Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


r 


A    DIGEST 


DECISIONS  OP  THE  COURTS  OF  LAST  RESORT 

OF  THE  SEVERAL  STATES, 

FROM  THE  EARLIEST  PERIOD  TO  THE  YEAR  1888, 

coNTAiMBD  ni  nm 
ONB  HUNDRED  AND  SIXTY  VOLUMES 


THE  AMERICAN  DECISIONS 


▲HD 


THE  AMERICAN  REPORTS, 


Am  «*  TBI 


Viotes  tberein  contained^ 


BT 

STEWART  RAPAUE. 


Vol.  L 
ABAlipWTMENT—  EVICTION. 


SAN  FRANCISCO:    ' 
BANC  ROBT- WHITNEY    C  O  M  Pli:K  V, 

1>4*  PoBuaasB*  AMD  Law  Bookmu.ib«, 

1891. 


109133 


JUL  S9 1942 


Sntorad  aooording  to  Aol  of  GongiMi  ia  Ike  ynmr  iiM, 

Bt  P^NGROFX-WHITNBT  OOMPAKT. 

la  the  Offioo  ««  too  libmiaa  of  Cnngrei^  ■!  WMhingtet 


•   •    • 


.     ••.    ••. 


—  %  •• 


.  •  • .  ^ 


Bav  FftAVcncor 
>ujNs  KLicTiuyr^ 

•  '  TTrOOBAFUBM  AMD  8TIBBK)TYPBBa 


•     •  ^  **  *  Tub  FlUTBB-ROLiJNS  KLBCTROTTPB  COVPAWt 


PREFACE. 


Thk  object  of  this  work  is  to  present,  tinder  one  alphabet  of  titles,  all 
the  points  decided  in  the  cases  reported  in  the  one  hundred  and  sixty 
Tolumes  of  the  American  Decisions  and  American  Reports. 

In  its  preparation,  the  compiler's  aim  has  been,^ 

1.  To  make  as  few  titles  as  possible,  but  each  one  complete  in  itself, 
so  far  as  may  be,  with  cross-references  at  its  head  to  all  other  places 
where  similar  matter  is  treated; 

2.  To  give  a  scope-note  at  the  beginning  of  each  title,  indicating 
briefly  its  extent  and  limits; 

8.  To  make  the  cross-references  and  reference  titles*  so  numerous 
and  direct  that,  when  viewed  as  a  whole,  they  take  the  place  of  a  good 
alphabetical  index  to  the  entire  work; 

4.  To  print  every  point  in  every  case,  no  matter  how  trite  or  trivial. 

The  arrangement  of  matter  adopted  is  the  logical  one.  Bach  title, 
except  a  few  very  brief  ones,  is  split  up  into  divisions,  subdivisions,  and 
captions,  the  latter  following  each  other  in  a  logical  order,  or  in  the 
natural  order  in  which  the  subject  under  treatment  develops  itself  in 
actual  practice. 

In  effecting  this  arrangement,  all  the  points  of  law  (some  ninety 
thousand  and  odd)  were  first  marked  to  their  titles;  then  each  title  was 
taken  up  in  alphabetical  order,  and  classified,  such  changes  of  location 
of  points  being  then  made  as  a  second  and  more  careful  reading  of  the 
matter  suggested.  In  making  these  changes,  several  thousand  points 
were  shifted  from  the  titles  to  which  they  were  originally  allotted  to 
others  to  which  they  more  properly  belonged,  cross-references  being 
made  in  all  cases  where  it  seemed  advisable.    The  number  of  these 


*  By  "  oroflB-referenoe  **  ia  meant  a  reference  from  one  title  to  another.     A  "  reference 
title*  is  a  title  whioh  haa  nothing  bat  orois-relerenoes  under  it. 
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cross-references  is  about  twelve  thousand,  and  each  one  is  specific,  calt 
ing  for  the  caption  in  the  title  referred  to  by  its  number. 

The  preparation  of  copy  for  the  printer  was  not  begun  until  the 
thorough  and  entire  completion  of  the  work  above  mentioned,  i.  e.,  until 
every  point  of  law  had  found  its  final  resting-place,  and  every  cross- 
reference  had  been  prepared.  No  misplaced  matter  has  tn^n  forced  into 
a  title  it  would  not  fit  because  the  pages  where  it  ought  of  right  to  appear 
were  already  stereotyped. 

The  alphabetical  index  to  the  notes  in  the  American  Decisions  and 
American  Reports  which  is  given  at  the  beginning  of  this  volume  was 
prepared  by  James  H.  Deering,  Esq.,  of  the  San  Francisco  bar,  a  gentle- 
man of  recognized  ability  as  a  lawyer,  and  formerly  a  member  of  the 
editorial  stnfi^  of  the  American  Decisions. 

Bam  FaAvonoob  J«ii«»  WL  STEWART   RAPAUB. 
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HMHVATt;  HoHwni 
\t;  Ivmnoia;  MAam 

nr,  4, «;  Mxrai  am  Manila^ 
Bylav«itor,of  righto  te  invvBtlM.  10 D.  Itt;  47 D. 

44>-46L 
DoAiMd,  40  D.  4M. 
Bvldnet  of .  40  D.  464,  tfft. 
Lai«th  of  tfaMMMDUal  to^  4#  D.  4HL 
Mm  MNKHv  It  aoi,  40  D.  464. 
Of  iMiMiiHii,  40  D.  468^ 
Of  bMBMlMd,  60D.  607-611^ 
Of  ■Mtar'i  nrvtet  ly  wit— 1|  wfcid  hb  g  A.  16l» 

40«;  46  D.  7M. 
Of  mliriiif  ctalmt,  40  D.  46ib 
Of  ttlto  to  imltjf ,  16  D.  460L 
TMlscf,  40D.46C 
▼old  Mto  It  aoi,  40  D.  40L 
Wttor  riffato  te  FMiilo  tItiMb  46  D.  ML 

ABATBMBVT. 
6e0  If  AKUAa  A5V  DrroBis,  m,  4;  WtmMatam,  m; 

Aonon;  Tanm  aib  Vnni^  QL 

ABDUOnOV. 
6ttOtoaiAiiIiAW,  YI,  1;  Pabbt  mmb  Onu^  1, 4 

ABOBTION. 
Sat  CUmdijUi  Law,  TI,  16»  a 

ABBTBAOT  OF  TITL& 
PttUlB  noorO,  light  to  oo|7, 60  B.  767,  T6lL 

AOOBFTABrOB. 


DoM,  n,  §i  Vwm 
ai%lZ^BAUi»IL 


AOOBS3ABCB& 
Sao  OtamvAb  Law»  m. 

AOOIDBNT   IN81JBAV0B. 

Baa  ImnuHOL 

AOOOMMODATIOIf   BILLS    AMD 

NOTES. 

m  HMOtiAHiB  fntimani,  ZIY;   PAanraaaav, 

111,1 

AOOOMMODATION  PAPBB. 
6aa  NaaoTiABLi  Ixanurainia,  HI,  1» 

ACOB88ION. 

coearioii.  artlfldal,  M  O.  68& 

by  aiBxiiig  paraoDAl  lo  laal  aatata^  64  D.  n& 

eoofwioD  of  gooda,  M  D.  680. 

deOmd,  64  D.  688. 

lea,  to  whom  bekmga,  64  D.  680L 

fcoaaaa  of  anfanala,  Itfa  toaaDt  ontltlad  Wu  67  D.  880; 

46  D.  716;  64  D.  684,  686u 
iWCTiaaa  of  anlnmla,  to  whom  bolonga,  64  D.  684. 
lift  tanant  of  panionalty  antltlad  to  faitanat  and 

hMXHna,  67  D.  686l 
arfxad,  64  D.  SOT. 
aanial,  ohMlfiad,  64  D.  161 


«ltla1nr,64a 
titJa  by,  da8iMd,  64  D.  66& 
titla  bj,  whan  aorn  la  aonfartad  taito  whlihy,  41  Bl 
764. 

attarlng  form,  66  B.  666k6ML 
I,  titlabj,  41  D.  764. 
traaa,  to  whom  bafong,  64  D.  680L 
Antaiala,  tooreaae  of  BMrtgagad,  64  D.  6861 
taMiaaaa  of,  to  whom  baloi«a,  64  D.  684. 
OompanaaUon  for  tanproremant  In  good  fUth,66  E.  6V. 
Oonfualan  of  gooda,  aaokJantal,  64  D.  504. 
of  gooda  arutaig  from  eooMnt  of  partlia,  64  D.  6ML 
af  gooda  arlalQg  from  tortiooa  aott  64  D.  661. 
of  gooda  daftnad,  64  D.  688l 
afgooda,iffaotoiithatiUatb««to^46D.tf7;  661k 

OO;  64  D.  68»-686. 
af  gooda,  Innooant  or  miatakan,  64  D.  886^ 
af  gooda,  rab jaot  to  OMMtgaga,  64  D.  666. 
of  gooda.  lorn  of  titlaby.  60D.  680. 
ManQfaetiirad  artlola  bafoogato  ownar  of  piiDdpal 

matailala,  66  D.  646. 
HortgaAa,  aoeaoaton  to  gooda  fnbjaot  to,  64  D.  996. 
of  "'^-'fJ"  ooren  thalr  Increaaa,  46  D.  715. 
aocBMJOM  to  prcmarty  mortgaged,  46  D.  716. 
Bight  to  rstaka  wbara  form  altered,  96  R.  626-666. 
nua,  ehange  of ,  by  ebaoging  f orm  of  property,  66  0. 
816;  SO  B.  626-680:  4  D.  868. 
In  manufactured  articlet,  64  D.  586. 
mini  of  aoqulring,  olamiBed,  64  O.  68B 
to  lea,  64  D.  686. 
to  Ineraaaa  of  anhnala.  64  D.  684. 
to  pletnra  painted  to  order,  54  D.  687. 
Wimig-doar  oanaot  acquire  title  1^,  64  D.  V. 

AOOOMPLICB. 
Sea  OannAii  Law,  1, 4;  T,  8,  6. 

AOOORD  AND  SATISFACTION. 

▲oeoplanoa  of  apedOe  aum  aa  latiafaotion  of  doubtful 

elalm.  46  D.  701. 
Aaaord,  tender  of  performanoe  of,  when  no  bar  to  a»> 

tion,  68  D.  680. 
Aeeord  without  mtlefaetlon  la  ineffectual,  82  D.  688L 
Agreement  for  oompoaitlon  of  debt,  41  I).  606. 
Fraudulently  obUlned,  87  D.  371. 
Promlee  to  pay  notwithitanding,  la  void,  87  D.  87L 
Payment  by  receipt  of  note  for  leea  than  the  wbola 

debt,  87  D.  98. 
Payment  of  emaller  eum  in  full  for  larger  la  no  eatia- 

faetion,  67  D.  81. 
Satlaf action,  by  payment  of  part  of  debta,  10  D.  478; 

»  a  668;  62  D.  778;  28  &.  296.  804. 

ACCOUNT. 

iaa  Oo-mrAiror,  n,  6:  EauiTT,  11,  7;  ExKocrroaa  am 
AoMinisTRATORa,  IT,  6;  OnAEDiAii  and  Ward,  I,  4; 
Paetnbbship,  II,  8;  SrATura  or  LiMiTAnoaa,  III, 

8,  a;   TUA8URBR8. 

Aooounta,  items  not  lubjeeta  of  eeparate  euita,  81  B. 

76. 
mutual,  charges  all  on  one  side  cannot  constitute,  88 

D.  76,  88. 
mutual,  credita  of  payment  cannot  constitute,  80  D. 

82. 
Butoat,  tf  ngie  item  oa  one  side,  80  D.  88. 
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Aoeounta,  mutTwI,  single  tmuacUon  eum<it  «!▼•  iIm 
to.  89  D.  7«. 

mutual,  what  are,  80  D.  76, 81. 
Account  sUted,  aoquiesoenoe  required,  a  D.  88b 

admission  of,  62  O.  87,  91. 

tMirs  suit  for  an  aooounting,  62  D.  94. 

hank-books,  when  written  up,  become,  62  D.  9Qi 

based  on  void  elatm,  62  D.  98. 

broker's  books,  written  up  may  baoom*,  62  D.  90i 

capacity  to  make,  62  D.  87. 

oomplaint  on,  62  D.  87,  9& 

oondusivenees  of,  62  D.  91;  66  D.  IGOi 

defined,  62  D.  85. 

doctrine,  whether  applied  to  others  than  mendianta, 
84  R.  438,  440. 

difference  between  and  aooount  settled,  62  O.  86*  02. 

effect  of,  on  orlifiiial  debt,  62  D.  fti»  OAi 

errors  excepted,  62  D.  87. 

essentials  of,  62  D.  86. 

evidenoe  of,  62  D.  87. 

fonn  of  count  In,  67  Dl  6i(k 

Impeachinfl^,  62  D.  83. 

Interest  on,  62  D.  90. 

1  O  U  as  evidenoe  of.  62  D.  «L 

mutual  demands  not  essential  to,  62  D.  8ik 
.    need  not  be  signed,  62  O.  86. 

promise  to  pay,  when  an  essential  part  of ,  62  D.  86. 

when  aoooont  rendered  becomes,  62  D.  88, 89;  66  D. 


where  onlv  one  item  Is  objected  to,  62  D.  00. 
Books  as  evidence,  see  Evidmck,  II,  7. 
Promissory  note,  when  evidence  of  an  aoooiaiilfaur  and 

settlement,  12  D.  175. 
Suit  for  part  bars  action  for  rest,  81  B.  71^ 

AGOBBTION. 
lee  WATm-oouman,  XL 

AOKNOWLEDQM  ENTS. 

L    Who  mat  Takb;  Nitcessitt  or,  axd  Tixm  akd 

Plach  op  Tartito. 

n.      FOIUI  AND  SDKriGIB50T  OF  ClRTinCATI. 

IIL    MiSTAKB  in;    Acts  to  Cuui  DiriorB  oi  <m 
Want  op. 

IV.     EVIDKNCS  to  ExPLATH  or  fXPXACB. 

V.    M  \RRiKO  WoMB.'f's  AoKNowLcneiiiina. 
Bee  Marrikd  Womsit;  Mortoaqbs,  III,  1;  Notaium; 
0PPICB8  A2iD  Oppigsrs,  IV;  Statoti  or  Limita- 
tions, IV. 

Aeknowledgment  defined,  see  DRninnoiis. 

L    Who  hat  Takr;  Nrcusitt  or,  akd  Tub  aitd 
Placi  op  Takino. 

Before  officers  hitercsted,  82  D.  757;  41  D.  17a 

Before  otliccr  related  to  the  parties,  41  D.  170. 

By  deputy,  80  D.  649:  81  D.  117. 

Grantee  cannot  Uke,  32  D.  757. 

Husbiind  of  mortgfo^  may  take,  82  D.  768. 

Instrument  in    writing,  acknowledgment   ol,    wlio 

disqualified  from  Uking,  82  D.  767. 
Officer  acts  Judicially,  82  D.  767. 

df  /<ieto  may  take,  41  D.  170. 

when  disqUHlifled,  32  D.  757-758. 

who  may  take,  81  D.  541;  41  D.  109. 
Of  deeds,  essential  to  entitle  to  record,  62  D.  610. 
Of  wrltin;(S,  defined,  82  D.  767. 
Presumed  to  have  been  taken  at  time  of  deilverr, 

86D.  68. 
Taking  Is  a  ministerial  act.  41  D.  168. 
Trustee  can  not  lake,  82  D.  757. 
Trust,  written  acknowledgment  toeetabUsb,  86  D.  182. 
When  not  essential  to  deeds,  62  D.  510. 
Where  taken,  81  D.  r>41;  41  D.  171. 

II.    Form  aitd  SuppicTBifor  or  CntrinoATB. 

Aet  of  corporation,  41  D.  177. 

Act  of  trustee,  41  D.  177. 

Before  deputy,  how  to  be  certified,  41  D.  160. 

Caption  may  be  looked  to,  41  D.  172. 

I)i:focti  vc,  in  not  showiuif  state  where  made,  05  D.  688. 

Defects  which  are  not  fatal,  88  D.  180. 

FactH  of,  must  be  «tatcd,  41  D.  163. 

Fiacte  of,  what  sufficient  statement  of,  41  D.  177. 

Identity  of  party  must  appear,  41  D.  175;  88  D.  lOOl 


Identity  of  paity,  wlwt  laflletoiit^  4t  D.  175w 

Liberally  oonstnaed,  41  D.  169. 

Literal  oompllaoce  not  requisite,  41  D.  160l 

Must  be  signed,  41  D.  178. 

Must  show  compliance  with  statute,  41  D.  168. 

Most  show  that  grantor  was  known  to  the  ofBoer,  81 

D.  180. 
Must  state  fact  of  acknowledgment,  41  D.  177. 
Manw  of  party,  41  D.  176. 
Need  not  show  it  was  taken  within  the  JnrisdlcttaB 

of  the  ofilrer,  41  D.  172. 
OmisslOD  of  date,  41  D.  178. 
of  immaterial  facts  from,  41  D.  160-174. 
of  matters  of  substance,  41  D.  176. 
of  seal,  41  D.  178. 

to  name  county  and  state,  41  D.  172L 
Official  character  of  officer  need  not  appear  ta  bo<|y 

of,  41  D  171. 
Official  character  oi  officer  shown  by  Initials  J.  P.  oc 

N.  P.,  41  D.  171. 
Proof  of  official  character  of  officer  taking,  41  D.  170l 
Redundant  words  in,  41  D.  174. 
Seal,  omission  of,  41  D.  178. 
Seal,  time  when  may  be  affixed,  41  D.  178. 
Substantial  oonipllanoe  with  statute  Is  essential.  41 

D.  168. 

in.     MiCTAKi  or;  Acts    to  Curb  Dbpbcts  in    o« 

Want  op. 

Amending  certificate  of,  41  D.  184. 

Correcting  and  amendii^p  aoknowledgmenla,  62  D. 

520-628. 
Oorrecting  oertifloate  of,  to  conform  to  facts,  62  D. 

620. 
Oourts,  power  of,  to  amend,  52  D.  622 
Officer's  oorrectlon  of  his  certificate,  52  D.  500. 
Btatntes  authorising  correction  of  certificate,  62  IK 

528. 
Statutes  tocnn  defective,  oonstltutionaiity,  16  D.  Sin. 
When  essential  and  when  not.  62  D.  619. 

IT.    Evidbncb  to  Explain  or  Imprach. 

Acknowledgment  of  deeds,  amending  by  parol  evi. 

dence,  52  D.  620. 
Bvtdenoe  to  support  or  Impeach,  1  D.  81. 
impeaching,  to  prevent  record  being  notice,  96  & 

810. 
Parol  evidenoe  of  what  took  place  at,  81  D.  541. 
Parol  evidence  affecting,  admissibilitv  of,  81  D.  641. 
When  conclusive  and  when  im|>eachabie,  1  D.  81. 

y.      MaRRIBD  WoMKCS  ACKNOWLROOMRirrt. 

Acknowledgments  of  convevauce,  50  D.  444. 
Acknowledgment  of  deed  by  married  women,  41  D. 

179-184. 
Acknowledgment  of  deeds  by  married  woman, amend- 
ing, 52  D.  520. 
Oonveyanoe  by  married  woman,  acknowledgment  Is 

essential,  52  D.  498. 
Ck>mpulsion,  absence  of,  must  be  shown.  41  D.  181. 
Equity  cannot  reform  or  compel,  19  D.  282;  61  R. 

460-462. 
Essentia],  41  D.  179;  62  D.  519;  51  R.  450. 
Explaining  contents  of  deed,  41  D.  182. 
Identity  of,  must  appear,  41  D.  170. 
Impeaching  certificate  of  acknowledgment  of  deed, 

55  D.  774. 
Must  comply  with  statute,  10  D.  282. 
Private  examination,  41  D.  180. 
Relinquishment  of  dower,  41  D.  188. 
Requisites  of,  in  general,  11  D.  780. 
Statement  that  she  does  not  wiah  to  retract,  41  D. 

188. 
Want  of  acknowledgment,  effect  of,  65  D.  413;  21  D. 

256b 

ACTIONS. 

See  Diemnm:   Eirctmrkt:  Exkci'tors  akd  AoMiins- 
TRAT0R8.  II,  9.  V,  2;  Guardian  axd  Ward,  11-11 1; 

lUPAKCT,    II,    8;     1N8A.N1TY,    IV;  JUDOMRNTS,    VII; 

Lirrl;  MARRiRn  Womrk,  I,  6;  Nrootiablr  Ixstro- 
MRST8,  XVII;  Ok>ick**  and  Oppickrs,  II,  3:  Part- 
RKR-snir,  IV;  Paymb-mt,  II;  Plradiko  akd  Ph  srrwK; 
Rrplbvir;  Slandsr;  STATrrF  nv  I.jmji  \ri...\»; 
Trbspasb;  Trover;  U.nixcorporatrd  Juaocur 
nova. 
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<  Iqr  Awtatio*  d  mpontioii,  40  D.  TSa. 

o(  ladfa«,  vbo  waas  wmt  vndar,   for  Injury   to 

■ooda, nD.  4a. 
By  ttlid    pffKB.  OB  pranriM  lor  his  bnMOl,  U  D. 

«a-«M,  tt  O.  TSOl 
GIviL  for  Moaj,   whallMr  ll«  ImCot»  proMcatlon, 

18  BL  M*64)i 
OonWoB  of  iiMuto,  Mtion  in  fwrnfar,  46  a  Mi 
GotMoUdtttioD  o(,  58  D.  60S-61S. 
Gbrpontion,  ■fCtion»g»liist«fl«'dlMohaUoii,4S  D.  SOi. 
Uorpontioa.  action   bj  stookholdora  agBlntt  diroetr 

on.  41  D.  887-870. 
Oomuid,  neoeoBi^  of.  beCora,  gonenltar,  40  O.  SIS. 
Flovcibto  OBlry  Bod  detainar,  actioB  of,  ■csliiit  own« 

of  liad,  SO  D.  405. 
Hwborliv  efaUd,  Mtion  by  purank  for,  48  O.  014. 
H  i^hwagr,  aetion  for  Injiuy  Vjr  defect  in,  M  D.  400i 
Hwtavaja,  right  of  acUou  for  obttmotion  of,  81 D.  ISL 
^wofpamt,  aetioo  for  obCalniiif  bgr  fnuid,  ooorptnuqr, 

or  parixuj,  &2  D.  830i 
Jodcmeiii,  action  for  pajmenta  not  eradtted  ea,  HDi 


JvMSciueiit,  afdlona  eo,  nwintalaabla^  wlaan,and  plead- 
ings In,  as  D.  184;  64  a  400i 
otaa,  actkna  on,  46  D.  SOT. 
glfw  no  right  wfaara  aet  lawful,  tt  R.  lOl-lOlL 
'  nad  and  raoalved, 
I  f or,  40  a  60& 


of  ttnltatloDa,  In 


Fteanrn  right 


naj  aaa,  whan,  88  B.  OL 
to  anaic 
«B;68D.  840i 


for  fa^oiy  to  eblld,  48  a 


thnat  of,  or  altar  eonmanoamant  off, 
not  raoovarabia,  46  D.  167. 
Feodancar  of.  In  another  alataaa  groond  of 


Prindpal'a  right  to  aaa  on  eontnMt  or  nola 

^<aBt»  84  a  146;  41  D.  781;  64  a  7S& 
Priritj  of  aontnet,  neoaaaaiy,  SS  B.  6,  & 
Reoelvera,  actioQa  and  anit  tor.  67  D.  461. 
ReBBBlnderman,  action  bgr,  for  propartj  aoM  bgr  Hla 

tenant,  84  D.  881. 
Seduction,  aetlona  for,  aae  SmrorKW. 
Statofee,  effect  of  rapeal  on  pending  actiona.  40  0. 400L 
Stock,  anita  on  anbaeripcion  of,  SS  D.  617. 
tttockholdar,  anit  1^,  againat  othera  for  aorporata 

dahta,  88  a  027. 
anbaeriptlon,  action  on,  68  a  714. 
anheeriptfcm  to  nninoorporatad  aodatlaa,  aetion  for, 

60D.  718L 
T^uatoa,  actiona  bj,  66  D.  188. 
Unincorpoimtad  aodetiea,  actiona  batiraan  and  manft- 

bera  of,  W  a  711-717. 
UnlneorpoiBted  aoolatiea^  actiona  bj  and  agalnit, 

60  a  711-71S. 

Unfamnporaiad   aodatlaa,  actiona  bj  and  againat 

oOoera  and  eommitteea  of,  SO  D.  716^ 
Uamy,  aetion  to  laaovar  money  paid  aa,  66  a  880; 

61  a  701. 

AOTOB8. 

Sea  Uuvmnuam,  1, 7;  Sraoino  PiavotMAion,  I,  Sw 

to  act  to  aatlafaetion,  64  B.  718,  714. 
rtfnaa  to  perform  aenrice  not  agreed  npon,  48  D. 


AOT8  OF  OOZX 
■aa  Oomiov  Cliiaiwaa,  U%h» 

ADUMPTION. 
See  WiLLB,  V,  14 

AOJOURNMUVT. 
■aa  PLaAosna  m  PiAonoa,  X 

ADMIfTISTBATOBa 
■ee  EzaoirronB  amo  AnnxinariuTOU. 

ADMINISTRATOBS   Did  BONIS  NON. 
See  KiacuTOBS  awd  ADMunamAToaa,  III. 

ADMIBAIiTY. 
See  Sbippixo. 

Dacraa  In  rtm  In,  eonclnsiveneea  of,  48  0. 174. 
Jailadiction,  aee  JuuaoionoH,  II,  8. 

to  bniki  ahip,  18  R.  178-176. 


Jnriadlction,  over  oontfaet  for  labM*  and 

conainicting  Teeael,  7  R.  OOL 
Maritime  eontnota,  contract  to  boUd  ahlpi,  IS  a.  174i 
876. 
what  are,  18  R.  n4. 
Maritime  llena,  jnriadlction  exdnalTelj  In,  18  R.  178^ 
none  in  oontract  to  build  thlp,  18  R.  178-17Sw 
atate  court  cannot  create.  18  R.  176w 
for  fnmiahing  maferiala  for  aUp,  18  R.  S71-S7& 

ADMISSIONS. 
See  Bvinaiica,  IT. 

ADOPTION. 

AdopMea  af  ddM,  eifoct  in  another  atata,  78  a  Oil. 
Reeognbring  lawa  of  another  atate  ngMdUig,  87  R. 
S4S. 

ADUIiTBBATIGN. 

See  CHwaimriinaiii  Law,  II,  1;  CUMDiAfc  Law,  VI,  1 

ADULTBBY. 

See  OkmnrAb  Law,  YI,  8;  Liub,  I;  Maanitni  an 

Dnomam,  Ul,  8,  a. 

Daflnad.SSai80L 

FnMMl  In  gaining  aaaent  to,  41  D.  04. 
What  eonatitotea,  and  proof  of,  88  a  OOe  86  a  UH 
80  a  170, 790. 

ADVANOBMBNT& 
See  WiLu,  y,  14. 

ADVBBSB  FOSSBSSIOM. 

L    Wbat  Oomnrona;  ov  What  ha?  aa 

KTiDiiraB  Aa  vo. 
n.    SnmT  or. 
la    Bt  ajtd  Bnwm  Panaom  or  PAnnouian 

Tiom. 
TV.    What  IimBtEiTrw;  RaHDua  or  Diaai 
y.    Evtaui  or. 

See  Oo-TBHAXOT,  n,  1;  SAamiar,  IL  1;  Hmhwath, 

I,  II;  LAifDLORD    AffD  TBHART,    111,  ^  N0iaAII08B» 

Iy;   pRBacRipnoir;    Public  Lamm,   I;   Watm*' 
ooDuaa,  VI,  1-0;  WaiTS  or  AaaiaTAiroB. 

HIghwnya,  aee  MtnrioirAL  Oohporatiohb,  III,  L 

L    What  Cowan  iutbb;  oir  What  ha?  ra  Bambo;  E?^ 

db:  ca  AB  TO. 

Claim  of  title  la  eaaantkl  to,  18  D.  488i 
Golor  of  titie,  deed  not  deecribing  land  li 
67 
defined,  64  a  867. 
la  not  required.  14  a  704. 
founded  «m&  unrijoorded  deed,  11  D.  741. 
fouuded  on  void  Insimment,  14  D.  604. 
what  eaaentfad  to,  86  D.  821. 
what  ia,  14  a  680;  70  D.  478L 
whether  eaaantial  to  an  advene 

704. 

whether  muat  be  founded  on  a  writing,  14  D.  68L 
OontinuHj  of  poeaeaaion.  18  D.  186. 
Rvidanoa  required  to  aupport  claim  of,  71  D.  104. 
Miatake,  boundary  Uaea.  nolding  by,  OS  D.  587;  74  a 

60;  01  D.  125. 
MlaUlce,  divialon  line  designated  by,  04  D.  SOS. 
FoaaeaRlon  shown  to  be  In  suliordliiaUon  prssuBMd 

to  continue  ao,  60  R.  20& 
Notioe  Ui  diiweiaed  not  eaaeiitial  to,  68  D.  497. 
Preaumption  ia  againat,  80  D.  248. 
Requiaitee  of  titie  by  adverse  poaaeaaion,  10  D.  101 
Snooevaive  poeaemslona,  18  D.  831;  09  D.  28S. 
What  Is,  86  a  110-242;  68  a   780;  47  D.  406;  00  a 
400;  71 D.  142. 

IL    ExTBirr  or. 


nalkVOa 


14  a 


Adverae  poeacoilon  of  part,  when  extenda  te  the 
whole,  SO  a  087: 12  a  857;  14  a  SSL 

fentry  ou  one  of  several  parcels  of  land  aa  an  entry 
npou  all.  OS  D.  448. 

Of  Und  aubdivlited  into  loU  and  atreeta,  74  a  ISOl 

Wlien  not  limited  to  aotnal  endoeure,  86  D.  126. 

IlL    Bt  axd  bbtwbbx  PaiiaoNa  is  Partioclaa  Rhl^ 

TIOVS. 

Agafnat  the  public,  17  a  609;  60  D.  114. 


8    Ad 


INDEX  TO  KOTCL 


AfBlMt  iMidloid,  Iqr 


D. 


0(  IIIIILtMW.  U  D.  HH 

tlwpaopWor  tlwflM^  U  DUtH 
Bf  parclMMr.  sntar  Motnei  of  punteai^  U  a  4ft; 

n  D.  607;  U  D.  460;  U  D.  4ML 
By  oo-lMnot,  what  l»  ui,  M  D.  IML 
Btraei,  adreiM  yuMiWiioo  «f, 

poration,  tt  D.  71A,  7S1: 48 

lY.    WkAT  limuum*; 

Di»«iM«'c  rwD»4y  itmfait  itii^Bir,  m  a 
DiMetain,  alMiKtoomaDt  oC,  8i  D. 
nMro  latraikMi  o(  tra 

499^ 
i«<«ntc7  bj  foioir  <">  Ibb' vilh 

8SD.  48a 
r»^iitr7  by  wamjiog,  83  D. 
n-mtrj,  ezpaWoa  uf  ' 

D.  4M. 
r»-«ntry  oMde  bj  fone,  81 D.  488. 
re-^nuy,  ao  fomal  dadaimtMB  l» 

498. 

r»-enti7,  to  UmiiiBt%  miaMtM  «f,  88  D.  407. 
re-entry,  what  sett  do  do4  aniovnt  to,  81  D.  48B> 
rights  and  romodiw  of  ownor  aftar,  88  D.  488i 
Interrnptioo  ia  potawiun  dofaafti,  90  O.  88L 
Uund  bold  advonely,  nmady  for  ii^iuy  lo^  81 D.  8fl- 

887. 
FvehoM  o(  ontoUndliv  tltto»  §7  D.  808;  88  a  aOOl 

y.    Krraai  or. 

CooTfyanee  pending  is  void,  88  D.  488. 
Oeatss  a  new  titio,  96  D.  800. 
0«ieiaUy.  8  D.  188;  11  D.  684;  U  a  881 
Uicbvay,  craat  of,  prasoned,  whan,  67  D. 
Tlue  and  ngbt  aoqursd  by  advarsa 

888,664. 
Preoamption  of  dead  or  grant,  68  O.  TH 
PieacripUon,  right  uf  way  by,  84  a  8L 
In  equity,  11  D.  367. 

Transfers  Utie  to  disseisor.  U  O.  684;  18  D. 
Whether  naossaary  to  plead,  100  D.  388. 

AFFIDAVITS 


84a 


\ll 


ATtAomnrTS,  II,  4;  E&tkrm  op 

BmuMtiov;  Jukt  amb  JvmoaB,  VII,  6;  Bbmotal 

orCAOsa. 

Agent  making,  should  state  fact  of  agen^,  48  a  81 
Atuohment,  amOavit  for,  def ecU  in,  47  D.  848. 
Oooeolldatlon  of  aotlons,  alBdaTit  for,  68  D.  6ia 
Facu  in,  should  bs  statad  podtlToiy  and  dlnet|y.  41 

D.81 
Bmbeoi  eorpm,  affidarits  on,  to  show  Innoosnes  after 

indtcUnentl  87  D.  864. 
Ivors,  aflldarits  of,  to  impaaoh  venllet,  84  D.  616; 

48  D.8n. 

AFFILIATION. 

See  BasTAJwr. 

AFFIinT7  AND  OONSANQUINITY. 

Afllnlty,  oompautloa  of  dsgrsas  of,  by  eaooo  htw, 

66D  CM. 
Afllnity,  compuUtion  of  dsgrsas  of,  by  dvll  law,  66 

D.  294. 
AlBnlty  defined.  66  D.  203. 
UoDsanguinity  deflned,  66  D.  898. 

eollateral,  deflned.  66  D.  208. 

degrees  of,  computing  by  civil  law,  66  D.  894. 

degrees  of,  computing  by  canon  law,  66  D.  884. 

Uneal,  deflned,  66  D.  883. 

AOBNOY. 

L    Aonn^B  AirraoRiTT. 

1.  Hew  Con/errsd  und  VdUdUhf. 

1  Cansfmeeioii  and  JkOmU  ^f;  Pmhtw  Iw^ 

plUd  m. 
8.  Revocation. 

4.  Hati/Uatian  qf  UnauihoHsed  A§ti, 
6.  Fortn  qf  Cuntrael  ExMuUd  6y. 

n       RlOHTS  AKD  LlBBATIU  OF  PrIXCIFAL. 

1.  9wU  (/n  AfjenCs  ContraetM, 
1  Aptnti  AcU  and  ContraciM  wktn  Bindr 
mg;  Law  Qovtmimg. 


m. 


L  Ammimti  PHaeipaL 
B.  i2akOitmtm  riiniinal 
%.  Jtfaftfs  mmt.  Limfil^tin  m 
Ptrm 


PowiRs;  STATon 
nt,  1«  «;  Wrrssaon.  II,  4, «. 

by,  ase  Oomioii  CAMiisaa,  1, 6,  d. 
see  OAHUie,  VI,  l. 

L    Aasaf  8  AonoRrrr. 

L  New  C9t^9md,  and  VolidUw. 

of  agency  Hy  and  with,  88  D. 

be  by  parol,  17  D.  6B 


■tea,  anpolBtBant  of  aa  agent,  42  a  201. 
Deed,  authority  lo  eaacnle,  aituat  be  ondcr 

a  848. 
Dead,  bhwlrsli^  aulhwitj  by  parol  to  flII,  86  a  4S»; 

68  D.  668. 
Iflfant,  astoppal  of;  le  dssty  that  paity  acted  aa  agent, 

Ua281 
Laada,  parol  aathorily  to  cootiact  for  sale,  67  a  106. 
Lanatie,  power  of  attotnsy  of.  81  B.  33. 
MunldpiiJ  eorpotation  majf  i^ve  authority  by  parol, 

48a884. 
Power  of  attotnsy  to  conTcy,  most  be  nnder  aeal,  84 

a  181 

Sealed  oontnMt  ezeented  by  agent,  67  a  81 

Seal,  when  agettt  ssoat  have  aatboriiy  onler,  87  D. 

844. 
War,  eontmeli  sf  agency  made  during,  80  a  888. 
Wife's  agenqy  for  bosbaud,  30  D.  SOL 

1  CoMf riMfioM  and  ExUni  qf;  Ppwen  implied  in. 

Arbltimtion,  power  to  sabmit  daim  to,  30  D.  091 
Aolhori^  '*  to  act  in  all  bnrinsai,"  eunf era  no  power 

to  o(«Tsy  land,  84  D.  61 
JM  endan  eonuniaslon  duflnad,  68  D.  171. 
Qaneral  powen  of  agent  lelate  to  a  speciflo  parpoas, 

84  D.  460. 
Implied  ptwers,  what  acts  not  within,  47  a  618-621. 
Inoorsament  under  p**warof  attorney,  4:i  D.  661. 
Power  of  attorney,  now  conatmei,  K  D,  777;  84  a 
614;  94  a  61 
to  rsoslve  payment,  88  a  684. 
to  aaU  glTaa  no  power  to  mortgage,  88  a  841 
to  aall  gives  power  to  partition.  3d  a  341 
to  sell*  what  not  included  in,  47  R,  619,  681 
Special  agent,  powers  of ,  68  a  4:!7. 
To  collect,  agent  authoriaad^  has  no  other  poi 

16  D.  181 
To  colleet,  i^ent  authoriaed,  what  funds  he 

rscslve,  16  a  131. 
To  sail,  right  to  receive  payment,  47  B.  619,  821 
Trust,  when  may  be  executed  by  agent,  14  D.  170. 

1  Rttoeaiion. 

Death,  rsvokes  power  to  fill  blank  note,  2  a  841. 
of  agent  doea  not  oeatroy  aub-ageut's  auinonty.  88 

D.91. 
of  elient  revokes  attorney's  authoritpr.  89  D.  91. 
of  principal,  acts  of  agent  done  In  igtioranoe  of,  80 

a  86-01. 
of  principal  revokes  agency,  80  a  81, 81 
of  principal,  statutes  ooniiuuing  agent's  power.  88 

a  80. 
of  principal,  when  agent's  power  Is  eoopled  with 
interest,  89  D.  81 
Deed  made  by  agent  in  name  of  deceased  grantor, 

89D  81 
Insanity  of  prindpal,  effect  on  oontracta,  81  VL  80-81 
Notice  of   revocation   of    authority,   actual,   when 
naceaiary.  Hi  D.  tt37,  681 
bow  given,  82  D.  631 
Power  of  attorney,  when  remcaMe,  01  D.  909. 
of  attorney,  may  be  revoked  at  will,  47  D.  841 
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W  b*  ravokad  la  Ihiw  wnyi. 

b»  nroktd  wtthom  »  mlad  wrtl^ 

ins,  47  D.  S44.  .  __.  ^    •  ^»  .* 

ol  aSZknMy,  Mvowtlon  of,  bj  Ml  of  pvlMlpil,  4ir  O. 

M4- 
of  ftUomej,  revocrtloii  of.bj  ■»"••■■•■*»  ^ Pi**?" 
of  •tummy,  imooMon  of,  by  bMikiupXiy  of  pttad- 

c»lorMniit,47D.  MO.  _^ 

of  iittoni«y,  ravoertion  of,  bj  dMth  of  oiwit.  «7  D. 

of  attomcnr,  rsrooBtloD  of,  by  dottrootlon  of  or 
ciittD«rn  Um  onbjeet  of  aflTwifiy,  47  i>*  M7. 

of  attornqy,  mrocation  of,  by  inaanlly  of  |«ineli»l 
or  agooi,  47  D.  847.  ^  ^,        ^  _^ 

of  »tSnMiy,  rtTocaUon  of,  by  l«pM  of  tlmo,  47  D. 

•f  sUomoy,  roToottioD  of,  by  nwirlago,  47  D.  847. 
€f  •Uomtf,  lovooMion  of,  by  oponlAon  of  law,  47 

D.  84& 
of  attomoy.  nvocitlon  of,  by  perf oivimmo  of  objoot 

of  aconey,  47  D.  84S. 
of  attornoy,  rerooatioii  of,  br  war,  47  D.  84a 
of  ottoraoyt  wtaon  may  not  bo  rovokod.  47  D.  144. 
RaTOGBtkm  of  Mgmej  by  mwriago,  47  D.  847. 

4.  Jbitifl0atik>i»  ^  ITitatttAorisMi  ^«tf. 

Afi^t  dono  by  more  stranfor,  whettaor  moot  bo  ropo- 

diotod,70D.888.  «  ,.  ^ 

Br  oniftilotir'  power  of  attoriMy,  48  D.  880. 
Uj  porol  of  vnoutbortaed  doed,  24  D.  128;  87  D.  848. 
1^  artadpal  <d  uiwiithorlaed  oontraot,  48  D.  888. 
CrimiMl•e^  SID.  650-566.  ^_,  ^ 

Does  HOC  rmoK  from  reoelvtnf  cfaeok  In  tgnonaoe  of 

whoftniofor,88D.S88.  ^  .^^v  .^ 

Bntoy  by  flffon^  ntUflcoUoB  of,  by  owtm  of  Iroibold, 

S7D.W-  ^^ ,    .       *_  - 

Brtovpol  to  deny  gepninonow  of  forged  ngnotiire,  87 

FvMidiileDi  Mto,  efflrmlng  by  aidng  for  |Nrke,  88  D. 

FrBodnloni  nlo  muai  bo  afflrmed  or  diaafBnMd  at  a 

whole,  88  D.  706.  ^  ^ 

MOM  be  with  knowledge,  88  D.  •a  , 

Modoo  of  unavthoriaad  ael,  duty  of  prlnolpal  to  gtre, 

79  D.  888. 

BatiflcatkMi,  bnrden  of  proving,  94  D.  8SL 
Iw  •neoee  or  aoquie«5once,  79  p.  887. 
by  alienee.  70  D.  184;  80  D.  719;  88  D.  88. 
of  eonteaot  Bade  by  agent  in  hia  own  nemo  fdr  nle 

of  lands,  87  D.  89.  ^    . 

of  deed  made  by  attornqr  In  fact,  without  authority, 

81D.77& 
mmmm^  of.  81  D.  684M. 
oflone^  ilgnature,  71  D.  608;  6  R.  447;  14  R.  108, 

109*  81  lU  560-466. 
of  unauthorised  acta  of,  what  snfllelmt.  88  D.  644. 
of  unauthorised  aot,  when  impUed  Irom  ptloolpal's 

rilonee,  79  D.  887-889. 
MMlMto{<te,effeoior,eiD.8a.  ^^ 

folatinn  of,  to  dato  of  act  raufled,  81 D.  8B-8ik 

vhen  and  whom  blnda,  87  D.  106.  

Sepudiatlon  of  unauthorised  act,  when  nioananiy,  T9 

Th     8|0<8 

of  unauthoHwd  act.  «J.  «7;  «  5*  St.  le  *  im 
Ratification  of  unauthorised  act,  6  R.  447;  S  R.  161. 
?^^et»nnot be latifiiKi,  81  R.  660-668. 

5.  Form  f^f  Contraa  BmtuUd  6y. 

AflUarit  by  i«ent  ahould  alato  fact  of  egent^,  48  D. 

Attomer  In  fact,  how  ahould  sign  deed,  68  D  776. 
Attorney  In  fact,  whether  n»y  algn  the  name  of  hit 
principal  without  adding  hit  own  ae  attorney  hi 
fM^  62  D.  77fr-777.  ^«  «— 

Contraet,  agent  may  algn,  how,  raw.  no. ^ 

^2ibri^>"«J  ^  **<*»  authority  murt  be  riiown. 
81  D.  778k  _.  ^  ,„- 

fai  »me  form  aa  other  deeds,  81 1>.  770; 

oiurt  be  In  name  of  principal,  81  D.  778.  

DisUnction  between  simple  oontncta  and  apeolattiea 

ae  to  their  execution  by  agent,  10  p.  88^^ 
rorm  of  contract  to  bind  principal  and  esonemu  the 
agent,  S  D.  618, 618. 
af  deed  fay  agent,  84  D.  17& 


Pona  of  rigutaig 
818,001 


88  D.  717;  47  & 


8ealed  eonCHMt,  how  to  he  ilgned,  tt  D.  88;  »  IK 
684. 

Should  be  tai  name  of  pHndpal,  88  D.  684.         

8lgnii«  by  ageni,  fttm  of ,  80  D.  888^870;  64  D.  788. 
Blgntagin preienoa of  and  I7 direction  cf  prtndpel. 


linginprai 

68D.  m.  ..•««. 

ftMcialtiei  mart  be  signed  to  principal's  name,  89  A. 
868. 
IL    RioBfs  IKS  LiABUtui  m  PsnrairAii. 

L  AifCi  ett  .A^Mff  Confrocf. 
Actton  hf  prlndpal  lor  goods  sold  by  agent,  9  D. 


Action  by  prmoipal  eu  aoto  made  to  agrat,  IS  D.  709; 

84  D.  148. 
Principal  suing  on  eentnet  of  agent,  87  D.  187;  41 

D.  781;  641).  Tt8.  ^  ^^ 

Right  to  sueon  cent's  oontneto^  84  D.  184;  41  D.  781; 

64  D.  788.  ^    ^ 

Undiedoiad  priatipal  smy  sue  ob  contract  made  by 

or  wHh  his  agent,  86D.  889. 

t.  Agtmtt  A0t»  mti  OMttracft,  wk»n  JifcuKfig; 


Act  done  without  anfhorily.  when  binding,  6  R.  447. 
Act  of  i^ent,  when  bindi  principal,  08  R.  67.  677. 
Obotraets^  sgent,  when  exceed  authority,  10  R.  808. 
OOntnct  hi  i^ents  name  bindi  principal,  when,  86 

D.  661 
Oowreyaace  hf  sgent  without  authority,  whan  m- 

foroaahle  as  a  eontnct  to  aell,  17  D.  68. 
DUfecence  betwaen  aeto  of  general  and  ipecial  agenii, 

94  0.86. 
Duty  to  pursue  anthori^  as  oonferred,  94  D.  889. 
nctor'a  contract,  principal's  righto  and   itahUlties 

under,  68  R.  W-I8O1 
Qeneral  agent  may  bind  principal,  though  acting  eon- 

traryto  inatrootioo^  88  D.  107. 
fAniiM^  agraement  algned  Inr  vendee  only.  87  D.  108. 
Law  governing  eontraot  hy  agent  made  in  foreign 

eoontiy,  99  D.  870k 
LiahilUy  for  acto  tai  exeaoa  of  authority,  89  D.  891 
Noto  slgnsd  tqr  sgent  binds  prindpai,  when,  89  & 


Payment,  agent  can  leeeive  In  money  only,  40  D.  868. 
pAidpal  and  agent,  liability  of  former  for  act  done 

in  name  of  the  btttor,  08  D.  67. 
Principal  cannot  be  «wd  on  negotUble  paper  on 

which  his  name  doea  not  appear,  66  D.  894. 
Principal,  Uabla  when,  for  agent's  acts  or  contracts, 

66  D.  817.  _  . 

Sale,  deliveiy  by  i^ent  of  vendor,  aufllcient  whsn, 

49  D.  887* 
Set-off  of  agmfk  dOM  againrt  prindpaTi  demand, 

41  D.  46*  47. 
Slgnteg  by  sgent^  what  will  bind  principal,  88  D. 

Traveling  agent  cannot  Und  for  expenaes,  47  R^ 
618,819. 

1  SotUe  to  AgenL 

Insurance  agentTk  knowledge  of  altuation  of  property, 
when  matorlaL  18  D.  468.  _.  _,    ,  ^,  ^ 

Knowledge  of,  liknowledge  of  the  principal,  81  D. 
788;  98  D.  84.  _         ,  _,..--«. 

Notice  to  agent  aotfaig  sdveraety  to  principal,  88  D. 

190. 
to  agent  acting  for  two  peraona,  88  D.  198. 

to  agent  is  notice  to  corporation,  88  D.  199-191 

to  agent  la  notice  to  principal,  when,  86  D.  188. 

to  one  who  is  agent  hv  both  parties,  S9  R.  828,  884. 

to,  whether  binds  principal,  89  R.  822-831;   46  R. 

188, 187. 

4.  DMloroUoiM   tmd  JUprettntaHom;   Ag0»iM  m 

Admissions  of  agent  as  evidence  against  prinelpal,  68 
D.  779-777;  68  R.  686:  12  D.  M5. 
of  agent,  agency  must  be  proved,  58  D.  777. 
of  agent,  general  rule  rsspeoUng  admiaalblUty  of,  68 

of  agent  must  be  wlthfai  scope  of  his  authority.  68 
D.  774. 
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AdmlMioiw  of  annt  must  b*  idmIs  •(  time  of  trMuae- 
tion,  68  D.  770. 
d  i«ent  nrast  b*  put  of  rmgettm,  68  D.  776. 
Dodw»UoiM  after  terminatloii  of  aathorltj,  46  D. 
497. 
«C  ■geot  M  agBintt  prlndiMJ,  fli  D.  SS8,  tlS;  88  D. 

778,  777. 
•od  Mto  of  i^ont,  when  pMti  of  r«e  guim,  06  D.  72. 
firaadalent  repreeentattone  of,  wImd  eyidenoe  Kgalnst 

hifl  prinoipal,  IS  D.  82R. 
BoproeonuaoM  of  a««nt,  81 D.  886:  88  D.  644. 
SUoDoe  of  ag«nt^  prindpaTe  ettoppol,  67  R.  480. 
Wltnees  for  priiMipal,  oompeten^  of,  87  D.  848. 
WltD«H,  oompettopj  of  acont  as,  to  prove  hie  author* 
ttj,88  0.  787. 

6.  Ag^nti  Fraud  er  NtgUtiL 

UabOIty  for  wanton  act  of  agent,  87  D  088. 

Master  when  liable  for  willfiil  aote  of  agents  88  D. 

611^18. 
Neriigenoe  of  agent  or  servant  of  assured,  causing 

loss,  47  D.  674;  46  D.  861;  66  D.  880. 
Railroad  company,  UabiUty  of,  for  wanton  injury  by 

engineer  to  trespassing  animal,  40  D.  800. 
I^ort  of  agents  principal's  liability  for,  86  a  lOS^SOL 

m.     BieOfS  AS*  LlAKLITIM  OP  AOIR. 

1.  Againti  PrincipoL 

Acting  for  both  parties,  custom  permitting,  40  R.  88. 
Agent  aooninug  property  for  nis  principal  cannot 

clahn  il  for  himMlf ,  81  D.  260. 
Agent  not  allowed  to  act  for  his  own  sdvantsgeb  44 

D.  780. 
Agent  to  sell  cannot  boy,  40  R.  87. 
Dealing  with  principal,  40  D.  766. 
Estoppel,  attorney  in  fact,  whether  may  deny  title  of 

his  principal,  40  D.  8S5. 
Fosseselon  by  agent  Is  not  adverM  to  principal,  87  D. 

868. 
Profit,  reooTeiy  of  by  agent,  for  breach  by  principal, 

00  R.  400,  40L 
Bight  of  agent  to  act  for  both  parties,  40  R.  87-88. 

1  UaMUty  to  PrineipaL 

Acting  for  himself  while  representing  his  principal, 
78  D.  211. 

Agent,  liability  for  acting  without  authority,  01  D.  471. 
demand  right  of  to  before  action,  48  D.  808. 
personal  Uabiltty  of,  04  D.  826,  S80. 
private  contract  with  other  party,  48  R.  887, 888. 

Consideration  of  services,  when  prerequisite  to  liabil- 
ity for  neglect,  28  D.  882. 

Depont  In  bank,  right  of  principal  to  panne;  78  D. 
888. 

Gratuitous,  liability  of.  28  D.  888,  828. 

lllegcl  contract,  agent  reoeiviog  money  on,  must  ac- 
count therefor,  00  D.  08. 

Illegality  of  contract  cannot  be  urged  by  agent  who 
has  received  moneys  under,  90  D.  04. 

Uabiiity  for  not  presenting  bill  for  aooeptanos,  88  D. 
660. 

Must  not  make  profit  out  of  principal,  100  D.  080. 

Statute  of  limitations,  commencement  of,  on  money 
collected  by  agent,  40  D.  608. 

Skill,  liability  for  want  of ,  23  D.  888. 

8.  RightM  and  lAabiUtiM^  at  againtt  Third  Per*on$. 

Acknowledgment  not  sufllclent  to  bind  penonaliy, 

when,  40  R.  188. 
Actions  by  agent  in  his  own  name,  11  D.  100. 
Contract  by  agent  In  his  own  name,  who  liable  on,  48 

D.  684. 
Contract,  when  binds  agent  personally,  41  D.  701. 
Deceit,  agent  liable  in,  lor  acting  without  a  principal, 

60  D.  703. 
Diadiarging  liability  on  note,  because  signed  as  agent, 

2K.8aS. 
Form  oi  contract  rendering  agent  personally  respon- 
sible, 84  D.  46. 
liability  of  agent  acting  without  a  principal,  60  D. 

708. 
ef  agent,  who  does  not  contract  so  as  to  bind  the 

principal,  17  D.  682. 


cC  one  8i 
dent. 


signing  as 
r  2  R.  882, ; 


«*  agent,"  * 
888;  22  R.  170, 180. 


Hrastse"  or"presi- 


LiabiUty  oii  eontnusts  executed  in  his  own  name,  68 

D.  231. 
for  bill  drawn  or  aooepted  in  his  own  name,  60  Di 

28L 
on  his  contracts,  11  D.  80;  84  D.  80L 
under  parol  oontract,  26  D.  624. 
under  sealed  eoutraot,  20  D.  624. 
of  one  acting  as  agent  without  authority,  9  D.  88; 

17  D.  224, 682;  6s  D.  4S2;  80  D.  00. 
Uable  to  third  ponons  for  misfeasance,  64  R.  283, 234. 
Not  liable  to  third  persons  for  non-feasance,  64  fi. 

288,284. 
Mote,  agent  signing,  when  liable  as  principal,  2  B. 

882,888. 
Note  on  contract,  binds  agent  and  not   principal, 

when,  67  R.  680,  687. 
Parol  evidence  to  show  that  note  was  executed  by 

signer  as  agent  of  another,  100  D.  07d. 
Penonal  llahihty  on  oontmcts,  84  D.  46;  41  D  701; 

43  D.  6a&;  68  D.  432;  59  D.  28L 
Peraonally  liable  on  notes,  when,  87  R.  148, 143. 
Public  agent,  personal  liability  of,  2  D.  16;  14  D.  313; 

20  D.  022. 
Rescission  of  sale,  made  to  one  fraudulently  preteml- 

Ingto  be  agent,  83  D.  702. 
Signature  must  be  in  the  principal's  name,  or  tha 

agent  wiU  be  liable,  17  D.  682. 

IT.    Bcrs-AOKiTs;  Jonrr  Aonrs. 

Agent  for  ooUeotion,  liable  for  attorney's  neglect,  80 

R.200. 
Discretion  cannot  be  delegated,  67  D.  106;  92  D.  442. 
Liability  of  tub-agents  to  principal,  34  1>.  31tf. 
Liability  of  sub-agenta  of  collecting  banks,  34  D.  316. 
Mail  contractor's  uabiiity  for  acta  of  aubordiniitea,  Ai 

D.  200. 
Power  ot  attomffiTf  Joint,  whether  authorises  act  bj 

one  only,  81  D.  777. 
Power  of  attorney,  delegating  power  oonf erred  by,  81 

D.  777. 
Sub-agent,  notioe  to,  whether  binds  principal,  46  R. 

ISOi 

AOI3TER3. 

See  LiBRS,  II,  t. 

Laroeny  by,  see  Bailmskts,  HI. 

Lien  for  services,  agister  has  not,  87  D.  622. 

Liability  for  injury  to  hone  by  bull,  10  D.  UOi 

AIDBBS  AND  ABBTTOB8. 

See  Ceimival  Law,  I,  4. 

ALIAS  BXECaTION& 
See  Exmcunom,  L 

ALIENATION, 
■se  bnuKAMoi;  WiUiS,  V,  !& 
Rsstenfait  en,  see  Duds,  V,  0. 

ALIBN& 

8se  Aosffor,  1, 1;  BLScnoim,  TL 

Alien  enemies  may  not  sue,  76  D.  007. 
oontracts  of  agency  by,  00  D.  628. 
c  mveyanoe  by,  when  iralid,  28  D.  417. 
Aliens,  members  of  Indian  tribes,  84  D.  211. 
persons  bom  on  public  vessels  of  foreign  natloaB, 

84  D.  211. 
statutes  describing,  84  D.  210. 
who  an,  84  D.  210-213. 
chancery  power  over,  78  D.  070. 
inheriting  lands  through,  14  R.  07. 
Gertiflcate  of  naturalization  as  evidence,  10  R.  180. 
Citisens,  children  of  American  parents  lx>m  abroad. 
84  D.  212. 
diildren  of  foreign  parents   resident  here,  84  D 

211. 
marriage  of  wranan,  effect  on  her  dtirenship,  84 

D.  212. 
renouncing  allegiance,  84  D.  212. 
statutes  defining,  84  D.  210. 
Citizenship,  naturalization,  record  of.  Imports 

lute  veilty.  100  D.  271. 
Executor,  alien  may  be,  54  D.  618. 
Ftm$  mU,  alien's  wife  treated  ss,  when,  87  D.  718L 
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Foreisnera  vnaj  toe  in  oar  eonrts  without  being  real- 

d«nt8,  76  D.  667. 
Joritdietion  over.  In  floita  by  attachment,  76  D. 

67L 
jarMietioB  o^er,  tn  criminal  cases,  76  D.  678. 
inrisdloUon  oTer,  to  suits  for  divorce,  76  D.  67L 
JurisdkdiOB   over.  In  proceedings  in  r0m,  76  D. 

mh 

jarisdicUoB  over  non-resldeni,  76  D.  686. 

Jurisdiction  over  property  of,  76  D.  665. 

ministers  and  ambassadors,  itate  courts  have  no 

JurisdieUon  over,  76  D.  668. 
puEing  tbroogh  this  country,  jurisdiction  over, 

76D.  66& 
residing  in  this  ooontry.  Jurisdiction  over,  76  D. 

fl66-667. 
taxing,  76  D.  667. 

dUsAldes  eneoj  from  suing  In  our  courts,  76 
D.  608. 
-jir,  effect  on  rights  of,  76  D.  667. 
Foreign  sovereign  may  sue  in  our  courts,  76  D.  66L 
Husband,  interest  of,  in  wife's  estate,  28  D.  417. 
Juror,  diallenge  on  sround  of,  1  D.  638. 
LAnd,  Itolding  and  disposing  bv  alien.  24  D.  HI. 
May  bold  lands  till  office  found,  20  D.  238. 
Mining  property,  power  of,  to  acquire,  14  D.  68. 
Minors,  non-reeldent,  transfer  of  property  to,  96  D. 

668-6711. 
Trust  in  favor  «f ,  when  enforceable,  flS  D.  417. 
liesoltuv  trust  In  favor  of  alien,  61  D.  764. 


ALIMONY. 

Win,  III,  S;  MAEBiaaB 

▼OMI,IY. 

AIJiXTVIOK. 
Wai 


AMB  Dl- 


AliMANAOa 
See  Bvimrci,  n,  IL 

AXjTSBATIOIT  op  INS'SBITMBNTS. 

See  DiSM,  II,  8;  Nmoilabli  IvsTEUHnrs,  ZV.  4: 

Wills,  I,  9.  '    ' 

Altciation  in  mortgage,  47  D.  804. 

Altention  in  writing  makes  It  void,  71  Dl  888^ 

Alteration  of  note  by  payee,  48  D.  718. 

Altered  or  raised  ehed^  80  D.  688. 

Attaching  memoimndum  to  contract,  effect  of .  S6  B^ 

481-484. 
AoOiority  to  alter  may  be  shown,  10  B.  888. 
Borden  of  proof  is  to,  87  B.  260-264. 
Ity  filling  blanks,  10  D.  271;  18  D.  669. 
t^  sulisequent  attesting  as  a  witness,  6  D.  171. 
Chedcs,  see  Baxks  a.hd  Bastkiko,  III,  S, 
Definition  of  material,  10  D.  200. 
Definitii«n  of  immaterial.  10  D.  271. 
Effect  of.  generally,  56  B.  200;  86  D.  801. 

cf ,  when  material,  10  D.  267-278;  U  D.  M8;  U  D. 
481. 

of,  when  immaterial,  18  O.  60S. 
Erasing  siteratlcm  before  negotiation,  effect  of,  S  B. 

Erasures  and  interlineations  must  be  explained,  19  D. 

661. 
Interest,  insertion  cf  in  note,  48  B.  667-669;  16  B.  876; 

18  R.  678. 
Is  question  for  the  Jury,  68  D.  285,  808L 
Material,  what  is  an,  07  D.  440. 
Memoranda,  alteration  of,  14  D.  288. 
Hole,  liabUity  to  bona  Jlds  holder,  48  B.  184, 18ft. 
Of  notes,  effect  of,  11  B.  168. 
Origin  of  law  regarding,  10  D.  268. 
I^resnmption  as  to  time,  wlien  made,  40  D.  781;  10  D. 

878. 
Raised  and  altered  notes,  liability  on,  7  B.  680. 
Signature,  proving  additional,  to  note,  44  B.  tOL 
Stranger's,  will  not  avoid,  10  R.  289. 
Tearing  memorandum  from  note,  26  B.  481,  488^ 
What  sufficient  to  avoid  it,  98  D.  181. 
Witness,  adding  name  of,  to  note,  46  B.  864;  54  B.  608: 

88  D.  677. 


AMBASSADOBB. 
Akbbr;  Jumisinonoa,  I^  L 
Doiiiiall6ef,60D.  118L 

AMBIOUITIBa 
9m  Bfovoi,  III.  8,  • ;  Wilu,  Y,  a 

AMENDMENTS. 

See  AonrowiiiMMiirrB,  ni;  Judomints,  1, 8,  n,  I,  b; 
'  Jnmon  or  thi  Pbaob;  MomciPAL  CoapoRATiom, 
I;  CtiMiif  AL  Law,  IT,  6;  PLiAoaie  avd  Pbaohgi, 
VII;  BTATuns,  VII. 

Attachments,  see  AiTAcaMKinra,  II,  8. 
Charters,  see  CoRroRATiONs,  II. 
Venlkt»  see  Joet  ajtd  Jurors,  VII,  % 

AMNESTY. 

Definition  of,  60  D.  581. 

Amnesty  and  pardon,  difference  between,  80  D.  88L 

ANCIENT  LIOHTa 


ANdhiLABY  ADM1NI8TBATION. 
See  Exmamou  akd  ADMiicitTRATOUb  V,  8L 

ANIMAIta 
L    Propbrtt  n. 

n.     IMJVRIIS  RT  or  fO, 
IIL     ESTRATS;  TRMPAiBora  AmMAIA 
IV.     iMPODSDUCe. 

See  Aoobsiom;  Aoistrrs;  ARBrniATioir  arb  Awarb; 
OoMMOR  Garrirrr,  1, 7;  EzHCOTioRflpVU,  6;  FiRds; 
Oamr  Laws. 

Cruelt}'  to,  see  CRiniirAL  Law,  VI,  VL 
Killing,  see  Railroaiw,  11,  6. 

L    Proprrit  ol 

Bees,  Isrcsny  of,  67  D.  277. 

Bees,  ownership  in,  70  D.  260. 

Birds,  ownetship  In,  70  D.  260,  26L 

Buffaloes,  ownership  in,  70  D.  261. 

Conviction  for  lUliing  dog  may  be  had,  10  B.  81 

Ooons,  otters,  etc.,  ownership  in,  70  O.  262. 

Dogs  are  subject  of  Ureeny,  40  B.  88, 84;  76  D.  S88l 

ownership  In,  70  D.  260;  81  D.  183. 

nature  of  property  in,  28  B.  660,  570. 

whether  domestic  animals,  46  B.  4'i8-42& 
Doves,  pigeons,  wild  geese,  pheasants^  etc.,  ownsnblp 

in,  70  D.  26L 
Larceny,  animals  how  far  subject  cf ,  16  B.  861 
Larceny,  wliat  subject  of,  57  D.  177-270. 
Ownership,  distinction  between  wild  and 

70D.  260l 
Ownership  In  animals /ens  naftir»,  76  D. 
Oysters,  ownership  In,  70  D.  261. 
Beclaimed  animals  are  property,  16  B.  861 
Beclaimed  animals  or  l>uds  are  subject  cf  iKimujt  ^ 

B.  766,  76& 
Singing  birds,  ownership  in,  70  D.  MOl 
Trespass  lies  for  docs,  15  B.  866b 
Whales,  ownership  in,  70  D.  160. 
What  possession  of  is  sufllcient  to  sustain  aetloa  sf 
trespass,  18  D.  553. 

n.    iBJUini  RT  or  ia 

Oat,  damages  for  kllUng,  16  B.  866. 
Contagious  diseases  spreading  among,  66  B.  16& 
Damage  caused  by,  liability  for,  73  D.  140. 
Dangerous,  are  nuisances,  81  D.  810. 
Dangerous,  liability  for  keeping,  81  D.  810. 
Dog,  action  for  injury  to,  15  B.  866;  81 D.  6f8i 

action  for  killing,  70  D.  86a 

ferocious,  is  a  nuisance.  81  D.  810. 

ferocious,  liability  for  injuries  by,  10  B.  171;  H  Dl 
188. 

Injuries  by,  llabQlty  for,  46  B.  417,  42& 

owner  must  have  notice  of  propensity,  S  B.  66^ 
570. 

right  to  km  for  injuries,  46  B.  417,  428. 

vicious,  liability  for  injury  from.  36  R.  752,  768. 
Domeetic,  liability  after  notice  of  viciousuess.  10  & 
27L 
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mMt  bav»  BotiM  of  TidoaaiMM,  10 
VLVtttn. 
Ia4i»  ftmn  nvift  praiMiiihjf  rii«iro  Big^igwiM,  10 

Joint  Mtton  far  inhutes  done  ^,  n  D.  til. 

JdBk  Injvfv  doM  bj  aniflMJi,  UaHmy  tor,  10  O.  OOL 

Jointhr  domv  diauffe,  when  do  do(  make  ownora 

jointly  Itakble  therefor,  10  D.  001 
JneUication  In  treepaae  for  killing  dof»  8S  D.  674. 
LUbUitj  of  owner  f or  eota  of,  00  D.  1(NL 

d  owner  for  commnQloatlnff  dlaeaaee  by,  40  D.  tf7. 

of  owner  for  Injuries  done  ny,  40  D  MO. 

for  Injniy  depends  on  nefcliffsnce,  10  R.  S70. 
Uoenee,  pestnrtng  diseased  sheep  on  land,  17  B.  117. 
Malldons  mischief  by  wounding  of.  82  D.  086. 
Malldous  mischief  by  eatting  olf  horses*  tails,  St  D. 

ooeL 

MiscfaieTOiis  or  dangeroos,  llabflit^  for,  04  D.  407. 
Motloe  of  yjdonsnsss,  what  sofflatent,  10  B.  VL 
NoUoe,  question  of  Is  for  Joiy,  10  R.  271. 
Right  to  sue  for  Injufy  by,  in  another  state,  87  R.  100. 
Servant's  knowledge  of  fsrodty  Is  master's,  10  R.  871: 

60R.  880 
Tame,  BoCioeof  Tldoqensss  neosssary,  88  B.  MOi 


Trespasser  may  rsooTv  for  Injury  'by,  where,  80  R^ 

▼idons!  d«lj  of  owner  to  seoart,  00  R.  000. 

liahUity  for  injuiy  by,  00  R.  005,  000. 

nature  necessaiy  to  fiabUttif « SO  R.  768, 761. 

notice  of  propensity  to  owner,  00  R.  M,  OIML 

notlse,  what  suffldent,  SO  R.  768, 768. 

owner  Is  liable  for  damage,  60  R.  S28L 

owner ^rima/MM  liable,  10  B.  870i 
Watchdog,  right  to  keep*  10  R.  871. 
Wife's  notice  of  TidouHneas  is  husband's,  10  R^  871. 
Wild,  owner  liable  without  nutios  of  nature,  10  B. 
870;  88  R.  600. 

IIL    BsTBATS;  TlusrASsuio  Awiniia 

Dogs,  tres|)asdng  by,  40  D.  855,  260w 
Driving  on  lands,  liability  for,  40  D.  856. 
Dogs,  killing  those  ninnlng  at  laige,  07  D.  00. 
Entering  and  Injuring  shop  fh>m  ughwsy,  llabOlty, 

48  R.  488,  488. 
Kstray.  animals  ars  not  hissuss  herder  asleopL  88  B. 
60L 
definition,  88  R.  SOL 
In  chargo  of  holder  an  not,  88  R.  601. 
running  at  laige  not^  when,  88  R.  601. 
Fence  is  not  noosssaiy  to  keep  oot.  at  oonaoa  law. 

84  D.  00. 
Fendng  against,  40  D.  840. 

Highway,  animals  have  no  right  to  psstnrs  In,  40  D. 
86^ 
cattle  going  on,  not  Uablo  to  ssisurs,  8  D.  188. 
Isndng  against  cattls  on,  dotX  oo  to^  8  D.  186;  10 


trespasdng  on,  40  D.  864. 
In  highway, 


owner  <rf,  when  liable  for,  40  D.  864. 
Injury  to,  while  trespassing,  88  D.  160. 
Leaping  through  fence  which  party  damaged 

bound  to  keep  In  repair,  40  D.  85L 
Liability  for  injuries  done  by,  when  turned  loooe  fai 

hiffhway,  81  D.  718. 
UabtliW  of  owner  for  damages  caused  to  rallroed  by, 

48  D.  78. 
Liability  of  railroad  tor  want  of  cars  In  rsspeet  to,  40 

D.804. 
Negllgonoe  of  rallroed,  what  deemed  to  bo,  40  D,  106. 
On  highway,  when  not  liable  to  be  seised  for  tres- 
passing there,  8  D.  186. 
Owner  must  keep  them  on  his  own  land.  40  D.  848. 
Pasturing  of,  on  unindosed  land,  40  O.  850i 
Running  at  large.  49  D.  840. 
Running  at  Urge,  are  a  nuisance,  07  D.  88. 
Trsepeoses  of,  Uabllity  of  owner  for,  40  D.  841 
Trespassing  bj,  what  Is,  48  D.  866. 
chasing  of,  with  dogs,  40  D.  860. 
llabUitv  for  injury  to,  47  D.  470. 
on  lanos  of  other*.  Injured  by  falling  la  a  pU,  40  D. 

SOL 
CO  lands  of  others,  generally,  40  Ik  SOL 
on  lands  of  railway,  40  D.  SOL 
right  to  kill.  40  D.  2'>6-200. 
right  to  removsb  40  D.  868L 


Trespassing,  right  to  turn  out  of  indosure,  40  D.  868L 

right  to  distrain  caiUe  for,  84  D.  80. 
Trespass,  when  lies  for  Injury  by,  40  D.  848-861. 

lY.    iMPouimwOb 

Coiistitutlonal  law,  animals,  validity  of  statutes  an- 

thortdng  selsurs  and  sale  of  those  found  running 

at  laige,  07  D.  88-00;  83  R.  410,  417. 
oosls  and  expensss  of  keeping,  sale  for,  without 

Judldal  iMToceedlngs,  07  D.  00. 
dews,  Impomiding  and  killing  without  Judicial  eon- 

demnatlon,  07  D.  00. 
forfdture  of  trespassing,  whether  must  be  Judidally 

dedared,  07  D.  8& 
Impounding  animals  running  at  largo,  07  D.  88-OL 
Ordinance,lmpounding,  84  D.  04a 
Ordinance  and  regulations  as  to  dogs,  validity.  16  R. 

860,  867. 
Penalty,  sdltaig  for,  without  judldal  proosodlngs,  07 

D.  80. 
Removal  of  trespassing,  88  D.  160. 
Selling  those  summarily  seised,  07  D.  88. 
Summary  selxure  and  sale  of  those  found  running  i 

large,  07  D.  80. 

A1ITX-NUPTIAI<   BETTIiEMENTS. 
See  llU8BAK»  am  Wm,  I,  8. 

APOTHBOAR1S8. 

■so  DnnoomsL 


FUAMVO  an  Pnacnci,  Xm. 

APPSARANCB. 

OuBTT,  U;  PLBanino  amb 


noB,  v. 
Unauthoftasd,  leo  Ji7DoiiB.vr8,  II,  8. 

APPLIOATION  OF  PAYMENTS. 
See  PATMnim,  IIL 

APPOINTMENT. 
SeePowsRs. 

APPOBTIONMENT. 

See  OoRftaflff,  VII,  4;  Guaediam  avo  WAn%  L  1« 
Lahimrd  Am»  TnAirr,  m,  8, «. 

APPBAI8JSMENT. 
Bnounovs,  Z,  4. 

APPBBNTIOE8HIP. 

See  Impaict,  II,  1. 

AMignment  of  contract  of,  85  D.  180. 

Oaunot  be  required  to  attend  on  ^unday,  88  R.  657. 

Oontraebs  of  apprenticeshipi  and  Infauts*  aiid  parents 

liability  under,  84  D.  538,  589. 
Infant's  contract  of,  validity,  32  11.  150. 
Injuries  to,  master's  ri^^ht  to  sue  for,  48  D.  007. 
Purol  evidence  to  show  meaning  of  words  in  oontrmcL 

OR.  070b  080. 

APPROVEMENT. 
Boo  GrimuiaXi  Law,  V,  8,  k 

APPUBTBNANCEa 
Bee  Dbds,  T,  8;  Basbhkits,  V;  Qaowmo  Gnom. 

ARBITRATION  AND  AWARD. 

L     SUBMISSIO* 

1    Who matf  SubmU;  Who  matf  be  A rbitioion 
8.  AgreemefU/or;  Effect  nfi  Revoeatitm  ^/. 
IL    Award. 

L  PraeH&e  on. 

1.  Jifeet  qf  and  ValidUy, 

Bee  Attoritst  akd  CLimraL 

I.     SOBMISSIOV. 

L    Who  may  Submit;  Who  may  6e  iirMerolor*. 

Arbitrator,  married  woman  may  be,  SO  K.  86,  87. 
Arbitrator,  unmarried  wuman  may  be,  80  R.  S6,  87. 
Administrator,  power  of  tu  submit  claim  to,  SO  D 


ArUtrmtaan  «ad  Award.  INDEX  TO  NOT£S. 


II 


Ac«Pt,  pow«r  of»  to  rabmlt  daim  to,  80  D.  (OA. 
*>rignaa,  powar  of,  to  ■ufaroU  oUdm  to,  80  D.  888^ 
AttonMT.  poww  0^  to  RilMiiit  «UimtOk  80  D.  8S8;  80 

Aoihoffitj  to  oonpovndiiHtadai  power  to  rabmli  to^ 

80D.  OSL 
Oorpofrntion  omj  ■abmlt  to^  80  D.  680^ 
Ezeoator'o  powr  to  mlmilt  ebim  to,  80  D.  68L 
Qcneiml  ■gvotB,  pow«r  to  aabmit  eUim  to.  80  D.  881 
UoardkiH,  power  to  nibmlt  eUm  to,  80  u.  688. 
HnebuKla,  pom  to  ■obmit  claim  to,  80  D.  888. 
Joint  dainauit*!  power  to  ralniilt  to,  86  D.  680. 
Mnniripel  oucponitioa  maj  mkmlt  t<s  80  D.  681 
Oillean  «(  oorpoiatloB  nej  mlmiU  tOk  80  Du  880l 
PArtner^  power  to  wabmHk  to»  88  a  681 
Piutj  maUflw  aabmierioa  mnet  be  eompetent  to  eon* 

tnwtewTto  toe,  80  D.  OH 
Poblie  olllcer  cuiiiot  submit  dalm  ta^  80  Du  681 
lUtifioOloo  of  uiiaiithorlaed  ■ofamlmlM  tab  88  Di.  887. 
Town  n^  eobmlt  to^  80  D.  68L 
Tiiineee,  whether  maj  inbaait  to,  86 IX  688; 
WhomaT«nbniitto,80D.  616-688;  86 IX  881 

1  Agrmmsnt  ftr;  X/iMft  V*  Bnttatimk  ^f, 

AgnmomA  to  mhv^  to^  whether  ooato  cowl  ef  tte 

ImiMlletlaii,  66  D.  8M;  14  B.  891 
Arb&nOtoo  nepeetfav  Ml  estate,  tt  A.  831 
Boondariee,  eeteblkhed  br.  87  B.  84^  841 
Effed  of  inhmierioM  ti^  Jtar  appeal,  86  D.  888. 
of  euhnrierinata^aahiirto  9m  eede^  86  Di  888;  18 


StipolBlioa  8v  to  peBor, 
8wiriHtaa  tab  daoi  Ma  4 

mai 

n.  Awi 


flf.  88B.  887. 

itf  i^i^rf^^b^  aa 


85  D.  681 

flf  aftMntan.  bow  aeqnlNcf,  86  IX60L 
Nottoe  to  vaitlee^  awavi  wfthont,  is  told,  48  D.  681 
of  hoariof,  failon  of  vmpiia  to  give,  86  Jk  88L  801 
of  hoariiw,  naeeeaHj  of,  86  R.  17»-181 
Buadaj,  awaid  made  eo,  18  D.  411 
Vaeattoff  award  for  error  of  hbworfsel»  86Dl  IIT. 

1  JViMf  ^,  mmd  VmiUa^ 

AiMlraton  an  owMf  Judicial  IribvoaL  86  Si  88L 

Oeitoln,  wiast  be,  6  B.  481 

CoodaalveBsaB  of,  80 IX  877. 

DwfeiMea  at  kw  to  the  award,  86  D.  681 

Kqwiigr,  leBsf  la,  tan  award,  86  D.  881 

Bqul^t  mastiiw,  in,  66  D.  817. 

Batlraaod  poadble,  moai  be,  6  B.  481 

bror  hi  Jndf  ment  no  groond  for  vaeMlaf ,  81  IX 


rteaL  vntbe,  4  D.  fl5;  6  B.  491 
nana  of  artdtrators,  ellsct  on,  right  to  eot 

87  B.  181 181 
OroimdB  for  aattlog  aside,  S6B.  41  47. 
Impeaahfaw  award,  8 IX  661;  14  Tk  764. 
Irrwolarllr  or  error,  set  aside  for,  when,  68  B.  814, 

fntaodoatton  cf  aiUtrator,  setting  aside  for,  86  B.  41 
Msaandwl  of  arbttntors,  81 D.  678;  86  D.  601 
MnsieoferaU  points  submitted,  6  B.  481 
MnmL  BMist  be,  6  B.  481 
Panta^  cf  arbitrators,  setting  aside  lor,  86  B. 

Bmdsj,  ssmd  nude  on,  18  D.  411 
T«litepBtt»cataiof,66D.817;  6B.481 

ABOHXTBOra, 
8eeIiina,n«L 

ABOUMBMTa  OF  OOXJVBMU 

AmPElOfMibUL 


ARMY  AND  NAVT 

JuaiaiHcnoM,  111,  1; 
Enllstaent,  see  Smucrrsmp,  IT,  4. 

ABBAIONMBNT. 
See  CauujiAii  Law,  V,  L 

ABBBST. 

See  Baiii:  Taimm  lurtiMo»umni 

rjum,  1;  WirxaMM,  V. 

Abeenoe  of  offloer  at,  61  D.  151 

Action  for,  U  O.  88L 

Aetlan  for  malirioos,  14  D.  600;  10  D.  481 

Ambcssadors  end  ministers,  p'ivlleist  of,  76  D.  661 

Assistance  which  offloer  raav  demand,  61  D.  161 

Attorney,  when  liable  for,  19  D  401 

Authoritj  of  officer  should  ba  disclaeed,  61 IX  lH 

Brealdng  doors  to  sffeot,  01  D.  166,  iol 

By  aequcsoence  of  party,  61  D.  Ul 

By  bare  words,  61  D.  163. 

ay  one  personating  an  officer,  61  D.  161 

By  privato  person  in  ctvii  suit,  61  D.  101 

U^rstanders  sssisting  in,  when  Justified.  61  D.  164. 

Bystanders,  lielp  which  maybe  required  cf,61  D.  101 

Oonspiracy  to  make,  61  D.  80L 

Dec(»riDg  into  Jurisdiction  to  procwa,  efleci  cf ,  7  BL 
180;  tt  B.  att,  861 

Defense  hi  suit  for  wrongful.  44  IX  801 

Defined,  61  D.  161:  19  D.  481 

Force  which  may  be  used,  61  D.  IfL 

Fkaud  m  effsoting,  61  D.  164. 

How  mada^  61 D.  16L 

Inmumity,  attendance  aft  court,  what  coneHtutci  88 
B.  n7-7Sl 
from,  doce  not  extend  to  criminal  esses,  88  B.  781 
from,  UlegAl  arreet,  effect  of,  88  B.  720. 
from,  of  thoee  attending  court,  88  K.  717-781 
from,  waiver  of  prIvilMe,  what  is,  88  B.  780, 7SL 
trr)m,  who  entitled  to,  88  B.  718-781 

KOUng  to  effect,  61 D.  168;  of  one  charged  with  felony, 
61  D.  168;  or  misdemeanor,  61  D.  161 

KiHliig  to  prsTcnt  escape,  61  0. 168, 164;  or  wImb  roi 
slstanoe  is  offered,  61  D.  161 

Itagistrsto  issuing  the  warrant,  when  llehle,  18  Dl  481 

IftJlcloos,  wbeo  Ibble  for,  88  B.  862,  861 

Mord  rsetraint  may  constitute,  61  D.  151 

Neceeslty  for  actual  manual  caption,  18  D.  486,  481 

Obetruoting.  arrest  for,  61 D.  161 

Of  A.  &  unoer  wanantfor  C  D.,  44  D.  SOL 

(NBcsr  executing  the  warrant,  when  liable.  It  IX  481 
must  liave  power  to  control,  10  D.  401 
■M^  asO  by  aaoilier  person,  61  D.  161 
purpose  of,  should  be  stated,  61  D.  161 

Oi  one  who  misrepreeente  himself  to  the  party  In- 
tended, 44  D.  891 

Of  Samuel  1  CL  under  wamuit  for  Daniel  1  O.,  44 
D.  89L 

Of  street-walhers  and  suspicious  characters,  66  D.  104. 

On  Sunday,  6I  D.  164. 

I^r^  procuring  the  warrant,  when  Habla,  18 IX  481 

Person  participating  in,  when  liable,  19  D.  401 

Private  person,  when  deemed  undier  oflloet's  eom> 
maad,  91 D.  166. 

Befueal  to  sssist  in  is  Indictable,  61  D.  164. 

Bcgulations  of  master,  arreet  of  servant  eatcnsss  non* 
complUnce  with,  68  D.  781 

Bequisitee  of,  10  D.  485. 

Bequleltee  of,  are:  1.  An  understood  bitont  to  effed 
an  arreet,  19  D.  486;  1  Pretense  of  legal  author- 
ity, 19  D.  486;  1  Beetraint  of  person;  18  D.  4bl 

Beetraint  requisite  to,  61  D.  16L 

Submission  to,  consummates,  19  D.  487. 

Sulmiission  to,  words  expressive  of,  61  D.  161 

Violence  In  effecUng,  UabUity  for,  61  D.  16L 

Warrant  issued  by  notory  after  term,  58  B.  440-441 
for,  must  be  in  u>rrect  name,  44  D.  89L 
when  must  be  shown,  61  D.  151 

Where  party  submlte,  61  D.  151 

What  coosnmmatee»  19  D.  481 

Without  warrant,  06  D.  102-104;  6  B.  674;  19  B.  tfl 

Without  warrant,  by  offloer,  44  O.  291 

WItliout  warrant,  by  private  person,  44  D.  291 

Who  liable  for  aiding  or  aseistlng,  19  D.  401 

Who  liabte  lor  wTONlfal,  19  D.  401 


U   Arson. 
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ARSON. 
8m  Gbduval  Law,  VI,  4 

ASSAUX.T. 
■m  OptOKm  Oabiom,  lL4s  ORmaiAL  L4W,  TI,  6; 

An,  III,  S. 

▲oefdantel  mnadty  li  not,  tt  B.  8S,  84. 

▲ttornoT's  fMs  and  cxpansM  of  miit  m  duiuigit,  IS 

»•  109,  800> 
ODOunlttad  ia  another  ftate,  right  to  mm,  87  R.  10Oi 
OommlUed  in  dafanao  of  one's  pomoMton,  82  D.  874. 

876. 
Ooneent  of  wife  hers  hnsbead'e  action,  80  R.  8881 
Oonaplraey  to  make,  61  D.  9a 
Kvidenoe  ef  fine  for,  in  dvU  rait,  88  B.  896,  S9& 
Ezemplacj  damages,  in  tnapaaa  for.  U  &  199,  SOOl 
Ferrotype,  admlasibUilgr  to  uiow  InraiT.  88  R.  474. 
PlghUng  by  ooneent,  »  R.  84. 
In  pUy,  Uabilitj  for,  48  R.  648. 
Judgment  In  criminal  eaee  ee  evidenoe,  18  B.  148, 

150> 
Owner  entering  to  expel  ooeopant,  61 R.  888-88ab 
Servant'e,  maeter'e  liability  for,  80  R.  880-884^ 
Unlotentiona]  injniy,  when  it,  86  R.  88,  84. 
Wealth  of  defendant,  oompetenciy  In  aeUoB  lor.  88  R. 

878;  67  D.  604. 
What  la,  60  R.  106:  86  D.  787. 

A8SBISSMBNT& 
See  OORPORATioHB,  V,  8;  Emuumt  Domaiv,  , 
HioBWATs,  III;  ImmuRoi,  1, 7;  Mmnotf aIi 
roaATioira,  II,  8;  Tazatios,  IL 

Street,  aee  MomoirAb  OonroiuTiom,  in,  8. 

ASfinONMBNT   FOB    BBNSFIT   OF 

OBBDITOR8. 
L    Hatuu  or;  Who  mat  Mau;  How  vam^ 
U.    Aaamrr  or  Cssditou. 
BL    Tauditt. 

L  Pnifereneei;  Hwrtin  ^  B^mMd  (VadOart. 
8.  EwjMxnq  BmUoju;  Beserving  BmuJU. 
t.  Ddayifkg  CrtdUon;  FragirioM  JL9afdima. 
4.  Fraud  &.  ^^ 

6.  JUvoealion,  Avoidance  or  Aflraumot, 
IT.    Tnut  Airo  PBoraarr  PAsaiNO. 
y.    AaaieNn's  Riearc  aha  Powbbl 
▼1.    UsMK  BAHuun  Lawi;  Fouiev  Aanttmnn. 
See  OOETOKATioni.  m,  & 
L    Hatueb  or;  Who  mat  Mau;  How  Masi. 

Amendbig  aflldaTit  to,  00  D.  808. 

An  act  of  Dankmpt^,  when,  28  D.  HZ. 

Bara  diaehane  in  banlmiptcy,  whan.  88  D.  SUi  818. 

Form  of,  61  D.  68& 

Ohio  dedaiona  reapeotlng,  84  D.  29L 

Partner  may  malce,  when,  48  R.  860-a6L 

Pajtnerahip,  aaaignment  by,  49  D.  164. 

What  htw  govema,  86  D.  489. 

IL    AttMMTor  Gnnnoia. 

Agreement  to  agree  to  aaaignment  for  avedlton  or 

eompoeition  of  debt,  41  D.  606. 
Aaaent  of  ereditora  not  neoeaaary,  80  D.  W, 
to  be  preeumed,  66  D.  474;  90  D.  608, 

III.    Tauditt. 

L  Prtftr9noe§;  B§rHn  (tf  Soured  Or§dU»n. 

AeClon  on  original  aeooont,  where  note  ftv  praferanee 

avolda,  67  R.  87& 
Chattel  mortgage  and  aaaignment  by  inaolTeni.  when 

▼old,  67  R.  208-8661 
Chattel  mortgage,  when  anataa  preferential  aaaign- 
ment, 68  R.  706,  7001 
Creditor  attaehlng  property  elaewhera,  rfghia  of.  66 

R.  187, 1S8.  ^  » 

Preference  avoida,  68  R.  868^800. 
debtoT'a  ignoranoa  of,  efftet  of ,  67  R.  809, 870i 
dehtor'a  proTiding  for  payment  of  oenriona  debt  Is 

not  a  fraod  on  nla  other  ereditora,  W  Du  618. 
iTMidnlent,  when,  88  D.  686. 
ta,88a86L 
In  lavar  of  aialm  bnrrad  ly  ilalale»  88  Dl  688. 


Preteenoa  In  favor  af  wlla,  88  D.  888. 
nuiy  be  given  when,  88  D.  684. 
reooveiiDg  payment  made  in,  67  R.  sn-SISL 

TiAMIty  of  MrignmeBt^Tlng,  86  Dl  488;  87  B.  814. 

when  valid.  81 IX  867. 
Seonred  craditora,  right  to  divldenda,  68  D.  888. 
^°'^£7^  '**  l*lMMe  after  enmpoaitien,  87  R. 

S7B,  874. 

8.  Bxat^tmg  ROmm:  RtctMng  BcnefiL 

***?.*^'!Z?**^'*«  demand  which  he  faaa  tnnafamd. 
liability  on  payment,  67  R.  878.  ^ 

Ezaottaig  releaaee,  81  D.  667;  84  D.  291-niL 
Bxacthy  releaaea,  when  avolda,  88  D.  670. 

^*^!Sa\^  «>Bveying  hU  individnal  patipertiy,  to 
vow,  74  O.  616. 

ReeervaUona  which  make  void,  74  D.  778. 
Beeerving  beneflu  to  debtor  or  hia  family.  16  Dl  66li! 
^     28  D.  71;  88  D.  847,  686.  »™V.  »  «•  Wi? 

Retaining  oantrol  or  benefit  for  himaelf,  78  D.  416. 
Burplna,  reaervation  of,  doea  not  avoid,  74  D.  771w 
When  void  for  exaetfng  releaaea,  4D.  446. 
^^^"m?'^  «a»M«*n8  •»  aaeignort  property, 
When  void  in  pert  and  when  void  in  laCo,  16  D.  6O0L 

«• -^I^V  CredUon:  Prof/Mant  Avoiding, 
AnthorW&g  aale  lor  eredit^  validity.  Si  R.  ggn  ggo. 
^0  D.  S?*  ^**  *•  **"  •»  «redit,  67  D.  6015 

CMvittg  aaalgpee  power  to  eeU  onmeh  teriM  ea  he 

deeme  adviaable.  00  D.  889. 
2f?J5J**  ^J^JM^  »*  Wndera  credtton,  76  D.  818. 

TS'S'^S^J?"^**  *<**  ^V  MAteriala  on  hand. 
29  D.  787,  788.  ^ 

^^TwTsa!** '"*'"*"  «Mytag  en  boatoeea,  88  D. 

Provlaiona  in,  for  ddaar,  67  Dl  606. 

Sale,  directiona  reffanUng,  what  valid,  81  D.  88&  88& 

stipolationa  for  delay  hilale,  29  D.  111.         ^ 

Moral  or  legal  Arand  nvolda,  28  D.  70. 

May  be  affirmed  by  araditon,  though  fraodnleiit,  if 

Reoordtng  of  aaaignment  for  benefit  of ,  61  D.  684. 
Unlawful  taitent  apparent  on  face  of,  77  D.  616. 
Toid  if  intended  for  delay,  72  D.  892. 
When  deemed  frandnlent,  25  D.  855;  29  D.  110. 

<I6^69?  **  *""  P«w>na,and  void  aa  to  othara^ 
Wbatdlreetiona  aathorlae  aale  ob  aradlt,  81  R.  188, 
What 


D.4fl 


80  D.  4081 


Bodi  n  diaeration  ea  wm  avoid, 

4.  ^Vmid  in. 

artgnor 
»60D.  68 

offset  of,  88  R.  788^ 


ora,    

Aaalgnot^  retaining 

OompMitton  with  arediton.  fraud  nvnlda,  67  B. 

ntMuL  when  doea  not  avoid,  86  Di  474 
Intendment  in  favor  of,  74  D.  888L 
■ae  jMi(,aabL  & 

6h  BtvooaUtm,  Avoidtmm  or  IJIiwwaj. 
Although  voidable,  may  be  aflbined  by  crediton  ae. 

oapting  dividenda  under  it,  18  D.  622. 
Creditor  falsely  stating  claim,  whether  may  fanDoach. 

50  R.  868-SOO.  ^  "«P«», 

IVandnlentaa  to  crediton.  Is  good  between  the  par- 

tlea,  18  D.  688. 
One  who  aaaenU  to  ita  tenna  eannot  attai^  ig  D. 

821,  826. 

Preferred  oreditor,  whether  may  '«*rt»rh,  67  R.  665 
806w 

BjktificatioB  by  creditor,  when  nvoidable,  what  deemed 

to  be^  18  D.  022. 
Raatoring  anKNmt  raeeived  on  *ttiiilrii^  67  B.  688, 

of  S> 

Stance  eontrael^  ceditor  eannot  nttaek  fbr  tend,  66 
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EevocatfoQ  by  Joint  oonaent  of  uslgnor  uid  tmligoM, 
WD.  608. 
€f  aMinuDWit  for  benefit  of  erediton,  00  D.  fi07-#10i 
of.  In  England,  44  D.  426>. 
of,  in  United  States,  44  D.  427. 
of  volimtuy  settiement  for  benefit  of  thtad  penon. 

90D.M9L 
or  alteratioD  by  nBBlsnor.  80  D.  607. 
power  of,  when  oeeaes,  90  D.  508. 
Revukii^  aasiffnment,  61  D.  607. 
Verbel  oonaeat  of  credltora  renders  irrerocable^  90  D. 
607. 

lY.    TrtiM  AXD  PKoratTT  PAasn*. 


I  title  of  eesiffnor  only,  46  D.  700. 
Bcf «raaoe  to  ecbedule  to  show  whet  property 
by,  4  D.  360. 

y.    Aniamri's  Riobtb  ahs  Powsm. 

AMlfnee  sooaJres  no  rights  superior  to  ssslgoon.  M 

ai68. 
Asilgnee  is  not  norebseer  for  value,  7S  D.  4SB, 
Csnnot  destroy  oy  refusiag  to  aooept,  81  D.  667. 
Creditors  may  eompel  execution  of  the  trust,  90  D. 

607. 
Fkaodnlent  oonrwance,  m^y  set  eslde,  iO  &  66ll 
Operation  of,  in  England,  44  D.  426. 
P^Jteeted  in  poymente  made,  45  D.  709l 
Risrhts  and  powers,  see  Bahkhuptct  amd  IvsobTUOT. 
Sutnte  of  UmiUtions  In  favor  of.  99  D.  i)97. 
Usuzy  m  mongag«,  may  set  up,  22  B.  29L 

TL    UvDBi  Baanuiurv  Lavb;  Foehow  AssiannRS. 

Aesifoiee's  right  to  sue  elsewhere,  66  B.  180, 18fr-140L 
ExtnrteRitorhd  efleet  of.  88  O.  6M-607;  87  IX  866, 

678. 
Foreign  banknqitcy,  eesignmettt  under,  effect  oL  7 
D.  681;  8  D.  697;  17  D.  760;  90  D.  808. 
effect  of,  66  D.  188-140. 
foreign  creditor  cannot  attack,  65  R.  136. 
Involuntary  under  bankrupt  laws.  78  D.  694. 
Made  in  another  state,  effect  on  residenu  attacUng 
hi  this  state,  78  D.  60& 
when  ToUL  78  O.  586. 
]fad<*  under  foreign  laws,  71  D.  600,  60L 
Vali.lity  of,  in  another  state,  87  D.  866, 67& 
Valid  where  made  li  vafid  elsewhere,  78  D.  684. 


A88IONMJSNT. 

See  laBDRAUCU,  I,  8;  Jvmmbxtb,  VI;  LAHDLoan  amv 
TnAirr,    m,  8.  7,  6;    Mortoaoib,  III,  11,  e; 

MB80TIABI.B  inTMTMVnS,  VII;  PAETmRSIIlP,  III, 

6, 8;  PATBm;  Tsum  asd  TauirmB,  IV,  2;  Luaa, 
IV. 

ABSIQNMENT  OF  CONTRACTa 

L    How  MaoB,  AXD  What  Subjuot  or. 
IL    VALwrrr;  Who  mat  Mau;  Nonoi. 
IIL    Erracr  or. 

L  OeneratUy;  T%tU  PtuHng;  to  WhM  Kqtd- 

ties  Subh  eL 
%.  AtmgnetTt  Rights,  and  SuUt  h^ 

L  How  Mam,  am  What  SuBjaor  or. 

Actkm  for  money  lost  in  betting  is  assignable,  28  B. 

418. 
Bill  of  exchange  does  not  opente  as,  till  aooepted, 

64  D.  SIS;  88  D.  178. 
Bill  of  ezchansre,  drawing  and  delivery  of  for  amount 

ef  debt,  whether  is,  100  D.  251. 
0ona  JUU  holder  without  reoounw  Is  asrignee,  whoi. 

44  D.  699. 
By  draft  or  order.  67  D.  441;  100  D.  261;  64  D.  218; 

88  D.  178. 
Choeee  in  action,  assi^ment  oi,  82  D.  197;  41  D.  448: 

42  D.  261;  61  D.  363:  64  D.  498;  60  D.  449;  67  O. 

441. 
Corporate  stock,  transfers  of,  84  D.  820;  43  D.  698. 
Draft  is  not  assignment  of  fund,  26  R.  684,  68& 
Draft  or  check,  when  is  asaigninent,  61  D.  86& 
In  equity,  of  choees  in  action,  66  D.  449. 
In  eqiulty,  of  grantor's  right  to  avoid  a  deed,  66  Si 

448-461. 
In  equity,  of  mere  lltlglons  right,  66  O.  448. 
In  equity,  rale  of,  66  D.  448. 
Jodgmeats,  Mstgnment  of,  64  Di  867-808. 


Lease,  amignment  of,  82  D.  856,  49  D.  170;  61  O.  S06L 

Liens,  awignability  of,  37  D.  528;  52  D.  288. 

Life  insurance  poUcjr,  assLniment  of,  to  one  having 

no  interest  in  life,  67  D.  108. 
Mortgage,  assignment  of,  how  may  be  made,  60  D 

810. 
Of  accounts  to  be  oreated  in  future,  04  D.  649. 
Of  cause  of  action  for  cotiversiou  of  diattela,  64  D. 

617. 
f6r  personal  tort,  64  D.  617. 
what  permitted,  64  D.  66a 
Of  debt,  to  become  due  on  eompletieu  of  work,  41 

D.  448. 
Of  debt,  what  deemed  to  be,  42  D.  981. 
Of  eontmgent  claims  sgainst  f oroign  eoiintiy,  64  O. 

648. 
interests  and  poesibllitles,  70  D.  86. 07. 
Of  eontnusts  founded  in  trust  and  confldenoe,  84  Dl 

660. 
Of  equitable  causs  of  action,  64  D.  517. 
Of  expeotanciee  and  eontiugeut  interests,  67  Ik  449L 

441;  80  B.  66-68. 
Of  feee  to  be  earned  hi  a  public  office,  84  D.  661. 
Of  future  earnings  of  perwns  not  then  emplored,  84 

D.  650. 
wlien  void  and  when  valid,  61  D.  417, 
Of  money  to  become  due,  57  D.  440. 
Of  insurance,  62  D.  786;  66  D.  747-766;  0  D.  169. 
Of  mere  possibility,  94  D.  640. 

when  becomes  operative,  94  D.  n60. 
Of  non-existing  but  expected  funds.  82  D.  848. 
Of  part  of  a  fund  or  demand,  82  D.  107;  64  D.  788; 

67  D.  441. 
Of  part  of  note  or  demand,  64  D.  400k 
Of  patent  not  yet  issued,  67  D.  441. 
Of  right  to  vacate  deed  or  release,  66  O.  449-10. 
Of  salary  to  become  due,  41 D.  44& 
Of  salaiy  of  officer  in  advance,  41  O.  444;  84  D,  666i 
Of  unearned  fees  or  wages,  67  D.  440. 
Rent,  assignment  of,  46  D.  170. 
Trust,  assignabilily  of  beneficiary  Interest  In,  86  D. 

652. 
Vemku's  Uen,  assignment  of,  88  D.  180;  62  D.  486. 

IL    VALonrr;  Wbo  hat  Make;  Nonon 


Judgment,  notice  of  assignment  of,  to  debtor, 

sity  for,  68  D.  607;  60  D.  87. 
Life  insurance  policy,  validity  of  assignment  of,  te 

one  having  no  intereet  In  life,  67  D.  108w 
Notice,  effect  of  want  of,  60  O.  87. 
of  assignment  of  cfaoee  In  action,  when  required. 

88  D.  636. 
ef  attachment  ef  debt  bef<ftre,  86  D.  476L 
to  debtor,  necessity  of,  86  D.  475;  63  D.  466. 
Pertial  assignment,  or  assignment  of  part  of  demand, 

82  D.  197;  64  U.  496;  67  D.  44L 
Wife's  choaee  In  action,  astfigument  ef,  by  huslmiid. 
87  D.  677. 680. 

in.    Brrm  ot. 

L    gsusruBy;  TUU  Pasting:  To  What  Bquitiss 

SubJeeL 

Aflignmeni  of  one  of    several    notes  secured   by 

mortgage,  88  D.  441;  45  D.  277. 
Assignment  of  debt,  when  talces  precedence  over 

garnishment.  42  D.  261. 
Attachment,  assignment  takes  precedence  of,  when. 

42  D.  261;  87  B.  854. 
Choees  in  action,  purohaser  of,  wimt  equities  bound 

by,  88  D.  249. 
Insurance  on  life,  assignment  of,  to  one  having  on 

interest  in  life.  57  D.  103. 
Judgment  against  assignor  binds  assignee,  when,  84 

licase,  assignment  of,  effect  o(,  generalW,  82  D.  866t 

49  D.  170;  61  D.  806;  57  D.  49& 
Lease,  Implied  covenant  in  assignment  of,  82  D.  856. 
Mechanic's  lien,  assignment  of  debts  destroys,  when. 

41  D.  228. 
Mortgagee,  asslgnes  of,  mu^t  record,  when,  48  D.  671.  ' 
Mortgagee,  assignee  of,  not  affected  by  secret  Xtru/L 

48  O.  672. 
Mortgage,  assignment  of,  effect  of,  67  D.  508. 
Mofotiable  imrtrument,  negligence  of  assignee  in  not 

faiquiring  as  to  title,  44  D.  688. 
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Volt,  Mrifnor  of,  fOumntMt  ffennfaMBMi  9i,S$Jk 
OvwdM  note,  avIgiiM  of  fighli  of,  »  D.  711^ 

Avlgneo  may  no  In  Miifnof^  mom^  or  Ikil  of  Ml 

ftdmlnifltntor,  M  D.  Stt. 
IntorploMlor,  bUl  of.  bgr  nuOnr  of  nolo  afMiMt  M- 

•ignee  ud  atUohliiflr  onditor,  tt  D.  TOC 
Jndnaont  asBiiMt  fBrnbhod  doblor,  iwlicimL  wten 

bound  1^,  46  D.  SIS. 
Morteiicor,  MilgnM  fltnnot  m  op  nnqp,  tf  B.  m. 

lytv,  Milgnor  noid  not  bo,  whon,  M  D.  414 
Vondor'tMrignor,  aotioa  1^,  46  D.  19L 

ASSISTANOm 
■aoWun  or 


ASSUMPSIT. 
L    WBn  Lm. 

1.  For  Montff  Bad  mni  Bsflmd, 
t.  For  Mon»^  Puldto  AmiUuf't  Um. 
&  For  Ooodt  Sold. 
4b  For  Work  »nd  Lakor;  tTm  mmi 
ft.  WtUoimgTorL 
n.    PuuBoro,  pRAonoa  aid  Kmmoii 

Bmlnm;  Qvariim 

L    Wra 

L  For  Mono^  Had  mnd 

AflMon  and  dotonooi  theioto,  106  D.  SO, 
for,  doM  not  lie  for  ohotat  in  action,  Bt  D,  79L 
for,  to  in  natura  of  oqoitabla  aoit,  M  D.  7ftL 
for,  Hao  onlj  for  mon^,  or  ■omothtng  nvMd«d  «i 

monof,  6S  D.  76S. 
far  mon«j  paid  on  oomidomtion  whtoh  ban  fldiad* 
if  D.  7a».  ^^ 

lor,  when  monflgrhao  baan  paid  mdar  a  mlatekt  of 

UworfMt,60D.S7S. 
Ibr,  wbon  propartjhaabaanooufwtadialeMOMBr. 

68  D.  764. 
for,  whan  aonatblof  hao  baan  woatfid  an  nmnar 
•       62  D.  764.  ~^» 

to  racoTor  monar  obtalnod  bar  fhunL  ilnfaM  ■!•> 

takaortort,6SD.  768. 
to  reooTflr  money  paid  mdv  Otagal  oontnMl,  n  Si 
768. 
Bzpreos  prainiae  to  pej  aaad  no*  be  dMnr%  n  Si 

762. 
Por  money  received  nnder  Illegal  eontmaL  80  B.  ItT. 

100,  UL 
Mistake  of  taet^  money  pmd  nnder,  when  waoa  ha  v^ 

covered,  100  D.  US,  628. 
Privity  between  partiee  reqnialte  to  aatlen  lor,  88 IX 

764, 
Reooverlnf  money  lonoed  for  lUefal  uaeu  82  E.  184- 

188. 
Butute  of  Umltationaln  aetion  for,  48  a  608. 
What  oansee  of  ertton  admiarible  under  eooni  for.  tt 

D.  761-760. 
When  Uee,  18  D.  41;  17  D.  248L 
Beepoif,  IL 

a.  ForMono^  Paid  to  AnoOm^i  Um, 

What  payment  snfllaient  to  anppoftk  88  Dl  4ib 

When  Ilea,  88  D.  81. 

When  payment  waa  In  note,  88  D«  84. 

8.  ForOoodtSoUU 

Gomplatnt  for  goode  aold,  88  D.  68. 

Por  valne  of  goode  wrongfully  taken,  22  B.  241. 

Obtaining  goods  under  eolor  of  sale,  17  D.  248. 

4k  For  Work  and  Labor;  Um  and  OooapaH»m» 

Bmploying  anothei'e  apprentloe,  17  D.  248L 

For  rente,  89  D.  428. 

Bervkee  rendered  in  expectation  of  legecy,  28 IX  4n. 

ft.  Woieiiv  left. 

ODmmHtad  by  Infant,  and  aning  en  Implied  eontf«et» 

17  D.  247. 
Extent  of  reooveiy,  17  D.  842. 
1^  walvl^  to  ene  ta,  40  S.  88;  48  a  881;  78  D. 

880;  08  D.  108. 

171X818.817. 


n.    PuAOOM,  Pn&cnoB  Ain  Btidbiosl 

Amendment  changing  aetion  fkmn,  to  debt»  84  IX 118. 
Amendment  dm^ii^  aeMoB  inta,  to  trofw,  84 IX 

168. 
Oommon  ooonli^  fonne  of,  87  D.  646. 
Common  oonnta.  In  aeoount  atated,  fern  ef,  IT  D. 

646. 
Oommon  oomta  In  IndeOitafiit  MMo^peil^  lotmof, 

67  D.  646. 
Oommon  eoonti,  giiewinm  msnift,  fern  e^  87  IX 

646. 
ftumfwn  fslsbnf.  lonn  of,  67  S.  648. 
■nflicieiMyef,  nnder  the  code  pleadtaigii^  87  1X646- 

680. 
noe  ef ,  nnder  eode^  67 IX  64Bb 
were  of  fonr  Mnda,  67  D.  644. 
Evidence,  caoeae  of  aetion  admisBlble  nnder  eoout  for 

money  had  and  received,  68  IX  761-T88. 
CkMMl  chaineter,  competency    ' 

he  wae  robbed,  81B.  766. 
Money  had  and  reedved,  bm  of 

ble  under  eoont  for,  18 IX  767. 
Maneyhadaad  rsoeivnd,  eertUlcate  of  dopeaM  to  ed- 

mieeiUe  nnder  eoont  for,  62  D.  707. 
Money  had  and  received,  nramtosoij  nola  to 

ble  under  oonni  b»r,  62  D.  764. 
Hue  to  tond  cannot  be  tried  ta,  80 IX  488^ 


▲TTAOHMBNT8. 


L   8mi 

IL    litVAVd,  Vaudbt  ak»  Bivmh 

la  jSfVMMiea. 

%  BoadM'  


m.   I^yr. 

L  Bom  mnds. 

a.  Momrit$  mad  jyM;* 


IT. 
T. 


L  JVM  V^  ftiH^  ^Pwyerly  Ba^tm 

a.  Frioriiv 
a.  Oon«<nt 
TL    DBBOumon  ov;  Ji 

TIL     OAimiBMBR. 

L  Ctateie  AdsH*  le,  OensruWp. 
%  J^dgmotU  IMion,  Partfm  Oe 


8L  FmbUeOJIooro;  TrtuiFmtdt, 

4.  Fracffec  eiw  J  "  " 

6k  Jmd/momtm, 

a.  BndlUon  end  VaBdlly, 
k  Elleetof,amlcfp 
Tin.    lAAmiiimi  or  Anumun 


EL    Vol 

fee  Anonnn,  m:  BAMnvnor  a»  latoimnoT.IIIs 


Oo-TteAMf ,  Iv;    ERAflM  OV  Dl 

BmAM,in,8^An 

r;  Br  Awni,  Vl,  4. 


in.*; 


C^ 


L   Bta 

meaning  eC  ** 
lnwcf,8SD.487. 
Origin  ef,  80  a  006. 
Blatatee  regudlng,  80  a  80i. 

n.    IMUAK 

L/< 


jraNdMHMtoeQaipel,68a4Qqr. 

Oflleer  taolng,  when  acta  judicial^,  TO  a  ITL 

a.  Bend/br. 
l^jg^^.Am»^mA^htmA  hm  atte  fthment,  81  a  180;  It  a 

172. 

Bond  lor, fonn cLTO D.  178. 
mart  be  given,  TOD.  172.    ^^  ,^ 
entoricBcfaiidhaeffeete.TtD.m  _^  .^ 

Taeatkm  ef  bond  ^  death  of  delandart,  88  a  I8B 


Attaehitieat*. 


iNDBi  TO  Nona 


A.ttaohxii«ntaL     17 


bj  adJixHS  UUa  of  ofllosr,  61  D.  19« 

l^  eorracting^  amount,  61  D.  127. 

hgr  corraciiag  data.  61  D.  1S7. 

bf  oorredting  iwaa  of  purtj,  61  Di  V9* 

by  seaUcw,  61  D.  It7. 

Id  respect  to  its  diroe^ion,  61  D.  117. 

in  rMfioci  to  pUoe  of  return,  61  D.  19* 

of  AlBdavit  for.  61  O.  129,  isa 

of  bonds  for,  61  O.  ISO. 

of  eamplaint.  61  D.  1S6. 

of  complaint  bj  adding  nov  oauM  of  aollo^  tl  D. 

in. 

of  eomplaint  hj  adding  ▼orlflcaUon,  61  D.  IML 

prmittrd  depoid  on  sUtutei,  61  D.  186. 
boning  bofora  filing  aiBdarit  or  bond,  79  Jk  17tL 

on  Sonday,  79  D.  17& 
Imgolaiitiea  which  maT  %wxM.  79  D.  164-171 

not  affocting  Jwiadictlon,  do  not  arold,  79  D.  16L 

valvar  by  ploa  to  the  merits,  79  D.  164. 

mode  of  urging  obJecti(»  to,  79  D.  164. 

nwtion  to  quach  for,  whether  deeiilon  on  wfB  be  r^ 
▼iewwl,  79  D.  164. 
Mioeettala  in  writ  of.79  D.  17S. 
S«U  of  eooit,  omlflBlon  of,  61  D.  116^  19. 

4.  AJUUufiL 

AmoDdmeni  of,  61  D.  1S9. 

i;y  derk  before  hie  own  deputy,  79  D.  IMl 

1^  whom  may  be  made,  79  D.  167. 

Collateral  attack  on,  79  D.  166. 

Hefeeta  in,  and  waiTer  of,  79  D.  168L 

Entitling  of,  7V  D.  167. 

Fatal  defect  in,  79  D.  169. 

Omnnds  muet  be  sUted,  79  D.  176l 

Groonds  of  attachment  most  be  eooalitent  with  eeeh 
other,  79  D.  171. 

Intent  of  defendant,  when  must  be  stated,  79  D.  171. 

Made  by  agent,  what  most  state,  79  D.  167. 

Hay  state  as  many  grounds  as  party  hea,  79  Dl  17L 

Host  be  positive,  74  D.  77. 

Must  state  nature  of  demand,  79  D.  161 

Must  state  amount  due,  79  D.  168b 

Necessity  of,  79  D.  16&,  16& 

Need  not  state  tliat  It  was  made  for  or  on  behalf  of 
platntiir,  79  D.  167. 

Not  defeotive,  when,  17  R.  461 

OmisOlon  of  clerk  to  file,  79  D.  161 
of  deponent's  signature.  79  D.  161 
of  derk  to  affix  seal  or  attest  jurat,  79  D.  Ul 
of  oHloer  to  add  his  official  title,  79  D.  161 
of  officer  to  sign,  79  D.  168^ 

On  information  and  belief,  79  Du  161 

Sufficiency  of,  79  D.  166. 

Bnrplnsage  in,  79  D.  171 

IVaveffve  of ,  79  D  167. 

Uncertainty  In.  79  D.  171 

Wben  a  part  of  the  record,  79  D.  161 

When  voMi  for  defect  in  affidavit,  47  D.  flOL 

IIL    Lbvt. 

1.  AvmMad4, 

How  made  on  peitenalty,  21  D.  677,  679;  fS  D.  411 
How  nrnde  on  store  and  the  goods  therein,  21  D.  671 
lUy  be  valid  against  debtor,  when  Insnffldent  se 

against  strangers,  21  D.  679. 
Masttw  by  eume  act  which,  but  for  the  writ,  would 

be  a  u«*8pua.  21  D.  671 
Ob  personalty,  removal  of,  not  essential,  21  D.  677. 
un  personalty,  taking  into  custody  is  indispensable, 

21  D.  677. 
(Jn  ponderous  articles,  21  D.  691 
On  property  not  capable  of  manual  deUveiy,  tl  D. 

679u 
What  eseenthd  to  levy,  48  D.  441 

2.  NecetUy  and  Efut;  Property  SuSb^  tm, 

BzemptloDS,  watch  on  debtor's  person,  47  &  191 
mads  in  hands  of  trustee,  28  D.  281 
Goods  in  hands  of  conditional  purchaser,  58  R.  881 
Insnrwnf^  money,  attachment  of,  after  loss,  62  D. 

781 
Lsaves  gsnsral  property  in  goods  In  debtor,  96  D.  618. 
r.  eUMhiag,  80  D.  201 

«o  Viowm  Am.  O.  *  Am. 


Levy.  essenUsI  to  tten  of,  89  D.  007. 

Levy  of,  wneo  a  satisfaction,  91  D.  Sll 

Loss  of  property  levied  under,  who  must  bear,  91  IX 

811 
Mortgagee,  Interset  of,  is  not  subject  to  atUchment, 

68  D.  641 
Pensions,  whether  subject  to,  41  B.  411-411 
Property  In  euitodia  Uui§,  instances  of.  2S  R.  86,  81 
Property  in  mtUodia  UiiiM,  not  subject  to,  88  B. 

86,81 
Provisions,  whether  subject  to,  41  D.  411-411 
Wife's  chose  In  action,  attschment  of,  for  husband's 

debtk  87  D.  68L 

lY.    Rkkpt  am  Fortocomim*  Bons. 

Iffeet  of  forthcoming  bond,  as    satisfaction,  58  D. 

861 
Eireot  of  dellveiy  bond,  25  D.  429. 
Istoppd,  reedpltor  may  show  property  In  himself,  88 

D.  61L 
■rtoppd,  rseslptoi's,  by  his  rsesipt,  88  D.  879;  25  D. 

Beoslpt  by  nominal  plalnttfT  is  not  valid,  86  D.  681 
Beeslptor,  estopped  to  daim  property,  81  D.  64;  25 IX 

Bscdptor,  when  estopped  to  show  property  tai  hlns- 
idf,  85  D.  61L 

V.    Lim  Of. 
1.  J|f ssf  oT;  Tran^ftr  e/  Property  Sutieet  to. 

Effsei  ef  lien  of,  by  rehttlon,  16  D.  VS. 

Judgment  on,  crsditor  aoquirse  no  property  by,  before 

ssls,89D.601 
Judgment  on,  lien  of,  relates  to  levy,  89  D.  607. 
Judgment  on,  relation  of  sale  to,  89  D.  601 
Judgment  en,  rights  ef  debtor  only  bound  by,  88  D. 

Levy  Is  essential  to  Uen,  89  D.  607. 

Levy  ef  ,  doee  not  ehangs  property  of  debtor,  89  Dl 

607. 
Ltan,  property  may  be  sold,  subject  to^  29  D.  607. 

sale  of  goods  subject  to,  86  D.  801 

Bubsequeutiy  acquired  property  not  sffeoted  by,  88 
D.  601 

transfer  of  goods  subject  to,  48  D.  264. 

whether  exists  prior  to  Judgment,  89  D.  681. 
Vatnre  of.  and  tteUen,  15  D.  251 

1  Priority  ef> 

AMignmsnt  takes  precedence  of,  when,  41 D.  18L 
Does  not  take  prsoedence  over  unrsoorded  deed,  tl  IX 

701 
Iqoltable  asslgmnent  of  cfaoee,  prsvalls  against^  87  IL 


1  ConMmied  Pofsstsion. 

reqnldte  to  continuance  of,  89  D.  611 
Retention  of  possession  is  essential  to,  48  D.  861 

▼L    PiasoumoM  of;  JoiwMiirr  is. 

Attornqrt  fee,  allowance  of  In  discharge,  SO  R.  11 
Attorney*!  fees,  recoverable  en  discharge  of ,  77  D. 
161 
not  paid  flumot  bs  reoovered  on  disdnrge  of  ,  77  IX 
157. 
Oosts  recoverable  on  failure  of  action  or  discharge  of 

attachmsnl  77 1>.  166-161 
Death  of  defendant  destroys  lien  of,  88  D.  461 
Death  fA  defendant  dissolves,  SO  D.  611 
Dissolution  by  abandonment  of  possession,  89  D.  601 
by  banknipt<7  of  defendant,  SO  D.  610. 
by  death  of  defendant,  89  D.  610;  80  D.  181 
by  death  of  defendant  after  levy  on  real  estate,  88 

D.  140. 
by  death  of  defendant  insolvent,  80  D.  141 
by  final  Judgment,  89  D.  001 
by  final  Judgment^  ^Pl^alt  when  prevents,  89  IX 

601 
tqr  repeal  of  statute,  89  D.  609. 
by  removal  of  property  out  of  balUwtck,  89  D.  611 
for  defects  in  complaint,  61  D.  181 
How  destroyed,  89  D.  601 
Judgment  in  attachment  when  personally  binding.  79 

I).  249;97  D.  881. 
On  suit  commenosd  after  def endanVs  death,  80  D.  141 
Quashii^r  tor  defesti,  18  D.  171 


IS    Attnuhiiiimto. 


INOKX  TO  NOTS&        ▲ttorney  ud  <mnt. 


BerlTor  of,  when  dafenduit  diet,  80  D.  141. 
■ututM  pnvmaag  diawlatioii  by  daMh  ol 

ani,  80  D.  18B. 
Bnrrlvw  bMikraptagr,  80  D.  141 

VIL     QAKVUHinHT. 

t.  OlaiiM  Sub^  to,  e^nermOif, 
Debt  most  be  due  absolutely,  M  D.  78L 
Debt  on  which  folt  hM  been  brouritt^  SB  D.  884. 
lueuranoe  money,  guniahment  oL  after  km,  88  D. 

788. 
OC  debt  Qui  due  in  monqr,  00 IX  4SL 
or  pledged  property,  100  IX  610. 
Of  wagee,  100  D.  6ia 

Bent  when  due,  lo  as  to  be  gamlrtiableb  80  B.  818|fl0L 
t.  JiidgmMt  D§bton  ;  Partiu  to  NogoHtMo  instnh 


Cheek  ef  third  person,  aUaehment  of,  880.  TIL 
Judgment,  attachment  of,  85  D.  407. 
Judgment  debt,  garnishment  of,  88  D.  878;  68  Di 
Negotiable  instrument^  ■tterhmmit  ef  funds 

eented  by,  70  D.  076. 
Negotiable  instmmente,  gamlslii—rt  ef,  88  D.  88-VlL 
Wife  8  choee  in  action,  garnishment  of  her  hsabaad't 

debt,  87  D.  68L 

8w  PiMie  OJUorg;  TruMtFumds. 

Disbursing  offloer  of  government  mofk  liable^  18  Si  SSL 
Of  money  collected  under  exeoutlan.  64  D.  488L 
Of  moneys  due  from  cities,  18  D.  804. 


Of  moBe>  s  doe  from  ooontlee,  18  D. 
Of  moneys  due  from  state  or  United  Statoe,  18  D.  SOOl 
Of  money  in  hands  of  olerk  of  ooort,  84  D.  861 
Of  money  in  hands  of  offloer,  41  D.  44;  68  D.  418b 
Of  money  in  hands  of  pablle  offlosn,  86  Ik,  S88L 
Of  municipal  corporation,  88  D.  870. 
Of  salaries  of  public  officers,  100  D.  618. 
aasenns for deinrlnf  right  to  gamlili  pttbHe 

tsD.aoo. 

Trust,  Income  from  a,  garnishment  ef ,  87  D.  881 
Trustee,  garnishment  of,  81  D.  681 

1  Fraotkoom:  Bight  qf  GarnUhm, 

Admissions  ef  ganisbea,  vhea  do  mo€ 

821 
Answer  of  garnishee,  100  D.  CIL 
AMignment  of  debt  takes  pracedenot  ef 

when,  42  D.  261. 
DefsMSS  available  to  ganishea,  U  a  841;  188  Si  8U. 
Defensss  which  he  must  make.  48  D.  841 

n  penaing  suit,  86 IX 


D. 


Effect  of  garnishment  on       _ 

Ssssbtials  to  bold  debtor  Sy,  66 1^.  81 
flaraishee  eannot  waive  service  of  wrtt»  48  Si 
Oaniishee.  duUes  and  rights  of,  78  D.  48L 
Inquiries  iqr  garnishee  reqpeoting  praoeedlqfiu  64  Si 

401 
Interpleader,  maker  ef  note  gamishiBd,  rlglil  of,  to 

maintain  against  aasignea  ef  nola  aad  attarfiing 

eradltor,  86  D.  701 
Hotfee  of  aasigmnant^  88  D.  461 
Plea  of.  In  abatement,  41  D.  81 

take  advant^pB  ef  kf<|firiBMi%  88  Si 

fl.  Bendltkm  and  ThBdHf  . 

(Suinot  be  avoided  tor  Irregukrltiea,  71 D.  881 
Daftailt,  rendition  of  Jodgnent  agailiiat  ganiiilNa  hy, 

48  D.  846. 
BssenUals  to  validity  cf ,  48  D.  841 
Judgment  in  attachment  suits  fe&ainl|y,  eSMt  ef,  88 

D.  007-001 
Must  be  In  doe  eonnecf  law,  48  D.  841 

1  Effect  of  and  Payment  oL 

Defenses  of,  after  judgment  agafaist  him,  71 D.  686. 
Judgment  against  assignee  of  debt,  when  bound  by. 

40  D  842. 
Judgment  against,  by  default  against,  46  D.  841 
Judgment  against,  collateral  atteck  upon,  46  D.  841 
Judgment  against,  effect  of,  78  D.  421. 
Judgment  against,  effect  of,  as  defttissb  41  D.  88;  48 

D.  841 
tadgmsntagalnst,  effect  of,  prior  to  payment^  48  D.  841 
ladgBMBt  against,  payment  of,  48  D.  841 


JodgnMBt  agnfaiil,  ptaa  of,  te  bar,  40  D.  8tt. 
Judgment  In  favor  of,  who  boiUMi  I7, 48 IX  841 
Bighto  of,  after  paymantef  Jvidgnsnt  agaliMt ' 

TQL    LiABiLRUi  or  AvracfliM  Oubrm  tm  Or* 


Afltlon  for  maliciously  suing  out,  88  D.  0S7. 
▲etion  for  wrongfol  attaehnent,  14  D.  801 
▲etion  lor  wrongftd,  br  one  cf  several  defendants.  SI 

D.471 
Aollon  for  wvongftal,  attomogr'B  faii  as  damagsiL  81  D. 
4n.  471 
eempmlnt  In,  81  D.  471 
damagea,  special  abould  be  alleged,  81  Si  471 
defenses  in,  81  D.  471 
evidence  in,  81  D.  471. 
form  of,  Bl  D.  488. 

not  confined  to  suit  cb  boa^  81  Di  481 
parties  to,  81  D.  401 
pleadings  in,  81  D.  471 
aet^offlB,  81  D.  471 

what  eondtaslve  that  writ  iHoad  wiuugfiJIy,  H  IX 
401 
Attorney's  fees,  reooveiy  ol  81  D.  471, 471 
Bonds,  action  aooraaa  on  anmodlaloiy  on  bNMl  ef 
oondltf on,  81 D.  407. 
defeeta  which  are  fatal,  811X  491 
not  maintainable  tUl  vaUdter  ef  writ  to  ^ilai^bsd 

81 D.  401 
on  voluntary  abandenoMOl  ef  ialt,8IlX481 
stattttonr  provlaioiis  eonesnifaw,  81 D.  487. 
Burden  of  proof  In  aotfon  for  wnm|tfnL  81 IX  818. 
Damages,  ezempUury,  78  D.  866;  81 D.  671 
measure  of,  81  D.  471 
remote  or  speonlaH vey>  81  D.471 
Damages  for  lo«  of ,  r     ~ 

eompany,9ll.lUL 
DepraelatloB  cf  pnpsrigr  an  cft  daoMBt  ef 

D.471 
Wotm  of  aeUenfor  nuJIotoaa,  81  Di  471 
UabiQIty  for  ssliara  of  inupsrlfr  ef  atiMiHr  to 

writ,  81 D.  471  ^^ 

Malicious,  action  for,  81 IX  471 
burden  of  proof  In,  81  Lb  4i7« 
danaagea  for,  81 D.  471 
pleadinga  in,  81 D.  471 
Probable  oaoss  for.  81 IX  477. 
Profits,  rscovwy  o^  fisr  wnmgfWL  88  B. 
Sheriff,  fallore  of.  In  1  ' 
r,47IX71L 


By  eltlatn  of  another  stntab  emjolnhn,  88  B. 

Bffeot,  ae  agaliMt  oradMon  er  assignee  88  B.  18^  181^ 

181 
Oamishment  In  anothv  alatt,  86 1X181 


it  the 


ATTAINDBB. 

DertviMenof  theword,  17  D.  781 
L«gal  rssoHi  el,  «pon  the  pereooal 
person  attainted,  17  D.  781 

ATTB8TATION. 
8eeWiui»I.8^«. 

▲TTOBNBY  AMD 

L   Amiimioi  aan  DitiAninun. 
1  JTaluw  ^  OJke;  Who 


UA 


1  iXfbannMil 

n.     AfWEAKkKCM  OP  AflOUnft 

nL  Powufl  OP  AnoMiir. 

I¥.  LiAnuTiu  OP  AnoBMOT. 

V.  Pnoi,  Avn  Lmr  roa. 

YL  PuvibneiD  OoMMUvioAnon. 

8ee  MAumiAWca;  PaiTiuwD  OoniiunoABons 
on  or  LnOTanon,  III.  1,  o. 

Appotartlng  attorn^,  aae  Cmhival  Law,  Y,  L 
BzampttoB  of  Ubrary,  aae  Exacunona,  VII,  1 

L    AiwiMioi  aaa  DiaaAauisv. 

1  JToliire  qfOJloo:  Who  EntiiUd  to 

Attorney  ii  an  offlear  of  Iho  eoBf^  18  D. 


BlA» 


notoOeasoef  DUIad 


Attorney  ^nd  Olienk        IKDSX  TO  NOTIS.        Attomay  and  Clint.    Id 


a  pabUe  «n»l» «  D.  Sft. 
in  what  itetca  nuur  pnetlw,  68  &  SS& 
ntlllMl  U  admtartoo  m  aMMMTi*  41  B.  Wk 
iftte  flf  to  pfa«ti0«,  U  B.  nftTiUk 

^^    proTanloo,  40  R.  641. 

Aauilt  OD  Judge,  04  D.  S86L 
Bad  aonl  «liaracttr,  86  Du  SML 
for,  06  D.  886. 

of  oiaM,  wtMillwr  pilnr  wnTlotloa  h  m 

.,  06  D.  880L 

Caaapbtag  aMioM  oppotiaf  attonMj.  06  D.  888w 
ODotaoiii^  Ahanijv  attonNr  lo^  II  B.  Il8s  06  Si 

S4& 
OoBvidioB  «f  flriat.  whm  mmIh  •%  06  Si  884k 
Oarrapi  and  trandalant  eonaiiel^  06  D.  888k 
M  grooad  oC,  48  B.  OV-AOBw 

flf,48B. 


«Mjiadi%86B.|01. 
_jidalorr40B.848. 
»vtor  m  iDdlvldMl,  tf  &  IfT, 

I  and  titel,  86  D.  8IB 

Jodgmani  of  tad  ito  form,  86  D.  84& 

~    <rfawirt,aay(D4>48B>»l8B8fc 

limb  tUdav  part  to,  48  B.  666^186. 
Halooodnoi  towaida  jodga  tad  jmmtMtfB  m  mmm 
lor,  06  JX  886. 

MM  to  aompal  iMlontloa  <  86  a  844;  n  S. 


— ta<Mipffoie«luu,86Sl8BB 
Moo-pajaH*  flf  SMMffS  oolliotad*  86  Di  88ib 
Hotiaa  of  pvoeaodiag  for  U  MMDUal»  86  Sl  8481 
Kodeo  moat  ba  giTW,  05  D.  884. 
OMitaimttng  naoidi,  86  0. 887. 

iiay  lonir  ty  l^aa  iimuaia^  86  P. 
of,  mait  M  iwatlnmtf  and  aai 
riaad,86  S.  884. 
of,  laaktao  tai  an  «o«ti»  06  Dl 
i,06Di8tt. 
I  far,  86  0.840. 
_  I  for.  whotlMT  olvfl  or  oriMlaal,  86 IX  88ib 
PRMBodiMi  tadUbv,  68  D.  808. 

Mtm  V^  vltlKmi  authority,  86  iX  8V. 
Job aftMrdklianMiit, 06 D.  844. 


aaUH48B>6B0  68fc 
of,  86  D.  840. 

thajadg%86a88ib 
r706D.887. 

IL   An«4RA«oa  or  Anoamv. 

unantbofted,  tee  Ju—m— la,  II,  8. 


n 

D.  146w 
Aathorltjtoappaarflnjba«Milr«v«ftad  aflv  jQdg>- 

■MOt.  wtMn,  86  D.  486. 
OooB^'a  IlabilUgr  to  attoroij  atolgMdto  8ifMi  wtaa- 

i»i,86B.640,84L 
Dot  J  of  attonMur  appointed  to  dofand  pMp«,  86  R. 


TfIX 


to  ba  anthottaMl,  16 IX  88. 

Proof  of  authority  to  appev ,  16 IX  06. 
Remedy  for  vrongfnl  appeeraooe,  6  D.  816. 
BIgtit  of,  to  appear  la  pwe— >ad,  76  a  146, 141. 
aaaotborlaed,  eAeet  apoo  JadgBieat»16  D.  87R 

IIL    Powufl  OP  Atioiunrr. 

AdialorfoB  flf  iMte  Iqr,  raUeTiiw  troai,  76 IX  8Hi 

of  oorvloe  of  aanunoaa  by,  761).  866L 

wbaa  Mndliv  aa  dieat,  76  D.  867. 
4athorlty  In  aitaehmeat  and  other  < 

after  ladgment,  76  D.  888. 

lo  agree  to  noontt^  76  D.  868L 

to  eeeign  a  elaim,  76 IX  88L 

to  ■rteiih,  76  D.  S0& 

to  Wd  at  oaeoation  aa%  V8 IX  884. 

to  Mad  alleat  by  appari, 
boad,76IX86R  _ 

to  eonpnaitor  clya^  86  B.  880, 881 ;  41 B.  8II-M0; 
84  D.  88;  44  D.  488;  76  D.  881,  88L 

to  eonftoe  JodgnMnt,  76  D. 

to  diMrito  aettoa,  76  a  S6R 


Aathority  to  direct  mode  of  enfordnj:  execntioa,  78  D 
864. 
to  enter  reUazA,  76  D.  868. 
to  grant  releeee  without  payment  in  full,  70  D.  9BR 
to  grant  etay  of  execution,  70  O.  864. 
to  manega  oaaae,  77  D.  107. 
to  proeeeato  appeel  or  «rrit  of  error,  76  O.  tfOi 
to  reealre  mon^  for  real  eeute  euld,  76 IX  86R 
toreeelre  peymente,  76  D.  250,  868i 
to  reeetve  poymanle  otherwiee  than  in  money,  76  D. 


to  reieeae  an  Indoner  or  earety,  76  O.  S6& 

to  reieeae  debtor  to  nuke  him  eompetont   ee   ■ 

witaeee,  70  D.  86& 
to  reetore  eatioa,  76  D.  8Hi 
toiabayteaBaetoaibiftnillea.80B.000,08i:  86  D 
688;  76  D.  808. 
Chanoteadga  hieoBeaffe  Jadgamnt,  72  D.  64R 
Gtenot  delegate  hie  aathority,  76  D  26C. 
COiWit  baa  no  paaei'  to  eoatial  or  manega  laaee,  87  » 
167. 
poaar  of,  to  Mltla  aatioa,  87  a  168. 
power  of,  to  eettia  action  without  peylag  atsorae) . 
87  a  16&  _^_ ^ 

vaieR 

right  of,  to  oluuiga  or  diemlee,  87  D.  106. 
Oompromiee,  ao  aalbority  to  malte,  88  a  141. 
Oeetnet  oL  vtih  oifteat,  01  a  WL 
Death  of  elieat  rerolne  aathority  of ,  00  a  OL 


Sr  waive,  84  D.  OA 
0 


Hae  ao  aathority  to  direet  a  levy,  47  D.  854. 
Bit  ■pill  8w,  wIgfeO  ef  attorney  to  amiataia. 

elieat  and  atrangar,  86  D.  704. 
iadnaent,  aa  power  to  aatiufy  witboal 

May  employ  ■ubordlnatee.  70  a  266. 

MoUm  to  attorney,  whether  btadaolient,  88  H.  i 

46a  186. 

rawerof  a•lomiytoUadalian^SOR  868-861. 
Frirlto  of  eootraet  aeceaaary  to  efaafga  attorney.  88 

a  700-760L 
Mpuktiom  Mpeating  eoadaet  af  trial,  18  a  868^ 

867. 
Waiver  of  Jaiy  trial  by,  76a  867. 
—  14  a  170k 

I?.   UAMUiito  ap  AifMunt. 

SeaPoif,  VL 

ef  aetlan  by,  84  D.  88. 
AetloB,  UabUity  for  diamiaalng,  84  a  8R 
AaMoa,  HabOny  tar  error  or  negUganoe  in  proeetatiea 

of,  84  a  08. 
Daaagea,  uiieauia  af,  to  aoiloa  egaioat  aMoraay,  M 

a  08;  60  D.  888L 
Degree  of  eaia  nqalrad  of ,  88  a  781-f8R 
Degrae  of  ekill  requirad,  84  D.  00. 
DUlgaDoe  and  akm  laipiired  of ,  60  a  8881 
Error  In  toaUtattng  ealt,  tlability  for,  84  D.  88. 
Bmr  la  aalng  in  wrong  turiidlotlon,  34  u.  01 
Ftoe  and  expeneee,  liability  for.  48  R.  680,  68L 
For  eaaalngamet,  10  D.  498. 
Igaovanoe  of  rolea  of  praetiee,  84  a  08. 
leaning  Told  proeeea,  10  D.  48S. 
Judgment^  neglaet  to  wooeed  efter,  84  D.  01 
Law,  mlaoonoaptton  of,  when  rondere  liable,  84  D  Wi 
LlabUity  of,  for  elerk  or  partaar.  84  U.  1M. 
Liability  of,  fbr  nwlect  or  want  of  akill,  84  U.  W. 
liabllily  ef,  for  other  attorn^  employed  by  him,  S4 

a  04,  81& 
Liability  of,  for  taklag  Ineuflldent  aecurity,  84  D.  M. 
Malleloaely  eataig  out  prooeea,  10  D.  44Kt. 
Miatake  in  abetraot»  fiabUily  to  third  peraoa,  SS  & 

700-70& 
Intake  of  law  l«y,  84  a  Oa 
Neglect  In  bringimr  euita,  84  D.  OL 
Neglect  in  proeenwig  or  eollectittg  demanda,  84  a  01. 
Neglect  of  attoia^,  vaoatioa  of  jadgment  (or.  60  D. 


N^fligeaee,  UabUlly  for,  M  D.  80-06;  6  D.  244. 
Negtigenee,  HabUHy  for  to  third  pereon,88  R.  70O-76& 
Neglicenoe.  queetion  of,  la  for  the  Jniy,  84  a  00. 
Rewtion  of  attorney  maet  eodet  to 
88a760-760L 


do   Atton^  and  OU«at.        IKDK  TO  NOTES. 


BftIL 


Matafee  of  limitatioiM,  In  aeUoos  agAinst  attornor,  88 

D.  27L 
iMatato  of  Umlutlons  in  aotiona  for  braftdi  flf  attor- 

ncy'B  oblintion,  88  D.  S71. 
Mrtuta  of  limitetlooi  In  Mtiont  for  nogUgenoe,  88 IX 

270,272. 
frtauiUof  UmLtfttfont  In  cmh  «C  Booqr  colleotod  ^ 

attorney,  48  D.  078. 
Matntet,  ignoranoa  of,  deemod  inoxensable.  84  D.  8L 
l^wpaM  oommiUad  in  tarring  proeeaa,  UaUUtif  for, 

^han  liaUe  for  ooata,  84  D.  88-08;  80  a  880l 
Wrongftal^  appearing,  6  D.  24& 

V.     FUS  AMD  LiBV  POL 

igiaament  of  attorn^  to  paj  Jndgmaiit,  87  R.  810l 
Attom^a  lien  attachaa  at  antiy  of  JudgnMBt^  81 IX 

76& 
Contingent  fa«,  agraemuit  for,  «  R.  880:  lilX  880, 

321. 
Oanttngeni  faa.  agnanMot  to  pay  eoato  on,  TaUdfty, 

27  R.  820,  821. 
OMinaal  fees  as  damagea,  aaa  Dahavm,  L  8;  IL  8. 
^Mlnad,  81  D.  766.  — ,  ^  -,  -• 

Mztant  of,  in  United  Stotea,  81  D.  768. 

ktaaa,  aae  Ektath  or  Dniniim,  IV;  Eocinou  in 

ADMimwaAVDRa,  II,  7;  iKivionon,  III;  Moet- 

•A«M,  T,  8. 
riae,  aUowanoe  of  in  attaehmanft^  80  R.  U» 
Fee,  allowauea  on  diaaolution  of  InlunotioB,  80  R.  ISw 
Faaa  of,  aa  elementa  of  damage,  80  D.  788. 
powar  of  executor  or  administrator  to  make  aetata 

anawarable  for,  08  D.  808. 
what  reooverable  on  iqjonetkm  er  attartiment 

bond,  77  D.  166-100. 
General  lien,  81 D.  768. 
Qlfto  to  attorney  pending  eoit,  li  Dl  ttL 
Lien,  how  loet,  81  D.  760. 
Lien,  kinda  of,  81  D.  76& 
Lien  of,  86  D.  466;  00  D.  460. 
Uen  of,  natnra  and  aoope  of,  81  D.  766-7881 
Lien,  to  what  extends,  81  D.  766^  760. 
Lien,  waiTer  ef ,  81  D.  760. 
Uen,  whether  extenda  to  fsea,  88  D.  7681 
Partloalar  or  charging  lien,  81  D.  766. 
Payment  to  avoid,  81  D.  768. 
QtMufwrn  nwrua  onder  ehampertooa  eoBtnMt»  li  D. 

sn. 

TL    Pritilmid  OoMMvmoAiiom. 

Advice  given  for  illegal  parpoae,  88  R.  088. 
Attomaj  ahouM  not  produce  papers  given  him  bv 

his  client,  87  D.  200. 
Oommunioatlona  made  to  person  sappoatng  he  was  an 

attorney,  64  D.  736. 
Oommunications  made  to  ■bodent  In  oAee  el.  04  IX 

788. 
Oommunications  to  attorMgr,  when  privflsfed«  SI  D. 

200,207. 
Oovers  what  aets  and  papers,  88  R.  888. 
Knowledge  learned  elsewhere,  88  R.  6^  888. 
Made  in  presence  of  both  parties  are  not  nrivllMed. 

80  D.  304.  .-      -• 

Need  not  be  in  contemplation  cf  suit,  88  R.  888. 
Penmns  present  when  made  to  attorney  maj  testify. 

83  D.  11& 
Privileged  oommnnlcationa,  48  D.  288. 
Retetion  must  exist  at  time  of  teetifyiDg,  88  R.  881 
Relation  of  atttMney  and  client  necessary,  88  R.  882. 
Slandeitnis  words  spoken  at  trial,  17  D.  104. 
Statement  made  by  one  person  to  another  in  preaanee 

of,  is  not  privileged,  92  D.  103. 
■UtementR  ef  third  person  to  attomaj,  88  R.  882. 
To  one  employed  to  draw  deed  are  not  privUsged.  TO 

D.  878.  — •— » 

To  whom  extends,  86  R.  682. 
Upon  what  based.  80  R.  631,  882. 
What  are,  07  D.  746;  83  D.  11& 
When  privUeged,  26  D.  420;  27  D.  881 
attomaj  has  interest,  80  R.  888; 


AUOTIONS. 

See  Statcti  or  Frauds,  IT. 

Agency  of  auctioneer,  00  D.  270. 

Agent  hss  no  general  authority  to  make, 


00  D. 


Agreement  to  dhninUh  bMdlngi  at^  f  IX  188L 

Agrsemenls  of  two  or  mors  to  imlU  tai  kidding,  88 IX 

766w 

AaoeUtlont  formed  to  bid  at,  when  lawfnl,88  IX  280 
Anotloneer  has  no  anti)orHgr  to  bind  an  adminlstratsr 
parsonally,  00  D.  264. 

toasent  for  both  parties,  00  D.  870. 

liabilltj  of,  for  selling  stolen  goods,  64  D.  80L 

porsonaUv  liable,  when,  64  R.  708,  780i 

powers  of ,  00  D.  264. 

■suing  goods  cannot  tot  up  title  against  Us  em- 
ployer, 88  D.  870. 
Bidden,  eombinatlonB  of,  when  unUwftal,  00  D.  w: 
Bidders,  refusing  to  pay,  remediea  against,  00  D.  2M 
Bids,  auctioneers  diaeretion  to  refuse,  90  D.  866. 
Bids  may  be  withdrawn  until  fall  of  the  hammer,  9t 

D.  866. 
Bids  of  ineompetenO  or  Irrssponslble  psrsoos,  00  D 

^y  bidders  and  puffers,  66  D.  004. 

OompstittoB  at^  dsvloss  and  eombinslioiis  to  stifle^  06 

Ddsgation  ef  aaotfoneer's  authority,  00  D.  806. 
Fraud  In,  as  a  ground  for  vacating,  00  D.  208. 
UabiUtj  where  goods  soU  subject  to  mortgags,  20  B. 

060. 
Memorandum  of,  authorilj  of  auctioneer  to  smke,  80 

D.  27L 

Mock  aoctiOB,  consplnMjto  dsfkwid  1^,  n  IX  8& 
Of  goods  of  one  person  when  ths  goods  of  anollisr  are 
1,081X2- 


advertised, 

Psrson  biddinr  bj  agrsemsnt  sbs^  bold  agalzMt  the 

owner,  88  D.  688L 
Price,  action  for,  may  bein  aaoM  of  MietioBeer,88  B. 


Price,  swner  maj  praserlbs  s  mfadaum,  80  D.  168. 
Puffers  and  fcmndnlent  bkidsrs,  ralss  for  saetading, 

00D.204. 
Pnffera,  employment  of,  illegal,  00  D. 
Representaaons  made  at  sms^  eonllJ 

advertisement  00  D.  904. 
Representations  of  aostkmesr,  vnndor  not  bound  by, 

00  D.  204. 
Rules  of  bidding,  anotloneer  maj  prBseribe,  00 IX  884 
Sutnte  of  frauds  appliea  to  sales  at,  U  D.  80& 
Statute  of  frauds;  memorandum  rs(|ulrsd,  and  how 

and  by  whom  to  be  signed,  18  D.  888  iOR 
Vacating,  causes  for,  00  D.  S88L 
Vendor,  acent  maj  Md  for,  80 IX  886. 
Vendor,  bidding  on  behalf  ef  » to  what  extent  prspar, 

00  D.  808. 
Vendor,  name  of,  must  be  dlscJossd,  or  anetlonaer  is 

personally  liable,  06 IX  208, 271. 
Vendor,  right  of,  to  fix  minfannm  price,  00  D.  804. 
Withdrawal  of  bid.  00>  206. 
Withdrawal  of  property,  00  D.  806. 
Without  reserve,  vendor  must  not  bid  at,  00  D.  807. 

AunifA  QuniiiA. 
Definition  of,  16  D.  006. 

Error  of  law  or  of  fact  no  ground  for,  16  D.  006L 
Has  the  Ineldento  of  suit  at  Uw,  with  Ita  issues,  trisl, 

and  Judgment,  16  D.  006. 
Intknt  nught  vacate  Judgment  1^,  16  D.  OOOL 
Lunatic  might  vacate  Judgment  nj,  16  D.  OOOL 
Object  of,  16  D.  006. 
Parties  to»  16  D.  006. 

Payment  pending  suit,  when  ground  for,  16  D.  OOOL 
Remedy  by  motion  has  superseded,  16  D.  006. 
To  what  court  directed.  15  D.  006. 
Writ  of,  has  generally  fsUen  Into  disuse,  16 IX  OHw 

AWNINQ. 
In  highways,  see  Munar  al  OoRPORATiom,  m,  & 

BAQQAOB. 
■as  OOMMOi  Carriirb,  II,  18l 

BAIL. 

Astof  law  whldi  will  release,  00  D.  217. 
Adndsslon  toy  after  Indictment  for  murder,  and  sW 
dance  which  may  be  received,  81  D.  87. 
beoauso  defendant  is  not  speeidily  broughoto  IriaL 
81D.  80. 

Jurj  dlsigfssi,  81 D,  80. 


INDEX  TO   NOTES. 


Bankrupted.    2\ 


_  ofmheiathofdafndaiil»SlI>.8ft. 
ipUal,  81  D.  87.  ^    ^ 

vntj  to  aeeund  of  uufdar  no*  of  the  flirt 
81  D.  87. 

I  o<  prtDdpal  which  wDl  release,  W  D.  ttOi 
,  of  prixu^  wta«n  rateMee,  W  a  m. 
Bo«LvfaoDmAjbetak«n.up,10^      _  ^  ,^     . 
Ooodhioii  of,  beoomiiic  impoeeible  1^  aoi  of  Ood,  of 

thelAw,  or  of  the  obUm,  99  D.  218. 
DettUi  of  iHinctpal,  after  lorfelturB  uid  before  Judf- 

meni,  90  0.216.  ^  ^^ 

Daeth  of  prindpel  relleTeo  eoretr,  99  P.  218.  ,^  ^  ^ 
Jndgment  agmSiist  prfndpal  coDolQaee,  when,  10  u.  98. 
L«biltty  of,  wta»  eoMntiel  to.  99  D.  228. 
Mtnellaneoas  taetenoee  of  releeee  of,  99  D.  222. 
Principid,  appearance  of,  at  sabeeqoent  tenn,  99  D. 
2Sl 
indictment  of.  for  different  crime,  whether  releaenB, 

90  D.  222. 
cervtoe  of,  to  amy,  whether  releesee  bafl,  99  D.  219. 
Qwehiiur  Indictment  releaeee.  99  D.  222. 
IWIeaae  bj  arreet  of  principal  on  another  chars;^  99 
D.  219, 290,  222. 
bj  diaagv  of  venue,  oontlnnanoe  of  cause  for  an- 
other term,  etc.,  99  D.  22L 
bf  sorrender  of  principal  to  anthorlties  of  another 
state,  90  0.  220.  _      ^ 

Bigbt  of,  to  enrrender  principal,  99  D.  218. 
iKiimi—  of  prineipel  as  an  ezcoae  for  his  non-appear> 

anttt.  90  D.  2ft. 
Sorely  on  bau'bond,  efleet  on,  of  Judgment  egalnrt 

principal,  8S  D.  882. 
Sarrenderof  principal,  99  D.  21J 
of  principal  by  one,  releases  aU,  99  l>.tlJL 
of  principal,  to  whom  may  be  made,  99  D.  2Ub 
▼ohmtanrearrender  of  nrindpal,  99  0.  219 
When  shoold  be  nfused,  81 0.  89. 
When  Tokl,  14  0.  lOS. 

BAILMSNTS. 
L    What  Ooranrnni. 

IL     lUeinB  AXD  UaBIUTIM  op  BAILOUb 

IIL    Bieim  AV»  LiABiLnm  or  Baili 


Bee  Amrnnma;  Line,  11, 2;  Nteuenon,  I,  T;  Plhmm; 
9rATvn  or  LiMiTATioxt,  III,  1,  a;  TaiiiOu;  Waei- 

■OUSHfBI. 

L    What  Oowtriuiia. 
ftdlee,  ftnder  of  loet  chattels  is  a.  18  0.  66k 
0etivenr  of  wheat  to  be  paid  for  In  flour.  84  0.  216. 
Peiivery  of  wheat  to  warehouse,  when  deemed  to  be 

Bale,  53  0.  436. 
Pvpoeit.  effect  of,  when  depositaiT  has  option  to 

return  seme  property  or  other  of  like  Talne,  69  0. 

630l 
Pifferenoe  between  bailuMnt  and  eale,  10  0.  400. 
Leaving  funds  with  another,  whether  loan  or  deposit, 

57  11.97.  .  .         ^ 

Whether  oontract  oonstitutse  bailment  or  sale,  71  0. 

n.      RlSBIB  An  LlAHUTIM  OV  RtlMBl. 

Bsnor,  action  hf  in  trespass,  18  0.  667. 

■ctioii  by  in  trover,  1  0.  687. 
Lurttny  by  bailor  from  bailee,  67  0.  278L 
Pled^pBd  note,  property  in,  84  0. 164. 
Proflte,  recovery  of  against  negilgeiit  repairs,  80  R. 

488.489. 
Redemption  of  pledge,  49  0.  788. 
Wlwn  must  disclose  value  of  parcel,  24  0. 164. 

IIL     BlOIRS  ASO  LlABILITni  o»  Baii 


Befine,  power  of,  to  sell,  68  0.  76& 

Harden  of  proof  in  accounting  for  Ices  of  goods,  24 

0.  162. 
Burden  of  proving  negllgenoe  of  bailee,  26  0.  698. 
0epaeit  of  rands  with  another,  demand,  aecesKity  of,  67 

R.  97. 
Bmbesslement  by,  98  0. 140-16L 
Oratnitous  balhnent,  liability  of  bailee,  26  0. 108;  97 

0.62. 
Laroeny  by  agister,  67  0.  281. 
by  baflee,  generally,  670.  280, 
by  drover,  67  0.  281. 
\j  borrower  or  hirer,  67  0.  28L 


Liability  when  goods  are  deetroyed  by  flre,  24  0.  156. 
when  goods  are  stolen,  24  0. 164. 
when  goods  are  taken  by  force  or  legal  process,  24 
0.  16& 
Liens  for  serrioee,  bailees  for  hire  have,  87  0.  622. 

of  bailee  for  service,  87  0.  522. 
May  sustain  action  of  trespass  for  chattels,  18  0.  543. 
May  sustain   action  of  trespass  for  chattels  against 

the  owner  when,  18  0.  650. 
May  sustain  action  of  trover  for  chattels,  1  0.  587. 
Misuser  cf  property  by,  Uability  for,  12  0.  619-622. 

of  property  by,  when  conversion,  12  0.  62L 
Negligent  injury  to  horse  let  on  Sunday,  16  B.  28b 
Trover,  by  pawnee  or  pledgee,  62  0.  67& 
Robbery,  loeing  goods  by,  74  0.  490. 
Sale  by  bailee  or  agent,  26  0.  616. 
lUlor's  liability  for  theft  from  customer^  elothes,  66 

R.  403,  494. 
Violating  contract  loses  right  to  possession,  74  0.  698 
Waiver  of  lien  by  refusal  to  deliver  property  or  by 

claiming  title  thereto,  6S  0.  418,  414. 
Warehouseman's  lien,  defined  and  diecussed,  42  0 

267—259 
Warehouseman,  when  acquires  property  in  grain,  68 
0.630. 

BALLOTS. 
Bee  Elbctioxs,  IIL 

BANKRUPTCY  AND  INSOLVBNOT. 
L    IinoLvnoT,WBAT  OoimiTOTn;  Fsadd  iv,  4M» 

OUBRALLT. 
IL     RlOBTS  OP  CRBDITOaa. 

IIL    LiBKB  OK  JuDOMBirrt,  How  Appictbb. 

lY.     PRBrBRKKCBB. 

y.    Abbiombb's  Rishtb  avd  Powna. 

YL     01BOHABOB. 

▼IL    Nbw  Promibb  to  Pat  Oiboharobs  0Mff. 
TIIL    Statb  AMD  Natiowal  Barkrupt  Act. 
Bee  OoRroRATioxB.  Ill,  8;  Frauduirrt  Oorvbtaxcrr, 

1, 1;  Nbootiablb  Ixbtritmrxts,  XI,  8;  Rbcbivbrr; 

Balm,  V,  8,  a;  Statutb  op  Lihitatioxb,  III,  4,* 

Borbttbhip,  IV,  4. 
Insolvent banlc,  notos  of,  see  Barks  arv  Baxkixo,IV,  4 

L    Ikbolvrxct,  What  CoxsnTUTSs;  Fra'/d  la,  ars 

Obxbrallt. 
Assignment  for  creditors,  act  of  bankruptcy,  when, 

28  0.213. 
Assignment  under  bankrupt  law,  its  effects  in  a  for> 

sign  country.  7  0.  601;  8  0.  507;  »}  D.  76S. 
Oomimssioner,  liability  for  committing  bankrupt.  26 

R.696. 
Contemplation  of  bankruptcy,  what  is,  28  0.  216L 
Effect  of  transfer  under,  by  operation  of  law,  8  0. 668. 

20  0.763. 
Effect  of  transfer  under,  on  goods  at  sea,  22  0.  768. 
Insolvency,  how  proved,  29  D.  386. 
Letters,  competency  to  show  fraudulent  intent,  68  K- 

103. 
Bolvenoy,  presumption  as  to  continuance,  50  R.  80L 

IL     RlOBTR  OP  Grboitors. 

Foreign  assignment,  effect  of,  against  creditors,  66  R. 

182-140. 
Insolvency    of    partnership,  authorizing  decree   d 

priority  of  firm  creditors.  43  D.  104. 
Sale,  rescinding  on  account  of  purchaser's  insolvency, 

48  0.009. 
Statute  of  limitations,  effect  of  bankrupt  law  on,  41 

0.448. 

III.      LiBXB  OR  JODOMRXTB,  HOW  APPRCTBn. 

Attachment,  dissolution  of,  by  bankruptcy.  89  0.  610. 
Bankruptcy  act,  liens  preserved  by,  43  D.  584. 
Qoods  of  bankrupt,  wiien  in  custody  ot  law  to  defeat 

attachtnont,  60  0.  182. 
Judgment  rendered  after  proceedings  in,  how  affected, 

46  R.  677-580. 
Right  to  stay,  where  bankruptey  declared  after  appeal, 

2R.  480. 

rV.      pRRPRRRNrBS. 

Fraudulent  preferences,  48  D.  660. 

Preference,  ri^ht  of  instil  vent  to  make,  41  0.  681. 

what  may  be  avoided,  41,  531. 

to  creditors,  in  voluntary  assignment,  81  0.  667. 


St   Baakruptojr. 


INDBX  TO  N0TX8L 


▼.   AHwvnri  BMn  in  Po 

AaigiMS,  ionlgii,  ondar  tMnkrap*  lawi  of  ottier 
tbUm,  88  D.  810. 
ristatt  and  datlaf  m  VQgmnIt  taMmiiea^  46  R.  180, 

100. 
riffht  to  aToid  tmuMUoii  of  tho  liMolTant,  70  D.  TSa 
Assignee's  li^rht  to  eue  elsewhere,  56  R.  180, 188-140. 
BanRTUpt  may  sell  exempt  property,  SO  R.  15a 
Goods  sold  oonditiooalljr,  whetner  peas  to  Assignee,  68 

Patent  rlgiit  passes  by  aastgnment  In,  40  R.  Ua-isf 
Rights  o(  assignee  in  a  foreign  oonntry,  8  D.  607. 
Beat  in  stook  exchange  whethOr  passss  to 

47  R.  444  44& 
Transfer  In  fnud,  snH  to  vacate,  06  D.  lOOw 
Tirover,  Ixj  assignas  in  bankmptey,  68  D.  0781 

▼L     DiSCRAKOI. 

Antaosdant  dehte  not  released  hj.  88  D.  868. 
Assignment  ban  diaebarge  In  bankraptej,  whan,  88  D. 

S.JL^^'Xllp. 

Cootraote  to  ba  gotwnad  fagr  place  of  perfomianoa»  98 
853. 
disohsrga  of,  by  state  insolTsnt  bwa,  98  D.  847-86& 
extinguished  by,  when,  18  D.  416. 
Does  not  afleotaontraflte  made  out  of  tba  state.  88  D. 

86a  ' 

Does  not  affect  non-resldenta,  28  D.  848-8Sa 
Effect  and  conchuirenees  of,  04  D.  848. 614;  07  D.  HO: 
63D.  8& 
of  dischargs  in  a  forslgn  eountrv,  8  D.  418w 
mk  arsditors  omitted  from  schedule,  04  Dl  OUL 
on  non-residente,  64  D.  728;  78  D.  766. 
on  party  who  has  removed,  88  D.  85L 
fiduciary  capad^,  debt  orsated  by  defalcation.  SO  R. 
7^786. 
capadtj.  meaning  of ,  80  R.  788-79& 
Fiduciary  debt,    approprlaSloa    of    forslgii   dnft. 
whether,  84  R.  888.  ^  ' 

debto  created  hj  defalcation  of  esaeutor  or  admin- 
istrator, 77  IX  884. 
created  by  oonTersion  of  seouritfes.  77  D.  880. 
Judgment  does  not  change  character  of,  77  D.  887. 
of  attorney  or  agent,  77  D.  880;  80  R.  728. 788. 
of  Unker,  77  D.  SSa  ^ 

of  factor  to  principal,  77  D.  886;  88  R.  046-047:  88 

R.886-28&  • 

of  husband  as  trustee  of  his  wife,  77  D.  884. 
of  surety.  77  D.  88A 
of  tax  collector,  77  D.  884. 
what  are  within  meaning  of  atatatea  raganllog,  77 

U.  Stt4*oo#. 

Foreign,  effect  of,  08  D.  011-018. 

Foreign,  valid  whore  made  is  valid  eitowhen^  08  O. 

Oil. 
Fraud  upon  bankrupt  act,  what  la,  98  Dl  tl8» 
Imfteachment  of,  83  D.  780. 
Judgment  after,  when  binding,  58  D.  880. 
discharge  from,  how  available,  68  D.  886. 
on  debt  not  provable,  68  D.  800. 
rendered  after  petition  filed  and  before  disduuge,  68 
D.  280-OOL 
Merchants,  definition  of ,  68  R.  702. 
Ifercfaante  who  are  within  insolvent  law,  68  R.  701, 

702. 
Must  be  procured  by  strict  coroplfanoe,  88  D.  819. 
Of  another  state,  effect  of  discharge  under.  8  D.  416: 

4  D.  74;  7  D.  601;  12  D.  141. 
Of  aamired,  effect  on  the  contract  of  hisaranco.  98  D. 

168. 
Operative  out  of  the  state,  7  D.  110. 
Redtal  In  as  evidence  of  jurisdiction.  04  D.  614 
Surrender  of  estate  is  essential,  28  D.  218. 
Tsrritorial  effect  of,  28  D.  84S. 
Under  state  law,  effect  of,  23  D.  218;  77  D.  SIL 
When  Inoperative  beyond  state,  48  D.  464. 
MThen  no  defense  to  action  for  breach  of  warranty.  62 

D.  041.  ' 

When  no  defenae  to  suit  by  sursty,  62  D.  Oil. 
When  not  a  bar  to  an  action,  02  5.  018^ 
When  valid  out  of  the  state,  4  D.  74. 

VIL    Kaw  pROMiaa  to  Pat  Discharobd  Dibt. 

Bankruptcy,  promise  to  pay,  made  after  dlsohane  In. 
87  O.  872;  07  R.  600;  88  R.  704. 


Nmt  piwnJsa  to  p^  debt  dlidiaigad  Igr  bankrapt 
law,  27  D.  287. 
how  all^gad*  97  D.  980. 
nnisl  be  sued  on,  90  D.  617. 
to  paj  d»bt  barred  bj,  48  D.  OOL 
to  pay  debt  diaohaigad.  68  D.  782. 
Promlea  after  petition  to  pay  debt,  «BM  af,  4SR. 
Oi^  01. 

YUL    flffin  ixB  NanojiAL  BARKaurr  Aoi: 

Effect  on  state  lawa  of  paassge  of  aot  of  baokraptcv 

by  nrniflfcias,  28  D.  858. 
Fsdersl  law,  effect  on  state's  Jurisdiction,  17  R.  20r. 
Power  of  oongrsss  over  subject,  not  exdusive.  28  D. 

847      848.  •        -•  t   mm,  m,. 

Of  State  Isglslators  over  subject,  28  D.  847,  840. 
af  the  states  to  enaot  laws  reganling,  7  l>.  601:  21 

D.  347,  860, 866. 
Bepea.  of  state  hisolvant  law,  hj  passage  of  aot  of 

eongress,  28  D.  867. 
Statute  of  Ihnltatioas,  baakruptoj,  how  affects,  41  Dl 

447. 
SuspenstoB  of,  bj  paaaage  of  aot  of  oongreas,  28  D. 

868. 
Suspension  of,  by  psssags  of  act  by  mnijTma,  does  not 

afleet  pandinsr  proceedings,  23  D.  364. 
United  States  bankrupt  act,  effect  of,  on  state  insolvent 

hkws,  41 IX  447.  ^ 

BANKS  AND  BANKINa. 

L     FOWBRt,  lilABILinW    An    DpTIW    QUSRALbT; 

Hbrriji  or  Natioral  Barks. 
IL    Drpositb  ix;  Satirob  Barrr. 

LIL     CilBCRS. 

1.  Natun  mnd  Effect  OeMroXly. 

R  Fr^untWkMU  mnd  NoHm  9/  Diih&nmF, 

8.  Raised,  A  lured  or  StoUnCksck9, 
4.  Certi/ic<U%on  qf. 

IT.    Barr  Notbs  aro  Uilu. 

1.  ValidUy,   NegotiabaUy  and  Effe^  Osf». 
erally:  Eights  q/ Holder. 

9.  Aetioyis  and  Defenses  to, 

8.  Lost,  Destroyed  or  Stolen  Eotts  emd  BQU. 
4.  Notes  qf  Inmdvont  Bank,  mnd  CouaUor/eit 

Notes, 
6.  CoUectt^ns  6y  Banks* 
y.    Bark  Orpiciaa  ard  AeBRva,  Powaaa  s/n  Lia- 

RILITISB. 

YL    Bark  ComuBBioxBRB,  JuRisDicnoR  abv   Pow- 
BRB  or. 

Bee  OBRTinoATH  or  DBPoarr;  Oorporatiobb,  IIL  I.  ft 
Notabim;  8BTK>pr,  I;  Uba«& 

Bank  notea,  aea  Patmbrt.  1, 9,  S. 

Checks,  see  Patvrrt,  I,  2,  8. 
Checks,  ffifu  of,  see  Oiptb,  IV,  VL 
Gifte  of  bank  book  or  depodt,  see  OirrsL 

L    Powbbb,  Liabilitim  ard  Donaa  GBRBBAiArx 
Hbrbir  or  Natioral  Barkb. 

Bank  may  asdgn  for  benefit  of  creditors,  10  D.  420. 
Capital,  exemption  from  taxation,  oovars  what,  89  R. 
531. 
hicludes  all  ite  property,  82  R.  68L 
Customs  of,  what  valid,  60  D.  07-08. 
Discount  and  purobsse,  distinction  between,  SO  R.  881^ 
363. 
definition  of,  86  R.  860. 
meaning  of,  80  R.  361-8681 
National,  federal  act  regulating  taxing,  effect  of.  22R. 

430-482. 
National,  liability  for  dapoaH  for  aafe  keeping.  27  R 
028. 
power  to  buy  notes,  98  R.  688. 
subject  to  usury  laws  of  stato,  10  R.  702. 
taking  greater  interest  than  allowed  state  bank.  10 

R.  768,  760.  • 

taking  unlawful  intereat  woitB  no  fotfdtora.  10  L 
700. 
National  bank  stock,  where  taxable,  60  D.  680. 
National  banks,  when  not  liable  for  special  denodtft 

0  D.  183.  "^ 

PoHor  to  purchase  negotiable  paper,  80  R. 
Reodver  of  bank,  18  D.  488. 


INDiaX  TO  NOTB& 


■^B 


;iO]>. 


■tiMiTHlw  «f  ftu^a  at  «1  IX  Sir. 

Ci^«  of  taaki^  «^  thiir  «flMl»  gwMnUf ,  W  a  V- 

99;  8B  D.  tsa. 
Uwy,  kuk  diMowk  and  «ulMiiff^  M  a  184. 

AfV^ytaf  to  deniaad  «gBSiia(  depodtor.  tS  B.  60-61 

between  depoeiloni  41  O.  867. 
%  pnoed*  mUob  for  aionej  de- 
poiited,  80  D.  6U. 
GteeieqaijediB  pajtuv  depoilti  to  itnuigeri,  47  D. 

IH  n& 
OntiMt  beiweM  bMik  eiid  depoeitor,  41  B.  168, 108. 
teptMbbj  agentt  rich*  of  hie  priMip«l  to  pofme,  7 


tepuA,  xeneni,  beeomee  propertj  of  benk,  18 IX  418. 
feiiml,  dfllned,  19  D.  418. 
noerml,  doee  not  ercete  a  troet,  18  D.  418. 
IMwel,  ffttobltelwe  reletion  ol  debtor  ead  tredilor, 
19  D.  41& 

tai  wiMt  repeyable,  19  a  4tL 
prerompttoB,  In  fever  ol,  18  a  41IL 
■■■■I.  ifadifc  Hi  beiiktoaae,l»a4ia 
b  eRvtega  buiki,  18  D.  424-488. 
^ndaCdeOned,  19  a  418,  488. 
ip«da],  liabiMtor  of  bank  for,  8  a  188. 
■padal,  renuOiia  piopenj  of  eostomer.  18  a  tfC 
whm  fanerml  and  wbea  fpedal,  19  a  418b 
l^wiltor  In  ogidbmgj  baoka  haa  no  renedj  In  eonitv, 

I8a4».  ^ 

hoUar  of  obeek  of,  wbetker  omj  ioe,  18  a  48L 
kacredhor  mmfy,  78  a  »& 
k  cfedltar  of  tba  bank,  19  D.  480. 
muBdj  of,  for  raf aslnff  to  vj  eheek,  10  a  dtt 
nraady  of,  deomixl  moit  precede  aoi^  19  a  dSlk 
tmatdj  of,  demand  nnueoeaaaiy.  18  D.  488k 
mmbij  of,  ieby  action  at  kkv,  19  O.  480. 
Mt^off  acminat  and  in  favor  of,  19  O.  4801 
«iifeale  of  UmltatiooeM  bar  to  daim  of,  19  a  4881 
Daiytoapplydopoaitto  nete^SOaOL 
For  another,  vben  a  tnMt»  SI  R.  46S-466. 
Gaoaial  depoait  become  uruperlJ  of,  67  D.  480ii 
h  Odadary   eapadty,  baaik   eharged   with  noUoe, 

when,  48  a  IOOl 
laaoivont   atockhoklar  eannol  aet^off  ohda  agahiat 
«i|iald  aaaoMment,  88  VL  888,  884 

Iid41i^  for  opeeial  depoaltof  bonda,  88  a  688-6M. 

Uea  of  banker,  88  a  174. 

Lmo  of  banker,  agnlnet  depodt  made  ki  tniat»  48  R 

148. 

or  BMMiaj  bf  tnnd  nanr  be  radalned  bj  the  owner.  88 

aaiL 

Phai^book  of,  efllMlef  be]andi«,81  a  788i 

hvment  to  one  preeentlny  book  with  foned  ofder. 

47  a  174, 178. 
nedge  of  bank  book,  48  a  781 
HehtiOQ  enatod  by,  88  a  60. 
lUbUon  of,  to  daneaitoffa,  86  a  888,  S88l 
kisbt  to  apjply  depoeit  to  depoeitor'a  noto,  88  a  SI,  68. 
baving*  baaka,  defined.  19  a  484,  486. 
depodta,  bow  afltetod  bj  apeeial  agreement,  18  D. 

depoaita  in,  are  moneys  in  banda  of  troateee  to  be 
hnnad  oai,  16  D.  486^ 

•qo'ity  povera  to  eompei  e<|aal  diatrlbution,  18  D. 
429. 

nUtioa  between  bank  and  depoeltor,  19  a  484 

rigbto  and  ramediea  of  deposltore  In,  19  D.  484-481 
BaiaedimtkMi  of  funda  of  aavfnga  bank,  41  D.  867. 
mutate  of  HmitaUooa  on  depuilt  In,  80  D.  611 
Tvwa,  genena  deiMaU  la  not  held  aa  a,  19  a  411 
Tniaiaa^  depoelto  bf,  fai  banka.  40  D.  611 

nL    Cbiou. 

L  Saimn  mid  Rfuii,  OmitrwO^. 
A««leBen,«ia4ai 

liMka  dMifing  to  dntwee  la  appropriatkm  to  holder, 
til 

pMcfc  and  draft.  dIatineClon  between.  86  a  084.  085. 
MIeienoe  between,  and  bin  of  eiehangv,  86  a  80;  46 
1  181  lU;  04  a  0|4» 


F6r  mora  money  than  dmwer  has,  01  a  481 
Holder  of,  obligation  of  bank  la  not  to«  but  to  drai 

90  a  181 
Holder,  rifrbt  of,  agnlnat  bank  not  paying,  9  a  9;  18 

a  752;  22  a  186;  28  a  51;  85  a  28S,  889;  46  K. 

856-857;  54  a  781;  66  a  8V3;  06  D.  132.  138.  157. 
How  far  an  aaeigiiment  of  fund,  26  a  684. 685;  9  a  9; 

68  a  252;  61  D.  863;  89  a  442;  90  D.  81%  80  O. 

182,184. 
lanotbUl  of  exchangn,  46  a  181 181 
Is  not  oadi  payment,  54  a  78L 
Nature  of,  M  a  781,  781 
Paorment  ^,  64  a  781,  788;  84  D.  881 
Usage  of  bank,  aa  to  eertUled  obecka,  60  a  81 

that  president  mav  sign  cheek.  60  D.  07. 
Without  dolkr  mark  or  alien,  64  D.  81 

1  iVsisnfmenf  and  HoHm  of  Dishonor, 

Are  governed  by  the  mlea  applioable  to  bills  of  e>- 

ekaoga*  68  D.  601 
auik,Ua&Uity  torfaUnre  to  notify  indorsar.  88  a 

881 
Defa^ln  pwaanflng,  itoppinf  peymeni,  88  a  801 

DOigenoe  neeeamry  to  diaige  Indoraer  of,  88  D.  680. 

Holder  of  nnaooepted,  cannot  reooviv  of  dnwee,  67 
a  461 

Paynble  on  demand,  wImb  mart  be  praaented,  88  a 
680. 

Preeentment  of,  to  chaiva  indor        CSD.  601 

Proteat  of  cheoka,  bank-bills  an  d  certiflcatea  of  de- 
poeit, 48  a  810. 

Usage  of  bank  to  present  check  before  due^  68  a  01 

Want  of  diUgenoa  in  prsaenting,  when  no  defeoae,  71 

am 

1  JtelMd^iltterederaisfsitCAMkiL 

Altered  or  raised,  80  a  623;  88  a  131 

Bank  la  bound  to  know  depoeitor'a  dnatnre,  80  D 

619;  64  a  081;  00  a  667. 
Bank  must  ascertain  that  pereon  preaenting  eheek  fc 

entitled  to  reoeive  payment,  80  D.  580. 
Bank  paying  foivsd  check  must  bear  the  Iom,  89  D 

619;  64  a  681;  06  D.  567. 
JtaM/ds  hoMer  reoeivlng  payment  of^oannot  be  mm 

palled  to  repay,  89  a  621. 
Diaoovering  ana  gtviog  notice  of,  80  D.  681 
Drawn  by  confidential  clerk,  89  D.  f>20. 
Draft,  reooveiyof  money  paid  on,  72  D.  81 
Forged  check,  effect  of,  and  right  of  bonaJUU  holder 

10  D.  619,  621. 
Forged  Indorsements,  bank  must  not  reoogniae,  89  D 

680. 
Holder  of ,  monfy  paid  tOk  when  cannot  bereoovered 

89  a  521. 
Ind<»sement.  payment  on,  61  D.  781 
Larceny  of  checks,  67  D.  871 
Liability  of  customer  upon  altered  or  forged  diecks, 

89  a  59U. 
Llabilltv  on  forged  or  stolen  certiflod  check,  80  D.  628; 

14  a  8^,  288;  26  a  96, 07;  42  K,  808-81L 
Neglect  in  not  discovering,  89  D.  525. 
Payer  of,  Iofos  the  money,  89  D.  619. 
Baised  or  altered  checks,  liability  for  paying,  89  D. 

688k 
RatUcation  of,  88  D.  686. 
Whether  bank  Is  liable  for  certifying,  89  D.  681 
Whether  bank  may  recover  money  paid  on  forged 

oheok,a9D.  621. 

1  CerHfleaUoni^f. 

Oertlflcato  that  noto  payable  at  bank  Is  good,  23  a  61 
Certiflctttion  of  check  by.  09  D.  091;  82  D.  831 
Cert^ned  check  binds  bank  to  the  holder,  88  D.  441 

eurreutf  ng  mistake  In,  80  D.  441 

does  not  release  drawer,  26  a  121 

estoppel  from.  88  a  819. 

form  of  certifying.  80  D.  441 

Karantees  praaenoe  of  funds,  88  a  8f» 
bility  of  drawer,  89  D.  441 
what  admits.  89  D.  441 
who  may  certify,  89  D.  444. 
Liability  for  unauthorized  certification  of  check,  00  Di 

691. 
Beeovery  of  payment  on  oertiflcation  of  ralaed  check. 
17  a  814. 


IKDEX  TO  NOTSa. 


Batterdjr. 


An  not  bills  of  credit,  62  D.  4bL 

Are  not  money,  6S  D.  448. 

Current,  defined,  6S  D.  464. 

Dftte  of,  62  D.  466. 

Defined,  62  D.  447. 

Distinction  betwem,  and  promitMNT  nolt,  6t  O. 

448. 
Execution,  eeidng  bank  bill*  on,  62  D.  46S. 
Finder  of»  and  hia  riflfhts,  62  D.  464. 
For  what  purpoees  treated  aa  mon^,  62  D.  448k 
Holder  of,  and  hia  rights,  62  D.  449. 
Negotiability  of  note  payable  in,  62  D.  464. 
Officer  cannot  reoeive  aa  money,  62  D.  449. 
Origin  of,  62  D.  447. 
Pkyable  at  a  f  atore  day,  62  D.  448. 
Fmyment  may  be  paid  in,  to  bank  whieh  laraed,  68  D. 

460. 
Payment  of  bills  of,  may  be  demanded  as  an  aggre- 

gate  sum,  84  D.  65. 
PioaseK<<ion  of,  is  prima  fiui§  sridaBoe  of  tittau  81  D. 

4491. 
Post  notes,  62  D.  466. 
Right  to  issue,  62  D.  448. 
Set-off  in  bank  bills,  68  D.  4Sa 
To  whom  payable,  62  D.  448. 
Wananty  of  tltie  or  value,  62  D.  458. 

%  Aetiont  and  D^0nt»a  ttk 
Action  on,  before  demand,  62  D.  46& 
Actions,  preeentment  uf,  tor  payment,  68  D.  408^ 

protest  of,  62  D.  458. 
Bank  note,  presentment  of  for  payment,  68  D.  468. 
Protest  or  bank  bills,  checks,  and  certificates,  48  D. 
453. 

8b  LMt,  Dettroyed  or  StoUn  ^cUt  amd  BiUi. 
Destruction  of,  62  D.  450. 
lAToeny  of  liank  notes,  67  D.  278b 
Loss  of,  62  D.  450. 
Lous  of  part  of.  62  D.  450. 
Stolen  bank  bills,  describing  In  an  tadlotment,  68  D. 

447. 

4.  NoUi  of  /fisofvsfif  Ainte  And  Coimtei/sit  UTotos. 

Counterfeit,  payment  in,  62  D.  46L 
Inaolvency  oi  issuing  bauk,  what  is,  62  D.  461. 
Insolvent  bank,  notes  of,  given  in  payment,  ncovory 
on,  87  D.  449. 

6w  Collsofioiit  6y  £anl». 

Acceptance,  duty  of.  to  present  paper  for,  84  D.  810. 
Agency  of,  for  eoUection,  how  oonstituted,  84   D. 

807. 
Collection  by,  no  lien  against,  for  payment,  84  D.  818. 
deifree  for  accountability  for,  84  D.  807. 
indoreement  for,  and  its  effect,  84  D.  807. 
taking  bills  for.  84  D.  S07. 
CoUecUng  bank's  liabUity  for  negllfsnoe,  84  D.  807-800i 
Correspondenta,  liabUity  for,  84  D.  814;  86  B.  266; 

86  &  695,  080. 
Damages,  measure  of,  in  actions  i^lnst.  84  D.  817. 
Demand  for  payment,  duty  of,  to  make.  84  D.  810. 
Dishonor,  duty  to  give  notice  of,  84  D.  811. 
Dishonor,  to  whom  notice  of  must  be  given,  84  D. 

811. 
Duty  of,  to  charge  parties  by  demand  and  notice,  84 

D.  809. 
Duty  of,  with  respect  to  bills  Indorsed  for  collection, 

84  D  SOS. 
Holders  right  against  agent  bank,  86  R.  296,  290. 
How  far  liable  for  aets  of  notary  employed  by  It,  88 

D.  624. 
Instructions,  liability  for  disregarding,  84  D.  800. 
Liability  of,  for  moneys  ooUected,  84  D.  818. 
for  neglect  of  itsnotaiy  or  eorreqx>ndent,  84  D.  818; 

41  R.  114-118. 
•n  paper  indorsed  for  collection,  84  D.  808. 
on  paper  transmitted  to  another  bank,  84  D.  814. 
Malciug  note  payable  at.  84  D.  806. 
Negligence,  liability  for,  84  D.  809. 
N«igltgence  of  its  noUry  or  oorrespondont,  84  D.  818. 
Notary,  liabiUty  for,  84  D.  818.  ■ 


NblHy,  HookkoMv  In  bMk  eannot  protest  for,  48 IX 

117. 

Notfoe  of  lU^onor,  bank,  how  nmat  give,  88  D.  aa 
nyment^  doty  of  oolleotiqg  agent  to  <<«*»tnii.  84  Di. 
810. 

In  what  mav  receive,  84  D.  81S;  87  R.  78& 

made  by  mistake,  84  D.  817. 
Reeeiving  note  for  oollecyon,  llabOltj  ol.  88  D.  S8l 
Servants,  liabiUty  for,  84  D.  818. 
Sub«gent  of,  liable  to  principal,  84  D.  81& 
Suit,  not  required  to  bring.  84  D.  812. 
Usage  of,  84  D.  800. 

Ussges  of  banks  as  to  demand  and  notice.  60  R.  97: 
7R.  49S. 

▼.    Ramk  Omcnu  Ain>  Aomm,  Pownas  axn  Ua- 

nunia. 
Au^rlty  of  deiks  or  bookkeepera  of ,  88  D.  888. 
Cadder.  acts  of,  in  excess  of  authority,  77  D.  7B9:  IS 
R.  76, 76. 

•oOon  on  note  payable  to,  88  D.  884;  42  a  878, 
879l 

•dfflisslons  and  dedantions  of,  77  D.  788:  12  R. 

76,  7fti 
daties  of.  77  D.  768. 
frauds  of,  Uabllity  for.  12  R.  76,  78u 
has  no  authority  to  take  properly  for  Mf e  keeping, 

Is  chief  executive  oflScer,  77  D.  769. 

m^  bind  bank,  by  what  acts,  12  R.  78L 

note  payable  to,  84  D.  879;  42  D.  879. 

notice  to,  86  D.  108;  77  D.  868. 

leoslving  securities  as  spedal  deposit,   whether 

binds,  19  R.  192. 
suits,  authority  over,  77  D.  788. 
Cashier,  power  of,  to  aooept  bills,  77  D.  788. 
to  bind  bank  by  his  Judgment  rsspecting  eennine> 

neas  of  signature,  77  D.  760. 
to  certify  checks,  77  D.  760. 
to  compromise  daims,  77  D.  702. 
to  deal  with  bank  property,  77  D.  76L 
to  draw  checks,  77  D.  700. 
to  guarantee  bills,  77  D.  702. 
to  indorse  negotiable  paper,  42  D.  879;  77  D.  1<6L 
to  reodve  deposits,  77  D.  790. 
to  sue  on  note,  36  D.  112. 
to  transfer  bank  stock,  77  D.  782. 
to  transfer  non-negutiable  paper,  77  D.  788. 
Certificate  that  note  payable  at  bank  is  good,  88  R.  68. 
Director,  notice  to,  whether  binds,  89  li.  826,  828. 
notice  to  directors  as  a  body  or  to  individual  dixvct- 

ors,  46  D.  196, 196.    ' 
of  savings  bank  will  not  to  be  superseded  at  his 

request,  41  D.  857. 
Notice  to  olBcera  or  agents,  as  notice  to  corporation. 

86  D.  188-200. 
OflBcers,  authority  generally,  12  R.  76. 
binding  effect  of  acts,  generally,  12  R.  76. 
frauds  of,  bank  when  liable,  12  R.  75,  76. 
liable  for  acts  and  representations  of,  when.  89  R. 

760-762. 

President,  aotion  against  fornegligeooe.  whether  ear- 
vives,  63  R.  639. 
notice  to  president,  as  notice  to  corporaUon,  86  D. 

osage  of  Ixanks  that  president  may  sign  checks,  60 
D.  97. 
Tdler,  aeU  oatdde  authority,  when  bind,  18  ft,  71, 
7& 
powers  of,  77  D.  760. 
powers  of  cashier  over,  77  D.  780. 

▼L      BAHK  COMIIIBSIONBRS,  JUEISDICTIOV  A»  POW- 

■u  op. 

Banks,  eommisdonen  to  examine  may  be  appointed. 
82  D.  800.  *         Kt^    «»• 

BASTARDY. 

See  Statotib,  YI,  4;  Soocnsiox  WrrKvan,  VIL 

AiBliation,  bastardy  acts,  complaint  under,  sufllcienGV 
of,  66  D.  214.  ^ 

bantardy  acts,  who  may  be  chargeable  under.  66  D. 
218.^ 

bastanly  acts,  who  m^  ccnnplain   andsr,  68  D 
218. 


IKDBX  TO  KOTBS.     Bosia  Hd*  Por^hMerii    tf 


Afflllatlaii  dflflned,  86  D.  flO;  62  D.  tfOi 
dndam  by  Justice  of  peace,  efled  of  ,  M  ft  ber,  S6 

eridenee  in  proceedinfe  tor,  M  D.  n& 

eTidenoe  in    proeeedugs  for,  mlKcUaneoos  que*- 

tiona.  M  D.  S20. 
•TideDoe  in  prooeedingi  for,  or  onder  besterdjr  itole, 

66  D.  S16-230. 
•ridence  in  proceeding!  for,  prepoaderuice,  69  O. 

218. 
iTidenoe  of  general  diMfactor  of  compUdnanl,  66  D. 

218. 
erideooe  of  Iniercoaree  of  oompUinant  with  other 

men,  60  D.  217. 
ertdeoce  of  reaamblance  oi  child  to  defendant^  66  D. 

21& 
endanoe  of  mmor  or  repotatioD  ■•  to  patamiiy,  66 

Du21& 
evidence  of  ■tatamente  to  corroborate  or  impeaob, 

6«  D.  219. 
aoiintenanee  of  child,  amount  aHowed,  66  D.  t2L 
preeamption  that  child  bom  in  wedlock  is  legitl- 

UMta,  66  D.  211. 
proeeedinga  in,  an  atatntory,  66  D.  210. 
proeeadlnga  in,  on  death  of  diDd,  66  D.  22L 
proeeedinga  in,  on  death  of  ctmipiainant  or  defend- 
ant, 66  D.  220. 
proeeedinga  in,  on  maniage  of  oomplainani,  66  D. 


proceedings,  right  to  eomoromiae,  66  D.  222. 
rebutting  preaumptlon  tnat  diild  ia  ^giUmato^  16 

D.  211. 
aucntorr  prooeedinga  for,  66  D.  212. 
witueaa  In  proceedings  for,  compdeiM^  of  defend> 

ant.  66  D.  216. 
witneas  in  proceedings  for,  competency  of 
66D.  21& 
Bastards,  adoption  of,  t^  potatire  father,  66 IX 
eommon-law  treatment  of,  66  D.  268. 
conflict  of  laws  reapecting,  66  D.  261. 
eoatody  of,  wtio  entitled  to,  60  D.  268. 
lather,  agreement  of,  to  support,  66  D.  260l 
father  of,  whether  bound  to  support,  66  D. 
haheoB  corpUM,  for  nueDceaion  m,  66  D.  268. 
inheritance  by  brotnera  and  sistera  of,  66  D.  204. 
hiherit&noe,  mlaceUaneous  queationa  oooceming,  66 

D.  266. 
inheriunoe.  right  of,  from  or  thnmgh,  66  D.  261 
Inheritanoe.  rigbts  of,  66  D.  261,  26S. 
kgitamizing  by  marriage  of  parents,  66  D.  26L 
maintenance  of,  who  bound  for,  66  D.  250. 
mother,  right  of  inheritance  through,  56  D.  iOL 
righta  of,  at  common  law,  66  D.  268. 
rights  of,  by  inheritanoe,  66  D.  261-264 
BMtaidy  acta,  amount  allowed  to  maintain  oUld,  16 
D.  221. 
complaint  under,  sulBdenigr  of.  66  D.  214. 
oompromJse  of  proceedii^  under,  66  D.  222. 
evideoce  in  proceedings  under,  66  D.  216-220. 
proceedings  under  are  civil,  not  criminal,  16  IX 

210. 
proceedings  under,  place  where  may  bt  broughl, 

66  D.  216. 
who  may  be  dnurgeablc  under,  66  D.  tl& 
who  may  complain  under,  66  D.  218. 
Conspiracy  to  charge  one  with  being  father  of  a  bao- 

urd,  61  D.  89. 
Commenting  on  child*t  features,  88  K.  644. 
Competency  and  sofRcienqr  of  erideuoe  in  bastardy 

proceedings,  66  D.  216-220. 
Contract  to  support  illegitinaate  children,  8  R.  140;  84 

R.  648. 
Contract  to  boaid  bastard  and  mother,  whan  fotd,  8 

R.140. 
Dumidle  of,  60  D.  118. 

Evidence  as  to  child's  hair  or  eyes,  64  B.  602,  606. 
Evidence  to  nrove  illegitimacy,  66  D.  211,  212. 


Older  for  BuUntenaoce,  enforcement  after  motherli 

marriage,  64  K.  828. 
Paternity,  degree  of  evidence  required,  48  R.  676. 
Proof  of  bastardy,  06  D.  627. 

Prssnmption  of  legitimacy  of  child,  whan  conclusive, 
88  D.  196. 
of  legitimacy,  66  D.  211,  460. 
of  legitimacy,  how  rebutted,  60  D.  006. 
of  legitimacy,  rebntting,  56  D.  211. 
Marriage  during  continuance  of  prior  marriaga,  staii 

utee  legitimhdng  Issue,  46  D.  132. 
Unborn  bastaid,  not  deemed  in  mm,  48  ^.  476. 

BBNBFIGIABIB8. 
8sa  BnnpiT  Boainn:  Imbpsamcb,  1, 2;  Tausts  ait 

TacsTtn. 

BBNBFIT  SOOIBTIB8. 
See  BoiLDixe  Am>  Loah  A^sooiatioxs;    PaiTibsan 

COMMUSICATIOMi;  UllHOOEroaATU  AaSOCIATlOMS. 

Bstuming  dues  if  ''satlsfled"  as  to  cause  of  with- 
drawal, 64  R.  712. 
Satlafaction  of  directors,  bsfors  withdrawing,  88  R. 


arsons,  erldenoe  of,  in 


{Exhibiting  cnild  on  question  of  parentage,  40  B»  191. 
lUidt  intercourse  with  other  persons,  eilot 

boftlardy  proceedings,  66  D.  217. 
Marriage  of  parents,  bastard  legltin«ised  by,  66  D.  261. 
Mlaoegenation,  snboequent  marriage  elsewhere  will 

not  legitimise  children,  66  B.  607-610. 
ObUgation  of  father  to  support,  84  R.  648. 


BBQUESTS. 
Bee  Wills. 

BIDS, 
■ee  Aocnora. 

BIGAMY. 
Bee  CaiMiVAL  Law,  VI,  OL 

BILLS  AND  NOTES. 
BsoNmoiiails  IxsTauMunife 

^  BILLS  OP  CRBDIT. 
Bee  CoxsTiTPTioRAL  Law,  II,  & 

BILLS  OF  EXCEPTIONS. 
Bss  Plbadiros  ako  Practicb,  XIII,  8b 

BILLS  OF  BXCHANGB. 
Bee  Nmotiablb  iKSTRuiiBinv. 

BILLS  OF  LADINQ. 
Bee  CoMMOK  CAaaiias,  1, 6. 

BILLS  OF  PBAGB. 
See  Eqditt,  11,  4. 
DeOned,  60  D.  449. 
Piaenssion  of,  82  D.  606;  60  D.  448, 468. 

BILLS  OF  BE  VIE  \^. 
Bos  C  SRTioaARi;  Equity,  II,  lOi 

BLANKS. 

Bee  Dbsos,  II,  1. 

Fining,  see  Kmotiablb  IvnrsuuiirTB,  ZY,  8. 
In  bonds,  see  Bonds,  1, 1,  III. 
In  negotiable  instrumeuts,  see  Nbsotiabls  ImmV' 
Hsvn,  U,  2. 

BLASTING. 

Injury  by,  liable  without  negligence,  28  R.  108. 
Bailfoad,  liability  for,  10  R.  872. 

BOARD  OF  HEALTH. 

Power  to  declare  slaughter-house  a  nuisance,  28  R.  21L 
Power  to  enact  sanitary  ordinancea,  28  R.  212. 

BODIES. 

Bee  CsMSTmiis. 

BONA-FIDB  PUBCHASBBS. 

L    Who  are  ako  Wro  arm  Not. 
IL    Title  and  Riobtb  op. 

Bos  Aasiosunrr  op  Comtraotb;  Bonds,  I,  8;  11,  1; 

NlOOTIABLR  ISSTRUMENTS,  XY;  PaBTNBRSHIP,  VIj 

Bales,  V,  7. 

I.    Who  are  and  Who  are  Not. 

Antnmt  to  be  paid  to  sntitle  one  to  protection  sa,  84 
D.  401,  40S. 


yktoyiwrebMiWb    IKBBX  TO  NOIsa 


Vortilnljlt  ootiiidaiitkMi,  om  iribo  takMlo 

pneadMl  dabL  79  D.  42L 
anaUM  of  flMte  id*  jwiwihix*  mj  bt  a,  17  D.  m 
HoUUr  ondtf  dMd  of  all  gnalor"!  itglit,  tttto,  ud 

InUtirt,  M  D.  IflL 
Holdor  ondar  qultolAim  docd,  16  D.  IM. 
In  pojrnMnl  of  pro-esdotlng  dobt,  tt  D.  StL 
la  ona  wlio  n^  bafora  noUca,  17  D.  167. 
Moat  ba  of  laial  UUa  to  obutai  ux^tocdon,  01  D.  in. 
Kagotfabia  inatnimaiitk  bona  Jme  boldar  of,  wbo  la, 

and  rlgbta  of,  81 D.  6»:  88  D.  665;  88  D.  S14;  40 

D.  406;  44  D.  008,  000;  47  a  188. 
Votioe  to  daatroj  claim  of,  86  D.  08. 
Notioe  to.  impUad  from  poaaowton,  08  D.  68L 
Of  aquitaMa  Utla  la  navar  daamad  a  pwrotMnar  wtthoafc 

Botioa,  07  D.  488-486. 
PUjinaiit  Baiantkl  to  oUlm  of  bonaJUU  porahaaar,  80 

D  826. 
Who  daaaMd  to  ba  bourn  JUU  porahaaar,  SO  D.  710:  40 

D.  240. 
Wbo  U  a,  £5  D.  018:  88  D.  487:70  D.  181 
Who  paya  with  ootioa  la  not,  78  D.  06;  70  IX  081 

n.   ThfUAm  Bm 

of 


Afipaiant  ownor,  pivdiaaa 

from,  85  R.  880,  881* 
From  fvandulont  vondaa,  88  IX  618:  86  D.  611 
From  ona  apparmtlj  antitlad  to  aall,  86  D.  OIL 
From  Tondae  In  pooMaekm  bafon  pajmant^  86  0. 04. 
From  yandor,  86  D.  016w 
Orantaa  of,  when  protaotad,  17  D.  681 
Fraudulant  giantaa,  btma  fU*  pwwhaaar  ffeom,  SO  D. 

716. 
Fraadulent  poiehaaar,  6omi  JUU  pvrgbaaar  from,  88 

D.  704. 
bnprovamanta,  poi— wi'  hi  food  Otfth  antitlad  to 

oomponaatlon  for,  OS  D.  OSBi 
In  market,  OTori.  85  D.  007. 
la  never  deamed  a  pnwhaaar  wMioat  noUoa^  07  D. 

484,486. 
Of  equitable  title  takaa  anbjeot  to  all  proeadent  aqui- 

Uee,07D.  484. 
Of  note  KiTtn  for  a  gambttnir  debt,  18  D.  880. 
Of  note  Indorsed  bj  a  partner  withooft  anthorUy,  18 

D.  118. 
Of  note  made  on  Sunday,  18  D.  881 
Of  stolen  property,  85  D.  007. 
Of  atoeka  in  poasewion  of  anotiMr  than  the  owner, 

88  D.  887. 
n^rmant  partfcr  or  wholly  nada  bj,  aftar  rsoalvliv 

noHoe,  80  D.  01 
Proteoted,  when,  70  D.  714;  U  D.  818;  88  D.  487, 784. 
Porohaaer,  from  one  not  the  owner,  geu  no  title,  88 

D.  664. 
Purohaaer  of  aqollgr  la  anbjeot  to  prior  equltlaa,  84  D. 

411 
Porohaaer  under  void  deed,  oblaina  no  title,  84  D.  680. 
Ikuatee,  dona /ds  purohaaer  Ihmi,  la  ptotaoted,  47 IX 

087. 
Under  foived  or  void  d^ed,  88  D.  081 
Usury,  defense  of,  airainst,  66  D.  887. 
Wh«i  ceta  no  title.  86  D.  001 
When  nas  no  lien  for  repairs.  86  D.  001 
Whero  legal  title  la  ooutanding,  takea  subjeet  to  aH 

other  equltiea,  whether  he  has  notice  or  not,  97 

D.  481 
Without  notice,  when  entitled  to  proteotlon,  06  D  884. 

BONDS. 

L    FBiTin. 

1.  J?xMUllon.  Delivery  and  FottdftyL 
1  Conttruetwn  and  SfecL 
1  NeffotiabilUp  t/;  SM&n  BendM, 
4.  AetionaandSuUM  on;  D^en$et  U, 

n       MomCIPAl  ARn  COUHTT. 

1.  Validity ,  Cmutruetton  and  SfeeL 
1  NegotiaMUiy:  Herein  ^  Coupens, 

II L     Oma  Al«  AMD  STATUTOaT. 

Bee  ATTACHMnna.  II,  2,  IV;  AnoairvT  avd  CLimrr,  III; 
Coi'POKa;  Eziounom,  XI;  ExRocnoaa  aitv  Ax>mix< 
WTRAToaa,  VI;  Ooardiamb,  III;  iKDUnnrr;  !■• 
JUKCTI0N8,  III;  iMTBRnr;  MunaPAL  OoaroaA- 
noMs,  11, 0;  NaooTiABLa  laanuiinm,  I;  Suaair- 
BHir,  VL 


On  appeal,  aaa  Puavow  jam  PaAcnci,  Z11I»  1 
Ovacdui^  aaa  VwotiAHJi  InrauHista. 

L     PUVATI. 

L  BmeuHon,  DeUoery  and  Validity, 

An  eaerowa,  when,  88  D.  780. 

Blank  in,  «anno6  ba  filled  by  parol  anthori^,  86  a 

426. 
Blaaka  in.  mttdttywhete  fined  by  agent,  10  R.  201 
Bond  under  aeaL  eonakleratkm  la  Implied  by,  96  D. 
287. 
consideration,  want  of,  no  defense  at  law,  86  U. 

880. 
impeaching  In  equity,  06  D.  201 
la  rastiahit  ol  trade,  9h  D.  281 
statutes  rogMdIng,  05  D.  281 
▼oluolsay,  may  be  enforesd.  06 IX  88%  881 
Gouimon-law  bond,  what  good  as  a,  14  D.  101 
Conditional  daUveiy  to  oblige,  affeet  of,  86  R.  TOO- 

710. 
Gonditlon  hi  bond,  performanoa  of,  whan  aKcuaed,  18 
D.461 
in  bond  rondared  impoaalble  bj  act  of  Ood,  18  D. 

461 
In  bond  randerad  tanpoaaible  bj  act  of  partica,  18 

1X461 
in  bond  rendarad  Impoaalble  by  act  of  the  law,  bl 
D.461 
Corporation  may  executo,  83  D.  741. 
Kailura  of  all  the  anretlea  to  sign,  28  D.  079-OBL 
Growing  out  of  iUagal  tranaaction,  validity, 80  £.  10(>, 

110. 
Must  be  signed  by  all  whoa  *  names  appear  aa  partica, 

88D.0ni 
Onligor  cannot  also  be  obligee,  25  D.  184. 
Onikistoii  111,  when  tamnatorial,  81  R.  07L 
Omission  uf  namea  of  obligors  or  auratiaB  in  body  of, 

63  D.  168. 
RatiAoation  by  obligor  whooe  name  forged,  14  B.  108. 
Signing  •••  blank,  whether  valid,  0  D.  iHA. 
Signing  on  oondiik)n  that  oUien  will  si^i,  28  D.  U7d. 
When  pa«  by  donatia  ntortu  eaiiM,  28  D.  OOU. 
Whan  valid  aa  common-law  obliKatiou,  80  D.  o4l. 
With  name  of  obligee  iiioorrsct,  47  D.  828;  42  L».  taM. 

1  ConetruetionandlSfeeU 

Attorney  fee,  agreement  for  In.  effeet  of,  29  R.  400, 407. 
Forthcoming  and  dalivary,  effect  aa  aaUaCacUoo,  tt 

D.  861 
Suret^^ikvolding,  becanaa  denvered  In  eaerow,  48  D. 

1  Negotiataity  inf;  Stolen  Bonds. 

Nagotlable  in  form  are  negotiable  instramonta,  28  H. 

15-17. 
Negotiable,  notice  that  thqr  are  stolen,  auflteiency,  28 

NegoUabie,  title  of  6on«  Ms  holder,  28  a  17. 
Stolen,  rights  of  holder,  28  R.  61 

4.  Aolione  and  Suite  on;  Defeneee  to. 

Bond  In  wrong  name,  acUon  on,  42  D.  <B4. 

For  faithful  performance,  effect  of  changing  poaition, 

82  R.  242,  -243. 
Guanuitor'a  right  to  set  14>  usury.  22  R.  891 
Interest,  rate  of  after  maturity,  47  R.  71,  If. 
Joint,  death  of  one  obligor,  whether  release,  30  R.  5fr-Sl 
Penal,  for  performanoe  of  covenants,  interest  on,  67  D. 
741 
interest  on,  aUowanoe  of  beyond  penal^',  87  D.  740- 

741 
intoreat  on,  from  what  time  completed,  87  D.  753. 
Interest  on,  when  payment  oun)|ielled  in  equity,  87 

D.  740,  747. 
penalty  cannot  be  recovered  beyond  damagea  auf- 

fered,  87  D.  741 
reuiediee  of  oblicee  on,  87  D.  741 
ret  ^veiy  on,  limit  of,  87  D.  945. 
nwuvery  on,  beyond  the  penalty,  20  D.  754. 
Releusiiig  one  obllgur  on  sup|K>8i««iun  thut  other  bound, 
16  R.  175. 

IL     MOVlCirAL  AVB  OOCXTT. 

1.  Validity,  Cenetruetion  and  KfeeL 

County,  bona  /da  holdera  of  Invalid,  right  of,  8  1 
101 


INDEX  TO  VOm. 


y^iffj^    S7 


'p  liiii^iiliiHlni  in  lioliMf,  cffset  tig  8 IL 10^ 

rr  for  gabicrlpClon  to  nlboMl,  wmb  fnYiM,  8 
IOOl 

to  wMwmim  prtTfttt  maimfifftoiii^  If  B. 
ST-O. 
mu  ifl  Boi  wofk  «f  tetonuU  tmproTtiiMal  antlMr- 

iMmg  iaanMaoe,  46  R.  116w 
Manieipal  boada^  MtUm  for  non^fMid  for*  whm 
iHoe  wu  not  MitboriMd,  98  O.  an. 
Mrtgnmeni  of,  M  D.  4». 
»— Ato  holdf  may  !■— it  tfc^ywwl— d  bj 

MStboritj,  64  D.  tSSL 
iMM  >U«  holdar,  ririita  ol»  64  D.  888. 
alMBtaaion  of,  64  D.  664. 
•pnaici  batwMD  dedriona  il  atala  and  bsUoimI 

coorta,  64  Dl  68L 
mmplHkm  «f  road,  whallier  ft  eondltUMi  praoadaai 

to,  64  Oi  074. 
aonditiooa  eoacarning  lama  of,  64  D.  9ft, 

tonoaniliur  iaioa  of,  waivar  of,  64  P.  678L 
of  ■nntrlpafity,  whotlwr  nacaawiy,  64  D. 


•onafettatloiiAl  laatrletiona  onada  altar  aathorllgr  to 
boDda  ia  fiTen,  64  D.  669. 


daoiod  to,  64  D.  608l 
dafauM  aAiaat  »oiMi  )lilf  iMddar,  84  Dl  888. 
dalivary  of  la  aaaential.  64  D.  67& 
•leeUon  aathoriaing  laraa  of,  64  D.  0n, 
daetion  for,  aai^orii^  of  panona  votiog  la  aafldant, 

64  D.  678^ 
aiaetkm  fdr,  vban  void,  64  D.  671 
aloetioD  raaultiiif  agalnat  iania  of;  nbttbar  aaoond 

can  ba  bald,  64  D.  67S. 
ilactiop  to  aatboriaa,  whan  aaaantlal,  64  D.  671. 
aKoppel  ariaiiicr  fktan  radtala  In,  84  D.  888-8881 
torn  of.  64  D.  677. 
trragularitloa  in  laana  of,  64  D.  8B6l 
Ivuad  bef ora  paHiga  of  atatota  avthoriiliif  tbam, 

88  D.  75SL 
lacation  of  ndlraad  aa  aondltloB  pracadant  to  iMia 

of,  64  D.  674. 
Kt  paiMiana  doaa  Bolapply  to,  64  D.  884 
wmndnmvT  to  oompal  paymaiit  of ,  64  0. 888^ 
■^(Dtiablli^  of ,  64  D.  688L 
■omberiiiflr  la  not  aaaantlal,  64  D.  87& 
pajnMot,  BBoda  of  anfordnf,  64  Dl  888^ 
piMa  ol  payment  of,  64  D.  67& 
pladga  of,  64  D.  688. 

to  iaaoe.  87  D.  888;  88  D.  688L 
to  laana,  bow  pmranad,  88 IX  678L 
to  lasna  la  dapandant  on  ponav  to  borrow 
ay,  08 1X664. 

tfu  lame  moat  procaad  from  lasUativn  grant, 
t«fla  or  impllod,  96  D.  664. 
power  to  laana,  want  af;  aa  a  dafnaa^  88  D.  888;  Wt 

IK  888. 

to  iaana,  wben  tanpllad,  88  D.  681 
to  tana,  wben  not  ImpUad,  96  D.  684 
for  wbleb  may  laana,  9i  A.  686^  6R 
radtela  in,  aa  notlea,  98  D.  684. 
fa^iatration  of,98  D.  674     . 
renowal  or  fnndUw  of.  96D.  684 
riefata  of  boBdara,  98  D.  684 
aeilof  eorporatloDabottIdbaattaabad,88D.  877. 
iifiiinip,  96  D.  674 
lax-payonr  aaaant  to^  wban  and  bow  to  ba  glfin,  98 

P.  674 
lo  aid  raflwaya,  98  D.  867. 
to  aid  in  dereloping  raaonreai^  or  In  pnblle  fanp«ua» 

menta,  98  D.  667,  664 
to  whom  payable,  98  D.  674 
void,  liability  ijf  bank  aelllnff.  19  It  684 
witb  poyea'a  name  In  Mank,  64  D.  484 
Bailway  aid,  butdan  of  proYfaig  ngnlart^of  praocad- 

Inga.  18  R.  264-864 
delegating  power  of  determining  wbethar  aondi- 

tioD  parfonned,  89  R.  109. 
determination  of  oflleen  of  rlgbt  to  Imaa  la 

ehulve,  18  R.  851-864 
trresufa^rttv  In  aleetlon,  eflaet  on,  18  R.  169  864 
trraiuJftritlea  In  laane.  effect  of. 


leaned  without  lai 


18  R.  861-889. 
fnl  authority,  mOldity,  18 


Railway  aid,  vaeMal  In,  af  partarawnaa  af  aondltlona 
la  binding,  18  &  868-868. 
wbat  radtaldoee notaJVeet  negotiability,  18  4.  868. 
To  aM  rabnilding  after  Boaton  Bra,  16  R.  84 

4  iir«vaf8aMI4|p;  IferaianfOaipiM. 

Conpona,  aetiona  on,  64  D.  444 
actlona  on  In  the  national  oonrta,  84  P.  444. 
aetiona  on,  wben  nudntalnabla  by  boldora  of  bonday 

64  D.  444 
are  oonatniad  fn  eonnaotlon  with  tbo  bondi,  64  Dl 

484 
are  part  of  debt  aaeurad  In*  mortgaga,  thottcb  d» 

taehad,  94  Dl  484. 
by  whom  ianed,  64  D.  484 
oomplaint  on,  64  D.  481. 
da>a  of  graeo,  64  D.  484. 
daya  of  payment,  64  D.  484 
def  enaee  to,  64  D.  486. 
definition  of,  64  P.  489. 

demand  of  payment  not  ra^lrad,  64  P.  488, 484, 484 
eatoppel  againit  denying  vaUdhy  of,  64  Dl  487. 
fonnof,64D.  4S0. 

Intereat,  when  anowad  en,  64  P.  44t. 
intereat,  when  not  allowed  on.  64  P.  444 
laaued  withoat  authority,  64  P.  484 
ttf  p$ndtn»  does  not  affect  purehaaer,  64  P.  484 
mnnicipa],  afitions  on,  64  D.  444. 
negotlabUHy  of,  64  P.  488,  488;  94  P.  484. 
on  govemmaot  bonda  are  negotlabia  inalmment4 

98D.  UL 
order  of  payment,  64  P.  444 
OTordne  are  atili  nefntiahlt,  84  IK  484 
OTordna  attached  to  bond,  64  D.  469;  98  P.  884. 
paat  doe,  whether  orldenoe  of  dishonor  of  principal, 

100  P.  196-194 
payee,  failure  to  designate,  64  P.  484 
pa^'ment  ct  bonds,  no  defense  to,  64  P. 
presentment  fbv  payment,  64  D.  487. 
praaentment  to  ciu»fo  irrantor,  64  P.  484 
presumption  in  favor  of  hoMer  of,  64  IK 
radtals  in  are  ooneluatve,  64  D.  4X9* 
aacured  by  mortgage,  64  IK  494 
iignatnmi  W,  84  P.  481. 
statute  of  iimitatlona  agatnat.  64  P.  444 
atolen,  purchaaer  of.  64  D.  4S6,  486. 
eult  on,  withoat  producing  bond,  64  P.  48L 
tranaf er  by  delivery,  64  P.  484 
wnrranU  are  not  negotiable,  87  D.  440;  8S  P.  84 
Non-payment,  whether  affects  bona  jUa  holder,  80  IL 

708,704 
Kea-payaMut,  whotbar  diabonova,  89  B.  701;  184 

UL    OrrioiAii  im  Statotort. 

Addli^  Immaterial  condition  doea  not  InTalldata,  88 

P.  HL 
Adding  material  condition  to,  67  P.  774 
Approval,  defeota  in  or  oaaisalon  of ,  88  P.  764 

Are  not  angagsnaenta  lor  gouaral  good  behavior,  46  n, 

604 
Btanka  left  to  be  flUed  up,  88  P.  764 
Colore  ofiftU  bond,  when  vdd  beoansa  taken,  88  P. 

447;  86  P.  464 
Ooaditlon  in,  not  raquirsd  hy  law,  bald  to  make  In- 
valid, 67  P.  774. 
not  rMiuirad  by  law.  inloatod  by  inrplusago,  67  IK 

774 
not  raqulrad  by  law.  wben  binding,  67  P.  774 
Pefeote  which  do  not  Invalidate,  82  P.  764 
Different  bonda,  given  b7  guardian.  44  P.  84 
Pifferent  offldal,  when  deemed  cumnlative,  40  P. 

414 
Exacted  with  stipulation  not  roqnlrsd  by  olatuta,  PI 

P.  76L 
Extend  onhr  to  oflkdal  deUnquenota  ooenrrlng  during 

termof  oflloe,  46  P.  609. 
Failure  to  i4>provo,  88  P.  764 
FUhire  to eoofeim  to  atatuto,  88  P.  784 
Filling  Uanks  as  to  surstlea.  10  R.  864 
Filling  of  btanka  In  oflMal  bonda,  16  D.  171. 
Fucm  of,  atatute  prescribing  Is  goneraUy  dhrootofy, 

88  P.  760. 
Impoelng  obHgationa  beyond  tbooe  prsecribed  by  law. 

88  P.  760. 


tS   Bonda 


INDBX  TO  NOISa 


InfonHltlgr  In,  44  D.  iOI. 

XuTtodwomMi  not  bound M  nmtf  on,  MB.  HL 

Maj  bt  ffoodM ft  TohuUij  obUgfttioii,  tt IX  70. 

or  daimty,  81 D.  764. 

(MBoer,  bond  to,  wboii  valid,  SB  Di  BM. 

OflBoor  r»-otoetad  moft  giro  now  bonds,  74  D.  S74b 

Ofllflial.  InfoiBMUtiM  In,  do  not  onoiil,  15  D.  17a 

OfBolal,  MmtlM  stgning  in  blank,  15  D.  17L 

or  oOoar  di/MCo,  8S  D.  704. 

On  appMl,  infonnftlitiat  In.  U  D.  7S4. 

On  apfMAl,  nood  nol  bo  ilgnod  bj  wgiptOami,  n  D. 

72Sw 
Ponaltj  of.  whioh  li  irreotar  than  loquind,  8t  Di.  700. 
Signed  in  blank,  47  D.  828. 
Soretloa  eannot  obfoei  to  orrora  In,  n  D.  fTOL 
Surallea  on  oflloial  bonds,  UabUitles  o«,  40  D.  60»^17. 
Tsken  hj  parson  antboiiaad  to  take  it,  89  D.  701. 
Tkkon  for  appearanos  d  parsons  ohargad  with  sriBM, 

14  D.  108, 104. 

TUen  In  Judicial  prooaadinfa»  14  D.  106b 

TIsken  vithonl  anthorltjr,  iraan  dsemad  mold,  60  O. 

880. 
Void.  If  azafltad  tar  paifonnanoa  of  abligas'f  dvtj,  14 
D.  106. 
If  axaotad  to  oblidnialeaia  from  nnlawfol  fanprison- 

ment,  14  D.  108. 
If  takon  fai  void  Judicial  prooaadinga,  14  Jk  lOB. 
In  oertain  orininal  ptoaaontions,  14  D.  108^  li& 
Voluntanr.  wban  valid,  14  D.  106. 
Whan  valid,  though  Imgnlar,  44  D.  OBSL 
Whan  now  dutlaa  ara  Imposad,  88  O.  70L 

BOTTOMBT. 
8aa  Smpraro^  YL 

BOUNDABIBB. 

L    Bow  ItamiiiwaD. 

1.  y€nMraUy;JB9uUyJuHtdteU§nMm, 

8.  faulanMMla. 
4.  CofUioKn^,  wMflik  .PrfoaAi 
n.    tmnt,  8bou  oa  Rnran  ai. 

8aa  ABTinaa  Poasiiog,  I;  ABMftATiov  kwt 
V,  %  KooiTr,  n,  6;  PaaTinov,  II,  8. 

L    How  Damiiniik 

1.  QtitmnXLyi  BquUif  JuriidUUon  m  Iil 

Oonfuslon  of  boandariaa,  aqoitj  Jnriadictlon  In  < 

of,  U  D.  746-764. 
aqnitj  InrladioUon,  history  of,  16  D.  746L 
aqnitj  Jorisdletton  must  ba  Inoidantal  to 

rigfattorsUaL16D.740w 
whsn  and  lor  whom  aquitj  will  iw-astabUsh.  16  Di. 

746,  764. 
Dsf andant  obUtarattng,  aqnitj  may  iw-astabUsh,  16 IX 

740,758. 
Unas  marked  part  of  waj,  07  D.  OSL 
Msra  dispute  about^  doaa  not  anthorte  aqvltf  to  as^ 

tie,  15  D.  747. 
Monuments  not  In   azlstanosb  sllaot  «f 

ereotion  of ,  88  D.  806. 
Question  Is  one  of  law  and  fast,  10  R.  684. 
Beraedj  at  law  being  adequate,  equity  cannot  sattla. 

15  D.  747. 

l\nant  or  oopyfaolder  oblltatating,  equity  may  estab- 
lish, 15  D.  740.  761. 

What  are,  is  question  of  law;  where  are,  is  qusstlon  of 
teot,S8D.  664. 

%  Acq^Uaom^e$,  Pom$$tton  or  ^^samsnt 

4oquiesoenoe,  estabUahment  by,  87  B.  888-848:  77  D. 

608;  07  D.  090. 
Agreementa  by  parol  for  settling,  18  D.  891 
estabUshing,  48  D.  04;  87  B.  248-844. 
to  establish,  88  D.  097. 
Arbitration,  establishment  by,  97  B.  848,  848. 
Establishing  by  parol  agreement  or  by  aoquieaoanea, 

00  D.  711-718. 
■stoppel  arising  from  aoquieaeenoe,  70  D.  OS. 
Aitoppal  fjrom  acts  and  statements  under  ■"***^H  88 

R.  815, 810,  820. 
Paral  eontraet  estoUishing,  H  R.  948,  S4lb 
Partition,  esUbllshtng  bj,  27  K.  24S. 
Possession,  establishment  of,  by,  87  R. 


tSififwf  In  aatsbllsh. 


of,  W  R 


PlafStioal  looatioB  of ,  H  B-  288-244. 

&  Biridence  as  fa. 

Andent,  proving  l^  eomm(m  reputation,  00  R.  69L 
Beginning  point,  how  found  if  lost,  80  D.  74S. 
Boundary,  evidence  concerning,  84  D.  lOfi. 
Declaration  by  one  not  Interested  after  suit,  as  to,  00 

B.600. 
Declarations  coneemtng,  when  evidence.  80  D.  60Bl 

of  grantor  or  former  owner,  80  B.  748, 75a 

cf  surveyor  aa  to,  80  R.  750. 

of  deceased  person  as  evidence  of,  84  D.  080;  00  R 
588-501;  80  B.  749,  750. 
Deaoriptlon  of,  evidence  to  vary,  87  B.  SIR 
Description  ai  lot  by  number,  90  D.  780u 
Hearai^  avidanoa  of»  07  D.  OSl;  00  B.  588-601;  16  D. 


Intention  of  parties  governs,  80  D.  784 

Lines  are  preanmed  to  ba  straight^  88  D.  041;  80  Dl 

748. 
Loot  stakss,  paid  avtdsnoa  to  show  location  of ,  98  a 

548. 
Parol  evidence  concerning,  18  D.  70;  70  D.  OL 
Parol  settlement  or  change  of,  27  D.  121. 
Plat  may  be  used  to  correct  calls.  28  D.  584. 
Prior  conveyance  aa  a  part  of  description,  30  D.  74L 
T^imfnf,  paral  evidence  to  show,  2d  D.  584. 

4  Ctn^likiing,  whieh  FrntriL 

Bee  Ann,  I,  L 

OuufSM  and  distances  control,  leas  cartoln  elcmenta,  81 

D.  019;  80  D.  740. 
Distances  yield  to  ooureea  and  monumanta,  19  D.  177; 

98  D.  049;  80  D.  741. 
Every  part  will  be  followed  if  posrible,  80  D.  787. 
EzcepUon,  whan  may  be  rejected,  30  D.  730. 
False  particuhurs  will  be  rejected,  22  D.  642;  »)  D.  780. 
Qeneral  dasoriptlon,  when  preferred  to  particular,  80 

D.  786. 
Government  surveys  control,  88  D.  701. 
Marked  lines,  80  D.  78& 
Monuments,  natural  preferred  to  artUlcial,  80  D.  78R 

control,  67  D.  020. 

control  course  and  distances,  81  D.154. 

deeoriptions  by,  control  boundaries,  82  D.  444. 

natural  boundaries  prevail,  40  D.  110;  10  B.  I>2i. 

order  of  preference  among,  SO  D.  738. 

pre^  over  courses  and  distances,  SO  D.  737. 

surveys,  monuments  and  natural  objects  control,  91 
D.  818. 

what  may  ba,  80  D.  78& 

when  do  not  control,  80  D.  740. 
More  certain  parU  prevail  over  less  ceitafak,  80  D.  786. 
Natural,  prevail  over  counea  and  distances,  1  D.  648b 
Particular  prevail  over  general,  30  D.  735. 
Plan  prevails  over  monument^  49  R.  812, 318. 
Plats  referred  to,  88  D.  70L 
Quantity  is  the  least  certain  element  of  description,  88 

D.  741. 
Btake  is  a  frail  wltnsss.  80  D.  738. 
Surrey  or  plan  referred  to  in  description,  80  D.  74L 
What  controls  in  a  deed,  12  D.  70. 
Words  are  preferred  to  flgurea,  80  D.  748L 
Which  to  control,  84  D.  165. 

n.    9rRBBr,  Shorm  oa  Rivsa  as. 

Conveyance  to  bank  or  side  of  stream,  38  D.  07S. 
Extends  to  middle  of  road,  street  or  private  way.  54 

D.  794. 
Extends  to  thread  of  stream,  when,  88  D.  119. 
Line  parallel  with  river,  bow  snould  be  run,  85  D.  124w 
Meander  line,  88  D.  87.  ^        , 

Meander  lines  along  stream  are  not  boundaries,  87  D- 

418. 
Navigable  river  as  a,  10  D.  835. 
Of  land  bordering  on  a  stream,  86  D.  640. 
River  as  boundary,  construction  of,  16  R.  694-S8R 

grant  takes  to  bank  only,  wiien,  49  R.  218. 
Shore  aa,  effect  of  shifting,  62  K.  217-219. 
Street  as  boundary,  54  D.  681,  794. 

boundary  Una  runs  to  center  of,  64  D.  784;  88  B 
806-807. 


IKDEX  TO  KOXBS. 


BaildlAg  4nd  Loail    tt 


bjdMd 


bj.M 


Bbwt^ rtglit of  ws^Ib, 

«rwtdi«,8D.lS8;nE.W,«JL 
gnal  of  knd  bounded  tajt »  D.  TM;  W  D. 

Hlo  of  iHidfM  boandtd  bj  pnpond,a  a 


'-.«.-«v«H«jMft»  10  D.  S80. 
boandarieo  of  kadi  trontlDg  on  navtiftblo  rivtn^  16 
D.  45& 

riven  m  boondMloi,  10  D.  SSS.  

wmtar  lou,  numlnc  the  lido  Unei  of,  9t  D.  S9L 
^aj»,  boandinflr  lud  ^,  M  D.  7M. 
Wbon  aztendo  to  ooatflrof  highwaj,  8  0.  tOK. 
to  Molor  of  ■traun,  10  D.  88&. 
to  Mi^  mmI  wImb  to  knr-WBter  nmik,  !•  Ik  88& 

BOYGOTTINO. 
iM  OonnBAor:  Labor  UiBna* 

BBBAOH  OF  PBOMI818. 

iOBMABBIABB  ABB  DTTOBOB. 

BBBAOH  OF  THB  PBAOB. 
8iB  GkiMiiiAL  Law,  71, 7. 


9tm.iw 


DmwbrtdlB,  Ikbilltjfor  bbhIo  oonditlOD,  88  D.  SSL 
D«tT  towanla  ehildran  in  malnUlning,  68  R>  104, 10& 
bJoiniiHr  erection  of  free  near  toU  hMg;  8ft  B.  681^ 
UebiHtjof  ovnen  of,  60  D.  TSa 
Kectifenee  in  vainf ,  ben  oiainii  lor  demafM,  68  D. 


ieBCBooBAL  Law,  71,  8l 
tobelUft  not  reoormble, 

BBIDGBS. 
See  OommBi;  Fbab( 


Opinio  ao  to  oolBoienej  or  idMif.  68  R.  186b 
Prveeriptin  rigbt  to  melntoln,  48  B.  17, 18. 
BailraHl  eorparBttai  bridfM,  dwtj  of  keeplaf  la  r»* 

pair,  60  b.  718l 
Btoto,  aaUMritj  of .  to  ereet  brIdgB,  41 D.  814, 718;  44 

D.  «Ml 
Ikxetton,  when  eal^eoi  to,  60  D.  62flL 
Ibwns,  dele0etlnf  power  to  detormlne 

B.108. 


AdelB  BBBW  of  Ui  omplojer,  08  B.  17L 
Aole  of,  edTene  to  intereelB  of 

frMdnleot,  08  D.  174. 
Appointment  of,  08  Dl  171. 
Antbori^  of,  to  aell  reel  eotate,  08  D.  17& 
Quinot  eci  for  botb  perilee,  08  D.  ITSL 
OueKlcetlon  of,  OS  D.  172. 
Oommierione,  wben  entitled  to,  86  D.  610L 
OompenwtJCTB  from  botb  pertlei^  wbon  entitled  t^  77 
6.  418. 

b  ordimurfljr  in  oommiaslone,  08  D.  17& 

rwht  to,  when  attaehee,  08  i>  176. 

wnen  entitled  to,  tboucb  uie  nle  la  not  eompieted, 
08D.17& 
Ctaatom  aa  to  amonnt  of  ooaunlaalona,  08  Di  177. 
Cnstom  aa  to  reoefTinw  oompanaatlon  front  botb  par- 
tial, 08  D.  in. 
Defined,  03  D.  17L 
Delegating  anthority,  08  D.  171. 
DiKgeoce  and  aUn  required  of,  08  D.  174 
Doable  agBBfogr  of,  ia  genenlljr  oondemned,  08  D.  178- 

m. 

Duty  of ,  08  Dl  171. 

Good 

la  entHled 

to  h«a  Inabrumentalitj,  00  D.  77. 
Uaailtty  of.  08  D.  174. 
Ueo  of,  08  D.  17& 

If odoe  of  aa^  of  atoeii,  wben  floHlelent, »  D.  148, 160. 
Nvt  liable  on  eontoaetof  diaoloa^  principal,  08  D.  174. 
Paymant,  astboritj  of,  to  racolvt,  08  D.  178L 
rkvnfarakar  la  not  a  broker  at  aU,  08  D.  171 
rvaonalliBbailj  of,  wbarB  ba  boB 
180. 174. 


f^tb  to  prindpal  ia  reqnhwd  of,  08  D.  187. 
titled  to  eommlaaiona  wlien  aale  ean  ba  rafatwd 


RaealTlng  monBT  onder  Illegal  eontraet,  80  B.  107. 
Bigbtof  pledgee,  atoek  left  for  lecurity,  26  B.  HO.llL 
atook-broken  an  pledgeea,  76  D.  SIG. 

aaaaaamenta  and  ealla,  oUent  moat  pay,  76  D.  OIL 

bonda,  need  not  retain  tbe  identkal  onea  purcbaaad, 
76  D.  818. 

*'  doaing  tranaaotlOB,**  76  D.  826. 

onlleoting  dlridanda  and  paying  aasoflamenta,  78  IX 
814. 

ooupulaory  aale,  right  to  make.  76  D.  824i 

oredtt,  no  power  to  aell  on,  76  D.  818. 

diligence  reqnlrad,  76  D.  817. 

dnty  to  give  client  information,  76  D.  817. 

dnty  to  aell,  76  D.  SSL 

inatmotioBa,  duliiy  to  obey,  76  D.  821. 

interaat  on  bonda,  authority  to  ooUeol,  78  D.  31L 

UablU^  to  client.  76  D.  817. 

HaMUty  to  otber  brokera,  76  D.  814. 

BMigin,  Botiee  to  make  good,  76  D.  SSL 

nuugin,  ordinaiT  limit  ol,  76  D.  S1& 

may  retain  atooka  to  aaeun  marglna,  76  D.  SISL 

Bot  bound  to  kBop  idoBtloal  atodb  purobaaad.  76  D. 
818,818. 

Bodoa  to  client  of  aale,  78  D.  084, 

Botloe  to  client  to  make  marglna  good,  78  D.  814. 

obligmtiona  of,  76  D.  818. 

ordinary  truiaactioiia  of,  deacribeil,  76  Di  818. 

order  to  boy  at  flzed  prloe,  76  D.  S1& 

order  to  buy  given  number  of  ahana  aatboriBio 
norebaae  of  laea,  76  D.  S1& 

orOer  to  buy  atocka  **  regnUr,"  76  D.  S16L 

prindpala  of,  an  not  known,  76  D.  814. 

abort  aale  daeeribed.  76  D.  828. 

abort  aale,  right  to  buy  atooka  to  coTor,  76  D.  824. 

Bpuriooa  aecuritica,  when  not  liable  for  purebaee  of, 
76  D.  817. 

atocka,  liability  for  loaa  of  l^  theft,  76  D.  81& 

atocka.  dividenda  belong  to  client,  76  D  810. 

atocka  may  be  uaed  by,  75  D.  810. 

atocka  may  atand  In  name  of,  76  D.  818. 

atocka  muat  be  at  all  tlmaa  on  band  ready  for  dellw> 
ery,  76  D.  810. 

<«atop  order,"  76  D.81L 

naagea  of  boainaaa,  76  D.  817. 

usagea  of  bualnaaa  Mnd  dient,  76  D.  80. 
Wben  Mititied  to  compenaation  from  both  partlaa^  It 

D.  768;  80  D.  S70. 
Writing,  wben  neoeaaary  to  appointment  of,  08  D.  171 


BUILDING    AND  LOAN    A8800IA- 

TIONS. 

Application  of  atock  paymenta  to  loan,  80  Di  ML 
Borrower,  f oredoeing  mortgage,  00  D.  188. 

righU  of,  00  D.  les. 

rights  of  on  withdnwal,  80  D.  188L 
By-Iawa  of,  00  D.  168. 
Diaaolutiond,  00  D.  106. 
Dnea,  obligation  of  memben  to  pi^y,  00  D.  161 

and  flnee,  aecuring  by  mortgage,  00  D.  151 

termination  of  obligation  to  pay,  i-O  D.  151 
Bffeeti  of.  In  PhUadelphia,  00  t>.  15L 
Estoppd  to  deny  corporate  existence  of,  00  D.  181 
Flnee  and  forfeituraa,  00  D.  151 

and  forfdturea,  mortgage  may  aecura,  00  D.  151 

an  In  natun  of  liquidated  damagaa,  00  D.  151 

for  non-perment  ol  Intereat,  00  D.  151 

tnduding  foredoaun,  00  D.  151 

must  be  reaaonable,  00  D.  161 
Fbrfeitun  of  atock  for  non-payment,  08  D.  161 

of  atock,  waiver  of,  00  D.  154. 
History  of,  88  D.  611 
Loana,  mode  of  obtaining,  00  D.  151,  151 

purpoee  of  need  not  be  inquired,  00  O.  161 

right  of  memben  to,  00  D.  161 

aaourity,  what  may  take,  00  D.  101 

to  whom  made,  00  D.  158. 
Uanhaling  aeeuritiea,  00  D.  104. 
Members,  Uabm^  of  to  contribute  for  loaae^  08  D.  104 

natun  of  liability  of,  00  D.  155. 

righto  of,  00  D.  156. 

rigfate  of  on  withdnwing.  00  D.  161 
Membership,  eatoppd  from  denying,  00  D.  161 

bow  aoqidnd,  00  D.  15L 

atook-book  aa  eridenoe  of,  00  D.  161 


so   BaHdhig  and  Lottii.         JXOBX  TO  K0TB9L 


mikUL 


llodo  of  opaitte,  at  a  in. 

OrifiaoCiOD.  uo. 

Fmn  oi,  gnanUf  ,  M  D.  ur. 

to  botnm  mooigr,  at  D.  in 

tooontiM^atD.  IfT. 

to  invwt  in  nal  «tat%  at  O.  Ifll 
Pmdoiiw  «netod  tar,  an  boI 

llaltetkHi,atD.l«L 

■MbM  te  vIMl  an  rilPHdid  ti  WBlMii^  tt  Dl  «n^ 

aii. 

SacoritiM,  whioh  rnaj  Ute,  at  D.  MQi 
Stock,  (rmiMfar  of.  how  oompallad,  tt  IK  m 
Ujiarf  lawL  not  ^lolatad  iMT.  at  Dl  ItOL 
Wlthdmwai,  light  of ,  aad  kow  anratad,  at  a  IHL 


BUIIiDIKO  OONTRAOT8. 


payaUahi 


tfiKatm. 

iflMlaf, 

af,  at  B.  laa, 

UahOUgr  ta  thiM 
damafM  In,  hov 


Oaatrnetkn  of  hoildliv 

8SB.S0t-aiL 
Entin,  tea  hafoia 

4S7. 
N«illgant 

R.f«ii. 

PMuatj  or  UqnUiatad 

u.  8948,  as. 

Provfaioo  raiittirinc  anhltaalli 

BUBDSN  OF  PBOOF. 

Baa  AuwuTioaa  or  Ivamncina:  OoHao*  ffiniwa^ 
I,  U,  U,  14;  KAiLROADa,  III;  BHBim;  BhAVan 
or  TmM;  BtAfon  of  LutirAtioaa,  VL 

OoMklflrtktfoDjWa OonaACia,  IV,  1;  GuiiniAii 
V,  8,  •.  Tl,  t;  Ivirsairaaa,  V,  1;  PaTw 
•aim,  IV,  I,  a;  THMBAra  (Sourunm,  VL 

Inaanity,  aaa  iKBAmrr,  L 

NofflifMiaa,  laa  NaauaiKoa,  II,  a^ 

RavoeaUoo  of  will,  laa  WiLba,  u. 

Aa  to  altantfoii  of  tnatmnaQt,  17  B.  Mt. 

Aatowhalhar  a  twaaaattoa  waa  a  BMrtcafaL  8t  IK 


Law, 


106. 
OanlilMoiy  uagllwiioi^  80  B.  Ul-iU;  88 

880;  18  R.  safr-Mft. 
BnafAofBMnt,  iMnrdM  of  piv 

tain  othar,  48  D.  818* 
Pklhiraof  oonaldaration  for  aota^  hnidon  of 

to,  88  D.  866. 
Flraad,  46  R.  184. 
Qanacmllj,  88 a  806;  STB.  14& 
lo  aoUon  agafaiot  talagrnih  oonpaqv,  48  B. 
by  bailor  against  baOaa,  84  D.  1«L 
fbr  braaoh  of  ooTonant  of  aeWn,  64  O.  8081 
Indofaan  ara  ao-aiuatloB,  bordaa  al  proof  la 

D.  408. 
loawmbla  hitanot,  68  B.  Itt.  14& 
Nagligenoa,  banian  of  proof, 
dant,  50  R.  688-600. 
aaaring  ooUislon  of  faoaah 

D.  64. 
lor  in joriaa  to  paMwgar,  hnrdaa  of  proof  of. 


48a 


«f  praaf 


of  looomotlTa  oommonlaatlng  ii% 
ooDoamIng,  88  D.  TL 
Notloa,  46IL190. 

Of  inaanity.  81  B.  808;  44  B.  488, 480. 
Of  nagUganoa  of  warabooaemaa,  84  D.  UOL 

whara  faUroad  una  atook,  68  k  708-707. 
On  altarOlon  of  faislnmiantB,  87  R.  8flO-401 
On  injvarj  bj  paawnger  earrier,  8R.  848. 
Railroad,  bordan  of  proof  of  nagUfUMa  In 

oatfng  lira,  88  a  7L 
Ratifloation  of  agantTa  ada.  94  a  88L 
RaapaoUi^  oonaldantion  of  sola,  48  a  808b 
That  atraam  abova  tida  waiter  la  naTlgabla,  6  a  1881 
Whan  on  dafandant,  mnatimtiona,  87lL  140,  IfOL 

an  pUnttf ,  lUaitratloniL  87  R.  148, 148. 
Wbart  ona  ran  ovar  1^  railroad,  48  R.  ^88,  M8L 
inth  roapaot  to  nagUnnaa  whan  8ra  fa 


BUBOIiABT. 

8aa  OniMniAL  Law,  VI,  Oi 

BUBXAI.  OBGONIK 


BIOYOLBa. 
laa  HioBWATi,  V. 

BY-LAWS. 

in,  4;  UnaoomronAi^ 
noaa. 

OALBNDAB8* 

Julian,  88^  88, 88. 
Laapjraar,88a8^88. 

CANALS. 

a  868.  ^^*  ^^  *•  ^  ''*^  • 

Ckn^  mmarinloBawta^  ttablll^  af.  In  Un  Totfc,  80 

Otea  raqnlrsd  In  kaapb^,  84  a  888w 
Rafoaal  to  adaUt  tag,  pnudoMla 
68a  108. 

CABB1BB8. 
SaaOumos  Cari 


OABBTINO  OONOBALBD  WBAPON8. 
8aa  OkimvAL  Law,  VI,  10, 

OASHTBBS. 
laa  Baiu  An  BAnnra,  V. 

OAVBAT  BMPTOB. 
Baa  BzMonova,  XVI,  i;  Balm,  IT,  I,  & 

OBMBTBBIBS. 


oharaa  of,  at  aonunon  law,  14  a  m. 
datainf ng  for  dabt.  14  a  677. 
rmiady  for  wrongrol  ranMval,  14  a  670^  617. 
right  of  vomofal,  14  a  676. 
Body  not  proparty,  14  a  676. 
Body,  proparty  in,  66  a  6w 
Borlal,  dnty  of  axeentor,  aa  to,  14  a  677. 
Borial  ground,  powar  to  dIapMa  of,  88  a  487,  488l 
Oamatwy,  infonotian  againat,  76  D.  484. 
Daad  body,  ri|^  of  prmrty  hi,  06  D.  761 
Daad,  burial  of,  ohureoyarda,  righta  in  lor  burial 
purpooaa,  82  D.  61L 
'     for,  88  D.  600. 

,  t!tla  to  kuida  in,  88  a  618. 
of  burUa,  who  bound  for,  88  a  ilC 
«xaonUMr^dnCiaB  raspaothw  burial,  82  D.  61C 
husband  to  bouad  to  boxy  bia  wil^,  82  D.  618. 
huaband  to  llabto  to  third  parMm  tor  bunrfaMr  hto 

wife,  82  D.  618.  ^^ 

huaband'a  ligbu  with  reapaot  to  grava  of  wIIol  81 

a  618. 

Jorladiotioo  of  aourta  raapaadng.  plaoa  and  rltei  of. 

82  a  618. 
tow  aontraOlng.  hi  the  United  Btatoa,  88  a  81L 
modoa  penniaubla,  82  D.  510. 
on  whom  duty  of  reate,  by  canon  tow,  88  D.  616. 
an  whom  duty  of  roots,  tj  civil  tow,  88  D.  616. 
paraona  whoaa  duty  it  la  to  fumlah  aepnltura,  61  a 

61L 
ptooa  for,  aodaoIasUoal  tow,  82  a  611 
nroparty  in  bodlaa  of,  82  D.  618. 
ramoval  of  body  after  burial,  88  a  611, 614. 
lainTBl  of  body  after  burial,  laglalatnra  n^  a» 

thorissa,  82  D.  615. 
ramoval  of  body  after  burial,  without  aothoH^,  81 

a  616. 
right  to  oaleot  ptooe  of,  and  to  praaanraand  mra  loi 

it,  82  a  612. 
right  to,  in  ahurefayarda,  88  D.  61L 
right  to  proHda  for  by  will,  82  D.  510. 
BopuMnraof,  and  right  to  dlraot,  82  a  606^  611 
taUng  bodlaa  for  dtoieotion.  82  a  611 
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Ohxai^tMm 
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'  B^oliiv  Ivtar  oat  <<  blglnnv*  ta,  19  m.  m 
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I.    Op  Ooodb. 

1.  Who  are. 

Br  water,  who  la,  and  liability  of,  47  a  861. 
Ckg  oBpreoB  eompany  Is  a,  47  a  860l 
f'r**'"**^  and  private  earrieia,  dletlnotlon 

a  600. 
DoAnltlon  of.  47  a  648;  81  a  761;  87  a  407;  40  D 

100;  18  a  601;  27  D.  617. 
giieiioi  oompanlee  liable  as,  7  D.  314. 
WvrjuuM  Is  a,  47  a  668;  11  a  666;  86  a  604,  60B 

Bablli^  of,  when  attaches,  47  a  66B 
Vorwardmg  merobant,  when  liable  as,  7  a  818;  B4  a 

140. 
Mij  oogago  In  other  business.  47  D.  OIB 
OwBor  of  eaaal-boat  is  a,  47  a  668; 
Paroel  orpress  eompany  Is  a.  47  O.  660. 
BaOroad  oompanT  Is  a,  47  D.  661;  If  a  681. 
Bhip  Is  a,  47  D.  668. 

Btsge^XMch  proprietor,  when  is  a,  47  D.  660. 
Btsamboat,  when  and  when  not  a,  47  D.  668. 68B 
Iblegraph  oompanlee,  1  R.  460,  461;  46  a  487,  48B 
IMephone  oompanies,  44  a  841,  242. 
Itet  of  liability  as,  47  a  660. 
Wharfinger,  when  liable  as,  24  a  146. 
Who  arc,  88  a  789;  28  a  657. 
gOQonUy, 81  a  761;  87  a  467;  40  a  100;  4T a64B 

B  Freight. 

«.  Bight  to  and  Liability  for.  In  OeneraL 

BeglDS,  whon,  60  D.  160. 

Oombinatlon  between  oarrying  oompanlee  to  establish 

onlform  rates,  40  D.  286. 
Defined,  60  D.  149;  40  D.  44. 
Dieortminatlon  in  charges,  60  D.  148. 
Bsoessire  freight,  money  exacted  for,  reoovety  of,  48 

a  160;,61  a  820-633;  51  a  143. 
IMght,  BO  right  to,  where  goods  are  do4  rightfolly 

flwMivad  40  a  44. 
Owner  of  goods  preventing  their  delivery,  00  a  188. 
Parol  erloeneo  of  eostom  of  ilisoount  from  freight,  8 

R.  m\. 
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B^  to,  »  D.  14»-lft2.  .  .,  »  ^«  -« 

9tetaM  fbdnff  ntca,  eonstnietion  of,  61  R.  OSS-SMk 
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ft.  When  BMiied,  Uen  (or.  Pro  Rntn. 
IMkfmry  of  wboto  eeigo  et  place  of  dietinaUon  Is  ee- 

aentinl  to,  eO  D.  161.  

Pteigtat  eerrleKe  end  deliTexy  are  both  precedent  to, 

00  D.  150. 
Has  no  lien  for  fMgfat  paid  prior  carrier,  61  D.  6& 
Uen  of ,  72  D.  f4S.  .   .   ^  ,v  «• 

PaTment  for,  when  may  be  demanded,  00  D.  161 
Pre  rata  iUngria,  00  D.  163.  ^^  ^ 

mgfat  to  detain  goods  not  received  from  ovner,  40  u. 

Short  delivery.  dediwUon  for,  00  IX  16t. 

S.  Dm^  ee  Carry; /V^erenees. 
Obntraels  between  transportation  oompaiilee  to  lessen. 

49  D.  280. 
Mscriminatinff  a^afaist  those  patronising  other  lines, 

64  R.  802-8e& 
I>iaeriniinataon  by.  64  R.  882-800. 
Doty  to  carry  for  those  applying.  It  R.  60L 
Daty  to  carry  without  preference,  18  R.  87. 
Giving  preference  or  special  privileges,  13  R.  87. 
Most  accept  goods  fh>m  all  who  apply,  64  D.  871. 
Veodnoft  carry  dogs,  67  R.  24.  .,  „  «^ 

Need  not  carry  goods  outside  boainees,  67  R.  S4. 
N«ed  not  receive  goods  fpwn  wrongdoer,  «0  D  44. 
Perishable  goods,  right  to  precedence,  81  R.  668,  608. 
Pirfeieucas  y»^  discriminatiooa  not  allowed,  44  R 

608.  600L 
Pksferance  given  express  oompany  is  iUegal,  69  R. 

4.  IMiterff  e/  QoodM  U, 

Delivery  «f  foods  to,  62  D.  848. 
Delivery  to  charge.  60  D.  M. 
Loos  by  fire  while  waiting  shipment.  60  R.  671.  i71L 
LWrility,  whan  eommenoes.  87  D.  804. 
6.  BUU  nf  Lading. 
A.  Oonstmetlon  and  Effect. 

Advaaees  or  porehase  made  on  faith  of.  88  D.  412. 
Agroement  In,  exoeptinff  dangers  of  the  sea.  88  D.  414. 

in.  eaeepting  loes  by  fire,  88  D.  424. 

in.  limitSngArrier's  liability,  88  D.  4Si. 
As  evidence  of  Ude,  65  D.  300. 
By  whom  to  be  signed,  S3  D.  40a 
carrier  may  be  consignee,  88  i>.  409. 
0»^gnor  bound  by  terms.  20  R.  108. 108. 
Consignor  may  sign,  when,  88  D.  408. 
Constmetion  and  elleet  of,  and  eridenoe  to  vary  er 

contradict,  38  D.  664;  88  D.  407-416;  60 IX  800l 
Dedned.  88  D.  407. 
Ufact  of,  as  evidence.  88  D.  410. 

•a  evidence  of  title,  88  O.  417. 

as  a  receipt.  38  D.  409. 

of  exemption  of  loes  bv  barratry,  88  D.  426. 

ef  reeervatton  of  privilege  of  resbipplng.  88  D.  4I& 

of  soudry  exceptions  and  reservations.  88  D.  424. 
fUiupiiel  arising  frvm,  88  D.  410,  412. 
Korm  of ,  88  D.  408.  ^     ^ 

U  b>4h  contract  and  rscelpt,  88  D.  408i 
Land  carrier  may  make.  88  D.  408. 
Negtjtiability  of,  and  ita  duration,  88  D.  421 

of,  statutory  proviaions,  88  D.  428^ 
Ntf  foods  being  shipped,  issue  of.  is  Invalid,  88  D.  4ia 
N*)C  contract  as  to  quantity  unless  it  says  "  quanUty 

raanMiteed.**  71  D.  72iL 
N«4  conclusive  of  condition  of  goods.  88  D.  416. 
Noi  conclusive  of  quantity  of  goods,  88  O.  413. 
NiA  conclusive  of  shipment  of  goods,  88  O.  410. 
Parol  evidence  to  control,  65  D.  30a 

eridence  to  vary  eiteet  of,  88  D.  400,  419. 

atipttlatioiM,  when  merged  in,  88  D.  400. 
Pereon  algntaig,  estopped  by.  88  D.  412,  414. 
Printa  faeU  effect  of.  as  eridenoe,  88  D.  417. 
Receipt  of  goods  may  be  denied  notwithsUnding,  88 

Bpedai  eiaase  or  indorsement,  effect  of ,  84  R  418. 
Suit  for  Injury  to  goods,  who  may  sustain.  38  D.  428. 
Dstt^  to  mads  hi  triplicabs,  88  D.  40R 
Imn  10  HocM  Am.  D.  *  A». 


When  does  not  protect  consignee  or  his  vendee^  tt  Bl 

664. 
Who  bound  by,  88  D.  40R 

e.  Indorsement  or  Transfer  oL 

BonaJUU  holder  of  bill  obtained  by  fraud,  19  R.  M. 
Delivocy  without  indorsement  transfers  goods.  100  &. 

182.  860. 
How  may  be  transferred,  66  D.  800l 
Indorsement  of,  title  of  Indorsee.  88  D.  410.  419 
Negotiability  of.  88  D.  422,  423. 
Pledge,  by  transfer  of  bill  of  lading,  49  D.  781 
Right  to  show  goods  not  received  as  against  Voim  >ldl 

holder.  63  R.  453,  454. 
Special  indorsement  of,  28  D.  421 
Transfer  of,  how  may  be  made,  38  D.  410l 
Tranafer  of,  transfers  title  to  goods,  66  D.  WOl 

d.  Oontnct  by  Agent  or  Master. 

CSirier.  agent's  knowledge,  when  does  not  bind,  fi 

U403. 
Liabilities  for  sgents  employed  by,  86  D.  230. 
Master  of  veeselhas  no  power  to  sign  unless  goods 

shipped,  70  D.  582. 
Owner  is  bound  by  contract  between  express  company 

and  carrier,  2  R.  129. 180. 
Owner  may  sus  carrier  hired  by  express  company,  1 

R.  129. 

OL  lAmUaiUmi^f  LiabiUtf, 

Authority  oi  agent  or  shipper  to  stipulate  lor  sos- 

emptlon  from  liability,  98  O.  107. 
Otfriers  liability  fur  negligence,  validity  of  eontraet 

llmitlns.  82  D.  490. 
Condition  tor  preeentlng  efadm  within  certain  time,  81 

R  600^11. 
Contract  limiting  liability  of,  02  D.  294.  674.  029;  08 
D.  480;  72  D.  704;  79  D.  67;  82  D.  290,  879;  86  D. 
227;  88  D.  007;  03  D.  78,  230;  96  D.  044;  97  D.  181; 
66  D.  485. 
Contract  limiting  time  to  begin  action  against,  98 IX 

83& 
Custom  to  exonerate  from  du^  <^  delivery.  43  D.  060 
Exemption  does  not  cover  negligence.  2  R.  130. 
Exemption  from  liability  musl  be  Just^  10  R  877, 

878. 
Express  company's  restriction  of  liability  to  certain 

snm,  4  R.  60. 
Fraud,  validity  of  contracts  limiting  liability  for,  81 

D  409 
Liability,  notica  to  restrict,  82  D.  501 
as  Insurer,  may  be  limited  by  contract,  32  D.  487. 
at  common  law,  82  D.  495. 
contracts  limiting,  in  cases  ot  fraud  or  neglect,  82 

D  480. 
English  statutes  forbidding  limitation  of,  82  D.  480i 
how  far  ihnited  by  local  usage,  8  IX  217;  11  Di 

047. 
Iowa  statute,  82  D.  408. 

¥ower  to  limit  at  common  law.  81  D.  401 
exas  sutule,  32  D.  498. 
Limiting  responsibility  of,  by  eontraet,  40  b.  681 
McgliKence,  contract  limiting  liability  fur,  97  D.  409; 

82  D.  480;  1  R.  132;  2  R.  130;  10  K.  3<i7-S7& 
Notice  by  advertisement  and  poeting,  32  D.  606. 

attached  to  receipt,  32  D.  505. 

facts  from  which  assent  to  Is  presumed,  32  D.  604. 

if  assented  to,  becomes  a  contract,  32  D.  &US. 

insnincient  evidence  of  assent  to,  32  D.  604. 

is  generally  treated  as  a  p.'x>po8al,  82  D.  601 

limiting  liability,  82  D.  502. 

of  reasonabls  requisition,  32  D.  5^^!. 

printed  on  ticket  or  check,  32  D.  506. 

requiring  statement  of  value,  32  D.  600. 

when  deemed  assented  to,  32  D.  502,  504. 

whether  shipper  must  be  slu>wn  to  hav«  agrsed  to^ 

how  may  limit  responsibility  by,  28  D.  667. 
Notice  to  Umit  liabtrity,  62  D.  573,  629;  64  D.  39?-  79 
D.  57;  92  D.  010;  03  D.  230;  96  D.  644;  42  D   iMg; 
56  D.  485;  24  D.  187. 
Receipt  o(,  limiting  liability  by,  94  D.  601 
when  binds  as  a  contract,  85  D.  220. 
when  limits  liability  of.  93  D.  78. 
Restriction  of  duty  of,  60  D.  83. 
Bestriction  of  liability  of.  60  D.  81 


S4    Common  Oamen. 


INDKX  TO  NOTES. 


Oommon  CarrierA. 


Bpadal  eontnete.  Hmitinflr  HftMlltj  of ,  tS  D.  496,  ML 
Speeim]  eootract  limitiiig  liabilltj  must  be  roMonaUe, 

02  D.  880b 
Statatary  Mmitation  of  ihip  ofwiMr's  liability,  10  R. 

887,868. 
Ung*  o(,  to  oairy  goodi  on  deck,  46  D.  106. 
cannot  absolve  carriers  from  ordinary  dutiss,  68 IX 

148* 
to  control  UabtHty  of,  81  O.  765w 
to  vaiy  liabUity  of,  42  D.  408. 

7.  Carrien  <^  2Ai9e  8UdU 

Carriers  of,  ars  oommon  carrion^  12  B.  288,  SOO,  801, 
602. 
are  insurers,  12  R.  601,  608L 
liability,  28  k.  678. 
vhether  are,  18 IL  68-66. 
Oonditions  and  rules  which  may  preseribe,  97  D.  216. 
Cannot  stipulate  aeainst  results  of  nealbrenoe,  67  D. 

21& 
DeterictaUoo  thnragh  not  proyidlniT  box  for  horses^ 

86  R.  88& 
liability  for  delay  In  carrying,  07  D.  fl8b 
for  escape,  67  v.  210. 
Injuries  by  unrulinem,  67  D.  SUk 
insufficiency  of  cars,  67  D.  211. 
neglect  in  caring  for,  67  D.  2U. 
overarovding,  67  D.  21L 
owner  being  present,  67  D.  2U. 
rstnsal  to  carry,  67  D.  211. 

whers  owner's  nsgleot  oontrlbatoi  t*  Iom  sI,  67  D. 
212. 
Most  furnish  suitable  cars,  67  D.  21&. 
Mot  Ui^»le  when  loss  results  from  nature  or  propsoil- 
ties  of,  67  D.  210;  4  R.  482;  18  R.  64,  66;  U  E.  667. 
•flpttlattoBS  ttmiting  liability,  67  D.  216,  217. 

•l  htnu,f<^  What  LdabU. 

a.  Generally. 

AeoMoot,  responsibaity  for,  86  D.  706. 

Becomes  bailee  for  hire,  when,  10  R.  874,  871. 

Ou«  exacted  of,  72  D.  682;  86  D.  706. 

Osrrier's  liabUlty  for  loss  by  negligence,  82  D.  602;  67 

D.  701. 
IMense  that  failure  to  perform  his  duty  would  not 

have  woriced  an  injury  but  for  the  negligenee  of 

another,  96  D.  106. 
Duty  of,  72 1>.  248. 
Duties  of .  as  to  damaged  goods^  IS  D.  472. 

genendly,  8  D.  211. 
Derrymen,  providing  safe  means  for  tsami,  11  K.  666L 
General  liability  of,  81  D.  664. 
Inherent  defects,  loes  from,  81  R.  667,  6761 
Inhermt  causes  injuriee  from,  81  R.  668. 
Is  an  insurer,  82  D.  400;  67  D.  70L 
Iaw  whioh  governs  eontraot  of,  88  D.  4061 
UabiUty  of,  89  D.  406;  27  D.  617;  8  D.  21L 
beyond  limit  of  hU  route,  66  D.  84;  69  D.  4161 
for  acts  of  servants,  97  D.  29L 
where  he  carries  goods  whitdi  he  is  not  bound  to  r». 

oeive  or  carry,  42  D.  497. 
Negligent  and  tortious  aots  of  ssrvant  for,  what  liable, 

<i0  R.  880-884. 
Responsibility  for  sals  earriags  of  goods  or  live  stoek, 

76  D.  497. 
8teves,  carriers  of  ars  not  Insurers,  12  R.  602. 


Inevitable  Accident;''  "Perils  of 
:"  Public  Enemies. 


k  ■'iuDtof  God;" 
the 

Act  of  God,  behig  remote  causs  of  loss,  whether 

rier  is  liable,  07  O.  4ia 
defined,  97  D.  400;  18  R.  618;  81  D.  666. 
deby  ot  earner  resulting  in  injury  of  goods  by,  97 

D.  410. 
siududee  idea  of  human  agency,  97  D.  409l 
loss  occasioned  partly  by,  97  D.  406-41L 
meaning  of.  18  R.  618-621. 
minglea  with  neglect  of  carrier,  86  D.  426,  4SS;  01 

D.  456;  97  D.  409. 
no  defense  against  negliffence,  18  R.  619,  620. 
obstacles  to  navigation  do  not  exonerate  carrier,  71 

D.  688. 
to  excuse  carrier,  must  be  sole  oanse  of  loss,  97  D.  400. 
what  are,  18  R.  619. 
what  ii  so,  Is  a  questton  of  bw,  97  D.  4001 


Barratry,  exosptlon  of  loss  by.  In  bQl  of  lading,  28  U 

426. 
OoUision  deemed  peril  of  the  sea,  when,  41  D.  282. 
Damages  of  the  river,  oonstruction  of,  6  R.  679l 
"Dangers  of  the  river"  defined,  41  D.  281. 
Dangers  of  the  sea,  capture  by  foreign  powers,  41 D. 
284. 

collisions,  when  deemed  perils  of  the  ssa.  41  D.  282. 

dangers  of  navigation.  Hability  of,  for,  41  D.  281,  282, 

explosions  and  fires,  ttablli^  for,  41  D.  iSL 

liability  for  collisions,  41  D.  282. 

liability  for  Jettisons,  41  D.  283. 

liability  for  perils  of  sea,  41  D.  28L 

liability  for  piracy,  41  D.  284. 

what  are,  26  D.  217;  27  D.  617;  81  D.  75L 
Bxemption  from  loss  because  of  unseaworthlnesL  49 

D.  88. 
Inevitable  accident,  defined,  46  R.  61. 

liabUity  for  loss  by,  81  D.  656. 
Jettison,  when  deemed  a  loes  from  perQs  of  the  na. 

41  D.  288. 
"Perils  of  the  ssa"  deAned,  41  D.  28L 
Perils  of  the  sea,  no  defense  against  nsgVgmioa,  18  R. 

«« Perils  of  tho  ssa,**  to  what  losses  appBss,  18  B.  6801 
Performance,  what  excuses,  62  D.  116. 
PuhUo  enemies,  oanrien  not  liable  for  loos  by.  97  Di 
409L 
BMrligenoe  of  carrlor  hi  exposing  goods  to  loss  hy, 

e.  Deviation  or  Delay. 

Dehiy,  loss  through,  liabUity  for,  SI  R.  667. 

of,  exposure  of  goods  to  pisril  by,  97  D.  416L 
Deviation,  Uabillty  for,  46  D.  852. 
makes  ship  liable  for  loes,  88  D.  60. 
not  Justified  by  mere  apprehension  of  danger,  88  D. 

60. 
what  is  a,  88  D.  00. 
DUlgenoe  which  carrier  mnst  exercise,  97  D.  409. 
Duty  to  rsoeive  and  transmit  goods  within  a  reason' 

able  time,  74  D.  612. 
Freshet  does  not  excuse  f^lure  to  transport,  when, 

88  R.  209. 
Liability  for  loss  of  goods  through  unneoessaiy  detay, 

96  D.  667. 

Perishable  goods,  duty  in  shipping,  81  R.  667-670. 

liabUity  for  delay,  81  R  507-570. 
Press  of  freight,  whether  excuses  delay,  81 R.  667, 668 

669. 
Strike  of  employees,  UabUlty  for  delay  occasioned  bgr, 

97  D.  410. 

A  Improper  Stowage;  Firs;  Theft;  Leakaga. 

Oarrying  goods  on  deck,  usage  as  to,  46  D.  106. 
Fire,  carrier's  liabUity  for  loss  l^,  31  D.  664. 

contract  exempting  trom  liabUity  for,  81  D.  666 

Uability  for,  81  D.  666. 

liability  for,  act  of  congress  concerning,  81  D.  666. 

liabUity  for,  when  originates  elsewhere,  81  D.  666- 
lATceny  by  carrier,  67  D.  282. 
Uakage.  liabUity  for,  81  R.  667. 
Usage  w  carrier  to  carry  goods  on  dedk,  46  D.  106^ 

9.  Diielonng  VeUtu  of  Goodi. 

Fraud  will  limit  liabUity  of,  24  D.  187. 
Value  of  goods,  may  require  statement  of,  82  D.  46L 
Value  of  goods  or  lotters,  duty  of  sender  to  disdoee, 
88D.  96. 

10.  Delivery:  lAabUUy  after  AtHmL 

Acts  of  consignee,  when  end  liability,  7  R.  692. 
Carrier  by  w«gon  must  deliver  to  consignee,  100  D.  648. 

may  bind  purchaser  to  receive  goods,  7  R.  466. 
Ceases  to  be  common  carrier,  when,  61  D.  433. 
Circumstanoes  discharging  carrier's  ilabUity,  80  R.  648. 
Consignee,  carrier  may  be,  88  D.  409. 
Consignee's  duty  to  remove  his  ^oods  on  arrival,  86 

D.  777. 
ConRtructive  deUvery,  sufflciency  of,  49  D.  836. 
Delivery,  diitv  respecting,  43  D.  660;  76  D.  94. 

of  goods,  liability  for.  28  D.  623,  524. 

to  wliom  should  deliver  goods,  8  D.  218. 

what  sufficient,  7  R.  691;  43  D.  660;  42  D.  487. 

where  and  to  whom  must  be  nuule,  81  D.  802. 

whether  must  bs  to  consignee  personally,  71  D.  fM 


Oomxnon  Carrier*. 


IKDKX  TO  NOTfia 


Oommon  Oarrtorik    M 


ML 


hj 


•ad  Uim1,7B. 


DHtf  of  ooniinon  eMrrltr  m  to  dAUrary,  8S  D.  OS. 
«f  evrton  lo  aoU^  mmtAgnm  of  wiiTal  of  goodft 

tint  ftinilih.  M  D.  HL 

of  oonngiMO,  HftbOUj  for,  7 


MD.  8A. 


Qoodi  itorBd  bj 
R.  SOS. 

UftUltjftftflroRlTalMaffeotod  Iqt  oaitom»  7  R.  BSL 
after  animal  of  goods,  7  B.  501. 
for  foods  fltondantil  esUod  for,  86  R.  asa 
vhecbsr  torminstos  on  dsUvonr  to  wsnihoots,  M 

D.  sm 

Hotfes  of  srrlval,  vbother  BOit  bo  glvm.  71  D.  I90l 
llotios  and  rsMonsbls  timo  to  romovo,  7  R.  fi0L 
RfltanI  of  otfTlor  to  doUror  foods,  B7  D.  U. 
ViRnlBttlloB  of  liabiUty  of  ,  ^  D.  8S;  n  D.  mh  7i  D. 
"    98  D.  SS8:  W  D.  S80:  t4  D.  147. 

to  ramofo  foodSp  86  D.  777. 
lo  dflUv«i7  bj  oairior,  81  D.  808;  60  D.  W, 
lOOL 
ofbciof,vfth  rsqwottodntif  of  doUritT,  66  a  86; 

6«  D.  OO-IOL 
tooootral  llaMtttj,  0  D.  6UL 

of  oommon  oanion  to  flvo  notloi  of  airtTsl 
of  foods,  50  D.  100. 

whonwimon,  UabOUgr  of,  wiisn  asttnf ,  67  D.  O;  81 
Jk  888. 

Iiablasii,«6a4n;6ri>.n;  MD.  1M;68D. 


i...^  of,  AowiBf  that  loos  was  ozcosablo,  88  D.  672. 
of  proof  to  oooMMnlo  from  loss,  70  D.  87. 
Is  on  oanter  to  aoooont  for  loss  or  Injuiy,  07  D.  888, 

Dsmsfos,  iiMiiioun  of;  for  dslsj  In  doUmrlnf  foods, 
70  D.  875. 
8ar  non-daUvofyof  foods,  88  D.  180;  60  D.  786L 
UabOilarof  for  mmola  oonssqnsnoss  of  nsglnst,  W  P, 
701. 

of,  no  dofiass  In,  88  D.  601 


ItSL  raeoTerr  of,  on  brasoh  of  oontraot  bj,  60  & 
488^  680^  408, 196,  4Mu 

n.    CiiswsB  OP  PASMnrona 
1.  rAonrs. 
oar  oompank*,  ttabillty,  18  B. 


4S8L 


inr  oar  oompanlos^  oars  mqnlrsd  of,  66  R.  8661 
Habimy  Cor  UMfto,  60  VL  8ftO-8S8. 


driiwnoia,SSD.  80L 

•ompaqy  Uablo  as.  for  tiMfl,  10  R.  46a 
a  Jhily  Is  Cbrry. 

botwoMi,  41  a  484;  88  D.  78a 

87  D.  717. 

fMftai  train,  psmsnfcr's  ilfbt  to  ba  oarilod  In,  8i  a 
187. 

^s7a7la 

of  bad  oharaetor,  or  who  li  llkoty  to  eanss  In- 
'  Jnry  or  aanoyanos,  87  D.  7ia 
lunlslirin  mvst  not  inf rioga  right  of  psssongw  to  bs 

oarriad,  41  a  471. 
tebt  of,  to  mfttss  to  carry  gambler,  87  a  717. 
Wnsnoarriar  must  raooim,  61  D.  Oil 

a  Gflfv  Meguirwd  ^;  UMUt^  Osnsm^fL 

iBSBOisbhi  lor  nsirUgonoo  only,  48  a  8S6. 
Omo  oocaotod  while  eanyliig  pasMngars.  88  a  868;  81 
a  140;  88  a  600,  OaOc  87  a  O^;  88  a  687;  48  a 
866:  SO  a  888;  81  R.  88^-380;  61  a  008,  OOa 
Ohrrisrby  fallraad.  dntisp  of,  64  a  6ia 

stmmshlp,  datlcs  of,  64  a  684. 
Okfilor's  liabUity  tor  oanstng  Injury  lo  pawsimai  by. 
48a  866^868;  48  a  68a 

rale  rsspasUnf  dsgrss  of  osrs,  tt  a  860;  n  a 


UsMllty  of,  for  aeoidMits,  04  a  616^ta 

lor  nofUfsnes,  48  a  86a 

terl^JurimlopBSSsnfaw,48a688;  H  a  4fa 
M not  onreias  anramo  skill  and  Tlgilaiioa,  64  D.  iSl 
NofUfmioa  hi  ovorioading.  48  D.  86a 
Noflfeisnas  In  starUng  tnin,  O  a  88L 
Hot  InanrsfB,  64  a  6«;  01  a  888;  8  a  841;  48  a 


PUiangor  injiimd  l^  nogleot  of,  86  a  887. 
F^MSsogor  is  not  answerable  for  neglect  of,  76  D.  Stf. 
Pssssagsrs,  responsible  for  saf e^  of.  88  a  408. 
8taga<ioaoh,  injury  to  passengers  of,  88  D.  86a 
Utmost  oars  ssactsd  of,  48  a  86a 

a  ITrsi^  or  SVrCs^  ffsrwmls  or  Tkbtd  Pi 


AmanH  an  psmsngsrs  by  third  parsons,  88  a  111, 

iia 

Ooodnetors  wrong^  proeoHnf  pssMngarls  aircol,  48 

a  8a 

DrsneUiig  psssoiuLw  with  water,  Mable  for,  41  a  87. 
Ininrles  from  nefflganoe  of  third  person,  88  D  88a 
Injuries  throogh  servant's  mistake  of  fwto,  6  a  817. 
LfabttHy  for  aeU  of  servants,  8  a  817. 

for  asmnH  br  eondnotor,  08  D.  88a 

lor  asmnlt  of  porter  of  palaee  ear,  18  a  10^  ML 

ioraasMiltof  ssnrants,  tt  a  lia 

fsr  fslse  bnprlsanmsnt,  68  D.  884. 

lor  Injvry  from  mail  bsg  thrown  from  train,  18  a 

41,4a 

fformaliolonssotsof  ssrranlB,  86  a  404. 

lor  wanton,  wiUfol  sot  of  eondnotor*  08  a 


by  sot  of  ■onraat^  88  a 


for  iQJwy  to 

SOL 

for  torts  of  smployaes,  41  a  840-84a 
for  willfnl  sou  of  ssrrants,  84  a  800; 


«  a  10- 


flor  wrongfol  asmnlta,  86  D.  SOL 
Most  roprosB  disorderly  oondoot,  48  D. 
Prateetmg  paemngar  from  insults,  OS  D. 
Tortious  sets  for  whioh  liable,  in«taneee  of,  8  a  SI7. 
Tortious  aots  of  ssrrant,  liabUity  for,  8  a  817. 

a  &|/b  Baadt  V^kitU  or  Applianon^ 
BrakM  aada^  nH,  HahUllgr  to  passeogar,  88  a  4a8» 


DefeoU,  tor  what  not  liable,  1  a  84a 

DefeoU  in  vahiola,  llabtltty  for,  48  a  80a 

Duty  of,  to  nw  now  imprommants  and  inrentiona 

76  D.  810. 
Utent  defeot  in  manufsotnrs^  UablUty,  81  a  824-826: 

64  D.  688;  08  a  lOa 
Uabiltty  of,  for  defects  in  roadways,  48  a  802;  04  a 

688;  76  a  866. 
UablHty  of,  for  defecU  in  vahide.  48  a  888;  64  a 

688;  76  O.  866. 
Must  avail  themselvoe  of  new  Inventions,  64  D.  6ia 
Negligence,  breaking  down  of  brid|j:e,  62  a  686 
breaking  down  or  upeetiing  stage,  62  D.  08a 
breaking  of  axle,  68  a  684. 
dofeotiva  or  misplaosd  rail,  OS  D.  Osa 
of  manufacturers,  04  D.  625^28. 
Not  insurer  of  ssfety  of  vehide,  81  a  8Sa 
Railroads,  oars  required  in  oonstruoUon  of  road,  87 

a  74a 

Roadways,  liahUKy  for  defects  in,  48  a  881 
Vebides,  duty  raspeoting,  04  a  SSL 

a  IfAo  nrs  Patttngtm:  HerHn  of  Pne  Ptu$mg9n, 

Allowing  ehildren  to  ride  on  platform,  87  a  7ia 
Barkeeper  on  boat  is  not  employee,  when,  11  a  80a 
Death  of  iraln-boy  riding  free,  36  a  675. 
Drover  on  pass,  whether  |ias8eii{;er,  47  a  84. 

with  pam  is  passenger  for  hire,  10  a  06,  87a 
Drover's  pees,  oondition  in  sgalnst  liability,  when 
binds,  80  a  167, 16a 
exemption  from  negligence  in,  elfect,  18  a  867. 
limiting  liability  to  penoos  on,  10  a  867, 860.  876l 

871,87a 
rights  of  holder  of,  88  D.  »1, 102,  S7a 
traveler  on.  Is  passenger,  18  a  S67. 
Duty  to  passengers  riding  free,  43  a  10;  S8  a  S8t-2S4 
Fare,  non-payment  of,  as  a  defense  to  actions  for  ln> 

juries  sustained  by  passeni^rs,  81  D.  838. 
Free  pam,  aooeptor  of,  may  waive  right  to  sue  lot 
negllgenoe,  00  D.  670,  080. 
grom  neglect,  holder  may  recover,  82  D.  loa 
notios  or  agrsoment  on  beck  of,  70  D.  77a 
rights  of  holder,  71  D.  201. 
Free  pssaenger  may  rsoover  for  nesrligenoe,  10  a  87a 
Oratuitons  pasaenger,  oontrsct  off,  waiving  right  to 
damsgea,  72  D.  800;  88  D.  88a 
mi^  rsoover  for  negleot  of  direoton»  71  a  na 
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UMiUj  for  penoot  riding  by  invitetion  of  tba  serr- 
»Dta»  S5  D.  l». 
to  child  mounting  cart  on  drivtr^i  Invitation,  29  R. 

641. 
to  one  ridiqg  bm  on  driver'i  invitatioB,  40  R.  SS6L 
■ail  agent  ia  not  paaaonger,  86  B.  46& 

whether  paaaenger,  47  B.  8S-86. 
One  indocfng  oonduotor  to  let  him  lide  free,  68  R. 

484,  485. 
Pam,  oare  reouired  towuda  paaaenger  on,  67  R.  894. 
exemption  from  negligence,  to  one  riding  on,  effect 

of,  67  R,  3»WMW. 
limiting  liahility  to  persons  on,  10  B.  800. 
Passenger  assisting  servant,  64  R.  805l 
Servant  riding  free  on  return  from  work,  6S  R.  S80- 


7.  Siek  and  Injirm  Pauengeft, 
Duties  to.  07  D.  499»  600. 
Must  provide  his  own  assistants,  07  D.  400. 
Passen|:er  of  dim  vision,  puttingoff  of  train,  07  D.  600. 
Requiring  extra  time,  must  give  Umely  notice,  07  D. 

499. 
Should  give  notice  on  leaving,  7  R.  707. 
Sickness,  whether  proximate  result  of  negligsnee.  47 

R.  881-^4,886.  -•'•'-» 

R  Wk0n<hubscom99Pat$€ng»r;KMping  Approach 

CUar. 

Duty  of  carrier  to  keep  platform  and  its  approaches 
free  from  snow  and  ice,  64  D.  628. 
to  light  platform  and  approaches,  64  D.  624 

iUjuries  at  platform,  instances  of  liahility,  8  R.  411k 

Uability  to  ono  faUing  through  hole  in  platform,  86 
R.  667. 

Must  keep  pbOfoim  and  approaches  safe,  8  R  417. 

Passenger,  when  one  hecomes,  86  D.  707. 

Flatf oms,  duty  to  keep  approaohes  to  in  ■afe  condi- 
tion, 96  D.  124. 

Bife  means  of  egress  at  eating  plaess,  7  R  707. 

Slipping  on  ice  on  platform,  liabiUty  for,  8  R.  417. 

Stations,  duty  to  keep  ia  fit  oondition  for  passenffers. 
06  D.  186. 

a  ZVeJwtf ,  Duty  to  Purchato;  Stopping  Ooor. 

SeejMtfplO. 

Aggravated  penalties  for  receiviug  escsssive  flue,  87 

R  788. 
PMssgo,  whether  must  he  continuous,  10  R.  718,  710. 
Passenger  must  inquire  when,  where,  and  how  he  can 

go  or  stop  over,  88  D.  807. 
Passenger's  right  to  stop  over,  70  D.  780. 
Passenger  ticket,  effect  of,  78  D.  474,  480. 
Payment  of  fure  as  affecting  llabilily  of  carrier,  00  D. 


Stipulation  that  oompany  shall  not  be  answerable  for 

injury  to  party  or  his  servants,  88  D.  887. 
Stop-over,  agent's  power  to  authorise,  46  D.  106-108. 
burden  of  proving  right  of,  45  D.  108. 
fault  of  conductor  in  not  giving,  45  D.  106. 
Tfcket,  oonduotor  cannot  require  person  to  suirender, 
and  also  to  pay  fare,  46  D.  197. 
tMilities  must  be  furnished  for  purehase  el,  OS  D. 

109, 187,  281. 
for  this  day  and  train  only,  46  D.  104. 
*good  for  this  day  or  trip  only,**  41  D.  470. 
is  not  the  ^hole  contract,  88  D.  807,  806. 
need  not  be  surrendered  till  seat  is  given,  41  D.  476L 
of,  is  only  evidence  of  contract,  45  D.  198. 
of,  its  effect,  46  D.  198. 

regulation  requiring  pnrehaM  of  before  entering 

oars,  98  D.  109.  * 

wrongfully  taken  up,  41  D.  474. 

Through  passenger,  right  to  stop  of,  10  R.  71R  719: 

84  R  28.  — »        . 

Ttain  rates,  when  proper,  8  R  108. 

lOi  Roffulationt:  Limitation  of  Liability. 

Agents  of   r&ilrond  corporations  may  malce  reflrula- 

tions,  41  D.  472. 
Agent's  representations  as  to  plaintiff's  right  to  stop 

over.  46  D.  195. 
Oannot  exempt  from  liability  for  negligence,  10  R.  96. 
Charging  increased  fare  when  tiekot  is  not  bouxht  at 

station,  41  D.  488. 


Check  given  passenger  must  be  shown,  thoush  he  hM 
balance  of  ticket,  41  D.  478. 

Commutation  ticket  must  be  shown,  41  D.  478. 

Conditions  to  exempt  from  liability,  76  D.  777. 

Conductor  may  eject  passenger,  though  ticket  hM 
been  wrongfully  taken  up,  41  D.  474. 

Conductor's  agreement  to  stop  at  station  not  on  time- 
table, 41  D.  4»1. 

Disoiminations  and  undue  preferences,  41  D.  484;  OS 
D.  760. 
by.  what  are  lawful,  41  D.  484. 
Llabilitv  of,  as  affected  by  contract,  48  D.  867. 
Limited  ticket,  riding  afterwards,  24  R  88,  88L 
Lfoi  ticket,  when  may  be  respected,  41  D.  474. 
May  limit  common-law  liabUity  by   contract.  10  R 

868.  869.  878,  874,  SH.  ^^ 

Mistake  of  officers,  passengers  not  to  suffer  from,  H 

D.  476 
Notice  on  back  of  ticket,  effect  of,  16  R  467--«64. 
Ni)tice  on  ticket,  what  binding,  89  R  166,  167. 
Passenger,  discriminating  against  because  of  color. 
41  D.  488. 
electing,  for  disorderly  conduct,  41  D.  481. 
ejecting  for  refusing  to  show  ticket,  41  D.  476L 
excluding  courtesans  and  pickpockets,  41  D.  481 
excluding,  for  improper  motives  or  misooDdnct.  41 

D.  482. 
excluding  gamblers,  41  D.  488. 
losing  ticket  must  pay  fare.  41  D.  478. 
may  enter  train  anywhere  between  points  named  oa 

their  ticket,  45  D.  199. 
must  answer  at  once  whether  he  win  pay.  41  D. 

476. 
must  be  allowed  to  search  for  his  tieket,  41 D.  476. 
must  Inform  himself  ot  rales,  45  D.  188. 
most  inform  himself  where  trains  stup.  41  D.  48L 
must  make  one  cunt'ouous  trip,  46  D.  198. 
not  paying  fare,  where  may  be  ejected,  41  D.  477. 
showing  ticket  after  ejection,  rights  of,  41  D.  477. 
lU^uIation  as  to  stop-over  ticketa,  45  D.  192-1001 
discriminating  because  of  color,  41  D.  itsi. 
discriminating   between   fare  paid   on   ears    and 

at  stations,  41  D.  488. 
excluding  hotel  runners  from  platform  or  atation 

41  D.  472. 
excluding  persons  from  platform  and  sUtion.  41  D. 

472. 
forMddIng  acoeptanoe  of  fare  flrom  ejeoted   pas- 
senger, 41  D.  477. 
forbidding  changing  of  seats,  41  D.  471. 
forbidding  conversation,  41  D.  471. 
forbidding  ridipg  on  baggage  or  mail  cars,  41  D. 

479. 
inconsistent  with  duuter  or  by-laws.  41  D.  471. 
in  general,  respecting  passeogers,  41  D.  471-486;  46 

D.  192-199. 
limiting  time  in  which  ticket  may  be  used,  41 D.  479 
not  to  Htop  at  particular  stations,  41  D.  48L 
prohibiting  disorderly  cojiduct,  41  D.  481. 
reasonableness  is  the  test  of  validity  of,  41  D.  47L 
reasonableness  of,  whether  a  question  for  the  omrt 

orthejury,  41D.  471. 
requiring  baggage  to  be  booked  and  paid.  41   D. 

471. 
requiring  exhibition  of  ticket  before  enterinjr  can. 

41  D.  478.  * 

requiring  obtaining  of  stop-over  tickets.  41  1>.  48a 
requiring  separate  cars  for  ladlei«  and  their  OMxiru. 

41  D.  481. 
requiring  surrender  of  ticket,  41  D.  476. 
respecting  liability  of  passengers  on  freight  tndns, 

right  of,  to  make,  41  D.  47l. 

that  passenger  may  be  ejected  away  from  remilar 
station,  41  D.  477. 

that  passenger  on  freight  train  shall  have  a  particu- 
lar kind  of  ticket.  41  D.  478. 

that  msstenger  shall  not  be  carried  on  freight  trains. 
41  D.  478. 

that  passenger  shall  not  ride  on  platforms,  41  D 
479. 

that  passenger  shall  not  stop  over,  41  D.  198. 

to  be  valid,  must  be  general  and  pennanaat,  41  D 
47L 


Common  Oarriers. 


INDEX  TO  NOTES. 


Oommon  Oarriars.    S7 


,  VDrMaoiMbIa,  IoMumm  d,  41  D.  tfS. 
make,  41  D.  472. 

roles  and  ngnUtloDt  of,  rMpoeting  plat* 
41 D.  479L 

11.  Duty  in  Stopping  or  Starting. 

Daft7  to  give  paaaengvr  time  to  alight,  97  D.  788. 
LiabDtty  for  poetponing  ttartlnff  ^  train,  06  D.  006. 
for  not  mnning  tialne  aocordlDg  to  the  time-table, 

06  D.  OO3-OO0. 
for  noC  ttoppiQK  at  itation,  06  D.  004 
Reaeooabie  time  to  leave  must  be  allowred,  7  K.  707. 
Stopptng  near  ftation  to  allow  f ndgfat  tiaio  to  paM, 

61R.0a»-0(Mw 
Stopping  oTer  cnlTert,  7  R.  700b 
Stopwinic  short  of  platfurm,  7  B.  706. 
8ud«leiily  backing  at  station.  60  R.  tSL 
Tnin  most  stop  at  place  reaaonable  to  alight  at,  7  R. 
706. 

IS.  ^ftction  nf  PoMmngor. 

Gkows  for  ejecting  piMBngera,  08  D.  670. 
Ilamages  for  being  ejected.  02  D.  138. 
DteenminatJon  between  pasBengera  off  the  sasM  eiaM 

is  forbidden,  08  D.67L 
Meeting  passenger  on  wrong  ticket,  40  R.  483,  484. 
after  raosiTing  part  of  Cue,  84  B.  284,  286l 
for  non-payment,  effect  of  tender,  35  R.  280. 
ef  passenger  on  excanrion  ticket  60  R.  628, 620. 
ef  pes»ennsr  on  wrong  tnio,  60  R.  627,  628. 
proper  though  fall  fsie  tendered,  when,  29  R.  464. 
tnaDsnsr,  68  D.  67Sb 
while  train  is  moring,  68  D.  572. 
wlio  Ikils  to  comply  with  reinilikUons,  08  Di  671. 
who  bsB  lost  his  ticket,  68  I>.  571. 
who  refuses  to  purduse  ticket  at  station,  08  D.  671. 
Kxpolsion,  statement  by  eerraut  at  time,  competency, 

36  R.820L 
FtMce  which  may  bs  used  in  ejecting  poaaengem,  08 

D.  673. 
Forfeiture  of  ticket,  08  Dl  671. 
Inauie  or  dangerously  ill  paaaenger  may  be  remoyed 

from,  97  D.  500. 
leauing  wrong  ticket  and  ejecting  paaasngsr,  remedy 

for,  60  &  807. 
Uability  for  acta  of  agents  in  ejecting  pasaengen.  68 
D.  571. 
ejecting  passenger  cawed  by  oonductor'a  mistake, 

68  D.  572. 
wronsful  expulsion  fxook  car,  68  D.  388. 
Faaeenger  ejected  for  refuMJ  to  pay  fare,  92  D.  109. 

«xf  iidtfioa  of,  fivm  timin,  80  D.  290. 
Power  to  expel  pesasngecs,  how  may  be  exerdaed,  68 

D.  572. 
Bailnied  conductor,  eommaad  of,  wlwn  equivalent  to 
actual  foroe,  99  D.  289. 
eou<lttcU>r,  in  removing  perK>ns,  acts  within  scope 
of  his  authority,  99  D.  289. 
iUding  in  different    direction   from   mMitioDed   on 

ticket,  24  IL  22. 
Right  to  stay  on  train  not  stopping  at  atatlon,  54  R. 

243. 
Rules,  expulaioa  of  pssseogen  for   nonHJompllance 

with,  92  D.  142. 
Wrongfully  ejecting  pasaenger,  liability  tor,  8  R.  317. 

18.  Baggage. 
Beikliiv,  71  D.  168. 
B-Mks,  71  D.  102. 

Delivered  to  agent  of  another  line,  69  D.  466l 
Deposited  in  warebouae,  88  D.  07L 
Dressing  cane,  7L  D.  102. 
Duty  and  liability  aa  to,  8  R.  802-804. 
Pot  which  liable,  41  D.  770;  61  D.  47. 
Guns,  iiietoia,  et&,  71  D.  103. 
Instances  of ,  8  K.  302,  303.  804. 
Jewelry,  71  I>.  161;  8  R.  302-304. 
Uecs,  71  D.  160. 

Left  at  a  depot  or  warehouse,  90  D.  741. 
Uability  for  loss  of,  84  O.  37;  60  D.  87;  82  D.  409; 
95  D.  644. 

Uw  negllgetiea  of  connecting  carrier,  86  R.  709-71 L 

for  acts  uf  baggage-ma>4ter,  97  D.  291. 

tor  baggage  kept  In  paeeeugvr'a  po-aesalon.  42  D.  87. 

for  jewelry  of  paaaenger,  42  [>.  37. 

for  money  stoleu  from  paesenger,  42  D.  87. 


UabUHy  for  package  kept  hi 

for  property  left  in  atateroom.  42  D.  37. 
when  not  that  of  a  warehouseman,  90  D.  74L 
Masquerade  ouetiiuies.  71  D.  16:L 
Mttterlals  to  make  ganneiits,  71  D.  160. 
May  Include  money  in  trunk.  32  D.  469. 
M«rchandli>e,  71  D.  100;  8  ti.  802;  34  R.  87»'38L 
Money.  71  O  161:  28  IL  113;  8  R.  301 
Money  and  valuable  merdhandise,  liability  for,  14  Dt 

137. 
Must  be  oarried  without  extra  charge,  71  D.  158 
Night-glaasea  and  telesco|jc8,  71  D.  162. 
Notice  that  it  is  at  risic  of  owner,  82  D.  469. 
Notice  that  merchaniilae  oarried  as  liaggage,  sui^ 

clen<7,  34  R.  879-381. 
Opera-glasaee,  71  R.  162. 
Kogulations  requiring  baggage  to  be  booked  and  paid 

for,  41  D.  471. 
Suiviual  instrumenta,  71  D.  162. 
Termination  of  liability  for,  24  R.  171. 
Tools,  71  D.  162. 
Usage  of  oiminion  carriers  respecting  ebecking  bag^ 

gage,  50  D.  100. 
Watch.  71  D.  161. 
What  Included  in.  71  D.  150;  74  D.  156;  8  R.  801;  M 

R.  272;  5  R.  224. 
What  Is,  Is  question  for  jury,  71  D.  lOOi 

14.  JSvidenee;  Burden  €/  Proof;  Damagoa, 

Changing  construction  after  acddeut,  admissibility. 

50  IL55. 
Damxgee,  exemplaiy,  for  injuiy,  2  R.  242. 
for  injury,  how  computed.  49  D.  638. 
for  wflirul  acts  where  aervaiit  retainud,  24  R.  299. 
measure  of,  where  penoual  injuries  arc  !Mut«ineU, 

76  D.  266. 
verdict  for,  when  exoeaaive,  74  D.  98. 
Due  care,  ontis  of  proof  respecting,  43  D.  363. 
Evidence  of  reiHdn  or  alteratloua  aifter  acci<leiit.  67  R 

183-186. 
N^ligence,  accidents  from  which  inlerred,  02  1>.  CS4- 
ti8U;  64  D.  621. 
inferred  from  car  overtuminff,  62  D  683 
Inferred  from  cur  running  off  the  track,  62  D.  683 
Inferred  from  colliaiiun,  G2  D  6iii. 
inferred  from  cxiilosion,  62  D.  684. 
onuM  of  provin;;,  when  iMASdengen  are  hurt,  75  D. 

264;  43  D.  3(i3. 
presumption  of,  when  passenger  Is  injured,  62  Ik 

680-089;  64  D.  506;  72  D.  632,  702. 
prima /acie  evideuoe  of,  45  D.  114. 
when  carrier  mu:*t  disprove,  tf'2  D.  680-682. 
wlicn  passengtir  must  prove,  tI2  D.  081;  65  D.  080. 
Onus  is  on.  to  disprove  ne<(li^ence,  2  K.  242. 

of  proof  rf*8petiting  negliifenoe.  43  D.  303. 
Presumption  uf  negrigenue  from  accident,  43  R  7V>7ik 
from  breaking  or  upeetting  slags,  50  R.  565-557. 
from  injury,  60  R.  663-600. 
Servant's  declarations  at  aocident,  admlaalbility,  58  R 

605-608;  96  1>.  73. 
Sleeping-car  coni|ianies,  presumption  of   negligence 
frum  loes.  66  R.  860.  861. 

15.  Injury.  Whfn  Proximate  Cauto. 

Dangerous  premiites,  when  proximate  cause,  47  R  387. 
Ill  Ijeallh  from  uegli^eiLue  of,  too  remote,  wbeu,  34  R 

92,  M. 
injuries  from  exposure  tlirough  negligence  of,  36  R 

382,383. 
Neglii^nce  of,  when  proximate  caune,  62  R.  163. 
or  misconduct,  when  too  remote.  41  R.  66-.'>8. 
fUckness,  wlien  proximate  result  of  neglu^ence,  52  R 

159,160. 

16.  Contributory  Hegligenee. 

Alighting  from  car  while  in  motion,  whether  negU* 

genoe,  97  D.  785. 
Alighting  where  train  not  at  re^fular  station,  7  IL  700, 

707.  ^ 

OiMktributoTy,  of  passent^r  injured  by  neglect  of  ear' 

nor,  43  D.  304,  3i»i. 
n^'lect  of  passengers  in  riding  on   platform,  43  Di 

300. 
neglect  of  passengers  in  riding  with  limbs  oat  oi 

window,  43  D.  300. 
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OontributMnr,  neglect  of  pMsengen,  43  J>.  364. 
neglect  or  ponengers  in  getting  on  or  off  at  Irrqgn- 

lar  BUUons,  48  D.  866. 
oeg^eet  of  pumongew  in  getting  on  or  off  moring 

tniUp  48  D.  864. 
ncfflect  of  pMsengen  in  riding  in  beggmge-oer,  S3 

I>.  866. 
neglect  of  penenger  riding  in  onMithorlied  poel- 
Uon,  48  D.  866. 
Delaying  leaving  uutU  train  starts.  7  R.  707. 
Drover  riding  on  engine,  by  permission,  48  R.  15-17. 
Duty  to  look  for  pawing  tntins  on  taking  train,  61 R. 

862-364. 
Expo.4ing  elbow  from  window,  60  R.  689,  590. 
Jomping  from  moving  train  on  conductor's  advice,  66 

R.  815,  846. 
Jumping  from  moving  car,  when  not,  68  R.  116. 
Leaping  from  moving  train  is,  44  R.  66;  98  D.  888;  41 

R.  508,  509. 
Leaping  from  moving  train,  wliat  does  not  ezcnse,  44 

a  508,  609. 
Leaving  seat  before  car  stops,  49  R.  89. 
Leaving  seat  while  car  in  motion,  58  R.  118.  IVL 
Mounting  by  front  platform,  41  R.  848.  849. 
Mounting  or  dismounting  from  moving  train,  87  R. 

884-887. 
Negligence  of  passenger  on  or  after  leaving*  7  R.  706, 

707. 
One  riding  on  engine.  5S  R.  485,  486. 
Opinion  whether  stoekjcar  dangeroos  tor  riding,  60  R. 

185. 
Passenger  alighting  at  intermediate  station,  7  R.  707. 
company  not  liable  for  wrongful  acts  of,  91  D.  228. 
instances  of  contributory  negligence  of,  83  D.  680. 
leaving,  duty  to  k>ok  for  passing  trains,  50  R.  277- 

280. 
leaving  bis  place  to  ride  in  baggageHAr  or  other 

dangerous  place,  91  D.  177. 
occupying  dangerous  position  in  car,  08  D.  494,  496. 
on  freis:lit  trains,  rig-hts  of,  27  R.  696. 
riding  in  caboose,  98  D.  846. 
Regulations  forbidding  leaving  oar  in  motion,  68  R. 

118. 
Rldin»?  in  bagirage-car,  55  R.  18. 
in  dangerous  position,  41  R.  347,  848. 
on  freight  train  with  conductor's  assent,  40  R.  fM. 
on  pilot,  55  R.  42-44. 
on  platform,  55  R.  44. 
Rights  to  alight  where  train  stopping  for  train  pur- 
poses only,  7  R.  706,  707. 
Bitting  on  platform  or  driving  bar,  37  R  710-718. 
Standing  In  dangerous  position,  58  R.  113-116:  90  D. 
781;  98  D.  498. 

III.    CoHiraonifo  Carriiu. 

Agreement  to  divide  receipts.  12  R.  40. 
Connecting  lines,  llabii  ty  on,  59  D.  450. 
Contract  limltlnfir  liability  of  flrst  carrier,  72  D.  28L 

to  carry  beyond  line  whore  implied,  2  R.  141, 142. 

to  carry  beyond  its  line.  74  D.  512. 
Delivery  to  succee<lliig  carrier,  what  Is,  72  D.  787. 
Deviations,  effect  of,  72  D.  242. 
Intermediate,  termination  uf  liability,  67  D.  82. 
Liability  of,  beyond  their  usual  route,  7  D.  814;  60  D. 
450. 

for  connecting  carrier,  without  contract,  86  R.  761. 
762. 

for  delivery  of  through  freight,  7  R.  592. 

for  goods  carried  beyond  its  line,  72  D.  478. 

for  loss  beyond  its  own  line,  2  R.  141,  142;  1  R. 
79,  81. 

for  negligence  of,  35  R.  708-711. 

in  absence  of  contract,  42  R.  667. 

beyond  his  route,  91  D.  451. 

of  connecting,  66  D.  430;  82  D.  388. 

bi  oonflned  to  Its  own  route,  96  O.  514 

of  flrst  carrier,  72  D.  231. 

to  passengers  of  another  cnmnany,  70  D.  429. 

for  goods  carried  beyond  its  line,  72  D.  478. 

where  place  of  losi  cannot  be  shown,  72  D.  248-246k 
Not  obliged  to  continue  to  carry  over,  72  D.  231. 
Original  carrier,  duty  of,  72  D.  243. 

where  held  liable  till  goods  reach  their  destination. 
72  D.  232. 

where  held  not  liable  beyond  his  line,  72  D.  286b 


Plaos  of  loss  d  ioodi,  presumption  concerning,  72  D 

24^246. 
Power  to  contract  for  carriage  beyond  their  liries.  72 

D.  280. 
Power  to  contract  with  one  another,  72  O.  fih?:  83 

D.  88. 
Presumption  as  to  liability,  40  R.  457. 
from  receipt  of  fare  over  connecting  lines,  84  D. 

498. 
where  .goods  damaged,  60  R.  299,  306. 
Ralhroad,  contract  by,  to  cariy  beyond  its  route,  89  D. 

164. 
RallToarti,  UabUitgr  of,  beyond  their  own  lines,  69  D. 

450. 
Receiving  goods  marked  beyond  line,  12  R.  40;  78  D. 

232;  42  K.  665-660. 
through  goods,  llabliitj,  12  R.  40. 
Station  agent  cannot  extend  liabili^,  18  R.  40. 
Statutes  concerning  liability  of,  72  D.  246. 
Through  contracts,  what  are,  72  D.  240*242. 
Throu»rh  contract,  what  necessary  to  estAblish.  80  R. 

761,  762. 
When  entitled  to  exemption  under  oontract  with  flrst 

carrier,  72  D.  24i. 
When  lUble  as  partners,  72  D.  238. 
Which  liable  for  damages,  78  D.  248. 

COMMON  OOUNTSk 
See  Assumpsit,  IL 

Use  el,  onder  oode  itystem,  57  D.  545,  560l 

OOMMON  LAW. 

Christianity,  whether  a  part  of,  49  D.  618 
Iaw  of  United  States,  common  law,  whether  past  ol, 
of,  40  D.  618. 

OOMMON  BE0OVBB7. 

Generally  obeo  ete,  96  D.  72& 
In  United  States,  86  D.  725. 

OOMMONS. 

Apportionment  ot  rig^t  of,  8  D.  298. 

OOMMUNITr  PBOPBBTY. 
See  Huss4n>  avd  Wirn,  II,  8. 

OOMPENSA.TION. 

See  Oppicbs  ajid  Oppicbbs.  II,  1;  Hastbr  and  Ssrv. 
ANT,  IV,  4;  Quantum  Mmurr;  Trusts  and  Thus- 
Taaa,  V,  7;  Putsioians. 

OOMPLAINTS. 
Bee  PLnADiNO  and  Pkacttioi,  VI,  S,  a. 

COMPOSITION. 
See  Aocusioir;  Assionmint  for  Bunnr  or  Crbd- 

rroRS,  III,  4. 

Receiving  part  in  satisfaction  of  whole,  88  B.  tU, 
894. 

OOMPB0MI3B1. 

See  AssiomiRNTS  fob  Brnrfit  of  CRiorroRs,  III,  8; 
Attornrt  and  Cuhnt,  III;  Contracts,  IV,  2. 

Attom^s  power  to  compromise  client's  dalm,  80  R. 

858-860;  84  D.  93;  44  D.  482 
Bastardy  proceedings,  right  to  compromies,  56  D.  22S. 
Consideration,  compromise  of  doubtful  claim,  46  D. 

205. 
Doubtful  claim,  by  aooepting  speoiflc  sum,  46  D.  708. 
Doubtful  claims,  when  set  aside,  26  D.  6L 
Made  on  Sunday,  validity  of,  3  0.  372. 
Through  mistake,  effect  of,  15  R.  175. 

GO^IGBALMEINT. 
Bee  Fraud,  1, 8;  Insuranob,  II,  H 

CONDEMNATION. 
See  Confiscation. 

CONDITIONS. 

See  Dbrds,  V,  6;  Insurahcb;  Salbs,  II;  SuBsmBi^ 
II;  Tblbgraph  Uompamixs,  HI:  WiUiB,  V,  1& 

CONDONATION. 
See  liABJiiAeR  and  Divobob,  III,  01 


Conlbderste. 
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OOVFSDBRATB  GOVSRNMBVT. 

■m  JanuAfiovAi.  Law,  YIU;  JuDeura,  IX,  A; 
Owrtcm  AUB  OrncBss,  IV. 

COHFSSBION8. 
8m  CmuoMAh  Law,T,  8,  *, 
«f  JndgnMoti*  iM  Ju9«iinm»  II,  C 

OONFIRMATION. 
JuMCiAL  Saus,  III;  Punio  Laiim,  in,  4, 

OONFIBOATION. 

of  oood«mii»ti<Mi,  when  rold,  88  B.  488,  484. 
Heir's  right  to  luid  told  under  iteUiU  of,  W  ii.M,97. 

OOWPLICT   OF   LAWa 
Law  or  PbACi  or  Ooittract. 
Law  or  Situs  gi  Placs  or  PnroiMAjioi. 
Law  QawMMMW  Rbmsdt. 
Wills  ahd  Estatis  or  DiciDiim. 
PsBUMrnos  as  to  Foisism  Law;  Hnm  <w 

USDST. 

■m  Hossavs  ajis  Win,  1, 1;  If  ariiaos  awd  Divorob, 
II,  1,  III,  1;  Statvti  or  Limitatioiii,  II;  Taxa- 
I,  III,  S;  Usi  rt;  Wilu.  I,  & 


L 

IL 

HL 

19. 

V. 


L    Law  op  Plaoi  or  OomAOi. 

for  creditors,  Tmlidity  of,  by  wbst  Isw  ds- 
tmnlnsd,  26  D.  48B. 

emRter,  what  Isw  govemi  eontrtct  of,  88  D. 
406l 

r  sgent  hi  foreign  itsts  !■  dusmed  te  be 
mads  tbere,  99  D.  070. 
by  sgwit  who  solicits  ordsra,  which  bii  princfpsl 

nrast  spproTe,  99  D.  8701 
by  mall,  whsiw  deemed  mads,  99  D.  609. 
Cootrect,  law  goTernlog,  preawnpUoo  as  lo,  87  R. 


Oontncti,  what  goreraed  ^  to  loei,  12  D.  504;  IT  D. 


OwBrns  eupstmetion  and  ▼aUdlty  of  eootiacts,  12  D. 

604;  19  D.  184. 
niegal  coDtraeU  valid  iriiers  made,  enf oroemeot,  87  B. 


Indofsement,  bj  what  kw  fovsmed,  84  D.  81T;  44 IX 

68;  27  D.  142. 
iMim  of  ooontry  when  contract  was  made  controls  It, 

17  D.  182. 
Les  ioei  controls  validity  of .  99  D.  66& 
L*s  loci,  when  controls,  81  D.  270;  99  D.  068. 
Hade  in  one  state,  when  valtd  in  another,  93  D.  777. 
Flees  where  oontnct  of  guardianship  is  deemed  to  be 
made,  90  D.  660. 
vhere  deemed  to  be  mads  is  place  vrhtif  final  sacent 

Is  given.  99  D.  068. 
wliere  deemed  to  be  made,  HQ  D.  668-67& 
where  deemed  to  be  made  when  made  faj  letter.  99 

D.  600. 
where  takes  effect,  99  D.  008b 
Pretest,  Ux  ioH  cotUracttu  governs  as  to,  when,  48  D. 

217. 
Yalldi^  of,  bj  what  law  controlled,  99  D.  608. 

of  contract,  le%  loci  eontraetug  controls,  59  D.  568. 
▼old  where  made,  will  not  be  enforced  elsewhere;  99 
D.008. 

IL    Law  op  Srrus  os  PkAcs  or  PsaroRMAHOB. 

Oonoeniing  allowance  of  interest,  0  D.  192. 

Gonstractlon  of,  is  controlled  bj  law  of  the  place 
where  It  is  to  be  performed,  99  D.  668. 

Iaw  guveming  note  drawn  and  delivered  In  different 
stotee,  31  R.  78. 
of  plaoe  of  delivery  governs  when,  81  B.  78. 
of  n'Cwif  governs,  when.  81  D.  271. 

Mortgage  of  land  in  one  eUte  payable  in  another,  81 
D.  271. 

Protest,  Um  of  place  where  bill  payable  governs,  when, 
48  D.  217. 

Sale  of  personalty  roost  be  oonwrnmated  In  accord- 
ance with  the  law  of  the  country  where  it  is,  12 
D.  470;  19  D.  184. 

Thmafer,  eonflict  of  laws  respecting,  2.S  D.  178. 
onder  foreign  law,  effect  of,  66  R.  129-140. 


m.    Law  GoTuuinis  Rsmbdt. 

Foreign  judgments,  proof  and  effect  of,  62  D.  809;  18 
D.  m. 

Governs  statutes  of  limitations,  12  D.  BOL 
Jndgments  of  fedend  cjarts,  effect  of,  in  state,  80 IX 

87,89. 
of  sister  states,  vaUdity  and  effect  of,  89  D.  486;  44 

D.  003. 
Preference  when  giren  to  the  If  at  fori,  10  D.  281. 
Statute  of  limitation  of  another  etata,  effect  ef,  18 

D  66. 

TV.    Wii*ui  Asv  IfisTATn  OP  Dicmnm. 

Obnceming  distribution  of  peisonalty,  18  D.  860. 
Decedent,  assets  of,  most  be  sent  to  his  domicile,  82 

D.  100. 
l>omleile,  law  of,  govenis  dktrlbutloo  of  personalty, 

85  D.  48& 
of  decedent  governs  dlstribathNi  of  psnonalty,  82 

D.4ba. 
Law  of  place  governs  claims  of  creditors,  86  D.  488^ 

govenis  distribotion  of  realty,  86  D.  490. 
Validity  of  will,  by  what  law  determhied,  48  D.  619. 
What  must  be  probated  where  the  property  is,  48 IX 

520. 
Will  of  personalty  most  conform  to  law  ef  tsstatoi^ 

domicile,  48  D.  619. 

▼.    PEMUiimoir  AS  TO  WoKMum  Law;   Hnm  Of 

Usury. 

Intarest,  foreign,  presumption  as  to,  87  R.  685,  680b 
Presumption  as  to  laws  of  foreign  and  sister  states,  87 

B.  584-687. 
Usurious  contract  mads  elsswhere,  enforcement  of,  81 

R.  686. 
Usuiy,  conflict  of  htw  as  to,  66  B.  009-61& 

CONFUSION  OF  GOODS. 

Bee  Accissioii. 


CONGRESS. 
OonriTOTioMAii  Law,  TI,  8l 


OONNEOTING  CARBir^^BS. 

See  OMmos  Caebirrs,  III ;   TiLMSAni  Oompa- 

mis,  VIL 

OONSANGUINIT7. 
SeeAppuRTT. 

OON8IDBB  A  TION. 
See  OoirrRAcrs,  IV;  Disds,  II;  2;  Bvidrnos,  ITI,  8.  4; 

MORTOAORH,  III,  8;   NSOOTIABUI     IMSTRUMRSIB,    illj 

Patmut,  II,  4;  Sriapio  Pirformamcs. 

CONSOLIDATION. 

See  CoaroRATiOHs,  YllL 

Defined  and  discussed,  58  D.  60S-612. 

Of  actiuiis,  see  Plbadivo  and  Practici,  IL 

CONSPIBACY. 

See  Criminal  Law,  VI,  11;  Labor  Umoaa. 

Boycotting,  deflned,  76  D.  788. 
fMigfn  of  term,  76  D.  788. 
whether  criminal.  76  D.  788-786w 
Civil  action  for,  47  R.  288. 
DeAned,  28  D.  60& 

Luring  into  state  to  procure  arrest,  28  R.  262. 
Malicious,  to  prevent  insurance,  liability  for,  28  R 

108. 
Not  to  work  except  for  price  designated,  28  D.  lOOi. 
Persons  ent^iged  m  strike,  22  R.  487. 
Btrikes,  when  a,  28  D.  511. 
To  break  contract  of  service,  28  D.  51€l 
To  oueroe  employers,  28  D.  610.  61L 
To  coerce  wurkmen,  28  D.  6.0. 
To  control  rates  as  ctnimion  carriers,  28  D.  612. 
To  raise  wages,  28  D.  507-512. 
Trades  union,  acts  of,  when  indictable  as  ctinspirade^ 

28  D.  607-612. 
Workmen,  conspiracy  to  control,  2b  D.  607-512. 
Workmen  molesting,  what  deemed  to  be,  28  1>.  609 


10   Ckmstitational  Lftw. 
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Oonatitutioiial  Law 


OONSTITUTIONAIi  LAW. 

1.     OOHRITVnONAL  OOXTBmOH. 
a.     BftAHOHII  or  GOVSRNMSMT. 

L  StparaUon  qf. 
%.  JbrtruNve  DepartmenL 
S.  Ugidativ:  BHU  </  CVmML 
4.  JydidaL 
ID.    SrATOTUp  Validitt. 

L  Federal  LegiOation  en  Subf§eL 

1.  Mxeroite  ofPiAiM  Pmitn. 

t,  Sunday  Lavn  orul  Lavot  reguJUUvhg  Sale 

<^  lAquoT. 
4  SMroapeetive  and  Bz  Pott  Facto  Law 

OenoraUy. 
i  Law  Impairing  OWgationt  of  CvntnuiU, 

A.  Generally. 

k.  AflecUn^  Corporate  Rlirltta. 

«.  Impairing  Vested  Rlflffato. 

d.  Affecting  Elemediee;  Curative Sututea. 
C  Jwrg  Trial;  Duo  Frocooo  of  Law;  Lav  of 

(M  La/nd. 
y.  Aidiai^g  IvnprmmMml, 
H  TiOo;  Bmbraeint;  moro  than  Ono  SmbjecL 
9,  A  footing  OJleert. 

10.  Bogiotration  and  EUctiont. 

11.  Donjfing  Equal  Righto. 

U.  Statutoi   Conforritig   Spoeiai   PrimUgot; 

Other  Staiutoo 
tL  Conotruetion  of;  Declaring  Void. 
$m  Ahimaui,  IV;  Oouirrm;  Oourtb;   EbRcnoNt,  II; 
Kmivknt  Domaix,  I;  Exthaditiom;  Uomutkad,  1; 

IVTHUIAnOVAL  LaW.    iNTSRltTATI    COMMRIICR;    JURT 

Am  Jurors,  I;  Intoxicamtb,  II;  Orrici  amd  Ofki- 
eiRR,  I;  Ordimakcbs;  Patrntr;  Statutr  or  Limita- 
nom,  lY,  4;  TAZAnoN;  Tbratxrr. 

BxsmpUon  statutes,  see  Ezrcotions,  VII,  1. 
LagisUUve  divorce,  see  Marruoraxd  Ditorob,  III.  1. 

L     OOMBTITVnOMAL  Ck)XVBimOM. 

Oannoi  revive  barred  claim,  7  R.  25S. 

take  definite  and  final  action,  72  D.  78. 
Constitution,  oourts  will  inquire  Into  adoption,  tt  D. 
«40. 
of  the  United  States,  amendments  to,  restrain  iren- 
eral  government  only,  SO  D.  466. 
berdses  delegated  power,  72  D.  78. 
Is  not  oo-ordinate  branch  of  government,  72  D.  79. 
Pom  to  seours  Its  comfort  and  protection,  72  D.  79. 

n.    Brakcurb  or  Oovrrnmrnt. 

1.  Separation  of. 

IspMRtlop  of  branches  of  government,  27  R.  <178,  679. 

8.  Executive  Departn.eiU. 

Oovomor,  dIscroUon  of,  not  subject  to  rsvlew.  83  D. 
061. 
MOfufamtis  against,  83  D.  801.  8(t8. 
See  MAJiD%Hi'«. 

t.  Legislative;  BiUe  of  Credit, 

Appeal,  legislature  cannot  grant.  8  R.  160. 
Barred  claim,  le(»^8lature  cannot  revive,  7  R.  2ft& 
Bills  of  credit,  bank  bills  are  not,  52  R.  454. 
defined  and  described,  26  D.  78. 
state  bank,  bills  of,  are  not,  25  D.  79. 
Oongreas,  power  to  determine  caused  for  expulsion    f 
membere,  68  D.  77S. 
power  to  expel    member  for  oonspiracy  to  ouuiuiit 

traason,  63  D.  773. 
power  to  expel  member  for  crime  of  which  he  has 

not  yet  been  convicted,  63  D.  778. 
proceedings  to  expel  meml>ers,  rules  of  evidence,  63 
D.  778. 
Oontempt,  authority  to  commit  for,  74  D.  681. 
Continuance,  legislature  cannot  grant,  8  R.  \l^ 
Delegation  of  legialative  power  to  municipal  oorp«jra^ 
tion.  84  D.  (Ui2:  38  D.  677. 
of  power  of  taxation  by  sUte,  44  D.  441. 
Delegating  legislative  authority,  47  D.  600;  74  D.  69a 
Journals,  as  evidence.  51  D.  616-^23. 
Judgmcnto,  legislature  cannot  set  auide,  8  R.  166. 
Legislative  powfrs,  62  D.  639. 

Legislative  control  Of  courts  in  construction  ol  stat- 
utes, 8  R.  166. 


LsgislRtnre  npuur  onsot  Rny  law  not  sxpreMbr  forbid 
den,  48  D.  269. 

Motives  of  members  of,  not   subject  of  inquiry  to 
impeach  bills,  61  D  623. 

New  trial,  legislature  cannot  grant,  8  R.  160. 

Power  of,  to  determine  causes  for  expulsion  of  mem- 
bers, 68  D.  778. 
to  expel  menhsn,  68  D.  772. 
to  punish  members,  63  D.  772. 

Reversal,  legislature  cannot  forbid,  8  R.  166. 

Statute  directing  performance  of  Judicial  fuoctiMis  is 
a  particular  way,  61  D.  574. 

Statute  validating  void  Judicial  prooeedlngH,  61  D.  674. 

4.  Judieial. 

Courts  will  declare  stetutes  void,  48  D.  269. 
Judgment  of  sister  state,  validity  of,  and   Impeach- 
ment of,  89  D.  435;  44  D.  093. 

IIL    STATtJTRs,  Validitt. 

L  Federal  Legislation  on  St^ject, 

Fsdsrml  legislation  on  subject  excludes  state,  82  R 
866,856. 

1  Sxereito  qf  Polieo  Powrt, 

Adulterated,  sutute  defining  when  milk  deemed,  is 

valid,  61  R  847^364. 
Adulteration,  legislattire  may  prohibit,  67  R  744. 
AdulteraUon.  statutes  forbidding  sale  of  adulterauxi 

milk,  67  R  748-750. 
GallingM,  uower  to  regulate,  83  D.  742. 
Conoealeo  weapons,  s'atutes  prohibitinir  earr\iiiK.  | 

R  22,  28;  14  R  380;  25  K.  661.  662;  4!  R.  .sii:*. 
Estrays,  statutes  for  impounding  and  selling.  33  R 

41A,  417. 
Game  laws  are  valid,  67  R.  744,  745 
Uuuse  of  refuge  for  deserted  children,  statutes  pro- 

vJclintf,  56  R  4.'>6,  457. 
Inspection  laws,  validity  of,  69  R.  279. 
In9]tecti«in  of  gas,  statute  for,  26  El.  617. 
Milk,  requiring  certain  standard,  51  R  847-3.'»4. 
Oleomargarine,  law  pruhibitlng  the  manufacture  tif. 

67  R.  742-754 
Oleomargarine,  statute  forbidding  manufacture  of.  .'lO 

R.  648.  <}49. 
0|ien   wt-aring  of  weapons,  statute  preventing,  8  it 

22.23. 
Patent,  8t  itutes  regulating  oMigations  taken  for,  22 

R  67-70 
Patents,  statute  regulating,  22  R  67-70. 
statute  requiring  note  for,  to  state  consideration,  !M 

R617. 
use  of.  Is  Kubject  to  police  rc«^lations,  26  R  6l8-&:!0. 
Police  lowers  defined.  35  1>.  334. 
exercise  of,  by  state«,  35  D.  334. 
extent  of,  62  D.  039. 
Statute  forbidding  business  within  certain  distance  of 

Euhlic  assembly.  42  R  457. 
killed,  statute  impoelng double  damage  for,  2v  R 
862,363. 

8.    Swiday  Lawt,  and  Latet  Regulating   Sale  o) 

Liqtu/r. 

avil  damsge  laws,  35  D.  888. 

Grogshop,  statute  requiring  conviction  on  roputJitii*n 

of  keeping.  36  R.  1<>2,  103. 
Intoxicants,  statute  punishing  on  reputation  of  k«MS|»- 

ing.  Is  void.  43  R  27,  28. 
Intoxicatmg  liquont,  state  laws  regulating  atid  pro- 
hibiting; »K\e  of.  .S5  D.  3:11 -:t34. 
Liquor.  Htatute  inakin^'- keeping /M^ma /octtfevideni^e, 
validity,  43  R  2t^2tf. 
Statute  prohibiting  sale  of,  oonstitutitmality  of.  63 
D.  40U,  519. 
License  to  sell  I iqiuirt*. vented  rijrhte,  (fives  Jio,  .•>»  D.  379. 
l»cal  option  lawr.,  47  D.  5U0;  11   R   Hi,  118;  13  R 
4Z»;  17  R  4;4.''i;  00  D.  8;i. 
con.-tiliitiMTKtliiy  of,  lift  D.  337. 
lii]Uor  laws.  3f>  L).  337. 
Statute  that  Kceing  one  drink  shall  be  prima  fade 

evidence.  43  R  28,  29. 
Sntiil.iy,  law  co  hinu  kuIoi  ns  on,  41  R  679,  580. 
suiiiite  clohing  busuiess  botues  on,  is  valid,  H  R 

772-776. 
laws,  ooustitutionalitj  of,  49  D.  016-628 
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Sm  /"Oft  Facto  Laxm  OengraUy. 

tMfottfactB  law,  dbanginif  rulM  of  •vidaoot,  98  l>. 
SSL 
deflaitioii  oC  4fi  R.  M4. 
iJaalntioos  of.  45  R.  M4-M6w 
nmaiapal  ordinaitcoa,  34  D.  828b 
attnnpecCiT*  opecmtion,  when  allowad,  6t  D.  701. 
«utatfl«,  51  V.  574;  78  D.  S70. 
eoiMtitutiooaliiy  of,  10  D.  181-139;  14  D.  803;  17  D. 
6S7. 
KlMD  ooMtitotkmal,  16  D.  5U;  17  D.  037. 
bi.a«tc  dunging  Uw  after  cnma  and  before  plea,  46 
iLMl-648. 
vheoi^ng  ptrooednre,  when  ex  pott  faeto,  45  R.  64^ 

Ktraepeetlve  operation  not  nftven  to,  82  D.  606. 
$.  Lnm  Impvuimg  OUifftUion  qf  ContraetM, 
A.  Qeaeralljr. 
Eiuie,  ravivinf  riglK  to  provo  elalmi  a^nst,  8  R. 

U'oc^tead  law  do«s  not  impair  coatnet,  12  K.  62ft. 
liMiiid  oontncta,  ataUitee  validatiii|r*  37  R.  3i)7. 
Iniiumnf  obUisaAioii  of  contract,  70  D.  496. 
ju'l^iiaenl,  wbetlMr  a  ountract  or  not,  66  D.  656b 
Lcipii  tender  acta.  eonetituUouality  of,  87  D.  126. 
ur^«UtaT»  divorces,  eonetitotionality  of,  48  D.  487, 

4Jtk 
3lttQici|«l  ordinanoee  Impairing  obligation  of  eon- 

tncta,  34  D.  6BB8. 
Obti::ation  of  oontimeta,  how  far  protected,  46  D.  261. 

U  oMitraet  defined,  70  D.  405. 

ndemptkm  Uw,  when  impairs,  79  D.  640l 
f  »iid  eotttiaol^  nnt  impairable,  14  R.  288. 

fc.  Affecting  Curpurate  Right*. 

Act  abolUking  private  corporation  and  tiansferring 

itteflbcte.31D.  112 
AaMidinjc  diarter  of  corpoiatlon,  47  D.  441,  447. 
b'luiida  of  kgialatSve  power,  81  D.  112. 
Charter  of  eorporatloa  ia  a  coutnkct,  34  D.  60;  86  P. 
471. 
eorpoiation,  flufaseqiMnt  legialation  fanpalring,  36  D 

47L 
eorporaUoo,  Impairing  by  statute,  35  D.  47L 
puwer  of  legislature  over,  73  D.  707. 
leiptbaive  reeervaUon  of  right  to  alter,  84  D.  141; 

voa  SOL 

Ountnct,  legislative  grant  protected  as,  42  D.  728b 
CunKxatioiM,  power  of  legisJature  over,  63  D.  461;  62 

D.  680. 
Oniit  !•  protected  as  a  contract,  86  D.  471. 
I^c«i»htive  grants  deemed  oontractB,  43  D.  118. 
ftoermtioQ  of  power  to  repeal  charter,  90  D.  631;  96 

D.26L 
MMuic  reqnirinir  raflroed  to  ftaoe,  ander  penalty,  34 

K.  115, 116b 

a.  Impairing  Vested  Rights. 

Act  allowing  federal  agent  to  oondemn  lands  for  poat> 

oOoe,  9  R.  103. 
Imuient  domain,  constitutionality  of  atatutee  author 

Ung  exerctse  of.  35  D.  471;  63  D.  8;M». 
nia,  ttNistituUoiialivy  of  statute  authorizing  d««truo> 
Hull  ot  proitcrty  to  pruveut  spread  ot,  47  I).  '201" 
tlO. 
l«ri«uavs  eoiitrol  over,  62  D.  708. 
U«*cunftrming  existing  righu,  10  D.  132. 
b«B  creating  «xeuiptioiis  truro  execution,  10  D.  138.- 
aaimmng  vested  ri;^'hu,  10  D.  134, 136. 
rebiiiig  to  redempttuns,  10  D.  138. 
nttiviii^  barred  remedies,  10  D.  133. 
rvk  iviiig  right  to  preMiit  claim  tgainit  estate  of  a 

liemieiit,  10  D.  7L8. 
suyiiig  execntion,  6  D.  640;  13  D.  498. 
Ukiitg  awav  all  remedy i  11  D.  98. 
nlidaiiiig  judgmeuU,  6  D.  315. 
iakiug  a«ay  defenses,  10  D.  133,  136w 
validatiiig  contracts,  10  D.  133. 
valuiaiAiig  deeds  defectively  acknowledged,  16  D. 

Hi.  MO. 
*mhibtii)g  marrtagss,  10  D.  131. 
Auiato  m*y  validate  invalid  contracts,  when,  16  D. 
Hi. 
eiu^iuwering  taking  land  for  private  road,  18  R.  404. 


Statute  eetabllahing  private  roaJ  without  ooneoot^  18 
K.290. 

requiring  owners  to  fill  up  lots,  61  R.  847. 

vacating  and  selling  cemetery,  19  R.  80. 
Vested  rights,  what  are,  10  D.  134. 

d.  Affecting  Remedies;  Curative  Statutes 

Act  giving  right  to  remove  cause,  validity  uf,  7  R.  601. 
Curing  defects  in  legal  pnioeeding8,  87  li.  307. 

defocts  in  assessments  for  taxes,  76  D.  628,  629l 

di-feots  in  execution  of  powers.  70  1).  628. 

defects,  informalities.  76  D.  528;  80  D.  73a 

destroying  remedies,  76  D.  293. 
Exemption  of  homestead,  oonstitutionali^  of  statute 

authorizing,  45  D.  251,  252 
Laws  granting  new  trhil,  6  D.  316. 

impairing  emedies.  0  D.  640;  10  D.  186;  18  D.  498. 

relating  to  evidence,  10  D.  139. 

nrlating  to  procedure,  10  D.  139. 
Making  tax  deed  prima  /cuU  or  conduslve  evidence 

of  title,  76  D.  632. 
May  affect  pending  suits,  76  D.  629. 
Remedies,  a  iditional  mav  be  given,  82  D.  76L 

given,  to  enforce  moral  obligation,  32  D.  761 

making  obligation  more  onerous,  82  D.  761 

laws  changing,  when  valid,  45  R  546.  547. 

may  be  champed,  33  li.  417. 

powers  of  legislature  over,  62  D.  112. 
Ronedy,  retroeiioctive  laws  affecting  the,  46  D.  108. 
SUtutes  of  liiniUli-  n,  ooustitutonallty  of,  6U  D.  801. 

changing,  94  D.  15L 

extending  time  to  uroseente  offenses,  39  R  577, 57& 
Statute  making  tax  deeds  conclusive  evidence,  17  D. 
608,609. 

making  tax  deedM  evidence  In  proceedings  already 
commenced,  17  D.  513. 
Stay  laws,  eoiii>titutlonaIity  of,  92  D.  66-68. 
Staying  action  for  unreasonable  time,  84  D.  448. 
Validating  usurious  contracts,  79  D.  848. 

void  Judgmsnte,  84  D.  156. 

void  proceedings,  81  D.  869. 

6.  Jury  1  rial;  J>m  Proeeu  ^  Lav;  Law  ^  ffts 

Xiand. 

Compulsory  references,  48  D.  180. 
Criminal  cases,  new  trials  in,  forbidden,  27  D.  471-488l 
Due  process  of  law,  47  D.  440. 
Due  process  of  law  defined,  48  D.  271 
guarantee  of,  by  the  fourteenth  amendment,  24  D. 

542. 
legal  proceedings  which  do  not  fall  within,  88  D. 

731,  737. 
when  reiiuires  defendant  to  have  personal  notice  of 
the  proceedings,  48  D.  271,  272. 
Joint  debtor,  actb  authorizing  Judjrment  on  service  of 

process  on  one  Joint  debtor.  44  D.  670-573. 
Judgment  of  stale  ODurts  may  be  insailud  under  foniw 

teeiilh  amendment.  24  D.  242. 
Jmy,  constitutional  right  as  Ui  trial  by,  86  D.  626. 
miticellaneous  cases  in  which    may    be  dispensed 

with.  48  D.  102. 
new  offenses,  how  may  be  prosecuted,  48  D.  187. 
regulations  limiting,  48  D.  lUl,  193. 
u-aiver  of  right  to,  48  D  193. 
Jury  trial,  guaranty  of,  m  cases  of  libel,  48  D  186. 
guai-uiiiy  of,  by   seventh  amendniuiit  to  the  cmw 

»uiution  of  the  United  Suies,  48  D.  185. 
niaranty  of,  bv  slate  oonatituiion,  48  D.  186L 
r  actions  to  abate  nuisances,  48  D.  190 
11  usiteesinK  and  collecting  taxes,  48  D.  102. 
n  divoioe  buits,  48  D.  189. 

n  eminent  domain  proceed.ngs,  85  D.  472;  48  D.  190. 
n  equity  cases,  48  D.  188. 
n  inferior  courts,  48  D.  100. 
II  pn»ceedings  against  sureties  on  bond.  48  D.  19L 
n  proceedings  for  contempt,  48  D   192. 
u  proceedings  for  tnandaiAiur,  48  D.  190. 
in  proceedings  to  enforce  liens  against  vessels.  48 

D.  188. 
In  proceedings  to  try  title  to  land,  48  D.  188b 
in  qwt  warranto^  48  D.  190. 
in  trials  for  minor  offenses,  48  D.  191. 
in  trials  for  btalutocy  offenses,  48  D.  187. 
in  inals  of  claims  iigain&.t  govenmiciit.  48  D.  198. 
legislative  regulailou  and  limitation  of,  68D.791-79fr 
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Laws  deaytog  right  to  jury  trial,  If  D.  648. 
Laws  rplaUng  to  Jury  trial.  18  D.  M8. 
Law  of  the  land  defined,  24  D.  6S0. 
it  equivalent  to  "due  prooeee  cf  law,"  M  D.  68& 
must  be  general,  S4  D.  640. 
requialtes  of,  84  D.  689. 
■peoial  lawa,  wbeu  prohibited,  84  D.  640i 
term  la  found  In  maima  cbarta,  84  D.  687. 
Magna  charta,  terms,  ^*  by  the  law  of  the  land,' 

in.  24  D.  687. 
Speedy  trial,  right  of  accused  to,  41  D.  094-006. 
Statute  alluwfa^  prisoner  to  waive  Jury  trial,  81  R. 

87,88. 
authorizing  assessment  without  notice,  48  D.  878. 
authorising  judgment  without  nutiue,  48  D.  860,  278. 
authorising  attorney  to  sit  as  judge,  validity,  85  fi. 

640,541. 
authorising  judgment  against  sureties,  48  D.  877. 
authorising  proceedings  agii^iist  vessels,  48  D.  874. 
authorizing  pruceedings  in  rem,  48  D.  874. 
authorizing  seizure  and  sale  of  estrays  and  tre^ 

passing  animals,  48  D.  270. 
authorizing  sununary  convictions  and  penalties,  48 

D.  870. 
authorising  summaiy  proosedlngs  sgainst  publie 

debtors,  48  D.  278. 
authorizing  summary  seisurs  of  vessels  engaged  te 

violating  law,  48  D.  875. 
for  ooustructtve  service  of  prooees,  48  D.  871 
giving  exclusive  jurisdiction  to  hear  misdemeanora 

in  first  instance,  81  EL  87. 
Imposing  double  damage  for  stock  killed,  68  B.  876, 

Trial,  constitutional  gvaranties  In  refersnoe  to,  41 D. 
604-006. 

7.  Aiding  Improvemml, 

Allowii^  muidcipality  to  assess  tor  local  Improve* 

ment,  8  R.  80. 
Authorizing  town  to  aid  school,  15  R.  68. 
Law  empowering  towns  to  enooumge  manuhujtures, 

15  a.  57. 
Statute  authorizing  bonds  to  ^d  rebuilding  sfter  Bos- 
ton fire.  15  R  62. 
Statutes  authurizing  cities,  counties,  etc,  to  borrow 

money  to  aid  railroads,  50  D.  785. 
cities,  counties,  eta,  to  donate  mon^  to  aid  rail- 

roadu,  59  D.  788. 
cities,  Oiiunties,  eta,  to  loan  credit  to  ^d  xmilroads, 

60  D.  788. 
cities,  counties, eta,  to  take  stock  in  railroads,  69 

D.  782-785. 
Tax,  aiding  construction  of  railroad,  validity  of,  1  B. 

254. 

&  TitU;  JBmbracing  Jfors  than  On^SubjeeL 

Bmbraomg  more  than  one  subject,  01  D.  887-848: 88 
R.  244,  245. 

Embracing  subject  not  expressed  in  title,  09  D.  048: 
71  D.  859. 

Having  more  than  one  subject  or  object,  82  D.  110,  111, 

Provision  that  statute  shall  embrace  but  one  sub- 
ject, which  shall  be  expressed  in  the  title,  74  1>. 
119,  535. 

Provision  of  constitutions  of  different  states  requir- 
ing statutes  to  embrace  but  one  subject,  object 
and  construction  of,  61  D.  837-3;i9. 

Title,  instances  where  held  sufficient,  25  R.  880-846L 

Title  of,  may  aid  in  conHtruing  09  D.  660. 
referring  to  otiier  acts,  25  K.  241. 
what  sufficient,  85  D.  860;  24  R.  239-240. 
when  complies  with  constitution  requiring  object 

to  be  stated,  61  D.  3S7. 
when  deemed  local,  69  D.  660. 

Statutes  which  are  void  because  in  violation  of  the 
provisions  of  state  constitutions  requirini?  stat- 
otss  to  embrace  but  one  subject,  61  D.  844-340. 

9.  Affecting  OJlcen. 

4et  vesting  appointment  of  conimissioner  of  taxes  In 

governor,  validity  of ,  7  R.  87. 
Lsgislative  power  over  public  officers,  48  D.  740. 

10.  Regittration  and  Electiont, 

Federal  constitution  does  not  give  suffrage  to  woman, 
80  U.  6dO-^9L 


Laws  requiring  registration  of  voters,  83  D.  642-06L 
Registration  laws,  validity  of,  86  R.  790-798. 
Statute  denying  women's  right  to  vote  is  valid,  89  R 
686-«0L 

11.  Denying  Squat  RtghtM. 

DeiMrtDg  negroes  aooess  to  inns  or  public  places,  45 

Discrimination  m  punlshmeat  of  adulten^  In  mixeJ 

rsoes,  44  R.  516. 
Excluding  i\pgi*oes  from  Jury  list,  46  R.  864. 
Partial  laws,  when  unconstitutional,  84  D.  648L 
Providing  separate  schools  for  oolured  children,  46  R 

840. 

11  Staiute§  Co^ftrring  Special  FrMUgf;  Other 

SttUuUt. 

Assessments  for  Improving  streets,  constitotlonalitr 

of,  65  D.  886,  280. 
Embracing  matter  not  expressed  In  title,  50  O.  817. 
Embracing  mors  than  one  subject,  58  D.  OOn. 
Exempting  homesteads  from  executions,  46  O.  868. 
ExsmpUiig  personal  pcoperty  from  execution,  46  D. 

26L 
Homestead,  constitutionality  of,  exempting  from  exe- 
cution, 46  D.  862. 
Laws  denying  right  to  bear  arms,  13  D.  864. 
Laws  judicial  fat  their  naturs,  0  O.  730;  SO  D.  446. 
Legislative  divoross,  oonstitutionality  of,  40  D.  487- 

489. 
Monopolies,  validity  of  ordinance  creaUng,  84  D.  0S8l 
Restraint  of  trade,  statutes  are  not  when.  41  D.  OaOL 
Retaliatory  clause  in  insurance  law,  44  R.  891-898. 
Restraint  of  trade,  statutes  not  deemed  to  be  in, 

when,  41  D.  08& 
Riots,  compensating  Injury  by,  validity,  87  R.  8S. 
Special  sUtutes  for  sales  of  land,  41  D.  454. 
Special  acts  authorising  sale  of  minor's  estate,  86  Oi 

55L 
State  Insolvent  laws,  88  D.  847-868. 
Statute  attempting  to  evade  constitution  to  void,  88 

R.  486,  487. 
creating  Rensselaer  police  distriet  Is  void,  S8  R  480, 

437. 
granting  personal  privileges  and  exemptions,  48  IX 

209. 
making  Its  adoption  dependent  on  popular  vote,  44 

R.89L 
Statutes  authorising  sales  of  Infant's  estates,  88  Dl 

588. 
Transferring  property  of  citisens,  88  D.  680l 
Weapons,  right  to  carry,  13  D.  254. 

18.  Congtmction  qf.  Declaring  Vo44L 

Effect  of  decision  that  statute  li  constitutional,  ovei^ 

ruling  prior  decision  to  contrary,  04  D.  66. 
Liability  for  aets  done  under  unconstitutional  sUtuts, 

04  D.  61. 
Provision  taken  from  constitution  of  another  state, 

construction  of,  60  D.  595. 
Statutes  construed  to  harmonise  with  constitution  If 

possible,  48  D.  269. 
Unconsiitutional  statute,  after  1>eing  adjudged  lo  be 

such,  is  as  if  It  had  never  been  eii-.tcted,  U4  D.  5L 
Void  m  part,  61  D.  837.  341:  09  D.  049;  9i>  D.  7i7. 
Widver  of  constitutional  provision  for  one's  berieOt, 

68  D.  836. 

CONSTRUCTION. 
Bee  OoirraAovs,  VIll;  Dbbds;  Wilu. 

CONSTBUOTIVB  TRUSTS. 
See  Trusts  and  Trustbss,  11,  8. 

CONTEMPT. 

See  Hasbas  Cohpss;  Justicis  or  thb  Pbacb. 

Appeal  from  judgment  for,  50  D.  218. 

Application  for  favor  by  person  nut  purged  of ,  19  D 

400. 
Article  in  paper  criticising  judge,  26  R.  758. 
Attorney  disDarred  for,  may  apije:il,  12  D.  1S8L 

disbarring  for  contempt,  26  K.  753. 
Authority  to  punish  constructive,  2  D.  391. 
By  publication  in  newspapers,  1  D.  252;  98  D.  410-490 
of  unbdr  report  of  pro.-eeviings,  08  D.  415. 
I      to  affect  decision  of  pending  cause,  98  D.  4I0-4IIL 
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Ar  poblteHMecbM  iboatMiMllnff 
1^  gowMng  Btigmni,  98  D.  417. 
to  Hola«fa«  Older  tsainst  pablteUuf 

IX  «]&. 
ODvporatioD  oumot  Im  ImprlfloiMd  Iv,  6S  R.  JfiL 

ii  panidablo  for.  SI  B.  66&. 
OBvti,  pj««r  to  pODidi  oontompCs  Is  inherent,  00  D. 

074. 
ImpitemnMnt  for  dladbedienee  of  decree  or  order,  66 


Infefftor  eooxte  may  panteh,  IS  D.  180. 
Inhmotkm,  oontemiyt  of,  how  punished,  80  D.  648. 
taBolttaic  oommimkAdon  to  ooorl,  28  R.  76:2,  763. 
Jfo^nent  for,  need  not  etate  the  feou  constitatJnf 
tho.  98  D.  414. 

haw  rarlefmble,  6S  D.  80SL 

iM»rarle«able,12D.l84.      _  ^  ^^ 

nvfov  of,  on  Aoteoe  eorpwr,  86  D.  4A. 

vben  eoort  has  no  iarladiction,  81  D.  44t. 
J«7  trial  in  proceedtnge  for,  eonetitntional  right  to, 

48  Dl  ISt. 
Lanmaco  la  potftioo  for  rehearing,  when  ta,  28  R.  768. 
LairutettTO  oonuniaBion,  power  to  poniih  for,  21  R.  607. 
Men  iRmdvl^M  °<>  ground  to  diecharKe,  24  It  824. 
MiUnOon  d  dieeiaimer  of  dieraepect,  M  D.  418. 
||«»apworpiibUcationaa,07D.830.  . 

etentag  eonit  with  bribery,  96  D.  417. 

chanbiff  ooort  with  improprietiee,  98  D.  417. 

cfaaigiiv  grand  Juzr  with  Inoorapetency,  98  D.  417. 

dimnlnff  witnees  with  perjuir,  98  D.  417.  .  ^  ^  ^ 

eouittiv  boeUUtj  to  penon  about  to  be  tried,  98  D. 

417. 41&  .      «•  t^  -. 

latUlcatiaii  or  ezeose  for,  97  D.  831. 

nnking  ontrathfol  otatementa,  98  D.  416. 

hMerfering  with  the  ooune  df  jnatice,  97  D.  83(k 

•f  oomrreite  on  a£BdaTH  on  file,  98  D.  41& 

of  erideaoe,  97  D.  632. 

of  petition  ehatiffinfir  tnnd,  98  D.  417. 

pending  aolt,  97  D.  830. 

riftfat  oL  to  eriticiee  pnbllo  officers,  98  D.  416. 

fSfat  of,  to  aeaign  dlahonorablo  moUvee  to  oonita, 
98  D.  416. 

gtapi**''«*°ff  the  ooort^  97  D.  880. 

when  an  and  when  not^  97  D.  8861 
PkrdoB  for,  69  D.  678. 
Pbyaidan  feCneizv  ^  testify  nntll  paid  as  expert,  26 

poww  foM^sh  for,  1  D.  262;  IS  D.  178;  48  D.  162; 

68  D.  642;  98  D.  414, 416. 
Prooeedlnga  for  alleged,  88  D.  669. 
of  ooort,  rule  against  publication  of,.  96  D.  419. 
t,  whether  appealable,  24  R.  624.  , 

M.i«d  dedaimtory  of  the  common  Uw,  12  D.  179. 
(atory  provislonB  oonceming,  whether  limiutlons 
on  the  power  of  the  court,  98  D.  419. 
■—itifn"  power  of  federal  courts  to  punikh,  98  D.  420. 

CONTINUANOB. 
Bee  OuMOMAh  Law,  ▼,  8;  PLKADUfo  Aim  PaAoncn,  Z. 

CONTBAOT8. 
L    Bzacmoir  Axn  Form  or. 
n.    AocaPTAVCi;  Oo«t»apt   «t  Mail  or  Tili- 

•RAM. 

m.    LiABii<rTT  on;  BioHiB  or  Third  Pbrsomr. 

IT.     OOMWDIRATIOH. 

1.  iireeesnty.  Sv.fflei«neff  Oeneralljf:  Btu^ 

denqf  Prwf. 
%  Campromite,  Forbearanes  or  BtUam. 
8.  Moral  OMi^^^ion. 
4.  FaUur§  qf  (kntitUroHom, 

T.     RATiriCAIlOM. 

VL    Vamditt. 

1.  lUmil  tmd  rwmordi  Contra$U, 

1  in   VioUUion  qf  Lav;  HttHn  qf  5im- 

day  ContracU. 
t.  RettraifU  of  Trads, 
4.  Agairut  Public  Poliey:  €fcntraei$  5e- 

tiMen  BeUigtnnti. 
8.  Fratuiiin. 
t,  Other  Contraett. 
7.  Particular  ProvUiona  In;  PwrOif  O- 

UgaL 

TIL     PRRFORMAKCl. 

1.  Demand;  MUadkMm  lo  Per/brm. 


1  nme  «/;  Tim*  tohm 
8.  Waiver  or  Fxeuu  qf. 
4.  Part  Per/ormanee;  AppoinimenL 
6.  Contract  to  Pay  in  Specific  Coin, 
Tin.    OoKSTRncTiOM  or. 

1.  Generally. 

2.  Evidence  to  Vary, 

DE.  AcnoM  FOR  Breach;  Damaom. 
Z.  Jourr  OoKTRAcn. 
See  AasiomiBrr  op  Cohtractc;  Ghamprrtt;  Oompo 
bition;  Coxplict  of  Laws;  Cohstitutioiial  Law, 
III,  6;  Uamaobs;  DrRns;  Exrcdtors  akd  Admiii- 
I8TRAT0R»;  Fraud;  Husbard  and  Wife;  iMFAScr. 
U,2;  IwuHonoiis,  1,  7;  Irsanitt,  III;  Irbitrakcb; 
Irtrrrst;  Iktoxicatior,  111;  Maiictbrakcr;  Marp 
RiAOR  ard  Divorcr;  Marrikd  Womrn,  I,  2;  Min- 
isters; MuxiciPAL  OoRPORATiOHS,  11. 5;  Novatior; 
Parrkt  ard  CiiiiiD,  L  6,  U;  Partrbrship;  Physi- 
ciARS;  Statvtb  op  Frauds;  Bales;  Sioraturbb; 
Sfbcific  Pbrpormamor;  Statotr  of  Lomitatiorr; 
Survival  op  AcnoRs;  tlsAeBs;  Usurt. 

niegaL  see  Augtiorb;  EQrrrr,  n,  14. 
To  make  will,  see  WiLLtf,  1, 4. 

L    KxacunoR  ard  Form  op. 

Agent,  how  moat  make,  to  bind  principal,  88  D.  717; 

84  D.  178;  62  D.  676,  677;  64  D.  720. 
Figure  or  mark  may  be  mod  for  signature,  41  D.  766. 
FUling  of  blanks  in  writings,  and  its  effect,  10  D.  288, 

871;  18  D.  669. 
Misnomer,  action  on  contract  made  to  one  in  wrong 

name.  42  D.  084. 
Misnomer,  waiver  of,  if  not  pleaded  in  abatement,  87 

D.  86. 
Public,  omission  oi  required  stipulation,  effect  of,  28 

R.  677.  „     _ 

Stamp  acts,  whether  apply  to  state  oourte,  7  B.  468, 

469.  _ 

Unstamped  Instromenta,   admlsBibility  oC,  7  B.  468, 

469;  13  R.  681.      * 
effect  of,  7  R.  61. 
valkilt^  of,  8  &.  846;  7  B.  468.  469. 

n.    Acceptarcr;  Cortract  bt  Mail  or  Tblroram. 

Acceptance  of  proposal  eousummates  the  contract,  21 

D.  SD6. 
Acceptance  mntoally  required,  7  D.  492. 
ISy  letter,  acceptance  mcy  be  withdrawn  before  ro^ 

ceipt,  82  R.  62. 
acceptance  must  accord  with  terms  of  offer,  82  B. 

61. 
acceptance  must  be  in  reasonable  time,  82  Bi  6L 
acceptance  muat  be  unconditional,  32  R.  51. 
acceptance  must  be  within  the  time  preecribed,  81 

R.  51. 
effect  of  delay  hi  acceptance,  82  R.  40-61. 
effect  of  increasing  firm  after  writing,  32  R.  6L 
effect  where  acceptance  noi  received,  32  R.  40-61. 
immaterial  addition  to  acoeptance  does  not  avoid, 

82  R.  61.  62. 
offer  may  be  withdrawn  before  acceptance,  82  R.  62. 
postinf?  withdrawal,  whether  a  conmiunication,  82 

R.  63. 

withdrawal  of  offer,  from  when  effective,  88  R.  68. 

withdrawal  of  offer,  when  inoperative,  32  R.  62. 

when  complete,  32  R.  40-53. 
l)y  letter  and  talegi-am,  validity,  82  R  62. 
By  letter,  and  acceptance  of  prupoeal  by,  93  D.  616,616. 
By  mail,  acceptance,  72  D.  380. 

when  complete,  93  D.  516,  ^  ^  .  . 

By  telegraph,  and  acceptance  of  proposal  by,  98  D.  614- 
617. 

when  complete,  98  D.  614,  616. 

negotiation  of  oontracta  by,  93  D.  614.     • 
Implied  and  ezpreas,  cannot  exist  at  the  same  time, 

Letter  and  Uilegnm  do  not  constitute,  when,  48  R. 

619,  620. 
Misuudentanding  as  to  terms  vitiates,  82  R.  61. 
May  be  withdrawn,  26  D.  349. 
Offer,  acceptor  can  varv  or  add  conditions,  28  D.  848 

acceptance  of,  when  bindmg,  25  D.  349. 
Receipt,  when  deemed  a  contract,  "ID.  88L 
I  Uncertainty  in  any  particular,  effect  of ,  82  R  iL 
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m.    LiABiLiTT  cm;  Rmbti  or  Thirb  PmsoirB. 

Aiotioo  by  third  penon  on  promue  Xor  hia  boiMfit,  36 

D.  421,  624. 
mnj  hf  person  not  a  party  to,  but  for  wboM  benefit 

it  WM  madep  48  D.  780;  02  D.  840. 
Dorees  in  contraet  to  procora  release  from  anwt»  82 

D.  400. 
BIpied  by  one  wfao  adds  to  his  signature  the  words 

"agent,-  ''cashier,"  "traRtee,*^etc.,  100  D,  408. 
Init  «m.  by  one  not  a  party  to,  06  D.  880. 

lY.     OOXSIDIRATIO*. 

I   t^'^cetnty;    Suffleieney^    QeneraUy;    B%arden    qf 

Aclcnowledgment  of  receipt  hi  deed  is  not  oonclusive, 
17  D.  528;  18  D.  607. 

samo,  when  VEoy  be  oontradioted,  1  D.  877;  •  D.  806; 
11  D.  787;  12  D.  401;  20  D.  850. 
Antecedent  debt,  0  D.  272;  12  D.  ISO;  27  D.  288. 
Burden  of  proof  of,  48  D.  606. 
Consideration  of  marriage,  60  D.  872. 
Oontract  to  purchase  invalid  patent  right,  26  D.  882. 
For  promise  to  pay  the  debt  of  another,  0  D.  156. 
Inadequacy  of  considention,  as  a  cause  for  reacisaton, 
16  D.  90S.  672. 

as  a  ground  for  refoshig  spedflo  performanoe,  16  D. 
200-804. 

as  a  ground  for  setting  aside  oontraot,  2  D.  7L 

effect  of ,  S3  R.  188. 184w 

not  alone  sufficient  ground  to  vacato  oontraot,  IS  D. 
866. 

when  evidence  of  fraud,  15  D.  800i 

when  ground  for  setting  aside,  88  R.  188, 18L 
Meritorious  consideration,  what  is,  28  D.  427. 
Mutual  contract,  what  is,  63  D.  878. 

promises  to  marry,  17  D.  408. 
Krt  giKKl  and  part  bad,  26  D.  880l 
Precedent  debt  as  a,  36  D.  56& 
Promise,  one-aided,  is  void,  84  D.  222. 

without,  is  void,  34  D.  222.      • 
Unconscionable  consideration  is,  when,  88  R.  182-184. 

when  void  because,  83  R.  182-184. 
What  sufficient  to  protect  from  p^ior  equities,  0  D.  272. 

2.  CompromiM,  Forb4aranet  or  ReleoMt, 

Oompromtse  of  doubtful  rights  86  D.  61;  20  D.  462;  46 

D.  205. 
Compouikdiug  private  misdemeanor.  22  R.  122. 
Cousideration  not  to  prosecute,  22  R.  121, 122. 
Forbearance  tu  sue,  generally,  27  D.  853. 
agreement  for,  is  sufficient  ooiinideration  for  promise 

to  pay  compound  Inlerest,  00  D.  524. 
agreement  for,  issufflcient  consideration  for  promise 

to  |jay  sum  farger  than  amount  due,  60  D.  624. 
agreement  for,  when  and  when  not  a  good  consid- 
eration. 60  D.  524. 
agreement  for,  when  demand  is  doubtful,  60  D.  624. 
difference  between,  and  compromise  of  doubtful 

claim,  00  D.  526. 
exacting  usury  for,  66  D.  307. 
no  particular  time  being  speciflod,  60  D.  696. 
on  payment  of  part  of  debt,  60  D.  625. 
to  pro-ecuie  for  miwlenieanur,  20  D.  613. 
when  there  is  no  valid  g.ouiid  fo>  suit,  60  D.  626. 
without  agreement  or  .request,  60  D.  626. 
Oral,  for  forbi  arance,  effect  of,  100  D.  100,  171. 
Batiiying  forgery  on  agreement  not  to  prosecute,  81 
R.  650-653. 

8.  Moral  Obligation. 

Consanguinity,  3  D.  211. 

Debt  diHcharged  In  bankruptcy,  27  D.  228. 

Family  contract  to  pretierve  honor  or  peace,  effect,  16 

R.175. 
For  n^paratlon  of  theft  is  valid,  22  R.  122. 
Moral  obliAtiun,  antecedent  debt,  0  D.  272;  12  D.  186; 
27  D.  288. 

as  a  consideration,  37  D.  371;  34  R.  648L 

sufficient  when,  20  D.  677;  27  D.  287. 
Of  love  and  affection,  4i  D.  511. 

4  Failure  of  ConsideratUnL 

h%  a  defense,  13  D.  378:  25  D.  302. 
Burden  of  pnK>f,  as  to  ifailure  of,  33  D.  656. 
Inadequary  of  oousideratlon,  as  evidence  of  fraud,  67 
D.  217.  1 


Money  paid  oa  oonridanttoa  whteh  hm  failed,  s» 

oovery  of,  62  D.  768. 
Part  good  and  part  bad,  26  D.  800. 
Partial  failure  of  eonsideratioOy  whan  admlHible  m 

•videoce,  46  D.  61L 

T.     RATinCATIOI. 

Fketor't,  ratification  of,  68  D.  160. 

Infant's,  affirmance  of,  86  D.  208. 

Must  be  with  knowledge,  88  D.  86. 

CM  foi)$ed  aignatura,  80  D.  626;  46  D.  78. 

Of  foijred  writing,  when  inferred,  46  D.  78b 

Of  unauthorised  oontract  of  agent,  88  D.  10;  dB  D. 

836. 
Presumed  from  slIeDoe,  88  D.  8& 
Invalid,  what  may  be  ratified,  87  R.  807-800. 
Ratification  of  contnet  made  on  Suudaj,  1 R.  m 
Release  of  levy  aa  consideration  for  wwiUagt  to  bm 

aoothtf^  debt,  88  0. 626. 

VL    YALivnT. 

1.  /Uiji^il  ofui  Jmmortrf  ConlTMCs. 

▲vowing  intent  to  use  pramlaes  for  immoral  pww 

poses,  8  R.  140. 
Bowling  alley,  les«lng  premises  to  keep,  8  R.  140. 
Contract  founded  on  iUegal  oonsiderattcm,  68  D.  TBI. 
Contract  to  board  bastard  and  mother,  void  when,  8 

R.140. 
Distinction  between  eootraots  malum  m  te  and  mafiit 

proAiMtMm,  66  D.  606. 
Drunkard,  contract  with,  validity  of,  M  D.  60L 
For  snle  of  liquor,  00  D.  66. 
Fntudulent  or  inimoral,  reooveiy  of  noney  paid  ok. 

34  D.  766. 
Gaming  contraeU;  what  an  gamet,  88  D.  184-IML 

See  Qamih*. 
Growing  out  of  Ologal  transaction^  whether  enforosd. 

30  R.  106-112. 
Illegal  agenk  reoeiving  money  under,  00  D.  68. 
agent  selling  property  cannot  defend  sgalnst  his 

prlndpal,  90  D.  04. 
agent  of  unlawful  uorporatloDS  need  not  aooount  to, 
09  D.  66. 
Illicit  cohabitation.  IS  D.  676. 

IllMral,  assumpsit  for  money  received  for    another 
under,  80  R.  107, 100,  111. 
court  will  not  interfere  with,  if  exeouted,  84  D.  765. 
courts  will  not  enforce,  09  D.  61. 
equity  will  not  relieve  between  parties  to,  when,  34 

D.  767. 
In  consideration  of  compounding  felony,   40   R. 

40,60. 
money  paid  under,  reooverahls  as  money  paid  and 

received,  62  D.  758. 
of  partnership,  partner  oannoi  recover  oudor,  OH 

D.  66. 
partieept  eriminit  In,  who  are,  67  D.  168. 
purpose  of  one,  how  affects  otlier,  32  R.  122-127. 
recovery  of  money  collected  under,  00  D.  66. 
recovery  of  money  reoeived  from  sale  of  smuggled 

goods.  09  D.  66. 
stolen  bond,  action  to  reoover  moneys  rsoaived  for, 

00  0.66. 
who  ni  iy  recover  under,  67  D.  168, 164. 
11  legality,  defense  of,  99  D.  61. 

promise  not  connected  with,  00  D.  68. 
Immoral  contracts  of  Siile,  are  void,  8  R.  141. 
executed,  will  not  be  set  aside,  49  R.  40-6L 
Indemnity  against  illegal  act,  40  D.  425-427. 
intoxicating  liquors,  leading  premises  to  be  used  foi 
sale  uf ,  71  D.  403. 
liability  for  money  received  under,  67  D.  168. 
Knowledge  of  UlegBi  intent  by  other,  8  R.  140, 141; 

25  R.  678. 
Lottery  tickets,  action  to  recover  m^ney  received  from 

sale  of ,  00  D.  66. 
Misoellaneous  cases,  where  void  as  sgainst  pubUe 

policy,  66  D.  618. 
Money  paid  under  illegal  oontract  to  third  parson 
must  be  accounted  for  by  him,  00  D.  62. 
received  under  lllogal  oontract  must  be  paid  over, 
99  D.  62. 
Prouiitie  of  marriage  on  consideration  ol  Interoouia^ 
86R.68. 


INDEX  TO  NOTBSS. 


Oontracts.    4A 


to  whidi  one  %  putj, 
8  R.  ML 

KMitofJoek^7tonieforwag«t,S0B.  775.770. 
iieduetMo  and  past  Olieit  iDtarooom  u  consideration, 

3&R.0QL 
To  nppirt  fllflgiUnuaa  ehildren,  8  K.  140. 
L'nkwful,  iMitliKr  party  relievod.  S7  SL  42& 

Boi  eoforoed,  tt  JL  676-078. 
VoU,  reoi^er>  «f  money  paid  on,  68  D.  874. 

1  /»  VialmUom  ^f  Lam;  Uertm  ^  Sunday  CtmfraeU 

rortiddeQ  ODdtf  penalty,  reoorery  on,  26  EL  076,  078. 

Midc  in  Tioiation  of  law,  61  B.  360. 

Ike^  ouiDot  be  raooverwl  under  aiegal  oontract,  86 

D.  asSL 
Vo  action  maintainable  on  illegal  oontract,  8  D.  891; 

IS  D  307.  886;  10  D.  191;  80  D.  Oil;  84  D.  &1L 
ProbiWled  by  law,  61  D.  84ft-844. 
Repeal  of  elatate  forbidding,  effect  of ,  86  R.  078. 
amhiajra,  euntracta  made  on,  yaltdtty,  38  EL  106-107. 
(hiaday  eontraeta,  valltlUy  of,  8  R.  871, 878. 

■alMeripiioa  to  cfaareh  on,  validity,  38  R.  106-107. 
UalawfQl  eoDtraete  iiuder  ttatnte  lorbiddinir,  inntaiioai 
of.  85  R.  O7&-07a. 

rif^is  uf  bona  JIde  porchasera,  86  R.  077. 

ander  itatvte.  efleet  of ,  86  R  076-67& 
▼Uatinff  lawa  of  another  state,  85  R  078. 

t.  Btutraint  1^  Trade, 

AgrmmmA  between  ptodneer  end  dealer,  98  D.  708. 

Aor  excftufllve  right  to  erect  and  maintain  telegraph 
Ud«,  08  D.  7& 

for  ezcloslTe  use  of  patent  rfgfat,  08  D.  703. 

for  eiicloaive  uee  of  trade  secret^  08  D.  788. 

not  to  keep  taTern,  when  broken,  71  D.  368. 

Dot  to  «ell  milk,  wbos  brokwi,  71  D.  863. 

te  ap|ii>rtion  buainev  among  transportation  eom* 
panles,  98  D.  708. 
iito  pcraobo,  08  D.  70L 
Aj  tu  space,  98  D.  766. 
As  to  time.  98  D.  764. 
Broken  by  wbat  acta,  18  R.  178. 
Contract  in,  general  rale  as  to  valtdlty  of,  92  D.  761. 

miflcieney  of  oonsideratton  for,  08  D.  764. 

vHen  void.  01  D.  74S;  08  D.  848;  71  D.  007;  91  D. 
£24;  95  a  108. 
Contracts  in,  were  formerly  til  Toid,  98  D.  76L 
Ueneral.  are  void,  18  R.  174. 
In  restraint  of  tnde,  81  D.  188. 

whtt  TUd.  48  D.  OOw 
lutaooes  of  eontcaete  for  which  are  fnTalld,  98  D. 
769. 

«C  euotneli  for  and  ef  aeU  whieh  violate,  98  D. 
TOOL 
Miarenaaeoos  eases  of,  98  D.  70L 
Most  be  limited  aa  to  time  and  place,  18  R.  174 
PwtlT  valid  and  partiy  void,  02  D.  704. 
Phjnidan,  agreement  hf,  not  to  pracUoe,  60  R  086-600. 
{"remmption  is  against  validity  of.  08  O.  768. 
Beu  'nable,  tnstanees  of,  13  R  174, 176. 
KnaMiabte,  what  is,  08  D  768. 
BeMjaaUeness  of  restraint,  7  D.  74& 

try  determines,  18  R.  174. 
a  question  of  law  for  the  p«iurt,  08  D.  758. 
Beitnint  must  be  reasonaUlo,  IS  tL  174,  176. 
Beitnlnt  when  unreasonable,  criterion,  86  R.  808. 
7broQ|(faoiit  sUto  ur  kingdom,  02  D.  766. 
Uoiverssl,  validity  of,  8:1  R  871.  878. 
^Klidity  generally.  13  R  178-170;  89  R.  080-098. 

hMr  determined.  18  tL  178. 174. 

flhntfstions,  86  R.  809-878.  08  D.  760-768L 
^oid  in  respect  of  distance,  wtien,  18  R  176. 
VVen  divisible,  90  R  006-093;  08  D.  784. 
Vbmvi]|d,7D.  748. 

i  AgaiMt  FmbUe  PMeg;  OmtraeU  frsfwsM  BO- ' 

IVsrvnCi. 

AfiMMBt.  by  voriunen,  net  to  work  sjcoept  for  sped- 
ial  wages,  88  D.6U& 

AcnasMoti  tosUlle  proseeoUons  for  fMony,  81  D.  000. 
to  Mifla  prosscations  for  misdemeanor,  31  D.  OOL 
loanlte  in  bidding  at  auction  sale,  67  D.  766w 

AlMBeMav,  eoatncto  with,  00  D.  085,  02a 

{■tvM  bsUigsrsnts  an  void,  80  D.  086, 02R 

^l>lMUr,90D.  687. 


Oarrter's  liability,  limitation  of,  by,  88  D.  406-601;  40 

D.  4.S8:  65  D.  485;  56  D.  83,  84. 
See  Common  Carkikrs. 
Competition,  contracts  between  transportation  com* 

intniefl  to  lessen,  49  D.  2^. 
Confederate  States,  contracts  to  aid  are  void.  94  D.  710l 
Contracts  to  diminish  competition,  2  D.  138. 
Criminal  proeocution,  agreement  to  stifle  or  discon* 

tinue,  31  D.  600-004. 
Director,  agreement  by,  to  resign,  48  R.  838. 
Klection.  agreement  between  voters  to  pair  off  at,  is 
•  void,  14  D.  400. 

contract  after,  to  appoint  one  a  deputy,  48  R.  220i 
oimiract  to  appoint  for  support  during?,  42  R  220. 
note  given  for  services  at,  is  void,  14  D.  890. 
Executors,  relating  to  appointment  or  renunciatloo 

of.  48  R  882.  S3:i 
Felony,  unlawful  where  consideration  Is  to  eomponod, 

87  R  808,  204. 
For  contingent  fee,  in  procoring  discharge  of  soldier, 

40  D.  526. 
For  services  in  influencing  elections,  00  D.  610. 
iu  influencing  puolio  officers,  00  D.  610. 
in  procuring  appointments  to  offices  er  plaoss  of 

trust.  00  D.  509. 
in  procuring  contracts  from  heads  of  departments, 

00  D.  607. 
when  void,  l>eeaase  against  pubtie  poliqrt  ^  D-  M6- 

614. 
for  ransom,  00  D.  027. 
Generally,  18  D.  403. 
Otvhig  railroad  officers  trse  tolegraphlo  faoilities,  88 

H.  784,  785. 
Hnsl>and  and  wife,  agreements  between,  for  separa- 
tion, validity  of,  35  D.  008;  53  D.  818. 
Jurisdiction,  ousting  courts  of,  13  R.  298,  209. 
Legislation,  agreement  to  withdraw  opposition  to,  40 

D.  524. 
libel,  promise  to  indemnify  publisher  of  Is  void,  6  R 

866. 
Lobbying,  for  ssrvloes  In,  00  D.  600,  608;  93  D.  610; 

100 D.  637. 
Lobbying,  contracts  by  attorneys  for.  00  D.  606. 
Marriage,  facilitating  dissolution  of,  is  void,  53  D.  218. 
Misdemeanor,  validity  of  agreement  not  to  prosecute 

for,  31  D.  000-004. 
M^llgenoe,  servant's  waiving  claim  for,  58  R  880-838. 
Sale  uf  office  or  salary,  48  R  3»3;  20  D.  532. 
Pardon,  oontract  to  endeavor  to  procure,  whether 

valid,  04  D.  3SA. 
Pardon,  contract  to  pay  for  procnrinp,  00  D.  611. 
liebellion,  oontract  in  aid  of,  i'4  D.  71^ 
Stipulation  limiting  time  for  action  on  policy,  00  R70& 
not  to  question  policy  after  deaih,  60  R  708. 
not  to  questfon  policy  after  two  years.  00  R  70R 
To  aid  in  procuring  legislation.  40  D.  524. 
To  furnish  evidence  or  witnesses,  04  D.  375-878. 
To  interfere  with  cause  of  Justice,  22  R  121. 
To  lobby,  no  recovery  can  be  had  on,  34  R.  700;  40 

D.  524. 
To  obtain  indulgence,  not  allowed  by  law.  32  D.  447. 
To  pay  certain  persons  for  petitioning  for  street  lm> 

provements,  00  D.  511. 
To  pay  for  aid  in  niakinjf  lawful  arrirat,  00  D.  611. 
To  pay  for  usinsT  personal  influence  wiih  public  ofll- 

cen<.  06  D.  511. 
To  print  work  in  violation  of  oopyrigbt.  60  D.  618. 
To  pnicure  an  appointment,  is  void.  47  D.  4*24. 
TO  procure  passage  of  a  law.  32  D.  754;  40  D.  424. 
To  reader  services  in  procuring  government  oon> 

tructe.  93  D.  510. 
To  uw  influence  with  agent  of  government.  100  D.  S.*}? 
To  withdraw  opp-  sition  to  passage  of  Ktatuie,  61  I) 

860. 
Treamirer  of  horse-fair  association.  M  D.  04. 
Void  when  contrary  to  any  legal  prmciple  or  enact 

nienl,  06  D.  500. 
Wager  policies,  00  R  720-730. 
Waivin^r  negligence,  see  Nboliorxcii.  f.  6 
War,  civil,  effect  of  on  insurance  contract,  10  R  686 
effects  of.  upon.  00  D.  625-6;{0. 
dissolution  of  contracts  by.  96  D.  029. 
■Bads  in  oonfederato  states  during,  validity  of,  2  R 

700. 


46    Contracts. 


INDEX  TO  KOT£& 


OontrmctA. 


Wm,  agTMiiMnt  to  ddTlM  In  pMtloiilir  wi^  1^,  60  D* 

111. 
With  ftttm  ffMnlM,  M  D.  08. 

ft.    Frond  im, 
AvoMlBf  p  for  partj^  own  fraud,  8S  D.  428. 
Bieoatonr,  gu^y*!  own  fraud  at  dofooM  to  aollon  on, 

0.  Otktr  CentraeU. 
Tnfantir,  81  D.  896;  88  D.  UO;  88  D.  897,  808;  40  D. 

717;  48  D.  108;  44  D.  888. 
Infant's  oontraot  of  apprentloeahip,  84  D.  688,  689l 
MarrlagB  MUlamenta,  ralidity  of,  acalnstcraditorg.  48 
D.  OaO;  60  D.  871-474. 
See  HuBBAirD  avb  Wira. 
Optional  oontiaoU.  TaUditj  uid  effect  «f.  88  D.  US, 
168. 
!■  TBlId  wlien  aeled  apon,  88  D.  162. 
performanoe  on  one  side  makes  valid,  88  D.  161 
whan  becomei  obligatory,  88  D.  168. 
Pott  obU  oontraots,  66  D.  896w 
Unstamped,  iraUditj  of,  68  D.  667-660L 

7.  Partiimlar  Provitiom  in;  Parity  Illegal. 

Foreign  oorporation,  agreement  not  to  remove  oaive. 

▼alidltv  of,  18  R.  897-801. 
Limiting  time  to  »ue  in  is  valid,  26  B.  104-107. 
UmitaUon  of  court's  Jarisdiction  in.  Is  void,  86  R.  104, 

106. 
Partly  Ulegal,  61  D.  844. 

whether  vitiates  aU,  88  A.  784,  78& 
Stipulation  for  attorney's  fee,  effect  of,  87  D.  877. 

yn.     PBRrORMAllGB. 

L  DmuumI;  RMdinets  to  Performs 

Contract,  notice  to  fnlflU.  what  deemed  reasonable.  50 

D.  870. 
Forfeiture  of  rights  by  not  complving  with  contraet 

within  time  spedfled,  81  D.  278. 
How  to  annul  rights  of  party  for  non-perfMmance.  80 

D.  142. 
Law  of  place  of  making  governs,  when,  81  D.  271. 
Offer  of  performance,  when  essential,  24  D.  024. 
Parol  enlargement  of  time  of  performance,  81  D.  140: 

68  D.  107. 
Payable  in  artidet,  demand  where  necessary,  48  B. 

807-809. 
Stipulation  as  to  time  and  place  or  manner  of  ship- 
ment, 64  R.  624-430. 
Successive  deliveries,  seveiability  of  contract,  64  R. 

824-680. 
TV>  iwrfnrm  to  another's  satisfactloo,  coostmotion,  88 

R.  363,  366. 
to  satisfacUon,  rights  under,  64  R.  711-71& 
To  purchase  should  boat  work  to  ''satisfaction,**  effect 

of,  42  R.  168. 

&  Timi  of;  Time,  when  Betenee. 


ht  law.  Is  of  the 


of  the  contract,  60  D.  687. 


C9outraets  in  which  dme  Is  essential,  instances  of,  60 

D.  600. 
Deemed  of  eesen«M  of  contract,  when,  60  D.  697'400, 

676-679;  00  TK.  748. 
Form  of  agreement  to  make  eswntlal,  60  D.  609. 
In  equity,  may  t>e  made  of  eesenoe  of  contract,  80  D. 

696. 
ordinarily  H  ^ot  of  essence  of  contract,  60  D.  696. 
Is  .essence  of  eantraot,  when,  81  D.  278:  60  D.  696. 000, 

676^679 
NotioB  by  «i1her  party  may  make  time  essential,  60  D. 

600. 
Stipulation  making,  of  essence  of  contract,  60  D.  696. 
Sundays,  idiether  Included  in  computation  of  timeu 

46  R.  414-416. 
Time  of  performance,  calculation  of .  46  R.  413^-410. 
when  deemed  to  be  of  eeaence  of  contract,  7  D. 


8.  IFaiser  or  Bxeute  e^. 

▲eClon  OB  refusal  before  time  for  performance,  19  R. 

884. 
let  rendering  performance  Imposslbis  gives  action, 

iR.6ao. 

Covenant  not  to  sue,  effect  of.  29  D.  801 
Death  doss  not  annul,  68  D.  768-761 


DedaratloD  of  Intont  not  to  porfcnn  gtvus  actios,  1  R. 

620. 
■ntire  building  contract,  firs  befbn  ccmpieClon,  effect 

(f,  86  R.  486,  487. 
Excused  by  other's  refusal  to  perfonn,  86  B.  884. 
Excuse  of,  by  accident,  81  D.  140. 
Oral  waiver  of  conditions  in,  100  D.  170. 
Parol  evidence  to  show  discharge  of  wiittsn,  100  D. 

172,884. 
Performanoe,  not  excused  by  aoddent  or  casualty,  81 

D.  151;  82  D.  666. 

4.  Port  Perforwumee:  ApportwnmenL 

Apportionment  defined,  81  D.  617. 
Jury  may  make,  when  parties  cannot  agiuo,  81  IX 

617. 
of.  81  D.  768;  68  D.  622. 
ci  an  entire  contract  not  decreed,  81  D.  610 
of  contracts  by  courts  of  equity,  81  D.  618. 
of  contracts  for  servicee,  31  D.  618. 
of  contracts,  generally,  81  D.  618. 
Bmeflt  of  part  performance,  retaining  wHbont  cnro- 

ponsation,  84  D.  188. 
Count  tor  quatUum  rnemii  or  qmantmm  vmMMit, 

form  of,  67  D.  646. 
Damages,  where  party  Is  prevented  thnn  oomploiinc 

63  D.  888. 
Entire,  for  personal  service,  apportionment  of,  tl  R. 
101-108. 
full  performance  necessary  to  recovery,  84  D.  281 
Partial  performance  doee  not  Justify  recovery  on,  78 
i>.  878;  76  D.  467. 
when  entitles  to  compensation,  89  D.  166. 
Partly  performed,  recovery  on,  64  D.  479;  66  D.  Ill 
Part  performance,  to  take  contract  out  of  statnle  ef 

frauds,  82  D.  129-181;  68  D.  689^647. 
Performance  in  full,  when  essential  to  recovery,  7  Di 

802;  19  D.  277;  80  D.  626. 
Quantum  meruU  on  contract  partly  performed,  7S  Du 

898. 
Refunding  mon^  received  under,  81  D.  621. 
Right  of  part^  to  full  performance,  48  D.  671 
Under  special  contract,  67  D.  64. 
Waiyer,  when  does  not  arise  from  accepting  part  of 
fruits  of  contract,  19  D.  280. 

6.  Oontraet  to  pay  in  Spee^  Coin. 

Contract  to  pay  In  gold  coin  or  Its  equivatom,  87  Dl 

127. 
Contract  to  psj  In  gold  coin,  validity  and  effsot  cC,  87 

D.  186. 
Gold,  damages  for  non-payment  of,  87  D.  Itl 
Judgment  may  be  for  particular  kind  of,  87  D.  1S7. 
.  pedflc  contract  htws,  87  D.  726, 127. 
YllL    OoMsmuonoa  or. 
1.  Cftneratty. 

Boundaries,  agreement  respecting,  88  D.  84;  80  D.  887. 
General  terms  used  in,  must  be  limited  to  the  msftcw 

about  which  the  parties  ars  oootnctlug,  88  Dl  61 
How  construed.  66  D.  618. 
Indorsement  of  note,  construction  of,  62  D.  686. 
Interpretation,  rules  of,  40  O.  706. 
Is  for  court,  69  D.  464.  ^    ^ 

Optional  contracts,  validly,  eonstractlon  and  effssi 

of.  89  D.  162, 161 
Of  contracto.ls  by  lem  lool  eoniruetme,  12  D.  472;  18  a 

282;  19  D.  274.  ^^^ 

simultaneously  executed,  20  D.  892;  24  D.  221 
to  convey  to  fee,  16  D.  *»•  ,  .  ^ 

Of  descriptive  words  In  a  policy  of  insurance,  18  D. 

466. 

Rules  of,  89  D.  464-466;  77  D.  446.  

Sense  in  which  promisor  had  reason  to  suppose  pf«H> 

see  understood  the  words  used,  88  D.  348. 
Should  be  In  favor  of  their  validity,  74  D.  7«l 
Should  be  to  support  rather  than  to  defeat,  88  D.  848. 
Terms  of  for  the  Jury,  but  effect  of  Is  for  thr  court, 

nD.689.  ^,  __^ ,  ^ 

Two  or  more  made  at  same  time  are  conetrunu  i» 

gether,  67  D.  80;  71  D.  786. 
What  must  be  looked  to,  67  D.  80.  ^  ^  « 

Where  suscepUble  of  two  «»n»t™ctlon^  87  D.  81 
UpheM  by  decisions,  not  tanpainMe  by  deairtonsall» 
~ng  law,  14  R.  288. 


Oontrftcto. 
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r  •ntin,  bow  d«fe«rmiiMd,  64  R. 
I,  mimntng  ol,  82  R.  Mb 

III,  fautuMM  of  oonstractloD,  §  S* 


Oooaideratioo  nsT  be  lmp«Mhad,  S7  R-  M. 
Oonvvnayoas  and  mU  at  dmUdk  of,  Mlmiislbnity  of, 

f  R.  S4X;  »  R.  tlO-nS. 
CDMom,  adnUMlbiBtj  of,  to  ospbttap  6  R.  678-881. 
Matake  aa  to  toga]  effoet,  raUevlny  for,  1&  a.  179. 
aa  to  effect,  omitttnf  danaa  ihroQgh,  15  R.  176, 178. 
omiarion  thnmgb  aupplylng.  16  R.  178, 178. 
TCforminar  into  diflarent  ooDtraet  becaoM  of,  16  & 

177, 178,  188. 
nformation  of,  on  graoiid  of,  66  D.  141. 
hrol  aeoompaajriBf  eoiMlltloo,  arldanoe  of ,  48  R.  188. 
Faral  avidenoa  of,  naaga  to  axpUIn,  42  R  879.  680. 
to  altar  or  aabtfi*  wrfttan  contract,  88  D.  186;  87 

D.  80,  81,  884;  100  D.  169-178, 187. 
to  reform  writlnf  ,  48  D.  106. 
to  abow  iDtant,  88  R.  810-218. 
to  diov  meaning  of  worda  and  phraaea,  8  R.  878^ 

888;  88  &  SIO-SIS. 
to  oonarnie,  rale  for  admlttinf  ,  6  R.  841,  848. 
to  vaiy  or  explain,  61  O.  64& 
to  aflaoit,  aae  STDBiica.  IIL 
TwnH  modification  of  terma  of  writing,  45  D.  848. 
rrior  negotiations  not  admlaaible  to  rajry.  70  D.  864. 
Ibcatriaa,  parol  avldenea  to  explain,  6  R.  680l 
Wilting,  omittad  word  wban  soppUed  by  intendmant, 
T8I>.  4861 

DL    AoTwa  roK  Buiach;  DAMAaia. 


for  breach,  too  rcmoto  wb<»n,  41  R.  6S-68L 
SoB-performanea,  lott  for  part  bara  action  for  net, 

S1R.76U 
I^nJtiaaorUqaidatod  damagM,  bow  datcrHiMd,8B 

R.  S&-M. 
fftaalty  or  Uqoldatad  damagaa,  JlhMtratlona  of,  8p  R. 


FkvAta,  allowaaca  of,  t6r  breaeh,  48  R.  481-466. 

aa  damaat  of  daoiag*  on  breacb,  00  R.  488  408. 

fooowary  of,  on  broach  of,  62  R.  161. 
lUid  panon  may  soa  OB  contnwi  made  for  bla  bancAt, 
8Dra06;  8D.  U6;  18  D.  76,  6BaL 

X    Jonr  Ooimioft. 

Death  of  one  of  aararal  Joint  eootracton,  68  D.  78L 
effeet  of,  in  equity,  68  D.  763. 

of    MM   obtigor,   wlMtbor    nleaaoi^    88    R. 


Uabillly.  when  Joint  and  aavand,  8  D.  Ilk 
of  ona  Joint  debtor,  89  D.  608. 


142. 


OONTBIBUTION. 
'« n,  4;  KqoiTT,  U,  7;  SuRrrrsBtP,  T,  1. 
boUara  of  incumbered  landa,  18  IX  695;  16  D. 


Joint  prlndpala,  one  being  IniolTent,  80  Dt. 
660-«62. 

aarcnl  inanrera,  28  D.  121. 
Bf  eo-tenaati,  when  advarae  claua  la  brcoght  up,  28 

D.84. 
In  favor  of  peraon  paying  mortgage  mi  bia  and  other 

landa,  16  D.  141. 
Right  to,  29  D.  72. 

applieable  to  inmauii)  of  damages,  80  D.  600. 
Jcrfnt  prindpaia,  eontributlon  between  aa,  80 
IX66a 

•nrety  not  entitled  to^  from  co-anrety,  when,  87  D. 
6I1R 

GONVBR8ION. 
8ee  Taovat. 

OOP^BiaHT. 

See  Ivjiraonoaa,  1, 6;  LdTniAET  Paopntt. 

Author  of  play,  rigbta  of,  71  D.  752. 
Author,  righto  of  at  oommon  law,  7  R.  488. 
lafringement,  reproduction  of  friay  from  memory,  48 
R.  49»-496l 

atenogiaphlo  copy  of  pby,  48  R.  408-498. 
Lcttera,  author'a  proper^  in,  92  D.  680. 

property  ef  leceiver  In,  88I>.  618L 


LibelouB  book,  lnfrin;;cment  not  enjoined.  25  R.  198. 
Niune  of  publication  as  trade  mark,  83  IL  836,  SSA. 
Publication,  instanoee  of.  7  R.  488,  4^ 

not  innocent,  not  enjoined,  25  R.  198. 

what  conatitutes,  7  R.  488,  480. 
Stote's,  In  Judicial  opiniona,  56  R.  144-149. 

in  Judicial  opinioutf,  contract  with  publisher,  68  R. 
144-149. 
Whether  aubjact  to  execution,  40  R.  124, 186w 

OOBONfiBS. 

UabQity  \at  exduding  one  from  room,  86  R.  807.  6BR 
for  language  in  address,  26  R.  099. 

OOBPOBATION3. 

L    ORBATlOa  AND  Oroaxixatioit. 
IL     Cbartib,  Aoobptahcb  AKD  AUBIfVlinR. 
UL    Powaaa  and  LiABiUTiia. 
L  &en«ratf y. 
R  JfmivMM  domam. 
A  CoiUracU;  Ultra  Vireg:  EttoppA 
A  By-laug. 

A  PtnMT  to  faJto  and  Bold  Pm^rtif, 
A  Aetioru  by  and  Againti;  Mmeutionti 

ConUmpt. 
'  y.  DotnieUe  q/;  Foreign, 

8.  Iruolvent;  AturignmefUttfUk 

9.  LiabUity/or  iorU. 
IT.    Opticbm. 

L  EUcHon:  Appotntwrn^:  Bmmo^ali  ile^ 

ignatwn. 
A  AcU  of  and  Notieo  to;    J|f«eC   ^«  am 

Liability  t/  Corporation. 
A  Personal  LiabilUy  ^f. 
V.    Stock  iir;  STocKuoiiOBia. 
L  Subtcription  to, 

A  ItMuance;  Aenignment  and  Transfer. 
A  Unpaid;  Actions /or  Subeeription;  AO' 

ietetnent, 
A  HighU  and  UabUUiri  of  Stodcholdtre. 
A  Change  in  Charter,  Efect  qf. 
A  Right  to  Sue  Corporation  or  OJUef$, 
r.  Dividends. 
A  Power  to  Inereaee  Stcek. 
9.  Expultum  and  Di^/ranchiMmemL 
VI.    If lenKOB  op  Diaaoroia. 
VIL    DuaoLunoM. 

1.  Oroundt  foTf  QeneriMy, 

A  Legislative  or  Judieial  Determination 

4/1 
A  Effect  of;  Bow  Taken  Advantage  qf. 

VIIL      OOMaOUOATlOM  OP. 

IX    Sals  or  Auimatioii  op  FROfHtrr  or  Frav- 

CHisia. 
Z.    RaooRoa  amp  Rbporis;  LaeiaLAtive  Oohtroii 

OP. 

See  OoMBTiTUTioirAL  Law,  III,  5,  6;  Charitablr  Uaita; 

OaB  OOMPANIBa;  MUKICIPALOoRPORATIOKS:  STATtTB 

op  LiMiTATioRa,  ill,  3.  a;  Stocr  Exohanobs;  Tax- 
ATiOM,  III,  1,  2, 3;  Uminoqrporatbd  AaaociATioiia; 
Watbr  OoupAmia. 


Books  of,  see  Etiobivcb,  II,  lA 
Stock,  eee  Bumutionb,  VI,  A 

L     CrBATIOB  AJfP  OReAin&ATIOB. 

Chartored  by  two  states,  53  D.  537. 

Lieglalature  may  constitute  cortAin  peraons  a,  88 IX 

66A 
Payment  of  ton  per  cent,  by  checka,  25  R.  16A 
Proof  of,  when  required,  43  D.  4tf5. 
Strict  compliance  with  statute  is  easentlal  to  exlatoncs 

of,  78  O.  601. 
Term  of  exi«tenoe  of,  06  D.  501. 
Unaucoessfui  attempt  to  form,  makes  partnersliip,  69 

D.  71A 

II.      GBARTBR,  ACCBPTAJTCB  and  AMBNDMKirr. 

Acceptance  by,  of  amendment  to  charier,  may   be 
without  formal  act,  53  D.  467. 
of  amendment  to  charter,  what  deemed  to  be,  58  Di 

460-474. 
of  amendment  to  charter,  a  hen  legislators  has  r» 
served  the  right  to  make  it,  53  D.  4atf. 
Charter  la  a  contract,  84  D.  69;  36  D.  471;  26  R.  291^ 
S9A 
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OorporatlonA. 


dMiter,  what  m  fDndamantel  alteimtioni  in.  6t  D. 

46*-tf7. 
Oontrol  of  fMiftement  orer,  SS  D.  461. 
Oontrol  of  state  lei^slatar*  over,  68  D.  4AL 
Bwvatioii  of  tighl  to  alter,  amend  or  repeal  diar- 

ter,4SD.  118. 
Btatote  aboUehlnf  and  transferrins,  effeot  of,  fl  D. 

111. 
Mlatato  impeirlnff  fzunohtse  or  obarter,  81  D.  112;  84 

D.  00;  85  D.  61  471;  48  D,  118;  47  D.  441, 447;  68  D. 

4«L 
See  OommrtmosiAL  Law. 
Stottkholders,  aooeptanoe  by,  or  change  hi  charter,  68 

D.  462-167. 
Stockholders,  laebes  of,  In  objecting  to  change  bi 

charter,  68  D.  467. 

IIL    PowiM  Am  LiABiUTiia. 

L  GenercU^. 

Ouinoi  beoome  a  fMutner.  71  D.  687. 

Oontraets  In  excess  of  power  of.  In  some  parUcnhtf 

only,  78  D.  677. 
Oontraets,  when  uUra  vSreg,  78  D.  677,  718. 
Estoppel  against,  in  actions  on  executed  contracts.  91 

D.  637. 
luTcstinents,  diarter  specifying  precludes  other,  88 

fi.  l& 
Investments  tn  shares  of  other  corporations.  S8  B. 

16. 16. 
If  sy  bubmit  claim  to  arbitration,  80  D.  680l 
Person,  corporations  ara  embracAi  in  this  term,  85  D. 

86L 
Piswen  of,  48  D.  880. 
are  limited.  78  D.  148. 
are  snob  only  as  are  granted,  82  D.  717. 
how  asoerulned,  88  D.  668. 
include  all  means  proper  to  accomplish  objects  of. 

Validity  of  aou  of.  presumed,  76  D.  800. 
1  Bminent  Domain, 

Eminent  domain,  curporate  property  or  fhmchiss  may 

be  taken.  81  D.  872;  S3  D.  616;  42  D.  720. 
night  to  Uke  land  of  another,  24  R.  651,  668. 

8.  Contract$;  Ultra  Viret;  EstoppeL 

Acts  In  violation  of  charter  not  always  void,  78  D.  077. 

Avoiding  Its  contracts,  because  in  excess  of  Its  pow- 
ers, 61  D.  841-844. 

Contract  of  corporation  bqrond  their  powers,  61  D. 
841-844. 

Contracts  of,  how  mnde,  18  D.  661. 

Contracting  with,  estops  party  from  denying  corpo- 
rate existence,  76  D.  71. 

Deed  of,  how  to  be  signed,  01  D.  616. 

SH  facto,  sets  of  are  valid,  10  D.  66. 

Batoppel  to  defense  of  itUra  oirea,  by  or  sgalnsL  40  D. 
881;  67  D.  168,  154. 

Estopped  to  deny  existence  of,  66  D.  771;  76 1>.  188. 
614. 

Existence  of.  Is  Implied  from  use  cf  corporate  name. 
81  D.  858. 

Implied  power  to  borrow  money,  80  D.  108. 

Luatiing  money  in  violation  of  statute,  67  D.  164. 

Mortgage,  to  estop  mortgagor  from  denying  existence 
of  corporation,  46  D.  303. 

Mortgage,  title  of  purchaser  cf,  from  sssjgnee  for 
security,  25  D.  220. 

Name,  misnomer  in  a  contract,  18  D.  710. 

Negotiable  instrument,  Indonement  by,  74  D.  818. 

Negotiable  Instrument,  when  may  be  shown  to  be 
given  for,  74  D.  HIZ. 

Note  of,  23  D.  74L 

Note  of,  valid  without  seal  of,  IS  D.  661;  80  D.  667. 

Powers  of,  acts  in  excess  of  are  void,  32  D.  718. 

Power  to  act  and  make  contracts,  IS  D.  6tfl:  20  D.  667. 

Sesl,  s^reement  to  convey  does  not  require,  23  D.  748. 
does  not  prove  Itself,  28  D.  747. 
Is  prima  /aeU  evidence  of  authority,  01  D.  616. 
presumed  to  be  aflBxed  by  authority,  28  D.  746;  07 

D.  810. 
prima  faeU  proof  cf  anthority,  88  D.  74& 
proof  of  affixing,  68  D.  862. 
procf  of,  must  be  made,  28  D.  747. 
to  coDtnets,  when  not  eeswntlsl,  80  D.  600. 


Seeking  to  enforce  vltra  vireK  contract,  06  D.  400t. 
Ultra  virei,  contracts  which  are  void.  IS  D.  106. 

estoppel  to  plead,  04  D.  885. 

plea  of,  in  cases  of  executoiy  oontrsets,  04  D.  886. 

question  ot,  cannot  be  raised  except  in  direct  pn> 
ceedinfT  against  corporation,  100  u.  376. 
▼alklity  of  notss  of,  without  seal,  13  D.  661;  80  D.  067 

4.  By-lavn. 

Certainly  rsqulred  in,  86  D.  618. 

Contraxy  to  charter  or  law.  85  D.  610,  62L 

Defined,  85  D.  617. 

Del^faling  power  to  make,  85  D.  618. 

Difference  between  and  ordinances,  85  D.  618- 

Directors'  power  t<>  make,  85  D.  618. 

Forfeiture  of  stock,  power  to  impose,  88  D.  437. 

How  enact  d,  85  D.  618. 

Imposing  forfeiture  of  stock,  82  D.  487. 

In  retftraint  of  trade,  86  D.  610. 

Making  stock  subject  to  transferrer's  debt«  87  R.  866 

Partly  valid  and  partly  void,  85  D.  610. 

Power  to  make,  86  D.  618. 

Providing  for  expulsion  of  membeis,  86  D.  018. 

Reasonable,  what  are,  85  D.  620. 

RegtilaUnt;  conduct  of  members,  86  D.  610l 

Regulatin;?  tratiitfers  of  stock,  85  D.  610. 

Restraining  right  to  sue,  85  D.  62L 

Validity  of,  85  D.  618,  610. 

Void  In  part,  when  not  wholly  void,  60  D.  1S&. 

5.  Potest  to  Take  and  Hold  Fraperty. 

Bequest  to,  when  void,  18  D.  641. 
Conveyance  by,  authority  to  make,  how  given,  83  Dl 
743. 
form  of  signlnff,  28  D.  746. 

Esneral  agent  nas  no  power  to  make,  28  D.  744. 
mitation  of  right  of,  23  D.  741. 
must  be  in  prescribed  f  (HTO,  23  D.  742. 
need  not  contain  recital  of  the  authority  to  make, 

23D.  746l 
power  to  execute,  83  D.  740. 
power  to  make  may  be  delegated  to  a  oommittea, 

23  D.  748. 
stockholders  cannot  authorise,  28  D.  746b 
who  may  authorise,  28  D  748. 
who  may  make,  23  D.  742. 
Devise  to,  is  void,  18  D.  54L 

when  Invalid,  04  D.  886. 
Mortgage  by,  23  D.  741. 

Mortmain,  statutes  of,  not  In  fores  In  the  United 
States.  04  D.  382. 
extent  of  their  adoption  In  America,  04  D.  StO. 
Name,  conveyance  to,  by  wrong  name,  00  D.  861. 
Power  of,  to  dispose  of  property,  66  D.  501. 
Real  estate,  cannot  bold  as  joint  tenant,  04  D. 
capacity  to  hold  at  common  law,  04  D  SSL 
capacity  to  hold  need  not  be  conferred  by 

words,  04  D.  381. 
deed  of,  whether  grantor  may  avoid  on  ground  that 
corporation  had  no  capacity  to  receive  It,  04  & 
884  385. 
estoppel  to  deny  capacity  to  acquire,  04  D.  885. 
fee  of,  what  words  necessarv  to  pass  to.  04  D.  887. 
foreign  corporation  may  hold,  84  D.  333. 
incidental  right  to  take  and  hold,  94  D.  384. 
limitation  on  power  to  purchase,  when  implied.  01 

D.  382. 
may*  acquire  the  fee,  though  charter  Is  for  tenn  of 

years  only,  04  D.  383. 
power  of  corporation  to  acquire,  04  D.  381. 
power  of,  to  acquire,  estoppel  against  questtoning, 

04  D.  886. 
power  of,  to  acquire,  who  may  question.  84  D.  381 
■tatutes  dimbling  from  purcliasing,  94  D.  382. 
who  may  question  right  to  hold,  94  D.  882. 
Sale  by,  of  all  its  property,  23  D.  741. 
Stockholders  cannot  authorize  a  conveyance,  83  D.  745. 
What  property  may  bold,  57  D.  414. 

0.  Aetian$  6y  and  Agaimt;  Bzecutumg;  Contempt 

Action  by.  In  another  stato,  12  D.  405. 
Allegation  of  existonce,  when  necessary,  78  D.  TTL 
Alleging  existonce  of.  In  complaint,  29  D.  375. 
Answer  by,  on  Information  and  belief,  whan  propsr, 
70  D.  633. 
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AttMhnient  of  rolltTig'  ttock  of  railrodul,  76  D.  661. 
4v«nMQto(  ezistttiice  not  required,  48  D.  iOi. 
Booka  of,  M  «fTid«iMa,  8  D.  64a 
Oootampt,  aMmoi  be  nnprisoned  for,  68  B.  161. 
OoatamiiC,  oorpontion  b  panishabte  for,  81  R.  888i 
BNoppel  against  stockholder,  9  D.  102. 

tram  denying  axtstanoe  of,  24  O.  60. 

to  plasd  ultra  vires,  13  D.  103. 
Equity  win  aid  erodlton,  43  D.  095. 
Execiitlon,  property  of,  not  subject  to,  86  D.  663. 
ftxecatiaa  sale,  franchise  of,  is  not  subject  to,  99  D. 


Ezistenoa  of,  bow  pot  In  Issna,  83  D.  688;  86  D.  606; 

48  D.  830;  79  D.  437-438.  ^ 
Bzfsience  of,  is  admitted  by  the  geners]  Issue,  62  D. 

847. 
Most  be  trsaSed  aa a  pencm  and  adtizen,  88  D.  461. 
Misnomer,  In  pleading,  9  D.  406L 
Misnomer,  not  a  groond  for  a  oonsatt,  18  D.  716L 
Pisa  of  non-ezistenoe,  66  D.  772. 
Parol  evidence  of  aoU  of,  74  D.  810. 
to  show  that  an  inatmment  was  intended  te  bind, 
97  D.  819. 
Process  against,  history  of,  66  D.  119. 

senring  on,  66  D.  110, 122;  74  D.  188. 
QuontMim  mertUt  against,  01  D.  637. 
Bight  to  sue  in  federal  courts,  12  R.  646L 
Snite  by.  In  a  foreign  state,  12  D.  49ft. 
Saaunoaa.  servici}  of,  on  whom  may  be  made,  66  D. 
IIA. 
jetom  of,  what  should  show,  66  D.  120. 
most  aver  Its  inoorpormUon,  24  D.  68. 
most  prove  ita  inoorporation,  24  D.  68b 

T.  DomieO  V;  Fortign. 

by  foreign  corporation  which  has  not  compiled 

with  the  laws  of  this  state,  80  D.  126. 
Ddng  barineas  in  another  state,  66  D.  864. 
Domidle,  OS  D.  007;  83  D.  899,  400. 
for  |jurp*jee  of  taxation,  66  D.  68L 
ffbreign,  and  conditions  which  may  tie  Imposed  upon, 

96  D.  687-680;  13  fL  800. 
appUeatlon  of  statnto  of  limitations  to,  86  D.  78;  62 

i).  266-26& 
Hipointment  by,  of  agent  to  accept  ssrvioe  of  pro- 

eesB,  66  D.  18L 
are  treated  aa  non-residents.  62  D.  2&6L 
eunditioos  which  may  be  imposed,  06  D.  637, 680;  18 

IL  80O;  06  D.  84U 
dealing  In  patents,  appointing  agent,  etc,  82  R.  67. 
defending  on  groand  of  its  non-ooropliance  with 

Statute,  83  R.  641,  642. 
diaerimiiiatton  by  state  against,  06  D.  638. 
domicile  of,  S3  D.  899. 

Inve  nn  leg«1  existence  in  other  states,  06  D.  838L 
JuriadicUon  over.  76  D.  670;  83  D.  884. 
mrt  entitled  to  privileges  of  citizens  of  other  states, 

06  D.  340. 
aot  recognized  as  a  matter  of  right,  96  D.  6S6L 
powers  and  liabUities,  bi  D.  256,  258. 
puwer  to  impose  conditions  u|mn,  06  D.  338. 
power  of  state  to  exdode,  96  D.  637. 
raqniring  appointment  of  agent  on  whom  process 

amy  be  served.  95  D.  fOA. 
requirementa  which  may  be  exacted  of,  96  D.  687. 
rsvuking  permission  to  do  Irasiness  in  the  state,  06 

D.  344. 
retaliatory  legislation  concerning,  06  D.  84ft. 
riKht  to  exclude,  13  R.  800. 
sauMJS  of  process  on,  60  D.  121. 
Bsnriee  of  prtioess  on  officer  of,  acddentally  within 

the  State,  is  not  good.  06  D.  122. 
statute  of  limitatfons,  plea  of,  52  D.  267. 
■tatutea  requiring  submission  to  service  of  process 

ill  a  st«te  where  business  is  done,  66  D.  121. 
taxss  and  bardena  which  may  be  imposed  on,  96  D. 

538,6301 
when  not  re^;arded  aa  citizens,  96  D.  687. 
vbecber  entitled  te  immunities  of  dtlasns  of  ether 

states,  06  D.  687. 
How  far  dUxens,  12  R.  64& 
KMideace  of,  66  D.  863. 
of  foreign,  in  this  state,  88  D.  809. 
of,  is  ita  chief  pfauss  of  business,  88  D.  898L 
ef  fmilroad  corporations,  88  D.  406 

InvB  10  Jfoni  km.  D.  k  An.  R.— a 


8.  /iwole^nf,  AtHgnmfnU  hjf, 

Asdgnment  by»  for  benefit  of  creditors,  99  D. 
Creditor's  bill  against  Irtsolvent,  40  D.  849. 
Insolvent,  creditor  cannot  set  off  claim 

assessment,  88  R.  383.  8S4. 
Snbsoription  to  stock  of,  assignee  in  Insolvency  may 

oolletf^  100  D.  653. 

a  LiabaUjf/or  Torta. 

Are  liable  for  torts,  66  R.  18. 
Exemplary  damages  ai^aitist,  29  R.  48. 
liability  for  torts  and  wnrngx,  34  R  49fr-498L 
Libel  or  slander,  liability  for.  34  R.  496-40& 
Malicious  prosecution,  liability  fur,  34  R.  486-498l 
Negiigvnoe,  oertaiu  corporations  not  liable  for,  8  Ik 
442. 
Mltra  v(ret  as  defense,  62  R.  868-86QL 
Torts,  liability  for,  5  D.  42;  IS  D.  66& 

!▼.    Ornciaa. 

1.  JR«0Ci9ft;  ^ppeinfmeiif;  JKemosol;  Rttlffmmtimk. 

Agente  of,  how  appointed,  72  D.  148. 
Corporation  alone  can  displace,  76  D.  616^ 
Director,  agreement  to  resign,  48  R.  888^ 
Election  in,  regulation  of,  82  D.  437. 
Election,  what  may  he  done  when  votes  are  Improp- 
erly rejected,  32  D.  437. 
Equiiy  cannot  remove,  76  D.  616. 
Title  of,  ean  be  tried  only  by  quo  warrant*,  76  D  il8i 
Vaoandes,  power  to  fill,  91  D.  617. 

8.  Asff  q/madNoHceto:  Bfect  ^  en  KoKlify  V 

CoiTioratteit. 

Agent's  aeto  Mad.  68  D.  770. 

Acta  of,  without  the  state,  46  D.  627. 

Contracts  benefiting  officers,  validity,  69  R.  469-471. 

Contract  signed  by  agent,  when  binds,  89  R.  260^303. 

DecUrations  of  sgenta  of,  when  evidence,  8  D.  718;  14 

D.  682. 
Directors  are  trustees  for  stockholders,  68  E  466,  468, 
469. 
cannot  act  where  their  Interest  oonflicta,  78  D.  21i 
cannot  bind  by  personal  contract,  59  R.  471. 
occupy  fiduciary  relations,  77  D.  822. 
powers  of,  ought  not  to  include  the  destruction  sf 

the  corporation,  99  D.  835. 
sale  of  assets  of,  to  themselves,  99  D.  886. 
separate  acta  of,  do  not  bin«i,  55  D.  221. 
Directors'  contraete  with.  59  D.  428. 
Draft  drawn  on  corporation  hv  ita  sgent,  60  D.  608 
Exemplary  damages  for  act  of  affcia,  62  D.  380-3ti8. 
Exemplary  damages  for  gross  nra^Iuct  of  oorporiitiun. 

62  D.  388. 
Knowle>tge  uf  officers,  effect  on  corporation,  36  D.  190- 

194;  68  D.  867. 
Liability  of.  for  wrongful  acta  of  Ita  servants  and 

agente,  90  D.  664. 
Liability  for  unauthorised  act  of  agent,  60  D.  60S. 
Malldous  act  of  directors,  lUtblllty  for,  01  D.  680. 
May  avoid  fraudulent  acta  of  ita  direct  ^rs,  9s  D.  101 
MortfTx^re  against  held  by  directors, validity,  60  K.  466- 

if^,  471. 
Notp  Hi^nied  by  afipent,  when  binds,  39  R.  200-303. 
Note  in  name  of  agent,  when  binding  on  corporation, 

61  D.  73. 
Notice  of  fraud,  86  D.  104. 
to  aj^ent  before  commencement  of  his  agency,  86  D. 

190. 
to  a^ent  muRt  be  within  scope  of  agency,  86  D  189 
to  aifcnt  or  officer  of,  86  D.  188;  39  K.  :t26-a29. 
to  a^'ent  who  is  also  acting  for  another,  86  D  198. 
to  ajfont  whora  interesta  are  adverse  to  iviiicipal'a, 

86  D.  191. 
to  cashier,  36  D.  198. 
to  directors  as  a  body,  86  D.  196. 
to  Ksnerai  sgent  of,  86  D.  19^1. 
to  Individual  dlrectoiv,  36  D.  196. 
to,  must  be  given  officer  of  proper  department,  88 

D.  189. 
to  officers  of  corporation.  86  D.  198. 
to  officer  of,  when  doen  not  affect,  98  D.  677. 
to  stockholder,  80  D.  199. 
unofficial  and  private,  not  binding,  86  D.  189. 
Parol  evidence  to  show  that  note  was  Intended  aa  aei 
of,  100  D.  678. 
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Piral  prooi  of  vote  at  dlrMton.  es  D.  840. 

PMran  of,  mutt  be  axordaed  67  directon,  n  Dl  dlC 

PrMld«nt»  Implied  poweri  of,  81  D.  187. 

poww  to  bind,  68  D.  6M. 
Private  knowledJBie  of  Indivldaal  direeton,  88  D.  197. 
BatiflcaUon  by,  of  eontract,  how  proved,  81  D.  187. 

ItT  eilenee  or  eequleeoenoe,  79  D.  887. 

el  egeni'e  act,  from  what  inferred,  84  D.  818. 

ef  contract  in  name  of  ita  offlcere,  26  D.  624. 
Relation  between  director  and  oorpormtlon  if  thai  of 

trustee,  10  R.  11 
Secretary,  aathorlty  ef,  to  aseisrn  note,  91  D.  617. 
Trueteee  of,  injunction  to  restrain  them  from  aetlnff, 
48  D.  108. 

8.  Perwnal  Liabttity  ^. 

Afent  and  ofBcers,  personally  liable  on  notes,  when. 
87  R.  142, 148. 
Individually  liable  on  note,  when,  88  R.  801-808. 
when  perK>naUy  liable,  90  D.  52S. 
Ooaminay  by  bank  ofBcers  to  enhance  valve  of  stock. 

aD.88. 
Directors  sre  agwits  for  corporation  and  stockholders. 
68  D.  6S7. 
are  not  liable  for  embesslemsnt  of  other  officers,  68 

D.  687. 
are  trustees  f<Hr  corporation  and  stockholders,  68  D. 


corporation  msy  sue,  68  D.  644. 

decree  d  fUelity  and  can  requind  d,  68 IX  6S81 

liabOHycl,«4D.  217. 

Itabllil^of,  for  accepting  unaatborlsed  securities.  68 
D.  640. 

liahOity  of ,  fte  act  of  co-directors,  68  D.  64L 

liabiUty  of,  for  acU  tdtra  vireg,  53  D.  640. 

liability  of,  for  breach  of  trust,  58  D.  689. 

UahUlty  of,  for  errors  of  Judgment,  68  D.  640. 

liability  of,  for  misrepresentation  in  a  prospectus.  68 
D.  64Bb 

Ilabaity  of,  for  mistake  of  law,  68  D.  640. 

liability  of,  for  negligence,  6S  D.  640. 

Uability  of,  on  contiacts  made  on  behalf  cf  oorpora- 
tion,  68  D.  649. 
Diredota^  Uability  of,  to  stodchoMers.  41  D.  867-870. 

must  siooovnt  for  secret  oraflts.  58  D.  648. 

must  not  speculate  for  private  benefit  with  cor- 
porate funds,  68  D.  648 

personal  liability  of  directors  of  corporations.  87  D. 
69;  68  D.  687-64& 

rslatloB  of.  to  stockholders,  68  D.  68& 

secret  prdlte  of,  60  D.  428. 

soito  by  and  aninst,  68  D.  644. 

when  answerable  for  acts  of  other  offlcen,  68  D.'64L 

when  liable  on  note,  S  R.  882,  888;  88  R.  180l 
Embeolement  by  officers  of,  OS  D.  14fr-147. 
liability  of  directorB,  68  D.  687. 


of  one  rignlng  as  "agent,"  "tnistM''or '*prssi- 

dent*"  8  R.  838,  838. 
Offlcen  of,  an  not  liable  on  oontnot  made  without 

authority,  89  D.  69. 
Personal  Uability  of  offlcen  on  note,  8  R.  8S8.  888. 
President  or  manager,  liability  fur  servants^  acts,  64 

right  to  oompensatlon  for  extm  services,  89  R.  170. 
Receiver  of,  may  sue  dinctors,  68  D.  644. 
Relation  between  directors,  corporation,  stockholden 

and  crediton,  68  D.  687. 
Trustees  of  corpontion,  when  personally  responsible 

on  note,  87  D.  OOl 
Trustees  or  directors,  llabDIty  of ,  86  R.  817,  fU. 

▼.    flvooB  nr;  StocuioiiAbi. 

1.  Suibtenptioii. 

Acceptance,  71 1>.  840. 

Acceptance  of,  whether  necessaTy,  81  D.  808. 

Agreements  exempttnfjr  suhRcriber  from  liability  for 

subscription,  0  D.  00, 100. 
Avoiding  for  fnuid  in  obtiunintr,  81  D.  40L 
Avoiding  for  misrepresentation,  68  D.  654. 
Conditional  subecnption  to  stock  of,  81  D. 
Condition,  parol,  when  binding,  80  R.  849. 
Conditions,  waiver  of,  81  D.  809. 
Constmctloo  of«  Is  for  the  court,  81  D.  896. 
DeftoSBS  sgalnft  sabecriptlon,  9  D.  loa 


DIffersnee  between  and  agreementi  to  subseHbe  fbr 
stock  In  corporation  to  be  formed,  78  D.  488:  81 
D.  892. 
Estoppel  against  asserting  defenM  to  ■uhscriplkm.  9 

D.  108. 
Form  of,  81 D.  896. 
Fraud  as  a  defense,  9  D.  102. 
Fraud  In  obtaining,  81  D.  401. 
In  full,  when  neceesary  to  organisation,  76  O.  OA. 
In  advance  of  its  formation,  79  D.  368. 
Irregularities  In,  81  O.  895. 
Liability  for  unpaid  stock,  18  D.  468. 

of  transferee  for  subscription,  14  D.  864, 
Must  be  in  writing,  81  D.  896b 
Naiun  of  liabilitv  for  subscription,  9  D.  97. 
Need  not  be  in  a  book,  81  D.  »». 
Offer  to  become  a  shareholder,  when  revocable,  a  D. 

898. 
Parol  evidence  to  vary  terms  of,  81  D.  896L 
Payment  of  deposit  when  essential  to,  81  D.  897. 
Releaee  from,  what  entitles  subscriber  to,  81  Dl  40Il 

subscription,  9  D.  100. 
Secnt  agreemente  concerning,  81  D.  400. 

agreement  to  release  some  of  the  sabecribers,  TV  a 

When  void,  11  D.  609. 

When  released  bv  change  In  charter,  8  D.  86. 

When  enforceable,  60  D.  60. 

When  may  not  be  wlthdnwn,  79  D.  488. 

When  subscriber  becomes  stockholder,  81 IX  8B8l 

Who  liable  en  subecri^on,  9  D.  96. 

Who  mi^  receive,  81  D.  887. 

Who  may  release  from,  81  D.  880l 

Withdrawal  from,  81  D.  899. 

1  Jstuancs,  AauignmetU  and  IVmi^fhr. 

AsslgnabiUty  of,  84  D.  829. 

Assignment  without  transfer,  valldlw  agahMt  attach- 

ment,  87  R.  868-866. 
Blaakpowen  of  attorney  for  transf en  of  stock,  80  i>. 

Certificates  of  stock  assigned  In  Uaiik  an  not  nego* 
tlable,  81  D.  706. 
Issue  of,  not  neoeeeary,  71  D.  84L 
Damages  for  refusing  to  transfer,  84  D  889. 
Indorsement,  what  sufficient  to  pass  tiile^  89  R.  900, 

901. 
Larceny  of,  67  O.  876. 

Liability  for  Issue  of  ftlse  certificate  of  stock,  60  D. 
694. 
for  transferring  certificates  of  stock  to  one  not  ci^ 
titled  thereto,  81  D.  706. 
Mandamia  to  compel  Issuance,  61  R.  800,  lOL 
to  compel  tnntfer  of  stock,  61  R.  796-801;  61  a 
686. 
Stocks  are  goods,  wnrsi,eta,  within  statute  of  frauds* 
85R.80. 
pledge  of,  51  D.  818. 
BtockhoMer^s  tnnsfer,  effect  on  Uability  for  debt,  a 
000. 
transfers  by,  to  Irresponsible  persons,  100  D.  657. 
Titie  of  hokler  of  mirecorded  certificat*,  87  R.  a54> 

866w 
Tnnsfer  bi  blank.  84  D.  829. 
Uen  of  corporation  In  case  (tf,  11  D.  68L 
not  entered  on  the  books,  14  D.  690. 
of  stock  by  original  subscriber,  14  D.  864^ 
withput  noting  on  the  books,  68  D.  120. 

t.  Unpaid;  Action  for  SubteripHon;  Ametsment 

Change  In  route  or  privilegee  of  cmrpontion  doee  not 

releaee  stockholder,  87  D.  605. 
Compelling  directom  to  call  In  unpaid  stock,  6f  D.  427. 

stockholders  to  pay  subscriptions,  43  D.  696. 
Forfeiture  of  sharee  of  stock,  68  D.  88. 
Right  of  action  for  assessments  or  subecriptions,  64  D. 

809. 
Stockholden'  liability  for  subscription  after  charter  la 

amended,  40  D.  858. 
Stockholder,  liable  on  subscription  as,  when,  87  R. 

215, 216. 
Subscription  to  stock  cf,  action  by  corpontion  upon, 

81  D.  894. 
action  by  corpontion  upon,  may  prsesde  Issoe  oi 

certificate.  81  D.  894. 
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rtaafpCion,  •gfraeiDent  to  mako,  oonpontloa  wiMn 

ISuroMd  maj  tae  upon,  81  D.  992. 
CAlIi  of,  canxt  may  oompal,  100  D.  662. 
cvBditMni,  h»w  m^  oompal  payment  o<,  100  D.  564. 
cMdItoT't  bill  to  enforM  payment  of,  100  D.  665. 
•qahj  IHW  ^outatArB  Juiiadiction  to  compel   pay- 
oMfit.  whtm  dLreeton  refiiw  to  make  callflp  100 
Dt.669L 
eqaJtj  may  eompel  payment  of,  100  D.  658. 
eatoppol  to  6mij  eodstenoe  of  oonwratlon,  81  D.  401. 
taapoaaa  ohllntioa  to  pay  loBtalimente  Mid  am  em 

menta,  81  D.  888. 
la  what  may  bo  payable,  81 IX  SOOL 
faMolTOBcy  of  oorporatton,  no  gnmnd  for  rmUtlag, 

100  D.  6SS. 
le  an  eaforoeablo  debt,  100  D.  668. 

to  pay  ia  not  prerequlalte  to  aoUon,  81 D.  894. 
cr  may  eoDect,  100  D.  664. 
ite  at  liinltatkms  agalnat  ciodUor'i  ealt  to  com- 
pel payment,  100  D.  660L 
■leftKle of  Hmltatton to aottona on, 8IIX  408. 
to  be  paid  In  Installmente,  71  D.  840. 
■■it  for  mboarlption,  82  D.  617. 

4.  RiffkU  and  UabUiUei  of  StoekheiUttn, 
AaUon  by,  agaioet  fellowe  for  corporate  debt,  88  IX 

827. 
By-law  cannot  bind  to  p^y  debta.  43  O.  084. 
uwtrector  to  not  laborer,  38  ft.  860, 861. 
Onliibation,  ■tockbolder's  liability  to,  88  D.  818. 
tatanAwm  llablUty  ooteide  elate,  40  R.  168. 
BqoBly    nirifldiction,  in  fever  of  erediton  acaiwt 

■tockboldara,  18  D.  46:2. 
Koppol  agminat  atockholder,  9  D.  108. 
BMcotion,  atoek.  when  eabject  to,  68  D.  868. 
In  mining  eorpontlun,  UabOity  of,  48  D.  610b 
Mnt^lock  companiee,  liability  of  membera  for  debti 

of ,  48  D.  <l06b 
Jmlgmeot  against,  effect  againet  atockbolder,  88  R. 

800,804. 
lability  for  debta  in  general,  18  D.  488. 
IV  eorporate  debta,  88  D.  6S8;  40  D.  818;  48  D.  884- 

708;  49  D.  808,  810;  81  B.  88-OOl 
how  enforced,  SI  IL  88-oa 
le  primary,  and  not  ae  saretiee,  49  D.  809. 
en  Jvdgment  againat  corporation,  88  D.  418^ 
wben  not  deemed  statutory,  48  D.  810i 
wbether  Joint  or  sevenl,  81  R.  88-00. 
Umhation  of  snlti  againet,  49  D.  810. 
Matore  of  Unbility,  81  B.  88-90;  43  D.  700l 
2Vot  liable  on  ground  tbat  corporation 
Ha  poWB,  43  D.  094. 
lias  to  enforce  UabUitiea  of,  48  D.  701-708. 
Impoelog  liabiUtiee,  how  eonstraed,  48  D.  094. 
liablUty  of  stuckholdera,  doce  iiot  extend  to 
Jml^oaent  for  damagea,  76  D.  127. 
creditor's  bill  against,  to  recover  dividends  Improp- 

ef|Tpaidto,99D.Y04. 
indindnal  Uabiliiy  of,  did  not  exist  at  common  law, 

09  D.  483*  48  D.  894. 
indivtdiwl  liability  of,  debts  to  wbiob  extends,  89  D. 


faMUvldmd  UabiUty  of,  for  torta,  99  D.  486. 
IndlTklaal  lba>Ui^  of ,  imposed  by  vtatute,  Is  not  a 

forCsltiire  or  a  penalty,  99 1>.  433. 
taidlvktaal  Uabiiity  of,  ia  for  benefitof  creditora,  and 

most  be  enforced  by  tbem,  90  D.  43& 
taHtlTfclanI  liability  of,  is  prfanary,  99  D.  434. 
ladivldiBal  UabiUty  of,Jndgment  against  corpon^ 

^tmt  flffeet  of,  99  D.  486. 
faidlvldoal  UabUity  of,  statates  hnposing  are  strictly 

eoostnted,  99  D.  498. 
individimlUability  of,  wbat  stockholders  included 

within,  99  D.  438. 
hidlTkliua  liability  of,  when  enforceable  hi  another 

elate,  99  D.  483. 
IndiTidunI  liability  of,  whether  exists  until  remedy 

egainst  oorporation  has  been  exhausted,  99  D. 

484^ 
when  sMHt  aecomt  to  each  other,  84  D.  668. 
8«tt  Iqr  one  against  another  on  debt  due  from  the 

poratioa,  88 IX  827. 
Whether  liable  for  pm^dstlng  debt,  a  IX  887. 
Who  held  Unhto  as.  9  D.  86L 
Whelibieas*  481X887. 


8b  CIUni^s  fn  ChmrtBt;  X^eet  ^. 

Effect  on  sloAholders  and  sabacriben,  73  D.  782. 
New  enterprises  not  authorized  by  the  charter,  90  Dl 

88L 
Right  of  majority  to  obtain  ohaxige  In,  84  D.  141. 
BoMcription  to,  release  of,  by,  64  D.  278. 

%»  Right  to  Am  Corporation  or  Ojfieerw. 

Corporations  arc,  in  law,  dtetlnot  from  •to<ikholder% 

41  D.  887. 
DIreetori  deemed  tmsteee  in  equity,  41  D.  868. 
llabili^  of,  at  Uw,  to  stoekholdere,  41  D.  307.  871. 
not  deemed  in  privity  with  stockholden,  at  law,  41 

D.  367. 
■aits  against  must  be  In  name  of,  41  D.  888. 
Equitable  remediee  against  directors  of,  41  D.  868. 
kuuBction  to  prevent  misappropriatioa  of  funds  ef» 

86  D.  660. 
Refusing  to  iosb  when  ihould  be  made  defendant,  H 

D.fro. 

Stockholders  cannot  sue  at  law,  41 IX  887. 
cannot  bus  directors  at  htw,  bat  may  la  sqollr,  48 

D.094. 
may  sue  directori,  68  D.  846L 
■My  sue  for  relief,  from  unlawftd  acts  of  preslden% 

96  D.  102. 
suits  by,  to  call  oAoers  to  account,  41  D.  887-870i 
suits,  when  to  be  In  names  of,  41  D.  887, 889, 870. 
Writ  of  error,  by  itockholder  of  corporation  defted- 
ant^  60  D.  052. 

7.  DitidtndL 

Apportionment  ot  dividends,  14  D.  097. 
Apportioning,  31  D.  617,  622:  39  D.  724. 
Approprlatkm  of,  to  debu  of  otockhokieri.  89  IX  184. 
Belong  to  holder  of  stock  at  ths  time  they  are  d^ 

dared,  99  D.  788. 
Defined,  99 IX  70L 

Dlscretkm  of  directors  in  dedarfng,  99  D.  782. 
BamingB,  while  undivided,  an  regarded  as  capital,  88 

0/718. 
Equity  may  compel  directors  to  declare,  09  D.  70L 
Indude  au  distributions  to  stodcholders,  09  D.  782. 
Income  divfciends,  when  regarded  as,  98  D.  713L 
Interpleader,  right  of  corporation  to  maintain  against 

rival  dalmants  of,  36  D.  70& 
May  be  paid  to  him  in  whoss  name  ths  stock  stands. 

99  D.  762. 
Must  be  equal.  99  D.  788. 
Must  be  paid  out  of  net  profits,  09 IX  781 
Net  profits,  wbat  are,  99  D.  782. 
Payment  to  whom,  and  in  what  moneys  may  be  madCL 

09  D.  782,  768. 
Recovering  back,  when  hnproperly  paid,  09  D.  784. 
Remedy  for  recovetjp  of,  99  D.  763. 
Right  of  purchaser  of  stock  to,  77  D.  761. 
Right  to,  as  between  remaindermen  and  life  tenant, 

99  D.  766. 
Stock  dividend,  to  whom  may  be  made,  99  D.  781 
Stockholders,  claims  of,  are  subordinate  to  those  ^ 

creditora,  99  D.  761. 
entitled  to,  as  aoon  as  dedared,  99  D.  76L 
have  no  right  to  till  dedared,  99  D.  761. 
Whether  Income  or  capital,  64  R.  264-200L 

8.  Power  to  Inoreato  Stoek. 

Power  to  inorenee  capital  stock,  who  has,  11  R.  81 

1  SsppuUion  cf  and  Dinflranehiiement, 

Expulsion  of  mcmben  and  review  thereof  in  Qh» 

courte,  30  D.  206. 
Mandanuu  against,  to  oompd  reetoration  of  trav^ 

ddse,  12  D.  31. 

VL    Minnas  or  Dissctom. 

Qy-law,  authorising  vote  by  vmxy,  87  D.  60. 
IMrectoni'  meeting  outdde  of  state.  46  O.  621 
Majority  of  dirncton  may  act,  43  D.  466. 

of  directors  required  to  constitute  a  quorum,  11  Bi 
601 

when  act  of  Is  valid,  84  D.  227. 
Meeting,  see  Nonas,  IL 
Meetings,  adjournment  of,  when  valid,  18  D.  181 

notice  of.  general  not  required,  18  D.  101 

notice  of,  how  given,  18  D.  101 

noHos  of ,  how  waived,  18  D.  101 
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MMtlngfl,  notlee  of,  npedal,  reonlred,  18  D.  109L 

notice  of,  when  required,  18  I>.  102. 
Pledfor  of  etock  le  entitled  to  Tote,  27  D.  88. 
Proxy,  by-Uwe  authorisinff  Tote  bj,  27  D.  8QL 

Injunction  efftinst  nae  of ,  27  D.  62. 

power  of  inspectors  to  detennine,  87  D.  flL 

revocation  of,  27  D.  82. 

■tatutM  aathor>zlnir  vote  by,  27  D.  81. 

voting  by,  at  coinmun  law,  27  D.  80-8S. 
<>uorani,  a  maiority  is  esMential  to,  17  D.  628L 
VotlnfT  by  plecisor  of  stoclc,  27  D.  62. 

proxicH  not  allowed  at  common  law,  27  D.  60. 
Waiver  of  want  of  notice  of  corporation  meeting,  18 
D.  103. 

yiL     DiSflOLUTIOB. 

L  Ground*  f Off  OeneraUy. 

Abandonment  and  forfeiture  of  franchise  lqr»  100  D. 

274. 
Qy  ssizure  of  Its  franchiie,  18  D.  481. 
By  suspension  of  business,  or  transfer  of  all  its  prop- 
erty, 18  D.  462. 
Discontinuance  of,  minority  of  stockholders  may  re- 
sist, W  D.  836. 
Dissolution  of,  discretion  of  courts  In  declaring,  08  D. 
767. 
by  order  of  directon,  68  D  110. 
effect  of,  en  assets  and  obligations  of,  98  D.  898, 887. 
equity  cannot  declare,  06  D.  756,  767. 
must  be  accomplished  in  the  manner  prescribed  hy 

law,  98  D.  767. 
must  be  by  proceedings  at  law,  06  D.  76& 
not  aooomplished  by  sale  of  all  Its  sssits,  00  D. 

888. 
not  effected  by  tote  of  stockholders,  98  D.  768. 
not  effected  by  surrender  of  franchise,  00  D.  76ft. 
what  essential  to,  48  D.  100. 
what  works,  80  D.  407. 
Equity,  power  of,  to  disw>1ve  or  sequester  corporsp 

tions,  84  D.  486;  06  D.  768. 
Forfeiture  of  diarterby  non-user,  68  D.  110. 
forfeiture  of  chater  by  non-user  of  franchise  or  non- 
compliance, 86  D.  668. 
must  be  Judicially  declared,  06  D.  768. 
not  declared  except  in  clear  cases,  96  D.  767. 
Pranchloe  of,  how  may  be  annulled,  06  D.  766. 
Insolvency  does  not  extinguish  legal  existence  of,  100 

D.  661 
Legal  existence  of,  cannot  be  cut  short  by  forfeiture 

until  Judicially  declared,  100  D.  668. 
Que  learrafUo  against,  06  D.  767. 

burden  of  proof,  100  O.  278. 
Sale  of  aU  its  assets  does  not  dissolve,  00  D.  838L 
Statutes  regarding  dissolution  of,  98  D.  76& 
Surrender  of  tranchim  not  presumed,  88  D.  688. 
To  sxtend  for  specified  time,  any  member  may  pre- 
fsnt  Its  dissolution,  00  D.  880. 

8.  LegUUMm  or  Judicial  DeUrminaUon  Hff, 

DIsMlution,  most  generally  be  Judicially  decfatfed,  18 

D.  461. 
Dinolution  of ,  by  act  of  parliament,  68  D.  48L 
Forfeiture  <3i  franchise  must  be  by  Judgment,  86  D. 

29^. 
Legislative  power  to  Judge  of  forfelturs  of  charter,  48 

D.  110-12L 

&  l^eet  qf;  How  Taken  Advantage  of. 

Abatement  of  action  by  dissolution  of,  40  D.  788L 

Abates  pending  actions,  40  D.  738. 

Debts  <u,  not  extinguished  by  forfeiture  oH  charter, 

62  D.  427. 
Destroys  right  to  prosecute  icirs  /o^ios,  40  D.  730. 
Destroys  right  to  prosecute  writ  of  error,  40  D.  738. 
Dfseolutlon  of,  titJe  to  property,  when  rests  upon,  48 

100 
Effect  oir  dissolution  of,  12  D.  230. 
Effect  of  Judgment  of  forfeiture,  12  D.  230. 
Expiration  of  charter,  after  Judgment,  40  D.  788. 

before  Judjrment,  40  D.  739. 

pendinff  action  abates  It,  40  D.  787. 
Extent  of  forfeiture  of  franchise,  86  D.  688. 
ExUnguishes  debts,  40  D.  738. 
Judtrmeiit  sgainst,  after  dissolution,  40  D.  780. 
anito  against  dsf unci  or  dissolved,  48  D.  804^ 


▼m.    OmraouBAiMW  op. 
Amalgamation  of,  70  D.  422. 
Assent  of  stockholders,  necessity  of ,  TO  D.  481 
By  action  In  two  or  mors  states,  70  D.  487. 
Construed,  70  D.  428. 
Deflned,  70  D.  422. 
Effect  of,  70  D.  422,  426. 

on  dissenting  stockholders,  70  D.  484. 

on  pre-existing  liabilities,  70  D.  426w 

on  pre-existing  property,  70  D.  4261 

on  pre-existinsr  rights,  79  D.  42& 

on  p«rnding  suits,  79  D.  426. 
Estoppel  of  stockholdeiv  by  delay,  08  D.  108. 
Must  be  authorised  by  statute,  70  D.  4*23. 
New  organization,  when  not  answerable  for  debts  si 

old,  86  D.  764. 
Power  of  legiftlftteire  to  authorise,  70  D.  488. 
Statute  authorizing,  how  construed,  70  D.  428. 
Stockholders,  when  may  enjoin,  79  D.  488. 
RighU  of  new  corporation,  70  D.  426w 
Where  oorporations  wers  created  fan  different  statsa. 
70  D.  487. 

IX.    Sali  Oft  Ausxahoii  or  Ptonftrr  or  Fkas- 

omsift. 
ftanchlses,  allenatien  or  mortgage  cf,  7i  D.  MO,  680 
87  D.  678,  708. 
cannot  be  conveyed,  00  D.  884. 
ImpracUcable,  sale  of  all  ssseU  of.  Is  Jostl^able,  00  D. 

835. 
Pros|>erous,  stockholders  msy  resist  sale  of  all  sassis 

of,  90  D.  886. 
Sale  of  all  its  assets  by,  90  D.  834. 
imi^ied  power  to  make,  00  D  8SS. 
to  another  oorporaUon,  00  D.  884. 
to  another  corporation,  payment  to  be  ssade  to 

stock,  09  D.  866. 
of  quaai  public  corporation,  00  D.  884. 
power  of,  is  unlimited,  except  by  statute,  00  D.  834. 

X.    RiGOiM  Axv  RftPOftw;  Lmislativu  Ooktrol  op. 

Action  for  not  filing  report,  whether  survives,  63  R.  639 
liili  to  compel  it  to  perform  public  duties,  88  D.  687. 
**  Existing  debts,**  meaning  of,  25  R.  217. 
Le^ialatiue,  power  of,  over  corporations,  68  D.  4G1. 
Mining,  annual  report,  trustees  must  sign,  86  &.  817- 

failure  to  file  rej>ort,  26  R.  217. 
Records,  fallurs  of  oflBcers  to  keep.  74  D.  800. 

are  evidence  of  organisation  and  proceedings,  74  D 
810. 

when  exdustve  evidence  of  acts  of,  74  D.  811. 
Trustees  or  directors,  liability  for  false  certificate.  M 
B.  817,  818. 

CO-SB  RV  ANTS. 

See  MASTift  akd  SiavAirr,  lY,  8» «. 

COSTS. 

See  OuMWAi  Law,  V,  11;  Eorirr,  lY,  6;  KxnoDtoss 

AMD  Admikistrators,  11,  7. 

Against  state  not  allowed,  16  D.  407. 
Against  United  Statee  not  allowed,  16  D.  407. 
Allowance  of,  when  title  to  realty  is  in  question,  22  D. 

484. 
Amount  necessary  to  carrv,  Instruction  as  to,  27  R.f^^ 
At  law,  can  be  In  f^vor  of  party  to  action  only,  16  U 
406. 

losing  party  when  entitled  to,  16  D.  406. 

prevaiuiig  party  when  entitled  to,  16  D.  406 
AttomeyH*  fees,  88  D.  182. 
Awarding  in  <r«o  isarranto,  24  D.  84. 
Bill  for,  when  may  be  filed,  90  D.  624. 
Charges  for  care  of  property.  83  D.  182. 
Claim  for,  must  be  supported  by  some  statute,  33  D. 

181. 
Criminal  case,  82  R.  716. 
Distinction  between,  and  feee,  88  D.  181. 
Expenses  for  room  rent,  fuel,  lighta,  ete.,  88  D.  1S4 

for  serving  summons,  83  D.  184. 

of  copies  or  deeds.  83  D.  184. 

of  executing  commiBsion,  88  D.  188. 

of  printing  hriefM,  83  D.  184. 

of  serviced  of  experU  in  preparing  fjr  trt^.  tt  9 
184. 

of  BonrsfS,8SD.  18^ 
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li  iMiiiimlMiiiiiMi,  iiifiinni,iiiil  iiHiM  iilHnim.  CT 

ais. 

of  oOean  an,  88  D.  18S. 

of  ftcnofiaphflr  for  iiot60, 8S  D.  ttt. 

of  ■Hnwiji  who  ««r»  noCaobpoBiiBiad,  88  D.  18SL 
a«Mnl  princiiilM  govuning  ftllowanoe  of,  16  D.  M8- 

407. 
lactodaall  uiuouuBiy  dblmxwDMntt,  88  D.  182. 
Ib  «|aitabl0  MtionB  are  noi  dopeodoni  on  itatute,  88 

D.18L 
In  oqutty,  mllofWMMt  oC,wlMn  disoretloiiMy,  18  D.  4M. 

fsMrmI  prindptoi  goToniing,  16  D.  406. 

ordar  of  lo>w  ooart  rarebr  revenod,  16  D.  406. 

when  wmj  bo  awarded  and  when  refined,  16  D.  406. 
In  federal  ooarta,  88  D.  184. 
In  fedetal  oourta,  ezpenee  of  prlntlnfr  erideooe,  88  D. 

18&. 
Ineepooaible  litigant  reqalred  to  glTO  Moarltj  for,  10 

D.  411. 
Judgnieai  Cor,  can  anSj  be  in  f^vor  of  party  to  the 

action,  88  D.  188. 
Jojy  eennoi  determine  who  ehall  jpaj,  66  D.  764. 
Non-reaid«it,  eecurity  required  of,  82  D.  261. 
Prevailing  party  is  entitled  to,  88  D.  18L 
Printing  pnpera  to  be  need  at  the  hearing.  88  D^84. 
EUminm  for  awnrding  to  prevailing  litigant,  88  U,  181. 
Bight  of  jwy  to  be  fuformed  regarding,  SO  D.  647. 
R%1it  to  reoover  is  of  atatutoiy  origin,  88  D.  18L 
SherUTe  ftoee  an  part  of ,  92  D.  680. 
Witneoi  fees,  88  t.  182. 

■ttomoy  is  not  entitled  to,  88  D.  188b 

party  whoa  onUtledto,  88  D.  181 

CX>-TBNANCY. 
L    Ouuvov  or;  Who  amm  CO'TnAnB,  Bh»atio« 


IL     MOTUAb  RlORTS. 

L  IStiopptl  between;  PoaiMtfon;  Conmyonce. 

%.  Convmrnon;  WatU. 

M.  BmU»;  ImprovamenU:  AeeoutUinff. 

^  Ptare&oet  or  MkUn^Uan  6y  One;  Taaar- 

IIL    Aenov  bt  Oo-nDrAHT. 

ly.     AxtACaMMKT  OR  EzBcunov  AoAixaff  OD-TBTAirr. 


H 


ASB  Win,  II,  1;  MoBTOAOM,  11;  Par- 
nnox. 

;   RaLAnoR 


land-owner,  87  D. 

created  by  grant  of  nnloeated  part  of  larger  traet» 

68  D.  886. 

Cropperi,  wliether  partneri,  87  R.  609-61& 
CttipperB,  relatioui  of,  68  B.  101, 107, 106. 
Mrtinguialied  from  tenancy  by  entiretiea,  18  D.  8T& 
Una  mii  exiet  in  Ohio,  15  D.  664. 
Joint  tenante,  wiMther  hold  as  trusteee,  18  D.  168. 
Reiatioo  of  eo-tenants  ia  oonfldential,  78  D.  617. 
Hlghta  to  enter  bito  poeeeoiioa  of  all  the  property,  78 

D  666. 

in  eonunon  arising  from  eonf  usioo  of  gooda, 

S4D.  600. 
Iteaniain  common  by  deeoent,  64  D.  781 


IL    MuTOAL  Rioim. 

1.  ACopfMl  Bettoeen;  Potumon;  Conetyonee. 

Adverw  po»<esBion  by  co-tenant,  86  D.  166. 

Adverae  poeneanon,  knowledge  of   it  la  never  pra- 

soiii^d,  94  O.  868. 
Gbokeyance,  by  metea  and  bounds,  76  D.  170;  100  D. 
145;  34  D.  481. 

bi  oereralty,  6  D.  24. 

of  one  of  several  distinct  tracts,  100  D.  14& 

of  spodflc  p«rt,  05  D.  193. 
DlaMi>ln  of  one  co-tenant  by  another,  00  D.  45< 
|>i9Kisin  of,  by  fellow-toiiant,  what  Is,  7  D.  22& 
(•jtoppels  between  co-tenants,  49  1).  .S80. 
Ut4ding  over  by.  after  his  leiu«e,  1*^  0.  462. 
Ooster  of  temint  in  common  by  another,  18  D.  486: 

18  D.  66(K  29  D.  485;  45  D.  2!)Sw 
Bights  of,  as  against  each  other,  18  D.  659,  660. 
Rt^t  of  to  use  common  estate,  18  D.  659. 
Seishi  of  one  is  seisin  of  all,  83  D.  628i 


Trover  against  co-tenant  for  selling  chattel,  65  D.  568. 
Use  and  occupation,  when  not  liable  for,  19  D.  462. 

2.  Cimw^ftion;  WaaU. 
OoDTsrslon  of  property  of  co-tenancy  by  a  Mle  or  do> 
stmction  thereof,  18  D.  608. 
by  rsfoslng  to  permit  division,  86  D.  67. 
\ry  sale  of  property,  41  D.  766. 
Crop,  action  for  conversion  by  other  eo-tenanta,  07 

D.  66. 
Exdusf on  of,  entitles  hfan  to  sue  In  trespasa,  78  D.  VKL 
Liability  of,  to  fellow-tenant,  12  D.  485. 
Trespass  by  one  against  another,  82  D.  802;  84  D.  877. 
Trover  by  one  agiJnst  another,  48  D.  247;  86  D.  68. 
by  one  against  another  for  eellinr  chattel,  65  D.  " 
or  trespass  by  one  against  the  other,  86  U.  872. 

8b  Rent$;  Imprtnementa;  AeeounHng. 

Aooount  for  rents  and  profits,  mode  of  taking,  78  D. 
688. 
allowance  of  olbets,  78  D.  688. 
statute  of  Anne  regarding,  78  D.  666. 
Action  by  one  against  the  other  for  rents  and  profits^ 
14  O.  686;  80  D.  624:  61  D.  476. 
See  pott,  4. 
Improvements,  allowance,  if  any,  fan  taking  account,  62 
D.  484*  78  D.  668. 
allotment  of,  in  actions  for  partition,  62  D.  484. 
allowance  for,  in  actions  for  partition,  62  D.  484-487. 
liability  for,  41  D.  166. 
right  of  oontribution  for,  62  D.  488. 
Bee  ifO§t  4. 
Liability  to  acoonnt  at  oomnion  law,  78  D.  666. 
for  rent  received,  78  D.  667. 
for  use  and  occupation  of  Um  common  property,  86 

D.  294. 
Is  only  for  money  received,  78  D.  666. 
Receiving  money  for  common  property,  whether  by 
mistake  or  derign.  Is  liable  for  money  had  and  re- 
ceived, 19  D.  266. 
Rents  and  profits,  liability  for,  78  D.  66& 
Repairs,  liability  of  co-tenant  for,  41  D.  166;  16  O.  448; 
62  D.  483. 
of  mills,  62  D.  482. 

writ  for,  62  D.  482.  . 

Sttttes  holding  that  co-tenant  nay  bo  Uablo  for  aos 
and  occupation,  78  O.  666. 

4.  Purchase  or  Redamption  hjf  One;  Toaaticn, 

Contribution  by  co-tenants,  when  advwse  dalm  Is 
bronght  up",  28  D.  84. 
enforcing  for  taxes  imid,  96  D.  767. 
to  remove  incumbrance  or  an  outstanding  titic,  28 
D.  84. 
Exceptions  to  rule  forbidding  purchase  of  adverae  Utie 

by.  28  D.  84. 
Limitation,  sunrender  to  one  of  ssveral  oo-tenanta,  88 

D.  629. 
Outsumling  titie,  purchase  by,  64  D.  784;  78  D.  616; 

78  D.  606;  96  D.  579. 
Purcliane  by  one  co-tenant  of  interest  of  another  at 
execution  sale,  78  D.  616. 
of  itiiLstandin;^  title  by,  2S  D.  83-86. 
Redcniptum  by  ou-tenant,  right  to  enforce  oontrlb** 
ti«»n  fttr,  95  D.  707. 
by  minor,  95  U.  767. 

by  one,  must  ^^e  of  the  whole  estate,  96  D.  767. 
by  one  of  several  cu-tenants,  96  D.  766. 
by  one,  without  aulhurity  from  the  others,  96  Ik 

706. 
by,  of  whole  estate,  96  D.  766. 
by,  ri;;ht  to  contribution  after,  96  D.  767. 
from  tax  sale,  by  one  of  several,  95  D.  767. 
Interest  Muffluient  lo  authorise,  95  l).  706. 
RelinquiHhment  of  possestfion  to  one  inures  to  all,  88 

D.  629. 
"Hui  sale,  purchase  at,  16  D.  686. 
Dale  to,  28  D.  85. 
title,  co-tenant  cannot  acquiro,  28  D.  86. 

III.      AcnOX  BT  OO-TINAKT. 

Action  against  co-t«naiit  for  tnesne  profits,  29  D.  485k 
for  conversion,  2*2  L).  f>V>4. 
agahiMt  fellow-tenant  for  rents,  14  D.  686;  80  D.  624; 

61  D.  476. 
between  co-tenants,  14  D.  686. 
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Coreiuuita. 


AtfUoB  by  on*  eo-tenuit  agftlmt  Ih*  oCharfor  Improfi^ 

mentt,  M  D.  62i.    Bee  ante,  M. 
AanvmptU  igminst  fdlow-tenant,  14  D.  687. 
Bill,  faj  eo-tenaBt  of  mine,  to  obtain  poflaoorion,  82  D. 

sat. 

0»-tenant'i  ranedl7,  when  one  reoelrei  aJl  Hie  rente, 

tS  D.  881    See  anU,  & 
neetment  may  be  obtained  bj  tenant  In  eonmon,  81 

D.107. 
Ttrnpam,  action  hy  one  agalnat  the  other,  S8  D.  488- 

aetion  of,  doee  not  lie  for  withholdinK  poewifon,  88 
D.488. 

IV.    ARAGHMmT  01  Bnounoa  AeainT  Oo-vnravr. 

8DlierUI  attaching  proper^  of  oo-tenant  mij  take  po*- 

aeerion  o(  the  whole,  79  D.  161. 
akarifl'a  liabUity  for  ieUU«  iind«r  writ,  tateraat  of 

one,  87  D.  878^ 

OOUNTBBOLAIM. 

See  Sn^iF,  I,  lY. 

Action  for  money  loet  in  gaming,  88  R.  4I8L 
Borrowed  from  civil  law,  14  R.  760. 
What  cannot  be  interpoaed,  14  R.  768,  76a 

OOtTNTBBFBITINa. 
See  CuMUAL  Law,  VI,  17* 

COUNTIES. 

■ee  Inooiion,  VI,  8;  Stattti  or  Lihitaiiomi, 

lU,  1, «. 

Action  for  negllgenoc  depends  on  statute  11  B.  81 

Uec  for  neglect  of  oToraeer  of  roads,  11  B.  87. 
Bonds,  see  Bonds,  IL 
Ohbims  against,  presentation  fat'  aUowanesL  88  D. 

880. 
Oontracts,  ratifVinff,  08  D.  882. 
statutory  aathonty  must  be  porsoed,  88  D.  288. 
with  oiBcials  having  no  authority.  08  D.  282. 
Oeuntyseat,  act  submitting  place  of  to  vote  of  people 

is  ^Wid,  01  D.  618. 
Qreditofinust  look  to  its  rsvennes  alone  for  payments 
TOD.  748. 
most  rdy  wholly  on  good  faith  of,  08  D.  S86L 
Deecrlpilon  and  definition  of,  88  D.  29L 
Defence  of  wttra  vtrw,  68  D.  292. 
Division  of,  collection  of  taxes  after,  86  D.  108L 
doee  not  afreet  pending  suitB,  85  D.  108. 
effect  on  Judgmeut  liens,  87  D.  418. 
proceedings  in  criminal  and  other  oaaes  after,  86  D. 

101-108. 
rights  and  obligations  of  new  ooonty  after,  86  D. 

lOL 
lights  and  obligations  of  the  old  county  after,  86  D. 
lOL 
Dotles  and  liabilities  ars  only  soch  as  proscribed  by 

statute,  08  D.  292. 
Injury  to  prisoner  from  negligence.  85  R.  108. 
Judgment  against,  how  enK>roed,  G8  D.  287. 
Judgment  agidnst,  cannot  be  levied  on  property  of 

dtiaen,  70  D.  740. 
Legislative  control  over,  08  D.  281 
over  contracts,  08  D.  299. 
OTer  county  funds,  08  0.  299. 
over  remedies,  OS  D.  299. 
L^islation  validating  oontracts  of,  08  D.  291 
Liability  arising  out  of  beneficial  use  of  thing,  86  D. 
298. 
for  land  sold  under  mistake  of  title,  08  D.  281 
for  money  had  and  received,  08  D.  888. 
for  neglect  oi  ite  c^oers,  81  D.  161 
lor  torts,  must  be  based  on  some  statute.  08  D. 

894. 
Is  mere  creature  of  statute,  08  D.  291 
liahility  to  attorney  assigned  to  criminal,  86  R.  040, 

041. 
LlabUity  to  execution,  27  R.  86. 
Mob,  liability  of  county  for  act  of.  60  D.  689,  690. 
Need  not  repair  highways  and  bridges  at  common  law, 

11R.60. 
Neglect,  liability  for,  08  D.  294. 
ef  offloers,  liability  for,  08  D. 


Note  by  afsnt  of,  blndf  agwA  and  not  eosmlj 

67  R.  686,  687. 
Partakes  of  state's  immunity  fjroin  liability,  88  D.  80L 
Powers  of,  ars  strictly  construed,  88  D.  881 
Batiication  of  oonmot  by,  08  D.  201 
Btatntes  authorising  eoun^  to  subscribe  tor  stock  In 

railway  corporations,  W  D.  08C 
Suit  against,  must  be  authoriaed  lgrslatute,08  D. 

where  may  be  tried,  08  D.  281 
Torts,  lia^tj  for.  08  D.  294. 
Unconstitational  statute,  dsfaMt  oonri  waaa  be< 

ed  by,  04  a  84. 

OOUPON8. 


See  BoMDS,  II,  8; 

Are  negotiable  instruments,  28  R  17. 
Intereet  runs  from  what  time,  28  R.  IT. 
Nature  of,  28  R.  16-17. 
Title  of  6ona  Ids  holder,  28  R.  IT. 
What  nsoBSMiy  to  negotJabUlty,  28  B.  IT. 

CX3UBTS. 

See  Judom;  JuKomionoii;  PioiAn  Oonan. 

Acts  of,  after  end  of  term,  when  void,  48  D.  801       ^ 

rebOe  to  first  day  of  term,  82  D.  081 
F^eral  courts,  oonstructlon  of  rtate  statutes  by  state 

courts,  effect  of,  In,  82  D.  681 
Jury  trial  in  inferior  courts,  oonstitotlonal  right  to,  48 

D.  180. 
Power  <rf,  to  jneserve  decorum,  68  D.  041 

to  toquire  into  validity  of  sUtutes,  64  D.  401 
Statutes,  power  of  courts  to  dedars  validity  of ,  48  D. 


COVENANTS. 

L    What  OoHSTrruTis;  OoNsmuonov  An  Bmor. 
IL    PKaroiMAMon;  Ruudim  tor  fiaiAOB. 
IIL    KmDS  OF. 

L  ImpU&d. 

1  Mutual;  Dependent  and  TndependenL 

1  Real  and  Penonal,  in  QtneraL 

4.  Covenant  4^  Seitin, 

1  Warranty. 

a,  Oonstruetionand  Effect 
k.  Breach  of ;  Eridenoe  and  damages 
1  Quiet  BnjoymenL 
T.  Incumbfunoea, 
1  Other  Covenanta. 

See  Dam  AOis,  I,  t;  Lahvumw  aid  TniAVr,  II;  Pabr- 

noi.  IV. 

In  executors'  deeds,  see  Kziooioii  a»  Anniais- 

TEATOBS,  II,  4,  «. 

L    What  OowsTiTUfi;  Oomnnotiov  Ann  BrrKt. 

Abeolute,  is  binding,  though  not  pomible,  82  D.  881 
CJovenant  cannot  enlarge  grant,  85  L>.  221 
Married  woman*s  liability  on,  48  D.  426, 427. 

n.    PsuroRiiAjioi:  RBMnnn  ion  Buacb. 

Injunction  to  restrain  violation  of,  86  D.  711 
Onue  prcbandi  in  action  for  tireadi  of,  64  D.  601 
Performance,  not  excused  kj  accident  or  inability,  81 

D.  620. 
Performance  of  eovenant^  when  excused  as  ImpossI* 

ble,  81  D.  707. 
Sevend  oovenants  in  same  writing,  actions  on,  88  D. 
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m.    KiKDi  or. 

L  Implie± 

By  words  *'  grant,  bargain  and  sell,**  47  D.  671 

Defined,  82  D.  851 

Pn>m  use  of  the  word  '*  dsdf,**  82  D.  861 

From  use  of  the  word  ^'give,**  82  D.  854. 

From  uTO  of  the  word  **  let  **  or  "  demise,**  88  D.  861 

Gonerully,  47  D.  671 

In  assignment  of  lease,  82  D.  851 

In  exchange  or  partition  of  land,  82  D.  861 

In  leaM  for  years,  S2  D.  865;  60  D.  770;  67  D.  41 

Nature  of.  82  D.  853 

Muiie  implied  in  voluntary  conveyance  for  partition 

75  D.  509. 
Origin  of,  88  D.  861 


OavmuLUtm. 


INDlilX  TO  MOTjea 


Creditor's  BiUs.    66 


ThU  laaor  wUlkaop  premins  tn  mjpair,  6B  D.  4 
That  pvopertj  !•  fit  for  pwticii]»r  om,  66  D.  4& 
When  Doi  wpaneded  by  ezpnai,  SS  D.  S64. 


CpucuriMrt»  aotf on  on,  SI  D.  191 

D^MBdMS  wlMn«  86  D.  968w 

tnipwilng  »!•  mud  eonvvjHH*  of  laad,  vkia  d^ 

peDdont,  44  D.  64^ 
VMor  and  wvodm  of  ml^,  oowaats  of,  whm  d»- 

pondeat,  63  D.  tfu 

Z.  Raal  mnd  Perwtndl,  im  OenenL 

Ownants  for  tide,  what  nm  with  land,  47  D.  679i 
D^idtioD  of  real  and  peraonal,  47  D.  660. 

raal  and  peraonal,  47  D.  676l 


limitinf  VM  and  oocupation,  wbotbar  raal,  10  B. 


■ml  and  perwrnal,  diatinctf on,  fonarally,  66  E.  163- 
lS4b 

It  not  to  erect  batkHnirf  M  U.  15& 
It  not  to  quarry  etone  i»  not,  66  R.  16L 
It  to  pay  for  party  wall,  56  B.  166. 
Mfautmions  of ,  66  K.  166, 16& 
not  to  eatablUh  another  mill,  66  R.  160. 
not  to  permit  eertain  ftractarae,  66  R.  166L 
not  to  eell  marl,  56  R.  161. 
tint  buOdU«s  ahaU  be  aet  baek  from  ifcreet,  66  &, 

MOl 
toeraetdam,66R.  166,160k 
to  fence,  66  K.  161-163. 
6ftB.166. 
for  fanpcoyementi,  60  B.  160-10& 
to  raleaee  dower,  66  R.  166. 
to  pay  over  part  of  oU  prodnoed,  67  B.  44S,  444. 
to  lepalr  drafai,  66  R.  160. 
What  nme  with  the  huid,  16  D.  644. 


4.  Cowtnamitf 
■oetalnable  for  breach  of ,  1  D.  IL 


b  the  measure  of  damagei,  00 
D.  74. 

Oeorideration  paid,  parol  erldenoe  to  show.  In  aeUona 
for  breach  of,  99  O.  74. 

In  ejectmiMit  auit,  leuufery  of  aa  damages,  00 

Dl  til 

for  breech  of ,  1  D.  8;  U  D.  69;  00  D.  TS-TBl 
when  allowable,  00  D.  76. 
allowable.  00  D.  77. 
eousideratlon  of  deed  cannot  be  ascertained, 
99D.  76. 

aetkm  Is  by  assignee,  00  D.  76. 
grantee  boys  in  ouUtandlng  title,  00  D.  TOi 
there  has  been  no  ouster,  00  D.  7flb 
for  partha  breach  of,  00  D.  78. 
for  technioal  breach  of,  00  O.  7& 
For  atle,  defined,  82  D.  368. 
ImproveoMnts,  Tahie  of,  when  recoverable  en  bieeih 

ef ,  09  D.  78. 
laereeeed  Taloe  of  land,  not   recoTcrable  on  breath 

of ,  99  D.  78. 
le  permnal.  83  D.  846. 
Pruir  deed  of  right  of  way  to  railway,  whether  a 

breach  of,  09  D.  89. 
When  broken,  47  D.  670;  79  D.  116. 
Whether  ram  with  land,  47  D.  670;  66  R.  107. 

6l  Warranty. 

m.  Oonstroetion  and  EffecL 

Andent  warranty,  66  R.  16^15& 

Arter^cqaired  title  of  warrantor,  28  D.  678. 

Against  liimeeU,  not  estopped  from  acquirii^  and  ae> 

oertltt^  title,  23  D.  673. 
Doee  not  extend  t>}  incumbrances  which  purehaser 

agreed  to  uay,  48  D.  SS& 
Kztingnished  cy  cooveyaoce  and  rsoonv^yanee,  86  D. 


Oeneral  eovenaiite  of,  effect  of,  85  D.  387. 

lo  a  eonveyance  of  grantor's  right,  title,  and  interest, 

46  D.  244. 
JodjinneQ^   against   coimwenfss,  whsn  blad%  88  D. 

3^ 


Made  by  married  women,  48  D.  426-428. 
Votlce  requisito  to  bfaid  by  Judgment 

nantor,  83  D.  880i 
Special,  28  D.  673. 

What  amount  to  warranty,  87  Dli  180. 
What  ia,  and  whether  runs  with  land,  47  A.  672;  60  D 

107. 

k  Breach  of;  Brldenoe  end  Damagai^ 

Action  on,  before  erictlon,  83  D.  846. 
Ooonsel  fess,  recorery  on  breach,  10  B.  4B 
BTlction,  meesure  of  damages,  20  B.  846L 
what  is  an,  40  D.  63;  20  R.  846. 
when  not  essential  to  recovery  on,  41  D.  88b 
Judgment  against  warrantee  binds  warrantor,  when, 

43  D.  670. 
Meesnrs  of  danHges  for  breach  of  warranty,  83  D.  346; 

10R.401 
Wairantor,  of  pereonal  property,  43  D.  671. 
bringing  in,  to  defend  at  common  law,  48  D.  &0». 
Judgment  against  grantee,  effect  of,  43  D.  670. 
notice  to  dclend,  necemity  of,  43  D.  671 
Botlee  to  defend,  at  what  time  and  liuw  bhuuld  ba 

given,  48  D.  660,  672. 
notice  to  defend,  sofBcieney  of,  43  D.  672. 
voocher  by.  of  his  warrantor.  43  D.  670. 
who  never  nad  posseesion  nor  title,  43  D.  671. 
Warranty,  eovenant  of,  remedy  on,  26  D.  322. 
covenant  of,  measore  of  damages  for  brvucli  of,  1  Dl 

9;  17  D.  788. 
eviction  requisite  to  sustain  action,  22  D.  784. 
of  title,  evtotion  neeessaiy  to  oonstitute  breach  of, 

17  D.  78& 
parol  evidenee  of,  inadmissible  in  written  contract, 

19  D.  634. 
when  broken,  14  D.  68. 
covenant  of,  when  damages  may  be  recovered  ios 

breech  of ,  1  D.  Ol 
when  btoken,  49  D.  68. 

6L  QuUi  BnJoynftmL 

Covers  what  Intemxptions,  17  R.  63. 

Effect  of,  when  there  is  a  wrongful  posaession,  80  Bi 

639. 
Implied  in  contract  of  lease,  17  R.  63. 
Right  to  overflow  huid,when  breach  of  covenant,  44  B 

169, 170. 
What  are,  and  when  broken,  47  D.  671,  67B 
When  braken,  49  O.  49l 

7.  /ncum^raness. 

Against  Incnmbranoee,  47  D.  672. 

Do  not  run  with  the  land,  47  D.  67SL 

Not  broken  by  inchoate  right  to  dower,  11  D.  80. 

Real,  whether  are,  66  R.  163-166. 

Right  of  way  fbr  ndlruad  is  breach  of,  11  B.  43L 

8.  Other  Co9enant$. 

Oonceralng  bofldlngs,  Improvemente,  47  D.  67& 

For  title,  are  five  in  number,  47  D.  670. 

MieoeUaneoos,  47  D.  677. 

Not  to  carry  on  <^en8ive  trade,  36  D.  71flb 

Of  further  aasnrauoe,  47  D.  673. 

Of  right  to  convey,  47  D.  67L 

Of  right  to  convey,  do  not  run  with  land,  47  D.  671. 

Of  right  to  convey,  when  broken,  47  D.  571. 

Restricting  or  regulating  use  of  land,  47  D.  674;  97  1^ 

686. 
Restricting  uses  of  premises  granted,  36  D.  71d. 
To  convey  damages  on  breach  of,  20  D.  632. 
To  «teet  fences  or  maintain  walls,  47  D.  676. 
To  keep  paaeage  way  open,  building  over,  64  f    13^ 
To  make  no  claim  to  land,  47  D.  67& 
To  open  street,  47  D.  676. 
To  repair.  47  D.  675;  49  D.  374. 
To  surrsnder  possession,  47  O.  676. 

ORBDITORS. 
8se  BiiiiaupTCT  and  iNsoLvmoi. 

OREDITOR'S  BILLS. 
See  Eqi'itt,  II,  0. 
Bssentlals  of ,  47  D  461 
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OBIMINAL  LAW. 

L   iMimiAu  or  Ceimi. 
L  InUtU;  Capacity 
t,  Ifuanity. 
a  Intoxication. 
L,  Aiden  and  Abettors. 
EL    JomsoicTioN. 

HL'  SrATuna  Rhiatiji«  to  Cbimi;  OowimocnoB  in 
RsraAii. 

IT.     IVMOMCin!. 

1.  QinmraUM, 

1  Cmtion, 

a  Jmmder  ^f  Oftnut, 

a  Ckofytna  Statutory  Of MMw 
a  Laying  Tinu  »n. 
a  Dfenption;  AnkMdmmL 
7.  MitTwrntr. 

a  QuotJUfv* 
a  Lounif. 
Y.    PftAoncB  AMD  Etiobiob. 

L  Arraigntnent;  Appointing  ConmO. 

a  Onottin  Jeopardy:  Merger  qT  Ci«a  Injury 

or  Offeruie, 
a  SVio/;  Proeeedhige  Comneetod  witk.  Oen- 

oraUg. 
a  Preeenoe  qf  Prieoner, 
a  Cofiifrottting  toiUi  Witneeeet. 
a  Contmiiati«<>;  A'oUe  ProeeqwL 
r.  •/tn-y,  Qt(Mtwn«  Helating  to. 
a  Mfridenee. 

«.  Oeoeiullj;  Burden  or  Weisrht  of  Proof. 

K  Of  AcoomplioM;  Htrein  of  Approve- 
ment. 

e.  Coufeadong. 

d,  CircumstantleL 

e.  Gharmcter;  Other  Grimet. 

/.  Hiubend  or  Wife  or  Aooueed  ee  Wii- 
nese. 
a  Argument  of  CoumeL 
la  Verdict  and  Jadijfntnt. 
XL  Appeal;  New  Trial;  Coita, 

Vt      PAITICULAR  CrIMM. 

L  Abdtiction. 
a  Adulteration. 
a  ^dWtery  and  Fomioatimu 
a  Anon. 
a  ^Matfjf. 
a  B^amy. 

7.  Brtachet  ^iho  PooM. 
a  iiyibeyv. 
a  Burglary. 

la  Carrying  Concealed  Weapona^ 
LL  Ceiwpirocy. 

«.  What  IndtcUble  ma. 
b,  Indictmunt  and  Evideooi^ 
la  Cruelty  to  AnitnaU. 
la  Eao*  adropping, 
la  JSmbezzlenieiU. 
la  Extortion. 
la  /^oIm  Preteneee. 
17.  Forgery  or  Counter/eitin§, 
ta  Oanunf/. 
la  Homicide. 
a.  Murder. 
6.  Manslau^fhter. 
«.  Aooeienitin;;  Death  by  NegHgeaotb 

d.  Jttsttflcaiiin  of;  8elf*defeiiee. 

e.  Aburttun. 
/.  Indktmentb 

£  Evidence. 
Argument;  Cionvlctlcii ;   New  Trtal ; 
Muicellaoeoue. 
ta  IneeeL 
U.  Keeping  DicordeHy   Houte;    lU/ame; 

Inloxieante. 
tL  Larceny. 

m.  What  GoDHtltutee,  and  SubJecU  ol 

a  Receiving  Stolen  Qoodc 

«.  IndictmeuU 

d.  Evidence. 
OL  UbeL 
%L  Lotteries 
».  Malteiout  Micchief, 
la  Perjury, 


t7.  Poiaoming, 
sa  Bape. 
fa  Biot:  Bobbery, 
to.  Seduction, 
n.  Treason. 
sa  OtUr  Of  eua$i. 
TO.    PAiiooi. 

See  Arrht;  AMAOi/r,  AvTAonwrn;  Bail;  Charactir: 
EziftADmoir;  Falsi  In pruohmriit;  Oramd  Juht; 
Habiar  Ooaroe;  Ikbahitt,  II;  Mauciops  pRahn> 
cirnoir:  Nbw  Trial,  I;  RsroanAioRUi;  SrATUTKs, 

III;  WiTNRBSIR,  li,  a 

Qraiid  Jniy,  eee  Jdrt  aw  Jurors,  VIU. 
Indictment,  see  Sitrrttbiiip,  IV,  a 

L     lEnRNTIALS  OF  CRUIL 

1.  Intent;  Capacity. 

Committing  offense  without  Intending  it,  81  R.  149. 
Consent  to  ccmmiasion  of  crime  in  oraer  to  effect  an 

arrest.  91  U.  48:^,  484. 
Decoying  into  commiiwiiin  of  cruno,  SO  R.  180.  190. 
FscHities  given  ftiroomiuission  of  crime  con»tttule  no 

defense,  bl  D.  360. 
Felony,  definition  of,  17  D.  701,  792. 
Ignorance  of  fact  as  defense  to  crime,  90  R.  <n7-Oeo. 
Infunt  between  seven  and  fourteen  yean  of  a::e  i« 
presumed  incapable  of  committing  cnme,  7o  D 
497. 
oapacity  to  commit  crime,  when  must  be  proved.  To 

b.  497. 
confeeiion  of,  ae  evidence  of  crime,  70  D.  40S. 
over  fourteen  yearo  of  age  is  presumed  ca|«ble  «•( 

committing  crime,  70  D.  498. 
parent'ti  command  to,  does  not  Justify  oommiseion 

of  crime,  70  D.  409. 
punishment  of,  on  conviction  for  crime,  70  D.  4MI 
rape  by,  if  under  fourteen  years  of  age,  70  D.  49A. 
infant,  responsibility  of,  for  commission  of  crimr, 

70  D.  49(M9a 
under  age  ol  seven  years  cannot  commit  crime.  70 

D.  49& 
under  fourteen,  responsibility  of,  S6  R.  100. 
Intending  to  commit  crime  without  succeeding,  31  R. 

149. 
Legal  account  ability  for  crime,  tests  of ,  90  D.  63a 
Malice  defined,  78  1>.  529. 
Malice,  when  implied,  99  D.  46a 
Offenses  involving  moral  turpitude,  whet  are,  12  D.  4t 
Plot  to  entrap  criminal  does  not  diminish  bis  crimt< 

81  D.  866. 
Unlawful  act  done  under  belief  that  It  Is  lawful,  83  D 

666. 
Willfully,  meaning  of  In  criminal  statute,  47  R.  810, 

312. 
Willful  obstniction  of  highway,  meaning  of,  47  R.  811. 

sia 

a  Insanity. 

Amount  of  proof  necessary,  44  R.  435,  4Sa 

As  a  defense,  72  D.  403;  31  R.  368. 
Burden  of  proof  in  criminal  |>ro»ecutions,  69  D.  Mt\. 
burden  of  proof  reganling,  69  D.  ti60;  97  D.  176,  178; 
81  R.  868;  36  R.  82-40;  36  R.  467,  468;  44  K.  43^. 

4sa 

De^TOS  of  evidence  necesnary,  36  R.  467,  468. 
Evulenceof,  in  defendant's  rclauves,)i7  D.  174. 
Hereditary,  evidence  of,  when  aiimissible,  97  D.  174. 
Fi*esumption  as  to,  85  R.  .H3-40. 
Pniuf  of,  beyond  reawiiiable  doubL  97  D.  17a 
Proof  of,  by  |>re|H>ndenLnce  (*f  evidence,  97  D.  17a 
Reasonable  dwubt  of,  whether  jusitifies  an  ac(|uittai 

97  D.  177.  178;  35  R.  32,  33.  40. 
Reading  hooks  to  jury  in  ar;,'ument,  38  R.  68a 
8«iiity  of  defendant  is  prvstnned.  31  R.  3tfa 
Sufficient  to  excuse  cri.ne,  b6  D.  76. 

a  Intoxication. 

As  defense  to  crime,  40  R.  660-670. 

Evidence,  for  what  pur^Kise  OAlinissible,  40  R.  660-670 

Delirium  tremens  as  defen«e  to  crime,  40  D.  56a 

duty  in  clianjiiifr  as  u>,  38  R.  64S. 
Evidence  of,  in  homicide  ca^es,  87  D.  101,  102. 
Voluntary,  as  a  defense.  72  D.  493;  97  D.  174. 

wlien  lessens  accountability  for  crime,  79  D.  44a 
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4  Aidsn  and  Abetton, 
before,  at»  and  aft«r  tiie  fust,  4ft  a  473;  61 

Aiuiitiy  after  the  hiei,  dclliwd,  80  D.  97. 
eniM  of,  vhere  deemed  to  be  committed,  100  D.  100. 
de&ied.  61  U.  S73^ 
MKnlial  elemeute  of,  80  D.  9V. 
ItidirlnMnl  of.  9)  D.  97. 
In  miademeMiors,  71)  i>.  094. 
nec<e!««tt7  (»f  oonviction  of  princfpel.  80  a  fV. 
•bo  piilty  M.  W  D.  tf7. 
A-<t«n  uid  abeUnre,  how  to  be  indicted,  61  D.  178^ 
i4«p«noe,  vhether  makes  one  an,  IS  R.  177. 
•hat  iiccaauary  to,  13  R.  177. 
Co«t«truetive  preaanoe,  at  eommJwion  el  crime,  61  D. 

Sn\  46  D.  47S. 
Dmi  idioD  between  ■iLUwiiiry,  alder,  and  abettor,  61 
L>.  SIX 
betwi-en  principal  and  an  alder  or  abettor,  61  D.  S7Sb 
Cni|k>weri<is^  ayeut  to  oummit  in  another  countjr  or 

st>te.  100  D.  IOOl 
bkiktmeitt  of  aiders  and  abettora,  61  D.  875i. 

ini«c^kuteou:«  cases  of,  51  D.  870. 
Ua>»ility  of  aider  aiid  abettor,  13  K.  177. 
lUiiter,  criminaJ  responsibilitj  of,  for  act  ef  servant, 

SS  D.  iOl;  43  D.  436. 
Medrmeuiora,  tvho  deemed  aiders  and  abettors,  61  D. 

S7&. 
Olieise  bf  one  of  sereral  In  common  enterprise,  18  R. 

177. 
Person  incapable  of  being  principal  may  be  an  alder 

or  abettor,  61  D.  876. 
hisence  at  eommiadoii  of  aime  doet  noi  alooe  make 

one  a  party,  61  D.  874. 
NsMtce  at  oonimiasSon  of  erhne  requisite  to  make 

one  a  principal,  61  0.  874. 
Phoeipal  in  second  degree,  most  particlpats^  IS  E. 

177. 
Bukide,  counseling  one  to  commit,  61  D.  87&i 

IL      JVSISDICTIOH. 

Cnim  commenced  without  and  consummated  wlttatai 

ihe  ^ute,  46  D.  473. 
JvWiction  where   womid  and  death  In  different 

states,  47  R.  261-202. 

lU.   aiATvn  BuATiiie  to  Cumb;  OommQcnoB 

AVO  RiPBAL. 

OanvietioQ  under  repealed  statute,  22  D.  879. 

fu/L  driving,  statute  against  covers  bicycle  riding,  81 

R.  60!,  082. 
fvnx'  <.  Atute  ai^tylng  to  new  offenacH,  31  E.  091, 092. 
tk\K  il  «»f.  obliterates  the  crime,  94  D.  217. 
opetslee  as  a  pardon,  94  D.  218. 
penal,  after  indictment  and  before  trial,  94  D.  218. 
penal,  after  eonviciion  and  before  judgment,  94  D. 

flS. 
re'Mlinr  proeeentloa,  70  D.  dOft,  71  D.  S09. 
§utute  idviog  exclusive  Jurisdiction  to  bear  miade- 

SManora  in  first  instance,  81  R.  37. 
luimc  against  certain  entertainments  does  not  apply 

to  new,  31  R.  002. 
Itaa  te  piesutme,  statute  extending,  89  L  677,  67& 

lY.    ISDiomsirr. 

1.  OeneruUy.        . 
AsMadmsntof.  72D.  126.  * 

Dik)iinclive  alleirittonB  in,  01  D.  478. 
Qmid  Jorar,  disqualification  of,  how  affects^  84  R.  706, 

708^ 
Ofunl  Jnry,  objection  based  on  llteT^lfty  of,  when 

moA  be  presented,  80  O.  356;  77  D.  -A&. 
How  pnnreil,  02  D.  646. 
laUut,  oeeessity  of  alleging,  77  D.  880 

2.  Caption, 

Ameidiag  eaptloii  of  indictment,  54  D.  15*. 
Ok(4>on  of.  and  defects  th<'rein,  46  D.  188. 
Ckptioo  of,  what  must  state,  64  D.  15L 
WRdeoqr  of,  93  a  659. 

Sb  Joinder  t(f  Of«n$e$, 

Ohar^nf  assault  upon  several  different  persons  at  the 
nme  time.  58  l>.  241. 
different  xnules  of  aame  offense,  58  D.  246. 
iiffeceot  acts  ounetitating  but  one  offense,  68  a  240. 


Charging  distinct  offensss  in  sune  count,  68  D. 
offenses  and  matiera  of  aggravation,  68  D.  244, 
repu^ant  acu  oonlunctively,  68  D.  244. 
stealing  several  different  things  i^  same  time,  68  a 

241. 
stealing  sevei«l  different  things  belonging  to  differ* 

ent  owners,  68  D.  241. 
several  acts  when  all  are  requisite  to  constitute  ons 

offense,  68  D.  242. 
Counts  chaiging  different  crimes,  when  pennltted,  81 

a  602. 
charging  same  offense  in  different  forms,  02  D.  OOL 
iiistanues  of  propriety  of  different,  0*2  D.  062. 
Discretion  of  courts  in  ordering  election  between  dif- 
ferent counts,  92  D.  6a6b 
.  Duplicity  in,  68  D.  239. 

exception  to  rule  airainst,  68  D.  240L 
roiiHHlios  for,  68  D.  240. 
waiver  of,  68  D.  247. 
ElecUon,  between  different  counts,  charging  offenses 

as  oummittod  at  different  times,  02  D.  003. 
between  different,  at  what  stage  may  be  required, 

92  a  086. 
between  diffe*^ent  counts,  discretion  of  court  !■  dt> 

recting  rarely  reviewed.  02  D.  002,  004. 
between  different  counts,  InKtanceN  in  which  prose- 
cutor wii]  be  required  to  malfe,  Oi  D.  m\,  tfU3. 
between  different  counU,  one  cliai^jfiiii;  il<>fcmiant  as 

fHincipal,  and  the  other  as  an  aocuuipiioe,  92  D. 

004. 
compelling,  between  different  counts,  68  D.  249. 
when  not  rMiuinxl.  02  D.  061. 
Joinder  of  capital  offense  and  misdemeanor,  68  D. 

240. 
common  law  misdemeanor  with  offense  against  m» 

nicipal  regulation,  58  D.  240. 
felony  and  misdemeanor,  58  D.  860. 
oounts  for  several  offenses,  58  D.  247,  248:  92  a 

600. 
offenses  created  by  different  statutes  58  D.  239. 
offeuMS  In,  47  D.  601;  52  D  409;  65  D.  886. 
offen>es  punished  by  different  |ienaltiea,  58  D.  289. 
Misoellaneous  instances  of  misjoinder  of  offcneea,  68 

a  240. 
Misjoinder  of  offensss,  when  waived,  58  D.  260l 

4b  Changing  Statutory  OfenM, 

Charging  cnme  in  language  of  statute,  94  D.  26S-26A 

Exception,  negntiving  in,  98  D.  261 

Miscellaneous  decisions  reoranling  charging  of  sta^ 

utory  crimes,  94  D.  267.  258. 
Statute,  charging  crime  In  lanprunge  of,  94  D.  263-268. 
when  and  how  far  to  be  fol lowed,  6  D.  448. 
wordfl  of,  need  not  be  precisely  fonowe<l,  94  D.  868. 
Statutory  misdemeanor,  certainty  required  In  informa. 

tion  for  36  1>.  602. 
Statutory  offenses,  miscellaneous  decisions  regarding, 

94  D.  256. 
When  noi'd  not  negative  provisos  and  exce|itions,  64 

I).  193. 
Where  exception  is  contained  in  enacting  clause  ef 

statute,  »4  D.  255. 
Where  statute   charges  crime  in  generul  terms,  94  D. 

256. 
Where  statute  creates  new  offenses,  94  D.  256. 

5l  Laying  Ttme  in. 

Impossible  or  future  date  fatal  to,  83  D.  96. 
Time  and  place  of  offense,  58  D.  606. 
Time,  certainty  In  statement  of.  87  D.  476. 
Time,  how  stated  in,  66  D.  9bS,  3:^5;  69  D.  856. 

6.  Degeription:  Amendment 

Allegation  of  auantity  in,  33  R.  83,  84. 
AraiMititnent  of.  court  cannot  authorise,  14  D.  585. 
Defects  in,  can  only  be  corrected  by  re-inUictinont, 

14  a  586. 
Desert bing  money  or  bank  bills  in,  73  D.  682. 
DeKcHption  of  mode  of  committing  offense,  62  D.  78ft. 
L>ttix;ription  of  offense,  58  D.  690. 

7.  Mitnomer. 

Idem  tonam,  what  words  are,  28  R.  489. 
heiter  added  to  word  in,  45  D.  662. 
MiKHomer  in,  39  D.  458. 
Omission  of  middle  name  or  initial,  21  B.  18L 
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&  Quathtng. 

Impeadiliig,  47  D.  2401 

QnMbing,  motion  for,  la  addrenod  to  diioration  of 
tiM  oourt,  48  D.  600. 

Oumot  be  raplaoed  by  oourta,  14  D.  68iL 
LoM  of,  aft«r  arraignment,  80  D.  728. 

aftertrial,  SOD.  729l 

before  arraignment^  80  D.  728L 
Ptower  to  supply  lost,  80  D.  728»  720L 

y.    pRAonoi  Uf»  EviABircB. 

L  ArraigwmmU;  Appointing  CoutmL 

Accused,  right  of,  to  counsel.  08  D.  210. 
Arraignment,  office  of,  08  D.  221. 
Special  ooanael  to  a!d  prosecuting  ofllcer,  08  D.  880l 
verdict  without  arraignment  is  a  nulitty,  68  D.  22& 

2.  Ohc§  in  Jfopeurdif:  Mergtr  V  ^vit  If^ury  er 

O/etwe. 

Aoquittal,  fraud  In  procuring,  27  D.  470. 
is  not  waived  by  obtaining  a  new  trial,  68  D.  644. 
new  trial  not  granted  after,  27  D.  472. 
of  adultery  does  not  bar  prossontion  for  fomioation, 

68  O.  54L 

ef  bigamy  does  not  bar  proseontion  for  adultery,  68 

D.  641. 
s(  larceny  does  not  bar  prosecution  for  obtaining 

goods  by  falfie  pretenses,  68  D.  640. 
of  murder  bars  prosecution  for  manslaughter,  68  O. 

64S. 
of  rape  does  not  bar  prosecution  for  assault  to  oom- 

mit,  68  D.  641. 
•f  robbery  bars  prosecution  for  larceny,  68  D.  64S. 
or  oonviction  of  burglary,  whether  bars  prosecution 

for  larceny,  68  D.  642. 
«r  oonvictiuu  of  greater  crime  bars  prosecution  for  a 

less  embraced  within  It.  68  D.  641. 
«r  oonviction  of  less  offenss  of  same  nature  as 

greater.  68  D.  644. 
•r  oonviction  under  liquor  laws,  when  bars  a  second 

prosecution,  68  D.  640b 
or  oonviction  with  respect  to  several  defendants,  68 

D.  647. 
verdict  of,  is  flnal,  27  D.  471. 
Act  constituting  two  or  more  ofToises  may  be  subject 

of  separate  indictments,  68  D.  640 
Autref<n$  acquit  and  eonsieC,  distinction  between 

pleas  of ,  68  D.  64& 
former  aoquittal.  when  does  not  sustain  plea  of,  41 

D.  821. 
plea  of,  what  sustains,  89  D.  400. 
Autr^oU  attaint,  plea  of,  effect  of  pardon  upon,  17 

D  708. 
plea'  of,  what  will  support,  17  D.  708. 
plea  of,  whether  abolished,  17  D.  798-700. 
Battery,  oonviction  for  assault  bars  prosecution,  86  B. 

844. 
Oonviction  as  bar  to  further  prosecution,  68  D.  647. 
erroneous,  bars  further  prosecution,  87  D.  140. 
for  felony,  American  decisions  modifying  effect  of, 

17  D.  704,  795. 
for  felony,  effect  of  as  a  bar  to  prosecutions  for 

other  felonies,  17  D.  703. 
for  felony,  effect  oi  on  person  and  property,  17  D. 

793. 
for  felony,  English  statute  limiting  effect  of,  17  D. 

793. 
of  lobser  crime  as  bar  to  prosecotion  for  greater, 

69  L>.  229. 

Death  resulting  after  prosecution  for  battery,  68  D. 

640. 
Discharging  iury  pending  trial,  30  R.  426;  61  D.  06. 
Dismissing  Jury  and  remanding  prisoner  by  cleric, 

effect  of.  25  R.  641. 
Kergery,  aoquittal  of.  Is  no  bar  to  |»tMecution  for 

uttering.  &S  D.  641. 
Ponaer  acquittal,  because  of  misnomer  or  variance, 
68  D.  637.    • 
munt  have  been  on  the  merits,  68  D.  688. 
under  defective  indictment,  when  a  bar,  68  D.  688. 
whether  a  bar  test  of,  36  R.  840,  342,  843. 
Former  jeopardy,  63  D.  636,  637. 
Former  jeopardy,  plea  of,  01  D.  778. 


Homicide,  aequlttal  for  muider  ban  trial  for  Isss  «!• 

fense,  14  B.  768. 
Jeopardy,  apparent,  what  is,  21  D.  600. 
defendants  right  lo  disohanrs  after  belnr  ones  In. 
21D.60flL  a  — 

what  is,  77  D.  700;  40  D.  706. 
when  oommenoes,  21  D.  600. 
Jury,  discharge  of,  after  defendant  Is  In  leopacdy,  21 
D.  606. 
Illegal  disefaaivs  of,  in  criminal  cases,  tl  D.  606^ 
right  of  court  to  discharge,  21  D.  600. 
Uuxseny,  aoquittal  of,  is  no  bar  to  prosecution  far 
obtaining  goods  by  false  pretenses,  nor  for  receiv- 
ing stolen  goods,  68  D.  640.  641. 
LsMsr  offense,  oonviction  as  oar  to  greater.  S6  B. 

889^346. 
Merger^  arising  from  oonviction  for  felony,  Ameriean 
decisions,  17  D.  704,  705. 
sileot  of  oonviction  as  bar  to  prosscutlon  for  otbsr 

felonies,  17  D.  708. 
effect  of  conviction,  English  statute,  modifying,  17 

D.  703. 
of  dvil  remedy  in  criminal  offense,  14  D.  246. 
of  misdemeanor  in  felony,  86  R.  340-842. 
Misdemeanor,  oonviction  for  as  bar  to  prosecution  for 

felony,  86  R.  389-845. 
NdOe  proMqui,  as  a  bar,  88  B.  766-767. 
Offense  oannot  be  split  and  twios  prosecuted,  68  D. 
689. 
conviction  of  lesser,  Is  aoquittal  of  ths  greater,  02  D. 
663. 
Plea  of  aoquittal  or  oonviction  under  void  Indiotmenti 
77  D.  606. 
autr^ois  acquit  or  cenviet,  68  D.  680,  687. 
Punishment  under  conviction  under  void  indictment, 

effect  of  on  further  proeecution,  77  D.  007. 
JU»  jtuiicata^  plea  of  former  aoquittal  or  oonvictioo, 

63  D.  637. 
Stolen  propertj,  action  for,  bslors  prosecuting  the 

thief,  26  D.  OOOL 
Twice  in  jeopardy,  granting  new  trial  Is  not,  14  R. 

762. 
What  constitutes,  49  D.  700. 

Whers  same  aot  eonstitntes  Mveral  oOonses,  41  B 
476-477. 

8.  Triai;  FrocMdimfft  Ccwuct^d  witk^  GencraUg. 

Jury,  sepaiutlon  of,  in  criminal  cases,  43  D.  80.  80. 
Substituting  attorney  as  judge  is  error,  26  R^  640. 
Trial,  speedy,  aooesssry,  when  not  entitled  to,  41  D. 
606. 
constitutional  guarantees  of,  41  D.  004;  48  D.  187. 

191. 
discharge  of  prisoner  tar  want  of,  41  D.  606, 006. 
perwins  not  entitled  to,  41  D.  605. 
provisions  in  state  and  national  constitutions,  41  D 
604. 
Trying  prisoner  In  shackles  as  error,  27  R.  IIO*  117. 

4.  Pruenec  0/ Pritongr. 

Absence  of,  at  order  made  before  arraignment,  08  D 
219. 
dnring  churge  to  the  jury,  88  D.  222. 
during  taking  of  evidence,  68  D.  222. 
in  prosecutions  for  felony,  68  D.  221. 
in  prosecutions  for  misdemeanor,  68  D.  2SL 
on  ball,  68  D:  226. 
on  motions,  68  D.  226. 
on  writ  of  error,  <K)  D.  227. 
Appearance  of,  by  counsel.  68  D.  220. 
when  must  be  in  person,  68  D.  220. 
m  mitidemeanor,  63  D.  220. 
Arraignment  of,  must  be  in  person  for  felony,  68  D 

220. 
Forfeiture  ci  reoognisanoe  of,  68  D.  280, 
Judgment,  when  accused   must  be  preeent,  08   D. 

220. 
Must  be  In  custody  when  orders  are  mads,  08  D.  210. 
be  present  at  verdict.  88  D.  220. 
be  present  when  change  of  venue  Is  oidered,  88  D. 
210. 
Presence  of  prisoner  on  motion  for  new  trial,  44  R.  88L 
Presence  of,  mu4t  be  shown  by  the  record,  68  D.  227. 
Riicht  of,  to  be  present,  and  on  what  founded,  68  D 
210. 
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TMt,  t&r  Moqj,  Meoaedl  moM  be  prewnt,  »  D. «». 
IvMoQy.MeaMdmastsovitliJaxytOTialt  loene 

of  tlM  orlnM, »  D.  OSL  ^ 

far  Moqj,  dtoorderiy  oondnot  may  wamal  jiruoa- 

«^  rananJ,  «  D.  831. 
far  felony,  iwnwinnt  of  acoand,  wiMthw  prMoniM, 

ISD.  68L 
far  fekmy,  iJtonuee  «l  eoanMl,  88  D.  880. 
for  fakMnr,  wriver  of  dafandAni's  right  to  ho 

farwiiiiwnantTT  oofloiid  nood  iio«  be  praaont*  S8 

Dittl. 

ponoiMMpnaoneeofdofendaiit  pnoecutod  for  felony 

la  a— nttal,  98  D.  790. 
Yeidiei  in  ahoonoe  of  ooonael,  68  D.  SS6. 
hi  »faeeaceof  defondaat.  68  D.  223. 

'Of  detondAnt'a  rightto  bo praaoDt,  88 IX  SL 

lofprtooner'iownwltoao^aB.ia. 
Abaeat  vitoaaa,  »^w**tti«y  teaUmomr  of,  m  enminel 
k  85Dl  878. 
vHuoaa,  evidenoa  of,  whan  admittod  in  crin- 

oeooa.  80  D  440. 

Waivor  o<  rtshi  to  be  eonfronted  with  witnaaaea,  28  E. 


«.  CbMfAMaaNM;  JToOa  Pnmqui. 
Adjoumlo?  to  Instruct  child  ea  to  nature  of  oath,  68 

R.  6Sdi  65©.  ^-  wv  A^A 

BvidoDoo  of  want  of  iwobable  eaoae,  when,  41  D.  648. 
JiiOU  nroaMin,  court  cannot  direct,  37  D.  305. 
NotUrroteqm,  when  may  be  entered,  37  D.  365. 
TriaL  fflitlTniT"^  becauee  of  popular  escitemeat^  08 

U.  801. 

r.  Jmjf,  QuettUma  Bdattng  to. 

to  bo  triad  by  oleTon  Jurors,  S5  R.  840. 
(MHaeriittiiv  wi«h  Jury  during  deliberatian,  86  a.  441. 

448. 

In«  Javy.  right  not  waived  by  oonaentlng  to  sealed 
Tordict.  SO  K.  406,  480.  ..       .^  «  .«« 

PoUing.  ri^t  waivod  byjorf*  separaUon,  80  E.  600. 

Rightto  have  jury  poOetC  80  R.  408.  480. 

Statnto  aOowing  pfteonar  to  waive  Juiy  trial,  validity, 

81R.87,3&  ^^^ 

8.  Mwfdmoe. 

m,  OoiisibTIt:  Bvrdan  or  Weight  of  ProoL 
BoKhwimtdk,  exhlbidog  glovea  to  Jury,  49  R.  19^ 
Burden  of  proof  is  always  on  the  prosecution,  81 D.  791. 
CsvpMS  dtUetk,  burden  of  proof  of,  78  D.  254. 
proof  of.  must  be  beyond  reasonable  doubt,  78  D.  258. 
SuUtoent  parts  o(  78  D.  252. 26& 
deftnad,  78  D.  258. 
IdenUty  es  a  part  oC,  T8 IX  268. 
proof  of,  82  D.  184. 
IMaffmtions  of  soeuaed  Mt  admiaalble  asres^sffo, 
vhen.  68  R.  587,  588. 
of  Injund  party,  sdmiasiWlity,  58  R.  184-194. 
of  £rd  psrson;  sdmis^bUity,  58  R.  188,  ISO,  108. 
■videnoe  beyond  raasonable  doubt  necesaaiy,  48  li.  676. 
Examining  member  of  court  as  witness,  25  R.  540. 
Kxperiments  in  Identifrlttg  by  yo^of.  «  «=,1»^^ 
Qotlt.  evidsnoe  Indioattng,  considered,  62  O.  185. 
Innooenoe,  presumption  of,  evidence  suiBcient  to  over- 

oomie  96  D.  688. 
MarrMge,' proof  cC,  In  criminal  oases,^  D.  745,  747; 

48  D.  116w  _ 

Raasonable  doubt,  62  D.  738. 

doaned,  62  D.  188;  76  D.  68. 
WitDeas,  when  cannot  refuse  to  answer  on  ground 
that  be  might  criminate  himself,  60  D.  332. 
6.  Of  Aeoompliess;  Herein  of  Approvement. 
AceompHoe'k  turning  atoto's  evidence  is  no  bar.  31  R. 


Approvement,  doctelne  of ,31  ^^  ^22-526. 
Approvers,  right  of  to  pardon,  31  R.  522-5M. 
oJSpetoncy  3  aooompUee  as  a  witness,  55  0.108;  71 

d!wi;«72;  81  R.  522,  525;  84  D- 408-41L 
Omsplratoca.  acta  and  declarations  of^  p.  6^ 
OjBtraet  for  diacharge  on  turning  statos  evldenee, 

validity,  81 R.  522.  _        ,  .^  «   -«« 

OonvlcUon  on  uncorroborated  testimony,  34  R.  408- 

en  evidsnoe  of,  71  D.  871. 


Oorroborating.  88  D.  827.  .     ^.  ^  -. 

Corroboration  of ,  as  to  any  part  «l  evidence,  71  lA 

676. 
as  to  one  of  several  defendante,  71 IX  878L 
by  another  aceomplioe^  71  D.  877. 
by  wife  of,  71  D.  877.  _  ^ 

in  material  part  of  evldenee  Is  tnsnffleient,  71  u. 

675. 
statutea  requiring,  71 D.  877. 
what  required,  71  D.  873-876b 
Oourt  ahould  adviae Jury  to  aequll  M  Moanoborated 

evidence  of,  71  D.  671. 
Credibility  of .  34  R.  408-411.  ^         .     « ^ 

Evidence  of  acoomplioe  must  be  oorroborated,  48  D. 
386. 
of.  86  D.  829. 
Is  competent.  71  D.  874 
Judge  not  obliged  to  advise  Jvy  to  acquit  ea  unee^ 

ruborated  evidence  of,  71 0.  678. 
Jury  should  be  warned  against,  71  D.  871. 
Usage  to  discharge  acoomplioe  turning  state's  evt> 
dence,  81  R  522-628. 

e.  Confeeaiona. 

AdmiasibOlty  of.  48  R.  258-260. 
Alone  not  sufficient  proof  of,  78  D.  264. 
Declarations  of  aocueed  In  his  own  favor,  82  D.  681 
Evldenee  of  facts  ascertained  by  means  of.  72  O.  168. 
Hade  to  pretoitded  attorney,  57  It.  830-842. 
Marriage,  ooafw>Msions  as  evidence  of,  48  D.  11& 
Obtained  by  threats  or  undue  influence.  20  D.  608b 
Of  auciued,  how  should  be  ragarUed,  62  D.  682. 

while  under  arrest.  72  O.  492. 
Sufficiency  of  to  ounvict.  46  K.  259,  S8a 
When  not  oompe'ent.  57  R.  838. 
When  sufficient  proof  of,  in  connection  with  ether 
facie,  78  D.26& 

d.  CIrenmstantial. 
8se  EviDiMOl,  VII,  6. 
Advantagee  and  disadvantages  of,  82  A.  18L 
Amount  requisite,  62  D.  182. 183. 
Circumstantial,  to  prove,  62  D.  184. 
DeHiied,  82  D.  178. 
Kinds  of.  62  D.  179. 
Nature  and  neceasity  of.  82  D.  188. 
Proof  of,  by  cireunistantial  svidenoe,  78  D.  258. 
Rulee  of,  62  D.  186.  _     _ 

What  essential  to  support  conviction  on,  81  D.  608. 
What  indicatee  guilt,  62  D.  185. 
When  suffldeut,  62  D.  787. 

s.  Character;  Other  Crimea. 
Charaeter  of  deceased,  svidenoe  of,  when  admisrible, 
71  O.  331;  75  D.  69. 
defendant,  evidenoe  of.  when  admissible,  76  D.  70; 

62  D.  53.  184;  97  D.  174. 
on  trial  for  manstanghter,  99  D.  648. 
er  reputation,  evidence   when   competent,  60  R. 

gg^  99  

Evidence  of  other  crimes,  admlssibUity,  44  R.  209-808; 
100  O.  118.  „ 

Oood  character,  evidenoe  of,  admlsalbillly.  11  R  778. 

CkNxl  character,  evidenoe  in  rebuttal,  what  proper,  20 
R.  328. 
/.  Husband  or  Wife  or  Accused  as  Witneasea. 

Accused,  cross-examinfttlon  as  to  confldential  com- 
munications, 27  ^  142.  ^     ,^ 
eross-ezamlnation  as  to  other  (quarrels,  28  R.  188. 
eross-ezMnination  involving  criminalion,  27  R.  140- 

142. 
instructioH  unon  omission  to  testify.  27  R  148-144. 
privilege  of .  27  R.  140-144;  13 11.  92.  93. 
fcestifying,  impeachment  of,  19  R.  '340. 
testifying,  may  be  impeached.  27  R.  144, 145. 
waiver  of  priviiege  by  toslifying,  27  R.  140-144;  18 
D   348  849. 
Asking  witnees  to  point  out  prisoner,  83  R.  644. 
Compelling  prisoner  to  show  person  or  make  foo6- 
prinU.  49  R  191, 192. 
to  expose  person  for  Identification,  88  R.  640-647. 
to  make  a  track,  83  R.  544,  545. 
Bzamlning  person  of  woman  accused  of  murdering 
Ulegidmato  chUd,  83  B.  546. 
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HwbADd  or  wife  m  wttnaat  anlnat  6Mh  oUmt,  M  R. 

444. 
IdonUtj,  oompeninf  prisoner  to  try  on  ibuas*  60  R. 

Pbvriosl  •xuninaUon,  50  R.  150. 

Po"cy  of  allowing  acctued  to  testify,  10  R.  849. 

Preramption  urimng  from  aoeuMd  not  tmtitying,  10 

WslTinr  prlTaego  to  tetUfj  for  hinuelf.  effeetof,  IS 

9,  Argument  ^  CotmMl. 

ioenaed,  oomnMnt  on  effect  of  testimony.  27  R.  144. 
AjYument,  abniw  of  dlwretion  of,  new  triaU  50  R.  glO- 

818,  821-824;  48  R.  886-330;  58  R.  64S-655. 
Commenting  on  aooused  not  testifyiiiif,  27  R.  14^144. 
Comment  on  appearanee  of  prisoner,  27  R.  144. 
Limiting  afgimient  of  ooanael,  wtiether  error,  27  R. 

418. 

Power  to  limit  argumenta,  10  R.  776.  770. 
Prueecutor's  remark  prejudicing  Jury,  68  R.  061. 
Refusal  of  accused  to  testify,  commenting  on.  18  R. 
02, 0&  -•      » 

10.  Verdict  and  Judffmenl, 

Imprisonment  pending  trial,    crediting  againsi  san- 

tenoe.  38  R.  062,  068. 
Judgment  cannot  be  rendered  at  sabsequent  term. 

when,  30  K.  66L 
Jury  as  Judges  of  law,  88  R.  791,  702. 
P«>wer  to  Oipl  against  instructions,  88  R.  791,  701 
Presence  of  prisoner  at  sentence,  when  essential.  66 

D.  487. 
Re-arrest  and  re-sentenoe  of  escaped  prisoner,  88  R. 

063. 
Receiving  verdict  and  sentencing  during  prisoner's 

absence,  2'  R.  804. 
Rroord  mu«t  show  tbat  prisoner  wae  asked  whether 
he  had  anything  to  say  against  sentence,  66  D.  487. 
Re-sentenoe  to  Imprisonment  after  payment  of  One, 

20  R.  00. 
Sentence,  amendment  of,  during  the  term.  70  1>.  770. 
after  adjournment  for  the  term,  cannot  be  changed. 

70  D.  770.  ' 

aslcing  if  prisoner  bad  anything  to  say,  21  R.  8,  0; 

36  5,97,  08. 
changing  after  prisoner  has  been  oommitted  to 

prison,  70  D.  770,780. 
vacating  by  court,  70  D.  770. 
from  what  time  commences  to  run,  88  R.  662-664. 
Time  of  sentence  obtained  by  Jurors'  averaging.  84  R. 

816. 
Trial  and  interioentory  Judgments  and  decrees  In 

criminal  cases,  00  D.  438. 
Terdict  as  to  part,  where  several  tried  Jointly,  14  R.  764. 
m  stake  in  spelling.  elTcct  of,  44  R.  710w 
where  several  tried  Jointly,  14  R.  764. 

IL  Appeal;  Neu  Trial;  Cogts. 

Appeal  by  the  people  in  a  criminal  case,  40  D.  867. 
In  criminal  cases,  right  of  state  to,  27  D.  471-480. 
of  prisoner  who  has  escaped,  44  R.  88-01;  41  D.  278. 
Bill  of  exceptions,  in  criminal  cases,  47  D.  238, 
CosU  in  criminal  cases,  32  R.  716. 
Homicide,  conviction  of  leas  offense,  ^eet  of  granting 

new  tnail,  14  R.  761-754. 
Mistiemeanur,  new  trial  after  acquittal,  27  D.  478. 
New  trial,  effect  of  where  conviction  on  one  of  several 
counts,  14  R.  752-754. 
only  exposes  defendant  to  con>iction  of  offense  of 

which  he  was  befure  convicted,  02  D.  568. 
prosecution  cannot  obtain,  27  D.  474. 
Writ  of  error,  when  people  may  pro^MCUte  in  a  crimi- 
nal cause,  49  D.  367. 


VI.    Particular  Crimis. 

L  AbducHon. 

Belief  that  girl  is  over  age  no  defense,  80  R.  018L 
Believing  girl  to  be  over  sixteen,  21  R.  208,  260. 

2.  Adulteration. 

Fbod,  oriminiJ  liabili^  at  common  law  for  selling 

unwholesome,  78  D.  178. 
Criminal  liability  under  statutes  for  selling  wiwhole- 

some,  73  D.  194. 
Indictment  for  selling  noxious,  78  D.  174. 


Ignorance  as  defense  en  sale  of  adnitented  foods,  8B 
Of  milk  with  water,  87  D.  718. 


1. 
44 


8.  Adultery  and  FomieaUm^ 

Adnlteiyand  foraloatioo,  dIstlnetioB  bei 
82,88. 

defined,  82  D.  880;  20  R.  82,  88. 

discnmination  In  punishment  of  by  mixed 
R.  615. 

how  punished  by  the  common  law,  82  D, 

how  punished  In  Enghuid,  82  D.  889. 

Ignorance  as  defense,  80  R.  018. 

indictment  for,  what  must  aver,  80  D.  798L 

proof  to  sustain  indictment  for,  86 IX  U8L 

what  Is,  26  R.  88;  97  D.  47L 

who  can  commit,  80  D.  279. 

wife's  husband's  right  to  testify,  86  R.  744. 
Criminal  conversation,  confessions  as  evldsma  «tf 

riage  In.  48  D.  116.  ^^ 

Fbmlcation,  deflnert.  20  R.  82,  88. 

■eiiarate  acts,  whether  separate  nffimsss.  67  R. 

what  is,  26  R.  88. 

Fraud  In  galnlnsr  assent,  41  D.  84. 

ParOcepe  erim»fi<»ln  adultery,  98  D.  207. 

Sexual  mtereourse,  clandestine  acts  ol.  an  not 
Inal,  97  D.  47L  .•«■«• 

4, 


Building  on  which  may  b*  committed,  81  D.  67-09. 
Bnniing  accidentally  while  Intending  lo  commit  a» 
other  crime,  81  D.  66. 

annther  building  than  the  one  firsd,  81  D.  66. 

building  not  intended  for  haUtatioa.  81  D.  08.  07 

must  be  of  the  realty^  81  D.  67.  — »  ^• 

one's  own  house,  81  D.  70. 

one's  own  House  while  possessed  bjanother.aiX  1% 

sliops,  bams,  and  onthooses,  81  D.  0& 

to  defraud  Insurance  company,  81  D.  OOL 

onooeupled  dwelttnv,  81  D.  68. 

what  snfflcient,  81  D.  00. 

whether  must  bs  of  dwelling,  81  D.  67. 
Corpue  ddicti  In  case  of.  78  D.  868. 
Curtilage  of  dwelling,  what  is  wttUn.  81  Di  OR. 
Defined.  70  D.  000;  81  D.  66. 
Ftrinff  Jail  with  Intent  to  eecape,  81  D.  66. 

witnout  Intending  to  destroy,  81  D.  66. 
KUx  mill  is  not  manufactory,  40  R.  446. 
House,  import  of  this  term  la  ladiotmettl  far  id  n. 
838.  •  —  w 

IiidicUneiit  for,  76  D.  600L 

for  attempt  to  commit,  81  D.  TO. 

for  burning,  how  allc^ied,  81  D.  70, 

for,  degrees  of  crime,  81  D.  76w 

for,  describing  property,  81  D.  72L 

for,  intent,  how  alleged,  81  D.  78L 

for,  ownership  of  property,  how  chaiged,  81  DL  71 

for,  place  of  commission  of  the  crime,  HI  D.  70l 

for,  presence  of  human  beings  In  the  house  burned. 
81  D.  75, 

for,  value  of  the  property,  81  D.  76. 

for.  where  buildmg  is  occupied  by  dlfleiwit  peisoiM, 
81  u.  71. 
In  the  first  degree.  81  D.  06. 
Intent  of  the  act,  81  D.  06. 
Is  an  offense  against  the  habitation,  81  D.  OOL 
J«il.  burning  m,  81  D.  09. 
Malice  is  of  essence  of  crime  of,  81  D.  08. 
Opinion  ss  to  communication  by  fire,  40  R.  664. 
Prisoner  setting  fire  to  lall,  20  R.  271. 
Setting  firs  to  shop  while  conunitUng  theft,  81  R.  807- 

265. 
Who  may  oonmilt^  81 D.  70. 

6.  AteauXL 

Accidental  casualty  is  not,  20  K.  S3,  84. 
Ailministenng  tlrugs,  whether  is.  28  R.  429. 
Altercation,  acts  and  dedanitiuns  during.  96  D.  fla 
Communicatlug  venereal  disease,  19  R.  852. 
Desiily  weapon,  what  Is,  61  R.  031. 
l>eclanaions  of  one  Just  assaulted  or  wounded,  90  IX 

00. 
Drugs,  administering  to  create  passfon,  19  R.  S5i 
Exclamations  of  assaifamt  or  others,  admJsstbility,  60 

R.  783. 
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for  panoB  >M^nlfw1  may  rapd  la  aalf -^MmiM,  M 

O.  ei7. 
InabiHtj  to  hMrm^dhtA  of ,  41  R.  498,  403. 
IndicUuenl  for  ■■wiiU  with  Intant  to  kill,  aufllcloiicj 

of,  at  D.  433. 
Injuiiw  differaiit  penon  tn*m  ooo  latOBdod,  10  R.  S»  I. 
intantfa  iii  iifii  of,  U  B.  SiL 
NaeaMiCj  of  being  vrithin  reach.  80  R.  TIS.  711^ 
OAev  aRoatini;,  when  guilty  of,  SI  a.  0S& 
X)D  aaranl,  tna  aa  to  oiio,  effect,  41  B.  476,  47& 
(Paraoi,  whon  liable  for  pouiahiog  child,  60  R.  S88, 


Vvnona  agreeing  to  fight,  20  R.  830. 

figfatiiv  Iqr  cmiaeiit,  guilty  of ,  26  R.  84. 
PoiwHML  adminlsteriug,  whether  la,  28  R.  428,  488. 
Vvmomtoa,  eaakult  in  defeuae  of,  82  D.  074.  076. 

wuQiMling  or  ntftlming  in  defeuae  of,  82  D.  674. 
TO  kiU.  vbotbor  barred  by  ooDvictioo  of  aanult,  86  R. 

S3l>-S45. 
Unintcntiuoftl  injuxy,  when  ia,  86  B.  88,  84^ 
Wh*t  la  an,  36  U.  787;  30  R.  712,  713. 
Wuh  looded  weaiion,  how  to  be  alleged,  06  D.  778L 

8b  Bigamtif. 

BMtl  ih»t  fcMiner  apouaa  was  dl^oroed  ordeeeaaed, 

08  D.  258;  SO  R.  017. 
Oohabitatiuo  nol.  an  eaaentfal  of  offenae  of,  08  D.  252. 
OoofeaioD  of  marriage,  whether  evidence  on  prueecu- 

tioi  for,  03  D.  264. 
Derree  of  divoroe  as  evldenoe  of  marriage,  SO  R  28. 
Ucfviwe  that  aocond  marriage  ia  void,  y.i  D.  2i>2. 
Bvideiioe  ni  marriage  in  eaaea  of  criminal  oonversatlon 

aiid  in  proeecutiona  for  Msamy.  48  D.  115-117. 
of  marriage  on  Indictnient  for  bigamy,  48  D.  116;  50 

D.  4ia. 

VotuMtr  fepuuaa  moat  be  shown  to  have  been  still  living 

when  seoond  marriage  waa  coulracted,  03  D,  25tL 

Qwil^  party  to  divoroe  may  oommit,  by  again  many- 

inic  03  D.  854. 
todieUnent  for,  08  D.  187. 

Marriage,  proof  of  former,  by  admissions,  08  D.  S5K. 
eefebimied  by  »  peraon  fusely  pretending  to  be  a 

elerigmiaa,  04  I>.  266. 
daring  eontinnance  of  prior  marriage,  statatea  pan- 
iahing,  40  D.  181. 
Rot  aa  offense  at  eommon  h^w,  08  D.  iSt. 
Nullity  of  marriage  aUeged  through  prior  marriage, 
96R.28. 

of.  Is  eonsammated  by  ssoond  marriage^  08  D. 


^_bpiloD  of  sontteoaaos  of  life  of  fonnor  spooss, 

88  D.  260L 
Proof  of  mifcrTiagsiapnMeoatlonslor,88D.  860;  03  D. 

264;  80  B.  22,  S4;  48  D.  11& 

tato  of  Wmitattnns,  when  bars  prasecotloa  lor,  88 

D.  8Sa 

ftking  fekmy  of,  08  D.  252. 
Veoas  in  proseeotions  fn  .  03  D.  267 
Wbera  former  marrla(;i.  ..  an  between  minors,  08  D.  168. 
Wile  as  a  witaeaa  in  piMOcutiona  for,  03  D.  266. 

7.  Brtmehea  of  UU  Peace, 

Audlsnee  at  thsater  must  not  he  .sMiy  of,  71  D.  740. 
TasllBMmy  as  to  manner  in  « litvU  language  ussd,  41 

R-aoa 

R  BHbcrjf, 
8se  BaiBBRT. 
At  slections,  poalriiahle  at  oommon  h^w,  80  R.  818L 
Attempt  to  bribe,  07  D.  718. 
1^  cawlfalate  offmng  voters  part  of  his  salaiy,  87  Ol 

717. 
Ooograss  may  define  sod  punish,  07  D.  71& 
CHmloal  Intent  Is  easential  to.  07  D.  712^ 
OoCToboratlng  evidenoe  of,  07  D.  717. 
Defeues  to  osoeecutlon  for,  07  D.  717. 
DcHned, 87  D.  71L 

DistiBctkm  bsitwssB  sad  sttsmpt  to  bribe,  87  D.  71R 
Qlst  d  ofbnss  of.  07  D.  718L 
iartaaees  of,  07  D.  716. 

Is  a  ndsdeoMsaor  by  the  eommon  law,  07  D.  711. 
Is  not  aa  inbunoua  crime,  07  I>.  718. 
Of  cabinet  minlater,  07  D.  716. 
Judge  in  loapect  to  blisinem 

hiin.07D.014. 


SOB. 


Of  oiBoer  of  eoatoms,  07  D.  716. 

polios  ufflcer  not  to  make  an  arrest,  07  D.  714 

proeecutiiig  attorney,  07  D.  71& 

public  oMoer,  07  D.  716. 

state  senator.  07  D.  718^ 

votem.  07  D.  716b 

wiuiesa  to  avoid  iervlee  of  sobpoBna,  07  D.  714. 
Offering  to  bribe,  07  D.  713. 

to  bribe  by  letter  mailed  in  one  stats  bat  leosived 
in  another,  07  O.  713. 

to  bribe,  though  not  aooeptsd.  Is  sa  sflenss,  07  Dl 
718. 

to  receive  a  bribe,  07  D.  718. 
Time  Is  not  eaaenoe  of  offenae  of,  07  D.  TIR 
Value  of  thing  given  or  offered.  07  D.  712. 

of  thing  given  or  sfferad.  indictment  need  not  state 
the  facta  showing,  07  D.  718. 
▼oteis  may  be  subjects  of,  07  D.  71L 

Ol  BurglatTf, 

Ahnanae,  admissibility  to  show  offense  at  algfat, 

41<L 
Gnnnot  be  committed  where  owner  furnishes  means 

enter  his  house,  81  D.  807. 
GonvicUoD  on  evidence  of  "breaking  oat^** 

Uon,  21  K.  600. 
CvrpuM  delictu  in  case  of,  78  D.  268. 
Eniry  by  consent  of  owner  is  not,  01  D.  48R 
Indictment  for,  04  D.  864. 

la  Carrying  Concealed  WeuponM, 

"Ganrying,"  what  is  not,  68  B.  884. 
Intent,  Uck  of,  no  defense,  81  R  140i 
intent,  matflhaiity  of,  42  it.  510. 
Statute  prohibiting,  ia  valid,  25  R  601,  BiR 
What  ia,  26  B.  601,  602;  42  B.  610. 

11.  Conipiracy. 

fl.  What  IndicUbIs  aSb 

See  CoMSPiBAOT. 

Agreement  to  set  jointly  b  eaaenUal  to,  61  D.  81 
Agreement  to  aet  jointly  may  be  exprem  or  hnpiledi 

61  D.  83. 
Boyoottiiig,  50  B.  721-781;  70  D.  783-786. 
By  bank  direetors.  to  enhance  value  of  stock,  61  9  8B 
by  employees,  to  chsMt  employer,  61  D.  87. 
Uy  huribaiid  and  wife,  whether  indictable,  61  D.  84b 
iiy  overseor.'*  of  poor,  to  rid  pariah  of  paupers,  61  O.  OL 
Defined,  51  D.  82;  60  K.  727. 
OiHi  of  the  offense,  61  D.  88. 
Iiiiitanoes  of,  61  D.  87. 
Is  a  Joint  offenae  of  two  or  more,  81  D.  84. 
Jf  itioellaneous  instanoea  of,  61  1>.  04. 
OffeuM  of.  deemed  complete,  when,  88  D.  881. 
Overt  act  need  not  be  proved.  61  D.  81 
l>unishable  under  lawa  of  United  Statea,  51  D.  SR 
To  arrest  or  maliciouitly  proaecute,  61  D.  80. 

ueault  or  batter.  61  D.  OU. 

charge  one  with  a  criminal  offenss.  61  O.  80. 

charge  one  with  being  father  uf  a  baHtard,  61  D.  8B 

cheat  and  defraud.  51  D.  85. 

cheat  a  municipal  oorporation,  61  D.  87. 

cheat  at  gaming,  51  D.  87. 

commit  in  concert  an  act  which  is  not  indictable  H 
committed  by  one  only,  51  i>.  83. 

commit  or  cauM  any  crime.  51  1>.  80. 

oommit  a  civil  treapastf,  51  D.  02. 

defraud  by  mock  auction,  51  D.  8R 

extort  money,  51  D.  VS. 

Induoe  a  f<  nule  to  become  a  prostitute.  51  D.  01. 

induce  an  infant  to  marry  witkiout  parent*!  eoiiaeni, 
51  D.  01. 

hijure  property,  61  D.  02. 

intimidate  voters,  51  D.  OS. 

obstruct  imbiio  Juaiioe,  61  D.  OL 

obtain  giMxis  by  faiiM  preteuaeii  51  D.  88L 

raise  pnoe  of  oommoditiea,  51  D.  02. 

raiae  of  labor  and  materials,  61  D.  02. 

secrete  property  to  defraud  credltura,  51  D.  86. 

seduce  a  fenuile.  51  D.  00. 

sultject  pemon  to  commission  of  lunacy,  51  D.  88l 

Uu-  and  feather  a' man,  M  D.  90. 
Workingmen,  acta  of,  when  are.  50  B.  720-731. 
What  eombinatlons  an  onUwful,  60  R  720-73L 


08    Orimmal  lAw. 
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Oriminal 


i.  IndloUiMiit  and  EvMsnoa. 
JhOanMaa  o(  «oii8plnton»  ftdmiHlbilltgr  oC,  80  Di 

yoOL 

0«Mnl«hMvt  «i,  In  IndietiaMi^  iniafllolmt.  88  D. 
SSL 

Hartbu^utd  wilt  oHiiiot  testU^jragKliifllaMhotlm-, 

S7  D.  878L 
V  two  u«  Indicted,  bolh  bmhI  be  acquitted  «r  eoo- 

Ttoted,  51  D.  84. 
IndiekaMiit  to  cheat  and  defhmd,  wbaClier  moit  ilate 

the  meaiia  lued.  61  D.  8S. 
f^  defnuid,  eridenoe  o<  like  acta  admlaribla^  41 IX  ISL 
IS.  Onulip  U  Animali, 

Umnr  ^f  one  maj  be  convicted  for;  40  B.  81 
Malioe  must  be  against  owner,  47  E.  810. 
Shooting  dangerous  animal,  47  R.  810.  8IL 
Statutes  respecting,  72  D.  868. 
Willful  or  wanton  Inlttiy,  meaning  of,  47  R  810, 8U. 
Wounding,  wltether  indictable,  72  D.  867-880. 

Drtlned,  75  D.  778.  ^^ 

Indictable,  at  common  law,  75  D.  771 

14.  BmbegtUmenL 
Agents  who  la  an,  within  the  meanii^r  «f  the  statute 

concerning,  08  D.  140. 
Aathority  to  do  the  act  done,  whether  a  defense  if  the 

intent  was  criminal,  M  D.  184. 
Bailees,  who  are,  and  what  baihnente  an  within  the 

ftatute,  96  D.  148. 
Bailee  majr  be  suiltT  of,  though  he  does  not  noelTe 

the  goods  du-ectly  from  the  bailor,  88  U.  ua 
By  agent  of  agent,  98  D.  144. 
attorney  at  law,  98  D.  146. 
baUees,  06  D.  147.    See  BAiLMnm,  nt 
bookkeeper's  failure  to  enter  suum  lecafred.  06  D. 

188k 
earrieri,  08  D.  UL 
derks,  98  D.  187. 
•oUectorB,98D.  14li 
eountj  officials,  96  D.  1481 
d^  bOiorora,  08  D.  148. 
4t  faUo  officers,  98  D.  171. 
deputies  and  clerks  of  pabUe  oOoan.  8t  Di  187 
houee^ervants,  98  D.  148.  -»••«•. 

drover,  08  D.  148. 
middlemen,  98  D.  144 

member  of  an  asBodatloa  «r  society,  98  D.  148. 
officer  of  munidpa]  corporation,  08  D.  148L 
officer  of  private  corporation,  98  D.  146. 
one  specially  employed,  08  D.  148, 148. 
priesL  08  D.  147. 

pl«lgW8property for senrant*s debt»  06 a  188L 
pubUc  offlcet  B,  98  D.  187. 
stageKlrivera,  98  D.  148. 
treasarars,  98  D.  148. 
trustees,  08  D.  147. 

trustees  of  fraternal  societies,  06  D.  144. 
CMOS  distiiiguishinff  between,  and  hkroeuy,  06  D.  117. 
Si*l^"ljL        **  P*^  •""***•  ••  ^  unfounded. 
Clerk  In  merchant's  house,  96  D.  18& 
Okrk,  who  is  within  meaning  of  the  statutes  ffffaflem- 

ing,  98  D.  141. 
Oommerela]  traveler  may  commit,  08  D.  14L 
Oimmisdons,  right  to  deduct,  whether  gives  party  an 
Intsnst  in  the  property  so  that  he  cannot  embes- 

sls  It.  96  D.  187.  

Conversion  bj  bailee,  what  II  06  D.  15L 
is  essential  to,  08  D.  1391 
of  monev  paid  by  mistake  is  not,  06  D.  18L 
CorpuB  deUeti,  in  case  of,  78  D.  250. 
Criminal  intent,  what  Is  eaMntial  to,  08  D.  18L 
Defenses,  86  D.  165. 

Defense  that  defendant  was  deooyed  or  entrapped,  08 

IX  106. 
that  master  has  no  right  to  the  property,  08  D.  186. 
that  money  was  intrusted  for  Ulegal  purpose,  08  D. 

165. 

Defined,  74  D.  806;  08  D.  18L 

Definition  of  words  ''agent,"  •^elsfc,*'  •^servant,"  ele., 

<>«?2<*/or  propertjr,  wtaethw  pnrsquisite  cC,  06  a 


Distinction  between  and  Isrceny,  08  D.  680.  TOO. 
Election  between  prosecuting  for  and  for  laiwaiy.  m 

Kigllsh  ftatute  r«gardhig,  06  D.  187. 
Bvfdence  in  proeecntfons  for,  08  D.  101 

of  fraudulent  intwii,  08  D.  182. 

of  ownership  cf  property,  08  D.  18L 

of  simihu-  acts  of,  08  D.  188. 
Of  moneys  paid  by  mistake,  74  D.  888L 
PropBiJ>-,  meanfaig  of  tai  sUtntes  concmfaiff,  88  D. 

Property  must  have  betonged  to  sarvant^  master.  88 
D,  186L  ' 

partiy  belonging  to  servant,  86  D.  130L 

Recefvftig  by  virtae  of  employment,  what  ta^  06  B 

Receiving  stolen  goods,  08  D.  188. 

Servant,  oompenaation  not  esssntlsl  to  fuhtlovef,  88 

Urn     148. 

Servant  of  partnera  or  Joint  owners,  08  D.  144. 
Servanta,  who  are,  and  who  are  not,  96  D.  141.  141 
Servants,  who  may  appoint,  06  D.  141 
Statutes  allowing  oouviotion  for,  on  Jiidli  Inisal  tor 

larceny,  06  D.  18L 
allowing  oonviotion  for  bkroeny  on  indiotoient  for 

06  D.  161.  • 

regarding  crime  of,  06  D.  180. 
Subleirta  of,  what  may  be,  06  D.  181 
Taking  money  under  claim  of  rtetit,  06  D.  ISL 
Taking  property  not  in  course  cl  one's  employment  to 

not.  OS  D.  187. 
Trosteea  who  are,  96  D.  141 
Unauthorized  taking  of  property  may  be,  96  D.  181 
rTndor  United  States  postal  laws,  98D.  171 
Value  of  property,  when  must  be  stated  in  indlot  maat» 

▼enue  in  prosecutions  for,  98  D.  18L 
Whether  a  felony  or  a  miwlemeanor,  98  D.  18L 
Whether  Includes  any  offense  pnnlahabls  as  larasuy 

at  oommon  law,  08  D.  121 
Whether  thing  embenled  must  havu  eoaae  to  master^ 

hands,  08  D.  121 
Whether  thing  embessled  must  hnvebsen  delivsrsd  ts 

servant  by  third  person,  98  D.  U8. 


a  person, 
of,45D. 


IVho  may  be  guilty  of,  45  D.  181 

11  BattorUom. 
Averments  In  indictment  for,  98  D.  101 
Corrupt  motive  Is  essential  to,  08  D.  101 
Can  be  committed  only  by  an  offidaL  00  B.  181 
Oonsphraey  to  extort  monej,  51  B.  81 
Defined,  00  D.  101 
Essence  of  the  oHignss,  08  D.  101 
Feee,  taking  excesdve,  06  B.  101 
Indictment  for,  06  D.  lOI^  101 
lArceny  by.  57  D.  200. 
Punishmsnt  of,  06  D.  104. 
IWring  under  color  cf  oflloe  it  SMSuttal  to  i 

fenss,  06  D.  104. 
Usage  is  no  ezense  for,  06  D.  101 
▼oluntary  payment  cannot  be,  00  B.  181 
Who  may  commit,  06  D.  104. 

11  FaUe  PrsfsnssB. 
Consplraey  to  obtain  goods  by,  51  D.  81 
False  pretenses  and  mraeny  tar  trtek,  ' 

B.  181 
Genenlly,  88 IX  711 
Indictment  for.  04  D.  251 
In  what  the  crime  consists,  88  B.  801 
Larceny  by,  67  D.  272,  271 
Misrepreeentadon  by  defraudliw  party  as  to  Mods  o^ 

toined,  83  a.  96.  ^^ 

Misrepresentations  on  sale,  when  IndlolAble,  41 R.  40L 
Nature  of,  what  most  be,  40  R.  75-80. 
Obtaining  indorsement  by,  when  not,  40  R.  101 
Ordinary  prodenee  of  deceived  party  as  element  eC 

40  a.  76-^  ^ 

Personating  officer  and  threatening  arrsst,  88  R.  04, 01 
Sntisfaction  of  Judgment  obtained  1^,  40  R.  104-101 
What  pretenses  are  fraudulent,  40  R.  76-80;  81  D  808 

17.  Forging  or  Counitrfntutg, 

Aoeonnt-books,  false  entries  hi,  78  B.  §71-571 
Accountable  recdpt,  76  D.  571 
liitsdsting  deed  is»  82  D.  807. 
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It  loIl,  him  entrlM  In,  If  D.  01. 
9§  addlqr  rarphuige,  S2  D.  SIL 
mitcriiif  attaebment,  tt  D.  HI. 
mivtring  drnte.  SS  D.  Sll. 
•Itcriag  mei|A»  tl  D.  SU. 
•UacbUnlu,  22  D.  til. 
fcaadnlent  altantttofM,  tt  Di.  SlU 
—Irlwg  note  of  fiotiUout  bank,  tt  D.  ML 
phoCorraphinff,  tt  D.  Sift. 
rigBfaiK  flctitkMW  naoM.  tt  IX  tOti 
iifniM  o«ia*a  naiiM  as  agent,  tt  Di  tOt,  tHL 


<il,78D.  tfltl 
■M  Baiu 

DtOnady  tt  Di  toe 

Petechttaeni  of  malwM  mtmMkm^  10  B.  ttlL 

nrtincUon   Wtvaaa.  and  dniBf  aaaa  of  — Om* 

vf thoai  authorfty,  71  D.  7101 
of  erimoof,78IX490. 
rawinflil  incrediontB  of  «rlin«  of.  tt  D.  tOOi 
Kvldeoeaof  otbar  fimndii,  44  ETtM-tOe;  46  B.  IflL 
PWaa  antriea  In  on^a  own  booka,  tt  D.  tU^ 
VUm  ontrioa  tn  paai-book,  tt  U.  Sit. 
Vklaa  maktar ,  oMential  to  crimo  oL  tt  D.  tOOL 
VUttn^  up  ^aek  with  laifer  raoi  than  antliorlaad,  TI 

D.  67SL 
iMladea  maktef  or  altOTiDf  of  Wffttiv,  tt  D.  tOOi 
iadteUnent  for,  tt  D.  tlS,  U4. 
iv,  deocrtpCkMi  of  tha  taHtniBMirt  «oi|«4, 1  Dl  t;  17 

1X466. 

not  riMV  Ii4ai7  to  aqyooa^tilX 


far  haTtn^oooDterfolt  bmmmj  in  poaeMloo,  Si  D.  500. 
far  ntienaff,  paariiif  or  pwhliining  foi|ad  lnatn»> 

mant.  M IX  S54^ 
varlanoa.  wlion  imiuatarlal,  80  R.  66t,  68a. 
bteot  to  delraiKl  niiut  aziBl»  tt  IX  tit. 
Intont.  to  maka  an  act  appear  taba  tha  aet  «f  anothw 
muataodM^ttD.  S07. 

ba  of  toatr—Mntol  ipiiwl  IvJaflMl^tta 
Sli. 

loi  oomptotaly  «Bieatad  mgr  bo  Mibjool  of,  80 
B.  681,661. 
01  eertiflcato  of  AanolOT,  tt  D.  S1& 
Of  cliocka,  loa  Bavu  ak*  Banmro,  m,  tL 
Of  dead,  whan  pcTMnnaatd  at  gnator  li 

ttD.  na 

Of  lettar  of  ranwmniiwlrtlnB,  tt  D.  818. 
Of  iMHBaofpainlaron»piebna,tt]X  ttT. 
Of  noaoBtioraloan,  ttlX  8t0. 
Of  wm  of  llTtng  pwHn,  tt  D.  S19i 


or  gvaran^,  what  rabjact  of,  86  B.  64t,  OOQi 
>n  of  aoranl  aoCas  but  one  offense,  41  R.  476L 
tntnorignaturs  Inr  fnod  la  not,  tt  D.  811. 
indietaiaDt,  56  B.  64ft. 
laMibJoet<<66B.640. 
of  anolh«  without  franduleBt  hitant^ 
tUL 

Bs'a  traa  aaoM  maj  bo  a,  tt  D.  807. 
Itailarity  reqolrsd  batwosn  traa  and  gonulno  maltsr, 

ttixsii. 

MBoimadaafkmn  note,  29  EL  481 
_    dimwlnr  Inetnuneut  porportinff  On  bted 
ktj,  80  E.  78t. 
la  fotvBfy,  06  a  161 
Wrtttaum.  aobjoet  of,  tt  IX  t06^8tL 
WiBli««p  wM  in  ionn,  tt  D.  816. 

Ifl.  Oaminff. 

MtB  ooiMCItulo  but  one  offense  when,  41  B.  ITT. 
BattiiMP  on  hone  ndng  Is,  47  R.  560. 

and  gambUnf,  distinction  between,  47  B.  868b 

ilug  of,  47  B.  666. 

what  ii,  81  B.  188»  UOl 

IB  aomioUU. 


bgr  ene  of  serenl 
another  fekMij,  88  D.  712. 
Degieoe  of,  dls'lngniahed,  74  D.  817. 
Detibofation  not  eeseotlal  te,  6t  D.  787. 
Diatanetlon  between  dagisee  of,  88  D.  8S& 

eombat  dangeroualjr  armed,  86  D.  447. 
to  praeecotlon  lor,881X 


wpoB  ec 
ofipMd 


btant  to  kin,  whether  OBSsnttal  to,  84  D. 
Intexleatton  as  lowering  degree  of ,  40  R. 
Killing  two  persons  by  one  act,  41  R.  470.  477. 
Malice  aforeUioufcht,  what  eonstitutes,  84  D.  4Ul 
Ifalioe  Is  im^iuted  from  every  homicide,  88  D.  74^ 
Murder,  deltberation    and   premeditatton  not 
Slimed,  18  D.  77& 
deliberation   and    premeditation,   w1 

proof  of,  18  D.  778^ 
different  degrees  of,  not  rseognlaed  at  eommon  law 

18  D.  774. 
different  degrees  of,  Penniirlranla  atatote  deflnlng, 

18  D.  774. 
different  degrees  of,  slatatoiy  profirions  ragaidfa^, 

18  D.  774,  777. 
to  first  degree,  oonstltnents  of,  18  D.  777,784. 
to  tm  degree,  how  diflsie  from  aeoond  degree,  18 

D.  777  784b 
to  first  degree,  tatent  to  kill,  whethor  sasentlil  tou 

18  D.  778. 
to  lint  degree,  moat  he  wtllfnl,  deliberate  and  nn^ 

meditated,  18  D.  m,  786. 
killing  done  in  oommisalon  of  a  felony,  18 IX  786. 
kiiliny  one  peraon  while  attenptiog  to  kill  another, 
18  D.  780. 
Of  elave  bv  his  master,  84  D.  880. 
Presumption  that  all  killing  Is,  47  D.  lOL 
ProTocation,  when  does  not  reduce  grade  of,  88  D.  78B 
Riot,  murder  committed  in,  ftt  D.  13& 
Willful  use  of  deadly  weapon  is  erideuee  of  felonloaa 
totent,  68  a  78& 

6.  Manalaoghter. 

Aeddentally  killing  another  In  preventing  tslony,  18 

K.  8. 
Accidentally  kOllng  one  to  self-defenae,  10  B.  B 
Accident,  killing  through,  81  R.  000. 
Aiming  at  one  and  killiuiir  another,  1ft  R.  t,  B 
Committed  during  praoUcal  jolce.  31  R.  OOd 
Killing  eommitted  frum  timidity,  81  D.  66. 
KiUing  in  pnetioal  Joke,  40  R.  601. 
Shooting  at  target  and  killing  boy,  86  R.  78B 
Sniaida,  killing  another  while  attempting,  86  B.  IQB 

e.  Accelerating  Death  by  Negligence. 

Aeealeration  of  death  by  negiigence,  11  R.  126. 
Aoealeration  of  death  by  mistreatment,  11  R.  ItB 

4.  Jnatifloatlon  of;  Belf^efenasb 

AduHeroos  wife,  killing,  61  B.  820. 

Adultery,  evidence  of,  when  admissible  en  trial  tm 

murder  of  prisoner's  wile,  21  D.  717. 
Adnltury  with  wife,  klUIng  one  taken  In,  61  B.  818- 

830;  04  D.  508. 
Defense  In  Justification,  71  D.  880. 
Escape,  no  right  to  kill  on  misdemeanor,  81  B.  6SB 
Escape,  right  to  klH  to  prevent,  SI  R.  02a 
Fear  of  daneer,  which  will  excuse,  86  D.  280. 

of  injury  w  no  defenee.  If  unreasonable,  76  D.  IB 
Homicide,  by  one  who  bellevee  his  aet  to  he  to  aai6> 
defense,  61  D.  20B 

to  aeif-defenaa,  80  D.  tTB 

to  audden  quarrel,  26  D.  280. 

la  excusable  where  one  believea  It  to  hetodsfiwaei 
his  life,  100  D.  18L 
Justifiable  Icllling,  what  la,  76  D.  447. 
Killing  in  defense  of  house  or  guods,  It  B.  tlf-tl4 

in  defense  of  property,  44  R.  54. 
Murder,  tuidiflcHtion,  evidence  of,  71  D.  880. 
Provocation  sufllcient  to  reduce  grade.  88  D.  7B 
Resisting  assault  in  one's  own  house,  12  R.  tl8-tl4 
Self-defense,  duty  to  retreat,  23  K.  783. 

facts  essential  to  maintain,  75  D.  00. 

what  IS,  and  what  Is  not.  88  D.  75;  91  D.  700. 

when  one  Is  threstoned,  but  not  attacked,  87  D.  668L 

what  sustains  plea  of,  51  D.  208. 
'   when  proved,  74  D.  846. 

Threats  against  life,  when  excuse  homldde^  88  D.  880 
Trespass,  Idlling  to  prevent,  47  1).  102. 
Treapaaser,  killhig  of,  when  Justifiable,  58  a  888 

a.  Abortion. 

Admlnlatering  drug*  uiidcr  mistaken  belief  that  they 
would  produce  miscarriage,  00  O.  84. 

atotntea  providing  for  pqnlahlng,  m  IX 
88,84. 
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ipi  to  iHodnee  whan  woman  li  orrcnMoiMly  tap* 
poMd  to  h%  pregnmaXf  08  D.  8& 
Bafora  mother  is  quick  with  ebild,  whothar  iwUetabto 

at  common  law,  06  D.  8S. 
Btjr  MMdont  common  law  was  muislanghtar.  60  D.  8L 
B^  modern  common  Uw  waa  miademcanor,  66  D.  Si. 
GtaiahMr  death  of  mothar,  waa  uurdar  at  common  law, 
MD.  78S. 
■latatca  tagardior.  05  D.  786w 
whan  flBansiaogbter,  96  D.  780L 
Chiminal  intent  is  aufflcient,  thoogh  the  manna  em- 
ployed an  inadequate,  66  O.  80L 
Deelarationa  of  woman  as  evidence,  66  D.  Mi 
DeOned,  66  D.  SS;  96  D  78S. 
Dying  declarations,  admission  of,  06  D.  TV. 
Corpus  dslieti  of  crime  of ,  06  D.  786. 
Bridence,  dying  declarations  of  woman,  66  D.  ffL 
instruments  found  In  defendant's  poaaeaaiwi,  06 

D.  OOl 
on  proaeentlon  for,  66  D.  00;  05  D.  TOOL 
wife'a  aflrainat  huaband,  66  D.  OL 
How  far  criminal  at  common  law,  81  R.  Itfi 
lodletmenta  for,  66  D.  87-^;  05  D.  785. 
Noxioua  drugs,  what  deemed  to  be,  66  D.  86. 
Prior  statements  and  declarations  of  deceased,  compe- 
tency. S7  R.  84,  87. 
Unsuccessful  attempt  to  produce,  66  D.  84,  80L 
Where  woman  whs  not  pregnant,  05  D.  784. 
Woman  oonunitting  on  herself  not  punishable,  00  D. 
OL 
aubmiUing  to*  admiasibility  of  evidence  of,  06  D.  87. 
submitting  to,  ia  not  deemed  an  accomplice,  66  D.  87. 
teati^ying,  corroboration  of ,  40  R.  788. 

/.  Indictment. 

Deaeription  of  injury.  80  D.  46S. 

Fbr  murder,  description  of  wounda,  71  D.  880. 

For  murder  when  amounts  to  manalaughter  only,  80 

D.  46S. 
Msdescriblng  weapons.  100  D.  100. 
Murder,  describing  mode  of  committing,  6t  D.  788. 
Stating  time  and  place  of  death,  87  tL  l7L 
Bufllclen^  of,  87  b.  101, 102. 

g.  BHdenea. 

Character  or  disposition,  evidenca  cC,  11 E.  770;  it  E. 

738. 
Cbcumstantlal  erldence,  eonriction  upon,  14  B.  48& 
Oonfesfiions,  erroneous  convictions  upon,  14  &.  486. 
OoDvaraations  in  prisoner's  hearing,  lu  R.  80. 
Deeeaaed'a  deelarationa  at  time,  admissibility,  68  R. 

666. 
Deelaratlons  and  atatamanta  of  deceaaed  prior  to  kill- 
big,  87  R  83-80. 
of  deceamd,  admiaaibility  aa  part  of  rsa  ^stCtf,  58  R. 

184-104. 
Of  deceaaed  as  to,  84  R.  470-481. 
of  decedent  Just  before  death,  88  R  64L 
af  defendant  at  time  of  shooting,  10  R.  88. 
af  defendant  immediately  after,  10  R.  80. 
ef  priaoner  at  time,  10  R  88. 
of  prisoner,  previous  to  homicide,  1  O.  878. 
•f  prisoner.  Just  after  homicide,  1  D  378. 
ef  third  persons,  admissibiiity,  58  R  138, 18BL 
Dirsct  proof  of  murder  necessary,  14  R  486. 
Qying  declarations,  47  D.  101;  81  D.  764;  58  R  64i. 
admissibility  In  exculpation,  88  R.  80. 
preliminary  examination,  exception,  58  R  548-644. 
Rzdamations  of  dMsedent  or  others,  oompeteiacy,  50 

R.7)& 
Qood  will  towards  deceased,  evidence  of.  11  R.  770. 
That  deceased  was  quarrelsome,  52  D.  003. 
nireata,  admitting  evidence  of,  71  D.  880;  48  R  168, 
263;  11  R  776. 
by  deceaaed.  when  evidence  tai  favor  of  his  slayer,  1 

D.  873 
communicated  to  priaoner,  when  and  for  what  pur- 

poae  evidence,  61  D.  65. 
mere  nidced,  not  admissible  on  trial  for,  61  D.  5& 
not  admissible  in  mitigation,  61  D.  54. 
not  communicated  to  defendant,  61  D.  54,  56. 
proof  <rf,  when  there  Is  doubt  as  to  who  commenced 

the  encounter,  61  D.  56. 
la  take  Ufe  of  parson  other  than  defendant,  01 
D.64. 


h.  ArguBMOt;  Ooovlction;  New  Trial;  Mleeenaoeoaa 

Allowing  Jury  to  take  gun  and  buIletH,  SS  R  M. 

Conviction  for  mansluighter  ban  charge  for  murder. 
18  R  478-476;  68  O.  608. 
of  maiislauf^hter  acquits  tor  munler.  18  R.  878-47&L 

BxhibiUng  bones  of  deceased,  48  R  192. 

Experimeuts  bi  shooting.  48  R  li»2. 

Inspecting  horss  on  which  deceaeed  was  riding,  40  a 
108. 

Beading  statute  to  jury  In  afgnment.  88  R  580, 681. 

Re>triarfor  manslaughter,  under  indictment  for  mur- 
der, IS  R  478-476. 

OoBsent,  whether  necessary  to,  41  R.  840.  SM. 
Incest  and  rape,  distinction  between.  41  R  :i40.  8S0l 

charging  in  same  indictment,  41  R  240,  SM. 
Knowledire  of  relaticmship  is  unnecessary,  68  R.  765. 
Woman  testifying,  oorrohoration,  40  R  780. 

21.  Keeping  DisonUriy  Himte;  IU-/anu;  intt^ 

eatUM. 

ni-fame,  keeper,  showing  who  Is  by  general  rspiiw 
lion.  60  R.  20$>-211. 
reputation,  admissibility  of.  50  R.  200-211. 
Intoxicants,  selling,  belief  of  defendant  as  defense.  So 

R  617-0300. 
Disorderly  iiouse,  evidence,  64  D.  60. 
Indictment  for  Iceeping,  04  0.  50. 
Indictment  for  nuisance  in  keeping,  80  D.  44S.  , 

22.  Lmrceng. 

«.  What  Oonatltutea,  and  Subjecta  el 

Ajiimals,  what  subject  of,  15  R.  8S6l 
Articles  which  may  be  subjects  of,  57  D.  tTR 
AsporUtlon  is  essential  to,  57  D.  272. 
what  ttuffident.  57  D.  272. 
of  things  severed  flrom  realty,  when  la,  80  R  ISO, 

160. 
what  amounts  to,  46  R.  00. 
Attempt,  effect  of,  where  nothing  to  take,  41  R  481 
By  o-jihterM,  57  O.  28L 
appropriaUns  nsoney  ar  gooda  paid  by  nalstake,  17 

D.  280. 
bailees,  57  D.  280,  281;  78  D.  48R 

See  iUiLMiirr,  III. 
bailors  from  bailee,  67  D.  STR 
bailors,  see  BAiLMurr,  IL 
borrowers  or  hirers,  67  D.  18L 
carriers,  57  D.  288. 
consent  of  owner,  01  D.  48R 
oo-owoers  or  croppers,  67  D.  flSl 
drovera,  57  D.  28L 

obtaining  nsoney  by  threats  or  extcrtiou,  Wf  D.  IBBl 
owner  from  lien  hMder,  57  D.  27& 
peraonating  another,  67  D.  270. 
pwtdiaser  uf  gooda  not  paid  for,  67  D.  18R 
aervanta,57D  284. 
By  trick  and  falaa  pratenaea  by  trkk,  dlsUnetlott,  40 

R185. 
Qui  only  be  of  gooda  which  wars  at  aoana  time  in 

poasoision  of  owner,  W  D.  186. 
Gin  only  be  of  goods  possession  of  whidi  waa  unlaw* 

fully  acquired,  08  D.  126. 
Oertiflcate  of  stock,  larceny  of,  67  D.  270. 
Ooncealing  property  unintentionally  left  by  owner,  84 

R50L 
Oonversion  of  gooda,  when  la.  40  R.  664. 
Defined.  57  D.  271;  80  B.  150. 

Distinction  between  and  malicious  mischief ,  51  R.  811 
Driving  away  stnying  catUe  with  intent  to  convert,  7 

R  510. 
Embexzleraeni  distinguished  from,  00  D.  700;  08  D. 

120.  128. 
Bxposing  proper^  to  be  stolen  for  purpose  of  entsmp 

ping  the  thief,  81  D.-86& 
Felonious  intent  at  time  of  taking  mu:it  exist,  67  D 

87S.  275. 
Giving  faciliiiea  to  thief,  57  D.  271 
Ice,  removing  without  license  is  indictable,  82  R.  104. 
Ice,  whether  subject  of,  32  R  104. 
Inoitinu  by  one  not  personaliy  present,  100  D.  100. 
Rseplne  change,  40  R.  663,  564;  83  R.  468;  60  R  120; 
43  R.  187,  188;  67  D.  270. 
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r,  fliMter  of,  17  R.  140, 141;  tl  R.  187. 188; 
USL  la;  »  JL  788,  770;  84  B.  784,  7S6;  84  D. 
•46;  67  Dl  SB8L 
propaiV*  teldlnf  for  rewmrd,  7  R.  810. 
peotpmij  to  Mi^jMi  of,  88  R.  780. 
lUkar  obaJnlBg  noto  and  keeping  H,  when  It,  84  R. 

681. 
Mar  be  of  vnpm^  whlA  the  owner  Okgmlly  kept, 

86D.U8U 
IWenelhuMWwe  Ineteneee  «l,87  D.  180. 888^ 
lfevapepen,'btf«eny  of  iaboerfption  list,  57  D.  87& 
CMMainiof  goods  by  Toiuntary  act  of  owo«r,  43  R  18& 
ffoode  by  Calae  preteoeeB,  67  D.  S78. 
goode  by  trleka  and  artlfloea,  57  D.  879. 
property  by  falaa  preteaae  or  trick,  48  R.  184, 186; 
67  D.  178,  870. 
Of  ufupeity  obUlaed  with  owner's  eomant,  87  D.  878. 
It  bj  mlerake,  keeping,  when  to,  84  R  601, 


1, 67  D.  f76w 
of  domaetin  nature^  67  D.  877-S70L 
beak  notea^  67  IX  878w 
67  D.  877. 

of  atock,  67  D.  fTIL 
67  D.  S78w 
In  action,  67  D.  878. 
docB,  57  D.  sn,  40  R  8S,  84;  70  D.  860. 
fah,  67  D.  f77. 

goods  tram  the  penon  of  tbe  owner,  57  D.  878. 
goods  from  owner  by  falae  pratenaee,  67  D.  878. 
DtaminatiB^  gas,  67  D.  x78h 
taitaKicntIng  Uonors,  67  D.  878. 
pawnbroknr^s  dopltaate,  57  D.  87& 
lilgenns,  peal^wl,  pbeaaant*,  eie.,  57  D.  877. 
pitoted  lial  of  anbacribeia  of  newapaperB,  57  D.  fJR 
prutieity  nood  for  nmhllng  purpoeea,  67  D,  878^ 
pnblie  reoovda,  67  D.  878. 
leeaipta,  67  Dl  878. 

tbings  whleli  sro  pMtef  realty,  87  D.  878^  877. 
w»ter,  87  D.  877. 


anvorlitf  of,  not  sabject  of ,  80  R  160. 
nalBor^iii  ^     


into,  47  R  704.  765. 
tbdadsm  ^  |MJ  ^'^'^  ehange  for  bill,  88  R.  468. 
Sabieeta  of.  67  D.  878. 

IbktaigMiother'a  bona  and  killing  It  to  not,  61  R.  818. 
fahmioM  intent  most  ezlet  st  time  of,  60  O.  876. 
good%  Intending  to  return  them,  57  D.  271. 
into  one  alato  property  stolen  in  anoth^,  100  D.  100. 
to  aaneiiflal  pert  of  crime,  57  D.  27L 
BBost  be  from  possession  of  owner  or  bto  agent,  67  D. 
STL 

be  wHb  Intent  to  deprive  owner  of  bto  gooda 
ly.  67  a  875. 

of  owner,  when  laroeoy,  67  D.  878L 
with  Intent  to  deatroy,  57  D.  874^ 
with  bitent  to  feed  to  owuer'a  stock,  67  D.  874 
rieepees  In  tnklng  esaantiel  to,  86  D.  861. 
VahuxlMy  kMUiing,  what  to  nut,  46  R  183, 184. 

'      taking  most  be  lucri  cauta,  57  D.  874;  61  R. 
818-817. 

I  of  the  gooda  to  obtained  by  fraud,  78 

aHR 

k  Raoehring  Stolen  Ooodau 

liviog  other  property,  16  R.  480,  480. 
Oooda  of  different  ownera  in  same  parcel,  41  K.  476. 
Jodgment.  for  raoeiving  stolen  pruperty,  26  D.  2tf  1. 
diulen  property,  anetioneer  of,  liabto  In  trover  to  true 
r,  86  b.  606. 
uf  raoeivbig,  issentiato  of,  88  D.  861. 
guilty  knowledge  asonnrial  to  erime  of  reoelfing,  86 
D.  86L 

of,  g«U  no  title,  86  D.  806. 

of  nabto  In  trover  to  true  owner,  96  D. 


reeeivlng,  bow  proved,  86  D.  SSL 
rsodvli^  when  ipdictobto,  86  D.  86L 

e.  indictmenk 
flMeription  of  bank  MU  in  indictment^  68  D.  447. 
ef  OKMMV,  how  etsted.  61  D.  834. 
of  money  ehould  follow  sUtute.  51  D.  838. 
el  money  should  state  value  of  pieoee  stoton,  61  D. 


IX 


should  state  tbe  number  of  pieoee,  61  D. 
iaiv  80  VoiM  Am.  D.  A  Am. 


Peaciiptlon   of  money  should  spedty 

pieoee,  61  D.  832. 
of  money,  where  detalto  are  unknown,  61  D.  888. 
of  property,  71  D.  607. 
Must  show  property  taken  without  coneent,  88  D.  607. 
Owuerstaip  of  property,  in  whom  may  be  alleged,  88  D. 

650. 
Posseasion  solllelent  to  sustain,  66  D.  868. 
Value  of  m<Niey,  bow  may  be  stated,  51  D  888. 
When  one  perK>n  has  a  general  and  the  other 

property  in  the  chatteto  stolen,  04  D.  828. 
Wbcnre  eeveral  articles  have  been  stolen,  07  D.  60 

4.  Bvidenee. 

Oonversatlon  between  prisoner  and  pawnbroker,  adk 

uitosibility  of.  10  R  80. 
DeduraUons  of  accused  wlien  property  found  on  hfan, 

46  K.  74. 
■vidence  that  others  had  said  they  stole  the  proper^, 

89  R644. 
Ownership  of  property,  proof  of,  08  D.  650. 
Poseemion  of  stolen  property  as  cvldeiioe  of 
64  D.  177;  70  D.  447;   78  D.  169;  76  D.  606; 
607;  86  D.  536;  89  R  644. 
explaining,  7u  D.  450. 

Instructions  to  jury  regarding,  70  D.  447, 448. 
muft  be  ret'cnt,  70  D.  440. 
whether  will  wamint  c<mv1ction.  70  D.  448. 
Stateoienta  to  th  ef  :  I  lime,  admissibility  against  *•• 
oeasary,  10  R  2S. 

83.  lAbeL 

Ignorance  of  oontonta  no  defense,  80  R  618. 
of  fact,  when  no  defense,  80  R.  617-686^ 

84.  LotUri$9. 

BeeLorrmis. 

Instances  ef,  88  D.  186. 

What  included  in  statute  forbidding,  68  D.  78R 

86b  MalieiouM  Mischi^. 

Burning  straw  or  wheaL  32  D.  665. 

Cattto,  act  concerning,  indudes  honee.  82  D.  688. 

Character,  evidence  of,  in  action  for  malidMia  nil^ 

chief,  .*«  D.  133. 
Cutting  ot!  inane  and  tall  of  horses,  32  D.  688L 
Defense  a^painst  proeecuUon  for,  82  D.  670. 
DeOiiition  of,  32  D.  662. 
Destroying  property,  whether  an  offense  at  eommon 

law.  32  D  064. 
Domeeiie  l>east,  hog  is  a,  82  D.  660. 
Kvidence  for  the  defense,  32  O.  670. 
Indictment  for  and  ita  eesontials,  32  D.  686,  660,  670. 

for  cutting  down  fruit  treee,  ornamental  or  shade 
trees,  94  D.  256. 
Kilting  a  do?.  38  D.  065,  660. 
Malice  atfainst  owner  eeaential,  88  D.  606. 

egaiiisi  owner,  from  what  inferred,  82  D  067,  OOR 

towanitt  bailee.  32  D.  068. 

towards  property  not  suffident,  32  D.  666. 
Maiming  animals,  without  klUintf,  32  O.  068. 
Ohio,  law  of,  regarding,  32  D.  6o0. 
Keol  property  within  law  of,  82  D.  685. 
Statutes  in  America  concerning,  32  D.  060,  608. 
Statute  of  Henry  VIII  ooncernnig,  32  D.  663. 
Titie  of  property  not  involved  in  proeecution  for,  88 IX 

671. 
Wantonnees  and  cruelty  essential  to,  32  D.  068k 
Whether  a  common- law  offense,  32  D.  663^ 
Wooda,  injury  to,  82  D.  660. 
Wounding  animals,  without  killing,  88  D.  888. 

86.  Perjury. 

Oollateral  matter,  oath  in,  85  D.  403. 

Goiifession  of  truth  on  cross-examiiiatioo   to  ■•  d^ 

fense,  85  D.  493. 
Contradictory  swearing  nuiy  not  be,  85  D.  480. 
Deflnition  of,  as  modiAod  by  statutes,  85  D.  488. 
I>eflnltlon  of,  at  common  law,  85  D.  iSS. 
Kvidence,  corroborating  required,  85  D.  400L 
Kvidence  sufflcient  to  convict,  85  D.  490. 
I<\il8tly  of  matter  swoni  to,  85  D.  488. 
FalM  oath  must  be  both  Mrillf  ul  and  corrupt,  85  D.  488 
PiilM  oath  taken  by  raititake,  85  D.  483. 
Incuiupetenqr  of  witness  to  no  defense^  88  O.  404^ 
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TfHUctment  for,  OMentiali  of,  85  D.  40ft. 
lalsltjr  of  matter  sfrom  to,  how  miut  wppmr,  85  D. 

404. 
Intent  of  defendant  must  be  shown,  86  D.  405i. 
ntaterlalltj  of  matter  sworn  to  must  appear,  85  D. 

408. 
must  state  that  defendant  swore  falsely,  86  D.  iH. 
name  of  person  or  eourt  adminlsteriog  oath,  85  D. 

49& 
negativing  false  matter,  86  D.  408. 
oath,  averments  in  respect  to,  85  D.  406.       • 
oalh  must  be  shown  to  have  been  taken  befors  eoni- 

potent  aathoritT,  85  D.  496,  407. 
oath,  subetanoe  of  must  be  stated,  86  D.  407. 
In  testifying  to  truth  under  belief  that  it  was  false, 

85D.  48& 
Inconsiderate  testifyinff  no  excuse  for,  85  D.  48BL 
Joinder  of  parties,  86  D.  404. 
Materiality  of  evidence  Is  a  question  for  the  court,  86 

D.  402,  404. 
None  where  no  personal  appearance  d  aiBanft,  81  B. 

208. 
Oath  before  court-martial,  86  D.  48L 
before  arbitrators,  85  D.  401. 
before  ecclesiastioJ  court,  86  D.  4SfL 
before  whom  may  be  taken,  86  D.  400L 
form  of,  is  immaterial,  85  D.  480. 
form  of,  what  sufficient,  85  D.  480. 
in  Judicial  proceedinn,  85  D.  40L 
In  legislative  proceedings,  85  D.  40L 
In  what  proceedings  may  constitute,  85  D.  401. 
must  be  taken  in  m  course  of  Justice,  86  D.  400. 
taken  with  advice  of  oounsei,  85  D.  480. 
voluntaiy  or  extra-judicial,  86  D.  401. 
Rash  and  inconsiderate  tsitimony  aooording  to  enePs 

belief,  86  D.  480. 
Subornation  of,  85  D.  600. 
Under  laws  of  United  States,  state  eoorts  cannot  pun- 

Ish,  85  D.  402. 
Willful,  meaning  of,  85  D.  406. 
Witnesses  essential  to  support  eonvlctlon,  86  D.  4001 

S7.  Poiioning. 

Assault,  administering  poison,  10  R.  86S. 

Chemical  evldenoe  of,  not  essential,  85  D.  687,  680. 

CorptiM  deUeti,  In  case  of,  78  D.  257. 

Expert  evidence  to  show,  65  D.  588. 

Expert  evidence,  who  competent  to  give.  66  D.  68& 

Indictment  chaiving  administering  to  tnree  different 
persons,  41  R.  470. 

Poii-morUm  examination  Is  not  Indlspensible  evi- 
dence of  death  by,  65  D.  687. 

Proof  of,  what  sufficient,  65  D.  687. 

Seversl,  br  same  act,  41  R.  476. 

Souross  of  evidences  of,  65  O.  587* 

28.  Bap4, 

Aooessaries,  who  are,  80  D.  868. 

Age  of  capacity  to  commit,  80  D.  868. 

Assault  to  commit,  76  D.  524. 

Attempting  connection  with  woman  asleep,  IS  R.  SOI. 

Character  of  prosecutrix  for  chastity,  impeaching,  14 

R  Sll,  812. 
Connection  must  be  by  force  and  against  will,  IS  R.  SOL 
Omnsent  after  penetration  no  defense,  80  D.  807. 

after  the  crime  is  committed,  80  D.  367. 

obtained  by  fraud.  80  D.  86& 

obUined  by  illegal  marriage,  80  D.  866. 

under  belief  that  the  manls  her  husband,  80  D.  806. 
Corpua  delieti,  78  D.  259. 

Citrrolwrating  evidence,  what  admissible  as,  80  D.  870. 
CrtMS-examination  of  executrix,  04  D.  888. 
Defined,  80  D.  861. 

Emission  is  not  essential  to,  80  D.  SOL 
EmisHion  is  presumed  from  penetration,  80  D.  86& 
Evidence  ourrolxxating  prosecutrix,  necessity  of,  80 
D.  800. 

of  lewdeess  of  proeecutrix,  65  D.  600. 

of  prior  acts  of  unchastlty,  80  D.  868;  82  D.  447. 

of  prior  unchaste  conduct  of  prosecutrix,  80  D.  186. 
Fter,  consent  induced  by,  86  R  861,  8(i2;  18  R  201;  80 

D.865. 
Force  eeeentlal  to,  41  D.  84. 

Intent  to  use  Is  neoeessry,  80  D.  807. 
neosMttr  ef,  06  D.  600; «  P.  116;  80  a  air. 


, IS  R.  SOL 


Husband  cannot  eommU  on  his  wife,  80  D.  88SL 
Husband  may  be  aooeesaiy  to,  80  O.  86S. 
Imbecile  woman  cannot  consent,  80  D.  86Sw 
Impotent  man  cannot  oommit,  80  D.  868. 
Inolctment,  age  of  child  when  must  be  italed,  80  III 

874. 
age  of  parties  need  not  be  stated,  80  D.  898L 
contente  of,  80  D.  871 
sex  <rf  parties  need  not  be  stated,  SOD.  174. 
Infant's  acquiescence  In,  80  D.  866. 
Intoxicated  woman,  connection  with,  18  R.  SSI;  7  R 

686. 
Joinder  of  defendant*  In  Indictment  for,  SO  D.  174^ 
Must  be  without  consent,  41  R.  840. 
Partloulars  of  eoiplalnt  as  to,  oompetenoj  dE»  88  R 

800,870. 
Penetration  to  essential,  SO  D.  861. 
Penetraion,  what  sufficient,  80  D.  861 
Physician  Inducing  consent  by  fraud,  18  R.  SOOl 
Practical  test  in,  40  R.  102. 
Puberty  of  women  not  essentlsl  to^  SO  D.  88R 
Ravish  Implies  force,  28  R.  SOOL 
Rebutting  evldenoe,  what  admissible  as,  SO  D.  tTSi 
Resistance  not  essential,  if  than  be  waat  of  pPMiit, 

SOD.  864. 
Statement  made  after  aOmmt,  admtoslbllttjy,  84  R.  4S0i 
Statements  of  proeecutrix,  admlssibiUty  o^  80  D.  S7L 
Submission  may  not  include  consent,  70  D.  6t4. 
Ultimate  consent  af tar  reeistanoe,  88  R.  80ft. 
Unchastity  of  prosecutrix,  evldenoe  of,  tor  whal  pm^ 

pose  admissible,  SO  D.  868. 
Unchastity  of  prosecutrix  no  defense,  SO  D.  804^  SOS. 
Unoonsdottsness  of  female,  SO  D.  867. 
Upon  one's  wife,  60  D.  266. 
Unoorroboiated  evidence  of,  66  D.  600. 
Utmost  resists  noe  and  reluotanoe  n« 
Utmost  rssistanoe,  necessity  of^  86  R. 
Want  of  eonsent,  essential  to,  80  D.  864. 

SOi  JUoC;  HeMeyy. 

Riot,  sets  which  may  constitute,  04  D.  187. 
sssemblaffe,  when  need  not  be  unlawful,  04  D.  181 
blowing  horns  and  making  noises  to  inspirs  terror, 

04  D.  187. 
cannot  be  committed  1^  Ism  than  thrse  virm^m.  S 

D.  622;  10  D.  208. 
charivari  ma^v  be,  04  D.  187. 
erimiual  liability  of  each  partidpant  for  aela  of  the 

others,  04  D.  188. 
defined,  04  D.  186. 

disturbing  officers  of  eleetlon,  04  D.  187. 
disturbing  another  In  enjoyment  of  Uwful  tlAi,  04 

D.  187. 
enoouFsging,  UabDltj  tor,  04  D.  188. 
force  essential  to,  04  D.  ISO. 
Indictment  for,  04  D.  187. 
liability  for,  04  D.  187, 18& 

lawful  assemblage  may  be  converted  Into,  04  Dl  IJR 
number  of  persons  requisite  to,  04  D.  187. 
terror  and  alarm,  whether  esnential  to,  04  D.  ISR 
what  is  a,  86  D.  783. 
Robbery,  asportation  essential  to,  70  D.  178L 
by  consent  of  owner,  01  D.  48R 
by  snatching,  70  D.  184. 
eonvicUon  m  laroeoj  or  lever  olltate  IndhiJed  1^ 

70  D.  lOL 
eorpus  delicti,  in  case,  78  D.  IBR 
defined,  70  D.  17&  . 
evidence  of,  70  D.  188. 
fear  must  precede  taking,  70  D.  18R 
fear  of  injury  to  diaracter,  70  D.  18R 
fear  of  injury  to  property,  70  D.  186. 
fear  of  legal  process  <x'  proeecntlon,  70  D.  107. 
fear  requisite  to.  70  D.  18R 
fear  without  force,  70  D.  ITS. 
force,  nature  and  amount  oL  70  D.  18R 
force  without  fear.  70  D.  178. 
forcing  one  to  take  loM  than  their  vahss  tor  hli 

goods,  70  D.  180. 
Indictment  for,  70  D.  17S-1S0,  lOa 
Indictment  tar,  should  allege  the  ownenhip  ef  the 

proijert^',  70  D.  181. 
Indictment  for,  should  aOege  taUng  fkesa  the  j 

robbed,  70  D.  181. 
iDtMit  iOMntial  to^  70  D.  ISR 
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r,  tartant,  qwinHoo  of,  Is  lor  th*  jnrj,  70  D.  1891 
towB  alMMot  of.  70  D.  17a 

lien  moit  bahmf  to  amythttr,  70  D.  180. 
_  proper^  doM  not  porgv  ofl«iiM,  70  D.  UBl 
tddnv  bj  Wllcwmtfl,  70  D.  ISOl 

ft  te  agBliMt  vffl  of  party  fobbed,  70  Ik 


tridnr  miMt  be  pveeedad  or  eooompeoled  hy  foree  or 

Ttoteneo,  70  D.  ISi. 
UUam  property  whkk  taker  baUoTOi  to  be  bl%  70 

thfaif  takoa  moit  be  a  aabjaet  of  kroeny,  70  D.  178b 

laloe  of  property  taken,  70  D.  180. 

wife  aotiBir  mider  oontrol  of  hnabuid.  70  D.  lOOi 

80l    Seductiffm, 

87  D.  400. 
of  proeecutrlz  for  ohaatity  aMODtlal  to  ao* 
98  D.  714. 
af  praaMotrlx  for  ihaHtli,  Inqolrlao  oonoonlng,  68 

I]L7». 

^  pcoaectttrix  for  daatlty  most  be  limited  to  ttme 

before  her  aadnetloo,  87  D.  407. 
ti  pnoaeiBtrU  fur  rhattlty,  oreroomlng  preaumptloa 

ot,87D.  400^ 
9i  proeacoirix  for  obaatity,  wbat  la,  08  D.  714. 
CbaatitT  of  proaecaUiz  to  Involved,  87  O.  40<L 
ObrroborKtion  of  proeeeatrix'a  evldenoa,  84  0.  18l 
Defload,  87  D.  40Su 

Mdaiiea  of,  prndndng  cbQd  to  riioir  reaambfauioa^  87 
D.  410L 
9i  jwiiaatmiti,  eorrobontioD  of,  87  D.  410. 
flanwil  iMiatetloBof  proeeentrix  for  waniof  ahaaUty, 

87  D.  407. 
bdieanantfor,  eaaentiala  of ,  87  D.  411. 
haiamiia  of ,  87  D.  406. 
li  a  Hatutorr  offanaa,  87  D.  400. 
lot  punUhaMe  ai  oommon  law,  87  D.  400. 
Pragnanoj  noi  aaaantlil  to  ooataln  eonvktIoB  fw,  87 

D.  400L 
PnanmptkMi  ragardlof  oharaeter  of  prooacntrix,OB  D. 
714. 

Iiaate  flhamrter,  praaumpUon  of,  87  D.  408l 
of,  iafor  tbe  tanr,  87  D.  408L 
VBiii  of,  how  proved,  87  D.  407. 
wbaiia,87  D.  44Mk 
PRNBtea  of  narrtafa  eondltl<MiaflT  ft^en,  87  D.  40A. 
leqairad  bj  atatnte  making  aeduetlon  a  orfaDe,84  D. 
18i. 

87D.  408L 

and,  44  D.  104. 
aabomMoi  narrtafa  aa  a  defanae,  87  O.  408l 

of  preeeeatrix  as  to  «aa(  of  aaaani,  87  Dl 


rp  87  D.  4fl& 

tL  n^foaafi. 
AfaiMtUaitod  8lataa»  what  to,  04  Dl  870-68L 
1^  Wvyfa^  m»  whai  to,  04  D.  {80. 

ML  (MkarO/anaafc 

DMntHBiiirt  of  dead  bodies  to  bMllotobl^  10  B.  80l 
bblbitorof  *' aplritoaltoUe  phenomena*'  puotohable 

■a  vagrmnt,  aader  what  act,  SI  R.  001,  008. 
IBa^  radt^  at  irmcolar  election,  60  O.  471. 
Imkeant  expoeoret  pabUe  place,  what  to,  81  R.  188, 

130. 
Sodomy,  hwilrtment  for,  04  D.  864. 
OttlidftfciMb  indletabiUty  of ,  40  R.  060»  087. 

Tn.     PABDOa. 
SeePAftnoB. 
A«wptaaeeef,60P.  676. 
Af  tar  verdici  and  before  sentence,  60  D.  174 
AnuMsty,  defined,  60  D.  6SL 
Before  eoovkiioo,  60  D.  674. 
Can  only  be  of  pMt  offanae,  60  D.  878. 
Omiditional,  47  D.  660:  60  D.  576w 
•OBet  of  no»«ompliance  with,  10  D.  888^ 
gnaiad  on  condition  of  leaving  ataAa^ 
eooMS  oparatire,  47  D.  600. 
Condition,  fhflore  to  perform,  60  D.  677. 
OoadMoB  of  leavfaur  eonntfy,  60  D.  677. 
Goaamction  of,  60D.  678. 
600.191. 


DsHwy,  88  D.  671 

Diffarenoa  between,  and  amnssty,  iO  IX  61 
IMaablUttea  removed  bgr,  60  D.  6m 
Iflaotof,  60D.  078. 

en  dlaablUtlea,  60  Di  0181 

on  llnaa,  60  D.  07& 

on  liability  for  eoate,  80  D.  f7& 
fbr  fekMty,  effect  of,  upon  proMtnllMi  §■ 

onieo,  17  D.  798,  7M. 
Firaod  In  obtalnlnr,  60  D.  878. 

HaOaof  eonnis,  faMoiiT  lespectliv  validity,  88  Dl  am 

Xtooallaneoaa  onaMona  oonoamloff,  60  D.  iOOi 

Of  conumpt,  60  D.  078. 

Of  nntoance,  60  D.  678. 

Power  of,  nuiiMilty  for  and  In  whom  rested,  80  IK  89^ 

078. 
RamtosloB  of  flnss  and  psnaMei  by,  600.  874 
Revocation,  60  D.  681. 
Time  at  which  may  be  giaattd,  60  Dl  874 
Validity  of,  60  57674 
Vested  rights  whloh  oanaot  be  pn^vdioad  l^tiOm 

874 
Void  eondMon,  sffeet  of,  60  D.  674 
Wha*  m^  be  pardoned,  60  D.  674 

OROPPBIU9. 

See  ■nonoas,  VI,  8;  Lawdmes  asp  Tmar,  T. 

Oanstmction  and  effect  of  eontnota  oL  87  IX  817-CSSl 

61  D.  410, 41L 
Deflned,  87  D.  880. 
Whether  partaen»  87  B.  000-OlS;  80  B.  101, 107, 184 

OBOSS-BILL8. 
See  Boinrr,  IV,  8^  4 

OBOSS-GOMPLAIMT. 

Owilnmlslin,  sse  8it-opp,  I.  IIL 
•cope  and  porpcoe  of ,  88  D.  864. 

OBOSS-BXAMINATION. 
Bee  WinrassM,  VI,  4 

OBOSSINGS. 
Bee  MumaPA&OoBron  Anon,  III,  13;  Baiuaam,  11,4 

OBUBIiTT  TO  ANIMALa 
flee  GumvAL  Law,  VI,  14 

OULVBBTS. 
Bsa  MBannpAb  OoaroEAfioas,  m,  14 

OUBTBSY. 

TnuuMy  by  eorts^y,  birth  of  tosne  attre  sssential  1% 
lOD.  46L 
Bmitatinns  noi  eonnted  agatavi  hsir during;  UBk 


OnSTOBCS. 
BsaUaAAM. 

OY  FBBS. 
BaeCBABiTAauUsn;  Wilm,T,1 

DAMAQQS. 
L    Bmbt  oa  BsooTSBT  or. 

L  If  Ao  JTay  itaooear,  and  who  IfeOla  9 

•ttv. 
4  eanaral  an4  4M0tel;  Cotueqm  Mnl;  Mi^ 
0tUaneou§. 
ML    MiASUU  OP. 

L  i^or  TorCiofis  or  NegUffent  AaL 

4  For  Bnach  qf  ConlraeL 

4  PnaimaU  and  Rnnote;  ProJUa, 

4.  SmmoUury;  Bmd^nee  ^f  WuUtk, 

4  HguidaUa, 

4  Acenaimg  aSUr  Suit;  9ueM$tim  Acttom. 

flea  ArrAOBMBm,  VI;  Oommoh  CAiaians,  1,  lO,  II, 
14;  OoMTaAon,  IX;  Dbcut:  Eminbnt  Domaci,  VI; 
PaAUn,  iV;  ImvaANCS,    VII;  Imaiisn  Imoxi- 

CAITB,  I;    LAimiiOED  AND   TUAHT,  III     1;    LlBIL, 

VII;  MAxnuaa  akd  Oivoacs.  I;  MAaraa  ah* 
fluvAvr;  NioLnniicB,  II,  O;  Nsw  Triai.,  II.  s; 
PAunr  AXD  Gbild,  I,  4;  Baiiaoam,  111;  Bai.h^ 
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lY.  1,  •,  8;  Sii>uonoR:  Svr-orp,  III;  SniRiFn; 
Slajidbr,  IV;  Tblmeath  Gompaxibb,  VI:  Trw* 
PASS,  III,  S;  TnovBa,  iV;  Viwook  amv  YMK9mm, 

IV;  WAEBBOUaiMBir. 

Attorney's  fee,  see  ATTACHMim,  VL 
Breach  of  ooyeoant  of  seisin,  see  Cotim Aint,  III,  C 
Brseeh  of  warranty,  see  Govimaiiiib,  III,  ^  iL 
On  deposits,  see  JoDOMum. 

L    RiaoT  op  RiooTiKT  op. 

L  Who  May  Recover,  and  Who  LiabU  OenoraUff. 

Action  nnder  civil  damage  law,  48  D.  <t28. 
Arisinic  frum  performance  of  lawful  act,  38  D.  87a 
Compensation  is  central  idea  of,  50  D.  707. 
Oomf>eniiatory,  what  are,  27  R.  f>28. 
Contributoiy  negliirenue  bars  claim  for.  68  D.  IM. 
Death,  damanfes  for  caosiug,  not  reoovsrhble  at  eom- 

mon  law,  48  D.  GiS. 
Death,  rsooveiy  tor,  under  dLf\\  damage  laws,  48  D. 

680. 
Distinction  between  damafres  and  Injury.  69  R.  852. 
Eminent  domain,  ooni])entfatiou  fur  tikkUig  property 

under,  81  D.  87&-875;  49  O.  685. 
For  breach  of  executory  oontract  for  labor  and  mate- 
rials, 42  D.  48. 
Injuries  arisbig  from  public  works,  S6  D.  487. 
Injuring  others  by  acts  done  on  one*ft  own  land,  61 

D.  282. 
Interference  with  one's  land  lo  as  to  Injurs  others, 

61  D.  882. 
General  rules  of,  80  D.  724;  90  D.  760l 
Ounpowder,  dainages  arising  from  storage  d,  61  D. 

283. 
Infant's  UabOlty  for,  88  D.  179-184;  84  D.  147;  87  D. 

242;  66  D.  88. 
Infant,  right  of  action  for  Injury  to,  48  D.  677. 
Land-owner,  damages  af^ainst,  for  building  high  fence 

and  darkening  windows,  61  D.  284. 
for  cutting  line  trees,  61  D.  288. 
tar  excavating  his  own  land,  51  D. 
for  explosion  of  boiler,  51  D.  283. 
for  explorion  of  gunpowder,  61  D. 
for  injuries  for  acts  done  on  hlB  own  land,  61  D. 
liCHor's  liability  for  injuries  by  defects  in  premises,  60 

D.  779;  59  D.  738-787. 
Liability  of  employee  tar  refusal  to  accept  asrvices, 

84  D.  206. 
Liability  of  employer  when  semmi  Is  dischanred,  48 

D.  209,  212,  672. 
MaJIdonsly  digging  up  street,  liability  of  municipal 

oorporation  for,  32  D.  784. 
Necessity  of,  to  right  of  action,  87  D.  116. 
PSflsengeiB,  damages  reooverable  for  Injury  to,  49  D. 

688. 
Reooverable  by  parent  for  injury  to  child,  48  D.  628. 
Recoverable  under  dvU  damage  liquor  law-i,  48  D  6S2. 
Remote  wrong-doer,  liabili^  of,  tor  injury,  67  D.  461- 

464. 
Right  to  damages,  when  becomes  vested,  88  D.  744. 
Right  of  aottm,  damages  no4  always  essential  to,  87 

D.  116. 
Street,  damages  resulting  from  grading  or  reg^radlng, 

liabilltyTor,  82  D.  784;  86  D.  129;  48  D.  723;  49  D. 

421;  58  D.  320;  56  D.  91. 
Street,  neglect  to  repair,  right  of  manldpal  oorpora- 
tion to  recover  for,  60  D.  776w 
Wife,  right  of  action  for  injuries  to,  48  D.  619-«22;  68 

D.  860. 
WredK,  action  for  damages  done  bf .  K  D.  608. 

1  Oenerai  and  Special;  CoruequenHal;  Jf  ifoeBane- 

OttC. 

Gansed  hr  excavating  one's  own  land,  68  D.  868. 
by  setting  firs  on  one's  land,  58  D.  869. 
bv  use  of  one's  property,  63  D.  36A. 
CSvil  damage  laws,  right  of  action  for  eonsequentia] 

injuries  under,  48  D.  626-032. 
Oonsequentla  ,  cannot  be  recorded,  41  R.  53-88. 
on  breach  of  warranty  of  soundness,  40  D.  304. 
Injuriefl,  municipal  corporatiun  not  liable  for  when, 

53  D.  866. 
when  recoverable,  28  D.  482. 
nre,  oommunioation  of  to  adjacent  premises,  91  D. 
Mb 


For  converting  property,  where  its  value  has 
hanced  bv  defendant,  68  D.  816. 
selling  naphtha  as  illuminating  oil,  57  D.  461. 
selling  one  drug  as  another,  67  D.  471,  46S. 
shipping  dangerous  article,  67  D.  4^ 
Oenerai  and  special,  how  alleged,  66  D.  60SL 
General  rule  respecting,  57  D.  46L 
Infant,  selling  powder  to,  liability  for,  68  D.  888. 
Remote  consequences  of  carrier's  negltgenee,  Uafaillty 

for  loss  by,  67  D.  701. 
Special,  must  be  alleged,  28  D.  282;  48  D.  78:78  R.  S89. 
Venue  in  actions  for  wrong  done  in  one  state,  oansioy 
b^uiy  In  another,  49  D.  477. 

n.    MiAStnti  OP. 

L  For  Tortious  or  Negtigont  AeL 

Attorney,  meesore  of.  In  actions  against,  84  D.  96;  60 

D.  889. 
QuTler,  measure  of,  in  action  agalnet  for  Injury  to 

pftMenger,  49  D.  638. 
Cipher  dispatch,  failure  to  deliver,  46  R.  781-731 
Civil  damage  laws,  evidence  to  mitigate  damages,  25 
R.  868,  369. 
measure  of  damage,  26  R.  868, 869;  48  D.  628-631 
Coal  mined  on  another's  land  by  mi  stake,  64  R.  4*21- 

423;  86  R.  770. 
Collecting  bank,  measure  of.  In  action  against,  84  D 

817. 
Collisions  of  vessels,  measurs  of   damages  for,  45 

D.  68. 
Compensatory,  only,  allowed  tor  injury  from  snow  in 

highway,  7  R.  208. 
Counsel  fees,  allowance  of  for  negligence,  27  B.  Stt. 
In  malidous  prosecution,  27  R.  6-28, 529. 
allowance  In  trespass,  27  R.  629. 
Cutting  and  carrying  away  timber,  48  R.  68S;  M  R 

421, 422. 
Damages,  measurs  of.  In  Texas,  for  detataiing  prop- 
erty, 58  D.  128. 
Death,  damages,  measure  of.  In  action  forcansiqg.  48 

D.  637. 
False  imprisonment,  measure  of  damages  for,  64  D. 

270. 
For  breaking  of  liberty-pole,  84  D.  64& 
conversion  of  stock,  11  R,  86. 
criminal  conversation  with  plaintilTs  wife,  16  R.  698 
diverting  trade  or  custom,  64  D.  727. 
enticing  away  servant,  22  R.  487. 
mining  ooal  on  anotbei's  land,  88  R.  28l-»8;  «  R 

628,  529;  48  R.  668;  88  R.  68,  69. 
negligent  use  of  dangerous  instrument,  91  D.  77C 
selling  poison.  92  D.  776. 
willfiu  sets,  where  servant  retained,  94  R.  299. 
In  action  against  agent  for  not  preeenting  bill  for  ■» 
ceptance,  82  D.  669. 
by  holder  of  chattel  mortgage,  62  D.  678. 
by  lessee,  52  D.  67& 

by  parent  for  assault  on  child,  85  D.  68^ 
by  pawnee  or  pledgee,  62  D.  678. 
for  causing  death,  4aPD.  637. 
for  loss  of  service  of  wife,  48  D.  620. 
In  trespass,  where    property  improved,  W   R.   618, 

529. 
In  trover,  where  property  Improved,  26  R.  627 -SSO. 
Malidous  prosecution,  allowance  of  counsel  fees.  27  & 

528,  529. 
Mental  suffering  as  dement  of ,  36  R.  306-308. 
NegHgeoce,  accidental  injury,  respousiblity  for,  29  O. 
149. 
for  animals  running  away,  29  D.  149. 
for  unforeseen  Injury,  29  D.  160. 
Nominal,  for  Ukfng  property  of  another,  88  D.  144. 

when  allowable,  W  D.  344. 
Replevin,  measure  of,  in,  22  R.  285-287. 
Seduction,  meaMure  for,  44  D.  177;  63  D.  849. 
Slander,  expenses  of  suit,  27  R.  529 
Telegraph  comfianies.  damages  in  actions   agaliiet,  24 

R.  284; 9  U.  152. 
Tele«:raph  company,  for  negligence  or  mistake,  45  R 

496-4i)U. 
Trespass,  damages  in,  18  D.  726. 
for  making'  excavation,  7  D.  65. 
owil,  measure  of  damages  for  mining,  24  D.  TT-^R 
tieble  in,  when  not  allowable,  84  D.  176w 
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hoffv.  mdUul  Ion,  wImd  Um  mMrare  of,  U  D.  71. 
lor  proper^  altendin  form  And  TalM,  M  a  70-88. 
ratooCMD.  71. 
I  in,  UD.  586. 
of,  in,  22  B.  S88,  887;  n  R.  878-8801 

■elliQr  prico,  when  oMMiira  of,  84  D.  72. 
Umliii^wwi of  AtfMfW  lor  ooavortlnf,  84  a 

n. 

tnblo  In,  84  D.  178L 

Wioog^door,  wlnt  allowwl  afatn^  «*  D.  ^^-^  ^  ^^ 
—  of  apsdaJ  InterMt  neoTon,  88  a  f7»- 

haofw  I6r  iow  of ,  48  D. 

Wroi«fal  loJo  of  pledge,  meamm  of,  in  artioiM  for, 

41 D.  98.  ^  ^ 

t.  ^orArMMJbafCoiifinaot 

Bn«di  of  oovonant  of  title,  68  R.  006^814. 

of  oovomnt  to  coovey,  89  D.  68. 

of  wmmnty  in  deed,  19  R.  49;  40  D.  881 

of  wmmaly  of  goods,  88  D.  692. 

of  raTRDty  of  ■oundnesB,  40  D.  80S-80& 

of  wvrrmnty,  on  nle  of  seed,  20  R.  430. 

of  oootnci,  S2  R.  8;  58  &.  611;  71  D.646;  78  D.  564. 

of  eovonant  of  eelsiii,  1  D.  9;  IS  D.  60. 
fttni*****'  foes,  recovery  uo  breadi  of  covenaoi,  19  R.  49. 
■fiction,  moMiire  of  dunagee  for,  20  R.  340;  68  R.  606- 

Baooartvn,  m  pronnd  for  new  trial,  88  D.  106. 
Bucution,  lioalo  on,  measure  of,  on,  41  O.  62. 
fkilare  of  landlord  to  give  poseoMiua,  68  R.  606-614 
for  delay  in  ereetmg  haUding,  09  R.  726. 

breach  of  oontraei,  84  D.  2-27,  866. 

branch  of  erarnnty,  48  D.  297. 

nfyi^^^t  of  carrier  to  tranafer  merchaodiM  In  time, 

42  D.  50.  

noo-perforauuioe  of  eontraet,  81  D.  28& 
refunTto  deliver  art&eloa  sold,  42  D.  60. 
i^itfol  to  deliver  poeoeoeifHi,  42  D.  50. 
refnnl  to  malce  leaae,  42  D.  60;  31  D.  285. 
rafnaal  to  imseive  work  or  materials,  42  XX  fiOl 
refmrinff  to  employ  a  persoD,  84  D.  266. 

In  action  on  Iwnk  notes,  44  D.  800. 

Id  reojnponent,  40  D.  82A. 

liiierMt,  allowanoe  of,  as,  28  K.  814,  816;  78  D.  60L 

Marlwt  value,  vtaat  evidence  of  competent,  62  Jk  187. 

Mtflu-t  valoe,  erfaen  to  govern.  42  D.  60. 

MitiAiion  of,  ovidence  m,  wiaer  the  general  iaoue,  84 

Mitigation'in  action  for  price  of  goodly  80  D.  61L 
Beomipinent,  deflned,  40  D.  822. 
lUaoainnent  of,  40  D.  820-^826. 

9»aoa  of  eontraet,  meeMire  of  damagei  on,  43  D. 

€72. 
lion  of  eoBSCiitoiy  contract,  damagea  on,  48  D. 

672. 
Bales,  irh«ti  porehaeer  refuses  to  take  gooda,  9  D.  886. 
lor  illegal  sale  when  the  owner  bid*  in  the  propertjr, 

ft  D.  121. 
for  non-delivei7  of  gooda  when  the  price  ramaloa 
unpaid,  24  D.  14& 
Ose  and  occupation,  damages  for,  46  O.  290. 
Warranty  of  soundness,  damages  for,  40  D.  803,  806. 
iriMn  employee  ia  diecharged,  43  U.  200-213, 762. 
fTKere  employer  brealis  contract,  28  R.  809. 
HTbcre  party  ia  prevented  from  completing  contract^ 
63  D.  383. 
Uile  to  gooda  sold,  fkcts,  53  R.  788-790. 
veiidur  cannot  make  good  title,  17  it.  687-601. 
Wf oniff ul  diecharg*  «<  servant,  68  R.  829:  43  XX  809- 
812,762. 

8.  Rnadmate  mnd  RgmoU;  ProJUs, 

bpenses  Inennred,  34  D.  257. 

of  Qiigation  as,  12  R.  190.  20O. 
Cia<ieel  fees  a4,  12  R.  199,  200;  86  D.  768. 
For  t<ies  Ineorred  In  search  for  proiwrty,  82  D.  581 
FroOts  against  earner.  60  R,  488.  4d9.  49:J,  405,  496. 

aicainst  .me  nc/H^ently  reiMtirinK.  «0  R  488,  489. 

aribin^^  fran^  ciii lateral  or  subordinate  contracts.  42 
D  40. 

by  i«ent  for  breach  by  principal,  60  R.  490,  48L 

lor  broM^h  of  contract,  42  R.  461-466. 

for  breach  of  contract  of  sale,  60  R.  48^ 

foroonvefelon,  00  R.  492,  493,  404. 


Prollts  f6r  delay  In  potting  Invention  on 
R.496. 

for  deprivation  of  water  power,  60  R.  490. 

lor  delay  in  delivering  teleffram,  48  a  619,  MBi 

for  breach  of  contract,  62  R.  16L 

fldr  loas  of,  by  f rmod,  60  R.  488. 

for  negligence,  62  R.  161;  60  R.  488,  489. 

fbr  wrongful  attachments.  60  R.  488,  489. 

fnture,  as  an  element  of.  61  D.  761;  69  I).  728-717;  78 
D.  631:  78  D.  887;  84  D.  883;  90  D.  760;  98  D.  f78( 
97  D.  746.  ^      _ 

landlord  falling  to  erect  btrildtiig,  60  B.  494,  488^ 

Iocs  of,  34  D.  267;  42  D.  49. 

lOBs  of  when  recoverable  as,  48  D.  4a 

loss  of,  when  too  remote,  48  D.  898. 

of  damages  for  conjectural,  84  D.  257. 

on  breach  of  eontraet,  60  R.  488-406. 

on  breach  of  warranty  in  sale  of  seed,  13  R.  447. 

on  landlord's  not  giving  possession,  68  R.  611 

speculative,  60  It.  488-406;  78  D.  887;  96  D.  871 
Bee  EJimixxT,  IV. 

against  bailee,  see  BAiLvnrri,  IL 
Proximate  cauxe,  62  R.  157-166. 
Remote  liability  of  carriers,  67  D.  701. 
Remote,  what  are  not,  100  D.  '206. 
Telegraph  com{taniea,  mistakes,  allowanoe  of  piollt^ 

9  R.  152.  ^  .V  — 

Tte  remote  when,  41  B.  58-58;  84  D.  548;  92  D.  HI 

4.  Bxmiplary:  BvidmM  itf  WtmUk. 

Aggravation  of,  27  D.  684-689. 

Civil  damage  liquor  laws,  exemplaiy  damagei  In  a» 

tions  under,  48  D.  632;  26  R,  868.  3(«). 
Oompensation  is  central  idea  of  law  of,  27  D.  684. 
OOriioratlon  liable  for  exemplary,  27  I).  688. 
Exemplary,  against  carrier  of  passengers,  2  R.  841 

against  cor|wrations.  29  R.  48.         _     _. 

afiowanoe  of,  for  criminal  torts,  61  D- 100 

for  acts  punishable  by  penal  laws,  60  D.  770-776. 

for  breach  of  promise  of  mamage,  60  D.  768;  83  li 

880. 
for  criminal  torto,  50  D.  770-771 
for  Ininiy  to  child,  48  D.  621 
for  injury  to  wife,  48  D.  620.  ^  «  .,-, 

for  malicious  obMtructlon  «f  highway,  OD  u.  tub. 
for  malldonaly  suing  out  writ  of  oequestnuon,  69 

for  malicious  tfespass  by  ofllcer,  50  P.  761 

for  oppressive  dispossession  from  property,  60  u 

761 
tor  refusing  to  permit  inspection  of  reoorda,  M  Ik 

761 
for  trsspass  to  property,  66  D.  781 

for  %ranluun60B  or  neglect  of  railroad  corporation,  50 

D.  761 

lor  willful  seizure  of  exempt  property,  60  D.  708. 

for  wnmgf  ul  exaction  of  commiselona,  60  D.  761 

reneral  rule.  60  D.  761 

n  replevin,  22  R.  285.  

in  tresiiaas  for  assault.  12  R.  199, 800. 
ury  will  rarely  be  interfered  with  in  ssttanating,  74 
D.  790. 

object  of,  12  R.  199.    ,  ,^  ^  „^ 

pnitests  againflt  law  of,  50  D.  701 

when  allowed,  27  D.  085.         _  ^  ^ 

when  recoverable,  62  D.  379;  67  D.  661 
For  criminal  acts,  27  D.  687. 

su  UK  out  an  atUvclimeiit,  27  D.  689. 

wanton  act  of  a^'ent,  27  D.  681 
Form  of  action  d(»es  not  vary.  27  D.  6w. 
In  action  (or  seduction,  promise  of 

hancins,  22  D.  578. 
Intent  ol  wrong-doer,  27  D.  681 
Malice,  impiitod  to  wmnjf-doer,  whon,  27  D.  681 
NoK'ligeoce*  *^«"  justltios  exemplary,  27  D.  687. 
Pecuniary  circumstances  of  plaintiff,  67  1>.  661 

of  defonilant,  how  j»rt>ved.  67  D.  561 

of  defendant  sued,  when  proper  U.  be  considered,  81 

D  502. 
of  ilcfen.iants,  when  there  are  two  or  mors,  87  a 

••WW. 
Puniiivc,  27  D.  685.  ,  .  „   -. 

lor  negligence  of  servant,  s  K.  o^ 
for  servant's  assault,  28  R.  442. 
when  aUowable,  90  D.  344. 
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JMUcatiLoB. 


■ate^oD^erklciioe  of  pMonfaury  drcnmrtincM,  W  B. 

ftmart-moiMT,  4S  D.  SM. 
▼kuUettTt,  daflned,  88  D.  lU. 
^ndiefeiT*,  examples  of,  27  D.  8881 

^^^jlS^V}^^b  ^^^  oompetont,  88  B.  m-VO; 
«o  Jl.  w^  41  D.  747. 

8w  LtquidaML 
AptaoMHit  ixlnff,  60  D.  480. 
I^oldatod.  aae  BuiLmxe  CoimtAom. 
Ooorta  incUiMd  igatnM  all<»winfir,  1 D,  SSL 
Omenl  roles  ramUnsr,  1  D.  83S. 
ftn^gor  liquidated  damages,  how  detenniaed^SO  R. 


or  Uqaidated  damages,  lllustnttloiw  of ,  80  R.  28-861 
llqufdAted,or  presumption  in fayorof  penalty ,30 R.8a 
Liquidated,  what  are,  88  D.  188;  86  &  66;  90  R.  6& 
dSelltt  D^^L^™**  *  penalty,  and  when  liqul- 

Sum  specified,  whether  penalty  or  Uquldated  dam- 
•«es,  88  D.  lie.  ^  ^^ 

What  eontraeta  oonstrued  as  giving,  1  D.  SSL 

A.  AotnOng  A/ter  Suit;  Sucetuive  AetUmt, 

^^oculng  after  commencement  of  aoUon,  when  reoov- 

For  Injuries  to  person  accruing  after  suit,  92  D.  OSa 

Future  recoveiy,  when  bam  action  for,  69  a  861-880. 

fiiMu^  sooceesiTe  actions  for,  60  B.  861-309. 

IB  personal  actions  can  be  recovered  up  to  tim^  «tf 
oommenoement,  82  D.  827.  ^^ 

dtet.'w'D*^  b«woov»rsd  ap  to  tlmecf  ver- 

"■"^g*^^"  to  amount  neoessaiy  tooany  ooeta,  27 

*'*^R*i!u^188l'**  "*'^"««*'<»<>'  not  maintainable, 
fcoosMive  actions  for  future  damagei^  60  B.  861-880. 

DAMS. 

flee  WaTKftiOouRSM. 

DANQBBS  OF  THB  BIVBB. 
9m  OoMMov  GAaaiua,  1, 8»  k 

DBATH. 
8w  Amhot,  I,  S;  Cntiruics;  CoirraAOTe,  X;  Damaqis- 
Blktiohs,  V;  Exkcutiohs,  IV,  XIII,  12;  Ex»wj.' 

I2!f^^^"'2*"''^^"'  ''  3«  G»"».  VI;  HoMB- 
!!!iS?Vi  i  ^■o«'»o«»c«;  Nhootiabm  Instru- 
uwm,  XI,  8;  Partbsrship,  VUI,  4;  Statoti  or 
LmiTATiOKs;  SourryaBip,  iv,  4:  SuevivZ.  or 
ikfltioasi  WiTinMSB,  IX.  o«»viTAfc  or 

^*^  d"  8ia^*^*^***  ^  debtor's  death,  88  a  486; 
Date  of.  must  be  subject  to  distinct  proof,  01  D.  627. 
WssoluUon  of  partnerahip  by,  39  D.  9^66  D.  617. 
Bvidence  admissible  to  show  probability  of,  before 
seven  years' absence,  01  D.  527. 

ef,  declarations  of  members  of  family,  01  D.  62& 

^  *^}^  letters  of  administration.  91  D.  620. 

of  olBdal  registry,  91  D.  628. 

of,  reputation,  91  D.  628. 

"^«a;**49a loa "^  ''''^' ^ ^"^ "* °^"' ** 

"**M9;*02'D?7S7f^^**"  *•  •▼idenoe  ol,  10  B.  148, 

Mere  absence  of  seven  years  does  not  warrant  nre- 
•umption  of,  02  D.  708.  *^ 

Not  presumed  from  bad  health,  02  D.  701 
Not  presumed  from  old  age,  92  D.  704. 
Fartles  to  suit  for  causing,  48  D.  836. 
Par^,death  of , before  JudKmeiit  or  executions,fi7  D.  SSL 
rrssumption  as  to,  from  absence,  46  R.  781-772. 

dZi^T6'£*°***'  '''«'  *^  *«  »•  7«7-7«0. 

*]5!  6^1 922* 26?!"  "*"  *^°*'  a  D.  866;  01 

duration  of  human  life,  02  D.  701 

continuance  of  life,  91  D.  426w 

from  absence,  58  D.  402;  68  D.  742. 

from  absence  Hcven  years,  01  D.  626;  02  D.  267. 

la  against  death,  92  D.  704. 

"not  been  heard  of,-  meanhig  of ,  40  B.  760-77L 


Presumption  of,  absentee^  «*  leridenee. 
oile.-  48  B.  771.  772.         """™^ 
persons  who  would  naturally  hear,  46  B.  780. 
''o^d' 708^  ■««»  y««  have  eUpaed,  01  a  6B7; 

where  parlgr  resided  abraKl,  02  D.  627. 
™of  of,  by  presumptive  evidence.  08  D.  904. 
Rebutting  presumption  of,  01  D.  627. 
Bevocation  of  agency  by,  80  D.  86-01;  47  D.  846. 
Rumor  of,  is  not  admissible  as  evideneeL  01  Di  iC7. 
Btatote  giving  action  for  death  causadby  uevlijcance. 
48  D.  884.  885,  841.  ^    '»«HI-"». 

Tbne  of,  no  presumpilon  r^gardfog,  02  D.  T06w 

ondM- presumption  as  to,  from  abeeiice»46  B.  781- 

DEBT. 


Amendment  changing  action  froa 
and  debt  to  ease,  84  D.  168, 160. 


•sstiwiysft  to  debtfc 


DBBTOB  AND  OREDITOB. 
flee  ORBNToaa'  Bills;  Fraudulbmt  Oovvstajtcb;  MaIt 

SHAUHA  or  AasflTB:  Partkurship,  VIL 
Aaeiffument  c(  debt,  88  D.  107;  41  D.  448;  4S  D.  161: 

61  D.  88S;  64  D.  408;  66  D.  449;  67  D.  44L 
Consideration,  antecedent  debt  as,  85  D.  688b 
Debt  shown  is  presumed  to  remain,  60  R.  298,  880L 
Partial  assignment  of  debt,  82  D.  107;  64  D.  408;  67  a 

vvA« 

Pannerahip  and  separate  creditoiv,  right*  aad  nioci* 

tiea  of,  47  D.  810,  806;  40  D.  188. 
Preferences  to  creditors,  31  D.  667. 
Receiver  represent*  crediton,  60  D.  686. 
Wife's  antenuptial  debts,  liability  for,  80  D.  180^ 


DBOBIT. 

SeeFEADik 
Aetion  f6r,  t  D.  77, 8L 
for,  in  selling  realty,  8  D.  77. 
on  the  case  for  false  representation,  when  maintafai> 
able,  90  D.  821  ^  —«-««» 

Agent's  liability  in,  for  acting  without  prindpal,  60  D. 

lUse  representations,  action  for,  86  D.  84S.  888:  87  D. 

406;  89  D.  788.  734;  67  D.  680. 
For  recommondatlon  for  credit,  liability,  26  D.  447. 
Measure  of  damages,  46  D.  218. 

DBOLABATION8. 
Bee  Bnonroi,  lY;  Puudins  avd  PKAonc^  Tl,  ^  «. 

DEGRBB& 
Bee  JuDOMun. 

DBDIOITION. 
L    What  CoirBTiTUTw;  HowMana 

IL      ACCBPTAKCR. 
IIL      EVIDRKOS:  PRBSDMmOB. 

ly.    BmcTOF;  RsvooAnoB. 

See  HiOHWATs,  L 

L    What  OosfariTOTRs;  How  Maoi. 

Action  to  vindicate  public  rights  to,  07  D.  •«  m 
707.  ^ 

Administrator  may  make  a,  27  D.  68L 
By  plau  and  mapti.  86  D.  760. 
By  town  plaU,  60  D.  422. 
By  user  in  unsettled  districts,  00  D.  421 
Conunon  law,  27  D.  660. 
CuL  de  toe  may  be  subject  of,  27  D.  601 
Dedication  of  land  U)  public  uae,  81  D.  188;  68  D:  81ft 
Definition  and  history,  27  D.  559. 
EsHentials  i>f,  55  D.  113;  91  R.  641 
Estop}>el  to  deny,  27  D.  661 
Fee  in  the  land  need  not  pass.  27  D.  687. 
Grantee  in  being,  not  requisite,  27  D.  688;  28  D.  641 
How  made,  27  D.  560,  563. 
Is  a  question  of  intention  merely,  62  D.  470. 
May  be  by  iiarol,  52  D.  479. 
May  be  limited  to  specific  uses,  64  D.  761 
Must  be  owner  of  title.  90  D.  221 
Of  lands  by  parol,  92  D.  460. 

land  to  puMic  use,  23  D.  230;  27  D.  81 

streets  by  map,  97  D.  701 
put*  and  maps,  dedication  of  land*  by,  88  D.  788L 


Dedication. 
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PtattiBff  lots  M  »  paUle  S(|inra,  W  D. 

Piwibtag  oonditioiM  d,  97  D.  700. 

Public  aiiaarM,  etc,  17  D.  6«1. 

PorpoMs  for  whieh  maj  be  made,  17  u.  ML 

Statntoiy.  27  D.  660.  ,      _^     ^ 

To  paMio  ttM,  Imposltian  of  additlooAl  Mrritod* 

«  cause  of  acuoa,  88  D.  67. 
Trastees  mi^  make,  17  D.  601. 
WboiiavmAko.97D.SSl;  17D.  660. 
WortU,  no  pttrticalar  form  required,  tt  D.  9itL 
Writing,  none  required,  97  D.  22L 

U.      AOOBTTAVOI. 

AooepUnce,  formel,  when  required,  17  D.  6e& 

forma],  not  neoeesary,  68  R.  U7. 

flora  what  inferred.  90  D.  S24. 

is  not  •aaentlAl  to,  97  D.  706. 

Inteot  of  owner  ajid  aooeptanoe  of  pahlle  moft 
cor,  90  D.  124. 

when  may  be  made,  27  D.  6O0L 

when  preaumed,  68  B.  146-149. 

IIL    EnDiifcie;  pKncMPnov. 
Aeoeptanoe  of,  how  proTod,  27  D.  60S,  608. 
Aeoordinr  to  map  or  plat,  27  D.  507. 
Bt  oeer,  what  oonstitutes,  68  R.  140-149. 
idghway,  dedioAUon  of,  presumed,  when,  tl  D.  160, 

188;  44  D.  42. 
Intent  to  dedicate,  how  prored,  17  D.  602. 
Partial,  27  D.  667. 
Pnmunptlon  of  grant  of  lands  used  as  highway,  67  IX 

S99. 

Pabljo  square,  eonTeyaooe  of  not  required,  20  D.  102. 
Streeurdedleatingby  maps  and  plats,  27  D.  608. 
Uav  aseridmoe  of,  27  D.  664. 


IV.    EFTicr  op;  RsyooAnoi. 

Advene  poaseaslon  to  dedicated  lands,  27  D.  iOll 
CbMuong  the  use,  27  D  509. 
Dower  in  dedicated  lands.  69  D.  476. 
btoppel  against  rerocation  of,  97  D.  70C 
Pto  d.ies  not  pass  by,  83  D.  67. 

Interest  acquired  by,  00  D.  423. 

remaining  in  owner  after,  00  D.  428. 
InTenUonTdedication  of.  to  public,  47  D.  443. 
Leralatnre  cannot  change,  28  D.  044. 
Offer  of , may  be  withdrawn  before  aooeptanoe,  90  D.  224. 
Rerocation  of,  27  D.  600. 

Btetute  of  limitations,  application  to  lands  dedicated 
to  imblle  use,  82  D.  718.  721. 
\  and  highways,  esUblishment  of;  by,  88  D.  714. 

DEBDS. 

L    What  ari;  Difaasascib. 
U.    KzMvnox,  Form,  SurnatiicT,  aha  validitt. 
1.  Form  qf.  How  Bx$auUd:  BUrnkt  in, 
S.  Consideration, 
a.  Delivery, 

4.  Sterowi, 

».  AeeepUMM, 
UL    Yauditt,  iMrBAOHMm,  CAMOBiLAnoa  om  B»- 

■ClttflOK. 

1.  Oeneraay. 

5.  Mietaket  or  OmittionM, 

a.  AUeratumain,  . 

4.  ImpeachTnetU^  JZsseiftien,  OmeeOcKion, 

Destroyifig. 

IT.     gUPFIOIlHCT  TO  SATISPT  OOMTAAOT  TO  «▼■. 

T.    OowTAOonos  Of. 

1.  Generally. 

5.  Detcripttan. 

a.  Sufficiency  and  Effect  GenemUy. 

6.  Mistalce  or  Uncertain^, 
tk  Appwrtenaiicei, 
A.  Habendum, 

6.  .Aecitols. 

0.  CondUuna,  Rewrvationt,  Bseeptiont. 
r.  What  E  t  tU  Pastaes;  Words  RequitiU. 
&  Covenants  to  Stand  Seised. 
9.  QuUelaisn  Deeds. 
TL    RnoosDiNo.  _    ,•     ^ 

L  Deed,  when  EntUled  to, 

2.  necessity;  from  what  Tims  Opsrativs, 
8.  Validity  and  Bisect;  as  Naties, 

4.  Notice  9f  ^'f^^^'^^^^*^ 
TIL    Leaf  Duds. 


See  AcKMOwLiDOMnRB;  Estoppel,  11;  Etidiiioi.  n,  4; 
Oirrs,  I;  l»rAiiCT,  II,  8;  Iksanitt,  111;  Maekicd 
WoMn;  MoBTOAass,  I;  Partitios;  EteiSTRATioir; 
Taxation,  IV,  8;  Trost  Dbbds;  Trosts  a«d  Trus- 
TRM,  V,  6;  VunwR  akdVbicdsi;  WatbrtOoursrs, 
VI,  1,  a;  Wills,!,  1;  Witsbsbbs,  XL 

PmqI  eridenoe,  see  Btidbkor,  III,  2. 

Bherlfli,  see  Exbgutioks,  XV. 

L     WnAT  ARB;  DBFBABAROBi. 

Defeasances,  delivery  of, when  must  be  made^  17  D.  SDL 
partlee  to,  17  D.  303.  ^  .^  .^ 

lequlsltes  ef  at  law  and  bi  eoul^.  17  D.  808.  Jpfc 
separate  from  a  deed  makee  ita mortgage,  17  D.  801k 
to  make  a  deed  a  mortgage,  17  D.  SOO-WO. 
when  a  seal  is  requisite  to,  17  D.  808.  ^  ^^ 

Amnd  among  gnntof's  effects  after  his  death,  08  Ik 
246. 

Instnmient»  when  a  deed  and  when  a  will,  88  B.  021, 

028. 

Lease  to  one,  '*  his  heirs  and  amigns,**  60  R.  884-880. 

Mortnge.  parol  svldence  to  show  that  it  is  a  mort- 

55,  ID.  426;  16  D.  47;  17  D.  800,  802;  20  D.  100; 

when  Jeemed  to  be.  1  D.  426;  14  D.  618;  16  D.  47; 

17  D.  800;  20  D.  100. 
with  agreement  to  reconvey,  criteria  to  determine 

whether  It  is  a,  17  D.  801. 
with  agreement  to  reeonvey,  Intent  of  parties  con- 
trols  effect  of,  17  D.  800.  ,.  ^  .^ 

with  agreement  to  reoonvey,  not  always  a,  17  D.  800, 

804. 
with  agreement  to  reoonTcy,  when  intended  as  s^ 
corityisa,17  D.  801. 
To  Uke  effect  at  grantor's  death,  08  D.  248. 
What  instrument  Is  not,  20  R.  809. 
WUl,  deed  construed  to  be,  wben,  81  D.  686. 

n.    ExRounoH,  Form,  Suppigibnct  akd  Valtoitt. 

L  Form  of;  How  ExeeuUd;  Blanks  in. 

Acknowledgment  of,  by  married  women,  47  D.  179- 

184;  601).  444;  62  D.  493;  65  D.  418,  774. 
Acknowledgment  of,  parol  evidence  affecting,  81  D. 

641. 
Agent,  execuUon  of,  \ij,  to  bind  prlndpal,  84  D.  178; 

62  D.  776-777. 
form  of  deed  by,  84  D.  178.  _  ,  ,.  .v  ... 

authority  to  execute  must  be  under  seal,  66  D.  841 
Blank,  authority  of  agent  to  fill,  what  sufliuient,  10 

R.  268. 
as  to  grantee,  filling  after  acknowledgment^  10  B. 

267. 
executing  fa^  with  authority  to  flU,  estoppel  from, 

38  R.  319 
In,  filled  by  agent  in  fraud,  10  R.  268. 
in,  parol  authority  to  fill  insufllGieut^  86  D.  4Sk 
hi,  effect  of,  18  D.  669. 
By  corporation,  18  D.  740.  .     «.  ^ 

t^  corporation,  how  and  by  whom  to  be  made,  88  u. 

740, 746. 
Defined,  55  D.  412.  ^     ^         .  .« ,v 

Fee-simple  absolute  deed,  what  is  and  what  not,  68  D. 

5«4, 586.  _..„«. 

Grantee  is  bound  by,  though  he  does  not  sign,  63  D. 

254. 
aiuntor,  whether  must  be  named  in  body  of,  26  D. 

220. 
Husband,  signing  by,  is  suflicient  though  he  is  not 

named,  25  D.  227. 
Judgment  or  decree  operates  as  when,  80  D.  87-40. 
Left  blank  and  improperiy  filled,  effect  of,  2  R.  840. 
MortKaRC.  deed  construed  as,  whon,  58  D.  588. 
Of  administrator,  guanlian,  etc,  form  of,  50  D.  55-68. 
One  acknowledging  ado[)te  sii^nature,  10  R.  268. 
Presumption  of,  from  adverse  poeaession,  53  D.  720. 
Ratification  of,  65  D.  474.  ,.      ..       ^  ^ 

Signed  in  principal's  presence  by  his  direction,  81  D. 

776. 
Signlnjr  of  grantor's  name  by  third  person,  08  D.  610; 

52  D.  742. 
Technical  words  not  essential  to,  44  D.  73. 

S.  Consideration. 

Agreement  to  support  grantor,  72  D.  802. 
Amount  of  consmeration  need  not  be  named,  17  la 
702. 
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■vldcnoe  by  pwol  to  thow  Imt  eooiidenUon,  10  D. 

110. 
BxDlaininff,  71  D.  678. 
Ikilora  of,  cannot  be  urged  at  lew,  9S  D.  607, 606. 

does  not  avoid  oonveyanoe  of  land,  03  D.  M7. 

how  pleaded,  71  D.  £50. 
Parol  eyideuoe  oonceroing,  68  D.  401,  610, 640;  88  D. 

471. 
Fajment  of,  cannot  be  dieproTed  to  destroy  effect  of 
deed,  00  D.  270. 

for  what  porpose  may  be  disproved,  00  D.  270l 
Precedent  debt  Is,  70  D.  421. 
Boettal  in  deed,  not  evidence  of,  SO  D.  226. 

of  payment  of  purchaee-money,  86  D.  177* 
BufBdenqr  of,  71 D.  678. 

8.  Delivery. 

AdcDOwIedgment  and  restiniation  are  evidence  of,  00 

D.  418. 
AetoaJ.  neceeeity  of ,  68  R.  280,  202,  204. 
After  grantor's  death,  68  H.  2S0,  201-208;  87  D.  166; 

89  D.  84;  16  0.  30-45. 
Oenditlonal  to  grantee,  effect  of,  25  R.  706.  707. 
Grantor  retaining  posHestfion,  effect  of,  40  tSL  217. 
How  may  be  made,  58  K.  -2sU,  2S)1. 
Inoperative  for  want  of  delivering,  when  enforced  as 

contracts  to  convey,  10  D.  45. 
Is  question  of  intent.  40  R.  217. 
Intent  controls,  58  R.  200;  89  D.  447. 
Lodgment  in  place  to  wliich  grantee  has  access  Is  not, 

68  D.  245. 
May  be  actual  or  constructive,  55  D.  418. 
Must  be  such  as  to  put  instrument  out  of  grantor's 

control,  68  D.  2t4,  245. 
Neoessaxy  to,  58  R.  28)^290;  84  D.  620. 
On  grantor's  death  may  relate  back  to  its  date,  68  D. 

244. 
Ptet  performance,  preparing  or  tendering  deed  Is  not, 

68  D.  540. 
Presumed  dalR  of,  86  D.  68. 

to  be  at  itH  due,  21  D.  404. 
Presumption  that  it   was   delivered  on  the  day  it 

bears  date  raiher  than  at  date  oi  acknowledgment, 

86D.  63. 
Relation  of,  to  its  date.  68  D.  244. 
Retaining  by  grantor,  to  be  delivered  aA  his  death,  16 

D.  41,48. 
Retaining  possession  In  voluntary  settlements,  68  R. 

2S0-296. 
Tkkes  effect  from,  67  D.  270;  86  D.  68. 
To  husband  for  wife,  40  R.  217,  502. 
To  a  pemon  to  be  delivered  after  grantor's  death,  80 

D.  84. 
stranger  for  a  grantee,  40  D.  180. 
third  person  for  grantee,  40  R.  217,  218;  87  D.  155. 
thini  person  to  hold  till  grantor's  death,  63  O.  248. 
''old  for  want  of  delivery,  55  D.  412. 
Ifhat  not  suffluient,  58  K.  2i»l>-296. 
What  Is  a  sutfldent,  14  D.  371;  21  D.'86L 
IVhen  complete,  67  D.  270. 
When  tiUe  passes  by,  16  D.  436. 
When  presumed  or  inferred,  56  D.  442. 
When  unueccHSary,  SO  D.  77,  89. 
Without  knowle<lfre  of  grantee,  45  D.  867. 
Without  surrendering  porteession  thereof,  16  D.  IlL 

4.  Eneroitm. 
DeliveiT  as  an  escrow,  what  is,  16  D.  40l 
as,  when  takes  effect,  45  D.  r>48. 
In  escrow,  what  is,  23  D.  408. 
of  deed  to  grantee,  55  D.  342. 
of,  without  authority,  65  D.  824. 
to  grantee  cannot  be  conditional  nor  in  escrow,  56  D. 
842. 
Deed  cannot  be  delivered  to  grantee  as,  86  D.  545. 
Oiven  to  third  person  with  instruction  to  deliver  to 

grantee  at  some  future  time,  16  D.  40. 
What  deemed  a  delivery  in,  42  D.  426. 
What  Is,  16  D.  40;  28  D.  40a 
When  takes  effect.  45  D.  548. 

6.  Acceptanet* 

Aooeptance  by  grantee  ne-  csoary,  40  R.  217 
Acceptance  is  presumed,  bi  D.  564. 
Disssat  of  grantee  to,  may  be  shown,  68  D.  f64. 
Of,  when  presumed,  1  D.  61. 


UL    TAumrr,  lariAflHiiiirr,  GAiciLLATna  «•  B» 

BC188I0R. 

1.  OtnerMy. 

By  eo-tenanti,  may  be  by  metes  and  bounds,  0  D.  M. 
By  married  woman,  admissions  cannot  make  valid,  12 
D.  00. 
married  woman,  equity  cannot  validate  If  noi  prop- 

erlv  acknowledKed,  10  D.  232. 
marned  woman,  u  void  unless  property  aeknowi- 

edged,  12  D.  00;  10  D.  281. 
mortgagee,  effect  of,  14  D.  474. 
Fraud  to  avoid  deed  at  law.  66  D.  412;  4  R.  24L 
From  husband  to  wife,  when  valid,  11  D.  400. 
Lunatics',  whether  void  ox  voidable,  86  D.  l¥t,  n  IL 

20,80. 
UmltsAion  OB  power  of  ocnporation  to  make,  28  D. 

741. 
Married  woman's,  validity  and  eflect  of,  81  D.  S86, 481. 

446;  85  D.  .'-81;  36  D.  00;  48  D.  426,  427. 
Of  freeholder  to  commence  in  future,  65  D.  41t. 
part  of  property  subject  to  mortgage,  effect  of,  41 

D.  625. 
property  of  which  grantor  is  disseised,  66  D.  418. 
trust  property,  2t5  i>.  90. 
Partner  s  power  to  bind  firm  by,  34  D.  625;  40  D.  661 
Purchaser  under  void  deed  gets  no  title,  84  D.  690. 
Sunday,  deed  executed  on,  100  D.  127. 
To  inhabitants  of  certain  places  is  void,  48  D.  426. 
To  uncei-tain  grantee,  48  D.  425. 
When  may  be  treated  as  void  in  part  and  valid  in 
part,  88  D.  802. 

2.  MittakM  or  OmiMiUmM. 

Eqnity  will  not  perfect  volnntaiy  conveyance,  84  D. 

564. 
Name,  conveyance  to  jmrij  by  wrong,  00  D.  SSL 
miHtake  in  or  omission  of  middle,  00  D.  850. 
mistake  in  middle  or  christian  name  of  one  of  the 

parties,  99  D.  850. 
omission  ot  initial  in  grantor's,  21  R.  18L 
party  executing  deed  by,  cannot  dei^'  that  it  Is  hb 

true  name,  99  D.  850. 
parol  evidence  to  show  that  deed  was  intended  f«*r 

another  party  than  the  one  named  as  graiiioe,  W 

D.  351. 
parol  evidence  to  show  that  wrong  namo  was  In- 

serted  in  deed,  90  D.  35L 
to  corporation  by  a  wrong  name,  00  D.  861. 
to  party  by  a  wrong  name  is  valid,  00  D.  86L 

8.  AUerationM in. 

Creates  prssumption  sgainst,  86  D.  177. 
lime  when  presumed  to  have  been  made,  85  D.  177; 
87  R.  263,  264. 

4.  Impeaehmentt  Re9ei$tion,  CtuiceOaHon,  i>e- 

ttroying. 

Assignment  of  grantor's  right  to  avoid,  66  D.  446-45L 
Cancel  latiun  by  surrender,  08  D.  648. 
of,  in  equity,  55  D.  141. 
of  name  through  mistake,  16  R.  176. 
Cannot  revest  title,  12  D.  688. 
Conveyance  made  to  secure  debt,  reconveyance  Decee- 

sary  to  revest  lei^  title,  93  D.  112. 
Declaratiuns  of  |>artic8.  as  evidence  of  fraud,  85  D.  02; 

42  D.  41;  42  D.  631,  633;  45  D.  .S81. 
Destroying  or  canceling,  effect  of,  65  D.  303. 
Destruftion  or  alteration  cannot  revest  title,  86  D. 

120. 
InfanU'.  disaffirming  by  making  an<ither,  61  D.  188. 

(lisafflrmanoe  of,  what  is,  31  D.  296. 
Riclit  of  grantor  to  recall,  63  U.  245. 
Valid  when  made  cannot  be  invalidated  by  saboeqaent 

act  of  grantor,  65  D.  474. 

IV.    SurriciBNCT  to  Satibft  GoNTaacr  to  Orv«. 

Agreement  to  convey  all  one's  interest  with  covenants 

of  warranty,  45  D.  244. 
Contract  to  give  good  deed,  how  SBtisfled,  26  D.  68Bl 
Covenant  to  make,  how  eatisflcd,  40  D.  224. 
Cunvcyance,  ain'eem>'nt  f«>r,  not  Ratinfled  by  tendorlnf 

aee<i  giHMl  in  form  only,  70  D.  458u 
Demand  for,  by  vexidee  when  required,  16  D.  417;  84 

D.  120. 
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D. 


of  prior  oontnel,  offaoi  of,  1ft 


Trader  of  daod,  vho  nrait  mako,  81  D.  277. 
Itao  •llowad  ▼ondor  In  prepare,  16  D.  427. 
To  give  a  «*good  deed,"  huw  aaUefied,  89  D.  66w 
Vendor  maM  nMke  and  iendor,  18  D.  496;  16  D.  4S7. 
WbaK  trt*T^^  ooTonant,  to  make  good  and  mfllcient 
deed,  11  D.  34. 

for  wrantj  doed,  11  D.  86w 

for  dead  with  the  nsoal  oovenanla,  11  D.  n. 
WheUMr  voodor  or  vendoe  muot jirepare,  96  D.  6S6b 
Vhu  OMMt  Bako  and  tender.  18  D.  496;  16  D.  4S/. 

T.    OossTEDonoK. 

1.  OtneraUy. 

^r  ib«W,  effoet  of  by  relation.  16  D.  M7-SS6. 

exeeotod  after  commeneoment  of    mlt,  when  ad- 
miHiblo  ID  erldenoe,  16  D.  862. 
ODDelnMtioa  of,  04  D.  Su9. 

le  f or  ooort,  09  D  464,466. 
Kvery  part  giren  moaning  if  poeslble,  60  K  461. 
Iiitani  of  the  partios  ehoold  be  given  effect,  94  D.  300. 

muai  be  oxpreeeod  \tf  apt  wonis,  82  D.  248. 
I*  in  Camr  of  grantee.  60  D.  64& 
One  girta J  iorcn  to  all  worde  adopted,  00  R.  46SL 
*'«ir^  lo  mean  *'  and/*  and  viee  versa,  48  D.  674. 
PmoI  ovidonce  toozplain,  08  D.  5.34. 

lo  riiow  tlmt  It  ia  in  tnut,  1  D.  25^$ 

lo  raiae  trust  in  faror  of  grantn%  90  D.  270-274. 
Kulee  for  oooetruction  of,  66  R.  828.  829. 
MmiiM  be  against  grantor,  62  D.  480. 
iflKittId  giva  elleet  to  evaiy  part,  62  O.  480L 
Vhen  Vmtfaig  oo  rigner  not  named  as  a  party,  16  D. 


eoceeiitoiy  only,  48  D.  46l 
Words  noeo— ary  to  pass  a  tee,  82  D.  248. 
Words  of  grant,  wb«n  eonstmed  not  to  pass  present 
tltto,  48  D.  46-47. 

S.  Acwr^pfion. 
c  Sofllolencj,  and  Kfleet  Osnerally. 
by  aels  of  parties,  86  D.  373. 


,  of  grantos,  may  give  mwanlng  to  dssoription, 
60D.  64& 
sf  graatea,  wImd  deed  noay  inmv  io  different  ways, 
dO  D   64B. 
Bow  soiMlnisd  and  reoonoiled,  30  D.  734-742. 

effect  and  meanlog  of  theee  wordi»  12  D. 


More  or  las^  effeo 

TO;  UD.  446. 

-Mors or  less,**  oi 


offset  of,  38  D.  619;  41  D.  ilO. 
when  reooftsrsd  for,  39  R.  374 
«  of,  67  D.  610. 
(N  property,  raakiiv  osrtain  bf  reftawios  to  othsr 
beta.  96  D.  060. 
safldooi  for  ^wdflo  pstf onnanoe,  26  D.  066. 

6.  IClstaks  or  Uncertainty. 

OOoflleling  boondarles,  what  controls  in  casss  of,  81 

D.  154;  32  O.  444: 34  D.  106. 
OonTsyanos,  description,  defects  In,  which  maks  void, 

70  D.  67. 
Beetkm  of  grantee  may  give  effect  to,  60  D.  54& 

of  grantsa,  wlien  deed  msy  Inure  in  differont  ways, 
MD.  64& 

right  of,  mast  be  reasonably  exercised,  60  D.  648. 
Pabe,  to  ba  rejected.  40  D.  109. 
Making  eertain  by  election  of  grantee,  60  D.  648. 

eertaia  by  rsferenee  to  oihor  deedi*.  60  O.  468^ 

pedeet  by  election  of  grsntee,  50  D.  648. 
Mwiakee  in.  11  D.  741. 
Pbrxjl  •vklence  to  explain,  26  D.  007. 
Pivul  evidence  to  identify  parties  to,  40  D.  100. 
R«l«rrtnint(,  to  onibfAce  more  land,  25  D.  212. 
Vmd  fur  oncartainty,  66  D.  414. 

t.  Apyurtenaneet, 

OondoH  and  water  pipes,  6  £.  SOO^  307;  4d  R.  687, 

630. 
Gonrnranoe  of  spring  osrrtes  no  oasement  hi  shade  of 

tiee  near.  62  R.  364,  866. 
Conveyance  of  building  may  Inclade  land,  82  O.  t4L 
BMements  paving  ss,  40  R.  687,  639. 
Eaaement  which  will  pass  ss,  18  D.  667-000. 
InelQile  ea-emente,  46  D.  099. 
right  to  oae  draiia,  37  D.  8a 


Indnde  rights  of  war  and  walsr  rights,  13  D.  067. 

Land  cannot  1ms  62  R.  304. 

Must  be  inferior  In  nature,  yet  similar  In  quality,  te 

the  thing  granted.  18  D.  667. 
Right  to  use  %raU,  50  R.  155. 
Water-rights,  what  pass  as,  40  R.  381-380. 
What  pass  as,  40  R.  381-386. 

In  a  conveyance  of  lands,  13  D.  057-400. 

by  conveyance  or  niortgajge,  72  D.  502. 

4.  Habenduin. 

Explaining  enlarging  or  abridging  sstate,  80  B.  tl^ 

328. 
Rrpagnant*to  estate  is  void,  56  R.  820. 327. 
What  words  will  convey  a  fee,  50  R.  824. 

6.  BeoUaU, 

As  evidence,  47  D.  406. 

As  notice,  45  IL  188. 

Estop  the  iiarties.  65  D.  600. 

KHtoppela  by  recitali  In,  10  D.  754. 

Ill  admlntstRttor^s  deeds  as  evidence,  48  D.  221. 

Sheriff's  deed,  recltalu  in,  omissions  of,  and  inis-recltal, 

81  D.  437;  SO  D.  102;  48  l>.  374;  59  D.  320. 
When  and  to  whom  notice,  16  D.  754. 

6.  CoTuUfiiiu:  Betervationt;  Kxeeptiont. 

Alienation,  general  condition  rcstmiiiiiig  in  grant  or 
device  «>x  etiUte  for  life,  57  D.  4UU. 
general  oondiiion  retraining  iu  grant  or  devise  ol 

estate  In  f«e,  57  D.  489. 
general  conditi<<n  reeinuning  In  grant  or  devise  ol 

estate  in  tail,  57  U.  490. 
partial  rcstminU  on,  67  O.  494. 
power  of,  la  a  legal  incident  of  ownership,  57  D.  491. 
restraint  of,  by  married  women,  67  D.  497. 
reetraint  of,  what  viobites,  57  D.  497. 
restraint  on,  bv  way  of  execution  sale,  57  D.  492. 
restraint  on,  fur  a  particular  time  ur  to  particular 

persons,  67  D.  494. 
restraint  on,  in  rsfsrsnee  to  equitable  esUte,  57  D. 

491. 
restraint  on,  In  reference  to  personal  projierty,  67 

D.  491. 
restraint  on,  necessity  of  gift  over,  57  D.  496. 
restraint  on,  strict  con^stniction  of,  67  D.  490 
realrainta  upon,  when  void,  9  D.  200. 
reatralntH  ujMm,  what  adjudged  to  be,  9  D.  200. 
what  constitutes,  so  as  to  violate  cundition  In  re- 
straint of,  57  D.  497. 
Oonditions,  all  claiming  uudet  deed  take  with  notice 
of,  71  D.  728. 
against  use  of  property  for  any  other  than  certain 
doMijfnated  purpose,  effect  of,  and  actions  to  en> 
force,  83  D.  KS. 
broken,  who  may  re-enter  for,  19  D.  522. 
clauses  ri  stricting  usei  f>7  R  05. 
consideration  for  certain  things  to  be  done,  57  E. 

04,  65,  07,  68. 
divesting  estates  are  strictly  construed,  82  D.  172. 
rules  as  to.  57  R.  66. 

in,  in  restraint  of  alienation,  57  D.  480-492. 
in  reslniintof  marriage,  38  D.  I.SO-Itil. 
performance  of,  ignorance  of,  when  an  excuse,  78  D. 

235. 
performance  of,  Impossible  when,  excused,  78  O. 

2.H4,  235. 
perfonnance,  when  necessary  to  vest  title,  78  O.  234. 
precedent  and  subsequent  diHcussed,  'S6  D.  100. 
precedent,  porformanoe  of  waiver  must  lie  shown, 

02  D.  54. 
precedent,  performance  of,  what  excuses,  62  D.  64. 
repugnant  to  estate  granted  are  void,  78  D.  235. 
rcstrfctiiig  use  of  granted  premises  to  dec^ignated 

I  ur|K>»f8,  71  D.  722. 
subKequent,  08  D.  649. 
subsequent,  effect  of,  68  D.  619. 
subsequent  iu,  breach  of,  acquiescence  In,  44  D.  746. 
sulMicquent  in,  breach  of,  by  alienation,  44  D.  750. 
subsequent  in,  breach  of,  by  dlsconiinuanoe,  44  D. 

762. 
subsequent  In,  breach  of,  does  not  ipsofaeto  revest 

the  estote,  44  D.  754. 
subsequent  in,  breach  of,  does  not  ipto  facto  revest 
an  estote  for  years,  44  D.  765. 
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BeflmtioniL 


Conditions,  mbMaoent  In,  breach   of,  In  erecting 

bulldinns,  44  D.  76L 
mbeequent  In,  breach  of,  Instanoei  of,  44  D.  750- 

764. 
mbeequent  In,  breech  of,  re-entry  for  oondftloo 

broken,  eowntlal  to  diyest  the  esUte,  44  D.  76S. 
lubseqaent  in,  breach  of,  to  Indemnify,  44  D.  7M. 
■abeeqoent  In,  breach  of,  to  support  grantor,  44  D. 

760. 
subeequent  in,  breach  of,  what  la  a,  44  D.  748. 
■ubeequent  in,  clauM  specifying  purpoee  of  grant  Is 

not,  67  R.  QS-4S8. 
subseouent  in,  oonve^anoeon  condition  that  grantee 

shall  not  convey,  82  D.  242. 
subsequent  in,  does  not  cause  forfeiture,  when  other 

penalty  is  annexed,  44  D.  744. 
subsequent  in,  duration  of,  44  D.  746. 
subsequent  in,  effect  of,  88  D.  649;  78  D.  286. 
subsequent  in,  enUy  for  breach  of,  revests  the  es- 
tate, 44  D.  767. 
subsequent  in,  entry  for  breach  ol^  what  suffldent, 

44  D.  7&«. 
subsequent  in,  entry  for  breach  of,  who  may  make, 

44  D.  768. 
subsequent  In,  equity  will  not  enforce  foifeitiire,  44 

D.  767. 
subeequent  In,  forfeiture  of,  44  D.  74& 
subeequent  In,  Illegality  or  impoMsibillty  of,  44  D. 

746. 
subsequent  In,  implied  In  another  oonditlon  subse- 
quent, 44  O.  744. 
subsequent  In,  must  be  ezpreasod  in  deed,  44  D.  744. 
subsequent  in,  parol  not  admissible,  44  D.  744. 
subsequent  in,  performance,  demand  of,  when  not 

required,  44  D.  750. 
■ubeequent  in,  performanoe,  demand  of,  when  re- 
quired, 44  D.  760. 
subsequent  in,  performanoe  of,  exonsed  by  Ulegality 

or  iuipoMiibility  of,  44  D.  746. 
subsequent  in,  performance  of,  makes  the  estate  ab- 
solute, 44  D.  748. 
sulwequent  in,  performance  of,  not  excused  by  In- 

fancy  or  coverture,  44  D.  740. 
subsequent  in,  re-entry  for  oonditlon  broken,  when 

necesaary,  44  D.  764,  766,  767. 
subsequent  in,  release  of,  44  D.  746w 
subsequent  in,  right  to  make.  Is  a  dklef  element  of 

right  of  property.  82  D.  242. 
subsequent  in,  strictly  construed  against  grantor, 

44  D.  744. 
subsequent  in,  time  within  which  may  be  perfoirmed, 

44  D.  74d,  749. 
subsequent  in,  validity  of,  44  D.  760. 
sub<wquent  in,  waiver  of,  44  D.  746-748. 
subsequent  in,  waiver  of,  hi  purt^  effect  of,  44  D. 

748. 
subeequent  In,  who  bound  hr,  44  D.  746. 
■ubeequent  in,  who  may  take  advantage  of,  44  D. 

768. 
subsequent,  when  strictly  construed,  80  D.  180. 
subsequent,  words  appropriate  to  creation  of,  83  D. 

676. 
Minerals,  what  are  within,  reservation  in,  47  R.  608. 
Ueservation,  must  beexereised  within  time  sUpuiaied, 

82  R.  107, 198. 
of  minerals,  riifhts  under,  16  R.  47a 
When  valid.  9  D.  202. 
Words  creating  strictly  construed,  67  R-  6!M)6. 

7.  What  EstaU  Pastes  by;  Words  Requmte. 

After-acquired  title,  estoppel  passing,  49  D.  231;  68 
D.  5S4. 
deed  po^isos,  wnen,  87  D.  129;  68  D.  5S7,  588. 

CouHtruction,  dauae   limits  gn,nt  from  fee  to  ease- 
ment, when,  60  R.  461,  452. 

Estoppel  of  grantee  to  deny  grantor's  title,  67  D.  270. 

Expectancies,  conveyance  of,  37  D.  12S,  129. 

Fee-simple  absrilute  deed,  what  is,  58  D.  684. 
absolute,  deed  conveying  ooe's  intorest  only  is  not, 

68  D.  686. 
%beolute  deeds,  statutes  concerning,  68  D.  686. 

Hi«{hway  or  road  as  boundary,  what  carries,  23  R.  238, 
234. 

HusiMind  and  wile,  deeds  to,  estate  created  by,  82  D. 
444. 


Technical  words  not  essential  to,  44  D.  7S. 
a  Oovmants  to  Stand  Sei$0d. 

Of  eetate  to  take  effect  In  the  future,  41  D.  71^ 
When  good  as,  41  D.  n4. 

0.  QuOdaim  Deeds. 

Cannot  pass  after-aoquired  title,  68  D.  188. 

Deed  of  release,  effect  of,  88  D.  ISOi 

Ormnt«e  of,  is  not  deemed  a  bona  ids  porehaser,  10 

D.  181;  68  R  761.  762L 
Priority  over  unrecorded  warranty  deed,  87  R.  1081 
Quitclaim,  effect  of.  26  D.  164. 

sufficiency  and  effect  to  pass  title,  68  R.  74^768. 

what  deed  Is.  68  R.  760. 

whether  takes  precedenoe  over  prior  wmscocJed 
de«l,  86  D.  104. 

VI.    Riooannro. 

L  Deed,  When  BntitUd  to. 

Registry  of  deed  not  ontitiod  to  record,  66  D.  ML 

Defectively  executed,  91  D.  442. 

Grantee  Is  not  bound  to  see  that  officer  does  his  doty. 

91  D.  107. 
Registration  of  unacknowledged,  96  D.  266b 

8.  Noeettity;  from  What  Tiatu  Operatiwe. 

Record  of  deed  presumed  to  take  phMse  upon  deHvery 

to  clerk,  86  D.  242 
Registration  of  deed  operates  from  the  filing,  32  D.  (HA 
Registry  of  deed  Is  perfect  on  filing  for  record,  OO  D. 

272. 
Recording,  when  essential  to  validity  of,  48  D.  OTR 

8.  VcUidUy  and  Efftet;  at  Notice. 

Assignment  for  creditors,  recording  of,  61  D.  607. 
As  notice,  defects  hi,  68  D.  862;  91  D.  44L 
Destruction  of  reooixi  book,  effect  of,  14  R.  120. 
Filing  takes  effect  as,  91  D.  106,  336b 
Index  to.  mistakes  or  omissions  in,  88  D.  407,  486;  81 

D.  109;  14  R.  180. 
In  the  wrong  book,  91  D.  110. 
In  the  wrong  county,  01  D.  100. 
Invalid,  record  of  as  notice.  86  R  800-811. 
Mistakes  in  description  of  premises,  91  D.  108L 
name  of  parties,  91  D.  109. 
recording  of,  effect  of ,  26  R.  810,  81 L 
Notice  of  oeed,  from  registration,  01  D.  442. 
Notice  from  Incorrect  or  defective,  01  D.  100-llA. 
Not  indorsed,  as  notice,  14  R.  120. 
Recording,  obtaining  preoedonoe  by,  31  D.  288. 
Record  of,  as  notioe.  46  R.  188-190;  68  D.  628. 
Record  of,  when  not  entitied  to  record  copy  of,  net 

evidence,  66  D.  441. 
Rttristration,  where  defectively  adtnowledgsd,  oflect 

of,  28  R  74. 
States  mamtaining  that  defects  In  are  fatal,  01  D.  108b 
States  maintaining  that  it  Is  perfect  from  filing,  91  D. 

106,880. 

4.  Notice  qf  Unrecorded. 

From  what  Inferred,  64  D.  241. 
PosMMsion  as  evidence  of,  69  D.  474;  91  D.  441. 
Registration  of  deeds,  actual  notioe,  when  dioee  aol 
dispense  with  necessity  for,  73  D.  407. 

VIL    Lost  Ossos. 

Jurisdiction  of  equity  to  replace,  46  D.  01 

DE  FACTO  OFFICBBa 
See  OrriosRS,  IV. 

DEFAULT. 
8se  JuDoxBMTs,  II,  6;  IV,  ^ 

DBFBASANCBa 
See  DsBDs,  L 

DBFINITiONa 

Abandonment,  40  D.  464. 
Abortion.  06  D.  82. 
Absence  from  sUto,  64  D.  806. 
Acceptance  for  honor,  V2  D.  678. 
Acccs8iiry  after  the  fact,  80  D.  97* 
AcoMfctary  at  the  fact,  61  D.  878. 
Acco80ion,  64  D.  683. 
Accident,  64  R.  303. 
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DaflnitioM,    75 


liM  tnd*  ef  wnrwhiiiHut  tt  D.  71b 
AMount  iteted,  es  D.  8fi. 
AflkiKiiri04piMnft  of  wrlUnn  >SD-  707. 
Act  doiM  Miorw  oJkM,  S6  D.  6881 
Act  ef  Ood,  n  D.  866;  96  D.  Itf;  97  D.  400;  UB.  «18L 
Acta  of  Ood,  and  InoriUblo  aocidont,  At  D.  807. 
Admd  forat^  !■  ooanortUwi  with  ohanr*  <^  robbtry,  70 

A.  17a 

AdomptMB,  S7  Dl  987. 
Admittiatralor  d«  ftonli  Hon,  94  Dl  V9l 
Admiflrioao,  90  D.  644. 
AdoMaiy,  S9D.  989;  96 IL  99, 93. 
AdvanooDMOti,  90  D.  669. 

Advvno  |)uw— Ion,  wbaft  is,90a  U«;47ai«;  68 
D.  77«. 

ffliMlion,  66  D.  tia 
_r,  60  D.  999. 
Araiti.  98  D.  140l  . 
AkiiD^  and  abettiiiff,  61  D.  971. 
ftfiwiatloa  In  fawanuioe,  60  D.  90& 
ABw  mummf,  90  D.  fSi. 
AlfaMMiy,  39  D.  980;  00  D.  606,  OOOL 
Anavioo,  38  D.  970;  16  IL  696,  687. 
AlterKkioai,  nateitel,  10  D.  909. 
AoiMkty,  60  D.  681. 
AndaDi  l^ts.  46  D.  67& 
AdcOIut  admlntatration,  36  D.  483. 
■■Aad*  oonrtnMd  "or,"  when,  48  D.  606, 674;  19  D. 


i-ftopareni  Mrvitodta^  67  III  ML 

iMpudy,  tl  D.  606. 
ApfioftioiinMnt,  31  D.  617. 
Amrt»  «a  D.  161;  19  D.  486. 
Anon,  76  D.  006;  81  D.  6k 
Await,  36  D.  737. 
■-Ai  and  from,'*  9  D.  134. 
"Ataaa,"7D.  187. 
Attornajra  lian,  31  D.  76iw 
AfuiUa  quenla,  U  D.  OBIL 
Baakiiolas,69D.447. 
Binor]adii«,38IX407. 
Butoe,  98  D.  140i 
fiuTKtiy,  4  D.  480;  U  D.  99L 
Belligarainl^  01  D.  979. 
Beiligarafit  rlgfata,  01  D.  979. 
B^jrond  aw^lo  D.  740;  ua  789» 
ftIiaoCcradSi,96D.  78. 
irnto  of  poaee,  60  D.  449L 
Bribory,  97  D.  71L 
Broker,  98  IX  17L 
BoUdiiv.  78  D.  004. 
By-law  of  eorpormtion,  86  D.  017. 
1^'laws  of  Bmnldpalifty,  84  D.  081, 099. 
I^  the  law  of  the  (and,  24  IX  688L 
GBrtlOraaleof  depoait,  49  D.  670. 
Champerty.  U  D.  817;  97  &  820,  39L 
Charitable  iMea.  80  R.  738,  738;  9  D.  678,  6811 
areoniflCantial  orideoee,  02  D.  179. 
Clait  and  aervant,  06  D.  14L 
Oadkil,  66  D.  196. 
Cb-employeea.  80  D.  987,  288. 
Ooliatefal  and  original  promliea,  96  P.  99L 
Collateral  oooaangoinitgr,  60  D.  988. 
Cf-fffftruiMin,  4  D.  848. 
Color  of  UOe,  64*0.  867;  14  D.  680l 
Ocminion  earrier,  27  D.  617;  47  D.  648;  12  R.  60L 
OoamninHy  |«r(»perty,  86  D.  029. 
Comjpolsofy  payment^  70  D.  184. 
Oontastoo  of  goods,  64  D.  680. 
Canamgaintty,  66  D.  203. 
CoMolidation  of  aeUons,  68  D.  608. 

of  oorporationa,  79  D.  422. 
CoQupiruy,  28  D.  600;  61  D.  88;  60 IL  727. 
Oooemictiva  foroe  in  oonnectloo  with  charge  of  rob- 
bery, 70  D.  170. 

Botiea,  46  B.  184;  98  D.  47, 40. 

poMOHkn,  18  D.  688. 

trespaae.  90  D.  81 

trost,  61  D.  769. 
C>iiit«raplatioD  of  banknipUiy,  28  D.  flA 
Cuotinoinjf  guaranty.  60  D.  010. 
OoottnOftHM  easement^  67  D.  70L 
OoBTenioo,  15  D.  161. 
CMywdclkti.78D.  941 


Oootttetdaim.  80  D.  49L 
Coupone,  04  D.  480. 
Oovenant  for  title,  89 IX 
peraonal,  47  D.  6091 
real,  47  D.  6OO1 
Credible  witn«ai^  02  D.  O8O1 
Cropp*>r,  87  i>.  820. 

Cruelty  as  ground  for  dlvoroe,  78 IX  9IM,  WL 
Culpable  necrligenoe,  72  D.  721. 
Current  bank  bills,  81  D.  268,  287. 

bank  notes,  62  D.  464. 
Cartilage,  29  D.  147. 
Dangers  of  the  river,  41  D.  281;  96  D.  917;  97  D.  n7. 

of  the  sea,  81  D.  761. 
Date  In  will,  62  D.  692. 
Decree  a  rnneulo  nuHrimond,  06  Di  380k 
niti  in  action  for  dlvona»  06  P.  961 
of  nuUlty,  06  D.  863. 
Dedicatton,  27  D.  660,  601 
Defamation,  72  D.  491 
Del  eredfre  commission,  68  IX  171* 
Deliberalton,  18  D.  778, 771 
Deviation,  S3  D.  60. 
Disoooot,  88  R.  860. 
Direct  and  indirect  evidence,  02  D.  179. 
Distinction  between  legiaktive  and  Judicial  aeli^  19 

D.  231 
Dividend,  00  D.  701. 
Domicile,  69  D.  IIL 
Dormant  Judimient,  04  D.  999^ 

partner,  66  D.  147. 
Double  insurance,  88  D.  481 
Driftway,  100  D.  116. 
Duress,  26  D.  874,  371 
Due  process  of  law,  24  D.  630;  48 IX  171 
Eavesdroppers,  76  D.  771 
£ffeuts,  14  D.  677. 
Embezclement,  06  D.  13L 
Emblementii,  04  D.  800. 
Employment,  72  D.  180. 
Enemy,  88  D.  770;  01  D.  281 
Entire  satisfaction,  66  D.  791 
BBtote,  14  D.  671 
by  entireties.  18  D.  877. 
upon  limitation,  80  D.  491 
Estoppel  inpaU,  80  D.  17L 
Estovers,  04  D.  867. 
Estray  animals,  28  R.  601. 
Eviction,  40  D.  58;  26  D.  434. 
Executor  ds  ton  tort,  86  D.  49aL 
Expert,  06  D.  281. 
Extortion.  06  D.  103. 
Ex  post  facto  laws,  46  B.  644. 
Factor,  68  D.  168. 

FWts  and  matters  in  Issue,  96  D.  777-789. 
False  ImprlstHimont,  64  D.  261 
Family,  01  D.  686-688. 
Fee-simple  abeolute  deed,  68  D.  681 
Fellow-servants,  36  D.  287,  281 
Felony,  19  D.  791,  701 
Ferry,  12  D.  201 

Filing,  what  constitutes,  62  D.  401 
V\i\vA  and  interlocutory  decrees,  60  D.  067;  00  D.  491 

421 
Final  Judgment  or  decree,  00  D.  427. 
Fire.  45  D.  661 
Force.  18  D.  lil,  141 
Foreign  bills,  what  are,  43  D.  Sll 
Forgery,  28  D.  801 
Fornication.  26  R.  82,  31 
Forthwith,  81  D.  464. 
Forwanlina  merchants,  24  D.  141 
For  whomlt  may  concern,  10  D. 
Freight,  60  D.  149. 
Fugitives  from  justice,  67  D. 
Furniture,  47  R.  107, 181 
Gaming,  33  D.  184. 
General  agent,  78  D.  801 
deposit,  19  D  411 
Uen  for  services,  37  D. 
Goods,  1  D.  294. 

administered,  24  D. 
Guest,  «t2  D.  681 
Hay,  32  D.  661 
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Ray-bol«,  64  D.  86& 

BMBrdoiM  and  eztrfr-hanrdoiu,  97  D.  796,  799l 

U«d  of  temlly,  80  D.  166;  46  D.  S6A;  61  a  f6il 

BolQfi»phk  wlll,M  D.  691. 

UooMteMl,  76  D.  SSO;  8S  D.  U7. 

Hotchpot,  80  D.  666. 

Uoow,  n  D.  144-146;  6S  D.  8S8;  81  D.  6ib 

HoaM-bot«,  64  D.  867. 

Householder,  61  D.  60S. 

ImperoepUble  deposit,  88  D.  Vt, 

Implied  oovenaota,  32  D.  868. 

Impotence,  18  D.  44& 

Inn,  6S  D.  687. 

Indonement  in  bUnk,  20  D.  88V* 

IncTiUble  acddeut,  45  D.  68. 

In  Jeopardy,  81  D.  fi07,  60& 

Innlceepem,  7  D.  440. 

Innueiidu,  4  D.  840. 

inquisition,  20  D.  28Si 

losurable  interest,  28  D.  flL 

liisuranoe,  28  D.  164. 

Interlocutory  judgment  or  deerse,  18  Di  681:  61  D. 

42& 
Interpleader,  86  D.  70L 
Involuntary  payment,  48  D.  608L 
IrrepafHble  injury,  11  D.  600. 
Jeopardy,  what  onnstitutae,  40  D.  tOk 
Jettison,  86  D.  600. 
Larceny,  90  B.  160. 
Law  of  the  case,  87  D.  684. 
Uw  or  tlie  buid,  24  D.  630. 
Leading  question,  47  D.  88. 
Lease  for  years,  82  D.  866. 
Legacy,  11  D.  468.  469;  16  D.  107. 
Uvying  war,  04  D.  670. 
Lien,  81  D.  766. 

Lien  <4  warehouseman,  42  D.  887. 
Lineal  ooiicaiifi;uinity,  66  D.  203. 
Local  and  tnuisitury  actions,  76  O.  6611 
•*  Lode  or  Tein,"  68  D.  10& 
llaintenanoe,  16  D.  816. 
Ualioe.  72  D.  429;  78  D.  688L 
Malicious  mischief,  88  D.  668. 
McMdamtu.  1»  D.  728. 
Mandatory  injunctions,  20  D.  800,  ML 
Market  overt,  86  D.  607. 
Marriage,  80  D.  64Bw 
Marriage  articles,  60  D.  671. 
Marriage  settlement^  60  D.  STL 
May,  U  D.  467. 

May,  when  means  most,  60  D.  620;  If  IK  I68. 
Martial  law,  92  D.  181. 
Material  alterations,  10  D.  8681 
Materials,  79  D.  276. 
MerofaanU,  62  R.  762. 
MUitaiy  law,  92  D.  180. 
Mining  partnership,  88  D.  16. 
Ministerial  act,  18  D.  886;  88  D.  868;  TO  D.  671 
Mistake.  46  D.  634. 
Mobs  and  riots,  88  D.  267. 
Money,  what  is  included  in  the  term,  48  D.  418i 
More  or  less,  41  D.  410. 
Multifariousness.  16  D.  427. 
Municipal  bonds,  order*,  and  warrants,  98  Dl  666. 
Mutual  accounts,  89  D.  8L 
Murder,  18  D.  774,  784. 
Navitrable  rivers  and  waters,  68  D.  286w. 
New  trial,  14  R.  762. 
Non-resident,  meaning  of,  in  attachment  Isw,  88  D. 

427. 
Notice,  62  D.  930. 
Nuvatiun,  IS  D.  206. 
Nunuupalive  will,  80  D.  44. 
OOiter  dietum,  27  D.  633. 
Objection  to  money,  tender  of.  77  D.  476i 
Obligation  of  contract,  79  D.  496. 
Occupancy  and  possession,  10  D.  611;  66  0. 188^ 
omoe,  72  D.  179;  16  K.  245;  27  B.  764. 
Olfloer  de/aeto,  19  D.  63-06. 
OlQgra|>hic  will,  date  of,  62  D.  601 
Olographic  willii,  62  D.  69L 
Onerous  title,  80  O.  629. 
Opinion  which  disqualifles  a  juror,  86  D.  Uk 
Ordinance,  86  D.  617. 
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Ordiaaneas  of  mvnidpslftj,  84  D.  681, 

Onlliiaiy  care,  66  D.  671 ;  70  D.  600;  80  D.  888; 

Ordinaiy  or  reasonable  eaie,  40 IX  ML 

Other  Insoiaiice,  80  D.  108. 

Ouster,  20  D.  484. 

Pardon.  fiO  D.  578. 

Particular  lien  for 

Parties,  81  D.  681 

ParUilon  fsnos,  68  D.  686. 

Passengers,  82  1>.  201 

Pawn  or  pledge,  49  D.  780. 

Payment  forbcmor,  08  D.  8181 

Payment  under  coercion,  46  Dk  lH 

Peddlers,  67  R.  186,  187. 

Perils  of  the  ssa,  41  D. 

Perjuiy,  86  D.  488. 

Perpetuities,  00  D. 

Pew,  80  D.  662. 

Pledge,  48  D.  780. 

Piow-bote,  64  D.  868L 

Police  power  of  a  state,  88  D.  881 

"  Pool,^  47  R.  661 

PosBsssion  In  good  faith,  18  a  881 

Post  notes,  62  D.  441 

PotentU  existence,  46  D.  711 

Power  coupled  with  an  interast,  88  Dl 

Power  of  appointment,  41  D.  701 

Precatory  trusts,  44  D.  871 

Prvcatuiy  words,  44  D.  871 

Premeditated.  18  D.  778,  78L 

Previous  chabte  character,  84  Dl  181 

Principal  administration,  86  D.  481 

Pri\ity.  80  D.  811,  812. 

Pmliable  cause.  0  D.  60L 

Probate  of  will  in  solemn  form,  68  D, 

Promissory  notes,  16  R.  44. 

Property,  66  D.  406;  14  D.  871 

Prutest,  48  D.  817. 

Public  eorporation,  87  D.  881 

use,  22  D.  688-707. 

purpoees,  06  D.  667. 

pdlioe  eoonomy,  86  D.  884. 

uss  of  invention,  47  D.  441 
Rape,  80  D.  86L 

Real  and  personal  euvenantts  0  Di  Ml 
Reasonable  doubt,  68  D.  188* 
Receiver,  64  D.  481 
Recoupment,  40  D.  S& 
Relation,  16  D.  841 
Reliction,  88  D.  880. 
Regulations  of  munidpalilj,  84  D.  88L 
Representations,  16  D.  461 
Residing  within  the  state,  64  D.  801 
Resulting  trust,  04  D.  186;  61  D.  78L 
Riot,  86  D.  781 
Robbery,  70  D.  171 
Sale,  80  D.  604. 

School  teachers,  private  and  public,  76  Dl 
Seaworthiness,  68  D.  672;  1  D.  161 
5dre/acia«,04D.221 
Seduction.  44  D.  162;  87  R.  401 
Special  deposit,  10  D.  411 
Special  lien  tor  services,  87  D.  681 
Spedfle  legii<7. 16  D.  107;  11  D.  461 
Stare  docMis,  27  O.  681. 
Statutory  dedii^tion,  27  D.  660. 
Separate  property  of  married  women,  76  D. 
Sexual  interoourM,  28  D.  441 
Sham  and  frivoltius  answeis,  70  D.  686, 
Sham  defense.  72  D.  62L 
Shore,  79  D.  161 
Simple  and  special  trusts,  98  D. 
Slander  and  libel.  72  D.  421 
*•  Specialises,"  68  D.  71 
8tn)ng  hand,  18  D.  142, 141 
Subrogation,  IS  D.  297. 
Subornation  of  P«>jury,  88  D. 
Supercargo,  66  D.  m. 
Tavern,  hotel  and  inn,  1  R.  828;  88  D.  187. 
Taxation,  66  D.  621 
Tenant  by  sufferance,  48  D.  181 
Tenant  fmm  year  to  rear,  46  D.  181 187. 
Terre-tenants  deflnecl,  63  D.  448;  04  D.  881 
TItie  by  accessiou,  64  D.  681 
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Domicile.    77 


IVMlf ,  44  R.  eosL 

Tvwie.  n  a64& 

Trade-nnrk.  47  D.  AM;  80  R.  tPQi 

TnaMj,  81  D.  68& 

Trustee,  98  D.  148;  60  R.  46& 

UiMOODdnen  of  uiinttl,  5S  D.  ITiL 

VmxTfmd  power,  S4  D.  sMl. 

Usury,  M  D.  400;  65  D.  801. 

VemUtioni  expcntu,  76  D.  SSL 

Veatad  righta,  10  D.  184. 

ViodicUve  damasve,  88  D.  144 

Yoid  mMTimice,  44  D.  64. 

Vuhutaiy  payineut,  54  D.  7UL 

Wantbooeeiuao.  84  O.  146.  ^  ^^ 

Warebooaeman'B  Hen,  16  D.  408;  4t  D.  fST. 

Wamniy  in  tiwoniioe,  40  D.  840. 

Wateflwaree,  88  D.  lffi;7Sa  408. 

Waiercoone,  78  D.  40SL 

Waj.  100  D.  115. 

Way  uC  neceeaitT.  85  D.  464.      ^     ^  _   ^-- 

Wrarks  uxul  >  f  ebipwrecked  good*.  60  D.  487. 

Writ  d*'  pentnintpireruio,  43  0.  47(L 

of  MsisUnee,  61  O.  168, 

el  liffht,  60  D.  178. 

«l  «ii»  learrMto.  80  D.  44. 

DSL.  OBBDBRB  OOMIOSSION. 
See  AouoT,  1,  8. 

DBLIVBRY. 
fee  OoMMoa  Cauubss,  I.  4,  10;  Diwe,  fl,  8,  8;  Bx- 
■cimom.  Zlll.  10;  Oim,  II;  Omwum  Tum; 
Balm,  U;  arAttm  or  Feaum,  UL 

DBM^ND. 

fM  OaviftA<in»  Til,  1;  aoAjiAirrT:  Nmotiabli  Iji- 
momim,  X;  Tsoyu,  III,  1 

DBMUBBBB. 
See  JvMMms. Ijl, d;  Pi*AWf •  aw» PEAOii0i,yi, 4 
n»  eHdeiaee^  ne  Bnonoi,  Vll,  4. 

DBNTIBT. 
baol  wmlMiiHo  wltUn  enmptlon  ttetote,  88  B.  04 

DBPOSIT. 
Bahu  Ain>  Baiikis«,  II;  CiRnnoA 


or  Dwoen. 

DBPOSITIOE7B, 

4dinWRiiBl7  oC,  80  Dt.  667. 

(Wee-ezamiiMaion,  deprivetkNi  ef  right  ol,  «ntlUei 

mrty  to  exolude  depoeltloo,  88  D.  048. 
■ot  sdndeslhle  without  proof  tbKt  ihe  wltneM  eennot 

etteod,  80  D.  686. 
SnppreMins,  becaoee  two  or  oiore  were  Uken  at  the 
^ue  tfane.  70  D.  860. 
When  tmedmirT«k'^  70  D.  714 

DBPUTIBfl. 
■eeOmcBi  AKD  OrncBRt,  a,  8;  Po«tmastiri. 

DBSCBNT. 

flee  ttrAW  OT  DecBDnrte,  III;  Bohmtbabo,  IV; 

8vocauiOM. 

Itam  witgr,  M  B.  706-706. 

DBSOBIPTION. 

8m  Dnaa*  T;  Imfeakob,  II,  1,  d;  MomeAaii,  III,  8. 

la  iherlffi  deed*,  see  Exeovnom,  XV,  8. 

DBSBBTION. 

flee  HonA«»  axb  Win,  1,  8;  Makriau  aw  Di- 

TORGB,  Ill»  8,  k 

DBTINUB. 

Aetfaa  4C,  wbeB  Hee,  66  D.  ttS. 
Oomptatet  In,  deeeription  of  propertf  requIrO,  66  D. 
433. 
whet  moet  ■tela,  66  D.  484 
For  note  or  dteed.  65  D.  438. 
tarfearo  ItoUtt^  lA»  88  ».  104 


DEVIATION, 

flee  CiMiaoa  GARaisRS.  I.  8,  e;  InuRAao^  IV,  M 

SHirriao.  XIIL 

DEV1SB8. 
flee  WiLia. 

DIPSOMANIA, 
flee  ImANiTT,  IL 

DIBBCTOB9. 
flee  OoRPORATion,  IV,  VI;  Scaooui 
Of  benka,  see  BAasa  Aaa  BAaaiae,  V. 

DISOHABGB. 
la  baakruptqr,  see  BAXKiuncT  Aav  DnoiifaaaB. 

DISOLAIMBB. 
flee  Laitbloed  abb  Tbbamt,  III,  8. 

DISOONTINUAN  OB. 
flee  Plbabibo  abb  Peaoticb. 

DISOOVBBT. 
Bee  Equtit^  II,  4 

DISMISSAL. 
Bee  JoBeaBBTB,  111.  8,  g;  PLBADme  abb  Peaoh^ 

DISOBDBRLY  HOUSB. 
flee  CaiaixAL  Law,  VI,  SL 

DI3TBBS8. 
Labblord  abb  Tenamt,  III,  8, 4 

DISTBIBUTION. 
or  UBCEBRHTa,  IV;  MoETeAeBa,T.  4 

DITOHBS. 
flee  WATBE-couaau,  ZII. 
bjolaloff  eonatroction  ol,  68  B.  860-864 

DIVBRSIOM. 
Bee  WATBBrCouaaaa,  VIL 

DIVIDBNDS. 
Bee  OoaroEATioaa,  V,  7;  Wiua,  V,  4 

DiVOBCB. 
flee  Maeeiaob  abb  DivoEa4 

DOOKS. 
flee  Whaevrb. 

DOOTOBa 
iaa  Dbbtibts;  PuTaiciAB4 

DOMIOIIjB. 

flee  QOAEBIAB  ABB  WaED,  1,  6;  In PAMOT,  I;  BAIb- 

R0AD8,  L 

Change  of,  what  eaMniial  tu.  M  D.  538. 
Corpuralion,  rallrued,  resideiico  uf ,  83  D.  404 

raidenoe  ot  fureign,  83  D.  3»».  400. 

rasideucD  U,  ia  chief  place  of  bUHineea,  88  D.  804 

See  OoEroRATiONa,  III,  & 

Defined.  60  D.  111.  ,    ^     ,„        ,  _.^ 

Diferenoe  between,  and   dwelliug-plaoe,    residency 

honie,  or  inhabitancv,  59  D.  112. 
Dlatinctioti  between,  and  residence,  66  D.  864 
Dwelliug-plaoe  defined,  50  D.  114 
KeMntialB  of,  60  D.  HI,  113.    ^  ^  ^ 
General  rule  for  deterrainingr,  28  D.  804 
Infante,  46  D.  4»6;  54  U.  58;  50  O.  114 
Intention  reqalaite  to,  50  D.  114. 
la  preaunu^d  to  ooiitinue  till  a  new  one  la  aotiulred,  fi4 

D.  584 
Is  qnestlon  of  tact.  28  D.  204 
Law  of   goToma  administration  and  distribution  ol 

personalty,  32  U.  106;  36  D.  4*1. 
Law  d[,  governs  majority  uf  infants,  see  inrASCT,  11, 0. 
Loss  and  change  of,  50  D.  114.  ..,„,> 

liay  be  In  one  state  and  reaidsnee  in  another,  59  D. 

114 
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l>eu^§fiMtB. 


Minor,  M  D.  St. 

Now,  MiniifllUoii  of,  W  D.  114,  lliw 
NoB-rwidmt,  who  is  a,  82  D.  4S7. 
No  ponon  ean  be  without,  M  D.  lUL 
Of  UDbMndon,  U  D.  lllL 

bMtonU,  U  D.  lU. 

oorpontloiM,  60  D.  111. 

hasband  and  wife  may  bo  dUEonn^  tt  D.  fit. 
ReaidoDOO  deflnod,  M  D.  112;  S2  D.  427,  428:  W  D.  tUw 
Realdenoe,  difloranoe  boiwoon,  and  domtcUo,  82  D.  4I7. 

how  loot,  82  D.  428. 

Bore  uroaonco  in  atate  la  no^  S2  D.  40. 

raqpiiaito  to,  60  D.  114. 

tomporary  preaaneo  ia  not,  82  D.  4S8. 

what  ia,  within  maining  of  atteefamont  law,  It  D. 
427. 

what  wiffifltont  to  ontitlo  ono  to  Toto,  82  D.  48L 

when  qrnonymoiia  with  domidlo.  82  D.  420. 

whothor  ono  can  bo  loat  boforo  anothor  la  aeqniMd, 
82  D.  428. 
Tuation,  whothor  propeilj  fottowo  domieHo  of  ownar 

for  purpooo  of,  66  D.  624,  &S1,  632. 
WlfoTa  mergoa  In  or  f oUowa  that  of  hoafaand,  60  D. 

112. 
Wifo'a»  aao  Hdbbamv  aiid  Win.  Ill,  L 

DOBMANT  FABTNBa. 
Boo  PAETNiaaHir,  V. 

DOWBB. 
L    BrasT  to;  STA-nma  Goscauraia. 

IL      PROPBRTT  8UB410r  TO. 

IlL    PaioaiTT  op;  ADMiABininnirff. 
IT.    Bow  Bareid  or  Loot. 

1.  ConveyanM  or  Sale;  Loom  9f  Time. 

2.  By  Marriage,  Q^  Devtee,  or  AduUery, 


Baa  Liwa,  n,  1;  MoRiOAoaa,  III,  T. 

L    Bmbt  to;  BrATona  OosaaajinM. 

Indioato  right  to,  la  not  an  Ineambnuioo^  II  D.  80i 
LagislatlTO  oontrol  orer,  87  D.  S.50. 
Right  to,  whon  Yeata  In  wife,  20  D.  2BL 
Btatntoo  abolishing,  74  D.  204. 
Wldow'a  right  of ,  in  Maryland,  1 R.  OOl 

n.     PhOPIRTT  SUBJBOt  n. 

Doooent  of  landa  subject  lo  right  of,  46  D.  410. 

In  partnorship  iaoda,  86  D.  440;  64  R.  798,  TOO 

Pablle  UBO,  landa  dedicated  to,  60  D.  476. 

Tranaitory  loi^  to  aupport  claim  for,  20  D.  488. 

VoDdor's  lien,  paramouut  to,  40  D.  00. 

Whon  deemed  to  affect  oommoii  pro|>erty,  26  D.  606. 

IIL      PRIOEITTOP;  ADMRABITRiaimT. 

bonellt  of  win  and  share  in  commmiity,  26  D. 


606. 

beneflt  of  wiU  and  dower,  26  D.  60S;  27  D.  441 
Oertlfloate  of,  not  ovidonoo  of  title,  19  R.  16a 
la  paramount  to  oonToyanoe  and  debta  of  husband,  61 
D.714. 
to  mofthanitfa  lion,  76  D.  719L 
Is  subordinate  to  deed  ot  trust.  76  D.  202. 
Right  to,  paramouot  to  execution  sale,  26  D.  2SL 
When  preferred  to  mechanic's  Hen,  76  D.  202. 

IT.    How  Barred  or  Lost. 

1.  Conoeyanoe  or  Sale;  Lapee  qf  Ti\ 


Alionation  by  husband  cannot  destroy,  22  O.  710.  * 
Bar  to,  by  lapse  of  time,  6  D.  237. 
Gompelling  husband  to  indemnify  against,  70  D.  468. 
Oonvoyance  or  contract,  whon  kMuni,  49  R.  87-00. 
CooToyanoe,  to  defraud  wife  of,  30  D.  218-220. 

what  suiBcient  to  bar,  28  D.  687. 
Oorenant  to  release  is  real,  66  R.  155. 
Deed  by  husband  and  wife,  acknowledgment  suffldont 

to  release  dower,  84  D.  68. 
Deed  of  wife,  when  sufficient  to  bar,  81  D.  481. 
Divested  by  mortgage,  when,  34  D.  418. 

by  partition  sale,  64  D.  206. 
Effect  of  exeoutlon  sale  on,  22  D.  710. 

of  mortgage  on,  66  D.  469. 
BxeouUon,  liability  of,  to,  60  D.  476. 
How  right  of  wife  may  be  barred,  76  D.  TUi 
Infant  claiming  estopped,  when,  44  D.  286^  2811 


In  lands  aliened  by'husband,  0  D.  868. 

landa,  attar  mortgage  paid,  6  D.  284,  281. 

mortgiged  promlsea,  6  D.  2S2, 287. 
Joinder  oi  wife  in  moitgago,  ofllsot  cf,  on,  87  D.  800. 
Mortgage,  sale  under,  whon  doea  not  bar,  84  O.  61. 
Bale  by  ordor  of  eooii,  whon  does  not  bar,  84  D.  Ml 
Statute  of  limitatlona  as  a  bar  to,  6  D.  287. 
Testamentary  proTision,  whon  not  dssmed  nhar  ts^ 

28  D.  460. 
Wife,  release  by,  wha  rsqnUto  to,  6  D.  M. 


2.  By  Mwrriage^  Oift^  DtvUe,  or  A&nUwy^ 

Adultery  does  bar  right  to,  10  D.  OBOi 

of  wite,  no  bar  of,  78  D.  456. 
Bar  to,  recelviitf  doviae,  16  D.  790L 

to,  reoolTing  Mgaoy,  1  D.  8^ 
Barring,  by  proviaion  In  will,  61 D.  87lL 
Compensation  in  lieu  of,  80  D.  708. 
Devise  of  maintonanoe  held  to  be  In  lien  of,  II  IX  2S7. 

when  In  lien  of,  and  a  bar  to,  17  D.  616. 
Election  by  widow  to  take  under  will,  as  walvir,  66  Dl 
677. 

widow  when  rsquired  to  make,  81  D,  tl6w 
Election  between,  and  dorise,  whon  oompollod»  67  Di 

716. 
Jointure  no  barto,  28  D.  182. 
Legacy,  receipt  of,  when  a  bar  to,  1  D.  80L 
Marriage,  dower  does  not  exist  In  favor  of 

marrying  a  msrrled  man,  46  D.  ISL 
When  barred  by  bequest,  16  D.  720. 
Wife,  when  oompeUed  to  oloot  between  boqi 
dower,  26  D.  600. 

when  eompolled  to  oloot  between  beguoot  and 
in  community  propertjy,  26  D.  600. 

▼.   AammMMn  or. 

Assignment  of,  70  D.  600-604. 

aoceptanoe  by  widow,  whether  essential,  TO  D.  OOL 

aoooralng  to  common  right,  what  Is,  70  D.  001 

by  what  law  governed,  94  D.  646. 

guardian  of  Mir,  whether  msy  make,  70  D.  OOL 

noir  Is  proper  person  to  make,  79  D.  OOL 

infant  heir  may  mako^  70  D.  601. 

made  by  an  abator,  disseUor,  or  intruder,  70  D.  001 

made  by  aeo-tonant,  70  D.  601 

may  be  without  legal  proeeodiugs^  TO  0.  ODOl 

may  be  bv  pvol,  70  D.  OOL 
Equity,  Jurisdiction  of,  to  Rssign.  08  D.  707. 
Ought  to  be  sot  out  before  Jwfloial  mJo,  76  D.  201 
Remedy  for.  70  D.  604. 

Right  of  wioow  before  aarfgnment  of,  70  D.  601 
Right  to,  before  assignment^  Is  a  more  diooo  In  aa* 
tlon,  76  D.  868. 

to  transfsr  of,  before  assignment,  70  D.  IBOL 
Statutes  providing  mode  of.  79  D.  001. 

where  asslrnmont  In  Una  blmpraetleahlo,  TODl  OOB. 

where  lands  ars  held  in  common,  79  D.  608. 

where  hnsband  dies  seised  of  a  ndll  orfsnj,  fO  D. 
608. 

whors  husband  dies  selMd  of  disUnet  panels^  10  Ik 
600. 

who  may  make,  70  D.  600,  OOL 

widow's  rights  to  growing  oropo,  70 IX  001 

DRAI178. 

Sco  DiToraa;  Easembitts.  Ill,  4;  MowiapAii  Ooepobv 
nom.  III,  10;  WATER-coDRana,  XIL 

DBOVBBS. 
Boo  OOMMOR  Carrieee,  U,  OL 
linresny  Iv,  see  BAiLMRvra,  IIL 

DBUOGISTS. 

Ai  othecary,  negligenoe  erf,  In  selling  ono  Jrog  for  an- 
other, 67  D.  461,  461 

Combining  other  business,  selling  Uqnor  without  a 
Ucenae,  26  R.  118 

Drug,  whether  within  law  sgalnst  selling  hitORleanta, 
88  K.  845-347. 

Liability  where  care  used,  8  R.  280. 

Netligencs^  liability  not  dependent  on  oontrad,  88  B. 
766. 

Negligence  of.  In  selling  ono  drag  fw  anther,  fV  U 
461,461 

daogMOiii  drqg^  UabilUf  oi;  lor,  9 IX40L 
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DUBSBS. 
■m  OonmAon,  III;  PATHnrr,  n,  iL 

Aetna  Tloleiiea  not  canntial  to^  4  D.  171 
DdfaMLMD.  S74. 
■SBekof,  on,  »  D.  S74-8r& 
OoBOTmUj, »  D.  S7& 

ImprteaanaDt  under  legal  !■ m,  viMa  il»  M  D.  87& 

In  eqaAlj,  16  D.  STO. 

VA  c/,  S0  D.  S74. 

MennrM,  wha*  prodoe*,  16  D.  871. 

Of  eetaal  or  ttmntaned  Impritoainent,  46  IX  ISft 

goods  ID.  644;  »D.  876;  *^D.1M, 

magHmmuumumt,  46  D.  16L 

im|iri«onm6Pt»  M  D.  874. 

pamii  bj  threite  agmlart  Mn,  88  B.  USb 

pfopertf,  neovoriqg  pajXMiit^  88  B.  184. 

iiMii,iai>. 

wife  thronA  tlwMti  agalost  bvbuid,  88  B.  188w 
^BMBt  vnder,  leeofji  o<,  46  D.  168, 17(1 
Per  iwiiim,  26  D.  876. 

nuwteninir  with  proeeeotlon  for  erlma,  88  D.  488l 
Thraet  ci  fanprbKmnient  of  son,  41  R.  190, 191. 
Itaiwt  oC  Icgml  prooeam  84  D.  67. 
Itewta  acainat  gooda  ia  not,  86  D.  876. 
Tlnata  to  daati  uj  propartj,  81  D.  60S. 
▼aiioa  in  cAa^  aocoraing  to  mind  aetad  on,  86  D.  876. 
What  aolBdant  to  avoid  a  oontract,  96  D.  876. 
Wbo  tmj  •mid  an  aet  for,  28  D.  878. 

DYINa  DlBOIiARATIONS. 
8m  GkiMUiAit  Lav;  Btobbib,  IV;  8. 

BABNINGS. 
8aa  Bxaovfion,  VII,  4;  BvBMAjn  amv  Wifi,  m,  & 
Of  cUld,  na  Fammmt  Am  Cbuji,  I,  M, 

SASBMBNT8, 

L   VAtOBBor;  PBOfRSA 
IL    CkBAnov  or. 

1.  BpOrmUcr 

t,  Bjf  IwnpHMMen. 
DL    Tabioos  KASBiBm. 

1.  LmUral  Sufpart, 

S.  L^AI  and  Air. 

%,  ITayit. 

4.  Dro/itnag^. 
IT.    Usb;  OaaimunoB  OT  a» 
y.   nunmor. 
TL   AiaaBO 

■aabi 

L     NATUUOV;  FlOfflBAPB 

fnataaBM  oC,  81  D.  874. 

Ia  an  iatentt  ia  laiid,  81  D.  87  A 

»  aaanot  ba  dalmed  bgr 

B.6S. 

pnacrlba  <»  91M  aatata,  16  R.  61 

IL    Gbbatiok  or. 

1.  Bg  gwani  or  iliiairaafrfia. 

of,  naj  ba  infefrad  from  adraraa  poaaeaaton, 
11  D.66B. 

■awa  rartwi  w  itTtnnrt  t*  aatata,  88  B.  441^ 

Otaaftorp  iBWiiitInn  bf ,  wban  implied,  88  D.  69A 
bddont  to  eatate,  maj  paaa  aa,  by  1«K«]  proceedlnga, 

66D.  86A 
PtaaonBtkin  of  grant  of,  80  D.  871 

^,  bj  imptteatton,  67  i>.  761 
ilieiaiatinn  ol,  \xf  implication,  67  D.  761 
Bight  of  way  masr  be  ereated  Irr  raoenatlon.  87  D.  11 

prwumptlon  of  grant  of,  80  D.  871 
WajB,  iBiplied  reaarvation  of  on  aeTeranoa  of  eatate. 
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1  ^  Anaapr^pefaa^ 

AaqoUlkai  bjadveiaa  naer,  85  D.  SU. 
Andeot  U^ta  defined,  46  D.  671 
doecrine  of.  not  adopted  in  Hew  Toik,  88  D.  4691 
bowaoiiaired,  46  D.  671 
■eaoripava  rigbt  to,  46  D.  671 

-         rMitto,d«iied  tnAiBarlaa»46  ai91 
^fiA  to,  lanrtala  ef,  46  P.  681 


^jr  adTOTM  naer  or  prtaerlptton,  69  D.  264;  88  D.  498; 

88  D.  691 
Oannot  be  acquired  \ij  adTerae  poeaeaaion.  11  D.  661 
Dripping  of  eavea,  preecripUve  right  to,  8S  D.  09A 
Batoppelto  deny  exiatenoa  of,  98  D.  731 
Lateral  aupporii,  acquiring  bj  preaeription,  29  B.  89^ 
401;  80  k  261;  16  B.  671 

danuurea  for  exeaTating  and  impairing,  7  D.  61 

of  boflding,  prescriptive  rigbt  to,  7  D.  61 

ef  building  aoil,  prescriptive  right  to,  7  D.  61 

prescriptive  riffht  to,  for  buildinga,  60  D.  660. 
Of  lateral  support  for  buildinga,  7  D.  68. 

lateral  aupport  for  aoil,  7  D.  61 

light  and  air,  7  D.  41 

light  and  air,  preaeriptlve  right  to,  7  D.  60. 
Prescription  aa  baaia  of  right  to.  7  D.  108;  11  D.  668. 

right  by,  to  malnUin  and  flood  landa,  84  D.  61. 

right  inr,  to  overflow  Unda,  86  D.  831 

right  of  way  by,  84  D.  61. 
Preaeriptlve  nght  to  lateral  support,  16  B.  671 

to  light  and  air,  82  D.  417. 

to  way.  liow  eatabllstied,  100  D.  Ill 
Way  eaUolialied  by  proeeriptlon,  extent  of,  88  D.  271 

In  all  diraetiona  cannot  oa  eatabliahed  by  preacrtp* 
tion,88D.  881 

1  Bt  Ivn^ietOiom. 

Ancient  Ughta  defined,  46  D.  571 

Ancient  lighla,  doctrine  of,  repudiated  in  America,  66 

D.  247. 
Appurtenancea  inelnde,  46  D.  609. 
Oontlnuoua  easement,  defined  and  diacuased,  67  Dl 

7&9-767. 
Dralna,  when  paaa  by  implication,  67  D.  761 
Eaaement.  apparent,  and  non-apparent,  57  D.  76L 
Grant  of,  by  ImplicsAlon,  on  eonveyanoe  of  part  of  the 

eatata,  57  D.  759-767. 
Implied,  57  D.  76»-767. 
Lateral  aupport,  right  to,  60  D.  281 

of  walla,  grant  of,  may  be  implied,  66  D.  66L 
Most  be  actual  to  paaa  by  implication,  67  D.  761 
Must  be  neoeeaary  to  paaa  by  Implication,  57  D.  761 
Of  Ught  and  air  preaumed  to  aooompany  premiaea 

conveyed,  88  D.  411 
Of  Ught  and  air,  when  pa»at  by  implication,  67  D. 

761 
Of  partv-wall,  when  peaeea  b^  implication,  67  D.  761 
Of  sundiy  Icinda,  wlien  paaa  by  Implication,  67  O.  767. 
Right  to  ancient  Ughta,  ita  naturs  and  extent,  46  D. 

681. 
flenritode  of  lower  eatata  to  receive  water,  88  D.  11^ 

127. 
Servitude  to  receive  flow  of  water,  88  D.  128-127. 
Servitudea,  apparent  and  non-apparent,  67  O.  76L 
Servltndea,  oontinuoaa,  67  D.  7tfL 
Servitudea,  implied,  57  D.  760-707. 
Servitudes,  sundiy,  which  may  be  impoaed  b7  inpll* 

cation,  67  D.  767. 
To  drain  over  lower  eatate,  when  paasea  by  deed  of  up- 
per, 87  D.  89. 
Water,  drainage,  dvil-law  rule,  82  D.  128. 
Water,  drainage,  common-law  rule,  82  D.  181 
Ways,  when  paaa  by  implication,  57  D.  761 

IIL  Variocb  EAamairm. 

1.  Laleral  Support. 

Doea  not  extend  to  buildings,  66  D.  641 
Injunction  against  interference,  52  B.  58L 
Of  lataral  support,  66  D.  647;  84  D.  777. 

1  Ught  and  Ait. 

Eaaement  of,  7  D.  61 
How  acquired,  29  B.  401. 
Light  cannot  be  cut  off,  when,  6  B.  80T. 
Of  light  and  air.  92  D.  460. 

Over  adjoining  Unda  lanotreeogniaed  In  thla  euuatoy< 
66 O.  461 

1  Waipt. 

Acroee  a  lot,  where  enters  and  termlnatea,  88  D  281 

Adverse  use  of,  what  is,  100  D.  Ill 

Appendant  cannot  be  turned  into  ways  in  groaa  wltl^ 

out  grantor's  assent,  100  D.  116. 
Are  either  in  groaa  or  appendant  to  buid,  109  D.  Ill 
Ban  aeraaa,  right  to  maintain,  100  D.  Ill 
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Banding  maj  be  erooUd  of«r  right  ol  wy,  60  R.  64, 

Bf  Moeaaltj,  8S  D.  091 

WDTwitoaoe  not  fuOdwit  gnmiidi  for,  tf  Dl  lOk 

d«fln«l,  86  D.  M4. 

mnit  bo  f onndod  on  a  gnnt»  46  D.  464. 

iiMCMioaB  of,  86  D.  0n;  100  D.  110. 

ban  OMamont  foondad  an  an  impllad  grant,  86  D. 
670. 

limited  bj  neoeaaitj  creating,  SO  R.  41& 

mere  convenience  not  sufBoient  to  entitle  grantee 
to,  86  D.  07&. 

neoeaaitjr  whether  moat  be  abaolute,  SO  R.  416-4SQ. 

right  to  go  on  adjoining  huid  in  oaae  of  obatniotlon 
of,  64  D.  784. 

right  to  two  waja,  when  vomj  eziat,  86  D.  46Bw 

what  aufBcient  to  give,  85  D.  67& 

when  exiat,  80  R.  4Lfr-t20. 

when  implied.  86  D.  406. 

when  ranerved  by  inaplieatlon,  88  D.  61 

who  entiUed  to,  18  D.  740^ 
Oarriage  way  indudea  foot  and  hoTM  way,  100  D.  116. 
Claeaificatiun  of,  100  D.  116. 
Ooorae  of,  oannot  be  altered,  without  grantor'a  aaaent. 

100  D.  116. 
Oeatioii  of  easement  of,  100  D.  116. 
Oeflned,  ICO  D.  116. 

l>iffer»iioe  between  and  roada,  100  D.  111. 
Different  Ictndti  of,  100  D.  116. 
For  one  purpoee  doea  nut  inolude  another,  88  D.  280i 
QjitM  acroas,  g  antor  mmy  erect,  88  D.  282;  100  O. 

117. 
la  confined  to  purpoeea  for  whieh  granted,  88  D.  886. 
Laod-owner'a  right  in  Und  aubject  to,  88  O.  SSL 
Of  neoeaaity  exiata  only  over  landa  of  grantor,  86  D. 
076. 

repaira,  who  must  make,  80  D.  679i 

aelecting  route  of,  86  D.  078. 
Owner  of,  may  go  outalde  of,  88  D.  tBL 
Owner  of,  may  repair,  88  O.  28L 
Private  nature  of,  100  D.  117. 
Private  wVf  right  of  traveler  to  go  over  adlaoent 
hind,  64  D.  788.  ^^ 

Reaaonable  nae  of ,  la  a  queatlon  for  the  jniy,  88  D. 

880. 
Repairs,  mnteea  mnat  make,  100  D.  118. 
Righu  of  Und-owner  in  land  oeenpied  by,  100  D. 
11& 

of  land-owner  to  eover,  100  D.  llOi 

to  make  repain  of,  100  D.  1I& 

to  remove  obetruotlona  from,  100  D.  118w 
To  one  tract  of  land  mnat  not  be  naed  to  manh  an- 
other, 88  O.  88L 

1  DrainaffB, 

OoBdnlta  bringing  water  to  houae,  right  to  mend.  6  R. 

806,  aor.  ^ 

On  eouveying  one  of  two  tenementa,  SO  R  416,  466. 
Right  of,  whether  paeaea  on  deed,  40  R.  637-680l 
Right  to  drain  water,  68  D  867. 
ServitU'Ie  t'l  receive  water,  extent  of,  88  D.  467. 
ServitmL  to  reoeive  water  muat  not  be  made  mora 

oiieroud,  88  D.  467. 
To  draw  water  (rum  apring,  oalng  larger  pipe  enjoined. 

48R681. 
Water,  aervitude  of  receiving  not  to  be  made  moi« 

oneruvu,  82  D.  124. 
Water,  aurfoce,  right  to  bank  againat  or  to  drain  off. 

82  D.  128. 
Way  acroea  a  lot,  righta  of  land  owner  to  alnk  draliH 

beneath,  100  D.  110. 

lY.    Uaa;  OaaTRucrioH  or  awd  RanaDin  roB. 

Andent  windowa,  injunction  againat  obatnicting,  88 

D.  417. 
Draining  watereouraea,  damagea  for.  82  D.  187. 
BJeetment  to  recover  eaaement,  08  D.  739. 
Bzoavatton,  liability  (or  making,  80  D.  047. 

liability  for  making  in  negligent  manner,  00  D.  046. 

liability  for,  when  made  by  a  conti  actor,  60  D.  060. 

notice  to  bo  given  before  making,  00  D.  060. 
Improper  use  of,  makea  one  liable  for  treapaas,  81 D. 

80& 
l^Janotion  againat  augmenting  aarvttade,  88  Di  181 

againat  tanpalring,  00  D.  048. 


for  faifringtaag,  66  D.  6l^ 


040. 

liability  for  impafaring  by  grading  atreet,  66  Dl  616 
auooeaalve  aoHona  for  sabaidence,  66  K.  96i-66l 

Ligbt  and  air,  action  for  atopping,  7  D.  48l 

Light  and  air,  obatnietioii  of,  29  R.  401. 

Light,  deelaiution  for  atopping,  6  R  867. 

Obatnicting  light,  aiipeeaaive  aetiona  for.  86  R.  861. 

Raity  wall,  enjioiuing  removal  of  or  iajwy  te^  68  R 
681. 

RighU  of  owner  of  fee,  17  D.  116. 

To  bore  for  oil,  ejectment  to  recover,  96  D,  7HL 

Uae  which  may  be  made  of,  82  D.  90&. 

Water,  artificial  drainage  of,  enjoined,  82  D.  18R 

Water,  drainage,  injunction  againat,  82  D.  164. 

Way  of  neoaaaity,  ebatruction  to,  ac^m  for, 86  D.  676 

y.    TnAraraa  ov. 

Chimney,  eaaement  on  eonveyandng  |NUt  of  property, 

40  K.  630. 
Deviae  of ,  23  R  440w 

On  sale  of  one  of  two  tenementa,  86  K.  416L 
Passing  upon  aeverance  of  tenemente,  78  D.  IW. 
Purchase  of  land  aubject  to,  78  D.  121. 
Righu  of  grantee  of  aervlent  eatate,  28  R  447. 
Sale  o(  land,  when  deemed  aubject  to,  66  D.  86. 
Way  by  neceosity,  on  partition  of  building,  86  R.  4lflL 
la  appurtenant  to  every  lot  into  which  traet  may  Im 

aubdivided.  79  D.  728. 
of  necesaity,  tranafer  of,  8S  D.  670,  68O1. 
when  paseee  aa  an  appurtenant,  86  D.  076. 
Ways,  grant  of,  and  when  appurtenant,  106  D.  116- 
116. 
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Abandonment  of,  40  D.  466;  48  D.  401 

How  deetroyed,  24  D.  228. 

Loaing  by  non-uaar,  86  D.  81L 

Parolllcenaa,  naodlfying  or  extinguiahlng,  48 

Right  to,  how  loat,  46  O.  680L 

Severance  of  horitaga,  whether  eztingttlalMa 

easementa,  67  D.  766-70& 
Unity  of  title  and  pea  lamion,  axtingoiahmant  of 

ment  by,  64  D  74& 
Way  of  neeeaaliy,  when  oaiaea,  86  D.  677. 
When  not  deetroyed  by  aale  of  part  of  landau 

682. 
Whidow  lighta,  right  to  obatmet  hy  holldh^n. 


D. 


BAVB6DBOPPIMQ. 
Baa  GuMUiAb  Law,  YI,  18. 

BOOIiBSIASTIOAL  OOUaTS. 
Jw%a8  of,  llabUMiy  of,  86  R  686, 687. 

BDUOATION. 
BaaSouooLa. 

BJBOTMENT. 
L    Katuei  or;  Who  Mat  MAiirrAiir;  TAia 
IL    Daramaa  to. 

IIL     YWDICr  AMD  JCMIWR'.  » 

L  Formqfi  Rtcowery ^ Pa^L 
2.  Efftct  of. 
IT.    Mmmmm  Paorm ;  Bmbiammti 

See  Oo-miAMCT,  IIL 

L    Natou  or;  Wao  Mat  MAiaTAO;  TtaUL 

Ceifm  qu§  tnut,  ejectment  by,  68  D.  47R 
For  incorporaal  property.  80  D.  226. 
For  Unda  forming  part  of  highway,  28  D.  861 
Legal  title  eaaentU  to,  80  D.  087. 


Liea  againat  one  appropriating  highway,  26  R  887. 
Mortgagor  maymiaintain  ejectment  or  traa|«aa,  14  D 

474. 
Municipality  may  maintain  for  atreet  or  aqnara,  61  R 

478. 
Nature  of  aotlon  of,  86  D.  208L 
Poaseealon,  eonatniotive,  aufllcieat  to 

BOiy  action.  86  D.  822. 
Paaaemlon  austaina  ejectment,  60  D.  601 
Prior  poaaeaalon,  oharaotor  of,  to  warrant 

D.  004. 
Prior  poaaearion  for  period  raqulrad  by  ttatola  of  UbbIi- 

atlona»66D.  ^ 
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^^■■***'*t  matm  of.  8S  D. 


uati&r  ibm  todm,  fa 
fiMfnwCiSSD. 


tlUe  M  %  detonae  to,  60  D.  ttL 
Bqoittbl*  dcfeoMi  in.  78  O.  090. 
Eqaitabie  tills  noi  reepgnlaed  in,  68  D.  471 
Le«al  tilto  prevalli,  68  D.  47S;  60  D.  484. 
nucataadliv  ^*l«>  ^Imb  >b*J  be  m*  up,  08  D.  881 

MHioo  iMinnt  Im  defeated  by  proof  of  eot- 
ttaodiiv  titio  til  third  penon.  00  O.  008. 
In  third  pereoa,  when  defewnent  may  not  rely  en. 


m.    Tnoior  An  Josenirr. 

L  ^orm  ^f:  HioeeTy  tj  ParL 

•I  tfftlMO  part  on  enit  for  the  whole,  64  D. 
41fr-4lOL 
ef  mdlvidnd  pait  on  nit  fbr  the  whole,  64  D.  410, 
417. 

eartafailT  reqnlnd,  64  D.  417. 
part,  64  D.  41& 

1  lyiMt^. 

and  their  privlee  may  be  dlspoMseMd,  80 
D.  811. 

,  eegfanta^  and  tenant*  may  be  diapoaaaaaed, 
80  D.  811 

ffmaait  In,  agalM>  tenant,  when  binda  landloid,  06 
1X471 

eC,06DL478;  68  D.  856. 
OC44D.  801 

on  altar^eqnirad  title,  64  D.  646. 
iclitalve  at  eonwnon  law,  86  O.  201 

on  one  not  a  partyt  85  D.  210. 

en  title  aoqnirad^MUlante  KCe,  48  D. 

when  eoiiotoaivn  en  the  title,  86  D.  8B1 
Luidlufil,  when  eetopped  by  jadinneDt,  80  D.  811 
Pany  euterfiiK  dnring  pendency  of  anlt,  86  O.  810. 
Pmmnuitlon  w  that  all  penooain 

nnder  defendant.  80  D.  811 
Pnrdmner  at  eKeeuuon  eale  may  be 

D.  ni 

pMul«nCa  UU  may  be  dlipoeaaaaed,  80  D.  811 
Baalittftlon  of  party  wrongfcJty  dlapoeaeaaed,  88  D. 

814. 
Btatnte  of  llinltatSona,  Judgment  in,  effaet  of,  on  ran- 

nliw  of ,  64  D.  646,  647. 
Tlmant  in  poaeaaaion  prior  to  action  brooirht,  00  D. 

460L 
Tananto  nnder  deftaidant  may  be  dlapoaaaeaed,  80  D. 

811 
Wenmutor.  when  bonnd  by  Judgment  in,  4S  D.  670. 
Who  w^f  IM  dl^Meaaemd  nnder  Jndgment  in,  80  IK 

811-814. 

ored  nnder  Judgment  under,  66  D. 

01 

by  Judgment  in,  80  D.  811 


entered 


!▼.    Mwa  Paoma;  EMiLBMaim. 

iMemenf,  phiiniMT  raeoToring  ia  entitled  to,  41  R 
134. 

pfutt'8,  action  for,  aftar  raeorering  poaaeaeloa, 
86  b.  888. 
leal  actioan,  ranta  and  proflta  may  be  reeoteied  up  to 

day  of  verdict,  08  D.  681. 
Eight  to  enipi  planted  after  action  broog  ht»  f  B.  471 


■LBOnON. 

See  Wiua,  Y,  11 

of  doetrine  of,  68  D.  801 
iVandulent  aale,  eieotion  to  afflnn  la  Irrarocable,  88  D. 
701 
alaeUon  to  diaaiinn,  how  made,  88  D.  706. 

It  of,  where  daacription  in  deed  uncer- 
tain, 60  D.  641 

election  between  eounta  in,  66 IX  OH 

«o  Muftm  An.  D.  *  An. 


BLBOTION8. 
L    QvAunoAnoMB;  Eiaat  to  7c 

n.     KiGiaTBATIOn. 

DL    BAUfOra. 

IV.      BOLDIMO  OP. 

y.    RieiiT  TO  Oppiob;  Imuenu  Cabmbai^ 
YL    VALiDirr;  OojiTieniia. 
▼IL    OfpioiBa  OP. 

Bee  OoMRimnovAL  Law,  III,  10;  OonsAon,  YI,  46 

Oamiko,  iL 

Illegal  Toting,  aee  Cainiif  al  Law,  VI,  81 

L    QoAUPiCATioHa;  Rien  to  Voua 

Lagialature,  Toten*  qnalillcationa  cannot  be  added  by, 

28  D.  041 
Statute  denying  women'a  right  to  vote  la  ralid.  18  1 

680-«0L 
Soffnge  la  not  a  right  of  dtlaenahip,  20  R.  688-601. 
Tanritoriea,  power  of  coograaa  over,  quaUfleation  «f 

TOtera  in,  07  D.  867. 
▼otera,  disfranchlaing  for  crime,  97  D.  261 
diaf  ranchising  for  desertion,  07  D.  206. 
disfranchising  on  acoonnt  of  raoe,  oolor  or  prari- 

ooa  ooridition,  07  D.  204. 
dlafranohisiug  one  who  holds  an  office  07  D.  267. 
foreigners,  atate  may  give  elective  fraiichiae  to,  07 

D.  261 
In  the  territoriee,  power  of  eongreea  over,  87  D. 

267. 
lagialature  cannot  add  to  wmatitutlonal  qualiiica> 

tionaof,07  D.  264. 
queationa  may  be  aaked  to  taat  qoaliflcationa  of,  07 

D.  266. 
quallflcations  of,  power  to  preaoribe  realdee  in  the 

atatee,  07  D.  261 
qoaliflcationa  of,  reatrainta  upon  power  of  atatee  to 

fix,  07  D.  261 
ragulaUona  on  exerdae  of  right  of  suffrage  must  be 

raaaonable,  07  D.  861 
right  to  TOte  ie  not  a  privilege  or  immunity,  07  D. 

808. 
atatute.ezaotlng  qualifieationa  of,  87  D.  64,  61 
taxea,  exacting  payment  of  aa  a  qualiflcation  for,  81 

D.  261 
teat  oatha,  exaction  of,  97  D.  866,  861 
Women  cannot  rote,  SO  B.  81 
Women  not  entitled  to  vote  under  federal  conatitotton, 

SO  B.6a6-60L 

IL  RsoiarnATioir. 

Begistration,  eonatitutionallty  of  lawi  requiring,  07  D. 

886. 
Uw,  validity  of,  86  R.  790-701 
of  votera,  ooostltutonal  provialona  regarding;  88  D. 

642. 
of  votera,  defectire  regtuters,  23  D.  641 
of  voters,  law  for,  constitutiunality  of,  23  D.  641 
of  voters,  law  for,  inoraaslng  period  of  reeideooe.  88 

O.  646. 
cC  Toters,  law  for,  must  give  full   opportunity  to 

comply  therewith,  23  D.  646. 
of  voters,  law  for,  must  not  destroy  electors'  risrhts. 

23  D.  641 
of  voters,  law  for,  must  not  be  against  a  daaa.  88  D. 

644. 
of  voters,  law  for,  must  promote  and  not  Impair  the 

elective  franchise,  23  D.  644.  646. 
of  Toters,  law  for,  prohibited  in  Texna,  23  D.  641 
of  voters,  law  for^  snould  be  uni/orm,  23  D.  644. 
of  voters,  m»n-perfonnance  of  duty  by  nffloers  of 

raglstration,  88  D.  647. 

in.  Ballots. 

Ballota  containing  initials  of  christian  name  only.  81 

D.  401 

deeignatinfc  candidate  by  initials  of  chriatiao  name. 

07  D.  161  ^^ 

printed  answer  for  written  votc^  68  R.  404. 

Printers'  dashes  between  heading  and  names  ritiatea 

ballotd,  61  B.  648,  640. 
Voter'a  intent  may  be  inferred  from  hia  acta,  78  D.  101 

rV*.    UOLDINO  OP. 

Date  of  holding  must  be  fixed  by  proper  authority.  88 
D.  76L 


82    ElectioiUL 


INDEX  TO  NOTB& 


"KmlrliTfnfiptfc 


Notioe  of,  bflnn  to  g1^,  88  D.  750. 
Notice  of  holding  of,  whether  eesentM,  tS  D.  fA, 
Proobunation,  neoanlty  for,  70  D.  709. 
StaUitorj  proTiflioni  conoemlng,  are  directory  merelT. 
CI  D.  408.  ^  #• 

T.  BlOBT  10  OinOI,  IBILWIBLB  CAMIMSAn. 

Deeeesed  ptrMB,  eleetion  of.  effect  of ,  St  D.  U8. 
IneligibUity  of  highect  oendldiite,  eflMt  of.  on  next 

hteheet.  U  B.  841. 
Ineligible  candidate  reodving  the  highest  wf^  61  D. 

161. 
Majority  of  legal  Totas  must  elect,  84  D.  OBL 
Of  person  after  hie  death,  62  D.  162. 
Ticket  cannot  be  adjudged  elected  became  wCet  an 

improperly  rejecied,  88  D.  487. 

YL    VALurrr;  Ooimmvtt. 

Alien,  what  rebuts  presampUoB  that  he  was  entitled 

to  TOte,  84  D.  260. 
Oonspiracy  to  intimidate  foters,  51  D.  08L 
Oontestant  must  show  error  affecting  result,  88  D.  760. 
Oontestiag,  drcumstaxitial  evidence  to  show  for  whom 
party  Toted,  84  D.  278. 
because  of  illegal  rotes,  84  D.  868. 
for  illegal  Totes,  must  show  that  they  chansed  the 

result,  84  D.  268. 
goii«  behind  the  ballotsL  84  D.  868. 
UgslToter may  waive  his  priviltte  sad  state  for 

whom  he  voted,  84  D.  878. 
opening  ballot-boxes,  84  D.  278. 
Contest,  voter  when  regarded  as  party  to,  84  D.  ITL 
Declaration  of  party  as  to  his  rote,  84  D.  270. 
Disqnalifled  voter  must  disclose  for  whom  he  voted. 
84  D.  809.  272.  ^^ 

BlectlonB,  irregobrity  In  notioe  of,  87  D.  IIOl 

Bvidence  to  prove  that  roglstered  voter  is  not  a  eltl- 
■en,  84  U.  260l 
to  show  for  whom  party  voted,  84  D.  260l 
IVaud  in  eonducting,  88  D.  763. 
Ulegid  voting  at  irregular,  60  D.  471. 
Improper  reception  or  rejection  of  vote,  88  D.  760l 
Intamidation  sufficient  to  avoid,  88  D.  768. 
Irregularities  not  changing  result  do  not  vitiate,  88 

Irregiibuitiee  whldi  do  not  invalidate,  60  D.  478. 
May  be  vacated  for  rejecting  legal  votes,  88  D.  487. 
Not  eonducted  according  to  law,  88  D.  740. 
(MBcen  acting  without  authority,  88  D.  768. 

disqualiflcation  of  part  of,  88  D.  768. 

failure  to  be  sworn,  88  D.  76& 

who  cannot  read,  88  D.  768. 
Omission  to  observe  mandatoiy  rale  of  staftuteu  88  D. 

780. 
FoUs,  s4Journing  tram  one  place  to  another,  88  D.  761. 

closing  prematurely  or  at  improper  times,  88  D.  761. 

fkilure  to  open  at  proper  place  or  time,  88  D.  761. 

holding  at  improper  place,  88  D.  76L 
Presumption  that  foreign-born  voter  was  quaUfled, 
100  D.  209. 

that  voter  was  qualified,  100  D.  868. 
Proclamation  for,  omission  of,  88  D.  760l 
Batom,  noglect  of  officers  to  make,  88  D.  764. 
Votes  cast  oontrsry  to  agreement  not  to  vote,  88  D.  764. 

given  for  a  comoensation,  88  O.  768. 

given  for  ineligible  candidate,  88  D.  768. 

given  to  candidate  who  agrees  to  donate  part  o< 
salaiy  to  the  public,  88  D.  768. 

Voter's  declaration  respecting  contents  of  his  ticket. 
87  D.  16&  »^  "•  "» *»»^ 

cannot  be  compelled  to  discloss  the  contents  of  their 

ballots,  97  D.  168. 
statutes  exacting  qualifications  of,  87  D.  04,  OSL 
VII.    Ofnons  or. 

Bribery  or  corruption  punishable  at  common  law,  88 

Iw  818. 
Cknvassing  board  cannot  reverse  decision,  22  R.  879l 

right  to  reconvene,  22  R.  279. 

mandamut  to  compel  reconvening,  22  B.  279. 
Oertlftoate  of,  collateral  inquiriee  notwithstanding,  60 

Duties  of  boards  of,  are  ministerial,  68  D.  78. 
Election  officers,  liability  of,  00  D.  727. 
Inspectors,  decisions  of  not  conclusive,  78  D.  191 
Officer  denying  right  to  vote,  liability,  86  &  690l 


Iicft  open 


BLBVATOBa 

to  enet  to  be  satisfactory,  64  B.  TUt  Tliw 
and  nngnarded,  40  R.  008. 

of  nogligeoce  from  falling,  60  E.  fOlL 

BMANOIPATION. 
See  pARunr  aid  Cbilq,  I,  T. 

BMBEZZIiSMBNT. 
See  ClUMiXAL  Law,  VI,  1^ 

XMBLBMENTS. 

See  Eiwaiumn,  IV;  LamdiiOu  um  Ttariar,  IV,  8| 
TSM  AVIS  ton  Lm. 

raeetment  only  reoovsrixw  ln»  entitled  to,  41  B.  184. 
Rightto,40B.0& 

between  mortgagee  and 
What  include,  40  R.  96. 


»,41B.U4. 


L 
IL 

ni. 

IV. 

V. 


VI. 


VIL 


BMINBNT  DOMAIV. 
Rmu  or;  Wao  mat  Enaau. 
Foa  What  Usis  mat  n  P^'nr'fTi 
DsLMATioM  or  Pown  or. 
Pboputt  BunmoT  la 
MoDK  An  Errior  or  EZB0ti& 

L  ProoMdingi  on;  JS/«s4  qA 

8.  Takino;  ITluU  is, 

OOMPBlfSATIOX. 

L  N$eesiity,  Su^leUney,  Right  to. 
8.  AuusmerU  and  Acc^tance, 
DssraoTiso  Peopditt  io  Puvnr 
Firm, 


Bee  Ooftro&Anoin,  m,  8;  Murioipai  OouonaTK)!!, 
II,  8;  RaiLnoADs,  L 

L    Natdrb  or;  Wao  mat  Krmflisfc 

Leglslature,_power  of,  to  determine  what  is  a  pnblie 

use,  22  D.  09L 
Limitation  of  power  of  eminent  HnmaHi^^  26  D.  OSL 
Power  to  exercise,  86  D.  47L 
Private  statutss  authorising*  held  oneonstitutlonaL  91 

D.  686. 
OMrporatioos  aay  snsraise  eminent  domain,  80  Di 

statutes  authorising,  held  eonstitutlooa],  81  D.  6681 
Taxation  distinguished  from,  66  D.  886. 
Statutes  concerning  are  in  derpntion  of  eommon  law, 
and  are  strictly  oonstnied,  78  D.  684. 

IL    Foa  What  Usis  mat  n 


Assessments  for  street  improvemonts,  66  D.  88L 
Booms,  condemnation  of  lands  for,  22  D.  WT. 
Bridses,  condemnation  of  lands  for,  82  D.  081 
Obuuus,  condemnation  of  lands  for,  ffi  D.  097. 
Oemeteriee,  condemnation  of  lands  for.  22  D.  008. 
Oonsent  to  taking  for  private  nss  under  uncon8tit»> 

tionalact,68D.  886. 
Distinction  between  using  street  for  steam  and  borse 

railway,  9  B.  406w 
Drainage,  condenmation  for,  88  D.  007, 706. 
Bxistenoe  of  highwvr  does  not  authorise  nw  of  lands 

for  railroad,  81  D.  878. 
Ferries,  condenmation  for,  22  D.  OOL 
Highways,  condemnation  for,  22  D.  fUL 
Hotels,  eondemnation  for,  22  D.  689. 
Landsappropriatedtoone  public  use  maybediancsd 

to  another,  26  D.  044. 
Mav  be  exercised  in  behalf  of  nllroad,  81  D.  878. 
MiUs  and  manufactories,  condemnation  of  lands  for, 

22  D.  099. 
Mining  purposes,  ffi  D.  708. 
Owners  consent  validates  taking  nndsr   onoonstltn- 

Uonal  statute,  68  D.  830b 
Power  oi,  must  be  exerdsed  only  for  pnblie  osea,  81 

D.  878;  40  D.  880,  881;  68  D.  836w 
Power  of,  may  be  exercised  in  behalf  of  private  oorpc 

rations  or  persons,  81  D.  872. 
Private  property  can  be   condemned  for  pahBe  nee 

only,  82  D.  080. 
Private  roads,  22  D.  008,  760;  40  D.  28U 
constitutional   authority  to  authorise  taking  lands 

for,  91  D.  589. 
statute  eetabli^hing  without  consent,  18  B. 
whether  pobUo  uses,  91 D.  686^6801 


Xminont  Bomain. 


INDEX  TO  K(XrE& 


Xminent  Bomain.    8S 


Piirafie  an  dctea  not  vmrnuit  ttnreise  of  cgnlnont  do- 

maim,  28  D.  42SL 
Pitfmto  wi^,  statute  em|}Owertnir  takinir  for,  IS  R.  404^ 
fnpenj  notto  1m  takan  for  prlTftto  purpo^of,  40  D. 

290;  58  D.  898b 
P^blie  boMilt,  wtetMfBeiont,  a  D.  688l 
boildiiwi,  ooodomnsaoD  for,  22  D.  008. 
oanTenwaob  am  Kraaad  forozerdoo  of  power  off,  St 

parptmm,  vhtti  v,  96  D.  M7,  668^ 
PabUe  imm,  maj  be  lociJ.  22  D.  OOa 
qoeedoo  of,  is  Jndidsl,  22  D.  60L 
wbst  is  a.  22  D.68&-707. 
vliother  oquiTalent  to  pabHa  benefl^tS  D.  (Mb 
whfeUier  neceosily  most  be  absolute,  22  D.  688l 
whole  pabUc  need  not  be  interested  In,  22  D.  888L 
Raitraada.  ooodemnation  of  fatods  f or,  22D.  0OS,  dM. 
R«ht  of  iMor  bj  poliUe  easentlal  to,  22  D.  687. 

for  ptoaaore  azeoniona,  aondomnatioa  for,  22 
D.  9B6. 

prtwata,  oondemnation  of  lands  for,  22  D.  608. 
pobtie,  eomdempation  of  lands  for,  22  D.  003. 
fliwus  and  dnlna,  ooodsmnatioD  of  lands  for,  ffi  I>. 

0D7. 
mpniaph  lines,  eondemnatfon  of  lands  for,  22  D.  697. 
Water  and  gas  works,  ooodenination  of  luds  for,  22 

D.  007. 
Watf^,  ooodemnatlon  of  {nterest  In,  22  D.  756^ 
__for  what  purpose  majr  be  taken,  23  D.  423k 
pow«r  as  a  pobUo  use,  23  D.  682. 


m.     DKilOATIOir  Of. 

Privata  eorpontkm  or  Indlvktual  may  ezeroise  rifbt 
ei;  89  D.  6U. 

IT.     PlOPBETT  SvsnOf  to. 

atf  eanaol  take  lands  of  railroad,  40  R.  740i 
Oorparata  property  may  be  oondemned,  83  D.  51& 
Obrporation's  right  to  take  another  oorporftUon*s  land, 

24  R.  861,  662. 
Fkaochiaa  nsy  be  taken,  91  D.  972;  88  D.  616;  42  D. 

720L 
Land  off  oMimllroad.  taking  for  snother,  24  R.  661. 
Mvah  tanda,  redaiming,  90  D.  646 
OOoers  of  railroad  are  judges  ef  necessity  for  taktof 

landa.  67  D.  TOl 
One  railroad  eannot  take  another  road,  40  R.  740l 
Pablic  park  or  eommon,  railroad  eannot  take,  40  R. 

74flL 
Streets  in  city,  right  to  take,  for  railroad,  38  D.  61C 
8'reeca,  taking  land  In,  66  D  806. 
Takinir  iM»d  devoted  to  oublie  use,  24  R.  661. 
land  of  eeoMlery  for  highway,  24  R.  66L 
land  of  raifaxMd,  94  R.  661,  662. 

T.    MoDBi  Am  Smor  of  Bznunm 

1.  Proeeading$  on;  Bfset  qf. 

Abandonment  of  proeeedings,  when  allowable,  86  D. 


Abandoning  proeeedings  to  e<Nidenin  property,  91  D. 

376;  32  D.  610;  43  D.  806. 
Goodemnation  leaves  tlUe  in  fee  In  the  owner,  06  D. 

720L 
Entry  on  lend,  when  justified,  74  D.  666. 
Final  jodgmant  In  proeeedings  for,  60  D.  434. 
Iiiiarost  aoqpdrsd  by  eondemning  right  of  way,  98  D. 

7». 
Jary  trial  in  prooeedings  under,  oonstitnilonal  right 

to,  86  D.  472;  48  D.  190. 
Report  not  eollaterally  reviewable,  32  D.  610. 
Bl^ht  of,  must  be  raeeonably  exercised.  60  0. 648. 
ntia,  trial  of,  in  oondemnation  suit,  80  O.  486. 

2.  Taking,  What  it, 

Chaagtqg  grade  Is  not  taking  of  lands.  28  R  467-462. 
PloufHi^  fauid  In  building  railroad  Is  taking,  26  li.  Ml. 
Flooding  pHrate  property  by  town  Is  taking,  20  R. 

GfriagesasinoBt  over  prlTato  property  Is  taking,  28  R. 

▼L  OoMpnsATioa. 
1.  JTssssKCir,  5i(^Mmey,  Right  la. 

or  laeonfinlenes  from  laytaig  traek  !■ 


Appropriation  In  advanoe  of  payment,  48  D.  688L    See 

31  D.  876. 
Authorixii^  telegraph  poles  In  highway  wtthout  eoa^ 

peneation,  40  R.  14-lOL 
Oompeneating  owner  where  sferset  UMd  for  railroad,  48 

R.  14, 16, 1& 
Oompensation  for  nfling  itnet  or  road  for  railway,  9 

fonneriy  not  allowed  for  roads,  91  D.  979. 

limitation  of  time  to  i^ly  for,  91  D.  976. 

must  be  in  money,  81  D.  876. 

must  be  provided  for  In  advance,  91  D.  9X6.    See  48 

D.  686. 
most  precede  takiqgt  T9  D.  689. 
need  not  precede  occupation  for  snrvev,  91  D.  974. 
off  person  who  has  conveyed  lands  fronting  on  a 

street,  22  D.  634,  7fi6L 
postponing  till  levy  of  tax,  91 D.  974. 
right  to^  when  vests,  88  D.  109. 
to  be  made,  7  D.  684. 
when  need  not  precede  taking,  91  D.  974 
when  property  Is  taken  direeUy  by  oounty,  state^  or 
nation,  81  D.  874. 
Catting  off  owner's  aocsH  to  river,  damages  for,  24  R. 

894. 
Damsgas  need  not  be  paid,  where  land  Is  taken,  89  D. 

66& 
Damages,  riflrht  to,  when  beoomas  vested,  86  IK  208; 

83  D.  744. 
Entry  when  may  be  made,  before  payment  off  oompen- 
sation. 31  D.  878. 
Injury  to  dock  owner  from  eonstructing  pier,  7  R.  180. 
Interest  in  property  for  which  oompensation  must  be 

made,  22  D.  634. 
Pavment,  how  must  be  provided  for,  91  D.  972. 
Pumie  works,  damages  for  erection  of,  79  D.  447. 

damages  for  injury  occasioned  by,  69  D.  677,  680. 
Railroad  in  street,  abuttiog  owner's  right  to  compen- 
sation, 28  R.  287-271. 
?fhen  peyment  must  be  made  for  buds  taken  In  enr> 
else  of  right  of,  11 D.  607. 

2.  Atunment  aikd  AM^ptanca. 

Benefits,  eonstltntional  provisions  against  seMag  oC, 

against  damaoes,  46  D.  634-636. 
not  to  be  set  ofra^nst  value  of  land,  46  D.  689L 
special  and  peculiar,  to  owner,  46  D.  682. 
states  denying  right  to  set  off,  46  D.  633. 
setting  off  damages  against,  46  D.  632-536;  60  R.  481 
to  one  tract  cannot  be  set  off  against  damages  to 

another,  46  D.  683. 
Changing  grade  of  street,  damages  for,  7  R.  180. 
Compensation,  tribunal  to  determine  amount  of,  81 

b.  876. 
how  estimated,  86  D.  163. 
legislature  may  prescribe  mode  of  ascertaining,  21 

D.  634. 
mode  of  ascertaining,  76  D.  816. 
mode  of  obtaining,  b  subject  to  legislative  oontrol, 

81  D.  876. 
to  which  owner  Is  entitled,  00  D.  806. 
Consequential  damages  where  no  land  taken,  7  R.  180. 
Consequential  injuries,  payment  for,  may  be  required, 

68  D.  868. 
Consequential  injuries  to  one  whoee  land  Is  not  taken, 

63  D.  307. 
Damages  allowable  when  lands  are  taken  for  publio 

use,  88  D.  11S-12L 
assessed  value  of  lands  not  admissible  as  evidence 

of,  88  D.  118. 
eonsequential,  74  D.  249. 
difference  between  value  of  land  before  and  after 

taking  is  a  fair  test  of,  88  D.  I  IS. 
for  pubile  improvements,  must  be  sought  in  l&e 

mode  specifled  by  statute,  21  D.  171. 
from  outs  and  embanlunents,  88  D.  116. 
from  increased  danger  of  Are,  88  D.  116. 
from  neoessity  of  constructing  fences,  88  D.  116L 
from  obstruction  to  drainage,  88  D.  115. 
from  taking  for  Tsilway  purposes,  elements  of,  88 

D.  114. 
how  to  be  estimated,  88  D.  110. 
improvements  wrongfully  pot  on  lands  must  ba 

allowed  for,  88  D.  120. 
hiterest  as,  88  D.  UL 
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DMMffM,  meamm  of,  88  D.  llflL 

muflt  be  paid  in  moDey,  88  D.  12L 

miMt  be  given  in  all  oues,  88  D.  US. 

need  not  be  aooaBeod  bj  Jury,  22  D.  0S4, 7MI 

opinion  of  witnenee,  88  D.  118. 

aalee  of,  evidenoeof,  88  D.  119l 

■peculftUve,  not  allowed,  88  D.  ItO. 

to  mill  from  making  it  dangerooe  Utr  tmnm  to  ai^ 
pfXMMdi,  88  D.  llSw 

to  part  not  taken,  88  D.  114. 

to  riparian  righu,  88  D.  11& 

to  whole  tract  must  be  given,  88  D.  119i 

value  of  land,  88  D.  117,  lia 

where  land  was  wrongfully  seised  and  improvements 
put  thereon,  88  D.  120. 

where  one  railway  takes  the  land  of  another,  88  D. 
110. 

where  part  of  the  tract  is  taken,  88  D.  114. 

where  whole  tract  is  permanently  overflowed,  88  D. 
114. 

where  tract  Is  taken,  88  D.  118. 
Pendng  as  an  item  of  damages,  45  D.  6S6. 
Noise  and  smoke  of  train,  damages  from,  7  R.  180i 
Preventing  access  to  publio  road,  damages  for,  7  B. 

170l 
BIparian  owners,  damages  for  depriving  eC  aooess  to 

the  river,  7  B.  170. 
Time  of  estimating  value  of  proper^,  45  D.  8M, 
Trial  bv  junr  In,  85  D.  472;  48  D.  100. 
Vibiatton  of  trains,  damages  from,  7  R.  180. 

yn.    Dhtbotdto  Pbopbrtt  to  PurvBHT  8nBA»  or 

FiRI. 

lire,  destrojlttgproperty,  to  prevent  spread  of,  57  D. 

liability  of  ofllcers  for  tearing  down  houses,  47  D. 

207. 
fasing  houses  to  prevent  spread  of,  47  D.  207-210. 
right  to  destroy  property  to  arrast  spread  of,  67  D. 

488. 
statutes  authorizing  ruing  of  buildings,  47  D.  208. 
Municipal   corporation,  liability  of,   for   deetroying 

buildings  or  other  property  to  arrest  lire,  47  D. 

206,  210;  67  O.  48& 
Manidpal  oorporation,  right  of,  to  destroy  property 

to  prevent  spread  of  Ore,  47  D.  206, 210;  67  D.  488. 

DBAWBRIDQBS. 
SeeBMDOM. 

BNAOTMBNT. 
Bee  Br ATom,  yn. 

ENEMIES, 
iee  iNTBEMATioirAL  Law. 

BNTIOINO  AWA7. 
iee  BuBAi*  An  Wiri^IL  2;  MAsna  aid  BttTAvr, 

BNTB7. 
Bee  JoDaHBiraB,  I;  Wun  or  BmT. 

BN  VENTRE  SA  MEBB. 
Bee  iNFAiroT,  UL 

EQUITY. 
L    OnmuL  Peiitoiplm  amd  MiTim. 

n.     JURIBDIOnOlf. 

L  Gt»neral  RuUiOito, 

2.  ReliA/  again$t  Legal  Froceedim^;  Sn§ 
TriaL 

8b  BaoUUnce  of  iMidllUmedy, 

4.  MuUMieUyqfSuiU;  BiUa  of  P«aos, 

6.  Q^UUfifi  TUU:  SUUing  TUU  or  Bounda- 
r%B». 

6.  DUeovery. 

T.  AecounJt  and  ContrOfution. 

8b  Eeseunon,    Reformatiun^  Rutoration  ^f 
Controt'.tM. 

8l  CredUon^  BiUa, 

10.  BilUqfRrviewandSupptemfntal  BUU, 
IL  In  Probate  MaUen. 
18.  Ptno%  or  Property  in  Foroign  Counirp, 


I8L  FrmtdorMittaka. 

14.  nUgal  Comtraei», 

15.  CkariUtt. 
U.  It^fianit,  Matrriago  StMomtmH, 

UL     BQurrABLB  OoirvHifiioK. 
IT.    Pboobikjbb. 

L  IVme  ^  Commencing  amitt; 
2.  Partioo. 
8l  Pleading, 

a.  OnpajrteffPlalntiir; 
6.  On  part  of  Defendant. 
4.  Hearing  and  Belief :  SaecuUom^ 
6b  CoKi. 

Bee  Cbakitabu  Usb;  Forpbitdrb;  Gfrrs,  T; 
OvAaj>iA.v  Aim  Ward,  I,  4;  Ixfakct.  I;  Ibjuso 
noKs;  Nbw  Tiiaih  I;  PABTinov;  Bar-opp,  V; 
Bpboifio  PlBIOUlAirCB. 

Onardlans  In  ehanoery,  see  Ouardiav  awv  Wars,  1, 4 

Limitatione  in,  see  Statdti  or  Limitaviokb,  VIL 

Ml-Htake,  see  Mibtarb,  1,  2. 

Trust  deeds,  see  Tbdstb  akv  TRnBTBM. 

Wife's  equity,  see  HusBAim  avd  Wira,  n,  4 

L  QBBBBAL  PRlXOiniBB  An  MAXIMt. 

DeliverT  of  chattels,  JuriBdicUon  of  equity  to  oompd, 

51  D.  580. 
Rule  in,  regarding  aftor-acqulred  property,  46  D.  717. 
When  will  Tuterfere  with  legal  righu.  72  D.  400. 
Where  equities  are  equal,  the  legal  title  prevails,  97  D. 

48S. 

IL  Jd&isdiotkmi. 

1.  Oeneral  Rulee  ae  to. 

Equity  jurlsdleUon  over  actaehing  will  extend  ever 

enwe  eontroveny,  61  D.  580. 
Equity   once  obtaining  Juriadi<Aioa  proceeds  to  do 

oumpleto  juMtioe,  50  D.  106. 
Granting  Jurisdiction  to  courts  of  law  does  not  ezdnde 

courts  of  equity,  56  D.  77. 
Jurisdiction  of  chancenr,  when  not  taken  away  }tj 

grant  of  like  Jurlscuction  to  another  oouit,  50  0. 

77. 
Jurisdiction  of,  Is  not  lost  by  grant  of  like  Jurisdktioo 

to  other  courts,  55  D.  77-70. 
Stotutes  which  are  deeosed  to  limit  Jurisdiction,  55  a 

78. 

2.  ReU^againMt  Legal  Proeeedinge:  New  TriaL 

Appeal,  power  to  relieve  from  defective,  19  D.  612. 
Equity  will  not  relieve  from  Judgment*  when,  42  D. 

714. 
Judgments,  i^pllcant  for  rdief  must  do  equity,  19  D. 
007. 

error  as  ground  of  rsHsf ,  19  D.  006. 

grounds  of  relief,  19  D.  608,  605. 

mistake  as  grounds  of  relief,  10  D.  606. 

mintake  of  counsel  no  ground  for  relief,  19  D.  606^ 

mistake  of  law,  as  ground  for  relief,  10  U.  006l 

mode  of  granting  relief  from,  15  O.  88;  19  D.  607. 

neglect  is  bar  for  relief,  10  D.  606. 

perjury  as  ground  for  relief,  10  D.  000»  B07. 

power  to  relieve  from,  10  D.  003. 

relief  against,  see  JrnoMKim,  lY,  4. 

who  may  apply,  10  D.  607. 
Married  women.  Judgment  sgalnst,  relief  against,  M 

D.  601. 
New  trial  at  law,  how  oompelled,  19  D.  009. 

history  of  Jurisdiction,  10  D.  006,  000. 

how  and  when  obtainable  in,  10  D.  009;  24  D.  668. 

on  ground  of  discovery,  10  O.  610. 
OTien'nig  decree  after  enrollment,  84  D.  802. 
Itelief  iJter  inal  Ht  law,  24  D.  553. 

in,  from  Judgment  baHe<i  on  false  return.  19  D.  137- 
130. 

8.  Bxietence  of  Legal  Rem^g, 

Abeoonding  debtor,  creditors  may  proceed  in,  for  legal 
claims  against,  52  R.  673,  674. 

Creditor  may  resort  to  before  legal  remedy  exhaustrtl. 
when.  52  R.  673,  674. 
may   roaort  to  in  fimt  Instance,  where  debtor  ab- 
sconded or  dead,  52  R.  673. 

Wkilure  of  title  no  ground  for  rsUsC,  T  D.  668;  13  O. 
9«b 
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Bamadly  at  bv,  dutj  to  «zhM]st,  68  R.  CTS,  074, 

4.  MwUipUeitw  ^fSuilB:  BitU  of  P^am, 
wifc  ef  p«aea,  SS  D.  a9S. 
■gMoat  dafaadanti  cUmior  in  diffeimit  rlghu,  50 

O.  tf  1. 
aAor  repealad  wMonm  of  •jaeCment,  60  D.  46IL 
alter  title  onoe  ectabllthed  at  law,  60  D.  46& 
betwwen  two  partiee  only,  60  D.  45S. 
bj  lord  of  manor  apilnsi  his  tenants,  60  D.  460. 
1^  owner  of  eopjnipht  aigalnet  bookaellen,  50  O.  460l 
1^  tenant  against  lord  of  manor,  60  D.  46Ql 
daarilied,  50  O.  4«B. 
deAned,  50  D.  449. 
gnninda  of  Juriadictton,  60  D.  4411 
mwlem  rule  with  respect  to,  60  O.  4S& 
paeeeesion  essential  to,  60  D.  4«4. 
to  determine  tolls  due,  50  D.  450l 
to  establish  a  general  modus.  50  D.  450l 
to  establish  a  general  right,  50  O.  460. 
to  esfhlish  amount  of  Uthss  due,  50  D.  460l 

ft.  QuiUing  TUU;  SttObng  TVOs  or  BmaidariM. 

Boundaries,  determining,  see  BoinrDARiRS,  I,  1. 

juriedictlon  to  eettle  or  esUblish,  15  D.  74^764. 
Oood  on  title,  deed,  or  P»per,  which  evidence  is  rs- 
(|uuwl  to  OTercome,  07  D.  111. 

deeil  or  paper  void  on  its  laoe,  87  D.  IIOl 

equity  Jurisdiction  to  remove,  28  D.  441. 

fenced  deed,  07  D.  111. 

proceedings  to  determine  adverM  claims,  07  D.  Hi. 

Ux  title  prima  faeie  valid,  07  D.  110. 

what  Is,  00  D.  201:  M  D.  74i. 
Junsdiction  over  adjostment  of  boundaries,  15  D.  746b 
(Quieting  title,  bill  for,  by  adraiaitttrator,  03  D.  045. 

when  imstainable,  03  D.  844. 
TiUc  an<l  boundaries.  Jurisdiction  to  settle,  63  &  847. 
Title,  trial  of,  in  equiUble  suits,  80  D.  4i& 

0.  DUcomory. 

Oenerally,  St  D.  SM. 

In  equity,  neoemity  for,  must  be  shown,  8  D.  70. 
JonaJictloii  in  eases  of,  how  affected  by  sUtutss  al- 
lowing parties  to  be  witnsMes,  55  D.  70. 
Of  dabior's  property,  eompelliiig  in  equity,  75  D.  tU^ 

7.  iieeouii<  and  Contrihution, 

Aeeooni,  Jurisdiction  of,  when  diarges  are  all  so  ons 

side,  OS  D.  205. 
Contribution,  right  to^  SOD.  78. 

i.  i8ssetsstfoi»,it^onnafion;itsstoratlo»VC9"C«c<i> 
A|»|>iwtionment  of  oontnuls  In,  81  O.  618. 
Canceling  deed  Inequity,  b\  D.  141. 
JurisdicUun  to  establish  loot  writings,  55  D.  78L 
Mistake  In  writings,  cfrreolion  of.  ;>6  D.  14L 
Pan>l  evidence  to  reform  contract,  48  D.  106. 
KeforminfC  conveyance  to  include  more  land,  86  D. 

218. 
When  win  dedaro  a  deed  a  mortffnge,  17  D.  800-300. 
When  will  raseind  eontracts,  16 1>.  5<S. 

Ol  CrtdUar^  BiliM, 

See  CaiMVOKB'  Bills;  FRAODULiorrOoirviTAMCB,!!,  8. 

Aicainst  insolvent  eorporatlon,  40  D.  24». 

Against  stockholder  of  insolvent  corporation,  100  D. 

Allegations  essential  to,  00  D.  897. 

Ancillary'  remedies,  90  D.  290. 

Attachment  Urn  will  supixirt,  90  D.  8891 

Befi>re  is«ue  of  execution,  75  D.  859. 

Burden  of  proof.  00  U.  209. 

by  aasignue  for  creditors  to  vacate  fraudulent  trans- 
fer, 9  jD.  fl»l. 

By  executor  or  administrator  to  vacate  fraudulent 
transfer.  90  D.  2dO. 

Chones  in  action,  subjecting  them  to  execution  by,  90 
D.  294. 

Oimpelling  satisfaction  of  Judgment  by,  84  D.  880. 

Crvlltor  at  large,  when  niay  nutinUin,  90  L>.  2b8-890. 

Creditor's  Mil,  essentials  of,  67  D.  451. 

UsfoMsa  to,  90  D.  fiM. 


Denials  of  fraud,  90  D.  899. 

Debtor  should  be  jmrty  defendant,  90  D.  898. 

Evidence  to  supiiort,  90  D.  899. 

Execution,  issiM  and  rstum  of,  necessity  ef ,  90  D. 

888. 
Exempt  properiv  cannot  be  reached  by,  90  D.  88Bk 
Impeachment  of  Judgment  by,  59  D.  ttSL 
InJ  miction  in  aid  of,  00  D.  890. 
Jmnder  of  parties  holding  different  Judgments,  89 

D.  SOL 
Judgment  against  debtor,  bow  far  evidenos  In,  61  D. 


Judgment  against  defendant  as  proof  of  iodebtednesi^ 

90  D.  290. 
Judgment  or  lien  Is  essential  to  support,  90  D.  88& 
Lien  and  priority  acquired  by,  00  D.  896. 
Necessity  of  lien  to  support,  04  D.  175;  04  D.  404;  06 

D.  521;  84  D.  329. 
ObJecU  of,  90  D.  293. 
On  Judgment  in  federal  oonrt,  88  D.  79L 
Parties  defendant,  who  may  be  Joined  as,  90  D.  888. 
Parties  who  may  maintain,  90  D.  2!K>. 
Preferences  obtained  by,  82  D.  601;  85  D.  813. 
Property  which  cannot  be  reached  by,  90  D.  204, 806. 
Receiver  in  aid  of,  0:>  D.  2U7. 
Remedy  at  law  must  Ant  be  exhausted,  90  D.  888. 

290. 
Supplemental   proceedings  aooompllsh   some   of  the 

objecto  of,  90  D.  804. 
Supplemental  proceedings  do  not  superMds,  90  D 

804. 
To  reach  equitable  assets,  90  D.  203. 
Tb  reach  equitable  assets,  Judgment  and  execution 

unsatisfled  essential  to,  44  D.  722. 
To  reach  choses  in  action,  27  D.  450. 
To  reach  surplus  of  fund  devised  to  debtor  for  his 

support,  88  D.  24L 
To  removs  fraudulent  transfer,  90  D.  888. 
When  naaintoinable,  85  D.  818. 
Wliere  legal  process  is  impossible.  00  D.  890. 
Whether  supplanted  by  prooeeduigs  supplemental  to 

execution,  100  D.  508. 

lOu  BOU  nf  lUvUto  wnd  SuppUmental  BiU$. 

Aflldaviti,  when  may  be  used  on  application  for  leave 

to  file,  20  IJ.  17i. 
After  Judgment  In  appellate  court,  80  D.  101 
Cbasiflcation  of,  20  D   101. 

Divcovsry  of  new  matter  as  a  sround  for,  SO  D.  101. 
Distinctton  between,  and  a  biU  In  the  nature  of  a  bill 

of  review,  20  D.  lOL 
Distinction  between  new  matter  and  new  evidence,  89 

D.  100-17L 
Documentary  evidenoe,  newly  discovered,  to  ground 

for.  20  D.  17L 
Does  not  lie  against  consent  decree,  80  D.  103. 
Error  apparent,  for  which  the  bill  will  lie,  20  D.  107. 
ErrurH  m  fact,  not  revie^A-able  on.  20  D.  105. 

of  law,  which  may  be  gruunds  for,  20  D.  105. 
Extent  to  which   original   decree  must  be  obeyed 

before  oourt  will  entertain  bill  of  review,  HH  U. 

100. 
Fllctl  without  leave,  proceedings  en,  80  D.  178. 

without  leave  of  court,  20  D.  172. 
Form  and  contents  of  the  bill.  20  D.  174. 
For  errors  apparent,  what  the  oourt  can  consider  In 

looking  tur,  to  D.  104. 
<rf  law,  will  not  lie  after  time  prescribed  for  bringing 

writ  of  error,  20  D  IU3. 
For  newly  discovered  matter,  requisites  of,  20  D.  10& 
tiranting  nf,  is  a  matter  of  diticrelion  and  not  uf  rights 

20  D.  172. 
Leave  of  ouurt  to  file,  when  must  be  obtained,  20  D. 

172. 
Lies,  first,  for  error  apparent  on  tlie  record,  20  D.  lOL 
Lies,  second,  for  discovery  of  new  matier,  20  D.  101. 
Newly  discovered  matter  nlu^t  be  on  leave,  20  D.  171 
Ni-wlv  iliDcovereil  maittT  to  muBtain,  must  be: 
L  Discovered  after  decree  rendered,  2U  D.  108; 
8.  Such  as  cuuld  not  hive  been  discovered  before 

20  D.  108: 
8.  Material.  20  D.  168; 
4.  Nut  cumulative,  20  D.  188. 
Newly  diiic*»vered  matter,  laches  in  discovery  a  bar  to^ 

20  D.  10& 
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N«w  matter,  miut  not  hare  been  diBOOVwod  until 

after  too  late  to  use  It,  20  D.  168. 
relevancy  of,  20  D.  100. 
New  witneaeea  m  a  i^round  for,  20  D.  1701 
Object  of,  ao  D.  100. 
Original  bill  of,  what  is  an,  20  D.  175. 
Futies  and  privies  alone  entitled  to  bring,  20  D.  101. 
Porfonnanoe  of  decree,  what  essential  before  bringing 

bill  of  review,  20  D.  178. 
Remaindenceo  may  resort  to,  SO  D.  182. 
Boles  regulating,  history  of,  20  D.  160. 
Second  not  permitted,  20  D.  163. 
Supplemental  bills  in  the  nature  of,  20  D.  174. 
Supplemental  bill,  when  may  be  filed,  10  D.  401. 
TesUmony  cannot  be  considered  upon,  20  D.  164. 
Time  within  which  may  be  prosecuted,  20  D.  163. 
Whether  it  is  new  facts,  or  dlscovoxy  <^  new  evidence 

of  facie,  which  furnish  grounds  for,  20  D.  169l 

IL  In  ProbaU  MatU»9. 

JazMfction  of,  how  far  divested  by  probate  courts  In 

California,  78  D.  &50. 
over  administration  of  estates  of  decedenti,  7S  D. 

658. 
over  estates  of  decedents  since  the  establishment  of 

orphonfl*  and  probate  courtn,  73  D.  658. 
over  estates  of  decedents,  48  D.  744-751. 
over  estates  of  decedents  in  Alabama,  48  D.  744. 
over  estates  of  decedents  in  Arkansas,  48  D.  745. 
over  estates  of  decedents  fan  California,  48  D.  74<t. 
over  estates  of  decedents  in  Connecticut,  48  D.  746. 
over  estates  of  decedents  in  Massachusetts,  48  D.  747. 
over  estates  of  decedents  in  Mississippi,  48  D.  748. 
over  estates  of  decedents  in  New  Jersey,  48  D.  748. 
over  estates  of  decedents  In  New  York,  48  D.  749. 
over  estates  of  decedents  in  Pennsylvania,  48  D.  750. 
over  estates  of  decedents  in  Rhode  Island,  48  D.  760. 
Belief  in,  from  decrees  in  probate,  48  D.  744-751. 

12.  Perton  or  Property  in  Foreign  Country, 

Decree  directing  conveyance,  effect  of,  on  land  m  an- 

other  state,  67  D.  97. 
Decree,  mode  of  enforcing,  when  concerns  foreign  sub- 
ject-matter, 67  D.  101. 
Jurisdiction,  action  in  peritonatn  may  affect  lauds  in 

foreign  country,  67  D.  96. 
lands  in  another  state,  cases  where  Jurisdiction  over 

wiU  not  be  assumed,  67  D.  98. 
lands  in  another  state,  power  to  decree  sale  of.  67 

D.  99. 
over  land  and  proper^  in  foreign  Jurisdiction,  67 

D.  95b 
over  person  must  always  be  obtained,  67  D.  96. 
to  decree  delivery  of  possession  of  lands  in  another 

sUte,  67  D.  97. 

18.  Fraud  or  MiataJ^. 

Fraud  in  deed,  concurrent  Jurisdiction  of,  65  D.  411. 
Mistake,  forms  of  relief  in  cases  of,  45  D.  684 
of  fact,  when  ground  for  relief,  45  D.  632. 
of  law  as  ground  for  relief,  28  D.  164. 
of  law,  relief  against.  82  D.  134:  88  D.  784,  746. 
or  ignorance  of  law,  as  ground  for  relief,  42  D. 

467. 
relief  against,  when  party  has  means  of  knowledge. 

45  U  633. 
relief  on  the  ground  of,  45  D.  682. 
Relief  in,  against  mibtake,  15  R.  188. 
When  will  relieve  against  fraud  in  procuring  a  patent. 
20  D.  274.  ••     r-      -. 

14.  Illegal  eontraeU, 

Belief  from  gambling  security,  24  D.  611. 

of  party  to  illegal  contract,  24  D.  511. 
Terms  upon  which  will  vacate  usurious  deed.  10  D. 

452. 
Usurious  contracts,  relief  from,  5  D.  485;  19  D.  462. 
Usury,  relief  in  equity  against,  55  D.  400. 
When  will  interfere  between  parties  to  unlawful  con- 

tnct,  84  D.  767. 

16.  ChariHoM. 

Jurisdiction  of,  over  chariuble  uses,  86  D.  S19;  44 
D.  96. 
over  charities,  9  D.  580. 
Power  over  bequests  for  charity,  9  D.  680k 


IS.  Infamti;  Marriage  SetOemmUa, 

Jurisdiction  over  persuis  and  proper^  of  tn&nti^  li 
D.  689,  090. 
to  appoint  guaidians  of  Infants,  18  D.  SBBl 
Marriage  articles  and  settlements,  JorisdictioB  to  em- 
fono.MaS7l,878. 

m.    EaurrABU  OmrvBaKm. 

Conversion  of  personalty  into  realty,  72  D.  60S. 
of  real  estate  Into  personalty  by  severance^  72  Dl  SOT. 
of  xoalty  Into  personalty,  88  D.  76S. 

lY.     PROCEDOIUI. 


1.  Time  ^f  Comeneneing  Suite;  Ladut, 

ronunenoement  of  salt  In  eouiigr,  what  to.  16  D.  S<7. 
Ladies  or  lapse  d  time  as  a  oar  to  relief  m  oqoitj,  64 

D.  180-184. 
Limitations  In  equity,  64  D.  180-134b 

2.  ParUee. 

Joinder  In  equity.  40  D.  106w 

Joinder  of  defen^mts  in  equity,  16  D.  427. 

Of  different  sssignees  of  a  fraudulent  debtor.  IS  Di 

428. 
Parties,  Joinder  of,  In  equity,  71 D.  8U. 

S.  Pleading. 

•.  On  Part  of  Plaintiff;  Amondmont 

Amendment  of  pleadings  In,  84  D.  160. 

Pleading,  multifariousness,  rules  for  determlnhig  wfaai 

is,  16  D.  427. 
Supplemental  bill,  when  may  be  filed,  19  D.  401. 
Pleading,  bill,  when  msj  be  framed  witii  double  so 

pect,27D.  90. 

h.  On  Part  of  Def endaatb 

Cross-bill,  when  necessary,  72  p.  887. 
is  a  dependency  on  the  original  solt^  88  D.  29L 
defined,  83  D.  251. 
Introducing  new  matter,  88  D.  26L 
must  not  assume  functicm  ci  original  blU,  88  D. 

252. 
new  parties,  iriiether  nsj  be  broogfat  In  bj,  8SD. 

251 
subject-matter  of,  must  be  germane  to  the  orlgiusl 

bill,  88  D.  252. 
to  discover  evidence,  88  D.  262. 
Limitations  in,  bow  pleaded,  61  D.  684^ 
Set-off,  defense  of.  In,  48  D.  169. 

4.  Hearing  and  ReUnf;  Bxeeutioe^ 

Co-defendants,  decree  between,  72  D.  887. 
Comprasation  for  Improvements,  miss  of,  nganlhif , 

15  D.  350,362. 
Declaration  of  former  owner  of  overdue  note,  ri<mlBii 

biUt^  of,  44  D.  70L 
Decree  directing  convej-anoe,  effect  of,  07  D.  07. 
Fraud,  bill  to  impeach  decree  for,  74  D.  18S. 
Jury  trial  in  equity  cases,  36  D.  626. 
Sequestration  of  funds  of  savings  bank,  41  D.  857. 
What  property  it  may  subject  to  execution,  14  D.  641 

6.  CoeU, 

Costs  In  equity,  allowance  by  lower  court  ni^  i» 
viewed,  16  D.  406. 
allowance  is  discretlonaiy,  16  D.  406b 
allowance  of,  to  losing  party,  16  D.  406. 
allowance  of,  when  may  be  denied,  16  D.  40Bk 

ESCHEAT. 

Avoiding  In  equity,  29  D.  288L 

Defined,  29  D.  232. 

Inquisition  to  perfect,  29  D.  288^ 

Lien,  effect  on,  29  D.  233. 

Of  estate  of  e>  etui  que  truet,  29  D.  28S. 

When  occurs  on  account  of  alienage,  29  D.  2tt 

ESOAPB. 
Bee  SHSRirra. 

B80B0WS. 
SeeDuM,!!,^ 


astates  of  Decedrnta.       INDKX  TO  NOTB& 
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■8TATBS  OF  DBCBDBNT& 

L    GiiAiiis  JLsAunff. 

L  rtmmimUvm,  AlUiwanoe^  R^mHml 

±,  Fmrntrmi  Emenaet. 

S.  IdmhOit^  i^f  Property  for  Detta. 

4.  LiabOitg  of  Hwn  or  Logatsas/or  Debta, 

m.  niii M  mmtm  aw»  Dmowwt;  Titlb akp  Ikhieita; 
IT.    DvnuBcnoB;  TAiAnow;  Ooumu  Fm. 

8m  OOBFUCTor  lavSp  lY;  Eoinrr,  II,  11;  Euomom, 
yi»  1;  ExacuiOM  a»  AsMUiuTftAToii;  Peoiati 
Ooona. 

L  GLAiHi  A«AanR>. 

1.  Pmamtatfoa*  AUomameo,  RtjoctiotL 

Ghlm  acainflt^  affldaTit»  ■affidancj  of,  0S  D.  Itl,  IS. 
•Dowaaes  bj  axecntor  and  idtnlnlitnitAr  not  «ffeet- 

Ive  in  another  Jaztedietlon,  90  D.  ITS. 
•Dowaaod  of,  baoooiM  a  qtuui  JndgHMDi,  66  D.  12L 
•gaioA,  aUoWanee  of,  cannot  be  Impeached  coUttcr 

ally,  OS  D.  ItL 
allowanoe  of,  oondoiiTa  agalnat  whom,  96  D.  liC 
•Uowanoa  of,  effeck  m  evMenoe,  66  D.  ttL 
allowance  of,  la  a  Judicial  act,  65  D.  ISS. 
■Uowanoe  of,  maj  be  pleaded  aa  a  f urmer  recovery, 

»D.  123. 
allowanfoe  of,  noi  eooclaslve  against  heir  or  derlaee, 

»Dl  116. 

oC  M*  to  be  riTiewed  ooUatenlly,  66 IX 


«f. 


atatnte  of  limiutioDa,  66  D. 


aDo 
121. 

of,  aaUing  aaide,  65  D.  121, 126. 
of,  atopa  ranning  of  statute  of  llmitatJona, 
66  D.  12S. 
arialn^  altar  death  of  decedent,  66 IX  12S. 
dieallowanoe  of,  66  D.  122. 
effect  of  allowance,  68  D.  267. 
objection  to  foraa  of  allldaTit,  whan  waived,  70  D. 

827. 
objection  to  jMnon  making  the  affldaTtt  moat  be 

Btat0d.  70  D.  827. 
prooeedinga  to  aet  aalda  aDowanoe  of,  66  D.  12L 
wfaafcare,81D.  14& 
Mortgagee  against,  wheCber  must  be  presented  and 

allowwl,  81  D.  14& 
Statoto  reviving  right  to  preaant  daima  against  18 IX 

IL  .Wwiaral  .BbjpsBssi. 

Pnaery  aipeuaca,  UablUty  tor,  14  R.  677. 
Ftanenl  expeosea,  who  liable  fur,  0  D.  668i 
Uabilltj  for  fnnend  expenaea,  0  D.  662. 

81  UabOtty  ^ffiroporty/or  DoU». 

Attoched  piopertj  cannot  ba  sold  under  the  aktadh- 

ment,  80  D.  57. 
Bzeeotion  cannot  iama  againat,  80  D.  67. 
Bxeentaon  aale  of  proper^  of  decadents,  16  D.  661. 
Fwsonal  eatato  firrt  liable,  48  D.  S06. 
Probate  aale,  eonfirmation  of,  is  eaaential,  28  D.  476. 

C  LiatUUy  ^Bein  or  Legatees /or  DebU, 

Heir,  landa  deecend  to,  subject  to  aoceator'a  debta,  48 
D  ffiPft 
Habill^  of,  for  debta  of  anceator,  48  D.  806-307. 
not  liable  for  aimple  ountract  debta  of  anceator,  48 
D.  386. 
Judgment  against,  effect  of,  66  D.  121, 123. 
L^atees,  refoiiding  by,  when  oompeiled,  62  D.  218. 

IlL    Bnocvsioir  avd  Dnomrr;  Titiji  ah  d  iMuaanAiroa. 

Administvation,   ancceeaion,  and  distribution,  what 
hkw  gtivems,  82  D.  106;  86  D.  486-490. 

Baatard'a  righU  of  auooaaaion,  66  D.  8O1-S06. 

Child  on  vetUre  aa  mora,  right  of,  to  talce  by  ancoea* 
aion,  43  y.  474. 

Concurreiit  Juriatdiction  of  chancery  and  other  courta 
over,  48  D.  744>75L 

ConTeraion,  salts  of  property  by  heir  la  a,  88  D.  190. 

Dvvies  veatd  at  death  of  tcetator,  78  D.  2M. 

EapMctaacy,  conveyance  of,  37  D.  128. 

Half-blood,  exclusion  of,  in  England,  61  D.  666. 
inheritance  by,  in  United  bUtett,  61  D.  667-668. 
annory  queatuma  concerning  inheritance  by,  61  D. 


Batf-blood,  indnded  to   the  terms  <^brothen  and 

Blston,^  61  D.  666. 
Heirs,  action  by,  for  realty,  28  D.  200. 
action  by,  for  realty,  in  California,  28  D.  201. 
action  by,  right  of,  when  suspended,  28  D.  20L 
agreement  between,  for  dlvialon  of  property,  01  D. 

767. 
nmnt  by,  during  Ufa  of  anceator,  87  D.  128. 
mtereat,  when  and  how  liable  to  execution,  44  D. 

888-840. 
peiaonal  eatato  did  not  veat  In,  at  common  law,  28 

D.  20L 
raal  aatato  veata  in,  on  death  of  anceator,  23  D.  Wk 
right  of,  to  sue,  prior  to  administratioo,  22  D.  686. 
takes  title  immediately  on  death  of  anceator,  76  O. 
6L 
Paraonal  pcoperty,  heir'a  right  of  action  for,  28  D.  20L 
In  whom  veata  on  death  of  owner,  23  D.  201. 
legatee's  riffht  of  action  for,  28  D.  202. 
Personalty,  title  to.  remains  iu  abeyance  till  appoint- 
ment of  administrator,  100  D.  162. 
Residuazy  intereet  vests  in  heir  at  law,  78  D.  838^ 
Title  of  property  paaaaa  U  onee  to  heir  or  deviaae^  44 

D.  888. 
▼eat  in  heirs  or  devisees,  68  D.  866. 

IV.    DisnuBunoir,  Tazatios,  OonmiL  Fn^ 

Counsel  feee,  when  allowed.  60  D.  477. 

Distribution  of,  change  in  law  of,  after  death  of  an> 

castor,  76  D.  560. 
law  which  controls.  76  D.  560l 
Final  settlements  ana  distributions,  eondualveneaa  cf, 

and  relief  from,  48  D.  744-751. 
Paraoiialty,  atatuto  requiring  distribution  of ,  28  O. 

201. 
Situate  In  two  or  mote  atatea,  87  D.  617. 
Taxation  of  property  of,  place  of,  66  D.  688 

BSTOPPBU 

L    Bt  If  Atna  of  Rioord. 
a.    Bt  DmaoK 

L  JCatoppai  of  QratUor, 
2.  Paaaing  A/Ur-aequiradTUU, 
8b  0/  OrarUea. 

4.  Fartiea  Claiming  Under  Comanon  TUUk 
UL    IkPais. 

1.  OanaraUy. 

2L  By  ReeiiaU  <n  Agraen^anU;  Adaaiaaiana 

and  /)«e<arationtf  GoneraUy. 
8b  BySUenea, 

8se  CoRroRATiom,  111,8;  Oo-niiAifOT,  II,  1:  Opard- 
lAX  AiiD  Ward,  1,  3;  iMrAMor,  11,  tf;  Jodomrntb,  Hi; 
LAHRbORO  AHD  TsxANT,  111,  2;  Marribo  WuMRR, 
1,  2,  a;  MoRTOAQB,  1X1,  4. 

L    Bt  Mattbr  or  Rroorb. 

Gonduaiveneaa  of  judgment  aa,  36  D.  276;  37  D.  140; 

47  D.  877;  48  D.  774;  62  D.  636;  63  D.  855;  57  D. 

629;  58  D.  610. 
Eatoi>pcl  by  judgment,  error  doea  not  Impair,  86  D. 

276. 
Estoppel  by  judgment,  extent  of,  and  bow  alMwn,  86 

D.  270b 
Set-off,  rejection  of,  aa  estoppel,  85  D.  278. 

11.    Bt  Dbso. 

L  Batoppel  qf  Orantor. 

Against  mortgagor's  denying  his  title,  45  D.  892,  394. 
Orantor^s  to  deoy  a  way  described  in  his  deed.  48  D. 

885. 
Grantor's  when  binds  hli  heirs,  49  D.  386. 
Ifortga^r  to  oorporation,  estoppel  to  deny  existence 

of  oorpuraUon,  45  D.  393. 
Mortgngors  estoppel  from  certlflcate  of  validity,  38 

K.  673,  674. 
Recitals  in  deed,  when  they  operate  as  estoppels,  16  D. 

754. 
Recitals  in  patente,  when  they  operate  as  estoppels,  16 

D.  754. 

2.  Pasting  After-acquired  Title, 

After-acquired  title  does  not  |«c«,  when,  57  R.  432. 
After-acquired  title  pusses  by  detxl,  when,  37  D.  129. 
Bargain  and  sale  deed  paasea  after-acquired  title,  61 
D.  588. 


88    BatoppaL 


INDEX  TO  NOTEa 


Bvidttnoa. 


OoTWDMit  of  non-claim,  estoppel  by,  M  D.  086,  OM. 

Estoppel  by  deed,  85  D.  62. 129. 

From  aawrting  yUe  aoquired  subsequently  to  gnnl, 

68  D.  684. 
PMsing  after-acquired  titie  by,  49  D.  281. 
Quitclaim  deed  does  not  pass  after-aoquired  title,  68 

D.  688. 
Warranty  deed,  afterHMX|uired  title  passes  by,  68  D. 

68& 

8.  0/  0ranU4. 

Against  grantee  of  mortgagor,  49  D.  887. 
Oo-tenants,  estoppel  between,  49  D.  889. 
In  favor  of  heir,  against  ancestor's  grantee,  49  D.  886. 
Of  grantee,  to  deny  grantor's  title,  49  D.  884. 
Of  grantee,  to  deny  rights  of  prior  mortgagee,  49  D. 
887. 
4.  Partiet  Claiming  under  Common  TUU. 

Between  prior  and  subsequent  mortgages,  49  D.  887, 


Heir,  estoppel  of,  by  deed  of  ancestor,  49  D.  88flw 

Of  persons  elaiming  under  same  grantor,  49  D.  888* 

889. 
Told  deed  oraates  none,  48  D.  886. 

UL    iM  Pais. 

1.  Chnerally. 

By  oonduct,  essential  elements  of,  67  R.  48S,  4S& 

General  rule  of,  84  D.  075. 

Ignorance  no  excuse  when,  57  R.  433. 

Of  one  who  assumes  payment  of  mortg.tge,  49  D.  887. 

Requisites  of,  88  D.  032. 

To  deny  eonstitutionality  of  biw,  90  D.  867. 

What  oonsUtutes,  83  D.  819,  824. 

When  arlKes,  80  D.  414. 

When  not  available,  83  D.  819. 

t.  By  lUeitaU  in  AgreemenU;  Admi$»ion9and  Deo- 
larationg  GenercMy. 

▲ets  and  statements  under  mistake,  effect  of  as,  88  R. 

816-321. 
Admissions  and  representations,  estoppel  fh>m,  38  D. 

631. 
Admission  or  silence  occasioned  by  ignorance.  87  D. 
119. 
when  are  not,  67  D.  66. 
Against  payor  of  note  in  favor  of  rmrrhssnr  88  D. 
824,  349. 
Stockholder  in  corporation,  9  D.  102. 
subscriber  for  stock  in  corporation,  9  D.  lOL 
Agent,  estoppel  to  deny  that  person  acted  as,  44  D. 

286. 
Arising  from  assenting  to  sale  of  property  under  execu- 
tion, 15  D.  608. 
from  grant  of  a  parol  license,  16  D.  602L 
from  uiigleadtng  another.  40 1).  238. 
Auctioneer  cannot  set  up  title  against  employer.  88  D. 

879. 
Bill  of  lading,  estoppel  arising  from,  38  D.  410.  418. 

414. 
By  admissions  or  statements,  77  D.  619;  79  D.  656. 
causing  person  to  believe  a  certain  state  of  facts.  80 

D.  172. 
eonduct,  18  D.  237. 

oonduct,  acts  and  admissions,  24  D.  68. 
declarations  made  to  third  person,  84  D.  676. 
misrepresentations,  70  D.  122;  24  D.  68;  66  D.  87& 
rsoeiviug  a  lease,  13  D.  08. 
Oannot  be  founded  on  statement  known  to  be  fal&e.  88 

D.  632. 
Dediirations  and  representations,  when  cannot  con- 
stitute, 94  D.  863. 
Duration  uf ,  from  taking  a  lease,  13  D.  71. 
Estoppel  at  law,  from  asserting  legal  title,  50  D.  808. 
From  disclaimer  of  titie,  17  D.  409. 
disputing  right  of  corporation  to  ooutract.  13  D. 

108. 
maintaining  suit  for  divorce,  15  D.  211-214. 
Husband's  by  assent  to  wife's  mortgage,  57  R.  430. 
Owner's  by  encouraging  purchase  <tt  his  property  from 

another,  57  R.  429-433. 
Promise  to  surety  by  creditor  to  look  solely  to  debtor. 

12  K  76. 
Sheriff's  sale,  estoppel  does  not  arise  from  sheriff  ob- 
taining proceeds,  89  D.  60. 


Sheriff's  nle.mlwepreaentKti<m  at,esloppei  by,  K  l>.6aL 
Son*s,  to  olaim  as  heir  after  inducing  inirrhsss  sT  B. 

4ol. 

Surety  estopped  to  deny  that  his  principal  Is  av  dOosr. 
88  D.  621.  t~       •—  • 

^^w^P«l  from  asMrtlog,  arising  from  tIkAea,  S7 

To  Bssert  title  from  statemsnts  msde  in  mialAksi.  88  tL 

817-82L 
To  claim  nroperty  sold  bj  another,  84  D.  67& 
To  deny  that  woman  Is  defendant's  wife,  84  D  878w 

oorapetaney  to  eontnct  marriage,  96  D.  Sit. 

existence  of  corporation,  24  D.  69. 

liability  on  forged  note,  28  D.  296. 

marriago  as  between  the  parties  and  their  i  iim  ibsii 
Utives,  96  D.  214.  ^^ 

inarriage  as  against  third  persons,  96  D.  tl4. 

tiUe  under  which  one  enters,  87  O.  119L 
To  settle  upon  or  b^y  land,  100  D.  540. 
S^*^;  ^  ***'^  guardian's  sale.  28  &  876. 
Willfully  causing  one  to  believe  certain  tliif«SL  IS  a 
76. 

S.  BySiUnoo. 
Arising  from  not  disclosing  title,  40  D.  88i. 
By  not  asserting  claim,  67  R.  429^88. 
By  silence,  68  D.  346;  67  D.  452. 

or  acquiescence,  70  D.  122;  88  D.  696;  67  R.  <S»-4S8 
By  standing  by  and  permitting  sale  of  one's  really.  7i 
D.  656. 

and  permitting  erection  of  improvemciitson  om's 
land,  79  D.  665. 

and  seeing  railroad  oonstructsd  over  ovie*s  land.  68 
D.  102. 

City's  by  permitting  outlay  by  gss  eompary,  67  R.  4SI 
Of  permanent  locauon  of  public  improvesLsnUun  one'k 

land,  98  D.  102. 
Principal,  by  agent's  sUence.  67  R.  480. 
Sheriff's  sale,  estoppel  does  not  arise  frao  not  object- 
ing to,  89  D.  60.  ' 
Silence  when  only  works,  47  R.  401.  401 
To  deny  fraudulent  dlschanps  of  mortnun.  irmn  sHnniM 
47  R.  401,  402.                                                •««-. 

BSTOVBB3. 
See  TBiAim  foa  IjFa 
Changing  {dace  or  manner  d  ozeroiss,  4V  B.  IMi 

B8TBA7S. 
See  AifiMAu,  III,  IT. 

BVIOTION. 
See  Landlord  amd  Tucahiw 
Breach  et  warranty,  see  Ootuakti,  IH,  |^  k 
BVIDBNOB. 

I.      SlOOKDABT  EVIDIKOI. 
IL      DOCUMBNTART  EVIDRKO& 

L  Oenerully. 

8.  Puiflie  DoeumnUt  tmd  OJMml  CmtUeutm. 

8.  Judicial  Reeardt. 

4.  Deeds. 

6.  Marine  ProteaU 

6.  Unetamped  Inatrumenta, 

7.  Aeeount  Booke. 

8.  Reci'ipU  and  lUUaeet, 

9.  Lettern. 

10.  Corporation  Booka. 

11.  Medical  or  Scient^  Booka;  Alwumaea. 

12.  Photf  graptia, 
in.    Parol  Evidrncb. 

L  Regarding  Judicial  Procoedmaa  or  Jf«S. 

tere  o/  R^ettrd. 
8.  Affecting  Dfedt  or  Mortgagea, 
8.  Affecting  Writinifa  Oenc/uUv. 

a.  Showing    Prior   or   Coiit^nponnsoas 

Oral  stipulations. 
6.  Contradicting,  Varying  or  WaivfM. 
«.  ExDlaining    AmUguitiet,   JCeanii^  «f 
Words,  etc. 

d.  To  Show  Consideration. 

e.  To  Show  Fraud  or  liistaks^ 
IT.    Admissions  and  Drclarations. 

1.  Generally. 

&  Admittaibility  aa  Part  qfRaa  Oaatm. 
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7. 


f. 
n. 


riL 


4. 


H  A^tdmdofm  again^  IntereaL 

4.  QfOMJoinUy  InLertnted, 
ft.  IMantfMnwtn  Party'M  Ft 

AieiaraCMVw  q/  Decedent. 
Dedantions  in  One's  Own  Fa9». 
DedanUona  qf  Former  Owner, 

a.  Of  RMltj. 

b,  or  PoraonaJty. 
1«L  0/  KtffMior  lo  5A«io  Fravd. 
11.  0/ Third  Perwone  GeneraO^ 

Bkajisat.  

BTWMCB  ok  PAKTIOVLAR  SWBOIIk 

1.  Bamdwriting. 

5.  Foreign  Law. 
S.  i2«pttlal»o«  or  ITMltA. 

Tarioi*  Mattsbs  ArrKCTiN«  OOMPirtwi. 
L  UateriaiUy  anui  HBUvaney. 

Competency  under  ParUeular  tmue. 
Proof  qf  Wkde  vhere  Part  AdmUUd, 
Demurrer  and  Objeetion  to  JMdenee  at 

Grownd  far  New  TriaL 
Weight  and  At^ciancy. 

. ;  BoRvnc  OF  Phoof;  CaARAorm;  Oon- 

Moii  Garriim,  II,  H;  CRIMIV4L  Lav;  Damaou: 
DsAia*  Dism;  FoKGiBbi  Emtrt  ako  UKLAwrrb 
DvTAiKva;  PEAUDflV;  PRArDObiirrCuNvgYAKaw: 
ImiKaBrBiiA,  V,  S;  Imsakitt;  Jvvgmrkth;  Libbi.. 
▼11:  Malicioi'B  Probbcutiox.  Ill;  Markuvh  axd 
DiTORoa;  NMLievcoi;  Nbw  Trial;  Partjirrbhip; 
pRiTibaBBD  Oommunicatiom;  Railroam,  III;  Sb- 
Bconoir;  fiTATiTrB  or  Lihitatioxb,  VI;  Siundrr, 
III:  SoKSTTBHip;  Trlborapu  CoMrAKiRB,  VI;  Tho- 
▼n,  in,  a;  Trwotb,  I,  «;  Uba«b;  Wills;  Wit- 

hgenCm  daOnxatiaut  and  repreBBOtatioiia,  Bee  Absrot, 

OraamBtantlRl,  Bee  CRmiVAL  Law,  ▼,  8,  <L 
CbufeaaloaB,  eee  Crimiral  Law,  V,  8,  «. 
Judidat  notice,  eee  Judicial  Noticr. 
Newly  diacovared,  eee  Niw  Trial,  Up  L 
OpHdooB,  aaa  WimBSBB,  Vll,  VIIL 
WheM'm  daad,  aaa  Exmutiokb,  XY,  S. 

L     SaOOMDART  BVIBBIKa. 

OoBlaBiB  of  deatnqrad  nola,  IS  D.  48. 

of  VMi  will.  IS  D.  880. 
MMTtMia,  parol  proof  of,  by  witneaBea,  86  D.  780. 
Fteol^ldaDea  of  docmnBnt  deitroyed  by  Ihe  party,  87 

PloTing  oiMralofB  report  oi  ooDyersation,  58  R.  908- 


Beoondarr  aridanee  bj  paroL  of  a  wriUnir,  78  D.  182. 
^i>Tof  wrIUnir.  wh»  adrnTfldble,  78  D.  268. 


ddoeamaata  wtttfttUy  de>rtroyed,  81  O.  741. 
«f  kiai  Inatnmunt,  60  R.  28& 
«f  wittinc.  when  admlttad,  12  D.  88. 
IW^iapliie  dispatch,  admiBribUity  of,  38  a.  ft,  C 

n.     DOOOMIRTART  EnDwaik 
1.  Oeneratty, 
hOAnH  hf  agent  or  attorney  ahoold  directly  sute 
Iha  teet  of  agency*  42  D.  63. 
teete  In,  ahonld  be  atatad  directly  and  not  infvreii- 
tteUY   48  D.  68. 
BHI  of  &n8.  effect  of,  aa,  88  D.  410.  417;  66  D.  800. 
Uonoranda  of  deoeaaed  bank  teller  aa  evidence  of 

diahonor,  44  D.  884. 
liutioe  of  diahonor  of  negotiable  inatniment  aa  evi- 
dence, 40  D.  86;  44  D.  206,  684. 
Rainni  lo  mandamm,  effect  of,  aa  evidence,  47  D.  107. 
WrttinsN.  execution  of,  muat  be  proved  before  admit- 
tii«  In  evldeoee,  66  D.  744. 
t.  Pwbiie  Doewmente  and  Ofieial  Certificate: 
Ovttfteato  of  dower  not  evidence  of  tlUe,  U  &.  160. 
of  nainrallaatlon,  aa  evidence,  19  R.  160. 
of  eJe  of  sheriff.  19  R.  160. 
ef  steamboat  inspectors,  19  R.  160. 
UstalaUve  journals,  evidence  of,  aa  to  enactment  of 

•itauttea,  61  O.  616-883;  68  D.  674. 
Herriace  oertiflcate,  aa  evidence,  86  D.  76a 
Mairiatfe,  nwnrd  evidence  of,  48  D.  118. 


Protest,  aa  evidence  of  notice,  44  D.  208. 
Statute,  effect  of  enrollment  of,  aa,  61  D.  817. 

8.  Jndteial  ReeordM. 

Ooovictlon  in  erindnal  ease  not  evidence  in  dvil,  IS  D. 

»^-  .    . 

Correcting  Judgment  record,  what  evidence  admlB> 

Bible  for,  12  D.  862;  15  D.  242. 

Death.  ietUifi  of  administration  aa  evidence  of,  19  R. 
148,  149.  .  ^       _^ 

Declarations  and  admlsBlons  in  a  pleading,  when  evt- 
deiioe,  6  D.  716. 

Rvldeiioe.  admissions  in  pleadings,  26  D.  6L 

Ouarantor,  judgment  agHinst  principal,  when  evi- 
dence agHiiist,  32  D.  202. 

Judgment  agAinsb  principal  aa  evidence  againal 
surety.  32  D.  202. 

Judicial  admijWiona,  28  D.  62. 

Of  former  recovery  not  specially  pleaded,  38  D.  688; 
41  D.  681. 

Record  of  oonvlctlon  as  evidence,  88  R.  84^ 

i.  DMdt. 

Andent  deeds,  admission  of  in  evidence.  8  D.  490. 
Evidence,  copy  of   reoord  of   deed  not  eiiutled  la 

record.  56  D.  441. 
copy  of  dee«l  when  admissible,  25  D.  349. 
Redtals  in  aJnitnistretor's  deed,  4d  D.  22L 

In  deeds.  47  D.  40^. 
Tkx  deed  as.  19  K.  150;  17  D.  608. 
Tkx  dee  Is,  recitals  in,  17  D.  605,  508. 
Witness's  signature,  when  must  be  proved.  83  D.  723. 
When  deenieiJ  so  ancient  that  execution  ueed  nut  be 

proved,  68  O.  390. 

6.  Marine  ProteeL 

Marine  protect  as  evidence,  88  D.  76L 
Protest  of  master  of  vessel.  18  D.  736. 

6.  (7mtoflif»«d /nsfnMNsiMiL 
AdmlBBibility  of,  8  R.  880, 808;  7  R.  468,  489;  7  &  81; 
18H.88L  ^    ^ 

7.  ^oeownt  Boofo. 

AeeoontboolES  are  subj«ct  to  sxplanatlon,  87  D.  62L 
entriee  in  account  and  memorandum  booka,  60  D. 

714. 
entriee  transcribed  from  slato,  86  D.  714. 
An  evidence,  38  D.  624. 

Buoks  of  original  entry,  what  are,  and  when  and  by 
whom  the  entries  moBt  be  made,  11  D.  732;  15  D. 
191   196. 
Clerk  of  party  litigant,  entries  and  memoranda  of, 

when  evidence,  16  I>.  190, 197. 
Entriee  in,  by  whom  must  be  mode,  15  D.  196,  1U7. 
must  be  made  in  Ihe  course  of  buslnev.  16  D.  197. 
must  tte  regular  on  their  face.  15  D.  Itf7. 
when  ailmissibie  evidence,  15  D.  191-197;  80  D.  14& 
Into  which  entriee  are  copied,  82  D.  526. 
Memoranda  made  by  deceased  persun,  when  evidence, 

16  D.  192.  .      ^.  « 

Must  be  books  of  original  entry  to  be  evidence,  16  D. 

196. 
Of  one  of  the  litigants.  16  D.  195. 
When  admissible  in  evidence,  15  D.  191. 
Wh«'n  the  entries  must  be  made,  15  D.  198, 197. 
When  person  ketping  need  not  be  sworn,  16  D.  19L 

&  Reeeipta  and  Releatea. 

Acainst  whom  evidence,  17  D.  528. 
Kineii't  in  full,  effect  of,  23  D.  368. 
lieceipt  may  be  contradicted  or  exphdned  l^  parol,  87 
D.  98. 
parol  evidence  to  eontradict,  71  D.  866. 
when  may  and  when  may  not  be  contracted,  81 
U.  U9. 
Release,  how  distinguished  from  reoelpt,  80  D.  117. 

9.  Leitera. 

Competency  of,  to  show  fraud,  68  R.  198. 

Omission  to  answer  letter  is  not  evidence  against  partj 

so  omitting,  48  D.  609. 
Unanswered,  81  D.  093. 

10.  Corporation  Boota. 
Bodks  of  corporation,  8  D.  840. 
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11.  Medical  or  SdetUiflc  Bo6k»;  AlmaMtm, 

AlnuuMca,  M  D.  186;  89  R.  418. 
Amorican  Herd-book,  60  D.  180L 
Bank-note  Detectora,  59  D.  188. 
Bluni's  Ooaat  Pllot»  69  D.  186w 
Bowditoh'a  NaTigator,  69  D.  180L 
Em^olopediaa,  69  D.  188. 
Inaunnoe  tabMs,  69  D.  188. 
Medical  and  soiantiflc  works  aa,  41  R.  81-81 
Medical  works,  48  B.  479. 

are  not  admlaaible,  69  D.  180-184. 

cases  holding  them  admissible,  69  D.  184. 

reading  to  Juiy,  59  D.  181. 184. 
ficlenttflc  and  historical  works*  89  R.  41C 
Scientific  Ubles,  69  D.  186. 

works,  69  D.  186. 
Sursical  treatises,  admlssibilitj  of,  88  B.  fm 
l^blas  of  kigarithms,  69  D.  186. 

U.  Pkotoffraphi, 

VanotTpe,  admiasfbility  to  show  injufjr  in  aMsali,  88 

R.474. 
Fhotographic  copies,  admisslbiU^  oC  W  B.  810^80. 
Photographs,  see  FwnoQKAnm. 
as,  49  £.  19L 

IIL    Paeol  Emmoi. 

L  Jteffmrding  Judicial  Prooeodingg  or  Matten  ^ 

Beeord. 

Judgment,  STidence  aUunde,  to  show  what  was  dstst^ 

mined  by,  38  D.  697;  41  D.  682;  68  D.  886. 
Statute,  enrollment  of,  is  unimpeachable  record,  61 

D.  617. 
•▼idence  to  impeach  by  showing  improper  passage, 

61  D.  616-623. 
eyidence  respecting  passage  of,  61  D.  816;  88  D. 

674. 
Journals  of  legislatnrs  as  evidenos  of  defects  in 

passage  of,  51  D.  616-428. 
parol,  admissibility  to  show  signing  of,  61  D.  618L 

8.  AffecUng  Deoda  or  Mortffogot. 

Aidmowledginent  of  deeds,  parol  erkleooe  affecting, 

81  D.  641;  62  D.  620. 
of  deed,  parul  evidence  of  what  took  place  at,  ad- 

miasibiUty  of,  81  D.  641. 
Mortgage,  parol  to  show  that  deed  is,  84  D.  818. 
Parolevidenoe  to  identify  secured  note,  58  D.  734* 
Besultinff  trust,  evktonce  to  establish.  60  0. 684. 

parol  evidence  to  establiith,  51  D.  769. 
To  identify  parties  in  deed,  and  to  explain  and  supply 

dsfecU  in,  generally.  40  D.  109. 
To  identify  promises  in  deed.  40  D.  109;  66  D.  147. 
To  show  mistake  as  to  grantee,  60  D.  71S. 
To  supply  defecu  in  deed,  40  D.  109. 
nrastee,  parol  evidence  to  show  that  purchaser  Is,  88 

ai82. 

8.  A  footing  Writingt  GonoraUy, 

m,  Bbowing  Prior  or  Contemporaneous  Oral  Stipu- 
lations. 

Bill  of  lading,  parol  stipulations  meiged  in,  when,  88 

D.  409. 
Oonversations  and  acts  atmaldng  contract*  mimlert^ 

biiity  of .  6  R.  848. 
To  enbuve  time  of  performance,  1  D.  9S. 
To  show  agreement  of  grantor  to  hold  in  trust,  1  D. 
258. 
that  apparent  principal  was  surety,  17  O.  416,  418l 
trust  under  a  will,  24  D.  418-417. 

6.  Oontradioting,  Varying  or  Waiving. 

Bill  of  lading,  extrinsic  evidence  to  eoiitnidiot,  88  D. 

408. 
parol  evidence  to  control  or  f«ry.  88  O.  409,  416; 

66  D.  300. 
Cannot  vary  a  promiasoiy  note,  46  D.  76. 
Extension  of  time  of  performance  of  written  contract 

by,  81  D.  140;  68  D.  187. 
Indorsement,  parol  evidenoe  lo  vary,  84  D.  434;  42  D. 

87. 
Parol,  that  note  to  cashier  was  for  benefit  of  bank,  4t 

D.  879. 
Is  affecttenns  of  note,  46  O.  8IS.  I 


Parol,  to  contnullet  redtal  of  oonsldermCiaa  fm  a  dssd. 

8D.  806. 
to  destroy,  snlsigs  or  vaiy  wilttsn  instniment,  1  Dl 

867. 
to  explain  or  Impsaeh  soknowledgmeDt^  sss  !•• 

■HOWLBDOHlim,  IV. 

lo  explain  theatrical  contract*  6  R.  660l 

to  explain  writing,  68  D.  187. 

to  Impeaoh  or  support  aoknowledgmenl  of  dssd,  I 

to  modify  terms  of  writing.  46  D.  fit. 

to  prove  revocation  of  a  will,  8  D.  SM^ 

to  reform  a  writing,  48  D.  14& 

lo  reform  deed,  26  D.  818. 

to  show  intent,  28  R.  210-8UL 

to  show  non-paymwit  of  the  consldentloii  fcr  a  dssd, 

1  D.  877;  8  D.  806. 
to  show  that  a  deed  absolute  in  fonn  Is  a  mortgage* 

1 D.  486;  16  D.  47;  17  D.  800,806;  80  D.  100. 
to  show  that  a  writing  was  executed  in  ooosidsntica 

of  an  unperformed  promise,  1  D.  867. 
to  show  that  note  was  made  in  wrong  naoM,  48 IX 

684. 
to  show  wamnty,  68  Di  188, 
to  show  what  a  di^s  work  was,  6  R.  680l 
to  show  whether  an  instrument  Is  a  conveyaaoe  or  a 

wiU,  17  D.  708. 
to  vary  boundaiy  in  deed,  V  VL  848. 
to  vary  contract,  ses  Kvidskcb,  VUI,  8. 
to  vary  indorsemrat*  see  Niootiablb  IsuTMniira, 

VUI,  4. 
to  vary  liabili^  of  regular  indorser,  88  R.  116-188. 
to  vary  or  explain  contract,  61  D.  646. 
to  vary  or  control  an  indorsement  lo  blanks  9D.  88L 
to  vary  or  control  a  will.  18  D.  861 
to  vafy  or  control  a  deed,  1  D.  44. 
to  vaiy  or  control  a  note,  1  D.  44. 
to  vary  or  control  a  written  contract,  80  D.  79, 84. 
When  inadmissible,  1  D.  44;  9  D.  881;  18  D.  888;  89  a 

79,84. 

s.  Explaining  Ambiguities,  Meaning  of  Woids.  etc. 

Aflectinsr  bills  of  lading,  ses  OoiiMoir  Cissim*  L  & 
Appronticeship,  parol  evidence  to  explain  %voras  In 

contract,  6K.  679, 680. 
Oommerelsl  terms,  instances  of  oonstruotion  of,  6  R 

678-688. 
Of  custom  to  explain  contract,  6R.  678-688;  48  R  678^ 

680. 
Rules  for  admission  of  parol,  to  ooostnie  oontmels,  t 
R  241,  848. 
to  explain  ambiguous  tsrms,  18  D.  70. 
to  dbow  meaning  of  terms  in  contract,  88  R.  81^ 

818. 
to  show  meaning  of  tenns  In  policy,  6  R.  678*  679. 
to  show  meaning  of  words  and  phTsses,  6  IL  678- 

682. 
to  show  meaning  of  words  in  sale,  6  R.  679,680*681, 


iL  To  Show  Consideration. 

Partial  failuro  of  consideration,  when  admissible  in, 

46  D.  611. 
Parties  to  note  explaining  relations  of  hj  parol,  48  R 

896. 

«.  To  Show  Piand  or  Mistake. 

To  pnvent  fraudulent  use  of,  or  to  reform  writing,  48 
D.  146. 
prove  fraud  in  procuring  a  will  to  be  made,  8  D.  880. 
show  misUke  in  will,  40  R.  898-296. 

IV.     ASUlBSIOm  AMD  DSCLARSTtOnh 

1.  OfnoraUy. 

Admissions,  conclusiveness  of.  99  D.  480. 
:iving  in  evidenoe  at  second  trial,  99  D.  48QL 
nprovidently  made,  relief  from,  99  D.  480. 
when  binding.  99  D.  4^0. 
withdrawal  of,  mode  of,  and  when  allowed,  99  D 
481. 
Conversations  and  acts,  admissibility  of,  88  R.  S10-8U 

8.  Admioribility  at  Part  of  Bm  Qomm, 

Agents,  acts  and  declarations  of ,  95  D.  78. 
liook  of  accounts,  entries  in.  95  O.  76. 
Buundarles,  declarations  eoaoemii^  96  D.  7>> 
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dadrntkNU  nuidt  duxtaf  ,  W 

Dl  SL 

,  deelMmtJons  of,  05  D.  66. 
and  repremntaiioni  to  pbyriaMM,  oom- 
r,SSB.8S8,    29. 
_^ and  stateioQQM  m  to  injurji  eompvtoncy, 

ObUfeaMponuMoiiness,  meaning  of ,  96  D.  Sa 
OoavonatkHM  and  declMHttoiM,  when  admitted   as 

part*  of,  1)6  D.  56. 
Decnntioas  aocximpanjtiig  bofiiMM  traniacttoDe,  1)6 
D.  5S. 
admiartbili^  of,  73  D.  816. 
Mtmiflihilil^  d,  as  pan  of  r«  ^mCo,  84  R.  481,  482; 

58  R.  IM-IM. 
and  eoBBlMimtkMM  aft  and  after  aocidenta,  06  D.  61, 

aetocaioelaocld«nt,84D.480.48L 

■a  to  Injnriee,  feelinga,  or  sufferings,  89  !>•  800. 

ae  toSlBSo off  liealth,  61  D.  18& 

at  time  of  accident,  admiaribiiity,  68  R.  666-668. 

made  oa  fiajing  or  raoeiyinir  money,  05  D.  58. 

mustbepartor  f«t^M<A,61D.  146. 

of  agwit*  85  D.  78.  _,         ^  »v  »- 

ef  agent  reepeeting  past  traonetioiM,  06  D.  78. 

ef  bodUy  taealtl).  88  D.  860. 

ef  itoiiMnod  grantor,  05  D.  54. 

of  iojnied  person  as  to  his  pain  or  aorenead,  84  D. 

ef  pertj  at  time  of  receiying  an  Injury,  08  D.  880. 
«f  partj  at  time  of  reoeiTtng  money,  08  D.  279. 
^  poblie  eorveyor  wiiUe  making  a  surrey,  06  IX 

of  aemunt  at  time,  eompetenoj  in  sotlon  for  nsgi&- 
geoee,  86  B.  820. 

iiwwing  motiTes,  05  D.  68. 

toahov  fraud.  06  D.  54b 

under  oath,  61  O.  780. 

what  admtaslMe  as  pariof  rw  gettm,  77  D.  84flL 
DeOned,  06  D.  68.  .       •.  «  ^ 

Dumicila,  doclarations  concerning,  86  D.  61^ 
Dying  dedarationa.  47  D  101.        .  ^  ^  .. 
Dnnff  deelaratioua,  admiaubllitr  of,  06  D.  56. 
tiafSaj^m*,  declaxationa  of,  whUe  la  poeaeasioa  of 
property,  06  D.  71.  -...•. 

Bttiy  upon  land,  declantioos  at  ttane  of  makiog,  86 

6.  68w 

Exelaaiationa  of  pain.  OS  D.  280. 

P^eto  admnsible  aa  parte  of  ,06  D.  68. 

Pteets  may  form  part  of,  96  D.  67. 

Fraud,  dedaiattona  to  show,  06  D.  54. 

Oood  f*^M»  of  tnnsaotkm,  declaration  to  now,  96  u» 


Offaotor,  declaration  of  deceased,  96  D.  64. 
Booudde   dedarataons  of  deceased,  aamiasibility,  84 

ft.  670— 481> 
lajnnd  pefsoa,  deehrations  of ,  96  D.  61. 
LrttflffS,  wlMU  admissible  as,  95  D.  55. 
Hotives,  dodarationa  as  evidence  of,  96  O.  68w 
Marrativu  of  past  events  not  admissible  as,  95  D.  6& 
OAcialaetB,  £elarations  aooompaoying,  95  D.  54. 
Ownerahip,  declaratioa  conoeming,  when  a  part  cf 

the  rw^sto,  60  D.  440.  ,_  ^  ^      ^ 

Ownw  of  land,  dedantions  respecting  boundaries,  86 

D.72. 
Pain,  dadaratloDS  of ,  96  D.  66. 
Phyaieians,  statements  made  to,  96  D.  67. 
Piwneditated  dedaiations  not  admissible  se  parte  of, 

06  D.  68,64. 
Baiiroad  employees,  dedacaaoos  of,  after  an  aoddent, 

96  D.  78.  ^     , 

BeaauBS  for  admitting  as  eridence,  96  D.  5L 
Sick  penon,  dedaratTcms  of ,  95  D.  60. 
State  of  mind,  dedantions  showing,  96  D.  68^ 
Sorv^,  declarations  while  making,  96  O.  63. 
TtoM  when  dedaratiuna  may  be  nuide,  95  D.  67.  58. 
Tbctfl,  dedaratioms  made  during  commission  of,  96  O. 

8.  ildm<Mionff  Offairut  iTUenH, 
Admlsiiiw  of  partiss  to  suit  for  diroroe,  80  D.  644- 

549L 
ETklenoe,  admissions  aa,  80  D.  544. 
Infants,  admissions  of,  SS  D.  623. 
Marriage,  eonfe«ions  as  oTldenoe  of,  86  D.  747;  48  D. 

lUw 


4.  CtfOns  Jefnlfy/ntersiisd. 

DedaiatlonB  of  parties  to  a  oomhbiation  to  defraud,  87 

D.  11& 
Fartnei's  admWiww  after  diaohition,  81  D.  418. 

6.  Dedorotions  ta  Parties  Prutnc*, 

Statements  made  in  pntance  of  party  and  not  eoatv^ 
dieted,  46  D.  676. 

6.  DedanUiam  nf  Om  <a  Possssfioa. 
Declarations  of  party  ia  posseesion,  78  D.  400;  86  a 
70,245. 
of  paurty  taking  possesdon  of  property,  08  D.  878^ 

7.  i)edara«on«(i^I>«csd«n<. 
Boundarlse,  declarations  of  decedent  not  owner  to 

prove,  60  R.  58»-58L 
Dedaratlons  of  deceased  occupant  of  land^  77  D.  846. 
Of  decedent,  when  evidence,  1  D.  878. 
Of  testator  to  prove  a  lost  will,  8  D.  887. 

to  show  revocation,  8  D.  805. 

to  show  fraud,  mistake,  8  D.  806L 

to  show  intent,  8  D.  398. 

to  show  insanity,  8  D.  897. 

8l  i>sda7tif<onf  in  Ons^f  Oisa  Favor, 
In  support  of  one's  own  title,  not  admissible,  81 D.  197- 
Of  party  in  his  own  favor,  general  rule  fespecting,  08 

D.  279.  ^  ,    .    ...^ 

party  in  his  own  favor,  instancss  where  admissihis 

u,  96  D.  279. 
par^  on  questions  of  domidle,  98  D.  S79l 

8.  DedanUion  i^f  Former  OisasriL 

a.  Of  Realty. 

Admisdons  of  grantor,  45  D.  881. 
Declaration  of  deceased  owner,  54  D.  74L 
Declarations  by  one  in  poesevilon  of  land,  80  D.  006^ 

of  aasiKnor  and  grantor,  80  D.  789. 

of  grantor,  79  D.  717;  95  D.  245,  246.        

of  party  in  disparagement  of  his  titie,  66  D.  fUL 

of  vendor  after  conveyance.  68  D.  648. 
Grantor's  dechu-ations  alter  conveying,  40  D.  241. 
Grantor's  declarations  showing  fraud,  35  O.  92. 
Of  former  owner,  44  D.  497.  ,.  ,v  — 

former  owner  of  real  or  personal  estate,  44  D.  210. 

possessor  sgainst  his  own  title,  when  evidence,  18  IK 

vendor  after  oonvsyance,42  D.  688. 
vendor  against  his  Interest,  42  D.  631. 
vendor  to  prove  fraud  in  sale,  42  D.  dXl. 
Vendor,  admissions  and  dedarations  of,  when  evldeaoe 
sgainst  vendee,  42  D.  631-633. 
5.  Of  Personal^. 

Of  former  owner  of  chattel,  42  D.  80,  632. 
former  owner  of  chose  in  action,  41  D.  762;  44  D. 

70L 

10.  Of  Vendor  to  Show  Fraud. 

Of  vendor  to  impeach  vendee's  title  for  fraud,   14  D. 

195;  26  D.  238. 
Of  vendor  to  show  fraud  in  sale,  19  D.  18a. 

IL  0/ Third  Pormmi  OoneraUif. 
Admissions  by  administrator,  when  evidence  in  favor 

of  successor,  24  D  388,  890.  ,    .    ^  

of  a^ent,  fact  of  agency  must  be  proved,  68  D.  777. 
of  public  agents,  53  D.  777. 
of  third  persona,  80  D.  544. 
Agent's,  as  evidence  against  principal,  58  D.  773-777; 

52  D.  232.  312. 
Declarations  of  administrator,  when  admisdble  a^^nst 
estate,  25  D.  301. 
of  agent  made  after  his  authority  has  ceased,  45  D. 

49r. 
of  agent  of  corporation,  when  evidence,  14  D.  632. 
of  agent,  when  admisdble  against  prindpal,  12  D. 

825. 
of  parent  to  prove  advancement  to  child,  58  D.  SOU 
of  partner  after  dissolution  of  the  firm,  20  D.  70. 
of  testator  as  evidence  to  impeach  his  will,  52  Q 

167-189.  ^  ^ 

of  tenant  showing  under  whom  he  held,  64  D.  741. 
of  third  persons,  66  D.  82a  _ 

of  third  portions,  admisdbility,  68  R.  188, 180, 108. 
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Dwlsrattom  «C  wtft  In  mUoh  for  Iqjorj  ■uflflnd  bgr 
bar,  48  D.  6SL 

y.    Hbamat. 

Admlfliimi  of ,  u  to  pedUcrae,  77  D.  82& 
BoundArioi,  admiwibility  of,  reopecting,  15  D.  9tS, 

ancient,  proving-  by  common  reputation,  00  K.  601. 

doclaraUone  of  one  noi  intareoted  after  guit  aa  W»  00 
R.600. 

bearsav  evidence  to  prove,  00  R.  681>-601. 
DeclaraUons  respecting  boundaxy  of  land,  79  D.  844L 
Information  denved  from  marliet  reports,  90  D.  SttOi 
London  Gazette  as,  90  D.  258. 
Marlcet  repurta  in  newspapera,  90  D.  259. 
Uarriage,  reputation  aa  evidence  of,  86  D.  746,  747. 
Newspaper  reports  of  state  of  niarlcei,  88  R.  416^ 
Official  gasetta,  90  D.  268. 
ReiMitaUon  or  rumor  as  evideDce  in  bastardy  proceed- 

inga,  66  D.  218. 
Reputation,  as  evidence  of  partnenbip,  88  D.  481. 

whan  admissible  to  prove  pedigree  or  relalionshlp, 
17  D.  78L 

TL      ETIOmOlOa  PABTIOULAK  SUSJKIIk 

L  Handurriting. 

Oomparlson  of  bands,  experts,  whan  may  testify  from, 

48  0.676. 
Gompatency  of  evidence  as  to,  86  R.  635. 
Crusa-axaminatioa  of  one  testUying  to,  what  proper,60 

R.  26L 
Expert  evidence  concerning,  60  D.  240. 
Opinion  of  expert,  as  to  whether  paper  all  written  at 

one  time,  62  D.  786. 
of  witnesses  as  to  geuuinenees  of,  11  D.  42. 
Proof  of  signature,  by  comparing  handwritings,  6  D. 

171. 
Who  competent  to  testily  oonoernlng,  17  D.  MO;  fl  D. 

776. 

%  Foreign  Lauw. 

Are  mattais  of  ttet  for  the  iury,  11 D.  783;  16  D.  741. 
Common  law  of  foreign  nation  provable  by  parol,  11 

0.786. 
How  proved,  11  D.  784;    22  D.  127;   82  O.  148;  t  R. 

203,  209. 
Laws,  how  proved,  11  D.  780, 781. 
Marriage,  proof  of  law  under  which  celebrated,  36  D. 

761. 
Sister  state,  laws  of,  rsgarded  as,  11 D.  781 

S.  ReputatUmor  Wealth. 

Q^axactar,  admissibility  of  evidence  of,  generally,  41 

R.  120, 121. 
evidence  of,  in  dvll  actions.  42  R.  201,  202L 
evidence  of,  in  actions  for  malicious  mischief,  68  D 

188. 
evidence  of,  In  dvll  sad  criminal  eases,  68  D.  ISS, 

184. 
evidence  of,  in  murder  case,  62  D.  738. 
evidence  of,  in  prosecution  for  n^te^  68  D.  133^ 
evidence  of,  in  slander,  58  D.  188. 
for  chastity,  evidence  of,  6S  D.  14& 
for  skill  and  care,  special  acts,  vrtiethar  admissfbla, 

80  0.  470. 
tanpoachment  of  witnesses  by  evidence,  as  to,  99  D. 

629;  48  0.  280. 
of  complainant,  evidence  of,  tn  bastardy  proceedings, 

66  0.  218. 

or  reputation,  evidence,  oompeten(7  of,  In  criminal 
cases,  60  R.  98.  99. 
Evidence  of  piaintitTtf,  in  action  for  broach  of  promise 
to  marnr,  1  0.  104. 
of  plaintiff  *s,  in  action  for  seduction,  14  D.  818. 
of  plaintiff's,  in  action  for  libel  or  slander,  18  D.  499; 

20  O.  620. 
af  prosecuting  witness',  on  trial  for  rape,  20  D.  94. 
to  impeach  mtness,  17  0.  76. 
QeneraJ  reputation  is  the  only  competent  evidence  of, 

20  D.  620. 
Good  character,  admissibility  of,  in  slander,  6  R.  860. 
Pecuniary  drcumstanoes  of  defendant,  "how  proved, 

67  O.  660. 

of  defendant,  when  proper,  67  D.  662-668. 
of  plainUff.  67  O.  666. 
Wealth  of  defendant,  when  oompetant  to 
damagas,  38  E.  877-880. 


fIL    TAKiora  MAimu  APrvruia  Oovi 

L  MaUriaUtif  amd  ReUvameif, 

Apparently  Irrelevant,  when  admitted,  41  D.  6R. 
Evidence  of  oollateral  facts,  when  admiadbla,  26  D. 

428. 
Irrelevant,  should  bs  excluded,  44  D.  406. 
Of  attempt  to  suppress  evidsncs  of  othar  par^,  42 

R.S2. 
To  prove  negligenee  of  railroad  oompai^  whan  flre  li 

oommunicatad  bf  locomotive,  88  D.  78. 

2.  Cempeienoif  under  PartieHlar  /sfMS. 

Prand,  proof  of,  under  general  Issue,  41  D.  680. 
Judgment,  admissibility  as  evidanoe  under  the 

l«ue,  38  O.  606;  41  D.  681. 
Muney  had  and  received,  what  causes  of  aetloB 

sibls  under  count  for,  52  D.  761-760L 

S.  Fro^fqf  WhoU  vfhere  Part  AdmiUed. 

Admisdons,  part  cannot  bs  excluded  and  part  adnaltp 

ted,  82  D.  848. 
Books  of  aoconnt,  the  whole  must  bs  admitted.  82  a 

845. 
Oonvaraatlon,  what  part  may  be  ooiittad,  82  D.  841. 
Letters,  what  part  msy  bs  omitted,  82  D.  S46w 
Recelpii  what  part  may  be  omitted,  82  D.  844. 

4.  Demurrer  mnd  ObjecUen  to  BeSdenoe;  me  Ortmmd 

for  New  TrioL 

Demurrer  to  evidanee,  what,  81  O.  626. 

Evidence  admitted  outside  of  pleadings  without  ob- 

fecUon,  91  O.  404. 
Evidence,  admiadon  of,  incompetency,  when  gitMrad 

for  new  trial,  27  D.  116. 
IlletpU  evidence,  whan  no  ground  for  new  trial,  44  a 

686. 
New  trial,  admlsslou  of  irrdevant  tastlmouy  as  grmnd 

for,  41  0.  747. 
Objeotioo  to,  when  must  be  spedflc,  81  D. 

6.  Weight  and  Sujleieneif, 

Anon,  evldenoe  of,  la  insoranos  oases, 

dent,  06  O.  626. 
Circumstantial,  in  dvU  casss,  suffidancy  of,  «2  D.  187. 
Oeene  of  required  in  dvil  suits,  48  R.  676. 
Direct  and  indirect,  62  D.  179. 
I  iistrument,  proof  of  execution  of,  is  for  iury.  0  D.  481 
Negative  averment,  necessity  of  proof  of,  66  D.  19& 
Of  crime,  amount  required  in  dvtl  cases,  96  D.  631 
Proof  of.  In  dvll  actions,  need  not  exduda  ieasnn> 

able  doubt,  96  D.  625. 
Podtive  and  negative,  relative  value  of,  71  D.  904. 
Preponderance  of.  In  iMstardy  proc  •adlngs,  66  D.  216 
Subscribing  witoeos,  calling,  where  party  admits  ce» 

tnMvS^R.  626.627. 

BXAMINATION. 
Sea  WiTiiMS,  YL 

BXOBPTIONS. 

Sea  Plbamiic  awd  PxAonoi,  XIII,  S;  StATim  sv 
LiMrrATioKt,  VL 

BXOI8B. 
See  Rbv^mur. 
Oommisskmer  of,  see  Orricss  axd  OrricKU,  m,  2L 

BXBCUTION8. 
L    IssuAifcB,  Alias  Exaoorioifa. 
IL    Form  or. 
III.    Amsmdmwt  or. 

IT.    DsATH  or  DsrsNDAirr;  DouiAirr  Juvemn. 
V.    QiiAsnixo  Writ. 
VL    PsnriaTT  SrsjiCT  -m. 

L  Lande  and    Various  Legal   Intereeh 

Therein, 
%  Orowiny  Crope. 

t.  Bquitabte  or  Confin^snf  Intereele. 
C  JudgmenU;  In>*uranee  PoUeg;  Stoet, 

Sf^at  in  Stock  Sxehange, 
6.  Copvright;  Patent  R\ghl; 

6.  Property  in  Cuetodia  l^egie. 

7.  Property  Owned  in  PartnerMpi, 
t,  M'lnieipalitie^  Counties,  SehoU  DIt 

triete. 
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Executions.    HfS 


mmd  Cmitlnuiitm  ^f 


TIL    Kzmi-non. 

1.  Cmutituti&malitif 

StMutm. 
%,  Who  May  Claim. 
H  Property  Owthed  JemOp. 
^  Wag<u  aud  Kamingg. 
Al  ToaU. 

C  Animai$amd  VekidM:  Onwimg Cropt, 
T.  ^umitun,  CUtkimg,  t^rvperty  •»  Per- 


a.  Ciaim^f, 

a  Waimr, 

la  Re/umlt^andS^msdUa/tr, 
IL  Transfer  of  Mmmnpi  Property, 

UL     SvrBBUBOBAS  OR  8tat. 

Z.     Lbyt. 

1.    By  ITAoM  wnd  Whm  Mmis;  ImHtrm^ 

tionMot  to. 

a.  OenenJiy. 
h.  Oil  Kealtv. 

«.  Habere  raclu  Po«MrionenL 
d.  On  ParMomUty;  aninMi  PerMNu 
IL  Br§a'>ing   Doon  mr   Qmmg   i<WM  «r 
/'raud. 

ft.  i^^««<  (/»»  OenenU;  Lorn  qf  Pruptrty. 
6L  Hxeusiee  Levy. 
Z1.     RHJBim  OR  RriiRarb;  Bonfr 

Z I L      CL  A IM  0¥  PROFRRTT. 

XllL    Saul 

1.  Wh»  May  Make. 

S.  VendUumi  EoBponmt, 

M,  Who  May  Purehaae, 

4.  Jiotice. 

Sk  TiniM,  Ptaee  and  A4ifo^*mmenL 

«.  JTaiuMT  qf.  Duty  nf  Shemg. 

T.  Bobotti-et  SaUt;  SatMmMaem, 

a  Frawtf  in. 

a  PtfMMiaq^AUL 
la  DeMvery. 
11*  Irreguiainiiee  iik» 
11.  AA«^  I/mO,  «r  fTiider  SatieJIsd  Judg- 


RSDRMPTlOlf. 

L  Rights. 

a  Uou  and  Wk^  Made, 
XT.    Sbrrivp's  Dria. 

L  iivAl  to;  iPMVl  ef;  Who  May  ExecaU. 

a  Deiicripiion,BMUaU^  Variance. 

a  J?/€c(  V;  i>cM<  «r  CerliificaU  ae  Mei- 

ZTL      PVRCUA8RR*R  RlCHTC  ARV  Tin& 

1.  7V^;  Ca«M<  UmpUr;  Oreme. 

a  HelatiomqfTUU. 

a  iZcnt. 

4.  If oftdmM  Jlffvlrfd  to  SJhMv  mto. 

XTIL    Rhturji. 
KVIII.    BATiRrAcnoH. 

t    fjevy  and  SaU  <*«. 

ZU.      OmCRRS'  PUWRRM,  i>tJn»l  AWR  LlARILITIMi 

L  Powere  and  Duliee  Oefierallu. 
a  FaiUure  to  Levy  or  Return;  Delay. 
a  Leefing  en  Stranaer'e  Prvp^rtf. 

4.  Juetifieation;  Jnaemni/yitta  OJleer. 

5.  Power  to  Baeeute  afUr  Return  Day. 
ZZ.    BwBTi  AXR  LiARiuTm  Or  Partiim. 

ZZL      PROOBRBIRRR  HumJUtRIITAli  Tu  BlROUTHMI. 
Wm  ASTORVRT  AHR  GURRT,  III;  OORFORATIONR,    111,  6; 

OkKiBKASCT,  IV:  Kacrirr,  IV,  i;  Erfatrb  or  Dr- 
omam,  I.  t;  HoMRrniAMp  III,  3;  Injunotiohr, 
I.  S;  Parthrrrhip,  111,  6;  Rrmainubrk;  Uhrr- 
irvs;  SvATunor  Limitations.  Ill,  1,  fr;  Writrof 
Arrirvarob;  WRnv  or  Por»rbrior. 

of,  MR  GRMRnUllMi 
kUROLCHT  OOHVRTARCRR,  I,  L 


;  AUAR  BXRCVnORR. 

56  D.  44a 
■o  RStkoritj  to  IMW  wtttMOft  raqMHp  7*  I>. 


GonRtUutloimlity  of  laws  itRylnf  riglit  lo  Imlqf  th* 

orifffiial  exactttlon,  IS  D.  48S. 
laRoed  ooiitrRfy  to  mgrMoioni,  44  D.  77. 
iMUOd  without  plaintilTR  authority,  8S  D.  tia 
BaliflcRtloD  of  iRBURuoR  of  the  origiuRl  txaeatton,  U 

O.  StfS. 
WiitR  of  poMBHloo,  aUat  mad  pluHea,  wh«i  vaaj  It- 

RttR,  16  O.  4S7. 

n.    Form  OH 

Araovnt  of.  trror  In,  77  D.  7Sa 

Irragrular,  ui  not  void,  86  D.  Oa 

IrreieulaiitiM  in,  63  D.  88L 

Seal,  ominlon  of.  86  D.  797. 

Seal  of  oourt,  abaanoR  of,  and  ItR  elfaet,  86  D.  Sa 

VarfaooR  boiwoen,  and  tho  JudgmoDl,  iS  D.  SOL 

VaiiaoMS  In,  07  D.  40S. 

UL    Amrrrmrrt  ow. 

AnMndmant  of,  SO  D.  872;  81  D.  SSL 

AmandniRnt  of  execution  by  affixing  mrI  of  0001%  86 

D.  736;  43  D.  62. 
Exeeution,  amendmenUi  allowod  in,  in  nuttoni  of  form, 

86D.  63. 

IV.    Drath  or  DRrRVDART;  Dormart  Jodomrrt. 

Death  of  party  before  exeeution  iMued,  «ff«ei  of,  67 
D.  231. 

of  defendant,  effect  of,  68  D.  18a 

of  defendant,  execution  after,  16  D.  668;  SS  D.  SSa 
Execution  lale  after  death,  16  D.  663. 
Inued  flvo  yean  after  Judicmant  waR  entered,  68  D. 

iia 

lenw  or  levy  Rfter  death  of  defendant;  S4  D.  76L 
TaaUng,  aa  of  flnt  d^y  of  tonn.  68  D.  18a 

y.    Qi'ABRiRo  Writ. 

Deatroya  plalntifTs  right  to  protection,  38  D.  Sia 

plalntirs  tiUe.  82  D.  SIL 
Doei  not  prejodioo  third  perwna,  8S  D.  2ia 
Effect  of,  16  D.  oa 

TL     PROPRRTT  BowRor  TOi 

L  Landg  and  Vaeioue  Legal  InUreete  Therein, 

Change  of  poMeasion  after  aale,  what  raqalred  to  pio* 

tect  from,  againat  vendor,  07  O.  S40-Ma 
Dower  la  not  aubject  to,  60  D.  476. 
Eatotea  held  by  entiretiea,  liability  of,  18  D.  887. 
Heir's  intereat,  equity  aids  subjection  of,  44  D.  tia 
la  subject  to,  44  D.  3Sa 
when  not  subject  to,  44  D.  Saa 
Husband's  ^tato  as  tanant  by  eourtesy  Is  subject  to, 

81  D.  S6L 
Judgment  must  be  offered  In  support  of  execution,  88 

O.  290. 
Possessory  interest  Is  subject  to,  07  O.  8ia 

under  contract  to  iHirchaae,  97  D.  311. 
Remainder,  Tested,  Is  subject  to,  44  D.  83a 

a  Oroteing  Crepe. 

Crop,  tnterest  In,  when  liable  to,  under  cropping  eon- 
tract,  36  D.  124;  87  D.  320. 
Cropper,  interest  of,  when  subject  to,  61  D.  410. 
Cru|ie,  annual,  are  subject  to  execution,  aa  personalty, 
66  D.  102. 
perennial,  are  notsubjeetto  execution  as  |)enM>naIty, 

66  D.  163. 
what  subject  to,  66  D.  16L 
Natural  pruduoe  of  soli  Is  not  subject  to,  66  D.  IM. 

a  EquUaJble  or  ConHmjent  Intereeta. 

Bequest  of  income  of  a  trust  fiuid,  wheihor  subject 

to,  97  D.  303. 
Bquitoble  litteresU,  liability  of,  to,  67  D.  120;  60  D. 

17a 
eetatea,  American  statutes  subjecting  to,  97  D.  816. 
for  life,  whether  subject  to,  97  L>.  Sli. 
Equities  not  subject  lu  execution,  24  U.  A'XS. 
Equity  of  redemption,  not  subject  to,  at  common  law, 

97  D.  308. 
statutes  bubjecting  to,  97  D.  308. 
Posseeaory  interest  under  equitable  titie.  07  D.  810. 
Provision  that  trust  fund  shall  not  be  suliject  to,  07  D. 

314. 
Residuary  Intersst  of  RSslgnor  for  baoRflt  of  creditor^ 

97D.  81L 


94    BxeenUons. 


INDEX  TO  NOTKS. 


Szeeutions. 


M«  of  eonttngviit  Intenti,  68  D.  004. 
of  motigmtd  ohaUaii  uiidBr  Judgment  ■gaiiuil  mort- 
ftfse,  61  D.  48L 
Tktut  estatei,  AmerioMi  itetatQi  oonoemliic,  97  D. 
806. 
Amerioaa  sUtotef  oonounlng,  boweoiiftnMd,fl7  IK 

806. 
dew  and  dinple  on^j  are  ■abfoet  to,  07  D.  SOIL 
Engllih  eUtntea  oonoemiiw,  97  D.  80C 
for  jeen  not  nibjeot  to,  97  D.  80&. 
Iinpeifeet  and  oompUoated,  not  gabloot  to,  97  D.  800L 
tn  faTor  of  WTeral,  not  aabjeot  to,  07  D.  806w 
mixed,  not  iubject  to,  examples  of,  97  D.  907. 
not  aabjeot  to,  onleoa  the  debtor  holds  the  entire 

equitable  interest,  97  D.  806b 
reeoltiog  trust,  idien  sabject  to,  97  D.  808^ 
statutes  sublecUnff  to,  97  D.  804. 
were  not  subject  to,  at  eommon  law,  97  D.  80i. 
when  liable  to,  44  D.  68. 

whers  property  has  been  ooBTiiyed  In  trust  to  Bap> 
port  parties,  97  D.  814. 
ftost  funds,  exemption  of,  oraated  fordebtor^s  ben- 
efit, 07  D.  814,  668. 
Tirast  for  simport  of  defendant,  when  subject  to,  88  D. 

841. 
Vendee's  Interssi  before  oonveyanoe,'  97  D.  800l 

L,  JudgtmaUg;  Intwmnee  PoUey;  Stock;  Stat  <n 
Stock  JSxchangc. 

JndgnMnl^  levy  on,  under  execution  in  Iowa,  98  D. 
416. 
levy  on,  under  execution  in  Louisiana,  92  D.  416. 
ley/  on,  under  execution,  not  subjeet  to,  In  Califor- 
nia and  Florida,  92  D.  416. 
whether  subject  to  levr  and  sale  under,  92  D.  416. 
life  insurance  policy,  whether  subject  to,  88  D.  880- 

684. 
Bale  of  Interest  in  limited  partnership,  86  D.  878. 
Beat  in  stock  board,  whether  subject  to,  43  R.  802, 908. 
Bhares  el  stoek,  when  subject  to,  63  D.  268. 

8.  CopyHffht;  PaUrU  Right;  FranchiM$, 

Copyright,  whether  snbtoot  to,  40  B.  128-186^ 
Pranchisss  are  not,  16  D.  606. 
Franchise  to  take  toll,  27  R.  84. 
PMent-right,  whether  subject  to,  40  R.  128-120^ 

6.  Property  in  Cuttodia  Legit, 

Instsnoes  of  property  ui  eueUMa  legie,  28  R.  86, 80b 
Honey  in  omoei'r  hands,  whether  subject  tu^  66  D. 

864. 
Property  in  cuetodia  Uffie^no^  subject  to,  28  R.  86, 80b 

7.  Property  Owned  in  Partnerahip, 

Against  one  partner,  what  may  be  eeised,  87  D.  878. 
Fum  property,  not  subjeet  to,  against  individual,  87 

R.240,  24L 
Lsvy  of  execution  on  partnership  prof  lerty,  67  D.  707. 
Partner,  sale  on  execution  against,  60  D.  768. 
Partners  property,  under  writ  against  firm,  18  D.  288. 

&  JftmiefjM^itiM ,  Countiet,  School  Dittriete, 

Against  municipal  oorporati(Hi,  may  be  levied  on  pii- 
▼ato  property,  81  D.  106. 
sehucrf  district,  msy  be  levied  on  Inhabltanti^  prop- 
erty, 89  O.  768. 

Onunties,  how  far  subject  to,  27  R.  88b 

Liahility  of  property  of  citizen  in  execution  against, 
81  D.  166;  41  D.  166;  43  D.  604. 

Munidpailties»  how  far  subjeet  to,  87  R.  88-«8b 

yn.    Bxncpnoiii. 
1.  CemtihaionaUty  amd  Conetruetion  ^fStrntmiet, 


Exanption  laws,  eonstitutlonality  of ,  92  ]>.  768b 

eonstruotion  of,  71  D.  708. 

to  be  liberally  oonslmed,  76  D.  224. 
Homestead,  eonsUtutionality  of  laws  exempting,  46  D. 


Of  personal  property,  eonstitutionallty  of,  46  D.  851. 
Statutes  alk>wing,  are  liberally  construed,  46  D.  262. 

8L  Who  may  Claim. 

Pusinsss  must  be  Uwful  to  daim,  26  R.  66. 
Bead  of  fkmily  entiUed  to,  who  is  a,  88  D. 
whodesniedtobe^88  0. 166;  46  0.864 


Kon-resldent,  exanption  of  piupeity  oC,  89 IX 
whether  eoUttod  to  benefit  of  exeBq>tion  bwB,  81  tk 
428. 

Tools,  who  msy  dalm,  86  R.  68-46b 

Under  several  statutss  may  be  claimed,  when,  98  E. 
64,66. 

Where  claimant  has  several  ooonpatlons,  86  &.  0B. 
one  temporarily  goes  out  of  business,  86  B.  08w 

Who  may  claim,  46  D.  864;  76  D.  647. 

Who  may  sue  for,  76  D.  647. 

8b  Property  Owned  Jetimtiy. 

Debtor,  exemption  of  does  not  eover  Joint  lislUMi.  87 

E.  247. 
Of  partnemhlp  property,  98  D.  679. 
Of  property  oi  oo-tenants,  76  D.  224. 
Property  owned  In  partnership,  26  R.  68. 
BtaUite,  whether  i4>plies  to  firm  property,  87  R^  918- 

860. 

4.  WageemndBaminfft. 

Of  personal  earnings,  91  D.  480. 
Of  salaries  of  oflloers,  01  D.  41& 
Wages  accruing  after  servioe  of  gamlshinantk  81  D. 

482. 
defined,  91  D.  420. 
exemption  of,  01  D.  411-428. 
in  Alabama,  Arkansas  and  Oallfomta,  91  D.  411. 
tn  Colorado,  Oonnecticut,  I>elaware,  Florida,  Oeor> 

gla,  Idaho  and  lllinoU.  01  D.  412. 
in  Indiana,  Iowa,  Kansas,  Kentucky  and  Maine,  91 

D.  413. 
in  Maryland,  Maasaehusetts,  Michigan  and  Miane> 

sota,  91  D.  414. 
tai  Mississippi,  MisKMDl,  Montana  and  Nsltraska,  91 

D.  416. 
In  Nevada,  New  Hampdiirs,17ew  Jersey,  Mew  Toik, 

North  Carolina  and  Ohio,  91  D.  416. 
In  Oregon,  Pennqrivania,  Rliode  Island,  Booth  Ouo- 

Una,  Tinnsssss,  Ttecss,  Utah  and  Vermont,  91  Dc 

417. 
In  Washington  Territory  and  Wleoonsin.  91  D.  418. 
exemption  of,  is  penonal  privilege,  91  D.  421. 
exemption  of,  laoorsr,  wlio  Is,  within  mflsning  ef 

sutute,  91  D.  42L 
exemption  of  overseer's  wages.  91  D.  4Ul 
exemption  of  professional  man  s  earnings,  91  Dl  4]8l 
exemption  of  seaman's  vragea,  91  D.  419. 
exemption  of  teacher's  wages,  91  D.  419, 490. 
•miefwilaneons  questions  eoneeming  exemptioa  et, 

91  O.  424. 
not  exempt  tram  ehdms  for  i 

428. 
of  non-rssidents,  whether  exempt,  91  D.  4a 
salary  of  railroad  employee,  91  D.  420u 
statutes  exempting,  91  V.  41L 


ee  of  llf<  91  a 


&  Teell. 


oCtift. 


Articles  neeessaiy  for  trade,  lnstan< 
Definition  of ,  44  R.  608. 
Does  not  cover  lawyer's  library,  26  R.  64b 
Exemption  of,  from  execution,  21  D.  645-60. 
from  execution,  what  embraced  in,  21  D.  640,  R68. 
from  execution,  when  used  in  twoor  more  voeationi^ 
21  D.  648. 
Factory,  tools  used  in,  when  not  exempt  from  exee»<> 

tioM.  21  D.  647. 
Implements,  wliether  tools,  who  determines,  47  R.  180, 

19L 
Is  not  lost  by  temporary  suspension  of  biisiiisss,  21 

D.  649. 
Machines  not  exempt  as,  21  D.  66L 
Of  mower,  00  D.  110. 
musical  instrumente,  79  B.  797. 
partnership,  whether  exempt  froin  exeeation,  tl  H 

661. 
tools  necessary  for  usual  ooeupaUon,  08  D.  170b 
trade,  what  are,  21  D.  646. 
Press  and  type,  whetlier  tools,  44  R.  008,  004. 
T«»l8  and  implements,  meaning  of ,  26  K.  0Sb 
What  exempt  as,  47  R.  100, 191;  26  R.  06-07;  88  Ik 

646. 
What  implemente  Included  In,  86  B.  08-06b 
Where  debtor  is  engaged  tn  two  or 
97  D.  161. 


Bzecatioiui. 


INDEX  TO  HOTEa 


Bxecationa    9ft 


A.  AnimaU  and  Vekidet;  GrowiMQ  Cfropt. 

GbniM,  wagoni,  •!&,  what  mempt  m.  6t  R.  7A-771 
Gov  of  Don-raidant,  81  D.  15<L 
Orowiog  potatoes,  S7  D.  MO. 
Haifflr  to  •zempt  from,  8S  D.  Sll. 
HocM  which  debtor  is  rtdlng,  levr  upon,  0  D.  TOOL 
•zemplk  47  R.  19L 
vheUier  ezempi,  who  daiermfaMS,  and 
47B.1«L 
Of  out,  tbdqdaa  foor-whMlad  WMffon,  46  D.  WL 
low,  ladndai  holler,  46  D.  tfS;71  D.  706. 
indndee  mule  or  eae,  46  D.  tSS,  SS& 
I,  tBdndeo  loddlo,  hrkUe,  eto.,  46  a  266^ 
.  meoas  work-hono,  46  D.  166. 
what  inchideB,  46  O.  SSS,  864. 
who  entitled  to»  91  D.  flOa. 
wagon,  indodes  cart  cr  boggy,  46  D.  WL 
joke  of  oxen,  faielodee  oaliree,  46  D.  S6t. 

7.  i'Wiiifwfw;  Cloiking:  Rropertifmk  Pi 

€Mh  from  wool  of  sheep,  81  D.  164L 
Food  and  eloChlng,  what  included  in,  46  D.  8661 
fnniitara,  what  hadndes,  46  D.  886. 
neosssaiT  to  aapport  life,  68  D.  177. 
_  of  word  "neeesMury,'*]!?  D.  1«L 
proper^  on  debtor's  person,  88  D.  708. 

47  B.  10L 


properlj,  80  R. 

mmn  the 
propettj  to 


Of 
Of 


Upon  pro| 
WatiAoa 


a  CUdm  of. 

CUm  for,  when  most  be  made,  77  D.  TOl 
Fkmadnlent  eonveryaooes  of  exempt 

767. 
May  be  pledgod  as  mortgages,  78  D.  744. 
May  be  given  away,  and  craditofs  oannot 
gift,  00  D.  168. 
be  efadnksd  hi  the  eonrlo 
76  D.  888. 
If  no  fliaim  made,  81  R.  44, 4lu 


Ol 


rfght  to  walTo  daim  of  hi,  81 R.  44-M. 
of,  78  D.  741;  76  D.  824;  78D.190;92D.  708. 


'£% 


Wai 
l7O0iitnet,80D.646. 
by  eoatraet,  to  valid  In  FMmsylTanto,  78  D.  74L 
prospeetlve,  generally  not  eoforoed,78  O.  748-746. 
Mnrtioning,  78  0.  748. 

Ul  A^/Wnl  ^f  amd  S§m§dtt§ftr, 

for  refusing,  against  whom  lies,  76  D.  047. 
BoHlen  of  proving,  76  O.  048. 

1  prueeoation  for  disregarding*  76  D.  047. 
I  for  denying,  measure  of,  76  D.  068. 
of  remedies,  76  D.  060. 

damages  for  levy  on,  82  D.  00. 
blatioo  of  daim  of,  case  for,  76  D.  64& 

aad  trover  for,  76  D.  046. 
ollleer  a  trespasser.  76  D.  046. 
UahOity  of  oflloer  le^^ing  on  property  not  sabjeet  to 
hto  writ.  76  D.  176. 
sarotlee  of  sheriff  who  refosea.  7K  D.  04& 
fleedings  In  actions  to  enforce,  •  &  D.  040. 
Bafimal  to  allow,  76  D.  046. 
Remedies  of  debtor  who  to  denied,  76  D.  046-068. 
Replevin  to  enforae  daim  of,  76  D.  040L 
Bet^off  againet  daim  for,  76  D.  061. 
matntory  penalty  for  disregarding,  76  D.  048. 
TkoUe  damsgaSk  pleading  and  praeUoe  in  aetlon  lor,  76 

D.  oeo. 

TenUet  Inaetlonafor,  76  B.  06a 

IL  Transfer  ^f  Bxen^  Proptrtff, 
Peitoi)  or  eonvayance  to  exempt  property  from,  88  D. 


.,  84  D.  464. 

D.  606. 


▼m.    Lnvor. 

Date  of  oonmeneement  of,  U  D.  778^ 
imior  wift,  effael  of  aato  under,  18 
lion  of  at  eonunou  law,  22  D.  328. 
Lieo  of,  hi  North  GuoUna,  82  D.  088L 
of  priori^  ^  rafosing  to  Jndemniiy 


loa 


Mority,  hi  Tbnnessee,  24  D.  468. 
Belation  oC  to  teste,  88  D.  088. 

junior,  sOtat  off,  OB  pfflor  BsB,  M  Di  448. 


IX.     BUPMSIDIAI  OB  9TAT. 

Oeneral  power  of  ooorts  over,  49  D.  618. 

Staying  after  Judgment  In  appeltaUe  oonrt^  10  D.  6UL 

on  account  <A  baokniptCT,  40  D.  614. 

pending  appeato,  49  D.  U6. 

perpetually,  40  D.  614. 

till  other  property  to  exhaosled,  10  D.  618. 

wliere  party  proeecutea  a  aooesslve  suits,  40  D.  614 
Stay  of,  when  erroneous.  49  D.  610. 
Void,  court  which  issued,  mi^  arrest^  10 IX  614 

eqvtty  does  not  ei^oin,  40  D.  614 

Z.    LsvT. 
1.  Bff  Whom  and  uhsn  Mads;  Ingtruetiom  as  Co. 

Attorney  has  no  authorl^  to  dirsot  levr,  47  D.  8M. 

Ooort  win  not  direct  manner  of  executing*  06  D.  424 

Instructions  lor  service,  must  be  in  writing,  06  IX 
484. 
not  essential,  06  D.  484 

Levy  of.  after  death  of  defendant,  08  D.  180L 
must  be  in  order  of  its  reception,  96  D.  424 
must  be  made  under  senior  writ,  86  D.  788. 

Plaintiff's  riirht  to  control  sheriff,  86  D.  S6L 

Service  of,  what  to,  95  D.  429. 

Sunday,  Issue  or  levy  on,  06  D.  480. 

Hosted  alter  defendants  death,  60  D.  664 

8L  Jf ssMiify  and  S^fintneg. 

a.  Oenerally. 

Against  one  partner,  how  levied,  88  D.  704 

■sssntlal  to  valid  sale,  88  D.  007. 

Levy,  whether  essential  to  valid  sale,  88  D. 

validity  of ,  00  D.  06. 
Object  and  effect  of  levy,  88  D.  008. 
Sale,  levy  to  eesenttal  to,  74  D.  682. 
Waiver  of  tory,  81  D.  480;  88  O.  O04 

4  On  Realty. 

Description  of  land  in  levy.  84  D.  02L 

of  tonds  levied  upon,  sulBdency  o(,  84  D. 
Heir's  intsrsst,  how  levied  upon,  44  D.  838. 

s.  Habere  laelas  posssssiooem. 

IMendant  end  priviee  may  be  dispnssoessd  under,  80 

D.  Sll;  60  5.  788. 
Fkmily,  ssrvants,  and  tenants  may  be  iflspnssesseil 

under,  88  D.  818. 
Presumption  to  that  those  in  pooMssion  entered  under 

defendant,  and  hable  to  dispossession,  80  O.  814 
Purchaser  on  execution  nay  be  aiapoesessed  under,  80 

D.  814 
pendenU  liU  may  be  dispoesesaed  under,  89  D.  814 
Restlttttion  of  party  wronaf  ally  dtopoesessed,  38  D.  814 
Stranger,  disposauiHion  of,  under,  60  D.  788. 
Tsnants  of  defendant  msy  be  iflspnssesseil,  80  D.  818; 

60  D.  788. 
Who  may  be  dispossssssd  under,  gsnerally,  80  D.  81i- 

814;  60  D.  788. 

d.  On  PersonaHy;  Against  Person. 

Bank  bills,  seiziire  of,  on  execution,  62  D.  464 

Direction  to  Iceep  levy  secret,  27  D.  104. 

How  made  on  peraoiialty,  20  D.  711;  27  D.  104 

Imprisonment  of  attorney  under,  80  D.  784 
under  statutes  of  Wisconsin,  80  D.  784 

Leaving  debtor  in  poesession  after  levy,  27  D.  104 

Levy  dr.  on  partner's  Interest,  29  D.  003. 
on  brtck-lriln,  what  sufllcient.  65  D.  334 
on  goods,  what  esseutial  to,  20  D.  711;  68 IX  864 

What  valid,  27  D.  104 

4  Bnaking  Doan  or  Uifng  Twf  or  FroMd. 

Breaking  doors  to  levy,  26  D.  171;  86  D.  032. 
Levy  aoeompliHhed  by  fordng  doors  of  dwelling,  OS  D. 
404 
by  fraudulently  procuring  removal  of  property  from 

another  state  or  county,  93  O.  464 
by  takiiigpropertj'  from  pereon  or  debtor  by  foroe, 

by  takin|r  property  under  pretense  of  examination 

in  a  criminal  prosecution.  93  D.  460. 
1^  untowful  or  fraudulent  means  to  void,  93  D.  404 
Le^  on  property  taken  by  officer  from  person  accused 

of  crime,  74  D.  074 
Beslstanise  to  loroibto  levy  of,  when  Justiflsd,  76 IX 174 


96    BxecatioiDi. 
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SzecutioiiaL 


RMlttIng  lery  on  Uflmpt  property,  7S  Di  180l 

4.  Apprai$»menL 

AppnJbmunl  laiwa,  oonfltltntlomJity  91, 77  D.  181 
ffUkare  to  ftppniM  prop«rt/  takm  under,  M  D.  66flL 

&.  Efeet  tfin  Oeiural;  ham  9if  Fropertif, 

Jodgmeni  lien  not  oontinned  by  levy,  61  D.  1«0L 
Levy,  loei  of  pmpei-lj  fttter,  doee  not  bdl  on  defend- 
ant, 91  D.  Sli. 
When  levy  void  for  unoertalnty,  40  Dl  ML 

6L  Bstoestim  Lewp. 

Rzce«  in,  when  ImmeterUI,  SO  D.  88L 
btent  under,  for  niecel  f eee,  M  D.  OOL 

XL  Rffonne  on  Rbliam;  fiOMnc 

Delivery  bond,  raoovenr  by  sheriff  on,  78  O.  ISC 
VorthocMning  bond,  Juagment  on,  offeot  of,  on  martHj, 
44  D.  884. 
or  delivery  bond,  effect  of,  68  D.  8S& 
Merger  by  forfeiture  of  execution  bond,  85  D.  488^ 
Receiptor  estopped  by  receipt,  when,  88  D.  S70l 
may  show  property  in  himself,  when,  35  D.  611. 
may  show  thst  the  goods  did  not  belong  io  defend- 
ant, 88  D.  870. 
Relesae  of  levy  as  oonslderatlon  to  pay  debl  of  an- 
other, 88  D.  250. 

XIL    Olaim  or  Propbktt. 

Dedarations  of  defendant  in  execution,  66  D.  OSSL 

XIIL    Salb. 

L  WhoMayMak^ 

Alter  term  expired,  may  sell  personal  properly  levied 
upon  by  him,  86  D.  707. 
whether  may  sell  real  estate  levied  upon  by  him.  80 
D.  707. 
Bxnirarion  of  oflloer's  term  after  levy  made,  76  D.  84. 
Oflloer  levying  must  sell,  70  D.  84. 

8.  Venditioni  BxpanoB, 

Venditioni  oaeponat  defined,  70  D.  88. 
Is  not  an  execution,  70  D.  84. 
noineoeseaiy  to  valid  sale,  08  Dl  40Ql 
to  whom  directed,  70  D.  88^ 
when  neeesoary,  70  D.  88. 

&  ITAo  Jf  ay  Purcham. 

Attorney,  purchase  under,  by  plaintiff  tf,  80  D.  081 

purctiase  by,  et  execution  sale,  87  i>.  410. 
Deputy  sheriff  may  purchase  uf  eo-deputy  at,  44  D. 

788. 
Judgment  creditor  not  deemed  purchaser  for  valoeu  86 
1).  600. 
ereditor's  purchase  at,  80  D.  000. 
Bale  to  officer  selling  Is  void,  47  D.  097. 
Secret  equitlee,  pbuntiff's  purchase,  when  eubjeet  tou 

SOD.  600. 
Sheriff,  purchase  by,  at  his  own  sale,  58  D.  400,  441 
Who  entitled  to  protection  ss  purchaser  without  no- 
tice, 88  D.  01& 

4.  JTofifls. 

Abeenoe  of,  makeesale  voidable,  44  D.  888. 

Adjourned  sale.  76  D.  712. 

Clerical  mistake  in,  97  D.  401. 

Damages  for  omitting,  73  D.  760. 

Description  of  property,  sufileiency  o^  75  D.  TOIL 

Erron  in,  effeci  of,  75  D.  71L 

faiiurs  to  give,  tf5  D.  480. 

Form  of,  none  prescribed  bystatnte,  76  D.  70& 

Hour  of  sale,  when  must  be  stated,  76  D.  707. 

Insotllciency,  instances  of,  76  D.  7001 

In  Sunday  paper,  76  D.  718. 

Neoesaity  of,  29  D.  121. 

Newspaper,  what  deemed  not  to  be,  76  D.  TIL 

Of  sale,  89  D.  578. 

Of  sale,  wliat  should  eonUin,  68  D.  488. 

Omitting  names  of  parties  to  suit,  76  D.  71L 

Omission  of,  64  U.  196. 

Place  of  sale  must  be  named,  75  D.  709. 

Referring  to  record  for  description,  76  D.  706L 

Sufficiency  uf,  07  D.  5i7;  88  D.  130. 

Temu  of  sale,  75  D.  710. 

Time  of  sale  should  be  named,  76  D.  707. 

Waiver  o^  44  D.  S4a 


Want  of  proper  notice,  t4  D.  lOOL 
Week's  notlee,  what  Is,  76  D.  708. 
Whether emential, 44D.  888, 880. 


Adleammanlof,  04  D.  444. 

liability  of  oooer  for  not  making*  88  Oi  B8L 

limitation  in  power  of ,  86  D.  688. 

may  be  to  different  place,  86  D.  687. 

power  of  ofBoer  over,  86  D.  680. 
Adjourned  mie,  notice  of,  bow  given,  80  D.  Uk 

notice  of,  vrtMther  required,  86  D.  688. 
Adjournment  of,  by  oOoer  receiving,  14  D.  4S7. 
Of  property  at  place  different  from  that  ai  whisk  ll 

was  advertised,  04  D.  444. 
Return  day,  oflloer's  anthoriiy  after,  70  O.  84, 88w 

sale  after,  80  D.  601;  08  D.  400. 

■ale  of  land  after,  authoritiee  sustaining,  70  D.  87. 

■ale  of  land  after,  authoritiee  overthrowing,  70  D.  84 
Return  to  euurt*  renders  y^nsltit  ojleio,  70  D.  86l 

Ob  Manner  ^f:  DutyufSher^, 

Datj  of  sheriff  to  infcm  blddera  rsspeotli^  title.  «8 

D.  148. 
Sheriff  must  sell  so  as  to  bring  the  moet  money,  47  R 

840. 
When  piainturs  orders  moet  be  obeyed,  14  D.  461. 

7.  JBMSftiee  Salee;  Salee  en  tnaeee. 

Sn  matte,  28  D  844;  06  D.  480;  06  D.  708;  41  D.  OOL 
not  void,  88  D.  088;  90  D.  100. 
when  not  void,  14  D.  67L 
Sale  of  more  kmd  than  neotmuy,  4S  Dl  874;  M  R 
046. 

R  Fnndin. 

Combination  of  bidden,  84  D.  40R 
Dedaratione  of  bystanders  at,  68  D.  46R 
Fraud  of  oflBcer,  rslief  for,  88  R.  6i7. 
Fraudulent  eale  under,  conveys  no  title,  87  D.  IIR 

pnroheee  at  execution  eale,  87  D.  400. 
Inadeqnanyof  priee  at  eale  under,  84  D.  CIR 

as  ground  for  vacating,  88  D.  810^ 
Purohaee  at,  by  trick  or  device,  68  D.  lOR 
Setting  aside  for  fraud,  86  R.  40. 

9L  Fayment  qf  Bid, 

BM,  waiver  of  payment  of,  14  D.  188. 
Defleienoy  on  resale,  reooverlng,  00  D.  808L 
Purchaser,  aetion  agalnit  \tf  plaintiff  for  mmttrnttL  sf 

bid,  09  D.  806b 
Pnrohaeer,  action  agalnet  by  aheriff  tor  aoMimi  sf 

bid,  09  D.  805. 
Resale,  measure  of  damages  on,  41  D.  68. 

notios  of  to  purohaser,  00  D.  808L 

remedy  sgainet  purchaser  for  defldsncy,  00  Oi  881 

whatjustiflee,  00  D.  887. 

who  must  sue  for  deficient^,  00  D.  887. 
Tender  of  deed  to  purchaser,  00  D.  886. 
Statute  of  frauds,  what  takee  caae  out  of,  00  D.  80L 
When  purchaser  at  execution  or  Judicial 
tain  raieaee  from  hii  bid,  70  D.  678-68R 


10.  Dcifeery. 

DeUvevyef  personalty  not  eesentiel,  16  D.  OTL 
Bffeot  of  dtt(endant*e  oontinuing  in  poieession  of 


tels  sold  at,  15  D.  071. 
lisaving  property  with  defc 
Retention  of  poomession  l^ 


defendant  after,  68  D.  468L 
defendant,  04  D.  066b 

IL  Irregularitietin. 

Implied  warnui^  that  prooeedlng  regular,  SO  R.  8R 
Irregularitiee  do  not  avoid.  50  D.  684. 

hi,  which  are  not  fktal,  80  D.  068. 

of  oflloer  in  making  ede,  88  D.  480. 
Irregularity  in  issuing,  when  does  not  aflbet  puiehseer, 

83  D.  810b 
Irregularity  in,  whomav  take  advantage  of,  67  D.  16L 
Repudiating  for  defecte,  26  R  80. 
What  defecu  do  not  affect  purchaasr,  88  R  8R 

18.  AJier  UsatA  er  ITndsr  8ati^/Ml  Judgmtm 

After  death  of  defendant,  67  D.  161. 
Paid,  effect  of  sale  under,  80  D.  884. 
Satisfied  judgment,  eale  under,  88  D.  818;  88  D.  ON; 
8D.  748;68D.  48L 
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It.  AiCt*v  ^9td§:  Right  Af  IHftndanL 
!■  «SBeation,  asloppel  i^mlniit.  84  D.  570. 
diqfaW  pnrdbaMf't  titl«.  84  D.  670. 

vay  iwmmtj  told  at  void  «le  wttlMot 
_  pcoeeads,  IS  D.  S0fi. 
owmtuniting  title,  84  D.  67ft. 
pnpM^  to  have  been  a  homeatead,  84  D. 


Mqnind  title.  84  D.  673. 
tiMt  he  bad  no  interest  rabjeet  to  e: 
MDlITOl 
MMTMwv  tlMt  praeeedlBCi  van  fiuellf  difaeUve,  84 

■V  ilwv  thrt  poralMMr  hM  not  eompUed  with  tlM 

kiw  M  Dl  67S. 
■ej  ilwv  tliet  eele  wm  fnndnlent,  84  D.  57t. 
^qptebto  Jnriedietkn  of  eoort  over,  76  D.  748. 

arloinf  tram  nlarepreeentetion,  39  D  flOi 
iKtee  Iron  fidiinv  to  object  tonale,  39  D.  80. 
ailM  IraiB  reoelTtng  BorpluB  proceed*  of 
WD.  60l 

•etasimder,  81  a  819;  86  D.  797. 
■taflriff  ■  Mb  in  elHKDoenr,  84  D.  »4w 


ZIT. 

L  Right  9f> 

pardiefle  was  made  for  the  debtor, 

bj  tadcmont  debtor  who  hea  parted  with 
^lntlM]anda,76D.  861. 
r,  U  DlU8. 
right  to  vadeam,  whether  aobjeet  to,  76  D.  74& 

"     '    r,  wliethar  impair  obligation  of  eon- 
19D.4ML 

IL  Eommmdwh^Made, 

part  ef  vonaj,  88  O.  tSS. 
expired,  rMicmption  of,  88  D.  648. 

tranaf en  eertiUcate  of  aide,  99  D.  C7L 
in  prerentinirt  aa  gnmnd  of  relief,  M  D.  74a 
eaeeution  aale  bf  owner,  effect  of,  82  D.  188^ 
title  pending  time  for,  82  D.  67S. 

when  porchaaar  is  ont  of  atate,  77  D.  47QL 
ef  ,  ntriet  eompliance  required,  82  D.  607. 
naj  be  paid,  71  D.  271. 

ZV.    SBBUvr'a  DwMBk 

L  i^^  le;  F0rm  ^f;  Who  may  ^Baenta. 


Hew 


ezeeotion  of,  bj  motion,  86  D.  456w 
taeqnity.  86D.  460. 
Deptttj  ntHMT  exeeate,  19  D.  668. 
Orantee,  wiiat  moat  alMiw  to  reoai^e,  44  D.  76& 
llafenning,  78  D.  186L 

after  widcb  maj  not  ieane,  96  D.  680L 


t.  I>eaeHptim;  ReeUalt;  Varianet, 

Oartainigr  ef  deauilpiioii  required  In,  27  D.  624. 
PUfearv  to  leeUe  amoODt  of  Judgment  in  deed,  48  D. 

874. 
If>^fi pa  ■■<■<:  raeltak  In,  86  D.  84^ 
Htoeeital  In,  affeetof,  86  D.  101 

ef  exeeotioa  in,  68  D.  861. 
Omhakm  uf  ledtala,  69  D.  828L 
ItiwItBla  reqnirad,  86  D.  102. 

In,  wliat  required,  and  their  effect,  86  D.  84. 
ShertfUa  deed  under,  ana  ita  recitals.  66  D.  424. 
Btatttte  requiring  redtala  in  deed  ia  directory ,  31  D.  4S7. 
Varlaaae  between  Judjnnent  and  atMrifl'a  deed,  22  D. 

489;  86  D.  lot. 

SL  i^eet^  D&ed9rC0rtiUaUa»BvidenM. 

Adntaaibility  of  aherifl'a  deed  made  after  auit  brought 

to  recover  proper^,  15  D.  262. 
OoodiiBiveoeea  of,  66  D.  870. 
Oanveyaaoe,  date  from  wliieh  eonveya  title,  16  D.  249. 

effect  of,  on  intermediate  tranafere,  16  D.  24S)l 

affeetof,  on  right  to  poaaaaiion,  15  D.  251. 

afftet  of,  on  right  to  rente,  15  D.  251. 

ia  rronired  to  transfer  title,  16  D.  261 

ralatton.  effect  Vy,  16  D.  248-262. 
Bffeet  of,  aa  eridenoe,  64  D.  602;  78  D.  628. 
Srittppei  created  lOf,  88  D.  64, 129;  86  D.  84 
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Execution  aale,  effect  on  wif e*a  right  to  dower,  22  A. 
710. 
when  eonTeya  no  title,  25  D.  610. 
Levy,  praaumpUon  of,  98  D.  698. 
iielatlon  of,  34  D.  288;  44  D.  707. 
Second,  when  Brat  ia  incorrect.  78  D.  188L 
SheriiTaeertiflcate  of  sale  aa  evidonce,  19  R.  16ti 
Time  after  which  may  not  issue,  05  D.  620. 
Wtietber  eridenoe  of  Judgment,  64  D.  602. 

XVL    PuBOBAnaf^  Rieiixa  ax*  Trrtat. 

L  Tills:  Caveat  Emptor;  Crops. 

Against  property  after  execution  sale,  and  befote  ob». 

veyaiioe  thereunder,  81  D.  402. 
Bidding  at,  for  benefit  of  defendant,  40  D.  210. 
Bitnapif  purchaser  at,  M  D.  183. 
Caveat  emptur  is  rule  of,  23  K.  527;  70  D.  672;  96  & 

8&-40:  14  D.  181;  24  D.  498;   43  D.  144;  63   D.  702 
Dsfendante  and  all  claiming  under  them  may  be  die- 

poaaesaed,  39  D.  81L 
Effect  of  unrecorded  deed,  86  D.  6^. 
Execution  sale  ia  aubject  to  prior  liena,  40  D.  728. 
Failure  of  title,  refunding  purchaae  price  for,  68  D. 

702. 
For  balance  of  purchase-mon^,  89  D.  871. 
Parol  agreement  to  purchaae  land  at  sale  under,  appU- 

cation  of  stutute  of  fraud  to,  40  D.  211. 
Plaintiff's  inlereet,  when  transferred  by,  88  D.  87a 
Purchaser  at,  when  deemed  truatee  of  defendant,  40 

D.  210. 
at  execution  BaK  interest  o(,  when  subject  to,  97  D. 

81L 
how  protected  bv  registration  laws,  64  D.  461 
interest  acquired  by,  97  D.  438. 
right  to  growing  crone,  10  D.  752-756. 
Reniediee  for  failure  of  tiUe,  14  D.  13L 
Reririnff  Judgment  for  failure  of  title,  68  D.  70U 
Sale  of  land  Ivlng  in  another  county,  8tf  D.  60. 
Sale  of  proptiity  aubject  to  chattel  mortga^re,  48  D. 

148. 
Sale  unde^  Junior,  title  of  purchaser,  84  D.  894. 
Statute  of  limitations^  sgainat  action  based  on  sheriff's 

deed,  68  D.  58. 
when  begins  to  run  against  porchaser  at  execution 

sale,68D.68L 

2.  ReUUiono/TitU. 

Effect  of,  by  relation,  68  D.  67. 

Relation  of  sheriff's  deed.  84  D.  288;  44  D.  707. 

Sales  on,  relates  to  levy  of  attachment,  39  D.  608. 

8.  Rent 
sseootlon  sale  of,  rights  of  purchaser. 
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premises, 
D.  181 


Sheriff's  sale,  purcfaasei's  right  to  rent,  61  D.  870;  78 
D.  603. 

4.  Evidence  Required  to  thou  TitU, 

Judgment  and  Judgment  roll  must  be  shown,  11 IX 

708;  IS  D.  866. 
Purchaser  must  show  Judgment,  execution,  levy  and 

sale,  29  D.  121 
Purchaser,  what  must  prove  to  reoover  In  ejectment, 

84  D.  670. 

XYIL    Rktvrh. 

Amending  ntum,  81  D.  166;  IS  D.  173-18L 
Conclusive  on  execution  creditor,  34  D.  549. 
DeRcription  In.  sufficiency  of,  19  D.  302. 
Failure  to  make,  does  not  avoid  title,  43  D.  BL 
Is  eviilence  against  purchaser,  29  D.  121. 
Oniisaiun  of,  doea  not  avoid  sale,  48  D.  374. 
Omitting  to  sign,  3u  D.  247. 
Title  ia  not  dependent  on.  63  D.  361;  70  D.  779l 
Wtien  oonduaive  and  exclusive,  52  D.  645. 

XVIIL    Satibpactioii. 

L  OeneraJly, 

Forthcoming  and  delivery  of  bond  as  satisfaction,  68 

D.  366w 
Officer  can  receive  payment  In  money  only,  42  D.  419 
Payment  by,  as  satisfaction.  48  D.  727. 
Sheriff  must  collect  in  money,  48  D.  690. 
Writ  of  possession,  satisfaction  of,  26  D.  487. 


98   Executiono. 
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S.  Letif  and  SaU  M, 

«i  pOTMoal  property,  ■■ant  of  d«f midMit  to  r»- 
je«M  d,  68  D.  866. 
«aiMraoiuil  proper^,  defondoDt** rcgalnliif  poii 

Ml  personal   propertar,  effeot  oL  tm  m  mtMuiioD, 
bd  D.  850-S63. 
•n  jpereonml  propertj,  eOeot  of  iorUiooiniiig  tad  4»- 

Jirmj  bond,  68  D.  S6«. 
eapereooftl piopeitj loM  or wi«ted  bj Mddeot, 68 

•n  penoiul  proper^  loft  or  wMtod  l^  ■heriff ,  68  D. 

86d. 
«■  penonol  ptopofU  no  nttsfaetlon,  when,  68  D. 

868,864. 
on  peraonal  property  of  one  defondMiV  no  ■attifio> 

tlon  M  to  othen,  68  D.  867. 
on  poraoiud  property,  releaae  of,  end  to  effeot  en 

enditon  and  purdiuiers,  68  D.  868. 
en  penonal  property,  qpedal  proper^  oranted  by, 

6o  D.  800. 
on  penonal  property  which  la  afterwarda  taken 

from  ptaintiff  by  legal  proceaa,  68  D.  866. 
onperronal  property  which  oomea  afterwaitb  to 

poMSMion  of  defendant,  68  D.  866. 
en  real  eetato  la  not  aoatlafaoaon.  68  D.  880. 
Ifiaoellaneoua  Gaaee  whera  levy  on  perronalty  ia  no 

ntlafacUon  of  the  Judgment,  68  £>.  860^ 
Beal  property,  extent  of ,  68  D.  888. 
pnfMttar,  levy  on,  ae  a  bar  to  other  oxeenttona,  68 

property,  levy  on,  doea  not  eontlnne  Judgment  lion. 


aoUou,  68  D.  88L 


property,  levy  on,  prooeedioga  after,  68  D. 

pro|)erty,  levy  on,  nUnqnishlnff,  68  D.  861. 

propefty,  levy  on,  when  a  aatiafaotlou,  68  T 
Feleiie  off  levy,  effeot  on  euretlea,  68  D.  867. 
fiattigyyon  by  levy  on  penonal  pnqperty,  68  D.  860- 

by  levy,  8B  D.  OM. 

''AS  i'^ST '***••  "^ ''"«"  ^ 

proRuned  from  levy,  88  0. 167: 01 IX  818L 

XIX    Ownamtf  Pdwus,  Duiim  am  LiAHunii, 

1.  Powtn  amd  IhOiM  OefmtMp. 

ffbea,  pn-peyment  of,  mear  be  exacted,  96  D.  48Sl 
Ganalahnient.  oflioet^a  Uamllty  to,  for  money  oollected, 

bMferaotlona  for  lenrloeb  duty  d  oflkar  to  follow,  98 

1X484. 
Iiroffolar,  duty  of  offleer  to  lerve,  96  D.  427. 

omoer  muat  executo.  06  D.  96. 
Jnrledlctfton,  want  of,  Juatlflee  offloer^a  nfnaal  to  lervo, 

96  D.  42& 
UabiUty  of,  for  goods  look  by  bailee  appofaited  by 

pbdntiff,40D.  sn. 
Uatie  for  orainaiy  can  only  of  gooda  levied  on,  40  D. 

877. 
Botorn  of  bef oro  ntom  day,  96  O.  4SL 
Snretleo  of  oflkser,  liabiUtiea  of ,  46  a  600-617. 
Voki,  ofiloer  mi^^  not  exeoate,  96  D.  418b 

S.  FaOun  to  Xeey  er  Rstvtm;  DoC^yL 

AeClon  for  talluro  to  retum,  86  D.  678. 

for  fiUluro  to  retuxn,  defenaes  to.  26  D.  671. 
Oamagea  for  not  aerving,  Imgularlty  d  writ  may 
mitigate,  96  D.  428. 

meaauro  of,  for  non-exeention  of  procoao,  96  0. 486. 
Delay  in  oervice  of ,  96  D.  426. 
Defensea  to  action  for  not  serving.  96  D.  429. 
Diligence,  degrae  o^  required,  12  D.  208;  14  D.  466; 

96  B.  424. 
-ntOun  to  rotnm,  96  D.  487. 
FalM  return,  liability  for,  06  D.  487. 
lUneaa  of  officer  aa  excnae  for  delav,  96  D.  488. 
Inatructiona  for  lervioe,  damagea  tor  diaragaidlng,  06 

D  4S4. 
liOvy.  delay  in  making,  96  D.  424. 
Netfifgence  in  eenring,  what  la,  96  D.  482. 
Reaeonable  diligence  Is  required  in  serving,  95  D.  4M. 
Return,  by  and  against  whom  oumpelled,  26  D.  671. 

damagea  for  faUurs  to,  26  D.  672;  80  D.  487. 

how  oompelled,  26  D.  67L 


SL  IsMyimg  en  Strangtr't  /Vs^pej^i 
Aetiona  for  property  wrongfully  levied  m 

execution  or  attachment,  20  D.  6OO-O90 
Damagee  for  oeiaing  property  of  strangor,  - 

not  to  be  exemplary,  81  D.  96. 
Replevin  of  gooda  seiaed,  0  a  106;  90  D.  vw 
Sale  of  entiro  property  under  writ  h!**"*^ 

87  D.  878. 

-^•?^"S-?***«'«^  07  D.  874. 
To  JuatiAr  levy  on  property  of  strsnger  to  the  wtHL  a 
valid  Judgment  must  be  ahown,  01 D.  701. 

4.  JmH^MMom:  Indsmnirymg  O/lmr, 

Indemnifled  oOleer  has  no  exenae  tor  not  proeoediiK. 
06  D.  482.  i-  -». 

Indemnitora,  aherifl.  Judgment  againet,  efloek  on  pei^ 

aona  anawerable  aa,  8»D.  888^ 
Justiflcation  of  levy  on  propeily  traodnlent^  eon- 

voyed.  Judgment  muat  be  ahown,  28  D.  IBOl 
Regular  on  lu  face  protecto  officer,  100  D.  106. 
Retum  must  be  made  to  entitle  officer  to  jnatlfr.  74 

D.  672. 
Void  execution,  when  proteeto  oOoar,  tt  Dl  TOw 

6.  ^oiosr  to  FtmuU  t^Ur  BHum  Da^ 
Return  d^,  aale  after,  when  valid,  16  D.  621 
Return  day,  what  officer  may  do  after,  16  D.ett 

XX    Bmbb  axn  LiABtLmaa  or  P^n 


Affinnaneeby.of  void  aale,  18  D.  866. 
PbUntifl  Justllyinf  levy  m»t  ahow  Judgment.  28  a 
280. 

XXL    Pioounvea  SuminnrrAL  io  EzKonoii. 
Proceedings  supplemental  to,  affidavit  for,  100  D.  606l 
against  foreign  oorporation  aa  girnishoe,  100  a 

610> 
against  taifMita,  lunatics,  oto,  100  D.  868. 
against  whom  mav  be,  100  D.  602. 
anpearance  of  defondaot  fan,  100  D.  607. 
arrrat  of  defendant  in.  100  D.  60& 
are  proceedinga  in  the  original  action,  100  a  iOL 
are  speola]  proceedinga,  100  D.  60L 
an  subatitnto  for  creditor's  bill,  100  D.  60L 
Vy  whom  may  be  Instituted,  100  D.  608. 
conflicting  daima,  not  litigated  on,  100  D.  608. 
contempt  in  dispoainf  of  property,  to  avoid,  100  D. 

614b 
eontemnt,  power  to  pnnlah,  100  D.  614 
oontndicting  answer  at  gambhee,  100  D.  611. 
oorporation  nu^  be  proceeded  against,  100  D.  600. 
eredlton  of  denndant,  proceedings  against*  100  a 

600. 
oxamlnation  of  debtor.  100  D.  607. 
fbcto  necessary  to  authorias,  100  a  604^ 
how  entiUed,  100  D.  602. 
in  what  court  may  be  brought,  100  a  604 
Jurisdiction  over,  100  D.  6^ 
nature  of,  100  a  60L 
non-rssident  ereditor,  nrnnnodlnis  agalniL  100  a 

609. 
object  of,  100  D,60a 
en  what  Jndgmanto  waaj  be  prosecuted,  100  a 

602. 
order  to  appear  and  answer,  100  D.  608, 606L 
order  that  debtor  apply  property  to  the 

of  the  writ.  100  D.  608. 
property  subject  to,  100  D.  610. 
receiver  in,  appointment  of,  100  a  61tL 
receiver  in,  dutiee  of,  100  D.  6L3. 
receiver  in,  powen  of,  100  D.  618b 
receiver  in,  Utle  of,  100  D.  61S. 
return  on  execution  la  conclusive,  100  a  606. 
return  of  execution,  when  essential  to,  100  D.  601 
service  of  order  to  appear,  100  a  60& 
set-oif,  when  allowed,  100  D.  612. 
successive  examinations  of  Judgment  debtor,  100  a 

608. 
time  when  may  be  commenced.  100  D.  SOL 
where  may  be  instituted,  100  D.  604. 
whether  supercedes  creditor'a  bill,  100  D.  601 
witneiiees  may  be  produced  on  either  side,  100  a 

616. 
witnesses,  what  questtons  must  answer,  100  D.  607. 
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joo  Cunt,  V;  B«iiffr»  n,  U;  ttvAm 
■*■!■;  FkA09«n>vn  OovvarAMow,  IL  1; 

r  n;  iBTAjrar,  II,  1;  PAmnaair,  1,  VllI, 

ii  PfeouiBOovKn;  BxATon  or  LuurAnon,  III, 
1*  «k  !▼•  t;  TiKAsaiARiis,  L 


I  —  to^ 

^ifcin  «f  WIIk»  SM  Wiua,  IV. 


tiBM  allowad  lij  kw,  W  B.  748^ 


graDtod  oat  of  oooatj,  80  B.  748,  740L 
^Craot  of,  dniad  beoMue  ol  UdmoI 
«  0.4981 

•ad  bov  maybe  pnTontad,  46  D.  488. 
1  daoedam  waaa  Diinor,  46  O.  488. 
fnaa  o^  vban  donied  for  waoi  ol  aaaetii.  46  D.  4SaL 
MB  void,  46  D.  4S7. 

to  grant,  what  Maantial  to,  46  D.  4S7. 
of  lactan  of  adminiitTation  by  HUqti«iiAf^ 
Jadta,  84  D.  128.  m.  '   —4--U-.- 

«  pioteta,  vban  Told,  7S  O.  484. 

of  aaaond  ariinlniat.nitinn,  whan  void,  86  D.  664. 

'"list'"!?'  *■■••  '—*"*'*'  ^  '•'W  f»nt  «<  lattoM, 

igigtanlodoM  artata  of  liTiiig  paraoo,  i7  B.  28L 
«:7IfiLU6;  79D.66,6&        *—    "»        .  -— » 
ofliTiacpanon,  alleet,  80  B.  748-762. 
of  HviaflT  potaon  la  void,  47  B.  4tf6,  466L 
laapaaj'tinHintof,  wbaa  not  al]o«ad,79DL 
tt,6iL 
paatad,  vbara  daoadont  did  not  Bvo  nor  bava  m- 

tito,aiafoid,70  D.  66. 
poiNr  «i;  !■  »  jiMlieial  aot,  60  D.  OOL 
mioKof.  whan  aaad  not  ba  proved,  68  D.  267. 
»«<yof  gnat  agalaat  tbinl  peraooa,  27  R.  286^ 

■•vMittoa  of  pnteta  of  wffl  baaaoaa  toataior  ia  alive, 

»D.188L 

■otfeara  nlatlngto  aotataa of daead- 
to  loobato  ooorti^  18  D.  lUL 

i  lfa#  Jfoif  h*  Batteulom, 

bjwUa  of  barrigbft  tab  88 


▲dminlamtloa,  noB'naldeiit  baa  ao  rigbt  to,  98  D.  681, 
ilgbt  of  widow  to,  la  not  abaoluta.  Ol  D.  686. 
rlgbt  to,  raoonoiation'  of  by  oilataka,  OS  D.  681^ 
widow,  wbaa  was  ba  ezcladadtrom,  98  D.  686. 
Adminiatrator,  bankmptcgr  aa  a  dlaqualifleation,  64  Ol 
62L 
gamblir  la  faioompatont  to  bo,  64  D.  62L 
teabfl^y  to  read  and  wrfto  laa  rtlanTiaHfleatlon,  64  P. 

62L 
odaor  cannot  be,  64  D.  62L 
partaercannot  bo,  64  D.  62L 
wbo  la  tncompatant  to  bo,  64  D.  62L 
GbUd  anomtfv  aa  mtn^  appcrintmoatofL  as  anootor, 

ttD.474. 
Bzeoator,  alien  maj  be,  64  D.  618. 
eoiporation  eaanot  be,  64  D.  61& 
Idiota  and  faioatica  may  not  be,  64  D.  61& 
Improvidanoe  aa  a  diaqnallflcation,  M  D.  680l 
Ineompetenffir  aa  a  dlaq naliflcatlon,  64  D.  6101 
Infant,  appointmant  of.  aa,  64  D.  618. 
Inaoivenoy  no  dlagaaHftcatlon,  64  D.  619. 

'  woman,  wbetber  may  be,  64  D.  9IM, 
wbonu^  be,  64  D.  61»^20. 


8L  Amnoaol,  iiMfynoKon,  XMotik. 

Admlnlitrator  of  deoeaaad  adrntniBtrator,  24  D.  88L 
Admlaaion  by  admloiatrator,  when  evidence  la  f^vor 

of  anocaaoor,  24  D.  888, 800. 
AppotaitoMnt  of  bow  administrator  cannot  be  naide 

while  old  one  ramdna  In  olBoa,  70  D.  710. 
OontTMt  relating  to  appointmeot  or  rasiffnatioB  la  na- 

lawful,  48  a  832,  888. 
Fower  of  aale,  when  paaaaa  to  aoooeaaor,  12  D.  168L 


n.  1kr&%  Bioflia,  FowBB  akd  Liabilrim. 

Are  diract  troataaa  for  the  bdn,  90  O.  S94b 
Becoming  goanliaa,  bow  deemed  to  bold  tanda,  U IX 

BatomI  anlnat,  in  bla  paraonal  capaoter,  doaa  not 

bind  bSn,  100  D.  181 
Buontor  may  Incor  what  azpenaaa  balom  probata^  66 

U.  4S7. 

bo  may  incor  before  probate  of  win,  66  O. 


'sr 


of,  bef on  probata,  66  D.  487. 
powora  of,  before  probate  of  will,  56  D.  486, 48^. 
powen  of.  regulated  by  statute,  56  D.  436^ 
aoita  l^,  befure  probate  of  will,  65  D.  4S&, 
title  of,  before  probate  of  will,  55  D.  437. 
Bxaootors,  power  of,  when  deemed  ooupled  witb  an 
tntereat,  40  D.  468. 
take  an  interaat  in  hmds,  when,  40  D.  468L 
Bxecutor'a  title  before  prolMite,  55  D.  437. 
Oovemed  l^  general  law  of  ageooy,  17  D.  226. 
Interaat  of  ezecator  and  admlniatrator  under  win.  12 

D.  lot.  ^ 

Lagaoy,  neceartty  of  ezeentor'aaaaant  to,  60  D.  48& 
Letters  of  administration,  concluaive  aa  to  riirhu  dL 
19  B.  148, 149.  ^ 

FOraoDalty  veata  in,  at  oonunon  Yam,  28  D.  201. 
Probate,  executor  repraaenu  lagateea  on  aupUoatloa 
for,  60  D.  850.  -Kt~— — 

BIgfat  of,  to  vacate  fhuidulent  traufer,  88  D.  688. 
Title  of,  relatea  to  death  of  decedent,  38  D.  583,  68A 
When  oommenoea  holding  aa  guardian,  27  D.  401. 
When  oommencea  holding  aa  truatee,  27  D.  46L 

t.  /noMfmentt  ^. 

Adminlatcator,  oanryinff  on  partnonhip  of  decedent,  to 

peraonallv  reaponsible,  21  D.  706. 
Investmenta  hj  trustees  generally,  40  D.  606-618. 
dutv  of,  to  make,  00  D.  297. 
liabUityfor,78D.  688. 
Uahllitj  of,  for  Inveatment  made  without  oidar  ol 

court.  97  D.  466. 
rsaaonahie  time  within  which  to  make,  99  D.  207. 

"*'*2!!5  •'•^'?^J^  •J^o'i^lng  moocgr  to  remain  In 
buaineaa,  ItablUty,  67  B.  560,  661. 

i,  Jheadanft  JMbta  and  ContraeU:  Payment  fa 

and  by. 

Assent  of,  to  teatator'a  foi^glving  a  debt,  60  D.  488. 
Oontncta  of  deoedent»  doty  of  «^Miitfy^iif>fr  to  d«w 
form,  72  D.  606w  "^ 


iOO    Szecuton. 


INDEX  TO  NOTES. 


Gontneli»  panonal  tn  thdr  natqra,  68  D.  7Ml 

to  eoDTiej,  bow  •nforoed  agmingt,  70  D.  SSI. 

to  eooToy  real  Mtofea,  68  D.  7«L 

wtatn  not  btndimr  oa  OTiwrntor  or  adiBiiilftntor,  C8 
a76& 
Leasa,  Uabllitv  on,  84  D.  <ia 
UabUitj  for  dobti  doe  tMtOor,  11  IK  B87. 

of,  on  daoedont't  oovonants  in  leoM,  88  D.  750l 
Maniago  of  admiaistntriz  to  obligor  in  a  bond,  K  D. 

Payment  by  mistake  of  law,  ralievlng,  18  R.  188, 184. 

to  executor  of  estate  of  living  pereon,  effect  of,  80 
B.  748.  751. 

to  executor  under  forged  win,  effect  of .  80  IL  748. 

Talldlty,  tu  executor  of  Uvbig  penon,  87  IL  888^  887. 
Personal  liability  of,  87  D.  87. 
Power  of,  to  compound  debt,  48  D.  781 

to  reriTe  debt,  12  D.  660. 
Promise  by  executor  to  pay  outlawed  daim,  18  D.  48. 
Ril^'ht  to  retain  for  bis  own  debt,  36  D.  081. 
Statute  of  limitations,  new  promise  by  exeeotor  to  pay 
debt  baired  Iqr,  40  D.  68. 

4.  SaU$. 

flL  Power  of  Sale  in  Will,  end  Qenersllj. 

Administrator,  oannot  oontract  for  sale  of  land,  87  D. 

821. 
Land,  exeoutor's  power  to  sell  under  will,  87  D.  108. 
Mot  autboriaed  to  oooTsy  with  oovenaats  of  title,  17 

D.  824. 
Personalty,  power  of.  to  sell,  87  D.  808. 
Power  of  safe,  12  D.  102. 
eonferred  by  will,  whetber  administrator  ds  hamti 

ncn  can  execute,  04  D.  817. 
OBltertoD  to  detormine  whether  the  will  gives,  87  D. 

218. 
inCsmd  fhm  direction  to  pay  debts,  87  D.  814 
instoncss  where  it  is  not  conferred,  87  D.  21Sl 
nay  be  executed  after  the  time  named  in  the  wiU, 

87^218. 
right  to  mafAow  agent,  88  R.  14Sw 
■orrivorship  of.  87  D.  214;  82  £.  14Sw 
when  inferred  fiom  direction  to  distribnto  proeeeds, 

87  D.  21L 
whether  may  be  exereised  by  soocessor  hi  offloe,  87 

D.  214. 
who  most  exerolse,  82  R  la. 
Power  to  dispose  of  personalty,  14  D.  841. 
Power  to  sell  realty,  87  D.  200. 
elves  power  to  mortgage,  60  R.  648,  648l 
InferTed  from  authority  to  oonvert  it  into  money,  87 

D.  210. 
Inferred  from  seneral  direction  to  sell,  87  D.  2ia 
when  implied  from  directions  in  will,  87  D.  200-818. 
when  neipatlved  by  grant  of  other  powers,  87  D.  ^0. 
words  neoessaiy  to  confer,  87  D.  200. 
Presumption  as  to  execution  of  power  of  sale,  60  R. 


Statute  authorising  guardian  or  administrator  to  sell 
hnd,82D.  166u 

b.  Ordoref  Sale. 

Llesnse  to  ssO  land  no4  embraeed  in  petition,  77  D. 
842. 

Order  of  sale,  effect  of,  70  D.  710. 
when  void,  70  D.  710;  86  D.  653. 

Order  to  sell  all  real  estate  oC  decedent,  no  descrip- 
tion being  i^dven,  66  D.  425. 

Void  for  want  of  Jurisdiction  ovarheln,  85  D.  780l 

c.  NoUce  of  Sale. 

Notice  of  sale,  affidavit  of  publication,  and  collateral 
attack  on,  02  D.  248. 
effect  of  want  of,  65  D.  760;  70  D.  7ia 
failure  to  serve,  87  D.  814. 
to  parties  whose  lands  are  sold,  75  D.  61. 
which  does  not  name  year  of  sale,  02  D.  S4& 

d.  Validi^  Irregularities. 

estoppel  of  heirs  to  contest  validity  of  sales  by,  01  D. 
622. 
of  minors,  where  sale  was  without  ap]>o1ntinent  of 
guirdian,  01  D.  62a. 
Irregularities  do  not  avoid  sales  by.  86  D.  18& 
tai  sales  I7,  87  D.  247. 


MlQgUng  money  of  estate  with  their  own, 

with  hiterest  because  of .  80  D.  286. 
Mingling  monsj  of  estate  with  their  own,  wtiaft  Is,  88 

Outlawed  debt,  sale  of  fuperty  to  pay,  to  told,  61  Di 

77. 
Sales,  colkterU  attack  on,  87  D.  814. 
failure  to  give  bond,  61  D.  283. 
of  more  land  than  ordered  sold,  77  D.  8tt;  87  D.  81, 
66;  40  D.  620. 
Bale  of  part  of  land  directed  to  be  sold,  40  D.  880. 
Statute  authorising  transfer  must  be  strftcMy  pumaed, 

82  D.  64a 
When  void,  61  D.  608. 

«.  Conveyance  and  Oovenante  In. 

Conflnnation  of  sale,  order  of,  nuist  be  eet  forth  in, 

Srf  D.  540. 
Covenante,  effect  of,  56  D.  68L 
Govenanto  for  title,  Ihibility  of  administrator  on,  6  D. 

101;  17  D.  224. 
Govenanto  In  conveyance  made  bj  «xaeiitof%  who 

liable  on,  17  D.  224. 
Form  of,  generally,  66  D.  68b 
Form  of  wgning,  56  D.  66. 
Form  of,  under  statutes  requiring  order  off  sale  to  be 

set  forth,  66  D.  66. 
Mlsredtals  do  not  avoid,  66  D.  67. 
Mistake  in  redting  order  of  sale,  56  D.  68. 
Recitals  in  deeds  oit,  ss  evidence,  48  D.  221. 
Recitals  in.  effect  of,  as  evidence,  66  D.  68. 
Wiien  person  making  the  sale  has  died,  68  0. 18. 
Without  otder  of  sale,  68  D.  66. 


/.  Righto  of  Purchasers  and  Transff 

Administrator's  sale,  rLrht  of  purchaser,  proeeedinfs 
being  fatally  defective,  80  D.  177-182. 

Heir,  divestinff  title  of,  by  sale  In  probate,  75  D.  6L 

Indorsee  of,  wnen  may  sue  tn  ano' tier  state,  17  D.  230. 

Note  illegaUy  disposed  of,  45  D.  810. 

Purchaser  aft  administrator's  sale,  when  protected.  87 
D.  80a 

Purchaser  at  sale  by  exeontor  not  bomid  to  aae  to  ap- 
plicaUon  of  purohaee-money,  28  D.  828. 

Purchaser  from,  when  mtMiaJwt,  II  D.  887. 

Remedy  against  purchaser,  99  D.  874. 

Subrogatioo  of  purchaser  from  executor,  41 D.  447. 

g,  Pnroiiase  by  ■xaentorSL 

Acquiescence  of  bobs  In  porohsae  by,  88  D.  587. 
Administrator,  purchase  for  beneflt  of,  at  his  own  sale, 

67  D.  136. 
Purchase  hf,  binds  btanaelf ,  83  D.  68L 
Purchase  in  intorest  of,  ts  voidable,  but  not  void,  87 

D.  163. 
Purchaser  of  saeeto  of  decedent  by.  12  D.  8Bw 


6l  ManagemnU  mmd  Pawert  O^mtrmBp. 

Admiarions  of  administrator,  25  D.  801;  78  D.  887. 
Care  of  property  exacted  of,  87  D.  826. 
Oontiacte  with,  do  not  bind  the  estate,  27  D.  645. 
Declaration  of  administimtor,  when  admissible  against 

estate,  25  D.  801. 
Liability  for  aete  before  qualfylng,  85  D.  427. 

for  goods  taken  by  public  enemy,  87  D.  saSL 

for  goods  stolen,  87  D.  826w 

for  letting  money  stand  on  personal  sacuri^,  75  D. 
804. 

for  money  lost  in  beak,  76  D.  808h 

for  neglect  to  sue,  14  D.  65. 

for  not  insuring  property,  87  D.  327. 
Loss  of  property,  liability  for.  87  D.  S2& 
Theft,  robbery,  etc.,  liability  for,  76  D.  TOO. 
To  sttbmit  to  arbitration,  power  of  executor  and  ad- 
ministrator, 30  D.  632. 
Transfer  of  fund  In  payment  off  IndlTldual  debt,  11  D. 

386. 
When  liable  for  lots,  14  D.  68. 

6b  ileeoimMii^. 

Annual  or  partial,  are  treated  as  priimA  faaU 

80  D.  14H. 
Correctiiiff,  86  D.  144. 
Distinction  between  settlamant  off,  and  of 

counts,  86  D.  148. 
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MBlmt  for  laehea,  99  0.  t9C 
.far  nstn 


Inf  agminti  for  nstng  munejs,  90  D.  297. 
cwmpoand,  when  may  be  ch«i]fBd  with,  99  IX 
itor  duuged  wiui,  when.  35  D.  29L 
nale  m  to  chargiufr  with.  99  D. 
in  their  hands,  99  D.  290. 
nte  lo  be  charged  a^nst.  99  D.  29SL 
ieoeived«  must  be  aooounted  for,  99  IX  tfl. 
wfaen  DOC  chargeable  with,  99  D.  299. 
Hooey   aoouanted   for,   oonstrued   to  mesa   lawfnl 

Booey.  4S  D.  TffiL 
Bents  reoeiTod  hy,  whidi  did  not  eome  f^om  tauids  of 

deoedent.  99  D.  290. 
Unreisonabie  delay  tn  settlement^  what  la,  99  D.  297. 
When  eoodnsive,  88  D.  145. 
When  not  ooodosiTe,  88  D.  Itt. 

7.  CesCf  qfProbaU:  AUorMfft  Ae& 

are  a  penonal  dhatge  against,  98  D. 

for  dotoir  ^fork.  whkji  eiKecntor  or  admhiistrator 


In 

hi 


work,  whldi 
do,  9S  D.  892r 
preparing  inventory,  98  D.  898w      , 

tetfU  l>eiween  heirs  or  legatees,  98  D.  888. 
trntiog  or  siistainfaig,wnr,*9S'D.'898  t . 
of  executor  or  adm«oiftiator  to«mt>ka  -asii 

for,  90  D.  893. 
not  allowed  against  estate,  98  D.  894. 
of  probate  is  not  a  charge  against  estate. 


%.  Joint  Bxeeutmrt. 


84 


ixaBSL 


UaMBty  lor  aet  of  eo-exscotor,  11  D.  389. 

for  each  other,  35  D.  682;  42  D.  291,  293. 

eC,  1^  negllgenee  raqwctlng  acts  of  co-executor,  iS 
D.  291. 

of  two  or  more,  who  loin  In  a  receipt,  42  D.  29L 
Releaae  hy  one  binds  all.  14  D.  158. 
8eTeranoe»  so  that  lees  taan  whole  may  roe,  IS  R.  648. 

9l  AetionM  by  and  Oftjaintt, 
Acdon,  hy  administrator,  wlien  may  be  In  his  «wn 
right,  25  D.  27& 
by  executor  hefors  probate,  65  D.  488. 
KxecufcOT  reooTering  back  payment  to  kgatee^  t4  Di 

679. 
ffegligenee,  when  eauentor  or  administrator  liable  for, 

14  0.06^ 
Note  to,  who  may  sue  on,  77  D.  650. 
Right  to  sue  on  poliqy,  19  R.  831,  831 
When  may  recover  property  fraudulently  transferred 
hy  decedent,  14  D.  157. 
orast  sue  in  his  own  name,  26  D.  278. 
•bonld  ene  for  property  fraudulently  transferred,  14 
DL167. 

IlL  AnxunsnukTOBS  ra  Boms  Noa. 

Action  hy  administrator  de  bonii  run,  84  D.  887. 

against,  by  sucoessur,  51  D.  588. 

against,  for  tort.  02  D.  520. 
Appointuaent  and  duties  of,  58  D.  408. 

of,  when  proper,  24  1>.  879-888. 
Assets  unadmlnistered  requisite  to  appointment  of,  24 

D.  880. 
Bond  to  be  given  by.  24  D.  888L 
Ouinot  sue  bond  of  former  administrator.  24  D.  884. 
Ooort  having  Jurtedictlun  to  appoint,  24  D.  SW. 
Death  uf  administrator  makoe  neoeiMary  appointment 

uf  administrator  ds  banit  non,  53  D.  402. 
Deflned,  24  D.  879L 

Extent  to  which  he  can  pursue  preceding  administra- 
tor, 24  D.  886. 
Uabtllty  of,  84  D.  888L 
Ho  privity  between  administrator  and  administrator 

de  bontM  non,  21  D.  708. 
On  death  of  administrator,  24  D.  381. 
On  death  of  executor,  24  D.  381. 
Powers  of,  24  D.  883,  88»;  39  D.  724. 
Privity  between,  and  atlministrator,  24  D.  887. 
Property  of  which  he  is  entitldd  to  possession,  84  D. 


fUsht  of  action  against  predeoesrar,  51  D.  688. 
Settlements  of  aceuunts  of.  conclusiveness  of,  89  D.  724. 
Ttme  when  appointment  may  lie  maJe,  24  D.  3d0. 
which  he  may  execute,  24  D.  880. 
may  sue  on  note  given  to  his  predeceseor,  88  D. 
126. 


Whether  may  execute  power  eouferrsd  by  the  will,  94 

D.  817. 
Who  should  be  appofarted,  84  D.  888. 

IT.    EzMUTOu  D8  Sum  Tdhl 

Aets  which  make  one  liable  as,  86  D.  428. 
AcU  which  will  not  make  one  liable  as,  85  D.  494. 
Agent  acting  after  death  of  principal,  85  D.  426. 
GUms  of,  against  estate  for  moneys  paid  out,  86  D. 

428w 
Creditors'  action  against,  86  D.  496. 
Definition  of.  85  D.  428. 
Fraudulent  uoiiee,  when  liable  as,  44  D.  48i 
Infant  Is  not  answerable  as,  86  D.  427. 
Instances  of,  86  D.  424. 
Liability  of,  86  D.  425. 
Parson  taking  posssssioo  under  ookMr  of  right,  17  Ik 

SOL 
Pleas  in  action  agalMt,  86  D.  498. 
powers,  Utle,  and  liability  of ,  55  O.  438. 
Purchase  from,  86  D.  427. 
Real  eetats.  intermcddler  with,  86  D.  428L 
Sutute  limiting  liability  of,  85  D.420^ 
Wh»Uah^as,17l>,(^lii  .    .     .\     :   :   .    . 

• '  •    -     •      •  V.  -Fcomos.    •  •  • 

'"L^ ItifflUt  ana  Potoen, 

Authority  and  HahUity  of,  11  b.  161,  889,  Ttt 

beyond  state,  78  D.  609. 

is  confined  to  Jurisdiction  appointing,  82  D.  108l 

is  HmitMl  to  sUte  where  appointed,  73  D.  64. 
Effect  of  payment  to.  10  D.  343. 
Foreign  executors  and  administrators,  78  D.  868. 

Jurisdiction  over,  78  D.  068. 

transfers  hj,  88  D.  800. 
In  one  state  is  not  in  privity  with  executor  or  admin- 
istrator in  another,  90  D.  176. 
Liability  of.  In  a  foreign  country,  82  D.  832. 
Powers  of,  20  D.  482. 
Power  to  collect  debts,  20  D.  809. 
Helease  by  foreign,  not  vaUd,  82  0. 108L 
Rights  of,  62  R.  448;  11  D.  804. 

2.  Actitmi  by  and  againtt 

Aetfou  against,  in  foreign  state,  89  D.  278l 

Action  by  and  against  in  another  state  or  oouhtry,  8t 

D.  032;  35  D.  484,  485. 
Assignee  of,  cannot  sue,  52  R  448. 

suit  by,  in  another  sute,  88  D.  810. 
Judgment  against  In  one  state,  effect  of,  In  another,  00 

D.  178. 
Suite  by,  in  courts  of  another  state,  88  D.  809,  810i 

8L  AneUtary  Adminigtration. 

Andllaiy  administration,  defined,  86  D.  488. 

Appointment  and  powers  of  geuenilly,  35  O.  483-^90 

Apftoiiitnjent  of.  when  proper,  85  D.  iSi. 

DefiniMi,  85  D.  483. 

Duty  of,  to  collect  aasete  and  pay  debta,  86  Dl  48& 

Duty  of,  to  remit  surplus,  35  D.  487. 

IIuw  to  pay  debU,  85  D.  4SS. 

Limitations  of  authority  of,  85  D.  484. 

NeccMlty  (or,  85  D.  4M. 

Non-resi'deut  creditors,  xighiB  of,  35  D.  488. 

Powers  of,  85  D.  484.  480. 

Principal  administration,  defined,  35  D.  483. 

Privity  between  and  principal  administrator,  85  D 

484. 
Renl  estate,  how  distributed,  35  D.  41)0. 
Residue  in  bands  of.  how  dihtributed,  35  D.  4S8L 

YL     ADMINTirrR ATOMS*  AND  EXKCUTOKS*  BoRoa 

1.  Hecetnfy  and  Suficieney. 

Chancery  may  enmfiel  K\\iuiS  security  by,  51  D  619. 

Failure  to  execute.  7tf  D.  60. 

Must  be  given.  79  D.  06. 

None  required  in  eocleMinntlcal  cnu'-ts,  51  D.  619L 

Suciirity,  extictinif  fnjin  M  i).  ftiO. 

Varying  from  statiit^rv  form.  79  D.  87. 

When  exacted.  51  D.  MO. 

With  only  one  surety  is  void.  79  D.  87. 

2.  Breaches  <if:  Aetiong  an;  LiabUitie$  ^  SurBtita. 

Bonds,  breach  of,  by  converting  or  wastlne  assets.  51 
D.  626. 
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Factors. 


to  nio- 


Baodi,  bnMh  of,  by  ftOlura  to  deUvw 

OM8or,  SI  D.  626. 
toeaoh  dt,  by  fUlun  to  maks  true  iiiTvntory,  Bl  D. 

625. 
brnch  oL  fUhire  to  render  acoounte,  61 D.  628. 
bvnoh  m,  Igr  non-payment  of  debt*,  legtolea,  and 

distribdUve  sharee,  61  D.  528. 
biwdh  of,  what  oonstitutee,  61  D.  626-628.   . 
«f  eoceeutor  governed  by  «une  nalee  ae  adrntnlatra- 

tor*!,  61  D.  610. 
ramedy  on,  61  D.  628. 
remedy  on,  in  equity,  61 D.  628. 
iwnedy  on,  liability  of  prindpal  m«t  lint  be  Sxed. 

61  D.  628. 
anit  on,  by  orediton.  61  D.  681. 
Legacj,  fuing  for,  61  D.  682. 
Mew  and  old  bonda  of,  and  llabUitj  off  iwpeetlve  miro- 

tiea  on,  61  D.  624. 
Snntiea  of,  death  of,  doea  not  temlnale  liability,  61 

D.  624. 

Knentl  liability  of,  61 D.  610L 
bOity  (or  aaaeta  reoelTed  from  another  state,  61 0. 
621. 

li»bil£ty  /bfcftbt  iw  Mi^  ib41i:prli{Bt|Ma  4p  ffco  et» 

liability  for  dii^  impZi^d*  W  pt^i^v^^irt^uJt, 

61  D.  622. 
Ilablll^  for  equitable  aaaeta,  61  D.  620l 
UabUity  for  fonda  received  bj  principal  befora  hie 

appointment.  61  D.  628. 
UabUity  for  proceeda  of  land  aold  la  aaoUier  atate, 

61  D.  620. 
Uabflity  for  proceeda  of  aale  made  without  order  of 

court,  61  D.  62a 
HabiUtT  for  rente  of  real  eatate,  61  D.  620. 
not  liable  for  acta  of  principal  not  done  in  his  official 

capacity,  61  D.  628. 
on  bond  of  adminiatrator  of  Uving  person,  61  D.  628. 
termination  of  liabllttpy  of,  61  O.  62i. 

H  JtidgmetU  agaimt  Principal:  SftA  agaiinit 

Surety. 

Judgment  against,  binds  auretiea,  when,  88  IX  802- 

804. 
Judgment  against,  effeet  on  snreUea,  88  D.  888, 884. 

BZBMPLARY  DAMAQBS. 
See  Davaoib,  II,  4. 

BXBMPTIONS. 

Bee  ATTAOHMBim,  III,  2;  Dbntistb;  Exuccrnom,  Til; 

HbunTBADs;   PxaTMsiuiuip,  VII,   8;  Taxatioi, 

111,8. 

BXFBOTANOIBS. 
OoQveyanee  of,  87  D.  128,  128. 
Loans  on  expectandesor  reversions,  when  uneonsekm- 

able,  41  R.  718,  714. 
Iforlgage  of  mere  poesibUity  or  expectancy,  40  D.  718. 
Of  wife,  rslease  of,  by  hnsband,  76  D.  48<L 

BXPBBTS. 
See  WiTMiasu,  7IIL 

BXPLOSIONS. 

Bee  Bzpuss  Oompanixs;  Blastino;  Damaois,  I,  1; 
Gas  OoMrAirr;  Ikbueancb,  III,  4;  Nuibaigs,  I,  8; 
Railioads,  II,  2. 

In  seUing  explosives  without  disclosing  their  danger- 
ous  nature,  tt6  D.  685. 

BX  POST  FAOTO  LAWS. 
See  OosiBTiTimoNAL  Law,  III,  4. 

BXFBESS  OOMPANIBS. 

Sis  GOMMON  CARRIBIUI,  I,  L 

Are  common  carriers,  2  R.  120, 180. 
Oomm<m  canlera,  when,  47  D.  050;  85  D.  280. 
Oontnct  between,  and  carrier  binds  owner,  2  R.  129 

180. 
Delfveiy  by,  duty  to  make,  74  D.  103. 
Delivery  bv,  what  excuses,  74  D.  104. 
I>otne  business  between  states,  taxation  of,  60  R.  278. 
Liability  as  common  carriers,  74  D.  193. 
LiabUity  for  explosion  of  aitro-glyoerine,  17  R.  804. 


Must  dMiver  goods  to  consignee  personally,  100  a  1 
Owner  may  sue  Otfrier  hired  1^,  2  R.  120i 
Receipt,  Umitation,  respecting  value,  18  R.  601. 

Restnctton  of  Mri)m^  to  certain  sS,  14  B.  OOl 

EXPULSION. 
See  Ooumunoai,  V,  9;  Sroos  Excbaxsh 

FOEATD  AseOGIATlOHB. 

BXTOBTION. 
See  QuMixAL  Law,  YI,  1& 

BXTBADITION. 
Aflldavft,  nifllciency  o^  67  D.  807. 
Agent  demanding,  is  a  state  officer,  67  D.  804. 
Arrest  of,  before  demand  for  surrender,  67  D,  !«•«. 
Oonstitatiottil  provisions    regarding  surrmdor    l» 
statee,  67  D.  880.  ^ 

Oonstituaonality  of  state  kg(|riation,  67  D.  • 
Eaoape  of  prisoner  pendlngappeal,  41 D.  278. 
Kxecuti  ve.  certiorari  aninst,  to  compel  ehowhig  off 

authority  to  surrender,  67  D.  802, 
*  Ufserqtlon  (M^  retpecfifur  suirender,  67 IX  80R 
'    daty«^tosnrrsndai^67D.  882. 
fO«JtSvO  twtti  jk  ^n{toiy,  67  D.  SOL 
power  of,  to  revoke  warrant  of  arrest,  67  Di  888. 
warrant,  auffidenqy  of,  67  D.  898. 
Fogitivee,  prelimlnariea  neoeesaiy  to  arresUuc.  82  R. 
866, 867. 

statutes  providing  for  arrest  before  denumd,  vattdity, 

82  R.  850-868. 
Habeat  eorpui  cannot  test  question  of  guilt  or  inno- 

oenoe,  67  D.  886. 
if odeos  cofpue  to  teet  legnlityof  sanwnder  and  de- 
tention, 67  D.  888. 
Indictment,  sufficiency  of,  67  D.  887. 
National  courts  have  power  over  cases  of  anest  of 

fugitive,  57  D  884. 
Not  to  be  surrendered  pending  chaieo  agalnat.  In  atate 

where  found,  67  D.  388. 
Offenses  for  which  may  be  surrendered,  67  D.  806. 
Papers  which  warrant  arrest  and  surrender  of.  67  D. 

897. 
Right  to  try  on  other  charges,  67  D.  400. 
Sute  courts  have  Jurisdiction  over  cases  of  arrest  oL 

57  D.  884. 

Stote,  power  of,  to  legislate  on.  88  R.  886-8B0. 

Statutory  provisions  regarding  surrsnder  by  otaleaL  6T 
D.  890.  -•  .  .r—— * 

regarding  aurronder  by  territories,  67  D.  SOL 
Sufficiency  of  indictment  for  purpoee  of ,  67  IX  878. 
Surrender  of,  by  District  of  Columbia,  67  D.  88L 
What  offenses  warrant,  67  D.  880. 
Who  are,  67  D.  880. 

BXTBBMB  OBT7BLTT. 
Bee  Makuaqb  amd  Divoaoi,  111,  8,  k 

7AOTOBS. 
See  SrATon  or  Luhtatiobb,  IB,  1, «» 

Accounting  bj,  68  D.  16L 

Advanoee  made  by  factor,  99  D.  072. 

Cannot  deny  title  of  his  principal,  68  D.  181. 

Cannot  purchase  of  his  principal,  68  D.  18L 

Care  required  of,  58  D.  lOL 

Consignee  must  accede  to  terma  of  ahipeaeot,  10  U 

170. 
Consignment  for  sale,  when,  passee  no  title,  89  D.  TIL 
Damagea,  measure  of,  for  violating  instructiooa,  61  Dt 

86L 
Defined,  68  D.  168. 

Del  credere  commission,  defined,  68  D.  171. 
Delegation  of  authority  of,  58  D.  162. 
Demand  which  entitles  principal  to  sue,  68  D.  ITU* 
Difference  between,  and  brokers,  68  D.  160. 
Diligence  required  of,  58  D.  lOL 
Distinctive  fenturee  of,  58  D.  159. 
Instructions  of  princi|Hd,  when,  must  be  porsoed,  18  S 

159. 
Insurance,  power  of,  to  effect,  68  D.  186. 
Liability  of,  to  principal,  for  aoUugeootraiy  to  orders 

80  D.  468. 
to  third  persons,  68  D.  1(10. 
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OB  JriwdtoooaipMd,  88 IX  ITU 
«ztan»or,8SD.  809. 

ivsnon,  when  naj  nol  mD  to  •btaln 
tamsmmt^  56  D.  160. 

tfduMswforMlUiig  for  l«i  tbM  diTMtod, 
68D.  160L 

Id  tood  teltli,  08  D.  ICL 
or  foralpi  nrlndpol,  58  a  ITQ. 
PlodVB  by,  68  D.  1«8->18S. 

UDdor  fiMtor^  acts,  68  D.  166^  188L 
Fonver  of,  to  plodtro*  T9  D.  803. 
Prineiimro  lig^tt  to  fbUow  goods  or  thrtr  pwewds,  68 

D.  180. 
BatifleatioD  of  act  ol,  from  what  tnferrod,  58  D.  IOOl 
8a]e,  modo,  timo,  wnA  place  of,  68  D.  188. 
8t.%tote  givtmr  power  to  pledfre,  68  D.  166b 
Suit  br  principal  for  ffpoda  aold  by,  58  D.  188. 
T^tle  of  ooasic:iiea»  66  D.  209. 
Tltlo  oC  dopende  on  oonditiooe  of  ■hlpiMot,  66  D.  800i 

to  goods  purchaMd  with  own  fnnde,  84  R.  618^ 
Obmso  respocslng  powers  of  fSotore,  68  D.  16L 

FALSB  IMPBISONMBNT. 

SeeOoTSiuiOk 

lor,  form  of,  64  D.  869. 
■a^  reooTor  damages  for  his  tanprisonraent, 
If  the  oooit  tiytng  himhad  no  Jurlsdictioo,  81  D. 


fior  ftlso  fanprlsonmentk  86  Dc  71!. 
fB  actioas  tor,  64  a  S7a 
Dofined,  64  D.  25a 
Kvldenos  tn  aetioos  for,  54  D.  278L 
OimvaoMB  off  offense  ol,  64  D.  S80L 
IndletmeDi  for,  64  D.  889. 
UUrility  tor  arrest  wf  thoat  warrant,  64  a  868. 

of  attomej  for  arrest,  19  D.  498. 

of  magrismte,  19  D.  490;  64  a  SSL 

of  mUitary  oflloer,  64  a  868. 

of  oflloer  makiivar-cst,  19  a  492;  64  a  866. 

of  partj  a— tsting  in  arrest,  19  a  492;  64  a  867. 

of  party  procuring  arrest^  19  D.  482;  64  O.  866. 

of  pl^yBidMi,  64  a  861. 
Magistnte,  liability  of,  for,  64  a  26S,  864. 
May  be  in  one's  own  hoose,  64  D.  250. 
Mmtary  and  naval  officers'  Itabltitr  for,  64  a  868. 
Uilitaiy  and  naval  offloeraT  liability  fur  harshness  of 

sabordtaates,  64  D.  863w 
MuceUanooos  instances  of,  64  a  868L 
OfBeer.  liability  for.  54  a  866,  267. 

Habillty  of  person  assisting.  54  D.  867. 
PuvnVs  right  to  sue  for  imprisonment  of  ehtld,  48  D. 


niysMan  making  false  eertiflcate  of  hmacy,  54  D,  861. 

Pleadings  tn  actions  for,  64  a  SOOi 

Eeqoiaites  of»  64  D.  260. 

Uasoostitiitional  statute,  llabtU^  of  party  procwing 

warrant  under,  64  D.  64. 
▼krience  not  eeeential  to,  64  a  28fiL 
WhatlBi,  19  D.  485. 

FAL8B  PBBTSNGBS. 
See  Cbimih Ab  Law,  VI,  16. 

FAIiSB  BBPRBSBNTATION& 
See  Fluun,  I,  8. 

FBDBRAL   COUBTS. 
OoiTETS;  JuRiSDicnos,  IL 


FBDBRAL  JUDOMBNTS. 
See  JoD«MS3rrs,  iX,  8. 

FBDBRAL   PROCBDURB. 
See  BmoTAii  or  Caubm. 

FBBS. 
See  ArwJMSi  astd  CLiB!fT,  Y;  Oosts;  Damaois;  Bxsoo^ 

10MB  ASA  ADMUISTRATOlia:  WlTKBRSM,  X. 

FBLLOW-SBRVANTS. 
See  Hastir  aito  SsarAxr,  IV,  8,  a. 


FBNCB3. 

NunAHOM,  III;  Railkoads,  II,  8l 

Acenmolating  snow  on  adjoining  land  through,  UabO- 

ity,  88  R.  102. 
Against  cattle  on  highway,  dn^  as  to  maintaining,  8 
D.  126. 
settle  nnlawfally  on  highway  or  common,  nol 
neosssaiT,  86  a  682. 
A.%  common  mw,  need  noi  be  made  to  keep  oat  othei^ 

caUle,  84  D.  80l 
Oorenant  to  fence,  whether  real,  56  R.  161-188L 
Deetmotion  or  execution  of,  enjoining,  68  R.  847,  860^ 

852,868. 
Fisnce  is  part  of  frsehold,  76  D.  187. 
High,  malidoudy  erecting,  Uability  for,  88  R.  108. 
Miuicioaily  destroying,  no  action  Use,  when,  28  R. 

108. 
Psnttion  fence,  action  tat  noMTlng  or  destroying,  68 
D.  687. 
sgreements  establishing  and  controlling,  68  D.  686. 
definition  of,  68  D.  626. 

fence-viewers,  authority  and  dutiee  of,  68  D.  690. 
fence-riewers,  oompbUnt  to,  mav  be  oral,  68  D.  680. 
fence-viewers,  determinations  oC  msy  be  made  ooo- 

dusive,  68  a  6SL 
fence-vtewers.  Jurisdiction  of,  ts  special,  68  D.  680l 
fence-Tiewen  must  give  notice  to  the  parties,  68  D. 


fence-viewers,  notice  of,  may  be  oral,  68  D.  680. 
no  obligation  to  matntatn  at  common  law,  68  a 

686. 
obligation  to  erect,  68  D.  681-638. 
owners  of  adjacent  lands  need  not  erect,  71  D.  728. 
parol  agreement  respecting,  validity  of.  63  D.  627. 
remediee  to  enforce  contriDution,  6d  D.  634,  68& 
removal  of,  and  right  of  action  for,  68  D.  637. 
statutory  remediee  respecting,  whether  applicable 

to  fences  eetablished  oy  agreement,  68  D.  627. 
treepasa  of  cattle  through  defects  in,  68  D.  636. 
trespass  of  cattle  through,  remediee  for,  68  D.  887. 
whero  to  be  located,  68  D.  684. 
Not  required  at  common  law,  40  D.  248. 
Partition,  and  duUee  and  liabilities  of  partiee,  40  a 

252. 
Party  sulfering  to  get  out  of  repair  cannot  recover 

damages  for  intruding  of  stock,  40  D.  261. 
Railroads,  liabUlty  of,  for  failure  to  fence,  40  a  868, 

272. 
Right  of  tiavelOT  to  make  breaches  in  adjacent  fence, 

64  D.  782. 
Statute  requiring  railroad  to  fenoe  under  penal^, 

valid,  84  R.  116,  116. 
Viewers  of,  act  JudiciaUy,  68  D.  620L 

FBBRIBS. 

Action  against  owner  of  rival  ferry,  66  D.  6481 

Common  carrier,  ferryman  is,  47  D.  668b 

Defined,  12  D.  205. 

D^^ee  of  care  required  of,  86  R.  504,  506. 

Exclusive  grant  to,  does  not  prevent  another  grant,  24 

R.294. 
Ferrymen  are  common  carriers,  87  D.  780;  11  R.  666; 
86  R.  504,  506. 

are  Insurers,  11  R.  656. 

oanytnsf  giHxls  gratuitously,  87  D.  7SL 

duties  of.  87  D.  721. 

liability  of,  91  D.  67. 

liability  (rf,  for  property  lost  or  injured,  87  D.  722. 

liability  of,  to  fMLsaongrcra  injured,  87  D.  721. 

of  what  property  not  common  carriers,  87  D.  720. 

rights  of  owner,  how  protected,  05  D.  543. 
Neglij^nce  in  instruction   what  is  not,  88  K.  536,  587. 
Not  liable  for  injury  at  gan;?way  wlicii,  '.iS  IL  687. 
Providing  safer  moans  for  loams,  11  ii.  tioQ. 
Remedy  fur  injuries  to,  12  D.  2d5. 
Right  to  m&inuin,  20  K.  294. 
State  may  authorize  ferry  over  river,  42  D.  814. 
Team  lost  overboard,  not  liable  for,  when,  36  R.  50< 
505. 

FIDUCIARY  DEBT. 

See  BANKaUPTCT  and  iNSUbVSKOT,  VL 

FINDERS. 
See  Lost  Phopbrtt. 
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Forcible  Sntry. 


FIBB. 
See  BuiLDiwa  Oomtraotb;  Common  GARRwas,  I.  8,  d; 

OoiTTaAcrg.  VII,  3;  Nioliokmob,  1,  S;  Ordixamcib; 

Railroam,  II,  i. 
Defined.  46  D.  66S. 
Deetrojinff  proper^  to  prevent  ■preed,  tee  Emixiivt 

DoMAiir  m 

I>iitjandl{d>ilitieeof  nairoad,  regarding;,  33  D.  70-79: 

46  D.  724. 
■ridenoe  to  ehov  negtigenoe  respecting,  88  D.  71^ 

FIBS  OOMMISSIONBBS. 
See  Omcu  axs  OFriciRe,  II,  L 

FIBE  OOMPANIBS. 

Bepierfai  for  property  held  by  old  oompany.  without 
demand,  64  B.  430. 

FIBB  INSUBANCB. 
See  iMsuRANca. 

FIBBMBIi. 
■ae  MunoiPAL  Oorporatioxb,  II,  7,  Ui 

FISHBBY. 
Bee  Watbr-oourbbs,  Y. 

FIXTUBBS. 

Annexation  eonstructive,  17  D.  083. 
Annexation,  whether  essential,  17  D.  (HT. 
Articles,  when  so  attached  as  to  be,  24  £.  72^7SSL 
Bella  are,  when,  17  D.  a9L 

Between  mortjcagor  and  mortgagee,  S4  R.  720-732:  02 
D.  744;  17  D.  000. 

mortgagtM  and  mortga^por's  vendee,  24  R.  726,  72S. 

landlord  and  tenant,  24  iL  728-730,  732. 

vender  and  vendee,  24  ii.  720,  723. 
Blinds  in  building  are  part  of  realty,  17  D.  698. 
Boilers  are,  when,  17  D.  OUl. 

Building  erected  with  assent  of  the  owner  may  be 
removed,  100  D.  337. 

on  land  of  another,  to  whom  belongs,  26  D.  630. 

on  land  of  another,  trover  for,  20  D.  638. 

when  a  chattel,  85  D.  335,  330. 

when  becomes  part  of  retUty,  100  D.  SS7> 
Chandeliers  are,  when.  17  D.  001,  004. 
Criterion  of,  24  R.  727;  60  D.  057. 
Cylinder  belonging  to  faniace,  37  D.  618. 
Difficulty  of  applying  inflexible  rules  to,  17  D.  687. 
Disconnected,  oecome  personalty,  37  D.  618. 
Doors  in  builiiings  are,  17  D.  08:i. 
Effect  of  chattel  mortg.ij,nB  on,  11  R.  314 
Engine  and  boiler,  00  D.  427 
Executors,  law  of,  a^iiist,  17  D.  090. 
Fences  are,  when,  17  D.  090,  004. 
Fixtures,  what  not  removable  by  vendor,  17  D.  087, 005. 
Garden  seats  are,  when,  17  D.  tiOl. 
Qas-bumers,  brackets,  etc.,  are.  when,  17  D.  601, 004. 
Gas  fixtures,  34  K.  3:>4,  :i55;  17  D.  OUl-000. 

chandeliers,  etc.,  whether  are,  20  K.  4U3,  404. 

ranges,  etc.,  87  li.  475. 
Growth  and  modiiioation  of  the  law  of,  17  D.  686. 
Hay-cutter  is,  when,  17  D.  001. 
Heaters,  84  R.  356. 

Hop  poles  and  roots,  17  D.  OUt;  02  D.  70. 
House,  fixture,  buildin;,'  \»,  wlion.  -iS  I).   14b 
liiustrations  of,  24  K.  720-7.12;  83  D.  COO. 
Intention  to  annex,  100  D.  4M. 
Machinery,  37  R.  476;  02  D.  744;  100  D.  493. 

attached,  when  held  to  be,  11  K.  314-317. 

in  cutt«)U  factory  is  not,  wlieii,  10  D.  lOS. 

in  faictory  is  [MinionaHv,  21  D   731 

in  mill  is,  when,  10  L).  20o;  21  D.  732 

insunces  of,  11  R  314-317. 
Malt  mill  is,  when,  17  D.  001. 
Manure.  28  R.  30, 40;  14  D.  30r>;  17  D.  000,  609^ 
Manure  belonsrs  to  the  land,  32  D.  271. 
Marine  railwav,  02  D.  70. 
Mirrors,  34  R.  35.'>. 

Mirrors  and  hat-racks,  37  R.  472,  473. 
Mode  of  annexation,  conclasivonc.'is  of,  24  R  726-732. 
Old  railH  of  railro:id,  37  D.  51S. 
Parol  evidence  respecting,  against  grantee  'f  land.  66 
D.  427. 


Physioal  annejcattoa  ae  a  teet  ef,  91D.  2UL 

Piers  and  abutments  of  imilroad  bridge  anu  ^riMta.  17 

D.  000. 
Platform  soalea  are,  when,  17  D.  606. 
Portable  engine,  83  D.  670. 
Bails  and  tnu:k  o(  ratlwAy,  66  D.  427. 
Relaxation  of  rale  in  favor  of.  28  D.  S98L 
Removal  eC,  most  be  during  the  term,  18  D.  tUL 
Replevin  or  trover  to  neovw,  86  D.  83& 
Right  of  removal  after  termination  of  oontnoito  pv 
chase,  04  D.  70. 

of  tenant  to,  68  D.  616. 

to  remove,  68  D.  616w 

to  remove  as  against  porchaser  of  th*  had,  tt  IX 
258. 
Rolling- stock  of  railroad  is,  11  R.  76L 
Rolls  in  rolling^miils,  82  D.  670. 
Salt-pans  are,  when,  17  D.  600. 
Siguboards,  87  K.  473,  474. 
Shutters  in  a  building  are  port  of  realty,  17  IX  «aa 
Statues  are,  when,  17  D.  601. 
Steam-engine,  when  not,  87  D.  4»L 
Stone  sink,  83  D.  670. 
Stoves  and  furaaoee,  4S  R.  447-448i 
lYkbles  and  show-casee,  87  R.  474,  47fw 
Tapestry  is,  when,  17  D.  601. 
Ten  int's  right  to  remove,  11  D.  t4L 
Test  of  physioal  annexation,  when  appHeabla,  17  Ik 

687  680 
Tssts  for  detannlning  what  are,  17  D.  600,  «M;  87  a 

SIM. 

Threshing-maehines  an,  when,  17  D.  ML 
Title  to  flxturss,  64  D.  638. 
Tnuie  fixtures,  24  R.  720,  780. 

annexed  for  oonvenienoe,  11  R.  817. 
Trade,  tenant's  right  to  remove,  86  R.  884. 
Vasos  are,  wlian,  17  D.  601. 
Water  pipe  U,  40  R.  687,  638. 
What  are,  11  R.  814-317;  68  R.  8. 

are,  and  tests  of,  62  D.  60;  85  D.  747;  160  D.  481 

are  not.  illustrations,  42  R.  447-448. 

constitutes,  62  D.  617. 
When  embraced  in  mortgage,  88  O.  876. 
Wooden  buildings  on  brick  or  stone  foandatlon,  48  D. 
16&, 

FLAQMB  IS. 

See  Railboam,  II,  & 

FOBBBABANCB. 
See  OoiriBAOTB,  IV,  8;  SvRRraHW,  IV,  1 

POBOIBLB  BNTBY  AND  XTNKAWFUL 

DSTAINBB, 

Action  of,  agidnat  the  owner  of  htnd,  80  Di  46iw 

is  posscsrsory  merely,  77  D.  658. 
Amendment  changing  real  action  to,  84  D.  150L 
Deods,  puri>oses  tixc  which  may  be  given  in  evidence 

65  D  737. 
Deflnod,  18  D.  180, 140, 146. 
Distinguished  from  forcible  detainer,  18  D.  143. 
Puree  need  not  be  used  in  expulsion,  when,  18  D.  141, 

145. 
Forcible  entry  on  land  by  Its  owner,  60  D.  764-766. 
History  of  law  oonceniing,  18  D.  130. 

of  prooeedinifs  to  tiy  question  of,  IS  O.  140. 
In  absence  of  owner  or  occu|iant,  18  D.  142,  143, 147. 
Intruder  cannot  show  Utle,  13  D.  147. 
Land,  entry  on,  by  force,  formerly  permitted,  18  D. 

130. 
entry  on,  by  force,  not  now  penniwtiblo,  18  D.  140. 
forcible  entry  on,  statutes  In  England  regarding,  U 

D.  140. 
Not  JusttHed  by  title.  84  D.  60. 
Occupant  need  not  liave  title,  18  D.  147. 
Pousession  esMcntial  to  plaintiff.  18  D.  147. 
Punishable  as  a  crime,  how  and  when.  18  D.  138,  14ii 
Rents  and  profits  after  uommenoement  of  action.  Of 

D.  631. 
Show  of  force  is  sufficient,  18  D.  143. 
Tukinj;  possession  of  realty  by  force  eseential  to,  18  D. 

141. 
unlawfully  is  not  a,  18  D.  141. 
Terror,  circumstanoas  of,  18  D.  146»  147. 


VordblM  Entry. 
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BoftjwUiy  fordble  entry.  77  0.  66S. 

ol,  in  aetfon  for  forcible  entry  or  deUtoer, 
n  D.  66»-A67. 
■iMwoi  ot,  lu  mMaa  lor  nnl^wfiil  dotelner,  77  D. 

trManoe  «C,  to  almw  extent  of  poeseeslon,  77  D.  66S. 
■liilTMi  irf  lu  riiow  good  faith,  77  D.  55S. 
•fiteieeef,  to  ibow  purp  jee  of  eati7,  77  D.  664. 
cfateaee  o(,  to  show  right  of  po»<eegioo,  77  D.  6&&. 
•videnoe  of  tmntf er  by  pfauntUT,  77  O.  558. 
lomble  entrr  noi  Justified  by,  18  D.  147. 
■inellaneoas  cMts  In  which  evidenoe  d  is  admiael- 

ble,77  D.  550W 
Mt  Invohred  fai  suit  for  anfaiwfttl  detainer,  48  D. 

trid  0^  te  forcible  entry  end  detainer  acti»  88  D. 

MOdent  to  oonstitute,  80  D.  88& 
FOBBCL08I7BB. 

BBS  MOKTOAOBI,  V. 

FOBBIGN  A88IONMBNT8. 

rom  Bncon  or  Cm«oiTOiui,VI;  Baik* 

urvcT  AKB  huohvn€ft,  11,  V,  VL 

iOBBIQtr  ATTACH  BftBNTS. 
See  AiTAOiiMBim,  IZ. 

lOBBIOK  COBPOBATIOKd. 
See  OoRTOKAnoKS,  111,  7. 

FOBBIOJN  BXBCUTOB8. 
In  Bucbtobs  asd  AnMimnmATOu,  ▼. 

rOBBIQN  OUABDIANS. 
Bee  GvAmMAS  aho  Ward,  IV. 

WOBmQS  IN8U&ANCB  COMPANIBS. 
Bee  IsscEAKOB,  VII L 

VOBUGN  JX7DOMBNT8, 
Bee  JnMMBim,  IX. 

FOBBIQN  LAWa 
JwODvrueror  Lavb;  Bnouna,  VI, & 
Rev  MVfid,  S  R.  SOB,  909L 

heel  <9iau& 

VOBBION  MOBTaAQBa. 
Bee  MoKNAOH,  VI,  ft. 

FOBBION  8TATUTBS. 
lOT  FkADis,  I;  liTAnrn  or  LunrATioMa,  II; 
BtAiom,  VI,  H 

VOBBIGN  WITNBSSBa. 
See  WmiHni,Z. 

VOBFBITX7BBS. 

,  n,  4;  LAMDUMtB  Aim  TBKAirr,  Tl;  Om- 

CM  tf»  OiVicsiis.111,  ft;  VvRDoa  aji»  Vmdb«,  UL 

Aie  eat  teraivd  S8  R.  90ft,  S08> 
Aie  aoi  IbvQied'ln  equity,  68  D.  8ft. 
P«r  towah  of  fondiy  ttlpolatione  in  eootncta,  88  O. 
87. 

taorinriael  caaee.  effect  of,  17  D.  788,  788: 

ta  criminal  eaaee,  origin  of,  17  D.  702. 
iMvred  ky  Mon-payraent  of  money  will  generaUy  be 

raileved  affainet  fai  equity,  68  D.  8ft. 
hOmrpitfMtifm  of  eonditioot  of,  88  D.  S4& 
Moniciin]  by4aw,  power  to  impose  by,  84  D.  640i 
ueeHiaaed  by  surprise,  ignoraooe,  aoddent,  etc,  68 

IlL8ft. 
OwMleMdby  vOlfal  nsgiwi.  88  D.  88. 
UW  agahist^  68  D.  8ft-ia 
UW  against,  hi  equity,  68  D.  88-68. 
VvHlaaf^  farMtarSk  by  failure  to  perform  sets  In  time, 

n  Di.f78L  _  .... 

Wiiwef,  pradudes  party  from  afterwards  Insisting 

"'"  be  estimated,  68  D.  8ft. 


FOBQEBY. 
See  Ckimimal  Law,  VI,  17;  Nbootiablb  Inhtri'mrxts. 

XV,  ft;  TlLMRAFH  OOMPAHIIB,  IV;   WiLUH.  V.  19 

KaUfication  of  fonged  signature,  14  R.  108.  lOU. 
Reooveiy  of  money  paid  on  forged  bill,  7  VL  313,  314. 

POBNICATION. 

Bee  OuMUf AL  Law,  VI.  8;  Mamiaos  Ain»  Di?orcb, 

m,S,a. 

FOBTHCOMING  BONDS. 
Bee  ArrACBMBKTs;  Exscotions,  XL 

FBANGHISBd. 

Bee   OoRroRAiioxs;   Exbcutioms,  Vi,  ft;  Taxation, 

III,  L 

Exemption  of,  firom  execution,  grounds  for.  1ft  D.  ftttft. 
lixemption  from  execution,  wEen  protects  taiiKii'le 

property,  15  D.  606. 
Forfeiture,  aee  RAiLaoAne,  L 
Grant  of  does  not  prevent  slmOar  grant,  88  R.  203- 

896. 
Mortgage  or  sale  of,  aee  Railroads,  11,  L 
Not  itubjeet  to  execution,  16  O.  605. 
Quo  warranto  for  usurpation  or  mfsnser  of,  80  D.  4& 
Remedy  for  disturbance  or  obstruction  «if,  12  D.  20& 
To  maintain  brulge,  whether  Intcrfervcl  with  by  per- 

mission  to  maintain  railroad  bridge,  44  U.  661 

7BAUD. 

L    What  Oorstiti'tm. 
L  Generally. 
8.  Fol»e  R^MeniaHomM, 
8L  ConeealtnenU. 
4b  (Jiuiue  Infiuemoa, 
IL    ErpBcr  or. 

L  OeneraUy., 

8.  Rewittnon  n/ Conbraett  fitr, 
R  Who  Liable;  Who  Bound  by. 
ITL    Plbadiso  and  Practicb. 

IV.      EVIDBNOB  AND  DAMAaKB. 

See  AssraNMRNT  for  Brnrptt  or  Cbbditors.  fTl.  4; 
ARsrrRATiON  AND  AwARD.  II,  8;  Bona  VIdb  Fur* 
CHASBBs;  GoKTRACTS,  VI,  6;  Drckit;  Eqcitt.  U. 
18;  EriDBNGB,  III,  3,  s;  IV,  10;  Exbcutions,  aIII, 
8;  Praudulsnt  C!onvbtakcks;  Gifts,  I;  Hus- 
band and  Wirs,  I,  4;  iNrxNCT.  II.  7;  Inhurancr, 
II:  JUDeMBMTB,  I,  4;  Nbootiasi.b  Inmtrumrnts, 
XV,  ft;  8ALW.V,  8;  Srsaric  Pbkformanub,  l,t; 
Statutb  or  Frauds;  Sursttsuip,  IV.  6;  Tbi.r> 
OBAPH  Odmpanirs,  IV;  Tradb-Marrm.  (I;  TRi'irrs 
AND  Trustbbb,  11, 8;  Vbmmr  and  VRHDrs,  VUl; 
Wills.  I,  8. 

AgenU,  see  Asbnot,  II,  ft. 

In  bankruptcy,  aee  Banrbuptct  and  Insoltbbot,  L 

In  ievyiog  execution,  see  Exbcutionb,  X.  S. 

L    What  Oonstitutbb. 

L  OoneraUy. 

Oonspltaey  to  cheat  and  defraud,  61  D.  8S. 
Oun!<pincy  todefrand  by  mock  auction.  61  D.  8R 
Fraud  and  mistake  distinguished,  45  D.  e»l. 
Preconceived  design  not  to  pay  for  goods.  38  D.  70R 

8.  Falto  RepreaetUations, 

Action  for  false  representation,  04  D.  560L 
As  to  income  or  proflts  of  realty,  2  D.  iiL 
qiudity  or  situation  of  realty,  8  D.  78. 
quantity  of  realty,  8  0. 80. 
tiUe  of  realty,  2  D.  78. 
value  or  cost  of  realty,  8  D.  80. 
By  vendor,  28  R.  5;  30  D.  733;  44  D.  288l 
Damages  suffered  by  one  person  from  misrepresent* 
auuns  of  another,  when  recoverable,  88  D.  442- 
444. 
Deceit,  action  for,  plaintiff  must  show  that  defendant** 
misrepresentatlooB  were  made  to  be  acted  on  by 
him,  88  D.  442. 
Defined,  2  D.  77. 

by  prospectuses,  ete.,  88  D.  444. 
In  consideration  of  specialty.  08  D.  607. 
In  execution  of  deed,  whicn  will  avoid  It  at  law,  88 
D.ft96. 
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Fraud. 


In  pwfwiUm  oonpetStion  tn  lettiogr  oontract,  0g  D. 

667. 
In  purobMe  on  eradit,  whan  avoids  salo,  76  D.  880. 
Murepreaentotion  it »  fnud,  though  unintentional,  «8 

D.  280. 

tnodnlent,  made  to  d«oclT»  noiaM  of  perKma,  88  Dc 

ftwidalent,  made  to  on«  penon  to  ho  oonunnnioatod 
to  another,  88  D.  448. 

Of  known  £ftcta  no  pruand  o(  action,  86  D.  427. 

respecting  legal  effect  of  a  writing,  63  D.  664. 
Perm>n  must  oorrecUj  rememher  his  acts,  68  D.  SSOi 
Representation  ss  to  Icnown  facts,  11  ft.  218L 

fslse,  liability  for,  M)  D.  MS. 

8L  OonMolmtnL 

Ooneealment  of  ImolTenQr  bj  purchaaor  of  soods  tau 
19  D.  44&  --v    ,  r«  •  -, 

of  facta,  when  not  a  fraud,  S3  D.  710l 
Undisclosed  insolTen<7  does  not  amount  to  firaod.  SS 

D.  707. 
Yondor  bound  to  disclose  defects,  when,  44  D.  tSSL 

4.  UnOue  Infiuenes, 
OtmstroctiTe  where  persons  have  lidnclsrjr  rehtlons, 

Oontrscts  with  Umms  just  attaining  mi^oritj,  88  B. 

880. 
Deed  bj  splrltaalist  to  medium,  44  R.  687,  688. 
Not  presiuned  between  parent  and  child,  26  B.  7S». 

n.    Effbov  ov. 
L  (UneraOy, 

Accord  and  satidfaetion  obtained  bj,  87  D.  881,  t7L 

Adultery,  fraud  in  gaining  assent  to,  41  D.  84. 

As  to  part^  yltiates  the  whole,  48  D.  66a 

Deed  obtained  by.  effect  of ,  4  K.  241. 

Deed,  fraud  avoiding,  at  law,  66  D.  41t. 

Fklse  repreffentations  actions  for.  36  D.  848. 888:  S7 
D.  406:  SO  D.  783,  784;  67  D.  680. 

rraudulent  concealment,  effect  of,  to  prevent  ranning 
of  statute  of  limiUtions,  66  D.  683;  60  D.  613. 

Fnuidulent  purchase,  bona  /ids  purelisser  from  ven- 
dee goto  titie,  28  D.  487. 

Frsudulent  purchase,  vendee  obtains  no  title.  28  Dt. 
486. 

Indorsement  obtained  by,  Uabtlifey  on,  4  R.  940-248. 

In  sales,  effect  of.  6  D.  117, 118;  16  D.  KM. 

Marriage,  fraud  In  procuring  imbecile  to  enter  hiCO. 
44D.  66w  ' 

Note,  fraud  hi  obtaining,  Is  a  defense,  41  D.  68a 

Mote  obtained  by,  liability  on,  4  B.  242.  243. 

Oral  false  representations  are  avtionaiile,  SO  D.  784. 

Fundon,  fraud  in  obuining,  69  D.  676. 

Prevention  of  sgreement  being  put  in  writing,  appli. 
cation  of  statute  of  frauds  to,  61  D.  144, 146. 

Proceeds  of,  action  to  recover  share  of,  84  D.  766. 

Promiesoffy  note,  fraud  in  obtaining  a  defense  to,  41  Di 
689. 

Recoupment  of  damages  for,  40  D.  329. 

Bale,  fraud  in,  effect  of,  S3  D.  702-710;  S7  D.  887:  SO 
D.  nO;  48  D.  664.  * 

Spedflc  performance  of  contract,  not  redoced  to  writ- 
ing through  fraud,  61  D.  144-146. 

Statute  of  Ihnitations  in  cases  of,  effect,  to  prevent 
mnning,  36  D.  107;  60  D.  261;  60  D.  611-616. 

What  avoids  deed  at  law,  13  D.  222. 

When  will  avoid  deed  at  Uw,  93  D.  606w 

t.  Retciuionnif CowhueU for. 

Marriage  settlement,  fraud  ss  ground  for  avoldlnr.  60 

D.  872.  * 

Misrepresentation  as  ground  for  avoiding  contnct.  61 

Rescission  of  oontract  on  ground  of,  must  be  prompt, 

60  D.  676. 
Bale,  raecission  of,  on  ground  of,  88  D.  701-710;  80  D. 

8.  Who  Ham;  Who  Bound  ^. 

Action  against  one  assisting  to  defraud  croditors.  60 

D.  722. 
Agent  acting  without  principal,  liabOIty  for,  60  D. 

TVS. 


Bona  fide  purchaser  from  thmdulent  purehsser.  S3  Dl 
704;89D.  716w  "^  ' 

bolder  of  note  induced  bf,  11  R.  460;  18  R.  585. 
Deceit,  aoUon  for,  third  person,  when  nay  recover,  88 

Equitv,  when  will  interfere  between  parties  to  fiaad, 

84  D.  766. 
Estoppel  to  allege  party^  own  fraud,  82  D.  428,  428. 
In  which  party  partidpated,  as  defense  to  his  con. 

tracts,  82  D.  428,  420. 
Married  woman,  fraud  of,  as  ground  of  reUef,  68  Dl 

Partnership,  liability  of,  tor  goods  obtalaad  Ijy  fraod» 

37  D.  827. 
PSrty  may  plead  his  own  fraud,  when,  S4  D.  TOO. 
Proceeds  of  fFAod,  right  to  noover  sharo  of.  84  D. 

766. 

Purchaser  from  fraudulent  purchaser  with  notioe,  88 

D.  706. 
Relief  minst,  where  parties  stand  on  equal  footti^ 

46  EL  360,  361. 
Repreeentation,  fraudulent,  damages  for,  who  may 

recover,  88  D.  442-444. 
Sale,  fraudulent,  election  to  siBrai,  It  irrevtwable,  88 

D.  706. 
though  fraudulent,  affirmed  hy  suing  for  price.  SS 

D.  706. 
Stranger  to  contract,  liable  for  fraud,  when,  SO  a 

Who  may  avoid  frandulent  sale^  te  D.  TOA. 

in.     PUADIXa  AKD  PkACTIOL 

Concurrent  Jurisdiction  of,  66  D.  411. 

False  repressntaUon  in  sale  of  famd,  action  Idr,  87  a 

representations,  action  for,  86  D.  84S.  88S:  87  a 
406;  30  D.  783,  784;  67  D.  680. 
General  plea  of  fraud,  S5  D.  06;   80  D.  808;  81  a 

fSH. 
Party  may  plead  his  own  fraud,  when,  84  D.  TOOL 
What  may  be  pleaded  at  bw,  03  D.  607. 
When  a  qpustion  of  fact,  and  when  of  law,  80  a  188. 

lY.     B VIDIMUS  AKD  DAMIjSM. 

Burden  of  proving,  66  D.  168. 
Circumstantial  evidence  of,  70  D.  88L 
Damages  for  deceit,  what  allowable,  97  D.  746. 
Declarations  of  veqdor  in  sale  to  prove,  42  D.  8SL 
Defrree  of  evidence  required  to  prove,  48  R.  67& 
Evidence,  amount  required  in  court  of  equity.  81  Sk. 
150,  168. 

of,  66  D.  167, 168. 

of  fraud,  exprees,  not  rsquirsd,  66  D.  842. 

of,  from  oonduct  of  the  |Mutiea.  63  D.  04. 

of  other  frauds  at  about  the  same  time,  76  D.  88iL 

preponderance  is  sufficient  to  prove,  66  D.  168. 
From  what  Inferred,  66  D.  162. 
Qeneral  isHUe,  proof  of.  under,  41  D.  689. 
Inadequaqr  of  consideration  ss  evidence  oC.  §7  a  217: 

66  D.  162. 
In  sale,  evidence  in  siq>port  of,  87  D. 

y     RviDiiroi  OF. 

Fraudulent  purchase,  other  purchases  as  evldi 

28  D.  613. 
Letters,  competency  of,  to  show,  68  R.  lOS. 
Meaning  of  rule  UuU.  fraud  cannot  be  presumed,  81  Di 

160. 
Of  fraudulent  aot  in  lllce  casss,  41  D.  128. 
Positive  evidence  of,  not  required,  66  D.  167. 

rarely  can  be  had.  66  D.  167. 
Presumption  of,  66  D.  474. 
ProAts,  recovery  of.  for,  60  R.  488b 
Proof  of,  20  D.  186. 

beyond  reasonable  doubt  not  required.  65  a  lOlL 

by  circumstantial  evidence,  65  D.  IW,  in. 

under  the  general  Issue,  41  D.  680. 
SeienUr  must  be  proved,  64  D.  560. 
Sufficiency  of  proof  of,  66  D.  168;  06  D.  628. 
Unstamped  Instrumenta  not  preeumed  traodnleBt,  7 

K.  61. 

When  admitted  against  instrument  at  law.  8  a  74ft 
IS  D.  222.  •  -, 

and  from  what  presumed,  88  D.  700l 
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FBAUDUUIHT  OONVBYANGBS. 

L  WUAt  MEM. 

1.  GemeroBf. 

&  Vahmtunf  Commuanci*. 
t.  AeknawUdffing;  JUtatning  Poutttiamk 
n.  Wbd  Boons  IT. 

1.  PorfiM  andR^pr§ttntativ99  ^,  «r 


IL  CndUon. 

OL  PbBAOuw,  PiAcnoi  Am  Etdvci  oi  IiinAOB- 
r;  ErPKT  op  Srtwo  Asidil 
8m  ScmnTMiiP,  III,  1. 

L  Wbataul 

2.  OtnenUif. 

to  Merato  propertj  to  defrmnd  artdlton,Sl 

by  delrtor  tn  fkUlng  dimnwUnoM,  6S  D. 
ITS. 

ij  voown  to  dcfntod  intended  husband,  60  O.  t78k 

■Md0  daring  pendencj  of  suit,  70  D.  4SX. 

of  rhatldi  exempt  from  execaftion,  80  R.  767. 
Bnmpt  property,  conTeyanoe  of»  SO  R.  150;  6SD.  114 
PnuM,  M  •  groond  for  avoiding  at  lav,  W  O.  60& 

in  ozocutioa  of,  03  D.  60(L 

what  wiU  make  void  at  Uw,  08  D.  607. 
fkmodalent  as  against  oiedlton,  what  is,  88  D.  684 

in  part^  87  D.  145. 

traaafor  Iqr  husband  to  defeat  wife*!  rights,  80  D. 

bfp  through  agent,  whan  li,  f7  R. 


Intent  to  defland,  what  sofflcient,  27  R.  60«-«0& 
to  hinder  ereditors,  72  D.  80S. 

eoQTeyanoe  bj,  when  ia,  80  R.  686. 
bgr  partner  to  co-paitner,  eroditor  cannot  pro* 
It,  when,  67  D.  78. 
In  fimod  of  credlUMV  la  void,  06  D.  lOOL 
Tkmnatsn  to  binder  and  delay  cnditcvBi  whan  rold,  17 
D.  187. 

2. 


valid  agalnat  crodlton,  40  R. 

Amo^nipilal  settlement,  irtien  only  is,  40  R.  025-6S4. 

By  peraon  about  to  engm  in  business,  84  D.  464. 

Bf  debtor,  eifeot  of,  88  R.  721-728w 

OMiveiyBiiee  to  emancipated  child,  when  is,  86  R.  12L 

Effsei  against  subsequent  croditors,  28  R.  782,  728L 

ftaodolent,  when,  7  D.  808:  8  D.  637. 

fhsndnlentl  when  paid  for  oy  debtor  and  deed  made 

~        tether  to'son,S8R.  721-728;  81  D.48S:  86  D.  886. 

'  to  wife,vmliditv  of,  at  common  law,  88  D.  64. 

to  wife,  Talidify  of,  in  United  SUtes,  bS  D. 

OHIO  by  parent  for  child,  when  Talid,  26  R.  728. 780i 

Is  not  fraodnlent  twr  «s,  14  D.  706. 

la  void  against  eidbtlng  creditors,  84  D.  168. 

In  oontemplstlan  of  futurs  indebtedness,  80  D. 


_    It  a  good  consideration  for,  7  D.  868. 
tndebtednesofgrMitordoeo  not  render  frando- 
lent,  7  D.  862. 
ryost^mptlal  esttlemenu,  00  D.  786. 
Biihaennont  ereditors,  when  void  ss  against,  00  D  73flL 
To  wife  of  debtor,  71  D.  711;  70  D.  6M):  84  D.  168w  164. 
YaHdity  of,  17  D.  756.  766w  ^ 

Volnntaiy,  presumption  respecting,  72  D.  884. 
when  la  and  when  is  not^?8  D.  884;  78  D.  170;  00  D. 


win  not  be  perfeeted'ln  equity,  84  D.  664 
What  sulllcient  to  defeat*  80  D.  104. 
When  good  against  subsequent  creditors,  84  D.  168L 
may  stand  ss  security,  4  D.  820. 

SL  Aeknomisdgmg ;  Retaining  Pimta$ion. 

after  sale,  0  Dl  867;  IS  B.  470;  14  D.  808, 


eoolUct  cf  bnrs  rsgardlng,  12  D.  470. 
faeridence  of  frand,  ID.  464;  6  D.  2S& 
Chattel  mortgage,  allowing  mortgagor  to  have 
sfon,  n  R.  178-180. 

of  poseessiou,  l^  deUveiy  ef  warebonasro- 
eslpt^07  Di.84a 


Change  cf  concmrsnt  ponessioB  not  silBclent,  97 IX 

841    842. 
delay*in  making,  07  D.  842,  846. 
dilBcalty  in  determining  what  Is  sufficient,  97  D.  840. 
Instances  ef  sufflclent  and  of  insufflcient,  87  D.  841^ 

847. 
loan  or  \Ax%  to  rondor  alter,  97  D.  844. 
marking  goods  is  not  a,  97  D.  84L 
must  be  open,  notorious,  actual  and  eonttnoooa,  99 

D.  840. 
must  give  notice  of  the  transaction,  97  D.  84L 
need  not  be  perpetual,  97  D.  844 
ef  vessel  which  is  abroad  at  time  of  saK  97  D.  84a 
Bsqulsite,  76  D.  604 
isrvant  of  vendor  remaining  In  pnssswinn  after,  97 

0.848. 
where  property  It  In  possswion  of  third  person,  97 

D.  848. 
Chattels  sold  at  assignees*  sale^  16  B.  672. 

atsherilTssale,  16  D.  671. 
M ortcages,  or  trader's  stodc,  loft  In  his  poseasiion,  60 

Mortgages,  possessioft  of  mortgaged  property,  60  B. 

685. 
FosMssion,  rstentlon  cf,  whan  evidence  ef  traod,  18 

B.  601;  20  D.  868. 
Retention  of  poesession  of  chattels  by  vendor  or  morU 
gagor,  effect  of,  1  D.  464;  6  B.  2»7:  0  B.  857;  12  B. 
470;  13  D.  691;  14  B.  808,  883;  15  B.  258;  18  B.  706; 
20  B.  680.  663;  XI  B.  782. 
after  ealo,  81  B.  450. 
as  evidence  of  fraud,  86  B.  180, 187. 
is  evUence  of  ftaud.  80  B.  780. 
of  chattels  by  vendor,  72  B.  686. 
Yolnntary  oonveyancn,  registry  of,  noi  noHoa  to  sn^ 

sequent  purchasers,  50  B.  826. 
Without  deUveiy.  60  B,  OOu 

n.    Who  Boumd  bi. 
L  Fortist  Qimi  JUpmentaUmt  q/;  er  Purehaatn 


Administrator  may  have  It  set  aside,  81  D.  484 
Administrator's  right  to  attack,  33  B.  583. 

suit  to  set  aside  intestate's  deed  for  fraud.  73  B.  227 
Administrator,  when  may  not  impeach,  50  B.  460. 
An  void  at  common  law,  17  B.  187. 
Assignee  tor  creditors  may  set  aside,  86  IL  6681 
BindiDg  between  the  parties,  14  B.  70S. 
Binds  party  making,  31  B.  484 

the  parties,  28  B.  206. 
Bona  /ide  purchaser  from  fraudulent  grantee,  88  B. 

716, 
Effect  of,  as  against  subsequent  purchasers,  14  B.  706L 

between  parties,  80  R.  517-620. 
Enforcement  of,  between  partlen,  80  R.  111. 
Executory  contract  which  Is  not  enforceable,  80  R. 

518-520. 
Executor  may  recover  aosets  fraudulently  transferred. 

14  B.  157;  18  B.  676. 
Fraudulent  conveyance,  sgainst  whom  m^  be  avoided, 
28  B.  207. 
deed,  riirht  of  purcfasser  to  attack,  70  B.  401 
Orantor  cannot  avoid  generally,  15  B.  590. 
cannot  attack,  84  B.  766. 
cannot  set  up  as  sgainst  subsequent  grantee,  80  R. 

when  can  avoid,  8  B.  601;  15  B.  600. 
Purchaser  charged  with  notice  of,  fraud,  when,  46  R. 

184-180. 
Purchaser's  knowledge  cf  fMts  putting  on  inquiry,  41 

R.  184-186. 
Who  may  impeach,  28  B.  206w 
Whom  valid  against,  67  B.  402. 
Wife  having  Judgment  for  alimony  may  attack,  71  B. 
71L 

2.  Crsditori. 
Creditor  daimlng  under  a  bond,  62  B.  lia 
claiming  under  oovenant  of  warranty,  52  B.  117. 
claims  of,  aro  in  foroe  from  date  of  contract,  62  B 
116. 
.    holding  as  assignee  in  bankrupt<7,  52  D.  118w 
holding  claim  against  surety,  62  D.  117. 
holding  claim  as  surety.  62  D.  117. 
holding  claim  arising  out  cf  prior  claim,  6S  B.  lia 
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Oeneral  Issue. 


Creditor  holding  claim  uiiring  eulMeqiient  to  tbo  oon- 
▼eyuioe»  62  D.  119. 
lioldiog  claim  tor  breach  of  pnimiae  of  marriafe,  62 

D.  116. 
holding  claim  for  damages,  62  D.  11& 
holding  contingent  daim,  62  D.  117. 
wboae  claim  aroee  out  of  torte,  62  D.  114 
whoee  daim  is  toimded  on  illegal  consideration,  62 

D.  lis. 
whoee  debt  is  barred  by  limitation,  62  D.  114 
who  tmsts  grantor  after  Icnowing  of,  62  D.  114. 
wife  claiming  under  marriage  oontraet,  62  D.  11&. 
Effect  of,  as  a^nitt  creditors,  14  D.  704,  700. 
Subeequent  creditor,  who  deemed  to  be,  80  D.  600. 
SuretT  cannot  avoid  before  he  incurs  loss,  60  D.  MB. 
Whether  creditor  may  avoid,  part  of  whoee  daim  is 

prior  to,  80  D.  600. 
Who  msy  attack  and  avoid,  62  D.  IIS-IIO;  72  D.  884. 

lU.     PLSADIMO,  PRAOTICI  AMD  EVIDIMCB  OH  limACB- 

mbst;  ErFSCT  or  Sittimo  Astss. 

Action  sgainst  party  for  aiding  fnuduient  transfer,  60 

D.  72S. 
Answer  to  action  by  fraudulent  Tendee  must  contain 

what  averments,  20  D.  816. 
Bill  to  set  aside,  when  multifarious,  84  D.  161. 
Burden  of  proof  is  on  one  impeaching,  46  R.  186. 
Creditor's  bill,  judgment  in,  where  there  is  fraudulent 

conveyance,  76  D.  SOOi 
Form  of  decree  avoiding,  76  D.  800. 
Fraudulent  assignees,  Joinder  o(^  In  suits  to  vacate 

transfer,  16  D.  428. 
Homestead,  right  of,  where  set  sside,  SI  R.  04fr-048;  81 

B.760. 
Homestead,  wifb  may  have,  on  setting  aside.  80  R.767. 
How  creditor  may  proceed  in  ease  of,  30  D.  460. 
Impeaching  in  action  at  law,  76  D.  800. 
In  Louisiana,  must  be  vacated  by  suit,  17  D.  180L 
Judgment  and  execution  eSMntial  to  attack  on,  23  D. 

209. 
Mere  refusal  to  perform  trust  is  not,  00  D.  274 
Receiver's  suit  to  set  aside,  60  D.  626. 
Redtal  of  oousideration  in,  08  D.  188L 

FBSIQHT. 
Bee  Common  Gakriirs,  1, 2;  SHirrara,  X 

FUQITIVES  FROM  JUSTICE. 
Bee  BxTRAOiTioM. 

GAME  IiAWS. 

Application  to  game  killed  in  another  states  86  R. 

800,  801. 
Are  constitutional,  67  B.  744,  74ft. 

OAMINOw 
I.    What  Oomstitutis. 

IL      LaOALlTT  AMD  VaLIDITT. 

IIL    RsoovBKT  or  M omit  Lost;  8rAKiiioiiDBa& 
Bee  CoMTEAOis,  YI,  1;  CrimimaIi  Law,  V1«  18;  Lor- 

TKRII8. 

L    What  Combtrotm. 

Bei,  wh«n  complete,  88  D.  186. 

Billiards,  83  D.  130. 

Clianoe  is  the  controlling  element  cf,  88  Di  184 

Cricket,  33  D.  136. 

Defined,  33  D.  134 

Dominos,  33  D.  130L 

Faro,  33  D.  180. 

P.Kit^ball,  33  D.  180. 

Fuut-rscing,  33  D.  130. 

For  representative  of  money,  88  D.  18Bb 

Gift  enterprises.  83  D.  130. 

Horse-radng,  83  D.  136. 

Lotto,  88  D.  13flw 

Nine-pins,  83  D.  186. 

Playing  cards,  38  D.  184 

Quoits,  88  D.  134 

Rowing,  83  D.  130. 

Shuffle-board,  33  D.  180. 

Stake  need  not  be  put  up^  88  D.  Itt. 

Thimble-lialli},  83  D.  130. 

Throwing  dice,  33  D.  136. 

WrestUng^matoh,  88  D.  184 


n.     LMAUTT  AMD  TaLUMTT. 

Adminlstvator,  gambler  incompetent  to  be,  64  D.  6SL 
lietting,  each  is  a  separate  offence,  88  D.  134 
Changing  name  of  game  does  not  make  it  less  nnlsw- 

ful,  83  D.  184 
Conspiracy  to  cheat  in,  61  D.  87. 
Elections,  wsgers  ou,  are  against  public  policy.  4  IX 

200;  40  D.  114 
Entrance  foe  for  running  hones,  80  R.  774 
On  election,  whether  made  before  or  after  tiie  vote  is 

taken,  an  iUegai,  18  D.  604 
Persons  not  betting,  when  guilty,  88  D.  184 
Premium  given  on  contest  of  speed,  80  R.  770,  777. 
Public  house,  what  is,  31  R.  188, 130. 
Tendency  of  modem  legislation  is  against,  88  D.  181 
Wagsr  sgainst  public  policy  is  void,  11  R.  64 

ou  election,  validity  of ,  11  R.  64 

on  presidential  deotioa,74  D.  104 
Wsgers  on  elections,  before  or  after  vote,  are  iUeial. 
18  D.  600. 

on  elections  are  against  public  policy,  40  D.  118. 

on  elections,  when  valid,  4  D.  200. 

when  valid,  12  D.  884 
When  kfcwful  at  common  law,  88  D.  184. 
When  unkfcwful  at  conunon  law,  83  D.  184 

IIL    Rmcothrt  ov  Mommt  Lost;  Starbuoldsmr. 

Action  for  money  lost  ss  counterclaim,  29  R.  414 
for  money  lost  is  asslguab'e,  20  R.  414 
on  wagem,  12  D.  330. 

on  wagers  to  recover  money  fhnn  stakeholder,  12  D. 
334 
Eouity  will  caned  deed  given  for,  24  D.  611. 
Joint  note  given  for,  recovery  from  owner,  30  R.  Ill- 
Notes  flriven  for,  when  void,  13  D.  220. 
On  election,  money  paid  to  winner  on,  rseovMrahlSk 

when,  10  D.  658. 
Reooveiy  of  tiet  from  winner,  11  R.  64 
Rescission  and  recovery  of  wager,  40  D.  004 
Right  to  sue  stakeholder,  11  R.  68,  64 
Stakeholder,  money  betted  on  eleotion,  and  in  handi 
of,  80  D.  603. 
when  must  ddlver  money,  70  D.  70L 
when  liable  for  paying  money  to  winner  of  hot  on 
election,  10  D.  664 
Wagers,  actions  on,  12  D.  884 
actions  on  to  recover  money  from  stakeholder,  12  D. 

380. 
on  dections,  when  action  lies  to  recover  money  pakd 
to  wtamor,  10  D.  654 

QABNISHMBNT. 
See  Attaohmrmtb,  VIL 

GAS  COMPANIB8. 

See  Manupactoris. 
Gas  companies  are  not  public  nor  quati  public  corpo* 

rations,  70  D.  484 
care  and  skill  required  of,  70  D.  4SS. 
estepped  to  daim  damages  for  laying  track  owt 

pipes,  when,  38  R.  314 
instance  of  liability  for  negligence,  28  R.  22. 
liability  for  explosion  from  eecaplng  gas,  42  R.  801, 

804 
liability  for  injuries  occasioned  by  gas,  70  D.  48S. 
making  and  selling  gas  not  a  govenune)  tal  fiiiM> 

tion.  70  D.  484 
obligation  of,  to  inspect  their  pipes  and  mains,  70  IX 

484 
obligation  of.  to  repair  leaks,  70  D.  484 
obligation  of,  to  supply  and-  lay  down  pipes,  70  D. 

484 
ordinance  regulating  when  oppressive,  11  R.  64. 
right  otf,  to  compel  assent  to  agreement,  70  D.  484 
right  to  lay  gas  pipe^  in  hiirhway.  00  D.  004. 
right  of,  to  shut  off  ras,  70  D.  484 
when  and  whether  obliged  to  supply  gas,  70  D.  48flk 

70  D.  282. 
Statute  for  inspection  of  gas,  validity,  20  R.  617. 

OSNEB4L  AVBRAGB. 
See  SHipriMo,  VilL 

OBNBBAL  ISSUB. 
Bee  JuooMiMTS,  III,  8,  6. 
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GIFTS. 

L  How  Mjjm^  What  Bnnor  dv;  T 

n.  DiuTsaT. 

IIL  Paaol  Qirr  or  Laudu 

IT.  Qtm  or  Ciioni  or  AatwtL 

▼.  Erraoror. 

▼L  Cavba  MoBfv. 

■m    FkA0MXIiBST    OolTSTAJrOI,    I,    t;    HVSBAJfft    AHD 

WiPB,  I,  S;  Maario  Wombi,  I,  1;  PAaiirr  axd 
Ghiuk  II;  Phtuoaxs. 

L    Ho«  Madi,  What  SnJior  or,  TALnnrr. 

Bf  tavriMUMi  to  wife,  validltj  of,  t7  R.  7M;  &S  O.  707. 
pvent  to  ehiUU  v»Udtar,a9  B.  26L 
pMtient  to  physidui,  whon  nJld,  66  R.  4S»-4Si, 
Hceila,  gift  ot,  wtat  ooniUtotaB,  48  B.  788-700. 
From  tba  •urerdyn  to  &  auurled  peraon,  IC  D.  UML 
Of  piano  beliif  pgreb—id  on  monthly  liiiifllmontl, 
SI  R.82. 
■Avlni^  bank  book,  28  R.  CTt. 
■airin,(S  bonk  depooito,  96  R.  684-887;  48  R»  787,  78& 
Pftnohiunera  to  miniflter.  validity.  88  R.  780. 
KMiento  to  minister,  vmlidity.  88  R.  788-780. 
PnjmisB  or  inteot  to  rive,  83  R.  45SL 
To  cbuitAblo  ooca,  vuiditj  and  onforoMDMiit  of ,  44 IX 
08. 
otmSflant,  dotftn^bawtahrntm,  80  R.  850,  861. 
phyaiciaii,  ■cqaioiowl  in,  oiuontor  cannot  impaaeh, 

80  R.  260. 
nparaSoiMeof«tfB,«lMlii,Mid  when  valid,  fO  IX 
103. 

bf  a  cmtid  qus  fmiC,  18  Dl  <17. 


n. 


atniat»81R.468- 


DepoeHe  In  bank  for  anothor, 

456^ 

tor  anofhor,  when  vaBd  ftt,  88  R.  887. 
In  another^  name,  48  R.  787.  y8Bi 
lntnwt,88R.461,46S. 
Ddivoiy  of  bond*  BOi  eaffleiont,  irtm,  88  R.  48L 
dnriiv  lite,  neeenitgr  oIL  80  R.  UL 
givfoy  a  poeicot  oontaiwmf  valnablea,  88  R.  46R 
givti«  keys  to  tninka,  88  R.  468. 
fivliV  money  to  thin!  penon,  88  R.  468. 
money,  dallTery,  wliat  not  tofflcient,  48  R.  TOO. 
mon^  dopoeited  in  banit,  wkat  eonetitntee,  80  R. 

810,  811. 
not  accepted  is  revoked  Ytf  death,  S8  R.  46& 
not  void  for  want  of ,  46  R.  627. 
of  bank  book,  waot  of  delivery,  28R.  468, 468L 
paient  direetag  banker  to  jriaoe  mon^  to  ehUdren'e 

eradit,  28  R.  468. 
pueeumiun  and  dominion  rnnet  be  parted  with,  28  R. 

462. 

180i 
void  fkir  want  of,  when,  60  R.  178-180. 
what  eaffldent,  48  R.  788-700. 
■him  wmiiiMil.Tn  D.  02;  80  D.  810;  88  R.  46& 

IIL    Pasol  Ovr  op  Laxiw 

Parol  flft  of  land,  68  D.  648. 

~     wffocmuMie  of,  81  D.  488. 

IV.    Own  09  Cbous  oi  Aoimml 

c,  rift  of,  effect  of,  60  R.  268. 
giftof,  when  vaUd,  26  R.  686. 
Cliooea  m  aetion,  wlien  pees  by,  28  D.  801 
Note,  how  may  be  made,  48  R  788. 
Of  eheck  and  diaft^  disttncUon  between,  28  R.  884, 


mA  pneented  nntll  after  death,  28  R.  468^ 
debt^88R.46aL 

wIthoBi  hMknementk  88  D.  88L 


and  Im- 


Aid  of .  Id  equity,  28  D.  426,  420. 
Aid  of.  In  eqoity,  where  pomaeeion  k 

piuvemente  made,  88  D.  420. 
Depoelt,  jiaroi  evkienee  to  ehow  bitenl,  80  R.  810, 811. 
Donee,  aid  of,  in  eooity,  28  D.  420. 
Eqoi^  wUl  not  perfect  imperfect^  0  D.  108. 
Of  mvfaige  bank  book,  18  R.  283. 
Of  oMrlnca  bank  book,  la  gift  of  depoeit»  60R.  180. 

U  when  onfeweablB,  71 D.  48L 


Product  of  ftad,  gift  of.  ii  a  gift  of  the  fimd  itaelf,  81 

D.  44& 
%)eolfle  performance  of,  when  deeraed,  81 D.  488. 

VL  Causa  IIobtis. 

Bydeetmctlon  of  note,  28  D.  OOL 

Cauaa  tnortU  gifts,  61  D.  862. 

Certificate  of  depneit  invalkl  for  insufldent  dellvevy, 

when,  48  R.  606-61L 
Cheek  payable  after  death,  affeet  of,  66  R.  268.  284. 
Deliveiy  neceeeaiy.  48  R.  607-611;  61  D.  363;  28  D.  006. 
Doctrine  of,  originally  confined  to  things  transferable 

by  dellverv,  28  D.  600. 
Doctrine  of,  whenoe  borrowed,  28  D.  000. 
Donoi's  estate  not  liable  for  his  indorsement,  28  D.  608^ 
Donor's  note  to  donee,  28  D.  60& 
Nature  of,  48  R.  607. 
Negotiable  notes,  donatio  camm  nkortU,  of,  28  D.  OOO- 

606L 
Negotiable  notes,  donatio  oanoa  mortu,  of,  deliveiy  ea> 

sential  to,  S^  D.  606. 
Note  made  as  a,  Is  void,  26  D.  888l 
Of  accident  insurance  ticket,  04  D.  6ib 

bonds,  23  D.  600. 

certificate  of  deposit,  28  D.  OOL 

oertidcate  of  stock,  23  D.  008. 

choees  in  action,  28  D.  608. 

coupons.  28  D.  60S. 

deuuc-lt  in  savings  bank  by  deliveiy  of  pam^book,  84 
D.  120. 

deposit  note,  28  D.  OOL 

donor's  own  note,  61  D.  862. 

life  insurance  policy,  28  D.  608. 

note  P»y»hle  to  order,  23  D.  800, 801;  76  D.  446;  84 

promise  to  make,  76  D.  601. 

savings  bank  l>ook,  28  D.  608. 
Savings  bank  books,  Itow  made,  48  R.  610. 
What  may  be  subject  of,  48  R.  608,  600,  610l 

GOOD  WILL. 

As  snhjeet  of  property,  60  R.  688,  680. 

Breach  of  oovenant  not  to  carry  on  same  bnsinees,  00 
R.  248,  248. 

Pnrchase  from  trustee  In  banlmiptqr,  does  not  re- 
strain banlcrupt,  48  R.  881. 

Right  of  vendor  to  set  up  rival  busbiess,  48  R.  228-231 

Soliciting  former  eostomeri,  48  R.  228-232. 

GOVERNOR. 
Bee  OoasrmnnoMAL  Law,  II,  2;  Maxdamus;  8ovb». 

IIQMTT. 

Compelling  performanoe  of  mlnlstertol  act,  18  R.  08. 
Duty  and  authority  as  to  snrrender  of  f  ugitivee,  67  D. 

882-388. 
Oiand  Jury's  power  to  compel  attendance  Iqr  sub- 

pcsna,  27  U.  678-6i)2. 
Liability  to  action  for  false  imprisonment,  26  K  6B& 
Jfandamia  to  control,  38  D.  861-366;   64  D.  604;  6  K. 

672;  13  B.  128. 
NOnisterha  aoisof,  what  are,  88  D.  882. 

GRAND  JURY. 
Bee  JuBT  AKD  Jurors,  VIII;  Witksssrs,  L 

Cliallenging  grand  Jurors,  right  of,  84  R.  706. 
Compelling  attendance  of  governor  by  subpoma,  27 

U.  678-682. 
Disqualiflcation,  bow  affects  indictment,  84  R.  706. 706. 
Bxpreeslon  of  opinion  is  disquaJiflcatiun,  34  li.  70<i. 
Objection  to  Juror,  when  and  how  taken,  34  H.  70^ 
708. 

GRANTS. 
Bee  PuBUO  Laitds. 

GROWING  CROPS. 

Bee  Eiscmmrr,  IV;  Exboutions,  VI,  2;  VI!.  6:  XVl, 
1;  EMBLiMiirrs;  Mortoaoks,  III,  5:  Tkkakts  vos 
Lira. 

Agreement  to  raise  on  the  shares,  70  D.  161; 

Are  personalty,  00  D.  344. 

Growing  on  hmd  at  testatoi's  death,  82  D.  699. 

Judgment  in  ejeotoient,  when  entities  plaintiff  to,  1 D 
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and  Ward. 


MorttH««<.b7l«HM,diiriBgl6Me,  40O.7U. 
MongBgmci  Ummo  Botyai  planted,  46  D.  71S,  714 
Mort^ag*  or  «le  of  crop  to  bo  plontod  lo  vud,  W  B. 

68-68. 
MortgoffO  oido.  oOeot  on  tttlo  to^  19  D.  763. 
On  paUie  kna  pMMi  on  mIo  bj  tbo  govemmont,  68 

D.  88S. 
Oatgoing,  S8  R.  667. 

Parol  reoorvation  of,  on  nlo  of  land,  76  O.  806. 
Paaa  ao  ^>partODan(  to  land,  84  R.  864. 
Penonal  property,  oropo  and  prodooe  of  hud,  wtaon 

an.  66  D.  161. 
Planted  after  ejeetment  brooght,  right  to,  2  R.  471. 
Purobaaer  of  land  from  government  la  entiUed  tou  8S 

D.826. 
Real  estate,  oropo,  wtien  a  part  of,  66  D.  16L 
Kemedv  to  reooTor,  when  porchMed,  19  D.  766. 
Restraining  planting  of  penuciona  grass,  61  R.  47^ 

476. 
Sale^  whether  within  BtatnU  of  fimods,  17  R.  806-601. 
Severanoe  from  realty,  what  is  a,  10  D.  768. 
Tenanogr  by  entireties,  crops,  when  held  in,  18  D.  888. 
Verbal  sale  of,  17  R.  697. 
When  pass  to  assignee.  19  D.  762. 
When  penonal,  and  when  real  estate,  88  D.  741;  66  !>. 

Whether  pass  to  porohassr  at  exeeation  sale^  19 IX 

762. 
Whether  realty,  17  R.  606-608. 

OBOWINO  TBBES. 

Bee  AoonnoM;  Btatutb  op  Frauds,  II,  L 

Are  subject  of  oonveyaaee,  17  R.  60& 

Belong  to  him  on  whose  land  the  trunk  stands,  88  D. 

880. 
Belong  to  owner  of  land  on  mbkh  roots  grow,  64  D, 

686. 
Contraot  for  sale  of,  69  D.  107. 
Damages  for  ontting  and  oanylng  nway,  64  R.  4S1, 

428. 
Growing  on  division  line,  to  iHiom  belong,  64  Di  686. 
lialkk^  injuries  to,  82  D.  666h 
Most  be  cut  within  time  stipulated,  82  R.  197, 198. 
Overiuuiging  brandies,  remedy  against,  82  D.  88L 
Parol  agreement  that  trees  may  be  cut  down,  88  D. 

888. 
Parol  lioenss  to  cnt»  validly  and  effect  of.  64  D.  167. 
Parol  aaleof,  64  D.  686. 
Poeseesion  doee  not  arise  from  occupancy  to  cut,  68  D. 

617. 
Sale  passes  no  interest  In  land,  17  R.  596-699,  601. 
constmctlTedeliveiysuflicieni,  17  R.  609,  600. 
of,  delivery,  what  sufficient,  17  R.  60iMS0L 
whether  within  statute  of  frauds,  17  R.  606-601. 
Standing  across  boundary  line,  82  D.  880. 
Verbal  agreement  of  sale,  17  R.  606»  607-601. 
Whether  realty,  17  R.  606-60L 
Who  owns,  64  D.  68& 

GUARANTY. 

VIL  Goon  WiLk 

See  Nbooviaiu  iMamoMnis:  PAamtsnp,  m,  2; 
STATura  OP  Feaum,  11,  4;  SrATora  op  Umra- 
fiom.  III,  1, «. 

By  what  law  governed,  00  D.  660. 

Oonsideration  o^  when  and  how  must  be  exprsssed, 
76  D.  414. 

Oonstruction  of,  64  D.  640. 

Continuing  guaranty,  defined,  46  D.  482;  66  D.  618. 

Continuing,  what  contracts  are,  66  R.  701-708;  86  Dl 
6S»64. 

Cootnuit  of,  where  deemed  to  be  made,  80  D.  660. 

Ouarantor,  difference  between,  and  an  indorser,  11  D. 
708. 
liability  of,  without  demand  or  notice,  74  D.  880w 
of  collection  of  note,  obligation  of,  74  D.  887. 
when  liable.  11  D.  703. 

Indonier's  contract,  when  is,  23  R.  708. 

Indulgence,  guarantor,  disehanre  of,  l^f ,  61  D.  801 

Joints  falluro  to  notUy  of  withdrawal,  64  R.  442. 

Judgment  against  principal,  when  admUwible  in  evi- 
dence against  guarantor,  82  D.  202. 

Utter  of  credit,  interpratation  of,  98  D.  647. 

Litter  of  0nd^  limit  of,  68  D.  289. 


Liability  of  goanntor,  46  D.  286. 

Negotiability  o(,  87  D.  270;  44  D.  808L 

Notice  to  guarantor,  when  necessary,  60  D.  845. 

Notice  of  acceptance  of,  when  must  be  given,  46  D. 

47;  68  D.  288;  66  D.  (OS;  80  R.  221-227. 
Of  collection,  interpretation  of,  100  D.  476. 
Of  ooileetion,  wb^t  laches  will  dlsdiarge,  100  Dl  Alt. 
On  note,  liability,  how  fixed,  28  R.  7(0, 
PtjnA  promiee  to  pay  another's  debt,  6  D.  821;  16  D. 

808;  81  D.  014;  88  D.  100,  191,  626;  87  D.  163;  48 

D.  789;  68  D.  288;  67  D.  198. 
Stranger  advancing  monoy,  on  rights  o^  28  B.  847, 

848. 

Statute  of  fhiuds,  guaranty  not  within,  46  R.  tOO-MMi 
Undertaking  of  guarantor,  when  onllalend  and  wkan 

primary,  60  D.  846. 
Usury,  gusiuntor^s  right  to  nt  vp,  22  R.  298L 

OUABDIAN  AJTD  WARD. 

L    RiouTB,  Powns  ahi>  I>unM  op  OoAUMAm 

1.  Appomtmtnt;  MatnUnmne*  t/Ward;  Bwf- 

v^  qf  Neeegiaries, 
1  K»pendiiure$. 
8.  SaU9. 
4.  InmitmenH:   AeeenmUng ;   StttltmmmU: 

Otianf ians  in  Chaneerjf. 
6w  Making  trofU;  Contraeit  mmd  DmhUU  ^ 
Ward. 
n.    Suns  BT  Ann  AQADior;  Jouit  Qoauhask. 
m.    GuAB]HAR*B  Bono  AKO  AonoM  on. 

IV.     FORHOM  OUAKDIAIB. 

See  STATvn  op  LniirAtion,  III»  1,  6. 
L    RioiniiPo 


An  DUIIM  OP  OOAEMAai. 

1.  ilj9!poMiffnsnf ;  JTalntenanef  qf  Ward;  HerHik  ^ 

NeemuuriM, 

Allowance  for  maintenance  of  child  after  his  authority 
Is  terminated,  78  D.  688. 

forward's  support*  41  D.  180i 

to  mother  for  support  of  child,  40  D.  688. 

whers  want  has  parents,  48  D.  668L 
By  nature,  does  not  ccmtrol  property,  20  D.  80L 
Father,  as  guardian,  not  entitled  to  obaige  for 

port,  when,  57  D.  227. 
For  maftntenanoe  and  ednoatioa  of  ward,  80  D.  66. 
Funds,  when  |»<ssumed  to  be  held  as,  20  D.  80. 
Guardian  is  not  liable  for  support  of  ward,  67  D. 
Neoessariee,  must  f  umleh  ward  with,  76  D.  448. 
Neceasaries,  not  liable  to  third  peraons  for,  76  D.  448. 
TMtamentaiiy,  by  whom  may  be  made,  20  D.  718. 

common  law  did  not  recognise,  20  D.  711. 

mode  of  appointing,  20  D.  716. 

mother's  rights  are  subordinate  to,  20  D.  TllL 

of  Ulegitimate  chUd,  20  D.  716. 

powen  of,  20  D.  718. 

rsmoval  of ,  20  D.  716. 

statute  providing  for,  20  D.  711. 

supezeede  all  others,  20  D.  718. 
When  allowed  for  support  of  ward,  and  when  m/i,  §t 
D.  227-889. 

2. 


Administrator  becoming  guardian,  how 

hold  funds,  61  D.  626. 
Bxpenditurae  must  not  ezeeed  income,  48  D.  6S7. 
Income  of  ward's  estate  may  be  used,  48  D.  667. 
Principal  of  ward's  estate,  when  may  and  when  may 

not  be  used,  40  D.  668,  660;  67  D.  224. 
Profits  of  estate,  when  may  be  anticipated,  48  D.  668. 
Badficatlon  of  encroachment  on  principal,  48  D.  66% 

660. 
Subrogation  of  guardian  to  rights  of  ward,  41  Dl  447- 

8.  8al09. 

Bond,  falhm  togfrs,  61  D.  288. 
Estoppel  of  minor,  to  avoid,  68  D.  6Q8L 
Estoppel  of  ward  to  attack,  28  R.  876. 
Irregularities  in,  when  not  fatal,  81  D.  2M. 
Jurisdiction  to  order,  how  acquired,  81  D.  2M. 
Remedy  of  ward  for  unauthorised  side^  87  D.  Cll. 
Sale,  power  to  make,  76  D.  460. 
Waid's  ratlflcatf  on  d,  48  D.  886. 
Ward,  whether  must  be  made  a  party  te^  M  Ik  tt^ 
239. 


Quardian  and  Ward. 


INDEX  TO  NOT£& 


Health.    Ill 


Ac«oimUlmg;    Stttltmmit;  Guard" 
iant  in  Chtnuery. 

Ib  dniiBagj,  diSannca  httimii,  lad  taite- 
gaardlaaa,  U  D.  OBO. 
WIMm«n«f,aft«MBman  law,  18  D.  0», 


Id 

en. 

Id  ebuMvy,  powan  oC  MBtfaiaa  until  OMJoritgr  of 
InfHitk  18  D.  600L 

iti,  IfabiUty  for  lonea  Iqr,  40  D.  606-61& 
IniiHiMHi  o^  whn  not  Ikblo  far  loneain,  82  a 


UibOiferfarlo 
SSDlSOSl 


of  fundi  dapositod  in  his  own  nomo, 
yt  D.  SSOl 


of,  f or  totereot,  97  D.  4ft6. 

for  invMtment  without  ordor  of  ooort,  97  D.  4S8. 
Lou,  Uabib^  to  lo»  Twpoctta««  76  D.  448, 44a 
NcctteenoB.  Uabllily  Ibr,  76  D.  44& 
PuUlnff  want's  mooaj  in  tnda,  75  D.  448. 

and  fBToatmant  in  oonfodeimto  mon^,  88  B. 

tluna  y«an  aft«  BM|orHj  not  wt  adde,  15  B. 


In  oontadcrato  money  not  Mt  aside  after 
96  R.7i8. 

Bull  and~outciprieo  exacted  e(,  76  D.  448. 
ToloBteiy  eetUemeBt  with  ward  not  a  bar  to  a  new 

■ettlement,  8  D.  882. 
Ward's  fohaee,  when  wiU  be  vacated,  20  D.  8a 

8.  Matta^Frt^  ComnOi  mad  DmmidU  <^  Ward, 

Gnnot  diodlinn  ward's  oootnct,  7  D.  IML 
IhVinc  pvollt,  must  show  tMinam,  25  B.  72a 
Manteffs  of  md,  20  D.  7ia 
Miat  ac»  8or  WBid  and  notforhtanself,  76  D.  447. 
Maift  reaa  no  pioftt  from  use  of  ward's  money,  76  D. 

44& 
Pofdttriiv  debt  o#  ward  aft  dlaeoant»  76  D.  44a 
BmMfiMwi  c(  infant  may  be  ehaqged  by  guaidlan,  28 

U.  400. 

n.  Sbih  BT  aa»  AAAVif;  Joan  GvABDun. 

Mntp  to  D.  71&. 

ad  JtteMk  sdmisrifliisoL  tiannftt 
D.46L 

to  waive  aarrlee  c(  praoem,  06  D. 


c(  ssrriee  c(  pgoaesi  on  ward,  06  D.  482. 
JigBgenee  of  guardian  ban  infant's  aeHon,  6  B.  240, 


Nmooal  liability  c(  guardian  to  third  perKm,  76  D.  460. 
Fwaonal^  liable  on  negotiable  notei»  4  D.  oa 
Ocdoetkm,  guard  ian'le  ^gfat  to  sue  for,  44  D.  187. 

in.  OoAsnAKli  BosO  Aire  Aonon  oh. 

Quaidiao's  bond,  generally,  44  D.  8a 

8alt  on  guardian's  bond,  61 D.  634. 

SoTBtiei^liabaity  fttr  rants,  81  D.  288. 

Beretiee.  «bet  on,  of  Judgment  against  principal,  88  Ik. 


IF.  Toamaa  QvAKDHAMB, 

AmbatHtj  does  not  extend  out  oC  Mtate,  10  D.  84a 

f^rrign.  18  D.  67a 

taeign  guardiana,  78  a  860;  06  D.  80a 

JuAdSetloa  oirer,  78  D.  OSa 

jsiNooiHiigi  to  truisler  proper^  to.  06  D.  887. 

power  of,  over  person  and  flaovable  eOecte  cf  hie 
waid,  06  D.8ea 

■ratutee  reoogniang,  06  D.  86a 

eiifteby,96D.80a 
Qoaidiaaniantbority  beyond  the  Jurfsdietion  wkera 
appointed,  06  D.  OOa 

OUABDIAN  AD  IJTBBC. 
See  liFATCT,  II,  a 

OUBSTS. 
See  Inxsvui^  IL 

HABBAS  cx>BPna 

See  BxtaAsmoM;  PAmurr  a»  ChUiB,  I,  L 

indietment  to  ihow  innooenea,  87  a 


Arrasi  under  execution  for  too  great  a  sum,  28  D.  41 
Bastardy,  euitodv  of,  on  kab§at  corput,  66  u.  260. 
OoDcIuMTeneei  of  Judnnent  of  oonTlction.  70  D.  68a 
Contempt,  Judgment  Imprisoning  for,  how  ar  examin- 
able on,  670  a  6S& 
Custody  of  child  on,  child's  intenst  paramount,  20  a 
830,  834. 
of  child  on,  child's  right  to  elect  as  to,  90  a  830, 

8S0. 
cf  child  on,  court  not  bound  to  dellTcr  to  either 

daf  mint,  20  D.  88a 
of  child  on,  father'i  daim  te^  euperlor  to  motber'ii 

20  D.  ssa 

of  child  on,  Cather's  prior  daim  to  rae pected,  when, 

20  D.  831,  834. 
of  child  on,  may  be  givun  to  father  notwithstanding 
his  Immoral  oondugt  and  mother's  blamelessnens, 
20  a  831,  333. 
of  legitimate  child  on,  to  whom  given,  20  a  830, 
886. 
Defect  in  indictment  or  information,  26  D.  47. 
Defeett  in  Judgments,  whidi  may  be  otmsidersd,  26  a 

41. 
Denial  of  writ,  wlien  proper,  87  D.  807. 
Error  in  Judgment,  90  D.  44. 
For  child,  father's  rights,  36  D.  86a 
iU  welfare  controls,  36  D.  86a 
orrier  which  court  may  make  on,  86  a  86a 
FOgltive  from  JusUoe,  hab§ag  aorptM  cannot  test  fai^ 

nooence  «^,  67  D.  306. 
Fugitive,  habeai  eorpu$  to  test  legality  of  surrander 
of,  67  D.  803. 


D. 


ef,  ii  Mi  n  Bsn  Biniststisl  sstk  87  D,  807. 


Functions  of  writ  of,  when  party  Is  in  prison  under 

prooess,  01  D.  664. 
Inquiries  proper  under  writ  of ,  20  a  4a 
Irregularity  In  Judgment,  20  D.  40. 
Is  a  eiril  proceeding,  87  D.  80a 
for  contempt  of  court  not  raviewable  en  A«6eas 
eorjnUt  26  D.  4a 
Judgment^  enror,  when  fktal  to,  on  hab4a»  9orpa»,  20 
D.4a 
extent  to  whidi  court  can  go  bdiind,  on  koOeof 

oorpuM^  28  D.  4a 
farreguhkrities  in,  not  rsriewable  on  A«6eas  eofipus, 

96D.  40. 
rsriew  of,  under  writ  of,  28  D.  4a 
for  offense  wliidi  court  had  no  power  to  try,  28  D.  4a 
for  contempt.  20  D.  4a 
when  Insumcient,  01  D.  664. 
Jurindlction  of  state  court  to  inquii*  Into  enlistment 

in  army  on,  0  B.  80. 
Not  to  be  used  asawritof  error,  20  D.  4a 
Not  to  be  gnmted  when  the  court  seee  the  party  must 
be  remanded,  87  D.  80a 
granted  without  inquiry,  87  a  SOa 
Pardon,  inquiiy  on,  60  D.  676. 
Probable  cause  for,  must  be  diown,  87  D.  SOa 
Procees  must  be  void  to  entitle  prisoner  to  bis  dl»- 

chaige,  26D.  4L 
Ouestions  which  may  be  eomddered  on,  71  D.  SOL 
Refusal,  penalty  for,  87  D.  807. 
Restraint,  dutjr  of  court  to  frae  ehUd  frees,  on,  90  a 

SSL 
Eeviewing  JodgAient  of  eonvtctlon,  20  a  4a 
Revising  proceedings  on,  26  D.  40. 
Btatutee  controlling,  20  D.  832,  333,  8Sa 
Validity  of  Uw  may  be  aesailed,  26  D.  4a 
What  may  be  examined  under,  70  D.  67. 

HABENDUM. 
SeeDiKDS,  y,  a 

HABBBB  FACIAS  POSSBSSIONBM 
See  BzBoimom,  Z,  2,  d. 

HABITUAL  INTEMPBRANCB. 
See  MAaniAOB  axd  Divoboi,  III,  3,  d. 

HANDWRITINO. 

See  Ktxdbmcs,  YI,  1;  Wmrassii,  Vin. 

Cross-examination  of  one  testifying  to,  what  proper 


80B.9SL 


HBAIiTH. 
See  BOAW  or  HSAIAH. 


US   Bearing. 


INDSX  TO  NOTES. 


Riffhways. 


HBABINO. 
;  IT,  4;  PuADne  An  PaAons,  Zm,  4. 


L 

n. 

IIL 

IV. 

V. 

VL 

866 


866  BvioniaB,  Y. 

HBIB8. 
■m  EarATM  or  DiCDnn,  l^ii 

HIGHWAYS. 
How  Aoqutrd;  What  Ami. 
OmrBBSHiPor;  Abamdohmkhiw 
AASiflBMnr;  Pkivati  B4iad6. 

OmCKRB. 

Law  or  ram  Road;  Nmuobht  DuTim. 

RiOHTB  AHD  LlABlLITIH  O^AWOM»6  OWOmM, 

CBRTiOftARi;  OouNTiw;  DaIiaoh,  I,  1;  DrncA- 
TioH,  I,  III;  Emikknt  DoMAiif;  MmriciPAL  OoftfO- 
RAnom;  TomirpiKu;  Watsr-coursis,  IIL 

Ai  boandmiy,  666  BoimDARias,  IL 

NateAnoei,  see  Nuibancrs.  1,  4. 

Wli«6  Bud  poles  in,  see  Tbumraph  Oomp arih,  O. 

L    Hov  Aoquirbd;  What  arh. 

Advene  poesemion,  may  be  eoquired  bj,  48  B.  t4-38. 

Advene  user  of,  80  D.  119. 

Banks  of  riven  bb,  54  D.  781 

Bylonffuse,  28D.  008. 

Oanal  &,  28  D.  808.      ' 

Dedication  of  highway,  when  presonwd,  81 D.  IMl  188: 

78  D.  870,  371. 
Deflned.  88  D.  802. 

EsUblisnment  of  streete  and  highways  by,  88  D.  714. 
Navlpible  river  is'a,  28  D.  303. 
Presumption,  aoauiring  right  to,  by,  80  D.  118. 
Presumption  of  aedlcation  of  hiirhway,  81  D.  160, 188: 

44  D.  48;  67  D.  299. 
Praeumption  of  grant  of,  67  D.  890. 
Railroad  is,  26  D.  866. 
Streets,  pien  at  ends  of,  an  men  extenalonB  cL  47  D. 

280. 
Stnets  and  alleys  are,  88  D.  SOSL 
Turnpike  is,  26  D.  666. 

n.    OwRRRBHiPor;  ABAmKunmn. 

Abandonment,  effect  of,  38  D.  804. 

Action  by  land  owner  for  injury  to  hi|^waj,  88  D. 

80^-306. 
AeUona  by  owner  of  lands  oovered  by,  88  D.  804. 
Adjacent  owner  cannot  sue  for  obstructing,  28  D.  306. 
Advene  posseesion  of  street,  and  iu  eflecL  82  D.  711^ 

781. 
Ejectment  for  lands  eovered  by,  28  D.  804. 
Pee  of,  remains  in  the  owner  of  the  land,  28  D.  SOSL 
Municipality  may  hiy  out,  81  D.  123. 
Owner  may  maintain  ejectment  against  appropriator, 

26  R.  687. 
Owner  of  lands  under,  rights  of,  28  D.  808. 
Ownership  of ,  68  R.  60L 
Ownership  of  the  fee  in,  12  D.  808. 
Ownership  of  soil  under,  98  D.  729. 
Owner's  right  to  nmove  earth,  68  R.  600-60t 
Provable  by  prescription  or  diKiication,  31  D.  188. 
Public  may  be  acquired  by  adoption  and  use,  48  D.  47& 
Reclaiming  lands  used  as,  28  D.  668. 
Reverts  to  owner  of  the  fee  on  abandonment,  60  D.  684. 
Stones  nmoved  to  improve,  title  to,  10  R.  18i 
Surplus  soil  in  stneU,  title  to,  10  R.  19. 
Titie  to  soil  under,  28  D.  209. 
Trespass  for  acts  done  on,  28  D.  80ft. 

IIL  Abbbbbhrbt;  Pritatb  Roadb. 

eonstitiitionaUty 


Assessmente  for  Improving 

of,  66  D.  286. 
AssemmentB,  notice  of,  66  D.  200. 
Private,  consent  of  owner  neoessaiy,  IS  B.  404. 
how  opened,  13  R.  404. 

over  private  lands,  oonstitntionality  of,  18  R.  404. 
way,  statute  empowering  taking  for.  13  R.  404. 
Statute  establishing  private  road  without  consent,  18 
1L880. 

lY.    OmoBRB. 

OoBBmlsslooen  eutUnff  ditoh.  Individual  may  reBtnln, 
when,  68  B.  678. 


8D 


OomnlHloBen^  wImii  not  Babto  for 
448. 

Ooonty  commtaBlonsn  not  Uable  for  Doo-repRir  oC,  81 
D.  66.'i.  t—  '-t 

Oflloenof,  datl66  6ad  UahlUty  of,  88  D.  60L 
Overseer  tailiog  to  keep  road  In  repair. 

88a«64.  ^^ 

Overseer  not  boand  to  repair  iMirMid  lted»  te  bk 

handB,  88  D.  666. 
Road  supeHntendent,  HabOttj,  ior  tefwr 

1^  hb  nogleet,  80  D.  786^ 


V.    Law  or  tm  Road;  Nmubi 

Bicycle  whether  a  eairlBte,  68  R.  TTOl 
Can  to  be  exercised  bv  travelen  on.  78  D.  407. 
Oollislon,  driving  In  night  without  lights,  46  R. 
I>river  of  runaway  team  not  liable  withoat 

16  R.  384-887. 
Driving  at  immoderate  speed  on,  78  D.  400. 
Duty  of  tnvelen  to  keep  to  right,  18  R.  188. 
FMt  driving,  sUtute  against,  applies  to  biocle  ridiv, 

81  R.  691,  692.  ^^ 

Footmen,  rights  of,  78  D.  408. 
Funeral  prooession  <m.  78  D.  408l 
Horseman  meeting  vehicle  on,  78  D.  406w 
Impeasability  of,  entitlee  traveler  to  go  6n  adloiBiiH 

land   78  D.  409. 
Inevitable  aoddente  on,  no  ]lahOi|y  for,  78  D.  400l 
iHjuiy  ^>  person  nsinff,  for  porpoee  other  than  timvel> 

ing.  66  D.  284. 
iQjnry  to  person  using,  for  porpoee  of  play,  68  O. 

SS4. 
Law  of  the  road,  U  R.  186:  78  D.  404-410. 
of  road  applies  to  one  riding,  18  R.  185k 
of  roads  as  to  travelen  In  same  direetion.  18  R.  188. 
Leaving  horse  in  street  unhitched,  100  D.  806w 
Leaving  hOTsee  unfAstened,  86  fi.  611. 
Ll«:ht  vehides  most  yield  to  heavier,  78  D.  4ML 
Negligenoe,  contributory,  78  D.  406. 
Negligence  In  using,  what  is,  78  D.  407. 
One  on  wrong  side  u  nrtma  /ae<sn6gllg6nt»  18  R.  186 
pRrtieB  meeting  on,  which  way  most  torn  out^  78  D 

406,  406w 
PRTtles  travellnff  In  esmo  direction  on,  78  D.  46& 
PBfty,  when  maypaBS  acrosB  or  to  left  bMo  of,  78  D. 

406. 
Party,  when  may  travel  on  any  part  of,  78  D.  406. 
Private  ways,  hiw  c(  the  road  applies  to,  73  D.  408L 
Bteam-enffine  as  means  of  looomotion  on,  73  D.  4ia 
Traveler  departing  trem,  when  may  recover  for  injuy, 

88  D.  646. 
Teame  standing  vnneosBmUy  long»  88  R.  1I7,  ISBL 

VL    RioRis  AMh  LiABums  or  AnjounKe 


Bay  window  maf  not  project  over,  81  D.  760l 
Oonditaon  of  other  streets,  evidenoe  of,  In  notion  for 

inlury  for  defect  in  street,  68  D.  67. 
Oontributoiy  nogligenoe  in  use  of,  28  D.  680l 
Excavations  for  which  landowner  Is 

D.  70S. 
BxoavationB  made  by  owner  at  adhfnee  flrosn,18IX 

70S. 
Fencing  against  cattle  unlawfully  on,  71  Du  717. 

ooU  ezcavatlons,  duty  of  land*owner,  78  D.  708, 104. 
liability  of  land-owner  for  building  roof  bo  that  water 

falls  on,  07  D.  67. 
d  person  leaving  In  danger uub  condition,  7t  D.  487. 
Objecto  left  near,  whicJi  frighten  horBeB,9S  D.  88& 
Ownen  of  adjoimnff  lend  maklnff  esccavaUon%  7t  Di 

702. 
duty  to  maintain  his  prtmlseB  tree  from  danger,  79 

D.  702. 
Persons  straying  tram,  and  frillng  Into  Bnenwations, 

70  D.  70S. 
Pits  or  excavations  near  to,  78  D.  708. 
Railing  adjoining,  du^  to  erect,  79  D.  704,  708. 
Recovery  over  from  owner^who  peranlts  highways  to 

be  out  of  repair,  86  D.  788. 
Streets,  liability  of  property  owner  for  non-repair,  8S 

D.  865-367;  74  D.  686. 
liability  of  property  owner  for  leaving  In 

conditlou,  72  D.  497. 
temporary  obstruction,  when  allowed,  78  D. 
Sospensioo  of  object  In  or  over,  by  privatn  pecaon,  01 

D.724. 


KMAml^^ 


iKt^Ex  to  Noraa. 


ttontestottdft.    m 


HDi<n>AYa 

See  SuaoAYi. 

aOLOaB/tPHIO  WILLS. 

Bam  Wi&u,  I,  & 

HOMBSTBA.DS. 

L  OWRHnmOSAUITOV  atATOTCK 

D.  OUAVMHi  or. 

L  />«li»iti(m  «iMf  if  a<«re  0/ 
<.  Wi»  MrdUUd  to;  B«md^  F^mO^. 
%.  In  WJuU  Property  Ifay  6«  Uad- 
4.  OecMpaiwy. 
OL  TkftMivAtioa. 

L  M^riffmgm^  Sale  or  Cone«y«iiM. 
t.  For  what  Dtkfa  iAakU. 


4.  ^kuKtonmenl  or  ir««Wr. 
IT.  Bwuii  or  Wir%  Wnow  oh  OnuNmi;  Hiitnii  or 

DaATH. 
▼.  PlSAHVO  AW  Fuoiwi  W  AOIIOM  ObMWUIIllO. 

Bo*  MonOAOiO,  n I,  7. 

of,  MO  KxoovnoM,  VIL 

L  OovRrnmovAbiTT  OP  Statu 


jwMwi*  of,  ta  tniootioD  for  tiM  loflolatars.  87  D.  407. 
COilHutlimot  law,  itotntoo  ONoitiig  un  oabinptinfr. 


Oonotitotionality  ol  itotiito  oxempUn|f  fram  oxocutlon. 

46D.  ttS. 
OMutitatloiMlllf  o(8lalato«x»ni|i«iiv,Mftg«ln8t  prior 
flTD.  48&. 

Mr  dooo  no4  taipotr  eiMiir»ol»  13- R.  6tfb 
or  loctalotiiro  to  Unit,  87  D.  40& 
BotfTBining  alioooUon  of,  87  D.  407. 

Oeefr  of  tototoo  oxoMplf n;,  87  Ik  464 
OMP^»ttBgf»om  OKOCOtloii»  46  iX  258. 

n.  Cuunovor. 

1.  JkJtnUiom  and  JTatun  ^. 

li«taro  ol  rifflit  of,  M  I>.  788. 

Raflit  ct^  to  porooool  ond  inalionoblo.  65  D.  48S» 

Higiit  oi;  wiMthor  ui  ootete  or  a  nioro  priiriloKO,  66  P. 


Tltlo  toi»  to  VMtad  te  IrariMd*  f7  D.  818. 
WhoKhor  a  Joint  iaoaae?,  68  O.  8001 

8.  Wk0  JBnUiUd  to;  J7oa4  </  Familu- 
Ctolmont  eeoolnr  to  bo  bood  of  funily,  offoot*  86  R. 

728-7S0U 
IWnily  doOaod,  and  what  ODOftitntoa,  61  D.  686,688. 

-op  fiiuldroB  oot  tnelafiod  fai,  61  D.  687. 

of,  deanod,  61  D.  680:  80  O.  166;  46  O.  864. 

of,  fmrdtoA  of  minur,  61  D.  60& 

of,  hnrtiaod.  61  0.  689. 


of.  mosi  be  nodor  obligation  to  ■opport  loiiio 
0,  61  D.  587. 
bead  of,  vamarriod  pofwm.  61  D.  ML 
boftd  of,  wbo  to.  90  D.  6lt3,H84. 
boad  of,  wflo,  abandoned  by  bosfaand,  61  D.  SOL 
bead  of,  wtdov,  61  D.  500. 
boMi  of,  widower,  61  D.  581. 
booband  and  wife  are  a,  61  D.  687,  588. 
aeed  not  an  reoldo  under  oamo  roof.  90  D.  684. 
faidtoa,  61  D.  688. 
pMooDo  having  no  legal  nor  moral  rlj^ht  to  be  ted 

and  dothed  are  no  part  of,  61  D.  687. 
to  marry  and  have  a,  defined,  61  D.  688l 
what  eonfttitotet,  S8  K.  81;  Si  &  84A. 
wife  to  pan  of.  61  D.  687. 
widow  is  f -art  of.  61  Dl  68& 
flea*l  of  family,  wbo  to  not,  32  R.  86,  81. 
"  UtNiaehokl''^  or  **  boueebolder,**  meonlnf  of ,  81  R 
80,81. 

I  uf  tax  ooltoetor,  eannoi  etoira,  86  R.  4801 
when  bead  of  ftoUIy,  86  R.  240. 

Sl  in  What  Property  Majf  b»  Had, 


It  may  bare  equitable  eatote  only,  70  D.  846. 
may  bare  oetate  lor  life  or  years  only,  70  D.  846. 
re  fuamrnhm  withoavtitlo,  7o  Ou  S45w 
not  be  owner  In  fee,  70  D.  844. 

Bote  mar  bo  hieindoi  In,  01  iX  648. 

la»B  io  Horn*  Ah.  D.  4  An. 


BetaAee  wMeh  omy  be  held  In,  84  I>.  690. 

Praudiilent  oonveyance  eoi  aoide,  wife  may  ebdm  1^ 

80  R.  767. 
Plraodiilently  eonv^yed,  right  of,  In  land,  81  R.  646- 

648. 
In  boHdlng  tned  for  other  pnrpoeei,  68  D.  608. 
double  bouse,  70  D.  360. 
hotet.  70  D.  S60:  76  D.  851, 27& 
Unds  held  In  co-tenancy,  84  D.  680. 
partnorahin  realty,  70  D.  846. 
Lands  ruiiteu  to  oUivrs,  70  D.  350. 
Lien  of,  on  exccits  of  Btat»trorv  exemption   W  D  117 
May  exlHt  in  aoiKMrate  estate  of  hoslmnd  or  In  oojubob 

propertv,  70  i>.  316. 
Ooeupiuicy  for  rental  or  boslnom  porpooes,  70  D.  849. 

860. 
On  non-contienous  premiseo,  70  0.  850. 
landM  hel.)  by  eo-toiianU,  63  O.  122-12& 
■cpnrate  pr  'per^y.  68  D.  309. 
Rural  and  urlian,  cannot  i)e  blemled.  70  D.  ^58. 
Title  requisite  to  support  claim  of,  70  D.  314;  87  D 
881. 

4.  Ooev.panqf, 

Homeetoad,  aetual  residence  is  etwential,  M  D.  189. 
Oaeu|iuiicy  by  eiaimant  is  essential,  70  i>.  347. 

inttiittled,  wlioUier  sutfideut,  70  D.  348. 

nature  of,  70  O.  848. 
Occu^ition  i'ssaalftl  to,  81  D.  407;  82  D.  71& 
Occii|Kttiun  iH  eHsentiiU  to  creation  i»f,  HO  D.  607. 
iteiii.ience  is  esiieiitisi  to,  80  O.  433;  ^l  D.  648. 
Use  ajHt  oeeupivtiuo  are  essential,  63  D.  4631 

IIL    TKKViMArioy. 

1.  Mortgage,  Sale,  or  ConveyanM. 

Alienation  by  tauibaud,  67  D,  618. 

Bond  of  tiQiiband  to  ooiivey  at  future  day,  86  D.  688L 

Ceoicaot  to  convey,  66  i>.  487. 

Conveyance  by,  after  iloitth  of  wife,  70  D.  80. 

by  husiMtnd  when  wife  to  tnaano,  05  D.  488. 

by  one  of  the  spouses,  when  void,  66  t>.  4M-488l 

by  wife,  sultlciency  of,  81  D.  498. 

eaniiot  defmud  creditors,  99  i>.  152: 

form  of  wife's  awout  or  ackntiwt«dgment,  65  D  488. 

may  be  made  uniem  prohibited,  66  D.  48^. 

necessity  of  husliand  and  wife  joining  la,  65  IX  484 
Bedieatioii  of,  60  D.  607. 
Deed  of,  when  void,  91  D.  117. 
Estoppel  from  conteeting  sale  taj  tailoro  to  obJool^-81 

U.  485. 
Lease  of.  by  husband,  65  D.  487. 
Mortgage  of,  71  D.  387. 

1^  buahand  and  wife,  62  D.  666k, 

in  general,  h!i  D.  771. 

sale  of,  un<Ier,  66  D.  488. 

signed  by  ho^lMnd  only.  68  D.  808. 

to  prevent  proeecution  of  huKbanrl,  validity,  86R.  tO. 
Prohibition  on  alienation,  how  construed,  66  D.  484. 

when  unoonstltutional,  iX>  D.  484. 
ftoforrafng  mortgage  on,  88  D.  684. 
Release  of  wife  to,  92  D.  261. 
Bpedflc  porformanoe  of  agreement  tn  convey,  76  D.  80. 

8.  For  what  Debit  lAabU. 

■Homestead  of  tax  collector,  whether  subject  to  lien  ol 

ottldal  bond,  60  R.  180. 
Purcbase-mooey  of,  assigiwo  of  note  given  for*  99  .in 

675. 
advanced  by  tbitd  person,  90  D.  576. 
money  borrowed  to  |Kiy,  99  D.  576. 
mortgtigo  on,  81  D.  497;  87  D.  257;  00  B.  S74. 
morl^at^  to  secure,  99  D.  674. 
no  exemption  aguinst,  99  D.  i^4. 
vendor's  lion  bos  prscedoiioa  wror^  88  D.  574. 
what  is,  99  D.  539. 
wbo  may  be  subrogated  tO  Vendor's  righto  with  r^ 

Sfwct  to,  99  D.  576. 
Purcliat'e  not  subjeob  to  prior  Judgments,  20  R.  150^ 

16L 

a.  AflaoAoMnl;    Judgment;    EMoutifn    Agaitmt; 

Forced  Sale. 

Attaohment  Hen  dteplaeed  by  snbwqnent  declaration, 

87  D.  279. 
Execution  sale  of,  creates  ctood  on  title,  87  D.  878. 
sato  of,  to  void,  87  t>.  27& 
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Hufibaod  and  WiHiu 


BmoQtf  OB  nle  of,  wtim  U  auMdi  itatatoiy  Unit  or 

amount^  87  D.  S7a 

wfaara  part  te  used  for  biulxieM  paipoMi,  87 IX  IBQi. 

wbere  pramiaea  have  baan  traoduJaaklj  aonvajad, 

87  D.  i74. 

Voroad  aiOa  of,  ondar  mortgaga  or  dead  d  trast,  56 1>. 

771. 
rhMiduIant  oonTBjanoa  oC»  doea  not  aabjact  It  to  nneO' 

tlon  aile,  87  D,  S74. 
Judgment  egminat  httsband  only,  68  D.  809. 
for  tortiL  when  may  be  sold  under,  87  D.  fSL 
la  not  a  llan  on.  84  D.  67L 

llan  tharwKi,  «i D.  708;80  D.  4S8;  87  D.  178;  8BD. 
88&  ,  ^ 

Lien  of  attachment  on,  87  D.  C78l 

Sale  >>f,  nndar  execution  ia  void,  84  D.  STL 

4»  AbandonmmU  or  Waimf. 

Abandonment,  76  D.  489. 

alienation  aa  evidenoa  of,  60  D.  614 

ky  aoquiring  another,  60  D.  610. 

bv  removal,  87  D.  248. 

eiear  and  deeiaive  proof  of.  la  exacted,  60  D.  6U. 

ded&rationa  as  avideuee  ox,  60  D.  608. 

deed  intended  aa  a  mortgage  ia  not,  60  D.  614. 

doea  not  reenlt  from  removal  with  intant  to  return. 
60  D.  608. 

effect  on  prior  mortgage,  67  D.  61ti 

facU  held  not  to  oonaututo,  60  D.  9tL 

facta  held  to  oonstituto,  60  D.  618. 

ia  a  oaeetion  of  intention,  60  D.  60& 

ia  not  obviated  Iqreubeequant  intant  to  retuni,  69  D. 
608. 

leasing  ia  not,  69  D.  610. 

length  of  time  aa  evidenoa  e(,  60  D.  60& 

mere  intention  cannot  acoompUah,  60  D.  608. 

miacellaneoaa  <|a«ation8  eonoaming,  60  D.  6lfti 

mnst  be  by  written  declaration.  In  (hliloniia,  69  D. 
61L 

onea  oomplete,  eflteet  of,  60  D.  60& 

removal  aa  evidence  of,  60  D.  618. 

removal  of  claimant  to  another  state,  9S]>.  18L 

removal  of  wife  from,  effect  off,  77  D.  718. 

removal  to  conatitate  moat  be  voluntary,  60  D.  618^ 

temporary  absence  doea  not  affect,  69  D.  609. 

whateasentialto,  98  D.  117. 
Waiver  of  ezampUon  by  husband  alone,  78  D.  741, 744. 

exemption,  how  waived,  69  B.  189i 
Whan  eeaaea,  87  D.  881. 

nr.   BioBM  or  Wun,  Widow  oe  GBiLDanr;  HaBin 

or  Dbath. 

Abandonment  by  wife  of  her  husband  may  deitroj 

her  right  to,  06  D.  414. 
Action  by  wife  to  recover  poasesaion  of,  76  D.  44L 
Action  |]^  wife  to  prevent  sale  d,  76  D.  442. 
After  death  of  wife,  husband  may  aaU,  78  D.  817. 
Death  of  wife,  effect  of,  68  D.  809. 
Death  of  head  of  family,  effect  of,  68  D.  809. 
Mon-reaident  children  or  widow,  right  to,  96  I>.  ilf- 

414. 
Right  of  surviving' spouse  In,  67  D.  64Si 
Setting  apart,  87  D.  468. 
Widow's  right  to,  depends  on  domldla  of  hmiMiid,  96 

D.  414. 
Wife,  right  of,  to  protect  by  action,  76  D.  94.  448. 

?.    PuAnne  Aire  PaAcnoi  i>  Aonon  OovoiRinifo. 

Homestead,  wife  isneoeaaary  part^  to  action  afllacting, 

86  D.  877. 
Whether  defendant  must  dalm  examptkm  cL  87  D. 
8801 

HOMIOIDB. 
iM  Ckmnuub  Law,  YI,  18l 

HOTELS. 
Bee  Imrsnmft 

HOUSJD. 

Any  bonding  calculated  for  a  dwelling  la  a,  81 IX  146k 

Barn,  when  deemed  part  of,  22  D.  148. 

Building  sepaimted  from,  by  public  wj,  not  a  part  c(, 

22  D.  148. 
OalifomU  definition  of,  22  D.  14& 
Curtilage  of,  defined,  22  D.  148^  IMl 


Curtilage  of,  what  embraced  within,  82  Dl  147.  UOi 

Defined,  22  D.  144. 

riat-boat  held  to  be  a,  22  D.  14&. 

Meaning  of,  In  insurance  policy,  22  D.  160l 

Outhouse  to  be  part  of,  must  be  used  by  saoM  peooa 

aa  dwelling-house,  82  D.  148. 
Shop,  when  deemed  part  of.  22  D.  14& 
Warahouaa^  when  deemed  part  of ,  22  Dl  148L 

HOUSB  OF  BEFUOB. 
Sao  Paebit  asb  Obilo,  1, 2;  Bsporxatoum. 

HUBB/^ND  AND  WIFB. 

L    Mutual  Rblatioits  axd  DiALiiraa. 

1.  Nature  qf  Relation;  Lav  Oovemima. 
8.  MarrioM  SeUUtnmU, 
8l  Oi/tt,  (hwieifaneet,  or  ^seions  BetweoL 
4.  Conmya.icM  in  Fraud  ^Mmck  OtAer. 
ft.  Separation, 
n.    PEonan  BioHn. 
L  Con«syan49e«  to. 
8.  CowmuMty  Propwiy. 
8l  £rus»an<rs  eorUrol  efWiS^^  JVwjisify. 

Ai  OeneraUv. 

ft.  Wife's  Choaea  and  PCraoiMlty. 

e.  Liability  for  Uiisband*s  Debta. 
4.  WiS€**  BqeuiJby, 
ftw  BvarxAnorihip, 
in.    HuaBAvo'a  Ooiitrol  otie  asd  LiAamTY  fOE 
Wife. 
L  dmXniL  over;  DomSedB, 
%,  Injuries  to  Wife  or  Huaband. 
8l  Neceexariee  for,  or  Mainienanee  ^f  Wifk 
4.  IdatrilUtf  on  Wife's  OontraeU. 
ftw  Batmieun  €if  Wife, 
6L  Torts  nj  Wife, 
IT«    AOflOm  AID  JUDOMBim  bt  ais  aoaieot. 
L  Actions  and  Suits  by. 
8.  Aetiuns  and  Judgments  Offoinsi;  W^» 

Antenuptial  Debts. 


See  GmiTRRiH;  Cuetist;  Dower;  Dueebb; 

tamoibb;  Fraudulent  OoxvBTAircBi,  I,  2,  li,  t; 
HoMBSTBADs;  iBTOZiOAxn,  I;  Maeeibd  Wombb; 
WnEBasBB,  n,  4,  d. 

Am  witnesses,  see  Gexmibal  Law,  Y,  8,/. 

L    Mutual  Relatiobs  abb  Deauboe. 

JTotura  q^  BMaUon;  Law  Qooeming, 

Acknowledgment  of  BM>rtgaga  to  wife,  fanaband  my 

take,  82  D.  768. 
Divorce  doea  not  remove  incompetency  t*   testify 

againat  each  other,  68  D.  48. 
Fidudary  relatione  between,  94  D.  114 
Law  controlling  their  righta.  80  D.  66& 
Less  domieiUiy  when  govema  marital  rigfatB,  88  D.  131 
Witneeses  against  eadi  other,  84  B.  444. 

&  Marriage  SetOsment*, 

Auto-nuptial  eettlements,  validity  against  crediionL  ^ 
B.  628-624:  77  D.  72. 

when,  only  fraudulent,  40  B.  622-624 
Marriage  articles,  defined,  50  D.  878. 

esiforaing  in  chancery.  60  D.  878,  874 

what  wiU  be  reeardeil  aa,  60  D.  874. 

who  may  eompel  performance,  &0  D.  874 
Marrtage  settlemenu,  see  E^uitt,  U,  16;  FEAUDrUinr 

OOBVETABOBB,  1,  2. 

agreement  that  wife's  hein  should  leoaive  properly, 

48  B.  838 
aie  valid  against  huaband'B  andiiocB»  48  Di  629;  fiO 

D.  872. 
diancerv  will  enforce,  60  D.  871« 
olaaslfied,  60  D.  871. 
eonaiderationfor,  60  D.  872. 
contract  of  woman  to  relinqulrii  bar  sliare  Inbv 

bunband's  esUte  will  be  enforced,  81 D.  746. 
defined,  60  D.  37L 

duty  to  scmiiniae  where  fraud  alleged,  27  B.  2flL 
'    fraud  aa  a  ground  for  avold.nr,  SO  D.  872. 

irrevocability  must  be  shown  ii^  claimant  imder.  0 

B.27. 
madeaft^r  marriage  in  pursuance  of  prior agre*' 

ment,  60  D.  878. 
not  avoided  beflanaa  BMirlagelB  8citlttoM,ft8  Pi  871 


fiosband  ftnd  Wi/o. 
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not  aTold«d  becan—  parti«t  eo- 
itMl  aad  had  children  before  iniuTUi|re,60  D.  S7S. 
roidod  bMMMe  woman'i  forume  fell  short,  60 

wnirtiin  off  pover  Ot  ravoeatlon,  f7  R.  t8L 
fVPOGKlion  Dcfors  mftirle^,  when  void,  27  R.  ML 
■ettluc  aokle  became  tnuteo  wee  oonfldential  ed> 

Tieer,  S7  B.  S7. 
wife  need  noi  be  oa  gamrd  a|feliisthuebAnd,i7  R.  87. 
PoBlriraptial  afreeoMBt,  irtien  good  against  oreditorSb 

no.  7t. 

IL  0i(/ls;  GMMMfMMM,  er  AeHonM  Wtwetn. 

Attkm  bj,  agalnet  husband,  oa  promiiMfy  noto,  96 

1>.  1911. 
Aetion*  limitaiioii  d,  b^  wlfe^  against  husband,  61  D. 


OantnM!ftin|[:  with  eadi  other,  81  D.  764. 
Obateyanoea  bj  hatband  to  wife,  67  D.  105;  88  D.  642. 
Convnymnee  by  husband  to  wife,  for  whoee  benefit 
lnwiiiiiMiil  made,  67  O.  196w 
by  hastaand  to  wfefo,  sustained  la  equity,  when,  67 

D.  196b 
by  one  to  tha  other,  90  D.  SSO. 
lro«u  bosband  to  wife  Intended  as  a  settlement,  88 

O.  S6w 
fhMu  oae  to  the  other,  whether  enfoneaUe  in 

equity,  88  D.  64. 
tnjm  oae  to  the  other,  whether  valid  at  law,  88  D. 
64. 
Donation  from  hosband  to  wife,  under  Spanish  hiw, 

S2D.  U6w 
lBforein|r  ^^reeeient  of  husband  to  transfer  property 

to  wne,  61  D.  826. 
Otft  by  busbaad  to  wife,  68  D.  767. 
by  hcnband  to  wife,  from  whut  presumed,  86  O.  640. 
IhMn  husband  to  wife,  80  D.  204. 
to  bnslMad,  burden  of  proTinir  talmemt  V  IL  SI. 
to  bosband  of  wile's  earnings,  7S  D.  677. 
tohwband,  validity  of,  87  R.  79S. 
Marriage  of  parties  to  mortgage,  how  affeets,  88  B. 

<70. 
Power  of  attorney  to  husband,  00  D.  600. 
Ftechase  bj  husband  of  wife's  land,  04  D.  114 
Otatutes  reiatinff  to  oontracts  between,  00  D.  600. 
?elantary  ooaTeyaaoe  from  husband  to  wife,  88  D.  66. 

4.  GeasayaaMS  <a  Fraud  nS  Bach  Other, 

Omwyama  by  husband,  of  personal  esute.  SO  D.  flOi 
by  hashaad  to  defeat  wife's  rftrbts,  80  D.  218. 
by  hu^beod,  irtien  deemed  frradulent  against  wife, 

80  D.  81& 
by  iaiendtng  husband,  when,  set  aside,  87  R.  87,  28. 
ty  man  about  to  many,  when  void  as  against  wife, 
80  0.218. 
mis  by  husband,  when  valid,  80  D.  218. 
Ooit  Iw  wile  to  neover  property  flaadulently  eoB-> 
vayad  by  husband,  80  D.  220. 

6.  S^^aratton, 

AfneaMBi  for  fBtore,  Is  void,  00  D.  868. 

of,  whether  against  public  poll<gr,  00  D.  867. 
Ooetiact  hi  aatteipation  of,  when  valid,  70  D.  668^ 
iJaad  of,  between  husband  and  trustee  for  wife  Is  en- 
loresebte,  00  D.  86& 
eanntftrelesse  parties  from  tbs  obligations  d  mar* 

rtase,  00  D.  800. 
eovcnants  in,  whidi  an  enforceable,  00  D.  360. 
death  of  one  of  the  parties,  effect  of.  00  D.  870l 
to  snltB  baaed  on,  00  O.  870. 


enforcing  in  equity,  00  D.  86& 
Is  valid  la  the  United  SUt 


SUtes,  00  D.  868. 
renonnehiir  rlgrbt  to  custody  of  child,  00  D.  870. 
imptioa  of  matrimonial  relations  avoids,  00  D. 


M 
VdidltyeC 


alone  put  an  end  to,  00  D.  860. 
divoree,  effect  of,  00  D.  870. 
Intervention  of  a  trustee,  90  D.  860l 
eustody  of,  on,  84  R.  608-702. 

Ot  sepaimtlon,  27  D.  87. 


Sntlretiss,  eonveyanoe  to  husband  and  wife 
estate  by,  07  D.  428;  82  D.  444;  20  R.  6fr-68L 
estote  br,  68  D.  66. 
husband's  deed  or  mortgage  e(  lands  held  by. 


n.    PiopHiTr  RieafO. 
1.  GsneQFaaesf  Cflu 
to,  sflset  of,  under  enablliift 


88  R. 


88111 


not  abolished  by  statutes  abolishing  joint  tensMj, 

07  D.  428. 
Moieties,  whether  and  when  may  take  by,  18  D.  884, 

886. 
I^rtltton  of  lands  eonveyed  to,  88  R.  67. 
Statutes  making  grants,  tenants  la  eoaanon,  how 

allscts  eonveyanoe  to,  26  R.  68L 
Tsnaney  by  entirstles,  crops  raissd  oa  lands  held  by, 

18  D.  888. 
deflned,  18  D.  877,  878. 

differsiioe  between,  and  Joint  tenanqr,  18  Di.  878i 
disMlnUon  of,  18  D.  88& 
effect  on,  c(  statutes  abolishing  Joint  teasMj,  18 

D.S80. 
effect  on,  of  statutes  regarding  property  of  married 

women,  18  D.  881. 
gift  to  wife,  when  valid,  80  D.  108. 
how  created.  18  D.  888. 

hosband  and  wife  hold  as  one  person,  18  D.  884. 
husband  and  wife,  whether  may  hold  by  mnlelts^ 

1811.884. 
In  personal  property,  18  D.  882. 
In  the  United  States,  18  D.  88(X 
In  what  may  exist,  18  D.  882. 
may  be  ereated  bv  gift,  18  D.  878. 
power  of  husband  over,  18  D.  886^  88& 
nle  of,  under  execution,  18  D.  387. 

ti  ConwAumty  Property, 

Aoeumulatlons  of  separate  estate  aided  by  the  labor 

of  one  of  the  spouses,  86  D.  682. 
Clothing  given  wife,  whether  separate  property,  88  R. 

610. 
Oonv^yaaoe  bj  husband  to  wife,  86  D.  641 
Crops  raised  on  lands  of  wlf^  86  D.  688L 
Deed  to  wife,  86  D.  687. 
Defined  under  Spenlsb  law,  86  D.  620. 
Deflned  under  statutes  of  various  states,  88  D  6lll 
Distingaished  from  separate  estate,  86  D.  688L 
Donations  by  husband  to  wife,  86  D.  610. 
EarntngB  c(  wife,  86  D.  684 
Gift  of,  bv  husband  to  third  peram,  88  D.  20& 
Gift  to  wue,  from  what  presnmed,  86  D.  64a 
Husband's  power  of  disposal,  78  D.  637. 
Illustrations  and  instances  of,  86  D.  636. 
Increase  and  profits  of  separate  eeti^,  86  D.  680. 
Intent  of  husband  In  having  deed  made  in  name  of 

his  wife.  86  D.  640. 
Interest  of  husband  and  wife  in,  86  D.  648. 
Lands  patsnted  to  one  spouse  after  the  death  of  the 

other,  86  D.  680. 
Origin  of  system  of,  86  D.  62& 
Power  of  husband  over,  80  D.  220. 
Prosumptiuna  in  favor  of,  78  D.  637, 648;  86  D.  636-638; 

87  D.  107;  80  D.  204;  06  D.  423. 
In  favor  of.  how  rebutted,  86  D.  686-638. 
that  property  belongs  to  the  ocnnmunity,  66  D.  46; 

68  D.  lis. 
ProAu  of  boaidii^-house  kept  by,  26  R.  788. 
Property  boujpht  with    common    proiierty  In  state 

where  hiw  c(  community  docs  not  exist,  61  D. 

214. 
Property  partly  separate  and  partly  common,  88  D. 

637. 
Public  lands  granted  to  one  c(  the  spouses,  86  IX 

630. 
Rebutting  presumptloa  In  fkvor  of,  86  D.  687,  688. 
Recital  in  deed,  when  controls,  86  D.  638;  06  D.  428- 

424. 
c(  consideretloB  In  deed  to  wife  creates  presnmp* 

tion  of  oommnnlty  property,  06  D.  423. 
tn  deed  to  wife  respecting?  the  ori^n  or  nature  of 

the  oonsideration,  06  D.  424. 
Resemblance  between,  and  partnership,  86  D.  688k 
SUtes  in  which  system  of,  prevails,  86  D.  628. 
Wife,  Interest  of.  In  community  property,  60  D.  20& 

8l  Hutbo>na$  Control  qf  Wife^t  Property, 

Ah  Generally. 

Agency  of  hndMad  to  bind  wife,  88 IL  876b 
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and  Wi£». 


I5D£X  TO  NOTBa 


Hiiabiincl  and  Wili 


■QtamlHiif  husband  to  aooouot  for  bar  praperty,  66 

Oonaent  to  husband's  receiving  property  prMtmed, 

when,  66  R.  26&. 
Fixtures  on  wife's  land  attached  under  oontnot  with 

husband,  36  R.  440»  450. 
Gift  to  wife  vc^ts  property  in  husband,  v(ben,46D.  47. 
HuMbaiid  investing'  wife's  mon«y  when  truittec,  i7  H.  2r. 
on  niarriago,  b^uies  seised  of  certain  estato  of,  67 

D.  IM. 
when  desmed  wffeTft  trustee.  80  D.  4&. 
Husband's  investment  of  seiiarate  funds  <d,  76  D.  866. 

power  over  pevsonaltgr,  67  D.  IM. 
Muntigement  of  property  vests  in  hushanti,  84  D.  67S. 
Partiiiun  of  wife  s  property,  interest  aoquir«Hi  by  htus- 

band,  38  D.  46. 
Relation  of  debtor  and  creditor  betwieen,  02  D.  646, 
-      683. 
ResultiniT  trust  does  not  arise  from  purchase  in  name 

ef  wire,  SI  U.  7.'>4. 
Statutes  changing  huiit)and's  interest  in  property  of, 

83  D.  777. 

6.  Wife's  Cbnees  and  Personalty. 

Qhoses  in  action  accruing  to  wife  diu'ing  marrtsge,  fi6 
D.  403. 
in  action,  accruing  to  wife,  vest  in  huitband,  26  1). 
885. 
Chores  in  action  of,  assignment  of,  by  husband,  37  P. 
677. 
attachment  of,  in  suit  against  husband,  87  D.  6SL 
awani  on,  in  favor  of  huiinaud,  37  i>.  6ol. 
gift  of,  by  husband,  37  D.  577. 
husband  by  reducing  to  possession  liecumes  owner 

of,  37  D.  678. 
interest  oi  husband's  creditors  in,  87  O.  (>81. 
pavnient  of,  to  husband,  37  D.  679. 
reducing  to  poenesHiou  by  husband,  how  efoeom- 

pliMhed,  87  D.  577.  678.  68L 
voluntary  transfer  of,  by  huslMuid*  87  D.  680^ 
when  becfimed  husband'^,  34  D.  646. 
Husbands  interesi  in  her  personal  estate,  29  D.  47. 
Husband's  power  over  chases  in  aetiuu  of,  67  D.  104. 
Title  to  penunaliy  of  wife»  vesting  of,  in  husband,  63 
D.  167. 

«.  Uabilitj  for  Husband**  Debts. 

Debte,  husband's  control  and  use  of  her  property  doee 

not  subject  it  to,  99  D.  536. 
Execution,  liabiUty  Vo,  of  husbaud'i  Interest  In  wife*i 

lands,  31 1>.  26L 
Mechanic's  lieu  on  wife's  lund  tor  husband's  debts,  46 

D.  892. 
Wife,  attachlBg  property  of,  for  husband's  debt,  20  IK 

48. 
Judgment  against  husband,  effect  on  her  estate,  SI 

D.  26L 
going  security  for  husband's  debt,  27  ft.  26, 27. 

4.  ir<^d*s  l?9ui<y. 

Husband,  equity  will  exact  terms  of,  before  aiding  to 

leadiing  wife's  estate,  23  D.  565. 
Provision  for  benefit  of  wife  required,  when,  88  D. 

666. 
Terms  on  which  equity  win  aid  husband  to  obtain 

possession  (tf  property  of  wife,  81  D.  200. 

6.  Survivorship. 

RsnuTidatien  to  wUt!%  estate  through  mistake,  16  B. 

17. 
Surviving  husband  iswtitled  to  vlte**  chofss  in  action, 

71  D.  195. 
Survivorship,  wife's  right  of,  in  ehoMS  in  action,  40 

D.  48. 
Survivor  talces  estate  conveyed  to  both,  2(5  R.  66l 

11L    HlTiiBAND's  Control  Ovkr  An>  LtAWLrrr  Mm 

WlKK. 

I.  Control  Over;  DomieiU. 

Domttlle  of  husband  draws  to  It  that  of  wife,  06  IK 

4i;. 
ProsumT^tion  that  they  set  wsdar  oompulsion  of  hu*- 

bana.  83  D.  776.  .  ,     ., 

Siieclflc  jjorformance  agalnft  bushand  to  er/mpel  wife 

to  join  in  deed,  89  D.  576-679. 
Wife,  battery  by  busbwd  t»,mSK  i8»,4»t 


Wife,  ho^Muid'o  righfe  to  «eefoe^  4nt»  i 

86  D.  48& 
hu<iband*s  hght  to  oon»ct,-by  sh— Using;  86  Ik  487, 

438. 
husbandls  right  to  retftrahs,  flora  «rt«iiud  aot^  86  0. 

438. 
husband's  right  to  rsstrain,  of  liberty,  88  a  487* 

81  Injuries  to  W\f£  or  Iluxltatid, 

Aotton  for  alienating   wife's  afiee 
necessity  of,  52  R.  888,  8S0. 
for  battety  on  wife^  04  IX  602. 
for  enticement  of  husban  1,  94  D.  591 
for  Injury  to  wife,  82 1>.  678. 
for  injurv  to  wife  through  neglect  of  cojnmos 

rier,  woo  may  fuefor,  94  D.  681 
for  liliel  on  wife,  94  D.  502. 
for  loss  of  husband's  society,  82 IL  406-466: 
for  loas  of  services  of  wife,  94  D.  SOI 
fbr  malicious  prosecution  of  wife,  94  D.  901, 
for  nersonal  injuries  to  aife,  70  t).  4S5. 
A$>«urt,  consettt  of  wift  bars  a«-tT6n  Ufr,  20  It.  S80. 
Criminal  convei-sation,  daniogiui  where  hu-tband  due* 

not  interfere,  64  R.  49;!:  * 

Damages  for  erfm.  con.  with  wlf6;  10  R.  606. 
for  injury  sustained  by  wife,  to  »hom  belOTvQ;^.  M 
D.  602.       ' 
Death  of  husband,  no  remedy  for,  kt  comtnon  law.^M 

D.  892. 
Duress  of  wife,  what  constitpteR,  33  R.  624,  626. 
liJiiticltig  away,  wife's  statements  that  husibeuid  abased 

her,  10  R.  29. 
Enticement  of  huilband,  recoveiy  by  wife  for,  M  D. 

593. 
Injury  to  person  or  character  of  uife.  {H  I>.  S9S. 
Right  to  sue  for  injury  to,  or  death  of  wife.  37  R. 

717-719. 
Seduction,  husband^  rfght  to  sue  for,  44  D.  169. 
evidence  of  marriage  neoeusary  In  action  fur  sedtio 

lug  ivifcu  44  D.  168. 
htnbind  ispsrated  from  vtlfb  cumot  fewl  for,  44  O. 
160. 

8L  NeeesMriet/oTt  or  Mainienant»  of  Wi/^ 

Alimony,  defined.  88  D.  386;  60  D.  6661-606. 
suits  for,  and  allowanes  «f,  48  D.  Titl;  46  Ih  131;  m 

D.  665-681. 
liability  of  husband  sfter  wff4  has  obtidned  Qeerec 
fdr,  64  D.  402. 
Duty  of  husband  to  ftamish  burial  for  wVe,  06  Di  6IL 

to  sttppoit  Wifto,  fS  !>;  Sii6. 
Liability  for  support  of  wife's  parento,  23^  D.  189. 
of,  to  person  fumtshLsg  iseuossaiiss  to  wife,  780. 

896. 
of  budband  to  person  who  furnishes  barialoraUiei 
nece-sity  for  wife^  96  D.  671. 
Neeessaries  for  wU«,  husband  to  liable  forwhai  as,  16 

O.  462. 
Person  furnishing  goods  to  wife  does  so  at  his  ^icrii, 

70  D.  7tf2. 
Support  of  aifto  after  sspttratlDnv  -biilba6d%  lis W  if 

for.  10  D.  468.  404. 
Wife's  funeral  expenses,  husband  ttaUe  Cor,  82  ft.  170. 

4.  LiabUity  on  Wife'g  Contracts. 

Agsnof  of  wfffB  for  husband.-^  O.  HUL. 

Bach  may  constitute  the  other  his  or  attorney  in  fari, 

00  D.  690. 
Liability  of  hastaand  for  legal  serriSes  rendered  fur 

wife,  64  D.  402. 
for  debts  of  wife,  effect  of  statutes  upon,  0&  i).  41& 

5.  £amiinff»  qf  Wif9> 
earning  of  wife,  76  D.  867.  660,  WO,  872. 
are  subject  to  husband's  debts,  84  D.  164 
belongUiborhUHhand,  0»D.  601.      -    • 
during  husband's  abaefios,  86  li  786. 
gift  of,  to  her  is  void,  as  aeaitast  orSditAra,  00  D.  601 
husband  is  entitled  to.  84  D.  168. 
presumption  of  g.ft  to,  by  hUMliand,  64>S>.  174 

a.  TorU4if  Wife.  ^ 

Convemion  by  wife,  UabiUt^ol  husband  for,  88  D.  777 
UuabaDd'B  liabiUW  for  torte  of  .wife.  6  .D.  106;  !0  0 
388,776;  86  0. 600.  •'  .    ' 


9«ffbM^  and  Wife. 


UfWiJ^:  TO  ijOTWi 


l^f^PfTr    fJI 


aud«rl»r«lfi,  folat  Uibliny  wttli  tnubaod  for,  8S 

am. 

Tbneomniittad  Oy,  fh  pf  weno  of  hnsbfcdd,  M  D.  778. 

•Tit  ia  praseoc*  of  hnsbuMl,  8SP.  77S. 

fUuitfMlwilliw  luiflMUiJ'A  liibHUjT  for.  83  D.  7T& 
When  hii!i)Midru2Ne  for  htr  torbi,  S  D.  100. 
Wbeo  iu4  rtrnpntiWe^  cTiniaAny.  for  Acta  doM  by 
oicrcKkQ  of  hiiab4Dd»  It  0.  108. 

IT.   Aonom  AjiB  J  OMiiavTS  wr  axb  aoauot . 

AetiM  (or  iii|«X  W  luishftDd.  48  0.  02& 

LHiebnt  on  of  Wife  ta  afiiloti  Cor  tnjtiry  sultawl  fej 

bar.  48  D.  021. 
«»>  wiV  MO  fw  iBjii9  to  wife,  M  D.  350. 
«1e.  aclioo  •cainst  town  for  iojury  to,  ceiuod  bj  4le- 
fMn>eb^na>«  M  D..«2a 

action  fur  injnriee  sqflQred  ^,  48  D.  019i 

•dMu  ft>r  KMiti  e«rvi4}et  of.  48  P.  819. 

Kiioij  for  mallcioaa  proeecatic*  of«  48  D.  6S(k 

KtiuQ  for  alaiMler  of.  48  Pi  (fatO. 

Juu^et.  OHeaare  of,  in  Mtian  for  looftof  lervioe  of, 

exemplary  dMneK«»  for  injury  to,  48  D.  820. 
tejar.0  to,  for  which  husband  cswnot  rvoover,  48 

0.<8lk 
lQjvi««  to,  for  irhlch  husband  and  wife  must  sue 

Tde't  cbuiM  hi  action  made  during  coverture,  action 
1  idien*  and  JvdgmenU  offtrimt;  Wife'9  AuU- 

AMe^mptialdebt  of  Wife,  contracted  during:  htfanqy, 

•Mt  ufvH^  biMbeaA  enmoteenlriet  ler  exeiaptlnn 

Inm,  W  p.  S88. 
4iHof  wife^  hwehemd^i  HnbiUty  for^  ateommao  law, 

M(  of  wile,  hnebnnd**  liability  for,  doee  not  de- 
pend on  roceivin^  propertv  with,  flO  D.  2S0. 

Mk  vi  wife,  hnsbwd'a  liability  bat*  oal>'  during 
a>v«tore,60  D.  982. 

itbi  of  wife,  hoaband'e  liabilitr  vndir  recent 
ABeneao  itatiitrt,  80  D.  881. 

dri« o(iqf*^  liabilitv  «tf  wife  for,  8)  D.  281. 

4ebi  of  Wire.  pleadlWg  and  practice  hi  aetlont  to 
mant,  00  D.  288» 

BTPOTHBOATION. 
fiee  Sfiirroie,  VL 

lOB. 

8ee  WATta-oouMOB,  X. 

£DBM    SONANS. 

OoctrtaeoC«KaaipleMof,  t8K  438.' 
ttitokMtD  ipeHhig  In  verdiet,  44  R.  718L 

IIjLBGAL  OONTRAOT9. 
See OQvmAcre,  Ti,  1. 7;  Sm^u,  VL 

-      lUUBQiTIMAOT. 

See  BASTAJiDr 

IIiI>-FAME. 
iMCfeuiSija.  Law,  Yt,  71;  Nvi^amm,  t,  1 

IMPOTBNCB. 

BitlliMiiAei  Airt  DivoacB.  HI,  8,  •. 

IMPRISONMSNT. 

t«  8r*iuTii  or  LuiiTAnow,  m,  S,  a;  SuBirrsatPk 
IV,  4;  SURVIVAL  Of  ibonoHS. 

"^1^181^48^400. 

IMPEOVBMBNTa 

h«  Ott-TWAUCT.  11, 8;    Landlord  a.nd  TlXAirr,  HI,  8; 

ViRntn  Wonii,  11,  2;   pAR-nnoii,  II,  3;   PthiLio 

(•AVH  Il»  2. 
^■f munon  tor,  when  made  on  another^  land,  to 

m^pu  (jeeupaui,  2  a  784. 


Q^QiMpaation  for,  aHowed  to  bmta  f^  poepeeior,  18 

dnuioer^  rale,  15  D.  349. 

eommon-Uw  rale,  15  D.  350,  S8S. 

not  alleewtl  ae  oonimon  law,  18  D.  880.  - 

not  allowed  except  by  war  of  set-off,  15  D.  Sfi& 

not  allowed  If  mode  pendms^  suit,  15  IX  351. 

no4  allowed  to  puroheeer  with  notice,  16  U.  3&L 

not  allowed  unless  permanent  and  beneficial,  16  D. 

852. 
not  allowed,  when,  19  D.  828, 
not  allowed,  when,  upon  reooveiy  and  in  eJMtoMnt, 

15  D.  849. 
to  purchaser  under  Told  sale,  80  D.  178, 181. 
when  allowed  in  trespass  on  the  case,  15  1>.  848. 
Made  by  one  knowing  titie  to  be  disputed,  not  allowed 

for,  10  D.  732. 
Onpublic  lands,  title  Ui,  28  D.  214. 

wben  sgreement  to  psij  for,  is  Toid,  28  0«  811 
Set-off  against  value  vL  rente,  15  D.  350. 
of,  not  allowed  exeepi  in  faifor  ol  frona/ds  ooeo. 
pant,  15  D.  360. 
Vendee  in  posecaaion,  when  compensated  for,  on  re- 
scission, nnd  when  not,  1:!  D.  814i 
When  allowable  as  set-off.  1  D.  118. 

INCEST. 
See  Orimiital  Law,  TI,  20. 

INOUMBRANOBS. 

See  ObviitAXTB,  III,  7;  Vendor  and  Viadir,  UL 

INDBCBNT  EXP08URB. 
See  CRiMnrAL  Law,  VI,  31 

INDEMNITY. 

>  See  BywuTwaa,  XlX,  4;  SiiKRiFrs;   Statutb  of 

FRAI!D8,  II,  4. 

Against  act  already  committed,  40  D.  427. 

act  known  to  be  wroogful.  40  P.  425. 

e«.»nsequeiice  of  oommibsion  of  crime  is  void,  8  P.  378. 

damages  from  making  a  levy,  40  P.  426. 
Agreement  for,  when  act  indemnified  against  Is  un. 

lawful,  40  P.  425-427. 
Cause  of  action  on  bond  of,  when  accrues,  24  P.  44. 
Contract  of,  wheo  broken,  28  P  801. 
Distinction   between,  against  liability   and    sgaliist 

damnKe,  24  P.  48L 
Libel,  promiee  to  publisher  of,  la  void,  5  R.  265. 
Promise  of,  most  be  in  writing,  when,  85  O.  284. 
Proper  plea  In  bond  for,  20  R.  348. 
Surety  cannot  sue  on,  till  he  makes  payment,  1  P.  47 
To  shertfla,  when  tr&lid,  40  P.  425w 
To  Hurety,  interest  ^  co-enrety  In,  16  P.  828. 

INDEPENDENT  OONTRACTOR8. 

See  llABiaft  axd  Brrtaut,  MumarAL  OORruRAnosa^ 

111,  14. 

INDIANS. 
See  Alirhb. 

INDIOTMBNT8. 
See  Chiminal  Law,  IY. 

INDORSBMBNTS. 
See  NkooTiABLi  Ixstkuubnts,  VIIL 


INFANOr. 


1 
U. 


Pomcitiv;  Equttt  JuRiaDicnoif  oyvr. 
Rio  lira  and  LiABniTiRR 

L  OfmeraUy, 

%.  CmUracU  /or  N4a098(uie$,  itf  ApfrgnUm 
ship  or  /or  Servieei. 

t,  Deecu  hy  or  to, 

4.  Ratification, 

6.  uigafirmane*, 

8.  Ettfippel  and  Admitriont  o/  In/aM. 

7.  Liability /or  Tort»,  Ket/lujenoe  and  Fra^tA 

8.  Aetiufui  and  JudomerUs,  Ity  amd  atfoittsL. 

9.  Majority  o/. 

nL    Child  bn  Vkntrb  ba  Mrrr. 

See  AppRBNTicniiir;  Bartardt;  Criminal  Law.  f.  I; 

PA1UOR0,    1,    1;    C^UITT,    II,    18;     QUARDIAN    ANS 
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Wakd;  ICasuaob  akb  Divoboi,  III,  8;  PAEnrr 
▲■D  Child;  Rail&oam,  U,  6;  SuuonoM;  SrATun 
or  LiMiTATioKB,  III,  8»  a;  SuocnsioH. 

L    DoMUBUi;  Eqoitt  JuuuMcnov  otw/l, 

Brlngtaig  into  ttate  by  ■ti«ta(eiii  givat  no  JurlBdietion 

over,  9eD.  7S4. 
Depends  on  their  hATtnir  property  or  residence  within 

the  Juriedlotion  of  Uie  court,  98  O.  734. 
■qnity  juriedlcUoQ  m  to  custody  of ,  SB  l>.  714. 
how  eoquired,  98  D.  7SS. 
Sfver  real  estate  of,  03  D.  786b 
to  appoint  guardian  of,  08  D.  784. 
to  remove  guardian  of,  9S  D.  784. 
to  leU  eetaie  of,  98  D.  786,  786. 
to  siq>erintend  religious  education,  96  D.  780w 
Territorial  limits  of  equity  jurisdiction  over,  98  D. 

784. 
DomicUe  of  Infsntk  46  D.  486;  64  D.  88;  60  D.  11& 

IL    BiouTs  A  urn  LiABiLnui. 

L  OeneraUy. 

Administrator,  Infant  cannot  be,  64  D.  62L 

As  parties  to  notes,  8  D.  1(HL 

Claim  against  infants,  for  paying  off  mortgage  on  es- 

tote  of,  46  D.  700. 
Contracts  off,  are  voidable  generally,  44  R.  608. 

liability  for,  83  D.  180. 
Contract  with,  is  binding  on  the  adult,  86  D.  297. 
Damages  for  selling  powder  to  infant,  53  O.  888. 
Enlistment  ol  miuurs,  40  D.  717. 
Executor,  appointment  of.  as,  54  D.  618. 
Qlft  to,  property  remaining  in  parent's  poMSidon,  66 

D.  76L 
Marriage  of  Infant,  when  void,  44  D.  67. 
May  make  beneficial  contracts,  32  R.  156. 
Minor  servants  assume  same  rislc  as  adult,  86  D.  282. 
Taxation,  infant's  property,  where  subject  to,  66  R. 

685. 
Undue  Influence,  contracts  with  thoee  jnal  attaining 

majority,  88  R.  8S& 
What  may  be  avoided,  1  D.  107;  7  D.  186. 
When  deemed  included  witldn  a  statute,  46  D.  788L 
When  may  be  avoided,  IS  D.  132. 
void,  17  D.  789. 
void  or  voidable,  7  D.  186,  234;  21  D.  86L 

ti  ContraetiforSMeMaries,^Appr9fUieethipor/or 

Service*. 

Apprentioe,  action  bjr  master  for  injury  to,  48  D.  677. 
ApprenUoeshlp,  contract  of.  34  D.  538,  539;  %l  R.  166. 
Infant,  liability  under  contract  of.  34  D.  538. 
Infant  may  enter  into  contract  of,  34  D.  688. 
Infant  most  be  party  to,  84  O.  5^. 
Infant's  right  wnen  contract  of,*  is  rescinded,  84  D. 

680L 
liability  of  parties  for  woric  done  under  invalid  arti- 
cles of,  84  D.  539. 
parent's  liability  under  contract  of,  84  D.  688. 
Contract  for  services  of,  23  D.  650. 

of  infant  for  necessaries,  36  D.  298. 
Contracts  tor  services,  validity,  32  R.  165, 166. 
Express  contract  excludes  implied  one  for  servlcas,  88 

D.  660l 
nuhor's  liability  for  support  ef  ehUd,  42  D.  Ul;  67  D. 
226. 
ri|(ht  to  charge  for  support  of  child,  57  D.  226,  827. 
Liability  of,  for  neoessanoit,  21  D.  Itfl;  22  D.  664. 

tu  step-father  for  necessaries.  21  D.  161. 
BtepHdiildrau,  rights  and  liabilities  of  step-father  with 
nspeot  to,  68  D.  306.  346-347. 
8.  Deede  bporto, 

Aoeeptanee  of  deed  by,  when  presumed,  16  D.  44b 
Oonveyanoe  i^.  transfcni  le^i  title,  31  D.  295. 
Deed  of.  Is  voidable.  76  D.  217. 

to,  acceptance  of,  when  presumed,  18  Dl  4A. 

to,  delivery,  how  made,  10  O.  44. 

what  avoids,  76  D.  217,  418. 
Mtoor /ems  covert,  deed  of,  76  D.  41& 
Void  asCs,  what  are,  65  D.  768. 

4.  RcUiJlecUion, 

Contract  of,  how  rAtifled.  86  D.  298. 
Contracts,  ratification  by  a^ent,  64  R.  182L 
Privilege  of  avoiding  deed  is  peraonal,  7  D.  186L 


Ratlfleation,  acts  of  ownership,  86  R.  80, 8L 

direct  promise,  26  R.  80. 

f^lure  to  repudiate,  26  R.  81, 81 

knowledge  of  non-llabiUty,  86  B.  8L 

]apeeeftinMaa,26R.81. 

of  oontrsots  of,  26  R.  80, 81 

of,7D.884;  17 D.  789;  SID.  86;  86  O.C1& 

ef  exeoutoiy,  4  D.  184. 

of  executory  contracts  by,  4  D.  184;  17  D.  TWk 

of,  must  be  of  the  whole  or  none,  81 D.  86b 

of,  what  is,  81  D.  86. 
Batifyhig  oontraot  by  retaining  firaHi 


ooming  of  age,  96  D.  184. 
Bstl^yiiV  deed  bgr  Mti  »n  jN»<f,  87  D. 


itnet  ef 


Apprenticeship^  right  of  Infant,   wlieii 

nsdnded,  84  D.  680. 
Oonsideraaon  of  oontraot,  neoenUy  tf 

D.  787;  76  D.  218;  08  D.  184. 
DisafBimanoe  of  deed  by  making  anothv.  Si  Dl  18t 
of  contract,  66  D.  107. 
of  deed  by,  delay  In,  60  D.  441 
ef  deed  l7,  what  is.  81  D.  206. 
of  one  oonveyanoe  by  making  another,  08  D.  ISi 
Efftet  of  rescission  of  sale  by,  62  D.  784. 
How  avoided,  13  D.  18L 
Infant  wife,  diaUBrmance  of  waw^utm  by,  44  R.  trt 

278. 
Mortgage  by,  is  not  disaffirmed  ty  eonv«art>«  seme 

land,  81  D.  295. 
Recovery  by,  when  he  avoids  oontnct  after  part^  per 

forming  It,  84  D.  602. 
Reedssion  by,  of  executory  oontraot,  41 D.  101 
of  contract,  by  hifant,  60  D.  674. 
ef  oontracts,  restoring  oonsiderstion,  46  R.  817. 

6.  EttoppelamdAdmitttomg^flnr^nL 

Admissions  of  infants,  as  evidenoe.  88  D.  878,  OSS. 
Estoppel  against  infsnts  claimiugdower,  44  D.  885. 

sgainst  infants,  generally,  44  D.  286. 

against  infants  overthrowing  instroments,  44  D. ; 

in  action  of  tort,  44  D.  887. 

in  action  on  contract,  44  D.  881 

in  paie  sgainst,  67  D.  781 

rule  at  hiw,  44  D.  886. 

rule  in  equity,  44  D.  281 

7.  lAabaUy/ar  TorU,  NvgUffvmw  and  Fntmd, 

Affirming  himself  of  full  sge,  84  D.  147. 

Care  required  of,  55  D.  676. 

Command  of  father  does  not  exeuae  tort  of,  88  D.  188 

Contributory  negligence  of,  55  D.  671 

Conversion,  liability  for,  83  D.  183. 

Detinue,  liability  to  action  of,  88  D.  184. 

Infant  bailee,  liability  of,  for  conversion,  66  D.  88. 

Palse  affirraation  of  full  age,  effect  of ,  87  R.  418»  414. 

Fraud,  Uability  for,  87  R.  413,  414. 

of  infant,  in  proceeding  to  contract,  87  D.  242. 

of  infant  or  of  married  woman  is  ground  for  nUeC, 
67  D.  114, 115. 
Liability  for  act  done  by  oommand  of  parent,  83  Ol 
180. 

tor  destroying  shrubbery,  88  D.  179. 

tor  false  repi^osentaliun  as  to  age,  88  D.  181 

for  goods  purclutsed.  83  D.  183. 

for  tresiMws  in  school,  33  D.  181 

of,  in  auumpsit  for  torts,  17  D.  247. 
Neglijfenoe.  action  against,  for.  83  D.  181 

of  iofaut  or  his  parents,  84  D.  280. 
Nuiiiance,  action  againat,  for,  83  D.  180. 
Farants*  neglect  in  leaving  ehild  on  street  or  In  ds» 

gerous  places,  55  D.  677. 
Seduction,  dvfense  of  infancy  of  defendant,  44  D.  UL 
Slander,  action  against,  fur,  83  D.  180. 
Tort,  afctiun  against,  for.  83  I>.  179. 

foundeil  on  contract,  liability  for,  88  D.  18L 

infant's  liability  for,  83  D.  179:  87  D.  242. 
Tottt  ulsiug  ex  contraetu,  liability  fur,  Sr  D.  241 

liability  for,  87  D.  242;  74  D.  468;  87  B.  413,  414 

1  Aetione  and  Judgmenti,  by  and  agaiMML 

Allowing  them  to  show  cause  against  judgment  m 
decree,  abolition  of,  by  statute,  80  D.  185. 

Attachment,  infants  af tor  conveyance  have  no 
subject  to,  7  D.  181 
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,  agAlart,  ^dtfknlt  or  jiro  MVif*9»  89 IX  188. 

^eoi]Miiiaf^Mt,»D.  178.  ^^    .....^.i 

Ouudfakn  M   UUm^   not    nuuBiry  wmb   rHMni 

I]BpM£liWd«srM)7,7«D.  U7.     ^^^ 

Infant  glT«a  dnj  to  ^bowmam  agitaiit  doooo,  w  u. 

hmAwmj  proooedlng»*««*M*»  ®  ?•  •^   _^j  «» rk 
Judgment  ag»iaitt  ofrois  iB|  do  not  nuuM  Toul,  w  u. 

18&. 
tanpenefalnr* 89  D.  IM.       ^.  ^         ^  -.  ,„ 

hnpcThing  ananflt  5oiM  /d«  parch«Mr,  88  0. 191. 
tofaato,8d  0.187-198;  18  D.  ISA 
hi  not  void  bacMiM  of  infancy,  88  D.  1»> 
oo  eoMtnictivo  BBrvioe  of  prooMS,  89  D.  187. 
ivvenol  for  wbmlaoBtm,  80  D.  188. 


^ ad  lium  Is  appolntod,  89  D.  188. 

mhan  no  niinmoot  is  aanred,  89  D.  188.  ,  ^  ,^ 
Mci^rtireot  lujarios  to.  for  what,  not  Wabto,  6  »■  IM. 
H^lSoneo  of  ooo  In  eharg^al,  ban  action  by,  6  a.149, 

150. 
narant  or  goantian  ban  action  IqTf  8  R- 149, 150. 
VImol infaoGj  a p«nonal»  and  maj  bo  walvod,  89  O. 

llgbt  of,  to  Iwve  Judgment  Tuatod,  7S  D.  270. 
gpeeial  laws  for  sale  of  proporty  of,  M  D.  518. 
5amo  of  limitations,  infant  having  trusteo,  wbon 

bfani  bAiiB  «(  /mm  mivert,  wbon  barrod  by,  88  D. 

off  Inluitk  offset  on.  88  D.  89. 
9i  MajorUy^f- 
Aco  of  iMsJosMj,  bgr  «iuA  ^^  oontroUod,  17  D.  180, 


Ifijoritj,  i«*  off,  Mitfliot  of  laws  regarding,  17  D.  180, 

188. 
HaioritT.  on  off,  li  eontrollod  by  law  of  present  domi- 

^5ls^  ItTSl  189, 188. 

UL    Gbil»  ma  Ywmm  sa  llsas. 
CbBd  m  sonlw  M  «Mrs,  when  deemed  te  ssse,  4M  D. 

nnbom,  appotntmsBt  off,  ■•  •^•w***'^?^^- 5*" 
unborn,  bastanl  not  deemed  tntSBf,  48  D.  478. 
nnbom,  intanotion  in  favor  of,  48  D.  474. 
nnborn^  wSon  msj  inherit  or  talcs  a  devise,  4M  D, 

writ  to  faonire  whether  woman  is  with,  a  D.  47flL 
Writ  4s  M^  intpieundo,  43  D.  478^ 


INJUNOTIONa 

L   Wra»  OnAimB. 

1.  TWspass  or  IFojte. 

t.  JTiusanss. 

Sl  Sta^ku  L«ffal  Proctedimgt. 

4.  Xmvw  ihinnsss.  .^  ^ 

iw  Ji^YVsmsnC   ^f  OqprvAl   -r   lV«ds- 


6L  iS«va<Taai 

7.  Breach  of  ContnM, 

8.  In  other  CoMM. 

ft.  Mandatory  InjwnOiom. 
IL    PuADise  Alio  PftAonoL 

UL    DiaaoLOTioH.  

8ss  Oomcana,  II;  Nuisawom,  ni;  St atotj  o? 
FaAuao,  IV;  Statoti  or  Limitatioss.  VI;  Taxa- 
noa,  Y;  Teadi-masks,  U;  TaisPASS,  III,  % 

L      WBM  QaASTBD. 

1.  Tr«f|NMS  or  fTasta. 

AnIiMt  traspoas,  09  D.  844,  973;  74  D.  565;  98  D.  508; 
100  dTiSTm  D.  681;  U  D.  40S^07;  12  D.  9L 
the  injury  must  be  irreiianible,  II  D.  4S9. 
what  pUintifl  must  show,  11  D.  500. 
Dasirayimr  trees  cteimed  to  be  in  hivhwi^,  53  R.  S4S. 
Lessor,  injunction  in  favor  of,  ag-Ainrt  tenant,  to  pre- 
vent use  of  pruperty  In  improper  manner,  or  m 
mode  farbidJonV  lease,  69  D.  70-72. 
Hot  nantad  where  injury  is  not  irrspirable.  72  D.  78. 
Removal  or  Injury  to  partjr  wiUl,  52  II.  ML 
To  prevent  sowing  land  with  mustard,  59  D.  71. 
ulURecontraiytoussge,  69D.  71.     ^  ^  „_, 
to  cssinin  a|ipxvpriation  of  hij^bwior.  89  D.  767. 


Trespass,  88  a  8M-886. 

Waste,  attaching  crsdltor  maj  enjoin  against,  t7  Dl 
718. 

injunction  sgalnst,  lies,  when.  It  D.  9L 

injnnotton  against,  61  D.  875. 
Wbon  properly  refossd,  91  D.  757. 

S.  Huioonoo, 

Against  nuisanee,  87  D.  208;  69  D.  190. 

Against  obstructing  ancient  windows,  82  D.  41flL 

Caution  exercised  in  restraining  threatened  injury,  T) 

D.  115. 
Injunction  sgainst,  81  D.  716;  86  D.  610;  64  D.  861;  08 

D.  420. 
Injunction  not  grantsd  If  It  will  operate  oppressively 

and  do  but  liUle  good,  78  D.  11&. 
Individual   may   restrain  olMtruotion   In   highway, 

when,  52  B.  574- i7& 
Jurisdiction  of  equity  to  prevent,  87  D.  112. 
LAwful  business  or  trade  not  usually  eiijoined,  78  D. 

115;  90  D.  187. 
Location  uf  cemetery  near  residence,  enjoining,  89  R. 

10, 17. 
Nulsanos  or  waste  may  1»e  enjoined,  58  &.  855. 
Planting  pernicious  grass,  restraining,  51  R.  472r476w 
Restraining  fastening  of  wires,  54  R.  290. 
Riparian  proprietor's  right  to  snjoin  use  of  stream,  II 

not  damaffed,  57  D.  9L 
Telephone  poles,  restiaining  ersoticu  Qff,67  IL  409< 

411. 
nreatened,  what  and  when  enjoined,  78  D.  118, 114 

8.  Staying  Logal  Ptoooodinff. 

Against  Judgment  of  court  of  oorresponding  JurisdIo* 
tlon,  OS  D.  810. 

Against  pleaillng  statute  of  limitation,  75  D.  84-87. 

Sxeculion,  injunction  sgainst  sale  of  personalty  un- 
der, 98  D.  781. 
sale,  injunction  to  prevent  because  it  would  doud 
pbdnUlTs  Utle,  62  D.  623. 

Execution  sale  sgainst  plaintiff's  grantor,  to  prevent^ 
82  D.  528. 

Legal  proceeding  begun  by  dtlaen  of  another  sute^ 
56  R.  668-606. 

State  courtH  cannot  enjoin  national  courts,  85  D.  818. 

btatute  of  limitatiuns,  injunction  sgainst  pleading  off, 
51  D.  700. 

To  stay  trial  at  Uw,  76  D.  427. 

4.  Latq/W  Butinom. 

Blacksmith  shop,  when  enjoined,  89  R.  707, 708. 

Burning  brick,  enjoining,  10  R.  674,  675. 

Knjoining  ordinanoe  sgainst  drumming  for  physidan, 

86  R.  29.  ,     ^ 

Mining  operation  threatening  subsidence,  enjoined, 

62  R.  581. 

6.  if^rwH^smsnl  of  Copyright  or  Tradefnark. 

Against  fraudulent  simulation  of  trade-mark,  84  D.  878^ 

pul}1lshlng  letters,  5  D.  725. 

publishing  newspaper  of  same  name  as  oomplaioantX 
84  D.  873. 
Enjoining  infringement  of  trade-mark,  see  Tkads^ 

MASKS. 

Infrint^ement  of  copyright,  not  enjoined,  when.  85  R. 

198. 
Infringement  of  trade-mark,  23  R.  27-80. 
Infringing  copyright  of  libelous  bouk,  25  R.  192. 

0.  HUgai  Tax, 

Against  enforcement  of  a  tax,  73  D.  88. 

By  private  person  a^^iinst  levying  tax.  67  D.  204. 

Tu  restrain  collection  of  aasessnient  and  taxus,  09  D. 

193;  23  a.  022,  623;  49  R.  287-289;   53  IL  110-118; 

56  D.  355-358,  S^ 
of  municipal  tax  or  assessment,  69  D.  198. 
of  tax,  74  D.  123. 

of  tax  a'ifainst  persi>nal  proporty,  69  D.  208. 
of  tax  at  suit  of  private  person,  Q\i  D.  200. 
of  tax  becau^  of  uloutl  on  tlio  title,  69  L>.  200^ 
of  tax  becau-ie  of  irrojjiiilaritieH,  OU  i>.  200. 
of  tax,  payment  ol  aiuuuot  <Jue  iniut  flnt  bo  offered, 

69  D.  2<)3. 
of  Ux  iMirtly  legal  and  partly  illci^l.  09  D  203. 
of  tjkl,  Sfieoial  rea-son  must  be  sliown,  09  D.  199. 
off  (ax,  who  may  obtain,  69  D.  204. 


110    Qxowmg  drops. 
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-^-^^  „_  -, ,  daximg  1mm,  40  D.  TU. 

Moitiicwof  thoM  not  yet  plantod,  46  D.  7U,  714. 
Mort^agie  or  lalft  ol  orop  lo  be  pJiinted  to  VMid»  10 IL 


Mortsvesale.  iOwtQiititie  to,  10  D.  768L 

On  paoUe  bad  pMMt  on  nlo  bj  tb«  goFonunont,  68 

D.  I8L 
Ontgolnir,  M  R*  007. 

Pftrol  nMrvfttion  of,  «B  nIooC  toad,  70  D.  OOa 
PMiMttppurtonantto  tond,  S4  R.  004. 
Penonal  prqpertj,  oropt  and  produoo  of  tond,  wImii 

ATBL  00  D.  161. 
Ptonted  after  ejeetment  hrooght,  rlgbt  to,  2  R.  470. 
PurobMer  of  tond  from  gOYernmeotto  entitled  to,  OS 

D.020. 
Reel  eetete,  erope,  when  e  pert  of,  00  D.  16L 
Kemedv  to  recover,  when  porchMed,  10  D.  700. 
Restreming  ptontinf  of  penidotis  grMi,  01  R.  471- 

476. 
Seto,  whether  vlthin  etatate  of  ftrrada,  17  R.  600-40L 
Severanoe  from  realty,  what  to  a,  19  D.  760. 
Tenanogr  by  entlreUee,  erope,  when  held  in,  18  D.  880L 
Verbal  eale  of,  17  R.  607. 
When  peai  to  aasignee,  19  D.  76S. 
Whenpenonal,  and  when  ml  eBtat^  80  D.  741;  00  D. 

Whether  peae  to  pnrohieer  at  ezeeatlon  mle,  10  D. 

708. 
Whether  realtj,  17  R.  OOO-OOB. 

OBOWINa  TREES. 
See  Aananov;  SrAVon  or  Feaum,  n,  L 

Are  enbjeet  of  eonv^yaaoe,  17  R.  606. 

Belong  to  him  on  whoee  land  thetmok  etanda,8SD. 

ooa 

Belong  to  owner  of  tond  on  whleh  roole  grow,  04  IK 

600. 
Oontnotfor  eale  of,  69  D.  107. 
Damagee  for  eatUng  and  oarrying  away,  04  B.  481, 

428. 
Growing  on  dlvielon  line,  lo  whom  belong,  04  IK  680. 
M^ui^Yf  injnriee  to,  82  D.  666b 
Moet  be  eat  within  time  stipulated,  88  R.  197, 198. 
Overhanging  branches,  remedy  against,  82  D.  SSL 
Parol  aflrraement  that  treee  may  be  out  down,  88  D. 


Parol  lloense  to  oat,  validity  and  effeet  of,  64  D.  107. 

Parol  satoof,  64  D.  686w 

Poeseesion  does  not  arise  tram  oeeopenoy  to  eat,  68  D. 
617. 

Sato  passee  no  interssl  In  tond,  17  R.  S06-699, 60L 
eonatnictive  delivery  safflcteni,  17  R.  699,  OOOi 
of,  deUvery,  what  sulllcienl,  17  R.  &9iMMI. 
whether  within  etatate  of  frauds,  17  R.  600-60L 

Standing  aoroas  bouodaiy  line,  82  D.  8S0. 

Verbal  agreement  of  sale,  17  R.  600^  007-OOL 

Whether  realty,  17  R.  69fr-60L 

Who  owns,  64  D.  686L 

OUARANTT. 

VII.  QooaWill. 

See  ItaeoviABU  ImmuTMiim:  PAanrnsBip,  m,  8; 
SrATun  or  Feauss,  11,  4;  SrAfon  or  Luutat 
fiom,  III,  1, «. 

Bj  what  tow  governed,  90  D.  600. 

Consideration  of,  when  and  how  mnel  be  ezprsiaed, 

76  D.  414.  •-  » 

Oonstruetlon  of,  04  D.  040l 

CoDtinuing  guaranty,  defined,  40  D.  408;  60  IK  618. 
Continuing,  whU  eontracU  are,  00  R.  701-700:  80  IK 

63,64. 
Contnet  of,  where  deemed  to  be  made,  90  D.  600. 
Ouarantor,  difference  between,  and  an  indorser,  11  D. 

708. 
ItobUity  of,  wtthoat  demand  or  notice,  74  D.  886L 
of  collection  of  note,  obligation  of,  74  D.  887. 
when  liable,  11  D.  703. 
Indoner's  contract,  when  is,  23  R.  703. 
Indulgence,  guarantor,  discharge  of,  by,  01  D.  808. 
Joint,  failure  to  notify  of  withdrawal,  64  R.  442. 
Judgment  against  principal,  when  admiaiiibte  in  evl- 

deooe  a^inst  guarantor,  82  D.  202. 
liStter  of  erodit.  interpretation  of,  96  O.  047. 
Utter  of  oiedit,  limit  of,  68  D.  289. 


liability  of  goarantor,  40  D.  88& 

NegottobiUty  of ,  87  D.  870:  44  D.  S08L 

Notice  to  goarantor,  when  necessaiy,  69  D.  84Su 

Notice  of  acceptance  of,  when  must  be  glv«n.  40  D. 

47:  08  D.  889;  66  D.  «18;  88  R.  221-227. 
Of  collection,  interpretation  of,  100  D.  47& 
Of  collection,  what  toohee  will  dtooharge,  100  IK  47IS. 
On  note,  liability,  how  Axed,  28  R.  708. 
Pteol  promise  to  pej  another's  debt,  6  D.  881:  IS  D. 

800;  81  D.  614;  82  D.  190,  191,  626;  87  D.  168;  4S 

D.  789:  68  D.  288;  07  D.  196. 
Stranger  sdvancfaig  money,  on  rfghte  el,  88  B.  S47, 

statute  of  tnuds,  goanoity  not  withhi,  40  R.  __ 
Undertaking  of  guarantor,  when  eollatend  and 

primary,  69  D.  846. 
Usury,  guarantor'srlght  to  set  vp,  88  R.  28a 

OUARDTAN  AND  WARD. 

L     RiOHTB,  POWnB  AMD  DlTflM  Or  OOAaMAML 

1.  AppointmmU;  MatnUnanM  ^fWani;  Bt 

in  qf  JfteesiariM. 
1  BapendUurei, 
a  SaUt. 
L  insMtmenft;   AeoouiUttiff  ; 

Ouardiant  in  Chancery, 

a  Making  ProfU;  OenXroete  and  ItomMIe  V 
Word. 
IL    Bom  BT  AMD  aoaihst;  Jomt  OOAEMAaa 
IIL    OuAEmAii*e  Bona  ajcd  Aonon  <ul 
IV.    Fbamov  OuARDiAn. 

See  Br  ATvn  or  LanTAtion,  III,  1,  h. 
L    RioBii,  Po 


ASS  DVfmi  OP  OOARMAHiL 

L  ^ppotafmeiit;  Jfainfenande  qf  Ward;  Hmrtin  V 

NeeenariM, 

Allowance  for  maintenance  of  child  after  hto  aothottty 
to  terminated,  78  D.  038. 

forward's  support,  41  D.  188i 

to  mother  for  support  of  child,  40  D.  668L 

where  ward  haa  parente,  49  D.  868. 
By  nature,  does  not  oontrol  property,  80  D.  80l 
ntther,  as  guardian,  not  entitled  to  ehaige  for  mt^ 

port,  wnen,  67  D.  287. 
For  maintenance  and  edocation  of  ward,  80  D.  60. 
Funds,  wlien  preeumed  to  be  held  as,  29  D.  80. 
Guardian  to  not  liable  for  support  of  ward,  67  D.  fSf. 
Neceeeariee,  must  f  uniieh  ward  with,  76  D.  448. 
Neceeiiariee,  not  liable  to  third  persons  for,  70  IK  44S. 
Testamentajy,  by  whom  may  be  made,  29  D.  718L 

common  tow  did  not  recognise,  29  D.  718. 

mode  of  appointing,  29  D.  716. 

mother's  ngfata  are  subordinate  to,  29  IK  711. 

of  lUsgitimate  ohild,  29  D.  716. 

powers  of,  29  D.  718. 

rsmoval  of,  29  D.  710. 

statute  providing  for,  29  D.  71& 

euperseoe  all  othen,  29  D.  718. 
When  allowed  for  eupport  of  ward,  and  wImii  mA^  87 
D.  227-2201 

8. 


Admlnlstrstor  becoming  gnaidton, 

hold  funds,  01  D.  020. 
Kxpendituree  must  not  OKoeed  income,  48  D.  6B7. 
Income  of  ward's  eetate  may  be  need,  49  D.  067. 
Principal  of  ward's  estate,  when  may  and  when 

not  be  used,  49  D.  068, 669;  67  O.  224. 
ProAu  of  eetate,  when  may  be  anticipated.  49  D.  608. 
Batifleation  of  enoroadmient  on  prlnoipal,  40  D.  OOOt 

660. 
Subrogation  of  guardian  to  rigfata  of  ward,  tf  IK  447- 

8L  Ailcs. 

Bond,  toflore  togHe,  61  D.  288. 
Estoppel  of  minor,  to  avoid,  68  D.  608L 
Estoppel  of  ward  to  attacic,  28  R.  870. 
Irregularitiee  in,  when  not  fatal,  SI  D.  884. 
Jurisdiction  to  order,  how  acquired,  81  D.  884. 
Remedy  of  ward  tor  unauthorieed  aale^  87  IK  SIL 
Sale,  power  to  make,  70  D.  460. 
Ward's  ratification  of  ,  48  D.  S8& 
Ward,  whether  most  be  made  a  party  ts^  81  9l  88^ 
238. 


Gomrdiaa  ftnd  Ward. 


INDEX  TO  KOT£& 


Health.    Ill 


1   SstUmmmUBZ  fliinnf 
in  Ckdncety, 


Imt,  18  D.  080, 

€t»  oontliWM  until  majoritj  of 
ISDuOBQu 
IMdUtgr  for  lomm  Iqr,  40  !>.  50(V41& 
9t,whmt  wAlkbto  lor  lonea  in,  SS  a 


»& 


i«f  tandadaporifttd  in  his  own  imdm, 


TB  D.  880l 
< f orinterart^  97  D. 466, 
tflriniamiiMiDt  wlthoot  ocdor  of  oofort,  97  D.  4SS. 
LoMi,  labOi^  to  loa  r— pectjpg,  76  D.  448, 44a 
K«Kfi«BDee,  UalAUy  for,%  D.  44& 
PBttinf  «Hd1i  momgrlB  tndo,  76  B.  44a 

I  and  tanvvrtiiMnfe  In  conJedaimU  noncj,  96  R. 

na. 

mijorttj  Boi  wt  Mido,  96  a. 


tan  eonfedHmt*  noncj  noi  Mt  Mida  tftar 
96  B.  798. 

«acnctedof,76D.  44& 
with  ward  not  a  bar  to  a  now 
80.889. 
WifdaralaMB.'wiwtt  wffl  bo  vaoatod,  90  D.  8a 

6.  MtHmffPr^Iti  CtmtradU  mnA  DomieiU  qf  WaHL 

OmaoLdlmaxm  waRTa oontnct,  7  D.  18a 
IhUag  profit,  nraii  Bbow  faimeH,  96  B.  79a 


flf  ward,  90  D.  Tia 
forward 


44a 


and  noi  for  Umnlf,  76  D.  447. 

UMoCward'a  mon«i7,  76  D. 


J  dA«  of  ward  a*  diieoant»  76  D.  44a 

1L  Son  VT  AB»  aaaisr;  Joorr  OuABDun. 

Mrt»9BD.7ia 

lo^eaanoi 
a  40. 

Mwv  to  wafvo  Mrrlca  of  praoaM,  06  D. 
401 
«*nvflfaanrlBOoffpcooaaoBward,05a  482. 
MlBswMa  of  foaidlaa  ban  infant'a  aoUon,  6  R.  940, 

SMl 
Knooal  liability  of  gwardSan  to  third  peraon,  76  a  46a 
r^ioaalfy  HbUo  on  nwotiahlo  Boloa,  4  a  6a 
Maitioo,  cnanUaa'k  ilgfat  to  ano  for,  44  a  187. 

m.  QnAmmAJfB  Bort  Aira  Acnon  oh. 

Mho^  bond,  genoialty,  44  a  8a 

MtOB  ravdian^ bond,  61  a  684. 

MfliT fiabOlty  for  nota,  61  a  98a 

"n>i«i^  aOeel  on,  of  Judgment  acainst  prlndpal,  88  a 

IT.  Wommmw  QoiiiAna 

i>*k<3Hly  do«  noi  oaaUnd  oat  of  »tato,  10  a  8ia 
5wiia,9ia67a 

V^ni^gnardiana,  ysa  800;  06  a  86a 
IttUctioaovor,  78  D.  OSa 


jMadiagato  tranafar  property  to.  06  a  887. 
pveerd,  over  penon  and  nMyvablo 
«Hd,86a80a 


I  laeagniiinc^  06  a  86a 

"*aty,06a88a 


of  Mi 


"■■dlM^Mthority  begmid  the  Jviladiellon 
•|ipointed.O6  0.88£ 


GUABDIAN  AD  IJTBBC. 
See  liFAioT,  lit  a 

OUBST8. 


HABBAS  CX>BPUa 
litlnaAMiKHr;  PAmnrr  am»  Cmu^  I,  L 

IndJoUnaiit  to  ahow  innooenoa,S7D. 

liMinBan  Binlatarlal  aot^oraoo?. 


D-m. 


Arraai  nndar  execution  for  too  great  a  aum,  98  D.  4a 
Baetaidv,  euatodv  of.  on  kabMU  corput,  66  D.  260. 
Oonduttveneaa  of  judgment  of  oonTlction.  70  D.  68a 
Contempt,  Judgment  impriaoninglor,  how  ur  examin- 
able on,  670  a  6sa 
Goatodj  of  child  on,  ehild*i  Intoieat  paramount,  90  D. 
880,884. 
of  child  on,  cUkTi  right  to  eleei  aa  to,  90  a  880, 

ssa 

of  child  on,  eoQit  not  boond  to  deliver  to  either 

claimant,  90  D.  88a 
of  child  on.  father'a  olaim  tou  auperior  to  mother'a, 

90  a  880. 
of  child  on,  father'i  prler  dafan  to  raapeeted,  when, 

90  D.  881,  884. 
of  child  on,  maj  bo  glwi  to  father  notwithetaoding 
hie  immoral  oonduiot  and  mother'a  blameleaaneea, 
90  a  831.  83a     ^ 
of  legitimate  child  on,  to  whom  given,  90  D.  880, 
886. 
Defect  in  indictment  or  information,  90  D.  47. 
Defecte  in  iudgmonta,  whidi  may  be  oonaiderad,  96  a 

41. 
Denial  of  writ,  when  proper,  87  D.  807. 
Eimr  in  lodgment,  90  D.  44. 
For  child,  tether'a  righto,  86  D.  86a 
lU  welfare  oontrola,  86  D.  OOa 
orrter  which  court  may  make  on,  86  a  86a 
FOglUve  from  Juatioe.  kab§a§  mnjput  cannot  teat  fai^ 

nooenoe  ri,  67  D.  805. 
Fugitive,  hahsat  ecrpu$  to  teat  legality  of  anrrender 

of,  67  D.  88a 
Fnnetfona  of  writ  of,  «han  party  la  la  priaoB  under 

proceaa,  01  D.  664. 
Inqniriea  proper  under  writ  of.  96  D.  4a 
Irregularity  hi  judgment.  96  D.  4a 
la  a  etril  proceeding,  87  D.  80a 
for  contempt  of  court  not  reriowaUe  ob  A«6#ae 
eorpuB,  90  D.  40. 
Judgment,  error,  when  fotal  to,  on  Kah§mt  €orpu$,  98 
D.4a 
extent  to  which  eourt  can  go  bdiind,  oa  koOeof 

0orpu»,  96  a  4a 
farregularitiea  in,  not  rerlewabie  on  kdb§ai  corpus^ 

96D.  4a 
rariew  of.  under  writ  of,  98  D.  4a 
for  offenae  which  eourt  had  no  power  to  try,  98  D.  4a 
for  contempt.  96  D.  40. 
when  Inaumcient,  01  D.  664. 
Jurindiction  of  atate  court  to  Inqutiv  Into  onUatmeaA 

in  army  on,  0  R.  60. 
Not  to  be  need  aaawritof  error,  90  D.  4a 
Not  to  he  granted  when  the  court  eeea  the  party  moat 
he  remanded.  67  D.  80a 
granted  without  Inquiry,  87  D.  SOa 
Pardon.  Inquiry  on.  60  D.  67a 
Probable  cauae  for.  muat  be  ahown,  87  D.  SOa 
Proceaa  muat  be  void  to  entitle  priaoner  to  hla  dl»- 

charge,  96  D.  4L 
Qoeationa  which  may  be  considered  on,  71  D.  80L 
Befuaal,  penalty  for,  87  D.  807. 
Reetrahit,  duty  of  court  to  tree  child  traaa,  on,  90  a 

83L 
BoTiewIng  Jodgihent  of  conTtctlon,  98  D.  4a 
Reriaing  proceedings  on.  96  D.  40. 
Btatutee  controlling,  20  D.  882,  S88,  8Sa 
Validity  of  Uw  may  be  aaaailed,  26  D.  4a 
What  may  be  examined  under,  70  D.  OT. 

HABENDUM. 
6eeDBKD8,  y,  a 

HABBBB  FACIAS  POS8BSSIONBM 
See  ExioDTiom,  Z,  9,  d. 

HABITUAL  INTBMPBBANOB. 
See  MAaaiAoa  avs  Divoaoi,  III,  8,  d. 

HANDWBITINO. 
See  KrxDiMca,  YI,  1;  Wimaaii,  VUL 

Groae-examination  of  one  testifying  to,  what  propei; 
80R.9SL 

HEALTH. 
Sea  BoiAU  or  Hkaiah. 


122    Insanity, 


INDEX  TO  NOTES. 


Insanity. 


WwknMi  of  mind  Ingymcitnt  to  vnM  coaUmA,  16  D. 

882. 
WIU,  rerooation  t(,  ty  laraiOe*  S6  E.  8a. 

lY.   JuDamnt  a>»  Aonon  AAAmr;  Muoiif- 

LAMIOUB. 

OaompHtu^  to  nbjeot  pwty  to  oommteion  at  iwmey, 
61  D.  89i 

Executor,  lonatlo  or  idiot  may  not  be,  54  D.  51& 

nilae  imprlsoiuiMmt,  plursiciui  making  false  oertifloete 
of  Innecy,  liability  for,  64  D.  28L 

Insane  person  may  be  sued,  79  D.  60. 

Lunatic,  reoeiver  of  estate  of,  64  D.  480. 

Judgment  against  lunatic.  21  B.  88:  82  D.  70. 

Statute  of  limitations,  insani^  as  disability  under,  86 
D.  7L 

Suing  lunatic  after  kBowIedge  of  inquisition  Is  con- 
tempt, 22  D.  668. 

Writ  of  errar  coram  noMt,  on  nooount  oC,  61  D.  117. 

INSOLVBNOY. 
See  BAMEMJumi  avd  lasoLTivot, 

XNSTB0OTIONS. 
I.   PEAm  poK,  AKj>  MoDincAnoM  or. 

DL     ASSTBACV  AVB  llUULBVAllT. 

IIL    HTFotBmoAb;  OiirrnHO  Matbual  Faoib. 
IV.    AssumMo  Facts;  DiRsoriMO  Vsrdict. 
.    v.    RioASouie  Wbioht  or  Ckbduiutt  or  Byi- 

DSNCS. 
VL     DiRKOTiNO  JUST*S  ATTSNTIOa. 

VIL    Ck>ii7LicnMa  or  Mislbadiho. 
VIIL    Partly  Brboneous. 

IZ.    Nor  AsKSD  or  Substarti ally  Qiybl 

Z.    Exospnoxs  to;  Nom-prb/ddioial. 

XL     MiSCSLbANBOITS  QUISTIOBS  AS  TO. 

Bee  GkUMiBAL  Law;  NieueisoB,  n»  8;  Hbw  Trial, 

II,  6. 

L  'Praybr  fOR,  ABB  MonnoATioB  or. 

Asking  for,  when  and  how  should  be  done,  88  D.  1S4. 
Erroneous,  asking  for,  does  not  cast  on  oooit  dnty  of 

prepariiig  correct,  86  D.  748. 
Form  of,  88  D.  124. 
Further,  how  obtained,  88  D.  118L 
Modifying,  88  D.  128. 
More  speciflc,  how  obtatoed,  88  D.  118l 
Must  be  given  as  requested,  or  else  refused,  08  D.  121, 

124. 
Party  desiring,  must  ask  for  in  writing,  88  D.  UOi 
Uequests  for,  how  preferred,  88  D.  128,  It^ 

rulee  refifarding,  89  D.  126. 

when  must  be  made,  88  D.  120. 
Refusal  to  «nv«,  89  D.  120. 

in  the  language  asked,  89  D.  126L 
Right  of  court  to  modify,  04  D.  477. 

to  modify,  88  D.  667. 
Righto  of  parties  to.  88  D.  126w 

to  hsYs,  appUoable  to  every  point,  88  D.  118l 

IL     ABITRAOT  abb  IrRUiSYABB. 

Irrelevant  instruction.  81  D.  40. 
Mu»t  be  based  on  evidence,  72  D.  640l 
Must  Im  confined  to  issues.  72  D.  638. 
Respecting  abstract  questions,  72  D.  640. 
Refusal  because  inunaterial,  88  D.  127. 

because  there  is  no  evidence  to  base  them  upon,  88 
O.  127. 

because  they  need  explanation  or  quallHeation,  88 
D.  127. 

because  too  broad,  89  D.  124. 

because  verbose  and  numerous,  88  D.  124. 

IIL    Utpothbtical;  Omittiico  Matbrjal  Facts. 

Must  not  ignore  any  part  of  the  evidence,  83  D.  S7L 
Bhould  be  hypothetical  in  form,  86  D.  740. 

lY.    AssoMivo  Faotb;  Dirmtibo  Ybrm  or. 

That  evidenoe  is  insufficient  to  sustain  action,  88  D. 

127. 
When  erroneous  for  stating  inferences  of  fact,  72  D. 

644. 

y,    Rbqardibo  WiiaoT  or  Crrdibilitt  or  Evidbkci. 

As  to  credibility  of  witness  or  weight  of  evidence,  72 
D.  646;  86  D.  328. 


As  to  legal  effect  of  evidence,  88  D.  127. 

Charge  must  not  express  opinion  respectint  weieht  el 

evidence.  62  D.  662. 
Evidence,  court  may  comment  on.  In  the  CedermJ  »nd 

in  RngllOi  courts,  72  D.  641. 
court  may  comment  on  in  certain  states,  72  D.  ML 
court  must  not  comment  on  in  certain  states,  72  D. 

642. 
Giving  general  rules  for  weighing  evldeoce,  n  a  S4^ 
liespccUug  writings,  72  D.  639. 
Should  not  construe  evidence,  72  D.  648i 
When  erroneous  for  commenting  on  evidence.  72  D. 

643;  8ft  D.  740. 
Written  evidenoe  may  be  expounded  in,  80  D.  12a 

VL    DiRnmBO  Jury's  Attbktiob. 
On  segregated  facto,  89  D.  667. 
Should  not  be  directed  to  isolated  facts,  88  D.  11& 
not  give  undue  prominence  to  any  part  of  the  mtt- 
dence,  72  D.  548. 

VIL    OoypbiOTura  or  Mislbambo. 
Gonflicttng,  as  ground  for  new  trial,  88  O.  ISO. 
Misleading,  though  correct  as  an  abstract  prupoeitloa. 

89  D.  130. 
Refusal  becauss  confliottng,  Indeflnlts,  or  ambignoosk 

88  D.  127. 

Ym.    Partly  Errohbous. 

Erroneous,  not  cured  by  subsequent  oorreet,  41  D.  048: 

81  D.  60S. 
Refusal  beoanse  not  wholly  correct,  88  D.  128. 

UL    Not  Asxib  or  Sobstantiallt  Givbb. 

Defecto  in,  duty  of  party  to  ask  that  they  be  supplied, 

89  D.  118. 

May  be  given  without  nquest  of  either  party,  80  D. 

119. 
Must  be  ssked  for,  89  D.  118. 
Omission  to  give,  88  D.  118, 118. 
Refusal  iiecause  ahready  given  in  substance,  08  D.  127. 

Z.     BZORPTIOBS  to;  NOB-PRWODICIAlk 

Charge  consisting  of  several  propoeliions,  bow  must 

be  excepted  to,  88  D.  337. 
Error  in  charge,  when  no  ground  for  rsveisal,  60  Oi. 

88. 
Error  in.  must  be  affirmatively  shown,  88  D.  181 
Erroneous,  when  KTound  for  reveraal,  89  D.  181. 

Instruction  not  cured  by  a  correct  one  acoompany- 
ing  it,  41  D.  649;  81  D.  508. 

when  no  ground  for  new  trial,  80  D.  134. 
Evidenoe  must  be  preeerved  to  enable  appeUate  eoorl 

to  Judge  correctness  of,  90  D.  137. 
Exception  to,  is  neceesaiy,  99  D.  130. 

failure  to  take,  waives  error,  99  D.  18& 

when  not  required,  99  D.  133. 

when  must  be  taken,  98  D.  134. 
Favorable  to  party  cannot  be  objected  to,  80  D.  ISI. 
General,  exception  to.  99  D.  118,  L35. 
Harmlees  and  immaterial,  99  D.  131. 
How  made  maiters  of  record.  99  D.  123, 188. 
Making  part  of  the  record,  90  D.  136. 
Objectiotis  to,  cannot  be  first  made  hi  appellate  ooai\ 

99  D.  132. 
Specific  exceptions  esiential  to  review  d,  88  0. 110. 

objections  to,  88  D.  136. 

XI.     MiSCILLAHROaS  QUBSTIOSS  AS  fOw 

After  Juiy  have  retired,  89  D.  120, 128. 
As  to  consequences  of  verdict,  99  u.  120. 

amount  neccssar}'  to  carry  oosto,  27  R.  529L 
Duty  of  jury  to  follow,  99  D.  129. 
Erroneous,  whether  jury  bound  by.  20  D.  133,  IM, 
EIrror  in  admitting  evidence,  ediother cured  by  Inatroo 

tion  to  Jury,  w  D.  684. 
Given  by  judi^e  at  residen  e,  effect  of,  20  R.  640,  04L 
In  alMencoof  counsel,  09  D.  13L 
In  criminal  cases,  99  D.  120. 
Jury  bound  by  instructions,  83  D.  87. 
Omiwion  to  instruct,  when  not  error,  42  D.  16S. 
Oral,  as  ground  for  reversal,  90  D.  121. 122. 

directions  to  reject  evidence  are  not,  90  D.  122. 

nsHdiuj;  of  printed  statutes  as  p  vrt  of,  90  D.  1*22 
Statute  roquirins;  reporter  to  take  down,  is 
tory,  99  D.  122. 
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Wtal  MOBMHT  Mid  propor,  76  D.  68L 

•€Cp  atatato  pnaeriblnff  wluife !■» 90 IX 
teli^MaUO^lll. 
INSnaANGB. 


/uterwit  <»  iVdjiMrtak 

Ik  AlloDatloD  AQd  Oondltkm  sffiiBflt. 


i;r«lii««Pol- 


k  NotiMandPimtotf 


C  Umg^maAgtUing. 
t,  PvwdmmaniAr 

%,A*mkmal;  

to;  OCA«r  /luwrMMii 
&  ^»fttiw»fU^  PotoL  yato  MoyAMon. 
lit  49e«fi».  Ji^A<«  «iMf  /Vwart  ^. 

11. 


Oonmoin; 


L  ronrvmffataiitfCDiMiiNoML 

a.  Wlwt  OoMittato,  CkDinlly. 

Ik  Ouualgoettoa  and  MmW 

t,  BaaworthiMn. 

A  DMorlpCion. 
t.  JNmprMfntetfpni. 
IL  QpiigMlwumft 

4.  FmfHtmrm  amd  WtOmr  tf. 

DL  Mftinu  BuATna  to  FIbb  lasuBAiraii 

L  iiMrwM  of  MUk;  Mtuardoiu  BuHne$B, 

5.  AUtnMotiM  orRtmma^fFnferty, 

lb  MAt  to  JWygdr 
If.  Mimu  BibAiura  vo  MABin  ImnuxoB. 

S.  wSuLomei  ITitMn Poliey. 

t.  jlftawiiimniinif  and  it^potrt. 
▼.  MiinM  BsbAnaa  «o  Lm  latuBAWB. 
TL  llATfm  BibAton  to  Aoodbtt  ImuRAiios. 
TIL  Acnon  AOADur,  LotiTATiovt  or;  DAMAan. 

TUL    fOUMH  UnOKAVCI  COMrAVT. 

Inlngnion,  VI,  4;  LASSbOM  axv  Tvaxt,  III,  0; 
MQBMAm,  m,  U,  *;  ScAivTa  or  FaAum,  U,  4. 

t,  Pmrol  Comtraet  qf. 

■ail  wlfl  poBey  teDdarad,  8  R.  M6. 

Ontnetnaad  not  bo  writtaa,  10  R.  60S. 

la  viohliaD  of  coBaiMiij'a  rolaa,  19  R.  809l 

bnlid,  I R.  906;  19  R.  909;  77  D.  tfS. 

0iila»tneioC,tfB.9S. 

lUBMiSaet  forth  vitli,  10  R.  509. 

Ttcbal^raamaat  to  axtand  poUcj,  vaHdl^,  10  R.  60S. 

S.  InmtrmtU  InUrut  <»  L<mi. 

lialtiiiiiln  baokraiilej  no  Inmmhla  Intveat,  40  R. 

US. 
Braihs  and  Mtar,  6S  R.  ISa. 


Hontoaaf  npof  ol,  6t  R.  146. 149. 
i«l  inn 


inaarabta  inlaraa^  «7  0.  UML 

Co  IMitBcn.  it  D.  140. 
CMHorlMaiHafalileintflfaatbi  daMot^  Ufa,  96  R. 

I5C 
QiBtnldiBBrtpaon  al,  i7  D.  90). 
Q«acnllT,8R.  161. 
HodMod  and  wifo,  62  R.  187-180. 
labfeofaootiMr,  fonndad  on  relatlonalilp^  67  D.  99. 

«( MMMher,  itatataa  raqniring,  57  D.  98. 

o(  Mother,  wbdher  moal  ba  pacnnlaiy,  67  D.  94 

db«MUMd,57D.  101. 

<i(t»nither,&7D.101. 

o(  child.  57  D.  99;  5S  R.  187,19R 

ilcr«dilar,67D.98. 


Inlifao(dabtor,67D.  97;  68  R.  850;  52  R.  189,14a 

of  dabtor'a  wifa,  67  D.  98. 

of  husband.  57  D.  101;  62  R.  U7. 

of  Joint  obligor,  57  O.  90. 

of  master,  67  D.  99. 

of  mother-in-law,  57  D.  108. 

of  nephew,  57  D.  101. 

of  parent,  57  D.  100:  58  R.  188. 

of  partner,  57  D.  06;  46  R  190, 191. 

of  servant,  57  D.  99. 

of  strp-parent,  57  D.  IQI. 
In  relative,  84  D.  291. 
Instances  of,  8  R.  152. 

Insurable  interest  in  life  of  another,  7  D.  41. 
Insurable  Interest,  policy  not  violated  by  oaasaUoo  aC, 

7D.  44. 
Insurer  must  have,  52  R.  185-137. 
Man,  in  betrothed  wife,  62  R.  187. 
Mother  in  child.  52  R.  138. 
Of  insurance  company  in  life  aasored.  57  D.  99. 
One  who  has  a^ced  to  support  insured,  57  R.  479i 
On  Joint  lives  for  benoAt  of  survivor,  57  D.  102. 
On  life  of  another,  82  D.  399. 

(tf  another,  insurable  interest  not  required  at  oum. 
mon  law,  57  D.  98. 

of  another,  when  void  aa  a  mare  gaming  oontract» 
57  D.  06w 

of  another,  when  void  for  want  of  insurable  inter- 
est. 57  D.  04. 
Partner  has  insurable  interest  in  copartner's  life,  46' 

R.  190,  191. 
Person  may  in»<uro  his  own  life  for  benefit  <^  whom  he 

pleases,  57  U.  102. 
Policy  on  debtor's  life,  amount  of,  when  reasonable,  00 
K.  729  730. 

on  debtor's  life,  limiting  amount,  60  R.  720.  780. 

on  debtor's  life,  when  a  wager,  00  R.  729,  730. 
Uncle  and  nephew,  .52  R.  138. 

Wager  policies,  counnon  law  rule  as  to,  52  R.  135-181. 
Wagering  iiolicy  is  v.dd.  58  IL  852,  888,  855,  857. 
What  necossary  to,  GO  K.  729. 
Where  ijerson  declarod  to  be  bcneAciaiy  has  no  Insai^ 

able  interest,  06  D.  414. 
Who  has,  27  R.  327.  828. 

8.  tnawnMe  InJUrui  in  Property, 

a.  What  Constitutes,  Generally. 

Baflea  has,  20  D.  515. 

By  mortgagee  for  benaftt  of  himself  and  mortgagor, 

54  D.  697. 
Charterers  of  vessel  have,  20  D.  516. 
Common  carriers  have,  20  D.  516. 
Consignor  has,  20  D.  516. 
DeOned.  20  D.  f>ll. 

Insurable  interent,  what  is,  79  D.  680. 
Interest  of  mortgugee  is  Hubject  of,  64  D.  698. 
In  things  not  in  mm,  20  D.  5ia 
Lienhoider  has,  20  D.  512. 
Loss  made  payable  to  third  party,  77  D.  896. 

to  mortgagee,  action  on,  84  D.  720. 
Hay  be  disconnected  from  title,  20  D.  61L 
May  be  special  or  limited,  20  D.  511. 
Mortgagee,  character  and  nature  of  insurance  by,  64 
D.696. 

has,  20  D.  51L 

rights  of,  when  he  insures  independently  of  mort- 
gagor, 54  D.  093-695. 

rights  of,  to  insurance  effected  by  the  mortgiigor, 
54  0.698. 
Mortgagee's,  destroyed  on  payment  of  debt,  20  D.  512. 
Mortgagor  has  no  inter^t  In  insurauoe  effected  bjf 

mortgagee,  54  D.  696. 
Mortgagor  has,  20  D.  51L 
Nature  of  mortgagee's,  20  D.  6H 
Of  husband,  20  D.  514. 

landlord  and  tenant,  each  has,  80  D.  514 

one  who  ha^  contracted  to  buy  property.  30  D.  lOL 

partners,  20  D.  517. 

wife  in  property  donated  to  her,  20  D.  H<L 
Sheriff's,  in  goods  attached,  20  D.  516b 
Trustee  has,  20  D.  515. 
Vendee  has,  20  D.  513. 

has,  iMjfore  payniunt,  20  D.  518. 

on  oonditionid  sale,  20  D.  518. 
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What  ia.  7  a  146. 
Who  bu,  SOD.  610. 

ft.  AltcDatlon  Mid  Oondf tioM  tt^aliMl. 
Amement  to  tell  does  not  avoid,  28  D.  166. 
Alienation  defined,  59  D.  dO& 

by  one  iiartner  or  co-tenant  to  another,  avotda.  7%- 
D.  708;  88  D.  348. 

of  one  of  several  bundlnfs  covered,  83  R.  280,  Sa. 

ol  Kubject  of,  28  D.  164;  30  D.  lOi 

ol  Bublect  of.  by  operation  of  law,  28  D.  158. 

to  avoid,  81  D.  564. 

vaived  by  agents  renewing  with  knowledj.'e,  20  R. 

Ill,    ilO. 

what  avoids  policy  when  there  Is  no  daose  furbf^^ 
dfs);,  60  D.  806. 
Alteration  in  ownership,  what  Is,  70  D.  74a 
AHiii|fiini«nt  in  bankruptcy  avoids,  28  D.  16a. 
Change  in  title,  what  is.  60  D.  810. 
Chattel  mortgage,  effect  of  giving.  69  D.  309. 
Cla.ssiflcation  <jl  conditions  against  alienation,  60  D. 
80A. 

Contlition  against  aUenaUon  or  sate,  in  wliole  or  in 

part,  69  D.  811. 
ODiulition  against  Changing  title,  waiver  of,  27  R.  607, 

a«id!»lon  egmiiiat  iiiorlg«g«  or  hunimbranoee,  60  D. 

•gainst  aaie,  transfer,  or  ehaage  in  title  or  posses- 
sion, 69  D.  30»-Sll.  * 
again!<t  traiigfer,  change  or  terminattoti  of  interest, 

burden  of  showlnvr  brench  of,  60  D.  80S. 

rt»rraining  alienation,  69  D  800. 
Q>iiditionaI  sale  does  not  avoid,  28  D.  ISS. 
Contract  of,  is  personal,  28  D.  164. 
Death  of  assured  does  not  avoid,  28  D.  168. 
l>uaUt,  whether  a  ehange  of  title  avoiding  policy,  20 

R.  183,  184. 
Effected  by  vendee,  vendor's  interest  in,  84  D.  481. 

by  vendor,   when  proceeds  may   be   claimed    by 
vendee,  84  D.  429-431.  ' 

RsecutloD  sale,  when  avoids,  28  D.  168. 
i!:xocuU)f7  oontnct  of  sale  does  not  avoid,  60  D.  306, 

907. 
Firm,  changing  mranbershjp  in,  effect  of,  62  R.  443. 
F.rm,  diSbolutlon  <rf,  and  sale  to  co-partuer,  49  R.  22- 

26. 
P«>rfeiting  by  absolute  sale,  28  D.  164. 
Forfeiting  by  gift,  28  D.  164. 
I^ase,  elfect  of,  69  D.  811. 
Mnrtgage  does  not  avoid,  28  D.  16«. 

ol  proiwrty  added,  effect  of,  8b  R.  231. 

of  property,  when  avoi«1».  28  F).  15«;  79  D.  748. 
Parmer,  transfer  by  one  to  another,  52  K.  442,  44&. 
8.1  le  of  goods  kept  in  stock  for  sale.  69  D.  307. 

by  one  oo-partaer  to  the  others,  28  D.  I;')7. 

ooiiiiitional,  dcjes  not  avi>id  insurance,  28  D.  166w 

of  iiart  of  Bubiect  of.  28  D.  155. 

of  whole  of  subject  of,  2a  D.  154-158. 

to  firm  of  which  assured  a  member.  49  R.  28,  84. 

when  forfeittf  insurance:,  28  D.  164-157. 
Transfer  of  pMperty  by  raortj^affor,  Ofi  D.  414. 
Vendor,  wlien  retains  insurable  interest,  59  D.  9ML 

4.  A  uihtirity  <^f  Agent  or  Part  Oumer  to  Ftuvrt, 
l»iiliev  issuefl  to  part  owner.  35  D.  346. 
Katiltcation  of  utianthorizeii  1i»»unince,  .13  D.  37. 
44hip*  hibiband  ha^i  no  aulbonty  u>  effect,  36  D.  S4&. 

6.   Validity  and  Conxtntction. 
Blank  for  name  of  yxvrty  assured,  35  D.  tf24. 
Ci>ii8truing  j>olicy,  67  D   82.   • 
Construction  of  |iu)icy  is  in  favor  of  Um  assurwl  76  D 

WJ3;  59  D.  3U4. 
Oontraot  ot  insurance,  by  what  law  guvemed,  90  D. 
071. 
•nUrety  of,  74  D.  4<«,  498-500;  86  D.  604. 
of.  when  omiplete,  ^,  D.  295. 
Correctnig  policy,  by  referenue  to  memorandum.  28  D 

269. 
Definition  of  insunince,  28  D.  IM. 
i<;stopi>el  to  urge  mistake  or  onii»8loQ  In  annlication. 

••  For  whum  it  may  concern, "  2  D.  864;  WD.  S2& 


Invalidity,  effect  of,  whers  sevvaltl^  S8  R,  91. 

is  a  pcraonal  einitnwt,  69  U.  305. 

Mortgagee,  ri{,'hts  of,  under  insurance  of  propertT    S* 

D.  093-098.  ^ 

Nature  of  property  considered  In  eonstrafni;.  22  a 

263. 
Omission  through  mistake,  Supplvintr,  15  R.'  its,  irs 
Parol  evidence  to  explain  policy,  07  D.  8L 
evidence  to  show  taeaning  oi^terms  In,  0  R.  678,  «~9 
evidence  to  show  meaning  of  wtMrds,'  InHiilWLM  «f   € 

R.  678,  679. 
tomodUy,  86D.  871. 
Policy,  issaing  of.  Is  not  essential,  07  D.  tl6^'- 
Purvey,  Matement  in,  when  part  of  poHcy,  86  D.  S7«. 
Valnatioa  in  policy,  when  eonetasiv^  4i  D.  431. 
ViM  In  pert»  whether  wholly  void,  74  iX  4fkii  07   D. 

820. 
WrittMi  pnvaUtfVfr  printed  ebnsBS,  24  R.  ftl. 

C  Ifmvs  M  Afe4t!iiHf, 

PiesumpHofa  that  nnderwrfter;)  are  aoi|iialtatad  with 

the  usages  of  trade,  86  D.  601. 
Usage  as  affecthig,  46  D.  362. 
Usages  of  wliidh  notice  most  be  taken,  86  D.  6oL 

7.  J*romium  and  Auemutentt.  1 ! 

Assessment^  illegal  electioo  u  defense,  8  R.  13Sl 
to  what  amount  limited,  8  R.  135. 
validity  of  clalraa  mu-t  be  shown,  8  R.  1.^ ' 
Changing  agent  waived  forfeiture  for  non^navineot.  36 

R.  126,  126. 
Contract  not  coinplete  for  non-payment  of  -premiam. 

when.  97  R.  320. 
Executor  cannot  complete  oontrmet  \fy  tendering  pr«- 

mimn,  87  R.  82o. 
Insolvency  of  company,  when  a  defense  to  action  on 

premium  note,  71  D.  066. 
Irregular,  payments  of  premimn  waived  by  what  acta. 

29R.n8. 
Psjnnent,  custom  to  receive  after  doe,  evident  of.  67 

R.  515. 
Premium,  agent's  power  to  extend  time  of  ]«yniciii, 
86  R.  236,  286.  • 

delivery  of  ixdic^  u  waiver,  67  R.  S14. 
totfeiture  induoed  by  acts  of  company,  effect.  29  R 

2O&-a07.  .   y      "* 

forfeitmfv  for  non-psgrment,  what  waives,  fO  R.  206- 

207. 
non-payment  owing  to  sfekness,  whether  excuwed, 

87^600,601.  *»"       • 

note,  asHessment  of,  is  not  final,  8  R.  186.     ' 
note,  evidence  of  1oiis<»  in  action  on,  8  VL  185b 
notes,  bonajide  holders  of ,  8  R.  186. 
notes  llabls  only  for  assessments  rnpilsrij  imiIii.  0 

Ri  185b 
payment  not  necessary  to  parol  eontcact,  10  R.  Sri9. 
pajrment  to  agent  is  not  to  company,  when,  67  K. 

614. 
preimymeat  not  neosssfciy  to  verbal  cwntrMib  41C  AR. 

305. 
waiver  by  taklBff  note,  67  R.  616. 
waiver  of  oonduton  flor  paymentt  27  R.  697. 
wMving  payment  by  adhisunent,  27  R.  602. 
waiving  payment  by  deliveruig  iiolit?',  27  U.  002. 
Reoeipt  of  prasniam,  whether  nii^  h«*  disproved,  8} 

D.  253. 
Kecord  of  losee  Is  prima  facie  evidence,  S  ft.  136. 
Remedy  where,  on  rtfusiug  prslasium  for  iarMti»« 

27  R.6<il. 

&  AddUi4mdl;  Ovorimtwunee:  Valued  Policy ;  OtK  > 

Imnranoe* 

Additional,  as  to  part  of  the  proiiorty,  74  D.  400. 
A^Teements  limiting  liability  01  sucoe^ive  in«ur«T« 

28  D.  122. 

American  clause  in  policies,  28  D.  121. 
Contributioti.  between  several  insurers,  2S  D.  121. 
Duuble<  defined,  28  D.  121;  88  D.  482. 
R\actin;r  written  notice  of  additional,  50  D.  146. 
False  8tat«nicot  as  to  other  insurance  vitiUtcs,  20  K. 

575-577. 
Liability  of  successive  insurers,  28  D.  121-125. 
Notice  of  8ul)iiC(iuont,  when  required  to  be  in  wriiing. 

96  D.  413. 
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.,PU9>  tS  B.  83S-888. 

^OaeBJag,"  doaa  not  hnplj  oeeapan^,  28  B.  70. 
mpwqriBipltasaiAiial  use,  28  B.  2801 
2?"pwe7.  what  oonstitatee.  28  R.  70. 
witwit  off  ooenpan^  no  wanantj  off  oontlnnad  oo* 
^   capitiaQ.  88  R.  114. 
Caoanpiad  IKMMS.  wh«n  is,  28  B.  280. 
TiBUNf  of  MM  off  two  hoosss  oocupiod,  affect  off,  88 
8.aL 

▼•entaad  mmcwipiad,  hoUdli^  are  not^  when,  85 
B.4H 

avoid  poUqr,  88  B.  114;  28  B.  28a 


4  Leessi  Within  Pcliep, 
tiMgasmnpthm  doe.  not  eovar  8«  cansed.  16 

MbvtarSn,  HahOltgr  far,  84  B.  887-880. 
jntimatit  eanaa  off  kwe  when.  41  B.  60^  67. 
!>«.  ha  bgr,  deflnad.  46  D.  668. 
n%  MMtfav  to  holkUns  faUea  to»  84  B.  87IL 


Insurer  Is  liable  for  lose  of  which  peril  insured 

is  the  proximate  cause,  45  D.  668. 
I  ensue  bj  fire  include  damage  by  water  used  to 
tlnguish.  46  D.  658. 
by  Are,  theft  while  goods  an  being  removed,  45  D. 

6&8. 
by  Ore,  what  deemed  to  he,  45  D.  668. 
by  fire,  when  include  loes  by  exploeion,  45  D.  6.*^ 
by  Are.  when  indude  loss  b,  falling  walla,  45  D.  60Ql 
by  fire,  when  include  loss  by  lightuing,  46  D.  668. 
1^  mobs,  riots,  etc,  46  D.  660. 
covered  by  policy,  instances,  22  R.  253-S55. 
Property  desUruyed  by  exploding  gunpowder,  84  D 

261. 
Property  destroyed  to  arrest  a  fire,  84  D.  261. 
SubeequenUy  purchased  goods,  88  D.  34a 

a  Rtght  to  Rebuild. 

Damagw.  measure  of,  where  insurer  deots  to  rehttUd 

and  ftifls  to  do  so.  88  D.  404. 
DamaiireB,  measure,  where  no  election  to  replace,  11  B. 

61. 
Defenses  to  action  after  election  to  replace,  what 

good,  11  R.  61. 
Effect  of  election  to  repair  on  contract.  It  B.  6L 
Election  to  repair  must  be  In  reasonable  time,  11  B. 

61. 
Election  to  replace  is  In  time,  when,  11  B.  51. 
Right  to  rebuild.  11  R.  61. 

lY.    MATTias  RsLATixo  TO  Mariki  InoRAMoa 

L  Voyage;  DevieUum, 

Deviation  from  necessity,  68  D.  678. 

Deviation,  when  excused  and  when  not,  66  D.  678, 674 

Discharge^  insurers,  &i  D.  60. 

Effect  of,  88  D.  60. 

Voyage  begins,  when,  82  D.  216. 

insurance,  when  covers  the  entire,  82  D  SSa 

veeeel  is  *'at  sea,**  when,  32  D.  216. 

veseel  is  on  her  passage,  when,  32  D.  21ii 

8.  What  LouM  within  Polie^, 

Oelllsion,  ttabOity  off  insurer  for  damages  aassoeed- 
Sffainst  assured  vaessl  on  account  o(  64  D.  789- 
700. 
Dangers  of  the  river,  defined,  41  D.  281. 
Freight,  insurance  on,  when  applies  separately  to  ooi- 

wanl  and  return  voyage,  28  D.  226. 
General  average  diargea.  lo»4es  included  in,  88  D.  782. 
Goods  on  deck  not  inelwled  in  canro,  80  D.  714. 
Loss  occasioned  hy  throwingr  goods  overlraard,  80  IX 
600. 

of  goods  shipped  on  deck,  86  D.  600,  601. 
Perils  of  the  sea,  blowing  defined,  41  D.  286, 288 

blowing,  losses  arising  from,  41  D.  2}i5. 

harden  off  proof  that  foes  arose  from,  41  D.  280. 

capture  or  detention  by  foreign  power,  41  D.  28lL 

oollislons,  when  deemed  to  be,  41  D.  282. 

defined,  41  D.  282. 

fires  and  exploeions,  41  D.  28L 

grounding  in  dock,  41  D.  285. 

imperfect  stowage,  41  D.  284^ 

Instiinees  of,  41  D.  287. 

CUisons,  41  D.  283. 
w  water,  41  D.  2aa 
pinkcy,  41  D.  284 
rats,  41  D.  286. 
rats,  leak  caused  Igf,  whether  "a  peril  off  ths  «a.'*8l 

D  16& 
snags,  41  D.  28a 
sweaUng,  41  D  284. 
theft,  41  D.  284. 
what  an,  41  D.  28l-20a 

a  Abandonment  and  Repair»» 

Abandonment  as  for  a  total  loss,  20  D.  67a 

notice  of,  83  D.  733. 

to  inMurers,  causes  for,  22  D.  840. 

to  insurers,  when  may  be  made,  22  D.  Isa 
Repairs,  when  must  bo  made,  S3  D.  733. 

V.      MaTTIRS  RSkATIlVO  TO  LiPR  iNSORASCm 

Accidental  self-destruction  of  assured,  60  D.  480. 
Acquiring  pernicious  habits,  when  avoids,  85  R  648 

644. 
Borden  off  azcnaing  suldda,  60  D.  ffoa 
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Condition  against  aelf-detotrucUon,  how  oonttnied,  60 
D.  48a. 
ftffainst  soielde,  Mine  or  Insane,  69  D.  40ft. 
m  forfeitura  in  ouae  ol  Helf-Ueatruciion,  60  D.  488. 
DedJurationt  Iqr  inaurad  after  policy  issued.  Si  &.  448, 
449. 
oi  deoadent  as  to  haalth,  admissibility,  83  R.  829. 
of  Insured,  admissibili^  to  show  trathfulnsM  of 

stattfiaent,  27  R.  82ii. 
showing  deUh  from  aoddent  and  not  dlseaae,  S4  B. 
481 
Definition  of  the  terras  "suicide,"  *«dieby  soidds^** 

"die  by  own  han<l,"  etc.  59  D.  488. 
Drowning,  death  by.  is  within  poliqr»  7  B.  414b 
death  whether  frum,  Jury  decidc'S,  7  R.  41^ 
Diseaaa  of  the  liver,  what  is  not,  60  R.  6IA. 

temporanr  illnem  is  not,  60  R.  666. 
Execution  for  capital  offense  avoids,  81 B.  648,  MS* 
Exhuming  body  m  suit  against  company,  49  R.  192. 
Insanity  is  aidcness,  60  U.  66«. 
Intemperance,  snbsequent  habits  of,  effect  of,S8  R. 

617. 
Letters  of  administration  as  evidence  of  death,  19  R 

148, 149. 
0|4nion  of  non«profeasional  witness  as  to  health  of 

another,  84  D.  292. 
Prits|iectus  stating  policies  Indisputable,  efbot  o^  60 

R708. 
Sobriet.v ,  warranty  of,  breach  avoids,  83  R.  017. 

warranty  of,  what  oonsittutes  breach.  88  R  615-617. 
Statements  by  pbyaidaii  in  proofs  uf  death  are  privi- 
leged, 62  R.  4,  6w 
Statutee  authorizing,  tor  benefit  of  wife  and  cfaiUraa, 

88  D.  632. 
Stipulation  against  suicide  "  sane  or  Insane*"  19  R. 

628-630. 
"Suicide"  and  "death  by  one's  own  bead,"  distinction 
between,  8  R.  456. 
avoids  poUey,  21  R  548. 
of  assured  avoids  poUgr,  If  sane,  69  D.  487. 
of  assured,  effect  of,  69  D.  487. 
Of  assured,  stifiulation  that  it  shall  aoK  avoid  poBsy, 

69  D.  487. 
of  assured  through  Insanity  caused  by  intempecanoe, 

69  D.  496. 
«r  asstmd  while  taMme,  1»  VL  018-090:  60  D.  488- 

497. 
of  person  whose  life  Is  insured  for  benefit  of  wife  or 

children,  69  D.  488. 
when  does  not  avoid,  21  R  648. 
while  insane,  effect  of ,  8  R  454-4.S7. 
Sunstroke,  whether  a  disease  of  the  brain,  00  R.  600. 
Usual  medical  attendant,  who  is,  Jury  determiuee,  10 

R  183. 
Verdict  of  oofoner's  Juiy,  as  evidence  of  snickle,  88  D. 
187. 

TI.     IffArrBRS  RiLATIKG  TO  AOCIDIKT  lirBURAWCIL 

Aeddent,  death  when  not  from.  54  R  802,  808. 

definition  of.  64  R  SOS. 

what  injuries  are  from,  54  R  302-804. 
•'Ch:inging  ocCTijiHtion,"  meaning  of,  8  R  218k 
Death  from  hernia  or  erys  pelas,  when  not  wlUdii,  8 

R218. 
Drowning,  death  hv.  Is  within.  84  R.  240i 

during  epileptic  fit,  34  R  240. 
Rupture,  when,  not  within.  8  K.  218. 
"T«>ta11y  disabled,**  meaning  of.  8  K.  218,  219l 
Voluntary  exposure  to  danger,  what  Is  not,  46  R.  818, 
819. 

VIL    Acnoicii  A0AI98T:  LiMrrATiOKS  or;  Dam aom. 

Artlon  for,  limitation  of  time  for  bringing,  97  D.  295. 
balance  struck  without  suing  on  policy,  99  O.  497. 
when  brought  within  time  stipulated,  25  R  lOA, 

107. 
Adjustment  renders  suit  unnecessary,  60  R  Sl 
Anion,  proof  <if,  in  dvil  actlouM,  95  1».  527. 
Attachmi^nt  uf  mnney  due  for  Imh.  .52  D.  780. 
Claufie  limiting  time  to  sue  is  valitl,  50  R.  lb 
Computation  of  time,  where  new  proofs  substituted, 

60  R  8. 
Estoppel  against  company  from  urging  that  action  Is 

not  bmusrht  In  time,  01  D.  81. 
Ixecutor's  right  to  fus  oo  policy,  19  R  881, 8Sft 


SR. 


Expert  evidence  oonoemlng,  00  D.  184. 
that  noe  would  have  been  locroased  IT 
were  known,  71  D.  539. 
FUlure  to  sue,  tnaunr^  eondvet.  when 
107. 
legal  obstades  m  «xease»  26  B.  100, 107. 
For  whom  it  may  concern,  88  D.  783;  62  0. 

when  protects  co-tenant,  85  D.  024. 
Ignoranoe  of  oondltloa  Itadtiog  tioM  is 

50R.R 

Insumoeaon  llfs^  extent  of  recovery.  67  D.  IOC 
Limitation  of  thne  spedfled  when,  eomnienc—  4o  twai, 
26  R  look- 
er time  to  sue  viUid,  S6  B.  Ii94-li)7. 
waiver  of  oondltion  fur,  27  R  607. 


llortgagee,eactenttowluobbettiViisaDver,64D  OM 

Meiwsstionafternoosuit»  wheonoiln  ti4n«,i6  R  iso 
Opinion  as  to  probable  effect  had  parties  acted  aa  a  dif 

ferent  maonmr,  84  JK  fiOL 
Payment,  when  may  be  reoovered,  86  R  776.  770^ 
Stipulation  for  arbitifttlon,  effeet  ot.  28  R  667. 

in  putiogr  for  arbltraiion,  effect  of,  89  ik  00&«0ii> 

llmitiuv  time  for  aotioB.  00  R  70& 

limiting  time  for  auit,  29  R  004. 

not  to  question  poliflQr  after  death,  00 IL  TOR 

nut  ta  question  pottsgr  after  two  years,  00  R.  TOR 
Suit  by  one  not  named  in  poli<7,  86  D.  024k 
Time  of  eamnianelnir  neUoo  0a  polic^y,  80  Ol  tJU 
Who  may  sue  on  poii^,  19  R.  881»  888. 
Withholding  dedsions  on  proof  «ntil  time  «s|iired,  M 
B.8, 

Vin.    FoRsas  IsiBUKAiroi  GoMPAmn. 

Agent's  power  to  make  parol  eontnct  of,  10  R.  601 
Agreement  not  to  remove  causes,  validity  of .  13  R 

207-301. 
CondiiionH  repugnant  to  oonstitutlon,  13  R.  SOO. 
Licemie  of  foreign  Insurance  companies,  64  D.  3SS. 
Retaliatory  clause  Lu  insurance  law,  validity,  44  R  381 

-898. 

INTBRB8T. 

See  Altbsation  or  lysTmoMmm;  Bawks  Air»  Baiift- 
ISO.  1;  BxinrmtH  ahd  AnminaTRAToBfe,  II,  «; 
MoaTOAOxs,  III,  8;  Kkotiasus  fmrtrvirium.  II, 
4;   PAETMIR8HIP,  II,  1;  Sufttrmir,  ill,  S;  Cs- 

CKT. 


Accruing  after  commencement  of  suit,  OS  D. 
Alter  maturity  of  contract,  70  D.  001. 
Allowance  of,  as  damages,  87  D.  750. 

of,  in  common  law  actions.  31  R  498. 

of,  where  damages  unliquidated,  28  R  814,  SI Jl 

of,  as  damages,  88  B.  314,  816. 
Bonds,  rate  of,  after  maturity,  47  R  71»  T2. 
By  what  law  controlled,  0  D.  192. 
Change  in  statute  does  not  effect  pra^xisUng  deM% 

78  D.  640. 
Compound,  allowance  of,  84  R  101;  91  D.  12L 

generally  not  allowed,  12  D.  40& 

when  allowed.  0  D.  197. 
Computation  of,  by  mercbantaT  role,  60  D.  ST. 

by  United  States  rule.  60  D.  287. 

how  made,  60  D.  287-292. 
Oonditlun  In  mortgage  that  whole  debt  shall  beeusM 
duo  for  non-paymenioT  InterMt,  vmlldltf  of,  82  R 
023. 
Coupotia  bear  from  what  time,  28  R.  17. 
Demand,  interest  when  not  eoUeetiMe  till  sflar.  80  R 

020. 
Demand,  Interest  net  eolleotatale  until  after,  wten.  If 

D.  62a 
Does  not  ran  duHng  dvil  war,  0  R  2B0w 
Early  ropugtianoe  tu  allowtog,  6  D.  18& 
Forbearance  to  sue  ss  consideration  r<w,  00  Dl  iSL 
Fureigti,  presumptloa  as  to,  37  IL 180,  600. 
Orounds  tor  allowing,  0  D.  189. 
In  action  for  negligence,  28  R  8IR 
In  excess  uf  statute  rate,  recovering,  16  R  18R 
limvrtion  of,  see  Nkootiablb  l.ssTKt'iiKda,  XV,  i. 
Interest,  beyond  penalty  m  bond,  29  D.  764» 
Interest  on  intereitt,  when  allowed,  50  D.  28R 
Judgment,  Interest  on,  60  D4  28& 
Law  of  what  place  governs,  60  D.  291 
Merchants'  rale  for  com}Hit:iig,  50  D.  28R 
Non-pa>-meot,  whether  dUunortMls^  80  B. 
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Ombtmdkti  wanrnatgr ottntoof  ■••d,tlB.48a. 
nam  iim,  U  IX  SH. 

n  D.  cr& 

tor  oompuUng  taieMM  of.  60D. 
•o-|artiMr,tfafl«,ttOL 

iA«Balaritsr»  47  U.  T»^6;  »  B.  47-6a 
«tara  fUtaito  nte  dMUHTBS,  S4  R.  258,  «54. 
RMoveri^  tefbra  princi|»l  it  due,  6  D.  1 W. 
BiiJet  fcjr  conpotioir  iBtarai^  SO  D.  Wi-flML 
kak  iadiflarani  staUs  rMpMttBf  BOinputatkwi  U,  M 

I>.ttt. 
United  StalM  nde,  ftD  D.  07. 
Cnry.  oonponiid  Intaral  m,  65  D.  88T. 
nat  darswMt  aflsr  nwtorilijr  of  nolo,  6  a  IML 
trwibag^  to  ran,  6  D.  ld». 
tlia«mbie.gwiorallj,  51  D.  177. 
ftBu««l  ai^ui*  Hdttcinrloo,  6  D.  1981 
tfluwad  I9  nMCB.  6  U.  193. 
«Aa««d  on  tadimenta,  5  D.  197. 
•flowed  mMlar  opectal  agraanioiii.  6  D.  189l 
•Ibwed  without  opeakd  umtmmt,  6  IX  101. 
BAf  bo  oUowed  nt  diocnuou  of  Juir.  5  D.  19S. 
«u  te  tUowad  ao  damsiirao.  6  D.  IIM. 

do  bofoio  ony  tntoraot  fallt 
MD.  «9l 

aollqaidntod,  n  R.  49& 


IN  rsaiiOcnTOBT 

•00  JmoMwn,  I»  i. 
INTXBVATIOMAL  I«AW. 
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TL 

nL 
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7.  BrnMBum  a>»  Dbotmictkw  or  PnopmTr. 

TL  LunuiT  or  ImnnooAUi  ro*  Biisunmi 

7FL  MAMUfcLAW. 

tUL  Oiniiii  la  QowwaMumn. 

•00  Wal 
L    TtaAfnib 


n  jndidol 


andftou  ooootHntloM,  tl 
D.U8. 

nutnidion  of.  to  lor  001111.99  a  4S5. 
Mood,  SI  D.  GK. 

booi  «kittiiBO  tnko  oflaot^  91  D.  598,  597. 
kw^  wteDdoaoMd  to  bo,  81  D.  596.  537. 

of.  o««r  prior  atotvloo,  81 1>.  598. 
of  onbooqooot  acta  of  Coogreoi  oror,  91 
U6M. 
liH-axaeatiqf  .  81  D.  5ST. 
itaia  caoBot  eontroi,  81  D.  B98 
vbbtioo  of.  whon  n  poUUcal  ottd 

qoa^kin,  91  D.  Ma 
otaklniiui  thbai.  81  D.  5981 

n.    Wim. 

Wv.  iwniaMMomoiit  of,  88  D.  579L 
tetf  flfcMMn  who  ia  obrooa  ia  to  ratam.  98D.  985. 
win  MUM  of.  BMHt  bo  dotornUood  by  poUticol  do- 

pwtaaiii.  88  O.  894. 
bnfnf  and  oonopincjr  to  lory  ato  not  tho  oamo,  M 

b^hV*  taMobtagn  of  mon  to  awenttol  to»  94  D. 

ML 
bf7tardaanad.94D.578L 

W«7likt.  aOHatniaot  of  mon  to  not  onoaKb.94  D.  580. 
brriQK.  fomal  or  doetorod  war  not  ooaeniiol  to.  M 

Dl979l 
bfying,  haiuioulion  of  ptivMo  notnra  to  not,  04  D. 

Wl 
bv)iaf»  li  oon9nod  to  Inauiiootlon  to  ovorthrow 

|0«maNnk»4af78L 
bvytof.  ow  aetto  oaoonttol  to,  94  D.  680. 


b«}tof,  pordiaaiBf  and  orming  voiMela,  04  D.  580. 
bnftBf;  qoantitj  cf  foroa  to  not  matortol,  04  D.  &8U. 
bvitaR;  rnooaof  proporty  to  not,  04  D.  680. 
wyiBK;mialingto  not,  04  D.  5M. 

bf ,  floaonliato  of.  04  D.  680. 

\mad  endod,00  D.  88& 


m.    Einiiia. 

Allon  ononqr,  afmoj,  oontnoti  o^  by,  and  with,  96 
D.  888. 

ooDtnoto  with.  96  D.  685. 

oooToynnoaa  by,  96  D.  687. 

intoroonno  with,  whon  vntowfal,  96 IX  6911 

pton  of,  96  D.  692. 

nnMiB,oontraolafbi%961X  888L 

■oito  ngainot.  96  D.  8ML 

raitaby.96D.  680. 

who  to  an,  96  D.  6S4y  688. 
Enomy,  nil  mbjoota  of  nntioas  whkih  on  •*  wnr,  88  He 
770. 

ooDtinooaguoh  no  mattor  wboro  ho  h^  88 IX  f78L 

doflned,  38  D.  HO;  01  D.  S8O1 

robol  to  not  an,  88  D.  770. 

IV.     BlUiWlliaT  SlCBTlL 

BoUlgorwit  righto  in  oiTlI  war,  1001X789;  94  a  f«; 

98  D.  578;  87  D.  608L 
doflned,  01  D.  270. 
Bloekodo  notauapondod  by  an  oeoarional  abunet,  t  a 

218. 
Of  each  party,  80  a  687. 
1V>  blockade  porta,  01  a  279. 
VioUUonaof,  who  may  pantah,  91  D.  278l 
Who  are  anbjoet  to,  01  a  880u 

Y.    SnsuRB  AVn  OttTBOonox  or  PaomTT. 

Boingoronts,  rlghi  toeapturo  aoy  property  oaed  ■■ 
wnewo  of  war,  01  D.  280. 

right  to  erippto  reoourcea  of  advoraaiT,  01 D.  280. 

right  to  Mue  and  destroy  property,  OLD.  280l 
Private  property,  ttobllity  to  aoiauro  and  deotroction, 

87  a  500;  a»  a  61&. 

Property,  right  of  eaoh  boUlgeront  to  deatroy,  87  a 
500. 
whon  may  not  bo  doetroyed  in  war,  87  a  608l 

YL    LuBiUTT  or  Ixoivibuali  roa  Bbsdbb. 

Aeto  of  nntowfnl  war,  aoTorrign  to  alone  aoooontablo, 

87  a  866. 
atlaens,  Uabili^  of,  for  aota  done  daring  war,  80  a 

614 
Indirtdoato  not  reaponaible  for  aetediraeted  or  adopted 

b/  tho  aovereign,  87  D,  868l 
liability  of  oaptoiaof  Toaoel  onieroolorof  laooigent 

miuta^  authoritT.  87  D.  608. 
Mllitaiy  ofBoeri,  liability  for  aeiilqg  prirate  property, 

8t  D.  612. 
Itobility  for  traQpewet,  80  D.  614. 
nooeeaity  which  will  Juetify  taking  prirate  property, 

80  a  618. 
orders  of  superior,  when  will  not  justify  traspaaa, 

80  D.  618. 
Boldiers,  liability  o^  fbr  destroying  prirate  property, 

87  0.6001 
Trespasses  eommittod  by  loldlort  during  war,  04  a 

58L 

▼XL    Mabiial  Law. 

Applies  to  all  persons,  02  D.  18L 
Can  exiat  only  in  locality  of  aotoal  war,  02  D.  181. 
Ooorto-martial  are  of  speolal  and  limited  Jnrisdietkm, 
42  D.  57. 
decisions  of,  witUn  their  jnriodlotlon,  are  final,  48 

a  67. 
jnriedloUon  of,  42  a  57. 

members  of,  not  personally  aasworablo,  42  D.  67. 
Defined,  02  D.  181. 

Differenoe  between,  and  milltaiy  tow,  02  D.  180. 
If  llltaiy,  tow,  saprsma^y  of.  over,  42  O.  54. 
officon  of,  aets  of,  oatsido  of  their  authority,  48 

D.  55. 
ofitcen  of,  aots  o^  when  rsrtowable  in  tho  oonrts, 

42D.  55. 
offloers  of,  liabiilty  8or  torts  on  penons  not  In  the 

nenrioe.  42  D.  66. 
ofRoen  of,  right  of,  to  destroy  prirate  property.  42 

D.  56. 
oflloers  of,  when  antwerabto  in  the  oonunon^tow 
oourto.  42  D.  65-48. 
Nature  and  eJleet  of,  92  D.  181, 182. 
Proclamation  of,  whon  and  by  wiiom  dtould  be 

88am. 
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7.  Breach  nf  ContraeL 

4iXftts8t'Mtor»ppe»rwir«i  otlier  theater  tbui  pUin* 

tiff's,  45  D.  176. 
Theater,  enJrUniiiff  perfunnaQee  at,  71  D«  7Ml 
To  prevent  subletting,  59  D.  71. 
TV>  protect  trade  secnO^  90  D.  6QB. 

&  Fn  Other  Cam*, 

Aequiesoence  in  a  wroiig,  when,  ban  right  to  enjoht 

the  oontinaance  thereof,  tO  D.  894. 
Agah>fltd<tbtor^a  alienation  of  property,  18  D.  71^ 

libel,  84  D.  S71. 

▼otiAg  by  proxy,  27  D.  tfL 
By  private  person  againat  lariAg  railroad  on  ftreet  of 

d$y,  67  D.  203. 
Gemetunet.  removing  bodies  flrom,  21  R.  647. 
Oaimtory,  laying  highway  through,  21  R.  647. 
Cemetery,  unlawful  invasion  of,  21  R.  647. 
Erection  of  free  bridge  near  toll  bridge,  25  R.  685l 
Id  favor  of  licensee  under  parol  license,  16  D.  501,  606. 
Lateral  support,  enjoining?  interference  with,  52  H.  &S1. 
Laying  out  highway  In  cemetery,  19  R.  7ft. 
May  ooni|>eI  iierformanoe  of  act,  20  D.  39a 
One  railroad  cannot  enjoin  anoUier's  use  of  ttnets,  28 

R.2es. 

Pending  proceedings  for  dissolution  of  partnership,  ftS 

U.  288. 
Primarily'  a  preventive  proceai,  20  D.  889l 
Tb  old  stoppage  in  tranHtUf  19  R.  92. 
prevent  act  directed  by  unconstitutional  statute.  64 

ft.  55. 
prevent  debtor  from  disposing  of  his  property,  60 

a  172,  173. 
prevent  cloud  on  title,  62  D.  623. 
prevent  pqblicatUm.of  lettero,  49  D.  18L 
prevent  voting  of  stuck,  26  D.  56L 
protect  ea«ement,  27  D.  84. 
Unboni  cbild,  lujuoctiou  in  favor  of,  43  P.  474. 

ft.  Mandatory  Injunctiijm. 

Acquiescence  In  wrongful  act,  when  a  bar  to,  S)  D. 

394. 
Against  artiflcial  draining,  32  D.  124. 
keeping  books  elsewhere,  20  D.  392. 
permitting  photographic  Mtudtu  to  remain,  20  D.  891. 
permitting  water-pipes  to  remain,  20  D.  38L 
Defined  and  described,  20  D.  390,  890. 
Generally  not  granted  before  final  hearing,  20  D.  804 
In  case  uf  breach  of  contract,  20  D.  392. 
Issuance  of.  on  interlocutory  appilcatkm,  power  of, 

affirmed,  20  D.  894. 
laRamo^  ol,  on  interlocutory  af^licatkm,  power  of, 

denied,  20  D.  39l. 
Issued  to  prevent  newer  remaining  o()en,  90  D.  89L 
Itwued  to  reett»re  water  rigiits,  20  D  391. 
Jurittiiction  to  grant,  20  D.  38»*402« 
Maudutory  Injuiiutions,  when  will  grant,  80  D.  888, 

402. 
N(  t  iiQued  if  compenaatltm  can  be  made  tn  money.  20 

D.  390. 
Not  i^Mued  if  there  is  any  other  remedy,  XO  D.  890. 
I'owcr  u>  grant  exercised  retuctanily,  20  D.  890. 
Refused,  when.  20  D.  3^3. 
Restoration  ot  riirhts  by  meaus  of  m.andatory  Injuno. 

tion,  20  D.  '6S\),  402. 
Td  prevent  coniinuance  of  excavation,  20  D.  SOL 
prevent  continuance  of  nuisance,  2(»  O.  89L 
iwtore  puSHesKion  of  retUty,  *J0  D.  392. 

XL      PLSatlXO  AlVD  PRACTIOB. 

Oootempt  of,  may  be  puniished,  59  D.  548. 
Adoining  in  one  suit,  minem  dumping  debris.  83  R. 

6-2e. 
Judgment  refusing,  not  final,  when,  00  D.  432. 
Knowledge  of,  is  equivalent  to  service,  55  D.  722. 
Laches  or  acquiescence  bars  right  to,  when,  50  R.  117- 

lift. 
Liability  of  officer  disobeying,  13  D.  818. 
Notice  of,  binds  l>arty,  59  D.  54S. 
Re8|)on8ibility  of  defendant  for  violating,  56  D.  722. 
Service  of,  when  unnecessary,  55  D.  722-724;  78  0. 

104. 
When  becomes  binJing,  55  D.  722. 
Writ  of  ansLitanoe  in  aid  of,  57  D.  164 


ZIL    Ihwojbirnov. 

Action  for  maliciously  suing  out.  14  D.  60L 

Aotfoa  for  Mdog  guL  whether  survivea.  68  Dl  S3& 

680. 
Action  on  hood  ii«ioluslTe,  81  D.  247. 
AVUmmfu  fees  on  disKil|ia9n  of,  77  D.  158^160;  89  R 

18. 
Kxoepiions  to  aniwer  on  motion  to  diaeolv*,  17  Di  810 

L  Iinri,  What  ars:  DvonnoM. 

1L  QunsTs,  Who  akb. 

11 L  I>L'Tt  to  RaoMvi. 

IV.  LiUfOr;  RlOUTS  AflAIMR  BOAMMUM. 

y.  LlARLIW. 

L  &eneraUff. 

i.  For  WhAt  PrtmrtY  LtahU;  Jftiitswes 

SL  OtnirHnUtfy  N^gliff^no*. 

L    Inra,  What  akb;  Dvikitioii. 

•*hin"  and  •'hotel,"  origin  and  dettnitkm,  18  R.  UA 

Inn  defined,  62  D.  587. 

Restaurant  is  not  inn,  18  R.  188. 

Who  are  innkeepen,  18  R.  188;  7  D.  448l 

n.    Qutam,  Wbo  AM. 

At  Inn  deined,  01 D.  686. 

OeMinirto  be,  68  D.  MO. 

Difference  between  and  iMarder,  62  D.  686^  688. 

Duration  of  sta^  dom  no4  aSeot  .character  a^  46  H 

110-12L 
Instances  where  peranu.  wen  held  !•  h%  l|2  D.  5^ 

68a. 

Lodgers  and  gneets,  difference  l)etween,  18  R.  ISA 
Need  not  be  present  hi  person,  9t  IX  58ft.- 
Relatton  of  guest,  when  ends,  45  R.  423,  424. 
Temporary  aheence  of,  ffl  D.  688. 
To  whom  innkeeper  is  liable  for  loes  of  goods,  14  D 

25& 
Traveler,  when  oeases  to  be,  06  D.  830i 
Who  are,  18  &  188s  28  R.  S*!;  7  D.  451:  14  D.  25A 
Who  are  guests  and  who  boariiers,  46  R.  119-18L 
Who  Is  not,  62  D.  589;  91  D.  670;  46  ft.  12L 

in.     DOTTtoRllDBVL 

Duty  to  receive  all  comers,  18  R.  135. 
M«^  escliKie  disorderly  persons,  31  D.  21& 

IT.    Liix  op;  RiOBTB  aoatkst  Boardms. 

Action  against  boarder  bringing  dlfleaae  into 

55  li.  267,  208. 
Lien  exisU,  thou<;h  property  atolen«  57  R.  SL 

of,  for  services,  33  D.  660. 

on  goods  of  third  person,  57  R.  Sir  81r 

Y.     LlABILITT, 

L  OenerMy. 

Cave  wbich.must  take  of  good«  of  guests  6ft  D.-IIL 
Defenses  of ,  7  t>.  455. 

Goods  need  not  be  In  special  keeping  of,  18  R.  184 
Is  insurer  of  goods,  96  D.  330. 
Liability  for  fire  and  thoR.  18  R.  131-134. 
Liability  of,  7  D.  452^  14  D.  258;  29  D.  683;  71  D. 
78  D.  221;  88  D.  408. 

erimiiially,  7  D.  456. 

does  not  extend  to  goods  not  received  in  capadtf  er 
hinkeeper,  69  D.  223. 

extends  to  servants  of  guests,  60  D.  2Slr 

generaHy,  IS  R.  130'l:{3:  59  D.  818^ 

is  that  of  an  insurer,  69  D.  221. 

when  at' aches,  09  D.  222. 

when  commences  and  ends,  7  D.  454. 
L(Msea  after  guest  leaves,  IS  R.  l-fft. 
LiO!<8  of  property,  liability  for,  V*  D.  124. 
Loss  where  one  lodges  elsewhere,  18  K.  138,  t88b 
Losses  while  guedt  absent,  18  K.  la.^. 
Proi^rty  prc^imed  not  depoe^ted  with  k«Ofi«r,  rnkmrn, 

50  R.  299,  800. 
Property  which  thev  may  refuw  to  reoeive  6ft  U.  ftM 
Statutes  iiniltinj;  liability  of.  «»  D.  22A 
Suiiutes  limiting  lien  of,  Oft  D.  225. 
SUitutory  provisions,  7  D.  457. 
Trover  against,  for  converting  goods  ef  his  gvM^  i"4 
D.  ttO. 
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Insanity.    12} 


i. 

B«nl9a<iC 
Pur 


UBbOi^  ol. 


_,  Property  lAabU:  Bvideno^ 
r^gpecUng  ncvliffence»  36  D.  1:2ft. 
'  aod  kinU  of  goiMb  )Ui4werabl«,  SO  D. 

to  aU  kinds  of  propartdr,  W  D. 

•itraiis  to  QKNMJ  of  Koeata,  80  D.  223. 

lor  ftainuOs  asni  to  pasture,  00  D.  222. 

M»  ItaHad  to  pa»ouftl  buprKa.  09  O.  SO. 
M«n;luodiM.  liability  for,  IS  R.  130. 
M>»Dey.  ainoant  for  whicb  UabU.  18  R.  135«  IM. 
PuiQtxfl  mv  tMtUy  M  to  nUiM  of  jowflliy  luiiv,  6ft  R. 
440w 

PruiMf^mtalnod  lo  eontzol  of  fuwii,  0$  a  224. 

S.  CotUrihuUny  Neglijeno^ 
GoertlicoBtributoiy  oqj^lij^oM,  Jury  detormines,  18  R. 

(JuCTtS  taking  key.  effect  of,  18  R.  tS4.  _ 

Ne^'lii^nee  bu^  aetloa  for  robbeiy,  vbeo,  41 IL  777, 

of  ^eai,  ««Mftto,  18  IL  184. 

of  tfuMt,  wkafc  nU#T«B»  18  R.  181^ 

INQUESTS. 
fiwOOBOi 


INQUISITIOBT. 
See  InsAictrr,  1 
INSANiry. 
L    Iv«nniflO^  W«o  DenRMiucs;  BwiMxoBOf. 
II.    A»  a  Dcrsma  ro  Cai xi  or  Tort. 
IIL    OoimiAcrs  OR  Wilm  or  Lunatic. 
IV.    IcDoMBim  M3K9  AoTtoKR  A«\imY;  MiecibLAini- 

ocri. 
8«c  CRiilnAL  Law,  I. «:  Statctr  or  LimitatioM,  III, 
1.  ft;  Wius,  1,  2;  Wi-WBae^B.  VilL 
L    l!i«inaiTio>;  Wuo  DKnaauxn;  Bvidsncs  or 
BoMeo  of  proof  oC,  60  B.  SIS,  217.  219;  90  D.  410;  88 
D.  IS. 
of  prorliw  to  on  one  allei^ng,  31  R.  30S. 
Obmpotenc^  of  pton^ciaD  to  teitify  concomfng.  00  D. 

Oompeienpy  of  pereonenot  phyaitilauf  to  give  opinions 

rMMcUQf,  00  JX  238. 
Deftnod,  18  D.  4SL 

Ueci  of,  as  oTklenoe,  22  D.  050: 20  D.  130:  2S  D.  047. 
Evidence  against  third  person,  when,  18  D.  4^1. 
Kr^iice,  opinkm  of  noo-profeieiuual  wituftftiee  ad- 

mfttod.  10  D.  449. 
Horeditary,  eridenoe  of,  when  adrnlMfbto,  97  D.  174. 
Inquisititm  of  timMj,  oonchlsiveiittM  of,  as  eviJeiico, 

21R.S0. 
Lndd  fntenraie,  presampUon  of  sanity  arising  from, 

16  D.  llOw 
Medwal  mum,  opinknto  et,  when  may  be  taken,  80  D. 

400. 
9tn  cnrnpoB  tmffa,  who  ti,  29  D.  33. 
Of  ipvHlparents  m^  Im  prnred.  97  D.  ITS. 

parmts,  when  admiatfbte.  97  D.  174. 

reU^fos,  eroos-examln.itiou  ooncemint*  97  D.  175 

vhat  ralatiVM  of  defendjUit  may  be  Mhuwn,  tf7  D. 
176. 
Opinions  of  wlineeses  as  evidence  of,  60  D.  SOO. 

not  oxperts  as  to,  8  R.  184. 

wbon  competent  evidence,  0  D.  00. 
Of  te>ftati>r,  what  tinie  proof  couAikkJ  to,  U  0.  050. 
Of  tertator.  witaeasee  to  prove,  10  D.  44i);  11  D.  ()57. 
Prt!4uiniitk»n  rB|p«rdiiHi  itsctintinuuiue.  \^  U.  11(1. 
Pnspumierinoe  of  «v1do«ice  is  MiiBcieiii,  30  L>.  410. 
Praiam|>tMia  isaieaiast,  30  l>.  40U. 

«rf  Miiity  of  tnstMor,  47  iX  422. 

regardirig.  83  D.  623. 
(^MiOutt  isone  of  law  and  fact,  00  R.  213,  221. 
VnoAion  of  fact,  solely,  00  R.  2*^0. 
^fo\Vf  of  defendant  is  preeuiuad,  31  R.  363^ 
Tens  of.  S3  D.  406. 
Wbo  msr  ttftif y  to.  60  H.  220. 

IL      As  A  DVBKBS  TO  CRIHI  OR  TORT. 

Adultery  of  insane  wife  as  ifrouud  for  divorce.  47  O. 

400  47Dl 
U  A  dsfeiMS  to  crime,  00  R.  112-226. 


As  defense  to  Indictment.  81  R.  308. 

Capacity  to  determine  between  tight  and  wrong,  68 

K.  213,  210.  217,  224. 
Defenw  of,  to  indiotoient  for  eriiae,  80  D.  402. 
Delusions,  act  done  under  Influeooe  of ,  30  L><  406,  400. 
Dipeomania.  as  a  defenae  to  crune,  00  R.  210. 
lloraiciUal  mania,  00  R.  214,  219;  38  D.  4i>3.  4'XJ. 
Illusions,  delusions  or  hallacinatloiis,  as  a  defence,  61 

R.  213,  214, 218.  222,  223. 
Kleptomania,  as  a  defense,  00  R.  216. 
Liability  for  tort,  15  D.  36^ 
Mental  disease  liMpirtng  act  k  lown  to  be  wrong.  00  R. 

213,  215,  210. 

Mond  or  emotional  Insanity  as  a  defense,  00  R.  rfis. 

214,  215,  210,  219.  221,  223.  224. 

Partial  in^ianicy  AS  a  defense,  60  R.  216,  210.  21S.  tit, 

47  I).  238. 
l»ower  to  resist  insane  Impulse,  86  D.  409. 
Reasonable  doubt  of  sanity,  sul&ciency  of.  00  R.  213, 

215,  210,  217. 
Test  uf ,  47  D.  237. 

cases  disr^gardin;,  86  D.  408. 

Chief  Justice  Dreese's,  80  D.  4UK 

Chief  Justice  Tiudal's,  80  D.  40Ab 

Lord  Brskine'S.  80  D.  408. 

Lord  Hale's,  90  D.  402. 

Lord  Lyndhurst*s,  80  D.  484» 

Lord  Mansfield's,  36  D.  404. 

Mr.  Justice  Tmcey's,  80  D.  408. 

The  Twelve  Judges.*  36  D.  400. 
Uncontrollable  impulse,  00  B.  214,  217,  218.  221,  222. 

224  225. 
Weakness  of  mind  as  a  defense,  00  EL  216. 

IIL  OosTRAon  om  WiLLd  or  LusAria 

Cbntracts  for  necessaries,  16  D.  368. 
imposition  as  liupredisni  of  defense,  21  K.  81* 
made  after  inquisition.  16  D.  808. 
of,  generally  void,  15  D.  801. 
of  lunatic,  21  R.  30-86. 
of  those  apparently  sane^  81  IL  89. 
of,  whether  void  or  voidable,  16  D.  804-307:  17  D. 

78L 

restoring  consideration  on  rescinding,  21  R.  31,  38. 

when  only  valid,  21  R.  81,  32. 

with  lunatic  are  voMRblCk.  84  I>.  4ia 

with  lunatic  in  ignorance  of.  21  R.  SO,  31.  32. 
Deed,  cunsiderathn  paid,  whether  the  puriy  oiust  iw 
store  heiofe  avoiding,  00  O.  421. 

mental  weakness,  setting  aside,  99  D.  491. 

of  isnatte,  to  inoperative  unless  ratillol,  81  D.  710. 

of  lunatic*  whether  void  or  voidable,  3»  0.  749. 
Executed  contracts  of,  16  O.  867. 
Kxt^cuUiry  contracts  of.  15  D.  860. 
Ltiiarilian  s  claim  against  lunatic,  84  D.  410. 
In  general,  17  D.  73L 
Insanity  may  be  proved  iD  avoidance  of  deed,  34   D. 

505. 
Is  sickness  violating  Insumnce  iioticy,  00  IL  (^. 
Liability  at  iumfte  person  for  goods  Uiuoceully  sold  to 

him,  49  D.  678. 
Lunatic,  contract  with,  70  D.  200;  92  D.  482. 

contract,  whetlier  void  or  voidable  on  account  of,  81 
D.  523. 

note  of.  for  necessaries.  79  D.  69. 

what  suflicient  to  avoid  contract,  88  D.  624. 

wheiher  may  avoid  contract  witboot  doing  equity, 

15  D.  807. 

.M  image  of  lunatic,  40  D.  456. 

M  trri.%tre  of  iunatio  is  void,  44  D.  6ft. 

Mirria^e  contract  of,  16  D.  803. 

Mental  Mreakness,  contract  set  aside  for,  when,  U  R. 

33-35. 
Neooasarios.  Uabllity  for.  56  D.  481. 
Nutioe  uf,  what  sufficient,  21  R.  32. 
Partial   insanity,  and  Its  effect  on   contracts,  16  D. 

363. 
Partnership,  dissolution  of,  by,  66  D.  617. 
Rescission  of  conteaet  of  lunatic,  60  D.  674. 
Revucatinn  of  agency  by  insanity  of  agent  of  principal, 

47  D.  840. 
Suicide  while  insane,  effect  of,  on  policy,  3  R.  454-457. 
Test  of  ca|Hicity  to  ooutract.  21  R.  35. 
ToUil  ineu|Kvcity.  when  required  to  avoid  oontracts  of. 

16  D.  361. 
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IiManity. 


W«akiiMi  of  mind  iiisalBoi«at  to  avoid  cootnct,  15  D. 

882> 
WIU,  mrooattoB  of,  bj  luutie^  t6  R.  86^ 

IV.    JuDOMini  An  Aonom  isauoct;  MnoB^ 

liAHlOUB. 

Obosplnuy  to  labjaet  mxtj  to  eommiwton  of  huuMgr. 

61  D.  S8. 
Executor,  lunatle  or  Idiot  maj  not  be,  64  D.  61& 
FUae  imprUonment,  physician  malclng  falao  oertifloato 

of  lunaf^,  liabilitj  for,  64  D.  261. 
Insane  person  may  be  sued,  79  D.  09. 
Lunatic,  receiver  of  estate  of,  04  D.  490. 
Judgment  against  lunatic,  21  R.  8S;  8S  D.  70i 
SlAtuto  of  limitations,  insani^  as  dlsabiUtar  under,  80 

D.  7L 
Soiiiff  lunatic  after  knowledM  of  Inquisition  Is  oon> 

tempt,  n  D.  069. 
Writ  of  enror  eorom  noMt,  on  aooount  o^  61  Di  117. 

INSOLVBlffOY. 
flee  Bakekorgt  ahd  ImobTBnne. 

INSTBOOTIONS. 

L     PftATn  POE,  AHD  MODinCATIOa  Of. 

IL    AisnAcv  AVD  UiaiLiTAinr. 
IIL    HrpoTHmoAL;  OiirmHO  Matbual  FAom 
IV.    AsBUMiMO  Facts;  DiaaonHo  Yirdict. 
.    y.    RioARDiMa  WiiOBT  oa  CaioiAiuTT  or  Kvi- 
DiircB. 
VL    DiRBOTiifo  Jury's  AmimoH. 

VIL     OOMTLICTINO  or  MULBAMKO. 
VIII.     PARTbT  ErRONROUS. 

UL    Not  AsKiD  or  Subst AvnAULT  Oithl 
X.    BxosPTiOMS  to;  Non-prrjudioiau 

XL     MnCRLLAMBODR  QURSTIOirS  AS  TO. 

Bee  CamuiAit  Law;  Nmuoixoi,  n,  8;  Vsw  TkiAL, 

11,  & 

L    Pratke  ffOR,  An  MomnoAffiOK  op. 

Asking  for,  when  and  how  should  be  done,  99  D.  1S4. 
Erroneous,  asking  for,  does  not  cast  on  ooort  dutjr  of 

preparing  correct,  98  D.  749. 
Form  of,  99  D.  124. 
Further,  how  obtained,  99  D.  119. 
Modifying.  99  D.  188. 
If  ore  specifle,  how  obtained,  99  D.  119. 
Must  be  given  as  requested,  or  else  refojed,  99  D.  121, 

124. 
Party  desiring,  must  ask  for  in  writing,  99  D.  180l 
Uequests  for,  how  preferred,  99  D.  128, 12A 

rules  regarding,  99  D.  126w 

when  must  be  made,  99  D.  12& 
Befusal  to  give,  99  D.  120. 

in  the  language  asked,  99  D.  12flL 
Right  of  court  to  modify,  94  D.  477. 

to  modify,  89  D.  067. 
Rights  of  parUes  to,  99  D.  128. 

to  hava,  applicable  to  every  point,  99  D.  118L 

IL     AMTRACT  AXS  iRRRkRPAXI; 

Irrelevant  Instruction,  81  D.  49. 
Must  be  based  on  evidence,  72  D.  640l 
Must  be  cuuflned  to  issues,  72  D.  639. 
Uodpecting  abstract  questions,  72  D.  &40i 
Refusal  because  immaterial,  99  O.  127. 

because  there  Is  no  evidenoe  to  base  them  iqpon,  99 
D.  127. 

because  they  need  explanation  or  qnaUHcation,  99 
D.  127. 

because  too  broad,  99  D.  124. 

because  verbose  and  numerous,  99  D.  124. 

IIL    HTPOTHiTicAb;  Omittiko  Matrrial  Facts. 

Must  not  ignore  any  part  of  the  evidence,  88  D.  872. 
Should  be  aypotheUcal  in  form,  86  D.  740. 

IV.    Assumxa  Faotb;  DiRionMa  Vrroi  or. 

That  evidence  Is  insufficient  to  sustain  aoUon,  99  D. 

127. 
When  erroneous  for  stating  inferences  of  fact,  72  D. 

644. 

V.    Rroardiito  Wrioot  or  Grrdibiutt  op  Evidrxcr. 

Ar  to  credibility  of  witness  or  weight  of  evidenoe,  72 
a  646;  80  D.  823. 


As  to  legal  effect  of  evidence,  99  D.  127. 

Charge  must  not  exprees  opinion  respecting  wefght  «f 

evidenoe.  02  D.  602. 
Svidttioe,  court  may  conunent  on.  In  the  federal  and 

in  RnfTlish  courts,  72  D.  641. 
court  may  comment  on  in  certain  states,  73  D.  ML 
oourt  must  not  comment  on  in  oertain  ststcs.  72  D 

642. 
Giving  general  rules  for  weighing  arideiMa,  72  D.  84Su 
UeepecUug  writings,  72  D.  639. 
Should  not  constrae  evidence,  72  D.  649. 
When  erroneous  for  oommentiiu^  on  evidence.  72  Dl 

648;  80  D.  740. 
Written  evidenoe  may  be  expounded  In,  99  D.  12Bl 

VL    DiRRoriKo  JuRT*a  Attrxtioil 
On  segregated  facte,  89  D.  067. 
Should  not  be  directed  to  isolated  facts,  88  D.  118L 
not  give  undue  prominence  to  any  part  of  the  evl> 
dence,  72  O.  648. 

VIL    OojrPLicmia  or  MuLRADiva. 
OonflicUng,  as  ground  for  new  trial,  99  D.  129i 
Misleading,  though  correct  as  an  abstract  propositioa. 

99  D.  130. 
Ref^wal  because  oonfUoOng,  Indefinite,  or  amblgiaras, 

99  D.  127. 

VIIL    Partlt  Erronroui. 

Erroneous,  not  cured  by  subsequent  correct.  41  D.  049: 

81  D.  60S. 
Refusal  beoanas  not  wholly  oorreot,  99  D.  128. 

IX.    Not  Abrro  OR  SubstantiauiT  Gitrr. 

Defecte  in,  duty  of  party  to  ask  that  they  be  supplied, 

99  D.  119. 
May  be  given  without  request  of  aithar  party,  89  Dl 

119. 
Must  be  asked  for,  99  D.  11& 
Omission  to  give.  99  D.  118, 119. 
Refusal  because  already  given  In  snbstaneSb  99  D.  Uf. 

X.     EZORPTIOHS  to;  NOR-PRWDDiatAlh 

Chavge  oonststing  ot  several  propositioas,  how  mnsi 

be  excepted  to.  93  D.  387. 
Error  in  charge,  when  no  ground  for  reversal,  06  Dl 

98. 
Error  in,  must  be  affirmatively  shown,  99  O.  138. 
Erroneous,  when  ground  for  reversal,  99  JD.  13L 

instruction  not  cured  by  a  correct  one  acoumpaay- 
ing  it,  41  D.  049;  81  D.  60S. 

when  no  ground  for  new  trial,  20  D.  19A. 
Evidence  must  be  preserved  to  enable  appellate  eowi 

to  judge  oorrectness  of,  00  D.  137. 
Exception  to,  is  necessary,  99  D.  180. 

bkilurs  to  take,  waives  error,  99  D.  188. 

when  not  required,  99  D.  133. 

when  must  be  taken,  99  D.  184. 
Favorable  to  party  cannot  be  objected  to,  99  D.  131 
General,  exception  tu,  99  D.  118, 135. 
Harmless  and  immaterial,  99  D.  131. 
How  made  maitera  of  record,  99  D.  123, 188. 
Making  part  of  the  record,  99  D.  130. 
Objectioiui  to,  cannot  be  first  made  hi  appeUato  coorv 

99  D.  132. 
Specific  exceptions  essential  to  review  of,  99  D.  118. 

ob|ections  to.  99  D.  180. 

XL     MiSCRLIiARROPB  QURSTIORR  AM  TOb 

After  Jury  have  retired,  99  D.  120, 128. 
As  to  consetiuences  of  verdict,  99  u.  120. 

amuunt  necessary  to  carry  coste,  27  R.  529l 
Duty  of  Jury  to  follow.  99  D.  129. 
Erroneous,  whether  Jury  buund  by.  20  D.  183, 198. 
Error  in  iwlmitting  evidence,  whcthercured  by  ln«tnM 

tion  to  Jury,  20  D.  084. 
Given  by  Juilvce  at  residen  e,  effect  of,  26  R.  640^  64L 
In  abeence  of  counsel.  99  D.  13L 
In  criminal  cases,  99  D.  120. 
Jury  bound  by  instructions,  88  D.  87. 
Omission  to  instruct,  when  not  error,  42  D.  168^ 
Oral,  as  ground  for  reversal,  99  D.  121,  122. 

directions  to  reject  evid»^nce  are  not,  99  D.  1S2. 

reading  of  printoil  statutes  as  pirt  of.  90  D.  122 
Statute  requiring  reporter  to  take  down,  is 
tory,  99  D.  122. 
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ViHwol  wrlttaB,  W  D.  lit. 

•ad  proper,  79  D.  6& 
rtUMUmvM  oi»  tt  D.  ISO. 

tei^waiio^ifli. 

XHSUBAMGOL 


1.  PmnlOmtnet^, 

«.  Wtet  OMuUtatai,  a«Mn^. 
k  Altanmttoa  hmI  OoodlttoM  afttiiMk 
«b  il«ttirM^^.i#Ml  «r  Port  Owmt  to  /»- 


&  FflKcWyflfidGMMlnMMMk 
C  U§ag€  mi  AfteHng, 
V.  JV^BrfMi  and  ^WB— milfc 
iL  A^OMamal;  Owerintmwmu;  VtOmd  PM- 
iep;  Oiker  ImmnmM. 

ML  ^oeiKf,  RiahU  and  Pomtn  V« 
11.  BtmJkekuUt, 
VL  ~ 


5i  NottoeandProoteof 
K   WA&KAamB;  BvEannAnoa;  OosDinoMs; 


OL  What  OmifUtiito,  CkuMnQjr. 
tk  Oomtrarthwi  ^»^ 
«.  Saftworihii 
dL  Deseriplton. 


V. 
TL 

▼a 

VUL 


t. 

A.  F(pf/««iirM andlf oiMr ^. 
[anna  Bblahiv  to  fkva  I>sinum& 
1.  JiwrMMf  0/  JUtft;  Hoawidtfiw  Bmfciw. 
i.  illlfratioiw  or  itenoMri  ^  PirqMrCy. 
•l  OocMpaiMy. 
^  £mm0  IFttibM  Poilflyk 
ft.  Jl^dUtoAiftttfld. 

Bblatuw  to  Maioi  ImnuoKB. 

ITMt  iTflWM  ITilMn  PoHsy. 
JlftandoiMMnl  and  iltfiMiin. 

BiLATiira  TO  Lira  ImumAiMn. 
RiLATUM  TO  Aoonmm  Ijisokanoi. 
AxmvKB  k^kvnir,  Ldhtatiomb  or;  Damaou. 

VOftlMM  InOftAVCI  CtoMPAST. 


1. 
s. 


IBB.  VI,  4;  Labdlobv  abb  TUabt,  III,  6; 
MOBMAABB,  UI*  11,  b;  SiAmB  or  Fbadbb,  U,  i. 

L    Obbbbal  Pbivcvub. 

1.  Parol  ConXtaet  nf. 

Bfaidi  antfl  poliqr  tBodsrad,  S  B.  806. 

Oootnet  need  not  be  written,  10  R.  601. 

la  Helatton  off  eoBBpany*!  rolee,  10  B.  tOtl 

ta  valid,  S  &.  soft;  10  &  BOO;  77  D.  42S. 

Onl  eoatiad  of,  tf  B.  OS. 

X9km  effeoi  forthwith,  10  R.  Mt. 

▼ectal  i^ieement  to  extend  poUoj,  TOUditj,  10  B.  60S. 

I.  ImmraXtU  InUnH  im  LImg. 

I  In  bankrapt^  no  inmmWe  Inteieet,  40  B. 

lao. 

Brother  and  Blater,  6S  B.  1S8. 
Ikmlen  off  praoff  of,  68  B.  14S,  140. 
OMMtioB  off  inaonblo  intereet^  57  a  lOlL 
Co  partoere,  68  D.  140. 
QredatorhaaineankblalntereBtln  dsMoi^  Ufa,  08  B. 

88ft. 
OeoerU  deeeripOon  e^  07  D.  9ft. 
OaoetaUy,  8  B.  16L 
Httiband  and  wife,  OS  B.  187-180. 
In  Kfe  of  another,  founded  on  relatlonehlp,  67  D.  00. 

off  another,  atatotee  requiring,  67  D.  08» 

ai  anofther.  whether  moat  be  peonnlaiy,  87  D.  94. 

off  betnithed,  67  D.  lOL 

o(  bnither,  57  D.  lOL 

off  child,  67  O.  90;  6S  B.  187,188, 

o(  eraditor,  67  D.  98. 


In  lUe  off  debtor,  67  D.  97;  68  B.  860;  6S  B.  ISO,  14a 

off  debtor's  wife,  67  D.  0& 

of  bueband.  67  D.  101;  6S  B.  18I. 

off  Joint  obligor,  67  D.  90. 

off  master,  67  D.  90. 

of  mother-in-Uw,  67  D.  108, 

off  nephew,  67  D.  101. 

of  parent,  67  D.  100;  6S  B.  188. 

of  partner,  67  D.  98;  40  B  190, 191. 

of  servant,  67  D.  90. 

off  8t(<i>-parsnt,  67  D.  108. 
In  relative,  84  D.  2Sil. 
Instances  of ,  8  R.  \!>2. 

Insurable  interest  in  life  of  another,  7  D.  48. 
Insurable  lutureet,  puli(^  not  riobOed  by  oeosatloB  off. 
7  D.  44.  ,  ^ 

Insurer  must  have,  6S  B.  lSft-137. 
Man,  in  betrothed  wife,  68  K.  187. 
Mother  in  child.  M  R.  138. 
Of  Insurance  company  In  life  assured.  67  D.  09l 
One  who  lias  sCTced  to  support  insured,  67  R  479. 
On  loint  lives  for  benefit  of  survirur,  57  D.  108. 
On  life  of  another,  82  D.  899. 
of  another,  iiuurable  interest  not  required  at  ouo^ 

mon  law,  5r  D.  98. 
of  another,  when  void  as  a  mere  gaming  ooolndh 

67D.  9(L 
off  another,  wh«i  void  for  want  of  Insurable  inter- 
est. 67  D.  04. 
FarUier  has  initurable  interest  in  oopartoer'e  life,  46' 

R  100,  I'Jl. 
Person  may  injure  his  own  life  for  benefit  of  whom  be 

pleases,  57  D.  102. 
Policy  on  debtor's  life,  amount  of,  when  reasonable,  00 

R  729.  730. 
on  debtor's  life,  limiting  amount,  00  R  729.  780l 
on  debtor's  life,  when  a  woger,  00  B.  729.  730. 
Uncle  and  nei>hew,  62  R  138. 

Wager  policies,  common  law  rule  ae  to,  62  R  135-187. 
Watfering  |iolicy  Is  void,  68  R  852,  888,  856,  867. 
What  necessary  to,  00  R  729. 
Where  person  declared  to  be  bcoeflclary  baa  no  Inew^ 

able  interest,  96  D.  414. 
Who  has,  27  R  827.  828. 

8b  IntwrtMe  IrUereit  in  Fropertp. 

B.  What  Constitutes,  Generally. 

Bailee  has,  80  D.  616. 

By  mortgagee  for  beneftt  off  himself  and 

54  D.  097. 
Charlereni  of  vessel  have,  20  O.  5l6b 
Common  carriers  have.  80  D.  616b 
Consignor  has,  20  D.  516b 
Defined.  20  D.  ftU. 

Insurable  liitereNt,  what  is,  79  D.  680. 
Interest  of  mortgagee  is  tiubject  of,  64  D.  698. 
In  thin»  not  in  este,  20  D.  518. 
UenhoRier  has,  20  D.  512. 
Loss  made  payable  t<t  thini  party,  77  D. 

to  murtgagoe,  action  on,  M  D.  720. 
May  be  disconnected  from  title,  20  D.  61L 
May  be  special  or  limited,  20  D.  511. 
Mortgagee,  character  and  nature  of  Insnranoe 
D.  093. 

has,  20  0. 61L 

rights  of,  when  he  Insures  Independently  off  mort- 
gagor, 54  D.  003-095. 

righte  of,  to  insurance  effected  by  the  mortgagor, 
54  D.  008. 

payment  of  debt,  20  D.  511 
m  iusurauoe  effected  by 
mortgagee,  64  D.  A)6. 
Mortgagor  has,  20  D.  51L 
Nature  of  mortgagee's,  20  D.  61S. 
Of  husband,  20  D.  514. 

landlord  and  tenant,  each  has,  80  D.  514. 

one  who  has  contracted  to  biiy  property,  80  D.  lOL 

partners,  20  D.  517. 

wife  in  property  donated  to  her,  20  D.  61^ 
Sheriff's,  in  goods  attached,  90  D.  616b 
Trustee  has,  20  D.  515. 
Vendee  has,  20  D.  613. 

has,  before  (layniunt,  20  D.  618. 

un  oouditioMiii  sale,  20  D.  5iab 


by.ftff 


Mortgagee's,  destroyed  on  pi 
Mortgagor  has  no  interest 
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What  If,  7  D.  145. 
WbobM,  20D.  610. 

ft.  Alianatiott  and  Oonditiont  against. 

Amemont  to  sell  does  not  avoid,  28  D.  ISft. 
▲Uenatioii  defined,  69  D.  306b 
by  oue  partner  or  oo-tenant  to  another,  avoids,  7% 

D.  708;  88  D.  »8. 
of  one  of  several  bufldtngis  covered,  83  R.  C30,  SSL 
of  subject  of,  28  D.  154;  30  D.  102. 
ot  subject  of.  by  operation  of  law,  28  b.  158. 
to  avoid.  81  D.  664. 
vaived  by  agents  renewing  with  Icnowled*^,  29  R. 

777,  778. 
what  avoids  policy  when  there  Is  no  elaoae  furUd* 
dhttr,  60  D.  306. 
Alteration  in  ownership,  what  is,  79  D.  748. 
A>«i|fMment  in  bankruptcy  avoids,  28  0.  163. 
Clionge  in  title,  what  is.  69  U.  310. 
Chattel  mortgsfe,  effect  of  gfviIl},^  69  D.  SOD. 
ClaiisiflcSition  of  oonditions  against  alienation,  89  D. 

800. 
Coniiition  against  alienation  or  sale,  in  whole  or  In 

part,  69  D.  311. 
Oondition  against  ehanging  title,  waiver  of,  27  R.  607. 
69^ 

Oonditlon  agaimt  morlgsg*  or  hieumbFanoee,  69  D. 
211. 
sfraiiist  sale,  transfer,  or  ehaage  in  tlUo  or  poesea- 

eion,  69  D.  308-311. 
Bgninxt  transfer,  change  or  termination  <rf  iuterast. 

69  D.  308. 
burden  of  showing;  breach  of,  59  D.  80ft. 
restraining  alienation,  69  D  800. 
CX>iidttionat  sale  does  not  avoid,  28  D.  ISS. 
Contract  of,  is  personal,  28  D.  164. 
Death  of  assured  does  not  avoid,  28  D.  16a 
Death,  whether  a  ehange  of  title  avoiding  poNcy,  29 
R.  183,  184.  a  f^     J, 

EfTected  by  vendee,  vendor's  interest  In,  84  D.  431. 

by  vendor,   when  proceeds  may    be   claimod    by 
vendee,  84  D.  429-481. 
Ktecuiion  sale,  when  avoids,  28  D.  158. 
l!lxGcuU>ry  contract  of  sale  does  not  avoid,  69  D.  806. 
807.  • 

Pimi,  changing  mranbership  in,  effuct  of.  62  R.  44S. 
F.nn,  diSboTutiou  ot,  and  siue  to  co-pariner,  49  R.  22- 

26. 
Forfeiting  by  absolute  sale,  28  D.  164. 
Forfeiting  by  rfft,  28  D.  164. 
I^ease,  effect  of,  69  D.  81 L 
Miirtgage  does  not  avoid,  28  0. 160. 

of  property  added,  effect  of ,  38  H.  231. 

of  property,  when  avolils.  28  D.  UAi;  79  D.  743. 
i^iiittr,  tnuisfer  by  one  tu  another,  62  R.  442,  44S. 
Sale  of  goods  kept  in  stock  for  sale.  69  D.  307, 

by  one  oo-partiier  to  the  others,  28  D.  157. 

ooiHlitional,  does  not  avoid  insurance,  28  D.  156w 

of  |iart  of  Hubiect  of,  28  D.  156. 

of  whole  of  subject  of,  28  D.  164-158. 

to  firm  of  which  assured  a  mcinbor.  49  R.  23,  S4. 

when  forfeit  insuranct:,  28  D.  164-157. 
TrAHsferof  property  by  mortrajfor,  00  D.  414. 
Vendor,  wiien  reulns  insurable  interest.  5i)  D.  dOtL 

4.  AuthtirUif  of  Agent  or  Part  Owner  to  Imurt. 
Ptilitj  issued  to  part  owner,  85  D.  Mb. 
Katitication  of  unauthorir^id  iiiifui-ance,  .13  D.  37. 
8bip'i»  huttlKind  ha«  no  aulbortly  to  effect,  36  D.  S46l 

6.   Validity  and  Cowttntcfum. 

Blank  for  name  of  party  assured,  3.^  D.  tf24. 

OMUstruini;  I»olicy,  B7  li   82. 

Cuusiructioii  ot  |iuiicy  is  iu  favor  of  the  assured.  75  O. 

603;  69  D.  3ul. 
Gon tract  of  insurance,  by  what  law  governed,  99  D. 

871. 
•ntinsty  of,  74  D.  40.1.  498^-500;  85  D.  604. 
of,  when  complete,  Vi  D.  295. 
Ckirrectnig  policy,  by  reference  to  memorauduni.  28  D 

239. 
Definition  of  insurance,  28  D.  IM. 
I':su>p|iel  to  urge  mistake  ur  onii^sioQ  In  application. 

82  D.  72.1.  ^ 

**  For  whom  it  may  concern,"  2  D.  364;  16  D.  32& 


Ini'alldity,  effect  of,  whert  severattle^  38  R«  2^. 

Is  a  peraonal  contract,  69  D.  SOh, 

AlortgMgoe,  rijfhts  of,  under  iiiaunuioe  of  proLierty.  54 

D.  693-098. 
Nature  of  property  considered  In  oodstrofnir.  2?  d 

263. 
Omission  through  mistake,  sujiphin!?,  IS  ft.*  178,  m. 
Parol  evidence  to  expUln  policy,  07  b.  8L 
evidence  to  show  meaning  of  terms  in.  0  R.  078,  «r9 
evidence  to  show  meaning  of  wtMrda*  inptiilwiije  -aI.  | 

R.  678.  679. 
tomodify,  86D.  871. 
Poii(7,  issttingot,  b  not  esMiitlal,  97  D.  215. 
8urvey,  etoteiiient  In,  when  partof  puMcy,  80  D.  S7Ql 
ValoatlOD  In  policy,  when  eonetasrve^  4t  D.  431. 
ViMd  in  part,  whelbar  wholly  void,  74  0.  498:  07  Dl 

329. 
Writtan  prsvail  <yrer  printed  cImum,  24  S.  ftL 

C  QmgomM  Afeeting, 

PrssanrpfUoh  timt  Trnderwrfter?)  are  aeqiullited  witfa 

the  usMTBS  of  trade,  86  D.  601. 
Vm(fo  as  aincting,  46  D.  352. 
Usages  of  wliidi  notice  moBt  be  token,  80  D.  toL 

7.  Frwmium  and  A8$etm%ent9.  '. 

Aseeesment^  UletffU  election  u  defense,  8  R.  135. 
to  what  amount  limited,  8  R.  135. 
validity  of  claims  mu-t  be  shown,  8  R.  I.IjJl'', 
Chantring  agent  waives  forfeiture  for  non-naymeni  31 

R.  125,  126. 
Contract  nc^  oompTete  fbr  non-payment  of  -premium, 

when,  37  R.  320. 
Executor  cannot  eomidete  ocmtract  bj  fandering  prv- 

miom,  37  R.  820. 
lnsolven<nr  of  company,  when  a  defense  to  action  uo 

premitmi  note,  71  D.  600.  ' 

Irregular,  payments  of  premium  wadred  by  what  acu. 

29  R.  778. 
Payment,  custom  to  reoetre  after  due,  evMera  ol^,-t7 

R.  515. 
Premium,  agent*e  power  to  extend  time  of  jiaymeiit. 

36  R.  235,  286. 

delivery  of  imlicy  as  waiver,  67  R.  514. 

focfeiture  ioduoed  by  acts  of  oompany,  efTecL  29  It 

205-207.  -    :?     ^' 

foifeiturs  for  noa-pejyment,  what  waives,  i9  K.  in6> 

207. 
non-payment  owing  to  sfekness,  whethor  ezcttnttl, 

37  R.  600,  001.  '      • 
note,  asHessment  (^,  Is  not  final,  8  R.  18&. 
note,  evidence  of  losses  in  action  on,  8  R.  \9bk 
notes,  bona  fide  holders  of,  8  R.  186. 

notes  liable  cnfj  for  assessments  rqgalaily  smd*,  • 

R.  180. 
payment  not  necessat?  to  parol  eontract,  10  R  SfW. 
payment  to  agent  is  not  to  company,  when,  67  K. 

614. 
prsfiayment  not  nsnassiiy  to  Terbal  oontmei at^AJL 

305. 
waiver  betaking  note,  67  R.  615. 
waiver  erf  condition  for  payment,  27  R.  697. 
waiving  payment  by  adiustment,  27  GL  602. 
waiving  payment  by  delivering  itolicy,  27  R.  002. 
Receipt  of  pranikam,  whetiMr  wisy  be  disproved,  S3 

D.  253. 
Record  of  loses  Is  prima  facie  evidence.  8  H.  136. 
Remedy  where,  on  refusiufr  premium  for  ijrteitwn^ 

27  R.6UL 

&  AddUiimal:  OvorimtHranGe;  Vahted  Policy i  Oth^* 

ingvranoe. 

Additional,  as  to  part  of  the  pronerty,  74  D.  409. 
Agreements  limiting  liability  of  8ucces^fvc  in9ur«r& 

28  D.  122. 

American  clause  In  policies,  28  D.  ISl. 
Contribution,  between  tosverj  iiisirrers,  tS  D.  1!l. 
Dwuble.  defined,  28  D.  121;  88  D.  482: 
F.xiictin;;  «Kritten  notice  of  ad(litir>n:il,  59  D.  140l 
False  statement  as  to  other  insurance  vitiates,  29  H. 

57.^577. 
Linbility  of  successive  insurers,  28  D.  121-1%. 
Notice  of  8uhbC(|uont»  whou  required  to  be  In  writing, 

90  D.  413. 


1NI>KX  TO  NOTBS. 


tnsurtknce.     12d 


Otber  iovonnce.  sfpent  whether  may  wmive  ooDdltkm, 

b;  ^tr^ngnt,  :S0  K.  321.  S2S. 
invmJid  effect  tff.  43  R.  ti\. 

notieb  ^ofScieYicTt  ^  K.  ilS, 
iK«de«  tb  iKceiit  rif,  2d  R.  322,  S23. 
noiioe  tu  aaereury.  <(»  R.  323. 
prior  inmnuice,  20  A.  Silk 

«aiiv«r  of  oondiUob  Ag^atiuit,  27  R.  597. 

what  eoiuti«a^flk  a  R.  221-283;  90  D.  Ml 

wliat.  !•  MOW  20  B.  321.  882. 

waiver.  whAttongi,  aOR.  832,  323. 

waivHr»  what  naceesuy,  20  B-  32i  -,  «  -^ 

Ov'MNtsfiirmnoe^  wiuver  of  oundiUou  affaintt.  27  R  107. 
Overvaluation*  effaei  of,  on  open  polu^,  29  D.  019. 

m  ty  be  evidence  of  Iraud,  20  D.  010. 

mu^t  be  ioientional,  85  R.  7i-7& 

Titmtee  pulicy,  when,  3&  R.  74-74k 

«li«n  aviiiOtk  poliGj,  20  D.  OlO. 

wlien  due«  not  avoid  poU^.  20  D.  61&. 

when  pnjpertj  le  e^iainined  by  a^rent,  20  D.  621. 

when  fr^odalent,  35  K.  74-76. 
Su'xeoaent  insorance,  when  a^rabda  prior,  53  D.  A 
Nil  I  Iniiiil  p— lij  lor  and  efleot  of,  2S  D.  Itk. 
SiLxessive  liabiUties  arlrin^  from,  23  D.  121-125^ 
Tu  «r«jU  "*  avKbor  taMRanee,"  nnM  be  ralid.  84  E>.  fl 
Va.iu-ition  of  prupertv,  when  in  the  nature  of  war- 

ViJucd  policy,  2S  D.  22IL  _ 

fkiMd-poHqr,  what  k  a  lotal  Km  iiiider»  28  D.  25^ 

9.  Asgi^msnt  Cif  PoLicu:  Who  may  Sus  en. 
Action  by  one  for  whoee  benefit  it  was  made,  06  D. 

7»*. 
After  TuM  hai  oeeurred,  56 1>.  740. 
Aceiit^  ds^ol  aetion  on  ininxanoe  affected  by,  20  D. 

9ST. 
Altenatio^aalo  pact  of  the  propoil^i  74 IX  489i 
As^spAng  p6«^  of i  79  D.  647. 
AMi^oment  in  baokmptoy  doea  not  defeat,  74  D.  075. 
of TifS  poQcy  to  one  who  hae  no  iotereit  in  Ufe,  57  0. 

las.       > 
of  policy,  52  D.  7«. 
of  poIiiM,  «nUdit>  of,  27  R.  327.  328. 
to'  one  bi^vlag  no  interest,  52  R.  14^145. 
to  one  without  insurable  interest,  vaUditgrt  M  R. 
854-8S8> 
9y  benefleiariea,  60  D.  t52L 
whom  may  be  made.  50  D.  761. 
wff^  en  JittibMidra  file,  lUHMSsigkiaMitty  of,  82  D. 
400,401. 
Oenditi—  f»  poMer  rettrletiiiig.  iO  D.  1P«ft, 
GiMMient  of  InsureiB,  when  required,  56  D.  74& 
Oisiiyiwr.  wlwn  mayaae  filr  lass  «C  gno  la,  27  D.  618* 
Diiferenoe  between,  and  direction  to  psy  in  ease  of 

tai,ift1X760. 
Equity  reoogniaes,  50  D.  747. 
fbr  baiitfU«f  tMtfd-  penon,  eannol  be  asrigned  with- 
out asaent  of  benelleiary,  96  D.  724. 
ronmof,  5«IX7Sa 
mi^fa^  «l  wifOb  ^rtisa  net  asmgnabia  bybsr,  01  D. 

728. 
life  insurwiw,  ssitgwuaiifc  of*  56.  D.  740. 
samgnmant  of,  by  wife*  88  O.  53:$. 
aasigmneut  of.  when  a  fnad  on  croditon,  88  D.  630. 
eredhdr's  bUl  to  resclx,  8d  D.  53L 
credlior's  bill  to  reach  premiums,  88  D.  638. 
'  oral  assljpiment  of,  88  D.  531. 
,  p^DCMdl^  whether  subject  to  creditor's  claims,  88  D. 
533. 
withdrawal  of  monms  lor  pnmiuma,  wtiether  a 
fraud  ou  credft4>rs,  88 1>.  530. 
Kaxine  iiu»uraiioe,  assigument  of,  56  D.  748,  740. 
Mode  of,  66  D.  750. 

Not  ca^ignixed  at  common  law,  66  O.  747. 
Payttte  la  csae  of  loss,  is  not  an  assignment,  06  D. 

U3. 
fledge  of  policy.  62  D.  780. 
Poliigr,  when  suable  by  one  not  named  therein,  20  B. 


raothorising,  66  0.  747. 
What  eonaatats^  SdI 761 


10.  Affentt,  Righta  and  Powen  of, 
Asent  authorized  to  conMiit  to  modification  of  tenns 
uf  piiliuy.  97  D.  3bd. 
company  bound  by  Ictiowledgc  of,  76  D.  680. 
delivery  of  |K»licy  by,  77  D.  7a7, 
filling  Wanks,  76  l>.  530. 
filling  tiianlui  is  not  agent  of  assuretl,  O'l  U.  72. 
instructions  (Of  not  ouuuuuuiCAied  to  the  aiwufwl, 

77  D.  727. 
malcing  out  appHestfOM  fbeorfMlly.  77  D.  724 
notice  to,  wlien  hinds  principal,  90  i>.  71 
power  of,  to  ivaive  conditions,  96  D.  113. 
power  of,  howaffeoted  by  secret  instructions^  66  D. 

667. 
presumed  anthorit^  cf ,  77  D.  724. 
pnivisioas  in  policy  making  him  the  agent  ol  the 
sssured,  77  D.  726-727. 
Agents'  knowledge  of  representations  Und,  26  R.  870- 

871 
Applieanr  for,  Is  not  ofaavgeable  vith  neglect  of  insur- 
ance agent,  72  D.  83L 
OsnoelUtion,  notice  of,  to  sgent  procuring  insurance, 

effect  uf ,  53  R.  200-202. 
Obndittams  fndted  b7  *geut*s  knowM|pafi6R.  flA  ' 
Condition,  waiver  by  agent,  efle-  tof,  42  R.  622-6M. 
Declarations  to  agent  are  notice  to  eompany.  30  R. 

930. 
Estoppel  against  inimrer,  where  application  Is  raaile 

bf  hie  Agent,  72  U.  128. 
By  ads  ef  agent,  82  D  722. 
Fraud  or  mistake  of  agent  as  ground  for  relief,  88  D. 

648. 
Oeneral  sgent  mar  bind  company  by  new  dnnse  m 
policy,  06  O.  380. 
nay  dtapense  with  stiputetlons^  06  D.  880. 
may  waive  conditions  in,  84  D.  219. 
powers  of,  06  D.  118. 
whole.  90  D.  til 
Knowledge  of  agent  binds  company,  7  R.  121 
does  not  affbct  oomuany,  when,  7  R.  121 
is  notlceio  principal,  72  l>.  881. 
when  binds  oom<  any,  85  D.  561 
when  naterial,  16  D.  466. 
Local  agent,  authority  <>(,  06  D.  Ill 
Misrepresentation  by  agent  does  not  vitiate  pottey  7 
R.  120. 
tn  poHey  by  ag«nt,  eitecs  of,  26  R.  870-371 
CM(  agent  inducing  setUemaat,  retnudy,  40  A.  360, 
8(il. 
Right  of  agent  dismissed  to  renewal  premiums.  43  R. 

01 
Stipulation  that  agent  Is  agent  of  assured,  63  R.  200- 

201^ 
Untrue  warranty  of  agent,  effect  of,  26  R.  870>471 
Waiver  by  sgent  of  eondlttons.  B4  D  211 
by  officers  and  i^gents,  96  D.  4t3. 
of  conditions  by  age*.t,96  D.  72,  111,  111 
of  forfeiture,  84  D.  720. 

11.  BcneJlciarU*. 

Husband  for  wife,  hqaliauU's  right  on  surviving  wife, 

64  R.  2bh. 
Ona  having  no  Insuiable  tqttsfsst  ma^  be.  58  it  852- 

Fottcy  pqnMe  to  ona  having  no  intares  ,  68  IL  140- 

142. 
Rights  of  beneficiaries  or  their  swvivors,  S8  R  292, 

Rights  of,  during  life,  52  R.  146-141 
Subsequent  failure  of  interest,  62  K.  142,  141 

11  LotiieM. 

a,  OeneraJily. 

Losses  by  negligence  of  assured,  45  D.  661;  64  D.  787. 
for  what  liable,  general  rule,  46  D.  tij7. 
Irom  negli;;ence  of  agents  or  servanbt  of  assured,  41 
D.  674;  65  D.  Sm. 
Risk  not  coiiteroptat«d,  S3  D.  50. 
Waiver  of  JotfeiUires,  49 1>.  23«i. 

b.  Notice  and  Pro<ifs  of  1..oss. 

Failure  to  serve  proofs  in  time,  what  watve<t,  29  R 

778,  779. 
Fumishi'ig  bUaks  tavl  acceytiug  proofs  wai  vu4  Ucfecu. 

86&.  624. 


M    XnauranOik 


INDKZ  10  H011S& 


—  BoClMor,  wbM  BraMbtflTn,  n  D.  tM. 
rtpqtotioa  Mto  ttintattd  BMauMr  fli  mftllm*t\tm»  71 

_«idt«r  of  DotlM  of,  7S  a  en 

Hottoo  to  affent  l«  notiee  to  prindiioL  BO  Di  lift 

PMofk^  WBlTor  of,  70  D.  74a 

Ftwf  of  loH,  wBiTW  of  dtfMli  III,  00  D.  liOft 

W^TW  of  objootlooi  to,  Ot  a  ttO;  40  D.  n. 

WrittonMtloo,wlioBoxoaMd,  ioaitfL 

UL    JBfMC^raroik 

OHrtnol  of  »•  iaMnDoo  nodo  doriiv,  00  a  «V. 

HM  of  dtflw  on,  10  B.  68Sw 

nili*o  to  MM,  wmroseiWM,  06  B.  107. 

Wtr:  oontraot  of  life  inrannoo  dnrliMt,  00  D.  iV. 

dfooi  of,  on  oontnet  of,  0  a.  100. 

whether  WTcwei  noB-pejnneat  of  nnnhmi^  10  R. 
610^17. 

Urn   WAMMAwtat,   RouBmriAfMnb  Opwwww, 


L  WmmmtitB  mud  OondMomM, 
m,  Wbnt  Ooneatate.  Oeoenlly. 
material  hi  poU^  of 


10  D. 

AM«eii|  whetherwanantiee,  00 &  8ie-8tt. 
Afiplioatloa.  when  deemed  part  of  poU^,  10  a  400, 
471;00b.lSA.  ^ 

OoBatenI  writfofa  reCeiTed  to  hi  poHej,  tt  D.  044. 
Oontfainhisr  wartmntiee,  wonliatrictly  oonstmed,  00  R. 


Deflned,  and  their  effeot,  10  D.  468, 404. 
EMfaiition  of,  aa  need  in  htw  of  inennuioek  10  a  40^ 
DIetfainiehed  from  repremntation,  10  a  404 
laqniriee  aa  to  symptoms  of  dJieaee,  materialltj,  fiO 

n.  810L 
Mm*  appear  bsrezpna  terma,  16  a  404. 
Beferenoe  hi  poUoj  to  annr^,  appltoation,  etc,  40  a 

040l 
RepteaenUttona,  when  deemed  warrantiee,  64  a  OOOi 
BepweentatioPB  and  wanantlfla,  diethiotion  bet* 

00  B.  816,  817. 
Statemenu  of  aarared,  when 

a  408,  471. 
Wananiy,  what  la.  40  a  840. 
Warrantj,  what  statementa  amount  to^  SO  a  OOL 
Walehman,  anewer  aa  to^  whether  eontinniac 

laalgr,  88  R.  8SS-88& 


10 


OoDdMona  and  exeeptloBt  hi  poller,  how 

8Sa60& 

annexed  to  policy  era  parti  o^  71  a  OH^ 
Effeot  of,  40  a  288.  * 

Bxoeptiona  In  poUqy,  how  eonatmed,  01  D.  8L 
lUldt  trade,  breach  of  warnuity  againit,  11 D.  180. 
mielt  trade,  when  lalievealrom  UabiUiy  for  toaa,  lia 

1861  V       --. 

Moat  be  kept  atriotly,  40  a  840l 

Reprmantation  in,  defined,  and  ita  eflboL  lOa 464. 

Bepreeentation,  parol  evMenoe  to  ahow  mod  or  aato- 

talDa,  10  R.  87a 
RopteaeiitaUuua  rather  than  wanaatlea  favwad,  60  a 

817. 

WarrantgragalBatanokfaig,bnaflheC  whal  li,00a 
604. 
braaeh  of,  avaldB,  00  D.  OTL 
eonthndnff,  mnat  be  expraaaly  aontraeted  lor,  Ol'a 


eonaetion  o^  hi  equity,  10  a  S7a 
erManea  to  eipbdn  or  oorreet,  10  a  OlO-OnL 

A  Seaworthineaa. 

Borden  of  proof  of  eeaworthlneaa,  00  a  8IB 

Oompetent  crew  eeaential,  41  D.  074. 

Definition  of  eeaworthineaa,  1  a  16a 

Implied  warrant  of  eeaworthineoB,  1  a  106: 00  a  111; 

68  a  07L 
Loea  oeeaaJoned  bj  neflMt  to  employ  pilot,  08  a  iOO- 

OOL 


ObHsatloB  to  employpOot,  88  a  680. 
poet  eaeenttal  toeeawortUneaa,  88  a  0881 

mnat  be  employed,  88  D.  60a 
ftapimpHan  fa  HP>tiiat»  when,  80  a  lift 


SeawntfafaieeB  deOned,  60  a  07ft 
dMnanUied  from  portworthlneaa,  68  D.  OVft 
eaaential  to  marine  ineoianoe,  88  D.  87.  Uft 
pnaompto  ooiieanihifv  48D.  40a 
wahrar  oL  68  a  07ft 

want  of ,  !■  flatal  to  marine  fawnranea.  88  a  tr 
Uaeaaw<orthtaieaa,fhwiwhatpc«mDS,ia  Uft 
Warranty  of  aaawovthineaa  hi,  CI  dTml 

ADaaoriptioa. 

of  property,  how  eonatraed,  16  a  407. 

«  property,  vartenoe  In,  when  fatal,  16  a  iOft 


of  property,  when  a  warranty,  10  a  40ft 
Mtadeacnptlon  of  property  in,  16  a  40ft 

of  property,  effeot  of,  16  D.  468;  80  a  lOt. 

of  property,  watrar  of  defenee  of,  16  a  40ft 
OmiaBion  to  mention  adjoining  bniidlnsa.  10  a  40ft 
StatemMita  deaoripti?a  of  the  riafc,  10  a  iOft 


Bvdea  of  diaproTing,  60  D.  10ft 

04a 

wai 
07ft 


Ota 


MO  material,  vltfaita  poHey.  »  a 


•ffeoteCoB 
■aOba  aeeoratety 


a  676-6n. 

nJaity  of 

a  40ft 

Ihtenatof 
aiOL 
Mlaieiwtieematloii  aa  ta  part  of  prapai 

effect,  where  oontrMi  aeverableu  08  a 
which  aTolda,  84  a  710, 7ia 

MiaatatementaatahMombfanoaL  vlttataab  M  a 

OSL 
Mimtatement  hi  appUeatlon  praparad  by  the 

the  Inanrer,  aTaw:  ^ 

Statementa  whioh  an  Immaterial,  10  a  40ft 
ToaTold  polky,  40  a  861:  60  a  90ft 

Untme  anawen  da  not  ailtat,  when,  60  a  8I18-OB. 
Uatme  atatement  er  anppraaalon  of  ma 
atlO-Olft 

ft  ObneealmMiCi. 

Oooeeahnent  of  material  iaet,  40  a  88a 
IbatawhkiiBnMtbediBcloeedwithaHt  L-.-»,. 
U7.  ^     '• 

60iL81ft 
Jvy  deoidea  whether  faeteoncealad  waa 

a  414. 
Omiaaion  to  diadoaa  attflnpla  ta  deetray  the 

81  a  U7. 

OnUaaiea  ta  atata  iMfci  material  to  the  rUk.  88  a 
What  ta,  04  a  lOL 

What  aoiBdent  taHttate  polley,  10  D.  48ft 
Withholding  of  material  inlormatloa,  efftaet  <7 
41ft 

ft  FmJMmwA  mud  Wmlmt  ^. 

AdlOBlaMnt  of  loea  aa  eatoppel,  86  a  77S,  TTft 
Adjoatment  waltaa  eonditlon  afalaat  bnOdlM 

on  leaaed  gnmnd,  87  a  601,  60ft 
Oandition,  breaoh  randeia  policy  voidable  ettty,  48 


ata 


Condition,  parol  wainr  by  preoident  vaBd, 

a  621,61ft 
Fbffeitarea  are  not  adored,  10  a  106, 10ft 
Port eitnia,  eondltlona  of,  are  atricAly 

84ft 

Fdrfeitorea,  ooorta  Indine  againat,  60  a  817. 
loaning  poliqy  walrea  fklhua  to  anewer,  00  B.  OIL 
laaning  poHqy  waivee  impeifeet  anewer,  60  a  OB. 
Knowleoga  watrea  fikiling  to  ezpiaaa  natvra  of  tMoL 

a6oa 

Promiae  to  pay  aa  eetoml,  86  a  77ft  77ft 
WalTor  by  Inaorar  of  defenee  azMng  fro 
tlon  of  property,  16  D.  46ft 
il  braaeh  of  warnnty,  00  a  407*  COft 


88a 
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nr  «f,  by  kw*  of  taninDee  corpofmtion.72  D.  SSL 
«(  MMiditiom,  6i  D.  m ;  88  D.  87 1;  OS  D.  63S. 
«(  eODditions  hy  offioer,  79  D.  783,  TSOL 
parol  MifllcieDt  tboufh  oontnct  reqniiw  wntiof , 

ttiLen-oMk 


1.  Imerwim  qf  Riak;  HoMmrdauB  Bmfmw. 

Aleohol,  wtaetliar  «n  esqploiiT*,  87  R.  860,  66L 

i»  whetlier  •  drag  It  qa«fltion  of  fftci,  87  R.  851. 
goods  kapt  i»  nari  o(  atook  la  tnda,  88  JL 
1-784. 

to  boaiiMH,  88  R.  781,  783. 
aidiiMiyiiaaaC,  to  IwiiiMi  doai  not  avoid,  M  R. 
U»-lJM. 

ion  of  iKNi-liaaHdoas  Is  wamatv,  84  R.  184. 
and  oztra-haBnIoaa,  matniny  of  thoaa 
97  IX  798,798. 

I,  oeeaakmal  uaa,  84  R.  U8L 
laerwae  in  riak  avoida  poll^.  82  D.  864. 
Ibo^mo  In  riak.  what  is,  88  D.  854. 
Jntliclal  notksa  that  keroaana  la  Inflammable,  84  R  lft3. 
Eeanwnggooda  elaased  daotgoraoa  doea  not  avoid,  whan, 

83  &.  781-784. 
Kcrooanow  whetlMr  fallammabia  fluid,  87  R.  660. 
Opinion  aa  to  Inoreaaa  of  rlak  not  proper,  wban,  48  R. 


Prohi>dtod  artldea,  1M  of,  avoida,  84  R.  168-164. 

Prohibition  doea  not  eover  gooda  ordijuurily  mad  In 

hualneaa,  14  R.  160, 164. 
a^vtng^Qf  dangeronafooda^vhat  li  not,  84  R.  161, 

lU. 

powder  to  one  U  eeveial  hooaas  oovend,  38 


Unlawfol  naa,  by  tenant  avoida,  84  R.  164. 
Unlawfol  OM,  aallinir  Uqoor  without  Ueenea,  84  R.  164. 
Uainf  naphtha  for  Iflvmlnatlon,  87  R.  660. 
Uatog  prohibited  ertldea  for  Ughaoir,  94  R.  161-164. 
and  Uqnoia,  whether  giooerlea,  87  R.  661. 


S,  ^ItwTfioiit  er  Jtiioaol  ^  Propertif, 

^ItaratfcNi  ta  toanred  iiwiiiiliea,  66  D.  86Bl 
nnla  and  movable  utupeiljr,  lemoval  inn 
where  liMored,  98  D.  7U. 

to  nm  of  propertj,  60  D.  880. 
Iptlon,  when  waifanty  against  cbanglqg  loca- 
tion, 88  R.  147, 148. 
LoealltT  as  element  of  eontraet  of,  96  D.  761. 
dunnpflon  of.  whether  deemed  a  statement  of  iMt 
wdaflngto  the  flak,  96  D.  75L 
Ptaipor^  not  at  plaea  described,  when  eovend,  98  R. 


of  hoosehoid  goods,  effect  of ,  48  R  84, 86. 
snbjset  of,  from  one  paitef  bnUdlng  to  another,  96 
D.  758. 

96a76L 
96  D.  76L 
96  D.  761. 
as  to  loeation,  whether  warrantleB.  48  R. 
84,8ft. 

8L  Oemptmeff. 

nridenee  will  nwt  avoid,  when,  86  R. 


OwUiwiIng  wamnty,  atataments  aa  to  we  or  occu- 
pant, 88  R.  832-888. 
'1>weilinfrf**  doM  not  implj  occupancy,  88  R.  79. 
fanplies actaaluse,  28 &  830l 
rbat  ooDStitntea,  28  R.  79. 
It  of  oocopaocy  no  warranty  of  eonttoued  oo* 
cupatlon.  28  R.  114. 
Unocoapied  houae,  when  la,  88  R.  880. 
Vacancy  of  one  of  two  honeoe  oocupied,  effect  of,  88 

R.tSL 
Taeant  and  moeeupled,  baDdingi  art  not,  when,  86 
R.44& 

I  avoid  poUey,  88  R.  114;  88  &  SSa 


4  Lonet  Within  Poliey, 

ipllon  doea  not  eaver  fln  caoaed,  18 
R.  687. 

Mkywfaig  flra,  HabOl^  far,  84  R.  887-889. 
prazfanote  caoae  of  loea  when,  41  R.  66^  67, 
Fire,  kMB  1^,  deflned,  46  D.  668. 
nn^  Msniiv  to  buildiog  falien  to»  84  R.  87IL 


Insurer  is  liable  for  loss  of  which  peril  insured 

Is  the  proximate  cause,  46  D.  66& 
Lcasae  by  fire  include  danuura  by  water  used  to 
tingulsh,  46  D.  668. 
hf  Are,  theft  while  goods  are  being  removed,  46  D. 

65a 
^y  Are,  what  deemed  to  be,  46  D.  668. 
liy  fire,  when  include  loett  b>  explosion,  45  D.  8!^ 
by  Are,  when  Include  loss  h^  falling  walls,  4ft  D.  600. 
by  flrs.  when  include  lues  by  llglktuing,  46  D.  06a 
1^  mobs,  riotfl,  etc,  45  D.  660. 
covered  by  policy,  instances,  22  R.  263-S56. 
Property  destroyed  by  exploding  gunpowder,  84  D 

261. 
Property  deetroyed  to  arrest  a  Are,  34  O.  801. 
Subsequently  porchaaed  goods,  88  D.  349. 

a  Right  to  JUtniiid. 

Damages,  measure  of,  where  Insurer  deots  to  rebuild 

and  Mia  to  do  ao,  88  D.  404. 
DanuM^ea,  measure,  where  no  election  to  replace,  11  R. 

61. 
Defenses  to  action  after  election  to  replace,  what 

good,  11  R.  61. 
Effect  of  election  to  repair  on  contrsct,  11 R.  6L 
Election  to  repair  must  be  to  reasonable  time,  11  R. 

61. 
Election  to  replace  is  in  time,  when,  11  R.  61. 
Right  to  rebuild,  11  R.  51. 

IV.    MATrsts  RiLATixo  TO  Marini  Imborasoi. 

L  Voyage;  Drviation, 

Deviation  from  necessity,  58  D.  67a 

Deviation,  when  excused  and  when  not,  66  D.  678, 874 

Dtschaive^  insurers,  8S  D.  60. 

Effect  of,  88  D.  60. 

Voyage  begins,  when,  82  D.  214 
Insurance,  when  covers  the  entire,  82  D  8flL 
is  "at  sea,**  when,  32  D.  214 
is  on  her  passsge,  when,  32  D.  214 


a  Wkai  LottM  wUhin  Polieg. 

Oeillsion,  liability  of  Insurer  for  damages 

affainst  assured  vessel  on  account  of,  54  D.  787- 
790l 
Dangers  of  the  river,  deflned,  41  D.  281. 
Freight,  insurance  on,  when  applies  separately  to  ooi- 

wanl  and  return  voyage,  28  O.  224 
General  avurage  chargea,  loeHCS  included  In,  83  D.  784 
Goods  on  deck  not  Indutled  in  carvo,  80  D.  714. 
Loss  occasioned  by  throwing  goods  overboard,  86  Ol 
600. 

of  goods  shipped  on  deck,  86  D.  600,  601. 
Perils  of  the  sea.  blowing  deflned,  41  D.  285, 28a 

blowing,  looses  arising  from,  41  D.  285. 

burden  of  proof  that  loss  aroee  from,  41  D.  280. 

capture  or  detention  by  foreign  power,  41  D.  884 

collisions,  when  deemed  to  be,  41  Di.  284 

deflned,  41  D.  282. 

flres  and  explosions,  41  D.  284 

grounding  in  dock,  41  D.  284 

Imperfect  stowage,  41  D.  284 

intttiineea  of,  41  D.  287. 

Jettisons,  41  D.  284 

low  water,  41  D.  284 

piracy.  41  D.  284 

rata,  41  D.  284 

rats,  leak  caused  1^,  whether  *'a  peril  of  the  an.**  II 
D  164 

snaga,  41  D.  284 

sweaUng,  41  D  284 

theft,  41  D.  284. 

what  are.  41  D.  281-894 

4  Abandonment  and  Repain, 

Abandonment  as  for  a  total  loss,  29  D.  674 

notice  of,  33  D.  783. 

to  insurers,  causes  for,  22  D.  849. 

to  insurers,  when  may  be  made,  22  D.  184 
Repairs,  when  must  bo  made,  33  D.  784 

V.    If  Arms  RsLATiRo  ro  Lira  IssiniAscm 

Accidental  self-destniction  of  assured,  69  D.  480. 
Acquiring  pernicious  habits,  when  avoida,  85  H  844 

644. 
Borden  of  excusing  iulelde,  60  D.  404 
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Condition  against  aelf-debtrucUon,  how  oonitnied,  &9 
D.  489. 
ftffainst  Bolcide,  Muie  or  Insane,  50  D.  406w 
m  (orfeluire  in  ouse  oi  Helf-ilestruclion.  69  D.  488. 
DaclankUons  by  insursd  aft«r  policy  issued,  S4  &.  448, 
449. 
d  deosdent  as  to  health,  admis^mty,  83  R.  829. 
of  insured,  admissibill^  to  show  tnithfulneM  of 

statement,  27  R.  82d. 
showing  de^th  from  aoddent  and  not  disease,  S4  B. 
481. 
Pefinition  of  the  terms  <*8uicid^''  *'die  by  soidds^** 

*Mie  by  own  han<i/*  etc,  &8  D.  488. 
Drowning,  death  by.  is  within  policy,  7  B.  414b 
death  whether  frum,  juiy  decides,  7  R.  41^ 
Diseaaa  of  the  liver,  what  is  not,  60  R.  6IA. 

temporanr  illness  is  not,  00  R.  60ft. 
Bxeeution  for  capital  offense  avoids,  81  R.  64S,  MS» 
Exhuming  body  in  suit  af^lnst  oompany,  49  R.  19& 
Insanity  is  sickness,  60  tt.  666. 
Inteinporanoe,  subsequent  habits  of,  effect  of,88  R. 

617. 
Letters  of  administration  as  evidence  of  deatli,  19  R 

148, 149. 
0|ilnion  of  non-prufesBlonal  witness  as  to  health  of 

another,  84  D.  2^2. 
Pntsfiectus  stating  policies  indisputable,  efbot  o^  00 

R.708. 
Sobriety,  warranty  of,  breach  avoids,  33  R.  017. 

warranty  of,  what  constitutes  breach,  38  R  61B-017. 
Statcmenis  by  physician  in  proofs  of  death  are  privi- 
leged, 62  R.  4,  6. 
Statutes  authorising,  tor  benefit  of  wife  and  cblldrsB, 

88  D.  632. 
Stlpulatiun  against  suicide  "  sane  or  insane***  19  R. 

628-630. 
"Suicide"  and  'Vieath  by  one's  own  band,'*  distinction 
between,  3  R.  456. 
avoids  poUey,  21  R  54S. 
of  assured  avoids  polii^.  If  sane,  69  D.  487. 
of  assured,  effect  of,  69  D.  487. 
Of  assured,  stlpuIatioD  that  it  sliaU  aoK  avoid  poBsy, 

69  D.  487. 
ot  assured  through  Insanity  caused  by  intempscanoe, 

69  D.  490. 
«r  assured  while  innne,  1»  R.  0tt-0SO:  60  D.  488- 

497. 
Of  person  whose  life  is  insured  tar  lieneflt  of  wilto  or 

children,  69  D.  488. 
when  does  not  avoid,  21  R  64S. 
while  insane,  effect  of .  8  R  4.')4-4.S7. 
Sunstroke,  whether  a  disease  of  the  brain.  00  R.  000. 
Usual  medical  attendant,  who  is,  jury  determines,  10 

R  183. 
Verdict  of  coroner's  juiy,  as  evidence  of  suickle,  88  D. 
787. 

VL    Mattbiis  Rblatiko  to  Aociabkt  Iksuramcil 

Aeeldent,  death  when  not  from.  64  R  302,  S08. 

deflnition  of,  64  R  903. 

what  Injuries  are  from,  M  R  302-304. 
"Cbjingiiig  occiiimtion,"  meaninjj  of.  8  R  21R 
Death  from  hernia  or  erys  peias,  when  not  within,  8 

R  218. 
Drowning,  death  by*  to  within.  84  R.  t48L 

during  epi]e]>tic  flt.  34  R  240. 
Rupture,  when,  not  within.  8  K.  218. 
"Totally  disabled,"  meaning  of,  8  K.  218,  2191 
Voluntary  exposure  to  danger,  what  Is  not,  46  R.  818, 
819. 

Vtl.    Acnoxs  AOATivsr;  LrarrATioirs  or:  Dam agm. 

Action  for,  limitation  of  time  for  bringing,  97  D.  29S. 
balance  struck  without  suing  on  policy.  99  D.  497. 
when  brought  within  time  stipulated,  26  R  lOA, 

107. 
Adjustment  renders  rniit  unnecessary,  60  R.  Sl 
Anmn.  pnxvf  of,  in  civil  «ft1oo»,  05  1».  S27. 
Attadimcnt  of  money  due  for  lost,  ft2  D.  780. 
Clause  limiting  time  to  sue  is  valid,  50  R  lb 
Oomputation  of  time,  wltere  new  proofs  substituted, 

60  R.  3. 
ICstoppel  against  company  from  urging  that  action  Is 

not  brouifht  in  time,  01  !>■  81. 
Ixecutor's  right  to  fus  oo  policy,  19  R.  881, 8Sft 


SR 


Expert  evidence  coacemtng,  06  D.  181 
that  noe  would  hate  been  inemssed  If 
were  known,  71  D.  639. 
Failure  to  MM,  tnaunr^  eondoct,  when 
107. 
legal  obstades  m  «xease»  26  &.  100^  107. 
F(H-  whom  it  may  concern,  83  D.  738;  62  D. 

when  protects  co-tenant,  86  D.  0M. 
Ignorance  of  oonditlon  Ihsritiog  CioM  is  .do 

50&R 

Insuraaoe  on  life»  extent  of  reoovecy,  K  O.  lOL 
Limitation  of  time  specified  when,  eomnienc—  to  ns^ 
26  R.  1O0W* 
er  Ume  to  SDS  vidid,  S6  B.  lM<li)7. 
waiver  of  condition  for,  27  R.  697. 


llortgagee,eatenttowluohbeaiiVteei>v«r,MD  Ml 

Meiw  sstion  after  nonsuit,  wlien  do4  In  tlioei,  i&  R  1«0 
Opinion  as  to  probable  effect  had  partieaactoU  in  a  iltf 

fereot  nuumer,  84  D.  99L 
Payment,  when  may  be  rsoovered*  86  R.  774,  776^ 
SUpulation  for  arbitmtian,  effect  of ,  28  R  667. 

in  potiogr  for  arMtraAion,  effect  of .  89  R.  fOMOC 

llmitiuv  time  for  aotioB,  00  B.  70& 

limiting  time  for  suit,  29  R  004. 

not  to  question  poUflor  after  death,  00  BL  TOR 

nut  toquesUnn  pottsgr  after  two  years,  60  R.  TOR 
Suit  by  one  not  named  in  poll<7,  86  D.  021. 
Time  of  eomnianelnff  aetion  An  poli^,  80  Dl  Sn. 
Who  may  sue  on  poUqir,  19  &.  3^1^  S33L 
Wlthliolding  decisions  on  proof  nntU  timansiiirsd,  60 
E.8. 

Vin.      FORBOR  IXBUftAim  OOMPARIH. 

Agent's  power  to  make  parol  contract  of,  10  B.  601 
Agreement  not  to  remove  causes,  validity  of.  U  R 

297-<9QL 
Oonditions  repugnant  to  constitution,  13  R.  300. 
License  of  foreign  insurance  companies.  S4  D.  331 
ReUliatory  clause  iu  insurance  law,  validity,  44  R 191 

-89R 

INTBRBST. 

See  Altbration  w  lysnoMnme:   Bahkm  inn  Baks- 

i««,  1;  BxieiPrnts  AHD  AvnimaTfiAitiBn,  II,  «; 
HoaTOAOxs,  III.  8;  NnaaTiAsus  fsnmkf*nKim.  II, 
4;   PAEtMiRSBip,  n,  1;  Bofttrmir,  ill,  8;  04- 

DRT. 

Accruing  after  commencement  of  suit,  92  D.  03OL 
After  roatuxity  of  contract.  76  D.  001. 
Allowance  of,  as  diumiges,  87  D.  750. 

of,  in  common  law  actions,  81  R  408^ 

of,  where  damages  unliquidated,  28  K.  Sli,  8tJL 

of,  as  damages,  28  B.  314,  316. 
Bonds,  rate  of,  after  maturity,  47  R  71,  T& 
By  what  law  controlled,  6  D.  192. 
Change  in  statute  does  not  effect  pra-extstfng  deM% 

T3D.  640W 
Compound,  allowance  <tf ,  84  R  101;  91  D.  ICL 

generallv  notaUowedj^2  D.  408. 

when  allowed.  0  D.  197. 
Computation  of,  by  merchantsT  inle,  60  D.  2iT. 

by  United  States  rule,  60  D.  287. 

how  made,  BO  D.  287>292. 
Condition  in  mortgage  that  whole  debt  shall  bwi—s 
due  for  non-peymeniof  InterMt,  vaHdltf  of,  38  Oi 
028b 
Coupmis  bear  from  what  time,  28  R.  17. 
Demand,  interset  when  not  oolleot  thie  tM  sftor,  28  Bi 

620. 
Demand,  tntersst  net  eollectatale  nntll  mftor,  when,  81 

D.  62a 
Does  not  run  during  eivll  war,  0  R  f50w 
Early  repugnance  to  allowtog,  6  D.  188. 
Forbearance  to  sue  ss  eonsicforation  for,  00  Dl  SBL 
I^>reigtl,  presumption  as  to,  37  R.  188,  W& 
Orounds  for  allowing,  6  D.  189. 
In  action  for  negligence.  28  R.  81ft. 
In  excess  of  statute  rate,  recovering,  U  R.  18R 
Insertion  of,  see  Nkootiablb  LssTxriiKsrs,  XV. ^ 
Interest,  beyond  penalty  In  bond,  29  D.  764. 
Interest  on  interest,  when  alloWMi,  60  D.  ' 
Judgment,  Interest  on,  60  D<  28& 
I.AW  of  what  place  governs,  60  D.  291 


Merchants*  rule  for  commititig,  60  D. 
Non-pa^mens  whether  dWMBOWMto^  80  B. 
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ODfanMhol  wmmntj  onwalmU  iwd,  tl  fi.  488^ 

raoto  do*.  M  D.  tn. 

nnliqiiH»Wn1  dwmndi,  n  D.  Cr& 
ftrtiftl  li^rnanta*  rate  Cor  eompuUng  tn  eMM  of.  BOD. 

Si7. 
PutMr-ftrigtat.MMsiMloo-iiHUMr,tf  D.fl«,BSOL 
lUte  of,  M  K.  flU,  »4. 

•ft«r  BimCarHgr»  47  B.  70-7ft;  80  R.  47-6a 

«ber»  tlilTiif  imte  dtangw*  S4  R.  2S8,  t54. 
RoeoveriBff  b«fof«  principal  it  doa,  0  D.  180. 
KaiM  fur  eootpotinir  tnlMVMt,  SO  D.  SiiT-flML 
Kale  in  dUfarant  aUtM  rMpwUnf  oomputatloa  of,  M 

D.  SMa. 
Unlltd  atOfOO  ralo,  60  D.  t87. 
Umrj,  eompciiiiiHl  interaot  m,  66  D.  887. 
What  dufganUo  after  matarilj  of  note,  0  D.  188l 
When  bofrina  to  mn,  6  D.  180. 

aUowable,  gwionai j,  61  D.  S77. 

alJowwl  aii^nat  fldiMriartoa,  6  IX  18C 

ftlkmod  bj  nnco.  6  D.  192. 

•JIowmI  oo  tadifmonte.  0  D.  107. 

■Uowvd  wider  special  agreonioiii,  0  D.  1881 

dknred  withoot  apedul  atfraeniont.  6  D.  101. 

maj  be  aUa«»ed  at  dieereilou  of  Jurr,  0  D.  188w 

tmf  be  allowed  aa  danuwia.  0  D.  IIM. 

■jmaote  are  made  oaforB  any  Interaat  hJla 
due',  60  1>.  ttOi 

lainaitao  mltqiiklated,  81  R.  48& 

IHrSHIX>GUTOBT  DSORHSBSk 
Sao  JUMMim,  I«^ 
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L 

IL 

UL 

IT.     BBUMttm  RWHTIL 

T.  tnsuBB  a>»  DwrBOcnoK  or  Paormrr. 

▼L  LiAnuiT  or  Immtuoaui  roa  Hmotm 

TIL  MAVRAiiLav. 

TliL  OuBiMM  ■!■  OofwmMmmn, 

■aa  Waa. 


U. 

•aU-exeeuttor,  81  D.  687. 
Mate  cannot  eonlrol,  81  D.  688 
vioiatkn  of,  when  a  poHUcal  and 

^■Mtioo,  81  D.  64ft 
wfUi  IndiMi  tribM.  81  D.  68& 


andatete  aooatHntloM,  81 
0.888. 
eooainielaoB  of ,  to  lor  aomt.  88  D.  466. 
daA«Md,  31  D.  6801 

boat  wiMt  tliaa  take  ■ftcl,  81  D.  680,  687. 
kwa.  wtaao  deemed  to  be,  81  D.  688.  537. 

of,  ovar  prior  atetvtea,  81 1>.  688. 

oC  aobaaquaot  aete  of  Gongraaa  over,  81 


a  JQdidal 


lent  of,  88  O.  678. 
didj  of  dtiaan  who  la  abroad  ia  to  ratnm,  00  D.  886. 
aflitoncia  of,  nmat  be  detemUned  by  political  de- 

partnaiit,00O.  084. 
Ii^i«  and  eonapiraey  to  lory  are  not  the  aama,  04 

D.  600. 
lavyinff,  aaaamblafa  of  man  to  aaMntial  to»  04  D. 

680L 
tovyiaff  dottned,  04  D.  670. 

lavyiav,  eoltotment  of  nen  to  not  enoofch,  04  D.  680. 
tovjinir,  formal  or  dedarad  war  not  aanential  to,  04 

D.670. 
towyinff,  inaiirraeClon  of  private  nature  to  not,  04  D. 

fiOOL 
iavyinc,  to  eonflned  to  Inaorraotlon  to  overthrow 

fofanunent.  04  D.  678l 
to^in<^  over  aetto  aaaenttol  to,  04  O.  680. 
lavyiqg;  purdnainflr  and  arming  vcMeia,  04  D.  680. 
lawii^f,  qmMitlty  of  force  to  not  material,  04  O.  btHK 
tovyli«;  naone  of  property  to  not,  04  D.  680. 
lavyfng,  amuggllng  to  not,  04  D.  680. 
tovytng,  tnaaon  bj.  aaMnUato  of.  04  D.  680. 
«f  lebaUlon.  whan  eoouneooedand  ended.OO  D.  08& 

w  tfom^  Ail  Sl  *  Am.  ft.*0;. 


nL    EmMia. 

Allan  onanqr.  ■fmoj,  aontraeti  o^  by,  and  with,  08 
D.088. 

oontraote  with,  00  D.  088. 

oonvoyanoM  by,  00  D.  087. 

tntaroouraa  with,  wban  unlawfolt  08  Dk  OML 

plea  of,  00  D.  082. 

ranaom,contrietofqi%08Di  088L 

aniteagainst,  00  D.  OML 

Biiitoby,00D.880. 

wltotoan.00D.0S4.088. 
Snonur,  all  iDbJaote  of  natloM  wtdah  am  aft  war,  88  He 

oonttnnaaaooh  no  matter  wbera  ha  li^  88  D.  f78L 
defined,  38  D.  770;  01  D.  S80l 
rebel  to  not  an,  88  D.  770l 

IV.    BuLramoT  Rivhtil 

BaDi8«rant  righto  In  aivU  war,  100  D.  700;  HJkf»i 

88  D.  678;  87  D.  6081 
defined,  01  D.  870. 
Blockade  not  auapandad  by  an  oeoaalonal  ebawaa,  8  Bl 

S18. 
Of  each  party,  80  D.  687. 
To  blockade  porta,  01  D.  870. 
VioUtiona  of,  who  may  panlah,  01  D.  STR 
Who  ara  aobjeot  to,  01  D.  880u 

Y.    SniURB  AVn  Daamwriow  or  PaomTT. 

Belliferanta,  right  to  capture  aoy  property  need  as 
unewa  of  war,  01  D.  880. 
right  to  eripple  reaoorcaa  of  advenaiT,  01 D.  880. 
right  to  aeue  and  destroy  property,  01 0.  880l 
Private  property,  ttobllUy  to  aeiaure  and  daatmetion, 

87  D.  600;  80  D.  01& 
Property,  right  of  aaoh  belligerent  to  deatroy,  87  D, 
600. 
when  may  not  be  deatroyed  la  war,  87  Di  606L 

YL    LuBiUTT  or  Iin»ivi»UALa  roa  Bniumi. 

Aete  of  mlawfnl  war,  aovarrign  to  alooa  aoooontable, 

87  D.  860. 
atlaena,  liabill^  of,  for  aeli  done  daring  war,  80  IX 

014. 
Indl  vtdwda  not  reaponaible  for  aato  directed  or  adopted 

b/  the  iovereign,  87  D,  860. 
liability  of  captoia  of  vacaal  nnier  aolor  of  laaoigent 

miutarv  authoritv.  87  D.  606. 
Military  offloera,  liability  for  aetolng  private  property, 

80  D.  018. 
Itobility  for  treepaatea,  80  D.  014. 
neoeeaity  which  wUl  juatlfy  taking  private  property, 

88D.  01& 
orders  of  anparior,  when  will  not  Jnatify  treapaaey 

80  D.  018. 
BokUers,  liability  ofL  8or  daatroylng  private  property, 

87D.608L 
Treapaeaea  aommlttod  by  ioldlart  during  war,  04  Di 

68L 

▼XL    MiBiiAL  Law. 

AppUaa  to  an  panona,  08  D.  18L 
CiuD  exist  only  in  locality  of  actoal  war,  08  D.  181. 
Oourta-martlal  are  of  apedal  and  limited  Jnriadtctlon, 
42  D.  67. 
dcdaiona  c^  witUn  their  jnrtodlctlon,  are  final,  48 

D.67. 
juriadlction  of,  48  D.  67. 

OMmbera  of,  not  peraonaQy  anawwaMo,  48  D.  67. 
Defined.  08  D.  181. 

Difference  between,  and  mDltaiy  tow,  OS  D.  180. 
Militaiy,  tow,  auprema^y  of.  over,  42  D.  64. 
offlcen  of,  aete  of,  oatakto  of  their  authority,  48 

D.66. 
oflSoera  of,  aete  of,  whan  reviewable  In  the  conrta, 

48D.  56. 
offloera  of,  liability  lor  torte  on  pertooa  not  In  the 

nervice.  48  D.  6& 
ofltoen  of,  right  o^  to  daatroy  private  property,  4S 

D.  60. 
offloera  of,  whrn  anawarabto  tn  the  oommon^tow 
oourta,  48  D.  66-48. 
NatOTB  and  effect  of.  08  D.  181, 188. 
Proctomatlon  of,  when  and  by  when  Ohoold  be 
08D.18L 


110    Xntenuktional  Law. 
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XntoxicaiLta. 


Tin.    OoiFDnun  OoTninim 

Ooiif«l«nte  itates,  wbethw  wwe  •  gOTenuMnt  d0 

/•eio,  M  D.  716. 
Ugi^latifv  MSli  o(  «»if«d«r»t«  tWtfli, TBlldltgr 0^ Ma 

INTBRMBNT. 
Bae  CmcnaiiB. 

INTBBPLBADBB. 
L  Bill  op,  Lm  Wbbii  and  Wen  Kot. 

n.  PLIADUrO  AKD  PEACTIOI  IV  CaAM  OP. 

L    Bill  op,  Lm  Wmh  avd  Who  Not. 

Abnanoo  of  «tber  remedy,  when  eaMntfal,  86  D.  708. 
Amounto  dalmod  by  the  Advene  cUiniAiits  need  not 

be  the  saino,  86  D.  608. 
At  Uw,  85  D.  710. 

Bill  for.  After  verdict  or  ludgment,  86  D.  708L 
Itoib  cIaIids  need  not  be  legAl,  86  D.  096. 
By  agent  agAinet  pilncipal  And  stranger,  86  D.  704. 
By  Attorney  Against  client  And  stninger,  86  D.  70^ 
By  bailee  a|{:AinBtbAilorAnd  stTAiiger,  86  O.  704. 
By  oorporAtion  agAinst  adverse  olAimAnts  of  dividend, 

86  D.  700. 
By  foveroraent  agAinst  adverse  ol  Aim  Ants,  86  D.  707. 
1^  insttrance  oompany  against  assured  and  a  stranger, 

86D.  700w 
Bf  Buker  of  note  against  assignee  and  attaehing 

ereditor,  86  D.  700. 
tfy  sheriffs,  reoetvers,  etc,  86  D.  700L 
1^  lax-payer  against  two  counties  olAlmlng  tAX  from 

him,  86  D.  700. 
By  tenant  against  hmdlord,  86  D.  706. 
Oomplainant,  eontraet  by,  to  p^  either  par^  Is  falal, 

86  D.  liiL  706. 
most  be  liable  to  one  daimant  only,  86  D.  087. 
must  be  mere  stAkeholder,  86  D.  700. 
must  be  person  from  wh(Hn  two  or  more  elaim  same 

debt  or  duty,  86  D.  OOft. 
I>eflned,  86  D.  701. 
Qrounds  for,  86  D.  007. 
Identity  of  demand  and  amount  nqulrsd,  86  D.  806, 


Is  both  a  oommoD-Iaw  and  equity  ramedy,  86  D.  686. 

Not  regarded  with  favor,  86  D.  006w 

One  eluniAnt  cannot  file  against  another,  86  D.  606^ 

fttatatOTT,  86  D.  710.  711. 

Suit  against  complainant  need  not  haw  been  bsipm, 

8A  D.  60a 
Wrong-doer  not  relieved  by,  86  D.  701 

n.    Plbadimc  An>  PRAOnOB  IM  Ci 


AfBdavlt  to  bin  of,  86  D.  707. 

Bill  for,  chief  requisites  of,  86  D.  006. 
how  to  describe  the  daim,  86  D.  707. 

Oomplainant  roust  admit  his  liability  for  the  whole 
sum.  86  D.  700,  70L 
must  be  in  condition  to  perform  decree,  86  D.  701 
must  bring  or  offer  the  fund  in  court,  86  D.  706» 

Oosts,  how  and  to  whom  awarded,  86  D.  700. 

Procedure  and  proofis,  86  D.  706b 

INTBBSTATB  OOMMEBOB. 
Fower  of  congress,  when  exdusive,  60  K.  888,  808l 

of  stole  over,  69  EL  269-282. 
lUtfulaUon  is  exdusively  in  congress,  44  R.  678. 
Statutes  re|n>l**iD8  chaiges  of  railroads,  validity,  44 
R.  077-079. 
regulating  commerce  between  the  stotes,  04  D.  146. 
T^  on  express  companies,  69  R.  278. 
on  traveling  drummers,  validity,  60  R.  887-ttl 

INTBBVBNTION. 

Application  for,  how  made,  16  D.  180. 

must  be  made  before  trlAl,  10  D.  179. 
DeUy  of  suit  must  not  arise  from,  16  D.  171 
Distinguished  from  interpleader,  16  D.  177. 
Intervenor  cAunot  urge  irregulAriUes,  16  D.  180, 180; 
90  D.  721 

must  Accept  suit  as  he  finds  It,  16  D.  180. 

mnrt  not  delAy  principal  suit,  16  0. 171 
Liabilities  of  intervenors,  16  D.  184. 
Objections  to,  lO  D.  181. 
Origin  mAm»nnUpU1>.m» 


Remedy  of  intervenors  to  correct  errors,  16  D.  18^ 
Righto  of  intervenora,  16  D.  198;  16  I>.  184^ 
Btotutory  provisions  oonoeming,  16  D.  171 
When  intorvenor  deemed  defeudant^  and  w 
ilL  16  D.  181 
mAy  take  place,  78  D.  671 
Who  may  intervene,  16 1>.  162;  16  D.  18L 

IKTOZIOANTa 

L    CnriL  Damaoi  Laws. 
XL    RnuLATiife  Bali  op. 
IIL    Eppior  OP  Ihtoxioation  cm  Aon  av»  OnmACffSL 

Bee  CoKannmoHAL  Law,  111,  8;  Oaimual  Law,  I,  8, 

VI,  21;     IKSDRARGB,  V;     JmiT    A3»  JUBOttS,  il,  S; 

Nbw  TMA^  II,  6;  Wills,  1, 1 
BAbitUAl  intemperance,  see  Maauasi  mmb  Dirofto^ 

L    OinL  Damaci  Lawi^ 

Are  strictly  oonstrued,  48  D.  681 
DAmagfiS.  evidence  to  mitlgAto,  86  1 

exempiAry,  Allowed  by,  4d  D.  631 

whAt  eseentisl  to  recoveiy,  48  D. 

DcAth,  murder  or  suicide,  62  R.  100, 16L 
Exomplsry  dAUiAges,  26  R.  8''>8,  860. 
General  tenor  of,  86  D.  888;  48  D.  021 
Give  no  action  tor  death  in  Mam.,  36  R.  OOL 
Inluries  for  which  action  will  lie  under,  48  O.  80. 
Injuiy  to  means  of  support,  86  R.  866-367. 

to  person,  26  R.  867,  361 

to  person,  what  included  in  this  term,  48  D.  fSBw 
Injuries  to  property,  25  R.  867. 

to  property,  wliat  induded  in  this  term,  48  D.  fSBw 

to  third  person.  62  R.  100. 
Joinder  of  parties  in  actions  under,  48  D.  691 
Joint  liability  under,  26  R.  862-801 
Liability  for  acto  of  bartonder  or  servant,  48  D.  iS7. 
Means  of  support,  what  included  in  Uiia  tens,  4b  Oi 

621 
Measure  of  damages,  85  R.  868,  861 
Mental  distress,  recovery  for,  62  R.  161 
Relatives,  action  for  damages  to^  ondsr  drQ   damsgr 

liquor  laws,  48  D.  626-681 
To  whom  liable,  26  R.  861 
Threatening  language  \if  husband,  evldanea  eC,  68 1 

160. 
Validity  of,  86  D.  887,  838;  60  D.  870;  47  D.  601 
Wife's  right  of  action  for  death  under,  V  &.  81S-6il 
Where  prevaU,  86  R.  861 
Who  liable  under.  85  R.  862-861 
Who  nu^  sue  and  be  sued  under,  48  D.  691 

IL    Rmolativo  8alb  op. 

Qub,  nle  tn,  when  vioUtes  law  against,  0  IL  488- 

48l 
Chib,  when  formed  to  evade  laws  sgainst,  88  R.  488- 

435. 
Destroying  boost  where  Intozleants  were  told,  44  1 

111. 
Drutftriflt  combining  other  bosiness  sellinf  vStboot 

license,  26  R.  lH 
Importotion,  state  cannot  prohibit,  85  D.  _  _ 
Invitotion  to  drink,  when  a  SAle,  82  R.  481^ 
License  to  sell,  effect  And  scope  of,  36  D. 
to  sell  Is  not  A  contrACt,  85  D.  885. 
to  sdl,  stote  nuiy  revoke,  86  D.  881 
Looul  option  Iaws,  85  D.  337. 
LoGAl  opUun  lAws,  VAlidity  of,  17  R.  486;  47  D.  600;  II 

R.  117, 118;  18  R.  421 
Medldne,  sellinflr  as,  whether  prohibited,  88  B.  81ft- 

847. 
PArty  selling,  must  show  excuse,  72  D.  61 
PhysiciAiis  And  drugi^lsto,  whether  within  law  against, 

38  R.  845^847. 
Power  to  regmlAte  saIc  of  liquor,  74  D.  101 
Rle;ht  to  sell  is  not  guiirAateed  by  the  lourteentk 

Amendment,  85  D.  388. 
Sele  in  vlolAtion  of  Iaws  of  Another  state,  S  R 

671 
Belling  beer  *'  on  premises,**  whal  is  not.  K  R.  481 
to  minor  believed  to  be  of  age,  61  R.  821 
to  minor,  appearance  of ,  as  tn  age.  61  R.  881 
Spirituous  or  intoxicating  ttqioofff,  what  sn,68  &  8^ 

81 


^uDwOOEXOft&cflL 
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ludgM.    ISl 


ferWddiiv  fl^  to  dnwkanii,  minon*  tie.,  15  D. 


f orflndiv*  SB  D.  SS4. 

flnnjr  ei^  powar  to  rafpilHte  nto  of>  9%  D.  888. 

giTiiV  ril^  to  dMMaagm  w^Toad  penon  Mlling,  85 

D.  88& 
prohfbitinf  mmifawtaiv  «nr  ail«  of,  85  T>.  882,885. 
prohibitlBir  Mit  la  ipwfaJ  locality,  85  D.  »S7. 
reqniriv  lieeiMS  to  toll,  85  D.  S3&. 
Buta  polieo  powuv  to  ngahf  nlo,  85  D.  881,  834 
ftabiia  nuUiiff  kaeping  pHflia /ac<<  ovidenoe,  valid- 

Itj,  431Lt8^2B. 
pBntahii«  oo  npaUlka  of  ketplof  It  voU,  48  B. 

87  tSb 
icpiIatinforproliiMtinf  nio  «(,  validity  «(,  86  D. 

887,  888. 
nqoiriiic  oonTieyon  od  nputatioo  of  keoptng  grog 

that  Moii«  one  drink  ■kail  ba  pKaiA  foHt  ovldonoa, 
48  B.  88,281 
8«iday,  law  ekwinf  nloou  as.  validity,  41  B.  579, 


BaiMUy,  nlBBf  o^  tnml^UB,  wko  an,  85  B.  854, 

855. 
Wtoa  a  wwHri— ,  68  B.  87. 

m.   Brvaor  ov  InoxioATioii  oi  Aon  ah»  Oob- 

TKAora. 

Artiltratoi^  fntozloatfon,  MUlng  aaida  award  tor,  85 

B.«ft. 
Ai  a  dafeMO  to  tfliM,  60  R.  tie. 
Ai  Mmm  to  promlaMMy  note,  18  R.  881. 
Am  groaBd  of  roMliuiiiif  oontract,  15  D.  574. 
BoamJUa  kdUor  of  note,  whora  maker  latoxleatod, 

SB.  851. 
Oootiaei  bj  istozleatod  penon,  84  D.  868. 
Oeakneu  with  penon  foond  to  be  an  haUtoal  drnnk- 

od,  8«  D.  601. 
DifMoonnla  as  a  defease  to  erine,  60  B.  8t9L 
DnakemMH,  eOect  on  eapeoity  of  penon  to  eontnct, 

ISD.  86t-666L 

of,  oa ooatnokn  D.  879; 8  B.  851; U  a  86»- 


LoUen,  fpedflcaUoB  Ubenll j  oonetraed,  tl  91  188^ 

806. 
•pedfloation  nqinlrad  of  Inventor,  81  D.  891 


oontcael  dnrtng  fober  Intorval,  81 

R.8Q. 
Babfuad  dnmkaid,  eontnd  ef  one  dedand,  81 

B.8Q. 
Hoaidde  ooBwrftted  by  penon  in  etato  of,  evldeoee 

aito,18D.  788. 
MuTkge  ef  tetozicatod  penon,  valid,  44  a  lA 
0fladoner,asdeienae,21  B.  88. 
Ornker,  as  defenea.  81  R.  29l 
Of  Maker  of  noto^  effect  of ,  8  R.  9SL 
of  aenon,  dnriog,  81  B.  8SL 

INVBHTIONS. 

aftor  applying  for  patent,  47  D.  488^ 

■Aer  patent  iseoea,  47  D.  451. 

belon  applyiBK  for  uatont,  47  D.  441 

of.  bgr  Inventor,  47  D.  'i4.V461. 

flf  taventlon.  47  D.  443-46L 

of  riftat  to.  40  D.  468;  47  D.  448-451. 
Aflqoieseenee  in  known  public  nee  of,  47  D.  4A 
Adi  of  abandonneent,  47  D.  444. 
Allovfak;  to  go  into  public  n^e,  47  l>.  440. 
Greomrtanees  of  Inventor  may  axeose  delay,  47  D. 


IMieation  of,  to  the  public,  47  D.  448. 

Delay  in  applying  for  patent,  47  D.  44fc 

DiligwMje  reqolnd  In  proceeding  for  patent,  47  D. 

443. 
EmptoyeKs  right  to  invention  of  employee,  60  B. 

647. 
btwrimeotal  nae  of.  Is  no  abandonment,  47  D.  460l 
Hittory  of  laws  to  enoouraffa,  47  O.  446. 
Intent  to  abandon,  from  what  inferred,  47  D.  444. 
No  pnipeity  tat,  at  eommon  law,  47  D.  448. 
L«tten  patont,  deecription,  certainty  required,  and 
for,  81  D.  805. 

dtRingaleh  new  from  old,  81  D. 

patent  void,  81  D. 


epedfloatlon  U 


8ML 


.804-806. 
PioBts,  noovwj  of,  for  dehgrin  putttng  m 

B.  496w 
Public  sale  of,  before  patent,  67  D.447. 
uaeof,detoed,47  D.  846. 
me  of,  what  la,  47  D.  44S-U0. 
Railroad,  duty  of,  to  me  Inventions  to  piuvuni 

of  8re,  88  D.  78. 
atatntea  regarding,  in  Bngland,  47  D.  4481 

tai  United  Btatee,  47  D.  444. 
Unpatented,  protection  of  In  equity,  96  IK  68B 

IBBIQATION. 
•m  WAtn-oouBSM,  vn;  U  ^ 

ISIJUIDS. 
•m  WATn^ooimsM,  XL 

JBTTISON. 
See  SHimas,  XL 

joiNDBR  OF  AcrnoNa. 

•m  PuiAMas  An  PMonoi,  IL 

JOINT  OOMTBAOT& 
Bee  CoirraAon,  X. 

JOINT  OUABANTOaa 

•M  aVAEART;  QOAnDtAS  AIB  WmMM,  IL 

JOINT  NOTB8. 
•m  Nmohabli  IvsffRviiiimi,  T. 

JOINT  8TOOK  OOMPANIBa 
Bee  UniioOEFonAnn  AisoaATioaiL 

JUDOBS. 

gos  Cownurr,  Oounn;  JmmcM  op  «■  FiAOt 
Mators;  OmoiSA»Omcua,III,8;  Vfmwnu, 
11, 4,  k. 

Attorney  cannot  aot  as  Judge,  85  R.  589.  546i 
Ghanoellor  of  univoreity  with  powen  of,  lialilUty,  88 

B.006,60& 
Oonipekonqr  where  he  has  not  heard  aignment,  85  R. 

DisquaUfled,  eoneent  tliat  diaqnalifled  may  act,  84  a 

180. 
dlequalUled,  may  perfonn  ministerial  act,  64  a 

181. 
diiQualifled,  must  act  when  there  is  none  ether  by 

wnom  caoae  can  be  heard,  84  D.  181. 
disqnallllcation  of,  bf  having  been  counsel,  84  a 

diequaliftcatlon  of,  by  interest  In  euit,  84  D.  187. 
diequalillcatlan  of,  by  relatlonehip  to  suitun,  64  a 

127. 
dlsqualtfleatlon  of,  Mveral,  84  D.  188. 
diaqualiflcation  of,  waiver  of,  84  D.  180. 
must  not  sit  in  his  own  cause.  84  D.  126L 
not  disqaalifled  In  common  law  by  affinity  or  eon* 

sanjniinitj,  48  D.  127. 
statuto  which  renden  act  of  dioqaalifled,  void,  64  a 
128. 
Ecclesiastical  eonrto,  Judgee.  1ia>>nity  of,  85  B.  696^  68f. 
Judicial  power  cannot  be  delegKL^^J,  85  k.  54L 
Liability  of,  to  acUoni,  88  R.  OO-l-^M. 
when  without  Jurisdiction,  32  D.  49. 
Personal  liability  for  judicial  acta,  26  R.  094-708. 
Persons  with  Judicial  functions,  personal  liability,  86 

R  605-702. 
Same  Judge  need  not  pronounce  dual  and  preliminaiy 

Judgment,  25  R.  54L 
Statuto  authorizing  attorney  to  sit  as  Judgs,  Is  valid, 

85  R.  640,  641. 
What  ofltosn  hnvs  JvdIolal  ftuietloDa,  86  &  605-79B 
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JUDGMENTS. 

L     VllVBB.  RktDITIOM,  EDTBT  AMD  AlllHB 

i.  Ifaitire,  RtndUwn  and  Entry. 

m.  Of  Jadgm«at«    and   Dtanm  Qmn- 
•rally. 

h.  Form  OS,  AnMiidmeiiC 

«.  Nonsuit  or  Deniarmr. 

4»  Of  JusUoe't  JttdfpaoQtfti 
1  Tim*  0/ JSntry, 
IL  A  tHM  ;»v  Tuna  JKnfry. 
i.  Final  and  InUrUeutory  lhcrwe§, 

O.      ▼aUDITT  AMD  RiOVLARITT. 

L  QeneraUy;  Pretumptiont  in  Favor  •/. 

t.  Judgmtnti  irithoui  Jurudietion. 

In  ITnaiaAoriMd    Appearanea    ^f   AUor- 

neft. 
4.  Fraud  in, 

6.   fr/i«r«  Momno/ D^mwiantff  and  SoiiM  ^o< 
&rved. 

C  JudfftnenU  by  Cot^fgstion,  Agrumeni  or 
_  /Vautt. 

lu.    ErpxcT  Ok. 

L  Q*neratty  and  to  Tranter  TiUa, 

1  Merger  q/Csuts  of  Aeti^yn  in. 

lb  Co>u;<tMiv0neM  m  i2M  Judicata  or  Jb- 

a.  Genorally. 

k  Admissibility  onder  Gonenl  Inno; 

Plesdingin  EstonpeL 
A  What  deemed  Abjudicated  by,  and 

Evidence  as  tow 
4L  Who  Bound  by,  and  sciainst  Whom 

Admissible. 
«.  Beeovery  in  Different  Form  of  Ao* 

tion. 
/  Keeovery  against  Joint  Debtor  or  for 
Part  of  Demand. 

fJndgment  of  Nonsoit  or  DismlssaL 
Jod(fments  in  Beni  and  1a  Speoial 
Prooeedlngii 
4  tAmcf. 

tL  Natora,  OommenesmeBt^Bstentsiid 

Daration. 
h.  Error  in  l>oelceting; 
«.  Priority  of. 

d.  Property  Sabjeot  ttw 
€.  How  Lost. 

IT.      UraACUMKKT  AND  ATOIOAJfOI. 

L  CoUaUral  ImpeachmenL 

a.  By  Parties  or  Priviei* 

b,  Bv  Third  Parties. 

1  Vaeattng  and  SetHng  AiUte;  Berttm  of 

SeUing  A  tide  DefaulU. 
lb  Re9er$ai  and  Stay  qf. 
4.  BqnitabU  ReU^againtL 
T.    Bctut  Vaoimm  to  iUVITB. 

VL      ASSIGKMKMT  Or. 

Tn.    AonoNS  0>. 
niL    SATisPAcnov  Ain»  DtaoHAioi. 
UL    FMmiom;  op  Sutir  arATH;  FtoflUk 
L  Foreign. 
%  OfSiaUrStaU$. 
IL  0/ Federal  CourU. 
4.  Of  Confederate  Statei, 
•m  Aomiraltt;  ArrAonMisrrB,  Vn,  B;  Audita  Qn- 
rila;  GoHriscATioic;  CoffPi.icropLAWB.  Ill;  <joh- 
■TiTt'TiONAL  Law,    II,  8;    OotTRnis;    Criminal 
Law.  V,  10;  Ejbctmsnt,  Iff;  Eorrrr,  U.  1,  IV,  4; 
EsToppRi,,  f;    ExRounoNs;     Fraudulrkt    Cox- 
TatANCRS,  fl,  2;   Habras  Corpus;  Homkbtrads, 

III,  S:   Hi'BBAND  AND  WiPR,   IV,  2;    rxPAKCT,  11.  8; 

iR/uNonoNS,  f,  S;  Insakitt,  IV;  Jidicial  Salks; 
JusncRi  OP  THB  Pracr;  Mandamus,  I,  3;  Mar- 
tiSD  WoMiN,  I,  6;   Mrrorr;  Mortoaorr,  V,  8: 

PlRADINOAMDPRAOPICK.  XIII,  6;  PROBATRCorRTM; 

Quo  Warramto;  Soirr  Facias;  Sirrtyhjiip,  HI, 
I.  VI,  8;  Taxation,  IV,  6;  Wiuu,  IV,  8. 

Against  executor,  effect  a^inst  surety,  see  Ezrou- 

TORS  A3ID  ADMTNiSTRATORH     VI,  8. 

Bankruptoy  law  afleotd,  see  Bahkrupvot  and  Inbol- 

VRNOT,  III,  VI. 

Decisions  o(  land  oflloers,  see  Publio  Lands.  IV. 
Writs  of  reaordarifaoiae  loquelam,  woo  Writ  op  Hs- 

OOWAEl  FA0U«  Lo^UIIiAM. 


death  el  party. 


t     NATVKI,   RBIDmOH,    ElTRT   AND 

L  Naturm,  B 
flL  Of  Judgments  and  Decrees,  Qaomma^ 
Board  of  polioe,  lodgmeit of,  effect  of,  4^  D.  MT. 
Parties,  Joint,  when  Judgment  must  be  against  aO  m 

none,  3S  D.  IW. 
Whother  a  contract,  56  D.  656;  94  D.  lOl 

b.  Form  of  Amendments 

Amendment  sfter  appeal  taken,  14  D.  616,  StSL 
after  lapse  of  term,  12  D.  148,  351. 
connecting  derloal  em»ni  in  entry  of.  12  D.  3SI,  KX 
Jndirment  reoonl,  correcting,  what  evidence  admia 

Bible  for,  18  D.  862;  15  D.  24L 
of  ludgment  and  reords  nuns  pro  lime,  16  D.  Ml 
of  Judgments,  and  the  entries  thereof.  11  D.  198:  U 

861-«63;  14  D.  616. 
not  to  be  amended  or  set  aside  after  term,  IS  D.  14fl 

Amount  d,  must  be  designatad  in  dollan  and  eeuts, 

Evidence  to  correct  dertcal  errors  by,  12  D.  862. 
In  numerals  without  any  doUar-mark,  71  D.  S78L 
Misnomer  in,  lOo  D.  6& 

SL  Nonsuit  or  DemuzTw. 

Final,  Judgment  overruling  or  sustaining  demnmr  li 

not,  60  D.  481. 
Nonsuit,  when  proper,  68  D.  812;  60  D.  711. 

4,  Of  Justices'  Judgments. 
Justice's  liability  for  failing  to  enter.  40  D.  381 
When  may  be  rendered  and  entered,  46  D.  4i8L 

8.  Time  of  Entry, 

Entry  of,  relates  to  flrat  day  of  tenn,  52  D.  10& 
FUlurs  to  enter  at  proper  time,  40  D.  386. 

t.  JTufic  pro  Tune  Entry, 
Amending  nunc  pro  tune,  87  D.  600. 
nunepro  tune,  on  what  Justified,  91  D. 
of  records,  and  its  effect,  42  D.  156. 
Entry  of,  nunc  pro  dmc,  because  of 

68  D.  10& 
Nunc  pro  tune,  entry  of,  IS  D.  47. 

6b  Finai  and  tnterieetUory 
Definition  of  final,  69  D.  667;  60  D.  427. 
Definition  of  interlocutory,  69  D.  657;  60  D. 
Dismissing  cause,  when  final,  85  D.  689. 
Final  and  interlocutory,  what  are,  90  D.  24& 

and  interiocntory.  In  criminal  caeos,  69  D.  4381 

in  foreclosure  suits,  60  D.  436. 

in  partition  suits,  60  D.  484. 

to  proceedinRR  respecting  psrtnershtps,  60  D.  436. 

in  proceedings  to  condemn  lands,  60  D.  481^ 

Judgment  granting  new  trial  Is  not.  60  D.  4SL 

Jodtnnent  overruling  or  sustaining  demnnw  is  not, 
60  D.  48L 

Judgment  refoiing  to  grsitt  faijanetioii,  when  ta  oot. 
60  D.  432.  .  -^         >~,  -^ 

Judgment  reversing  Judgment  Is  not,  60  D.  481. 

Judgment  reserving  question  of  costs,  60  D.  48X 

what  should  contain,  66  D.  78^ 

when,  81  D.  274. 
From  which  appeal  taken  is  final,  2  R.  4S0l 
Granting  new  trial  is  not  final,  60  D.  43L 
Instances  of  final  and  interlocutory,  60  D.  489.  486. 

436-488. 
Same  Jiidspe  need  not  pronounce  final  and  Draltmia- 
Riy,  ^  B.  641.  *^ 

IL      VAtiFDITT  AHD  RmULARITT. 

1.  QeneraUy;  Freeumptiom  in  Favor  ^. 
Against  administrators,  I  D.  112. 

deceased  persons,  80  D.  169;  18  D.  628i. 

infants.  18  D.  159. 

lunatics,  32  D.  70. 

non  residents,  14  D.  806l 
Finding  in  support  of,  when  prasimivl.  100  D.  48L 
Uamishee,  Judgment  against,  most  be  in  due  o>urw 

of  law,  40  D.  342. 
Irregular,  how  differs  fhHn  enxmeooL  88  D.  666^ 

is  not  void,  48  D.  358. 

valid  till  set  aside,  88  Dk 

What  It,  80  D.  1601 
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■ofllotent  to  diiqiialtiy,  »voida  Judff- 

luent,  32  D.  SSi. 
JiHlgtt,  iutcntt  rafflctont  to  disqualify,  what  Is,  82  D. 

25S. 
Of  inferior  eoarta,  presomptioa  in  Ktvor  of,  92  D.  878i. 
Premiiu|«tMNi  In  f^Tor  of,  ii  O.  859. 
lUnJttcd  by  diaqiuJIliod  judn,  vsUditj  oC,  84  D  127- 

Void  b»«nae  onUrsd  by  disqiuUfled  Jodgv,  84  D.  129. 
VImb  nuUiij,  88  D.  «UL 

9L  J%tdjmfenU  toUhoui  Jurisdiction. 

Action  on.  want  of  Jorisdictioo  as  &  defense,  70  D.  280. 
A^Twt  a  deeeaised  ijeraoo,  whether  void  or  voidable, 
52  D.  109;  91  D.  848. 

luti  itic,  21  a.  33. 

perauu  beyond  territorial  ifmfts  el  eoort*  94  D.  708, 

7ca 

AtUcksoD,  for  want  of  |arisdlotion,  13  D.  888. 
CuUaterai  aUatjc  on,  fur  want  of  JutiwUction,  92  D. 

3;s. 

Orarta,  inesumfrtion  In  favor  of  Jurisdiction  ol,  88  D. 

451;  94  D.  7tf5;  95  D.  461. 
leifectoC  whon  JurisOicilon  Is  obtained  by  attachment, 

42  D.  SOl'. 
In  exeeai  of  anthority  is  void,  28  D.  44. 
Jurialictioii,  findiniga  iii  support  of,  87  D.  223. 
Jonsilictiwii,  when  mode  of  acquiring  is  abown,  none 

other  is  presumctl,  76  D.  A>u. 
Non-residenttf,  Ja<ls:inent  agHinst,  48  D.  273,  319,  589. 
Xi«iee  to  defemlaiit  w  eMsenlial,  44  D.  270. 
N«ilioe  to  dofendant  need  not  be  {lenional,  48  D.  279l 
Of  ennvictlon  of  criiiia,  which  court  bus  no  Jurisdic- 
tion over,  26  D.  41. 
Of  cuort  having  no  jurisdiction,  62  D.  158. 
On  sumni>*iM  not  served  for  lougth  of  time  requirsd  bv 

ftUtute,  87  O.  297. 
Kebatting   presamptioo  In  favor  of  Jurisdiction,  96 

D.  451. 
Kedtals  of  JarteUetkNi  in,  86  D.  288;  94  D.  705. 
Henries  of  pniessi,  adjudication  of  sufBcienfy  of,  92 

a  875. 
Statute  authorising,  without  notice  of  validity  of,  48 

D.  209,  f7& 
Smnmary,  against  estrays  and   trespassing  animals, 

statuts  auihorislug,  48  D.  27& 
Snmnitiy,  against  vessels,  statute  authorising.  vmUdltgr 

of.  48  D.  274. 
Void  lur  want  of  Jurisdiction,  80 IL  74& 


8.  UnmuUuniaed  Appearand  t/  Attomay* 

Auum^,  dlaputltig  antburilj  of,  in  action  on  a  Judg- 
ment. 89  D.  bSb, 

wuHithorised  appearance  of,  63  D.  470;  75  D.  148. 

■nauthunsed  ap|warauoe  uf ,  effect  on  btma  /id$  pur- 
ehaser.  76  1>.  14a 

anaothoriaed  appearance  of,  reUef  by  notion,  75  D. 
146. 

■Bautburiapd  appeanmos  of.  Judgment,  wheu  held 
Talid.75D.  14& 

unaathorlaod  appearance  of.  Judgment,  when  held 
void,  75  D.  140b 

4.  Fraud  iaiL, 

AnJHng  for  fraud,  62  D.  15& 

Fnuiil  in  prooeedlugs  docs  not  render  It  void,  79  D. 

752. 
fining  on  account  of  fraod,  14  D.  685. 
Wb«r  senrioe  prucured  through  decoying  Into  Juns- 

cltctiun,  7  K.  136. 

I.  ITAerv  Sa^eral  Ve/endantM,  and  Soma  Not 

Served. 

Against  partner  not  served  with  process,  is  void,  44 
D.  670. 

Against  partner  under  the  Joint-debtor  act,  44  D.  570- 
573. 

Entirety  of .  32  1)  0(H-607. 

Partiisnhi|»,  prucoediiigs  a;eain8t,  where  only  one  part- 
ner i«rved,  valiility  of.  44  D.  570.  571. 

▼old  as  to  one  party,  wtieUier  void  aa  to  all,  S2  D. 
tflH-4»7. 

1  Judffments  by  Onsfetnon^  Agreement  or  D-'/atUl. 

Against  partner  on  confenilon,  or  upon  appeanuiioe 
entered  by  opartnar,  4^  D.  670. 


Assessment  of  damages  on  default;  defendant's  riglM 

to  offer  evidence.  88  D.  077. 
By  confoflsiuii,  87  D.  390. 

af^ent,  when  may  confess,  99  D.  278. 

oollateiul  attack  on,  73  1>.  528. 

entered  by  cleric  for  sum  dUTerent  from  that  aaa- 
fosfied,  99  D.  27.S. 

execution  on,  before  entry  of.  Is  voM,  99  D.  177. 

for  money  not  yet  due,  99  D.  270L 

Is  ransly  void,  99  D.  275. 

of  one  of  two  defendants.  99  D.  277. 

partner  cannot  confusB  Mgain^t  Arm,  09  D.  277. 

suiement,  affidavit  to,  sufficiency  of,  90  D.  277. 

statement,  delects,  creditors  may  avoid  for,  09  IX 
276. 

statement,  defects  in,  do  not  make  void,  99  D.  271 

sUteincut,  sufficiency  of.  04  D.  6<a;  75  D.  109. 

statement,  wbottier  essential  to,  99  D.  275. 

statute  authorizing.  Is  sinctly  construed,  40  D.  56 

to  secure  future  aJvaiious,  99  D.  2T0. 

voluntary  confession  of,  when  void,  87  D.  74. 

when  void,  65  D.  522.  72  D.  415. 

without  uretlitor's  lcnowIcd;7e,  99  D.  276w 
Confeesed  bv  ono  partner,  effect  of,  32  D.  006;  84  D. 

471:  37  1>.  471;  44  D.  671. 
CoufesBion,  see  Attoknbt  and  Clibxt,  III;  PASTHsa- 

SHIP,  HI,  6. 
Defau  t  is  a  confoMion  of  the  truth  of  a  bill  In  ehai»> 
eery,  01  D.  244. 

effect  of,  77  D.  802. 

reci>rd  supiHirting,  what  Insufficient,  77  D.  Oil 

what  admits,  71  D.  252;  79  D.  248. 
Oomishcc,  default  against,  rendition  of  Judgment  by, 

46  0.346. 
Partner  cannot  confess,  12  D.  37. 

IIL    EPTBCT  or. 

1.  Generally,  and  to  Transfer  TitU. 

As  evidence  in  creditor's  suit,  61  D.  298. 

Attachment,  dissolved  by,  39  I>.  009. 

Conveyance,  JudKment  or  decree,  when  opeimtes  as  ^ 

80  O.  86-40. 
Oorporation,  Judgment  against,  aftsr  dissolution.  40 

D.  737,  789. 
Creditor  acquires  no  property  by,  prior  to  sale,  89  D. 

60& 
Criminal,  not  evidence  in  civil  cases,  13  D.  291. 
Divesting  title  b\-  Judgment  in  trover,  11  D.  521^ 
In  ejectment,  efxtct  uf ,  44  O.  200. 

effect  of.  on  after-acquired  title,  54  D.  640. 
In  inrtitktn.  effect  of,  40  D.  640,  642. 
Judinnoiit  for  plaintiff,  wlieu  |w*iws  title  to  the  pro^ 

eity.  17  D.  218. 
in  trover,  when  passes  title,  26  D.  87a 
Mechanic's  lien,  when  destn»yed  bv,  41  Dl  284. 
Of  imrtitiiin,  its  effect  on  title,  36  D.  39. 
SLitutf  ;0^  in;;  effect  to.  on  the  title,  .16  D.  38. 
Title,  effect  on,  of  Judgment  In  federal  court,  SO  D.  89 
when  divested  by.  3H  D.  37. 
when  iMces  by,  11  O.  524;  18  D.  604. 
Usury,  Judgment  may  bar  action  for  money  paid  as,  §• 

i>.  402. 
Where  divests  title  per  te,  36  D.  37. 
Writ  uf  right,  effect  uf  juJ^'nioni  in,  60  D.  171 

1  Merger  uf  Cauae  o/  A  etit/n  in. 

Against  one  partner  merges  debt,  1 1  D.  OUL 

Against  partner  or  Joint  debtor  does  not  merge  the 

demand,  21  D.  473. 
Menfor  by,  71  I>.  355;  75  D.  255. 
aoiMunl,  Judgment  for  pari  of,  effect  as  merger,  79 

D.  T62. 
by,  effoct  on  the  cause  of  action  on  which  it  is  baaed. 

94  D.  649. 
by  forfeiture  of  delivery  bond,  fUt  D.  436. 
by  recitvery  again^a  one  Joint  obli-ror,  43  D.  62,  066 
by  recttverv  of  part  of  acc-tmnt  or  ilcuianU,  32  L>.  464, 

456;  49  D  374. 
bv,  when  i^cainst  a  member  of  a  Ann.  38  I>.  686. 
of  cause  of  action  b}*  JiiJ^munt  Hguitist  partner,   88 

D.  0^ 
of  cause  of  action  in.  15  D.  81;  53  D.  300. 
of  cauiie  of  action  )ien<llng  suit,  73  D.  (U)8. 
valid  Judj^meut  hi  essential  to,  97  1>.  207. 
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Ifaimr,  when  defendant  has  concealed  part  of  plaint- 
uTi  cause  of  action,  86  D.  51. 
wbere  part  of  an  account  only  ia  embraced  In  aolt, 

78  D.  760-782. 
frtiere  tlierB  are  eeveral  caosea  of  action,  78  D.  622. 

lb  GMMlMifiwiMM  «u  Bm  Judicata  or  BtU>ppeL 

a.  Generally. 

Coneloeivenea  ae  to  matten  not  neceeearily  deter- 
mined, 88  K.  778-780. 
of,  62  D.  636;  67  D.  629;  68  D.  «10;  62  D.  660;  91  D. 
407. 
ConoiuriTe,  when,  68  D.  S66w 
when  not.  48  D.  774. 
till  reversed,  47  D.  877. 
Krroneoas,  bu«  another  proeecntlcn,  87  D.  140. 
Krrur  does  not  impair  estuupel  by,  86  D.  27& 
Estoppel  by,  91  D.  407;  OU  b.  741,  776-783. 
Evidence  m,  under  the  g^iienvl  issue,  68  D.  632. 
In  ejectment,  conclusiveness  of,  44  D.  90O;  48  O.  776: 

63  D.  365. 
Judgment  roll,  whether  the  whole  must  be  put  in  evl- 

deuoe,  11  D.  709;  14  D.  187. 
Motion,  decision  on,  not  ret  odjtMiieaia,  40  D.  680i 
Qf  a  divided  court  is  ooucluuive,  65  D.  688. 
orphan's  courts  are  conclusive,  14  D.  &OSL 
what  conclusive  evidence,  20  D.  113. 
Pleading,  86  D.  788. 
Aet  adjudieala,  essential  of,  80  D.  608. 
motions,  doctrine  of,  does  not  apply  to,  80  D.  6B6L 
decisions  of  Und  officer,  when  are,  20  D.  703. 
In  actions  for  torts,  18  O.  395. 
Judgment  becomes  conclusive  as,  when,  86  D.  276; 
87  D.  140;  47  D.  877;  46  D.  774;  62  D.  636;  63  D. 
856;  67  O.  629;  68  D.  610. 

h.  Admissibility  under  Oeneral   Iisae;  Pleading  in 

EstoppeL 
See  post,  d. 

Bllect  of  under  general  issue,  41  D.  681. 

Estoppel,  sdiuissions  not  material  do  not  become  rss 

{udieata,  96  D.  780. 
arising  from  technical  defects  or  temporaiy  dlaabili- 

ties,  96  D.  778. 
ooilateral  issues  and  findings,  06  D.  742. 
eoodemnation  of  vessel  by  default,  96  D.  778b 
oonstmcUon  of  statute  is  not  concluded  by,  06  D. 

n6w 
decisions  oo  motions,  96  D.  778L 
default  judgments,  9G  D.  778. 
erroneous  Judgment,  90  D.  777. 
evidence  to  show  existence  or  extent  d,  00  D.  780- 

787. 
extent  of,  96  D.  741. 

facts  in  issue  and  determined  by,  96  D.  741. 
tacts  not  in  issue  not  concluded  by,  examples  of,  96 

D.  779-783. 
findings  bevond  the  issues,  96  D.  780. 
Indtides  all  the  uwues  involved,  and  all  matten 
'     necessary  to  be  decided,  96  D.  776,  777. 
Includes  stipulated  (acts,  96  D.  777. 
matters  in  usue,  what  are.  96  D.  777. 
merits,  examples  of  Judgment  not  on,  96  D.  779. 
merits,  must  arLic  from  Judgment  on,  96  D.  777. 
of  erroneous  Judgment,  96  D.  777. 
of  Judgment  not  on  merits,  96  D.  777. 
parol  evidence  as  to  extent  of,  90  D.  742. 
questions  collaterally  in  issue,  96  D.  775. 
reasoning  bacic  from  Judgment  to  the  basis  on  which 

it  stands,  90  D.  775. 
•oope  of,  96  D.  783. 

verdict  not  followed  by  judgment,  96  D.  738. 
where  there  are  two  or  more  issues,  and  a  finding 

upon  either  would  sustain  the  judgment,  96  l>.74l. 
Extent  of  estoppel  by  judgment,  and  bow  shown,  35 

D.  27& 
Former  recovery  not  specially  pleaded,  admlssibiiity 

•  of,  88  D.  598. 
ffV>rmer  reooveiy,  as  evidence  under  general  issue,  26 

D.  610. 
Pormer  recoveiy,  when  need  not  be  pleaded,  18  D.  99. 

s.    What  Deemed  Adjudicated  by,  and  Evidence  as  to. 

Oonclusive  only  as  to  matter  directly  in  issue,  41  D. 

681. 


Oondaciv«ne«  of,  does  not  «xtend  to  title 

after  commencement  of  action,  48  D.  TIK 
Oonolusiveness  of,  ia  confined  to  matters  In 

D.  776. 

Equitable  defawes  not  oonduded  by*  00  D.  78& 
Evidence  to  show  what  has  become  rMjudieatm,  n 

D.607. 
Evidence  to  show  what  is  conduded  bj,  41  D.  082;  62 

D.  860. 
Former  recovery,  evidence  aliunde  to  show  extant  d, 

26  D.  610. 
Matters  directly  In  Isiae,  what  are,  41 D.  082. 

d.    Who  Bound  by,  and  against  Whom  Admlasibla. 

Against  assignee  of  mortgage,  irtiea  binds  assigDur, 
88  D.  830. 
assignee,  when  binds  assignor  who  baa  retainad  an 

interest,  84  D.  723. 
executor  or  administrator,  wtaen  Mnds  saretiea,  81 
D.  888;  82  D.  202-204. 
'    guardian,  when  binds  sureties,  88  D.  S80,  S84. 
plaintiff  In  attachment,  when  binds  soretiee,  SS  D. 

882. 
prindpal,  when  binds  sureties,  88  D.  281;  8S  R.  802- 

804. 
•heriff  and  oonstables,when  binds  suretiea,  88  D.  982. 
surety,  when  binds  principal,  83  D.  880,  800. 
tenant  to  th^prixeipe  bars  rwuaindennan.  SI  D.  439l 
trustee,  when  binds  cestui  que  trust,  S4  D.  722,  721 
wammtee,  when  binds  warrantor,  83  D.  S88b 
Alimony,  decree  for.  Is  in  permmam^  60  D.  608^ 
As  evidence  against  persons  jointly,  or  joint^  and 

•everally  liable,  25  D.  644. 
As  evidence  against  sureties,  83  D.  880, 881. 
As  evidence,  when  parties  are  different^  26  Jk  MS. 
Binding  covenantor  by,  60  D.  622. 
Binding  indemnitor  by,  09  D.  622. 
Binds  sureties  on  appeal  bond,  88  D.  SSL 
Binds  sureties  on  injunction  bond,  83  D.  SSL 
Conclusiveness  against  baU,  66  D.  96. 
Oorporation,  judgment  agaust,  whether  binds  etoek- 

holder,  88  R.  808.  804. 
Creditor's  suit,  judgment  as  evidence  In,  61  D.  203. 
Effect  of  judgment  as  an  estoppel,  21  D.  827. 
against  persomi  responsilile  for  defects  in 

highway's.  83  D.  887. 
against  persons  reapooslble  over  to  defendants,  81 

D.  885. 
In  actions  to  set  aside  ooBveyanoe  ■■ » fcand  en 
plaintiff,  83  D.  684. 
Estoppel  by  judgment,  18  D.  99. 
by  judgment  in  tort,  13  D.  806. 
when  available  under  tbe  general  Issne,  IS  D.  02L 
Garnishee,  judgineut  against,  effect  of,  and  wfaobooni 
by,  41  5.  95;  40  D.  342-845. 
in  favor  of,  who  liound  by,  46  D.  844. 
Guarantor,  judgment  against  (Mindpal  It  admiadble  la 

evidence,  when,  82  D.  202. 
In  action  sgainst  deputy,  effect  on  sheriff,  41  D. 
Indemnitor,  how  far  bound  by  Judgment,  83  D. 

notice  to.  to  defend  suit,  83  I>.  385. 
Parties  not  in  sMs,  when  bound  by  Judgmont,  27  D. 
223. 
boimd  by  Judgment  against  validity  of  a  will,  27  IX 
228. 
Persons  who  may  be  oonduded  by,  though  not  parties 

to,  78  D.  42L 
PosUiumous  child  not  affected  by,  63  D.  580. 
Record  of  conviction,  conclusiveness  of,  33  R.  640. 
Reversioner  bound  by  judgment  against  tenant  in  pos- 
session, 27  D.  223. 
Surety,  Jud?ment  against  prindpal  eiridenoe  againsti 

82  D.  202. 
Trespassers,  Judgment  against  one  does  not  bar  aetioa 

i4Fain8t  co-tresiiaasers,  54  O.  206. 
Warrantor,  when  and  how  bound  by,  48  D.  670. 
When  a  bar,  24  D.  615. 
bound  by  Judgment  ajradniit  another,  27  D.  223L 
evidence  ajfftinst  or  for  stranger,  26  D.  68. 
final  thougli  the  am(«unt  is  not  fixed,  20  D.  S7. 

s.    Recovery  in  Dlflersnt  Fonn  of  Action. 

For  malidous  prosecution,  adieu  bars  action  for  dB» 

'  der,  56  D.  808. 
Seduction,  defense  of  fonder  recovery,  44  D.  17L 
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agBlnil  Joint  Debtor  or  for  Put  of  Do- 


ApdiMt  Joint  defondsimn  D.  104. 

kfaiM  oM  eo-trwpoMer  no  bar  to  tn  Mtkm  agBinvl 
tiMotiMn,MD.906.»8.  ..-•,* 

liMt  prlndiMl,  ■■  ovidonee  a^inst  suratiM,  U  D. 
a»;  43  D.  440;  61  D. «»;  58  D.  «». 

GunnUir,  Juilfment  afiiinat  principal  ■■  oviaoneo 
acaimt*  32  D.  102. 

JiidrnMot««aiiist  one  tort-feaeor,  wkether  banaetlon 
aialait  otbera,  82  D.  607. 

On  part  of  an  indivisible  demand.  70  D.  707. 

SneoaaiTO  aeUona  for  fatora  damages,  60  R.  851-300. 

SoreUei,  wben  bound  by  Judgment  against  exeeukor, 

32  D.  «»-204.  ^  ,    *    ^  ^_,   1 

SuratT.  when  bound  by  Jud|rm«nt  afninat  prindpal, 

sl  IX  202:  43  D.  4M:  51  D.  298;  58  D.  600. 
Under  Jotntrdobtor  acta,  effect  of .  80  O.  04. 

g.  Judgment  of  Nonsuit  or  Dismissal. 
Dismiaaal  of  bill  for  want  of  prosecution,  06  D.  77& 

because  of  remedy  at  law,  96  D.  77& 

effect  of,  as  a  bar,  64  D.  84d.  

of  libel  for  divorce,  96  D  J4l,  776,  777. 

witboat  prejudice,  96  D.  778. 
Effect  of  Judgment  of  nonsuit,  06  D.  778. 
Of  Bonsuit,  eompulsory  when  granted,  24  D.  620-624. 
Of  nonsuit^  grounds  for,  must  be  stated,  24  D.  624. 

k.  JodgBMDti  In  Rem  and  in  Special  Proceedings, 
/a  rem.  and  In  proceedings  against  vessels,  effect  of, 

«  D.  274.  ...«..,«, 

attadmwnt  proceedings  are  not,  76  D.  721. 

deeiee  in  admiralty,  of  what  conclusive.  75  D.  724. 

definition  and  description  of,  76  D.  720. 

jlflerenoa  between,  and  JudgmenU  in  penonam,  76 
D.  721. 

effect  of,  25  D.  720-72ft.  «.  «.  -^ 

muTiage  and  divorce,  decrees  reepeettaig,  7S  D.  722L 

probate  proceedings,  75  D.  722. 

proceedings  In  admiralty,  76  D.  728. 

proceedings  In  English  court  of  ezebeqoer,  7S  IX 
723^ 

wben  not  biiiding.  48  D.  eOL 
Of  boards  of  police,  47  D.  107. 
Of  Justices  of  the  peace,  47  D.  263.     ^  ^  ^^ 
B^la  ef  debtor  only  can  be  bound,  80  D.  ffOB. 

4.  LUn  tf, 
&  Hatore,  Commencement,  Bjctont  and  Duration. 

After  exeention  aile,  SI  D.  402. 

Eofondng  against  estate  of  decedent,  80  D.  248. 

Extending  by  extriuaic  evldeaoe,  81  D.  487. 

Porvdosure,  81  D.  497. 

For  poicbaee  money,  08  D.  847. 

It  dependent  on  statute,  08  D.  S4k 

b  from  date  of  docketing,  76  D.  618b 

lBiMispeciflc,08  D.  845. 

Is  sobjeetto  equities  of  third  penont,  98  D.  84C 

Jodnnent,  lien  of,  after  revival,  29  D.  764. 

at  common  law,  22  D.  270. 
Uen  of.  in  Maryland,  22  D.  279. 
linite  to  which  extend,  24  D.  312. 
Natore  d,  and  when  attacbee,  47  D.  81^ 
Not  eootinoed  by  levy  of  execttUoo,  61  D.  m 
Oriinn  of.  93  D.  »46.  ^  ^  ^^ 

■^nhtia  to  levy  of  attachment,  89  D.  007. 

b.  Krror  to  Dooketing. 

Docketing  and  indexing,  47  D.  819.  ..  ^  .--. 

Oimiwhin  of  iAuiatian  name  in  doclcetlng,  63  D.  081. 

s.  Priority  oL 

UsD  of.  eonflkt  between,  and  unreoorded  deed,  82  D. 

613.  »v 

payment  to  vendor  after  Judgment  against,  98  D. 

354. 
pnoedence  of  vendor's  Hen  over,  93  D.  864. 
prefcreoce  betwaen,  entered  on  same  day,  12  D.  677. 
pTdfereaoe  given  to,  in  settlement  of  estate,  89  D. 

243. 
seweral  entered  on  the  same  day,  74  D.  867. 
eubjeet  to  prtor  ecpiities,  97  D.  433;  93  D.  846. 
ttkea  precedence  uvor  subHequent  leases  and  trans- 

fefS,  86  D.  M7. 


Uen,  when  paramount  to  dower,  08  D.  867. 
when  paramount  to  equities,  93  D.  857. 
when  subject  to  prior  equities,  19  D.  898i 

d.  Property  Subject  to. 

After^oquired  lands,  13  D.  620. 
Lien  of,  attaches  to  actual  rather  than  apparent  lutein 
est  of  defendant,  93  D.  344i;  31  D.  260. 

against  equital>le  esute,  03  D.  348. 

against  executor  or  administrator,  98  D.  86& 

against  Interests  of  vendors  and  vendees^  98  D.  SHL 

against  psut  owner.  93  D.  365. 

against  property  of  wife,  93  D.  856L 

against  trustees,  03  D.  365. 

none  oo  homestead,  76  D.  518. 

on  after-acqub«d  title,  93  D.  367. 

on  ooi>yholds  and  other  esUtes  at  will,  98  D.  86& 

oo  equitable  interests,   98  D.  848;  74  D.  867;  92  D. 
420. 

on  equitable  hiterMts,  statutes  concerning,  98  IX 

848. 
on  equities  of  redemption,  98  D.  849. 
on  fixtures,  98  D.  847. 
on  leasehold  estatee,  93  D.  868. 
on  homesteads,  93  D.  851. 
on  lands  fraudulently  oonv^ed,  98  D.  85& 
on  renU,  93  D.  862.  ^  .>  .^ 

on  reinainderB  and  reversions,  93  D.  3611 
on  rolling  stock  of  railways,  93  D.  347. 
on  subsequently  acquired  realty,  89  D.  IflL 
on  surplus  after  foredusure,  31  D.  856i. 
property  not  subject  to,  93  D.  349. 
what  subject  to.  StfD.  670.  .     ^  «. 

when  defttiHfin*^  has  momentary  seisin  only,  IB  IX 

848. 

s.  How  Lost 

Act  or  omlalon  of  defendant  cannot  Impair,  98  D.  847. 
Death  does  not  dissolve,  89  D.  242. 
Division  of  county,  effect  on  Hen  of,  37  D.  418. 
How  affected  by  alienations  by  debtor,  47  D.  Ofti 
Loss  by  sale  under  Junior  Judgment.  52  D.  44& 
Suspension  and  continuance  of,  70  D.  703^ 

IV.    Impbaoiui  am  ahd  AvoioAioik 

L  CoOateraf  itApeocAment 

«.  By  Futles  and  Privies. 

OoOateral  attaok  on,  79  D.  249;  94  D.  706,  766;  U  R. 

48S  tiOi 
attack  for  want  of  Jurisdiction.  11  B.  488, 480,  4iA. 
attack  <m,  not  allowed,  81  D.  481. 
review  of,  not  allowed,  32  D.  588. 
when  not  permitted,  83  D.  634. 
Jurisdiction  of  court  to  enter,  mi^y  be  tasquired  tnte^ 

82  D.  588. 
Of  divoroe,  may  be  collaterally  attacked  when,  7  B. 

802L 

b.  By  Third  Partlesi 

Qamlshee,   eoUateral '  Impeachment    of     Judgment 

against,  46  D.  346. 
Impeaching  by  stranger,  85  D.  895. 
Juriadiction,  collateral  attack  on,  21  D.  180. 
htranger  may  collatenilly  attack,  for  fraud,  61  D.  40& 

2L  Vacating  and  Sfttimj  Aaide;  tlernn  ^f  SMiug 
A  tide  De/aulU. 

Action  to  set  aside,  80  D.  428. 

Default,  prooeedingH  to  vacate,  92  D.  882. 

On  warrant  of  attorney,  opening  on  motion,  60  D. 

623^ 
Opening  decree  after  enrollment,  34  D.  862. 
Belief,  statutes  authorising,  in  canee  of  surprise,  ex- 
cusable n<^lect,  etc.,  68  D.  302. 
Vacating,  di.Hcretion  of  court  respecting,  58  D.  898. 
for  error  of  law,  58  D.  893. 
for  fraud,  surprise  or  irregularity,  58  D.  807,  888;  7f 

D  6b6. 
tn  cases  of  suits  for  divoroe,  68  D.  393. 
Irregular,  32  D.  655. 
laohes  as  a  bar  to.  58  D.  303. 
under  statutes,  adidavii  of  merits  and  Its  oontente, 

68  D.  894,  395. 
under  statubM,  affidavit  of  merits  contradicting,  68 

D.  80a. 
under  statutes,  for  neglect  of  attorney,  68  D. 
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fmaMng  under  tUtntM,  what  ooiwtftutM  Mirpriw, 
mistalM,  liuulTwteooe,  or  excuMbto  nafirlact,  U 
D.  897,898. 
ander  statutM,  what  maj  bo  roTlewod  oo  appeal.  68 
D.  894. 
f  oid,  may  be  Tacated  at  any  time,  99  D.  688. 
Judgment,  effect  of,  11  D.  766. 
JudgmoDt  will  be  vacated.  11  D.  750. 

8.  Btvenal  and  Stay  qf, 
Arreit  of  Jodgment,  becauee  one  of  eevenil  ooanto  to 
defective^  a  gonenl  verdict  ha\iiur  been  talceo.  1 
D.  642.  • 

Aamauipeit  to  compel  reatitution,  i8  D.  88& 
ICffect  of,  12  D.  36,  606. 
on  aniieneo,  28  D.  872. 
on  attorney,  28  O.  37^ 
Limitation  of  suits  for  reatitutioo,  88  D.  80Bl 
Beatitution  for  purtv  to  miit,  28  D.  869. 
for  Btranger  to  suit.  28  D.  870. 
of  property  upon.  28  D.  368-872. 
Reveraal  dues  not  divest  title  of  stranger,  87  D.  828^ 
immaterial  errors  do  not  warrant,  41  D.  277. 
reoowry  of  lauiicy  on,  26  O.  415. 
rsstitutioD  after,  64  D.  45 1;  76  O.  467, 468. 
revened  in  part  ahnuld  be  reversed  in  toto,  88  D.  606. 
Seire/aeiag  to  enforce  resiitutioii,  2b  D.  2i68. 
Bt«y,  right  to,  where  tiaukrupicy  declared  af  tor  appeal, 
8  tt.  480. 

4.  BquitabUBtli^ifagaitut, 

BMed  oo  unauthorized  appearance  of  attorney,  annul- 
ling In  equity,  76  D.  146. 

Control  of  equity  over,  16  D.  88. 

Oorrecting  by  proceeding  in  equity,  99  D.  645. 

Equity  mav  enjoin,  but  cannot  oonrect,  16  O.  88. 
will  not  interfere  for  mere  im^ilaritlos,  88  D.  706. 
will  not  relieve  againnt.  when,  42  O.  714. 

Fkilure  to  defend,  bars  relief  in  equltv,  43  D.  646. 

Impeaching,  by  creditor's  bUl,  60  D.  622. 

I^artitiun  decree,  correction  of,  in  eqidiy,  40  D.  642. 

Belief  In  equity  from,  64  D.  46U;  68  D.  393;  78  D.  644. 
693;  99  a  645. 

Vaoating,  in  equity,  when  for  divorce,  61  D.  467. 
Id  equity,  where  relief  could  be  had  on  motion.  61 
D.  467. 

Told,  will  not  be  enjoined,  91  D.  462. 

V.    SciRB  Facias  to  Rivitit. 

Mrs/iMiM  to  revive  Judgment,  abolitk»  of  rsmody 

by,  in  various  states,  94  D.  222. 
after  a  year  and  a  day,  94  D.  224. 
after  a  year  and  a  day,  when  unneoeooary,  94  D.  824. 
after  death  of  defendant,  94  D.  226. 
against  executor  or  adniinitftrator,  94  D.  82& 
against  heir  at  law,  94  O.  227. 
against  non-rcitident  defendant,  94  D.  224. 
against  personal  rcpro*<eutatives,  94  D.  827. 
amending  writ  of,  M  O.  242. 
apiKsal  from  deoiHiou  on,  94  D.  246. 
certainty  required  in  writ  of,  94  D.  S86i» 
contents  of  writ  uf ,  94  D.  236. 
defenses  to,  94  D.  239. 
defined,  94  D.  2% 
effect  of,  94  D.  228;  63  D.  448. 
error  or  irreguburity  in  Judgment,  no  defense  to,  94 

D.  239. 
execution  of,  94  D.  246. 
form  and  effect  of  judgment  on,  94  D.  848. 
form  and  office  of  writ  of,  94  D.  236. 
from  what  county  iwues,  94  D.  229. 
from  what  court  Ishuos,  94  D.  229. 
in  favor  of  administrator  or  executor,  M  D.  fSL 
In  Florida,  94  D.  222. 
in  Iowa  and  Mar>'land,  94  D.  821 
to  in  nature  of  an  action,  iM  D.  828. 
to  not  a  new  suit,  M  D.  228. 
krinder  of  parties  defendant,  94  D.  827, 288-884. 
judgment  on,  form  and  effect  of,  94  D.  243. 
lodgment  on,  oonclusiveneos  of,  03  D.  682. 
leave  of  court  for  issue  of,  when  reqiUred,94  D.  8SL 
object  of,  94  D.  222. 
on  assigned  judgment,  04  D.  231. 
on  death  of  one  of  sevcnl  dofpndants,  94  D.  884. 
OB  death  of  plaintiff,  94  D.  231. 
on  decree  in  chancery,  94  D.  828.  1 


Scirw  fadat  on  void  Judgment^  94  D.  8S& 
parties  <lofondant,  94  D.  832. 
parties  ptolnUff.  94  D.  23L 
pleaoto,94D.24L 

release  of  all  actions  to  a  bar  to,  M  D.  888. 
■atisfled  by  the  satisfaction  of  tbe  original  JodgmMk 

■tmrico'  of  writ  of,  94  D.  887. 

■ervico  of  writ  of,  statutes  regaiding ,  94  D.  SS8L 

terre-tenants  of  Judgment  defendants,  94  D.  838. 

torre-tenanta,  who  an,  94  D.  823. 

time  within  which  may  issue,  94  D.  880. 

variance  between  and  Judgment,  94  D.  84aL 

when  becomei  neceosazy  to  revivo  Judgweni,  94  Di 


haodled,MD. 


when  Ilea,  M  D.  224. 
wbennooessaiy,  74  D.  6SS. 
when  not  nooeraaiy,  94  D.  21ft. 
when  one  of  several  defendants 
wheu  will  not  He,  94  D.  226. 


TL    AssioiiMBirT  or. 
Assignee's  rights,  86  D.  676. 
Assignee  should  give  notice  of  assignment,  S8  D.  tm 

takes,  subject  to  pre-existing  equities,  88  D.  S1&. 

takes,  subject  to  right  of  set-off.  40  D.  298. 
Assignment  of  Judgments,  18  D.  781;  64  D.  S67-«ft. 

to  sheriff,  6  D.  49. 
Assignor  of,  liability  of,  87  D.  88L 
Authority  of  attorney  to  ansign,  18  D.  UL 
By  transfer  of  laud,  64  D.  868. 
Effect  of.  at  common  law,  64  D.  806. 

under  stotutes,  64  D,  807. 
Form  of,  64  D.  867. 
For  tort,  64  D.  867. 
Judgment  must  bo  prodneed  to  support  sale  under.  U 

Liability  against  assignor  artobig  from,  64  D.  80ft. 

May  be  by  parol,  64  5.  868. 

KighU  of  assignee,  64  D.  868. 

Want  of  notice  of,  60  D.  87. 

What  may  be  assigned,  64  D.  807. 

When  oi^erates  as  a  satisfaction,  64  D.  8081 

VIL    Aonom  om. 
Action  on,  not  barred,  when,  IS  SL  788L ' 

when  may  be  maintained,  62  D.  884. 
Actions  on  decrees,  11  D.  728. 

and  defenses  in  conflict  with,  62  D.  087. 
Amendatoiy  statute,  limiting  time  to  sua  on,  66  H 

892. 
How  proved,  and  whether  the  whole  reonrd  must  bt 

produced,  11  D.  709;  14  D.  187;  24  D.  68a 
Judgment,  action  on,  when  sustainable,  81  D.  470l 
Nil  debet  not  a  good  plea  to  action  on,  64  D.  4611. 
Presumption  that  they  remain  In  force,  60  R.  S90l 

VIII.    SansPAonov  avd  DiscBAnaii 
Attorney  has  no  authority  to  oatlsljr  without  payment, 

o4  L/.  HA. 

Oamishee.  Judgment  against,  effect  of  payment  of,  44 
D  848.  t^  . 

Levy  on  penonaltgr,  effoot  as  satiafaetton  of ,  68  a 
860-864. 

on  personalty,  plea  of.  In  bar  to  action  on.  68  D.  867. 

under,  when  a  sutlKfaction,  48  D.  742. 
Money  paid  under,  recovery  of,  40  D.  637;  46  D.  16ft 
Pkjment  by  sheriff  is  a  discharge,  48  D.  727. 

to  sheriff  must  be  in  money.  48  D.  606. 

when  a  satiiifacUon,  12  D.  682. 

when  regarded  as  a  purchase,  SO  D.  17^ 

when  not  a  satisfaction,  80  D.  223 
BatiKfactlon  of,  hy  levy  and  sale,  68  D.  850-8081 

compelling  entry  of,  84  D.  280. 
StUriia,  rejection  of,  as  estopiiel,  86  r>.  876L 
Sheriff,  payment  of  Ju«giiient  bv.  effect  of,  78  D.  181 
Title  passing  by  satisfactiim  uf,  2U  D.  370. 
Vacating  sntisfaction  for  failure  of  title,  53  D.  701-70S 

IX.    FoRBiOff:  or  Sihtrr  Statv;  FiOBEAb 

1.   ForH  'n. 

As  a  merger,  88  R.  667.  668;  60  D.  1ST. 

Authentication  of,  82  D.  411. 

Based  on  nnauthorixed  appearanos  hj  aOom^,  76 IX 
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I  off  Judge  to.  wtwn  •offlcieni,  &S  D.  tMi 

OntMcBtlon  (7  deputy.  82  D.  S1&. 

Ooodurirenee'*  of,  7S  D.  204. 

CandnstveiMW  of,  in  Knfrl»n<l.  82  D.  418. 

OwduiifMe—  in  United  St»tM,  82  D.  418. 

DrfnwM  to»  88  D.  687. 

Cridaooe  of.  ander  general  inae,  83  D.  88S» 

F«>reign,  1  D.  SM,  825;  82  D.  411-414. 

Kuniided  00  mistake  of  Uw,  1  D.  326. 

Vn^aA  in  procuring.  82  D.  412. 

JuradietioD  is  preHnmed,  83  D.  4Vi, 

JuriidicUoD  of  eourt  mey  alweye  be  queitioned,  82  D. 

412*.  96  D.  7fi6w 
Rendered  on  Mnrke  in  Miditgan,  26  R.  29. 
U|H>n  lerTice  apoa  eifBiit  of  foreign  oorpontloB,  28 

iL6l9. 
When  oooduaiTe,  1  D.  824. 

2.  Of  SitUr  State*, 

Appeal  ae  defenne  to  action,  2  D.  48. 

A|*|MannoB,  iKilurs  of  reooid  to  show  perBonal,  7  B. 

130. 
AttadctRir  tvT  fraud,  7  R.  188. 
Atudt  for  want  of  Juriadietlon,  44  D.  ffiRL 
Ationiejr'i  want  of  autlioritj  to  appoix,  may  be  ahown, 

when,  7  R.  13& 
Aathentieatiug,  61  D.  290. 
C.41»tefal  attaclc  on,  11  R.  438,  439,  440. 
OoUaicral  atUMrk  for  want  of  Jurisdiction,  11  R.  488, 

438,  440;  26  R.  27-30. 
OKidaaireneM  ae  to  Jurisdiction,  11  R.  4S0-44a 
Cunclusiveneea  of,  11  R.  435-44a 
»ff«et  of,  2  D.  42;  21  D.  180. 
Cflect  to  be  given  in  national  courts,  04  D.  760. 
Pkitb  aud  credit  to  which  entitled,  96  D.  722;  96  D. 

7S& 
Praad  ae  defense  to  action,  t  D.  46L 
fraodnlent  divorce  of  other  states,  26  R.  80,  8L 
IrMioirinff  into  eondoslTiness  of ,  26  R.  28,  29. 
Jurndkuon,  aitacking  whers  rsoord  shows  Jurisdie- 

Uoo,  7  R.  136. 
bow  acqnired.  2  D.  48i. 
of  eourt  may  be  disputed,  t  D.  4SL 
Of  ukother  stste,  validity  of ,  39  D.  43& 
01  divorae,  void  for  want  of  Jurisdiction,  when,  26  R. 

BcdtaEscf  Jnrtodletion,  facts  contradicting,  96  R.  28, 

IOl 
WhM  defendant  appeared  by  attorney  without  aa- 
tborl^,  16  D.  878. 
te  be  given  full  faith  and  credit,  2  D.  41 
feid  &  wut  of  Juriadiction.  63  D.  47L 

8.  0/ Federal  Courts. 

Aid  ef,  ta  slaAe  courts,  23  D.  702. 

Creditar's  bill  In  aid  of  Judgment  of,  28  D.  792. 

r«deiml  eourte,  duration  of  Judgment  lien  in,  24  D. 

waroe  of  Ben  of  Judgment  of,  24  D.  812. 

jihlgnients  of,  are  not  foreign,  23  D.  792. 
Lien  of  JudgmenU  of  federal  courts,  24  D.  810l 
Title,  how  alfectod  by,  36  D.  88l 

wtaeo  diveetad  by,  86  D.  87. 

4.  0/ Cof\federaU  States, 

Effect  against  non-reeidcnte,  88  D.  263. 
Kdcuded  ae  fbreiicn  and  impeachable.  88  D.  262. 
Tciidiiiic  to  give  aid  to  reliftliiun  are  void,  89  i).  26L 
Validity  and  effect  of,  89  D.  261-263;  94  D.  716. 
W«i«  ganenily  valid,  89  D.  26L 

JUDICIAL   NOTICE. 

Ictoal  knowledge  of  the  court  not  eeeential,  89  D. 

<I64. 
A«  to  eoauniasioned  offloan^  68  VL  44L 
(taaia  of,  89  D.  6S3. 

LlMiflcatio"  of  subjects  of,  88  D.  664. 
Couru  of  United  States  take,  ef  the  laws  of  the  vari- 

una  statee,  88  D.  676. 
Rxtnjiididal  knowledge  of  the  court,  89  D.  664. 
Ueiicnl  rule  as  to  what  courts  take  notice  of,  89  D. 

003. 
IwM  caimot  be  Joined  on  matters  JudidaUy  known, 

«  D.  664. 
Uwa,  iifoof  of,  when  necessary,  89  a  674. 


Matters  must  be  generally  known  within  the  Jurisdiie> 
tion  of  the  court,  89  D.  663. 

Of  abbreviations  and  their  meaning,  h9  D.  69L 
annuity  tables,  89  D.  694. 
arte  and  adeneea,  88  D.  698. 
cities  created  by  statute.  89  D.  68Ql 
clerks  of  court,  89  D.  084. 
ceiitlUiou  uf  the  people  at  a  particular  period,  89  D. 

iiSi. 
coincidence  of  days  of  month  end  week,  39  R.  416. 
cuiiiuulttuce  of  days  of  week  with  Uie  days  of  the 

nioutti,  89  D.  t»l. 
eninii  and  circulating  medium,  89  D.  696w 
comni4}n  law  of  Engliind,  89  D.  064. 
conjire^iunal  legislation,  89  D.  669. 
coiiiftiliiti(»n,  laws,  and  treatiee  of  the  United  Sutes, 

11  a  7S1. 
count  ice,  their  reUtive  poeltion  and  boundaries,  88 

D.  877. 
deadly'  weapons,  89  D.  697. 
deputiee,  89  D.  684. 

difference  of  time  between  different  plaeee,  89  D.  891 
disumces,  89  D.  679, 

elec-tione,  and  of  time  for  holding  them,  89  D.  68Al 
federal  laws.  89  D.  i>M. 
flagv  and  seal  of  foreign  nntions,  89  D.  ttS6. 
foreign  courts  of  adui  ralty,  and   tlicir  Bcals,  80  D. 

664. 
foreign  laws  and  laws  of  sifter  elate,  80  D.  672. 
foreign  laws,  is  not  taken,  1 1  U  782;  16  D.  74L 
general  o>  'uree  of  nature,  88  D.  OlM). 
general  custonia  and  usafren.  89  D.  664. 
general  statutes  concer  iu;r  incorpurations,  88  D.  668 
geograpliical  itycU,  89  D.  t)7& 
hHfVfetinir  time,  89  D.  tKK). 
historical  facU,  8U  D.  681.  690l 

history  of  state,  80  D.  682. 

hour  of  sunset  ur  aunribe.  39  R.  416L 

(lunials  uf  legislature,  80  D.  667. 

ndgee.  89  D.  08&. 
.  udidal  disiricta,  89  D.  687. 

Iiistioee  of  the  peace,  89  D.  686. 

lalces,  rivers,  and  muuntaiDs,  88  D.  67R 

land  laws,  89  D.  680. 

law  of  another  state  re^>ecUng  Judgment  records,  81 
D.  674. 

law  of  another  state,  11  D.  781;  88  D.  461;  89  D.  676. 

law  of  the  furum,  88  D.  664. 

law  of  nations,  89  D.  664. 

law  of  state  of  which  state  in  which  the  court  ie 
held  WHe  f<  rmeriy  a  part,  89  D.  675. 

law  of  varii>ue  states  by  feiieml  couru,  89  D.  676. 

laws  of  Ntate  in  which  court  stU,  11  U.  780. 

law  untier  v«  hich  foniign  corporaliou  wad  chartered 
must  be  pruved,  89  l3.  674. 

le^al  rate  of  intareet  iu  other  states,  89  D.  673. 

legislative  action,  89  D.  667. 

lucal  custome,  89  D.  666. 

location  of  cities,  states  and  rivers,  89  D.  678. 

Dia;^ititic  variation,  89  D.  608. 

matters  of  ouuuuon  knowledge,  instaiicus  of,  89  IX 
696. 

meaning  of  term  "  malt  liquors.**  89  D.  684. 

meaning  of  words  and  phrases,  89  D.  d'J2. 

military  orders,  89  D.  670. 

uaiiire  and  diaracter  of  various  subetaucee,  80  D. 
004. 

navigability  of  rivt* rs.  89  D.  680. 

notar.es  of  the  county,  89  D.  086. 

otticcrs  and  their  deputies,  13  1>.  192. 

otlicvrs  of  courts,  89  D.  (MB. 

onlinancee  of  municipality,  89  D.  668. 

|iat«ntAbility  of  invention,  89  D.  694. 

politiciil  and  social  oonditiou  of  country,  89  D.  694 

political  divisions,  89  D.  676. 

population  as  shown  by  United  Statee  ceiuius,  80  U. 

private  statute.  88  D.  670;  80  D.  762. 
pniclamation  of  governor,  88  1>.  670. 
prxiof  is  never  required  of  facte  which  are  Judicially 

known,  89  D.  664. 
public  InetitutionR,  afiylums,  etc,  89  D.  676. 
public  land  siu-veyh.  8)  U.  (i80. 
public  otUcers,  their  atte.  si^Miatures,  eta,  89  D.  681 
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Juxisdiction. 


Of  pablte  itetutM,  80  D.  66ft. 

recoxdi  of  court,  88  D.  688. 

rales  of  court,  89  D.  689. 

■dentlflc  and  statistical  facts,  89  D.  6B6L 

shariffli  and  their  official  terms,  89  D.  684 

sipmturas  of  public  officeiB,  89  D.  688b 

siguatures  of  offloers  and  their  deputies,  IS  D.  198» 

state  laws  In  the  national  courts,  11  D  78L 

statutes  granting  charters,  89  D.  666,  667. 

statutes  relating  to  public  corporations,  80  D.  666. 

straeU,  89  D.  680. 

tables  of  morUIity,  89  D.  604. 
.  tax  collectors  and  their  signatures,  89  D.  68S. 

territorial  extent  of  jurisdiction  of  various  courts, 
89  D.  679. 

lime  when  public  statute  takes  effect,  80  D.  666w 

treaties,  89  D.  609,  68i. 

weights  and  measures,  80  D.  698. 

wliat  ought  to  be  generally  known,  08  D.  S7S. 

whether  statute  dbs  been  properly  enacted,  80  D. 
667. 

words  and  phrues  and  their  meaning,  80  D.  601. 
Personal  knowIed|;eof  Judge,  89  D.  6(JS. 
Rarenue  law  of  oUter  nations  must  be  proved,  80  D. 

674. 
Statute  of  another  state,  parol  evidence  of,  72  D.  67. 

presumption  oonoeming,  78  D.  67;  9)  D.  67S. 
Ikken  of  time  of  risiug  of  sun  and  moon,  etc.,  60  D. 

186. 
That  cotton  is  product  or  commodity,  64  R.  278. 
That  kerosene  is  Inflammable,  24  R.  168. 
To  what  laws  it  extends.  11  D.  780,  781. 
What  wiU  be  Judicially  noUced,  40  B.  201-807. 

JUDICIAL  SALB3. 
L    TAUDrrr  An  Emor;  Okou  ioe  axs  Nonci 

OP. 
IL     SBTTIffO  ASIDI;  RUALB. 
IIL      GojrFIKMATlOM. 
IV.     PUEOHASMS'  RlGBIB  AXD  LIABIUTIH;  TITU  OP. 

L    Vauditt  an  Eppiot;  Oedbr  poe  and  Nonci  op. 

Implied  warranty  that  proceedings  r^rulATi  26  R.  SO. 
Municipal  ordinances  authorising  sales  of  property, 

84D.  68& 
Notice  of  sale,  description  of  property  in,  75  D.  706w 

errors  in,  effect  of,  76  D.  711. 

for  given  niunber  of  weeks,  what  sufficient,  75  D. 
708. 

hour  of  sale,  whether  must  be  stated,  75  D.  707. 

Incorrectly  statin?  amount  due.  75  D.  710. 

Id  Sunday  newspaper,  75  D.  7lt, 

omitUng  name  of  uarties,  75  D.  711. 

place  of  sale  must  be  named,  75  D.  7681 

purposes  of,  75  D.  704. 

referenos  to  record  for  dssoriptlon,  7ft  D.  70& 

terms  of  sale,  75  D.  710. 

timeof  sale,  75  D.  707. 

under  mortgage,  with  power  of  sale,  76  D.  704; 

when  ssle  is  adjoumcid,  75  D.  712. 
Partition  sale,  when  decreed  on,  57  D.  200. 
Stifling  competition  at,  74  D.  187. 
Under  order  of  probate  court,  51  D.  746. 
What  defects  in  proceedings  do  not  sllect,  26  R.  80L 
Who  most  conduct,  22  R.  145. 

II.  SsTTiMO  Abidi;  RiBALa 

Resale  and  charging  purchaser  with  defldensgr,  60  D. 
871. 
how  conducted,  60  D.  878. 
rights  of  uurchaeer  on,  69  D.  878L 
Setting  aside  and  .ordering  new  sale,  60  D.  870,  604. 
Setting  aside  for  fraud,  26  R.  40. 
Vacathig  for  defect  in  title,  70  D.  574. 
for  muulcs  due  to  negligence  of  moving  party,  100 
D.  528. 

in.  C05PIRMATIOK. 

Cannot  validate  void,  99  D.  658. 

Effect  and  necessity  of,  76  D.  807. 

Of.  effect  of,  41  D.  6SS. 

Of,  is  essenUal,  41  D.  638. 

Precludes  all  further  objections  by,  70  D.  SI9. 

When  should  b   granted,  83  D.  457. 


lY.   Pveobabiib'  Ri«ii«  IHO  Lubilitiib;  Titls  or. 

Attachment  to  enforce  pajrment  of  bid,  60  D.  S7<L 

Death  of  party  after,  60  D.  87L 

No  warranty  at,  70  D.  578. 

Practice  in  obtaining  order  to  pay  pumhsas  mwiey,  6B 

D.  876L 
Purchaser  becomes  quoH  party  to  suit,  60  D.  168. 
becomes  party  to  proceedings,  51  D.  606l 
buys  only  sudi  title  as  defendant  had,  66  O.  STlL 
caveat  emptur  is  rule,  70  D.  572;  S6  R.  88-40. 
caveat  emptor^  wlietlier  the  rule  of  oqplliy  sales,  70 

D.  575. 
defect  in  parties,  70  D.  577. 
de  eot  in  title  does  not  releass,  70  D.  672,  678. 
delay  as  a  ground  for  release,  70  D.  585. 
destruction  of  property  before  oompletioD  of  ssle,  70 

D.  585. 
fraud  and  mistake  as  grounds  for  relief,  70  D.  681 
fraud  and  mistake,  what  constitute,  70  D.  583. 
granting  time  to  examine  or  cure  defects  in  title,  70 

D.  579. 
grounds  for  obtaining  rslesse  from  bid,  70  D.  571, 

586. 
irregularities  in  sale  will  not  release,  70  D.  581. 
miscellaneous  questions  affectiiig  liaYiilitx  of,  70  IX 

686. 
mistake,  when  a  ground  for  relief,  70  D.  584. 
BoUoe  of  sale,  statements  in,  as  ground  for  relief,  70 

D.  584. 
objections  which  may  urge  at  equity  sale,  70  D.  577. 
payment  to  one  not  entitled  to  reoeivs  it,  70 IX  5fik 
power  of  court  over,  00  D.  368. 
protected  by  recording  acts,  67  D.  74. 
right  to  repudiate  sale  for  debts,  26  R.  80. 
statute  of  limitations,    when   commonoss  to  nu 

agidnst  purchaser  at,  58  D.  58. 
tenns  of  sale,  who  must  prove,  70  D.  580. 
vacating  sale  for  defect  In  title,  70  D.  674. 
void  sale,  release  of  purchaser  from  bid,  70  D.  580l 
Subrogation,  right  of  purctiaser  to,  77  D.  664. 


JURISDICTION. 


kaixt; 


n. 


IIL 


4. 
ft. 
6. 


What  OoHsnTuns;  Wubb 
Natueb  op. 

1.  Nature  qf;  AmtmnL 
t.  Bote  Acquired  or  Divctted;  and  WkfCm  Km- 

itt$  or  A  8$Ufnedf  OeneraUy. 
8b  Courti  df  Concurrent,  Superior  vr  Imitrim 
Jui-icdietion. 
Contract  a$  Afectii%ff, 
D^ect  in  Acquiring, 
_.  Pleading. 

jQEISDIOnON  OP  FBDBEAL  OODEVi 

1.  OeneraUy. 

2.  ildmtrafty  Courts. 
8L  ConMct  Between  State  and  Federal 

JuBiSDionoii  OP  State  Oourtb. 
1.  Oenerally:  and  as  to  PereonM^  Fropeny  or 

Cawiee  of  Action  WUkin  Slate. 
%  Aelo  Pereone^  I^roperty  or  CautetqfAetiem 
Without  Stale. 

See  Admiealtt;  Ceimiical  Law,  II;  Equtrr,  Exbcv- 
tons  AVD  AoMiKtsTEATOiis,  1, 1;  iMfAlfCr.  1;  Jl'M- 
MBNTs;  Justices  op  tub  Pbacb;   Mabkiaob  «ss 

DiVORCX,  in,  1;  MORTOAOES,  V,  1;    PtEAmNO    MS9 

pEAOTtOR,  XIII,  5;  Phobath  Couetb;  Siupri>«.  I; 
Tevsts  AMD  Trustees,  III. 


L    What  OoMSTrroTEs;  Wher  Bzibts,  QEnEALbv; 

If  aturb  op. 

L  Nature  of;  AmounL 

Kators  and  kinds  of,  83  D.  280. 

Waiver  of  part  of  demand  to  bring  suit  withfai,  15  D. 

670;  78  O.  294. 
2.  Hois  Acquired  or  IHvented;  and  When  KxisU  or 
Auumed  Ot  nerally. 

Absencs  of  Justice,  court  loses  through,  when,  25  R. 

540. 
Acquired  by  one  court  cannot  bo  taken  by  anoHnr,  41 

D.  381. 
Acquired  bv  publishing  notice,  71  D.  427. 
Alimony,  jurisdiction  to  allow,  60  D.  606, 667. 
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Jurisdiction.    IM 


iom  not  eonf «r,  7t  D. 


erisdlotlon  over,  S5  D.  819;  M  D.  g& 
eanfarrBd  by,  25  R.  540. 
nnj  ooi  confer,  77  D.  351. 
D'aeontinaaDoe  of  Jostioe*!  ]ari«diction,  25  D.  64S. 
EstatM  of  decedents,  JnriadlcUon  over,  48  D.  744-76L 
Hetitioas  nils  no*  entertAlDed,  48  D.  858. 
How  conferred,  33  D.  239i 
1b  cues  forBel.«ing  Ux  Uon«,  71  D.  428. 
Indornnc  felae  credit  to  bring  within  taaUiMr*,  68  IK 

56L 
In  loiti  M»  rem,  58  D.  002. 
Limited  to  perties  to  the  rait,  42  D.  114. 
Miidmmmt,  power  of  eaprenie  oonrt  to  lasoe,  68  D. 

302. 
MoUee  to  defendftut,  when  eeeeotlal  to,  48  D.  270-27S. 
Of  ctiiMicerj  cTtr  eetatet  of  deoedente  and  final  do> 
fai  firobAte,  48  D.  744-751. 

atatatofy  or  extnuunilnaiy  powers, 
48U 

of  liTing  pereona,  88  D.  289. 
prior  to  paaaage  of  law,  88  O.  289. 
Inaolvemt  eoort  to  compel  third  person  to  deliver 
property,  42  D.  114. 
Over  aobje^matter  of  aotion,  76  D.  808. 
P^emmptioo  as  to  jorlsdiction,  68  D.  608. 
ProceediJVB  im  ram,  48  D.  274. 
Rabntdns  preaomptlon  of,  89  D.  435. 
RepesU  of  atatnte  conferring  JurLsdioUon  on  a  court, 

effect  of ,  80  D.  186. 
8pedal  caaea,  defined,  68  D.  78. 
Statute  eonferring  must  be  complied  with,  71  D.  427. 
Statatea  coooemlng,  judicial  noUce  of,  27  D.  146. 
Whether  telea  retnm  can  confer,  20  D.  687« 

8.  Courtt  ^  ConeurrtfU,  Superior  or  It^forior 
JuriMtUetion. 

JnriadiciUoii,  after  remoTsl  of  oanse  to  another  court* 

2dD.  67& 
V<it  prasamed  in  Inferior  court,  87  D.  808b 
Pmumed  in  superior  court»  87  D.  808. 
Prubate  eonrta,  whether  of  general  or  special  jurisdiO' 

tlon,  68  D.  508. 

\  are  inferior,  87  D.  808. 

4b  Conlracf  at  Aftetinff, 

for  arbitration,  effect  of,  on,  18  R.  206,  290. 
Oboru  cannot  be  onated  of,  by  contnust,  13  B.  298,  299. 
fimitatiou  ef  court's  Jurisdiction  is  void,  26  R.  104. 
106). 

i.  i>^e0l  in  Aoqwbring, 

OeOatenl  inquiry  as  to,  alwavs  permitted,  82  D.  ftSS. 
Deeoying  paitj  within  juzisdjotiun  to  Im  sued,  16  D. 

728. 
Judgment  of  sister  state,  tanpeachment  of,  for  want  of. 

44D.6nL 

8L  PUading. 

How  Pleaded  and  shown,  27  D.  144. 

Jorisdietloti,  flbcU  conferrhig,  must  be  statsd,  87  D. 

146. 
Over  perty,  how  pleaded,  27  D.  148. 
Htaluiory  mlea  rsganllng  pleading,  27  D.  148, 

II.    JuftismonoN  or  Prdkral  Couets. 

1.  OeneraUy. 

CSrcuit  courts,  Jurisdiction  depends  on  acts  of  Oon- 
gnaa,  12  R.  547. 
power  not  directly  derived  from  oonatf  tution,  12  R. 

547. 
where  all  partiea  reaide  in  state  exoep;  one.  12  R. 
515.  ^ 

where  interesU  are  Joint,  12  R.  645,  546. 
OmP  intiun,  right  to  sue  in  federal  courts.  12  R.  546. 
Ooone  uf  United  States  are  neither  foreign  nor  hi- 

(erior,  66  D.  137. 
Cgart«  of  United  States.  Jurisdiction  of,  is  presumed, 

55  D.  187. 
KxtiauJiiion  of  fugitives,   jurindiction  of  state  and 

feiler.d  courts  as  to,  57  i>.  894. 
Over  nuiiwtori  and  ambMsadore,  76  D.  668L 

2.  Admiralty  CourU. 
Admiral^  Jurisdiction,  generally,  32  D.  66-68. 
OoUlMon,  admiralty  Jurisdiction  of,  38  D.  67;  45  D.  601 


Oommon-law  rsmedy,  62  D.  t4lt 
Concurrent  Jurisdiction  with  oommon  law,  82  D. 
Conflict  of  Jurisdiction,  62  D.  248. 
Coutnct  for  l&bor  and  material  In  oonstnicting 
7  iC  06l 

to  build  ship,  18  R.  278-275;  62  D.  248. 
Does  not  depend  on  ebb  and  flow  of  tide,  62  D.  284. 
Ebb  and  flow  of  tide  does  not  limft  Jurisdiction,  88 

D.  66. 
English  sututes  limiting  Jurisdiction,  82  D.  86w 

aututes  not  adopted  in  the  (United  States,  82  D.  OOi 
Extends  to  all  oavigahle  waters,  62  D.  285. 
In  cases  of  oullislons  at  sea,  45  D.  69. 
Is  exclusive  in  ttie  national  oiMirta,  62  D. 
Jurisdiction  In  easea  of  collision,  38  D.  67. 

of,  in  tbe  American  oolonies,  82  D.  68^ 

over  lakes,  82  D.  66. 

over  rtvere,  82  D.  67. 

principal  subjects  of ,  82  D.  68. 
Liens  an<l  tbeir  enforcement,  62  D.  240. 
Maritime  contracts,  what  are,  82  D.  68. 

liens,  exclurtivoly  in  admiralty,  18  R.  278. 
Navlgal>ie  rivers  defined,  62  D.  235. 
Of  torts  on  high  seas,  13  D.  560. 

United  States  district  courts,  62  D.  234, 

vessels  at  sea,  12  D.  511. 
Over  canals,  62  D.  236,  239. 

internal  comincroe  of  states,  62  D.  230. 
Subjects  of,  62  D.  237. 

Territorial  limits  of.  Jurisdiction  of,  32  D.  8SL 
Tests  of,  62  D.  235. 
To  enforce  liens  on  vessels,  1  R.  125. 
United  8tat»4  courts.  Jurisdiction  of,  82  D. 
Vesssls,  what  within  Jurisdiction  of,  62  D.  236. 

8.  Co¥\/lict  between  State  and  FedereU. 

Bankrupt  laws,  effect  of,  on  state's  Jurisdiction,  17  R. 

207. 
Conflict  between  state  and  national  courts,  76  D.  228. 
Enforcing  penalties  under  national  bank  act,  28  R. 

462,463. 
Enlistment  In  army,  state  court's  Jurisdiction  to  In- 
quire Into,  9  R  68. 
Final  process  of  federal  courts,  state  cannot  interfere 

with  execution  of,  76  D.  223. 
One  court  cannot  take  property  from  the  custody  uf 

another,  85  D.  318. 
Power  to  decide  claims  of  state  courts  to  Jurisdiction. 

76  D.  223. 
State  courts  over  patents,  15  R  476. 
United  States  marshal,  actions  against  in  state  oourtsu 

82D.  95. 

III.    JuRisDicnoM  OP  Stati  Courts. 

1.  OeneraUy;  and  at  to  Pertont,  Property  or  Cautet 
<(f  A  etion  within  State. 

Divorce,  Jurisdiction  In  actions  for,  28  R  180. 

residence,  iiecessitv  of,  in,  26  R.  30,  31. 
Military  and  naval  uffloers.  Jurisdiction  of  state  court 

over,  42  D.  56,  58. 
Offlcers  of  the  United  States,  Jurisdiction   of   state 

courts  over,  42  D.  58. 
Of  state  courts  over  causes  arising  under  constitution 

of  United  States,  48  D.  859. 
Of  state  cuurta  over  military  and  naval  officers,  42  D. 

55.58. 
in  actions  against  officer  of  United  States,  12  D.  513. 

t.    At  to  Pertontf  Property  or  Cautet  q/  Aetum 

Without  State. 

Chancery  Jurisdiction  resi>octing  property  lii  foreign 

countiy,  22  D.  678. 
Courta  cannot  compel  citizens  of  another  state  to  ap- 
pear, 67  D.  96. 
Divorce  for  cause  arislnj?  In  another  state.  Jurisdiction 
to  grant,  32  D.  396,  77L 
granting  against  forel|nier,  26  R  81,  8^ 
non-resident  spouse,  36  K.  31,  32. 
Extradition  of  fugitives,    Jiurladictlon  of   state  and 

federal  courta  as  to.  67  D.  894. 
Is  confined  to  the  state,  67  D.  95. 
Of  citizens  while  lieyond  tbe  state,  58  D  693. 
critnoM  committed  in  another  state,  58  1).  60S. 
erimes  committed  in  one  county  resulting  in  deatk 
In  another,  58  D.  603. 
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or  criiiMa  oommittad  on  anns  of  tea,  58  D.  008. 

peraon  beyond  territorial  Uinita,  94  D.  766.  768. 

proeecation  for  stealing  c^ouda  in  auoiher  alate  and 
bringing  thein  into  this  state,  1  D.  fi50. 

state  cuurt  is  limited  by  state  lines,  57  D.  62. 

stute  courts  over  torts  on  hi^h  seas,  42  O.  6& 

state,  juriwliction  of.  68  D.  6»H. 

state  courta  limited  to  state  lines,  2  D.  4ft. 
Over  actions  conoeming  real  property  must  be  In  the 
state  where  it  in  situate,  70  D.  66& 

foreigners,  76  D.  665-671. 

foreigners,  only  to  be  obtained  by  servloe  of  process 
In  our  territory,  76  D.  670,  671. 

la  only  in  country  where  it  is  situated,  67  D.  104» 

lands  In  another  state,  67  D.  96;  79  D,  448. 

Dou-residenta,  48  D.  273. 

transitory  actions,  76  D.  666. 
To  decree  nle  of  lands  in  another  stata,  42  D.  20& 
When  wound  and  death  in  different  states,  47  R.  261, 
261 

JURY  AND  JUROBa 

L    Riairr  ok  Trial  it. 
IL    NuMsiR  OP  Jurors;  Who  Mat  Sit  la^ 

UL     BUMMONIKO  AVD  IXPAXBLlHa. 

L  QuentunUng  and  Hzamining, 

2.  CluUlenge /or  Caune, 

8.  Peremptory  Challenge, 

4.  Objeniion;  When  Taken  m%d  Bom  Tried. 

TV.      SRPARATIKO  DUR1JI«  IRIAI* 

y.    Drlibkratiom. 

VI.      UlhCHARQI. 

TU.    Vrkuict. 

L  Prvtinee  and  Riqht  qf  Jurf. 

2.  Form  a/:  Amenainij;  Sealed  VerdieL 

8.  D^ecU  Cured;  Finding  at  to  Part  of 

iMeuee, 
4.  Obtained  bff  Chanee  or  Coercion. 
6.  ili*conduet  of  Juror. 

6.  Jfnpeaehmtnt;  AjfidaoiU  qf  Juron, 

7.  Reeexving;  Polling  Jury. 
Tin.    Grand  Jurt. 

8«e  Cuaraotrr;  Oourts;  Crimiital  Law,  V,  7;  Gramb 

Jurt;  Ikstructiors;  Liknb,  ill. 
Jurorv  as  witnesses,  see  WiTRiciiaet,  il,  4,  ft. 
Misconduct,  see  Nrw  Trial,  11,  6. 
Vertiict,  see  Crimixal  Law,  V,  10;  EjRoraiirr,  UL 

L    BiOHT  OP  Trial  bt. 

Oonstltutional  guaranty  of  right  to  trial  by,  85  D.  626; 
41  O.  604.  605;  48  D.  IS^lWi;  58  D.  791-798. 

Equity  cases,  85  D.  626. 

Federal  constitution  rvgnrding  Jury  trial  not  applica- 
ble to  siule  ouurta.  12  D.  548. 

Jury  trial,  see  Gohmtitutioral  Law,  HI,  6L 

Mattdamue,  Jury  trial  in,  48  D.  19a 

Right  to,  in  eminent  domain  cases.  22  D.  884,  758. 

Statute  allowing  prisoner  to  waive  Juxy  trial,  validitj, 
31  R.  87.  38. 

Trial  by,  federal  oonsUtutioii  does  not  opvlbr  to  state. 
18  R.  276. 

IL    KuHBRR  OP  Jurorr;  Wuo  mat  Sit  la^ 

Consent  to  be  tried  by  eleven  jurors,  26  B.  640. 
excluding  negroes  from  Jury,  45  R.  264. 
Is  trial  b;-  twelve  men.  48  D.  193. 

111.      SUMMOfflN«  AKD  llfPAHBLni«b 

L    Qut  eHoning  and  Examining, 

Rxamination  of,  on  his  voir  dire,  23  D.  128. 
Juror  dkunot  be  aslced  whether  he  believes  the  ac- 
cused to  be  guiliy  or  innocent,  1  D.  573. 
Riglit  to  question  conueriiing  upiniou  and  bias,  23  D. 

12S. 
Vinr  cU'rs,  examination  of  Juror  on,  23  D.  1S8-ISL 
false  swearing  on,  Is  perjury,  23  D.  131. 
questi<»s  to  Jiu-or.  what  allowable,  23  D.  129. 

2.  ChalUsnge  for  Cauee. 

fUas  Against  oeruiin  offenses,  36  D.  iS32. 
Bias  against  prsoner'tt  race  or  calling,  46  D.  582. 
burden  of  pnnif,  to  shnwdii'iuulili  nitton,  36  D.  634. 
Challenge  boeHU*w  an  alien,  1  D.  iiiiS. 

to  favor,  9  D.  81;  23  U.  129. 

to,  on  account  of  ralatlousblp,  22  D. 


Disqualiftcation  by  hypothetical  opinion.  87  D.  «I81 
of.  by  formlr^  opinion  from  Icnowtedire.  S3  D.  ML 
of,  by  forming  o|Mnioii  from  mmur,  68  D.  lOL 
Hypothetical  opinion.  36  D.  626. 
Ignorance  of  English  tongue,  35  R.  728-78L 
InabiUty  to  read  and  write.  85  R.  7S8-78L 
Juror,  opinions  whidi  disqualify,  49  D.  S4S. 
JoTM-,  waiver  of  objection  to,  noed  not  be  wrll&en.  M 

D.  274. 
Jurors,  chai1cn;fes  for  principal  osinw,  47  D.  28& 
Kinds  of  challenges,  47  O.  238. 
Newspaper  aooounts,  effect  of,  If  read,  S6  D.  52flL 
Not  aisbualifled  by  ttearing  evidence.  If  he  fonas  m 

opinion,  86  D.  629. 
Opinion,  chancier  of,  and  noi  Iti  aoime.  Is  the  test, 
86  D.  622. 
concerning  diaraoter  of  aceosed,  86  D.  588. 
effect,  where  court  thinks  he  can  render  impartlai 

verdict.  86  D.  586. 
effect,  where  Juror  thinks  ho  mn  tqr  tlM  «aas^  M 

D.  626. 
formed  from  resdlng  papers,  82  R.  108, 100. 
founded  or  hearsay,  86  D.  628. 
founded  on  knowledge  of  facta,  86  D.  6SL 
founded  on  newsps^Mr  and  other  reporta,  86  D.  6S^ 

629. 
founded  on  reading  or  hearing  evldenoe,  86  D.  tib. 
light,  transient,  or  hypotheticsU,  88  D.  684. 
must  be  Axed,  36  D.  628. 
not  the  result  of  prejudice,  86  D.  SSL 
on  part  of  facta  or  case,  86  D.  630. 
on  the  law  of  the  cmm,  36  D.  681. 
opposition  <rf  Juror  to  capital  paniihment,  6B  D. 

622. 
requisite  to  diaquali^,  76  D.  66L 
miflacient  to  disqualify,  86  D.  .S2S. 
that  prisoner  has  been  snfBdenUy  punished,  86  Dt. 

633. 
to  disqualify,  need  not  have  been  expressed,  16  U. 

538. 
when  disouatUes  In  Unltod  States.  86  D.  621 
where  evidence  is  reqmrod  U>  remove  it,  86  D.  6S. 
Relief  on  discovery  of  bias  after  venlict,  22  D.  8S8. 
Scruples  against  certain  kinds  of  offenses,  86  D.  531 
Test  of  qu&liflcation,  86  D.  521. 
Waiver  of,  by  |)eremptory  challenge.  47  D.  238. 
Who  served  on  grand  Jury  finding  the  indidmsnt,  61 
D.  282. 

8.  Peremptory  ChaUenff*. 
Challenge,  when  must  be  made,  41  D.  483. 
When  waives  challenge  for  caiiae,  47  1>.  238. 

4.  O^eefton;  When  Taken  and  How  TrieL 

Challenge,  when  oonrt  or  Jwlge  mny  ir\',  21  D.  161 

Diaqualiflcation  of  Juror  aa  grtmud  tor  new  trial.  I 
D.  8L 

Juror,  challenge  of.  how  tried.  1)  D.  129. 
objection  to,  after  swearing  in  of,  6.S  D.  281 
m-aiver  of  right  to  challenge.  66  D.  281 

Jurors,  challenge  for  principal  cause,  how  tried.  21  Ik 
153. 

Relief  on  discovery  of  bias  after  verdit^t,  22  D.  381 

Triers  to  aecertain  impartiality  of.  23  i>.  LBL 
who  may  testify  before,  28  D.  129. 

Waiver  of  exception  to  Juror.  22  D.  8S8w 

IV.     BRPARATIHO  DURIRO  TRIAk 

Separating  during  trial,  81  D.  576;  35  D.  258;  48  a 

77  84. 
Separa'iion  of,  after  agreeing  on  verdict,  8  D.  71 

after  case  is  submitted,  43  D.  77. 

as  a  ground  for  a  new  trial.  31  D.  676b 

fonnerl.\  never  allowed,  43  D.  76. 

from  necessity.  43  D.  87. 

if  unauthorised  may  bo  punished,  48  D.  7C 

in  capital  canes,  43  D.  81 

in  civil  cases,  43  D.  76.  H. 

in  criminal  cases,  43  D.  80.  86;  60  R.  78-71 

in  prosecution  for  misdemeanor,  43  D.  8Ql 

in  prosecutions  for  felony,  43  D.  80,  81 

now  trini  nn  account  of,  43  D.  81 

|)ri!K>ncr'8  consjent  to,  43  I).  88. 

wtiat  constitutes  inipmp  >r,  43  D.  87. 

when  a  o<uue  (or  vuvaim;;  the  verdict,  16  D.  831 

when  does  not  vitiate  verdict,  48  O.  Tf. 
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y.      DSLfSIRATIOK. 

iMtnicllons,  i%ht  of  eourt  lo  modify,  60  D.  4ia 

iMUuctiuiu  to,  wh»t  praper.  &2  D.  ttu:L 

jurora  muti(  exerdM  thoir  judi^uieiiVi  uid  nol  their 

mare  wiIIik  81  I>.  M». 
Judge  sluiukl  instruct  only  ea  to  tlie  law,  7S  D.  638. 
ILnovledce  uf  junjrs  ouiiiot  fonn  basis  of  verUiet,  81 
D.iu6. 
hov  tar  laaj  be  applied  to  the  evidence  (fivoii,  81  D. 

807. 
Jvran,  kuowtng  material  Caete,  mint  teeiify  there- 
to. 81  D.  iW. 
flf  Jorora  mi|rfat  formerty  be  beeis  for  their  verdict, 

81D.  SUS. 
respecting  « haracter  of  witneewe,  81  D.  267. 
Nuinnce,  queeUon  as  to  what  ia,  Is  judichil,  68  D. 

tfXi. 
Opiniuo  of  court  on  facta,  when  proper,  50  D.  900. 
l^ueAiansuflAW  should  not  be  eubaiitbed  t  >,72  D.  689. 
buiute  fd  liuiitaUona.  evidence  of  new  promise  is 

quMtioii  (wr  jury,  60  D.  817. 
Wniitijpi,  oondtnicUnn  uX  uoiumercial  correspondence, 
«h«ii  for  court,  and  when  for  jury,  tM  U.  4.<4i 
eonelructiou  oi«  ia  generally  a  quentiou  oi  law,  CO 

D.  464. 
OMStnictaon  of  technical  terms,  00  O.  467. 
OMistruction  of,  wlien  ambiguous  or  obscore,  60  D. 

46flL 
eonstnictJoa  of,  when  must  be  Mt  to  the  jnry,  60 
D.  464. 

YL   DUOHAROI. 

Ditriurys  of,  beeause  of  disagreement,  18  D.  647. 
Iwr  IsL^rte  ol  term,  li  U.  Md. 
vbeo  entities  accuMcd  to  release,  81  D.  60& 
vithoat  vordict  In  criminal  cases,  1  D.  176. 
ib^t  to  discharge  in  a  cauiuU  case,  0  D.  4Mb 
Unsntharlawd  dischanpe  of  Jurur,  17  R.  4SlL 

TIL  YIRSIOI. 

1.  ^roHnce  and  Bight  t/Junf, 

As  jvlgoB  of  law  in  criminal  eaas,  88  R.  701,  701 
nnJiag  sgainst  instructions  In  criminal  esas,  88  R. 

791,701 
Proviaee  of,  IB  trUs  for  libel,  4  D.  861. 

1  Form^,  Amending:  Sealed  V^rdtet, 

AMBdfaig,  by  the  Jniy,  68  D.  808. 
Aioendment  of  verdicts,  14  D.  618;  68  D.  148L 
smM  verdict,  48  D.  70. 
teted  verdict  hi  erimioal  eases,  48  D.  8& 
Special  vocdiet  in  criminal  case  must  stale  what. 


SID. 


VOTdieks  In  crfmtaiBl  case  mistake  in  spellfaig,  44  B.  716L 


1  De/eeta  Onnd;  Finding  «s  to  Patt  ^  Imtst. 

f^adii^  only  part  of  Issue,  14  B.  768. 

neading,  detects  in,  not  cured  by  verdict,  88  D.  7ia 

What  defects  cured  by,  60  D.  88U. 

4.  O&tained  by  Chance  er  Coerdem, 

AjpesoMBt  of,  fbrmerly  coerced.  4a  D.  76. 
lArpending  on  efaanee,  <53  D.  S  • 

Muooodoei  in  determining'  wrdict  by  chance,  I  D.  SQL 
ObCainod  by  avenging  amounts,  34  iL  816,  816. 
Obtained  by  taking  ono>twelf th  of  aggregate  amount, 
84  O.  617. 

A.  Mueonduet  <^  Juror, 

As  reand  for  new  trial,  36  D.  264-260. 

Conduct  of  jurors  as  a  ground  for,  36  D.  fS4-260L 

OoDvsrsli^  about  ease  is  a  ground  for  new  trial,  68  D. 

101 
1b  converting  about  the  cause,  86  D.  01,  SS6. 

eonverring  with  the  officer  in  cliarge,  36  D. 

eonversitig  with  the  parties,  85  D.  2.S6. 

eonvondng  with  the  witness,  35  D.  25&. 

drinking  mtoxicating  liquors,  86  D.  267. 

expreamig  op  nious,  85  D.  266. 

mode  of  arriving  at  verdict,  !>  D.  250. 

obtalniug  information  impniperly,  36  D. 

obtainiog  inforuiatiun  outside,  86  D.  2&6b 

privately  examining  a  witness,  86  D.  8661 

reeeiving  favon.  86  D.  860. 

rissptaig  durliv  the  trial,  86  a  86fc 


In  taking  evidence  to  Jury-room,  86  D.  856. 
taking  notes  ol  evidence,  85  D.  256. 
visit!  ns:  soene  of  cause  of  action,  36  D.  266. 
Jurors  accepting  favor  from  attorney  or  party,  48  IL 

347-340. 
Liquora,  drinking  of,  by  Jurors,  68  D.  661 
Liquors,  drinking  of,  when  a  cause  for  vacating  vei^ 

diet,  16  D.  830. 
Liquor,  drinking,  effect  of,  on  verdict,  0  EL  764,  766. 
Misconduct  in  conversing  with  others,  1  O.  37. 
Officers  sitting  with  Jury  during  deliberation,  36  R. 

441,441 
Setting  sside  verdict  for  hnproper  acts  of  Jurors,  21  D 

717. 
UilBg  intozieatiog  Uqoor  daring  deliberation,  41  VL 

816. 

6.  Impeaehment:  AjfkUnita  tfjuron. 

Affidavits  and  statements  to  impeach  their  verdict 
generally,  not  admitted,  12  D.  141 
of  Jurors  to  show  basis  of  verdict,  24  D.  475. 
Affidavit  of  juror  to  support  verdict,  12  D.  143. 
of  juror  to  impeach  verdict,  07   D.  219;  4d  D.  376- 

870;  1  D.  38:  12  O.  142;  24  D.  475-470. 
of  Jurors  to  show  they  misunderstood  the  instnM>> 

tions,  48  D.  377. 
Impeaching  verdict  of  Juiy  by,  84  D.  016L 

7.  Receiving;  PoUing  Jwy. 

Juror  may  dissent  from  Mculed  verdict,  30  R.  498,  400. 

May  be  received  on  Sunday,  13  D.  427. 

Pulling,  consenting  to  sealed  verdict  is  no  waiver,  SO 

K.  403.  400. 
Polling,  right  waived  by  Jury's  Reparation,  80  B.  600. 
EUght  to  have  Jury  polled,  80  K.  497-600. 

VIII.  GraxdJi'RT. 

Orand  Jurors,  testimony  of,  not  admissible  coUater> 
ally,  16  D.  281. 
testimony  of,  to  impeach  indictment,  16  D.   881, 

886. 
testimony  of,  regarding  the  finding  of  indictments, 

16  D.  881,  286. 
testimony  of ,  to  show  that  indictment  was  improp> 
eriy  found,  16  D.  283. 
Indictment,  testimony   of  grand  Jurors  to  show  ou 
what  evidence  it  was  found,  16  O.  282. 
testimony  of  grand  Jurors  to  show  ths  number  who 

acted,  16  D.  2»3. 
testimony  of  gprand  Jurors  to  set  aside,  16  D.  2^ 
Power  of,  to  compel  attendance  of  vritiiosses,  54  D.  761 

JUSTICB3  OF  THB  FBAOB. 
See  JuDOMBNTB,  1, 1,  d;  JI'RISVICTIOH,  1, 1 

Acknowledgment  before  Justice  outside  his  county,  81 

D.  541. 
Acts  ministerially  in  approving  appeal  bond,  77  D. 

624. 
Amendments  in  courts  of,  liberally  allowed,  32  D.  740. 
Contempt,  Justice  uf  the  peace  niay  punish,  61  D.  442. 
Discharge  by.  In  bastardy  proceedings,  as  liar,  56  D. 


For  what  acts  answerable  In  damages,  00  D.  728. 
Judgments  of,  conclusiveness  of,  47  D.  2(Ki 
Jurisdiction  in  case  of  absence  of  judge,  does  not 

include  refusal,  25  K.  541. 
Justice's  court,  delay  in  hearing  cause,  when.  ant«>unts 

to  discontinuance,  40  D.  178. 
discontinuance  of  cause  by  absence  of  justice  or 

parties.  40  D.  17& 
hour  for  appearing  in,  40  D.  177. 
Liability  for  judicial  acti>,  25  K.  n»S-701. 
Loes  of  Jurisdiction  by  adjournment  of  cause  «ithnut 

stating  to  what  lime,  91  D.  ih'A. 
MandainuM  to  compel  granting;  of  appeal,  77  D.  024. 
Title,  trial  of,  in  justice's  court,  80  D.  436^ 

JUSTIFICATION. 
See  LiSBL,  TV;  Procbns,  IV;  Shkripkh;  SLAin»Ra,  IIL 
By  sheriff,  see  Exicunoffs,  XIX,  4. 

KLBPTOMANIA. 
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ULBOn  ONIONS. 

llij  uBitliift, »  a  7tl>78L 

CimpeniBg  on^lojtr  to  diiduurg*  — pleytes,  W  R. 

784-78& 
Oonatim  interf arias:  with  amployoM  or  hwiiiiM— ,  M 

Inteabv  employoM  to  leave  work,  60  K  7flO-78L 
^Tvwmxuag  one  from  working  at  leas  wagee,  60  &.  7S8. 
Wbea  iUojal  eombinations,  59  a.  721-780. 

LAND  QBANT& 
flee  PuBUO  Lamm. 

IJLND  LAWa 
flee  PuBLio  Lasm. 

uilNDlord  and  tenant. 

L    What  Oowatitutm;  CKSAnoir  or;  KtiM  mr  Ttai- 

AROIM. 
IL     OOTBTAra  AVD  WARRAVmS. 
111.     &IOBTB  Aim  LlABILrriH  ARISlHa  PROM  RlLATIOV. 

L  Bi§ht  to  PoMfStion  and  Aeiion/or. 

%  JBttoppel;  DiteUUmer;  AdvorM  PotatMion. 

S.  A'^nL 

a.  Liability  for,  GoneraUy. 

k  Astiignment,  Sate  or  liortgago. 

c  Apportionment. 

d.  DiiftresB  for. 
lb  CTm  and  Occupation. 
it  HahiiabUxt^;  Upper  tmd  Lowor   Tens' 

monU. 
C  ImprovemonU;  Bspain;  Tamo*;  Intnr- 

anoo. 
7.  AMii/fntnent^  Sub-Lease,  or  Mortgage, 
&  BigtUa  and  LiahUitiee  as  U  Third  PsrsmM. 
0.  Uae  of  Premiaee, 
10.  Renewal, 

If.     TBaMlRATIOH  OP  RUATimb 

L  ITAaC  ilmmifUt  tow 
2.  ifoCiM  to  Quit, 

ft.  7«nanti  Ui>ldir%g  owet;  Wai^ffotng  Ton- 
ante, 

T.     LRARIHO  OM  SflAI 


feoe  Km  rlrmrrtc;  Fiztdrm;  Tnr  aus  pob 

WHARVMb 

IiMee  by  railroad,  ne  Railroads,  n«  L 

L    What  OomriTom;  Crratiov  op;  Cirm  op 

Trrahgirr. 

OenT^yaooe  reserring  aonual  rent  Is  not  a  leaee,  76  D. 

804. 
■Sect  of  taking  lease  i»ocured  by  fraud  or  mistake, 

13  D.  69. 
Lease  deflued,  17  D.  SXK 
Lease  to  one,  *'  his  beln  and  asrigns,**  whether  a  deed, 

60  R.  326-830. 
Relation  of,  may  be  ereated  by  Implication,  01  D.  663. 
Tenancy  from  year  to  year,  80  O.  117. 
Tenant  by  sufferance,  defined,  42  D.  130. 
from  year  to  year,  who  is,  42  D.  190, 187. 
under  lease,  void  by  statute  of  frauds,  4S  D.  tSL 
When  implied,  91  D.  604. 
Team,  lease  for,  defined,  82  D.  86ft. 

IL     OOTIRARTS  ARS  WaRRARTTM. 

Assessments,  oovenaut  to  pay,  breach  of,  80  R.  846L 
Oovenant  for  repairs,  05  D.  llS-125. 
for  repairs*  on  part  of  tenant,  what  satisfies,  06  D. 
12L 
Oovenants  impllsd  In,  48  R.  287. 
Drainage  or  sewerage,  no  implied  covenant  as  to,  48  R. 

227. 
Forfeiture  for  breadi  of  covenants  tai  lease^  relief 
against,  08  D.  80w 
for  breach  d  covenants  to  Insure,  08  D.  80. 
for  breach  of  oovenants  to  make  improvements,  08 

D.  80w 
for  breach  of  covwumts  not  to  assign,  08  D.  80b 
tor  breach  of  oovenants  to  repair,  68  D.  80b 
for  failure  to  make  repairs,  69  D.  726. 
for  quiet  enjoyment  Is  implied  in  contract  for  lease, 

09  D.  168. 
Incarred  by  bnssh  of  eovonaats  ia  Isrm^  08  Dl  Mb 


Fbrthwifh,  how  constraed,  06  D.  118. 
General  oovenant  for  renewal,  01  D.  60K. 

what  implies,  06  D.  110. 
Implied  as  against  tenant,  to  what  extent,  K  D.  12L 

covenant  by  lessor  to  repair,  56  D.  49. 

covenant  in  alignment  of  lease,  88  D.  860L 

covenants  for  title  in  lease,  82  D.  866, 85dL 

covenants  in  lease,  82  D.  865. 

covenant  tliat  property  is  fit  for  a  pactiealar  om,  56 
D.  48. 

warranty  as  to  noxious  plants,  17  R.  127. 
Lessor  does  not  warrant  that  premises  an  fit  for 

occupation,  60  D.  770. 
Liability  for  breach  of,  06  D.  12SL 
Ifone  implied,  95  D.  118. 
Notice  to  put  landlord  in  defaalt,  06  D.  ISO. 
On  part  of  tenant,  when  compels  rebuUdiiuF,  00  Ik. 

122. 
Tenant  may  refuse  to  enter  until  fulfilled,  87  Tk  237. 
Time  when  repairs  may  be  made,  05  D.  180. 
To  pay  rent,  when  dependent  on  coveoaat  to  repair 
or  improve,  87  D.  237. 

renew  lease  does  not  entitle  lessee  to  relaJ 
session.  84  D.  84. 
Waiver  of  damages  for  breach  of,  06  D.  128L 
When  absolute,  97  O.  774. 
Whether,  and  when  implied  that  premises  wiU 

suitable  for  occupation,  67  D.  40. 

in.    Rieirrs  ard  Liariutirb  Arisuto  prom  Rblatior. 

1.  Rig/U  to  Poeoetaion  and  AetUm  for. 

Breach  of  covenant  of  title,  damages,  68  R.  OOB-014. 
Damages  for  eviction,  100  D.  429. 
for  lallure  to  give  possession  to  lessscu  100  D.  428, 

429. 
measure  of,  how  ascertained,  100  D.  428. 
measure  of,  where  lessor  reuses  to  dsUrsr  poo* 
session  to  lessee,  ICO  D.  488L 
Eviction,  20  IL  846b 
defined,  40  D.  68. 
effect  of ,  17  R.  68. 

measnrs  of  damages  for,  20  R.  846;  B8  R.  60»-O08l 
prssumed  to  continue,  60  R.  298b 
without  actual  entry,  17  IL  62. 
lUlure  to  give  possession,  damscos  for,  68  R.  OOO- 
014. 
to  give  potsetrion,  eyldcBios  of  possible  crops,  SO  R. 

000. 
to  give  possessloB,  profits  as  damages,  68  R.  618. 
Injurjr  to  horses  through  not  leasing  stable,  80  R.  881 


Knowledge  of  leasee's  parpose,  evidsnos,  oo  braach, 

58  R.  612,  618. 
Landlord  cannot  sustain  trespass  or  possessocy  aetieo 

white  tenant  holds  possession,  85  D.  S28L 
Profits,  recovery  for,  on  landlord's  faOing  to  srsSI 

building.  60  R.  494,  486. 
Right  to  enter  and  expel  tonaai,  61  R.  887,  80Bb 

8.  Bitoppel:  Diedaimor;  Adverse 


.M 


Attornment  by  tenant  to  true  owner,  60  D.  222: 
Between  lessee  and  grantee  of  lessor,  48  D.  8881 
Oovenant  to  fjay  rent,  when  dependent  oa 

to  repair  or  improve,  87  D.  237. 
Declaration  of  tenant  as  to  whom  he  holds 

D.  741. 

Disclaimer  hy  tenant,  68  D.  21Sb 
Estoppel  arising  from  accepting  leafe,  18  D.  68. 
Ifistoppel  of  tenant  to  deny  landlord's  title,  05  D.  190. 
Lessee  after  enjoyment  estopped  to  dsoy  tltle^  48  IX 

425. 
Of  lewee  of  tenant,  68  D.  233. 
Of  leesee,  to  deny  Undlord's  titie,  48  D.  428. 
Possassion  by,  becomes  adverse  when  he  altotw  to  s 

stranger,  12  D.  800. 
Purchaser  from,  holds  as  a  tenanv,  16  D.  460. 
Questioning  by  tenant  of  landlord's  titie,  00  D.  292. 
Surrender  presumed  from  adverse  holding,  18  D.  7L 
Tenant,  adverse  possession  by,  12  D.  800;  U  D.  400; 

27  D.  460. 
conveyance  by,  effect  of,  16  D.  460. 
dimeisin  of  landlord  by,  15  D.  400. 
holding  over  presumed  to  hold  on  tonus  ol  origlssi 

lease,  15  D.  58L 
holding  of,  sftor  expiration  of  tons  It  aoi 

adTOTio^  67  tk  488. 
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Tlnant  pardiaaliur  st  tax  §a1e,  15  D.  OBO. 
wiMD  nnj  not  dkpate  I«xllord*s  tlti*,  60  D.  SICL 

€k  UaMlItT  for,  Genflnlly. 

Adiof  laadlofld  wUch  nspeiMl,  17  R.  OS,  6S,  04. 
Acnement  tlMt  crop  ahmU  Mlonff  to  UmdloM  till  rent 

ta  lald,  70  D.  432. 
BvkCkiB  of  tenant^  whmt  eoulTftlent,  50  D.  Tn. 

when  a  detawB  to  claim  for,  50  D.  791;  6S  D.  S7& 
bpaMon  neoaaauy  to  nupnid,  17  &.  81 
Intaraft  on  vtnty  51  D.  277. 
iBlBif flKDoe  of  yuldloni,  whan  eoconeratet  tenant  from 

pejment  of  rant,  74  D.  115w 
hammg  tor  megal  om,  t^oomrj  of  rent,  SS  R.  1S5, 

13iL 
LiaUUty  •■   hsvtaf  vntflmntable  pwmteet,  17  B. 

6S,64. 
Koney  ■■■■■gfaii^  ewartwl  lor  vent,  reoofwiy  of,  45  D. 

100. 

Reooapmeni  bj  tenant  afainat  landlord,  40  D.  SSft. 
Rekaee  of  tenant,  what  deemed  to  be,  49  D.  601. 
Kent  from  tenant  who  abandone  premieee,  58  D.  879. 
lb  be  eeUled  bgr  arbitration,  notloe  of  iMarinif,  86  &. 
179-18L 

b.  Aaif gmnent^  Bale  or  Mortgafik 

Aeoonpanlee  tbe  rererelon,  6e  D.  584. 

Airignee  of  leaae,  liability  for,  61  D.  S7& 

AirifBinf .  withoot  aeelgniof  the  revenioB,  49  D.  170. 

Airigoment  of,  49  D.  170. 

EnatiuQ  eale,  riffat  of  piordiaeer  at,  to,  15  D.  251. 

Uability  for,  after  aarignment,  27  R.  494,  495. 

Uiiuto,  pineeee  by  eale  of  land,  84  D.  890. 

Wba  paai  bj  deed  or  mortgage,  87  0. 121. 

e.  Apportionment. 

ApportJopmewt  oi;  where  part  of  |iiopert,y  Je  deetmied, 

93  D.808. 
Oeoerany,  85  0.  flOi;  89  D.  791. 
Ofgramid-nBi  oo  opening  etieet,  tl  U,  SIT* 
Wbm  apporllMMd,  87  bTIsS,  2M. 

B^ee  twenty  UP.  887. 

kwbuMl,  15  D.  587. 

hndlanl,  U  D.  58flL 

■ompfee,  15  D.  687. 
Oertaiaty  in  amonnt  doe  la  nqnlred,  16  D.  BH^ 
I>cflnitioo  and  origin  of ,  15  D.  684. 
I>eBaiid  not  a  prereguiBite  to,  15  D.  588. 
OoetrineoC,  in  the  United  BtatM,  15  D.  581 
Dm  not  Be,  tin  rent  ia  due,  15  D.  688. 
Urti  only  for  rent  of  land,  15  D.  58& 
Exemption  of  goode  from,  at  common  law,  17  D.  4Ba 
KxtfngaiAmeni  of  right  to,  15  D.  687. 
Ooodi  of  a  atrangvr,  when  enbjoet  to.  17  D.  4B9-48L 
liMdlord  nniat  have  a  reveraion.  16  0.  68& 
I^ufaig  wentiiil  to  eapport,  16  D.  58& 
KdMftao  of  loDdlord  and  tenant  required,  U  D.  188^ 
B«niMteo  ef  right  to,  15  D.  684. 
SMotce  modifying  right  of,  88  D.  570w 
Vba  end  whoae  property  aubjert  to,  17  D.  46& 
wheo  tenant  holds  over  efter  i.uuoe  to  qoit,  15  0.  587. 

4.  Um  and  OMtipatHm, 

Aetiaa  lor,  460.  289,  290,  8801 

•iMnllea,46  0.  289,  29a 
Amnpait  lor,  againat  tenant  heldfaig  over,  28  0 

for  bads  helda  adrereely,  22  0.  858. 
Dundee,  ncaeore  of,  in  actions  for,  48  0.  290. 
Ilhea  action  for,  not  maintainable,  19  0.  290. 

1  BoHMOUy;  Upptr  and  Lower  renem«nCt. 

IMeetlTe  phunbinjr,  landlord  not  liable  lor,  46  B.  474. 

boptng  water,  HablU^  between  upper  and  lower 

temnt,  28  R.  82,  S3, 
lajwy  to  ene  tenant  by  ne^igence  of  another,  42  R. 

>e  implied  wvmrtyef  fltnev  or  haUtability,  46  R. 

474,  476w 
mu  of  lower  roona  amy  soe  for  leakage,  20  R.  240. 
Oahealtlly  ptenieei^  whetiier  an  erictlon,  65  tL 

2B9. 


Untenantability  or  nninhaWtahlcneee  as  erietion.  55 

K  265-209. 
Untenantable  premises,  leaelng,  17  R.  127. 
Upper  and  lower  tenements,  66  R.  268. 
warranty  that  premtses  are  fit  for  porpoeee  for  which 

rented,  67  0.  412. 

6.  ImprovemmU,  lUpain,  Tam$a,  Jntur^ttM. 


0amage  or  injury  from  defect  or  non-repair,  55  R 

286. 
Eecaping  water,  liability  of  landlord  for,  28  K  8^-34 
Improvements,  lessee  haa  no  richt  to  hold  over  until 

iiaid  tor,  84  0.  75. 
Landlord's  liability  for  injuriea  to  third  permns  hy 
defecte  in  promisee  or  leesee'e  negligence,  60  0. 
779;  69  0  788-787. 
Landlord  not  liable  for  repairs,  46  R.  474,  47& 
Landlord's  liability  for  non-repair,  17  R.  127. 
Leesee  takes  risk  arising  from  oondition  of  premiaea^ 

50  0.  777. 
Leasor  not  bound  to  make  repairs,  50  0.  776. 
Leesor,  when  liable  for  Injury  to  tenant,  60  0.  778. 
Liability  arising  from  the  condition  of  the  promisee, 
50  0.  776-779. 
for  breaking  down  ui  balcony,  46  R.  475. 
for  nnsnfe  premisee,  19  R.  828,  329. 
to  tenant  for  defects  in  premisee,  44  R.  262,  268. 
Reoovering  land  tax,  wrongly  allowed  tenant,  15  R. 

175. 
Repairs,  landlord  reed  not  make,  92  0.  808. 
duty  to  keep  buUdings  watei^tU^ht,  96  0. 121. 
duty  to  repair,  95  0.  121. 
duty  to  restore  broken  doon  and  windowa,  95  0 

121. 
liability  of  famdiord  for,  16  0.  448L 
no  obligation  of  landloid  to  miAe,  M  0. 118. 
promise  to  make,  when  invalid,  95  0. 119. 
Blatotes  imposing  on  landlord  the  duty  to  make.  91 
0.119. 
Bight  of  tenant  againat  taiaurance  of  landlord,  87  R 


Writ  ds  reparoMone/hcisndo,  oiBoe  of,  16  0.  448. 

7.  ilftiynmenf,  Sub4eat$  or  Mcrtgags, 

Aaslgnee  of  lesae.  and  hie  liability,  49  D.  170l 
Assignment  of,  oistinguished  from  sub-letting,  88  0 
405. 
of,  from  what  presumed,  88  0..4Ofiw 
^  lease,  and  liability  of  assignee,  49  0.  170. 
of  leaee  may  be  probibited,  57  0.  496l 
of  lease,  remedy  of  leseor  against  aasignee,  15  0 

648. 
of  lease,  what  deemed  to  be  a,  15  0.  545. 
Conveyance  by  tenant,  effect  of.  16  D.  460. 
0ifference  between  nnder-leaee  and  aasignmettt,  51  0. 

806. 
Implied  oovenanta  in  asaignment  of  lease,  32  0.  856. 
Landlord's  remedies  againat  aaeignor  of  lease,  16  0 
543. 
againet  sub-lessee,  15  0.  544. 
Lease,  assignee  of,  whether  liable  for  rent  before  en- 
try, 88  D.  838. 
Mortcraf^e  by  leesee  of  crope  to  grow  during  lease,  44 

D.  718. 
Purchaser  from  tenant  holds  as  tenant,  15  0.  460. 

&  Bighis  and  lAdbaUiei  at  to  Third  Penona. 

Both  liable  for  excavation  in  highway,  27  R.  704. 
Oovenant  to  rspair  doee  not  beiieat  stranger,  27  R. 

704. 
landlord  liable  for  dangerous  celUr  way,  when,  27  K. 
704. 
not  liable  for  ^nant's  negligence,  27  R.  704. 
Liability  for  defective  construction  of  building,  69  0. 
738. 
for  negligence  of  eontnuitor,  69  0.  787. 
of  landlord  for  non-repair,  1.^  R.  396-400. 
ci  landlord  to  third  persons,  frum  premises  being  in 

bad  condition,  60  0.  779. 
of  landlord  when  he  lete  building  for  public  pur- 

poeee,  59  0.  784. 
of  landlord  when  tenant  \n  hound  to  repair,  60  0. 

782. 
of  leesee  fbr  damagea  ariaing  from  want  of  repairs, 
74  0.684. 
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UabOlty  to  puaerH-by  Injured  by  dafeel  In  building, 
50  D.  786. 
to  repair,  M  D.  118. 
to  tmrd  pononi,  gK^nerallj,  60  D.  7S4. 
to  (nBpMMTS  Injured  by  defect  in  boUdtng,  60  D. 

737. 
to  vldton  injured  by  defect  In  building,  60  D.  7SS. 
Hnieance,  huidloid*!  U&bUity  for,  16  R.  7a,  70. 
leaeor  not  liable  wbere  leeaee  oovenanta  to  repair,  15 

R.  888-400. 
UabilltT  for  continuing,  06  D.  104. 
Tenant,  Judgment  agaiiiet,  obtained  by  collusion,  06 
D.  47S. 
Judgment  egainet,  alter  deatb  of  tandlord,  06  D.  478. 
Ju«lgment  acainst,  when  binds  landlord,  05  D.  478. 
lessor's  IbO^ty  to  Tisitor  for  defect,  50  fL  58,  64. 

0.  Um  of  Prmniaet, 

Changing  falling  mill  to  com  mill,  47  B.  188. 
Enjoining  tenant's  attaching  of  sign  to  wall,  68  B. 
854. 

Injunction  In  favor  of  lessor  against  tenant  to  prevent 
n<(e  of  proiierty  in  iiii proper  manner  or  in  mode 
forbidden  by  loas4>,  50  D.  '/0-72. 

Uage  of,  as  to  bow  land^  should  be  farmed,  60  D. 
lUl,  102. 

Usage  of  ,  as  to  what  is  waste,  60  D.  lOL 

10.  RenttwaL 

Option  of  tenant  to  renew  for  another  term,  01  D.  666). 

Renewal  of,  is  held  for  co-lesoee,  28  D.  85. 

Renewal  of,  right  to,  is  protected  in  equity,  S8  D.  486^ 

lY.     TntlflNATIOIf  OP  RSLATIOII. 

L  What  Amounti  to. 

Attornment  to  stranger,  relation  terminated  by,  IS 

D  886. 
Brothel,  prtor  ooeupan(7  as,  as  STletlon,  56  B.  067, 

MO. 
Destruction  of  property  by  Are  terminates  lease,  46  D. 

025. 
of  property,  when  does  not  terminate  lease,  04  D. 

662. 
of  property,  when  terminates  lease,  04  D.  668-665. 
of  room  or  building,  when  terminates  lease  thereof. 

04  D.  (363. 
Duty  to  dischise  prior  use  of  premises.  17  R.  187. 
fi^Juctment.  tenant  may  be  dispossessed  under  leeoTeffj 

In,  38  D.  812. 
Fire,  daatruction  of  premises  hr,  effect  of,  88  R.  200. 
Fire,  how  affects  leasee  of  part  of  building,  60  R.  460, 

470. 
Immoral  purpoee,  landlord's  using  or  'etting  part  of 

prumises  for,  55  R.  209. 
Insurance  on  destroye^l  prcniiws,  receipt  of,  by  land- 

li>rd  does  uot  release  tenant  from  bis  lease,  04  D. 

664. 
Landlord's  right  to  enter  1^  force  on  escpimtloa  of 

lease,  60  D.  754-756. 
Lessee  liable  for,  after  dflstroetion  of  premisst,  S7  D. 

71. 
Parol  surrender  of  lease,  32  D.  166. 
Surrender  of  lease,  parol  promise  to  pay  for.  8t  D. 

155. 
Surrender  of,  what  amounts  to,  88  D.  406^ 

t.  NtiHee  to  Quit. 

Notice  to  quit,  after  death  of  lessor  or  lessee,  42  D.  188. 
after  disclaimer  of  title  by  defendant,  42  D.  138. 
doctrine  and  object  of,  42  D.  125. 
miscellaneous  instances  resp'H^ing,  4t  D.  ISO. 
mr>rt^gor  not  entitled  to,  from  mortgagee,  4S  D. 

135. 
mutuality  of  right  tt\  42  D.  180. 
tenant  hold  ntr  over  not  entitled  to,  60  D 
to  defendant  in  execution,  42  D.  188. 
to  servant  of  owner,  42  D.  187. 
to  sub-tenant,  42  D.  185. 
to  tenant  at  mifferanoe,  42  D.  ISO. 
to  tenant  at  will,  42  D.  128. 
to  tenant  for  life  or  pur  autre  v%«,  42  D.  128. 
to  tenant  from  month  to  month,  42  D.  120. 
to  tenant  from  year  to  yev ,  42  D.  126. 
trespasser  not  entitled  to^  4S  D.  Ua. 


Notice  to  vendee  under  oontimct  to  |ini  t  tisws, 
entitled  to,  42  D.  186l 
when  lease  is  for  a  fixed  term.  42  D.  ISO. 
when  lease  is  void  by  statute  of  frauds.  40  D.  1SL 
when  lease  terminates  in  oontingsnciy,  42  IX  UL 
when  unnecessary.  66  D.  820. 
Tenant  at  will,  when  euUUed  to  notice  to  quit,  42  D 
120. 

by  sufferance,  when  entitled  to  notloe  to  qoit,  42  D 

180. 
for  itre,  when  entitled  to  notloe  to  quit,  42  D.  12&. 
f^om  roontli  to  month,  when  entitled  to  notice  u 

quit,  42  D.  ISO. 
from  year  to  year,  wheo  entitled  to  notlee  to  quit, 

42  D.  126. 

a  TtnanU  BoUima  Ofmr;  Wa^-goimf  Tmmmtt. 

at  will. 


and  pf«*«nt- 


D.  5U 


At  expiration  of 

87  D.  441. 
Damages  against  tenant  for  holding  oi 

ing  reletting,  60  D.  600. 
Emblements,  right  to,  as  against 
tenant's  right  to,  60  D.  511-5>6w 
tenant's  right  to,  after  expiration  of 

511. 

tenant's  right  to,  as  against  morigagee.  60  D.  514 
tenant's  right  to.  does  not  exist  when  lease  ter- 
minates at  a  certain  period,  60  D.  518. 
tenant's  right  to,  wlien  forfeited,  60  D.  518L 
Holding  over  by  tenant  after  being  notified  of  ehan^ 
In  lease,  01  D.  564 
how  landlord  may  rq^ard  tenant  after,  01  D.  688 
renewal  by,  01  D.  564,  565. 
tenancy  implied  from,  01  D.  66L 
what  Is,  60  D.  509. 

when  creates  tenancy  by  sufferance,  01  D.  081 
when  renews  lease,  01  D.  563. 
Landlord's  rig^t  to  take  possession  and  rsnwvs  goods, 

60D  60& 
Manure,  rkrht  to,  28  R.  SO.  40. 
when  belongs  to  landlord  and  wtien  to  tenant,  55  D. 

654. 
when  tenant  may  remove,  14  D.  806L 
Mortgage  of  crop  to  grow  during  leaae,  bgr  tenant,  4C 

D.  ns. 
Tenant,  at  expiration  of,  nrait  yield  immwismIoii  00 1). 
50& 
holding  over  may  be  treated  as  trssnassai,  60  D. 

500. 
boldiitg  over,  not  Justifiable,  01  D.  664. 
rigbt  S,  to  ingress  and  egress  after,  60  O.  608. 
righto  after  expiration  of  lease.  60  D.  606-610L 
Usage,  as  to  crop  of  outgoing  tenant,  50  Di  lOt. 

y.    LiAsmo  o*  Sbiium. 

Alpreement  to  woric  land  on  abarss,  100  D.  4S8L 
Agreement  that  crops  shall  belong  to  landlofd  till  dl* 

vlded,  67  D.  783. 
Cropper,  interest  of,  before  dhislon.  SI  D.  410,  41L 
CropiMrs,  whether  eo-tenanto  or  partners,  68  B.  101, 

107,108. 
Cappers,  whether  pertoers,  87  D.  S17-8SL 
Cropping,  agreementa  for,  87  D.  817-82S. 
makes  parties  tenanta  In  common,  87  D.  SIB 
on  shares,  title,  in  wliom  vested,  80  D.  8ia 
partnership  between  owner  and  cropper,  S7  D.  SSL 
relation  of  cropper  to  the  land,  8*  D.  818. 
stipulation  that  lessor  shall  retoin  poaseaslon,  S7  D. 

321. 
when  creates  relation  of  landlord  and  tenant,  87  D. 

810. 
when  cropper  has  no  tntorest  befors  dIvWon,  S7  D. 
820. 
Cro|is.  damages  recoverable  ag^nst  landlord  fw  tak- 
ing tenant's  share,  07  D.  55. 
Crops,  landlord's  Interest  In,  and  wfien  subject  to  exs- 

cntlon,  85  D.  184. 
Lease  on  shares  makes  parties  tenante  in  eommnn,  82 

D.  54. 
Lettin}(  on  shares,  elftat  of,  87  D.  817. 
Lien  of  landlord,  when  rent  ie  payable  In  erap^  U  D. 

800. 
Renting  land  on  sharss  does  not  ooostltato  rslntloi^ 
18  D.  446:  88  D.  58L 
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LABOBNY. 
Bm  GhUMDiAb  Law.  VI,  9L 

I.ATBBAL  SUPPORT. 


ItBADING  QUESTIONS. 

VI,  L 


I^AKAOB. 
Bm  OomoH  CAKUias,  1, 8,  A 

LSGACIB8. 
■ravbi  or  DBCiuirri,  1, 4;  WiUA 

LEGISLATURE. 
_  _JAfc  Law,  il,  S;    Ooinrmrr.  Oiww- 

ilAMUAaiAMB    DlTOKCm.  Ill,  S;    Ml'WinPAb 

GbftroBAnoam,  II,  t;  OrricH  axd  OywoB—,  1; 

UTA-rvTB  or  LwiTATiom,  IV,  4;  STATum. 
LepMators,  pvivftose  of,  trom  mtmI,  16  D.  781, 
fruin  nnrioo  of  dvll  prooMB,  10  D.  786. 
to  pcnoiM]  and  mnMbe  cUimad.  10  O.  786, 781 


IM    0» 


lATTAOiWSWn, 


LETTERS. 
n,  t;    IwuMcnom,  1,  8;    LnvxART 
Pmp»tt:    SrATim  or  FRAUSft,  IV;  Wills,  1, 1. 

,  faj,  MO  OOSTAACIt,  IL 

UBTTBRS  OF  CREDIT. 

SmOoakawtt;  HooqriABLi  iNoriirMBirn,  L 

DnftB  dr»«»  wmlor.  denned  acceptad,  6S  D.  888. 
Right  of  aelioB  of  one  advmneing  money,  88  B.  847. 
kurht  to  advniiee  moooy  on,  88  R.  847. 
MSOtlAl»lo,88R.847.84flL 

LEVEES. 
Bm  WAn»-coouii,  XIIL 

LEVY, 
ni;  EzMimom,  Z;  Tazitiow,  TI. 
•M  EzMOtioim,  XVIII,  1 

LOCI OONTRACTUa 
8eo  OoMPUor  or  Lawb. 

LEX  LOCI  REI  8ITA. 
Boo  Oovruor  or  Laws,  1L 

LIBEL 
L    What  Ookotitutw,  Aire  Who  Liailb  iob. 

n       PSlTILaOSD  001IMUMIOATUW& 
UL      PVOLICAYIOK. 
IV.      JOtffinCATlOB. 

V.    Malign 

VL      PLBAMVtt. 

VIL    Bnoncn  An  Damaoib. 

GoiMWAL  Law,  VI,  83;   Iv/trKcnom,  I,  8;  Pur- 

ILWBSD  OOXMUMICATIOm;  Slanukr. 
MO  PLBAOmO  AXO  PSAOTICS,  fV. 

L    What  Comwiuim  avd  Who  Liablb  Totu 

Adnhory.  wh»*  worde  fmpnte,  81  D.  84S. 
AiWertMemont,  UnbUity  of  newspaner  for,  86  D.  88. 
Authai'e  liability  for,  when  published  in  newspaper, 

M  D.  88l 
Bv  mtotaJM  of  printer,  86  D.  98. 
riniidatit  I6r  priTSlo  oIBm  is  not  rabjeol  of  publle 
critMSisu,  86  D.  a& 

nanonal  attaok  on,  86  D.  88. 
CnMration,  liability  for,  84  R.  496^I9& 
IVftiiiUon  of,  78  D.  428;  04  D.  46L 
Mitor's  liabUitj  for.  86  D.  90. 

lt«i«tiiiaw»ntofc»JMUt7,78D.  484. 

la  pttUWiiiK  lactof  another's  arrest,  78  D.  898. 
Mailer  nrtntcr's  Hsbilhy  for,  86  D.  89. 
Newsnper.  antbof^  tIabiUiy  for  Hbel  fai,  86  D.  89i 

tfiticfam  of  pnbiie  offiMrs.  when  libelous,  86 1>.  9L 

lor  what  publications  Uable,  86  D.  90. 

Mitndo  allowed  to,  in  libel  casM,  86  D.  90. 

ItofaUity  oi  owner  for  libel  by  editor,  82  D. 
10  Hons,  Ah.  D.  *  Am.  B.— 18. 


Tswspsjpsr,  uivprlslor 
in  fts  eolnmns.  89 


proprietor  of.  Is  answerable  for  libel  published  in 

his  absence,  86  D.  89. 
pablio  affairs,  right  of,  to  dlsoosa,  86  D.  8L 
who  lisblo  for  publication  by,  86  D.  88. 
PromlM  to  indeunity  publisher  is  Told,  8  R  808k 
Pablicatlons   eonoemlng    eandidalo,    eoosisyiif    sff 
resoIutloM  of  pablio  meeang,  86  IK.  801 
esndidato,  belief  In  truth  of,  86  D.  88. 
OMuiidats,  when  pririloged,  86  D.  8& 
oonduct  of  person  while  In  office,  86  D.  8R 
Publteher  ponlshsd  for,  rights  of,  sgainst  sdltor,  8 

R  964,808. 
^blishlng  eomplsfnts  Udd  befors  pobUs 

but  rsmalnlng  ondeddsd*  86  D.  488i 
Report  of  arrsot*  88  D.  9L 
debate,  86  D.  9L 
Judicial  prooeedtngs,  86  D.  8L 
pul>Ue  meetings,  86  D.  9L 
Ttuth,  pubUcatlon  of,  refleetlng  on 

officers,  not  libelous,  when,  87  D.  — 
Words  prejudicing  one  in  his  profesrion,  78  D. 
epoksn  of  pablio  officer,  78 1).  888. 
U.    Pkitilmd  OoHMinnoAi 


By  bmin  disnoerT,  88  D.  148. 

Oommnnloations  m  couxM  of  Judldsl  proossdlngs,  48 

D.  648. 
Deflned  and  described,  16  D.  881. 
Pririlegod  eonunnnicaUons,  84  D.  148;  86  D.  480L 

m.     PuiUQAfWM. 

InjunetloB sffsinst, 84  D.  87L  ^^  ^ 

Newspaper,  proof  of  publicatioii  of  llbsl  hj,  88  D.  8ft 
Proofflf  pobUostlon,  86  D.  98. 

IV.   JosnnoAfWM. 

Publication  of  tnith,  87  D.  8flL  ^      ^ 

Public  offidaJs,  pablloatioB  of  tnith  ooMsmfaig,  87 

"^•^  T.    lUM* 

Defined,  78  0.429. 

Is  impUed  when,  78  D.  4S7. 

presumed,  71  D.  SSeL 
RebuUing  precomption  of ,  7t  B.  48ft 
When  must  be  prorod,  78  D.  48ft 

VL    PLiAonOb 

Oomplatnt  In  seUon  for.  60  D.  184. 

Damsgw  must  be  alleged,  if  words  are  net  solloiiabls 

per  M,  78  D.  49ft 
Jury  trial,  eonstitntional  gusraaty  of  right  to,  in  oases 

of .  48  D.  18ft 
Mallm  is  hifonwd,  and  need  not  bo  sllegod,  87  D.  8ft 
Venue  In  libel,  16  D.  884. 

vn.    EmnKni  m  Dahaom. 
Character  of  proseeutrlz,  sridonM  of  general,  94  D. 

OoTort  meaalBg  of  words,  when  Huiy  bo  provod,  91  D. 

081. 
Damages,  diminution  of  worthipori  at  a  ehapol,  7t  D. 

482. 
elements  of,  71  D.487-43ft 
enhancing,  by  proof  of  m-wffl  or  solosl  mslleo,  78 

D.  480. 
mses  incurred  in  rindicatlon  of  eharactor,  78  D. 


'S[: 


Eeneral  proof  of,  7t  D.  427. 
indranoe  from  preferment,  79  D.  48L 
lllnem  caoMd  by,  72  D.  434. 
loee  of  eustom  of  tradesman,  78  D.  481 
kMS  of  marriage,  78  D.  4S4. 
low  of  office  or  business,  78  D.  481 
mitigating  by  showing  abMnoe  of  aotml  SBaHoo,  78 
D-*30.  ,        ^      _^ 

most  be  natnxal  oonsequonM  of  words  ^okei^  78  R 

42ft 
BO  legal  measurs  of,  78  D.  487. 
nomina],  78  D.  48ft 
prospective,  78  D.  48ft 
question  of,  is  for  Jury,  78  D.  489,  4SL 
special,  miscellaneous  instances  of,  78  D.  48ft 
special,  must  be  alleged  and  proved,  78  D.  4M 
special,  what  reoovsrsblo,  78  u.  88ft 


14B    IdlML 
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Duongm,  rafferfaif  ,  dutiM,  and  VDondsd  f eeUngi  m 

•lemmto  of,  72  D.  4S1. 
Bvidenoe  of  pablioatloDS  other  than  the  one  lued  tor, 
100  D.  118. 
to  ihow  to  wImmh  the  libel  wee  andentood  to  epplj. 
UDlTTO. 

ie  preenmed,  71 D.  4S0L 
eirnnmeramwe  of  defendeiit*  C7  Dl  S«;  H 
D.  SML 

Punitive  damage  tn/71  D.  250. 
Werda  spoken  after  bringing  of  tha  rait,  72  D.  a& 

lilCBNSBa 

L  DmnRioi;  Natuei;  Okuunoi. 

n.  Pabol. 

m.  LiABiunii  AKB  Biaan  or  Lionasi. 

rv.  Rbvooation. 

V.  MdmioifaIi  akb  Statotoet. 

See  InvxiCAxn.  II;  Moxicifal  OoRroEATion,  II,  t; 

WATBl-OOUBBU,  VI,  I,  k. 

L    DviMinoi;  Natosi;  Gkeatmb. 
Arlalnir  from  silence,  28  D-  407. 
Definition  and  nature  of,  10  D.  40. 
Belatkm  of,  to  estoppel,  10  D.  44. 
Vendor  of  personalty  baa  none  after  dellveiy.lBD. 
ev4. 

n.    Pabol. 

Aasifnable.  parol  is  not,  SI  D.  174. 

5r  parol.  01  D.  44S. 
oense,  by  parol,  to  mine,  04  D.  60a 
by  parol,  to  eat  and  earry  avav  wood,  M  D.  1C7. 
Fteo>,  and  boUdinn  erected  under,  10  D.  42,  41b 
ft^jonetion  to  enlbiee.  16  D.  604. 
irrevocable,  when,  16  D.  602. 
most  be  speeiaUjr  pleaded,  16  D.  604. 
protects  Uoensee  till  revoked,  16  D.  601 
porohaeer  without  notice  of,  27  D.  68L 
to  erect  buildings,  16  D.  602;  27  D.  68L 
tofloodland,  16D.  602. 
to  laj  oonduit  pipes,  16  D.  602. 
HcenFC  to  maintain  mill,  67  D.  600L 
to  sink  oil  wells,  16  D.  602. 

in.    Id ABiLinii  An  Rwim  or  LioniraB. 


ab  imitio,  84 


Abuse  of,  does  not  make  one  a 

D.  02. 

Is  not  tntnsferable,  10  D.  41. 
Pasturing  diseased  sheep  on  Und,  17  R.  127. 
TIelcet  to  theater  or  race,  rights  of  holder,  10  D.  44. 
Vo  draw  water  from  spring,  oidng  lanrer  pipeh  en- 
joined, 48  R.  681.  "^ 
Tb  enter  land  and  remove  ehattali^  77  IX  tTlL 
To  mine,  85  D.  662. 

IV. 


Btjr  parol,  to  use  wator,  64  D.  167. 

Ooupled  with  interest,  is  not  revocable,  81  D.  874 

Executed,  whether  revocable,  48  R.  106-lOOL 

Mav  become  irrevocable,  46  D.  000. 

Of  license  by  parol,  16  D.  602;  27  D.  8BL 

to  erect  bulldinga,  16  D.  602. 

to  flood  huid,  16  D.  602. 

to  lay  conduit  pipes,  16  D.  601. 

to  sink  oU  wells,  16  D.  502. 
Parc^  when  becomes  irrevocable,  86  Dl  668L 
Revocabillty  of,  67  D.  610;  60  D.  488;  74  D.  862:  70  D. 

721;  02  D.  66& 
Revoking,  64  D.  166. 

To  cut  trees,  revocation  of,  77  D.  876;  70  D.  71L 
When  irrevocable,  64  D.  166. 

revocable,  10  D.  41;  27  D.  681. 

revocation  of,  will  not  be  permitted,  16  D.  ML 

V.     MumOIPAL  AVD  STATirrOBT. 

Discriminating  between  resident  and  non-resident 

traden,  62  D.  384. 
Distinction  between  regulation  and  revenue  purposes, 

62  D.  882. 
BzaiTtion  of,  by  nranicipality,  52  D.  88L 
does  not  violate  constitutional  provision  with  le- 
spect  to  uniformity  and  equally  of  Uxation,  62 
D.  332. 
from  aucttonesn,  lawyen^  aMTBhaati,  etc.,  52  D. 


Ma 


Exaction  of,  fk«m  fonlfn 
882. 

from  importen  ef  forefgn  goeda,  68  DI.S84 

when  taxation,  62  D.  881. 
For  what  purpoaea  allowed,  62  D.  8SL 
Miscellaneous  questiona,  62  D.  884. 
Money  paid  for  void  lloBiise^  leooveiy  e^  48  Dl  ia«, 

166. 
Municipal  corporation,  power  of,  to_grani,  84  D.  618. 
Municipal  onUnanoes  reqnhrtng,  84  0.  6S7-d80L 

On  farm  produota,  not  permlasToIe  under  what  etatslft. 
67  R.  612. 

Ordinances  IkwMJngtmdea  and  emptoynkants,  84  D. 

Ordinance  tanpodng  lieanse  en  brewer  Is  >mlid,  64  R. 

628. 
Unlicensed  contraoto,  reooveiy  under,  26  &.  676, 677. 
Void  license  by  dtj,  reooveiy  of  money  paid  for.  4f 

D.  168,166. 
When  deemed  an  exereiae  of  police  powers.  62  D.  m 
When  unoonstlttttional  beoanae  infrli^iiw'  on  pew 

ef  eoogreas  to Rgulato oommeres^  62^  — 


LIBNB. 

L  Dinvnioi,  Natubb  ABB 
IL  KiMoeor. 

L  Jf  eeAonfes  and 
2.  BoOmb, 
8b  Maritime, 

UL  BVVOBGBMBBT  OF. 

IV.  AaSIOBABIUTT  AKB  BscOBJNBa 

V.  How  Waitbd  ob  Lo«t.' 

See  AeiiTBBs;  Attaohmbxtb,  V;  Attobbbt  Av»Cknrc, 
V;  BxBOonoBB.  VlII;  Ixvkbbpbbb,  IV;  Joae- 
iiBHTa,  m,  4;  MoBTOAeBB,  m,  7;  PABTVBxaaif, 
VU,  2;  Balis,  V,  2;  Taxatiob,  m,  S;  Vbbob  axi 
Vbmdbb,  IX. 

Baileea,  see  Railmbxts,  IIL 

Bankers,  see  Baxxb  akb  BAHXiira,  IL 

BankrupUnr,  how  affeeta^  see  BABEBDraoT  abb  Ibboip 

▼BXOT,  UL 

For  freight,  see  Odhxob  Oabbibbb,  1. 1;  k 
MaritiBM,  see  Smmxe,  IL 
Masters,  see  SBirnas,  V. 

L    Dbtibitiob;  NAfUBB  ABB  Obbabob;  ANnwoB. 

Defined,  81  D.  766. 

Defined  and  deeorlbed,  88  D.  8Bl 

Genera],  for  servioea,  defined,  87  D.  022. 

Particular  lien  for  services  defined,  87  D.  622L 

Poaiesoion  iwsentisl  to  Hens  for  servieeat  S7 IX  Uk 

IL    KxvDB  or. 

1.  MeehoHiot  and  Labarw, 

Against  eourt>bouae  or  pnblio  properly,  48  Dl  688. 

equitable  estate,  78  D.  878. 

estate  held  by  entireties,  45  D.  070. 

improvementa  on  nublie  lands,  4i6  D.  688. 

house  built  on  lanos  of  another,  46  D.  678L 

landa  held  by  tenantoin  common,  61  D.  601. 

lessee  does  not  bind  reverrion,  61  D.  607, 6B8. 

mortgagor,  61  D.  080. 

one  who  owna  bulldinr,  but  not  the  land,  61  D.  607. 

pwner  who  fUla  to  give  nottoe  that  he  ia  not  i»> 
sponeible,  61 D.  700. 

person  holding  under  building  contract,  61  D.  68Bl 

person  holding  under  contract  to  purehaee,  61  Jk 
680. 

aeparato  estate  of  married  woman,  61 D.  60^ 
Architect,  whether  may  claim,  82  R.  964-8611 
Artisans,  lien  of,  for  sorioes,  87  D.  62L 
Authority  of  scent  to  create,  61  D.  60flL 
Assignmnnt  of  debt  destroys,  41  D.  22IL 
Bridgoe  are  not  subject  to,  78  D.  90i. 
Build  i  ng8  defined,  78  D.  604. 

what  are,  78  D.  601 

what  are  not,  78  D.  604. 

what  strueturee  are  not,  78  D.  604. 
Change  of  possession  during  progress  ef  bnlldliv.  61 

D.  600. 
Churches  are  subject  to,  78  D.  6061 
Convejranoe  in  fraud  of,  61  D.  600.    . 
Court-house,  meobaDlo^i  lien  agBinit,  48  Di  |8il 
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OtovM  an  the  Mtato  of  eantrMtfng  party,  45  D.  97t. 

Doaa  not  mflbei  mcrt  obmUali,  78  D.  60&. 

Do«  not  extond  to  macfainofy,  M  D.  67. 

Dow  right  to  panaiottiit  t<s  68  D.  618;  Yf  Di  Tlti 

If  wt  acmijiflt  right  of  dovor,  61  D.  691. 

liMtwif»  and  oxtoBt  at  ooounon  law,  85  tL  86L 

Kqoltable  intalii,  when  eorered  by,  46  D.  678^ 

EtMf  of  lenae,  when  eovered  by,  46  D.  678^ 

Aa«  oMcrf  eaanot  create,  61  D.  683b 

Ftacfltaie  not  aabject  to,  ee  bnildinfi^  78  D.  681 

rUmMing  doek%  78  D.  6ML 


ftoirifii  ailiiatei'B  heme,  whelhv  eiibjeet  le^  TB  D. 

6BS. 
P<  reman  of  minlnf  handi  may  have,  8t  &  881 
For  impruTemenfei  by  leaMe,  61  D.  607. 
bbor  pw  fanned  by  honea,  88  E.  86& 
maiertAl*  foraiahed  for,  hat  not  need  In  bafldlnf, 

M  D.  67& 
vurk  and  labor  on  chatteto,  68  D.  414 
Pr^ui  what  time  attaobea,  4  R.  643. 
OrmT^yftida  are  not  nibjeet  to,  78  D.  6061 
Illuitratioae  of  peraone  entitled  to,  88  A.  S66»  887. 
InicrcsU  affeeled  by,  45  D.  678-680. 
b limted  to  eatate of  eoDtractfaig party,  45  D.  6851 
"  need  not  be  atated,  76  O.  AM. 


luusof  inl 

lud^nnent  doeenot  deetroy,  41  D.  SS4. 
Lib  «iiati,  when  eorered  by,  46  D.  678l 
Hateriafanio,  eontnei  need  not  atau  in  what  bafld- 
iiv  Bateriala  are  to  be  nied,  70  D.  871 
4nllnf  wHh  eontnctor,  when,  have  lien,  TO  D.  870. 
4iAMft>n»  ^  ..^i  «  eiaierialar  70  D.  876. 

OB  credit  of  eontraetor,  70  D. 


fdmlahinff  powder  and  fuse  to  bteat  roek,  TO  D.  875. 
ilghtniiv  roda,  79  D.  876. 

exeootor,  power  to'ereate^  81  Di. 


boowrtead,  when  enl^ect  to,  78  a  600L 
kmbiod  cannot  affect  wtfe'k  dower  by.  61  D.  601. 
kuhaod  cannot  afleet  wife's  cepaiaU  cetato  by,  61 
D.  688.  r^  J, 

(■proremenli  do  not  Include  engine  and  boilen^  78 

hi  the  leoond  dflfiee,  70  D.  STL 

5«or,  whendoeenotexiat,70D.  861 

Mcbine  doee  not  Inchide  coal  canu  78  D.  681 

■MUaciy,  llan  for,  70  D.  876. 

Mterial,  whether  moat  have  been    need   In  the 

baiUiag,70D.874. 
■looneaonot  create,  61  D.  601 
■oitgagce,  when  not  affected  by,  61  D.  600,701 
wnt  f iimbh  for  building,  and  not  on  the  eradlt  of 

the  oontnustor,  70  D.  871. 
•VMT  within  meaning  of  htw  of .  61  D.  681 
proof  of  nature « f  eontnct,  70  D.  871 
f^putij  of  pubiie  eorporationa  b  not  iubjeeC  to^  78 

D.  697. 
paMic  bnUdlngt  are  not  anbjeot  to,  78  D.  601 
pwcbMcr,  without  notioe  of ,  61  D.  600. 
ndraad  property,  when  mibject  to,  78  D.  601 
Kbool-hooBca  are  not  aubjeet  tO|  78  D.  607. 
ihips  are  not  aubieet  to,  78  D.  004. 
■•tale  Kianting  lien  to  eontnctor  doea  not  Indude, 

■atuti  rwtfnr  ll«i  to  mechanic  doci  not  include, 

•"^  and  aoata  arc  neither  boildlnga  nor  itraotuiec, 

^iUng  BoU  docc  not  waiTC,  78  D.  701 
vwdoraotbound  byUena  made  by  v«ndee,«l  D. 

vhvf .boat  ia  cubject  to,  78  D.  601 
«W  are  wibjeot  to,  78  D.  601 
what  nay  be  tnduded  In  lien  of,  70  D.  871 
wbao  and  lor  what  may  aaaert  liena,  70  D.  861  871 
*io  hac  no  lien  beoanae  he  doee  not  contract  with 
o«Bcr,  70  D.  801 

<f  ttericii  (nmiabcd  become  part  of  the  hmd,  00  D. 
231 

J^tvt  Qi;  cc  an  incurable  Interact,  80  D.  511 

Oa  block  of  buildings,  46  D.  32S. 

<«Wc  of  wife  for  debt  of  hoabaad,  45  a  881 


Partiec  to  colt  to  foreeloce,  88  D.  «0L 

Superintendent  of  building  oannot  have,  88  B. 

Tuing  of  note  opeimteo  cc  waiver  ci;  41  a  881«  88ft 
48  a  580. 

Waived  by  takinr  additieinl  Bortgaf*,  41  a  flBi 
by  takii«  addttonal  occurity,  tt  D.  881 
1^  taking  note  including  other  debta,  41  9.  88BL 
when  negotiable  note  bac  been  gtven,  41  D.  80. 
when  note  taken  for,  ia  negotiated,  41 D.  881 

Waiver  ariaci  frcn  oonocnis  oprccc  er  implied,  41  B. 
SSL 
cf  ,  docc  sol  ariM  tram  taking  note,  48  a  681 
docc  not  rccult  tram  takliur  not%  41  a  8IL 

Walvcroi;«ia8Sl-«S4. 

1  ffiiffrrt- 

AgMer  hae  no  llan  for  ccrvlocc,  87  D.  081 
Artioan  or  trcdccman,  lien  for  ccrviccc  of ,  87  a  iB8L 
ArticcM  have  Uenc  lor  icrvlocc,  87  a  581 
Bailee  for  hiie^  Ucoa  for  ccrviccc  of ,  87  D.  681 
Oarrier'S  right  to.  for  freight,  40  D.  44;  51  a  61 
V^utor,  Ucn  of .  58  a  167, 161 
For  ccrvloccL  daflnltion  of  general^  87  D.  681 
dcftoMon  of  cpcdAl,  87  D.  681 
Uenc  f»,  arc  of  two  damoc,  87  a  581 
licnc  fior,  at  common  law,  87  D.  BtL 
Ucnc  for,  employee  not  entitled  to,  47  D.  681 


Hen  on  proper^  for  cervlcc  in  keeping  It,  88  a  661 
'Stable  keeper  has  no  lien  lor  oervicec,  87  D. 


UvwyHil 


Mortpgee,  lien  for  rcpalro  to  haek  exlctc  againat,  41 

Warchonccmcn,  Ilea  of,  dcflned,  48  D.  857. 
UCB  of,  dcpendc  on  depodt  of  goodc  with  ewncfli 

concent,  48  a  861 
Hen  of,  d^penda  on  rctcntlaB  of  poccccdon,  48  a 


llan  of, 
lien  of. 
Hen  of, 
Ucnd, 
Hen  of. 
Hen  of, 
48  a 

UCBCC 


for  back  ehargcc,  48  a 
ia  borrowed  from  dvU  law,  48  D.  8BT. 
la  cpedlle,  not  general,  48  D.  867. 
what  eontraeta  exdude,  48  D.  861 
when  doee  not  cxict,  48  D.  861 
where  hohlcr  la  compelled  to  pay  prior 
861 
when  part  of  goodc  hae  been  cold,  48  a 

1  JforttlaM. 

Ww  materlalc  fnmlahcd  chip,  18  R.  878-871 
Juricdiction,  exdnaiTely  in  admiralty.  IS  R.  871 
Juricdiction,  to  enforoe  Uenc  on  vecocic,  1  R.  188^ 
None  in  contract  to  build  chip,  IS  R.  878-871 
State  courtc  cannot  create,  L8  R.  871 
State  may  create  for  building  chipk  18  a  878-01 

Atlomcy'i,  Hi  nature  and  coope,  81  a  756-751 
Attome/a.  en  Judgment,  28  D.  601 
Bankrupt  law,  what  liena  precerved  by,  48  D.  681 
Oolleoting  banJc,  no  lien  for  peyment,  M  D.  811 
Ton  on  atock,  11  a  66L 
landa,  80  D.  881 
Kzecutlon,  when  eunomeneca^  11  a  TTl 
Fkctoia,  U  a  801 

For  expencec  incuiTod  en  loct  property,  85  a  188L 
For  reward,  85  D.  181 
Innkeepei'c  Hen  for  lervlocc,  88  D.  660. 
Judgment  lien,  nature  of,  and  when  attaehec^  47  a 

811 
Judgment  en  after«oquircd  lands,  IS  D.  621 
Landlord'a,  for  rant  payable  by  chare  in  crop,  84  a 

801 
Partners,*  for  payment  of  flim  debts,  48  a  164;  47  a 

820;  40  D.  104. 
Partnersliip  ereditors,  Hens  of,  45  D.  41f ;   46  D.  447; 

64  D.  838;  67  a78;  60  a  761 
Partnership  debts,  85  D.  741 
Salvage^  llan  for,  65  a  61L 

m.  KwfORonsiR  or. 


Jury  trial  In  suits  to  enforoe  against 

tional  right  to»  48  a  181 
Replevin,  by  lien-holder,  60  D.  487. 
Sale  under  mortgage,  elieet  of,  on.  88  a  561 
Sale  under  mortgage  for  one  inclalhncnt»  58  a  811 
Trover  by  Hen-holder,  58  a  671 
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IV.  AtUMMAwaawf  lav  RMOKsim. 

War  mitIom,  not  MBigmbla.  t7  IX  62S. 

Uen  of  mMtar  of  ship  may  M  aarignod,  6t  D. 


Mechanio'a  lion,  Msignment  of,  100  D.  ill. 
Statutorr  diiBotloiia  must  be  foUowod,  79  D. 
TIakaa  aifecl  odIj  od  filing  notice,  70  D.  4811 

T.  How  Waivid  OB  Lor: 

See  ant€,  II,  L 
Hov  alftaled  bj  barring  of  demaad,  n  R.  41, 41 
Lien,  ■neiHiig  againatan  Insolvent,  78  D.  SOS. 
Hiklerialmen,  70  D.  268-27&61& 
Mechanical  lien,  waiver  o^  77  D.  SIS. 
Waiver  of,  by  claim  to  retain  property  on  grounds  dla- 

Unet  from  lien,  68  D.  413. 
Waiver  of,  by  genecal  refnaal  to  deliver  property,  S8 

a  41S,  414. 

LIFB  INSURANCB. 
Bee  iHiaRAMCB. 

LIFE  TBNANT& 
See  TuA>TC  por  LiFii 

LIGHT  AND  AIB. 
See  Bam 


<*• 


40  D.  1S4. 


LIMITATION& 
See  Statdti  or  LmRAnomii 

LIQUIDATBD  DAMAOBS. 
See  DAiLAon,  II,  i^ 

LIS   PBNDBNS. 

Bee  Nonci,  m,  C 

Oonflmelive  notice  by,  06  D.  18S. 
Doctrine  of,  80  R.  487,  48& 

upon  wfaat  based,  46  R.  187. 
Extra-territorial  operation  of,  70  D.  968L 
General  effect  on  purchaser,  70  D.  260. 
Of  amended  oomplaint,  48  D.  164. 

defective  complaint,  4S  D.  164. 

suit  respecting  connty  bonds,  78  D.  488L 
What  aetioos  not  affected  bv,  80  R.  487, 48& 
?niat  conveyances  affected  by,  46  B.  187. 
Who  bound  by,  46  B.  137. 

LITBBABY  PBOPBBTT. 

See  OOFTRiom. 

Letters,  eonvenkm,  demand  by  letter  ai 
65D.  6L 
from  husband  to  wife,  40  D.  184. 
husband's  to  wife,  as  literary  property^ 
tnjuaetion  against  publishing,  6  D.  7m 
hrany  of,  40  D.  184. 
property  in,  40  D.  ISa 
noeiver's  proper^  in,  40  D.  18L 
restraining  publication  of,  40  D.  181-1881 
whether  must  poesess  literaiy  value  to  entitle  taH 

Junetion  against  publication  of,  tf  D.  181-188. 
writer's  property  in,  40  D.  UL 
writer'kright  of  property  in,  6  D.  7tfb 

UVB  STOCK. 
See  OoMMOV  Oarriirs,  I,  T. 

LOBBYINa. 
See  OORRAOTB,  VI,  A. 

LOCAL  OPTION  LAWS. 
See  iRTOXiOAirn,  IL 

LOCATION. 
Set  PuBuo  Laws,  O,  IL 

LOOKOUTS. 
See  SEirriRo,  iX. 

LOST  DBBDS. 
See  Dbiss,  YU. 


LOST  INSTBUMBNTS. 
See  SnoRirai,  L 
Aetioii  on  lost  bond,  18  D.  470i 


Sst  Baiu  in 


LOST  NOTBS. 
Bankiho,  IV,  8; 


VMOTIASLi  INSTRUMBIRB,  XVL 

LOST  PBOPBBTT. 
See  BAiLMRna,  I;  BswARan. 
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AetloB  for  reeoverr  of  reward  for  return  oL  S5 
Bank  bill,  finder  ol,  rights  and  liabiUUes  of.  6S 
Gboee  in  action,  rights  of  finder  of,  18  D.  67. 
Disoovery  of  owner,  effect  on  finder's  ri|^t  to 

for  conversion,  18  D.  66b 
Duty  of  finder,  SO  R.  760, 77i|l 

to  advertise,  17  B.  141. 
Expenses  of  keeping,  81  B.  188. 
Finder,  duty  ss  to  care,  21  R.  188. 

may  retain  against  all  but  owner,  tl  R.  188L 

of  choee  in  action  aotiuires  no  title,  18  D.  67. 

of  lost  chattel  is  a  bailee,  18  D.  66w 

of  loot  chattel  may  maintain  trover,  when,  18  Di  6Bl 

of  lost  chattel,  rights  and  liabilities  of .  7  D.  46fi. 

of  lost  chattel,  special  proper^  acquired  by,  18  D.  t7. 

of  lost  diattel,  trover  oy,  after  owner  diaoovered,  II 
D.6& 

right  of,  to  refuse  to  surrender  beoanse  his  stfriisn 
are  not  p^id,  86  D.  180. 

when  entitled  to  reward,  86  R.  0. 
Finder's  risht  to  a  reward,  86  R.  0. 

title  good  against  all  except  owner,  tS  K  iSL 
Finding  <tf,  in  shop  or  store,  87  D.  78& 
Is  subject  of  larceny,  28  B.  760. 
Larceny  by  finder,  84  D.  646;  87  D.  868. 

finder,  when  guilty  of,  17  R.  140, 141;  81  B.  U7,U8; 
88  R.  631;  »  R.  760,  770;  84  R.  734,  736: 
Lien  of  finder  ol,  26  D.  180. 
Lust  bank  notes  and  bills,  equity  juriadletion  to  eitab- 

Ush,  66  D.  7& 
Master's  right,  where  found  by  servant,  80  B.  181. 
Place  of  findimf  doee  not  affect  finder's  rights,  18  Di  fit 
Property  accidentally  left  is  wA,  80  B.  180,  Ita. 

when  lost,  80  R.  180, 18L 
Beww^  action  for,  for  return  of  lost  inopsftjf, 
100. 

apportionment  of,  85  D.  lOL 

lien  of,  for  return  of  lost  property.  86  D.  188. 
Righto  and  liabilities  of  the  finder  o^  7  D.  406. 

of  finder,  81  R.  187. 
Right  to,  ss  between  different  flndeis.  80  R.  180,  IfL 
Spedal  property,  aoquirsd  by  finder  of  lost  chattel,  U 

D.  67. 
What  is  no^  SI  B.  188,180. 

LOST  WILLa 
See  Wills,  IY,  4. 

LOTTEBIB8. 

Bee  OoiTRAon,  VI,  1;  Crimxhal  Law,  VI,  81 

Bvaslon  of  laws  against,  88  R.  4801 

Itown,  right  to  Roll  power  to  hold,  80  VL  1161 

What  enterprises  ars,  88  B.  441. 

LUNACY. 
SeelnAiirr. 

MAILa 
See  Omon  An  OmoBRs,  HI,  1;  Poem-umsiL 

Liability  of  maU  oontractors  for  acts  of  subordiiuM. 

48  D.  200. 
Mall  agents,  see  Common  Carrirrs,  II,  6L 
Motioe  hy,  see  Nsootiablb  iNSTRrMRVTa,  X,  ft,  d 
Postmasters  liable  for  non-peiformaooe  of  dutiei,B 

B.Oi 

MAINTENANCE. 
Bj  one  baring  an  interest  in  the  result  of  the  Ht^ 

gaUon,  16  D.  3ia 
Defined,  16  D.  316. 
I>onnant  titles,  buyiqg  snd  wtSUng  o^  U IX  OIL 
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Manrtamnai    14t 


D.S14. 
al,iBUiiltad 

U  Dl  Sir. 


do 
UI>.S16-ai. 


B0laflMft»& 


8m  Blktioxs;  Ivtaoti. 


Vjujoioca  Pbosbcctiom;  BuLima,  m. 

MAUOIOnS  MISCHIBF. 
Sm  Cuhuiai.  Law,  YI,  S& 

MAUCIGITS  PBO3BO0TION8. 

L   Wan,  AMD  worn,  What  Lim. 
Q.   MAI.IGB,  Ain>  Waitt  or  ProbahiB  Oaoik 
QL   FuAMs*  AHD  EvnwsrcB. 

DAMAaM. 


L    Won,  An>  voa  What  Lam, 

AedoD  for  ina2l«ioas  arrest  or  proflecution,  S2  D. 
tar.anuimbla,  though  court  where  tint  action  wu 

oammcnoed  had  no  jurisdiction,  20  D.  97. 
Iv,  vfatn  court  hui  no  juriedicUon,  20  D.  97. 
1«,  what  wiU  mpport,  fi)D.  S3&,  616. 
tor,  vtMo  ndntainable,  28  D.  257. 
far,  vfaea  proeMdinga  were  defecUve,  72  D.  710L 
ia  eoort  havinijp  no  Jnriadlction,  01  D.  444. 
vhce  DO  cnme  was  charged,  72  D.  710. 
yeaam,  tUbility  for  malieioiu  protecution  of,  IS  D. 

M;  14  D.  609-0(0. 
OK^mef  to  engage  in,  61  D.  89. 
Oirpantwo,  liaUUty  for,  M  R.  496-4801 
F«r  umt  in  eivfl  action,  14  D.  OOO. 
■nngfo)  altacfameot,  14  D.  60J. 
wroQirfal  hijunction,  14  D.  001. 
li  coon  iBTiog  BO  Junadiction,  84  D.  2S7. 
Liiblty  tor,  vhera  indietmant  defect  Vi,  22  R.  040. 
■(  ocM  on  vhoaa  atatament  Indictmeut  iasued,  22  K 

«ba«  affidavit  dafectlTe,  22  B.  648. 
Ib&eft  pv«f  no  eanaa  of  action  where  act  lawful,  28 

B.  101-108. 
«  ciTil  aolioa,  action  f6r.  whether  Ilea,  44  R.  840-84& 
>a(tk  eanant,  malidoos  proaecution  of,  80  D.  62L 
^^ai  nqoixed  to  support  action  for,  18  D.  266. 
Vhm  naialalMkhle,  34  D.  129. 

Q.  MAua.  AID  Wavt  or  Pkobasls  Cavbh. 


tMta  ol  eoHMsl  aa  deftose,  86  D.  S81;  41  D.  649;  12 

DlSM. 
Ckaiadar  of  pkinUil,  evidence  of ,  89  D.  642. 
UariflUoa,  Ihoogh  vacated  on  appeal,  ia  oondualve 

vrtdeaea  of  prohaUe  cause,  66  D.  456. 
Hilwa.  (lem  what  inferred,  12  D.  867;  80  D.  62L 
infcrTsd  from  want  of  probable  cause,  12  D.  267. 
Ii  imnatarial,  if  party  was  guiltv,  80  D.  62L 
AA  soflicieoi  if  there  was  probable  cause,  85  D.  881. 
'^  protean  not  oonchiaive  against  the  defendant, 

WD.457. 
Vetie  prosTTui,  not  evidence  of  want  of  probable 

caiw,  41  D.  649. 
PMbable  csom,  86  D.  SSL 
Mned.  9  if  801;  12  D.  S06»  287. 
<«  a  piraaouution  tar  crime,  12  D.  S86,  867. 
natalliD.2(Wb 

m.  PLSAMire  Aira  '^iVromci. 

tcttoa  vfD  not  lie  until  after  proaecution,  89  B.  432, 

431 
2||^  o(  proof  in  action  for,  12  D.  268. 
ncuiiai7  drcnmstancea  of  defendant  sued  for  mall- 
._^laat  proseetftion,  67  D.  664. 
^•BinatioB  ol  prosecution,  what  la,  to  aoatain  aait 

iar. ME.  432,4218. 

HAND  \MaS. 

L  lATvai  or;  Wiian  Liia. 
L  Oen&ral  RulfM  at  Ce. 
1  Tryina  TiUe  to  OJIe*. 
t  Judicial  Action. 


A.  CantroUing  KsscctUim  er  Jffaftfwirf 

AcU, 
6.  Other  Coff. 

JL  PUADIBO  ABO  PEAOnOL 

Bee  Orncas  axd  OrnoiBi,  L 

L  Naturs  or;  Wam  Lrn. 

L  Ocnerai  RiUsc  at  to. 

▲baaDoa  of  other  l^pd  remedy  la  aaaantial  to^  89  IX 

729,  78L 
Definition  of  writ,  89  D.  728.  .    „^  «- •* 

Diacretion,  eaaea  in  which  it  may  be  controlled,  96  n 

iMoing  of,  reata  In  discretion  of  the  court,  89  D.  729. 
la  dvil  and  not  a  criminal  remedy,  89  D.  732. 
U  not  a  writ  of  right,  81  D.  647. 
Liea  to  compel  action,  but  not  to  control  dlacraUou, 
88  D.  788. 

Limit  of  right  to,  89  D.  788.        ,    , .       ^ 

Not  superseded  by  remedy  by  crlminjJ  proaeentioii,  m 

Power  of  aaprame  court  to  tame,  62  D.  801. 
Right  to,  must  be  free  from  doubt,  89  D.  729. 
KiKht  to.  remedy  of,  generally,  ^  R.  448. 
Vidn  or  useleas  act  uot  compelled  by,  89  D.  7bL 
When  proper,  70  D.  714.  ^  ^  «.  — 

Writ  of.  ia  a  prerogative  writ  In  England,  89  D.  TSa 
la  writ  of  right  in  United  Sutes,  89  a  789. 

S.  Trying  TUU  to  Offiee, 

OflBce,  la  proper  remedy  to  restore  party  to.  m  D.  781 

not  proper  remedy  to  try  title  to,  89  D.  732. 
To  put  person  in  offloe,  12  D.  29. 

restore  officer  unlawfully  removed,  12  D.  28. 

txy  tiUe  to  offloe,  68  D.  407. 

tiy  title  to  office  not  allowed,  12  D.  28. 

8L  Jttdfcfal  Action, 

Error,  when  cannot  be  reviewed  by,  98  D.  778. 

To  compel  allowance  of  bill  of  axoeptioua,  89  D.  88^ 

740. 

allowance  of  Juror's  excuse.  98  D.  876^ 

iBSoance  of  execution,  70  D.  714. 

taaoe  of  attachment.  68  D.  407. 

leatoration  of  attorney,  89  D.  740. 

aigning  bill  of  exeeptions,  40  D.  678^ 
To  inferior  courts,  89  D.  789. 
^  ralnatate  attorney,  62  D.  801 

4.  Controlling  BxceuUve  or  Minitterlai  AOa, 
Against  auditing  officers,  89  D.  784. 

executive,  54  D.  604.  «  «  ^. 

executive  officer  other  than  governor,  89  D.  784. 

governor,  89  D.  :84;  13  R.  128;  18  R.  M;  6  B.  671 

governor  in  Alabama.  88  D.  368. 

govern' ir  in  GalKoruia,  83  D.  364. 

governor  in  Maryland,  83  D.  366. 

governor  in  MinnesoU,  38  D.  866. 

governor  In  Montona,  83  D.  366. 

governor  in  North  O&rollius  88  D.  86& 

governor  m  Ohio,  33  D.  366. 

governor,  states  in  which  it  does  not  Ua,  8S  D.  860 

officer  de/aeto,  89  D.  796. 

officer  of  elections,  80  D.  785. 

private  corporations,  89  D.  786. 

sheriff,  89  D.  734. 

the  heuds  of  departments.  33  D.  368. 
Gkkpricious  refusal  to  properly  exercise  ministerial 
discretion,  98  D.  875.  .   .„  .. 

Discretion,  mandamut  does  not  lie  to  control,  48  l> 

216. 
Oovemor,  when  independent  of  Judiciary,  83  D.  8>a 
In  favor  of  holder  of  municipal  bonds.  06  D.  171. 
Instances  of,  against  public  officers,  89  D.  738. 
Jury  trial  in  cases  of,  89  D.  742.  ^  ,  ^  ^.      ^ 

Lisa  to  compel  pertormauce  of  ministerial  duUes.  81 

D.  782.  _ 

Minlstorial  act,  defined.  88  D.  862.      ^  ^^  _   ^. 
To  compel  admission  of  deed  to  record,  98  D.  wa 

approval  of  bond,  89  D.  735;  98  D.  876. 

court  to  approve  certiflcato  of  survey.  98  D.  870. 

court  to  perform  raiuii»t«rial  duty.  96  D.  376. 

governor  to  canvass  votes,  83  D.  865. 

governor  to  draw  warrant.  88  D.  866. 
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T»  Mmpd  governor  to  ianiea  oomiiilfaioii.  88  D.  86&. 

favwnor  to  Imw  %  prookmatton,  88  D.  HA. 

govwDor  to  perform  minietorial  mL  88 IX  80L 

cmmor  to  lign  s  bUl,  83  D.  804. 

MMiuioe  at  oerdfloate  that  railwaj  «m  oonftmotod 
in  proper  manner,  08  D.  877. 

levy  of  tax,  68  &  161;  18  D.  840. 

opening  of  alley,  88  R.  448. 

leeonvening  of  amvaasin^f  board,  81  R.  fTH 

iWBOVBl  of  obetniction  in  street,  64  D.  68L 
V^nfone  right  to  inepect  pubUc  reoordf,  80  Dl  TSOL 

mnaidpality,  88  D.  787. 

pobUo  «ffloen»  80  D.  788. 

nmove  obftruction  in  highwaj,  88  R.  44& 

■efaool  dinotori  to  oompel  admlaaion  of  pupils,  80 
D.  787. 
Utaosrtaln.  mondamiti  doee  not  lie  when  faote  are,  47 
IX  107. 

8.  Othtr  Cam, 
Uae  vfaeo,  generally,  65  D.  806. 
Mot  iamed  against  legislative  bodiee,  18  IX  flU 

against  private  person,  18  D.  sa 

to  prevent  trespass,  12  D.  8L 
Refusal  to  bury,  14  K.  678. 
Beetoratlon  of  franobise,  18  D.  SL 
To  eompel  delivery  of  books  and  papers,  80  D.  786. 

nilroad  eompany  to  build  road.  80  D.  788. 

telephone  eompany  to  grant  facilities,  80  D.  788L 

iisaanee  of  stock,  61 K  800, 80L 

transfer  of  stock,  61  K.  70»-801 ;  61 D.  686;  80  D.  78& 
When  iasned,  12  D.  28, 80;  18  D.  608. 

IL     PLBABXIIO  AMD  PeaOTIOI. 

Doniaad  and  refosal  as  requisites  to,  80  D.  7SL 
Jury  trial  in  proceedings  for,  48  D.  lOQl 
Obedience,  how  enforced,  68  R.  16L 
Psrtiesto,  SOD.  740. 
Petition  for,  what  must  show,  62  D.  400. 
Pleadings  and  prsctioe  in  prooeedinsrs  for,  80 IX  74L 
Return  must  be  uken  as  true,  47  D.  107. 
8irvioeof,80D.  742. 

MANDATABIBS. 
See  BAiLMBivn,  in. 

MANSLAUGHTBR. 
See  Criminal  Law,  YI,  10,  ft. 

HANUFAOTOBiaS. 
See  NuisAiiots,  J,  2. 

BoQder  and  repairer  ol  vessels,  62  R.  112. 
Cooper,  62  R.  112. 

DeAnltlon  of  manofaoture,  62  R.  107. 
firewood  Is  not  manufactured  article,  62  R.  112. 
Qas  eompaides,  62  R.  108,  lia 
lee  companies,  62  R.  110,  111. 
Job  printer,  engraver  or  electrotyper  Is,  62  R.  107. 
Manufactured  articles,   acoeptooce  and  deUverv.  66 
D.  644,646,647. 

belongs  to  owner  of  principal  materials,  66  D.  642. 

delivery,  what  necessary  to  vest  titie  in   person 
ordering,  66  D.  613. 

orderer  may  return  if  not  satisfactory,  66  D.  644. 

price,  payment  of,  effect  of,  on  title,  66  O.  643,  646. 

price,  when  becomes  due  and  collectable,  66  O.  646. 
Newspaper,  publisher  is  not  manufacturer.  62  R.  107. 
Sawmills,  62  R.  IIL 
What  are,  40  R.  446-44& 
What  hidnstriesare  manufactures,  68  R.  107-11& 

MANUBB. 
See  Fiatubh;  Laxdloiu)  awd  Tihavt,  IT,  i. 

MARINE  INSaBA.NOB. 
See  iMBURAifoi. 

MARINE  PROTEST. 
See  KvioMoi,  II,  6. 

MARITIOilB  LAW. 
See  Shipfuto. 

MARKET  OVERT. 
See  Salu,  V,  7. 


MARKETS. 
See  MmnoiPAii  CouoRAnon,  U,  8; 

MARKSMAN. 

lie  Bau  or  Sali,  in;  Wiue,  l^i;  ii 

MARRIAQB  ANB  DIVOBCB. 
CtoMfftAois  fo  Maekt:  Bbiacb  op 


L 


m. 


IV. 


1.  LawChwtrningk 
t.  How  Contmeted. 
8L  S9ideno0  and  PtfimumUuL 
4.  VaikUt^ 
DiTOsai. 
1.  JuMietSom:  Tnwffnwtrmk^ 
&  ZMntUitUM. 
a  Qnmndt  for. 

a.  Aduiteiy. 

ft.  Desertion;  Extreme  OhiellyL 

c.  Impotencsw 

d.  Habitual  IntempennesL 

e.  Other  Gfonnds. 

4.  PUadfng,  FroetiM  tu»d 
i.  Conlratta  ROating  to, 

6k  Cenesnt;  Ccndtmution; 

7.  Deer—;  Bfeet  vf;  AUatkb^ 
K  Ouaiodg  of  ChOdnn, 

AUMOVT  A>D  00U«8BL  Fut. 


See  Down,  IV,  2;  Hdbsavd  aitd  Win;  InAam,  m: 

Wills,  n. 
Restiaining  marrhtge^  see  Wilu,  Y,  18. 

L    OoimuoTS  10  M akkt;  Briaoh  or  Pbomub. 

Abatement  of  action  for,  68  D.  648. 
Action  for  breach  of  promise  of,  44  D.  444:  M IX 
648. 

though  defendant  married,  14  R.  118L 

wben  premature,  1  R.  620. 
Ohastity,  want  of,  when  evidence  in  aetlea  for 

of  contract  to  many.  26  D.  678L 
Damages  from  breach  of,  evidence  In  nltigaetloo,  17 
D.  408.  ^ 

aggravation  of,  68  D.  647;  80  a  851^ 

excessive,  68  D.  646. 

In  action  for  breach  of  pramlss  d^  68 IX  S46-6I& 

mitigating,  68  D.  648. 

pecuniary  clroamstaocsi  of  defendant,  68  D.  646 
Defense  to  action  for  breaeh  oi  promiae  of,  68  D.  641 
Defense  to  action  for  offer  to  marry,  68  D.  644. 
Bvidence  of  character  In  actions  for  hnisLh  elL  1  IK 
104. 

of  honorable  attentions,  82  D.  678L 

of  seduction,  44  D.  170. 
fixemplaiy  damages  in,  83  R.  880. 
Infant,  promise  of  marriage  by,  68  D.  684 

ratification  by,  of  promise  of  marriase,  68  D.  684. 
Inferred  from  what  cireumstancee,  17  D.  tfR 
Intemperate  habits  of  plaintiff  as  defense  to  action  for 

breach  of  promise,  68  D.  644. 
Pleadit^  in  action  for  breadi  of  promise,  68  D.  641 
Promise  of  marrisge,  acceptance  most  bs  shown.  M 
D.  680. 

admissions  exacted  by  threats,  68  D.  688. 

against  public  policy,  63  D.  686.  « 

based  on  immoral  considerations,  68  D.  688L 

breach,  eridence  of,  63  D.  640. 

breach  of,  from  what  hnpUed,  17  D.  486;  86  E. 

by  infant,  68  D.  634. 

by  person  ahieady  married,  68  D.  686. 

by  what  law  goverRed,  68  D.  683. 

construction  and  effect  of,  63  D.  687. 

demand  for  performance  of,  68  D.  64L 

evidence  of,  68  D.  6S& 

eridence  corrolhiratonr  of,  68  D.  &40l 

evidence  to  rebut  implication  of,  O  IX  M8l 

induced  by  fraud,  63  D.  686. 

made  under  duress,  63  D.  636. 

offer  to  perform,  when  unnecessary,  68  D.  ML 

on  consideration  of  interooune,  86  R.  68. 

statute  of  frauds,  63  D.  633. 

sufflclency  of,  63  D.  637. 

time  for  performance  of,  68  D.  887, 6iL 
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fladnction,  tn^Omce  of.  Id  ■ctfon  for  brew*  of  jiroiiip 
toe,  O  D.  546;  44  D.  178;  22  D.  178;  80  D.  077. 

flUJMM,  whethor  ezciUM,  41  B.  448. 

Want  of  ehMtHy  m  a  defeiwe  to  action  for  DrMon  of 
promiM  ioiiMny,  68  D.  648;  92  D.  889L 

WmJiIi  of  dfOtoodant  m  eridMioe,  38  R.  8801 

WhitlMriWiTBl,  68 &  fi26,  520,  Mt8b 

1.  LawOoveming. 

Omtnei  In  anoCher  atate.  when  Talid.  8  D.  188. 
Marriage  eoDtnet^  effect  of  change  of  domicile,  8  D. 

Bemoral  to  another  atate  after  marria^.  IS  D.  478L 
«lMa  govenied  byUxlod  contractut,  8  D.  480. 

8.  Hota  Contracted. 

Betrothal  followed  by  cohabitation  la  not,  60  D.  610L 

^law  of  nature,  what  ia,  77  D.  606,  607. 

Csancter,  official,   of  party  performing  ceremonj, 

proof  of,  86  D.  750. 

Goatfict  per  ««r5a  de  futuro,  followed  Isf  oohabitar 

tioo.  68  D.  615-010. 

In  Scotland,  60  D.  618. 

to  eetabliah,  01  D.  203. 

Maniage,  capabUiiy  of  oonsumnation  ia  required,  88 

D.  447. 
Oniauoo  of  formalitiea  in  celebrating,  26  D.  484. 
Baqoiaitea  of,  aa  a  civil  contract,  22  D.  157. 
BoioDBiiatlon  not  eaaential,  0  D.  72;  22  D.  157. 

8k  Bvidtnoe  and  Pretumption, 

Oertiileale  of,  when  admlaaibla  in  oTidence,  96  D.  760. 
GbcoDiatantial  eridenoe  of,  raiaea  a  preaumption  of 

fMt,  not  of  law,  88  D.  ISO. 
CohahHation  and  repute,  in  what  actions  competent, 
67  BL  458-454. 
lad  reputation  may  establish.  57  R.  462. 
and  repate,  not  suOdent  in  criminal  proaecatloos» 

57  R.  4dJ». 
aa  eridenoe  of,  81  D.  160;  28  D.  484. 
Bol  recpiirad  to  eonsamnaate,  22  D.  507. 
or  repotation  singly  not  snfflcient,  57  D.  462. 
to  be  eridenoe  of,  moat  not  be  casual  merely,  22  D. 
IttH 
Ooofeadons  as  efirldenoe  of,  60  D.  117. 
of  party  to,  evidonce  of.  In  criminal  cases,  80  D.  747; 
48  D.  116;  56  D.  418. 
Criminal  trial,  proof  of,  on,  86  D.  745. 
Endenos,  confiwsions  at  avidence  of  nmrriags,  48  D. 

110. 
Evidanoe  of,  by  acts  of  recognition,  22  D.  158. 
\fj  dadarationa  and  conduct,  22  D.  158, 16L 
by  f^eneral  reputation,  22  D.  158. 
\i  regirtry  is  conclusive,  22  D.  158. 
nay  be  direct  or  circumstAotial,  28  D.  158. 
Faretf^,  proof  of,  86  D.  160u 
Geaen]  reputation  of,  and  cohabitation,  eridenoe  of, 

on  crimfaia]  trial,  36  D.  746,  747. 
Ganeral  icputation  of,  avldenee  of,  on  criminal  trial, 

MD.  746. 
Dlidt  cohabitation,  when  presumed  to  have  beoome 

lawful,  22  D.  101. 
Hov  proved,  OS  D.  724. 
Mo  preaumption  irtwre  desln  to  many  improbable,  57 

R.46a. 
Mo  preaomption  where  InrolTing  immorality  or  erima, 

67  R.  464,  456. 
Fraramptlon  of,  between  a  white  and  a  black,  57  R. 
463 
from  copulation.  60  D.  616. 
clear  proof  required  to  rebut,  67  R.  462,  4581 
divorce  U*  auatain  marriage,  57  R.  463. 
rebatted  by  proof  of  samilar  relation,  57  R.  454,  456. 
.  rebutted  br  aubaequent  marriage,  67  R  456. 
nbutUug  from  illicit  interconrae,  57  R.  456-468. 
vhere  original  liiteroourae  illicit,  57  K.  456-468. 
Pniof  of,  by  record,  48  D.  116. 
Identity  of  parties  eaaential,  48  D.  116. 
in  caaes  ci  criminal  eunveraation,  48  D.  116. 
fa  proeeention  for  bigamy,  48  D.  115. 
law  under  which  it  was  celebratod,  86  D.  75L 
(^K»uol..  when  one  of  fact,  57  K.  459,  461. 
RepntatioQ  aa  evideni-e,  22  D.  159;  27  D.  487. 
TaMuBoqy  of  wttneea  present  at  ceremony,  80  D.  760. 


Whan  Inferred  fhnn  cohabitation,  07  D.  471. 

Wife  not  pcvmitted  to  testify  to  fact  of,  when,  80  D.  74a 

4.  Validity  <^. 
▲otloa  bj  woman  defrauded  into  marrylBg  a  married 

man,  40  D.  180.  ^  .. 

Aftsr  divoroe  a  menta  et  thoro  Is  Told,  44  D.  6& 
Age  of  consent^  44  D.'  57. 
Between  Indians  and  whites,  77  D.  00& 
Decree  of  nullity,  05  D.  866. 
Differenoe  betwsen  Toid  and  ▼oidaUe,  44  D.  54. 
Durliv  continuance  of  prior  marriage  Is  void,  44D.  64 
Estoppel  to  deny  bigamous,  96  D.  215. 
to  deny  competency  to  contract,  06  D.  215. 
to  dony,  aa  against  third  perK>ns,  06  D.  214. 
to  deny,  as  between  the  parties  and  tbdrrepressnlap 

tivss,  06  D.  214. 
to  set  aalde  on  ground  of  fiand,  06  D.  215. 
Fraud  in  procuring  person  of  weak  mind  to  enterlnt<s 

44D.  56. 
Lunatic,  marriage  of,  21  R.  80. 
Miscegenation,  subsequent  marriage  elsewbora  wlU  not 

legitimate  children,  66  R.  607-610. 
Of  divorced  party  out  of  atate,  18  R.  6S1,  68L 
idiot  or  lunatic,  44  D.  56. 
Insane  person,  ratification  of,  44  D.  60» 
insane  person,  when  Yoid,  44  D.  66. 
Intoxicated  person  is  valid,  44  D.  66. 
minora,  when  void,  44  D.  57.  ,.   .^ 

peraon  having  a  husband  or  wife  living,  40  D.  UO- 
184. 
Physical  incapacity  as  ground  for  annulling,  28  D.  440- 

451. 
raiders  voidable,  but  not  Toid,  88  D.  447. 
Second  marriage  Is  void,  if  first  be  not  dissolved,  44 

Seduction,  dsfonse  of  subsequent  marriage,  44  11. 

17L 
Validity  when  fint  husband  presumed  dead,  57  R.  460. 
Void,  defined.  44  D.  54. 

and  voidable,  dbtinctlon  between,  44  D.  64. 

Is  of  no  diect,  44  D.  54. 

msy  be  assailed  by  any  penon,  atany  time  or  place, 

Voidable',  can  be  questioned  only  during  Uf a  of  tbe 
partks,  44  D.  54. 

IIL    DivoBCV. 

1.  Juritdietion:  Law  Oovemtn^ 

AgalMt  non-resident,  87  D.  840;  85  D.  877. 

Oourt,  power  of,'  in,  00  D.  610. 

Fur  cause  arising  out  of  the  atate,  82  D.  806, 77L 

Foreign,  validity  of,  21  D.  747-762. 

For  past  offenses,  statute  authorizing,  84  D.  178L 

Praudulera  divorce  of  other  atato,  26  R.  90,  SL 

In  country  other  than  that  where  contract  was  s» 
tenxi  Into,  7  D.  206;  8  D.  133;  21  D.  747. 

In  country  other  than  that  in  which  the  parties  ars 
domiciled,  21 D.  747. 

Insanity  as  bar  to  divorce,  10  R.  871. 

Judgment  of  divorce  void  for  want  of  JurisdktIoB, 
when,  20  R.  28, 20. 

Jurisdiction  in  actions  for,  28  R.  ISa 
reaideiice,  necessity  of,  26  R.  30,  31. 
to  grant  divorce  against  foreigner,  26  R.  8L 
to  grant,  for  ini)X)tence,  28  D.  447. 

Power  to  grant  divorce  against  non-resident  spouse, 
26  K.  31,  32. 

Prohibition  against  impairing  contracts  does  not  ap- 
ply to,  28  R.  130. 

2.  L^gitiative, 

LegislatlTa,  oonstitutlonallty  of,  48  D.  488. 
Li^;islative,  oousUtutionB  prohibiting,  48  D.  481 

8.  Oroundt /or. 

a.  Adultery. 

Adultery  and  fornication,  (Uatinction  between,  26  & 

82,88. 
Adultery  of  one  cannot  be  proved  by  the  other,  27  Dc 

379. 
Commission  of  adultery,  73  D.  631. 
Definition  of,  26  R.  32,  33;  82  D.  " 
Divorce  for,  26  R.  82. 
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Fornioailon,  deflnltlon  of,  26  R.  82,  8S. 

ErldeDoe  of  meU  of,  tabiequeiit  to  that  diuved,  2S  D. 

428. 
How  aU«gwl.  26  D.  W. 
Of  imaiM  wife  as  ground  for,  47  D.  460. 
Of  inaane  wife  ia  no  cause  for  dWoroe,  47  D.  4i68L 
Proof  of,  what  sufBdont,  47  D.  470. 

b.  Desertion;  Extreme  GnfteUij. 

Apprebanslon  of  Injury,  29  D.  674. 

Bodily  hann  esaential  to,  29  D.  <I76. 
barm  from  mental  suffering,  29  D.  676^ 
Tiolonce,  instances  of,  29  D.  676^ 

By  consorting  with  lewd  wumen,  29  D.  971. 

By  moral  tyranny,  29  D.  677. 

Communicating  venerea]  disease,  73  D.  680. 

Defined,  29  D.  674,  678;  78  D.  619,  622. 

Denial  of  sexual  intercourse  is  not,  29  J.  677;  88  D. 
97. 

Dronkennees,  78  D.  628. 

Effect  of,  by  the  canon  law,  29  D.  674. 

Excessive  sexual  demands,  73  D.  630. 

Extreme  cruelty  and  cruelty  are  the  same,  78  D.  62L 

Extreme,  what  churges  and  actions  are,  51 R.  780,  787. 

SUse  charges  of  uncliastity,  60  R.  542. 

Harm  appxehended  must  be  bodily,  not  montal,  78 
D.  626. 

Health,  iniurv  to,  78  D.  886. 

Mental  suffering,  29  D.  677. 

lU-treatment  ofohUd.  78  D.  681. 

MisoeUaaeous  examples  of,  78  D.  680L 

Motive  of,  is  immaterial,  29  D.  675. 

Motives  considered,  78  D.  624. 

Personal  indignities  and  rudeness,  78  D.  fSL 

Personal  injuries,  78  D.  628. 

Provocation  to,  29  D.  679. 

Refusing  prlvil^e  of  sexual  intercourse,  62  R.  880. 

Single  act  of,  is  sometimeH  su(Bcient,7S  D.  629. 

Single  act,  whether  ground  of  divorce,  40  R.  468. 

BtaUon  in  life  may  i>e  considered,  78  D.  628b 

BUtutes  regarding,  29  D.  679. 

Starving,  2U  D.  677. 

Threats,  29  D.  076L 

Threat8,executiuu  of,  not  essential,  78  D.  628. 

Threats  need  not  be  addressed  to    complainant  di- 
rectly, 78  D.  625. 

Unfounded  accusations,  78  D.  629. 

Violence  and  danger  to  life  or  limb  most  be  commit- 
ted <»"  reasonably  apprehended,  78  B.  621. 

What  is  extreme  cruelty,  81  D.  93;  97  D.  186. 

What  acU  or  charges  constitute,  40  R.  468-466. 

What  is  desertion,  97  D.  185. 

«.  Impotence. 

Impotence,  age  of  parties  no  bar  to  divoree  for.  28  D. 
450. 

defined,  28  D.  448. 

delay  in  suing  for,  28  D.  451. 

evidence  of,  28  D.  449. 

must  be  Incurable,  28  D.  449. 

must  exist  at  marriage,  28  D.  449. 

need  not  be  universal,  28  U.  448. 

original,  not  material,  28  D.  448. 

who  may  sue  on  Bccount  of,  28  D.  451. 
Jurisdiction  to  grant  for  impotence,  28  D.  447. 
Physical  incapacity  for  marriage.  28  D,  446,  447. 
Borglcal  examinations,  power  of  court  to  require,  28 
D.  460. 

d.  Habitual  Intemperance. 

Habitual  intoxication,  what  must  be,  38  R.  816L 
Intemperance  as  a  ground  for,  81  D.  98b 

«.  Other  Grounds. 

Acts  diarged  must  be  grave  and  weighty,  78  D.  026k 

of  insane  spouse,  78  D.  628. 
Austerity  ot  temper  or  petulance  of  manner  Is  not,  78 

D.  620.  627. 
Oonoealmeiit  of  unchastity  no  ground  for,  98  D.  98. 
FMnily  quarrels  no  ground  for,  97  D.  185. 
Grounds  for,  in  different  states,  enumerated,  66  D.  708. 

under  Mosaic  law,  65  D.  708. 
Pregnan<7,  ante-nuptial,  as  groimd  of  divorce,  24  R. 

458-455;  44  R.  104-106. 

4.  PUadinfj,  Practice^  and  Evidence. 
Abatement  of  suit  by  death  of  party,  82  D.  197. 


AdmisrioM,  OMMOS  cf  EogUih  law 
546. 

corroborating,  80  D.  648. 

enjoining  use  of ,  80  D.  547. 

modem  law  concerning,  30  D.  M4-(ia 

statutes  TCwarding,  80  D.  648. 

of  parties  in  suits  for  divorce,  80  D.  644-64t. 
Deatli  of  either  party  pending  suit  for,  82  D.  190L 

whether  abates  action  for,  68  R.  586.  537. 

writ  of  error  or  appeal  after,  62  D.  1V9 
Evidence  of  Impropsr  acts  not  charged  in  the 
plaint,  100  D.  111. 

of.  in  criminal  casss,  48  D.  115-117;  58  D.  41& 
Judginc'it  for  erim.  eoo.  m  evidence  against  wife,  11 

R.  150. 
Jury  trial,  oonstftntional  right  to,  48  D.  188. 
Parties  should  live  separately  pending  suit  for,  80  IX 

678. 
Permitting  child  to  testii^.  88  R.  148. 
Physical  examination,  49  R.  780. 
Suit  for,  against  insane  person,  82  D.  SMi 

by  insane  perron,  82  D.  200. 

prosecuted  by  giardian,  82  D.  200l 
Third  persons  cannot  fvosecute  after  death  of  eoe  «f 
the  parties,  82  D.  190L 

6.  Contractt  lUlaUng  to. 
Agreement  for  separation,  as  bar  to,  88  R.  870.  OH. 
AgreeuMni  not  to  malce  any  defenssL  92  D.  847. 
Cuntract  facilitating  dissolution  of,  is  void,  58  D.  211 
Gontracto  tending  to  facilitate  dlssolntiuo  of,  S3  D. 

212. 
Ooutraot  to  make  no  datsom  to  suit  for  divoras,  51 D. 

212. 

6L  Conssnl;  CondonaHim:  RterimUuUUm. 

Adultery,  condoned,  wiaen  ban  rait  for  divoroe,  90 IV 

611. 
of  petitioner,  if  condoned,  no  defense  to,  90  D.  6UK 

612. 
Clausing  Um  wrong  complained  of,  ban  tight  to^  15  D. 

211. 
Condonation,  effect  of,  90  D.  012. 
entities  the  party  forgiven  to  exact  ftatura  flMity, 

90  D.  612. 
cf  adultery,  rstnm  to  Inisbaiid's  home  is  wA,  00  D. 

61L 
Connivance,  procuring  evidence,  when  not,  64  R.  I9L 
Consent  presumed  from  pa«ive  enooQiBgoment,  54 1L 

492. 
Misconduct  of  oomplainant,  16  D.  211. 
On  ground  of  adultery,  when  barred  by  ooodoct  of 

plaintiff,  15  D.  212,  214. 
Recrimination  by  charge  ot  prior  adultery,  00  D.  61L 

7.  Deeree;  Sfeet  qf;  AUaekimg, 
Decree  a  menta  et  thoro  and  ite  effect,  65  D.  898,  86Ql 

a  menna  et  thoro,  effect  of,  on  property,  66  D.  869. 

a  vineulo  matrimunii,  65  D.  866. 

conclusiveness  of,  66  D.  88L 

Icinds  of,  65  D.  855b 

ni«i  defined,  65  D.  851. 

of  divoroe,  vacation  of,  68  D.  89SL 
Effect  of,  by  the  common  law,  61  D.  460. 

Is  to  destroy  right  of  ^habitation.  66  D.  866L 

is  to  destroy  right  of  woman  to  be  in  husbawn 
house.  65  D.  856. 

is  to  make  wife  %/tmf  mIj,  66  D.  S56L 

on  marria^  relation,  65  D.  3A6. 

on  pro[)eriy  held  by  entireties,  65  D.  858. 

on  rights  dependent  on  coverture,  65  D.  3 

on  righte  of  parties,  65  D.  358. 

on  right  of  parties  to  contract  with  each  othar,  61 
D.  859. 

on  rii(ht  of  parties  to  remarry,  65  D.  857. 

on  right  of  parties  to  testify.  65  D.  357. 

on  right  o'  woman  to  chan<<e  her  name,  06  D.  867. 

on  settlement  made  on  wife,  65  D.  359. 

on  wife's  ri^^ht  to  support,  05  D.  359. 
Engiitih  decree  of,  is  not  final  until  three  months,  81 
D.  197. 

nui  cannot  he  made  absolute  after  death  of  eiUMt 
{larty,  82  D.  193. 
Fraudulent  divorces  In  other  states,  effect  of,  V  R.  21, 

80    31  82. 
U»jf  be  ooUaterally  attadced,  when,  1 «  80t 
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Xftniad  Women.    ifS 


PlDoednratoviiMte,  81  D.  4001 

ProhilMtiaB  to  nMnry,  85  Di  S57. 

KoaAatiaD  of,  (H  D.  4AS. 

teiieoM  ol,  wu  alwabyn  <qwi  to  reTisIoii  or  nwml 

bj  Ibo  eedamaatical  Uw.  01  D.  460. 
teutta  wnhorizinff  vaouio^  ot  Judgmeii^  whether 

■pptiae  to,  61  O.  4110. 
fed  to  let  uide.  81  D.  460-108. 

IHfti«to,61  D.  408. 
Thml  poTKMM  eaanot  procore  vacation  of,  83  D.  SOOl 
Vaeuijif  by  eait  io  oqui^.  01  D.  407. 

bj  foit  fai  equity,  efloct  of,  01  D.  407. 

bj  nit  in  equii/,  eauaee  (or,  01  D.  407. 

denied  to  one  who  bne  ratified  by  mariyliv,  81  D. 

dtiifenee  reqntred,  81  D.  40&. 
for  coUniioa,  01  D.  46&. 
for  (raod,  01  D.  481. 
OQ  notion,  61  D.  461. 

vbevt  rwhta  of  thinl  peraooi  hare  hiterrened,  01 
D.4ML 

8.  Oiutodyqf  Children. 

GhfUren,  oiHlody  of,  how  pror  ded  for.  06  O.  86flL 
Cb  HreiL,  duty  of  parents  to  support,  65  D.  S58 

00  right  to  eaettxly  of  ohiidnm,  03  D.  360. 
Hiagr  ehUdra,  cttsto^y  of,  84  R.  09^702. 

IT.    AuMomr  ajtd  Ooomsl  Wnn, 


Alaony.  eee  Hosbavd  aho  Win,  III,  & 

Am^Hiat  of,  80  D.  87L 

Ajauont  of  temponrr,  is  matter  of  dieeretion,  00  D. 

179. 
Mml  from  tadsmoot  for,  effect  of,  88  D.  058. 
Apptdd  to  renew  discretion  of  oourt  in  graaUng,  00  D. 


679. 

itvhat  time  may  bo  decreed,  00  D.  008. 
Cimuastaoeee  to  he  omaidered  in  flxiqg  amoont  of, 

«>  D.  071,  87S. 
CVMdoct  of  partiee  le  oonsidered  in  aUowiog,  00  D.  079: 
CuttUct  of  Uws,  80  D.  881. 
ConiMl  tea  for  wife^  hnabandTi  liabllHy  for,  10  D. 

40. 
Obombavtag  jarbdietion  to  grant,  00  D.  067. 
IViavatar,  is  in  penonam,  00  D.  008w 
l>efliittkm  of. »  D  ZiO;  00  D.  OdO,  000;  88  D.  058;  8S 

0.  380;  80  D.  806,  888 
Odtaed end dienMeed,  48 D.  781;  40a  Ul;00afl0»- 

OiL 
Onntioff,  whoe  marriage  is  void,  40  D.  ISL 
leeuoM  of  hiHbaod,  80  D.  080. 


binebleeld  to  decree  of  divoroe,  00  D.  000,  007. 

U  pftTaUa  periodically.  00  D.  008. 

Jii'Um«tfor,  how  enforaed,  71  D.  711. 

Joj^paeat  for,  is  bindinj?,  though  based  on  publication 

or  sQiaaioos,  70  D.  443. 
JthaUction  of  equity  to  grant,  00  D.  006. 
lUjr  be  peroanent  or  temporary,  00  D.  007. 
il««iifjring  After,  88  D.  067. 
MiutbtslreQ  in  deerse  of  divoroe,  and  not  afterwards, 

•0D.O8R. 
!«•«  aUowBd  in  nnlUty  suits,  00  D.  000. 
f'ndffou  tiu,  application  for,  when  nuty  be  made,  00 
0.  «7l, 
^T*!  by  asttlsment  between  the  parties,  90  D.  078 
d«u«sii  when  there  is  no  probable  cauM,  00  D.  077. 
in  mllity  suite.  00  D.  076. 
hft  aatter  of  ooune,  OO  D.  074. 
hieathsn  permanent,  60  D.  08Oi 
"vrugB  ssaentiai  to.  00  D.  076. 
■ariu  of  omo  n>'t  to  be  tried  on  motion  for,  00  D. 

474. 
iMt  alio«»ble  if  wife  has  mssuis,  00  D.  6S1. 
BotiOoved  wiien  ttiers  is  no  excuse  for  separation, 

M  0.078. 
putiea  met  be  HTing  sepante,  60  D.  678. 
pndingappsal,  80  D.  074. 
P9«wty  of  husband,  00  D.  078 
Mtit  num  be  pending,  G>  D.  07S. 
vbeo  husband  is  oomplainant,  00  D.  870^ 
«il«aoeased  of  adultery,  00  D.  078 
**«nikinent.  allowed  only  in  diroroes  a  mnua  sf  CAors, 
«4  0L4lib. 

on  death  of  perty,  00  D.  007. 
OS  rsotiodliatioD.  80  D.  067. 


Power  of  equity  to  grant,  12  D.  267. 
Re-marria?e,  effect  of,  on,  88  R.  27,  28. 
Ritpht  to,  oonfers  no  lien,  28  D.  628. 
Specific  property  cannot  be  awarded.  60  D.  668. 
8uit  for,  after,  88  D.  658. 

Sam  ic  gross,  whether  may  be  awanlwl.  W  D.  00^. 
Yalid  marriage,  essential  to,  60  D.  6ti7.  6i\x 
Vesting  bu<jband'8  realty  in  wife  as,  61  D.  117. 
Wber  allowable,  43  D.  781. 
Where  divoroe  is  for  fault  ot  wife.  60  D.  6^0. 
Wife's  estate  and  means  considered,  00  D.  rt<(0.  ff<si 
power  to  make  husband  answerable  fur  uuuus  jI  loua, 
70  D.  03d. 

MABBIAOB  SETTLEMENTS. 
See  HasBASO  akd  Wirs,  1, 2. 

MARRIED  WODdEN. 

L     RiaUTS,  POWBRS  AMD  LlAMLlTISSOlSSRAbtT. 

1.  Gi/U  and  Convejfanees  to. 

2.  Cantraett  of. 

a.  Goneratly 

b.  Oouveyanoes  or  Mortgages. 
0.  Estoppel  oL 

8  Wfwn  may  Aetcu  Feme  SoU. 

4.  waiMo/. 

S.  Mueellaneoui  Rijhti  and  LiabUUiee. 
8  Aetione  by  and  ajainsL 

a.  By. 

b.  A^nst 
n.    Propsrtt. 

1.  What  ConntittUee:  Creation. 

2.  Improvements  by  Htuband. 

8.  RijfUe  over;  Liability  for  DebU. 

Bee  AciixowLBDOMBNTS,  V;  OovBi'A>rr8.  I;  Dowsa; 
HuBBAXD  AMD  Wirs;  Partition,  II,  1;  Sukbttbuip, 
I;  Statutb  or  Lxmitatiojis,  III,  8,  b. 

L  BisHTS,  Powsas  ahd  Liabilitibs,  Qrsbrallt. 
L  Qi/ta  and  Conveyaneee  to. 

Bond  or  deed  given  to,  40  D.  48. 
Ounveyanoe  of  lands  by  husband  to,  67  D.  195,  190. 
of  binds  by  husband  to,  when  sustained  in  equity, 

67  D.  190. 
of  lands  to,  and  tor  whose  benefit  presumed  to  b* 
made,  67  D.  196. 
Gift  from  husband  to,  62  D.  707. 
Gift  to,  when  rests  property  in  husband,  40  D.  47. 
Resultinsr  trust  does  not  arise  from  purchase  in  nam* 

of  wife.  61  D.  764. 
Result  intr  trust  to  wife,  when  her  property  furnishes 
consideration  of  deed,  88  D.  46. 

2.  ContraUti^. 

a.  Generally. 

Ante-nuptial  debU,  liability  of,  for,  00  D.  SOL 
Osn  contract  for  repair  and  betterment  of  her  estate, 
99  D.  699. 
only  with  respect  to  her  separate  estate,  09  Dl  698^ 

Contracts  of.  12  D.  479. 

b}-,  made  in  another  state,  12  D.  479. 

of,  are  void,  65  D.  699. 

of,  void  at  common  law,  78  D.  226. 
Disabilities  of,  and  th&ir  object,  87  D.  709. 
Merjferof  power  and  rights  of,  In  husband,  67  D.  104 
Pemoiial  liability  of,  72  O.  514. 
Power  of,  65  D.  482. 
Power  of,  to  make  purchases,  67  D.  194. 
Statutes  ootzferring  power  to  oontnict,  99  D.  699. 

b.    Ooaveyanoes  or  Mortirages. 

Acknowledgments  by,  41  D.  17»-184;    60  D.  444;  6f 

D.  520;  66  D.  774. 
Acknowledgments  of  deeds  by,  11  D.  72MX 
Acimowledgment  of  deed,  parol  eridenoe  to  impeadi, 
80  D.  441  489. 
of  deed  by,'  essentUI  to  validity,  19  D.  231,  61  R. 

469. 
of  deed  by,  chanoeiy  cannot  cure  defective,  19  D. 

232. 
of  deed  by/«iiM-ooesrC,  21  D.  266. 
Oontract  of»  to  convey,  not  enforced,  61  R.  469l 
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OoQTojuioe  bj,  cannot  be  oomotod,  74  D.  841. 
bow  executed,  99  D.  600. 

must  be  executed  m  preecribed  by  statute,  71 D.  2M. 
effect  of,  at  common  law,  19  D.  2S0. 
neoeeBity  of  husbands  joining,  99  0.  002,  004. 
power  of  chanoenr  to  compel  or  refonn,  19  D.  2S1. 
statutes  authorizing  must  be  followed,  19  D.  231. 
statutes  ooncemiog,  76  D.  407, 400;  99  D.  60S,  604. 
when  oertlflcate  of  acknowledgment  is  omitted,  74 

when  void,  12  D.  90. 

where  huband  presumed  dead,  effect  of,  40  R.  87- 
wi. 
Oorenants  by.  In  deeds,  effect  of,  99  D.  007,  OOa 
Covenant  of  warranty  by,  when  liable  on,  43  D.  480, 

427. 
Deed  acknowledged  as  if  single,  58  R.  7,  8. 
by  married  woman,  her  name  must  appear  in  body 

of  deed,  81  D.  492. 
of,  how  executed,  and  correction  of ,  80  D.  90. 
of,  improperly  acknowledged  may  be  re-acknowl- 

euged,  18  0.45a 
of,  hi  which  husband  does  not  jola,  is  TokL  96  D. 

040. 
of,  not  acknowledged  aoooidlngto  stetute,  Toid.  18 

D.4W). 
of,  to  bar  dower,  81 IX  481. 
of,  void  at  common  law,  81  D.  298. 
of,  where  she  Joins  with  attorney  of  husband,  81  D. 

sSl. 

wife's  rifffats,  when  transferred  by,  86  D.  881. 
will  not  be  reformed,  61  R.  458-402. 
Defectire  acknowledgment  not  refonned.  61  R.  400- 

402. 
Enabling  acts,  effect  of,  on  couTeyance  to,  80  R.  06-68. 
Fernet  eooert,  conveyance  by,  when  void,  12  D.  90. 
First  husband  need  not  Join  deed  of  wife  marrlod 

again,  49  R.  9(M>2. 
Husband's  estoppel  tar  assenting  to  wife's  mortinure. 
67  R.  480.  "^  ' 

Infant  wife,  disafflrmance  of  conveyance  by,  44  R.  272, 

278. 
Liability  on  covenants  in  deeds,  95  D.  040i 
Mortga«pe  br,  when  void,  08  D.  014. 
by  wife  of  separate  estate,  37  D.  892;  56  D.  77L 
to  secure  void  note  of,  17  R.  9i. 
wife  induced  to  sign  by  fraud,  41  R.  608. 
Parol  evidence  to  impeach  acknowledgment  oC.  78  D. 
807.  o  --» 

Statute  validating  deeds  of  married  women,  16  D.  618: 
47  D.  88& 

«.  Estoppel  d 
Against  married  woman,  53  D.  116;  80  D.  636. 

married  woman  for  ploiding  her  coverture,  88  D.  818. 
Arises  from  what  acts.  28  li.  374-377. 
By  agreement  to  convey,  28  R.  876. 
abts  in  paia,  28  R.  874-370. 
allowing  husband  to  take  deed,  28  B.  876, 87& 
conveyance,  28  R.  375. 
covenant  of  warranty,  43  D.  427. 
husband's  declarations.  28  R.  87flL 
recitals  in  deed,  28  R.  374. 
Effect  of,  on  married  women,  01  D.  468. 
Estopped  to  ckiim  property  appropriated  by  husband. 

wh.m,  2S  R.  375. 
Estoppel  from  conveying  with  warranty,  81  D.  446. 

to  deny  deed  executed  an  if  single,  1>8  R.  7, 8. 
Husband,  estoppel  against,  when  binds  wife  or  widow. 

49  D.  886. 
Married  women,  estoppel  may  be  enforced  agidnst,  58 

D.  115-117. 
Silence  of,  in  not  making  title  known,  68  D.  116. 
Whether  bound  by,  61  D.  453. 

8L  ¥rhgn  may  Att  at  Feme  SoU. 

Abandonment  by  husband,  when  empowers  wife  to 
act  as  feme  »ole,  37  D.  709;  50  \>.  127;  60  D.  206. 
of,  authorizes  her  to  contract,  84  D.  675. 
Acting  as  sole  trader,  37  O.  713;  70  D.  691. 
Alien  8  wife,  when  m:iy  be  treated  as  a  feme  soft.  37 

D.  710. 
Bosineas  conducted  bv,  and  in  name  of,  84  D.  678. 
Contracting  of.  as  a  fevM  »oU,  37  D.  709-713. 
Deemed  a  /sum  toU,  when,  31  D.  613;  87  D.  709-714. 


I  Dw^wlf^  mv  •«*•• /WIS  self ,  when.  49  R.  «, 

OV,    via 

Estoppel  against  husband  to  dslm  earnings  or  prop- 
er^ used  or  acquired  by  wife  in  bn^nees.  84  D 
075,  676. 

Husband  of,  being  banished  or  dvfny  dead,  87  D  KA 
of,  having  abjured  the  realm,  87  O.  709. 
presumed  to  consent  to  business  oondneted  by,  si 
D.  585. 
Mv  contnwrt  as  %feme  toU,  when,  87  D.  709.  • 
Powers  of,  when  abandoned  by  husband,  00  D.  206 
!  Presumption  of  gift  to   wife  of   property  used  ••€ 
acquired  tn  business  conducted  by  her.  84  D 
074. 
I  Sole  trader,  statutes  concerning,  99  D.  009. 
Wife  abandoned  by  husband,  rights  of,  80  R.  705. 
deserting  husband,  liability  on  oontnctsi,  80  R.  764- 

700. 
deserting  husband,  right  to  oontivct,  80  R.  704-768l 
living  separate,  rights  and  liabiliUes,  80  R.  704-76B. 

4.  WiiUqf. 

Ante-nupdal  will  of,  is  revoked  by  marrian.  67  D.  84A 

Devise  of  realty  l^,  67  D.  845. 

Effects  of  probate  <A  will  of,  67  D.  847. 

Statutes  affecting  power  to  make,  67  D.  347-848l 

Wi!l  by,  of  property  held  in  autre  droit,  ST  D.  S46L 

by  wife  of  alien  or  of  person  d^ily  dead,  57  Ol 
846. 

of,  effect  of  probate  of,  67  D.  847. 

of,  made  before  marriage,  57  D.  340,  840^ 

of,  made  under  power  of  appointment,  6T  D.  848 

of  personalty,  consent  of  husband  to,  67  D.  842. 

of  personalty,  consent  of  husband  to.  mar  be  ra. 
▼oked,  57  D.  842. 

of  personalty,  effect  of.  tai  equity,  67  D.  8«L 

of  personalty,  what  passes  by,  67  D.  841. 

of  personalty,  when  may  be  made  Iqr,  57  D.  84L 

power  of,  to  make,  57  D.  340. 

6.  MitceUaneow  Bighta  and  UahauUt, 

Choees  in  action,  made  in  name  of  married  wmnaa. 
46  D.  47-51.  ^^ 

Choaes  in  aotiion  of  married  woman,  distineUoB  be- 
tween post-nuptial  and  ante-nuptial,  40  Dl  48 

Domicile  of,  69  D.  112. 

Executrix,  competency  of ,  to  be,  64  D.  618L 

Hay  be  arbitrator,  89  R.  86,  87. 

Mechanic's  lien  on  wife's  Und  for  husband's  deb^  46 
D.  892. 

Necessaries,  when  liable  for,  81  R.  097,  098. 

New  promise  to  pay  debt  incurred  during  eovsrtora. 
43  R.  785,  786. 

Offices  that  may  be  held  by,  89  R.  80-88, 

Partition  by,  when  valid.  42  D.  28L 

Surety  on  ofllcial  bond,  liability  as,  85  B.  14L 

OL  Action*  by  and  agairuL 
a.  By. 
Injui7  to  husband,  right  of  action  for,  48  D.  02L 
Inlunes  to,  for  which  she  may  sue  alone,  48  D.  621. 
Joinder  of,  in  acti  >n  on  her  (moees  in  action,  46  D.  47. 
L^acy  of,  action  to  reco^r,  46  D.  4& 
Right  to  sue  in  her  own  name,  20  R.  855. 
Suit  by,  to  set  aside  oonveyaooe  by  husband  todsfraad 
her,  89  D.  220. 

fr.  AgainsL 

Action  lies  on  note  for  machine,  when,  81  R.  687. 
Bill  in  equity  to  reach  pmpori.y  of,  85  D.  714. 
Dechvnition  on  note  of,  allegations  in.  81  R.  446l 
Estate  liable  for  land  thou^  no  obligation  civen.  wlien, 

31  R.  445. 
Judgment  against,  31  D.  513. 

Judginents  aj{ainst  are  generally  valid  tiU  rsv^ined,  H 
D.  600. 

by  confession,  56  D.  005. 

for  deficiency  on  foreclosure,  65  D.  OOOi 

how  enforced,  65  D.  600. 

on  bond  and  warrant  of  attorney,  66  D.  008. 

on  debt  contracted  before  marriage,  5.^  D.  618. 

on  Muit  begun  before  marriage,  55  D.  010. 

relief  from,  in  equity,  hb  D.  001. 

when  should  show  nature  of  liability,  56  D.  §BfL 

whe  ■  void,  55  D.  602. 

while  virtually /erns  tole,  55  D.  OIOl 
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OM«t  aO  tbe  Mteto  of  eontmcting  purtj,  45  D.  97t. 

Do«  Mt  afltei  OMVi  eluKttola,  78  D.  e8& 

OoM  IKK  •xtflBd  to  ■wchtoaiy,  96  D.  bl. 

Domr  right  Is  pamnooni  to^  08  D.  818;  Yf  Di  Tlti 

nMlaffuailfblii o<  dowwr,  81  D.  891. 

ttMUnf  md  ataBft  at  eoaunon  lav,  85 IL  88L 

Iqdiiible  ertate,  wiiea  ooT«r«d  1^,  45  D.  87aL 

iMte  of  lenea,  when  ooyred  by,  46  D.  878^ 

fim  MWft  eumot  craata.  81  D.  809L 

FtOGMwe  Boiaabjaet  to,  as  baikUnfiL  78  D.  881 

n»tiivdock%78I>.89ft. 


wbaHMT  Ribjoet  la^  78  D. 


MD.»t 

Foccifn 

P<  rtiuo  of  mlahtf  handa  may  hava,  88  R.  881 
Fx  imprur«B«nta  by  leaaea,  81  Di  8B7. 

kbor  pntenad  bj  bonaa^  88  R.  88& 

Baicrato  Airatakad  for,  bat  not  naad  la  bafldlnff . 
64  D.  678. 

work  uid  bdMr  on  ctattato.  88  D.  814. 
Pr^ii  what  tiaaa  attaobea.  4  B.  648. 
Gnrvjrvds  art  not  anbjoet  to,  78  D.  8081 
IBuRmiomof  fienoaa  ontitiad  to,  88  A.  888»  887. 
iMMVttaOcolad  1^,  46  D.  878-680. 
b  bm  ud  to  artata  of  oontomotlnir  party,  45  D.  681 
luu«  of  faiuvHt  naad  not  ba  atatad,  78  O.  AM. 
]M,iBMttdoMnotdaatraj,  41  D.  824. 
Uttrtata,  vbM  oovarad  by,  46  D.  876L 
HueHiloMo,  eontnct  need  not  atato  In  wbat  bofld- 
iv  iwifHiili  am  to  ba  naed,  78  D.  S7& 

4alfaw  wftb  oootiactor.  whan,  haTo  lien,  TB  D.  870. 

4dlaltaoa  fitwonl  *' nntarlala/ 78  D.  876. 

hrafihinr  ■■tirial  oa  endit  of  aontraetor,  78  IX 
SI 

(■nUdar  po«d«  and  fuse  to  blast  nek,  78  Di  878. 
teaaMar  Ushtniiv  rods,  78  D.  876. 

-^       -   -  '  r,  pow«  to'enate^  81 IX 


M. 


D.4BaL 

D.481 
btka 


-  sabjeel  to,  78 IX  886L 

affeet  wff e'k  dower  by,  €L  D.  881. 

affset  wife's  ssparats  satato  1^,  81 

Dot  faielude  engine  and  boUen^  78 


haneond  dS8i«a»  70  D.  S7L 

«f.  vhen  dose  not  exist,  79  D.  888. 

bins  dots  not  indodeeoaleanu  78  D.  881 


r,  Han  for,  TOD.  876. 
.  wbstber  most  have  been   used   In  the 

bai](iiBff,79D.274. 
■inttCMinot  create,  61  D.  081 
■onpcn.  when  not  affected  by,  61  D.  690, 701 
aort  foniiih  for  boildlng,  and  not  on  the  ersdit  of 

U«oQnlnielar,79D.  871. 
MMr  vtoUnmBantaig  of  Inw  of .  61  D.  881 
prwf  of  aainrs '  f  eontnct,  79  D.  878. 
Pf^finf  of  pnblle  eorporations  is  not  sabjeet  to^  78 

DOT. 

poMie  boildiniet  an  not  snbject  to,  78  D.  601 

pudiMir,  withont  notioe  of ,  61  D.  600. 

nwQMi  pnpffty,  when  subject  to,  78  D.  691 

^l-bflnsss  an  not  subject  tO|  78  D.  607. 

»intit  not  sobiect  to,  78  D.  604. 

nuoto  cnatiaglien  to  oontnetor  does  not  iadnds, 

^s^ ^ 


"^  ud  ssstsan  noitliar  boildlnKsnor  stniotans, 

^ktag  arte  doss  not  wain.  78  D.  701 

•wkraotboond  byUsM  made  bjnndee,«l  IX 

nni 

^rf^oot  is  snbjeet  to,  78  D.  691 

*^  an  PiMect  to,  78  D.  601 

•wMy  bsindodsd  in  lien  of,  79  D.  871 

2|"»>iBr  wbat  may  assert  Uena,  70  D.  861  871 

•tobMaoHsnbeeaass  bs  does  not  oontnct  with 


_        bs  does  not  oontnct  with 

■"(^laniahsd  bseome  partof  the  land, 00  D. 

Jj»n»a^ M an taisnnbio  intonst,  80  D.  611 

2  ^  «t  buildinga,  46  D.  S21 

<*badiif  «ifiiBrdabtaf  husbaad,  45  a  881 


Parties  to  salt  to  fonelose,  88  D.  «iOL 
Superintendent  of  building  oannot  ban,  88  tL 
Tkklnf  of  note  onentes  as  wninr  of;  41  IX  881«  88ft 

48  D.  580. 
Waind  bj  takinr  additleml  mortnfs,  41 IX  fll 
hf  tnkii«  addtioaa]  sscurlty,  tt  D.  881 
1^  talcing  note  Indnding  other  debts,  41  9.  881 
wnsn  nsgotiable  note  has  been  given,  41  D.  8IL 
wbsB  note  talcen  for,  is  negotiaMd,  41 D.  881 
Walrer  aiissi  fran  oonssnt,  s»|irsss  or  impHed,  41  B. 
82L 
«f ,  doss  not  arise  tram  taking  note,  48  D.  681 
doss  not  rssnit  tram  takimr  not%  41 IX  8SL 
Wntnr  oi;  41 IX  8S1-4S4. 

1  ffffffrft- 

AgMer  bse  no  Hon  for  servloss,  87  D.  681 
Artisan  or  tndssman,  lien  for  serHces  of ,  87  IX  8HL 
Artisans  Imn  Hens  lor  serrloss,  87  D.  581 
Bailse  for  hin^  Ueos  lor  serrioss  of,  87  D.  681 
Ghrrier's  right  to.  for  f rsigtat,  40  D.  44;  61 D.  61 
V^utor,  Usn  of .  58  D.  167, 161 
For  ssnrloos^  dailnltlon  of  general^  87  D.  681 
definition  of  spedal,  87  D.  681 
Hens  tat,  an  of  two  BJimss,  87  D.  681 
liens  fior,  at  common  law,  87  D.  621 
liens  fbr,  smployee  not  entitled  to,  47  D.  681 
lien  on  proper^  for  ssrrlee  in  keeping  it,  88  D.  661 
lim^rtahle  kseper  has  no  lisn  Cor  aervicee,  87  D. 

MortpM,  Ikn  for  repairs  to  hnek  exists  against,  41 

Warahoassmsn,  lien  of,  deflned,  48  D.  857. 
UsB  of^  depends  on  deposit  of  goods  with  ewnsfls 

consent,  48  D.  861 
lion  of,  d^psDds  on  retsntkm  of  poasmsion,  48  IX 


Hen  of ,  fte  back  cbsfgw,  48  D.  861 

lien  of,  b  borrowed  from  dril  Inw,  48  D.  867. 

lisn  of,  Is  speollle,  not  general,  48  D.  267. 

lien  of,  wbat  contncts  exdnde,  48  D.  861 

lien  of,  when  does  not  exist,  48  D.  261 

Usn  of,  when  holder  is  eompsUed  to  pay  prior 

48  D.  861 
Usn  oi;  whsn  part  of  goods  has  bssn  sold,  48  Dl 

1  MaHHmB, 

Vor  nmtsrials  tondshed  ship,  18  B.  278-871 
Jurisdiction,  sxdurirely  In  admiralty.  18  R.  871 
Jurisdiction,  to  enforce  liens  on  vaswels,  1  R.  188^ 
None  in  contract  to  build  ship,  18  R.  278-271 
State  eourte  oannot  create.  18  B.  276. 
State  may  onate  for  bailung  ship^  18  B.  87S-8H 

Atlomsy'i,  Hi  nntan  sad  scope,  81 IX  766-789L 

Attorn^s.  SB  Judgment,  28  D.  600. 

Bankrupt  law.  wbat  liens  preeenred  by,  48  D.  681 

OoUecting  bai^  no  lien  for  pi^yment,  M  D.  811 

CorporMion  on  stock,  11 D.  66L 

Escheated  kmds,  28  D.  881 

Exscation,  when  cummsnos%  11 IX  771 

FMton,  U  D.  209. 

Porexpensss  incuiTBd  so  lost  property,  26 IX  188L 

For  reward,  86  D.  181 

Innkeepei's  lien  for  lerTloes,  88  D.  669. 

Judgment  lien,  natun  of,  and  when  attaches^  47 IX 

811 
Jodgment  on  after^oquirsd  lands,  18  D.  621 
Landlord's,  for  nnt  payable  by  shan  in  crop,  84  IX 

801 
Pnrtnen,*  for  payment  of  flim  debts,  48 IX  164;  47  Dl 

820;  40  D.  104. 
Partnership  creditors.  Hens  of,  46  D.  41f ;   48  D.  447; 

64  D.  838;  67  D.  78:  60  D.  761 
Psrtnsrshlp  dsbts,  86  D.  741 
Salvage  lisn  for,  66  D.  61L 

m.  Bwfotommrr  ov. 


Joiy  trial  in  suits  to  enf  oroe  against 

tional  right  to^  48  D.  181 
RcplsTin,  by  lien-bolder,  60  D.  487. 
Sale  under  mortgage,  effect  of,  on.  88  Dl  661 
Sale  under  mortgage  for  one  installment*  68 IX  0L 
Tn>nr  by  lisn-holdsr,  58  P.  671 
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LUbnity  for  oontnctor  •zoaTating  in  highway,  X7  R. 
70S,  704. 
for  injury  to  oontractor*!  Mrrant,  64  R.  154-150. 
for  n«ffIigenoe  of  ■erranta,  88  R.  464,  406. 
of  employer  for  act  or  nefclecl  of,  6S  D.  768;  08  D. 

86»;  72  D.  699;  80  D.  82. 
of  owner  for  defloiendee  Id  work  accepted  by  him, 

88  D.  860. 
to  oontractor'B  senraat  fur  unsafe  preminea,  64  R. 
164, 166. 
Ifej^tect  of  penons  hired  to  repair,  liability,  21  R.  681. 
Negligence  of  contractor  leaving  dangennu  tool  about, 

81  R.  204. 
Serv&nte  of  contractor  and  of  sub-contractor,  10  R.  500l 
Sub-contractor,  liability  for  acU  of,  27  R.  703. 
Town,  liability  for  blasting  by,  29  R.  18-20. 
Town  not  liable  for  acts  of,  64  R.  90,  9L 
Wben  liable  for  acta  of,  44  R.  865,  360. 
Whether  aorvant  or  contractor,  test  of,  10  R.  60L 

U.  Rtobtc  amp  JAAnunm  ai  Rmaam  Thiu>  Pn- 

■on. 

L  Negleet  qf  Servant 

Utf«  which  master  must  use  in  Bel«oting  ssrvaat,  80 
D.  2S4. 

OoUecting  banks,  liability  for  senrant's  negleot,  84  D. 
813. 

Liability  of  master  for  neglect  of  serrant,  86  D.  192. 

Liability  of  principal  or  master  for  neglect  of  servant 
or  agent,  65  D.  817. 

Master  committing  entire  charge  of  business  to  em- 
ployee is  liable  for  his  neglect,  07  D.  690. 
exemplary  damages  againat,  for  tort  or  negiigence 
of  servant,  62  D.  379-3S8. 

Master's  liability  for  servant's  n^isence,  86  D.  192; 
30  D.  279-290;  38  D.  S40;  41  D.  773;  66  D.  317. 

Negligence  of  servant,  when  chargeable  against,  92  D. 
2 14. 

Negligent  acts  of  servant  for,  what  liable,  00  R.  8S1- 
884. 

Railruad  company,  liability  for  servant's  neglect,  36  D. 
J  97. 

iiailroail  company,  when  liable  to  person  riding  by  in- 
vitation of  iU  servant,  86  D.  195. 

Servant's  negligence,  not  within  employment,  when, 
86  R.  403,  404. 

Usages  respecUng,  60  D.  106. 

8.  Aa$  or  Tortt  qf  ServanL 

Acts  done  without  master's  authority  or  knowledge, 
36  D.  195. 
In  course  of  authority,  master  liable  for,  40  R.  220. 
not  within  auUiority.  60  H.  883,  884. 
of  servant,  when  not  thuste  of  master,  36  D.  197. 
within  authority,  60  K.  880-884. 
Assaults  by  servant,  liability  fur,  60  R.  880-884. 
Assault  of  servant,  master  liaole  for,  60  R.  108. 
Criminal  responsibility  of  master,  43  D.  436. 
Criminal  responsibilliy  of  master  for  act  of  servant, 

85  D.  201. 
Forbidden  acts  in  coarse  of  employment,  liability,  29 

R.  641.  042 
Implied  authority  of  servant*  sots  in  excess  of,  86  D. 

196. 
Joint  liability  of  master  and  servant  in  trespass,  62  D. 

748. 
Larceny  by  servant,  67  D.  284. 

Liability  for  acts  of  servant  or  agent,  86  D.  192:  OS  D. 
SI'S, 
for  acts  of  servant  beyond  tUs  authority,  100  D. 

452. 
tor  acts  of  servant  or  agent  who  misiipprehends  in- 

structiotiM,  63  D.  315. 
for  acts  outside  employment,  29  R.  640-G42. 
for  Mrvants  acting  under  auotliur's  orders,  27  R. 

703. 
for  willful  acts,  40  R.  227-229;   85  D.  198.  200;  83  D. 

61L 
of  carrier  for  assaults  of  servants.  28  R.  112. 
or  master  for  acts  of  servant,  2  R.  54. 
when  servant  is  In  prosecution  of  master's  business. 

35  D.  19.},  197. 
when  servant  is  not  in  prosecution  of  mjuiter's  bus- 
iness. 35  D    i9i.  195,  19r. 
of  passenger  carrier  for  acts  of  servanti,  8  R.  317. 


Punitive  damages  for  acts  of  servant,  2  R.  64. 
Punitive  damages  for  servant's  assault,  28  R.  442. 
Tortious  aote  of  servant,  for  what  liable,  00  K.  889- 

884. 
Torts  of  servant,  see  Coxiiox  Caauiu.  n,  4. 
Torts  of  servant,  liability  for,  41  R.  S40-M2;  4t  R.  86- 

88:  61  D.  818;  85  D.  193;  60  D.  419. 
Trespass,  possestiion  bv  servant  does  not   pvednle 

owner  from  maintaining,  31  D.  480. 
Unauthoriaed  acts  of  servaat»  liabUiiy  for,  40  B.  286- 

229. 
Unlawful  act  hi  course  of  employment,  Uabtlity  for. 

29  R.  04L  I"  -  V 

Unlawful  acts,  master  «iot  liable  for,  29  &  70. 
What  acts  are  within  employment,  £)  R.  OIL 
Wdlf  u1  acts,  when  damages  servant  retaiuod,  t4  R. 
299 

act.  liability  of  master  for,  85  D.  198b  SOOl 

acts,  liability  for,  24  R.  299. 

misconduct  of  servant,  29  R.  Oil 

IT.    Mutual  Riobtc  akd  Ijabiutik. 
L  OsfMmtfy. 

Contract  to  fill  place  satisfactorily,  eonstrucaoo,  83  R 

868. 
Contract  to  work  to  sstiifaotion,  effect  of ,  64  IL  711> 

718. 
Domestic,  right  to  rsf  oae  to  work  on  Sundays^  88  R. 

6a8.  «f69. 
Implied  auUii>rity  of  servant.  36  D.  196. 
Usages  respecting,  and  their  dfeot,  60  D.  lOi. 

2.  Injury  Co  or  Bntieing  atsay  Ser^oM. 

Action  for  enticing  away  servant,  88  R.  485-490l 
Action  for  enudug  awsj  sarvaut,  whether  eorvives, 

63  R  689. 
Enticing  away  servant,  dedarationa  on  leaviiy,  34  R 
480. 
measure  of  damages,  S8  R.  487. 
notice.  82  R.  486. 
Indudnit  workmen  to  leave  manufacturer,  t2  E.  4&- 

49L 
Joinder  of  aotiou  for  entidng  and  harboring,  32  R 

480. 
Rlfht  to  sue  for  death  of  servant,  87  R.  719. 
Seauotion,  master's  right  to  sue  for,  44  D.  107. 

8L  UakiUJty  to  SermnL 

A.  Qenerally. 

Brakeroan,  liability  to  for  injury  sustained,  92  D.  241 
Burden  of  proving  master's  negligence,  21  R.  68U.&al. 
Care  requirsd  of  master  in  selecting  servant,  Si  l>. 

284. 
Contract  waiving  claim  for  negUgenoe,  68  R.  836-838; 

68  O.  723. 
Contract  waiving  statute  liaMUty  for  n^lgenes,  44 

R.  633.  634. 
Duty  ol  master  not  to  expose  servant  to  dao;;Br,  91 

D.  218. 
to  empluyees.  85  D.  730;  87  D.  840. 
to  Inexperienced  servant,  77  D.  224;  92  D.  217.  211 
Liability  tu  empioyees  for  neglect,  59  D.  477. 
Liability  of  master  tor  •iijuries  to  servant,  05  O.  226; 

67  D.  688;  82  D.  321;  92  D.  219-22L 
Master's  liability  to  serviuii.  (or  his  o»vu  nt^igence.  S 

R.  148. 
MaHter.  liable  for  own  negllgeooe,  10  R.  502. 
negligence  of,  what  ground  of  recovery  for  aervaut, 

36  D.  285. 
nogiiifence  is  groun  i  for  recovery,  36  D.  282. 
Minor  etnployoe,  liability  of  master  for  tujuiy  to,  67 

D.  596. 
Reasonable  care  is  questian  for  Jury,  21  R.  679,  580l 

b.  Rule  as  to  Assumption  of  Risks. 

AMumes  all  onllnary  risks,  3  <  D.  281. 

Assumes  risk  of  neglect  of  other  servant*.  80  D.  281; 

49  R.  407. 
Assumption  ot  risks  from  defective  machinery,  3  R 

148. 
of  risk  from  insufllclency  of  co-servants,  3  R.  148. 
l!linplt>yod  for  dangerous  work,  assumes  risk,  13  R 

1(U. 
Kmployee  takes  ordinary  risks  of  husiiieM,  84  B.  0&. 
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to  aBrnuK  outside  of  sorvlro.  52  R.  MV481 
rhilo  doioK  uaoaml  work,  10  R.  4M. 
while  under  master's  direotions,  55  U.  176-177. 
UatMlity  of  inurter  to  serrmnt  who  is  directed  to  do 

eztn^he^tftloos  work,  M  D.  284. 
Minor  servajii  aesames  suae  risk  ss  sdalt,  S6  D.  282. 
Rtsks  MBoiiMd  txf  eamtfit,  77  D.  222;  92  D.  214-216;  9S 
D.  SiS. 
not  within  oontnet  of  Mrrloe,  84  R.  622. 
of  Utent  dofecta,  serrant  doea  not  assome,  92  D.  216. 
of  work  otttBido  dutiea,  62  R.  787.  738. 

risks  of  oidinaiy  nasard,  54  R.  729. 


c  Rrphdniny  Nature  or  Danfsr  of  Work. 

Daty  to  wMtw  servaat  of  danger,  16  R.  502. 

toward  ohild  In  dangcrons  employ,  48  R.  260,  270. 
Employee's  notice  of  defect  In  nadiineiT,  S4  EL  625. 
Kaiiioif  to  inform  empi  >yer  of  danger,  29  R.  104. 
Master's  dnUr  to  disclose  danger,  13  D.  164. 
Ne^lkieiioe,  In  not  explaining  nature  of  daagsr  to  ssa* 

pioyae  of  tender  years,  96  D.  685. 
Notice  of  dangcn  of  ooconation,  17  R.  127. 
Suiwrintendent,  duty  to  instmot  as  to  danger,  21  B. 

SS3L 
Warning  of  patent  daager,  48  B.  269,  270. 

4.  Dmnffsrous  ApiiAianoes  or  PremlseBL 

Belief  that  defect  wiU  be  repaired,  68  B.  125. 

CmitinnaDoe  In  saiilLe  after  promise  of  master  to  re- 
pair dafset  in  nMefainery,  rtsk  wliether  assumed, 
60  R.  167,  Ua 

OefectiTe  appUaiioes  when  proodmate  oaose  of  loss,  60 

machinery,  UahOity  to  ssrvant  for.  8  R.  14& 
Onty  in  piovldlng  safe  aippliBooss  for  servants,  64  B. 
727,798l 
soppljrtngr  sals  applianoes,  64  R.  796-7801 
of  master  to  famish  ssis  ^tplianoss,  machinery  and 

orsmises,  92  D.  214. 
to  keep  machinery  in  repeir,  69  R.  76-79l 
to  procure  proper  appHanees  for  servant,  8  R.  148. 
to  provide  safe  maohineiy,  60  R.  76-79;  84  R.  621- 

616. 
to  provide  ssIs  maehineiy  is  eontinuing,  60  R.  79l 
to  keep  premises  safe.  21 R.  679. 
to  secure  eervant's  safety,  18  R.  164^ 
to  select  competent  servants.  16  R.  602. 
to  supply  eels  appliances^  34  R.  621-625. 
Fire  escape,  Uabikty  for  not  famishing,  92  D.  219. 
Injoiy  to  laUroad  emfdoyee  fhmi  defective  car  of  an> 
other  company,  41  R.  8(ML 
bnkeomn  from  tow  bridge,  68  R.  699-708. 
Kaowingr  maohineiy  dangwous,  assumee  rislcs,  16  R. 

601. 
Knowlsdfo  by  ssrvaat  of  dsfeet  defeats  rseoveiy,  64 

R.  727-780. 
Liabaity  for  diminished  power  of  OBachlnery,  67  R. 

727-720L 
liabilfty  of  master  to  smfdoyee  for  injury  from  ob- 
stnwtions,  92  D.  21& 
for  hnr  bridge  or  awning,  92  D.  219. 
for  unsafe  track  or  madiinery,  0?  D.  21& 
Machinery,  actual  safety  of,  not  '^  u«unanteed  by  master, 
HD.  22L 
defects  in,  for  which  master  is  answerable,  77  D. 


defects  in,  known  to  ssrvant,  77  D.  224. 

in,  which  master  has  sgreed  to  repeir,  77  D. 


dutv  of  master  to  keep  safe  and  servleaahle,  77  D. 
290;  06  D.  845;  99  D.  627. 

improved,  duty  of  master  to  adopt,  92  D.  420;  99  D. 
627. 

HaUUty  of  master  for  injury  to  servant  from  defect- 
ive, 66  D.  226;  77  D.  219;  92  D.  21& 

mifeneed,  UabUity  for,  92  D.  21& 
Mettrials,  doty  of  master  to  furnish  safest  and  best, 
77  D.  222. 

liability  for  defectf ve,  67  D.  680. 
Plaee  to  work,  duty  of  master  to  fumieh  safe,  77  D. 


Promkie  of  master  to  make  repain,  92  D.  217. 
Provldliv  suitable  means  and  appllanoee,  13  B.  164. 
Beilnad  drawing  cars  of  anoCaer  company,  duty  ol^ 


Railroad,  duty  to  servant   on  rsoelvlnf  cars  from 
another  company,  41  R.  89-41. 
employee,  injury  from  pole  near  track,  29  R.  210. 
liability  for  defects  in  cars  of  another  company,  63 
R.  296-299. 
Remaining  In  servtos  after  knowledge  of  defecU,  47  R. 
480,  48L 


Actor  felling  through  stags  from  neglect  of  fellow 

servant,  86  D.  tOL 
Agents  to  supply  machinery  are  not  oo-servani8.  ifi 

R.407. 
Care  required  in  selecting  superlntondent,  21  R  67tt. 

680. 
Oommon  employment,  what  Is,  16  R.  486. 
Oo-employees  defined,  86  D.  287,  288. 
Go-servants,  captain  and  seaman,  64  R.  868. 
coal  shunter  and  railroad  employees  are  not,  16  R 

600. 
conductor  and  brakeman,  63  R.  621. 
conductor  and  engineer,  49  R.  400-416. 
engineer  and  switch  tender,  49  R.  40& 
fireman  and  engineer,  tf  B.  407. 
fireman  and  engineer  on  different  engines,  63  B 

621. 
fireman  and  one  loading  freight  car,  84  B  168^ 
foreman,  21  R.  681. 

foreman  and  workmen,  when  are,  44  K.  678,  679. 
general  manager  or  superintendent,  21  EL  681. 
general  messenger,    train  dispatcher   and    bead 

brakeman,  63  R.  68L 
illustrations,  fA  K.  46-47. 
miners  and  en<fine«r,  49  R.  409,  410. 
must  be  servants  of  same  master,  64  B  166. 
railroad  car  inspector  and  car  coupler,  63  R.  621. 
servant  of  independent  contractor  Is  not,  64  B.  166k 

166w 
sen'ants  on  different  trains,  49  B.  409. 
sub-mimager  and  worlunen,  49  R.  410,  411. 
superintendent  and  workmen,  48  B  41^  41& 
8U()erior,  rulee  as  to,  64  B  368. 
who  are,  21  B  68L 
who  are  generally,  16  B497,  49B 
Directors  of  corporation  not  co-servants,  16  B  4901 
Duty  In  providing  proper  machinery,  16  K.  602 
not  discharged  by  delegation  to  servant,  69  it.  76-  70. 
of  master  to  dismiss  servant  who  beooniee  inootn  po- 
tent, 86  D.  286. 
of  master  to  employ  competent  servanta,  92  D.  214. 
Fellow-servant  defined,  86  D.  287,  288. 
negligence  of,  no  ground  for  recovery,  86  D.  27ft 

»0. 
negligence  of,  origin  of  rale  regarding,  86  D.  280. 
ncffiigence  of,  reasons  of  rale  regarding,  86  D.  280 
sub-contractor  is  not  a,  36  D.  288. 
Pellow-eervante  of,  who  are  and  who  are  not,  67  t^ 
600-696;  92  D.  287;  96  D.  346;  99  D.  627. 
servants  of  contnctor  and  of  sub-contractor  are  not, 

36  D.  289. 
who  are,  86  D.  287,  288. 
Injury  by  co-eervant,  rule  as  to  corporations,  16  B 
4901 
to  one  servant  by  neglect  of  another,  36  D.  279,  282. 
to  servant  from  mall-bag  thrown  from  train.  49  B 

41,42. 
to  servant's  wife  by  oo-servant,  16  B  602. 
Liability  for  Injury  by  co-eervant.  16  B  4i»5. 
of  master  for  retaining  incompetent  servante,  67  D. 

689. 
of  mester  to  one  servant  for  n^Ilgence  of  another, 
61  D.  108;  67  D.  689-696;  71  D.  304;  81  D.  696;  81 
D.  663;  87  D.  640;  99  D.  627. 
to  servant  for  act  of  fellow-eervant,  41  D.  773. 
on  delegating  oun  duty  to  servant,  21  K.  580,  681. 
to  one  servant  for  neglect  of  another,  69  i).  477. 
Manager  of  colliery  and  workmen  are  co-servants,  16 

K.600. 
Manager  of  pit  and  workmen  not  co^ervants,  10  B 

496,  499. 
Master,  when  liable  for  Injuriee  rosulting  from  ne»rlect 

of  servant's  fellow-servants,  30  I).  *16± 
Master,  when  responsibls  for  Injury  to  servant,  36  D. 

283. 
MegligSDoeof  oussiiant  repairing  machinery,  68  B725 
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Hot  liable  to  one  eerraiii  for  tiie  necleet  of  enother, 

88  D.  840. 
Origin  of  rale  rnpuidlnf  Injuiy  from  ncffleet  of  felloir- 

aeryaut,  80  D.  280. 
Pilot  and  eeamen  tie  not,  16  R.  400,  fiOO. 
Roka  M  to  UabiUtjf  for  negUgenoe  of  fallow-earnuit, 

t  R.  147, 148. 
Serruit*!  reooTexy  for  negllgenoe  of  master  In  leleot- 

ter  Inoompetent  feUow-eervante,  86  D.  288b 
Bapermtendent,  du^  in  emplojinf  aerranfci,  tl  B. 

681. 
to  not  oo^ervant,  16  R.  406,  407. 
neglect  of  Inatramentalities  of  bualnem,  tl  B.  68S. 
when  acts  as  oo- servant,  87  B.  624-627. 
Superior  and  inferior  semuits,  67  D.  60L 
What  servants  are  not  engaged  in  same  general  smploj- 

ment,  02  D.  286. 

/.  Oontrllmtoiy  Negligenoe  of  Servants 

Bnkeman,  duty  of  to  see  that  brakes  are  In  repair,  02 
D.242. 

Oontributory  negligence  of  servant,  86  D.  286. 
negligence  of  co-servant  as  defense,  20  R.  108-104. 

lUIure  of  co-servant  to  obey  instractions  as  defense, 
20  R.  108. 

Liability  of  master  to  engineer  who  stays  at  his  post 
in  time  of  danger,  02  D.  210. 

Berrant  in  place  where  he  has  no  business  cannot  re- 
cover for  injuries  there  received,  02  D.  210. 

i,  Compentatien. 

a.  Generally. 

Extra  work  done  on  Sunday,  recoveiy  for,  t  R.  872. 
Insanity  of  master,  rlffht  to  compensation,  21  R.  88. 
Note  for  servioss,  insulBcient  oonsideimtion  as  defense. 

66  R.  882,  886. 
for  services  rendered  payable  after  death,  66  EL  882- 

886. 
Parol  evidence  to  show  what  a  day's  wotk  was,  6  R. 

680. 
Presumption  that  party  oontinuinir  to  work  after 

expiration  of  time  agreed  upon  continues  on  the 

same  terms,  72  D.  622. 
Promise  of  extra  pay  to  seaman  for  extra  duty,  26  R.  6. 
Recoupmoit  in  action  for  wages,  40  D.  882,  SsSL 
Wages,  regulations  of  employers  forfeiting,  68 IX  728, 

726. 

b.  On  Wrongful  Discharge. 

Apportioning  eontraet  for  service  in  favor  of  servant. 
4SD.20a  ^ 

Burden   of    proving  other    employment  could    be 
obtained,  28  R.  800;  611L  806,  800. 

Oontract  to  give  employee  notice  of  Intent  to  dis- 
charge, 68  D.  727. 
to  work  to  ''satisfSction,"  42  R.  168L 

Damages,  waiver  of  bf  tendering  amount  of  wases.  08 
D.  668. 

Discharge,  absence  or  obedience  as  ground  for.  66  R. 
717, 7ia  ' 

employee,  right  to  recover,  81  R.  101, 102. 

Dismissal,  entering  into  partneinhip  with  rival  house. 
48R.  244.  r  «— , 

secret  dealing  injurious  to  master,  48  R  244. 
Measure  of  damages,  when  servant  to  wroogfulbr  dis- 
charged, 48D.  200.  ^~»     V 
Servant  can  not  be  compelled  to  perform  services  not 
agreed  npon,  48  D.  200. 
dischaiiged  for  just  cause  bef ors  completlnf  ,  48  D. 

208. 
doctrine  of  constructive  service  by,  48  D.  206L 
suit  by,  after  discharge  for  cause,  48  D.  208. 
wroiiv^rully  discharged  must  not  remain  idle.  48  D. 

20«i,  211. 
wTon^'fully  discharged,  remedies  for,  48  D.  206-207. 
Services,  damages  if  the  employer  refuses  to  accept. 

84  D.  266.  *^ 

Services,  damages  when  servant  to  turned  off,  43  D. 

672. 
Wrongful  dischaige,  damages  recoverable,  by,  for.  43 
D.  200-412. 
discharge,  damages,  68  R.  820. 
diacham,  damages,  obtaininir  other  employmeBt,  88 

dischaige,  nnedles  of  ssrvaat,  68  R.  828,8281  I 


Wrongfully  discharfsd,  badsn  of  , 

could  obtabu*  other  employment,  48  D.  . 

duty  of,  to  use  diUgenoe  in  sesUxir  other 
ment,  48  D.  211. 

not  required  to 
43  D.  212. 

remedies  of .  tt  D.  206. 

when  may  sue,  43  D.  218^ 

SL  Abandonment;  Kon-perfomisiiee;  Psii 


Abandonment  of  servloe.  what  to,  66  D.  726w 
Apportioning  contract  for  service,  81  D.  610:  48  D. 
208;  80  D.  684.  »  ••  «• 

Compensation,  right  to,  where  proper^  destniyed,  88 

R.  206,  200. 
Oontract  of  service,  whether  entire,  86  R.  478,  477. 
I>«ni«es  where  employee  leavee  the  employw,  88  D. 

Employee  quitting  ssrvloe  before  eaariratioa  «f  hto 
term,  74  D.  186. 
voluntarily  leavini^and  returning,  81  R.  lOL 
voluntarily  leaving,  right  to  recover,  81  R.  101-108. 
Entire  contract.  Inevitable  accident  eTrnses  naaft-psrw 
formance,  81  R.  100, 101. 
apporUoument  of,  81  R.  101-108. 
recovery  for  part  performance,  81  R.  10^  IQL 
sickness  excusss  non-peiformanee,  81  &  166^  IM, 
108. 
Forfeiture  of  wages  for  failing  to  give  noUee  of  intent 

to  quit,  68  D.  728. 
Infectious  disease  excusss  leavinflr,  88 IL  211 
Recovery  for  services  on  voluntarily  leaviar.  86  R. 

476, 477.  ^* 

Regulations  requiring  empkiyBes  to  give  noUee  of  in- 
tent to  quit,  68  D.  728. 
Service,  abandonment  before  eompletioii,  87  D.  186, 

Siekneas  or  death  excuses  performance,  88 IL  B08, 20O. 

6.  BsgvUiUMU  9f  JSaylsyer  Cwnemn^kmg, 
OontracU  Imposing  forfeiture  of  wages,  68  D.  786. 
Contract  waiving  itobllity  of  employsr  for  nccleot.  68 
D.  728.  -^-— . 

Knowledge  or  notice  of  regulations,  68  D.  724. 
Regulation,  arrest  excuses  non-compUanoe  with,  66  Dl 
726. 
by  employers  rsquirinf  notiee  frtm  smnlojiies  rf 

intent  to  quit  service,  68  D.  728L 
excusss  for  non-oompUance,  68  D.  726. 
forfeiting  wages  of  employees,  66  D.  724. 
knowledge  ol;  sufficient  to  Und  iimplojesa.  6B  Di 
724. 
Sickness  excuses  non-complianoe,  68  D.  TV. 

6L  X«iaMUMssqr  ^Servant;  Pnfpt9t§  ^  SumiA. 

Damages,  where  employer  tn^eaks  contract,  28  R.  860. 
Evidence  of  expenses  of  other  nlesmen  In  setka 

against  traveling  salesman,  87  R.  880l 
Invention  of  em|doyoe,  right  of  employer  fe^  V  E. 

847 
Jointlv  liable  for  negligence,  64  R  284. 
Liability  to  oo-eervant  for  negligence,  80  R.  44L 
Lost  profierty  found  Iqr  servanL  master'k  figbt  to.  81 

R.  131. 
Outgoing  servant  using  or  referring  to  Arm  nsmt  81 

^L646-660. 
Servant  is  liable  for  hto  negligence,  64  R.  2Bf^ 
to  liable  to  co-servant  for  negligence,  82  R.  lU. 
liability  for  negUgence  to  fellow-eervaat.  64   Ol 

68-61. 
possession  of ,  to  In  law  master^  iinssnsslfai.  18  U 
•  640. 

MASTBBS. 
See  Sinrp»%  Y, 

MAXIMS. 

SeeEquirr,  L 

MATOB8. 
Jndlelal  functions,  Uabllitj, 

MBASI7BBS. 
See  Wrnami  kxt  Mi 


B.«8i»l6i 


[echanicft. 
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liBGHANIOa 
SeeLim,  IL 

lODIOAIi  BOOKS. 
See  ^nDWKOM,  U,  IL 

MBUOBANDUM. 
■m  SKAivn  or  FkAOM.  IT. 

MBBGBB. 

9m  OnmaAh  Lav,  Y,  f ;  JusoMixn,  m,  1 

Bf  judgnwDt,  agalMt  one  Joint  debuir,  U  D.  8S: 
•gainei  one  of  \wq  jiAnt  oontnctora,  25  D.  544. 
•gainei  one  of  two  Joint  and  Mvenl  oontnetort,  26 

D.544. 
for  pert  of  an  aoooont,  24  D.  61;  40  D.  S74 
oo  pert  of  demand,  26 IX  61ft» 
OboTietkHi   of  laroeqy  morgee  proeeentioa  for  Imr- 

glarjr.  2ft  D.  407. 
Eelate,  meeker  of ,  78  D.  f7& 
In  crimtnal  CMses,  25D.  407. 
Jodipneni,  merger  of  debt  In,  82  D.  464,  486;  88  D. 

686;  86  D.  4S6;  42  D.  66^^106;  68  D.  800. 

Of  eeoie  of  action  into  a  fudgment,  16  D.  81. 

chU  nmed  J  In  ertmlnal  offeuee,  14  D.  246^ 

in  realty,  16  D.  8& 


ee,  preaarapUon  against,  80  D.  88& 
ligal  and  equitable  eotates.  14  D.  618. 


Mcvtfage  In  eqottj  of  xedemptton,  84  D.  862;  48  D. 
606w 

ortaave  te  tbe  legel  ertate,6  D.  282;  14  D.  612; 
26  DTtia 
eoDtrBfet  Into  another,  16  D.  8L 
it  flooe  not  take  place,  16  D.  81 


MHJTABY  IiAWS. 
,  MO  Habeai  Oobpub;  IimMATioiAft  Lav. 

MILmA. 
UebOttgr  eff  oiBoar  for  boll  fired  dorlng  drill,  66  D. 


for  frightonlng  honei  bj  drill,  66  D.  S67. 
lortalSiv  private  groimdi  for  encampfment,  66  D. 


In  dMhaifo  eff  pvbllB  do^,  66 1>.  866L 

MILLS. 
■••  Mavvf AOfomni;  WATn-oouisv,  VL 

MINES  AND  MINING. 

SeeOoifOBAnoin,  X;  Oo^mAwnr,  III;  PAtnrnsHiF, 

II,& 

Abandonneiit  of  mining  dainis,  40  D.  468. 
Belong  to  owner  of  the  freehold,  68  0. 100, 168L 
CMonw  of  mineri,  68  D.  08, 08, 108. 
evidence  of,  68  D.  01 
validly  of,  68  D.  104. 
Dmegee  for  coal  mined  on  enothoKe  land,  88  B.  68, 
60;  88  a.  2S2-286;  M  B.  668. 

for  coal  mined  by  mfsuke,  86  R.  770;  64  B. 


Denugee  for  vorUiq^  mine  and  remoriog  ore,  06  D. 

744. 
DefiDitiQii  ef  "vein,*'  "lode,**  and  ''apex,"  68  D.  108. 
Enjoining  in  one  eoit,  minen  dumping  debria,  88  R. 

6S6L 
RKape  of  water  from  ptaintilTs  to  defendaoVe  mine, 

17  R.  263. 
HTdrantte  proceee  deeeribed,  68  D.  06,  flOi 

enjoining.  6S  D.  08, 100. 
In  the  United  Statee,  title  to,  68  D.  101 
Law  governing,  history  of,  68  D.  01 

propeitj  in,  prior  101806, 68  D.  01 
Uosnne  by  parol  to  work,  64  D.  608. 
LoeaHtm  crovvwtse  of  lode,  68  D.  100. 
Loeetion  of  vein  or  lode  most  be  after  its  disoovery, 

68  D.  110. 
WneralB,  what  are  within  rsservatlon  Indeed  or  lease. 

47  1L601 
■hiee,  aftcommoB  law,  btloBfed  to  soverrign,  68  Di 

101 

d,  riMtf  d  bo  by  deed,  68  a  101, 167. 


Vines,  estate  In,  distinct  from  ownership  of  sorfaoe,  72 

D.  7<ia 

ownership  in,  distinct  from  sorface  of  land,  78  D. 

440. 
ownership  may  be  in  person  other  than  tlie  owner 

cf  the  soil.  68  D.  101. 
owners  of  Mexican  grant  are  entitled  to,  70  D.  181 
nxlee,  adoption  of,  d  D.  01 
•«n>yal "  defined.  68  D.  101 
Mining  daim,  action  to  determine  adverse  claim  U 
68  D.  274. 
estoppel  against,  68  D.  101 
on  pnvate  propnty,  t4l  D.  01 
possession  of,  76  D.  671. 
posBessonr  rights,  68  D.  101 
prescriptive  title,  68  D.  101 
public  lands,  alien's  rights  on,  68  D.  107. 
Mining  lands,  settler  on,  for  agricultural  purposes, 

righteof,81IX604. 
Mining  on  public  lands,  priority  given  miner  over 
agriculturist,  68  D.  04-01 
priority  given  miner  over  owner  of  town  lote,  68  D. 
06. 
On  public  lands,  68  D.  274. 

sututes  authorising  holding  and  sale,  68  D.  07. 
Operations  threatenug  subsidence  enjoined,  68  IL 

681. 
Patent  for  sgriooltural  Und,  wliether  pesses  title,  68 

D.  101 
Public  lands,   miners,  right  of ,  to  ass  timber  and 
water,  01  D.  604. 
miners,  right  of,  when  parsmoont  to  rights  of  agf^ 

culturist,  01  D.  604. 
riglit  to  mine  on.  OS  D.  588;  OS  D.  27^ 
Reservation  of  minerals,  righu  undor,  16  L  471 
Right  to  follow  dip  0(  vein  or  lode,  03  D.  1  >8. 
Right  to  mine,  whether  a  corporeal  or  incorporeal 

hereditament,  63  D.  101. 
Subterranean  location.  63  D.  110. 
Subterranean  work  by  wrong-doer  on  dip  of  lode,  68 

D.  100. 
Successive  actions  lor  flow  from  up|ier  owner,  60  R. 

866-807. 
Tenant  for  life  or  years,  right  of,  to  work,  68  D.  101. 
Tkilinga,  right  to  appropriate  ground  for  dump  of,  68 
D.  101 

MIlSriSTBRS. 

See  AMBAtiADOU,  Arrsst;  QffTS,  I;  Pmtiumbb  Ooh- 

MumcATiom. 

Contract  between,  and  parishioner,  validity,  88  R.  781 
Gift  by  parishoner  to,  validity,  88  R.  781 

MISJOIIVDBR. 
Sao  Pliadino  akb  PtAcnci,  m,  1 

MISNOMER. 

SeeOomuon,  I;  Ceimiraii  Law,  IV,  7;  Dbim,  in,  2; 

JuDOMBirrs,  1, 1,  6;  Namm. 

MISRBPBBSBNTATIOir. 
See  FsAnn. 

MISTAKB. 


L    Or  Fact. 

1  Reli^  agaifutl 


i  Naiwrt  and  Effect  of. 

virut,  in  Bquity, 
n.    Of  Law. 


See  AoxKOWLiDOMiHTi.  ni;  Advbrsb  Possisnos,  I; 
Attorkst  AMD  Cusirr,  IV;  Costraots,  VII,  2; 
Dssne,  III,  2,  V,  2;  E«juitt.  II,  13;  Estoppbl,  111, 
2;  EviDSNCB,  III,  8,  «;  Mortoaobs,  III,  2:  Nrgli- 
OBKrB.1,2;  Patmbnt.II.  2;  Phtbiciass;  Statctsb, 
I;  TsLBGRAPH  Gompamibb,  IV;  Wills,  V,  L 
As  ground  for  new  trial,  see  New  Trial,  II,  L 

L    Op  Fact. 
L  Natw$  and  Bffe^  «if. 
Attorney's  llabDHy  for,  S4D.  90-01 
Cancelation  of  name  to  deed  throosrn,  16  R.  171 
Oollecting  bank,  making  payment  by,  effect  of ,  84  U 

817. 
Oompromiso  thnmgfa.  effect  of,  16  It  178. 
Confusion  of  goods  by,  effect  of,  64  D.  601 
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MortgagiM. 


DflflnlOoii  of ,  45  D.  68L 
IMflertnoe  between,  and  fraud,  45  D.  6SL 
DUIereDoe  between,  and  ne^Ugenee,  45  D.  6SL 
Iicnonnce  of  fact  m  defense  to  crime,  80  R.  817-<nHI. 
In  enttioff  wood  on  lands  of  another,  6  D.  S06. 
Monej  pud  by,  recoTecr  on,  46  D.  171;  64  D.  7UL 
Mutual  oontraci  throngti,  eet  aside,  15  R.  175. 
Orerpayraent  through,  reooTery,  15  R.  175, 188. 
Raoqgnlzing  forged  iostrument  through,  effect  of,  14 

R.  109. 
Renunciation  to  wife's  estate  through,  15  R.  177. 
VacaUng  Judgment  for,  58  D.  807, 886^ 

1  RtU^  aqainti,  in  BquUw^ 

Avoiding  contract  for.  45  D.  6S1-6S4. 

Equity,  relief  in.  against,  15  R.  188. 

Forms  of  relief  in  eases  oi,  45  D.  684. 

Mistaice  in  drafting  deed  oorrectod  In  equity,  M  D. 

888. 
OmiMsion  through,  supplrinc,  15  R.  178, 170. 
R*tformin«;  contract  for,  66  D.  141;  81  D.  66L 
Refurming  ooutract  into  different  one  becaoie  of,  15 

R.  177,  178, 182. 
Relief  from,  82  D.  184. 
Relief  on  ground  of,  45  D.  688. 
Reecission  of  contract  for,  45  D.  681-684. 
When  a  ground  for  relief  in  eqnity ,  45  D.  680. 
When  party  has  the  means  of  knowledge^  46  D.  68Si. 

IL    Op  Lav. 

Difference  betweoi  ignorance  and  miatake  of,  81  D. 

396. 
■quity,  mistaice  of  law  as  a  ground  for  reliei;  81  D. 

140. 
Ignorance  of  htw  as  a  defense,  10  D.  887. 

of  law  as  an  excuse.  10  D.  328. 

of  law  as  a  gnmnd  for  relief,  10  D.  SS4. 

of  law  as  ground  for  relief  in  equity,  10  D.  888. 

of,  when  a  gntund  for  relief,  43  D.  467. 
M istako  of  law,  recovery  of  money  paid  under,  28  D. 

164. 

of  law,  whether  differs  from  ignorance  of,  28  D.  104. 

or  Ignorance  of  law  as  groundfor  relief,  42  D.  467. 
Of  foreign  law  is  a  mistaice  of  fact,  45  D.  681. 
Of  law,  relieving,  16  R.  171-184. 
Payments  In  mistake  of  law.  Instances,  15  R.  171. 
Private  or  8|>ecial,  ignorance  of.  Is  a  ground  for  rdiel^ 

42  D.  V57. 
Recovery  of  money  paid  under  mistake  of  law,  15  R. 

171-177,  179. 
Relief  from,  h2  O.  184. 

in  equity  agunsl,  88  D.  784,  746L 

MOBS, 
•ee  Oommii;  Crimihal  Lav,  VI,  29;  MumoiPAL  OoB- 

PORATIONS,  11,  8. 

MONTH. 
See  OAUMUAsa;  CONTSAcra,  VTII,  1. 

MORAL  OBLIOATIONa 
Bee  OoaraAOTii,  IV,  8. 

MOBTQAQBS. 

L    Natdki  or;  What  arb. 
n.    Who  Mat  Harr;  Wbat  SuBJwr  or,  Yaumtt 

GlKKRALLT. 

in.    RiQiniirrBs  aftd  Bppiot;  Riobti  Usvil 
1.  Acknowledffinent. 
8.  Description  and  MiMiaJu, 

8.  Congideration. 

4.  Bttnppel  Aritinaftrom. 

5.  AfUr-acquirgd  Property, 

6L  To  Secure  Future  AdvaneeB. 
7.  Lien  of,  and  PriorUy, 
&  IntereeL 

9.  Bttate  Pasting  by. 

10.  Conveyances  by  Mortgagor. 

IL  MfrtgageeTs  RljhU  ami  LiahUiHet, 

a.  Rents  and  Possession. 

b.  Taxes;  Insurance;  Tacking. 
«.  Assignment  by  Mortgagee. 
d.  Power  of  Sale  in. 

11  Sxeeution  against  Property. 
IS.  BMordimg  Mortgays. 
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IT.    DncHARSi;  CambuiAtiov; 

y.  iy>RKUMinis. 

1.  Riffhi  to\  Juritdietiem^ 

8.  Pleading  and  Praeties. 

8L  Judgment  in;  A  tiome^s  Fm^  D^teieme^ 

4.  Saie. 

5.  DietrOnUuni  of  ProceedM;  Rewtmr. 

6.  Equity  of  Heiiemption. 
VL    CHAmL  Mortoaors. 

L  Nature.  Bfeet  and  ValidUy  OemsrmOy. 
1  Retaining  Pc$seation  or  ComtnL 
8.  Property  Comred  by. 

4.  Remedies  q/Mortgaget. 

5.  Foreign. 

SeeAcRKOWLiDOMiim;  EiinRMRMTi;  F1mRas;Henis- 
■TiADB,  111;  LamdiiOrd  Ajn»  TniAifT,  111,  7;  Mai- 
•lULiRo  or  Assktb:  Marrikd  Woara,  1,  2,  6; 
Mxrobr;  NoncB,  III,  1;  PARTicBaauip,  VI;  Raiit 
roads,  11, 1;  RBoomtATiON;  Usurt. 

Parol  evi'lence,  see  BvinRMCR,  III,  8. 
PresentaUon,  see  Rstatss  or  DaoiDiVTi,  1, 1. 

L    Katori  op;  What  arr. 

Absoluts  deed,  renordlng,  when  intended  am  n 
gage,  14  D.  518. 
rules  in  equity  for  showing  It  to  be  a 

D.  802. 

when  and  how  may  be  proved  a  morlgafe,  17  D. 
800,  80& 
Agreement  of  miss  of  law  and  equity  eonoeraing,  78 

D.  167. 
Burden  of  proof  as  to  wfaother  tvanneUon  Is,  50  D. 

195, 19(C 
Deed,  intent  of  parties  may  ouke  it  a,  17  D.  808l 
with  agreement  to  reoonvey,  how  construed,  17  D. 
800. 
Defeasance,  dettvaiy  oi;  when  most  be  Bads,  IT  Di 
804. 
parties  to,  17  D.  801 

requisites  of,  at  htw  and  in  equity,  17  D.  888,  801 
separation  from  a  deed  makes  it  a  mortgage,  17  D. 

800. 
to  make  a  deed  a  mortgage,  17  D.  800-801 
when  a  seal  is  requisite  to,  17  D.  801 
Difference  between,  and  trust  deed,  78  D.  Oil 

between  pledse  and  mortgage,  48  D.  781. 
Doubts  resolvea  in  fiavor  of,  and  against  oondlti<mal 

Bale,60D.  195. 191 
HypothecaUonand  ptodge  distinguidied,  48  D.  710;  51 

D.  811 
Intention  detenntnes  whetlier  InstnnBent  Ir 

or  eonditional  sale,  84  D.  401 
Interest  conveyed  by,  sad  how  assigned,  8B  Dl  801 
Is  a  mero  seourity,  70  D.  675;  93  D.  231 
Is  a  personal  interest  merely,  78  D.  167. 
Is  not  a  conveyance  of  title.  76  D.  488,  651 
Mortgage  and  eonditional  sale,  distinction  ' 

D.  181 

Mortgagee  Is  not  trustee  ef  mortgagor,  88  D.  871 
ParcH  evidence  to  show  that  convmnoe,  absolnte  In 
form,  was  intended  as,  76  D.  481 
evidence  to  show  that  deed  Is,  16  D.  47;  88  D.  U8: 
84  D.  811 
Recording  deed  intended  as,  14  D.  811 
Relations  between  mortgagee  and  naorlgagar,  V  D. 

871. 
Sale,  conditional,  85  D.  614. 
conditional,  does  not  pass  title,  88  D.  OM. 
conditional,  title  remains  in  vendor  aflsr,  IS  D 

451. 
oonditional,  vendee'^  right  to  resell,  88  D.  OH^ 
Transfer  Intended  as  security  Is,  90  D.  701 
When  bill  of  sale  will  be  deemed,  1  D.  511 


IL    Wbo  mat 


Marr;   What  SuarBor  ov; 

GRKRRAUtT. 


^y  one  oo-tenant,  effect  of  partitioB  oa,  88  D.  881 

several  oo-tenants,  8S  D.  820. 

partner  for  individual  debt,  validity,  80  IL  684. 
Oemeceries,  mortgaging,  19  R.  80. 
Corporation  may  make.  28  D.  741 

Siorum  must  authorise,  88  D.  744. 
t  essential  to  mortgage,  when.  17  D.  801 
Invalidity  of  note,  eibot  of,  oo,  17  &  81«  M. 


Mort^^gj*. 


INDEX  to  KOTES. 


MortgagM.    Itfl 


D.  878l 


In  MiotlMr,  W 

nuMl*  OD,  vsHcUty,  S8  R.  U7,  Ua 
note  of  wmrritd  nmn,  17  IL  M. 

UL    BBQuuim  Aire  Bmor;  Rwera  Uivhl 

L.  AeknewUdgnunL 

Eiecuted  onft  of  aUta,  Mid  not  MdBddnUy  ptovad,  S 

B.74. 
HwkuidBM  tilw,  n  D.  47& 
KslM  or  ■wtWittiw  itetemont  of  debt.  35  D.  87. 
Fur  ina  not  dnoaEoolatolj,  whon  void,  SS  D.  S9L 
IndeblodneM.  ouflleloncy  of  dooerlpiion,  35  D.  87. 
MMiflva  raoooiwbto  notioo  of  tho  dobt.  83  D.  »S. 

S.  i>e$eriptioH,  and  Mittake. 

Amoant  of  debt,  orror  In  ttatlnf ,  28  D.  78. 
Certainty  raoairod  In  doMribiny  debt,  10  D.  106. 
Uetcrlption  liy  wfwopoo  to  another  wriUtif ,  80  D. 

738. 
M .aiakeo  in  omitting  mortgafM^*  name.  9!  D.  108. 

in  spodfyinf  aoMont  of  roortgaffa,  01  f).  108. 
FftTul  evldaaea  to  eora  dafooto  in,  71  D.  800. 
Refonnfaif .  78  D.  137. 

Validity.  viMra  acant  fttli  blanka,  10  EL  867. 
vhofa  Bortgagaa^  name  liiianail  after  axaontlon, 
UB.488. 

8.  C^maidtraHMk. 

OmMtnMua  not  to  proaocute  felony,  tS  R.  IfL 

4.  Sttoppel  Arisimg  from. 

Apdait  graatae  of  mortgwor,  49  D.  387. 

■urtftagor  denying  hU  tTtle.  46  U.  3D2-394. 
BMwMn  prior  and  lufaieqaent  mortgageo,  40  D 


Krtoppd 


To 


hw,  88  D.  808. 

r  finxtt  denying  title,  45  D.  888-884. 
payment  of,  49  D.  887. 
40  D.  887. 
eotopa  mortgagor  from  denying  as- 
of  oorpocatlon,  46  D.  308. 

tiwt  mortgage  valid,  38  B.  878.  874. 


I>ga.4«p 

ropM 
7X8. 


oeayoKt  ifc 

rty,  aeta  to  bring  within  mort. 

ol  by  mortgagee,  78  D. 


pr^*iierty,  role  In  equity  roKarding,  48  D.  717. 
title,  when  nibjeet  to,  76  D.  458,  723-729. 


given  mortgagee  to  Mixe,  48  D.  717. 
I  equity  rogarding,  48  D.  717. 
let  to,  76  D.  458,  723-729. 
By  lea«o  of  aU  eropa  to  grow  during  hia  leaaa,  48  D. 

713. 
Dihy,  oMctpige  of  prodnoe  of,  48  D.  715. 
May  euTw  futme  property  by  dvil  law,  76  D.  728. 
aui  cover  fWoe  ptupeity  tgr  oonunoa  law,  78  D. 
723. 
Of  leeonnti  to  be  amda,  or  ol  debia  to  aeeme,  48  D. 
711 
taimda,  eovera  InoraMO.  78  D.  728. 
cropo  to  ptrow  In  the  fatnre,  46  D.  718. 
npeetancy  or  pomibility.  76  D.  800l 
cooda  wtakh  atortgagor  does  not  own,  48  D.  TtL 
taaaMo  or  fmlta  of  property,  48  D.  711 


poirihilf  ty  or  expeetaney.  48  D.  718. 
|««iparty  having  potential  exMenoa.  48  D.  718. 
prudoue  of  a  dairy,  46  D.  715. 
proOts  tobe  made  1^  a  ahlp  or  ■teamboat,  48  D.  718. 

714. 
•poetSe  part  of  erop  to  be  grown,  46  D.  715. 
thii«  not  m  earn,  validity,  80  it  68-68. 
On  after-aoquired  property,  effect  in  eqidty,  78  D.  781. 
mip  to  be  planted,  4  D.  661;  30  K.  KMM. 
prc^perty  to  be  aoquiied.  4  D.  56L 
anplaated  erop  for  fotore  advanoea,  44  it.  585. 
ProOia  of  ahip  or  aUamboat,  mortgage  of,  48  D.  718, 

714. 
Prapartj  capahto  of  aala  or  mortgage,  46  D.  718. 

oa  wtaMi  n»j  operate,  48  D.  718-71& 
tiUng  poemmion  by  mortgagor  of 

property,  78  D.  7n. 
VaSaiihed  artidea.  54  D.  668. 
Daplanted  eropb  eOaet  of,  88  R.  8B8L 

Inn  to  tUnm,  am.  D.  4  Am.  &— U. 


98  a 


8L  A  ft0«r«  FtUur9  Ad 

Advanoea  to  mortgagor,  bow  limited,  90  D.  86L. 
Are  generally  valid,  20  D.  658. 
Oonatnutive  notioa  to  mortgagee  bald  nlBoieML  88 IX 
668. 
notioe  to  mortgagee  not  sufDdent^  20  D.  66L 
In  MaiyUud,  amount  to  be  advaooed  moat  be  etatad, 
2^5.  ML 
New  Hampehlnw  not  valid.  90  D.  86L 
Moat  give  reaaonaDle  notioa  of  the  extent  of  the  Hea. 

SOD  88L 
Purchaaer  Croa  mortgagor  murt  give  notioe*  90  Hl 

661 
Buflkdent,  If  they  point  out  lawno  ef  aaeartain*^ 

amuunt,  90  D.  660i 
To  aeeuie  ftiture  accruing  aooonnta,  10  D.  108. 
eeeure  future  advanoea,  40  D.  177;  81  D.  174. 
Whether  amount  to  be  eecured  muat  be  etated,  90 IX 
659. 
mubt  atate  that  its  objeot  la  to  eeeure  advanoea.  90 

a  660. 
utmoat  amoimt  of  the  Ken  must  be 
659. 
Where  advaneeo  are  obUgatory.  to  D.  88k 

7.  LUn^,mndPri0rUif. 

EiTeot  of  dower,  aa  against,  66  D.  466. 
of  homestead  as  against,  66  D.  470. 
^uiUbla  Uen  of.  28  D.  621 
8aJe  under  effect  6t.  on  lien.  58  D.  671. 
Sale  under,  for  one  Installment,  68  D.  871 

8L  /nferasL 

GowlHlon  that  whole  debt  eball  beeome  due  for  ne^- 
pajmont  of  nterest,  validity  of,  82  D.  821 

Lsury,  -aslgnee  tor  ereditore  may  eet  up.  28  B.  201. 
aasignee  of  mortgagor  oaniiot  eet  up,  28  &.  291, 9B8L 
grantee,  right  to  eet  up,  22  B.  290,  801, 901 
mortgagor,  eetoppel  to  set  up,  22  R.  291 
purohaaer  at  foieoloeure  right  to  eet  up,  22  R.  290. 
purdiaeer  of  equity  ef  redemption,  eetting  up,  92  R 

801. 
purdiaeer  of  premises  cannot  dalm,  90  R.  758,  761 
purohaaer  of  equity  of  redemption,  20  B.  758. 761 

1  JMaU  BwiHmg  bff. 

Aeceesion  or  Inereaae  of  mortgaged  property,  title  te. 

46  D.  715:  54  D.  584»  695,  606. 
After-aoquired  property,  goods  substitutsd  for  mort- 
gaged property,  22  &.  661  • 
possession  gives  title,  22  R.  661 
title  under,  22  R.  654-661 
what  passss,  28  B.  651. 

See  anUf  1 
Cknrles  after-aoquired  titie.  76  D.  4.58,  723-729. 
Condition  broken,  effect  of,  47  D.  372,  371 
Crop,  right  to,  between  leeeee  and  mortgagee;  41  R 

181 
Fixture,  when  embraced  in,  88  D.  876. 
la  a  mere  eecnhty,  47  D.  304;  14  D.  474. 
Mort^niige  embraces  after-acquired  titie.  48  D.  588. 
Mature  of  estate  left  in  mortgagor,  47  D.  306,  371 
Of  public  land  eames  subsequently  aoquired  title.  88 

D.  207. 
Passes  the  lepil  title.  45  D.  441 
Bailruad,  mortgage  by,  covers  what  propsrty.  88  R. 

868-851 
Rolling^  stock  of  road,  psssee  under  mortgage  of  realty, 
11  EL  76L 

11  Conaeyonsss  6y  Mortgagor, 

Agreement  to  pay  amount  ai,  as  purehasa-moosy.  78 
D.  81 
by  grantess,  07  D.  801 
Alienation  of  property  subjeot  to,  equities  of  the  dtf* 

fereot  grantees,  07  D.  601 
Alienated  parcels,  how  charged  with  mortgage,  36  U 

631 
Aaeumption  of.  If  grantee,  aeeeptanea  of  deed  Is  evi- 
dence of ,  78  D.  81 
by  grantee,  dsfenseo  as  against  aetions  to  snforee,  78 

D.  81 
l^jpantee,  estops  him  from  averring  usuiy,  78 IX 

Iqrgrantea.  Sitops  him  from  defying  validly  d,  78 


102    XortgagM. 


IKDEX  TO  NOTES. 


AHomption  }»  iimIm^  fooiwiiid  iBflMantal  dbet  of, 
78D.  84. 

%  OMflv  nrtlj,  TS  D. 


75. 

Iqr  Jimior  or  MokH' mortfupM,  78  Dl  80l 
1^  marrlod  woman,  78  D.  &. 
bj  gqoeemtv  grantaof ,  78  D.  88. 
OMitrftratlon  amoiur  holidori  of  inwmilmgd  kodi,  IS 
D.0M. 
HBODffholdfln  of  bad  mbjeel  to  nmo  mongige. 


irtio  BUT  onfom,  18  D.  14S. 
In  fmTor  of  poraoo  pajioff  mortgamoB  hiaand  othor 
land»,l«S.14L 
Oonvayaaoo  aoonited  rabjeot  to  mortme,  62  D.  141. 
bv  mortgagee  u  Inopetattre,  100  D.  ti&. 
of  land  subject  to,  effect  of,  78  D.  82. 
of  land  wben  mortgage  la  part  of  ooncidemtloii*  78 

D.  8& 
of  part  of  property  eubjeot  to,  4S  D.  628. 
Grantee  aaaomlng  mortgage,  liability  to  mortgagee,  44 

R.  282, 888. 
Onotee*e  aaNimpiio&  of,  notice  of,  not  reqnlied,  78  D. 
7& 
damagea  for  Tiolatlon  of,  78  D.  8L 
grantor  may  aae  on,  before  paying  debt,  78  D.  8L 
nantoff^e  remedy.  78  D.  79. 
holder  of  mortgage  may  aue  on,  78  D.  76. 
partT  acquiring  interest  in  buid  after,  78  D.  77. 
wordfl  lequisita,  78  D.  8L 
Grantee  of  land  robjeet  to  UablUty  of,  47  &  478-478. 
when  beoomea  liable  for,  78  D.  818. 
of  part  of  premieee,  78  D.  88. 
Oimnteea  of  land,  agxeesnent  by,  to  pay  is  an  original 
" "  _  to,  78  D.  74. 
by,  to  pay,  eztenrioa  of  time  releaeee 
_  _    ,  78  D,tL 
tgieoment  by,  to  pay,  wben  may  be  eanoeled  1^ 

giantor,  78  D.  74. 
aumning  to  pay,  effect  of ,  78 IX  78l 
aanunlng  to  pay,  liability  of,  to  mortgagee,  78  D.  78. 
who  aasnme  payment  of,  80  D.  820. 
Grantor  and  grantee  oi  land  labject  to  mortgage,  rights 

and  remedies  of,  78  D.  78-00. 
lAirtgage,  alienated  pnnela,  how  snbjeot  to  aal^  88 

Mortgage  appearing  to  be  ntlsfled  of  nooid,  fiO  Dl 

48L 
If  ortgagee,  reeording  deed,  whsn  no*  notios  to^  88  D. 

748. 
ObUgationa of  aaoosHlve  parnbasers  todisoharge,  78 

Oral  promise  by  pmtihssw  to  aasome,  78  D.  84. 

of  kod  subject  to,  liability  of ,  86  R.  660- 


Pnrohaas  by  mortgagee,  of  mortgagor,  80  D.  87L 
of  outstanding  title,  80  D.  872.  878. 
of  land  which  to  snbjeetto,  80  D.  784. 
Forehaser  of  mortgaged  premises,  when  most  eon- 
tributo  to  dtoehaige  tlie  inemnbraaosu  16  D.  141. 
148. 
Release  hi  part,  eflbet  of,  80  D.  747. 
Vendoe  of  land  may  rsoover  amount  of,  from  vendor, 
78D.  47& 

IL  Mortgag^B  RiffkUmtd  LkMUtim. 

m.  Bents  and  Possession. 

OHmot  reooTor  posssssion  alter  payment  of  norttaie. 

11  D.  111. 
Disseisin  of,  by  mortgagor,  86  D.  411. 
Estate  of,  and  riirht  of  poaseesion,  86  D.  880l 
Rents  and  profits,  rights  of  mortgagee  in 

82D.  77& 
Rents,  when  pass  by,  87  D.  ISL 
Right  of  posMSsion  and  to  rants,  88  D.  486. 


8.  Tkzes;  Insurance;  TmUb^ 

Has  an  Insurable  interest,  20  D.  611. 

Matnrs  of  taisurable  interest  of,  88  D.  8I& 

Tecking  mortgagee,  doctrine  of,  does  no*  prevail  In 

United  Statea,  07  D.  486. 
Where  taxable,  66  a  620. 

SL  Aailgnment  by  Mortgagee. 
Aasignee  of;  need  not  record  aseignment,  40  D.  67& 
Aaignee  of,  not  affected  1^  sserst  tmst,  40  P.  678. 


Assignment  of,  and  Itoeflbct,  67  P.  e68> 
1^  eouT^yaaee  of  the  property,  14  D.  474. 
debt  carries,  86  D.  76. 
gift  of  money  due  on,  effect  of,  20  R.  6& 
bow  may  be  made,  60  D.  810. 
noto  or  mortage,  17  R.  02. 
one  of  several  notes  secured  by,  46  D.  877. 
Bona  fda  parohaser  of,  whether  bound  l^j 

enstinr  against  mortgagee,  84  D.  404. 
Change  in  form  of  debt,  86  D.  467. 
Oonveyance  as  assignment  of,  77  D.  88SL 
OouTeyanoe  by  mortgagee  to  inoperative^ 
aselenment,  100  D.  8S8. 
by,  effect  of,  14  D.  474;  26  D.  410. 
New  mortgage,  when  <qMiatee  to  sasign  the  old,  78  D. 

606. 
Of  mortgage^  hy  tnmsfer  of  debt  only,  11  D.  lia 
mortgage,  notice  oL  when  required,  14  Dl  618L 
mortgage,  record  of,  14  D.  618. 
mortgage,  when  subject  to  equities  tai  iaenr  ef  mort- 
gagor, 14  D.  618. 
Substitution  of  new  debt  for  old  one,  88  D.  468. 
Tb  secure  several  notes,  effect  of  assignment  ef  put 
of,88D.44L 

tf.  Fofwwof  Sale  taw 

NoOee  of  eale  under  iBottgH«»  reqoialtan  eCMlk 

242;  76  O.  704. 
Fowerof  eale  fai,  14  D.  478. 
Power  of  sale  in  mortgage,  tnPQgularitlsa  tai 

00  D.  667. 
purchase  under,  86  D.  874. 
Bight  of  mortgagee  to  pnrehaas  at  nle 

84  D.  818. 
With  power  of  sale,  puroihase  by»  nt  hie  own 

874;  100  D.  287. 

12.  KmcuHam  agabut  JVcysKy. 
Sale  on  execution  against 


ing  crops,  10  D.  752. 
SheriTs  liability  for  selUng  entire 

writ  against  mortgagee,  87  D.  874.' 
Writ  of  assistance  in  laror  of  purchaser,  at 

n]%  41  D.  164. 

Kipiess  notice  of  unrecorded,  28  R.  74. 
Imperfectly  registered  as  notice,  28  R.  74 
Mtotakea  in  recording,  efltet  of,  26  B.  810,  SU. 
Record  of,  as  notioe,  46  R.  ISfr-lOOl 

IT.    DiscHAi«n,  OAioBiLAnov,  Ruam 

Barring  of  debt  bars  mortgage,  70  D.  676u 
Barring  of  note,  whether  bars  mortgage,  81  &  4] 
Oanoeled  Iqr  mistalw,  82  D.  271 
Ghnoellation  of  reooid,  effect  of,  84  D.  200. 
Damages  for  wrongful  sntij  ef  sstisfactlon  ef 

sage*  97  D.  746. 
Discharge  of ,  aoknowledgmsnt  to  lebnft 

of  payment,  84  D.  860. 
Bnforoement  of,  where  note  barred,  17  &  88. 
Bztonding  time  ot  payment,  85  D.  460. 
Marriage  of  partlee  to,  how  affects,  88  B.  2T0. 
Merger  of,  with  equity  of  rsdempUon,  40  D.  668;  81 

D.  862. 
Mortgage,  oancellatiom,  effect  of,  nnautlMxted,  27  Dl 

686. 
Mortgagor  not  entitled  to  require  othem  to  eontribute 

to  disdiarge  of  mortgage,  16  D.  148. 
Kote  barred  by  limitatioiis,  27  D.  727. 
Not  released  by  taldog  new  eridence  of  debt,  85  a 

471. 
Once  paid  cannot  be  rsrived,  66  D.  746w 
Partial  releaae,  60  D.  48L 
ftyment  In  pursuance  of  egresmsnt  In  a  deed,  68  D. 

470. 
or  tender  after  maturity,  effect  of,  20  R.  41-48. 
out  of  funds  of  third  persons,  wben  not  dsemsrl  a 

saUsfacUon,  07  D.  695. 
when  reHfarded  as  an  asslnment,  66  D.  476i 
Presumption  of  payment  of,  84  D.  850. 
Release  by  first  mortgagee  while  there  la  a  eseond,  O 

D.  257. 
of,  by  taking  new  mortgage^  iota  In 

mortgage,  52  U.  608. 
of  part  uf  the  estate,  41  Di  81 
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tbroqffa  fkmad  or 


,_  nUaf  anlnrt,  M  D.  U0l 
lagsl  UOt  la  mortcacor,  wbo. 


i,  86  D.  ftsa 
of,  Mknowledgtd  bj 
taka^MD-lM. 
fllirfirlioB  of 
of  mortgBM, 

SB  D.  57. 

vhM  fwwta  legml  title  ia  inort(««or,  S8  D.  67. 
•totmeor  UmltaitioM  ^aiiwl  d«bt,  effMi  of,  80  D.  6Ub 
Sutota  of  UmitsUona,  eff^^  of »  apon,  34  D.  $59. 
SobniKsUoo,  wImh  mongafpe  to  dlaGhMvatl  by  mislak*, 
»0.  780L 

of  doU,  oflbet  of,  78  D.  16fr-lS«. 
•f  debt^  liov  iiMdo  and  kopk  nod,  78  D.  laOi 
I  till  f  ondonn  mJ»,  78 IX 


T.    lb 
L  H^ftf  to;  JnHMttoliMi. 

lis,  f  ondoflura, 
D.saS,SOOL 

of.60o.  m 


fomlyn  JwlidioMoa,  87  D.  88. 
V,  whM  tooM  M«  not  dnm,  78 


of  tido  OMifiol  be  triod  In,  88  D.  484. 
righto  noi  to  be  tried  in,  80  D.  714. 
nod  daerae  in  foreekwara  mil.  80  D.  438. 
Qnoiee  of  mortgagor  must  be  |iartj.  81  D.  77ft. 
of  Murtg^ot  moat  be  partj  to,  76  D.  817. 
d  anrtgagor  moat  be  partf  to  f oreeltMore,  78  D. 

ieaior  aurtOMEno  dundd  be  party  to,  88  D.  817. 

ividanoa  af  debt  oogiii  to  be  prodnoed, 
8SD.8401 

rr  to  Jowdoaa  mortgage  or  mechanle'a 
ll«,  70  D.  784. 

holding  p  aBmoani  Uana  or  tiUea  not  proper 

to,  80  D.  714. 

ling  prior  liana,  not  affected  1^,  80  D.  714, 7Uw 
boldiiur  prior  Hnaa^  for  what  porpoaM  maj  be  partleiL 
80  Dl  71A. 
Itior 


beeompeUedto 
Uae  to,  80  IX  718u 
Baadver  hi  ante  to  foraeloee.  84  a  40»-4M. 
Kigbiio  toreelooa  when  barred,  86  O.  78. 
8ei^  In  favor  of  Mortgagor,  81  D.  870. 
1U^  trial  of.  In  fcnoloaare  aolta,  88  a  484. 

1  JwigwrnnU  In;  AUormt^i  Ftet;  D^fLeitt^oi§, 

lor.  ta^  efleat  of,  80  B.  408^ 


407. 

haanmfu  tmm  fai  foneloenre  mita,  80  D.  484. 
MV  be  otipalntod  for  foradoaing,  80  D.  484. 
wmtimianca  of,  altar  debt  ia  megjiad  ia  Jnrtgmeirt,  88 
a  470. 
Oiwiaanl  to  pny  ooanael  feea,  84  a  78& 
N8denqr  of  d^  when  may  be  aood  tor,  1  a  48L 
ivdcmont  agnlnat  OMrtgagaa,  78  D.  167. 
I^m,  mmgar  in  Jndgmant  of  feradoanra,  88  B.  188, 

m. 

Ii«rnref,88a68& 

fnomtf  fOBaovnd  from  premlem,  right  ef  mortgagne 

torMov«r,80D.  887. 
iiffbtefmortgageatoaaafordadelenej.ia  4A. 

4.  SaU. 

relatea  to  date  of,  70  a  878L 

fight  of  purahaaer  under,  OS  D.  08. 
.       .  ,  parehaner'e  right  to,  19  D.  75^.7&6 
Onatee  ef  mortgagor,  eappieinental  Mil  to  aet  aalde 

adeead  brii«ln,  78  a  660.  68& 
Hovtgagee  may  pareltaee  at  hia  own  mie,  68  a  847. 

tk  IXetrOMrtaa  ^FrooBedt;  lUwimr, 

to  whieh  oaen^ya  moat  be  applied,  78  a 


I 


Revivor  alter  Imlgment.  IS  a  tH 
To  aeeoe  aeimal  notoa,  pioueeda  cf  aalo,  how  applied, 
74  a  841. 


notoa,  88a448. 

notaa,  proeeedi,  how  diftrihated,  88 

a  440;  48  a  4801 


ssa 


^W^wVHB     ^^H^^iV^M    ^W^B^^V^V    ^^VBVB8H^HB   ^Hv   B^a^^^^^RJ^PIfl^^toB 

4l8i 


8L  Eqwttg  ^f  Rs4fmptio»i, 

Advene  pomamion  \ty  mortgagee  may  bar  eqolty  if 

redemption,  84  D.  81. 
Bm  torMlaom, 80 a  887. 
Oannoi  fell  eqol^  of  radamptloa  mid«  moatloa  Oar 

mortgage  debt,  11  a  lOS. 
Liability  of  parehaaar,  86  R  888. 
Merger  of  mortgaga  in  eqalty  of  iadomptioa»  84  a 

88S;  40  a  606. 
Ferment  after  lorfeltiire  doto  not  dlveat  mcrtgaga^ 

legal  eatata,  88  a  87. 
Bedemptlon,  aooeptaaoe  of  part  of  moaoj  dna  on.  9 

aS88L 
of  buid  aold  aadar 

be  paid,.68  a  870. 

■triei  oompllanoe  with  itatato  raqnired,  8S  D.  187. 

Bight  to  foredoae  and  to  redeem  are  reoiprooalv  88  a 

78b 
Sale  of  tqoHj  of  redemption,  to  mortgagee,  70  D.  8711 
onder,  party  redeeming  fnxa,  what  most  pay,  68  a 

67a 

TL    CBirm.  MomtaAaM. 

L  Katun,  ^f^ct  mud  Validtty  QtntrmOg, 

OlMttel  mortgage  and  aarigMnaat  Iqr  lnaol?«at|  when 

void.  57 IL  86«.2a0L 
Differenoe  between,  and  a  piedga,  48  a  78L 
Distinction  betwisen,  and  oonditional  mle^  71  a  Wt. 
Bffect  ef ,  46  a  44^ 
on  title,  48  a  781. 
Ckneral  deacription  in,  48  D.  888. 
Oivai  right  of  pouMdcloa,  81  a  480. 
Of  «N<r  by  Miee,  daring  whole  tetaef  laBaa,l8  a 

befoialt  liiowB,  78  D.  718. 
Of  Kooda  to  vendor,  for  purphaea  money,  78  D.  7Vw 
Title  and  right  of  poeaeaaion  of  mortgagee,  88  D.  14B 
Veeto  righte  of  poaaeeaioa  in  mortgagee,  01  D.  68L 

title  in  mortgagee,  01  D.  490. 
Void  at  piaferenUal  aaalgnment,  when.  6S  H.  706^  70& 

t.  RttaMng  Pofaeeiion  er  ContrtL 

that  martgagarof  chattala  may  eonttnne  hi 

that  mortgagor  of  ehattaie  maj  aell,  87  D.  87. 
Allowing  mortgagor  to  retain  pomamion,  validity,  81 

ai78-180. 
CHving  ntortgagor  permlarioa  to  aell  and  nplaoe,64  a 
60&. 
power  to  aeO  and  hvy  other  property,  87  a  04. 
Mortgagor  of  chattali^  effectof  hia  retaining  peaaa^ 
Bion,  18  a  70& 
BM^  maintain  traapeai,  when,  18  a  661. 
Notice  of  nnraoordea  ohattol  mortgage,  98  D.  84 
Of  goodain  itore,  78  a  728,  787. 
Permitting  mortgagee  to  retain  pnmwiion,  80  D.  Ttt 
84  a  861. 
mortgagor  to  idl  and  replaoe  property,  99  a  660l 
BeeerviDg  power  of  eelling  and  replacing,  71  a  484 
Betatningpoaaeeaion  aftorgiring,  8'>  D  187. 
Bight  of  mortgagor  to  make  aalee,  48  D.  800b 
Unrecorded  actoal  notioe of,  88  a84b 
Is  Invalid,  79  a  760. 

8L  .Properfy  Ooeef«d6y. 

Changea  in  artielee  mortgaffed,  46  D.  080L 
Chanfre  In  form  of  materiala  mortgagod,  78  a  711 
Oovering  fntare  acquisitions,  96  D.  66.  497. 
l>eecripaon  In.  when  too  Indefinite,  71  a  48SL 

of  property  In,  81  D.  619. 
Doee  not  cover  antaetituted  property,  69  D.  171 
Fnmiture,  definition  of,  47  R.  197, 108. 

what  Indttdea.  47  a  197-199. 
Intennlngiing  of  mortgaged  goods  with  othen,  78  a 

7S& 
Mixed  with  after-aei|aind  i^ropertv,  71  D.  484. 
Of  after^kcqnired  ehaUels,  effect  of ,  87  a  718. 

all  goods  In  mortgagor^a  store,  48  D.  886. 

all  stoves  booght  oTM.  F.  48a  680. 

fnmitare,  to  be  porBhased,  78  D.  714. 

goods  not  ownea  by  mortiragor,  78  D.  714 

goods  to  be  acquired,  70  a  784-731. 

merohant's  stock  In  tnde,  48  D.  606. 

property  In  potential  eziMtenoe,  78  D.  718l 
Property  snbstltnted  tor  that  mortgaged,  48  a  71ft 


164    ICortgagea. 


INDEX  TO  NOTEa        Huxiic.  Gorporationft. 


■obititiitioB  or  exchange  d  urmpeity  mortgaged,  76 
a7t7 

^  R&mediet  qf  Mortgagee, 

Otaoae  allowing  poeseeaion  when  deemed  tai  danger, 

righta  under,  51  R.  806-808. 
Foreign  atuehment,  effect  agaimi  mortgagee^  H  R. 

186,137. 
CM  ahattela,  oaay  hare  tnepeas  for  Injuiy  to*  18  D.  661, 

668. 
PoflMBsion  when  deemed  in  danger,  64  R.  71& 
Remedy  of  mortgagee,  45  D.  447. 
Right  to  aell  before  default,  6  R.  ISL 
Bale  under  execution  against  mortgagor,  61  D.  401. 
Belling  when  security  deemed  Inaecure,  88  R.  868,  864. 
Trover  by,  62  D.  670. 

6.  ^ofeign, 

■nfordna:  In  another  state,  70  D.  68b 
Executed  in  another  state  on  chattels,  81  D.  610. 
in  state  in  which  the  property  is  not  sliuated  Is 

governed  by  law  of  place  where  chattels  are  situate 

when  mortgaged,  70  D.  68. 
Made  in  one  state  to  secure  note  made  in  another,  00 

D.  676. 
Raoord  of.  not  Invalidated  by  removal  of  mortgagor, 

70  D.  67. 
Remedies  on,  in  another  stats,  70  D.  78. 
Removal  into  another  state,  when  entitles  mortgagee 

to  possession,  70  D.  7L 
of  mortgagor  and  his  property  to  another  ooonty,  70 

D.  67. 
States  which  do  not  recognise,  70  D.  70. 
▼alid  wiiere  made  Is  valid  elsewhere,  70  D.  67. 

MUIiTIFABIOnSNBSS. 
See  FuuBOie  a*d  Praohcb,  n. 

MCTLTIPLIOITr  OF  SUITS. 
See  EQUrrT,  II,  4. 

MUNICIPAL  OORPORATIONS. 

L      NATURS,  GRIATIOV,  OReANISATIOX. 

n.    Rieon,  Powns,  LiAsiumSb 

L  JHvition  and  AnnexaHotk, 
&  Legidative  Control  qf, 
lb  Potoere. 
4  IMegation  of  Powen  qf. 

6.  Contraetac/. 

6L  Debts  and  Bondt  qf. 

7.  Offiaen;  Ante  qf  and  ZMMUf  >br. 

5.  Aete  qf  Mobe. 

0.  Nuitancee. 

10.  lAahaUyfor  Tortkme  or  Negligent  Am. 
VL  AetUme  ogainaL 

11.  Uainlitg  qf  InhaJbitantt. 

m.    RwRTC  AMD  LiABiLrnH  RHPicnv»  SrasRS. 
L  Opening  of;  How  Acquired;  Nature  qf» 

1.  To  What  (feet  mag  be  PmL 
lb  Aetesem&nt. 

4.  Duty  to  Keep  in  Bepair, 

6.  Obetruetion  of. 
6L  i9noi0  and  lee  in. 

7.  Objeete  Calculated  to  FrigUen  Benee, 
%.  Signe  and  Avonimm. 

0.  BxeatMtiont  or  DangerouM  Plaeee  in  or 

Near. 
10.  DraineandSewerein. 
IL  Orading  and  Flooding. 

12.  Coasting  in. 

18.  Sideteaiks  and  Crosttngs. 

14.  Liability /or  Contractor't  Aet§, 

16b  Aeticms. 

a.  Travelers,  Who  are. 

6.  Who  Determines  Negligence. 

e.  Plouiin^;  Evidence;  Proximate  Oanse. 

d.  Contributory  N^Iigence. 

•se  Enuu'nows,  VI,  8;  Laxdlord  and  Tsk ant,  III,  S, 
6;  LicKifssB,  V;  Mators;  OkDiNANcis;  Statitb  or 
Limitations,  III,  1,  s;  SLrpsRvisoRs;  Taxation; 
TBLMRAra  CoMPAinRB,  U;  Wharvrs. 

Snnds  of,  see  Bonds,  II. 

Bnconraging  Improvements,  tee  Oonstitijtioral  Law, 

111,7. 
Slghwv*»  9m  Bmbwati. 


L    KATinii,  Criatiow,  OROAinsAneM. 

Amendment  of  oharter  of.  Is  binding  on,  68  D.  470. 

to  take  effect  on  adoption  by  inhabitaata,  68  0.  47L 

vote  neoevsaiy  to  adopt,  63  D.  472. 
Charter  of,  construction  of,  8t  D.  629. 

Includes  implied  and  express  powers,  M  D.  !& 

is  its  ori^auic  law,  34  D.  627. 

ttmiU  its  powers,  34  D.  627. 

legislative  control  over,  68  D.  471. 

persons  dealing  with,  must  take  notiee  of,  81  D.  ItfT. 

to  be  strictly  oonstrurd,  34  D.  628. 
Distinction  between  cities,  towns,  oountiee  and  sdkioi 

distriota,  66  D  484. 
Distinction  between  private  and  imblk  franchises  and 

rperty  of,  88  D.  676. 
.  what  is  R,  87  D.  288L 
Towns,  how  far  corporate  bodies  in  New  Tork,  01  a 
123b 

IL    Rr«im,  PowBRR,  LiABiLrrm. 

1.  Dieision  and  Annexation. 

Division  of,  effw^t  on  rights  and  UabilitleSb  IIR.  OOi, 

606. 
Pbwer  to  annex  territory  to^  for  tRxation,  SO  R  8U, 

846. 

1.  Legisiatiae  Control  of. 

Control  over  public  oorporations,  81  D.  US. 
Legislative  control  over,  88  D.  677. 
Power  of  leglslaturs  to  oompel  ersetloB  ef  pabHe  Ib- 
provements  by,  80  D.  781. 
to  compelpoyment  of  moral  or  equitable  obilgatlaa, 

to  validate  oontracts  <rf,  and  to  impose  liability  o^ 
80  D.  731,  784. 

R  Powsr*. 

Assessments  for    local  Improvements,    vmndity  ol, 

8  R.80. 
Cannot  take  land  of  railroad  for  dty  porpoeas,  40  R. 

740. 
DelegatioB  of  legislative  power  to,  84  D.  681;  SO  D. 

284. 
Dastruetion  of  building  to  save  ftam  firs,  liability  for, 

47  D.  208,  210;  67  D.  4SSb 
Equity,  Jurisdiction  of,  in  suit  for  ndsasing  powers,  14 

R.400.         ^^    

Fire,  right  to  destroy  _property  to  prevent  spread  of, 
47  D.  206,  210;  67  D.  488. 
See  Emirsnt  Dohair. 
License  may  be  required  by,  of  theater,  71  D.  747. 
power  to  impose,  as  a  polios  wjpiiaiUnn.  00  D.  SI; 
98  D.  247. 
Limitation  on  powers  of,  00  D.  488. 
liulcets,  delegation  to  munidpali^  of  antliort^  ts 
esUbllsh  and  reguUite,  86  D.  ia6-18a 
ejecting  persons  from,  for  non-oomplianes  with 

ordinances,  86  D.  287. 
ordinance  authorising  lease  of,  ttl  D.  288. 
ordinance  imposing  license,  86  D.  2^ 
ordinance  providing  time  and  plaoe  of  holding,  81 

D.  288. 
power  over,  78  D.  793. 
power  to  establish  and  ragohUe,  91  D.  474. 
Oidinance  of,  prohibiting  fut  drivimr,  81  D.  67L 

requiring  baskets  to  bs  marked,  82  D.  487. 
Power  of,  general,  how  limited,  84  D.  620. 
incidental,  84  D.  627. 
legislation  on  general  subjects.  84  D.  680l 
specific  grant  of,  limits  general,  84  D.  629l 
to  discriminate  between  resldeni  and  non-ierideet 

merehants,  84  D.  648. 
to  license  business  gives  no  power  to  tax,  M  R  6^ 

633. 
to  license  must  be  clearly  conferred,  84  D.  63S. 
to  make  looal  improvements  Is  oontinolngt  14  R 

443. 
to  prohibit  nuisances,  40  D.  844. 
to  submit  to  arbitnition,  80  Dl  ^ 
Powers  of,  66  D.  386. 
are  limited,  72  D.  97. 
are  stricily  construed,  60  D.    . 
clamifled.  8?  D.  440:  84  D.  627. 
must  be  executed  in  mode  prescribed,  81  D.  107. 
to  expel  members  of  common  ooondl,  63  D.  77R 
Private  property,  power  to  destroy^  06  D.  600. 
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amj  fll6  infofmatloD  to  prrrenl  nvl- 

14  R.  400. 

TuBUoD,'ddcgatkMi  of  power  of,  to,  74  D.  602;  44  D. 
ML 
power  oC,  eoDlliMd  ttfdtj  Umlu,  74  D.  604. 
IMiwcr  of,  to  for  local  purpoMt  only,  74  D.  60S. 
pow  of,  miHt  Indnda  all  propeitv  within  tbo  eltj, 
74  D  fiO^ 
Ikxpayen,  right  Of,  to  briiv  bin  for  ndmiM  of  powen, 

14iL400. 

4.  ThUgation  ^f  Pwoen  ^f, 

Brids«a.  dologBtinf  power  to  detarmliM  ooartraaaoD, 

*     29  B.  106. 

O^  eomidl  dcl^gntlng  powen  to  major,  validltj,  20 

R.  IOOl 
Ddq.'^iiiif  powera,  aa  to  atreeU  or  whama,  SO  R.  100, 

UO. 
DaleKation  el  powers  of,  66  D.  S87. 

of  powen,  what  void,  20  B.  106p-lia 
DweretioDary  powen,  power  to  delegate,  20  R  106- 

110. 
LeaM  of  liffht  to  regulate  toUt,  valklitr,  20  B.  lia 
BaUw»j  aU  bond,  del^ating  power  to  detonnine  oon- 

ditlooe  for  Imunce,  20  B.  100. 
SellBV  powera  to  hold  lotteriee,  vatidliy,  20  B.  UO. 

Contfaet,  right  to  revoke,  78  D.  STL 

FMMtad  artldea,  power  to  oontraot  for,  07  D.  100;  00 

D.212. 
latHteatkin  bj»  of  eontract,  81  D.  106. 

of  void  aoi,  78  D.  720;  70  D.  OOL 
latiftod.  Invalid  acta  and  oontraoti,  what,  maj  be,  17 

K.a97-SO». 
'AuL,  power  to  cootraet  limited  by  power  to^  16  B.  68. 

ft.  Heftte  and  AMuto  </. 

Bonds,  tanplied  power  to  iwrae,  SO  D.  lOL 

of,  ara  negotiable,  14  D.  424. 

of,  iaraed  without  authority,  87  D.  203^ 

<  power  of,  to  isMie.  96  U.  660;  06  D.  666. 

of.  porpoece  for  which  maj  laaue,  96  D.  607. 
Impiled  power  ki  borrow  money,  SO  D.  100~104. 
NeoeMtty  to  aathoiiaa  borrowing  money  by,  80  D. 

Sc^uiiabte  paper,  power  to  iaame,  87  D.  440l 
I'ower  10  create  debta,  SO  D.  10& 

V*  borrow  monoy,  78  D  728;  87  D.  441;  08  D.  OOlb 
KAilrvNhia,  power  to  sAid,  l^  R.  60l 
iiutote  authorizing  luUicripllon  by,  to  aid  railroad  or 
odur  corpontiona,  validity  of,  60  D.  782-78& 


7.  OJfcere;  AtU  9f  miA  UiakQilt§ M- 
AcM  of,  when  Judicial  and  when  miniaterial,  70  D. 

47S,  470. 
Aamdment  of  town  neorda  by  fonner  oflloer,  04  D. 

ISA. 
Boanl  uf  health  of.  lUbUIty  for.  100  D.  800. 
bu«nl  of  Miperviaon,  when  acta  Judicially,  66  D.  400. 
U^  degree  required  in  public  worlu,  (fO  D.  430. 
nra  coiupenlec,  liability  for  ntYlMf^uoe  <rf,  8  R.  276. 
Kiranen,  negligence  of.  liability  lor,  S2  IL  tfltt-62Ui 
For  whht  aote  not  liable,  S8  R.  9. 
UuApiul,  liability  for  acta  and  neglecta  of  oflloen  of, 

rX  D.  162. 
Liabtiity  for  act  of  contractor,  66  D.  S18L 
(ur  acta  of  agenta,  36  D.  077. 
lur  acta  of  oimtnctoni  and  agenta,  66  D.  407,  680. 
fur  Mti  of  offlcen  aiui  a„  .iiU,  79  D.  870. 
lor  ucglect  of  ollioera,  79  D.  723w 
lor  Dcgligenee  of  inapector  of  ataam  boUen,  10  B. 

474. 
lor  torto  of  oflloen,  SI  D.  16L 
of,  for  DOKlecCof  uifiuen.  bS  D.  880,  867. 
<rf,  Vi  atturDeya,  20  U.  026L 
to  oue  wluMO  hooae  burned,  8  R.  276. 
Vay  indenuiify  agenta  from  Ii*bilJty  for  nnanthorUed 

MTU,  29  D.  ri2& 
Bay  ^va  authority  by  parol,  48  D.  864. 
Moiiicipel  cur}iorauon,  Imbiliiy  uf,  fur  unskillfulneaa 

of  offloer  iX  aifent.  48  D.  364;  53  0.  320,  3(37. 
MttiudpiU  oonH>ratioti  ia  aiiawerable  fur  unakillfuliieaa 

of  ageniM,  46  D.  S64. 
N«clig«aea  of  odkera  and  agentt,  liabiUty  for,  82  B. 
616HMQL 


Negligenoe  of  offloer'a  outside  authority,  Uluatratloo^ 

Vi  B.  613-620.  , 

Negllffent  act  muat  be  within  aoope  of  powen,  82  B. 

618-620. 
Kotioe  to  ofBoen  of  municipal  oorporatiooa,  86  D.  190l 
Oflloen,  peraonal  liability  of,  for  nogUgeoce,  43  D.  723. 
acting  within  aoope  of  powers,  oorporation  ia  an- 

■werable  for,  100  D.  350. 
acting  with  respect  to  powen  oonferred  for  privata 

buiiefit  of  oorpomlion,  100  D.  359. 
acta  \>t,  beyond  thoir  powen,  non-iasponaibiUty  for, 

100  D.  866. 
acting  with  .naspect  to  public  mattera,  100  D.  850. 
of,liabiUtyof,70D.  476. 
of,  poi.lababie  for  neglecting  atreeta,  48  D.  723w 
pajtiea  dealing  with,  muat  take  notice  of  powen  of, 

lOOD.  S5a 
when  deemed  agenta  of,  88  D.  677. 
Parol  autbonty,  municipal  oorpontlon  may  creau 

agency  by,  48  D.  86». 
Police  ofBcer.  liability  for  negliKenoe  of ,  20  R.  474. 
Power  to  indemnify  ofBcera  for  looa,  68  R.  506,  500. 
Public  authority,  majority  may  ezerdae,  84  D.  227, 

236. 
Public  authority,  p«eaumption  In  bbvor  of  valid  ezer- 
dae of,  84  D.  227. 
Beoovery  of  claim  paid  without  Inveotlgation,  88  B. 

205,206. 
EUMponiMX  tup^rior,    doctrine    of,    when  appliea 

agarnat,  100  D.  860. 
Supernaore.  liability  of,  00  D.  727,  728. 
Unauthoriaed  acta  of  oflloen,  not  anawerable  for,  106 

D.  858. 
When  anawerable  tor  acta  of  Ita  oflloers,  83  D.  666. 

&  Acta  qfMoba, 
Action  agalnot,  for  damagea  done  by  mobe;  defenaa, 
the  plaintiff  gave  no  notice  of  apprehended  dan- 
ger, 88  D.  868. 
Action  againat,  for  damages  done  by  mobs,  what  muat 

be  shown,  88  D.  267. 
Liable  for  mob  breaking  into  burning  building,  86  VL 

682. 
Uability  for  acta  of  riotous  assembly,  86  D.  84. 
Molw.  constitutionality  of  statutss  Imposing  llahiii^ 
for,  66  D.  680. 
defined,  88  D.  267. 

legialatuie  may  impose  liability  for,  88  D.  267. 
liability  of  cities  for,  88  D.  267. 
liabUity  of  cities  and  counUea  for  acta  of,  66  D.  681^ 

690. 
measQTS  of  damagea  for  property  destroyed  by,  88 

U.  270. 
mere  oombhmtlon  of  boys,  or  even  of  men,  b  not,  88 

D.  267. 
not  liable  for,  at  common  law,  56  D.  680. 
plaintiff  at  fault  cannot  recover  for,  88  O.  268. 
statutes  making  cities  answerable  for,  66  D.  589. 
Notice  to.  of  threats  by  mobs,  88  D.  268. 
Polioe  destroying  whuiky,  anticipating  riot,  86  B.  781 

0.  Nuiaancet, 
Liability  for  neglect  to  remove  nulaance,  86  D.  84. 
Liability  of,  for  neglect  of  duty  aa  to  uuLaaooea, 

27  D.  99. 

Nuiaanoe,  power  to  destroy  alletfed,  27  D.  98. 
Power  to  declare  what  ia  a  nuiaanue,  16  U.  194. 

*0.  LiabUity /or  Tortiuut  or  Neglitjent  Acts. 

Action  for  negligence  depends  on  atatute,  11  R.  66. 

ConaequentiuJ  inluries,  not  liable  for,  53  D.  366. 

Convict,  not  liable  for  injury  to,  41  K.  44  ^  443. 

Cow  running  at  large,  liability  for,  35  R.  796. 

Defect  In  plan  of  public  work,  43  R.  91. 

Defect  in  public  park,  liability  for,  85  R.  150. 

Distinctlou  between  exeiciae  of  private  and  of  aov. 
ereign  or  governmental  powen,  61  D.  221;  66  D. 
434. 

Firemen  ordered  to  parade,  liability  for  negligence,  31 
K.618. 

Fire,  statute  allowing  for  buildings  destroyed  to  pre- 
vent, 32  R.  620. 

Imperfectly  constructed  town  house,  injury  from.  SI 
R  618. 

In  exercise  of  go\'eni  mental  power,  is  not  liabls  ts 
private  persons,  66  D.  434. 
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IB  taoBrdao  of  privaito  poiran  !■  Ihbla  to  pcnont  lii- 

Jared,  06  D.  434. 
Ii^ory  fjroin  tiring  of  cannon  in  street,  85  R.781 

iMvinf  ditoh  partbr  unoovered,  22  &.  51L 

plan  at  pablic  work,  22  R.*510,  511. 

while  teetinff  fire  apparatoa,  48  R.  7011. 
JndJdaland  ministerial  duties,  distinction,  20  B.  OSS. 
liaUlitar  for  act  done  ander  a  statute,  60  D.  437. 

canyingout  public  worlc  in  improper  manner,  06 
D.  439. 

defects  in  pnblic  buUdinn,  60  D.  788. 

exerdae  of  govemmetital  powers,  65  D.  840l 

ezereise  of  ministerial  powers,  65  D.  349. 

malfeasance,  misfeasance  or  non-feasMioe  ol  Its  oA- 
oers,  62  D.  124. 

malidous  acta,  86  D.  84. 

nci^lixent  manner  of  doing  work,  06  D.  486,  487. 

negligent  manner  in  lajring  water-pipes,  66  D.  489. 

non-performance  of  duly  imposed  by  law,  79  D.  84& 

of,  for  torts,  6  D.  48. 

placing  embankment  on  lands  of  others,  66  D.  i88L 

poIlutTng  stream,  66  D.  426, 
Ministerial  acts,  liability  for,  66  D.  485.  436. 
Motives  of,  are  not  subjects  of  Judioial  inqniiy,  66  D. 

486. 
Not  liable  for  neglect  of  discretionary  or  Jndidal  daty, 
66  D.  48o. 

when  exercising  leglslatiTe  powers,  82  D.  64. 
Obstmction  <rf  runmi^  streams  by,  66  D.  440. 
Rocket,  negligent  firing  of,  by  servant  of,  82  R.  619. 
Running  streams,  liabiuty  respecUng,  66  D.  439. 
School-house,  liability  for  unsafe  condition,  68  D.  851. 
Telegraph  wire  of.  negligeot  suspension  of,  82  R.  619. 
TMpass,  action  of,  against,  76  D.  694. 

IL  Actiont  agakuL 
Oompelling  levy  of  tax,  85  D.  546. 
Rvidience  of  attempt  to  suppress  plaintUTs  erldenoe  in 
action  against,  42  R.  82. 
servant's  attempt  to  suppress  evidence  in   action 
against,  42  R.  32. 
Exemplary  damages  against,  62  D.  889:  95  D.  69&. 
Garnishment  of.  18  D.  200,  204;  82  D.  670. 
reasons  for  denying  right  of,  18  D.  fOL 
where  allowed,  18  D.  205,  207. 
where  refused,  18  D.  206,  207. 
Judgment  against,  duty  to  provide  for  paymenl  of,  85 
Dm  544. 
is  conclusive  in  wandamtu,  99  D.  583. 
Uabilltv  of,  to  execution,  27  &.  88-85. 
Limitation  does  not  apply  to  torts,  when,  28  R.  676. 
Jfamfamusto  compel  tax  levy,  85  D.  544. 
Power  to  provide  for  payment  or  funding  of  debts.  96 

D.  559. 
Property  which  may  be  taken  for  debt  of,  85  D.  544. 
Quantum  meruit,  when  not  liable  on,  81  D.  107. 
Quo  utarranto  against,  30  D.  48. 
Town,  action  against,  right  of  inhabitant  to  defend. 
27  D.  695. 
inhabitant  of.  competency  as  wf tness  for,  27  D.  605. 
judgment  against,  who  bound  by.  27  D.  605. 
Statuto  of  limitations,  application  to  actions  by,  82 
D.  719. 
applications  to  lands  dedicated  to  public  nse.  82  D. 

719-721;  52  D  486. 
ran  against,  48  R.  24-88. 

12.  LiabaUy  €/ InhaHtantt, 

Bxeeatlon  against,  levying  on  property  of  dtlxen.  81 
D.  166;  41  D.  156. 

Liability  of  citlxens  for  reward  offered  l^,  26  IL  10. 

Quail  corporations,  such  as  towns,  liability  of  mem- 
bers for  debts,  43  D.  094. 

III.    RlOBTS  AXP  LiABiLmss  RicsPBonvo  Stbbrb. 
1.  Opening  qf;  How  Aequired;  Nature  </. 
Adverse  possession  of  street,  32  D.  719,  721. 
Attempt  to  open;  when  enjoined,  53  R.  848-350,  858, 

854 
Oannotbe  opened  through  depot  of  railroad,  40  R. 

748,  740. 
Oemetory,  enjoining  laying  of,  through,  21  R.  647. 
Condemnation  of  lands  for  sirecU),  2*2  D.  634. 
Cut  de  aae  may  be  good  as,  29  li.  bl~5^ 
Dedication  of,  22  D.  0;i4;  33  D.  714. 


Defects  In  opening,  waived  by  not  oblaeClng,5l  & 

Distinction  between  stneto  and  highways.  27  R.  717. 
Ifectinent  Ues  by,  for  street  or^qnaiv,  61  R.  478. 
Wooding  private  property  is  a  taking,  26  R.  460-161 
oighway  may  be  obtained  taj  advene  poreoMioii,  u 

JfandofMisto  oompel  opening  of  all^,  S  R.  44& 
Need  not  be  a  thoruughfare,  a)  R.  61-53L 
^ning  of  hlffhway,  damages  for,  26  R.  468.  450. 
Patented  articles,  power  to  let  oontracts  when  nse  oL 

iB  nquired,  97  D.  190. 
Pien  at  ends  of  streets  an  men  •«t»t»fifHit,  47  d' 

880L 

Power  to  oontnot foroie of  patented  pavwaento oa. 
97  D.  190.  ^ 

of,  over  streets.  genenQy,  48  R.  474. 
Rights  of  public  in,  68  R.  601,  602. 
Right  to  oompeusatlon  for  takii^,  waived  by  delay,  M 

A.   Il8k 

Stnets  and  roads,  distinotion,  as  reganis  pahlie  richli^ 

66  R.  S60. 
TUdng  land  of  oemeteiy  f  or,  24  R.  56L 

1.  2^  What  Ueee  May  be  PmL 

Aotlons  against  raflwaj  ooipontions  for  oring,  81  D. 

810. 
Aathorlty  logliF<s  right  to  holkl  raflwaj  In,  28  R  288, 

269. 
Authorizing  tdegxaph  poles  hi,  without  oompeosalioa. 

43  R.  14-19. 
Oompensatlon-oa  laying  railroad  in  stnetn,  87  R  224- 

229. 
Oompensating  owner  on  use  of,  for  railrand.  48  R  14, 

15,18. 
Damages  for  eoMtmoting  tonaol  along  stnet,  26  BL 

459. 


Estoppel  of,  by  pennlttlng  ontlay  by  gas  eompaiv,  S 

Hono-nilway,  right  of,  to  nse,  86  D.  258. 
Munidpality,  right  of,  toanthorlne  nllroad  fa,  87  R. 

224-229. 
Power  of  legisbtan  to  anthorias  nilroad  In.  86  R 
210. 
to  allow  nUroads  in  stnets,  87  R.  2S4-229L 
to  authorise  use  of  nilroad  in,  88  D.  SIA. 
lUilroad  In  stnet,  83  D.  616;  86  D.  210;  56  D.  8B6. 
indicuble  for  obstructing,  when,  44  R.  470,  47L 
in,  individual  may  restrain  wtwn,  62  R.  676. 
in,  right  of  abattiog  owner  to  oompsnsatioa,  38  R 
267-271. 
Railroads,  right  to  Uy  tracks  hi,  87  R.  224-S29i 
Right  of  mlway  touse,67  D.  202;68D.S88,6tt:n 

D.  810. 
Right  of,  to  authorine  the  eoostrootioii  of  nilroad  la, 

33  D.  516.    Seealso,  66  D.  896. 
Shade  trees  an  not  nuisance,  88  R.  188.. 
Taking  land  in  street  for  nilroad,  66  D.  886L 
of  street  under  eminent  domain,  88  Di  616;  66  R 

396. 
of  lands  in,  for  nilroad  purposss^  66  D.  886^ 
of,  for  nUroad,  83  D.  516L 
T«lecnph  poles  an  nuisances,  88  R.  127. 
right  to  reflrubOw  erection  of ,  54  R.  2»1,  SML 
when  a  nuisance,  27  IL  757. 
Use  (rf,  for  sewers,  drains,  etc.,  67  D.  664. 
Use  of,  for  steam  or  horse  cars,  69  D.  662, 668. 
Using  for  water  or  gas  pipes  without  oompensatton,  fil 

^R.  250-252. 
Wharf  may  be  used  for,  without  oompensatton,  28  R 
269. 

8k  ^SSHMISfllL 

Assessment  for  street  improvements,  eonstitoUoaal* 

ity  of  Uw  authorizing,  55  D.  286. 
Assessment,  notice  of,  55  D.  290. 
Cemeteries  not  subject  to  street  assessment,  21  R  M7. 
Improvement,  Judgment  of  council  as  to  neoesiltr  <^ 

street,  4S  D.  545. 
Improvements,  assessments  for  street,  65  D.  28Sb 
Ri;,'ht8  of  corporation  to  improve,  29  D 
Street  assesDment,  77  D.  66;  78  D.  87L 

differ  from  taxes,  67  D.  297. 

personal  Judgment  for,  67  D.  297. 

right  to  impose,  67  D.  297. 
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4.  Jhtt9  Co  Kmp  in  Bepair. 
(kn  tnctad  ti^  te  kaopbiff  Uf bwij  In 

a  61. 

MMthvitiwIi,  degree  oC  CM*  reqnbed 
7  R.  41-  4C 
bhiB^rlar,7IL4S,4i. 
■MM  of  kaovledfe  equal  to  knowledse.  7  a.  M. 

Mtiot, from  wlMtlMrto Inferrable, 7  B.  43, 44. 

Hiiet  lofarTed  from  oontiDiuuioe,  7  B.  48, 44. 

Bdite  infemd  fraoi  notoriety,  7  B.  43, 44. 

Dotiee  B»j  be  inferred,  7  R.  4S,  44. 

Bodee  <rf  defeei  neceemry,  7  &  4S,  44. 

rnewnble  opportunity  lo  repair,  7  B.  44^ 
Dvtal,  DoUoe  of,  to  dtiaen  is  not  notice  to,  7  B.  44. 
M<ct,  Docioe  whether  inferrable,  Jnxy  determinoe,  7 

R.  44 
MkM  in,  for  whieh  dty  ie  not  answerable,  91  D.  724 
Do^  to  keep  etreeU  in  repair,  50  D.  629. 
Rtf  Mfteetof  duty  in  Iceeping  roads,  walks,  ele.,  In 

repair,  90  D.  731. 
ta  nnderinf  streets  wnsefe,  flO  D.  487. 
l^naity  reeoverable  by  town,  from  one  tearing 

■Bvot  vnssfe,  34  D.  40;  60  D.  776L 
bAebMot  for  nsf^eci  to  lepabr  streets  and  tiighways, 

i;d.w. 

UiUi^  tor  deleetiTe  ways  Is  statutory,  t4  R.  8S. 
fv  defects  In  streeU  and  bighwuys,  68  D.  162,  629; 

»  a  784;  53  D.  67,  820.  36/. 
ter  iiaare  to  keep  In  repair,  43  D.  7?4;  60  D.  784;  68 

D.  S64;  68  D.  67,  820, 367;  57  D.  663;  50  O.  b^. 
krtutan  to  kem  streets  and  draius  in  repair,  00 

a  731. 
larialuT  resaltlng  from  defects  In,  66  D.  467;  79  D. 

78S;  86  D.  346,098. 
hroegleet  to  keep  street  in  repabr,  43  D.  784;  68  D. 

IH;  57  O.  563;  50  D.  162. 
d  Ql7  for  non-repeir,  63  D.  361-356. 
of  monkipal  eorporatton  for  failure  to  keep  In  re- 
pur.  57  D.  668. 
of  proportv  owner  tbr  non-repair  of  roads,  63  D.  366- 

»7;  «  D.  635,  630;  100  D.  360. 
of  lovns  for  defecu  In,  60 1>.  784;  69  D.  162. 
Muidpd  eorpoiations,  and  person  lenvlnx  street  oat 

of  ra|i^,  are  not  w»  pan  delicto,  34  D.  40. 
^iM&  «*  leoeir  hiffhways  and  bridjces  at  common  law, 

UB.61 
KoKilfnoe  on  port  of  eity  or  town,  what  is,  60  D.  686. 
Kodee  of  defects  not  neoeeeary,  wben,  7  R.  44. 
MooaitoeanDeitanan  of  defect  in  street  as  notice  to, 

H  R.  84-88. 
loilitble ler  oOoar's  ncgleet  to  repair  highway,  U  B. 

87. 
SoiBiieeiB,  wtel  la,  48  D.  nS;  68  B.  643. 644. 
**^onry  over,  from  person  who  has  left  street  unsafe, 
^»»a40;60DLn«. 
**»■>»  aatlwriiimc  tax  impoees  duty  to  repair,  60  B. 

Ml 
2^  doty  of,  to  keep  roads  fai  rspalr,  88  D.  646. 
"o*B  n^  reeofer  from  person  leaving  unsafe  street, 

S4a40t 
^'oaiUp^UaUltty  of,  for  non-repair  of  roads,  63  D. 

»a453. 
Itmfam  ooimaitted  by  not  keeping  streets  In  repair, 

uam         "^ 

11  OMmeCton^. 

ActtoB  bjr  private  person  for  obetraction  of,  81  D.  183. 
*™<iniinir  obstruction  of  streets,  52  D  487. 
wmAhaiEl  ourket  houses  on  streets,  48  R.  473,  474. 
*w"%  of  dties  aiid  towns  for  leaving  objects  in,  an 

oimaoasble  tfane,  9S  D.  609. 
MtMdamu  to  oompel  removal  of  obstruction  in  street, 

'Mdowtf  to  lemove  obstruction,  88  R.  448. 
MoBidptl  onUaanoes  authorizing  obstruction  of,  84  D. 

Venues  In  itnet,  faistanoee  of  liability,  48  D.  TlSi  58 

^J«u  in,  liability  <rf  private  persons  for  Injuries 
•»*wrt  hy,  93  D.  6ia 
nvder  most  ass  care  to  avoid  injury  from,  98  D. 
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ObstmeUng,  81 D.  188;  67  D.  SOB 

Obstruction,  indirldual,  when  soay  restrain,  08  B.  674- 

67& 
Permanent  obetruction  to  nuisance,  88  R.  187, 188. 
PtthUc  nuisance  in,  action,  wlkcn  lice  for,  86  B.  688- 

637. 
Steam  tnetlon  engine  In.  to  nuisance,  96  B.  78L 
Street  rolter  left  in,  liability  I6r,  18  R.  400. 
Street  roUer  left  In  street,  iqjufy  hy,  18  B.  lOOl 

6L  Amis  and  ies  M. 

Oompensatory  damAgee  only  allowed  ibr  injoiy  froas 

snow  in,  7  B.  808. 
Duty  to  ksep  dear  of  ,  47  B.  740L 
Ice  in,  whether  a  defect,  47  R.  746. 
UabUity  of  town  for,  7  R.  206-208;  47  R.  744-747. 
Obstructed  with  snow,  cars  required  in  using.  7  R.  808. 
Snow  In  highways,  Jury  dsddss  whether  due  cars  ussd, 

7R.  208. 
Whsn  liable  for,  60  B.  46, 47. 

7.  CN»^0sCf  CalmdaUd  to  FrigkUn  fforws. 

Damsgee  for  frightening  hone  by  animal  or  obetrw^ 

tion  Improperiy  in  road,  92  D.  616. 
Defect  In  highways,  causing  runaways,  liability  flbr, 

87  B.  808  899. 
Evidence  to  show  whether  object  in,  was  calculated  to 

frighten  hones,  98  D.  608. 
Frightening  hones  by  object  in,  does  not  make  town 

liable,  90  D.  194;  08  D.  608-611. 
Hole,  frightening  horse,  whether  approximate  cause, 

50  R.  678-674. 
Injury  from  horM  taUng  fright  at  engine,  88  B.  688, 

629. 
Liability    for  injurlee  oocsaioned  by  unmansgeabto 

horM  and  defective  road.  ft»  D.  93. 
Licensing  exhihition  of  anunal  bi  street,  liability,  86 

R.795. 
Lumber,  showhig  that  other  hones  not  frightened,  67 

R.812. 
Objeoto  in,  lilcely  to  frighten  horsss,  82  R.  528,  529;  87 

R.  757;  34  R.  630,  631. 
whether  of  nature  to  frighten  hones  Is  question  for 

Jury,  98  D.  610. 
Snow-plow  frightening  unfastened  horse,  liability,  88 

B.618. 

a  ;9^nsand^wmn^s: 

Owning,  whether  a  nuisance,  38  B.  128 
Liability  for  injury  from  falling  sign,  8  B.  866. 
Signs,  what  not  proper,  38  R.  127 
Statute  against  projections  ovsr  or  upon,  msenlng eC, 
86  R.  886,  387. 
0.  Sxeavationt  or  Dangerout  Ptaeea  in  or  Near. 

Adjacent  lands,  right  of  travelen  to  go  over,  In  csss 

of  necessity,  64  D.  731- ^S4. 
Barrier,  nejclect  of  town  to  erect,  79  D.  704, 706. 
Barrien  at  side  of  street,  duty  to  orect,  68  R.  626-530. 
Excavation,  interfering  with  or  malcing  without  aor 
tbority,  86  D.  347. 

and  want  of  repair  in  h{ghwaya»  79  D.  701 

left  unguarded,  66  O.  4;i9. 

near,  23  R.  188, 184. 

near,  duty  to  {fuard,  26  R.  666. 

near,  liability  of  one  for,  28  R.  108. 

outside  of  highway,  24  R.  26. 

outeide  street,  injuries  from,  68  R.  628-68QL 
Fencing  at  daiieerous  points,  23  K.  184. 
Injury  from  emDankment  or  excavation  near  highway, 

46  R.  648-660. 
Keeping  margins  passable,  66  R.  692. 
Liability  for  excavatin}(  or  obiitructlng,  36  D.  68L 
Obstructions  at  side,  injuries  from,  27  R.  767. 
Obstruction,  whon  within,  27  R.  767,  768. 
Btrees  left  unguarded  and  dangerous,  74  D.  761 
Trench  near  public  building,  liability  for,  36  R.  158L 
Untoiarded  enibanicmeut  in  street.  68  R.  629,  530. 
WaUs  of  burnt  building,  liability  for,  56  R.  441 

10.  DrcUrw  arul  Setoera  in. 

Drains,  liability  for  obstruction  in,  85  D.  691 
sewen,  etc,  use  of  streeU  for,  67  D.  554. 
sewers,  etc,  use  of  streete  for,  by  individuals,  67  A 

Sewen  and  culverto,  failing  to  repair,  20  R.  626^S2& 
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i«w«n  Mid  eolTwrts,  iMglifent  oonatnictkxi  «f,  10  B. 
Bmra.  dafeoto  In  pUn,  no  liabili^  for,  64  B.  871, 

d«(«niiliiiQf  rfM,  whflttier  Judkial  Ml,  M  &  9n- 

6SL 
datj  M  to,  to  R.  828. 
duty  to  provide,  20  R.  828. 
•rror  In  plan,  UablUty  for,  U  R.  667. 
InaufflobNit  giao.  liability  for,  20  R.  828-8SL 
Uabilitj  for  dacision  reapecUng  Uma,  moda  or  placa 

of  boildlog,  60  D.  4S6. 
Uabflity  for  defldeiM^  uf,  88  D.  486. 
Uablliiy  for  Imperfect  oonatruction  of,  80  D.  400i 
liAbUItT  for  overflow,  24  R.  668,  667. 
nerlMt  in  repairing:,  24  R.  667. 
na^lganca  in  oon  *traction  or  repair,  HablUty  for, 

64  R.  871,  872;  81  D.  88& 
■olioa  of  want  of  repair,  20  R.  827,  828. 
overflowing,  liability  for,  20  R  828-8n. 
powera  of  oflloani  in  locating,  are  aiMurf  Jndidal,  81 

D.  888. 
Onguarded  aawer,  60  R.  104. 

IL  Orading  and  Flooding. 

See  ante.  III,  10. 

Oannot  flood  land  in  changing  grade.  81  R.  114. 
Gbanglng  flow  of  ■urfaoe  wator  in  grading  atreete,  88 
R.  818,  817. 
grade  ia  not  taking  of  landa,  28  R.  457-^481 
grade,  lUbUity  of  town  for,  7  R  200. 
grade  ao  as  to  flood  land,  24  R.  10. 
Cutting  down  one  to  improve  another,  28  R.  482. 
Oompenaating  owners  for  changing  gnulea,  18  R.  608. 
Uamagee  ariaing  from  grading.  78  D.  760. 
noodUig  in  changing  etreeta.  liability,  86  R.  642,  648. 
lands,  liability  Tor,  43  D.  723. 
private  lands,  24  R.  10. 

property  in  chanufing  grade,  liability,  28  R.  480,  48L 
real  property,  liability  for,  86  D.  602 
Onuling  by  allowing  perMns  to  take  msUerlal  frotai 
atreeta,  10  R.  19. 
or  regrading  street,  liability  of  municipal  corpora- 
tion for  injuries  resulting  from.  32  1>.  734;  88  D. 
129;  43  D.  723;  49  D.  421;  63  D.  320;  65  D.  91. 
or  rsgradlng  streets  liability  of  city  for,  32  O.  734; 
88  D.  129.  43  D.  723;  49  O.  421;  68  0. 320;  55  D.  91. 
er  regrading,  damagea  reeulUng  from,  liability'  for, 
821).  784;  88  D.  129;  48  D.  723;  68  D.  320;  49  D. 
481;  66  D.  91. 
fltrseta,  power  with  reapeci  to,  84  D.  669;  80  D.  128. 
Interest  of  adjacent  land-owner  in.  68  D.  658. 
Liability  for  changes  in  streeU,  22  D.  766. 
change  in  grade  of.  7  R.  260;    79  D.  447;  100  D.  880. 
plan  of,  66  D.  436. 

to  property  owners  for  grading,  81  D.  809l 
Maliciousiy  digging  up  streets,  dama^^es  for,  82   O. 

734. 
Obttructlng  flow  in  improving  streets,  32  R.  274. 
Uflloers  chans<ing  grade,  liability  of.  26  K.  468-4a0.> 
8peciflc  statute  remedy  for  changiiitc  grade  must  be 

followed.  7  R  260. 
Surface  water,  liability  respecting,  66  D.  439,  440l 

12.  Coasting  in. 

Coaating  on,  to  nuisance,  61  R.  860.  801. 

lujury  ntun  boys  coasting  on  common,  35  R.  782,  788. 

18.  SidewaUa  and  CrottHngt, 

Aflseaament  for  sidewalks,  28  D.  264. 

Croesing,  opinions  as  to  safety,  oompetoncy,  58  R 

179.  181-186. 
Injury  from  defect  in  plan  of  sidewalk,  43  R  91. 
Ordinaiicee.  regulating  and  providing  for  exiwnse  of 

sidewalks,  28  D.  264. 
Sidewalks,  dutv  to  keep  passable,  66  R.  098. 

liability  for  defective,  28  D.  264. 

liability  to  child  at  play  fallin;;  throuifh,  42  R  80L 

aafety  of,  opinions  as  to.  59  R.  ISO.  181. 

naing  for  business  purposes,  38  R.  127. 

naing  one  known  to  be  dangerous,  44  K.  278-279. 

14.  lAabUity  for  CvrUractof^  AcU. 

Uabinty  for  acta  of  Independent  contractor,  27  R  847- 
650. 


UaUIHy,  aol  or  neglect  of  atreei  onntneton^  81 R 
688;  74  D.  781;  80  D.  88;  100  D.  880. 

acta  of  contractor  of  aewer,  27  R.  840,  660. 

blasting  done  by  independent  contractor,  20  R.  18-48 

•ontnwtor  eocoavating  In,  87  R.  70S,  704. 

where  oontraator  leavea  street  unaafe,  27  R.  848  8Ml 
Vo4  Uabia  for  aits  of  contraotor,  64  R.  00^  OL 

U.  A0lion»/or, 

m,  Travilen,  Who  ara. 

inland  penon  mnst  be  traveler,  24  R.  SB,  90L 
**  Traveler,"  meaning  of ,  86  R.  868L 
one  alighting  and  leaving  road,  wfaathar  to,  84  R  26. 

who  to,  to  as  to  raoover  for  negllganoe,  86  R.  86& 

8.  Who  Detennines  Negligenoa. 

JiU7  deddea  whether  due  ears  oaed  to  keep  aafak  7  R 

aoR 

Safety  of,  qneatlon  of  law,  when,  60  R.  179L 
Buffldenoy,  queation  of  fiact,  60  R.  180. 

SL  Pleading;  Evidonoe;  Proxlnaato  Gaoaew 

IMeei,  when  proximato  oanae  of  loaa,  47  R.  888;  68  R 

184-166L 
Svldence,  expeHenoe  of  others  as  teat  of  daqgweai 
condition  of  highway,  87  D.  197. 
•f  capacity  of  speed  of  horse  injoied,  48  R.  814. 
of  repairs  or  aliarationa  after  aoddant,  67  R  181, 

184. 188, 187. 
of  aimllar  accidenU.  7  R.  808. 
that  its  streets  are  kept  in  as  good  repair  as  othei 

highways,  63  D.  87. 
that  other  hoTMa  frightened  by  miU  whtatfe,  49  K 
613. 
Injury  from  deftei,  evidenoe  of  other  acddenta,  44  R. 

894-898. 
Obatructlona,  opinions  as  to,  whether  daogeroua,  69  R. 

181-185. 
Opinion  as  to  pmdenoe  in  driving  over  defective  way. 

59  R  188. 
Safety,  oompetenoy  of  road  boilders  to  testify,  60  R 

in,  17R 

Safety  of,  opinion  evidenoe  aa  to,  60  R.  178-186. 
Successive  actions  for  negligenoe  in  grading  not  maiu 

taiuable.  63  R  134-139. 
SufBdeney,  expert  evidenoe  aa  to,  68  R  180. 
Sufllciency,  opmions  of  witnesses  as  to,  60  R.  180. 

d.  ConUibntory  NegHgenoa. 

Care  required  in  using,  47  R  744-748. 

care  retiulred  to  avoid  injunr  from  defect  In,  74  D.  278 

Contributory  knowledge  of  tiefect  in  highway.  64  D 

469. 
Defective  ways,  nse  of  road  most  be  towfol.  84  R  26. 
Injurv,  knowledge  of  defect  in,  oontribuuM  to,  wlien, 
54  D.  409. 
to  one  loun^ng  against  defective  railing,  84  R  25l 
to  one  playing  in  street,  24  R  25. 
to  one  turning  out  of,  because  of  defeat,  S7  R.  768 
to  one  nnlaw&ll^'  using.  24  R  26w 
while  using  road  on  Sabliath,  24  R  80L 
Liability  to  child  playing  in  street,  65  R  884,  80L 
Person  knowing  of  defects  in,  cannot  recover  for  la- 

juriee,  64  D.  489. 
Traveling  on  dark  night,  whether  negligent,  45  R  660 
Using,  when  known  to  be  dangerous  from  ios,  47  K 

744-747. 
Violating  law  of,  does  not  excuse  negligence,  80  K 
193-196. 

MUBDBB. 

See  GuMiXAk  Law,  VI,  19, «. 

NAMB9. 

See  CwMiwAb  Law,  IV,  7;  Dttoa.  Ill,  8;  BLsonom, 
111;   iDsn   SoxAJia;  JuDOMBxra,  I,  1, 6;  TaAoa 

MARKS,  I. 

Changing.  21  R.  188. 

Law  knows  but  one  name,  21  R.  181, 18L 

Misnomer,  see  OijrraAcra,  1. 

Omission  of  middle  name  or  initial,  21  R.  I8L 

**Junior"  or  "senior"  no  iwrt  of,  21  K.  182. 

*^unlor  Is  no  part  of,  40  D.  240. 

Wrong  name,  action  on  contract  made  In,  42  D.  084 
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NATIONTAL  BANKRUPT  ACT. 
In  BASKRurrcT  axo  Ixmolvucot,  VIIL 

NATION  A.L  BANKS. 

8m  BAJHU  AXD  BAXKUC4I,  L 

NATURAIiIZ  ^TION. 
Sn  AUMSik 

JTAVIGABLE  WATBB. 

8m  WATKR-OOl'ASn. 

NAVIQA.TION. 
•n  WATiR-oouRsn,  IIL 

NBCBSS  ABIES. 

Im  OvAmviAii  AJio  Wajid,  1, 1;  Uusbaitd  aitd  Win. 
Ill,  S»  Utaxct,  II,  i;  tf  arkiio  Womu,  I«  6. 

NB  EXEAT. 
Mmlnat  panon  noi  a  dtiaen  or  resident,  14  D.  sas. 
iMlaad,  14  D.  600. 

Uw  relAUnff  to  UM  of .  In  the  Unltod  SUUt,  18  D.  719. 
Nauire  and  porpuM  of,  IS  D.  718i. 
Un^n,  14  1>.  600. 
VacMinf ,  14  D.  fi08L 

Vhwi  DMj  tamo,  and  effect  of,  14  D.  6601 
Whm  ahciliahad,  14  D.  561. 
VritoC,  wtMo  lias,  88  D.  420. 


NBOLIOBNOB 

L     WBAV  OOMSflTWH. 

Otfiwnil  Rules  oi  to. 
MutaJtt  wr  AeeideitL 


1. 

4  Iktm>9eram§  FrtmiMamr  Mmekimu:  Bortin 

o/ Trespauert. 
6l  VioUUioH  of  Statute  9r  OrMnanot. 
ft.  CSan/roeC  Iroirin^. 
7.  InqniUd  Negiigenoo. 
0.    Aonoas  ros. 

1.  Nature  ^,  A^JU  to. 

5.  PitMKMn^;  Jaml  a»ul  AiMMtlaa  ^afiont. 
IL  Who  J}etermmeM  Queetion  qf, 

4  Injury,  When  Rtmote. 

6.  CootMnUiaa  and  Con^rffrutory. 

C  Bwiaenoe;  Burden  of  Froofi  Preemn^tiome, 

7.  Duly  to  lenem  Injiury. 
t,  -  -' 

a 

%m  AfvowraT  aitd  Cunr,  IT;  BbAinm;  Baiaan; 
Cavaia;  OoovTiBi;  Damaom;  DBira«iaTi;  Evi- 
aaaoB.  FV,  <;  Fnani;  Gas  GoKrAMiB;  Hiouwatb; 
UoMAM*  A«o  Win,  III,  8;  IvrAKor,  II.  7;  1vk« 
KaarwWto  V;  MAaraB  a*o  SuTAirr;  MuviarAi. 
OMiroAAmoBS,  II,  10;  Orrica  axd  OmcRRv.  111. 
f;  Parbht  asd  GiubD,  I,  4;  PuraioiAsia;  Fost- 
MAarwui;  Qonnom  or  Law  a«»  Pact;  lUib' 
BOAaa;  RaoaiTBRa;  SuRarrsuir,  IV,  I;  Survi- 
val or  Acnom;  Trlborapu  OoMPAHua;  Wuarvbr. 


aaa  AsBrcr.  II,  5. 

OiMinlKitoc7,  aae  Bprobx  op  Proop. 
Uifhvmya,  aae  MvjiicipaIi  Oorporatioih,  UL 
ftenffi,  aaa  Bxaoonoxs,  XIX,  S. 


L    What  Oomnrvraa. 
L  GenaraX  Rvdee  a»  to, 

■^  act  tauBinantlj  dangaroos  to  human  Ufa,  17   D. 

ML 
Ckra,  oitUitarr,  what  la,  65  D.  07S. 
Culpable  negli^nce  defined,  78  D.  7SL 
I>egrM«  of,  10  R.  S77,  37S. 
fHra  aroaa,  oara  required  In  carrying,  47  R.  807. 
Owwral  ralaa  aa  to,  67  R.  405,  40& 
Ordinaiy  op  raaaonablo  oara  daHned,  49  D.  805;  66  D. 

«71;  80  D.  688. 
TUagraph  eompaoica,  dafraa  of  caia  requirad  of ,  1  B. 

460,401. 

a  JRafcia  or  AeoidonL 

4aeldaat,  raaponaiWlity  for,  89  D.  140. 
rtapoualbillty  for,  whan  artaing  from  daofaroai  act, 
80  D.  14a 


Accident.  raaponatblUtj  for,  aiian  arising  from  lawful 

act.  89  D.  150. 
Fire  arma,  liability  for  accidental  discharge,  47  R.  S07. 
Mistake  and  nagligeace  distinioushed,  45  D.  (>3L 

a  Fire. 

In  setting  fire  on  ono*a  own  land,  96  D.  049. 
Liability  for  loss  fh>tn,  85  R.  O49-0.')l. 
Pnixlmate  causa.  Intervening  building.  58  R.  796,796. 
Pnixiinate  cause,  what  is.  35  R.  C49-05L 
RaihxMds,  UabUlty  for,  0  R.  5g7-60a 

See  BAiLROAoa. 

4.  Dangeroua  PremiMeeorMaehinee;  Herein  ^  Treo' 

paeaere. 

Bridge,  duty  towmrds  children  In  maintaining,  69  R 

l(i4,  106. 
Oara  necessary  towaida  persona  Invited  on  premlsaa, 

84  R  233-280. 
Child  falling  thiough  broken  atairway,  84  R.  838. 
Child  killed  by  uufastenmg  oar,  liability  for,  81  R 

210.  21L 
Dangerous  Inatrumenta,  right  to  keep  on  premises,  80 
R.500. 
machlneiy.  Injury  to  children,  bj,  81  R  800,  810, 

813. 
machlnea  on  opening  near  street,  40  a  008-070. 
pitfalls,  83  R  184. 
premises,  duty  to  protect  against  children,  81  a 

200-213. 
premises,  elevator  close  to  street,  31  R  209. 
premises,  guarding  sgaliist  children  trespassing.  50 

R.  25. 
premises,  injury  to  children  trespassinjir,  31  R  207. 
premiMS,  liability  for  Injury  from,  81  K  207-213. 
premises,  liability  o(  relig-ious  snclety.  34  R  233. 
preraises.  liability  to  trespasseni,  28  K.  564-50'. 
premises,  liability  to  persons  invited,  84  &.  2.58-230. 
premiaaa,  liability  to  childran  trespassing,  50  R  28- 

8& 
premiaaa,  liability  where  lloansa  to  uae.  59  R  88. 

87. 
premlsea.  negliganoe  of  thlni  peraon  as  defense,  81 

a  811-818. 
premiacs,  owner'sduty  towards  children  trospassinti, 
40  R.  007-070. 
Duty  to  keep  one*s  premlsea  safe,  88  R  183,  184. 
Klevator,  left  Ofieo  ami  uniruanied.  40  a  009. 
Excavations,  duty  to  Knard.  26  R  560. 

near  hi;;hway,  83  a  183, 184. 
Injuries  to  one  on  premises  without  invitation,  88  R 
133  18^ 
to  Infant,  for  what  not  liable,  5  a  149. 
Injury  from  machlneiy  to  licensee  on  premises,  54 
a  728. 
from  hone  fri^taoed  at  ateam  whistle,  22  R  528, 

6'iO.  ^ 

to  boy  from  apparatus  in   erecting   building,  60 

a  26. 
to  child  from  turn-table  not  fastened,  81  a  207. 
to  children  playing  ruund  truck  left  in  street,  81  a 
209. 
Insecure  protection  to  callan  or  vaulta,  96  a  503- 

500. 
lustanoes  of  injuries  from  dangerous  promises,  26  a 

562-507. 
Invitation  to  go  on  premiaaa,  whan  Implied,  69  a 

26,  27. 
Liability  for  unsafe  premises  leased,  19  a  328.  829. 
of  one  storing  water  for  its  encape,  17  R  263.  264. 
uf  owner  of  dangerous  premises,  26  R  fiO  .'-:>67. 
to  licensee,  falling  in  excavation,  80  R  688. 
Macliinery,  liability  for,  to  childran  tresiiossing,  60 

R  24. 
Preniim3s  must  be  mia  to  those  Invited,  26  R  502- 

564. 
Property  owner,  buildings,  liability  for  neglect  ot 
non -repair,  87  D.  008. 
builfimgs,  liability  for  nagleot  of  persons  erecting, 

87  D.  662. 
dangenitt^  place,  liability  for.  87  D.  069.  062. 
elevator,  liability  to  person  falling  down,  87  D.  005. 
tntrudurs  on  premises  of,  not  answerablu  for  injury 
tu,  87  D.  802. 
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Pft»pcrtj  owner  inviting  person  toTisft  bis  premlset  ii 
aosvrerable  for  injuries  to,  87  D.  062. 
Habilitj  of,  for  defects  in  oellu'-doon,  tnp-doors, 

etc.,  87  D.  oas.  864. 
dftbUity  of,  for  defects  in  pMsage-wsjs  to  business 

house,  87  D.  864. 
Intbllity  of,  for  defects  in  sidewalks,  87  D.  66& 
liabilitj  of,  for  excavations,  87  D.  06& 
Uabittty  of,  for  falUng  walls,  87  D.  606. 
liabili^  of,  to  persons  injured  by  defect  bi  premisss^ 

87D.  66i. 
machinery,  UabUlty  for  dangerous,  87  D.  6661. 
manif  pennitting  persons  to  enter  on  premises  does 
not  make  him  answerable  for  injury  to  them,  87 
D.007. 
8now  and  ice,  property  ownn's  HablUty  for,  17  B.  016^ 
617. 
when  may  rsoover  fbr,  08  D.  421. 
Trespass  does  not  excuse  negligence,  80  R.  IOIK'197. 
Trespasser  acta  at  his  peril,  53  D.  387. 
assumes  risk  from  condition  of  premises,  60  B.  ti. 
care  required  against,  69  R.  603,  0(M. 
when  may  recover  for  injury  by,  86  D.  104. 
Trespassing  ohildren,  owner's  duty  to  guard  against^ 

60R.24. 
Tum-tabloL  injury  to  ehfldien  trespassing,  60  R.  t8,flOb 

unlocked,  in  place  accessible  to  ooys,  40  R.  668. 
Unfenced  excavation,  liability  for,  to  child  trespaesing, 
W&.2S.  ' 

6.  ViolaHon  <i/ SttUuU  or  OrdinanM, 

Contributory,  not  exeosed  by  violation  of  ordlnaaea, 

49  R.  628,  620. 
Individual  may  sue  for  injufy  through  violating  or* 

dinance,  63  R.  62-65. 
Injury  to  horse,  let  on  Sundsy,  16  R.  281 
No  action  lies  for  not  providing  fire  esci^iMS  required 

by  statute,  61  R.  10-14. 
Ordinance  or  statuto,  violating  does  not  excuse,  80  B. 

191,  193. 
Vlolatiiig  Uw.  does  not  excuse,  80  R.  417,  418. 

law,  right  of  one  violating  to  recover,  45  R.  80^ 
Violation  ot  ordinance  as  contrl^utoiy  negligence,  0  R. 

644. 
of  Statuto  sa,  61  R.  10-14. 
of  statuto  or  ordinance  as,  63  R  62^66. 

0.  Contract  Waivirtg. 

OuTier  cannot  exempt  from  liability  for,  8  R.  180:  10 

R  Off.  S67-S7& 
Oarrier,  right  to  exempt  for  liability  from,  1  R.  IML 
Carrier's  exemption  does  not  cover,  2  R.  180. 
Oonlract  waivioK  statute,  liability  for,  44  R.  688,  634. 
Limitation  of  liability,  see  Gommox  Cajiiuxu,  I,  6, 10, 

II,  10;  EXPRIBS  COMPAKIES. 

Limitation  of  liability  will  not  excuse,  44  R.  620. 
Servant's  contract  waiving  claim  for,  68  R.  830-838. 
Telegraph  company  cannot  limit  liability  for,  11  R.  16& 
Telegraph  oompanies  cannot  relieve  themselves  from, 

by  regulations,  9  R.  149. 
Waiver  ofmasler's  lUbility  for,  by  servant,  68  D.  728. 

7.  Imputed  Negliffgneo, 

Bailments,  bailee's,  to  bailor,  23  R  0. 

Carrier's,  to  passenger,  28  R.  4-9;  88  R  615;  64  R. 

187-143, 
whether  imputed  to  passenger,  28  R.  666*667. 
Contributory  nesriigenoe  of  oo-eervant  m  defense,  20 

R  102-104. 
act  of  parent  whereby  child  is  hurt,  65  D.  677. 
Driver  of  private  team  and  one  riding  by  invitation, 

23  1^8. 
Driver's  or  carrier's  to  passenirer,  67  R.  494-611. 
Driver's,  to  one  riding  in  conveyance,  64  R  186-146i. 
Katuer's  to  daughter.  54  R.  144. 
Qrandparent's  to  gran  Ichild.  57  R  600,  501. 
Guardian,  negligence  of,  k>ars  infant's  action,  6  R  149, 

150. 
LIftbility  for  negligenoe  of  hired  driver,  64  R  186, 137. 
llastor  of  ship  to  shipper.  67  R  503.  505. 
Master's,  to  seryant,  23  R.  5.  6,  7;  ^7  K.  601.  502. 
Navigator  <>f  nhip  and  those  on  board,  57  R  494,  496. 
Of  one  in  charge  of  infant  bars  action  by,  6  R  149, 

150. 
Parent  bars  infant's  action,  •  R.  149,  I6a 
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Parent's,  not  Imputed  to  child,  48  &  810L 

to  child,  23  R  6,  7,  9;  67  R  474-478L 
Servant  of  one  hired  by  plaintiff,  and  fJ**-***^ 

22. 
Servant's,  to  oossrrant^  64  R  142, 1481 

IL    Aonom  fOB. 

L  Natwnqf;  Jtightt^ 

Action  fbr,  based  upon  breach  of  duty,  48  R  tUSHk 
whether  survives,  58  R  520. 631-6;S,  63R 
when  founded  on  tort  and  when  on  eontraetk  S6  R. 
18,19. 
Death,  no  right  to  sue  for  at  oommon  law,  87  R  71i. 
statutes  giving  action  for,  48  D.  634. 
stotutes  giving  action  for,  apply  only  when  deftai- 

ant's  act  was  proximato  cause,  48  U.  OSS. 
statutes  giving  action  for,  have  no  extrateiritorisl 

effect,  48  D.  64L 
etotatas  giving  action  for.  how  eonstruod,  48  R  6SSl 
Uability  depends  on  contract,  when  and  when  not.  fl 
R.764-7ti0w 
for  manufactured  article  depends  on  contract.  SI  R. 
764,766. 
No  action  lies  for  want  of  privity,  when,  42  R  Sl> 

SIA 
Privity,  when  neeewury  and  when  not,  42  R  316-318. 
Relatives,  actions  for  injuries  to,  48  D.  01tf-«41. 
Right  to  sue  for  death  of  servant,  87  R  710. 
for  death  of  wile,  37  R  717-719. 
for  injury  In  another  state,  37  R  160-161 
for  negligent  killing  of  child,  87  R  71<^no. 

1  Pleading:  Jotnt  and  Suceeuim  AotiooM, 

Complaint  in  action  tor,  64  D.  470. 
Oonuurrent,  Joint  action  lies,  when,  88  R.  614, 6Uk 
Injury  causing  death,  practice  in  suit  for,  48  D.  837. 
Johit,  whether  all  parties  must  be  joined,  66  R  U.  Ill 
Recoveiy  aa  hv  to  action  for  future  dainag«s,  60  R 

859-381. 
Succeaiive  aotioa  fcr,  not  malntalnsbla,  68  JL  184-Uii 

R  VTko  Determinee  QueeOon  ^, 

Oontribtttoiy,  question  of,  when  nay  be  decided  by 

oonrt.  66  D  410;  100  D.  448 
when  a  ouestion  for  the  Jury,  70  D.  727;  87  D.  681 
Jury  should  determine,  when,  16  R  638,  6Slh  29  H 

102;  29  D.  102;  90  D.  407;  98  D.  494;  100  D.  Aid. 
Onlinarily  a  question  of  fact  for  jury,  61  R  60S. 
When  a  question  of  Uw,  87  R  711;  60  R.  066;  89  R  tt; 

86  D.  604,  7SL 

4  If^wy,  whon  iismoCs. 

Communication  by  Ore,  proximato  cause  when,  it  R 

167-160. 
Fire,  proximato  cause,  when,  60  R.  8L 
Fire,  not  proximate  cause  of  loes,  when,  41  R.  67. 
Ill  health  caused  by,  too  remote,  when,  34  R.  92.01 
Injuries  from  expoeuro  through.  36  R  382,  SiO. 
Injuiy.  when  too  remote,  41  R  66-68. 
Jury  determines  whether  proximato  cause,  47  R  Hi 

3S7. 
Proximate  cause,  tee  Oommox  Carruu,  II,  lib 

illuatnitions  of,  52  R  157-166. 

how  determined,  41  R  66. 

of  injury,  when,  42  R  890-898. 

of  loss,  when,  47  R  881-387. 
Sickness,  when  not  proximato  result  oC,  47  R  881-381 

886. 
Sickness,  when  proximate  result,  63  R  l.V.  160. 
When  proximate  cause  of  loa«.  '60  R  50&-574 

6.  Cofii)para<iss  and  Contrtbutaey. 

Oomparative,  65  D.  07L 

Comparative  negligence,  llaUlity  under  rule  d,  14  R 

423,  424. 
Contributory  negligenoe  of  persons  other  than  defend- 
ant, 100  D.  206. 
Contributory,  see  Commox  Cars  1  us,  II,  IR 
Contributory,  84  D.  280;  68  D.  42L 
act  done  to  save  life.  25  R  165. 
actions  during  time  of  danger,  42  R  891,  801 
actions  in  predence  of  immediate  danger,  38  R 
actii>ns  when  confronted  by  sudden  danger,  8 

164. 165. 
act  of  child,  66  D.87R 
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ObBtrlbatofy,  wfaM  cmly  whmi  thera  to  wMon  to  tmr 
duw,  66  D.  072. 
hHS  pfaifaitiff *■  right  to  TOOOY«r,  4«  D.  68S;  79  D.  728. 
K  !!»mi7. 60%.  «I0;  76  D.  346,  883;  80  D.  772; 

M^S^Mt^tt a.  608-666;  68a.  «9.  230; 

a8B.6U-616b  ^. 

W  owner   ■dJolninff  ndlrond,  buring  action  for 

ii«^61L  167. 
«OQfafllon«Mlaiiotrtaiiit7lxiiawof,66D.oa& 

«lrild  nmnlBir  on  trwUe  to  weapo  eatilo,  68  &.  lOi. 
dafoaU  dnim  tor  dAOugM,  68  D.  190. 
dcgrw  of,  66  D.  071.  ^ 

do«  not  ooECOM  w»nt  of  care,  80  R.  190-197. 
'  of  Jodgmont  in  weking  safety,  65  D.  074 
■  rale  reepecUng,  56  D.  607. 

yons  where  no  exenae,  80  R.  190-19T. 

to  aetfng  in  diaebaige  oi  dat> ,  56  D.  676. 

In  aeting  under  direction  of  defendant  or  hie  egenU, 

In  goiiv  to  place  of  danger,  66  D.  m% 

to  epreadiag  flie»  88  D.  75. 

toMractionB  ooneemiog,  79  D.  7f7. 

to  Qring  bighwaj,  23  D.  069l 

ia  qoeetion  for  Jniy,  51  R.  604,  60& 

kinds  which  bar  retief,  55  D.  607. 

Hmrt  aiiKMinl  to  want  of  ordinary  care,  66  D.  070. 

nnetbe  pctucimate,  80  &  100;  56  D.  067, 66& 

BO  eseoae  where  IxiioTj  eookl  be  avoided,  dO  R.  190- 

197. 

not  tanpotable  to  child  of  what  yean,  6?  K.  «7& 

o(aervaat»30I>.  286. 

praeompium  respecting,  86  D.  772. 

ateppinic  on  traw  to  recoTcr  hat,  26  R.  166. 

mneiencj  of,  as  matter  of  law,  86  D.  772. 

ttoKt  pinintifl  was  a  trespaaaer  or  vtolating  the  tow, 
66  D.  674. 

what  to,  9SD.  821,828. 

when  not  a  defense,  44  R.  606. 
Preehidao  recovery  of  damages,  28  D.  0891 
Remote,  dons  not  bar  ptointiff*8  recovery,  76  D.  840l 
Slight,  will  not  prevent  recovery,  79  D.  876;  99  D.  9d. 

6L  JMdffMs;  Burden  ^f  Pfw^f;  Frunmptunu, 
Bonton  off  praoff  concerning,  when  locomotive  commn- 
ntoatae  Are,  88  D.  71. 
af  proofs  prasomption  from  aoddenft^  60  R.  668- 

afpffavteir,7SD.888;  78D.  70& 
Gtoutfing  eonstmetliMi  after  accident,  admlaslbillty, 

wa.6ft. 

PiJM^«-,  bordan  el  prod  of  negUgenoe  caoshig,  45 

IK64. 
OompeDinff  physical  examination,  49  R.  191. 

physical  examinations  and  tcsu.  49  R.  796-730. 
Gtonplaintn  and  reprasentations  to  physician,  adralmi- 
bttity,S8R.  888,829. 

itoas  to  injury,  competency,  88  R.  828, 


OMtrfbwtoiy,  harden  of  proof  reepeeting,  66  D.  410; 
78  0.7201 

■heihiir  fdalatifl  must  show  want  of,  82  D.  899;  96 
D.  8SB. 
Itodamtions  and  exdamatlons  of  paaaengera,  compe- 
tency of,  68  R.  188. 

m  to  oaose  of  accident,  84  R.  480,  481. 

at  ttane  of  accident,  admissibility,  58  R.  565-50a 

by  agent  an  boor  after,  not  r«9  geata,  47  R.  52. 

ef  decaneed, admisaihaity  as  part  Ur—gmtm,  58  R. 
180L 

of  senraot  at  tfane,  competency,  86  R.  8291 
■videnee,  eae  MuiriciPAb  OoRPORATioifs. 

ef  othen  paselng  with  aafety,  57  R.  812. 

«f  iwpalra  or  alterations  after  accident,  57  R.  188- 

187. 
efshnihracaldenti,7  R.906;  44  R.  694490;  57  R. 

812. 
ef  spedfle  aeto  of  earelessnesa  and  tnomnpetoicy  to 

ihow  calpaJ>le  neglect,  79  D.  727. 
chatotiier  horses  frightened  by  miU  whlatlenear 

highway,  40  R.  618. 
that  switch  Incoened  after  aoeklent,  50  R.  64. 
■xploeion  of  boltor,  prseomption  of  negligence  from, 

60  R.  6M,  669. 

I  er  experfancnt»  wliSB  sllowed,  60  R.  U0L 


Opbilon  of  witneesee,  when  not  proper,  40  R.  654. 
Pnysical  examination  when  uiderad,  60  R.  ISO,  157. 
PULutUTs  care,  evidence  sufficiently  shows  when,  84 

R.  694. 
I>tointlff  must  show  dne  care,  84  R.  691-094. 
PfMuniption  as  to  care  in  absence  of  proof,  84  R.  691 
608. 
of,  from  accident,  48  R.  78-76. 
of,  from  lailroads  killing  stock,  68  R.  708-707. 
Repairing  after  accident,  competency,  50  R.  54. 
Telegraph  oumpanies,  preeumption  of  negUgenceeC  I 
R.46L 

7.  Duly  to  Xesasn  Injturjf, 

Attending  physician,  negligence  of,  effect  of ,  60  R. 

003-005. 
Care  requisite  to  avoid,  65  D.  609. 
Duty  of  !nJurHd  puty  m  employing  physician,  28  Ri 

Duty  of  injured  party  to  Issssn  damagee,  60  R.  008- 

005. 
In'lepeudent  dfseaM  contrihttUnfr,  62  R.  108. 
JMisfAke  uf  surgeon,  effect  of,  62  R.  101. 163. 
Which  plaintiff  might  bavi  avoided,  rcouit  of,  66  Di 

06Ol 

8.  /nstrudtons. 

Oontnbntoiy,  ehaige  as  to,  when  misleading,  16  R. 

0,s& 
Made  up  from  opinions,  when  misleading,  16  R.  089L 

9.  Damaget. 

Dairages,  allowance  of  counsel  fees,  27  R.  629. 

Damages,  measure  of,  when  personal  injury  Is  suf- 
fered, 75  D.  265. 

Rxemvlary  <1ani«gM  for,  27  D.  087. 

liitdrmO,  alio  wanes  of.  In  actions  for,  28  R.  816b 

MenUl  suffering,  recovery  for,  86  R.  806-806. 

ProfiU  as  element  of  damages  for  negligence,  00  R. 
488.  4d0. 

Proflte,  lues  of,  reooveiy  of,  62  R.  10L 

Punitive  damages  tor  acts  of  ssrvant,  2  R.  54. 

SUtute  lmp<iMin2  doable  damage  for  stock  kiUsd,  to 
valid,  ml  R.  375,  S7& 

NBOOTIABLE  INSTRUMENTS. 

L    What  OosBTtrirrss;  RsQUiarrss  or;  Naen> 

TIABILITT,  UOWC&BATSO,  AND    HOW   D»- 

sraoTBD. 

n.      BXBCUTION  AHO  TAKIVS  EPTSCT  OF. 

1.  Exf.eution  mui  Fvrm  qf,  Genersttp. 

2.  Blanktin. 

8.  BUU^  whsn  Foreign, 
4.  IntereeL 

5   Deeignation  qf  Payee, 
ni.    CoKsiDsaATioif,  LioALrrr  avd  YALnirr. 
IV     Ouaramtt;  Surstiss  om. 
V.    Joisrr. 

Yt    MATuaiTT  AKi)  GoMPUTAnoir  or  TiiiB  ox. 
VIL    AssioKMBirr. 

VUi.      kiDOBSBMSNT. 

1.  Neceeeity,  Suffieieneg  emd  Bfet/L 
1  Blank  and  Special. 
8.  Time  <^/ Making;  by  One  not  Payee. 
4.  Parol  Evidence  to  Vary  Egeei  </ 

IZ.      Pr  BSXMTM  BKT  and  AOCBPTA  NCI. 

1.  PreeenttnenL 

2.  Acceptance, 
Z.     Dim  AND,  PROTBST  AND  NoTfca 

L  Neeeteity  qf,  OeneraUy. 

%  Notee  Payable  ol  Particular  Tume  amd 

Place, 
8L  On  Other  JToCsi. 
4  Protest 
I.  Notice, 

a.  Formd. 

h.  To  Whom  Given. 

e.  Due  Diligence,  Suffldency  and  T» 
lidity.  Generally. 

d.  Notice  by  Mail. 

e.  Evidence  to  Prove. 
XL    Waivbr  and  Exovsb  or  Dbmanv  and  Nonon. 

L  Promiee  to  Pay. 

1  TaHng  Security:  Lack  of  Funds. 

8L  Ineolvcncy;  Abnenoe;  Death, 

4.  MuceWineout  Matter*  Relating  f. 
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XIL    Dbobamb  bt  Lacmbs  or  IiaNrMBBGik 

XIIL     OVBROOS  NOTBt  AND  BlLLS. 
XIY.     ACOOMMODATIOIf  NoTBS  AND  BlUA 
XV.     TiTLB  AND  RlOUTB  OP  HOLDBKS. 

L  TitU,  OenercUly  and  Wh4m  Mtut  Shorn 

Contideratinn. 
t.  Bona  Fide  Uolden,  Who  are  and  When 

Subject  to  Ilqtiitie$, 
M,  FilUng  Blanke;  Hight  to  FiU  Indoreo- 

menu, 
4.  AlUration, 
&  Notett  Forged  or  Stolon  or  Obtained  fry 

Fraud. 

XYL      LOBT  OB  DBbTEOTBD  NOTBB. 

XVIL    AonoNB  AiTD  Surra  on,  amd  Dbtsmbbb;  Bvi- 

DBBCB. 

XVIIL    PATMBirr;  RBirBWAk 
XIX.    Law  Oovbritixo. 

Bm  AaaioKMBMT  or  Oomtbaotb;  Boba  Fidb  PuRcnAs- 
brb;  Cbetipioatbb  or  DnixMiT;  Cokplictop  Lawb, 
II,  Ooopobb;  Odtb,  IV,  Lbttbbb  op  CRBOtr;  No- 

TARIBS:  PABTNIRBillP,  ,111,    8;    PATMBBT,   1,    S,   S; 

Plbdobb:  8bi<-opp;  Ubobt. 

Dank  notes  and  bills,  tee  Barbb  abd  Bakkir«,  IV. 
bills  of  lading,  see  Oovmoit  Garbibrb,  1,  ft. 
Bonds,  see  Bo^M,  1, 8;  II,  S. 
Checks,  see  Bakes  and  Bareib«,  ITI. 
Warehouse  reoeipts,  aee  Waebhoubbmbii. 

L    What  Oowbtitutbb;  RBQUissTBa  or.  Nbootiabilitt, 
How  Cebatbd  ako  How  Dbbteoybdi 

Amount  must  be  oerta'n.  14  D.  428. 

Bank  bilU,  negotSabilitv  of  notes  pnyabis  in,  62  D.  454. 

Bank  checks  governed  by  nUes  applicable  to,  wh^n, 

62  D.  6»4. 
Bin  of  lad<ng  as,  38  D.  422,  423. 
Bunds  and  treasury  notes  of  U.  S.  ars,  1ft  R.  ft4L 
Bonds  negotiable  fn  form,  23  R.  16,  17. 
CerUacate  of  deposit,  24  R.  610;  14  D.  4S6b 
Certificates  of  stock  are  not,  14  D.  427. 
Characteristics  of,  14  D.  422,  427. 
Check  and  draft,  distinction  between,  26  R.  684,  685. 
Checks  and  bills  of  exchange,  distinction  between,  26 

R.  96. 
OonditioDS  destroying  negotiability  of,  71  D.  600i 
Coupons,  23  R.  16-17;  :4  D.  424.  42ft. 
Definition  of,  16  R.  44. 

Uistinction  between  bank  bill  and  note,  62  D  448. 
Instaooes  of  instruments  held  to  be,  16  R.  44,  46,  46. 
Letters  of  credit,  28  R.  347.  348. 
are  not  ne^^otiable,  14  D.  421. 

difference  oetween,  and  bills  of  exchange,  14  D.  4£L 
drawer  of,  not  entitled  to  notice,  14  D.  422. 
general  charsoteristics  of,  14  D.  421. 
Municipal  bonds,  wlieo  negotiable.  14  D.  426. 
Must  be  payable  in  money.  14  D.  422;  71  D.  781. 
be  payable  unconditionally,  14  D.  423;  71  D.  609. 
be  pa^'able  unconditionally  and  at  all  events,  42  B. 

S66. 
not  be  payable  out  of  a  particular  fund,  14  D.  423. 
Negotiability  of,  destroyed  by  dischargs  of  maker,  20 

D.  677. 
Negotiability  of,  how  destroyed,  II  D.  66. 
Note  by  several  to  one  of  their  number,  2i^  D.  106L 
Not  payable  in  specific  articles,  construction  of,  21  D. 

422. 
payalfle  on  contingency  Is  not,  42  R  306,  367. 
payable  with  current  rate  of  exchange,  76  D.  746; 

80  D.  85. 
when  uiit  negotiable,  illustrations,  51  R.  418. 
Promissory  note,  made  by  one  partner  to  the  others,  28 

D.  300. 
Promissory  note  made  to  one's  own  order,  28  D.  309. 
Proraiasoiy  note,  what  is.  09  D.  609. 
Public  officer,  bill  drawn  by,  is  not  negotiable,  80  D. 

250. 
Requisites  of,  16  D.  433. 
Stipulations  in,  which  do  not  Impair  negoCiability,  90 

D.  64. 
Treasury  notes  are,  14  D.  426. 
What  are,  14  D.  422.  424. 
What  are.  In  Indiana,  83  D. 
When  negotiable.  41  D.  465. 
WordBoo  back  of,  71  D.  700. 


WriUng  fn  pencU  Ib  TEHd,  41  D.  766. 
Writing,  whether  a  promUsory  note  or  not  ta  for  tht 
•ourt,  78  D.  688L 

IL    BxBOtmoB  AX9  Takiho  Eppbct  op. 
1.  BxeoutUm  and  Form  qA  GeneraUif. 
*«  Agent,**  note  signed  as,  liability  on,  22  R.  179.  180l 
Attorn^  fee,  sgrsemoot  lor,  in,  effect  of,  29  R  406^ 

407. 
Containing  promise  never  to  pay,  38  D.  867. 

not  to  compel  payment,  88  D.  S66L 

not  to  sue,  88  D.  8tMk 

to  pay  when  convenient,  88  D.  866. 
"  Due  0.  D.  ssTenteen  doOarB,  value  leosivied,  A.  R,* 

16B.48. 
Expraes  promise  to  pay  DeossBaiy,  16  R.  44, 4iL 
FlKures  in  margin  are  no  part  of,  68  D.  668. 

in  margin  of  notss,  18  U.  884. 

statinff  sum  In  note  in»  effect  of,  13  D.  aSA 
Marginal  figures  do  not  control,  44  R.  090,  OSL 

in,  are  not  material,  25  R.  483. 

memoranda,  materiality  of,  ffi  R.  483,  484. 
Memorandum  annexed  to  note  is  deemed  a  pan  thars- 
of,  88  D.  366. 

on  hack,  effect  of,  26  R.  488. 

on.  deemed  part  of,  88  D.  806l 

when  part  of  notes  on  which  indorsed,  14  D.  28t 
No  particular  form' of  words  necenary,  16  R.  4A 
Omisai'^n  of  dollar  mark,  64  R.  48,  49. 

of  word  **  dollars"  or  "|)oands,**  64  R.  48,  49. 
Psyable  in  articles,  liability  on  breach,  46  R.  808i 
Presumed  to  be  properly  stamped.  10  R.  154^ 
Presumption  arising  from  the  making  of,  11  D.  51. 
I^romise  on  note  not  to  enforce  pajrment,  88  D.  96A 
Promissory  note,  figures  in  maiyin  of,  78  D.  48& 
Promissoiy  notes  ngned  by  sgent  and  diackieing  as 

principbl,  77  D.  400. 
Provision  for  attorney  fee  Is  void.  24  R.  SOL 
SiKnatars  to,  what  suflftdent  as,  58  B.  494. 
Stamp  is  no  part  of,  10  R.  154. 
StipulatloQ  for  attorney  fee,  effect,  21 B.  21^  tlL 

is  void.  87  R.  677. 

for  oollectlon  fee,  21  R.  218. 

\A-aiving  appraisement,  21  R.  218. 
When  first  has  legal  Inception,  62  D.  11& 
Words  in  body  oontrol  figures  in  margin,  69  D.  Oft. 

2.  Blanki  in. 

Blank,  note  signed  in.  83  D.  293. 

Date  of  payment,  omission  of,  40  D.  678. 

Death  rsvokes  power  to  fill  blank  note,  2  R.  S4L 

Left  blank  and  bnproporly  filled  up,  effect  of ,  2  R 

340. 
Liability  where  greater  amount  fraudulently  inserted 

in  blank.  44  R.  690,  601. 
Purchaser  of  note  filled  in  after  maker's  death.  2  It 

341. 
Revocation  of  blank  instrument,  for  acoommodatien, 

21L84L 

8b  BiUe,  when  Foreign. 

Bill  drawn  In  one  state  payable  in 
Foreign  bills,  what  are,  43  D.  218. 

A  IntoretL 

After  maturity,  72  D.  116;  77  D.  860. 
Computation  of,  from  date  of  the  note,  68  D. 
ComiMtund.  not  allowed.  72  D.  116. 
Non  im^nnent  of  interest  when  due,  whether  Is  dto 
honor  of.  100  D.  196. 

whettier  affecU  purchaser,  80  R.  701-709. 

whi-ther  dishonors,  30  K.  701-703. 
On  note  payable  in  another  state,  77  D.  860i 
Proml.««ory  note,  when  void  for  usury,  2  O.  166. 
Rnte  after  maturity  of  note,  60  D.  34S. 
Stipulation  as  to  interest  on  non-payment,  pffect  eC. 

53  R.  21.22. 
Stipnlation  to  pay  hlu'her,  after  maturity,  72  D.  IIA 
Usurv,  accommodation  InHomer  may  set  up,  22  R  293 

estoppel  to  set  up  by  reprostrntatlons,  22  R.  292, 

guarantor's  right  to  set  up,  22  R.  293. 

indorser's  right  to  set  up.  22  R.  292-291 
6.  Detignation  nf  Pt^foo. 
Olving  payee  an  option,  68  D.  68A 


another,  48  D.  147. 
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Hamii^g  p%jee  In  the  alternative,  ^  D  684. 
Fajee,  i^mt  muoed  liwtPAd  of  principal,  M  D.  157. 

eertatnty  required  In  designating,  64  D.  160. 

must  be  namevl  or  described,  64  D.  166, 186b 

name  of,  in  blank,  64  D.  156. 

want  o(  certainty  in,  wh  vt  fatal,  64  D.  167. 

vtaen  two  penons  have  eanie  name,  which  is  pr»- 
aomad  to  be,  64  D.  157. 

m.     COBBIDBKATIOJC,  LMAUTT  AXD  VaLIDRT. 

QooBderatloD,  burden  of  proTlng,  48  D.  605. 

lor  coete  of  proeecution  b  good,  22  R.  12& 

Dotto  proaecute,  22  K.  121,  122. 

of,  note  as  eridenoe,  48  D.  605. 
Fbr  ■Brrtoes  rendered,  hwufflcieiit  oonslderatioii  no 
def  eaae,  66  R.  S8a-3S5. 

•am  abeolale,  when  Told,  88  D.  802. 
Otven  for  embeszled  money  to  g«>od,  22  R.  122. 

to  eompociDd  felony,  Talidity,  87  R.  203,  204. 

to  compooiid  prlTatemledemeanor,  22  R.  128. 
Oroving  out  of  Utegal  truaaeUon,  enforcement  of,  80 

R.  107-111. 
Inadeqnai^  of  cooslderatton  will  not  defeat,  fi6  R.  835. 
Indoner'a  deelarationaas  to  Invalidity,  22  R.  04. 

admianbility  to  tanpeach  validity,  22  R.  03,  04. 
Kott  given  to  atop  prosecution,  22  iL  121, 122. 

to  eompoand  felony  is  void,  22  R.  121, 128. 
Preesdant  debt  as,  77  D.  103. 
PivBiae  to  raCrain  from  proeecution  from  felony,  75 

D.  671. 
TeldiB  part,  whethor  void  in  whole,  80  D.  60& 

lY.    OUAKAiriT;  SoHRUti  on. 

Oboridsnttoa  at  gnanntlei  and  indoraementa,  7  R. 

DMbrBDce  between  goanntor  and  Indorser,  11 D.  708. 
Dindhaige  of,  by  Indulgence,  51  D.  802. 
Goumator,  HabHity,  how  fixed,  28  R.  708. 
Onarantv,  indoreer'i  oontnct,  when  la,  28  B.  70BL 
Surety.  Tubni^  of  one  signing  as,  88  R.  70. 

parol  evidence  that  apparent  maker  Is,  60  D.  202. 
Writing  guaranty  over  accommodation  indorsement, 

»B.567,  668w 

T.    Joorr. 

Joint,  death  of  one,  whether  releases,  80  B.  66-68. 

Notice  to  Joint  Indoraera,  40  D.  854. 

Ralease  of  one  of  several  Jointly  bound,  61  D.  204. 

TL    ICaturtit  Am  Oompotatio*  op  Timb  oa. 

Ih^  of  graoe,  atatiils  abolishing,  construction  of,  82 

B.9I 
Days  of  grsee,  transfer  during,  74  D.  816. 
FklUiw  (hie  on  Sunday,  when  payable,  32  D.  631. 
Uatunty  of,  time  of ,  88  R.  08. 
Statots  defining  '*  year,"  whether  applies  to,  82  R.  02. 

Yn.    AsBiamiBrr. 

tbawnee  from  the  state,  liow  far  excuses   neglect  to 

prosecute  maker  of  note,  12  D.  141. 
Asognee  of,  for  antecedent  debt,  is  not  a  purchaser 

for  value,  14  D.  642. 
Aflignmeot  id  note  guarantees  genuineness  thereof, 

58  D.  647. 
Aalgnment  of  part  of  note.  f>  i  i>.  498. 
Delivery  of,  wluiout  indorattment,  100  D.  852. 
Dnft  or  order  as  assignment,  51  D.  363;  57  D.  441. 
LiabOitj  of  asiHgnor  of  note,  12  D.  140. 
Pueeeeaion  of  unindorsed,  does  not  entitle  possessor 

to  receive  pavment,  100  D.  351. 
Poeieerion  of  nnindaned,  is  not  evidence  of  property 

la,  100  D.  851. 
TUle  to.  by  deAlrvj  without  indorsement.  100  D.  104. 
Truufer  ul,  as  eullateml  security,  43  D.  247. 
^Tendor  of,  guaranteeing  its  genuineneas,  75  D.  407. 
▼sudor  of,  liability  of,  for  suppressing  known  facta, 

75  D.  407. 

VIIL    IimoRSBMnrr. 

L  if eceatity,  Sufieieney  and  Efeet 
BBI  of  ladlug,  indorsement  of,  effect  of,  88  D.  410, 410, 

420, 422;  56  D.  800. 
Audenof  proof  to  show  that  Indorsers  are  co-sureties, 

42D.  4b8w 
df  idmlnlstrator,  when  vaBd  fai  another  state,  17  D. 

SML 

fl(hMik»«ainL 


By  partner,  18  D.  117. 

OMhler,  indorsement  of  note  payable  to,  42  D.  8T0. 

Oontribution  between  indorsera,  when  enforceable,  42 

D.  402. 
Oontribution,  right  to,  between  Indoraera,  42  D.  401 
Each  auooeasive.  Is  an  original  contract,  52  D.  58& 
Effect  of  adding  "  agent  '^after  name,  18  D.  662. 
For  collection.  84  D.  807. 
Indorsement  by  way  of  gift,  does  liot  make  indoraer 

liable,  28  D.  605. 
Indorsement  of  non-negotiable  note,  100  D.  528. 
Indorsements,  whethor  subject  to  statute  of  frauds,  7 

R.  08,  00. 
Indorser,  limitation  of  action  In  favor  of,  61  D.  606. 

when  bound,  though  maker  to  not,  73  D.  200. 
Lax  loei  governs,  84  D.  817. 
Liability  of  auccessive  indoraera  to  one  another,  42  D. 

402. 
Non-negotlable  notes,  indorsement  of,  42  D.  V. 
Of  non-negotlable  note,  42  D.  87. 
Of  several  persons  made  by  power  of  attomay*  41  IX 

561. 
Payee  who  indorses,  liability  of,  71  D.  40&. 
Payee  writing  name  on  back,  Itobllity  of,  18  R.  086. 
Payable  to  fictitious  person,  indorsement  of,  56  E. 

472,478. 
Presumption  respecting  liability  between  Indoraera, 

42  D.  402. 
When  ftrat  indorser  may  compel  second  to  oontribute, 

82  D.  256. 

1.  Blank  and  SpMiai, 

Indorsed  In  blank,  02  D.  102. 

holder  has  orwna /ocis  title,  100  D.  8BL 
Indonem^t  in  blank  defined,  10  D.  207. 

effect  of,  87  D.  390. 

form  of,  87  D.  889. 

In  blank,  effect  of,  in  Alabama  and  Oatifomla,  80  Ik 

doee  not  Impair  nagotlable  clianfeler  of  paper,  87  IK 
800. 

In  blank,  effect  of,  in  Oonnecticnt,  20  D.  107. 

In  blank,  effect  of.  In  MasKachuaetts,  20  D.  297. 

in  blank,  effect  of,  in  New  York,  20  D.  296. 

in  blank,  how  and  where  may  be  made,  29  D.  297. 

in  blank  to  not  sufficient  contract  of,  00  D.  608. 

tai  blank,  presumption  as  to  time  of  making,  20  D 
293. 

hi  blank,  proof  as  to  time  of  makini^  tt  D.  ML 

11  bility  of  indorser,  87  D.  390.    . 

witliotit  recourse  defined,  87  D.  880. 

warranty  implied  by,  87  D.  800. 
Non-negotiable  notes,  blank  indorsement  of,  IS  O. 

55.    . 
Statement  over  indorsement,  effect  of,  47  R.  148,  140. 

8.  Time  qf  MoHng;  by  Om  not  PayM. 

Before  deliveiy  and  before  indorsement  by  payee,  8  D. 

671. 
Distinction  between  indorsement  by  one  not  |iarty  oa 

negotiable  and  non-negotial>le  notes,  7  R.  68,  69 
Effect  of  indontemeut  by  une  not  payee,  generally,  34 

D.  433;  38  D.  09,  467;  42  O.  86. 
Indorsee  before  maturity,  97  D.  7& 
Indorsement,  at  what  time  presumed  to  have  been 

maide,  56  D.  490. 
Indorser  before  delivery,  llabiliU  of,  66  D.  359. 
Indorse  Kent  before  delivery,  effect  of ,  01  D.  711:  71 

D.  330. 
In  btonk  by  one  not  holder. or  payee,  29  D.  297,  399 
In  blank  made  by  person  other  than  payee,  92  1>. 

103. 
of  one  not  party,  effect  of ,  7  R.  68,  00. 
Indorser,  when  charveable  as  maker,  91  D.  711. 
Irregular  indorser,  Itobllity  of,  89  R.  5.^7.  558. 
Liability  of  one  not  party  signing  on  back,  2  R.  475. 
Non-negotiable  note,  stranger  todorsing,  li;&bility,  27 

R.  581,  682. 
Party  writing  name  on  back  of,  before  delivery,  59  D. 
292. 
writing  name  t>n,  whan  deemed  an  original  prom- 

toor,  60  D.  632. 
writing  hto  name  on  back  of,  when  answerable  as 
maker,  71  D.  80. 
Steangar  indoning.  UabUity  d;  V  B.  580-682. 
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When  voMj  be  med  as  a  maker,  84  D.  488. 
Writing  <me^e  name  on   bade  of,  makee  blm  liable  as 
maker,  08  D.  82S. 

4.  Parol  Bvidenoe  to  Vary  Effect  €if. 
AdmladUUty  of.  84  D.  484;  42  D.  87.  842;  46  D.  76. 
Evidence  to  affect  llabUicr  of  one  not  party  elimbur  on 
back.  2R.47&  i—  j     *  -a 

Indorsement,  evidence  to  show  Intent  of,  74  D.  27ft. 
parol  evidence  to  vary  contract,  89  R.  667. 
parol  evidence  to  show  nature  of,  71  D.  200. 
parol  evidence  to  vary  effect  of,  9  D.  881:  00  D.  477; 

72  D.  488;  81  D.  764;  82  D.  108. 
parol   evidence,  to  vary   liability  of  nvnlar  ta- 

dorMr,  80  K.  110-128. 
withuat  reoomve  cannot  be  proved  bj  pwol,  87  D. 


Pebsrtmmt  aw  Agcutavoi. 

1. 


VL 


Agmi  for  oolleotion,  Uabilitv  for  not  preMnttar  bffi 

for  acceptance,  82  D.  609. 
Bank  check,  presentment  of,  82  D.  690. 
How  and  to  whom  should  be  made,  68  D.  07Sw 
PrasenUnenti  where  certificate  silent,  as  to  hour.  14 
R.  101. 

to  whom  may  be  made,  48  D.  22L 

what  sufficient,  24  B.  100, 101. 

where  new  bank  succeeds  old,  24  R.  lOOl 

whsre  no  place  specified,  24  R.  100,  lOL 

2.  Aectptanes. 

Acceptance  for  honor  defined,  92  D.  678L 

authority  to  draw  as,  80  R.  880. 

fonn  and  eflTect  of.  92  D.  679, 600l  • 

of  forged  biU,  01  D.  739. 
Acceptor,  liabilitj  of,  72  D.  404. 
BiU  of  exchange,  acceptance,  what  amoonts  to 

Ise  to  make,  82  D.  498. 
Bill  of  exchange,  oral  acceptance  of,  04  D.  297. 
Does  not  admit  genuineness,  20  R.  97. 
Drafts  drawn  under  a  letter  of  credit  are  recarded 

accepted,  68  D.  288. 
Of  bill  by  parol  is  valid,  44  D.  26aL 

of  exchange,  how  may  be  made,  88  D.  001. 

of  exchange  may  be  by  separate  writing,  86  D. 

statutes  regarding,  44  D.  264. 

words  which  amount  to,  44  D.  264. 

X    Dkmakd,  Psotut  awd  Nones. 
1.  NeeeuityofiOeneraily. 
Checks  must  be  presented  for  payment,  27  D.  190L 
Oollateral  security,  diligence  required  of  holderof.  84 

D.  451. 
Collateral  security,  failure  of  holder  to  present  for 

payment,  84  D.  462. 
Collecting  bank,  duty  of.  as  to  collecting.  84  D.  810. 
Collecting  bunks,  liability  of,  with  res|>cct  to  demand 

and  notice.  84  D.  807,  317. 
Demand,  presumption  of,  from  promise  to  nay.  8  D. 

804.  " 

requisites  of.  2  D.  819. 

when  residence  of  maker  is  unknown,  16  D.  044. 
Diligence  required,  11  D.  217;  12  D.  140. 
Diligence  required  of  holder  of  papw  Indorsed  for 

becurity.  34  D.  461. 
Indorser  of  bank  check,  diligence  necessary  to  diarge. 

32  D.  680. 
Notice  to  hold  drawer  responsible,  06  D.  98. 
Payable  on  demand,  no  demand  necessary  to  suit  on. 

80  D.  250.  .r  -—, 

2.  N9tea  PayohU  at  Partieuiar  Time  and  Plate. 

Bank,  making  note  pavabfe  at,  effect  of,  84  D.  80& 
Demand  at  bank  after  business  hours,  72  D.  410. 
where  may  be  made,  09  D.  129. 
on  note  pax^able  '*at  either  bank  In  B.**  26  D.  840. 
when  note  is  dated  at  a  particular  place,  15  D.  048. 
when  note  is  payable  at  a  particular  time  Mid  place. 
28  D.  336. 

8.  On  Other  Notes, 

Osnaiid  on  note  dated  at  particular  place,  16  D.  048. 
In  ease  of  oiaksr's  change  of  rssiaence,  IS  D.  044: 
280.26ft. 


Demand  on  joint  mCkms,  24  R.  161. 

on  one  partner  where  firm  dissolved,  14  K. 

on  partnership  note,  00  D.  198;  18  D.  470l 

what  sufficient,  24  R.  100, 101. 

when  no  place  of  pavment  is  specified,  46  D.  OiT. 

where  noplace  specifled,  24  R.  100, 16L 
DUIgence  required,  11 D.  217:  12  D.  14a 

Negotiable  Instruments  dated  at  paztlcalsr  pisesu  4»> 

mand  on,  46  D.  407. 
Not  desiipiatin'g  any  time  of  payment,  80  D.  tBQL 
Payable  at  sight,  or  n  eertaia  mnnber  of  dsjsaflsr  4»> 
mand,  80  D.  261. 
at  sight,  when  demand  most  be  made,  80  D.  81. 
on  demand  b  a  continuing  security,  80  D.  250. 
on  demand,  rsesoDsUe  tme  in  nmkinsr  dsnmiid  on, 
80  D.  261, 262.  -.  ^ 

on  demand,  statute  of  Hmitaftlons  bsatH  «t  dtls  el 

80  D.  250. 
on  demand,  when  dsmand  must  be  madsu  88  Dl  M. 
on.  demand,  with  fntsnst,  80  D.  888-281, 
Piece  of  payment,  tl  D.  S18L 
Presumption  that  maker  nsldss  wbsvs  asOs  li 
46  D.  407. 

4. 


BeejMSf,Z,6,«. 
As  evidence,  where  notaiy  has  died,  06  A.  61& 
Bank  checks,  protest  of,  43  D.  210. 
Bank  note,  protest  of,  48  D.  210;  62  D.  468L 
By  whom  should  be  made,  48  D.  217. 
Certificates  of  deposit,  protest  of,  48  D.  SIO. 
Clerical  errors  in,  48  D.  120. 
Clerk  of  notaiy,  whether  maj  Mt  for,  48  Dl  tfl 
Construction  of  .is  for  the  eoart»  00  D.  606^ 
Contents  of,  06  D.  000,  Oia 
Defined,  48  D.  210L 
Erasures  in,  48  D.  280. 

Evidence  that  maker  bad  left  state,  88  D.  606L 
Evidence  that  party  to  whom  pressnted 

agent  of  maker,  00  D.  006. 
FkcU  must  be  stated  instead  of  ooodaslons  of  law.  01 

D.  OIU 
first  bill  of  exchange  is  prima  /aeie  evidsass  Iksl 

second  and  third  are  unpaid,  90  D.  0 
Fbreign  courts  give  eredlt  to,  48  D.  117. 
Form  and  necessity  of,  48  D.  110-224. 
Form  and  substanoo  <»,  48  D.  120,  21L 
Is  not  evidence  of  collateral  facts,  00  D. 
Is  not  conclusive  evidence,  00  D.  604. 
Is  pruna/oeie  evidenee  of  prsswntineni  and 

ment.  00  D.  003. 
Law  of  place  of  contract,  when  control^  48  Dl  HT. 
Law  of  place  where  bill  is  payable  governs^  48  D.  llf. 
May  Im  proved  by  a  duplicate.  90  D.  OOi. 
Must  identify  the  bill  or  note,  96  D.  607. 
Necessary  only  in  case  of  furci;rn  bills,  tt  D.  flA. 
Notarial  certincate  as  evidence,  82  D.  108. 
Notary  being  stockholder  in  bank  cannot  nHlBS  Im; 

43  D.  217. 
Notaiy's  protest  must  be  on  dsmand  br  hlsMstt.  48111 

147. 
Notaiy,  when  inoompetant  to  asks,  48  Dl  117. 
Noting  and  extending,  48  D.  128. 
Object  of,  48  D.  216. 

Of  foreign  bill  Is  exdudve  evidence  of  Us  dtahonei; 
96  D.  004. 
foreign  billproves  itself,  00  D.  002. 
foreign  bill  made  in  toe  eonntiy  whsin  alt  Is 

brought.  00  D.  004. 
inland  bill  not  required,  48  D.  HO). 
bilnnd  bill  or  note  is  not  an  offlcfaU  aot,  00  Dl  668. 
inland  bill  or  nets  is  not  receivable  in 

D.  603. 
inland  bill  or  note  made  in  one  stats  hi 

another,  00  D.  008. 
promissory  notes,  48  D.  210. 
promissory  notes  not  reoratlred,  48  Ol  lift. 
what  facts  evidence,  00  D.  006. 
which  no  record  is  kspt,  96  D.  004. 
Parol  evidence  to  supply  omissions  in,  00  D16O6L 
Place  wiiere  must  be  made,  48  D.  HL 
Presentment  and  demand,  staremsnt  eC  in 

D.  22L 
Prssumed.  when,  48  D.  11& 
Prssumptions  in  fbvor  of,  06  Dl  lOlk 
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Mora  of .  4S  D.  tSS. 
perauttinf,  Ibohs  of  Uuid  bOli  or  iioli% 

praioit  inait  bo  inod%  It  Dl  mi 
UnoooMncy.  whon,  4S  D.  US. 
Watvar  oC,  4S  I>.  US. 

.  of  MMltotHtod  tgr. 
•07. 

of.9SD.d07. 

004.  "* 

pratoot  for  iioii«ooMpteiioo  and  aoD-piymoDt 
f,4Z  D,VBL 

§.  ITottM. 

ol 


A. 
D. 


ODOoeltat  bMk,  doly  of;  M  to 

Form  oC  aad  how  glvon,  W  D.  U4 

Fotmof^TSD.  0S1. 

~~  ooBtoin,  10  S.  SOS-Ma 

k  Tb  Whom  CHtob. 

r,  notioo  to,  M  D.  800;  W  D.  IM^  U7. 
notioa  tOb  40  D.  86i. 
of  diiboiMr.  whon  BMkor  bM  dlod,  74  D.  4tt. 

&  Dm  DOigonM;  Buffleioii^y  and  Validly,  Oanonllj. 

AcMd,  olvojo  oollleieDt,  B8  Ik  007. 
tomflohnt.  88  D.  007. 

of  dishonor  oonnot  bo  fiTM  te,  B8 
DlISOl 

glTO,  88  D.  OlOl 
DiUfaMS  in  givii«  doUoo  of  dtahonor,  11 D.  tl7. 
Id  ciYiaff  nottoo  of  diahonor  of   iioCo»  what  oon- 
■titotoo,  88  Dl  878;  84  Dl  884;  SBDl  084;  88  D. 

814.  

ffW|Bfaod  hi  ■AtoBip'tlnf  panonal  aarvloat  88  D*  014. 
loqamd  la  makiDf  and  filing  notice  to  ohain^ 


■  ^»,.  or  todorwr,  U  D.  817:  18  D.  140. 
loqnirod  to  And  tndonv^a  mldenoab  88  D.  870;  84 
D.  »4;  86  D.  OHL 

r»  M  D.  »7. 


Qtteik  on  f oronoon  of  daar  of 
How  fiTon,  88D.  00r-«ML 
Murtako  in,  44  D.  807. 
SaqoUtoa  of.  8  D.  018. 

8anieo  oC  dvoUaf  at  irtileh  bmj  bo  mado,  88  D.  018. 
oCppinM  of  bMUi«  at  whioh  maj  bo  mado,  88  D. 

«f,  vmf  oontvoDInf .  88  D.  OIL 
cf ,  whan  pnitioo  nndo  at  oune  pboa,  88  Dl  088l 
Wtth  vhoB  m^bo  l«ft»  88  D.  014,  OUw 

tf.  Notioo  by  Man. 

lUl.  notleo  of  pnitoot^  I7,  SB  R.  487. 

Kotot  to  faidoiMr,  to  vnat  poot.oiBoo  mij  bo  font, 

cf  dishonor  by  nail,  whm  fnaolBdont,  88  D.  00& 
flf  diihooor»  poraonal,  wbon  nrast  bo  giiMi,  88  D. 

008. 
if  liJAMur.  oonrlaa  of,  by  lotter-oarrlar  or  ponny- 

pott,  88 IX  OU. 
•f  dIAonor,  who  doemod  to  Uvt  In  same  place  ao  m 

to  require  porennal  eerrioe  of,  88  D.  000,  Oil. 
to.  I7  iottnr,  88  D.  S88»  870;  88  D.  668;  40  D.  0& 

indonor  entitled  to,  wlien,  88  D.  S8& 


0.  Kridonoe  to  Profvfk 

■etfeeof  diohonor,  proring,  from  ooime  of 
44  D. 


ef  dMnmor,  PI  oflnjC » tran  nemoranda  of 
tailor,  44  D.  084. 

telndoner,  oroof  of.  40  D.  Oft. 
PreemnpCion  of,  from  pramiae  to  pay,  8  D.  804. 
Piotcot  of  fOvelgn  notanr  aa  evidence  of.  44  D.  SOO. 

is  not  orldanM  flf  notiee  to  drawor  or  maker,  00  D. 


aottoe  of  dUbanar  to  not  ovldonco  of,  00  D.  000. 
of,  aa  oTldonce  of  notice,  00  D.  000. 


XL  WaiTM  AM»  KzooBi  OP  DuAirD  an  Nonoi. 
L  rrotmim  fe  Pay. 

frim/im  lo  pay  to  stranger  to  no  waiver,  n  R.  617. 
Vahv«^1qr  MhMqoeut  promise  to  pay,  8  0.  804. 


8.  Taktng Security;  Laek^FvmdM. 

Drawor   havinx  no  funds  entitled  to  demand  ani 

notice,  when,  IS  D.  876. 
Indoreer,  waiving  notice  \xf  taking  seearlty,  4  D.  40; 

11  D.  07;  88  D.  290l 
Waiver  of  demand  and  notice  by  taking  seoority,  88 

D.  86-00:  68  D.  OOOl 

&  /nfofvsney;  AbtencB;  Death. 

Abeoondtng,  or  change  of  residence,  as  widver  of  do- 

mand.  80  D.  730;  46  D.  407. 
Aooeptor,  UabUlty  of,  wbon  payee  li  flctitiooa.  80  D. 

806. 
Deati)  of  maker,  danand  and  notice  toohaige  indorstr. 

48  D.  84& 
of  maker,  effect  of,  aa  to  djaponring  with  demand 

and  notice,  43  D.  848. 
of  malcer  exeusee  demand,  40  D.  100. 
Insoivencj  of  maker  of  note  does  not  dispense  wtib 

neoeiwity  of  uotioe  to  otiarge  indorser,  18  D.  058. 
Insolvent  of  maksi,  whether  a  suiBcient  excuse,  IS 

Itakor  removing  into  anothor  state,  demand  on,  46  D. 

407. 
Most  be  made  on  maker  residing  in  another  state,  46 

D.  400. 
Non-rexiJent  maker,  demand  on,  wbsrs  arast  be 

made,  46  D.  466. 
Notice,  neoemity  of,  on  banlcmptcy.  64  R.  SIS*  810. 
Notice,  to  whom  made  on  bankruptov,  64  H.  818,  8I0l 
Preeentiuent,  insolvency  doee  uoi  excnae,  84  ft.  101. 
of  note,  wtion  maker  resideo  oat  of  tbo  state,  18  D. 

840. 
of  note,  wlien  maker  removee  from  the  stats,  18  D. 

840;  84  B.  100, 101;  15  D.  OU;  88  D.  856. 

4.  JfifesKaneous  Matten  RfilaH$tg  U. 

Aoceptanoe  of  bill  not  a  waiver,  8  D.  OIOl 

Indoraer,  averment  of  notice  to,  admits  evidence  of 

waiver,  88  D.  060. 
Notice,  burden  of  proving  axeose  for  not  giving,  18 
D.  87& 
of  non-payment,  what  excuses,  88  D.  IIL 
cf  dishonor,  excuse  for  not  giving,  70  D.  001. 
Parol  waiver  of  right  to  demand  and  notice,  67  DL 

006,067. 
Waiver,  by  part  payment,  11  D.  08L 
of,  by  requeeUng  time,  1  D.  00. 
of  defense  arising  from  the  failnre  to  givn  notles  sr 

miAe  demand.  1  D.  GlO. 
of,  presumed,  when.  8  D.  804. 
War,  demand  and  notice  of  dtohonor  of  negotiable  pa- 
per are  excused  by,  100  D.  71ui 
war  excusee,  100  D  710. 

wh«tiier  excused  when  no  one  baa  anthority  to  eot 
loot,  71  D.  7J8w 
When  not  reqnired,  14  D.  180. 

Where  bill  made  for  indoraer's  accommodation,  be  to 
not  entitled  to  notice,  14  D.  180. 

XIL    DtsoHiJiai  ST  Lacbss  ob  IvniTLOsnoi. 

Demand,  fttllnre  to  make,  whether  discharges*  87  B. 

780.  73/. 
Indorser,  discharge  of,  by  Indtil^noe,  51  D.  801 
noi  released  by  fadure  to  sue  principal,  18  D.  470. 

XnL    Ovxaoun  Nona  axb  Bilu. 

Assignee's  rights,  SO  D.  710. 

Bond  and  treasury  notes,  right  ot  holder  ef  oveidno, 

16  R.  641. 
Declaration  of  former  holdCT  of,  44  D.  701. 
Indorsee  takes  subject  to  set-off,  80  D.  710l 

of  equities  which  may  be  asaerv-d  agamst,  86  D.  SA 
lodorsement  aftev  maturity,  18  D.  OIL 

XIT.    AoooMMODATioir  NoTiB  Awn  Bills. 

Acoomraodatlon  tndonier,  rights  of,  61  D.  808. 
indorsere  are  suretioe,  56  D.  68. 
indoners,  when  treated  m  co-sureties,  11  D.  70S. 
maker,  liability  to  holder  after  maturity,  86  R.  886, 
880. 
Giving  time  to  accommodation  indorser,  effect  of,  11 
D.  717. 
misspplimtiftn  of^  7  B»  888k 
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VegoiiaUs  Insif  s. 


Votlee  to  IndorMr  not  required  when  biO  nado  for 

hUaooommodsdon,  14  D.  199. 
Furtoer,  ■ooomiiKKUtioD  Indoraament  in  ftrm  name^ 

affect  agminite(>-|Mrtn«ra,  48  D.  9B&. 
PttrdMeer,  whMi  not  bona/UU,  7  EL  tSL 
tJaflertainij  ■•  to  tinM  ot  pojuiant^  effect  ol^  11  & 


XT.    Ttru  Ain>  Riobtc  or  Hoboia. 

L  nUe  GeneraUy,  «nd  When  Mutt  Show  CvmAUr- 

aiion. 

Bank  Mil,  ifffhte  of  holder  of,  52  D.  4^ 

Bearer  of,  vhat  most  prove,  33  O.  654. 

BOl  of  ejconango,  ?ueeeeeian  of,  is  evidence  of  aoUiotltj 

to  demand  payment.  ^A  D.  68& 
Ooooideratioo  of ,  when  holder  need  not  prove,  S8  D. 

liM. 
Holder  of,  Indonwd  in  hiank,  preeomed  to  be  owner, 

89  D.  667. 
Indorwi ,  coUatend  eecarlty  to,  innree  to  creditor,  f7 

D  7«0. 
Oma  of  showinfT  failure  of  ronsldention,  S8  D    65&. 
Preemnpiian  that  indorsee  ruoei  ved  noii«  In  ordiiiikiy 

eouree  of  busineee.  47  D.  .SSI. 
Prominur}'  note,  nuule  or  indorsed,  to  be  used  in  a 

fjarticulM  way,  48  D.  66d. 
fmperty  in  note,  pledged,  84  O.  164. 
UnaoccptMd    tiank  check,  drawee   not  liable  on,  to 

holder,  67  D.  460. 

1  Bona  PiiU  HoULen^  Who  wis,  mnd  whtm  Subject 

to  Equities. 

Amonnt  to  be  paid  to  entitle  one  to  be  ngianled  ae 

b*maftde  holder  of,  84  O.  401 
Aisipiee,  neKlijfenct)  of.  in  not  Ifiquirinn;.  44  D.  699. 
of,  withirai  indonsetnent,  takes  subject  to  prenexlst- 

ing  defenses.  97  D.  78. 
without  recoune  is  bona  fids  holder,  44  D,  600. 
Bona  fide  holder  of,  who  is  a,  44  D.  698;  84  D.  101;  8 
D.  236;  9  D.  272,  278. 
bank  purchasing  for  three-flflhs  of  vmlue,  41  R.  761. 
bolder,  person  taking  note  to  secure  antecedent 

deb  ,  96  D.  224. 
holder,  who  deemed  to  be,  40  D.  40& 
transferee  for  value,  who  Is,  40  D.  406^ 
Fklse  statement  in  that  it  is  secured,  right  of  hoider, 

25  R.  483. 
Oivoii  in  lieu  of  pre-exlsUng  debt.  69  D.  126, 887. 
Holder  in  good  faith,  who  is,  90  D.  696. 
Imrwachraent  of  title  of  pivchasei,  2  Bi.  t€L 
Indorsee,  ^hen  protectoa,  38  D.  62^. 
of  note  which  is  void  l>etweeo  original  parties,  47  D. 
182. 
Inquiry,  when  becomes  a  dutv,  90  D.  696. 
Negligeiioe  does  no^  impair  holder's  title,  90  D.  69& 
Note  taken  to  secure  pre-existing  debt,  68  O.  821. 
One  taking  fur  antece<lent  debt,  rights  of,  S3  K.  46, 47. 
Parol  evidence  to  show  true  relations  of  parties,  84  D. 

668. 
Peraon  taking.  In  consideration  of  previooa  debt,  It 

bona  fide  buldor,  44  D.  69a 
Premium  nutes.  bunafidn  hold^srs  Of ,  8  R.  186. 
Purchora  fur  less  than  face  value.  84  D.  4U8w 
in  p.»Tmunt  of  debt.  84  D  402. 
ander  gUH)>ici>ri8  circumstances,  84  D.  401. 
Purchaser   of,   knowing;    iiiloroet   to  be  in  arrean, 
whether  a  bona  fide  purchaser  or  nut,  100  D.  196b 
receiving  notice  of  fraud  before  makiii;^  full  pay- 
ment, 84  D.  402. 
Beceiving,  In  payment  of  debt  or  as  security,  47  D. 

182. 
Right  of  bona  fide  holder  where  maker  intoxicated,  8 

R.251. 
Suspicious  olreumstancee,  effect  of,  on  title  to,  6  R. 

266. 
Transfur  of  note  as  security,  48  D.  247. 
Transferee  for  anteoedenl  debt,  whether  sabjeet  to 

equities,  86  R.  688-^1. 
What  sufficient  to  put  purchaser  on  inquiry,  14  R.  893. 
When  received  in  one  courae  of  trade,  81  u.  689. 

8.  Filling  Blankt;  Right  to  PHI  IndonementM. 

Blank  amount,  authority  to  fill  up,  40  D.  87. 
niling  bbuiks,  when  avoids,  11  B.  16IL 
blankt  In,  71  D.  8691 


FIBhisr  blanks  rsapeding  faitarest,  66  D.  63Sl 
Indorsement,  how  may  be  filled  iu>,  IS  D.  470. 
Indorsement  In  blank,  right  of  nolder  to  fiB  ap  ev 

strike  oat,  7  D.  689. 
Negotiable  bistramsnts^   holdei^  aotborilgr   to  81 

btenks  hi,  40  D.  87. 
Promissory  uota^  anthority  to  BD  bbnla  In,  88  Di  W; 

40D.67& 
Right  of  filling  blank  indorsemmta,  88  Di  tti 

4.  AUeraOem. 

Altered.  Uabnity  to  bona  fide  bolder,  4S  R.  134,  UL 
Burden  of  proof  of.  17  R.  105;  37  R.  281-864. 
By  accident,  effect  of,  17  R.  101. 

adding  makers,  86  D.  819. 

agent,  effect  of,  17  R.  lOL 

inserting  place  of  payment  in,  78  IX  <fC 

stranger,  effect  of,  17  EL  101. 
Defense,  how  pleaded,  17  R.  106, 108L 
Effect  of.  11  &  163;  H  D.  724;  79  D.  764. 
Effect  of,  generally,  26  R.  260. 
Erssini;  alteration  before  negotiatlac,  efleeft  af,  18  R 

269l 
Filling  blanks,  17  R.  101, 104. 
Inseruun  of  Interest.  48  R.  667-868L 
Instances  of  material,  7  K.  669. 
Inteiit.  effect  of,- on.  17  R.  106. 
Interest,  inserting  rate  of,  in  blank  In,  IS  R.  fTB. 
Interest,  Insertion  of  rate  <rf,  avoids,  16  R.  87Sl 
Material,  instances  of,  17  R.  101-106. 
Memorandum  attaching  to  note,  effsek  of,  M  £.  482- 

484. 
Must  be  by  one  claiming  benefit,  to  avoid,  17  R.  VA. 
Must  be  material,  17  B.  lOL 
Presumption  as  to  time  of,  17  R.  104. 
Procuring  additional  slgn«tiu«,  44 IL  10L 
Raised  and  altered  notes,  Uabttitj  on,  7  B.  «8R 
Ratification  of.  17  R.  106. 
Recovery  on  original  contidentioii,  7  R.  868;  17  R 

106. 
Tearing  memorandum  from,  effect  of ,  26  R.  4n,  488 
Unautnoriaed,  before  delivery,  effect  of,  17  R.  flI-lOL 
What  may  not  be  made,  87  D.  464. 
When  avokis,  H  D.  860. 
When  docs  not  vitiate,  H  D.  784. 
Witness,  adding  name  of,  46  R. 

6.  Notu  Forged  or  Stolen  or  Obtaktod  bp  FramL 

Bona  fide  holder  need  not  make  inqulrte,  96 IX  167. 
not  affected  by  suspicious  drcomstanoes,  26  D.  158. 
of  note  obtahied  by  fraud,  rights  of,  9  R.  664;  7  R 

686;  11  R.  460;  18  R.  606. 
under  forged  indorsement,  rights  of ,  66  R.  472, 4T1 
Estoppel  to  deny  genuineness  of  forged  slgiiatnn^  f 

ft.  704,  706. 
Forged  check,  rights  of  party  holding;  74  IX  441, 418 
defense  of,  88  D.  206. 

Indorsement,  recovery  of  money  paid  on.  88  Dl  7L 
liability  of  snbseqoent  assignor  for,  88  D.  806. 
notA,  recovevy  hj  vendee  of  monsgr  paid  fdr,  89  R 

71. 
note,  seller  of,  must  refund,  notwlthstaadlng  Isehsi 
in  discovering  forgery,  100  D.  628. 
Fraud  In  drcnmstaoces  ooaiging  notice  to  i 

18  R.  606. 
Indoreement  obtained  by  IthmI,  llabllltj  on,  4 IL  91^ 

248. 
Intoxication  of  indorser  as  defense,  21  R.  tL 
Intoxication  of  maker  as  defense,  tl  R.  28. 
Obtained  by  fraud,  Habili^  of  maker  to  bom  fide 

holder,  41  B.  607-611. 
'    liability  of  maker  not  able  to  rssd,  41  R.  OO7-80R 

Ibtbilitv  on,  4  R.  842,  248. 
Ratification  of  forged  signatare  to,  14  R.  108, 168. 
Sate  of  forged  note  makes  sellv  luble,  60  Dl  606. 
Seller  of,  warrants  genuineness  ot  slgnatoie,  60  R 

606. 
Stolen,  received  In  due  coone  ot  business,  48  Oi  Sli 
purchase  of,  90  D.  698. 
riirht  of  bona  fide  holder,  88  R.  187-188. 
Tom  apart  to  he  canceled,  when  liable  on,  88  R  1SS. 
Transferee  of  fraudulent  note  off  Insolvent,  57  B.  Mi^ 
Treasury  notes,  holder  of  stolen,  right  of,  16  R.  tIL 
Warranty  arising  from  sale  of  noto  thai  sigiwtnie  b 
genuine^  60  i>.  091 


negotiable  Insti. 


INDEX  TO  NOTBSL 


Hew  biaL    177 


■IgiiAUira,  HabilUr  oa,  42  R.  Itt. 
X7L    Lost  or  Dhtroti»  Novm. 
ActfoB  U  lAv  anlMt  indoncr,  tt  IX  TUb 
A«Uara oo,  45D.  SOI.  ^     _  ,<^ 

oa  ilfl«roy«d  BOto,  18  D.  48S:  f7  D.  1S8, 19 
MkMftbood,  IS  D.  «79.  _  .^ 

on  lot  note,  IS  D.  480;  SO  D.  04;  S7  D.  l».  ISS. 
BMik  note  out  in  two  and  part  lost.  IS  D.  47,  48S. 
Bond  and  tniaigrj  notes,  duUas  of  banksn  wh«ii  mM, 

15  R.  ML 
Dertroyed  note.  avldoBet  of  eontente.  IS  D.  48. 
Loifc  DoUw  andar  of,  aetion  by,  20  D.  U6. 

Moca,  rtcorary  on,  liffht  of,  SO  D.  216. 
SM«idu>  avfcdanoa  of  k»t  note,  CO  R.  808. 

XVI L    Aonon  AID  Buns  oa,  an  Obtuibb;  In- 

DBNCB. 

Action  acaiiMt  bank  for  dishonor  of  chock  on  bank,  18 
D.  SJ 
brouj^ht  on  day  note  IsUs  doa,  68  D.  411. 
Admiaability  of,  ondar  eoont  for  money  had  and  rs- 

edvod.  88  IX  767. 
Acent'ff  lUbittty  on  bU  drawn  In  own  nsmo,  M  IX 

iSL 
Aaiwor  donrinf  aangnmant  of,  71  D.  SSL 
daoytaig  that  plaintiff  is  tha  rsal  party  in  interest, 
71  O.  SSS. 
G^Usr,  note  to,  may  be  sosd  in  name  of  bank,  IS  D. 

718;  82  D.  884. 
OamplaiBt  nasd  not  allege  aote  was  atempeu,  10  B. 
164. 
en  pfXBBissorj  note,  saffldency  of.  70  D.  100. 
OBMMaraUan,  partial  or  total  failure  of,  as  a  defenss, 

64D.  9L 
OMelnietlon  of  note  is  for  eoort,  80  D.  464. 
Dnaud  sad  aottos  not  rsquired  to  sustain  suit  by 
iursly,  IS  D.  188. 
lor  paysMnt  of  note,  whan  nssd  bo4  be  averred,  8 
D.  404. 
Por  eollsetlon,  does  not  deprive  owner  of  right  to  sua, 

ID.  878. 
Gamiakmont  of  parties  to.  66  D.  08-7a 
Indoteee,  setoff  acalnst,  88  O  710. 
Indoraor,  wtesn  aaoM  of  aetion  against,  commences,  U 

D.  817. 
latoaloaion  as  defeoM,  IS  R.  881. 
May  be  pnt  In  avidooee  without  indortementa,  88  IX 

104. 
Hole  may  ba  saed  on  day  tt  falls  due,  16  D.  S8& 
Oa  divfcled  hank  notes,  IS  D.  47,  48S. 
Oe  note  tha  day  It  falls  dua,  10  D.  888. 
Pirot.  to  show  capacity  in  which  note  was  executed, 

1010.  OTS. 
Ptfol  cTldaoee  te  show  that  note  was  given  as  euUat- 

eral  eeonrity,  04  D.  OL 
Payable  in  artleles,  when  may  be  sued  ea  as  ohUga' 
tk>a  to  pay  money,  S8  D.  43S. 
le  A.  &,  cashier,  or  order,  42  D.  S78L 
|0  cashier  of  bank,  42  D.  878,  870. 
to  cashier  ol  bank,  actions  on,  84  D.  378. 
to  treasursr  or  his  suooessor  ia  ofBoe.  42  D.  878. 
hraL  parol  evidence  to  show.  OS  D.  Oil. 
Pnndpal  may  sue  on  noto  to  agent,  12  D.  708. 
Priadpal's  right  to  sue  on  noto  to  agent,  84  D.  14& 
Prtsaiaiocy  aote  made  to  an  ageut,  principal  auy  sue 
en,  U  D.  700L 
snde  to  a  esshlar,  bank  may  sue  on,  12  D.  718. 
■Bade  to  a  pobHs  olBoer,stato  may  sue  oa,  18  D. 

716. 
payable  at  particular  time  aad  phuse,  88  D.  886. 
Suto  BMy  sua  oa  note  to  public  ufHoer,  12  0.  716. 
Tranafer  of,  pending  suit,  abatee  it.  OS  D.  S78. 
Waiver  of  demaad  aad  notice  may  be  proveti  under 
plea  defying  such  demand  and  notice,  07  D.  04. 

XYIIL    Patubwt;  Rbhbwai.. 

Daposit  hi  hanky  to  omsI,  whether  diechargee,  87  R. 

738,787. 
Ospoiiyag  isonsy  at  bank  whars  note  psyable,  SS  R. 

61,18. 

subssqnant  tadorssr  to  eontrlb- 


n«  may  compel 
ste,when,S8D. 


'^sr 


itaga  on,  through  misteke^ 


•  U 


IVnteot  at  or  after  natniity.  effael  of ,  06  a  181. 
before  maturity,  effect  of,  96  D.  687. 
by  acceptor  to  drawer,  effect  of,  06 IX  687. 
Iqr  indoner  or  sursty,  effect  of,  96  D.  MO. 
aztingnlshM,  96  D.  687. 

tor  honor,  daflnitiou  and  effbot  of,  98  D.  678, 8791 
iBdonentoufc  after,  to  iunocsnt  parshsssr.  Si  Ik 

687. 
on  invalid  nots,  lacavary  of,  18  R.  17& 
reissue  after,  96  D.  68a 
Promissory  noto  given  in  rsnawsl  of  piavloos  aote^ 

100  D.  440. 
Reooveiy  of  money  paid  on  foifsd  bill,  7  R.  818, 814. 
Raisnie  after  payment,  by  indcnsr  or  sursty,  86  IX 

680. 
RdsBue  after  paymsuL  by  maker  or  diawar.  Si  D 

680. 
Right  to  psy  hi  artldes  whan  hMt,  tl  D.  4SBw 

ZIZ.    Lav  Gtovuutaie. 
See  onto,  Z,^ 

Oonfllct  of  laws,  indorsement,  by  what  law  govamsd, 

77  D.  87. 
promisBoiy  note,  by  what  law  governed,  77  D.  87. 
Indorsement  is  governed  by  Uw  of  plaoe  where  mada^ 

90  D.  672. 
Lea  loof  governs  Indorsement,  84  D.  817. 
Made  In  one  etoto  for  deliveiy  in  aooCher,  Is  governed 

by  hbw  of  ItM  Utter,  99  D.  078. 
Noto  mads  in  one  etoto  payable  in  another,  90 IX  8T1 
Protest,  conflict  of  laws  regarding,  90  D.  007. 

MBW  PBOMISB. 

lea  BavnumoT  amb  InsobvaitoT,  VII;  tVAfim  ot 
LuufATion,  lY. 

llBW8PAPlBa& 
8m  Oobtbift;  Lbbl;  Manuvaotobim;  Noma,  m,  i$ 

PaiVILiaD  OOMMUHIOATIOIIS. 

As  svidcBM  of  pnhUs  aote  and  proclamations,  90 IX 

868. 
Liability  cf  person  recdviBg  txma,  postH>iBce,  88  Ik 

194. 
Market  reporto  In,  when  evidence,  90  D.  288i 
Publisher,  whether  mannftteturar,  40  R.  440,  4^ 
Snbecription  list  of,  when  property,  88  D.  110. 

NBW  TRIAL. 
L    What  Is;  Rior  to;  Who  mat  OaAinL 

n.     OaOOMM  fOB. 

L  JiTtftaly  DiaeeaarMl  ilvtdsnes,  Surprim  mmd 

%  Erroneoua  or  IrreUvmnt   SvidenM* 

B.  Jteestaise  Drnmagu;  Verdict  ai^aiast  JM- 


eontrflmtlon  between,  when  eoforbeable,  48 
1X401 

Ina  10  Voini»  Am.  D.  ft  Ail  R.— IS. 


4,  Ahute^t  ArgumtnZ, 

%.  JfiMondud  if  OfUen  or  Jury. 

8.  Brronsotu  inttruetiom;  OtAsr 

111.      PBAOnCI  ABB  EVIBBBOI. 

8m  Obmibaii  Lav,  Y,  U;  R^inTT,  n,  8;  Ibbibw* 

noiB. 

Homicide,  bm  Obihibal  Lav,  TI,  19,  A. 

L    Wbatib;  Risbt  to;  Wio  mat  Obabi. 

Aoqultul  cannot  be  sot  adds  by,  27  D.  74S. 

I>edniUonof,14R.762. 

Eqalty,  granting  in,  87  D.  068. 

may  grant,  when,  aftor  trial  at  law,  48  IX  71 4;  48  l>. 
646;  64  D.  480;  68  D  888. 

will  grant  at  law,  on  what  grounds,  19  D.  80i41L 

will  grant,  when,  88  D.  86. 
Final  Judgment,  granting  is  not,  00  D.  48L 
History  of.  1  D.  4. 

equity  jurisdiction  to  grsot,  at  law.  19  D.  808. 
How  and  when  obtainable  ia  equity  alter  trial  at  tew, 

19  D.  000-012. 
Ia  penal  actions,  27  D.  480. 
Legislature  cannot  graat,  8  R.  168b 
Buto  cannot  proonre  in  a  ertmiaal  SBaos,  87  D.  HR 
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VoticA. 


n.   Okouhm  iob. 

L  JTMlIf  Ditmmfd  Evidenee;  SurpHm  mmd  MU- 

take, 

Bmaow  witness  nuMla  misUlM  in  tastltying,  78  D.  61 
n«w]T  dlaooT«red  •▼idwiee,  sffld*vlts  for,  wfaai  most 
show,  1%  D.  14S. 
M  mNUd  for,  n  D.  B6;  88  D.  1<M;  68  D.  184;  68  D. 

not  growMf  for,  In  lowm,  In  eriminal  esss,  18  D.  811. 
Oral  OYldsnos,  doetrine  that  it  is  not  noond  for,  paea- 

liar  to  South  OuoUDJ^  IS  D.  81L 
8vpriso  Bt  testimony  of  par^  own  witness,  78  D. 

619a 

bued  on  Iffnoraaos  of  l»w,  78  D.  61& 
by  sadden  dlsappeermnoe  of  witness,  78  D.  618L 
eaosed  by  want  of  dUigenee,  78  D.  618. 
definition  of,  78  D.  618. 

ground  for  new  trial  is  discretionary,  78  D.  61& 
resulting  from  broken  promise  of    the  adverse 
party,  78  D.  618. 

t.  Mrr9mou§  or  IrreUwtua  JMdmee. 
For  admission  of  irrelerant  testimony,  41  D.  747. 
inenl  OTldenoe,  when  no  ground  for,  44  D.  888. 
Irreleirattt  OTidenoe,  admisiioa  of,  66  D.  718,  718. 
ImloTant,  admission  of,  when  a  ground  for  new  trial, 

88  D.  718. 
Where  eridenoe  oonfliots,  new  trial  not  granted  for, 

80  D.  880. 


1  BmouHwt  DmmagM;  FsnKrt  agwinai  JIMdmet. 
Excessive  damages  as  a  ground  for,  88  D.  10& 

when  granted  on  aooount  of,  80  D.  620. 
Kew  trial  for  exoessire  damages.  61  D.  499;  98  D.  88L 
Verdict  against  evidence,  new  trial,  because^  76  D.  66; 

78  D.  66. 
Tflrdiet|When  should  be  set  aside  as  against  evidence, 

4.  AkvBe  9if  ArgwBMnL 

Argument,  abuse  of  diacration,  new  trial,  66  R.  814-8S4. 
Aigument,  abuse  of  privilege,  new  trial,  48  R.  886-889, 
68B.648-666. 

&  MUoondmtt  9(f  OJUert  or  Jurjf, 
Communication  \j  clerk  or  judge  to  Jury,  16  R.  46& 
Drinking  liquor  17  Jurors,  efleet  of,  on  verdict,  9  R. 

764,  765. 
Giving  food  to  Jurymen  during  deliberation,  16  R.  464 
Irregularity  of  Jury,  16  R.  464,  466. 
Jurors  accepting  favor  from  attorney  or  party,  48  R. 

misoonduet.  waived  hj  proceeding,  16  R.  466. 
talkinff  with  outsiders,  as  ground  of,  16  R.  464,  466. 
Jury,  misconduct  aa  ground  for,  84  D.  617:  86  D.  91. 

864-960;  68  O.  108.  ' 

Misconduct  of  Jurors,  for  oonverslnsr  with  otheia.  1  D. 

87.  ^ 

Misoonduet  of  Jurors,  when  no  grxmnd  for,  87  JK  476^ 
Oflloer,  speakinic  to  or  leaving  Jury,  16  R.  466. 
Separation  of  Jurors  as  ground  for,  81  D.  676;  48  D.  84. 
Stotements  of  parties  influencing  Jury,  16  R.  466. 

8.  Errotuoui  InHmctiom;  Other  Orounda, 
Disqualiflcation  of  Juror  as  ground  for,  9  D.  81. 
Distributing  handbills  through  trial  as  ground  of.  16 

R.  464. 
■rror  not  prejudicial,  not  ground  for,  88  D.  106. 
Error  or  Inadvertence,  when  no  ground  for,  87  D.  474. 
Fraud  or  trick  of  defendant,  when  no  ground  for,  27 

D.  476. 
Instraotions,  for  disregarding  erroneous,  99  D.  129. 
Instructions,  granting  for  giving  improper  or  refuel  nar 

proper,  90  D.  129.  -•      «-    i—  a 

Not  granted  on  account  of  defective  tnstmcUon  iriien 

none  other  was  asked,  72  D.  824. 
Mot  set  aside  wlien  evidence  conflicts,  80  D.  880. 

UL    Peaotici  ahp  Evidkhoi. 

Condition  against  abatement  on  granting  In  actions 

that  abate.  68  R.  683,  684. 
■vMence  of  Jurors  on  motion  for,  16  R.  466u 
Trial  Judge  snould  hear  motion  for,  26  R.  64L 
WbeutobegiMted,88D.  444 


MOLLB  PBOSBQUI. 
See  CEEMaiA&  Law,  Y,  8L 

VON-JOUrDBB. 
lee  PlAAPura  amb  Pxionai. 


SaeAnounTAn 


NONSUIT. 
inr  An  Ounr,  III;  Jpn 


I.l.i^BI. 


NOTARIBS. 
lee  Mmoviaili  lamuvivn. 

AeknowledgmeBt  ef  deed.  Interest  whldi  will  diaqoiBrv 

ftom  tiJdng,  86  D.  878w 
Aels  of ,  In  taking  acknowledgmant,  are  mmI  iodklBL 

82  D.  767. 
Attora^,  whether  may  act  aa.  06  D.  878. 
aeting  as  notary  In  place  whers  he  Is  emplogfud  « 

attom«ty,  96  D.  878. 
affldav^  taken  before,  wfaethsr 

evidence,  96  D.  87& 
Bank,  notanr  who  Is  stockholder  !■»  eanna* 

for,  48  O.  817. 
Bank,  whether  answerable  tar  negleot  d,  88  a  6a 
Qerk  <^when  mi^  make  preefuiUneul  and  4fw«»^ 

OoDecdng  baak*k  liabmtjy  lor  aoto  or  negiigmoe  «(. 

84  D.  818;  86  D.  684 
Disqualiflcation  1^  being  parlj  In  Interast,  8B  Dt.  898^ 

by  ralationship  to  parties,  86  D.  670. 

to  make  protect,  48  D.  217. 
Anpl^ee  of  bank,  not  disgnanflad  to  act  aa,  86  a 

Liability  lor  misstatement  la  eertifleateL  68  D.  148L 
148l 

Not  psquired  to  hunt  partlea,  88  D.  48l 

Protest^  notaiy  hicompetent  to  make,  when,  tt  D.  tI7. 

BeaL  deposition  or  aflldavit  not  bearing,  74  A  8091 
effect  of  omitting,  77  D.  U9l 
omissloa  of,  effect  at  common  law,  74  D.  808: 
cmissloa  of,  effect  under  statutes,  74  D.  849. 

Statutes  of  limitations  In  aotions  against,  for  glvl^ 
false  certlflcatee,  88  D.  2rL 

Warrant  of  arreet  issued  by,  after  term,  68  R.4I0-448L 

When  diaquaUfled  by  intenat^  82  Dl  767»  788. 

NOTIOa. 
L    br  OI1I1RA&. 
VL    Statdioit. 

UL     How  MAT  n  OlYBL 

L  Reeordina, 

8.  RMitait, 

8.  Poftection. 

4  LUPendenM. 

6.  KnouMlge:  ITempaper  IfcKss;  OonertB^. 

IT.     NonOB  IX  J(7Dt0IAI«  PlOOIBMVefl. 

?.    Or  UwasooEDiD  ImmuMum. 
YL    NoTioa  TO  Aenrr. 

See  AasioNiiiirror  OoirraAon;  Bora  Fm  FmoHASias; 
OoaPoaATiORS.  IV,  2;  Daua,  Vi;  ELaonoaa.  IT,  H; 
SxaounoNB,  XIII,  4;  Qdarantt;  laavaAacK  Jo> 
9ICIAL  Salu.  I;  Lis  Pbvdbns;  MoaTOAaaa,  III,  IS; 
NieoRABLi  iKSTBDMixn,  X;  PAaTaaaamr,  III,  $, 
Vni,  8;  RaeisraATiON. 

Appeal,  notice  of,  see  PLiADnra  axb  PRAonoB,  Xin,  1 
Defect  in  hlgfaway8»  see  MoxnapAb  OokroKAtiOBB, 

XJlXy  Ve 

Dtehonor  of  eheidc,  aee  Baxsb  abb  Bahkixc^  m,  % 

Dissolution,  see  PAaTBiasHiP,  TIIL 

Bale,  see  Bzboutorb  ahd  AnuixiBTBATOBa,  II,  4i,  c 

To  agent,  see  Aobnot,  III,  8. 

To  quit,  BBS  Laxolorb  abb  Tbrabt,  IY,  & 

L     IB  GBXBEAb. 

Actual  and  constructive,  distinction  but  weeii.  41  & 

184 
Actual,  what  is,  28  D.  47. 
Burden  of  proof  (rf,  46  R.  190. 
By  information  from  other  persons,  88  D.  SL 
Constructive,  deflned,  28  a  47-40;  46  R.  184 
Constructive,  effect  of,  28  D.  47. 
Difference  between  actual  and  BOOimMllfib  88  IX  18 


HoftiM. 


INDEX  TO  NOTES. 


HoiMUio*.       179 


_  •  of  teals  wUBtiMit  to  «zfllt«  teqoiry* 
SD.  47. 

mm  tittodMdi  to  penooalty,  tl  D.  O. 
FhMB  whKi  iBpmad,  tt  D.  4& 
Pram  vbom  maj  com*,  tt  D.  iL 
loftdsqiMCV  of  prlM  ■■,  tt  D.  St. 
Iwinlry,  vfemi  jmrdMBar  mnit  promoote,  0  D.  M 
Knotrledm  of  teota,  pattlnf  ob  1nqairj»  46  R.  184-18& 
OfentrrlnlaBd-oaMbooka,  »  D.  40. 

tt  D.  &1. 
teiiwmmiHy,  ttP.il. 
of  mndor^  Hn,  tt  D.  M. 
riinhw  iilmmiil  ulth  nntln ii  vb«l»aD.  Ift. 
Emnflt*  im4  niflla«nt  m,  tt  D.  6S. 

M  •▼IdmiOB  «!•  tt  IX  I& 


n.   Stavormit. 

5tedloritodNt1fl,off«Dtd«a,ttD.  riL 
•aplkttlkm  to  Mnand  ntnni  of  irrli»  ISD.  174. 
««arpontloDnia«yiif.  ementtel  to  validly  of  pvo- 
M«dtog%  vbcn,  if  D.  108. 

,  IM  ctVmi  pmsoimlly,  wbm,  18  D.  IM. 

;  to  ttirma  to  ftU  pcraons  intitied  to  be  pfmwitt 

Mtreqairad  tarngvlw  or  itatod  mootiiif,  18 D. 

ipacU,obJeek«f.miHttoitatod,wlMB.18  a  108. 
vshml,  bow  and  bj  whom,  18  D.  108. 
whit  dftOQld  stoto,  18  D.  lOL 
01  dMotatton  of  porioonhip»  mhaX  wamOmA,  18  D. 

nL     How  HAT  n  OlTBL 

1.  ttemHk^ 
Oimtniotivo  Mtteo  to  MtbrnqiMot  porchMMi  only,  9 

Dl  748. 

D«d  M(  IndesMi  u  notlee,  14  R.  UOi 

DMd  wraimly  indozod  aa,  14  R.  UO.  _ 

DntnwlSof  raooid  book,  effoel of;  U  S.  UH 

Etel  of,  ¥j  ralfttkm,  U  D.  856. 

E8«tof»f«Mnq3r.  80  0.468,404.        _^^^,    ,, 

Pram  faMtrument  ooi  ooUtiod  to  raeovd.  8  D.  884;  U 
D.  US;  ttD.  808. 

iBdodiv,  offoei  of  faitaio  in,  0  D.  8ft4. 

0(  urignmont  oC  fluxtgaffo,  14  D.  518. 
deed  iDtooded  m  a  moruaee.  14  !>•  ^U^ 
ditetMr  acknowledgod  dood,  tt  D.  817. 

Rmord  of  dMd  or  mortgaco,  ao,  45  R.  188-lM. 

Wtort  boMilariog  of  eonnty  are  ehangod,  18  D.  48L 

Bf  raertali  to  oonrojancoa.  16  D.  781 

Bt  radtato  to  patents,  16  D.  754.  _ 

Vodm,  b7  fodtals  in  UUa  ntpois,  tt  IX  fS-OL 

of  vaadov^  Uon,  tt  D.  50. 
BMtala  In  deodo,  a%  45  R.  188. 
Baotali  in  tttlo  pofMia.  tt  IX  48-68. 

ft.  PoneMion. 

OM  pomomioii  in  pemo  or  by  tommt,  88 IX 

ibf  gnolaf^  nmainioff  In  pomeailan,  77  IX 


of  kmd  M»  71 D.  481;  84  D.  778;  88  D.  518l 
■■,46E.  188. 

of  land  Ii  DOiiM  of  titio,  &  D.  815. 
to  poi  Huiiiliaoar  on  Inqalry,  88  D.  178. 
TmaS^  poMrioB  Is  not  notloa  of  loMor^  tHIo,  84  a 


Notioo of  dfllooltB  tItIo,  85 D.  177. 

Ponooal,  gonarall J  rsquind,  08  D.  8X1. 

PaMlM  parohasm'  on  Inqnliy  Is  oqidvalHft  to^  88  Bl 

Wbsi  ls»  8i  D.  810;  74 IX  178. 

IT.    Kona  iv  Jumoua  PioonooiM. 

of,  88  a 


AsrinnioBt 
D.  87. 


DiseripUon  of  land  In,  kow  sonsUusd,  44  a  1811 
rior  ai  loOfSt  onoo  a  wook  for  four 


4.  LftPsiMlsfif, 

Boo  Lis  PsKDSsSb 

DOIfiBes  toqniiod  In  oondncttng  suit,  14  a  777. 
Ocncnl  dooyrfM  of,  14  a  Til. 
Onnior  ouMl  bo  paatj  to  the  salt,  14  D.  777. 
Uw  of,  liblDdifligat  law  and  in  oqnity,  14  D.  778^ 

gf,  is  won  sotUed.  14  a  776. 
Property  snmt  bo  deoeribed,  14  O.  777. 
Vhm  nrit  Ii  so  ptitd***i:  as  to  IotoIvo  law  of,  14  a 

776l 
Wbeikor  appileaklo  to  personal  property  or  negotiable 

paper,  14  a  778. 

6.  KmmUi9$l  Mmmpuper  Nptim;  mmd  OtneraUy. 

r.  adTortisement  In,  noHoe  of,  when  and 
*  6Ba  8lft-ilt 


44  a  8801. 

OtTon  for  too  abort  a  time,  44  a  888. 
KuuMiHj  of,  before  Judgment,  tt  a  STO-fTt. 
of,  before  Judgment  against  noo^rosldonts,  48  a 
8ira,810.  68Bi 
Pobtteatioo  or  swies  of;  oskfilstlon  of 
410-41& 

whether  taehidod  In 
41'4-41«. 
Warrantor,  notfoeto^  to  dofeiMl  action,  48  D^  668  871L 
OMistiued 


with  rrforonce  to  pabUeatlon  of 
notlee,44D.  S88i 
Writ  of  asiistaDoe,  notice  of  applloation  lor,  81  D.18B 

T.    Or  UaBBOOtBD  Uanmtmnu. 

Efleot  of  oabseqnent  quitoUlm  by  tome  gfantor,  tt  » 
884. 

Good  against  one  bsTlng  notioe,  tt  D.  884 

Notice  of,  and  iUeffee^  18a  860,  70& 

PosoesBion  under,  is  notioe  of,  IS  a  8S8i 

Pnrohaser  with  notice  of,  1  a  696. 

What  is  notioe  of,  1  a  686:  18  a  860. 

Unrecorded  deed,  notice  of,  1  D.  005. 
bom  ppmiMlnn  wider,  1 D.  006;  IS  D.  8S8i 
M«losof;framwhattnfonred,l  a605. 

YL  Moan  io  Aonm. 

See  AonoT,  in,  8. 

AgmilX  whether  Mads  prfawlDal,  45  R  188, 187. 
itgent,  notioe  to»  whother  binds  principal,  88  B.  8tt> 

SU. 
Attorney,  notioe  to,  whether  Mads  ettont,  88  a  888- 

Stt;  46  B.  ISflL 
Oorporation,  notioe  to  offloer  or  agent  of,  Is  notke  to 

oorporatton  when,  note,  W  a  180-100. 
Oorpcxnrtlon,  notioe  to  agent,  whether  blnds,S8a  888- 

SBO. 
Director,  notiee  to,  whether  Mnds  bank.  80  &  8SB-S88L 
Notioe  to  snlHigent,  wkether  binds  principal,  45  a 

180L 
Partner,  notiee  to,  btodo  firm,  45  a  186, 187. 
Private  and  nnoflleial,  not  binding  on  eorporation,  H 

a  180. 

To  agent  acting  for  two  peraons,  W  D.  168. 
of  corporation,  86  D.  188. 
when  notice  to  principal,  ti  D.  481;  W  a  USl 
who  Is  dealing  adTOxaely  to  his  principal,  S6  a  188l 
Tto  partoer,  when  notice  to  eo-partnen,  n  D.  48L 
Tto  one  who  Is  agent  lor  botii  patties, »  a  888, 884. 

NOVATION. 
Defined,  18  D.  886. 

samj, »  D.  864. 


NxnsANoa. 

1.    WBat  OoirsvRuni. 
1.  OeneraUi 
1.  LawAUBm 
8.  Exphtiom. 

4.  OtotnioMon  ^5lrMf  er  Wflfi 
6.  Bourn  ^  lUrfawm. 
n.    Who  Liabls  fob. 
IIL    Rim  DIM  roa. 
lY.    Lapss  Off  Tun. 

See  B0Aa»  or  Hiavtb;  Iirjviroiios%  I,  & 

L    WHAff  Oosirrnm^ 

1.  Omural^ 

At  coomioB  law,  40  D.  844. 

Experiment,  allowing,  to  ascertain  oawe,  tt  a  m, 

104. 
Ferodona  dog  is,  81  a  810. 
Injury  to  hones  from  planting  yow  tres%  if  a  SB!) 


"ar 


lao    Vuisance. 


INDKX  TO  NOTES. 


IfuiMUlCA. 


KoJnnM,  qoesUon  m  to  what  is.  If  Judicial,  6B  D.  681 
Oniiiumoe  of  a  monlcipalltj  dedburlng  » thing  to  ha,  16 

D.  IM. 
Peroolation  at  tStbj  mattor  from  another^  pwwnlww, 

SOB.  17. 
Planting  pernidooi  gimn  on  ono*i  pranlaaa,  U  R.  471- 
476. 
pernleiouB  trees,  HahiUty,  IT  B.  £64. 
PubUe  works.  75  D.  664. 

may  also  be  prlTate,  71  D.  tl<;  00  D.  ItL 
What  is,  87  D.  100. 

S.  XiaH/W  ■OitfinMt ««. 

Bladksmith  shop,  51  R.  467,  472;  00  D.  UT. 

when  enjoined,  80  R.  707,  70& 
Brick  burning,  27  R.  71L 
Brick-kUns  as,  10  R.  674,  67f^ 
By  oorrupting  the  air,  88  D.  668L 
making  loud  noise,  88  D.  66& 
Oo<»king  ran^e,  S7  R.  71L 
Dams  in  navigable  streams,  57  D.  601 
Dam  whidi  backs  water  on  lands  <rf  anoChar,  06  D. 

768. 
Definition  of,  82  B.  142. 

Detrimental  to  health,  remedy  against,  06  D.  668. 
Engine  and  re[iair  house  of  railroad,  56  R.  U-Uk 
Hammering  on  boilers,  10  R.  67&i 
House,  when  Is  a,  44  R.  111. 
Hydraulic  mining,  68  D.  08-IOOl 
Instances  of  things  held  to  be,  60  R.  TOOl,  IWL 
Jarring  madiinovy,  87  R  711. 

d  factory,  51  R.  467-472. 
Lawful  business  may  be,  07  D.  666). 
Manufacturing  companies,  66  R.  16, 16. 
Noxious  vapors  from  factoiy.  10  R.  675,  676. 
Refining  petrcdeum,    thongn  anthoriaed  \j  alatQlak 

when  to,  56  R.  14, 15. 
Ringing  of  church  beils  aidoined,  when,  48  E.  682- 

526. 
Smoke,  sooty  and  dnders  may  be,  07  D.  661 
Stable,  when  a,  82  R.  141-148;  54  D.  860. 
whether  is  a,  80  D.  688. 

arsk  54  R.  28040L 


Talegraph  poles,  whether  ai 
Usii^  maeninery,  66  R.  15. 


What  are,  42  R.  541 


1  ElqpIoKons. 


itovsd  on 


Chmpowder,  liability  for  explosion  of, 

one's  land,  61  D.  288. 
Uabilitjy  for  exploskm  of  hollar,  without  nagliganee, 

17  R.  864. 

4.    ObttmcHvm  ^  Stn€t  or  WmUr-oamnt, 

In  highways,  what  Is  a,  48  D.  711 

Objects  In  street  likely  to  frighton  bonsa,22  R.  628, 

080. 
Obliterating  signs  erected  In  street,  25  R.  681 
Obstructing  highways,  81  D.  181 
Obstruction  of  streets,  power  of  munteipal  corpora* 

tions  to  authorise,  88  D.  516;  52  D.  487. 
Preventing  ncoess  to  watercourse^  astion  for,  25  R. 

584-686. 
Public,  in  water-oouna,  nation  irtun  Has  for,  26  R. 

634-636. 
Railroad  indictahls  for  obstraeting  highway,  when,  44 

R  470, 471. 
Steam  traction  engine  In  hhrtiwav,  26  R.  76. 
WatMr-oourse,  obstruction  of,  action  for,  26  B.  684-581 
Wharves  and  landings  are  not,  18  R.  811 

1  Hom$  €ff  lUr/om*. 

BrotbaL  private  action  Ilea  for,  when,  48 IL  271 
Bawdy-nonse,  private,  right  of  action  for, 48  R.  275-277. 
Ill-fame,  right  of  Individual  to  enjoin  house  of,  48  R. 
874-271 

n.    Who  Liabls  ron. 

Continuance  Is  actionable,  60  R.  880,  88L 
Continuance  of,  who  liable  for.  46  D.  4dl 
Continuing,  liability  for,  16  R.  78,  70. 
Continuing,  liability  of  devisee  or  or  reverrionar,  16 

K.  71 
Grantee  of  lands,  liabUlty  for.  06  D.  181 
Grantor's  liability  for  oontintiance  of,  46  D.  471 
Landlord's  liabUi^y  for,  15  U.  78,  70. 
Leasor'fi  nabllity  for  continuance  of,  45  D.  471 
Lessor  not  liable  where  lessee  to  repair,  15  R.  886-101 


of  property,  when  liable  for,  47  D.  267. 
Uabil!^  of  landlord  for,  under  agreaniant  to 
50  D.  781 
af  landlord  for,  when  ha  retalna  aontrol  si 

ises,  60  D.  781 
of  landlord  for,  whan  It  aziats  at  date  of  leaM^  60  Dl 

781 
af  landkMd  to  tenant  for,  60  D.  776-771 
of  landlord  to  third  persons,  60  D.  771 
of  several  for,  is  botn  Joint  and  several,  88  D.  841 
Mnnidpal  corporation,  llabUitj  of,  for  ni^gkict  to  re- 
move, 86  D.  84. 
Person  ereeting  on  land  of  stianfor  Is  Uabia  Isr  tbs 

oontinuanoe  thereof,  47  D.  267. 
Tteantfto  UshUftyfor,  60  O.  780, 781 

IIL    BmiDniffOB. 

Abatement  by  private  person,  20  D.  448-441 

of  fence  eneroaahing  on  hinway.  8  B.  68. 
Action  against  one  who  aontinues  out  did  not  «eet, 

86  D.  400. 
Actions  for  damages  from  pubUa  milaanae,  1  Di  57;  81 

D.  281 
Building  cannot  be  destroyed  becaose  Hs  oceupanti 

carry  on  a,  88  D.  111. 
Damages  after  commencement  of  action,  whether  re- 

ooverable,  02  D.  680,  68L 
Damagea  for  nuisance  can  be  recovered  up  to  biinginf 

of  suit,  02  D.  621 
DedaraUon  for,  15  B.  71 

Demand  to  disoontinuo,  when  essential,  88  D.  407. 
Destroying  building  for  being,  67  D.  661 

housa  in  abating  nuisance  therein,  44  R.  Ill,  HI 
Injunctions  against,  81  D.  716;  86  D.  51u;  64  Di  8S1; 
60  D.  421 
See  iNJOKonom. 
Jury  trial  hi  casss  d,  aonstitational  right  to,  48  a 

101 
Liability  for  oontinuanoe  after  alienation,  14  D.  891 
for  erecting  and  continuation  of,  14  D.  881 
of  grantee  of  lands  on  whidi  nuisanos  esials,  14  D. 
w7, 881 
May  be  enjoined,  68  R.  861 
Notice  to  be  given  before  abating,  26  D.  4M. 

to  remove,  when  necessary,  14  D.  881 
Nuisance,    special    injury  essantial    to    ta^unetloa 

aninst,  60  D.  421 
One  abating  cannot  use  matarlalB^  8  B.  61 
Pardon  for,  60  D.  571 
Prescriptive  right  to  ccmtinoa,  26  D.  101 
Private  action  doea  not  He  for  a  publie,  21  Dl  101 
poww  to  abate,  48  R.  24-21 
power  to  abate,  extent  of ,  48  R.  26,  21 
power  to  abate,  how  exercised,  48  R.  26, 21 
Joinder  of  partlea  plaintifl  in  action  to  abate,  71  B> 

811 
Joinder  of  parties  plaintiff  In  suit  In  equity  to  abate, 

71  D.  814. 
Joinder  of  parties  dsfandant  In  aotkm  to  abate,  71 

D.  811 
Joinder  of  partiea  defendant  In  salt  to  aquity  i» 
abate,  71  D.  811 
Public  Joinder  of  partlaa  plaintUf  In  aatloa  at  law  te 
abate,  71  D.  811. 
Joinder  of  parties  phJntiff  in  suit  In  equity  to  abats, 

71  D.  813. 
Joinder  of  parties  defendant  In  action  at  law  te 

abate,  71  D.  811 
Joinder  of  parties  defandant  In  salt  in  equity  te 
abate,  71  D.  811 
Public  action  at  Uw  Is  bv  indictment,  71  D.  SIL 
dfumages  entitling  private  person  to  action,  81  B. 

181 
health  of  family  as  a  ground  for  i»t>oeod{ng  agafaiit, 

81  D.  181 
individual's  right  of  action  for,  48  R.  276-277. 
individual's  right  to  enjoin,  48  R.  275-277. 
In  highway,  private  action  for,  when  lies.  26  R  688> 

687. 
injunction  to  abate  at  suit  of  private  person,  86 1 

610. 
lease,  action  hy  private  person  for,  81  D.  181 
may  also  be  a  pnvate  one,  81  D.  184. 
one  destroying,  whan  a  trsqwaaar,  26  R.  511^  581 


Vuiwaee. 


INDEX  TO  NOTES. 


Cilices  and  Ol&Mrs.  I8i 


PAHc,  jprivmto  ilgkl  of  actloa  lor,  M  B.  in.  US; 
41D~7«7. 

riffaftol  iadirldaftl  to«i]oiii,  SS IL  67&-67& 

•pedal  damig«,  uweanvy  to  adiont  tt  L  US-ftS7. 

■p*dil  danuigo  giving  action,  mrtanrmoi,  16  B»  US- 
SS7> 

wiw  OMj  ateto,  M  D.  448. 
RenediOT  for,  M  D.  108. 
ReMrifitions  on  right  to  abate,  M  D.  444 
Bettraining  in  oqolty,  SI  D.  715. 
iU^i  of  pHvata  penoo  to  abato,  86  D.  448-441^ 

of  private  party  to  abato,  T8  D.  080. 
Right  toafaata,  W  D.  646. 
Sammafy  prDoocdinga  to  removap  96  Di  661. 
V«nao  in  action  for,  48  D.  477. 

IV.    Lapsi  ofTImk 

LapM  of  tlmo  cannot  legalise,  4S  B.  0,  »»  V. 
Time  4am  not  logaliia,4S  D.  71& 

NUNC  PRO  TUNa 
Baa  JuMicwm,  1, 8. 

HUNOUPATIVB  WILLS. 
Sea  Wills,  1, 7. 

OFBIOBS  AND  OFFIOBRa 

L   Vatuu;  QuALiFioATioKe:  Vaoanot;    Bjuotaii; 

UaunpATioH;  Ooxnou  otbb. 
n.    Bmbh  ov  Oppicbm. 

1.  Compenaation, 

&  D€putie9. 

Z.  Actions  by;  Powtni^;ralidUyt/A0Uc/. 
OL    LiABibinH. 

1.  GeneraUy, 

t.  Nim-/ea$anc*:  Mi^featanes;  Nagligent^ 

8.  Judicial  OiLoen, 

4.  Acting  UiuUr  Void  Staiut*, 

6w  FoT/eiturt  oj  OJLos, 
IT.    Db  Facto  Oppiciaa. 

S«e  Bavu  Ajre  BivKiva,  Y,  Yl;  Boaks  op  Hiauth; 
Bo«08»  III;  Cbrtiobaei;  OoNBTrronoirAL  Law,  III, 
9;  Gonovaaa;  OoaFonAnoNa,  IV;  BLSonoaa;  Falsi 
InnuaosMwr;  Hiobwats;  Judsss;  Jdbticbs  op 
THE  Pbaob;  Libbl:  Mandamus,  I,  8;  MAroKs; 
MosKirAii  OoRPOSATioss,  II,  7;  Notaribs;  Post- 

■ASTBBS;      PSIVILSQBD    OOMMOKIOATKlSS;     PUBLIC 

Lasbb*  IV;  Quo  Warbamto;  Rbwabob;  ScaooLs; 

STATUTB  op  LmiTATIOKB,  III.   I.  V,    SUPBRVISORS; 

SoBBrraHip,  VI;  Taiahox,  IY,  4;  Tbbasubbbs; 
Warfls  OP  PussBssiOB. 

Mteondnei,  sea  Nbw  TUal,  n,  &. 

1.   NAimiB;    QoAuncArioHs;  Vaoabct;    Bbmotal; 

UaUBPATIOa;  GOBTROL  OVBE. 

Abdishmeni  by  legislature,  25  D.  708. 

Action  lor  removaJ  withuitt  liaaring,   whetlier  sor- 

Tivea,6S  K.  630l 
AppoCntaiont  of,  wlien  there  Is  no  vaoaney,  Is  fold,  67 

D.  167. 
ObaetitnUoaa],  may  noi  be  destroyed,  86  D.  706. 
Oh^toI  of  iegielature  over,  27  R.  754. 
Oeated  by  statute  is  oontiuUed  by  legislature^  7  B.  9L 
Ueflnition,  15  H.  246. 

itate  and  mnnicipai  oflloars,  16  B.  846. 
Diiik)aaIilleatioii  for,  as  gixtund  of  ouster  from  olBoe, 

M  D.  8(M». 
Uitiuction  between,  and  emplojrment,  86  D.  704. 
Exeeative,  vhen  may  not  declare  otllce  vacant  without 

Judicial  inquiry,  83  D.  '6Hk 
Fugitive  from  Jostles,  sgent  demanding  Is  stats  offi- 

eer.  67  D.  SvM. 
blonnation  for  usurpation  of,  80  D.  47. 
Licgislative  control  Qver,  25  D.  701,  706. 
Legislature's  right  of  removal,  where  term  fUed  Xty 

oonsUtutiun.  7  R.  90. 
lUndamus  to  restore  peraun  to,  18  D.  88. 
itoi  allowed  to  try  tille  to,  13  D.  2ii 
to  put  one  In  an  office,  12  U  30. 
to  try  title  to  oillce.  58  D.  407. 
Marriage,  proof  of  oflknal  ctiaracter  of   person  per- 
forming, 30  D.  750. 
Marrted  wooMn,  may  hold  what  offlces,  39  R.  86-88. 


Oflfos,  eoBunlsrion  Is  not  e«entlal  to,  78  D.  188. 
oontrssted  with  employment,  78  D.  I8Ql 
defined,  72  D  179;  27  R.  754. 
duties  of,  are  generally  prMoribed  taj  tlatiitei^  Tf  D. 

181. 
duties  of,  must  be  nubile  and  allsel  the  pubUe,  78 IX 

18L 
digibility  to,  msj  be  taken  awsj  as  pnnlahment  for 

crime,  97  D.  966. 
eligibility  to,  may  be  taken  away  tor  participating  In 

aduel,97D.  807. 
emolument  Is  usual  but  not  neoesKin' element  <rf,  78 

D.  183. 
ooveninient  Is  tbs  fountain  of,  78  D.  181. 
moompatible  and  inoonsisieut,  instances  ef ,  88  D 

874.876. 
faioompatibleandlnoonslirteTis  what  »!«.  88  D.  874. 
intoxication,  statute  uruTtdxag  tor  removaJ  for,  08 

D.  876. 
Involves  exerdss  of  soTerelgn  powere,  78  D.  180. 
JadlcUl  aecertainment  of  malfesaanoe  or  miafeaa- 

anoe  must  precede  removal  for,  88  D.  876. 
judicial  ssosftalnmeui  of  vacancy  In,  when  nsces 

■ary,  83  D.  873,  870. 
limits  of,  msy  be  very  narrow,  71 D.  181 
maUeasanoe,  justi^riug  removal,  88  D.  876. 
oath  of.  78  D.  183. 

ef  honor  or  profit.  Instances  of,  78  D.  188. 
qualification  for  fedci-al,   cannot  be  added  to  by 

state,  97  D.  904. 
qualification  for  state  cannot  be  added  to  by  fedscal 

government,  97  D.  864. 
qiulification  for,  legielatnrs  cannot  add  to  those 

fixed  by  the  constTtutlon,  97  D.  284. 
quallfymg,  ststntee  concerning  are  directory,  88  IX 

373. 
removal  from  eoonty,  effect  ef,  ss  an  abandonment 

88  D.  874. 
right  to  vote  snd  hold  ofllos  giiB«aUy  go  together, 

97  D.  264. 
statute  designating  or  providing  for,  78  D.  181 
tenure  neoessanr  to,  72  D.  181 
title  to,  cannot  oe  collateratly  tried,  76  D.  709. 
vacating  by  acceptance  of  inccnnpatible,  81  D  406. 
Officers,  attendants  on  New  York  courts  are  not,  71 

D.  184. 
attorneys,  solicitors,  etc,  78  IX  184 
dvll,  whoars,72D.  186. 
classification  of.  90  D.  796. 
deigymen.  72  D.  186. 
dork  In  sUte  office,  78  D.  184. 
derk  of  district  court,  78  D.  186, 
college  profeeBors,  72  O.  186. 
eommisdunersof  public  hii^hways,  78  D.  181,188. 
deputy  postmasters,  72  D.  185. 
deputy  ihorifra  and  marshals,  78  D.  186. 
instances  €i  positions  held  not  to  be,  78  D.  187. 
instances  of  podUons  held  to  be,  78  D.  184-167. 
marshals,  78  D.  186. 
miscellaneous  instiiiices  of,  78  D.  181 
Dotiifioft,  72  D.  186. 
of  dues  and  counties,  when  regarded  as  state  eiB> 

cera  also,  72  D.  18S. 
postmasters  snd  their  assisUnts.  72  D.  186. 
school  directors  and  trustees,  72  D.  186. 
state  printer,  72  D.  186. 

vacating  hy  acceptance  of  incompatible,  81  D.  406. 
Official  diAracter,  reputation  ss  evidoiics  of,  24  D. 

115. 
Presumption  that  one  continues  to  hoid,  60  R.  801 
Pro|>eiay,  office  is  not.  27  K.  754. 
Property  rights  In.  25  D.  7uS. 
Receiver,  api.K>intment  of,  57  D.  450. 
Residence  at' seat  of  government,  requlremenl  of,  97 

D.  iW. 
Right  to  office  does  not  rest  in  contract,  86  D.  701- 

705. 
Salary  mav  be  decreased,  25  D.  703. 
Title  to,  what  may  be  tried  on  qwt  warranto,  SO  D.  47. 
Vacancy,  expiration  of  term,  whethor  creates,  83  B 

777,  778. 
In  office,  meaning  of,  83  R.  777.  778. 
whether  exitits  in  nowly  created  oOloe,  88  B  77T. 
Vested  rights  to,  26  D.  70L 


UB    OfloM  and  OAcen. 
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Oi&oas  and  Ollloan. 


n.    Bmbts  or  Ofth 

L  CompentatioH. 

JkgnBomA  !•  lewwti  for  doing  hii  duij  it  void,  H  D. 

ftlL 
Oonpeawfeloii,  right  to,  utMt  from  Mrrlot,  t7  R-  764 
Oommimtion,  right  to»  dow  not  rait  hi  oontraot,  i6 

Otatimot  for  mIo  d  offloe  or  nl&ry,  48  R.  S8S. 

nio  commtalonor,  waiMry,  wh«ro  illogaUjr  ranovod, 

48  B.  419. 
Oflar  to  peif ona  dotj  for  Its  than  kgal  faei,  S7  B. 

48S,428L 
FoUoo  ofAoer  onttUed  to  nbuy  during  dinbOltyi  48  B. 

418,419. 
RehsMS  of  Mtoiy  heforo  election  !•  ralld,  87  R.  48R 
Rewnid,  oflloer  cannot  raooTer,  49  D.  678* 
Bahtf7,  aesignment  of,  41  D.  448,  444 
apportionment  of,  41  D.  444. 
aHignment  in  advance,  when  InTalld,  41  D.  448L 
not  earned,  aeaignment  of,  41  D.  444 
Taxation  of  nbuy  of  judicial  oflloer,  8  B.  S8R 

R  i>0pii(i«e. 
Oontnet,  eAer  oleotioo,  to  appoint  one  a  deputy,  41 

Oontnot  to  appoint  for  mppoit  at  election,  48  B.  SSOi 

R  AcUan  5y;  Ptnoen  tff;  VolidUy  of  Aet$  c/. 

Icknowledgment,  who  may  take,  81 D.  641;  88  D.  767: 

41 D.  16»-170,  471. 
Bond  Ulcen  bj  ofBoer  colon  oJUii,  88  D.  447;  86  D. 

688. 
OorporattoB,  notice  to  oflloer  ol^  la  notice  to  cor- 
poration, 88  D.  189-109. 
niega]  feoe  exacted  by,  reooTevy  of,  46  D.  187. 
Libel,  publicatiun  concerning  olBciala  la  not,  when, 

87D.  80. 
Ifajority  of  public  body  may  act,  88  D.  847. 
Ministerial  act,  defined,  88  D.  861 
Vote  to  treasurer  or  rocoeeeor  in  oOee,  who  may  me 

on,  42  D.  87R 
OIBoer  having  certificate  of  election  may  assume  and 

hold  olBoe  till  decided  not  to  be  entitled  to,  88  D. 

41R 
OOcera    of    municipal    oorporations,     power*    and 

Uabilitiee  of.  and  liability  of  corporation  for  acta 

of,  81  D.  161;  86  D.  199;  88  D.  677;  tt  D.  788;  68 

D.  880,  867;  66  D.  497,  689. 
presumption  in  favor  of  regularity  of  acta  of,  67 

D.  78. 
Oflkrhd  bonds,  88  D.  876;  44  D.  88,  80S,  688;  46  D.  609; 

47  D.  S28;  49  D.  412. 
Power  conferred  by  statute  must  be  exercised  in  mode 

prescribed.  81  D.  107. 
Presumption  in  favor  of  aote  of  public  olllcer,  67 

D.  7R 
Public,  Ihibility  on  oontracta,  20  D.  688. 
Public  oflloer,  penon  dealintr  with,  presumed  to  know 

limiU  of  authority  of,  87  D.  29R 
Purchases  by,  at  tax  sale.  15  D.  600l 
Besignation,  nght  of,  26  D.  708. 
Slander  of  oflloers,  43  D.  670. 
Time  in  which  public   act  la  required  to  ho  pei^ 

formed  is  directory  and  not  maudatoiy,  69  D. 

477. 
Ckvasnrer  ol  itate^  action  hy,  for  atata  funds,  88 

I>.  88R 

UL     LtABIUTUli 

L  OeneraUff. 

Actions  against  oflloers  of  United  States  in  state  courta, 

12  D.  618. 
OommiBsiODeni  in  bankraptcy,  liability  of,  90  D.  727. 
Definition  of  act  done,  colore  officii^  S5  O.  686. 
Mail  contractors,  Ib^bility  of,  90  O.  729. 
Not  liable  when  they  keep  within  the  law,  90  D.  729. 
Oflloers,  Ihkbility  of,  when  acting  within  the  scope  of 

their  authority,  90  D.  729. 
Public  agents,  liability  of,  67  D.  433;  77  D.  607;  91  D. 
47L 
asMsson,  lUbiUty  of,  90  D.  727.  728. 
canal  comraiiisioQers  and  superintendents,  liability 

of,  90  D.  780. 
tity  engineer,  liability  of,  90  D.  781. 


Pnblie  ofllosr,  UaMUtyoi;  Ml  oontraot,  »  Dl  V8;  87  R. 
148, 14R 

ofllosmot  liabto  penonally  oa  oonteacti,  89  Dl  flB. 

oOloen,  liaUlity  of,  80  DTdR 

paot  ccmmisBiouerB,  IhOiUitles  of,  90  Dl  TtT. 

postmasters,  liabilities  of,  90  D.  732: 

pound-master,  UabUitiee  of,  90  D.  781. 

prison  directon,  liabilities  of,  90  D.  727, 78R 
Road  offlcars,  duty  and  liabUitlee  of .  88  D.  664 
Tkeasursr,  bond  ol,  efibot  of  enhuging  liability,  m  Bl 
S6R 

cannot  deny  atatali  right  to  fund,  67  D.  SIR 

liability,  acts  of  congress  limiting,  67  Di  879. 

liabUity,  bite  decisions  Umiting,  67  D.  S71-S7R 

liability  of,  for  monqrs  stolen,  69  D.  17R 

misoellaneotts  cssss  showing  liability  of^  67  D.  888. 

nature  of  liability  of,  67  dTmI. 

nature  of  oflloe  off,  67  D.  667. 

whether  Insnrsr  of  safety  of  publio  funds,  67  Di  888. 


R  Mon-J^tmrnoo:  Jfii/lHWMMs; 

OoQimisslonsf  of  ozciask  liability  lor  — f^^'^t,  S6  R 

696. 
Dbectors  of  oorporatlona,  penmnaJ  UahOlty  d,  87  B. 

69;  68  D.  687,  648. 
nJse  imprisonment^  liability  of  oOosr  for,  64  Dl  28»- 

170. 
Oamishment,  ofllcer's  liability  to,  for  nsoney  in  hii 
hands,  84  D.  652;  41  D.  44;  54  D.  409;  68  D.  414 
Judicia!  acts,  no  liability  for  delinquency  or  miennn 

duct  In,  79  D.  478. 
LUbUity  for  negieot  of  duty,  40  D.  80R 
of,  67  D.  488. 

of,  for  negllgenoe  and  want  of  skUl,  42  TK  WL 
Liable  for  loss,  without  fault,  66  B.  66-70. 
Loss  through  act  of  Ood  or  public  enen^,  56  R.  88,  TiL 
Ministerial  acta  defined,  79  D.  478. 
difference  between,  and  judicial,  79  D.  47R 
liabUity  for,  79  D.  47R 
of  Judidal  ofiloers,  79  D.  47R 
of  municipal  corporations,  79  D.  47R 
what  acta  are,  and  what  Judicial,  79  D.  478-477. 
Officer,  liability  oi;  for  nsgUgence,  49  D.  808;  48  B. 

906. 
Power  of  coonoa  lo  Indemnity  oOosr  lor  lasa,  68  R 

608,609. 
Public  are  Uahle  for  negUgenee  and  want  of  skUl,  48 
D.  206. 
contractors,  liable  for  non-performance,  88  B.  9. 
Public  officers,  erabcBdement  by,  98  D.  167, 168, 179. 
liability  to  pemn  injured  by  their  negleca  of  duty, 

83  D.  668. 
liability  for  non-peiflormanee  of  ministerial  doty,  88 

D.  780. 
liability  of.  for  neglect  of  duty,  40  D.  80R 
public  dutlee  of,  liability  toprivate  suit  lor 

formaoce  of,  90  D.  727-738. 
letum,  failure  to  UMke,  when  nndeis  him 
able,  74  D.  672. 
Statute  of  limitations.  In  actloDS  against 

failure  to  give  notice,  88  D.  27L 
Statute  of  (inuiatlons,  In  aetMms  sgalnst 

false  return,  88  D.  871. 
Surotiee  on  ofllcer's  bonds,  UabiliUes  of,  46  D.  609-617; 

61  D.  619-534 
Tkx  collector,  liability  of,  lor  oolUcUng  void  tax.  Si 
Dl  816. 

R  JudkML  OJUctn, 

Judge,  liabOlty  d,  when  without  JuriadieHen,  81 
I).  49. 
BabiUty  to  action,  88  B.  698-694 
not  Uable  unless  he  acta  willfully  or  eotrapt^,8l 
D.  620. 
Judidal  acta,  delegation  of,  79  D.  47R 

InsUnces  of,  79  D.  478,  474 
Judicial  offloer.'*,  79  D.  474 
liahility  of,  82  D.  49;  48  a  784;  64  D.  864;  61  B 

441   442'  04  D.  61. 
Officer,  non-liability  of,  for  Judicial  acta,  99  D.  781 
power  to  punish  for  contempt,  61  D.  442. 
Liable  for  wrongful  arrest,  when,  19  D.  49L 
Liability  of,  for  misconduct,  18  D.  440. 
Magistrate,  liability  for  aeting  beyond  his  JuilsJIsiini^ 
61  D.  478. 


for 
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Pardons.    lO 


MafiitowfeH*  teUUtj  ol,  lor  &>■•  trnprteouMnt,  M  D. 


Mac  UaMe  for  tds  witliln  tiirir  f ttrWlcUoo,  •  !>••»• 
OOcer  ex«rcisii«  a  dlMntioo  to  not  anflweimUo  for 

g^SS^i^rn'mn  iot  Ui^  for  »»gl«?V.??»  ^ J2c  n 
bverted  witli  Jiidlei«l  powen,  noa-babUi(y  ot,  00  D. 

727 
fttilefa^  llabQ!^  ol,  wh«i  «x0reiiinv  mtnteUrUl 
functions,  90  D.  726, 788.  «^.<a 

Jodicfaa.  wban  i»t  Mwmabto  lor  WTor  or  Mfwcn, 
gOD.  72A- 
Qwovi-Jiidicial  olBoori.  llablUtj  of ,  88  D.  M4. 
Wboprotoeted from lUility  as,  18  D.  440. 

4.  Jieftii^  iMMlM'  VoidStatutB. 
OOeeti  aeCliic  under  nnoonstitattoiua  itetato,  Itobllltj 
of.  64  D.  61-66.  ,  ^     Mm 

^4.^iwg  noder,  04  D.  66.  ,   .    .  .>_^i 

Hafaimr  of  officer  of  court  of  g«nenl  JurlMlictkm 

wdOag  tinder.  04  D.  61;  •0  0780. 
lUittttj  of  officer  of  court  of  ■pedal  Jurlsdiotloa  aot- 
1i«  vador,  64  D.  63.  ^      m.  n,  ^ 

IhbiUi^  of  ministerial  officer  mBUng  under,  04  D.  64. 
6.  Fin/eiture  €if  Ofiee. 
V«>ii«^  flifam  to  siTo,  whether  tbrf eit,  88  D. 


locfritm  hj  ■oeeplanoe  of  Incompatible  office,  88 

tewtor*  ^  Mure  to  qualify,  W  ».  ^JJ.  .  .  „  ^ 
lorfetturv  ^  remoTal  from  county  or  district,  88  D. 

t7^ 

IV.   Di  Facto  OmciEBb 

A^^kBOwtodgmwt,  officer  ds/iwto  may  take,  41  D.  17a 

tS  Sf;  SiS;  Srild  at  to  himself,  IJ  D.  «. 

1,448. 

Coian  ojltftt.  bonds  taken  under,  82  D.  447;  86  a  680. 
(Were  ojtetf  defined,  86  D.  686.        .    ,,^  ^  p^  ... 
/>•  jMTright  to  recover  emohmiento  from,  17  a  764, 

wJ^ikm  betjwen,  "^  a  mere  usurper,  W  D.  OS. 
Pinnrato  take  oath  or  qualify,  W  D.  88. 
Ifistory  of  cases  determining  who  are,  J9^D^  «. 


letermininf  ^ 
I  aeu.68  K. 


uMnmiy  to  ds  jw^  officer  for  salaiy,  48  R.  801^806. 
ixtdgmdefado,  judgment  of,  Is  not  void,  84  D.  188. 
OflSer  d0  /maU  olGonfederate  States  government,  94 

Of  priv«U  corporations,  acts  of,  are  valid,  19  D.  07. 
rLhm  to  oomnensatlon,  27  R.  764,  766. 
rSm   r^ganfingTembraoe  Judicial,   executive,   and 
ndntaterial  officers,  19  D.  00.      ^    _^  .       -        . 
galaiT  b«loogs  to  officer  de  jurs  and  not  to  oocer  as 

iMo.  19  D.  68.  _^      -      w_  .V 

i,^Uieiitof,to,  when  no  defense  to  action  for,  by  the 

-    ir  ds  faeto,  19  D.  «.        ,^  ^  ^ 
it  of,  to  officer  de  facto,  19  D.  08. 
-».        .—■IT  to  constitute,  68  B.  448. 
JStheTSm  or  color  of  election  is  essential  to,  19 

wiJiiSJ*i9l).  68:  «i  D.  n7;  94 D.  64a 

OPINIONS, 
gee  WiTXMSBS,  YII,  niL 

OBT>IKANOBS. 
Bee  BOAm»  ot  Hialth;  Lksnbis,  V;  Uvnatki  Ooi- 

rOSATlOHS,  II.  8. 
Inhtft  dniramfng  for  physician,  enjoining,  86  B.  19. 
Are  subordinate  lo  general  laws,  84  D  088. 
AuthorWnfr  aa^  '>'  property,  84  D.  »8. 
B?.hSr™  municipality,  deinerl,  84  D.  051.  m 
cinnot  impair  obligation  of  contrset,  84  D.  9^ 
Cannot  punish  wiial  tUte  authorises,  84  D.  048. 
<^nn-t  operate  ex  pott  facto,  84  D.  088. 

Cha,,  's  f«  charter  does  not  alfect  existing.  99  D.  688. 
Cone©  ning  public  amueemenu,  84  D.  039. 
cSiSructlSn  of  oitdnances  or  by-laws  is  for  court.  09 
1X466. 


Oontraveolng  common  rig..t.,  84  D.  OSa 

Oreatlog  monopoly.  84  D.  087. 

Defined.  84  D.  031,  088. 

Defining  and  punishing  offenses,  84  D.  OIL 

Effect  of.  16  D.  191.  .  ^  „  ..* 

Erecting  wooden  building,  what  to  not»  19  &  84*. 

Fioee,  power  to  impose,  84  D.  040. 

Pini  limits  may  be  esUbUshed,  89  R.  847, 849. 

Fbr  arrest  of  free  aegrue»  after  certain  hours,  11 B.  oa 

rbrfeitures,  power  to  Impose,  84  D.  640.  . 

Qeneral  laws  of  state  prsvaU  over  ordintnses,  84  D. 

088. 
Qeneral  limitafeicttS  on  power  to  enact,  84  0^617. 
Qranung  right  to  ohstnict  highway,  84  D.  086. 
Impuelng  fines,  penalties,  and  furfeitures,  84  D.  646. 

license  on  brewer  is  valid,  64  R.  688. 

penaltv  or  forfeiture,  88  D.  487. 
Impounding  animals,  84  D.  640.       ^  _.  ,  ^,       ... 
Individual  may  sue  for  injury  through  violation,  68  a 

62^. 
Instances  when  held  reasonable.  84  D.  088,  886^^ 
Instances  when  held  uuressonable,  84  D.  084, 686. 
luiralla,  illustraUonsof,  86  E-  702,  708. 
Lduensing  trades  and  employments,  84  D.  088. 
Limitations  on  power  to  enact,  84  D.  687-648. 
Market,  meaning  of,  67  R.  Oil.  ..  «.  ^^ 

Markets,  municipal  ordinances  reinilating,  84  D.  «a 
Municipal  by-laws,  what  penalty  wmj  be  Imposed,  84 

D.  040,  048.  .  m.^  »^  M— 

Must  be  confined  to  local  government,  84  D.  080, 688. 
Must  be  consistent  with  constitution  and  laws,  84  D. 

028. 
Must  be  reasonable  and  impartisl,  84  D.  088. 
Must  be  reasonable,  II  R.  64. 
Must notbe oppressive,  11  R.  64. 
Offenses,  power  to  define  and  punish.  84  D.  041. 
Power  to  declare  nuisance  by  ordinanoe,  10  D.  191 
Power  to  enact,  need  not  be  express,  34  D.  029. 
Preventing  erection  of  wooden  buildings  validity,  8i 

R.  847--849. 
Prohibiting  dealing  hi  Beoond-haad  clothes,  validity, 

69  R.  116-118.  ^.  ,.  ..  ^  ^^ 

railroad  from  operating  doable  track,  84  D.  886 

toklng  of  fish,  84  D.  080. 

wooden  building,  applies  to  one  already  commenced, 
89  R.  34S. 

Providing  for  drains,  88  D.  804.  „  -  ^ 

Regulating  gas  oomiiany.  when  oppnMlv%  11  a  64. 

burial  ^  dead,  84  D.  080. 

keeping  of  animals.  vaUdltj,  16  R.  860, 867. 

markets,  84  D.  038.  ^  „  «,.  ^- 

public  health,  power  to  pass,  88  R.  811, 118. 

sale  of  moat  in  market,  validity,  67  R.  61L 

trade,  84  D.  087. 
Requiring  licenses,  84  D.  087,  039.  ,.  ..   ^. 

Requiring  owner  to  remove  snow  sad  ids,  17  Bi.  01^ 

017. 
Restraining  trade,  84  D.  087. 
Right  of  in<lividual  to  sue  for  breach  of,  88  R.  6-a 
SaniUry  regulations,  imposing.  88  D.  804.    _^  ^  ^^ 
Scope  of,  differs  from  that  of  general  Uws.  84  D.  080. 
Specific  grxnt  limiU  general,  84  D.  029. 
Resolutions  of  municipality,  whether  they  differ  from 

ordioanoes,  84  D.  03L 
Territory  which  ordinance  of  municipality  nu^r  affect, 

10  D.  192.  ^    , 

Violation  of,  as  negligence,  68  R.  68-66. 
See  NMiiioiifci,  I.  6. 

ORPHA.NS'  OOUHT. 

See  PmoBATi  Ooaan. 

OVEBDUB  NOTB3. 

Bee  Nmotiablb  IXBTRDMBirrB,  XIII,  L 

PALAOB  GAR  aOMPANIB& 
See  OoMMON  Garribrs.  II,  L 

PARDO?^3. 
See  Akkbstt.  Coxtracts,  VI.  4;  Crimiiiai.  Lav,  VIL 
Approvement,  see  Criminal  Law,  V,  8,  6. 
Conditional  pardon,  when  operative,  47  D.  660;  M IX 

670. 
whether  restores  competency  as  witness,  68  R.  406, 

401. 
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Vegotiable  Ins^s. 


Votioe  to  Indoner  not  required  when  MUnubdefor 

hie  eocommodssion,  14  D.  189. 
Furtner,  aooominodation  indoreeraent  In  ftrm  daom^ 

dfect  againetoo-peitiMre,  48  D.  9B&. 
Parchaeer,  when  not  bona/UU,  7  R.  2S8. 
tJaflertainty  ■•  to  time  ot  pajinant,  offoel  ol^  41  & 


XT.    Ttru  Ain>  Riobtc  or  Hobnia. 

L  TitU  QmurcUly,  and  Wlun  Mutt  Show  CoiwMer- 

ation. 

Benk  bill,  rirhti  of  holder  of»  62  D.  449. 

fie&rw  of,  what  must  pn^ve,  33  O.  654. 

BOl  of  •zonanso,  ?ueeeeeion  of,  is  evidence  of  aothoritgr 

to  domand  payment.  «i2  D.  68& 
Ooneidoratioo  of,  wtieu  holJer  need  not  prove,  S8  D. 

liM. 
Holder  of,  indoned  in  Uank,  pmenmeil  to  bo  oemer, 

39  D.  667. 
Indonei ,  collateral  ■eenrlty  to,  ianret  to  ereditor,  f7 

D  7«0. 
Oata  of  showfnir  fallara  of  ronsidontion,  S8  D    656. 
Preeumption  that  indoreee  rmxii  vad  noc«  in  ordiiteiy 

oourse  of  busmess,  47  D.  ftSl. 
Pron]i«(»r3*  note,  nuule  or  indoned,  to  bo  used  in  a 

particulai  way,  48  D.  602). 
frr>perty  In  note,  plerlged,  84  O.  164. 
Unaooupt«Mi   bank  chock,  drawee  not  liable  on,  to 

holder,  67  D.  460. 

1  Bona  Fids  Hotden,  Who  wrt^  mnd  vaktia  SVfbjeet 

to  JSquttie*. 

Amonni  to  be  paid  to  entiilo  ono  to  be  ngianied  ae 

bonajlde  holder  of,  84  D.  40%. 
Amignoh,  negligence  of.  In  not  lnquirinir.  44  D.  099. 
of,  without  inJoraetnent,  taicea  subject  to  pronexlst- 

ing  defenses,  97  D.  78. 
without  recourse  is  bonajlde  holder,  44  D.  609. 
JB^na  ftde  holder  of.  who  is  a,  44  D.  608;  84  D.  101;  8 
D.  236;  9  D.  272.  278. 
iMink  purchasing  for  tbree-flfths  of  value,  41  R.  761. 
holder,  person  taking  note  to  secure  antecedent 

deb  .  86  D.  224. 
holder,  who  deemed  to  bo,  40  D.  400. 
transferee  for  value,  who  Is,  40  D.  400. 
Fklse  statement  in  that  it  Is  secured,  right  of  hoider, 

25  R.  483. 
Olvoii  in  lieu  of  pre-existing  debt.  09  D.  ISO,  887. 
Holder  in  good  faith,  who  is,  90  D.  096. 
Imiieachnieiit  uf  title  of  purchaaei,  2  R.  ttL 
liidursee,  •vhen  protectod,  88  D.  565. 
of  note  which  is  void  l>etween  original  parties,  47  D. 
182. 
Inquiry,  when  iMOomes  a  dutv,  90  D.  696. 
Negligence  does  no^  impair  holder's  title,  90  D.  090. 
Note  taken  to  secure  pre-existing  debt,  08  D.  821. 
Oi*e  taking  for  ant«3oe«lent  debt,  rights  ot,  S3  R.  46, 47. 
Parol  evidence  to  show  true  relations  oi  parties,  84  D. 

608. 
Person  taking,  in  oonslderation  of  previous  dsbi,  is 

bona  fide  hvld«r,  4i  D.  698. 
Premium  notes,  bona  fide  holders  of ,  8  R.  ISO. 
PurvhMe  for  less  than  face  value.  84  D.  408. 
in  p«ymunt  of  debt,  84  D  402. 
under  8iuuicio*i8  circumstances,  84  D.  401. 
Purchaser   of,   Irnowing   intoreet   to  be  in  arrears, 
whether  a  bona  fide  purchaser  or  nut.  100  D.  190. 
receiving  notice  of  fraud  before  makiu^j  full  pay- 
ment, 84  D.  402. 
Receiving,  In  payment  of  debt  or  ss  security,  47  D. 

182. 
Right  of  bonafido  holder  where  maker  intoxicated,  8 

R.2.^L 
Suspu'iuoB  eireumstanoes,  street  of,  on  title  to,  6  R. 

265. 
Trannfur  of  note  as  security,  48  D.  247. 
Transferee  for  antecedent,  debt,  whsther  sabjeet  to 

eqviUes,  85  R.  688-091. 
What  sufficient  to  put  purchaser  on  inqidrv,  14  R.  893. 
When  reoeived  in  one  oourse  of  trade,  81  D.  680. 

8.  Filling  Blanka;  Right  to  FUl  Indonenuntg. 

Blank  amount,  authority  to  fill  up,  40  D.  87. 
nUing  blanks,  when  avoids,  U  R.  IML 
blanks  In,  71  D.  809i 


Finin?  blanks  respeoting  Interest,  06  D.  63$, 
IndorseuMuit,  how  nsay  be  filled  no,  18  D.  470l 
Indorsement  in  blank,  right  of  hoktar  to  OB  vp  or 

strike  out,  7  D.  089. 
Negotiable   Instruments,   hoidsi^  antborttgr    !•  H 

bUnks  in,  40  D.  87. 
Promissory  iiots^  anthori^  to  fill  blanks  In,  SI  Dl  280; 

40  D.  07a 
Right  of  filling  blank  indorsements,  88  Dl  tti 

4.  Alteration. 

Altered.  liability  to  bona  fide  holder,  42  R.  ISA.  ItL 
burden  of  proof  of,  17  R.  106;  87  R.  861-864. 
By  accident,  effect  oL  17  R.  lOL 

adding  makers,  86  t>.  819. 

agent,  effect  of,  17  R.  lOL 

Inserting  place  of  payment  in,  78  D.  INL 

stranger,  effect  of,  17  R.  101. 
Defense,  how  pleaded,  17  R.  106,  lOOL 
Effect  of.  11  R.  163;  71  D.  724;  79  D.  76A 
Effect  of,  generally,  26  R.  200. 
Erasing  alteration  before  negoUaUng,  eflsoO  €t,  8  R- 

259. 
Filling  blanks,  17  R.  101, 104. 
InserUun  of  interest,  48  R.  667-OOBL 
In.Htainces  of  material,  7  R.  009. 
Intent,  effect  of,  on,  17  R.  106. 
Interest,  inserting  rate  of,  in  blank  in,  IS  R.  STR 
Interetit,  insertion  of  rate  <rf,  avokJs,  16  R.  V8l 
Material,  inscaiioes  of,  17  R.  101-10& 
Meutonndum  attaching  to  note,  effsot  sf,  flS  IL  488- 

484. 
Must  be  by  one  claiming  benefit,  to  avoid,  17  R.  lOOi 
Must  be  material,  17  R.  101. 
Presumption  as  to  time  of,  17  R.  104. 
Procuring  additional  slgn«taxs,  44  R.  ISl. 
Raised  and  altered  notes,  UsUlttj  on,  7  E.  0081 
Ratification  of,  17  R.  100. 
Recovery  on  original  oonsklentioii,  7  &.  008;  17  R 

106. 
Tearing  memorandnm  from,  effect  of,  26  R.  4SS,  488 
Unauthorised,  before  delivery,  efleetof,  17  R.  8g-10L 
What  may  not  be  made,  87  D.  464. 
When  avokis,  71  D.  800. 
When  does  not  vitiate,  71  D.  ItL 
Witness,  adding  name  of,  40  R. 

6.  Notee  Forged  ot  Stolen  or  Obtained  Oy  Framd. 

Bona  fide  bolder  need  not  make  inquiries,  SO  IX  1S7. 
not  affected  by  snspidons  droumstanees,  SO  D.  ISA 
of  note  obtained  or  fraud,  rights  of,  9 IL  604;  7  R 

086;  11  R.  460:  IS  R.  606. 
under  forged  indomment,  rights  of ,  66  E.  472, 474 
Estoppel  to  dei^  gsnuineness  of  foigod  signatan,  87 

R.  704,  706. 
Forged  check,  rights  of  party  hoMIng,  74  D.  Ml,  4IA 
defense  of,  88  D.  206. 

Indorsement,  reeofeiy  of  monsy  paid  on,  80 IX  7L 
liability  of  subsequent  assignor  for,  88  D.  Wk. 
notA,  reoovevy  by  rendes  <x  Bon^  psld  lor,  89  IX 

71. 
nots,  sellsr  of,  must  refund, 
in  discovering  forgeiy,  100  D.  628. 
Fkwnd  In  eireumstanoes  oosigmgnoties  to  i 

18  R.  606. 
Indorsement  obtained  \j  fnad,  liablUtgr  on,  4  R.  IM- 

248. 
Intoxication  of  indorser  as  defenss,  21  R.  88. 
Intoxication  of  maker  as  defonse,  SI  R.  29l 
Obtained  by  fraud,  Ihtbllitj  of  maker  to  Ooim  Mp 

holder,  41  R.  607-011. 
"    Uabillty  of  maker  not  able  to  Nsd,  41  R.  007-OI8L 

lUbility  on,  4  R.  S42,  248. 
Ratiflcation  of  forged  slgnatore  to,  14  R.  108,  IOOl 
Sale  of  forged  note  makes  sellsr  liable,  60  IX  0(ML 
Seller  of,  warrants  genulnenesi  of  signature,  50  D 

000. 
Stolen,  reoeived  In  dne  ooone  of  boslness,  48  Dl  Sli 
purehase  of,  90  D.  09R 
right  of  bona  fide  holder,  88  R.  187-188. 
Tom  apart  to  tie  canceled,  when  liable  on,  88  R.  ISA 
Trensferee  of  fraudulent  note  of  Insolvent,  67  R.  888 
Treasury  notes,  hokler  of  stolsn,  right  of ,  16  R.  64L 
Warranty  arising  fromsals of  noto  that  slgnstart  ii 
gsnuins^  60  i>.  091 
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rigmlan.  ItebiUtr  oa,  4S  R.  Itt. 

XTL    Loot  or  Dhtrotid  Novm. 

■ft  lav  agalMt  imloraar,  8i  D.  TlSb 

. I  on,  450,  a07. 

•■  «iMUor«d  BOU,  IS  D.  48t;  f7  D.  1S8,  U» 
M  kMft  band.  IS  D.  479.  _ 

k»i  MM*.  IS  D.  480;  SO  D.  04;  tt  D.  ISS,  ISS. 
nuto  out  ta  two  and  part  loat,  IS  D.  47,  48S. 
and  tniaigij  doIm,  dati«s  of  liank«n  wImd  IoM, 
15B.M1. 

•rtdanca  ol  eonlsnta,  IS  D.  48. 
Dota,  flndnr  ol,  action  by,  29  I>.  tl6. 
raeuvofy  on,  licht  of,  S9  D.  Sift. 
•vidanoa  of  bat  nota,  CO  R.  SSt. 

Ammm  abb  Sons  oa,  un  Damaaa;  Ewu 

DBIICI. 

bank  for  dlabooor  of  check  on  bank,  19 


XVIL 


hroQirht  on  d^  nota  bUa  dva,  68  D.  411. 
ikdmi«4bi]xty  of,  midar  eottnt  for  moiicj  had  and  ra> 

eeivwl,  6S  IX  767. 
Acwt^  Habilitj  «o  bill  drawn  In  own  nama,  M  D. 


jmm'mm-  daorinf  aanfnmant  of,  71  D.  SSL 
iwgilnt  that  plaintiff  ia  the  raal  party  in  intoraat, 
71  D.  SSS. 

r,  BoCo  to,  may  ba  aoad  in  name  of  banli,  IS  D. 
71S:  SS  D.  S84. 

not  allege  note  waa  stainpeu,  10  R. 
IM. 

ry  note,  ■olBclency  ot,  70  D.  100. 
partial  or  total  failure  of,  aa  a  defenaa, 
04  Di  91.  ' 

of  note  la  for  coort,  0»  D.  464. 
I  Botloa  not  required  to  snetaln  foit  by 
jr.  u  a  ISS. 
lor  paymanl  «f  aota,  when  need  not  be  averrad,  8 
D.  404. 
§m  mllecikm,  does  not  deprive  owner  of  right  to  rae, 

ID.  STb. 
OaniiAaeai  of  partiea  to.  66  D.  08-7a 
iMbraee,  eet^off  acainet,  98  D  710. 
Iidonnr»  wkaa  eaoM  of  action  againat,  oommeneee,  11 

D.  S17. 
laviffcation  an  defenee,  IS  R.  SSI. 
■■f  be  pot  ia  ovklenee  witlioat  IndorMmenta,  8S  Di 

104. 
Sola  nay  be  Mied  on  day  U  talla  doe,  16  D.  S8& 
0««Tlded  bank  BOteaTlS  D.  47.  48S. 
rJa  MMe  the  day  it  falla  due,  10  D.  888. 
Pwol,  to  alhow  capacity  in  which  note  waa  execntad, 

19)  a  OTS. 
Fuel  avUenee  to  4how  that  note  waa  given  as  euUat- 

wal  aacarity.  04  D.  9L 
hrahle  in  artldea,  when  may  be  aued  en  aa  ohUgn- 
tton  to  pay  mooey.  S8  D.  43S. 
••  4.  R..  cnahler,  or  order,  48  D.  S78L 
••  eubler  of  bank.  48  D.  S78,  S79. 
••  laAier  of  hank,  actiona  on,  84  O.  379. 
to  iraaaiiiet  or  Ue ottocemor  in  ofBoe.  48  D.  878. 
P^pn,  parol  erideiioe  to  ah^m,  08  D.  OIL 
mndpal  may  aoa  on  note  to  agent,  18  D.  709. 
Ptiadpalli  riglM  to  ene  on  note  to  agent.  84  D.  14& 
Ptoiriaaory  note  made  to  an  ageut,  principal  nuy  aoa 
ea.  IS  D.  700L 
■ada  to  a  caahlar,  bank  may  aoe  on,  18  D.  718. 
■arfe  to  a  pnbile  oaoer,atate  may  eoe  on,  IS  D. 

715l 
pajabiaat  partiariar  time  and  place,  88  D.  886. 
Mia  may  ana  ea  note  to  public  ufllcer,  18  O.  71&. 
Traaifer  el,  pendli^  auit,  abatea  it.  OS  D.  S78. 
Vaivtr  cf  demaad  and  notice  may  be  proTe<i  under 
pim  defying  oneh  demand  and  notice,  97  O.  04. 

XniL    PATMnrr;  RniWAU 

OaMt  to  bank,  to  meet,  whether  dieehargee,  87  R. 

7M^7S7. 
Oipadtfaig  moMX  at  beak  where  note  payable,  88  R. 


■Mr  may  coaapal  aaheemient  Indoreer  to  eontrlb- 
■ia,whea,SSb.  S50u 


atoR 


eoatffbatioa  betweea,  when  enforceable,  48 


Pitying  pewantafa  oa,  through  miatake^  iiuoimy,  18 

Furment  at  or  after  maturity,  effeet  of,  96  D.  m. 
before  maturi^,  effect  of,  96  D.  687. 
by  acceptor  to  drawer,  effect  of,  96  D.  667. 
qr  indoner  or  surety,  effect  of,  96  D.  609. 
extingnislkes,  96  0.  687. 

for  honor,  dednitioa  and  eflM  of,  98  D.  678,  CTii 
ladovwment  aflar,  to  Innooent  pnrehiser,  8i  Ik 

687. 
on  luTaHd  note,  rsoofiry  of,  U  B.  17& 
ralaBoe  after.  96  D.  68a 
Promissory  note  given  in  renewal  of  pievlons  noOs^ 

100  D.  440. 
Recovery  of  money  paid  on  foiwed  bill,  7  B.  818, 81^ 
Reissue  aftsr  payment,  by  indcnsr  or  sorsty,  86  Ik 

689. 
Relssno  after  paymant,  by  maker  or  drawer,  96  D 

689. 
Right  to  pay  fai  artldea  when  hMt,  tl  D.  4S8w 

ZIZ.    Lav  GtovuutiM. 
See  ants,  Z,  4. 

Oonlllct  of  laws,  indorsement,  1^  what  law  governed, 

77  D.  87. 
promissory  note,  by  what  law  governed,  77  D.  87. 
Indorsement  is  governed  by  Uw  of  plaoe  where  mads^ 

99  D.  878. 
Lea  lod  governs  indorsement,  84  D.  817. 
Made  in  one  staU  for  delivery  in  another.  Is  governed 

by  hbw  of  Itie  h^ter,  99  D.  078. 
Note  made  In  one  state  pi^Ue  in  another,  99  D.  971 
Protest,  oonfliot  of  laws  regarding,  98  D.  007. 

MBW  PBOMISB. 
See  Bavnummr  am*  lnsobvsiioT,  VII;  tVAfim  ov 

LiMRATIOn,  IT. 

HBWSPAPlBaS. 
See  Oomifrff;  Ldil;  Mawupactomm;  Novimi,  fll,  f; 

PrITIUOD  OOHMUVIOAnOVSb 

As  evidence  cf  pabUe  acts  sad  proclamations,  90  Ik 

858. 
Liability  cf  person  recelTing  tnm  poet-olBoe,  88  Ik 

194. 
Market  reports  In,  when  evidence,  90  D.  889. 
PubliAer,  whether  manufacturer,  40  R.  440,  4iA 
Snbeeription  list  of,  when  property,  88  D.  UOi 

NBW  TRIAL. 
L    What  Is;  Rior  to;  Who  mat  ORAim 

n.     OROUNM  fOR. 

L  Kmri^  IHtoomrtd  Swidtnm,  SurpriM  mmd 

ifwiate. 
R  BrronMUM  or  /rraleoani   SvidenM. 
8.  Jtesatfistf  Dtnaff$r,  Verdict  n^atnst  JM- 


Am.  D.  ft  An.  R.— 18. 


4.  AbutBof  Argument, 

k.  MUeonduct  if  Ofben  or  Jury. 

8.  JSrronsotu  tnttrtutiont;  Ouisr 

m.      PRAOnOI  ASV  ETIDRROn. 

See  ORfMiiiAii  Lav,  Y,  11;  lS«inTT,  n,  1;  In 

noaSb 

Homicide,  see  Orihisal  Lav,  TI,  19,  A. 

L    WiATis;  RioRTo;  WiOMAraiAfli. 

Aoqultui  cannot  be  sot  aside  1^,  87  D.  748. 

l>ednltionof,14R.768. 

Equity,  granting  in,  87  D.  06S. 

may  grant,  when,  after  trial  at  Uw,  48  Di  71 4;  48  l>. 
646;  64  D.  400;  68  D  898. 

will  grant  at  taw,  on  what  gronnds»  19  D.  OOS^L 

will  grant,  when,  S8D.  86. 
Filial  Judgment,  granting  is  not,  90  D.  4SL 
Ulsu>ryof.l  D.  4. 

equity  jurisdiction  to  grant,  at  law.  19  D.  808. 
How  and  when  obtainable  in  equity  alter  trial  at  law, 

19  D.  009-018. 
in  penal  aetlons,  87  D.  480. 
Legislature  cannot  grant,  8  R.  166^ 
Suu  cannot  prooare  in  a  ertminal  eaan,  87  D.  4TR 


IM   Far«it  and  Ohild. 
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Parent  amd  Child. 


FABENT  AND  CHILD. 
L    Rioim  AVD  LuBiLinis  wrra  Rispwjt  to  Cbiia 
L  Outtodif  mnd  Control  nf  Child. 
t.  JfaintenaitM    and    Support    ^   C3Wld  w 

Parent 
t.  JKumin^^ir  and  Ser^iMt  ^  ChXUL 
4.  Injuriet  to  Child. 
i.  Ptrtonn  Staihditigin  Loco  ParenHa. 

6.  InjuHeg  by  and  ContracU  nf  ChiUL 

7.  Bmaneipatum  0/ Child. 

II    Ovn  An  OontAcn  Bmrnii. 

8m  Avomov;    Bastardt;    Dimm;    Frau»,  I,  4; 

FRAI7B0I.BIT      OOHVITAIICM,      I,      S;       OlFTS,     I; 

Habiai  OoRrus;  Uommtbaiw,  IV;  If  arriaoi  aro 
DiTORCR,  Illf  8;  Srouotiox;  Wilu,  V,  19;  Wir- 

■RBBRi,  n,4,d. 

iRipatod  iMirliganoR,  mr  NRauoRNOi,  1, 7. 

L     filRHIB  AMR  LlABIUTIM  WITB  RRBPROt  TO  OHILRi 

L  Cuttody  and  Contrvl  t/ ChUd, 

Child,  eastody  of,  oo  habeat  eorput,  20  D.  830-890. 
dRiiTored  bj  Gtami»n  op«rRUoii,  righU  of  iatber  of, 

SID.  70. 
#n  wentre  fAfiMfi*,  wben  treated  tm  in  e$$e,  tl  D.  71. 
CrlminRl  llRbtlitv  for  puniahinff  child.  59  R.  286,  287. 
Ciwtody,   ynardiRii    entitled  RgiUatt   gfRndparentR, 
when,  40  R.  888L 
pareot's  rights  to,  rs  affainst  others,  40  R.  827-8801 
riffat  of  parent  sarrenaering  child  to  grandparente, 

48  R.  779,  780. 
where  parente  disagree,  40  R.  827. 
VMher  not  entitled  to  custody,  when,  40  R.  8S7-880i 
right  of,  to  lU  eustody,  20  D.  881-338. 
right  of,  to  ito  custody,  what  will  forfeit.  20  D.  381. 
QrandmoUier  allowed   diildrea   as  against    father, 

when,  84  R.  609. 
Habeas  oorpttt  as  a  remedy  for  unlawful  reRtralnt  of, 
fO  D.  830-836. 
by  parent  to  obtain  pooseesion  of  diild,  IS  D.  717; 
80  D.  830. 
Harboring  child,  action  by  parent  for,  48  D.  624. 
Interests  of  child  are  paramount  to  the  right  of  either 

parent,  20  D.  880,  834. 
Minors,  eustody  on  separation  or  diyoroe  of  parents, 

84  R.  098-708. 
Power  to  compel  bringing  child  from  another  state, 

87  0.  102. 
Eight  of  father  to  eustody  of ,  80  D.  880. 
of  mother  to  eastody  of.  72  D.  847. 
of,  to  elect  In  whose  charge  it  will  remidn  or  be 
pbused,  80  D.  880,  836. 
Hatntes  r^ulating  right  to  coRtody  Rnd  control  of, 
SOD.  882-834. 

1  Jf  oihlsiMMies  and  Support  qf  ChUd  or  Parent 

Abandonment  of  home  by  child,  reiieTee  parent  of 

responsibility  for,  74  D.  781. 
Adnlt,  liability  of  parent  for  necessaries  for,  74  D. 

788. 
Allowance  to  parents  for  support  of,  16  D.  661,  664. 
ChUd,  allowance  to  maintain  out  of  lla  own  estate,  16 

D.  661,  664. 
Doty  of  parent  to  support  child,  SO  R.  408,  404;  16 

D.  661. 
FMber  beintf  appointed  guardian,  does  not  entitle 

him  to  charj^e  for  support  of  child,  57  D.  227. 
Fkther's  liability  to  support  his  child,  57  D.  226. 

right  to  charge  for  support  of  his  child.  57  D.  2-^6. 
VRtner  must  maintain,  though   child  has  property 

of  his  own,  78  D.  683. 
not  answerable  for  son's  debt,  74  D.  777. 
when  entitled  to  support  eliild  out  of  its  own  estate, 

16  D.  661. 
Liability  of  child  to  support  parents,  64  D.  281. 
of  parents  to  strangera  for  support  of,  64  D.  879L 
of  parents  to  support,  64  D.  279. 
Mother,  obligation  of,  to  support  her  children,  16 

D.  661. 
Ifeoeesltlesof,  parent's  liability  for,  74  D.  779-781. 
Obligation  of  parents  to  support.  16  D.  ddl. 
Parent's  liability  for  necessaries  furnished  child,  SO  K. 

408,  404. 
PaiRnt,  liability  of,  to  maintain  chUd,  48  D.  UL 


PRTRni  noi  URbto  for  OMdioid  Ronrloai 

marrtRd  daughter,  60  B.  725,  7S1 
BtattttR  providing  booss  of  rtf  ujr  lor 

draa,  tt  R.  456, 457. 

8.  Xamktffe  and  ServSaet  ef  CkUd, 

AetloB  for  sonrloes  of  chad,  79  D.  488. 
Chnd*s  BRrrloes,  Uablltty  for  fRther's  debt,  8.S  R.  ISL 
Earnings  of  minor,  when  entitled  to,  81  D.  119. 
Mother,  right  to  ssrvioes  of  ehild,  14  D.  «0;  58  D. 

850. 
Mother,  when  entitled  to  Reprices  of  child,  15  R.  448. 
ReooTery  by,  for  mrvicee  rendered  under  co**trMt 

with  parent  wliich  the  Utter  repodlate^,  78  D.  5S. 
Serrioes  of  child,  girea  in  eacpRctatlon  of  legR^,  81 

D.  807. 
SRTTioRS  of  ehild,  wtien  noi  dRRned  gntultoaB,  58  D 

806b 

4.  InjurieetQCkUd, 

Action  for  Injury  to  efaUd,  48  D.  OSS;  79  D.  484;  68  D 

569. 
Burden  of  proof  reepectlng  oflgllffRnoR  la  rcCIor  kv 

i^Jory  to,  68  D.  659. 
Child,  action  by  parent  for  falRS  ImiKiRoiinMat  d^  41 
D.  622. 
Rction  by  parent  for  luirbnring,  48  D.  684. 
action  by  parent  for  injuries  suffered  by,  48  D.  6SL 
action  by  parent  for  loss  of  serrices  of,  48  Di  €tt 
action  for  abduction  of,  18  D.  716. 
action  for  loss  of  serrioe  of,  18  D.  7ia 
action  for  taking  RWRy,  13  D.  716. 
injuriee  to,  for  which  parent  mav  reoowr,  ^  D.  6M. 
of  tender  years,  action  for  injuring,  48  D. 
■eduction  of,  action  for,  48  D.  684. 
See  SRDiionox. 
OoonlTRnoe  at  diiki'R  seducUon  hen  RCtioa  bj 

44D.  17S. 
Oontributonr  negllgRiiRR  of  ehild,  sffRol  of^  om 

ery,  55  D.  676,  677. 
Damages  for  Injury  reeultiqg  frons  ROsidRntk 
not  allowed,  66  D.  627. 
enhanced  by  negleoi  of  the  party  iBjoTRd,  M  D 

S7a 

for  cansiiig  death,  BRSRnm  of,  87  D.  S88L 
for  future  Ruflering  or  iiOiU7»  69  D.  268: 
injury  to  feeliage,  rs  Rlement  of,  96  D.  701 
mental  sufferii^  rr  an  Rlement  of,  61  D.  lOL 
peace  of  mind  as  an  element  of,  61  D.  lOL 
FUss  Imprisonment  of  ehild,  paraDt'e  right  to  r«r  lor, 

48  D.  628. 
FWther's  action  for  Mduetlon  of  danghtor,  SO  D.  648L 
Injury  to  child,  parent'R  rigbt  to  reooTor  for,  48  D. 

628. 
Mother,  right  of,  to  Roe  for  RbdoeOon  of;  4  D.  40ft;  18 

D.  716. 
Mother,  right  to  no  for  lediicaon  of  eblld,  4  D.  406; 

58  D.849. 
Mother's  right  to  soe  for  sedootSon  of  deogbtcr 

Ing  out,  16  R.  446^449. 
Negligence,  child  not  expected  to  act  with 
denoe  RS  an  adult,  79  D.  826. 
oontributoiy,  in  RxposiiHf  child  to  danger,  OS  Di  sn^ 

821. 
of  parent,  Ir  not  hnputed  to  child,  68  D.  4S0. 
of  jNtrent,  when  hnputed  to,  98  D.  186;  48  R.  SIC;  I 

R.  149,  150. 
on  part  of  minor,  98  D.  494. 
when  not  iinputshle  to,  80  D.  587. 
when  not  imputed  to,  98  D.  185. 
Parent,  action  by,  for  abdueting  child,  48  D.  OSS. 
Parent's  remedy  for  loss  of  aernce  of  child.  IS  D.  TIC 
Ri)(ht  to  sue  for  daughter's  seduction.  15  R.  440. 

to  sue  for  negiiiTRnt  killtn};  of  child,  87  R.  710-718L 
Seduction,  grandfather's  nght  to  sue  for,  44  Ol  167. 
parent's  right  to  sue  for.  44  D.  166^ 
person  standing  in  looo  parentie  may  sue  Isr,  44  Dc 

167. 
Step-father's  right  to  sue  for,  44  D.  16T. 

&  Perione  Standin(f  in  Loco  Parontia. 

Btep-child.  liability  of.  for  neceesarisR  fnratohsi  bf 
step-father,  SI  D.  161. 
righu  and  duties  towardfl,  86  R.  856,  S67. 
Step-father,  liability  of,  for  support  ef 
D.  806,846. 
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to*  stendiiiff  in  IO0O  jwimKif,  68  D.  SMb 
ol.  to  eliMtite  •te|M:hild.  63  D.  347. 
riflit  of,  lo  earnings  of  itep-chilU.  58  D.  ^06,  S4ft. 
fifht  of,  to  one  for  MMlucUun  of  slep-chiid,  53  D.  847. 


6,  InjmiM  b9  amd  ContnuU  ^f  ChQd, 


LiaUHtyof  pM«ni  for  traspMOMoruNlsof  eliild,MR. 

388-890;  00  D.  481;  74  D.  458,  778. 
Premmpticni  of   cowfimimnco  of  anthorltj  to  Mnd 

lUlMr,  50  R.  808. 

T.  MmmniipaHon  V  ChOd. 


Oontnet  botwMn.  afurwmrds,  86  R.  190,  181. 
OHiveyanc*  to  ehlld  liter,  when  frmudalonti  85  R.  18L 
Uuty  CO  sopport  ehlld  after,  85  R.  ISl. 
YJSeKl  of,  85  R.  117-12L 
^MiMitetp^ikm  of,  by  buher,  98  D.  775. 

how  eonforred,  86  R.  118. 

liability  of  earnings  to  father't  debts  after,  85  R.  190. 

oarriafe  a«,  86  R.  110, 120. 

nvocayoD  of ,  86  R.  U8-lSa 

ri^t  uf,  86  R.  117. 

vhat  acta  amount  to,  86  R.  120. 

what  eridenoe  will  estoblish,  86  R.  119L 

vhen  pffavmed,  86  R.  118-190. 

vhik  child  remaine  at  home,  85  R.  190^ 

while  father  iMolTent,  85  R.  12L 

n.  Oim  AJTD  OOimUCTS  BITVMll. 

See  anU,  I,  7. 

tpmwMH  to  support  father  to  his  satisfaction,  64  R. 

718. 
CUhTt  ads  are  not  binding  on  parent,  74  D.  777. 

implied  from  conrse  (H  deahng,  74  D.  777. 
from  which  authority  of  child  to  repr^ 

Mnt  parent  will  be  inferred,  74  D.  78^« 
Pwiirrtions  of  parent  to  prore  adTanoement  to  ehlld, 

UD.  501. 
Gift  bw  child  to  parent,  validity,  80  A.  261. 
6>(u  fay  parent  to  child,  when  valid,  25  R.  720,  780l 
■"wdI  •graomant  to  oonTey  to  eon,  95  R.  4flO. 
^mperty  of  parant.  diild's  anthority  over.  74  D.  77R  ' 
Bditions  are  not  those  of  principal  and  agent,  74  D. 

770. 
BamHiiv  tnttt  does  not  arise  firom  parehase  In  favor 

ef  wn,  61  D.  765. 
Vndee  iBflnenee  not  presumed  on  gifts  between,  96  D. 


PABOL  BVIDBNOB. 
Bee  Etibbkcs,  III. 

PABTIBS. 

Im  Dimb;  MoitTBAOBs,  V,  9;  Nnsaaca,  III;  Plia»- 
UrC  AM9  PRAoncs,  UL 

PABTITION. 

L   Rmwot;  BusisoroF. 
IL    HovMaob. 

L  By  Act  ^  PantUi:  PretumpHon  ^f. 

8.  By  ProoitdUMm  at  Late. 

8.  BamadaritB;  JUnt;  ImprooemcfUs;  SaU. 
in.    Bomaa  Rppbot;  Impbacumbkt. 

IT.     WAUtaSTT  Ul  PaSTlTIOJI  Ubbiml 

flee  Oa-rmvAXor;  Coviqiaxtb,  III,  1. 
I.    RioBT  or;  SuBJsoff  or. 


-naraawMore  right  to.  07  D.  709. 
A*it«fMly,  property  bekl,  54  D.  432. 
AiMOMaf  eo>tonant  is  eiiUUed  to,  07  D.  707. 
Uw  where  right  of  may  be  denied,  57  D.  064. 
UiP'icnaat  who  has  leased  may  compel,  07  D.  708^ 

hKht  of.  to  partition,  41  D.  106. 
IftraA  uMl  wills  limltiiw  rl^ht  to,  07  D.  711 
Ihmuml  co-tenant  may  eof  oroe  in  some  states,  88  D. 

431 
FjiKiiih  rtatnto  giving  rteht  to,  07  D.  701 
Uutband's  power  to  alleet  wife's  interest  by,  89  Di 

lil 
laitot,  sbH  by,  for,  87  D.  710. 
Ii»  matter  of  rights  67  O.  900. 
Kinds  of.  elasilfled,  02  a  191. 
UMie  by  adnan  and  married  women,  09  H  181 
NtfrM  woman's  right  to,  07  D.  7U. 
Monf^ces*s  right  to,  07  D.  701 
Kuffigiggt'e  right  to,  07  D.  701 


Of  tends  held  adverse^,  07  D.  704-707. 
Of  minor's  property,  07  D.  710. 

perwDal  property,  40  D.  122;  07  D.  707. 

unoccupied  lands,  07  D.  705. 
Only  coparceners  could  have,  at  common  law,  07  IX 

.   701 
Plaintiff  must  be  entitied  to^  st  filing  of  petition,  07 

D.  712. 
Plaintiff  must  have  right  of  possession,  07  D.  701 
Power  to  Mil  or  exchange,  whether  includes  power  to 

partition,  89  D.  187. 
Parchaser  at  execution  mie,  right  of,  to,  07  D.  701 
Remaindemieo  and  reversioners  cannot  compel,  07  IX 

713. 
Reversioner  cannot  sue  for,  29  D.  041 
Seisin  of  plamtiff,  when  sufflcient,  7  D.  221 
Suit  by  several  ur  by  all  co-tonants  for,  07  D.  71L 
Tenant  by  curtesy  or  in  dower,  07  D.  7Ul 
Tenant  for  life  ur  years,  07  D.  700. 
Whomsj  eompel,  07  D.  708-701 

IL      How  If  ADX. 

I,  By  Act  nf  ParHe$:  Prtmmptum  e/. 

Agreement  for,  may  be  enforced  In  equity,  02  D.  IV. 

Agent,  power  of,  to  make,  02  D.  127. 

By  allotment,  02  D.  122. 

By  married  women,  wlien  valid,  42  D.  281. 

By  vote  of  proprietors  of  lands  holt!  by  proprietaries  ta 

New  EnRUnd,  92  D.  121 
Deeds  of,  when  presumed,  09  D.  191 
Parol  fiartition,  51  D.  741 

conveyance  in  parauanoe  of,  may  be  compelled   la 
equitv,  02  D   121. 

effect  of,  on  interest  of  married  women,  02  D.  120^ 

effect  «if,  on  right  of  dower,  02  D.  125. 

effect  of  8tatuu»  of  frauds  on,  02  D.  12L 

evidence  to  efltablish,  02  D.  124. 

must  be  followed  by  pomewion  in  pursuance  of.  Of 
0.  12.3. 

of  lands  held  In  trust,  02  D.  128. 

possession  sufficient  to  validate,  99  D.  191 

presumption  of,  21  D.  821 

validity  of,  09  D.  471. 

validity  of,  at  common  law,  02  D.  ISL 

when  valid,  4  D.  26tf;  22  D.  170. 
Presumption  of,  created  by  adverse  possemloa,  89  Di 

12L 
Voluntary,  osoal  mods  ctf  effecting,  82  D.  194. 

1  By  Proeeedinfft  at  Law. 

Adverss  possession  as  a  defense  to  suit  for,  80  D  432. 

Commlssionere  have  power  to  create  easement  in  on« 

part  of  the  lands  lor  the  benefit  of   anoiher,  07  D. 

Deeds  of,  are  eonstmed  ss  one  instrument,  92  D.  124 
Grantee  of  part  of  land  should  be  party  to,  95  D.  151 
In  equity  when  complainant  is  disseised,  80  D.  481 

fnigmente,  not  decreed.  83  D.  481 

or|>han*s  court,  24  D.  845. 
Partition  suit  Is  a  real  action,  40  D.  040. 
Sale,  remedy  sgainst  purchaser,  00  D.  871 
Stetement  of  title,  60  D.  060. 
Suit  for,  iKised  on  equitable  title,  07  D.  700,  711 
Title  In,  effect  of  Judg:ment  on,  41  D.  165. 
Title,  trial  of,  in  suit  for  partition,  89  D.  432. 
Two  or  more  co-tenante  may  have  their  inoietiee  ssl 
off  together  and  undivided,  83  D.  481 

1  Boundaries;  Rent;  Improvements;  SaU, 

Boundary,  establishing  by  partition,  27  R  241 
Compensation  for  rent  in  arrear.  54  D.  43L 
Improvements,  right  to,  on,  41  D.  165. 
Improvementa,  setting  off,  to  eo-tonant  on  partiUoai 

62  D.  484-487. 
Sale  of  premises,  when  should  bs  made,  57  D.  801 

in.    BixDixa  Emor;  Impiacbhixt. 

After-acquired  title,  40  D.  041. 
Collateral  impeachment  of  decree  of,  75  D.  037,  631 
Conclusiveness  of  Judgment  in,  78  D.  686;  70  D.  451 
Effect  on  claimant  of  title  in  severalty,  78  D.  081 
Final  Judgment  in,  60  D.  434. 

Interlocutoiy  Judgment  in,  is  not  appealable,  40  IX 
121 
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PartxianuiipL 


jQdffiMiit  In,  oorreeUnf  la  Muitr.  40  D.  MS. 

tff«elof.40D.  640. 

or  decrae  in,  effect  of,  88  D.  89;  40  B.  640-04& 
Unknown  ownera,  effect  on,  78  D.  680. 

IV.    WuiKAwn  ur  pAarrnoH  Dnem. 

Bf  oonv^janoe,  no  oovenanta  for  title  implied,  75  D. 

600. 
iMpUed  eoTwuuite  of,  wumntf  fai  partition  deed,  8S 

D.  88ft. 
Partition,  implied  wmrrantj  arialnr  from,  80  D.  8SL 
WarrantT  not  implied  from  ToIunUry,  OS  D.  IXL 
vben  ImpUed  from,  OS  D.  1S6. 

PARTITION  FBNCB. 
See  FuscM. 

PARTNERSHIP. 

L    Hatvri  op;  What  OomriTvni;  Ktobiob  op; 
Who  Mat  Eimamow 

IL     MDTVAL  RlORTB. 

L  /i»  GeruraL 
&  Aetiom  between, 
8.  Mining  Fartnenklfi, 
m,    r^wKE  TO  Bm  Oo>PAann«. 
L  OenermU}(. 
%  Suretytlnp:  Ouammty;  NegatUMe  P«- 

8.  By  Sealed  InatrumenL 

4,  FriwUe  Debte;  HmeaUian  «fi«  AUmek- 

wunt, 
i.  A»>n^iing  or  Selling  Firm  Property. 

0.  JReeeivinq   Service;    Cof^eeeing  Judg- 

ment; Notice, 
T.  Tartioui  Acts, 
&  Aseijnment  or  Dietribution,   Vedidity 

towarde  Creditore, 

nr.      AcnORI  BT  AND  AOAIimi. 

y.    DoRHAirr  AMP  SnciAik 

YL      PiRH  aiALTT. 

TIL    PARTiinsHir,  ard  SarAKATi  Oumtou. 

1.  Respective  RighU  and  Pru^rities, 

5.  Lien€/ Creditors  or  Partnere  to  Seew, 
8b  Execution  for. 

Tin.    DiBiOLUTioa. 

1.  What  Constitutes. 
t.  Notice  qf;  Receivers. 
t.  Power  of  Partner  after. 
4.  Survbtorshipt    RighU   of   Representa- 
tives. 
CL    OuTooora  PARTViRa. 

See  BANKRurror  ard  Irsolvrrot,  IT;  Exboitiorr,  Yl, 
7;  JuDtimMm  I,  6;  Lardloro  aro  Trrart,  V; 
Marrhauro  op  AascTs;  PHTsiaAHB;  Sit-opp,  II; 

STATUTR  op  LlMRATlOXH,  III,  1,  b. 

L    Naturb  op;  What  OoRiriTom;   Etidbror  op; 
Who  Mat  Ertrr  into. 

Agreement  with  minoritjr  does  not  niRke  one  partner, 

wlien,  82  R.  27L  •-         • 

Between  corporation  and  natnral  person,  71  D.  687. 
OooAdential  relations  between,  when  commence.  100 

D.  686. 
Croppers,  whether  portnen,  87  B.  600-61S;  58  E.  101. 

107,  108. 
Distinction  as  to  parties  and   creditors,  68  R.  106. 

107. 
KTldence  of  general  reputation  to  prove.  88  R.  668: 

48  D.  481. 
Joint  interest  in  property  not  eesentiat,  75  D.  102. 
IxMning  money  and  sliaring  profits  not,  when,  8S  R. 

S7L 
May  adopt  name  of  its  agent  as  its  business  name.  77 

a40L 
Onoe  shown,  presamed  to  continue,  50  R.  802. 
Participation  in  tosaes  not  necettsary,  40  B.  266. 
in  profits,  for  servicee,  58  K.  101. 
in  profits,  for  rent,  68  R.  101,  107, 108. 
in  profits,  for  use  of  money,  58  IC  100-106. 
in  profits,  genenUly,  58  R  90-103. 
Profits,  participation  in,  effect  of,  40  R.  266,  267. 
Prutits,  participation  in,  for  money  loaned,  48  B.  851, 

856. 


Sharing  in  proflta,  what  makes  a,  08  D.  68» 
when  creates,  76  D.  191,  102. 

whether  la,  87  B.  OOO^IS;  80  IX  008;  »  Dl  88S;  18 
D.  4S6l  »  .--^  — , 

Ships,  part  owners  of,  llabiHty  of,  IS  D.  SMl 
Unincorporated  society,  how  diffeiR  fnxa,  b»  D.  ni. 
Unbicoiporated  sodety  was,  at  ooOBmoB  law,  »  a 
7U. 

IL  MinuAL  BioaiR. 

1.  ImOeneroL 

AdBdntitntor,  partner  not  eompstcnt  to  bSb  14  & 
52L  ^^ 

Inducing  partner  to  BeU  out  t|y  falsa  VWyfTts  80  R. 
461.  -V,  ,»-, 

Intereatg  allowaaee  of,  to  partner.  46  D.  610,  6S0l 
eircumstances  showing  tntent  to  allow.  46  D.  ill. 
understanding  for  ailowanoe  of,  40  D.  61flL 

Partners  cannot  charge  for  serrioes,  S  B.  SIS. 

Partners  should  use  utmost  good  faith,  80  B.  46L 

Period  of,  may  be  prescribed  l>y  oootraet,  06  D.  Wb. 

Secretly  malcing  profits  sdrerMly  Co  Ann.  80  B.  4il> 
463. 

TkRBsCer  of  partner^  title,  effect  of ,  60  D.  787. 

1  Aeti&ns  betueen. 
Aoooimtlng,  effect  on,  of  Illegal  transaction,  80  R.  lOS 

persons  not  partners,  right  of ,  to,  68  R.  106,  lOflL 
Actions  between  partners,  12  D.  640.  661. 
Action  by  one  against  the  other  for  pajiiv 

debt  out  of  firm  aneta,  8  D.  297. 
PRrtners,  action  between,  to  rsooTsr  hahinne 

dissolution,  28  D.  618. 
Partner,  action  bv,  for  his  shars  of  proAti,  tt  Dl  €61 

cannot  sue  the  firm,  85  D.  132. 
Setting  aside  purchsM  from  oo-partDsr  for  ■"'i**^"'.  M 
R.  616. 

Suit  by  one  partner  agBiiMt  the  othen,  46  D.  SHl 


8b  Miming  Partnership. 
Accounting,  vh«n  entitled  to,  88  D.  100. 
Agreement  to  prospect  on  the  shares,  88  D.  101 
Authority  of  managing  agent  of ,  88  Dt.  108L 

members  of,  88  D.  103. 
Co-tenants  of  mine,  88 IX  lOi. 
Defined.  83  D.  104. 

Delictus  personcB,  none  In,  88  D.  lOOL 
Difforenoe  between,  and  other  partnersMpa,  88  D.  lOt. 

ordinary  partnership  in  mines,  88  D.  IQ&. 
Dissolution  not  created  by  death  of  mensber  or  traoa 

fer  of  bis  shan,  83  D.  107. 
Ditch  companies  are  governed  by  rules  of,  88  D.  110. 
Estoppel  to  deny  act  of  member  or  agent,  88  D.  I0&. 
Express  sgreement  not  required  to  form,  83  IX  101 
**  Orub  stake"  contracts  create, 88  D.  lOi. 
How  dissolved,  88  D.  107. 
Implied,  when,  and  from  what,  88  D.  101 
Majority  of  ownenthip  controls,  83  D.  107. 
New  partners,  liability  of,  for  old  debu.  83  D.  101 
Partners  in,  who  deemed  to  be,  83  D.  101 
Powers  of  members  of,  88  D.  107. 
Purchaser  of  interest  of  one  partner,  83  D.  101 
Relation  of,  from  what  arisen,  88  D.  101 
Rules  of  ordinary  partnerstiip,  when  app^   to,  81  1 

104. 
Suits  by  one  member  agidnst  another.  88  D.  101 
Superintendent  of,  powers  of,  88  D.  101 

IIL      POWRR  TO  BlRV  OO-PARTRBRA, 

L  OeneraUy. 

New  promise  to  pay  debt  not  within  statato,  441 R.  SOI 
Not  liable  on  transaction  not  for  firm,  20  D.  010 
One  partner  may  make   assignment  for   eredibJOk 

when,  48  R.  86O-80L 
Partner  using  name  of,  as  firm  name,  43  D.  SSI 
Power  to  revive  debt,  17  D.  664. 

to  submit  to  arbitration,  80  D.  681 
Sutule  forbidding  use  of  *'  Co."  in  contracts. 25  R  67& 
of  limitations,  new  prtHnise  by  one  partner,  r«*iTCi 

debt,  when,  48  D.  248,  256,  267;  61  D.  S»l 

2.  Suretyship:  Guaranty;  NegetiabU  Paptr. 

Accommodation  indorsement  by  one  member  of  put' 

nershlp,  43  D.  603. 
Demand  on  partnership  note  Bsay  be 

partner,  13  D.  471 
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by  putnar,  iftot  «f,  U  D.  117. 
Hnintlihii  iaatraiiMiit  dimwa  by  om  pvtiMr»  tt  D. 
477. 
iimwB  liv  pKrtMT  M  ineniber  of  one  flim  sad  in* 
doraM  ajf  bim  m  mKulMr  of  anoUMr  flrm,  88  D. 
477. 
Note  of  pwtMT  for  arm  daU.  1  D.  4. 
Molfli  rignod  bj  pwtMn  in  their  indiYidinl  uunm, 
87  IX  886. 

ipowOT  to  Und  oo-puriner,  U  D.  848. 
bj  lAkiDf  individual  nolo  for  flim  dobt^  88 
aT88. 

to  CVMSBtoo  ill  Arm's  nuno,  8  D.  Ilk 
M  aorotj,  46  D.  80S. 

&  Sy  SmImC  /not rument 

Aatborllf  of  pMtaor  to  mako  a  ipedalty,  80  D.  804. 
^>v«r  of  portnor  to  bind  tho  Ann  by  Malod  wriung , 

IS  a  87. 
to  eioeiito  MOlod  InstrumenU,  8S  D.  886;  84  D.  188. 
Buincotion  by  porol  of  dood  of  partDor,  87  D.  348. 
Stiol  iiMti  Hiiiont  ozacotod  by  one  partner  only,  84 

a  886;  40  D.  661. 

4  Pi  imU  Dt^*»:  BMtmthn  mud  AtUtckmanL 
SeejMfC,  VIL 

to  indiTidnal  debt^  80  R.  684, 


Mt  to  be  applied  to  debt  of  indiridnal 
r,8D.  807. 
bomptien  of  piopefty  owned  In.  85  R.  66. 
EimptinH  etatatoe,  wbetber  apply  to,  S7  H.  846-160. 
Oifta^fiiA  funds  for  iadlTidiiii  debt,  88  B.  283. 
Ury  en  Intorest  of  one  partner,  88  D.  602. 
Uvy  en  property  of  flm  for  indirldiial  debt,  28  D. 


UoMlltar  of  mopofty  of  Arm  for  debt  of  one  partner, 

Mectfage  to  Mooro  individual  debt»  Talidity,  80  B. 
484. 


liable  wlMre  orodit  is  gtroa  to  one 

pwtner  only,  84  Uu  400. 
Fn»pirty  not  subject  to  exeootion  against  indlTidoaL 

87  E.  840,  241. 
Sals  br  partner  for  private  debt,  80  R.  686. 
dMrifl,  bow  slioQld  seU  under  writ  for  partnei's  iadi- 

vitel  d•b^  SO  a  863. 

6.  Amiffmimg  or  SsOing  FJnm  IVojwrty 

Aofhsfttjof  partner  to  assign  an  oObeta,  SOD.  88a 
^MPvto  sen  all  tbe  goods  of  the  linn,  24  D.  846. 
8ris  hy  one  and  investment  bi  bmd,  effect,  80  R.  688b 

1  Mteeiwimg  S^rviet;  C99\fs$$inff  Judgment;  Sotice, 

ObofoHhrn  of  judgmsnt  by  partner,  82  D.  606;  87  D. 

471;  44  D.  670. 
indgment  on  eonisMion  by  one  partner  only,  87  D, 

471. 
Hodoetoonoleiiotieotoan,  88  D.  481. 
IMioo  to  one  partner  binds  all,  46  R  186, 187. 
Qo*  partner  cannot  appear  or  ooofem  judgment  for 

laottaer,  44  D.  67L 
F^MPv  to  eonCBM  Jwlgment,  12  D.  87. 
■  ?tmm  to  walvo  eon  Ice  of  summons,  or  toenter  an  aj^ 
I  lor  oo-partnen,  13  D.  726. 
asalnst,  a  bare  one  member  cannot  be 
with  summons,  44  D.  670. 

PwwmmmMw^  «j>»i««t  wiAinhdar  ii#A  mmrvmA  — ttK  gummODS 

li  vod,44  D.  671. 


when  deemed  act  of  Aim, 


only,  44  D.  67L 

7.  TortiouM  Acta. 

Boond  by  fnnd  or  mlaiepiesontatlon  of  partner.  82 
D.8B6.  ■—        » 

OooTorslon  by 

D.616. 

Embeadement  by,  08  D.  18& 
Liability  of  goods  obtained  by  fraud,  87  D.  827. 
Malicious  praeecotion   by  one  does  not  make  the 

others  Uable,  80  D.  415. 

1  dai^^mneirt  er  DittrAutton:  raUdUg  Umarda 

Cnditan, 


by  partneiihip^  40  D.  164. 
by  partners  when  void  agahist  oveditoraL 
8bR.68a.  ^ 


PartneraUp  oradlton  eannot  prevent  one 

from  seUIng  to  the  other.  67  D.  78. 
Bale  of  effeets  to  pay  claim  of  partner,  80  R.  68&1 
or  assignment  by  one  partner  to  another,  effect,  80 

R.636,  68& 
to  oo-partner,  validity  against  crediton,  80  R  686. 
Separate  sales  of  interest  to  third  pereon,  80  R  686. 
Transfer  by  partner  transfers  on^  hLi  own  intarest, 
whsn,  60  D.  767. 

17.   Aonon  IT  AMD  aaAim 

8ee  anU^  III,  & 
Jxidgmeat  against  partner  not  served  void.  44  D.  670. 
Judgment  against  partner  under  joint  debtor  aot,  44 

D,  670-678. 
Merner  of  jud^nnont  in  acUon  against,  86  D.  686b 
Parmer,  nun-Joiiidor  of,  proper  when,  46  D.  680. 
8etH>ff  of  joint  and  separate  debt  in  action  by  and 

against,  41  D.  47;  80  R.  684. 

v.     DOIMAHT  AMV  SPTCiaii. 

Dormant  defined,  66  D.  147. 

UaUlity  of,  66  D.  148. 

liability  of,  ceases  on  rotiring  from  firm,  66  D.  ItOl 

liability  of,  for  purchase  of  real  estate,  66  D.  148. 

liability  of,  when  orodit  Is  given  to  other  partnei% 
66  D.  160. 

neceoRity  of  giving  noUoe  on  retiring,  66  D.  160. 

powers  of,  M  D.  148. 

when  neceeaary  party  to  aeUon,  66  D.  161. 
Special,  cash  payment,  what  Is  not,  25  R  161, 16S. 

checic  is  not  cash  iiayment,  64  R  7S1,  782. 

miatako  In  notice  of  amount,  25  R  162. 

third  person  eontrlbuting  for  partner,  liability,  86 
R  162. 

YL  FiaM  JiMKvn. 

Aoqnlred  after  dissolution  is  Arm  realty,  when,  64  R. 

700. 
Bona  >d0  grantee  or  mortgagee  of  partner  rights,  64 

R  702,  783. 
Cannot  hold  legal  title  to  real  estate,  88  D.  197. 
Gonveyance  by  surviving,  27  D.  466. 
Conveyance  of  Und  to  A.  R  *  Co.,  effect  of,  06  D.  187. 
Descent  of,  64  R  796-796. 
Dower  right  in.  64  R  798,  TOO. 
Extent  to  which  may  be  treated  as  personalty,  98  D, 

200. 
For  purpoee  of  dealing  In  real  estate,  and  whether 

Mp-eeinent  of  moat  be  In  writing,  96  a  201. 
Holding  in  name  of  {lartnerm  does  not  alone  make  It 

IKirtnershlp  property,  96  D.  800. 
How  deaccnda.  27  D.  454. 

Intent  governs,  whether  belongs  to  firm,  54  R  70S. 
Intent  to  bring  into  partnerahTp,  whetlxer  must  appeal 

by  writiniP.  98  D.  107. 
Intent  with  which  purchased,  06  D.  100. 
Land  purchased  by,  how  held,  81  D.  411. 
May  be  formed  to  deal  In  realty,  54  R  799,  800. 
liAy  be  held  by,  78  D.  106. 
Oral  agreement  to  form,  to  purdiase  land,  validity  of, 

60  R.  370,  880. 
Oral  agreement  to  slisfa  proAto  of  real  estate  specula- 
tion, 60  R.  880. 
Parol  evidence  to  slww  grantess  are  partners,  54  R 

792,703. 
Parol  evidence  to  show  that  it  belongs  to  partnership, 

98  D.  197. 
Partnership  In  real  estate,  18  D.  646;  80  D.  646 
Partnership  in  realty,  when  exinti,  53  D.  5S0. 
Priority  of  firm  creditors,  54  K.  798. 
Purch.iM  of  with  firm  funds,  54  H.  793. 
Purchiue  of,  with  funds  and  lor  use  of  partaership,  88 

D.  200. 
Real  esUte  of,  widow's  right  of  dower  In,  96  D.  20L 
Realty  descends  to  the  heirs,  86  D.  464. 
of,  47  D.  820. 
sale  after  dissolution,  when  ordered,  and  effect  of,  64 

R  790. 
sale  by  one  partner  after  dissolution,  64  R.  799. 
title  not  In  Arm  name,  54  R  79& 
use  of,  by  firm,  54  R  796. 
use  of,  by  firm,  will  not  alone  make  tt  partnership 

asaete,  98  D.  200. 
when  deemed  in  equity  to  be  partnership  property, 

98  D.  197. 
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Bmttf,  wiMn  Ann  uwta,  27  B.  i70,  t7I. 
whao  treated  m  panonalty,  87  R.  270, 271;  f7  D.  46&. 

▼IL    PAEniMair  amd  SiPAaATi  CESDiTuRa. 

L  BetpecUm  RighU  and  Prioritiet. 

AarifnmMits  for  orediton,  manhalinir  aneta  aa  ba- 
twaan  IndiTldiial  and  partaarahip  craditonL  M  D. 

GMIiton  hava  no  prafaranoa  wbao,  80  R.  6M. 
priority,  affaotoB  managamaat  of  aaaata,  80  R.  684, 

fi36. 
wfthoat  Judgment  eaanot  anjoln  creditor  of  nurmbw 
of  firm.  88  D.  28S. 
Effect  of  nle  bj  one  partner  to  another,  48  D.  447. 
Insolvency  to  authonae  decree  girinff  priority  to  Ann 

debta,  M  D.  104.  «-        ' 

liability  of  firm  property  for  debt  of  partner,  IB  D. 

74&. 
Harahaling  of  aaseta  of  partners,  40  D.  447. 
Partnership,  eraditori  of,  entitled  to  praferenee,  29  D. 

74a 
Power  to  five  a  prefarance,  80  D.  290. 
Priority  of  areditors  of,  over  eraditon  of  partner,  €7 
D.  819. 
of  firm  crsdltora,  doctrine  of,  86  R.  800-808L 
Respective  righti  of  creditors  of  Arm,  and  of  bidl- 
Tidoal  memban,  49  D.  168. 
rigbu  of  firm  and  of  individual  oraditora,  47  D.  096. 
8eparate  eataU  of  partner,  dabU  to  which  afiplieable, 
18  D.  280. 
saiau  of  partner,  debts  to  whleh  appHoahla.  early 
rule,  18  D.  2&).  "^ 

eaute  of  partner,  debts  to  which  applicable.  Lord 

Hanlwicke's  rule,  18  D.  880. 
aetata  of  partner,  debts  to  which  applioahla.  Lord 

Loughborough's  rule,  18  D.  2S0. 
esUte  of  partner,  sale  of,  under  eocecation  against 

Ann.  18  D.  283. 
saute  of  partner  to  be  applied  in  eqnitr  to  his  sepa- 
rate debu,  18  D.  28L 
estate  of  partner,  when  Joint  eraditors  may  resort 
to,  18  D.  281,  282. 
•abrogation  of  one  partner  to  rights  of  creditor,  29  D. 
740. 

1  Lien  ^f  CredUcrt  &r  Partnen  to  Secure, 
Crediton,  lien  on  dissolution  by  ileath,  80  R.  688b 

lien,  upon  what  depends,  80  R.  684,  .'^86. 
Lien  of  creditors  of,  45  D.  415;  59  D.  758. 
of  creditors  destroyed  by  sale  of  one  partner  to  the 

other.  57  D.  78;  46  O.  447;  54  D.  8S& 
of  cri-ditors,  how  affected  by  transfers,  54  D. 
af  creditors,  in  case  of  Insolvency,  54  D.  8S8L 
of  crediton,  subordinaie  to  partner's  power  of  dia* 

position,  46  D.  415. 
af  creditors  upon  effecU  of,  71 D.  489:  78  D.  806:  88 

D.  618;  95  D.  619. 
of  partner.  88  D.  518L 
of  partner  on  assets  of,  49  D.  164;  48  D.  164;  47  D. 

820i 
•ale  by  one  partner  to  the  other  destroys  lien  of  pari* 

neiahip  creditors,  78  D.  206. 

8.  BxeeuHon/or, 

Bee  anU,  III,  4. 

Attachment  of  debts  due  to,  on  Judgment  against  one 

partner,  85  D.  042. 
Execution  sale  against  one  partner,  59  D.  758. 
Exemption  o(  property  of.  from  execution,  01  D.  601 
LMuia  of,  and  attachments  thereon,  83  D.  618. 

Ylll.      DlSSOLDTIOX. 

L  WhtU  ConttituUt, 

Annulment  af  oontraet  of,  by  court  of  equity.  08  D. 

261. 
Cnntinuanoe  of,  after  death  of  one  partner,  56  D.  617. 
Death  of  partner  dimnlves,  77  D.  llo;  89  D.  61. 

member  disw-tlves,  8tf  D.  6(H). 
Declaring  void  for  fraud  or  imposition,  96  D.  261. 

becauae  alt  confldenoe  between  the  partners  is  de- 
stroyed. 93  D.  262. 

beoanae  no  profits  are  possible,  08  D.  262. 

beoanse  of  exclusion  of  one  partner,  98  D.  268L 

becauae  of  insanity  of  one  partner,  98  D.  266L 


617, 


Decladng  rold  baeaosaof  miscondoat  af 

98  D.  868. 
because  of  negleet  of  one  partner,  98  D. 
because  one  will  not  aoosalt  with  the  other,  98  a 

264. 
because  partners  cannot  agrae^  98  D.  888, 807. 
because  purpose  of  haa  baan  aceooBpUriied,  98  D. 

861. 
because  scheme  far,  waa  yirioiiarf  and  impnettea- 

ble,  98  D.  262. 
bacausa  whole  capital  has  been  loa^  98 IX  tSI. 
oaoaesfor  decreeing,  98  D.  26L 
eoata  of  proceeding,  98  D.  267. 
date  from  which  it  beoooMS  silaetf  va  mdar  ths  da- 

eraa,  98  D.  267. 
disqrvtion  of  courts  raspectii^,  98  D.  861. 
estoppel  where  cause  oonmlained  of 

plainant'a  misconduct,  98  D.  266. 

for  discourteay  of  one  partner,  98  D. 

for  error  of  Judgment  of  one  partner,  OS  D. 
lor  gross  neglect  of  one  partner,  98  D.  288. 
for  Intoxication  or  axtnvaganoe  of  i 

D.  263. 
for  quarrels  batween  partaen,  08  Dl 
grounds  for  compelling^  68  D.  773L 
injunction  pending  proceedings  for,  98  D.  267. 
partner's  right  to  compel,  before  expiration  of 

designated  in  partoerahip  articles,  63  D.  771 
relief  grantable  on  bOl  for,  96  D.  267,  8691 
sundry  causes  for,  96  D.  864.  866. 
Dissolution  by  Innaqy  or  death  of  member,  66  D. 
War,  partnerships  dissolyed  by,  98  D.  678;  96  a 

2.  Notice  of;  Beceivert, 
Customers  entitled  to  actual  noti*  e  of,  86  D.  29L 
If  by  act  of  law,  no  notice  Is  required,  28  D.  290l 
If  by  agreement,  notice  must  be  given,  86 1>.  290. 
Newspauer,  dissolution  of  partnerahip^  eflbct  of  notlos 

published  in,  62  D.  820. 
Notice  by  publication,  soflSdent  sa  to  strangers,  96  D. 
290. 
of  di*«solutlon  by  mall,  suffldeney  of ,  85  R.  250. 
of  dissolution  Of  partnerahlp,  how  nuij  be  "^ 

86  D.  292. 

of  dissolution,  what  required,  16  D.  471. 
what  suflBdent,  as  to  new  customera,  20  D.  89L 
strangers  not  entitled  to,  26  D.  292L 
what  sufildent,  25  R.  250. 
Receiver  pending  prooaedings  for  disaohxtion  ef,  98 
D.  209. 
pendbit  aetion  for  aoeoont  and  asttlaaaant,  84  D. 

496. 
when  ptoper,  64  D.  487. 

8.  Power  9f  Partner  ei^tmr. 

▲cknowledgmant  of  debt  by  partner  after  diaaohrtlea, 

20  D.  Ill 
Action  by  partner  against  co-partnar  aftar  dissoiuti«a 

to  recover  balanoe,  28  D.  618. 
AdmlM  ons  br  partner  after  disaolution,  effect  of,  U 

D.  615;  20  D.  79;  81  D.  411 
Declaration  by  partner  aftar  dissolution  ol  ftxm,  22  D. 

886;  2.«>  D.  861 
Power  of  partner  aftar,  86  D.  811;  61  D.  SSO;  •  D.  STt; 

12  D.  504. 
Statute    of    limttationa,   acknowledement    or    ne« 

promise  \if  partner  after  disaulutiun.  effect  ut,  to 

remove  bar  on,  48  D.  248,  556,  557;  51  D.  33Ql 

4.  SurmoorsAfp;  RighU  V  Rn>^*frUati9n. 
Death  of  member,  agreement  to  oontinue  after.  W  0 

600. 
oontinuaiioe  of  business  after,  is  at  riak  of  survi 

vors.  86  D.  601. 
personal  repreeentatlTe  does  not  succeed  to  |daoe  la 

86  D.  600. 
Death  of  partner,  oontlnuance  of  bnslnesa  after,  77  IX 

117. 
his  executor's  righU,  77  D.  Ill 
rights  of  creditors  against  »<Ute,  77  D.  Ill 
rights  of  survivor  against  estate,  77  D.  Ill 
rights  of  survivor  to  dose  up  badness.  77  D.  Ill 
Deceased  partner,  ailministrator  of.  continuing  la  the 

business  Is  personally  liable,  86  D.  001. 
UaMltty  of  estate  of,  tor  busineas 

his  <ieath,  86  R.  601.  601 
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Pajrment.    IM 


Pbver  of  eqolij  to  •ppohit  p«noM  to  eontlniM  for  da- 

cwMd  pwtaar.M  D.  617. 
Saniriaf  putoerp  —rignnwnt  by,  lor  bsoaflt  of  ortdiV 

on,  65  D.  sot. 
cumot  ham  ooMapematkNi,  8  B»  fit. 
oomwnwtfoo  of,  66  D.  SOL 
oooUnuos  Imiimi  ■!  Iili  awn  rlik,  6S  D.  100. 
kM  iole  rigfat  to  raoeivo  fmjmuA  of  Ann  doMi,  66 

D.  »& 
li  nfMdod  M  •  tniitM,  66  D.  S07. 
Ban  of,  on  firm  amoU  ajid  realt/,  68  D.  801,  801. 
wj  M«^  aOBeto  to  croditor  for  dobt,  40  B.  SSL 
■■J  oomplf  eontrmeu,  66  D.  800. 
■ar  Joia  in  oao  suit  debts  doo  hlmMlf  and  dabta 

dna  tho  firm,  66  D.  880. 
maf  ana  rapraoantatlTO  of  dooaaaad  partBar,  66  D. 

88. 
■agr  vola  atoA  tn  eofpontlon,  65  D.  896. 
my  indorse  note  or  aaaign  mortgac*f  ^  ^*  ^^ 
aoisllovod  to  daol  in  firm  propartj,  65  D.  896. 
pow  over  firm  raalty,  65  o.  80a 
powar  to  antar  Into  new  eootncti,  66  D.  89T. 
ri«ht  ^  to  firm  aaawts.  65  D.  80Sw 
iliht  of,  to  good-win.  66  D.  808. 
M-oC  bi  action  by,  65  D.  809. 
saitsiCainBt,  on  putnership  debU,  66  D.  880. 
nHs  1^,  on  puteenhlpdebt^  66  D.  880. 
dUa  to  ehoaes  tn  action  rests  in,  6b  D.  8M. 
vton  adminlstrstioB  of  firm  sststo  wiU  be  taksn 

ottof  bis  iMUids,  65  D.  806L 

allowed  eompensatton,  8 IL  818. 
nuMi  aooonnt  to  sdmlnlstritflr  ef  dsosssed 
r,  66  D.  S06w 

Ouiooira  PiannA. 


DnvlBr  sway  eqstomeia,  88  B.  847,  618. 
Uri^  ar  rafarvliv  to  firm  name,  86  B.  646-666L 

PARTY  WAUiS. 
•as  !>■««,  T,  8;  BAniiun*,  II,  8»  IT. 

AflwoMBi  for,  by  parol,  08  D.  8901 

toraoBStnictloa  of,  02  D.  880. 

lor,  iMBd  form  of,  08  D.  888l 

to«BUbUsb,08IX800. 
Chaagis  In,  by  one  owner,  withoiil  the  aassat  ef  the 

eUnr.OSD.  808. 
Ghrfl  hwm  rsganl  to,  08  D.  S8Bi 
Oos^aOiog  eontribntioB  to,  OS  D.  SOOl 
OoetrilNitioa  from  one  uain;  additions  to,  08  D.  806^ 
OoBvagranos  whldi  will  ersate,  08  D.  800i 
(bfWMots  raneetlng,  wbetbar  mn  with  the  tend,  08 

D.80l-*8O«. 
Omted,  bow  and  In  what  modea,  08  D.  880,  890. 
niiBMai  (orremoTiog  and  tearing  down,  02  D.  804. 
Owenbad,  OS  D.  S80i 
DaHniBtioB  ef  ,  and  its  effeet  on  the  rights  of  the  par- 

fieifOS  D.  888k 
Dandoo  of  right  to  nsa,  88  D.  540. 
BMMBmt  of,  whon  eatabUahed,  08  D.  800,  SOL 
Endad  l7  tenants,  08  D.  808. 
bcanlioos,  negligenos  in  maUne.  02  D.  88& 
KzMailonof,  hi  front  or  raar.  92  a  896. 

FtaMta,08b.  saa 

laocadivbeigbtof,  08  D.  206. 
lajonetloa  agmat  patting  windows  or  openlngflln, 
at  D.  297. 

to  eompal  rsmoTal  of  Joists  from,  08  D.  880. 

toprnant  diaags  of,  or  tnterferenoe  witli,  08  D. 

brtwf eranea  with,  by  one  owner  to  detriment  of  aa- 

other,  02  D.  208. 
Ii  not  an  IncmnlMmnce,  02  D.  208;  08  D.  651. 
UibUity  of  Qontractor  for  injoriea  to,  92  D.  896. 
OviMc^B  liability  for  rendering  uoaaf a,  or  in  replacing, 

OD.64S. 
Ovaan  oL  whether  tenanta  in  eonunon,  60  D.  SOL 
PnranptlMi  of  grant,  88  D.  540. 
Projeetrag  over  lands  of  another,  08  D.  897. 
f^lntw  down,  by  one  owner  without  the  aaaant  ef  the 

oihan.  02  D.  898. 
Baoodias  to  recover  on  agnemenla  tor,ete.,  08  D.  804. 
BcpaMng  br  one  owner,  02  D.  808. 
BMiiiii^  mlaniifolstt.  OS  D.  tn, 
fomal  ovnsnhtp  In,  OS  a  881. 


Statutes  ragarding,  OS  D.  806. 
Underpinning  or  sinlclng  deeper,  OS  D.  SOS. 
Usage  or  euatom  doea  not  affect  legal  rights, 

280. 
User  to  aaubllah,  02  D.  200. 
Using  aa,  without  right  or  authotlty,  OS  D. 
•■"  1,08D. 


OSDl 


Where  may  stand, 

Wholly  on  bind  of  one,  uroperiy  in,  OS  Ik.  880,  880. 

Windows  and  openings  in,  OS  D.  807. 

PASSEa 
Bee  OoMMO*  Cauiiess,  II,  C 

PATENTS. 

Bee  Ivmnion;  Pubuc  Lavm,  m. 

AOowhig  experiment  in  testing  fUmess,  40  R.  186, 101 

Are  assijniable,  40  R.  128. 

Constitutionality  of  statute  regulating,  88  R.  67-701 

Control  of,  is  ezoloeively  in  eongrssi,  88  R.  67-70. 

F«>r  Und,  50  D.  484. 

Jurisdictinn  of  state  courts  ovsr,  15  R.  476. 

Pass  by  assignment  in  banlcruptcy,  40  R  188>1S6. 

Patent  righta,  defenses  to  acUon  for  moneys  agreed  to 

be  paid  for  wortlileaa.  86  D.  786. 
Statute  requiring  note  for,  to  atato  eonaidarattou,  SO 

R.  517. 
Statutee  regulating  obllgatlona  Uken  for,  82  R  67-70. 
Uv  of,  la  subject  to  polios  regnlationa.  20  R  518-52A. 
Whether  subject  to  sxecution,  40  K.  12&-i2&. 

PAVBMBNTS. 
Bee  MonaPAL  OoaroRAtiom,  m,  1. 

PAWNS. 

Bee  Plioom. 

PAUPERS. 

ffMipera,  action  sgminst  dtiss  and  towns  for  snpport 
of.  70  D.  54. 
Ineoms  as  insasore  of  rslativeTs  abili^  to  support^ 
64  D.  880. 
Poor  ralations,  HabUUj  for  thsir  support,  64  D.  87t- 
88L 
who  liable  to  support  nndsr  the  Amsricaa  stotute^ 

64  0.  870. 
who  liable  to  snpport  mider  BngUsh  statotos,  64  Dl 
870-S8L 

PAYMENT. 

L    Wbat  Ooavrrrum,  avs  Brpvor  ov. 

L  O^neraUy. 

8.  Payment  in  BanJt  if eCss,  €kttk§,  mnd  M^ 

goliabU  Inttrum^nU. 
8.  Cottnter/«i<  or  WorthUu  S««4§  m  Chsete. 
n.    Acnow  TO  RscovBB. 

L  M9nti9  VoluntarUy  Paid, 
8.  Payment  under  Sfutake. 
8.  Money  Paid  und/r  Durete, 
4.  Connderotiofi  whieK  Faile, 
6.  Pleading  and  Evidence  itL, 
TtL    Appucatiov  op  Patmb.kts. 

See  Assompsit;  OoHTSAors,  YII,  5;  Doasss;  Knoo- 
ToaS  AMD  AOMimSTRATORS,  II,  8*.  GAMisa,  III; 
MoRTOAOiB,  IV;  NseoTiASbi  lirsTRuii  Birrs,  XTllI; 

USCTRT. 

Remittance  by  mail,  see  Post-oppicss. 

L    Wbat  Oovstitutis,  ams  Bpprct  ot. 

L  OeneraUy. 

Acknowledgment  to  rebut  presumption  of,  S4  D.  SfiOi 
Afceiit  can  receive  tn  money  only,  40  D.  658. 
Attornejr's  authority  to  ex  rend  time  for,  44  D.  488. 
Collecting  bank  may  receive  in  what,  34  D.  312. 
bank's  paying  by  mistsike,  effect  of,  34  D.  317. 
Oontribution,  surety  entitled  to,  who  has  paid  other 

wise  than  in  money,  SS  D.  44. 
Dsed,  when,  and  against  whom  stridenoe  of,  17  i>. 

528. 
Duty  of  collecting  bank  as  to  demandin;;,  34  D.  810. 
Forged  check,  payment  in,  39  I).  SlO-d'i.S. 
In  articles,  sffoct  of  contract  for,  81  D.  428. 
In  property,  64  D.  148. 
Is  due  on  demand,  when  no  time  is  spsdOed,  16  Di 

487. 
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lufotuatiy  mjmant  deflnad,  4f  D.  IM;  10  D.  60lL 
XamifMtarBd  vtiole,  p^jniMni  of  prtot  of,  cffMi  «b 

title,  66  D.  MS-64& 
Of  foTgied  ebeck,  «ffeei  of.  SO  D.  (19. 
toTg«d  dieck  to  b<majidt  hold«r,  »  Di  ML 
morteifs,  prafamption,  84  D.  STO. 
Oral  cliMiffe  in  time  oC,  100  D.  100, 170. 
Put  of  debt,  mgniMnt  of,  «■  ntisfacUoii,  V  D.  08;  n 

D.  na;  67  D.  81. 
nqrment,  tetKiff  Is  not  ft,  06  D.  SOOw 
PrMompikm  of,  uising  from  lapee  ef  tint,  11 D.  Tt7; 

tS  D.  766;  6S  D.  784. 
Under  ooerelaB  defined,  46  D.  166;  40  D.  600L 
What  deemed  to  be  pejment  in  money,  40  D.  410. 

0.  Payment  t»  Bank  NoU$,  Cheeki  tmd  SegUidbU 

Inatrumenis, 

Benk  Mils,  olBosr  eminoi  rseelve  as  monef,  U  D. 
440. 
bills,  paymeni  to  ispiiiif  bank  maj  be  made  In,  U 
D.  460. 
^  noto  or  bin,  88  D.  764. 
Cbeek,  payment  in,  when  InTsHd,  84  D.  S8lk 

nayment  in,  64  R.  781,  782. 
■ffeet  of  noto  on  pre-existing  debt,  8  D.  71;  10  D.  686; 

11  D.  68;  IS  D.  176. 

Qtrlng  noto  operatoa  as  pi^yment,  when,  SO  D.  40S;  04 
D.  640. 
note,  when  is  and  when  Is  not,  64  D.  S06;  71  D.  04); 
77  D.  618. 
In  bills  of  bank  whleh  has  failed.  06  D.  764. 
New  note,  when  deemed,  87  D.  48. 
Note  (or  precedent  debt,  when  not,  42  D.  888. 
er  negotiable  paper  as,  68  D.  610. 
reeelred  in,  holder  e^  whetlior  bona  /Ue  holder,  0 

D.  182. 
when  presnmed  to  be,  61  D.  78;  78  D.  718. 
or  draft,  by  aooepUng  dr%wee'e  check,  06  D.  764. 
Partnership  noto,  payment  of,  by  noto  of  indivldna] 

partner,  1  D.  4. 
Payment  by  noto,  84  D.  086;  87  D.  48;  88  D.  764;  n 
D.  78;  68  D.  610. 
hi  bank  notes,  effect  of.  SO  D.  116L 
PpMumption  of,  arismg  nom  taking  a  note,  11  D.  ift. 

80  6.  46S. 
Beeorery  by  payee  of  promissory  noto  of  original  eoD- 

sideratfon,  61  D.  78. 
Release  of  piulnership  by  toidng  the  noto  of  one  of  its 

members,  1  D.  4. 
When  noto  is  sTidenos  ef  aoooonting  and  settlement^ 

12  D.  176. 

pra^odsting  debt  disohaiied  by  noto,  8  D.  71;  10  D. 
686. 

8.  C<mnterfeU  er  WorthUtt  Notet  er  CJkeefts. 

AHered  or  raised  check,  payment  In,  SO  D.  623. 
RuBk  bills,  <^er  to  return  when  required,  27  0. 101. 

payment  in  those  of  Insolvent  bank.  27  D.  188-lOf. 

whether  to  be  treated  as  cash  or  as  notes,  27  I>.  188. 
Oartlflcation  of  raised  check,  effect  of,  17  R.  814. 
Ooonterfeit  bank  bills,  payment  in.  62  D.  461 

or  forged  notes  as  payment,  0  D.  110. 
In  bills  of  sospended  bank,  37  D.  440. 

ooanterfeit  money  Is  void,  0  D.  110. 

Bolssof  InscriTent  maker,  07  D.  lOL 

n.    Aonov  TO  Rioovia. 

L  JToney  rol«n<ariZ|f  Paid, 

Oumoi  be  reoovered,  46  D.  158. 
Omtraet,  fraudulent  or  immoral,  money  paid  vider, 
cannot  be  reoorered,  84  D.  766u 
recovery  of  money  paid  on,  60  D.  670. 
I>ouble,  t^  oountT  of  eoet  recoverable,  60  R  180. 
Ezoetnive  to  earner,  reooveiy  of,  61  R.  820-888. 
Illegal  tax,  reooveiy  of  money  paid  on,  46  D.  168-166. 
Jnogment,  suits  for  money  paid  as  usurious  interest, 
62  D.  630. 
■alts  for  mon^  paid  on,  6S  D.  687. 
suits  for  obtaining,  by  fraud,  oonsplracy,  or  perjury, 

62  D.  680. 
snito  for  paymsnto  not  credited,  62  D.  688. 
Money  had  and  reeeifed  on  illegal  contract.  leeoteij 
of,  6S  D.  760. 
Isnt  for  Otegsl  p>arpo»  anaot  be  leeorwd,  40  D. 
874. 


Money  paM.  gswnwjpsfl  Has  for,  when,  88  D.  44, 4A 

paid  on  Olegal  oontraet,  action  to  rsoover,  IS  D.  880. 

paid  voluntarily,  rseovery  of,  87  D.  48Bi 
Omvharge  bjr  oamer  may  he  rseoversd,  60  B.  118. 
Payment  voluntarily  mads  cannot  be  reoovered,  18  Di 

04;  18  D.  448;  10  O  186. 
Recovery  by  town  of  dafanpaM  vUhoot  lBs«llg»> 
tion,  88  R.  006,  006. 

of  money  Toluntari^  paid,  08  R.  610  ill. 

ef,  on  ground  of  usiut,  OS  R.  SOS. 

of  voluntaij,  64  D.  7l8w 
Restitution  after  reversal  of  judgment,  64  D.  4fil 
Tkx,  payment  when  vtrfuntary,  61  R.  888,  804. 
YoluntMry  payment,  when  is  not,  61  R.  821-838L 
Tohintacy,  what  is,  S2  R.  680,  621;  64  D.  718. 

0.  Paymenf  wider  Jfiffalis. 

In  mistoke  of  law,  instances,  15  R.  170-177, 1801 

Mistake  of  fact,  what  Is.  60  R.  180-141. 

Money  had  and  reoelvea,  count  of,  lieo  for  asoney  paid 

by  misuke,  60  D.  27S;  68  D.  76& 
Money  paid  under  mistake,  raooTory  of,  S7  D.  480. 
Overpayment  through  mistalce,  recovering,  16  R  171k 
Recovery  of  money  paid  under  Ulegai  tax,  00  R.  6tO- 
621. 

cl  money  piUd  under  mJsteke  of  ftet^  60  R.  180>14L 

of  money  paid  under  mistoke  of  law,  16  R.  171-in, 
170 
TVuces'  Illegally  eoDected,  Ifatbllity  for,  OS  IX  UR 
Under  mistoke  of  fact,  46  D.  17L 

mistake  of  law  or  fact,  64  D.  710. 

mistake  of  fact,  rsooveiy  of,  61  R.  800^  88L 

8.  Jfoney  Paid  WMlcr  Zhtmm. 

Ooerolon  by  imprisonment  of  third  pemsi,  40  H  101 
hv  menaees  of  injury,  46  D.  16L 
ef,  actualor  threatened  Imprisonment,  40  Dl  16^ 
of.  demand  f6r  illegal  fees,  46  D.  167. 
of.  exaction  of  freight  by  carriers,  40  Dt.  lOBL 
of,  illegal  distrsss,  46  D.  168L 
ef ,  to  whkh  party  benefltod  took  m  part,  40  9l 

166. 
of,  legal  prooess,  4ft  D.  166L 
of,  what  deemed  to  be,  46  D.  16ft-16L 
of,  wrongful  demand  for  rant,  46  D.  lOBl 
threat  or  eommenesmsnt  of  suit  is  not,  4ft  IX  117. 
Compulsion  must  eontlnttB,  to  enable  party  to  i 
46  D.  164. 
must  proceed  from  party  to  whom  paj  misil  is  i 
46  D.  164. 
Compulsory  payments,  what  ars,  46  D.  160-171;  OS  Ol 

162;  70  D.  184;   80  D.  866;  SB  R.  600^  id. 
Duress  of  goods,  46  D.  160, 1681 

of  real  eetoto,  46  D.  166L 
Involuntory,  examples  of,  4ft  D.  lOBL 
may  be  reooverea,  46  D.  168. 
what  are,  and  when  reooveraMe,  4ft  IX  UB-ITO. 
/udgments,  recovery  of  money  pud  on,  40 IX  #87;  41 

I>.  166:  6S  D.  687-640:  64  D.  464. 
Money  had    and  reeeiveo,  count  ef,  lies  for  ■eaiy 

paid  under  duress,  fraud  or  tort,  18  IX  76R 
Of  fees  UlegaUy  exacted,  46  D.  167. 
illegal  taxes  paid  under  compulsion,  4ft  D.  lOL 
illegal  taxes,  when  deemed  voluntory,  46  D.  16R 
money  exacted  under  nnoonstitntional  law,  46  D. 
166. 
Payment  under,  murhe  recovered,  61  R.  821-888^ 
Protest  against,  sufficiency  and  unli^of,  4ft  Dl  16R 
Protest,  payment  under,  88  R.  600.  62L 
Recovery  of  money  paid  on  Illegal  tax  er  Unenn,  46  DL 
164.l6Qw 
paid  for  illegal  feea,  46  a  167. 
paid  under  a  Judgment,  4ft  D.  166;  40 IX  007;  ftO  D. 
637-630;  64  D.  464. 
To  common  carrier,  of  esossslve  dmiges  for  iNight,  «f 

D.  100. 
Under  duress  of  properly,  recovery  of,88  R.  104. 

4.  CSsns<dff*tieii  Which  FcOt. 

Contract,  raeovwy  of  money  psid  on  void.  ftS  D  874 
Forged  bill,  recovery  of  money  paid  on.  7  H.  818,  811 
Money  paid  on  oonslderation  which  fails,  raooveraUi 

as  money  had  and  received,  ftS  D.  70BL 
Money  paU  on  fbcged  shMk,  neovsqr  «li »  D^  fttO* 
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of  eootnet,  weo>fny  d  boimj  ]»M  on 

MO  D.  em 

oi;  midar  tlMgoaonl  doBlol  ondtr  tho  oodooi 
a  D.60L 

th*  cononl  iMW  Ib  flMMMPfO,  61  D.  Ml 
iiiioMa,aD.M. 
in  doM,  CI  a  60L 

It  of  Miion,  61  D.  60. 
ol  lignod  reoeipi  to  orMonoo  of  Mtthorilif 
toraealTe,OOD.  «G6l 

of,  front  Upn  of  tlBM»  88  D.  MO. 
of  tiBM,  %ov  nkMrttod,  88  a  MQi 

m.    ApnjOAtiov  or  PiTiiiirTtb 

QoMor  bound  to  mppij  Mcordliif  to  inlont  of  doblor, 

14  a  604;  la  D.  il& 
mnjraHkotoo^  dobiwbiek  bo  ow«,  U  a 

M6;  14  a  604. 

_  to  moki^  bov  vodltor  boj  ^pplyi 

15  a  M6(  14  a  60«^ 
■rtoboop|iBnd,86a64. 

lo^orodiiar  eunol  appraiatoto  toi  U  a 


1^. 


toanlDii.l4a 
ltaM6iUa6M. 


PBACn,  BIZ«ia  OF. 

■OOIOIJITT.II,^ 


kiM^m. 


VtLTtL 


BATB. 

nUrond  no/Mag  osoMrffo  fuo. 


Agwplod,iorom|»biylMWillwmwwlpnot,t7aTg. 
BMds  nIM  agalBM  pniltf  tai,  1  a  SU. 
obamowHT CM OBOMd,  lb.  888. 


44. 


ponol^,  rteoTOfy  on,  85  a 


of  oimmlotHo  penaltloi,  M  a 


Inteioft  tbMi  ■Donod 
noiltoblo  wbm,  10  B.  768.  76BL 
imiMMinf ,  vriidlty  of ,  84  a  MOi 
too  otilo^f  ooootruod,  87  a  721. 
of,  M  a  674. 


iteMbr  oonotanod,  10  K  76& 


onothor  lUto,  8ft  a  217. 
iBotali 
«a6B^468. 

PBNITBNTIAaY, 

UoMo  iar  u^wy  to  pctoonor.  41  a 
448. 

PBNSIONS. 
ol,  41  a  4U-418. 

PBBOOI«ATINO  WATBB8. 

wuM,  xiy. 


PBBFOBMANOB. 

cti.  Til:  OoruAVTC,  11;  Sraoifio  Fio 
■:  fliAffim  ov  Fk4UB%  in; 


PBBILS  OF  THB  SBA. 

Oi ■«!■■,  l,9,h;  InuBAXon,  IT,  1 


Ovfl 


■m  OuuBAb  Law,  YI, 
lar,4ra888E86af6a 


PBBPBTUXTIBS. 
Boo  Dbbso,  T,  6;  Tbobis  abb  TBDiTOi,  I,  4;  Wnu, 

y,  1& 

Gborltablo  traoti  an  not  iobjoot  tondo  oCBlMt,  80  a 

106. 
ObntinMnt  raamiador,  wbotbH*  iBbJoet  to  ralo  ifBlMB, 

I>eflnad,*90D.  lOL 

InstaDoeo  of  TlotmUon  of  rales  offalBOtk  M  a  16^  160. 

Limitattons  to  a  olmis,  00  D.  104. 

Roittrleaon  a«»lii«t,  00  a  lOL 

Rlffhi  of  ontay  for  brooch  of  oonditioB,  60  a  106. 

Boleo  ««aiiiat,  00  D.  101 

Raloi  against  itatatorr  modHWmtloB  of,  Ib  Ualtod 

Statoa,  00  a  101 
Tlmo  is  otimpatod  from  lostator'i  death,  00  D.  101 
Tniito  are  subject  to  rulee  against,  00  a  104. 
Tested  Intorooti  an  not  sabject  toralosagalBOtk  60  a 

101 
What  unlawfnl  in  PoaoaylTania,  84  a  478l 

PBST  HOUSBS. 
Bee  QoABABTunk 


PB'nTIOW. 
Bee  Flbabibb  abb  PBAOtic% 

PBWS. 
Bee  RiuoioiJB  Sooii 


n.% 


PHOTOGBAPH& 
Bee  Btidbbci,  II,  11 
Pbotographle  oopieo  as  OTidonoe,  86  B  81648L 

PHY8IOIANS  AND  SnBQBOSfS. 
BeoOomAOis,yi,8;  Diirnsrs;  Oirra,  1;  ."fsouoiBSV. 

II,  7;  PaiVlLBBBB  OOMHOiriOATtONS;  WlLIA,  IT,  K 

WlTB■asn^  II,  4, «. 

AeUon  against,  lor  t^lvy  to  wif o,  bosband  mart  Jolm 

48  D.  486. 
Action  bj,  for  fees,  48  a  484. 
Borden  or  proving  negllgonoe  of,  48  D.  488. 
Oare  and  sliUl  required  of,  04  a  844. 
Oeosor  of  oollege,  liabllitjr  fbr,  inlog  formalpnetlo^ 

85  a  606,  686. 
Oompeneation  of,  whore  mistakoB  in  treatment.  60  B 

671-671 
Contempt,  phjrsifllaB  retaslng  to  testif  j  nntfl  paid  m 

expert,  2ft  B  680-685^ 
Contract  between,  and  patient,  TalidUj,  88  B  7SA-T88L 
Contracts  and  gifts  b<>tweeo  patient  and,  preaiunp- 

tions,  83  a  736-739. 
Criminal  llabUltj  of ,  48  D  481 
Degree  of  ears  required  of,  11  B  140;  M  B  80S  804 
Degree  of  sic  til  required,  48  D.  482. 
Dentist,  liability  uf,  for  using  chionifora^  48  D.  461 
Brror  of  judgment,  liability  for,  48  D.  481 
BTidonce  of.  as  exiierts.  66  1>.  23S-231 
in  action  for  majpractioe,  48  D.  486. 
Expert  tostimoQy  by,  ftO  D.  180. 
Pauure  to  cure  does  not  ereate  presumption  of  neglect. 

48  a  481 
ffblse  imprisonment,  physldan  maid  og  false  oertlftcau 

of  lunacy  liable  for,  54  D.  861. 
Oift  to,  by  patient,  when  valid,  66  B  482-484. 
Impliedly  ac:ree  that  they  bare  roquisito  skUl  and 

Imowledge,  ftO  D.  88& 
Impliedly  agree  to  exorcise  ordinary  eare,  M  D.  881 
Joindor  of  oo-partner  in  action  for  negligenoe,  66  B 

18,10. 
Judgmont  in  favor  of,  effect  as  estoppel,  48  D.  481 
Liability  of,  for  erroxa  of  Judgment,  04  D.  844 
for  malpractice,  48  D.  481-487. 
for  using  chloroform,  50  D.  807. 
for  want  of  success,  M  D.  M7. 
whore  want  of  skill  is  aggravmted  by  nsgllfenoe  ef 

the  plaintiff  or  others,  84  D.  846. 
UaMe  for  want  of  ordinary  elcUl,  11  B  141 
Malpractioe,  W  D.  M7. 
oootribntoiy  oegligonoe  of  patient,  wliat  is,  M  B 

670,671. 
BSgUgsnos  of  pstisnt  bars  rssofvsiy,  86  B  676,  671. 
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andFrmctiet. 


MliteUiif  dlMMoi,  «ffeot  <<  oo  noorvj,  60  B.  lOS- 


M ost  oontlnue  raMonaUe  attentions,  48  D.  iSL 
•KMVW  rawoD&ble  ear«»  skUl,  and  Hti^nn*^  49  i>. 

H^Ml  of,  is  a  dafonse  to  aetioa  for  compensation,  48 

D.  484. 
Vo  particular  school  prefeirad  In  law,  60  D.  107. 
Wot  considered  as  warrantiny  cars,  48  D.  481 

liable  for  following  patient's  direcUoos,  48  D.  484. 
Partnership  between,  rlnrhts  of  sorvlTor,  60  SL  680. 
PMient's  gifts  or  bequesu  to,  validltj,  88  R.  786-780. 
Bemunentlon,  whether  dependent  on  siinnsss.  60  ft. 

103,804. 
flkin  of,  how  to  be  iyd^ed.  48  D.  488. 

required  of,  60  D.  SOT. 
Statements  bjr  patient  to,  ars  privflefcd,  88R.  486-480. 
whether  within  law  against  selling  mtoadcants,  88  ft. 

SSO  B4f  • 

piLora 

Aggrsgated  penalties  for  employing  nnliosiised,  9  B. 

PLAOB  OF  TBIAIj. 
Bee  Plbadino  amd  PwAonam,  IT. 

PLBADINQ  AND  PRAOTIOfl« 
L    Oai'bs  akd  Form  of  Aciioh. 
1 .  HigKt  of  A  etion  OeneraUy. 
%.  Commeneement  0/ Action. 
n.     JOMDIR,    COHSOUDAnoa   AMD    SiTiaAaoi  ov 

AonoHS. 
IIL    Partus. 

1.  Necenarf  and  Proper. 
1  Nonrjoinddr  tmd  Mi^foitUtr, 
IT,    Tisui. 
T.    ArriARAVCB. 
TL    PLiADDies. 

L  OenortU  PHneipU$:  Cods  FUmdUm, 
1.  Plamtift  PUadinM. 

a.  Declaration,  Oomplalat  er  PettttaB. 

b.  Replication. 

&  D^endant't  PUadimgt. 
a,  Oencrally. 
k  Dilatory  Pleas  and  FIsas  hi  Ahale- 

ment. 
«.  DeniaL 
cC.  Sham  Answisr* 
4  Don^urrer$. 
b.  Veri/Uatiom, 
TTL    AMRvnMSirrs. 
fllL    Tariavcb. 
LX.    AR«i7iiiirr. 

X.      OOXTIMUANCI. 

XI.    DiiiooxTivDAHci;  Dumwsal;  NomuR. 
XIL    MisoKLLAvsoui  MoTtoiis,  OaosRS  An   Pao- 

CBKDlKeS. 

XIIL    ArrsALS. 

L  Rijht  0/,  OmeraUy:  Writ  V  Error, 

t.  Notice  cfi  Bond  ovv. 

t.  Record  on;  Stay. 

4.  Hearing;  What  Contidered  on, 

6.  Judament  in;  Juriediction,  When  Bnde. 

Bee  Assfmpsit;  Crrtiorari;  Oourts;  Crimiiial  Law; 
Dam  ASM,  11,  8;  Drtinur;  BJicTMEirT:  Equity,  IV; 

EVIDBNCI;     PORCIBLB  BkTET   AND  UKLAWFUL     D|- 

tainkr;  Praud,  III;  Frauoi'Lbnt  Convbtavcrs, 
111;  Uommtiads,  V;  Ivjvvcmom,  1,  S,  II;  1n- 
STRUorioNs;  Iktbrplradbr;  iNTBRVBimoir;  Jono- 
nsHTs;  Judicial  Salbs;  Jorisdigtion;  Jurt  avd 
Jurors;  Justicrs  or  thb  Pbacb;  Lisrl.  VI;  Lis 
pBNDBNs;    Malicious    Frosbcutioit:   Mamdamu*; 

MARRIAOS  AlfD    DiVORCB,    III,    4;     MORTOAOW,   V; 

Municipal  Cokporatiokm;  NbExbat;  NBOuiasNCB; 
Nbootiablb  iNSTRUMBTw,  XVII;  Nsw  Trial;  No- 
TiCB,  IV;  Partition;  Probatb  Courts;  Procrss; 
Prohibitiom;  QuBfinoNs  or  Law  and  Pact;  Uuo 
Warranto;  Railroads,  III;  RRrBRRNOis;  Rb- 
noTAL  OP  Caitbm;  Sbt-opf,  IV;  Slandrr.  II;  Sps- 
oiPio  Pbrpomiavcb,  H;  Statutb  of  Frauds,  V; 
Statutbop  LmiTATiovs,  VI;  Survival  op  Actions; 
Tblboraph  Oompawibs,  V,  VI;  Trrspass,  III,  8; 
WrrsBssBs;  Warm  op  Assistanob;  Writ  op  Ri«bt. 
OwBiterelsini,  see  Oovbtbrclau;  Svm>pp,  I,  III. 


I.    Oion  AMD  Form  or  Aonos. 

L  Rights  Action Oonamtt^ 

Action  against  person  for  sssiiitinr  to 
itors,  60  D.  m. 
against  person  for  not  paying  a  debi  sgived  by  Mm 

to  bo  paid,  4»  D.  888. 
brought  on  note  the  day  H  lUls  doe,  68  D.  4U. 
by  exeeator  before  probate  of  will,  66  D.  488. 
by  one  not  a  party,  see  Ooimuors,  IIL 
1^  person  on  promise  made  to  another  for  his 

lit,  43  D.  788. 
for  breach  of  promise  of  marriage.  44  D.  444. 
for  false  representation  In  sale  of  land.  17  Ol  B 
for  false  representaUons,  86  D.  S48»  880. 
for  In1ur3  to  child,  48  D.  88i. 
for  iiijuiy  to  huaband,  48  D.  6tt. 
promise  or  contract  never  to  bring,  88  D.  881 
right  of,  for  breach  of  ezecntory  oool 

oomiuenoes,  42  D.  48. 
under  eivtl  damace  laws.  48  D.  88& 
Actions  by  and  against  nninoorpofated  1 
711-718. 
on  lost  notes,  46  D.  807. 
Assignee  having  legal  title  may  recover 
holds  in  trust  fur  another,  86  D.  840. 
Bastardy  acts,  proceedings  under,  pleading  and 

tice  in,  56  5.  21<>-223. 
Damage  not  essential  to  right  of  acUeo  In  evsfy  cMa, 

87  D.  116. 
Relative,  action  for  injuries  sofTcred  by,  48  D.  <i8l 
Remedies  of  servaat  wiongfully  dlsohaigud,  48  D.  816- 

218. 
Seduction,  action  tor,  form  of,  44  D.  lIBl 
Subscription,  action  on,  68  D.  714. 
Subscription  to  unincorporated  society, 
60  D.  711. 


60a 


Oommenosment  of.  In  sttachment  snitu,  16  IX  9tL 
to  avoid  statute  of  limJtattons,  U  D.  846w 
what  Is,  16  D.  844-847. 

what  is»  when  summons  ssust  be  pobllshad,  16  D. 
846. 
Waiver  of  Inegularity  In  procsM  by  appaaranes  of  dt* 
fendsnt,  17  D.  68& 

IL   Joudbb,  OoraoLiBAnov  Am 

AonoKS. 


8tR 


Afft*^wfs  distinct,  may  be  maintained  eu 
tracts.  82  D.  46& 

entire  oemand  eannoi  be  split  into 
464. 

on  separate  eovenants  In  same  writing,  88  Dl  lA 
Consolidation  of,  affidavit  for,  63  D.  610. 

at  what  stage  of  caas  may  be  moved  for,  68  D.  608 

consent  of  defendant,  whether  ssswirtsl,  6B  Dl  608 

defined,  68  D.  608. 

discretion  of  court  respecting,  68 IX  SOBl 

effect  of,  68  D.  612. 

in  equity,  68  D.  612. 

to  not  a  matter  of  right,  88  D.  600. 

miscellaneous  instances  ot,  68  D.  60B. 

miscellaneous  Instances  of  rsfusal  of,  6B IX  81%  6IL 

proceedings  for,  68  D.  600. 
Multifariousness,  rule  as  to,  15  D.  427. 
Separate  actions  on  separate  contracts 

but  not  on  parts  of  entire  demand,  82  D.  464,  466l 
Severing  entire  demand  Into  several  eausea  of  1 
24  D.  6L;  86  D.  616. 


m. 

.    Jws^vSVWry  WIN*  J    ■  VJ^M  , 

See  Equirr,  TV,  2;  Mortsaobb,  T,  2; 
Physicians   and  Sursbons;  Srucirio 
ANCB,  II;  WmraasBS,  II,  4, 6. 

Action  by  prindpai  on  note  or  contract  of 
D.  146;  41  D.  761;  64  D.  728. 
by  state  treasurer  for  funds  payable  to 

880. 
upon  contract  made  6e  persoii  by 
684. 
Assignee  may  sue  In  nsms  d 
tntor,  86  D.  8St 


m 
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Bank  OMf  aa*  mi  noU  mMle  to  «Mhi«r,  when,  tf  D. 


S7& 

who  liable  under,  and  who  may  eom- 
plain,  Se  D.  213. 
BOI  of  lading,  who  maj  eoe  onder  (or  Injary  to  foods, 

Oflhier  may  mm  hi  bis  own  name,  SS  D.  111. 
LAsatb.  iiarUca  to  raits  for  eaoslng.  48  D.  Ott. 
Fartiea,  mmlgmar  need  not  be.  S4  D.  414. 

I  neeeeaary,  S4  D.  TtL 
aniieeeenary.  S4  D.  79. 
be  represented  by  pari  only,  S4  D. 
nL 
one  any  nometimes  represent  all,  tS  D.  745. 
partner,  wtmn  may  be  omitted  as  a  defendant,  46  D. 

Plaintiff  and  defeodnnt  eannot  be  the  same,  t5  D.  134. 
a^.^i^   vbo  may  sue  for.  44  D.  10&-167. 

t.  JTew  ftimder  mnd  Miajomdtr. 

Defeot  of  pnvtios  miiK  be  objected  to  by  demorrer,  68 

D.  »0l 
General  ndo  rsspeetinr  joinder  ol.  86  D.  71 
Joindar  In  aetlon  sfmlnst  severil  wronf -doers,  80  D.  87. 

of  detendmnts  in  equity.  15  D.  427. 

el  dlBsreai  aaslfness  ol  frmiidolent  debtor,   U  D. 


ef  Joint 


how  taken  adTantafo  of,  84  D. 

how  taken  advantage  of,  80  D. 

nuMl  bn  mods  STallable  by  plea  In  abatement, 
33  D.  UHw 
Chdnoorpormted  noelsly,  non- joinder  of  members  of, 

IV.    TsflUB. 

sf,  where  act  done  in  one  state  oaoses 
in  another,  49  D.  477. 
BMtardy  proceedings,  where  msy  be  brought,  M  D. 

n& 

of,  agalost  eonssnt  of  defendnnt  In  criminal 
74D.  US. 
all  partlon  must  join  In  applioation  for.  74  O.  tUX 
■pplicatsim  for,  what  must  state,  74  D.  243. 
iteLii—  nctliwn  is  brought  In  wrong  county,  74  D. 

343. 
fcscBuso  impnrtial  trial  cannot  be  had  In  the  county, 
74  D  S44. 

'  of  diMnsHfleatioB  of  the  jud«.74  D.  348^ 
u  when  enUtled  u»,  74  D.  Ml 


itcr-nflda¥its  on  application  for,  74  D.  S4L 

fcrcoDvwBionossf  witnessss,  74  D.  243. 

isehes  in  npplyliig  for,  74  D.  242. 

fOTiewliis  sctMU  of  court  on,  74  D.  841 

when  a  natter  of  right,  74  D.  241. 
General  grouads  for  d^ange  of,  74  D.  S4L 
May  be  wnived,  74  D.  841 
M uisance  or  trespass,  venue  In.  48  D.  477. 
Ofdar  iraBsferrIng  cause  is  appealable.  7  R.  fi8T. 
Place  of  trial  In  actions  for  libel,  18  O.  284. 
Saeond  ehni«e  of,  74  D.  241 
▼•one  in  libel,  18  D.  284. 

T.    AmARASoa 

Appcaranes  of  dsfendant  Is  an  irreroeable  walirsr  of 
defeofas  IB  sottIos  of  process,  17  O.  brih. 
wnlvn  dsfanlt,  34  D.  01 
sppsar  for  oo-partner,  44  D.  STL 

▼L    Puupnos. 
1.  Otsasml  FrimcifUm;  Cods  Pleading, 
AnMs  numonls,  «BS  of.  In  pleadings,  44  D.  381 
OomsMNi  imi"1*t  aUowanos  cf ,  under  the  codes,  87  D. 

4n. 
Ononts  sinttnff  ssms  cause  of  action  in  dUfbrent,  under 

codes  of  prosedufs,  72  D.  688-400. 
Dmth,  pleading  sad  pnwiles  In  actions  for  causing, 
48  D.  887. 

r  Msy  be  made  under  the  eode, 
8ID.ua 

plssillngi  In  actions  for,  64  D. 


the  eods,  87  D.  640. 
lasts,  distinction  between  pisn  sad  dso- 
27  ]>.  148^147. 

AM.DL*AM.&-4ft 


Jorlsdistlonsl  ftcta  to  support  Judgmciit  cf  intatot 

Ci)W\  27  D.  144. 
JurlsdlctkMial  fads,  whsu  need  not  be  avsrrsd,  V  Ik 

144. 
Jurisdiction  of  forsign  tribunal,  27  D.  141 
Pleading,  dsfsots  In,  cured  by  \rerdlct,  60  D.  SMl 
Pleading  under  the  code,  gsasrsl  rulss  issusctlng 

sulBelenoy  of,  84  Dl  68L 
Prayer  mi^  determine  natnrs  cf  plesdlng,  04  D.  TH 
Statuts  of  Umltattons,  new  promise,  how  pisadsd,  18 

D.  817. 
Writ  of  right,  plsadings  In,  60  D.  171 

1  PtaJntif't  PItadingt. 
a  Dedantion,  Oonptelnt  or  Pstitlca 

Allegation  of  new  promise  In  oomplalat^  whsu  w^ 

quired,  80  D.  877. 
Bastardy  proceedings,  sompiaint  In,  suffldsnqy  of,  68 

D.214. 
Common  oonnts  in  BMwnipsff,  6t  Ik.  Til,  788;  87  Ik 

644-66a 
use  of,  under  cods  qrwtent.  67  D.  646-^668. 
Oomplaint  In  sedon  for  asgngsnes,  64  Ik  49iL 
in  detinue,  suffldeiM^  of,  66  Ik  481 
In  ssductlon,  44  D.  178. 
on  contnot  need  not  avsr  tluit  H  is  In  writing^  16  Ik 

141 
what  must  allsgs,  78  D.  481 
Oorpotntion,  existsBcs  or  imwrpui'sHuii  «L  used  ■18 

be  alleged,  20  D.  876. 
DsBmnd  cf  eonTsyaiies  Iqr  vsodsn,  wIisb  srast  hn  •!• 

Isged,  18  a  428. 
when  not  aessssarr  befors  suit,  88  D.  880;  28  D.481 
Description  of  premises  In  writ  of  rights  60  D.  171 
Duplid^  la  ladiotment.  68  O.  241 
Qeneral  prayer  for  relief,  22  O.  861 
Joinder  of  oonnts  la  Indlctmen^  68  Ik  28^241 
Ubel,  maUce  tn,  need  not  1m  alleged,  88  D.  81 
MandawiM$f  petition  for,  sulHeloney  of,  62  D.  481 
Misnomer  of  eorpocntlons,  how  tsksn  advantage  sf  ll 

pleading,  18  D.  710. 
Note  payable  In  artides  sn^  bs  sosd  sn  as  aots  VV^ 

ble  in  mon^,  88  D.  81 
to  person  by  wrong  aaaie,  SflUoa  on,  42  D.  884. 
Pleeaing,  complaint  in  action  for  Ubel  or  slaadsr,  88 

D.  184. 
Replevin,  dedaniticn  la,  property  howdesoribed  fa^ 

48  D.  8B1 
Seduction,  action  lor  eomidaint,  what  sMist  nvar,  44 

D.  171 
Seduction,  how  aTerrsd,  44  D.  17L 
Seisin,  aUegmtion  of,  la  writ  of  right,  68  D.  171 

8.  Replication. 

Mew  promise,  to  bar  defense  of  statuts  of  Hmitatlona 
must  be  plesdsd,  47  D.  871 

1  D^endanti  PUadtmg$, 
a  OenersUy. 

Answsr  eontslaiag  sepante  or  inenmsistent  defenses, 

100  D.  831 
Defensss  which  srast  bs  spsdally  pisadsd,  80  D.  786, 

701 
Exceptions  to  aaswer  on  iMsriqg  motion  to  dissoltrs 

injunction,  17  D.  810. 
Former  recovery  not  pleaded,  admissible,  when,  88  Ik 

601 
Fnnd.  covia,  sad  Idss  rsprsisntstloii,  pjssdlnf  ,  87  Ik 

804. 
General  plea  of  fraud,  when  suilldsnt,  26  D.  01 
Limitations  in  squlty,  how  pleaded,  61  D.  684. 
Matters  In  avoidance,  how  alleged,  88  D.  381 
Plea  answering  part  only  of  the  count  is  bad  on  d^ 

murrer,  20  D.  884. 
Reading  fraud,  answsr,  what  must  aver  to  sntitls 

defendant  to  attack  traosfsr  as  fraudulent,  20  D. 

311 
Pleading  of  several  dsfsnses,  sseh  plsa  niast  stand  by 

Itself,  11  D.  IM. 
Plea  of  nfl  dtUt  not  good  la  aoUoa  oa  judginent,  84 

D.  481 
of  tender,  suffldeasy  of,  47  Ik  821 
Replevin,  dsfsMS  hi,  el  prapsrlgr  tl 

]k8BL 
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8ae^>ff,  In  f»vor  of  aortpMror,  81  D.  fTOi 
Tender,  «■  a  defenae,  47  D.  328. 
WaiTer  of  dafante  ariilnr  from  fftilun  to  gftrt 
or  nukko  demand,  1  D.  «ia 

h,  DOatoiy  PIom  nnd  PIom  in  AbUemont. 

Al»t«nMDt  by  plan  of  fonner  loUon  pendinff.  M  D. 

^  prior  aetion,  84  D.  468. 

Aistioii  against  oorpomtfon  abated  by  dleaohiUoii.  40 
D.  788. 

pending  in  another  etate  oannot  be  pleaded  in  abat»> 
Mont,  64  D.  45&. 

Bectardj  proceedings,  abatement  of,  bjr  death  or  mar- 

riage  of  parties.  66  O.  280,  221. 
Ooocarrsot  or  cumulative  remedies  do  not  abate  eseh 

other,  84  D.  464. 
OorporaUon,  abatement  of  aeUon  agalMt,  bj  di«ofa»- 

tion,  40  D.  788.  -•— ^ 

l>eath  of  party  before  Jadgment  rendered  or  ezeevtion 

iasoed,  67  D.  88L 
DilAtocyi^eas,  suit  pending  In  ooort  of  sister  stste,  26 

suit  peodlnr  In  fMeral  ooort  In  same  state,  26  IK 
187. 

snit  pending  in  foreign  eoort,  26  D.  196. 

Dues  not  abate  by  subsequent  aetion,  84  D.  461 

Oamishment  or  trustee  process,  plea  of,  in  ' 


/Mpermuim  does  not  abate  pitweedlng  te 

461 


84a 


InManoes  when  lint  does  not  abate  sseond,  84  Dl  454. 
judgment  on  plea  of ,  86  D.  29& 

MkiMDMr  is  waived,  if  not  pleaded  In  ahatenlen^  67 

"•  SSb 

Hot  abated  by  fonner  aoHon  tmleeB  It  to  for  same 

cause  and  relief,  84  D.  464. 
Feudenoy  of  one  is  defense  to  another,  8«  D.  461 
of  prior,  how  pleaded  in  abatement,  84  D.  468. 
nt  prior,  must  be  pleaded  in  abtitement,  84  D.  4681 
Flea  of  fonner  action  peodii^  in  foreign  ooort,  84  IX 
458, 

•<  <<»m«f  acUon  pending  In  another  Jurisdletlon,  84 

of  fonner  action  pending  must  show  that  ooort  has 

jorisdiction,  84  D.  456! 
^84  d'*4M?'**"  peodlng,  parties  must  bs  the  same, 

of  fonner  aetion  pending,  pendency  of  appeal,  84  IK 
4ML 

Two  oummenoed  at  the  same  tim^t  for  the 
84  D.  464. 

s.  DaniaL 

Denis],  eode  provisions  respecting,  70  D.  O20L 
if  insnfllcient  admito  the  complaint,  70  D.  886. 
of  acts  done  by  agent,  70  D.  830. 
ef  knowledge  or  information  suffloient  to  form  a 

belief,  70  D.  626. 
of  public  records,  70  D.  629,  680. 
en  information  and  belief  not  allowed  at  eonmoB 

law,  70  D.  626. 
on  Information  and  belief,  fonn  of,  70  D.  688. 
on  information  and  belief,  when  not  proper,  70  D. 

629,632. 
on  information  and  belief,  when  proper.  70  D.  681. 

683. 
on  information  and  belief,  when  may  be  strook  oat« 

70  D,  635. 
that  plaintill  Is  holder  and  owner  of  note,  97  D. 

231. 
want  of  bebef  alone,  70  D.  628. 
what  to  contain,  70  D.  626. 
when  defendant  has  no  information,  70  D.  626L 
when  defendant  has  no  personal  knowledge,  70  D. 

686,  628. 
when  facte  are  presumptively  within  defendant** 

knowledge,  70  D.  629,  630. 
when  must  be  poeitive,  70  D.  62& 
where  defendant  is  bound  to  inquire  and  inform 

himself,  70  D.  629. 
OenenJ  denial,  what  put  in  Issoe  by,  70  D.  69a 


cC.  Sham  Answer. 
to  strfks  out  pless  as 


78  D.  616b 


Sham,  aiarmatlve  deCenss,  72  D.  611 
and  frivolous,  distinction  between,  70  D. 
and  frivolous  msy  be  stnnA  ooL  70  D.  I 
deibied,  72  D.  521. 
dofenees  and  denials,  72  D.  621 
demurrer  cannot  be  stmck  oot  ss,  72  Di 
effect  of,  order  striking  out,  72  D.  626. 
falalty  of,  must  deariy  appear,  72  D.  w, 
general  Issue  striking  oot  as,  72  D.  628^ 
on  information  and  belief,  72  D.  611 
striking  out,  most  be  a  dear  case,  72  Dl 
striking  oot  at  common  btw,  71 D.  BtL 
striking  oot  ondsr  the  oodea,  72  D.  6IL 
striking  oot  port  ss,  72  D.  61&. 
varifled,  wiU  not  be  strode  out,  72  a 
1  Ihmnurrwn, 

Jodgmsnt  on,  not  final,  when,  60  D. 

Statute  of  UmitatJons,  when  nay 
281  ^ 

atatnteol  ttmitatioBS  Miybe 

41  D.  181 
Ts  sfvldsDoa,  wha8  admits,  n  a 


bsplss4ad%y;4ia 


■aybe  pliadtd  kj 


6.    Fsr(|feirt<Mk 


Nsed  not  be  In  exact  words  of  statal%  87  a 

Vn.   Amanima 
■m  Dbt;  EoiniT,  IT,  8,  a;  Eznoononi^  m; 

nL 


ef  aeknowledgmonti^  41  a  M;  n  a 


Amendment 
620-621 

ef  records,  14  a  616;  16  D.  141 

of  reoord,  and  iU  effect,  42  D.  161 
Attadunent,  amendment  of  oomphdnt  far,  CI 
In  Jostioss'  eourtliberany  allowed,  82  a  74a 
Of  pleadings,  2  D.  417;  11  D.  628;  IS  a  6ia 

sf  ter  or  durinr  trial,  84  D.  168. 

dasslfled,  84  D.  151 

discretion  of  court  ragardiiw,  84  D.  UB. 

In  equitable  suits,  84  D.  160. 

most  not  change  cause  of  actioo,  M  a  Ul 

statotoiy  regmation  of,  84  D.  161 

to  ehange  aotion  «•  Micto  to  m 
160. 

to  change  oaoss  from  ossiftnuMil  to 
dered,  84  D.  161 

to  diange  cause  from  osmm^slK  to  debt,  84 

to  ehange  eaose  from  debt  to  case,  84  D.  161 

to  change  cause  from  trover  to  oswifiysit,84 

to  diange  real  aotion  to  f  ordUe  ent^^,  84  D.  . 

to  indude  cause  barred  by  statots^  84  D.  IMl 

toindude  more  land,  84  D.  161 

onder  the  oodea,  84  D.  161 

when  allowable,  86  D.  786. 
Betting  op  new  eaose  of  aetion,  91  D.  481 
Bubetitoting  new  pUintiff.  68  D.  611 
What  permfaMible,  84  D.  168-102. 
Writ  of  right,  amendments  not  allowed  te. 
D.  171 

vm. 


a2& 


84  a 


a  161 

D.U1 


Amendments  on  groond  of,  100  D.  187. 

Between  allegations,  and  proof,  99  D.  681 

Idem  aonofUt  doctrine  of,  IS  D.  181 

Immaterial,  when,  29  D.  851 

In  namea,  when  immaterial,  18  D.  281 

In  stating  date  of  Judgment  of  aoquittal,  14  a 

Omisdon  of  middle  name  or  initial,  U  BL 

TX,    ABSUianrr. 

Abase  of  argoment,  see  Naw  TuaIi,  H,  1 

of  discretion,  new  trial,  66  R.  814-811 

of  privilege,  new  trial,  58  a  648-656:  48  a 
Argument  of  ooonssL  sse  Qkoumal  Law.  T.  9:  TL 

19,  A, 
Opening  and  elodng  aigomant,  n^  tariltlert  tOL  88  a 

111,  111 
Power  to  limit,  16  R.  776,  771 
Prosecutor's  remark  prejodidng  Jory,  58  K.  661. 
Beading  from  fudge's  obeervations  in,  88  a  671 

from  medical  works  in,  88  a  678'682. 

sdentifle  works,  whether  proper,  41  a  ML «. 
Bight  to  open  and  dose,  81  a  181 
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,^.^<1JD.  117. 

dnwn  by  <nm  pArtntr,  88  Dl 


NotfOi 

87  D. 


ibar  of  one  Ann  uid  ta» 
Ja^  hfaa  M  iaMub«r  of  aooihor  firm,  88  D. 


4ob^lD.4 
in  thoir  indivUlMl 


IndiYldoia  debt»  T»Udltjr,  80  R. 
ondh  Ii  gtTon  to 


powir  to  bind  eo-|»rtii«r,  56  D.  848. 
h>««M^«Ulflc  iodiTidnal  nou  forflm  doK  t8 

aT88. 
pMor  to  gwtfBBtoo  In  flntt**  bmdo,  8  D.  Ufc 
iicaiit  Mit  MSunKy,  46  IX  808. 

Sb  B|r  Sealed  inHnimefiL 

iashori^  of  paitnar  to  mako  a  opeoUlty,  80  D.  804. 
Poow  of  pwtnor  to  Mod  tho  ilna  bjr  OMlod  wriunc. 
IS  a  87. 
toflsoculo  ooalod  Inatrameiito,  28  D.  886;  84  D.  188. 
Iitiicilioa  Vy  poral  of  dood  of  partoor,  87  D.  843. 

•zacatod  by  out  ptftnor  only,  84 
Dl  OB;  40 IX  661. 

4.   " 

mA,  VIL 
to  iBdlTidaia  dobt»  80  R.  684, 

I  <  vban  not  to  bo  appllid  todobc  of  Indiridttd 

pMtD«,8D.  807. 
eim|iito«  of  fmioitj  owned  In.  85  B.  86. 
Ixanpltaa  lUtatoo,  vbother  app)/  to,  87  R.  84»-t6a 
qMbc  tim  fondo  for  indiTidiud  debt,  80  a.  883. 
Uvy  OB  faitoroot  of  ono  partner.  83  D.  508. 
L««7  OB  propertj  o8  flra  lor  UMlMdiial  dobt,  89  O. 

ML 
UMIhr  of  mopot^  of  8im  for  dobt  of  ono  partner, 

Mwtgici  to 
iM. 

pvtiMr  00^,84  0.400. 
Pnpoto  not  mbloct  to  exeocitioii  egalait  indlTidaal, 

aih  W  pwtnor  lor  prIvBte  debt,  80  R.  686. 
kA«if ,  hov  rtiould  eeQ  under  writ  for  partnei'o  faidl- 
vUnal  debt»  88  Dl  668. 

■w  MMHQMiag  etit  SetUmff  ^Sm^  Prcperiff. 

le^Mltiof  partner  to  aaiini  all  effeota,  80  D.  88a 
^Bovtoaiaell  thegoodaof  theflrm,  24  D.  846. 
Iiti  by  one  ad  inTeekment  in  lend,  effect,  80  R. 

i  lawiiimi  Servtet;  Cenfesnng  Judgment;  Sotice, 

<Wi1oa  of  Jndginimt  by  partner,  88  D.  806;  17  O. 

471:  44  D.  610. 
JeAcnoDl  on  rinnl—Inn  by  one  partner  only,  87  D. 

47L 
Rotiet  to  oneb  notfase  to  an,  88  D.  481. 
KMioiio  one  partner  binde  all,  45  R.  186,187. 
Om  pMtaer  cannot  appear  or  conleae  JadgmeDt  for 

•aotbcr,  44  D.  671. 
Pmv  te  eoBlMB  Jodgment*  18  O.  87. 
•  hmm  10  valve  eeiikje  of  ■omiuone,  or  to  enter  an  ap- 

iwifinee  lor  oo-partnen,  13  D.  786. 
fioondiaa  acalnet,  where  one  member  cannot  be 

■mod  with  aommone,  44  P.  670. 
^wneiihMi  ofalnet  member  not  aerved  with  eummona 

ii  void,  44  D.  571. 

anthoridnf  procieedlngi  en  parriee  of  one 
'     on^,44D.  57L 

7.  TortitmM  AcU. 

B««d  W  bMid  or  mlirepreeentation  of  partner,  88 


688. 


^  _    by  partner,  vlion  deemed  aet  of  firm,  86 
D.6l6b 

pabearivMBtby,  98  D.  18& 
j^ity  of  sDoda  obtained  hj  fraod,  87  O.  887. 
■'uaov  proeeeatUm   by  one  duea  not  malie  the 
o(lMr«Ii^89D.  416. 

^  iHgainl  or  DUtribulien;   VaUditm   temardt 
CredUon, 
partaanhip,  49  D.  164. 
,^^  ^  »•«■«  wheal  fold  agalnit  ofodltfln^ 


Partnerahip  eradltort  eannot  profent 
from  aellinff  to  the  other,  57  D.  78. 
Sale  of  effeeta  to  pay  elaim  of  partner,  80  R.  686. 
or  aaafrnment  oy  one  partner  to  another,  effeet,  80 

R.  535,  5S0b 
to  oo>partner,  Talldity  agalnat  eretUton,  80  R.  686i 
Separate  aalea  ot  Intereet  to  third  peraon,  80  R.  686. 
Traoefer  by  partner  traoafeie  only  bin  own  Intweot, 
when,  69  D.  767. 

IT.    Acfiom  Br  AVi>  leAiMii 

See  ante^  III,  8. 
Judgment  agalnat  partner  not  eerrod  roid,  44  D.  679. 
Judgment  againet  partner  under  Joint  debtor  aoi,  44 

D.  670-^73. 
H erfrer  of  Jud^ent  In  action  againet,  80  D.  6S6L 
Partner,  non-joliider  of,  proper  when,  46  D.  680. 
Set-off  of  Joint  and  aeparate  debt  in  action  by  and 

airaiDBt,  41  D.  47;  80  R.  584. 

v.     DOBMAVT  Avn  Stkial. 

Dormant  defined,  56  D.  147. 

UabiUty  of,  56  D.  148. 

liability  of,  oaasea  on  retiring  from  Ann,  66  D.  150i 

liability  of,  for  purchaee  of  real  eaUte,  56  O.  148. 

liability  of,  when  credit  ia  giv«n  to  other  partnered 
66  D.  160. 

neoeaiiitj  of  giving  notice  on  retiring,  56  D.  150L 

powera  of,  66  D.  148. 

wlien  neoeoaary  party  to  action,  56  D.  16L 
Special,  caeh  payment,  what  ia  not,  85  R  101, 168. 

check  ie  not  caab  fiayment,  64  R.  781,  788. 

miatalce  in  notice  o(  amount,  2S  K.  162. 

third  peraon  contributing  for  partner,  liability,  88 
R.168. 

YL  FlEH  RiAIffT. 

Acquired  after  diaadntion  ia  firm  realtj,  when,  64  IL 

709. 
BonaJUU  grantee  or  mortgagee  of  partner  righte,  64 

R.  792,  793. 
Cannot  hold  legal  title  to  real  eetate,  98  D.  197. 
ConToyance  br  aurviving,  87  D.  456. 
Oonreyance  oi  bnd  to  A.  R  4  Go.,  effect  of,  98  D.  197. 
Deacent  of,  54  R.  796-79ii. 
Dower  right  in,  64  R.  798,  799. 
Extent  to  which  m^  1m  treated  ae  peraonalty,  96  Dl 

900. 
For  purpoee  of  dealing  in  real  eotate,  and  whether 

agreement  of  muat  be  in  writing,  96  D.  20L 
Holding  in  name  of  |jartnera  dooe  not  alone  malce  It 

partnerahip  property,  98  D.  800. 
How  deiicenda,  27  D.  454. 

Intent  goverae,  whether  belonga  to  Arm,  54  R  793. 
Intent  to  bring  into  partnerahip,  wliether  muat  appear 

by  writing.  08  D.  197. 
Intent  with  which  purchaaed,  98  D.  199. 
Land  purchaaed  by.  how  held,  31  D.  411. 
May  be  formed  to  deal  in  realty,  54  R  799,  800. 
M^  be  held  by,  78  D.  196. 
Oral  agreement  to  form,  to  purchaee  land,  Talidity  aC, 

60  R.  879,  880. 
Oral  agreement  to  ahare  prollta  of  real  eotate  epecula- 

tion,  60  R  880. 
Parol  evidence  to  ihow  grantoea  are  partnera,  54  R 

792,793. 
Parol  evidence  toahow  that  it  belonga  to  partnership, 

98  D.  197. 
Partnerahip  in  real  eotate,  18  D.  046;  80  D.  546 
Partnerahip  in  realty,  when  exists,  53  D.  589. 
Priority  of  firm  creditors,  54  K.  793. 
PurchuM  of  with  flrm  funda,  54  R.  793. 
Purchaee  of,  with  funda  and  lor  use  of  partnerahip,  98 

D.  200. 
Real  eeUte  of,  widow's  right  of  dower  bi,  96  D.  SOL 
Realty  deaoenda  to  the  heua,  86  D.  464. 
of,  47  D.  820. 
aale  after  diaaolntlon,  when  ordered,  and  effect  of,  54 

R  799. 
Bale  by  one  partner  after  diaolutlon,  54  R.  799. 
title  not  in  nrm  name,  54  R.  790. 
uae  of,  by  Arm,  54  R  796w 
uae  of,  by  firm,  will  not  alone  make  it  partnerahip 

aaaete,  98  D.  200. 
when  deemed  in  equity  to  be  partnerahip  propertj, 

98  D.  197. 
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Right  to  enjoin  Imfldlng  lott  bj  delior,  when,  60  tL 

117-110. 
Bight  to  lay  track  in  street,  S7  R.  224-229. 
Statute  authoriBDg  municipal  aid  to,  69  D.  78S-78S. 
Ikldng  land  of,  by  eminent  domain,  24  B.  661,  662. 

land  of  one  for  another,  24  R.  661. 

poaeuMion  of  land  for  wliioh  It  has  not  made  oom- 
peneation,  80  D.  704. 
Tax  aidiiw,  Vftlidity  of ,  1  R.  254. 
TaxaU^Tn  aid  of,  69  D.  782-700. 
Track,  interest  of,  in  lands  used  for,  80  D.  KL 

II.     PoVmS    AKB    LlABlLITIM. 

L  LeaHng:  Salet;  Mor^ages;  RolUng  StodL 

Rjnds,  right  to  sell  and  exchange  lor  other  property, 

76  D.  66L 
Franchiee  of,  alienation  or  mortgage  of,  76  D.  640. 

bankruptcy  sale  of,  76  D.  640. 

judicial  sale  of,  76  D.  640. 

sutntorr  authority  to  mortgage  M'SsII,  7B  D.  660. 
Fixtures,  old  rails  as,  87  D.  618. 
Lease  of  railroad,  respectiTe  liability  of  lessw  and 

leaeee,  71  D.  206-298. 
Leasing,  liable  for  lessee's  negligence,  48  R.  680-68L 
Leaeee  of  railroad  is  subject  to  duties  of,  67  D.  12& 
LiabUity  for  acts  of  lessees,  60  D.  106. 
Mortgage  by,  coven  what  property,  38  R.  SOS-Sftk 

of  net  earnings  of,  70  D.  661. 
RolUng  stock  is  fixture,  11  R.  761. 

passes  under  mortgage  of  realty,  11  R.  70. 

2.  Conatruetien;  Cart  Required, 

Blasting.  UabUity  for,  10  R.  272. 

Bridge,  duty  of  railroad  company  to  keep  bridge  in 
repair,  60  D.  719. 

CSannot  reduce  flow  of  water-course,  87  R.  274. 

Care  required  in  constructing  road,  87  R.  749. 

Cutting  off  owner's  access  to  river,  damages  for,  24 
R.804. 

Defects  in  roadwny,  eansing  injury,  liability  for,  48 
D.  862. 

Flooding  land  in  building  is  a  taking,  20  R.  46L 

Liability  fur  acts  of  contractors,  71  D.  280. 
for  overflow  through  cutting  banks,  66  R.  14. 

nts  and  excavations  near  highway,  liability  for,  00 
D.  60. 

Railroad  corporation,  dulgr  of,  to  keep  bridge  In  re- 
pair, 60  D.  710. 

8.  IhUy  to  Fenot. 
Duty  to  erect,  7  R.  47. 
Duty  to  erect  as  against  trespassers,  7  R.  47. 
FkUore  of,  to  keep  in  repair,  49  D.  208. 
Fenchig  track,  liability  of,  for  failure,  40  D.  208-271 
inability  after  erection,  7  R.  47. 
for  failure  to  build,  98  D.  67. 
for  not  erecting,  as  against  one  with  notice,  7  R.  47. 
Notice  of  defects.  Jury  decides  from  what   inferablsb 

7R.47. 
Notice  of  defect  in,  necessary,  7  R.  47. 
Nut  fencing:,  liability  of,  48  R.  799. 
Statute  requiring,  under  penalty  is  ndid,  84  R»  116, 

110. 
Time  to  repair,  necessary,  7  R.  47. 
When  liable  for  not  maintaining,  00  D.  OIL 
Where  not  required,  63  R  10. 

4,  Pin, 
Burden  of  proof.  In  action  for  setting  property  on  Ore 
by  escaping  of  sparks,  81  D.  260;  95  D.  608. 
as  to  neglit^ence,  when  fire  communicated  by  kMX>- 

motive,  88  D.  7L 
fire  communicated  by,  presumption  as  to  negligence. 
73  D.  0.)8.  -T.  •     — . 

escape  of  from  locomotive  implies  negligence,  91  D. 

168. 
of  negligence  in  communicating,  88  D.  TL 
Care  required,  with  respect  to,  88  D.  70. 
Ciudera  falling,  liability  for,  60  R.  64. 
Cinders,  what  evidence  |Hoper  to  show  escape  coald  Im 

prevented,  50  R.  64. 
Oootributory  negligence  by  owner  adjoining  banlng 
action  for,  6  R.  167. 
fai  spreading,  88  D.  76. 
of  adjoining  owner,  6  R  600. 
what  Is,  82  R.  08;  44  R  887,  88^ 


Duty  of  adjoining  owner  as  to  care,  0  R.  6O0L 
(rf  company  to  guard  against  spreading  flrs,  88  Ik. 

72. 
of  company  to  keep  track  dear  of  coiDbaatiUes^  81 

D.  72. 
(rf  companr  to  use  inventions  to  prevent 

fhre,  38  D.  72. 
to  remove  combustible  material,  0  R  609l 
to  use  appliance  to  prevent  escape,  0  B. 
Enarine,  liabiUty  for  fire  from,  17  R.  204. 
Evidence  of  former  emissions  of  sparks,  07  R.  8IV 
Kvidenoe  to  show  negligence  respecting,  S8  D.  tX 
From  sparks,  evidence  of,  on  oUMr  oosaatoon,  07  A 

100. 
Grass  and  weeds,  duty  to  keep  track  clear  of,  96  B 

606. 
Injury,  whether  remote,  how  determined,  7  R.  Oft. 
Insuinoes  of,  when  negligence  too  reoMKe,  0  R.  Mi, 

600. 
Instanoss  whers  company  held  liable,  0  R.  608,  60SL 
Inventions  to  prevent  spread  of,  ahoukl  be  need,  88  B 

70. 
Jury  determines  wliether  care  need,  0  R.  600. 
Land-owner  not  guilty  of  neglect  wlio  usee  his  land  la 

the  oidinary  manner,  88  D.  76. 
LiabiUty  for,  35  R.  060,  051;  38  D.  70;  40  D.  724. 
Liability  f<Mr  fire  communicated  by  engine  of  aoc 

company,  71  D.  200. 
Liability  for,  generally,  0  R.  6O7-OO0i 
Liable  for  negligent  use  of .  0  R.  606. 
LiabUity  of  railroad  for  aetting,  78  D.  186;  00  B. 
Liable  only  for  negligent  injury  by,  0  R.  590. 
Negligence  of  railroad  company,  In  setting  fire  to  OeUi 

by  sparlis  from  locomotive,  88  D.  70. 
Negligence  when  remote  cause  (rf  injury,  0 IL  600.001. 
No  absolute  liability,  0  R.  607.  606. 
Obstructing  firemen  praxlmAte  canee  ef  kes^  whse,  H 

R.  102,108. 
Proximate  cause,  60  R.  080,  OOL 
Proximate  cause  of  loss,  when,  62  R.  187,  UB 
8p^ks,e1ietiier  proximate  cause  of  Injury  te  one  peW 

ting  out,  60  R.  674. 
Statutory  liability  for,  88  D.  77. 
When  proximate  and  when  remote  caoss  ef  injury,  U 

D.  n. 

0.    KiOimo  9r  Injuring  Stock, 

Animals,  UabQlty  of,  for  injuring,  40  D.  201,  204. 

liability  of,  for  wanton  act  of  engineer,  4B  D.  201 
Frightening  horses,  liability  for,  00  D.  5& 
Kiiliug  stock,  presumption  of  negligence  from.  68  K 
703-707. 
not  proximate  result  of  removing;  fence,  60  B  f74. 
Liability  for  injuring,  while  on  track,  80  D.  630;  M 
D.  681. 
for  killiiv  Stock  where  track  ki  not  fenced,  80  B 

822. 
of  railroad  for  frightening,  71  D.  8S& 
Negligence  of  railway  company  through  whiek  tn» 
passing  animals  are  hurt,  49  D.  204. 
of  railway  company,  what  is,  40  D.  200L 
with  respect  to  trevpassing  animals^  whaft  la,  40  D. 
26& 
Not  liable  fbr  hijuriee  resulting  from  fright  ef,  n  B 

887. 
On  track,  liabnity  for  killing.  01  D.  71;  71  D.  tX. 
Statute  imposing  double  damage  for  slAick  killed  li 

valid,  62  R.  376,  S7& 
Imposing  double  damages  fOr  stock  killed,  vntiditr, 

29  R.  862,368. 
Stock,  liability  for  killing,  67  D.  06B 
Trespassing  on  track,  care  required  to  avoid  injunag, 

00  D.  tiSL 

OL    Oroaring§:  Signait;  Flagmen:  Trmpaaaen  «•  « 

near. 

Bell,  omission  to  ring.  00  D.  782. 

Brakeman's  ejecting  trespasser,  ttaWllty  fer,  42  B 

36  37. 
Burden  of  proving  whether  traveler  looked  fer  tnios 

before  croesing  track,  00  D.  78L 
Care  required  on  approaching  croesing,  20  R.  207- 

211;  37  R.  444.  446. 
lequired  towards  implied ' 

li.27,28. 
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and  foTMiyht  axacUd  of,  M  D. 


BWt  b«  «nd  ott  morning  Uf hway,  90  D. 

780^  78Sb 

Child,  d^fTM  of 

•S.  Tt. 

aanUgwiea,  when  Inferred  from   lU  being  vnaV 

teadadfMD.  Tt. 
vbea  ilBBWiBd  iocapable  of  neglisence,  98  D.  7S. 
kJUedtynnfeifniiy  ear,  lUbility  for,  SI  tL  UO, 

ni. 

too  foony  to  be  tiMpeewr,  when,  ffl  IL  478. 
OWnpiiaaoe  with  eUtatory  regulaUont  oa  approech- 

fog  eraaeliiff,  96  B.  207-21L 
ChiUraa  iajured  on  muck  of,  84  D.  4001 
Cnmuag  bj  w«a-kno«n  path,  41  R.  40ft. 
■ifiMii,  dotj  %o  keep  at,  100  D.  412. 
ofblKhvitJ^  liabiliilee  to*  lAjwiee  iolUeted  •!«  90 

D.  S& 
traek  ol.  what  to  negliffenoe  in,  97  D.  lOOi 
track  wiClKmt  looidng  for  uaio,  8S  D.  081 

r,  dntj  ol,  to  avoid  injury  at,  100  D.  414, 


Dotyol 


to  kM>kfor  trains,  IT  B.  t8& 
with  whom  It  has  no  oontraet  relatiooa, 
J;  91  D.  177;  90  U.  6fr^. 
ea  eeeinc  cfaiU  near  track,  97  &.  701,  701. 
to  five  ^fnals  at  croesingi,  97  R.  44S-i40. 
to  look  and  tteteo  before  eroeilng,M  B.  0$84M;  «B 

D.  tt7. 
to  itop  OB  eeelnf  child  on  traek,  88  R.  79, 71. 
OriTtng  aeraaa  etandins'tnln,  M  B.  174. 
Do^  towards  treapaeeera  on  track,  S8  B.  097-OS9. 
FkiliBi:  to  icivo  warning  of  ^nxoach  of  train,  90  D. 

7BL 
Pkihuo  to  look  and  Hetan,  aa  negHfonce,  »1  R.  99<^ 


of  traTolT  to  look  for  approadiing  trains,  98  D.  OL 

to  signal  at  croaeing  not  negUgenco,  when.  97  R.  OIL 

Fbgrnaa  at  orooeinK,  faihtre  to  Iceep^  not  negllgeaea, 

whan,  87  K.  69L 

d«ytoatodoaateroeelng,17R.88M08;  19B.108| 

»8;  87  B.  444-140;  100  D.  411. 
evidenea  of  ahoanoe  of,  17  R.  80S-10& 

inHtod  to  cross  by,  may  recover,  87  R.  444 


nqidrlog,  evidanee  of ,  17  R.  80& 
wUhdiawal  of,  effect  of ,  87  B.  440. 
Goiag  throdgh  or  onderstanding  train,  M  B.  171-174. 
HithasT iiiossinr  bsririnf  frsin  over,  precaations  to 
be  takan,  90  Dl  00k. 
ewe  reqoiiad  of  tvavaler  and  rsHroad  respective^, 

90  IX  7801 
■MItj  for  fsihire  to  keep  In  repair,  90  D.  ir. 
liahQitj  to  person  for  tnjiuy  resulting  from  naglU 

fsntoporating  of  road,  90  D.  68. 
BiMlity  to  penoo  iojnrsd  by  needless  noise  at,  90 

D.fa 

aotioa  most  ba  giren  of  approach  to,  90  D.  OIL 

sign  boards  at*  90  D.  04. 
lalaat  ti  uapeaear  iqjnnd  in  diamonnting,  SO  tL  004. 
Inbate  dfmbiag  ondor  standing  train,  64  R.  272.  274. 

treepaaaara  on  track,  duty  towards,  S8  B.  0S7-6S9. 
lajory  to  aUld  Ueksd  from  moving  train,  M  R.  001, 


oidarad  off  mofviag  train,  M  R.  002-004. 
httOTJoitad  person,  negUgenee  of,  in  eroesing  track,  98 

D.  OL 
laaoairetton  of  traTeler  does  not  excuse  lus  neglect, 

90  0.781 
UaMBty  for  Injiny  to  licensee  on  track,  SO  R.  087-889. 
for  kflling  one  walking  tn^k,  11  R.  426. 
f'**  rvnning  over  deaf  person  at  eroseing,  80  R.  192. 
for  running  over  elave  sleeping  on  traek,  SO  B.  191, 
182. 
Looking  and  Ha»aHhig  belorB  ondertaUng  to  eroes,  90 

D.  Til. 
Xegtigaaea.  absanee  of  flsgman  ateruoslngs,  100  D.  411 

in  eroaaing  traek  of,  100  D.  781. 
Rocieo  to  be  given  of  approaching  train,  90  D.  01 
oo  appiwawiag  eroesing,  sniBciency  of ,  10  R.  107- 
IIL 
Oliotraeiod  ereesiag,  care  to  be  exacted  on  approaeh- 

taig.  00  D.  784. 
Obstnseting  track  witk  oai*  at  eroaring  of  street,  90  D. 
7&1 

to  kaep  sign  at  stiaet  erosiing;  41  B.  99. 


One  eroesing,  when  nasllgent,  S4  B.  091, 001 
dragged  under  train  by  runaway  horse,  51  R.  80O* 

301 
iojared  In  erosslttg  cannot  recover,  when,  60  tL  06^ 

060. 
not  looking  or  llstaning,  eannot  reoover,  S8  R.  087. 
walking  on  traek  cannot  reoover,  when,  61  EL  108» 
109. 
PtMsenger  on  track,  when  a  trsspssser,  80  R.  087. 
Person  enMeing  track  without  looking  to  see  if  train 

is  appruaohing,  86  D.  707. 
PrsatuUons  to  be  used  at  erosslngs,  90  D.  01 
PnMuinptiun  >is  to  care  In  eroesing,  in  abeenee  ol 

proof,  84  R.  001,  001 
Right  of  traveler  oa  approaohlng  eroesing,  1  R.  MO. 
Siifnailng  oa  approaching  eroeeing,  10  R  107-21L 
Signale,  duty  of  traveler  to  listen  for,  90  D.  780. 
8  ifnalt,  omisKion  of  railroad  to  ring  bell.  49  D.  108L 
Statutory  signals,  when  not  Huffloient,  S7  R.  44^ 

for  nhose  benefit,  61  R.  721,  711 
Ster»ping  on  tmuk  to  recover  hat,  25  R.  101 
Tr*ck  of,  persons  bave  no  right  thereon,  90  D.  fl 
Track,  duty  of  person  eroesing,  80  O.  661 
Traveler  approaching  may  expect  osoal  wamiaga,  8 
R.  210. 
hurt  on  one  track  while  watohlng  another,  99  IX 

786. 
on  highway  erosalner,  duty  to,  90  D.  TOL  781 
Trespass,  does  nat  excuse  negligence,  80  R.  190-197. 
Trespassen  oo  track,  liability  for  Uijuiy,  88  R.  087- 
039;  07  D.  07S;  84  D.  400. 

7.  SpMd,  Backing;  MitcettanMnu  Qusttfoiw. 

Baeking  train  of  can,  prscautions  to  be  used,  90  D. 

00. 
Oara  exacted  of,  76  D.  888;  90  D.  66,  01;  81  D.  »7;  100 

D.  411 
to  be  exaralsed  in  running  oan  through  adty,  90  Ol 

761;  37  R.  444. 
required  in  running  through  villages,  ete..  78  D.  181 
Oontributory  neglect  whereby  persons  ara  mjursd,  98 

D.  OOl 
Failure  to  keep  light,  not  neglipnt  when,  87  R.  09L 
Flying  switch  Is  negligent,  61  R.  800. 
Highway  croHsing,  backing  train  over,  precautions  to 

be  taken,  90  D.  06. 
Horse  rriiphtened  at  train  passing  over  bridge,  H  tL 

610. 
Injured  person,  duty  to,  90  D.  664. 
Injury  to  penon  not  rightfully  on  traek  of,  91  D.  811 
LUbility  for  aegllgeuoe,  71  D.  141 
to  peraon  riding  by  invitation  ot  eervant,  86  D.  191 
under  rule  of  oompantive  negUgenoe,  14  IL  416, 

424 
Negllgenee  in  operating  running  switch,  88 IX  881 
iiisunces  of ,  90  O.  80. 
In  use  of  steam,  91  D.  101 
of  party  iniured,  100  D.  41S-414. 
Obstructing  drain  in  clearing  snow,  88  R.  808*801 
Obstruction  of   highway,  proximate   OMiae  of  loss, 

when,  47  R.  S8.>-S87. 
ServanU,  liability  for  neglect  of.  85  D.  197. 
Skill  exacted  of,  00  D.  61. 
Speed  in  running  past  station,  what  not  negligent,  48 

R.  41,  41 
Speed  of  trains  at  highway  erossiags,  90  D.  04. 
Siatule  flxiitg  rato,  construction,  61  R.  a:»S-666. 
Time-table,  duty  of  railroad  to  run  aoconiing  to,  00  D. 

003^-600. 
L'sing  road  or  ears  of  another  company,  liability,  41 

R.  681,  681 
Viohkting  ordiiumoa  regulating  speed,  as  negllgenoe, 

6SB.  61-61 

1  CoOisiena. 
Caused  t^  Joint  neglect  of  two  or  more,  76  D.  847, 

410. 
Collision,  negllgenoe  in  not  preventing,  67  D.  119. 
Concurrent  neglect  of  two  or  mora,  both  ara  ansi 

able,  76  D.  847. 
BaOroad,  negliganoa  of ,  In  not  prsvanting  oollislou,  81 

D.  121 

IIL    Puaatwa  An  BTiaiaca;  Damaoh. 
See  OfOs,  II,  4,  6. 
AosMsnt  to  ovManee  of  negtoct,  88  a  689l 
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Burden  ol  proof  whara  «m  ran  omr  bj,  40  B.  8S8| 

020. 
Cfhild,  dMn«g«a  tor  CMniiv  d«Uli  of,  08  D.  6^. 
DeeiMationo  of  MiTMii  «l  tioio,  eompetoacy,  M  R. 

829. 
Brldonoe  ftgmlaot,  dodantkm  of  fUfmmn  Boi  odinte- 
tlble,  08  O.  SM. 
that  railroMl  loworad  iwiteh  After  Mddent,  60  1L  64. 
EzemplaTy  daougee  for  oey lifenoe  of  employece,  97 

D.  499. 
Llabf  llty  f«]r  a^igvnce  tn  maothor  etato,  68  B.  14S. 
Negliffenoe,  Miiion  with  riopeot  to  proof  of,  M  D. 
605. 
erldenoe  of  omployiiieiit  of  additioiul  •witehman, 

67  11.184. 
•▼ideDoe  of  npain  or  altervtloiu  aftor  aoddent,  67 

K.  18S-187. 
Inferred  from  allowing  fireman  to  take  diaive  of 

enfine,  98  D.  05. 
Inferred  from  habits  of  tnUudeatkm  oa  part  of  oon- 

duetor,  98  D.  284. 
not  preeumed  against,  07  D.  100. 
preeumption  of,  76  D.  204. 
IMveamptlon  of,  from  aoddent,  60  R.  668. 
pruof  of,  when  neoeaeary,  78  D.  180. 
Benrant'e  declarationa  at  aoBldent,  admladblUty,  68  R. 

605-608. 
Unfit  oondnotor,  enploymant  of,  when  naf Ufonoa,  91 
D.  840. 

.  BAPB« 
■ea  OkixnAL  Law,  YI,  28;  Iifakot,  n,  i, 

BATIFIOATIOV 
Bee  AowrcT,  1, 4;  Oonaioia,  T. 

BBALTY. 

Realty,  title  to,  may  be  triad  In  wbat  aetloM,  »  D. 

427-438. 
Rnl  aetata,  aotion  for  ivjvry  tfO,  moat  be  by  peiaon 

haTtng  poaMarion,  861).  818. 

BBOBIPra 
Bee  Btdimoi,  II,  8;  Warbbou8B»b. 

Attached  foede,  reoeipt  for,  effeot  of,  aa  eatoppd,  81 

D.  04:  85  D.  611,  598;  88  D.  879. 
Bill  of  lading  as,  parol  evidence  to  amtrol  or  vary,  88 

D.  409,  416;  66  D.  800. 
Bxplaining  by  parol,  59  D.  606w 
In  full,  effect  of,  38  D.  889. 
It  prima  facie  erldence  only,  47  D.  408L 
Larceny  of,  57  D.  271. 
Part  of  debt,  reoeipt  of,  aa  aatlafaettoii,  «  Dl  98;  62 

D.  nO;  67  D.  8L 
Parol  aTldenoa,  aKplaininf  ar  aontnMilctinf ,  9  IX  fiR 

BBOBIVBBS. 

Bee  EiBOVffiova,  XXI;  Warn  or  AaautAma. 

Appointed  In  another  atate,  98  D.  76R 

Caution  aa  to  appointing,  04  D.  482. 

Deflnition  of,  04  D.  482. 

Diacretion  of  ooort  with  raapeol  to  appointing,  64  D. 

482. 
Bridence  to  Juatify  appointing,  84  D.  488. 
Foreifrn  Junsdiction,  right  to  eue  in,  66  R.  180, 181; 

88  D.  309. 
In  action*  between  debtor  and  creditor,  64  D.  491. 

ecUuna  between  vendor  and  purchaser,  04  D.  49L 

caae  of  sarioga  and  other  banka,  19  D.  428. 

divorce  auit,  04  D.  486. 

ejectment.  04  D.  404. 

forecloaure  auit,  04  D.  492. 

aupplemental  proceed! nga,  appointment,  and  duties 
of.  100  D.  612,  513. 
Insolvency  of  posseasor  of  eatato  In  eontroveny,  when 

not  a  gooa  ground  for,  17  D.  806. 
Notioe  not  required  of  application  to  i^ipolBt  new  la 

place  of  nhi.  64  D.  483. 
Notice  of  application  for,  04  D.  48R 
Objects  ef ,  04  D.  482. 
Of  corporations.  04  D.  48^.  488. 

eatates  of  iirf.i.nt«,  luriAtioa,  etc,  01  D.  490i 

estates  of  tenants  in  common,  04  D.  490. 


Of  Inaolveot  aorporatloii  aMj  anforoa 
acripUona,  100  D.  664. 
partnerahipa,  64  D.  486,  487. 
property  held  by  adminiatrator,  64  D.  48R 
railroad,  liabUlty  for  injuiy,  20  R.  640. 


.▼ni. 
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railroad,  liability  for  nagligenoa,  17  B. 

truat  property,  M  D.  488. 
On  diasohition  of  partnerahlp.  aaa  Paa' 

2. 
Operating  railroad,  liability  of.  91  D. 
Pending  prooeedinfa  for  dusolutloa  of 

98  D.  209.  271. 
Pending  application  for  probata,  64  D.  4801 
Personal  estate,  when  veaU  In,  88  D.  668. 
Power  of  court  to  appoint^  67  IX  460. 
Railroad,  liability  of  rM^vor,  or  traataaa 

70  D.  429. 
Real  eaute,  when  Tanta  In,  88  D.  66& 
Ref  uaal  to  appoint,  Inatanoea  of ,  64  D.  488,  48A 
Reprsaenta  ereditora,  69  D.  686. 
Set'oll.  la  aniu  by,  48  D.  60i 
8uiU  by,  67  D.  46L 

Suit  by,  to  eat  aside  fraudul«utaarignmao4»  W 
Title  of.  60  D.  624;  67  D.  46L 

to  personal  property,  76  D.  88fll 

to  rente,  76  D.  359. 

relation  of,  to  date  of  order  appointing,  78  D. 
Ty»  displace  executor  or  administrator,  04  D.  480l 
To  dlsplaoe  truatee,  64  D.  489. 
What  muat  be  shown  to  obtain,  64  D.  48^  484. 
Writ  of  aasistanoe.  In  aid  of,  51  D.  L6S. 

BBOBIVINa  8TOLBN  GOODa 
Bee  Oeimiwaii  Law,  Vl,  St»  k 

BB01TAI.& 

See  Dwtaa,  T,  6;  Notiot,  III,  2;  atAratmt,  II;  Ta* 

AflOV,  IT,  t. 

SherUTa  dead,  aaa  BzMUTtom,  XY,  % 

BBOOBDINa. 
■ia  DiBDa,  YI;  RMiaTEAfiOB. 

BBOOBDS. 

See  AatTRAor  or  Trru;  OoapoaATioHa,  X; 

L  BTtanrcB,  II,  2,  8,  III,  1;  RaaiaimAiioa. 

Oonatnwtion  of,  la  for  oomt,  66  D.  46R 

Oourta,  power  to  amend  reoorda,  68  D.  71. 

Ob  appeal,  aae  PbiAMiio  ajid  Praoiicb,  XIO,  t. 

BBOOOPMBNT. 

SeeSar-opp. 

BBOBIMINATION. 
Baa  MAaaiAaa  a*d  Ditorci,  in,  R 

BBDBMPFION. 

See  Enovfiom,  XIY;  Taxation,  IY,  6;  MouaAens, 

V.R 
By  eo^enaat^  aae  Oo-tbi aacr,  n,  4. 

BBFBBBNOSS. 
Action  when  ready  for  refereea,  79  D.  CIL 
Action  which  cannot  be  referred.  79  D.  208-tll 
Compulaory  reference,  when  may  he  made,  70  D  St 
reierenee,  when  may  not  be  made.  79  I>.  eOR 
referenoea,  constitutionality  of.  48  D.  189. 
Consent  of  parties  to  appointment  of.  79  D.  207 
In  ca^ee  at  btw,  consent  of  parties  is  neoeasarv.  7*  D 

208. 
In  eqnity  eaaea.  eonaant  of  parties  to  appolatmeatrf, 
la  not  neceesary,  79  D.  207. 

BBFOBMATION. 
Bee  OoNTaAcra.  II.  8;  Uistakb. 

BBPOBMATORIBa 

StatoU  providing  heoaa  of  rafogs  for  ioanrled  «M^ 
dren,  66  R.  456,  467. 

BBQISTBATION. 
Bee  AaaTRAOT  or  Tit  La;  OoKanrrnnvAi.  Law,  TIT.  He 
Daina,  Y[;  ELBcnoaa.  11;  Lucaa,  iV;  Moaioi 
III,  IS;  NoTiOB,  lU.  1;  RMosaa. 
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S«moTal  of  Oausaft.    90ft 


STt 


wlMn,40 


_^ It  tor  eradlton,  »««*«»»,«£»"  ?;5*I;, 

i^ mM«k« in rwwdinf . ellart of.M  R.  tlOjn^ 
whM  MitlUad  to  neort.  uul  ralidl^  vad  «ffaoi  of 
^SSSoo  5^  Jl  D/fflS;  M  D.  688;  86  D.  t4J; 
SMDTHf^ilV  Mr;  M  D.  441;  68  D.  »28:  60 

■eofdlngrSaiUity  lor, «  D.  lOJ 

do*  of  vnreoonied  ■Wftgsc*!  »  R-  '  ^ 

jtoindax.«aeet  of,  MR.su.  ^„  ,- 

Impeifaetiy  n^Himnd  mortflMO  ■•  »«^  IB  K.  74. 

lBfiIidde«ri»otdol,M  Bottom  »B.iOMll. 
HortfifrnMako  in  noontti«  oflv*  of, «  IL  810, 

TSBnnnftnilir  ofloot  of,  88  D.  417,  486. 

Milk  raoonU,  rfflit  of  auBlnotkm  of ,  «^_2*"^» 

■{fat  to  SZi  ei»i«o  bom,  88  R.  76l-7«. 
QritcbtaB  de«i,|niorf^  owor  mooofdod 

■wrdtof  ool  of  ofdor  of  dato,  offoct  of.  86  R.  818. 
-      ^^  )tot,87a8B0;48D.  1&&. 


Baoofda.  aflModment  of,  S7  D.  OHi;  «  f.  iiKK 


Bichtto 


i-w  »  „..  ODO  hftvinsr  notkoo,  87 1>.  78. 
oDO  protoctod  by,  67  D.  74. 
cf  mil  words  of  oOce,  82  R.  fl^ 


doad.  wKlndliHf  of ,  64p J«. 
■17  BHk  teko  notko  of,  68  a  80a 

BBaUI»ATTON& 


I?yftl  Tifi—i if  OMOAMom  in. 


DeAaod,  U  Di  146b 


IfAH^ 

BKJkTION. 
BaoDnon»  XYI,  ft 
AooBad  oiAr  to  PvoBMAo  jnatlca,  15  D.  Mft 

|irliMlplfli.uai4ft 
iittiiU0,16IXlift 
aolta,  U  D.  868. 
w  right  of  ouoaaaiioa.mX  S8L 

Coo  of,  rnUod  in  ohmo  of  nacwwi^  ooly,  IB  0. 

Id  MNillaaMo  to  ndd  aflti,  16  D.  847. 
^.^ESiwh* In modtion  to  ji»tl«,  16  D.  848. 
SSadto tho pr^lMttoa of  atniiffon,  15  D.  246. 

Of  UBSeOkOI^  tftlO.  MO  KXHUTOU  An  ADMlJIIVtmA- 

rirtSTSwanrtioii  of  Uw  of ,  16  D.  84ft 
yoiiaatSTiSto  iralld  hy,  "^- j"?-^ 
Wtei  anlkttblo  fMMnny,  16  D.  847,  266. 
iw*lffALf  to  oonvayanoea,  polenta,  aaerowa,  osoaa- 
tiooMlao,  16  D.  847,  248.  r>i. 
"    --  (^ 4Md BMda  UiMlor  prior  ooDtn0t»  16  D. 


to  rooofdlQf  aeta,  U  D.  86ft 
16  D.  847. 


BBTLIOIOUS  aOOIBTIBS. 
aao  OuuTASLi  Uim;  MniimRs;  SirBaoumoi;  Va 

WOOftPOKATBD  AMOOIATIOKa. 

Afaotf  ozeeatliv  note  panoiMUy  bound,  vImb,  S8  R. 

801-*80S.  , 

Aaaoaamoni  for  looal  tmproTomonlOk  whava  ozoopt 

from  uxfttlon,  10  R.  41. 
Charitablo  beqiioata  to,  vmlfdltf  of ,  60  R.  281,  286. 
OoRfrnsation,  oontraet  of  mlnistor  with,  8  D.  12ft 
DeflniUoa  of  pew,  80  D.  662. 
Doty  to  keep  promlaea  aafa,  84  R.  28ft 
Exemption  of,  fnm  tnntloii,  doea  not  oxtand  to  Ineol 

ImproToinenle,  8  R.  487. 
Non-pnriahlonera  ouinot  bo  pewholdon,  18  ».  86ft 
Pawa,  nntora  of  property  in,  88  D.  817. 

are  reol  eelMo,  70  D.  424. 

natnra  of  title  to,  70  D.  66ft 

paruke  of  realty,  70  D.  66ft 
Reraedleo  of  pewholdera,  70  D.  88ft 

RlghU  of  pewboldera,  70  D.  664.  . 

Rlgfata  of  pewtaoldert,  on  what  groonded,  78  »■  •■* 
Rinirinff  of  ohureh  bella,  when  a  aolaanoe,  48  &  621- 

626). 
Statuteareapectinff.eBp.  71ft 
Bul«criptioQ  to  ehuroh  on  Sunday,  TaiMlty,  to  il 

165-167.  ,^  .^        •-  •-. 

Title  to  elwunh  property,  rliclito  of  boldofn,  8  R.  28ft 

BBMAINDBB8. 
See  PBarmnriH, 
DMdeoda,  wbeiber  income  or  capital,  64  R.  8B4-26ft 
Kxeentlon  of,  liability  to.  44  D.  880. 
In  chatula  may  be  oraated.  62  D.  >80. 
In  peraonal  aatau  is  void,  if  tenant  for  Ufa  be  riven 

ahaolutopower  of  disposal,  81  D.  68ft 
Judgment    acainst   prowtiM   binds   ramalnderman, 
when,  81D.  486.  .    ^  _  ^ 

Penonal  property  may  be  Itanitod  over  by  wayol 
remainder,  17  D.  802  . .  w_  u* 

Remainderman,  aotton  by,ier  proper^  aold  by  u» 
tenant,  84  D.  881. 
right  to  dividend  on  stoek,  88  D.  76ft 
trover  by»  84  D.  881.  ^     ^        ^  . 

when  bound  by  tadnieait  against  the  tenant  In 
poaaaaaiiw,  27  D.  80. 
Ravereioner,   atatoU  of  Hmltationa  does   not   r«n 

Stata^ofiimitatloiM  when  ninsagainat  ramainder> 
man,  SO  D.  17ft  _    ^  .^, 

Rmit,  asaignee  of  reversion  is  entitled  to,  7b  D.  804. 
not  doe,  paaaea  with  the  revei»ion,  IWD- WJ;  .^ 
reaervation  of.  in  eonveyanoe,  e0eot  of.  76  D.  804. 
when  goea  to  heir,  76  D.  SOft  .  .^    ^    -  -^  « 

Reversioner,  recovery  for  Injniy  to  tslArest  of,  64  D. 


BBLBASB. 

8ia  iissBisi  ron  Bsrvrrr  or  Csmrsss,  III,  t; 
Oon«A0is,  nr,  2;  ATtonsrr  Asn  CuitifT,  ni;  B^»- 
tBM%  n,  8;  MostsAoss,  lY;  SvssrTsup,  IT,  ft 

▼I,ft 
By  ensenfy  able  to  wr"e  name,  86  R.  lift 
OondiHanln,  when  voiJ,  84  D.  64ft 
Bff«etofdeodoL88ai8ft    ^  ^_ 

0(«oeofsev«nlobilgen,46D.48ft  ^ 

ProviatoM lomiirtng.Bi asaignmente  for  oradltflvs,  81 

D.  667;  88  D.  ifft 

Bafwtfoo,  4olanss  sf  nisase  by  P«K»  ««>«Med,  44  a 

HI. 

BBLIOTION. 

S»  Wism-oovBSM,  XL 


Stock  divtdaad,  whether  tnoosM  or  oBpital.64  R.  864- 

*^  BBMBDIB8. 

See  Ooaruor  or  Laws,  III;  OomrmrnosAii  Law, 
III.  6, 4i;  NaiSAScss;  Taxation.  V. 

BBMOVAL  OF  OA.n8B3. 
Act  givtv  right  of,  conatltationality  of,  7  R.  807. 
Acta  prodding  for,  ooMtniction  of,  12  R.  647-6SL 
AAdavit,  traversing  in  state  court,  7  R.  607. 
After  new  trial  granted,  22  R.  79.  80. 
Alter  rever«U  on  appeal,  22  K.  79,  80. 
Appliettion  "  before  trial  or  ftnal  hearing,    12  R.  651 
Application  when  too  late,  12  R.  6ftft  «  „    .m 

••  Before  trial  or  final  hearing  "  meaning  of,  12  R.  »2. 
By  alien  or  non-resident,  without  aevemnce  whew 

interest  Joint.  12  R.  648. 
Gfcnnot  be  removed  after  trial  and  Jurlpment.  7  R.  50- . 
Check,  action  on,  whether  can  be  removed.  46  R.  133, 

134. 
Citizens  of  smother  state  have  absolute  right,  IS  R. 

301. 
Election  to  sue  In  atate  eonrt,  effect  of,  12  R.  MO. 
Foreign  hnurance  companies,  agreemente  by,  n<it  te 

remove,  effect,  18  R.  297-301. 
Tor  what  causes  removed,  12  R.  646.  647,  640. 660. 56L 
Hearing  u#  trial,  meaning  of.  18  R.  20ft 
On  simvf  t  that  jostlos  win  not  be  done,  12  R.  648. 


S06    Bamoral  of  Oai 
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M«>toBarf«rrti«to  appaftlabla,  T  ft.  BOT. 
"^   '  affected  bj  mIm 


risfat  Doi  affected  bf  wrtiiiqniwt  itatoto, 
SB.  10,144. 
MMon  and  bond,  «aaeioAftaW\iMtdietlQn,  S81L 

10.144 
BrtMoD  for,  time  of  flUnflr,  U  R.  IBS. 
FMtttea  for,  when  most  be  filed,  It  R.  640. 
Real  parties  only  enUUed  to,  IS  R.  661. 
Rifht  of,  where  both  parties  non-reeldentp  7  R.  iOT. 
State  ■tetate  obetnictingr  right  la  void,  18  R.  80L 
When  thtn  are  |blnt  inieresta,  U  R.  646,  640.  60. 

BENTS. 
tea  Oo-tsrAmr,  n,  8;  Eiaovnon,  XYI,  8;  FbaeiBLi 
IteTRT  AVD  UiLAwruL  DiTAiirsE;  Landlord  ajid 
nvAST,  III,  8;  MoaraAaH,  III.  U,  •;  Fumnw, 

BBPAIBS. 
Baa  Lammmb  m  TtaAsr,  ni,  «;  ■nmM,*  fT; 

Wbaetm. 
Blghwigfi^  am  Mvmr aii  OoEromafion.  Ill»  4 

BBPBAIi. 
BeeBrinTM,  VII. 

BBPLIOATION. 
■•a  PuADDia  Ajn  pKAonca,  YI,  ^  k 

BBPLBVm. 
■ea  FiRB  OoMPAnaa;  FixnmaE 

Action  far,  whether  snniTea,  68  R.  687,  688L 
of,  deacribed  and  defined,  20  D.  0B7. 
oC,  eo^xtendTe  with  tranMas,  tO  D.  OBR 
aC,  for  exempt  propertv,  to  D.  OM. 
of,  for  property  anbtwrallj  aelaed  and  held  imder 

azeeatlon  or  attaehment,  20  D.  0O5-O99. 
AdTerN  poeseiwion  of  knds  aa  a  defense  to,  80  D. 

480. 
Against  sheriff  or  his  Tondee,  64  D.  78. 
Byiee,  porohaser  frum.  linble  in,  wImu,  48  D.  661. 
Complaint  In,  76  D.  640. 
Complaint  in  replevin,  dssorlptlosi  of  m  oust  If  w^ 

qidied,  48  D.  0B6. 
DaoMicea,  ezemplarr,  to,  tS  R.  tB6;  88  D.  74fA. 
Damages,  measurs  of  ,  la,  82  R.  886-287. 
Defense  of  property  te  straaser,  In  action  of,  it  D.  80l 
Demand,  when  anneossaary,  100  D.  166. 
Description  of  propscty,  iaatanoea  of  saffldeiMj  of,  48 

D.  og& 
DDIfenoe  requind  of  riMriff  in  taking  property,  86  D. 

426. 
DlMeisee  cannot  matotato  for  crain  sown  by  Um.  tO 

D.  «06u 
Distinction  between,  and  trover,  tt  B.  t86, 887. 
Does  not  He  for  enme  or  timber  on  lands  held  ad- 
versely, 86  D.  828. 
Doea  not  He  while  lands  ars  held  sdvemely,  86  D.  888. 
Extent  of  remedy  by.  In  the  United  Stotea,  86  D.  68& 
For  oropa  or  ftxtorea  on  lands  advmsely  held,  06  D. 


exempt  property,  78  D.  •4C 

note  by  the  maker  when  it  has  been  paid,  88  D.  61A 
slatee,  disseisee  cannot  maintain,  20  D.  006^ 
Oeneral  taoe  In,  what  admiu,  48  D.  60. 
In  Conneotieot,  S3  D.  8S8. 
state  eoort  a^nst  United  Btatea  marshal,  88  D.  M. 
what  eases  lies,  19  D.  448. 
Lien  holder,  ^plevin  by.  60  D.  48t. 
Ues  for  wrongful  detention  aa  well  aa  wronffnl  taking, 

91  D.  488. 
Uee  withoot  previous  demand  when,  64  R.  486L 
OIBoer  may  take  the  property  from  a  stranger,  67  D. 
966. 
la  protected  to  selling  property  specifically  described, 

90  D.  91. 
right  to  take  tba  goods  deecribed,  87  D.  684. 
Cf  articles  changad  in  form  or  value,  21  D.  468;  84  D. 

7& 
Of  piopeiiy  wrongfolhr  levied  on,  19  D.  174. 
Original  natore  of  action,  77  D.  463. 
Place  of  taking,  whether  most  be  stated,  48  D.  OBO. 
Flalntifl  havii^  speolal  propsrtgr,  iriiat  amy  rseovsr* 
88  D.  784. 


Plaintiff 
D.706L 

right  of  rscovify,  how  avarrsd,  88  D.  68l 
right  of  rseovery,  what  essentia]  to,  48  D.  88. 
Possession  of  defendant,  what  snfllelont  to  JnsttN,  TT 

D.  468.  '       ' 

Prodneto  of  land  held  sdverasly  to  pkintIC  net  mes*- 

erable  by,  18  D.  446. 
RfPlovto  return,  when  will  ant  be  amuded,  to  Bl  iff. 
THle  in  third  psrson  as  a  dalsnss  to,  109  D.  74A 
Title,  trial  of.  In  action  of  replevin,  89  D.  480L 
Tkeepaaser  sowing  gnin,  cannot  rsoover  it  i 

owner,  48  D.  60. 
Vahie  of  proper^,  how  may  be  stated,  48  D.  BBR 
Writ  moat  spedty  goods  and  chattolB,  48  D.  OBR 

BBPBBaSNTATIONS. 
Baa  InuKAXin,  n. 

BBPTTBLiaATION. 
BeeWnLB,in. 


Bee  BovMBAins, 


BBPUTATION. 
1, 8;  BviDiiron,  VI,  8;  Pai 


BBS  ADJUOICATA. 
Bsa  JuiwHurai,  IIL 

BBSOI8SION. 
Dana,  n,  4;  Equitt,  n,  8;  Frau^  n,  t;  IwAHf. 
II,  6;  Salb,  y,  4;  TiHDoa  amv  Ymnmm,  TU. 


Aoquleeoenoe  and  delay  waive  right  of,  86  IX  i06i 
By  mutual  agreemmt,  74  D.  867, 668. 
By  one  party  only,  74  D.  668. 
Cannot  be  diaiaBrmed  to  par^  88  D.  768. 
Can  only  be  by  party  not  to  diafhnlt,  60  D.  878b 
Consideration  essential  to  agreement  for,  74  D.  858. 
Oontraot  for  aale  of  realty,  danaa  rsserviiv  rigitt  «l 
vendor  to  readnd,  48  D.  SS&. 

a,  measurs  of,  wlien  «xaontory  aintisiii  li 
nnded,  48  D.  Ct. 
Effect  of ,  88  D.  480. 

Election  to  make  Is  final  and  IrrovoaiMa,  74  Di  8BL 
Evidence  of  agreement  for,  what  safilsiant,  74  D.  667. 
TmelM  from  which  inferred,  74  D.  866L 
ftor  defldenqr  to  quantity  of  land  sold,  1  D.  8U:  18 
D.  818. 
ftftod,  It  D.  466. 
intoxication  of  partj,  16  D.  i7A 
For  non-^Mrformance,  99  D.  104. 
Phmdulent  or  fllegal  oontnet»  if  eoDaoalod,  oonrt  «■ 

not  toterfere,  84  D.  766u 
Incnmbranee,  wlicn  groond  for,  11  Di  TOB. 
In  equity,  16  D.  678. 
where  advantage  has  bass  token  el  a  nam,  U  Bl 
678. 
Infant'a  eontrsot.  nodaslon  by,  81  Dl  t8i{  84  Di  ML 
«02;42D.  108;  60D.  074. 
Bee  IvrAVOT. 
Insane  peraon.  reeetaslon  of  eontrMt  of,  88  Di  BTA 
Mistake,  avoiding  for,  46  D.  881'«S4. 
Mode  of,  may  be  regulated  by  oontrao^  T4  IX  8HL 
Must  be  in  toto,  88  D.  602;  tt  D.  664. 
within  reasonable  time,  60  D.  876. 
Negotiation  for,  74  D.  66& 
Molioe,  eesential  to,  74  D.  689. 
that  party  will  rsaetod  unlem  hia 
forms  contract  in  statsd  time,  74  D.  8801 
Of  contracta,  effect  of,  16  D.  676. 
made  with  heirs,  reversionen,  and 
16  D.  674. 
Offer  for,  which  la  not  aeceptod,  74  D.  8W. 
to  return  benefits  received,  74  D.  86L 
to  return  benefits  rsoelved,  when  not 
74  D.  66L 
Of  written  contract,  by  parol,  74  D.  688L 
On  ground  of  fraod,  must  ha  mads  proaaplly,  88  Bi 

676. 
Partial,  74  D.  66L 
Party  not  oompelsnt  la  bind  Mmi 
60  D.  674. 
rescinding  must  be  ahia  and  wlllinv  ^ 
oovenanta  on  his  part^  68  D.  B78. 


on. 
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Hnj  raetDdlnf  Biiutdo  equity,  80  D.  288. 
nadiMiinf  muan  offer  to  perform  all  oovenanU  oo 

hta  iwrt.  50  D.  673. 
raM.D<iii«aiiiK  plMse  oOier  m  gtaiu  fno,  SO  D.  074. 
PrompbMiB  rwioiiBd,  43  D.  666. 
Beeowj  el  mon^y  paid  on,  60  D.  67A. 
fiMdodW  for  inadeqoMj,  M  B.  014,  6U;    T  D.  Uk; 

U  a  67«;^  U  D.  80S. 
Retainimr  mamKt  noivitlMtaiidliig,  50  D.  670. 
TiiM  viiLin  wli^  richt  oi,  maj  be  eaenrinxi,  74  D. 

081 
Wagen,  raedHkui  ol»  40  a  OM^ 

SseOAMllTA. 

What  amaanle  to,  88  D.  480L 
to,  74  D.  600. 
to,84D.  6& 
be  pertiaL  74  a  OBL 


BBSBBVATIONa 
See  EASunm,  H,  L 

BBSBBVOIBS. 
See  Wina-OMnuno,  UT. 

BBSIDBNOB. 


RoU 


BBSTAUBANT. 
BmJmmvnmM,  L 

ITBAINT  OF  TBADB. 
Oootnote  In,  eee  QumiAon,  YI,  t, 

BBSTBICmONS. 
See  DsBDs;  Willi,  Y,  1& 

BBSULTlNa  TBUSTa 
■m  Tboho  AM9  T&DaiOB,  n,  L 

BBTB08PB0TIVB  LAWS. 
■m  OoBHironosAL  Law,  in,  4. 

BBTUBN. 
•m  Bnoonoas,  XVU;  FmocuM,  UL 

BBVBNUB. 

to  be  propeilj  atamped,  10  R.  U^ 
wbotfaar  applj  to  state  eourta,  7  B.  468, 


One  reooveriiiff  oo  anotheir^  intoimarion,  HabOtty  «C, 
20  R.  0. 
reeeiTin;  wbere  anotber  entitled,  UabUttgr  oC, «  B.  A 
Pwformanoe  of  offer,  78  D.  688. 
Performanea,  what  fuffldent,  80  &.  7-Ol 
Pnblic  oAoer's  rigbt  to,  for  airaat,  20  B.  I,  C 
Rerocation  of,  20  R.  10. 
Several  maj  elalm  lolnUy,  when,  SO  B.  81 
What  necBwary  to  reooTor,  86  Di  748l 
When  apportioned,  20  B.  0,  la 

BBVIBW. 

i;  KQUitT,  n,  liL 


Bee  StAfum, 


BBVIVAL. 

Til;  StAtvn  or  LuotAfion; 
IIL 

BBVIVOB, 
JuMM mt;  MotTCAOH,  T«  8^ 

BBVOOATION. 

,  IV;  l»rAVOT|  n,  6;  U 
Dom;  wdiW,  IL 

aattlimenta,  aee  Hu81ak»  An 


I?;Tlui 
Win,!.  2. 


MIL 

Stamp  li  BO  part  of  note,  10  B.  164. 

uz  npoo  offldal  bonds,  OR.  08& 
Uuumped  Instrument,  admisslbilltj,  IS  B.  08L 

nftnuaenta,  effect  oc,  7  R.  6L 

vmlidity  of ,  7  B.  468,  46a 

BBVBBSAL. 
Bee  JoseiuaTS,  IT,  S. 

BBVBB3IONS. 
SiAtim  OP  LiHrrATioat,  in«  1,  k 


BIOTS. 

See  CuMOua,  Law,  TI,  29;  MoneiPA&  Oouoba< 

II,& 

Aet  eompensatlng  Injnxy  }aj,  TaUdi^,  27  B. 

BIPABIAN  OWNBBS. 
■io  WATn-oouBSH,  YIL 

BIVBRS. 
■ae  WAna-ooDUi^ 

BOADS. 

Sae  Hmbwatb;  MDnarAii  Oompo&a 
Iaw  el,  see  Hiobwats,  Y. 

BOBBBBY. 
■ae  OkiMiXAL  Law,  YI,  28l 


L 
IL 


IIL 
lY. 


BBWARDd. 

of  Mrvieea,  enutliny  one  to,  26  R.  a 
Aivertisameni  offeriqf ,  maj  become  a  contraot,  78  D. 


not  Interested,  binds,  26  R.  10. 

of  lost  property,  when  entitled  to,  20  R.  a 
Rm  one  gSrinv  information  entitled  to,  20  R.  a 
For  vtaat  time  operative,  20  R.  la 
Oca«nU  oflar,  what  Is,  80  R.  7,  & 
InfonnattoB  leading  to  arrest,  when    ntittas  to,  SO  IL 

7-a 

Knowledge  of,  neeessltj  of.  26  R  6,  7;  78  D.  680. 
UMV^f  of  Inhabitants,  wbere  town  offers,  28  R  10. 

(rf  one  OMorinflr  on  anotber'a  Information,  20  R  a 
Hotm  of  aeoepCeoce  not  neosssair,  78  D.  OSa 
00«r  oC,  how  long  holda  rood,  78  O.  68a 
Offer  of,  how  may  be  pobUdied,  78  D.  68a 
OOhar  eaa  raeover,  when,  40  D.  67a 
Oflksar  entitled  to,  wfaera  serrioe  not  within  dvty,  26 

a  a 


yaw's  right  to,  lor  sacnrinf  oonrletloia,  26  R.  a 
^0  livtaf  faifornistliw  eannot  rssovsr,  wbtm^  28 1 


B.a 


YL 


8ALBS. 
WiAT  Oonvmrra,  axd  Bvsnon  ov. 
DiUTf  ST  Ain>  AoosrtAHOi. 

a  Si^Uienef, 
a  Condttionol  Sfrisa. 
Biiiks  or  Bali. 

WAKRAJmH. 

L  IwpUed. 

a,  Oenerally. 

a  Of  Soondneae  and  Qaallt|k 
«.  Sales  by  Sample. 
4.  Fitness  for  ParUcnlar  Usa^ 
s.  TlUe;  Caveat  Emptor. 

1  BxpruB  WarrafUis$. 
a  Breaeh  nf;  Attionafeir, 
Mutual  Riobts. 
L  Stoppage  im  IVansita. 
a  Lietit. 
a  /Valid  in. 
•,  Ot 

b.  Of  SeUer. 
a  RueUeion, 

a  tton-delimry;  Faaure  to  ItecHm;  Dafsri- 

oration;  Ufuoumd  Food. 
T.  TitU  oS  Pwduuor;  Market  Omrt;  atoU% 

QoodM. 
ILLSSAL  Salks;  Law  OovBEvrae. 


^r 


AasmpHrr,  1,  8;  Auonovs;  BAibMSim,  1;  Bosa 
Fids  PDacHAaaas;  Dam  as  n,  I,  2;  Exsounosa, 
XIII;  BXBOITTORS  AND  Admisistratoss,  II,  4; 
Ooon-wibL;  Ouaedias  avd  Ward,  I.  3;  Irrox- 
NAim;  Landlord  akd  TssAirt,  III.  S,  6;  Parti- 
Tios,  IL  8;  Railroads,  II,  I;  Bpeoinc  Prrporm- 
AVCB,  1.  8;  BTATirri  or  Frauds,  U,  8;  Trusts  awi 
Trostbss,  Y,  a 
bailee,  sss  BAiuiBni»  UL 
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L    What  Cokviitutb,  amv  Suwicn  or. 

AttadMd  pMdM,  Ml*  of,  taj  owMr,  tt  D.  Mt;  41  D. 

184. 
B^lM't  rlgkt  to  Mil,  4t  D.  OS;  47  a  tfS,  780;  48  D. 

861;  61  D.  814. 
GMtlo  moniiiff  at  Ui^e.  70  D.  707. 
Oontraot  for  articles  not  In  ezistenoe,  64  R.  164,  188w 
for  articlee  not  ready  for  doUvery,  64  K.  104-170. 
for  artldea  to  he  manufactured,  64  R.  104-170i. 
for  ealo  of  standing  timber,  60  D.  107. 
Delivery  of  wheat  to  be  paid  for  in  flour,  84  D.  US. 
DeliTsry  to  tall  on  commission,  la  not  a  sale,  88  D. 

006. 
Deposit,  with  cfrtioD  to  rctom  pioperty,  effect  d^  10 

D.  030. 
Invention,  sale  of,  before  patent,  effect  of,  47  D.  447. 
HanufiMtured  articles,  see  MAXirPAcroun. 
Of  flsh  to  be  oauiffat.  effect  of ,  88  R.  063;  01  D.  417. 
crope  to  be  planted,  is  validi,  80  R.  08-0&. 
thing  not  in  «ss0,  is  valid,  30  R.  08-00. 
Plarol  agreement  to  uanufaoture  and  deliver  fooda, 

validity  of,  38  D.  868. 
Partner  may  sell  to  co-partner,  when,  67  D.  78L 
Pledgee's  right  to  sell,  Ihtbillty  for  wrongful  sale  of 

pledge,  48  D.  08;  47  D.  262;  40  D.  780;  61  D.  814. 
Potential  existence  of  property,  suflSdent  to  support  a 

sale  or  mortgage,  4  D.  601. 
Right  of  chattd  mortgagor  to  make,  48  D.  OOOw 
OaJe,  delivery  of  wheat  to  warehouseman,  when  deemed 

to  be,  63  D.  436. 
flewing-naachine  or  organ  on  rental,  40  R.  Sl^SS. 
When  a  sale  on  monthly  payments  and  not  leaae,  81 

n.      DBUTBRT  AVn  AOCBPTAVOK 

L  NeetMSsity. 

DellTery  required  to  make  valid,  0^  D.  406. 
Delivery  when  not  oeceesary  to  pass  title,  74  D.  88. 
Manufactured  article,  delivery,  what  requisite  to  veal 

title  in  the  person  ordering,  50  D.  043. 
Measuring  and  setting  apart  gw>ds,  when  unneosMarr, 

70  D.  707. 
Required  by  statute  of  frauds,  40  D.  SSO-S881 
Separation  and  delivery  of  artides  easential  to  eoo- 

summation,  31  D.  460. 
Ship,  contract  to  build,  tai  whom  proper^  veali,  88 

D.  00. 
Title  pas>es  though  ■omething  to  he  dona,  when,  II 

R.00. 
when  pjisses  without  delivery,  11  R.  80. 
when  vestA  by,  02  D.  850. 
When  complete,  so  as  to  pass  title  to  chattda,  OS  D. 

770. 
¥nien  essential  to  sale,  80  D.  078. 

8.  Suficieney. 

Acceptance  of  goods,  what  is,  63  D.  008 
Acts  tendiuK  to  show  delivery,  40  D.  38«. 
Constructive,  20  D.  028. 

Delivery,  acceptance,  and  receipt  must  be  mder  the 
contract.  40  D.  830. 

and  acceptance,  constructive,  what  suffldent,  87  R. 
10-28. 

and  acceptance,  manual,  uf  bulkv  giiods,  S7  R.  10-28, 

and  acceptance  of  goods  in  warehouse,  37  R.  17-22. 

and  acceptance  without  removal,  what  suflldent^  87 
R.  10-22. 

by  atrent  for  prindpal,  40  D.  830. 

by  satuple.  40  D.  830. 

oonstructive,  40  D.  330. 

for  examination  merely,  40  D.  880. 

in  cases  not  within  the  statute  of  frauds,  40  D.  880L 

mere  words  not  aufflcient,  40  D.  334. 

must  be  such  as  to  change  dominion,  40  D.  320. 

must  be  such  as  to  divest  vendor's  lien,  40  D.  33L 

of  cattle  running  at  large  on  a  range,  Stt  D.  148. 

of  piut,  40  D.  338. 

sufficient  to  pass  title  to  chattels,  81  D.  BOl 

Vyrnbolical,  40  D.  3S0. 

symkmlicai,  when  suffldent,  07  D.  846. 

what  sufndent,  OS  D.  812;  100  D.  200:  97  D.  84& 

when  goods  are  ta  pnssssrion  of  thirn  penon,  40  D. 


40]>. 


vhMi  foodi  an  Ib 


iOR 


Dellveiy  without  acatptanea,  40 IX  SSI 
Manufactured  artlele,  aeeeptanoe  cL 

feirod,  60  D.  047. 
artide,  dallTevj  ef,  to  enlsr,  what 

044. 
artide,  delivery,  what  suflldeiit  to  mahli  ■aiisfci 

tnrer  to  recover  price,  60  D.  04ft. 
Mere  words  cannot  eonsommate  a  dalivwy,  40  D.  nt 
Of  goods,  by  shipper,  8  D.  814. 
Of  goods,  by  shipper,  to  whom  aiada,  S  D.  && 
Place  of,  creditor's  right  to  aelecl.  81  D.  S18. 
Reoeipt  and  aeeeptanoe  nead  not  be  eontesBporaneoei^ 

40  D.  830. 
Receipt  without  aooeplaaea,  efleet  of,  am  sOstais  d 

frauds,  7  R.  40& 
Refusal  to  deliver  property  m^  be  qoaHled,  81 R 

860. 
Sale,  acoeptanoe  reqaived  by  ftatota  eC  teiwiti,  40  R 

820. 


acceptance,  whether 

all  objections  to  tha  goods,  40  D.  381. 
change  of  pfjeseasion  after,  what 

714. 

of  bulky  artidea,  76  D.848. 
Separating  goods  sold  fraas  othera,  40  D.  SOL 
Statute  of  tranda*  itikwrnj  la  take  «Je  «at  eC, 

760. 
StlpulatloB  as  to  time  and  plaoa  er  ■mner  of 

menV,  64  R.  884-0801 
Successive  deliveries,  severability,  64  R.  t84  08ft 
Ttems  of  shipmeat,  eonalgnor  must  aeoeda  to^ 

170. 
When  title  paves  Iqr,  10  a  480. 
Where  aomethiug  to  be  dooa  bsioff*  delleer) 

100-1701 
Without  p^ymMBt,  when  paves  tte  tttla»  tl  a 


47a 


iOR 


18  Dl 
84R 


8.  CondUUmtd  SoUm. 

Bona  /d«  purchaser  frcMB  buyer,  68  R.  888,  887. 

puruhsser  or  creditor  of  pnassasnr,  6T  B.  676-686. 
Condition  against  tfUe  passing  until  pajmeot,  63  R 

880,  887;  67  R.  678-686;  48  R,  lOi-107;  87  R.  094- 

008. 
Conditional,  78  D.  800;  98  D.  281     Sea  MoKTaaaa,  L 
vendee,  whether  subject  to  execsitlon,  81 R.  084, 

60& 
Condition  for  paymsot  wahred  by  daBvery,  17  R  08^ 

000. 
presumed  waived  by  dellTery,  87  R.  S88L 
Cootraet  for  rent  ofpropaty,  and  givii^  tMa  aAsr  el 

rents  are  paid,  W  D.  1S7. 
Effect  of,  40  D.  01;  44  D.  184. 
Forfeiting  payment  under,  80  D.  IflL 
Goods  do  not  pass  to  assignee  for  eredlteni,  87  R>  088. 
Goods  do  not  pass  to  assignee  In  hankmpO^,  fO  R 

880. 
Intsntion  determines  whether  InstnnBsait  Is 

or  conditional  sale.  84  D.  408. 
Interest  of  vendee  under,  80  D.  187. 
Not  attachable  sgminst  buyer,  when,  88  R.  88R 
On  condition  preoedent^  title  does  bsO  BMi^8illL 

127. 
Passes  no  title,  74  D.  818. 
Purchaser  from  eondltional  vandsa,  rights  eC87&> 

OOO-OOR 
Vendee  can  conv^  no  title,  OS  D.  817. 
Vendor's  right  to  resume  possesiion,  80  D.  IflL 
Vendor's  right  on  default  of  vendee,  80  Di  UR 
When  vests  title,  06  D.  460. 
With  delivery  of  possssslon,  efftet  of,  67  R.  illL 
With  privilege  of  return,  effect  of,  88  R.  68R 


m.      BlLUI  OV  SAfcB. 

Bin  of,  maricsman  uimt  snbsoriba,68  B.  4M. 
Parol  evidence  to  •^udn  words  in 

^PS  9%   ^^^W^p  e^WA^  ^^B^te 


<0R 


IV.    Warkai 
1.  Implied, 

m.  Generally. 

AAnnatloaMBybseoostnied  to  he,  00  Ik 
Continuing  warranty,  0  R.  SOL 
Custom  (rf  impUsd  wamnty  against 


Bmlmm. 
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ity,  ft  a  «14;   •  Dl  114;   11  Dl  «B0;    U 
D.  4Cft:  19  D.  <n. 
by«XBiiaiWB.a  D.  M7. 


b^  ■»!•  in  wiltiaf,  6S  D.  408. 

by  ato  of  ehoMbi  mHam,  6S  O.  461. 

bj  iho  dvU  ]»v,  et  D.  MO. 

V>  tbeeowwMi  law.  tt  D.  4«M61 

hv  tiM  Uw  Ib  OUhmU,  9i  D.  4*0. 

by  tb«  te V  in  th*  Unitad  StetM,  02  D.  40iMaL 

In  ate  of  Aniioh.  tS  D.  101;  9i  l>.  400-488. 
Mol  taaplM  n4  ihwUrs  and  oiher  oflleial  oJm,  01  D. 
408. 

to  what  UmB  apfiliM,  S4  tL  110,  111. 
What  wonla  in.  Import  warrant/,  33  D.  44L 

ft.  Of  SoandnoM  and  Qoallt/. 

Ab  to  chancter  or  quality  of  article,  U  K.  10^107. 
Brtocfa  of  warranty  on  sale  of  seed,  what  ia, »  K.  4.V. 
BorMii^  of  ongino,  manufacturer'i  liability  fur,  67  D. 

of  warranty  in  lale  of  eeed,  HI  H. 

ity  tliat  seed  ia  Briatol  cabbeffe  seed,  IS  R. 


Kseeuttwy  mlo,  artiete  must  ba  of  fair  qaality,  Sft  D. 

S75l 
Implied,  wlion,  56  D.  SSI 
lotermt  oo  breach  of  warranty  on  aale  of  seed,  81  R. 

408. 
Of  quality  not  ImpHad  tMcanae  Tondor  knew  pari>oaa 

af  poreimaa,  83  D.  4S6w 
Ob  mla  of  poriahable  goods  to  be  shipped.  S4  R.  IIL 
froviaiona,  warranty  in  sales  of,  43  T>.  (MO. 
aarran^  of  aoundneaa,  when  implied  oo  aale  of.  43 

D.  oaoi 
<)naBty,  warranty  oi,  Impliad  In  executory  oontraeta, 

M  D.  148. 
ftoBBdnaaa,  warrant  ol,  not  Implied,  48  D.  080;  63  O. 

4O0L 

Ity  of,  whan  tanpUed  on  sale  of  chatuta,  48  D. 


That  articia  to  marehanUble,  84  IL  106-107,  100.  IIL 
Cmoandneaa  of  animal.  63  O.  173. 
Vaa<1ee's  remedy  for  breach  of  warranty,  64  D.  148. 
When  bnplied  from  sale  for  a  sound  price,  1  0.  IM. 
hopUad  from  aala  of  proTisioiis,  0  D.  117. 
e.  Salaa  by  Sample. 
Aothorlty  of  afoot  to  make,  7  D.  131. 
Borden  of  provij«  goods  oorreapond  with  aarapla,  14 

R.  188. 
By  mmiiia,  tS  D.  101, 112. 

•ample,  what  are,  24  R.  181.  182. 
Cmtom  that  sample  rapreaeoU  avenfe  quality,  24 

VL  182. 
MloaJ,  and  Its  affeet,  7  D.  12A,  181 
iHur.  on  raseindlnc,  24  D.  183. 
laplied  warranty  In,  24  R.  181-188;  82  D.  480;  43  D. 
9»,  66  D.  820;  68  D.  tf78;  83  0.  803. 
oamaty  thft  arlida  anawsrs  deeeripUon,  24  R.  118, 
114. 
Praof  of,  by  parol,  7  D.  120. 
itarapla  reprasonta  aTersge  quality,  24  R.  181. 
Ua^e  Kgarding,  66  D.  820l 
hi  vary  effect  of,  7  D.  ISO. 
Wwrsaty  acainat  aacrst  defects,  24  R.  18L 
•riainit  frum,  7  D.  196,  127;  27  D.  100. 
wMng  from  waiver  of,  7  D.  131. 
arisiac  fraaa,  when  limited.  7  D.  127,  128. 
d.  ntnafs  for  Particular  Use. 

Artida  must  anawar  description,  24  ft  107,  108.  100. 
CutMlitiuos  that  purehaaers  like  or  be  satisfled,  83  R. 

364. 
Cu'itnet  that  goods  are  to  be  satlsfSctory,  64  R.  712- 

71«. 
P<nd.  animals  to  be  used  lor,  warranty  of  fitnem,  73 

D  187.    aeajM«(,V,8. 
Implied  warranty,  against  latent  defecU,  24   R.  106- 

107,  Ul.  ^    ^ 

•gaiiMt  latent  dafaots  bi  manofaetored  article,  24  &. 

18L 
af  OtnoM  for  use,  24  R.  104-114. 
an  prrhasir  of  mannfaetured  article,  24  R.  106-107, 

ioVo«m,Aji.D.  AAh.  &.— 1^ 


Implied  warranty  that  ehattol  is  fit  lor  Intandad  osa, 

68  D.  162. 
Maottfaotured  articia,  right  to  retom  where  tboydo 
not  aooompUsh  their  purpose,  00  D.  104. 
vandao'fe  duty  to  return  deiectiva,  90  1>.  104i 
wanraotf  for  sonndnem  Implied,  00  D.  104. 
Maoufaetorer  warrants  fltnem  for  uss,  80  R.  841. 
Particohu' purpoaa  is  question  for  jury,  24  R.  106, 108L 
Warranty  tmpUad  in  goods  manufactured  to  ordsi^  78 
0.178. 
Impllod  fromaala  for  a  spaolal  uss,  8  a  iU. 
in  sale  ol.  78  D.  106. 

In  sale  of  av  animala,  78  D.  106, 100^  lOT. 
in  sale  of  mem  pork,  73  D.  167. 
that  machine  is  fltfor  purposss  lor  which  It  was  a^ 
dared.  87  O.  418;  01  D.  366. 

a.  Tltia;  Oivaat  Emptor. 
Ca9MU  emptor,  rule  of,  applied  to  shariflEs*  aalas,  48 

D.  144;  43  D.  702. 
•d  sales,  whan  buyorhas  no  ahanaa  to  axamlM 

property,  43  D.  680. 
to  tiw  rule  of .  02  D.  400l 
ia  the  ru!e  aa  to  quality,  19  D.  477. 
rule  of,  apptlea  to  sale  of  chattels.  1  D.  84 
rule  of,  is  losing  ground,  90  D.  420. 
rule  of.  is  not  applicable  when  defeots  ara  ao»- 

oealed,  18  D.  267. 
rule  of,  when  inapplicable,  00  D.  42& 
Warranty  of  tiUe,  breach  of,  paramount  title,  who 

must  prove,  100  D.  484. 
rebutting  preaumption  <rf,  72  D.  486. 
when  Implied,  100  D.  486,  484. 

L  IBqMnsst  ITarraiily. 

Arising  from  alBrmation  of  quality  of  goods  sold,  tt 

D.  372. 
Express  warranty  exehidaa  implied,  24  R  112. 
Parol  evidence  to  abow  warranty.  68  D.  18& 
RepresontaUoiia,  whan  equivalent  to  a  srarranty,  2  D. 

220. 
Warranty  of  bank  bill,  U  D.  462. 
Warranty  of  genninenem  of  note  on  sale  of,  fiO  D.  0I4L 
What  words  in  a  bill  of  sale  import  a  warranty,  S3  O. 

44L 

8.  Breach  q^;  Actions /or. 

Damages  for  breach  of  warranty  of  fltnsM  of  artlclsg 
fur  a  special  purpose,  90  O.  709;  99  D.  104. 

for  breach  of  warranty  of  sonndnem.  40  D.  80S-806. 

for  breach  of  warranty,  recoupment  of.  40  D.  329. 
Rights  of  vendee  under  warranty  of  chattels.  36  0. 

007. 
Warranty,  hone,  unsoundness  of.  what  Is,  63  D.  177. 
not  waived  by  accepting  merchan«lise,  OS  D.  501. 
of  quality,  vendees  remedy  for  breach  o(,  64  O. 

140L 
of  soundnssB,  horsa,  when  deemed   unsound,  68 

D.  m. 

of  soundnssB,  tnsCancss  of  breaches  of,  63  D.  170- 

178. 
of  soundness  of  anfanal,  breach  of,  bone-spavin,  68 

D.  177. 
of  soundness  of  animal,  breadi  of,  broken-wind  in 

horse,  68  D.  176. 
of  soundnea  of  aninoal,  breach  of,  by  disease  subso- 

quentiy  developed,  63  D.  176. 
of  souiKlneas  of  anfanal,  breach  of,  convexity  of  the 

eye,  68  D.  178. 
of  soundnsss  of  snhnal,  brsach  of,  oough  or  cold,  68 

of  stmndnssi  d  animal,  brsach  of,  cribbing,  68  D. 

170. 
of  soundness  of  animal,  breach  of,  disease  of  feett 

68  D.  177. 
of  soundness  of  anbnal,  breach  of,  hereditary  dia 

eases,  63  D.  176. 

of  soundnsM  of  animal,  breach  of,  lamenem  may  ba, 
63  D.  174. 

of  aoundnam  of  animal,  breach  of,  malformation  ex- 
isting at  birth.  63  D.  173. 

of  soundnem  of  animal,  breach  of,  sbort-sightedF 
ness,  63  D.  173. 

of  soundness  of  animal,  brsaoh  of,  temporary  ligoiy 
ordissMa,68a  17& 
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Ball 


Wunnty  <if  loiiiidiiMi  <if  mi**Tn1,  dnltBti  wldoli 

unoant  to  fanMh  of.  &S  D.  17S-17&. 
of  wrandnMi,  iMtnt  d«feoU.  &S  0. 17& 
of  ■nwiidniMi,  imponnr  i^Suiy  or  illiim,  it  D. 

171. 

ilMWWJ  OB,  WlMTt  pBTOhMg  OMUIOt  Obt^lB  pO«a»> 

iioansLiM. 

T.     MUTVAL  BiCBfl. 


Aalsi^af  bin  of  bdlnf  ,  wlion  onda  rfgfat  of ,  tt  D. 

AMlgiinMnt  of  MU  of  todtnf ,  19  B.  91,  M. 
Atteohmont  dariiur  tnodt,  offooi  of ,  19  R.  AL 
Ifatfinnlng  of  temnslt,  what  is,  29  D.  887. 
BUI  In  «raitj  to  onforee  riflrbt  of,  29  D.  884. 
Ohpidtj  In  wbidi  earrior  reoolT««  Roods  doUminM 

whother  tramitut  ended,  60  R.  61. 
OuTitr  wtilnlnf  goodB  lor  frelyfat,  effaot  ol,  flO  ft.  6i» 

i& 
flnmlrnn  inffarlhg  goods  to  ramsln  in  eurier's  hsads, 

•Aot  of,  on  right  of,  flO  B.  51. 
OoBstrootlTO  dolivoiy,  instftnoes  of ,  90  B.  St. 
DsliTsring  goods  on  tomoI  nnmed  by  vendos,  afleet 

of,flOB.96,6& 
Dilivoiy  sflteting  right  of,  Instuioes  of ,  90  R.  91^7. 
Dsltfsiy  a*  plsoe  IndUcstod  by  buyar  for  shipment  In 

T«Hal  dMlgnsted  by  him,  effoct  of,  90  B.  66.  M. 
IMlTwy,  psrtisl  oroonditlooal,  19  B.  9L 
Dollfsnr  to  oKilsr,  when  only  tarminstss  transit,  90 

DaUTuy  toT<nidaa>  agant,  19  R.  90.  91. 

DoUwy,  whal  soffldant  to  tarminate  right  of,  99  D. 


Doas  not  rescind  eala,  19  R.  87. 

Bffaot  of  vandoi's  talcing  note  or  saonritf ,  99  D.  887. 

Bswntial  groand  of,  Is  non-dalirery,  00  R.  68. 

Vaotormay  axaroiaa  right  of ,  89  D.  886. 

Goods  an  liable  to,  wnlla  In  poseaaaion  of  oanrlar  as 

aarriar,  90  R.  6L 
floods  left  at  freight  atatloa  tolnntarily  and  f«  aoo- 

vanianoa,  not  anbjact  to^  90  R.  64. 
floods  need  not  ooma  to  Tonda^a  aorpoiml  towh  to 

defeat,  90  R.  68. 
Qraonds  for,  89  D.  888. 
Howaffaoted,S9D.  808. 
I^lnnation  to  aid,  19  R.  91 
Insolfanef ,  what  and  when  a  gromnd  for  the  axanalss 

ef  the  right  of  stoppage  in  ImnKte,  89  D.  881 
Insotrmoy  of  Tsndae  gives  rlrht  to,  89  D.  888. 
Llen^iolder  oannot  azardse  right  of,  89  D.  886. 
Mannar  of  azarolsing  right,  19  R.  92. 
Hatoraof  rightofT&a  884,  886. 
Hotlaa,  what  aaflldant  to  aaoompllah,  89  D.  89L 
Origin  of  right  of.  89  D.  884. 
Part  didlTsiy  doea  not  datonnlne  right  of,  89  D.  89L 
Part  paarmant  doea  not  defeat,  89  D.  887. 
Poaaaanon  by  carrier  doea  not  defeat.  90  R.  it. 
Eight  of,  as  to  proaaeds  of  goods^  77  P.  881 

lsfaTorad,19  R.87. 

of,  is  paramount  to  liana,  89  0. 801 

of  vandaa  after,  19  R.  87. 

of.  where  goods  sent  to  certain  place  to  be  forwarded 
by  mldAo-man,  80  R.  61 

af ,  where  goods  aide-tracked  and  remain  In  ear  on 
arrl^  as  against  attachment*  90  R.  61, 61 

when  aeaaea,  19  R.  90, 9L 
Sttfflolancy  of,  77  D.  888. 
8ning  for  price  of  voods,  89  D.  887. 
Surety  cannot  ezereiae  right  of,  29  D.  881 
Vaking  abort  of  deatlnatlon,  affect,  19  R.  9L 
Terminating  right  of,  bj  acta  of  ownenhip,  89  D.  89L 

right oLbj aUaehment,  S9 D.  881 

ri|4it  of,  by  carriar'a  becoming  agent  of  vendee,  89 
I>.88L 

right  of,  by  entry  at  custom-house,  89  D.  890. 

right  of,  lly  Indoislng  bill  of  lading,  29  D.  891 
Termination  of  tnuasit,  19  R.  00.  01. 
There  may  be  a  otmstnicUve  delivery  defeating,  90 

ft.  61 
Tttls  is  not  divested  until  goods  eooae  to 
90R.61 


Tkanstt,  beginning  and  and  of,  89  D.  8>7'^801. 

oontlnnaa  till  goods  corns  to  posaaaiion  of  ^ 
a«rant,  00  ft.  6L 

wiien  at  an  and,  90  R.  67. 
Tendee  may  azarclse  right,  19  R.  91 

nuy  tenninate  rifl^t  of,  29  D.  881 
Tendor  may  sell  aftarwanla,  19  R.  87. 
WarelK>iiBeman,  goods  In  liands  of,  89  D.  881. 
What  deUveiT  necaeaaiy  to  defeat*  89  iL  61 
What  gives  the  right  to,  89  a  881 
Whonsyazsraissrfghtof,19R.87,88;  99  D. 

1  Unu. 

Tandoi^lisaottshattsls,  60  D.  791 

1  ^rvudiia. 

•,  Of 


Fkniid  In  pnwhasa  of  goods^ 

salsL  88  D.  709-710. 
Immoral  contracts  of  sale  an  void,  8  R.  14L 
In  aala,  87  D.  887. 
Knowla^ ofpurehasac's Ulegal  purpoea, effoei of, St 

of  pordhaaar'a  fanmond  Intent,  8  R.  141. 

tatlons,  purohssar  whan  Indtotahla,  41  R 


wpraaani 
401. 


Participation  of  i«llar  in  lllagal  pnrpoaa,  SS  ft.  u:, 

184. 
Piurlnarship,  BafaOltj  for  goods  obtainod  >y,  87  a 

887. 
PnrdMse  by  Insotvant  without  intent  to  pay,  S8  1 

449,461 
by  insolvent,  whan  fraudulent,  80  D.  261 
bytnistae«thisowosale,46  D.  SIS;  62  D.  401 
without  Intent  to  pay,  S7  R.  604-601 
Puiohaaai'  not  expecting  to  pay,  41  R.  888. 
Bala,  falaa  reprosantations  in  effeoting,  effaot  of,  88  D. 

711 
fraud  in,  may  entitle  vendor  to  reclaim  propeftjr,  33 

D.701 
fkand,  right  of  holder  to  retaks  or  noovor  property 

on  account  of,  88  D.  701 
fraud,  right  to  reeeind  Ibr,  89  D.  711 
fraudulent,  aOmied  by  aoing  for  prioa,  88  D  701 
fimndulent,  oonaiderauon  must  be  rastorad  l^ofora 

diaaflirming,  88  D.  707. 
tnodulant,  eieetlon  to  aiBrm  is  Irravooablo,  33  D. 

701 
frandulanS  «lMtton  to  disaflinn,  when  and  how 

nay  be  mado,  88 IX  701 
traudulMut,  Is  voidable,  and  not  void,  S3  D.  70S. 
teadulont*  must  be  afflrmed  or  dlsafllrmed  m^  % 

whole,  88  D.  701 
fraudulent  porahasor,  lona  Jida  piedgee  from.  Si  D. 

704. 
fkaudulant  pnrehasar,  lona^lda  purahaaar  from.  SS 

D.  704. 
fraudulent  pureiiaasr  Is  bound  by,  83  D.  704. 
fraudulent  porahasor,  vendee  of,  with  notioe,  SS  D. 

706.  • 

traudnlentk  who  may  avoid,  88 IX  704. 
right  to  ndaim  goods  for  fraud  in,  88  D.  708-711 
to  one  tnunlnlently  pretending  to  be  an  ag«nt«  S3 

D.701 
vendor  raaoinding  for  fraud.  48  D.  664. 
yiobiting  bkwi  of  another  atate,  25  R.  871 

1  OfSaUor. 

Artlflce  to  di^gulae  defects,  90 IX  429. 
Buyer's  want  of  maana  of  InformatKin,  90  D.  421 
Qj-biddlng  and  pufing  at  public  anctiona,  90  D.  481 
Oonoaalment  of  def ecu,  90  D.  421 
of  defects  when  tlian  is  no  spedal  truat  or  ooBft> 

dance,  90  D.  421 
Declaration  of  third  person  to  whom  vendee  was  n- 

ferrad  for  Information,  00  D.  427. 
DIaeaae.  concealment  of,  90  D.  429. 
Falaa  lepreeantattons  not  actionable.  Infancies,  16  IL 

882-881 
Foiged  note,  aale  of,  effect,  to  make  aellor  Hahle,  SO 

1>.  601 
Fraud  In  aale,  raadaaioo  for,  68  D.  688. 
Fraud  aoAoient  to  vitiate,  90  D.  481 
Fraudulent  coneealraent  In,  and  its  effeets,  16  D.  101 
I  Inspection,  hay^r  having  no  opportunity  for,  90  D.  4V 
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S&odla.    til 


MIX  4V. 


90  D.  4». 


tteoach  fraad,  14  a.  ttL 
HMQl  ol,  90  D.  4SA. 
M  to  tilto  «r  (lOHitKr  ol  buid  nM, 


lo  totem,  90  D.4ST. 
10  ham  bMn  knowB  to  bo  ldai» 


If 


M  to  voloo,  effoet  of,  16 IL 

o  frood,  U  R.  S1& 

■a  opinfton,  Jwy 


MD.4». 

<  wboD  wUl  no»  bo 


In,  M  D.  410. 
00  to,  cffoct,  U  R. 
lliMo  lor  ooBosoUnf  dofoet.  IS  D.  107. 
T«»1ov^lfoblUtj  for  dofoeto,  4  D.  4M. 
■MhOHgr  lor  Craad,  0  D.  111. 

>  oqimQj  oooMriblo  to  both  porttoi*  00 

0.4ML 

4.  RmiaKmi, 

'  of,  will  BOt  oloso  ovoid  o 
0  D.  117. 

Dfdoror  maj  ntarB  If  oot  Mtb- 
foetofy.  M  D.  044. 
Iiirfcilpo  of,  tS  D.  101. 

flf  alo  lor  frond,  4S  D.  004; «  D.  107;  80  D.  188. 
to  foinni  wortbloa  propor^  not  noownry  to, 
80  D.  nSL 

to  Ntani  importy,  100  D.  007. 
on  oooonni  of  poraiaoar's  InoolvoiMj, 


'ben. 


D. 


,  M  R.  014,  Oliw 
0.  I*ri«$. 


JMlrot  lor  ortdltofB,  powor  of,  to  mO  on  eredii,  §7 
TD-  80ft;  00  D.  808, 100. 

of  aJo,  wbMogoodi  Alppod,01  R.  071^ 

wb«rt  goodi  fhlppod. 


caa 

llB.i76^f71. 
PkmodoloBt  ooiiTOJBiiea»  no 

80  R.  017.  618. 
HBoafMtarod  ortlole,  prieo,  vbon 
D.  040. 

to  bo  dno  in  cMh,  100  D.  180. 
lor  noUo  which  ponkutr  laili  to  friv«,S4  D.  fl8b 

1  Wtm  dilf— ry;  #oanr«  to  SUtefm;  IM^Horatien; 

Unammd  Food. 
orTCloellonlnport,14R.  181 

on  NfPMl  of  monofMstortd  ortldo,8t 
■.70i;70t. 

ly  bind  yarehoMT  to  rooafvo  jpoodo,  7  R.  400» 
tooxomino  ond  rotnrn,  14  R. 


for  dtloy  in  forniohlnf  o  mochino,  00  D.  7101 
l>«pinJ«tion  dvrinr  trondi,  14  R.  111. 
Pood,  4imo|ti«  for  telling  onwholeeome,  78  D.  170l 
IddHij  lor  odo  of  dieeMed  aoimolo  for,  78  D.  108. 
Ifebihlj  for  Oido  of  floor  modofnan  aprotttod  wheat, 

78  0.100. 
preaiiBniilnn  thot  aaHor  knows  oondJtion  of,  78  D. 

170. 
alt  bj  poraon  not  a  eonunoo  dealer  in,  78  D.  lOOi 
atld  for  oontomptlon,  warraniT  of  fltneta,  78  D.  107. 
atld  with  knowledgo  of  Itt  miAuioat,  73  D.  108. 
fUtotorr  llablHty  for  aalllng  anwholeaoma^  78  D. 
17L    floo  onXo,  IV,  1.  d. 
iMnctien,  offeet  of ,  14  R.  18L 

_r,  iaaoo  aa  to  aartol  vahw  faiity  ralatd, 
UR.O0& 

of»  on  bfoodh  of  oontraet  of ,  00  R. 


for  non-doHvory  of  fooda,  40  D.  880. 
on  itfUwl  to  aootpL  88  R.  70S. 
Tendtr  of  ■annfartnrod  artidodoea  not  paai  title,  88 

R708. 
Teodee  not  bonnd  to  rooalvo  propoity  of  diforent 
charaoter  ftrom  that  pnrehaaod,  80  D.  SISL 

7.  n«ti/ ^nrchnaer;  Jforftot Oetrt;  Aobn  Ooodt. 
floo  nnto  11;  IV,  1, «. 
IkMIHy  for  aalliao  atolan  fooda,  04  D. 


or  takio  food  tHlo, 
I,  68  R.  S88»  887.   ~ 
Oantract  to  bnild,  payabia  on  Inatalbnanta,  titio,  10  R. 

17S. 
Oontraet  to  nannlMtBra,  thlo,  when  paaata,  40  R.  174 
Damagea,  ■tnwiyo  of,  where  titio  f aali^  68  R.  788-7981 
lotont  to  paaa  Utio  ia  ooeatton  tOr  Jwy,  U  R.  OOl 
Mannflaetortd  arttdo  Mhioga  to  owmt  of  principal 
uateriala,  60  D.  048. 
purment  Inadvanoo  doeo  not  v«t  tltio,  60  D.  04R 
pitoa,  pi^ymont  of,  offeet  on  tltlo,  60  Oi  048-041^ 
Market  orert,  doflnod.  16  D.  007. 
origin  of  law  ragardbig  aalea  In,  10  D.  007. 
aalo  In,  bw  o^  not  adopted  In  Amorloa,  18  D.  OIOl 
■Jo  In,  pleadiiv  protootlon  of ,  16  D.  OOOl 
tolo  in,  when  timnafors  title,  16  Di  007. 
aalo  in,  who  >ioand  by,  16  D.  006^ 
Pnrehaaar  ilrat  aoqnlring  poaiearfon  oMaIni  pna^ 

doDOOfSl  D.  40l 
Pnrnhaeor  from  ono  not  owner  goto  no  tltlo,  ItD.  801 
Bale  of  itolon  preporly  giToa  no  tltlo,  16  D.  OOa 
BalOjjparchaatr  goto  no  title  If  vondor  had  nono,  10  Di 

THlo  to  oonalgwment  of  gooda^  aala  doeo  not  pao^ 

whon,  80  D.  70. 
Wool  npon  ahoop  which  vendor  doaa  not  own,  00  Bl 

407. 

▼I.  luMAii  Saui;  Law  Qornmra^ 

See  onto,  7.  8. 
Bf  agont  who  aolleltB  ordan,  wnoro 

aOTOL  

Of  peraonal  Hupoily,  valid  whero 

forced  obowhert,  90  D.  070. 
8aloofgQoda,partofwhkh  an  foitiddan  by  law  to 

baaold,00D.8& 
Tkanaf er  of  chattoia  vaHd  a*  enmai 

ovovywhora,  97  D.  879l 

~  to  bo  oaade,  90  D.  OTOl 


wffl  boen- 


ii  valid 


8ALVAOB. 
leo  Smmao,  YIIL 

8AMPLB& 
leo  Salib,  IV,  1, «. 

SATISFACTION, 
leo  Aoeou  in  BAnapAcnov;  iusomam,  Ym. 

SAVINGS  BANKS, 
leo  Raxio  aid  BAasnin,  IL 

SCHOOLS. 

floo  ExBounoaa,  VI,  8. 

Oonmiarionora   of   aefaool    not   aoooontablo  to  h^ 

diTldnala,  81  D.  60w 
Dlroctora  diamlaring  teaehor,  liability  of,  64  R.  847. 
Bzelnd!iig  oolortd  cnlldren  from  achooli^  40  R.  808. 

Immunu  child  from  achool.  84  D.  60. 
Powor  to  provldo  aeparato  achoola  tor  ootorod  dilldrtni 

46R.14& 
Pnblie,  atodora  langoagea  may  bo  teoght  In,  87  R. 

110. 
flehool  diatriot,  InhabHantro  property  la  enbjoet  to 

ezocntloD  againat,  88  D.  768. 
fldiool-maator  oxorelate  Judicial  fonctlona  In  Imponi 
ing  punithmonta,  81  D.  410. 
liability  of,  for  pnnlahing  puplla,  81  D.  418l 
power  to  poniah  pupils,  SI  D.  419. 
flebuol  dlroctora,  llablUty  of,  00  D.  Ttt. 
diatricto,  toTation,  dolqpikfcion  of  powon  of,  te^  74 
D.  606. 
flehool  teachora,  doflnod,  70  D.  104. 
liabiUty  of,  70  D.  100. 

nnj  inflict  corporal  paniahmont,  70  D.  100. 
private  and  public,  70  D.  104. 
privmto,  contract  nuj  limit  or  flx  powera  of,  70  0 

104. 
private,  powon  of,  70  D.  104. 
private,  mlea  of,  70  D.  164. 
pnbUe,  ezecntivo  dutiea  of,  70  D.  108. 
pnblie,  duty  of,  to  comply  with  ttatntea,  70  Di  108. 
public,  duty  of,  to  demean  themaolvoa  properly,  70 
O.106. 
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Behool  taM^MT*,  pabll^  not  u»w«nil»te  to  pumts  f cr 
not  reedvi nff  papll,  76  D.  IM. 
pabllOL  not  UiaU^  whan  noting  la  good  filth,  76  D. 

166. 
pabllo,  powon,  judicial  ehamotw  oL  76  D.  166. 
pablio,  powmoE,  art  liko  thoat  of  pmnti,  16  D. 

16fi. 
puUIie,  powon  of,  ovor  papll  oztond  from  time  bo 

laavM  home  till  hli  return,  76  D.  16ft. 
public,  powon  of,  over  adult  pupOa,  76  D.  167. 
pnbllo,  powpiv  of  teacher  d$  faeto,  76  D.  167. 
public,  power  to  call  (or  aaalstance,  76  D.  167. 
poblic,  power  to  expd,  76  D.  167. 
public,  fltand  in  loeo  parerUit^  76  D.  165b 
poniahment,  power  to  inflict,  76  D.  166. 
rulaa  of,  ahould  be  supplied  bj  trustee,  76  D.  16L 
rules  of,  when  may  establish,  76  D.  16&. 
Bepanting,  for  wbite  and  eolored  children,  40  R.  90S, 

204. 
State  board  of  education  not  liabla  for  neglect  of 

waxd  trustees,  42  R.  680.  631. 
Teacher's  right  to  chastise,  24  R.  76Bi 
Trustees  hare  no  power  to  furnish  lightning  rods, 
whoD,  80  B.  460. 
whan  personallj  liable  on  note,  17  R.  142, 141. 

80IBB   FACIAS, 
flee  JusoHiMTS,  T. 
■•▼ivnl  of  Jndgmant  by,  eflbci  of ,  68  D.  44lL 

SBALa 

II;  OoirTKAOin,  Till,  1;  Vo- 


ffAtlBS;  PARTVtaSHIP,  111,  6b 

Aa  erldenee  of  consideration,  06  D.  888. 
Bffect  of  affixing,  at  common  law,  06  D.  287. 
Of  court,  abasnos  of,  from  writ,  86  D.  68. 
Omission  of,  from  execution,  86  D.  68. 

cf,  on  process.  47  D.  667:  62  D.  4& 
One  maj  be  adopted  to  bind  several  persona,  84  D. 

818. 
Fkrtnei'a  power  lo  bind  co-partnsr  hf  faMlnmient 

under,  84  D.  690;  40  D.  65L 
Process  without^  is  yold.  47  D.  66T. 
Protest,  omisBion  of  seal  on,  48  D.  228. 
flcroll  on  instrwment,  when  not  treated  aa  a  isal,  92 

D.  820. 
What  is  asalad  tnitrument.  92  D. 


SEAMEN, 
lea  Boipniia,  XIT. 

SEAWORTHINESS, 
lea  UmoKunm,  U,  1,  •;  SamuM,  TIL 

SEDUCTION. 

fleeCHABAom;  OoarEAOta,  TI,  1;  CuvniAft  Law, 
TI,  80;  OuAAMAV  AM»  WAt»,  U;  PAun  a» 

AoeonqillBhed  by  f oroe,  action  for,  44  Di  16^ 
Action  tor,  by  tether,  71  D.  808. 

by  mother  of  person  seduced,  4  D.  406;  9  D.  42ib 

by  patent,  20  D.  648:  72  D.  406. 

complaint,  what  must  arer,  44  D.  ITU 

detansca,  44  D.  17L 

form  of,  44  D.  17a 

not  maintainable  by  party  aeduced^  IX  96L 

when  person  seduced  la  an  adult,  4  D.  40^ 

when  person  seduced  la  a  minor.  4  D.  404. 

whether  maintainable  when  pregnancy  haa  not  r^ 
suited,  4  D.  406. 
Bad  character  of  plaintifT,  72  D.  406. 
Complaint  in,  action  for,  44  D.  170. 
Oonapiracy  to  seduce  female,  61  D.  00. 
Damages,  measure  of,  44  D.  177;  68  D.  849l 
Deughter's  pregnancy  or  disease,  neceesity  cf ,  84  E. 

866,867. 
Defense  of  criminal  prosecution  for  same  offenae,  44 
D.  17L 

connivance  of  parent  or  husband,  44  0. 17& 

former  recoTcry,  44  D.  171. 

hosband'a  eruelty,  44  D.  172. 

infancy  of  defendant,  44  D.  17L 

prior  unchastitJ*  M  !>•  17L 


Defense  cC,  rsleaas  by  parson  aeduesd,  44  D.  ITL 
subsequent  marriage,  44  D.  171. 
that  party  aednoed  waa  noi  aerraat  of  pialatlt.  41 

D.  172. 

Defined,  44  D.  16L 

Difference  between,  and  rape,  44  D.  19L. 

Evidence  In  action  for,  44  b.  16L 
in  action  for,  declarations  of  wife,  44  D.  174. 
fai  mitigation,  44  D.  177. 
of  character  tai  action  for  sedoetfon.  68  Di.  189l 
cf  chaatity  or  onchastity  of  party  seduced,  44  Di  171 
of  defendant's  good  character,  44  D.  174. 
of  defendant's  pecuniary  drcnmatancaa,  99  R.  446, 
446. 

Bridence  of  marriage  re(|Qliite  tai  eaasa  for  •eduefaif 
wife,  44  D.  168. 
of,  In  breach  of  promise  of  marriage,  44  D.  178L 
of  pecuniary  ability  of  defendant,  88  D.  90:  67  D.  i6L 
of  pccuniaiy  dreumstancas  of  paiiftsa,  44  D.  176;  U 

of  plaintlfPs  cruelty,  or  want  of  affectkm,  44  D.  171 

of  plaintUTa  good  character,  44  D.  174. 

of  promise  of  marriage,  44  D.  176. 

of  seduced  female,  corroborating  and  impasrhhn 

44  D.  178. 
of  social  position  of  defendant,  44  D.  ITOi 
of  social  poeition  of  plaintifTa  ftunf^y.  44  Dl  1T6. 
Female  seouced  cannot  recover  damagee,  A  Dl  61& 
Qraiidfather's  right  to  sue  for,  44  D.  167. 
Quarttian's  right  to  sue  for,  44  D.  167. 
How  averred,  44  D.  171. 
Husfaand'a  right  to  sue  for,  44  D.  16& 
Husband  separated  from  wife  cannot  sue  fOr,  44  D.  1611 
nineas  or  prognancy,  when  essential  to  aetkm  lor,  44 

D.  160l 
Loas  of  service  is  basis  of  action,  15  R.  446, 447. 
Loss  of  service  must  be  shown,  4  D.  409. 
Master's  right  to  sue  for,  44  D.  167. 
Measure  of  damages  in,  4  D.  408. 
Mother's  right  to  sue  for  danchter's,  68  D.  94a 
Mothe/s  right  to  sue  for,  of  daughter  working  out,  U 

R.  446  449. 
Of  woman  previously  unchaste,  44  D.  167. 
Parent's  right  to  sue  for,  44  D.  166;  48  D.  624. 
Persons  standing  in  loeo  pannUU  uu^  aae  lor,  44  D- 

167. 
Bight  of  action  for,  97  R.  448. 
to  sue  for  daughter's  seduction,  li  R.  446. 
to  sue  for  dauihter's,  upcm  what  dependa,  18  R.  446 
Seduction,  step-lather's  ri^t  to  aos  f or,  44  D.  167;  U 

D.  847. 
Statutes  glvlitg  wdiioed  womaa  a  canae  of 

D.  166L 
Statutory  provlaions  reganling,  4  D.  469^ 
Survival  of  action  for,  44  D.  169. 
Under  promise  of  marriage,  44  D.  164 
Under  promise  of  marriage  made  by  man  led 

D.  164. 
What  essential  to  make  a  caae  of,  44  Di.  1«R 
Whether  action  maintainable  without 

suited  from,  4  D.  406w 
Who  mav  sue  for,  44  D.  165-167;  69  D.  84^. 
Widowed  mother,  when  may  sue  for,  0  Dl  42k 
Woman  laduoed,  when  may  aae  for,  44  Dl  Uk 


SEISIN, 
lee  OovmxAim,  in,  A 

SELF  DEFENSE. 
lee  OuMWAb  Law,  TI,  19,  A 

SBNTENOB. 
lee  Ceuuhal  Law,  T,  16k 

SEPARATION, 
flee  HnaaAXD  ard  Wira.  I,  k 

SEE  VICES. 
PAnsNT  AND  Child,  I,  9; 

SEBVrrUDES. 
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81ST-OFF, 

L    Bumjwom  of  Aan»  Paktiv  io. 
n.    JoEVT  AVD  SsviaAL  Duaxm;  PAmnuvr  amb 

SvrARAn  Dim. 
HL    Damaubab;  Hmiu  or  RaoouPHnn. 
IT.     Plbajhko  aid  PKAOnCB  IB. 
V.    !■ 


BnwWB  or  Am  Paktib  i« 

Mid  BMirtgiffe,  4S  D.  Uft. 

of  diacradited  papor,  20  D.  710. 
,  of  d«muMl  AKAinat  Agent,  41  D.  4^  47. 
iUtoof-OnltodStmtM,  UD.  16S. 

oi  JndgiMnt  UkM  subjaci  to  right  of,  40  D. 


Duk  bills,  Btoir  of,  6S  D.  450.        ^    __,  ^     .  ^,  ,^ 
Bj  imrcfaAser  from  Agont,  In  actkNi  by  prlndpol,  41  D. 

Gonaiderod  geneiuUy.  12  D.  152, 160b 
OaaniarelAim.  defined.  89  D.  488.  ^^  .^ 

Id  aetioM  between  landlord  and  tenant,  80  D.  480. 
In  aetknu  for  aerrfeea.  89  D.  487. 
In  actioiM  of  contract,  89  D.  486. 
In  Actaoiia  of  divorce,  80  D.  487. 
Id  Adiona  of  tort,  89  D.  48b.  _    _ 

tai  actiooa  rabuiog  to  real  property,  04  D.  488. 
todndea  matterB  of  set-off,  recoupment,  and 

•omplaini,  89  D.  483. 
In  foradoanre  auita,  80 IX  480. 
li^aBnf^n  of   89  J}   487. 

ti*ftM»M^f  of 'demands  which  are  not  a,  80  D.  484. 
may  be  lei^al  or  equitable,  80  D.  48S. 
most  be  complete  caaac  of  action,  80  D.  482. 
muat  be  doe  in  the  aame  right,  80  D.  434. 
Boat  bo  due  when  the  action  is  brought,  89  D.  484. 
most  be  aoch  that  defendant  ounld  have  maiutatned 
action  thereon  sgainat  plaintiff  at  oommenoement 
of  aalt,  80  D.  482.  .  ^  „  ^«^ 

slatatea  allowing,  are  llberslly  construed,  80  D.  484. 
alauitea  eonoeming,  80  D.  4S3. 
to  action  on  negotiable  paper,  80  D.  484. 
tortM  which  are  available  aa  a,  80  D.  48& 
what  ia  not  a«  80  D.  491. 

SeepofCrr.  _^ 

nmtpm^»Am  muat  be  mutual  between  the  asme  parttaa 

and  In  the  aame  rights,  12  D.  152. 
La  adioim  against  principal  and  surety,  12  D.  160. 
Indosaaa  ol  overdue  note  takea  subject  to  what,  SO  D. 

7X0. 
la  favor  of  mortgagor.  81  D.  270. 
May  be  allowed  hi  aetton  brought  fai  another  sUte,  i 

a  1«L  .  ^ 

Most  bo  a  eaose  of  action  on  which  a  suit  can  be  iua- 
taioad,  12  D.  168. 
hiTolve  all  the  parties  to  the  action,  12  D.  156. 
not  be  oonUngent,  12  D.  163. 
not  involve  one  not  a  party  to  the  action,  12  D.  164. 
Hew  Hampshire  rules  regarding,  26  D.  700. 
Of  tadgmentfl,  U  D.  729^ 
Jndgmeote,  setKiff  of,  after  aaslgoment,  27  D.  807;  04 
D  fim 
Bight  of  bank  against  depositor,  10  D.  420. 

of  depositor  against  banker,  10  D.  420. 
Oanry.  recovery  of  money  paid  as,  set-off  of,  64  D.  401 
right  to  setoff  in  action  on  note,  80  K.  477. 
ssttinc  off  against  principal  of  money  pakl  aa,  64  D. 
40S. 

n.    JooT  Ain»  SavBAb  DniAjnw;  PARTntasHir  Aan 
SiPAAATi  Dina. 

Agaiaot  partnenb  of  debt  due  from  one  only,  41  D.  47. 
Pbrn  demand  against  individual  debt.  SO  R.  634. 
In  actions  on  joint  and  several  denutnds,  12  D.  16& 
Individual  debt  is  no  set-off  agahist  a  debt  doe  parlr 

uership,  12  D.  164. 
Ipint  debt  cannot  be  set  off  against  »  severs!  debt,  12 

.       D.  153.  

Nea  allowed  againat  Joint  debt,  when,  11  D.  787. 

in.    Damaob  as;  Hxrun  op  Rscoupiisirr. 
cmpoient,  application  of,  to  actions  for  work  or 
labor,  40  D.  821. 
lieatioa  aC,  to  #etlona  on  quantum  merttU,  40 


■TJ 


821. 


Bacoupmant,  appUeatlon  of,  to  actions  oo  apadal  con. 

tract,  40  D.  321. 
by  tenant  against  landlord,  40  D.  88Bk 
damnges  ex  delietOf  40  D.  826. 
damagea,  measure  of.  In,  40  D.  820b 
damsges  roust  arise  out  of  same  tnuisaetloB  aa 

plaUitiflTs  claim,  40  D.  322. 
defined,  40  D.  822. 
difference  between,  and  setoff  or  eovmtarsialm,  40 

D.  322. 
election  to  recoup  or  sue,  40  D  SIOL 
for  brsach  of  contract,  40  D.  320. 
for  breach  of  warranty,  40  D.  320l 
for  fraud,  40  D.  820. 
for  non-delivery  of  goods,  40  D.  S80l 
histonr  of  doctrine  of,  40  D.  320 
In  actions  between  landlord  and  tenant^  40  D.  8S6l 
in  aeUona  by  cairiera,  40  D.  330. 
In  actions  on  contracts  for  sale  of  land,  40  D.  334. 
In  actions  on  contracts  for  wages,  40  D.  332,  333. 
independent  action,  40  D.  820. 
inatanoea  of  olaima  which  may  be  nigad  in,  40  D. 

323-326. 
Is  doctrine  of  equity,  40  D.  320. 
not  now  confined  to  cases  of  fraud,  40  D.  820. 
or^nally  iimiterl  to  oases  of  fraud,  40  D.  320. 
puties  boiweon  whom  may  be  enforced,  40  D.  81 
return  of  property  not  essential,  40  D.  330. 
right  to  crosshaction,  whether  essential  to,  40  D.  82& 
unliquidated  damages,  40  D.  SIS. 
what  may  be  set  up  in,  82  D.  350. 
when  action  is  not  an  original  contract,  40  D.  821 
when  action  la  on  ssaled  instrument,  40  D.  328. 
IV.    Pliavimq  ahd  Practici  iji. 

Oounterdaim,  defendant  is  actor  in  respect  thereto^ 
89  D.  481 
defendant,  when  not  bound  to  plead,  89  D.  401 
exce«,  recoveiy  for,  04  D.  040. 
plea  of,  what  should  show,  04  D.  040. 
uam,  counterclaim  cannot  be  struck  out  aa,  72  D 
624. 
Difference  between  set-off  and  recoupment.  40  D.  322 
Rejection  of  set-off,  when  an  estoppel,  86  D.  271 

V.    iH  EQirrrr. 

AgahHt  suit  by  receiver,  48  D.  160L 
In  equity,  43  D.  150. 
equity  and  at  biw,  12  D.  181 

SBVBRANOfli. 
Of  actions,  see  Plbadinos  akd  Praotioi,  O. 

SEWERS, 
flea  MumciPAb  Oorporatiom,  III,  lOi 

SHBLLBT'S   OASB. 

See  Wills,  V,  0. 

Adoption  of  rule  of.  In  United  Statea,  6  D.  887. 
Is  a  part  of  the  common  law,  1  D.  025. 
Rule  of,  not  generally  in  force.  30  D.  411 

stetee  wheru  prevaillnvr.  30  D.  416. 

stetutes  ooncemitig,  30  D.  415. 

SHERIFFS. 

See  ATTAaRiiaxn;  Exbcitioks;  MARSRALa;  Procbks; 
Tkispass,  I;  WaiTii  or  Poss&tsioa. 

After  expiration  of  term,  neglect  to  perform  duUed. 

86  D  TOO. 
term  expired,  duties  of,  30  D.  643,  706. 
term  expired,  niu<!t  consummate  process  Initiated 

within  term.  SO  I>.  705. 
Ameroeinent  for  nesflect  of  duty.  06  D.  430. 
Authority  of,  after  term  of  otitctj.  68  D.  338. 
Bond  of  indemnity,  aheriff,  how  may  ubtein,  10  D 

651. 
of  indemnity,  when  sheriff  entitled  to,  10  D.  651 
Burden  of  proof  in  actions  a^niin:it  for  ne^^lect,  96  D. 

440. 
Oan  receive  payment  on  execution  in  money  only,  4t 

D.  4L0. 
Criminal  process,  diligence  required  la  serving,  06  D. 

431 
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Sh^ppia^ 


I  of,  lor  MB-tzMOtlon  of 

BMuore oC»  fornol axaeatlng  prooan,  96  D.  4M, 
Dtpatj  miiat  ftct  In  name  of  princi|Ma,  »  D.  416. 

of,  wiMn  maj  act  after  ezpfratiun  of  term,  16  D.  44b 
IHUfenee  and  oelerity  required  of  ■herifla  in  wnrinf 
•Eeotttiotts  and  other  prooees,  and  their  UahiUtj 
for  kMi  retaltinir  f rom  want  uf  aucfa  diiifeaee;  ex- 
taoeiTe  note,  96  D.  42»-44L 
required  in  leirylnir  write.  It  D.  808. 
required  of,  eenendly,  14  D.  466b 
required  of,  m  actions  of  replerin,  96  D.  416. 
required  of,  in  execution  of  prooeee,  96  D.  4aL 
Dntlea  of.  nuieoellaneoue  queeUoue  oonoeminf ,  96  D. 

to  levy  writ  without  any  special  directioat,  96  O. 

464. 
Beeape,  damagee  reooverable  for,  80  D.  800. 
FUlura  to  return  writ,  liability  for,  96  D.  488. 
raise  imprieonmeut,  liability  for,  64  D.  25»-f70. 

return,  liability  for.  95  D.  488. 
Qamlshmetit,  eheriflTe  liability  to,  for  monej  in  his 

hands.  41  D.  44;  64  D.  409;  68  D.  416. 
Has  an  insurable  interest  in  property  levied  on,  tO  D. 

610. 
His  power  lo  adjourn  sales,  14  D.  487. 
Indemnity,  how  lo  procure  before  prooeediuff,  16  D. 

668. 
when  entitled  to^  before  prooeedW,  16  D.  661;  96 

D.  906.  -^  . 

Judgment  sfpOnsI  depntgr,  effeot  on  principal,  41  D. 

688b 
Lsvytnf  on  property  of  strangv  is  trsspasssr,  U  D. 

8M. 

Uabilitj,  ftdllnr  to  1*^  on  sufflclent  piupeil,y,  96  D. 
4Mb 

for  damage  rssulting  from  want  of  diligence,  96  D. 

496b 
for  not  following  plaintUTs  directions,  96  D.  484. 
for  torts  of  hiadeiiuty.  11  D.  145. 
of,  for  not  adjourning  sale,  2d  D.  686. 
of,  for  defect  in  title  of  liind  sold  by,  14  D.  ISL 
of  soreUes  of,  46  D.  509,  517. 
M nsi  eoUeet  hi  money,  48  D.  696. 
obey  instructions,  86  D.  861. 
obey  orden  of   court,  and  not  oil  tai  JodgnMnt 
thereon,  79  D.  142. 
Negligence,  InsUnoes  of,  96  D.  48& 
OutgoiniT*  authority  of,  to  sell  on  ezeooaon,  96  D. 
707. 
powers  of ,  as  to  redemption  at  execution  0^0,  46 
D.  846L 
Fiayment  by,  as  satisfaction  of  Judgment,  48  D.  787. 
Power  of,  after  expiration  of  principal's  term,  68  D. 
217. 
of,  to  gorem  sales,  26  D.  686b 
ProeedS,lrregular,  duty  to  nerre,  96  D.  4S7. 
Betum  of,  liability  of  sheriff  for  not  making,  78  D.  168. 
of,  when  evidence  at^iilnst,  43  D.  581. 
of,  when  evidence  in  his  favor,  43  D.  631. 
Statutory  remedy  against,  for  not  paying  over  money. 

66  D.  60S. 
Venditioni  esrponos,  eerving  after  expiration  of  term. 

66D.  60l 
When  must  follow  instructions,  II  D.  467. 

not  a  trespasser  ab  initio,  47  D.  711. 
Writ  of  aaslstanoe,  sheriri  duty  under,  61  D.  166i 
ptotecto  from  liability  for  arrent,  26  ft.  696L 

SHERIFF'S  DEED. 
See  ExaounoRs,  XV. 

SHIPPING. 

L    JDtiSDicnoH  oTiR  VsssiLs;  CnARTia  PAimaiL 
IL    OoifSTRiTCTio.f  OP  Vkdsils;  Maritimb  Lisjis. 
IIL    OwRXRSHir;  Liabilitiks  of  ownbrs. 

IV.     BXfAIRS  AND  Sl'PPLIBS. 

V.    Mastbr's  aiQirr  ovbr  Oar«o;  Un;  Scrin- 

CAmoa 
▼L    BoTTOMRT  a:«d  IlTroTHfeCAnoii. 

VII.     SSAWORTBLV^^iS. 

ITIIL    Wrbcrs;  Salvaob;  Obxbral  Atbraak 
IX.    OobLiBiORs;  Lookouts;  Signals; 
X.    Frbort;  CHAROBd;  Quarabtuib. 


XL   JnniBOib 

xn.  vowAci. 

XIIL    Votaob;  Divunon: 

XIV.     SlAMBB. 

XV.    MiaoBUiAnoua  Quvnon  BaLAtiaa  Ml 

See  MAEvraorouai;  Pilotc. 

Admiralty  Jurlediction,  seeJuanMonos,  ILl 
Marine  proteat,  ess  BvioDia^  U,  6. 

I.    JUBiamonox  ovmi  VasaBUi;  CiiAann  P, 

Ihunagea,  for  brsach  of  oontraot  for  sliactM'  of 

VoBMl'at  sea,  JwladioUon  over,  U  D.  61L 
goTsmed  by  the  law  of  ito  fiaff,  when,  90  IK  IH. 
Jurisdiction  of  atato  eourte  over,  68  D.  28& 
proceedings  against,  in  sUto  courts,  68  D.  886, 
96D.7S7. 


IL    OOBBTRConoH  or  VnHBLa;   MAamHB 
Admbralty  Jurisdiction,  oontract  to  bnild  ship,  18  IL 

Maritime  contract,  oontraot  to  boild  ship,  18  B.  174, 
275. 

Maritime  Liens,  see  Libhb,  II,  8. 
for  material  furnished  ship.  18  R.  27S-278b 
none  in  eontzaot  to  build  ship,  13  R.  278-271. 

State  may  create  lien  for  building  ship,  IS  a.  f7S-2». 

IIL    OwxBaaHi^  Leabiutibboi 


Liability  of  part  owners  of,  18  D.  S20i 
Not  Uable  when  it  is  hirsd  to  another,  18  D.  87. 
l*art  ownen*,  act  of  one,  when  deemed  authoriaed  bf 
the  others,  88  D.  S66L 

actions  against  third  persons,  88  D.  888b 

actions  between,  88  D.  867. 

diswreement  of,  88  D.  S67. 

hoia  SB  tenants  in  oommon,  88  D.  864. 

iut  aeor0$oendi  not  allowed  between,  8t  O.  8M. 

lien  of,  88  D.  867. 

liability  of,  is  joint,  n  D.  672;  88  D. 


may  bold  as  partners,  88  D.  366. 

property  of,  how  may  be  acquired,  88  D.  864. 

relations  to  each  other,  88  D.  866. 

remedies  and  actions  between,  88  D.  967. 
Vessels,  owners  are  liable  for  acte  of  agent,  89  D  iSl 
Vessel,  who  deemed  owner  of,  while  in  proeoss  of  ooo- 
struotion,  56  D.  646. 

rv.    BvAua  am  Bvmna. 

Oompensatlon  for  lepalilnff  where  Aip  horned,  88  & 

208. 
Master's  power  to  hind  ownen  for  repaira  and  si^ 

pliee,  63  D.  648. 
Owners,  when  not  lialrfe  for  supplies,  46  D.  106. 
VeeevI,  advanoea  to,  owner's  liabiUty  for,  86 IX  861. 

V.    Mastbr'sRiohtotbrCaeso;  Libn;  SuraaoARea 

AuthoritT  of,  to  BslU  29  D.  676. 
By  what  law  his  powers  are  govemed,  20  D.  298. 
Contriicte  by  master,  see  Oommob  CARuaaa.  I,  6.  d. 
Preiffht  chM^es,  discrimination  in,  60  D.  149. 156L 
Implied  powers  of  master  of  Teesel,  oontniUed  aa^ 

limited  by  the  law  of  ite  aag.  20  D.  298. 
Lien  of  master  of  vessel  on  freight,  82  D.  656. 
Limitation  of  liability  of  carriers  by  contract,  notice 
or  usa(?e,  81  D.  761;  82  D.  468. 496-506;  42  D.  4»8. 
48  D  6^0;  49  D.  688;  66  D.  486;  56  D.  0,  84. 
Master's  authority  to  ssU  vessel  or  cargo,  83  D.  6B3. 
powers  as  agent  of  owners,  63  D.  642. 
power  to  hypothecate  ship,  freight,  and 

D.  64L 
power  to  sell,  86  D.  861. 

power  to  sell  cargo.  63  D.  640;  52  D.  288;  80  D.  601 
power  to  sell  ship,  63  D.  640-648. 
Owners  are  liable  for  master's  acts,  89  D.  682. 
Powers  of,  to  bind  owner,  controlled  by  the  law  of  hii 

flng,  20  D.  203. 
Power  lo  sell  goods  of  shippers,  25  D.  616. 
Sale  by  master,  advice  of  disinterested  pei 
first  to  be  sought,  68  D.  t)40. 
owners  oufrht  to  be  consulted,  68  D.  68^ 
what  mu«t  be  shown  to  sustain,  68  D.  68& 
Shipper,  delivery  by,  8  D.  214. 
delivery  by,  to  whom  should  be  mada,  8  A.  tU. 
liability  of.  when  ends,  8  D.  215. 
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art »  olMi  d  beton,  06 IX  MBb 
"gwienaty,  bj  rakt  appUcabl*  to  iMtofi,  06 
IXS2& 
ooaipeiiastkm,  rtffat  lo^  06  O.  SML 
daflnod.fle  D.S& 
dutgr  o<  09  D.  S20L 

baTv  BO  ftnthorlty  over  iblp,  06  D.  Stt. 
■ttMar  ol  thip,  vh«n  ham  pow«r  of,  00  D.  VL 
ptnran  of,  00  D.  05,  8S& 

▼L  BonoHRT  AXB  Htpotbkatiov. 

Lisa  off  m— twr  of  ship  msj  be  Metgned,  52  D.  f88. 
MortgMB  of  proOt*  to  be  uuule  bj  Teaael,  40  D.  710, 
714. 

yn.  BBAWOKtHlllHa. 

PiwouipUon  M  to  eontliiii&noo  of  tMworthlneH,  00 
SeAwrihliiea*  and  portwofthiiMH  diitlnffulBhed,  68  D. 


defined,  68  D.  171. 
wmiver  of ,  68  D.  071. 
wmrrmntj  of,  68  D.  07S. 
UimiBimHitPBei,  exemptloB  from  lorn  I7, 10  B.  88. 

Tin.  Wkbcu;  Salvaoi;  QunaAL  ATUiAca. 

Flood  and  drift,  salron'  Uen  on,  66  D.  611. 

Geoeni  avwage,  element*  of.  60  D.  001. 

QenenI  average,  toes,  wben  mdaded  in,  88  D.  781 

aslTagi^  Me  LUMB,  II,  4. 

Geaenl  avenge,  can  be  enforoed,  wben,  14  0. 018. 

etomanto  of,  60  D.  OOL 

loai,  vben  incladed  In,  88  D.  781. 

paitlal  or  total  loes,  7  D.  061. 

vohmtaiy  etnmdlng.  7  D.  &M. 

angM  of  crew,  wliwier  eabject  to,  1  IX  107;  80  O. 
001. 

what  ave  ea14«eto  of,  82  D.  120l 
Wraek,  Uabditj  for  damagm  done  by,  66  D.  668. 

property  in,  66  D.  612. 

right  of  owner  to  reclaim,  66  D.  60a 

■dvoff^  lien  on,  66  D.  611. 
Wrecks,  defined,  60  a  487. 

UL    OOLUSioira;  Looiontt;  Sicnau;  Spib. 

Ad  off  Ood,  ooOtaloo  whea  not  deemed  to  be  an,  40 

D.80L 
Admlratty  jwledletion  In  eaaee  of ,  46  D.  KOk 
At  aa^ftor,  moat  sire  fog  ilgnala,  76  D.  OOOL 

mail  keep  a  llgnt  and  a  watch,  16  D.  006. 

mm/t  leare  room  for  othen  to  paai,  76  D.  008 

rights  and  dutiee  of,  76  D.  000. 
Bonlea  of  proTiny  negligence,  46  D.  64 
OuTfev^ Habnity for, lib.  28SL 
CoOieioo  a*  aea,  when  ezcoaed  aa  aoi  of  Ood,  40  D. 


OoOiaioaa,  dfHgance  raqntrad  to  prevent,  76  D.  001 
ftuilt  of  one  veeeel  does  not  excuee  another  for  like 

fanit,  76  D.  OOl 
rales  to  prereftt,  76  D.  OOL 
technical  adherence  to  rulee,  when  Improper,  76  D. 


__^ of,  46  D.  68b 

2d  perU  of  the  eea,  when,  41  D.  SI 
Oatiee  of  itcamen  and  eallora,  reepeetlvely,  46  D.  66. 
Oaty  to  elacfcen  epeja,  76  D.  000. 
Duty  to  itop,  76  D.  010. 
Bntering  or  morlns  in  harbor,  78  D.  007. 
Bxhibtting  lighta,  hiXnre  In  reapect  to,  46  D.  iiw 
Pog.  duty  of.  In,  76  D.  008. 
In  eaeos  of  ton  and  lowed  vessels,  45  D.  50L 
Leaving  wharf,  rights  and  duties,  76  D.  007. 
Ughta,  duty  to  show,  76  D.  010. 
Light,  failure  of  vessel  to  keep^  Is  negligence,  80  D. 

137. 
Unit  off  owner's  llabUity  for.  46  D.  67. 
Loo  -oat,  astern,  when  most  be  kept,  76  D.  OOih 

bound  to  report  light  ahead,  76  D.  006. 

captain  or  muto  is  not  a  proper,  76  D.  006. 

doty  to  keep.  76  D.  006. 

most  have  no  aher  duty,  76  D  006. 

where  should  be  placed.  75  D.  005. 
Navteaiing  Kast  river,  duties  of,  76  D.  007. 
Xcgl&enee,  when  no  ezcose  for  oullision.  80  E.  lOO- 

101,186. 
Oat  of  proper  place,  amy  not  be  nm  into,  76  D.  002. 


Overtaking  another,  must  keep  out  of  way,  76  D.  OOA 
Owner  pro  A«0  viss  la  liable,  46  D.  60. 
Presumption  of  fkult  in  cases  of,  46  D.  64. 
Presumption  of  negilKence  arlaee.  when,  68  R.  66. 
Sailing  doee-baaled,  should  hold  their  eourss,  76  D. 
004. 
should  keep  their  course  on  meeting  ttsamer,  76  D. 

O08. 
■Iffnal,  dutv  to  answer,  76  D.  Oil. 
with  wind  free,  must  keep  out  of  way  of  vessel  doee- 
hauled,  76  D.  604. 
Stotutory  rules  for  prevention  of,  46  D.  OOi 
Steamer  should  keep  out  of  way  of  barges,  saUlag 

vessels  and  flat-boats.  76  D.  008,  001 
Suits  for,  in  rtm,  46  D.  60. 
Torch,  duty  to  show,  76  D.  611. 
Towed  vessels  and  tugs,  collisions  by,  46  D.  61 
Vessel  and  flat  boats.  76  D.  602,  003. 
Vessel,  when  liable  for  injury  to  another,  68  D.  027. 
Vessel^s  failure  to  keep  li^ht  is  negiigence,  80  0. 187. 
When  arise  from  inevitable  accident,  4.*)  D.  61 
When  deemed  peril  of  the  sea.  41  D.  282. 
Where  both  parties  are  blamable,  46  D.  61,  61 
injured  par^  onlv  is  blamable.  45  D.  61,  61 
neither  party  Is  blamable,  45  D.  51,  63. 
party  not  injured  is  alone  blamable^  46  D.  61,  61 
While  In  charge  of  pilot,  46  D.  67. 

Z.    FutOBT;  Ohaeois;  Qoaiustiiii. 

Preiflrht  not  due  nnlew  voya^  is  completed,  80  D.  711 
Paid  in  advance,  when  niUHt  be  refuii-lod,  30  D.  711 
Fro  rata  itinerit,  when  due,  30  D.  .  IS. 
Quarantine,  whether  excuHes  (itiliii;^  to  send  caigo 

alongside,  88  R.  211. 
whether  excuses  contract  to  load  wiihin  certain 

time,  88  R.  IIL 

XL 


As  psrfl  of  the  sea,  41  D.  281 

Contribution  for,  when  enforceable,  80  IX  60L 

Defined,  80  D.  600. 

Liability  for  loes  of  goods  by,  41  D.  181 

Loss  by.  Is  genorally  reoovemble.  86  D.  600. 

Loss  by,  of  goods  shipped  on  deck,  80  D.  601 

XIL     TOWAOB. 

Evidence  of  towing  more  slowly  after  accident,  ff  L 

184,186. 
Liability  for  Injury  by  towed  vessel.  25  D.  864. 
Tug  and  tow  are  re^iarded  as  une,  75  O.  610. 
Tug,  duties  of,  76  D.  610. 

XIIL     VOTAOS;  Drviaticv. 

Contrary  winds,  iHkether  excuse  making  certala  port 

88R.21L 
Deviation,  what  constitutes,  and  UabiU^  for  loes  oi 

Injury  by,  88  D.  00;  45  D.  852. 
Vessel,  when  deemed  at  sea,  74  D.  Oil 

XIV.     SSAMSSf. 

Osnnot  refuse  to  work  on  Sunday,  when,  88  R.  600. 
Deaths  and  deeertiona,  whether  excuse  not  keeping 

required  number  of  men,  S3  R.  212. 
May  sue  for  not  providing  moilii.-ine  chest,  83  R.  7. 
Not  entitled  to  wages  unless  (reiifbl  is  earned,  18  D. 

490. 
Promise  of  extra  pay  to  seamen  fur  extra  duty.  20  R.  1 
to  divide  wotres  of  desienin^  suameii.  20  K.  6. 

XV.      MlSGlbLASBOUS  QuB:1T10NS   tlRLATINO  fO. 

Barratry,  loss  by,  exception  of,  in  bill  of  bwling,  83  D. 

426. 
Carrying  goodi  on  deck,  uwf^  as  to.  45  D.  100. 
Dangers  of  the  sea,  wliat  oonsUtuto,  81  D.  751;    41  D. 

281-284. 
Fklllng  through  hatchway,  presumption  of  negligence, 

60  R.  651 
Liability  of  emplcqrer  for  negligence  of  employee,  21 

D.  365. 
Negligonce.  when  proximate  cause  of  loes,  47  R.  887. 
Owner  not  liable  where  |>il»t  in  chir^re,  27  K.  701 
I*arol  evidence  to  explain  oontr.u>t.  0  l\.  (578. 
Piracy,  liabdity  ttt  loss  by,  v  d:*n;;or  of  the  sea,  42  D. 

284. 
SteambiMit  inspectors,  eertillbato  of,  as  evidence,  10 

R.  160. 
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Tahw  of  «uvo.  how  ostinurtod,  t  D.  107. 
of  ahlp  ua  frairht,  how  artmuttod,  t  a  S08. 

8HOBB. 

8m  WATia-OOUUM. 

8IDBWALKS 
■m  MnnapAL  Oorpokaiiohi,  m,  it 

SIGNALS 
Im  Eauaoam,  II,  6;  Smmaa,  IX. 

SIGNATUBES. 
fiffnlnff  htll  of  lale  by  mark,  mo  Salhl 
Sttbwaibad.  mwalnf  of,  5S  R.  4»1 
What  mffldont  m,  &S  B.  4OS-40& 

SIONS. 
In  highwajn^  no  MimaiPAL  OoKfOKAnon,  m,  9l 

8LAMDBB. 
L    WaiT  OoHMinjTM. 
1.  O^n&raUy. 
S.  Imputing  OHm^ 

4.  CTtfiw  Jfad0  on  Information  ^  Anotkn. 
„     ^^  Prvnioged  CommntnicfttUma, 
IL     Plkadik*  An  PRAOnCB. 
Sr    ^Auoi;  ETiDBKni;  JumFiCAnoM. 

rV.      DAMAOn. 

8oe  CHARAcnii;  Libbl;  Slakdir  or  Ttna, 

L    What  OoHSTinma. 

L  OenenUp. 

Aetlonabto  dandan  obMtUlfld,  U  D.  Ml 

AeUonablo  words,  61  D.  49L 

'*  JBitch,**  moanlDflr  oi  term  whan  appUad  to  a  woouul 

Deflnition  of,  72  O.  426. 
Imputing  want  of  chastity,  7t  D.  4S4. 
Words,  actionable  per  ae,  12  D.  SO,  46. 
chargliig  man  with  having  Tanaraal  dlioaoo,  03  D. 

dtaightg  woman  with  want  of  ehastlty,  OS  D.  617. 
how  oonstmed,  1  D.  10,  260;  7  D.  142. 
importing  unlawful  sazoal  oommeroa,  01  D.  400^ 
what  must  be  to  be  actionable,  5  a.  890. 
when  actionable  per  $e,  41  R.  5dL 

2.  ImpuHng  Crime, 
CJ^y  ^crime  not  JusiiQed  by  proof  of  another,  22 

Ghargioic  that  perMn  oommifet«l  an  offenie  hi  a  for- 
eign sUte,  0  D.  613. 
Drunkenness,  charging,  when  actionable.  7  D.  142. 
Perjury,  charge  not  actionable  per  m,  when,  41  R. 

what  wonis  impute,  26  D.  06. 
^<«^  jctionable  as  Importing  charge  of  perjury,  24 

S.  A  feeling  Bueineu  or  OJUfial  PoHUon, 
.Actionable  because  they  relate  to  one's  business,  44  D. 

X&&C 

Slander  of  person  In  hfs  office  or  business,  43  D.  670 
Wonte  spoken  of  person  in  his  office,  trade  or  profea- 

4.  CAar^s  Hade  on  It^formation  ^Another. 
'^^y®  tJwU  only  the  words  of  another  wera  repeated, 

Rapeating  defamatory  words,  66  D.  S48. 
when  a  cause  of  action,  29  D.  266. 

ft.  FrioHejed  Comtnunieationt, 

Oommonicatlons  to  »  body,  board,  or  toibonal,  when 
pnvileged,  16  D.  232.  i     ««« 

In  giving  testimony,  80  D.  714. 
/uJlcW  proceedings^  words  used  in,  12  D.  430;  SO  D. 

Liability  of  ooonsel  for  defamatory  Unguage,  17  D. 

'"^^JJyrf  oommunlcation,  Hability  for,  27  D.  16a 


PriTQefed  eommanloaUoiis,  words  spoken  kj  «m«mi 

ornarty,  hi  oondncting  a  cause.  61  D.  56L 
rnvUage  of  ooonsel  and  parties  in  Judicial   nrnnsoil 
ihgi»SO.  4SL  '^ 

If.   PUADIK*  AHD  PRACnOI. 

Ambigoons  words,  alleging  meaning  of,  83  D.  CSBl 

Amendment,  when  too  late  to  make,  in  aetiuo  for  slan 

der.  70  D.  482. 

Oolloquiuni,  office  and  necea^itr  of ,  20  D.  M. 

deflnition  and  office  of,  4  D.  348. 

its  office,  4  D.  848. 

Oomplaint  for,  where  the  words  used  ara  not  aetioa- 

ablejMrts,  02  D.  671. 

Complaint  in  action  for,  60  D.  134. 

Innuendo  cannot  enlarge  the  meaning  of  the  words.  91 
D.  64.  -^  — , 

deflnition  and  oflloe  of,  4  D.  SOOi 

its  office,  4  D.  349. 

oflfoe  (rf.  Is  explanatory  merely,  12  D.  iH. 
Judgment  for  malicious  prosecution  bars  aothm  la. 

when,  55  D.  308. 
Venae  In  actions  for,  15  D.  224. 

IIL  Malici;  Btidrxci;  JifRnncATioa. 
Character  and  rank  of  plaintiff,  24  D.  ia& 
evidence  of,  in  action  for  slandor,  53  D.  133^ 
of  plaintiff,  18  D.  499;  20  D.  620. 
of  plaintiff  may  be  proved  In  action  for,  29  D.  S08. 
Charge  of  crime,  evidence  neoeesaiy  to  fttsttflcation. 
20  R.  420,  421.  *  ^ 

Covert  meaning  of  words,  when  may  be  proved.  91  0. 

f^l. 
Evidence  to  show  that  no  crime  was  Intended  to  bi 

charged,  71  D.  884. 
Goixl  character,  evidence  of,  admissibility  of .  S  R  SOO 
Mow  pnived,  12  D.  246. 
Identical  wonis  need  not  ha  proved,  13  D.  497. 
Impressions  of  witnesses  as  to  applioation  and  raeao- 

ing  of  words  used,  4  D.  352. 
Justification  by  proving  different  crime,  22  R.  239 
Justiflcation,  evidence  short  of  in  midgatioo,  22  R 

239. 
Malice  defined.  72  D.  429. 
is  implied,  when,  72  D.  417. 
Is  presumed.  71  D.  256^ 
Is  question  for  the  Jniy,  81  D.  56. 
rebutting  presumption  of,  72  D.  430. 
when  implied,  13  D.  497;  88  D.  639. 
when  roust  be  proved,  72  D.  430. 
Pecuniary  coiiditiun  of  plaintiff,  admlsaihilitv  of  evt- 

deuce  of,  60  D.  494. 
Pecuiiiarv  condition  of  plaintiff,  not  admisrihie  ta 

slander,  60  D.  494. 
Proof  of  crime  in  action  for,  what  anflkieatb  W  D 

527. 
Province  of  oonrt  and  Jury  In  trials  for,  4  D.  SSL 
Reputation  of  plaintiff  as  a  defense,  83  D.  640. 
Using  plea  in  Justiflcation  aa  evidence.  II  D.  129L 
Variance  in  proof,  12  D.  246;  13  D.  497. 
Wealth  of  defendant,  admissibility,  3:i  R.  S77-4ML 
W<irda,  how  to  be  construed,  85  I).  462. 
spoken  after  bringing  of  the  suit,  7i  D.  436. 
•poken  at  another  time,  admissibility  of.  60  D.  494. 

IV.     Damaobs. 
Diminution  of  worshipers  at  a  chapel,  72  U.  432. 
Enhancing  by  proof  of  ill-will  or  actual  malioa.  72  D 

480. 
Expenses  Incurred  in  vindication  of  characiar,  72  O. 

4.S1. 
Expenses  of  suit,  27  R.  529. 
General,  proof  of.  72  D    427. 
Hinderanoe  from  preferment,  7t  D.  4SL 
IlliieSH  Ciuaed  hy,  72  D  434. 
Loss  of  custom  of  tradcMnian,  72  D.  4S& 
of  marriacre,  72  D.  AM. 
of  office  or  bu4ine'«,  72  D.  432. 
Mitigating  by  showing  absence  of  actual  malioa.  72  Dl 

430. 
Mitigation,  reports  made  by  others,  IS  D.  4001 

evidence  under  general  Issue,  11  D.  130. 
Must  be  alleged,  if  words  ars  not  actionable  asr  ss,  71 
D.  426. 
be  natural  conaequenoa  cf   woida  apokea.  7S  D. 
426. 
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QC7SI».4fr. 

yiDi.4t& 

iilr ■tiiMiM  of  d«r«Mluit  Mtd  for 

of  pliintiff  not  a  propv  Mbjoel  tor  eon- 

PnapMllfw.  71  D.  480. 
fimtef  duBMCiw  In,  Tl  D.  S66L 
Qoertkm  of,  to  for  jury,  78  D.  429,  431. 
Spodsl,  miao^nnn«MU  InotuieoB  of.  72  D.  4S1 

moil  bo  fclkgod  and  prorod,  7S  D.  42& 

vhot  noovwrnblo,  T2  D.  4S& 

wfaon  aoQOOwy  to  ■ostain  action  for,  72  D.  4S&. 
guBerlng,  rtwio  and  wundod  foollngi  aselenienU  of. 
72  a   ' 


481. 


nt  anotlMr  tiino.  admfaribility  of,  M  a 


BULNDISB  OP  TITUD. 

UUon  ter,  87  D.  SaS,  668L 

tardea  of  ■honrinf  malioOi  87  D.  608. 

OiiiMd,  87  D.  fiOSL 

Dcineats  reqoind  to  mtaln  aetioa  for.  87  D.  60S. 

Onvunoa  and  naton  of  ootlon  for,  87  D.  662. 

VbttMtionabla,  90 D.  108. 

8I«AUaHTBB  HOUSES. 
8ia  BoAAS  OF  Hiautm. 

8LAV1SBY. 
1m  Oemmam  Oimm,  I*  8^  •;  Btatutb  or  Limita* 

fWKitiHlun.  titla  bj,  to  iBoriii  of  davoo  bold  id- 

fir«lj,0fta41S. 
iMato  of  IfaBttattoii,  nuBliv  of, 

a0a7t. 

SUUPINQ  GAB  OOMPANIES. 

las  Qft— M*M  0*^^»*^^^^  II,  1. 

SODOMY. 
8aa  OkDOiAfc  Law,  TI,  9L 

BOUD  TBADBBa 
■at  HraBAM*  AMB  Win,  1, 8L 

BOVBBBIQNTY. 

or  Idosanoii,  in,  1,  a;  Taiahoi. 

tlMpoo|ilo,UIX61T. 
tiM  wv«ri%B.  U  D.  617. 
BOt  raoofarabia,  16  D.  407. 


piavantad  1^, 


>0rA< 


GuvUmtmtct 


diiatlrom,18D.  800. 
of,  not  nbjoot  to  aontrol,  88  D. 


of,SSD. 


88  D.  861-008. 

to  oompol  porf < 


\: 


H«,88D.808L 


Uaita,  poopla  or  itato  art  ownon  of  all  not  rraniod, 

ttb.  04& 
Wfl  rigbt  of  rotroff  affstaMt^  IS  D.  118. 
Mut  boand  bj  fwanl  words  In  a  rtatnta,  16  D.  880, 


!«-4  bonad  by  atototo  of  Kflritatloao,  16  D.  SSOi 
^'^Hf  of,  an  acainota  trwot  daod,  80  D.  676. 
Prnpertj,  aolsaro  of,  by  atato  to  praraat  orioM,  60  D. 

Mi  Bo  afalnat.  20  D.  676. 
mot  aoafor  dopoait  mado  by  It,  68  R.  608. 
>M«.  whuthar  aabjoot  to  atatntoof  UmitoUona,  43  R. 

T^uuIm  ia  adjnnct  of ,  60  D.  688L 

UttitoJ  atataa,  oooto  aoiart,  not  reeororablo,  10  D. 

407. 
Cnicad  Stataa,  gandahmaot  of  dommndi  dua  from,  18 

D.  900L 
Vhaa  bound  by  foHtals  In  Ita  granta,  10  D.  764. 

8PBOIAL  PABTNBB. 
Bm  pARmaaaaip,  V. 

SPECIAL  PBOCBBDIKGa 
flaa  JraaMina,  III,  8,  4. 


SPECIFIC  PBBFOBMANCB. 


8. 
8. 


6. 
0. 


Wmbr  Lis. 
L  MMtvmlUy  mnd  C§rtmint^ 

CaiUroetc  Riimting  Co  /*«ri«mally 
or  Penonal  Services 

Volunlary  ContracU;  /aadeyua* 
ey  qf  Connderatwn. 

Per/vrmance  fry  Plaintif. 

Laehu  or  Lajne  qf  Tinu  a»  Bqm 
to, 

7.  De/eet  or  Want  of  TitU, 

8.  MuoeUanevua  Cases. 
IL     Plbadixo  akd  PftAOTlCn. 

L    Wun  LiiB. 
L  JfiKua/tty  and  Certainty. 

Afraamant  whiob  ia  binding  only  on  ona  parVt  68  D. 

632. 
CaruliitT  aa  to  party,  80  D.  004. 
aa  to  ttma  and  modo,  SO  D.  004. 
aa  to  conaidorAtion,  20  D  008. 
In  dmcription  of  aubjoct-mattor,  20  D.  001^ 
re<{uijiio,  20  D.  OHl. 
Ouuri  will  not  (raine  a  oontract,  20  D.  001 
Dlatiiiet  agroemant  toiall  and  con  ray  ia  requtrod,  80 

D.  06S. 
Inatrumenta  In  wrltinr,  raforming  and  aiding  dafact- 

Wa  axocntion  of,  21  D.  703. 
Partiea  moat  undarataml  contract  in  lanHi  way,  20  D. 

002. 
Unoartainty  In  aubalJIary  part,  20  D.  07Ol 

S.  ^ratid. 

Contract,  fraudulent  or  illej^l,  if  oxacutory,  court  will 

not  anriin'a,  S4  D.  76<'>. 
Partioa  cannot  enfitrce  conti'act  fraudulent  aa  to  erad- 

iton,  SO  R.  618-520. 
0paci0c  porfonnanoa  of  agraamant   not    raducad   to 

writing  owing  to  frand  or  fault  of  dafanJant,  61 

D.  144>140. 
Unoonaeionable  bargain,  88  R.  184. 

8.  Contraets  RUating  to  Personattif  or  PertoneU 

Serviest. 

Cbattola,  Juriadletion  of  aquity  to  oompal  delivery  of' 

61  D.  668. 
Contract  for  |ieraonal  aorrlcea,  18  D.  816. 
for  aala  of  atock.  88  R.  074. 
of  aale,  wblcb  may  ba  oompeniatad  In  aoney,  80  L 

074. 
to  convey  poraonal  property  or  patent  rlglii,  71  D 

734. 
Equity,  chattels,  Juriailetion  to  oonapol  deiirery  of,  61 

D.  hSU. 
Gift,  fpeciflc  eiiftircement  of,  81  D.  40S. 
Speciflc  performance  of  contract  to  deliver  a  chalM, 

43  D.  024. 
Tbeater,  action  to  eompel  performance  of  contract  to 

play  or  (lerform  at,  71  D.  760,  761. 

^   Voluntary  Contraeti;  Inadeqtuey  qf  Csnstdsr^ 

tion, 

Ci>naideration  required,  23  D.  424. 

Inadequacy  of  consideration,  when  a  ground  for  re- 

fusing,  15  D.  29tf,  3u4. 
Not  denied  becauae  of  tubaoquent  fluctuation  In  prtoa 

of  currency,  16  D.  803. 
Of  contract  fjayable  In  a  fluctuating  currency,  1  D. 

479. 
Rarely  denied  for  inadequacy  of  pricea  if  laada  were 

■old  at  auction,  16  D.  SOS. 
Voluntary  agreementa,  baaad  on  meritorlooa  eonaid- 
eration,  23  D.  425. 
agreement,  poaaeaalon  taken  under,  entitlea  donee 

to  f|>eciflc  performance,  2S  D.  429. 
agreement,  apeolfle  performance  of,  when  decreed,  28 

D.  428-481. 
agreement,  truata  arf alng  under,  28  D.  488L 
agreement  under  eeal,  23  D.  424. 
contract  not  decreed,  16  D.  302. 

6.  Per/ommnee  by  Plaintif. 

Not  decreed,  if  complainant  cannot  folly  oarform  oo 
bb  part,  12  D.  824. 
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Statute  of  XVauda 


Pfert  perfomaMt,  •nforeemeiit  o<  oontnMi  M  law  oo 
frooBd  of,  Si  D.  18d-181. 
pwfomaMa,  to  take  CMS  oat  of  itetnto  of  frBadi,n 

D.  I^-ISI;  M  D.  68»-647. 

flL  Lmehti  9r  Lapu  t(f  Tim^  mi  Bmr  U. 

Dolaj  la  apptyinr  for.  8S  D.  645. 

■qufty,  iMhot  m  bor  to  volt  for,  M  D.  ISl. 

kelMO  of  rtockholdora,  M  D.  ItS. 

hchei  of  ttockholden,  whon  «o  groond  for  domrfaf 
roliof,  64  D.  1S2, 188. 

kchofl,  walTV  of,  M  D.  184 

laches,  wboD  not  a  bar  to,  64  D.  184. 
Reelect  ■•  a  bar  to  iuit  for,  00  D.  tU. 

7.  D€/eM  er  Want  ^f  TiiU. 

OoBpelUiif  porehMer  to  take  eneomberad  proper^, 

46  D.  682. 
Ooatnei  to  make  good  deed  reqviree  good  tttle,  70  D. 

780. 
Befuaal  of,  for  want  of  titte,  48  D.  886. 
▼eador  moet  be  able  to  give  porfeet  title  to  the  whole 

land,  28  D.  4tt. 
What  title  purehaeer  win  not  be  raqolred  to  aeeept»  14 

D.  71. 
When  vendor  olaims  tttle  bj  preeeription,  14  D.  7L 

8.  MUoeUamemu  Cm$M. 

▲etioa  lor  ipedfle  performanoe,  1  D.  478;  18  O.  n8» 

824;  14  D.  71,  277,  278. 
Agreement  to  make  a  deviae  or  beqneet,  88  D.  787. 
Compelling  hiuband  to  proeure  wife'i  aaeent,  80  D. 

676-670;  00  D.  616w 
Dtoeretion  of  oonrte  la  inita  for,  16  D.  808:  28  D.  428. 
CHving  indemnity  againet  wife's  claim  of  dower,  70 

D.  46& 
Lande  in  another  state,  speclflc  performance  eoacem- 

ing.  67  D.  OS. 
Of  agreement  to  devise  property  by  will,  60  R.  IIL 
contract  of  manied  woman,  when  not  decreed,  10 

D.  288. 
eootnct  to  boy  lands  at  ezeoation  sale  for  the  ass 

of  another,  14  D.  278. 
contract  to  leace,  20  D.  60Ol 
contract  within  the  sUtate  of  frands,  14  D.  877. 
Parol  agreement  to  convey  to  eon.  26  R.  460l 
Payment  alone  not  sufficient,  27  D.  746. 
▼eador  and  vendee,  suits  for  qwcifc  performanoe  be> 

tween,  67  D.  277. 

IL    PuBADUic  Ain>  PEionca. 

Jnrisdlettwi  of  equity  over,  28  D.  423. 

Partlae  to  salt  tor,  Intsnnediate  vendors  sboald  be,  80 

D.  626. 
Party  reeistlng,  what  muat  show,  70  D.  780. 
Title,  trial  of,  in  suit  for  speeiflc  performance,  80  D. 

486. 
▼eadort  salt  for,  and  relief  proper  In,  40  D.  lOL 

SPENDTHRIFTS. 
■taiole  eoneeniine,  In  Maasacbuaetts,  88  D.  IM. 

SPRINGS, 
flee  WATsa-couMBs,  XI7. 

STAKBHOIiDBES. 
See  Oamiro,  IIL 

STARB  DBOISia 
Dedslons  of  Supreme  Court  of  United  States,  60  R.  276. 

of  courts,  when  and  how  far  antboritv,  66  D.  884. 
Doctrine  of,  does  not  ariss  from  a  single  decision.  68 
D.  688. 

8TATB. 
flee  SovBEsiexTT. 

STATUTB  OF  FRAnD& 
L    OoKSTsocnoir  avd  Bprnrr  or  8rATor& 

n.      OONTRACn  WTTDIN. 

L  Contractt  Relating  to  Realty, 
2.  Cantracti  Relating  to  PertonaXty  or  Regu- 
lating Conduct. 
8.  Contraeu  not  to  6e  Por/ormtd  wUhin  a 
Y*ar, 


4  Inmtnmoo  Cantraett,  0r  im  j 

Anotkof^t  Debt  or  D^auit, 
L  Fraud;  Comnelling  Roatit^tionL. 
Ow  Orof  AUorattonM  of  Contract, 
IIL    pAiv  PiRPOEMABoa  OR  Diuvaav. 

IV.      MSMOaAITDIUI. 

▼.    PLBADive  Aio)  WAivaa. 

flee  AavnoHi;  Qmowma  Gnon;  Bfauiiw 

Axca. 

PMul  gift  of  buid,  see  Qira,  IIL 

L    OovmoonoK  ams  EFPaor  or  Btaxutb. 

Agreements  made  in  another  state  or  ooontry,  88  DL 

776w 
Applicatloa  of,  to  oontncta  made  la  sno4l>er  stau  er 

eouotry,  08  D.  776w 
Effect  of  the  statute  ss  a  defense.  If  D.  eSL 
of,  upon  oontncta,  16  D.  02,  64. 
of,  upon  contracta  fully  performed,  IB  Di  OS. 
of,  upon  contracts  pcff ormed  on  ooa  aido  oo^,  II 

D.  68. 
of,  where  contraot  Is  partly  perfonnod,  U  D.  A 
Eztra-tenitorial  operation,  08  D.  777. 
Provisions  in  English  statute  ragardlnff  villa  KoaanSlj 

re-enacted  in  America,  SO  D.  46. 
Verbal  contracts,  when  enforced  hi  equitj,  17  D.  I& 

n.    OoimiAarB  vrrara. 

L  Contraot§  Relating  to  Roaltp, 

Agent,  deed  bj,  without  author!^  in  wrttlag;  «bm 

good  as  a  oontnct  to  sell,  17  D.  66b 
Agent's  authority  to  sell  land  need  not  be  ia  wxltiag, 

17  D.  68. 
Agreement  to  pttrebase  lands  for  another,  00  D.  TOO. 
Oomplalnt  need  not  show  that  contract  was  la  wntinf , 

16  D.  140. 
Contract  affecting  realty,  when  to  be  In  writing,  17  Dl 

68. 
Bzeeutlon  sales,  spplication  of,  to  agrreeoMnts  to  par* 
chase  land  for  oefendant  In  execution,  40  D.  21L 
Oral  agreement  to  f  onn  partnership  to  purohaM  Luki, 
validity  of ,  00  R.  870,  380. 
agreement  to  purdiass  land  for  Joint  benefit,  00  R. 

870. 
agreement  to  ssoure  conveyanee  from  third  penM, 

00  R.  870. 
agrsement  to  share  profits  of  real  estata  apecwtatln^ 
00  R.  8801 
Parol  eootract  to  convey  lands,  07  O.  iXL 
giftof  land,  68  D.  648. 
parUtton  of  lands,  validity  of,  61  D.  74t. 
promiss  to  pay  for  snrreiider  of  lease,  SS  D.  16Sl 
Promlie  to  pay  for  exoees  in  tract  eonveyad,  1 14.  U 
Promise  to  reoonvey,  72  D.  102. 
Sale  of  growing  crope,  17  R.  606. 
Surrender  of  leaee  by  parol,  81  D.  I86w 
Trees,  contract  for  sale  of  growing,  8S  D.  488. 
agreement  that  trace  may  be  cut  down,  SS  O.  SSI 
eontract  for  sale  ol,  whether  within  statute  of  frmiaH 

00  D.  040L 
growing,  sale  of.  whether  wlthla  statute  of  frsad^ 

SOD.  182. 
growing,  parol  agreement  for  sale  of,  80  D.  ISL 
sale  of  growing,  17  K.  60fr-00L 
sale  of  growing,  whMher  and  whea  within,  86  Dl 

182. 
sale  of  growing.  Is  within  statute  at  framis,  01  a 
207. 

2.  ContraoU  RetaHng  to  Peroonaity,  or  RmguloHf 

CondweL 

e 

Airreement  not  to  engage  in  a  rival  business,  70  D.  4tA 
not  to  buy  goods  from  another  person.  OS  D.  SSl 
to  manufacture  and  deliver  goods,  82  D.  t6S. 

Contract  (or  articles  not  in  existence,  64  R.  1<M,  1(& 
for  articles  not  ready  for  delivery,  64  R.  lS4-I7a 
for  articl'-e  to  be  manufactured,  54  R.  164-170. 
for  eervice  Is  not  within,  03  D.  87. 
not  to  do  bu!)i!ie«  in  a  specified  place,  60  D.  722. 
to  mannfaotui  e  articlee,  when  not  within,  0  D.  i8& 
to  sell,  when  not  within,  0  D.  l»i. 

Restraint  of  trade,  contracts  in,  98  D.  86. 

Sale,  where  toinething  to  be  done  before  dsUveiy,  M 
B.  16&-170L 


•Mtoto  of  Vrftuda 
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«ita.,wtthlii.lftB.80L 

not  Mm  I*  P^fpnwmd  wUkkk  a  FMir. 

wfaidk  maj  poMiMj  be  p«rf<inB«d  within 
one  ;«v,  S8  D.  682. 
AfnnwDti  whicfa  an  luTftUd  Imcaom  (h«j  cMumi  be 

ptttorocJ  in  on«  jenr.  t8  D.  Q2S. 
OHtnct  void  m  noi  to  M  ptrfoimed  wttldn  yMr, 

«hn,ttE.4!L 
biaptaof  eontncte  wltliin,  OS  D.  Ml 
•r  OMtnets  Boi  to  be  perfonnad  within  a  jear»  9S 
D.tt. 
LaHt  tar  ssva  tbaa  oao  jaar  to  eommanca  In  f  uittn» 

»D.8fc 
lb  wanj  at  «ad  of  II  vo  yean,  OS  D.  88. 
Aepeuv  at  a  desicnaied  place,  08  D.  88. 
aippoct  a  paioon  dorUv  hia  life,  W  D.  88L 

within,  bacanoe  th^  cannot  ba  peifonnad 


wfthiaaTCar^aSD.  88L 
a^btpcifonnod  wfthln  a  year,  03  D.  8ft,  8& 
Mjke  peffonnod  wHhln  a  year  of  the  daath  of  a 

PHty,  70  D.  41& 

i  laiwwea  OomtnmU^  »  to  Anmmr  >br  ^noOer'f 
DeM  or  iVatitt. 

OBhlml  ■ndertaUof  la  within,  06  D.  851 
nraat  bo  In  wnting,  06  D.  864^ 


DilniianoCcoUatoralpromi8ee.»6  D.  868. 
Oanncy.  eooiract  of.  most  ba  in  writing,  00  D.  608L 

aetvithia,  M  IL  flM-aoa 
Iwi—ifty,  eoatracta  of.  06  D.  880. 

ef ,  when  moat  bo  in  writing:,  86  D.  884. 
are  oxoaptiona  to,  7  R.  OOi 
fegr  one  not  a  parly,  7  R.  8& 
atnct  of,  need  not  be  written,  10  R.  601 
See  IiisrnAVca. 
Sfv  pmaiMto  pay  debt  of  Ann,  46  R.  800. 
Onl  poBiMa.  *'*ftrni*flt  of  caaea  within  the  fUtote, 
HD.S6L 
INBlMik  bliniiiii  of  caaea  without  the  itatute,  86 

aoi 

0>%iBelpniniBaaar«notwtthfai,06D.  868. 
praBri«topaythedobl8ofothers,06  D.  866. 
raNl«iHtnettoinanraarevaltd,lO  R.  800. 

to  p^  the  debt  of  another,  6  D.  821t  16  D. 


orlginel  and  collateral,  87 

■i^  te  debtor  not  within,  46  R.  88& 

toaratrfor  deUof  another,  81  D.  614;  88  D.  100, 

m,IM;87D.  168;  4SD.780. 
toiaiaulerdebtof  another,  itatement  of  oonaid- 

Mtione^tiD.  SSS. 
lodiUflr  to  pay  hie  debt  la  not  within,  100  D.  810. 
ttfir  tnother'i  debt,  when  within,  46  R.  206-801 
hwilM  le  pay,  debt  of  another,  when  not  within,  67 

OiUl 
4Ataf  eaothv,  WMiriileiatlim  nfllclent  to  npport, 

•  D.W. 
4*taf  ■wther,  beeed  on  new  eooalderation,  06  D. 

81 
4Atef  MMslher,  where  he  eontinuee  liabie  therefor, 

tiaeu&ateral  promlae.  05  D.  261 
4ibt«l  inotber,  when  oollateral,  06  D.  861 
Mt  of  another,  when  an  original  pvomiie,  71  D. 

•H:a6D.t61 
Ma«I  iBolher,  where  pramlnr  doea  not  beeone  a 

■nvty,  96  0.  261 
Mtofuiocher.66  D.  86a 
hr  foodito  bedeUvered  to  another,  06  D.  800. 
*«  rndi  pwtkwely  er>ld.  06  D.  SOL 

farMrnoato  be  rendered  to  another,  05  D.  800. 
Mhvi  o(  lery.  whai  cooaideration  for  promiee  to  pay 

tbi  date  of  another,  88  D.  621 

1  frwmi;  CompMing  lUatU^aUn. 

M^efll  not  pomltaae  of,  to  perpetrate  frmod,80 

D.g2.T01 
"eo^wy  tarnnleee  rendered  or  moneya  paid  under 

•Mtnetfwd  by.  78  D.  61 
*"<(«  arament  waa  by  fraad  pveTonted  from  being 

fttiQeTitiiig,61D.  146. 

«•  Onra  «M  an  acreeoMnt  that  the  agreement 

*nU  be  pot  in  wiMm.  a  0. 144. 


1  Oral  AUeraiioni  tf  CSimtrael 

Within  itatute  of  frauda,  oral  egreement  ehangli^ 
time  of  performance,  100  D.  100. 
Offal  agreement  redoung  rate  of  Intereat,  100  D.  100. 
oral  change  in,  conaiueration  toeupport,  100  0. 170 
oral  Tanatlona  of,  100  D.  160, 171 

in.     PAtT  PniOBMAVCB  OE  DlUTIBT. 

DeU^ery  and  acceptance,  oonatmotive,  wliat  culBelent 
87  R.  16-21 
manoal,  of  bulky  gooda,  87  R.  16-81 
what  Bufllci«nt  without  removal,  87  R.  16-21 
I>eliT«ry,  to  take  eale  out  of  etatute  of  fraoda,  60  D. 

760. 
Parol  agreement  to  convey  landa,  when  enforceable, 

90  D.  700. 
Parol  purebaee  of  tend,  what  will  take  out  of,  84  D. 

400. 
Part  verformanee,  act  of,  mnat  be  in  execution  of 
agreemvut.  68  D.  641 
aeu  uf .  requtsiu  to  take  agreement  out  of  etatute 

of  frauds,  &3  D.  640-647. 
doctrine  of ,  ia  an  equitable  one,  68  D.  640. 
eff«et  of,  at  law,  6S  D.  680. 
effect  of  part  ur  full  performance  of  a  oontract  Toid 

by,  82  1>.  120-181. 
Miforoement  if  contiaet^  beeanee  of  part  ^perfone> 

anoe,  82  D  12»-181. 
labor  and  service  of  vendee,  68  D.  641 
making  improvementa,  53  D.  64L 
marriage  a  niit,  ^S  D.  644. 
meaaunng  land  is  not  6S  D.  640. 
mieoellaiHMXia  luiitauoee  of,  68  D.  641 
must  be  soma  act  done  after  making  oontract,  68  D. 

640. 
must  be  by  some  act  done  In  poreuance  of  eontradt 

63  D.  640. 
payment  of  purchase-money  is  not,  98  D.  881 
ineparing  d«*d  is  not,  68  D.  640. 
Ukes  oaae  out  of,  00  D.  700. 
tendering  deed  is  not,  68  D.  640. 
wiiat  deeiuea  to  be,  general  rule,  68  D.  541 
what  suAcieiit  to  take  eaae  out  of,  03  D.  830. 
Payment  of  purchase  prloe  ia  not  a,  18  D.  120;  87  Di 

745. 
Payment  of  pnrchaee  price  with  other  acts,  when  ia  a, 

12  D.  120. 
Receipt  without  acceptance,  effect  of,  on,  7  R  461 
Sale,  acoepUnoe  required  by,  40  D.  826.  831.  ' 
Sales,  delivery  required  by  itatute  of  frauds,  40  D. 

820-330. 
Yoluutary  performance  of  part  of  contract,  voU  vn* 

der,  61  D.  746. 
What  are  acU  of ,  1  D.  86;  17  D.  61 

IV.    MmioRAXDinL 

Broker's  bought  and  sold  note  must  agree,  80  R  711 

Certainty  required  in,  26  D.  602. 

Contracta  made  in  name  of  agent,  98  D.  67. 

Defect,  how  curablu,  47  R.  533. 

Description  ot  lauds  in  oontraots,  what  enfllc^ii,  06 

D.  676. 
Identification  of  doeumenti  eontaining,  by  parol,  48 

R.  347.  841 
Judicial  sale,  memorandum  to  take  out  of  riatute  d 

frauds,  76  D.  807. 
I^tUr  ae,  42  R.  847,  841 
May  he  m  several  docunienta,  42  R.  847,  841 
Memorandum,  form  and  sui&cieiicy  of,  66  D.  661 
required  by,  84  D.  665. 
siKniiig,  by  whom  mufft  be,  66  D.  401 
Parol  evidence  not  admissible  to  vary,  80  D.  711 
Parol  evideuve  to  affect,  47  K.  6^,  t»34. 
Signing  by  Uie  par^  to  be  ehaiged  la  sufficient,  86  E. 
643-541 
by  vendee  alone,  66  D.  844. 
by  vendor  alone,  66  D  84^ 
Subscri|ition  by  party  sued  is  sufflcient,  86  R.  644  641 
Sufficiency  of,  47  R.- 532-634. 
Telegraph,  etatute  of  frauds  as  to  eontracta  made  hm, 

08  D.  611 
What  is  a  sufficient  signing,  7  D.  888;  20  D.  678;  80  U 

111 
What  must  eUte,  SO  D.  7U;  88  a  808,  671 
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T.      PlAADiyC  AKD  WaITBE. 

OompUtfnt  n«6d  not  show  tiiat  contract  wm  in  wriV 

\ng,  16  D.  149. 
Equity  toMj  enfotn  uwrtfon  of,  03  D.  INi 
PIm  of,  what  should  tUte,  86  D.  687. 
When  defoctivo,  86  D.  688. 
Pleading  by  dflfendant,  when  unneooMaiy,  86  D.  686. 

bj  gonaral  donial,  86  D.  687. 

eoDtract  not  to  bo  aTonod  to  bo  In  writing,  86  D. 
684. 

aontracta  reqalred  to  bo  in  writing,  86  D.  6B6b 

dofonao  of,  UDdar  Die  cudaa.  86  O.  687. 

dafaoaa  of,  when  miui  be  pleaded,  72  D.  lOlL 

In  aoma  form  is  eeaeutial,  86  D.  686. 

promiac  to  paj  debt  of  another,  80  D.  686. 

showing  eontract  to  be  parol,  whan  subject  to  do- 
murrer,  86  D.  686. 
Btrangar  maj  not  unfa,  08  D.  758. 
Waiver  of,  86  D.  686;  08  D.  768. 

8TATUTB  OF  LIMITATIONS. 
L    EMAomurr,  Or«iATiOH,    Vaumtt    ahb   Ooh- 

STEUCnOK. 

IL    OovPLicT  OF  Laws  as  lOw 
ilL    PiMORs  AMD  Acnoxs  ArricTBD  it. 
L  For  and  Offaiml  Whom  Ruiu. 

m.  Attorneys,  Agauts,  Bailees,    F^actora, 

OfBcers. 
h,  Ooardians,     Partners,     RoTorsiooan^ 

Heira,  Purchaa«ri  at  Execution, 
a.  MunicipUltlea,  SoTeralgri  Power. 
d.  Administrators  and   Exeoators;    As- 
signees. 
«.  Guarantors  and  SuretleSL 
ti  Aetiom  AffeeUd  6y. 
•.  Accrual  ol  Action. 
h.  Trusts. 

«.  Aooonnts  and  MisoenaiuoiH  Actiona. 
.  D%$abUUieM. 

a.  Absence;    Hon-residence;     Imprison- 
ment 
h.  luftm^;  Insanity;  Slavery;  Oovertora. 
4,  Successive;  Subeequent;  JolnL 
L  AeU  Suapending  or  Frtv^nting  Running; 
Death. 
IT.    Revival  op  Debt. 

1.  J  cknouledgmentf  OengraUy, 
i.  By  One  JouUly  LiabU  t  fey  Jtesstilsr. 
t.  Part  Payment 
4.  Legidattve  Power  to  Rewfm. 
▼.    Bbpect  op,  om  Debt, 
vl    pbeadiho  akd  kvidrnob. 

YIL      LiMITATIOXS  IE  EQUITT 

Baa  Adveese  Poasemio:*;  AsiioxiraKT  foe  BswEFrr  op 
CEEErroRS,  V;  Attornet  aed  Cliemt,  IV;  Baee- 
E0PTCT  AMD  lEsoLvsycT,  YTII;  OoxPLior  OP  Laws, 
III;  Dower,  IV.  I;  Eqihtt,  FV,  1;  IvjuNcnoMH,  I, 

t:   IESUEARCE,  Vll;  NUISAECEE,  IV;  FAET>SRltBlP, 

Vlll;  Pebscriptioe;    Rihaiedeee;  Soveeeioett; 

TEUStS  AED  TeUBTEBS,  V,  t, 

L  BsAorHBET,  Opieatioe,  Validity  akd  Oohstroo- 

nox. 

Affects  the  remedy  only,  and  may  be  changed,  60  D. 

3»1. 
Amendatory  statute  enlarging  time  to  foreclose  ebo- 

chanie'i  lien,  60  D.  801 
enlanrinir  time  to  sue  in  ejectment,  60  D.  802. 
suaute  enlarging  time  to  sue  on  sealed  writing,  60  D. 

S02. 
sutute  limiting  time  to  sue  on  Judtrment,  hO  D.  801 
•utiite  shortening  time  to  bring  suit,  60  D.  SOI 
Onskructtnn  of,  60  D.  :^l. 
(>»nitiiutlonality  of,  60  D.  SOI;  61  D.  657. 
Uepriving  persons  of  all  remedy.  60  D.  304. 
Eioeptions  not  recognised  If  not  named  In  statute,  IS 

D.  868. 
Plmt,  when  pamed,  86  D.  68. 
Is  ci>niititutional  if  some  remedy  Is  left,  65  D.  201 
Limiting  time  to  sue  In  contract  Is  valid,  26  R.  104- 

107. 
Reaaonableneaa  of,  who  to  Judj;e,  60  D.  Ml 
Bopeal  of,  and  iUeffoct,  28  D.  881 


vmHdl^.a 


D. 


Sutute  extending  for  prosecuting  offi 

R.  677,  671 
Suspending,  by  loglslativo  action,  60 
Tbaory  of ,  60  D.  SOL 

IL    OoEPLicT  OP  Laws  as  lOw 

Bankrupt  act,  effect  of,  on  sutute  of  HmiUtknis,  41 0- 

441 
Foreign  sUtutes  of  Ilmttatlon.  dlstinetioo  botweeo  (fif- 

tersnt,  22  D.  861 
Lex  fori  governs,  12  D.  601. 
Of  another  eUto,  effect  elsewbers  on  aotlosn  la  tkii, 

48D.  61 
SUtuU  of  llmltetlons,  effect  of,  22  D.  SSSl 
Statute  where  suit  Is  brought  prevails,  SS  D.  S61 
Sutntoiy  bar,  effect  of  removal  of  parties  to  another 

oountxy,  22  D.  861 

IIL    Peehoes  aed  AcnoEB  Appi 


L  ^or  and  against  Whom  Runs. 

m.  Attorneys,  AgenU,  Bailees,  Factors,  OAcera. 

Agent,  when  begins  to  run  in  favor  of,  99  I).  301. 
Attorney,  limiution  of  action  aguinKt,  38  D.  571. 
Bailor  and  bailee,  effect  of  stitutea  between.  »J  D  .t.9 
Oommenoement  of,  on  money  oollected  by  agvnL,  t»  b. 

601 
Factor,  when  begins  to  ran  In  favor  of,  00  D.  301 
In  actions  against  oflloer  for  failure  to  gi«^  notioa.  SI 
D.  m. 

tor  false  returns,  S8  D.  271. 

for  official  or  professional  neglect,  S8  D.  270-271. 
In  pases  of  money  oollected  l^  an  attorney,  46  D.  671 

b.  Quardians,  Partners,  Reversioners,  Heirs,  Pttr> 
chasers  at  Execution. 

Against  mirchaaer  at  execution  sale  who  ha*  not  taka 

out  nis  deed,  68  D.  61 
Does  not  run  against  heir  whUo  titers  Is  a  tcnaot  bf 

curtesy,  16  D.  440. 
Guardian,  when  begins  to  run  In  favor  of,  90  D.  381 
Partner,  when  beKins  to  run  In  favor  of,  90  D.  SOt. 
Shtriff's  deed,  limlUtion  of  action  on,  68  D.  61 
When  runs  sgainst  revenionem,  80  D.  176. 

«.  Municipalities;  Sovereign  Power. 

Action  for  public  money,  48  R.  81. 
Againnt  lands  held  for  public  use.  62  D.  488L 
Application  to  actions  hy  municipal 

D.  710. 
Cities  and  counties,  runs  against,  06  D.  740l 
Does  not  run  against  the  stau,  06  D.  740. 
Highway,  title  to,  may  be  acquired  by  adi 

sion,  48  R.  24-«8. 
Immunity  of  municipal  oorporatioa  frosa  atatau  «f 

limiUtlons,  32  D.  710. 
Lands  dedicated  to  public  use,  S2  D.  TIO-TZL 
LimiUtlons  In  city  charter  do   not  apply  to  tons, 

when,  28  R.  671 
Municipal  corporatloiis  are  within,  48  R.  S4-J1 
SUU,  whether  subject  to,  48  K.  SO,  31. 
SlreeU,  adverse  possession  of,  SS  D.  71^72L 

d-    Administrators  and  Executors;  Assigncea. 

Administrators  and  executors,  when  begina  to  ran  ia 

favor  of,  00  D.  804-4»NL 
Appointment  uf  executor  In  another  sUte  does  aei 

put  sUtuu  in  motion,  66  l>.  6U.i. 
Assignee  for  benefit  of  creditors,  sutute  does  not  na 

in  favor  of,  09  D.  807. 
In  favor  of  executor  de  son  (orf,  00  0.  301 
Retention  by  executor  of  debt  liarrod  by,  71  D.  lOi. 
Waiver  by  executor  or  admiuibtniti^r,  71  D.  104. 

e.  Quarantora  and  Suretiea. 

In  actions  against  guarantora,  when  begins,  61  D.  107. 
against  sureties,  when  begins,  61  D.  601 
between  sureties,  when  begins,  61  D.  60S--607. 
by  sureties,  when  begins,  61  D.  604. 
Surety,  action  bv,  agalnat  co-aitrety,  when  statute  ti 
limiutions  begins,  61  D.  606. 
action  by,  against  principal,  when  staHUe  of  Umiv 
ations  begins,  61  D.  604. 

1  ^cfiofis  Afeeted  6yL 
a.  Aoerual  of  Aetkm. 
Action  for  fraud  eoauneuees  at  dlsooveiy,  11  H  m 
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Befins  to  ran  wh«n  oaum  of  Milon  Mcroes,  98  D.  107. 
Heirint  to  ran  wh«n  the  Injunr  it  dono,  not  whoa  ii  U 

flnt  felt.  88  D.  C7a 
CoranMnoenMnt  of,  andor  void  jfift,  S7  D.  S08. 
UmiLaeions,  oomroenooniant  of.  In  faror  of  fraudalent 

vendee,  V  D.  MS. 
Uai* atioos,  denuuid  when  rMfiiirBd  to  ttari  aUtate  of, 

tt  D.  468. 
PeraoQ  oorapoteBt  to  mio.  necoMity  for,  88  D.  498. 
Wbeihor  sUtate  eommmioM  whoa  than  \m  no  panoa 

taaiM,14  O.  SSL 

h.  TtmtiL 

AKdBBi  ftctf OB  bj  depositor,  19  D.  4tQ. 

AiaiMt  tniateo,  biikto  Milit<  ^m  tnu(.  84  D.  TV ;  42 

0.447. 
Otttd ftM  (nM<,.wlMO  bamd  by,  W  D.  888. 
Kxpren  tmt,  lapoo  of  thns  aa  a  bar  to,  W  D.  808. 
lUtote  doM  not  operato  acalnat,  M  D.  888l 
what  will  put  slatato  In  motion,  98  D.  891. 
In  cues  of  trust,  60  D.  818. 
laplied  trusts  arisEnflr  't^™  flr»ad.  statats  begins  vpoo 

dtaeoTorj  of,  90  l>.  89L 
operation  of  stotote  in  oasst  of,  99  D.  890-391. 
Lapae  of  tima  as  caraatlng  prasnmption  against  trust, 

99  0.898. 
HdBSTi  bald  In  tnut  or  on  daposlt^  statata  does  not 

pin,  99  D.  896. 
BanMn;  tra<t.  whsB  baflfins  to  mn  a^niit,  99  D.  887. 
SUtate  of  limitations  as  affecting  trusts,  8  D.  491;  11 

0.  44;  U  D.  878;  SO  D.  17L 
Tnm  eaass,  S|»plleatlon  to,  44  D.  169. 

s.  Aeeoants  and  Miaoenanaous  Aetiona. 

Amooats  batw«!«a  mardunts,  whetber  affected  bj,  89 
D.n. 
eonearainf  trade  of  marebandise.  what  ars,  89  D.  7&. 
traat  be  open  aad  eorrent,  89  D.  76w 
Hotaal  aceoant.  8  D.  48. 
antoal,  between  partners,  89  D.  84b 
Mtoal,  eradits  to  make,  musk  be  aathorisad  bj 

botbpartlaa,  89D.  88. 
■ntoal,  emita  of  pajments  do  not  make,  89  D.  88. 
motail,  not  between  merdumta,  99  D.  78. 
sratoal,  wbttt  are,  89  D.  8L 
■stoal,  written  akai]rst,  whether  essential  to^  89 

0.84. 
sot  omtnal,  89  D.  84. 
nstad.  89  D.  78,  89,  8& 
vhathar  nnist  be  in  writing  to  be  ezoepted  from,  89 

D.77. 
with  ttsms  an  on  one  side  are  not  open  or  enrrentt 

8»D.  76L 
Ketkn  on  Jndgnsnti  not  barred,  when,  IS  R.  788^ 
n<t  of,  on  mortgage^  84  D.  SSQL 
i^jwtmeat,  Jndffmffit  in,  effect  of,  on,  (4  D.  545-547. 
Is  iotieos  agalnat  dark  of  court  for  taking  insuffl- 
eieat  bond,  88  D.  STL 
notuy  for  giving  false  aartlAcates.  83  D.  STL 
Ib  ndts  against  stoekbolden,  49  D.  810. 
loitttdabtor  aet»  Judgment  under,  effect  of ,  on,  47  D. 

84L 
]lbns7  bad  and  reeelTed,  statute  of  limitations  In  ao- 

tkmsfor,  40D.  508. 
On  bank  notea,  64  D.  774. 
Stockholders,  limitation  of  action  against,  for  corp»> 

rftte  debts.  49  D.  310. 
Writ  of  rigbt,  within  iHiat  tims  it  maj  be  prosscnted, 
WD.178W 

8.  DUaHlUiM. 
€.  Abssnos;  Ifon-rssidanee;  Imprlsonmenl 

AlneBoe  from  state,  86  D.  78. 

from  itate,  effect  on,  18  D.  888. 

bm  state,  effect  of  umponuy,  77  D.  i50i 

raooQsiiTe,  86  D.  74. 

to  stup  running  of,  must  be  snch  as  to  change  donh> 
idle,  88  D.  644. 
BcfoBd  seas,  dsflned,  IS  D.  788. 

cxoeptioa  of,  86  D.  78. 

held  to  mean  oot  of  the  state,  IS  D.  788. 

beld  to  mean  ont  of  the  United  ilUtea.  18  D.  788. 
"Beyond  the  seas*  and  ''out  of  the  stated  are  syno^ym- 

amtsnns,  88  D.  645. 
IMgBsorponitinns,a(iplieBtton  of;  te^  ft  0. 


Foreign  corporations,  when  begins  to  ran  In  favor  eC, 

96D.  78. 
Iropri«k>ninent,  dimbility  of ,  86  D.  78. 

running,  when  preTonted  by,  86  O.  78. 
In  Ulwot  of  non-reeident,  52  D.  788. 
Limitations,  statute  of,  effect  on  non-reddents,  88  D 

865. 
Residenos  without  state  meins  more  tliaa  mere  a^ 

■ence,  89 1>.  644. 
Hetum  of  non-resident,  wlut  is,  87  D.  189. 
Return  to  sUte,  what  to  a,  86  D.  76;  83  D.  648. 
Tamponuy  abaence  from  state,  83  D.  645. 

b.  Inlan<^  Insanity;  SlaTary;  Coverture. 

Feme  oovert,  disability  of,  86  D.  69. 
disability  of,  how  affected  l^  statutes,  86  D.  69. 
effect  of  Htatutee  authorising  suit  by.  86  D.  69. 
statute  of  limitatious,  irtien  duea  not  mn  againut, 
SOD.  69. 
Infant  having  trustee  may  be  liarred  by  ilmitatioa,  81 
D.  63. 
heirs  ot/eme  oowert,  96  D.  69. 
h^rs  ot/eme  eovert,  when  not  barred  by  statute  of 

limitations.  86  D.  69. 
marriage  of,  effect  on  statuts  of  limitations,  86  n.  60l 
Iiifaiit*H  rights  are  Iwrred  if  he  has  a  trustee,  86 1>.  66. 
Lunatic,  disability  of,  86  D.  7L 
Slave,  disiibility  of ,  86  D.  78. 

e.  SuoceasiTe;  Subeequent;  Joint. 

Disability  of  one,  effect  of,  on  others,  86  D.  77. 
Disabilities,  when  cannot  be  nuited,  15  D.  449. 
Onoe  beifun  oou  inues  to  run,  86  D.  68;  44  D.  159. 
Subsequent  disaHility  does  not  suspend,  10  D.  457;  18 

D.  009;  18  D.  649;  28  D.  467. 
Subeequent  disabilities,  effect  of,  39  K.  134, 135. 
Successive  absences,  36  D.  74. 
Successive  diaabilities.  34J  D.  78. 
Succeasive  disabilities  not  allowed,  10  D.  457. 
Suspension  by  death  of  debtor,  2S  D.  467. 

4.  A«U  Sutpending  or  Pmenting  Running;  D^mtk. 

Adverss  possession,  continuity  of,  how  broken,  IS  IX 

185. 
Agaivst  person  dying  before  accrual  of  oauss  of  action. 

65  D.  595. 
Bankruptcy,  how  affects,  41  D.  447. 
Civil  war.  effect  of,  on,  9  R.  676. 
Ck>ncealiug  causs  of  action,  89  D.  875. 
Entry  to  avoid,  84  D.  497;  51  D.  5.19. 
Entry  to  avoid,  lands  being  in  two  eonntles,  84  D.  49C 
Fraud,  in  cases  of,  50  D.  261. 

operation  of,  at  law,  to  prevent  running  of,  60  D. 
511-515. 

to  prevent  running  of,  76  D.  114;  84  D.  691. 

when  prevents  ru'ining  of,  3H  D.  107. 
PYaudul>)nt  eoncealment  of  cause  of  action,  60  D.  511 
Praudulent  concealment  to  prevent  running  of,  51  D. 

583. 
Judgment  In  ejectment,  effect  of,  on  mnning  of  statnu 

of,  54  D.  545-547. 
Once  commencing  to  ran,  to  not  suspended  by  death, 

65  D.  596. 
Person  to  ru«  or  be  sued,  whether  essential  to  opera* 

tion  of,  65  D.  594-597. 
Request  to  delay  will  not  tell,  40  R.  168. 
Suspended  during  the  rebellion,  10  D.  633. 
Suspension  of,  while  creditor  to  restrained  by  sutnts 

from  suing,  65  D.  601. 
Tacking  posseuions  together,  88  D.  393. 
When  causs  of  action  is  fraudulently  concealed.  I  O. 

128. 
courts  ars  closed  by  war,  IS  D.  370. 
When  successive  possessions  may  be  unit-d,  13  0   S-il. 
then  to  an  executor  ds  eon  tort,  65  D.  597. 
IV.  Revival  op  Dkst. 
L  AeknowUdffment,  OeneraUy.  ^ 
Acknowledgment  suflcient  to  take  debt  out  of,  74  IX 

633. 
admission  of  indebtedness,  what  must  be,  41  R.  695^ 

696. 
to  revive  debt,  10  D.  571-573;  18  D.  687;  21  D.  58& 
to  take  cass  out  of.  32  D.  317;  34  D  359;  48  0.  566; 

50  D.  817;  96  D.  175. 


222    Statute  of  Limitotioiia.    INDBX  TO  KOTEa 


Conditional  piomlM,  l»  R.  847. 
Oonditlonal.  •ntncienoj  of,  36  R.  107,  IML 
OoutraoiiOQ  oC  acknowlodgatBt  to  rarive  doM,  60  D. 

Dvpotitlon  In  Mothw  am  m,  8S  R.  417-410. 

Oenorm]  aeknowlodginont  of  indeblodaML  29  D.  4t7. 

IdoBtIf  rinr  debt,  58  K.  7fiO,  7fiL 

<*  I  will  par  M  soon  m  poanble,"  88  R.  787. 

Vow  promloo  m  a  oaaao  ot  aetioB,  10  D.  iT& 

oetion  upon,  06  D.  175. 

by  whom  naj  bo  made,  08  D.  lOL 

flooratlals  of,  47  D.  675. 

OTkloBoo  of,  is  for  Jury,  60  D.  817. 

bow  pleaded,  60  D.  817. 

in  case  of  corporation,  60  D.  807. 

must  bo  pleaded,  47  D.  676. 

BUffldon^  of,  68  D.  lOL 

to  take  ease  oat  of,  60  D.  867. 

to  remove  bar  uf ,  60  D.  867. 

what  not  sufBdent,  68  R.  548-«4iw 

what  safBdent,  51 D.  888. 
Not  removed  by  devise  to  pay  debt,  45  D.  878. 
Not  to  creditor  penooally,  when  saffloient,  86  R.  418, 

420. 
Promises  and  adCnowledflrments  to  rerire,  12  D.  178L 
Promise  to  pay  as  soon  as  able,  49  R.  847. 
ReriTal  of  debt  barred  by.  8  D.  168;  10  D.  671,  678. 

605;  12  D.  178,  687. 
Safldency  of,  86  R.  197, 106:  68  R.  749-761. 
To  stranger,  sufficiency  and  offset,  67  R.  8S4-886L 
What  guffldent,  85  R.  417-420. 
What  sufficient  generally,  8  D.  163;  10  D.  671,  678;  12 

D.  178,  687. 
Whether  must  bo  to  eredltor,  86  R.  418-4801 

2.  JBy  one  JMnlty  UmhU,  or  ky  JBsssvCor. 

Acknowledgment  of  debt  br  one  member  after  disso- 
lution of,  43  D.  243.  556.  557. 
By  executor  or  administrator,  12  D.  659. 
By  joint  debtor,  10  D.  696,  697;  80  D.  118L 
Now  promise  1^  one  of  joint  obligors  revives  debt. 
when,  48  D.  248,  666.  667;  61  a  880,  88L 
by  OBO  of  several  oo-obligora,  86  D.  84. 
by  one  of  several  joint  and  sovord  pmnlson,  fl  IX 

881. 
by  partner  after  dissolution,  51  D.  880. 
PromJss  by  executor  to  pay  debt  barrsd  by,  4»D.  i§, 

8.  Pwrt  PayvMfU. 

By  assignee  for  creditors,  62  R.  401-404. 
By  joint  obligor,  effect  of ,  66  R.  62. 
VKjmmX  as,  89  R.  418.  419. 

by  joint  debtor,  89  R.  418. 

by  one  jointly  interested,  68  R.  74R 

by  partner  or  executor,  58  R.  749. 

4  Legi»laHv€  Power  to  Rttwim, 

Oonstttutional  eonventioa  cannot  revive  barrad  claim. 

7R.268. 
Lsgislatvre  caaaot  revive  barred  elaim,  7  R.  268. 

V.    EFrm  or,  os  Dsst. 

Adverse  possession  must  be  continuous,  18  D.  186. 
As  to  chattels,  whether  transfers  title,  56  R.  704-706. 
Barring  of  demand,  effect  of,  on  Hen,  81  R.  41,  4& 

of  note,  whether  bars  mortgage,  81  R.  4L 
Effect  of,  8  D.  162;  11  D.  534;  13  D.  826. 

on  title  and  on  remedy,  11  D.  534. 
Prssnmption  of  payment  arising  from  lapse  of  time,  68 

1/.  734. 

Rights  of  purchaser  of  diattels  aoqolrsd  by.  66  B. 

703-706. 
Time,  how  eomputed,  54  R.  147. 
Title  may  vest  by.  72  D.  682. 

YL     PLIASIVe  AKD  EVTDBrOI. 

Anendmeut,  to  Include  action  barred  by,  84  D.  16iL 
Borden  of  .proof,  in  eases  involving  statute  of  limita- 

tioos,  81  D.  726-727. 
Bonlen  cf  proof,  eases  holding  to  bo  on  plaintiff,  81  D. 
72ftu 
is  ffenerally  on  defendant,  81  D.  726. 
of  facts  removing  bar  of  the  statute,  81  D.  721 
whers  benefit  of  exceptions  is  claimed,  81  D.  726. 
Domurrsr  on  ground  of,  41  D.  884. 


I 


Enjoining  plea  of,  when  Improper,  71  Dl  ML 

when  proper.  76  D.  84,  8& 
Enjoining  pleading  of,  61  D.  TOOL 
May  be  taken  advantage  of  by  dnmirrBr,  7t  D.  Ml 
New  promiss  to  remove  bar  of,  how  pleaded,  6«  D.  HT 
Plaintiff  need  not  avoid  by  showing  when  ommo  of  m> 

tion  aoorued,  74  D.  418. 
Plaintiff,  whether  mnst  negatlro  in  bis 

74  D.  418L 

Whether  may  bo  raiosd  by  demurrsr.  76  Dl  TM. 
▼IL    LiMiTATion  »  EQorrr. 

Equity  will  not  enforce  stale  demands,  IS  D. 

Followed  in  equity,  12  D.  860. 

In  equity,  12  D.  868;  28  D.  766. 

Laches  are  disooursged  in  equity,  64  D.  UOi 

as  a  bar  to  relief  in  equity,  64  D.  18^184. 
Lapee  of  time,  effect  of,  in  equity,  84  D.  66a. 
Pleading  In  equity,  51  D.  684. 
Rules  in  equity  regarding,  12  D.  868-878. 

in  equity,  54  D.  ISO. 
SUle  demands,  equity,  does  not  enforeoL  B4  D.  180- 
184. 

BUtute  of  limitations,  when  governs  in  eqal^,  24  a 


L 

IL 

IIL 

IV. 

V. 

TL 


8TATUTB8. 


TIL 


PissAOi  Aim  Pnoor  or. 
PosbiGATioir;  OruATiov;  Vaumti: 

PiSAL. 

Local  Aire  PsiTAn. 

RlMBDlAL. 
OONSTEUCnOV. 

1.  (?sn«ra2  itiitst  M  fSb 

2.  Porcientor  ITerdt  ^. 
8.  PoroiffH, 
4.  MitodUmooui Quettiont CommtmU^ 

RiPBAL;  RsTiVAii;  Rn>aAoniuiT. 

See  AiTACBMiXTi,  I;  Bovos,  YI;  Criiomai.  Law,  IH; 
DoMTBR,  I;  Furont;  Lioniii,  7;  Nooei;  Pansfs: 
Railroads,  L 

Curing  defective  seknowlodgmfontfli  see  AocnowiflM- 

MIMTS,  III. 
Violation  ss  ner:Iigeneo,  ess  Niouemroi,  I,  6b 

L    Passaox  Aire  Paoor  or. 

Approval  after  adjournment  of  legislatarsw  8i  Di.  801 
Approval  by  the  governor,  86  D.  86L 
Oannot  be  asaaUed  by  attacking  title  of 

hers  of  the  legislature,  85  D.  857. 
Effect  whers  journal  shows  not  propsrty 

648. 
Corporate  ehaiter.  aeoeptanoe  of ,  68 IX  47. 
Enrollment,  eondusiveness  of,  86  D.  857. 
may  be  attacked  in  certain  statas,  86  D.  08,  881. 
not  overturned  merely  because  Journals  do  not  i 

all  necessary  proceedings,  86  D.  858. 
of.  is  an  unimpeachaUe  record,  61  D.  617. 
Evldenoe  by  parol  to  show  dgning  of,  61  D.  618L 
of  change  tnrough  mJBtako  of  engroosUv  olsrk.  18 

R.648. 
of  passage  of,  68  D.  674. 
reepecting  passage,  61  D.  616L 
to  Impeach  statute  by  showing  it  was  no4  pmusilf 

passed.  61  D.  616-628.  r— i— v 

Finding  act  in  office  of  socretaiy.  duly  approved  and 

published,  effect  of,  13  R.  648. 
Foreign,  how  proved,  2  R.  208,  200. 
Forms  of  snactment  must  be  compUod  with,  86  D.  867. 
Governor  may  erase  his  signature,  when,  85  D.  aot. 
Inspection  of  journals  to  mow  that  it  was  not  IskUIv 

enacted,  79  D.  41L  ^^ 

Journals  as  evidence  cf  defects  In 

616-628. 
Journals,  l^slatlvs,  resort  to,  to 

passage  ot,  85  D.  868. 
Legislature,  journals  of,  asevidenee  i 

of  statute,  61  D.  616-628. 
Legislature,  motive  of  members  not  sabjoot  tolBBidn 

to  impeach  bills,  61  D.  628.  — ^     ' 

Omission  of  entries  on  journal,  86  D.  888l 
Original  engroesed  bills  examined,  when,  18  B.  6i8L 
Parliament  roll  governs  wltors  oopj  indorrsoCb  IS  K 

648. 
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at  MB-complteaw  vitk  «Nisatattoii, 
UB.  MS. 

a<  «a«iti  todMten  Toid.  48  D.  m. 
^««r  of  «OTUti  to  taiqvirt  iato  pMMft  <  M  D.  40ft 
of  FMMgo  oC,  47  D.  W7. 
ia  tkfor  of  tapJflif  ol»  »  a  IftT. 
iMVB.  SI  D.  14& 


ipttoBof  Itgal 


MtotltK  8S1XS80. 
tojoarootolo 
raqoind,  8i  D.  ML 
B^rlaoC»a 


UR.M8. 


roqairod  to  bo  mbmittad  to  voUof  tho 


bo  otttorad  OB  Jooraal, 


TcMSAi  nayo. 
»  D.  afiiL 

n.    FtnuoAiMs,  OnRATioa,  Taumtt. 

tethoriBBf  JodfOMMt  wtthout  notleo,  Talidtty  ol,  48 

O.  9n»t78. 
OwfaTTuv  Jwiadiotioii,  ploodlnf  of,  t7  D.  149l 
bkbrMiiv  aKirothaB  OBO  rabjoet,  TftUditj  of,  10  D. 

S:7:  U  D.  60QL 
Fkefei  praraaed  io  mpfMiit  of ,  10  D.  648. 
U  to  fanm  Cram  fins  manoot  of  dij  of  ho  apfnt>Tal,  10 

UoRwe  ]»«■,  validity  of,  Gl  Dl  8S1-S44.   Sao  Lnmifsi. 
Malamg  rarttola  in  tu  deoda  eridonea,  17  D.  506-614. 
^kdiaaAeaa  aad  bsr*l&wi  of  monidpol  oorporationa,  v»- 
iHlitj  aod  offoet  of,  genonUj,  84  D.  ei7-M8L 
of,8iIX8SQ. 
lo  Hatotai,  agminat  wbooi  orldoooa.  14  D.  171. 
of  taada^  atotatoo  an  m*  in,  wkon,  41  D. 


of  to«d^  atototoa  wUobaranot  In,  41  D.  6S0l 

fovomaaant^  whan  not  boiind  bj,t8 


plriB  and  obiriooa  iwaon,  48  a  M8i 
_  dlioB,  ooutiaib  ^^»  to  doaoto  proporty 
to  nUraoda,  18  D.  lOS. 
«M«uvi«mattw  not  cpwMad  In  titio,  10  D.  S17; 
18  D.  80Qi 
1^  kwi,  oonatitotlonalltj  and  validHy  of,  88  D.  US; 

H  D.  188;  68  D.  884:  M  D.  782-780. 
Ctmiilitmiiial  in  part,  10  D.  846w 


IV4ninrBndortaiilsdiflBrantdwToaa,18D  n4,777. 
b  XBcfaad,  MoldMtli^ond  paaiablnf  forelMo  antrloab 


pnUbitiBir  and  pnnlahinc  foraiblo 
aotriaa,  18  D.  U7. 
■art  maho  alrki  oonatrnctiOQ,  10 1L  78& 
bkoafonad  In  aoolhor  ataio.  16  R.  117. 
Ia»m  of,  aflar  laal  Jndcmoot,  04  D.  HO. 
jMBitlnt'  appoiil  or  writ  of  error,  04  D.  11& 

fid  tmm  and  ponal  aotloqa,  04  D.  81& 
of,  04  D.  117. 
S7B.711 


IT.     LOOAL  A?(l*  PUTATI 

■alo  Of  ndnor'a  oaUtoa,  14  D.  84S. 
apodal  ooorU,  14  D.  641. 

goMial  and  loeal,  13  D.  644. 
Ueri,  what  la,  IS  D.  648. 
Pkinio  ■ratntoa,  ffnonnea  of,  aa  teraond  lor  rallaf ,  41 

D.  487. 
Sndal  lava  avthortefaiff  now  triala,  14  a  648. 
Tyidt7of,S4a640. 

y.     BmiDLAb 

0««al  ndaa  of  fntorprotation,  17  a  610. 

Qbfaf  diiBigoa  to  port/  Injorad  la  ramodlal,  18  a 


iiMiiiy  fWap  ty.  wfaon  oamnlatlYa,  16  D  484;  9  a 
627:68  a  S8t. 

raoaaily  moat  be  followed,  7  R. 
I  fMof  rMDOdjt  when  exdnsiTO^  68  D.  818. 
YL    Oonrrtoonoa. 
L  €f  mural  HmUm  a»  l» 
•  aiMw 


Oonatmctkm  of,  68  D.  600. 

Oonainiction  of,  long  aoouleao^  In,  40  D.  131. 

Federal  oonrts,  whether  boond  bj  expooitiaa  givan  hf 

BtaU  oourU,  81  D.  688. 
Not  to  be  oooatrnad  ao  aa  to  work  pobUe  miaehief ,  47 

a  270. 
Public,  grantlnr  rlfhta  to  faMtlrldiiala,  la  oonstmed 

atrlot^,  47  a  870. 

1.  Pa/rtiaiOar  Wordi  of. 

Oonatmctlon,  worda  having  jodiolBl  Iwtorpcotation,  11 

R.660L 
Oeaoral  woida  In,  are  reatninod  to  the  mi  tier  wltk 

whteh  the  net  deala,  07  a  181. 
how  eonatmed,  07  D.  181. 
•*  Mar,**  whan  ecpilvalont  to,  "ahall,"  81  D.  848. 
"  Or,^  when  construed  to  moan  ''and,**  48  a  678. 
**  Prodnoe,**  oonatnietlon  of ,  64  a  178. 
*'  Teara,"  naeanlng  of,  in,  81  a  01. 

8.   rOTtiQI^ 

OonatnictloB  of  foreign  lawa  is  for  the  oout,  60  a 
466. 
of,  in  ttatea  flrai  onaeting,  67  D.  4S8l 
of,  when  adopted  from  another  auta,  84  a  601. 

4.  Jffagf Wfltiaom  Quartiena  Owioermiig. 

Attaehmenta,  ataftaa,  oonatmetlon  and  effoat  af,  80 

D.  606l 
BaatanlT  acta,  oonatmetlon  and  effect  of,  and  pro- 

eeedlnge  under  for  filiation  of  bastarda,  66  D.  118- 

220. 
Oonstructton  of,  la  aooordlng  to  natural  Import  af  Ito 

words,  81  a  607. 
Oonatrued  so  aa  not  to  work  injostloe,  48  D.  100. 
Extradition  of  fugiilvea,  atatatory  proriaiona  aa  to,  87 

D.  800,  301. 
la  agaioiit  giving  them  ratroactlTO  effect,  6  a  816;  18 

a.  127;  80  a  666. 
LafEltlmlsIng  iaana  on  marrlago  of  parenta,  46  D.  ISt. 
Prohibiting  projeationa  over  or  upon  pavomenta, 


hibiting  projeationa  over 

atraeUon,  86  a  888.  887. 

lUe  aot  raqnirad  to  bo  wl 


PttbUe  aot  raqnlrad  to  bo  within,  peTformanee  dire  c  E 

ory,  not  maadalocy,  60  a  472. 
Regarding  charitable  uaea,  20  D  600. 
Statute  duocting  offldal  act  to  be  done  at  particular 

time  ii  generally  directory,  8d  D.  650. 
Statutea  glnag  aeduced  woman  a  cauae  of  aotlon,  44 

ai6& 
Time  in  which  pubUo  aot  la  nreacribed  to  boj 

directory  and  not  mandatory,  60  D.  47 
Vacation  of  Judgment,  atotute  authorising, 

tlon  and  effect  of,.68  D.  802.  807,  888. 

TIL    RapBAL;  Ritival;  Ra-BBAOTMiHT. 

See  anU^  HI. 

Amondmenta  to,  how  made,  propoaed,  and  adopted, 

86  a  860,  862. 
Attachment,  dimolutlon  of,  by  rapeal  of  itatBto,  80  D. 

600. 
By  ImplicatKm,  14  a  SOOi 
By  ImpllcatloB  BOt  favored,  18  D.  641. 
Chang*  in,  which  controls,  70  D.  404. 
Effect  of,  12  a  480. 
Re-enacting  former  laws,  15  D.  157 
Re-enactment  of,  atatuto  repealed,  04  D.  HOl 
Repeal  by  ImpUcaUon,  61  O.  837. 
of  atatuto  ooBferrisig  JnrladiotloB  npon  a  ooort,  88 

0. 188b 
of  atototo,  effect  on  pending  actions,  46  D.  486. 
See  OOBTKAcrs,  vl,  1;  CRiMiiiAb  Law,  llL 

STAY. 
Boo  JvBBMum,  IV,  8;  Pliadiso  axb  Praotioi,  ZIIl.  ft 

8TBP-OHILDRBN. 
Boo  Pabbxt  ako  Child,  1,  8. 

STOCK. 
Boo  CoaroaATiosa,  V. 

STOCK  BROKBB& 

Boo  BKOBIBIk 


S24'   Btock  ExchangeA. 


INDEX  TO  NOTES. 


SupermedmmM. 


BTOCK  EZCHANOSa 

See  EzTConoHs,  Yl,  4. 

OMnt,  luterfereuee  of,  in  expoleion,  60  R.  91t-816b 
EzpaiUoii  <rf  member  ractnuned,  wken,  fO  R.  SlS-«6w 
■eat  in,  wliether  peame  to  Mslfnee  ta  bankropiejr,  47 
R.  444,  446. 

wlMttaer  rabject  to  exeeation,  42  R.  tOt,  MR 

whetbar  tnuialonble,  47  R.  444,  44*. 

BTOPPAQB  IN  TaANSITU. 
See  Balm,  ▼,  1. 

BTOWAGB. 
flee  OoimoN  Carriui,  1, 8^  4k 

STBBBTS. 
flee  Hmhwati;  MvirioiPAb  OoRPOEAtiost,  m. 

8TB1KSS. 
Oomaftnej,  penoos  liable  for,  ft  R.  4S7> 

SUBROGATION. 

flue  SuRRTiBir,  V,  t. 

Defined,  IS  D.  »7. 

iDeurcr,  subrogation  of,  to  rigbte  of  Inmirad,  M  D. 

102. 
Of  guardian,  to  rigrhta  of  ward,  42  D.  447. 
Of  purchaser,  from  exacutur,  42  D.  447. 
I^uruhaaer  at  Judicial  sale,  ri^^ht  of,  Ui,  77  D.  664. 
Btrmnger  or  roiuntoer  baa  no  right  to,  88  D.  788. 
BurstJes*  rlgfaU  as  to,  SI  D.  264;  S7  D.  468;  49  D.  4SR 

SUBSCRIPTION. 
Bee  BiexATURn;  Wills,  1, 6;  Witximh,  XL 

Action  on,  58  D.  714. 

on  subsciiption  paper,  IS  D.  468. 
Bills  of  sale,  see  Balis. 
For  erection  of  efaorch,  70  D.  61L 
ReeoTery  on,  wben  proper,  82  D.  Itl. 
To  cborcb,  made  on  Sunday,  Tmlidlty,  S8  K.  666;  S8 
R  165-167. 

uninoorptirat'^d  society,  action  for,  66  D.  TIR 
To  stock,  sec  Cor  poratioks,  V,  1,  S. 

SUCCESSION'. 
See  ALons;   Discxnt;  Bstatii  op  DicBDsim,  III; 

UOMSSTSAM,  IV. 

Bastaids,  Inherltanoe  by  and  from,  66  D.  261,  261. 

Bastard,  inberiling  tbrongb,  27  D.  637. 

Cbild  en  centre  ia  mere,  rij^it  of,  as  to,  4S  D.  474. 

en  9entre  sa  mere,  wnen  considered  in  etas,  tl  D. 
600. 

Ulefltlmate,  inberitance  througb,  27  D.  6S7. 

SUICIDE. 
flee  IKSCRAHCI,  y. 
flimnsellnt  ose  to  commit,  61  D.  176. 

SUMMONS., 

BeePROcns. 

Bubecriptlon  by  attorney,  what  suAcient,  6S  R.  48S, 
404. 

SUNDAYS. 

Bee  AppunmoMHip;   OoirsTmiTioirAL  Lav,   III,  t; 

MaSTBR  AKD  8SR▼A^T,  IT,  1. 

Acts  performed  on,  when  ralid,  82  D.  121. 

Anv  business  act  could  be  done  on,  at  common  law,  8 

*  R.  87L 
Appr  entice  cannot  be  compelled  to  attend  on,  82  R. 

667. 
Award  signed  bat  not  published  on,    valid,  18  D. 

426u 
Bosinesi,  what  lawful  on,  S2  R.  660,  660l 
what  not  wotIe  of  necessity  or  charity,  82  R.  667- 

660. 
Qurler's  liability  for  Injury  done  passengers  on,  82  D. 

807. 
Oomprombw  made  on  Talidity  of ,  8  R.  872. 
Constitutionality  of  SundaT  laws,  49  D.  616-621 
Oooiracts  commenced  on,  but  not  executed  till  after- 

vmrds,  12  D.  292. 


Oontracts  dated  ea  secular  day,  effect  off.  48  R.  IS^ 

180. 
Oontraet  faUtaf  due  on  Bnndaiy,  whsn  payable,  St  D 

681. 
Oontracts  made  oa,  81  D.  465;  46  D.  287;  82  D.  86i. 
made  on,  see  CoirrRACTB,  VI,  2. 
nsadeoB,  Tslldity  of ,  12  D.  292;  8  R.  STt;  88  R.  !•- 
167. 
Domestics,  ououpaUuiis  of ,  do  not  violata,  82  B.  6S6, 
660. 
right  to  refuse  to  woric  on,  82  R.  668,  660L 
Extra  work  done  on,  recovery  for,  8  R.  87L 
Harvesting  wfasat^  when  not  a  deeeeration,  38  L  lUi 
Hiring  of  borses  on,  12  D.  204. 
History  of  laws  rerarding  Sunday,  40  D.  618^ 
of  modem  ditM  aomimcus,  etc,  16  R.  664. 
Inittnction  granted  on,  12  D.  20L 
Injury  from  defective  way  while  traveling  cm,  14  R  91 
ladiee  nonjuridicut,  12  D.  290. 
Judicial  act  could  not  be  done  on,  at  eonunoa  law,  I 
R.S71. 
sets  cannot  be  done  on  Sunday,  48  D.  308. 
acts  done  on.  are  void,  12  D.  200;  18  D.  426. 
Law  closing  saloons  on,  validity,  41  R.  679.  580L 
Letter  of  horse  on  Sunday  may  sue  for  eonvenrion,  II 

R.  212. 
Mortgage  made  on,  validiU,  S8  R.  U7, 118. 
Negligent  injury  to  horse  let  on  Sunday,  16  R.  22. 
Nuii-Jutlioial  acts  done  on,  generally  valid,  18  D.  4?6. 
Not  cuunied  as  one  of  tbe  dsys  of  term  of  eoort,  \i  D. 

201. 
Person  traveling  on  Sunday,  wben  cannot  reeover  for 

injuries  from  defects  in  highway,  43  D.  442. 
Prooees  cannot  be  executed  on  Sunday,  43  D.  SOS 
Procuring  medidns  lor  sick  cbild  is  work  of  aeeessitj, 

10  R.  897. 
Ratification  of  contract  made  on,  8  R.  372;  12  D.  298. 
Receiving  verdict  on,  12  D.  201;  18  D.  427. 
Repairing   track,  whstber  work  •(  neoeastty,  40  R 

418. 
Running  trains  is  work  of  necessity,  40  R.  418. 
Seamen  cannot  refuse  to  work  <m,  when.  Si  R.  660. 
Selling  liquor  on,  travelers,  who  are,  26  R.  664,  66& 
Severu  penalties  for  violation  on  ssms  day,  67  R  467, 

468. 
Statute  dosingr  boslnsM  hoasss  on,  is  vnUd,  68  R.  772- 

776. 
Statutes  regulatlnf ,  8  R.  878. 
StatUMs  respecting,  are  valid,  82  D.  IZL 
Subscription  to  diureb  made  on,  validity,  82  R.  66^ 

88  R.  166-167. 
Suits  for  wrongs  done  on  Sundi^.  46  D.  287. 
Time  for  performing  contracts  falling  duo  ssi,  81  D. 

662. 
TraTelinr  on,  12  D.  204. 
Traveling  on  Sunday,  wben  deemed  naoeasary,  48  Ik 

442. 
Validity  of  sots  done  on,  24  D.  467. 
Validity  of  contracts  mads  on,  02  D.  701. 
Verdict  may  be  received  on  Sunday,  48  D. 
Violating,  allefing  and  proving  tost  work 

Mry,  66  R.  666-668. 
Violating  Sunday  law,  recovering  for  i 

804. 
VioUting  Sunday  law,  whether  ei 

B>  417  418 

Violation,  Wber^shop,  whether  a  nsct  salty,  68  R  6M> 
668. 
contract  relatinip  to  burial,  66  R.  658. 
excluding  evidence  that  liquor  suld  for  sirknssi,  M 

K.  668. 
selling  dears  on,  is,  66  R.  66R 
visiting  dek  sister,  66  R.  668. 
When  indudes  solar  day  only,  12  D.  20L 
Whether  biduded  in  computation  of  Uma,  46  R.  tt4> 

41& 
Will  executed  on,  validity  of ,  8  R.  STL 
Works  of  neoesdty,  instances  of,  17  R.  121 

BUPERCARGOBB. 
Bee  SHirniia,  V. 
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SUPSRSBDBAB 
Bxinmon,  IZ;  PUABna  am» 
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ftoretyship.    SSf 


SaPBSiViSOBS. 

.  HftbiHtj.  »  IL  70L 

to  »ppffupri»u  fomhAil*  tnM»  to  R.  4i^ 

BUPPIiBMBNT^Ii  BILLS. 

Mm  CWJITT,  II,  t«L 

8aPFLBMBerTA.BY  PROGBBDINQS. 

Hm  EzMOTiOXft,  ULL 

BXmBTYSHIP. 
Ww»  Ami  Svamv;  Makubo  Wow  Aa 

OMiMTIOSAL  8l«BIM. 

BM«n  Aa»  Uamutih  nroai  Patvivt 
L  r»  Cnnpel  Frineipal  U  /»•»  ^«»t 

DHcaAftSB  OP  SravTT. 

1.  A'Mi^fiiM  or  Detoy.    ^ 

1.  ^tf  /'orft^Mtwc*  «•  FaUurt  to  Sue. 

%,  TmtiMt  or  Surremdentkg  Security  vr  Cmh- 


L 

IL 

UL 


grtng  Ctmiract. 
4.  Siekm 


T.    liMm 


fL 


SdbMst  or  D^ath;  IntprUonm^nt,  BtUUt- 

ment  or  Bathkruptejf. 
•u  MiMtllanews  Caua^t  DiMeharjfin^ 

ow  svarrr  on  Patixo  Out, 
t.  Agmitul  Co-»wety. 
%,  Am^inH  Prineipal  9r  CrrdUee. 
n.  At  mgtinat  Thtrd  Fermnu. 

1.  Caiuinietiom  and  Form;  Liabiiay  rnndgr, 
%,  RsUum  of  Surety. 

t.  JiadgmmU,  Hfoa  tf,  om  BeUtion;  Uerein 

^f  AoeommU. 

Im  fftw-r  Bona;  Bswvrou  av*  ADiit^viflTAATOM.  ^; 

OvABAarr;  Ooaemak  ax»  Waad,  HI;  N>«onAU.i 

Iwniinisra,  IV;  arATurs  wv  Umitatioxs,  Ul, 

I,  o;  Uiuar. 

L    Who  au  aoRiTiH;  Uabriw  Womm  ai. 
Aninminnitaflffn  IndorMM  at*  sureuot,  M  D.  (18. 
4pi«rant  priaeipal  majr  b«  ahowu  to  be  furetjr.  It  D. 

^aeipal.  whM  nu^  ihow  hiiMolf  to  bo  a  tarotjr,  17 

yrindpol.  vhM  foloAO«i  bocooM  ho  w»i  a  oarotj,  17 

fgiyt,  MTOtj  Avoldlac  bocAOM  doUvorW  In  oocrow,  4S 

HtfTi^l  vMiAa  M  raraty,  HablHtj  of .  25  R.  14L 
Megwlablo  iBOtnunoalA,  Ap|Mront  niAkar  uiAjr  bo  ohowm 

to  be  mrofty.  M  D.  tti. 
Nolko  of  mirotjrohiiH  Aod  lU  otoct.  84  ^  «74. 
UmMkm  <«(  nimm  of  oaretia*  in  boml,  83  D.  188. 
Pkn4  «TuloiMM  thAt  pArty  is,  «  D.  iM;  W  D.  »«. 
Pkral  eviileaco  to  ohow  ouo  lifnlng  oo  prlneipal  - 

AJKning  flrm  BAmo  oo  oureiy,  48  D.  808. 

IL     OoaMTiOKAL  SlOXlJIO. 

t  to  proewo  otkor  mtretioo,  irboa  no  dof onio, 

7«  D.  18L  ^.  ..  „   ,^ 

Oo^iiioaAl  dallvwy  Vy  onntloo  to  obbyor,  88  R.  70^ 

oiciilM  by  ono,  offoet  on  othora,  86  R.  708. 
OitfKlitiun  thAt  AROlhor  oaroty  oifn.  M  R.  441. 
Ddonoo  that  ourotMO  ox  peel  oil  oortAia  uihor  ponono 

to  Join  with  tbom,  88  O.  444. 
PWilara  o#  oo-ouroty  to  aifa,  offoct.  t»  R.  IH. 
LMbciity  of  auroty  oifninff  oa  eondftioa  of  otbon 
shralM.  «S  R.  707*7181 
vti^aOprindpAls  do  not  01^1.88  11.787.        . 

Saboiitntkm  of  difforoat  oo-ourety,  offocl  of ,  89  R. 
Sarety/^ffirfaff  od  eonditloa  that  Aootber  tiifiit.  VI  D. 
Mi  boond,  boeaoao  otbon  did  aot  hko,  84  D. 


HI-    Ewim  Asa  Liaoiutib8  laroai  Patmbiit. 
1.  To  Com^  Priiuipoi  to  Fay  Debt. 
M  tnitiBitt  of,  wUl  oompol  ouit  a«aIbb(  tba 
'^Mlpal.  11  D.  88ft. 
iBPpg  to  :i4>Ta0,  A«.  p.  4  Ajl  R.-11 


rrmodaloat  eooT«yaneo  hy  prlndpal,  ■oiaty'f  rtf  kt  ta 

Impeach,  80  D.  480.  _,     .     .  ^_.  ^  .a  a^ 

Notice  to  obHff*  to  pum*  principal,  eSoet  of,  84  & 

Banody  loeompal  prladpal  to  pay»  1  D.  48;  T  A.  I78S 

111).  IflO* 

1.  LUMIUiu  V  SurotU^ 
Baakniptoy,  dtaeharfo  !»•  aodofoBBO  toaeUoa  acala^ 

«rhon.  88  D.  841.  ... 

Bond,  paoAl,  iDtacaat  on,  aUowanoa  of,  affalnat  mu^ 

tieo.  87D.761,788.  ,      «.  ^  ^.. 

mreUeo  aot  llaMo  beyond  penal^,  87  D.  781 

Bnployoo'f  Uabiii^  for  ntoaoy  otolaa  withont  lAnlli 

66  R.  71  78. 
Jndffmoat  Bfalaat  prindpal,  oOoA  of.  icalnA,  88  O. 

108;  48  D.  440;  61  D.  286.  ^  ^     . 

Jiuy  triAl  In  prooeodinn  B^aiaft  Biirotioa  on  boada, 

ooneUtutioBAl  right  to,  48  1>.  102. 
Promioo  by  creditor  to   look  solely  to  debtor,  18 

Purchiiaor,earatyof,rifkt  to  remedy  Affalnot,  84  a 

Boretloo  eontraotiaf  bb  to  rerali  of  onit  Are  boand  by 
thoJudgnMaiTn  D.880.  ^  v    .*  ••  i* 

for  perf ormaooe  of  a  decree  are  bound  by  tt,  88  D. 

890. 
of  toArried  wonun,  78  D.  8W.  _.   ^  -^ 

of  minor  are  liable  thoof  h  principal  la  not,  78  a 

807. 
whoee  principal  had  not  capacity  to  contract,  78  D. 

8araty,conat«rBl   Boenrity  takea  ^.  Innrto  to  ered- 
itor,  V  D.  710. 

8.  JudgmotU,  Sfeot  ef,  on  Bftaffoft. 

Affalnat  principal  and  surety,   doca  not  eztlnffnlBh 
thdr  relation,  87  D.  468.      ^  ^     ^  _, . 

Judpnent  offrntnit  principal,  oBoct  of,  aa    eridanca 
eoAliMt,  8.i  D.  ML 
BgiJuAt  principal,  whether  binds  auroty,  S3  R.  803- 

804. 
BffAinat  principal,  whoa  not  oooeluslroaf  ainsi,  n  I^ 

SSL 
afAinot  soietj,  when  eridonce  sffalnat  principal,  88 

On  forthcDmtnff  boad,  cBoct  of .  44  D.  884. 
Surety  on  Indemnlfylnff  bond,  oBoet  oa,  of  ]ndfnan« 
AffAlnst  prindpal,  8S  D.  S36.  .  _    _.  ^     , 

when  not  conclttded  by  Judgment  Bgalnat  principal, 

SOD.  n. 

IV.     DlBOHABOB  or  SOBITf. 

L  Negligenoe  or  Delay, 

Ada  of  creditor  to  disehArca,  89  D.  tlft. 
By  indulgence  to  prindpAl,  46  D.  408. 
Indoraor,  dischArge  of,  by  indulgence.  61  ©^♦'Jt. 

dlsehArge  of,  by  A^roBm***  '^^  doJAy.  47  D.  748. 
Negllgonce  of  obligee  dlsehArgea  snrety.  when,  88  K, 

Mot  reloAMd  by  fl^ure  to  sue  prindpal,  6  D.  870;  11 

D.  6tf0.  .  ,v  — 

RtghU  of.  In  caaa  of  ladulgence,  48  D.  87. 

t.  By  Forboarmnoo  or  Failure  to  Sua 

By  exUnsloB  of  time.  11  D.  600;  SO  D-  2B«. 
Ry  failuro  to  pursue  prindpal,  7  D.  S70.  ^  ^  .,^ 
By  prindimrs  failing  to  sue  on  request,  48  D.  714. 
Covenant  not  to  sua.  effect  of,  00  0.  416. 
Eiilareemeiit  of  credit  dischArges,  74  D.  618. 
Bxtonsion  of  time  for  paymsnt,  whAt  suffltHont  to  ra- 

loAse,  00  D.  416. 
Extension  of  time  which  will  reloAse,  61  D.  114. 
Pori>earAnoe  on  umuious  oonsidofAtion   disdiArgoa 

surety,  86  R.  871.  ..•>,. 

pi>rb«ArAnco  suflldent  to  dischArjfo,  86  U.  68. 
Indulgence  on  usurious  consideration  dtschArgea,  88 

K.  686. 
Neglect  of  prindpAl  to  sue,  »  D- ***• .  _      .     .     ,  _ 
Not  released  by  ddAy  to  proceed  srainst  prindpel,  8 

D.  170;  8  D.  424;  11  D.  680;  IS  D.  461 
Release  of,  by  exUnslon  of  time  to  priadpal  debtor, 
86  D.  64. 
of,  by  giring  time  to  principal,  58  D- IJJl 
by  aatendln^  time  for  payment.  97  D.  78B 
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t.  TtMmg  at  AinwMUKiif  SMMrtty,  at  CAm^^Iiv 

^jr  ahandwiliy  kfj,  tS  D.  «06;  M  D.'tti;  IS  &  i7, 

Moeptfaif  »  sew  bin  or  note,  SO  D.  SS7. 

firing  up  Mcorltj,  11  D.  170i 
CoUatoral  wamiy,  SS  D.  flOB. 
Dtoehwf*  of,  by  rtl«M«  of  yifopuS^  lorltd  on,  SS  D. 

Sli. 
Vo(  reloMcd  booftOM  mU  wMdiMovsUd  to  tUrd 

■M,  7S  D.  S&S. 
novation  wUl  raloMO,  SS  D.  m 
ioloMO  bj  dindml  of  lory  on  goods  of  principal,  M 
D.  484. 

by  roleailnf  property  from  lory,  S8  D.  857,  8S& 

^  rollnquubinf  bold  on  property,  M  D.  Uu 

by  farrendoring  oollatoral  locuritioi,  §1  D.  SOSb 

^  toUnf  new  note,  S7  D.  780. 

Of  proportT  bold  m  eectuity,  29  D.  SS8. 
lore^  for  Imitbfiil  porformanoo,  edditional  omploy- 

■Mttt.  4S  B.  404-400. 
Tkkinf  additional  aecurity,  effect  of,  88  B.  85,  86L 

note  for  debt,  effect  of ,  88  B.  8ft,  86i. 

note  for  tntoreet,  effect  of,  88  B.  85. 

lb  AdbMtf  or  AmUA/  /mj^ritonnMiit,  Sfditt'm$nll  or 

Rankrupteff. 

BMikrapt^,  dliobarye  of  principal  dooo  not  roleMo 

rarety,  78  D.  897. 
Dtoth  of  OM  of  HTtral  roretlea,  88  D.  704. 
of  rarety  on  joint  oUigatioD,  wbotbor  releaseo,  SO 

B.  60-68. 
ImprlionmMii  of  principal,  wbethor  oxeniot  ■oroties, 

87B.iS. 
May  ronutln  bo«nd  after  prlndpaTb  dliebaifo,  78  D. 


Frindpal'f  diMbarfo  may  not  roleato,  78  D.  297,  SS& 

onlutment  In  annT  excuaeo  tarety,  87  R.  58. 
itcbnew  of  principal,  e&eascs  ooretiee,  87  R.  55L 

6.  MiiceUanwut  Cmmm  Diachairging. 

WfMltMKii  croditor,  48  D.  40& 

Concealment  by  oblifoo,  wbon  diicbarfee  ioroty,  88  B. 

OS. 
Creditor  telling  rarety  tbat  debt  paid,  effect,  IS  B.  7ft. 
Debtor  who  it  rarety,  release  of,  by  oreditor  making 

bim  boUoTe  the  debt  it  paid,  88  D.  879. 
Delivering  bond  in  bUnk,  altM^Uon  of ,  54  B.  440- 

44S. 
fUlnro  to  ne/Oiy  tuntj  of  dotanlt^  effect,  89  B.  ISO, 

187. 
For  faUhfnl  performance  by  bookkeeper,  dofonsee,  ftO 

B.  488,  437. 
Forgery  of  name  of  principal  or  of  aootber  rarety, 

whether  releases,  81  D.  888. 
Fraud  as  a  defense  to  the  surety,  78  D.  208. 
Liability,  where  co-surety's signaturs  forged,  25  B.  708. 
Liability  where  principal's  position  eharged  without 

notice,  82  B.  248,  248. 
Betaiulngdishonost  serrant  dischargss  rarety,  88  B.  08L 
Signing  guarantees  co-surety's  signature,  29  B.  877. 

▼.    BiOBTS  or  BirnnT  oh  Patiro  Dbbi. 

1.  Af^intt  Co-surefy. 

Action  sgalnst,  bT  oo-snrsty  who  has  paid  the  debt 

otherwise  tban  In  money,  88  D.  44. 
Oootribution  among  Joint  principals,  <mo  being  in- 
solrent,  20  D.  6ft»-502. 
between  rarsties,  88  D.  880. 
Joint  principals,  as  between  one  another,  treated 

as  sureties,  SO  D.  500. 
right  to,  before  pursuing  principal,  82  D.  90L 
rait  HT*^!**^  oo-surety  for,  82  D.  90. 
sureties  not  entitled  to,  from  oo-surety,  when,  27  D. 
012. 
Right  against  insolvent  co-surety,  45  R.  295,  290. 
indemnity  griren  to  one  of  several,  15  D.  520. 
to  indemnity,  taken  from  principal  by  co-surety,  48 
D.  508-605. 
Whether  must  mo  principal   before  co-surety,  88 
D.  98. 

S.  Agmintt  Principal  or  Creditor. 

Astlon  by  snrw^,  who  has  paid  in  notes  or  property, 

aasoiL 


Action  for  snbrogatiott,  81  D.  60ew 
Crsditor  cannot  Impair  security  <rf  ^ 

debtor,  7  D.  608. 
Demand  not  required  to  sostaln  suit  by  sarslsr,  18  Dl 

122. 
WmnA  set  apart  by  principal,  ri|riit  of  ■aro^  an  t%  81 

D.  804. 
May  ens  prindpal,  when,  84  D.  884^ 
Bight  of  sursty  to  reach  fond  sst  aanrt  hy  prlaciaal, 

SID.  804. 
of  oreditor,  81  D.  884. 
of  surety  to  renwdies  of  crsditor,  87  Dl  4ft8b 
of  surety  to  raWogatlon,  40  D.  42& 
Subrogation,  right  of,  45  B.  890,  297. 
Surety,  not  compellable  to  pari  with  dnhlor^iandi 

in  his  hands,  78  D.  190L 
Usury,  right  of  surety  to  set  up,  88 IL.  888L 

%.  At  againtt  Third  Porwons, 

Surety  cannot  suo  on  oontraot  of  Indomntly  till  ht 

1  D.  4y. 

tnctvin 


pays  the  debt,!  D.  47. 
When  may  mo  on  indsmBitj  or  qftsdal  oon 

4& 

YL    OmoiAb 


Avn  SfATinoKT  Bonk. 
L  ConsfnM<ieH  and  Form;  LtabUUiet 


Bonds,  sursties  not  answsrablo  for  prior 

74  D.  508. 
Uability  for  doiaiilta  sobsequoni  to  term.  7  B.  ftn, 

528. 
where  ofllosr  holds  raooesslve  terms,  7  B^  SSI,  888. 
Ofllcers,  bond  of^  ftdlurs  to  fomully  approve^  08  IX 

888. 
bond  of  olBoer  d$  /asto,  88  D.  808. 
bond  of,  surety  ie  estopped  by,  08  D.  88Sl 
liable  for  Ices  withoat  fault,  58  B.  00-7QL 
loss  for  act  of  Ood  or  public  onooy,  60  &.  09,  TQl 
Official  snreUss,  liability  strictly  eonstr«sd,  48  B 

404. 
Sheriff,  soratlM  of;  Uabillty  csaass  with  hto  tsrm,  7« 

D.  874. 
Uabili^  for  ooufowhm  tiler  sxplratioii  of  oOoUl 

torm,  88  D.  40& 
liabili^  for  his  acting  «nd«r  color  of  nriircsi,  40  D. 

51ft. 
Uabillty  not  extended  by  implication.  74  D.  ft4& 
liability  of,  for  his  acting  under  ezpirod  process,  46 

D.  510. 
liability  of,  for  his  fallvrs  to  pi^  otor  sorphm.  40 

D.  518. 
liability  of  .for  his  flallurs  to  rmtors  attadied  prop- 
erty. 40  D.  518. 
lUbillty  of,  for  his  fallurs  to  take  ball,  40  D.  513L 
liability  of,  for  his  levy  on  propertiy  of  stniwen, 

40  D.  514. 
liability  of,  for  his  mliBondnct  In  exocothig  prooasi, 

40  D.  518. 
liability  of  sureties  of,  40  D.  50^-517. 
sorsty,  liabQity  limited  to  ofldal  term  of  hto  princi- 
pal, 74  D.  874. 
Swotlee  are  not  liable  when  faflure  to 

has  boon  fault  of  party  suing,  40  D.  Oil. 
liability  of,  aftor  cod  of  principal's  torm.  40  D.  Sia 
liability  of,  for  acts  done  colore  ofLeii,  40  D.  5ia 
liability  of,  for  false  return,  or  for  not  returning  writ, 

40  D.  812. 
liability  of,  tor  now  duties  Impocsd  on  principaL  40 

D.  510. 
liability  of,  for  prindpal'b  flbOurs  to  oxecuto 

ceea,  40  D.  510. 
liability  of.  for  principal's  fallnre  to  pay 

40  D.  61L 
Hsbility  of,  for  principal's  personal  contract^  40  D. 

511. 
Uabillty  of,  generally,  40  D.  509. 
on  official  bonds,  liability  of ,  40  D  80»-617. 
Tax  eoUector'B  raretios  cannot  claim 

omption,  20  B.  420. 

B  JUlemio  ^  Surety. 

L^slature  siring  ofltoor  time  releases 

407-409. 
Oflioeri,  alteration  or  Increase  In  dotlss  of 

rsleasss  sureties,  98  D 


pro- 


sureties,  45B 
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■■MBip,  yiii»  4. 
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UrtaHfitrtMl 


,    _  TAXATION. 

L  Nmtmn  ^  4»  VAmi  TmML 

IIL     WlAT  SUWIOT  TO. 

vtgTtmikU, 


WMtT$  rropwt^ 


iad<liTOi7  bood,  •ffaoi  on,  o<  Jilfirt  offmlBil 
iviwlnil,  8S1X  B8& 

OAfOUdbUl^bOB^OaMtOB,   0<  J«dgm«t  OfflllMi 

bowL  O0HI  OB,  o<   IwlgnoBt 

i,»aa8f. 

iii«i;eQadiiiii 
9B. 


SUBFAOB  WATBR. 
>Aft  OMtfOBAnoiri;  Wism  OanpinMS 
WATnpoooBiii^  xa. 

BnBGBGNa. 


BUBPBISB. 
rMV  trial,  too  KiwTkiA^  I^L 

BUBBOGATBa 


ItMOMry  ^  2W;  i;i<aHWy  ^  CMmHt. 

Jn^^miml /or  nHwa. 
T.    Bmmn  aoaikit. 

■••  Oo^RAiior,  n,  4;  Kctaw  op  Dwnmo:  IsivM* 
nora,  I,  •;  Lawbloa*  av»  Tuair,  III,  •;  La. 
cmn,  Y;  Mortoaoh,   III,  11,  b;  MvsMiFAft 
ODVoaATiom,  U,  S;  PAmm,  U,  l;  Baruram 
0>niotog%  MO  HoMMraAs,  m,  t. 

L    Pownet. 
L  jrUHPo  it/^  4»  Whom  FmML 

TOOtliif  oppotntoMBi  of  oommialoiior  of  tons  la 
fOToraor,  fmlldiij  of,  7  IL  87. 

toxoid  fflK 


BnBVBTB, 
Pnuo  La«m,  n,  t. 

bj,  SOD.  101. 
._     "yWlaii,  pgoiuimiihwi  that  thof 

pwk  kadi  art  hy  troo  morldfam,  M  D.  SOI 

that  onmyor  did  bta  dut j,  M  D.  tUL 


BDHVlVAIi  OF  AOnONB. 
oonfroeen^  liiTolTliiff  pononal  and  proportj 
wboro  dauMfo  poraoMi,  tt  B  80, 
6SK.ft2».888. 

.'kMtioo^fSBsaa 

Jioaof  iiiarriafa.88B8l8.8S^8IS. 
"'T^'S**'  ««.  whottMT  aUtoo  on  ioaS,  88  D. 
■H^  887a 

btieiaf  awi^  owant,  88B  S88L 

l-JueCkA,  aclfcNi  for  flttiQ|<mt,  68  R.  688,  8ii. 
Jflvnet  of  ow^Mfii,  68  R.  688,  689L 

jyl^-^^ oBeo  withogt  hoarti«,a  B  688. 
"•?•••»,  68  R.  617,  688. 


w  ate  Jwlfmnt,  68  B  684-688. 
l«lo  aftw  ^mik^  aai  bolora  J«|| 


DHInitloB  of.  1 B  tt8;  18  B  it;  66  Dl  888. 
DokfatioB,  by  itato,  of  powor  of  taxation,  U  B  ML 

hf  nranidpal  oorporadoa,  74  B.  68t. 

ol  poww  of.  74  D.  MO-tM. 

to  Judicial  oiBoore.  74  D.  688. 

to  miniftorfal  oAoen,  74  D.  S8L 

to  monldpal  oorporation,  74  D.  681 

to  priTato  oorporatlon,  74  D.  681 

richi  of  muiioipalitj  to  Impooo,  87  Di  VT. 
Judiciary  oannot  ozercioe  powor  of,  74  D.  69L 
Uaitakion  of  powor  of,  87  B  888-648;  66  D.  688. 
Piowor  of  Iflgidatwo  to  impooo,  61  D.  618;  78  B  888; 

toannos  tonttoryto  Bnidpality  lor  Uzatlon,88 

to  liconoo  badnofli  giToo  ao  rffht  of,  86  R.  688,  68R 
towns  with  reopoet  to,  7  D.  16t 
Rifbt  or,  la  aa  adjunct  of  aoTorotgnty,  66  D.  688. 
llaxation,  dlatinroiabod  from  aawmmont,  66  D.  887. 
diatingoiabod  from  ominont  domain,  U  D.  886:  61  B 
618. 

8.  BafONt  V  ^•laM';  Vmlidity  ^  Tmm. 

8oopo«<,II,L 

Boaoita  onflBdoBt  to  anatata,  88  D.  7l8w 

Bnainaaa  within  atato.  tax  on,  Talldity,  68  R.  S7T,  881 

Domblo,  la  not  prohibitod,  88  B  688. 

erodita,  daplloate  taxation  of,  74  D.  88. 

la  not  nnooaatitntlonal,  66  D.  524. 
Bxorcioinf  rigbt  in  favor  of  iadiTidmOa,  16  B  66-61 
Bxtont  of  powor  of.  68  R.  276,  871 
IWmlBf  lands  addod  to  oity,  Talidity  of  tax.  87  B 

6S»-641 
Vor  local  ImproTtmonta,  77  D.  61  67. 

priTato  pnrpoaoa,  77  D.  61 
niogal  in  part,  whon  void  in  (oto.  83  D.  211 
la  aid  of  railway,  16  B  61 
LopU-tondor  acta  do  not  apply  to  taxoa,  87  D.  128. 
Lioonao  feo,  exaction  of,  when  taxation,  68  D.  88L 

lawa,  oonatltutlonallty  of,  62  D.  8S1-S84. 

taxoa,  ooattltationality  of,  77  D.  67. 
On  all  aaloa  within  aUt ;,  Talidity.  68  B  278,  280. 
PriraU  ontorprioea,  for  which  tax  loTalid,  16  B  66-61 
Pnblio  improTomonta,  aaaoaamontfor,  boyoad 
eonforrod,  la  Toid,  80  D.  641 


228    Taxation. 


INDEX  TO  NOTBS. 


Btamp  tax  npon  oilefal  boadt,  •  R.  9M. 

Tkx.  udinr  oonstmotion  of  rBJlroMl,  ntlldfty,  1  fti  Ii4. 

Taxation  la  aid  of  railroads,  U  D.  782-700. 

most  be  for  public  parpoMS  oaly,  69  D.  78Ql 
1^  muMi  be  for  pablie  porpoee,  IS  B.  66-<H 
Tax,  etatatee  aathorWaf ,  b«4  la  reetralat  of  tnde, 

whea,  41  D.  630. 
Tazee,  what  local  aad  wbat  public,  99  R.  7S8L 
To  aid  nrlTate  maauf  aeiort,  IS  B.  MML 
To  pay  bonntlee,  99  D.  tS7. 
To  raise  moaeTt  to  pay  bcmatim  lo  ▼aluateera,  tl  D. 

72S. 
Uaifonaitj  rwialfed,  M  D.  SSi. 

IL    LiTT  un  AiaauMMV. 

Aieaiiaeat.  ooastltntiooal  proTitioBt  eoaoeralaf ,  do 

Bot  apply  to,  72  D.  281. 
eurative  etatutee  affectiaf  peadinf  tuita,  76  D.  S29. 
euraiive  statutes  are  prospeetire  or  retroepectlTS,  76 

D.  627. 
curatiTe  statutes,  neeessity  of,  70  D.  627. 
euratlTe  statutes.  \'alidlty  of.  76  D.  527-634;  99  D.  21S. 
differs  from  taxes,  67  D.  297. 
distinctioB  betweeu,  aad  taxatloa,  66  D.  287. 
failure  to  rstura  roll  at  proper  time,  76  D.  664. 
for  street  ImproTemeate,  66  D.  286. 
Irr^ularlties  aad  iBfonmUities  which  auy  be  eared 

by  subteooeat  lefislatioa,  76  D.  633. 
tnstaaoes  of  eurable  defects.  76  D.  630. 
Instaaoes  of  laeurable  defects  la,  76  D.  629,  681. 
l^slature  maj  curs  defects  which  it  could  aot  dls- 

pease  with  la  the  first  instance,  76  D.  528. 
Icfiiilaiurs  BIST  dispense  with  eertaia  fonaallties 

retrospectlTely*  76  D.  52a. 
must  oonform  to  law,  85  D.  100. 
aame  of  tax-payer,  mistake  In,  76  D.  684. 
■oi  aroided  by  omissloa  of  other  property  by  mis- 
take. 88  D.  711. 
aot  ▼•id  because  sobm  persoas  an  omitted.  82  D. 

247. 
omitfloa  to  rerlfy  roll,  76  D.  683. 
re  sssesiment  oiay  be  authorised,  76  D.  638t. 
total  want  of,  may  aot  be  cured,  76  O.  63L 
void  for  waat  ol  juriadictioa  caaaut  be  auMie  Talid, 

79  D.  629. 
without  Bottee.  itatuta  authorida«,  48  D.  27. 
Credits,  ralue  of,  74  D.  96. 

Equalization,  eoastitutionality  of  boards  of,  74  D.  601. 
Error  in  taxation,  wheu  aot  fatal,  71  D.  7T9. 
irreflralMrlties  which  make  roid,  78  D.  729. 
legislature  may  require  owuer  to  pay  taxes  aotwith- 

staniiinf,  88  D.  711. 
Law  direoUng  proceediags,  wbea  aiaadatory,  71  D. 

V9. 
Jfatufamtu  to  compel  levy  of  tax,  68  R.  161;  IS  D. 

240. 
Omitt{n|r  proper^  from  assessmeat  roll,  wlma  avslds 

the  wbsls  assessmeat,  82  D.  719. 
Re-asMssineot  of  taxes,  76  D.  SS1-S87. 

right  of,  90  D.  212,  213. 
Shares  of  aational  bank  stock,  valuatloa  for  purpose 

s<  taxatioa,  96  D.  294. 

III.    What  Sowaer  to. 
1.  Pen^m  mnd  Property  Sniject  Cs;  UmL 
Aliens,  taxatioa  of,  66  D.  624. 
Cemeteries,  taxing,  19  R.  80. 
Contracts  for  payment  of  aioney,  60  R.  41Sw 
Oorporatioas,  taxatioa  of,  geaerally,  66  D.  S80,  SSI, 

635. 
Oorporatioa,  taxatioa  of  fraaehlss  of,  48  D.  S40;  96  D. 

710. 
Credits  are  property,  74  D.  9iL 
deflnition  of,  74  D.  96. 
duplicate  t<ixation  of,  74  D.  9S. 
miy  be  Uxed,  74  D.  93. 
Firrain^r  lands  in  city,  when  taxable,  90  R  544,  S4S. 
Prancliise  is  subfeot  to  taxation.  48  D.  640. 
Purniture,  deflniiion  of,  47  R.  197, 198. 
Furniture,  what  includes,  47  R.  107-199. 
Qonds  sent  from  one  ntate  to  amtther,  59  R.  272,  280. 
Ucense  to  transact  business,  when  deemed  a  tax,  60 

D.  BOS. 
National  banks,  capital  stock,  bow  amy  be  taxed,  74 
D.  96;  96  D.  290-297. 


Natioaal  federal  aei,  offset  of.  22  R. 

franchise  of,  canaot  be  taxed.  96  D.  297. 

raal  estate  owned  by,  is  taxable.  90  D. 

reoeirer  of,  whoa  canaot  be  taxed,  96  D.  29L 

shares  of  stock,  how  osay  be  taxed,  96  D.  SM. 

shares  of  stock,  limitatioa  on  power  of  stale  to  tax, 
96  D.  293. 

taxatioa  by  state,  96  D.  290. 

taxation  by  state,  dedaetioa  for  iadebtsdnass,  91  0. 
295. 

taxation  by  state,  statutes  eoaceraf  ns.  06  D. 
Of  express  compaales  dolag  batinsss  Im^i 

60  R.27& 
Pri\ilege,  what  aiaj  be  taxed  as  a.  S5  D.  81. 
Public  property,  taxation  of,  17  R  161,  lOS. 
Railroad,  taxation  of  rolling  stock  of,  56  D.  U. 
Salary  of  judicial  oflloer,  taxation  of ,  2  R.  S22. 
Shares  of  national  bank  stock,  lisa  oa»  lor 

D.  29& 
Solveat  credits,  taxatioa  of ,  00  R.  416,  410. 
Steamboats,  taxatiaa  of,  by  a  state,  44  D.  44t. 
Stock  and  capital  of  bank,  82  R.  639l 
Stock  subject  to,  thou^  oorporatioa  taxad.  82  E-  Ul, 

630. 
TkxatloB  of  forelga  eorporatloas,  96  D.  889,  720. 
Trareliag  dnuamers,  validity  of  tax  on,  SO  R.  2f7-2>i 

t.  Ifkers  IS'vpettg  TasabU. 

Bridges  partlr  la  differaat  states,  56  D.  638. 
Choses  la  action,  where  taxable,  66  D.  627-680. 
Credita,  where  may  be  taxed,  74  I).  96. 
Mortgages,  where  taxable,  56  D.  529. 
Natioaid  bank  stock,  where  taxable,  56  D  SSO. 
Of  oorporatioa,  what  deemed  rasideaoe  for 
of  taxatioa,  66  D.  681. 

decedeat's  property,  66  D.  686^ 

Infant's  property,  66  D.  685. 

perDOBAltT  uf  corporatioa,  S6  D.  6SL 

property  in  anotaer  state,  66  D.  634. 

pn>perty  in  trmntiiu.  66  D.  684. 

property  of  aoa-resideats,  66  D.  Si^ 

rolling  stock,  66  D.  635. 

trust  property,  56  D.  636. 
Personal  estate,  where  may  be  assessed,  79  V.  STIL 
Personal  property  does  not  follow  doaudla  of 

M  D.  624. 

Personal  propsrty.  titui  «1tk  raspesi  to  day  of  ■» 
iment,  50  n.  SSS. 


Plaos  whers  sssussuiust  may  be  aiada,  M  D.  633-637 
Power  of   taxation  Is  Ibalted   by  torrltocial    ]ans- 

dietioa,  56  0. 624. 
R«a1  estate,  where  may  be  taxsd,  66  D.  62Sl 
Resldeace  or  domicils  for  purposes  of  taxaUon.  M  0 

581 
Shares  of  aattoaal  baak  stock,  when  may  be  asscMM, 

96  D.  291 
of  stock,  where  taxable,  66  D.  627. 
Steamboato.  taxatioa  of,  whsrs  aiay  ba,  82  D.  788i 
Vessels,  whsra  taxable,  66  D.  696. 


Assessment  of    charches    for   local   laiprowi— wis. 

though  exempt  from,  10  R.  41. 
Charters  ex''mpttng  corporatioa  from  taxattoa.  ho* 

ooBStrued,  48  D.  639. 
OoBstitutlonality  of  statut««    perpetually  exemptisf 

property  from  taxMlon,  72  D.  68:i--6<4. 
Corporation,  statute  exempting  from,  how  oonstra*!, 

48  D.  638. 
Exemption  from  taxatkm,  whea  a  eontract,  16  P.  61 
ef  eapitoJi  of  bank,  what  covers,  3t  K  hS\. 
of  churches,  exempted  from,  liable   (or  )oe»)  im- 

proTements,  8  R.  487. 
of  cemetery,  does  aot  cover  sidewalk,  tf  R.  79S^ 

736. 
statutes  strictly  construed,  SO  R.  786. 
Purely  public  charities  exempt  from,  what  ara,  n  8 

300-303. 
Railntad,  what  property  not  within  exemption,  38  R. 

853. 
Relifiquishmeat  of  power  of,  asver  prasanaed,  72  D 

684. 
Stock  exempt  whan  aorporation  aiansptp  88  R.  5^ 
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nn^l<M»mi  baoks  eannoi 


DniUd  StatfM  ■eennt^M  lidd  bJ 
bt  UMd,  88  D.  S9L 

lY.    EHfoaeiMim. 
1.  Tax  Sale, 
OamMMtloB  between  bidden  at.  wttvX  of ,  U  D.  BTt. 
OombinatioD  to  porehase  at,  ISD.  6M. 
For  f»i«  to  ezceee  of  that  due  to  ro\d^  M  D.  flVX^flPt. 
IntalidHy  oi,  for  defects  In  'i^'^cTii^oii^^  i^.^sL 
Mtl  coimllanee.  nece-eity  of.  aTO  4«;  4«  D  J3J. 
Tkx  tt't,  dMcription,  defeeU  In.  make  void,  70  u,  67. 
for  too  \MXf9  an  amount  to  void,  68  D.  707. 


5L  Who  ma^  Pureluut:  JNghtti^ 
Ovieiiant's  purcbase  at  Ux  sale,  77  D.  449. 
Every  step  required  by  law  Is  lndt«pen«able  to  ■oetaln 

the  title,  17  D.  50fl,  M>7.  ,|,  ^  «» 

MonL^A.'or,  puxvbaae  at  lax  tale  by,  15  p.  887. 
Purcbaae  at  sale  for  taxea,  by  one  In  naked  poaeeston, 

by  tenant  for  life  at  tax  tale,  U  D.  «89,  »0. 
Porehaeer  must  prove  everything  essential  to  Talldi^ 

Sale  for  tazaa,  to  one  whose  duty  U  was  to  pay,  86  D. 

Strengthening  title  hj  purchase  at  Ux  sale,  07  |^. 

Ux  title,  etriet  oompUanoe  most  be  shown,  47  D.  466; 

49  D.  2S2. 
Tto  Utle,  what  poichaser  must  prove  to  supiJort,  89 

D.  778* 
Iteant,  when  may  purchase  at  tax  sale,  66  1>.  461, 
To  mortgagee,  16  D.  687. 

mtirtgagor.  16  D,  687.  --  r»  iwA 

oOoer  conductiujr  the  sale,  16  D.  690. 

one  of  several  oo-ienant«,  15  D.  686. 

penon  in  poeeesBion.  15  D.  686. 

to  tenant  fur  life,  11  D.  0H9. 

tenant  for  years.  16  D.  690. 

Who  nuy  acqui"  tiUe  by  purchase  at,  li  D.  648.  69a 
Writ  of  assiatanoe  In  aid  of  purchaser  at  tax  tale,  61 

t,  TamDeedM. 
Deed  for  non-payment,  how  far  erldenee,  19  R.  166. 
IM«eSive  In  form,  purchaser  to  entitled  to  another,  88 

D.  692. 
DeHcriptton,  when  Toid  for  uncertainty,  82  D.  747. 
Power  ofieipalature   to   make  tax    deed   evidence 

against  owner,  17  D.  608*. 
Bedtato  In  tax  deeda,  effect  of,  17  D.  606. 
In  tax  deeds,  effect  of,  modified  by  statutes,  17  D. 

609. 
tai  tax  deeds,  effect  of,  where  inoorreet,  17  D.  615L 
la  tax  deeds  should  be  of  facU,  not  cunciusions  of 

fatw.  17  D.  61L 
hi  tax  ilcois  what  must  show,  17  D.  61L 
in  lax  deeds,  wlien  not  evidence.  17  D.  606,  614. 
hi  tax  deeda,  who  may  contradict,  17  D.  512. 

4.  Recovery  qf  Tax;  LiabUity  qf  ColUctor. 

Qlcnl  taxee,  rscoveiy  of,  46  D.  164-166. 

IMltty  for  enforcing  void,  8S  D.  216. 

Payment  of  taxes,  when  deemed  voluntary,  46  D. 

16& 
Fk\raent  of,  under  protest,  45  D.  168. 
PaViueiit.  when  vohintary,  61  R.  823,  824. 
Rmivery  of  money  paid  on  illegal  tax,  ;!2  B.  619-621. 
nx  culiector,  liability  of,  90  D.  7S2. 
Tolutttary  payssent,  what  to,  89  D.  866. 

6.  JUdemption. 
Ikx  sale,  redemption  from,  by  one  oo-tenant,  96  D. 

701^768.  ^  V        ..     -J   . 

Btoteke  in  redeeming  from«  may  be  relieved  in 
equity,  92  D.  444. 

ademption,  fraud  in  preventing,  to  a  ground  for  re- 
lief. 87  l>.  74a 

who  entitled  to  redeem  from,  95  D.  767. 


a  Judgment  /or  Taxet. 

Judgment  for  taxce  must  specity  amount  In  dolhurt 
and  eenta,  76  D.  711. 

\  Judgment  for  taxes,  67  D.  297. 


y.    RmiDim  AOAivsT. 

Onnectlon  of  Ux,  enjoininflr.  28  R  6M.  62^ 
Collection  of  tox,  when  only  enjoined,  «*•'■'•„  ^ 
Estoppel  against  denying  the  validity  of  taxes,  w  u. 

204.  ^^ 

Injxmetlon  against,  66  D.  866.  ««•  ,a«_Mft. 

against  eollectlon  of,  what  warranto,  69  D.  198-206, 

88  D.  726.  ,^  ,v  - 

against  enforcement  of  a  tax.  78  D.  8». 
by  private  person  sgalnH  levyinr  tax,  ^^J^- 
enjoining  collection  of  Uxeson  national  bank  sUk*, 

••  D.  296.  -      .       M  n 

to  prevent  sale  of  personal  property  for  tax,  91  D. 

to  restrato  eoUecaon  of  assessment  and  taxes,  69  D 

198. 
to  restrain  eoHeetlon  of  munlclpil  taxor  aaseesmenU 

69  D  198. 
to  restrain  eoHeetlon  of  tax.  74  D.  128. 
to  restrain  collection  of  tax  sgalnst  personal  prep. 

to*reetraln  collection  of  Ux  at  suit  o*  private  person, 

69  D  200 
to  reJitraln  collection  of  tax  because  a  cloud  on  the 

title,  69  D.  200.  ^  ,  , ,.  j»i^ 

to  restrain  oollection  of  tax  because  of  Irregutortttes, 

60  D  200.  . 

to  reatraln  collection  of  Ux,  paymeniof  smount  doe 

must  flrst  be  offered,  69  D.  2TO. 
to  restrain  oollection  of  Ux  parUy  legal  and  partly 

illegal,  69  D.  208.  . 

to  reHtrain  collection  of  tax.  special  rea«m  must  be 

shown,  69  D.  199.  , 

to  restrain  ooUecUon  of  tax.  who  may  ubuin,  69  U. 

Jury  trial  In  assessment  and  collection  of  taxes,  ooo- 

stltutional  riprht  to.  48  D.  19i     „  _   ,  ,^, ,. 
Retraining  oollection  of  i  l«gal  «»,»»«  „VV>-^V^  „ 
Xu.MYer,  fight  of,  to  enjoin  collection  of  tii*,  7X  u. 

Tkx  deed,  restraining  issue  of,  88  D.  787. 

TSACHBRS. 
tee  ScHooiA 

TBIiBORAPH  OOMPANIBB. 
L    Watursof;  Puilio  Donas  or,  Paviasiicn. 
IL    1^)LM  AWD  Wista. 
IIL    Oouoitionb;  RmouLATiona 
lY.    DstATs;  MisTAKBs;  Nseuox-scs;  Feaud;  Foaesi 

DisPATcn. 
V.    RscBi  VSR's  Right  to  Br  b. 
VI.    Plbadixo;  Evidsncs;  Dam^sss. 

Vn.      CoifNSCTINO  COMKAHISa 

See  CosraAOTS,  II;  Statutes  of  Peadm,  Pr. 
L    NATomi  or,  Gsiiirai.  Dotiw  or,  Paspiasscsa 

Agreement  to  give  raUroad  ofllclato  free  faclliaea,  n 

o   784  7g5. 
Common  carriers  are  not,  45  R»  487,  ^ 
Common  carriers,  whether  bable  as,  71  D.  463;  1  K 

Duty  of  to  send  messages  in  the  order  of  tbeii  recep- 
tion, 81  D.  617. 
in  tranwnlti  Ing,  46  H.  4S6.  487. 
to  serve  all  applicants,  81  D.  617. 
to  the  pnbllc,  71  D.  465. 
Mesi«;;e  must  be  sent  In  order  and  withont  delay,  U 

117782. 
Secrecy  of  messages,  duty  t4>  preserve,  81  D.  017. 

II.      POLBB   A?CD  WlBBS. 

Authorixing  poles  in  highway  withont  coBpeneatton, 

49  R.  14-19. 
Poles,  ci»nipen9atlon  for  erection,  54  R-  290. 

in  street  are  nulaancrs,  S3  R.  127. 

when  a  nulwince.  27  R.  "57. 

whether  are  nui-*«nce,  54  R.  290  29$. 
Revoking  power  to  erect  j>«»le«,  67  R-  412. 
Right  of  ctty  to  regulate  erection  of  piles,  54  R.   VI, 

292. 
Wires,  restraining  fastening  of ,  64  R.  291. 
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Zenajitsftir  UM, 


UL     OOKDRIOKS;  RKOULATIOaa. 

Oondltioii  for  pteMBtlBg  cUim  within  oertaio  time,  81 
B.  610,  511. 
M  to  cipher  or  obwur^  m«Mac«s,  71 D.  472. 
M  to  dolirery  of  moaa^g^  to  connecting  lin«»  71  D. 

M  to  night  or  half-rate  menaeee.  71 D.  40g. 

M  to  presenting  claim  within  limited  lime,  71  D.  47L 

for  repeating  are  valid.  24  R.  2tS. 

for  repeating,  negligent  delivery  not  excused  by,  24 
BL  z83L 

for  repeating,  negligence  not  excused  by,  24  B.  284. 

for  repeating,  not  read,  binds,  24  R.  283. 

for  repeating,  when  not  binding.  24  E.  281b 

limiting  liability  of,  71  O.  4Mw 

on  bbuiks,  effect  of,  11  R.  168. 

requiring  message  to  be  repeated,  71  D.  467. 
Limitation  of  liability  on  message  Is  valid,  44  R.  620. 
Message  blanks,  when  deemed  part  of  contract.  71  D. 
466.  •—  •» 

who  bound  bv  reguhttions  of,  71  D.  460. 
Fresentation  of  claim  within  certain  time,  45  B.  401- 

498. 
Regulations  cannot  relieve  frum  negligence,  0  &•  140, 

150. 151. 
examples  of,  71 D.  472. 

for  repeating,  covers  what  losese,  11  R.  160l 

lor  repeaUug,  b  valid,  11  R  169;  45  R.  48&-40L 

on  blank,  binds  sender,  45  R.  49a 

power  to  nuke,  71  D.  466. 

to  repeat  will  not  exempt  for  non-delivery,  9  R.  150, 

151. 152. 

Requirement  to  repeat  is  reasonable,  9  R.  150,  111. 
Requirement  to  repeat,  what  mistakes  not  affected  by. 
9  R  150. 151.  *" 

Restricting  liability  by  requiring  repetition.  8  R.  532. 
Stipulation  for  repeating,  validity.  56  R.  124, 125. 
releasing  from  liability,  71  D  478.  I 

releasing  from  UabiUty  imposed  by  sUtute,  71  D. 
478. 

IT.    Dblati.  MiOTAKU,  Nmuowcb,  FaAVD;  Fombp 

Dispatch. 

GMinot  coDtraot  against  their  own  negligence,  4i  R. 

Gtanot  limit  liability  for  negligence,  11 R  108. 

Cipher  messages,  errors  in,  71  D.  472. 

Contracts  by,  mistakes  in  transinittinir.  93  D.  514. 

Degree  of  care  required  of,  IR.  460,  481. 

Delay.  liability  for,  81  D.  616w 

Duty  In  delivery.  45  R  487. 

Failure  to  send  mesasge,  45  R.  490. 

False  or  forged  dispatch,  liability,  45  R.  491. 

Liability  of,  for  fraud  of  its  servants,  81  D.  616. 

for  sending  forged  or  fraudulent  message,  81  D.  616. 
Limitation  of  liability  will  not  excuse  negliirence  44 
R  620.  •  •        . 

ICisUke  is  prima  facie  of  negligence,  24  R  288. 
Mistake  through  climatic  influence,  45  R.  490. 
Presumed  negligent  where  delay  or  mistake,  1  R.  461. 
Bender  is  bound  by  message  as  delivered.  39  B.  859- 
861;  45  R.  500.  ' 

V.    RmivKR'a  RieHT  to  Sri. 
Receiver's  right  to  sue,  1  R.  401;  45  R,  493-496. 
Receiver,  whether  bound  by  conditions,  45  R.  494-496. 

YL    Plbadiro;  Bvidwici;  Damaoh. 
Burdes  of  proof  In  action  against,  45  R.  499,  500. 
burden  of  proof  Is  on,  where  mittUke  made.  24  R  283. 
25J4.  ' 

Damages  allowed  for  mlsUkee,  instances  of,  9  R.  162- 
156. 
for  loss  of  attachment,  9  R  158. 
for  not  delivering  cipher  dispatch,  46  R  731-788. 
generally,  45  R.  496. 
general  rule  as  to,  9  R  152, 156L 
m  action  against,  24  R  284. 
liability  of  telegraph  corporation  for,  78  D.  §98. 
for  mistake  in  transinitting  telegram,  69  D.  7S6w 
for  negligence  or  delay,  93  D.  754. 
for  non-delivery  of  telegram,  09  D.  727. 
Ices  of  commissions,  9  K.  154. 
mistakes  and  errors,  45  R  493,  tf6-490L 
■OB-delivery,  46  R.  496-49a 


Damages,  profits,  9  R.  152, 168, 154, 186w 

where  messsge  in  cipher,  11  R.  168,  l«0l 
Deli^,  Ices  of  profiU  on  sale,  48  R  619.  ~ 
Dispatch  as  evidence,  88  R.  6.  6. 
Bvldenoe  In  actions  sgalnst,  45  R  499,  600L 
LUnlUng  damages  to  amoont  paid  for  nii  sseie,  45 R 

490. 
Mental  suffering,  when  aUowed  for  nesUnoce.  M  L 

806.  807. 

Mistake  prima  fmit  evidenoe  of  BM^Hnnoeb  88  R 

86L  — •-• 

Negligence,  burden  of  provfaig,  where  UabOHr  BaiM. 
44  R.  620.  «~      -••  -w 

Penaltiee  sgahisk  telegraph  oompaales,  86  Dl  dSb 
Pleading  In  action  sgalnst,  45  R.  400L 
Proof  of  telegram.  93  D.  516. 
Telegraphs  as  evidenoe,  45  R.  500l 

VIL     OOMKMTIiro  OOMPARtM. 

Connecting  line,  liability  of,  93  D.  162. 
Meassge  beyond  lU  own  line,  46  R.  488. 

TBLBPHONB  COMPANIBS. 
Aiw  eommon  eaniers,  44  R  241,  242L 
Contract  with  patentee  no  excuse  for  dfeerimfantloB. 
^     44  B.  241,  242. 
oonversation  through  operator,  proving  wliat  operator 

said,  56  R.  90^-008. 
Discrimination  agahist  one  In  rival  hnsliMM  44  R  241 
248. 
contract  with  leH«r  company  no  exfliiM,  60  R  173^ 

174. 
must  serve  public  without,  60  R.  172-176. 
Erection  of  poles,  restraining,  67  K.  409-411. 
Must  serve  public  indiscriminately,  88  R.  687-68^  44 

R.  241-243. 
Statutes  govemlngtelMnraph  oompanieiaanly  Iol  89R 
172, 178.  ^^ 

TBIiLBBS. 

Bee  Barks  ahs  BARXiasi  T. 


TBNANT8. 
tee  Laxsiiosb  ahd  Tivaa 

TBNANTS  FOB  LIFB. 

See  Wills,  V,  8. 

Dividends,  wliether  Income  or  capital,  64  & 
Emblemenia,  defined.  64  D.  309. 

indude  only  annual  growths,  69  D.  611. 

right  of  tenant  for  life  to.  64  D.  80R 

tenant's  rights  to,  69  D.  511-616. 
Estovers,  bay-bote.  64  D.  868. 

house-bote,  64  D.  867. 

kinds  of,  64  D.  867. 

plow-bote,  64  D.  868. 

righu  of  tenant  for  life  to,  64  D.  887. 
Life  edUte  In  chattels  oonsunsable  1^  nssb  M  D.  174 

in  personalty,  67  D.  453. 

in  personalty,  how  created,  67  D.  458. 

limitation  In  rift  which  makes,  84  D.  498. 

nature  of,  and  rights  incident  to,  67  D.  468. 

remaindermen's  rights  to,  bow  secured,  67  D.  468. 

whether  may  exist,  67  D.  453. 
Life  tenant,  right  of,  to  emblements,  64  D.  869. 

of  personalty,  disposal  of  pro|ierty  by,  67  D.  588. 

of  personalty  is  entitled  to  increase  of  animals,  n 
D.  589. 

of  personalty  is  entitled  to  interest  and  Iiuiimsi  II 
D.  589. 

of  personal^  is  entitled  to  possession,  67  Ol  Mf . 
588. 

of  personalty,  power  of,  over  property,  67  D.  168 

of  penionalty,  security  from,  for  surrender  of  pco^ 
erty,  57  D.  587. 

right  of,  to  estovers,  04  D.  867. 

right  of,  to  take  timber,  04  D.  388. 
Powers  and  righu  of  life  tenants,  57  D.  687-i8R 
Remaindera  In  estates  fur  lite.  81  D.  683. 
Right  of,  to  assign  or  underlet,  64  D.  867. 
Right  of,  to  title  deeds,  04  D.  367. 
8t4)ck  dividend,  whether  income  or  capitaly  64  B.  aSi- 

269. 
Waste  in  cutting  timber,  04  D.  86& 


T«iiAnto  for  Iiif<t. 


INDEX  TO  NOTES. 


Tltto.    SI 


4a. 


bdong*  to  reuiahiitonnMi,  88  D. 

Wood,  which  tenant  maj  cot,  86  D.  TIL 

TSNANT8  IN  COMMON. 
BmOo-ti 


TENDER. 

AMHty  to  comply  with,  it  MMntlal,  Tl  D.  474. 
AbMnUnf  om's  mli  to  avoid.  H  D.  475L 
After  action,  effaet  of.  77  D.  484. 

emittact  ia  brolun  and  onoartaln  damafta  hava 
aroed.  77  D.  471. 

■oil  hroogfat,  47  D.  tS8w 
Banli  billa,  tender  In,  when  good,  6S  D.  Ht, 
benefit  uf,  ia  loat  byeubaegnant  dnuutml  and  rafuMl, 

77  D.  471. 
Bringing  nx>ney  tolo  ooort,  77  D.  481. 
Bv  depoait  of  money  to  meet  obtlgation,  77  D.  47& 

'■tfmngera,  77  D.  47& 

whom  moat  be  made,  77  D.  47& 
Cbeek  la  not  a  good,  77  D.  471. 
Coodttiona  which  ui  validate,  77  D.  478. 
Dabtor  muat  aeek  creditor  to  malce,  77  D.  470;  88  D. 

ISO. 
Debtor  ma/t  boond  to  go  beyond  ftate  to  malce,  77  D. 

470;  88  D.  6S0. 
Dedaratlon  of  wUllngnem  to  pay  la  not  a,  46  D.  561. 
DifciiUoB  of  phraae  ''objection  to  money,**  77  D.  470. 
DoitrojIiigaDaot  of,  by  itiing  the  money  tendertU,  77 

nect'ef,  U  D.  708,  701. 
Manadml^onof  liability,  77  D.  481. 
m  payment  or  dlacfaarse,  77  D.  48& 
kAmiI  to  reo^TO,  of  chatteia,  77  i>.  488L 
when  dcalr^yod.  27  D.  177. 
Kitinguiahment  of  lien  by,  77  D.  460. 
How  made,  12  D.  671,  70a 
(naufllcient,  Inataaoea  lUlostrating,  77  D.  471b 
Keeping  good,  77  D.  4SL 
liens,  cflect  on,  77  D.  480-48L 
Makes  the  tenderer  a  baUee,  27  D.  177. 
Most  be  kept  good,  77  D.  470;  00  D.  728;  1  D.  IL 
Most  be  made  in  good  faith,  77  D.  47a 
Mort  be  WMonditional,  Tl  D.  470-478. 
Necenity  of,  77  D.  480. 
OCchattela,nD.  481. 
rroM  eom  due  on  sereral  demands,  77  D.  47& 
mifsr  awn  than  tliat  due,  77  D.  47L 

tar  way  of  oompromlae,  77  D,  476. 
,  what  eaaential  to,  12  D.  671,  700l 
,  what  soffldent,  28  D.  266. 
pert  of  debt,  77  D.  47L 
persomJty,  what  eaeentlal  to,  12  D.  67S,  708L 
persooalty,  when  must  be  made.  12  D.  676. 
persooal^  wliera  moat  be  made,  12  D.  674. 
peraonaity,  party  tenderlDg  most   liave  nninoum- 

bered  Utie.  12  D.  676,  70a 
principal  without  intereat,  77  D.  475. 
■peeiilc  articles,  effect  of,  21  D.  166. 
ipcciOe  articlea,  suflieiency  of,  21  D.  168. 
ii«dBc  articlea,  time  and  place  of,  26  D.  648L 
On  hefaalf  of  Infant,  by  whom  may  be  made,  77  D.  478. 
Pbce  wliere  may  be  made,  77  D.  470. 
Plea  of,  muat  arer  defoiidant*a  continued  readlnem  to 

pay.  47  D.  S96. 
Prerenting.  47  D.  S26w 
Pn»f«rty  tendered  muat  be  aaparated,  and  capable  of 

identification,  12  D.  700. 
Bcf iml  of,  and  iU  eifect,  77  D.  481 
permit  ia  equiralent  to,  77  D.  471. 
vhai  eqtaVvale-it  to,  77  O.  486-488. 
Krl«uea  unrinal  contract,  27  D.  177. 
Rr^inisitea  of,  77  D.  470;  22  D.  224. 
SiiiFctcncy,  illnairationa  of,  77  D.  472. 
Vivf^  teticlered,  when  must  be  produced,  77  D.  470. 
Time  vbett  must  be  made,  77  D.  478. 
To  ajjciit,  77  D.  477. 
one  >4  several  imyoea,  77  D.  477,  47& 
tru«ti<c,  77  I).  477. 
rMcind  contract,  77  D.  478L 
■tip  inierrn  and  costs,  77  D.  488. 
whtim  may  be  made,  77  D.  477. 
Vendor  siter,  holds  aa  bailee  of  vendee,  IS  D.  70L 


Waiver  oi^  IS  D.  29a 

Waiver  of ,  and  of  dtsfeeta  in,  77  D.  438. 

Waiver  of,  by  decUring  it  will  not  be  reealTed.  77  D. 

480. 
Whether  equivalent  to  performance,  77 IX  488. 
When  muat  precede  suit^  77  D.  480i 

axenaed,  86  D.  6SL 

not  necessary  to  stop  Intorsat,  88  D.  ML 

onneeasaaiy,  70  D.  488;  67  D.  48. 

THBATBRS. 
laoAoroM;  I»uvonoM8, 1, 7;  Lioixna,  m. 

Action  to  oompel  performance  of  contract  to  play  ot 

perform  at,  71  D.  760. 
Action  to  enjoin  performance  at  rival  theater,  71  0. 

760. 
Audience  may  express  its  opinion,  71  D.  740. 
most  not  be  guilty  of  breach  of  peace,  71  D.  748t. 
preconcerted  plan  of,  to  meet  and  hoot  player  « 

play,  71  D.  740. 
Author  of  play,  righta  of,  when  waived,  71  D.  76S. 
Author  of  play,  transfer  of  rights  of,  71 1>  752. 
Exorbitant  chaige  for  admisaioQ  may  be  made,  71  D. 

740. 
Fourteenth  amendment  doea  not  H>p|y  to  right  to 

visit  performance  at,  71  D.  740. 
License  may  be  required  of,  71  D.  748. 
Manager  or  lessee  cannot  be  compelled  to  Bneelfieally 

perform  an  agreement  to  produce  a  play,  71 IX 

761. 
Preconcerted  plan  to  hoot  performance,  71  D.  749. 
Purpose  of,  71  D.  746. 

Keeerved  seats,  neglect  to  mark  sa  taken,  71  D.  740. 
Beserved  seato,  righU  of  holder  of  ticket  for,  71  0. 

744. 
Hiichu  of  tteket  holder,  71  D.  747. 
Seats,  refusal  to  sell,  though  advertised,  71  D.  748. 
Theatrical  contract,  parol  eTidenee  to  explain,  8  B. 
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THEFT. 

tea  OoMMOH  CaaMiu,  1, 8,  & 

TIOKBTS. 
tea  OoMiioK  CaaRiBRi,  II,  8L 

TIDE  LANDS. 
See  WATia-oouaan,  YUL 

TIMB. 
See  OauiraARfl;  Ooktractb,  VII.  S;  Kmotiabli  I» 
araaMBKTa.  VI;  FaRrntiTiaa;  Paocaaa,  il;  Statoti 

OP  IjIMITATlOtfB. 

Calculation  of,  46  ft.  410-418. 
Computotlon  under  statute  of  llmltationi,  M  B.  147. 
of  months,  1  D.  08. 
of  time,  7  D.  250. 

of  time  on  note  payable  from  or  afterdate.  7  D.  260. 
of  time,  when  last  day  (alls  on  Sund:iy,  7  D.  260. 
Day,  computation  of  time  is  generally  from  close  oC, 
26  D.  285. 
fnetitms  of,  when  considered,  12  D.  577;  28  D.  284* 

286. 
generally  deemed  Indivisible,  2n  D.  234b 
Et«ence  of  contract,  when,  7  U.  4V)2. 
Reasrmable,  (or  performance  of  an  act,  when  allowed, 
17  D.  548. 
for  rescinding  oontract,  when  allowed,  17  D.  .548. 
rule  with  respect  to  |)re«eiitiuont  uf  bills  and  notea, 

17  D.  540. 
when  a  cjMestion  of  fact,  17  D.  .')4i. 
when  a  question  of  law,  17  D.  546. 
Sundays,  whether  included  in  computation  of ,  48  & 
414-416. 

TITLB. 

See  Abstract  or  Titlb;  Board  or  Health;  EJBoniBirr; 

E(il'ITT,  II,  5;    KXKCUTIONH,  XV,  1;   KXBCUTORB  ANi 

Administrators,  II:  Kukcihlk  Kktry  and  Unlaw. 
ruL  DrfAiNBR;  Judicial  Salbs,  IV;  Lobt  Pkoi*- 
■rtt;  MoRTOAesa;  Piblic  La.\d<i;  Possr^kion; 
Salrb,  IV,  1,  e,  V,  7:  Sla.vdbr  ok  Titlr;  SrRciric 
PBRFonMANCR;  TKRe'i'Asti;  Tk«>vkr  i:  Tk(  kt8  a.vo 
Tbi  stbrs,  IV,  1,  V,  1;  Vindor  and  VR>Daa.  11; 
Writs  or  EaTnr. 
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iMenion,  titU  by,  41  D.  764;  46  D.  Hi;  tt  D.  a6; 

64  D.  683-607. 
Bin  of  lading  u,  38  D.  417;  56  D.  300. 
DedAiulioiu  in,  iu  rapport  of  one's  own  title,  SI  D. 

Effect  of  chattel  luortirage  on,  46  D.  446;  49  D.  781. 
£»U>ppel  ai^uflt  niorttrftgor  to  dtuiy.  46  D.  882,  894. 
Joxlgment  does  not  affect  after-aoijuirecl  title,  when. 

48  L».  776.  * 

how  affectH,  and  when  divests,  36  D.  37-40:  40  D. 

640-642. 
Jmrj  trial  in  proceedinKt  to  try,  constitutional  riffht 

to,  48  D.  laa 

Muiufactared  article,  delivery,  what  necessary  to  vest 

title  in  pcnwii  ordodii^',  60  D.  043. 
Mortgage  embracee  aftcr-aaiuired  title,  68  D.  588. 
Of  acU,  see  Cokbtitutiokal  Law,  111,  8. 
Ownership  of  navigable  river,  37  D.  5& 
Possession  as  evidence  of  litle.  60  O.  601,  60S. 
Becetver's  title,  67  D.  451;  59  D.  624. 
Title  to  realty,  in  what  actions  may  be  tried.  80  D. 

427-486. 
What  left  In  mort^ragor  after  mortgage,  47  D.  306,372. 
passes  by  niortgaipe.  46  D.  446. 

TOLL. 
See  TuKKiMin. 
Enjoining  erection  of  free  bridge,  25  R.  636. 
Franchise  to  Uke,  whether  subject  to  execution.  27 

R.  84.  ' 

Grant  of  right  does  not  prevent  subsequent  grant,  26 

Malicious  opening  of  private  land  to  destroy,  action 

for.  28  k.  108. 
Payment,  when  not  voluntary,  fil  R.  828. 
Power  of  state  to  establish  toll  for  navigable  river.  46 

D.  336. 
Town's  right  to  lease  irawor  to  regidate,  29  R.  110. 

TOOLS. 
flee  EzKcuTioKS,  YII,  i^ 

TORTS. 
See  DAiuau;  Hussaxd  and  Wikb,  111,2.7;  iMSAJfirr, 

II;  MALICIOUS  PrOSRCUTIOK;  Hl'NlClPAL  CORPORA- 

TI0K8,  II,  10;  Nboliobkcb;  Survival  of  Actions: 
TaisPASB. 

Accession,  tortious  title  by,  41  D.  764;  54  D.  60L 
Assignment  of  Judgment  for,  54  D.  367. 
Kxemplary  dHmagen  fur,  see  Damaobs. 
Infant's  liability  for,  83  D.  179;  37  D.  248. 

SeelKPAKCY,  II,  7. 
Infant  tortf^Mor,  when  liable  in  assumpsit,  17  D.  247 
Joint  and  several,  liability  for,  86  D.  MS;  98  D.  212. 
Jurisdiction  of  state  courts  over  torts  on  hiirh  seas  42 

D.  68.  ^  * 

liability  of  cities  and  towns  for,  5  D.  43. 
corporations,  6  D.  42;  13  D.  596. 
dnigjnat  for  selling  dangerous  drug  as  harmless,  §7 

D.  461. 
husband  for  torts  of  wife,  6  D.  106w 
husband  for  joint  torts  of  himself  and  wife.  6  D 

107. 
Iniiane  fierson  for,  15  D.  368. 
manufacturer  for  buniting  of  mill,  57  D.  462. 
master  for  those  of  servant  or  a^'ent,  35  D.  192-201. 
master  for  tortious  act  of  servant.  36  D.  193  isk 
200;  60  D.  419;  51  D.  3ia  '       ' 

reniote  wmng-docr.  57  D.  401-464. 
Malice,  when  Imputed  to  wrun^>d«ior,  27  D.  688. 
On  high  seas.  Jurijidictlon  in  action  for,  13  D.  666w 
Pweni's  right  to  sue  for  injuries  to  child,  48  D.  62S- 

626. 
T^st  of  master's  liability  for,  35  D.  193. 
When  and  against  whom  may  be  waived,  and  assiimD. 

sit  sustaued,  17  D.  242,  247. 
When  and  to  what  extent  tortfeasor  liable  in  ririmn 
■itft  17  D.  247.  *^ 

TOWAQB. 
See  Siiipriifo,  Xlh 

TOWNS. 
See  MuKiciPAL  CoRpoAAnoMs. 


TRADE  MABK8. 
L    DirannoK;  op  What  Mat  Combsil 

IL      iMlTATIOir  AKD    iKPRIMOBMBTt. 

See  Iiijuiionoirs,  I,  &. 
L    DmsiTiov;  OP  What  Mat  Comiaii^ 
Characteristics  and  tesU  of,  47  D.  286. 
Common  words  are  not  valid  as,  47  D.  208. 
Oorporatloii,  corporate  name  of,  is,  9  R.  SSL 
I>eanttion  of,  47  D.  m;  S9  R.  290. 
Disposition  of,  on  dissolution  of  putnenhip,  89  D.  M 
Foreign  words  a^,  47  D.  29L 
Form  of  pMckage  or  article,  47  D. 
Geographical  names  as,  47  D.  29L 
"  Gold  medal  "  not.  26  R.  103. 
History  of  law  concerning,  47  D.  SM. 
Hotel  names,  47  D.  286. 
"Ironclad  **  as  applied  to  boats,  44  R.  7S7, 
Letters  and  numerals  as,  87  R.  866,  SOBL 

or  figures  as,  34  R.  693-606. 
'*  Love  Jack  "  on  tobacco,  87  R.  604. 
May  be  applied  to  a  natural  product,  47  D.  SSS. 

oonsist  of  figure,  device,  numeral,  etc.,  47  D.  281. 
289. 

consist  of  picture,  47  D.  888. 

consist  of  seller's  name,  47  D.  888,  SSOi. 
Mere  descriptive  words  are  not,  47  D.  898. 
Must  be  applied  to  merchandise,  47  D.  886. 

indicMte  origin  or  ownership,  47  D.  287. 

point  out  origin  or  ownership,  100  D.  888. 
Name  aa,  28  R.  28,  20;  83  R.  336  330. 

of  minstrel  company,  47  D.  88flL 

newspaper,  47  D.  887. 

passes  to  executor*  or  aasignees,  SS  R.  8SS. 

patented  article  after  patent  expires^  47  D.  8U. 

publication  aa,  83  R.  836,  S36L 

series  of  books,  47  J>.  887. 

song,  47  D.  287. 

use  of,  SB,  88  R.  81-8S. 

what  held  not  valid  as,  47  D.  881;  SSIL 

what  held  vaUd  aa,  47  D.  80a 

SeejNMtX. 
Names  which  have  become  jm^itei  ^urit,  47  D.  BS. 
^' umbers  as  a,  96  D.  877. 
Office  of,  96  D.  277. 
<  If  what  may  oonstot,  47  D.  888,  8801 
One's  own  name  as,  28  R.  28. 
Property  in,  100  D.  282. 
Right  to  use  one's  own  name  aa,  IS  R.  410^14 
**  Snowflake"  as  applied  to  cracken,  89  B^  IML 
Universality  in  use  of,  47  D.  286. 
What  is,  78  D.  54. 

What  words  or  devices  may  be  adopted,  88  R.  8iL 
Wotds  or  names  may  be  protected  as,  96  D.  08. 

IL     iHITATlOa  AKD  iKPRWaRHHMT. 

Chaneery  protects  by  Infunetlon,  47  D.  884^ 
L>e vices,  what  calculated  to  deceive,  48  R.  898L 
Equitable  relief  against  iufringemeat,  groonds  si, 

23  K.  27,  28,  SU. 
Fa]»iely  representing  that  article  patented,  88  R.  Iflllk 

194. 
Fictitious  names,  Infringement  of,   enjoiaed  whea, 

25  R.  194. 
FVauduleiit  imitation,  what  is,  33  R.  S86L 
Imitation  sufficient  to  constitute  infringvoMnt  of.  100 

D.  282. 
Imitation  sufficient  to  Justify  Injunction,  87  D.  SDl 
Infringement,  delay  in  suing,  28  ft.  27,  tt. 
enjoining,  23  R.  27-30l 
examples  of,  47  D.  897. 
fraudulent  Intent  not  required,  S3  R.  SS. 
must  be  with  respect  to  tlie  same  daas  of  goods,  tf 

D.  297. 
of.  Intent  to  mislead,  not  esaential,  47  D.  SOSL 
of,  what  is,  47  D.  296. 

what  reseniblanoe  constitutes,  23  R.  87,  88. 88 
Intent  to  deceive  justittes  injunction,  88  R.  SS. 
Malicious  adoption  of,  no  action  lies  when,  28  IL 

103. 
Misrcprewntations,  instances  when  Injmiethtn  ntami 

for,  25  R.  191-196. 
Misrepi-eKeniations  in,  injunction  rsfUBed  for,  S6  R 
191-196. 
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natnined  from  odog  hi*  own,  when,  88 

8.81-0. 

id  BUM  rasembUnf ,  wImo  •nJolned»  88  &. 

Sl-OL 
Ostfoinff  pMtnon,  «n  or  reference  to  firm  n*ma,  86 

R.&48^66a 
Ontfohif  aerrant  Uiliig  or  reforrinf  to  firm  name,  86 

ruani  mwlicinw,  Infringemnt,  Mi  onjolnod,  86  B. 

Kcstrainin?  we  of,  88  D.  758^ 

Q9t  of  one*e  own  name,  12  R.  410-414. 

OM  of  ooe'e  ovn  name,  instances,  IX  R.  410-414. 
SlQifle  lale  warrants  injunction,  47  It  048. 
Suiau  cotioeming,  does  not  limit  common-law  rights 

ur  renMvlie*,  87  D.  176. 
Tlinviened  infringement  enjoined,  47  R.  84& 
Tr«(e  accret.  protecting  in  equity,  98  D.  flOBl 
Two  tradeoiarkfl.  wlien  tbe  same,  88  B.  30l 

TREASON, 
tee  AfVAima;  Cumikaii  Law,  YI,  8L 

TBBASUBBRS. 

fiee  Opficbu,  UI,  L 

Ammati  of,  eondnriveneas  against  suretj,  87  it  884- 


tiecotii^  luBtnuiMot  purportlnff  to  Und  oomtj,  lia> 

MH^,  80  R.  782. 
Lahilh  j  for  mun^  stolen,  SO  D.  178. 
LmMm  tar  loss  without  f^ult,  66  R.  0O-70i 

of  God  or  imblic  enenj,  68  R.  00,  TOi 


TBB^SUBY  NOTB3. 
Bee  NaaanABLi  IxsnuimrM,  L 
IMdar  of  stolen,  see  Nmotiabu  IiivrRDMBxn,  ZV,  i^ 
b<«k  see  NwimAtui  iNvrKUMKNTS,  ZVL 
Oveidue^  see  Nmotiaub  iHBT&uiiBns,  JUL 

TBEATIES. 

|e«  IVT^ftlTATIOITAL  LiAW. 

TBESPAS3. 
L   Wbat  OoMTirifta;  Who  Liabu. 
IL   Ri««T  or  PBOTionoa  A«Aiimv. 
UL   ACTUM!  foa. 

1.  Wksn  144»;  TitU  tmd  PoutuUm^ 
1.  Xnjaining. 

%.  PUadmg;  Praetice;  Svidnm, 
IT.  Joan. 
%m  AmiAkB;  Fugh;  Injvacnom,  1, 1;  Nmucihob; 

RAlbkOAM,  II,  0. 

L  Wbav  OoxRiTtmi;  Who  Liabli. 

AbaUnr  aaisaiioe,  when  is,  86  R.  686,  6881 

Accnsiua,  tre«|jaaser'B  acquisition  of  title  bj,  41  !>. 

764;  64  D.  601. 
Actiua  ef,  against  oorporation,  76  D.  788. 
for  lery  on  exempt  property,  76  D.  046^ 
gist  of,  86  D.  881. 
Cimspiraej  to  oooimit,  61  D.  01 
Uefjcing  monomelic,  14  R.  877. 
l«|4Xi(ieraae of  eaeemeut  IS;  when,  88  D.  888. 
Ke^igioce  bj  trespaseer,  or  one  riolatiug  law  eon- 

iributes  to  injury,  66  D.  674. 
MefliKcnee,  trespaNser  acts,  63  D.  387. 
Obuiniiif  warrant  fmm  offluer  having  no  JurisdlctloD 

Md  ouuiog  arrest  the  ^iiuder,  60  I>.  402. 
Kulri«di,  rights  and  Uabilitiee  reajpecting  trespassing 

Mitnmla,  40  D.  881-^00;  67  D.  86& 
fUiificaUim  of,  78  D.  130. 
Re^iiuy  entiiles  owner  to  maintain  trespass  for  prior 

wrmi^,  86  O.  324. 
Sheriff  not  trespasser  a6mitio,  47  D.  711. 
Suuiliiig  before  owner's  premlMS  and  abusing  klBi, 

SS  R.  630. 
TraipMi  of  animals,  48  D.  »8-80L 
WImo  lies.  42  D.  487. 

IL    Bmit  or  PBOTBonoB  A«Aiaai. 
Anhmk,  llabiUty  for  Injury  to,  when  trespassing,  47 

D>tCt  cfastflM  trespasshi?  animals,  40  IK  880. 
Uupk  right  to  kill  for  treepaaeing,  40  J>.  880^  8881 


Entry  by  owner  to  expel  ooonpant,  61  R.  SOO-SOli. 
Killing  done  In  resistance  of,  82  D.  076. 
Killing  trespaaser,  treepass  dues  not  Justify,  68  D.  288. 
Land-owner,  liability  for  injurtca  suffered  by  tree* 

iNMier  on  lands  of,  08  D.  322. 
NegliKcnce,  tres|iasser,  when  may  reoover  for  negU- 

Kenoe  injuring,  35  D.  104. 
Removing  trespasser,  88  D.  676. 
Real  esute,  entnr  on,  to  remove  one*s  chattels,  88  D. 
076. 
retaking  possession  from  wrong-di>er,  82  D.  676. 
rrtakiiig  by  owner,  force  which  may  be  need,  82  D. 
074,  676. 
Right  of  owner  to  resist,  8''  D.  674. 
Right  to  distrain  cattle,  34  1>.  80. 
Setting  gun  as  prutoctioa  against  trespasser,  86  D. 

104. 
Spring-guns,  right  to  set  on  one's  premises,  83  D.  160. 
TresnaMer,  liatHlity  of  land-owner  lax  injury  to,  98  D. 
828. 
liability  of  propers-owner  for  Injury  to,  87  D.  663» 
Ibibtli^  of  railroad  fur  injurltur.  64  D.  674. 
right  of,  to  recovery  for  injaries  iuOieted  by  spring- 
guns,  <*to.,  83  1>.  166. 

IIL    AcTioir  roa. 

L  When  L\e$:  Title  and  Potuetman. 

Aetkm  by  executor  or  admini8trau>r  for,  18  D.  66C 
by  lessor  of  chattels  for  trespkiai.  16  D.  667. 
by  mortt^Hgee  of  chattelit,  IS  D.  552. 
by  mortgagvir  of  chattels^  18  l>.  6.''1. 
by  owner,  servant  being  ui  puiae>>ition,  18  D.  6M. 
by  owner,  when  pmperty  has  been  loasod  fur  specifle 

period,  18  D.  .567. 
by  owner,  when  property  has  been  loaned  or  let,  18 

D.  666. 
by  vendee,  before  delivery  to  him,  18  D.  648. 
Actual  pusseasian  necessary  to  sustain  action  of,  what 

Is,  18  D.  562.  554. 
Bailee  may  malnUin,  18  D.  548,  560. 
By  one  co-tenant  against  the  uther,  29  P.  483. 
one  co-tenant  for  destruction  of  properly,  29  D.'484. 
one  co-tenant  for  ouster  fnun  property,  2U  1).  484. 
one  oo-tenant  for  sale  of  property,  29  D.  4t>4. 
ienrant,  does  not  preclude  owner  from  maintaining, 
81  D.  489. 
OoDStructlve  possession,  what  suflleient  for,  18  D.  668; 

26  D.  548. 
Does  not  be  while  lands  are  held  adversely,  85  D.  821. 

822. 
Duress  as  a  defense,  94  D.  531. 
For  inluries  to  lands  in  a*)  verse  possession,  85  D.  821. 
Qist  of  action  Is  injury  to  plaintiff's  possession,  18  D. 

546. 
In  highway,  action  for,  by  land-owner,  28  D.  305. 
Poeswsion  Mone,  when  and  against  whom  sufflcienL 
18  D.  548. 
Is  essential  to  action  for  tresp:ti«  on  realty,  85  D.  887. 
Is  sufficient  to  mainUin.  72  U.  123. 
of  servant  does  not  entitle  liini  to  itustain,  18  D.  640. 
though  tortious,  acrainst  whom  suthcient,  18  U.  648b 
to  mamtain,  classified,  18  D.  547. 
what  essential  to,  18  D.  547. 
Property  in,  when  eesential,  18  D.  548. 
11  lie,  trial  of,  in  actions  of  trus|niss,  89  D.  428. 
What  possession  of  animals, /tfru;  naiurce,  is  sufllcleat, 

IS  D.  553. 
What  p^issession  of  fixtures  essential  to  action  of,  18 

D.  552. 
Who  may  maintain.  18  D.  726. 

8.  Enjoining. 

Insolvent^  of  trespasstn*  essential.  58  R.  3.'t6. 
Irrepsirable,  warranting  injunction,  what  are,  58  R 

347-355. 
Showing  title,  53  R.  347. 
MThen  enjoined.  63  R.  340-865. 

Z.  Pleading;  Practice;  Evidenoe. 

Aetioni  for  trespass  or  nuisance  munt  be  brought  n 

oounty  or  state  where  land  is  situate,  49  D.  477. 
Continuing,  successive  actions  for    future  damagvi^ 

when  Tie,  59  R.  851-368,  365-367. 
Damages,  allowance  of  counsel  fees,  27  R.  520. 
for  cutting  and  carrying  away  timber,  43  ^  60Sb 
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DunagM  for  cattinf  growlni^  tnm,  M  R.  421,  488. 
for  mining^  coal  on  another's  Uund,  4S  R.  MS;  3S  B. 

68,  282-886;  16  &.  770;  54  R.  421-48S. 
for  BeTeranc*  of  eoal,  86  R.  688,  689. 
when  property  improYvd,  86  R.  688,  6S8l 
Demand,  wheo  noi  lequired  before  fuiof  in  tieepeM, 

ao  D.  781. 
Exemplary  damac*"  for,  87  D.  68iw 
Injunction  affainit,  11  D.  4M. 

againet  injury  must  be  irreparabre,  11  D.  4891 
JutftiflcaUon  for  killing  dog,  S8  D.  074. 
License  to  enter,  when  a  Justlfioation  for,  10  D.  4S. 
Loss  or  damage,  when  proximate  rssult  of,  47  R  888, 

884. 
Malicious,  wealth  of  defendant,  competency,  88  R. 

877. 
If  eamxre  of  damages  in,  18  D.  786. 
Pecuniary  ctrcuuistances  of  defendant  loed  for  tres- 
pass or  neglect,  67  D.  566. 

IV.    Joiar  Tkmpam. 

Accessories  to,  78  D.  14a 
Advising  commission  of,  78  D.  141. 
Go-trespassers,  all  who  direct  or  sMist  in  a  trsspaas 
are,  07  D.  &». 
assent  of  all  to  tortious  act^  whsn  prswimed,  78  D. 

138. 
attorney  and  client,  78  D.  14Si 
common  intent,  78  D.  140. 
concert  of  action  makes,  73  D.  188. 
eontribution  among,  78  D.  147;  04  D.  467. 
contribution,  master's  right  to  call  on  sernuit  for, 

78  D.  140. 
contribution,  senrant's  right  to  call  on  master  for, 

73  D.  149. 
co-operation  essential  to,  78  D.  188. 
co-tenant,  liability  of,  81  D.  730. 
creditors  attadiing  propmty,  78  D.  148. 
daniaffei},  each  is  answerable  for  all,  78  D.  14A 
disavowing  trespass,  78  D.  180. 
encounuring  or  promiitinr,  78  D.  140l 
in  aiisauTt  and  battery,  wno  are,  78  D.  188. 
joint  and  seveml,  liability  of.  73  D.  144. 
ludgnient  against  one,  effect  of  satisfying,  71  D. 
146;  70  <).  707;  100  D.  760. 

tustice  uf  the  peace,  78  D.  148. 
Lttowieiige  of  one  is  knowledge  of  all,  78  D.  ISft. 
legality  of  original  object,  73  D.  137, 188. 
liability  of  each  is  serersl,  07  D.  887. 
married  woman  acting  Jointly  with  husband,  78  D. 

141. 
non-Joinder  of.  It  not  good  plea  tn  abatement,  78 

D.  144. 
one  who  aids  or  advises  a  trespass  becomes,  78  D. 

141. 
persons  arting  in  execution  of  writs,  78  D.  148. 
persons  giving  bonds  of  iu'lemnity,  78  D.  148. 
plaintiff  adopting  an  unlawful  levy,  78  l>.  148. 
plaintiff  and  his  attorney,  78  D.  142. 
presence  at  comnilsslon  of,  73  D.  140. 
ratification  of  trespass,  78  D.  130. 
release  of  one  releasee  all,  73  D.  146;  88  D.  160L 
sepamte  Judfonents  against,  satisfaction  of  one  re- 

leasos  all,  73  D.  14.'>. 
sheriff  and  Jeputr,  73  D.  141. 
sheriff  and  pUintiff,  73  D.  141. 
tests  of  right  of  contribution  between,  78  D.  148. 
who  are.  73  D.  137,  138. 
Joint  liabiliiy  of  maflter  and  servant  for,  68  D.  748. 
Judgment  a](ninst   one   co-trespisser,  effect   of,   as 

againHt  othure,  64  D.  206.  20<3. 
against  one  does  not  bar  action  against  the  others, 

64  O.  206. 
against  one,  effect  of  taking  out  execution,  54  D. 

206. 
•gainst  one,  English  rule,  64  D.  805. 
UahiUty  of,  is  Joint  and  several,  64  D.  SOflw 

TRLAlL. 
lee  CaiMiMAL  Law. 

TBOVBR. 
L    ThTLB  AMD  Posasasioa,  Nmhsitt  ot  vd  Madi- 

TAIM. 


11.    PoA  What  PROPutTT,  am*  foa  Ajn  A* 

Whom  Lih. 
iil    09iithiisi0h. 

L  What  CcnttiiMim. 

t.  Aridenes  and  Egeei;  HewwU^  ^ 
lY.    Dajia«u;  Husui  op  Rntniir  op  Pbopuitt. 

See  Rhputih. 


I.    TnLi  AH9  Poniasioii,  Nhchsmtt  op  vo  Maistabl 

Adverse  possessioa  of  land,  when  a  bar  to,  8  D.  671 
By  person  entitled  to  prdsent  pnassssion  in  soitai^iBSi 
owner,  58  D.  678. 

against  stranger,  52  D.  678b 
Does  not  lie  for  c*x>ps  or  timber  taken  fhNB  laads  hrid 

adversely,  86  D.  882. 
Ownership  necessary  to  sustain,  88  R.  66fi. 
Possession  and  title  required  to  sustain,  88  D.  78R 

is  sufficient  to  sustain,  1  D.  687. 
Special  property  in  plaintiff  is  sufficient,  1 IX  588. 
TiUe  in  thinl  person  as  a  defense  to,  100  D.  748, 748. 

to  maintain  action  for,  1  D.  586. 
What  necessary  to  sustain  action  of,  17  D.  48. 
When  maintainable  by  chattel  mortgage,  58  D.  fa% 

IL    rOt  WHAT  Propbrtt,  akb  poh  ah»   mausi 

Whom  Lih. 

Action  for.  by  bailee  or  bailor.  1  D.  687. 

Against  attaching  officer  for  negleot  in  caiteg  hr 

property,  73  D.  819. 
Against  executor  for  conversion  by  intestate,  1  D.  661 
Against  innkeeper,  84  D.  89. 
Amendment  changing  action  froai,  to  cwicmfsiC,  M 

D.  ISO. 
Bailee,  purchaser  from,  liable  in,  when,  48  Oc  6k 
By  assignee  in  bankruptcy,  58  D.  678. 

Aiider  of  lost  chattel.  18  D.  65,  69. 

general  owner  out  of  pussssslan,  86  D.  llfw 

lessee,  58  D.  678. 

lienholder,  52  D.  678. 

one  co-tenant  sgalnst  aaollisr  for  solliiiff  darttsi,  M 
D.  568. 

one  tenant  In  common  against  another,  48  D.  847. 

one  tenant  of  adiattel  sgalnst  the  otber,  18  D.  Att 

pawnee  or  pledgee,  52  i>.  678. 

remainderman,  84  D.  88L 
Gonversion,  action  against  oo-tonant  for,  88  D.  BM. 
For  bailed  property,  71  D.  830. 
For  refusing  to  permit  removal  of  building,  86  D.  185 
Leesor  of  house  on  Sundsy  may  sua,  11  R.  811. 
Who  mior  nudntain,  1  D.  585r5i90- 

m.    Oohtbrhioh; 

L  IFAot  ConstftvleiL 

See  Oo-TBKAXOr,  II«  R 

Act  of  dominion  necessary,  48  R.  618. 

Acts  required  to  constitute,  16  D.  158. 

Against  a  person  guiltless  of  intentional  wrong,  100  Di 

4M. 
At  what  place  deemed  to  be  made,  84  D.  88. 
Conversion,  arising  from  refusal  to  deliver  propsrti 

to  owner,  70  D.  800. 
Bailee,  when  guilty  of,  69  D.  121. 
li,y  miauser  of  bailed  chattel,  18  D.  621.  OSS;  15  D.  l&l. 
one  putner.  when  deemed  act  of  l\rra,  85  D.  614. 
refusal  to  deliver  property,  35  D.  tfl6L 
sale  without  authority,  16  D.  158. 
sale  of  chattel,  15  D.  168. 
sheriff's  sale,  16  D.  168. 
unlawful  sales,  15  D.  158L 
Del\ned,  15  D.  151. 

Distinction  between,  and  replevin,  88  R.  888,  887. 
Driving  horse  to  point  beyond  that  for  which  hired, 

43  R  618. 
Uist  of,  16  D.  161. 

Holding  and  selling  horses  for  board,  48  R.  517.  518. 
Mort}fage  by  co-tenant  is  not,  84  O.  87. 
Pledge,  nnattthoriaed  tale  of,  is  conversion,  51  R 

814. 
Receiving  and  rsstoring  stolen  foods  to  deposits^ 

43  R  618. 
Refiuml  of  carrier  to  deliver  goods,  67  D.  41. 
to  deliver  property,  when  not  a,  47  D.  747. 
Sale  by  co-tenant,  when  Is,  84  D.  87. 
of  property  by  Loir  is  a,  88  D.  UR 
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t. 


ISBOi,4SR.fl7.6U. 
M  of,  lb  D.  l&t. 
to  to.  tt  D.  66& 

m  D.  90;  71  D.  S90. 
J  la  o>uT«rtod  by  mfaUk*,  74  D.  787. 
bM  B»  risbt  lo  ratarn  prop«rty  «ftor,  11 


tiy«  bf  wrongful  oonTertioD,  66  R.  70t.  708. 
•ad  wniMl  are  •rldeoeo  of  convtriioa,  M  D. 


M  erldenee  of.  66  D.  61. 
•vtdanee  of,  56  O.  6L 
wroagfolly  takes  if 


761. 


oniMoaanry,  8S  D. 


to  reooTeiy  of  itolen  proparty,  86  D. 


Dot  raquirad,  SS  D.  400. 
TItJe,  trial  of  In  troTor,  89  D.  429. 

IT.    DAMACii;  Hmbim  or  Rsruav  or  PaoPinTT. 

OaaMfea  tor  eoal  miiiod  on  anothoi's  land,  S3  R.  08, 
»;  SS  R.  28l-»«:  »  R.  770;  64  R.  421-423. 
lor  eonTeninf  negotiable  Inatnunent,  80  D.  283. 
lor  eottlnir  ^nd  eanying  away  icrowing  ireea,  44  R. 
421,423. 

ol,  CC  R.  286.  287;  61  D.  242;  78  D.  809. 
pffoporty  Improved,  26  R.  527-630. 
of  oama^ee  for  oonrenion  of  suxsk.  11  R  86. 
In,  11  D.  688;  24  D.  70;  26  D.  340;  26  D. 


870L 


In,  for  ooorereion  by  mistake,  24  D.  77- 


ef 

of 
ef 
ef 


of 

of 


In,  for  oonrertfng  eoal,  24  D.  77-79. 
In,  for  eonTerting  timber,  24  D.  77--80. 
In,  general  rale  of,  24  D.  71. 
In,  wben  form  and  ratue  of  property 
changed,  24  D.  70-85. 
to  holder  of  special  Intoreet,  24  D.  89. 
wben  owner  of  tpedal  Interest  recoTen, 
62  D.  678^480. 
ProAta»  reeoTory  of,  for  oonverslon,  60  R.  492, 498, 494. 
Setom  of  property  doe*  not  defeat,  28  D.  270. 
lale  raopecttng  measure  of  damages,  62  D.  678. 
TieUe  <hmmcM  In,  84  D.  17& 

Wrong  <ioer,  onbanced  Talus  of  property,  wben  reoor- 
erafalofnMn,24D.  7& 
~  of  torttono  set  not  allowed  to,  84  Di  71 


•n. 


TRUST  DEBDS. 
ItMf  be  good  In  part  and  Told  In  part,  50  D.  108. 
to  sell  glree  power  to  mortgage,  60  R.  648. 
ion  by  grantor,  90  D.  509;  91  D.  162. 
for  sale,  power  to  employ  agent,  22  R.  146. 
power  and  duty  In  adjourning  sales,  26  D. 

TBUSTS  AND  TBUSTBBS. 

L     QUATUW. 

1.  D^flMUUm  mnd  Katun:  Ftirm  ^. 

1  AtmM;  Jfeeea$Uy  ^f  TrwttM. 

&  Pmnt  Bvidenee;  AcknowUdgmmU  %pitk- 

mU  Ctmnderatiim. 
A.     Unc^aiihty;  P^rpetuUUt, 
IL    Ewsn  or  Taosm. 

1.  RetuUing,^ 

8b  Frtcalory, 
UL    JvnuDicnoM  otbs  akd  OoirsTRUonon. 
IV.    Bmhts  or  BaNKriciARiBs. 

L.  Ov^r  Batatei:  DtdUngt  betwt^m. 

2.  THUs  i/  and  AavjnmenU  by. 

▼.     BtOBtS  AMD   LlASILITlBS  Or  TkUSTBI. 

L  EttaU    and    Title;   lUmkopol;    Potmn 

OentraUy. 
1.  inveUmitnU. 
&  Mtight  to  a%k$. 
4l  CSo-TVutessff. 
iu  C!ens»|fan«e«. 

a.  Effect  of:  Purebasei's  Rights^ 

h.  Purchase  by  Trustee. 
C  StalvU  of  Limttatiani;  J^§a  «/. 
7.  Cotnpentatum. 
▼L    RxriveruHMBjn  or  Tri 

ta   usB. 


See  BxncimoHi,  YI,  8;  Marribd  Womim,  1, 1;  Ptam* 
TviTin;  STATun  or  LiJUTATioat,  III,  2,  b;  Tausi 

DSBM. 

t    CaiATioa. 

1.  DeJInUion  and  Natw;  Form  </. 

Definition  of  passiTo  and  special,  98  D.  366. 

Ill  favor  of  creditors,  75  D.  184. 

Invalidity  of  acts  vloUting  trust,  10  R.  12. 

No  particular  form  of  words  necessary,  31  R.  463-46& 

Simple,  effect  of,  98  D.  856u 

Trustee,  definition  of ,  59  R.  468. 

1.  il«s«nl;  Neesuity  cf  Trustgg, 

Assent  of  beneficiary  is  presumed,  46  D.  81. 
AMent  of  trii'^tee  not  essential  to  trust,  30  D.  187. 
Not  allowed  to  fail  for  want  of  a  triubee,  9  D.  585. 

3.  Parol  Jioidenee;  Aefmoirledj/ment  without  Con- 

tideration. 

Of  personalty,  creating  by  parol,  43  D.  624 
Parol  declaration  to  show  that  purchancr  is  a  trustee, 
38  a  182. 
evidence,  of  devise  in  trust,  24  D.  413;  26  D.  60. 
evidence  to  esUbilsh,  63  D.  42;  70  D.  258. 
to  raise,  in  favor  of  grantor,  90  O.  270-277. 
to  show  rcsultiii);,  65  D.  501. 
Written  acldiowled^icut.  without  consideration,  to 
esublivh  trust,  Sd  D.  182. 

4.  Uncertainty;  Perpetultioi. 

Of  which  beiioflciaries  are  not  iiumeU,  80  D.  316. 
To  prttnerve  estate  fcir  improvident  heirs,  86  D.  612. 
Void  as  being  within  rule  against  perpetuities,  90  D. 

104. 
What  valid  in  New  York,  80  D.  314. 

IL    KiNM  or  Tausn. 

L  Resulting, 

Against  policy  of  law,  61  D.  754. 
Arising  from  advancing  purchase-money,  61  D.  76& 
from  conveyance  without  coiiitidoration.  51  D.  758. 
from  part  payment  of  oonsidenition,  61  D.  753. 
when  oooveyaooe  is  made  for  illegal  purpoee,  51  D. 

756. 
when  conveyance  is  made  for  uncertain  or  indefinite 

purpoee,  51  D.  756. 
when  conveyance  is  made  for  purp«)se  which  tails, 
61  D.  757. 
Oannot  arise  out  of  fraud  on  government,  28  D.  416. 
arise  in  favor  of  alien  not  entitied  to  bold  the  proi^ 

erty,  28  D.  417. 
subvert  policy  of  the  state,  28  D.  416w 
Definition,  51  D.  751. 
Disproving  payment  of  consideration  to  create.  In 

favor  of  ifniiiUir,  90  D.  277. 
Distlncti«m  between,  and  cunstructive  trust,  61  D.  762. 
Evidence  to  establish,  50  D.  &iA. 
In  favor  of  one  who  pays  consideration,  72  D.  lOt. 
favor  of  alien,  61  D.  754. 
favor  of  grantor,  51  D.  757. 

favor  of  wife,  when  her  property  furnishes  eonsidei^ 
ation  for  deed,  39  D.  45. 
In  personal  estate,  51  D.  756. 
Intention  is  essential  element  of,  61  D.  76& 
Must  arise  eo  tiisCanti,  51  D.  755. 
None  arisinif  from  purchase  In  name  of  person  entitled 

to  supiiort,  51  D.  754. 
None  arising  from  purchase  in  name  of  son,  51  D.  766. 
None  arising  from  purchase  in  name  of  wife,  61  Ol 

754. 
Parol  evidence  to  esUblish,  51  D.  759. 
Presumption    arising    from   paj'mcnt   of    purcliaso* 

raonev>  51  D.  753. 
Presumption  of,  50  O.  624;  51  D.  753,  755. 
Resulliiig,  03  D.  424. 
are  not  subject  to  registration  laws,  82  D.  613. 
must  be  proved  by  clear  evidence,  98  D.  31L 
presumed  when,  80  D.  206. 
to  fraudulent  debtor  for  benefit  of  hb  creditora,  79 

D.  422. 
when  arises  from  payment  of  purehase-money,  74  n 
670. 
Where  residuum  rsmains  after  purpose  of  oonveyanoo 
ia  accomplished,  61  D.  757. 
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Whcrt  Mren]  pMBont  (orniih  purchMf-iaoney,  60  D. 
0S4. 

I>efliied»  61  D.  7bt. 

Diitinetion  between  resulting  tnut  and  oonstmctiTe 
trust,  61  D.  752. 

Wnad  M  »  ground  for  oonvertlof  conveyance  into,  90 
D.  272. 

Person  buring  propertj  in  contraTcntioB  of  dutj  re- 
garded M  trustee,  31  D.  250. 

Thisls  eg  inaUJleio^  aft«'r  ancestor's  death,  by  promise 
to  dispt^se  of  property  In  a  particular  way,  1  D. 
258. 

^oiuntaiy  conveyance  does  not  raisei  In  faror  of 
grantor,  90  O.  27L 

8.  Prtcatory. 

Arise  from  expression  of  "  belief,"  44  D.  S71 

of  desire,  wish,  or  requeot,  44  D.  373. 

of  hope,  will,  or  entreaty,  44  D.  373. 

of  confidence,  trust.  44  D.  .S73. 
Certainty,  requisite  ss  to  subject-matter  of,  44  D.  376. 
CerUinty,  requisite  as  to  object  of,  44  D.  876. 
Defined,  44  D.  372. 

Early  American  cases  concerning,  44  D.  377. 
In  favor  of  children,  when  arises,  48  R.  494-497. 
Later  American  Mid  English  cases  concerning,  44  D. 

877. 
Three  requisites  to  ersation  of,  44  D.  377. 
When  carried  out,  44  D.  372. 

Words  MutHcient  to  create,  44  D:  372;  48  It.  494-4M. 
Words  which  do  not  create,  44  D.  874;  83  R.  298. 

III.     Jl'BISDIOnOS  0?IB  AND  Ck>NBTRronoM. 

Kquity,  trusts  in  another  state,  power  of,  over,  87  D. 

100. 
Equity,  jurisdiction  of,  over  settlements  of  tnists,  78 

D.  5.^ 
Trustee  may  have  advloe  of  court  rsspecting  construo- 

tion  of  will,  00  D.  502. 

IV.    Ri«Bn  or  BwririGiARiM. 

L  Over  Ettatea;  DwUingt  betioeen. 

Aoqnlesoenoe  by  beneficiary  in  breach  of  tnut,  10 

R.  12. 
Action  against  trustee  by  beneflelaiy  for  moneys  had 

and  received,  90  D.  724. 
Ai^ency,  ratification  by  cestui  qtte  trutt,  77  D.  823. 
liunlen  of  showing  the  fainiess  of  contracts  with  his 

cestui  que  tnut,  92  D.  041. 
Cniorcement  and  adoption  by  one  having  no  prior  in- 
terest, 31  D.  260. 
of  trust  voluntarily  assumed,  44  D.  731. 
Trust  estate,  devise  of  income  of,  with  riew  of  pro- 
tecting it  from  the  creditors  of  the  beneficiary,  97 
D.  304,  314. 
creditor's  bill  to  reach.  97  D.  814. 
execution  sale  of,  statutes  of  Alabama,  California 

and  Connecticut  concerning,  97  D.  814. 
execution  sale  of,  statutes  of  Michigan,  New  Jersey, 
New  York,  Ohio,  Texas  and  Virginia  concerning. 
97  D,  316. 
income  from,  garnishment  of,  97  O.  803. 
statutes  of  Gneland.  subjecting  to  execution,  and 

the  cunstructlon  theretif,  97  O.  3'H.  sa'i. 
sututes  of  the  United  States,  sultjecting  to  execu- 
tion, and  the  interpretation  thereof,  97  D.  806. 
800. 

2.  Title  of  afid  Aesignment  by. 

Assignability  of  beneficiary  interest  In  trust,  86  D. 

062. 
Ejf ctment  by  cestui  que  trusty  68  D.  473. 
Itecunveyance  by  trustee,  when  presumed  and  when 

not,  68  D.  474,  476. 
When  vest  in  beneficiaries  the  legal  title,  80  D.  612, 

618. 
V.    Rioirrs  axd  LiAsiLrnin  or  Trobtii. 

1.  Estate  and  TUle;  Remuval:  Pmeers  OeneraUy. 

Arbitration,  submitting  claim  to,  30  O.  033. 

Deletpation  of  (lersonal  trust,  14  I).  170. 

Ejectment  by  trustee  against  cestui  que  trust,  68  D. 

472. 
OuiiUndlng  title,  purchase  of,  by,  28  D.  88. 


Trustee,  attachment  or  execution 
bind  trust  prof^rty,  82  D.  614. 
di^plactn^'  by  new  trustee,  04  D.  I90i 
displacing  by  receiver,  04  D.  488. 
regarded  as  the  owner  at  common  law,  SA  Oi  JSL 
what  estate  deemed  to  take,  06  D.  6k 

8.  Investments. 


Assent  of  cestui  que  use  to  inrestmsnt%  whsm  fs^ 

tects,  40  D.  618. 
Bank,  failure  of,  76  D.  808. 
Contracts  by  trustee  in  ralatiMi  to  trait  uroueity,  1« 

K.  12. 
Deiioijit  in  bank  tor  another,  whin  n  tragt,  SI  R.  453- 

4.^6. 
Deposits  by.  In  banks,  40  D.  61& 
Deposit  of  money  by.  In  Us  own  rmmm,  7f  D.  80i. 
Evi  ience  of  theft  or  robbery,  to  exonersto,  76  Di  9^ 
Fiduciary  capacity,  liability  of  person  aoiia^m,fer 
acts  not  authorised  by  law,  97  D.  45& 
liability  ot  pemo  actlug  in,  for  lues  of  foiid^  S?  U. 
465. 
P'llowlng  monoy  deposited  by,  78  D.  238. 
How  bou.id  to  oi>nduct  business,  76  D.  790l 
investmenu  by.  in  bonds  orstocks  of  private  eocpun- 
tions.  40  D.  515. 
In  oonfedereto  bonds.  40  D.  609i. 
in  government  seourities,  40  D.  60S. 
in  real  and  personal  securities,  40  D.  510-ilS. 
made  under  order  of  court,  40  D.  508L 
made  without  order  of  oourt.  40  D.  508. 
must  be  tor  safety  of  capital  and  oartaintr  e0  in- 
come, 40  D.  607. 
of  funds,  what  proper,  7  R.  8SSb 
May  Invest  in  what  securities,  64  &  111-Ulb 
lludt  not  speculate,  40  D.  507. 
Must  seek  safety  of  oapital  and  also  inooms,  40  Di  907, 

608,  51L 
Paving  oioney  <m  forged  order  or  receipt,  75  D.  801. 
Robbery,  theft,  eta,  liability  for.  76  D.  790. 
SVtck,  trustee<i  investing  in,  40  D.  fl& 
Taxation  of  trust  property,  60  D.  636. 
Trustee,  in  what  kmd  of  money  may  reoeive  psjmeiit, 
95  D.  802. 
Judgment  against,  wbsn  binds  eesCin  que  trust,  34  a 

722,728. 
lUbility  for  default  of  agents,  76  D.  802. 
liability  of,  fur  investmenU.  40  D.  60ft-s>18L 
liability  of,  for  investments  made  without  authority 

<ff  court,  97  D.  466. 
lialiiiity  of,  for  loss  or  depreciation  off  tnnda.  97  D 

455. 
loaning  on  personal  security,  22  D.  517. 
loHSes  by  casualty  not  due  to  his  default,  76  D.  80t 
losses  occasioned  by  agente  and  solidtoff«,76  D 

Ml. 
what  not  answerable  for,  76  D.  790l 
Using  funds,  40  D.  610. 
Who  may  question  acta  of  trustee,  10  D.  SIT. 

8.  Bight  to  Sue. 

Action  by,  66  D.  183. 

Trustee,  defenss  that  plaintiff  is  a,  is  not  good  law.  S 
D.  112. 

4.  Cotrustees, 

Appointing  a  oo-tniHtee  as  aicent.  42  D.  29L 
Breaches  of  trust,  what  are,  when  there  are  tw«  oi 

more  tnisteen,  42  D.  29i). 
Duty  of.  In  making  investments,  42  D.  28S 
to  keep  informed  as  to  trust,  estate  and  fraud.  41  U 

290. 
to  protect  estate  from  misfeasance  off  oo-trustee.  « 
D.  2tl9. 
Joining  in  rscelpt  with  cotrustee,  and  ite  effect,  42  l» 

291. 
Joint  tenancy  amonc  trustees,  7  D.  626;  18  D.  103. 
Liability  for  misappTioatiun  of  funds  by  eo-tmstee.  31 
D  581. 
of,  for  default  of  eo-trastee,  42  D.  281 
of,  for  fraud  In  letting  oo-trustee  rooeive  pruperty, 

42  D.  290. 
of,  for  joining  in  rsoeipt  with  eo-trustee.  42  D.  t* 
of,  for  ne^^lect  in  watching  act  of  co-trustee,  *i  0 

289. 
off  for  osglect*  81  D.  6>L 
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UtM,  tnwts  Boi  affected  hj,  tnitanoat  of,  78  D.  Ml. 


•57. 


37a 
NotioaoC 


of;  Pttrduunr's  Rlfbts. 

«f  nofftgag*  Boft  afftcud  bgr 
4S  D.  672. 

Inmi  tniBtee  to  piotMied,  47  D. 

vMitloo  o(  tnial  It  nrid,  76  D. 


08  D.  978;  97  D.  ffiS. 

•t  «»ettU4in  MUe,  vImb  held  to  be.  48  D. 


id  tnMk  pfopartgr,  whoa  ohaiveBbto  witli 
tlM  tmt,  82  D.  70& 
Trat  doad,  astoppol  to  cbdm  under,  84  D.  214. 

deod,  imrrhBTtr  vndtf  to  chargeable  with  Botlee 
at  eoaUMt»  86  1>.  2n. 

eonvBjrBoce  Vf,  doM  bo4  give  Imi  power  to 
puntoe,  tit  D.  200. 
eoQTejaoee  hj,  eOeel  of,  U  law.  84  D.  199. 
eoamrnnee  by.  hi  violation  of  tniet,  64  D.  188,  20S. 
ooDveymDoe  bj  one  of  eeveral,  64  D.  20L 
eonveranoe  bj»  to  beaeSetoiy,  64  D.  200. 
eoaveyanee  by,  to  oue  having  aoiiee  of  tmet,  84  D. 
20O>20S. 

ivwBttee  hy,  when  deemed  to  be  with  Botiee  of 
7Urt»  04  D.  201. 
jvevBoce  bj,  when  void  nnder  stBtatee  of  New 
Terk  and  Oalifornfa^  <H  O.  208. 
eeBVBjBnee  tnr,  when  void  without  approval  of  bene- 

gdary,  84  D.  200. 
power  to  eeU,  when  fanplied,  87  D.  2ia 
ranle  mwi  be  on  aoiiee,  00  D.  426b 
nil  bj,  reTffBf  firn"-*-  the  rato  of,  81 D.  868;  90 
0.41A. 

8.  Porchate  by  Trustee. 

Br  truetee  aft  tato  own  aale,  16  D.  800;  18  D.  818;  19 
D.  48;  tt  D.  802;  24  D.  660;  SO  D.  &i8l 
BBV  te  vBoatod,  18  D.  816w 

hj  exeeutora,  trusteee,  ■herifl,  elfr,  12  D.  88. 
of  tmat  propertr,  10  R.  12. 
aft  their  own  sale,  62  1>.  406. 
Sale  hf  tmetea  to  himeeU.  when  beoomee  valid,  46  D. 

313. 
Trufteee  must  not  pnrehaee  trust  property,  78  D  81L 
porefaaee  of  trust  estate  by,  81  D.  750;  74  D.  804. 
sale  of  tnest  property  to,  aetttng  aside,  92  D.  84L 
Who  nay  raise  the  question,  18  D.  817. 

a  StmtmU  <^  bimUcMom,  Eg^et  ^. 
U^tatioM  against  trustees  bar  mvCim  ytie  Cnuf,  84 

D.  725. 
aiaftrte  ef  llmitatlooa,  applloation  of,  la  trust  casea, 
44  D.  15»;  80  D.  812. 
la  caaee  of  tnwta.  80  O.  212. 

fumtag  agaioat  trustee  Unds  e«ffii<  f«s  fniiC.  84 
Ol  726;  42  D.  447. 

7.  ComptnMation. 
fctloB  of  trustees,  Ameriraa  rule,  17  D.  287, 

nmtaslons  not  aUowfd.  17  D.  274. 
bgtish  rule,  17  D.  28a 

right  to,  forfeited  by  want  ^  fidelity,  17  D.  274 
eompemiattoo  of,  21  D.  88;   62  D.  2ia 


YL    KznseuisiJMSirr  or  Tacar. 

CMfa<  gae  trasf,  death  of,  without  helm,  29  D.  2Sa 

TIL    Uasa. 

f^n,  statato  of,  oonstruetfon  of,  78  D.  407. 
eBnatraetloa  of,  exoeption  from  operation  of,  78  D. 

07. 

osR^cruetioa  of.  In  ease  of  special  or  active  trust,  78 

D.  407. 
eoBStmetloB  of,  when  duty  or  power  to  impoeed  on 

trustee,  78  D.  407. 
eonetructioa  of,  whea  «se  to  limited  on  use,  78  D. 

407. 
OBOstracitloa  of,  whero  married  woman  to  benefldary, 

78D.  40a 
constroetloB  of,  when  several  trusts  are  created  78 

D  409 

»:  effect  and  Object  of ,  78  D.  48a. 

tBftiree.78a40^4ia 


TUOS. 
flee  BHirriHS,  Zn 

TUBNPIKBa 
Change  of,  Into  toll  roeds,  86  D.  86a 

UliTBA  VIRB3. 
flee  GoaroBATioRS,  ill,  a 

UNDUB  INFLUBNCB. 
See  Fbaub,  I,  4;  Wills,  1,  a 

UNINOORPO  RATED    ASSOCIATIONS 

See  BixsnciAL  Sooiiriss;  Builoins  ass  Loam  Ak>o- 
ounoKs;  CHAsrTABLB  Usis;  Riusiocs  SoasTiBs; 
Stock  Ezchanobs. 

Actions  by,  69  D.  711 
between,  and  thoir  members.  69  D.  717. 
\gy  and  sigainst,  and  its  membera,  50  D.  71l-7ia 
by  or  against  one  or  more  members,  for  all,  69  D. 

714. 
\ij  retii^ous,  69  D.  7ia 
At  ooniraon  law  were  mere  partnershipe,  69  D.  71L 
Benevolent  society,  action   to   compel   payment   ef 

beuettta,  71  D.  029. 
Bequest  to,  for  charitable  use,  44  D.  lOL 
to  a  society,  when  upheld,  24  D.  079. 
to,  for  ch-iritabte  use,  inistalce  In,  44  D.  101. 
to  unincor|K)rated  religious  society,  86  D.  63. 
Coroinittee  acting  for,  personal  liability  of,  90  D.  206. 
Constitution  and  by-laws,  amendments  and  additiuns 
to,  69  D.  674. 
are  binding  on  members,  80  D.  872. 
assent  of  members,  whether  necessary,  89  D.  878. 
examplee  of  valid  and  Invalid,  (W  0.  HTft. 
must  not  eondict  with  law  or  public  pulley,  89  li 

87i. 
of  grand  lodges  bind  subordinates,  69  D.  878. 
whether  must  be  reasonable,  69  D.  672. 
Oontracte,  power  to  bind  members  by,  69  D.  878^ 
Docisious  of,  bind  their  members.  89  D.  670^ 
Difference  between,  and  partoeiDhipa,  69  D.  711. 
Expulsion,  Impeaching  proceedings  collatemlly,  18 

R  2& 
Expulsion  of  membere,  88  D.  778-776;  89  O.  877. 
causes  for,  68  D.  774,  776. 
courts  will  not  review,  08  D.  770. 
for  crime  |>rii>r  to  eonvictiun,  63  D.  774. 
hearing  to  which  they  are  entitled,  63  D.  777. 
mandarmu  to  restore,  63  D.  777. 
may  make  rules  regardinti^,  68  D.  778L 
notice  of  hearing,  63  D.  777. 
on  report  of  committee,  15  R.  28. 
power  to  declare  cause  for,  of  membere.  63  D.  774. 
reluctance  of  courts  to  recoifnize,  Otf  D.  67L 
revision  of,  by  the  courts,  68  D.  774. 
when  void,  63  D.  776. 
Qnmnds  of  expulsion,  16  R.  27,  28. 
Joint  liability  uf  membera  of,  59  D.  712. 
Joint-stocic  companies,  liability  of  membera  of.  Urn 

debts,  43  D  095. 
Liabilities  of  membere  of,  12  D.  604;  69  D.  718. 
Liability  of,  for  torU,  IS  D.  523. 
Meroliere  not  answeraMe  for  transactions  before  they 
become  or  after  they  cease  to  be  mem  iters,  .Su  U. 
712. 
Non>Jolnder  of  membera  in  action  by,  59  D.  712. 
Notice  of  intent  to  exfiel,  15  IL  27,  28. 
Quaid  corporations,  action  by  or  against.  27  D.  tf.»5w 
ca{iacfty  and  powere  of,  13  D.  5'2-'>. 
eountyi^  garnishment  of  demands  due  from,  H  I) 
203. 
Statutes  authoridng  actions  by  or  against  oflBcera  and 
committees,  69  D.  716. 
respecting  ruligious,  59  D.  713. 
SuhiHTiption  to,  action  for,  59  U.  713. 
Voluntary  associations,  liability  of  membera  for  debts 

60  R.  610. 
What  to  a,  13  D.  628. 

UNITBD  STATBS  MARSHALS. 
See  Maksuals. 
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UNIONS, 
tn  Labor  Union. 

DNLAWFUIi  DBTAINBB. 

FOMUU  bmiT  AM»  UHLAWPin.  Dit 


U3AOB3. 

iM  OOMMOir  04ftAIBB8,  1, 2,  •,  1, 6;  InOEATCI^  I,  f ; 
Mum  AHV  Mivmo. 

AdmiMtbilitj  of  erfdenoe  of ,  S5  D.  tTl. 

of.  Id  omo  of  writing*,  f  7  D.  10S. 

to  explain  oontnci,  6  B.  678-032. 
Affecting  oontTMt  of  sale,  adminibllltir,  f4  It  US. 
Ailowatiee  of  tniereet  in  aocordanoe  with,  0  D.  19L 
Ancient  deeds,  oaege  to  explain,  8  D.  SM. 
As  to  delivery  bj  earrier,  11  D.  801 
At  Tariance  with  exprew  conlraot,  admiMibillty,  18  R. 

205.  206. 
Banks,  usages  of,  and  their  effect,  60  D.  07-Ml 

as  to  certified  checks,  50  D.  90. 

as  to  demand  and  notice,  60  D.  97. 

in  ncelvinff  depradsted  money,  60  D.  98. 

that  president  may  sign  checki,  50  D.  07. 

to  present  cheek  before  due,  50  D.  93. 
Garner's  liability,  usage  varying  or  controlling,  SI  D. 

761;  42  D.  498;  43  D.  650. 
Carrier,  usage  as  to  delivei^  of  goods  by,  56  D.  86. 
Collecting  banks,  usages  of,  validity  of,  84  D.  S09. 
Common  carriers,  usages  of,  and  their  effect,  50  D. 
99  101. 

usages  of,  resp<^ctlng  cheeking  baggage,  60  D.  100. 

usages  of,  respecting  delivery  by,  .V)  D.  100. 

usages  of,  respecting  delivery  to,  50  D.  99. 

usatres  of,  to  give  notice  of  arrival  of  goods,  50  D. 
100. 

usages  of,  to  Uke  charge  of  cash  parcels,  50  I).  100. 
Contrary  to  rules  of  Uw,  83  D.  664. 
Custom  and  usage,  distinction  between,  18  R.  t04, 
206. 

when  becomes  part  of  a  contract,  86  D.  871;  100  D. 
200. 
Customs  of  banks,  what  valid,  50  D.  97-99. 
Bvideooe  of,  instances  of  admissibility,  83  &.  422. 
Qeneral,  presumed  to  be  known,  18  ft.  20& 
Illegal,  when,  83  D.  6^)4. 
How  proved,  18  R.  207. 

Instances  of  particular  words  explained  by,  18  R.  SOT. 
Insurance  contract  mav  be  affected  by,  45  D.  362. 
Knowledge  of,  is  queeUon  for  Jury,  18  R.  HOtL 
Landlord  and  tenant,  usage  of ,  as  to  how  lands  should 
be  fnrmed,  50  D.  101,  102. 

usage  of,  as  to  what  is  waste,  50  D.  102. 
Local  or  partial.  If  known,  governs,  18  R.  206. 
Master  and  servant,  usage  as  to  duration  of  relation 

between,  50  D.  105. 
Must  be  uniform,  certain  and  notorious,  18  R.  20& 
Must  be  reasonable,  18  R.  207. 
Need  not  be  ancient  or  general,  18  R.  206. 
Not  according  to  law,  admisaiblity,  18  R.  206. 
Not  allowed  to  thwart  intent  of  iiarties,  36  I>.  24& 
Of  carriers,  to  carry  goods  on  decic,  45  D.  10(L 
Of  plasterers  to  charge  for  openings,  2  D.  374. 
Parol  evidence  of.  to  explain  ooniract,  42  R.  679,  080. 
Parties  are  deemed  to  contract  with  reference  to,  63 

D.  234. 
Particular  custom,  what  necessary  to,  18  R.  205. 
Permitting  agent  to  act  for  both  parties,  40  K.  88. 
Presumption  as  to  continuance,  60  R.  209,  300. 
Esspecung  common  carriers,  50  O.  99-101. 

landlord  and  tenant,  50  D.  lOL 

master  and  servant,  50  D.  105. 

principal  and  agent,  50  D.  103. 
To  control  liability  of  common  carrier,  8  D.  217:  11 D. 

047. 
To  show  meaning  of  nartteiilar  words,  18  R.  207. 
To  vary  effect  of  sale  by  sample,  7  D.  180. 
Usages,  as  t<»  methods  of  doing  business,  83  D.  604. 

cannot  control  express  Intent  of  pirtie«i,  90  D.  203. 

oontrary  to  terms  of  contract,  83  D.  277,  6<M. 

regarding  nles  by  sample,  55  D.  3iU. 

respecting  principal  and  agent,  and  their  effect,  50 
D.  103. 

when  may  oontrol  contract,  100  D.  02B. 
What  nseessary  to  eoostitute  a  good.  20  D.  4S8 


When  admlsriblsto  sxplaln  an  Hieient  dssd,  8  D.  SM 

When  beooDMB  part  of  a  contract,  2  D.  874. 

When  valid  and  binding,  70  D.  628;  7V  D.  710;  IM  U 


USB  AND  OOCUPATIofl. 
AM»  TiVAin,   lU,  L 


USBS. 
I  CsAMTAHdi  Um;  Titusn  An 

U8UBY. 


Tftcsm^  TIL 


See  Bqoitt,  n,  14;  Moktoas bi.  III,  t, 

Aooommodation  Indomr  ma^  set  up,  22  R.  298. 

Action  to  recover  money  ptud  as  62  D.  TOt;  66  Di.  Mi 

Agent's  exacting  bonus  for  himself  Is  not«  S9  R.  I^Th. 

Agent's,  unknown  M  priitci|>al.  29  R  70-7k 

Agreement,  when  void  for,  100  D.  481. 

liank  discount  and  exchange,  65  D.  394. 

Bank,  I<»an  of,  for  rraater  r»te  of  Intersit  thaa   mm- 

tborized  by  charter,  69  D.  023. 
Bonus  exacted  by  agent,  78  D.  144. 
Bonus  to  procure  loan,  81  D.  736. 
Chosen  in  action,  sale  or  exchange  of,  66  D.  388.  SM 
Compensation  for  expenses,  bonuses,  otc,  66  D  3Bfc 
Compound  interest,  55  D.  887;  78  D.  4M. 
Conflict  of  laws  as  to,  65  R.  60<MSia. 
Contract  with  building  and  loan  assorlations,  ■hsthw 

offends  against  law  of.  83  D.  013-014. 
Corporations,  usury  laws  apply  to,  78  D.  077. 
Debtor's  providing  for  payment  of  usuriooedsks  Is 

not  a  fraud  ou  his  other  creditoim,  60  D.  618i 
Defense  of,  65  D.  308. 
against  6ona>fds  holder,  55  D.  897. 
sfTAinst  negotiable  paper,  77  D.  300. 
estoppel  from  asserting,  66  D.  SQOl 
Is  personal  to  debtor,  88  R.  491-498:  «  IX  TfT,  B 

D.  850;  08  D.  014. 
tender  when  essential  to,  78  D.  877. 
who  mar  make,  7  D.  203;  66  D.  306. 
Defined,  54  D.  400;  66  D.  392. 
Depends  upon  statute,  66  R.  017. 
Destroys  Interest  provided  as  Uquidafted  ilsimagw  si- 

ter  maturity,  81  R.  70. 
Effect  of,  on  new  contracts,  11  D.  640i. 
Equitable  relief  from  usurious  conttmsl,  S  IX  4tk. 
Rssentials  of,  78  D.  144. 
Estoppel  against  defence  of,  40  D.  250L 
Estoppel  of  party  to  note  to  set  apJB  R.  298,  SB. 
Exacting,  for  forbearance,  66  D.  807. 
Excessive  eonunissitms,  when  deemed,  11  D.  418L 
Guarantor's  right  to  set  up,  22  R.  29S. 
Haxardous  undertakings,  66  D.  890. 
In  assignment  of  note,  does  not  defeni 

the  malcer,  03  D.  014. 
Indorder's  right  to  set  up,  22  R.  292,898. 
Instances  of  usurious  contracts,  81  D.  TSO-TSR 
Intent  essential  to,  66  D.  301 
from  what  determined,  66  O.  892. 
to  violate  statute,  whether  nocessary,  SO  R.  71. 
Interest,  agreement  to  compound,  81  D.  788. 
agreement  to  increase  in  caae  of  default^  OS  Di 
agreement  to  pay  higher  rate  after  maturitj,  88  D. 

438,439. 
eompjund.  agreement  for.  Is  void,  78  D.  484. 
taken  in  advance,  65  D.  897. 
Judgment  may  bar  action  for  money  paid  as,  64  D.  401 
Lending  and  borrowing  essential  to,  56  D.  393. 
Mortgage,  usury  In,  conflict  of  laws  as  to,  65  R.  810- 

017. 
National  banks,  subject  to  nsuaiy  laws  of  state,  10  R 

702. 
National  bank  taking  greater  rUa  than  etatebaak 

allowed,  not  liable  when,  10  R.  708.  709. 
Negotiable  Instrument,  sals  of.  when  vsurioas,  OS  D. 

118. 
Noto  drawn  and  deI'vMnsd  at  different  pbMes,  whea 

▼old  for,  31  R.  78. 
Noto,  umry,  conflict  of  law  as  to,  66  R.  800^8. 
Original  cause  of  actioo,  when  not  destrofod  hy  Bl 

D.  440. 
Penalties  for  non-psymeiit,  68 IX  SOIL 
PoH  olni  contncti,  66  D.  891 


Usury. 
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PurcnBM  flff 


noU  for  tafli  thui  Ito  ftet,  fll  D. 


rurrhiiinr  nf  ogni^  frf  ndampUon  eaonot  tnUrpoM, 
90  R.  758»7UL 
of  land  aobjeet  tomortgafo  wnrioiMtap  defenas 

oi,8iD.  ata 

of  raort^ajrod  premlMS,  oannot  daim,  SO  R.  7S8,  7W. 

D.  88,401. 

deeisioaa  denjrlnf  ,  64  D.  40L 

t0(^off  of ,  64  D.  401 
Be!i«f  in  oqnitT  agmlnat,  66  D.  400. 
R%bt  to  aoWoir, »  R.  866;  80  R.  477. 
SOeof  dMMM  taiMtion  at  dlseoant,  66  D.  ML 

BCsotiAMo  poiMr  «i  disooant,  40  D.  ttO. 

Boce.  when  offends  law  of,  8  D.  »4;  11  D.  778: 13  D. 
710;  et  D.  118. 

prupertjr  oo  credit  for  larfn*  thaa  euh  prieo,  66  D. 


BecDTity  aafatCftatod  for  nnoUior,  66  D.  897. 

Bet&Dif  off  againsi  prindpol  of  money  paid  at,  64  D. 

40S. 
aiatou  vaBdatlnf  eontracta  void  for,  78  D.  848. 
Borety,  right  off,  to  set  op,  22  R.  ^SH, 
Deorkias  contract^  noads  elas where,  enforcement  of, 

17  R.  686. 
When  void  in  hands  of  bena  1UU  holder,  f  D.  lf&. 
daf^naoof,flOR.758. 

VAOANGIS8. 
■as  Orficn  An  Ornous* 

VAOBANOT. 
■as  CsiMiiiAL  Law,  TI,  a. 

VABIANCB. 

U;  Pliaviro  aits  Peaoimi,  TIIL 
dead,  see  Suurfs,  ZV,  S. 

VBNDITIONI  BXPONA8. 
8es  BzBoonon,  XIU,  I. 

VBNDOB  ABID  VBNDEB. 
L    TAUDrrT,  Ookstsuotioh,  Ass.Errsor  or  Cos* 

TmAOT  Gum  ALLY. 

IL    l>vior  OP  TiTU. 

in.     ISCOMBAASOM. 

▼. 

▼L 
TIL 
▼IIL    FsAun. 
IX.    Pucs  An  Lmr. 

Z.    DmPKiHiGT  OS  EzoBS  IV  Lavs  Gov tvtss. 
tee  Boa  A  Fms  Pubchasbrs;  OorsvAMTS,  III,  2;    Evi- 
ssvos,  IV;  FtXTOsss;    SrsciPio    Pssposvascs; 
BrAvnB  ov  Fsavss,  II,  L 

L  yAUDnr,  OovsTsvcnov,  avs  Errsor  or  OosrsAcr 

OSVSRALIiT. 

Bead  for  tltls,  effect  of,  00  D  sea 

fiinH  In  eoiitract  nmrr\ug  to  Tender  the  right  to 

abroffato  it,  48  D.  886. 
OooirMi  graatinv  option  to  pnrchase  land  is  enloree- 

aUe,  80  D.  017. 
Oovenanto  of,  when  deemed  dependent,  53  D.  86. 
Put  perfoiiuance,  to  take  contract  ont  of  itatate  of 

fraaris,  88  D.  120-131;  68  D.  630^547. 
Sgninff  by  vendee  or  rendor  alone,  sullleieBt  onder 

the  staUiie  offkaods,  66  D.  344. 

IL    Dsraor  or  Tttls. 
Oaraagee  where  rendor  cannot  make  good  title,  17  R. 


Tmos's  Bis 
Vnsssrs  Ri« 


IMeci  in  tlOe,  UabOitir  for.  70  D.  340. 

Defective  title  as  defenae  to  action   for   pnrehi 

mooegr,  80  D.  608. 
Defenaes  of  defect  of  title  to  action  (or  porchaae  price, 

100  D.  «63. 
Falfaire  of  title  when  no  ground  for  equitable  relief,  7 

D.  668;  13  D.  04. 
PkOnre  of  title  when  a  defenae  to  an  acticB  to  raoorar 
pries,  84  D.  880L 


Purchaser  of  defectlre  title  takes  risk  oa  htansalf,  81 

D.  467. 
Purchaser's  remedr  on  failure  of  title,  88  D.  600. 
Want  of  title  as  defsnae  to  auit  for  purchaae-moncj, 

63D.  84. 

IIL     ISCQIISKAVOIS. 

Buying  or  extinguiehing  by  vendee.  68  D.  106. 
Purchaaer  of  land  aubject  to  mortgage,  liability  of.  80 
IL60O-W7. 
may  dlaeharge  out  off  saon^ys  doe  from  him,  49  D. 

680. 
stay,  on  account  of,  defend  againat  auit  for  purchace* 

money,  40  D.  680. 
with  knowledge  of,  48  D.  680. 
Right  to  overflow  hmd,  whether  braaeh  of  eovenant, 

44  R.  100. 170. 
Vendee'a  right  to  pay  off  and  charge  vendor,  40  D. 

681. 
Vendor  must  disehargs,  40  D.  678i 

IV.    PisrosiiAVci. 

•sspoal,V. 

Damages  againat  vendee  for  failure  to  perform,  Engllah 
role,  07  D.  276-277. 
againat  vendee  for  failure  to  perform,  rule  to  iUner* 

ica,  07  D.  278. 
for  breach  of  agreement  to  purehass  lands,  00  D 

406. 
for  breach  of  contract  to  convey  realty,  100  D.  487 
for  eviction,  may  include  injury  to  feelings,  00  D. 

702. 
for  failure  to  convey  realty,  00  D.  116;  08  D.  66. 
nominal,  for  breach  of  agreement  to  convey,  100  D. 

407. 
on  breach  of  contract  to  convey  realty,  where  ve» 

dor  knew  he  had  no  title,  100  D.  408. 
•n  failure  of  titie,  70  D.  407. 
Deed,  eontracta  to  give'* good  and  aufflcient»''aBd  the 
like,  11  D.  84. 
vendee,  when  muat  demand,  10  D.  427. 
vendor  muat  tender,  18  D.  406;  10  D.  427. 
Duty  of  preparing  conveyance,  whether  rests  c  a  ve»> 
dor  or  vendee,  60  D.  078. 
I  Time,  when  of  eaaence  ai  contract  to  convey,  81  Di 
278;  84  D.  166. 
Vendee,  forfeiture  by  faOure  to  peiform  acts  la  tloM^ 

81  D.  278. 
Vendor  not  In  default  for  not  demanding  peifurinanes, 
81D.  in. 

V.    Vivnoa's  Rierm. 

Aaaignor  of  vendor,  auita  by,  40  D.  101 
Ejectment,  by  vendor  againat  vendee,  60  D.  232. 
Evidence  of  declaratlona  aa  agninst  each  other,  40  D. 

241;  42  D,  632,  081,  083;  45  D.  381. 
Judgment  proper  in  auit  againat  vendee,  40  D.  102. 
Righta  of  vendor  on  vendee's  failure  to  comply  with 

contract  of  parehaae,  60  D.  244. 
Suit  by  vendor  when  vendee  refuaee  to  accept  a  eoi^ 

veyance,  40  D.  192. 

VI.     VsVVBS'a  RiOBTB. 

Adverse  poeaeaaion,  bond  for  title,  bolder  under,  does 

not  have,  87  D.  558. 
Buying  of  adverms  title  by  venriee,  58  D.  100. 
Declarations  of  vendor  aa  atfainiii  vendee  after  convey- 
ance. 40  D.  241;  42  D.  032.  081.  683;  45  D.  381. 
RJectment  of  vendee  by  vendor,  50  D.  232. 
Bquitah)%  title,  when  paaaea,  06  D.  600. 
EatDpi^I  of  vendee  In  posaession  to  deny  vendor'a 

title.  62  D.  294. 
Heirs  of  vendee  rouat  sue  on  contract,  when,  34  D. 

3SS. 
Loas  by  Are  after  aale,  and  before  conveyance,  06  D. 

591. 
Recoupment  In  action  on  contract  for  aale  of  land,  40 

D.  334. 
Recovcrlntr  land  from  vendee,  78  D.  210^ 
Rent  pas^'en  to  purchaser,  61  D.  370. 
Vendee  may  ahovr  that  pro]>erty  waa  not  aubject  to 

aale  on  execution  against  vendor,  when,  52  D. 

294. 
before  pavment  Is  tenant  at  will,  64  D.  113. 
not  enutlsd  to  poeaeaaion  before  payment,  41  D 

819. 
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▼old  dMd,  porehMer  vndmr,  goto  no  title,  t4  D.  iiai 

VIL    Risoiiaioii. 

Ineiunbninoas,  when  groand  of  rMdwloii,  11  D.  709. 
Laches,  reeci«iion  of  contract  by  vendor  when  vendee 

hea  been  guilty  of,  60  D.  074. 
Reedflilon  \a  vendee  on  becoming  Ineoivent,  8S  D. 

92A. 
Vendee's  rights  on  rescission,  IS  D.  Sit. 
lights  to  recover  purchase-money,  12  D.  311L 
rights  to  oompensatlon  for  Improvements,  IS  D. 

814. 
lien  for  relmburBement,  IS  D.  SIS. 
Vendor  reeeiiidlng  must  return  purchaae-money,  fiO  D. 
074. 

VIII.      FftAUDw 

Decl&rations  of  vendor  showing  fraud,  S6  D.  OS:  tt  D. 
OSl. 

False  afflnn&tions  as  to  value,  effect,  16  VL  88S-S88. 
representation  in  sale  of  land,  action  for,  S7  D.  40Sw 
representations  not  actionable,  instances,  16  K.  88S- 

repreeentatlon  on  sale,  effect  of ,  S8  R.  6. 
Purchase  In  mistake  of  law,  relief  agfainst,  16  R.  181. 
Representationn  ad  to  value,  effect  of,  16  R.  S8S-8M. 

as  to  value,  when  a  fraud,  11  R.  21& 

IX.    PaioB  AID  Live. 

Action  for  purchase-money,  defense  to,  by  vendee  In 

poaaeiHiiou,  44  O.  160. 
Assignee  of  vendor  entitled  to  Uen  of  vendor,  SS  D. 

130. 
Barring  of  action,  how  affeeli  vendor's  lien,  SI  R. 

41,42. 
Distinction  between,  and  an  express  reservation  of  a 

lien,  28  U.  200. 
Execution  sale  under  Judgment  by  vendor  against 

vendee  for  balanoe  of  purchase-money,  02  D.  800; 

80  D.  S70. 
Express  reservation  of,  makes  a  mortNfBir^  28  D.  SOO. 
Foreclosure  of  vendee  by.  60  D.  282. 
Forfeiture  of  amount  paid  by  vendee,  78  D.  SIO. 
for  breach  of  contracts  for  sale  of  land,  08  D.  87 
of  depodit,  07  D.  280. 
Law  of,  in  North  CaroUna,  27  D.  S68. 
Lien,  in  what  states  recognised,  S4  R.  014 
Not  favored  In  Pennqrlvania,  10  D.  444. 
Not  released  by  taking  note,  17  D.  167. 
Notice  of,  when  sufficient,  48  D.  168. 
Not  waived  by  renewing  note,  43  D.  16S. 
Payment  to,  when  prsramed,  78  D.  Sll. 
furobnser  In  poesesslon,  relief  of,  against  payment  of 

purchase-money,  7  D.  668. 
making  payment  in  negotiable  paper,  IS  D.  SIS. 
nakinff  payment  on  prior  indebtedness,  IS  D.  ISO. 
of  lanu  has  not  Utle  superior  to  vendor's  Uen,  S4  D. 

485. 
Recoupment  In  action  on  eontract  for  sale  of  land,  40 

D.  SS4 
Bab-vendee  HaMe  to,  when,  4S  D.  161 
Bait  against  vendee,  what  required  to  support,  07  D. 

Bolt  on  note  given  for  porehafe-money,  07  D.  Stt. 

Transfer  of  lien,  IS  D.  SBS^ 

Vendee's  liability  to  pay  intereet,  07  D.  281. 

Vendee's  lien  for  reimbursement,  12  D.  813. 

Vendor  may  retain  Isgal  title  as  security  for  all  debts, 

78  D.  10& 
Vendor  nay  waiva  condition  in  bond  for  gurdiaao- 


niotM|y,  SO  D.  ISO. 
idol's  lie 


Vendor's  lien  not  enforeed  afalnst  parohaser  without 
notice,  12  D.  202;  17  D.  808. 

assijr^ment  of,  2S  D.  109;  12  D.  803;  62  D.  436;  00 
D.  600;  81  D.  1^6,  241:  00  D.  800. 

enforcing  in  equity,  77  D.  101. 

not  created  and  preserved  by  mere  recital  that 
money  remains  unpaid,  80  D.  574i 

priority  over  mortgage  and  other  liens,  02  D.  61L 

statute  of  limitations  does  not  affect.  7?  D.  400. 

when  prevails  against  creditors.  04  D.  200. 

when  superior  to  claim  for  dower,  78  D.  190;  40  D.  00. 
ITaiver,  28  O.  299;  39  D.  202;  77  D.  101;  81  D.  160L 

and  transfer  of.  17  D.  806. 

of.  what  is,  12  D.  208. 
Wbon  assignable,  18  D. 


X.  DiFMHVMif  on  RlUIH  lit  Laiw  Oo!vwm, 

Abatement  In  price  for  defldenqr  in  qaanctty,  9  D 

ISl. 
Excess  in  trsct  eonvwed,  parol  promise  to  pay  br.  1 

Mistake  in  number  of  acres  of  land,  wbsChor  entitki 

vendee  to  reHef,  70  D.  114. 
Promise  to  pay  for  excess,  1  D.  IS. 
Quantity  of  land  sokl,  deflden^  In,  1  Dl  014;  IS  V 

S18. 
Rnle  of  caveat  emptor  appUen  to  sales  of  feel  estate. 

IS  D.  191;  S4  D.  888. 

VBNTTB. 
Bee  PLiAMxe  ard  PnAonoi,  IT. 

VBRDIOT. 
Bee  Bjktmbit,  III;  Just  ard  Jueomi,  VII;  NbwTkj*& 

VBBIFIOA.TION. 
Bee  Pliadiro  ard  PRAcncn,  VT,  ft. 

VESTBD  RIGHTS. 
Bee  OoRsrrrunoRAL  Law,  III,  6,  ol 

VOIR  DIRB. 
Bee  JvKt  ARD  Jdeors,  in,  1. 

VOLUNTARY  CONVBYANCSa 

Bee  Peauddlint  Oonvbtarou,  1,  t. 

VOTAGB. 
Bee  Irsuraroi,  IV,  1;  Bmrniiab 

WAGBRS. 
Bee  OAMura. 

WArVBR. 

See  OoRTKAOn,  Vn,  S:  Homerteami,  ITI,  4:  Jveirdk 
noR,  1, 1;  Liens,  II,  1,  V;  Niouobrce,  I,  0;  Xs- 

eOTIABLB  IXBTEDMERTfl,  XI;  aTATUTSOT  FEaEDS,?. 

Attorney's  lien,  waiver  of,  81  D.  750. 

Attomev  may  waive  default,  84  D.  08. 

By  parol  of  Indorser's  rlg:ht  to  demand  aad  neHee,  67 

D.  60.5-007. 
By  servant  of  master's  UablH^  for  negUgeiioe,  68  a 

728. 
Demand  and  notice,  waiver  of,  by  talcing  aecmity,  88 

D  96—90*  68  D  OUO. 
Dnplleitv  in  Indictment,  waiver  of,  68  D.  M7. 
Exemption,  see  Executiokil  VII,  8,  B. 
Porieiture.  see  l2fs<  rarob.  iI,  4 
Indictment,  mi<fJoinder  of  offenses  In,  waiver  of,  80  Dl 

260. 
Jury  trial,  waiver  of  right  to,  48  D.  IflOL 
Levy  of  executioii,  waiver  of,  81  O.  480;  SS  Oi  088. 
Of  condition  precedent,  60  D.  480. 
right  to  rescind  contract  by 

86  D.  000. 
Protest,  waiver  of,  48  D.  228. 
Beecission  of  oontraot,  how  waived,  80  Dl 

WAR. 
See  AoBRcr,  1, 1;  Aurbstt;  GoRnaoATiov;  I 

I.   IS;   INTERNATIORAL  LAW;     NbBOTIABLB 

MKRT8,  XI.  4;    Partvebebip,  VUI;   arAivTE 

LiMITATIORS,  III,  & 

Civil,  effect  of,  on  sutute  of  limitations,  0  R.  B70L 
Contracts  between  belligerents,  see  Coxtraciu.  VI.  1 
Dissolution   of   partnership   by,   see    PAEWsmauir. 

V11I,1. 
Effect  of,  on  Insurance  eontract,  0  R.  100;  10  R.  S3Sl 
Excu<ies  demand  and  notice,  eee  NsootiABLE  Ixsrav- 

MEXTS.  XI,  4. 
Excuses  failure  to  sae  insoranoe  company  In  tf me,  S9 

R.  107. 
Intereet  does  not  ran  daring  dvfl  war,  6  R.  S6&. 
Whether  wceuses  non-payment  of  li 

urns,  10  R.  010-617. 

WARDS. 
Bee  OuAEMAB  and  W. 


Wareh  oujemaii. 
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WABBHOUSSMSir. 

I,  ni;  OoHiio*  CAaauu,  1, 10;  Lon. 

1J,«L 

Kn  onltanrr  biOlcMfor  hira,  t4  D.  Itfw 

E{e;;innintf  uT  liabtlitj  of,  24  D.  149. 

Hiiand  ie  ordiiMLfy  ear*  only.  24  D.  141. 

Uanien  of  proof  of  nogligenoo,  t4  D.  1161 

LAre  loqalrod  of,  14  D.  IM. 

licliveriQf  goods  to  Uiird  ponua  bj  Bisi^Jto,  14  D. 

IM. 
Oiligrii'ie  an  aflfeetsd  bv  fshM  and  cuiiilitioii  of  |*rop- 

erlv,  14  Dl  ISX 
\h^]nr,^eaAon  oi,  by  forec  or  leipil  firooen,  tt  D.  156. 
Kire,  limy  and  liability  In  cbm  of,  24  I>.  l&ft. 
K<4-war.iintf  merchanu  nre  liablo  m,  24  D.  146l 
ti.«intiioe  uf  jfuuds  by,  14  D.  159. 
L«Ahilily  tor  goods  dgrtroyad  by  flra,  14  D.  Ifti. 
(•u-  kwmIs  atolan,  14  D.  164. 
of,  14  D.  14fr-Ud. 
df.  M  carriers,  14  D.  146. 
of,  for  storinff  grain  in  msM,  W  D.  630. 
of  keeper  of  bonded  warebonae,  14  D.  14A 
I  Jen  of,  deflned,  41  D.  257. 
Mi  ting  property,  24  D.  167. 
Xestigence,  illoetratfone  of,  24  D.  187. 
Pniperty  in  grain,  when  aoquim,  50  D.  630l 
lUii,  liaMllty  fiir  damsKe  by.  24  L>.  Ihb. 
KiKbi  to  deny  Ijellor'a  Utle,  24  D.  150. 
^<n*?o  i'^  iranHiu  of  goods  in  charjre  of.  20  D.  ffiS. 
Vnring  grain  with  other  of  lilce  qoality.  Ml  1>.  <nOL 
rcrmination  of  lishility,  24  D.  140. 
^•la*  of  ptopertj,  when  must  be  ilisclosed.  24  l>.  IM. 
Vanbovmnian,  damages.  ine«.Hiire  •<    airaiii^t.   for  i 
fyiore  to  deliver  artfclet  stureil  with.  09  l>.  571.  ', 
isaaC  guarantor  of  title  to  property  fur  which  he 
imam  his  reoeipt,  100  D.  244. 
^^rAcnm  reeslpit  eontnullotiog  and  explainfnjr,  DO 
D.  ITSw 
etoppei  hf  rsodpc  i«ned  by  his  partner,  100  D. 


oioppel  3f ,  by  lasoe  of,  100  D.  24& 

■Mopiid  of,  to  deny  that  he  has  the  property  r»> 

canted  for,  100  D.  243. 
lor  one  daaa  of  trooda  where  another  kind  was  in 

fwt  received,  100  D.  24S. 
indonemeni  and  delivery  of,  89  D.  861. 
iadtKeement,  neceaeity  of,  84  D.  76S. 
is  not  a  negotiable  iitstnimeiit,  100  D.  24X 
IbimA  negotiable  in  the  ai«  ntv  of  sutiite,  84  D.  75S. 
MK«4labilityof,  80  D.  Stfl;  00  D.  173. 
Boi  an  eatonpel  as  to  matters  not  open  to  inspee* 

tion,  100  D.  243. 
ontf  Unds  for  safe  delivery  of  goods,  09  D.  171 
plcd«ee  of.  84  D.  764. 
tnuwfer.  effect  of,  84  D.  763. 
eaiichmaaler's  Ueket  ia  not,  84  D.  763. 
what  ia  not,  84  D.  763. 
•hen  nut  nogotiable,  84  D.  763. 
«liu  UabU  as,  14  D.  146. 

WARRANTY. 
4ee  OoTiSAm,  111,6;  Iksi'Saxci,  IT;  Landlors  4ss 
ItaASv,  II;  Partitiow,  IV;  Salbm,  IV. 

WASTE. 

ise  JnjvncnoTin,  f,  1. 
Aefeibanaflting  eatate,  when  are,  57  R.  iu 
Bv  eo^enant^  aes  Oq-tbhaxct,  II,  1. 
Injnnetion  against,  11  D.  91 
LoiMllord  and  tenant,  naage  of ,  aa  to  what  la  waste, 

SOD.  lOL 
Umw,  injnnetion  in  favor  of,  aflraintit    tenant,    to 

prevent  use  of  pntperty  In  improper  manner  or 

ra  node  forMilden  by  lease,  69  D.  70-72. 
May  be  enjoined,  63  K.  365. 
I'laintiff  must  have  legal  title  to  sustain  action  for, 

12  D.  106w 
v^That  aeu  ara,  67  R.  6. 


WATBB  OOMPANIBS. 

^Inoding  eanaad  by  hb  over  safety  vaives,  28  R.  83. 
LiiOiltity  for  sseape  of  water.  17  K.  28:1,  ^64. 
Uability  to  one  bamed  out  from  want  uf 
ILS-OL 
IsBBiD  IfoTiiy  Am.  D.  *  Am.  R.— 161 


WAT8R-OOUB8VS. 
I.    Hatisabls  WAnsM,  What  Ari. 

IL     OWBBSSBIP  AHB  OOirrROL  OVSR. 

nL    Vavisatioii;  Btrbam  as  Hisbwat. 

L  Bight  to  NanigaU  Stnam  er  ITsf  It 
highway. 

%,  Obitruetiom:  Impeding;  ImpmwimO' 
TV.    taO'tic. 

V.      Kl:iUI2f«. 

VL    Mills  and  Dams. 

1.  Right  to  Xreet, 

a.  Under  Deed  or  Uoansai 

b.  By  Prescription. 
1.  Flowing  LandM  or  Changing  CWrmi 

VII.      RiSHTS  OP   KIPARIAS  OwmOL 

1.  To  U§e  ^f  Water, 

a.  Prior  Appropriation  nrPreserlpii 
6.  Reasonable  Uss  and  Katuial  f1«»w. 

2L  DiwraiofL, 
VTII.    TiDB  La  KM. 

IX.      POLLOTIKO. 

X.    IcB  In. 

XI.  Alldvior;  RsLrcTiov;  AooRRnoR;  laiARns. 

XII.  Dhairaob;  Ditcbbs:  Burpacb  Watbr. 

XIII.      LSVBKM. 

X  IV.    SpRiRoa;  Wblm;  Pbroolatins  Watbr. 

See  Canals;  Ditciiis:  Niisancbs;  Watbr  Compa> 
NIBS;  Wharvrs. 

River  as  boundary,  aae  BorvrARiBS.  IL 

1     Navisablb  Watbrs,  What  arb. 

Rnrden  of  proving  atream  above  tide  water  to  be  nav 

i^ble,  6  R.  109. 
Definition  of  natural  water-oourM,  71  D.  401. 
now  need  not  be  oontinuoua,  37  R.  248,  249. 
Savigsbility.  teat  of,  6  K.  108, 109. 
Navigable.  Fox  river  in  Wisootisin  is.  IS  R.  262, 168. 

how  determined  In  this  oountry,  13  R.  263. 

oocasioiial  poaalble  aw  does  not  make  navigable,  II 
D.  586. 

one  capable  of  floaUnff  losa  is,  81  D.  683. 

streams,  when  are,  6  R.  108, 109;  60  D.  220. 

though  not  capable  of  use  at  all  seasons,  81  D.  681 

what  deemed  to  be,  81  D.  6SS;  84  D.  640;  91  D.  6A 

what  rivers  are  generally,  13  R.  262,  263. 
Private,  when  na^gable,  81  D.  584. 
Public,  Btreanns  capable  of  floating  logs,  IS  R.  168L 
River  deemed  navigable,  when,  50  D.  640. 
Stream  ma/ie  navigable  by  artiflcial  means,  6  R.  109. 
Water-ooume  defined,  88  D.  126. 
What  are,  10  D.  3S6;  16  D.  391. 
What  oonatitutea,  37  R.  249. 


II.     OWNBRSniP  AND  CONTROL  01 

Arm  of  the  aes,  ownership  of  aoU  under,  23  D. 
Hale*8  treatiae  on  de  Jttrt  Mari»t  16  R.  64-68. 
Land  under,  ownership  of,  16  R.  64,  66,  66,  67. 
Navigiilile,  ahore  and  ^ed  belong  to  atate,  16  R.  627. 

streams,  rights  of  adjacent  land  owners,  77  D^  444 
Non-navi^ihle,  right  of  legislature  over,  16  D.  680. 
Ownership  of  lands  beneath  iMvigable  rivers,  10  Dl 
888,  380;  23  D.  682. 

of  nav  liable  rivers,  87  D.  68. 
Poa'er  of  sute  to  establish  tolls  for  navigable  rivers, 

46  1).  386. 
Prescriptive  rights  In,  16  R.  66. 
Property  In  beds  of  rivers,  10  D.  886. 
Propertv  In  oyster-beds,  10  D.  386,  389. 
Right  of  subjects  In,  how  acquired,  16  R  64. 
Riparian  proprietor  has  no  ownership  of  lands  UDder 
navigable  waters,  21  D.  101. 

owns  to  middle  of  stream.  100  D.  161. 

right  to  bank  of  river,  96  R.  501. 
Rivers,  non-navigable,  are  private  property,  16  D. 
630. 

power  of  legislature  over,  21  D.  lOL 

titie  to  beds  of  navigable.  21  D.  7n. 

to  whom  bed  of,  belongs,  10  D.  386^ 

title  nf  riparian  owner  arljoining,  88  Di  €7. 
State's  ri;rht  to  control,  84  D.  .'ill. 
Water  bailee,  office  of.  16  R.  58.  59 

\\L    Navigation:  Strbam  as  Hisbwat. 
1.  Bvfht  to  Navijate  Stream  tir  use  it  at  iiighwmp. 
Anchorage  in,  right  of,  81  D.  69/. 


242    Water  courset. 


INDEX  TO  NOTES. 


Wator-co 


Banks  of,  rifht  to  moor  T^waii  on,  81  D.  M7. 
Bridges  over,  powsr  of  staU  to  authoriss,  81  D.  688. 
Floalage  ana  water-powsr,  ooafllet  bstwaon  elaimaats 

of ,  81  D.  686. 
noiU»go,  right  of,  60  D.  2S0. 
Fronting  navigable  waters  are  subject  to  right  of  way 

for  Tsoiels.  82  D.  813. 
Ftosen  orer,  remains  a  hig'hwaj,  81  D.  S86. 
Oruit  by  state  is  deemed  subject  to  right  of  naviga- 
tion. 42  D.  314. 
Highway,  riifht  of  public  to  use  as,  81  D.  688. 
Navigation  in,  right  of,  extends  to  ail  space  between 

the  banlcs,  81  D.  682. 
Non-navigable,  right  to  use  of  as  highway,  92  D.  604. 
Private  property,  right  to  use  in  cnAnection  with,  81 

D.  687. 
Public  right  of  a-ay  on,  6  K.  108,  100. 
Right  of  passage  o>  er,  10  R.  67. 

of  passage,  what  included  in,  81  D.  6SL 

to  boom  logs  on  private  property,  6  R.  100. 

to  construct  wharves  on,  05  D.  868. 

to  lioat  logs  in,  5  R.  108,  100. 

to  moor  boats  to  bankii  of,  96  D.  868^ 

to  nit  logs  on,  95  D.  668. 

to  use  as  a  highway,  95  D.  668. 

to  use  does  not  depend  on  custom,  81  D.  684. 
Traveler  for  pleasure,  rifl^hts  of,  81  D.  684. 

S.  Obittruetian;  Impeding;  Impnmng. 

to  river,  damages  for,  84  R. 


Cottinj;  off  owner's 

8M. 

Obstruction  in,  action  for,  25  R.  534-6S8. 
Power  of  state  to  authorise  erection  of  dam  or  bridge 

across  rivers,  4f  D.  814,  729. 
Preventing  access  to,  action  for,  25  R.  634-636. 
Profits,  recovery  of,  for  deprivation  of  water-power. 

60  IC  490. 
Public  nuisance  in,  action  lies  for,  when,  86  R.  684- 

636. 
Pnrprcsture,  erections  in  public  waters  are  a,  84  D. 

354. 
Railroad  cannot  reduce  flow,  87  R.  274. 
Rights  to  make  Improvements,  ehanglnff  flow,  80  R. 

490-492. 
Rivers,  bridge  across,  84  D.  641. 
nuisance,  obstruction  of,  is.  81  D.  686. 
obstructions,  remedies  to  abate,  81  D.  686. 
state,  power  of,  to  authorise  obstruction  of.  81  D. 

685. 
State  may  authorise  bridges  and  ferries  over  navigable 

rivers,  42  D.  814,  729. 
State's  power  to  authorise  bridging  navigable  streams, 

44  D.  620. 
Town  diverting  streftms  to  injury  of  wharf,  24  R.  0,10. 
Town*s  liability  for  floodinfr  private  lands,  24  R.  10. 

IV.     SUORS. 

As  boundary,  see  Boondarik,  II. 
Grant  adjacent  to  sea,  what  carries,  16  R.  6& 
Kinds  of,  and  ownership  of,  16  R.  60,  6L 
Rights  in,  effect  of  shirting,  63  U.  217-810. 
Rifrht  to  resort  to,  16  K.  62. 
Riifht  to  resort  to,  to  bathe,  16  R.  68,  58. 
Seaweed,  to  whom  belunirs,  16  R.  63. 
Seaweed  vests  in  owner  of  soil  on  which  it  is  thrown. 
8  D.  48L 

y.    FisniK«. 

Conservator  of  rivers  and  fish,  office  of,  16  R.  68,  60. 

Fishery,  right  of,  92  D.  148^ 

Fish  in  2?,  cuttintf  ice  in  exercise  of  rigbt,  88  R.  866. 

kinds  of.  16  R.  56. 

prescriptive  ric^htof,  16  R.  66,  68,  67. 

rijrhta  of  subject,  16  R.  66,  67.  68.  60. 

rijjht  to  have  weirs  in  sea,  16  R.  56.  57,  68 
Fish,  oiilinances  prohihitinsr  takinjr  of,  84  D.  630. 

rijfht   Xl^    catch,    in    navigable    and    unnavij^able 
streams,  100  D.  609. 
Right  of  flshory,  by  whom  po!«tcs«od,  42  D.  160. 

of  flshinir  in  pavigable  wator.  87  D.  60. 

of  public  in  fishery,  64  D.  im. 

to  carry  away  shells,  16  K.  61,  62. 

to  carry  away  sand,  sea  wood  etc.,  18  R.  68,  6& 

to  take  shell-flsii,  10  R.  51,  52. 


▼L    Mills  avd  Dam. 

1.  Right  to  ErecL 

«.  Under  Deed  or  UcemseL 

dam^  whether  revocable,  48  R.  18^ 


License  to 

108w 
Maintaining  under  mill  acts,  67  D.  000. 
Parol  license  to  maintain,  67  D.  800. 
Right  to  buUd  dam  on  water-courses,  8  D 

h.  ^yPrescripUon. 

Prescription,  right  1^,  to  oiaintain  dam  and  flood 

lands,  34  D.  5L 
PrescrifiUon,  right  by,  to  overflow  lands,  88  D.  280. 
Prescriptive  right  to  dam,  34  D.  61;  33  D.  408;  87  a 

688. 
Preecrii  Uve  right  to  maintain  dam,  what  tSbMrngm 

msj  be  made,  88  D.  408. 

8.  Flowing  Landt  or  Changing  CurrenL 

Dams,  badkluff  water  on  mill  above,  57  D.  888. 

care  and  skill  required  in  construct' ng,  57  IX  NOl 

owner's  right  to  flow  back,  82  D.  183. 

statute  authorising,  no  relief  against  ovarftow,  16 
R.  14. 
Detention  of  water,  67  D.  887. 
Flooding  lands  below,  67  D.  688. 
Future  damuges,  reoovery  for  overflow,  wfaelber  ban, 

60  R.  361,  860. 
Grantee  of  dam,  liability  for  flowage,  60  R.  851. 
Interference  with,  on  one's  own  land,  51  D.  282. 
License  to  overflow,  whether  revocable,  43  B.  196-198. 
Mill-owner's  right  to,  61  D.  470;  00  D.  08;  80  D.  414. 
Overflowing  of  lands  by,  67  D.  685. 
Owner's  liability  for  backing  water  by,  67  Dl 

for  causing  water  to  peroolate,  57  D.  6S.S. 

no  actual  damage  being  shown,  57  D.  6S6. 
Right  to  flood  or  detain,  how  acquired,  57  D. 
Water,  detention  of,  by  mUl-owner,  27  D.  318. 
Water  righto,  what  pass  on  deed  of  mill,  40  K.  881-818. 

YIL    Rights  or  Riparias  OwBia. 

1.  To  Ute  ^  Water, 

«.  Prior  Appropriation  or  PreBcri|»tioaL 

Aoquisltlon  of  proper^  in  water  by  appropriatioB,  63 

O.  410. 
Appropriation,  rights  tjC,  denied  In  Bngland,  43  D. 
271,872. 

rights  bv,  denied  In  United  SUtes,  48  D.  ITS. 

rights  by,  recognised  in  Massachusetts,  48  D.  278. 

righto  conferred  by,  41  D.  641. 
Flowing  In  stream  Is  ptMid  jurit,  43  D.  870. 
Grant  of  wator,  when  presumed,  16  D.  7S0L 
Mill  aeto  in  Maine  and  MassachuKettv.  43  D.  876.  :!78. 
Non  user  does  not  Impair  owner's  righto,  43  D.  274. 
Pacific  states,  abandonment  of  righto  in,  43  D.  tsi. 

afxpropriation,  acquisition  d  righto  hj,  43  D.  i^^ 

laws  of,  respecting,  48  D.  870. 
righto  by  appropriation  cannot  be  soqulied  against 
privato  owner,  48  D.  880. 
Ponding  back  on  lands  above,  43  D.  276. 
Property  In,  by  appropriation,  43  D.  270. 
Riparian  grant  extondu  to  thread  of  stream,  88  D.  118. 
Riparian  owner,  right  of,  as  a^jfalnst  one  owning  land 

farther  down  stream,  43  1).  274. 
Riparian  owner,  rigtito  of,  prevail  over  approprlator, 

43  D.  271.  272. 
Wparian  owners,  righto  of,  as  between  one  another, 

43  D.  876. 
Roman  law  oonoemlng,  48  D.  270. 
Water,  acquisition  of  property  in,  by  appropriatio«, 
43  D.  269. 
appropriation,  righto  by,  aoquired  In    the  Padfle 

states.  43  D.  279. 
grant  of  right  to,  when  presumed,  16  D.  730. 
righto  acquired  by  use,  4  D.  216. 

6.  Reasonable  Use  and  Natural  Flow. 

Change  in  pinoe  and  mode  of  usinss,  32  D.  887. 
Domestic  pnr]K>ses,  use  of,  for,  79  D.  (U2. 
Irritrvtioii  puriioees,  entire  diversion  for,  98  D.  S4S. 
extent  to  which  diversion  for,  is  permissibla,  98  D. 
644. 


Watat-coursea. 


IKDRX  TO  NOTSa 


Water»oour 


2i3 


hrtgstioa  parpowa,  reaaonabie  wt  for,  what  ta,  la  a 
Qoaatiop  €i  fact.  08  D.  MS. 

ilflil  of  ripftrUa  proprietor  to  d1  «>eit  for,  W  D.  Mt. 
UoHMa,  bj  paiol,  to  um  water,  64  D.  167. 
Maimfiirlariog'  parpoaes,  aae  of,  for,  T9  D.  84IL 
Hatora  of  propartj  In,  58  D.  410. 
Hatnral  flow,  rlgbt  to,  79  D.  OSS:  07  D.  166. 
PraaeHpUTia  ownarahip,  16  B.  6&. 
PraaeripciTO  rlipht  to  aae  of .  85  D.  151. 
Raaaonablo  nae  of ,  ia  qneaUon  of  fact,  79  D.  644;  84  D. 
110. 

rIfhiUH  79  0.6991 

ramer  cannot  redooe  flow,  87  R.  174. 
baa  riyht  to  raaaonable  uaa,  38  R.  S56l 
r,  right  to  naa,  61  R.  649;  67  D.  9L 

<»w«^.  right  of,  io  nae  and  flow  of  water,  89  D.  886. 

owMTk  riclit  to  dirart,  8S  D.  IIL 

owner,  rigbu  of,  ti  D.  756l 

ffghta  of  aqiiatter  on  pabHc  landa,  90  D.  64& 

propri«Cor  not  lli^e  for  oaing,  61  D.  470. 
DiBi  for  stock,  79  D.  640. 
Water,  pvopertv  to,  7  D.  681. 

pvoparty  in,  limitation  of  right  of,  7  D.  681 

proper tj  to  sabterranean  ehannela,  7  D.  6S4. 

right  to  nnintemipted  flow  of,  87  D.  818. 

riparina  proprietor  entitled  to  flow  of,  20  D.  890. 

right!  mmj  paaa  aa  appurtenant  to  landa,  18  D.  667. 

1  Diaeraioii. 

Appruprlnlloa,  ehanging  point  of,  76  D.  479L 

tqr  Battler  on  pobUc  landa,  98  D.  646. 
Appropriator  and  hia  righta,  79  D.  639;  90  D.  ML 

firit,  righta  of  ,  68  D.  92.  93;  68  D.  831. 

kaa  no  ri^vt  to  mn  debrit  on  anolhei'i  land,  91  D. 


nay  etengn  vm  of,  91  D.  660. 

rusnta  ralata  to  eommeneement  of  work,  68  D.  840l 

teouod,  rigfata  of,  91  D.  0(18. 
DiTcnkm,  i^ght  to  oomplain  of,  43  D.  174 
Difcnioa,  aneceaaJTa  aotiona  for,  60  R.  S6L 
ImgatloD,  appropriaUoa  for,  84  D.  640. 
Obatniettog  flow  of,  71  D.  408. 
ILpariaa  proprietor'a  right  to  eojoto  on  of.  If  not 
"  67  D.  9L 


VIIL    TkDi  LiXM. 

Oiaveyanea  of  adjoining  nplanda,  88  D.  480L 
KtMoo  of,  amoDg  adjacent  prnprietora,  88  Di  486l 

vmier  flata  and  Ma,  how  made,  IS  D.  686^ 
flata,  eunTegnanoa  of,  aepaiaie  from  the  upland,  88 


D. 


how  dMdod  betwMB  adjoining  proprieton^  tt  & 


vhen  paaa  with  the  highland,  18  D.  801. 
Oo  with  the  opiaiid,  when.  88  D.  788. 
Manner  of  divldiog,  88  D.  784. 

UL    PoLunni& 


P^mllng  may  be  enjoined,  OS  O.  676. 
JM«nt  ItaMlity  of  diatlnct  pollatera  of,  86  D.  SI. 
PdiatkMi  of,  IhOrftlty  for,  97  D.  67. 
of  paraolating  watan,  64  D.  728L 

X.    loi  la. 


lea,  aae  Aocnmov,  MARUPAcroRiw. 
ka  fanned  by  overflow  fn>m  dam,  ownaraUn,  88  R. 
SO;  81  R.  164-168u 

fonaed  bj  watera  of  dam,  right  to,  81 R.  165-168. 

on  public  water-coone,  right  to  cut,  81  R.  164, 165w 

ovQw^ip  of,  88  R.  156,  860,  lOa 

ovnerahip  of  and  right  to.  88  R.  164-168. 

fvfiioving  without  lioenae  ia  indlcUble,  81 R.  164. 
Tf  Utf  to.  64  D.  68& 
Whether  aabject  of  tareeny,  81 R  164 

XI.    Abumoir;  RsLionoir;  Aocnsnoii;  lauAMoa. 

Accretion  eauaed  by  obatmctlona  to  ri?«r,  16  R.  626, 
527. 

M  qnearton  of  law.  16  R.  614. 

naaon  for  rale  aa  to,  16  R.  618. 

n<ht  to,  16  R.  61 
Allwhon  artifletelly  formed,  title  to,  38  D.  170l 

beloQga  to  riparian  owner,  16  R.  686,  617. 

deed  of.  SS  D.  176. 

dattned,  33  D.  170;  16  R.  586,  517. 

difleranee  between,  and  raUotion,  SS  a  ML 


Allurion.  dirlaion  of.  88  D.  180. 

formed  by  sea  or  lake,  title  to,  38  D.  177. 

formed  on  public  atreet,  33  D.  877. 

impereeptible  depoait  of,  what  ia,  88  D.  177. 

lalanda  foimed  by.  title  tu.  33  D.  181. 

Undtformedby,howtobedirided»  18  D.  686b 

reaaona  why  it  belonga  to  adjacaut  land-owner,  81 
D.  876. 

right  to,  10  R.  61,  68. 

tlUe  to,  88  D.  176b 
Bar  formed  in,  right  to,  58  R.  115-117. 
Flood  and  drift,  owner  of  drift,  liability  of,  for  ex- 
penae  of  earing,  65  O.  610. 

owner  of  drift  may  enter  on  land  of  another  to  ie> 
claim,  66  D.  609. 

owner  of  drift,  when  liable  for  injury  done  hy  it,  66 

■tatutoiy  prorialona  ragaiding,  65  D.  611. 
Ulanda  formed  in  atreama,  tiUe  to.  83  D.  881. 

ownerahlp  of ,  16  R.  68. 

title  to,  53  O.  727. 
New  ialanda  fonned  in,  riflrht  to,  53  R.  116-llT. 
Reliction  defined,  83  D.  280. 

right  to,  10  R  68,  04,  05,  00,  07. 

title  by,  to  whom  reaU,  33  D.  28a 

XII.    Deaikaqb;  Ditchbb:  SirapAcawATia. 

Ditch,  auoceasive  actlona  for  overflow,  59  R.  SOL 
Drainag"  from  upper  to  lower  ottate.  89  D.  672. 
Drain,  aucoaaaive  actiona  for  overflow,  60  R.  804. 
Flooding  by  aoonmulated  aurfaoe-water.  47  R.  290- 

196. 
Land-owner  haa  no  right  to  atop  flow  of,  83  D.  457. 
Liability  of  obetruotliiff  flow  of,  89  D.  400.  572. 
Right  to  dlaoharge  on  land  of  another,  86  D.  626. 

to  drain  land  into  atream,  9  K.  285. 

to  incraaae  flow  of,  on  to  landa  of  lower  proprietor. 
86  D.  iia 
Serritude  to  receive.  71  D.  401;  86  D.  607;  88  D.  467. 
8urfiM)e-water,  aae  Momioipaii  OORPoaATiom,  111.  tL 

changing  flow  to  making  improvementa,  87  IL  248, 

concentration  and  diaehaige  on  neighbor'a  landa.  86 

R.  436,  437. 
duty  of  knd-owner  to  receive,  9  R.  885;  36  R  490. 

duty  to  receive  from  upper  ownera,  38  R.  144. 
Oiling  lot  ao  aa  to  bacl(.  :{8  H.  144. 
ia  not,  when,  87  R.  24^,  2il). 
right  of  land-owtier  to,  0  R.  285. 
ohatruction  or  alteration  to  flow  of,  by  proprietor,  87 
D.  617. 
ohatruction  to  prevent  flow  of,  upon  adjoining  land, 

90  D.  l>)6w 
right  to  haaten  or  obstruct  flow  of.  00  D.  19ib 
taming  on  laod  of  another.  91  D.  744. 

ZIII.    Livua. 

embankment  to  prevent  change  in  channel.  97  D.  soo. 
Leveea,  power  to  compel  proprietora  to  maintain.  97 

D.  668. 
Bight  to  levee  to  protect  land  from  flooda,  97  D.  666- 

668. 

XIY.    flpiinras,  Wblu;  PaRCOLAniva  Watrr. 

Draining  from  well  or  subterranean  sprins;,  S4  D.  517. 
Percolating,  belongs  to  realty  whcro  found,  Hi  D.  727. 

cutting  off  from  neighbor,  0  R.  285. 

dlacharge  of,  on  lands  of  another  by  artiflcial  meana. 
64  D.  728. 

diversion  of,  64  D.  718. 

interference  with,  givee  no  caoae  of  action,  04  D. 
728. 

la  not  aublect  to  righta  of  riparian  owner,  64  D.  727. 

precipitating  on  lower  lands  by  (iraiim.  0  K.  286. 

prescription  does  not  apply  to,  9  R.  286. 

preecrlptive  right  to,  04  D.  72S. 

right  to  divert,  82  D.  188. 

right  to  interfere  with,  04  D.  728: 

rules  governing,  9  R.  2Sh. 
Percolauona  of  water,  84  D.  517. 
Reservoir,  oMmer  must  prevent  escape,  28  R.  101.  IQR 
Right  to  dig  well  and  drain  neighbor's,  9.  R.  284. 
Spring,  conveyance  gi^o  no  right  to  shade  of  tree 
,  61  B.  804, 805. 


£44    Water-courses. 
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Spring,  catting  off  orerflow  from,  51  R.  648,  M8l 

detttroyingsourco,  action  for,  28  R.  102. 
Sabtemnoan,  diveriuon  of,  28  R.  102. 108;  64  Dl  788l 

flowing  in  regubu-  channai,  04  D.  788i 

rightoln,  H  D.  02. 

rights  orer,  89  R.  10,  17. 

right  to.  under  deed,  64  D.  780i 
Water  percolating  in  soil,  right  to»  62  D.  8S7 
Water,  right  to  dndn,  52  D.  867. 
KTell,  action  for  lowerinc:  by  digging  rawrrolr,  64  D. 
728. 

corrupting  waters  of,  28  R.  102. 

destrtijing  source,  28  R.  103. 

grantor's  assignee  tapping  souroe,  liability,  40  R. 
688. 

injuring  or  tapping  source,  80  R.  16, 17. 

pollution  of,  action  for,  48  R.  104-106. 

right  to  clear  out  and  tube,  9  R.  286w 

WAYS. 
Bee  Easbmikts. 

WEALTH. 
Bee  Ettdrwci,  VIT,  8;   Malicioits  Prossct'ttoh,  III; 

PftOCKSS,  IV;  8LANDIR,  II;  Trsspaba,  111,  2. 

WEIGHTS  AND  MBASURBd. 
Power  to  fix  standard  of,  70  D.  164. 

WBLIjS. 
See  Watir-ooussss,  XJV, 

WHARVES, 

Docks.  liability  for  mud  left  in  entrance,  84  R.  236. 
Effect  where  proximate  cause,  52  It.  Id6. 
In  nariffable  streams,  are  n«>l  nuisances,  IS  R.  818. 
In  public  watercourse,  right  to  moor  against,  80  R. 

837. 
Landing,  right  to  make  on  private  property,  81 D.  687. 
Letsor's  duty  to  keep  safe,  26  R.  ftW,  667. 
Liability  for  non-reuair.  SO  R.  837;  60  D.  72. 
Municipal  oorporation,  liabiUtj  for  non-repair  of,  60  D. 

72. 
Navigable  ri?«r,  purchaser  on,  right  to  erect  landing, 

IS  R.  8L8. 
Obstructing  access  to,  action  for,  26  R.  6S6w 
Right  to  charge  whulMKt  oa  street  laid  along  rivar,  66 

R.  608. 
Street  may  be  used  for  without  eompensatlon.  28  R. 

260. 
Town,  dlTcrtlng  stream  to  bijury  of ,  24  R.  S,  16l 
WliafflDgw,  liAuity  of,  24  a  146L 

WILLS. 

L    HATirma,  ExiooTioif  avd  Vauvitt. 
L  What  are  WilU. 
2l  Te»tamantary  CapaeUff, 

8.  Fraud. 

4.  Agreement  to  Makt, 

6.  Con/Uct  qf  Law$  oi  tt^ 
t.  Sxeeution  q/. 

A.  In  GenwaL 
b.  Signing. 
«.  Publication. 
d.  Attestation. 

7.  Nuneupative, 

&  Validity  and  Impeaekment,  OenmraUp, 

9.  Alteratiom  or  Interlineations, 

n.      RiTOCATION. 

ni.    Rrvtvaii  or  RiPUBUCAnov. 

IV.      PROBATB. 

L  Juri»d%etinn  over;  Proe$eding§  OmuraUy. 

2.  Kvulenee. 

8k  Jiidgfnentt  en. 

4.  Lett  WilU. 

7.      OORSTRUCTION   kST>  BmOT. 

1.  Of'n-'ral  R\U"$  a*  to. 

2.  Exfrinnr.  Koidmee  Afeetinp. 
Z.  Ainbiffuitiet. 

C  BequeeU  to  a  Clou. 
h.  BequeHt  to  Children, 
$.  Bequests  when  Void. 
T.  Dnism  qf  Realty. 


&  Bequrait  qf  Personalty. 

9l  lAmitatiens  over. 
IOl  Bequest  to  pav  Dehte,  er 

with  Power  of  Sale, 
U.  Speetfic,  J>emonstratioe  smd 


Vetted  Lop- 


IS.  Legacy  Charged  upon  Land, 

15.  Lapsed  Legacies. 

14.  Adoaneemsnt  and  AdematUm, 

16.  Recovery  of  Legacy;  Bight  ^f  hsgvUn 
1&  Election  Under. 

17.  Residuary  Clause, 

18.  Validity  oj  Particular  Bequests,  Prrm- 

sions.  Conditions  aTid  Restrictions. 

19.  DisinheriUd,    Otnittfd   sir    FsMtMmmu 

ChUdren;  Forged  WiU, 
VI.    JoiRT  Wills. 
VI L    Codicils. 

See  Cbaritablb  Van;  Ooimior  or  Laws.  IT;  Co^ 
TRACTS,  Vi,  4;    Drros,  I;    Oowir;    IsnAvrrr,  III. 
PoWRRs;  Rsuoious  Socimis;  Xarrird  Woan, 
I.  4;  PsRpiTUiTiBs;  SBBLUir*s  Cms;  Tkissts  as» 
Teubtrh;  Witmbsbss,  XL 

L    Naturb,  ExBCunoH  asd  Vauintt. 

L  What  are  WiOs. 

Bond  may  be,  92  D.  884. 
Checks  or  bill  of  exchange  may  be,  92  D.  384. 
CotitTACts,  mav  be  te^taiuentary,  92  D.  386. 
Conveyance  m  what  grantor  diall  dl«  sstead  eff  Is  a 

wUI,  81  D.  685. 
Deeds  may  be  testamentary,  92  D.  386. 
Diaries  may  bo  te:«tamontary,  9*2  D.  336. 
Distinctive  features  of.  92  D.  3ii3. 
Draughtsmen  taking  logacy  under,  80  D.  241. 
Entries  In  memorandum-books,  92  D.  S.'tt. 
Instrument  to  take  effect  after  death,  92  D.  881 

when  a  deed  and  when  a  will,  38  R.  621,  6C2. 
Instrument  payable  after  death,  what  testa mentaiy, 

66  R.  264. 
Letters  may  be,  02  D.  886. 
M'twellaneous  writings  probated  as,  92  D.  396. 

writings  refused  probate  as,  92  D.  386,  387. 
Note,  when  testamentary,  38  R.  6ii. 
Power  of  attorney  as,  92  D.  884. 
IVumissory  note  sa.  92  D.  SBii 
Receipt  as,  92  D.  385. 
Test  to  determine  whether   writing  Is,  it  D.  SS*. 

888. 
Whether  Instruments  is  a  deed  or  will,  ovklenoe  to 
show,  17  D.  702. 

writing  Is  a,  depends  on  oontents  of,  aad  ooc  os 
deolaratlon  of  maker,  92  D.  8SS. 

2.  Te^amentary  Capadtp,. 

Belief  In  witchcraft,  61  D.  84 

Blind  persons,  will  of,  60  D.  62,  693. 

Capacity  to  make,  8  D.  614;  21  D.  787. 

CompetMicy  to  saake,  60  D.  36L 

Declaration  uf  testator  to  show  state  of  hli  sslnd,  99 

D.  163. 
to  prove  his  Insanity,  8  D.  897. 
Delusion  of  testator,  effect  of,  8  R.  188-196;  90  D.  6» 
Drunkard's  capacity  to  make,  84  D.  240. 
Disposing  mind  and  memory,  meaning  of,  8  R.  IS7. 

183,  192. 193. 
Habitual  drunkard  may  make,  21  R.  30. 
Insanity  affecting,  17  D.  731;  19  D.  403. 
to  wliat  time  proof  conflnoti.  11  D.  6.S6L 
of  testator,  presumption  of  oontinuanee.  41  R.  ISfC, 

683. 
Lunatics  will,  burden  of  proving  testamentary  cap* 

city,  41  R.  696-638. 
Made  <{uring  lucid  intervals,  8  R.  188. 
Mental  capacity,  delusions,  how  far  affected,  8  R.  ISS- 

196. 
MetempsychofliH,  belief  In  doctrine  of,  36  R.  427. 
M«»riomani&,  whetiier  affects  capacity  ti>  make.  8  R 

189.  190. 
Olt»gra)thio,  made  bv  blind  man.  52  D.  592L 
OpifiioiM  of  subscribing  witnesses  respectlnt  Ruity 

of  tesUtor,  60  D.  361. 
witnessen  concerning,  10  D.  408> 
Partial  insanity,  sffeot  of,  61 D.  84^ 


tSDMX,  to  KOTflSL 


ioretyship.    121 


saPBStvisoss. 

B»hBitf ,  »  IL  70L 
to  apprw^vteu  for  ahAtl*  trvM,  10  R.  «Ml 

SUPPI^MBNT^Ii  BILLS. 
Bm  Wvnt»  II,  til 

BVPFLBlUi  EfT^BT  PROOBBDINQS. 
Mm  EsMtmosft,  XXL 

8XTBBTYSHIP. 

L    w«»  AAB  Soeitih;  MAaaias  W<mtm  a& 
IL    OosimoaAii  8mmi««. 
UL    Eiaiii  ABB  LiAnunn  nroEi  Patmbvt 
L  f^  Cmumi  Ftitutifot  to  /*«y  UtkL 

I?    BtMiaai  or  SrmsrT. 

L  h'40ii§enm  •r  £>etay. 

fl.  ihr  i^arfc— r«n«  ot-  ^a«I«r«  to  5im. 

Ik  1wtia0  or  Snmmdtring  Security  or  Ckm9^ 


,  ^ri/ifl- 


Contract. 

•r  D^alk; 
or  B^ttkTHptcif. 
%.  Mi9ooUaneo9ts  Cmua^t  Dioekorgim^ 
in  OP  aVRcrr  on  Pati:io  Daai. 
L  ^firiiwt  Co-ourety. 
l  iifsM  Frindpal  or  CrrdUor. 
a.  J«  i^MStuf  7ikftrtf  Peroinu. 

VHIUfc  AS*  tfTATtrrOAT  UOXMI. 

L  CbMtnwtMS  a«^  Fotm;  lAahUUy  im4rr. 

1  IMeMt  o/Sf$retff. 

8.  JiMiyi»wl,  A/MtV'***^  it<<«<MH»;  ll«rrin 

i;  EiMvroBt  An  ADiii?rtsTR4TOBa.  TI; 
QvAAAvrr;  CMiAftMAV  a5»  War»,  HI;  Nmotiaui 
l«sninim%  IT;  SrATtrft  op  LmrrATiom,  111, 
1,  <;  Uot KT. 

L   Wbo  mmm  8vastim;  M akriw  Wombii  aa 

Iwwninliliuii  IndovvMS  art  rartuw,  Stf  D.  6& 
Aft«nMt  priaolpAl  bi^  bo  ahown  to  bo  furoty,  tt  Di. 

■aj  ihow  Uauolf  to  bo  o  •araty,  17 


rtMipd. 
D.41& 


ho  WM  A  varoty,  17 
uao  Mlvorod  In  oocroir,  4S 


m  wantj,  NoMHIy  ol,  »  R.  14L 

ApiMrmt  mokor  uuiy  bo  ahovm 
gr,  M  a  »i. 

lyohipk  oad  Iti  offect.  14  D.  t71 
of  ooretioM  in  boiul,  U  D.  IAS. 
^M«v)U«M«  that  party  io,  32  D.  ia6;  60  D.  tM. 
fM«t  sviileaoo  to  flhow  ooo  tifninf  aa  priocipifcl 

oirMy.  {ft  D.  ft& 
>Wta«'a  aicniof  Ann  Bamo  aa  raroty,  4f  D.  tOi. 

n.    ObvMTioaAL  8iosnjio. 


toW 


;to  oroewo  otkorawreUoa,  arhao  no  «lof anio, 
OniUtiooal  Mlvwj  by  mraUoa  to  obbgor,  U  E.  70»- 

nt. 


by  ooo,  otoet  oa  otiiora,  tf  R.  70t. 
>>«-t>UMi  tbat  anotbor  ooraCy  aifn,  S4  R.  441. 
i^m«  tbat  aorotiea  eipeetod  etitaia  ulhar  porsono 

tojoia  «fU  tlMB,  »  O.  444. 
^>«i«  of  o»o«roty  lo  aifn,  oCoot,  SO  R.  S77. 
(Aktlitr  of  aoracy  algniiv  on  eoodltion  of  otbora 
■foinf,  tS  R.  707-7  IOl 
•fli 


prinoipals  <to  not  sign,  tf  R.  707. 
^tetattoB  of  dUloroot  oo-aaraty,  affect  of,  SO  R. 

177. 
^««r,  taiof  on  oondltkNi  that  anotbor  aiiciia.  Sf  D. 

m 

■^  Bot  boaad,  booaon  olbora  did  oot  aiipi,  tii  D. 


UL  Raona  as*  LiABiunaa  tarooi  PAmtirr. 

L  To  Cornea  J*rineip^  to  Fay  DtbL 

ritf  at  iaatoaao  of,  will  oompol  auit  against  tbo 
priadpoL  11  a  MR 

ktu  n  aoTM,  ▲«.  D.  A  Am.  R.— i& 


Fraodaloat  eooTvyaaoo  by  priodpal,  lora^s  right  to 

Impoaeh,  M  D.  400. 
KoUoo  to  oblifio  to  panoo  prindpal,  offoet  of,  M  R> 

680.661. 
Roaody  to  eonpol  principal  to  pay,  1  D.  41;  T  O.  87t| 

U  D.  ~ 


1  LitMUHoB  f^f  SurotUt, 

Bankmplqr*  dlaohaffo  la.  nodofooao  toaotlonafalnat, 

irbon.  61  D.  641. 
Bond,  pooal,  intoraat  on,  allowaaoo  of,  afalnst  wmt^ 

tiea,  87  D.  761,  762. 
■aretioa  not  llabio  boyond  ponalty,  87  D.  761 
■mployoo'a  liability  lor  BMMy  atolon  vlthoat  fa«lV 

66  R.  71,  72. 
J«dfmoBt  afalnst  prinolpal,  ofoot  of,  a|{ainat,  88  D. 


440;  61  D.  ^06. 
Jury  trial  in  prooaodloga  againot  iuiatlai  on  bonda, 

oonatitullonal  right  to,  4d  D.  lOi. 
Promiao  by  oradltor  to    look  auleiy  to  dobtor,  IS 

R.76. 
Purehaaar,  raroty  of,  right  to  ramody  againat,  84  D. 

41& 
Sorotloa  oontnoting  aa  to  raa«lt  of  aoit  are  boand  by 
tboJudgiiMBt,  83  O.  880. 
lor  porfonaanea  of  a  doorea  aro  boand  by  It,  88  D. 

8S0. 
of  inarriod  woman,  78  D.  S96. 
of  minor  ara  llabio  though  prindpal  la  not,  78  D. 

S07. 
whoao  prindpal  had  not  oapad^  to  oontract,  78  D. 
S0& 
8araty,oonaiaral   Monri^takaa  by,  Innraa  to  orad- 
ltor, 87  D.  780. 

8l  Jitigmont,  l^eot  a/,  on  MelmUon. 

Agalnai  principal  and  anraty,   doaa  not  oztingniah 

thoir  ralatioB,  87  D.  468. 
Jndgmont  against  prindpal,  offaci  of,  as    oridonoo 
aaalnst,  8.i  D.  881. 
agaluat  prindpal,  whothor  binds  aurotj,  S3  R.  808- 

804. 
against  prindpal,  whan  not  oonclndvoagalast,  88  I^ 

881. 
against  surotji  whon  oridonoo  against  prindpal,  88 
D.  380. 
On  rortboi>mlBgbond.  offset  of,  44  D.  884. 
Iluraty  on  indomnifying  bond,  effect  on,  of  jodgmont 
against  principal,  83  D.  836. 
whon  not  oondiaded  by  Judgment  against  prindpal 
SOD.  n. 

lY.    DtscHARoi  OP  Saanrr. 

L  Negligoneo  or  Delmy, 

Acts  of  crsditor  to  discharge,  SO  D.  SSR 
By  Indulgenoe  to  principal,  46  D.  408. 
Indoraer,  diacharge  of,  by  Indulgence,  6t  D.  4')S. 

discbarge  of,  hj  aTreement  for  delay,  47  D.  743. 
Negligenoe  of  obligee  discharges  anroty,  wben,  88  IL 

Not  released  by  faQors  to  svs  prindpal,  6  D.  870;  11 

D.  688. 
Rights  of,  in  ease  of  indulgence,  4S  D.  67. 


S.  By  For&oarmnoo  or  FmUurt  to  5iia 

By  extension  of  time,  11  D.  600;  80  D.  866. 

|{y  failure  to  purane  principal,  7  D.  870. 

By  princl|iars  failing  to  sue  on  reqneat,  4S  D.  714. 

Covenant  not  to  sue.  effect  of,  80  D.  410. 

Rnlargemeiit  of  credit  diaohargea,  74  D.  613. 

Ratenaion  of  time  for  payment,  what  aulQ^Hent  to  r^ 

leaao,  00  D.  416. 
Extenaion  of  time  which  will  releaae,  61  D.  1S4. 
Porbearanoe  on   umtrious  eonaideratlon   diachargss 

surety,  86  R.  871. 
Porbearanoe  auflldent  to  diaeharpre,  86  D.  68. 
Indulgence  on  nsurioas  considemtion  dischargee,  M 

R.  686. 
Neglect  of  prindpal  to  sue,  80  D.  S2S. 
Hot  raleiaed  br  delay  to  proceed  against  prindpal,  6 

D.  879;  8  b.  424;  11  D.  689;  IS  D.  Ml. 
Releass  of,  by  extension  of  time  to  prindpal  debtor, 

06D.  64. 
of,  by  giTing  time  to  principal,  53  D.  108. 
by  axtondin^  tim*  for  payment,  87  D.  78R 
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Of  marlnan,  tnehidM  penoni  In  both  iiftvil  tmd 
canttle  senrloe,  SO  D.  47. 
■oldien  and  nuuinera,  20  D.  47. 
■oldlen  aud  marlDen,  mu»t  be  made  while  In 
ioe,  20  D.  47. 
Oral,  looked  on  with  dlsfaror  when  writing  became 

gvneral,  20  D.  44. 
Oral,  valid  as  to  personalty,  at  oommon  law,  SO  D.  44. 
ProsiimptiuD  agiuiist  unsigned,  36  D.  817. 
Proof  must  be  oomplete,  20  D.  4ft. 
must  show  an  intent  to  will,  20  D.  40. 
must  show  testator  called  persons  to  witnem.  SO  D. 

40. 
must  show  testator  had  not  time  to  make  written 

will,  20  D.  40. 
most  show  testator  was  in  extremis,  20  D.  441. 
of,  need  not  show  use  of  any  set  form  of  words,  20 
D.  46. 
SUtute  of  frauds  lioiitiuK,  20  D.  4fi. 
Statutes  regarding,  strictly  oonstnied,  20  D.  4fti 
Statutory  provisions  limiting,  20  D  46. 
Statutory  provisions  regarding,  strictly  oonstrued,  20 

D.  45. 
Strict  proof  of,  required,  20  D.  4iS. 
Sutistantial  compliance  with  statute  is  snflUdent,  20  D. 

46. 
Verbal  directions  for  drawing  a  will  are  not,  20  D.  46i. 
When  might  be  made  at  common  law,  20  D.  44. 
Witnessee  to,  81  l>.  2:^. 

Words  must  afterwards  be  reduced  to  writing,  90 IX 
4d. 

8.  Validity  and  Impeaektnent,  OeneraUff. 

Declarations  of  testator  to  impeach  his  will,  62  D.  80; 

62  D.  167,  169. 
Extrinsic  evidence,  in  case  of  wills,  66  D.  6S4,  636. 
Gift  without  designating  donee,  when  valid,  80  D.  285» 

814. 
Parol  evidence  to  show  intentional  omission  from  will, 

78  D.  451. 
Parol  to  com^ct  or  vary  a  will,  66  D.  634,  686L 
Sunday,  will  made  on,  validity  of.  3  H.  372. 
Validity  of,  by  what  l;iw  governed,  43  D.  610,  63QL 
Void  in  part  may  be  valid  as  to  residue,  36  D.  66L 

0.  AUeratioTU  or  InterlinecMonM. 

Alterations  in,  effect,  18  R.  376. 

Interlineations  or  oliilteratlons,  effect  of,  26  R.  86-OT. 

Presumption  as  to  time  of  mutilation,  26  &.  S7. 

II.    Rktooatioii. 
Alteration  In,  how  may  be  made,  86  D.  76L 
Burden  of  proof  as  to,  25  R.  86. 
By  birth  of  child  or  marriage,  45  B.  842L 

of  iiuue,  15  D.  (ISO. 
By  implication,  80  D.  616w 

lunatic,  25  R.  36. 

marriaf^,  16  D.  659. 

obliteration,  45  R.  342. 

sulMoqueiit  birth  of  child.  80  D.  618. 

■absAquent  niai  riage,  76  D.  656;  80  D.  616,  617. 

subsequent  will,  64  D.  (>00. 
Gancellution,  what  is.  45  B.  338. 
Dfclarution  of  tetitator  to  prove,  t  D.  806 
Declarations  as  to.  45  R.  842-844. 
How  effected,  25  R.  85-37. 
How  made,  46  R.  338-344. 
Uarriage,  revooitioii  by,  57  D.  840. 

whether  revokes  woman's  ante-nuptlal  will   40  R. 
82»-331. 
Mere  intent  not  enough,  46  R.  841. 
Presumed  from  ab.sonce  of,  84  D.  620. 
Revocability  of,  tiS  D.  409. 
Statutes' resfHictin^,  by  marriage,  80  D.  617. 
Sub-cquont  birth  of  cliild.  effect  of,  on,  26  R.  159-161. 

marriage  and  issue  revolco.  2(i  R.  15i>-16L 

marria^,  effect  of,  on,  20  R.  l.'9-16L. 

will  as  revocation,  49  D.  174. 
Testamentary  ca^iacity  necessary,  46  R.  840,  84L 
Undue  influence,  effect  of.  45  R.  841. 
What  essential  to,  12  D.  377. 
When  implied,  15  D.  659. 
When  presumed,  15  D.  400. 

IIL      RiTIVAL  OR  RlPCBLIOATlOa. 

Dedantions  as  to  revivor,  46  B.  832-SS8. 


lUpubHeitloii  hgr  pMol,  46 1L  S8S-t3& 
RepubUeatkm,  how  made,  45  B.  S38-8S8L 
Revival  of  former  by  revocation  of  lattatr,  Tl 
66& 

of,  parol  erldonoe  to  ihow,  76  D.  664. 

of.  statutory  provisions  conoeming,  76  D.  6L 
Bovlvlng  flnt  bj  destroying  noond,  46  E.  827 

IV.     PnOBATM. 

L  Juriadietion  over;  Prooeedingt  Oensrally. 

Admlnistntion,  grant  of,  when  tb«ra  Is  wUl,  88  Di 

i40L 
An  parttot  in  Intereit  bmj  become  pa(tlMto,aB  D. 

447. 
Any  penon  Inlnred  may  oppose,  68  D.  447. 
Any  person  who  might  oppoM  a  wUl  may  o|i|ioss  an- 

other,  68  D.  447. 
Attestation,  proof  of,  61  D.  676. 
Oosts  of  probate,  see  iSznooioM  Am  ADHOiOTmAiou, 

11,7. 
Craditora  cannot  oppose,  68  D.  44S. 
Executor  of  will  may  oppose  i»obate  of  lalar  one,  68 

D.  44& 
Executor  on  application  for  probate  represents  kga- 

tees,  60  D.  866. 
Forfeitures  imposed  for  contesting,  00  D.  IIS-IU. 
Instructions  for,  when  may  be  probated  as,  98  D.  317. 
Interest  which  entitles  party  to  oppose,  68  D.  447. 
Is  a  proceeding  in  rem,  78  D.  54. 
Jurisdictional  mquiries  as  to  probata,  88  D.  f4S. 
JorisdicUon  over  wills,  and  the  proof  tbereuf,  22  D 

6nZ 
Legatee  or  devisee  may  oppose,  68  D.  448L 
Living  person,  probate  on  estate  of,  88  D. 
Mortgagee  of  devisee  may  oppose,  68  D.  448. 
Probate,  in  oommon  fonn,  60  D.  356,  866;. 
in  solemn  form,  60  D.  856. 
must  be  where  property  is,  when,  43  D.  6881 
Proceedings  for,  are  in  rem,  68  D.  447. 
B«vocation  of  probata  of,  and  granting  probate  of 

subsequent  will  or  codicil,  00  D.  186-138. 
Setting  aside,  relief  against,  none  In  equity,  11  D.  867. 
Statutes  reUUng  to  probate  of,  In  divers  atatas,  60  D. 

867-860. 
Wife  of  heir  cannot  oppose,  68  D.  44& 
Wrong  county,  grant  of  probate  in,  38  D.  84L 

V  Srridence. 

Declanition  of  testator  that  he  was  Ignorant  of  exi*- 

enoe  of  wUl,  62  D.  16:1. 
of  testator  to  show  signature  genuine,  60  R.  880. 
Evidence  to  prove  execution  of ,  8  D.  £0;  li  D.  8BiC 

680;  16  D.  127,  400. 
Generally,  10  D.  516. 
Parol  evidence,  general  rale,  68  R.  76. 
Party's  right  to  testify  in  probaU  proosedingi,  66  S. 

627-529. 
Physician  of  deceased  cannot  testify  on  oontest,  66  B. 

627.  _ 

Proof  by  one  wltne«  only,  10  D.  880;  18  D.  880;  U  D. 

127,400. 
parol.  12  D.  680. 
Proof  of,  generally,  40  D.  888. 
Pntponent  holds  afflrmatlTe  of  Issue,  84  D.  til. 
Proving  lay  owe  witness,  61  D.  6"5. 
Statements  before  or  after  execntion,  admissibility,  SI 

R.22. 
When  witnesses  cannot  recollect,  16  D.  188. 
Witness's  want  of  recollection  not  fatal  to,  87  D.  98B; 

45  D.  443. 
Witness,  want  of  recollection  of,  84  D.  841. 

8.  JtuigmetUt  on. 
Admission  of,  to  probate,  is  a  judicial  dedriou,  60  a 

853. 
Chancery  cannot  avoid  probate  of,  60  D.  864 
Copy  of,  as  evidence,  78  D.  65. 

probating  in  other  sUtes,  78  D.  66-68. 
OoncluHivencss  of  decree  admlUhig  to  probate,  46  D 

720;  73  D.  68. 
Judgment  admitting  to  probate,  60  D.  86S. 

denying  probate,  GO  D.  864.  ^  ^  ,^ 

Parties  to  an  appeal  from  order  allowing,  90  A  lOB. 
Probate  of,  ooncinsivenees  of,  as  U>  realty,  73  D.  86. 

eondusivensM  of,  in  other  states.  78  D.  56w 
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TAXATION. 

1.  Nmimn  V«  <»  1fl«M  rtefeA 
_        t.  BtMalnrPewer;  FalUMIVi/ 
u.    LiTT  AM*  AtiMtam. 
nL    Wbat  SuwMt  itt. 

L  Fenont  and  Fr^mertw  9vk^Ui 

1  irA«f«  IVoyer^y  JtaaMi, 

IT.    BHfoaomiar. 
L  SToaAile. 

t.  Who  mmff  I^rnkmn;  MUghtt^Fmnham^ 
t.  TtUfDesdt, 

A,  BM^9tTy  9f  Ttm;  IMHUig  ^  Off ftiir. 
t.  iledtfmptfen. 

T.     BlMDltt  AtAWtT. 

Bee  OiHn»Amr,  D,  4;  IiTAnt  or  Datmim;  lama. 

fflCWI,  I,  t;   LaIDLORD  AH*  TUAMT,  lU,  i^  L^ 

rann,  V;  MoRTtAeit,   III,  ii,  »;  ]|nn«p«A 
OoaroEATion,  U,  S;  Pathir,  II,  1;  Aaruram 

CMIttttn^  tit  HoaamAB,  III,  t. 

I.    Povnof. 

L  jrctart  ^Ji  la  rAoai  TttUA, 

Atl  nttiaf  tppotntBMat  of  eenuaitriaatr  of  tant  la 
foreraor,  ralUUty  ef,  7  R.  t7. 
HnMoli,  ditttacthai  bttwtea,  tad  ttxei^  it  IH 


Btl-«M. 


IL«L 


it 


Dfflaitioa  oL  1 B.  nt;  U  B.  €1;  it  !>.  iH 
Dekgrntioa,  by  elate,  of  power  of  taxatiaa.  44  B.  441 

bv  mankipal  eorporKtIoa,  74  Dl  iO& 

of  power  of,  74  D.  600-688. 

to  Jadksial  offloera,  74  D.  60S. 

to  miaitterial  odioere,  74  D.  iOL 

to  mnnldptl  oorpora,tioii,  74  D.  itl 

to  prlraio  eoipoiutlon,  74  D.  iOS. 

riffht  of  mvnieipality  to  Impote,  07  B.  SOT. 
Jodlclary  oHuoi  exerdee  power  of,  74  D.  601. 
limitation  of  power  of ,  S7  R.  i80-04S;  60  D.  iSH 
Power  of  leffltiatvre  to  impoee,  01  D.  610;  7t  Dl  W^ 

to  annex  tenrltoiyto  Bunldpallty  tor  taxatloa,tt 

S*  844,  846. 
to Ueente boifaiaet ^vet  aorirhtor,tO  R.  iSS.  isa 
townt  with  reepect  to,  7  D.  161. 
RIfht  of,  it  an  acljunet  of  lOTereirnty,  60  D.  6SIL 
Taxation,  diBtinculibea  from  aaMSflment,  66  D.  St7. 
dltUngoithed  bom  emlaent  domain,  66  D.  tt6;  01  B 
610. 

1  BtCeat^^ewer;  y^liiil^^tmk 
toe  jMfl,  11,1. 

Beaefitt  taffldent  to  taetoin,  81  D.  TfSw 

Boeineaa  witUa  etate,  tax  on,  ralidity,  60  IL  fTT,  Wk 

Doable,  it  not  prohibited,  OS  R.  6S8. 

ereditt,  duplloate  Uxation  of,  74  D.  Otu 

fe  not  vnooaatitational,  60  D.  6S4. 
■xerdilnff  right  in  farorof  iadiyidaalt,  16  R.  iO-0& 
ifixtent  of  power  of.  60  R.  S70,  S70. 
Fuming  laadt  addtd  to  oity,  raUdltf  of  tax.  tT  R. 

Fm  local  improvemente.  77  D.  OS,  07. 

private  pnrpoeee,  77  D.  60. 
Illegal  in  part,  when  void  in  toto,  IS  D.  tli. 
In  aid  of  railway,  16  R.  69. 
Legal-Under  actt  do  not  apply  to  taxet,  87  D.  in. 
Lioente  fee,  exaction  of,  when  taxation,  6t  D.  ttL 

kwa,  eonttltutionality  of,  62  D.  8Sl-tSC 

taxet,  oonetitntionality  of,  77  D.  07. 
On  all  ealee  within  ttat :,  Talidity,  69  R.  C70,  nO. 
PriraU  enterpritea,  for  which  tax  inralid,  16  R.  60-01 
Pahlie  Improvementt,  aueennent  for,  beyoad  ' 
eonferred,  it  foid,  00  O.  Oiii. 
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Bttinplea  of  words  deemed  Insoflluient  to  veet  separaU 

eeute  in  a  wife,  39  D.  773-778. 
KxuDplee  of  vonis  deemed  eulBcient  to  vest  lepante 

efUte  in  &  wife,  Stf  D.  774. 
Qlrijur  wife  what  she  is  entitled  to  under  law,  effect 

oj;  83  K.  420. 
Land  devised  to  be  sold  may  be  taken  as  land  or 

money,  81  D.  fioi. 
derised  to  be  s«ild,  when  Judgment  binds,  81  D.  602. 
wae  not  devisable  at  common  law,  8tf  D.  318. 
**  Lawful  rigbt  of  dower  oat  uf  my  estate,**  meaning  of, 

88  R.  4:20. 
Prscatorv  words  and  trusts.  44  D.  872-379. 
Statute  flrst  slviiig  riKht  to  devise  land.  57  D.  840. 
Words  in,  to  vest  estate  in  wife  to  exclusion  of  hoa> 

band,  39  D.  773-778. 
Words  in  wiU  which  will  pass  reaJty,  14  D.  676-678. 

8.  B€que$iM  of  PanonaUy. 

Bequest  for  life  does  nnt  entitle  legatee  to  the  capital 

of  the  fund.  85  D.  682. 
Ditidends.  extra,  ownership  of,  on  bequest  oi  stock  for 

life,  24  R.  169-172. 
Dividend,  stock,  ownership  of,  on  bequest  of  stock  for 

life,  27  R.  169-172. 
Dividenils,  whether  income  or  capital,  64  R.  264-209. 
Bari lings,  whether  income  or  added  to  principal.  24 

R.  169-172. 
Furniture,  what  includes,  47  R.  197-199. 
Goods,  meuiing  of  this  term  when  used  in  a  will,  1 D. 

294. 
Pwsorialty,  bequest  of  Income  is  equivalent  to  gift  of 

principal,  78  O.  95. 
title  to,  87  D.  809. 

9.  lAmitationM  over. 

Devise,  limitation  over,  when  valid, !»  D.  819. 
**  Dying  without  issue,**  meaning  of,  55  R.  774-78S. 
Estate,  contingent,  not  favored  In  law,  26  D.  604. 
Gift,  whether  creates  life  estate  or  fee,  89  R.  818,  319. 
Shelley's  case,  fee  when  passes  under  rule  in,  89  R.  688. 

10.  Bequ$it  to   Pay   Debt»,   or  Directing,  or  untk 

Power  uf  Sale. 

Bequest  for  life,  with  abeolate  power  of  disposal,  28 

R.  4. 
for  life,  with  power  of  disposal,  rights  under,  44  R. 

784,  785. 
is  for  life,  with  power  of  disposal,  when,  44  R.  788. 

784. 
Devise  to  pay  debts  Is  not  new  promise  to  remove 

bar  of  stitute  of  limitations,  46  D.  673. 
Devise,  with  alraolute  power  of  dispomd,  28  R.  C 
Devise,  with  limited  power  of  dis]XHial,  28  R.  4. 
Land  devised  to  be  sold  may  be  taken  ss  land  or 

money,  31  D.  602. 
Land  devised  to  be  sold,  when  judgment  binds,  81  D. 

502. 
Power  to  sell  gives  no  power  to  mortgage,  38  R.  848. 

11.  Specific,  Demorutrative  and  Veeted  Legaeiee, 

General  and  demonstrative  legacies,  11  D.  469. 
Lega<nr  vesU,  when.  19  D.  394. 
Spedflo  defined,  11  D.  468. 

12.  Leqaay  CKarg^d  upen  Land. 

Acueittance  of  <levise  charved  with  a  legacy,  8  D.  096.- 

IK'vi.Hc,  whei  liable  for,  8  D.  695;  19  D.  394. 

Nut  reoo\  fr.fcble  liy  Joint  action  agiii list  devisee  and 

t«rre-Uiiiaiit,  19  D.  394. 
When  liable  fur  legaqy,  19  D.  894. 

IS.  La-pud  Leqaeiet. 

Bequest  to  one  already  dead,  94  D.  159. 
Devisee,  death  of,  before  testator,  94  D.  166. 
Generally,  89  D.  582. 

Lapse  of  le)(acy,  by  detith  of  legatee  or  devisee  before 
testator,  94  D.  155-159. 
by  death  of  lei^tee,  94  D.  156. 
by  death  of  le'^tee.  words  which  avoid,  94  D.  166. 
by  death,  statute  preventing,  94  D.  159. 
Preventing  lapse  of  devise  or  leg'>M!y,  words  eoMntial 

to,  94  D.  156. 
Remitting  debt  by,  effect  of  death  of  debtor  before 
testator,  94  D.  168. 


SUitaU  prsveDting  lapie  of  \&eyej  or  deviw  bj  telh, 
MD7i69,160l 

14.  Advancement  and  AdempHim. 

Ademption,  oourts  will  so  oonstrae  as  toguantscaisA. 

11  D.  470. 
eonsidered,  generally,  S7  D.  effl-^Tl* 
defined,  37  D.  067. 
demonstrative,  87  D.  67L 
ceaerai,  87  D.  67a 
now  aooompllshad,  87  D.  667. 
presumed  from  advancement,  28  D.  TOOL 
removal  of  subject  of,  87  D.  66& 
specific  legibcy,  37  D.  068,  669. 
takes  place  uniy  where  testator  stands  in  pamCsl 

relation  towar  I  legatee,  87  D.  667. 
Advancements,  burden  of  showing,  80  D. 
appuintmeut,  widow  actirig  under  ptji 

charge  children  with,  7.'!  D.  160 
Inr  whom  made.  80  D.  561. 
ehanglng  into  gift,  80  D.  664 
declarations  as  evidence  of,  06  D. 
defined,  80  D.  559. 

distlnctiou  between,  and  gift,  80  D.  660L 
effect  of,  and  how  valued,  80  D.  664. 
evidence  of.  80  D.  662. 
hotchpot,  what  is,  80  D.  565. 
interest  on,  never  allowed,  64  D.  118L 
on  what  may  be  made,  80  D.  &6Ql 
presumption  of,  80  D.  562. 
wluit  presumed  to  be,  8  D.  154;  81  D. 

16.  lUoomry  qf  Legacy;  RijfhU  qf  Legatcet. 

Action  for  legacy,  60  D.  48((. 

Assent  of  executor,  when  essential,  60  D.  480. 

to  le-^aoy,  can  not  defeat  creditorls  rights,  60  D 
489. 

to  legaoy,  compelling,  50  D.  480. 

to  legacy,  effect  of,  60  D.  48a 

to  lega<7,  from  what  Inferred,  60  D.  4S7. 

to  l^acy,  implied  from  long  poesessaon  of  legates, 
60  D.  488. 

to  legacy,  retracting,  60  D.  489. 

to  legacy,  retrsctinj?  ezeoator's  aasent,  60  D.  48iL 

to  legacy,  what  sufficient,  60  D.  480. 

to  le^ftugr,  who  may  give.  SO  D.  4&L 
Legatee,  refunding  overpayments  by,  not  oompeDed, 

24  D.  679. 
Onus  of  proving  title  under,  20  D.  100. 
bubrogation  of  legatees  to  rights  of  crediton,  II  Dl 

105. 
Title  to  legacy,  when  perfeet,  60  D.  486. 
When  held  in  trust,  26  D.  60. 

16.  suction  under. 

Devise  of  property  not  owned  by  testator,  41  D.  tfL 
DoMrer,  barring,  by  aooepting  devise,  51  D.  570. 
Election  by  one  devisee,  effect  of,  on  otlien,  68  D.  445. 

|o  take  under  or  by,  41  D.  421. 

when  widow  compelled  to  an,  48  D.  757. 
.Mistake,  making  election  under,  effect  of ,  15  R.  177. 
Widow,  election  of,  how  far  binding,  28  R.  S76,  877. 

17.  Betiduary  Clauae, 

Oonstmction  of  reeidoaiy  devise  with  rsmaioder  over, 

28  R.  4. 
Residuary  legacy  or  devise,  what  carries,  86  D.  700. 
Resulting  trust,  while  residuum  remains  after  purposs 

of  oonveyanoe  is  accomplished,  57  D.  757. 

1&  Validity  qf  Partteular  Beque-eU,  Prumeu^m,  Con- 
ditione  and  Reetrictiona. 

Alienation,  devise  seeking  to  prevent,  67  D.  119: 

gifts  suspending  power  of,  80  D.  2-«5. 
Bluest  for  life  or  duKiig  widowhood,  85  R.  254 
to  A.  for  such  purposes  as  he  sees  fit,  40  D.  11& 
BequesU  to  charitable  uses,  85  D.  818,  810;  44  D.  80- 

lOL 
Condition  In,  restraining  right  of  transfer,  82  D.  2il 
restrslning  seizure  under  execution,  82  D.  241. 
restraint  of  marria^v.  4  D.  114;  38  D.  156-16L 
that  it  shall  be  divested  by  insolvency.  82  D.  848. 
that  it  shall  not  vest  until  devisee's  debts  are  uaid, 
82  D.  248. 
Oondibions  for  forfeiturs  on  eontestinff  Talidity,  60  R 
46-18. 
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OdwHttow  pneedui  and  mlweqaaQi,  m  applied  to 
Iqemdw  and  devises,  S8  D.  IflO. 
pmedent  favored,  33  D.  IflO. 
•a>«equeat  atricUy  euiuirued.  SS  D.  100. 
Vi  pirev«mt  legatee  frooi  coiiieiftiitg:.  90  D.  118. 
Devse.  hoir  ma;  be  made  lo  secure  property  from 

Jcviaee'i  crodiWra,  9i  U.  243. 
•*  Lhiriiig  her  life,**  qualifies  eeveral  beqoeits,  when, 

37  B.  lOi. 
not  u>  be  eabjeet  to  devieee*s  debte,  57  D.  492. 

Le«aciei,  eunditiODS  aiiiiexe-J  in  ro^traiiit  of  ujarriage, 

38  D.  l»l«l;  H  D.  111. 
MarrijH^e,  eonditiouit  in  general  reslraint  of,  38  U.  i.»o. 

e»iKiUiotis  In  renndnt  uf,  80  D.  404. 

oiKlitions  in  reetraint  of,  when  deemed  uiu-ea»»on- 

»Ue,  SB  D.  157.  ,       .  .^  .^  ,c* 

dKnliU'Hie  leading  to  probable  reetraintof,  88  D.  l&o. 
«i>nditions  requinng  awont  of  eertaln  penont  to,  88 

U.  168.  ^  J 

euihUtiuiia  raatrdning  limitation  over,  when  and 

wItM  eewntiai.  88  D.  1&».  «    Wv  «o 

euntlitions  reaftraining  nwrnaje  of  widow,  38  D.  158. 
».iMlttione  restraliiing,  muit  not  be  in  Urrarem 

merelj.  38  D.  I  Ml.  .... 

CDihiiiiuaa  ratftraiuing,  there  being  no  lliiiltatioiw 

..ter,  38  D.  150.  ^  ^  ^.     ^^ 

cQtHlitione  raearaining,  what  deemed  reaeonable,  88 

etmilitlau  reeiralning,  when  deemed  m  terrorem 

ineralj,  38  D.  ISO.  ^^  ^ 

euntract  not  to  enter  into,  within  six  yean,  38  D. 

eoQinct  ont  to  mariy  any  penon  bat  the  oo-oon- 

UMtnr,  38  D.  157.  __^  _, 

devi«  to  one  as  k>ng  as  be  sliall  remain  unmarried, 

80  D.  408. 
railninii^;  aeocmd,  80  D.  494. 
rertriecious  upon,  reasonable,  are  valid,  88  D.  157. 
andne  reatrainte  upon,  are  vuid  by  the  civil  and  the 

eonuBOD  law,  88  D.  15& 
VmIow,  eoodition  in  reetraint  of  marriage  of,  38  D. 

158. 

UL  DigmkeriUd,  Omitted  or  Pi>9thumous  CAfldren; 

Forged  WUL 

Aiter-bom  ehildren  omitted  from,  30  D.  470. 
Hdreui  not  be  disinherited  without  devLM  to  another, 

56  D.  5S1. 
PMUmmoos  cbfld,  rights  under  bequest  to  children, 

28  K.  486,  487. 
pRsnraptUm  regarding  child  not  named  in,  89  D.  740. 
hirehaser  under  forgwl,  60  D.  354. 
Bt^otei  ragarding  children  omitted,  39  D.  740. 
Wai  can  disinherit  heir  only  by  devise  to  another  per> 

•so.  66  D.  8Sl. 
Woids  in,  which  show  bitent  to  omit  child,  80  D.  741. 

▼I.    JoiKT  Wills. 

Diaposlng  of  estate  of  the  testator  who  should  die  flmt, 

68  D.  407. 
E^ffJoetnK  of  estate  of  both  testetora,  68  D.  407. 
Idif^wing  of  estate  of  husband  and  wife,  68  D.  407. 
Objectiuos  to,  68  D.  407. 
Vdhihy  ef ,  68  D.  407-410;  78  D.  754;  81  D.  485. 

VIL    Codicils. 

Admitted  to  prubats  after  prior  will,  90  D.  137. 

tK-.iiKsl,  55  D.  IM. 

£9-^  of  destrnying,  5.^  D.  128. 

KJTecl  of,  on  will,  55  D.  127. 

\*  omArued  In  contiecti  >n  with  will,  55  D.  ISf. 

N<>od  not  be  annexe<l  to  will,  55  D.  128. 

omce  14,  55  D.  128. 

Kepublisfaes  the  will,  56  D.  128. 

WITNESSES. 

L    Attssdahcs. 
IL   OoHPsrncT. 
1.  OtnertMj/, 
1L  ReWjiawt  BelUf. 
8.  Ract;  Conoietion  of  Orim§. 
A.  InUreML 

a.  Oenerally. 

k.  Piarties,  Jurors,  Judgen 


s.  Agent  or  Ph jslelsn. 

d.  Children,  Husband  or  Wifs^ 
UL    Impbacumbnt  or  CoaaosoaATiOB. 

1.  Generally^  ^.  ^ 

2L  By  Jieidenee  a$  to  Ckaractsr  or  Oompo^ 

teney. 
8.  By  Prwr  StatemenU. 
4.  Impeaehina  One*9  Own  WUnom, 

IV.      CkIDIBILITY  O'f  WITillSSIS. 

V.     pRiviLios  or. 
VL    ExAMiNA-nuw. 

1.  Leculing  Queatiom. 

2.  Crots-examinatit/nM, 

3.  Altuiwranda;  He/reatdng  Memory. 

VII.      OnMO.Sb  AS  ISVlDSNCt. 
VI H.      EXPBRTS. 

IX.    DscKASRD  or  AssRirr  Withissii. 
X.     F»a. 

Xi.     SUBHORIBIHO  WlTXRSa. 

See  Altbratioh  or  Iiistrujii«t»;  Husba.md  ahd  Witb, 

1, 1. 
Adding  name  of.  see  Nbootiablr  IXHTRi-MsriTB,  VI,  4. 
Confronting  with,  eee  Ckimi:<al  Law,  V.  5. 

I.  Attbkdahcb. 
Book»  or  property,  witi  esses  cannot  be  coiripeUed  to 

deliver,  42  D.  114. 
Grand  jury,  power  over  witness.  54  D.  .6:i. 
Qrand  jurj'.  |><>wer  to  coiujj«1  attendance,  h\  D.  6. 3. 
Preipiancy  may  exuutte  not  travelmg  a*  witness,  60  R. 

006. 

U.     C0HFrrB.<(GT. 

1.  Oonetally, 

Instructions  to  disregard  evidence  of,  88  D.  330,  331. 

Perjured,  whether  oourt  voMy  instruct  Jury  to  disre- 
gard, m  a  331. 

2.  RtlifjUnu  Belief, 

Atheists,  competency  of,  to  testify.  92  D.  47S.  474. 

KxcludiiW  for  religious  belief,  61  D.  479;  93  D.  474. 

Oath  is  requireil  uf,  9-2  D.  474. 

Religious  belief,  35  R.  7.  ,  ^ 

Supreme  Uelng,  belief  to,  no  longer  necessary  in  bmnI 
states,  92  D.  474. 

&  Raeo;  Conviction  of  CriiM. 

Conditional  pardon,  whether  rwtoreii  cuinpet«Mjcy,  tS 
R.  400,  401.  ,     ,        „         ,.^       ,, 

Convictiun  for  petty  larceny,  whether  disqualiRes,  S3 

of  felony  elsewhere,  whether  disqualifies,  33  R.  639- 
641. 
Exclusion  of,  because  of  race,  92  D.  474 

4.  InteretL 

a,  Oenemlly. 
Callln?  Interested  witness  waives  objection  to  his  eoea- 

IK'tency  on  all  points,  19  D.  579. 
Huetility  .»f,  73  D.  776.  .«  ,v  — « 

Interest  t»f,  goes  to  credibility  merely.  86  D.  8211. 
retiuiaile  to  disqnaliiy,  71  D.  3il,  422. 
winch  will  disqualify,  83  D.  593. 
which  will  disqualify,  44  D.  2lu. 

6.  Parties;  Jurors;  Judges. 
Examining  member  of  court  as  witness,  25  R.  540. 
Juror  in  case  may  be  witness  2.)  K.  .'>40. 
Parties,  right  to  testify  in  probate  proceedings,  f>6  R- 
527  529. 

e.  Agent  or  Physician. 

Agents  as,  see  AoKNGT,  II,  4.  ^     .^     —  ,v 

Agent's  competency  as,  to  prove  his  authority,  33  D. 

727. 
Physician  of  deceased  eannot  testify  in  probate  pro- 
ceeding, 50  K.  527. 

d.  Clilldren;  Husband  or  Wife. 
Children  as,  in  family  quarrels,  38  R.  245.  246. 
Competency  of  husband  and  wife  against  each  otHer, 

SOD.  258. 
Divorce,  wife  after,  66  D.  200. 
dues  not  render  husband  or  wife  oompetent  as,  68 

does  not  remove  Incompetenqr  of ,  58  D.  4& 
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Evidence  of  hnsbuid  or  wife»  88  D.  888. 
Husband  and  wife,  eee  Crimimal  Law,  V,  8,  /. 
Penonal  injury  from  husband,  wife  may  testify  to,  17 

D.877. 
Wife,  oom|)eten<gr  of,  to  teetifjr  to  batteiy  on  her  by 
husl)and,  S7  D.  878. 
bigamy,  competency  of  wife  as  witness,  27  D.  880. 
competenqr  o^  to  testify  to  bigamy  of  husband,  27 

D.  380. 
oompetency  of,  to  testify  to  conspiracy  by  husband, 

27  D.  880. 
oonsplrscy,  one  can  not  testily  sgainst  the  other, 

27  D.  878. 
inoompetenciy  of,  to  testify  against  husband,  27  D. 

877. 
may  testify  to  prove  erf minaj  conversation  with  her, 

68D.  48. 
not  competent  to  prove  marrisge,  when,  36  D.  749. 
personal  injury  to  one  may  be  proved  by  the  other, 
27  D.  377. 
Witness,  husband  and  wife,  when  may  testify  sgainst 
each  other,  27  D.  877. 

IIL      lMPIA0aM«NT  Oft  OOBftOiORAnOH. 

1.  Oenerally, 

Accused  testifying  may  be  impeached,  27  E.  144, 14A. 
By  reading  fruni  scientific  wurk,  41  H.  02. 
impeachment  of  witness  by  declarations  out  of  court, 

80  D.  056;  60  D.  449. 
Repruduced  testimony  of  deceased  witness,  60  R.  162, 

168. 
Wliat  question  not  proper,  60  R.  98. 

%.  By  Evidence  a»  to  Character  or  Competency. 

By  proof  of  character,  89  D.  629. 

of  general  moral  character,  86  D.  668. 

of  offer  to  compromise  felony,  26  D.  6ML 

«f  particular  acts,  17  D.  77. 

of  reputation  of  character,  17  D.  76. 

of  reputation  fur  truth,  73  D.  776. 

tliat  witne^  would  not  believe  him  under  oath,  78 
D.  772. 
By  proving  bad  ch.*racter.  45  D.  230. 
By  proving  conviction  of  Infamous  crime,  78  D.  776. 
By  proving  want  of  chastity,  45  D.  230. 
By  showing  intoxication,  85  R.  291. 
Certainty  required  iu  questions  laying  foundation  for, 

73  D.  704. 
Cross-examination  of  impeaching  witness,  78  D.  778b 
Iin|)caolimunt  by  adverse  party,  16  D.  99. 
Impeachment,  generally,  9  D.  141;  15  D.  96-100. 
In  equity,  73  D.  777. 

Miscellaneous  questions  concerning,  78  D.  774. 
Number  of  witnesses  allowod,  73  D.  775. 
Party  to  action  who  testifies  therein,  73  D.  76& 
Practice  on,  73  D.  762-777. 

Recalling  witness  to  lay  foundation  for,  78  D.  766. 
Showing  mental  incompetency,  35  R.  291,  292. 
Showing  weak  or  defective  memory,  36  R.  291,  293L 
Showing  witness  took  drug,  35  R.  292. 
biates  where  no  foundation  for  is  required,  78  D.  764. 
Witness,  impeaching,  62  D.  349. 

8.  By  Prior  Statements. 

By  evidence  of  offer  to  oompromise  felony,  25  D.  696. 
Contradicting  by  prior  inconsistent  statements,  74  D. 

S-iO. 
Cor-olioniUng  by  prior  statementq,  11  D.  757-760. 
CorroluiiMtion  or  impeachment  of,  by  statements  out 

of  ciiurt  in  bastardy  proceedings,  56  D.  219. 
Impeaching,  by  previous  statements,  predicate  for, 
how  laid,  60  D.  449. 
by  prior  depositions,  73  D.  760. 
by  showing  contradictory  sUitcments,  39  D.  666. 
by  testimony  at  former  trial,  73  D.  769. 
bv  written  contradictory  suitements,  73  D.  770. 
generallv,  9  O.  141;  15  D.  99. 
laying  foundation  for  proof  of  prior  contradictory 

statements,  73  D.  762. 
questions  requisite  with  respect  to  forme'r  state- 
ments, 73  D.  763. 
where  wilncHS  answere  that  he  does  not  remember 
whether  he  made  former  contradictory  statements, 
73  I).  705. 
Prior  statements,  to  impeach  witness,  06  D.  7CL 


Right  to  explain  what  ht  tald  on  fonner 
D.  766. 

4.  Impeaching  One^i  Own  Witnese. 

History  of  doctrine  that  party  can  not  impsadbhis 

own,  60  D.  740. 
Impeachment  by  partv  ealiing*  1  D.  S74;  15  D.  0(L 
by  party  calling,  by  proof  of  bad   eharaetsr,  ii 

generally  nut  alK>wed,  60  D.  740. 
by  party  calling,  when  he  wm  oompaHed  to  otia 

him,  60  D.  761. 
Merely  disap})ointing  party  who  oxpectad  testimusy 

from,  74  D.  898-400. 
Not  testifying  sgainst  partj  eannot  be  impwched,  74 

D.  898-400. 
Party  may  contradict  wttoesi  oalled  by  hia,  60  Dl 

749. 
Reasons  for  denying  rlg^  of  party  esQinK,  to  ba- 

peach.OOD.  750. 

lY.    GRBDiBiLrrr  or  WirmHia. 
See  anU,  II,  L 

Credibility  of,  is  for  the  Juiy  exdusively,  86  D.  tS. 

328, 
instructions  of  court  rsspecUng,  86  D.  828,  336. 
Jurors  must  pass  on,  81  D.  268. 
Credible,  when  means  competent,  20  D.  488. 
Credible,  who  is,  92  D.  680. 
Crimination  of,  on  cross-examination,  71  D.  67L 
Evidence  of  witness  shown  to  liava  been  false  la  psrt, 

whether  must  be  rejected  wt  toto,  86  D.  47&. 
Impeached,  effect  to  be  given  to  toskimopy  ol,  86  D. 

829. 
Juron  must  not  arbitrarily  rejoofe  evidenoe  of  oaim- 

impeached  witness,  81  D.  260. 
Jury  must  not  oapridously  reject  testlmoQj  of,  81  D. 

268. 
Of  liad  reputation,  effect  to  be  flwi  to  orldenee  ol, 

86  D.  829. 
Of  fair  fame,  evidence  of,  mat  not  bo  aiWtnrily  dis- 
regarded, 81  O.  800. 
evidence  of,  when  may  be  disbelieved,  81  D.  S60. 
When  court  or  Jury  maj'  properly  disregard  evidcnoi 

of,  81  D.  270. 

v.    Privilioi  or. 

Accused,  privilege  of,  27  R.  140-144. 
Accused,  waiver  of  privilege  by 

144. 

Answer  can  not  be  withheld  becauaa  it  exposes  to  civil 
lUbility,  21  D.  58. 
what  need  not  give,  21  D.  168. 
which  may  degrade  when  compelled,  CI  D.  80. 
which  ina^  subject  to  penalty  or  forfeiture,  21  D.  6ft 
Arrest,  privilege  from,  extent  of,  77  D.  402. 
in  civil  cases.  77  D.  402. 
in  criminal  cases,  77  D  401. 
remedy  to  enforce,  77  D.  404^ 
time  of  its  duration,  77  D.  401. 
waiver  of,  77  D.  404. 
Com|>elling  production  of  papers  tendip^  to  criminata, 

33  R.  542. 
Disparaging  iiuestlons  not  relevant  to  i»ue,  93  D.  207. 
Documents,   insiiection  of,    not  compelled,  alieii  it 

would  criminate  their  possessor,  21  D.  56, 
Equitv,  privilege  of  witness  in,  not  to  criiuitiate  hire 

self.  21  D.  66-61. 
Freely  gri^Hi?  answer  which  criminates  him.  il  D.  'A 
Oiving  part  of  a  transaction,  cannot  refu:M  to  gi«« 

the  balance.  21  D.  61. 
May  be  asked,  though  its  answer  would  degrade  viv 

nesA.  21  D.  60. 
Must  answer  concerning  offenses  barred  by  time,  21  D. 

53. 
Mus'  answer  question  tending  to  expose  him  to  pe- 
cuniary loss,  12  D.  4^. 
Not  coiniHilled  to  explain  how  his  answer  wi!l  crim- 
inate him,  21  D.  56. 
Oath  of,  that  to  answer  the  question  will  erlmioals 

him,  is  not,  in  all  cases,  conclusive,  21  D.  68. 
Privilege  from  arrest,  33  R  717-722. 
Privilege  of  refusing  to  answer  questions  that  wfll 
criminate  hiniscTf,  21  D.  hb. 
of  witnesM  ill,  waiver  of,  21  D.  00. 
of  w^itness  in,  when  may  be  daimad,  U  Dl  6L 
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.^.xK.^  ...  ..«^  on,  when  faiTBlid,  77  D.  408. 

t^mtiim,  eoort  to    detannloo  whothar  answer  will 
eommlt  wltnees,  21  D.  56. 

Tb  refwe  to  nnew«r.  40  D.  SM.  «,  ^  c., 

VTben  eoort  will  isompel  him  to  answer,  21  D.  67. 

When  most  be  claimed,  5.)  D.  1&3,  IM.  

Whicli  crtminatoB  or  tends  to  crimloate  witness  need 
not  be  answered,  21  D.  &5. 

iniiiiiM  aoeused  penun  offering  himself  as  a  wttne<s, 
waiT«B  bis  prprilego,  21  D.  CI. 
aiMwerinf  in  part  mnst  answer  fullj,  Ml  D.  1&3. 
need  not  explain  fully  why  he  cannot  answer  with- 

oot  criminating  himself.  21  D.  56. 
partlr  snswering  as  to  crimiuaUng  facts  ramt  pro- 
ceed 56  D.  194. 

Writ  of  protoctioB,  when  Issued,  77  D.  408. 

YL    KzAMiiiATioa. 

1.  Leuding  Questiona. 
As  to  Inti'udiietory  matter,  47  D.  84. 
Defined,  47  D.  82.  »  ^  „. 
I>iecn!«iaa  of  Judce  In  allowing,  47  D.  84. 
Geoerally.  noi  sllowed  in  examination  In  cniei,  47 

D.  88. 
loatanoes  of,  47  D.  82. 
Leading  qosartions,  when  proper,  21  D.  114. 
lUy  he  in  the  alternative,  47  D.  82. 
To  assist  momory.  47  D.  84. 
To  Identify  a  person.  47  D.  84. 
Tn  anwilling  witnee*.  47  D.  88. 
What  are,  and  when  proper,  47  D.  Sl-Sft. 

2.  CrotB-examination. 
ixuninaiion  as  to  other  qnarrels,  28  R. 


1  itft 
enMe-ezamination  InvolTlng  crimination,  27  R.  140- 

m«  t^TPMwining  u  to  ooufldentla]  oommunlcaUons, 

As  u>  aateoedents,  what  proper,  57  B.  1& 
e  lateral  facts  is  conclusive,  79  D.  090. 
pn*3r  aimsts  cm*  eonriclions,  67  &.  ltf-10. 

Collateral  matters,  when  proper  and  how  Car  may  be 
porniied,  88  D.  82L 
bow  tu-  bound  by  the  answer,  88  D.  322. 

V^nang  witness  and  affecting  credibili^,  67  R. 

l«-lft-  -  .      . 

Handwritinirt  cross-examination  of  one  testilying  to, 

what  proper,  60  R.  261.  ^  ^,^ 

Of  pi«i«tiffa,  aa  to  matters  of  defenss,  06  D.  418. 

Privil^e  to  lef  use  to  answer  quoitions,  88  D.  320. 

(^MStioning  with  a  view  to  disgrace,  88  D.  820. 

AiMild  not  inelode  new  miUter,  56  D.  660. 

a.  Memannda;  Rtifrething  Memory. 

Eutiies  In  notary's  book,  testifying  from,  96  D.  621. 
Gttea  wtthovt  reoolleetion,  but  from  seeing  a  certifl- 
ate«  71 D.  062,  ^        ^  „ 

Iby  lefrcsh  memoiy  from  what  memorandum,  38  R. 

4SSL 

Honofandsk,  compelling  witasM  to  rsfer  to,  to  refresh 

memofy,  08  D.  610.  ^  ^      ^  ^ 

from  wfalch  witness  tertlfles  must  be  produced,  98 

D.  620.  ^.-    -__       ^  r^ 

hiitinioa  where  witness  may  tesUfy  from,  96  D. 

620,621. 

need  not  have  been  made  by  the  witness,  09  D.  622. 

not  nnde  at  the  time.  98  D.  622. 

r^Tcshing  memory  of  witness,  when  and  by  whom 
KLhy  b?  ma«:e,  98  D.  622. 

right  to  refer  to,  for  purposs  of  refreshing  memory, 
W  U.  610.  ^  „    ^. 

lescify tiw  from,  where  witness  has  no  recollection, 
96  D.  619-632. 

to  refi«<h  memory  of  witness,  16  v.  104 

to  lefresh  memory  of   witness,  when  to  be  sub- 
mitted to  the  juiy,  16  D.  194. 

iBii^f  to  refresh  memory,  74  D.  660,  568. 
Refreshing  nksmory,  86  K.  66,  67. 

TIL    Onvioas  as  Evidcvci. 
AdmisBlbility  of  opinions  of  non-experts,  instances  of, 

19  B,  410-412. 
As  to  how  otlier  people  would  probably  act,  71  D.  638. 


Bastardy  procsedings,  competent  of  parttss  as  wit- 
nesses in,  66  D.  216. 
opinions  of,  as  to  reHemblanos  of  child  In,  66  D.  218. 
Evidence  of  what  witness  understood  from  a  certain 
conversation,  64  D.  741. 
generally  not  admissible.  71  D.  533. 
non*ex^)err,  admissibility  of.  10  R.  410-412. 
opinion  of  witness  ss  to  whether  defendant  was  In 

danger  of  his  life,  58  D.  430. 
opinions  or  belief  of  witnesses,  48  D.  78. 
Libel,  opinions  of  witnesses  as  to  meaning,  62  D.  770. 
Opinions  of  non-professlonal  witnesses,  when  sdmlssl- 
ble  to  prove  maanity,  6  D.  60. 
as  evidence,  22  D.  674. 
of  witnoDses,  68  D.  101;  46  D.  786;  47  D.  268. 
Prudsnoe  In  driving  over  defective  wi^,  opinions  ss 

to,  59  R.  186. 
Safety  of  bridge,  opinions  as  to,  50  R.  180. 
Safety  of  highway,  opinion  evidence  ss  to,  69  R.  176> 

186. 
Value,  ophilons  as  to,  admissibility,  86  R.  437,  43& 
Whether  stoek  car  dangerous  for  riding,  60  R.  186. 

VIIL     EXPIRTS. 

As  to  animals,  66  D.  289. 
handwriting  and  its  genuineness,  66  D.  240,  241. 
nature  and  causes  of  wounds  or  disease,  05  D.  700. 
probability  that  party  would  receive  injury.  80  D.  66. 
qualitv  of  articles,  06  D.  242. 
CoHcs  not  subJecU  of,  66  D.  229. 
Competency  of  physicians  and  surgeons,  66  D.  284. 
Competonqy  of,  tests  of,  66  D.  228. 
Court  determines  competency  of  expert,  66  D.  288 
Defiiiitiun  of  expert.  60  D.  23L 
Evidettoe,  opinion  of  expert  that  paper  was  or  was  not 

all  written  at  one  time,  62  D.  736. 
Evidence,  opinions  of  medical  experts,  50  D.  180. 
Evidence,  quaiiflcation  of  experU,  66  D.  228,  232. 

Evidence  shituld  be  aUowed  no  further  than 

66  D.  231. 
ExperU  regarding  handwriting,  11  D.  42. 
Farmers,  gardeners,  and  stockmen,  when  may  givs^ 

66  D.  244. 
Hypothetical  question,  how  framed,  68  B.  307-300. 
Insanity,  competency  of  physicians,  66  D.  238. 
comjietency  of  persons  other  than  physicians,  66  IX 
239. 
Insurance  agents,  competency  of,  to  give,  06  D.  246. 
May  explain  machinery,  ete.,  but  must  leave  Jurj 

to  draw  conclusions,  03  D.  106. 
Mechanics,  comp  ;tency  of,  to  give,  66  D.  245. 
Medical  queations,  competency  of,  66  D.  236-238;  01 

D.  71. 
Mining  experts,  competency  of,  to  give,  66  D.  245. 
Nanticid  ex|)erts,  competency  of,  to  give,  66  D.  244 
Not  competent  to  determine  the  very  question  at 
issue.  66  D  230. 
competent  where  question  does  not  involve  sclenos 

orulcill.tiOU.  '2;U. 
competent    where     question  is   one  of    common 
knowled„'e,  «)  D.  23J. 
On  nwiical  quosLioua,  (W  1).  234-238. 
On  quftitiim  of  f..reigj  law,  66  D.  233,  234. 
On  question  of  law,  66  D.  233. 
Opinion  based  on  the  evidence.  53  R.  807,  308. 
Opinions,  what  not  proper  subject  of,  40  R.  554,  6U. 
lUilriMid  employee,  66  D.  243. 
Regarded  with  disfavor,  60  D.  281. 
Surveyors  and  civil  engineers,  66  D.  242. 
When  inadraissible,  71  D.  662. 
Who  are  experto,  66  D.  228. 

IX.    DsoBASSD  OR  Abhiiit  Witxbm. 

Absent,  admitting  testimony  of,  m  civil  cases,  66  Di 

677. 
Admiaaion  of  evidence  of,  given  at  former  trial,  05  D. 

670-079. 
Deceased  witness,  admissibility  of  evidence  of,  40  D. 

471. 
Deceased  wittiess,  evidence  of,  35  D.  276. 
Evidence  of  deceased  witness.  63  D.  632;  74  D.  183. 
Testimony  of  absent  witoess  taken  at  former  trial,  27 

D.  116. 
Use  of  testimony  taken  at  former  trial,  8  D.  717. 
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INDEX  TO  NOTEa 


Wltnea, 


•▼Mmee  of,  whin  adml«lbla,  S9  D. 

X    Fm. 

Contempt,  phyildMi  refosinr  to  tmtitj  antU  paid  u 

expert,  25  R.  620-825. 
Pees,  see  Coem. 

Forei^,  allowance  for  loae  of  time,  25  R.  020. 
Proressional,  extra  compeniatioii,  rig^ht  to,  25  B.  dSO- 

§25. 

XL    SoiaoKxsuie  Witiiimib. 

Sabecribtnir  witneei,  when  proof  by,  is  Dot  required, 

12  D.  604. 
To  deed,  must  know  grantor,  20  D.  051. 
Ti)  wills,  prouf  bj  one  onlj,  15  D.  127. 
To  wills  when  he  cannot  ranember,  15  D.  12& 

WORDS  AND  PHRASES. 

See  Wills,  Y,  1. 

Accident,  54  R.  902-804. 

Baggage.  8  R.  802-004. 

"  iiefura  trial  or  flual  hearing,**  12  R.  552. 

Cai-riag«,  WHifun,  dray,  etc,  53  R.  7tf8-77L 

"  Changing  occupation,**  8  R.  21S. 

Commercial  terms,  instances  of  oonstruetion,  0  R.  078- 

082. 
Dangers  of  the  rirer,  0  R.  079. 
**I>ebtor**  does  not  include  **  Joint  debtors,**  17  R. 

247. 
BxisUng  dabts,  25  R.  217. 
Furniture,  47  R.  197-lM. 
**  Household  **  and  "  househotder,**  tl  R.  80»  U. 
MaimCacturer,  40  R.  440-418. 
Market,  57  R.  611. 
Merchanu,  52  R.  701,  702. 
Negotiate,  86  R.  800. 
**  Occupancy,"  28  K.  28a 

IHirul  evidence  to  show  meaning  of ,  0  R.  078-082. 
Penalty  and  liquidated  damages,  SO  B.  28-a& 
•'  Produce,"  54  11.  278. 
Product,  6  R.  08L 
Sati!rf.iction,  54  K.  711-718- 
SeaiKin,  0  R.  681. 
BulMcribed,  53  R.  404.     • 
Tools  and  implements,  26  R.  OS. 
Totally  disabled.  8  R.  218,  218. 
Truveler,  25  K.  050L 

Usage  to  explain  in  contract,  0  R.  07S48L 
V&i-ancy  in  office.  83  R.  777,  778. 
Wiliully.  47  K.  810-812. 
Writin>r.  58  R.  494,  485. 
Year,  82  R.  82. 

WRSOKS. 

Bee  SuiFPiMe,  VIIL 

Defined,  08  D.  437. 

WRIT  OF  ASSISTANOm 

See  RBOBTsas. 

AdTorse  possessor  oannot  be  tamed  out  under,  U  D. 

151 
Against  whom  may  tssns^  61  D.  166. 


Defined,  51  D.  152. 

In  aid  of  purchaser  at  fondotnre  sale,  61  D.  154. 

of  purchaser  at  tax  sale,  or  his  grantee,  51  D.  IML 

of  receiver,  51  D.  15& 

of  sequestration  or  injunction,  61  O.  16C 
Notice  of  api»lication  for,  51  D.  158. 
Object  of,  51  D.  152. 

Party  In  possession  before  salt,  61  D.  182. 
Proceedings  to  obtain,  51  D.  156,  157. 
Questions  which  will  not  be  tried  on 

51  D.  153. 
Sheriff's  duty  under,  51  D.  160. 
When  a  proper  remedy,  51  D.  IfilL 
Who  msy  issue,  51  D.  158L 

WRIT  OF  ENTRY. 

Plaintiff  must  reoorer  on  strsngth  of  his  own  tfHn  M 
D.  125. 

WRIT  OF  ERROR. 
See  Plsadima  axd  PaAoricn,  XIII,  L 

WRIT  OF  HABERE   FACIAS   POS- 
SESSIONEM. 
See  Bxacunosa,  X,  2, «. 

WRIT  OF  POSSESSION. 

Delay  In  executing  makes  olBow  answerable  for  iwult' 

ing  damagrs,  95  D.  484. 
Duty  of  officer  to  execute,  95  D.  43^ 
Who  may  be  remoTod  mider,  87  D.  OSOi 

WRIT  OF  REOORDARI  FACIAS  U> 

QUELAM. 

Writ  of  fidse  judgment  defined,  91  D.  IflOL 
of  r4cordar% /aeku  loqudam,  07  D.  247'-fi& 

WRIT  OF  RIGHT. 

After  posBSMoiy  action,  60  D.  171. 

Allegation  of  seisin,  60  D.  173. 

Amendments,  when  not  allowed,  50  Dl  ITR 

Defined,  60  D.  172. 

Description  in  pleadings,  60  D.  178L 

Effect  of  Judgment  In,  60  D.  171. 

Has  fallen  into  dhmse,  60  D.  174^ 

la  not  favored.  50  D.  178. 

Pleadings  In.  50  D.  178. 

Proof  requisite.  60  D.  178. 

Slipd  in  proceedings  are  fatal,  60  D.  173L 

Time  within  which  may  be  proeecuted.  ••  D.  I78l 

Use  of,  in  United  States,  50  D.  174. 

When  a  proper  remeily,  60  D.  172. 

Who  may  maintain,  60  D.  174. 

WR^TS 

See  GiKTioiULiii;   Habbas  Ooarvs;   Manamn;  Mi 

Kxbat;  Pbouisitiok;  Qoo  Waaaajna 
D»  90iUn  inqyisMfMlo,  48  D.  470w 


lee  CALiniAu;  OoamAom,  Till,  L 


SCHEDULE 


OF  REPORTS  FROM  WHICH  CASES  HAVE  BEEN  SELECTED 

FOR  THE  AMERICAN  DECISIONS. 


8tttt  R«poiii  are  In  ptrenthMea,  and  the  namber  of  the  Amerioaa  Dedskma  in  which  they 

are  re-reported  ia  in  heavy-faoed  letter. 


,  42,  44; 

Honet.)81; 


(31)  81,  88;  (32)  86;  (32,  33)  87;  (33)  89;  (34)  91;  (35)  95. 
DiuwABB.  — (1  Harr.)  98,  96,  26,  27;  (2  Harr.)  29,  80,  81,  88;  (4  Harr.) 

(5Harr.)48,  60;  (1  Hoiist.)  63,  68,  71;  (2  Hoaat,  2  Del  Ch.)  78;  (2  Ho 

(2Hoast.)  88;  (3  Honst.)  89;  (2  Del.  Ch.,  3  Honst.)  96. 
PioaiDi.  — (1)  44,  46;  (2)  48,  50;  (3)  52;  (4)  64,  56;  (6)  68;  (6)  68,  65;  (!)  68;  (8) 

71,  78;  (9)  76,  79;  (10)  81;  (11)  89;  (12)  91,  96. 

mm  A  _ri   T    rr     P    rharlt.)  A'  t\\   44*   fQ    ^\  4II.   U    M  4.ft.   /A    7\  AA.    Ill     Q\   KQ. 
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1,  2  latt.)  18;  (3,  4  Litt.)  14;  (1,  2  Mon.,  and  6  Litt)  15;  (3,  4  Mon.)  16;  (5,  « 
Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J.  Marsh.)  19;  (3,  4,  5  J.  J.  Manh.)  20;  (5,  6 
J.  J.  Manh.)  22;  (7  J.  J.  Marsh.)  22,  23;  (1  Dana)  26;  (2  Dana)  26;  (3  Danm)  28; 
(4  Dana)  29;  (5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  88;  (9  Dana,  and  1  B.  Mon.) 
86;  (1,  2  B.  Mon.)  86;  {%  3  B.  Mon.)  88;  (3.  4  B.  Mon.)  89;  (4,  5  R  Mon.)  41;  (5. 
6  B.  Mon.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  46;  (7,  8  B.  Mon.)  46;  (8,  9  B.  Men.) 
48;  (9,  10  B.  Mon.)  60;  (10,  11  B.  Mon.)  62;  (12  B.  Mon.)  64;  (13  B.  Mon.)  66; 
(14  B.  Mon.)  68;  (U,  15  B.  Mon.)  61;  (15,  16  B  Mon.)  68;  (17  B.  Mon.)  66;  (18  K 
Mon.)  68;  (1  Met.)  71;  (2  Met.)  74;  (3  Met.)  77,  79;  (4  Met.)  81,  88;  (1  Da^aU) 
86;  (2  Davall)  87;  (1  Bush)  89;  (2  Bush)  92;  (3,  4,  5  Bush)  96;  (6  Bush)  99. 
LouraiAMA.  — (I,  2,  3  Mart.)  6;  (3,  4  Mart.)  6;  (5,  6,  7  Mart.)  12;  (8,  9,  10,  11,  12  Mart.) 
18;  (1,  2  Mart,  N.  S.)  14;  (3  Mart.,  N.  S.)  16;  (4,  5  Mart,  N.  S.)  16;  (6  Mart. 
N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,  N.  S.)  19,  20;  (1,  2)  20;  (2,  3)  22;  (3,  4) 
23;  (5.  6)  26;  (6,  7)  26;  (8)  28;  (9,  10)  29;  (11)  80;  (12)  82;  (13,  14)  88;  (15^  16) 
86;  m  18,  19)  86;  (1  Rob.)  86;  (1,  2,  3  Hob.)  88;  (4,  5,  6  Rob.)  89;  (6,  7.  S, 

9  RobJ  41;  (10,  11,  12  Rob.)  43;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4 
Ann.)  60;  (5  Ann.)  62;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61; 
(10  Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (15  Ann.) 
77;  (16  Ann.)  79;  (17  Ann.)  87;  (18  Ann.)  89;  (19  Ann.)  92;  (20  Ann.)  96;  (21 
Ann.)  99. 

Maixb.  --(1  Greenl.)  10;  (2  Oreenl.)  11:  (3  Gi«enl.)  14;  (4  Greenl.)  16;  (5  OreenL)  17; 
(6  Greenl.)  19;  (6,  7  OreenL)  20;  (7,  8  Greenl.)  22;  (8,  9  Greenl.)  28;  (10  Me.)  26; 
(11)  26,  26;  (12)  28;  (13)  29;  (14)  80,  81;  (15)  82;  (15,  16)  88;  (17)  86;  (IS.  19) 
86;  (20)  87;  (21,  22)  88;  (22.  23)  89;  (23,  24)  41;  (25)  48;  (26)  46;  (26,  27)  46; 
(28,  29)  48;  (29,  30,  31)  60;  (31,  32)  62:  (32,  33)  64;  (34,  36)  66;  (35,  36,  37)  68; 
(37)  69;  (38)  61;  (39,  40)  63;  (41,  42)  66;  (43,  44)  69;  (45,  46)  71;  (46,  47)  74; 
(48,  49)  77;  (50)  79;  (51)  81;  (52)  88;  (53)  87;  (53,  54)  89;  (54,  55)  92;  (56)  96; 
(57)  99. 

Maryland.  —(1,  2,  3,  4  Har.  ft  McH.)  1;  (1  Har.  ft  J.)  9;  (2  Har.  ft  J.)  8;  (3  Har.  ft 
J.)  6,  6;  (4  Har.  ft  J.)  7;  (5  Har.  ft  J.)  9;  (6  Har.  ft  J.)  14;  (7  Har.  ft  J.)  16;  (1 
Bland  Ch.)  17,  18;  (1  Har.  ft  G.)  18;  (1,  2  GiU  ft  J.)  19;  (2  Bland  Oh.,  and  2,  3 
Gill  ft  J.)  20;  (3  Bland  Ch.,  and  3  Gill  ft  J.)  22;  (4,  5  Gill  ft  J.)  28;  (5,  6  GiU  ft  J.) 
26;  (6,  7  Gill  ft  J.)  26;  (7  Gill  ft  J.)  28;  (8  Gill  ft  J.)  29;  (9  Gill  ft  J.)  81;  (10  Gill 
ft  J.)  32;  (11  G.  ft  J.)  83,  85,  87;  (12  Gill  ft  J.)  88;  (1  Gill)  89;  (2  GiU)  41;  (3 
Gill)  43;  (4  Gill)  45;  (5,  6  Gill)  46;  (6,  7  Gill)  48;  (8  GUI)  60;  (9  GiU)  69;  (1)  64; 
(2,  3)  66;  (4,  5)  69;  (5,  6,  7)  61;  (8)  63;  (9)  66;  (10,  11)  69;  (12,  13)  71;  (14,  15) 
74;  (16,  17)  77;  (17,  18)  79;  (18.  19)  81;  (20,  21)  83;  (22)  86;  (23,  24)  87;  (24,  25) 
89;  (25,  26)  90;  (27,  28)  92;  (29,  30)  96;  (31)  100. 

MASSACHUsmrs.  —  (Quin.)  1;  (1)  2;  (2,  3,  4)  8;  (5,  6)  4;  (7,  8)  6;  (9,  10,  11)  6;  (12,  13^ 
14)  7;  (15,  16)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.)  16;  (4,  5  Pick.)  16; 
(6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9,  10  Pick.)  20;  (11,  12  Pick.)  22;  (12,  13  Pick.) 
24;  (13,  14,  15  Pick.)  25;  (15,  16  Pick.)  26;  (16,  17  Pick.)  28;  (18  Pick.)  29;  (19 
Pick.)  81;  (20  Pick.)  82;  (22  Pick.)  33;  (23  Pick.)  84;  (24  Pick.,  and  i,  2  Met)  85; 
(2,  3  Met)  87;  (3,  4,  5  Met)  88;  (5,  6,  7  Met)  89;  (7,  8  Met)  41;  (9.  10  Met)  43; 
(11,  12  Met)  45;  (12,  13  Met)  46;  (1,  2  Gush.)  48;  (3,  4  Gush.)  60;  (5  Gush.)  61; 
(5,  6  Gush.)  62;  (6  Gush.)  53;  (7,  8  Cush.)  64;  (9  Cush.)  66,  67;  (10  Gush.)  67:  (11. 
12  Cush.)  69;  (1,  2  Gray)  61;  (3  Gray)  63;  (4  Gray)  64;  (5,  6.  7  Gray)  66;  (8,  9, 

10  Gray)  69;  (10,  11,  12  Gray)  71;  (12,  13,  14  Gray)  74;  (14,  15,  16  Gray)  77;  (1.  2 
Allen)  79;  (3  Allen)  80;  (3,  4,  5  Allen)  81;  (6,  7  Allen)  88;  (8,  9  Allen)  86;  (10^ 

11  Allen)  87;  (12,  13  Allen)  90;  (14  Allen)  92;  (97,  98)  98;  (98,  99)  96;  (99,  lOQ) 
97;  (101)  100. 

Michigan.  —(1  Douf]r.)  40,  41;  (2  Doug.)  43,  46,  47;  (1)  48,  61,  68;  (2)  65,  57;  (2, 
3)  69;  (3)  61,  64;  (4)  66.  69;  (6)  71;  (5,  6)  72;  (6,  7)  74;  (8,  9)  77;  (9)  80;  (9, 
10)81;  (10,  II)  82;  (11,  12)  83;  (12)  86;  (13)  87;  (14,  15)  90;  (15,  16)  98;  (16^  17) 
97;  (18)  100. 

Minnesota.  —(1)  65,  61,  66,  69:  (2)  72;  (3)  74;  (4,  5)  77;  (5,  6)  80;  a  8)  82;  (8) 
83;  (9)  86;  (10.  11)  88;  (12)  90.  93;  (13)  97;  (14)  100. 

MiasissiPPi.  —(Walk.  Ch.)  12;  (1  How.)  26,  28,  29,  81;  (2  How.)  82;  (3,  4  How  )  84; 
(4,  5  How.)  85;  (5  How.)  87;  (6  How.)  38;  (7  How.,  and  1  Smedes  ft  M.)  40;  (2.  3 
Smedes  ft  M.)  41;  (4,  5  Smedes  ft  M.)  43;  (5,  6,  7  Smedes  ft  M.)  46;  (Q,  9  8medes  ft 
M.)  47;  (9,  10  Smedes  ft  M.)  48;  (11  Smedes  ft  M.)  49;  (12,  13  Smedes  ft  M.)  51; 
(13,  14  Smedes  ft  M.)  63;  (23)  55,  67;  (24,  25)  67;  (25,  26)  69;  (27.  28)  61;  (28^ 
29,  30)  64;  (31,  32)  66;  (33,  34)  69;  (85,  36)  72;  (36)  74;  (87»  38)  76;  (38^  30)  77| 
(39)  80;  (40,  41)  90;  (41)  98;  (41,  42)  97. 
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Ifneioina.— (1)  18,  14;  (2)  29;  (3)  S9,  S8,  20,  26;  (4)  28,  29,  81;  (5)  81,  82;  (6) 

84,  80;  (7)-87,  88;  (8)40,  41;  (9)  48;  (9,  10)  45;  (10,  11)  47;  (11.  12)40;  (12) 
51;  (13)  08;  (14,  15)  55;  (15,  16,  17)  57;  (17,  18,  19)  50;  (19,  20)  61;  (20,  21,  22) 
64;  (22,  23,  24)  66;  (24,  25,  26)  69;  (26,  27)  72;  (28)  75;  (29,  30,  31)  77;  (31)  80; 
(32,  33)  82;  (33,  34)  84;  (34,  36)  86;  (35,  36,  37)  88;  (37,  38,  39)  80;  (39,  40)  08; 
(41,  42;  43)  97;  (44,  45)  100. 

Kbbbaska.  —  (1)  08. 

Nevada.  —  (1,  2)  90;  (3)  98;  (4)  97. 

Kkw  Hampshire.  —(1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  28.  20,  26;  (7)  26.  28; 
(8)  28,  29,  81;  (9)  81.  82;  (10)  84;  (11)  80;  (12)  87;. (13)  88;  (13,  14)  40;  (15, 
16)  41;  (16,  17)  48;  (18)  45,  47;  (19)  49;  (19,  20)  01;  (21,  22)  58;  (22,  23,  24)  50; 
(24.  25,  26)  07;  (26^  27,  28)  09;  (28,  29)  61;  (30,  31,  32)  64;  (33,  34)  66;  (34,  35) 
69;  (36,  37)  72;  (37,  38,  39)  70;  (40,  41,  42)  77;  (42,  43)  80;  (43,  44)  82;  (44.  45) 
84;  (45)  86;  (46)  88;  (47)  90,  98;  (48)  97. 

Kiw  JsRSBT.  —(Coze)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  Sonth.)  7;  (2  Sonth.)  8;  (1  HaUt.) 
10;  (S  Habt.)  11;  (3  Halst)  14;  (4  Halat)  17;  (5  Halst.)  18;  (6  Halst.)  19,  20; 
(1  Saxi.  Ch.,  7  Halst.)  21;  (1  Green,  1  Saxt.,  7  Halst)  22;  (1  Saxt.  Ch.,  1  Oreen) 
23;  (1,  2  Green)  20;  (2  Green)  27;  (3  Green)  28,  29;  (2  Green  Ch.)  29;  (1  Harr., 
3  Green  Ch.)  81;  (1  Harr.,  1  Green  Ch.)  82;  (2  Harr.,  1  Green  Ch.)  84;  (1  Green  Ch., 
2,  3  Harr.)  80;  (3  Harr.)  87;  (3  Green  Ch.,  1  Spenc.,  3,  4  Harr.)  38;  (1  Speno.,  3 
Green  Ch.)  40;  (3  Green  Ch.)  41;  (1  Speno.,  3  Green  Ch.,  1  Halst.  Ch.)  43;  (1  Speno., 
1  Halst  Ch.)  45;  (1  Zab.,  2  HaUt  Ch.)  47;  (2  Zah.,  3  Halnt  Ch.)  51;  (2,  3  Zab.) 
03;  (3  Zab.,  4  Halst  Ch.)  00;  (3  Zab.,  1  Stook.  Ch.)  57;  4  Zab.,  1  Stock.  Ch.)  59; 
(4  Zab.)  61;  (4  Zab.,  1  Dntoh.,  1,  2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (1 
Datch.)  67;  (2  Dutch.,  3  Stock.  Ch.)  69;  (3  Dntoh.,  1  Beasl.)  72;  (4  Dutch.)  75; 
(4  Dutch.,  2  BeasL)  78;  (5  Dutch.,  1  McCart.)  80;  (1  Vroom,  1,  2  McCart)  82;  (1 
(C.  S.  Green)  84;  (1,  2  Vroom,  2  C.  E.  Green)  86;  (2  C.  K  Green)  88;  (3  Vroom, 
2,  3  C.  K  Green)  90;  (3  C.  B.  Green,  4  Vroom)  97. 

Rew  York.  —(1,  2  Johns.  Gas.)  1:  (3  Johns.  Caa.,  1,  2  Caines  Cas.,  1,  2,  3  Caines)  2;  (I, 
2,  3  Johns.)  8;  (4,  5  Johns.)  4;  (6,  7,  8  Johns.)  0;  (9,  10,  11  Johns.)  6;  (12,  13,  14 
Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns.  Ch.)  8;  (18  Johns.,  5  John>«. 
Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20  Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  18; 
(Hopk.  Ch.,  2  Cow.)  14;  (3,  4,  5  Cow.)  15;  (6  Cow.)  16;  (7  Cow.)  17;  (8,  9  Cow.) 
18;  (1  Paige,  1,  2  Wend.)  19;  (2,  3  Wend.)  20;  (2  Paige,  4,  5,  6  Wend.)  21;  (2,  3 
P»ig«,  6,  7,  8  Wend.)  22;  (3  Paige)  28,  24;  (8,  9,  10  Wend.)  24;  (4  Paige,  10,  11 


Hill,  9  Paige)  87;  (9  Paige,  2,  3  Hill)  88;  (10  Paige,  4,  5,  6  Hill)  40;  (6  Hili)  41;  (7 
Hfll,  10,  11  Paige)  42;  (1.  2  Denio,  11  Paige,  1  fiarb.  Ch.)  48;  (1,  2  Barb.  Ch.,  3 
Denio)  46;  (4,  5  Denio,  2  Barb.  Ch.)  47;  (3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2.  3) 
51;  (3,  4)  58;  (4,  5,  6)  55;  (6,  7)  07;  (7,  8,  9)  09;  (9,  10)  61;  (11,  12)  62;  (12,  I.S) 
64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  72;  (18,  19,  20)  70;  (21,  22)  78;  (23,  24)  80; 
(24,  26,  26)  82;  (26,  27.  28)  84;  (28,  29,  30)  86;  (31,  32,  33,  34)  88;  (34,  35)  00;  (35) 
01;  (36,  37)  98;  (37,  38)  97;  (38)  98;  (39,  40)  100. 

HokthCaroura.  — (1  Mart,  1  Hayw.,  1  Tayl.)  1;  (2  Hayw.,  1  Conf.)  2;  (1  Murph.)  3, 
4;  (2  Mnrph.)  5;  (1,  2  L.  R.)  6;  (1  Term  B«p.)  7;  (3  Murph.,  1  Hawks)  9;  (3 
Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Dev.)  17;  (2  Dev.)  18,  21;  (1  Dev. 
Sq.)  18;  (3  Dot.,  2  Dev.  £q.)  22,  24;  (4  Der.,  2  Der.  Eq.)  25;  (4  Dev.,  2  Dev.  Eq., 
1  Oer.  &  B.,  1  Dev.  k  B.  Eq.)  27;  (1,  2  Der.  ft  B.,  1  Dev.  k  B.  Eq.)  88,  30;  (1  Dev. 
k  B.  Eq.,  2  Dev.  k  R)  81;  (3,  4  Dev.  k  B.,  2  Dev.  k  B.  Eq.)  82;  (4  Dev.  k  B.,  2 
Der.  k  B.  Eq.)  84;  (1  Ired.)  85;  (1  Ired.  Eq.)  86;  (2  Ired.)  87;  (2,  3  Ired..  2  Ired. 
Eq.)  88;  (3,  4  Ired.,  2,  3  Ired.  Eq.)  40;  (4,  5  Ired.,  3  Ired.  Eq.)  42;  (5,  6  Ired.,  3,  4 
Ired.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)  45;  (7,  8  Ired.,  4,  5  Ired.  Eo.)  47;  (8,  9  Ired., 
Sired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  61;  (11  Ired.,  7  Ired.  Eq.)  63;  (12,  13 
Ired.,  8  Ired.  £q.)  55;  (13  Ired.,  8  Ired.  Eq.,  Busb.,  Busb.  Eq.)  57;  (Buab.,  1  Jonea, 
Bnsb.  Eq.,  1  Jones  Eq.)  09;  (1,  2  Jones,  1,  2  Jones  Eq.)  62;  (2  Jones  Eq.,  2,  3  Jones) 
64;  (3,  4  Jones,  2,  3  Jones  Eq.)  67;  (3  Jones  Eq.,  4,  5  Joues)  69;  (5,  6  Jones,  4  Joii(>a 
Xq.)  72;  (4,  5  Jones  Eq.,  7  Jones)  70;  (5,  6  Jones  Eq.,  7,  8  Jones)  78;  (8  Jones)  80; 
(6  Jones  Eq.,  8  Jones)  82;  (1  Winst)  84;  (1,  2  Winst,  Winst  Eq.)  86;  (1  Phill.) 
01;  (PhilL,  Phill.  Eq.)  93,  98. 

Ono.-(1)  18;  (2)  15;  (3)  17;  (4)  19,  20;  (5)  22,  24;  (6)  25,  87;  (7)  28,  30;  (8)  31, 
89;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  42;  (14,  15)  45;  (1(3)  47;  (17)  49; 
(18)  61;  (19)  53;  (20)  55;  (1,  2  Ohio  St)  69;  (3,  4  Ohio  St)  62;  (4,  5  Ohio  St.)  64; 
(5,  6  Ohio  8t)  67;  (7,  8  Ohio  St)  70;  (8,  9)  72;  (10,  11)  78;  (12)  80;  (13»  14)  82; 
(14)84;  (15)  86;  (16)  88;  (16,  17)  91;  (17)  98;  (18)  9a 

OlM<«,.(l)  62,  70;  (1,  2)  80;  (2)  82,  84,  88, .  . 
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PiNNRTLTAiTTA.  —  (1  Addis.,  1,  2,  3  Dali,  1,  2  Teates)  1;  (1  Btnn.  S,  4  Yeatad)  9;  (I 
Binn.)  4;  (3,  4  Binn.)  5;  (5,  6  Binn.)  6;  (1,  2  Serg.  k  R.)  7;  (3, 4  Serg.  ft  R.)  8;  (fi,  « 
8erg.  ft  R.)  9;  (7  Sera,  ft  R.)  10;  (8,  9  Serg.  ft  R.)  11;  (10  Serg.  ft  R.)  IS;  (11,  12 
Serg.  ft  R.)  14;  (13  Serg.  ft  R.)  16;  (14,  16,  16  Serg.  ft  R.)  16;  (17  Serg.  ft  R.)  17; 
(1  Rawle)  18;  (2  Rawle)  19;  (2  Rawie,  1,  2  Penr.  ft  W.)  21;  (3  Rawle,  2,  3  Penr.  k 
W.)  28,  2^,  (4  Rawle,  1,  2  Watte)  26;  (4  Rawle,  2,  3  Watts)  27;  (6  Rawle,  4  Watu) 
28;  (1  Whart.)  29;  (1,  2  Wbart,  6  Watts)  30;  (6  Watts,  3  Whart)  81;  (7  WattM 
82;  (4  Whart)  88;  (8,  9  Watts,  4,  6  Whart.)  84;  (9,  10  Watts,  6  Whart.)  86;  (6 
Whart,  1,  2,  3  Watts  ft  S.)  87;  (3  Watts  ft  S.)  88;  (3,  4,  6  Watts  ft  &)  89;  (5,  6 
Watts  ft  S.)  40;  (7,  8,  9  Watts  ft  S.)  42;  (1,  2  Pa.  St)  44;  (2,  3,  4,  5)  45;  (5,  «.  7) 
47;  (7,  8.  9,  10)  49;  (10,  11,  12)  01;  (13,  14,  15)  68;  (16,  17,  18)  06;  (18,  19,  20) 
67;  (20,  21)  69;  (22)  60;  (22,  2.3,  24)  62;  (24,  26)  64;  (26,  27)  67;  (28,  29)  70;  (29, 
30,  31,  32)  72;  (32,  33,  34)  76;  (35,  36,  37)  78;  (38,  39,  40,  41)  80;  (41,  42,  43)  83; 
(44,  45,  46)  84;  (46,  47,  48)  86;  (48,  49,  60,  61)  88;  (51,  52,  53)  91;  (54^  55,  56)  93; 
(56)  94;  (67,  58,  59)  98;  (60,  61)  100. 

Rhodk  Island.  —(1)  19,  86,  61,  68;  (2)  00,  07,  60;  (3)  62;  (3,  4)  67;  (4,  5)  70;  (5) 
78;  (6)  70,  78;  (7)  80.  82,  84;  (8)  86,  91,  94;  (9)  98. 

South  Carolina.  >-(1,  2  Bay,  1  Deeans.  Eo.)  1;  (2  Desans.  Eo.,  1  Bre^.)  2;  (2  Brer.)  3; 
(3  Desans.  £q.,  2  Brev.)  4;  (3  Desaus.  £q.,  3  Bre^.)  0;  (4  Desans.  Eq.,  3  Brev.)  6:  (1 
Nott  ft  McC.)  9;  (1  Nott  ft  McC,  1  McCord)  10;  (1,  2  Mill  Const)  12;  (2  McC*ord) 
13;  (1  Harp.  Eq.)  14;  (3  McCord)  10;  (I,  2  McCord  £q.)  16;  (4  McCord)  17;  (1 
Harp.)  18;  (1  Bail.)  19;  (1,  2  Bail,  1  Bail.  £q.)  21;  (2  Bail.,  I  Bail.  Eq..  1  Kick. 
Eq.)  28:  (I  Rich.  Eq.)  24;  (1  Hill,  1  Hill  Eq.)  26;  (2  Hill,  1,  2  Hill  Eq.)  27;  (2  Hill 
En.)  29;  (3  Hill,  1  Rdey,  1  Riley  Eq.,  2  Hill  Eq.)  80;  (Dud.)  81;  (Rice)  88;  (Cheres) 
84;  (1  McMuU.)  36;  (1  McMull.  Eq.,  2  McMull.)  87;  (2  MeMull.,  1  Speera  Eq.)  89; 
(1  Speers,  1  Speers  Eq.)  40,  42;  (1  Rich.  Eq.,  1  Rich.,  2  Speers)  42;  (1,  2  Rich.,  1.  2 
Rich.  Eq.)  44;  (2,  4  Rich.)  40;  (2  Rich.  Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47;  {% 
3  Strob.,  2  Strob.  Eq.)  49;  (3,  4  Strob.,  3  Strob.  Eq.)  01;  (4,  5  Strob.,  4  Rich.,  4 
Strob.  Eq.)  03;  (.3,  4  Rich.  Eq.,  4,  5,  6  Rich.)  00;  (4  Rich.  Eo.,  5  Rich.)  07;  (5,  6 
Rich.  Eq.,  6  Rich.)  60;  (6.  7  Rich.  Eq.,  7.  8  Rich.)  62;  (7,  8  ftich.  Eq.,  a  9  Rich.) 
64;  (9,  10  Rich.)  67;  (8,  9  Rich.  Eq.,  10,  11  Rich.)  70;  (10  Rich.  Eq.,  11  Rich.)  73; 
(12  Rich.,  11  Rich.  Eq.)  70;  (12  Rich.,  11,  12  Rich.  Eq.)  78;  (12  Rich.  Eq.,  13,  14 
Rich.)  91;  (13  Rich.  Eq.,  14,  15  Rich.)  94;  (15  Rich.,  1  &  C.)  98. 

Tbnnbshkk.  -^  (1  Over.)  8;  (1  Cooke,  2  Over.)  0;  (3,  4,  5  Hayw.)  9:  (Peck)  14;  (Hsrt.  ft 
Y.)  17;  (1,  2,  3  Yerg.)  24;  (4,  5  Yerg.)  26;  (6,  7  Yerg.)  27;  (8  Yerg.)  29;  (9,  10 
Yerg.)  80;  (10  Yerg.)  81;  (1  Meiss)  88;  (1  Hamph.)  84;  (2  Hamph.)  86,  87;  (3 
Hamph.)  39;  (4  Hotnph.)  40;  (5  Humph.)  42;  (6  Humph.)  44;  (7  Humph.)  46;  (8 
Humph.)  47;  (8,  9  Humph.)  49;  (9,  10  Humph.)  01;  (10.  11  Humph.)  08;  (1  Swan) 
00,  07;  (*2  Swan)  08;  (1  Snecd)  60;  (1,  2  Sneed)  62;  (2  Sneed)  64;  (3  Sneed)  60; 
(3,  4  Snee.1)  67;  (4,  6  Sneed)  70;  (5  Sneed,  1,  2  Head)  78;  (2,  3  Head)  7§;  (1  Cold.) 
78;  (2  Cold.)  88;  (2,  3  Cold.)  91;  (4,  5  Cold.)  94;  (5,  6  Cold.)  98. 

Texas.  -(1)  46;  (2)  47;  (3)  49;  (4,  5)  01;  (5.  6)  00;  (6)  06;  (7.  8,  9)  08;  (9,  10,  11) 
60;  (11,  12,  13)  62;  (13,  14,  15)  60;  (16,  17,  18)  67;  (18,  19,  20)  70;  (20.  21,  22)  73; 
(22)  70;  (23,  24)  76;  (25,  26  supp.)  78;  (26)  80,  82;  (26,  27)  84;  (27)  86;  (28)  91; 
(29,  30)94;  (30,  31)98. 

Vermont.  —(1  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  2;  (1  D.  Chip.)  6,  12;  (1  Aik.,  2  D. 
Chip.)  10;  (2  Aik.)  16;  (1)  18:  (2)  19,  21;  (3)  21,  28;  (4)  28,  24;  (5)  26;  (6)  87; 
(7)  29;  (8)  30;  (9)  31;  (10)  33;  (11)  34;  (12)  86;  (13)  87;  (14)  39;  (15)  40;  (16, 
17)  42;  (17,  18)  44;  (18,  19)  46;  (19)  47;  (20)  49:  (20,  21)  00;  (21,  22)  09;  (22.  23) 
04;  (23)  06;  (24,  26)  08;  (25,  26)  60;  (26,  27)  62;  (27,  28)  60;  (28.  29)  67;  (29) 
70;  (.30,  31)  73;  (31,  32)  76;  (32,  33)  78;  (33,  34)  80;  (35)  82;  (35,  36)  84;  (36, 
37)  86;  (.37,  38)  88;  (.38,  39)  91;  (39,  40)  94;  (41)  98. 

Virginia.  —  (1  Jeff.,  1,  2  Wash.,  1,  2  Call.)  1;  (.3,  4, 5  Call.)  2;  (1,  2  Hen.  ft  M.,  6  CalL)  8; 
(4  Hen.  k  M.,  1  xMunf.)  4;  (1  Va.  Cas.,  2.  3  Munf.)  0;  (4  Munf.)  6:  (5  Munf.)  7;  (6 
Munf.)  8;  (1  Gilm.)  9;  (1  Rand.)  10;  (2  Rand.)  14;  (3,  4  Rand.)  10;  (5  Rand.)  16; 
(6  Rand.)  18;  (1  Leigh)  19:  (2  Leigh)  21;  (3  Leigh)  23;  (3,  4  Leigh)  84;  (4  Leigh) 
26;  (5  Leigh)  27:  (6  Leigh)  29;  (7  Lei^h)  30;  (8  Leigh)  81;  (9  Leigh)  88;  (lOLeij^) 
84;  (11  Leigh)  36;  (11,  12  I^igh)  37;  (1  Kob.)  39.  40;  (2  Rob.)  40;  (1  Gratt.)  42; 
(2  0ratt.)44;  (3  Gratt)  46;  (4  Gratt)  47;  (4,  5  Gratt.)00;  (5,  6  Gratt.)  02;  (7 
Gratt.)  04;  (7,  8  Gratt.)  06;  (9  Gratt.)  08;  (9,  10  Gratt.)  60;  (11  Gratt)  62;  (IS 
Gratt.)  60;  (13  Gratt)  67,  70;  (14  Gratt.)  73;  (15  Gratt.)  76;  (15,  16  Gratt.)  78; 
(16  Gratt.)  80,  84.  86;  (17  Gratt.)  91,  94;  (18  Gratt.)  98;  (19  Gratt)  lOO. 

Weot  Virginia.— (1)  88,  91;  (2)  94;  (2,  3)  98;  (3)  100. 

Wlsconhin.  —  (1  Finn.)  39,  40.  42,  44;  (2  Finn.,  1  Chand.)  02;  (2,  8  Finn.,  2,  3  Chand.) 
04;  (3  Finn.)  06;  (1,  2)  60;  (3)  62;  (4)  60;  (5)68;  (6)  70;  (7)  78;  (7,  8,  9,  10)  76; 
(10,  11,  12)  78;  (13,  14)  80;  (15,  16)  82;  (16,  17)  84;  (17,  18)  86;  (19,  20)  88;  (»t 
81)  91;  (21,  22)  94;  (22,  23)  99. 


SCHEDULE 


OF   STATE    REPORTS    FROM    WHICH    CASES    HAVE    BEEN 
SELECTED  FOR  THE  AMERICAN  REPORTS. 


TIm  TnlmniM  •!  Steto  B«porli  are  in  parentheses,  and  the  rolnmes  of  American  Reports  In 

heavy  letter. 


(68)41;  (67)  4d;  (68,  69)  44;  (71)  46;  (72)  47;  (73»  74)  40;  (75)  51;  (76)  5d;  (77) 
64;  (78)  56;  (79)  68;  (80,  81,  82)  60. 
AuAHiAS.  —  (25)  4;  (26)  7;  (27)  11:  (28)  18;  (29,  30)  21;  (31)  26;  (32)  29;  (33)  84; 
(34)  86;  (35)  87;  (36)  88;  (37)  40;  (38)  42;  (39)  48;  (40,  41,  42)  48;  (43^  44)  51| 
(4^  46)  66;  (47)  68. 


wir;  (ill  ov. 
KiVBAa.-.(6,  6)  7;  (7,  8,  9)  12;  (10.  11, 
(19,  20)  27;  (21)  r*'^    '0"v  o, .  /«*v  o 

^    (»)  44;  (80)  46; 
KlRTVCKT.  — (78)80 


*Tb«  Uatoi  In  the  nilnols  Reports  arises  from  the  fact  that  the  Tolwnes  between  the  Wth  end  tb« 
^■a  rm%  pmUlshed  after  the  7fith  and  three  sncceecUng  toIi 


;  w:i:^iii 


LiA  (Tmr.).  -  (1)  87;  (9;  8)  81;  (4,  8^  0^  7)  40;  (S)  41;  (9)  49;  m  48;  ait  1«  47; 

(13)  49;  (14)  09;  (16)  54;  (16)  07. 
LoimiAVA.— (22)2;  (23)8;  (24,26)  18;  (20»S7)81|  (28)86;  (29)89;  (30)81;  (81)8S| 

(82)  86;  (33)  89;  (34)  44;  (36)  48;  (38)  01;  (87)  00;  (38)  08. 
MaoArthub  (Dirtuot  of  Ck>LU]iBiA).  —  (1,  2)  89;  (3)  86. 
Maokbt  (District  ov  OoZtUmiA).  —  (1»  S)  47;  (3)  01;  (4)  04;  (6)  60. 
MaoAbthub  aud  Maokxt  (Distbiot  ov  Columbia). — 48. 
Maimb.  — (67)8;  (68)4;  (69)8;  (60)11;  (61)14;  (62)16;  (63»  64)  18; 

167^24!  rfis^as!  /fio^sii  no^ass  ni\aa*  n^^ao:  na^^O:  nA\ 


MB.  — (67)8;  (68)4;  (69)8;  (60)11;  (61)14;  (62)16;  (63»  64)  18;  (66)80;  (60)23; 
(67)24;  (68)28;  (69)81;  (70)80;  (71)86;  (72)89;  (73)40;  (74)48;  (76)46;  (76) 
49;  (77)  02;  (78)  07. 


40)  17;  (41.  ^  43)  20; 

^ ;  (62,  63)  86;  (54,  56) 

(63)  02;  (64)  04;  (65) 


\00}  ov« 
lIlBBissim.— (42)  2;  (43)  0;  (44,  46)  7;  (46,  47,  48)  12;  (49,  50)  19;  (61,  62,  63)  24; 
(64)28;  (66)80;  (66)81;  (67)84;  (68)88;  (69)42;  (60)40;  (61)48;  (62)  02;  (63) 
06;  (Oi)  60. 


(10)  80;  (11)  88;  (IS)  41; 
'^^06;  (20)07;  (21)69. 
(14)  88;  (16)  87;  (16)  40; 


(41)  06;  (42)  09. 
Nbw  Yobk.  — (41,  42)  1;  (43)  8;  (44)  4 
11;  (63,  64)  18;  (66)  14;  (66,  67)  1 
(66)  82;  (66,  67,  68)  28;  (69)  20;  ( 

81;  (76)  82;  (77)  88;  (78)  84;  (79)  80;  (80)  86;  (81,  82)  87;  (83,  84)  88;  (86)  89; 
(86)  40;  (87)  41;  (88,  89)  42;  (90,  91)  48;  (92)  44;  (93)  40;  (94)  46;  (95)  47;  (96) 
48:  (97)  49;  (98)  00;  (99)  02;  (100)  08;  (101)  04;  (102)  00;  (103)  07;  (104)  08; 
(105)  09;  (106)  60. 


(85) 
(95) 


09;  (96)  60. 
OHia  — (19)  2;  (20)  0;  (21)  8;  (22)  10;  (23)  18;  (24)  10;  (26)  18;  (26)  20;  (27,  28)  22; 

(29)  28;  (30,  31)  27;  (32)  80;  (33)  81;  (34)  82;  (36)  80;  (36)  88;  (37)  41;  (38)  48; 

(39,  40)  48;  (42)  01;  (41)  02;  (43)  04. 
Orboon.  —  (3)  8;  (4)  18;  (6)  20;  (6)  20;  (7)  88;  (8)  84;  (9)  42;  (10)  46;  (11)  00;  (I2| 

08;  (13)  07;  (14)  08. 


tOBXDVtX  IM 

betM  OuacnA.  — (1  »■  &)  Tj  a  %  *)  IS;  (S>  B8i  A  n  Mi  (»  Mi  (•,  m  80|  (11. 

U)8Bi  (13)86)  (H)87t  {l«)40t  (16)49;  (17)48t  (18)44)  (19)40)  (90]47|  (H, 

B)  68;  (SI)  OS;  (21)  08;  (S5)  Oft 
Tnuit-(3Z)S|(33,S4)7;(aM6,  S7)14in8,>9.«^41,4Z)»i  (U,  44.  U)  B8;  (46; 

47,  46)  88;  (49)  80;  (00^  M)  89;  (SI)  80;  |fi3)  87;  (64)  8Sj  (SB)  40|  (66)  49;  (67. 

S8)  44)  (69)  48;  (60^  61)  48;  (63)  60;  (61)  SI;  (64)  68;  (66)  67;  (60)  eSt  (07)  60. 
Tmlam  Or.  An._(l,  S)  88;  (3,  4)  80)  (S,  t^  ?>  8S|  (8)  84;  (»)  86;  (10)  88;  (11)  40) 

(iq  41)  (IX)  44)  (14)  40]  (16,  16)  49;  (17)  60;  (IS)  61)  (19)  68)  (K)  84)  (XI)  87l 

(S3)  68;  (33)  60. 
TaHH>R.  — (43)1)  (48)6)  (44)8;  (46)  19;  (40)14)  (47)101  (46)81)  (49)94;  (60)88) 

(SI)  81)  (63)  86)  (6S)  88)  (64)  41)  (U)  46}  (S6)  48;  (67)  68;  (S8)  68;  (60)  68. 
Vaonru.  —(76)  40;  (76)  44)  (77)  46;  (78)  48)  (W  69;  (SO)  68;  (81)  68. 
-(1)84. 

i4.-(4)e 

S6|  (16)  80;  (16)  8 

48;  (36)  69;  (80)  08:  (ST)  60;  (28)  07. 
■«»«ni.-(S4)l;  (2B)3i  (26)7;  (27.  26,8.      ..    . 

17)  (37)  18;  (a^M)  90:  (40.41)  a3|  (43)  84)  (41; _. 

148) SSl  (4»)S6|  (60)86:  (M)S7i  (n3)  88)  IBS) 40;  (64)41;  (tB)49|  (66)48;  (67. 
^Mi  (ta}48t  (JNV  U)  60;  (63)  61)  (6^  88;  (64i)  54|(M)  B8|  (06)  87)  (67)  88) 
|M)Mk 


DIGEST 


OV  THB 


AMERICAN  DECISIONS  AND  THE  AMERICAJJ 

REPORTS, 


REFERENCES  TO  THB  NOTES  THEREIN  CONTAINED. 


and  Am«rtoaB  B*potf , 


pp.B-Ma. 


ABAKDOVMENT.  * 

By  1— ea,  for  want  of  ropain,  lee  Lawdlokd 

ABD  TUVAMT,  20. 

Eztingniahinoiit  of  private  way  by,  sm  Pki- 

▼ATB  Wats*  12. 
Of  ftttaehmont,  aee  Attach  msnt,  02. 
Of  chattels,  see  Peksomal  Pkophrtt,  7. 
Of  dty  charter,  eee  Municipal  Corpoba- 

Tioirs,  S, 
Of  eaaement,  tee  Sabbmbnts,  15. 
Of  eiecntioB  levy,  eee  Exbcution,  58w 
Of  highways,  see  Hiohwatb,  28. 
Of  homestead,  see  Hombstbads,  28. 
Of  locsl  uaproTement,  see  Mukicipal  Cob- 

PORATIOBl,  46. 

Of  property,  see  Rbal  Propbktt,  20. 

Of  rabeoriptioa  to  stook,  see  Ck>&PORATiON8» 

6C 
Of  vmml  or  cargo  insured,  tee  iBSfTBAiiCB, 

14^161. 
Of  wife,  liability  of  hosband  for  necessaries 

after,  see  Hcsbako  akd  Witb,  19. 
Of  work,  when  defeats  lien,  see  Mbchaiiio  s 

LiBB,  10. 


fTsrIsdei  the  rronnda  of  abatement  of  cItII 
■nioBs,  and  their  rcTlral  when  the  caate  of 
•eiloB  larTlTes.  Abatement  of  crImlDal  proso- 
eotiooi  la  treated  under  Iwdictmbnt;  of  civil 
pMceedingB,  other  than  actions,  nnder  their  re* 
■pceave  tltlea] 

Form  and  requisites  of  plea  in,  see  Plbad- 

IBO,  23-26;  RBPLBTiit,  23. 
Of  appeal,  see  Appeal,  106. 
Of  highway  obstmctions,  see  Hiohwats^  37. 
Of  legacies,  see  Lboaoiis,  35. 
Of  noisanoes,  see  Nuisahcb,  10^  11. 
Of  taxes,  see  Taxis,  60. 
Has  in,  in  ejectment,  see  EjBcrMVirr.  31. 

*  Whet  la,  and  effect  ol,  aee  note,  40  D.  4ft4-i09. 


Plea  in,  to  indictment,  see  Ijf  DECnncirr,  4& 
Plea  in,  to  snit  by  corporation,  see  Cobpoba* 
TIONS,  197. 

L    Orouitdb  of  Abatbmbbt. 
II.    Rbyital;  Contivuajicb. 

L    Obouvm  op  Abatbmbht. 

1.  Pondencvof  another  action,  whon 
ground.  *  —  P[ea  of  prior  action  pending  fur 
same  cause  is  a  good  plea  in  abatement,  and 
if  true  when  filed,  cannot  be  defeated  by  s 
snlMoquent  disoontiunanos  of  the  prior  ac- 
tion; the  fact  that  there  was  a  plea  of  abate- 
ment in  the  former  action  makes  no  differ* 
euce,  if  the  action  was  still  pending.  J^roffg 
r.  Long,  28  D.  69. 

A  bill  filed  by  creditors  against  the  direc- 
tors of  an  insolvent  bank  for  mismanagement 
of  its  a&irs  may  be  pleaded  in  abatement  of 
an  action  at  law  by  toe  assisnee  of  the  bank 
subsequently  brought  in  the  name  of  the 
bank  against  the  directors  for  the  same  cause, 
iramer  T.  BopHns,  66  R.  266. 

Pendency  of  action  against  executor  for 
testator's  property  will  suspend  any  action 
against  him  respecting  such  property  by  the 
claimants  under  the  wilL  Adanu  ▼.  Dict^ 
son,  65  D.  608. 

3.  When  not  ground.  —  Pendency  of 
ejectment  for  sround  out  of  which  a  rent 
charge  issues.  Drought  by  executers,  will 
not  bar  a  covenant  Tor  the  rent  by  the  dev- 
isees.     Streaper  r.  Fitiher,  18  D.  604. 

Verdict  cannot  operate  as  abatement  of 
action,  unless  rendered  in  a  suit  for  the 
identical  cause  of  action,  and  between  the 
same  parties.  MeReady  v.  RogerB,  93  D.  333. 

Pendency  of  bill  in  eouity  will  not  pre- 
elude  party  to  action  at  law  from  making  a 


*  Note  on  abatement  of  one  action  hj  pendency 
ol  another,  84  D.  4fifi-457. 
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dafcHMa  available  there,  even  though  .its  eiio- 
oeM  may  have  the  effect  of  defeating  his  snit 
in  eqaily.  ffaakms  r.  Lombard,  33  D.  645. 

Defendant  in  equity,  where  sait  for  same 
oanse  is  pending  at  law,  can  ask  only  an 
order  putting  oomplainant  to  his  election 
whether  he  will  proceed  at  law  or  in  equity. 
Wcf  T.  Bragaiw^  84  D.  147. 

Even  if  pendency  of  an  attachment  is 
ground  ol  abatement  in  any  case,  the  fact 
that  plaintiffs  in  two  suits  are  different  is 
yrtmokfaoit  an  objection  to  the  plea,  to  over- 
come  which  the  plea  should  show  that  the 
debt  due  was  subject  to  the  attachment  suit. 
andAy.  Blakhford^  62  D.  504. 

Pendency  of  writ  of  error  cannot  be 
pleaded  in  abatement  of  another  action  in 
the  same  state,  unless  the  writ  oi>erates  as  a 
sspersedeas,  and  not  even  then  if  it  was  sued 
out  after  the  commencement  of  the  second 
action.    McJiUon  v.  LtHfe^  54  D.  449. 

Fket  that  defendant  nught»  bv  cross-peti- 
tioo  in  another  suit  now  pending,  obtain 
same  relief  he  now  seeks  in  this  action  by 
motion,  will  not  abate  his  prooeedings  herein. 
Oibom  V.  Chud,  92  D.  413. 

8.  Pendency  of  stdt  In  foreign  state 
or  nation,  or  in  a  federal  court,  is  not 
pleadable  in  abatement  or  in  bar  of  a  pro- 
oeeding  in  a  state  court.  MiUhsU  v.  Bunch, 
22  D.  669;  McJUUm  t.  Love,  54  D.  449;  Weal 
V.  MtOomM,  26  D.  191;  North  Bamk  v. 
Brown,  79  D.  609. 

Thus  an  action  is  not  abated  by  subsequent 
commencement  and  prosecution  to  judgment 
in  the  courts  of  a  foreign  nation  of  another 
action  based  on  the  same  oanse.  Wood  t. 
OamMe,  59  D.  136. 

So  proceedings  bcttun  in  a  sister  state  to 
•abject  property  of  £btor  to  sale  to  satisfy 
a  debt  will  not  Mr  action  begun  in  Tennes- 
see to  enforoe  payment  of  ue  same  debt. 
Loekwood  t.  Nfe,  58  D.  73. 

Pendency  of  an  action  m  rem  in  a  federal 
court  will  not  abate  an  action  at  law,  in  a 
state  courty  for  services  in  fitting  out  a  ves" 
sel  eta     Peqpfe  v. /udpet,  16  R.  195. 

The  states  of  the  Umon  stand  in  the  rela- 
tion to  each  other  of  foreign  states  as  regards 
this  particular  matter,  which  is  not  governed 
by  the  provision  of  the  federal  constitution 
requiring  full  faith  and  credit  to  be  given 
in  each  rtate  to  judicial  proceedings  in  every 
other  state.    8mUh  v.  Lathrop,  84  D.  448. 

And  suit  in  equity  penduuK  in  another 
state  between  same  parties,  and  for  the  same 
matter,  will  not  bar  action  at  law  subse- 
quently commenced  in  Connecticut.  Hatch 
T.BwJTord,  58  D.  433. 

This  rule  applies  to  notions  in  personam 
only;  the  pendency  of  a  proceeding  m  rem 
in  a  foreign  jurisdictton  may  be  pleaded  in 
abatement  as  also  may  a  proceeding  in  a 
mixed  action,  in  which  a  specific  thins  as 
well  as  the  performance  of  a  personal  obliga- 
tion is  dttnanded.    Xowry  V.  ^oi^  87  D.  496. 


ABATEMENT,  I. 
Deolsloas  and  Amerlean  Reports* 

Pendency  of  an  attachment  suit  witboat 
the  jurisdiction  is  reason  that  judgment  upon 
the  same  cause  of  action  here  should  be  con- 
diki'tnal,  so  that  its  execution  may  be  stayed, 
unless  plaintiff  dismiss  the  attachment  suit; 
or,  if  he  elect  to  proceed  in  tiiat  snife^  so  that 
only  the  balance  due  on  the  judgment^  after 
the  sale  of  the  attached  propwty,  may  be  col- 
looted  here.     Weat  v.  MeComnea,  25  D.  19L 

The  refusal  to  abate  a  suit  in  one  state  b^ 
cause  of  the  pendency  of  a  like  action  in  an- 
other, between  the  same  parties,  doea  not 
deny  the  equal  effect  of  the  prooeedings  in 
the  courts  m  each  state.  Dame  t.  Mortom, 
96  D.  309. 

4.  Non-ioinder  of  parties  is  matter  lor 
a  plea  in  abatement.  Le  Paae  t.  MdCrea, 
19  D.  469. 

The  objection  must  be  taken  by  tiiat  plea. 
BacheMtoee  v.  SuUder,  75  D.  592;  Jone*  v. 
FUcher,  24  D.  716;  LwrUm  v.  OilUam,  33  D. 
430;  OompbeJlr.  Waliace,  37  D.  219;  Ban^f^f 
Boekuter  v.  Monieath,  43  D.  681. 

Unless  it  appears  on  the  faoe  of  the  com- 
plaint; in  which  case  it  oiav  be  taken  by  «le- 
murrer  or  in  arrest  of  juogment.  BeU  v. 
Layman,  15  D.  83;  ^lole  y.  Woram,  40  D. 
378. 

It  oannot  be  taken  advantage  of  under  the 
general  issue.    Nath  v.  Skinner,  36  D.  3^ 

Thus  the  objection  that  all  the  members 
of  an  unincorporated  association  are  not 
joined  in  an  action  on  a  promissory  note 
given  for  its  benefit,  must  be  by  plea  in 
abatement.  Foggy.  Virgin,  36  D. 757;  Chick 
V.  TreveU,  37  D.  68. 

Non-joinder  of  plaintiff  in  tort  can  be 
taken  advantage  of  only  by  ploa  in  abate- 
ments Sherman  v.  Fall  River  Iron  Worke 
Co,,  79  D.  799;  Scott  v.  Broum,  67  D.  256. 

Or  by  way  of  apportionment  of  damages 
on  the  trial.     OHbert  v.  Diekeraot^  22  D.  592. 

In  the  absence  of  such  plea,  in  action  in 
tort  for  damages  for  a  breach  of  duty,  and 
not  for  the  specific  property,  the  owners 
suing  may  recover  their  proportion  of  the 
damages  sustained  by  all,  leaving  the  other 

J'oint  owner  to  afterwards  sue  and  recover 
lis  proportion  of  the  whole  damages.  /oJbi- 
eon  V.  Bichardeon,  63  D.  369. 

One  partner  oannot  plead  the  non- joinder 
of  a  CO  partner  in  abatement,  where  the  coo- 
tract  upon  which  the  action  was  brought  was 
entered  into  bv  plaintiff  with  him  alone,  and 
without  knowleoge  that  it  had  ref  erenee  to  a 
partnwship  transaction.  Chvekind  v.  Wood- 
ward, 40  D.  682. 

0.  ICsnonier.  —  Defendant  seed  by 
wrong  christian  name  must  plead  the  mis- 
nomer in  abatement,  or  it  is  waived.  TrmA 
V.  Rowland,  57  D.  82. 

And  this,  whether  defendant  appears  er 
makes  default.  Fkrd  NaL  Bank^ BaUknon 
V.  Jaggere,  100  D.  53. 

If  Uie  writ  is  served  on  the  psrty  intended 
to  be  sued,  and  he  fails  to  eppear  and  plead 
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Um  misiuKner  in  abatement,  and  miffen  judg- 
maat  by  default,  he  is  ooncluded,  and  in  all 
future  litigation  may  be  connected  with  the 
anit  or  jndsment  by  proper  averments.  lb, 
6.  I>eaui  of  •  party,  genormHy.— 
Judicial  writs  generally  do  not  abate  by  the 
death  ol  a  party,  but  it  is  otherwise  as  to 
ori^iinal  wnta.     Manaon  ▼.  Barnes,   22  D. 


Caae  pending  in  the  conrt  of  appeals  un- 
der a  nue  argument  does  not  abate  by  the 
death  ef  either  of  the  parties,  but  the  court 
may  g;iTe  judgment  as  if  the  party  were  still 
alive;  execution  cannot  issue,  however, 
against  the  representatives  of  the  deceased 
without  making  them  parties  to  the  jud^- 
inenti  though  ue  lien  thereof  continues  m 
fall  force.     Ccombt  v.  Jwdan,  22  D.  236. 

7.  I>eath  of  part]^  plaintiff.  —  At  com- 
■son.  law,  in  all  actions  where  there  were 
two  or  more  plaintifEi,  the  death  of  one  of 
them,  pending  the  action,  was  an  abatement 
of  the  aotion.     Haven  v.  Brown,  22  D.  208. 

Szeeation  does  not  abate  by  death  of 
plaintiff  after  fi,  fa,  levied;  but  a  vtnd.  ex. 
mav  issae.     Bwckmr  v.  TtiriU,  12  D.  269. 

TrespBss  miart  ckuuvum  /regit,  does  not 
abate  upon  the  death  of  one  of  the  plaintiffs. 
Hamn  t.  Brcwn,  22  D.  20& 

In  an  action  for  personal  injuries,  plain- 
had  judgment  which  was  revers^  by 
intermediate  court.  He  then  took  an 
appeal  to  the  court  of  last  resort,  pending 
which  he  died.  IleJd,  that  the  action  was 
not  abated.  Lewis  v.  8U  Louis  etc  R,  R,  Co,, 
21  R.  385. 

8.  I>eath  of  party  defendant.  —  Suit 
against  a  party  is  abated  by  his  death,  and 
cannot  proceed  against  him  but  by  bill  of 
revivor  Inrought  by  or  against  his  represent- 
atives.    MiUs  V.  Miles,  64  D.  362. 

Action  against  husband  and  wife  for  a 
wrong  by  infe  abates  by  wife's  death.  Rob' 
erU  V.  Lisenbee,  41  R.  450. 

Statutory  right  of  action  for  wrongfully 
cansing  death  abates  by  death  of  wrong- 
doer before  action.  BtuseU  v.  Sunbury,  41 
R.  d23;  Hegeridi  v.  KedUUe,  52  R.  25. 

Writ  of  sequestration  abates  by  death  of 
defendant,  being  a  personal  j^rocess  grounded 
oa  a  eontempt,  and  requiring  the  further 
action  of  the  court  to  make  it  elfectual.  Han- 
mm  V.  Bamu,  22  D.  322. 

Death  of  defendant  in  error,  after  judg- 
ment in  lower  court,  and  before  decision  of 
appellate  court,  does  not  abate  the  proceed- 
ings, and  the  case  may  be  revived  in  the 
name  of  the  executor  when  it  goes  back  to 
the  conrt  below.  Reid  v.  Bir'ider,  54  D. 
120. 

FL  fa,  does  not  abate  by  defendant's 
death,  after  its  issuance,  and  bis  land  may 
be  levied  on  and  sold  thereunder  without  a 
set.  fa,  against  heirs  and  terre-tenants. 
Hanson  v.  Barnes,  22  D.  322. 

ia  equity  for  fiaud  does  not  die  with 


person  of  defendant,  as  in  case  of  a  suit  by 
a  creditor  of  a  bank  against  its  stockholders 
and  creditors,  for  himself  and  others,  for 
fraudulent  conduct  in  issuing  bills  for  circu* 
lation  without  having  required  amount  of 
stock  paid  up  in  specie.  Sdilep  v.  Dixon, 
71  D.  121. 

The  following  actions  abate  by  the  death  qf 
the  drfetidanL'  Action  against  surgeon  for 
malpractice,  whatever  the  form  of  the  aotioii. 
Boor  V.  Lowrey,  53  R.  619. 

Action  of  trespass  for  a  direct  and  im- 
mediate injury  to  a  chattel;  and  the  action 
cannot  be  revived  against  his  personal  repre* 
sentative.     Petts  v.  Ison,  56  D.  419. 

Action  for  injury  to  the  property  or  per* 
son  of  another  for  which  damages  only  can 
be  recovered.    Aldrieh  ▼.  Howard,  86  D.  615. 

Aotion  to  enforce  individual  liability  of 
stockholder  under  a  statute  authorisiuff  the 
formation  of  corporations,  and  providing 
that  they  shall  not  commence  business  untu 
certain  specified  things  are  done,  and  making 
the  trustees  and  corporators  individually 
liable  for  the  debts  thereof  until  those  things 
are  done.     Dfversey  v.  Smiih,  42  R.  14. 

Action  for  libel  pending  on  appeal  from  a 
judgment.     Ahers  v.  A  leers,  57  R.  207. 

9.  Marriage.  —  Action  for  breach  of 
promise  abates  by  the  inarristfe  of  the  par- 
ties,  and  the  counsel  for  plaintiff  cannot 

}>rosecute  it  under  a  statute  giving  him  a 
len  for  fees.     Harris  v.  Tyson,  36  H.  126. 

10.  Plaintiff's  disabiUt7  to  sue.  — 
In  a  court  of  general  jurisdiction,  defendant 
can  tsUce  advantage  of  plaintiff's  disability 
to  sue  only  by  plea  in  abatement.  Shivers 
V.  Wilson,  9  D.  497;  Wilms  t.  White,  90  U 
113. 

The  general  issue  admits  plaintiff's  capa- 
city to  sue.     Brown  v.  Nourae,  92  D.  683. 

11.  Bankruptcv  of  plaintiff  will  not 
abate  an  action  at  law,  and  if  the  assignee 
in  bankruptcy  be  discharged,  without  any 
interference  by  him  with  the  suit,  it  may 
proceed  in  the  name  of  the  bankrupt,  the 
presumption,  in  the  absence  of  any  proof  to 
the  contrary,  being  that  the  action  is  pro- 
ceeding for  the  b^efit  of  the  true  owner, 
whoever  be  may  be.  Conner  v.  Southern  Shop, 
Co.,  5  R.  543. 

12.  Time  to  plead  in  abatement.  — 
Matters  in  abatement  existing  prior  to  a  suit 
must  be  pleaded  in  proper  time.  After 
judgment  aefendant  is  estopped  from  urging 
them,  by  writ  of  error  or  otherwise.  May 
V.  SiaU  Bank,  40  D.  726. 

Matters  in  abatement  arising  pending  a 
suit  should  be  brought  to  the  attention  of 
the  court  before  judgment,  or  defendant  will 
be  estopped  from  urging  them  as  long  as  the 
judgment  stands  unreversed.     lb. 

After  the  parties  have  gone  to  trial  on  the 
merits,  this  plea  is  waived,  and  cannot  be 
taken  advantage  of.  Weichel  v.  Tltoinpson, 
99  D.  47a 


C64 
Vor  Index  to  KotM  In 

IL      RbVITAL;  CoNTIMUAliCS. 

18.  What  actions  stirvive.  * — Statates 
8  and  9  William  III.,  chapter  11,  section  7, 
■o  far  modified  the  commoa  law  that  where 
two  or  more  persons  brought  an  action,  and 
during  the  pendency  thereof  one  of  the 
plaintiffs  died,  the  action  did  not  thereby 
abate,  bat  was  allowed  to  proceed  in  the 
name  of  the  sarvivor,  provided  the  cause  of 
action  surviTed.  Haven  r.  Broum,  22  D. 
206. 

Where  husband  sues  for  wrongful  injury 
to  person  of  wife,  and  dies  pending  the  ac* 
tion,  the  cause  of  action  for  loss  of  service 
and  expenses  attending  the  iniury  survives 
to  his  personal  representative,  but  not  so  of 
the  loss  of  her  society  and  its  comforts. 
Cregm  v,  Brooklyn  CroMtoum  R.  R.  Co.,  38 
R.  474;  same  case  on  former  appeal,  31  R. 
459. 

Under  the  statute,  if  a  person  injured  by 
the  negligence  of  another  survives  but  a 
moment,  a  cause  of  action  survives.  KtUow 
T.  Central  Iowa  R*y  Co.,  56  R.  858. 

Action  for  a  wrong  done  does  not  survive 
against  the  representatives  of  the  wrong- 
doer, if  he  or  hu  estate  received  no  benetit 
from  the  wrong.     Osbom  v.  Bell,  49  D.  275. 

Trespass  or  tort  will  survive  to  executors, 
but  not  against  them;  yet  by  waiving  the 
tort  and  suing  for  the  value  of  the  thin*^', 
a$8umptfU  for  money  had  and  received  will 
survive,  as  well  against  as  in  favor  of  exec- 
utors.    Middkton  v.  Robinson,  1  D.  596. 

Action  on  case  for  erecting  and  maintain- 
ing stable  so  near  hotel  as  to  be  nuisance 
thereto  survives  death  of  defendant  pending 
the  action,  and  may  be  prosecuted  agaiu^^t 
his  executor  summoned  to  defend  it,  under 
1  statute  providing  that  causes  of  action  and 
actions  of  trespass  and  trespass  on  the  case 
for  damages  to  the  person,  or  to  real  and 
personal  estate,  shall  survive  the  death  of 
plaintiff  or  defendant  therein.  AUirich  v. 
Howard,  86  D.  615. 

The  folUncing  actions  survive  to  or  agninH 
the  personal  represenUifitY:  Action  for  breach 
of  contract  to  convey  land,  where  the  breach 
occurs  and  the  action  Lb  brought  in  the  ven- 
dee's lifetime,  the  vendor  having  no  title. 
Shaw  V.  WilJdns,  49  D.  692. 

Action  of  trespass  for  entering  npon  the 
land  and  burning  the  mills  of  the  intestate, 
in  his  lifetime.     OriswoUi  v.  Brown,  2  D.  71. 

Cause  of  action  for  deceit.  Baker  v.  Cran- 
dall,  47  R.  126. 

Action  of  detinue.  Worten  v.  Howard,  41 
D.  607. 

7%e  following  do  not  survive:  Action  for 
breach  of  promise  of  marriage.  Stelibins  v. 
Palmer,  11  D.  146;  Wade  v.  Kal/^/lrnidi,  17 
R.  250;  Hoyden  v.  Vreeiand,  18  R.  723; 
Orubb  ▼.  Suit,  34  VL  765. 

*  Kotss  on  Bunrivorahlp  of  actions,  80  R.  6fr-W; 
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Action  for  damages  for  deceit,  in  blwly 
recommendmg  the  credit  of  a  person:  nor  « 
it  assignable.     Zabriskie  v.  SnUh,  64  D.  551. 

Action  for  fraud  of  defendant  in  indacinf 
plaintiff  to  marry  and  cohabit  with  him,  by 
means  of  false  and  frandnlent  represents 
tions  that  his  first  wife  was  dmd.  Friee  v. 
Price,  31  R.  463. 

Action  to  enforce  personal  liability  of 
officers  of  certain  corporations  for  the  cor- 
porate debts  in  case  they  neglect  to  tile  sa 
annual  certificate  of  their  conditioo.  Jfdoft- 
eU  V.  HolcJJciss,  40  R.  146. 

14.  Revival  of  actions  at  law.  —On 
death  of  plaintiff  suing  in  his  individual 
right,  suit  is  properly  revived  in  the  name  of 
his  personal  representative.  TaU  ▼.  Skaukd' 
ford,  60  D.  488. 

Action  of  detinue  may  be  revived  against 
the  executor  of  defendant,  but  the  sexrefaHas 
must  suggest  that  the  property  has  come 
to  the  possession  of  the  executor.  If  this 
suggestion  proves  true,  judgment  will  go 
agamst  the  executor  personally  for  the  prop- 
erty or  its  value,  and  dt  bonis  Ustaicris  for 
the  damages  from  the  date  of  the  detention 
by  the  testator  to  the  return  of  tbe  verdick 
Allen  V.  Harlan,  29  D.  205. 

Trespass  quare  clauaum  cannot  be  revived 
in  the  name  of  the  personal  representative  of 
one  of  the  joint  plaintiffs,  who  died  pending 
the  action,  and  before  verdict.  But  such  re- 
vival, if  by  consent,  in  the  name  of  the  sole 
devisee  of  the  decedent,  cannot  afterwards 
be  objected  to  by  either  of  the  parties  con- 
senting.    Tonipkins  v.  Vintroux^  100  D.  735l 

Where,  during  pendency  of  an  action,  in 
name  of  assignor  of  a  clium,  for  benefit  of 
assignee,  the  former  dies,  a  bill  in  equity 
will  not  lie  by  the  assignee  to  revive  the  ac- 
tion, on  the  ground  that  no  person  would 
administer  upon  the  assignor *b  estate,  in 
consequence  of  its  embarrassed  and  insolvent 
condition.     Smiley  v.  Bell,  17  D.  813. 

An  action  for  breach  of  promise  of  nisr- 
riage  cannot  be  revived,  or  oontinned  against 
defendant's  representativee,  under  a  statute 
allowing  an  action  for  "  trespass  to  the  per- 
son or  property  **  to  be  maintained  agamst 
the  personal  representatives  of  the  tres- 
passer.    Hayden  v.   I'reeland,  18  R.  723. 

Nor  under  a  statute  allowing  actiou 
"  upon  contracts  "  and  **  for  wrongs  to  prop> 
erty  rights  or  interests,**  to  be  reviveo. 
Wade  V.  KaUifieiKh,  17  R.  250. 

When  action  is  revived  in  hish  oonrt  ol 
errors  against  an  administrator,  be  becomes 
a  party  to  it  for  all  purposes,  and  if  it  is  re- 
manded to  a  lower  court,  he  is  a  luu-ty  tiiere. 
It  is  unnecessary,  in  such  case,  for  the  lower 
court  to  enter  any  further  order  of  revival 
against  him.     Cannon  v.  Cooper,  80  D.  101. 

15.    of  Buits  in  equity.  — Sail 

abated  by  death  of  party  after  decree  af* 
fectin^  both  real  and  personal  estate  must 
be  revived  by  or  against  both  the  hmis  aad 
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i^eraoaal  repreaentativei,  in  order  to  em- 
i>rmoe  the  whole  subject  of  the  decree.  Ow- 
uiy**C««,  17  D.  311. 

Heirs  or  personal  repreeentativee  may 
revive  and  proiiecute  suit  thus  abated  after 
ilttcree,  to  the  extent  of  their  respective  in- 
teresta,  bat  no  further.     Ih. 

Suit  may  be  revived  to  recover  costs  taxed 
and  allowed  to  a  deceased  plaintiff  as  a  liqui- 
dated and  decreed  debt  passing  to  the  per* 
soual  representative.     Ih, 

If  defendaut  die  after  answer,  the  suit 
mav  be  revived  against  his  administrators 
and  minor  heirs,  by  consent,  and  a  guardian 
Oil  litem  need  not  answer.  DurreU  ▼•  Simp- 
«oM,  16  D.  115. 

Where,  in  an  action  for  recovery  of  a  cer- 
tain interest  in  a  tract  of  land,  for  a  partition 
snd  for  an  accounting  of  rents  and  proHts, 
ooe  of  the  plaintiffs  dies  after  a  decree  has 
l*«en  entered  aacertainins  their  rights,  par- 
titioning the  land,  and  directing  a  convey- 
ance, the  action  may  be  revived  in  the  name 
of  the  deceased  plaintiff's  executors,  and  not 
in  tlie  name  of  his  heirs,  the  former  being 
CO  CI  tied  to  tlie  rents  and  profits.  Rufners  v. 
LrtrtM,  30  D.  513. 

16.  Substitution  of  executor  or  ad- 
ministrator. —  When  during  pendency  of 
action  ttpoii  promissory  notes  defendant  dies, 
snd  upon  suKgestion  of  his  death,  his  admin- 
idtrator  is  substituted  fur  him,  and  the  cause 
c<mtinaed,  the  proceedings  are  subjected  to 
such  rales  of  the  California  probate  act  as 
are  applicable  to  the  collection  of  claims 
sgaiuat  the  estate  of  a  deceased  person. 
J/tfPTS  T.  JJoU,  89  D.  49. 

where  husband  dies  pending  wife's  action 
for  divorce,  his  executor  may  not  be  sub- 
stitnted  in  order  to  compel  him  to  pay  an 
order  made  during  husband's  life  for  wife's 
counsel  fees.  MeCurle^  v.  McCurUy,  45  R. 
717. 

Informalities  in  making  executors  of  de- 
ceased defendant  parties  are  deemed  waived, 
where,  on  suggestion  t  f  the  death  of  the 
defendant,  sdrf  /acias  is  directed  to  issue  to 
his  representatives,  not  naming  them  or 
stating  whether  they  are  executors  or  ad- 
ministrators, but  they  are  correctly  described 
in  the  jctre  /arku  which  is  duly  served  on 
them,  and  where,  although  they  are  not 
formally  made  parties,  tlie  judgment  entry 
designates  them  as  executors,  and  recites 
Uuit  thi'y  apiieared  and  went  to  triaL  Ken- 
Mo/jr  ▼.  Oeddes,  Tt  D.  714. 

ABDUCTION. 

rinclndcfi  the  civil  action  bv  parents  or  persons 
in  Ljcn  parentU  for  the  enticement  awav  of  a 
fhild  or  ward,  and  the  criminal  prosecution  lor 
■  tMluctiug  or  detaining  for  unlawful  purposes, 
i  lie  endceraeut  of  a  servant  Is  under  Master 
ASh  s>s';<VAKT,  and  the  seduction  of  a  daughter 
•uder  SKUOrriOM.J 

i:lniicmg  away  apprentice,  see  Appbbntioss, 

4. 


ABATEMENT,  H— ABORTION. 

Deelalona  and  Anaerleaa  Baporla» 


pp.  S-S5t. 

Bntidng  away  wmuiti^  see  MaflTBR  ahd 

Skrvamt,  ?2. 
Abduction  of  child,  right  of  action  for,  see 
also  Pabbnt  and  Child,  7. 

1.  Parents'  right  of  action.  —  Ab- 
duction of  children  gives  parents  right  of 
action  for  damages  on  proof  of  loss  of  ser- 
vice, actual  or  constructive,  or  of  expendi* 
tures  necessarily  made  in  pursuing  and 
recovering  them.  McLgee  v.  JJoilaiul,  72  D. 
341. 

Father  who  has  assumed  care  and  educa- 
tion of  illegitimate  child  of  his  daughter,  the 
custody  of  the  child  having  been  abandoned 
both  by  mother  and  father,  will  stand,  in 
reference  to  the  child,  in  loco  parentis,  and 
may  maintain  an  action  for  its  abduction. 
Maritz  r.  Oanthart,  32  D.  762. 

2.  Matters  of  defenss.  —  Rights  of 
father  to  custmly  of  children  are  paramount 
to  those  of  mother;  hence  it  is  no  defense  in 
an  action  by  a  father  for  abduction  of  his 
children  that  defendant  acted  on  the  sug- 
gestion of  their  mother.  Mwjet  ▼.  Holland, 
72  D.  341. 

Evidence  as  to  good  treatment  of  children 
abducted  is  immaterial,  where  no  damages 
are  claimed  for  injury  done  to  them  after 
their  removal.     Th. 

8.  Exemplary  damages  may  be  award- 
ed in  action  for  abducting  chddrun,  and  the 
jury  may  take  into  consideration  injury  done 
to  the  feelings  and  paternal  afi'ectiona  of  their 
father.     Ih. 

4.  The  criminal  prosecution.  —  Un- 
der a  statute  punishing  the  taking  of  ■ 
female  under  sixteen  for  the  purpose  of  pros- 
titution, there  can  be  no  conviction  on  her 
unsnpported  testimony,  and  where  there  is 
no  proof  of  persuasion,  but  only  of  permis- 
sion.    People  v.  PlaUi,  53  R.  23<). 

Indictment  under  Maine  act  of  1861,  chap- 
ter 4,  section  1,  for  enticing  away  unmarried 
female  for  purpose  of  prostitution,  cannot 
be  sustained  by  proof  that  defendant,  by 
false  representations,  procured  her  to  go 
with  hiin  to  a  neighboring  town,  where,  hav- 
ing induced  partial  intoxication,  lie  had  re- 
peated sexual  intercourae  with  her.  SiaU 
v.  auyyell,  89  D.  716. 

ABETTINQ. 

Aiding  and  abetting  criu'e,  see  Aocehbariim 
AND  Acx:oMPLicE.s,  5,  8;  Dlsokdkrlt 
UouSKS,  4;  HoMiCYDK,  9;  Rapk,  6, 

ABODE. 

See  DoHiciLS. 

ABOIiXTION. 
Of  slavery,  see  Slavkry,  11. 

ABORTION. 

[Tncludes  the  offense  of  oauslnfr,  or  attempting 
|o  cause  or  procure,  an  abortion  or  miscarriage 
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Cases  in  which  the  acts  done  or  drugs  adminti- 
tered  caused  the  death  of  the  woman,  upon  which 
death  the  prosecution  is  predicated,  are  under 

HOMIOIDBJ 

Adminifltering  poiBone,  generally,  Me.CBiM- 
INAL  Law,  29. 

1 .  When  an  offense  at  common  law.  * 

— Frocaring,  or  attemptixu;  to  procure,  an 
abortion  with  consent  of  the  mother  of  the 
child  is  not  an  indictable  oflfense  at  common 
law,  unless  at  the  time  the  mother  is  quick 
with  child.  State  ▼.  Cooper,  61  D.  248; 
Snuth  V,  State,  54  D.  607;  CammonweaUh  v. 
Parker,  43  D.  396;  Abrams  ▼.  Fonhee,  66  D. 
77;  MUeheU  v.  Commonwealth,  89  R.  227. 

For  purpose  of  punishing  destruction  of 
child,  the  law  recognizes  it  as  a  living  being 
only  after  it  quickens  or  stirs  in  the  womb. 
Staie  y.  Cooper,  51  D.  248. 

Expressions  "quick  with  child*'  and 
"with  quick  child'*  are  synonymous,  and 
there  is  no  foundation  in  law  for  any  dis- 
tinction between  them.    Ih. 

Attempt  to  procure  abortion,  made  with- 
out consent  of  the  woman,  is  indictable  as 
an  aggravated  assault,  although  she  be  not 
at  the  time  quick  with  child.  The  assault 
is  against  the  person  of  the  mother,  and  is 
presumed  to  be  without  her  consent.     lb, 

2.  The  statutory  offense,  t— By  the 
statute  of  Maine,  it  is  made  equally  criminal 
to  produce  an  abortion  before  and  after 
quickening,  and  an  unsuccessful  attempt  to 
cause  the  destruction  of  an  unborn  chud  is 
a  crime,  whether  the  child  be  quick  or  not. 
SrnUfi  V.  State,  54  D.  607. 

Eniplovment  of  any  instrument  with  in- 
tent to  destroy  child  of  which  a  woman  is 
pregnant,  and  the  destruction  of  such  child, 
constitute  a  felony.  If  death  of  mother  be 
occasioned  by  use  of  such  instrument  with 
such  intent,  the  offense  is  murder.    Ib» 

Employing  means  with  intent  to  procure 
miscarriage  of  pregnant  woman,  and  procur- 
ing of  miscarriage  thereby,  constitute  a  mis- 
demeanor, and  if  death  of  mother  be  occa- 
sioned by  employment  of  such  means  with 
such  intent,  tne  offense  will  be  manslaugh- 
ter,   lb. 

Under  a  statute  punishing  one  who  will- 
fully administers  any  drug  or  substance 
whatever,  with  intent  to  produce  the  mis- 
carriage of  a  preffoant  woman,  it  is  not  es- 
sential to  guilt  that  the  woman  should  be 
quick  with  child,  nor  is  it  a  defense  that  a 
harmless  substance  was  aduiiuiatered,  pro- 
vided the  guilty  intent  existed.  State  v. 
Filzijerald,  31  R.  148. 

lufant  in  ventre  aa  mere  is  not  human  being 
within  meaning  of  Iowa  code,  section  2508, 
which  provides  that  whoever  kills  any  hu* 

M        !■■        ■■  —■■■■■■  -      ■■■    ■!■       ■■     ^m^^^m^^^^^m^ti^^^ 

*  Notes  on  crime  of  caaBlng,  66  D.  82-91;  SIR. 
149. 

t  Notes  on  prosecution  for  causing  death  of 
mnther,  9ft  D.  78  -7-8;  ai)d  on  admiuistratlon  of 
eautharides  to  women,  19  &.  S62. 


man  being  with 


aforethought^  eitha 


express  or  implied,   is  jniilfy   of   mordar. 
Abranu  ▼.  Foekee,  66  D.  77. 

8.  The  indictment.  —  CMEense  of  ad- 
ministeriiig  drug  to  pregnant  woman  witk 
intent  to  prodnoe  miscarriage,  and  thai  ti 
administermg  it  with  intent  to  kill  ths 
child,  are  distinct  offenses;  hence  an  indict- 
ment charging  such  administering  with  in- 
tent to  proauce  miscarriage  is  good  for  tfai 
misdemeanor,  though  fnsnffinent  for  tlis 
felony  of  manslaughter,  by  killing  the  child. 
Lohman  ▼.  People,  49  D.  340. 

An  indictment  for  abortion  is  bed  for  aol 
negativing  the  statutory  exception  of  a  cess 
when  advised  by  a  physician  to  be  necessary 
to  save  the  woman*s  life^  wnuh  ezoeptkn 
forming  part  of  the  enacting  claniy,  al- 
though it  alleges  that  it  was  not  necessary 
to  save  the  woman's  life,  and  although  the 
statute  also  provides  that  no  indictment 
shall  be  deemed  invalid  for  want  of  aver- 
ment of  any  matter  not  necessary  to  bs 
proved.     StaU  v.  Meek,  35  R.  427. 

4.  Dying  declarations  are  admissiUe 
in  evidence  only  when  the  death  of  the 
declarant  is  tiie  subject  of  the  charge,  and 
tiie  circumstances  of  the  death  are  the  sub- 
ject of  the  dedarationa  So  upon  an  indict- 
ment for  a  fatal  attempt  to  prodnoe  abortioa, 
the  dying  declarations  of  the  victim  are  in- 
admissible. StaU  V.  Harper,  35  R.  596; 
denied,  and  the  contrary  held,  in  Monigomerf 
V.  Staie,  41  R.  816.  Cousnlt  Hoioani^  4:^ 
44. 

ABBOOATIOH. 

Of  common-law  rule  as  to  parties  and  psr«> 
sons  interested,  see  Witnbssbs,  35. 

Of  insolvent  laws,  by  banknipt  law%  sss 
Insolvbnot,  2. 

ABSENOB. 

Effect  of,  to  dissolve  marrisgs^  aee  Mab^ 

RIAGK  AMD  DlVOBCI,  18. 

Of  accused,  at  reception    of   verdict. 

Trial,  199. 
Of  accused,  where  ground  for  new  trial, 

Nbw  Trial,  61. 
Of  counsel,  as  ground  for  new  trial,  see  New 

Trial,  62. 
Of  husband,  effect  on  powers  of  wife,  see 

Husband  and  Wifb,  36. 
When  suspends  limitation,  see  Ldutatiosi 

or  AonoMS,  62-65. 

ABUSE. 

Of  children,  see  Rapb. 

Of  the  right  of  argument,  see  Trlal»  40l 

AOOSFTANOB. 

By  assignee  for  creditors,  see  AaBiONiuuiT^ 

BTC.,  35. 

By  buyer  of  chattels,  necessitj  and 

cieiicy  of,  see  Salbs,  24k 
By  trustee,  see  Trosts,  26. 
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Effect  of  law  of  place  on,   see  Bills  and 

Now,  245. 
Kecenity    o^  to    eonatitato    contract^    tee 

CoKTRAcnra,  11. 
Of  abandonment^  by  anderwriten,  lee  In- 

8URANCI,  157. 
Of    amendment  of    cbarter.  Me  Corpora- 

noiia,  26. 
Of  bilU  of  exchange,  see  Bilu  and  Notks, 

25-41. 
Of  bill  by  one  partner^  when  binds  firm,  see 

PASTHSRaHIP,  42. 

Of  charter,  see  Corporatiovs,  12. 

Of  check,  see  Chxcks,  4,  5. 

Of  city  charter,  see  Municipal  Corpora- 

TIOH8,  7. 

Of  dedication,  see  Dedication,  7,  8,  12, 

Of  deed,  by  grantee,  see  Deeds,  37. 

Of  gift,  and  now  proved,  see  Gifts,  11. 

Of  goods  parchased,  see  Salks,  II. 

Of  ^oaranty,  notice  of,  see  Guarantt,  22. 

Of  imperfect  performance  of  contract,  see 

CoNTBAcn,  131. 
Of  land  dedicated  for  highway,  see  High* 

WATS,  S. 

Of  offer  of  reward,  see  Rewards,  2,  3. 

Of  promiae  to  marry,  proof  of,  see    Mab- 

SIAOS  AND  DlYORCB,  38. 

Of  prorision  in  will  in  lien  of  dower,  see 

DowxK,  37. 
Of  sheriff's  deed,  see  ExEConoM,  132. 


AOOBFTOB. 

Heceadty  of  demand  to  hold,  see  Billh  and 
Nom»  155. 

AOOSSS. 

Hosband  or  wife  incompetent  to  prove^  see 

IVimssBBa,  64k 
To  eurporata  books,  see  Corporations,  49. 

A00SS8I0H. 

Doctrine  of,  as  respects  chattels,  see  Per- 

soHAi.  Propxbtt,  9. 
Title  by,   see  Real  Propertt,  18;    Ripa- 

miAH  BiOBTi^  14-16. 

AOOB88ABIE8    AND    AOOOM- 
FUOES. 

rinelndes  snch  matters  as  who  are,  and  the 
diftaent  sort!*  of  accessaries,  and  rales  of  plead- 
ing and  proof  peculiar  to  prosecutioos  for  ald- 
In^  and  abetting  crime.  The  competency  and 
credibility  of  accomplices  as  witnesses  are 
tf««ied  under  Withksbss.] 

Competency  of,  see  Witnissbs,  15,  • 
Corroboration  of,  see  WirNSSSSS,  93,  94. 
Credibility  of,  see  WiTNissEa,  80. 
Declarations  of,  see  Etidbnci,  156. 
In  mnrder,  see  Homicide,  10. 

1.  Wlio  is  a  jvindpal  offender.  —  One 
nnay  be  principal  in  larceny,  althoagh  crime 
is  eotnplete  as  to  others,  when  he  receives 
from  them  stolen  property  and  carries  it 
away,  bis  intent  at  the  time  of  carrying  it 
away  determining  his  guilk   That  others  orst 


stole  the  property  does  not  lessen  the  crime 
of  him  who  subsequently  steals  the  same 
property  from  them.  Conner  ▼•  State,  71  D. 
184. 

Accessary  is  one  in  some  manner  connected 
with  crime,  either  before  or  after  the  fact, 
but  who  was  not  present  at  the  time;  while 
a  principal  in  the  second  degree  must  b4* 
present  either  actually  or  constructively. 
Connaugkty  y.  Stale,  60  D.  370. 

One  who  incites  others  to  the  commission 
of  assault  and  battery  may  be  indicted  and 
punished  as  a  principaif  if  the  offense  be  ac- 
tually committed,  although  he  did  not  other- 
wise participate  in  it.  Whatsoever  will 
make  a  man  an  accessary  before  the  fact  in 
felony  will  make  him  a  principal  in  treason, 
petit  larceny,  and  misdemeanor.  StaU  T. 
Lffmbum,  2  D.  669.  • 

Three  persons  entered  premises  of  another 
with  intent  to  steal,  and  being  discovered 
by  the  owner,  one  of  them  struck  him,  and 
another  shot  at  him  with  a  pistol.  Held^ 
that  all  were  guilty  of  assault  with  intent  to 
murder.     Hamilton  v.  PeopU^  55  R.  396. 

In  misdemeanors,  all  who  participate  in 
the  criminal  act  are  deemed  to  be  principals. 
Com.  V.  OanneU,  79  D.  693. 

So  in  petit  larceny,  there  are  no  accessaries, 
but  all  are  principtds.  Accordingly,  where 
there  is  no  distinction  between  grand  and 
petit  larceny,  and  all  felonious  stealing  is 
punished  as  petit  larceny,  one  aiding,  abet* 
ting,  or  advising  a  larceny  is  indict&ble  as 
principal.     State  v,  Oadon^  21  R.  459. 

But  one  present  at  coniinission  of  crime, 
who,  having  means  or  abilitv  to  prevent  its 
perpetration,  stands  by  without  mterfering 
or  attempting  to  apprehend  the  felon,  though 
by  no  means  guiltless,  does  not  thereby  In- 
come either  principal  or  accessary.  Ckm- 
naughtyy.  State,  60  JD.  370. 

2.  Who  is  an  accomplice.*  — Accom- 
plice is  one  who  is  in  some  way  concerned  in 
commission  of  crime,  though  not  as  a  princi- 

Eal,  and  this  includes  all  persons  who  have 
een  concerned  in  its  commission,  whether 
they  are  considered  in  strict  legal  propriety 
as  principals  in  the  first  or  second  deeree,  or 
merely  as  accessaries  before  or  after  the  fact. 
Croea  v,  Pwpfe,  95  D.  474. 

8.  Accessaries  before  the  foct.  —Mnr- 
der in  second  degree  a^lmits  of  accessaries 
before  fact,  as  it  can  only  be  committed  with 
n^lice.     Jmee  v.  State,  62  D.  550. 

Accessary  before  fact,  who  is  resident  of 
another  state  at  time  crime  is  committed, 
is  answerable  in  the  courts  of  the  state  of 
which  he  is  a  resident,  while  the  principal 
is  indictable  in  the  conrts  of  the  state  where 
the  crime  is  committed.  State  v,  CJuxpin,  65 
D.452. 

4.  Acoessari^  after  the  fiact.f  — Ac- 
cessary after  .  fact  is  one  who  aids,   etc., 

•  See  notes,  M  R.  406-411:  81  R.  622^626. 

t  Note  on  accessaries  after  the  fact,  flu  D.  07. 
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need  not  allege,  when  the  prieoner  ia  charged 
as  accessary,  the  conviction  of  tho  principil. 
SuUe  V.  Crank,  23  D.  117. 

One  charged  as  aocessary  in  an  indictment 
for  murder  is  bound  to  answer  to  the  varknu 
counts  charing  him  as  aooeeaarv  to  th« 
crime  committed  by  one  who  has  been  coa- 
victed.     Com.  v.  Kttapp,  20  D.  534. 

10.  Neceflsity  of  previous  convictioa 
of  principaL — Where  one  is  charge^i  u 
accessary  to  a  felony  committed  by  sevenJ, 
some  of  whom  are  not  proceeded  against  to 
conviction  or  outlawry,  he  may  be  arraicneii 
and  tried  as  accessary  to  such  as  have  ueea 
convicted;  but  if  he  be  tried,  ooavicted,  aod 
sentenced  as  accessary  to  all,  without  hit 
consent,  it  is  error.  Stoopt  t.  Com.,  10  D. 
482. 

An  accessary  was  tried  before  the  princi- 
pal, and  was  found  guilty;  afterward,  lut 
before  judgment,  the  principal  was  tried  ami 
acquitted,  heldf  that  the  accessary 
thereupon  entitled  to  be  discharged  on 
tion.     MrCarty  ▼.  State,  15  R  232. 

11.  Evidence  of  guilt  of  principaL  — 
Indictment  of  accessary  before  fact  to  com- 
mission of  felony  cannot  be  sustained  unless 
guilt  of  principal  felon  be  established  as  well 
as  guilt  of  defendant  as  accecisary.  The  ooo> 
fession  of  the  principal  felon  as  to  his  guilt 
is  not  admissiule  against  the  accessary,  it 
being  as  to  him  hearsay  evidence.  Oydeu  v. 
State,  78  D.  754. 

The  record  of  conviction  is  the  only  a<i- 
missible  evidence  to  prove  the  conviction  of 
the  principal  on  the  trial  of  the  acce>9ary 
before  the  fact     State  v.  Ct-anl,  23  D.  117. 

Such  record  is  prima  /ade  evidence  of  hn 
guilt.  To  rebut  it,  the  accessary  must  show 
that  the  principal  clearly  ought  not  to  ha\t 
been  convicted.  Courts  are  unable  to  apply 
any  definite  limitation  to  the  admission  ot 
the  evidence  in  such  case.  CommoHweailk  v. 
Knam),  20  D.  534. 

13.  Parol  evidence  of  principart 
guilt  is  admissible  on  trial  of  one  charg^l 
with  "  aiding  and  abetting."  State  t.  Cr^ikk, 
23  D.  117. 

13.  Declarations  of  accomplioe.  — 
When  a  common  design  is  proveil,  the  act  ci 
one  in  furtherance  of  that  aesigu  is  evidence 
against  his  associates,  but  his  suljisequent 
declarations  are  admissible  only  against  him- 
self.    Sfnte  V.  Poll,  9  D.  655. 

14.  Rig^hts  of  accomplice  who  turns 
state's  evidence.  — An  accomplice  who  m 
introduced  as  a  witness  and  te^itificji  to  the 
facts  within  his  knowledge,  withhoMiug 
nothing  because  of  its  tendency  to  self -en  m- 
ination,  has  an  equitable  claim  to  execute e 
clemency,  or  the  solicitor  may  enter  a  »k> 
prosequi,  but  the  fact  does  not  constitutes 
legal  defense  to  a  prosecution  againiit  lino 
for  the  same  offence.  SuUe  v.  Ljfon,  31  R. 
51 S;  Stitte  v.  (7rahnm,  32  R.   174.     Conirsi 

I  OomiMumwcaUk  v.  Datmeift  40  i>.  717. 


another,   after    he    has    fully   completed  a 
felony.     Barrel  v.  State,  80  D.  95. 

Aiding  guilty  party  to  escape  after  he  has 

Slven  another  a  mortal  wound,  but  before 
eath  ensues,  does  not  make  the  person  giving 
such  aid  an  accessary  after  the  fact,     lb, 

6.  Aiders  aixd  abettors.*  —  One  is  not 
guilty  of  aiding  and  abetting  merely  because 
he  is  present  and  sees  that  a  felony  is  about 
to  be  committed,  and  does  not  in  any  manner 
interfere.  To  make  him  an  aider  and  abet- 
tor, he  mast  do  or  sav  something  showing 
his  consent  to  the  felonious  purpose,  and 
contributing  to  its  execution.  State  v.  HU' 
dreth,  51  D.  369. 

Instruction  that  if  prisoner  was  standing 
by,  within  a  few  feet  of  the  assailants,  and 
if  he  did  not  interfere  or  attempt  by  word  or 
act  to  arrest  the  violence,  it  is  a  very  strong 
circumstance  against  him,  and  may  of  itself 
satisfv  the  jury  of  his  advising  or  procuring 
the  blows  to  be  inflicted,  is  erroneous.  Con- 
naughty  V.  State,  60  D.  370. 

By-stauder  is  not  presumed  to  know  effect 
of  great  violence  as  well  as  the  person  who 
inflicts  it.     Jb, 

6.  FeigTied  accomplices.  —  One  who 
enters  into  communication  with  criminals 
and  assists  them  in  perpetrating  a  crime, 
without  any  felonious  intent,  but  solely  for 
the  purpose  of  discovering  and  making  known 
their  crimes  and  disclosing  them  for  the 
benefit  of  the  public,  is  not  to  be  regarded 
as  an  accomplice,  even  though  he  be  not  an 
officer  of  the  law,  or  chargea  with  any  pub- 
lic duty  to  detect  offenders.  State  v.  Mc- 
Kean,  14  R.  530. 

On  a  trial  for  felony  the  principal  state's 
witness  claimed  to  have  acquired  his  knowl- 
edge of  the  offense  in  the  character  of  a  de- 
tective and  feigned  accomplice.  Held,  that 
the  question  of  his  real  guilt  was  properly 
left  to  the  jury,  with  instructions  as  to  the 
nature  and  credibility  of  the  testimony  of 
accomplices.      Writjht  v.  State,  32  R.  599. 

7.  Oonstructive  presence  of  acces- 
sary. —  Where  one  is  proved  to  have  been 
associated  with  a  number  of  others  for  the 
commission  of  a  crime,  although  he  is  absent 
when  it  is  committed,  he  is  to  be  deemed 
constructively  present,  and  is  therefore 
guilty.     State  v.  Heytoard,  10  D.  604. 

8.  Indictment  of  aiders  and  abet- 
tors. —  In  an  indictment  for  murder,  where 
several  are  charged  as  principals,  one  as 
principal  perpetrator,  and  the  others  as  pres- 
ent aiding  and  abetting,  it  is  not  mati'Hal 
which  of  them  is  charged  as  priiicipal  in  the 
first  degree;  for  the  mortal  injury  done  by 
iny  one  of  those  persons  is,  in  legal  contem- 
plation, the  act  of  each  and  every  one  of 
them.     Stale  v.  Fley,  4  D.  58.*?. 

0.  of  accessaries.  —  An  indictment 


•  Notes.  Aiding  and  abetting  crime,  what  is, 
51  D.  37;i-876 ;  aiding  corami»hi<  >u  of  a  fclouy ,  la  K. 
177;  solicitation  to  oonunit  a  crime,  40  &.  6fi6, 667. 
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ACCrDENT. 

Datj  of  railroad  oompany  to  guard  em- 
ployees agaiiwtk  see  Railroad  Compa- 
Hin,  98. 

Issarance  against,  see  Insuhakck,  81 -S3. 

JariAdictioB  ol  eqaity  in  cases  of.  see  Egarrr, 
26. 

When  excuaee  carrier  of  goods,  see  Car- 


AOCOmCODATION. 

Acceptance  of  bill  for,  see  Bilu  and  Notes, 

39. 
Consideration  of  paper  given  for,  see  Bills 

AHD  NOTBS,  46. 

Fixing  liability  of  indorser  for,  see  Bills 
AXD  NOTXS,  160. 

IndoraemeBt  for,  see  Bills  and  Notes,  105, 
107,  111. 

ACOOKMODATION  PAPEB. 

TWng,   as   collateral    security,   see    Bills 

akd  Notbs,  147. 
Dirersion  o^  see  Bills  and  Notes,  149. 

ACCOMPLIOES. 

See  AocBSSARiEs  and  Accomplices. 

ACCORD  AND  SATISFACTION. 

} Includes  the  volnntsry  release  or  dtschan?e  of 
t  debt  or.  other  obligation  by  the  pavmeot  and 
arf^ptaoGe  of  a  thing  of  leu  value  than,  or  of  a 
different  character  from,  that  which  the  creditor 
li  entitled  to  receive  in  payment.  ] 

8m  alio  Aocx>UNTS;   €k>MPRoinsB;    Debtor 
ANi>  Creditor;  Release. 

1.  What  amoimts  to,  g^enerally.  — 
Acoord  is  a  satisfaction  agreed  upon  between 
the  party  injuring  and  the  party  injured; 
which,  when  performed,  is  a  bar  to  all 
actions  upon  this  account.  Mitc/iell  y.  HaiO' 
fcy,  47  D.  260. 

To  constitute  accord  and  satisfaction,  it 
mxut  appear  that  the  satisfaction  made  was 
adraatageoaa  to  plaintiff,  and  it  must  be 
averred  and  proved  that  it  was  accepted. 
DiUer  r.  Brubaker,  91  D.  177. 

Transaction  constitutes  accord  and  satis- 
faction, where  it  was  agreed  that  a  debt 
ibonld  be  paid  in  bills  of  exchange,  in  goods 
on  hand,  and  in  goods  to  be  manufactured, 
the  goods  to  be  taken  at  fair  market  prices, 
and  such  agreement  was  performed  by  the 
debtor  and  accepted  by  the  creditor,  although 
the  bills  of  ezchanse  and  the  goods  amounted 
to  less  than  the  debt;  the  new  duty  nnder- 
taken  by  the  debtor  and  the  new  benefits 
received  by  the  creditor  sustain  the  agree- 
ment   Jio9e  y.  HcUl,  68  D.  402. 

The  receipt  of  one  hundred  dollars  and  a 
cow,  in  full  of  a  judgment  for  two  IiDu<ired 
dollars,  works  a  satisfaction  of  the  jud^;- 
m«nL     Nfol  v.   ffandley.  56  R,  784. 

Accord  and  satisfaction  coming  from 
•tr4iiger  having  no  pecuniary  interest  in  the 


subject-matter  is,  if  accepted  in  discharge  of 
the  debt,  a  perfect  defense  to  a  subsequent 
action  against  the  debtor.  LeaviU  v.  Morrow^ 
67D.  sSi. 

Accord  and  satisfaction  with  a  person  aet- 
ing  without  anthoritv  as  administrator  or 
executor  of  a  deceased  person,  become  valid 
on  his  subsequently  receiving  letters  testa 
mentary  or  of  administration.  Vroom  v 
Van  Borne,  42  D.  94. 

8.  What  does  not.  —  Accord,  to  be  good, 
most  be  in  full  satisfaotion,  and  must  be 
executed;  readiness  to  perform  is  not  enough. 
RuaaeU  y.  Lytk,  22  D.  637;  MUeheU  ▼.  haw- 
hBjf,  47  D.  260. 

Plea  of  accord  and  satisfaction  must  allege, 
not  only  clear  accord,  but  that  it  was  exe- 
cuted, and  that  the  matter  agreed  upon  was 
accepted  in  satisfaotion;  mere  readiness  to 
perform  the  accord,  or  a  tender  of  perform- 
ance, or  even  a  part  performance  and  readi- 
ness to  perform  the  rest,  will  not  be  snili- 
cient  Ream  v.  /TieA/,  80  D.  472;  Ruh^U  v. 
Lytle,  22  D.  637;  Brooklyn  Bankw.  De  OrauWt 
35  D.  569;  Kromer  v.  //eiVn,  31  R.  491. 

Mere  tender  to  creditor's  counsel  of  smaller 
sum  than  is  due,  a  little  sooner  than  the 
whole  debt  is  due,  without  acceptance  by 
either  the  creditor  or  his  counsel,  is  no  satis- 
faction.   Neam  v.  Kiehl,  80  D.  472. 

Accord  without  satisfaction,  and  refusal  ta 
accept  the  satisfaction  sgreed,  will  not  fur 
nish  ground  for  a  specific  execution.     Mc- 
Kean  v.  Reed,  12  D.  318. 

3.  Part  pajnnent.  — The  payment  of  a 
less  sum,  though  accepted  in  full,  where 
there  is  a  certain  amount  due,  cannot  b% 
taken  as  a  good  accord  and  satisfaction. 
Harrison  v.  Close,  3  D.  444;  Twitcheil  v 
Shaw,  57  D.  80;  Oeiser  v.  Kershner,  23  D 
566;  Rose  v.  Hall,  68  D.  402. 

Thus  a  parol  release  of  a  judgment  for  less 
than  the  amount  due  is  invalid,  although  in- 
dorsed on  the  execution.  Weber  v.  Couch, 
45  R.  274. 

Part  payment,  and  an  agreement  to  take 
the  residue  at  a  future  day,  cannot  be  pleaded 
as  satisfaction  in  bar  to  debt  on  a  bond. 
RusseU  V.  Lyite,  22  D.  637. 

Acceptance  of  part  of  the  amount  of  a 
promissory  note  in  satisfaction  thereof,  and 
its  surrender  to  the  maker,  will  not  dis- 
charge the  latter  if  the  transaction  has  been 
induced  by  his  fraudulent  misrepresenta- 
tions.    Reynolds  v.  French,  30  D.  456. 

Acceptance  of  amount  offered  operates  as 
satisfaction  of  debt  when  the  sum  in  contro- 
versy is  unliquidated,  and  the  party  offering 
atbacjiea  to  his  offer  the  condition  that  the 
sum,  if  taken  at  all,  must  be  received  in  full 
sati.sfaction  of  the  debt,  even  though  the 
yiarty  receiving  the  money  in  so  doing  de- 
clares that  ho  will  receive  it  only  in  part 
payment;  and  this  is  the  rule  in  equity  as 
well  as  at  law,  unless  there  exists  some  spe< 
cial  equitable  ground  of  relief  therefrom. 
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McDameU  v.  Bank  qf  RiUland,  70  D.  406; 
S.  P^  SiocHcm  V.  Frey,  45  D.  138. 

4.  Agreement  to  accept  lees  than  la 
due.  —  Promise  by  creditor  to  accept  from 
his  debtor  less  than  the  amonnt  due  to  him, 
by  way  of  compromise,  is  nudum  pactum  and 
void,  and  cannot  be  set  np  in  bar  as  an  ao- 
cord  and  satisfaction  of  the  whole  claim. 
Daniels  y.  Batch,  47  D.  169;  Seymour  v.  Min- 
turn,  8  D.  380;  Oeiser  v.  Kerahner,  23  D.  666; 
Y<mng  w.  J<mes,  18  K  279. 

Agreement  by  creditor  to  accept  from  his 
debtor  less  sum  in  money  than  is  due  him  on 
a  note  which  is  not  delivered  np,  is  a  mere 
nudum  paetumf  and  no  bar  to  a  recovery  of 
the  balance.  Peanon  t.  ThomawH,  60  D. 
169. 

Fact  that  debtor  is  insolvent  at  time  when 
his  creditor  promises  to  accept  from  him  a 
less  sum  than  is  due,  in  full  satisfaction  of 
the  debt,  does  not  affect  the  question  of  the 
consideration  for  such  promise.     lb. 

Otherwise  if  the  note  is  delivered  up. 
Draper  v.  Hitt,  6  R.  292. 

It  is,  however,  said  that  this  rule  is  en- 
tirely technical,  and  not  very  well  supported 
by  reasons;  hence  it  requires  but  slight  con- 
sideration to  support  such  agreements.  Jones 
V.  Perkins,  64  D.  136. 

Thus  if  the  payment  is  made  or  to  be 
made  at  a  different  place  from  that  ap- 
pointed by  the  contract,  this  is  a  sufficient 
consideration  for  an  agreement  to  accept  a 
less  sum.    lb. 

An  oral  agreement  by  the  maker  of  a  note 
to  pay  and  by  the  holder  to  accept,  before 
maturity,  a  less  sum  than  the  note  calls  for, 
in  full  satisfaction,  is  valid,  and  the  holder 
is  liable  in  damages  for  a  breach  of  it. 
Srhweider  ▼.  Lang,  43  K  202;  Bro(^  t. 
WhiU,  37  D.  95. 

A  creditor's  acceptance  of  a  smaller  sum 
in  satisfaction  of  a  debt,  accompanied  by  the 
execution  of  a  formal  and  absolute  release 
under  seal,  is  valid  and  irrevocable.  Gordon 
V.  Moore,  51  R.  606. 

In  an  action  on  a  liquidated  debt  of  $299, 
the  creditor  orally  agreed  to  accept  $150  in 
full  if  the  debtor  paid  the  costs,  and  re- 
ceived the  $150.  The  debtor  subsequently 
paid  the  costs.  Hcld^  a  good  accord  and 
satisfaction.     Mitchell  v.   WhmUm,  33  R.  24. 

5.  Acceptance  of  note  of  third  per- 
son,* though  for  a  lers  sum,  in  satisfaction 
of  a  debt,  and  payment  thereof,  constitute  a 
good  accord  and  satisfaction,  and  (discharge 
the  debt.  Le  Page  v.  McCrea,  19  D.  469; 
Boyd  r.  HUchcodc,  II  D.  247;  Brooks  v. 
White.,  37  D.  95. 

6.  Promise  to  pay  residue  after  valid 
accord.  —  Moral  obligation  to  pay  residue 
of  debt  discharged  by  accord  and  satisfaction 
does  not  exist,  and  therefore  a  promise  to 
pay  snob  residue  cannot  be  enforced  by  ac- 

*  See  also  Paymsmt,  SL 


tion;  such  obligation  exists  whom  a  debt  is 
discharged  by  we  provision  of  aome  posifcivs 
law,  and  not  by  the  act  of  the  partisa 
Stafford  v.  Bacon,  37  D.  366. 

7.  When  the  defense  may  be  mat  up. 
—  Accord  and  satisfaction  executed,  tboogh 
in  parol,  is  a  good  defense  to  an  Sbctiosi  oa  a 
covenant  in  a  sealed  instrument,  which 
sounds  altogether  in  damages^  elthoujEk 
secured  by  a  penalty.  Cabe  v.  Jattsmom,  51 
D.  386. 

It  is  a  good  defense  to  an  action  or  other 
proceeding  on  a  judgment.  Savage  ▼.  Mntr' 
man,  10  R.  676. 

So  held  where  debtors  reaidinff  in  Peoa- 
sylvania,  and  owning  lands  in  aetw  Jeney, 
agreed  with  a  creditor  to  permit  a  sheriff  • 
s^e  of  such  lands,  and  uiat  Uie  creditor 
should  purchase  the  same  at  the  sale,  sod 
receive  the  deed  in  fall  sadsfaction  of  the 
debt,  the  debtors  ffoing  to  New  Jersey, 
suffering  judgment  against  them  by  default, 
and  the  property  to  be  sold  on  execntioa, 
the  creditor  becoming  the  purchaser  at  a 
sum  less  than  the  debt^     fb, 

8.  When  it  may  not  be.  — Aoeard  and 
satisfaction  cannot  discharge  a  specialty,  al- 
though they  will  discharge  damages  arising 
from  a  breach  of  the  specialty.  MOeheil  v. 
Hawley,  47  D.  260. 

Debt  on  a  judgment  eaonot  be  haired,  at 
common  law,  by  an  accord  and  satisfartion 
by  parol,     lb, 

9.  How  pleaded  and  proved. — Accord 
and  satisfaction  are  admissible  nnder  genersl 
issue,  in  case  for  negligence  occasioning  a  per- 
sonal injury  to  the  plamti£L  Sioektom  ▼.  Frtf, 
45  D.  138. 

The  defense  is  admissible  andar  plea  of 
payment  with  leave  to  give  special  matter  in 
evidence.    Savage  v.  Bvemum,  10  B.  676. 

Plea  of  accord  and  tender  of  the  amonnt  of 
the  accord  and  costs  accrued  is  tantamount 
to  a  plea  of  accord  and  satisfaction.  ^Teirs  v. 
Carron,  49  D.  65. 

The  plea  may  be  filed  in  trespass*  and  may 
be  pleaded  wis  darrem  contiamnanoe^  if  it 
would  have  oeen  a  good  defense  before  the 
plea.     Id, 

10.  Setting  aside  for  firand.  —  Accord 
and  satisfaction  procured  by  the  debtor's 
willfully  misrepresentating  or  suppressing 
any  material  fact  in  the  statement  of  hii 
afiairs  are  void;  and  even  a  sealed  relesss 
based  thereon  will  be  set  aside  in  equity. 
Stafford  T.  Bacon,  37  D.  366. 

AC00T7NT. 

Action  of,  between  tenants  in  eoanacot  set 

CO-TBHANCT,  40l 

A00OT7NT  8TATBB, 

See  AooouiiT8»  2-& 

ACCOUMTING. 
Between  partners,  see  PABniSEBHiPf  II-IK 
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By  ooxnmittoa  ol  Innatie^  Me  IxsAiii  -Pkb- 

aoiva,  21. 
By  facton,  sm  FAeroB8»  17. 
By  gnardianiy  tea  Guabdiam  AMD  Wakd,  26- 

49. 
By  peraonal  rapresentoiiTto^  Me  BzsoDTOitfl, 

Rc:,  12a-143. 
By  stock-broker,  tee  BitOKSM»  18. 
By  tenaato  in  eommoo,  see  Co-tknamct,  21- 


By  tmatetm,  aes  Tkitsts,  47,  63. 

Duty  of  agent  to  aoeonnt,  tee  Aobnct,  48. 

8aito  ia  aqnity  for,  see  Aooouhtb,  13. 

AOCOUKTa 

rBuiliiaeea  the  different  epeelei  of  accovntt,  In- 
eradine  acconnU  atated,  the  voluntary  noderlng 
and  aetttoment  of  accoanti  hetweeu  fiartiei,  the 
openlns  of  accouots,  and  their  correction  in 
equity  in  cases  of  mistake  or  fraud,  and  remedies 
apon  acconnts  and  to  procure  an  accounting. 
Accoonta  of  particular  offleen,  and  of  persons 
stsjiding  in  a  flduciarr  or  trust  relation  to  others, 
arc  treated  else  where.] 

Entriea  in  books  of,  as  evidenoe,  see  En- 

DBNCK»  236,  237. 
Kntriea  in,  by  one  partner,  when  bind  firm, 

aee  PA&TVKBaHiP,  48. 
Interest,  when  allowed  on,  see  Imtbrbbt,  8. 
Of  guardians,  mode  of  settling,  see  Guabdiak 

Ajn>  Ward,  28. 
Beferenoe    in  cases  id  long  acoounts,  see 

RXFBKKMCB,  3,  4. 

1.  Open  or  mutual  accounts. — Where 
diargea  are»  by  mutual  expectation,  made 
with  refersnee  to  fntore  settlement  and  ad- 
justment of  the  account  between  the  parties, 
the  fact  that  one  of  the  parties  was  engaged 
m  diffsrent  employments  and  kept  separate 
day-booka  for  each  cannot  affect  their  rights. 
In  wbatoTsr  manner  the  charges  are  entered, 
thejr  «r«  to  be  treated  as  one  account,  and 
as  if  entered  in  one  common  day-book. 
Hodge  ▼.  Manlep,  60  D.  253. 

l>utinct  items  of  charge  in  open  and 
mutual  acconnt  do  not  constitute  separate 
*^**'"iT,  bnt  it  is  the  balance  of  the  account 
which  constitutes  the  claim  or  debt.     Jb. 

9.  What  ia  an  account  stated.*— A 
stoted  account  is  au  agreement  of  both 
parties  that  all  the  charges  are  true,  and  is 
eoodusiTe  until  leave  is  given  to  surcharge, 
falsify,  or  open  ik  Union  Batik  v.  Knapp,  15 
D.  181. 

Signature  of  the  parties  is  not  necessary 
te  make  an  account  a  stoted  account.  It  is 
sufficient  if  it  be  examined  and  accepted  by 
both,  and  that  acoeptence  may  be  implied 
from  circamstanoes.  Freeman  v.  Howell,  50 
D.  561. 

Where  account  is  made  up  and  rendered, 
the  par^  receiving  it  is  bound  to  examine  it. 
If  be  admito  it  to  be  correct,  it  becomes  a 
stoted  account  and  binding  on  both  parties; 
BO,  also^  if  he  neitiier  admite  nor  makes  ob- 

*  Hole  on  dsflnltion  snd  elements  of  account 
staled, «  D.  K-M.  I 


jection  within  a  reasonable  time,  his  siloncs 
will  be  construed  into  an  aocniesoenoe  in  ite 
justoess,  and  it  becomes  binding  as  a  stoted 
account.     Langdan  v.  Eoane,  41 1).  60. 

8.  When  presumed  from  lapse  of 
time  and  silence.  —  Account,  to  m  made 
stoted  account,  need  not  be  signed  by  the 
parties;  it  is  treated  as  being  a  stotod  account 
by  acquiescence,  under  ordinary  circum- 
stonces,  between  merchanto  at  home,  when 
presented  and  no  objection  made  thereto 
after  the  lapse  of  several  posto  Brown  v. 
Vandyke,  65  D.  260. 

Examination  and  acoeptonce  are  presumed 
where  one  retoins  an  account  rendered  be- 
yond a  reasonable  time  for  examination 
without  objecting  to  ite  correctoess,  and  in 
addition  thereto  draws  for  and  receives  the 
balance  shown  by  such  account.  Loekwood 
V.  Thome,  62  D.  81. 

What  is  a  reasonable  time  ia  determined 
by  reference  to  the  relations  of  the  parties, 
or  the  usual  course  of  business  of  tne  par- 
ticular class  of  persons  concerned.  Freeman 
V.  Hotoell,  50  D.  661. 

The  doctrine  of  liability  from  retoining  a 
stoted  account  without  objection  is  only  ap 
plicable  between  merchants,  but  between 
other  parties  sneb  retention  is  a  circnmstonce 
for  the  consideration  ol  the  jnry.  Anding  v« 
Levy,  34  R.  435. 

4.  Admission  of  balance  due  on  ac- 
count renders  a  party  liable  in  account 
stoted.     Taseey  v.  Church,  89  D.  66. 

6.  Settlement  of  accounts.  —  Some- 
thing must  be  shown  to  have  been  given  in 
discharge  of  an  itom  of  account  canvassed 
and  disallowed  at  a  settlement  of  accounts, 
in  order  to  make  such  settlement  amount  to 
an  accord  and  satisfaction  or  compromise  of 
the  disputed  itom  of  account.  Bright  v. 
(Mman,  77  D.  96. 

some  consideration  must  be  shown  for  aa 
agreement  or  promise  to  relinquish  such  a 
demand,  where  a  noto  for  a  balance  is  given. 
lb, 

6.  Be-examining  in  equity.* — Courto 
of  equity  will,  on  a  proper  case  being  made, 
re-examme  accounto  settled  by  the  probate 
court;  such  settlement  bein^  only  prima 
facie  correct,  and  not  conclusive.  Braekew 
ridge  v.  HolUind,  20  D.  123. 

Equity  will  not  take  cognizance  of  an  ac- 
count, unless  it  is  so  complex,  ete.,  that  it 
cannot  be  arranged  in  a  court  of  law. 
PrifUup  V.  Mitchell  63  D.  258. 

The  jurisdiction  depends  upon  whether 
the  accounto  are  mutual  and  complicatod; 
if  not,  jurisdiction  will  not  be  entertained. 
Smilet/  V.  Bell,  17  D.  813. 

7.  Right  to  show  mistake.  —  Where 
a  party  has  acknowledged  the  correctoess  of 
an  account,  he  is  not  estopped  from  showing 

*  Note  on  power  of  equity  to  correct  or  iet  aside 
settlement  of  sccountSf  or  distribution  of  estates 
to  prohate,  tf  D.  7i4-76L 
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that  the  acknowle<lgment  was  fonnded  on  a 
mistake,  and  that  the  aocount  is  not  correct. 
Dickerson  t.  Nabb,  2  D.  725. 

Where  it  is  claimed  that  settlement  of 
accounts  at  which  an  item  b  canvassed  and 
disallowed,  and  a  note  given  for  a  I)alance, 
involves  an  admission  that  the  party  taking 
the  note  was  not  liable  for  the  disputed 
item,  such  admission  may  be  shown  to  have 
been  made  in  ignorance  or  mistake,  and  thus 
without  force  or  effect  as  a  bar.  Bright  v. 
Coffnian,  11  D.  96. 

8.  Opening  accounts  for  fraud  or 
mistake.  —  Settled  or  stated  accounts  are 
deemed  conclusive  between  the  parties,  nn- 
less  some  fraud,  mistake,  omission,  or  inac- 
curacy  is  shown;  and  they  will  not  generally 
be  opened,  but  at  most  only  liberty  granted 
to  surcharge  and  falsify,  unless  in  cases  of 
apparent  fraud.  Brown  v.  Varuiyke,  56  D. 
250. 

Where  an  account  has  been  settled,  bal- 
ance struck,  and  security  given  for  its  pay- 
ment, a  party  complaining  of  fraud  or  mis- 
take must  allege  it  Hpecifically  and  prove 
the  allegation,  before  a  court  will  all(»w  him 
to  unravel  the  account.  Langdon  v.  Roane., 
41  D.  60. 

He  must  state  in  his  bill  the  real  objec- 
tion; the  omission  cannot  be  supplied  upon 
the  hearing.     Nour8f  v.  Prime,  111).  403. 

9.  Bight  of  action  on  an  account 
stated.*  —  Item  of  account  canvassed  and 
disallow dd  at  a  settlement  of  accounts,  upon 
which  a  note  for  the  balance  is  given,  may 
be  made  the  foundation  of  suit  or  set-off 
afterwards,  if  no  fraudulent  representation 
or  practice  occurred  at  the  settlement. 
BrigH  v.  Cofman,  11  D.  96. 

Account  stated  does  not  lie  for  damages 
for  breach  of  a  contract,  where  there  has 
been  no  actual  settlement  or  adjustment  be- 
tween the  parties.  Fraley  v.  Bup/tetm^  51 
D.  486. 

10.  Matters  of  defense.  —  A  contract 
of  A  to  pay  an  amount,  to  be  ascertained 
upon  a  statement  of  accounts  between  A  and 
B,  and  authorizing  payments  to  be  made 
thereon  in  one,  two,  and  three  years  by  a 
firm  of  which  A  is  a  member,  but  without 
an  agreement  of  B  to  ext&nd  the  time  of 
|>ayment,  is  not  a  bar  to  an  action  upon  the 
account  stated.  Pomroy  v.  Parndec,  74  D. 
328. 

1 1.  Pleading.  —  Bill  for  general  account 
must  be  amended  when  the  defendant  sets 
forth  a  stated  account.  Brown  v.  Vandyke^ 
55  D.  21)0. 

12.  Judgment. — There  are  two  judg- 
ments in  action  of  account:  1.  That  plain- 
tiff and  defendant  account  together;  and 
2.  That  plaintiff  or  defendant  recover  the 
balance  found  to  be  due.  McPhemon  v. 
McPherson,  53  D.  416. 

*  See  note  on  what  are  and  condusiveneM  el 
sooosnts  stated,  <U  1>.  Ki-M. 


In  account  against  co-tenants,  it  is 
require,  as  a  preliminary  question  before  Ihi 
first  judgment,  that  plaintiff  and  defenduit 
account  togeUier,  is  given,  that  plaintiffii 
should  prove  to  the  jury  that  defendant  hu 
received  more  than  a  just  share  of  profits.  Ik 

13.  Suit  in  equity  for  an  accounting. 
—  Part  ovmers'  remedy  for  adjustment  oH 
accounts  between  themselTes  is  by  soit  ia 
equity.     Milbum  v.  Ouyiher^  50  D.  681. 

Adjustment  of  accounts  among  pert  own* 
ers  of  ships,  relative  to  profits,  is  matter  of 
chancery,  not  admiralty  juriadictiQoi,  is 
England     StaU  v.  Judge  WaiU,  26  D.  507. 

Bill  for  account  by  major  part  of  ewnen 
of  vessel  against  the  other  joint  owners  misl 
state  the  tacts  upon  which  the  latter  bavt 
made  themselves  liable  to  render  an  aoooon^ 
and  refusal  on  their  part  to  do  so;  a  men 
allegation  that  defendants  have  had  posses- 
sion of  the  vessel,  and  that  they  andplaio' 
tiffs  are  joint  owners  of  it,  without  statin| 
that  defendants  have  received  more  thai 
their  proportion  of  the  avails  or  earnings,  <m 
that  they  have  received  any  such  avails  oc 
earnings,  or  that  they  have  ever  employed 
her  in  any  business  or  manner  whatever, 
either  on  account  or  for  benefit  of  themeelvsi 
or  plaintiffs,  lays  no  foundation  for  a  bill  d 
account.     SouUaoorth  v.  Smith,  71  D.  72. 

When  a  bill  seeks  an  aocount  of  ore  dag; 
a  court  of  equity  will  decree  it  in  a  propa 
case,  because  the  working  of  the  mine  ts  « 
kind  of  trade,  but  plaintiff  must  abow  hit 
possession.     Bracken  ▼.  Pretton,  44  D.  41 2L 

In  bill  for  accounting  for  prooeeda  of  log^ 
the  price  paid  by  defendant  for  aawing,  si 
well  as  all  necessary  expenses  in  setting  th4 
logs  into  the  mill,  measuring,  piling  tnem, 
and  marketing  the  lumber,  were  properif 
allowed  and  made  a  seneral  charffe  npon  tbs 
gross  proceeds;  but  defendant's  olaim  for  re- 
pairs  made  on  the  saw-mill  where  the  Ingt 
were  sawed  was  properly  disallowed.  Sam- 
born  V.  KiUredge,  50  D.  5& 

Complainant  referring  his  claim  to  parfcie> 
ular  source  of  title  in  a  bill  for  an  aocooot- 
ing,  which  fails,  cannot  claim  title  from  sn« 
other  source,  where  he  has  not  allesed  thest 
circumstances  in  his  bill  as  a  groond  of  titisi 
lb. 

Equity  will  retain  jurisdiction  of  a  hill  for 
an  accounting,  although  the  aubjeet-matter 
of  the  bill  does  not  comprise  any  motasl 
dealings  or  matters  of  contract  between  the 
parties,  and  an  action  at  law  miffht  have 
been  sustained,  where  the  bill  eeeks  a  dis- 
covery and  the  discovery  is  mads  by  the  an- 
swers,    lb, 

ACCRETION. 

Title  by,  see  Rkal  Propkktt,  17;  RxraiiAy 

K1UHT.S,  14. 

ACCUSED  PEBSON& 
CredibUity  oU  ms  WiTMiGBUi,  7flL 
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lieiiig  clerka  of  courts  of  record.     JcanM  v. 
FUk\  47  D.  111. 

Otlicer  holding  under  provisional  gorem- 
meut  of  Kentucky  is  incompetent  to  take 
acknowledgments,  and  a  deed  recorded  npon 
dnch  acknowleds^uieiit  cannot  be  considered 
as  constructive  notice,  nor  can  a  certitied 
copy  thereof  be  regariled  as  evidence.  Simp- 
son V.  Lov^nff,  96  I).  252. 

Magistrate  interested  in  obtaining  a  con- 
veyance cannot  take  the  wife's  acknowl- 
edgment thereto.  WUJar$  v.  Bcurd^  82  D. 
764. 

A  justice  of  the  pence  cannot,  do  an  official 
act,  or  exercise  a  jmiicial  function,  out  of  his 
district,  and  therefore  an  acknowledgment, 
taken  in  one  county  l)erore  a  justice  of  the 
peace  of  auotlier  county,  where  the  land  lies, 
IS  void.     8ham  r.  Avd^raon^  10  D.  421. 

A  conveyance  acknowledged  by  grantor 
and  wife,  before  two  justices,  in  a  county  in 
which  they  did  not  reside,  and  in  which  the 
land  was  not  situated,  is  not  admissible  in 
evidence;  but  parol  evidence  may  be  received 
to  prove  that  grantor,  although  stated  in  the 
deed  to  reside  in  a  particular  county,  was  a 
resident  of  the  county  in  which  the  deed 
was  acknowledged.  Oittings  ▼.  Hallf  2  D. 
602. 

Power  of  attorney  for  conveyance  of  lands 
falls  within  both  the  letter  and  spirit  of  Vir* 
ginia  Revised  Code,  chapter  09,  page  363, 
section  7,  authorizing  deeds  to  be  acknowl- 
edged  l>efore  any  two  justices  of  the  peace 
for  any  county  or  corporation  within  the 
United  States.  Shanks  v.  Lancaster^  60  D. 
108. 

8.  Sufficiency,  g^enerally.  —  Statement 
by  alleged  grantor  to  notary  who  certified  to 
acknowledgment  that  signature  is  his  is 
good  and  sufficient  evidence  of  the  execution, 
and  may  he  proved  by  the  officer.  Jansen 
V.  McCahUU  83  D.  84. 

4. of    acknowledgnnexits    taken 

in  sister  state.  —  Certificate  of  acknowl- 
edgment of  mortgage  of  lands  in  Iowa,  in 
accordance  with  laws  of  another  state  where 
made,  is  insufficient  under  Iowa  Revision  of 
1800,  sections  2246  and  2246,  if  it  fails  to 
comply  with  form  required  in  Iowa,  and 
there  is  no  seal  attached  by  the  court  or  offi- 
cer taking  the  acknowle<lgmeut,  nor  any 
certificate  under  the  proper  authority,  attest- 
ing the  official  character  of  such  officer,  as 
required  by  those  sections.  Jone»  v.  Berb- 
BJtire,  83  D.  412. 

5.  Acknowledgment  by  ag^nt  or  at- 
torney. —  Signature  of  grantor,  affixed  by 
thinl  person  at  former's  request  and  in  his 
immediate  preKence,  is  as  nmch  his  signature 
afi  thongh  it  had  been  written  by  himself. 
Jattmi  V.  McCahili,  83  D.  84. 

An  acknowledgment,  made  by  an  agent  as 
his  voluntary  act  and  deed,  becomes  the  vol- 
untary act  and  deed  of  the  principal,  where 
ha  afterwards  rtwoguiies  the  act  of  tb«  ageni 


I>«clara.taons  of,  in  murder  trials  see  Uom- 

Gn>B,  39,  53. 
Good  chairacter  of,  as  a  defense,  see  Homi- 

CIDB.  47. 
Kaming,  ia  indictment,  see  Indictment,  12. 

ACXKOWI^SDGMENT. 

[I Deludes  only  decisions  relative  totbeneoes- 
■Ity,  talliciency,  and  e<^ect  of  the  acknowledc- 
ment  of  the  executlou  of  a  writtuu  insirnii:eiU 
to  entitle  it  to  record,  or  make  It  admissible  in 
cviUcnee;  and  the  roles  peculiar  to  such  ackuowl- 
cdinnents  by  nuirrled  women.] 

Of  conveyances,  by  married  women,  see 
also  UirsBAND  AKD  Wirs,  70-72. 

Of  deede,  generally,  see  Dbeds,  II. 

Of  mortgages,  see  Moktgaoi»,  14. 

Of  sheriff's  deed,  see  Execution,  131. 

Parol  eTideooe  to  explain,  see  EtnosNCB,  97. 

Power  of  notary  to  take,  see  Noiauiks  Pub- 
lic; 3u 

To  rerire  outlawed  debt,  see  Limitations 
ov  AcnoNs,  V. 

WheoreriveB  debt  discharged  in  insolrency, 
eee  Insolvbkcy,  28-30. 

See  also  Nbw  Promise. 

I.  Obnbrallt. 
IL   Bt  Mabried  Women. 

L  Generally. 

1.  Vooeflsity  of  acknowledgment  — 
Time,  etc.*  —  Acknowledgment  of  proof 
of  execution  of  deed  is  essential  part  of  it, 
withoat  which  the  deed  cannot  be  recorded 
«o  as  to  oonatitate  notice.  Wo{f  v.  Fogarty, 
65  D.  509. 

Aeknowledgiaeat  of  a  sheriff  *s  deed  is 
inditfpeiiaable,  and  will  not  be  presumed. 
BoatU  ▼.  Symmut  13  D.  621. 

Certiiicate  of  acknowledgment  does  not 
depend  for  its  validity  upon  its  l>eing  made 
matter  of  record,  but  a  deed  cannot  be  re- 
eonrded  withoat  soch  a  certificate  as  the  stat- 
ate  requires.     Jordan  v.  Cortf,  52  D.  516. 

Acknowledgment  of    deed    need    not  be 
taken  at  any  speci(ie<l  time;  it  is  only  ncces- 
that  it  should  be  taken  after  the  deed 

executed;  if  it  were  made  at  any  time  lie- 
tveen  the  making  of  the  deed  and  the  bring- 
ing of  the  smit,  it  would  be  good.  Finher  v. 
Bvuhtr,  53  D.  436. 

8.  Power  to  take. t — United  States  con- 
sul Ilea  power  io  take  aoknowledgment  of 
deeds  in  a  foreign  country,  and  a  deed  so 
acknowledged  before  him  is  entitled  to  regis- 
try in  Mastachnsetta.  Scanlan  v.  Wright  25 
D.  344.    . 

Yiee-ehanoellor  has  no  authority  to  take 
acknowledgments  of  sealed  instruments. 
Bidftbock  ▼.  Levy,  35  D.  682. 

derka  of  probate  courts  have  power  to 
take  acknowledgments  of  deeds  of  married 
women  oonreying  their  separate  estate,  they 

*  Kotc  on  acknowledgment  of  conveyances,  41 

f  Note  on  what  disqualification  prevents  officer 
—  teklikg,lttA.76$,»ab 
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bj  ngnins  the  instrament  himMlf .    Sowden 
T.  (M^,  96  D.  125. 

Person  who  appears  before  magistrate  and 
dal^  acknowledges  execution  of  deed,  to 
which  his  name  was  subscribed  by  another 
in  his  absence,  thereby  recognizes  and  adopts 
the  signature  as  his  own.  iartleU  v.  Drah% 
97D.  92. 

A  certificate  of  acknowledgment  to  a  ohat- 
td  mortgage  executed  b^  attorney,  where 
there  is  no  statute  prescribing  the  mode  of 
certifying  acknowledgments  to  instruments 
executed  by  attorney,  is  sufficient,  if  in  form 
as  given  in  the  facts  of  this  case,  and  states 
the  truth  as  to  the  person  who  appeared  be- 
fore the  officer.     Sowden  v.  Craig,  96  D.  126. 

6.  Form  and  contents  of  the  certifi- 
cate. — 1 .  Oenerally,  — Certificate  of  acknow- 
ledgment to  deed  is  to  be  sustained,  if 
possible;  and  in  support  of  it^  ref  erenoe  may 
oe  had  to  the  instrument  to  which  it  is  at- 
tached.    Touchard  ▼.  Crow,  81  D.  108. 

Certificate  oi  acknowledgment  of  deed 
or  mortgage  that  fails  to  state  the  fact  of  the 
aoknowledffment  is  insufficient.  Bryan  v. 
BamWat,  68  D.  340. 

Acknowledgment  of  sheriff's  deed  is  suffi- 
ciently proved  by  the  certificate  of  the  pro- 
thonotary  indorsed  thereon  under  the  stat- 
utes of  Pennsylvania.  Diik&nn/an  v.  ParrUh, 
47  D.  455. 

Under  Virginia  Revised  Code,  chapter  99, 
page  363,  section  7,  although  the  form  of 
the  certificate  of  acknowledgment  given  in 
the  act  states  that  the  party  desired  the  jus- 
tioes  ''to  certify  the  acknowledgment  to 
the  clerk  of  Uie  county  or  corporation  court 
(A 1  in  order  that  the  same  may  be  re- 
corded," yet,  if  this  desire  of  the  grantor  is 
not  expressed  in  the  certificate,  the  recorda- 
tion of  the  deed  is  nevertheless  sufficient,  if 
it  has  been  made  in  the  proper  county;  the 
only  object  in  expressing  such  desire  is  to 
show  the  county  or  corporation  in  which  the 
law  requires  the  deed  to  be  recorded. 
Shatika  v.  Lanecutert  50  D.  108. 

2.  Date  and  tignaiure,  — Dating  acknowl- 
edgment before  execution  of  deed  does  not 
invalidate  the  deed,  and  it  is  admissible  in 
evidence,  where  such  antedatina  was  a  mere 
elerical  mistake,  which  deed  itself  sufficiently 
corrected.    Fiaher  v.  Butcher,  53  D.  438. 

Certificate  of  acknowledgment  of  deed  is 
not  valid  unless  •nbseribed  by  the  officer. 
His  name  written  in  the  body  of  the  certifi- 
cate is  not  sufficient.  MartUm  v.  Bradshaw, 
100  D.  152. 

3.  SeaL  —  Certificate  of  acknowledgment 
to  deed  attested  by  deputy  county  clerk, 
with  seal  of  court  affixed,  is  sufficient  to  au- 
thorijEe  the  record  of  the  deed,  under  laws 
providing  that  the  acknowledgment  must  be 
taken  by  the  derk  of  a  court  having  a  seal, 
and  that  the  county  derk  is  ex  officio  clerk 
of  all  courts  having  a  seal,  except  the  su- 
preme oonrt.     Toudkurd  v.  Crow,  81  D.  108. 


Official  seal  of  notary  is  indispeosabli 
part  of  his  certificate,  and  unless  each  ssal 
IS  added,  the  certificate  has  no  validity  or  effi- 
cacy.    Mason  v.  Brock,  52  D.  490. 

Notary  cannot  use  scrawl  or  private  seal 
for  this  purpose.  The  provision  of  law  per- 
mitting certain  officers  to  use  their  private 
seals,  until  they  shall  be  provided  with  pul>- 
lic  seals,  has  no  application  to  a  notaury.  He 
has  to  provide  himself  with  an  official  seal 
lb. 

4.  Place  qf  acknowledgment  need  not  fullj 
appear  from  the  certificate  itself,  provided  it 
can  be  ascertained  with  sufficient  certainty 
from  an  inspection  of  the  whole  inatmmeal 
Brooki  V.  ChapUn,  23  D.  209;  FuMrman  v. 
Loudon,  15  D.  608. 

Where  the  venue  to  a  certificate  of  ao> 
knowledgment  is  simply  "County  of  New 
Tork,*^  and  there  is  nothing  in  the  certificate 
nor  in  the  deed  indicating  in  what  state  tiie 
acknowledgment  was  taKcn,  the  acknowl- 
edgment was  insufficient,  and  the  deed  not 
admissible  in  evidence.  Hardin  ▼.  Kirk,  96 
D.  579. 

Objection  that  name  of  county  is  omitted 
in  caption  to  acknowledgment  of  deed  in 
obviated  by  proof  that  the  justice  who  touk 
the  acknowledgment  was  a  justice  of  the 
peace  of  the  county  where  it  was  taken,  and 
that  he  took  it  as  such  justice.  Qrakam  v. 
Andernon,  92  D.  89. 

5.  Identity  q/*  forty,  —  Certificato  of  ao- 
knowledgment  te  mortgage  sufficiency  idea- 
tifies  the  party  executing  the  inatroment, 
where  it  states  that  the  "above-named  mort- 
g8|;or  "  personally  appeared  before  the  certi- 
fying ofiicer  and  was  "  personally  known  "  to 
him  "as  the  identical  person  who  execoted 
said  mortgage  "  and  "acknowledged  the  same 
as  his  free  act  and  deed  for  purposes  therein 
expressed."    lAwngeton  v.  KeUeUe,  41  D.  IdS. 

Acknowledgment  to  deed  contsaning  blank 
space  where  word  "  known  "  should  appear 
in  the  clause  "  who  is  personally  known  to  " 
the  officer  to  be  the  real  person  who  executed 
the  deed,  is  fatally  defective.  TtiUy  t. 
Davi$.  83  D.  179.  &  P.,  WoVt.  Fogmig,  65 
D.  509. 

7.  Proof  of  officer**  authority.— 
A  certificate  of  acknowledgment  of  a  deed, 
in  which  the  person  taking  the  aaknoiHed(^ 
ment  ^ves  himself  no  official  designatioB  or 
title,  IS  insufficient,  and  the  record  of  tbe 
deed  is  invalid.  Johnmm  ▼.  ffatmet,  15  D. 
533. 

Failure  in  an  acknowledgment  to  show  tbe 
official  character  of  the  person  by  whom  it 
was  taken  is  not  fatid,  and  may  be  remedied 
by  evidence  of  such  official  character.  Bifer 
V.  Blnyre,  41  D.  410;  Bemut  v.  Paint,  32  D. 
765. 

Official  character  of  justice  is  sufficiently 
shown  by  certificate  purporting  to  have 
been  executed  in  a  particular  county,  asd 
stating  that  the  officer  ie  '*«i  metiag  jutiM 
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of  the  peace,**  without  saying  of  what  coanty. 
LwmffsUm  v.  KeUelle,  41  D.  166. 

AckDowledgment  is  safficient  to  render 
deed  admissible  in  evidence,  where  notary, 
in  his  certificate  to  deed  conveying  land  in 
Livingston  Connty,  describes  himself  as  a 
notary  public  within  and  for  the  county  of 
Livingston,  though  he  appends  to  his  aigna- 
tore  the  words  "Notafy  Public  Howard 
County."  Merchant'  Bank  v.  Harrison,  93 
D.  285. 

8.  Certificate  of  proof  by  sabacrib- 
ingr  witnesaea.  —  Certificate  of  proof  of  a 
deed  must  state  that  the  subscribing  witness 
examined  by  the  officer  knew  the  person 
who  executed  the  deed,  and  a  statement  that 
he  saw  him  sign  it  is  not  sufficient  proof  of 
his  identity,     jtckson  v.  Os6om,  20  I).  649. 

Certificate  of  acknowledgment  to  deed 
made  without  state,  for  lands  within  state, 
cannot  be  taken  by  a  notary  under  the  stat- 
ute of  Illinois;  it  must  show  that  the  deed 
was  "proved"  by  the  oaths  of  the  subscrib- 
ing witnesses,  and  not  merely  that  they 
*'  acknowledged  "  that  the  grantor  executed 
it  in  their  presence.  ChoUau  v.  Jones,  50 
D.  460. 

Certificate  must  state  that  answers  of  wit- 
ness were  sworn  to  before  the  officer  taking 
the  acknowledgment.    PaUon  v.  King,  84  D. 


9.  Bffect  of  the  certificate  as  evi- 
dence. —  The  certificate  of  a  magistrate  of 
the  acknowledgment  of  a  deed  or  mortgage 
is  a  judicial  act^  and  conclusive  in  the  ab- 
sence of  fraud  or  duress  as  to  the  facts 
therein  stated.  Heeter  v.  OUugow,  21  R.  46. 
Contra,  Dodoe  v.  HoUinahead,  80  D.  433. 

The  certificate  is  of  no  value  as  to  fact 
stated  in  it  if  the  law  did  not  intrust  the 
officer  to  certify  to  such  fact  Draper  v. 
Bijaon,  57  D.  257. 

10.  Effect  of  defects  in  certificate.* 
—  effective  certificates  of  acknowledgment 
are  not  cared  by  Iowa  Revision  of  1860,  sec- 
tion  2248,  if  made  after  that  section  took 
effect.     Jom$  v.  Berkshire,  83  D.  412. 

Mortgage  defectively  acknowledged  is  ad- 
missive in  evidence  against  the  mortgagor, 
and  also  against  a  subsequent  purchaser,  if 
followed  by  evidence  that  he  purchased  with 
actual  notice  of  its  existence.     lb, 

11.  Correcting:  mistakes  and  de- 
fects, f  —  Mistake  in  certificate  of  acknowl- 
edgment may  be  corrected  at  any  time  by 
the  officer  that  made  it.  Jordan  v.  Corey, 
52  D.  516. 

XL  Br  Marbisd  Womsn. 

Id.  Private  examination,  apart  firom 
hnebaiid.  —  It  is  necessary  to  constitute 
valid  conveyance  of  real  estate  by  a  married 
woman,  and  of  the  essence  of  the  execution 

*  When  fatally  defective,  see  note,  88  D.  180, 18L 
t  Note  on  amend  i'lg  and  perfecting  oerUiicate, 


of  the  instrument,  that  her  acknowledgment 
be  taken  separate  and  apart  from  her  hus- 
band, and  that  she  acknowledge  that  she 
executed  such  instrument  freely  and  wiUi* 
out  any  fear  or  compulsion  from  any  one. 
Dodge  v.  HolUnshead,  80  D.  4.^;  PhUips  v. ' 
Oreen,  13  D.  124. 

The  acknowledg  men  t  should  state  that  aame 
had  been  made  neparate  and  apart  from  her 
husband,  and  that  she  was  examined  pri- 
vately touching  the  same.  WarrtM  v.  Browm, 
67  B.  191. 

Deed  of  married  woman  ii  void  as  to  her 
where  certificate  fails  to  show  her  privy 
examination,  as  required  by  law.  Heafy  v. 
Rowan^  52  D.  94;  Jordan  v.  Corey,  52  D. 
516. 

Stating  that  she  voluntarily  consented  will 
not  cure  the  defect;  nor  will  the  testimony 
of  the  officer  be  admissible  to  prove  a  sepa- 
rate examination.  Joardan  v.  Jourdan,  II 
D.  724. 

18.  How  fiar  certificate  must  follow 
statute.  —  Certificate  of  acknowledgment 
is  essential  part  of  due  execution  of  deed  by 
which  Sk/eme  covert  transfers  her  real  estate, 
and  unless  such  certificate  is  in  substantial 
compliance  with  the  statute,  no  title  passes 
by  the  deed.     Mason  v.  Brock,  52  D.  490. 

Therefore,  where  the  certificate  merely 
stated  that  the  wife  was  separately  exam- 
ined, and  that  the  contents  of  the  deed  were 
made  known  to  her,  but  did  not  state  that 
she  voluntarily  executed  it,  it  was  held  in- 
sufficient.    Evans  v.  CommomoeaUhy  8  D.  711. 

So  held,  also,  of  a  certificate  stating  merely 
that  the  husband  and  wife  appears  before 
the  magistrate  and  "acknowledged  the 
indenture  to  be  their  act  and  deed,  and 
desired  the  same  to  be  recorded,  she  beins 
of  full  age,  and  by  him  examined  apart. 
Watson  V.  Mercer,  9  D.  41 1. 

A  certificate  substantially  complying  with 
the  requirements  of  the  statute  is  sufficient^ 
and  the  form  is  immaterial;  but  if  there  is  a 
departure  in  any  essential  particular  from 
the  legal  requisites,  the  estate  is  not  di- 
vested. Hughes  v.  Lane^  50  D.  436;  3fe/e- 
Urer,  rarrf,  6  D.  417. 

An  adherence  to  the  form  prescribed  by 
the  statute  is  not  essentially  requisite,  and 
the  omission  of  words  deemed  essential  can 
be  supplied  by  words  of  equivalent  import 
and  siffnification.  But  where  the  word 
'*  fear,  as  required  by  the  statute,  was 
omitted  from  the  certificate,  and  no  word  of 
similar  import  or  meaning  substituted,  it 
was  held  defective.  HolUngsworih  v.  ifc- 
Donald,  3  D.  545. 

Where  a  statute  required  the  wife  to 
make  acknowledgment  that  she  executed  a 
conveyance  without  coercion  or  compulsion 
of  her  husband,  a  certificate  stating  that 
"she,  being  of  full  age,  separate  and  apart 
from  her  said  hus1)and,  examined  and  the 
full  contents  made  known  to  her,  volantsril/ 
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oonsenting  fchereto/'  waa  a  substantial  oom- 
pliance  with  the  law.  HhaUer  v.  Brand,  6 
D.  482. 

Where  a  statute  requires  that  a  feme 
covert  should  be  *'  privately  exauiiued,  out 
of  the  hearing  of  her  husbaad,"  and  tiie  cer- 
tificate stated  "that  she,  being  privately 
examined,  did  declare,"  etc.,  omitting  the 
words  **out  of  the  hearing  of  lier  husband," 
there  was  a  substantial  compliauce  with  tlie 
statute.      Wehsfer^s  Leasee  v.  hall,  1   D.  370. 

14.  Oertiflcate  must  show  officer's 
authority.  —  A  certificate  of  ackuowlcilg- 
inent  of  a  deed  by  a  husband  and  wife  will 
not  be  good  if  it  does  not  clearly  show  that 
it  was  taken  by  an  officer  authorized  by  law. 
CoMfUy.  Cooke,  11  D.  610. 

A  deed  by  husband  and  wife,  executed  in 
B.  County,  Maryland,  and  acknowledged 
before  two  justices  of  that  county,  whose 
certificate  was  accompanied  by  the  attesta- 
tion of  the  clerk  of  the  county  court,  under 
the  seal  of  the  court,  "  that  the  persons  who 
took  the  acknowledgment  were  justices  of 
the  peace,  and  that  there  were  no  ml^s- 
trates  superior  to  them  in  B.  (>ounty,  is 
duly  acknowledged  within  the  act  which 
gives  effect  to  acknowledgments  by  husband 
and  wife  "  made  before  any  mayor  or  chief 
magistrate  or  officer  of  the  cities,  towns,  or 
places  where  such  deeds  are  or  shall  be  made 
or  executed,  and  certified  under  the  common 
or  public  seal  of  such  cities,  towns,  or  places. 
Mc/fUii^e  y.  Ward,  6  D.  417. 

15. and  that  contents  of  instru- 
ment were  made  known  to  wife.  — 
Where  it  does  not  appear,  from  the  certificate 
of  acknowledgment  of  a  deed  by  a  married 
woman,  that  the  contents  of  the  deed  were 
made  known  to  her  by  the  officer  taking  the 
acknowledgment,  or  that  she  did  in  fact 
know  them,  her  acknowledgment  is  incur- 
ably defective,  and  does  not  bar  her  dower. 
Baniet  v.  Barnel,  16  D.  616;  WaUon  v.  Baileif, 
2  D.  462. 

Omission  to  state  in  certificate  that  *'  the 
contents"  of  the  deed  "were  made  known 
and  explained  to  her,"  as  prescribed  in  the 
Illinois  statute,  is  immaterial  where  the  cer- 
tificate states  that  she  '*  was  made  acquainted 
with  the  contents.**  Omission  to  state  in 
such  certificate  that  the  /erne  **  does  not  wish 
to  retract  **  is  also  immaterial,  those  words 
in  the  statute  forming  no  part  of  the  ac- 
knowledgments Hughes  ▼.  Laiie,  50  D.  436. 
S.  P.,  as  to  the  first  point,  Jcuwon  v.  McCa- 
hill,  83  D.  84. 

Certificate  which  states  that  "she,  boing 
of  full  age,  separate  and  apart  from  her  )ms- 
band,  by  me  examined,  declared  that  she  did 
voluntsrily,  of  her  own  free  will  and  acc(ird, 
seal  and  acknowledge  the  within  indenture 
without  coercion  of  her  said  husband*  the 
contents  bein^  by  me  first  made  known  to 
her,"  ia  tufficieatto  Jamiaom  ▼.  Jojnuon,  31 
D.  536. 


16.  Effect  of  defects  in 
—  Certificate  of  a  judge  or  justice,  of  the 
acknowledgment  of  a  deed  by  a  maxiied 
woman,  is  to  be  judged  solely  by  what  ap- 
pears on  the  face  of  the  certificate.     lb. 

Parol  evidence  of  what  passes  at  the  time 
an  acknowledgment  is  taken  and  certified  is 
inadmissible,  except  in  cases  of  fraud  or  iia- 
positiou.     10, 

The  certificate  may  be  amended  by  insert- 
ing therein,  by  the  officer  who  made  it,  a 
statement  that  her  acknowledgment  was 
made  without  the  hearing  of  her  husband; 
aud  the  certificate,  when  so  amended,  will 
have  the  same  effect  as  if  it  had  been  prop- 
erly made  at  first.  Jordan  v.  Corey,  52  D.  516. 

The  certificate  of  acknowledgment  to  a 
deed  by  a  husband  and  wifc(*iBertified  in  the 
usual  form,  that  the  grantors,  naming  them, 
personally  appeared  and  acknowledged  the 
deed,  aud  continued :  "And  the  said  ^ 
wife  of  said ,  having  been  by  me  exam- 
ined, separate  and  apart,*'  etc.,  acknowl- 
edged it,  following  the  prescril>ed  form. 
J/eid,  1.  That  the  certificate  was  insufBcient, 
and  that  the  deed  could  not  be  read  in  evi- 
dence; and  2.  That  the  certifying  officer 
could  not  afterward  amend  the  certificateu 
MerriU  v.  Yates,  22  R.  128. 

17.  Statutes  curing^  defects. — Acts 
passed  to  cure  defects  in  ackuowled^meati 
of  deeds  by  married  women  are  constita- 
tional;  but  such  acts  do  not  affect  judgments 
rendered  prior  to  their  passage.  AtrmeL  v. 
Barnet,  16  D.  616. 

A  certificate  of  acknowledgment  of  a  re- 
lease by  a  husband  and  wife,  omitting  to 
state  that  the  wife  was  separately  examined, 
is  made  good  by  the  act  of  the  3d  of  Apnl, 
1826,  which  b  constitutional.  Tate  v.  Stooit^ 
fooa,  16  D.  546. 

Ohio  statute  of  1835,  concerning  acknowl- 
edgment of  deeds  of  married  women,  does 
not  disturb  vested  rights  nor  impair  ths 
obligation  of  contracts,  nor  assnme  to  con- 
trol or  exercise  judicial  powers,  and  its 
constitutionality  cannot  be  assailed  on  thosi 
grounds.     lyhesmU  v.  Shane,  47  D.  387. 

Where  wife  joins  in  husband's  deed  or 
mortgage  for  purpote  of  releasing  dower, 
the  deed  or  mortgage  will  be  wholly  inoper- 
ative as  to  her  unless  it  is  properly  and 
legally  acknowledged  by  her;  and  as  against 
her,  cannot  be  validated  by  a  subsequent 
statute  passed  for  purpose  of  relieving  from 
such  defects.     Orove  v.  Todd,  20  R.  76. 

18.  Effect  of  wife's  acknowledg- 
ment to  a  deed  in  the  form  prescribed  by 
statute  is  to  pass  her  interest  as  effectually 
as  a  fine.     Chase's  Case,  17  D.  277. 

Wife's  acknowledgment  of  a  lease  for  yean 
made  by  her  husband  is  valid  only  to  the 
extent  of  the  lease,  and  she  is  entitled,  iin* 
mediately  upon  his  death,  to  dower  in  the 
reversion  and  in  the  rent  reserved,  withoal 
delay  of  execution  dntiiig  (he  tenii.    Ik 
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Statement  in  certificate  of  wife's  acknowl- 
e<ijTiieDt  that  she  reliiiqui;fhej  '*her  <lo\ver 
in  the  Unds  and  tenements  '*  conveyed  does 
not  vitiate  it^  though  she  is  absolute  owner 
of  one  of  the  parcels  conveyed,  if  she  has 
only  a  dower  right  in  another  of  the  parcels, 
the  statement  being  applied  only  to  the  lat- 
ter parcel.      Hwjhett  v.  Lani',  50  \).  4iJ6. 

19.  Its  concltiBivexiess.  —  A  certificate 
of  acknowledgment  in  regular  statutory 
form,  of  deed  executed  by  husband  and  wife, 
IS,  in  the  absence  of  fraud,  conclusire  evi- 
ueiice  of  the  facts  therein  stated.  Baldwin 
▼.  Snowden,  78  D.  303. 

Tu  impeach  the  truth  of  the  certificate,  it 
w:ll  not  snifice  to  allege  that  there  was  no 
privy  examination,  and  that  she  did  not  ac- 
knowledge the  execution  of  the  instrument 
to  be  her  act  and  deed,  but  there  must  be 
some  facts  alleged  showing  fraud.  Hartley 
r.  Froth,  65  U.  772. 

^litre  wife  joins  husband  in  mortgage  of 
ber  separate  estate,  the  certificate  H>f  ac- 
knowledgment thereto  is  conclusive  as  to 
every  material  fact  contained  therein,  so  far 
u  relates  to  a  bona  fide  mortgagee  for  value 
without  ootiee  of  fraud  or  imposition.  Singer 
Mf,j.  Co,  V.  Rook,  24  R.  204. 

Acknowledgment  of  married  woman  to 
Diortgage  is  not  conclusive  that  her  consent 
to  its  execution  was  voluntary  and  free,  and 
Dot  indaced  by  fear.  Central  Bank  v.  Cope- 
kiitd,  81  D.  597. 

Parol  evidence  may  be  admitted  to  show 
that  the  acknowledgment  was  not  made  by 
her  of  her  own  free  will  and  accord,  but  was 
extorted  from  her  by  fraud  and  imposition. 
And  if  the  mortgagee  had  knowledge  of 
facts  that  ought  t-o  have  put  him  on  inquiry 
u  to  the  manner  in  which  the  acktiowl- 
edgment  waa  obtained,  he  must  abide  the 
eonsequencea.  Louden  v.  BlyUie,  55  D. 
527. 

If  alderman  falsely  or  by  mistake  certifies 
to  separate  examination  and  acknowledg- 
ment of  a  married  woman,  in  a  mortgage 
of  ber  separate  estate,  although  she  never 
signed  the  instrument  nor  appcareil  before 
him,  the  mortgagee  will  be  affected  by  the 
frand,  although  he  was  not  present  at  the 
acknowledgment  nor  informed  of  what  took 
place.  He  cannot,  in  such  a  case,  be  pre- 
somed  to  be  a  bona  fide  purchaser;  nor  ^s  it 
necessary  to  prove  that  he  had  notice  of  the 
fraod  or  mistake.  Midtener  v.  Cavender,  80 
D.  486. 

Officer  who  takes  acknowledgment  of  mort- 
gage of  married  woman  cannot  contrailict  or 
impeach  the  certificate  of  acknowledgment. 
Ctatral  Bank  v.  Copeland,  81  D.  597. 

ACaUTBSCENCE. 

Estoppel  by,  see  Eotoppil,  45. 

In  act    of    agenty   when    ratifieation,    see 

Aor.MCY,  92. 
To  establish  boundaxy,  see  Boitsdaruss,  3. 


When  converts  simple  into  stated  aoooun^ 

see  AccouNi'H,  2,  3. 
When    defeats  right    to  rescind    sale,   see 

Salks,  111. 

ACaUITTAI«. 

Former,  when  bars  further  prosecution,  see 
JUDT.MKNT,  83,  84. 

ACaUITrANCE. 

See  Accord  and   Satisfaction;    Compro- 
MUK;  Recupts;  Rjhjuaks. 

ACT. 

Of  legislature,  see  Lruislaturb;  Statutes. 
Of  bankruptcy  or  insolvency,  see  those  titles. 
Wlien  defense  of  act  of  God,  or  of  public 

enemy  may  be  interpose*!,  see  CARBUKa» 

25,  27,  28;  Contracth,  127. 

ACTIONS. 

ITnclndes  Reneral   rule«  a^  to  when   and  at 

whose  iuBtance  a  civil  action  will  lie;  the  gen- 
eral nature  and  some  of  the  Inrldents  of  civil 
actions;  and  the  effect  of  apj'Ciirance  by  parties. 
Matters  pertaining  to  particular  forms  and  causes 
of  action  having  well- recognized  uauieA  in  the 
law,  and  to  actions  by  or  against  particular 
closKes  of  persons,  or  involving  personal  rela- 
tions, as  well  as  rules  relative  to  the  various  pro- 
ceedings In  or  incident  to  actions  at  law  or  in 
equity,  will  be  found  under  the  specific  titles.] 

Against  joint  debtors,  see  Joint  LiABiLrrr, 

justices  of  the  peace,  see  Justice  or  Tin 

Pkacb,  6. 
personal  representatives,  see  ExsciTTORa, 

etc,  161-178. 
several,  judgment  in,  see  Judomsnt,  1. 
BetM'eeu  buyer  and  seller  of  goods,  saeSALia, 

V. 
partners,  see  Partnership,  III. 
tenants  in  common,  seeCo-TBNAXCT,  ^^9-50. 
By  and  against  alien  enemies,  see  War,  14. 
assigneea  in  bankruptcy,  see  BAMKRun'OY, 

25-29. 
banks,  see  Banks  and  Banking,  13. 
carriers,  see  Carriers,  V. 
corporations,  see  Corporations,  IX. 
government,  see  United  States,  4. 
heirs,  see  Dkscknt,  15,  16. 
infants,  see  In  pants,  IV. 
lunatics,  see  Insane  Persons,  7-10. 
national  banks,  see  Banks  and  Banking, 

71-73. 
receivers,  see  Receivers,  11-14. 
receivers  of  railroad,  see  Railroad  Com* 

PAMBH,  14. 
religious  societies,  see   Rbligiocs  Socik* 

TIK.S,  14. 
states,  see  States,  6. 
voluntary  associations,  see  A.S80Ciationc^ 

JO. 
By,  against,  and  between  hnsband  and  wife, 

see  Husband  and  Wife,  VIII. 
assignee  or  trustee  in  insolvency,  see  Lm« 

SOLVKNCY,  16. 
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ACTIONS. 
DooUions  oad  Amoriom  Boportot  ooo  p^  S-Mt. 


By  client,  against  attorney,  see  Attobhbt 

AMD  Client,  34,  35. 
insurer,  against  person  causing  los8»  see 

IirSURANCB,  180. 
partners,  against  third  persons,  see  Past- 

imtsHip,  21. 
personal  representatiTe^  see  Bxioutors, 

etc.,  148-16a 
pledgee^  against  third  person^  see  Plxdqk, 

pledgor,  against  third  persons,  see  Pijedgk, 
18. 

■uTtTing  partners,  see  Partnxbship,  88. 

town,  against  party  causing  defect  in  road, 
see  Towns,  17. 

ward,  asainst   guardian,  see   Gvasdian 
AKD  Ward,  47. 
Commencement  of,  under  statute  of  limita- 
tions, see  LnoTAnosrs  of  Aotions,  13. 
For  absolute  divorce^  see  Marriaob  and 
DiYOROi,  60-79. 

alienatinff  affections  of  wife,  see  Husband 

AHD  WIFB,  4,  6. 

breach  of  contracts,  see  Ck>NTRAOTS,  X. 
breach  of  promise  to  marry,  see  Marriaob 

AVD  Divorob;  34-42. 
eoUision  between  Tessels,  see  Shippino, 

61-«8. 
collision  on  bighwa3rs,  see  Highways,  31. 
conspiracy,  see  Conspiraot,  I. 
construction  of  wills,  see  Wills,  VIL 
eonversion  of  chattels,  see  Trover. 
damages  caused  by  nuisances,  see  Nui- 

8AN0B,  13. 

damages  for  fraud,  see  Fraud,  16-24. 
damages  for  waste,  see  Waste,  6L 
dower,  see  Dower,  V. 
enforcement  of   contracts,   see   Sfboipic 

PBRrORMANCB,  IL 

legacies,  see  Legaoibs,  40. 

libel,  see  Libel,  I. 

mesne  profits,  see  EjEcrrMENT,  64. 

negligently    causing   death,    see   Negli- 
OBNOB,  36-44. 

obstructions  or  encroachments  on  high- 
ways, see  Highways,  36-42. 

possession,  by  purchaser  of  land,  see  Ven- 
dor AND  Purchaser,  64. 

refusing  to  receive  ballots,  see  Elections, 
11. 

rent,  see  Landlord  and  Tenant,  IIL 

seduction,  see  Seduction,  I. 

trespass  on  land,  see  Trbrpass,  IL 

trespass  to  the  person,  see  Trespass,  38- 
44. 

wrongful  arrest,  see  Arrest,  24-26. 

wrongful  attachment,   see   Attaohment, 
132-144. 

wrongful  use  of  executions,  see  Ezeoution, 
18& 
In  eouity,  for  relief  on  ground  of  fraud,  see 

Fraud,  26-31. 
Involving  patent  rights,  see  Patents,  11-14. 
In  what  ne  exeat  issues,  see  Ne  Exeat,  3. 
Of  debt,  see  Debt. 

detinue^  see  Dbtinus. 


On  attachment  bonds,  see  Attachmbnt,  125- 
131. 

biUs  and  notes,  see  Bills  ajtd  Nora,  VIIL 

bonds,  see  Bonds,  IL 

checks,  see  Cheoks,  18-22. 

guardian's  bonds,  see  Oua&diav  abb 
Ward,  42-46. 

insurance  policies,  see  Insuran c^  ▼. 

justices'  judgments,  see  JusmcB  or  thi 
Peace,  26. 
Parties  to,  see  Partibs. 
Removal  of,  to  federal  conrta^  see  Rbioval 

OF  Causes^ 
To  annul    marriage,    see   Marriaob   and 
Divorce,  46-49. 

enforce  penalties,  see  Pbnaltixs. 

enforce  trusts,  see  Trusts,  68-63. 

foreclose  mortj^ages,  see  Mortoaobs,  VI. 

settle  boundaries,  see  Boundaries,  il-l& 

recover  land,  see  Ejectment. 

recover  land  sold,  on  purchaser's  failure  to 
perform,  see  Vendor  and  Pubohaseb, 
64. 

recover  money  paid  for  taxe%  aee  Tazes^ 
61. 

recover  money  wagered,  see  Waobrs^  3,  4. 
Under  civil  damage  laws,  see  Intoxicatiko 

Liquors,  16,  2*2. 
Upon    awards,  see  Arbitratioii,  etc,  33^ 
34. 

covenants,  see  Covenants,  IIL 

guaranties,  see  Guaranty,  30-37. 

judgments  and  decrees,  see  Judomekt, 
133-142. 

policies  of  insurance,  conditions  in  polieiet 
as  to,  see  Insurance,  19. 

premium  notes,  see  Insurance,  208. 

sheriflfa'  bonds,  see  Sheriffs,  34. 

subscriptions,  see  Subscriftions,  6. 

1.  WImoi  an  action  lies,  generally.* 
—  Law  gives  a  remedy  by  action  wherever 
it  gives  a  right  or  prohibits  an  injury. 
Where  no  specific  remedy  is  ffiven  for  an  in- 
jury, a  remedy  may  be  had  by  a  special  ac- 
tion on  the  case.  8tout  v.  Keyee,  43  D.  465; 
County  Oomm're  ▼.  DttdMt,  83  D.  667. 

Privity  must  exist  between  act  of  wrong- 
doer and  injury  complained  of,  in  order  to 
lay  the  foundation  for  a  recovery.  JlcAory 
V.  Chamberlain^  91  D.  732. 

Action  upon  promise  is  maintainable  only 
when  consideration  is  derived  by  one  party 
from  anotiier  party  to  the  sui^  negotiable 
paper  excepted.  Maehiae  HoUl  Co,  t.  Cojfie, 
68  0.  712. 

For  the  collection  of  his  fees,  a  clerk,  jus- 
tice of  the  peace,  or  judge  of  probato  may 
have  an  action.  The  remedy  by  fee-bill 
given  by  statute  is  cumulative.  Morkm  v. 
Bailey,  27  D.  767. 

For  damages  resulting  firom  the  improper 
construction  of  a  public  work,  the  party  in- 
jured may  maintain  his  action.  His  remedy 
is  not  by  proceedings  for  appraisement,  etc., 

*  Injuries  occasioned  by  accident,  who 
able  for,  see  note,  W  0. 1«,  UO. 
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as  where  landa  are  taken  for  a  pnblio  nae. 
BaUey  t.  Ma^or  qfN.  Y.,  38  D.  669. 

Occupant  of  building,  who  has  been  com- 
pelled  to  pay  damages  for  injuries  sustained 
by  another  by  falling  into  hatchway  negli- 
gently left  open  and  unguarded  by  third 
person,  may  maintain  action  affeiinst  such 
third  person  for  indemnity.  UhurchiU  y. 
HoU,  34  K  355. 

2.  When  an  action  will  not  lie.  ~ 
Law  will  not  enforce  claims  made  in  contra- 
vention of  its  mandates,  nor  protect  property 
which  is  held  and  is  being  used  in  deliberate 
violation  of  its  enactments.  Lord  v,  Chad" 
bocfrae,  66  D.  290. 

Preventing  wrong-doer  from  committing 
unlawful  act  does  not  constitute  cause  of  ac- 
tion for  damages  in  his  favor.  Bangor  etc 
R,R.Co.r.  Smith,  77  D.  246. 

So  h^  of  forcibly  preventing  railroad 
company  from  constnictmg  track  across  pub- 
lic hiffhway,  it  having  no  legal  right  so  to 
doi    ife. 

If  one  who  is  not  originally  liable  be  sued, 
he  has  no  right  of  action  against  original 
wrong-doer,  even  though  former  had  notified 
Utter  of  the  action,  and  required  him  to  de- 
fend, and  an  award  was  had  against  for- 
mer which  he  paid.  Borough  ^f  neat  Cheater 
"f- Apple,  78  D.  336. 

^ere  there  is  no  privity  between  parties, 
there  can  be  no  liability  one  to  the  other. 
Thus  where  A  and  B  separately  have  cattle 
■old  by  the  same  broker,  and  A  is  paid  too 
mnch,  and  B  the  same  amount  too  little,  B 
cannot  recover  his  deficit  of  A.  Hall  v. 
Carpen,  81  D.  234. 

Where  C.  and  S.  have  obtained  and  col- 
lected a  judgment  against  IL  for  damages  for 
the  taking  and  conversion  of  property  al- 
leged to  belong  to  C.  and  S.,  D.  cannot  compel 
C.  and  S.  to  pay  over  the  amount  to  him,  on 
the  ground  that  the  property,  in  fact,  be- 
longs to  him.  Deni  v.  Cotzhauaen^  99  D. 
111. 

Where  A  has  agreed  to  sell  property  to  B, 
C  mav,  at  any  time  before  the  title  has 
pused,  induce  A  not  to  let  B  have  the  prop- 
erty, and  to  sell  it  to  himself,  provided  he 
be  guilty  of  no  fraud  or  misrepresentation, 
without  incurring  any  liability  to  B.  In 
BQch  a  case  A  alone  is  liable  to  B  for  the 
breach  of  contract;  and  B  cannot  maintain 
u  action  against  C  for  damages.  Aahley  v. 
i>«OA,  8  R.  559. 

If  a  person  maintains  a  hatchway  in  his 
sidewalk  unsafe  for  travelers,  and  another 
takes  and  leaves  the  cover  ofif,  and  a  traveler, 
being  injured  thereby,  recovers  damages 
against  the  occupant,  the  latter  cannot  re- 
cover indemnity  of  the  intermeddler.  Church- 
iUv.HoU,A\  R.  191. 

fn  the  foUounng  eaaea  no  action  Ufa:  To 
Trover  money  expended  at  no  request  of 
the  defendant,  express  or  implied,  nor  for 
utj  purpose  from  which  he  could  derive  any 


benefit    Mackku  Hotel  Co.  r.  Cbfit,  68  D. 

712. 

For  private  injury  caused  by  execution  of 
local  powers  exercised  judiciously  and  care- 
fully. Cleveland  A  P.  R.  B.  Co.  ▼.  Speer,  94 
D.  84;  Tmaman  v.  BeMdere  aie.B,£  Co.^  69 
D.  565.* 

.  Against  the  vendor  of  a  maohine^  not 
dangerous  in  its  nature,  by  one  injured 
through  a  defect  therein.  Loop  v.  Litchfield^ 
1ILM3. 

Against  one  whose  property  has  been 
thrown,  by  a  flood,  upon  the  land  of  another, 
unless  the  owner  of  the  property  reclaim  it. 
Sheldon  v.  Sherman,  1  K  569. 

For  excluding  a  man  from  his  wife's  fu- 
neral, upon  the  premises  of  defendant.  Nei^ 
aon  V.  Brown,  43  R.  58. 

To  recover  grain  sown  and  harvested  by 
one  on  lands  to  which  he  claims  title,  and  of 
which  he  was  in  actual  and  adverse  posses- 
sion.    Martin  v.  Thompaon,  45  R.  663. 

By  the  owner  of  a  house  against  one  who 
maliciously  refuses  to  employ  anv  tenant  of 
such  house,  and  thus  prevents  the  renting. 
Heytoood  v.TUlaon.  46  R.  373. 

Against  a  state  house  of  refuge  for  an  as- 
sault on  an  inmate  by  an  officer  thereof. 
Perry  v.  Houae  of  R^uge,  52  R.  496. 

8.  Mergper  oi  civil  ixijury  in  felony,  f 
—  Where  a  felony  is  committed  which  in- 
cludes a  civil  injury,  the  latter  merges  in 
the  former.     Foater  v.  Tucker,  14  D.  243. 

Stolen  goods  cannot  be  reclaimed  by 
action;  nor  can  trover  be  sustained  therefor 
until  after  conviction  of  the  thiet  Aaaump- 
ait  cannot  be  maintained  even  after  con- 
viction,    lb, 

4.  Who  may  sae.t—  Right  of  action  at 
law  is  vested  solely  in  the  party  having  the 
strict  legal  title  and  interest  in  exclusion 
of  equitable  claim.  Boae  v.  Lcffan,  42  D. 
376. 

Action  for  non-performance  of  duty  can 
be  sustained  only  by  person  to  whom  duty 
was  due.     Oregg  v.  Crauiford,  37  D.  739. 

He  who  erects  gravestones  to  the  memory 
of  another  may  maintain  an  action  for  an  in- 
jury done  to  them  during  his  lifetime.  But 
after  the  decease  of  the  one  who  reared  them, 
the  action  for  an  injury  thereto  must  be 
brought  by  the  heirs  of  him  to  whose  memory 
they  were  erected.  Sabin  v.  Harhuaa,  17 
D.  437. 

The  rule  that  wrong-doers  cannot  have 
redress  or  contribution  against  each  other  is 
confined  to  cases  where  the  person  seeking 
redress  must  be  presumed  to  have  known 

*  See  notes  on  right  of  action  by  private  individ- 
ual for  non-performance  of  public  duties,  90  D. 
726-782;  20  R.  626-681;  8;^  R.  6-9;  01  R.  10-14. 


t  Civil  remedy  of  party  injured  by  felony, 
note,  14  D.  245-247.  That  prosecution  and  civil 
action  may  proceed  at  same  time  for  same  wrong, 
see  note,  28  R.  46-^. 

{Who  may  sue  for  injuries  to  relatives, 
note,  48  D.  619-64L 
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he  was  doing  an  unlawful  act.  Armdrong 
Cmmty  v.  Clarion  County,  5  R.  368. 

Plaintiff  had  charge  of  a  race-horse,  re- 
ceiving fifty  cents  a  day  for  taking  care  of 
it,  and  having  its  winnings.  While  racing, 
the  horse  was  ran  against  and  injured. 
Heldt  that  plaintiff  might  maintain  an  ac- 
tion therefor,  but  his  recovery  must  be  lim- 
ited to  the  value  of  his  personal  use  of  the 
horse,  of  which  he  was  deprived,  without 
embracing  anything  for  winnings.  Mizner 
V.  Frazier,  29  R.  562. 

The  manufacturer  of  a  steam-boiler  is  an- 
swerable only  to  his  employer  for  any  want 
of  care  or  skill  in  the  construction  thereof. 
After  the  boiler  has  been  completed  and  ac- 
cepted by  the  employer,  who  has  the  ex- 
clusive ownership,  management,  and  conduct 
of  it,  the  manufacturer  is  not  liable  for  in- 
juries to  a  third  person  by  an  explosion  oc- 
curring in  consequence  of  the  defective  con- 
struction of  the  boiler.  Losee  v.  Clute,  10 
K  638. 

Plaintiff,  an  innkeeper,  unlawfully  sold 
defendant  intoxicating  liquor,  by  reason 
whereof  he  became  intoxicated,  and  behaved 
in  a  disorderly  manner,  and  assaulted  the 

Elaintiff  in  the  inn.  In  an  action  of  trespass 
rough t  therefor  by  the  innkeeper,  —  helfl, 
that  as  the  statute  rendered  him  jointly  lia- 
ble under  such  circumstances  for  any  wrong 
perpetrated  by  defendant,  he  was  not  en- 
titled to  recover.  A  Ulrich  v.  Harvey,  28  R. 
601. 

5.  Third  person  for  whose  benefit  a 
promise  is  made.  —  One  in  whose  favur  a 
contract  is  made,  upon  a  consideration  which 
moves  from  another,  may  maintain  an  action 
thereon  against  the  promisor,  unless  such 
contract  was  evidenced  by  an  instrument 
under  seal.  Bobbins  v.  Ayi-es,  47  D.  125; 
Srhemmerhorn  v.  Varulerhcydt'n^  3  D.  304; 
Uii.d  V.  Iloidship,  26  D.  107;  Barker  v. 
BfickUn,  43  D.  726;  Brown  v.  O'Brien,  44  D. 
254;  Nac/tias  Hotel  Co.  v.  CoyU,  58  D.  712; 
AUen  y.  Tfiomas,  77  D.  169. 

A  third  person,  not  being  present,  but  in 
whose  favor  a  stipulation  is  made,  may  avail 
hiiTiself  of  it.  ISmith  v.  Kempej;  6  D.  708; 
Maiiffnyy.  Bemy,  15  D.  172. 

Accordingly,  where,  in  consideration  of  an 
assignment  of  certain  goods  to  the  defend- 
ant, the  latter  engaged  and  promised  in 
writing  to  pay  certain  debts  of  the  assignor, 
it  was  held  that  OMsumpsU  would  lie  against 
the  defendant  in  favor  of  a  creditor  ot  such 
assignor.  ArnoUl  v.  Lyman,  9  U.  154. 
'  The  principle  applied  to  a  promise  by  one 
of  two  payees  to  keep  the  drawer  clear  if  he 
would  pay  a  certain  sum  to  such  payee;  the 
other  payee  was  deemed  beneficially  inter- 
ested in  such  promise.  Kelly  v.  EvaM,  24 
D.  326. 

Where  party  gives  money  to  another  to 
deliver  to  third  person,  and  takes  a  receipt 
thejrefur,  the  legal  prefiUinptiou  is,  thai  the 


money  belong  to  such  third  party,  and  ths 
right  of  action  for  its  recovery  is  in  hiai 
or  his  personal  representativesu  A  (km  v. 
Tlumas,  77  D.  169;  Blymirt  ▼.  BoiaUe,  31 
D.  458. 

But  where  a  third  person  is  merely  to  r»- 
ceive  payment  as  agent  for  tlie  party  to 
whom  a  promise  is  made,  the  latter  only  cu 
sue  thereon.     Cox  v.  Skeen,  38  D.  691. 

Right  to  sue  on  indenture  for  benefit  of 
third  person  is,  at  law,  confined  to  the  par^ 
tics  to  it;  the  beneficiary  cannot  sae  on  it. 
Ro69  y.  Mibie,  37  D.  646;  BatbeU  ▼.  FBU, 
33  D.  462. 

Where  a  promise  is  made  to  one  person  to 
pay  money  for  the  benefit  of  a  third,  the 
latter  can  neither  enforce  it  nor  discharge  it, 
unless  it  appears  to  have  been  the  intention 
that  he  should  receive  the  money  when  paio. 
TuUle  y,  CatUn,  12  D.  691. 

Promise  made  to  one  person  to  pay  money 
to  another  cannot  be  relied  npon  by  the 
latter  if  it  was  not  communicated,  nor  in- 
tended to  be  communicated,  to  him.  Orm' 
iiell  v.  Cook,  38  D.  663. 

Parol  contract  for  benefit  of  third  person 
confers  no  rights  on  the  third  person,  unled 
there  has  been  an  executed  gift,  or  be  has 
paid  a  valuable  consideration.  B099  ▼•  Milmt, 
:>7  D.  646. 

Where  the  contract  is  for  the  benefit  of 
the  contracting  party,  such  third  person  ')»  a 
stranger  to  the  contract  and  consideration, 
and  an  action  can  be  maintained  by  the 
promisee  only.    Btymbre.  v.  Boislle,  31  D.  458. 

Assumpsit  is  proper  remedy  to  recover  os 
contracts  of  third  persons,  and  not  debL 
Ross  v.  MUne,  37  D.  646. 

Several  persons  in  whose  favor  a  promise 
is  made,  upon  a  consideration  which  moves 
from  another,  must  all  join  in  an  actios 
thereon  against  the  promisor,  unless  the  in- 
terest of  each  of  the  parties  to  be  benefited 
is  specifically  stated  m  the  oontractb  Rcih 
liins  V.  At^res,  47  D.  126. 

6.  Suing  for  benefit  of  another.— 
Separate  suits  on  a  sheriff's  bond  most  Iw 
brought  by  the  individuals  injured,  except 
where  they  were  parties  to  the  original  suit, 
or  claimed  under  them.  One  cannot  sue  for 
the  benefit  of  another  in  whose  process  hs 
had  no  interest.     Lynch  v.  Com.  16  D.  582. 

7.  Bight  of  action,  how  divested.  — 
Right  of  action  once  vested  can  be  defeated 
only  by  release  or  satisfaction.  McKnitjid  v. 
Dtmlop,  55  D.  370. 

Pers  »:ial  action,  once  suspende^i,  by  the 
voluntary  act  of  the  person  entitled  to  it,  ii 
forever  discharged.  Bcnjandu  v.  McCohmU, 
46  D.  474. 

8.  What  is  the  commencement  of  an 
action.*  — Thf>  issuing  the  writ  is  the  com- 
mencement of  the  action.  Bon  y,  Lutltert 
15  D.  341. 

*  See  note  on  what  It  the  commenceBsst  U  •■ 
aotiou,  h>  D.  Zu-Ul, 
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Tlio  mare  filling  up  of  a  writ  is  not  suffi- 
cient; it  must  be  either  delivered  to  the 
sheriff,  or  aent  to  him  by  mail  or  otherwise, 
vith  a  homafidet  absolute,  unequivocal  inten- 
tion to  have  it  served.  If  deli\ered  to  an 
agent  or  messenger  who  has  power  to  deter- 
mine when  or  whether  it  shall  be  given  to 
the  sheriff,  the  writ  is  not  deemed  issued, 
nor  the  suit  oomuienced,  until  the  actual  de- 
livery of  the  writ  to  the  officer,     fb. 

Actions  are  commenced  in  Maine  by  origi- 
Bil  writd  issuing  from  the  clerk's  office  of 
the  court  to  'which  they  are  made  returnable. 
The  declaration  is  a  necessary  part  of  the 
writ,  essential  to  its  validity,  and  without 
which  it  is  void.  Johnson  v.  Fai-well,  22  D. 
203. 

Actions  are  considered  as  "commenced 
ind  sued,**  within  the  meaning  of  the  stat- 
ute of  limitations,  when  the  writ  is  sued  out 
ud  delivered  to  the  sheriff  or  his  deputy,  or 
wot  to  them  with  a  bona  Jide  intention  of 
baring  the  same  served  on  the  defendant, 
alehoogb  the  same  is  not  actnally  served.  lb. 
Law  presumes  the  date  of  the  writ  to  be 
the  true  time  when  an  action  i»  commenced, 
bat  such  presumption  may  be  rebutted,  and 
the  true  time  shown.     lb, 

Coramencemeut  of  actiou  is  not  conclu- 
•ively  established  by  date  of  writ,  so  as  to 
avoid  plea  of  statute  of  limitations,  because 
Dot  only  the  issuance  of  the  writ,  but  a  boua 
/de  intent  to  have  it  served,  is  necessary  to 
the  coomienoement  of  an  action,  and  if  the 
writ  issues  without  such  intent,  it  is  inopera- 
tive, and  the  action  is  not  commenced.  lb. 
An  action  is  instituted  by  the  service  of 
the  writ,  and  the  officer's  return  of  the  ser- 
vice is  prima  /ade  evidence  of  the  time  of 
the  commencement  of  the  action.  Perkins 
V.  Perkins,  18  D.  120. 

9.  Local  and  transitory  actions.  — 
An  action  against  a  national  bank  organized 
under  the  act  of  Congress  of  1864,  chapter 
106,  can  be  brought  in  a  state  court  only  in 
the  eity  or  county  where  it  is  located. 
Crocker  v.  Marine  NaL  Bank,  3  R.  3:«>. 
See  contra^  Cook  t.  StaU  NaL  Bank,  II  R. 
667. 

Transitory  action  may  be  prosecuted  wher- 
ever the  defendant  may  be  found,  although 
the  subject-matter  thereof  may  have  oc- 
curred in  another  state,  and  be  regulated  by 
the  laws  of  that  state.  Hale  v.  Latm-ence, 
47  D.  m 

Action  against  carrier  for  illegal  discrimi- 
DatioD  in  carriage  of  goods  is  transitory,  and. 
inay  be  maintained  in  one  state  thougli  the 
odense  was  committed  in  another,  provided 
the  discrimination  was  unlawful  where  prac- 
tical McDuffee  v.  Portland  etc.  B.  B.  Co., 
I3  R.  72. 

10.  Election  between  forms  or  ccuses 
of  action.  —  When  suits  are  pending  in  dif- 
^"rent  HUtca  upon  same  cause  of  action, 
pUuitiff  must  elect  in  which  state  he  will 


proceed  to  final  judgment.  Bank  fff  If,  A, 
V.  Wfieeler,  73  D.  683. 

Party  may  sue  in  tort  instead  of  upon 
contract,  where  the  breach  of  the  contract 
constitutes  a  wrong.  Sheldon  v.  Steamship 
Uncle  Sam,  79  D.  193. 

Action  in  form  ex  delicto,  but  brought  ex 
covtracUu  may  be  changed  at  any  time,  under 
the  amendatory  act  of  Georgia  of  1854; 
therefore  the  form  of  the  action  is  no  ob- 
stacle to  a  recovery.  Cooper  v.  Berry,  68  D. 
468. 

^Vhere  complainant  elects  to  defend  him- 
self at  law  upon  the  merits  of  his  case,  the 
law  holds  him  to  that  election,  and  forever 
precludes  him  from  a  hearing  of  that  case  in 
equity,  unless  he  can  show  tnat  he  was  pre- 
vented from  bringing  his  defense  fairly  be- 
fore that  court  by  fraud  or  accident,  or  the 
act  of  the  opposite  party,  unmixed  with  neg- 
ligence on  his  part.  Oarvin  v.  Squires,  50  V, 
224. 

Plaintiff  has  his  election  to  declare  in  dw- 
sumpMtt  or  upon  case  in  instances  where  he 
has  suffered  mjury  from  the  neglect  of  a  duty 
which  defendant  has  impliedly  promised  to 
perform.     PUWdirgh  v.  Orier,  60  D.  65. 

Trespass  and  case  become  concurrent  rem- 
edies when  they  approach  dividing  line  so 
closely  as  to  be  scarcely  distinguishable  from 
each  other,  and  where  no  evil  is  perceptible 
from  adopting  either  as  a  remedy.  Van 
Dresor  v.  King,  75  D.  643. 

Trespass,  replevin,  and  trover  without  de- 
mand are  concurrent  remedies  for  a  wrongful 
taking  of  goods.     Stanley  v.  Oaylord,  48  D. 

Trover  is  concurrent  with  trespass,  and 
assumpsit  concurrent  with  both,  where  there 
has  been  a  tortious  taking.  Oleson  v.  MerriU, 
91  D.  428. 

11.  What  causes  of  action  may  be 
Joined.  —  Only  those  causes  of  action  ex 
contractu  can  be  joined  in  same  suit  to  which 
all  the  i)artie8  defendant  were  originally 
liable.  N.  hi.  Com,  Bank  v.  N.  S,  Co.,  75 
D.  688. 

12.  Splitting,  or  severance.* — Joint 
cause  of  action  cannot  be  divided  into  sev- 
eral actions.  Nightingale  v.  Scanned,  65  D, 
525. 

Several  actions  could  not  be  maintained 
on  joint  contract  before  the  adoption  of  the 
code  in  Kentucky.  Oossoni  v.  Badgett,  99  D. 
658. 

Continuous  running  account  is  an  entire 
demand,  which  cannot  be  split  up  into  sev- 
eral causes  of  action.  Oliver  v.  holt,  46  D. 
228;  Bnidernagie  v.  Cocks,  32  D.  448;  Gnem- 
self  V.  Ca7'ver,  24  D.  60;  Stevens  v.  Lockwood, 
28  D.  492. 

One  action  only  may  be  maintained  for 
demands  already  due  in  the  same  contract, 
as  for  damages  arising  from  a  single  wrong, 

*  Notes  on  splitting  entire  demand  into  severaj 
causes  of  action,  24  D.  61, 62;  82  D.  454, 46&. 
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although  tnch  deinaadfl  may  have  fallen  due 
or  saoh  damages  have  developed  at  different 
times.     Bendemagk  v.  Codbs,  32  D.  448. 

So  where  two  horses  are  killed  hy  a  rail- 
road company  at  the  same  time  and  place, 
on  suit  and  recovery  for  the  value  of  one  of 
them,  the  owner  cannot  afterwards  recover 
in  an  action  for  the  value  of  the  other. 
Brannenbwg  y.  IndianapaUi  etc  R,  B,  Co,, 
74  D.  250. 

When  by  the  same  act  there  has  been  a 
trespass  upon  or  a  conversion  of  chattels, 
which  at  tne  same  time  or  afterwards  are 
detained  by  the  tort-feasor,  the  owner  may 
maintain  either  an  action  of  tresj^ass  or 
trover  or  detinue.  If  he  proceeds  in  tres- 
pass or  trover,  he  is  bound  to  regard  said 
cause  of  action  as  indivisible,  and  as  giving 
him  but  one  cause  of  action;  but  if  he  pro- 
ceeds in  detinue,  he  ma^  at  his  election 
consider  the  action  as  divisible,  and  maintain 
a  separate  action  for  each  chattel  detained. 
WUtick  V.  Traun,  62  D.  778. 

When  one  is  liable  in  a  personal  action  to 
two  or  more  jointly,  and  settles  the  dispute 
with  one  of  them,  the  cause  of  action  is 
severed,  and  he  is  still  liable  to  the  others. 
Baker  v.  Jewell,  4  D.  162.  8.  P.,  Boberta  v. 
CaH>in,  96  D.  146. 

Separate  actions  may  be  sustained  for  each 
of  several  separate,  independent  injuries  or 
wrongs.     Bendemagle  v.  Cocks,  32  D.  448. 

Separate  actions  may  be  brought  by  same 
plaintiff  upon  separate  and  independent  con- 
tracts in  his  favor,  subject,  however,  to  the 
power  of  the  court  to  direct  their  consolida- 
tion in  proper  cases.     lb. 

Separate  actions  for  installments  due  at 
different  times  on  same  contract  may  be  sus- 
tained if  the  action  be  in  covenant  or  a«- 
gufrtpaU;  but  if  the  action  be  in  debt,  it 
must  be  for  the  whole,     fb. 

Where,  m  cugumpsit,  acts  stipulated  to  be 
done  are  several,  though  stipulated  for  by 
one  contract,  an  action  lies  for  each  succes- 
sive breach.     Perry  v.  HarrmgUm,  37  D.  98. 

13.  Waiver  of  -defects  in  form  of 
actioxi.  —  Objection  to  form  of  action  is 
waived  by  the  defendants  voluntarily  pro- 
ceeding to  triaL  Ooogina  y.  Oilmore,  74  D. 
472. 

Parties  waive  objections  to  form  of  pro- 
ceeding where  they  submit  their  case  to  the 
judgment  of  the  court  upon  an  agreed  state- 
ment of  facts.  Folyer  v.  CoUunbian  L  Co,, 
UG  D.  747. 

14.  Effect  of  appearance  to  waive 
defects  in  process  and  service.  —  De- 
fendant by  appearing  and  pleading,  without 
objecting  or  excepting  to  the  insufficiency 
of  the  process,  will  be  considered  to  have 
iraived  any  objections  thereto.  CarUtn-ioht 
V.  Chabert,  49  D.  742;  Hanna  v.  McKenzie, 
43  D.  122. 

Defective  service  of  summons,  or  want  of 
service,  cannot  be  urged  by  a  party  who  has 


appeared  s&d  pleaded  to  the  merits.  Jliacnrf 
PohU  B.  B.  Co.  y.  Keep,  74  D.  124. 

After  sppesrance  by  defendant^  tho  pro- 
cess will  not  be  set  aside,  even  though  it  bt 
void,  and  though  defendant  appeared  is 
ignorance  of  that  fact  Piaiiem  y.  WinMA, 
17  D.  526. 

Appearance  of  defendant  under  protest  at 
a  time  to  which  an  adjournment  oad  heea 
imj^roperly  had  cannot  have  the  effect  of 
reviving  process  which  had  failed  from  bob- 
appearanoe  of  plaintiff  at  time  named  jn  ths 
wnt    MarUn  y.  FaXe»,  36  D.  693. 

15. or  in  pleadings  or  other  pro- 
ceedings. —  Mere  irregularities  in  proceed- 
ings are  cured  by  appearanoe  and  pleading; 
and  objection  should  be  made  the  first  op- 
portunity the  party  has  to  bring  his  com- 
plaint before  the  court,  and  before  the  party 
committing  the  error  has  taken  any  furtber 
step  in  the  cause.     BtaU  y.  Blakt,  58  D.  511 

If  defect  totally  invalidates  proceedings, 
defendant  may  at  any  time  apply  to  set  then 
aside,  even  though  de  defendant  be  in  exe> 
cution.    lb. 

Mere  irregularity  in  proceedings  may  bs 
waived,  but  a  complete  defeot  osnnot  bs 
waived,     lb. 

16.  Qualified  appearance.  —  Appear- 
ance for  those  defendants  only  upon  whom 
service  had  been  made  is  shown  by  a  judg- 
ment record  from  which  it  appears  that  ti« 
writ  issued  against  four,  but  was  served  en 
two  only,  and  proceeding  ss  follows:  **  And 
at  the  same  term  come  the  said  dnfendsnts 
by  their  attorney,"  naming  him,  and  then 
continuing  to  statot  the  pKM^edings  to  a  final 
judgment  against  the  defendants.  UwUiard 
V.  Dubois,  ^  D.  690. 

Appearance  of  party  entitled  to  notiee, 
after  judgment,  merely  to  give  notice  of  sp- 
peal,  is  not  such  an  appearance  ss  will  dis- 
pense with  the  necessity  of  notios.  Jfc/Tts- 
ney  v.  Jonu,  6S  D.  83. 

A  motion  by  an  attorney  to  set  sside  a 
judgment  taken  by  default  is  not  an  appear- 
ance for  the  party.  Chahoon  y.  HoiiaUfOctt 
16  D.  587. 

17.  Consolidation  of  actions.*-- 
Courts  have  power  to  consolidate  actions  in 
absence  of  any  express  statutory  directions, 
and  upon  the  motion  of  either  party,  in  a 

E roper  case.      V%ele  v.  ^"raojua  Int.  Co.,  96 
K  83. 

Presiding  judge  has  discretion  to  order 
several  actions  tried  together  by  same  jury, 
where  they  are  between  same  parties,  anJ 
depend  upon  same  principles  and  evidence, 
and  the  exercise  of  such  discretion  is  ns 
ground  of  exception.  Kimball  v.  Thoiufmon, 
50  D.  799. 

At  common  law,  several  actions  will  bs 
consolidated  when  same  plea  may  be  pleaded 
and  same  judgment  given  on  all  the  coaotsi 

*  See  note  on  oonsolidaUos  of  atrtiiras.  mSkUtt 
U2L 
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^bm  oouBte  are  of  sama  nature  and 
jwdgimmt  may  be  given  on  H^m  all, 
though  the  pleaa  may  be  differentb  Logan 
▼.  Mtekanief  Bank,  68  D.  507. 

'When   plaintiff  institntea  different  suits 
upon  separate  and  distinct  notes  or  demands, 
wnieh   Skre  all    due,  and  may  be  joined  in 
same   action  against  same  defendant^   and 
anch  defendant  or  bis  counsel  makes  it  satis- 
factorily appov  ^  ^0  oonrt  that  tbe  de- 
fenae  to  all  the  notes  or  demands  is  tbe 
same,  or  that  there  is  no  defense  te  them, 
then  plaintiff  may  be  compelled  to  consoli- 
date them  into  one  action;  but  if  no  such 
facto  are  made  to  appear  to  the  court  below, 
a  moticm  to  consolidate  will  be  overruled.  lb. 
Several  soite  may  be  ccnsolidated  where 
their  object  is  to  have  the  same  estete  applied 
to   the    aatiafaoticn   of   dehto   and  claims. 
Campbeffs  Gate,  20  D.  36a 

Partaee  having  distinct  and  separate  righto 
will  not  be  compelled  to  litigate  them  in  a 
single  eoit.     MerriU  v.  Lake,  47  D.  377. 

Where  aeversl  separate  actions  of  eject- 
ment are  bronght  against  same  defend- 
ant, at  ■Mne  term  of  court,  for  same  land 
and  by  d^erent  attorneys,  both  being 
docketed  as  one  suit,  the  plea  being  so  en- 
titled and  filed,  and  the  docket  entries  show- 
ing that  it  was  so  treated  by  the  parties,  the 
coort  will  be  justified  in  the  inference  that 
they  were  consolidated  by  consent;  and  the 
defendant's  motion,  made  after  hearing  the 
evidence,  that  the  court  require  the  plain- 
taSbi  to  elect  upon  which  declaration  they 
will  proceed,  comes  too  late,  and  the  court 
will  not  err  in  denying  the  motion.  If, 
however,  the  court  ^praate  the  motion,  and  it 
appears  that  the  evidence  does  not  establish 
a  right  to  recover  on  the  part  of  the  plaintiff, 
whoee  declaration  was  excluded,  the  court 
commito  no  error,  ite  action  operating  as 
though  the  court  had  rendered  judgment 
against  him,  which  it  could  properly  have 
done  under  the  circumstances.  Hardin  v. 
A'irc,  95  D.  579. 

18.  Diflcontiiiiianoe.* — An  action  not 
on  trial  before  a  jury  cannot  be  dbcoutin- 
ued  without  permission  of  the  court.  Hunt 
V.  MorrU^  12  D.  489. 

Where  defendant  seto  up  a  counterclaim, 
the  court  has  no  authority  to  grant  plaintiff 
leave  to  discontinue,  except  as  to  his  ovm 
claim  or  demand.  MeLtod  v.  BerUchy^  14 
R.  755. 

Where  proof  has  been  token  in  an  equity 
esse,  plaintiff  cannot  discontinue  the  suit 
with  the  right  of  bringing  it  anew,  otherwise 
than  by  obtaining  an  order  of  the  court  that 
tbe  bill  be  dismissed  without  prejudice. 
French  v.  Frtmh,  31  D.  441. 

Informality  in  a  citotion  does  not  amount 
to  a  discontinuance,  although  defendant's 
exception  for  informality  was  sustained,  ajid 

*  Note  on  pbdntUTs  right  to  dlscoutiuue,  U 


an  order  of  court  entered  requiring  a  new 
citotion.    Xopjoe  v.  Smith,  33  D.  6^. 

A  noQe  yrottqui  to  the  whole  declaration 
IB  not,  like  a  reiraxU,  a  bar  te  a  future 
action  for  the  same  oauas.  Lamberi  r, 
Sat^ord,  18  D.  149. 

AOTS  IK  PAIS. 

Estoppel  by,  see  Estoppel,  IV. 

Proot  of  dedication  by,  see  Dbdigatioii,  11, 


ACTUAIi  NOnOE. 

Oenend  doctrine  of,  see  Nones,  3. 
Purchaser  of  land,  when   chargeable  with, 
see  VBNDoa  and  Porghabsb,  41-46. 


ADDiriON. 

Of  "Jr."  to  person's  name. 
To  taxe%  for  delinquency,  sec 


Names,  5. 
Taxes,  39. 


ADDBSS8. 

Of  counsel,  to  jury,  see  Trial,  173-178. 
To  jury,   new  trial  for  error  in,  see  Nbw 
Trial,  85. 

ADEMPnON. 

Of  legacies,  generally,  see  Leoacies,  34. 
Of  legacy,  by  advancement, 
MENT,  11. 


Advaxob- 


ADJOUBirMSNT. 

In   justice's    courts,  see  JuariCE   of  thi 

Peace,  19. 
Of  crimiuc-U  trials,  see  Trial,  135. 
Of  execution  sales,  see  Execution,  83. 
Of  judicial  sales,  see  Judicial  Sale,  4. 
Orders    respecting,    when    reviewable,    sec 

Appeal,  13.    See  also  Contuiuancb. 

ADJUSTMENT. 

Of  costo  by  the  clerk,  see  Costs,  17. 
Of  loss  under  marine  policy,  see  IN8URANCl^ 
162-165. 

ADMEASUB^MENT. 

Of  dower,  see  Dower,  41. 

ADMINISTRATION. 

Letters  of,  as  evidence,  see  Evidence,  203. 
Of  asseto  in  equity,  see  Equity,  27. 
•  See  also  Executors,  etc. 


[Includes  such  matterti  peculiar  to  the  luris- 
diction  and  procedure  In  courts  of  admiralty  as 
have  been  touched  upon  by  state  courts,  together 
with  the  conclu8lvene8S  and  effect  of  senteDces 
iu  admiralty.  Matters  relating  to  ownership  of 
vessels,  contracts  of  affreightment,  liens  upon 
▼essels,  rules  for  ayoiding  collisions,  etc,  are 
under  Shipfimo.] 

As  to  property  in  vessels,  contracts  and 
liens  affecting  vessels,  pilots,  seamen,  char- 
ter-parties, collisions,  etc.,  see  Shipping. 

Marine  insurance,  see  Insurance,  IV. 

See  also  Carriers;  Commerce;  NAViQATfoii. 
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I.  Jurisdiction. 
II.  Procedure. 

I.  Jurisdiction. 

1.  Admiralty  Jurisdiction  exclusive. 
•—  Jurisdiction  conferred  upou  i'ederal  courts 
in  civil  causes  of  admiralty  and  maritime 
jurisdiction  by  the  ninth  section  of  the 
jndic'ary  act  of  1789  is  exclusive.  Walters  v. 
SteanibocU  MolUe  Dozier,  96  D.  722;  Tftoma 
V.  SoiU/uird,  26  D.  467;  Phegley  v.  T/u 
David  Taium,  84  D.  57. 

Bnt  it  it  jurisdiction  over  admiralty  causes, 
aud  not  jansdiction  over  all  causes  affecting 
foreigu  vessels,  or  over  all  liens  on  such. 
Randall  V.  HocJie,  82  D.  233.* 

It  is  not  exclusive  upon  the  lakes,  but 
concurreat  with  that  of  state  courts.  Tlior- 
sen  V.  Tlte  J.  B.  Martin,  7  R.  91. 

The  test  of  adniiralty  jurisdiction  under 
the  act  of  1789  is  the  nature  of  the  claim  on 
which  the  suit  is  founded,  and  is  not  the 
form  of  remedy  resorted  to.  When  the 
claim  is  maritime,  it  comes  within  that  ju- 
risdiction exclusively,  excepting  only  the 
right  of  suitors  to  pursue  common-law  reme- 
dies, or  what  is  equivalent  thereto  in  other 
courts.  SUarriRr  Petitl  v.  DumonL  22  R. 
397. 

A  proceeding  in  rem  against  a  vessel  for 
the  recovery  of  damages  for  a  oiaritime  tort 
can  be  enforced  only  oy  the  federal  courts. 
Young  v.  Ship  Princess  Royal,  2  R.  731. f 

State  courts  have  no  jurisdiction  of  an 
action  against  a  vessel  by  name,  as  this  is 
an  exercise  of  admiralty  jurisdiction  exclu- 
sively. Qriswold  v.  Steamboat  Otter,  93  D. 
239. 

A  suit  m  rem,  nnder  the  watercraft  law  of 
the  state,  on  a  claim  for  repairs  or  supplies 
to  a  boat  or  craft  navigating  the  Ohio  River, 
is  not  a  mere  proceeding  to  enforce  a  lien, 
but  it  is  also  a  civil  action,  founded  on  a 
contract;  and  when  the  claim  is  a  maritime 
contract,  the  proceeding  in  rem  cannot  be 
resorted  to  in  the  state  court.  Steamer 
Petrel  v.Dumoni,  22  R  397. 

Jurisdiction  in  personam  as  well  as  in  rem 
is  vested  in  the  maritime  courts  of  the 
United  States.     Case  v.  Woolley,  .32  D.  54. 

The  sale  of  a  boat  under  the  authority  of 
a  court  of  Illinois,  whatever  its  jurisdiction, 
is  not  a  sale  in  admiralty,  and  public  policy 
does  not  require  that  the  courts  of  Missouri 
should  give  it  the  effect  of  such  a  sale. 
Pheulnf  V.  rU  Darid  Tatum,  84  D.  57. 

2.   What  waters    are  within    it.J— 

Admiralty  and  maritime  jurisdiction  extends 

to  all  places  where  tlie  tide  ebbs  and  flows. 

TViOwM  V.  SouUiard,  26  D.  4(57. 

A  maritime  claim  for  services  must  show 

'  What  are  maritime  contracts,  see  note,  13  R. 

t  Jurisidictlou  over  torts  ou  the  hlj?h  seah.  see 
note.  \'\  1).  ft(»t')-ri6.s. 

1  Note  on  territorial  limits  of  admiralty  Juris-  l 
diction,  32  D.  <>&-<j&  \ 


that  such  services  were  wholly  or  essentially 
performed  where  the  tide  ebbs  and  flowa 
Case  V.  Woolle^,  32  D.  64. 

A  civil  maritime  case  arises  on  the  sea«  or 
from  some  act  or  contract  pertaining  to  iti 
commerce  or  navigation.     76. 

Admiralty  jnrisdiotion  under  nintfi  see- 
tion  of  judiciary  act  of  1789  extends  to  ths 
pnblio  navigable  nvers  of  the  United  States, 
and  to  all  public  waters  capable  of  being 
navigated  by  maritime  or  commercial  vesseb 
piopelled  by  wind  or  steam.  WaUert  v. 
Steamhoai  MoUie  Doner,  95  D.  722. 

The  Delaware  is  within  the  jarisdictiQB  d. 
admiralty  in  Pennsylvania.  M<nUaomervr, 
Henry,  1  D.  223.  ^^ 

The  Ohio  River  being  a  navigable  river  rf 
the  United  States,  not  connected  with  the 
lakes,  under  the  judiciary  act  of  1789  ex- 
clusive original  cognizance  of  all  civil  causa 
of  admiralty  and  maritime  jurisdiction  aris- 
ing thereon  is  vested  in  the  district  conrti 
of  the  United  States,  saving  to  saitors,  bow- 
ever,  in  all  cases,  a  common-law  remedy, 
where  the  common  law  is  competent  to  girs 
it.     Steamer  Petrel  v.  Dumont,  22  R.  S97. 

Admiralty  jurisdiction  does  not  extend 
over  our  lakes  and  navigable  waters  connect- 
ing them,  the  act  of  (S)ngre8B  of  Febraary 
2(5,  1846,  extending  snch  jurisdiction  over 
these  waters  being  nnconstitatiooal,  for  the 
reason  that  it  gives  the  fe<leral  conrts  cog- 
nizance  of  a  class  of  cases  not  given  by  the 
constitution.     People  v.  Tyler,  74  D.  703. 

Lakes  and  rivers  entirely  within  limits  of 
state  or  nation  constitute  part  of  Its  terri- 
tory, and  when  lakes  and  rivers  are  between 
two  countries,  a  part  of  such  lakes  an<l  riv- 
ers may  be  appropriated  by  one  adjoining 
nation,  and  a  part  by  the  other.     76. 

Lakes  and  rivers  forming  boundary  line 
between  Great  Britain  and  United  States  are 
thus  appropriated  by  the^e  two  nations  on 
their  respective  sides  of  the  bonndary  line, 
as  fully  and  unreservedly  as  the  lauds  on 
either  side.     Ih. 

American  vessels  on  British  side  of  St  Clair 
River  are  entirely  within  foreign  jurisdic- 
tion,    lb. 

3.  Jurisdiction  within  the  body  of  1i 
county.  —A  civil  case  arising  where  tide 
ebbs  and  flows,  though  within  a  county,  is 
a  case  of  maritime  or  admiralty  jurisdicticMi, 
within  the  meaning  of  our  national  consti- 
tution and  laws.     C'cwc  v.   WooUt*y,  .32  D.  dfi. 

AiUniralty  jurisdiction  comprehends  navi- 
pa»)le  rivers  as  high  np  as  tide  ebbs  aiid 
Hows,  although  it  should  be  within  the  ho^ij 
of  a  county.     Baker  v.  Hoofj,  59  D.  431. 

4.  State  statutes  cannot  take  away 
the  jurisdiction.  —  Iowa  sUtutc,  so  far  as 
it  undertakes  to  give  remedy  m  rem  against 
lK)at  or  vessel  for  a  cause  of  action  of  admi- 
ralty cognizance,  is  in  conflict  with  the 
judiciary  act  of  1789  conferring  exclusive 
admutilty    jurisdiction    u^kmi    £e     United 
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StaU-8  district  courta.      Walters  t.  Steamboat 
Mollis  Dozkr,  95  D.  722. 

Where  steamboat  navigating  Missouri 
River  as  ooiumon  carrier  of  passengers  and 
freight  tortiously  ran  so  near  a  flat-boat 
loaded  with  lumber  and  navigating  the  river 
as  to  cause  it  to  sink,  a  suit  in  rem  against 
the  steamboat  was  of  admiralty  cognizance, 
and  the  Iowa  statute  could  not  give  the 
state  courts  jurisdiction.     lb. 

6.  Saving  of  common-law  remedies 
to  the  states.  —  The  national  constitution 
does  not  vest  the  exclusive,  original  juris- 
diction **  of  all  cajMa  of  admiralty  and  mar- 
itime jurisdiction'*  in  the  United  States 
courts:  and  where,  prior  to  the  adopting  of 
the  constitution,  there  was  a  concnrreut 
remedy  at  law,  the  remedy  at  law  yet  exists. 
State  V.  Judffe  Watts,  *26  D.  507. 

Maritime  jurisdiction  is,  by  the  federal 
conatitation  and  laws,  vested  in  its  district 
eoorts,  concurrently,  however,  with  the  com- 
iLMi-law  courts,  in  cases  wherein  the  com- 
moa-Iaw  remedy  is  adequate  and  proper. 
€(ue  V.  WooUey,  32  D.  54;  27iO/AjMon  v.  The 
J.  a  Jforton,  59  D.  658. 

Mere  fact  that  remedy  under  state  law 
for  collection  of  claims  against  vessels  is  in 
rot,  instead  of  being  m  personam,  furnishes 
no  loond  reason  for  giving  an  exclusive 
jorisdiction  to  the  United  States  courts. 
Tionpeim  t.  The  J.  D.  Morton,  59  D. 
658. 

A  suit  by  a  proceeding  in  rem  against  a 
boat  or  other  craft,  under  the  watercraf t  law 
of  tM  state,  for  the  breach  of  a  maritime 
contract,  is  not  a  common-law  remedy  within 
the  meaning  of  the  saving  to  suitors  of  such 
remedies  by  the  act  of  1789.  Steamer  Petrel 
T.  Dummit,  22  R.  397;  Walters  v.  The  MolUe 
Dcder,  95  D.  722. 

In  a  suit  by  an  administrator,  brought 
under  a  statute  of  the  state  to  recover  for  the 
toss  of  life  of  his  intestate,  caused  b^'  being 
ran  orer  by  defendant's  steamboat,  m  Nar- 
ragansett  Bay,  where  defendant  contended 
tbat  the  jurudxction  of  the  state  court  de- 
pended entirely  on  the  saving  clatise  in  the 
act  of  Congress  of  1789,  cliupter  20,  section  9, 
Aving  to  suitors  a  cotnmon-Iaw  remedy,  atid 
that  this  being  a  ri^ht  of  action  given  by 
statute,  and  not  existing  at  common  law, 
vas  not  within  that  saving  clause, — held, 
that  the  intention  of  the  saving  clause  was 
to  bare  a  remedy  or  right  of  action  in  those 
courts  which  proceed  according  to  the  course 
of  common  law,  as  distinguished  from  admi- 
ralty proceedings,  and  that  the  action  was 
maintainable  in  the  state  courts.  Chase  v. 
Amfrkan  Steantboai  Co.,  11  R.  274;  affirmed, 
16  Wall  522. 

6.  Jurisdiction  as  affected  by  char- 
acter of  vesseL  —  To  determine  que^ttion 
of  ailmiralty  jurisdiction  in  rem,  regard  must 
be  had  to  the  character  of  the  waters,  of  the 
boat  or  Tsssel,  and  of  the  contract  or  tort 


which  forms  the  subject  of  the  action.     Wal* 
teis  V.  77ie  MolUe  Dozier,  05  D.  722. 

Vessels,  public  or  private,  upon  high  seas, 
are  part  ot  the  territory  of  the  nation  of 
their  owners,  and  an  offense  committed  on 
board  of  such  vessels  is  an  offense  against  the 
sovereignty  of  that  nation;  but  when  a  vessel 
enters  a  foreign  jurisdiction,  it  becomes  at 
once,  with  all  on  board,  in  the  absence  of 
treaty  stipulation  to  the  contrary,  subject  to 
the  municipal  laws  of  the  country  it  visits. 
Pe&ple.  V.  Tyler,  74  D.  703. 

7.  Jurisdiction  in  |»ise  cases.  —  The 
question  of  prise  or  no  prise  is  exclusively  of 
admiralty  jurisdiction,  even  though  the  vessel 
captured  was  not  carried  into  a  port  for  con- 
demnation.    Simpson  v.  Nadeau,  2  D.  634. 

The  condemnation  of  property  taken  as 
prize,  in  a  court  of  admiralty,  precludes  a 
common-law  court  from  examining  its  legal- 
ity.    Jenkins  v.  Putnam,  I  D.  594. 

But  the  inouiry  may  be  made  as  to  the 
competency  of  the  prize  court  to  give  a  de- 
cree, when  a  condemnation  for  prize  is  set 
up  as  a  source  of  title.  Wheelwright  v.  Z)e- 
pq/.iCer,  3  D.  345. 

A  sale  of  captured  goods  by  order  of  a 
prize  court  of  a  captor  established  in  a  neu- 
tral country  does  not  change  the  title  of  the 
property,  since  such  court  is  without  juris- 
diction,    fh, 

8.  Jurisdiction  in  criminal  cases.  — 
Criminal  offenses  committed  on  American 
vessels,  in  waters  entirely  within  foreign 
jurisdiction,  are  not  within  the  admiralty 
jurisdiction  of  the  United  States,  within  the 
intent  and  meanins  of  the  act  of  Congress, 
approved  March  3,  1857,  which  provides: 
'*That  if  any  person  or  persons,  upon  the 
high  seas  or  any  arm  of  the  sea,  or  in  any 
river,  haven,  creek,  basin,  or  bay  within  the 
admiralty  jurisdiction  of  the  United  States, 
and  out  of  jurisdiction  of  any  particular 
state,  shall  unlawfully  and  williuUy,  but 
without  malice  aforethought,  strike,  sUib, 
wound,  or  shoot  at  any  other  person,  of 
which  striking,  stabbing,  wouudiuff,  or 
shooting  such  person  sh^l  afterwards  die 
u\uMi  land  within  or  without  the  United 
States,  every  person  so  offending,  his  or  her 
counselors,  aiilers,  and  abettors,  shall  be 
deemed  guilty  of  the  crime  uf  manslaughter, 
and  upon  conviction  thereof  shall  be  punished 
as  hereinafter  provided."  People  v.  Tyler,  74 
D.  703. 

0.  Other  subjects  of  admiralty  juris- 
diction. —  An  account  for  supplies  furnished 
a  vessel  at  a  pbice  where  the  tide  ebbs  and 
Hows  is  a  maritime  claim.  Case  v.  Woolley, 
32  D.  54. 

Admiralty  takes  cognizance  of  maritime 
torts.  Walters  v.  The  MolUe  Dozier,  95  D. 
722. 

10.  Objections  to  jurisdiction.  — 
Though  a  libel  tiled  be  not  for  a  maritime 
lien,  and  thui  cfore  not  aulhcieut  to  give  the 
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admirally  conrt  jnrisdiotion,  such  court  will 
acquire  jurisdiction  if  another  libel,  filed  by 
an  intervening  party,  be  for  a  maritime 
claim.     Case  ▼.  WooUeff,  32  D.  54. 

Objection  to  mrisdietion  of  state  ooaH^  in 
eases  of  admiralty  cogninnce,  may  be  raised 
for  the  first  time  in  the  appellate  court. 
WaUenr.  The MoUie Doeier,  W  J>.  122. 

n.  Procedurx. 

11.  Attachment  and  custody  of 
property  seized.  —  United  States  marshal 
may  attach  property  without  seeing  it  or 
touching  it.  His  dutv  is  performed  by  tak- 
ing it  into  his  custody,  not  manu/orti,  but 
by  placing  some  person  in  charge,  and  mak- 
ing a  return  on  the  writ.  The  marshal 
thenceforth  becomes  chargeable  with  its 
safe-keeping.    Jones  ▼.  McOuh-h,  99  D.  556. 

Where  he  has  taken  property  into  his  cus- 
tody under  a  process  in  rem  issued  out  of  an 
admiralty  court,  the  owner  is  relieved  of 
all  concern  about  it,  and  is  not  required  to 
be  present  to  protect  it.  The  sole  responsi- 
bility of  its  sale-keeping  is  upon  the  ofiicer; 
it  is  his  duty  to  use  due  diligence  to  keep  it 
safe,  and  he  will  be  liable  to  the  owner  for 
any  damage  to  the  property  resulting  from 
a  want  of  such  dilisence.     lb, 

"Due  diligence  '  required  of  officer  in 
taking  caro  of  property  attached  under  pro- 
cess in  rem  is  such  diligence  as  a  careful, 
prudent  man,  of  reasonable  sense  and  judg- 
ment, might  reasonably  be  expected  to  take 
if  the  property  belonged  to  himself.     Ih, 

Marshal  alone  is  liable  for  negligent  and 
injurious  acts  of  his  deputy  or  assistants  in 
taking  care  of  attached  property.     Ih, 

If  he  puts  a  tug  attached  in  charge  of  a 
custodian,  and  while  so  situated,  it  springs 
a  leak  and  sinks,  for  want  of  proper  care  and 
attention  on  the  part  of  the  custodian,  the 
marshal  is  liable  to  the  owner  as  well  as  to 
the  libelant  for  the  damage  occasioned 
thereby.     Ih, 

12.  CondusiveneBS  of  decree  or  sen- 
tence. —  Decree  of  court  of  admiralty 
having  jurisdiction  in  rem  is  conclusive 
everywhere  and  on  all  persons  who  have  an 
interest  in  the  thing;  and  the  appearance  of 
the  parties  in  a  suit  in  such  court  will  en- 
able the  court  to  proceed  in  matters  relating 
to  maritime  contracts,  though  the  claims 
are  not  such  as  to  give  the  court  jurisdiction 
in  rem.     ThtrniM  v.  Southard,  26  D.  467. 

Decree  in  rem  of  admiralty  court  is  bind- 
ing on  all  the  world.  IV/iUney  v.  WaUfi,  48 
D.  590. 

Decree  of  United  States  district  court  for- 
feiting goods  as  smuggled  without  payment 
of  duties,  after  due  notice  by  publicatum.  is 
conclusive  evidence,  in  an  action  by  a  pur- 
chaser of  the  goods  from  the  importer  to 
recover  back  the  purchase-money,  that  uuch 
goods  were  liable  to  seizure  when  imported 
and  at  the  time  of  sale.    Ih. 
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Sentence  of  condemnation  of  sa  instsaee 
court  of  admiralty  is  conclusive  to  cAmag^ 
the  property,  and  the  forfeiture  csnnotCe 
questioned  collaterally  in  any  other  ooart  of 
the  same  country.  Per  Walwortii,  Ch. 
Ocean  Im.  Co,  v.  Francis,  19  D.  649. 

18. of  sentence  of  fbreignoonTtw  — 

The  sentence  of  a  foreign  court  of  admiralty 
is  conclusive,  and  cannot  be  impeached  else- 
where until  it  is  regularly  set  aside  in  tbs 
country  where  it  was  delivered.  Steufacrt  ▼. 
Warner,  2  D.  61. 

The  sentences  of  foreign  oooxta  of  sd- 
miralty  are  conclusive  npon  all  the  matters 
decided.  Cucullu  v.  LoMama  /at.  Cbi,  16  D. 
199. 

The  right  belongs  to  every  conrt  to  exam- 
ine whether  the  judgment  or  decree  offered 
to  it  emanates  from  an  authority  competeat 
by  the  laws  of  nations  to  act  in  the  mattert 
on  which  it  has  pronounced  judgment.     IK 

The  courts  of  each  nation  are  the  proper 
tribunals  to  interpret  its  laws,  and  their  de- 
cisions must  be  followed  in  other  conatriev 
lb. 

The  regularity  of  the  proceedings  of  a  for- 
eign court  of  admiralty  cannot  be  ffone  int^v 
if  its  action  was  in  a  cause  wherein  it  had 
jurisdiction.     Ih, 

The  sentences  of  foreign  oonrts  of  admi- 
ralty are  conclusive  only  when  they  distinctly 
and  specifically  state  the  causes  of  condem- 
nation. Accordingly,  where  a  vessel  and 
cargo  were  condemned  for  a  rescue  from  the 
possession  of  a  belligerent  captor,  or  "oth- 
erwise/* the  assured  were  permitted  to  gire 
.evidence  disproving  the  alleged  rescne.  licb- 
inwm  V.  Jones,  5  D.  114. 

In  New  York,  the  sentence  of  s  foreiga 
court  of  admiralty  condemning  property  as 
lawful  prize  under  the  law  of  nations,  tboa^rh 
conclusive  to  change  the  property,  is  cm/ 
jorima/ade  evidence  of  the  facte  upon  which 
it  is  founded,  and  may  be  rebuttea  by  pruof 
in  a  collateral  action.  Ocean  Ins,  Co,  t.  /'rus- 
ds,  19  D.  649. 

Sentence  of  such  court  acting  as  a  munici- 
pal court,  and  not  as  a  prize  court,  condema- 
ing  a  vessel  for  a  violation  of  navigation  law  a, 
is  not  even  prima  fade  evidence  of  a  breach 
of  warranty  not  to  enga^  in  illicit  tra«i6 
contained  m  a  policy  of  insurance  on  such 
vessel,  without  proof  of  the  law  allegevl  to 
have  been  violated.     Ih, 

A  decree  pronouncing  a  Tessel  "  to  be  far* 
feited  and  lost  for  a  breach  of  some  or  cue 
of  the  laws  relating  totra<leand  navigatiott** 
is  not  sufficiently  precise  to  be  entitled  to 
credit  as  a  judicial  proceeding,  and  will  not 
be  aided  by  the  libel,     lb. 

Violation  of  some  precise  law  must  be  rs- 
tabliahed  by  a  decree  of  condemnation  of  > 
foreign  court  of  admiralty,  relied  upon  by  an 
insurer,  to  prove  that  a  vessel  was  «mgsg«<l 
in  illicit  trade.  lb. 
Such  a  sentence  which  appears  on  the  £Mf 
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of  tbe  proceedings  to  have  been  founded  on 
facts  which  do  not  warrant  the  judgment,  is 
not  conduaiTo  of  the  legality  of  the  condom- 
iiatioiit  in  a  question  between  the  insured 
and  the  underwriters.     WiUkunstm  r.  Tunno, 

2D.  654. 

A»  between  insurer  and  innured,  the  decree 
of  a  foreign  court  of  admiralty  is  oonclusive 
only  where  warranties  are  inserted  in  the 
policies.     CnnmUai  t.  Ball,  2  D.  375. 

Such  aentenoes  have  been  held  oonclusive, 
mm  to  tiie  chancter  of  the  property  or  ves- 
•eL  WaUon  v.  BeOmne,  4  D.  597;  Brottn  v. 
Uakm  Itumtmee  Co.,  4  D.  204;  Blanque  ▼. 
Pf^iatmt,  6  D.  705.  Contra,  Bourhe  v.  Oran- 
2«rry,  9  D.  589;  Vandenhanfel  t.  CT.  8.  Ins, 
Co.,  I  D.  180. 

And  of  the  fact  of  a  breach  of  blockade. 
BiBBter  t.  Hew  England  liu.  Co,,4D.  125. 

14.  Appeals.  —Decree  in  admiralty  ap- 
pealed from  is  treated  as  non-existent,  pend- 
ing the  appeal,  and  cannot  therefore  be 
plfa^^MJ  as  a  former  recovery.  SctUer  t. 
Baymore^  47  B.  518. 

ADMOBBIOVB. 

As  evidence,  generally,  see  Bvidbmob,  HI. 
As  estoppels  in  pas»,  see  Estoppsl,  40. 
Avoiding  continuance  by,  sccTbial,  20,  183. 
By  demurrer,  see  Plbadiho,  46,  86. 
By  president  of  oorporationy  see  Cobfora- 

TIOHS,  160. 
Effect  of   demurrers   to   evidence    as,  see 

Trial,  60. 
Keet  of,  in  pleadings,  see  Fliading,  138. 
Evidence  of,  in  suit  to  set  aside  conveyances, 

see  Vbaxtdxtlkstt  CoNyBTANOBs,  34. 
In  criminal  cases,  see  Evidkmos,  166,  167. 
In  suits  for  divorce,  see  Marriaob  and  Di- 

▼ORCB,  72. 
Of  agent,  when  bind  principal,  see  Aobncy, 

Of  attorney,  when  bind  client,  see  Attor- 

KET  AND  OlIBHT,  22. 

Of  bslanee  due,  see  Aooounts,  4. 

Of  evidence,  new  trial  for  error  in,  see  New 

Trial,  6-9. 
Of  one  partner,  when  bind  firm,  see  Part- 

VRRSBIP,  47. 
Trod  oi  marriage  by,  see  Marriags  and 

DiTOBCS,  17. 

To  prove  partnership,  see  Partnership,  1 1, 
12. 

ADOPTION. 

Of  children,  see  Parent  and  Child,  21. 
Of  city  charter,  see  MtTNidPAL  Corpora- 

TIOllEv  7. 

Of  eooimon  law  as  to  criminal  conspiracy, 

see  CoNSPiRACT,  6. 
Of  cooatitotiona,  see  Constitutions,  1. 
Of  early  EngUsh  statutes,  see  Trusts,  17. 
Of  fictitious  name,  see  Names,  6. 
Of  firm  name,  see  Partnership,  25. 
Of  gnsnUan's  sets,  by  ward,  see  Ouardian 

AHP  Ward^34> 


Of  insolvency  laws,  in  federal  courts,  see 

Insolvency,  3. 
Of  state  laws  and  decisions. in  federal  courts* 

see  Courts,  12. 
Of  the  common  law,  see  Common  Law,  1-3. 

ADT7LTEBATI0N.  ~  IMITATION. 

1.  Adulterated  milk.  —A  statute  mak- 
ing it  a  misdemeanor  to  sell  or  bring  adulter* 
ated  or  diluted  milk  to  a  butter  or  cheese 
factory,  to  be  manufactured,  is  valid.  People 
V.  WeH,  60  R.  452. 

Statute  making  it  criminal  offense  to  sell 
milk  which  is  adulterated,  though  with  Dure 
water  only,  is  constitutional.  Com,  ▼.  Waiie, 
87  D.  711. 

A  statute  forbade  the  possession,  with  in- 
tent to  sell  or  exchange,  of  adulterated  milk. 
A  subsequent  statute  provided  that  milk 
should  be  deemed  adulterated  if  it  contained 
more  than  eighty-eight  per  cent  of  watery 
fluids,  or  less  than  twelve  per  cent  of  milk 
solids,  or  less  than  two  ana  a  half  per  cent 
of  milk  fats.  /Tif^  constitutionaL  State  v. 
Smyth,  51  R.  344. 

2.  Imitation  butter  —  Oleomarga- 
rine.*—  A  statute  prohibiting  the  manufac- 
ture or  sale  for  food  of  any  substitute  for 
butter  or  cheese  produced  from  pure  un- 
adulterated cream  or  miUc  is  unconstitu- 
tional.    People  V.  Marx,  62  R.  34. 

A  statute,  entitled  ''to  prevent  deception 
in  the  manufacture  and  sale  of  dairy  prod- 
ucts, and  to  preserve  the  public  health,' 
forbidding  the  manufacture  and  sale  of  any 
products  in  the  semblance  of  butter,  not 
made  exclusively  of  milk  or  cream,  and  pro- 
viding that  the  state  shall  purchase  the 
machinery  now  used  in  such  manufacture, 
and  that  the  state  auditors  shall  allow  the 
sum  judicially  decreed  to  be  paid  therefor,  is 
unconstitutional.  Northweaiem  Mfg,  Co,  v. 
Wayne  Circuit  Judfje,  55  R.  693. 

Under  a  statute  prohibiting  the  manufac- 
ture or  sale  of  any  article  not  produced  from 
milk  or  cream,  *'in  imitation  or  semblance 
of  or  designed  to  take  the  place  of  butter," 
it  is  not  criminal  to  sell  a  substitute  for  but- 
ter unless  it  is  in  imitation  or  semblance 
thereof.     Penple  v.  Ai-enaberg,  57  R.  741. 

8.  Noxious  and  unsound  food.t^ 
Selling  unwholesome  proviHions  is  an  otfens« 
indictable  at  common  law.  State  v.  SmiUi, 
14  a  594. 

Person  engaged  In  business  of  furnishing 
provisions  for  market  is  bound  to  use  ordinary 
prudence  and  care  to  avoid  the  sale  of  noxious 
and  unsound  food.  Hunter  v.  State,  73  D.  164. 

Offense  of  selling  unwholesome  beef,  to  be 
eaten  and  used  as  rood,  is  committed  as  well 
by  selling  it  to  wholesale  dealers,  as  mer- 

*  Notes  on  conititutioDatItT  of  itatutet  prohib- 
iting the  manufacture  of  oleomarKariue,  60  R. 
64;'.-..  8:  67  R.742-7M. 

t  See  note  on  liability  for  selling  noxloas  an4 
unsound  food,  78  D.  16&-17(k 
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chandise  to  be  resold  by  tbem,  as  by  selling 
directly  to  the  coojiuiner.  People  v.  Pcu'ker, 
97  D.  774. 

It  is  no  defense  to  an  indictment  for 
sellinjg  impure  provisions  without  a  stamp 
showing  their  composition  that  they  were 
patented.     Pabtver  v.  State,  48  R.  429.* 

ADULTEBY. 

[Treats  of  adultery  as  a  crime  only;  adultery  as 
a  ground  lor  divorce,  and  when  a  charge  of  adul- 
tery is  actionable,  are  elne where  treated.] 

As  sround  for  divorce,  see  Makriaob  and 
DIVORCS,  56. 

Charges  of,  when  actionable  per  se,  see  Slan- 
der, 8. 

Proof  of,  see  Mabriaob  and  Divorce,  70. 

When  bars  dower,  see  Dower,  29. 

1.  JurisdictiozL  —  Adultery,  fornica- 
tion, and  the  like,  were  not  indictable  at 
common  law.     Anderwn  v,  Com.^  16  D.  776. 

Ofifenses  contra  bonos  mores  are  punished  by 
the  courts,  but  the  jurisdiction  in  such  cases 
should  not  be  extended  beyond  the  limit  es- 
tablished  by  the  adjudicated  cases.     lb. 

Adultery  and  fornication  were  not  indict- 
able at  common  law,  and  are  not  punishable 
in  this  country,  unless  made  so  by  statute. 
Carotti  v.  SUUe,  97  D.  465. 

Solicitation  of  another  to  commit  adultery 
is  a  high  crime  and  misdemeanor,  of  which 
the  superior  court  has  cognizance.  SUUe  v. 
Averu,  18  D.  105.  Contra*  8mUh  v.  Com.,  93 
D.  686. 

2.  What  constitutes  the  o£fexi8e.+— 
The  common  law  is  the  constitutional  guide 
in  determining  what  constitutes  adultery, 
and  in  case  of  a  conflict  between  it  and  the 
canon  law,  the  former  will  prevail.  State  v. 
Lash,  32  D.  397. 

Adultery,  by  civil  law,  is  carnal  knowledge 
of  another  man's  wife.  State  v.  WeaUunrlry, 
69  D.  59. 

Adultery  is  sexual  intercourse  of  a  married 
woman  with  any  man  other  than  her  hus- 
band; fornication  is  the  like  intercourse  of 
an  unmarried  woman  with  any  man.  Hood 
V.  State,  26  R.  21. 

Adultery  is  committed,  though  defendant 
was  ignorant  that  the  woman  with  whom  he 
had  intercourse  was  married.  Com.  v.  Mwell, 
35  D.  398. 

Man  cannot  be  convicted  of  adultery,  who, 
in  good  faith,  marries  and  cohabits  with  a 
woman  whose  husband  has  remained  absent 
for  more  than  seven  years  together  without 
beiuff  heard  from,  and  is  believed  by  both 
parties  to  be  dead,  although  in  fact  he  is 
still  living.     Cam.  v.  TItompam,  83  D.  653. 

Man  is  guilty  of  adultery  who  marries  and 
cohabits  with  woman  in  good  faith,  and  in  the 
belief  that  she  ie  a  widow,  where  she  had 

*  Note  on  constitutionality  of  staiiites  forbid- 
dlne  sale  of  adulterated  foods,  51  K.  347-254. 

t  Note  on  what  constitutes  adultery,  82  D.  289, 
Ml 


left  her  husband,  and  had  remained  absent 
from  him  for  more  than  seven  years  without 
hearing  of  him,  if  her  husband  is  in  fact  stiH 
liv'ug;  for  in  such  case  no  presuniption  of 
n>i  death  arises;  but  the  rule  would  be 
otherwise,  in  such  a  case,  if  the  husband  had 
deserted  her.    Cotiu  v.  Tho/mpmrn,  87  D.  6^. 

Fornication  is  essential  fact  ooDstituting 
crimes  arising  out  of  illicit  carnal  oonnectioa, 
and  is  included  within  them.  Dinkey  v.  Ccva., 
55  D.  542. 

Divorced  man  does  not  uommit  adultery 
by  marrying  and  cohabiting  with  another 
woman,  though  the  divorce  waa  procnred  by 
his  wife  and  he  has  obtained  no  divorce. 
SUiU  V.   Weatlie^'by,  69  D.  59. 

In  order  to  constitute  unlawful  cohabita- 
tion, under  Revised  Code  of  Mieaiasippi, 
1857,  article  8,  page  573,  whether  in  adul- 
tery or  fornication,  it  must  be  shown  that 
the  parties  dwell  together  openly  and  noto- 
rioubly,  as  if  the  conjugal  relation  existed 
between  them.     Carotti  v.  State,  97  D.  465. 

Conviction  cannot  be  sustained  where  evi- 
dence siraplv  shows  that  the  parties  lived 
together  under  the  same  roof  as  master  and 
servant,  and  that  there  were  only  oocasional 
instances  of  illicit  intercourse  between  tfaem. 
lb.* 

3.  Ofifense  complete  if  either  party 
be  married.  —  Adultery,  in  Maine,  is  illicit 
intercourse  between  persons,  one  or  both  of 
whom  are  married.  State  v.  Weatherhif^  69 
D.  59. 

Adultery  means  sexual  interoouzee  by 
married  person  with  any  person  not  his  or 
her  wife  or  husband.  A  married  man  may 
therefore  be  guilty  of  adultery  with  a  single 
woman.  IfeifHch  v.  Com,,  75  D.  579;  Cow. 
V.  Call,  32  D.  284. 

An  act  of  sexual  intercourse  between  two 

f)ersou8,  one  married,  the  other  single,  will 
)e  adultery  in  the  former,  but  not  in  the 
latter.  Hunter  v.  United  States,  39  D.  277; 
Cook  V.  Stale,  56  D.  410. 

4.  Contra  — Ko  adultery  If  woman 
be  unm-arried.  —  Adultery  at  common  law 
can  be  committed  only  upon  the  person  of  a 
married  woman;  illicit  carnal  intercourse  by 
a  married  man  with  a  woman  not  married  is 
not  sufficient  to  constitute  this  crime.  State 
V.  LasJi,  32  D.  397. 

0.  Indictment  charging  adolteiy  with 
certain  named  woman,  but  averring  no  tims 
to  the  fact  that  she  was  a  married  woman, 
and  not  referring  it  to  certain  time  before 
stated  by  the  words  "tlien"  and  "there," 
or  any  equivalent  terms,  is  insufficient.  State 
V.  ThursUn,  58  D.  695. 

Indictment  is  insufficient  as  not  alleging 
woman  to  be  married  at  the  time  of  the  al- 
teged  committal  of  the  offense,  if  it  charges 
tliat  the  defendant,  on  the  25th  of  March, 
1851,  committed  adultery  with  B,  she,  the 

*  Cohabiting  with  more  than  one  wonum.  whSI 
eonsUtutas  omseofy  sse  noi%67  &.  ff7,  IHl 
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nid  B,  "being  a  married  woman  and  the 
Uwfol  wife  **  of  A.     lb. 

Allef^ation,  "  being  a  married  woman  and 
the  lawful  wife  of  Af"  ham  reference  to  the 
time  of  finding  the  indictment,  and  not  to 
the  time  of  the  offense,  in  strictness  of  crim- 
inal law.     tU 

Indictment  mnst  show  that  the  woman 
with  whooi  the  act  was  committed  was  not 
the  prisoner's  wife,  and  giving  her  a  name 
different  from  that  of  the  accnsed  is  not  snffi.- 
dent  to  show,  by  implication,  that  she  was 
not  his  wife.  J/oore  v.  Com.,  39  D.  724.  But 
compare  Helfrieh  t.  Com.,  75  D.  679. 

Joint  indictment  may  be  found  where  the 
same  evidence  as  to  the  act  which  constitutes 
the  crime  applies  to  all  the  persons  indicted. 
Therefore  where  a  married  woman  and  a 
smgle  man  commit  adultery,  they  may  be 
mdieted  jointly.  Com.  r.  EltoeU,  35  D.  398. 
Joint  indictment  for  fornication  and  adul- 
tery, which  charges  an  unlawful  bedding  and 
cohabiting  together,  describes  the  onense 
taiScient^,  and  the  charge  is  sustained  by 
thowing  an  habitual  surrender  of  the  person 
of  one  for  the  gratification  of  the  other. 
Suae  y.  Jolly,  32  D.  656. 

Indictment  for  living  "together  in  forni- 
cation "  found  against  a  man  and  woman  is 
toffideo^  without  stating  the  facts  which 
CDter  into  the  composition  of  the  o£fenae. 
Lamn  v.  State^  56  D.  182. 

0.  Kvidence  for  prosecntion.  —  Indict- 
nent  for  open  and  notorious  adultery  is  not 
nstained  uy  proof  of  occasional  illicit  inter- 
couse.     Wrighl  v.  State,  35  D.  126. 

Bvidence  is  competent  to  show  the  reputa- 
tion for  chsatity  of  the  woman  with  whom 
the  offense  is  charged  to  have  been  oom- 
mitted.    Com,  t.  Gray,  37  R.  378. 

Criminal  intercourse,  once  shown,  is  pre- 
nmed,  if  parties  still  live  under  same  roof, 
to  eontinue,  notwithstanding  the  fact  that 
thoM  who  dwell  under  the  same  roof  with 
them  are  not  prepared  to  depose  to  the 
fact;  and  this  pnnciple  is  especially  applica- 
ble in  a  civil  proceeding  for  a  divorce.  Cch 
rotfiy.  Aa<e,97D.  465. 

Evidence  of  other  acts  of  adultery  com- 
nitted  by  the  same  parties,  near  the  time 
cWged,  though  in  another  country,  is  admis- 
■We.    Cbm.  T.  Nkhola,  19  R  346. 

Bvidence  is  admissible  of  improper  famili- 
arity and  adultery  both  before  and  after  the 
conuDission  of  the  offense  charged,  although 
it  proves  other  and  distinct  offenses.  Stale 
V.  Bridgnan,  24  R.  124. 

Oa  char;^  of  illicit  intercourse  within 
limited  period,  evidence  of  acts  anterior  to 
■i>cb  period  may  be  adduced  in  explanation 
^  ^cts  of  a  similar  character  within  that 
period,  although  such  former  acts,  if  treated 
*•  aa  offenjw,  would  be  iMured  by  the  statute 
of  limitationfl;  evidence  of  this  character 
Would  not^  however,  be  admissible  as  inde- 
KodsDl  tsstimopy,  but  should  be  received 
1A.D.K.-19 


when  proposed  in  connection  with  or  subse- 
quently to  the  intrmluction  of  evidence  tend- 
ifig  to  establish  an  improper  intercourse 
between  the  parties  during  the  period  to 
which  the  charge  is  confined.  Latogon  ▼. 
State,  66  D.  182. 

Evidence  of  improper  familiarities,  ex- 
plained by  the  fact  of  prior  intercourse,  may 
be  corroborated  by  prouf  of  sulwequent  illicit 
connection.     lb. 

Fact  of  illicit  intercourse  can  very  rarely 
be  directly  proved,  and  must,  in  the  great 
majority  of  cases,  be  inferred  from  oircum- 
stances,  the  weight  and  conclusiveness  of 
which  vary  according  to  the  situation  and 
character  of  the  parties,  the  habits  of  society, 
and  other  incidental  circumstances.     lb. 

Fact  that  unmarried  woman  is  seen  in 
night-time  at  house  of  single  man,  who  is 
sick  at  the  time,  in  company  with  her  mother, 
by  itself,  and  unconnected  with  any  other 
fact,  proves  nothing;  but  when  offered  in 
connection  with  other  evidence  proving  il- 
licit intercourse  between  them,  liecomes  rel- 
evant on  their  joint  indictment  for  living 
*•  together  in  adultery."    lb. 

Conversation  shortly  after  birth  of  child 
between  mother  of  defendant  and  physician 
who  attended  the  defendant  during  her  con- 
finement, as  to  the  means  by  which  the  phy- 
sician was  to  obtain  his  fee,  during  which 
the  defendant  remains  silent,  is  not  admissi- 
ble against  the  defendant  on  an  indictment 
of  her  and  her  co-defendant  for  living  to- 
gether in  fornication.     lb. 

On  the  trial  of  a  person  indicted  for  forni- 
cation, it  is  essential  to  prove  affirmatively 
that  he  was  unmarried  at  the  time  of  the 
alleged  offense.  Montana  v.  WliUcomb,  26 
R  740. 

7.  Proof  of  marriage.  —  Confessions  of 
a  party  of  a  previous  marriage  are  admissi- 
ble, in  an  indictment  for  living  in  ailultery, 
to  prove  the  fact  of  such  marriage.  Cameron 
v.  State,  48  D.  Ill;  StaU  v.  Libby,  69  D. 
115. 

Defendant's  admissions  are  competent  evi- 
dence of  marriage  and  of  relationship  to  the 
female  patHceps  criminis,  under  an  indict- 
ment for  incestuous  adultery.  Cook  v.  Stale, 
56  D.  410, 

Marriage  in  fact,  in  a  prosecution  for 
adultery,  mnst  be  proved  bv  some  person 
present  at  the  ceremony,  or  by  the  produc- 
tion of  the  record,  or  by  the  confession  of 
the  piasoner.     State  v.  Hodynkina,  36  D.  742. 

Performance  of  the  marriage  ceremony, 
by  one  duly  authorized  for  tliat  purpose,  is 
necessary  to  be  proved.     Ih. 

8.  ConfessionB  of  particeps  criminis. 
—  Confessions  of  one  defendant,  on  trial  of 
two  jointly  for  illicit  intercourse,  are  admis- 
sible against  the  party  making  them.  Lavh 
ton  V.  State,  56  D.  182. 

Confessions  of  one  defendant  tending  to 
prove  subsequent  illicit  intercourse  are  ad- 
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miflsible  against  the  party  making  them  on 
the  trial  <tf  an  indictment  of  two  defendants 
jointly  for  Uving  tocether  in  fomioation,  if 
their  rele^ancT  is  shown  from  facts  snbse- 
qnenUy  offered  in  evidence.    lb. 

0.  Evidence  in  defense.  —  The  criminal 
offense  is  not  excused  by  the  absence  of  a 
gailty  intent,  unless  a  guilty  knowledjge  is 
part  of  the  statntory  dehoition,  nor  is  it  ex- 
cused by  the  subsequent  intermarriage  of 
the  parties.    Fox  t.  State,  30  R.  144. 

A  decree  of  divorce,  subsequently  ad- 
judged void,  is  no  defense  to  an  indictment 
for  adultery  by  means  of  a  second  maridage, 
contracted  in  reliance  upon  the  validity  of 
the  decree.    State  v.  Whitcomb,  36  R.  258. 

Evidence  that  defendant  refused  to  pay 
for  services  of  physician  rendered  during  the 
confinement  of  his  oo-defendant,  and  his 
statements  that  the  child  was  not  his,  not 
beinf^  connected  with  any  conversation  or 
admission  offered  by  the  state,  is  not  admis- 
sible on  the  trial  of  a  man  and  woman  jointly 
indicted  for  living  together  in  fornication. 
Laweon  v.  State,  6t>  D.  182. 

10.  Burden  of  proo£ — On  indictment 
for  living  in  adultery,  after  evidence  that 
defendant  had  a  huslisiid  living  four  or  five 
years  before,  the  onus  of  proving  his  death 
rests  npon  her.  Oameron  v.  State,  48  D. 
111. 

11.  Instructions  to  jury,  "that  if, 
from  all  the  testimony  in  the  case,  intro- 
duced for  the  purpose  of  proving  the  mar- 
riage of  the  defendant,  they  were  satisfied, 
beyond  a  reasonable  doubt,  that  he  was 
legally  married,  and  his  wife,  to  whom  he 
was  le^;ally  married,  was  living  at  the  time 
the  enme  was  alleged  to  have  been  com- 
mittedy  they  were  ai^thorized  to  find  the 
fact  of  marriage,"  is  correct.  State  v.  Z^tMy, 
69  D.  115. 

Instmctioa  "that  if  person  with  whom 
adultery  was  alleged  to  be  committed  was 
as  well  known  by  the  name  of  Vesta  Brown 
as  by  that  of  Vesta  A.  Brown,  they  would 
be  warranted  in  finding  that  the  offense,  if 
committed,  was  committed  with  Vesta 
S^own,"  IB  correct.    lb, 

IS.  Conviction. — On  indictment  for 
adultery,  defendant  cannot  be  found  guilty 
of  fornication.    State  v.  Lath,  82  D.  397. 

On  an  indictment  against  a  man  and  a 
married  woman  for  adultery,  the  man  alone 
may  be  oonvicted,  although  the  woman  was 
too  drunk  to  consent  to  the  intercourse. 
Ctom.  V.  Baieman,  41  R.  248. 

ADVANCEMENT. 

flndudes  the  law  relative  to  adTaneement^  as 
4ntlnflralabed  from  gifts,  or  loam  creating  in- 
debtedness to  the  ancestor's  estate:  also  proof  of 
advancement,  and  when  piesumed,  and  the  do» 
trine  of  hotohpot] 
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act  of  1833  has  given  to  the  orphans'  court 
over  the  subject  of  advanoemente  is  ezdo- 
sive.     HolUdaty  v.  Ward,  67  D.  671. 

9.  What  constitutes.* — Advaneemesl 
is  pure  and  irrevocable  ffift  made  by  parent 
to  child  in  anticipation  S.  such  child  s  f  utnn 
share  of  the  parent's  estate,  and  not  involv- 
ing the  idea  of  future  liability  to  answer. 
Yundt'e  Avpeal^  63  D.  496;  Grailam  t.  Omt- 
tan,  65  D.  726. 

Declarations  of  decedent's  dan^ter  r^ 
specting  debts  due  decedent  from  her  hns- 
band  cannot  change  such  debts  into  advance- 
ments.    Yundt'e  Appeal,  53  D.  496. 

Declaration  of  parent  of  intentiaB  to 
treat  existing  debt  due  from  child  or  husband 
thereof  as  an  advancement  will  not  produce 
this  e£fect  when  not  agreed  to  by  the  ebild, 
nor  accompanied  by  an  act  <d>literating  the 
obligation  as  a  debt.    lb. 

Gift  to  child  or  heir  by  ancestor  in  bis 
lifetime  is  prima  facte  advanoement.  Ortd' 
tan  V.  Orattan,  65  D.  726. 

Money  "  aidvanced "  and  money  '*paid 
and  advanced  "  by  a  father  to  his  eon,  and 
named  in  a  deed  of  trust  from  the  latter  for 
the  use  of  the  former,  is  presumed  to  have 
been  a  technical  advancement  to  the  son* 
and  does  not  constitute  a  sufficient  consider- 
ation to  uphold  such  deed  as  against  his 
creditors.     Waller  v.  Todd,  28  D.  94. 

Where  money  was  paid  by  a  ftither  on  the 
purchase  of  land  for  the  benefit  of  his  son, 
the  purchase  to  be  subject  to  the  son's  assent> 
which  was  not  given, — field,  that  the  juiy 
might  determine  from  the  proof  whether  the 
son  should  be  entitled  to  uie  money,  a/b&a- 
son  V.  Evans,  50  D.  669. 

A  father  purchased  and  paid  for  a  pcdiey 
of  insuranoe  on  his  own  life  in  the  name  o( 
his  daughter,  and  for  her  sole  benefit^  acd 
paid  the  annual  premiums  until  his  death. 
Ileld,  that  the  amount  of  the  policy  and  of 
the  annual  premiums  after  its  purchase  were 
advancements.  Rick^tbackery.  Zimmerman, 
30  R.  37. 

8.  Marriage  portions. — Where  tes- 
tator had  advanced  a  certain  sum  to  each  of 
his  daughters  on  her  marriafle^  taking  an 
obligation  for  its  payment,  wiwout  interest 
with  the  understanding  that  it  should  be 
collected  for  the  benefit  of  the  children  if 
the  hnsband  should  survive,  bnt  should  re> 
main  uncollected  if  the  wife  should  snrvivey 
this  was  regarded  strictly  as  an  advance 
ment,  to  be  accounted  for  as  part  of  sncb 
daughter's  share,  to  maintain  eqnahty  in 
distributing  the  estate.  Wanmaier  v.  Van 
Busldrk,  23  D.  748. 

Obligation  taken  for  such  advanoement  is 
not  a  debt  for  collection,  where  there  are  ao 
claims  against  the  estate,  though  it  must  be 
included  in  the  estate  by  the  ezecuton,*to 
preserve  equality  in  distribution.     lb. 

*  See  note  on  what  Is  deemed  an  ad 
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4.  Advancement  to  wife. — Husband 
may  make  an  advancement  to  his  wife  of  a 
portion  of  hia  estate,  volnntarily  and  with- 
oat  pecnniaiy  consideration,  when  his  credi- 
tors are  not  thereby  defrauded.  Spring  v. 
Bigki,  39  D.  687. 

AdTancement  to  wife  will  be  presumed 
where  husband  pays  for  an  estate  and  di- 
rects conveyance  to  be  made  to  her,  in  the 
absence  of  his  manifestation  of  a  contrary 
intention.     lb. 

6.  Deed,  when  presumed  to  be. — 
Porehase  of  land  by  parent  in  name  of  child 
is  prima  fadtt  advancement,  so  as  to  rebat 
presumption  of  a  trust  resulting  for  the 
psrent.     SmfA  t.  Strahan,  67  D.  622. 

But  only  to  the  extent  of  the  sum  actually 
paid  by  tiie  father,  without  regard  to  any 
tobseqnent  lise  in  the  value  of  the  land. 

PkilSp§  T.  Or^nff  30  ]>•  1<^- 

Deed  from  parent  to  child  in  oonsideration 
ef  love  and  imection  is  presumed  to  be  an 
sdvsooeinentb  Though  this  presumption 
Biay  be  rebutted,  yet  in  such  a  oeed  of  huids 
from  &ther  to  son  the  further  oonsideration 
•xprsssed  of  five  dollars  will  not  be  suffi- 
eieat  to  rebut  the  presumption.  Batch  v. 
Ana^  8  D.  16Z 

6.  irben  not  so  deemed.— The 

porchaae  of  land  by  parent,  in  name  of  minor 
child,  is  not  to  be  deemed  an  advancement, 
where  it  expressly  appears  that  such  was  not 
the  parent's  intention;  as,  for  instance,  where 
the  objeet  was  to  protect  the  title  against 
creditors.     Jaekmm  v.  MoMorf,  6  D.  356. 

CoQveyanoe  from  parent  to  son  is  not  an 
adTsaeement  if  made  in  consideration  of 
MTvices  rendered  by  the  son  for  which 
parent  was  under  moral  obligations  to  pay. 
IfsrrW  V.  Mwrtk  49  D.  664. 

Father  advmneing  his  child  to  whom  he  i^ 
id  debt  is  presumed  to  do  so  with  a  view  to 
Uie  dlKharge  of  the  debt^  unless  the  oircum- 
■Unces  prove  a  contrary  intention.  Kdly 
f.  KeU^,  18  D.  7ia 

Conveyanoe  of  land  in  such  a  case  will  be 
presumed  to  be  in  satisfaction  of  the  debt, 
if  such  appeacB  to  have  been  the  intention. 

a 

Where  a  parent,  before  his  death,  trans- 
fen  or  conveys  property  to  some  of  his  ohil- 
drea,  parol  evidence  is  admissible  to  ^ow 
that  it  was  not  intended  as  an  advancement, 
hot  ss  a  gift;  and  the  declarations  of  the 
parent  shortly  before  as  well  as  subsequent 
to  the  transfer  are  admissible  for  that  pur- 
poee.     Woolay  v.  WooUry,  96  D.  630. 

7.  Advancement  to  eon-in-law,  to 
use  of  daughter.  —A  deed  of  lands  by  a 
father  to  his  daughter's  husband  is  not  pre- 
tomed  sn  advancement  to  the  daughter,  and 
■0  of  money  paid  by  the  father  as  surety  for 
the  husband.    Bam§  v.  Hayt,  40  R.  39. 

Advsnoement  may  be  made  to  a  son-in- 
Iaw,  on  condition  that  the  latter  oonvey  the 
p«p«l;y  advaaoed  in  trust  for  the  use  of  his 


wife,  and  a  conveyance  made  in  performanoe 
of  such  a  condition  will  be  upheld;  but  if 
such  advancement  was  made  without  any 
such  condition,  it  cannot,  as  against  the 
creditors  of  the  son-in-law,  be  made  to  up- 
hold a  subsequent  voluntary  oonveyanc*e  to 
the  wife  for  her  own  use.  WalUr  v.  Todd^ 
28D.  94. 

8.  Presumptions  when  wUl  is  silent. 
—  In  action  by  certain  heirs  of  a  deceased 
testator  against  others,  claiming  that  lands 
conveyed  to  the  latter  were  intended  as  an 
advancement,  an  instruction  that  "the  pur* 
chase  of  land,  and  the  payment  therefor  by 
the  father,  and  the  causing  the  deed  to  be 
made  to  a  child,  in  the  absence  of  all  proof 
of  intention,  raises  a  presumption  that  it 
was  intended  as  an  advancement*'  is  oorreot. 
Woolery  V.  Woot/Kry,  95  D.  630. 

In  the  absence  of  any  proof  of  intention, 
fact  that  father  voluntarily  conveys  real 
estate,  or  causes  it  to  be  conveved,  or  trans- 
fers personalty  to  child,  is  pnima  fade  evi- 
dence of  an  advancement,  and  not  a  gift.    lb. 

Where  son  executes  mortgage  to  father  to 
secure  payment  of  advances  made  to  him, 
and  father  devises  to  his  wife  and  his  other 
children  the  whole  of  his  estate,  without 
mentioning  any  liens  on  such  son's  estate, 
and  without  giving  him  anythins,  because  he 
had  already  advanced  to  him  alfthat  he  m-as 
entitled  to,  in  the  absence  of  any  proof  of 
the  advances,  it  will  be  presumed  &at  the 
advances  referred  to  in  the  will  were  the 
same  for  which  the  mortgages  were  executed, 
and  the  e£feot  of  the  will  is  to  release  such 
liens  on  the  son*s  estate,  and  leave  the  prop- 
erty mortgaged  subject  to  the  claims  of  his 
creditors.      WaUer  v.  Todd^  28  D.  94. 

Conveyance,  after  testator's  death,  of  the 
property  mortgaged,  made  by  testator's  ex- 
ecutrix, in  trust  for  the  use  of  the  mort- 
gjagor's  wife,  tends  to  sustain  such  construc- 
tion of  the  will.     76. 

0.  Establishing  fisust  of  advance- 
ment.— Administrator  has  no  interest  in 
establishing  fact  of  advancement,  and  cannot 
be  said  to  oe  a  party  in  interest.  CtcU  v. 
Cectf,  81  D.  626. 

Questions  of  advancement  are  always  ques- 
tions of  intention  of  parent  and  of  intention 
at  the  time  the  property  is  received  by  the 
child.     MiUer*^  Appeal,  80  D.  566. 

Money  expendeci  by  parent  for  child's  ed- 
ucation is  not  to  be  presumed  advancement, 
without  proof  that  such  was  parent's  inten- 
tion; nor  is  there  such  presumption  where 
security  is  taken  from  the  child  for  the 
amount  received,  or  where  the  parent  at- 
tempts to  preserve  evidence  of  it  as  a  debt 
by  note,  bond,  book-aocount,  or  otherwise,  fb. 

Declarations  by  parent  that  he  intended 
existing  debt  as  advancement  not  made  to 
child,  nor  assented  to  by  him,  are  not  suffi- 
cient to  convert  such  debt  into  an  advance- 
ment.   At 
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Proof  of  mere  parol  declarations  of  a  father 
that  he  had  fully  advanced  a  child  is  not 
■afficient  to  establish  an  advancement.  Bat- 
Um  ▼.  AlUn,  43  D.  630. 

A  note  given  by  a  son  to  a  father  is  not  of 
it^lf  evidence  of  an  advancement  by  the 
father,  but  it  is  evidence  of  indebtedness  by 
the  son.     lb, 

10.  Right  of  advanced  son  to  share 
in  residuum,  — Advancement  to  son,  in  full 
of  all  claims  against  estate  of  the  father,  will 
not,  after  his  death,  prevent  the  son  taking, 
as  heir,  a  residuum  not  disposed  of  by  wilL 
Needles  v.  Needlu,  70  D.  86. 

11.  Effect  of  advancement  to  adeem 
legacy.  —  Advancement  is  considered  an 
ademption  of  a  legacy  if  made  subsequent  to 
the  wilL    ZtiUr  v.  ZeUer,  28  D.  698. 

Declarations  of  the  testator  are  admissible 
to  show  such  ademption.     Ih. 

Advancement  prior  to  the  will  is  not  an 
ademption  of  a  legacy.     Ih, 

12.  Hotchpot.  —  Advancements  are  to 
be  treated  as  debts  due  estate  from  party  to 
whom  they  are  made,  when  such  party  comes 
in  for  his  distributive  share  with  his  co- 
heirs, and  may  be  deducted  out  of  his  share 
of  the  entire  estate  brought  together  in 
hotohpoti  if  such  share  be  sufficient  for 
that  parpose.  Qrattan  v.  ChraUan,  65  D. 
726. 

Heir  advanced  may  elect  to  either  retain 
what  he  has  received,  or  to  relinquish  it  and 
daim  his  equal  share  with  the  otners  in  the 
distribution  of  the  estate.     lb. 

Advancement  need  not  be  returned  to  es- 
tate in  specie  or  kind;  bnt  is  to  be  estimated 
scoording  to  its  value  at  the  time  the  ad- 
vancement was  made.     P>. 

Advanced  heir  is  not  entitled  to  participate 
with  his  oo-heirs  in  distribution  of  estate, 
unless  he  brings  his  advancement  into  hotch- 
pot with  the  whole  estate,  and  takes  his 
equal  portion  thereof.  lb.;  Shna  v.  Sims,  99 
D.450. 

Terms  "bringing  in"  and  "returning  his 
advancement  into  whole  estate,"  used  in  a 
statute  requiring  advancements  to  be  brought 
into  hotohpot  by  a  distributee,  do  not  mean 
that  the  title  of  the  distributee  shall  be 
divested,  but  that  the  value  of  the  advance- 
ment shall  be  taken  into  consideration  in 
making  the  distribution.  JcuJuon  v.  Jackson, 
64  D.  114. 

Value  of  property  advanced  and  brought 
Into  hotchpot  for  distribution  must  be  taken 
as  of  the  date  when  the  advancement  was 
made,  not  the  date  of  distribution.  lb,;  Sims 
t.  Sinu,  99  D.  450. 

One  receiving  advancement  does  not  have 
to  aoooant  for  interest  or  profits  of  the  same 
when  he  brings  it  into  hotchpot  with  the 
estate  and  takes  his  distributive  share. 
Jaekmm  v.  Jackatm,  64  D.  114. 

Widow  is  not  entitled  to  distributive  share 
sl  sdvsncement  brought  into  hotchpot  with 


the  whole  estate,  but  the  (livision  must  bi 
made  between  the  children.     Ih, 

Estimated  value  of  advancements  and  of 
estate  must  take  place  twelve  months  from 
administration,  which  is  the  time  for  the  first 
distribution.     Sxtm  v.  Sims,  99  D.  450. 

18.  Interest  on.  —  Advancement,  is 
such,  never  draws  interest  BUuk  v.  WhitaSL^ 
59  D.  423. 

Interest  is  not  generally  chargeable  on  sd- 
vancements;  but  when,  by  the  method  used 
in  calculating  an  heir's  shere,  the  aaditon 
have  obtained  the  same  result  aa  if  interest 
had  not  been  chaiged  on  advancement^ 
their  report  will  be  sustained.  Ywadts  Af- 
peal,  53  JO.  496. 

ADVAV0E8. 

By  attorney  to  client^  see  Arowist  an 

Client,  32. 
Factor's  lien  for,  see  Factobs,  14. 
Liens  for,  genertdly,  see  Libns,  16. 
Liens  upon  vessel  for,  see  Shippiko,  48. 
Liability  of  agent  for,  see  AaufCT,  48. 
Mortm;68  to  secure  future^  see  Cbatml 

MORTGAOBS,  3,  23. 
Reimbursement  of  guardians  for^  see  Ovas- 

DiAif  AND  Ward,  32. 
Title  of  factor  who  has  made,  see  Factob^  7. 

ADVEBSE  IKTBAB8T. 

Of  trustee  in  trust  estate,  see  Tkusis,  31 

ADVEBSB  F08SES8I0K. 

[Includes  what  possession  Is  advene,  how  tt 
became  so,  its  acooznpanying  Incidents,  and  how 
it  may  be  proved.  The  effect  of  adverse  potsef> 
Hion  win  be  found  mors  fully  treated  in  the  UUei 
referred  to  below.l 

Acquiring   private  way   by,   see    Pkztati 

Wats,  3. 
Against  tenants  in  common,   see   Oo-tsh- 

ANCT,  31. 

As  a  defense  in  ejectment^  use  Kjacmiin; 

13. 
As  a  defense  in  partition,  see  Partitidn,  IX 
Between  joint  tenants,  see  Ck>-TXHAii(nr,  56. 
Between  tenants  in  oommoo.  see  Oo-tes- 

ANOT,  24. 
Conveyances  of   land  held   adversely,  see 

Dbbds,  108. 
Title  to  streams  by,  see  WATSBOOURsst,  5. 
What  constitutes  a  bar,  or  will  giro  titls^ 

see  Limitations  of  Actions,  50,  51. 

1.  Who  may  ftoqiiire  title  bw  ad- 
verse possession. — A  son  may  hold  ad- 
versely to  his  parent*  but  the  oharaeter  of  the 
possession  is  a  question  for  the  jury.  Both 
erts  V.  Hobeiis,  13  D.  721. 

After  termination  of  life  estate,  if  rever- 
sioner permit  representatives  of  tenant  for 
life  to  hold,  claiming  as  their  own  f^Mr  the 
time  prescribed  by  statute,  the  right  of  re- 
covery is  gone.    Jctekson  v.  ffarsen,  17  D.  517. 

Grantor  who  has  conveyed  good  title  hj 
warranty  deed   may,  neverthelea^  set  of 
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1, 10)74;  (10,  11)  77;  (11,  12)  70;  (13.  14)  81;  (14,  16)  83;  (16,  17,  18^  86;  (18.  19) 
67;  (SO,  81)  80;  (22,  23,  24)  02;  (24,  25)  06;  (25,  26)  06;  (27)  00. 
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possession.     Oauom  t.    DondUhon,  68  D. 
723. 

Qrantor*8  entry  after  conveyance  must 
be  deemed  adverse  to  the  grantee,  where 
there  is  no  evidence  that  he  entered  for  or 
under  him,  but  where  he  acted  in  all  respects 
as  the  sole  owner  and  claimant*  making 
leases,  receiving  rents,  paying  taxes,  im- 
proving the  property,  etc.,  and  uninter- 
rupted enjoyment  for  twenty-one  years  will 
give  him  a  complete  title.  Watson  y.  Oregg, 
36  D.  176. 

Tenant  entering  under  title  of  mortgagee 
is  presumed  to  continue  in  possession  in 
fidelity  to  the  tenure;  but  when  tiie  mort- 
gagee has  notice  of  his  adverse  claim,  he  may 
maintain  ejectment.  Martin  y.  Jackson,  67 
D.  489. 

Acknowledgment  that  adverse  claim  is  not 
held  as  to  one  person  does  not  preclude  the 
claim  of  the  one  in  possession  from  being  ad- 
verse as  to  all  others.   Portis  v.  IJill,  65  D.  99. 

Where  one  in  possession  under  a  lease  in 
fee  gave  the  possession  to  another  by  parol, 
who  also  claimed  under  the  lease,  and  by 
sundry  other  conveyances  the  possession  was 
obtained  by  the  defendant*  — held,  that  this 
was  a  sufficient  adverse  possession  to  bar  an 
action  of  ejectment  commenced  more  than 
thirty  years  after  the  original  entry  under 
the  lease.    Jackson  v.  Moore,  7  D.  398. 

Land  was  sold  under  execution  as  the 
father's,  to  whose  two  minor  sons  the  pur- 
chaser conveyed  it.  The  father  and  the  two 
sons  took  and  held  joint  possession,  under 
this  conveyance;  and  subsequently  the  land 
was  again  sold  under  execution  as  the  fa- 
ther's. The  second  purchaser,  after  more  than 
seven  years  from  the  commencement  of  such 
joint  possession,  sued  the  father  and  the  two 
sons  for  the  land.  Under  these  circum- 
stances, the  possession  of  the  two  sons  was 
held  to  be  aaverse  to  the  purchaser.  WyaU 
y.  Elam,  68  O.  618. 

Possession  must  be  regarded  as  adverse 
both  to  trustee  and  cestui  que  trust,  and  the 
time  which  would  bar  the  legal  right  is 
equally  effectual  to  bar  the  equitable  right, 
where  the  trustee  sells  the  trust  estate  to  a 
purchaser  for  value,  with  warranty,  and 
without  any  intimation  in  the  deed  of  con- 
veyance of  a  subsisting  trust,  and  the  ven- 
dee enters  and  occupies  the  estate,  doing  no 
act  which  recognizes  in  any  manner  the  ex- 
istence of  the  trust,  and  there  is  no  fraud  or 
concealment,  and  the  cestui  que  trust  is  under 
no  disability.  Merriam  v.  Hassam,  92  D. 
796 

5.  Wliat  is  not.  — -1.  Oenerally.  —In  a 
ease  of  concurrent  possession,  neither  party 
can  acquire  title  against  the  other  by  an  ad- 
verse holding,  (fjiion  Canal  Co.  v.  Young, 
30  D.  212. 

Possession  of  one  having  a  right  of  posses- 
sion under  one  title,  but  claiming  under 
another,  the  latter  being  adverse,  the  former 


not,  is  deemed  to  be  a  possession  under  Um 
title  which  is  not  adverse.  JftekoU  ▼•  iby- 
fM>^36D.  238. 

^  Actual  possession  of  one  privy  is  oonstme- 
tively  the  possession  of  each,  according  to  his 
title,  although  the  party  in  possession  claims 
to  be  in  by  an  adverse  title,     lb. 

Use  of  land  in  commmi  with  many  others, 
who  claim  no  title  thereto,  there  bein^  noth- 
ing to  distinguish  the  use  of  the  claimant 
from  that  of  the  others,  will  not  oonstitnte 
adverse  possession,  though  the  acts  of  user, 
had  they  been  exclusive  in  the  claimant, 
might  have  been  sufficient.  Bailey/  v.  Carie- 
ton,  37  D.  190. 

Adversary  possession  will  not  be  gained  by 
possession  of  land  not  held  under  grant  from 
the  state  prior  to  the  emanation  of  a  patent 
to  a  third  party.  Overton  y.  Davisson,  42  D. 
644. 

One  holding  a  slave  by  parol  gift  is  bailee 
only,  and  his  possession  is  not  adverse  to  the 
real  owner.      Weeks  v.   Weeks,  47  D.  358. 

No  adverse  possession  can  originate  against 
estate  of  decedent  until  administration  is 
granted  thereon.     Miller  v.  Surls,  65  D.  592. 

Plaintiff  owned  a  saw-mill  near  the  nnin- 
closed  pine-lot  of  defendant.  For  four  or 
five  years  he  cut  stocks  for  his  mill  upon  the 
lot,  and  hauled  them  from  the  premtses,  and 
maide  roads  and  causeways  for  the  purpose; 
and  for  several  years  more  cut  lighta'ood 
and  firewood  on  the  land  for  a  railroad. 
Held,  that  this  was  not  such  an  adverse  pos- 
session as  would  ripen  into  a  title  under  the 
statute  of  limitations.  Watts  v.  Gi-iswokk  65 
D.  647. 

Where  two  adjoining  land-owners  agree 
that  a  line  to  which  they  both  occupy  is  not 
the  true  line,  or  are  uncertain  about  its  ac- 
curacy, and  agree  that  the  line  sliall  be  mn 
at  a  convenient  time,  and  when  the  true  line 
is  kscertained,  that  it  shall  be  the  line  be- 
tween them,  then  the  one  in  the  possession 
of  the  land  of  the  other  is  there  by  their 
mutual  assent  and  agreement,  and  not  ad- 
versely, within  the  meaning  of  the  law. 
Jiussell  V.  Moloney,  94  D.  358. 

One  owned  a  pasture  bounded  by  the  edge 
of  a  mill-pond  of  another.  The  pond  gradu- 
ally dried  up  by  reason  of  the  want  of  repair 
of  the  dam.  The  cattle,  turned  into  the 
pasture,  followed  the  receding  water,  and 
pastured  on  the  dry  bed.  Held,  that  this 
afforded  no  foundation  for  a  claim  of  adverse 
possession  of  the  bed  of  the  pond.  Eddy  v. 
St,  Mars,  38  R.  695. 

Possession  of  land  ceases  to  be  adverse 
where  the  owner  of  the  land,  for  a  v^uaUs 
consideration,  agrees  with  the  holder  that 
suit  for  possession  shall  not  be  brought  dar- 
ing the  lifetime  of  either.  Dietriek  y.  Host, 
51  R.  788. 

2.  Effect  qf  ignorance  or  mistaie.  —  Advene 
possession  commenced  and  continued  under 
mistake  as  to  the  rights  of  the  parties  osh' 
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not  be  pleaded  as  an  aroidance  of  its  legal 
efiect.      WUlkmu  t.  HarrtU,  56  D.  442. 

Poaaeaaion  which  is  result  of  ignorance, 
inadvertence,  misapprehension,  or  mistake 
will  not  work  a  disseisin.  It  is  the  inten- 
tion to  daim  title  which  makes  the  posses- 
sion of  the  holder  adverse.  RUey  v.  Oiiffin^ 
eO  D.  726;  Howard  ▼.  Rttdy,  74  D.  58; 
KwwtUm  ▼.  Smith,  88  D.  152. 

Verdict  that  defendant  has  held  quiet  pos- 
session of  the  .disputed  premises  more  than 
twenty  years  does  not  establish  adverse  pos- 
session, aa  there  is  no  i^parent  intention  to 
so  bold.     KnawUon  ▼.  SnuA,  88  D.  152. 

Where  the  owner  of  a  city  lot  builds  a 
house  tkereon,  and  unintentionally  puts  a 
wall  a  few  inches  over  the  division  line  be- 
tween hia  and  the  adjoining  lot,  without  any 
intention  to  assert  any  title  thereto,  and  the 
adjoining  owner  is  ignorant  of  the  encroach- 
mentk  the  poosession  is  not  adverse,  nor  can 
it  grow  into  a  right  of  lateral  support. 
Wkm  V.  Abeks,  57  R.  138. 

3.  PossessMm  wbordmate  to  true  title.  — 
Possession  of  slaves  by  a  person  who  ac- 
knowledges the  title  of  another  thereto,  and 
holds  under  him,  is  not  adverse.  Waller  v. 
Dtadnt^  25  D.  134. 

Possession  is  never  deemed  adverse  when 
Ik  is  rightful,  and  is  no  invasion  of  the  rights 
of  others.     AmM  v.  Steiene,  35  D.  305. 

Where  a  son,  on  his  father's  becoming  in- 
ane, takes  management  of  his  farm,  with 
the  consent  of  the  mother  and  the  rest  of  the 
Umily,  he  is  considered  as  occupying^  under 
his  father,  and  the  profits  taken  by  him  dur- 
ing his  father's  life-time  are  considered  as 
taken  for  tiie  latter's  use  and  benefit.  And 
in  such  a  case  the  seisin  of  the  father  will  be 
considered  as  continuing  up  to  the  time  of 
bis  death.     Buni  v.  Bunl,  37  D.  130. 

Adverse  possession  cannot  be  set  up  by 
one  holding  in  subserviency  to  the  real  title, 
having  agreed  to  hold  as  tenant  to  the  true 
owner.    DUbenum  ▼.  Parriah,  47  D  455. 

Possession  of  tenant  or  agent  employed  to 
hold  poaseaaion  is  the  possession  of  the  per- 
son nnder  whom  he  nolds.  McCoiman  v. 
Wi&ee,  51  D.  637. 

Possession  is  not  adverse  against  owner 
occupying  part  of  the  premises.  Marcy  v. 
8tme,  54  D.  736. 

Acknowledgment  of  another's  title  or  at- 
tornment to  him  by  a  party  in  bona  fide  pos- 
session is  not  shown  by  evidence  that,  when 
informed  that  such  other  person  owned  the 
land,  the  party  in  possession  said  he  always 
thought  he  himself  owned  it,  but  authorized 
his  informant  to  buy  it  for  him  for  a  certain 
sam  if  the  other  party  owned  it.  Wation  v. 
Tindcd,  71  D.  142. 

Mere  intent  to  hold  adversely  will  not 
make   possession    adverse    that    was    com- 
menced in  subservience  to  the  owner's  title. 
Bawncn  v.  Brandon^  75  D.  655. 
Widow  of  tenant  for  life,  who  continues 


in  possession  without  any  contract  between 
herself  and  the  owner,  holds  in  subordina- 
tion to  the  owner's  title,  and  not  adversely. 
She  is  at  least  a  tenant  by  sufferance,     lb. 

One  who  marries  such  widow,  who  is  hold- 
ing over  after  the  death  of  her  husband, 
enters  by  virtue  of  her  tenancy  by  sufferance, 
and  not  adversely;  and  his  possession,  not 
having  commenced  adversely.  U  presumed  to 
have  continued  as  it  oommenceo,  in  privity 
with  the  owner,  notwithstanding  his  mtent 
lb. 

Possession  of  party' holdins  under  another 
is  adverse  to  everybody  but  wat  other  under 
whom  he  holds.  Adams  ▼•  Ouerard,  76  D. 
624. 

4.  Ruie  <M  hehoeen  grantor  and  arantee,  -* 
Possession  nnder  a  bond  for  a  deed,  or  a 
contract  of  purchase,  is  not  adverse  to  the 
vendor.  Jackeom  y.  Johnson,  15  D.  433; 
Brouming  v.  Eetee^  49  D.  760;  Stamper  y. 
Orjfin,  65  D.  62& 

Until  full  payment  has  been  made  accord- 
ing to  the  terms  of  the  agreement.    Drew  v. 
Towle,  64  D.  309;  Dean  v.  Brown,  87  D.  555. 
Possossion  of  grantor  is  not  adverse  to  title 
of  his  grantee.     B&we  v.  Beckett,  95  D.  676. 

Continued  possession  of  owner  of  land  be- 
tween date  01  its  sale,  by  commissioners,  and 
the  making  of  the  final  decree  confirming  the 
conveyance,  is  not  adverse  to  the  erantee  in 
such  conveyance,  for,  until  the  sale  is  con- 
firmed, such  owner  holds,  under  the  control 
of  the  court,  by  virtue  of  his  own  title. 
Evans  v.  Sfmrgin,  52  D.  105. 

One  who  enters  mi  land  under  a  deed  from 
a  husband  does  not  enter  adversely  to  the 
husband's  right,  and  hence  the  statute  of 
limitations  will  not  commence  running 
against  the  wife  until  the  husband's  death. 
Culler  V.  Moixer,  15  D.  604. 

A  went  into  possession  of  land  under  an 
agreement  made  with  B  for  purchase.  0 
afterwards  took  possession  under  an  agree- 
ment with  A  for  the  purchase.  The  posses- 
sion of  C  was  held  not  to  be  adverse  to  the 
title  of  B.     Jackaon  v.  Bard,  4  D.  267. 

A.  entered  into  possession  of  land  ad- 
mittedly without  title,  and  afterwards  en- 
tered into  a  contract  with  T.,  who  covenanted 
to  give  him  a  deed.  T.  had  no  title,  and 
only  claimed  to  hold  under  R  Thereafter, 
A.  assigned  the  contract  to  S.,  who  took 
possession  thereunder,  and  afterwards  re- 
ceived the  deed  from  T.  Subsequently  he 
obtained  a  deed  from  B.,  the  patentee  and 
true  owner.  Held,  that  the  original  posses- 
sion of  A.,  being  without  title,  was  to  be 
deemed  the  possession  of  B.,  the  patentee, 
and  that  the  possession  of  S.,  under  the  cov^ 
nant  from  A.  to  T.,  was  not  adverse  to  B.  so 
as  to  defeat  a  deed  made  by  him  during  that 
possession.     Jackson  v.  Skaiy,  8  D.  267. 

Where  one  entered  into  possession  under 
a  promise  of  the  owner  of  the  land  to  give 
the  same  to  him  and  his  wife,  and  the  owner 
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afterwards  devised  to  the  wife, — heU,  in 
ejectment  brought  b^  her  heirs,  that  a  pos- 
session  continned  thirty- six  years  under  a 
oonveyanoe  from  the  husband  was  not  ad- 
verse, and  that  a  conveyance  to  the  husband 
wonld  not  be  presumed.  Jackwn  v.  French, 
80  D.  699. 

'Where  one  in  possession  of  land  under 
contract  of  purchase  executed  by  the  hus- 
band of  one  of  two  women,  co-tenants  thereof, 
brings  a  bill  to  enjuin  a  purchaser  from  said 
two  women,  claiming  umler  a  deed  executed 
by  them  after  the  death  of  said  husl)and, 
from  cutting  timber  on  said  land,  in  which 
he  alleges  that  his  contract  was  made  by  the 
husband  of  saiti  co-tenant  with  the  consent 
of  his  wife,  and  that  the  title  was  still  out- 
standing, does  not  show  such  a  right  to  the 
land  as  would  bar  the  entry  of  the  grantee 
under  the  above  deed;  nor  in  view  of  the 
averments  of  the  bill  can  any  presumption  of 
a  grant. or  of  advcr^u  posHesoiou  be  indulged. 
JJ^ean  v.  Brawn,  S7  D.  555. 

6.  tnortgagor   and    mortgagee.  —  The 

possession  of  a  mortgagor,  or  of  his  assignee, 
IS  not  adverse  to  the  mortgagee,  except 
where  the  assignee  has  no  notice  of  the  mort* 
gue.     Newman  v.  Chapman,  14  D.  76G. 

Possession  of  mortgaged  premises  by  mort- 
gagee, under  agreement  to  apply  the  rents 
and  profits  to  the  satisfaction  of  the  mort- 
gage debt,  does  not  become  adverse  to  the 
mortgagor  until  the  debt  is  fully  discharged 
from  that  source.  A  miing  v.  Davis,  11  D.  058. 
6.  What  constitutea  diBseiflin.  —  1.  In 
OenercU.  —  To  constitute  disseisin,  the  dissei- 
sor's possession  must  be  open,  notorious,  ex- 
clusive, and  adverse  to  the  true  owner's  title. 
LiUUv,  Uiby,  11  D.  68. 

In  the  case  of  uncultivated  lands,  the  en- 
try and  possession  must  be  such  that  the 
owner  shall  be  presumed  to  know  that  there 
k  a  claim  adverse  to  his  title.  Kennebec  Pur- 
eha$e  v.  Springer,  3  D.  227. 

A  trespass  on  the  land  of  another  will  not 
amount  to  an  ouster,  without  a  knowledge 
thereof  by  the  owner,  either  express  or  im- 
plied.    Pray  v.  Pierce,  5  D.  59. 

An  entry  under  a  duly  registered  deed 
from  one  having  no  title,  followed  by  visible 
possession,  occupancy,  and  improvement  of  a 
part  of  the  premises,  is  a  disseisin  of  the 
true  owner  as  to  the  whole  tract,  because 
the  nature  and  extent  of  the  claim  may  he 
known  from  the  registry.  Kenntbeck  Pur- 
cJiOMe  V.  Lal)oree,  11  D.  79. 

Holding  over  of  a  tenant  for  life,  after  his 

estate  is  determined,  under  a  claim  of  the 

fee,  is  not  a  disseisin  of  the  true  owner. 

Vanrick  v.  Jack^n,  19  D.  571. 

Where  a  deed  conveys  two  tracts,  to  one 


tenant  entered  by  mistake  as  to  the  bonih 
daries  of  his  deed,  and  that  hia  entry  coo- 
stitnted  no  disseisin,  where  snch  demandant 
has  already  admitted  that  thirty  vears'  ad- 
verse possession  have  been  proved.  M^hm 
V.  Pfopriefeirs,  38  D.  384. 

An  oocnpation  of  premiaes  for  years,  b.v 
means  of  a  permanent  structure,  alUiou^h 
by  mistake  as  to  the  true  boundary  line,  n, 
in  legal  eflfect,  a  disseisin.  Propririon  v. 
Hatthua  etc  R,  R,,  6  R.  181. 

Occasionally  digging  sand  on  the  land, 
and  selling  it,  does  not  amount  to  an  oaster. 
Parker  v.  WaLUs,  46  R.  703. 

Where  piles  had  been  driven  into  an- 
other's land,  covered  by  a  mill-pond,  on 
which  had  been  erected  and  maintained 
buildings  for  sixty  years,  the  water  of  the 
pond  flowing  between  the  piles:  —  AeU,  to 
constitute  a  disseisin  of  the  owner  of  tlte 
mill-pond,  and  to  bar  his  right  to  the  land 
so  occupied.  Boston  Mill  Co,  ▼.  BuUUtcK  ^ 
D.  120. 

2.  Entry  muM  be  hottile.  —  To  constitute 
disseisin,  the  possession  taken  by  the  dis- 
seisor must  be  hostile  or  adverse  in  its  char- 
acter, importing  a  denial  of  the  owner's  titls 
in  the  property  claimed;  otherwise,  how- 
ever open,  notorious,  constant,  and  long 
continued  it  may  be,  the  owner's  action  wifl 
not  be  barred.  Worce§ter  v.  Lard,  96  D. 
456. 

A  disseisin  which  will  oast  a  deacent  so 
jis  to  bar  an  entry  must  be  a  disseisin  ia 
fact,  by  which  the  rightful  owner  haa  been 
expelled  by  violence,  or  by  some  act  which 
the  law  regards  as  equivalent  in  its  effects. 
Smith  V.  Burli8,  5  D.  218. 

Entry  and  actual  dispossession  are  essen- 
tial to  constitute  a  disseisin  of  things  corpo- 
real.    Robertton  v.  Roberison,  38  D.  14a 

Entry  under  paper  title,  independent  of 
true  owner,  by  a  purchaser  of  such  title  for 
value,  who  asserts  it  as  evidence  of  his  rights 
is  sufficiently  hostile  to  found  a  title  by  ad- 
verse  possession.  DUoeman  y.  ParriA,  47 
D.  455. 

3.  Disseisin  in  /ael  or  by  rdatkm.  —  Dis- 
seisin by  relation  ia  where  the  owner  elects 
to  consider  himself  disseised  for  the  sake  of 
the  remedy  by  novel  disseisin.  Variek  v. 
Jarknon,  19  D.  571. 

Disseisin  in  fact  exists  only  where  thers  is 
a  wrongful  entry  by  one  claiming  the  free- 
hold and  an  actual  ouster  of  the  true  owner, 
or  some  act  tantamount  thereto,  aa  by  a 
common-law  conveyance  with  livery  of  seisin 
by  one  actually  seised  of  an  estate  of  free- 
hold, or  in  lawful  possession  representing 
the  freeholder,  or  by  a  common  recovery 
and  judgment  for  the  freehold,  with  actual 


of  which  alone  the  grantor  has  title,  an  entry    livery  of  seisin  by  the  execution,  or  by  levy 
upon  and  occupation  of  that  tract  will  not    ing  a  fine.     /&. 
operate  a  disseisin  of  tlie  owner  from  the 
•ther.     Bailey  v.  CtirC<'>'on,  .37  D.  190. 
Demandant  i^  es&op^JcJ  from  iusibting  that 


Whether  there  is  or  is  not  actual 
must  depend  upon  the  character  of  the  set 
done,  and  the  intention  of  the  doer.    Te 
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make  a  diaaeisin  in  fact,  there  must  be  an 
intention  on  the  part  of  the  party  asaaming 
possession  to  assert  title  in  himself  to  the 
definite  and  particalar  parcel,  or  there  mnst 
be  overt  acts  which  leave  no  room  to  inquire 
aboat  intention,  and  which  amount  to  actual 
ouster  in  spite  of  the  real  owner.  WorctiUer 
V.  Lord,  96  D.  4d6. 

7.  The  liofltile  claim  of  title.  —  1. 
S«x;aity.  —  Po^eeesion  without  claim  of  title 
never  confers  title.  La  Ft'omltoia  v.  Jacktson^ 
18  D.  463;  Wafer  v.  Pratt,  3G  D.  681;  Snoil- 
grass  v.  AndfrtcB,  64  D.  169. 

Owner  of  title  to  land  is  constructively  in 
p>R!session  until  some  adverse  claimant  goes 
into  occupancy  with  intent  to  claim  the  fee 
IS  against  the  tme  owner.  RoyaU  v.  Liale, 
60  D.  71-2. 

One  entering,  not  adversely,  but  expressly 
or  legally  in  subservience  to  owner's  title, 
cannot  be  permitted  to  treat  his  subsequent 
coiitinned  possession  as  adverse;  but  before 
the  statute  commences  to  run  in  his  favor, 
the  privity  between  him  and  the  owner 
mnst  have  been  disowned  and  severed  by 
KMQe  nneqnivocal  act.  Barmon  v.  Brandon, 
75  D.  655;  Oa^  ▼.  MMtell,  89  D.  278. 

Express  claim  of  title  or  color  of  title  is 
anuecessary  in  Pennsylvania  to  constitute 
SD  adverse  possession,  but  there  must  be  no 
disclaimer  of  title.  Bung  v.  Slumebei'ger,  28 
D.  95. 

Declaration  of  right  in  another  is  incon- 
listent  with  an  adverse  holding.     Ih. 

2.  SufieieRcy.  —  Claim  under  a  written 
contract  to  convey,  which  equity  would  spe> 
cifically  enforce  against  the  vendor,  is  a 
■afficient  claim  nnaer  color  of  title  to  sup- 
port an  adverse  possession  within  the  statute 
of  Umitations.  La  FromboU  v.  Jackaon^  18 
1).463. 

Possession  is  not  adverse  onless  accom- 
panied by  a  claim  to  the  entire  title.  The 
possossor  mnst  not  recognise  a  higher  title 
ts  vested  in  another  person.  Jackson  v. 
Jaknmm^  15  D.  433;  Dtan  v.  Bi-oum,  87  D. 
555. 

Ooe  claiming  title  only  to  a  specified  line, 
capable  of  being  ascertained,  cannot,  by 
ignorantly  having  possession  up  to  another 
liue,  acquire  a  title  by  disseisin  to  land  lying 
between  the  two^  which  he  does  not  inten* 
tionaUy  claim.  Worcester  ▼.  Lord,  96  D. 
456. 

3.  When  pretwmed.  —  Adverse  possession 
is  the  actual  occupation  of  land  as  one's  own. 
It  is  not  necessary  to  its  existence  that  there 
should  be  any  act  or  declaration  of  the  occu- 
pant affirming  an  exclusive  claim,  if  from 
the  manner  in  which  the  possession  took 
rise,  as  when  taken  under  a  parol  giii,  it  ap- 
pear that  the  occupant  hebi  the  land  as  his 
own.  Sumner  v.  Murphy,  27  D.  397.  S.  P., 
Hung  T.  Shoneberger,  26  D.  95;  Dikeman  v. 
Parritk  47  D.  466. 
That  claim  of  title  was  made  under  a  for- 


eign government  cannot  be  inferred  by  the 
court,  so  as  to  invalidate  a  title  by  adverse 
possession,  unless  specially  found  by  the 
jury.    La  Fromboisy.  Jackson,  18  D.  463. 

Possessor's  belief  of  the  validity  of  his  title, 
from  what  circumstances  inferred.     lb. 

Adverse  possessor's  knowledge  of  true 
owner's  title  does  not  render  his  possession 
any  tlie  less  adverse.  Dikeman  v.  Parrish, 
47  D.  455. 

Mere  possession  of  land  of  itself  does  not 
necessarily  imply  a  claim  of,  right.  Inhabi- 
tanis  V.  Benson,  52  D.  618. 

Terms  "open,**  "notorious,"  "adverse," 
and  "exclusive," when  applied  to  the  man- 
ner in  which  land  is  held,  indicate  a  claim  of 
right.  The  terms  constitute  a  definition  of 
disseisin,  and  will  be  so  construed,  unless  ex- 
plained by  other  evidence.     lb. 

4.  Effect.  ~  Entry  under  hostile  title, 
though  such  title  is  void,  is  a  disseisin. 
Melvln  V.  Proprietors,  ^  D.  384. 

Claim  of  title,  however  ffroundless,  makes 
a  possession  ailverse,  and  such  possession 
will  ripen  into  title  against  the  people  or  an 
individual.  2ja  Frombois  y.  Jackson,  18  D. 
463. 

Where  a  party  is  in  possession  claiming 
title  without  showing  what  that  title  is,  it 
will  be  presumed  lawful.     lb. 

Possession  not  adverse  in  its  commence- 
ment may  become  so  by  a  subsequent  claim 
of  title  amounting  to  actual  ouster.     76. 

Person  may  be  possessor  of  land  in  good 
faith,  though  aware  of  opp<»ing  claim,  if  he 
entered  in  full  confidence  of  the  validity  of 
his  title;  but  if  he  is  cognizant  of  the  claim 
of  another,  he  must  have  reasonable  and 
strong  grounds  to  believe  in  the  soundness 
of  his  own  title,  otherwise  he  oannot  claim 
to  be  a  holder  in  good  faith.  Sartain  ▼. 
Hamilton,  62  D.  524. 

Mistake  in  boundary  is  not  foundation  for 
possession  in  good  faith,  where  the  party 
claiming  to  have  made  the  mistake  failed  to 
employ  the  legal  means  of  information  as  to 
his  limits  after  he  had  notice  of  an  a<lverse 
claim  to  the  land.     lb, 

8.  Color  of  title.  —  1.  What  m.*  —  Color 
of  title  is  a  writing  professing  to  pass  title, 
but  failing  to  do  so  because  the  grantor  had 
none  to  pass,  or  the  writing  is  too  defective 
to  accomplish  its  object.  It  must  not  be  so 
obviously  defective  that  a  person  of  ordinary 
comprehension  could  not  be  misled  by  it. 
Tate  V.  Soutftani,  14  D.  578;  Beverly  t. 
Burke,  54  D.  351. 

Whether  an  adversary  possession  under  t 
claim  of  title  be  under  a  good  or  a  bad,  a 
legal  or  an  equitable  title,  is  immateriaL 
Shanks  v.  Lancaster,  50  D.  108. 

Entry  under  color  of  title  is  sufficient  to 
constitute  adverse  holding  or  possession. 
Beverly  v.  Burke,  54  D.  351. 

*  See  note  on  what  is  oulor  of  iiUa,  14  O.  fiiD- 
184. 
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Entry  is  by  color  of  title  when  it  i«  made 
under  a  bona  Jide,  and  not  pretended,  claim 
to  title.     Gheen  v.  Kellum,  62  D.  332. 

Terms  "intrinsic  faimeas  and  honesty, ** 
embraced  in  definition  of  color  of  title  in 
Texas  statute,  relate  to  the  means  of  proving 
the  right  of  property  in  the  land  so  as  to 
make  the  title  equitably  equal  to  a  regular 
chain.     Pierson  v.  Bui-diit,  80  D.  649. 

One  who  goes  upon  a  tract  of  land,  where 
there  is  no  adverse  possession,  a  portion  of 
which  is  uninqjiosed,  and  claims  the  whole 
under  a  deed  describing  the  entire  tract, 
holds  under  color  of  title,  and  will  prevail,  in 
au  action  to  recover  the  land,  as  against  one 
who  enters  subsequently  upon  the  uninclosed 
part  of  the  tract  Hicke  v.  Coleman,  85  D. 
103. 

2.  Necessity  of,  —  Possession,  to  be  ad- 
verse, must  be  under  bona  fide  claim  of  risht 
and  color  of  title.  This  claim  may  be  founded 
upon  a  forged  deed,  but  it  must  be  believed 
by  the  adverse  claimant  to  be  a  genuine 
writing.     Stamper  v.  Origin,  65  D.  62iS. 

Title  or  color  of  'title  is  unnecessary  to 
constitute  an  adverse  possession  under  the 
statute  of  limitations.  WixUon  v.  Oregg,  36 
D.  176. 

Georgia  statute  provides  that  adverse 
clainiaut  will  not  be  protected  by  statute  of 
limitations,  unless  he  enters  under  color  of 
title  not  known  to  him  to  be  fraudulent,  and 
therefore  negatives  entirely  the  idea  of  title 
by  occupancy  alone,  however  bona  fixle  it 
may  be,  and  to  that  extent  is  in  derogation 
of  the  common  law.  Boyall  ▼.  LUle,  60  D. 
712. 

3.  How  acquired,  r-  To  give  color  of  title, 
some  act  must  have  been  done  or  some  event 
transpired  by  which  some  title,  good  or  bad, 
to  a  parcel  of  land  of  definite  extent  has 
been  conveyed  to  the  claimant;  he  cannot 
claim  under  color  of  title  in  a  person  with 
whom  he  has  no  privity.  Otif  qf  SL  Louis 
V.  Oorman,  77  D.  686. 

Instrument  indicating  intention  to  pass 
from  one  party  to  another  title  to  lanas  of 
which  a  description  is  given  gives  color  of 
title  to  the  lands  described.  McCagg  v. 
Heacock,  85  D.  327. 

An  effectual  deed  is  unnecessary;  a  de- 
fective deed  does  not  prevent  possession 
thereunder  from  being  adverse.  La  Fivm- 
bote  V.  Jackson,  18  D.  463. 

Prescription  may  be  founded  on  a  void 
deed,  and  possession  taken  and  cont'muously 
held  thereunder.  Ferguson  v.  Kennedy,  14 
D.  761. 

Grant  of  foreign  government  may  be  the 
foundation  of  an  adverse  possession.  Per 
Viele,  senator,  denying  Jackson  v.  Waters, 
12  Johns.  368.  La  Frombois  v.  Jackson,  18 
D.  463. 

And  even  a  transfer  on  the  back  of  a  deed 
is  sufficient  to  give  the  transferee  color  of 
title.     Conyers  v.  Kenan,  48  D.  226. 


Even  if  grantor  be  justly  charpeable  witk 
fraud,  if  grantee  did  not  participate  in  it, 
and  had  no  knowledge  of  it  when  he  received 
his  deed,  such  deed  will  giye  him  color  d 
title,  under  the  statute  of  Umitatioos.    /&. 

If  one  holds  possession  of  land  under  a 
bond  in  the  true  owner's  name,  though  not 
made  by  him,  but  which  the  possessor  be> 
lieved  to  have  been  made  by  him,  and  not 
to  have  been  made  by  some  other  persoa 
whom  he  took  to  be  him,  his  h<ddiug  is  not 
adverse  to  the  true  owner's  title.  But  if  1m 
holds  under  a  bond  which  was  made  by  some 
other  person  than  the  owner,  but  which  wa« 
made  by  the  person  as  his  own  bond,  and  not 
as  such  owner  8  bond,  he  does  hold  advenelj, 
although  that  person  might,  in  making  the 
bond,  have  personated  the  owner.  Siojuper 
V.  Origin,  65  D.  628. 

Color  of  title  is  i|reeamed  to  have  bean 
acquired  in  good  faith,  till  it  is  ^owu  to 
have  been  acquired  otherwise.  MeCagg  v. 
Beacock,  85  D.  327. 

Good  faith  required  by  statute  in  creation 
or  acquisition  of  color  of  title  is  a  freedom 
from  a  design  to  defraud  the  persoii  having 
the  better  title.    lb. 

Knowledge  of  advecse  claim  to  or  lies 
upon  property  does  not,  of  itself,  indicate 
bad  faith  m  a  purchaser,  and  is  not  evidence 
of  it,  unless  accompanied  by  some  improper 
means  to  defeat  such  claim  or  Uen.     A. 

9.  The  necessaxy  occuiMttian  or 
poBsessioxL.  —  The  adverse  possession  of  a 
dLsscisor,  upon  which  the  statute  of  limita- 
tions will  run,  includes  only  lands  actually 
occupied  by  him  by  indosures  and  improve- 
ments.    Ball  V.  Pcwd,  8  D.  722. 

There  must  be  an  actual  possession  of 
some  part  of  the  land  of  the  owner  against 
whom  the  possession  is  invoked.  Bailey  v. 
Carliton,  37  D.  190. 

Actual  possession  means  an  actual  and 
continuous  occupancy  or  exercise  of  full  do- 
minion^ either  by  occupancy  of  the  whole  or 
by  occupancy  of  part  in  Uie  name  of  the 
whole,  with  evidence  of  the  bounds,  wbert 
the  law  would  extend  the  possession  to  such 
bounds.     McColman  v.  Wilkes,  51  D.  637. 

Possession  is  actual  when  there  is  oeca- 
pancy,  such  as  the  property  is  capable  of, 
according  to  its  adaptation  and  use;  but 
neither  actual  occupancy,  cultivation,  nor 
residence  are  necessary  to  constitute  actual 
possession.     Morrison  v.  Kelly,  74  D.  169. 

Possession  is  constructive  when  person  hat 
paramount  title^  which,  in  contemplation  of 
law  draws  to  and  connects  with  it  the  pos- 
session,    lb. 

Tenant  must  either  remain  permanently 
upon  the  land  or  else  occupy  it  in  such  a 
way  as  to  leave  no  donbt  in  the  mind  of  tht 
true  owner,  not  only  as  to  who  the  aclveni 
claimant  is,  but  also  that  it  is  his  pnrposs  t« 
keep  the  owner  out  of  his  Und.  xAenAam  t. 
Uobnan,  71  D.  198. 
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Direct  proof  of  occupancy  daring  the 
whole  period  prescribed  by  the  etatute  of 
limitatioos  Li  not  necessary;  making  im- 
proTouients  or  receiving  rents  for  a  consid- 
erable length  of  time  iB  sufficient  without 
residenoe.     Fwd^,  R^iYwn,  72  O.  137. 

Possession  without  color  of  title  is  limited 
in  extent  to  the  land  actually  occupied;  for 
there  can  be  no  constructive  possession  in 
such  a  case.     Rilf^  v.  Jamewn^  14  D.  325. 

Neither  actual  occupation,  cultivation,  nor 
lesidenoe  is  necessary  to  constitute  actual 
adverse  possession,  when  the  property  is  so 
situated  as  not  to  admit  of  any  permanent 
useful  improvement,  and  the  continued 
claim  of  the  party  has  been  evidenced  by 
poblie  acta  of  ownership  such  as  he  would 
exercise  over  property  which  he  claimed  in 
bis  own  right,  and  would  not  exercise  over 
property  which  he  did  not  claim.  Ford  v. 
WiUtm,  72  D.  137. 

Poseesaion  of  land,  to  be  notice  of  posses- 
sor's title,  must  be  open,  visible,  exclusive, 
and  unambiguous,  and  is  notice  only  while  it 
continues.  Bty  v.  WUcox,  91  D.  43G.  S.  P., 
Smith  T.  Hosmer,  28  D.  354;  Union  Canal  Co. 
V.  Yo»9ff,  30  D.  212;  DenJtam  v.  Hoiman,  71 
D.  198;  Ford  v.  Wilson,  72  D.  137:  Peabody 
V.  //eioett,  83  D.  486. 

It  is  not  adverse  possession  where  one  goes 
at  inter%'als  upon  laud,  cutting  down  trees, 
deadening  timoer,  and  fencing  in  a  cow-pen 
vbich  had  fallen  down.  Denham  v.  Holnian, 
71  D.  198. 

An  annual  entry  upon  land  to  cut  timber, 
to  feed  cattle,  or  to  hunt  or  to  fish  is  not 
such  possession  as  will  ripen  into  title. 
Wheeler  t.  Winn,  91  D.  186. 

Possession  of  occupant  of  land  entering 
under  peeper  title  extends  to  the  boundary  of 
hi^  de^,  otherwise  it  is  confined  to  the  poa- 
Mttio  pedi9,  or  corporeal  occupation.  Royall 
V.  [mU,  60  D.  712. 

Actual  possession  of  part  of  tract  by  legal 
owner  of  the  whole  extends  to  the  whole 
tract,  and  a  wrong-doer  cau  acquire  no  title 
to  any  part  thereof  by  adverse  possession, 
except  so  far  as  his  actual  occupation  and 
ioclosurs  extend.  Caaey  v.  Inktes,  39  D.  658. 
An  entry  after  the  recording  of  a  deed 
cannot  relate  back  to  the  time  the  deed  bears 
date,  so  as  to  make  au  adverse  possession 
from  such  date.  Jaekaon  v.  AndretM,  22  D. 
574. 

10.  Necessity  of  residence,  fencing, 
etc.  —  Residence  of  a  disseisor  upon  the 
land  into  which  he  has  entered  is  not  neces- 
sary  to  give  him  any  right  thereto.  It  is 
sufficient  if  the  disseisor  clear,  fence,  and 
cultivate  the  land,  especially  if  it  is  in  a  wild 
and  unimproved  state.  Hoey  v.  Furman,  44 
D.  129.     H.  P.,  Hoyall  v.  Luiie,  60  D.  712. 

Limitation  of  seven  years  cannot  afford 
any  protection  to  defendants  if  there  had 
lt«en  no  settlement  on  the  land  in  contro- 
versy, as  the  act  applies  only  to  cases  in 


which  the  possession  has  been  acquired  and 
continued  by  actual  settlement  and  residence; 
and  they  cannot  derive  any  benefit  from  the 
fact  that  those  under  whom  they  claim  re- 
sided on  oontiffuous  land  when  it  did  not 
adjoin  the  land  in  dispute.  Webbi  v.  Hynet, 
50  D.  515. 

Where  one  grant  overlaps  another,  the 
party  who  actually  settles  on  the  disputed 
part  is  adjudged  to  be  in  the  exclusive  pos- 
session thereof.  WilHamM  y.  Buchanan,  35 
D.  760, 

The  defense  of  adverse  possession  to  an 
action  of  ejectment  must  be  supported  by 
proof  of  actual  occupancy,  or  a  substantial 
inclosure  by  the  defendant  or  by  him  and 
those  under  whom  he  derives  title.  Jackson 
V.  Woodrnf,  13  D,  525. 

A  fence  maintained  between  adjoining 
proprietors  for  the  siike  of  oonveuience 
merely,  and  without  intention  of  thereby 
fixing  boundaries,  is  insufficient  per  se  to 
make  the  possession  of  either  proprietor 
adverse.    Smilh  v.  JJoimer,  28  D.  354. 

Adverse  possession  to  two  sections  of 
fence,  on  the  same  line  extended,  but  not 
adjoining,  will  not  constitute  adverse  posses- 
sion to  the  imaginary  line  closing  the  gap 
between  the  fences.    /&. 

Fences  on  three  sides  of  oblong  or  square 
piece  of  land  is  not  such  an  inclosure  as 
would  constitute  adverse  possession,  where 
such  inclosure  is  necessary.  Armstrong  v. 
Sisteau,  59  D.  115. 

In  case  of  mixed  possession,  actual  inclos- 
ure is  necessary  in  order  to  defeat  the  title 
of  the  real  owner  by  adverse  possession,  /b, 

Inclosure,  in  this  case,  held  not  sufficient 
to  found  claim  of  adverse  possession  upon, 
when  taken  in  connection  with  the  evidence 
in  the  case,  and  the  circumstaucet»  surround- 
ing it.     HolUy  V.  Ilawley,  94  D.  350. 

11.  Possession  of  part  claiming 
whole.*  —  When  one  enters  on  laud,  claim- 
iug  a  right  to  it,  and  gains  a  seisin  by  such 
entry,  the  seisin  shall  extend  to  the  whole 
tract  which  he  claims;  but  when  one  enters 
without  a  claim  of  right,  his  seisin  cau  ex- 
tend no  further  than  his  actual  possession. 
Kennebec  Purchase  v.  Sprim/er,  3  D.  227. 

Where  one  enters  into  actual  possession  of 
a  part  of  a  tract  of  land,  claiming  the  whole 
uudcr  a  deed  in  which  the  entire  tract  is  de- 
8cril>ed  by  metes  and  bounds,  his  possession 
is  not  limited  to  the  part  actually  inclosed, 
but  extends  to  every  part  of  the  entire  tract 
not  in  the  adverse  possession  of  another  per- 
son at  the  time  of  nis  entry.  And  this  rule 
applies  to  small  as  well  as  large  tracts  of 
land.  Bicka  y.  CoUman,  85  D.  103.  S.  P., 
JiuMdl  V.  Barns,  99  D.  421;  McColman  v. 
Wilkes,  51  D.  637;  CroweUv.  Bebee,  33  D.  172. 

One  entering  upon  a  survey  and  claiming 
it  thereby  takes  possession  of  all  of  it  not 

*  See  note  on  effect  of  such  partial  irtTiitisilne 

12  D.  357-ootf.  ^ 
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held  l>y  others  adversely.  McLawrin  v.  Sal- 
monsy  52  D.  663;  AUemus  v.  Long,  45  D.  688. 
Poasession  of  part  under  an  equitable  title, 
by  which  the  boundary  is  defined,  extends 
to  the  whole  in  the  same  way  as  if  the  title 
were  a  legal  one.  Jones  v.  Perry,  30  D. 
430. 

Constructive  poasession  of  whole  tract  of 
land  arises  from  actual  possession  of  part  of 
it  by  one  who  enters  with  no  higher  evidence 
of  title  than  that  which  the  law  presumes 
from  his  possession,  and  distinctly  marks  out 
the  extent  and  boundaries  of  his  claim.  It 
is  not  necessary  that  he  should  cultivate  the 
property  claimed  by  him,  nor  is  any  particu- 
lar kind  of  inclosure,  natural  or  artificial, 
required  where  the  land  in  possession  is 
marked  by  distinct  monuments  of  boundary. 
It  is  sufficient  that  the  land  claimed  is  sub- 
jected to  the  occupant's  use  for  the  purpose 
intended.  Plumey.  Seward,  60  D.  599;  Dan- 
iel V.  EUig,  10  D.  707;  Taylor  v.  Buckner,  12 
D.  354. 

Possession  of  part  is  possession  of  the  whole, 
where  there  are  conflicting  grants  and  the 
adverse  claimant  is  not  in  possession  of  any 
portion.  Overton  v.  Davisson,  42  D.  544;  Al- 
tenuis  V.  Long,  46  D.  688. 

Where  part  of  a  tract  of  land  is  covered 
by  two  deeds,  if  the  holder  of  the  better 
title  has  possession  of  another  part  of  his 
tract,  but  not  of  that  part  covered  by  both 
deeds,  he  has,  by  legal  intendment,  actual 
possession  of  his  whole  tract,  unless  the 
holder  of  the  other  title  has  an  actual  pos- 
session within  the  intersecting  lines.  Carson 
V.  BumeU,  30  D.  143. 

Both  parties  cannot  be  seised  of  the  same 
land  at  the  same  time,  under  their  respect- 
ive deeds;  therefore  he  who  has  the  title  is 
deemed  in  possession,  since  he  can  have  no 
action  against  the  other  for  any  possession 
by  him.     lb. 

True  owner  is  presumed  by  law  to  be  in 
possession,  unless  there  be  an  actual  adverse 
possession  in  another,  of  some  part  of  the 
land  of  the  former;  his  possession  exists  in 
his  whole  tract  until  some  part  thereof  be 
usurped  by  another,  so  as  to  oust  him  from 
that  part,  and  there  can  be  no  such  usurpa- 
tiuu  but  by  occupation  within  the  better 
title.     76. 

If  the  land  consists  of  different  tracts,  each 
particularly  described  in  the  deed  to  the  per- 
son in  possession,  by  its  several  boundaries, 
according  to  the  original  patent  for  it,  an 
actual  possession  upoo  one  of  such  tracts 
does  not  in  law  extend  to  the  other,     lb. 

Extent  of  possession  by  occupancy  of  part 
depends  not  merely  on  the  evidence  of  the 
bounds,  but  on  the  character  of  a  conflicting,' 
claim,  and  the  possession  which  attends  it. 
McColman  v.   Wilkea,  51  D.  637. 

Occupancy  of  small  part  of  tract  which 
forms  merely  a  part  of  an  inclosure  that  took 
in  a  portion  of  three  other  tracts  does  not 
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constitute  tAYma»  possession  of  the  whole  ^ 
the  first  tract  Denhcm^,  ▼.  Hoknam.  71  D. 
198. 

Possession  of  two  tracts  of  land  adjoiniBg 
one  in  dispute,  for  seven  yean^  is  not  friieh 
possession  of  the  latter  tract  as  will  ^e 
the  party  in  possession  a  good  title  nnder 
the  statute  of  umitations,  although  the  threi 
tracts  were  conveyed  by  one  deed,  as  seps- 
rate  tracts  separately  described.  Lo/im  v. 
Cobb,  62  D.  173. 

Possession  claimed  nnder  a  charter,  th« 
descriptions  whereof  do  not  include  the  Uod, 
is  without  color  of  title,  and  advene  posses- 
sion of  a  part  of  a  tract  nnder  snch  eUia 
will  not  extend  to  the  remainder,  not  is 
actual  occupancy,  so  as  to  constitute  advene 
possession  of  that  also.  Proprietora  of  Ett- 
field  V.  Day,  28  D.  360. 

The  doctrine  of  oonstmctive  adverse  pos- 
session of  lands,  by  the  cultivation  of  part, 
accompanied  by  a  claim  of  the  whole  tract, 
under  a  deed,  does  not  apply  to  large  tracts 
of  land  not  {inrchased  for  tbe  purpose  of  ac- 
tual cultivation.  Jackson  v.  Woodruff  13  D. 
525.  ^ 

12.  Kecessary  continuity  of  posses- 
sion.*—  Adverse  possession  mnst  be  con- 
tinuous for  the  statutory  period  to  toll  the 
owner's  right  of  entry.  TroUer  ▼.  Cdssads, 
13  D.  183. 

To  bar  ejectment  by  one  who  has  title,  by 
possession  in  the  defendant,  strict  proof  is 
necessary,  not  only  that  possession  was  taken 
under  a  claim  hostile  to  that  of  the  real 
owner,  but  that  snch  hostile  claim  has  cod- 
tiDued  on  the  part  of  the  succeeding  tenants; 
for  a  possession  originally  adverse  may  be 
converted  into  a  friendly  possession  by  an 
agreement  to  hold  under  the  person  banog 
right.     Oay  y.  M(^  5  D.  633. 

Possession  is  continuous  where  disseisor 
leases  the  premises  to  another,  who  enUvs 
and  remains  in  possession  after  the  diaaeiaor's 
death,  as  tenant  at  will  or  sufferance,  and 
afterwards  takes  conveyances  from  dissei- 
sor's heirs;  and  if  snch  possession  endure  a 
sufficient  length  of  time,  the  owner  s  rigbi  of 
entry  is  barred.  Melvin  v.  Proprietors,  38  D. 
384. 

Possession  for  a  month  or  two  every  spring 
is  not  such  continuous  possession  as  to  give 
title  under  the  statute  of  limitations.  Jtc- 
Cullough  V.   Wall,  53  D.  716. 

13.  Tacking  one  adverse  posaeesion 
upon  another.  t->  To  bar  plaiuulTs  ciaun 
to  realty,  it  makes  no  difference  whetiier 
the  possession  be  held  uniformly  under  one 
title,  or  at  different  times  under  differeut 
titles,  provided  the  claim  of  title  be  always 
adverse  to  that  of  the  plaintiff,  nor  doe^  it 
make  anv  difference  whether  the  possessios 
be  held  by  the  same  or  by  a  suocessiou  of 
individuals,  provided  the  possession  be  a  ooe* 


*  See  note,  18  D.  185, 18S. 
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Unned  and  oninterrupted  one.  Shannon  ▼. 
Khudy,  10  D.  705. 

To  entitle  a  poesessor  to  the  benefit  of  the 
prior  poaaeaaioD  of  a  person  under  whom  he 
claims,  the  poesessioa  of  the  predecessor 
mnat  ha^e  been  in  good  faith  and  under 
color  o£  title;  it  mnst  have  been  continuous, 
and  the  predeceaaor  most  haye  had  poases- 
tion  at  the  moment  of  the  tradition.  Inms 
▼.  MUUt,  13  D.  330. 

Where  A,  having  been  in  possession  of  a 
large  tract  of  land  for  fifteen  years,  sold  an 
vnunproved  portion  of  it  to  B,  who  im- 
proved  it  and  remained  in  possession  ^-vt 
years,  it  was  held  that  the  possession  of  A 
and  B  would  be  added  together,  so  as  to 
give  B  a  title  by  adverse  possession  to  the 
portion  purchased  by  him.     BecU  v.  Brook, 

23D.40L     &  P.,  Z/oiura  ▼. /oAnsofi,  60  R. 
199. 

The  posaesaicvn  of  land  by  virtue  of  a  ver- 
bal contract  of  asde  is  the  possession  of  the 
vendor;  but  after  conveyance  the  vendee 
my  take  advantage  of  such  possession, 
ID  order  to  establish  adverse  possession. 
VaknOne  ▼.  Cooley,  33  D.  166. 

Entry  bj  one  of  several  co-heirs  of  one 
dying  in  adverse  possession  of  land,  immedi- 
ately open  the  ancestor's  death,  inures  to 
the  benefit  of  all  the  heirs;  and  where  he 
oon^eys  to  a  stranger,  who  enters  and  re- 
msbs  in  possession  until  the  completion  of 
the  statutory  peziod  after  the  original  entry 
by  the  anceator,  the  adverse  possession  is 
thereby  ooatinQed,  and  gives  a  good  title 
snder  the  statu ts  of  limitations.  Oraffiut  v. 
ToUenkam^  37  D.  472;  Waimm  ▼.  Gregg,  36 
D.176. 

Oeeopant  cxf  part,  claiming  whole,  takes 
the  plan  ol  an  adTerse  occupant  upon  his 
lavmg,  and  is  in  possession  of  the  land;  the 
occupant's  continued  possession  of  part  and 
daiming  the  whole  bemg  equivalent  to  a  re- 
entry.   MeCoiman  v.  Wilkea,  51  D.  637. 

S<ni-in-law  of  adverse  possessor,  who  suc- 
ceeds to  poaseaaion  upon  death  of  latter,  has 
•nch  privity  with  the  deceased  as  will  en- 
title Um  to  connect  his  pos.session  with  that 
of  bis  father-in-law,  so  as  to  give  him  the 
benefit  of  the  latter  s  adverse  possession. 
(^ofSL  Louis  V.  Oorman,  77  D.  586. 

Where  defendant  claiming  benefit  of  stat- 
ute of  limitations  has  not  been  in  possession 
five  years,  but  seeks  to  add  the  possession  of 
his  predecessor  to  that  of  his  own,  his  prede- 
Mnor  will  be  deemed  to  have  held  in  sub- 
ordination  to  the  true  title,  unless  he  shows  a 
privity  between  himself  and  his  predecessor; 
ud  if  he  does  not  show  such  privity,  he  can- 
not dispate  this  presumption,  and  show  that 
his  predecessor  did  in  fact  hold  adversely. 
S<tnFraneueo  v.  Faide,  99  D.  278. 

I>iffersnt  possessions  and  acts  cannot  be 
^i\ed  together,  where  there  are  long  inter- 
^li  between  them,  to  raise  a  presumption 
9l  a  grant  from  the  rightful  owner,  in  a  case 


of  mixed  possession,  because  by  every  dis- 
continuance of  the  wrong-doer's  possession 
the  rightful  owner's  possession  is  restored. 
Casey  V.  inloes,  39  D.  658.  &  P.,  KUbum  r, 
Adams,  39  D.  754;  Armstrong  t.  BUUau,  59 
D.  115. 

Several  successiTS  possessions  cannot  be 
"  tacked "  to  make  a  continuous  adverse 
possession,  where  there  is  no  privity  of  estate 
or  connection  of  title  between  the  parties 
successively  entering  on  the  land.  Aielrin 
V.  Proprietors,  38  D.  384;  Casey  v.  Inloes,  39 
D.  658;  San  Francisco  t.  Fulde,  99  D.  278. 

Adverse  possession  by  persoual  representa- 
tive dates  from  the  eommencement  of  his 
own  adverse  possession,  and  not  from  that 
of  the  decedent.  MqfaU  t.  Buchanan,  54 
D.41. 

Where,  at  time  of  commencing  action*  title 
by  adverse  possession  of  the  locus  in  quo  has 
not  been  acquired  by  defendants,  persons 
who  go  into  possession  under  them  there- 
after, and  are  made  parties  by  an  amended 
petition,  cannot  claim  the  benefit  of  the  time 
to  the  filing  of  the  amended  petition  so  as  to 
enable  them  to  set  up  title  by  adverse  pos* 
session;  and  it  is  of  no  consequence  that  the 
petition  was  so  amended  as  to  claim  only  a 
part  of  the  realty  demanded  in  the  original 
petition.     Portis  v.  Hill,  98  D.  481. 

14.  Interrupted  possession.*  —  To 
constituto  legal  entry,  parties  must  go  upon 
premises  with  that  intent.  The  mere  goina 
upon  land  will  not  always  constitute  a  legal 
entry,  sufiScient  to  vest  the  actual  seisin  in 
those  who  have  the  right.  Peabody  v.  Hewett, 
83  D.  486. 

Entry  will  be  legal,  where  the  disseisee, 
or  his  authorized  agent,  soes  upon  the  locus 
in  quo  with  the  intent  of  making  an  entry, 
and  then  and  there  declares  such  purpose  to 
tlie  disseisor.     Jb, 

Entry  made  by  one  of  disseisee's  heirs,  or 
by  more  than  one  but  less  than  all,  or  by  the 
authorized  agent  of  one  or  more  but  less  than 
all,  will  be  presumed,  in  the  absence  of  all 
proof  to  the  contrary,  to  be  in  maintenance 
of  the  right  of  all.     lb. 

If,  within  twenty  years  after  one  is  dis- 
seised of  his  lands,  the  heirs  of  the  disseisee, 
or  their  authorized  agent,  legally  enter  upon 
the  premises,  it  will  put  an  end  to  the  ouster, 
and  vest  the  seisin  in  those  who  have  the 
right;  but  if  the  disseisor,  as  a  wrong-doer, 
still  retains  possession  after  the  entry,  it  will 
amount  to  a  new  disseisin  of  the  heirs.     Jh, 

A  mere  casual  entry,  or  an  entry  by  stealth 
under  circumstances  that  ^o  to  show  that 
the  true  owner  claims  no  right  to  enter,  oi 
an  entry  for  other  purposes  than  those  con- 
nected with  a  right  to  enter,  will  not  be 
sufficient  to  break  the  continuity  of  exclu- 
sive possession  in  the  disseisor.  Burrows  v. 
Gailnp,  87  D.  18G. 

•  Entry  of  owner,  when  snffleient  to  terminate 
sdverse  possession,  see  note,  83  i>.  487-4Utt. 
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Assertion  of  right  of  possession,  whether 
bv  words  or  by  action,  is  not  the  equivalent 
of  possession  in  fact  for  the  purposes  of  the 
statute  of  limitations.  If  the  continuity  of 
possession  is  broken  by  fraud  or  a  wrongful 
entry,  the  protection  of  the  statute  is  lost. 
San  Francisco  r,  Fulde,  99  D.  278. 

A  single  instance  of  attempted  interrup- 
tion of  an  adverse  user,  resulting  in  no  actual 
interruption,  and  followed  by  no  attempt  to 
test  the  right,  does  not  necessarily  destroy 
the  presumption  of  a  grant  founded  upon  a 
user  in  other  respects  sufficient.  Such  a  fact 
is  to  be  submitted  to  the  jury,  with  all  the 
circumstances  attending  it,  to  have  its  natu- 
ral and  proper  weight  according  to  those  cir- 
cumstances, upon  the  question  whether  the 
use  fairly  indicates  a  grant.  Connor  v.  StUU- 
van,  16  R.  10. 

Person  in  possession  without  right  can 
maintain  trespass  against  defendant  who 
holds  perfect  paper  title  to  the  land,  and 
who  has  disturbed  him  in  his  possession, 
where  the  title  of  such  defendant  has  been 
divested  by  fifteen  years'  adverse  possession 
by  a  third  person.  Hwjhes  v.  Graves,  94  D. 
331. 

15.  Acts  of  ownerslLip.  —  1.  Oeneraily. 
—  Entry  under  color  of  title  must  be  accom- 
panied by  such  acts  of  ownership  that  the 
reasonable  presumption  is,  that  tne  owner, 
who  knew  of  them,  must  have  understoocl 
that  a  claim  adverse  to  his  own  is  asserted, 
to  constitute  adverse  possession.  Bailey  v. 
CaHeton,  37  D.  190. 

Only  acts  of  ownership  effecting  a  change 
of  condition  of  land  from  a  state  of  nature 
will  enable  the  junior  patentee  to  oust  or 
disseise  or  acquire  adverse  possession  to  an 
older  patentee.  Overion  v.  Daviason,  42  D. 
544. 

If  the  acts  of  ownership  relied  upon  were 
committed  with  the  consent  of  the  real 
owner,  no  title  by  possession  can  l)e  founded 
upon  them.  Armstrong  r,  RisUuu,  59  D. 
115. 

Intent  to  claim  adversely  may  be  mani- 
fested by  declarations  or  by  ac6  of  owner- 
ship which  are  open,  notorious,  and  visible. 
Royall  V.  Lisle,  (JO  D.  712. 

Adverse  possession  is  evidenced  by  acts 
of  ownership  upon  land  indicating  a  notori- 
ous claim  to  the  property,  and  continued 
sufficiently  long  with  the  knowledge  and 
without  the  interniX)tion  of  the  former 
owner,  provided  the  jury  shall  think  that 
the  property  was  not  susceptible  of  a  more 
strict  and  definite  possession,     lb. 

Possession  under  entry  originally  made 
in  fiduciary  capacity,  to  become  adverse, 
must  be  evidenced  by  some  decinive  act  or 
declaration.  Martin  v.  JnrkMntt,  67  D.  48i). 
8.  P.,  Stamper  v.  Griffin,  65  1>.  G28. 

Possession  and  such  improvement  as  is 
customary  with  owners,  without  disavowal 
of  title,  payment  of  rent|  or  recognition  of  I 


title  in  another,  will  raise  a  presamptlnn  o! 
an  entry  and  holding  as  abeolnte  owner.  La 
FrwnboU  ▼.  Jaekmm,  18  D.  463;  Draper  v. 
Shoot,  69  D.462;  fTa/idos  ▼.  MaxweU,  51  D. 
380. 

Acts  of  dominion  giving  adverse  character 
to  a  possession  are  leasing  devising  aod 
conveying  the  land,  making  valuable  im- 
provements, receiving  issues  and  profits,  etc. 
DUceman  v.  Parrisk,  47  D.  455. 

Laying  off  land  into  town  loti,  eelling 
them,  and  exercising  other  acts  ol  owner- 
ship, is  no  evidence  of  abandonnient;  but 
taken  in  connection  with  other  aote  ol  own- 
ership, furnishes  additional  evidence  ol  pos- 
session.    Pbtme  ▼.  Seward,  60  D.  599. 

Exercising  continuous  acts  of  domxnii«n 
over  the  land,  as  by  keeping  up  fish-trapn, 
erecting  and  repairing  dams  across  it,  and 
using  it  every  year  during  the  entire  fi^in^ 
season  for  the  purpose  of  catching  fish,  con- 
stitute an  unequivocal  poesessioo  thereoL 
WilUams  V.  Buduinan,  35  D.  76a 

2.  Inclosure  and  cultivation  are  neoesBary  to 
constitute  adverse  possession  of  a  tract  i>y 
one  having  no  color  of  title,  so  aa  to  protect 
him  from  an  action  of  trover  by  the  real 
owner  for  timber  cut  thereon.  Wrtf^  v. 
Quier,  36  D.  108. 

Fact  that  defendant  had,  for  more  than 
twenty  years,  inclosed  land  in  dispute,  with 
his  other  lands,  by  a  fence  which  extended 
and  embraced  other  land  of  the  plaintiff  be- 
yond a  line  not  indicated  so  as  to  be  dis- 
cernible, up  to  which  the  defendant  daimed 
by  adverse  possession,  would  not  give  the 
defendant  constructive  possession  to  snch 
line.      Wood  V.  WUJard,  86  D.  716. 

There  need  not  be  fence,  building,  or  other 
improvement  made;  but  visible  and  notortoos 
acts  of  ownership  exercised  over  the  prera- 
ines  in  controversy  for  the  statutory  time  ars 
sufficient.     RoyaU  v.  Lvde^  60  D.  712. 

3.  Cutting  timber.  —  The  ooossional  cutiins 
of  timber  and  the  exercise  of  other  acta  m 
ownership,  such  as  men  are  accustomed  to 
use  over  woodland,  is  not  adverse  posses  aion. 
Baitry  v.  Irby,  10  D.  609. 

Repeated  trespasses  by  cnttini;  timber  on 
unoccupied  woodland,  by  the  owner  and  oc- 
cupant of  an  adjoining  tract,  do  not  constitute 
such  adverse  possession  as  to  defeat  an  action 
of  trover  for  such  timber  by  the  real  owner; 
and  a  purchaser  of  the  land  on  execution 
againut  such  trespasser  who  continues  to 
trespass  thereon  in  the  same  way  is  equally 
liable.      Wright  v.  Ouier,  36  D.  108. 

Erection  of  cow-pen  by  one  upon  another*! 
land  upon  boundary  adjacent  to  his  own 
land,  together  with  the  ranging  of  his  cattle 
and  the  occasional  felling;  of  trees  upon  the 
land,  are  not  acts  sufficiently  open  ai:d 
notorious  to  constitute  adverse  possession. 
lioyaU  V.  LisU,  60  D.  712. 

Feed  in  2  hogs  and  cutting  timber  upon  land 
susceptible  of  other  modes  of  nse  and  ei»jv^« 
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nieut  are  not  evidence  of  sooh  a  poeseasion 
Ls,  coDtinued  for  seven  yean  under  color  of 
title,  will  confer  a  good  title  under  the  stat- 
ate  of  limitationa.  LqfUn  v.  Cobb,  62  D.  173. 
16.  Payment  of  taxes.  — Legislature 
hag  power  to  extend  condnsions  of  law 
arising  from  adverse  possession  to  snch  cases 
sad  to  snch  circumstances  as  it  may  deem 
best  for  the  public  good.  McCagg  v.  Hea- 
CDcfc,  85  D.  327. 

Payment  of  taxes  for  seven  successive 
^ears,  under  claim  and  color  of  title,  made 
m  good  faith,  and  after  possession  taken  un- 
der such  color  of  title,  creates  a  legal  eon- 
dosioo,  by  virtue  of  the  statute,  that  the 
pofltaeasor  warn  the  true  owner  to  the  extent 
sad  according  to  the  purport  of  his  paper 
title.    lb. 

P&jrment  of  taxes  by  claimant  of  land  is 
fict  to  be  weighed  by  the  jury  in  determin- 
ing the  <^uestion  of  adverse  possesssion, 
ai^oogh  it  is  not  in  itself  evidence  of  an 
ouster  of  the  true  owner.  Draper  v.  Shoot, 
69  D.  462. 

Where  an  owner  of  land  has  sold  part  of  it 
for  a  canal,  and  possession  has  been  taken, 
nch  owner,  by  paying  taxes  for  the  whole 
tract,  or  leasing  the  whole  of  it  without  ex- 
eepting  such  part,  or  by  his  tenant  raising  a 
crop  for  a  year  or  two  on  such  part,  or  by 
nmniag  a  fence  over  it,  does  not  establish 
rach  an  adverse  holding  as  will  ripen  into  a 
title.    Union  Cantd  Co,  v.  Young,  30  D.  212. 

17.  Purchase  of  outstanding  title.  — 
A  person  in  possession,  to  protect  his  own 
title,  may  lawfully  purchase  an  outstanding 
title,  notwithstanding  the  statute  against  the 
porehsse  of  aaoh  titles.  Jachon  v.  Qiven,  5 
b.328. 

Adverse  possession  is  not  made  less  hostile 
to  tme  title,  nor  is  a  title  already  complete 
SBder  the  statnte  of  limitations  divested  by 
the  mere  purchase  of  an  outstanding  invalid 
daim  to  the  land.  Owen  v.  Myere,  57  U 
693;  Bmmon  v.  Brcmdon,  75  D.  655;  Cannon 
V.  Stocknum^  95  D.  205. 

A  mere  intruder  on  land  is  under  no  obli- 
gstiaii  to  pay  the  taxes,  and  may  therefore 
icqsiro  title  under  a  tax  deed  adversely  to 
the  owner  or  his  grantee.  LtTtk  v.  Doer/er, 
U  R.  417. 

18.  Proof  of  adverse  possession 
must  be  clear  and  positive.* — Adverse 
pottonion  must  be  established  by  clear  and 
P<Mitire  proof,  and  not  by  inference,  the 
presninption  being  in  favor  of  possession  in 
mbordination  to  the  true  owner's  title. 
^^  V.  Shonehertjfr,  26  D.  95;  Jackson  v. 
Sharp,  6  D.  267;  Smith  v.  Hotmer,  28  D.  354; 
iwfei  y.  BaiUg,  86  D.  703. 

When  statute  of  limitations  is  relied  upon 
to  resist  the  right  of  tho  tme  owner  of  land, 
the  party  relying  upon  it  must  show,  by 
^or  proof,  his  actual  occupancy,  continued, 

*  8es  DoCi  OB  proof  of  adverse  possession,  14  O, 
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uninterrupted,  and  advene,  for  the  time  re- 

2uired  by  the  statute.  Irvine  v.  McRee,  42 
^468. 

Entry  on  land  with  color  of  title  may  be 
supported  with  less  weight  of  evidence  than 
a  bare  entry  by  an  intruder  under  no  claim 
of  right.     Draper  v.  Shoot,  69  D.  462. 

One  having  no  title,  or  color  of  title,  must 
present  the  most  unequivocal  evidence  of  his 
intention  to  hold  by  adverse  possession. 
City  qfSU  Louis  v.  Oorman,  77  D.  586. 

Courts  will  not  infer  adverse  possession  in 
the  absence  of  a  special  finding  thereof. 
Pownal  V.  Taylor,  34  D.  725. 

Adverse  possession  by  a  defendant  residing 
on  the  land  will  not  be  presumed,  without 
some  tortious  act  oa  his  part,  so  as  to  defeat 
a  conveyance  by  the  owner  not  in  the  actual 
occupancy  of  the  land.     lb. 

Party  claiming  title  by  five  years*  adverse 
possession  may  give  in  evidence  his  acts  and 
declarations,  made  or  done  at  any  time  while 
in  possession,  for  the  purpose  of  showing  the 
character  in  which  he  claimed.  Cannon  v. 
Stockmon,  95  D.  205. 

Refusal  by  one  in  possession  of  land  under 
claim  of  title  to  permit  a  sur\'ey  of  the  prem- 
ises  to  be  made  by  the  true  owner,  is  con- 
clusive proof  of  an  adverse  holding.  La 
Frombw  v.  Jackson,  18  D.  463. 

Adverse  possession  of  a  quarter-section  of 
land  is  not  shown  by  proof  that  the  grantoi 
of  the  claimant  walked  over  the  land  and  set 
up  some  of  the  comers,  and  several  years 
after  built  a  cabin  on  and  inclosed  three  or 
four  acres  of  adjoining  land.  Stephenson  v. 
Doe,  46  D.  489. 

It  is  no  proof  of  adverse  possession  that  a 
tenant  of  a  portion  of  the  land  in  controversy 
who  rented  it  of  another  person  asked  per- 
mission of  the  claimant  to  occupv  it;  for  this 
does  not  make  him  a  tenant  of  the  latter. 
Denham  v.  Jloleman,  71  D.  198. 

19.  WliezL  a  question  for  the  jury.  — 
What  is  adverse  possession  is  for  the  court 
to  declare,  but  the  facts  which  constitute  it 
are  to  be  found  by  the  jury.  Afacklot  v. 
DuhreuU,  43  D.  550;  Jiung  v.  Shoneberger,  26 
D.  95. 

Question  of  adverse  possession  depends  od 
the  intention  of  the  possessor,  and  the  knowl- 
edge or  means  thereof  on  the  part  of  the 
owner  of  the  land.  It  is  a  question  of  fact 
to  be  determined  by  the  jury.  Ford  v.  Wil- 
son, 72  D.  137;  Rung  v.  Slumeberger,  26  D. 
95;  Beverly  v.  Burke,  54  D.  351. 

Where  a  person  went  into  possession  of 
part  of  a  tract  of  land  under  a  deed  for  th€ 
whole  tract,  from  one  bavins  no  title,  and 
subdeqnently  received  a  deed  for  a  large  part 
of  the  same  tract  from  the  person  having 
the  title  thereto,  it  is  a  question  of  fact  for  the 
jury  to  determine,  whether,  by  receiving  the 
last-mentioned  deed,  such  person  did  not  in* 
tend  to  abandon  his  adverse  possession  to  th« 
whole  tracts  and  claim  only  that  part  ooa- 
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7eyed  to  him  by  suoh  deed.     Schwartss,  r, 
Kulin,  25  D.  239. 

Question  of  advene  possession  is  one  of 
law  when  the  facta  are  admitted  or  dis- 
tinctly proved.  Union  Canal  Co,  v.  Yowng, 
SOD.  212. 

20.  Bights  and  remedies  of  disseisor. 
—  Disseisor  who  first  deprived  the  trae 
owner  of  bis  possession  may  maintain  tres- 
pass against  a  subsequent  intruder,  although 
no  perfect  title  to  the  land  has  been  acquired 
by  adverse  poeaeasion.  Hoey  v.  Fumum^  44 
D.  129. 

Disseisor  may,  previous  .to  disseisin  hav- 
ing been  perfected,  relinquish  his  possession 
to  the  disseisee,  and  thus  extinguish  his  claim 
thereto.     Inltabitanis  v.  Benson,  52  D.  618. 

As  between  intruders  upon  land,  the  first 
in  possession  is  best  in  right.  Oreen  v.  Kel- 
lum,  62  D.  332. 

Disseisor  has  good  possession  against  ev- 
erybody but  the  true  owner.     lb. 

Adverse  possession  of  disseisor,  or  of  one 
who  enters  or  retains  possession  by  wrong, 
cannot  extend  beyond  the  limits  of  his  ac- 
tual occupancy;  he  cannot  resort  to  the 
metes  and  bounds  of  the  tract  upon  which 
he  enters.  CUy  of  SU  Louia  v.  Chrman,  77 
D.  586. 

If  party  in  possession  of  land,  claiming 
adversely  to  all  others,  sells  hay  cut  there- 
from during  such  occupancy  to  a  third  party, 
the  legal  title  thereto  passes  to  his  vendee  as 
against  a  party  having  a  title  in  fee-simple 
in  said  premises,  but  not  in  possession. 
Stockwell  V.  PAe/^,  90  D.  710. 

21.  What  title  is  conferred.  —  An 
adverse  possession  for  the  perio<l  required  by 
law  confers  a  title  on  which  a  party  may 
maintain  ejectment.  CrockeU  v.  Lashbrook, 
17  D.  98. 

Even  against  the  former  proprietor,  if  he 
should  take  possession.  SUmleyv.  Earl,  15 
D.  66;  Ferguwn  v.  Kennedy,  14  D.  761;  Par- 
tee  V.  Badget,  26  D.  220;  PaUeraon  v.  Reigle, 
45  D.  684;  Mines  v.  Robinson,  99  D.  772. 

Or  an  action  to  determine  an  adverse 
claim,  or  to  remove  a  cloud  which  would 
thenceforth  diminish  the  value  of  his  prop- 
•rW.     Arringion  v.  Liscom,  94  D.  722. 

The  title  acquired  is  as  perfect  for  all  pur- 
poses as  though  derived  by  deed  from  the 
original  proprietor;  and  no  mere  verbal 
transfer,  surrender,  or  declaration  of  the  one 
so  acquiring  the  title  can  have  any  effect 
upon  it.  Hodges  v.  Eddy,  98  D.  6  J  2;  In- 
habitants V.  Benson,  52  D.  618;  AtiKtin  v. 
Bailey,  86  D.  708;  Nelson  v.  Bivd/iad:,  100 
D.  328. 

Disseisin  in  fact  divests  the  seisin  of  the 
original  owner,  and  deprives  him  of  all  right 
in  relation  to  the  land,  except  the  riglit  of 
entry  and  of  property,  whicli  may  be  further 
reduced  to  a  mere  right  of  action,  and  dis- 
places all  estates  depending  on  the  original 
■oiaio.     Varick  ▼.  Jackson,  19  i>.  671. 


Diaseisor,  although  he  may  have  aoquiifii 
only  a  naked  poeseesioa  Iw  against  the  legal 
owner,  acquires,  as  against  all  other  penoni, 
a  right  of  poesesaion  which  is  inheritable, 
and  which,  if  adverse  possession  is  continue 
for  the  statutory  period,  will  ripen  into  a 
perfect  title.     Hoeyv,  Furman,  44  D.  129. 

Possession  of  one  without  right  cao  only 
be  disturbed  by  the  rightful  owner  of  tie 
land,  or  by  some  one  claiming  under  huo. 
Hughes  v.  Graves,  94  D.  331;  In  re  SmiU^  97 
D.  531. 

Where  rights  of  both  parties  stand  npoa 
mere  possession,  not  yet  ripened  into  a  per* 
feet  title,  he  who  hsa  the  prior  poeaessioa 
has  the  best  right;  but  if  he  abandon  and 
surrender  it  to  the  adverse  party,  he  caaiuot 
afterward  set  it  up.  Austin  t.  Baiieu,  86  D. 
703. 

Failure  to  assert  paramount  title  inures  to 
benefit  of  him  who  holds  the  oldest  prima 
facie  title.     Humpfireys  v.  McCaU,  70  V.  G*il. 

Ab  to  the  length  of  time  the  posae^^xko 
must  continue  to  ripen  into  title,  see  JacJofM 
V.  AfcCaU,  6  D.  343;  Camp  ▼.  Camp,  ]:i  D. 
60;  Munshower  v.  PaUon,  13  D.  678;  MOcita 
V.  Walker,  16  D.  710;  Joms  y.  Perry,  SU  U 
430;  Wallace  v.  Hannwm,  34  D.  659;  Drmk 
V.  McKinney,  36  D.  139;  WaUace  v.  MaxwU, 
51  D.  380;  McCoy  v.  Monow,  68  D.  578; 
BraekeU  v.  Persons  Unknown,  87  D.  548; 
Cannon  v.  Stochnon,  95  D.  205. 

22.  When  a  conveyance  will  he  pre- 
sumed. —  1.  In  general.  —  Possession  gives 
title  only  by  presumption  of  a  grant  or  li- 
cense from  the  owner.  Conger  ▼.  WeoMr, 
65  D.  528. 

Presumption  of  a  grant  or  a  hereditament 
whether  corporeal  or  incorporeal,  arises  from 
the  adverse  enjoyment  thereof  for  a  long 
period  of  time.  Arnold  t.  Bienema,  35  D. 
305. 

Conveyance  may  probably  be  presnuied 
after  a  great  lapse  of  time,  where  the  pur- 
chase-money has  been  paid,  and  the  po«ies- 
sion  has  been  consistent  with  the  presump- 
tion.   Jackson  ▼.  MiUer,  21  D.  316. 

Jury  may  presume  a  conveyance  from 
long-continued  and  uninterrupted  poaaessioa 
by  the  presumed  grantee  without  any  a*l- 
verse  claim  on  the  part  of  the  preauuied 
grantor  or  his  heirs,  and  from  other  cirenm- 
stauces  rendering  such  presumption  reason- 
able, althouffU  no  record  of  such  conveyance 
can  be  found.      VaJeniine  v.  Piper,  33  D.  Tit"** 

Presumption  of  s  convoy anoe  indndas  tha 
presumption  of  everything  necessary  to  give 
such  conveyance  effect;  as,  for  instauoe, 
registration.     /6. 

Conditional  {^rant  may  well  be  presumed 
from  lapse  of  time.  Mitrkdl  v.  Waiker,  16 
D.  710. 

Deed  may  be  presumed  from  original 
patentee  to  plaintiff's  remote  srantor,  whei« 
there  is  a  perfect  paper  title  mm  the  latter 
to  the  plaintiff,  aocompanied  bjr  evideooe  d 
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don  for  more  than  twenty 
remote  grantor  end  thoee 
him.     Oaaew  ▼.  Inloet,  39  D. 

66a.    ~ 

Poeieeriop  in  eitbar  of  two  pertiee,  where 
legnbur  piLp«r  title  from  both  le  ehown  by 
the  plaintii^  ie  equally  available  to  him  for 
the  pupoae  of  preeaming  a  deed  from  oon- 
tinaons  poaefirinn.     lb, 

PraeunptioB  of  deed  reete  on  the  ground 
that  the  nghtfnl  owner  haa  so  long  per- 
■ttted  another  to  exerciee  acta  of  ownership 
efsr  his  property,  without  asserting  his 
rights  at  law,  that  he  is  presumed  to  have 
gtiatsd  than  to  the  party  exercising  owner- 
ihip.    Ik 

ivTj  may  presume  grant  without  believ- 
iag  that  any  ffrant  was  ever  in  fact  made, 
where  the  eTi4&noe  is  sufficient  to  warrant  a 
knl  inference  of  a  grant,    lb. 

Deed  is  preanmed  upon  principles  of  pnb- 
Be  policy  m  cases  of  uninterrupted  adverse 
pottesnon  for  twenty  years,  and  not  from 
uy  belief  in  the  fact  of  a  deed's  having  been 
Dade;  and  although  the  possession  must  be 
ssdsr  daim  of  tit^  the  cl&im  need  not  have 
heea  made  under  the  grant  presumed.     lb. 

laorder  toraiaa  presumption  of  dead  from 
poMfM ion,  such  possession  should  be  ad- 
verw^  exduaire,  and  continuous,  and  under 
claim  of  titla.  Amuirong  r.  JHsfeoti,  59  D. 
115.  a  P.»  AmM  ▼.  StevenSt  33  D.  305; 
MUektBa  ▼.  WaOer,  16  D.  710;  CTruvergUy  v. 
^tptoUi,  28  D.  234;  Coiey  t.  Moes,  39  D. 
668u 

2.  Whm  the  fremmpUon  wSU  not  arise.  — 
CoBveyaneea  to  party  will  not  be  presumed 
raleM  the  proof  of  the  possession  on  which 
the  presumption  rests  is  clear,  sufficient,  and 
eooastanl    Bvdd  v.  Brooke,  43  D.  321. 

The  prssnmpticm  will  not  arise  from  per- 
eusrivease  accompanied  by  payment  of  rent. 
MtCMt^h  ▼.  Wall,  53  D.  715. 

There  is  no  need  of  presuming  a  deed,  where 
■dvene  poesession  for  time  required  by  sta^t- 
nto  is  shown*  as  the  adverse  possession  of 
itnlf  shme  would  be  evidence  of  an  estate 
in  fee,  and  equivalent  to  an  absolute  title. 
V^fkUy,  LmdeU,  90  D.  443. 

Where  a  father  became  insane,  and  one  of 
hii  aoQs  took  the  management  of  his  farm 
daring  the  rest  of  bis  father's  lifetime,  and 
remained  in  possession  of  it  for  thirty  years 
ifterwirds,  theee  facts  do  not  warrant  a  pre- 
ftQinptioa  of  a  conveyance  to  him  by  the 
fittJiktv,  or  of  a  release  to  him  by  the  other 
heirs,  aubsequent  to  their  father's  death. 
tiani  V.  Hunt.  37  D.  130. 

Deed  will  not  be  presumed  from  original 
pstentee  to  stranger,  and  from  the  latter's 
gnntee  to  those  through  whom  plaintiff 
eUima,  in  the  case  of  an  ancient  grant,  from 
the  mere  existence  of  an  isolated  conveyance 
from  mch  stranger  to  his  grantee,  where 
there  is  no  evidence  that  either  of  them  was 
•ver  in  poseeeeion  of  or  entitled  to  the  land, 


or  that  any  of  those  under  whom  the 
tiff  claims  ever  held  or  claimed  thelaad 
under  either  of  them.  CSoaqr  v.  Inioea,  89 
D.  658. 

Grant  cannot  be  presumed  from  erection 
of  fence  in  navigable  water  in  front  of  an* 
other's  land,  where  the  latter  has  a  right  of 
reclamation  under  the  Maryland  act  of  1745, 
and  from  the  maintenance  of  snch  fence  for 
thirty  years,  where  it  is  built  in  a  straight 
line  incloeing  no  land;  for  the  riparian  owner, 
having  neither  title  to  nor  poesession  of  the 
soil  covered  by  the  fence,  could  maintain  no 
action  against  the  party  erecting  it.     lb. 

Erecting  fence  in  straight  line  incloeing 
no  land,  and  keeping  the  same  up  by  ro- 
pairs,  afford  no  presumption  of  a  deed  from 
the  owner  of  the  soil,  but  are  mere  tree- 
paasee.     fb. 

3.  ^010  the  prfjturmption  may  be  rebuUed.  — 
Assertion  of  right  oy  the  original  owner 
within  fifteen  years,  and  an  admission 
thereof  by  the  occupant,  either  express  or 
implied,  will  rebut  the  presumption  of  a 
grant,  even  though  such  admission  is  founded 
on  a  mistake  of  facts.  MUekell  r,  Waater, 
16  D.  710. 

This  presumption  may  be  rebutted  by 
proof  of  declarations  of  tiie  alleged  grantee, 
long  after  the  deed  should  have  b^n  exe- 
cuted, that  he  did  not  own  the  land.  Jath' 
mm  V.  miler,  21  D.  316. 

Presumption  is  not  rebutted  by  a  preva- 
lent opinion  in  the  neighborhood  as  to  the 
party  s  legal  rights,  even  though  known  to 
and  adopted  by  him,  nor  is  tne  statute  of 
limitations  thereby  prevented  from  running. 
CoMfy  V.  Inhes,  39  D.  658. 

4.  Presumptkm  to  be  dravm  by  Juru.  — > 
The  prcaumption  of  a  grant  is  not  a  legal 

S resumption,  but  arises  from  matter  of  evi- 
ence,  and  must  be  drawn  by  tho  jury. 
Mitchell  V.  Walker,  16  D.  710;  Armstrong  v. 
Risteau,  59  D.  115. 

Court  will  leave  jury  to  say  whether  con- 
veyance should  not  be  presumed  where  party 
has  proved  title  to  the  beneficial  ownership, 
and  a  long  possession  consistent  therewith. 
So  where  a  defendant  showed  a  letter  from 
plaintiff's  ancestor  to  an  agent,  directing  him 
to  close  a  bargain  for  sale  of  the  land,  a 
deed  thereupon  executed  by  the  agent  in  bis 
own  name  to  defendant's  grantor,  and  unin- 
terrupted possession  for  twenty -eight  years. 
Ha7-vey  v.  Thorpe,  65  D.  344. 

23.  Conveyancea  of  land  held  ad- 
veraely.  —  Owner  of  land  cannot  convey 
it  to  a  third  person  while  it  is  in  the  adverse 
possession  of  another,  but  he  may  convey  it 
to  the  disseisor.  Schwartz  v.  KuJui,  25  D.  239. 
Deed  of  disseisee,  while  the  disseisin  is 
still  subsisting,  conveys  no  title.  Parker  v. 
PfXfprietorit,  37  D.  121;  Jackson  ▼.  Demoni, 
6  D.  259;  Ooodinan  v.  Newell,  33  D.  378; 
Edgerton  v.  Bird,  70  D.  473.  Contra,  Credit 
yer  v.  kVekh,  45  D.  565. 


ADVERSE  POSSESSIOK-AOENCT. 

For  Index  to  Kotes  In  Amorlcon  DeoUlons  and  Amorlcan  Boporto, 


DiMoisee  having  right  of  entry  may  con- 
Toy  title  as  freely  as  if  there  had  been  no 
diBseiain.     PraU  v.  Pierce,  58  D.  758. 

Adverse  possession  may  be  notice  to  V^t- 
chaser;  but  possession,  to  have  that  eflfect, 
must  be  clear,  distinct,  and  nnequivocaL 
Martin  v.  Jadicm,  67  D.  489. 

Conveyance  of  several  distinct  parcels, 
from  one  of  which  there  has  been  an  ouster, 
will  be  inoperative  only  in  so  far  as  relates 
to  this  latter  tract;  as  to  the  other  tracts,  it 
will  pass  the  title.  Goodman  v.  NeweU^  33 
D.  378. 

Mere  adverse  possession,  not  amounting 
to  a  disseisin,  does  not  prevent  the  owner 
from  devising.     Variek  ▼.  Jaekaon,  19  D.  671. 

ADVDBTISEICEKT. 

Of  a  lottery,  offense  of,  see  Lotteries,  0. 
For  proposals,  by  city,  see  Municipal  Cor- 

PORATIONa»  13. 

Of  auction  sales,  see  Auction,  2. 

Of  execution  sale,  see  Execution,  76. 

Of  notice  of  dissolution,  see  Partnership, 

79. 
Of  Ale  of  land  for  taxes,  see  Taxbs,  45. 

ADVIOB. 

Of   counsel,  as  a  defense,   see  Malicious 

Prosbcution,  15. 
Of  eoart,  right  of  trustee  to,  see  Trusts,  28. 

AFFIDAVITS. 

As  means  of  evidence,  see  Evidence,  194. 
For  arrest  of  fugitive  from  justice,  see  EIx- 

tradition,  10. 
For  continuance,  see  Trial,  17,  130. 
For  ne  exeat,  requisites  of,  see  Ke  Exeat,  7. 
Of  jurors,  on  motions  for  new  trial,  see  New 

Trial,  50-^2,  82. 
On  motion  for  injunction,  see  Injunciton, 

44,45. 
On  motion  for  new  trial,  see  New  Trial, 

81-83. 
On  motion  to  open  judgment,  see  Judgment, 

121. 
To  bill  of  costs,  see  Costs,  14. 
To  institute  replevin,  see  Replevin,  14. 
To  procure  attachment,  see  Attachment, 

44-46. 

1.  Sequisltes,  generally.  —  An  affi- 
davit is  a  voluntary  oath  reduced  to  writing, 
taken  before  some  authorized  officer,  and  cer- 
iified  by  him.     SheUon  v.  Berry,  70  D.  32G. 

It  must  be  in  writing,  but  need  not  be 
iji^ned  by  the  deponent.     IK 

Affidavit  cannot  be  used  in  cause  unless  it 
is  properly  entitled;  and  the  title  should  be 
of  the  cause  in  which  it  ia  to  be  used.  For 
example,  an  affidavit  entitled  "Charles  Reis- 
sig  V.  Alanson  Watson  et  al."  cannot  be  con- 
sidered in  the  cause  of  "Charles  Keissig  v. 
Alonzo  Watson  et  al. "  Watson  v.  lieusiy,  76 
D.  746. 

Affidavit  that  "foregoing  asscBHnicnt  is 
sorrect  to  brat  of  our  judgment,"  is  a  suf- 


ficient compliance  with  the  reqainaeoti  d 
a  statute  reouirtng  an  affidavit  that  "tin 
same  is  in  all  respects  a  true  iniifHimint  to 
the  best  of  th eir  j udgment  and  belieL  "  Largt 
V.  Keens  C.  D.  Co,,  95  D.  696. 

2.  Jurat  of  affidavit  offered  m  erideaei 
may  be  amended  by  adding  thereto  a  refer- 
ence to  the  seal  of  the  notary  before  whom 
the  affidavit  was  made,  which  reference  was 
omitted  in  the  original  jurat;  and  the  effect 
of  such  amendment  Lb  to  make  the  aifidavit 
relate  back  to  and  have  fall  effect  from  its 
date.  HaUeU  v.  Chkago  etc  B*9  Co^  92  B. 
393. 

AFFINITY. 

Effect  o^  on  validity  of  marriage^  see  1Ca»> 
RIAOK  AND  DnroBCB^  7. 


Is- 

111, 


Of  infant's  contract^  after  majoritj, 

VANTa,  31-34. 
Of  judgment,  when  proper,  sm 

112. 

AFFI&MATIOXr. 

See  Oath. 


See  Criminal  Law,  14;  also  AasAVu;  IIi 

Riot. 

AFTER-AOaUIKSD  FBOPXBTT. 

When  will  pass  by  deed,  see  Dkrdb,  8SL 
When  will  pass  by  devise^  see  I>K▼]ai^  17| 
Wills,  10. 

AGB. 


BvioKma;€6. 


Hearsay  evidenoe  to  prove, 
Of  consent  to  nuurry,  sm 

VOBCB,  6,  6. 
Consult,  alao»  iHTANTiL 

AGENOY. 

rinclndet  the  relation  of  principal  and  atmU 
its  creation,  duration,  and  termination:  together 
with  the  rights  and  liabilities  arising  out  of  it 
Distinct  classes  of  agents  are  treated  under  spe- 
cial titles,  such  as  Bboksbs,  Factobs,  etc.,  sod 
corporate  agents  under  CoRPonAnom,  lasoa- 

ANCE,etC.] 

Acknowledgment    of   deed   by  egenl^    lee 

Agknowlbdgmknt,  6. 
Rules  of  evidence  peculiar  to,  see  BviDXifCi, 

248;    see   also   Brokers,    Factoris    sod 

places  referred  to  under  Aokkts. 

I.  Crbation  amdTerminatiov  op  AoKNcr. 
IL  The  Agent's  AuTHORiTT  AND  Powna. 

1.  ImpUed  Powers. 

2.  Express  Powers 

IIL   Rights,  Duties,  and  LiABiLmn  of 

Agents. 
IV.  Rights  and  LiAEiLrma  op  PRDicxrAiA 

1.  In  OeneraL 

2.  Wfien  Bound  by  Aifent'M  Ada, 

3.  BigfUs  and  Liabilities  qf  Ut 

PrincipaL 

4.  Ratifieadoiu 
V.   Pt'RUO  AaXMTSi 
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D«cUlons  and  Amerflcaii  tteports.  see  pp.  5-S5S* 


L    CkIATION  AKD  TutXHTATZOH  OV  AOBNCT. 

1.  Aiipointmeiit,  and  how  proved.^ 
Ageney  may  1m  created  by  express  authority, 
sithsr  Tsroal  or  written,  and  as  to  third 
psrties  may  be  implied  from  the  conduct  of 
the  principal,  or  it  may  be  shown  by  the 
principal  adopting  and  confirming  ex  post 
fado  acts  dona  in  his  name  by  another,  act- 
ing withoat  anthority.  Taylor  ▼.  Conner, 
97  D.  419. 

Appointment  of  an  agent  of  a  corporation 
msy  be  proved  by  parol  when  the  act  of  in- 
eorporatum  does  not  require  that  such  ap- 
pointment should  be  in  writing,  and  it  does 
sot  sppesr  to  have  been  so  miule.  Rkhard- 
na  ▼.  SL  Joeeph  Iron  Co.,  33  D.  460. 

Rvidenoe  that  a  person  is  in  poor  ciroum- 
■tsnces,  a  clerk  in  the  land-office,  and  that 
hs  is  credited  with  thirty-two  thousand 
doUsis  upon  the  books  of  that  office  in  the 
mns  manner  as  he  is  with  the  purchase 
pfioe  of  defendant's  land,  is  admissible  as 
tending  to  proTO  that  he  paid  said  purchase 
prioe  ss  agent  for  defendant.  Slrhnpfier  ▼. 
Roherta^bfl).  606. 

Aeeeptance  by  one  man  of  goods  from  a 
drayman  ia  no  evidence  to  constitute  such 
drsymsn  his  asent  so  as  to  charge  him  with 
foods  which  we  drayman  received  to  de- 
Urer,  bat  los*  by  the  way.  Shenk  v.  PhUa- 
ddMa  Sieam  P.  Co.,  100  D.  541. 

2.  Whan  a  parol  authority  is  suffl- 
cientb — Agent  may  aiftn.  memorandum  of 
ooutrset  in  name  of  principal,  so  ss  to  com- 
ply with  statute  of  frauds,  though  not 
tnthorised  thereunto  in  writing.  BtaeknaU 
«.  PoruA,  78  D.  239;  Curiie  t.  Blair,  59  D. 
tf7;  Jaektom  r.  Murray,  17  D.  53. 

One  man  may  authorize  another,  by  parol, 
lo  lign  his  name  to  an  instrument,  whether 
he  am  write  his  name  or  not.  And  a  note 
■0  flgned  with  such  authority  is  ss  much  the 
principsl's  note  as  if  it  were  signed  with  his 
evn  hsad  by  writing  his  name  in  full,  or  by 
placing  his  cross  or  other  mark  thereon. 
UandyaSde  t.  Cameron,  74  D.  119. 

Where  an  agent  hss  been  employed  to 
■sttle  a  controver^,  and  to  sign  the  names 
of  hit  principal  and  another  to  bonds  for  the 
■ottlement  of  the  controversy,  if  the  agent 
•ottlos  the  controversy  and  signs  these  names 
to  s  pnmusory  note  given  therein,  it  is  bind- 
ing upon  his  principal,  as  the  settleiaeut 
wssthe  chief  object  of  his  agency;  and  it 
being  such  a  matter  as  an  agent  might  prop- 
O'ly  be  appointed  by  parol  to  execute,  the 
pving  of  the  note  was  an  incident  which  the 
gensnl  anthurity  included.  Fkrqf  v.  Hed- 
ncii  98  a  774. 

Agent  anthoriied  by  parol  may  execute 
eoDtrsct  for  sale  of  land;  and  if  he  adds  a 
Mat,  it  will  not  vitiate  it.  WorraU  v.  Munn, 
66  D.  330;  Taibol  v.  Bowen,  10  D.  747;  Z><r- 
^palek  Line  v.  BeUanvy,  M.  Co.  37  D.  203. 

Aasignment  of  an  inventor's  interest  in 
kii  iBYeatioa  need  not  be  under  seaL  and 


authority  to  execute  inch  an  assignment  mav 
be  prov^  by  paroL  Beed  ▼.  1^  Oetrand, 
19  D.  529. 

8.  When  it  mtuit  bo  in  writinsr.  ^ 

The  deed  of  an  agent  authorised  by  parol 
to  convey  will  not  pass  the  le^l  title,  but 
the  same  may  be  sumcient  to  raise  an  equity. 
Jaekeon  v.  Aiurrav,  17  D.  53. 

Authority  to  fill  in  the  blanks  of  a  deed  or 
bond  cannot  be  given  by  paroL  WiUiame  v. 
CnOeher,  85  D.  422;  Oraham  r.  HoU,  40  D. 
408. 

Execution  of  sealed  instrument  by  acent 
having  parol  anthority  only  does  not  bind 
the  principal  if  the  instrument  requires  a 
seal;  but  if  no  seal  is  necessary,  the  instm- 
ment  is  valid  as  the  simple  contract  of  the 
principai      WorraU  v.  Munn,  55  D.  330. 

4.  Termination  hy  death  of  princi- 
pal.* —  Death  of  principal,  at  common  Issv, 
operates  as  an  instantaneous  and  absolute 
revocation  of  the  agent's  authority  or  power, 
unless  the  power  be  coupled  with  an  interest. 
Cleveland  v.  WiUiame,  94  D.  274;  SUxpke  v. 
Bradbury,  23  D.  494. 

Acts  of  agent  done  after  the  principars 
death,  in  ignorance  of  that  fact,  and  in  good 
faith,  are  void.     Rige  v.  Cage,  37  D.  559. 

Authority  coupled  with  an  interest  ceases 
at  the  principal  s  death,  if  expressly  condi- 
tioned to  be  executed  in  the  principars  life- 
time.    SUxplee  V.  Bradbury,  5«  D.  494. 

Where  a  tradesman  gives  his  agent  pos- 
session and  control  of  his  property,  with  a 
written  power  of  attorney,  authorizing  him 
to  take  the  entire  management  of  his  but i- 
ness,  and,  if  necessary,  to  sell  any  or  all  of 
the  property,  for  the  purpose  of  paying  cer- 
tain notes  indorsed  by  the  agent  and  others, 
the  power  of  sale,  being  coupled  with  the 
asent's  interest  as  indorser,  may  be  exercised 
after  the  principal's  death.  Kmtpp  r,  Al- 
vord,  40  D.  241. 

6. of  agent.  —  Where  an  agent  has  a 

Sower  of  substitution  and  exercises  it,  his 
eath  revokes  the  authority  of  the  substi- 
tute. Lehigh  Coal  etc,  Co.  v.  Mohr,  24  R. 
161. 

Where  a  firm  are  employed  as  agents,  their 
authority  is  terminated  by  the  death  of  one 
of  the  partners.  Martine  v.  Internal  L\fe 
Ine.  I^oc.,  13  R.  529. 

6.  NecesBxty  of  notice  of  termination 
of  agency. — Implied  authority  of  agent 
arising  from  fi^eneral  employment  continues 
after  the  agency  has  in  reality  ceased,  as  far 
AS  concerns  parties  who  have  given  credit 
before,  and  still  continue  to  give  credit  to  it, 
and  who  have  not  actually  been  notified  of 
the  change,  and  cannot  be  presumed  to  have 
had  notice  of  it.  Tier  v.  Lanipaon,  82  D.  034; 
Capen  v.  Padfic  Mul.  Ine.  Co.,  64  D.  412; 
DiverMtf  v.  KeUogtf,  92  D.  164;  Van  Dueen  v. 
Star  Q.  M.  Co.,  95  P.  209. 

*  See  note  on  acta  of  sgeni  after  death  of  pil» 
elpal,  m  P.  U-yi. 
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Payment  to  agent  alter  death  of  principal, 
the  parties  being  ignorant  of  the  death,  it 
good.     Cassiday  t.  MeKeneie,  39  D.  76. 

Vendor's  failure  to  notify  porohaser  of 
shipment  of  goods  ordered  by  ffeneral  agent 
will  not  release  the  purchaser  nrom  liabuity 
for  the  acts  of  the  a^ent  after  the  agency  has 
•eased,  or  relieve  him  from  giving  notice  of 
the  termination  of  the  agency,  the  goods 
having  been  ordered,  shipped,  and  received 
by  the  agent,  in  the  usual  course  of  tradd. 
Divergy  v.  Kellogg,  92  D.  154. 

7.  Sufficiency  and  e£fect  of  rach 
notice.*  —  Notice  by  principal  to  third  per- 
sona of  contents  of  written  agreement  with 
agent  terminating  agency  is  sufficient  notice 
of  the  termination  of  the  agency.  Van  Du" 
ten  V.  StarQ,  M,  Co.,  95  D.  209. 

Declarations  of  agent  to  third  persons  that 
agency  had  been  renewed  are  not  admissible 
affainst  principal  to  establish  a  new  agency, 
after  such  third  persons  have  been  notified 
by  the  principal  that  the  agency  had  termi- 
nated,   lb. 

Third  persons  have  no  just  right  to  con- 
clude that  new  agency  had  been  established, 
after  they  have  been  notified  by  the  principal 
that  the  former  agency  had  ceased,  from  the 
fact  that  the  agent  was  conducting  business 
as  formerly,     lb. 

8.  Dealing  with  agent  aiter  revoca- 
tion. — Rule  that  acts  of  agent  after  princi- 
pal's death  are  invalid  applies  to  those  acts 
which  must  be  done  in  the  name  of  the 
principal,  and  not  to  those  acts  not  required 
to  be  done  in  the  name  of  the  principal;  and 
such  acts,  if  none  of  the  parties  had  notice  of 
the  principal's  death,  are  binding.  Dick  v. 
Page,  67  D.  267. 

Burden  of  proof  is  upon  principal  to  show 
termination  of  agency  before  act  complained 
of  was  done,  if  agent  continuee  to  act  within 
scope  of  his  agency.  Pursley  t.  Morruon,  63 
D.  424. 

9.  Second  appointment  not  revoca- 
tion of  first.  —  Second  power  given  to  one 
of  two  previously  appointed  agents  does  not 
revoke  the  authority  of  the  other,  where  the 
second  appointment  confers  no  new  or  addi- 
tional authority  in  reference  to  the  subject- 
matter  of  the  agency.  Cushman  v.  Olover, 
52  D.  461. 

IL  The  Aosirr's  Authorttt  ahd  Powbrs. 
1.  Implied  Powere, 

10.  In  generaLf  —  A  person  may  act 
by  an  authorised  agent,  but  all  powers  con- 
ferred must  be  construed  with  a  view  to  the 
design  and  object  of  them,  and  the  means 
most  usual  and  proper  for  carrying  their 
design  and  object  into  effect,  due  considera- 

*  Notice  of  termiuallon  of  i^^eut's  authuricy, 
necessity  and  method  of  giving,  see  note,  82  D. 
687.638. 

+  ^Note  on  presnnuid  authorltj  of  agents,  47  &. 
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tion  being  given  to  the  language  employel 
Vanada  v.  Bopkku,  19  D.  92. 

General  or  specnal  agency  impliedly  m» 
elndes  all  powers  necessary,  proper,  or  ussal 
to  effectuate  the  purposes  for  whicii  the  la- 
thority  was  created;  so  in  ease  of  an  anther 
ity  conferred  by  a  hosband  on  hia  wife:  Bern- 
Jandn  v.  Beniamim,  39  D.  384 

Agent  binds  his  principal  by  hia  acts  withia 
the  ordinary  scope  of  his  unial  anthoritv, 
unless  specifically  limited  and  restricted. 
McOlure  w.  Rkhardeon,  33  D.  106. 

Authority  to  asent  to  do  aet  inolades 
pjower  to  do  everySiing  necessary  and  requi- 
site to  its  performance.  Pierey  v.  Hedritk, 
98  D.  774. 

Agent  may  be  justified,  under  extraordi- 
nary ciroumstanoee^  in  assuming  extraordi- 
nary powers,  and  his  acts,  fairly  done,  will 
bind  his  prinoipaL  Foeier  y.  ^inAA,  88  IX 
604. 

Same  a^ent  may  be  both  neeial  and  gen- 
eral; special,  as  to  the  kind  of  property  to  be 
bought  and  sold,  and  general,  as  to  the  maa- 
ner  of  buying  or  sellini^  J^rey  v.  Big^ 
lAD,2SD,  476. 

11.  Extent  of  general  agemt's  au- 
thority. —  Greneral  agent  is  one  having  am- 
thority  to  transact  all  of  another's  bamieai 
of  a  particnlar  kind;  and  the  employer  is 
bound  by  all  the  agent's  acts  done  within 
the  scope  of  hia  emp&yment.  8avi$tg$  Fund 
Hoe.  y.  Savings  Bank,  78  D.  390;  LobdHi  t. 
holier.  35  D.  358;  J^rey  y.  Bigeiom,  28  D. 
476;   Waiter  v.  SHtnekh,  33  D.  161. 

Acts  of  a  general  agent  bind  his  principa], 
whether  according  to  instmctiona  or  noL 
i?ossil0r  y.  Roamier,  24  D.  62. 

Authority  of  general  agent  to  bind  hii 
principal  by  contracts  is  Imited  only  to  the 
usual  and  ordinary  means  of  aooompliahiog 
the  business  intrusted  to  him.  Wiiiiaaa  v. 
Oetty,  72  D.  757. 

Principal  will  be  bound  by  any  contract  of 
his  agent  in  regard  to  business  oonceroing 
which  he  holds  him  out  as  hia  general  agent; 
and  this  though  there  may  be,  aa  between 
the  principal  and  agent,  a  restriction  upon 
the  general  authority  of  the  latter,  if  the 
person  dealing  with  tiie  agent  haa  no  notics 
of  such  restriction.    /& 

Persona  dealing  with  agent  are  not  bound 
to  inquire  into  particulars  of  his  authority, 
if  he  IS  carrying  on  a  general  buaineas^  saeh 
as  ffeneral  manager  of  a  railroad  contractor, 
and  he  is  held  out  to  the  world  aa  a  general 
agent,     lb* 

Clerk  in  county  store  haa  aathority  ie 
employ  attomev  for  his  absent  employer,  to 
defeat  a  fraudulent  attachment  of  the  goodi 
of  the  latter*s  debtor,  and  such  employmeot; 
when  made  in  a  proper  caae,  will  bmd  the 
employer  of  such  clerk:  Dons  y.  WaiermoM, 
33  b.  216. 

12.  Its  limits.  — Authority  of  ^(eneial 
agent  is  limited  to  the  partionlar  hnsinii  U 
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the  part^,  in  respect  to  which,  it  ia  pre- 
BUDifld,  his  intention  to  delegate  the  aawlior- 
ity  was  principally  directed.  Wood  v.  Me- 
CaU,  42  D.  612. 

General  agent  cannot  ratify  act  done  by 
himself  or  servant  beyonil  scope  of  agency, 
so  as  to  hind  the  principaL  Trvdo  v.  Ander- 
son,  81  D.  7d5. 

Nor  bind  principal  by  snbmission  to  arbi- 
trAtton,  without  special  anthority  to  that 
effect.     Trtna  y.  Shnmons,  81  D.  326. 

Nor  assign  books  and  accounts  of  the  prin- 
cipal to  a  surety  of  the  latter  for  indemnity, 
wh«n  they  are  placed  in  the  agent's  hands 
'*  for  aettlement."  Wood  ▼.  McCain,  42  D. 
612. 

General  agency  to  loan  money  and  take 
security  does  not  imply  an  agency  to  collect 
money.     CooUy  ▼.  Wiilard,  85  D.  £96. 

An  agent  to  msnap^e  a  hotel  has  no  im- 
plied power  to  bind  his  principal  for  the  safe- 
keeping and  return  of  carriages  furnished  by 
a  Uyery-stable  keeper  for  guests  of  the  ho- 
teL     Brodsway  t.  MuOm,  50  B.  442. 

Authority  of  an  agent  to  carry  on  the  busi- 
ness  of  a  manufacturing  company  does  not 
extend  to  the  risht  to  pledge  or  mortgage  its 
BiachiDery  and  buildings.  Dtapaich  L'm€  v. 
BeUamif  Mfg.  Co,,  37  D.  20a 

To  v&date  accommodation  paper  as  against 
principal^  it  must  be  shown  that  the  agent 
was  aothoiised  to  make  use  of  his  principal's 
name  for  that  purpose;  and  his  authority 
must  be  express,  or  implied  from  (iroof  that 
he  was  accustomed,  wiw  the  principal's  con- 
sent,' to  use  his  name  for  the  accommodation 
of  others.     OvUek  ▼.  Qrover,  97  D.  728. 

UniTersal  agency  can  be  created  only  by 
clear  and  nnequivocal  language,  and  will  not 
be  inferred  from  any  ffenend  expressioos, 
howeyer  broad;  but%he  law  will  rather  con- 
■true  them  as  restrained  to  the  principal 
business  of  the  party  in  respect  to  which  it 
is  presumed  his  intention  to  delegate  the  au- 
thority was  principally  directed.    76. 

18.  SxtenA  of  special  agent's  pow- 
ers. —Special  agent  is  one  employed  about 
speeifieaets  only;  and  the  employer  is  not 
bound  by  the  agent's  action  unless  the  lat- 
ter's  authority  is  strictly  pursued.  Savings 
FtnulSoc  y.  Savings  Bank  78  D.  390;  Thomp- 
mm  y.  Stewart,  8  D.  168;  Bossiter  v.  Rosmter, 
24  D.  62;  Baring  y.  Peiret,  40  D.  534;  Braion 
y.  Johnson^  51  D.  118;  Ooodioe  v.  Godley,  51 
D.  159;  Woody.  Ooodridge,  52  D.  771;  Towlf 
y.  LeavUi,  55  D.  195;  Pursle^  y.  Morrison,  63 
D.  424. 

Agent  appointed  by  a  writing  which  limits 
and  defines  his  authority  is  subject  to  its 
terms;  and  acts  done  by  him  not  within  the 
Scope  of  the  authority  cannot  bind  his  prin- 
cipaL    Snow  V.   Warner,  43  D.  417. 

Unsigned  memorandum  intended  to  assist 
the  memory  of  the  agent  as  to  articles  to  be 
porchased  is  not  an  anthority  defining  or 
Uautiiig  the  agent's  powers,  and  eyideuce  is 
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admissible  to  show  parol  directions  to  him. 
/6. 

£yery  act  must  be  shown  by  proof,  whers 
the  performance  of  it  is  made  a  condition 
precedent  to  the  validity  of  the  acts  of  a 
specisl  agent,  whether  appointed  for  a  public 
or  a  private  purpose.  Poik  y.  Bose,  89  D. 
773. 

Act  of  agent  which  is  warranted  by  terms 
of  his  power  is  binding  upon  his  principal,  as 
to  all  persons  dealing  m  good  faith  with  the 
agent     Wesi/ield  Bank  y.  Comen,  93  D.  573. 

Principal  is  liable  for  acts  of  his  sgent 
within  the  power  he  has  actually  given  him, 
and  also  in  regard  to  things  over  which  he 
knowingly  permits  him  to  assume  authority. 
And  an  agent  who  has  power  to  do  a  partio> 
ular  act  has  also  power  to  do  whatever  usu* 
ally  belongs  to  the  doing  of  it,  or  is  necessai^ 
to  its  performance.     Ixns  v.  Stokes,  90  D.  656. 

Principal  will  be  bound  by  acts  of  agent* 
although  a  mere  special  agent*  whom  he 
clothes  with  all  the  apparent  muniments  of 
an  absolute  title  to  the  property  in  himself. 
Lister  y,  Allen,  100  D.  78. 

14.  Its  limits.  —  An  authority  to  locate 
and  survey  land  confers  no  power  to  selL 
Moore  v.  LockeU,  4  D.  68a 

Authority  to  make  a  promissory  note,  and 
bind  principal  for  labor  and  material,  is  not 
given,  by  implication  from  the  nature  of  the 
business,  to  an  agent  employed  in  the  manu- 
facture of  carriages.  Paige  v.  Stone,  43  D. 
420. 

Agent  cannot  submit  to  arbitsation  an  ac- 
count which  he  is  merely  authorized  to  set 
tie,  and  the  award  is  not  binding  on  the 
principal.     Huber  v.  Zimmerman^  56  D.  255. 

If  agent  has  been  authorized  to  do  certain 
thing,  and  does  it,  and  goes  further,  as  by 
executing  a  sealed  instrument  when  no  seiJ 
was  required,  the  act  as  authorized  is  valiil, 
and  the  excess  alone  is  void.  Drumrig/U  v. 
Phiipot,  60  D.  738. 

Agent  employed  to  drive  stock  from  one 
place  to  another  has  no  power  in  virtue  of 
such  employment  to  sell  the  stock  in  case  it 
becomes  foot-sore,  and  a  sale  under  such  cir- 
cumstances entitles  the  owner  to  recover  his 
property  by  action  against  the  purchaser. 
Beita  V.  Mai-Un,  74  D.  215. 

Teamster  employed  by  mill-owner  to  de- 
liver flour  to  railroad  company  for  transpor- 
tation has  no  power  by  virtue  of  his  employ- 
ment to  direct  the  delivery  of  the  flour  by 
the  company  to  a  third  person;  and  the 
agents  of  the  company  are  bound  to  know 
this,  and  if  they  so  deliver  the  flour,  the 
company  is  liable  as  for  a  conversion.  SatD- 
yer  v.  Clncago  etc.  R"y  Co.,  99  D.  49.  See  also 
Booth  v.  Bierce,  98  D.  73. 

Statement  of  such  teamster  that  flour 
delivered  by  him  to  a  railroad  company  was 
'*for"a  certain  pernon  does  not  imply  that 
it  was  to  be  delivered  by  the  company  to 
him  without  further  instructions  from  the 
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owaer.    Sawyer  r,  Chicago  tie,  Ky  Co.,  99 
B.  49. 

The  agent  of  a  railroad  company  obstmcted 
an  officer  in  levyins  attachment  npon  gooda 
loaded  upon  one  of  the  trains  of  the  com- 
pany»  and  removed  the  gooda  ont  of  the 
state  by  running  out  the  train.  Held,  not 
to  fnmish  a  cause  of  action  against  the  com- 
pany, at  the  instance  of  plaintiff  in  attach- 
ment. Western  Railroad  y.  Thomas,  27  R. 
411. 

16.  Proof  of  agent's  authority.  — 
Question  whether  agent  has  requisite  author- 
ity to  bind  principal,  when  the  facts  are 
undisputed,  is  a  question  of  law  for  the 
court,  whether  such  authority  is  sought  to 
be  sustained  by  previous  authorization,  or 
by  subsequent  ratification.  Oulick  v.  Orover, 
97  D.  728. 

Question  of  agent's  authority  to  indorse 
note  is  for  the  jury.  HatiHruon  t.  Lombard, 
79  D.  348. 

Asent's  authority  to  make  a  demand  is 
established  by  the  principal  founding  a  suit 
on  the  demand.     Ham  ▼.  Boody^  51  D.  235. 

Such  authority  can  be  questioned  only  at 
the  time  demand  is  made.    76. 

Persons  who  are  not  privies  cannot  dispute 
the  authority  of  persons  performing  an  act 
as  agent  of  another.  Si.  Louis  PubUe  Schools 
V.  Bisley,  75  D.  131. 

Agent  acting  under  parol  authority  is 
competent  witness  to  prove  his  own  agency. 
Oould  V.  Norfolk  Lead  Co.,  57  D.  50;  Hice  v. 
Owe,  33  D.  724;  Fiercy  r.  Hedrick,  98  D. 
774. 

Agent's  authority  cannot  be  established 
by  his  own  declarations.  Harher  v.  Dement, 
b'Z  D.  670. 

Where  one  charged  to  be  defendants* 
agent  in  particular  transaction  was  shown 
to  have  been  acting  as  clerk  in  their  store 
for  a  number  of  years,  and  to  have  trans- 
acted business  for  them  with  plaintiffs,  —  hcUl, 
to  be  sufficient  proof  of  general  agency. 
Eagle  Bank  v.  Smith,  13  D.  37. 

Authority  of  agent  to  execute  deed  for 
principal  may  be  presumed  from  proof  that 
principal  received  purchase-money,  and  that 
vendee  went  into  possession  under  the  deed, 
which,  on  its  face,  purports  to  have  been 
executed  by  such  agent,  and  has  held  such 
possession  for  twenty  years.  Bias  v.  Cock- 
rum,  75  D.  76, 

Warranty  signed  **  Horace  Wilder,  agent," 
is  not  admissible  in  evidence  in  an  action  on 
the  warranty,  without  proof  of  his  agency. 
Gray  v.  OiUilan,  60  D.  761. 

In  action  against  principal  for  goods  pur- 
chased by  agent,  and  forwarded  to  another 
agent,  a  memorandum- book  kept  by  principal 
with  latter  agent,  containing  list  of  goods  to 
be  received  tot  principal,  is  not  part  of  the 
rsf  gesUe,  nor  admissible  to  show  agent's 
authority  to  purchase;  nor  are  letters  pass- 
ing between  principal  and  latter  agent,  after 


purchase,  and  respecting  it,  admianble  m 
part  of  the  res  gestok  Snow  y.  Warner,  43 
D.  417. 

Authority  to  bmd  principals  by  note  ii 
not  proved  by  evidence  that  agent  had  pre- 
viously made  a  note,  to  which  one  principal 
assented,  and  also  another  note,  for  a  saiaO 
amount,  which  was  compromiaed  after  salt 
brought,  without  showing  whether  or  not 
their  previous  assent  thereto  had  been  ob- 
tained.    Paige  v.  Stone,  43  D.  420l 

A  and  B  went  to  a  store,  and  each  par- 
chased  a  bill  of  goods.  A  guaranteed  the 
payment  of  B's  bill.  Snbsequentiy,  botk 
bills  were  sent  by  mail  to  A,  who  presented 
B's  bill  to  him,  representing  that  he  had 
authority  to  collect  it,  whereupon  B  paid  it 
Held,  that  the  mere  delivery  of  the  bill  bj 
the  creditor  to  A,  through  the  poet''K>ffioe,  did 
not  constitute  A  the  creditor's  agent  for  the 
collection  of  the  debt,  nor  was  it  any  evi- 
dence of  authority  to  collect  it.  Dntdter  v. 
BechvUh,  92  D.  232. 

16.  Secret  inBtructions  to  agent.— 
The  principal  is  liable  for  the  acts  of  a  gen* 
eral  agent,  acting  within  the  general  scope 
of  his  authority,  and  a  third  person  cannot 
be  affected  by  any  private  instmccion  from 
the  principal  to  his  agent.  But  the  principal 
is  not  bound  by  the  acta  of  a  special  agent, 
when  he  exceeds  his  authority.  Mun»  v. 
Commission  Co,,  8  D.  219.  S.  P.,  Walker  v. 
Skipurith,  33  D.  161;  Lobddl  v.  Baker,  35  D. 
358;  Towle  v.  Leaviti,  55  D.  195;  Choniema 
V.  Leech,  57  D.  602;  Littter  v.  Allen^  100  D.  78. 

Authority  of  agent  cannot  be  qualified  by 
secret  instructions  of  principal,  nor  enlarged 
by  the  unauthorized  representationfl  of  the 
agent.     Law  v.  Stokes,  90  D.  655. 

General  authority  arises  from  general  em- 
ployment in  a  specific  ftipacity,  such  as  Cao- 
tor,  broker,  attorney,  etc.  Such  authority 
cannot  be  limited  by  any  private  order  or 
direction  not  known  to  the  party  dealing 
with  the  agent.     Lister  v.  AUen^  100  D.  IS. 

If  limitation  of  agent's  authority  is  pnbUc, 
or  known  to  the  person  with  whom  he  deala, 
the  principal  will  not  be  bound  if  the  agent 
exceeds  his  authority;  but  if  such  limitation 
be  private,  the  agent  may  bind  hia  principal, 
although  the  former  exceed  his  authority. 
Bryant  v.  Moore,  45  D.  96. 

Principal  is  bound  by  agent'a  act  in  riola- 
tion  of  secret  instructions  in  transferring 
stock  in  a  corporation,  where  the  written 
authority  of  such  agent  gives  him  full  power 
to  make  such  transfer.  Commercial  Bank  v. 
KvrtngU,  34  D.  317. 

Spi'cial  agent  can  bind  principal  only  Is 
extent  of  authority  conferred  by  principal; 
but  principal  is  bound  by  acts  of  his  agent, 
authority  to  do  which  he  holds  him  oat  to 
the  world  to  possess,  although  he  may  have 
given  him  more  limited  private  instructioni 
unknown  to  the  persons  dealing  with  kiflk 
Camuc/tael  v.  Buck,  70  D.  226. 
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17.  When  person  dealing  with,  agent 
is  put  upon  inquiry.  — If  agency  ia  known, 
and  it  ia  special,  it  is  the  duty  of  the  party 
who  deals  with  the  agent  to  inquire  into  the 
nature  and  extent  of  the  authority  conferred 
by  the  principal,  and  to  deal  with  the  agent 
accordingly;  and  the  same  rale  prevails  where 
the  person  dealing  with  the  agent  does  not 
know  the  extent  of  his  agency,  hnt  the  cir- 
cuiDstances  of  the  case  are  snch  as  to  put  him 
upon  inqniry.  Tf/wlfw,  LeaviU,  55  D.  195; 
Brmon  ▼.  Jchnson,  61  D.  118;  Mayer  qf  Bal- 
timore ▼.  Reynolds,  83  D.  535;  Lister  t.  Alkn, 
100  D.  78. 

Party  dealing  with  agent  acting  under 
written  authority  must  take  nottoe  of  the 
extent  and  limits  of  that  authority.  Stah^ 
hadt  T.  Read,  62  D.  6i8. 

Debtor  who  pays  money  to  person  not  au- 
thorized to  receive  it,  and  without  inquiry 
into  hia  authority,  must  bear  the  loss,  if 
such  person  appropriates  the  money  to  his 
own  use.     Cool^  ▼.  WUlard,  85  P.  296. 

One  purchasing  from  agent\aust  inquire 
as  to  extent  of  his  authority;  and  where  prin- 
dpal  has  never  held  agent  out  as  havmg  a 
g^eral  authority,  person  purchasing  from 
him  without  inquiry  trusto  the  agent,  and 
not  the  principaL  Reiit  v.  Martin,  74  D.  215. 
Private  instructions  to  special  a^ent  are 
not  binding  upon  parties  dealing  with  him; 
and  if  of  such  a  nature  that  they  would  not 
be  communicated  if  an  inquiry  was  made,  it 
u  not  necessary  that  it  should  be  made. 
TowU  V.  Leamtt,  55  D.  195. 

18.  Implied  powers  of  agent  of  cor- 
poration. —  Agent  of  corporation,  whose 
object  ia  to  carry  on  a  particular  kind  of 
bnsiness,  ia  Umited  in  hii  agency  to  the 
businesa  of  the  company  connected  with  or 
relating  to  such  object.  Pa,  etc  ^a«.  Co, 
V.  Dandridge,  S!)  D.  543. 

An  agent  of  an  incorporated  company  can- 
not, without  express  authority  by  vote,  bind 
it  for  a  debt  contracted  by  the  company  be- 
fore incorporation.  White  v.  Westpart  M/g, 
Co.,  11  D.  1G8. 

General  agent  of  corporation  has  no  power 
to  convey  the  real  estate  of  the  corporation; 
to  effect  such  an  object,  a  specific  authority 
is  indiapensable.     Siow  v.  Wyse,  18  D.  99. 

Maker  ia  liable  on  note  indorsed  by  agent 
of  corporation  in  an  action  by  the  indorsee, 
ii  such  agent  had  authority  to  transfer  the 
property  of  the  corporation,  though  he  may 
hare  had  no  authority  to  bind  it  by  a  con- 
tract of  indorsement,  ^roim  v.  Donnell,  77 
D.  206. 

Agent  of  railroad  employed,  or  whose  cus- 
tom it  is,  to  deliver  freight,  may  contract  to 
deliver  it  to  another  carrier,  and  thus  bind 
the  railroad  company.  Michigan  etc  R*  R. 
Co.  T.  Day,  71  D.  278. 

19. of  agent  to  draw,  accept,  or 

discount  bills  and  notes.  —  To  make  an 
■goat's  drawing,  acceptance,  or  indorsement 


of  a  bill  binding  on  his  principal,  the  agent 
must  either  sign  the  principal's  name,  or 
must  make  it  appear  in  some  way  from  the 
face  of  the  bill  that  it  was  executed  for  him. 
Penti  V.  Stanton,  25  D.  558. 

Partnership  doing  business  at  two  places 
under  names  of  different  aeents  is  liable,  as 
drawer  and  indorser  as  wefi  as  acceptor,  on 
a  bill  drawn  in  the  name  of  one  of  the  agents 
upon  the  other,  payable  to  the  drawer  s  or- 
der, and  indorsed  by  him  and  accepted  by 
the  other  agent  in  his  own  name,  where  it 
does  not  appear  that  either  agent  was  en* 
eased  in  any  business  of  his  own,  and  the 
biU  sho^  on  its  faoe  that  it  relates  to  part* 
nership  matters,  and  is  discounted  on  ac* 
count  of  the  partnership.  Bank  q/Boeheeter 
V.  Monteith,  43  D.  681. 

Power  to  disoount  bills  confers  power  to 
indorse;  as  wherever  an  agent  is  empowered 
to  do  a  particular  thing,  he  is  also  empow- 
ered to  uf  e  the  means  necessary  to  accom- 
plish it.  Merchants*  Bank  v.  Central  Bank, 
44  D.  665. 

Rent's  authority  to  draw  checks  for  his 
principal  will  be  presumed,  in  the  absence  of 
counter-evidence,  where  the  proof  shows  that 
the  agent  was  in  the  habit  of  signing  his 
principal's  name  to  checks,  and  which  was 
permitted  by  his  principal.  Croee  v.  People^ 
95  D.  474. 

Agent  authorized  to  draw  bill  in  his  own 
name  cannot  draw  in  the  name  of  principal, 
and  principal  is  not  estopped  from  refusing 
payment  by  his  previous  payment  of  a  simi- 
lar bilL  Bank  of  Deer  Lodge  v.  Hope  Mit^ 
mg  Co,,  35  K  458. 

20.    of  oollecting  ag^nt.*  — A 

power  to  collect  implies  only  an  authority 
to  demand  and  receive  the  thing  due  on  an 
obligation,  and  not  an  authority  to  commute 
for  any  other  thing.  Martin  v.  United  States, 
15  D.  129. 

Power  to  collect  and  do  acts  necessary  to 
effect  a  collection  does  not  authorize  agent  to 
transfer  a  debt.  Texada  v.  Beaman,  25  D. 
204. 

Authority  to  collect  carries  with  it  author- 
ity to  sue,  issue  execution,  and  direct  the 
seizure  of  property.  In  such  case,  principal 
is  liable  for  acts  of  agent,  although  ignorant 
of  them.    Joyce  v.  Duj^lessis,  77  D.  185. 

Authority  to  collect  is  not  implied  merely 
from  possession,  by  party  claiming  author- 
ity, of  a  copy  of  the  account.  Dutcher  v. 
BeckwUh,  92  D.  232;  Doubleday  v.  Kress,  10 
R.  502. 

Payee  of  note,  payable  to  her  order,  de- 
livered it,  unindorsed,  to  an  agent,  with 
authority  to  receive  the  interest  thereon, 
and  to  take  a  new  note  in  renewal,  with  an 
indorser.  Maker  paid  principal  and  interest 
to  agent,  who  absconded  with  principal. 
Held,  that  agent  was  not  authorized  to  re- 

*  Agent  to  collect,  what  ma>  receive  as  pay- 
mentfe  »ee  note,  I«>  D.  i;iO-i;i3. 
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ceive  principal,  and  that  payment  thereof 
to  bim  did  not  prevent  recovery  npon  note 
by  holder  for  amount  of  principaL  Double* 
dayv.  Kress,  10  R.  602. 

rayment  of  money  due  on  written  aecnrity, 
to  an  agent  who  has  not  either  posseasion  of 
the  security  or  express  authority  to  receive 
such  money,  is  not  good,  and  principal  may 
compel  -debtor  to  pay  it  again.  Smith  v. 
Kidd,  23  R.  157. 

The  facts  that  loan  is  made  through  agent, 
and  that  he  has  collected  interest,  and  has, 
in  special  oases,  been  authorized  to  collect 
principal  of  particular  mortgages,  are  not 
evidence  of  general  authority  to  collect 
moneys  due  prmcipal;  and  one  who  pays  to 
him  amount  of  mortgage,  without  his  having 
mortgage  in  his  possession,  does  so  at  his 
own  risk.     Jb. 

Even  though  agent  has  anthoritv  to  re- 
ceive payment  of  obligation,  this  does  not 
authorize  him  to  receive  payment  before  it 
is  due.     lb, 

21.   of  commercifid  travelers.  — 

A  traveling  salesman  and  collecting  ag^nt^ 
who  is  paid  a  certain  salary  and  his  traveling 
expenses,  may  bind  his  employers  by  hiring 
horses  and  carriages  necessary  for  use  in  their 
business;  and  proof  of  a  general  commercial 
custom  to  furuish  such  traveling  salesmen 
with  sufficient  money  for  all  expenses,  and 
to  forbid  their  pledging  the  credit  of  their 
employers  therefor,  will  not  bar  an  action 
for  the  hire  against  the  employers,  the  own- 
ers of  the  horses  and  carriages  being  igno- 
rant of  it.  BerUley  v.  Doggett,  37  R.  827; 
UunOey  v.  Mathias,  47  R.  516. 

Authority  of  agent,  who  travels  to  solicit 
orders  for  commercial  house,  does  not  em- 
brace power  to  cancel  his  contracts  and  re- 
ceive l>acl&  goods  shipped  to  and  not  satis- 
factory to  a  customer.  Diveny  v.  KeUoggt 
92  D.  154. 

Commercial  traveler,  authorized  in  fact 
only  to  exhibit  samples,  and  solicit,  receive, 
and  forward  orders,  has  no  implied  authority 
to  sell  his  samples  and  take  pay  for  them. 
Kohn  V.   Washer,  53  R.  745. 

Traveling  salesman  had  in  his  possession  a 
horse  belonging  to  his  principals,  and  used  it 
in  their  business.  His  principals  wrote  him 
that  they  should  charge  him  with  the  horse 
unless  he  paid  for  it,  or  returned  it  to  them, 
ind  accounted  for  his  sales.  He  did  not  pay 
for  it,  or  return,  or  account,  but  sold  the 
horse,  showing  the  purchaser  the  letter. 
Heid,  that  the  letter  was  not  a  proposition 
of  sale,  and  the  purchasers  got  no  title. 
CaUioun  ▼.  T/tompwn,  28  R.  754. 

22.  of  purchasing  agent. — Agent 

generally  authorized  by  pk'incipal  to  purchase 
grain  cannot  contract,  in  the  name  of  prin- 
cipal, to  receive  all  the  grain  that  seller  can 
deliver,  especially  where  such  contract  does 
not  biud  seller  to  deliver  any.  Nartwell  v. 
Walker,  50  D.  577. 


Agent  authorized  to  buy  land  for  a  consid' 
eratiou  paid  the  sum  mentioned  in  the  deed, 
but  orally  agreed  to  pay  more  in  the  fature. 
The  corporation,  accepting  the  deed,  ^-htU, 
liable  for  the  additional  consideration.  JSSob 
land  ▼.  Menaaha  Woodtn  Ware  Co,,  60  BL 
831. 

23.  of  selling  agent.  —  1.  GoKr- 

ally.  — Selling  agent  has  no  authority  to  de- 
part from  the  usual  manner  of  accomplishing 
what  he  is  employed  to  efifect.  ifpton  ▼. 
Suffolk  Co,  Mills,  59  D.  163. 

Agent  is  not  authorized  to  exchange  prop- 
erty under  a  simple  authority  to  aell  the 
property.     Trudo  v.  Andermn^  81  D.  79i5. 

Nor  to  sell  it  at  auction,  where  be  is 
clothed  with  the  usual  powers  to  sell;  and  a 
purchaser  at  such  a  sale,  witii  notice  6t 
the  agent's  powers,  or  where  the  circvm- 
stances  were  such  as  to  put  him  npon  is- 
quiry,  who  fails  to  make  inquiries, 
title.     Towle  v.  LeaviU,  55  U.  195. 

An   autho^ty   to  agent  to  sell 
property  does  not  warrant  him  in  mor^aging 
it.    SwUzer  v.  Wilvers,  36  R.  259. 

Owner,  by  exhibiting  third  person  as  hav- 
ing power  to  sell  goods,  loses  right  to  recover 
them  from  bona  fide  purchasers  to  whom  they 
are  sold  by  such  person.  Saltus  v.  EveMttt^ 
32  D.  542. 

Agent  authorized  to  sell,  with  instructions 
that  the  property  was  to  remain  principals 
until  paid  for  or  amply  secured,  has  no  au- 
thority to  sell  such  property  and  deliver  it 
to  the  purchaser,  without  its  being  paid  for, 
notwithstanding  the  latter  agreet  that  a  lien 
shall  be  retained  upon  it  until  paid  for. 
Cowan  V.  Adams,  25  D.  242. 

Agent  may  sell  note  taken  by  him  in  pay- 
ment for  property  which  he  had  anthority  to 
sell ;  and  purchaser  of  such^  note  cannot  be 
deprived  of  it  without  repayment.  Miks  v. 
Ocfcn,  19  D.  177. 

Special  agent,  to  whom  horse  is  d^verad 
to  sell,  has  no  authority  to  apply  same  to  the 
payment  of  his  own  debts,  and  if  be  doesb 
owner  may  maintain  replevin  therefor,  al- 
though in  hands  of  6ona ,^cis  purchaser.  Par* 
sonsv,  >Ke66,  22  D.  220. 

2.  Power  to  warrant.  —  Agent  to  sell  cha^ 
tela  has  no  implied  authority  to  warrant*  ia 
absence  of  custom,  but  proof  of  custom  to 
warrant  is  competent.  Piekeri  v.  Mttrstom^ 
60  R.  876;  Hetring  v.  Skaggs,  34  R.  4;  Cooley 
V.  Pernne,  32  R.  210. 

Agent  to  sell  personal  property  has  power 
to  bind  his  principal  by  warranty  of  sound- 
ness.    Davis  V.  Burnett,  67  D.  263. 

General  selling  agent  has  no  authority  to 
warrant  that  flour  sold  bv  him  will  keep 
sweet  during  voyage  from  Massachusetts  to 
California.  Uffton  v.  8^fofk  Co.  Mills,  69  D. 
163. 

3.  Power  to  receive  paymenL  —  Payment  to 
salesman  over  counter,  or  to  agent  intrii9U*d 
with  possession  of  goods  with  uurestricted 


power  to  Bell,  will  be  held  binding  npou 
prindpAl,  as  agent  ia  invested  with  apparent 
aotiiotity  to  receive  such  payment.  Law  v. 
StoktM,  90  D.  655. 

Agent  to  sell  goods,  sellipg  on  credit,  has 
implied  aathority^to  receive  pay  therefor, 
and  parchaser  is  not  chargeable  with  cou- 
ftincUve  notice  to  contrary  by  words  *' pay- 
able at  office,**  on  the  bill  rendered.  Putnam 
V.  Frauk,  38  R.  682. 

Traveling  agent  to  sell  goods,  who  has  not 
the  possession  of  the  soods,  may  still  receive 
payment  so  as  to  bind  principal,  where  snch 
18  general  and  known  nsage,  and  it  has  been 
recognised  by  prindpaL  Meyer  v.  Stontf  55 
IL577. 

Agent  employed  to  make  sales,  and  selling 
on  credit,  is  not  authorized  subsequently  to 
collect  price  in  name  of  principal;  and  pay- 
ment to  him  will  not  discharge  purchaser, 
ODlen  he  can  show  some  authority  in  agent, 
other  than  that  necessarily  implied  in  a  mere 
pover  to  make  sales.  Such  authority  may 
be  shown  by  proof  that  he  had  such  power 
expreuly,  or  that  principal  held  hiui  out 
u  possessing  it.     Law  v.  Stokea^  90  D.  655. 

Agent  to  solicit  orders  for  goods  has  no 
implied  authority  to  receive  payment,  jt/c- 
AW^f  V.  Dunham^  42  R.  740. 

One  authorized  to  sell  property  and  take  a 
note  in  payment  in  the  name  of  the  principal, 
having  delivered  note  to  principal,  is  not 
impli»ily  authorized  to  receive  payment 
tbereof.    Draper  v.  iZi'ce,  41  R.  88. 

Ad  agent  employed  to  sell  goods  by  sam- 
ple may  collect  pay  therefor  in  absence  of 
prohibition  known  to  customer  from  circum- 
lUnces,  custom,  or  direct  notice;  and  a  limi- 
tation of  agent's  authority  printed  at  head  of 
hill  of  sale,  in  amall  type  and  red  ink,  is  not 
lach  notification.  Trainor  v.  MorrUon^  57  R. 
79a 

Agent  selling  goods  only  by  sample,  and 
forbidden  to  receive  payment,  sold  goods  on 
credit  of  four  months.  Six  days  thereafter 
be  drew  in  his  own  name  for  part  of  price, 
vhich  was  paid.  The  money  not  being  paid 
to  principal,  —  hdd,  that  payment  did  not 
f  roiset  purchaser.     BuUer  v.  Dorman,  30  R. 

4.  ImpUed  ponxrw  qf  agents  to  sdl  lands.  — 
Power  being  given  to  do  a  thing,  the  means 
to  accomplish  it  are  necessarily  granted.  A 
jHiwer  *'to  sell  *'  land  implies  the  power  to 
vtnd  the  principal  to  convey  with  general 
varraoty,  and  authorizes  the  agent  to  bind 
liis  principal,  by  writing,  to  make  the  pur- 
chaser a  sufficient  deed  upon  the  purchase- 
mosey  being  paid.  Vanada  v.  Hopkins,  19 
1>.  92;  Pticrs  v.  Famsworth,  40  D.  67i. 

If  agent  in  selling  land  adds  covenants  not 
snthoriseil  by  his  authority,  purchaser  may 
•aforce  so  much  of  contract  as  conforms  to 
aothoritv,  or  claim  rescission  of  the  whole  if 
principal  will  nnt  enter  into  the  covenants. 
Ymada  t.  hopHus,  19  D.  92. 
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Agent  has  no  authority  to  license  one  to 
cut  timber  bv  virtue  of  his  authority  to  bar- 

fain  and  sell  land.     Hvbbard  r,  Ebner,  22 
^.590. 

Agent  to  sell  land  on  credit  has  no  implied 
authority  to  receive  payment,  nor  to  receive 
payment  before  due,  or  in  anything  but 
money.     Mann  v.  BoUnaon,  42  VL  771. 

2.  Express  Powers, 

24.  When  a  power  of  attorney  U  n«- 
ceosary.  —  Authority  to  execute  a  sealed 
contract,  whether  bond,  deed,  or  note,  must 
be  under  seal,  to  bind  the  principal.  Blood 
V.  Goodrich,  24  O.  121;  Ready,  VanOsti-ami, 
19  D.  529;  Qraium  v.  HoU,  40  D.  408;  Smith 
V.  Didanson,  44  D.  306. 

Verbal  directions  by  principal  to  agent  do 
not  authorize  latter  to  make  oonveyance  in 
name  of  former,  nor  enlarge  authority  al- 
ready given  him  in  power  of  attorney. 
Spofford  V.  Hohb,  48  D.  621. 

20.  Form  and  requiaites The  oer- 

teinty  of  a  power  of  attorney  should  be  equal 
to  that  requisite  in  the  deeds  to  be  executed 
in  virtue  thereof;  therefore  such  deeds,  in 
pursuance  of  an  uncertain  authority,  will  be 
valid  or  void  as  they  would  be  were  the  un- 
certeinty  of  the  power  transferred  to  them. 
Lumbard  v.  Aldrich^  28  D.  381. 

Authority  to  convey  land,  contained  in 
power  of  attorney,  need  not  be  expressly 
delegated,  but  may  be  imparted  by  implica- 
tion.    Marr  ▼.  Given,  39  D.  600. 

Failure  to  record  power  of  attorney  does 
not  a£fect  ito  validity  as  against  person  who 
executed  it.      WUsoa  v.  7'roup,  14  D.  458. 

When  words  employed  in  mortKare  are 
equivalent  to  a  power  of  attorney,  and  au- 
thorize a  county  recorder  to  add  to  the 
mortgage  an  additional  description  of  the 
mortgaged  premises,  see  Harshey  v.  Black- 
marr,  89  D.  520. 

26.  Construction  and  effect.*— Con- 
struction of  a  power  of  attorney  must  be 
governed  by  the  intention  of  the  parties. 
Marr  v.  Given,  39  D.  60a 

It  must  be  construed  as  giving  authority 
to  act  only  in  the  separate  mdividual  busi- 
ness of  principal,  in  flibsenoe  of  anything  to 
show  a  different  intention.  Stainback  v.  BecuL 
62  D.  648. 

Where  authority  to  perform  specific  act  is 
g^ven,  and  general  words  are  also  employed, 
such  words  are  limited  to  particular  acts 
authorized.     BiUings  v.  Morrow,  68  D.  235. 

Extent  of  power  is  to  be  settled  by  lan- 
ffuage  employed  in  whole  instrument,  aided 
by  situation  of  parties  and  property,  usages 
of  country  on  suoh  subjects,  aote  of  parties 
themselves,  and  any  other  circumstance 
having  a  le^al  bearing  and  throwing  light 
on  the  question.    Carson  y.  Smith,  77  D.  639. 

Powers  are  to  be  construed  in  light  of  pur- 

*  See  note  on  validity  and  effect  of  pow< 
attorney,  81  D.  776-77& 
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pose  which  agent  or  depositary  is  appointed 
to  accomplish.  Mayor  tic,  q/*  Baiiitnore  v. 
Reynolds,  83  D.  635. 

Nature  and  extent  of  authority  must  be 
ascertained  from  inatrument  itself,  when 
agency  is  created  and  conferred  by  written 
instiNiment,  and  cannot  be  enlarged  b^  parol 
evidence  of  usage  of  other  agents  in  like 
cases;  although  evidence  of  usage  may  be 
admissible  for  purpose  of  interpreting  powers 
actuidly  siven.     Beese  ▼.  Medlock,  84  D.  61 1. 

GenerfU  rule  relating  to  powers  of  attorney 
is,  that  power  must  be  pursued  with  legal 
strictness,  and  agent  can  neither  go  beyond 
it  nor  beside  it;  in  other  words,  act  done 
must  be  legally  identical  with  that  author- 
ized to  be  done.     Lamy  ▼.  Burr,  88  D.  135. 

27.  The  power  conferred,  and  how 
executed.  —  1.  The  power.  —  Where  an 
agent  is  authorized  by  power  of  attorney  to 
'*  contract  for  sale,  sell  and  convey  **  land, 
and  makes  an  agreement  for  the  sale  of  such 
land,  and  for  a  conveyance  upon  payment  of 
the  purchase-money  and  the  performance  of 
other  conditions,  payments  made  to  him 
after  the  agreement,  and  before  conveyance, 
will  bind  the  principal.  Peck  v.  HairioU,  9 
D.  415. 

Power  to  convey  is  implied  in  a  power  to 
"sell "  real  estate,  if  such  a  construction  is 
consistent  with  the  general  tenor  of  the  in- 
strument conferring  the  power.  Valeniine 
V.  Piper,  33  D.  715;  Alexander  v.  Walter,  60 
D.  688;  InJiaJtnlarUs  v.  CUirk,  28  R.  22. 

Power  to  "bargain,  sell,  grant,  release, 
and  convey,"  but  which  is  silent  as  to  what 
the  attorney  was  to  sell  or  convey,  is  suffi- 
ciently broad  to  authorize  the  attorney  to 
sell  and  convey  whatever  estate  the  grantor 
might  then  own.     Marr  v.  Given,  39  D.  600. 

Deed  of  asent,  executed  under  power  of 
attorney,  which  authorized  him  to  make  con- 
veyances for  the  purposes  of  actual  settle- 
ment, cannot  be  impeached  by  the  principal 
by  parol  proof  that  such  deed  was  given  and 
received  for  purposes  of  speculation.  Spqf' 
fmd  V.  //oWw,  48  D.  521.  ♦ 

Where  at  time  power  was  given  one  to  sell 
real  estate,  he  gave  to  person  executing  such 
power  an  agreement  that  he  would  use  the 
power  of  attorney  sobject  to  such  written 
instructions  as  the  maker  might  give  him, 
this  agreement  cannot  affect  the  operation  of 
the  power  as  to  third  persons  without  notice. 
Young  v.   WnglU,  65  I).  303. 

Power  authorizing  agent  to  "enter  into 
and  take  possession  of  all  such  lands  and 
tenements,  hereditaments,  and  real  estate 
whatever  in  the  county  of  Fillmore  and  ter- 
ritory of  Minnesota,  to  or  in  which  I  am  or 
niay  be  in  any  way  entitled  or  interested," 
is  sufficient  for  purpose  for  which  it  was  ex- 
ecuted, although  the  land,  at  that  time,  was 
onsurveycd,  and  party  executing  the  power 

*  Valid itv  of  deed  under  power  of  attorney,  see 
note,  61 1^.  770-7 7ttb 


resided  in  another  state.  The  interest  beU 
W  him,  though  inchoate,  was  valuable,  ^xA 
if  properly  conveyed,  the  conveyance  wooiil 
be  notice  to  subsequent  pnrchaaers.  Cam 
V.  SmUh,  77  D.  539. 

Power  to  agent  "to  grants  beigain,  ud 
sell  land,  or  an^  part  or  parcel  thereof,  for 
such  sum  or  price  and  on  such  terms  as  fca 
him  shall  seem  meet,  and  for  me  and  in  ray 
name  to  make,  execute,  acknowledge,  aod 
deliver  good  and  sufficient  deeda  and  ooa- 
veyanoes  for  the  same,  with  or  without  cor> 
enants  and  warranty,**  authorizes  lum  to lefl 
on  reasonable  credit,  to  receive  piircbs9d> 
money,  to  sell  for  other  consideratioB  tLaa 
money,  and  to  sell  an  undivided  interest.   IK 

In  powers  of  attorney,  principal  autbority 
includes  all  mediate  powers  which  are  neco* 
sary  to  carry  it  into  effect.  A  direetioa  or 
authority  to  do  a  thing  is  a  reaaooable  impli- 
cation of  the  powers  necessary  to  acoompiuh 
it,  unless  there  is  a  special  restriction,  or 
unless  an  intention  to  the  contrary  is  to  be 
inferred  from  other  parts  of  the  antbority. 
Lamy  v.  Burr,  88  D.  135. 

Where  a  man  who  was  about  to  leavs 
home,  without  much  prospect  of  retumio^ 
made  a  power  of  attorney  to  another,  giving 
him  full  authority  to  transact  all  business  of 
every  kind  and  description,  to  collect  and 
receipt  for  all  monoys  due,  and  to  sell  and 
dispose  of  all  his  property,  there  can  be  no 
doubt  that  the  main  purpose  to  beacoom* 
pliahed  was  the  paymeut  of  his  debts,  and 
the  agent  may  make  a  deed  of  tmst  to  a 
third  person  to  secure  and  pay  off  the  cred- 
itors of  the  principaL     lb. 

Defendant  by  power  of  attorney,  author- 
ized L.,  "as  my  agent»  to  make  drafts  os 
me  from  time  to  time,  as  may  be  necessary 
for  the  purchase  of  lumber  on  my  aocouot, 
and  to  consign  the  same  to  the  care  of  S.  It 
Co. "  L.  drew  drafts  in  his  own  name,  which 
plaintiff  discounted  upon  faith  and  possession 
of  the  poM'er.  In  an  action  upon  the  drafts.  — 
IM,  that  authority  conferred  was  abaolato 
and  equivalent  to  unconditional  engagemeat 
to  pay  such  drafts  as  agent  shall  deem  neces- 
sary, and  it  was  immaterial  whether  he  d*-^ 
scribed  himself  as  agent  or  not.  MerckaaU* 
Baid:  qf  Canada  v.  QritwokL,  28  R.  159. 

2.  How  executed.  —  Where  attorney  is 
fact  conveys  land  in  his  own  name,  withaut 
reference  to  the  power  given  him  or  to  lui 
principal,  nothing  passes  by  the  deed.  SaMt 
v.  McAlpin,  7D.  703. 

It  is  mdispensably  requisite,  to  give  valid- 
ity to  deed  executed  uy  attorney,  that  it 
shuuKl  be  made  in  name  of  prinoipaL  Kiwdl 
V.  Shaw,  8  D.  126. 

An  assignment  executed  by  an  attoney 
stating  himself  to  be  such  in  body  of  assiga- 
ment  will  not  lie  rendered  invalid  by  attor- 
ney's mistake  in  signing  himself  as  attorney 
for  assiguee.  Bend  v.  Sutqitchamma  Brid^ 
tU,  Co.,  14  D.  261. 
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A  eooreyance  by  an  agent,  in  the  style  of 
"  I,  A  B,  attorney  in  fact  of  G  D,  do  grant," 
ttc.,  and  signed  *'A  B,  agent  of  0  D,**  is 
insofficient  at  law  to  pass  principal's  title. 
Welsh  V,  (Isker,  29  D.  dS. 

Deed  by  attorney  must  be  executed  in  the 
DAoie,  and  as  the  act  and  deed,  of  the  prin- 
cipal Whether  snch  is  the  case  must  be 
determined  by  a  construction  of  the  whole 
instrument,  and  not  from  any  particular 
cUose.    HaU  ▼.   Woods,  34  D.  176. 

Deed,  the  granting  clause  and  covenants 
of  which  are  in  the  name  of  principal,  but 
ligned  "  D.  K.,  attorney  for  Z.  K.,  is  the 
act  of  the  principal,  ana  passes  his  estate. 
lb.:  InhabUania  t.  Clark,  28  R.  22. 

Execution  of  deed  by  attorney  in  fact  for 
principal  is  sufficient,  if  he  sign  name  of 
principal  with  seal  annexed,  stating  it  to  be 
done  by  him  as  attorney  for  principal;  or  if 
h«  sign  his  own  name  with  seal  annexed, 
itating  it  to  be  done  for  principal.  Slianks 
y.  Lancaster,  60  D.  106. 

Deed  made  by  attorney  in  fact  for  princi- 
pal, and  properly  executed  as  deed  of  prin- 
cipal, is  his  deed,  although  in  body  of  deed 
the  attorney  bargains  and  sells  and  warrants 
the  land,  bnt  does  so  for,  on  the  part  of,  and 
by  the  authority  of  his  principal,  as  con- 
ferred by  power  of  attorney.     /£. 

Attorney  in  fact  signing  principal's  name 
alone  to  note  or  mortgage,  without  adding 
his  own  name  as  agent  or  attorney,  is  not  a 
valid  execution  of  such  instrument.  Wood 
f .  Ooodridge,  62  D.  771. 

Execution  of  sealed  lease  by  anthorized  at- 
torney signing  his  own  name  "for"  the 
principal  (naming  him),  and  affixing  a  seal, 
is  ralid.    Musaep  ▼.  ScoU,  54  D.  719. 

Where  owner  of  stock  executes  and  de- 
Uyen  power  of  attorney  authorizing  person 
umed  therein  as  attorney  to  transier  stock 
to  a  penon,  place  for  whose  name  is  left 
Uank,  with  understanding  that  it  is  to  be 
pledged  as  collateral  security  to  a  particular 
creditor  of  person  for  whose  benefit  the 
power  of  attorney  was  executed,  and  the 
ume  of  such  creditor  is  afterwards  inserted 
in  the  bUnk,  the  authority  of  the  attorney 
is  exhausted  by  thus  inserting  the  name  of 
the  creditor  whose  debt  was  to  1>e  secured 
l>y  the  transfer;  and  when  that  debt  is  paid, 
the  owner  of  the  stock  is  entitled  to  its  re- 
tarn,  notwithstanding  fact  that  attorney 
may  have  transferred  it  as  security  for  other 
debts,  by  erasing  name  first  inserted,  and 
inserting  another  in  blank  originally  left 
therein.    Denny  v.  Lyon,  80  D.  463. 

Non-execution  of  power  cannot  be  aided 
^y  proof  of  intention  to  execute  it.  Thus  if 
attorney  in  fact,  acting  under  power  of  at- 
torney executed  by  both  husband  and  wife, 
sign  deed  aa  attorney  of  husband  only,  deed 
Will  operate  to  convey  only  husband's  inter- 
«*t,  and  will  not  bar  dower  of  wife;  and 
Uilurs  to  execute  deed  at  the  attorney  of 


wife  cannot  be  aided  by  evidence  showing 
mistake  on  the  part  of  attorney  in  drawing 
deed.     WWdnsan  v.  OtUy,  81  D.  428. 

Deed  executed  under  power  of  attorney  is 
not  valid,  unless  there  was  an  intention  oo 
the  part  of  the  attorney  to  execute  the  deed 
under  and  by  virtue  of  the  power;  or  at 
least  it  should  not  appear  that  the  contrary 
intention  existed.  Davenport  v.  Parsons,  8^ 
D.  772. 

Where  deed  purported  to  be  made  by  at- 
torneys under  power  from  two  grantors,  and 
some  evidence  was  given  of  existence  of  a 
joint  power  from  them,  but  only  a  powir 
from  one  of  them  individually  was  produced, 
—  held,  that  execution  of  deed  could  not  be 
referreid  to  this  separate  power,  so  as  to 
uphold  it  as  deed  ot  grantor  who  had  given 
such  power,     fb. 

Where  one,  in  giving  naked  power,  pre- 
scribes in  instrument  creating  it  manner  of 
exercising  it,  every  requirement  must  be 
strictly  complied  with,  or  the  power  does 
not  arise.     Aice  v.  7\ivemier,  83  I).  778. 

28.  Presumptions  in  fkvor  of  attor- 
ney's acts.  —  Power  of  an  attorney  in  fact 
to  act  as  such  is  presumed  to  have  been  es- 
tablished by  satisfactory  proof;  and  though 
in  a  matter  before  a  court  of  general  juris- 
diction which  is  required  to  exercine  its 
powers  upon  a  given  state  of  facts  to  be 
proved  before  it,  no  authority  appears  upon 
the  record,  it  cannot  be  afterwards  collat- 
erally impeached.  PiUsbwy  v.  Dugan,  34 
D.  427. 

Deed  made  by  agent  cannot  be  assailed 
for  want  of  authority  to  execute  it,  where  it 
is  executed  under  general  power  of  attorney, 
by  which  the  agent  is  authorized  "to  make 
and  execute  conveyances,*'  and  where  the 
purchase-money  is  received  by  the  principal. 
Hunter  v.   Watstm,  73  D.  643. 

39.  What  acts  of  the  attorney  are 
unauthorized.  —  A  power  of  attorney  to 
sign  principal's  name  in  any  transaction 
agent  may  deem  proper  does  not  empower 
latter  to  indorse  for  former.  Ciay  v.  Bynum, 
14  D.  J  92. 

A  power  "  to  act  in  all  my  business,  in  all 
concerns,  as  if  I  was  present  myself,  and  to 
stand  good  in  law,  in  all  my  land  and  other 
business,"  gives  no  power  to  sell  land.  Ash- 
ley V.  Bird,  14  D.  313. 

Power  from  two  persons  to  another  au« 
thoriziog  latter  to  appear  and  confess  judg- 
ment in  action  brought  "against  us,"  does 
not  authorize  a  confession  against  one  only. 
Hunt  v.  Chamberlain,  14  D.  427. 

General  clause  in  power  given  for  specific 
purpose,  authorizing  agent  to  do  "any 
and  every  act**  in  the  principal's  name, 
which  he  could  do  in  person,  must  be  con- 
strued to  relate  to  specific  purpose,  and 
does  not  constitute  such  agent  a  genera] 
agent.     Rossiter  v.  Rosititer,  24  D.  62. 

Note  executed   in   principal's    name   foi 
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purchase  of  property  by  agent  acting  nnder 
power  to  collect  debts,  ^spose  of  realty, 
and  adjust  all  concerns  of  principal  in  par- 
ticular place,  "and  to  do  any  and  every 
act "  which  he  conld  do  in  person,  does  not 
bind  such  principal.     lb. 

Power  in  these  terms  does  not  confer 
power  to  oonvey  real  estate;  to  ask,  de- 
mand, recover,  or  receive  the  maker's  lawful 
part  of  a  decedent's  estate,  givius  and  grant- 
tug  thereby  to  his  said  attorney  his  sole  and 
full  power  and  authority  to  take,  pursue, 
and  follow  such  legal  course  for  the  re- 
covery, receiving,  and  obtaining  the  same, 
as  he  himself  might  or  could  do  were  he 
personally  present;  and  upon  the  receipt 
thereof,  acquittances,  and  other  sufficient 
discharges  for  him,  and  in  his  name,  to  sign, 
seal,  and  deliver.  Hay  ▼.  Maytr^  34  D. 
453. 

Where*  several  unite  in  same  power  to 
authorize  another  to  indorse  their  names 
upon  a  bill  drawn  in  favor  of  one  of  them, 
the  power  given  does  not  warrant  several 
and  successive  indorsements,  but  only  a  joint 
indorsement  of  and  for  them  all,  so  that 
they  shall  be  jointly  bound  as  iudorsers  to 
holder,  and  equally  and  jointly  bound  among 
themselves.  Bank  qf  United  States  v.  Borne, 
4-2  D.  661. 

Agent  has  no  authority  to  mortgage 
realty  under  power  "  to  buy  and  sell  real 
&nd  personal  property";  to  make  "good 
and  sufficient  deeds  ....  in  transferring 
and  conveying  the  same**;  to  prosecute  all 
necessary  suits  for  collecting  demands;  to 
vindicate  principal's  rights;  to  defend  all 
suits  instituted  against  him;  and  especially 
to  carry  on  a  certain  saw-mill,  buy  and  sell 
logs  and  lumber,  etc.;  and  generally  to 
make  contracts  for  pro^ table  improvement 
and  use  of  principal  s  property  for  enlarge- 
ment of  his  estate,  unless  it  appears  that  the 
making  of  such  mortgage  was  necessary  to 
the  execution  of  the  authority  given.  Wood 
V.  OoodHdge,  62  D.  771. 

Power  of  attorney  to  settle  up  mercantile 
business,  which  had  been  conducted  in  name 
of  principcd,  does  not  confer  power  to  pur- 
chase or  to  execute  a  note  for  purchase  price 
of  real  estate.     Fisher  v.  Salmon,  64  D.  297. 

Power  of  attorney  does  not  authorize  se- 
curity to  be  discharged  or  postponed,  except 
upon  collection  of  debt,  or  in  fulfillment 
of  some  arrangement  for  its  satisfaction, 
where  power  was  "to  collect  the  debt  due, 
arising  from  certain  notes  secured  by  a 
mortgage  "  upon  certain  lands,  "  to  compro- 
mise and  settle  and  arrange  them,  either  in 
law  or  otherwise,  as  to  said  attorney  should 
seem  most  tit,"  and  "upon  the  receipts  of 
any  such  debts,  dues,'  or  sums  of  money, 
acquittances,  and  other  sufficient  discharge? 
to  make  and  give."  Chilton  v.  Willfwd,  (50 
D.  399. 

Joint  bill  drawn  by  agent  in  name  of  prin- 
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cipal,  and  in  his  own  individual  capaeity,  ii 
not  drawn  in  separate  individual  bnsinea 
of  principal,  and  is  therefore  not  anther- 
isea  by  power  of  attorney  to  draw  bilk 
Stainback  v.  Read,  62  D.  648. 

Principal  is  not  bound  to  notioe  record  of 
conveyances  executed  in  hie  name  by  an  at- 
torney to  whom  he  had  not  given  anthoci^ 
to  sell     BUUngs  v.  Morrow,  68  D.  235. 

Power  to  one  to  sell  certain  real  estate  ia 
"  lots  as  surveyed  by  "  certain  person,  where 
land  was  about  to  be  so  surveyed  as  an  ad> 
dition  to  a  town,  does  not  empower  agent  ts 
sell  entire  tract  for  a  certain  snoi  or  at  so 
much  per  acre.  Rice  ▼.  Toveraaer,  83  D. 
778. 

Sueh  a  sale  is  void  even  ae  to  the  psrt 
already  surveyed.    lb. 

Power  of  attorney  does  not  antboriae  agent 
to  barter  or  exchange  principara  land  for 
other  property,  where  it  is  "  to  sell,  traDS- 
f er,  and  oonvey  all  lands  that  I  may  have, 
....  and  generally  to  do  and  to  perfom 
all  acts  and  deeds  for  me,  and  in  my  name, 
concerning  any  and  all  property  that  I  now 
own."    Reese  v.  Medlock,  84  D.  611. 

Instrument  empowering  attorney,  aoioDg 
other  things,  "  to  bay  and  aell  real  estate, 
and  in  my  name  to  receive  and  execnte  aU 
necessary  contracts  and  conveyances  there- 
for," does  not  authorize  such  attorney  to  sell 
and  convey  lands  to  which,  as  record  shows, 
principal  has  acquired  title  before  execution 
of  the  power.  Such  power  is  to  be  con- 
strued as  having  reference  to  a  boeineas  to 
Ite  inaugurated  after  its  execution.  Oreve  v. 
Coffin,  100  D.  229. 

Defendant  executed  power  of  attorney  an- 
thoristing  his  son-in-law.  P.,  "to  draw  and 
indorse  any  check  or  checks,  promissory 
note  or  notes,  on  any  bank  in  the  city  oif 
New  York  in  which  I  may  have  an  aooonnt, 
and  especially  in  the  Irving  National  Bank 
of  said  city,  and  to  do  any  and  all  roatten 
and  things  connected  with  my  aoooant  ia 
said  Irving  National  Bank  or  any  other 
bank  in  said  city,  which  I  myself  might  or 
could  do,"  etc.  The  words  "promissory 
note  or  notes "  were  interlined.  P.  exe- 
cuted in  the  name  of  defendant,  and  deliv- 
ered to  plain tifif's  testator,  two  promiKSory 
notes  payable  at  a  bank  where  defendant  had 
no  account.  //eUlt  that  the  making  of  them 
was  unauthorized,  and  defendant  was  not 
liable.     Ci-a^jhead  v.  Peterson,  28  R.  150. 

80.  Revocation.*  —  1.  /n  general — 
Power  of  attorney  is  revocable  in  absence  ol 
express  stipulation,  unless  the  agent  has  a 
co-existent  interest  in  the  subject-matter  of 
the  agency.  Barney  and  Miuor*s  Appeal,  91 
D.  207. 

Power  to  collect  moneys  for  principal, 
whereby  agent  is  to  receive  "one  half  of  tfas 


*  Revocatinn  of  power  of  attorney,  what 
pUiihes,  aee  note,  47  D.  »IS-^H& 
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D*-t  proceeds  M  oompenBatioa,"  is  not 
cDupled  with  an  interest  so  as  to  be  irrev- 
ocable.   76. 

Power  of  attorney  to  confess  judgment  in 
Uvor  of  third  person  is  revocable  at  pleasure 
of  principal,  unless  supported  by  a  consider- 
ation, or  held  as  security,  or  necessary  to 
effectuate  a  security.  JSian$  v.  Feame,  SO 
D.  197. 

Power  to  collect  and  distribute  money  is 
Dot  revocable  after  its  execution  by  collec- 
tion of  the  money.  IVaimm  ▼.  Bayaley,  51 
D.  59d. 

Power  of  attorney  under  seal  may  be  re- 
v«>ked  by  paroL  Brookahire  ▼.  Broohkht, 
47  ]).  341. 

2.  jSy  death  qf  principal  —  Authority  of 
attorney  in  fact  ceases  upon  death  of  prin- 
cipal. JaUdns  v.  Aikitts,  34  D.  648;  GcUe  v. 
Tuppcm^  27  D.  194;  Smiih  ▼.  Smith,  59  D. 

591. 

Deed  made  by  agent  thereafter,  but  be- 
fore receiving  information  of  the  death,  is 
▼old,  and  an  action  lies  against  the  agent  to 
RooTer  the  money  paid.  Harper  t.  LitUe, 
11  D.  25. 

b  toch  a  caaOt  agent's  deed  will  not  estop 
him  from  daiming  umd  as  heir,  if  it  contains 
no  words  binding  him  personally.     lb. 

31.  Dealings  with  attorney  after 
rsvocation. — Contract  for  sale  of  lands 
with  attorney  in  fact,  which  was  no^  consum- 
mated until  after  death  of  principal,  cannot 
be  enforced,  though  parties  contracted  in 
i^orance  of  principals  death.  Jenkins  ▼. 
AtkiM,  34  D.  648. 

Attorney  in  fact  cannot  recbver  agreed 
pnrdase  price  in  such  case,  notwithstauding 
}ie  has  since  obtained  title,  and  is  willing  to 
convey.    Jb, 

Person  acting  under  power  of  attorney 
execnted  agreement  for  sale  of  land  iu  dupli- 
cate, delivered  one  copy  to  the  proposed  pur- 
chaser, and  retained  the  other.  Uis  power 
was  afterwards  revoked,  and  he  then,  with- 
oat  fraudulent  intent,  and  without  knowl- 
edge of  grantee  of  such  revocation,  procured 
copy  retidned  by  himself  to  be  attested  b^ 
witoesws,  acknowledged  it,  and  had  it 
Koorded.  ffek^  that  this  did  not  constitute 
ao  alteration  of  the  instrument,  or  a  defense 
to  an  action  for  the  specific  performance  of 
the  agreement.  Younu  v.  Wriuhl,  65  D. 
303. 

Plaintiff  gave  his  clerk  a  power  to  draw 
checks  for  fifteen  days.  Clerk  continued  to 
draw  and  hank  to  pay  checks  after  expiration 
of  fifteen  days.  Plaintiff's  bank-book  was 
meanwhils  written  up  several  times,  but  as 
clerk  had  charge  of  that  matter  for  plaintiff^ 
Utter  did  not  discover  the  continued  draw- 
ing of  checks.  Heid^  that  bank  was  guilty 
of  negligence  in  paying  checks  after  expira- 
tion of  power,  and  was  liable  to  plaintiff  for 
amount  paid  thereon.    Mam^facturei'e*  NaL 

/^si  V.  .ftmiei^  16  &.  67& 
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82.  Sight  to  compensation.  —  Pre- 
sumption is,  that  compensation  is  not  ingre- 
dient  of  agency  undertaken  without  ordi- 
nary scope  of  person's  business.  Morrison  v. 
Orr,  23  b,  319. 

One  employed  by  owner  of  farm  to  pro 
cure  tenant,  but  who  has  no  discretion  or 
control  over  conditions  of  the  letting  of 
farm,  may  recover  for  hii  services,  though 
he  received  compensation  from  tenant  pro- 
cured, as  interests  of  parties  whom  he  rep- 
resents are  not  antagonistia  Herman  v. 
MarUneau,  60  D.  368. 

88.  Bight  to  indemnity. —Breach  of 
implied  promise  of  indemnity  against  losses 
sustained  by  agent  in  scope  of  agency  is 
sufficiently  averred  by  averment  that  princi- 
pal had  notice  of  losses  and  damages  sus- 
tained bv  agent  and  sot  forth  in  declara- 
tion, and  failed  to  pay  same.  Moore  v. 
Appieton,  73  D.  448. 

Judgment  against  principal  and  agent  in 
favor  of  owner  of  chattels  tortiouslv  taken 
by  agent  under  command  of  principal  is  con- 
clusive upon  principal  as  to  ownership  of 
property  m  action  by  agent  asainst  prmci- 
pal  upon  implied  promise  of  indemnity,  fb. 
84.  When  concluded  by  act  of  co- 
agent.  —  Where  two  agents  are  appointed 
by  same  principal,  by  separate  instrameuts, 
and  he  gives  them  equal  powers  respecting  a 
particular  subject-matter,  any  act  done  l>y 
either,  within  scope  of  his  authority,  will 
conclude  the  other.  Cushman  v.  Olover,  52 
D.  461. 

Where  promissory  note  is  sold  by  one  of 
two  agents  who  possess  equal  powers  in 
I  reference  to  its  disposition,  the  other  agent 
is  precluded  from  making  a  different  disposi- 
tion of  it,  and  must  deliver  it  to  person  who 
purchased  from  co-a^ent.     fb, 

86.  Agent's  lien.  —  Principal  cannot 
maintain  replevin  against  agent  for  gooils 
upon  which  latter  has  a  lien,  without  dis- 
charging such  lien.  IfewluiU  v.  Dunlap,  31 
D.  45. 

Agent's  lien  is  not  waived  by  charging  the 
claim  for  which  there  is  a  lien  in  a  general 
merchandise  account.  McKentae  v.  lieviua, 
38  D.  291. 

86.  8nb-agent*s  lien  on  principal*! 
goods  for  service  done  for  agent  cannot 
extend  to  any  other  accounts  than  tho:i6 
connected  with    the  agency,     fb. 

87.  Mode  of  executing  agent^s  au- 
thority.*—  An  agent  having  authority  may 
render  principal  liable  on  instrument  not 
under  seal,  by  signing  his  principal's  name 

*  Notes  on  form  of  executing  contract  so  sa  to 
bind  principal,  2  D.  M3^18. 

Whether  roust  sini  taiH  own  name  in  addition 
to  that  of  principal,  S2  D.  775-777. 

J  ndorsement  by  agent,  in  what  fonn  ma)-  be 
9UUle,lSD.  fi62,Wlk  ^ 
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only  without    any    indication    of    agency. 
(^ir9i  National  Bank  ▼.  Oap,  21  R.  430. 

A  promissory  note,  signed  '*  John  Nenflfer, 
for  Nathl  Pope,  Saml  By  ere,'*  where  Byers 
wrote  the  latter  names,  intending  to  sign  as 
agent  for  Pope,  ia  a  note  of  Pope,  and  ren- 
ders him  liable.  Roberiaon  ▼•  Pcfe,  i4  D. 
267. 

A  authorized  B  to  borrow  money  for  him 
of  i\  and  sign  A's  name  to  a  note  therefor. 
B  borrowed  the  money,  and  in  bis  presence 
and  at  his  request  D  signed  the  note  thus: 
"A  by  D."  HM,  that  A  was  bound. 
Weaver  v.  Camall,  37  R.  22. 

88.  Must  contract  in  name  of  prin- 
dpal.*  —  Written  contract  executed  by 
agent  must,  in  order  to  bind  principal,  pur- 
port on  its  face  to  be  his  contract.  Clealand 
V.  Walker,  4(5  D.  238;  Slone  v.  Wood,  17  D. 
529. 

It  is  not  enough  that  agent  be  described  as 
such  in  the  instrument.  MerchoitUs*  Bank  v. 
Central  Bank,  44  D.  665;  SUncIifield  ▼.  Little, 

10  D.  66. 

Agent  must  show  his  principal  liable  upon 
contract  made  by  him,  or  he  will  be  himself 
liable  thereon.     Stone  v.  Wood,  529. 

Agent  is  cdone  liable  on  sealed  instrument, 
where  it  purports  to  be  the  deed  of  the  agent, 
and  not  the  deed  of  the  principal,  although 
the  agent  describes  himself  as  the  agent  of 
another.  Henderson  v.  Martin,  70  I).  606; 
Bellas  v.  Hays,  9  D.  385;  Locke  ▼.  Alexander, 

11  D.  750;  Brinley  v.  Mann,  48  D.  6G9; 
Fisher  ▼.  Salmon,  54  D.  297;  Providence  v. 
Miller,  23  R.  45a 

Consequently  principal  cannot  adopt  and 
confirm  it  so  as  to  enforoe  it  against  other 
party  who  signs  it,  where  covenants  therein 
are  mutucd  and  dependent;  but  it  is  admis- 
sible in  evidence  against  party  so  signing, 
upon  plea  of  non  est  /actum,  Bellas  v.  Hays, 
9  D.  385. 

Defective  conveyance  will,  in  equity,  be 
executed  as  agreement  for  conveyance,  in 
order  to  effectuate  intention  of  parties; 
therefore  a  conveyance  by  an  agent,  nuga- 
tory because  professing  to  pass  title  from 
himself,  will,  where  there  was  ample  author- 
ity in  agent  to  bind  principal  had  convey- 
ance been  in  proper  form,  be  executed  in 
equity  as  an  agreement  of  principal.  Welsh 
V,  Usher,  29  D.  63;  Love  v.  Water  Jk  Min, 
f7o.,  91  D.  602. 

Proniisaory  note  of  this  form:  *'  One  year 
ftf ter  date  we  promise  to  pay  to  the  order  of 
A  B  one  thousand  dollars,  value  received," 
and  sisned,  ''George  Moore,  treasurer  of 
M.  F.  D.  Ass'n,*'  is  note  of  Moore,  and  not 
of  association;  and  it  makes  no  diflerence 
that  plural  "we"  is  used  instead  of   "I." 


pp.  &-S5f . 
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*  Notes  on   instrument    executed  In  name  of 
agent  without  designating  priucfpal,  22  R.  179, 

L8U. 

Bigning  contract  by  sgent,  what  sufficient  to 
Mod  principal,  47  E.  UB,  8i9. 


MelUn  V.  Moore,  28  R.  77.  Contra* 
V.  Sioormstedt,  2  R.  330. 

Note  payable  to  "S.,  treaaorvr  of  the  E 
Ca,"  is  a  contract  with  the  oompaay,  anii 
not  to  8.  individually.  Valer  ▼.  Lewis,  10 
R.  29.  S.  P.,  Firwt  NaL  Bamk  ▼.  HaU,  4  Yl 
698. 

89.  Intent  to  bind  principal  in  body 
of  contract.*  — No  particular  form  of  wor.a 
is  necessary  for  agent  to  bind  principal,  pro- 
vided it  appears  from  instrument  that  he  in- 
tended it  as  act  of  principaL  Where  ih» 
intent  appears,  the  signature  may  be  "A,  as 
agent  of  B."  MagiU  v.  Hinsdale,  J6  D.  70; 
Maury  v.  Banoer,  68  R.  197;  Awery  t. 
Doughn-ty,  52  R.  680;  McDonougk  v.  Tem- 
pieman,  2  D.  510. 

If  agent,  in  executing  contract,  employ 
terms  which  in  legal  effect  char^  himself, 
he  may  be  sued  upon  the  instmmeni  as  s 
contracting  party;  but  if  iiutrament  oou- 
tains  language  which  in  lesal  efifect  bioda 
principal  only,  agent  cannot  be  sued  thereou. 
Hall  V.  Crandall,  89  D.  64. 

Rule  that  principal's  name  miist  appear 
on  contract  made  by  agent  applies  more  par> 
ticularly  to  instruments  under  seal,  and  » 
more  liberal  rule  obtains  as  to  unaolemn  in- 
struments, especially  commercial  and  man* 
time  contracts.  In  such  cases,  in  further- 
ance of  public  policy  of  encouraging  trade, 
if  it  can,  upon  the  whole  instrument,  be  eol- 
lected  tJiat  the  true  object  and  intent  of  ift 
are  to  bind  principal,  and  not  memlj  agent, 
courts  will  adopt  that  oonstiuetion  of  it^ 
however  informally  it  may  be  expressed. 
Merchants*  Bank  v.  Central  Bank,  44  D.  Ii65; 
Rice  v.  Oove,  33  D.  724;  Andrew  ▼.  £a», 
26  D.  521. 

Agent  is  not  personally  liable  on  bill  oi 
exchange  which  is  headed  with  the  name  of 
a  banking-house,  is  —  when  paid  —  to  bs 
charged  to  the  account  of  that  oflSoe^  and  is 
siguM  by  a  person  a«  agents  Sayre  f. 
Nichols,  68  D.  280.  S.  P.,  Carpemter  w. 
Famsworih,  8  R.  360. 

Name  of  principal  need  not  unemiivocsU j 
appear  from  bill  of  exchange  in  ordar  to  ex- 
onerate the  agent  who  draws  it  aa  sach.  It 
is  sufficient  if  enough  appears  npon  the  boe 
of  the  bill  to  put  a  prudent  man  upon  in- 
quiry before  taking  it.  Dams  ▼.  HemiersBm, 
59  D.  229. 

40.  Adding  word  "  agent "  to  signa- 
ture. —  Fact  of  agency  need  not  appear  iroin 
signature,  where  one  party  signs  a  note  si 
agent  for  another.  Morse  v.  Oreen,  3S  D. 
471. 

Drawer  of  check  who  adds  wmd  "agent* 
to  his  signature  is  nevertheless  peraonallj 
liable  thereon  if  bank  fails  to  pay  it,  and  be 
is  duly  notified  thereof.  Bk^/ird  ▼.  /Im 
Nat,  Bank,  89  D.  436. 


*  Contract  of  agent  mii«i  show  that  It  was  i» 
tended  as  the  act  of  the  principal,  see  aola.  3  & 
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Agmit  fligning  and  sealioff  contract  in  his 
•m  name  is  personally  liable  thereon,  al- 
though he  describe  himself  as  agent.  8Ume 
T.  it  ood,  17  D.  629;  Tafi  ▼.  Brtwsier,  6  D. 
280. 

Otherwise  where  agent  executes  note  with- 
out aothority  and  signs  as  **  agent,"  where 
th«  promise  is  in  the  principal's  name.  J^fi» 
T.  York,  60  D.  791. 

Where  anthorized  agent  makes  promissory 
note  in  form.  "I  promise  to  pay,  '  etc.,  and 
ligns  as  agent  without  mentioning  his  prin- 
cipal, he  u  liable  as  maker,  notwithstanding 
fict  that  payee  knew  he  was  acting  as  such 
ageak  OititM  ▼.  Btickeift  8.  I.  Co.,  93  D. 
612. 

An  agent  signed  a  bill  of  exchange  "  T.  R. 
T.,  agent  for  S.  T.,"  and  there  was  nothing 
in  l)ody  of  bill  evincing  intent  to  bind  prin- 
cipaL  Hfld,  that  it  was  bill  of  agent,  and 
not  of  principal,  and  that  parol  evidence  was 
not  admissilue  to  show  intent  to  bind  prin- 
cipal Tannal  v.  Boeky  Mountain  NtU. 
Bank,  9  R.  156.  a  P.,  Sturdivani  v.  IfuU,  8 
K.  409;  WUliamM  v.  Bobbhu,  77  D.  396;  Col- 
kai  V.  Buckeye  S.  I.  Co.,  93  D.  612. 

Word  *'  agent "  appended  to  name  of  agent 
designates  capacity  in  which  he  acts,  and  ia 
not  a  Diere  descriplio  penoncB.  8ayre  ▼. 
SkhoU,  68  D.  280. 

41.  Signing  M  agent  ''for**  prind- 
paL  —  Instrument  signed  by  agent  "for" 
principal  is  binding,  and  it  is  immaterial 
7heth;n-  agent's  or  principal's  name  is  signed 
fint  WorraU  ▼.  ITufin.  65  D.  330;  Cfarriaon 
r.  Oombt,  22  D.  120;  Bice  v.  Oove,  33  D.  724. 

Note  executed  by  agent  of  corporation  in 
hii  own  name,  and  signed  *' A.  B.,  Ag*t,  etc.," 
is  note  of  corporation,  if  it  was  intended  as 
•ach,  and  authority  of  the  agent  extended  to 
execntion  of  notes.  DetpaWh  Line  v.  Bel- 
iatuy  M/g,  Co..,  37  D.  203.  But  compare  Bry- 
«m  T.  Lvau,  37  &.  634;  Providence  v.  Miller, 
23  R.  453. 

42.  Bight  to  employ  snb-agent.  — 
One  having  bare  authority  from  another  to 
do  any  act  must  execute  it  himself,  and  can- 
not delegate  it  to  a  stranger,  unless  from  ex- 
preii  language  or  from   fair  presumptions 

C'ng  out  of  the  particular  transaction  a 
er  power  was  intended  to  be  conferred. 
Wrkfkt  ▼.  Boynton,  72  D.  319. 

Agent  may  delegate  powers  or  duties 
merely  mechanical,  out  he  cannot  delegate 
any  portion  of  his  power  requiring  the  exer- 
cise of  discretion  or  judgment.  8ctyre  v. 
yifhole,  68  D.  280;  Lyon  v.  Jerwne,  37  D. 
271. 

Authority  of  agent  to  employ  sub-agent 
nay  be  implied  from  circumstances  or  from 
the  usage  of  trade.  AppleUm  Bank  r,  Me^ 
Oihnw,  64  D.  92. 

^  Anthority  of .  agent  to  whom  note  ia  de- 
livered fnr  collection  to  employ  bank  as  sub- 
i^t  for  this  purpose  may  be  implied  from 
'tfwtioa  to  onginal  agent  to  *'  collect  it  ia 


ill 
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the  onlinary  way,"  and  fact  that  it  was 
agent's  custom  to  collect  notes  through  a 
bank  as  well  as  personally.     lb. 

Agency  delesated  to  three  persons,  by  in- 
strument by  which  it  is  created  and  defiiie<l, 
cannot  be  executed  by  one  of  them.  Whiie 
V.  Daridson,  63  D.  699. 

Agent  cannot  delegate  his  authority  to  an- 
other.    76. 

Master  of  vessel  who  carries  goods  to  dis- 
tant port,  with  orders  to  dispose  of  them  for 
most  he  can  obtain,  will  be  justified,  if  un- 
able to  find  a  purchaser,  in  placing  goods  in 
hands  of  merchant  in  good  standing,  to  be 
sold  for  owner's  benefit.  Day  v.  Noble,  13 
D.  463. 

48.  Biglits  and  powers  of  eub-agent. 
—  Although  general  agent  of  trading  com- 
pany may  have  power  to  make  promissory 
notes  binding  on  company,  a  sulAagent  ap- 
pointed by  him  would  not  have  such  author- 
ity. EhnerBon  v.  Providence  Hat  Mfg.  Co.,  7 
D.  66. 

Such  sub-agent,  appointed  to  purchase 
stock  and  sell  goods  for  the  company,  may 
buy  on  credit  if  not  prohibited;  and  a  prom- 
issory note  given  b^  him,  not>  being  binding 
on  the  company,  will  not  extinguish  implied 
promise  of  company  to  pay  for  articles  so 
purchased.     76. 

Where  agent  of  a  foreign  principal  em- 
ploys sub-agent,  all  the  security  which  law 
gives  to  immediate  agent  extends  to  sub- 
agent     McKetme  v.  Nemm,  38  D.  291. 

Third  persons  who  treat  with  sub-agent  at 
one  having  full  autiiority  have  no  right,  as 
against  principal,  to  set  up  that  sab-agent  is 
without  authority  to  act  tor  benefit  of  prin- 
cipal.    Mnyer  v.  McLure,  72  D.  190. 

44.  Bight  of  agent  to  deal  for  his 
own  benefit.  —  Agent  or  other  person  act- 
ing in  fiduciary  capacity  cannot  speculate 
for  his  gain,  and  to  prejudice  of  principal,  in 
the  subject-matter  committed  to  his  care. 
Crumley  v.  Wehh,  100  D.  304;  Simons  v.  Vul- 
can OUikM.  Co.,  100  D.  628. 

Agent  authorized  to  sell  cargo  in  the  West 
Indies,  for  bills  on  England*  to  be  placed 
subject  to  principaVs  oider,  invested  them 
in  flour  on  his  own  account.  Held,  respon- 
sible to  principal  for  amount  of  such  bills. 
Thompson  v.  Stewart,  8  D.  168. 

Contract  of  insurance  entered  into  by  a 
person  as  agent  is  to  be  considered  princi- 
pal's contract;  and  although  policy  provides 
that  if  loss  occur  payment  shall  Ge  made  to 
agent,  in  event  oi  such  loss  aud  payment, 
same  will  be  considered  a«  ma^3  to  him  in 
his  representative  capacity,  and  Aoi  in  his 
own  right.  Bradrn  ▼•  Zow'jum^  Ins.  Co., 
20  D.  277. 

Whether  agent  ean  in  aaj  f«ae,  where  he 
contracts  as  such,  insert  in  a^preement  stipu- 
lations in  his  own  favor  in.  relation  to  matter 
which  forms  object  of  af«^Mjr,  discussed,  but 
notdeoided.    JIl 
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Agent  cannot  transfer  property  from  him- 
Mlf  in  biB  natural  capacity,  to  himself  in 
his  capacity  of  agent.  Flordnoe  v.  Jdama, 
38  D.  226. 

Indorsement  by  agent  on  note  executed  to 
firm  of  which  he  is  member  is  ineffectual  to 
bind  his  principal.     lb. 

Agent  employed  to  make  particular  pur- 
chase for  principal  is  not  at  liberty  to  make 
profit  to  himself.  Where  principal  gave 
agent  larger  sum  than  latter  paid  for 
property  purchased*  he  may  recover  back 
difference,  deducting  amount  of  agent^s  com- 
pensation, in  cumtmpsit  for  money  had  and 
received.     Bunker  v.  Milat,  50  D.  632. 

Agent  cannot  deny  principal's  title  to 
land,  and  retain  proceeds  of  sale  thereof, 
where  he  has  accepted  agency  to  sell  the 
land,  and  has  received  the  money.  CoUms 
▼.  TUlou,  68  D.  398. 

One  who  undertakes  to  collect  rents  and 
exercise  control  over  property  occupies  fidu- 
ciary relation  which  forbids  his  placing  him- 
self in  antagonism  to  principal  with  respect 
to  such  property.  Ch-umley  v.  iVebb^  100  D. 
304. 

Parties  who  act  as  agents  for  corporation 
to  be  formed,  in  acquiring  property  cannot 
charge  profit  as  aj^ainst  principal,  nor  can 
they  charge  profit  if  they  assume  to  act 
without  precedent  authority,  if  their  trans- 
actions are  accepted  as  acts  of  agents  by 
corporation;  and  if,  in  order  to  create  corpo- 
ration, they  represent  themselves  as  acting 
for  company  to  be  formed,  and  propose  to 
sell  at  prices  they  pay,  and  their  purchases 
are  taken  on  such  representations,  and  stock- 
holders invest  thereon,  it  is  fraud  on  com- 
pany and  interested  parties  to  allow  such 
agents  to  retain  profits  paid  them  in  igno- 
rance of  the  true  sums  actually  advanced 
in  making  purchases.  Hhnona  v.  VuIccm  Oil 
A  M.  Co.,  100  D.  628. 

In  action  against  such  agents,  a  prospectus, 
advertisement,  and  receipt  issued  by  one  is 
material  evidence  against  all  the  affents, 
provided  the  purchase  and  sale  was  comijined 
act  of  all  of  them.     Ih. 

Where  agents  buy  lands  for  corporation 
to  be  formed,  and  disclose  exact  price  paid, 
and  refuse  to  sell  for  less  than  sum  asked, 
they  may  retain  profit  made;  but  when  they 
represent  to  sell  at  cost,  and  through  con- 
cealment and  misrepresentation  reap  a  profit, 
they  cannot  retain  it.     lb. 

In  action  against  mich  agents  to  recover 
profits  made  illegally,  actual  receipt  of 
money  by  all  must  be  proved  to  make  all 
liable.     lb, 

45.  or   to   parchase   from   liis 

principal.  —  Agent  dealing  with  principal 
for  property  in  regard  to  which  he  stands  in 
fiduciary  relation  by  reason  of  having  had 
its  care,  and  having  collected  rents,  paid 
taxes,  and  the  like,  is  bound  to  make  to 
principal   fullest  disclosure  of   all  matters 


connected  with  it,  within  his  kDovrledgs. 
which  it  is  important  for  principal  to  knov, 
in  order  to  treat  understandingly.  If,  there- 
fore, agent,  by  concealment  of  such  facto 
and  information,  obtains  the  propertT  at  a 
greatly  inadequate  price,  sale  will  he  set 
aside.  And  a  sale  by  agent,  of  property  so 
obtained,  to  one  taking  with  full  kuowledga 
of  the  facts,  will  likewise  be  aet  asidfi. 
Nmrit  v.  Tayloe,  96  D.  668. 

Agent  employed  to  sell  cannot  himself 
become  the  purchaser;  and  an  agent  em- 
ployed  to  buy  cannot  himself  beeome  the 
seller.  HatTv^on  v.  MeHetay,  62  D.  AVt; 
Ame»  V.  Pari  Huron  Log  etc  Oo.^  83  D.  731; 
Rofiertwn  v.  Western  M.  S  F,  Int,  G»..  36  D. 
67:^;  Moiiely  v.  Buck,  5  D.  608. 

Rule  that  agent  is  precluded  from  par- 
chasing  property  of  principal  is  founded 
upon  principle  that  law  will  not  permit  msa 
to  act  in  clouble  capacity  of  prmcipa]  and 
agent.     DvHulU  v.  Blaekmar^  67  D.  iIOl 

Clerk  of  «hgent  to  sell  buidfly  who  is  em- 
|>loye<l  or  concerned  in  affidrs  of  seller  relat- 
ing to  the  lands,  is,  alike  with  his  principal, 
prohibited  from  purchasing,  and  if  ho  aoes 
so,  seller  may  compel  him  to  reoonrey  the 
lands,  or  account  for  prooeeda.  QardMtr  v. 
Ogiien,  78  D.  192. 

46.  When  deemed  tmatee  fSnr  prin- 
cipal. — One  who  nndertakea  to  act  ss 
agent  for  another  cannot  be  permitted  to 
acquire  the  property  for  his  own  benefit; 
and,  on  taking  a  oouTeyanoe  in  his  own 
name,  will  be  adjudged  to  hold  it  in  trust 
for  his  principaL  Stoeet  ▼.  Jaeotktf  31  D.  2S2; 
Pinnock  ▼.  Chugli,  42  D.  621;  SwUstr  v. 
8kHe»,  44  D.  723;  FolkmAe  ▼.  KUbrHK  65  D. 
691. 

The  confidential  agent  of  a  Icsaeo,  shortly 
before  lease  expired,  secretly  prooored  lease 
for  new  term  to  himself,  at  larger  rent^  deny- 
ing to  principal  that  he  was  competing  for 
the  lease.  Held,  that  agent  mnat  hold  TeaM 
as  trustee  for  principal.  Dame  v.  HamhM, 
48  R.  641;  Oower  v.  Andrew,  43  R.  242. 

Parol  agreement  to  purchase  land  as  ageat 
for  another  cannot  he  enforced  and  convey- 
ance to  principal  decreed,  where  agent  takes 
deed  in  his  own  name  and  pays  pu^  oi  pur- 
chase-money and  secures  reoidne,  and  uea 
refuses  to  convey  to  principal,  denies  the 
agreement^  and  relies  on  statute  of  frauds  is 
his  answer,  if  it  appears  that  there  was  us 
agreement  to  take  deed  in  principal's  nam* 
and  principal  furnishes  no  purt  of  conaidera- 
tion  for  purchase,  although  he  afterward 
pays  part  of  it     Pinnnek  ▼.  Ciaugk^  42  D.  521. 

47.  Bnty  towards  priXLcipal,  gen- 
erally. — Agent  is  bound  to  insure  goods  of 
principal,  if  so  directed,  after  entering  upon 
agency.  But  if  he  is  a  special  agent,  ai>d 
has  no  particular  instructions,  he  is  not 
bound  or  authorised  to  insure,  nnlees  tbers 
is  a  usage  to  do  so.  Shirtlif  ▼•  Whi^uU,  S 
D.  701. 
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In  actioa  againat  agent  for  Iom  of  money 
tntraated  to  him  for  princiiMd,  burden  is  on 
agent  to  show  no  breach  of  duty  on  his  |>art, 
and  this  ordinarily  is  a  question  of  mixed 
law  and  faoi.  Darikig  ▼.  Younker,  41  R. 
532. 

Where  agent**  duty  to  his  principal  is  op- 
posed to  or  even  remotely  cmiflicta  with  his 
own  interests,  or  thoee  of  another  party  for 
whom  he  acts,  law  will  not  permit  hiui  to 
act,  nor  will  it  hold  his  acta  obligatory  on 
principal.     Ilemuin  ▼.  MarUnrau,  60  D.  3G8. 
48.  Baty  to  account.  —  On  sales  by 
•geata,  presumption  tliat  payment  was  made 
to  principal  will  ariae  only  under  circum- 
itanon  which  indicate  that  such  was  to  be 
the  case  in  event  of  a  sale.     HalhoMoy  ▼. 
hvT,  38  D.  278. 

Principal  haa  no  right  of  action  until 
ninety  days  are  up,  where  he  consigns  goods 
to  agent  to  sell,  giving  him  ninety  days  in 
«hich  to  account.  HaU  ▼.  Page^  48  D.  235. 
Kepresentatives  of  principal  are  entitled 
to  recover  of  agent  purchase-money  received 
l)y  liiin  on  authorised  sale  of  principal's  prop- 
erty, where  such  sale  was  n^de  aiter  death 
of  principal,  but  in  ignorance  thereof,  and  in 
Eood  faith,  and  purchase-money  was  paid  to 
agent  after  knowledge  on  his  part,  and  on 
that  of  the  purchaser,  of  death  of  principaL 
OiTTiger  r.  WhiOiHgUm,  72  D.  212. 

Kecewal  of  lease  given  to  agent  or  truatee 
•f  holder  of  original  lease  is  held  for  beuetit 
of  latter,  who  may  compel  its  assignment  to 
him,  and  an  accounting  for  profits  received 
therefrom.     OrmnUy  v.  WM,  100  D.  304. 

49.  Liahdlity  for  advances.  ^  Con- 
tractor can  only  be  eharged  with  amount 
atlvaneed  by  his  authority  to  subcontractor 
I'V  principaL  Mineral  Pomi  B,  R.  Oo,  ▼. 
A«p,  74  D.  124. 

50.  The  care  and  diligence  required, 
—'llie  application  of  skill  to  exonerate  agent 
intiasted  with  matters  demanding  profes- 
iional  akiU,  with  knowledge  of  his  want 
thereof,  is  leas  than  that  required  of  one  pos- 
KAeaofsnchakiU.  JforrMoii  v.  Orr,  23  D. 
3i9. 

Special  agent  cannot  make  himself  tenant 
ill  common  with  principal  by  mingling  his 
fvn  goods  with  those  of  li&ter.  HaU  r. 
^'l;e.  48  D.  235. 

If  agent  confound  his  own  property  with 
that  of  principal,  it  is  at  his  own  risk.     !b. 

Where  sgent  mingles  principal's  money 
with  his  own,  so  that  it  cannot  he  followetf, 
principal  cannot  recover  it  specifically.  But 
^eiit  does  not  by  so  doing  convert  himself 
lato  mere  debtor;  principal  may  claim  from 
a<liiuxtiire  sam  which  belonged  to  him. 
/WfMm'  <fr  if.  N,  Bcmk  v.  King,  08  D.  215. 

51.  Liahility  to  principal,  generally. 
—  Foreign  principal  may  sue  sub-agent  for 
mooeya  received  m  counte  of  agency.  Me- 
A'ime  V.  Neviw,  38  D.  291. 

Agent  deceitfully  told  principal  that  he 
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had  not  taken  note  from  debtor  to  princi- 
pal; but  in  principal's  action  for  debt,  debtor 
successfully  defended  by  proof  that  agent 
had  accepted  his  note.  Held,  that  agent 
was  liable  to  principal  for  deceit  While  v. 
MerrUt,  57  D.  527. 

Where  executrix  deposits  money,  for  pu^ 
poee  of  paying  testator's  debts,  with  affent» 
who  enters  upon  duties  of  ageucyi  and  be- 
comes her  substitute  in  general  administra- 
tion of  estate,  a  special  action  on  case  will 
not  lie  against  him  for  alleged  uuezpended 
balance  of  money  intruateuto  him  by  her. 
Reeaide  v.  Beeside,  88  D.  503. 

Agent  who,  having  received  money  of 
principal  to  perform  certain  trust,  wholly 
omits  to  perform  his  duty,  and  converts  the 
money  to  his  private  use,  thereby  renders 
himself  liable  to  action  ez  dtUcto,  or  to  ac- 
tion of  OMimvpsU  for  money  had  and  received 
to  use  of  plaintiff.  But  where  he  actually 
enters  upon  and  performs  the  duties  of  the 
trust,  neither  of  such  actions  will  lie  against 
him  for  recovery  of  alleged  balance  of  money 
so  intrusted  to  him.  The  remedy  against 
him  ii  by  action  of  account  render,  or  by 
bill  in  etjuity.     Ih, 

Plaintiff  bank  directed  its  agent,  defend- 
ant bank,  to  invest  some  fundi  for  it  on 
good  notes;  defendant  maile  investmeat  on 
notes  with  stock  of  Bank  of  L.  as  security; 
that  bank  claiming  a  lien  on  that  stock,  de- 
fendant informed  plaintiff  of  this  claim,  but 
aldo  informed  it  that,  before  making  the 
loan,  the  Bank  of  L.  had  agreed  to  release 
such  lien;  on  this  information  plaintiff  ac- 
cepted the  note  and  stock  collateral,  and 
having  brought  suit  to  compel  Bank  of  \m 
to  transfer  the  stock  to  it,  was  defeated, 
and  priority  of  lien  of  that  bank  on  said 
stock  was  established;  plaintiff  then,  not 
being  able  to  collect  the  notes,  brought  this 
action  against  defendant  for  negligence  in 
making  the  loan.  Heldf  that  plaintiff  had 
not  ratified  the  acts  of  defendant,  and  was 
entitled  to  recover.  Bomk  qf  Otattyiboro  v. 
Western  Bank,  26  R.  211. 

Delinqaent  agent  is  not  exonerated  from 
liability  where  he  communicates  to  principal 
all  facts  known  to  him  at  time,  and  princi- 
pal ratifies  the  delinquency,  if  it  afterward 
turu8  out  that  facts  communicated  were  not 
the  real  facta,     /b. 

62. for  departure  from  inetruc- 

tione.  —  Agent  who  disobeys  orders  is 
merely  liable  for  actual  damages  sustained 
by  principaL     Nelson  v.  Motyan,  5  D.  729. 

Agent  cannot  set  up  as  ilefense,  in  action 
for- damages  arising  from  disobedience  of  or- 
ders of  principal,  that  his  agency  was  gra- 
tuitous.    Pcuuano  v.  Acosta,  2'A  D.  470. 

Obliuatiou  of  agent  whose  authority  is 
limited  by  instructions  is  to  adhere  faith- 
fully to  such  instructions;  and  if  he  exceeds 
the  authority  thus  conferred,  he  becomes 
responsible  to  principal  tor  oonsequenoe  ef 
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his  acta,  and  is  not  entitled  to  reimburse- 
ment for  his  expenses  after  the  time  he  de- 
parted from  his  instmctions.  Whitney  v. 
MerchatOs'  Unkm  Exp.  Co.,  6  R.  207;  Fuller 
V.  EOu,  94  D.  327;  Swmaiuki  v.  Plassan,  96 
382. 

A  authorized  B  to  ooUect  certain  rents, 
and  directed  him  to  apply  them  first  to  pay- 
ment of  certain  demands  due  to  third  per- 
sons, and  then  to  payment  of  a  mortgage 
held  by  R  B  collected  the  rents,  which  did 
not  amount  to  enough  to  pay  the  preferred 
demands,  and  appropriated  them  all  to  his 
own  claim.  In  an  action  by  A  for  the  money, 
held,  that  B  could  not  set  off  his  own  de- 
mand.    T<xgg  v.  Bowman,  66  R.  204. 

68. for  delay  or  negligence.— 

Agent  is  presumed  to  have  done  his  duty  un- 
til contrary  appears;  and  misconduct  and  neg- 
ligence will  not  be  presumed  in  absence  of 
proof  thereof.     Oathier  v.  Myriek,  66  D.  316. 

Onus  is  on  the  agent,  sued  for  neglect  in 
failinfi  to  give  notice  of  demand  of  payment 
and  of  protest  of  note  intrusted  to  him  for 
collection,  to  show  th&t  principal  has  in- 
curred no  damage  from  his  neglect.  Miranda 
V.  City  Bank,  26  D.  493. 

Agent  intrusted,  for  collection,  with  draft 
or  bul  payable  on  a  particular  day,  is  liable 
for  any  unnecessary  delay  in  presenting  it 
for  acceptance,  although  it  may  not  be  yet 
due.     Alien  r.  Suydam,  32  D.  555. 

Damages  recoverable  of  agent  for  failing 
to  present  bill  or  check  for  acceptance  or 
payment  do  not  extend  beyond  actual  loss 
occasioned  by  such  failure.  If  none  of  the 
parties  were  released  from  liability,  nominal 
damages  only  are  recoverable,     fb. 

To  recover  of  agent  whole  amount  of  bill 
or  draft  because  of  his  neglect  to  present  it 
for  acceptance  or  payment,  plaintiff  should 
at  least  prove  state  of  facta  from  which  it 
appears  probable  that  such  neglect  had 
caused  damage  to  such  amount,     lb. 

Damages  to  amount  of  bill  or  draft  are, 
prima  fade,,  recoverable,  if  neglect  of  agent 
to  present  it  for  payment  or  acceptance  has 
discharged  drawer  or  indorser  who  was  ap- 
parently able  to  pay  it,  unless  he  is  able  to 
show,  notwithstanding,  that  whole  amount 
of  bill  has  not  been  lost  by  such  negligence. 
lb. 

Agent  acting  gratuitously  is  liable  for 
northine  less  tnan  gross  negligence.  Btlle- 
niire  v.  U.  8,  Bank,  33  D.  46. 

Agent,  whose  duty  it  is  to  insure  property 
of  principal,  and  who  neglects  to  do  so,  is 
liable  to  latter  for  any  loss  of  property  occa- 
sioned by  a  peril  that  he  should  have  insured 
against.     Strong  v.  High,  38  D.  195. 

Agent  cannot  be  held  liable  for  not  antici- 
pating danger  altogether  out  of  the  ordinary 
course  of  business  or  of  natural  events,  al- 
thongh  he  may  properly  be  held  responsible 
for  neglect  to  provide  against  risks  or  perils 
to  which  property  intrusted  to  bis  care  may, 


in  the  ordinary  course  of  business,  be  ex 
posed.    Johnson  ▼.  Martin,  66  D.  193. 

Where  express  company  receives  draft  foi 
collection,  with  instructions  to  retam  it  at 
once  if  not  paid,  and  on  demand  of  drawee 
he  refuses  to  pay  it  .until  certain  explana- 
tions are  received  from  drawer,  wkereupoa 
company^  consent  to  wait  until  drawee  caa 
communicate  with  drawer,  and  he,  receiviug 
satisfactory  explanations,  is  ready  to  pay, 
and  remains  so  two  days  without  renewetl 
demand  from  company,  but  on  the  fourth 
day  (the  third  being  Sunday)  he  Immdoizms 
insolvent,  company  is  responsible  for  loss 
occurring  to  drawer.  Whitney  v.  Merehanit' 
Union  EkepreiB  Co.,  6  R.  207. 

64. for  miflconduct  of  sab-agent 

—  Agent  is  liable  to  principal  for  neglect  of 
sub-asent  employed  by  agent  with  princiral's 
knowledge  but  upon  agent's  aoooont.  nor' 
nard  v.  Coffin,  66  R.  44;i. 

Agent  is  not  responsible  for  the  negligence 
or  want  of  skill  of  sub-agent  employed  by 
him,  where  such  employment  was  necessary 
to  transaction  of  business  intrusted  to  him, 
and  he  has  used  reasonable  diligence  in  his 
choice  as  to  the  skill  and  ability  of  sob-agents 
Tieman  v.  Commercial  Bank,  40  D.  83;  Com' 
merdal  Bank  v.  Mai-fin,  45  D.  87. 

But  the  sub-agent  will  in  such  eases  be  re- 
sponsible to  Uie  principal  for  his  own  negli- 
gence and  misconduct.  Baldwin  v.  Bank  of 
La.,45D.  72. 

Defendants,  who  carried  on  a  "  mercantile 
agency, "  received  from  plaintiffii  drafts  and 
gave  a  receipt  purporting  to  be  a  receipt  of 
the  drafts  for  "collection."  They  trans- 
mitted the  drafts  to  their  i^gent  at  place 
where  they  were  payable.  The  sab-agent 
collected  them,  but  failed  to  pay  orer  pro- 
ceeds. Held,  that  defendants  were  liable. 
Bradstreet  v.  Everoon,  13  R.  665. 

Plaintiffs  intrusted  claim  for  collection  to 
mercantile  and  collecting  agency,  taking 
receipt  conditioned  that  claim  was  to  be 
transmitted  to  an  attorney  for  collection  or 
adjustment,  at  risk  and  on  account  of  plain- 
tiffs, and  signing  a  similar  agreement  ia 
defendants'  books.  Held^  that  uiese  instni- 
meuts  constituted  the  contract,  and  defend- 
ants were  not  liable  for  attorney's  acts  or 
default,  in  absence  of  proof  of  gross  negli- 
gence in  selecting  him.  Sanger  v.  Dun,  32 
R.  789. 

55.  Necessity  of  demand  before 
suit.  —  Demand  for  an  account  or  payment 
must  precede  action  against  agent  or  factor, 
by  principal,  for  proceeds  of  goods  sold  by 
former  on  commission.  Judak  v.  Dyott,  tiS 
D.  112. 

Collecting  agent  is  liable  to  action  without 
demand  for  moneys  collected  for  principal 
and  not  paid  over.  LiUie  ▼.  Hoyt,  40  U. 
360. 

Demand  and  refusal  are  necessary  to  action 
against  an  agent  and  attorney  in  &Mt  let 
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■KUiey  received  by  him  for  oae  of  plaintiff. 
Tnyhr  v.  Sjieara,  44  D.  519. 

56.  Wliezi  liable  to  principal  in 
trover.  —  Agent  is  liable  in  trover  for  con- 
verting money  of  principal  to  his  own  use, 
in  absence  of  any  aathority  on  part  of  agent 
to  treat  the  money  collected  by  him  as  his 
own,  and  to  consider  himself  the  absolute 
debtor  of  principal  for  the  amonnL  Cotton 
V.  SkarpeifiM,  80  D.  774. 

Plaintiff  delivered  to  defendant  a  promis- 
sory note  to  get  disconnted,  with  mstruc- 
tioas  not  to  let  it  go  out  of  his  hands  without 
receiving  the  proceeds.  Defendant,  with- 
ont  wrongful  mtent,  delivered  the  note  to 
P.,  who  promised  to  get  and  return  the 
Bioney  on  it.  F.  got  the  money,  but  appro- 
priated it  to  his  own  use.  Held,  that  de- 
fendant was  liable  for  a  conversion  of  the 
note.    LaceHy  v.  Snethen,  23  R.  184. 

Agent  compromised  a  demand  of  principal 
by  receiving  a  negotiable  note  indorsed  to 
Ageat  s]^ecially.  Held,  that  principal  could 
not  maintain  trover  for  the  note  s^ainst 
Agent;  but  latter  became  immediately  an- 
kverable  for  the  amount  liquidated  as  for 
10  mnch  money  received  by  him  to  use  of 
prindpsL     Floyd  r.  Day,  3  D.  171. 

57.  in  ejectment.  —  Principal  will 

not  be  prevented  from  obtaining  possession 
of  Undis  held  by  agent  from  fact  that  such 
igent,  after  judgment  of  eviction  bad  been 
rendered  against  him  under  a  superior  title, 
bought  up  such  superior  title,  if  there  was 
no  actual  eviction.  Farrow  ▼.  EdmundMn, 
41D.  2S0l 

Where  agent,  orally  employed  to  purchase 
lud,  buys  it  for  himself  and  takes  title  in 
hti  own  name,  principal,  on  tendering  amount 
w  paid  and  an  amount  sufficient  to  eom- 
yeosate  agent  for  his  services,  and  a  deed 
tor  him  to  execute,  and  demanding  execution 
thereof,  agent  refnsing,  may  recover  the  land 
iQ  ejectment.  Boat  v.  Hoyden,  hi  R.  145. 
Contra,  Burden  v.  Sheridan,  14  R.  505. 

58.  When  chargeable  with  interest. 
—  Attorney,  or  agent,  authorized  to  sell  land, 
and  collect  money  on  bond  or  mortgage, 
khoald  keep  money  received,  ready  to  oe 
V^ul  oTer  to  party  entitled  to  it.  He  is  not 
l.^l)ie  for  interest  on  moneys  of  principal, 
unless  in  default,  or  unless  he  has  made  use 
ot  the  money  for  his  own  profit.  WiUianu 
V.  Storrt,  10  D.  340. 

Aseut  with  whom  money  is  left  as  deposit 
((•r  uefiuite  owner  is  bound  to  ]^y  to  such 
(>«*uer  the  interest  that  he  receives  for  the 
u«i  of  it  while  it  is  under  his  control.  Bcu- 
•'t^.  Kinney,  63  D.  161. 

59.  Liamlity  of  agent  to  third  per- 
sons. ->To  render  agent  liable,  notice  not  to 
pay  OTer  the  money  to  principal  is  not  neces- 
K^ry  where  payment  is  compulsory,  and  not 
oude  expressly  for  use  of  principal.  Bipley 
t.  Gc/Kon,  6  D.  271. 

Agent  intermeddling    with    property    of 


another  is  gitilty  of  oonversion,  althongh 
ignorant  of  title  of  true  owner,  and  he  may 
be  sued  in  trover  for  such  property,  even 
after  he  has  delivered  it  over  to  possession  oi 
prinoipaL     Lee  y.  Mathewe,  44  D.  498. 

Agent  is  responsible  individnally  te  pur- 
chaser for  fraud  committed  by  him  in  sale  of 
property,  although  he  does  not  profess  to 
sell  it  as  his  own,  but  sets  throughout  in  his 
capacity  m  agent.  (knnpbeU  v.  HiUman,  61 
D.  196. 

Agent  is  not  absolved  from  liabilitr  for 
misrepresentation  as  to  principal's  title  to 
slaves,  by  mere  fact  that  he  informed  pur- 
chaser that  principal  derived  title  under  a 
will,  which  purchaser  had  sufficient  time  and 
opportunity  to  examine,  where  purchase  was 
made  upon  faith  of  agent's  representation 
that  principal  had  a  good  title,  and  represen- 
tation was  calculated  to  induce  belief  and 
prevent  further  inquiry.     lb. 

If  party  assumes  false  character  as  being 
agent  of  another  and  sells  property,  reoeiv. 
ing  the  pay,  it  may  be  recovered  back  under 
count  for  money  had  and  received.  Long  v. 
Hickingbottom,  64  D.  118. 

Sale  of  stolen  property  by  agent  for  benefit 
of  principal,  both  being  innocent  of  fact  that 
property  was  stolen,  amounts  to  conversion 
by  agent,  and  makes  him  liable  to  owner. 
Koch  V.  Branch,  100  D.  324. 

Such  sale  evidences  conversion;  and  to 
make  agent  liable,  it  is  not  necessary  that  he 
nse  proceeds  for  his  own  benefit,     lb. 

Where  one  undertakes,  voluntarily  and 
without  compensation,  to  perform  act  requir- 
ing trust  and  confidence  of  another,  he  is 
responsible  for  willful  and  malicious  fraud  in 
connection  with  the  undertaking.  Hammoitd 
y.  HuBHcy,  12  R.  41. 

Declaration  that  defendant,  teacher  of  a 
high  school,  was  requested  by  school  com- 
mittee, whose  own  duty  it  was,  to  examine 
candidates  for  admission  to  such  ichool  and 
report   upon  their    qualifications,   that    he 
undertook  the  duty,  that  plaintiff  was  exam- 
ined and  found  qualified,  but  that  defendant 
falsely  and  maliciously  reported  against  him 
and  he  waa  excluded  m>m  the  benefits  of  the 
school.    On  demurrer,  held,  1.  That  decla- 
ration was  good;  2.  That  the  confidence  re- 
posed in  de&ndant  by  committee  to  examine 
candidates,  and  his  acceptance  of  the  trust, 
created  sufficient  legal  consideration  to  make 
it  a  duty  to  faithfully  perform  the  same.    lb. 
General  agents  of  corporation  which  owne6 
wharf  leased  wharf,  and  covenanted  to  keep 
it  in  repair.     By  reason  of  their  neglect  to 
repair,  person  lawfullv  using  the  wharf  was 
injured.     Held,  that  both  agents  and  corpo- 
ration were  liable,  but  that  this  liability  was 
not  joint.     A  verdict  against  both  was  al- 
lowed to  stand  against  agents  on  discontin- 
uance of  action  against  corporation.     Camp- 
bell V.  Portland  Swjnr  Co.,  16  R.  503. 
Agent  having  care  of  real  estate  is  nol 


324 
Vor  Index  to  Kotos  Ib 


AGENCY,  HL 
DocUlotts  and  Amorlona 


Itoporto*  too  pp.  ^SSt. 


liable  for  injury  sostaiDed  by  third  person 
by  reason  of  i^ent's  neglect  to  keep  same  in 
safe  repair.  Seianey  v.  Rockereau^  44  R.  456. 
Contra,  Bell  v.  Josaelyn,  63  D.  741. 

An  agent  renting  principal's  house,  with 
authority  to  construct  a  cooking-range,  is  not 
liable  for  injury  to  adjoining  proprietor 
caused  by  use  of  the  range.  Labadk  ▼. 
Hawiey,  48  R.  278. 

One  fraudulently  induced  by  insurance 
agent  to  take  policy  may  rescind  contract 
and  recover  from  him  premium  paid.  Ided- 
den  V.  Oriffin,  49  R.  25. 

60.  Agent's  right  of  action  against 
principal.  —  Agent  running  hotel  lor  piin- 
cipal  has  no  legal  interest  in  the  possession 

food  against  an  execution  for  debt  of  latter, 
[is  remedy  is  an  action  at  law  against  prin- 
cipal on  his  contract.  SUUe  y,  Page^  40  D. 
608. 

Owner  of  vessel  lost  by  negligent  towage, 
being  agent  of  tug-owners,  may  sue  for  his 
loss  notwithstandmg  that  fact.  Wfdte  v. 
The  Mai-y  Ann,  65  D.  523. 

Agent  is  not  personally  liable  who  at  time 
of  making  contract  discloses  principal;  but 
where  he  binds  himself,  he  is  answerable, 
and  if  made  to  suffer  in  damages  arising  out 
of  the  contract,  he  is  entitled  to  compensa- 
tion from  principaL  Daw  v.  BurneU^'Hl  D. 
263. 

A|;ent  who  neglects  to  insure  cargo  shipped 
to  him,  as  directed  by  owner,  cannot  main* 
tain  action  for  premium  of  insurance,  al- 
though he  would  have  been  liable  to  owner 
in  damages  for  neglect  of  duty,  in  case  cargo 
had  been  lost.     Storer  v.  ShUony  79  D.  611. 

A  railway  company,  upon  application  of 
one  of  its  station  agents,  agreed  to  furnish 
excursion  train  for  third  party,  as  the  cor 
respondence  indicated.  Discovering  that 
tram  was  really  intended  for  the  benefit  of 
agent,  they  refused  to  furnish  it.  Held,  that 
they  were  not  liable  in  damages  to  agent. 
Peifram  v.  GharloUe  etc  R.  R.  Co.,  37  R.  6;iy. 

61.  When  agent  may  sue  third  per- 
sons in  his  own  name.  —  Agent  who  con- 
tracts in  his  own  name  ma^  sue  on  contract, 
but  where  he  contracts  m  name  of  prin- 
cipal, latter  must  sue.  Sliary  v.  Jones,  81 
D.  359. 

Agent  may  sue  in  his  own  name  on  con- 
tracts made  in  his  name,  in  which  he  is  in- 
terested, as  for  commissions  or  by  reason  of 
a  special  property  in  subject-matter.  Among 
such  agents  are  factors,  brokers,  carriers, 
auctioneers,  a  policy  broker  whose  name  is 
on  policy,  and  agent  who  in  his  own  name 
carries  on  business  for  principal,  and  appears 
to  be  proprietor,  and  sells  gooiU  in  tiiu  trade 
as  such  apparent  owner.  U,  S.  Tel.  Co,  v. 
Oiidersleve,  96  D.  519. 

Where  note  is  made  to  agent  or  trefosurer 
•f  private  association,  by  name,  with  aildi- 
tion  of  his  agency  or  office,  he  may  sue  upcn 
it  in  his  own  nante,  the  addition  being  merely 


deseriptio  penomcB,    Chp  ▼.  Dojf^   11  D.  Hi 
Cocke  V.  IHcbens,  26  D.   214;  Oooduum  v. 
Wa&er,  68  D.  134. 

One  describing  himself  aa  agents  bat  whs 
covenants  as  in  bis  own  right,  may  maintaiB 
action  against  covenantee  who  enters  and 
enjoys  the  premises.  PotU  ▼.  Rider,  17  U. 
581. 

Agent  of  undisclosed  principal  may  main- 
tain action  in  his  own  name  against  earner 
for  damages  for  loss  of  property  he  bss 
agreed  to  carry.  Elkme  v,  B,  ^  M.  R.  R, 
Co.,  51  D.  184. 

Agent  who  holds  legal  title  to  demand, 
though  he  may  have  ao<^uired  it  aa  agent  and 
holds  it  for  benefit  of  prmcipal,  may  sue  npoa 
it  in  his  own  name.  Poor  ▼.  GuH/brd,  61  D. 
749. 

Agent  cannot  maintain  action  in  hia  own 
name,  unless  in  exceptional  cases,  aa  wbe<d 
he  has  the  rights  of  a  bailee,  eto.  Taudor  v. 
Prendei'sffistf  38  D.  618;  Tkompton  ▼.  Fargo^ 
10  R.  342, 

62.  When  agent  is  personally  liahla 
—  1.  In  generaL* — Agent  is  persoDally 
liable  on  his  contracts,  unless  he  shows  such 
an  authority  to  contract  as  will  bind  his 
principal.  Collins  v.  Alien,  27  D.  130;  GH- 
lasytie  v.  Weaaon^  31  D.  715. 
-  To  prove  that  note  was  intended  to  Incd 
agent,  and  not  principal,  evidence  that  suit 
tliereon  against  agent  was  prosecnted  to 
judgment  is  admissible;  but  effect  of  such 
evidence  may  be  impaired  or  destroyed  hy 
proof  that  such  suit  was  brought  by  mistak*. 
Clealand  v.   Walker,  46  D.  238. 

Agent  is  personally  liable  for  unlawful  act 
done  under  principals  direction,  equally 
with  principaL  Joitnaon  v.  Bariier,  50  U. 
416. 

To  make  agent  personally  liable,  where  he 
did  not  intend  to  bind  himself,  and  cre<iit 
was  not  given  to  him  personally,  there  most 
be  some  wrong  or  omission  of  right  on  his 
part,  such  as  asserting  that  he  haJ  authonty 
when  he  knew  or  ought  to  have  known  tliat 
he  had  not,  or  where  he  faiU  to  disclose  fully 
facts  within  his  knowledge.  JlcCurdjf  v. 
Rogers,  91  D.  468. 

2.  FaUe  cutHertion  qf  agenegA  —  Where 
contract  is  entered  into  by  one  assuming  to 
act  as  agent  of  another  without  having  been 
authorized  to  make  the  contract,  such  prs- 
tended  agent  is  personally  respon::ible  in 
precise  terms  of  contract.  Keener  v.  liarrod, 
56  D.  706;  RoH&Uer  v.  RoasUer,  24  D.  62. 

Whenever  person  undertakes  to  stipulate 
for  another  by  instrument  under  seal,  with- 
out authority,  or  beyond  it,  he  is  bable 
personally,  and  this,  notwithstanding  he 
describes  himself  in  his  representative  char- 
acter. MitcJiell  v.  Ilazen,  10  D.  169;  WhUe 
V.  Skinner,  7  D.  381.  

*  Note  on  aeent'a  personal  liability  under  eoa* 
tract,  J.  I).  i>.4,  525. 
t  See  note  on  acting  without  auUMiitj  10  Ol  7A 
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A  Toiil  deed  maile  by  one  assuininf;  to  act 
as  agent  without  authority  does  not  there- 
fore become  agent*8  deed,  and  remedy  against 
him  is  by  special  action  on  the  case,  harper 
▼.  LiUle^  1 1  D.  25. 

One  indorsing  bill  as  agent  when  he  is  not 
Bucb  is  liable  personally,  although  he  do  so 
JonaJkU.  Bank  qf  Hamburg  y,  HVuy,  51  D. 
659. 

Innocent  mistake  of  indorser  as  to  his 
being  agent  will  not  relieve  him  from  per- 
sonal liability.     Jh, 

Willfnl  misrepresentatioii  that  one  is 
agent  need  not  be  shown,  to  bind  him  per- 
sonally to  a  contract  he  had  no  authority  to 
make.  /&,  a  P.,  Dwtenbury  v.  EIU$,  2  D. 
144. 

3.  Saxeding  aiithorUy.  —  Agent  exceeding 
his  anthority  in  making  purchase  is  himself 
liable,  bnt  opposite  party  should  have  discre- 
tion either  to  affirm  or  rescind  for  non-per- 
iormanoe  of  conditions  of  sale.  Br(Aoa  v. 
Joknuoiif  51  D.  118;  iJanvpton  v.  Spedcemujlt^ 
II  D.  704. 

One  acting  as  agent  of  private  person  is 
held  personally  responsible,  if  he  fails  to  bind 
pnncipal,  because  he  is  bound  to  know  ex- 
tent ot  his  authority,  while  party  with  whom 
he  contracts  is  not  presumed  to  know  any- 
thing concerning  it.  Sanborn  v.  jS^eal,  77  D. 
502. 

Agent  who  makes  contract  in  the  name  of 
pnncipal  beyond  his  authority,  or  engages 
that  he  himself  or  princii>al  will  perform  a 
certain  thing,  assumes  a  personal  responsibil- 
ity, though  be  is  described  in  contract  as 
agent.     PUman  v.  Kiutner,  33  D.  4<59. 

To  personally  charge  agent  who  has  ex- 
oeeilea  his  anthority,  in  action  ex  conlitictu, 
credit  must  have  been  given  to  him,  or  there 
must  be  express  contract  containing  apt 
words  to  charge  him;  otherwise,  he  is  liame 
only  in  action  ex  delicto.  McCtardy  v.  Rogers^ 
91  D.  468. 

4.  dnUracting  in  his  own  name,*  —  Agent  is 
personally  responsible  on  contracts  which 
•how  an  intention  to  bind  himself  personally. 
Sinumds  ▼.  Heard,  34  D.  41. 

4gent  acocpting  bill  in  own  name  does  not 
hind  prineipal,  but  binds  himself  only.  Bank 
qfRocheUrr  v.  MonUath,  43  D.  681. 

Agent  drawing  bill  in  his  own  name,  with- 
out stating  that  he  acts  as  agent,  is  person- 
ally liable,  notwithstanding  request  to  charge 
to  particular  account,  and  although  payee 
knows  him  to  be  agent,  except  where  he 
contracts  in  behalf  of  government.  Newhall 
v.  Duniap,  31  D,  45. 

Character  in  which  agent  acts  in  drawing 
hill  may  be  shown  as  between  himself  and 
principal,  though  he  may  be  personally 
lialile  to  third  persons,     lb. 

Agent  may  make  contract  his  own,  while 
contracting    as    such,    whether    known    as 

*  Note  on  contract,  when  deemed  to  be  that  of 
i«eni,  57  K.  5ft},  5^7. 
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agent  or  not;  and  such  liability  cannot  bs 
affected,  althonsh  in  aawmpftU  against  prin- 
cipal it  would  be  competent  to  show  exist- 
ence of  anthority  to  ageat  to  enter  into  the 
contract,  and  thus  make  principal  liable 
also.     Henderwn  v.  Martin,  70  D.  606. 

63.  When  agent  is  not  personally 
liable.  —  Agent  acting  within  scope  of  his 
authority,  and  not  concealing  his  agency,  is 
not  liable  on  a  contract  made  for  benefit  of 
principal.  Hail  ▼.  Hunioon,  44  D.  832; 
iiimond$  v.  Heard,  34  D.  41;  Ogden  v.  Ray- 
mtrnd,  58  D.  429. 

Agent  acting  for  and  in  name  of  another, 
whose  identity  he  discloses,  cannot  be  held 
liable  on  note  given  by  him  as  such  agent, 
and  is  a  competent  witness  in  an  action  on 
the  note.     Piercy  v.  Hedrick,  98  D.  774. 

One  who,  without  authority,  assumes  to 
act  as  agent  of  another,  and  makes  either 
deed  or  simple  contract  in  name  of  latter,  is 
not  personally  liable  on  covenants  in  deed, 
or  on  promise  in  simple  contract,  unless  it 
contain  apt  words  to  bind  him  personally, 
and  only  remedy  against  him  is  action  on  the 
case  for  falsely  assuming  authority  to  act  as 
agent.  Duncan  v.  ^iles,  as  D.  293;  Stetfon 
V.  Paften,  11  D.  Ill;  Ogden  v.  Raymond,  58 
D.  429;  Hail  v.  Crandall,  89  D.  64. 

Fact  that  agent,  in  signing  principal's 
name  to  note,  added  a  middle  initial,  which 
made  name  identical  with  his  owA,  does  not 
justify  legal  conclusion  that  payee  of  nots 
gave  credit  to  agent  and  accepted  his  indi- 
vidual note  as  evidence  of  his  personal  liabil> 
ity.     Cleaiand  v.  Walker,  46  D.  238. 

Defendant  L.  had  in  his  possession  a  pair 
of  horses  belonging  to  J.  &  Co.,  his  employ- 
ers, by  whom  he  was  authorized  to  sell  or  ex- 
change said  horses.  Defendant  exchanged 
them  for  a  pair  of  horses  belonging  to  plain- 
tiffs, and,  in  consideration  of  the  agreed 
difference  in  value  of  horses  exchanged,  gave 
to  plaintiffs  a  note  for  two  hundred  dollars, 
signed  J.  &  Co.,  per  L.,  plaintiffs  supposing 
defendant  had  authority  to  give  the  note  of 
J.  &  Co.,  which  in  fact  he  had  not.  Htld, 
that  action  on  note  would  not  lie  against 
defendant.     Sheffield  v.  Ladue,  10  R.  145. 

64.  Liability  of  ag^nt  of  undis- 
dosed  principal.  —  One  who  acts  as  agent 
of  undisclosed  principal  may  be  treated  as 
principal  by  party  with  whom  he  deals. 
WMi  V.  Qoodurin,  25  R.  24;  Pentz  v.  Stanton, 
25  D.  558;  Bickford  v.  First  National  Bank, 
89  D.  436;  Baldwin  v.  Leonard,  94  D.  324. 

Finding  by  jury  that  defendant  acted  as 
principal  in  sale  of  stock  is  warranted, 
where,  in  reply  to  inquiries  of  plaintiff,  who 
was  about  to  buy,  he  said  that  he  could  "  let 
him  have  some,"  or  "buy  him  some,"  that 
he  ''would  probably  get  it  at  a  dollar  and  a 
half  per  share,"  and  that  the  stock  "is  all 
right  ;  it  also  appearing  that  transfer  of 
certificate  to  plaintiff  was  signed  by  a  person 
as  defendant  8  attorney,  and  that  the  money 
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WAS  paid  io  defendant.     Bradley  v.  Poole,  93 
D.  144. 

A  man  called  upon  one  of  soTeral  partners 
to  purchase  hay,  saying  that  he  was  pur- 
chasing as  agent  for  another.  The  partner 
told  him  he  was  not  ready  to  sell  or  contract 
hay  at  that  time.  The  agent  left,  saying 
that  he  would  call  again.  He  called  again 
four  weeks  later,  when  first-mentioned  pu^ 
ner  was  absent,  and  purchased  hay  trom 
another  partner,  without  disclosing  his 
agency,  rield,  that  he  was  personally  Gable, 
and  that  his  former  conversation  with  first 
partner,  being  no  part  of  the  negotiation, 
was  not  notice  to  firuL  Baldwin  ▼.  Leonard, 
94  D.  324. 

Defendant  purchased  of  plain  tilt  wheat  on 
hia  own  credit^  ordering  it  to  be  charffed  to 
him,  and  statins  that  it  was  for  and  to  be 
ilelivered  at  the  "BHssville  Distillery." 
Plaintiff  did  not  know  the  proprietors  of 
the  distillery.  Subsequently  we  agent  dis- 
closed the  names  of  principals,  and  plaintiff 
commenced  an  action  against  them.  Held, 
that  whether  principal  was  disclosed  on  nle 
was  a  question  of  fact,  and  that  subsequent 
disclosure  and  action  against  principals  was 
not  conclusive  of  an  dection  to  hold  them 
alone  responsible,  but  was  evidence  for  the 
jury  on  that  contested  fact.  (Jobb  v.  Knamp, 
27  R.  61. 

Defendant,  an  express  company,  received 
for  collection  a  draft  drawn  upon  plaintiff, 
presented  it  for  payment,  and  received  the 
uioney  thereon,  without  disclosing  its  agency 
to  plaintiff.  The  pavee's  indorsement  had 
been  forged,  and  plaintiff  was  afterward 
compelled  to  pay  the  amount  thereof  to 
p«iyee.  In  action  to  recover  amount  paid  to 
defendant, —  field,  that  plaintiff  could  recover 
on  ground  that  defendant  did  not,  at  the 
time,  disclose  its  agency.  BoU  v.  Bosi,  13 
R.  615. 

65.  Personal  liability^  of  agent  of 
foreign  principal.  —  Foreign  agent  or  fac- 
tor is  personally  liable  on  contracts  made  b^ 
him  in  the  interest  of  person  by  whom  he  is 
employed.  New  Castle  MJg.  Co,  ▼.  Red  River 
R.  R.  Co.,  36  D.  686;  McKetmie  v.  Nevius,  38 
D.  291. 

Agent  need  not  describe  himself  as  such 
in  contract  in  such  case,  but  in  absence  of 
evidence  showing  that  credit  was  given  to 
principal,  it  will  l>e  presumed  to  have  been 
given  to  agent  exclusively.  New  Castle  Mfg, 
Co,  V.  Red  River  R,  R,  Co,,  36  D.  686. 

IV.    RlQHTS    AHD    LlABILITIEa    OF    PRINCI- 
PALS. 

1.  In  QeneraL 

66.  Relation  of  principal  to  third 
persons,  generally. — Principal  is  bound 
b^  acts  and  coutracts  of  agent,  done  with 
his  consent,  or  bv  his  authority,  or  ratified 
and  adopted  by  him;  but  he  is  entitled,  as 
ultimate  party  in  interest,  to  all  advantages 


and  benefits  of  such  acts  and  eou tracts  m 
against  third  parties  with  whom  accent  deals. 
And  it  is  immaterial  that  the  agent  is  a  fas' 
tor  under  del  credert  oommisaioii,  or  tbat 
principal  was  unknown  at  tioM^  or  that 
third  person  dealt  with  agents  snpposin;; 
him  to  be  sole  principeL  Foider  ▼.  SiaHk,  83 
D.  604. 

Party  in  possession  of  goods  by  his  agest 
is  deemed  owner  where  he  exercises  acti  of 
ownership.     Van  Brunt  v.  Fiie,  45  D.  126. 

Equitable  title  to  property,  subject  to  all 
incidents  attached  to  such  estate,  is  acquired 
by  principal,  from  moment  of  purchase, 
where  agent  buys  property  of  third  person, 
although  deed  or  contract  of  sale  be  made 
out  in  agent's  name.  Folkuwbe  v.  Ki&retS, 
66  D.  691. 

Repreeentations  mads  to  agent  are  as  ma- 
terial as  though  made  to  principal,  and  evi- 
denoe  is  admissible  to  show  them  to  hare 
been  false  and  frandnlenti  Cmakimg  ▼.  Rife, 
71  D.  679. 

67.  Biglit  to  disavow  agent's  wrong- 
ful act.  —  Principal,  in  all  cases  where  h< 
can  trace  his  property,  whether  it  be  ia 
hands  of  a^ent,  or  of  his  representatives,  or 
assignees,  is  entitled  to  reclaim  it,  unless  it 
has  been  transferred  bonaJSde  to  a  purchaser, 
or  assignee  for  value,  without  notice.  Oter' 
8eer$  v.  Virginia  Bank,  44  D.  399. 

Sale  or  disposal  by  agent,  without  anther- 
ity,  of  property  of  principal,  other  than 
mone^,  may  be  disavowed  and  set  aside, 
even  in  oase  of  a  bona  Jide  pnrchaser.  Limt 
Rock  Bank  v.  PUanpton,  28  D.  286. 

As  to  money,  rule  is  otherwise,  not  only 
because  money  cannot  be  easily  identified, 
but  also  on  account  of  great  mischief  that  a 
different  doctrine  would  produce.    Ih, 

Where  agent  collected  certain  money  be- 
longing to  principal,  and,  without  authority, 
loaned  it  to  persons  to  whom  he  was  in- 
debted personally  in  an  amount  larger  than 
sum  loaned,  without  their  having  any  noties 
that  money  was  not  his,  prinoipiu  cannot  re- 
cover the  money  from  them,  even  after  eo- 
tice  that  it  did  not  belong  to  acent.    Ih. 

If  agent  misapiklies  mone  v  ol  prineipaL  it 
is  a  fraud  upon  mm;  and  if  this  be  knova 
to  party  who  reoeives  it,  he,  too^  ii  a  par- 
ticipant in  the  breach  oi  Uith,  and  caaoot 
hola  the  money.  Brown  ▼.  Joknmm,  51  D. 
118. 

Wherever  principal    can  show  that  bii 

money  has  been  placed  in  hands  of  another 

by  agent,  it  is  no  answer  to  his  claim  that 

that  other  has  promised  to  pay  it  to  the 

Farmert  etc  Bank  ▼.  King,  98  D. 


agent. 
215. 

Money  deposited  in  bank  by  agent  as  or- 
dinary deposit,  agent  stating^  that  it  wss 
principed's  money,  but  desiring  officer  to 
place  it  to  his  credit  on  books  of  bank,  al- 
leging that  he  might  have  occasion  to  uae  it 
for  benefit  of  principal,  may  be  followed  l^ 
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principal  in  equity.     WluUey  r.  Fay,  78  D. 

Agsni  employed  to  bid  for  particular  piece 
of  land  sold  by  state  has  do  authority  to  bid 
for  another  tract;  and  upon  disafiSrmance  of 
the  act  by  principal,  and  application  before 
confirmation  of  sale,  principal  has  right  to 
have  sale  rescinded,  and  money  paid  by  agent 
r« landed.     Brcwn  ▼.  Johnson,  61  D.  118. 

PlaxntifEi,  having  received  check  of  third 
party  payable  to  their  order,  indorsed  it  to 
order  of  cashier  of  defendants*  bank,  and, 
inclosing  it  in  an  envelope,  sent  it  to  bank 
for  deposit  by  a  messenger  whom  they  knew 
to  Us  untrustworthy.  The  messenger  re- 
moved  check  from  envelope  and  presented 
it  to  the  bank  for  payment,  stating  that 
plaintifb  desired  the  money.  The  bank 
gave  to  messenger  the  amount  of  the  check, 
and  he  absconded  with  it.  The  payment 
was  not  in  usual  course  of  business.  Held, 
that  plaintiA  could  recover  of  defendants 
the  amount  of  the  check.  Bristol  Kn{fe  Co. 
V.  Firsi  NcUkmal  Bank,  19  R.  517. 

68.  Ba^ht  to  ratify  or  adopt  agent** 
act.f — If  one  acting  as  asent  without  an- 
thority  receives  indemnity  ^r  goods  of  prin- 
cipal wrongfully  taken,  and  converts  the  in- 
demnity into  money,  such  agency  may  be 
ratified  and  the  money  recovered  in  asntrnp- 
ml.     GOmore  ▼.  Willmr,  22  D.  410. 

Owner  of  goods  which  have  been  intrusted 
to  agent  for  special  purpose,  and  have  been 
wrongfully  sold  by  him,  cannot  maintain  an 
action  of  contract  against  purchaser  for 
goods  sold  and  delivered.  Berkakim  Olau 
Co.  ▼.  WoUoU,  79  D.  781. 

69.  Bight  of  action  against  third  per- 
monM  in  virtue  of  agent's  acts.:}:—  Prin- 
cipal may  sue  in  his  own  name  on  a  contract 
of  sale  made  by  his  agent,  unless  such  con- 
tract has  been  extinguished,  as  it  may  be 
by  taking  a  negotiable  promise,  PiU»  t. 
Mower,  36  D.  727. 

Principal  may  sue  to  enforce  rights  ac- 
quired by  agents  though  former  resides  in 
another  state,  and  fact  of  his  being  a  party 
in  interest  was  unknown  to  defendant  who 
contracted  with  agenL  Defendant  may, 
however,  avail  himself  of  equities  existing 
in  his  favor  and  against  agent.  TaitUor  v. 
PrendergoMt,  38  D.  618;  Rvh  v.  Norton,  60 
D.  618;  Foster  v.  Smith,  88  D.  604. 

Suit  diould  be  brought  in  name  of  prin- 
eipal,  and  not  in  that  of  the  agent,  where  on 
face  of  contract  it  purports  to  have  been 
made  by  or  with  an  agent  having  no  direct 
or  beneficial  interest  in  transaction.  BayUy 
V.  ChumtUiffa  Co.  Mut.  fn$.  Co,,  41  D.  769. 

Mone>  paid  bv  agent  in  pursuance  of 
sgreement  made  by  him  in  his  own  name, 
if  paid  upon  a  consideration  which  has  failed, 

*  See  note,  78  D.  23& 
t  Hee  infra,  88-101. 

1  Acti'  n  by  prindnal  on  obligation  made  to 
sgent,  nee  note,  12  D.  70V-71A. 


may  be  recovered  by  prineipaL  In  such  case 
the  agent  is  a  competent  witness  for  prin- 
eipal  to  prove  the  transaction.  Oilpin  v. 
ffotoeU,  45  D.  720. 

On  written  contract  in  agent's  name  prin- 
cipal can  only  sue  in  name  of  party  having 
legal  title.     VioleU  v.  Powell,  62  D.  648. 

On  note  payable  to  "  W.  A.  M.,  agent  for 
M.  W.,  executrix  of  J.  H.  W.,  deceased,'* 
M.  W.  may  sue  individually  or  ar  executrix, 
in  which  Utter  case  the  note  is  averred  to 
be  asseto  of  estate  of  testator.  Ooodman  v. 
Walker,  68  D.  134. 

Party  contracting  under  assumed  charac- 
ter of  a§[eut,  either  concealing  or  falsely 
representmg  name  of  principal,  when  in  fact 
he  is  real  principal,  cannot  sue  on  such  con- 
tract, as  tjrincipal.  without  notice  to  other 
party  of  his  resl  character  Foeter  ▼.  Smith, 
88  D.  604. 

Plaintiffs,  the  owners  of  a  promissoi^  note, 
indorsed  it,  and  deposited  it  with  8.  for  ool- 
lectioa.  8.  indorsed  it,  and  sent  it  to  de- 
fendants, with  instructions  to  ooUect  it,  and 
when  paid,  to  remit  proceeds.  Defendants 
and  8.  had  been  engaged  in  the  business  of 
collecting,  and  had  an  account  current.  8. 
became  insolvent^  and  at  maturity  tbe  note 
was  collected  by  defendants,  and  proceeds 
held  by  them  for  advances  nreviously  made 
to  8.  in  anticipation  of  collections.  Held, 
that  defendants  had  no  title  to  the  proceedii 
as  sgainst  plaintifEs.  Diekermn  v.  Wason,  7 
R.  455. 

Plaintifis  were  tailors  at  G.,  with  a  branch 
at  M.,  in  charge  of  their  general  agent,  C. 
The  latter,  owing  a  debt  to  defendant,  a 
physician  residing  there,  delivered  him  a  suit 
of  clothes  belongmg  to  plaintiffs  on  account 
thereof,  defendant  supposing  that  O.  hsd  au- 
thority so  to  do,  but  knowing  that  the  goods 
belonged  to  plaintiffs.  The  plaintiA  having 
charged  the  goods  to  defendant,  —  held,  that 
they  were  entitled  to  recoTsr  tiierefor  in  an 
action  of  book-account.  Stewart  v.  Wood- 
ward, 28  R.  488. 

70.  Notice  to  third  persons  of  agent's 
lack  of  authority.  —  Where  agent  sells 
principal's  goods  and  takes  promissory  note 
therefor,  payable  to  himself,  principal  may, 
before  payment,  forbid  it  to  be  made  to 
sgent,  and  a  payment  to  him  after  this  will 
not  be  good.     PitU  v.  Mower,  36  D.  727. 

It  is  such  evidence  of  notice  of  agency  as 
will  bind  bank  advancing  money  to  agents 
on  security  of  goods  in  their  possession, 
where  fact  of  agency  was  advertised  in  city 
in  which  bank  was  situated,  and  was  painted 
on  agent's  sign,  and  was  well  known  among 
business  men  to  exist.  First  Nat.  Bank  v. 
NeUon,  95  D.  400. 

Where  agent  lends  principal's  money, 
taking  note  to  himself,  note  belongs  to  prin- 
cipal, and  borrower  may  not  pay  agent  after 
he  has  been  informed  of  principal's  superior 
rights  and  has  received  notice  not  to  pay 
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igent.     Farmer$'  etc  Bank  ▼.  King,  98  D. 
216. 

The  words  **  agents  not  antborized  to  col- 
lect," in  large  print,  on  face  of  bill  of  goods, 
eonatitnte  oonclaaive  notice  to  purchaser  not 
to  pay  aaent  therefor.  McKindly  ▼.  Dun^ 
kam^  i2  R.  740;  Law  y.  Stokes,  90  D.  655. 

2.    When  Bound  by  AgenCt  A  eta, 

71.  When  principal  is  bound  by 
agent's  acta,  generiUly.*  —  Act  of  agent 
is  act  of  principal.     Dent  v.  King,  44  D.  638. 

Agent  for  two  principals  will  bind  one  for 
whom  he  chooses  to  act,  in  case  of  conflict 
of  interest  arising  between  the  two,  incapa- 
citating agent  from  acting  for  both.  iSAep- 
herd  v.  Lar^fear,  25  D.  181. 

Principal  is  bonnd  by  acts  of  his  agent 
done  within  regular  course  of  employment, 
even  though  done  in  opposition  to  his  special 
command,  if  this  command  was  not  known 
at  the  time  to  the  person  contracting  with 
agent.     Taj^uim  ▼.  Roche,  27  D.  387. 

Bank  is  liable  for  omissions  or  mistakes  of 
notary  to  whom,  as  its  agent,  it  has  intrusted 
a  note  left  with  it  for  collection.  Thompson 
▼.  Bank  qfS.  Carolina,  30  D.  354. 

Bona  fide  purchaser,  without  notice,  of 
personal  property  from  agent  will  be  pro- 
tected, where,  although  agent  is  intrusted 
with  possession  for  a  special  purpose,  prin- 
cipal has  by  his  act  or  conduct  allowed  agent 
to  appear  to  the  world  as  true  owner.  Car- 
mtchael  v.  Buck,  70  D.  226. 

Party  is  bound  by  contract  made  and  de- 
livered as  his  agreement,  when  person  hav- 
ing authority  signs  names  of  all  parties  to 
the  instrument.  FuUkear  v.  Randon,  70  D. 
281. 

Principal  is  liable  for  damages  sustained 
from  act  of  agent,  which  is  within  general 
scope  of  his  authority,  or  which  is  specially 
approved  by  principal.  Kline  v.  CeiUral  P, 
R.  R.  Co.,  99  D.  282. 

Where  contract  for  work  is  made  through 
agent  on  behalf  of  one  of  the  parties,  and  on 
completion,  the  parties  differ  in  their  under- 
standing as  to  price,  law  will  award  reason- 
able compensation,  although  it  may  exceed 
what  agent  was  authorized  to  offer.  Turner 
V.  Webster,  36  K.  251. 

Rule  of  respondeat  superior  is  applicable 
when  relation  of  principal  and  agent  or 
master  and  servant  exists;  but  not  when 
relation  is  that  of  contractor  only.  CUy  of 
Detroit  ▼.  Corey,  80  D.  78. 

Latter  relation  excludes  that  of  prin- 
cipal and  agent  or  master  and  servant,  in 
all  ordinary  transactions;  but  there  is  not 
necessarily  such  a  repugnance  between 
them  that  they  cannot  exist  together.     76. 

They  most  necessarily  exist  together, 
where  one  contracts  with  municipal  corpora- 
tion to  construct  a  sewer  in  a  street*    fh. 

*  Principal's  liability  on  different  contracts  of 
•gent,  see  note,  26  D.  6t>2, 66a. 


72.  When  he  ie   not^  ~  The  general 

rule  is,  that  to  charge  the  principal,  tht 
agency  must  be  proved  to  ba  oniTersal,  or 
the  dealing  must  be  within  tlie  agent's  ex- 
plicit powers.  Bkme  ▼.  PromdJU,  S  D.  546; 
Beats  v.  AUen,  9  D.  221;  Keeiter  ▼.  J/armd, 
56  D.  706;  McCoy  ▼.  McKowen,  59  D.  264. 

Person  for  whom  another  assumes  to  act 

as  agent  without  authority  is  not  bound  by 

latter's  acts,  unless,  on  full  knowledge,  hie 

afterwards    recognizes    and   adopts    them. 

WhUe  V.  Davidson,  63  D.  699. 

Agents  cannot  act  so  as  to  bind  principals 
where  they  have  or  represent  interests  ail- 
verse  to  principals.  IVasseU  v.  ReaffBm,  54 
D.  245. 

Vendor  of  merchandise  purchased  by  sab- 
agent  of  another  from  whom  it  was  oriered 
cannot  charge  person  in  whose  interest  pur- 
chase was  made,  although  sale  was  made 
with  knowledge  that  goods  were  destined 
for  use  of  such  person,  where  it  appears  that 
credit  was  eiven  directly  to  individual  from 
whom  goods  were  primarily  ordered,  and 
not  to  the  one  for  whose  use  they  were  in- 
tended, and  that  until  after  the  insolvency 
of  former,  no  attempt  to  hold  latter  respoo- 
sible  was  made.  iVeis  CasUe  Mfg*  Oo.  v.  Red 
River  R.  R.  Co.,  36  D.  686. 

A  book-keeper  in  a  bank  had  fraudulently 
entered  moneys  in  deposit-book  of  a  dealer, 
which  latter  had  intrusted  book-keeper  to 
deposit,  though  this  was  outside  of  letter's 
business,  and  the  money  not  given  at  the 
bank  or  during  banking  hours.  Checks  were 
drawn  by  dealer  according  to  credit  so 
given.  Held,  in  an  action  to  recover  amoaut 
of  the  checks,  that  book-keeper  did  not  act 
as  agent  of  bank  in  receiving  depoeits»  and 
dealer  was  liable  for  the  deficit  in  nia  deposit. 
AfanfiaUan  Co.  v.  Lydig,  4  D.  289. 

78.  When  bound  by  agent's  bill  or 
note.  —  Principal  is  not  liable  on  bill  drawn 
by  agent  in  his  own  name,  although  it  con- 
tains a  direction  to  drawee  to  charge  amount 
to  account  of  principaL  Bcmk  q/'BrOisk  A'. 
A.  V.  Hoojter,  66  D.  390. 

Bank  discounting  bill  drawn  by  agent  is 
his  own  name,  against  firm  of  which  princi- 
pal was  a  member,  and  accepted  by  nrm  in 
favor  of  another,  by  whom  it  was  indorsed, 
cannot  sustain  claim  against  estate  in  insol- 
vency of  principal  individually,  on  account 
of  an  original  indebtedness,  independent  of 
the  bill,  although  the  proceeds  were  applied 
to  his  use.     lb. 

Person  taking  note  of  agent  in  payment 
of  work  performed,  with  knowledge  of  prin- 
cipal's liability  therefor,  thereby  discharges 
such  liability,  and  he  cannot  afterward  re- 
scind contract,  and  bind  principal,  without 
his  knowledge  and  assent.  Paige  ▼.  SUmt, 
43  D.  420. 

Though  agent's  note  for  goods  sold  does 

not  bind  priuciual,  yet  if  gooias  wereactnalljf 

I  used  for  latter  s  iNWefit^  and  credit  was  not 
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[duATelj  given  to  agent,  principal  will  be 
liable  in  nn  action  for  goods  sold.  Penis  v. 
Stanton,  25  D.  658. 

Whether  credit  was  given  exclusively  to 
agent  is  a  qnestion  for  the  jury.     Ok 

A  merchant  abroad  writes  to  his  corre- 
spondent here  to  buy  grain  on  his  account, 
a.od  draw  bills  on  him  tor  the  amount;  agent 
can  draw  bilis  only  for  this  specific  purpose; 
and  if  third  person  sells  grain  to  agent  with- 
out dealing  with  him  in  that  capacity,  or  to 
principal,  he  cannot  recover  of  principal  on 
bills  drawn  on  principal  by  agent  at  time  of 
■ale  f or  pnrcbaae-money.  Biane  v.  Proudfit, 
*2  D.  546. 

74.  Whon  estopped  by  agent**  deal- 
ings. —  Principals  cannot  clear  themselves 
from  responsibility  for  acts  of  asents  by 
showing  that  they  authorized  act  done,  but 
did  not  intend  that  its  legal  consequence 
should  follow*  ChouUaux  T.  Letch,  57  D. 
ML 

Creditor  who  agrees  to  receive  in  discharge 
of  debt  proceeds  of  property  which  he  per- 
mits an  agent  to  take  out  of  the  state  to  be 
sold  cannot  attack  sale  made  by  such  agent, 
on  groand  that  latter  did  not  return  to  him 
proceeds  thereof.  MUesv,  Oden,  19  D.  177. 
Partners  who  have  authorized  their  agent 
by  written  power  of  attorney  to  draw  bills 
of  excliange  against  them,  and  paid  such 
bills  when  drawn,  thus  inducing  the  public 
to  believe  him  tiieir  agent,  cannot  avoid 
payment  of  bill  drawn  by  him  on  the  ground 
that  it  was  unauthorized  by  them.  CaUlweU 
V.  Neil,  99  D.  78S. 

Defendant's  agents  having  authority  to 
issue  bills  of  lading,  upon  delivery  to  him 
by  M.  of  a  forced  warehouse  receipt,  gave 
\L  bills  of  lading  for  goods  mentioned  in 
receipt,  knowing  that  he  intended  to  raise 
money  on  the  bills,  and  plaintiff  advanced 
money  to  M.  upon  the  security  of  the  bills. 
Held,  that  defendants  were  bound  by  their 
agent*a  acta,  and  estopped  from  denying  re- 
ceipt of  the  goods.  Armour  v.  Midiigan  Cen- 
tral IL  A  Co.,  22  R.  603. 

Plaintiff  consigned  a  piano  to  B.  and  E.,  a 
firm,  to  be  sold  for  cash.  With  the  assent  of 
E.,  B.  removed  it  to  his  house,  and  used  it 
there  for  nine  or  ten  months,  when  hu  sold 
It,  as  belonging  to  himself  or  hia  wife,  to  de- 
fendant, who  paid  him  a  fair  price,  and  pur- 
chased in  good  faith.  HeUi,  that  plaintiff 
coo  Id  not  recover  the  piano.  Dku  v.  C/dck' 
erituj,  54  R.  770. 

75.  When  he  may  repudiate  them. 
—  Principal  is  not  bonnd  under  doctrine  of 
estoppel  in  pai*,  where  agent  has  acted  in 
violation  of  his  authority.  8L  Louis  v. 
Gorman,  TI  D.  586. 

Individual  debt  of  agent  cannot  be  set  off 
against  debt  owing  to  principaL  Braden  v. 
Louiriana  In».  Co.,  20  D.  277. 

To  reliev'e  hiin^telf  from  liability,  principal 
Bsoet   denjr  agency   altogether;    he  cannot 
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deny  authoriW  of  agent  in  a  particular 
thing  only.     Joyee  v.  Dupk»n§,  11  D.  185. 

76.  when  bound  by  agent's  negli- 
gence.*—  Principal  roust  be  held  liable  if 
injury  is  to  result  to  another  from  the  omis- 
sions or  neglect  of  his  agents  Barber  v.  HaU, 
60  D.  301. 

Superior  is  liable  for  damage  resulting 
from  agent's  want  of  skill  and  due  cautioq 
in  doing  work,  but  not  for  willful  act  of 
agent.     M tares  v.  Ccmmuavmers,  49  D.  412. 

Principal  is  liable  for  agent's  act  in  set- 
ting prairie  on  fire  in  course  of  hia  employ- 
ment, if  done  carelessly  or  negligently,  or 
even  purposely,  if  with  a  view  to  benefiting 
or  protecting  principal's  interests,  but  not  if 
(lone  from  motives  of  malice  or  wantonness. 
Johnson  v.  Barber^  60  D.  416. 

Principals  are  liable  for  medical  services 
rendered  upon  their  credit  through  neglect 
of  agent  who  was  sent  to  employ  a  surgeon 
to  vitiit  a  bov  injured  while  in  their  service, 
and  was  told  to  inform  the  surgeon  that 
they  would  pay  him  for  the  first  visit,  but 
agent  neglected  to  do  so,  and  employed  sur- 
geon generally  to  attend  boy  so  long  as  he 
might  need  medical  aid.  Barber  ▼.  Uall,  60 
D.  301. 

Where  principal  directs  agent  to  get  team 
of  horses  belonging  to  another,  intending 
that  agent  shall  get  them  with  owner's  con- 
sent,  but  agent,  misapprehending  instruc- 
tion, takes  the  horses  without  leave,  and  in 
using  them  kills  one,  principal  will  be  liable 
for  its  value.     Moir  v.  Hopkins^  63  D.  312. 

Railroad  conipany  holds  out  its  agent  as 
competent  and  fit  to  be  trusted,  and  thereby, 
in  effect,  warrants  his  fidelity  and  good  con* 
duct  in  all  matters  within  the  scope  of  the 
agency.  Hence,  if  such  agent  is  guilty  of 
misconduct,  rashness,  or  negligence,  com- 
pany will  be  responsible  for  any  injury  re- 
sulting therefrom.  New  Orleans  etc  R,  B, 
Co,  V.  AlibrUton,  76  D.  98. 

Defendant  was  one  of  a  town  committee 
for  purpose  of  improving  a  pond  to  supply 
town  with  water.  It  was  found  necessarv 
to  clear  a  strip  of  land  on  shore  of  pon(i, 
and  land  was  purchased  by  town  for  the  pur- 
pose. The  committee  contracted  for  clear- 
ing the  strip  with  one  N.  at  an  agreed  price. 
N.,  after  preparation,  set  fire  to  the  brush, 
etc.,  on  strip,  and,  through  his  alleged  care* 
lessness,  fire  escaped  and  destroyed  plaintiff's 
timber  and  fences.  Beld,  that  defendant 
was  not  liable  for  negUgenoe  of  N.  by  reason 
of  any  relation  between  him  as  committee 
and  K.  as  contractor,  N.  having  exclusive 
control  of  clearing  under  the  contract. 
WrifjfU  V.  Holbrook  13  R.  12. 

A  corporation,  established  for  maintenance 
of  public  charitable  hospital,  which  has  ex- 
ercised due  care  in  selection  of  its  agents^ 
is  not  liable  for  injury  to  patient  caused  by 

*  Liability  of  principal  for  omission  of  duty  bj 
agent,  see  note,  M  B.  2Sfr-236. 
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their  negligence,  nor  for  unauthorized  as- 
samption  oi  one  of  the  hospital  attendants 
to  act  aa  a  surf^eon.  McDonald  v.  Mcub,  Oen, 
ffomUal,  21  R.  529. 

77.    wrongful  acts.  —  Principal  is 

liable  to  third  persons  in  civil  snit  for  frauds, 
deceits,  concealments,  misrepresentations, 
torts,  negligeuces,  and  other  malfeasances  or 
misfeasances  and  omissions  of  duty  of  agent, 
in  the  course  of  his  employment,  although 
principal  did  not  authorize,  or  justify,  or 
participate  in,  or  indeed  know  of  such  mis- 
conduct,  or  even  if  he  forbade  the  acts  or 
disapproved  of  them.  Oerhardt  ▼.  Boat- 
man  a  Saving  InatUutumt  90  D.  407;  Moir  v. 
HopHna,  63  D.  312. 

Principal  must  be  held  responsible  where 
his  employment  afforded  agent  means  or  op- 
portunity which  he  used  while  so  employed 
m  committing  injury  on  third  person,  and 
willful  trespass  or  injury  of  agent  derived 
from  authority  confided  to  him  by  principal, 
as  a  source  of  power  in  the  exercise  of  his 
master's  employment,  makes  principal  re- 
Bponsible.  New  Orleam  etc  k,  R.  Co.  ▼. 
A  llhnUon,  75  D.  98. 

Where  agent  fraudulently  misappropriates 
negotiable  collaterals  deposited  with  him  on 
loan  of  principal's  moneys,  principal  is  an- 
swerable for  the  value.  Reynolds  v.  WiUe^ 
36  R.  678. 

Where  clerk  of  railway  company  is  in- 
trusted with  general  duty  of  getting  up 
evidence  for  company  in  cases  where  it  is 
lued,  without  special  directions,  if  he  wrong- 
fully and  without  authority  offers  money  to 
a  witness  to  suppress  or  influence  his  testi- 
mony, evidence  of  that  fact  is  competent 
against  company.  Chicago  City  B*y  Co.  v. 
ScMahon,  42  R.  29. 

78.   frauds. * — Principal  is  liable  for 

agent's  fraud,  tort,  or  negligence,  though 
committed  without  principal's  participation 
or  consent,  if  it  is  done  in  course  of  employ- 
ment, and  not  a  willful  departure  from  it. 
Johnson  V.  Barber^  50  D.  416;  Locke  v. 
SCeams,  35  D.  382;  Henderson  v.  San  Antonio 
etc.  R,  R,  Co.,  67  D.  675. 

Principal  is  liable  for  agent's  failure  to  dis- 
close to  purchaser  of  sheep,  which  he  is 
authorized  to  sell,  fact  that  they  are  di- 
seased, where  that  fact  is  known  to  agent, 
and  for  all  damafirea  occasioned  thereby. 
Jf'ffrey  v.  Bigehw,  28  D.  476. 

Judgment  against  agent  for  fraud  com- 
mitted by  him  within  scope  of  agency,  being 
wholly  unpaid,  is  no  bar  to  action  against 
principal  for  same  fraud.  Maple  v.  Railroad 
Co,  48  R.  685. 

Fraud  of  agent  in  effecting  sale  cannot  bo 
imputed  to  innocent  principaL  Kennedy  v. 
McKay,  39  R.  581. 

Principal  cannot  be  arrested  under  New 
York   Code  of   Procedure,   section   179,  for 

*  Kraudn  of  a?ent,  liability  of  principal  for,  aee 
note.  02  D.  bl,  b6. 


frauds  committed  without  his  knovl^lge  « 
authority  by  ag«nt  in  purchaaiiup  goods  for 
him.     Hathaway  v.  Johnmm,  14  R.  188. 

Station  agent  of  a  railroad  company,  ka*^- 
ing  authori^  to  si^  bills  of  lading,  fnnJs 
lently  signed  and  issued  one  for  soods  aerer 
received  for  transportation,  and^oonsigneei 
therein  made  advances  on  faith  of  such  lul 
Held,  that  railroad  company  wma  not  lia'aii 
therefor.  Balttmort  S  Ohio  B,  B,  Co.  ^. 
Wilkens,  22  R.  26.* 

Defendants,  owners  of  %  eheeae  betofv, 
leased  it  to  C,  who  agreed  to  mannfactore 
into  cheese  milk  furnished  by  di^endaais 
and  others,  at  specified  rmto  per  hnBdre>d 
pounds.  C.  had  employment^  payment,  koA. 
control  of  necessary  help  to  carry  on  tir 
work,  and  no  right  of  saperviaion  was  n- 
served  by  defendants.     Sale  of  cheese  wbea 

Srepared  for  market  was  oondncted  hy 
efendants,  who  represented  it  to  be  of  gooi 
quality.  Held,  that,  as  to  the  public  aoi 
plaintiff,  a  purchaser,  defendants  as3na.«<i 
character  of  principals,  and  were  liable  for 
fraud  of  G.  or  his  subordinates  in  manufac- 
ture of  the  cheese.  Durst  v.  Bitriom,  7  R. 
428 

79.  crimM.  —  Principal    is   liaUe 

criminally  for  those  acts  of  agent  in  which  he 
participated,  and  such  participatioo  may  be 
shown  Dy  circumstantial  evidence.  Com.  r. 
Oillesfrie,  10  D.  476. 

Prmcipal,  to  be  punished  criminally,  most 
have  directly  participated  in  the  act,  or  hare 
given  such  assent  or  concurrence  thereto  u 
would  involve  him  morally  in  guilt  of  the 
act.     Com.  v.  Nichols,  43  U  432. 

Principal  ii  liable  criminally  for  unlavfal 
sale  of  liquor,  made,  with  his  oonsent,  bj 
agent,     lb. 

Where  agent  innocently  commits  crime  at 
instigation  of  principal,  latter  is  answerable 
as  principal;  but  if  ssent  is  a  guilty  actor, 
he  is  deemed  principu  offender,  and  bit  in- 
stigator is  an  accessary  befoce  the  fact 
People  V.  Adams,  45  D.  468. 

If  provisions  sold  for  consnmptioii  sre  so- 
sound,  and  seller,  or  tliose  employed  by  hnti 
in  preparing  them  for  market,  might  have 
known  it  by  exercise  of  ordinary  care  an  i 
diligence,  principal  is  criminally  liable. 
whether  in  point  of  fact  he  knew  it  or  so: 
But  not  so  ii  defendant  did  not  know  it,  ui*i 
could  not  have  known  it  by  ofdinary  a£-> 
proper  prudenoe  and  care.  Huuter  r.  Si^if* 
73  D.  164. 

80.  When  bound  by  ag«nt*s  admit- 
sionB.t  Admissions  of  agent,  while  acun^ 
in  course  of  his  employment,  are  evideo<Y 
against  principaL    Mather  v.  Phelps^  1  D.  ^■ 

But  only  when  they  constitute  a  part  o: 
the  rf «  fi^estos.  They  must  aooompanj  t^'' 
transaction  in  which  the  agent  acted;  i»^ 
what  be  states  at  a  subsequent  time  ia  ins^ 

•  See  note,  68  B.  4Ri.  454. 
t  Bee  note,  58  JK  77»-7n> 
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miaubla.  Cdnverm  ▼.  Btumriek,  90  D.  230; 
^6£ierif  ▼.  Bmrk$,  12  D.  325;  />at«f  t.  YT/uYe- 
anie^  25  D.  138;  ^irU  NaL  Bank  ▼.  Ocean 
Nai.  Bamk,  19  B.  181. 

Foundatiozi  for  admittiiig  in  eridence 
agent's  adnusdoiis  against  principal  must  be 
laid  by  first  proving  facts  which  render  such 
admiaaions  competent.  Moore  ▼.  BtUis,  53 
D.  771. 

81.  or  dedarations. — What  agent 

says  while  acting  within  scope  of  his  author- 
ity is  admissible  against  principal,  as  part  of 
tbe  rm  getta^  bnt  not  statements  or  repre- 
sentations  made  by  him  at  any  other  time. 
And  dedaratioiis  made  by  officers  of  corpo- 
rmtioos  rest  upon  same  principles  as  apply  to 
otber  agents.  Peniuyftxifila  B.  R.  Co.  v.  Book*, 
98  D.  229.  &  P.,  as  to  the  first  point,  ThaU- 
kimer  ▼.  Brinckerhoff,  21  D.  155;  Hubbard  v. 
Elmer,  22  D.  590;  StockUm  ▼.  DemtUh,  32  D. 
735;  Stik$  ▼.  WfsUm  B  B.  Co,,  41  D.  486; 
Moore  ▼.  Bettis,  53  D.  771;  Cobb  ▼.  Johnson^ 
G2  D.  457;  Byrnham  ▼.  ElU%  63  D.  625;  Tut- 
tU  T.  Brown,  64  D.  80;  Voweia  Falls  Af/g.  Co. 
T.  BogerB,  65  D.  602;  Ant/tony  v.  EaMtaftrook^ 
91  D.  702;  Bumtide  v.  Grand  Trunk  By 
fa,  93  D.  474;  Sweetland  v.  IlUnois  etc.  Tel. 
Co.,  1  R.  285;  JTef^  t.  Boston  etc  B.  B.  Co,, 
24  R.  19. 

Declarations  of  agent  which  relate  to  the 
past,  or  are  mere  recital  of  what  has  been 
done,  are  not  admissible  against  principal, 
althoaf(h  agency  existed  at  that  time  and 
still  continues.  Bumham  v.  BUm,  63  D.  625. 
Agent's  declarations  about  principaVs  busi- 
ness while  engaged  therein  are  admissible  in 
eridencs  acainst  principal,  not  as  mere  dec- 
laratiooSfe  but  as  explaining  character  and 
quality  of  the  act  Dkk  w.  Cooper,  64  D. 
652. 

Agent's  declarations  do  not  bind  principal 

under  any  circumstances  until  the  agency  is 

first  clearly  established.    Marshall  v,  Hanfy, 

M  D.  92;  Coueta  Falls  Mfg.  Co.  t.  Bogers, 

65  D.  602. 

Terms  of  sale  as  stated  by  seller's  agent 
and  purchaser  in  each  other's  presence  to 
witness  to  the  bargain,  called  by  their  agree- 
ment, during  and  as  part  of  the  negotiation, 
and  bef(xe  its  completion,  are  competent 
evidence  against  principaL  ThttUe  v.  Brown, 
&4  D.  80. 

Real  owner  of  note  must  suffer  conse- 
quences of  agent's  declarations  if  he  permits 
a^ent  to  act  as  principaL  Beed  v.  Vancleve, 
il  D.  369. 

Declarations  of  general  freight  aizent  of 
railroad  company  concerning  goods  delivered 
to  him  for  transportation  are  admissible 
against  company,  when  made  while  goods 
are  in  transit  and  carrier's  duty  still  con- 
tinues, although  made  eight  months  after 
goods  were  so  delivered  to  him.  BumsUlt 
w.  Cranl  Trvnk  B'y  Co.,  93  D.  474. 
83.  — ^-  or  'represezLtations.  —  Repre- 
italitfus  made  by  agent  at  time  he  is  oon- 
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tracting  for  principal  constitute  a  part  of  the 
contract^  and  are  admissible  against  principal 
as  a  part  of  the  res  gettias;  but  if  made  after 
contract  has  been  completed,  they  are  not 
binding  upon  or  admissible  asevidebce  against 
principaL  Haven  v.  Brown,  22  D.  208;  Smith 
V.  Cooke,  100  D.  58. 

Principal  is  liable  in  damages  for  fraudu- 
lent misrepresentations  of  agent  within  scope 
of  his  authority,  although  made  without 
knowledge  of  prmcipaL  Bhoda  v.  Annis,  46 
R  354. 

Corporation  is  liable  for  agent's  acts,  dec- 
larations, and  false  representations  to  same 
extent  as  natural  persons.  Henderson  v.  San 
Antonio  etc  B.  B.  Co.,  67  D.  675.  But  com- 
pare Lamm  v.  Port  DeposU  etc  Au\  33  R 
246. 

88.  Effect  of  notice  to  agent.*— No- 
tice to  agent  in  transactions  for  which  he  is 
employed,  and  within  scope  of  the  authority 
coimded  to  him,  ii  notice  to  principal,  and 
applies  equally  to  a  corporation  as  to  a  nat- 
ural person.  Na»h»UU  etc  B.  B.  Co.  v.  i?/- 
lioU,  78  D.  506;  Beynolds  v.  Ingersoll,  49  D. 
57;  Farmers'  etc  Bank  v.  Payne,  68  D.  362; 
Hunter  v.  Watson,  73  D.  543. 

The  general  rule  is  subject  to  the  limits- 
tion  that  the  notice  must  be  to  asent  when 
acting  within  scope  of  asency,  and  must  re- 
late to  business  in  whidi  he  ii  engaged  by 
authority  of  principal.  Congar  v.  Chkago 
etc.  B'y  Co.,  1  R.  164;  Boss  v.  Houston,  59  D. 
231;   Weisser  v.  Denison,  61  D.  731 ! 

Rule  applied  to  an  agent  who  ships  goods 
with  knowledge  of  a  notioe  limiting  carrier's 
liability.    BlumefUhal  v.  Brainard,  91  D.  349. 

Notice  to  agent  who  negotiates  sale  of  in- 
toxicating liquors  is  notice  to  principal  of 
fact  that  thiid  person  had  no  license  to  buy 
or  hold  liquors  for  purpose  for  which  they 
were  bought,  where  agency  is  general,  and 
agent  assumes  to  sell  to  such  persons.  Bado- 
man  v.  Wright,  65  D.  187. 

Notice  given  to  agent  employed  to  purchase 
property,  of  any  defect  in  title  or  quality  of 
the  property,  is  notice  to  principal,  in  any 
controversy  between  him  and  vendor,  in  re- 
lation to  such  property.  Boss  v.  Houston,  59 
D.  231. 

Constructive  notice  of  contents  of  deed  be- 
cause known  to  one's  agent  is  not  implied  in 
favor  of  vendor  and  against  vendee,  so  as  to 
preclude  latter  from  relief  from  his  contract 
with  former.  Champlkn  v.  LayUn,  31  D. 
382. 

If  subsequent  purchaser  have  notice  at 
time  of  his  purchase  of  prior  unregistered 
deed,  it  is  the  same  to  him  aa  if  such  deed 
had  been  registered;  and  if  agent  of  such 
subsequent  purchaser,  at  time  of  making 
purchase,  knows  of  prior  unregistered  deed, 

*  Notice  to  ssent,  when  Imputed  to  principal, 
Bee  note,  M)  R.  822-S81. 

Norioe  to  ofHcei  or  agent  of  corporation,  when 
aflecti  hU  principiU,  lee  note» »  D.  IS^VXk 


332  AGENCY,  IV,  2,  3. 

Vol  Index  to  Hot«s  In  Am«iieftn  DcotslonB  and 


it  is  same  as  notice  to  principal.     Jackson 
w.  Sharp,  6  D.  268. 

General  superintendent  of  corporation  con- 
veyed to  it,  with  warranty,  lands  which  he 
had  purchased  in  his  own  interest,  and  which 
were  subject  to  a  lease  executed  by  a  prior 
vendor,  of  which  superintendent  Iiad  actual 
notice  when  he  purchased,  and  which  was 
recorded,  but  not  acknowledged  and  ceriitied 
as  required  by  law.  lleid,  1.  'I  hat  the  knowl- 
eilge  of  superintendent  could  not  be  im- 
puted to  corporation;  and  2.  That  record  was 
not  notice  to  corporation.  Wiekersfiam  v. 
CMcago  Zinc  Co.,  26  R.  784. 

3.  Rights  cmd  Liahilities  qf  Wndisdosed  Prin- 

cipaL 

84.  Bight  to  sue  on  ageiit*8  contract. 
—  Parol  contract  entered  into  by  agent, 
without  disclosing  his  agency,  may  be  sued 
on  by  principaL  GUipm  v.  HowtU,  45  D. 
720. 

Upon  sale  of  personal  property  by  parol, 
title  may  vest  in  nndisclosed  principal  for 
whom  apparent  purchaser  is  negotiating  as 
agent,  and  principal,  though  unknown  to 
seller,  may  vmdicate  by  suit  in  his  own  name 
his  rights  in  the  property.  Tainter  v.  Lom- 
biird,  87  D.  652;  Cwhing  v.  Rice,  71  D.  579. 

Agent  may  sell  property  of  principal  with- 
out disclosing  fact  that  he  acts  as  agent,  or 
that  property  is  not  his  own,  and  principal 
may  maintain  action  in  his  own^name  to  re* 
cover  p'rice.  If  purchaser  says  nothing  on 
the  suuject,  he  is  liable  to  unknown  prin- 
cipal.     WinehMter  ▼.  Howard,  93  D.  93. 

Fact  that  agent  may  be  personally  held 
upon  contract  for  sale  of  personal  property 
does  not  prevent  undisclosed  principal  from 
sumg  upon  the  contract.  Hunter  v.  Uiddings, 
93  D.  54. 

An  attorney  at  law,  being  intrusted  with  a 
note  for  collection,  deposited  it  in  bank  for 
collection,  without  stating  on  whose  account. 
Bank  collected  it  and  applied  amount  on 
debt  of  attorney  to  bank.  Attorney  becom- 
ing bankrupt,  bank  made  settlentent  with 
his  assignee,  including  amount  of  note.  A 
year  afterward,  but  as  soon  as  he  learned  of 
collection  of  note,  owner  demanded  proceeds 
of  bank,  which  being  refused,  he  brought 
suit  therefor.  Held,  not  maintainable. 
Wood  V.  BoylMon  Nat.  Bank,  37  R.  366. 

S.,  being  W.*s  agent  to  sell  a  pair  of  oxen, 
concealed  his  agency  in  attempting  to  sell 
them  to  H.,  and  in  answer  to  II. 's  inquiries, 
made  representations  tending  to  induce  H. 
to  believe  that  they  were  the  ]>roperty  of  S. 
himself,  and  not  of  W.,  with  whom  H.  would 
not  have  knowingly  contracted,  for  private 
reasons,  and  agreed  "that  H.  might  drive 
them  home,  and  that  he  would  give  H.  a  bill 
of  sale  of  them  the  next  day,  or  that  H. 
might  drive  them  back  if  he  did  not  then 
find  tilings  as  S.  ha<l  told  him."  H.  drove 
them  home,  and  dibcovcriug  the  same  even* 
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ing  that  W.  claimed  to  own  them,  and  tfel 
they  had  never  been  the  property  of  8l,  fe; 
that  reason  drove  them  back  noxt  morobg, 
and  refused  to  take  a  bill  of  tale  oitber  m 
S.'s  or  W.*s  namo.  In  an  actioa  by  \V. 
against  H.  for  theprioe^  — keid,  that  it  sLooM 
have  been  left  to  the  jury  to  deterniise 
whether  the  minds  of  the  psj-tien  really  met, 
and  if  so,  what  the  contract  wns;  further, 
that  upon  the  whole  eyidenoe  they  would  U 
justified  in  finding  a  verdict  for  defendant. 
Winchester  v.  Howard,  93  D.  93. 

85.  Subject  to  oftet  of  agent's  debt.* 

—  If  agent  contracts  without  diedosing  hn 
principal,  latter  may  maintain  actioo  on  the 
contract,  subject,  however,  to  any  aet-f^  or 
defense  which  existed  against  agent  befc«« 
principal  was  disclosed.  TuU  v.  Brmen,  IS 
D.  33;  Gardner  y,  AUen,  41  D.  i^ 

Where  affent,  havin|f  authority  to  sell,  bet 
having  neither  possession  nor  indieia  of  prop- 
erty, sells  in  his  own  name,  without  discUts- 
ing  principal,  purchaser  may  not  aet  off  debt 
due  him  from  agent  in  action  by  principal 
for  contract  price.  Bemshoum  v.  Abbott,  4^ 
R.  789. 

86.  When  liable  on  agenfta  contract. 

—  Contract  by  agent  in  his  own  name  btmia 
principal,  though  he  appeared  to  aet  wholly 
for  himself.     Violea  v.  Powell,  02  D.  548. 

Person  dealing  with  agent  of  undisclosed 
principal  may,  upon  discovering  nriocipal, 
recover  from  him,  although  he  had  debited 
agent,  provided  state  of  account  between 
principal  and  agent  is  not  altered  to  prejndics 
of  former.  But  if  he,  knowing  that  he  is 
dealing  with  agent,  and  who  principal  is. 
makes  a^ent  his  debtor,  he  cannot,  opr-D 
agent's  failure,  charge  principaL  deahnd  v. 
Walker,  46  D.  238.  S.  P.,  as  to  first  point. 
Beebee  v.  Robert,  27  D.  132;  Bpiaeopal  Vknrrk 
V.  Wiley,  30  D.  386;  Smith  v.  Plttmmer,  ^ 
D.  630;  Henderson  v.  Mayhem,  41  D.  4^. 

Where  agent  buys  personal  property  in 
name  of  principal,  without  iuaicating  hii 
agency,  principal  may  be  held,  if  he  after- 
wards recognizes  and  acts  upon  contract 
Hunter  V.  Oiddmgs,  93  D.  54. 

Principal,  though  not  disclosed  at  time  o! 
transaction*  is,  when  discovered,  generally 
liable,  unless  clear  intent  ia  shown  to  give 
exclusive  credit  to  agent,  or  such  intent  i^ 
to  1)0  inferred  from  custom  of  trade.  Toi/^ti^ 
V.  PrendergoKt,  38  D.  618. 

Payment  to  journeyman  discharses  any 
obligation  to  paymaster  for  work  done  l»y 
him,  where  contract  was  made  with  such 
journeyman  supposing  him  to  be  prineipit 
and  payment  was  made  without  notice  d 
any  claim  of  a  master.  Copeland  v.  TimrA- 
stone,  60  D.  181. 

Agent  appointed  by  parol,  without  disdos- 
ing  agency,  made  in  his  own  name  a  oontnft 
under  seal  for  purchase  of  real  eetate.    iieid, 

•  See  note  on  set-off  by  purchaser  fron 
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that  contract  wu  not  enforceable  against 
priucipal  either  as  a  contract  under  seal  or 
u  a  simple  one.  Briggt  w.  Parlridgef  21  R. 
617. 

Plaintiff  sent  wheat  to  M.,  to  be  shipped 
to  Europe  and  sold  on  his  account.  M. 
shipped  part  of  it  in  his  own  name  on  a  ves- 
sel of  which  defendant  was  master,  defendant 
having  no  koowledge  or  notice  of  plaintiff  s 
ownenhip.  When  Uie  carffo  was  half  loaded, 
M.  became  insolvent,  and  refused  to  com- 
plete the  loading.  Held,  that  defendant  had 
s  lien  on  the  wheat  on  board  for  freight  and 
chsrges.    i^oyet  ▼.  Campbell,  36  K.  43. 

A  written  contract  not  under  seal  pur- 
ported to  be  made  by  A,  and  was  signed, 
**A,  sf^t."  A  was  in  fact  contracting  for 
his  wife,  ani  plaintiff  knew  it  Held,  that 
plaintiff  might  recover  against  the  wife. 
BywgUm  v.  Simpmm,  45  B.  314. 

87.  When  creditor  may  sue  eitlier 
principal  or  agent.  —  Where  one  selh 
^uods  to  another,  who  informs  him  that  he 
IS  baying  as  agent  for  a  third,  but  does  not 
disclose  principal's  name,  and  seller  does  not 
nqairs  the  name  nor  know  who  principal  is, 
W  takes  agent's  note  for  the  price,  he  may 
itiH  elect  to  hold  principal  Merrill  v.  Ken- 
|m,40K  174. 

Principal,  when  discovered,  is  bound, 
tboagh  agent  bays  in  bis  own  name,  unless 
reodor  electa  to  treat  agent  as  his  debtor,  or 
ules  principal  bas  settled  with  agent  owing 
to  receipts  or  other  documents  furnished  by 
rendor.    Hfde  v.  Wolf,  23  D.  484. 

If  a  person  sells  goods,  believing  he  is  deal- 
ing vith  principal,  but  finds  person  is  but 
igest  for  third  party,  he  may  recover  the 
pQiebase-voney  from  either  principal  or 
■gent    Bacfm  v.  Sondley,  51  D.  646. 

If  principal  rescind  agent's  purchase,  and 
•eOer  sae  agent  in  trover,  tnat  act  is  an 
Maeat  to  the  rescission.     lb. 

Upon  agent's  disclaimer  of  purchase  on 
u*  ovQ  account,  made  with  consent  of  sell- 
er, principal^  having  also  disclaimed,  goods 
lold  will  be  in  possession  of  agent  on  deposit 
wr  teller,  and  trover  may  be  maintained  for 
then.   A. 

4.  RattfieaUcm. 

W.  General  principles.  —Ratification 
«  an  act  must  be  in  the  particular  mode  or 
lonnneosssary  to  confer  an  authority  to  per- 
form It,  in  the  first  instance.  Denpalch  Line 
^'^^an^Mfg,  Co,,  37  D  203. 

Katifieation  procured  by  misrepresenta- 
won  la  nevertheless  effectual  and  binding  if 
iwtiei  to  be  benefited  by  it  did  not  partici- 
pate in  the  misrepresentation.  Fiipalrick 
**«AooiOwBm*r»,  46D.  76. 

I^tract  entered  into  by  one  professing  to 
J«  on  behalf  of  another,  but  without  au- 
Hionty  inay  be  adopted  by  principal  while 

5  ■till  in  force,  as  between  professed  agent 
^othsr  party.    Miuon  w.  Caldwell,  4»  D. 


Party  charged  as  principal  mudt  adopt  or 
repudiate  act  of  pretended  agent  altogether; 
he  caanot  separate  it  by  ratifying  what  is 
beneficial  to  nimself  only,  and  repudiating 
the  remainder.     Tavlorv.  Conner,  97  D.  419. 

If  a  man's  name  be  signed  to  a  contract 
without  his  anthority,  he  may  render  him- 
self liable  on  the  contract  by  ratifying  it 
without  a  new  consideration.  FirU  Nat. 
Bank  v.  Gay,  21  R.  430. 

89.  What  amounts  to  ratification, 
generally.* — Ratification  of  demand  made 
by  one  purporting  to  act  for  another  may  be 
made  by  latter  by  adopting  action  founded 
upon  such  demand.  Town  qf  Qrafton  v. 
FoUanibee,  41  D.  736. 

Thus  a  leasing  of  lands  by  a  person  nnau- 
thorized  may  be  ratified  by  owner  accepting 
rent  as  it  becomes  due.  McDowell  v.  a  imp- 
son,  27  D.  338. 

Accepting  and  retaining  benefits  of  unau- 
thorized contract  of  agent,  with  full  knowl- 
edge of  all  circumstances,  constitutes  ratifi- 
cation. Chiliek  V.  Orover,  97  D.  728;  De- 
spatch Line  v.  Bellamy  M/j.  Co.,  37  D.  203. 

Bank,  by  defending  suit  brought  to  re- 
cover land  acquired  l>y  it  through  agent, 
recognizes  authority  and  acts  of  agent  in 
making  such  acquisition.  Laihrop  v.  Com- 
mercial Bank,  33  D.  481. 

If,  in  consequence  of  a  notorious  agency, 
agent  is  in  habit  of  drawing  bills,  which 
priucipzkl  has  regularly  paid,  this  is  such  an 
affirmance  of  his  power  to  draw  that  princi- 
pal will  be  bound  to  pay  other  bills,  though 
agent  should  misapply  money  raised  by  such 
bale.     Hooe  v.  OxUy,  1  D.  425. 

Defendant's  agent,  in  procuring  plaintiff's 
promissory  note,  signed  a  receipt  in  name  of 
principal,  containing  an  undertaking  that 
note  should  be  protected  at  maturity.  He 
was  not  authorized  to  sign  such  a  receipt; 
but  defendant  used  note  in  his  business,  and 
plaintiff  was  obliged  to  pay  it  at  maturity. 
Held,  that  defen£knt  was  liable  on  the  con* 
tract  contained  in  the  receipt.  MundorffY, 
Wickersluim,  3  R.  631. 

90.  Wliat  does  not. — Where  attorney 
in  fact,  in  excess  of  authority,  conveys  lands 
of  principal,  and  principal  himself  afterwards 
sells  other  lands  of  his,  adjoining  thereto, 
and  describes  it  as  bein^  bounded  by  land 
deeded  by  attorney,  this  is  not  a  ratification 
or  confirmation  of  the  unauthorized  sale. 
Rice  V.  Taveinier,  83  D.  778. 

Unauthorized  act  of  agent  in  making  ac- 
commodation note  in  principal's  name  is  not 
ratified  because  part  of  proceeds  are  paid  by 
the  accommodated  party  to  agent  in  satis- 
faction of  an  unauthorized  loan  of  principal's 
money  previously  made  by  agent,  and  be- 
cause principal,  upon  disavowing  act  of  agent 
in  executing  the  accommodation  paper,  does 
not  voluntarily  offer  to  repay  this  money  to 

*  Ratification  of   unauthorized  execution  ef 
wiittea  Instrument,  see  note*  27  D.  MHM&. 
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person  who  discounted  the  paper;  for  the 
money  was  not  obtained  by  principal  through 
the  unauthorized  act  of  agent,  but  was  re- 
ceived by  the  voluntary  appropriation  of  the 
person  for  whose  sole  beneat  tbe  notes  were 
discounted,  in  satisfaction  of  a  precedent 
debt  contracted  without  the  knowledge  or 
authority  of  principal.  OuUek  t.  Orover,  97 
D.  728. 

One  who  was  in  possession  of  plaintiff's 
horse  sold  him  to  defendant  without  plain- 
tiff's authoritv,  receiving  in  payment  a  oneck, 
which  he  indorsed  and  gave  to  plaintiff  in 
payment  of  »  debt  he  owed  him.  Plaintiff, 
in  ignorance  of  the  sale,  collected  the  check, 
and  applied  the  proceeds  to  the  payment  of 
that  dent.  In  an  action  to  recover  the  value 
of  the  chattel,  —  held,  that  plaintiff's  receipt 
and  collection  of  the  check  were  not  a  ratifi- 
cation of  the  sale,  and  that  he  had  a  right  to 
appropriate  the  check  to  the  extinguishment 
of  the  debt  in  payment  of  which  it  was  given 
him.     Tliocher  v.  Pray,  18  R.  4S0. 

A  mortgage^  conditioned  to  tecnre 
payment  of  notes  executed  by  P.,  mort- 
l^agor's  son-in-law,  in  name  of  mortgagor, 
but  which  were  in  fact  unauthorijEed,  was 
executed  at  P.'s  request,  upon  lands  which 
P.  really  owned,  but  title  to  which  had  been 
taken  in  mortgagor's  name  without  his 
knowledge,  mortgagor  supposing  the  mort- 
gage was  for  benefit  of  P.  or  his  wife.  In  an 
action  against  mortgagor  on  the  notes,  he 
testified  that  he  did  not  suppose  mortgage 
was  given  to  secure  notes  purporting  to  be 
made  by  him.  The  notes  were  not  given  in 
his  business  nor  for  his  benefit,  nor  did  it 
appear  that  he  ever  received  any  benefit 
from  them.  Held,  that,  to  constitute  a  rati- 
fication, the  act  must  have  been  deliberate, 
intentional,  and  with  knowledge  of  all  the 
circumstances,  and  that  the  evidence  war- 
ranted a  finding  that  the  mortgagor  did  not 
ratify  P.'s  acta.  Craighead  ▼.  Petermm,  28 
R.  150. 

91.  Wlien  implied  or  inferred,  gen- 
erally. —  Ratification  may  be  either  express 
or  implied;  express,  as  by  words,  spoken  or 
in  writing;  implied,  as  from  the  conduct  of 
principal  in  receiving  benefit  of  act  after  full 
Knowledge  of  all  facts.  Taylor  ▼.  Conner, 
97  D.  419;  Si^niawiki  v.  Plasson,  96  D.  382. 

Unauthorized  act  may  be  ratified  by  im- 
plication, if  principal  does  not  repudiate  the 
act  as  soon  as  fully  informed;  although  an 
affirmative  ratification  is  necessary,  if  act  is 
done  by  a  stranger  in  the  name  of  another, 
to  bind  Utter.  Ward  v.  WUUams,  79  D. 
385. 

Assignor,  by  remaining  in  possession  of 
goods  to  dispose  of  them  as  agent  for  trustee, 
is  deemed  prima  /ode  to  have  conducted 
himself  in  dealing  with  them  in  accordance 
with  an  understanding  with  principal,  who 
is  bound  to  take  notice  of  the  manner  in 
which  agent  conducts  himself  in  hitf  employ- 


ment, and  who  is  presumed  to  have  Mwfiito<l 
to  his  aots.     Ltim  v.  Wriig^  70  D.  282: 

92. from  acquiiMoenoa.  —  Assent 

of  principal  to  agent's  unauthorised  act  maj 
be  presumed  from  acquiescence  after  nodoe; 
but  there  can  be  no  binding  ratifioation  witli- 
out  full  knowledge.  Meem  v.  Jiedhek^  84  D. 
611. 

Acts  of  aoquiesoenoe  de  not  ratify  unau- 
thorized contraot,  but  rather  aathocue  jud^^ 
and  juries  to  presume  oonsent  or  ratificatiML 
Mayor  (/Baltimore  v.  BeynoUU,  83  D.  635. 

Where  principal  authorises  affent  to  raise 
money  in  particular  way,  whioh  latter,  bem^ 
unable  to  do,  raises  it  in  another  way  uo 
more  burdensome  to  principal,  who.  wbea 
informed  of  what  has  been  done,  makes  no 
objection,  he  will  be  bound  by  the  tiansao* 
tion.     Lee  v.  Fontaine,  44  D.  505. 

Where  station  agent,  without  express  aa- 
thority,  engaged  surgeon  to  attend  employtat 
for  injury  sustained  in  aerrioe  of  eompany, 
and  superintendent  knew,  and  did  not  o'b. 
ject  to  it,  but  told  surgeon  that  he  would  he 
paid,  this  will  warrant  a  finding  that  com- 
pany ratified  such  employment.  Cairo  etc 
E.  B.  Co.  V.  Mahaney,  25  R.  299. 

98.  from    longr  nlance.*  —  One 

who  permits  another  to  hold  himself  oat  t« 
worla  as  agent  adopts  latter 's  acta,  and  wtU 
be  bound  to  person  who  gives  credit  to  him 
in  capacity  of  agent.  PursUy  v.  Morrw*t», 
63  D.  424;  THer  v.  Lampoon,  82  D.  G34;  PkU 
V.  Shubert,  30  D.  718. 

Principal's  mere  delay,  for  reaeooable  time, 
to  disapprove  agent's  unauthorised  aet  is  not 
conclusive  evidence  of  ratification;  and  it  is 
error  so  to  instmct  the  jury.  J?eeie  v.  Jifti* 
joci,  84  D.  611;  bat  see  PUU  ▼.  8k»Aeri,  30 
D.  718. 

Long  silence,  to  eonstitato  ratifioation  of 
unauthorised  act,  is  not  confined  to  cases 
where  relation  of  principal  and  agent  exists 
between  person  doing  the  act  and  pence 
affected  by  it;  such  conduct  is  evideuue  of  a 
ratification,  more  or  less  expressive,  aoconl- 
ing  to  the  circumstances  under  which  it 
takes  place.  PftHadelphia  eie.  JL  JL  Oo.  w, 
Cowell,  70  D.  128. 

Ratification  of  unauthorised  act  of  stran- 
ger may  not  be  implied  as  a  oondiiaion  of 
Uw  from  silence  of  party  affected  by  the  act. 
but  it  does  not  follow  that  it  is  incompetent 
to  be  submitted  to  the  jury;  and  it  may,  as 
a  circumstance,  with  others,  be  submitted 
to  the  jury  as  facts  from  which  they  may 
implv  such  ratification.     Ih, 

94.  Principal  must  have  frdl  knowl- 
edge. —  Principal  ratifying  acts  of  agent 
must  know  character  of  acts,  and  unless  all 
the  circumstances  are  made  known  to  him, 
the  ratification  is  void.  BUUngo  v.  Morrena, 
68  D.  235;  GtUich  ▼.  Orooer,  97  D.  728;  Fui- 


*  Silence,  when  may  be 
tion,  see  no(e»  79  D.  va-tm. 
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r  T.  ElSt,  M  D.  327;   VmeeiU  ▼.  Bather,  98 
K  516. 

Principal  does  not  ratify  oontract  made  by 
geut,  simply  by  receiving  and  retaining 
oiksiileratioa  of  ancfa  contract,  unless  he 
new  oa  what  account  money  was  paid  to 
lim,  and  terms  of  the  contract  on  which  it 
via  received.  Pennaylvama  etc,  Nctv.  Co.  T. 
'Jandridye^  29  D.  643.  S,  P.,  BrjfarU  v. 
yoore^  45  D.  96. 

Where  a^ent,  in  making  loan,  secures 
Imqqs  for  himself  without  principal's  knowl- 
dilge,  principal  does  not,  by  receivinff  seen- 
rity,  and  seeking  to  enforce  it,  ratify  such 
ananthorized  act  ci  agent.  ConcUt  ▼.  Bald' 
wm,  78  D.  137. 

Record  of  deed  made  by  agent  in  princi- 
pal s  name  is  not  constructive  notice  to  prin- 
c:pal  of  its  contents,  nor  that  agent  exceeded 
hu  lothortty  in  executing  it;  although  rec- 
ord of  deed,  and  subsequent  possession  of 
Uod  by  purchaser,  are  utets  which  the  jury 
might  consider  in  determining  whether  prin- 
cipal had,  after  fall  knowledge,  ratifiea  act 
of  voit    J2eeee  ▼.  Mediock,  84  D.  611. 

PUintiff's  bnsband  caused  her  name  to  be 
forsed  to  a  deed  conveying  her  lands  to  M., 
tuider  whom  defendant  euumed.  Ifeld,  that 
l>laintiff  *8  silence  for  eleven  years  i^ter  be- 
ing informed  of  the  transaction  did  not 
UDoant  to  a  presumptive  ratification,  in  ab- 
Knee  of  proof  that  she  was  fully  informed 
of  name  of  grantee,  of  his  residence  or  ad- 
dreaa,  and  had  all  the  means  necessary  to 
disaffirm  the  deed.  Ladd  v.  BiiderbrandL 
9R.445. 

Where  principal  took  security  from  agent 
{or  payment  of  moneys  which  he  had  previ- 
oosly  and  without  authority  collected  from 
debtors  of  principal,  and  wrongfully  appro- 
priated to  his  own  use,  —  held,  that  this  would 
not  amount  to  ratification  of  payments  made 
to  agent,  where  principal  had  not  full  knowl- 
•^  of  all  the  material  facts  when  the 
Mcority  was  taken.  Smith  v.  Kidtt,  23  IL 
157. 

95.  Sflisct  of  ratification,  generally. 
-- Contract  made  in  foreign  country  by  an 
>S*et  witboat  antboritpTp  which  is  after- 
^[wds  ratified  by  the  principal,  will  be  con* 
■doled  as  made  m  tne  country  where  the 
l»tt«  Nsdea.  Dord  v.  Baimafie,  54  D. 
VJX 

AmmptH  Ilea  agunat  principal,  though 
tbors  is  written  contract  in  agent's  name,  if 
^  has  reoo^niaed  agent's  acts  done  for  him; 
nd  the  written  contract  may  be  used  to 
■hov  the  terms  of  the  contract  VhleU  T. 
i'MwOL  52  D.  548. 

Priadpsl  incurs  liability  in  tort,  as  well 
ti  in  eontrac^  by  ratifying  acts  of  agent. 
Munhom  T.  Nar&np,  89  D.  211. 

M>  Betroaetive  ^ect  of  ratiflcation. 
—Ratification  by  principal  of  agent's  act 
^  have  the  same  effect  as  an  original 
utbority.    Gkaland  ▼•  Waiker,  46  0.  238: 
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Starke  v.  Sikea,  69  D.  270;  Deepatch  IAm  v. 
BeUawy  Mfg,  Co,,  37  D.  203; 

And  the  rule  applies  as  well  to  corpora- 
tions as  to  individuals.  Planters*  Bank  v. 
Sharp,  43  D.  470. 

But  it  does  not  apply  if  third  persons 
acquire  rights  after  act  is  done  and  before 
it  has  received  sanction  of  principal.  Wood 
T.  AtcCam,  42  D.  612. 

Acceptance  by  two  joint  owners  of  per- 
sonal property  of  their  share  of  proceeds  of 
sale  is  sufficient  to  constitute  third  joint 
owner  agent  to  sell.  Davis  v.  Burnett,  67  D. 
263. 

Principal  is  estopped  from  avoiding  con- 
tract of  agent  (which  he  has  ratified),  upon 
ground  that  agent  had  no  authority  to  make 
It    BeU  V.  Byerson,  77  D.  142. 

Ratification  of  assignment  of  note  made 
by  agent  not  authorized  to  assign  it  relates 
back  to  time  of  the  assignment.  Persons  ▼• 
MeKibben,  61  D.  85. 

^  But  subsequent  ratification  bv  principal  of 
giving  of  a  note  in  the  principal  s  name  with- 
out authority  does  not  make  it  his  note  so 
as  to  release  agent  from  liability  thereon. 
Bossiter  v.  BossUer,  24  D.  62. 

97.  When  conferring  power  to  act 
ratifiea  preyioue  act.  —  Where  attorney 
appointed  by  parol  executes  bond  in  name 
of  principal,  and  afterwards  principal  gives 
him  a  regular  power  of  attorney  dated  prior 
to  the  bond,  this  is  a  ^ood  ratification  of  the 
bond.     MiUken  v.  Coombs,  10  D.  70. 

By  dating  back  power  of  attorney  to  legal- 
ize prior  act,  principal  is  estopped  from 
showing  that  it  was  executed  subsequently. 
Ib, 

A  letter  subsequent  to  an  unauthorized 
sale,  giving  an  a^ent  power  to  sell,  does  not 
legalize  the  previous  sale  not  ratified  under 
the  power.     Moore  v.  Lorhett,  4  D.  G83. 

9o.  Parol  ratification  of  agent's 
deed,  made  by  an  a^ent  without  authority 
under  seal,  is  insufiicient.  SteUon  v.  Patten, 
11  D.  HI;  Bloods.  Goodrich,  24  D.  121.  Con- 
tra, McIiUyrs  v.  Park,  71  D.  690;  Betse  v. 
ifrc;^84D.  611. 

Ratification  of  an  unauthorized  deed  of  an 
sgent  cannot  be  made  except  by  an  instru- 
ment under  seaL  Spofford  v.  Hobbs,  48  D. 
521;  Di-umri'jht  V.  PJulpot,  60  D.  738;  Beese 
V.  Medlock,  Si  J).  611. 

Lease  of  lands  for  longer  period  than  three 
years  by  an  unauthorized  agent  can  only  be 
ratified  by  the  owner  in  writing.  McDowell 
V.  Simpson,  p:i  D.  338. 

Parol  ratification  of  such  lease  will  give  to 
it  no  greater  force  or  efifect  than  if  owner  had 
himself  leased  it  by  parol,  which  would  be 
to  create  an  estate  at  will,  and  if  tenant  was 
permitted  to  hold  it  for  a  year  or  more,  an 
estate  from  year  to  year,  which  could  be  ter- 
minated only  by  giving  a  three  months'  no- 
tice to  quit.     Ib. 

Sale  of  lands  under  parol  authority  is  con- 
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firmed  by  an  admission  of  the  aathority  by 
principal,  in  hie  ausVer  to  a  bill  in  equity, 
in  which  the  transaction  is  relied  upon. 
SUmey  v.  Shultz,  27  D.  429. 

Where  sealed  contract  is  executed  by 
agent,  a  parol  acknowledgment  by  principal 
that  he  had  authority  is  competent  evidence 
of  an  authority  under  seaL  Blood  v.  Oood- 
rich,  27  D.  162.  Contra,  Paine  v.  Tucker,  38 
D.  255. 

Written  contract  for  sale  of  lands  made  by 
unauthorized  agent  may  be  ratified  by  parol, 
as  the  original  authority  might  be  given  by 
parol;  and  in  either  case  the  statute  of  frauds 
IS  satisfied.    Neioton  ▼.  Bi-onson,  67  D.  89. 

Written  contract  for  sale  of  lands  made  by 
one  to  whom  such  power  could  not  be  dele- 
gated, as  by  one  assuming  to  act  for  an  ex- 
ecutor,  who  is  by  the  will  donee  of  a  power 
to  sell,  may  be  validated  by  ratification,  but 
the  ratification  must  be  in  writing  to  satisfy 
the  statute  of  frauds.     lb. 

99.  Batiflcation  of  act  of  self  conati- 
tuted  ag^nt.  — By  ratiticatiou,  doings  of 
self-constituted  agent  become,  in  contempla- 
tion of  law,  acts  of  principal,  with  all  the 
consequences  that  follow  same  act  done  by 
previous  authority;  unless  it  might  operate 
to  defeat  mesne  rights  acquired  bofia  fide  by 
third  persons,  or  subject  them  to  some  loss, 
to  which  otherwise  they  would  not  be  liable. 
McMahan  v.  McMahan,  53  D.  481. 

It  is  no  bar  to  ratification  of  unauthorized 
agency  that  self-constituted  agent  has  been 
allowed,  by  laches  of  his  principal,  to  enjoy, 
for  a  series  of  years,  his  principal's  property. 
Tb. 

Commencing  suit  to  recover  for  a  loss,  and 
ffiving  note  for  premium,  is  a  sufficient  rati- 
fication by  principal  of  a  contract  of  insur- 
ance entered  into  by  unautliorized  agent. 
Blandiard  v.   Waite,  48  D.  474. 

Where  an  attachment  is  sued  out  by  agent 
without  authority,  but  principal  does  not  re- 

Sudiate  the  suit,  principal  is  liable  for  actual 
amage.     Pollock  v.  Oantt,  44  R.  519. 

100.  of  act  done  pursuant  to  il- 
legal agency. — Acts  of  person  assuming 
illegal  agency  cannot  be  subsequently  rati- 
fied.    Hai-riaon  v.  McHenry^  52  D.  435. 

Principal  who  ratifies  illegal  sale  of  intoxi- 
cating liquors  by  agent,  by  completing  the 
sale,  and  claiming  benefit  of  it,  takes  it  with 
all  its  incidents  of  illegality,  an<l  notice  of 
that  fact.     Backmanv.   JfV/r///^  65  D.  187. 

101.  Burden  of  proving  ratification 
by  principal  of  agent's  uiiautliorized  act  de- 
volves upon  party  asserting  ratification. 
Beese  r.  Medlock,  84  D.  01 1. 

V.  PuBLio  Agents. 

102.  Powers,  generally.*  —  A  govern- 
ment collector  of   revenue   has   no   power, 

•  NcROtlabie  Instrument,  made  by  pnbHc  offi- 
cers, without  discloRinK  naiiu>  of  priii<-ii>ul,  see 
note,  87  &.  142, 143.    See  also  liile  Officj^uj^ 


without  special  authori^,  to  reoeire  aoy- 
thing  but  money  on  a  demand  due  the  gov. 
ernment.  Hence,  a  plea  of  payment  of  scdi 
a  demand  to  him,  in  anything  but  money, 
must  aver  a  special  authority  to  reoeiTeiL 
Martin  v.  l/uUed  States,  15  D.  129. 

108.  andhowexerciaed:  —  Where 

public  or  private  authority  is  conferred  ca 
several,  all  must  conier;  but  if  aathority  Le 
public,  a  majority  may  decide  and  bind  the 
minority.     Downing  v.  Rugavt  34  D.  223. 

Public  authority  conferred  upon  two  can* 
not  be  exercised  by  one  without  the  ot^ier's 
consent,  because  the  number  does  not  admit 
of  a  majority;  but  it  seems  that^  to  fyreveot 
a  failure  of  justice,  where  immediate  action 
is  necessary,  one  may  act  alone  if  the  other 
is  dead,  absent,  or  interested.     76. 

Where  duly  authorized  public  agent  enters 
into  contract  on  behalf  of  government^  but 
affixes  his  own  name  and  seu  to  it»  it  is  nev- 
ertheless the  contract  of  goremment,  and 
not  of  agent.     Stinchfield  v.  LiUU^  10  D.  65. 

104.  Duties  and  liabilities.  —  PuUio 
agents  are  not  responsible  for  omissioos, 
negligence,  or  misfeasance  of  tiiose  «nployed 
under  them,  if  they  have  employed  trusc* 
worthy  persons  of  suitable  skill  and  ability, 
and  have  not  co-operated  in  the  wrong. 
Comoell  V.  Voorhees,  42  D.  206. 

Mail  contractors  are  public  agents,  and 
not  responsible  for  a  letter  containing  money, 
lost  by  carelessness  of  their  agent  who  car- 
ried the  maiL     lb. 

Agents  of  state  are  liable  in  damages  for 
trespass  or  waste  committed,  in  the  proeeca> 
tion  of  a  public  work,  to  individuals  whoas 
rights  are  not  concluded  by  a  just  eompea- 
sation  awarded  for  the  loss  or  injury  to  t^eir 
property.     BxparU  Moitin,  58  D.  321. 

105.  Power  to  bind  piincipalB.— 
Acts  of  agent,  whether  of  government  or  in- 
dividual, are  binding  on  principal  only  to 
extent  of  authority  conferred.  Mariim  v. 
Umted  States,  15  D.  129. 

Although  private  agent  may  bind  princi- 
pal by  acts  in  violation  of  iipecial  instrao* 
tions,  if  they  are  within  tne  scope  of  a 
general  authority,  the  rule  is  oUierwiss 
when  applied  to  acts  of  an  officer  of  a  pub- 
lic corporation;  the  reason  being  that,  in 
former  case,  the  extent  of  the  authority  is 
necessarily  known  only  to  principal  and 
ageut,  while  in  the  latter,  it  is  a  matter  of 
record  in  the  books  of  the  corporation  or  the 
public  laws.  Mayor  qf  Baltimore  t.  ^ey- 
noUU,  83  D.  535. 

Government  or  other  public  body  is  not 
bound  by  acts,  declarations,  or  representa- 
tions of  agent,  unless  it  manifestly  appears 
that  latter  is  acting  within  scope  of  his  au- 
thority, or  that  he  is  held  out  as  having 
authority  to  do  the  act,  or  is  employed  ia 
his  capacity  as  a  public  agent  to  make  ths 
declaration  or 'representation  for  such  body, 
lb.  . 
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held  out  to  public  as  a  public  agent 
l>iiiida  principal  by  his  acts  done  within  scope 
<»f  that  agency,  even  although  restricted,  as 
%o  eertain  acts,  by  secret  instructions.  Mer^ 
^sAbmU  Bank  t.  Ceiiir€U  Bank  44  D.  665. 

106.  Batiflcation. -- Where  agent  of 
state,  without  authority,  sells  property  of 
state  and  takes  note  in  payment^  legislature 
Knay  ratify  his  act  and  enforce  note.  State 
w^.  Torimui,  37  R.  395. 

Municipal  corporations  cannot  be  presumed 
"^o  ratify  and  confirm  acts  of  ofiSoers  and 
sgents,  but  acts  of  ratification  by  such  l>odiea 
-politic  should  be  direct,  explicit,  unequivocal, 
3Lnd  with  full  knowledge  of  the  facts.  Mayor 
^  BaiUmort  v.  RtynoUia,  S3  D.  535. 

107.  'Whan,  personally  bound.  — 
Agent  acting  in  a  public  capacity,  and  mak- 
ing a  contract  on  Gehalf  of  the  public,  is  not 
personally  answerable  thereon.  Siinondn  v. 
Mfftrd^  34  D.  41;  Brwm  v.  AMiin,  2  D.   11; 

WnVoer  V.  Swartwout,  7  D.  334;  McCurdy  v. 
J?o^rs,  91  D.  468. 

Unless  an  intent  to  bind  themselves  is 
dearly  apparent.  SliUtrY,  Ford,  55  D.  687; 
Sanborn  v.  Nfal,  77  D.  502. 

A  very  strong  case  is  required  to  bold  pub- 
lic agent  personally  liable  when  acting  within 
his  anthority;  and  if  he  acts  in  excess  of  his 
authority,  and  fnlly  discloses  that  fact  to 
party  with  whom  he  deals,  or  that  fact  is 
Known  to  such  party,  and  he  neglects  to  ex- 
act an  individual  agreement  from  the  agent, 
the  latter  will  not  be  held  personally  liable. 
McCurdy  v.  Bogera,  91  D.  468. 

A^nt  acting  in  public  business  is  presumed 
to  act  in  his  official  capacity;  but  if  he  is 
acting  in  private  business,  there  is  no  pre- 
sumption for  or  against,  and  he  is  or  is  not 
liable,  according  to  the  language  used.  0(j- 
dem  V.  Baymondf  58  D.  429;  Sanborn  v.  Xeal, 
77  D.  602. 

Agent  of  government,  appointed  to  super- 
inteud  execution  of  a  contract  witii  iJnited 
States,  but  not  to  make  a  contract  with  any 
one,  is  not  personally  liable  for  demanding, 
through  a  miscoustruction  of  its  terms,  more 
than  the  contract  calls  for.  Webster  v. 
DrinhBoier,  17  D.  238. 

Action  on  promise  of  army  officer  in  his 
official  capacity  to  pay  reward  for  apprehend- 
ing deserter  cannot  be  maintained.  Bel- 
knap  V.  Reinharty  20  D.  621. 

It  seems  that  general  rule  that  contract 
made  by  public  officer  in  official  capacity  in 
behalf  of  public  will  not  bind  officer  person- 
ally does  not  apply  to  officers  of  municipal 
corporation,  which  can  contract  for  itself  and 
be  sued  on  its  contracts.  Providence  v.  Mil- 
ler, 23  K.  453. 

But  where  committee  of  a  city,  describing 
themselves  as  such,  made  a  contract  for  the 
survey  of  city,  and  affixed  thereto  their  in- 
dividual signatures  and  seals,  and  corpora- 
tion had  recognized  their  authority,  —  held, 
that  ooouuittee  were  not  personally  liable, 
t  A.  D.  B.-S 


but  that  remedy  was  asstanptU  against  corpo- 
ration, eontra<i  not  being  under  corporate 
seal  so  as  to  sustain  action  of  covenant. 
BandaU  v.  Van  Veehten,  10  D.  193.  Compare 
UndeifiHl  v.  Oib$on,  9  D.  82. 

Public  agents  are  personally  liable  when 
they  make  a  contract  beyond  their  authonty, 
and  also  when  they  nse  apt  words  to  bind 
themselves.  If  they  are  to  let  a  contract  on 
receiving  certain  moneys,  with  whioh  to 
make  pavment,  they  are  personallv  respon- 
sible if  they  contract  prematurely  before  re- 
ceiving the  moneys.  MeOlenliett  v.  Bryant, 
14  D.  310. 

If  public  agent  denies  to  government  that 
a  contract  has  been  made,  and  thereby  de- 
prives party  of  his  remedy  against  govern- 
ment, agent  is  personally  liable,  as  he  has 
disavowed  his  character  of  publio  agent. 
And  if  agent  has  received  from  government 
money  for  satisfaction  of  the  contract,  and 
has  not  so  applied  it,  he  is  liable  in  an  action 
for  money  had  and  received.  Freemam  t. 
Otie,  6  D.  66. 

AGBNT8. 

For  a  oomplete  view  of  the  law  of  agency, 
the  reader  is  referred  to  the  titles  given  be- 
low, which  should  be  consulted  in  connec- 
tion with  similar  matter  nnder  the  title 
Agknct. 

Allowance  of  interest  in  dealings  witl,  see 

Inter  B9r,  4. 
Collecting,  express  companies  as,  see  Bj« 

PRE.SS  COMPANIBA,  11. 

Corporate,  appointment  and  powers  of,  see 

Corporations,  164-166.  ' 
Delivery  of  bill  or  note  to»  see  Billb  and 

Koi'BS,  24. 
Embezzlement  by,  see  Em bezslkmrnt,  4. 
Execution  of  oontraots  by,  see  Contraoi% 

16. 
Execution  of  deed  by,  see  Dkrds,  20. 
Larceny  by,  see  Larceny,  14. 
Negotiable  paper  made  by,  see  Bills  and 

Notes,  49-51. 
Notice  of  dishonor  by  or  to^  see  Bills  and 

Notes,  187. 
Of  city,  liability  for  acts  of,  see  Monicifal 

CORFORATIONS,  65,  66. 

Of  corporations,  generally,  see  Corpora- 
tions, VI. 

Of  corporation,  oontracts  by,  see  Corpora- 
tions, 122. 

Of  corporations,  declarations  of,  as  evidenoe, 
see  Evidence,  137. 

Of  corporation,  trespasses  by,  see  Colpora- 
TIONS,  134. 

Of  insurance  companies,  see  Insurance,  200^ 
202. 

Of  owners,  powers  of  master  as,  see  Ship- 
ping, 29. 

Of  railroad  companies,  see  Railroad  Cc*m- 
panies.  III. 

Of  real  owner,  when  may  sue  on  note^  set 
Bills  and  Notes,  26L 


/ 
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Of  voluntary  usociationa,  see  AflS0GiATi0Ka,8. 
Bight  of  wife  to  employ  husband  aa,  aae 

HUSSAND  AND  WiFB,  96. 

Rights  of  persons  dealing  with  hnsband,  as 

agent  of  wife,  see  Husband  and  Wivk 

46. 
To  collect  pensions,  see  Pensions,  2,  3. 
To  receive  fugitive  from  justice,  appointment 

of,  see  ExTRADn^iON,  14. 
When  limitation  begins  to  run  for  or  against, 

see  LiMiTATTOMs  OF  Actions,  22. 
When  may  be  made  garnishees,  see  Attach- 

HSNT,  10. 

AGGBAVATED  ASSAULTS. 

See  Assault,  25-41. 

AGGRAVATION. 

Of  damages,  what  may  be  shown  in,  see 
Damages,  46;  Libel,  17;  Seduction,  11; 
Slander,  30. 

Of  damages  in  breach  of  promise  casea,  see 
Mabbiaob  and  Diyobce,  41. 


AGENTS  — ALIENS,  L 

Beelslons  and  Amerleaa  Reports,  8(>«  pp. 


AIBIVG  AHD  ABEnrZHG. 
OeneraUjr,  see  Aooebbabibs.  etc,  5,  & 
In  homicide,  see  Homioidb,  9. 
In  keeping  honses  of  ill*faiiM^  om  Ihaoft- 

DERLT  HOUSBS,  4. 

In  rape,  see  Rap^  5. 


Defense  of,  see  Criminal  Law,  7. 

ALIENATION. 
Of  estate  of  cutui  mie  trust,  aee  Trcth,  ML 
Of  homestead,  see  HoKESRADfl^  16-23u 
Of  property,  when  enjoined,  aee  iMtvncruoL 
19,  20. 


AGGBEGATE  GOBf  OBATIONS. 

See  CORFOBATIONS,  5. 

AGISTMENT. 

See  Animals,  8-10. 

AGBEEMENTS. 

Generally,  see  Contracts,  and  titles  there 
referred  to. 

Between  partners,  validity  o^  see  Partner- 
ship, 23. 

Between  tenants  in  common,  see  Co-trnangt. 
33. 

For  contingent  fees,  see  Attornbt  and 
Client,  42. 

For  future  submissioo  to  arbitrators,  see 
ARBrrRATiON,  etc.,  7. 

For  insurance,  see  Insurance,  1-3. 

For  leases,  see  Leases,  3. 

For  separate  maintenance,  see  Marriage 
and  Divorce,  43-45. 

Relating  to  marriage,  see  Marriage  and 
Divorce,  L 

Relative  to  fixtures,  see  Fixtures,  15. 

Subsequent,  when  cure  usury  in  prior,  see 
■  Usury,  19. 

To  convey  homestead,  see  Homestead,  18. 

To  recouvey,  when  turn  deed  into  mort- 
gage, see  Mortgages,  10. 

To  refer,  when  enforced  in  equity,  see  Spe- 
cific Pekfokmance,  9. 

To  share  profits,  effect  of,  see  Partnership. 
5,  6. 

Upon  dissolution,  validity  o^  see  Partner- 
ship, 84. 
When  create  estoppels,  see  Estoppel,  43. 

AIDEA. 

Of  one  count,  by  another,  see  Indictment. 
31. 

By  verdict,  see  Pleading,  191;  Trial,  112. 


^iLIkhJI^®'  who  are  aUena,  their  rights  and  tkth 
disabilities;  uaturallzatlon  and  duaenriiin  an 
treated  elsewhexe.]  «-«— m*f  mm 

Descent   through    alien   ancestor,    see  De- 
scent, 6. 
Enlistment  of,  see  Armt  akd  Navy,  3L 
Escheat  of  lands  purchased  by,  aee  Eschkat.K 
Suits  by  and  against  alien  enemies  aae  Wai^ 

I.  Who  arb  ALisira. 
IL  Their  DiSAEiLrrisa. 

1.  In  OeneraL 

2.  In  Seaped  to  Real  Properly 

I.   Who  are  Alibms. 

1.  BritiBh  antenati.  —  British  aabieets 
having  acquired  vested  rights  in  real  prop- 
erty in  the  United  States  befors  the  Ameri- 
can Revolution  can  hold  the  same  notwith- 
standing their  alienage.  Afttkorp  ▼.  Baeita, 
I  D.  26. 

2.  Children    bom    abroad.*— Ghihl 

born  in  foreign  parts  of  parents  who  were 
originally  residents  of  New  Hampahiiv,  asd 
who  were  married  in  that  state,  is  n«»t  neces- 
sarily  an  alien,  nor  will  the  presnniptum  that 
he  is  be  indulged.     Oampbell  w.  fTaUaee,  37 

Urn      £lv» 

8.  Effect  of  establishment  of  ftirsiga 
domicile.  —  Fact  that  one  has  resided  sev- 
eral  years  in  Canada  does  not  of  itself  justiff 
inference  that  he  is  an  alien.     OUnum  r 
Tkompaon,  34  D.  714. 

Citizen  of  Kentucky,  who  removes  ts 
Texas  for  purpose  of  becoming  citizen,  does 
so  with  presumed  assent  of  each  government 
and  becomes  an  alien,  as  to  Kentucky  and 
the  national  governments  so  as  to  lose  all 
political  and  civil  rights  of  citixenship  Ak- 
berry  v.  ffawkint,  33  D.  546. 

Intended  temporary  absence  of  infant  freai 
native  country,  prolonged  until  he  arrives  af 
s^  does  not^  where  hs  has  no  other  disabil- 
ities of  dtisenship  than  thoss  arising  froa 
nonaffe,  and  where  a  pi«vioasly  appmntsd 
guardian  represents  him  at  home,  attaob  dir 
ability  of  alienage  to  him  upon  his  retoni  Is 
assert  his  rights.     PwHb  v.  ffjU^  65  D.  99. 


*8ee  note  on  eitlssiialils  id  ^^^^^^    ^m 
abroad,  M  Oi  ao-MJL  *^        ««««•■    ssa 


ALIENS,  11.  1.  t 
to  Hotos  In  Aiii«rleui  Declslont  and  Amerl 

n.    THXim   1>I8ABILITmi 


1.   In  QenerdL 

4.  Bight  to  hold  office. — Alien  who 
has  not  declared  intention  to  become  citueen 
of  United  States  may  be  elected  to  public 
office  and  may  hold  same  in  case  his  dis- 
ability  be  removed  before  term  of  office  be- 
gins.   StaU  r.  Murray,  9  R.  489. 

5.  Bight  to  sue  or  be  sued.  —  Alien 
may  maintain  suit  to  protect  his  right  to 
tnule-mark.     Taylor  v.  Caiyenter,  42  D.  114. 

Foreign  sovereign  may  sue  in  courts  of 
Missouri.  King  o/  Prussia  v.  Kuepper,  66 
D.  639. 

Where  subject  of  Prussia  becomes  in- 
debted to  his  sovereign  by  laws  of  that  king- 
dom, he  may  be  made  to  answer  for  such 
indebtedness  in  courts  of  Missouri.     lb. 

Whether  alien  can  maintain  ejectment  for 
freehold  lands  in  Maryland,  quiere.  Guyer 
T.  Smith,  85  D.  650. 

6.  Direction  of  alienage  of  a  party 
to  a  p^irtition  suit  is  in  abatement  only,  and 
comes  too  late  after  issue  joined.  i:icanian 
T.  Wright,  25  D.  344. 

7.  Cnminal  responsibility.  —  Alien 
eommittiug  crime  here  is  amenable  to  our 
criniioal  law,  in  whatever  manner  he  may 
have  entered  our  territory.  PeopU  v.  Mc- 
leod, 37  D.  328. 

2.  In  Rearpeet  to  Real  Property, 

8.  Title  good  until  office  fbund.*  — 

Alien  oimld  hold  lands  by  purchase  by  com- 
DioQ  law  of  England,  adopted  by  Virginia 
at  ReTolation,  until  divested  by  inquest  of 
office,  but  he  could  not  take  by  descent. 
i&naidorf'v,  Carmiehael,  14  D.  86. 

Inquest  of  office  was  absolutely  necessary 
to  divest  alien  of  lands  acquired  by  pur- 
chase.   76. 

A  patent  might  lawfully  issue  to  alien, 
nnderactof  1779,  durine  time  allowed  him 
to  l)eooine  citizen;  and  it  he  became  citizen 
vithin  that  time,  though  after  issuance  of 
patent,  legal  title  thereby  became  vested  in 
him.    lb. 

Alien  husband  to  whose  wife  land  is  con- 
veyed becomes  jointly  seised  with  her  in  her 
fight;  but  her  estate  is  defeasible,  and  sub- 
ject to  escheat  at  suit  of  governmentw  tScari' 
Ian  V.  Wrifjhi,  25  D.  344. 

illegitimate  children  who  are  aliens,  born 
And  residing  aboard,  and  taking  land  in 
Maryland  by  devise  from  their  father,  a 
ctti7en  of  the  United  States  domiciled 
Bl'itad,  are  considered  in  law  as  purchasers, 
And  lake,  not  for  their  own  beuetit,  but  for 
l>«nefit  of  the  state,  and  subject  to  seizure 
thereby.    Guyer  v.  Smilh,  86  D.  65U. 

Alien's  title  to  land  in  Maryland  is  held, 
n<)t  for  his  own  benefit,  but  for  the  benetit 
9i  the  state,   and  subject  to    be  divested 

*  Right  of  sUen  to  hold  lands,  see  note,  14  D.  97, 


iKe^rts*  see  vP»  *-•••• 

thereby  upon  an  inquest  of  office  found,  or 
other  notorious  act  equivalent  thereto.     Ih. 

9.  Disability  to  inherit.  —  Denizen 
cannot,  under  act  of  1799,  inherit  real  estate 
in  South  Carolina:  legal  effect  of  that  act  is 
to  waive  right  of  state  to  escheat  lands  of 
alien  duriuff  his  life,  but  does  not  remove 
disability  oT  common  law  which  bars  him 
from  inheriting.  McClenaghan  v.  McCiena 
ghan,  4tl  D.  532. 

Alien  cannot  inherit  lands  in  Kentucky; 
but  alien  friend  who  has  resided  within 
state  two  years  is  entitled  to  receive,  hold, 
and  pass  any  right  to  land  within  common- 
wealth during  continuance  of  his  residence 
after  that  period.  Teaker  v.  Teaker,  81  D. 
530. 

10.  Bemoval  of  the  diaability.  •— 
Aliens  are    not  excluded  from    inheriting 

Eroperty    of   any  description    by   laws   of 
onisiana.    Duke  qf  Richmond  v.  MUne^  36 
D.  613. 

Louisiana  act  of  1842,  imposing  a  tax  of 
ten  per  cent  upon  the  inheritance,  devise, 
or  legacy  received  by  an  alien,  applies  only 
to  successions  subsequent  to  passage  of  such 
act.     Coon's  Succession,  41  D.  274. 

Neither  foreigners,  unless  they  had  be- 
come or  were  h(mafide  residents,  nor  the  at- 
torney-general on  their  behalf,  can  avail 
themselves  of  section  17,  article  1,  constitu- 
tion of  California,  allowing  resident  aliens  to 
inherit;  nor  then,  unless  they  have  property 
in  the  possession,  enjoyment,  or  inheritaucf 
of  which  they  have  been  molested.  PeopU 
ex  reL  AU'yGen.  v.  Naglee,  52  D.  312. 

1 1.  Bight  to  take  by  gift.  —  Donations 
inter  vivos  and  eatua  mortis  may,  under  laws 
of  Louisiana,  be  made  in  favor  of  alien  when 
laws  of  country  of  which  he  is  citizen  do  not 
prohibit  similar  dispositions  from  being  made 
there  in  favor  of  citizens  of  Louisiana.  Duke 
qf  Richmond  v.  Milne,  36  D.  613. 

12.  or  in  dower.  —  Alien  cannot 

take  or  hold  dower  in  lands  in  Kentucky. 
Alsberry  ▼.  Hawkins,  33  D.  546. 

K.,  a  native  of  Lreland,  removed  to  New 
York  in  1750,  where  he  continued  to  reside 
until  his  death,  in  1798.  He  left  his  wife  in 
Ireland,  who  was  a  native  of  that  country, 
but  a  subject  of  Great  Britain,  and  who 
continued  to  reside  there  until  the  time  of 
his  death.  Held,  that  wife  of  K.,  being  an 
alien,  could  recover  dower  of  those  lands 
only  of  which  K.  was  seised  before  American 
Revolution,  or  fourth  of  July,  1776,  and  not 
of  those  acquired  after  that  period.  Kelly  v. 
Hai-rison,  1  D.  154. 

18.  Proceedings  to  divest  title  —  Es- 
cheat patents. — Grant  of  escheat  patent 
by  commissioners  of  land-office  of  Maryland 
is  a  judicial  act.  Parties  in  iuterest  having 
right  to  appear,  and  by  their  caveat  to  con- 
test its  issue,  with  right  to  appeal  from  de> 
cisioD.     Guyer  v.  SmUh,  85  D.  650. 

Escheat  patent  iasned  hss  same  effect  sf 
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ancient  proceeding  by  office  fuuuil,  in  divest* 
ing  title  of  alien  to  freehold  lands.     Ih, 

14.  Conveyances  by  or  to  aliens.  — 
'Jonveyance  ot  alien,  who  was  once  well 
Miaed  of  indefeasible  estate,  vests  such  es- 
tate in  his  grantee,  subject  only  to  be  de- 
featod  by  government.  Scanhtn  v.  WriyJU, 
85  D.  344. 

Where  alien  purchases  land  in  name  of 
krastee,  for  purpose  of  evaiiing  laws  prohib- 
iting alien  from  holding  land,  upon  an  ex- 
press trust  to  sell,  pay  off  encumbrances,  and 
pay  xesidue  to  such  alien,  purchaser  from 
trustee  takes  land  discharged  of  any  claim 
in  favor  of  such  alien  or  purchaser  from  him. 
LegyeU  v.  Dubois,  28  D.  413. 

Surplus  of  proceeds  of  such  sale  belongs 
to  state  by  escheat,  after  encumbrances  are 
paid  off,  and  may  be  reached  in  hands  of 
trustees,  by  bill  in  equity,     lb. 

Purchaser  from  such  alien  can  obtain  no 
relief  against  trustee  or  his  grantees  in  such 
a  case.     Ib, 

15.  Construction  and  effect  of  trea- 
ties. —  Where  treaty  invests  aliens  with  in- 
terest in  lands,  in  certain  cases,  provided  it 
is  asserted  within  three  yearn  after  right  ac- 
crues, their  right  is  inviolable  duiiug  such 
time,  bat  after  this,  state  may  deny  such 
right  to  that  class  of  persons.  Yeaker  v, 
Yeaker,  81  D.  630. 

All  Mexicans  "established"  in  California 
have  elected  to  become  American  citizens, 
by  treaty  of  Qneretaro,  who  have  not  within 
one  year  from  exchange  of  ratifications,  on 
May  13,  1848,  declared  their  intention  to 
continue  Mexican  citizens.  People  ex  rel, 
AuyOtn,  V.  Nagke,  52  D.  312. 

AlilMONY. 

Allowanoe  of,  generally,  see  Marriage  ahd 

Divorce,  83-95. 
Non-payment  of,  when  contempt,  see  Con- 

TB.MPT,  15. 

ALI^GATIOKS. 

Form  of,  in  pleadings,  see  Plradino,  2. 

Making  more  definiteand  certain,  see  Plead- 
ing, 185. 

Of  intent,  in  indictment,  see  Homtcide,  20. 

Of  time  and  place,  in  indictment,  see  Homi- 
cide, 19. 

Of  special  damage,  see  Slander,  21. 
Striking  out   particular,   in  pleadings,   see 
Pleading,  180-184. 

AliliOWAKGB. 

For  improvements  of  mortgaged  premises, 
see  Mortgages,  38. 

^  Alimony,  modification  of,  see  Marriage 
and  Divorce,  94. 

Of  appeal,  mandamua  to  compel,  see  Man- 
damus, 9. 

Of  claim  against  decedent  s  estate,  see  £x- 
SOUTo&d.  etc..  94. 


Of  costs,  counsel  fees,  etc.,  to  peraoual  re^ 
resentatives,  see  Execuiora,  etc.  137. 

Of  damages  for  land  taken  for  hijgfaway,  sm 
Highways,  21. 

Of  interest,  when  discretionary^  see  Intibp 
EST,  2. 

Of  writ  of  error,  see  Error,  12. 

To  widow  and  children  of  decedent,  see  Ex- 
ecutors, etc.,  102. 

AliLOGXTTIOV. 

Before  passing  sentence  on  ciiminal  triil, 
see  Trial,  214. 

AliTEBATION. 

Of  established  roads,   prooeedingi  for,  ssi 

Highways,  23. 
Of  exemption  laws,  see  Taxes,  22. 
Of  pleadings,  as  ground  for  continiuuioeb  set 

Trlal,  14. 

ALTEBATIOV  OF  IN8TBTJMEHT8. 

[Includes  rules  as  to  what  constitutes,  and  ibc 
eflriect  of  alteration  in  written  instrumeutii.  fro 
erally;  andaliio  rules  peculiar  to  partk^elarciSM 
of  instruments.  For  a  full  view  of  the  laUer, 
however,  the  titles  under  which  the  Tarioii 
written  instrameuts  are  treated  at  Iai|esliocJd 
be  consulted.] 

Acceptance  of  altered  bill,  see  Bells  axd 

KoTES,  40. 
Bona  fide  purchase  of  altered  note,  see  BiLU 

AND  Notes,  119. 
Invalidity  of  altered  wills,  see  Wills,  62. 
Or  checks,  see  Banks  and  Bakiuso,  31. 
Of  deeds,  see  Deeds,  27. 
When  avoids  bill  or  note^   see    Bills  A5t 

Notes,  7&-«3. 

1.  What  Amounts  to,  ahd  Etfect,  Gii- 

erallt. 
II.  Rules  Applicable  to  Pakticvlab  b- 

STRUMENTS. 

L  What  Amounts  to,  and  Sftsci;  Giv- 
er a  llt. 

1.  Wliat  constitutes,  generally.* - 
Alteration  can  be  effected  by  inserUoo  of 
date  where  it  has  been  omitted,  as  well  u 
by  the  changing  of  a  date  already  a&xeJ. 
IngUsh  V.  Breneman,  41  D.  96. 

2.  The  question  is  for  the  jury. — 
Inquiry  whether  an  instrument  has  been 
altered,  and  if  so,  whether  in  fraud  of  de- 
fending party,  or  otherwise,  to  be  dfttr- 
mined  oy  appearance  of  instmment  itself,  er 
from  that  and  other  evidence  in  the  eaie,  u 
for  tiie  jury;  the  whole  is  matter  of  fact,  ss<l 
jury  must  determine  it»  from  all  thetestioioay 
before  them.    Beaman  t.  Aiteett,  49  D.  775. 

Where  alteration  is  apparent  on  a  writteo 
instrument*  question  whether  moh  alteit- 
tiou  was  made  before  or  after  execotM* 
must  be  submitted  to  the  jary.  //«■<  '• 
Oray,  10  R.  232;  BcMnr,  Taylor,  89 IX  £1; 
BfinhaH  v.  MiUtr,  68  P.  gOft. 

*  Bee  note  on  elttrstloB  of  lastraaMBia  *  ^ 
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mains  legible.  Bridget  r,  WnUert,  97  D. 
443;  Lee  v.  Alexander,  48  D.  412;  Piermd  t. 
OrimM,  95  D.  673. 

Alteration  by  btranger  should  not  oanool 
debt  o!  which  instrument  was  msrely  •▼!• 
dence.     Voffle  v.  Ripper,  85  D.  298. 

When  identity  of  instrument  is  destroyed 
by  mutilation  or  alteration,  want  of  profert 
may  be  excused  by  allegation  that  its  legal 
identity  was  accidentally  destroyed,  without 
fault  of  party.  And  secondary  evidence  may 
be  given  to  show  its  original  tenor  and  to  ao- 
count  for  its  alteration  or  mutilation.  Lm 
V.  Alexander,  48  D.  412;  MedUn  w.  Platte  Co., 
40  D.  135. 

7.  Presumptions  and  burden  of 
prool*  —  Where  there  is  an  erasure  or 
alteration  in  an  instrument  under  which 
party  claims  title  against  his  interest,  law 
does  not  presume  that  it  was  improperly 
made,  so  as  to  throw  upon  him  burden  of  ao- 
counting  for  it.    Bailey  v.  Tayhr,  29  D.  321. 

8.  Showingr  time  of  alteration.  —  Al- 
teration of  instrument,  if  nothing  appear  to 
contrary,  is  presumed  to  hare  been  uiade  at 
time  of  its  execution.  Beaman  r,  Buesell,  49 
D.  776. 

And  it  IS  incumbent  upon  party  charging 
instrument  to  be  void  by  reason  of  alteration 
subsequently  made  to  sustain  the  averment 
by  clear  proof.  N",  B,  Mm  Otk  t.  Shreufsburp 
C/iurcA,  53  D.  258. 

Alteration  may  be  shown  to  have  preceded 
execution  by  appearance  of  instrument  itself. 
Wicker  T.  Ape,  75  D.  732. 

IL  RuuM  Apflicablh  to  Partioulab  Iv- 

STKUMENTS. 


Any  alteration  of  written  instrument  will 
be  presumed  to  have  been  made  at  time  of 
its  executioa;  but  question  whether  there 
has  been  any  alteration,  and  the  nature 
thereof,  is  for  jury.  Frintup  v.  MUdteUf  63 
D.  258;  BUs8  ▼.  Melntyre,  46  D.  165;  Clark 
Itckatein,  62  D.  307. 

8.  Material  alterations.  —Any  altera- 
tion which  causes  instrument  to  speak  a 
lanyiage  different,  in  legal  effect,  from  that 
which  it  origiiially  spoke  is  a  material  altera- 
tion. Bridgee  ▼.  WwiUre,  97  D.  443;  Reed  v. 
Roark,  65  D.  127. 

Alteration  in  material  part  of  an  instru- 
ment avoids  it.  Inglieh  ▼.  Breneman,  41  D. 
96. 

Material  alteratian  of  instrument,  fraudu- 
leotly  made  by  holder,  deprives  wrong-doer 
of  aU  rights  by  virtue  of  it^  and  he  cannot 
Bspply  its  place  by  other  evidence.  VogU  v. 
Amper,  85  X).  298. 

4.  Immaterial  alterations  of  instm- 
■wnt  by  j^ty  claiming  under  it  will  not 
iavalidato  it^  although  done  without  oonsent 
•f  maker.     Reed  v.  Roark,  65  D.  127. 

Alteratioa  of  instrument  may  be  oon- 
lidered  immaterial,  if  neither  rights  or  in- 
toeit^  duties  or  obligations,  of  either  of  the 
parties  are  in  any  manner  changed.  Vogk 
T.  Hipper,  85  D.  298. 

Where  date  of  instrument  Is  immateral, 
its  insertion  after  delivery  by  holder  does 
sol  vitiate  it.  Inglitk  v.  Breneman^  41  D. 
96. 

6.  How  £ar  intention  governs.  —  Ef- 
fect of  alteration  of  instrument  depends  upon 
its  nature^  j^rson  by  whom,  and  intention 
with  which  it  was  made.  Vogk  v.  Ripper, 
85  D.  298. 

Intention  with  which  alteration  is  made 
■it  material  fact;  and  if  alteration  is  not 
frudulent,  although  the  identity  of  instru- 
ment may  be  destroyed,  it  will  not  operate 
to  cancel  debt  of  which  instrument  is  merely 
evidence.     Hk 

Forgery  avoids  instrument;  but  to  consti- 
tnts  alteratioa  of  instrument  forgery,  it 
most  have  been  fraudulent  and  to  prejudice 
of  another.     Miller  v.  Reed,  67  D.  459. 

Any  alteration  of  an  instrument  by  party 
daiming  an  interest  under  it  avoids  such 
instniment.     Hunt  w.  Oray,  10  R.  232. 

But  if  instrument  be  altered  by  party 
holding  it,  by  mistake  or  without  any  fraud- 
ulent mfcent^  such  alteration  will  not  im- 
pair right  of  suit  founded  on  consideration 
lot  which  such  instrument  was  given.     lb. 

6.  Spoliation  by  stranger.  —  Altera- 
tion ia  an  act  done  upon  the  instrument,  by 
which  its  meaning  or  language  is  chansed 
in  a  material  point,  and  by  party  entitled 
ko  instmment,  either  in  writing  or  erasing; 
iratif  done  by  stranger  without  participation 
of  party  interested,  it  is  a  spoliation  or  mu- 
tilation of  instrument  not  changing  its  legal 
•pvatioa,  so  long  as  original  writing  re- 


9.  Bills  of  sale.  —  BiU  of  sale,  willfuUy 
altered  by  vendee^  to  shield  property  from 
execution,  is  not  admissible  in  evidence. 
Alteration  renders  the  instrument  null  and 
void.     Babb  v.  Clenuwn,  13  D.  684. 

10.  Bonds. — Alteration  in  bond  by 
obligee,  in  a  point  not  material,  avoids  it. 
Lewis  V.  Payn,  18  D.  427.  See  Newell  ▼. 
Mapberry,  23  D.  261. 

Alteration  of  numbers  upon  series  of  nego- 
tiable bonds  of  commonwealth  is  immaterial, 
where  law  does  not  require  bonds  to  be  num- 
bered, and  presence  or  absence  of  number 
does  not  affect  in  substance  or  form  written 
contract  or  proof  thereof.  Com.  v.  SnugratU 
Savings  Bank,  93  D.  126. 

Immaterial  alteration  of  negotiable  bonds 
payable  to  bearer,  though  made  with  fraudu- 
lent intent,  does  nor  avoid  them  in  hands  of 
bona  fide  holder,  for  value  without  notice, 
whose  title  is  acquired  after  alteration,     lb. 

1 1.  Contracts,  t —  Al  teration  of  written 
contract  in  material  part,  without  consent  of 

*  Burden  of  proof  where  Instrumeut  a*  pears  to 
have  been  altered  or  erased,  see  note,  87  R.  26(^ 
264. 

f  Alteration  or  eraaure  in  contract,  onus  prw 
bandi  reKarding,  aee  note,  87  B.  960-264. 
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parties,    diaohargea    them    from    liability. 
BrmimM  ▼.  Winnie^  86  D.  314. 

Alteration  of  written  agreement  in  mate- 
rial put  by  one  of  the  parties  thereto  pre- 
olndeii  him  from  claiming  any  advantage 
thereunder,  Mid  he  will  not  be  permitted  to 
eatabUsh  the  contract  by  other  evidence,  nor 
even  avail  himaelf  of  it  aa  it  existed  before 
alteration.    NeweU  v.  Mayherry,  23  D.  261. 

Id.  Deeds  —  when  fatal.  —  Altera- 
tioii  of  deed  by  party  to  whom  it  belongs, 
even  in  an  immaterial  part,  avoida  deed. 
Vamanhen  v.  Hornbeck,  25  D.  509. 

And  alteration  by  a  third  person,  in  a 
material  part,  will  have  same  effect.  ^e»  v. 
Wright,  11  D.  546. 

When  estate  cannot  have  existence  but  by 
deed,  fraudulent  destruction  of  deed  by  holder 
of  estate  deatroya  hia  remedy  thereon,  aa 
well  aa  hia  eatate.    Xeioit  v.  Payn,  18  D.  467. 

Rent  charge  exiata  only  by  deed,  and 
therefore  both  deed  and  eatate  are  deatroyed 
by  fraudulent  alteration  of  deed.    Ih, 

Deed  becomea  void  where,  after  due  execu- 
tion, it  ia  altered  by  eraaure,  interlining, 
addition,  drawing  a  line  through  the  wonu, 
—  though  they  be  atill  legible,  —  or  by  writ- 
ing new  lettera  upon  the  old,  in  any  material 
part  of  it^  by  any  person  except  the  obligor. 
lAUher  v.  BaUs,  22  D.  92. 

Deed  fraudulently  altered  becomea  void, 
and  bona  fide  purchaser  from  party  altering 
deed  takea  nothing  by  it.  WaUaet  v.  Harm- 
tiad,  53  D.  603. 

Agency  to  alter  deed  cannot  be  implied 
from  acta  of  principal  m  miis.    lb, 

IS.  when  not  latal.— Interlinea- 
tion or  eraaure  apparent  on  face  of  deed  doea 
not  (tf  itaelf  avoid  it.  To  produce  this  effect 
it  must  be  shown  to  have  been  done  under 
cironmstanoes  that  law  does  not  warrant. 
Stewart  v.  Preekm,  44  D.  621. 

Presumption  is  against  validity  of  deed 
which  presents  material  interlineation  on  its 
face;  but  this  is  not  presumption  Juris  et  de 
Jure:  it  yields  to  contrary  proof,  and  even  to 
concurrent  circumstances,  which  create  a 
strong  presumption  that  interlineation  was 
made  uefore  execution  and  delivery  of  deed. 
Pipes  V.  Hardesty,  61  D.  202. 

Alteration  of  a  deed,  when  doubtful,  will 
not  warrant  its  exclusion  from  evidence. 
Daws  V.  FuUer,  36  D.  334. 

Deed  partly  erased  and  interlined  may 
furnish  prima  faeie  evidence  that  it  was  exe- 
cuted as  it  appears;  but  contranr  may  be 
proved,  and  then  deed  is  destroyed.  Lkcher 
V.  Boies,  22  D.  92. 

14.  -burden  of  proof  on  grantee. 

Alteration  in  a  deed  is  presumed  to  have 
been  made  after  execution,  and  burden  of 
proof  is  upon  grantee  and  those  claiming 
under  him  to  show  fact  to  be  otherwise. 
Dmo  V.  Jewell,  45  D.  371. 

Alteration  in  deed*  immaterial  so  far  as 
the  present  suit  is  oonoerned«  cannot  in  this 


suit  be  presumed  to  have  been  frmodnleatly 
made  by  grantee.     /6. 

PlaintiS  who  produces  in  evidenoee  a  deed 
as  muniment  of  his  titie,  which  appears  upoa 
its  face  to  have  been  altered  in  a  particnW 
material  to  his  interests  and  to  prejudice  of 
defendant,  must  establish  by  satisfactory 
evidence  that  alteration  was  made  at  tinie 
instrument  was  executed,  or  it  will  be  gives 
effect  as  it  read  before  alteration  was  niads. 
Oaliand  v.  Jackman,  85  D.  172. 

15.  doee  not  revest  titla.  — Gko- 

cellation  or  loss  of  deed  does  not  divest  title 
vested  under  it.     Lewis  v.  Payn,  18  D.  427. 

Estate  which  may  exist  without  deed  is 
not  destroyed  by  fraudulent  caacellation 
and  Testruction  of  deed  conveying  it  by 
holder  thereof,  but  his  right  of  action  on 
covenants  contained  therem  is  gone.  /A.; 
Waring  ▼.  Smyth,  47  D.  299;  Woods  v. 
HUdeArand,  2  R.  513. 

Id.  lieaaes.  —  Alteration  of  lease  for 
^ears,  even  in  immaterial  part,  by  one  claim> 
mg  a  benefit  under  it,  destroys  his  right  of 
action  on  it.     Lewis  v.  Payn,  18  D.  427. 

Where  lease  is  executed  in  duplicate,  each 
party  receiving  one,  both  are  orig^als;  fraud- 
ulent alteration  oit  one  of  them  by  party 
holding  it  does  not  destroy  his  estate  under 
it  if  other  remains  intact.     Ih, 

Material  alteration  of  lease,  b^  lessee, 
destroys  all  his  future  rights  under  it.  Bliss 
V.  Mdntyre,  46  D.  165. 

Lessor  may  maintain  trespass  against 
lessee  who  has  altered  lease,  if  he  enters 
upon  premises,  demands  possession,  and  is 
prevented  from  exercising  acts  of  ownership 
by  lessee,     lb, 

17.  Mortgagee  and  mortgage  notes. 
—  Alteratiop  of  bond  and  mortgage  by  mort- 
gagee, accelerating  time  of  payment  after 
mortgage  \b  executed,  without  mortgagor's 
consent,  though  in  accordance  with  prerious 
parol  stipulation  as  to  terms  of  payment, 
avoids  such  bond  and  mortgage  even  ia 
hands  of  bona  fide  assignee  without  notice 
and  latter  cannot  enforce  collection  in 
equity.      Waring  v.  Smyth,  47  D.  299. 

Alteration  of  mortgage  by  one  mort|^gor, 
after  signature  of  co-mortgagor,  and  witliout 
latter 's  knowledge,  by  inserting  in  descrip- 
tion additional  property  of  them  both,  doei 
not  annul  mortgage.  It  may  be  enfnrsed 
against  altering  mortgagor  as  a  lien  on  ail 
the  property,  and  as  against  the  other  mort- 
ffagor  as  a  lien  on  property  described  in  it 
before  alteration.  Van  Horn  v.  Bell^  79  D. 
506. 

Mortgagee  who  fraudulently  alters  or 
destroys  mortsage  notes  thereby  releases  and 
discharges  debt,  and  cannot  sustain  bill  te 
foreclose  mortgage  which  is  a  mere  incident 
of  debt     Voqle  v.  Ripper,  85  D.  298. 

Material  siteration  of  mortgage  notes,  if 
not  fraudulent,  will  not  operate  aa  a  dis- 
charge of  debt  and  mortgage^    /& 
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C  ezeeated  daed  of  trast  conditioned  to 
Kcora  eighteen  hundred  dollars,  then  loaned 
htm  hy  H.,  aqd  it  was  recorded.  Snbse- 
qaently  H.  loaned  him  three  hundred  dollars, 
and  to  seeore  this  these  words  were  by  con- 
tent ol  the  parties  introduced  in  the  deed: 
"also  for  one  note  of  three  hundred  dollars, 
due  ICaidk  4,  1873."  G.  duly  acknowledged 
ezecatkia  of  the  interlineation,  and  a  like 
interlineation  was  made  by  derk  in  record 
<rf  deed.  Heid^  that  interlineation  had  no 
ciEact  upon  original  instmment,  but  it  re- 
mained Talid  as  a  security  for  eighteen  hnn- 
dieddollan.     CW&m  t.  ^oOtiw,  24  R.  632. 

18.  Hegotlabls  inBtrumentv— whan 
avoids  instnameait.  —  Material  alteration 
in  Dots  or  bill  avoids  it  as  to  prerions  parties 
Dot  eonsenting  to  alteration,  and  no  distino- 
tidu  can  be  maintained  between  inteipolation 
of  sew  eUaae  whereby  legal  effect  of  instm- 
ment is  materially  changed,  and  striking  out 
ose  tiling  and  inserting  another,  whereby 
BUM  result  is  effeoted.  HoUand  w.  Hatch, 
71 D.  363. 

Material  alteration  by  holder  without 
maker's  consent  avoids  note.  Wheeloek  v. 
/WsMH,  23  D.  674;  BrmmeU  ▼.  Whmie,  86 
D.  314;  IngUih  v.  Breneman,  41  D.  96. 

Alteration  of  note  by  addition  of  words 
"with  interest,"  though  made  with  consent 
of  one  promisor,  and  without  fraudulent  lu- 
teal tf^ally  avoids  it  as  to  the  other  prom- 
iior.    /of  V.  Smith.  79  D.  762. 

Alteration  in  date  of  note,  made  at  instance 
of  holder  without  assent  of  indorser,  releases 
letter.    AtOmekom  v.  MeKnigkt,  13  D.  602. 

Material  alteration  of  negotiable  instru- 
ment will  render  it  invalid,  even  in  bands  of 
is  innocent  holder,  as  against  any  party 
thereto  not  consenting  to  alteration.  And 
thia  rule  applies  to  aooommodation  note 
frandnlently  altered  before  it  is  negotiated. 
Triga  v.  Taylor,  72  D.  263. 

Alteration  of  note  after  execution  nullifies 
i^  although  sneh  alteration  was  made  with- 
oot  kaowiedge  or  consent  of  payee,  and  no 
tetion  can  be  maintained  upon  it,  after  such 
■Iteration.     Leteher  v.  Batet,  22  D.  92. 

Material  alteration  of  note  made  by  one  of 
the  proouson  before  delivery,  without  knowl- 
edge of  other  promisor,  makes  note  void  as 
•gtinst  other  promisor;  although  alteration 
ii  Diade  without  knowledge  of  payee,  and 
without  frandnlent  intent.  Draper  v.  Wood, 
17K91 

The  /olbwhtff  are  material  aUerathne: 
Catting  off  memorandum  written  on  note 
before  it  was  signed,  wherebv  it  was  pro- 
vided that  the  note  should  be  payable  in 
stock  in  one  year,  if  the  holder  would  accept 
it,  otherwise  in  caiA  at  the  end  of  two  years, 
whereas  the  note  was  in  the  body  of  it  made 
Payable  on  denumd.  Whtdoek  v.  Freeman, 
aD.674. 

Addition  to  a  Joint  and  several  note, 
H^  by  two  persona  as  makers^  of  name 


of  another  person,  without  knowledge  and 
assent  of  one  of  the  makers.  BronmeU  v. 
Winnify  86  D.  314. 

Account  was  stated  and  settied  in  writing, 
and  on  same  page  note  was  written  besin- 
ning  with  the  words,  "For  and  in  consiaer- 
ation  of  the  above  account.''  Note  was 
afterwards  torn  off  from  account;  words 
quoted  were  erased,  and  in  their  place  were 
written  words,  "On  demand  ";  note  was  not 
otherwise  changed.  Held,  that  alteration 
was  material,  and  tiiat  plaintiff  could  not  re* 
cover  on  note  as  altered.  Benjamin  v.  JhTc- 
ComuO,  46  D.  474. 

19.  wlMn  does  not.  —  Bvery  mate- 
rial alteration  of  instrument  destroys  ite 
validity;  but  alteration  making  bill  or  note 
conform  to  agreement  between  the  parties 
will  not  vitiate  the  instrument.  WiihamMom 
T.  SmUh,  78  D.  478. 

Alteraticm  of  note  by  payee,  after  delivery 
to  him,  does  not  necessarily  avoid  it.  IFi> 
eon  V.  Hendereon,  48  D.  716. 

Payee  may  alter  it  in  any  way  anthoriied 
by  maker.    lb. 

That  alteration  operates  prejudicially  to 
holder  is  drcnmstance  to  which  jury  should 
give  due  weight.    76. 

The  following  cUteratUme  have  been  held 
not  to  Mate  the  inelrwnenL'  Alterins  note 
from  "I  promise  "to  "We  promise,  by  a 
party  to  the  note,  before  it  is  negotiated. 
Bddp  V.  Bond,  36  D.  767. 

Addinff  name  of  an  attesting  witness  to  a 
note,  before  its  negotiation,     fb. 

Alteration  of  figures  on  margin  of  biU  in- 
dicating amount,  so  as  to  conform  to  body  of 
bill,  without  drawer*s  knowledge.  Smitk  v. 
Smith,  53  D.  652. 

Ink  tracing  of  note  written  in  pencil,  un- 
lesl  legibUity  is  affected.  Reed  v.  Eoark,  65 
D.  127. 

Inserting  word  "  and  "  between  siffnatures 
of  two  parties  to  note.  Martin  v.  Good,  74 
D.545. 

Addition  to  several  note  of  name  of  an- 
other person  as  maker,  without  knowledge 
or  consent  of  original  signer.  BroumeU  v. 
Winnie,  86  D.  314. 

Note  was  executed  May  28,  1859,  whereby 
makers  promised  to  pay  "one  thousand  dol- 
lars, twelve  months  after  date,  and  consider- 
ation of  which  was  "  loaned  money."  It  was 
dianged  by  insertion  of  words  "in  gold." 
Held,  that  as  legal  liability  of  makers  was 
not  thereby  changed,  such  alteration  was 
immateriaL  Bridgee  v.  Wintere,  97  D. 
443. 

A  different  rule,  however,  would  prevail 
where  alteration  was  made  fraudulentiy,  or 
with  fraudulent  intent,     lb. 

20.  how  pleaded.  —  Plea  of  fraud- 
ulent alteration  of  note  is  bad  unless  it  al- 
leges alteration  to  have  been  made  without 
maker's  authority  or  consent.  Beed  ▼. 
Boark,  65  D.  127. 
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21.  burden   of  proof  to   show 

Authority  to  alter.  —  Party  producing 
note  which  appears  npon  its  face  to  have 
been  altered  in  material  part  must  acconnt 
(or  snch  alteration  by  ez^anatory  evidence; 
and  if  no  saoh  evidence  is  adduced,  it  would 
be  error  for  court  to  leave  to  jury  question 
whether  or  not  such  alteration  preceded  de- 
livery.  Clark  v.  Bchtein,  62  D.  307,  S.  P., 
Inglwh  ▼.  Brtneman^  41  D.  96;  WiJwn  v. 
ffendermm,  48  D.  716;  Simpaon  v.  Staekfwwe, 
49  D.  554. 

Alteration  of  note  not  apparent  on  in- 
spection, and  which  was  made  before  any 
one  as  holder  or  payee  had  any  legal  claim 
npon  it,  and  while  it  was  still  in  the  hands 
of  one  of  promisors,  must  be  presumed  to 
have  been  made  by  their  consent.  Eddy  v. 
Bond,  36  D.  767. 

Where  place  of  payment  is  in  handwriting 
different  from  thiat  of  body  of  note,  law 
raises  presumption  that  note  has  been  al- 
tered.    Simpson  v.  StackhouM,  49  D.  554. 

Alteration  of  note  by  erasure  of  place  of 
payment,  after  deliverv  to  payee,  is  pre- 
sumed to  have  been  made  by  payee,  and  un- 
less assent  of  the  maker  is  proved,  renders 
note  void.     White  v.  Hasa,  70  D.  548. 

22.  right   to   sue   on   original 

promise.  —  If  note  has  become  void  by  al- 
teration nuide  by  holder,  he  is  not  thereby 
remitted  to  a  right  of  action  on  original 
promise.      Wheelixk  v.  Freeman,  23  D.  674. 

AXTSB  EGO. 

Of  the  master,  who  is,  see  Hastsb  akd 
Sbrvaht,  20;  Railroad  Gomtamiks, 
109 

AIXUVION. 

Title  to  increase  by,  see  Ripariak  Rights 
15. 

AKBIGUITT. 

Effect  of,  in  statutes,  see  Statutks,  65. 
Parol  evidence  to  explain,  see  Evidsmck,  92, 
109. 

AKENDMENT. 

Allowanoo  or  refusal  of,  when  reviewable, 

see  Appsal,  14. 
Bringing  in  new  nartiee,  see  PABTisa,  12,  24. 
Defects  curable   oy^  waived  on  appeal,  see 

Apfbal,  63. 
Of  bill  of  particnlars,  see  Bills  of  Particd* 

LARS,  i. 

Of  charters,  see  Ck>RP0RATi0NS,  23. 

Of  eity  charters,  see  MdNioirAL  Corpora- 
tions, 6. 

Of  declaration  in  ejectments  see  Ejictmrnt, 
27. 

Of  execution  levy,  see  ExsounoN,  49. 

Of  federal  and  state  constitutions,  see  CoH- 
snnrnovs,  13,  14. 

Of  indictments,  see  iNDicmrsifT,  88. 

Of  informations,  see  Information,  5. 

Of  irregularities  in  exeeutions,  see  EzRCU- 
noN,  18. 
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Of  judgments,  see  Judgment,  1 17-1 19. 

Of  judgment  by  confession,  see  Judombnt, 

149. 
Of  pleadingN,  see  Plsadino,  IX. 
Of  pleadings,  oonti nuance  for,  see  Trial,  14. 
Of  record  of  criminal  case,  see  Appr^^l,  149. 
Of  record  on  appeal,  see  Appral,  92. 
Of  return  on  execution,  see  Exbcution.  126. 
Of  return  to  attachment,  see  Attach mrkt, 

67. 
Of  verdicts,  see  Trial,  109,  ?06. 
Of  writ  of  attachment,  see  Attachmbnt,  61. 
On  the  trial,  see  Trial,  36. 
On  writ  of  error,  see  Error,  23. 
Power  to  allow,  see  Courts,  4,  Su 


Bee  Pardon,  11. 

AKOTIOH. 

See  RsMOVAU 

AMOTTNT. 
when   blank,  see    Bills    and 
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Pillins    in, 

KOTKS,   18. 

Jurisdiction,  as  dependent  on, 
23;  JuRiSDicrrioN,  8. 

Jurisdiction  of  justice,  as  dependent  on, 
JusTics  OF  thb  Pbacb,  9. 

Jurisdiction  on  appeal,  as  dei«endant  on,  acB 
Appeal,  3. 

Jurisdiction  on  appeal  from  justioe,  as  de- 
pendent on,  see  Justice  of  the  Psack, 
34. 

Of  alimony,  how  fixed,  see  Marriaob  axd 

DiVOROB,  91. 

Of  bail,  how  fixed,  see  Bail,  15. 

Of  damages,  review  o^  on  appeal,  see  Ap- 
peal, 73-75. 

Of  money  to  be  tendered,  see  Tender,  9. 

Of  recovery  a^^ainst  carriers,  see  Cak&iebs, 
119-121. 

Of  recovery  for  breach  of  promise  to  marry, 
see  Marriage  and  Divorce,  40-42. 

Of  recovery  for  fraud  or  deceit,  see  Fraoi^ 
24. 

Of  recovery  in  action  on  judgment^  see 
Judgment,  142. 

Of  recovery  in  trespass  to  the  person,  see 
TKBSPAas,  44. 

Of  recovery  on  stock  subscriptions,  see  Cor- 
porations, 217. 

Of  snrety*s  lisbility,  limit  of,  see  Svrett- 
8HIP,  17. 

Opinions  as  to,  see  WrmERSEa,  126. 

Provisions  in  judgment  respecting,  see  JuDO- 
MENT,  22. 

Recoverable  for  breach  of  warranty  of  goods 
sold,  see  Sales,  104. 

Reooverable  in  action  for  penalty,  see  Pen- 
alties, 2. 

Recoverable  in  action  for  price  of  foods  sold, 
see  Sales,  93. 

Reooverable  in  actions  en  sheriff's  bood% 
sss  SBERIFn»  39. 
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RecoveraUo  in  rait  on  reploTin  bond,  see 

Replkvik,  40. 
StatiDg,  in  bill  or  note,  see  Bills  and  Notes,  6. 
Tu  be  coDtribnted  nmong  oo-sureiiea,  see 

SaRKTTSUir,  22. 

See  also  Damaobs. 

ANCIEHT  INSTRUMENTS. 
AdmiMibility  of,  see  Eyidbncv,  189,  190. 

ANCIENT  LIGHTS. 
See  Eahbmbntsi,  16. 

AHOILLABT    ADMINISTRATION. 
Sas  SzaoDiOBS  ahd  Admikistratobs^  15. 


Wlm lesd  "or,"  see  Wills,  81. 


lloehidcs  right  of  property  In,  liability  for  In* 
Jailit  bj  or  to^  lesiaiatlTe  control  over  keeping 
el,  and  criminal  liability  for  cruelty  to  animals, 
Tbc  law  of  agistment  is  also  embraced.  Varinui 
eomruta,  Ums,  and  offenses  more  or  less  relating 
to  or  based  npon  the  law  of  animals  will  be 
loand  inder  other  titles,] 

lajnrifli  to^  or  by,  eaiised  by  negligence,  see 

Nmliosxcb,  7. 
liability  of  carriers  of,  see  Gajuubrs,  23; 

Railboad  Companiis,  60. 
Lability  of    railroad    company  for  killing 

itock  on  tracky  see  Railboad  Comfa- 

Niii,  72,  113. 
ObtigattoB  to  fence  against,  see  Fxnces,  2. 
Wben  exempt  from  attachment^  see  Attach- 

mirr,  38. 

1.  Bight  of  proi>erty  in,  generally.* 
— Di^  are  domesticatea  or  tame  animals. 
Bad  sa  mnoh  snbject  of  prop^ty  or  owner- 
ihip  sa  horses,  cattle,  or  sheep.  State  y.  Mc- 
/)i#e,69D.  516.  Contn,  SUUe  r.  llarnman, 
46  R.  423. 

Dog  withoat  collar  ia  snbject  of  property, 
aod  £oyer  may  be  maintained  for  its  conver- 
aioD,  eren  where  statute  legalizes  killing  of 
ncfa  dog.    Staie  t.  licDuffie,  69  D.  516. 

Indictment  lies  for  willful  and  malicious 
destnietion  of  dog  alleged  to  have  been 
worth  fifty  dollars,  and  to  have  had  around 
iti  sack  a  brass  collar  with  owner*B  name 
eagrared  thereon,  where  statute  imposes 
paniahment  for  malicious  mischief  to  per- 
•ooal  property,  makes  dogs  legitimate  sub- 
ject of  property,  and  specuilly  protects  those 
nsTing  required  collars  on.     lb. 

Property  in  dog  recognized  by  common 
law  haa  always  been  held  to  be  "base"  or 
inferior,  and  entitled  to  less  regard  and  pro- 
tectioa  than  property  in  other  domestic 
aatmals.     Wooff  r.  ChaOstr,  81  D.  175. 

Oysters  partoke  more  of  character  of 
fans  dornikB  than  /arm  naturcB,  hence  there 
nay  be  an  absolute  property  in  them.  Staie 
▼■  Taytor,  72  D.  347. 

*  NAtes  00  property  and  ownerahip  in  anlmala, 
1»a'<M^82;4llL42ft-4m 


Tame  canary  bird  is  snbject  of  property. 
Manning  y.  MUchertKm,  47  R.  764. 

2.   in    wild    ftnimala.  ---  Pursuit 

alone  givea  no  right  of  property  in  animals 
ferm  naturce,  and  an  action  will  not  lie 
against  a  man  for  killing  and  taking  an 
animal  of  this  kind,  pursaed  by  and  in  view 
of  person  who  first  found,  started,  pursued, 
and  was  on  point  of  taking  it  Pierstm  v. 
Poet,  2  D.  264. 

Occnpancy  in  wild  animals  can  be  aoc^uired 
only  by  possession,  which  does  not  imply 
actual  bodily  seisure,  but  there  must  be 
some  actual  dominion  over  the  animals,  as 
ensnaring  them  or  by  other  such  means 
which  will  prevent  their  escape.     lb. 

Wild  bees  in  a  bee-tree  beloiM(  to  owner 
of  soil  where  tree  stands.  Fergueon  ▼. 
MilUr,  13  D.  619. 

License  from  owner  to  discover  to  take 
bees  does  not  vest  ownership  in  licensee  nntil 
possession  is  taken.  And  another,  who 
subsequently  gets  license,  may  take  bees 
without  being  liable  in  trespass  to  first  U- 
cenaee.     lb. 

8.  P:>wer  of  the  legislature  to  reg- 
ulate keeping  of  doge. — Regulation  of 
keeping  of  dogs,  and  authorisation  of  their 
auramary  destruction  when  prescribed  reffu- 
lations  are  not  complied  with,  are  within 
police  power  of  legislature.  Blair  v.  Fort^ 
hand,  1  R.  94;  S.  0.,  97  D.  82;  Staie  ▼.  C% 
qf  Tapfka,  59  R.  529. 

Officer  having  warrant  from  proper  author- 
ities, directing  him  to  kill  all  dogs  not  "  li- 
censed and  collared,"  as  required  by  statute, 
which  provides  that  such  dogs  niav  be  killed 
**  whenever  and  wherever  found, '  has  right 
peaceably  to  enter  for  that  purpose,  without 
permission,  upon  close  of  owner  or  keeper 
of  such  a  dog,  and  there  kill  it  Blair  y. 
Forehand,  1  K.  94. 

Such  officer  who^  under  authority  of  law, 
kills  dog  within  owner's  dose,  and  leaves 
body  with  collar  still  on,  ia  not  liable  for 
conversion  of  the  collar,     lb. 

Legislature  has  power  to  make  towns  lia- 
ble for  damage  done  within  their  limits  by 
dogs,  and  to  give  towns  a  right  of  action  to 
recover  actual  damage  from  owners  of  dogs. 
Batt  Kingston  v.  Towle,  97  D.  575. 

4.  Power  of  city  to  control  keeping 
of  animals..  —  When  necessary  to  insure 
public  safety,  leffislature  may,  under  power 
vested  in  it,  authorize  municipal  authorities 
to  summarily  destroy  property  without  legal 
process  or  previous  notice  to  owner.  Bkur 
V.  Forehand,  1  K  94;  S.  C,  97  D.  82. 

Law  recognizes  property  in  dogs,  and  city 
ordinance  requiring  owner  to  obtain  license 
for  keeping  them,  and  subjecting  him  to 
arrest,  hue,  and  imprisonment  for  not  pro 
curing  such  license,  is  invalid.  Washington 
City  V.  Meigs,  29  R.  578. 

As  an  exercise  of  police  power,  a  city 
charter  and  ordinances  may  authorise 
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pounding  of  animals  running  at  large  in 
streets,  and  sale  of  them  for  expenses  with- 
oat  judicial  proceedings,  even  if  such  animals 
are  exempt  from  ezecntion,  but  may  not 
impose  a  penalty  on  owner  and  make  it  a 
charge  against  animal  on  the  sale.  Wilcox  v. 
Hemming,  46  R.  625. 

City  ordinance,  enacted  under  authority 
of  statute,  authorizing  impounding  of  hoes 
found  running  at  large  in  city,  and  their  sale 
for  costs  and  expenses,  after  public  notice  of 
sale,  without  further  notice  to  owner,  is 
valid.     Fori  Smith  v.  Dodson,  55  R.  589. 

5.  Bight  to  kill  vicioufl  or  dangerous 
animalii.  —  Dog  which  attacks  persons,  or 
kills  sheep,  may  be  killed  by  any  one  as  a 
nuisance.  It  may  also  be  killed  by  one  on 
whose  land  it  is  chasing  domestic  animals; 
and  in  other  cases,  when  necessary  to  sepa- 
rate it  from  animals  which  it  is  attempting 
to  kill  or  injure.  Htnddat  ▼.  IBmarmm,  15 
D.  383. 

Lai^e,  ferocious  dog,  accustomed  to  bite 
mankind,  if  allowed  to  ao  at  large,  may  be 
killed  by  a  person  without  showing  that 
killing  was  done  in  necessary  self-defense. 
Broion  v.  Carpenter,  62  D.  603;  WwM"  r. 
Chalker,  81  D.  175. 

Killing  of  wild  and  vicious  buffalo  bull 
trespassmg  within  incloeure  by  owner  of 
such  indosure,  when  necessary  to  prevent 
destruction  of  his  property,  is  justifiable, 
though  close  is  not  fenced  as  prescribed  by 
statute.     Caw/ox  v.  Crenshaw,  69  D.  427. 

Any  person  may  kill  mad  dog,  or  one  that 
is  justly  suspected  of  being  mad,  or  known 
to  have  been  bitten  by  a  mad  doj^,  without 
any  regard  to  right  of  property  m  owner. 
Woolfr.  Chaiher,  81  D.  175. 

Dog,  whether  before  michievous  or  not,  or 
if  so,  whether  his  owner  has  knowledse  of  his 
dispodition  or  not,  if  actually  found  doing 
mischief  or  attempting  to  do  it  alone,  out 
of  the  possession  of  his  owner  or  the  charge 
of  a  keeper,  may  be  killed,  and  the  act  jus- 
tified, and  so  he  may  be  destroyed  under 
any  circumstances  where  it  is  absolutely 
neoesMtfy  for  the  preservation  of  property. 
2b. 

6.  NoiB^  dogs,  when  nuisances.  — 
Dog  which  IS  in  habit  of  haunting  dwelling- 
house  of  another  by  day  and  night,  and 
which,  by  barkine  and  howling,  disturbs 
peace  and  quiet,  becomes  nuisance,  and  if 
necessary,  may  be  killed,     fb. 

Whether  dogs  kept  on  premises  of  their 
owner  may,  by  their  noise,  oecome  nuisances 
to  adjoining  proprietors,  and  subject  their 
owner  to  action  for  a  nuisance,  qucere,     lb. 

7.  Liability  of  owner  of  beast  ferae 
naturae.  —  Owner  of  beasts  /erce  natune 
is,  under  aU  circumstances,  liable  for  injuries 
done  by  them.    Decker  v.  Oammon,  69  D.  99. 

Allegation  or  proof  that  owner  of  such 
animab  knew  them  to  be  mischievous  is 
unnoceasary  in  actions  for  injuries  by  them. 


for  he  is  oondnsiTely  presumed  to  bare  sask 
knowledge.     lb. 

Allegation  or  proof  that  owner  'was  guilty 
of  negligence  in  permitting  them  to  oe  at 
large  is  unnecessary  in  actions  for  injnnes 
by  such  animals;  for  he  is  bound  to  keep 
them  in  at  his  periL     lb. 

A  man  may  lawfully  keep  such  an  aninial, 
but  is  liable  to  persons  injured  by  it;  and  in 
this  respect  there  is  no  mstinction  between 
case  of  animal  which  breaks  throagb  the 
tameness  of  his  nature,  and  is  lieree,  and 
known  by  owners  to  be  so,  and  one  which  is 
fercB  naturtB.     Oahet  v.  Spattldmg,  94  D.  40L 

8.  Agistaient,  and  lien  theratfbr.  — 
A^ter,  having  b^  contract  special  owner- 
ship and  interest  in  sheep  in  his  enatody  sad 
in  their  increase,  may  maintain  as  "  owner  * 
an  action  for  negligent  killing  of  theta  by 
railroad  company,  j^ew  York  efc.  A  ML  Ck 
V.  Auer,  55  K.  734. 

Statute  giving  lien  f<»*  keeping  to  "  keep 
ers  of  livery-stables,  and  all  others  engi^ad 
in  feeding  horses,  cattle,  hogs,  or  other  hvo- 
stock,"  covers  case  of  one  who  for  several 
years  has  kept  a  number  of  cattle  belonging 
to  same  person,  although  he  kept  no  cattls 
for  others.     Kebie  v.  Layne,  42  K.  15& 

Agister*s  lien,  created  by  statute,  is  para- 
mount to  lien  of  prior  chattel  mortgage  npoa 
same  cattle.  Caae  v.  Allen,  30 IL  425l  Cim- 
tra,  Sargent  v.  Uther,  20  R.  208. 

0.  Duties  and  liabilities  of  agister. 
—  Agister  of  animak  is  not  insurer  of  their 
safety,  and  is  liable  for  their  loss  onl>  on 
proof  of  negligence  or  want  of  ordinary  cars 
on  his  part.  Rey  v.  Toney,  69  D.  444;  Wm- 
8t<m  V.  Taylor,  75  D.  112. 

Whether  or  not  he  has  used  reaaonabis 
care  and  diligenoe  is  a  Question  for  jury  to 
determine,  in  view  of  all  the  testimony  be- 
fore  them.     Halty  v.  Market,  92  D.  182. 

Agister  is  bound  to  employ  skillful,  eare- 
ful,  and  trustworthy  servants,  and  is  liable 
for  all  injuries  done  by  them  in  ooorse  of 
their  employment,  through  negligenoe  or 
carelessness,  but  not  for  any  willful  or  mali- 
cious injury  committed  without  his  knoiH- 
edge  or  consent.     lb. 

Trespass  will  not  lie  for  damages  done  by 
cattle  while  in  possession  of  an  agtster. 
Ward  V.  Brown,  16  R.  561. 

10.  Liability  for  spread  of  infectious 
disease.  —  E.  pastured  sheep  upon  W/s 
land.  The  sheep  had  an  infectious  disease. 
Afterward,  BL's  sheep  having  been  removed, 
W.'s  sheep  were  put  upon  same  land  and 
thereby  contractea  the  disease.  W.,  who 
was  ignorant  of  nature  of  disease,  had  bees 
falsely  informed  by  E.  that  there  was  no 
danger.  Held,  that  W.  had  an  action  against 
E.     EkUon  V.  Whmk^  5  R.  377. 

Plaintiff,  having  agreed  to  pasture  defend- 
ant's sheep,  turuM  them  into  a  field  sepa- 
rated from  a  field  of  S.  by  an  insafficisat 
fencop  part  of  whioh  it  was  plaintiff's  daty  to 
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The  aheep  escaped  into  &'•  field* 
where  th^  became  dieeaaed  from  contact 
with  oHier  eheep.  Heldt  in  action  of  account 
for  the  agistment^  that  plaintiff  waa  guilty 
of  negligence  in  suffering  sheep  to  escape, 
and  thAt  defendant  could  recoup  the  damage. 
SaryaU  ▼.  Slacks  19  R.  136. 

11.  Bd^ht  of  action  for  injuries  to 
^Tiim^lM  —  Owner  of  dog  has  such  property 
in  him  as  will  entitle  him  to  maintain  action 
against  mny  one  for  killing  or  injuring  him. 
WkeaUeff  ▼.  HarrU,  70  D.  258. 

Doge  were  not  subjects  of  larceny  at  com- 
mon UiWy  although  owner  could  maintain  a 
civil  action  for  injuries  to  them.  Siaie  ▼. 
Mclh^ie^  69  D.  516. 

Dogs  kept  with  lawful  collars  on  are  as 
fully  within  purview  of  statute  against  will- 
ful and  maliaons  injury  to  personal  estate  as 
any  other  species  of  personal  property,     lb, 

19.   for  their  destruction.  —  No 

aetioa  liee  for  negligently  killinff  a  dog. 
JtniKm  T.  8<mthwuUm  RaOroad,  58  R.  476. 
One  who  kills  dog  on  his  premises  doins 
Bo  damage  is  liable  to  owner  in  action  of 
trcspaaa.     Breid  ▼.  KhnbaU,  14  R.  35. 

Such  action  may  be  maintained  without 
■bowing  that  dog  is  of  any  pecuniary  value. 
That  is  question  for  jur^,  alter  hearing  evi- 
ilence  of  pecaliar  qualities  and  properties  of 
the  animal.  SUOe  v.  McDuffie,  69  D.  516; 
DodwH  T.  Mo^  32  D.  677;  Farher  ▼.  Mite, 
62  D.  776. 

One  Jias  no  right  to  kill  dog  on  owner's 
premises,  on  pretense  that  he  is  a  nuisance, 
becanae  he  has  on  former  occasions  bitten 
otlier  persons.  Perry  v.  PhipWt  51  D.  387. 
Person  is  liable  for  killing  dog  on  owner's 
premises^  after  owner  has  driven  dog  away, 
■0  that  tiiere  is  no  longer  any  danger  of  his 
biking  him  at  that  time.     lb. 

Justification  as  defense  to  action  for  kill- 
mg  dog  is  not  established  by  evidence  show- 
ing sach  animal  to  have  been  merely  trouble- 
some at  times,  unless  his  disposition  was 
■neh  as  to  render  him  a  nuisance  to  the  com- 
munity.   Dodmm  v.  Mock,  32  D.  677. 

Plea  of  justification  to  action  of  trespass 
for  killing  plaintiff's  dog  is  sustained  by 
proof  indicating  that  defendant  acted  under 
a  reasonable  apprehension  that  killing  was 
necessary  to  prevent  destruction  of  his  own 
property.  ParroU  v.  HarUjUld^  32  D.  673. 
Evidence  in  support  of  such  plea  need  not 
sLow  that  plaintiff  was  cognizant  of  mis- 
chievous disposition  of  dog,  or  that  defend- 
ant had  no  other  mode  of  protecting  the 
property  menaced,     lb. 

Statute  that  no  person  shall  be  liable  by 
law  for  killing  any  dog  not  having  around 
bu  neck  a  collar  of  brass,  tin,  or  leather,  with 
name  of  owner  or  owners  carved  thereon,  is 
e^oivalent  to  legislative  declaration  that  kill- 
iug  of  Ul  dogs  having  required  collars  is  un- 
Uh  ful  and  unjustifiable.  StaU  ▼.  MeDufie, 
19  D.  516. 


Statute  anthoriaed  "  any  penon"  to  kill 
doff  going  at  large,  and  not  licensed  and 
couared.     In  action  to  locoTer  for  killing  of 

Slaintiff's  dog  bjr  defendant's  dog,  —  hM,  no 
ef ense  that  plaintiff's  dog  was  not  licensed 
and  oollaredy  as  defendant's  dog  was  not  a 
'^person."    HeimwU  v.  Haekett,  22  R.  529. 

A  hound,  kept  for  the  chase,  and  kept 
chained  when  not  hunting,  was  pursuing  a 
fox,  followed  by  his  master,  the  plaintifi^  and 
S.,  his  oompanion  and  fellow-huntsnuui. 
While  out  of  sight  and  hearing  of  his  master, 
but  near  to  S.,  hound  was  accidentally  shot 
by  defendant  in  firing  at  fox.  Held,  that 
hound  was  not  "  running  at  larffs"  within 
meaning  of  statute  authorizing  Killing  of 
animals  running  at  large,  and  that  defendant 
was  liable.      Wright  v.  Ciark,  28  R.  496. 

18.  Custody  and  restraint  by  owner. 
—  Owner  of  cattle  must  at  the  common  law 
keep  them  off  of  the  lands  of  other  persons, 
whether  such  lands  are  fenced  or  unfenced. 
Tonawanda  R.  R.  Co.  v.  Munger^  49  D.  239; 
Myer9  v.  Dodd,  68  D.  624;  Kwm  ▼.  Tucker, 
11  D.  233;  IfuMna  etc  R.  R.  Co.  ▼.  MeCbtrt^ 
89  D.  467;  Same»  ▼.  Salem  S  L.  R.  R,  Cs., 
96  D.  676. 

This  common-law  rule  does  not  prevail  ii. 
California.     WaierM  t.  Jfoss,  73  D.  561. 

Kor  in  MississippL  Vkhtburg  etc  R,  & 
Co.  r.  Patton,  66  D.  552. 

Nor  in  Ohio.  Kertehacker  ▼•  Clevelamd  etc 
R.  R.  Co.,  62  D.  246. 

Nor  in  North  Carolina.  Jones  ▼.  Wither' 
tpoon,  78  D.  263. 

Owner  of  horse  is  not  guilty  of  negligence 
in  permitting  it  to  run  at  large.  WoUre  v. 
Moee,  73  D.  561. 

Ue  runs  risks  only  of  accidental  iujuries  to 
such  horsey  and  can  recover  for  any  injury 
thereto  from  negligence  of  another.  Murray 
V.  8.  Carolina  R.  R.  Co.,  70  D.  219. 

Cattle  are  not  "  lawfully  going  at  large  on 
a  highway,"  when,  having  broken  out  of 
owner's  indosure,  they  enter  upon  track  of 
railroad.  Tonawimda  R.  R.  Co.  v.  Munger, 
49  D.  239. 

Cattle  found  at  large  are  not  presumed  by 
law  to  have  escaped  throiu;h  insufficiency  of 
owner's  fence.  IMU  v.  New  York  etc  R.  R, 
Co.,  71  D.  78. 

Domestic  animal's  being  in  highway  cannot 
of  itself  be  regarded  as  unlawful,  rendering 
owner  liable  for  injurious  consequences  that 
may  accidentally  flow  therefrom.  In  order 
that  it  should  be  wrongful,  it  should  appear 
that  the  circumstances  and  occasion,  or  the 
character  and  habits  of  the  animal,  were 
such  as  to  show  carelessness  on  part  of  such 
owner  in  reference  to  oonvenience  and  safety 
of  travelers  on  highway.  Holden  v.  ShaUuck, 
80  D.  684. 

Driving  large  bands  of  cattle  along  higV 
way  is  not  such  unusual  use  of  same  as  to 
require  drover  to  exercise  extraordinary  care. 
Reeves  r.  DeL  etc  R,  R.  Co.,  72  D.  711^ 
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Where  cattle  not  lawfully  on  land  of  one 
person  pass  thenoe  on  to  nnfenced  land  of 
another,  latter  may  maintain  action  of  tres- 
pass against  owner.  Lord  ▼.  Wormwood,  50 
D.Md. 

Cattle  of  one  man  are  not  lawfully  on  land 
«f  another  unless  by  consent  of  latter,  even 
though  it  be  unfenced,  and  they  have  passed 
on  to  it  directly  from  highway  upon  which 
^<hey  were  permitted  by  law  to  go  at  large,  lb. 

Owner  of  ram,  knowing  its  propensity  to 
butt  persons,  is  bound  to  secure  it  and  keep 
it  under  safe  restraint.  And  no  distinction 
can  be  made,  as  to  this  duty,  between  sole 
and  joint  owners.  Oake»  ▼.  SpoMdcUng,  94  D. 
404. 

Duty  of  one  joint  owner  respecting  care  of 
vicious  animal  is  equally  his  co-owner's  duty 
as  to  third  persons,  nnless  peculiar  circum- 
stances of  given  case  should  relieve  the  one 
or  the  other  from  that  duty.  Either  may 
have  custody  of  the  animal;  and  custody  of 
one  is  custody  of  both.     fb. 

Farmer  who  keeps  younff  stallion  in  field 
near  highway  is  bound  to  fence  with  regard 
to  its  propensities,  and  it  is  not  enough  that 
his  fence  is  such  as  other  farmers  usually 
maintain.     Mcllvaine  v.  Lantz,  46  R.  400. 

14.  Turning:  loose  on  oommon  range. 
—  Right  of  owners  of  stock  under  laws  of 
Illinois  to  turn  them  upon  common  range  of 
county  is  within  legislative  control,  and  may 
be  abridged  or  destroyed  by  legislature,  and 
this  power  may  be  conferred  upon  an  incor- 
porated town.     HoberU  v.  Ogle,  83  D.  201. 

Permission  by  town  to  allow  cattle  to  run 
at  large  will  not  be  presumed,  but  must  be 
proved.  Perkim  v.  EaOem  dc  R,  JS.  Co., 
50  D.  589. 

In  Mississippi,  owner  of  cattle  may  permit 
them  to  goat  large  in  neighboring  range,  and 
IB  not  liable  as  treapaaser  for  damage  done  by 
them  to  premises  of  his  neighbor,  which  are 
not  enclosed  by  lawful  fence.  Vickgburg  etc 
R.  R.  Co.  V.  PaOon,  66  D.  552. 

So,  also,  in  Ohio,  unless  the  animals  are 
known  to  be  breachy,  unruly,  or  dangerous, 
in  which  event  the  owner  is  bound  to  con- 
fine them,  or  be  liable  for  any  loss  or  dam- 
age caused  by  them.  Kervohacker  v.  CUveUind 
tU.  R,  R.  Co,,  62  D.  246. 

15.  Impounding  estrays  —  Bights 
of  finder.  —  Where  there  is  no  sutticient 
pound  in  town,  person  taking  the  animal  up 
may  impound  it  in  his  own  barn,  or  in  in- 
closure  of  some  other  person.  Riker  v. 
Hooper,  82  D.  646. 

Action  for  expenses  of  keeping  impounded 
animal,  and  for  penalty  provided  for  in  stat- 
ute, in  town  where  there  is  no  public  pound, 
where  person  who  impounds  animal  place-s 
it  in  barn  of  public  pound-keeper  elected  by 
town,  because  he  was  pound-keeper,  and  in 
his  official  capacity,  and  where  impounder 
had  never  paid  anything,  or  agreed  to  pay 
anything,   tor    oosts  of  keeping,    must    be 


brought  by  pound-keeper,  and  not  by  ■» 
pounder.    lb. 

Forfeitures  provided  in  statnte  relatiiif  ti 
impounded  animah  do  not  indude  tiapiiBMi 
of  keeping  animal  impounded.  Bat  bolh 
mt^  be  recovered  in  same  suit.    Ibm 

Limitation  of  nine  months  does  not  apply 
to  actions  for  forfeitarea  and  ezpeneea  under 
statute  relating  to  impounding  animala.    lb. 

Statute  permitting  Dubtie  sale  hj  poblie 
officer  of  animals  f  ouna  running  at  lugs  in 
public  highway,  and  directing  payment  el 
proceeds,  less  expense  of  sale  and  keeping 
to  owner,  with  a  certain  time  for  redemptiaQ, 
is  constitutionaL  Camdau  v.  Lamgleff,  33  R. 
414.  CSontra  as  to  city  ordinance^  sea  Vardm 
V.  Mould,  39  R.  206.'' 

City  is  liable  in  damages  for  injnrr  to  ani- 
mal impounded  by  it,  when  caused  by  im* 
S roper  tying  of  animal,  and  by  insofiScient 
eight  of  fence.  But  where  fence  is  of  or- 
dinary height^  and  animal  hurts  itself  by 
wild  and  vicious  attempts  to  overleap  it,  dty 
is  not  liable  by  reason  of  the  improper  tyin^ 
nor  by  reason  of  failure  to  poet  notices  and 
sell  animal  within  statutory  time.  Cit§  V 
Oi-eeiuxuUe  ▼.  Martin,  39  R.  93. 

Estrays  may  not  be  used  by  finder,  vnless 
it  is  necessary  for  their  preservatioBy  and  for 
benefit  of  owner.  Weber  ▼.  Hartnum^  49  R. 
339. 

16.  ImiK>unding  trespaeeing  ani- 
mals.—  One  cannot  impound  neat  eatile 
taken  damage- feasant  in  his  indosnre  unleH 
fence  he  was  bound  to  repair  was  anch  ss 
law  required.  Mooneif  t.  Moffnard,  18  D. 
699. 

The  statutes  upon  this  anbjeet  most  have 
been  intended  to  supersede  the  common  law. 
lb, 

17.  Idability  for  damage  done  by 
treapaasing  aniniala.t  —  Owner  of  am- 
mals  is  answerable  for  their  trespasaee.  Fioa 
Leuven  v.  Lyhe^  49  D.  346;  Foi-sythe'w.  Prkx, 
34  D.  465;  Holladay  v.  Mars/i,  20  D.  678. 

Owner  of  bull  is  liable  to  action  of  tres- 
pass qttare  claumim  for  damage  done  by  ani- 
mal in  breaking  into  field  of  another  and 
killing  a  horse.  •  Dolph  v.  FerrU,  42  D.  24C. 

Measure  of  damages  for  such  trespass  ii 
value  of  horse  killed.     lb. 

Damages  for  mischief  done  by  animal 
while  trespassing  on  plaiutiflTs  lands  may 
be  recovered  from  owner,  without  pniof 
tiiat  he  had  notice  of  any  propensity  of  Uis 
beast  to  rove  or  do  harm.  Von  Lnnen  v. 
Lykf,  49  D.  346. 

Dog  cannot,  by  entering  alone  on  land  of 
another,  and  doing  mischief,  subject  owner 
to  action  of  trespass  quart  eiav*Utn,  as  cat:ltf 
and  other  animals  may;  yet  if  owner  tres- 
pass, and  while  on  the  land,  his  tlog,  uu  .j- 


*  LeRlslstWe  power  to  provide  for  summary 
and  scisure  of  anlnmU,  »ce  iidte.   3  K.  41  >.  ^i  . 

t  See  notes  on  lUbilitv  o:'  owner  of  tre9pia-«Ni>.f 
a.iiuia.s,  \\i  D.  -.:4b--7^;  lO  K.  27u,  :&71;  6o  K.  lAi*. 
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den  and  against  his  will,  does  mlachief,  snch 
action  of  treepass  will  lie  for  the  injury. 
Wod/Y.  Ckalker,  81  D.  176. 

When  by  wronji^fal  acts  of  stranger  cattle 
of  A  are  driven  npon  land  of  B,  A  is  not  lia- 
ble to  B  in  action  of  tort.  Hartford  r. 
Bmrfy,  19  R.  377. 

Owner  of  cattle  is  liable  for  their  tres- 
panes  through  defective  partition  fence 
vhidi  he  and  owner  of  land  trespassed  upon 
are  equally  bonnd  to  maintain.  Myen  ▼. 
DmU,  68  D.  624. 

Owner  of  domestic  animals  is  not  liable 
for  damages  caused  by  their  trespassing 
upon  unfenced  cultivated  field.  Jonea  ▼. 
WUhertootm,  78  D.  263. 

18.  Bi^lits  and  liabilitiM  of  owner 
of  dose  trespasaed  on. — Horse  found 
trespassing  in  another's  dose  may  be  turned 
mto  highway,  without  any  liability  arising 
from  its  there  straying  away.  Cory  r.  LittU, 
SS  D.  458;  Hum^irey  ▼.  IhuglasB,  33  D.  177. 
Sren  though  its  getting  into  inclosure  was 
dss  to  insnfficienoy  of  division  fence  which 
diOM-efwner  and  owner  of  horse  were  equally 
bound  to  maintain.  Rumpkrtiy  t.  Jhuglau, 
341X668. 

Parson  upon  whose  land  animal  strays  may 
tarn  it  cff,  using  usnal  and  ordinary  caution 
to  avoid  doing  any  injury  to  it;  but  is  liable 
to  owner  of  animal  for  any  injury  which  re- 
mits to  it  froxa  a  failure  to  exercise  sudi 
cutum.    ToUen  ▼.  Cole,  82  D.  157. 

For  damage  to  trespassing  cattle  in  driving 
them  away  with  a  dog,  owner  of  dog  is  not 
habls  if  he  ezerdses  ordinary  care  and  pru- 
denot  as  to  sise  and  character  of  dog  and 
mumer  of  setting  him  upon  the  cattle  and 
afterwards  pursuing  them,  dark  ▼.  Adama, 
46  D.  161. 

?or  unneoeesazy  violenoe  to  cattle  found 
tntpiasing,  a  person  is  liable.  Biehardson 
T.  Carr,  25  D.  65. 

Right  to  distrain  cattle  damage-feasant 
doet  not  exist  unless  owner  of  cattle  would 
btliaUs  to  an  action.  Didbmii  v.  Porihtr,  34 
D.78. 

Whsrs  a  mule  got  into  defendant's 
poanda,  in  consequence  of  insufficiency  of 
nit  f enos,  and  was  destroyed  by  his  act,  he 
ii  liable  to  the  owner  for  its  value,     lb. 

Measure  of  damages  in  such  a  case  is  regu- 
^atodhyjury.     lb. 

If  aoimsJs  trespassing  on  land  fall  in  a 
pit  there^  owner  of  land  is  not  liable.  Tono' 
•OMiait  fi.  On  ▼.  liunffor,  49  D.  239. 

Engineer  in  charge  of  locomotive  is  not 
"^  for  iuinry  to  cattle  trespassing  upon 
y^^^ned  track,  unless  he  willfully  causes  such 
'Bjvy,  or  is  gnlity  of  such  gross  negligence 
■•  woald  amount  to  vnllfulness.  Vandegrtfi 
"T.  JtedOaer,  51  D.  262. 

Owner  of  cattle,  who  allows  them  to  tree- 
pui  on  railroad,  does  so  at  his  peril     lb, 

PUintiff's  eow  escaped  into  defendant's 
«H  thraqgh  defaet  of  a  foMS  which  Utter 


was  bound  to  repair,  and  was  there  bitten 
by  a  dog.  HeJd,  that  trespass  would  not  lie, 
but  ienible,  that  case  would.  CaU  v.  CaU, 
9R.  179. 

19.  Ijiability  for  acta  of  vicious  or 
mlBchievoiui  animals.*  —  Owner  of  sav- 
a^^e  and  ferocious  dog,  or  other  animal,  who, 
with  knowledee  of  its  disposition,  kee^ 
same  negligently,  is  liable  for  injury  it  ii 
thereby  enabled  to  do.  Pickering  v.  Orange, 
32  D.  35;  Hinekky  v.  Emereon,  15  D.  383; 
CoggsweU  v.  Baldwin,  40  D.  686;  Mareh  v. 
•/ones,  52  D.  67;  Laverone  ▼.  Mangianti,  10 
R.  269;  Meibu9  v.  Dodge,  20  R.  6;  MouUon 
V.  Scarborough,  36  R.  308;  Olidden  ▼.  Jfoore, 
45  R.98. 

Owner  of  sr^oh  dog  keeps  same  at  his  own 
risk,  and  is,  witnout  regard  to  care  or  negli- 
gence, an  insurer  against  all  harm  that  he 
might  reasonably  expect  to  ensue  therefrom. 
McCaskiU  V.  SUioU,  53  D.  706;  Wooff  ▼. 
Chalker,  81  D.  175. 

Owner  of  ferodous  dog  is  liable  if  he  bite 
person  who  accidentally  treads  upon  him 
while  lying  at  owner's  door,  and  so  owner 
is  liable  if  such  dog  is  irritated  by  a  child, 
and  he  bite  it.  Wooff  ▼.  Ckalker,  81  D. 
175. 

Declaration  is  sufficient  to  sustain  verdict 
thereon,  which  alleges  that  defendant's 
horse,  being  unlawfully  at  lar^e,  broke  and 
entered  plaintiff's  close,  and  injured  plain- 
tiffs  horse,  which  was  there  peaceably  and 
of  right  depasturing.  Decker  ▼.  Chtmmon, 
69  D.  99.. 

Instruction,  in  action  on  case,  that  if  d» 
fondant's  horse,  at  time  of  injury  to  plain- 
tiff's horse,  had  escaped  into  plaintiff's  close, 
and  was  wrongfully  there,  and  while  there 
occasioned  injury  then  plaintiff  would  be 
entitled  to  recover,  is  correct;  and  this 
being  so,  an  instruction  requested  that  plain- 
tiff must  prove,  in  addition  to  other  neces- 
sary facts,  that  defendant's  horse  was  vicious, 
and  that  defendant  had  knowledge  of  such 
viciousness  prior  to  time  of  the  injury,  will 
be  properly  refused,     lb. 

One  whose  horse  escaped  from  inclosure, 
and  strayed  on  city  street^  without  negli- 
gence on  part  of  owner  in  suffering  escape 
or  in  recapturing  horse,  and  injured  a  per- 
son on  highway,  is  not  liable  for  such  injury. 
FalUmy.  O'Brien,  34  R.  713. 

Whether  owner  of  ferocious  dog  can  plea() 
willful  misconduct  of  plaintiff,  after  warn- 
ing, as  contributing  to  mjury  received  from 
such  dog,  even  if  such  conduct  was  the  sole 
cause  of  it,  quaare.  Wooff  v.  Ckalker,  81  D. 
176. 

Evidence  of  character  of  dog,  and  that  ii 
had  previously  killed  and  worried  sheep,  is 
not  admissible  in  action  by  towu  Mainst 
owner  of  dog  to  recover  damages  it  had  been 
compelled  to  pay  to  owner  of  sheep  claimed 

*  Liability  of  owner  of  dog,  for  injuriei 
tained  from  him,  lee  not^  »  £.  752, 753. 
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to  hare  been  killed  by  dog.     Boat  Kingston 
V.  Towlt,  97  D.  576. 

Where  B,  being  joint  owner  of  a  ram,  and 
knowing  of  its  butting  propensities,  took  it 
of  his  own  accord,  without  permission  of  or 
consultation  with  A,  the  otner  joint  owner, 
and  in  A's  absenoe,  and  put  it  into  B's  pas- 
ture, where  injury  was  done.  A,  not  having 
given  any  directions  as  to  restraining  ram, 
and  not  interesting  himself  about  it,  al- 
though he  knew  of  its  propensity  and  habit 
of  doing  \nolence  to  persons,  was  held  liable 
equally  with  B  for  injuries  caused  by  ram's 
butting,  though  he  had  not  been  consulted 
as  to  keeping,  care,  and  management  of  it. 
Oaketi  V.  Sjxiulding,  94  D.  404. 

20.  Scienter  —  Notioe  of  previous 
misbehaTior.  —  Knowledfi;e  of  owner  tiiat 
beast  was  vicious  must  be  alleged  and  proved 
in  suits  for  injuries  by  domestic  animals,  if 
they  were  rightfully  in  place  where  mischief 
was  done,  for  unless  owner  knew  that  beast 
was  vicious,  he  is  not  liable;  but  if  he  did 
have  such  knowledge,  he  is  liable.  The  sist 
of  such  actions  is  seeping  of  animal  after 
knowledge  of  its  vicious  propensities.  Decher 
V.  Ckanmon,  G9  D.  99;  Van  Leuven  v.  Lyke, 
49  D.  346;  Ooodman  v.  Qay,  53  D.  589;  8mUh 
V.  Dondhm,  60  R.  652. 

No  action  will  lie  at  common  law  for  the 
first  misohief  committed  by  dog  without  prov- 
ing a  9(iewter.     Woolf  v.  ChaScer,  81  D.  175. 

In  action  against  owner  of  domestic  ani- 
mal, wrongfufiy  in  place  where  it  was  doing 
mischief,  it  is  unnecessair  to  allege  or  prove 
any  knowledge  on  part  01  owner  that  it  had 
previously  been  vicious.  Decher  v.  Oam- 
man,  60  D.  99;  Angut  v.  Rodin,  8  D.  626; 
Ooodmanr,  Oay,  63  D.  689;  CJiunU  v.  Larmn, 
28  R.  667. 

Defendant's  boll  escaped  from  his  pasture 
into  plaintiff's  pasture  adjoining,  through  a 
gap  in  fence  which  it  was  plaintiff's  duty  to 
repair,  and  injured  plaintiff's  horse.  There 
was  no  proof  of  •denUr.  Held,  that  defend- 
ant was  not  liable.  800U  v.  CTrower,  48  R. 
814. 

Connecticut  statute  makes  owner  of  mis- 
diievous  do^  liable  for  his  first  injury  to 
property,  without  regard  to  the  owner's 
knowledge  of  a  michievous  propensity,  and 
in  respect  to  a  ferocious  one  it  extends  lia- 
bility of  owner  to  every  injury  to  person, 
whether  such  owner  knew  of  his  ferocity  or 
not»  unless  committed  in  protection  of  his 
master's  premises  against  a  felony.  Woo{f 
V.  Ckalker,  81  D.  176. 

Owner  of  A  dangerous  animal  is  liable  for 
any  damage  caused  by  same,  after  notice  of 
one  instance  of  similar  misbehavior  on  part 
of  such  animaL  XUirtdge  v.  ElUoU,  41  D. 
717;  Wooffr.  CkaUogr,  81  D.  176. 

One  injured  by  bite  of  dog  may  recover 
damages  of  owaer  on  proof  that  do^  was 
vicioBa  and  that  owner  knew  it,  without 
ihowing  that  it  had  ever  bef ors  bitten  any 


one.     Bider  v.  White,  22  R.  600;  Godeam  v 
Blood,  36  R.  751. 

Owner  of  large  watch-do^  kept  ehained  bj 
day  and  loosed  at  night  is  Uablo,  witlMxt 
further  proof  of  geienier,  to  eoe  who 
bitten  by  do^  while  pansing 
highway  at  night.  MonUgomerj  t. 
48  R.  253;  Qoode  v.  Mariin,  40  R.  448. 

One  may  recover  for  injuzpr  by  bite  of  dcg 
upon  showing  owner's  knowledge  of  Ma  pro- 
pensity to  bite,  whether  in  anger  or  noL 
Evam  V.  McDermoU,  60  R.  602. 

Whatever  \b  calculated  to  eatablieh  dan- 
gerous propensity  of  animal  in  suflicieofe  de- 
gree, and  tends  to  support  alleg&tioa  that 
owner  has  actual  knowledge  of  sajne,  is 
conformable  to  precedent  and  snfficieut 
after  verdict.  McCaahU  v.  BWhU,  53  D. 
706. 

Thus  evidence  of  previous  and  of  enbse- 
quent  viciousness  is  oompetent^  Kemum  v. 
OaToer,  61  R.  45. 

Or  evidence  tending  to  prove  that  do)g  haJ 
killed  or  worried  sheep  before.  Baai  Kimj- 
don  V.  TowU,  2  R.  174. 

Servant's  knowledge  of  vicious  character 
of  dog  accustomed  to  follow  him  about  in 
master's  business,  but  not  put  in  his  charge 
by  master,  is  not  imputable  to  master.  Twij^g 
V.  Ryland,  50  R.  226. 

21.  IdabiUtv  of  owner  as  towards 
trespaMera.  — Wanton,  willful  injury  done 
to  man  or  beast  while  trespassing  cannot  be 
justified.     Loomit  v.  Terry,  31  D.  306. 

One  who  permits  fierce  and  dangeroos  dc^ 
to  run  at  lar^e  on  his  premises  is  Uable,  if  it 
there  inflicts  mjuries  upon  person  in  daytime, 
though  such  person  is  technically  guilty  of 
trespass  in  bemg  on  premises,    lb. 

For  protection  against  trespassers,  one  may 
make  defensive  erections,  or  keep  defensive 
animals;  but  he  must  not  proceed  in  disre- 
gard of  human  safety,  nor  further  tkmn  ne- 
cessity requires,  and  should  give  notice  of 
presence  of  dangerous  instrument  or  animal 

It  is  no  defense  to  action  for  injury  from 
bite  of  vicioua  dog  that  plaintiff  was  trea- 
passer  at  time  upon  the  land,  if  owner  of 
dog,  knowing  of  its  propensitiea,  permits  it 
to  run  at  large.  Sker/ey  v.  BarUey,  67  D. 
597;  Woolf  X.  ChaXker,  81  D.  176. 

The  owner  has  no  right  to  keep  fero<noos 
doff  for  any  purpose^  unless  in  indosnie  or 
buuding,  in  night-time,  with  oantion,  and  as 
protection  against  criminal  wrong-doera,  and 
if  his  size  and  ferocity  ii  such  aa  to  endanger 
life,  then  only  as  protection  against  felooy 
by  **  violence  or  surprise."  Wooifr,  Ckaiker, 
81  D.  176. 

22.  Indictment  flbr  altesinff  brmndi^ 
—  Putting  brand  on  animal,  adoitioDal  te 
one  already  on,  is  alteration  of  brand  first 
put  on,  altnough  latter  brand  may  not  inter* 
fere  with  or  change  figure  ef  first 
ney  v.  State,  66  D.  7 A 


Wmr  Imdmm  to  NotM  in 


fbr  cruelty  to  axiimali.*  — 

Ttappiiig  a  inmptmang  and  dapradatin^  doff 
k  Mft  "iiMdIaialy  torturing  or  mntilatiiig, 
withia  iliiate  agamat  crnrnj  ta  animalt. 
Medgir.  State,  41  B^Vn. 


la  brony,  aee  faaimwY,  4^ 


ol«  on  qnastion  of  domicile,  mo  Domi- 
00%  a. 


latersrt  on,  aoo  Ivnusr,  13b 

Prarinoni  lor,  in  willa,  oee  LiaAom,  18. 

L  What  oonatitaten  an  annuitv.  — 
Piofinon  in  will  for  paymont  of  "five  nnn- 
dnd  doUari  per  year  for  ten  ^ean  to  "  B,  in 
«Ioil  (partem  inatallmentB,  is  annuity  oon- 
tingeat  on  B^  life,  and  not  l^aoy  of  five 
tboannd  dollars  rayaMa  in  inatallmenta. 
Baia  ▼.  Barry,  28  R.  207. 

Sw  Validity  and  binding  affect.— 
ftaaam  to  pay  annuity,  in  consideration  of 
Meuanoe  to  aae  ezecntore  of  grantor 
fkereof,  fainda  promiMr,  if  grantor  was  per- 
MDAllyboond  for  its  payments  Harion  r, 
Cbot;  36  D.  161. 

Gnntor  of  annuity  in  terms  ii,  prbna  faeie, 

penooallT  bound  for  its  payment,  from  what- 

tTer  fond  payable^  and  the  covenant  to  pay 

implied  from  snoh  grant  can  be  rebutted  only 

by  plain  intent  on  face  of  instrument  that 

amuiitant  is  to  resort  only  to  specific  fund, 
ft.  ^        r- 

AsBoitj  to  coo  as  purchaser,  and  not  as 
baMificiary,  should  be  ccmstrued  as  favorably 
towds  annuitant  as  words  will  bear.    Ih, 

8.  Wbon  detarmined.  —  Promise  to  paj 
umihr  to  man  and  his  wife,  "during  tbeur 
Bttond  tires,"  is  promise  to  pay  during  their 
joukt  lirei^  and  lue  of  survivor.  HaSdem  v. 
Mi;6»D.2M. 

Soil,  fer  a  valuable  consideration,  agreed 
te  psj  fither  apoeified  sum,  on  fixed  day, 
•easelly,  during  father's  life.  Father  died 
tveato  days  prior  to  day  for  payment  Held, 
that  his  adminiatrator  could  not  recover 
Proportion  accrued  and  unpaid  at  time  of  his 
MIL    ifeieer  V.  i/eiwr,  36  K  202, 

ASOTHJE&  ACTION. 

Flea  Q<,  see  Plkadiho,  26. 

Whea  a  defense  in  attachment^  see  Attach- 

MBBT,  97-100.      . 
Whan  ground  of   abatement^  see    Abatb- 

VVT,  l-«. 

ANSWER 

IKadnDg  injunction  on  coming  in  of^  see 
lyjuwonoy,  64,  65. 

*  Woanding  of  animals,  whellier  an  Indictable 
mitt,  aee  note.  72  D.  867-4160. 

wanton  voindlns  of,  what  rafflelent  to  saetain 
•Bsvletlfla  for,  ise  not^  47  &.  tlO-«a 
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and  Amerleaa  Boporta,  see  pp.  5-96t* 

In  actions  sgainst  carriers,  see  Cabkixm^ 

113. 
In  actions  for  fraud  or  deceit,  see  Fnavn^  20. 
In  actions  under  codes,  see  PLBADnro,  108- 

120. 
In  equity,  see  Plbadiko,  68-82. 
In  equity,  admissibility  and  effect  of^  as  eri- 

deuce,  see  Plkadino,  160. 
In  equity,  cTidenoe  to  support^  set  FuLU^ 

INO,  150l 
In  suits  by  corporations,  see  Cobporationi^ 

195. 
In  suits  by  creditors  to  set  aside  cciiTeyanca% 

see  AtAUDtTLXNT  CONVaTANOU^  28. 

In  suits  for  divorce,  see  Mar&iaob  awd  Di« 
voBC%  68. 

In  suits  on  contracts,  see  CoimAcrs,  I6S. 

Of  garnishee,  see  ATTAOHiiaNT,  102-104. 

Of  witness,  sufllciency  and  effect  o^  see 
Wrmsssis,  108,  100. 

PriWIege  of  witness  to  refuse  to^  see  Wns 
ITHUIS,  114-119. 

Setting  up  statute  of  limitations,  see  Limi- 
tations or  Actions,  17. 

Supplemental,  in  equity,  see  Plbadino,  174. 

To  bill  for  discovery,  see  DuoovauT,  8. 

To  complaint  in  foreclosure,  see  MoRTOAon^ 
85. 

To  interrogatories,  see  Diposittons,  16* 

For  the  form  and  sufficiency  of  defendant's  an- 
swer, in  the  several  specific  actions  and 
suits,  see  CRaDiroBs' Bills,  15;  Bjict- 
MKNT,  28;  Pabthion,  18;  Kkfliyin,  22; 
Slandbr,  22-25;  Spicino  Pkriorm* 
ANON,  86;  Trupass,  20;  Tbovib,  18. 

ANTECBBENT  DEBT. 

Taking  a  bill  or  note  in  payment  of^  see 

Bills  and  Notbb,  138. 
Taking  a  check  in  payment  of^  see  duoKs, 

11. 

ANTJfiN  UPTIAIi  SETTIiEMENTS. 
Validity  and  effect  of,  generally,  see  Mam- 

RIAGB  AND  DlVORCX,  25-27. 

When  will  bar  dower,  see  Dowbr,  22^ 


1.  Bales  of  liquor  by.*  —  Statute  al- 
lowed sale  of  ardent  spirits  by  druggists  only 
upon  preacription  of  physicians  in  sickness. 
Defendant  was  dni^^ist  and  also  physician 
and  attending  physician  of  certain  sick  per* 
son,  and  sold  such  person  some  whisky,  tc 
be  used  as  medicine  m  such  sickness.  Hdd, 
that  he  was  not  bound  to  obtain  prescription 
of  another  physician  therefor.  Boont  y. 
State,  38  K  641. 

2.   of  poisons. f — Druggist's  duty 

is  to  so  qualify  himself,  or  to  employ  those 
who  are  so  qualified,  to  attend  to  busmess  of 
comx>ounding  and  veuding  drugs  and  medi- 

*  Sale  of  Uquon  by  druggists,  when  criminal 
see  note.  88  R.  345^847. 

t  Liability  of,  to  husband  for  sals  of  laudanmia 
to  wile,  see  note,  68  K.  888,  W. 
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eines,  that  one  drag  may  not  be  sold  for 
another,  and  so  that  when  prescription  is 
presented  to  be  made  up  none  but  proper 
medicines  shall  be  nsed  in  mixing  and  com- 
pounding  it.  If  customer  is  injured  by  mis- 
take of  druggist  or  hie  clerk  in  using  one 
drug  for  another,  druggist  is  not  exonerated 
because  due  and  reasonable  or  even  extraor- 
dinary or  unusual  care  and  diligence  were 
used.    Fleei  v.  HolUnhemp^  56  D.  563. 

Proprietors  of  drag-store  are  answerable 
for  act  of  clerk,  whether  done  through  i^^no- 
rance  or  by  design,  and  whether  with  or  with- 
out their  knowledge,  whereby  he  intermixes 
poisonous  drag  in  compounding  prescription 
for  customer,  whereby  latter  tuffers  injury. 

76. 

Manufacturing  draggist  selling  poisonous 
drag  labeled  as  harmless,  by  himself  or 
agent*  ia  liable  in  damages  to  person  wh<^ 
iinthont  carelessness  on  his  part,  and  relying 
on  erroneous  label,  takes  such  drug  as  medi- 
cine, on  ground  ol  breach  of  public  duty,  and 
whether  injured  person  is  an  immediate  cus- 
tomer of  defendant  or  not.  Thfxmas  v.  YTm- 
ehester^  57  D.  455;  Norton  ▼.  SewdO,  8  R. 
298. 

Where  draggist,  in  good  faith,  recommends 
prescription  not  as  his  own  but  as  that  of 
another  named  person,  and  thereupon  is 
ordered  by  customer  to  fill  it,  and  does  so, 
charging  only  for  medicines  and  for  com- 
pounding them,  he  is  not  responsible  to  cus- 
tomer for  any  damage  which  may  result  from 
use  or  administration  of  the  remedy  by  latter. 
Ray  V.  Bwbank,  34  R.  103. 

Where  a  draaj^ist  sells  poison,  fully  warn- 
ing purchaser  o?  its  dangerous  character,  and 
clearly  informing  him  as  to  what  is  a  safe 
dose,  and  purchaser  is  killed  by  taking  an 
overdose  in  disregard  of  such  direction,  drug- 
gist is  not    liable  for  not  having  labeled 

parcel  "poison,"  in  conformity  to  statute. 

WoMfakn  ▼.  Btekeri,  44  R.  406. 
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rincludes  the  nature,  extent,  and  exercise  of 
apTellateluriBdictlon,  by  way  of  appeal.  In  actions 
both  civil  and  criminal,  at  law,  in  equity,  and 
under  codes  of  procedure  and  practice  acta.  Ap- 
peals in  particular  classes  of  actions,  in  special 
proceedingfl,  from  particular  tribunals,  or  by  par- 
ncular  classes  of  persons,  are  under  the  speciflo 
titles.  Other  methods  of  review  are  alio  under 
their  respective  titleaj 

Compelling  allowance  of,  see  Mandamus,  9. 
Costs  on,  see  Costs,  22. 
From  allowance  of  representatives'  accounts, 

see  ExBCOTORS,  etc.,  14.3. 
From  decision  of  referees,  see  Retkrencx, 

11. 
From  justices'  courts,  see  Jusncs  of  thb 

Pbaob,  V. 
Prom  justice,  dismissal  of,  see  Justick  or 

THB  Pkagb,  38. 
From  orders  on  motions  for  new  trials,  see 

Nbw  Trial,  58. 
Ja  admiralty,  see  Apmiraltt,  14. 


In  injunction  suits,  see  Ijiji7X0T1I0H»  CL 
In  proceedings  for  contsmpt^  warn  '^ 

25. 
New  trial  in  appellate  eourt^  warn  Ji 

THB  Pbacb,  40. 
Review  of  foreclosure  soH  SBp 
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L  Thb  Right  to  Afpbai^  anb  What  ■ 

Rbvibwablb. 

la   /a  CrMflltuL 

1.  Thie  right  to  appaaL*— Vsondsssl 
the  interest  of  one  of  the  parties  is  aot  enti- 
tled to  prosecute  appesl,  altlunigli  lie  pi» 
oeeds  in  name  of  his  vendor;  a  traosfflr  si 
right  of  appeal  is  against  puUie  pelioj.  JKIb 

V.  Hoag,  31  D.  271. 
Appeal  in  the  name  of  party  wbo  has  prr 

viousfv  assigned  all  his  interest  aaosi  be  dir 
missed.     /&. 

Plaintiff  may  obtain  reversal  of  bis  «vb 
judgment  for  irregularies  whidi  may  bsvs 
mtervened  in  court  below,  /ones  t.  IFyH 
39  D.  417. 

Party  aggrieved,  having  right  of  appesi 
from  decree,  is  one  whose  pecuniary  inteitit 
is  directly  affected  by  decree;  one  whoee 
right  of  property  may  be  establiahed  or 
divested  thereby.  Wig^  ▼.  BwU^  39  U 
716. 

Party  has  constitutional  right  of  appetl 
from  decision  made  in  courts  below  either  in 
term-time  or  vacation.  Pinekney  v.  lleneyan, 
49  D.  592. 

*  Note  on  waiver  of  right  to  appeal,  is  0.  M^ 
MO. 
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Iawi  resnlating  ^rarcise  of  right  of  appeal 
tfd  mtenoed  to  afford  party  o^ery  poaaible 
hdlity  m  ita  fwiharaaea  conaiBtont  with 
dae  renrd  to  zighti  of  oppoaita  party,  and 
they  ■hoold  bo  ao  oonatmed  aa  moat  oartainly 
■ad  olftetoally  to  attain  thia  ob jaok  Bhutan 
T.  Wade,  51  D.  722. 

Defendant  cannot  appeal  from  judgment 
fai  bk  faTor  booanae  inatractione  aaked  by 
him  were  not  gjirmk^  aa  he  waa  not  aggrieved 
by  rtaolt  of  the  trial  below.  Bmggotd  t. 
BttHeg,  m  D.  107. 

Conatitiitioiial  riffht  of  appeal  ta  to  be  en- 
j^ed  and  ezerdaea  anb jeet  to  regulationa  of 
kw  end  rvlea  and  praottoas  of  oonrtt  Tom^ 
mady.BmHh,  72 D.  403. 

Party  eannot  proaeeata  appeal  from  jndg* 
■nt  at  laWy  and  at  eame  time  proaeeate 
potion  in  chanoery  enjoinins  collection  of 
nid  jadgnMntk  Inatitntion  of  anch  equity 
prooeedinga  (»peratea  aa  releaae  of  errora  in 
iction  at  law.  OcnUm  t.  SiUBon,  74  D. 
351 

Qerk  and  maater  in  chanoery  ia  not  party 
to  suit  eo  aa  to  entitle  him  to  appeal  from 
biterloeDtoay  order  appcintinff  another  than 
bimaelf  oommiaaioner  to  aeU  real  estate, 
within  meaning  of  North  Carolina  Reyieed 
Code,  ehaptar  4>,  aection  23,  which  allowi 
«mal  **  at  the  instance  of  the  party  diaaat- 
i^ed.*    Gntm  r.  Harrktm,  82  D.  416. 

Party  who  haa  dicaen  his  foram  and  rem* 
cdy  mnat  accept  decree  with  all  efficacy  it 
haa  in  snoh  »  remedy  and  in  that  forum. 
Cky  <^  Philadelphia  r.  Oirard,  84  D.  471. 

Appellate  oourt  will  not  give  opinion,  upon 
reqaest  of  partiea  and  for  their  gnidaUce,  in 
eaaa  not  properly  before  it,  and  in  which  it 
haa  BO  jnriadictioii.  Weedem  ▼.  Ricknumd^ 
96  D.  373. 

3.  What  dfltenninatlons  are  revi«w- 
fbla,  generally.  —  Clerioal  error  in  mak- 
ing VD  reoord  in  lower  court  should  be  cor* 
netM  in  that  court  upon  motion,  and  not  by 
meal  to  highar  coert.    ^neoif  ▼.  (^>Uman. 

Court  to  whiofa  appeal  ia  taken  cannot 
take  eognisanoe  of  subject-matter  if  court 
vheoee  Appeal  waa  taken  had  no  power  over 
it  ifoorv  T.  HUlArandi,  66  D.  118:  Horan 
V.  Wahrtnberger,  68  D.  146. 

Appeal  Uea  upon  questionji  of  law,  appar- 
ent OB  rpcord,  in  casea  imposing  fines  and 
peaalties;  and  where  such  case  is  submitted 
to  oourt  below  upon  agreed  statemeat  of 
fjusta,  appeal  will  tie,  bemuse  effect  of  such 
statement  ia  to  place  facte  on  record  as  part 
thereof,  on  which  oourt  decides  as  in  case 
of  demurrer.     Keller  ▼.  StaUj  71  D.  598. 

Maryland  act  of  1826,  chapter  117,  does 
Aot  apply  to  demnrrers,  motions  in  arrest 
of  judgment^  ncr  caaea  submitted  upon 
•greed  statements  of  fact.     /b. 

Appellate  court  alone  determines  when 
appeal  will  lie,  and  inferior  court  need  not 
Mjndge  anffieieocy  of  answer  before  appeal 
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will  lie.    Kelghkr  ▼.  Sopoge  Ifffu  On,  71  D. 

600. 

Action  of  court  where  there  ia  ao  erdsr  et 
operatire  ruling  is  not  groond  for  azoeption. 
Slo  held  where  on  motion  of  respondent  te 
require  sureties  in  appeal  bond  to  justi^t 
court  had  ruled  that  if  respondent  would 
make  affidavit  that  surety  was  insufficient^ 
it  would  require  him  to  justify,  or  appellant 
to  furnish  another  surety,  and  latter  had 
excepted  to  ruling,  at  same  time  furniah- 
ing  another  surety.  Fiideif  w,  Qmri,  86  D. 
93. 

8.  Juriedictioii  aa  dependent  upon 
the  amount  involved.  —  Rmht  ci  party 
to  appeal  to  supreme  court  of  United  States 
is  determined  by  amount  actually  in  contro- 
versy, and  which  may  be  settled  by  decree^ 
and  cannot  be  affected  by  amount  of  daima 
incidentally  alluded  to  in  pleadings,  which 
are  not  brought  in  controversy  to  be  decided 
on.     Oakleif  v.  Hibbard,  62  D.  139. 

California  oonstitution,  article  6,  section 
4,  construed  to  give  state  supreme  court  ap* 
pellate  jurisdiction  in  all  caaea;  provided 
that  when  subject  of  litigation  is  capable  of 
i  pecuniary  computation,  matter  in  dispute 
must  exceed  two  hundred  dollars  in  value 
or  amount,  unleas  legally  of  tax,  toll,  im« 
poat»  or  municipal  fine  ia  drawn  into  quea- 
tion.    dmoLfd  v.  Oonoftf,  70  D.  717. 

Jurisdiction  of  supreme  oourt  on  appeal 
is  determined  by  amount  claimed  in  com- 
plaint, where  plaintiff  is  appellant,  and 
judgment  is  for  defendant.  Such  jurisdic* 
tion  is  also  determined  by  amount  in  dia* 
pute,  whidi,  prior  to  1863,  waa  any  sum 
exceeding  two  hundred  dollars,  exclusive 
of  costs.    ShOlmam  v.  Laekman,  83  D.  06. 

"Amount  in  disnute*'  is  difference  be- 
tween amount  of  juagment  and  sum  claimed 
by  complaint,  where  appeal  is  bv  plaintiff 
from  juagment  in  his  favor.  So  if  appeal  ia 
teken  by  defendant  from  judgment  rendered 
against  him  for  sum  exceeding  two  hundred 
dollars,  exclusive  of  costs,  etc.,  supreme 
court  has  jurisdiction  because  amount  of 
judgment  is  "the  amount  in  dispute"  oa 
the  aopeal.  So,  too,  if  appeal  is  taken  by 
defendant  from  judgment  in  his  favor,  where 
he  has  set  up  a  counterclaim,  "the  amount 
in  dispute"  is  difference  between  amount 
of  judgment,  exclusive  of  costs,  and  sum 
claimed  in  his  counterclaim;  and  if  that 
judgment  is  for  more  than  two  hundred  dol- 
lars leas  than  he  claims  in  his  answer,  su- 
preme court  has  jurisdiction.     lb. 

Interest  is  part  of  demand  sued  for,  and 
where  principal  sum,  for  which  judgment  is 
recovered,  is  less  than  two  hundred  dollars, 
supreme  court  will  have  jurisdiction,  if  in- 
terest added  swells  judgment  to  more  than 
two  hundred  dollars.     lb. 

In  actions  of  tort,  such  aa  trover,  tree- 
pass,  or  assault  and  battery,  where  declara- 
tion leaves  damagea  open  and  anoertain^  ad 
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ifantfuim  detarminas  right  of  appeiL    Oole  ▼. 
OoodaO,  94  D.  834. 

In  trow  ad  damnum  determinet  right  of 
appeal,  although  raXae  of  articles  alle^d  in 
oomplaint  10  more  than  ten  dollan,  and 
proof  at  trial  showi  them  to  be  abore  that 
Talne.  Formal  allegation  of  value  of  prop- 
erty in  declaration  is  not  a  demanding  of 
more  than  ten  dollars  by  declaration,  nor  is 
evidence  and  claim  at  tnal  a  specification  of 
plaintiff's  claim  in  this  form  of  action, 
within  meaning  of  statute.     lb, 

4.  BeciBionB  by  de&ult  or  conflent. 
—  Appeal  does  not  lie  in  oases  of  jnd^ent 
by  oonfession  without  demurrer,  motion  in 
arrest  of  judgment^  or  agreed  statement  of 
facts  in  mferior  court,  and  where  question 
to  be  decided  does  not  appear  upon  record. 
KeUer  ▼.  State,  71  D.  590. 

]>efendant  who  makes  no  appearance  at 
hearing  cannot  appeal  from  decree  in  chan- 
cery when  cause  was  regularly  set  down  for 
hearing  and  notice  of  argument  was  duly 
served.     Tcfwnmmi  v.  SrmUi,  72  D.  403. 

Plaintiff  has  right  of  appeal  from  order 
striking  out  inquisition  of  damages  and  final 
judgment  thereon,  and  allowing  judgment 
by  aefaalt  to  stand,  with  leave  to  plaintiff 
to  i»rooeed  thereon,  and  have  another  in- 
quisition.    Oreen  v.  HamiUon^  77  D.  295. 

Error  that  proof  was  insufficient  cannot 
be  complained  of  and  assigned,  where  bill  is 
taken  for  oonfessed.  Stej^una  v.  BickntU,  81 
D.  242. 

On  hearing  beforo  jury  of  case  combininff 
leffal  and  equitable  proceedings,  if  plaintiff 
voluntarily  takes  nonsuit,  without  submis- 
sion of  equity  branch  to  court  at  all,  an- 
Sreme  oourt  will  not  relieve  him.  JEtrfly  v. 
rmiM,  100  D.  376. 
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2.  Fmal  and  Inlerloaitorp  Determinathns. 

6.  NeoesBlty  of  a  final  deciBioii.-* 
Right  to  appeal  from  decree  or  order,  unleaa 
it  be  final  decree  or  order  in  natun  of 
final  decree,  waa  taken  away  by  Maryland 
act  of  1830,  efaapter  185;  and  although 
right  to  immediate  appeal  is  restored  by 
act  of  1841,  chapter  11,  party  may  waive 
thia  rights  and  on  appeal  from  final  decree 
or  order  may  allege  error  in  all  previous  in- 
terlocutory ordera  paaaed  in  progress  of 
cause.     Ware  v.  Bichardwm,  56  D.  762. 

Appeal  lies  from  judgments  and  orders 
made  after  final  judgment  has  been  obtained 
and  term  has  passed,  though  not  whero 
judgment  appealed  from  is  entered  while 
cause  ia  injieru  Oreen  v.  HamiUon,  77  D. 
295. 

6.  What  Judgmenta  at  law  are  final 
and  reviewable.  —  Final  judgmeut  is 
award  of  judicial  conaequences  which  law 
attaches  to  facta,  and  which  determines  sub- 
ject-matter of  controversy  between  parties. 
Wett  ▼.  Bag^,  62  D.  512. 

Judgment  that  defendant  recover  of  plain- 


tiff aU  ooata  ia  thia  behalf  ezpndad. 
doea  not  diapoae  of  matter  in 
and  ia  not  anoh  final  judgment  mm  wiD 
port  appeal    HoU  ▼.  WSod^  76  D.  72; 
V.  Burlom,  66  D.  782. 

Judgment  on  demnrrer  ia  net  6aal  Jiidg* 
ment  from  which  appeal  Ilea  MUbtwem  v. 
RoberU,  83  D.  308. 

Provision  of  Kanaaa  oode^  that  ''partj 
objecting  to  decision  muat  exeepft  al  tlie 
time  the  deciaion  ia  made,"  doea  not  relate 
to  final  judgments.  KahJer  ▼.  B4MiO^  88  JX 
461. 

Appeal  may  be  taken  from  Jndgnaeat  na> 
derea  by  judge  at  ohambera  in  special  pre- 
ceeding  to  tiy  validi^  of  oraporate  elecrfiwi 
Brewster  v.  Hairtieif^  99  D.  23^. 

Whether  appeal  liea  from  judgment detv- 
mining  <^ueation  of  an  equitable  nature  alooe 
and  leavmg  inoea  of  law  wh<dly  nndiapoaad 
of,  qwxre.     Martin  v.  Zellerback,  99  D.  S65l 

In  suit  by  atockholder  of  corporation  te 
obtain  removal  of  its  officers,  and  an  accooet- 
ing  and  settiement  of  its  afi&iira,  a  jnd^BMBt 
rendered  in  accordance  with  grayer  u  net 
deprived  of  ita  effect  as  a  final  judgment,  ae 
aa  to  render  an  appeal  therefrom  ineflerteal 
because  it  providea  for  taking  an  aoeoont,  or 
because  court,  in  addition  to  jadgmeel 
prayed  for,  provided  for  appointineat  of  re* 
ceiver  to  take  charge  of  property  of  oorp^ 
ration  until  further  order,  collect  moneys 
aell  stock,  and  pay  proceeds  in  aoeordaace 
with  judgment.     Neall  v.  Bill,  76  D.  606u 

7.  what  orders  at  law  are  zvfviaw- 
able. — All  ordera  made  in  pragrem  of 
cauae  'involve  merits  of  action  and  are  a^ 
pealable,  except  those  relating  merely  la 
mattera  reating  in  diaoretien  of  eoorti  or  la 
questions  of  praotioe.  SiaHmdt  v.  IhrnUm, 
88D.68. 

Interlocutory  ordera  aro  appeaUle  at  law, 
but  appeal  doea  not  neoeaaarily  etay  their 
execution.    Pradbuy  v.  Hemgan,  49  J>.  68SL 

Proviaion  of  Kansas  code  that  when  reeoid 
shows  final  judgment  to  be  emmeona  it 
is  right  of  party  aggrieved  te  kaw  it  r»* 
versed,  vacated,  or  modified  ea  petitiae, 
appliea  to  order  confirming  ezeoatmi 
Koehltr  v.  Ball,  83  D.  461. 

The  following  orderg  ere  ajopeolaftle.- 
ion  of  circuit  oourt  ordering  a  refi 
Van  Ren$9eiaer  v.  Jewett,  41  D.  750^ 

Aw«rd  of  numdamMi,  or  order  giving  leave 
to  ane  out  an  attachment  or  peremptory 
mandamue,     Pinekneg  v.  Henegan,  4B  D.  601 

Order  rof  uaing  to  quash  eaecation,  nnder 
atatnte  giving  appeal  from  "  any  apecial  of^ 
der  made  after  judgment.  *'  OUmam  v.  Oo^ntf 
qf  Contra  Costa,  68  D.  29a 

Order  denying  change  of  venue,  nnder 
the  Nevada  atatute.  Table  MountaU  0,  M 
S.  M.  Co.  V.  Watter'e  etc,  Co,,  97  D.  526. 

Interlocutory  order  directing  delivery  of 
possession  of  real  property  or  eale  thereof,  if 
taken  at  aaine  tern  ei  eoort  at  which  order 
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wiB  made,  or  if  order  is  made  in  Tacation,  if 
taken  either  at  time  order  is  made  or  daring 
next  term.    Simpson  r.  Pearmm,  99  D.  577. 
Order  of  Gonfimiatioa  of  execution  sale. 
KcpJiler  y.  BaU,  83  D.  451. 

Interlocutory  order  directing  payment  of 
money  into  conrt  in  proceeding  snpplemen- 
Ury  to  ezecntion.  McKfdgJa  v.  MmMeiy,  87 
D.36i. 

Order  itiiking  ont  certain  portions  of  de- 
isndftat's  answer,  when  order  involves  merits 
d  aetion.    Starbudt  t.  Dunklee,  89  D.  68. 

No  appeal  lies  from  order  setting  aside 
defuilt  and  jndgmont  SpanUUng  ▼.  Tibjim- 
an,  74  D.  221. 

Unntisfied  judgment  may  be  marked  by 
•out  for  Bse  of  eqnitable  claimant  so  as  to 
pre  defendant  notice  not  to  pay  it  to  legal 
fibintifli,  bat  such  determination  would  not 
M  coodssive^  especially  on  third  persons, 
tod  &cts  in  such  case,  whether  proved  or 
•dmitted,  ars  not  part  of  record,  and  no  ap- 
iwtl  bis  from  order  of  court  allowing  or  re- 
iofiog  motion  to  so  mark  judgment.  Hud- 
tMt  Avwal,  67  D.  445. 

8.  What  dacrees  in  equity  are  re- 
viewable.— Pinal  decree  is  one  that  dis- 
poaa  ci  subjeot  of  litigation  so  far  as  court 
a  eoDoemed.    JftTb  ▼.  Boaa,  31  D.  271. 

Dboss  is  nome  the  less  final  because  fur- 
ther proceedings  before  the  master  are 
Teqointe  to  carry  it  into  effect,     fb. 

interlocutory  decree  that  partition  be 
Bude  of  personal  chattels  cannot  be  appealed 
from.    (Tii^U  v.  Mead,  40  0.  120. 

Order  sr  deereo  finally  settling  any  dis- 
imted  rif^t  or  interest  is  final  decree,  it 
woaM  seem,  and  as  such  would  warrant  an 
appeal     Ware  t.  Rkhardmn,  56  D.  762. 

Dwrea  is  interlocutory,  and  not  final, 
^We  it  icseives  question  of  costs  for  fur- 
ther Bdjudieation,  although  it  disposes  of 
mAttsn  in  controversy  between  parties. 
)^dZMmfv.AU;60D.  426. 
Deo^  that  dismissal  of  suit  be  entered  as 
JI^Diait  iM  eouivalent  to  decree  that  plaintiff 
n  nonnitsd,  sad  is  such  final  judgment  as 
tt  reqnired  before  submission  of  cause  to 
nvRme  ooort     Weti  v.  Baglfp,  62  D.  512. 

Un^nalified  submission  to  conditional  de- 
^'M  m  eqaity  is  not  required,  and  when 
CQQit  ordsis  ease  reserved  for  determining 
compenaation  to  iparty,  and  orders  contract 
opoD  which  suit  is  brought  to  be  delivered 
up  ind  euceled,  and  on  failure  so  to  deliver 
It  op  hii  Mss  to  be  absolutely  dismissed, 
pvty  igimst  whom  decree  is  made  may  de- 
liver up  oontract  and  prosecute  appeal  from 
tbttpwtumef  deeree,  and  retain  benefit  of 

^Pii&WBCS  between  interlocutory  and  final 
^"^'Ni  k,  tiist  in  former  some  further  steps 
**  njuirsd  to  be  taken  to  enable  court  to 
MNic&ts  tnd  settle  rights  of  parties,  whUe 
■"^  fad  dsnee  per^  obtaine  his  rights 
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without  any  further  adjudication  on  merits^ 
either  by  direct  operation  of  decree  itself,  or 
by  means  of  prooeedinn  of  a  ministerial 
character  in  execution  of  it.  Lewli  t.  Oem- 
pan,  90  D.  245. 

Decree  to  be  final  need  no^  dispoee  of  all 
merits;  but  whenever  court  finally  adjudi- 
cates any  pare  of  them,  although  practice  of 
making  separate  decrees  without  necessity 
is  very  reprehensible,  yet  partial  decree  is 
neither  roid  nor  interlocutorv*.     Ih, 

Party  is  not  to  be  debarred  from  his  ri|^t 
of  appeal  from  final  decree  merely  beoanse 
it  is  partial  and  prematurely  made.     lb, 

0.  What  orders  in  ^qmtv  are  review- 
able.  —  Appeal  does  not  lie  nrom  interlocu- 
tory order  directing  sureties  of  purchaser  at 
trustee's  sale  to  bring  in  the  money  or  show 
cause  to  the  contrary.  Biehardiom  w*  Jamm, 
22  D.  293. 

Order  that  suit  be  dismissed  is  snob  final 
order  as  will  anthoriee  its  oonsideration  by 
supreme  court     West  r,  Bagffjf^  62  D.  512. 

Order  appointing  receiver  is  in  effeot  final 
decree,  though  purporting  to  be  interlocu- 
tory, and  is  therefore  appeable  where  it  is 
made  upon  bill  filed  in  aid  of  proceedings  at 
law  to  remove  administrators,  and  prayinc 
appointment  of  receiver  to  take  diarge  <n 
assets  until  determination  of  proceedings  at 
law.    LewU  t.  Oampan,  90  I>.  24& 

3.   Diseretionarp  Aetkm, 

10.  General  role  denying  a  review. 
—  Where  proceeding  depends  on  discretion 
of  lower  court,  guided  by  particular  circum- 
stances of  case,  and  not  on  any  certain  and 
known  rule  of  law,  supreme  court  has  no 
control  oyer  it.  OarperUer  ▼.  Goolam,  21  D. 
566;  Biddlt  v.  Oagt,  75  D.  151. 

In  matters  where  circuit  court  has  a  sound 
legal  discretion,  supreme  court  will  oontrdi 
that  discretion  only,  in  cases  where  there  is 
refusal  to  exercise  or  fiagraut  abuse  of  it. 
Moody  V.  Fleming,  48  D.  210;  BngUtk  t. 
Smodc,  7  R.  215;  Window  r.  M.  ^  P,  B.  B. 
Co,,  77  D.  519. 

11.  Variona  applicationa  of  the 
rule.  —  Appellate  court  will  not  notice  oom- 
plaint  that  court  below  charged  in  answer 
to  verbal  request  after  areument  had  dosed. 
The  only  question  ii,  Was  the  instruotioa 
correct?    BameU  v.  Beed,  88  D.  574. 

It  is  wholly  within  discretion  of  court  to 

Ssnt  or  deny  a  motion  made,  after  plaintifl 
s  put  in  his  evidence,  for  ruling  that,  "as- 
suming that  all  the  facts  offered  to  be  proved 
by  the  plaintiff  were  actually  and  fully 
proved,  the  plaintiff  was  not  entitled  to  re- 
cover, and  no  exception  lies  to  its  decision. 
Bradley  ▼.  Poole,  93  D.  144. 

Order  of  court  below  dismissing  aetion  for 
want  of  prosecution  will  not  be  reversed  by 
supreme  court  unless  there  has  been  an 
abuse  of  discretion;  and  it  is  incumbent  oa 
appellant  to  establish  affirmatively  that  there 
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liM  beeo  meh  almn.    ChrigAm  y.  ilTqpa  Cb., 
96  D.  218. 

Applioation  to  oourt  below  to  reoeiyt  ad- 
ditioxud  affidaTits  diowing  fact  of  ignorance 
that  juror  waa  not  sworn,  made  after  decis- 
ion on  motion  to  set  aside  yerdiot  on  that 
ground  is  announced,  is  addressed  to  its  dis- 
oretion,  and  refusal  to  reoeiTe  them  is  not 
sabjeot  to  azoeption.  8coU  t.  Moore,  98  D. 
681. 

The /oUoteing  deierndnathmi  are  noi  revieW' 
abk  under  rule  denviMf  review  t^  di»creiionar}f 
action:  Refusal  ol  lower  court  to  gnnt  a 
writ  toram  mobU.   Tykr  v.  JIfomf,  84  D.  395. 

Orermlinff  of  motion  i^ter  issue  joined 
lor  leare  to  file  additional  plea  of  former  re- 
oovery,  or  overruling  of  motion  to  set  aside 
defiam^  and  to  permit  defendant  to  plead 
discharge  in  bankruptcy.  Watm  ▼.  Mc^vUy, 
48  D.  58. 

Allowinff  defendant  to  plead  after  expira- 
tion of  ruM  to  plead.  Fenmmm  ▼.  MUeSf  44 
D.  702. 

Allowance  of  oertifioate  by  county  court 
that  trespass  of  defendant  was  willful  and 
malicious.    Bobhuon  ▼.  Wilson,  52  D.  77. 

Refusal  of  judse  to  allow  depositions  used 
on  trial  to  be  deiiTered  to  jury,  on  their  re- 
tiring to  consider  their  yeidiot.  WhiUhtad 
r.  Keuee,  81  D.  872. 

Refusal   by  court  to  entertain  prayera, 
which,   by  its  rules,   it  has    discretionary 
power  to  do  under  certain  circumstances,  j 
U.  8,  Ttl.  Co.  T.  Gildereieve,  96  D,  519. 

19.  Limits  and  exceptions  to  the  I 
rule.  —  Order  refusing  to  vacate  irregular 
judgment  will  be  reviewed  on  appeal,  where 
it  appears  from  record  that  such  order  was 
made  by  lower  court  on  ground  of  want  of 
authority  to  vacate  judgments  and  not  in 
•zerciM  of  discretionary  power.  Winekw  v. 
Amdereon^  82  D.  651. 

Court  has  no  discretion  to  refuse  decree, 
on  hearing,  when  party  can  lenlly  demand 
It    Orump  V.  Morgan,  40  D.  4^. 

Allowance  ol  discontinuance  at  trial  as  to 
one  defendant^  when  it  can,  upon  no  fair 
hypothesis  or  reasonable  intendment,  be 
reoonciled  with  justice,  is  not  matter  within 
discretion  of  oonrti  Yawkey  v.  Richardmm, 
81  D.  769. 

18.  Orders  in  respect  to  continu- 
ances and  adjournments.  —  Retusal  of 
omitinuance  is  not  reviewable  on  appeal. 
Bmalley  v.  Andermm,  15  D.  121. 

Unless  injury  or  injustice  to  parties  have 

Slainly  resnited  from  it.    Afp'ts  v.  Dwprty, 
6  D.  657. 

Matters  of  continuance  or  postponement 
lo  trials,  as  for  absence  of  witness,  is.  en- 
tirely within  discretion  of  trial  judge, 
whether  case  be  civil  or  criminal,  and  ex- 
•eptions  do  not  lie  to  decision  of  presiding 
fudge  in  granting  or  refusing  such  motions. 
VommimweaUk  v.  Donovan^  90  D.  765. 
OwitiwuftTiTt  ef  case  is  not  within  discre- 
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tion  ol  ooart»  except  npon  a  aliovnf'lf 
parties  to  action  required  by  law.  8Mk  i. 
l*oeeM,  87  D.  525. 

Adjoununent  ol  oonrt  ever  two  dayaisssft 
such  irrejgnlarity  as  renders  its  pi  onnedlup 
void,  power  to  sdjoom  for  short  timne  beiBg 
left  to  sound  discretion  of  oosirt^  aetiBg  wit^ 
view  to  dispatch  of  business  and  administr^ 
tion  of  Justice.    Cookr.  SheUom,  71  D.  2Sa 

14.  to  amendmeata. — Allowaaei 

of  amendments  to  pleadings  is  addressed  Is 
sound  discretion  of  coert.  CortwrigU  v. 
Chaberi,  49  D.  742;  Twmer  t.  CkUd,  17  B. 
555;  Andere  v.  MeniiA.  84  D.  876;  At^v. 
Moran,  83  D.  772. 

But  this  is  a  legal  disorstioii,  which,  if 
abused,  will  be  corrected  oaappesd.  RMm 
V.  Treadwai^,  19  D.  152. 

Right  ol  amendment  does  net  lesi  in  dis- 
cretion of  oonrt»  if  amendment  is  pw»pei  is 
itself,  and  is  msde  in  time.  2Vfl»T.  McDom- 
oi^  65  D.  65. 

If  amendment  is  granted  ia  a  eass,  whca 
court,  by  law,  has  no  power  to  grant  it^  party 
is  entitled  to  relief,  and  error  may  be  eorrected 
in  supreme  conrt.  Cairpeider  v.  Qookin^  21 
P.  566;  NeiDott  v.   Hwueg,  88  D.  717. 

Amendments  are  discretionary  with  oonrt 
of  equity,  and  appellate  oonrt  will  not 
attempt  to  control  that  discretion.  7V«^  v. 
Lane,  45  D.  305. 

Amendment  which  changes  neither  cause 
nor  form  of  action  is  within  ordinary  discre- 
tion of  court,  and  is  generally  not  subject  ef 
revision.     Waterman  t.  HojH  42  D.  484. 

Allowance  of  amendment  of  declaratios, 
where  action  afterwards  proceeds  to  trial  and 
judgment*  is  no  gronnd  ol  reversal,  unless  it 
IS  shown  beyond  doubt  that  the  aneodmeat 
was  contrary  to  law.    Dk 

Specifications  of  fraud,  notice  ef  which  hss 
been  served  on  defendant,  are  asMBdable; 
but  court's  refusal  to  allow  amendnacnt  after 
submission  of  case  to  jury  is  not  revisablsL 
Athky  V.  i^oMison,  65  D.  &7. 

It  is  not  error  to  refuse  amendment  whieh 
would  not  aid  applicant's  case.  DieU  v. 
Adams  Co.  M.  L  Co,,  98  D.  302. 

15.  to  new  trials. — Judgment  will 

not  be  reversed  because  motion  for  new  tirisl 
made  on  ground  that  verdict  waa  against 


evidence  was  denied,  unless  it  is  deer  that 
verdict  was  not  warranted  by  evidencsu 
Lambert  v.  Sandford,  18  D.  149. 

Granting  of  new  trial  bv  district  conii  is 
matter  of  discretion,  and  not  sabjeet  le 
review  by  supreme  court.  IhJoU  v.  Qonmam, 
66  D.  543. 

Appellate  court  will  set  aside  order  grant- 
ing new  trial  as  unauthorized,  when  verdict 
and  judgment  are  in  accordance  with  evi- 
dence, and  there  is  no  substantial  ccnfiict 
upon  any  material  issue,  and  no  error  hss 
intervened.  Lawrence  v.  Bumham^  97  D.  540L 

16.  granting  or  reftisal  of  non- 
suits, or  applications  to  set  them  asida 
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—  Refaaal  ta  order  nonsuit  ii  not  reviewable 
bi  ^npreme  coort.  U.  8,  TeL  Co.  v.  Weitger^ 
93  D.  751 ;  MobUy  ▼.  Bruner,  98  D.  360. 

Snppoecd  or  technical  error  in  overraling 
motioa  for  nonsuit  will  not  be  ground  f^r 
reTeraal  of  judgment  after  trial  on  merits. 
Ayres  ▼.  Henrtford  F.  Itu.  Co.,  85  D.  653. 

An  appeal  lies  from  order  of  circuit  oourt 
ref  uaiiis  to  aet  aside  nonsuit.  Simon  ▼.  Oratz, 
23D.  33. 

Principle  that  discretionary  powers  of 
euarta  of  law  are  oonfined  within  fixed  and 
w^-eatabliahed  limits,  and  are  to  be  ezer- 
ciaed  to  further,  not  prevent*  the  adminis- 
tration  of  public  iustice,  applied  to  order  of 
court  directing  plaintiff  to  submit  to  non- 
■aity  or  to  verdict  for  defendants.  AUegre  ▼. 
MaryUmd  Ins.  Co.,  U  D.  289. 

17.   rulings  npon  evidence.  —  Re- 
fond  to  admit  further  evidence  after  close  of 


teatimoay  is  ducretionary,  and  not  revis- 
aUa»  tlumgh  testimony  was  ii.  itself  compe- 
tent^ OUbert  t.  Oilbert,  58  D.  268;  DonaUi- 
mm  ▼.  MtBUsuppi  etc  IL  B.  Co.,  87  D.  391. 

Admiaaion  or  former  testimony  of  absent 
witneaa  iriil  not  authorize  reversal  when 
eoBTt  below  was  satisfied  with  proof  of  ab- 
■anee  off  writness,  unless  facts  shown  are  pal- 
pably insafficient  to  excuse  his  non-proJuo- 
tion.     CowuJunen  v.  Bart,  60  D.  57. 

Decision  of  original  tribunal,  in  admitting 
or  excluding  inquiries  as  to  particular  trans- 
actiona  wboUy  irrelevant  to  issue,  and  put 
for  avowed  purpose  of  discrediting  witness, 
or  otberwise  disgracing  or  degrading  him,  is 
not  aabject  of  review  except  in  oases  of 
Bumifest  abuse  or  injustice;  and  exclusion  of 
SBch  inqniries  Is  no  cause  fop  reversaL  Turn" 
fike  Road  Co.  v.  LoomU,  88  D.  311. 

18. or  limiting  argruinent  of  coun- 

■eL  —  Rnling  of  court  as  to  burden  of  proof 
and  right  to  open  and  dose  trial  is  purely 
matter  of  practice,  and  will  not  be  reviewed 
unleaa  there  is  evidence  of  abuse  of  discre- 
tion.  Viek  v.  Oermania  Ins.  Ca,  96  D.  83; 
Preabm  v.  WaUar,  96  D.  140;  Ooodpasier  ▼. 
Fonsp  74  D.  313. 

Party  baving  burden  of  issue  is  entitled 
to  open  and  eioee  argument  to  jury.  This 
ia  role  declared  by  Iowa  statute,  and  was 
practice  at  common  law;  but  question  as  to 
whece  is  borden  of  proof  is  often  nicely  bal- 
aaeedy  and  depends  so  much  upon  actual 
facta  developed  at  trial  and  circumstances 
surnF"**'^*"g  it»  which  can  only  be  fully 
known  to  judge  hearing  case,  that  appellate 
oonrt  will  not  interfere.  FraUon  v.  WaJker, 
96  D.  14a 

IL   Roun  Oovnumro  thi   Exeiicisb   or 
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1.  PreBumplions  in  Favor  qfBegularify  Below, 

10.  General  role  that  all  presump- 
tiona  are  in  favor  of  the  Judgment.  — 
Judgment  must  be  presumed  to  have  been 
teguar  and  proper  where  it  was  obtained  in 


a  court  of  comnetent  Jurisdiction,  snd  has 
not  been  proved  to  have  been  obtained  by 
negligence  or  fraud.  Carter  v.  Jcne»,  49  D. 
425. 

Error  is  never  presumed.  McCatkeif  v. 
Oraff,  62  D.  336. 

Where  foreign  court  amends  judgment  ren- 
dered in  favor  of  deceased  defendant  mmt 
pro  tune,  on  behalf  of  his  representatives,  it 
will  be  presumed  that  amendment  was  within 
jurisdiction  of  court  Ounnr,  HoiwtU,  73  D. 
484. 

No  fact  can  be  presumed  for  purpose  of 
reversing  judgment,  but  every  fact  as  to 
which  there  is  no  finding  will  be  presumed, 
which  is  necessary  to  sustain  it.  Qain  ▼• 
AndreioB,  97  D.  764. 

If  a  demurrer,  on  ffround  that  action  is 
barred  by  statute  of  limitations,  has  been 
sustained,  and  transcript  fails  to  show  when 
action  was  commenced,  it  will  be  presumed 
that  it  was  not  commenced  until  alter  stat- 
ute had  run.    Miles  v.  Thame,  99  D.  384. 

20.  Presumptiona where thereazv  no 
findings  of  fact. — Where  there  are  no 
findings  of  fact  in  case,  it  must  be  presumed 
on  ap^Md  that  all  issues  of  fact  raised  by  an* 
swer  were  found  in  favor  of  party  recover* 
ing  judgment.     Buckout  v.  Bw^ft,  87  D.  90. 

21.  TresumptionB  r^ative  to  the 
evidence.  —  After  verdiot»  it  is  presumed 
that  all  competent  proof  which  could  have 
been  made  in  support  of  action  was  made. 
McCrtady  v.  Ouardiam,  11  D.  667;  Jamesr, 
Fulcrod,  55  D.  743. 

Case  stated  in  exception  will,  by  revising 
court,  be  presumed  correct^  until  its  error 
clearlv  appear  from  examination  of  whole  of 
record  before  it.  Den  v.  Oraham,  27  O'.  226t 
Beach  v.  Packard,  33  D.  185. 

It  will  be  presumed  that  defendant  gave 
in  evidence  matters  of  unanswered  special 
plea,  when  they  could  be  given  in  evidence 
under  general  issue.  Stevenson  v.  Sherwood, 
74  D.  140;  Parmlee  v.  Fischer,  74  D.  138. 

Action  of  trial  court  in  admitting  evidence 
will  be  presumed  to  be  rights  in  absence  of 
any  proof  to  contrary.  OnsiaU  v.  Beam,  96 
D.  695;  Doe  v.  Beagan,  33  D.  466. 

Proof  which,  when  connected  with  thai 
shown  in  bill  of  exceptions,  would  have  sus- 
tained right  of  action,  will  be  presumed  to 
have  been  |pven,  until  contrary  appears, 
where  such  bill  does  not  state  all  evidence  in 
support  of  action,  prior  to  motion  for  non- 
suit, which  was  overruled.  Wagers  v.  Dickey, 
49  D.  467. 

In  action  on  promissory  note,  appellate 
court  must  presume,  where  record  does  not 
disclose  what  testimony  was  offered  in  court 
below,  that  evidence  was  sufficient  to  sustaia 
judgment,  and  court  cannot  presume  that 
note  was  not  produced  on  the  triaL  Hfffer* 
man  v.  Burt,  71  D.  445. 

Appellate  court  will,  in  absence  of  evl* 
dence^  presume  in  favor  of  judgment  below. 
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an  questioii  as  to  whether  evidence  estab- 
lished right  in  pUintiff  to  title  deed  sued  for. 
This  applies  to  case  where  bill  of  exceptions 
does  not  contain  words,  "this  was  all  the 
evidence  given  in  the  eaose."  WiUon  v. 
Byboit,  79  D.  486. 

22.  - — to  the  pleadings.— Appellate 
ooort  will  preenme  that  leave  was  given  to 
file  additional  counts,  unless  contrary  appears 
from  record.    Ooodman  v.  0<x^,  53  D.  589. 

Supreme  court  will  presume  that  amend- 
ment to  petition  was  disregarded  by  court 
below,  where  record  does  not  anywhere  show 
that  it  was  acted  on  and  approved  by  court, 
and  where  evidence  and  rulings  might  just 
as  well  have  occurred  on  trial  upon  original 
as  upon  amended  petition.  Pridgm  v.  SMeh' 
hnd,  58  D.  124. 

When  appeal  is  taken  upon  demurrer, 
averment  in  oill  will  be  taken  as  true.  Mad- 
itoT.  WhUe.69D.91. 

Varianoe  between  allegations  and  proof,  as 
to  date  on  which  judgment  was  recovered,  ii 
immaterial,  if  it  does  not  mislead  defendant. 
If  ht  waa  misled,  he  could  have  had  plead- 
ing amended,  or  supreme  court  eould  make 
amendment;  and  on  appeal,  this  court  will 
assume  amendment  to  have  been  made. 
Latkrr.  WesteoU,  92  V.iOi. 

Presumption  arises  that  demurrer  was  sus- 
tained for  misjoinder  of  parties  alone,  and 
not  for  reason  that  plaintiflf  had  no  cause  of 
action  at  all,  where  record  shows  that  de- 
murrer raising  the  two  objections  was  sus- 
tained, without  stating  upon  which  ground. 
€frmn  T.  Seymour,  83  D.  396. 

28.  aetoqnalificatioxisof  Jurors. 

—If  record  recites  trial  b^  jury  of  twelve 
lawful  men,  presumption  is,  in  absence  of 
any  showing  to  contrary,  that  panel  of  jurors 
possessed  requisite  qualifications.  French  v. 
SkUe,  74  P.  229. 

24.  to  instructions.  —  If  instruc- 
tions asked  for  by  either  party  be  refused, 
and  judgment  go  against  party  dissatisfied 
with  refusal,  his  exception  must  set  forth  all 
or  sufficient  evidence  concerning  subject- 
matter  of  instruction  to  present  question  of 
law  designed  to  be  made,  or  appellate  court 
will  presume,  in  fovor  of  judgment,  that  in- 
struction was  properly  refus^;  but  error  of 
instruction  oontrtMdictory  to  or  inconsistent 
wi^  pleadings  may  be  apparent  without 
reference  to  evidence.  DuggmM  v.  WaUon, 
60  D.  560. 

Evidence,  though  not  set  out  in  bill  of 
exceptions,  but  upon  which  instruction  pur- 
ports to  be  based,  will  be  presumed  by  ap- 
pellate oonrt  to  have  been  given  in  court 
nelow,    lb, 

25.  —  to  cases  tried  hy  referees.  — - 
It  will  be  presumed  by  court  of  appeals,  in 
support  of  judgment  of  referee,  that  he 
found  moh  nusts,  in  addition  to  those  speci- 
fied in  his  report^  as  are  essential  to  sustain 
his  eosolasion,  provided  there  was  evidence 


to  warrant  finding  of  such 
ValerUine  v.  Conner,  110  D.  476. 

26.  Various  applications  of  tlM  rule. 
—  After  verdict  for  plaintiff  in  trespass 
against  officer  who  executed  process  sad 
party  suing  it  ont»  for  taking  certain  prop- 
erty, where  exceptions  state  that  taking  wai 

g roved  without  confining  it  to  officer,  it  vul 
e  presumed  that  jury  found  that  party 
either  directed  or  participated  in  trespass. 
Barnard  v.  SUvene,  16  D.  337. 

Where  record  states  that  jury  was  placed 
in  charge  of  bailiff  when  court  ndjoumed 
for  day,  to  be  returned  into  court  next  more- 
in^  it  will  be  presumed  that  jury  was  oo<b- 
mitted  to  his  care  in  legal  manner,  whatever 
that  may  be.    Dku  v.  Staie,  39  D.  44& 

When  certificate  of  publication  of  nodes 
of  pendency  of  attachment  shows  that  notice 
was  published  in  due  time,  in  eertain  news- 
paper, it  may  be  shown  by  parol  that  signa- 
ture thereto  is  that  of  pulHisbers  ef  news- 
paper, and  that  newspaper  is  pnblxahed  at 
place  required  by  law;  and  appellate  eoort 
will  presume  that  this  was  done  to  satisfac- 
tion of  lower  court.  Pierce  v.  Carkton,  54 
D.  406. 

Court  of  general  jurisdiction  ia  presumed 
to  have  complied  with  law  in  ordering  spe- 
cial term,  when  statute  authorixes  judge  to 
call  special  term  of  court  in  vacatiim,  and 
recora  shows  that  court  convened  *'in  pur- 
suance of  the  order  of  the  judge  of  said 
court,  heretofore  made  and  entered  of  rec- 
ord."   Cookr.  SkiUon,  71  D.  2Sa 

Presumption  is  strong  that  point  decided 
by  single  judge  has  been  decided  rightly, 
and  it  is  reasonable  in  such  cases  that  this 
presumption  should  stand.  DuratU  t.  A- 
zex  Co,,  85  D.  685. 

Where  judgment»  as  upon  failure  to  an- 
swer, was  entered  on  first  day  of  term,  sod 
signed  by  derk,  it  must  be  presumed  that  it 
was  entered  while  court  was  in  session,  sad 
that  due  proof  was  made  of  non-appearance 
of  defendsdit,  though  such  proof  does  not  ap- 
pear of  record,     nunker  v.  Band,  88  D.  684. 

To  support  sale  of  land  in  L.  county,  a  ji. 
fa,  issued  by  justice's  court  of  M.  coantj 
was  introduced.  It  was  backed  on  28th  ii 
October,  1831,  by  another  jnatice,  bat  for 
what  county  does  not  appear,  and  was  levied 
next  day  upon  land  in  L.  county  by  consta- 
ble of  that  county.  Held,  that  it  would  be 
presumed  that  the  justice  was  justice  of  L 
county.     Thomas  v.  Malcom,  99  D.  459. 

27.  What  will  not  be  presomed.  — 
No  inference  of  fact  can  be  made  where  so* 
tion  comes  before  court  upon  caae  stated. 
McTavish  v.  CarroU,  61  D.  353. 

Acts  of  court  of  general  jurisdiction  ars 
presumed  to  be  correct;  this  presumption  is 
rebutted  if  its  record  discloses  that  evidence. 
which  is  basis  of  such  jurisdiction,  and  which 
must  appear  of  record  was  never 
court     Tmdi  ▼•  WUhrwo,  77  D.  117. 
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Ko  ptemwiptiaa  that  appellant  reoeived 
Botioa  of  motioa  to  vacate  judgment  ariBea, 
vpoa  appeal  from  evder  vacating  judgmeiit^ 
firom  miet  tbat  reoofd  is  ailent  npoQ  aubjeck 
HeUritM  ▼.  FTAon,  80  D.  337. 

PFesamption  wUl  not  be  made  that  eoort 
ehanged  ita  opinion  aa  to  admiaaibility  of 
•▼idenoe^  and  made  different  mling  upon  it 
in  charge;*  where  objection  waa  made  to  evi- 
dence when  offered,  and  court  admitted  it» 
bat  Gaao  waa  submitted  to  jury  by  charge  to 
-which  no  objection  waa  taken.  WoSi  v. 
WUbtrd^  84  D.  659. 

2.    What  Brronamd  IrregularUks  an  Ortmnds 

for  Rever$aL 

d8.  In  g«iiex«l.  —  Oyer  being  denied 
when  it  ought  to  be  granted  ia  error,  but 
not  e  eoitofrfo.    State  v.  fTidb,  20  D.  118. 

Commiarioner's  report  should  state  facts, 
not  hia  deductions  from  them;  and  where 
BBch  report  fails  to  do  this,  decree  of  court 
founded  thereon  will  be  reversed,  and  case 
referred  bex^  to  have  facta  ascertained. 
De  TrtviUe  v.  JBZfis,  21  D.  618. 

Judgment  will  not  be  reversed  because  it 
doea  not  appear  from  record  that  judgment 
ought  to  have  been  given,  but  only  for  error 
apparent  in  decision  of  court.  SUUe  v«  8coU, 
42  D.  148. 

To  anthoriae  reversal,  error  must  clearly 
appear  in  judgment.  This  is  the  well-settled 
role.     JSodemort  v.  Dcafenportf  65  D.  132. 

Judgment  will  be  reversed  for  want  of 
findings  dt  foct,  in  cases  tried  by  court  with- 
out jury  prior  to  act  of  1861,  requiring  ex- 
ceptions to  defective  findings  or  want  of 
finding.     MeKetm  v.  McDermoU,  83  D.  86. 

When  verdict  ia  general,  judgment  must 
be  reversed  for  any  error  which  is  subject  of 
exoeptioUv  unless  it  appears  that  both  ver- 
dict and  judgment  would  have  been  same  if 
there  had  b^n  no  error.  Johnson  v.  Bur^ 
den,  94  D.  436. 

29.  Rulings  relative  to  parties.  — 
Dismissing  bill  abeolntely  for  want  of  proper 
partiea  is  error  entitling  complainant  to 
reveml,  if  he  chooaea  to  appeal.  Tliompaon 
▼.  OZoy,  16  D.  108. 

80.   to  evidence.  —  Interest  of  wit- 

nesa  whoee  evidence  has  been  received  must 
distinctly  appear,  to  justify  reversal  of  judg- 
ment.    friJfh  V.  Smith,  11  D.  648. 

Cumulative  evidence  improperly  admitted 
ia  good  ground  for  reversal.  Osgood  v.  Man* 
hattan  Co.,  15  D.  304. 

Where  complainant  fails  to  prove  material 
allegation  of  his  bill,  defendaut  is  not  pre- 
dnded  from  raising  that  objection  in  court 
of  appeals.  Dugan  v.  GiUings,  43  D.  306. 

81.  Brrors  in  counsers  addre'ss  to 
Jury. »- Where  counsel  in  addressing  jury 
makes  statements  from  book  of  science, 
which  he  holds  in  his  hand,  opposite  counsel 
doee  not  waive  error  by  refraining  from  in- 
terrupting him  at  time;  for  it  is  duty  of 
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judge  to  ooneet  mistake  when  he  comes  le 
charge  jury.    MeMm  v.  Saslqf,  62  D,  17L 

89.  jBrroneoofl  instmctiona.— It  ii 
error  to  leave  it  to  jury  to  find  fact  without 
any  evidence  tending  to  establish  it.  BamM 
V.  Meeds,  49  D.  89a 

Erronsona  instmctions  sre  not  onred  by 
fact  that  oorreet  instructions  aooompany 
them.    Ekhnam  v.  Orifin^  84  D.  124. 

Instructions  of  inferior  court  will,  on  ap- 
pealy  be  considered  with  reference  to  evidence 
before  that  court  when  they  were  given,  and 
if  they  can  be  austained  so  far  aa  there  was 
evidence  to  which  they  were  applicable, 
judgment  will  not  be  reversed,  although 
such  instructions  taken  literally  may  be  er- 
roneous.   MiUion  v.  Biley,  26  D.  149. 

Verdict  manifestly  in  accordance  with 
weight  of  evidence  and  justice  of  case  will 
not  usually  be  disturbed  on  account  of  mis- 
direction of  judge;  but  it  will,  where  ma- 
terial testimony  naa  been  excluded,  errone- 
ous instructions  given,  and  proofs  misstated. 
PoUs  V.  ^TottM,  60  D.  329. 

Misapprehension  of  proof  or  law  in  ehafge 
of  court,  which,  it  is  apparent^  may  have 
defeated  justice,  is  ground  of  revenal* 
Terry  v.  Buffington,  56  D.  423. 

Instructions  erroneous  in  one  pointy  hut 
collectively  correct,  and  properly  expound- 
ing law  as  a  whole^  are  not  ground  for  re- 
verssd,  and  instmctions  are  to  be  taken  as  a 
whole,    lb,  .         ^  ^ 

Erroneous  instruction  tending  to  influence 
verdict  is  ground  for  reversal,  althoush 
court  was  satisfied  with  verdict.  ChatMar 
V.  Fulton,  60  D.  188. 

Abstract  charge,  when  it  asserts  correel 
legal  proposition,  is  no  ground  for  reversal 
unless  it  tended  to  mislead  jury.  Taylor  v. 
Morrison,  62  D.  747;  Arthur  v.  Broadnax,  87 
D.  707;  Porter  v,  Wooda,  39  D.  163. 

When  no  particular  instructions  are  asked, 
court  is  responsible  only  for  general  effect  of 
charge.  This  is  to  be  judged  of,  not  by  sen- 
tences culled  here  and  there,  but  by  nlient 
points  of  charge,  and  thoughts  which  per- 
meate it  through  and  through.  If ,  as  a 
whole  charge,  it  was  calculated  to  mislead 
jury,  there  is  error  in  record;  if  not^  there 
is  none.  Beeves  v.  Del  etc,  B.  B.  Co,,  72  D. 
713. 

Where,  from  whole  record,  it  appears  that 
jury  were  misled  by  instruction,  judgment 
will  be  reversed,  though  instruction  is  cor- 
rect as  abstract  proposition  of  law.  Whits 
V.  Tltomas,  80  D.  347;  Lundr.  Tyngsborough, 
59  D.  159. 

It  is  ground  for  reversal  of  judgment^  if 
judge,  daring  progress  of  a  trial,  makes  re- 
marks indicating  his  opinion  of  weight  of 
evidence,  which  are  calculated  to  mislead 
jury,  or  prejudice  party.  DtshXer  v.  Beers, 
83  D.  274. 

Judgment  must  be  reversed  where  instruc- 
tion not  properly  applicable  to  evidence 
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giT«ii,  and  it  appears  that  jury  were  prob- 
ably mialed  by  it,  to  injury  of  appeUant. 
Ward  T.  Jffenrp,  88  D.  672;  Kenan  t.  ffoUo- 
way,  60  D.  162. 

88.  Befasal  to  oorrectly  izistruct.  -^ 
If  proper  instruction  has  been  given,  deois* 
ion  of  lower  court  will  not  be  reversed  lor 
refusing  to  give  others,  opposite  of  one 
given.     BurH  v.  Bobimon,  63  D.  184. 

Supreme  court  will  not  allow  party  to  be 
prejudiced  by  refusal  of  trial  court  to  give 
correct  instruction,  because  same  may  pos- 
sibly have  been  ^ven  in  instructions  which 
have  been  lost  without  his  fault.  Altranu  v. 
FoBhee,  66  D.  77. 

Manifest  distinction  exists  between  ftulure 
to  charge  and  giving  charge  calculated  to 
mislead,  and  though  failure  to  state  qualifi- 
oation  of  general  rule  given  to  jury  may  not 
of  itself  justi^  reversal,  unless  court,  upon 
request,  should  refuse  to  give  it,  still  if  it  is 
manifest  that  jury  erred  for  want  of  such 
instruction,  judgment  will  be  reversed. 
WTttte  V.  Thomas,  80  D.  347. 

Refusal  to  charge  jury  on  point  material 
to  cause,  and  upon  which  evidence  has  been 
received,  is  error.  WaMum  v.  TVoofy,  15 
D.  661;  Taylor  v.  HOfyer,  26  D.  430. 

84.  Oommunicatioiui  with  the  Jury. 
—  Expression  of  opinion  by  judge,  that 
there  is  no  evidence  going  to  prove  contested 
facti  to  one  of  jury  who  returns,  after  retire- 
ment of  jury,  to  make  inquiry  on  that  point, 
is  error,  under  Georgia  statute  of  1850. 
Rtuhin  V.  Shields,  56  D.  436. 

Jud^  should  not  go  to  jury-room  and 
interview  jury,  and  u  he  does,  judgment 
will  be,  for  that  reason,  reversed.  Proceed- 
ings of  court  should  be  open  and  notorious, 
and  in  presence  of  parties,  so  that,  if  dissat- 
isfied, they  may  except  in  mode  pointed  out 
by  law.  Orahres  v.  Hagenbaugh,  76  D. 
604. 

85.  Verdict  contrary  to  law.  —  A^ 
peUate  court  will  reverse  judgment  and  re- 
mand cause  for  new  trial,  although  appellant 
has  already  been  granted  two  trials  in  court 
below,  whenever  verdict  is  contrary  to  law. 
Lucketis  v.  TowriMnd,  49  D.  723. 

86.  Prejudice,  when  presumed.  — 
Where  error  is  apparent,  injury  will  be  pre- 
sumed, and  judgment  will  be  reversed, 
unless  this  presumption  be  affirmatively  re- 
pcdled.  AUwood  v.  Frkot,  76  D.  567;  Jack- 
son  V.  Jaekson,  64  D.  114. 

8b     What   Errors  and   Irregutarities  vnoff  he 

Disregarded, 

87.  In  generaL — Immaterial  errors 
occurring  at  trial,  which  could  not  have  in- 
fluenced determination  of  action,  are  not 
sufficient  to  warrant  reversal.  FraaU^ort 
Bridge  Co.  v.  Williams,  35  D.  156. 

Judffment  will  not  be  reversed  for  mere 
irregularity,  if  it  is  substantially  certain  in 
lowing  that  proper  steps  had  been  taken  as 
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a  prerequisite  to  final  JodgiiMnfc.  Ifonl  v. 
Bingo,  47  D.  654. 

Remarks  by  jndffs  upon  tesHniffny  Beess- 
sarily  made  in  deciding  motion  to  reject  en- 
dence,  are  not  ground  for  revennL  Rdakasi 
V.  MUler,  68  D.  506. 

Tendering  and  reading  depositaoo  ae  dsf- 
oaition  of  another  than  real  opponeai  is  ■• 
ground  of  error  when  it  was  submitted  to 
opposing  counsel,  and  it  ii  conceded  tiiat  it 
was  a  mere  mistake  noticed  by  neither  party 
until  after  trial,  and  nobody  wna  hurt  by 
the  misnomer.  Denham  v.  Jaolsmam,  71  B. 
198. 

88.  XrronfftTorable  to  appellants  ~ 
Partv  cannot  reverse  judffment  for  error, 
which  was  beneficial  to  him,  or  which  was 
upon  abstract  question  from  which  bo  Injery 
could  accrue  to  him.  Brown  v.  CaldweU,  13 
I).  660;  McOowen  v.  West,  38  D.  488. 

One  cannot  complain  of  error  in  exdnsioD 
of  evidence  unfavorable  to  him.  ^ckMSom  v. 
Jennings,  60  D.  323. 

Error  in  instruction  favorable  to  appellant 
is  no  ground  for  reversal  of  jodgmeni. 
Winis  V.  Morrison,  67  D.  668;  ffatJom  ▼.  Km- 
kuk,  74  D.  276;  Warren  v.  Svutk,  76  D.  115; 
State  V.  Baltintore  etc  B.  B.  Co.,  87  D.  600. 

Errors  in  favor  of  pa-rty  objecting  to  de- 
cree are  not  alone  sufficient  ground  for  re- 
vising it;  but  where  there  are  errors  against 
him  sufficient  to  reverse  decree,  all  errors, 
whether  for  or  against  him,  should  be  taken 
into  view  in  determining  what  decree  shoeld 
be  finally  entered.  Griffith  v.  Depetp,  13  a 
141. 

89.  or  prejudicial  only  to  othen. 

—  Appellant  cannot  take  advantage  of  etra- 
neous  ruling  which  affiscts  the  rights  of  par- 
ties who  have  not  appealed,  but  not  Ida  own 
ridbta.    Speyer  v.  Ihmels,  81  D.  157. 

Defect  of  parties  held  not  to  he  safficieBt 
to  reverse  decree  if  it  is  regular  as  toparty 
appealing.     Bumpass  v.  WM,  29  D.  274. 

Especudly  when  the  want  of  parttea  is  ob- 
jected to  for  the  ffint  time  on  appeaL  Qih 
eon  V.  OMOaoaiU,  412  D.  592. 

40.  Kon-pr^udicial  errors,  gener- 
ally. —  Case  wiU  not  be  reversed  for  error 
which  has  infiicted  no  snbetantial  injury 
upon  complaining  party.  Oiifin  v.  BeiseU, 
45  D.  720;  BaiUet  v.  CommomoeaUh,  55  IX 
581;  Hensley  v.  Lytk,  55  D.  741;  KUbmm  v. 
Bitchie,  56  D.  326;  Johnson  v.  Jennings,  60  D. 
323;  Baker  v.  Haldeman,  69  D.  430;  Warmsr 
V.  WhiUaker,  72  D.  65;  WiCiams  v.  BHfiell. 
75  B.  88;  ^udbier  v.  Bnsh,  85  D.  634;  Tykr 
V.  Green,  87  D.  130;  MtteluU  v.  Bromberger^ 
90  D.  550:  In  re  SmUh,  97  D.  531. 

And  for  the  purpose  of  determining 
whether  or  not  appellant  has  been  injured, 
it  is  proper  to  look  to  whole  record,  and  pot 
to  that  part  only  which  precedes  and  in- 
cludes particular  exception  under  considera- 
tion.    Higgins  v.  Carlton,  92  D.  6l»6. 

Party  cannot  complain  of  error  unless  it  is 
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to  hit  prejudice,  mad  if  defendant  faibi  to 
give  any  eridanoe  in  rapport  of  plea  of  pay- 
ment^ be  aannoi  oompUin  that  there  has  been 
no  finding  on  the  plea.  Armstrong  v.  Prcup- 
itt,  32  D.  838. 

Absence  or  insnflflciency  of  affldavit  for 
publication  is  no  ground  of  revenuil  of  jndg- 
nipQt  by  default  on  service  by  publication, 
wliere  statute  allows  auy  defendant  uot  pi*r- 
soaally  served  to  come  in  and  answer  within 
MX  months  after  judgment,  and  apm^al  is 
Taken  within  six  mouths.  Ouy  v.  Iile,  65 
1).  490. 

Jadfment  will  not  be  reversed  because 
Judge  below  omitted  to  state  bis  conclusions 
of  law,  as  reqnired  by  statute,  if  facts  found 
■utain  judgment,  and  it  appears  that  appel- 
Unts  cannot  be  injured  by  such  omission. 
Sdkmkg  r.  Schmitz,  88  D.  681. 

41.  — -—  as  to  the  pleadings.  —Techni- 
Cil  nleadings  are  uot  required  in  trials  of 
imall  canaea,  and  by  section  3  of  the  act  of 
1812,  Elmer'a  Digest,  63,  judgments  in  such 
cues  cannot  be  reversed  for  any  irregularity 
not  impairiog  or  defeating  substantial  rights 
of  party.     Tkarve  v.  Rankiju  38  D.  531. 

Jodgmeiit  will  not  be  reversed,  nnder 
ladiaaa  statute,  for  error  committed  in  sus- 
Uming  or  overruling  demurrer  for  misjoinder 
of  causes  of  action,  as  misjoinder  of  matters 
of  tort  and  of  contract  in  complaint.  OUhreth 
T.  OrnoeU^  74  D.  266. 

Where  special  plea  is  defense  to  action, 
t&d  defense  set  forth  is  available  under  gen- 
orsl  inne,  judgment  will  not  be  reversed  for 
error  in  sustaining  demurrer  to  plea.  Lauh 
•M  V.  Hkk9^  81  D.  49;  Jonet  ▼.  StaU  Bank, 
83D.  306u 

Failure  of  court  to  pass  upon  demurrer  to 
006  special  plea,  and  motion  to  exclude  an- 
other special  plea,  affords  no  ground  for 
reversing  judgment,  if  these  pleas  presented 
so  bar  to  action.  Pesfune  v.  ShttmersTn,  94 
D.46a 

49.  in  admitting  evidence.  — 

Improper  admission  of  immaterial  evidence 
which  has  worked  no  prejudice  to  party 
Complaining  is  not  ground  for  disturbing 
jodgment  of  court  below.  LatUrett  v.  Cooky 
63  D.  428;  MUa  v.  HUven*,  45  D.  621;  Sliep- 
^trd  V.  Lanfear,  25  D.  181;  Edtjerlf/  v.  Emer- 
ion,  55  D.  207;  Lynd  v.  Picket,  82  D.  79; 
BarUm  v.  Kane,  84  B.  728;  Moon  T.  BoWne, 
»  D.  181. 

Improper  admission  of  evidence  which  was 
Bierefv  superfluous  and  unnecessary  to  sus- 
tain i:«sue  on  sido  of  party  introducing  it, 
Hud  on  which  his  right  wus  nut  iti  auy  meas- 
ure dependent,  is  no  ground  for  reversal  of 
juiigineot.  Linard  v.  Crossland,  60  D.  213; 
M'-Ltllnii  V.  Longfelloui,bA  D.  509;  Danley  v. 
''""/J.  56  I).  274;  Sini9  v.  Boynton,  70  D. 
•hU;  J^pencfTv.  MUtmukee  etc.  Ji,  li.  Co., 8-4 
1'.  T5«. 

Krror  in  admitting  evidence,  if  same  result 
Uiu^t  have  been  reached  had  evidence  been 


exduded*  is  no  pound  of  rersnaL  BodthfU 
V.  SjnxigffB,  68  V.  6Q7;  Lahemam  v.  PoUard, 
69  D.  77;  Oanson  t.  Madigan,  82  D.  659. 

Admission  of  evidence  on  eoant  not  good 
in  law  is  not  ffroond  for  arrest  or  reversal  of 
judgment,  when  evidence  might  have  been 
given  under  another  good  count  of  declara- 
tion.   Roper  V.  Cla^,  59  D.  814. 

Improper  admission  of  evidence  upon  one 
of  two  issues  is  not  ground  for  reversal  when 
it  could  have  had  no  inflaence  on  issue  on 
which  alone  verdict  was  rendered.  Johnson 
V.  Jennings^  60  D.  323. 

Decree  will  qpt  be  reversed  for  improper 
admission  of  deposition,  if  there  is  other 

groof  to  support  it.  Bamig  v.  Blackford,  25 
>.  114. 

Judgment  will  not  be  reversed  because 
relevant  testimony  has  been  adpiitted  at  im- 
proper time.      WiUonB  v.  Bibb,  25  D.  1 18. 

Admission  of  unlntelliffible  and  immaterial 
memorandum  made  by  sneriff  or  his  deputy 
in  memorandum  book,  as  to  sale  on  execu- 
tion, though  erroneous,  furnishes  no  ground 
for  reversing  judgment  for  sheriff  in  actios 
for  price,  where  there  is  other  sufficient  evi- 
dence to  support  verdict  and  judgment. 
Hand  v.  Orant,  43  D.  528. 

Erroneous  admission  of  evidence  offered 
merely  to  lay  foundation  for  introduction  of 
tax  deed,  which  was  admissible  without  it, 
is  no  ground  of  reversaL  Dikenum  v.  Por- 
rtsA,  47  D.  455. 

Admission  of  witness  affords  no  ground 
for  setting  aside  verdict  when  facts  testified 
to  by  him  had  already  been  proved  by  wit- 
nesses of  party  objectmg  to  hiuL  Knowlu  ▼. 
Dow,  55  O.  163. 

It  is  not  error  to  admit  evidence  of  parol 
contract  concerning  realty,  if  such  contract 
is  same  that  law  would  presume,  nnder  like 
circumstances,  to  have  been  made  by  par- 
ties.     Wickersham  v.  Orr,  74  D.  348. 

Exceptions  to  overruling  of  objections  to 
competency  of  witness  will  not  be  reviewed, 
unless  record  shows  that  he  testified  to  some 
material  fact  in  case.  8Ume  v.  DameU,  78 
D.  582. 

Cause  will  not  be  reversed  on  appeal  for 
error  in  permitting  question  to  be  put  and 
answered,  where  answer  is  harmless;  nor 
where,  though  not  harmless,  no  motion  for 
new  trial,  on  account  of  error,  was  inter- 
posed.    Oily  qf  Aurora  v.  West,  85  D.  413. 

43.  in  excluding  evidence.  —  Er- 
roneous exclusion  of  evidence,  if  not  preju- 
dicial, is  not  ground  for  revesaL  KiaUng  v. 
Shaw,  91  D.  645. 

Rejection  of  irrelevant  testimony  ih  no 
ground  for  reversal.  BnglUh  v.  Atiwood,  76 
D.  574. 

Rejection  of  testimony  which  could  not 
have  benefited  par^  offering  it  is  not  error. 
Morse  V.  Craw/ora,  44  D.  349;  Averjf  v. 
Avery,  62  D.  613. 

Improper   exclusion  of  evideaet   If  aol 
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groand  for  reversal  when  verdict  is  substan- 
tially sustained  by  Owher  evidence.  Permms 
V.  McKibben,  61 1).  85. 

Erroneons  rejection  of  evidence  which 
oonld  not  change  result  is  no  ground  for  re- 
versal. Heyneman  v.  Dannenberg,  65  D. 
619. 

44. '  - —  in  cases  of  variance.  — Judg- 
ment will  not  be  reversed  for  variance  unless 
error  is  very  apparent.  BoUe§  v.  Beach,  63 
D.  263. 

45.  Erroneous  but  non-prejudicial 
instructions.  —  Irrelevant  instructions, 
though  erroneous,  will  ndb  be  {[round  of 
reversal  if  law  relating  to  matters  m  issue  is 
correctly  stated.  Ca»9eU  v.  Cooke,  11  D.  610; 
Whidden  v.  Seelye,  63  B.  661;  Waiien  v. 
Jordan,  57  D.  558. 

Actual  or  probable  injury  from  erroneons 
instruction  must  appear  to  authorize  reversal 
of  judgment  on  that  ground.  Bosley  v.  CheM- 
apeake  Ins.  C7o.,  22  D.  337;  Johnson  v.  Evane, 
50  D.  669;  WiUiamB  v.  Carpenier,  76  D.  316; 
IndianapoUe  etc,  B.  B.  Co,  v.  Buiher/ord,  92 
B.  336;  Satoyer  v.  Chicago  He.  B^y  Co.,  99 
D.  49. 

When  instructions  are  given  by  court 
which,  taken  separately,  mi^t  be  exception- 
able, but  if  taken  together  as  a  whole  con- 
tain correct  exposition  of  law  of  case,  judg- 
ment will  not  be  reversed.  WilUamaon  v. 
Vanmeier,  41  D.  644;  Wood  v.  Chambers,  70 
D.  382. 

EIrroneons  statement  of  the  law  to'  jury  is 
not  ground  for  reversal,  if  jury  could  not 
have  been  misled  thereby.  Armstrong  v. 
TaU,  42  D.  656;  Zachary  v.  Pae^,  47  D.  744; 
Hovey  v.  Chase,  83  D.  514;  ZfCKkawanna  ete. 
R,  B,  Co.  V.  Clieneweth,  91  D.  168. 

Court  declines  to  set  aside  verdict  rightly 
founds  though  under  erroneous  instructions, 
in  those  cases  only  in  which  it  can  see  that, 
under  correct  instructions,  a  different  verdict 
could  not  have  been  properly  found.  Noyes 
V.  Shepherd,  50  D.  625. 

Judgment  will  not  be  reversed  on  behalf 
of  plamtiff  for  erroneous  qualification  of  in- 
struction in  his  favor  if  instruction  itself  was 
erroneous.  MePhtrson  v.  McPherson,  53  D. 
416. 

Erroneous  instruction  in  favor  of  party 
entitled  to  recover  as  matter  of  law  upon 
pleadings  and  evidence  is  no  ground  of  re- 
veroaL     Donley  v.  Cam^  58  D.  274. 

Party  cannot  complam  of  instruction  con- 
taining correct  statement  of  law,  thongh 
there  was  no  evidence  on  that  head.  Pcuiish 
V.  Beigle,  62  D.  666.     Bat  see  Tbial. 

Judgment  for  defendant  on  plea  of  non 
assumpsU  will  not  be  reversed  on  appeal  by 
plaintiff  for  any  error  in  instruction  in  refer- 
ence to  plea  of  limitations.  Hursi  v.  HiU, 
63  D.  706. 

Instruction  not  strictly  correct  which  will 
produce  right  result  upon  facts  of  case  i.«i  not 
error.     Thompson  v.  Thomys<m,  68  D.  638. 


Charge  which  makes  validity  of  letlen  if 
administration  depend  oa  snffioiency  ef  pwl 
evidence^  when  they  appear  valid  £ram  tkv 

face,  is  not  error  of  which  defendant  as 
complain,  being  merely  error  without  injun. 
Sims  V.  Boynton,  70  D.  540. 

Appellate  court  will  not,  in  order  to  aiHiT!: 
case  on  ground  that  erroneous  instructi-iii 
was  harmless,  Indulge  presumptioa  tkiLt  il- 
struction  was  not  applicable  to  case.  ir<4- 
ruffv.  Gamer,  89  D.  477. 

46.  ^ or  r^dsal    to    instmcL  —  Fi-r 

error  m  r«f usinc  to  give  instmctiiia,  apptl- 


late  court  will  not  grant  reversal,  if  «Ppal 
lant  was  not  injured  by  such  refoml.  umm 
Bank  v.  Planters'  Bati,  81  D.  113;  Ckase  r. 
Washbwn,  69  D.  623;  Drthmm  v.  8ti/«i,  97 
D.  268. 

If  instructions  given  are  correct,  cover 
whole  case,  and  sive  law  to  jury  as  favcrabl/ 
for  appellant  as  he  is  entiUed  to  ask,  he  can- 
not complain  that  his  own  instmctioias  wcr» 
refused,  although  theywere  conect^  Balti- 
more ete.B.B.Oo,  v.  Worihingiim,  83  D.  578; 
Mvtual  8.  L  Co.  v.  Cohen,  43  D.  341;  Sem 
York  Life  Ins.  Co.  v.  Fhdt,  66  D.  742;  PetH- 
grew  v.  Barnttm^  69  D.  212;  BeddaU  v.  Bryan, 
74  D.  550. 

Erroneous  refusal  of  inatmetiiDn  is  asft 
ground  for  reversal  when  court  has  virtoally 

fiven  it  in  other  instmctiotts.      Taber  v. 
itttson,  61  D.  96.    See  also  TaiAL. 

47.  Bulings  procured  or  assented  to 
by  appellant.  —  Evidence  admitted  by  eoa- 
sent,  in  court  below,  cannot  be  objected  ts 
on  appeal.     Sdelen  v.  Hardey,  16  D.  292. 

Paity  cannot  complain  of  charge  which 
was  given  at  his  instance.  TwAer  v.  BaHwiai, 
33  D.  384;  Minoi  v.  MUdidl,  96  D.  68Sl 

Irregularity,  if  such  it  be,  in  that  credi- 
tor's bill  and  bill  for  distribution  have  beea 
united  in  same  proceeding,  or  one  eoaverted 
into  the  other,  in  court  below,  by  agreement 
of  parties,  cannot  be  taken  advantage  of  oa 
appeal.     Wart  r.  Bichardson,  66  D.  762. 

Party  cannot  complain  of  conflict  \n  in- 
structions caused  by  his  obtaining  inatnich 
tion  to  which  he  was  not  entitled.  Fahsh  ▼' 
ReigU,  62  D.  666. 

Calling  minds  of  jury  to  partienlar  parti 
of  evidence  is  objectionaUe  as  giving  sneb 
parts  undue  prominence;  bat  where  it  n 
acne  at  request  of  one  party,  and  ^ame  f:»v.»r 
is  afterwards,  by  request,  extended  to otli-r 
party,  it  will  not  be  considered  suificu  i.i 
error  to  warrant  reversal  of  judguienL 
Wood  V.  Chambers,  70  D.  382. 

48.  Waiver  of  Directions  generally* 
—  Party  may  waive  his  right  to  particui«r 
mode  of  judicial  proceeding a^iusi  bim:»i-i( 
Uall  V.  Benner,  21  D.  394. 

Objection  that  cause  of  action  was  not  sub- 
mitted to  court  and  jury  is  milboieutiy 
answered  by  admission  of  nefendant  ac  tiuX 
that  debt  was  due  plainti^  making  it  aait^ 
cessary  for  jury  to  pass  npoa  frnet  thus  ftdr 


APPEAL*  n,  a 

Ww  Imdmrn,  to  JKot^B  In  Aaioiioan  Deelalons  and  Aiii«rl< 


PaH^Mrm  ▼.  Northern  Cenirml  B. 
B.  Obi,  81  D.  648. 

tt. by  prooeedinga  inconaistont 

with  oli(|ecti0n.  —  Improper  sa^preanoii  of 
depositioa  is  waived  by  introduom^  another 
depontionof  same  witnees  oontainmg  same 
testimony.     Sanden  t.  Jokmum,  36  D.  664. 

ExoeptUNi  dnly  taken  to  mliog  admitting 
tnoompeteat  •▼idenoe  is  not  waived  or  onred 
by  exeeptant's  afterwards  tntrodnoing  evi- 
dence to  same  effects  Worrail  v.  ParmeUe, 
49  D.  35a 

Party  ^oing  to  trial  upon  other  issues, 
vithoat  mvoking  action  of  eonrt  upon  de- 
morrers  to  other  defenses,  is  held  to  have 
waived  sneh  defenses,  and  failure  of  court  to 
decide  apon  demnrrers  furnishes  no  ground 
for  reversaL     PriteheU  v.  State,  62  D.  468. 

Objectioii  to  regularity  of  proceediags,  so 
far  as  lypearanee  of  attorney  is  concerned, 
cannot  he  taken  by  party  on  appeal  after  at- 
torney who  made  stipulation  m  anticipation 
of  nut  has  appeared  to  action,  and  court 
below  by  renaering  judgment  has  reconiixed 
bit  ri^t  to  appear,  and  party  himself,  by 
paying  a  portion  of  judgment  so  rendered 
against  him,  and  by  entering  into  written 
agreement  for  delivery  of  property  to  satisfy 
execution  tiieroon,  has  recognised  right  of 
attorney  to  appear  for  him.  Hefferman  v. 
Bvt,  71  D.  4«S. 

Upon  dismissal  of  action  at  law,  if  plaintiff 
isstitates  second  action  upon  same  cause, 
be  thereby  waives  any  error  committed  by 
eonrt  in  sueh  dismiaaal  Ocrdom  v.  ISUiton, 
74  D.  353. 

Party  who  appears  and  oontasts  motion 
in  court  below  cannot^  on  appeal,  object  that 
be  bad  no  notice  of  motion.  RejnuMe  v. 
Harm,  76  D.  459. 

Refneal  to  strike  out  evidence,  admitted 
vitboDt  objection,  is  not  subject  of  ezcep- 
tioa.  The  proper  mode  is  to  request  court 
to  ebarge  that  it  be  disregarded.  U.  8.  Tel 
Ga  V.  render,  93  D.  751. 

60.  Otgectioiui  cored  liy  further  pro- 
csedingn  below.  —  Error  in  admitting 
improper  testimony  is  onred  by  proper  in- 
■tnictions,  unless  it  is  shown  that  jury 
nigbt  have  boon  misled  by  evidence.  Noi'tli- 
-ifttm  Bank  v.  BalUet,  42  D.  297. 

Error  in  receiving  deposition  of  witness 
wbich  was  improperly  taken  is  cured  by 
mling  same  onk  PhUiive  v.  BurmeU,  43  D. 
109. 

If  party  whose  declarations  were  improp- 
erly introduoed  afterwards  takes  stancf  and 
testifies  in  exact  accordance  with  said  dec- 
larationa,  the  court  cannot  say  that  their 
admission  resulted  unfavorable  to  appellant 
itnt  V.  Steamer  Senator,  54  D.  305. 

Erroneous  admission  of  interrogatory, 
vhicb  is  withdrawn  afterwards  without  aii- 
>«er,  is  no  ground  of  ezoeption.  Bmeriek  v. 
T>ycener,  58  D.  217. 

Error  in  permitting  questions  to  be  put  to 
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jury  k  onred  when  vordiol  k  sot  asids  and 
new  trial  granted,  although  it  was  agreed 
that  evidenoo  given  on  former  trial  should 
be  read  to  jnry,  and  all  exoeptions  thers 
taken  shoula  remain  and  have  same  effect  as 
if  taken  at  second  triaL  Odd  FeUowf  HaU 
V.  MateeTt  64  D.  676. 

Error  in  refusing  to  permit  competent  tes- 
timony to  go  to  ftaj  in  not  onred  ny  consent 
of  adverse  party  afterward  te  go  into  inquiry 
proposed  by  rejected  testimony.  BeynoUia 
V.  Tucker,  67  D.  858.  Bnt  see  Lynd  v. 
Pieka,  82  D.  79. 

Brroneoufi  instmctioik  may  be  onred  by 
correct  accompanying  ones.  Bemon  v.  Jl- 
wood,  71  D.  611. 

Error  in  refusing  nonsuit  k  cured,  where 
defect  in  evidence  k  afterwards  supplied. 
Martin  v.  Western  Union  B.  B.  Oo,,  99  D. 
189;  Barton  v.  JTone,  84  D.  728. 

51.  Brrore  eared  b7  werdict — To 
support  verdict,  court  will  presume  every- 
thmg  consiBtent  with  law,  and  will  not  notice 
many  objections  which  would  have  been  fatal 
if  niAde  by  demurrer  or  exception.  Thus 
failure  to  object  to  testimony  at  trial  k 
waiver  of  its  iUegality  or  inoompetency. 
Kelion  V.  Bevins,  6  D.  670. 

Distinction  between  defects  In  pleading 
which  are  fatal  after  verdict  and  those  which 
are  not  lies  in  omission  of  statement  of  fncU 
which  are  gut  of  action  in  one  case,  and  im- 
perfect statement  of  facts  in  other.  Ander* 
eon  V.  Bead,  6  D.  661. 

Where  infant  sues  by  guardian,  declara- 
tion should  state  that  guardian  was  admitted 
by  court;  but  defect  in  that  particular  k 
cured  by  verdict.    Kid  r.  MUeheti,  99  D.  70(2. 

After  verdict,  objection  of  want  of  profert 
of  letters  of  adminktration  cannot  be  taken. 
Crawford  v.  Slade,  44  D.  463. 

Failure  to  join  in  issue  by  aMXUr  oannoti 
after  verdict,  be  cause  of  reversaL  Harmon 
V.  Jamee,  46  D.  296. 

After  verdict,  defect  m  declaration  in 
trover,  in  that  goods  converted  are  set  forth 
in  schedule  annexed  to  county  and  not  in 
count  itself  k  cured.  Edgerfif  v.  Bmermm^ 
55  D.  207. 

Counsel's  comment  inaddressing  jury,  upon 
amount  of  verdict  given  in  former  trial  of 
same  action,  if  assignable  as  error  at  all,  must 
be  objected  to  at  time  when  made,  and  not 
allefled  as  error  upon  exyarte  affidavit  after 
verdict.     SU  Martin  v.  Deenoyer,  61  D.  494. 

62.  General  rule  ae  to  objections 
not  taken  below.  —  Error  not  apparent  in 
record,  that  is,  in  pleadinga|,  verdict,  or  judg- 
mentt  will  not  be  taken  notice  of  by  appellate 
courti  unless  appellant  excepted  to  it  at  triaL 
Oani  V.  Huneueher,  56  D.  408;  Amidown 
V.  Oegood,  68  D.  171;  Western  Stage  Co.  v. 
Waiker,  65  D.  789;  Botoe  v.  ffainee,  77  D. 
101;  Hendriekaon  v.  SL  Lonie  ete.  B.  B.  Oo^ 
84  D.  76:  OaUe  v.  Andrewe,  97  D.  764. 

On  exceptions  to  opinions  of  oonrt^  taken 


APPEAL,  n.  a 

Index  to  Notes  In  Amerloin  Decisions  end 


st  trial  OQ  apecifio  points,  appellate  eourt 
will  consider  sach  points  only  as  were  pre* 
sented  to  and  decided  by  conrt  below, 
though  from  exceptions  it  may  apjpear  that 
other  points  might  have  been  made.  Ntw- 
turn  ▼.  Newium,  19  D.  739. 

58. objections  as  to  parties.— 01k 

jection  of  want  of  proper  parties,  if  not  taken 
m  court  below  b^  deronrrer  or  otherwise, 
cannot  be  raised  in  supreme  court  Reeve* 
V.  Dougherty,  27  D.  496;  J)<nmeU  t.  WaUk, 
88  D.  381. 

Record  is  in  all  cases  to  determine  who 
are  parties  to  case.  Michigan  8L  Bk.  haat- 
wy»,  41  B.  549. 

64.  - —  as  to  pleadings.  —  Objection 
to  sufficiency  of  declaration  must  be  taken  in 
lower  court     Brie  t.  Sehwhigle,  60  D.  87. 

Omission  of  amount  of  damages,  in  de- 
claration, is  merely  technical,  and  can  be 
taken  advantage  of  only  in  court  below. 
Haranxve  ▼.  Pedrod,  12  D.  201. 

Where  replication  is  not  only  defective  in 
form,  but  discloses  defects  in  suDstance  which 
would  probably  be  a  bar  to  any  recoveiy  on 
merits,  this  court  will  not  reverse  and  re- 
mand oanse  for  new  trial,  especially  when 
no  application  was  made  in  court  below  for 
leave  to  amend.  Agnewr.  McSlroii,  48  D. 
772. 

Objection  to  decision  on  demurrer  must 
be  taken  at  time,  and  it  is  too  late,  on 
appeal,  after  amendment  of  petition  and 
trial  on  merits,  to  take  such  objection  for 
first  time.    Fol^  v.  McKeegan,  66  D.  107. 

Defendant  must  except  to  decision  of  court 
at  time,  in  order  to  avail  himself  of  error  in 
overruling  motion  to  require  plaintiff  to 
verify  his  petition  upon  oath.  (IM  ▼.  Stew- 
art, 83  D.  466. 

Where  there  is  not  entire  absence  in  plead- 
ing of  allegations  constituting  cause  of  action 
or  defense,  and  no  demurrer  is  filed,  or  ob- 
jection made  in  court  below,  judgment  will 
not  be  disturbed  by  appellate  court.  Lee  v. 
Figg,  99  D.  271;  Martin  v.  Webb,  39  D.  363. 

65.  as  to  competency  of  evi- 
dence. —  Admission  of  improper  evidence, 
nnexcepted  to  at  trial,  is  not,  as  general  rule, 
a  ground  for  relief  in  appellate  court.  Snyder 
V.  La/rwmboiK,  12  D.  187;  HeweU  v.  Bttdc,  35 
D.  243;  Burke  v.  AOtn,  61  D.  642;  Di^foU  v. 
Oimnan,  66  D.  543;  Lorieux  v.  Keller,  68  D. 
696;  Bell  v.  Byerson,  77  D.  142;  Croaaen  v. 
WhiU,  87  D.  420;  OiUeapie  v.  SmUfi,  81  D. 
328;  Drehman  v.  Sti/'el,  97  D.  267. 

If  deed  be  received  in  evidence  with- 
out objection  it  cannot  be  afterwards  ob- 
jected that  it  ought  to  have  been  pleaded 
fwt*  darrien  coidinna$tee.  Jackaon  v.  Dement, 
6  D.  359. 

If  evidence  be  offered  for  one  purpose  and 
rejected,  lower  court  will  be  sustained, 
though  evidence  is  admissible  for  another 

Surpose  than   one  for  which  it  was  offered. 
kknum  v.  Lapaley,  15  D.  596. 


AsserlesB  Reports, 

If  iael  be  pfored  by  psnl,  tlioa|^  VV 
evidence  should  have  been  by  writiB^  if  eU 
Jeotion  be  not  raised  en  trial,  >t  cannot  bi 
on  appeal.  MarlaU  v.  Lema  SUam  CIpStaa 
Preaa  &>.,  29  D.  46& 

Objectioo  that  witness  was  eTamined  with- 
out notioe  being  given  to  opposite  party,  cr 
that  part^  to  suit  was  ezammed  as  witeM, 
cannot,  since  Maryland  act  of  1838»  ehaptsr 
302,  section  5,  be  allowed  in  coutof  app^li, 
unless  it  appears  from  record  that  it  was 
raised  by  way  of  exception  in  eooit  below. 
Jonea  t.  liardeaty,  82  D.  180. 

If  party  filing  exception  to  deposition  in- 
tends to  relv  upon  it,  he  must  bring  it  be- 
fore oonrt  below,  and  have  some  action  upon 
it  there,  or  it  cannot  be  noticed  in  this  oooj^ 
but  it  will  be  presumed  to  have  been  waived 
by  party  that  filed  it.  Armatrot^r.  Mudd^ 
50  D.  545. 

Objection  to  want  of  notioe  of  specia]  mat* 
ter  of  defense  admitted  in  evidence  eannoC 
be  taken  in  appellate  oonrt  unless  evidsncs 
appears  to  have  been  specifically  objected  te 
on  that  ground  in  court  below.  Rtanck  t. 
Swinekart,  51  D.  540. 

Error  of  lower  conrt  in  rejecting  witeesi 
as  incompetent  on  sronnd  of  interest  moal 
be  shown  by  bill  of  exceptions;  it  will  not 
be  presumed.     Taghr  v.  KeUy,  68  D.  15a 

Objections  cannot  be  nrged  in  Buprems 
court  to  deposition  for  want  of  stumcient 
notioe,  and  of  proper  certificate  by  magis- 
trate, when  objections  were  not  made  in 
court  below.  Oamerom  v.  Camenmt  82  D. 
652. 

Exclusion  of  evidence  is  not  ground  for 
reversal,  unless  when  it  is  offered  tta  object 
is  stated  with  sufficient  distinctness  to  en- 
able appellate  oonrt  to  see  that  material  ev- 
idence was  rejected,  or  unless  suffideat 
foundation  for  it  is  shown  in  evidence  al- 
ready introduced.  Dreker  v.  FUekbmrjg,  99 
D.  91. 

66.  sufficiency  of  evidence. — Ob- 
jections to  oomDCtency  and  sufficiency  of 
evidence  to  establish  title  of  party  under 
administrator's  sale,  in  this,  that  record  does 
not  show  that  sale  was  confirmed,  cannot 
be  raised  for  ^rst  time  in  appellate  oonrt; 
fur,  if  made  in  court  below,  it  might  havo 
been  obviated  by  sufficient  evidence,  and 
confirmation  shown.  Mimk  v.  Home,  75  U 
94.    S.  P.,  Jackaon  v.  Davka,  15  D.  451. 

Objection  cannot  be  made  for  first  time  ia 
appellate  court  that  there  is  no  proof  that 
indebtedness  named  in  deed  of  tmst  was  un- 
paid at  time  of  sale  under  deed,  in  action  of 
ejectment  in  which  plaintiff  de<luces  title 
through  such  sale.  Such  objectioo  shooM 
lie  mwAe  in  cocrt  below,  so  as  to  give  to  aii* 
verse  party  an  opportunity  to  obviate  it 
when  deed  was  introduced  in  evideuoe. 
Orafiam  v.  Anderaon,  92  1).  89. 

Officer  cannot  object  for  first  time  on  ap- 
peal  that  there  was  no  proof  of  his 
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character  in  lo^rer  court,  on  trial  of  notion 
a^iiut  him  to  recover  for  damages  arising 
to  property  while  in  his  custody,  and  by 
re.^son  of  his  neglect.  Objection  shonld  first 
be  made  in  court  below,  so  as  to  give  an  op- 
portuuity  to  obviate  it  by  proof.  Jonu  v. 
McGuirk^  99  D.  556. 

57.  variance. — Question  of  vari- 
ance between  allegation  and  proof  cannot  be 
raised  for  first  time  on  appeaL  Penruylva- 
nia  etc  T.  Dcutdridge,  29  D.  543;  J<me$  ▼. 
Hardesig,  32  D.  180;  Chandler  t.  Walioer,  53 
202. 

Objection  that  case  proved  is  not  that  al- 
leged in  complaint,  if  not  specifically  made 
at  trial,  4p  ^^^  available  on  appeal,  and  a 
ceneral  exception  that  *'  as  well  upon  the 
ucts  as  the  law  "  appellant  was  entitled  to 
recover  will  not  raise  the  qnestion.  Belknap 
V.  Seo/ey,  67  D.  120. 

68.  instmctioiis.  —  Propriety  of  in- 

ttrnctiona  given,  if  not  presented  by  motion, 
knot  in  eaae.     BrUi  v.  AykU,  52  D.  282. 

frroneoQs  charge  to  jury,  unsatisfactory 
to  adverse  party,  not  objected  to  when  asked 
sod  jdvcn*  and  not  met  by  counter-charge,  is 
iuumcient  gronnd  lor  reversal  in  a  civil 
euae,  unless  it  clearly  appear  that  jury  was 
misled  by  etknrgb  given  and  complained  of. 
Thatdiar  r.  JliiiU,  ft  D.  95. 

ObjectioD  not  taken  at  trial,  nor  presented 
to  courts  hat  which  is  nsre  afterthought  and 
eatdi  at  jndgels  words,  cannot  be  sustained. 
8uue  V.  Morgan,  47  D.  329. 

Obiectioa  that  instructions  were  not  re- 
dsced  to  writing  comes  too  late  in  appellate 
eoart  when  law  does  not  require  court  to  re- 
duce its  charges  to  writing  unless  requested 
to  do  so  by  party,  and  no  such  request  was 
made,  snd  no  objeotioa  interposed.  ^To^er 
V.  HtUBon,  61  D.  96. 

Fsct  that  qnestion  of  law  was  submitted 
to  jury  is  not  ground  for  reversal,  unless  ob- 
jeetion  is  made  at  trial.  And  this  objection 
Bust  appear  afBirmatively  upon  record,  and 
■  not  to  he  left  as  matter  of  inference. 
Higmntr.  CarUon,  92  D.  666. 

59.  findings  of  fact.  —  Supreme 

•out  win  not  consider  objection  that  no 
|bidine  in  writing  was  made  and  filed  by 
judge  below,  when  no  exception  thereto  was 
taken.  SiekUm  ▼.  BoekweU,  76  D.  265;  i/e- 
CUukf  ▼.  OerAaacMT,  90  D.  512. 

Judrment  will  not  be  reversed  for  defect- 
ive findiMi  of  fact  unless  tiiey  are  excepted 
to  at  triu;  presumption  is,  that  proof  was 
Bade  at  trial  in  relation  to  defective  matter. 
/csiJst  V.  I^VmI^  89  D.  134. 

60.  YarioQS  applications  of  tho  role. 
— Objectiom  that  one  of  subscribing  witnesses 
to  win  was  not  produced  and  sworn  cannot 
bo  mads  for  first  time  in  appellate  oourt» 
•ipodally  tf  record  does  not  snow  that  his 
ibieooe  was  not  accounted  for.  Appermm  r, 
C^UnU,  89  D.  289. 

la  tbjettmi  to  tiM  Jwaidieiioii*  which  has 


been  waived  in  trial  court,  cannot  be  raised 
on  appeaL     Reynolds  v.  Bowleg,  38  D.  233. 

Objection  that  no  bill  of  particulars  was 
filed  as  required  by  rules  of  practice,  if  not 
taken  in  court  below,  cannot  be  insisted 
upon  afterwards.  TebbeUa  r,  Pkkaina,  51 
D.  48. 

Case  should  not  be  sent  back  to  jury,  by 
supreme  court,  on  point  not  raised  at  trial, 
and  to  hear  evidence  to  introduction  of 
i^hich  no  objection  was  offered  at  trial,  and 
when  perhaps  no  such  evidence  exists.  Bas' 
mU  V.  CarUton,  54  D.  605. 

Error  in  charging  interest  on  funds  of  in- 
fant in  guardian's  hands  will  not  be  noticed 
on  appeial,  if  no  exception  is  made  in  court 
below  to  report  of  auditor  appointed  to  ex- 
amine guardian's  accounts.  CaUku  v.  Ckannp^B 
HHv,  61  D.  179. 

Provision  of  Kansas  code,  that  *' party 
objecting  to  decision  must  except  at  the 
time  the  decision  is  made,"  relates  to  decis- 
ions made  upon  questions  of  law  which  arise 
at  trial,  and  if  parties  acquiesce  in  such  de- 
cisions by  proceeding  without  objection,  they 
waive  their  right  to  except  Koehler  v.  Bali, 
83  D.  451. 

Verdict  will  not  be  set  aside  becauss  juror 
was  not  sworn,  where  it  is  not  shown  that 
both  moving  party  and  counsel  were  igno- 
rant of  fact.     SeoU  v.  Moore,  98  D.  581. 

61.  Exoeptiona  to  the  rule.  ~  Objec- 
tion that  no  person,  natural  or  artificial,  is 
named  as  plaintiff  may  be  raised  for  first  time 
in  appellate  court.  Proprieiors  eie,  v.  Yellow 
Jacket  8,  M.  Co,,  97  D.  510. 

Objection  that  plaintiff  has  no  cause  of 
action  may  be  urged  on  appeaL  BeaU  v. 
BiUiary,  54  D.  649;  A"—  v.  ^— .  91   D.  397. 

68.  Defects  curable  by  xnotLon  below. 
—  Party  cannot  complain  of  slight  error  in 
appellate  court  when  it  would  have  been  cor- 
rected below  at  his  request.  C^moa  Bank  v. 
Lea,  41  D.  275;  Kohn  v.  Schoonar  BenaUance, 
52  D.  577. 

Judgment  rendered  for  want  of  sufiScient 
defense,  under  act  requiring  nature  and 
character  of  defense  to  be  sworn  to,  will  not 
be  reversed  because  circumstances  of  case 
were  such  that  defendant  could  not  know 
with  certainty  whether  he  had  a  good  defense 
or  not.  Defendant  should  ask  for  further 
time,  first  satisfying  court  that  he  has  made 
diligent  effort  to  mform  himself,  and  has 
failod,  not  through  his  own  laches;  or  if  de- 
fense depends  upon  inspection  of  documents 
in  possession  of  adverse  party,  and  such  in- 
spection has  been  demanded  and  refused,  he 
should  move  for  an  indefinite  suspension  of 
judgment.     Lord  v.  Ocean  Bank,  59  D.  728. 

63.  by  amendment  below.  —  De- 
cree will  not  be  reversed  for  error  which  may 
be  corrected  in  subsequent  progress  of  cause. 
Penn  v.  Spencer,  91  D.  375. 

Mistake  of  clerk  in  entering  judgment  is 
no  grouul  for  reversal  whsie  there  szisti 
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inything  in  reoord  by  which  it  can  be  cor- 

reeted.  Application  to  amend  shonld  first 
be  made  in  court  below.  Doddi  t.  dnnbsp  77 
D.  160. 

Mistake  in  amount  for  which  Jndgment 
should  be  rendered  should  be  corrected  by 
motion  in  lower  courts  and  cannot  properly 
be  raised  oq  appeal  for  first  time.  Gonrti 
however,  in  this  case  deemed  it  their  duty  to 
correct  error,  but  imposed  appeal  costs  upon 
appellant.     Howard  ▼.  Bkhards^  90  B.  620. 

rrematnre  judgment  on  constructive  ser- 
vice of  process  is  clerical  misprision,  and 
cannot  be  reversed  until  circuit  court  has 
refused  on  motion  to  correct  it.  Budaner  v. 
/TfluA,  86  D.  634. 

64.  Oft860  where,  all  things  consid- 
ered, Justice  has  been  done.  —  Misdireo- 
tion,  if  verdict  is  right,  is  no  ground  of 
reversal.     CasUel  v.  Ca&Uiel,  44  D.  76a 

Correct  decision  will  not  be  reversed  be- 
cause sustained  by  bad  reasons.  Harmon  v. 
KtlUy,  46  D.  652. 

Decree  which  appears  to  have  done  justice 
between  pu^es  will  not  be  disturbed, 
whether  district  judge  was  right  or  not  in 
legal  principles  which  he  applied  to  case. 
Creery  v.  CuTnminffs,  48  D.  444. 

Juitgment  will  not  be  reversed  because  of 
erroneous  instructions,  but  will  be  permitted 
to  stand  if  it  is  right  upon  facts  and  law 
of  whole  case.  OibboM  v.  DUUftgltam,  60  I). 
233. 

Appellate  court  will  not  reverse  for  error 
without  injury,  •■  for  erroneous  charges  or 
refusals  to  charge,  where  evidence  in  bill  of 
exceptions  clearly  shows  that  appellant  is 
not  entitled  to  judgment.  ScUtonstaU  t. 
RiUy,  65  D.  334. 

Judgment  will  not  be  reversed  where  mer* 
its  have  been  fairly  tried  and  determined, 
although  there  has  been  error.  RockhiU  v. 
SpragQS,  68  t>.  607;  Wilaon  v.  Brownlee,  91 
D.  623;  Ru88eU  v.  Moloney,  94  D.  358. 

Sustaining  challenge  to  juror  for  cause  not 
rendering  hnn  legally  incompetent,  where  act 
was  done  in  effort  to  get  impartial  jury,  and 
such  result  was  achieved,  u  not  error  for 
which  judgment  will  be  reversed.  HtqalUm 
V.  CindnnaiifAc.  R.  R.  Co,,  79  D.  430. 

Verdict,  which  from  whole  record  appears 
to  be  right,  will  not  be  disturbed  in  appellate 
court,  though  it  be  contrary  to  charge  of 
eourt  below.     Pearson  v.  BurdiU,  80  D.  649. 

If  question  which  should  have  been  de- 
cided by  court  was  erroneously  submitted  to 
jury,  it  is  no  ground  for  reversal,  if  appellate 
court,  after  review  of  case,  come  to  same 
eonclusion  as  jury.  Warner  v.  JiiUenberaer, 
83  D.  673. 

4.  Revieioing  the  Evidence  or  the  Factn. 

66.  How  £Eur  reviewable  at  law.  — 
Upon  bill  of  exceptions  setting  forth  facts 
proved  at  trial,  appellate  court,  there  being 
oe  conflict  in  evidence,  and  no  dispute  as  to 


credibility  of  witnenes^  will  deotde  wheAkm 
verdict  conforms  to  facts,  and  if  im  its  opia- 
ion  it  does  not^  new  trial  will  be  granted,  si- 
though  trial  eourt  and  jury  both  ooocumd 
in  their  condasiona.  Oooernor  t.  Vammeter, 
33  D.  221. 

Where  verdict  is  for  plaintiff,  evety  tsns 
necessary  to  sustain  it  is  presumed  to  havs 
been  found  against  defendantw  Jckmmm  t. 
Wiwma  etc.  R.  B,  Co.,  88  D.  83. 

Supreme  oourt  of  errors  of  Oonnecdcut 
never  reviews  questions  of  fact.  It  takas 
them  as  they  are  found  l^  court  b^w. 
Easterly  v.  Gcfodwm,  96  D.  237. 

Finding  of  jury  will  not  be  distuiM 
where  the  case  has  been  properly  eabmitted 
to  them,  and  their  verdict  is  not  HfimifesU/ 
wrong,    ^moe  v.  CrewB,  (Ml  D.  467. 

Unless  in  finding  of  juiy  there  la  evidence 
of  passion,  prejuoioe^  or  mistake,  abowing 
misuse  of  their  power,  their  finding  will  nut 
be  disturbed.      Wooten  v.  WUkme,  99  D.  4% 

66.  — r-  in  equity.  —  Appellate  court  a 
confined  to  proofs  upon  which  decree  im- 
peached for  error  waa  founded.  OiUit  ▼. 
Martin,  26  D.  729. 

Where  issues  of  fact  have  been  made  up  in 
chancery  case,  and  tried  by  jnry  under  ejs 
of  chancellor,  and  motion  tor  new  trial  hu 
been  by  him  overruled,  appellate  ooort  will 
regard  finding  of  jury  as  in  nature  of  verdict 
at  common  law,  and  will  not  disturb  ik 
0' Bryan  v.  0" Bryan,  63  I).  128. 

New  York  court  of  appeals  cannot,  ia 
equity  suit,  review  questions  of  fact  deter- 
mined by  supreme  court.  NewUm  v.  i)roa- 
wn,  67  D.  89. 

67.  Be  viewing  Terdlct  ia  cases  of 
conflict  of  evidence.  —  Verdict  wili  not  be 
disturbed  by  supreme  conr^  where  tkers  is 
conflict  of  evidence.  Sl  Leine  etc  B,  R,09^ 
V.  Terhune,  99  D.  604;  Inhah.  ^  Beadfeid  w. 
Shaver,  79  D.  692;  Donaldeom  t.  Mimmippi 
etc  R,  R.  Co.,  87  D.  391. 

Although  supreme  court  may  be  of  opinioa 
that  there  is  preponderance  of  evidenos 
against  finding.  Lick  v.  Madden,  95  D.  175; 
Keane  v.  Cannovan,  82  D.  738. 

68.  Objection  that  verdict  la  against 
weight  of  evidence.  —  Result  reached  by 
lower  court  on  weight  of  evidence  will  not 
be  disturbed  in  supreme  court.  Sjtootier  7. 
Dunn,  63  D.  414;  GraJtam  v.  Reynold*,  65  D. 
745;  Bryanit  v.  Carwn  R,  L,  Co.,  93  D.  403; 
Toledo  BR.Co,y.  Harmon,  96  D.  489;  Ven 
Duren  v.  Star  Q,  M.  Co.,  95  D.  209. 

Verdict  should  not  be  disturbed  simply 
because  weight  of  evidence  appean  to  he 
against  it,  but  if  there  is  no  sutistantial  evi- 
deuce  to  support  it,  it  is  duty  of  appellats 
oourt  to  set  it  aside.  Ophir  B,  Jf.  Co.  v. 
Carpenter,  97  D.  660. 

When  facts  proved,  and  not  evidencs 
merely,  are  certified,  it  may  be  tdai  appel- 
late  court  should  draw  its  own  coudttsioes 
from  them,  auinflueaced  by  opiaioa  ef  jmy. 
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[Slangkar  r.  TuU,  12  Lriffh,  147).  Bat  wha& 
fact!  prvrsd  do  not  estalmdi  vltimate  faets, 
but  trt  to  be  dednoed  by  bolanoing  di£ferent 
hfCts  provody  ond  bjr  waighing  and  oompsr- 
ing  mferenoao  to  bo  dnwn  from  them, 
rapeet  should  be  poid  to  rerdiet  and  ja4 
meat  in  oonrt  below.  Rkitmmd  e 
Co,  ▼.  Swead,  100  D.  670. 

69.  wh«re  question  of  erediUl<- 

ity  of  witnesses  is  involved.  —  Appellate 
court  will  not  interfere  with  Teraxct  on 
gnmnd  that  it  is  contrary  to  evidenoe,  where 
ooe  wifaMM  swears  positively  to  faot,  and 
sth«r  witnesses  disclose  faets  and  cironm- 
stances  tending  to  establish  contrary.  In 
Mich  ease  credibility  of  witness  is  brought 
ill  qaestion,  which  fact  is  exclusively  for 
(iKermi nation  of  jury.  StavaU  v.  Fanners* 
ft^.  5rt«*,  47  D.  85. 

Appellate  court  cannot  determine  that 
Testimony  of  any  one  witness,  in  case  of  con- 
flict, prpponderates  over  that  of  ail  the  rest. 
it^u4e4  V.  Vinson,  5*3  D.  68«. 

70.  Insufficiency  of  evidence.  —  Ap- 
pellate oonrt  will  not  distarb  verdiet  on 
groimd  of  insnfficienoy  of  evidence,  when 
there  is  evidence  tending  to' support  it. 
Aoper  V.  Cloy,  69  D.  814;  Baker  v.  CUpper, 
Si  D.  591;  KUcAene  r.  Sidkem,  99  D.  45a 

Verdict  will  not  be  distorbed  when  from 
evideaes  jury  might  reasonably  have  arrived 
it  oooelasion  that  will  sopport  it.  BeaU  v. 
I«m«,  79  D.  208. 

To  cQDStitnte  insaiBeienoy  of  evidence  to 
nstain  verdict,  there  nrast  be  snch  want  of 
•rideiice  on  some  material  point  in  issue  as 
■ttitfies  oonrt  that  jory  in  their  finding  were 
ittfloenced  by  partial!^  or  prejudice,  or  mis- 
led by  some  mistaken  new  of  the  case. 
Jthmm  y.  ITtnoso  etc  B,  R.  Co.,  88  D.  83. 

Pyty  is  not  precluded,  under  general  ob* 
jeetioB  to  evidence,  from  showing  in  appel- 
late eoort  insufficiency  of  evidence,  or  from 
ifiiliiig  himself  of  radical  defects  in  instru- 
neati  of  evidence  which  could  not  be  ob- 
viated by  proof,  and  which  strike  at  founda- 
tiooef  plainti£F's  claim.     QtUetnie  v.  Smith, 

Where  evidence  tends  equally  to  sustain 
either  of  two  ineonsistent  propositions, 
nHtber  of  them  can  be  said  to  have  been 
«^«Ubli8hed  by  legitimate  proof.  Verdict  in 
faror  of  party  bound  to  maintain  one  of 
tbose  propositions  against  the  other  is  neces- 
sarily wrong.    SmUh  v.  Firtt  Nat.  Bank, 

ri  D.  59. 

71.  Entire  absence  cf  evidence.  —  Su- 
preme court  will  reverse  judgment  where 
ibere  was  no  evidence  to  support  verdict. 
Alexander  v.  Harrieon,  90  D.  481. 

Jud^ent  against  two  railroad  companies 
la  MtMD  against  both,  if  without  any  proof 
to  jastify  midinff  aa  to  one,  will  be  reversed. 
CUcogo  ele,  B.  B.  Co.  v.  Coleman,  68  D.  544. 

78.  Bevlewing  the  findings  where 
Mut  tries  case  without  Jury. —Where 


court  finds  fact,  it  will  not  be  disturbed  any 
more  than  would  verdict  of  jury  on  facts  of 
case,  unless  in  a  clear,  strong  case.  Cren- 
ehaw  V.  JaehoH,  60  D.  361;  Oabberi  t.  J^er- 
atmeUleB.  B.  Co.,  71  D.  358;  Srtrinr.Shafer, 
72  D.  613;  Fitddmry  B.  B.  Co.  r.  Freeman, 
74  D.  600;  STWt  v.  Moale,  90  D.  73. 

Judgment  of  court  upon  facts  will  not  be 
revised  where  judge  is  substituted  b^  con- 
sent of  parties  in  lieu  of  jury;  if  evidence 
be  confiioting  and  he  decides  against  weight 
of  testimony,  or  if  it  would  have  justified 
an  inference  of  fact  which  court  refused  to 
draw,  this  court  will  not  reverse  his  judg* 
ment  merely  becauss  it  could  or  might  have 
come  to  different  conclusion  of  fact.  BoU  v. 
McCoy,  56  D.  223.  &  P.,  Tmifee  v.  Moale,  90 
D.  73. 

Final  judgment  was  rendered  for  defend* 
ant  upon  special  finding  of  facts  by  court. 
On  plaintiff's  petition  m  error,  reviewing 
court  reversed  judgment,  and  granted  uew 
triaL  Held,  that  order  granting  a  new  trial 
was  proper,  and  supreme  oonrt  would  not 
review  tne  evidence.  Merchants*  etc  Ins.  Co. 
V.  ShilUto,  86  D.  491. 

On  appeal  from  judment  in  case  submitted 
to  court  upon  law  and  fact,  court  of  appeals 
will  review  decinon  upon  questions  ol  law, 
if  record  plainly  discloses  points  or  questions 
raised  and  decided  by  court  below.  Tmgee 
T.  Moale,  90  D.  73. 

If  question  of  law  is  raised  on  eppeal  from 
cause  submitted  to  court  without  jury,  and 
that  appears  from  record,  it  must  oe  exam« 
ined  and  decided,  but  in  doing  so  appellate 
court  can  look  to  character  of  facts  only  so 
far  as  may  be  necessary  or  proper  to  under- 
stand and  apply  the  law  in  question,     lb. 

Under  Wisconsin  practice,  where  causs  is 
tried  by  court  without  jury,  supreme  court, 
on  appeal,  must  determine  whether  finding 
of  facts  ie  in  accordance  with  weight  of  evi- 
dence, although  there  was  no  motion  for  new 
trial.     Walsh  r.  Dart,  99  D.  177. 

6.  Beeiewmg  the  Amount  Awarded. 

78.  When  reviewable.  —  Where  judg. 
ment  is  rendered  for  more  than  party  is  en- 
titled to  recover,  appellate  court  will  correct 
error,  even  where  judgment  below  was  by 
default     Oower  t.  Carter,  66  D.  71. 

Appellate  court  will  decide  question  of 
amount  and  let  judgment  stand,  instead  of 
granting  new  trial,  where  error  is  as  to  mere 
matter  of  figures,  on  written  evidence  that 
would  not  be  submitted  to  jury.  Benson  v. 
Atwood,  71  D.  611. 

74.  When  verdict  will  not  be  dis- 
turbed. —  It  will  not  be  presumed,  in  ab- 
sence of  any  instruction,  that  jury  gave 
damages  for  grounds  not  proper  subject  ol 
damage,  where  general  verdict  is  returned; 
nor  will  verdict  be  set  aside  because  one  of 
the  grounds  was  wrong.  Parker  v.  B.  dr  M, 
B.B.  Co.,  60  D.  709. 
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Objaotion  that  Terdiot  gives  ezoeniTe  diun- 
ages  cannot  be  insiated  on,  in  sapreme  eoort^ 
aa  ground  for  rerersin^  judgment^  nnless  it 
ia  made  ^^ronnd  by  written  specification  ao- 
eompanying  motion  for  new  tnaL  ifilkbrani 
T.  Jfrewer,  65  D.  757. 

Gonrt  of  appeals  cannot  adjust  damages  in 
action  of  tort     Freer  r.  Cameron,  55  D.  663. 

Supreme  court  will  not  review  verdict  of 
jury  as  to  damages,  when  asked  to  do  so^  on 
ground  that  no  special  damages  were  proved 
at  trial,  unless  sll  evidence  regarding  dam- 
ages is  brought  before  court.  McI^Uiyre  v. 
Fork,  71  D.  690. 

By  express  provision  of  statute  in  Mary- 
land, court  of  appeals  has  no  power  to  re- 
verse judgment  upon  ground  that  it  is  entered 
for  larger  sum  than  is  claimed  in  declaration. 
Marburp  v.  Marburg,  90  D.  84 

Verdict  will  not  be  interfered  with,  though 
it  may  seem  too  larg:e,  where  nothing  appears 
upon  record  to  justify  conclusion  that  there 
was  anything  corrupt  or  improper  in  amount 
of  damages  found  by  jury.  AUred  v.  Bixty, 
97  D.  283. 

Judgment  on  verdict  for  eight  thousand 
dollars  damages  for  loss  of  infant's  right  arm, 
in  consequence  of  being  run  over  by  train  of 
railroad  company,  which  failed  to  erect  fence 
aa  required  by  law,  will  not  be  reversed  for 
excessive  damages,  there  being  nothing  to 
show  that  juiy  acted  under  improper  influ- 
ence or  bias.  SehmkU  v.  MUwattkee  tie,  Jffy 
Co.,  99  D.  158. 

76.  No  reversal  to  give  party  nomi- 
nal damages.  —  Judgment  for  defendant 
will  not  be  reversed  where  plainti£f  would  be 
entitled  to  no  more  than  nominal  damages. 
MtdUem  v.  BUxke,  99  D.  68. 

Maxim,  De  minimuB  non  cmrai  lex,  is  prop- 
erly applied  in  such  a  case.  MeConihe  v. 
N.  r.eie.  B.  B.  Co.,  75  D.  420. 

IIL    PROCBDUBB  ON  ApPBAU 

.  1.    Taking  the  Appeal;  Parttee, 

76.  Taking  the  appeal,  generally. 
—  Appeals  must  be  taken  in  manner  pre- 
soribed  by  statute,  in  cases  where  appeals 
are  given  by  statute.  Haight  v.  Oay,  68  D. 
323. 

77.  Time  to  appeal — Where  right  of 
appeal  ia  suspended^  appeal  is  in  time  if 
within  year  from  perioKl  when  right  is  re- 
stored. Therefore,  where  judgment  of  lower 
court,  substituted  by  it  in  place  of  one  pre- 
viously rendered,  haa  been  annulled  by  this 
court,  there  is  one  year  from  time  of  this 
decision  of  appellate  court  in  which  to  ap- 
peal from  first  judgment.  FUtU  v.  Cuny,  26 
D.  505. 

Court  eannot  extend  time  for  appeal  by 
vacating  order  or  decree,  and  re-enteriug 
it  as  of  more  recent  date.  Monroe  Bank  v. 
Widner,  43  D.  768. 

Right  of  party  to  appeal  from  order  of 
eonrt  ia  not  eat  aiS,  under  Wisconsin  statute^ 
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until  expiration  of  thirty  days  after  verria 
upon  him  of  written  notice  of  making  nl 
such  order,  although  he  may  have  had  actual 
knowledge  of  order  independcnUy  of  mch 
notice,  and  may  even  himself  have  diawa 
it  up  by  his  attorney.  Conaiikw^SiaUBtaJk, 
86  D.  79a. 

78.  Taking  exceptions  with  view  to  ap. 
peaL  —  Ol>ject  of  exception  is  to  bring  up.'U 
record  for  review,  decision  apon  matter  «4 
law  which  record  would  not  otherwi5«> 
show;  iosuch  cases,  exception  Dia>«t  be  re- 
duced to  writing,  and  allowed  and  sigrneii 
by  court.     KoefUer  v.  Ball,  «3  D.  461. 

Exceptions  must  be  taken  at  trial,  hni 
they  may  be  written  out  and  sealed  after, 
wards;  and,  though  bill  of  exceptions  i.sea. 
rolied  and  tiled  after  trial,  it  will  be  pn^ 
sumed  that  exception  was  taken  at  proper 
time.     JIugheM  v.  Bobertattn,  15  D.  104. 

Unless  objections  to  testimony  be  specific 
in  court  below,  they  will  not.  with  very  few 
exceptions,  prevail  in  this  court.  Babe  v. 
FyUr,  48  D.  763. 

General  and  sweeping  objeoticsB  aie  i» 
sufficient;  party  must  point  ont  <»bjectioiM 
specifically,  'to  anthoriHe  appellate  court  U 
interfere.     Diehey  v.  Makdd,  34  a  13a 

General  exoeption  to  inatmotion  ia  ub- 
availing  if  it  involve  more  than  single  pnm^- 
sition,  and  any  portion  of  it  be  eorreet;  but 
in  such  case  each  portion  -el  it  which  u 
claimed  to  be  erroneous  must  be  specifically 
excepted  to.  McReadf  v.  Bogert,  fo  O.  333; 
MiluKitikee  and  C}doobgo  B.  B.  C6.  v.  Smater, 
78  D.  699;  Sirohn  v.  DetroU  4kM.B.B.Co., 
99  D.  114. 

Exception  to  refnsal  to  give  faiatreetianf 
not  steting  faoto  proved  wiU  not  be  no^ced 
by  appellate  court.    FUthigk  v.  i^itfayt,  CS 

Allowing  party  to  exoept  to  pleadingi 
orally,  exceptions  to  be  afterwards  redncsa 
to  writing,  where  trial  proceeda  without  such 
written  exceptions,  and  they  aie  filed  keg 
after  adjoummenti  is  no  ground  of  reverssl; 
as  in  case  of  a  demurrer  to  an  aniwer  sot^ 
mitted  orally  and  not  filed  until  many 
mouths  after  adjournment.  Cooper  v.  SIa. 
gleton,  70  D.  333. 

Question  of  variance  between  note  de- 
clared on  and  that  offered  in  evidence  mar 
be  raised  in  appellate  c6urt,  under  excf  ptioa 
to  general  charge  in  favor  of  plaintifTs  rigbt 
to  recover.     Milton^  v.  Hayden,  70  D.  523. 

When  decision  excepted  to  is  entered  uo 
record,  and  grounds  of  objection  appear  ia 
entry,  exception  may  be  taken  by  party 
causing  it  to  be  noted  at  end  of  decision  that 
he  excepts.    Koe/Utr  v.  BaU,  83  D.  451. 

It  is  not  necessary  for  party  aeeking  r»> 
versal  of  final  judgment  to  take  exoeptii»ia 
at  time  of  ite  rendition;  such  judgment  nay 
be  reviewed  without  exoeptioiia  being  taken 
in  lower  court.     IK 

Exceptiona  taken  by  prevailing  party,  so 
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^nal,  an  bo*  AvailaUe,  m  general  role,  in 
nbaeqncnt  prooeeduiga,  on  appeal  fmi 
jad^imaot  by  onanooeaafiil  party,  where  pre- 
vmilmg  party  has  not  alao  appealed.  Biaek 
T.  OxSk  W  I>.  260. 

Tartj  ataading  by  pleajlhig  need  not  re- 
wtrrm  exeepiioai  to  deoieion  tnetaining  de- 
murrer thentob  IB  erdar  to  take  advantage 
ol  rnling  on  JHPP^  fma  judgment.    8nM 

Pnrpoee  of  raeerviny  esoeptioik  k  to  make 
Blatter  of  rooord  doeiaioB  of  ooort  npon  ouee* 
tion  of  law  proeented  to  it  which  woold  not 
etherwiae  appear  of  reeord.    /ft. 

79.  FaztleB.  —One  defendant  cannot  ap- 
paal  alooA  from  joint  decree  against  sevenu, 
tad  his  appeal  if  ao  taken  will  be  diandssed. 
Lemf  r.  Mlm,  79  D.  <MS7. 

80.  HeceBBJt  ^  of  motion  tor  now  trial 
below.  — -  Appeal  may  be  taken  without 
■oving  for  new  trial  in  court  below,  /nmf 
w.  Steamer  Semtdar,  64  D.  SOS. 

Pwty  oomplaining  of  judgment  of  circuit 
eoart  sittins  as  jury  must  move  for  new 
trial,  or  for  aeolarations  of  law  applicable  to 
cms;  and  objection  by  other  party  in  appel- 
lata  court  that  he  haa  not  done  thii  will  be 
Eiisl  to  reviow  of  judgment.  But  this  rule 
if  praetieo  will  be  considered  as  waived  by 
party  entitlod  to  its  benefiti  unices  he  insists 
m  appellate  court  that  such  motion  was  not 
mtkie.    Harlan  r,  Bernkt  76  D.  428. 

Errors  of  law  at  trial  are  waived,  unless 
Wottght  to  attention  of  court  on  motion  for 
new  tiiaL     ffiUr.  Jamketm,  79  D.  414. 

81.  Votioe  of  appeal  —Where  object 
•f  Botiee  of  appeal  is  accomplished,  it  is  im- 
naterial  whether  there  was  notice  or  not^ 
MeLenm  r.  Sharteer^  6S  D.  84. 

No  notioo  of  appeal  is  neceesary  to  be 
■hovm  when  botii  parties  appear.    /A 

SL  BeeeerUiif;  BwpereedeoM!  8iotff% 

88.  Principal  obUgor  need  not  nigii 
bond.  —  It  ianot  necessary  that  principal  in 
tppesl  bond  should  have  signed;  execution 
Of  bond  by  sureties  is  sufficient.  SheUon  v. 
Wade,  51  D.  722;  Parke  v.  Haelerigg,  43  D. 

loa. 

88.  BfRMSt  of  bond  aa  a  stay  of  pro- 
oeedinga.  —  Bond,  however  defective,  exe- 
cuted for  purpoee  of  staying  execution,  or 
on  appeal,  and  which  is  accepted  for  such 
parpoee  by  officer,  will  have  effect  of  bindiug 
ftU  pertiee  executinff  it,  and  will  stay  execu- 
fcioD  until  ooort  shafi  quash  the  bond.  Ward 
V.  BwO^  81  D.  349. 

Appeal  bond  conditioned  to  pay  judgment, 
if  affirmed^  ota,  stays  proceedings,  but  does 
not  operate  to  discharge  levy  made  prior 
thereto.  AvT  i^ot  Bank  r.  Royere,  97  D. 
298. 

84.  DiamiMHtl  for  informality  or  de- 
fects in  bond.  —  Objection  that  appeal 
bondwaa  not  acknowledged  before  autnor- 
iasd  cffiear,  being  merely  teohnicalp  ooort  1 
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will  retain  appeal  and  permit  bond  to  bo 
properly  acknowkdged,  upon  usual  tanas, 
if  flismissal  would  sacrifice  any  substantial 
right  of  appellant;  but  not  where  appeal 
itself  reets  upon  merely  teohnioal  grounds. 
Ridabodt  V.  Lofy,  86  D.  682. 

Cause  will  be  dismissed  on  account  of  de» 
feet  in  appeal  bond  whereby  it  is  made  pay- 
able to  partiesi  instead  of  judge  of  probate. 
In  such  a  case  jurisdiction  of  appellate  court 
doea  not  attach.  Therefore  aU  that  can  be 
done  is  to  strike  cause  from  docket*  Harper 
T.  Archer,  43  D.  473. 

It  is  within  discretion  of  court  to  refose  to 
dismiss  appeal  on  account  of  mere  informality 
or  insufficiency  of  appeal  bond,  where  appel- 
lant will  immediately  give  a  giood  and  suffi- 
cient bond.    Shelian  v.  Wade,  51  D.  722. 

85.  or  for  fiailure  to  Mrre  oopy. 

—  Appeal  wiU  be  dismissed  on  motion  made 
in  time,  if  no  copv  of  undertaking  was 
served  with  notice  of  appeaL  WkUe  v.  Po^ 
leye,  91  D.  432. 

86.  Supersedeas.  —  Appeal  doea  not 
operate  aa  a  enpereedeae  and  stay  execution 
of  a  mondamiia  Pmcknew  v.  Heneaan,  49  D. 
692. 

S.  Bringietg  tq»  (He  Proeeedimffi, 

87.  The  record,  and  what  must  ap- 
pear thereby,  generally.  — Party  claim- 
ing that  error  has  been  oofaimitted  upon  trial 
afininst  his  legal  rights  must  make  it  appear 
i&rmatively  upon  the  record.  Beard  v. 
Murphy,  86  D.  693;  Barber  v.  Hall,  60  D. 
301;  Baehie  v.  Clark,  83  D.  437. 

Where  evidence  is  objected  to,  causes  of 
objection  should  be  stated  in  record  and  that 
it  was  stated  to  court  below,  otherwise  this 
court  cannot  say  that  overruling  of  objection 
was  erroneous.  HamtUon  v.  Pearson,  50  D. 
480;  Childe  v.  McCheeney,  89  D.  546. 

Instruction  will  not  be  pronounced  emmo- 
ous,  as  tending  to  miBlead  jurV,  where  record 
does  not  purport  to  give  whole  of  it»  not- 
withstandiufl  portion  mven  is  misleading. 
Dann  v.  Citdney,  87  D.  766. 

Record  showing  a  continuance  to  October 
term,  with  award  of  venire  to  December 
term,  and  then  stating  **  at  which  day  came 
the  parties,  etc.,  and  the  jurors,"  eta,  must 
be  understood  to  mean  that  parties  and  ju- 
rors appeared  at  December  term.  Miller  v. 
PbtnA,  16  D.  466. 

Practice  of  using  original  papers  in  suits, 
as  records,  when  wey  are  of  same  court  as 
that  in  which  trial  is  had.  commented  upon, 
but  held  not  sufficient  error  to  justify  re- 
versal.    I/iehol  v.  BidUv,  26  D.  264. 

Rulings  of  conrt  against  party  in  whose 
favor  judgment  was  given,  on  appeal  bv 
other  party,  should  not  be  stated  in  recoro, 
aa  they  almoet  neceesarily  draw  conrt  into 
discussions  not  material  to  decision  of  cause^ 
in  order  to  avoid  inference  from  its  silence 
of  an  approbation  of  the  poaition.  OaikStym 
▼.  WiUiams,  4A  D.  4». 
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Giying  or  refating  instmetioiis  ii  not 
ground  of  reToml,  onlen  it  be  shown  that 
they  wers  either  giren  or  refosed.  •/iotmet  t. 
Fuierod,  05  D.  743;  €Me  r.  Spnwi,  66  D. 
69o. 

Reoord  showing  error  in  conditional  ad- 
mission of  eyidenoe  must  also  show  rectifica- 
tion by  proper  preliminary  proof,  or  judgment 
will  be  reversed.    Moore  ▼.  Ckty,  60  D.  461. 

Record  is  eonclnsive  in  appellate  court  in 
regard  to  statement  appearmg  therein  that 
plea  of  limitations  was  stricken  out  because 
It  appeared  to  court  that  it  was  not  filed 
"on  or  before  the  day  designated  and  fixed 
by  the  rules  of  the  lower  court  for  the  filing 
of  such  pleas,"  if  rules  of  court  do  not  ap- 
pear in  record,  and  there  is  an  absence  of 
any  proof  to  contrary.  Kuniel  t.  Svooner^ 
66  D.  332. 

Objection  to  competency  of  witness  on 
ground  of  relation  of  husband  and  wife  will 
not  be  noticed  when  record  does  not  disclose 
that  such  relation  ezista.  Fox  r.  Jonea*  91 
D.  383. 

Mere  minute  or  memorandum  of  proceed- 
inff  is  not  record.    Boehne  t.  TrugiUo,  91  D. 

Record  in  case  inrolTin^  questions  both  of 
law  and  of  equity  which  is  tried  without  a 
niry  should  show  that  equitable  issues  were 
first  disposed  of,  if  that  course  was  followed; 
er  if  whole  action  and  all  issues  were  tried 
and  submitted  together,  that  fact  should  ap- 
pear.   Martin  ▼.  ZeUerboich,  99  D.  365. 

Order  of  court  prior  to  that  appealed  from, 
and  adjudicating  same  matter,  will  not  be 
considered  in  appellate  courts  unless  evi- 
dence of  it  appears  in  record.  Dean  t. 
Smiih,  99  D.  198. 

88.  When  the  evidenoe  miuit  appear 
in  the  record. — Insufiiciency  of  evidence 
to  sustain  verdict  cannot  be  assigned  as  er- 
ror, unless  recdrd  shows  that  it  contains  iJl 
the  evidence,  and  that  motion  for  new  trial 
was  made  and  overruled.  RkhanUon  v.  St. 
Jo$a>h  Iron  Co,,  33  D.  460. 

Mew  evidence  cannot  be  received  in  ap- 
pellate court,  it  seems,  even  by  consent  of 
parties.    Lane  v.  Dorman,  36  D.  543. 

Depositions  objected  to  must  be  embodied 
in  bill  of  exceptions,  or  must  be  made  part 
of  record,  that  court  may  know  what  the  tes- 
timony was,  in  order  to  determine  whether 
there  was  error  or  not;  otherwise,  objection 
will  not  be  considered.  FUher  v.  Buidter, 
63  D.  436. 

Exception  to  rejection  of  conversations  in 
evidence  will  not  be  considered  when  record 
does  not  stote  what  the  conversations  were. 
HarriB  v.  Tywn,  61  D.  661. 

Error  cannot  be  presumed,  but  must  affirm- 
atively appear,  and  where  the  refusal  of 
court  to  aiarse  jury  as  requested  is  assif^ed 
as  error,  ana  evidence  upon  which  charge 
was  asked  is  not  before  appellate  court,  it 
will  presume  that  refusal  was  correct^  and 
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warranted  Irj  evidsncai  {yMmOem  ▼•  Dm\ 
73  D.  403. 

Where  Jud^ent  of  noosnii  is  ftcssnlsd 
for  review,  it  is  essential  that  all  tosthnwiy 
adduced  bv  plaintiff  should  fnllj  appear  ol 
record,  and  be  certified  and  eeat  up  with  it 
te  supreme  court    Bahtr  v.  Lewlm^  75  D.  696. 

Judgment  will  not  be  reversed  iqpoo  gmai 
that  instruction  raised  issue  not  in  cssi^ 
where  ite  pertinency  would  depend  almort 
entirely  upon  evidence  introduced,  and  evi- 
dence IS  not  all  embodied  in  lecotd,  ao  Ihst 
appellate  court  may  see  whether  inetneliaB 
was  prop<>r  or  not  PreBkmw.  Ifaliar,  96  llL 
140. 

89.  What  is  a  part  of  tha  raeord.  — 
True  record  of  court  in  law  ii  minntas  epealy 
read  each  day,  and  corrected  and  eiaiied  ky 
the  court    DennU  ▼.  Heaik,  49  D.  5L 

Answer  sworn  te  end  lodged  with  papen 
in  cause  immediately  after  eommenoanMBt 
of  action,  and  used  on  trial,  is  to  be  rsgaided 
as  part  of  reoord  in  appellate  eonrt^  alSicagh 
it  was  never  notioed  upon  order-book,  ^oi^ 
Idns  V.  BaU,  68  D.  755. 

Opinion  of  court  below,  signed  bj  indga^ 
with  his  reasons,  filed  of  reoord,  is  anbfeei  ef 
revision  in  appellate  court  tlicNigh  it  dees 
not  appear  to  have  been  requested  by  eiUMr 
party.     Brown  v.  Ooldioe^  13  D.  OSa 

Copy  of  decree  of  court  of  aiater  state  sa> 
thenticated  by  derk  of  that  court  Harms  e» 
sential  {Nut  of  record,  and  althongh  in  reaUty 
a  copy,  it  becomes  an  original  put  ef  reoord 
for  purpose  of  making  out  transcript  of  eas^ 
as  it  appears  ef  record  in  eonit  wheaes  it 
comes.  Wegt  FeUdema  E.  Jt  Oo^  r.  9%or»- 
ton,  68  D.  778. 

Appeal  from  order  refnsing  new  trial  brinp 
up  whole  record,  where  order  overmlingm^ 
tion  for  new  trial  was  made  within  yeartrosi 
rendition  of  judgment*  and  notioe  ef  appssl 
was  filed  within  sixty  days  from  date  of  er- 
der  overruling  motion  for  new  trial,  bat  mors 
than  one  year  from  rendition  of  judgment; 
and  supreme  court  if  satiafied  that  court 
below  erred  in  refusing  new  trial,  will  revciss 
order  and  grant  new  trial;  eSeci  of  whisk 
will  be  to  vacate  judgment  WaUem  v.  JAr> 
dock,  83  D.  135. 

90.  What  ia  not.  —Papen  net  copied 
into  bill  of  exceptions,  or  so  specifically  re> 
ferred  to  as  to  leave  no  reasonable  doabt  of 
their  identity,  will  not  be  notioed  on  appesl, 
though  copied  into  the  record.  Hatch  v.  Ftt- 
ter,  43  D.  88;  PickeU  v.  Doe,  43  D.  62X 

Motion  to  strike  out  cost  bill,  made  kec 
after  appeal  is  perfected,  cannot  be  reviewed 
upon  appeal  from  judffment,  as  coet  bill  ii 
no  part  of  judgment  rolL  Howard  v.  Bid^ 
ards,  90  D.  520. 

ThefoUowing  paper$  haoe  been  held  «o  jmi 
<lf  the  record,  unle$$  made  eo  bf  biU  ^if  excep- 
tions: Paper  filed  with  brief  of  connsel,  but 
not  mentioned  in  tfae  pleadinfa  Jffirfftrtai 
V.  adies,  54  D.  530. 
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Sheet  ecmtainiiig  (ao^imile  of  notary's  seal 
attached  to  rooord  by  olark.  Dyer  r,  FUnt^ 
74  D.  73. 

Motian  for  judsment  upon  pleadings.  Siil 
▼.  Jantiemm^  79  D.  414. 

Pleading  strieken  oat  on  motion.  In  ab- 
■enoe  of  snoh  pleading  before  appellate  oonrt» 
ruling  of  oonrt  below  will  be  presumed  to  be 
correct.     /& 

Affidavit*  on  motion  for  new  trial  for 
aewly  diaoovered  cTidenoe^  sent  np  with 
tiansaiptof  rseord  of  district  oonrt.  Baekua 
▼.  Okvi,  83  D.  437. 

Opinian  of  oonrt  below.  Tingea  ▼.  Moak, 
90D.  7S. 

91.  Oatiiymff  and  authenticating 
fba  reeord.  — Certificate  of  clerk  of  oonn^ 
of  aiator  state  is  sufficient  exempli  a- 
of  reoord  when  derk  certifies  that  he 
tmo  oopy  of  reoord  as  fnlly  as  same 
fils  and  of  reoord  in  his  office. 
It  is  ■•  defeat  tbat  reasons  npon  which  jndg- 
■at  sf  oofwrt  was  fonnded  are  wantins. 
Wml  Fdkkma  A  JL  Ox  t.  Thomioih  68  D. 
778. 
Wbsra  two  raoords  of  a  conrt  of  Kentucky 
oed,  their  being  attached  by  being 
together,  and  to  first  in  point  of  date 
raa  eertificate  of  derk  of  court  alone^ 
to  latter  oerfeifieateB  of  both  clerk  and  judge, 
the  fltrtififfatir  of  this  latter  officer  ref errinr  to 
evtifioate  of  clerk  on  first  record,  the  first 
leeord  was  held  properiy  oertified.  WeH  t. 
McOmmO,  25  D.  191. 

08.  Amendinff  and  correcting  tha 
noord.*  —  ▲mendment  of  record  after  ap- 
pssl  may  be  made  in  the  lower  court.  Bew 
▼.  Baritr,  14  D.  516;  Bergm  r.  Riggs^  89  D. 


Special  Terdiet  may  be  amended  by  oor- 
reetmg  misiake  in  date,  after  appeal  or  writ 
of  error  prcsecnted  to  appellate  court,  and 
joindsr  in  error  there,  and  several  notices  of 
unmeok     Bern  ▼.  Barber^  14  D.  616. 

iMset  in  deolaration,  by  which  condition 
of  hood  ia  stated  to  be  that  debtor  "  should 
act  bo  and  i^pear,"  ete.,  being  eflfect  of  ao- 
eident,  and  amendable  below,  is  to  be  con- 
■dand  aa  aetnally  amended  in  supreme 
ooart^  sad  treated  as  if  word  "not  were 
MottedL     Cmnminga  t.  Ldtf^  19  D.  616. 

Plaintiff  caa  amend  after  cause  gets  back 
bte  oirenik  eoort^  if  there  be  any  variance 
h^twooa  declaration  and  evidence,  and  causs 
bo  lemaadod  for  new  triat  khotweU  v. 
tfesMh,  66 1>.  83. 

Wbsra  it  oatisfaotorilT  appears  to  appel- 
late eenrt  that  error  naa  intervened  in 
makmg  vp  rooord  below,  and  that  party 
•ggrieved  tfaeroby  baa  not  had  <ypportnnity 
anoo  its  disoeveiy  to  apply  to  that  oonrt  for 
its  ooneetion,  aad  that  justioe  requires  that 
ho  aheeld  have  sneh  opportunity,  cause  will 
W  ooatinoed  In  order  to  give  him  an  oppor- 

*liolo  OB  ameedment  of  reooid  and  proceed- 


tunity  to  apply  to  court  below  to  have  ili 
record  amended.  Bergen  v.  Bigga^  89  IX 
836;  Hoa/e  v.  HdU,  30  D.  630. 

Appellate  court  has  no  power  te  amend 
records  of  court  below,  or  to  make  any  order 
in  regard  to  their  amendment.  Bergem  v. 
Biggs,  89  D.  336. 

Writ  brought  in  police  court,  with  md 
damnum  beyond  its  jurisdiction,  cannot  be 
amended,  on  appeal,  in  court  of  common 
pleas,  so  as  to  cure  want  of  Jniiadiction. 
MeQuade  v.  O'Neil,  77  D.  360. 

Amendment  at  any  time  previous  to  final 
hearing  before  full  court,  ot  mere  report  of 
evidence^  made  upon  motion  to  set  aaide 
verdict  as  being  against  evidence,  is  proper 
and  unobjectionaUe,  if  assented  to  by  the 
trial  judge.  Treai  v.  Uwum  L  Cbi,  96  D. 
447. 

98.  Oertiorarl  cm  anggeetion  of 
diminution.  —  CerUoraH  may  be  awarded 
commanding  dork  to  send  np  complete 
transcript  of  record,  if^  after  transcript 
comes  to  appellate  eonr^  either  party  sug- 
goats,  upon  affidavit,  that  derk  baa  not 
certified  complete  record.  Bergen  ▼•  ^gge^ 
89  D.  886. 

Par^  mav  bring  np  transcript  of  cor- 
rected record  after  ita  correction  below;  or 
npon  failure  of  dork  to  furnish  him  with 
copy  of  such  record,  he  may  have  certiorari, 
requiring  derk  to  certify  corrected  record 
to  appelmte  court,    /ft. 

CerUorori  to  correct  transcript  is  never 
awarded  to  supply  matter  which  would  en- 
able the  court  to  reverse  Judgment,  unless 
diminution  can  be  discoverea  from  tran- 
script itself.  Awiitar  v.  Woodruf,  33  D. 
368. 

Appellate  conrt  can  take  Judicial  eo^- 
nnce  only  of  what  appears  on  transcript^ 
where  no  diminution  has  been  suggested. 
76. 

Diminution  of  rooord  cannot  be  alleged 
after  joinder  in  error  in  appellate  court 
Bew  V.  Barker,  14  D.  616. 

Party  Joining  in  iasne  oo  assignment  of 
error  thnmgh  mivepresentations  of  adver^ 
sary  ought  to  show  it  to  courts  and  move  to 
withdraw  joinder,  and  suggest  diminution 
of  record.    Bigbg  v.  Powellill  D.  168. 

94.  Keoeseity  of  bill  of  exceptions. 
—  Where  no  bill  of  exceptions  to  opinion  of 
trial  judge  is  taken.  Question  is  not  prop- 
erly before  this  conrt  for  decision,  and  any 
opinion  it  might  express  thereon  would  be 
extrajudicial.  Allaire  v.  HarUhome,  47  D. 
176;  Oraham  v.  MeOreary,  80  D.  591. 

Bill  of  exceptions  is  not  proper  medium 
through  which  to  certify  to  appellate  court 
matters  which  must  necessaruy  be  part  of 
original  reoord  in  the  case.  N*  O.  eie,  B.  B. 
C(K  V.  AUbriUon,  76  D.  98. 

In  Illinois,  oral  testimony  in  chancery  suit 
may  be  preserved  by  recitals  in  decree,  if 
connsd  prefer  that  method,  and  i^^peUate 
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eonrt  will  no  mora  question  statements  in 
snch  recitals  than  it  will  those  of  bill  of  ex- 
oeptions  in  common-law  case.  If  circuit 
judge  inadvertently  signs  decree  containing 
erroneous  recitals  of  proo^  he  may  correct 
it,  even  at  subsequent  term.  CooUy  t.  Sear- 
M,  87  D.  298. 

Correctness  of  cost  bill  cannot  be  reviewed 
upon  appeal  when  there  is  no  statement  or 
bill  of  exceptions,  and  appeal  \b  simply  from 
judgment,  which  shows  no  irregularity  in 
allowance  of  costSi  Howard  t.  JRichards,  90 
D.  620. 

Wisconsin  court  holds  that  substantial  de- 
fects in  pleadings  may  be  taken  advantage 
of  on  appeal  without  bill  of  exceptions, 
though  question  of  their  sufficiency  has 
never  been  raised  in  lower  oonrt;  and  refuses 
to  follow  New  York  rule  heading  that  ques- 
tions^  whether  of  fact  or  law,  can  only  be  re- 
viewed or  raised  in  appellate  oonrt  where 
thev  have  first  been  raised  in  court  below, 
and  exceptions  have  been  taken  to  ruling  of 
that  court.     K v.  H ,  91  D.  897. 

95.  Sufficiency  of  the  bill.  —1.  Oen- 
mraUiff.  — -  A  statement  in  bill  of  exceptions 
that  certain  facts  were  "proved,  con- 
strued to  mean  that  evidence  was  offered  to 
Srove  them.  Riggin  v.  Patapwo  Itu.  Co.,  16 
K  3u2b 

Bill  of  exceptions  may  include  statement 
of  oral  evidence,  heard  on  motion  to  set 
aside  sheriff's  sale,  without  its  having  been 
reduced  to  writing  before  judgment  overrul- 
ing motion  was  pronounoed,  and  such  state- 
ment will  be  presumed  accurate.  NetbiU  v. 
Dallam,  28  D.  237. 

Where  there  were  no  exceptions  to  charges 
of  the  court  at  tiie  time  they  were  given, 
but  after  motion  for  new  trial  was  overruled 
testimonv  and  charges  of  court  were  set 
out,  and  Dili  of  exceptions  says,  "and  there- 
fore the  jury  returned  a  verdict  for  the 
defendant,  to  all  of  which  the  plaintiff  ex- 
cepts," this  does  not  amount  to  anything 
more  than  exception  to  refusal  to  grant  new 
trial,  because  not  reserved  or  tc^en  until 
after  verdict;  and  the  instructions  cannot 
therefore  be  reviewed.  Andenon  v.  HUlf  61 
D.  130. 

Exceptions  will  not  be  oonsidered  unless 
set  out  in  paper-book  as  rule  of  court  re- 
quiM.     Beimer  v.  Stuber,  69  D.  744. 

Bill  of  exceptions  must  show  relevancy  of 
evidence  to  exclusion  of  which  exception 
is  taken,  otherwise  it  appears  irrelevant 
upon  record.    Johntonr,  Jennings,  60  D.  323. 

Appellate  court  will  not  take  cognizance 
of  exception  containing  no  certificate  of 
faets,  but  only  certificate  of  evidence,  ex- 
oept  when  it  appears  that  after  rejecting  all 
parol  evidence  in  favor  of  part^  excepting, 
and  giving  full  force  and  credit  to  that  of 
adverse  party,  decision  of  court  below  still 
appears  tp  be  wrong.  Fariih  v.  BdgU,  62 
D.666. 


Where  it  is  manifest  from  roAding  bill  of 
exceptions  that  papers  and  evidence  con- 
tained therein  were  all  that  were  nsed  mpce 
hearing  of  motion  in  lower  court,  it  is  not 
necessary  to  state  that  fact  in  terms  in  tfas 
bill.     Pomrof  v.  Parmlee,  74  D.  S2a 

Where  bill  of  exceptions  is  defective,  if 
error  complained  of  appears  upon  face  of  de- 
cree, court  will  proceed  to  review  ease  under 
Alabama  statute.  Watmm  v.  Siom,  91  B. 
484. 

2.  Bm  nmd  show  error.  —  finer  mnat  bs 
apparent  from  bill  of  exception.  Jokmmm  ▼. 
LighUeg,  73  D.  460;  Brwm  v.  Oram,  72  D. 
663. 

Admission  of  evidence  which  mi^t  hart 
been  relevant  to  ouesticn  involved  is  nol 
error  unless  the  bill  of  exceptions  ne^atms 
the  existence  of  oironmstancss  making  it  rele- 
vant. Johnaim  v.  Ligktaeg,  7S  D.  400;  ir«f- 
fnore  t.  MtU,  69  D.  607. 

3.  Whm  must  coniaim  eMemee. — Bill  of 
exceptions  should  contain  rejected  evidenes 
that  is  assiftned  as  error  when  qneatioa  is 
whether  evidence  is  material  to  prove  iasse. 
Nealr.  Saunderson,  41  D.  609. 

Where  bill  of  exceptions  does  net  show 
what  answer  was  given  to  question  which  is 
excepted  to,  objections  to  question  cennol  be 
considered,  if  ay  v.  State,  45  D.  648;  Jckh 
son  V.  Jennings,  60  D.  323. 

Where  bill  fails  to  show  that  exoeptioos 
were  taken  at  time,  to  rulings  of  trial  court 
in  giving  and  refusing  instrnctioosi  end  bill 
does  not  purport  to  contain  all  the  eridenee, 
supreme  court  will  not  review  decisions  of 
lower  court  in  givina  instructions,  or  in  r^ 
fusing  new  triid.    £cve  v.  Mcftsdiant  63  D. 

306. 

Statement  in  bill  that "  the  above  is  nearly 
all  the  testimony  given  "  is  not  sufficient  to 
enable  appellate  court  to  determine  whether 
or  not  verdict  was  correct.     lb. 

Appellate  court  will  not  decide  upon  ad- 
missioility  of  record  of  court  or  letter  when 
l)ill  of  exceptions  does  not  disclose  its  con- 
tenU.  Saf^ord  v.  Howard,  68  D.  101;  8em^ 
eU  V.  Baton,  70  D.  471. 

Bill  of  exceptions  taken  upon  one  ^oint 
only  —  improper  exclusion  of  particnlar  item 
of  testimony  —  is  sufficient  to  reverse  jndg* 
ment,  if  true,  without  stating  ell  ihe  evi- 
dence.    Worten  v.  Howard,  41  D.  607- 

Bill  of  exceptions  need  not  contain  ex- 
dnded  evidence  assigned  as  error,  when 
question  is  whether  any  evidence  can  be  in- 
troduced to  prove  certain  fact,  for  then  conrti 
are  only  cslled  upon  to  say  whether  it  is 
competent  to  prove  such  fmoL  Neal  v. 
Saunderson,  41  D.  609. 

96.  Time  to  present  th»  hEOu  — Coa» 
sel  who  takes  exception  has  right  to  have  il 
fixed  immediately;  but  this  may  be  done  by 
note  in  writing,  without  then  dnwing  up 
bill  in  full    form.     ""        "  "     -   ^- 

Bamk,  14  D.  688. 
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Bill  of  ezceptioni  prepared  and  signed  at 
■neoeeding  term  by  aid  of  recollection  of 
tw™^*^  and  filed  at  of  preceding  term,  will 
■lOt  be  atricken  ont,  where  snch  bill  waa  duly 
presented  at  prerious  term,  but  waa  not  ad- 
justed becaoae  court  was  not  satisfied  with 
statement  of  eyidence,  and  because  opposing 
oouQsel  objected  to  any  such  statement  for 
reason  that  testimony  was  oral,  and  court 
adjourned  before  settling  matter,  and  delay 
will  be  presumed  to  have  been  for  reasonable 
cause.     KesfMU  ▼.  Dallam,  28  D.  237. 

Bill  of  exceptions  may  be  allowed  on  over- 
ruling  motion  to  set  aside  sheri£f 's  sale,  for, 
by  statute  of  Westminster  2,  this  privilege  is 
extended  to  any  one  who  is  a  party  to  a  suit. 
lb. 

Bin  of  exceptions  will  not  be  rejected  by 
appellate  eourt,  where  it  was  signed  and 
filed  by  leave  of  court  below,  at  term  subse- 
quent to  one  when  cause  was  tried,  without 
objection  by  counsel  for  adverse  party,  and 
who  signed,  an  agreement  as  to  what  it 
fthonld  embrace;  especially  after  submission 
of  cause  to  that  court  upon  record  as  made 
up,  and  without  any  prior  motion  to  strike 
out  the  bilL  TuntjriJBe  Co,  v.  McCarty,  65 
D.768. 

Time  and  circumstances  of  signing  excep- 
tions is  matter  under  control  of  inferior 
eonrt»  whose  mline  cannot  be  revised  on 
sppeaL     Afidre  v.  Bodman,  71  D.  628. 

Jiemoraodum  attached  to  bill  of  excep- 
tions, si|;ned  by  adverse  party,  admitting 
that  biU  18  correct,  and  agreeing  that  it  may 
be  signed  by  judge  as  of  date  of  its  filing,  is 
Bot  waiver  of  objection  that  it  was  not  pre- 
sented to  judge  within  time  limited  by  court. 
Presumptiou  is,  that  it  was  so  signed;  but 
where  that  date  is  after  time  limited,  bill  is 
not  properly  in  record.  Earl  v.  Ihtsaer,  95 
D.  GtK). 

97.  Signing  and  settling  the  biU.  — 
Judge  certifying  exceptions  is  not  bound  to 
aotice  points  decided  to  which  no  exceptions 
were  taken  and  noted  at  time,  but  he  may 
do  so.    Steele  v.  Bates,  16  D.  720. 

It  is  no  objection  to  reversal  of  judgment 
that  judge  who  signed  bill  of  exceptions  to 
overruling  of  motion  for  new  trial  is  not  same 
judge  who  presided  at  trial,  where  he  certi- 
fied no  new  fact,  but  only  stated  that  motion 
for  new  trial  had  been  overruled.  Doe  v. 
Parker,  41  D.  614. 

It  is  exclusive  province  of  trial  judge  to 
determine  correctness  of  bill  of  exceptions 
which  he  is  requested  to  sign,  and  he  should 
sign  such  a  one  as  he  believes  to  be  correct, 
and  none  other.  People  v.  Jameson,  89  D. 
337. 

98.  Aaaignment  of  errors.  ~  Errors 
not  assigned  will  not  be  considered  by  su- 
ureme  court.  Par  melee  y,  Fiecher,  74  D.  138; 
DonneU  v.  Jones,  52  D.  194. 

All  assignments  of  error  should  point  to 
particular  part  of  proceedings  of  court  below 


in  which  error  oomplained  of  is  thought  to 
exist.  Bdava  v.  Lepretrt,  66  D.  266;  ificM- 
gan  S,  etc.  B.  R,  Co.  v.  Day,  71  D.  278. 

General  assignment  of  error  in  charge  of 
courti  without  specifjring  particular  points 
in  which  it  is  erroneous,  will  be  disregarded. 
Carakaddem  v.  Poomum,  36  D.  145;  Cootu  v. 
Benkk,  60  D.  230. 

An  assignment  of  error  that  court  erred  in 
denjring  motion  for  new  trial  brings  before 
this  court  every  question  which  was  properly 
before  lower  court  on  that  motion.  MeA  ka> 
ander  v.  Wright,  16  D.  03. 

Causes  of  exception  not  asdgned,  and  not 
affecting  foundauon  of  action,  are  waived, 
where  special  causes  of  exception  have  been 
assigned.     Tea»  v.  JfcDonald,  65  D.  65. 

^Isignments  of  error  not  made  in  accord- 
ance with  rules  of  court  will  not  be  notioed. 
Martin  v.  Jackaon,  67  D.  489. 

Waiver  of  errors  assigned  in  record  most 
be  availed  of  as  defense  by  plea.  Bigby  v. 
Powell,  71  D.  168. 

99.  Statement  of  facts.  —  Depositions 
not  referred  to  in  statement  of  facts,  nor 
made  a  part  thereof,  cannot  be  considered 
by  supreme  court.  HiUebrafU  v.  Brewer,  55 
D.  757. 

Rulings  of  court  below  in  giving  or  refus- 
ing instructions  will  not  be  revised  m  absence 
of  full  statement  of  facta  Teai  v.  McDon- 
old,  65  D.  65. 

Statement  in  record,  certified  to  year  after 
trial,  and  purporting  to  contain  only  what 
judge  "can  recollect  after  the  lapse  of  so 
long  a  period  of  time^"  is  not  authentic  state- 
ment of  facts.     lb. 

There  being  no  certain  allegation  concern- 
ing interest  m  pleadings  in  action  on  bill 
payable  in  another  state,  and  verdict  and 
judgment  being  for  a  certain  amount,  '*  prin- 
cipal and  interest,**  and  less  than  sum  stipu- 
lated for  bill,  judgment  will  be  undisturbed 
in  absence  of  statement  of  facts.  Bocknwrt 
V.  Davenport,  65  D.  132. 

Omission  in  statement  of  facts  of  impor* 
tant  document,  leaving  it  uncertain  what  evi- 
dence was  below,  will  not  preclude  revision 
of  judgment,  where  opinion  of  appellate 
court  proceeds  on  grounds  which  render 
missing  evidence  immateriaL  WTieeler  v. 
NoUU,  70  D.  363. 

Statement  of  facts  in  civil  case  may  be 
prepared  and  certified  in  vacation,  when 
counsel  so  agree,  and  approval  of  court  is  ob- 
tained.    McCmon  v.  Schnmpf,  73  D.  221. 

On  appeal  from  order  granting  or  refusing 
new  trial,  no  statement  on  appeal  need  be 
made  after  entry  of  the  order,  because  state- 
ment prepared  and  used  on  hfiaring  of  motion 
in  court  below  will  be  sufficient  in  appellate 
court.  Walden  v.  Murdoch,  83  D.  135;  Kidd 
V.  Laird,  76  D.  472;  Bryant  v.  Carson  B,  L. 
Co.,  93  D.  403. 

Matters  not  embraced  in  grounds  of  appeal 
set  forth  in  statement  on  appeal  will  not  bs 
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noticed  by  appellate  court.  WixoH  t.  Bear 
Riffer  eUu  M,  Co,,  85  D.  69. 

Where  attorneys  stipulate  what  are  facts 
in  oase,  8|(Teeing  that  stipulation  shall  form 
part  of  judgment  roll,  and  that  no  other 
statement  on  appeal  shall  be  necessary,  facts 
therein  recited  stand  in  place  of  findine  of 
facts  by  court,  no  statement  on  appeal  is 
aecesaary,  and  no  specification  of  errors 
relied  upon  need  be  made  in  record.  Brew- 
iter  V.  Bariley,  99  D.  237.  S.  P.,  Qoddiaux 
T.  Malford,  85  B.  178. 

If  case  be  submitted  upon  stipulated  facts 
without  reserving  question  of  competency, 
relevancy,  or  admissibility  of  any  fact  m 
statement^  question  cannot  be  raised  in  ap- 
pellate court  that  such  facts  are  not  properly 
Defore  court.     Brewsier  ▼.  Hartley,  99  D.  237. 

Statement  on  appeal  is  proper  method  by 
which  to  bring  alleged  errors  oefore  supreme 
court,  where  action  of  lower  court  is  sought 
to  be  reviewed  on  questions  of  law  alone. 
Treadwell  v.  Davis,  94  D.  770.    . 

100.  The  transcript,  and  when  to  be 
filed.  — Appeal  will  not  be  dismissed  on 
ground  that  transcript  was  not  filed  on  re- 
turn day.  Such  defects  are  cured  by  Louisi- 
ana act  of  March  20,  1839,  amending  the 
practice.    Duperron  v.  Van  WkkU,  39  D.  609. 

Transcript  must  be  of  the  record  as 
amended,  and  when  and  how  it  was  altered 
forms  no  part  of  it.  Jones  v.  Lewis,  47  D. 
33«. 

Party  who  produces  transcript  of  part  only 
of  records  of  court  cannot  object  that  certain 
things  do  not  appear  by  it  to  have  been  done 
which  should  have  been  done,  for  they  are 
not  thereby  shown  not  to  have  been  done, 
and  appellate  court  is  bound  to  Ix'lieve  they 
were  done  and  are  of  record.  Lynch  v.  Bax- 
ter, 51  D.  735. 

Transcript  should  be  made  by  takine  record 
of  proceedings  of  court  as  basis,  and  incor- 
porating therein  each  paper  filed,  in  its 
proper  place  and  date.  It  should  not  con- 
sist of  merely  naked  copies  of  papers,  but 
should  contain  bufficient  explanation  by  clerk 
to  show  their  order,  dates,  and  connection. 
BaUzell  v.  Nosier,  63  D.  466. 

101.  The  case.  —  When  case  is  made  for 
review  of  l)oth  law  and  facts,  it  is  not  neces- 
sary that  case  should  state  that  it  contains 
all  the  evidence,  as  this  will  be  presumed, 
unless  contrary  anpears  on  face  of  case  itself. 
Oard  T.  Stevens,  86  D.52  . 

4.   Effect  qfihs  Aj/peal  while  PencUng, 

109.  Upon  jurisdiction  and  powers 
of  court.  —  After  appeal  is  prayed  for  and 
iJlowed,  court  below  has  ceased  to  have  any 
jurisdiction  over  record.  It  cannot  be 
altered  or  changed  by  either  party,  and  an 
entry  cannot  be  filed  nunc  fro  tune,  or  any 
addition  made  to  it.  Stewart  v.  Stringer,  97 
D.  278. 

On  taking  of  an  appeal  by  consent,  power  of 


court  below  over  cause  ceases,  and  no  further 
steps  can  be  taken  therein  until  matter  ii 
disposed  of  in  appellate  coortb  /Tefai  v. 
Boone,  22  D.  76. 

Granting  of  an  appeal  and  ita  subsequent 
perfection  divest  court  below  of  all  juri^Jic- 
tion,  and  it  cannot  afterwards  set  aside  order 
from  which  appeal  has  been  taken.  Loss  of 
bill  of  exceptions  embodying  testimony  upoQ 
which  appeued  is  founded  does  not  avoid  this 
rule.     Planters*  Batik  v.  Neely,  40  D.  51. 

Where,  pending  appeal  from  order  ap- 
pointing administrator  tie  bonis  non,  bat  be- 
fore appeal  bond  is  filed,  upon  petition  of 
appointee  court  makes  order  associating 
another  person  with  him  in  administration, 
such  order,  not  being  one  which  woald  pre- 
vent court  from  conforming  to  decision  of 
court  of  appeals,  is  not  stayed  by  first  appeal, 
but  being  modification  of  order  first  appealed* 
from,  must  stand  or  fall  with  itw  Tiuaas  v. 
Knighton,  87  D.  571. 

108.  To  vacate  judgment  appealed 
from.  —  Appeal  vacates  judgment  appealed 
from  under  New  Hampshire  statate,  but  ca^e 
is  left  with  all  its  incidents  as  it  stood  before 
rendition  of  judsment.  The  pleadinn  and 
evidence  are  unaSfected.  StaSSird  v.  BeeUtie, 
72  D.  317. 

Appeal  does  not  destroy  auditor's  report 
as  evidence,  such  report  being  made  compe- 
tent evidence  subject  to  impeachment,  by 
said  statute.    Ih, 

104.  To  stay  execution. — Effect  of 
appeal  when  perfected  is  only  to  sta^  execu- 
tion upon  judgment  from  which  it  is  taken. 
In  all  other  respects,  judRment^  until  an- 
nulled or  reversed,  is  binding  upon  parties 
as  to  every  question  directly  decided.  HiU 
V.  C<mparet,19  D.  411. 

If  by  law  of  state  where  judgment  is  ob- 
tained appeal  does  not  stay  proceedings  on 
judgment  in  that  state,  pendency  of  such 
appeal  is  no  bar  to  action  on  jndgment  in 
Massachusetts.     Faber  v.  Hotty^  19  R.  391 

105.  Abatement  of  appeal.  —  Where, 
during  pendency  of  appeal  from  decree  dis- 
missing bill  against  corporation,  charter  of 
company  expires  by  lapse  of  time,  app«al 
abates.  Bider  t.  NeUon  etc  Factory,  30  D. 
495. 

On  indictment  for  felony,  prisoner  was 
convicted  and  sentenced  to  be  impriM>ned 
and  to  pay  costs  of  prosecution.  He  ap- 
pealed, and  pending  appeal  died.  IhiL, 
1.  That  appeal  was  abated;  2.  That  jud;:. 
ment  for  costs  remained  in  force;  and  3. 
That  execution  might  issue  thereon  apainst 
his  esUte.      WhiUqf  v.  Murphy,  20  R.  741. 

6.  Hearing  and  Determining  the  Appeal 

106.  Conduct  of  the  hearing,  gen- 
erally. —Cases  decided  in  England  sines 
1776  are  not  authority  in  courts  of  Kentucky, 
and  must  not  be  read  therein.  Leij^  ▼• 
Everheart,  16  D.  16a 
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Decision  of  coort  on  former  appeal  is  law 
cf  caae.     Goodman  v.  Walier,  68  D.  134. 

Thtrefore  if  that  decision  asserts  that 
opoQ  evidence  plaintiff  could  not  recover,  it 
is  condusiTe  as  to  his  right  of  recovery  npon 
each  evidence  at  second  trial,  and  instruc- 
tions or  pleadings  to  a  contrary  effect  are 
erroneous.  0%  ComtcU  v.  OUmer,  70  D. 
562. 

lustmctioii  granted  hy  consent  becomes 
law  of  case  on  appeaL  Baugher  v.  WUkins, 
77  D.  279. 

Appellate  court  will  not  go  outside  of 
record  and  hear  oral  proof  of  proceedings  of 
lower  court.     Leuna  v.  PrenaU,  87  D.  321. 

107.  What  questions  are  up  for  re- 
view. —  Declaration  in  an  action  of  covenant 
caa  only  be  resorted  to  in  appellate  court 
for  purpose  of  determining  whether  cause 
of  action  has  been  stated,  covenant  it- 
self not  having  been  set  out  in  pleadings 
npon  oyer.     CarUirae  v.  Brown,  23  D.  255. 

Appellate  oonrt  cannot  decide  upon  gen- 
eral merits  of  ease  presented  by  exceptions, 
bot  can  determine  merely  legality  of  pro- 
ceediogs  excepted  tOb  Miller  v.  Ooddard, 
56  D.  638. 

Appeal  from  final  decree  opens  up  whole 
merits  of  cause  touching  subject-matter  of 
decree^     TeaffY.  HeuriUt  59  D.  634. 

Decision  by  appellate  court  upon  demurrer 
to  bill  in  equity  is  not  an  adjuaication  upon 
validity  of  defense  set  up  by  plea  which  had 
Dot  bc^  decided  by  lower  oonrt^  and  was 
not  considered  in  appellate  court.  Abbey  v. 
Commercial  BcoA,  69  D.  401. 

Supreme  conrt^  in  reviewing  judgment  of 
joatice's  court,  which  had  been  previously 
renewed  by  distriot  court,  can  only  con- 
lider  errors  alleged  before  and  examined  by 
Utter  tribunal  Brenner  v.  Weaver,  83  D. 
Ut 

Mortgages  are  foreclosed  by  ordinary  pro- 
oeediugs,  m  Iowa«  and  only  legal  errors  duly 
presented,  as  in  such  cases,  will  be  reviewed 
by  supreme  court  on  appeaL  Barney  v.  Mc- 
Ob^.  83  D.  427. 

If  right  of  certain  alleged  coparceners  to 
appear  in  ejectment,  and  take  upon  them- 
KWet  defense  of  cause  to  extent  of  their  un- 
divided interests  in  premises  sued  for,  was 
ittisted  below,  and  parties  were  admitted, 
ud  proceedings  by  which  they  were  so  ad- 
mitted all  fully  appear  in  record,  and  are  in 
no  manner  dependent  upon  extrinsic  matter 
necetaary  to  bis  introduced  by  bill  of  excep- 
tioiu,  the  question  as  to  propriety  of  their 
l^ing  ao  admitted  is  properly  before  court 
^  appeal,  although  there  was  no  specific 
^Ppeal  from  order  admitting  them,  and  no 
bill  d  exceptions  was  taken  by  plaintiff. 
Jf'»fc?  ▼.  McNamee,  96  D.  677. 

.108.  Wliat  are  not.— Error  in  dis- 
miaiiog  cross- bill  cannot  be  reviewed  on  ap- 
^  from  decree  dismissing  original  bill, 
^eny  r.  BULj/O,  16  D.  101. 


Appellate  court  has  no  power  to  inspect 
minutes  of  proceedings  taken  by  clerk  of 
court  from  which  appeal  is  taken,  for  pur- 
pose of  correcting  alleged  mistake  in  entry 
of  judgment  in  order-book.  ChrisUan  v* 
Miller,  23  D.  251. 

Answer  cannot  be  considered  by  appellate 
court,  upon  appeal  from  order  grantmg  pre- 
liminary injunction  taken  under  Maryuuid 
act  of  1835,  chapter  380.  Wagiver  v.  Cohen^ 
46  D.  660. 

Court  of  law  will  not,  in  general,  go  be- 
hind legal  title,  and  inquire  into  equities 
between  parties.     Beece  v.  A  lien,  48  D.  336. 

Where  trisl  is  by  jury,  appellate  court  in 
New  York  has  no  power  to  review  questions 
of  fact  determined  in  lower  court;  and 
hence  on  appeal  from  order  granting  new 
trial,  the  order  will  be  affirmed,  if  it  can 
stand  consistently  with  any  view  taken  of 
evidence  given  at  trial.  Sanford  v.  JSSightk 
Ave,  B,  B.  Co,,  80  D.  286. 

Appeal  after  judgment  on  merits  does  not 
open  question  of  propriety  of  amendment^ 
or  of  decision  upon  motion  to  quash  wriL 
Parker  v.  Barber,  80  D.  130. 

Error  of  court  in  refusing  to  allow  party 
costs  cannot  be  reviewed  on  appeal  from 
order  denying  new  trial.  Stevenson  v.  Smithy 
87  D.  107. 

On  appeal  from  order  denying  new  trial, 
judgment  cannot  be  reviewed  on  ground  of 
defective  complaint,  or  that  judgment  is  not 
warranted  by  findings.  Jenkim  v.  Frink,  89 
D.  134. 

Correctness  of  finding  that  conveyances 
from  client  to  attorney  were  not  induced  by 
fraud  need  not  be  inquired  into  on  appeal 
where  it  has  been  correctly  found  that  con- 
sideration was  fair  and  adequate,  as  in  such 
case  existence  of  fraud  is  iminateriaL  Kis- 
Ung  V.  SJuiw,  91  D.  C45. 

109.  Taking  new  ground  at  the 
hearing.  —  Appellate  court  will  decide 
case  upon  ground  not  taken  or  presented 
in  court  below,  but  will  take  care  that  there 
shall  be  full  opportunity  for  explanation  and 
argument  on  such  ground.  MilcheU  v.  An- 
derson,  26  D.  158. 

Cause  brought  before  appellate  court  on 
one  count  cannot  be  heard  on  another  count 
struck  out  in  court  below.  Duncan  v.  Sytoee^ 
ter,  29  D.  512. 

But  this  is  a  rule  for  parties  and  counsel, 
and  appellate  court  may,  in  order  to  do  jus- 
tice, assume  any  new  ground  having  impor- 
tant bearing  on  merits,  if  full  opportunity 
for  explanation  and  argument  is  given.  EU 
lioU  V.  BheU,  57  D.  750. 

It  is  only  upon  question  of  jurisdiction  or 
some  vital  point  affecting  merits  of  case  that 
courts  will  put  themselves  in  ungracious 
and  generally  unbecoming  attitude  of  de- 
termining case  upon  points  not  raised  by 
counsel  in  charge  thereof.  Harlan  v.  Bemie^ 
76  D.  428. 
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110.  What  preaumptionB  ariie  on 
the  record.  —  Error  in  judgment  of  court 
below  will  not  be  presumed;  it  must  be 
clearly  disoloeed.  T/umtprnm  y.  Manrow^  56 
D.  818. 

Contract  will  be  presumed  to  be  oral,  if 
petition  does  not  aver  it  to  be  in  writing  or 
refer  to  any  writing;  and  in  sncb  case  appel- 
late court  will  not  consider  paper  containiog 
written  evidence  of  contract,  though  found 
in  record.    Bycuaee  v.  Beese,  83  I).  481. 

Where  deed  used  as  evidence  is  not  con- 
tained in  transcript^  and  clerk  certifies  that 
it  is  not  on  file  in  court  below,  this  court 
will  presume  in  absence  of  deed  that  rulings 
9f  circuit  court  with  regard  to  it  were  cor- 
rect.    Oeta  Y.  Lynchf  87  D.  55a 

Where  statement  on  motion  for  new  trial 
does  not  specify  particulars  in  which  evidence 
is  insufficient,  tacts  admitted  in  pleadinss, 
as  well  as  those  found,  will  be  assumed  by 
appellate  court.  Love  v.  Water  and  Mimng 
Co.,  91  D.  602. 

111.  When  an  affirmance  ifl  proper. 

—  Where  error  does  not  appear  upon  record 
transmitted  to  appellate  court,  judgment 
below  must  be  affirmed.  DauM  v.  Shaver,  91 
D.  92. 

Duty  of  appellate  court  is  to  review  legal- 
ity of  proceedings  of  court  below,  and  if 
trial  and  proceediugs  have  been  according  to 
legal  principles,  then  appellate  court  must 
affirm  judgment.  Planters*  Bank  v.  CalvU, 
41  D.  616. 

Appellate  court  in  affirming  judgment  of 
lower  court  rendered  upon  merits  cannot 
change  its  effect  from  final  and  conclusive 
judgment  to  one  for  want  of  jurisdiction,  by 
iMuing  its  affirmance  upon  ground  of  want  of 
jurisdiction  in  lower  courC  notwithstanding 
appellate  court  has  concurrent  original  ju- 
risdiction, and  appellate  jurisdiction  over 
law  and  facts,  if  its  review  of  case  was  upon 
questions  of  law.  SchuU^  v.  ScfiuUz,  60  D. 
335. 

Where,  on  appeal,  no  error  is  assigned, 
and  an  error  does  not  go  to  foundation  of 
action,  court  may  affirm  judgment;  but  if 
plaintiff  suggests  delay,  court  is  required  to 
revise  rulings  of  lower  court.  Riggs  v. 
Horde,  78  D.  584. 

112.  Affirmance  by  divided  court. 

—  At  early  common  law,  when  judges  were 
equally  divided  in  opinion  upon  essential 
question  of  law,  no  judgment  would  be 
given;  but  now  the  practice  is  different. 
Durant  v.  Eseex  Company,  85  D.  685. 

If  a  single  judge  before  whom  cause  is  tried 
reserves  questions  of  law  for  consideration 
of  full  court,  and  judges  are  equally  divided 
OD  point  which  involves  plaintiff's  right  to 
recover,  judgment  is  commonly  rendered  for 
defendant,     lb. 

If  cause  is  brought  up  from  lower  court 
on  question  of  law,  bv  exception  or  appeal, 
and  judges  are  equally  divided,  the  judg- 


ment of  the  lower  court  is  oommoply  &!• 
firmed.  i5.;  Mayor  qf  Baltimore  ▼.  L^er- 
mem,  45  D.  145>  VkU  v.  Qtrmama.  Im.  Odl, 
96D.  83. 

118.  When  a  reversal  is  proper.  ~ 
Where  court  admits  the  entire  testiinoBj 
in  bill  of  exceptions,  if  any  part  of  it  which 
is  material  to  issues  is  incompetent;  ju-d^- 
ment  must  be  reversed.  Budd  v.  Brooke,  43 
D.  821. 

Where  it  is  agreed  on  trial  that  oonrt  shall 
decide  law  on  undisputed  facts,  if  evideaoe 
offered  by  defendant  is  erroneously  exdoded, 
supreme  court  cannot  determine  whether 
such  evidence,  if  it  had  been  admitted, 
would  have  been  disputed  or  not^  or  whether 
or  not  whole  case  would,  in  that  events  bavs 
been  submitted  to  jury.  And  whetiier  court 
adjudicated  on  excluded  evidence  or  no^ 
judgment  must  be  reversed.  HoptSm  v. 
Forsffth,  53  I).  513. 

Joint  judgment  in  favor  of  sereral  de- 
fendants, if  erroneous  as  to  one,  will  be 
reversed  as  to  aU.  McDonald  v.  WUhe^  54 
D.  423. 

Judgment  by  nil  dieU  was  entered  against 
defendant,  whose  pleas  had  been  filed,  bat 
not  so  entered  by  clerk.  Record  was  after- 
wards amended  so  as  to  show  that  ench  pleas 
had  been  tiled.  Plaintiff  made  no  applica- 
tion to  have  amendment  set  aside.  Jleid 
that  the  pleas  should  be  considered  part  of 
record;  consequently  judgment  by  uU  dinl 
M'as  erroneous,  and  should  be  reversed. 
Toung  V.  Staie  Bank,  58  D.  63a 

Judgment  will  be  reversed  on  ezoeptioos 
of  party  appealing  only,  thoufi;fa  in  finally 
disposing  of  case  court  may  look  to  mling  oif 
court  below  on  those  tendered  by  appeiXseu 
BeMon  y.  Atwood,  71  D.  611. 

Where  appellant  cannot  be  benefited  by 
another  trial,  the  judgment  will  not  be  re- 
versed,    lb.;  Crocker  v.  Mann,  26  D.  684. 

Appellant  on  technical  grounds  wiU  not  be 
relieved  from  technical  error  in  his  proceed- 
ings rendering  his  appeal  defective.  BidoF 
hoek  V.  LeiTf,  35  D.  682. 

114.  Modifying  or  alterinflr  Judg- 
ment appealed  fronL  —  Appellate  court 
may  alter  judgment  in  interest  of  juatioe^ 
disregarding  technical  errors.  BrommeU  v. 
Winnie,  86  D.  314. 

A  commissioner,  in  settling  aecoonts  ol 
parties,  reported  a  sum  due  irom  plaintiffi 
to  defendant,  and  then  added,  "The  com* 
plainants  will  hereafter  render  an  aceomnl 
of  a  remnant  of  the  business  still  left  in  their 
hands.*'  Both  parties  excepted  to  accounts 
as  stated,  but  court  overruled  all  exceptions, 
confirmed  report,  and  rendered  final  decret 
in  fsvor  of  defendant.  Held,  that  since  it 
was  not  probable  that  further  account  re- 
ferred to  by  commissioner  would  lessea 
amount  due  defendant,  and  in  al>sence  o( 
any  other  error,  appellate  court  oouM  am^d 
decree  by  providing  for  further  aooonnt^  and 
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affirm  it  as  thus  amended.    Oraham  t.  Pierce, 
100  D.  658. 

115.  tendering  final  ludgment,  or 
Judgment  which  ahould  have  been 
g^ven  ImIow.  —  If  caatie  come  before  court 
oa  appeal  from  interlocutory  order,  and 
vhole  merits  of  case  appear,  court  will 
make  final  decree,  aud  decide  upon  whole 
merits  ol  case.  Bu«h  v.  LimngUont  2  D.  316; 
Le  Ouen  v.  Oourtmtur,  1  D.  121. 

Final  judgment  in  favor  of  defendant  may 
be  entered  upon  appeal  from  judgment  of 
nonsuit  in  his  favor,  when  proceeding  is  a 
petitory  action  to  try  title,  aud  defendant 
exhibits  best  title  to  lands  in  question. 
Guidrp  ▼.  Woods,  36  D.  677. 

Where  judgment  of  Cincinnati  superior 
court  at  special  term  is  reversed  at  general 
term,  court  may  proceed  to  render  final 
judgment  instead  oi  remanding  case  to  spe- 
cial term  for  further  proceedings,  when 
record  shows  that  same  judgment  was  ren- 
dered that  should  have  been  rendered  at 
special  term,  and  that  in  no  event  could 
any  other  judgment  be  properly  rendered, 
whether  at  special  or  general  term.  SUin  v. 
Steamboat  Prairie  Rose,  93  D.  631. 

Judgment  appealed  from  will  be  avoided 
and  annulled  if  erroneous,  and  judgment 
which  should  have  been  given  will  be  ren- 
dered. Ckavman  v.  New  Orleans  etc  R.  R. 
Co..  99  D.  722. 

1 16 .  Remanding  for  farther  proceed- 
ings below.  —  Whenever  it  appears  that 
action  cannot  be  determined  on  it^  merits  on 
record  on  appeal,  it  must,  under  Maryland 
act  ol  1832,  be  remanded  for  such  further 
proceedings  as  purposes  of  ju.'»tice  may  re- 
quire.    Campbell  v.  Lotoe,  66  0.  339. 

Where  cause  in  equity  is  in  such  position 
that  on  appeal  final  decree  cannot  be  ren- 
dered, decree  of  court  below  will  be  reversed 
and  caose  remanded.  Jiyingtom  v.  Bookwal- 
let,  74  D.  279. 

Cause  will  be  remanded  on  ground  of  er- 
rooeoos  instruction  when  i^  was  given  upon 
\^i^X^  question  about  which  there  could  be 
no  doubt  as  to  facts,  and  it  cannot  be  said 
with  oertainty  that  jury,  in  rendering  ver- 
dict, considered  only  main  facts  of  case. 
Baldwin  ▼.  Peet,  75  D.  806. 

Upon  reversal  of  judgment  overruling  de- 
murrer cause  may  be  remanded  with  leave 
to  amend  declaration,  and  with  direction  to 
render  judgment  in  favor  of  defendant  upon 
failure  of  plaintiff  to  make  motion  to  that  ef- 
fect.    Fitziiugh  ▼.  FUaJiug/i,  62  V.  653. 

On  rsTersal,  cause  will  not  be  remanded 
where  proceedings  are  coram  non  judice. 
Ditrk  V.  Edwards,  26  D.  414. 

Court  will  not  send  back  the  case  on  an 
immaterial  point  which  did  not  influence 
veritict.     O'Brien  v.  Bound,  42  1).  384. 

Cause  will  not  be  remanded  for  further 
proceeding*!  unless  record  shows  that  ends  of 
justice  wul  be  promoted  thereby.     Oeiteral 


Ins.   Co.  ▼.   Utnied  StaUs  Im.   Co.,  69  D. 

174. 

Judgment  of  court  subsequent  to  change 
of  venue  is  void,  and  where  judgment  is  de- 
clared void  for  this  cause  by  supreme  court 
and  case  remanded  for  further  proceedings, 
lower  court  can  do  nothing  but  cause  certi- 
fied transcript  of  proceedings  had  to  be  made 
and  transferred  to  court  to  which  cauae  was 
removed.  Fortenberry  ▼.  Fratier,  39  D. 
373. 

Judgment  subsequent  to  venue,  being  de- 
clared void  by  supreme  court,  inferior  court 
cannot  take  cognisance  of  case,  on  ground 
that  judge  who  presided  when  change  of  venue 
was  made  had  no  right  to  hold  court.    lb. 

Where  appellate  court  reverses  decree  and 
remands  cause  to  lower  court  for  further 
proceedings,  that  oourt  can  only  carry  into 
effect  mandate  of  appellate  court  so  far  as 
its  direction  extends;  but  lower  court  is  left 
free  to  make  any  order  or  direction  in  fur- 
ther progress  of  case,  not  inconsistent  with 
decision  of  appellate  court,  as  to  any  ques- 
tion not  presented  or  settle.d*  by  such  decis- 
ion.    Cunningham  v.  Ashley,  63  D.  62. 

In  suit  before  appellate  court  to  recover 
land  of  which  claimant  has  been  disseised,  a 
recovery  is  necessarily  followed  by  resulting 
consequence  of  right  to  rents  and  profits  of 
land  during  wrongful  and  fraudulent  dis- 
seisin of  complainant;  and  no  express  claim 
to  rents  and  profits  need  be  set  up  in  bill,  as 
no  distinct  issue  can  be  token  upon  it;  but 
they  may  be  recovered  in  oourt  below,  under 
general  prayer  for  relief.     Ib» 

Where  case  has  been  reversed  and  re- 
manded to  district  courts  supreme  court  will 
not  revoke  such  order  and  enter  judgment 
there  on  motion  of  party  claiming  to  be  en- 
titled thereto,  where  such  motion  is  made 
several  months  after  order  remanding  cause, 
and  after  time  has  expired  in  which  the  other 

farty  might  have  filed  petition  for  rehear mg. 
'arty  must  assert  his  right  at  proper  time, 
and  may  justly  lose  by  delay.  Roberts  v. 
Corbin,  96  D.  147. 

Entries  and  orders  made  at  previous  term 
of  supreme  court  should  be  altered  or  changed 
only  to  eorrect  an  evident  mistake,  and  this 
is  in  analogy  to  role  as  applied  to  district 
court.     lb. 

117.  Procedendo.  —  Where  plaintiff 
dies  pending  appeal,  after  judgment  in  his 
favor  in  action  for  malicious  arrest,  a  pn>- 
ccdendo  will  not  be  awarded  on  reversal  of 
such  judgment.    Turner  v.  WaUcer,  22 1).  329. 

Procedendo  will  not  be  awarded,  though 
plaintiff  below  reverse  judgment,  if  plain- 
till' 's  right  of  recovery  is  barred  by  statute 
of  limitations.     Mvdd  v.  Harper,  54  D.  644. 

Nor  where  court  is  of  opinion  that  plain- 
tiff cannot  recover  upon  evidence.  Stockton 
V.  Frey,  45  D.  138. 

Nor  where  plaintiff  is  not  entitled  to  re- 
cover, under  law  of  case  as  pronounced  by 
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aiipellate  tribunal.     Commerdai  etc,  Bajik  ▼. 
FirU  Nat.  Bank,  96  D.  554. 

118.  Directing  new  trial  below.— 
Venire  de  novo  will  be  awarded  on  reversal, 
where  plaintiff's  declaration  containa  good 
cause  of  action.  Railroad  v.  Norton,  64  D. 
672. 

Where  plaintiff  seeks  to  recover  on  donble 
ground,  and  it  is  not  known  upon  which 
ground  verdict  was  found  for  him,  appellate 
court  will  grant  defendant  a  new  trial  for 
misdirection  in  matter  of  law  touching  either 
ground  of  liability.    OUl  ▼.  Read,  73  D.  73. 

New  trial  was  granted,  where  merits  of 
case  were  not  investigated  in  court  below, 
bv  reason  of  uncertainty  as  to  proper  mode 
of  procedare,  although  decision  below  upon 
mam  question  involved  was  approved,  and 
only  error  disclosed  might  have  been  cured 
by  modification  of  judgment*  Speyer  v. 
IhfneU,  81  D.  157. 

When  complaint,  evidence  as  admitted, 
verdict,  and  judgment  are  in  harmony,  and 
judgment  is  erroneous  because  it  includes 
more  land  than  plaintiff  is  entitled- to  under 
proper  construction  of  description  thereof 
contained  in  deed  in  evidence,  supreme  court 
cannot  modify  the  judgment  without  setting 
aside  the  verdict,  etc.,  and  will  therefore 
reverse  judgment,  and  order  new  trial 
Hieke  v.  OoUnian,  85  D.  103. 

119.  New  trial  in  appellate  court.  — 
Where  party  fails  to  ^ive  sufficient  bond  on 
appeal,  owing  to  mistake  or  omission  of 
clerk  who  took  it,  and  supreme  court,  for 
that  reason,  quashes  appeal,  equity  will,  on 
appellant's  showing  probable  ground  that 
he  had  a  case  at  law,  grant  new  trial;  and 
such  case  may  be  retained  and  tried  in  su- 
preme court.     Oliver  v.  Pray,  19  D.  695. 

120.  Awarding  damages  on  appeaL 
—  Judgment  cannot  be  affirmed  with  twelve 
per  cent  damages  and  double  costs  by  su- 
preme court  of  Minnesota,  under  statutes, 
upon  appeal  from  order  refusing  new  triaL 
Si.  Martin  v.  Desnoyer,  61  D.  494. 

When  appeal  is  taken  from  order  denying 
change  of  venue,  appellant  must  show  rea- 
sonable ground  for  appeal,  or  damages  will 
be  imposed  for  delay  caused  respondent. 
Table  Mountain  O.  dt  8.  M.  Co.  v.  WaOer^e 
etc.  Co,,  97  D.  526. 

121.  Beargnment. — Argument  of  case 
in  iirdt  instance  on  appeal  is  matter  of  right; 
but  rearguments  are  directed  for  satisfac- 
tion of  court  alone,  and  are  altogether  sub- 
ject to  their  discretionary  control  and 
direction.  Moliere  v.  Fa,  F.  Ins.  Co.,  28  D. 
676. 

Judgment  of  supreme  court  is  not  set 
ftside  or  vacated  by  continuance  of  cause 
and  leave  to  file  motion  for  reconsideration 
and  written  argument  at  next  term.  Raw- 
don  V.  Rapley,  68  D.  370. 

122.  rehearing.  —  Discovery  of  new 
matter  or  new  evidence  is  not  ground  for 


petition  for  rehearing.    Mead  t. 
D.  581. 

Judgment  of  supreme  oonrt  left  in  fill 
force  at  end  of  term  at  which  it  ia  rendered 
then  becomes  finilt  and  ysssffs  forever 
beyond  its  power  and  jurisdiction,  sad 
cause  cannot  oe  opened  at  subsequent  term 
for  rehearing.  Aahiey  v.  Hyde,  42  D.  685. 
^  Filing  of  motion  for  leave  to  present  peti- 
tion for  rehearing,  or  even  granting  of  sach 
leave,  does  not  have  e£fect  to  vacate,  annul, 
or  suspend  judgment  of  supreme  oourL    Ibk 

Court  of  last  resort,  after  it  haa  made  aad 
entered  of  record  its  final  judgment,  coa- 
eluding  ri^ts  of  parties  before  it^  has  as 
power  to  grant  rebearing.  Odtlcy  ▼.  Hit' 
bard,  62  D.  139. 

Granting  of  rehearing  doee  not  import  re- 
versal of  opinion  of  court  in  Iowa,  as  it  did 
under  common  law.  Morrow  ▼.  Weed,  68  U. 
122. 

Behearing  is  proper  remedy  for  urging 
omitted  argument  upon  consideratioa  oi 
court,  where  it  was  not  preeented  befors 
decree,  and  was  afterwards  thought  to  bs 
important.  PhUadelMa  v.  Okmi^  84  D. 
471. 

128.  BIsmiMal  of  appeaL — Mottoa 
to  dismiss  appeal  on  ground  that  no  copy  ol 
undertaking  was  served  with  noiaoe  of  ap- 
peal comes  too  late  after  cause  haa  been  suU 
mitted,  especially  where  motion  papers  do 
not  show  any  proof  of  service  of  notice  of 
motion  upon  opposite  psrty.  WkHe  v.  Pot' 
leys,  91  D.  432. 

Appellant  was  allowed  to  dismias  his  a^ 
peal  after  delivery  of  opinion,  and  befora 
judgment.    Neweon  v.  Domglam,  16  D.  317. 

124.  Reinstatement.  —  Remedy  ei 
party  whose  appeal  has  been  dismissed  is  by 
motion  to  reinstate  case,  if,  from  any  ex- 
cusable cause,  he  has  been  prevented  from 
prosecuting  his  appeal;  and  he  may,  upoa 
proper  showing  and  after  due  notice  to  re- 
spondent, make  the  motion  at  a  snbeequeat 
term.     Height  v.  Oay,  68  D.  323. 

125.  Second  appeals.  —  Where  ease  is 
brought  before  supreme  court  a  second  time, 
nothmg  is  before  court  for  adjudication  bat 
proceedings  subsequent  to  mandate.  /V^ 
tenberry  v.  Fraaier,  39  D.  373. 

Decision  upon  former  appeal  ia  eonds- 
sive  upon  second  appeal  between  saais 
parties,  only  as  to  such  queatioas  as  an 
again  presented  upon  same  state  of  facts 
that  existed  upon  former  appeaL  .Aisfty  v. 
Parkhuret,  96  U.  503. 

6.  The  A  ffpellaU  Judgment  and  He  ^ecL 

126.  Effect  of  judgment  of  aflirm- 

ance.  —  Appellate  court  after  affirmance  oi 
judgment  and  issuance  of  remittitur,  regu- 
larly and  in  accordance  with  usual  practice 
of  court,  loses  its  jurisdiction  over  case,  and 
can  make  no  further  order  respecting  i& 
I  Legg  v.  Overbach,  21  D.  lift. 
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Where  holder  of  bond  brings  miit  thereon 
pennant  to  notice,  but  demurrer  to  hie  dec- 
Untioo  is  enetained  by  trial  court  whose 
jodgment  is  afterward*  affirmed  by  snprenie 
eoart,  this  iadgment  will  be  conclusive  upon 
Mrtiea,  and  matter  will  stand  as  if  no  suit 
bad  ever  been  commenced.  Hempstead  v. 
H'UtiM,  42  D.  6%. 

127.  Bffect  of  judgment  of  reversal. 
—  Principles  settled  by  appellate  court  in 
reversing  judgment  of  inferior  court  are  con- 
dusiys  upon  parties.  NeUon  ▼.  Clay,  23  D. 
387. 

Reversal  of  judgment  restores  parties  to 
their  original  rights,  so  far  as  this  can  be 
done  without  prejudice  to  third  persons. 
JlcJilUm  ▼.  Jaw,  64  D.  449;  Tcalelon  ▼. 
OMtkwake,  58  D.  296. 

Reversal  of  judgment  appointing  syndic 
does  not  operate  retrospectively,  and  avoid 
hU  acts  done  while  judgment  was  in  force. 
SaulH  V.  Dreux,  15  D.  173. 

128.  Bestitution  on  reversaX*  — 
Jodgment  or  decree  when  reversed  is  mere 
Doliity,  and  party  aggrieved  has  ric^ht  to  be 
rescoi^  to  what  he  has  lost  by  i.ijson  of 
nch  erroneous  decision,  Fleming  v.  Rid' 
^50  D.  119. 

PUintiff  having  received  benefit  from 
judgment  afterwards  reversed  muat  make  as 
foil  restitution  to  defendant  as  circumstances 
of  case  will  permit^  and  defendant  will  have 
h»  appropriate  action  against  him.  McJil- 
ty»  V.  Lm/e,  54  D.  449. 

Decree  reversing  prior  decree,  under 
which  title  and  possession  of  land  have 
bcflo  held,  should  order  possession  to  be 
given  to  the  one  who  originally  held  it. 
Ta&oUy.BeO,  431).  126. 

Vendee  who  has  been  evicted  under  de- 
cree sgaiast  bis  vendor,  which  is  afterwards 
lerersed,  is  entitled  to  be  reinstated  in  pos- 
KMion.    Jb. 

Rent  may  be  collected  from  one  who  held 
ponession  of  land  under  decree  which  was 
■ubsequently  reversed.     76. 

Where  money  is  paid  under  decree  of 
eoort,  which  is  afterwards  reversed,  court 
below  may,  by  rule,  compel  it  to  be  refuiiiled, 
whether  it  is  paid  voluntarily  or  coerced  by 
eiecutioQ.     Gregory  v.  LUtiey,  48  P.  415. 

Provision  of  statute  authorizing  supreme 
court  on  reversal  to  make  restitution  of  all 
property  and  rights  lost  by  erroneous  judg- 
uient  does  not  exclude  court  below  from  ex* 
ercuing  same  power.  ReynokU  v.  Harrie,  76 
1>.  459. 

Coert  whose  iudgroent  or  decree  is  re« 
veraed  and  annulled,  having  by  its  own  act 
occasioned  wrong,  possesses  mherent  and 
uimniary  jurisdiction  to  afford  redress,  with- 
out reference  to  peculiar  nature  of  contro- 
versy which  it  had  erroneously  determined. 

•  8ee  note  on  restitutioa  of  property  after  re- 
2;^^b,  ^ponden^  or  b,  thfid  p«tl«.  28  U 


This  power  is  not  derived  from  mandate  of 
appellate  forum,  made  upon  rendering  judg- 
ment or  decree  of  reversal,  but  is  same  which 
it  exercises  when  its  own  process  has  been 
abused,  or  used  without  antbority.  Fleimng 
V.  Riddick,  50  D.  119. 

Where  decree  directing  payment  of  money 
to  plaintiff  hy  defendants  is  reversed  on 
appeal,  and  (plaintiff's  suit  ordered  dismissed, 
it  execution  issued  and  money  was  paid  upon 
it  pending  appeal,  defendants  may,  upon 
motion  in  court  below,  have  money  so  paid 
restored  to  them,  although  decree  of  reversal 
does  not  direct  restitution.    lb. 

One  whose  personal  yto^rty  has  been 
sold  under  judgment,  which  is  afterwards  re- 
versed, may  recover  from  judgment  plaintiff 
full  value  thereof.    Smiik  v.  Zeni,  43  R  61. 

Reversal  of  judgment  on  which  execution 
has  issued  entitles  judgment  debtor  to  re- 
cover, by  means  of  writ  of  entry  against  levy- 
ing crecQtor  or  his  grantee,  real  estate  levied 
on,  with  rents  and  profits  thereof.  Delano 
V.  WUde,  71  D.  687. 

Reversal  of  judgment  does  not  entitle  to 
recovery  of  money  paid  upon  it,  if  it  is 
shown  itaX  money  so  paid  was  actually  due. 
Dunoon  v.  Ware,  24  D.  772. 

Money  paid  in  satisfaction  of  judgment, 
upon  compromise  and  settlement  thereof, 
and  of  subject  of  litigation,  cannot  be  re- 
covered back  upon  reversal  of  judgment  by 
supreme  court.  Ka^fmlom  v.  Dkheneheeta,  95 
D.  694. 

129.  Protection  of  bona  fide  pur- 
chaaerti.  —  Erroneous  judgment,  thous  h 
afterwards  reversed,  affords  protection  &r 
all  acts  done  under  it  Allen  v.  HunUngton, 
16  D.  702;  Ooudv  v.  Hall,  87  D.  217. 

Payment  made  under  decree  directing 
money  to  be  paid  to  certain  persons,  as 
heirs  of  decedent,  will  protect  person  paying 
it,  notwithstanding  appeal  is  subsequently 
taken,  and  judgment  reversed.  FhUtipe  v. 
Jofinaon,  12  D.  505. 

Defendant  must  look  to  plaintiff  only  for 
redress  in  case  of  reversal  of  judgment  under 
which,  prior  to  reversal,  third  persons*  rights 
have  become  involved.  MeJilton  v.  Love,  54 
D.  449. 

Party  against  whom  erroneous  judgment 
has  been  rendered  must,  on  reversal  thereof, 
be  restored  to  all  things  that  he  has  lost  by 
such  judgment.  But  a  bona  fide  purchaser 
at  judicial  sale,  made  under  such  judgment, 
is  not  within  this  rule,  but  is  protected. 
Reynolds  v.  Harris,  76  D.  459;  Woodcock  v. 
Jientiet,  13  D.  568;  Forter  v.  Robinson,  13  D. 
153;  Taylor  v.  Boyd,  17  D.  603;  Wood  v. 
Jackeon,  22  D.  603;  McJiUon  v.  Love,  54  D. 
449. 

1 30.  Bight  to  bring  new  action  after 
reversal.  —  Proviso  that  new  actiou  may  be 
commenced  within  year  after  reversal,  in  In- 
diana act  of    1838,    section   12,  regulating 

I  practice  in  suits  at  law,  if  in  certain  actions 
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judgment  be  ffiven  for  plaintiff  and  after- 
wards reversed  for  error,  applies  to  suits  iu 
chancery  as  well  as  to  actions  at  law;  and 
this,  although  reversal  be  for  error  for  want 
of  jurisdiction.  McKiwMy  v.  Springer^  64 
D.  470. 

131.  Bemlttitur  to  court  below.*  — 
RemiUiiur  irregularly  issued,  order  irregu- 
larly obtaiued,  or  judgment  miscorceived 
and  incorrectly  entered  by  clerk,  is  not  act 
of  this  court,  and  will  be  superseded.  In 
such  case  proceedings  remain  here,  and  juris- 
diction ox  this  court  continues  as  before. 
Legg  ▼.  Overbagh,  21  D.  115. 

Inferior  court  is  bound  by  judgment  of  su- 
preme court  adjudicating  upon  matter  as  law 
of  case,  and  must  carry  it  into  execution  ac- 
cording to  mandate.  Fortenberry  v.  Frasier, 
39  D.  373. 

133.  Stating  reasoxiB  for  deci«ioxi.  — 
Assigning  wrong  reason  for  proper  and  cor- 
rect judgment  does  not  invalidate  it*  Sum' 
merlin  v.  Hesterly,  65  D.  639. 

Legislature  cannot  require  supreme  court 

to  state  reasons  for  its  decisions  in  writing, 

constitutional  duty  of  court  being  discharged 

by  rendition  of   its  decisions.     Houston  v. 

WilRamg,  73  D.  565. 

It  is  discretionary  with  court  whether  it 
will  ^ivc  opinion  on  pronouncing  judgment, 
and  if  given,  whether  it  will  be  oral  or  in 
writing.     lb. 

Decision  of  oonrt  constitutes  its  judgment, 
while  opinion  represents  merely  reasons  for 
that  judgment,     fb. 

Decision  of  supreme  court  in  California  is 
entered  of  record  immediately  on  its  ren- 
dition, and  can  only  be  changed  through 
regular  application  to  court,  upon  petition 
for  rehearing  or  modification.  But  opinion 
of  court  is  property  of  judges,  subject  to 
their  revision,  correction,  and  modification 
in  any  particular  deemed  advisable,  until, 
¥rith  approbation  of  writer,  it  is  transcribed 
on  records,  when  it  ceases  to  be  subject  to 
change,  except  through  regular  proceedings 
before  court  therefor,  by  petition.     lb. 

TV,  Afpials  from  Courts  or  Probatk. 

138.  In  generaL  —  Auy  party  to  decree 
or  order  of  probate  court  may  appeal  there- 
from.    Porter  v.  Porter,  40  D.  55. 

184.  From  orphans*  court.  —  Bill  of 
exceptions  is  necessary  in  orphans*  court  to 
reserve  question  for  presentation  to  supreme 
court,  and  latter  court  will  not  look  beyond 
such  bill.     Appei'son  v.  CoUrell,  29  D.  239. 

Appeal  from  order  or  decree  of  orphans' 
court  may  be  taken  by  any  person,  in  Mary- 
lauvl,  on  whose  interest  such  order  or  decree 
has  tendency  to  operate  injuriously;  but  such 
person  must  show  that  he  has  an  interest  in 

•Power  of  sppellate  court  after  remittitur  !s- 
iued,  and  whctner  jurisdiction  is  lovt  before  the 
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subject-matter  of  decree  or  decision  appesU 
from.     CeeU  v.  CteU,  81  D.  626. 

Deoisions  of  orphans*  coarta  9X%  finsl,  H 
not  appealed  from,  in  matters  m  rvm,  snch  u 
factum  of  will,  where  solemn  proof  has  beea 
resorted  to;  and  issues  invoiving  ase 
questions  will  not  be  determined  a  ssoud 
time.     lb, 

185.  39Vom  court  of  ordinary.— Cor- 
rect practice  on  appeal  from  decree  of  ordi* 
nary  deciding  in  favor  of  will  is,  that  witneaiei 
to  will  be  first  examined,  that  appellant  tbes 
offer  evidence  to  attack  will,  and,  lastly,  that 
appellee  give  evidence  in  reply,  and  in  sop- 
port  of  will,  —  appellant  haTing  no  r^y  te 
last  evidence  except  to  impeach  witoeeses  sf 
appellee.     Fioyd  v.  Flayd^  49  D.  6126. 

On  appeal  from  order  of  ooort  of  ordinaiy 
establisning  will,  the  burden  of  proof  reia 
upon  executor,  who  is  therefore  entitled  te 
go  forward  on  trial  and  open  and  close  aigs- 
ment.     PoUb  v.  Houm,  50  D.  329. 

136.  From  surrofirates' oourta. —Cor- 
rect practice  on  appeals  from  decrees  of  ssr- 
rogates  respectina  probate  of  wills  in  Kev 
York,  stated  by  chancellor.  Chafm  ▼.  Ba^ 
tist  Misahnary  Coiio.,  40  D.  225. 
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187.  Jurisdictioa. — No  appellate  jsris- 
diction  over  proceedings  bad  at  unantlMMued 
special  term  of  court  exists  insnpremecoart; 
and  appeal  therefrom  must  be  dismisaed. 
Dunn  r.  State,  35  D.  54. 

188.  The  right  to  appeaL  —  8tate  has 
no  right  of  appeal  after  veidict  of  acquittal 
on  criminal  charge.  StaU  ▼.  Sohmom,  Sf7  D. 
469. 

Judgment  against  two  defendants  jointly, 
which  imposes  fine  on  each,  but  is  adeat 
upon  matter  of  costs,  is  several  judgment 
against  each  for  entire  costs,  and  Mtber 
party  may  appeal  without  the  other.  StaM 
v.Votfy,  32D.  656. 

Appeal  from  preliminary  decisioa  or  inter- 
locutory order  of  criminal  court  will  be  tht- 
missed  on  motion,  as  right  of  appeal  oaly 
accrues  after  verdict,  judgment,  and  Mn- 
tence.     State  v.  Horniby,  41  D.  314. 

Whether  juror  is  indifferent,  and  whether 
confession  was  made  in  consequence  of  ia* 
ducements,  are  questions  of  fact  to  be  de- 
cided by  court  at  trial,  and  that  decisica  ii 
tinal.     State  v.  Pihe,  6  R.  533. 

No  appeal  lies  from  judgment  and  eentenee 
for  contempt.     Sftattuck  v.  State,  24  R.  6*J4> 

139.  Effect  of  appellant's  escape 
from  custody.*  —  Court  will  not  entertata 
the  appeal  of  an  escaped  prisoner.  People  v. 
Redimjer,  36  K  32;  WUaon  ▼.  CcmmomreaitK 
19  R.  '76;  Staler,  Wright,  36 R. 274;  McOowu 
V.  People,  44  R.  87;  Wanmek  v.  State,  49  fi. 
59. 

*  Right  of  prisoner  to  appeal  while  a  tsiWvt 
from  justice,  aee  note,  41  D.  272,  ZTlk 
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Priaoaer  can  take  no  action  before  court 
where  he  has  escaped  ont  of  custody,  and 
still  remaimi  at  large.  People  v.  Oenet,  17  R. 
315. 

Therefore  an  application  for  mandaf/nu  to 
compel  sealing  of  bill  of  exceptions  must  be 
denied.      Ih, 

Fleeing  from  justice  neither  destroys  nor 
impairs  party's  right  to  appeal  from  judg- 
ment against  him.  State  v.  Plazenda,  41  D. 
271. 

140.  Security.  —  Appeal  in  itself  legal 
and  correct  is  not  invalidated  by  fact  that 
magistrate  who  granted  it  compelled  appel- 
lant to  give  bond  tor  his  appearance  in  amount 
greater  than  could  be  lawfully  required  of 
him.  Law  will,  in  such  case,  afford  remedy 
for  unla^rful  act  of  magistrate,  but  appeal 
will  still  be  Taltd.  State  ▼.  Ouitiey,  58  D.  782. 

141.  Citation,  and  how  served.  —  At- 
torney for  state  is  proper  person  on  whom 
citation  of  appeal  from  judgment  in  favor  of 
state  should  be  served.  State  v.  Plagencia, 
41  D.  271. 

142.  ITecewity  of  bill  of  exceptions. 
— Bill  of  exceptions  embodying  all  facts  and 
circumstances  upon  which  court  pronounced 
jntlgment  upon  question  of  competency  of 
evidence  is  proper  mode  of  presenting  to  ap- 
tKllate  court  any  supposed  error  of  court 
Lelow  in  admitting  such  evidence;  for  if  no 
exception  be  taken,  or  if  it  do  not  appear 
vbat  evidence  was  given  to  judge  upon 
vhich  to  determine  such  question  of  compe- 
tency, all  will  bepresumed  to  have  been  le- 
gal and  right.      Vobb  v.  Com.,  24  D.  695. 

148.  Snfflciency  and  effect  of  the 
hilL  —  Bill  of  exceptions  can  bring  up  ouly 
errors  in  opinion,  oirection,  or  judgment  of 
eourt;  irregularities  in  proceedings,  or  errors 
of  jury,  cannot  be  reached  thereby,  except 
through  some  ruling  of  court.  State  v.  Som- 
erville,  38  D.  248. 

Where  bill  of  exceptions  states  case  too 
indefinitely  to  determine  with  much  certainty 
how  far  evidence  rejected  was  sdiniaaible, 
court  will  not  presume  that  there  was  error 
in  its  rejectioii.  State  v.  Ooodrieh,  47  D. 
676. 

144  Signing  and  settUng  the  bill. 
—  Appellate  court  has  jurisdiction  to  graut 
mandamtu  to  compel  judge  of  inferior  court 
to  ngn  hill  of  exceptions.  People  v.  Jameson, 
»D.  337. 

Appellate  court,  upon  application  for  such 
namiamue,  will  not  look  mto  affidavits  pre- 
•uited  touching  facts  in  dispute,  and  will 
refase  writ  when  judge  states  in  his  return 
that  he  has  already  signed  bill  of  exceptions, 
vhieh  he  believes  to  contain  correct  state- 
ment in  relation  to  disputed  matter,     lb, 

145.  Ansignment  of  errors.  —  Assign- 
ment of  error  is  too  broad,  and  will  not  be 
noticed  by  appellate  court,  when  framed  as 
follows:  *'In  overruling  various  other  mo- 
tioni  and  qnsstioas  appaieat  upon  the  recordt 


which  is  made  part  and  parcel  of  this  assign- 
ment of  errors.^'    Santo  v.  State,  63  D.  487. 

146.  The  record,  and  what  must  ap- 
pear thereby.  —  Venh'e  facias  need  not  be 
spread  on  minutes  of  circuit  court.  Return 
of  venire,  and  selection  of  grand  jury  of  good 
and  lawful  men  from  those  summoned,  is  all 
record  need  show.  Conner  v.  State,  26  D. 
217. 

Exception,  or  case  stated  for  appeal  to 
supreme  court,  is  there  taken  to  be  abso- 
lutely true  as  to  all  matters  which  occur  on 
trial,  or  purport  to  have  been  transacted  in 
court  from  which  appeal  comes;  but  fact 
therein  stated  to  have  occurred  in  another 
court  can  be  proved  only  by  record  of  that 
court,  which  is  not  open  to  contradiction. 
Slate  V.  Rejd,  28  D.  572. 

Record  in  criminal  case  need  only  show, 
in  order  to  support  judgment  of  court  below, 
time  and  place  of  holding  court,  indictment 
properly  mdorsed  as  found  by  grand  jury, 
arraignment,  plea,  impaneling  of  jury,  ver- 
dict, and  judgment.  Beyond  this,  prisoner 
wishing  to  take  advantage  of  overruling  of 
motions,  etc,  in  proprress  of  trial,  must  pre- 
serve facts  by  special  entry  on  record,  or 
by  bill  of  exceptions.  Mckinney  v.  People^ 
43  D.  65. 

Docket  stands  in  place  of  full  record  kept 
in  capital  cases  at  common  law,  and  should 
contain  substantial  parts  of  it,  from  which, 
together  with  other  records  in  office,  such 
record  might  be  formed.  HamiUon  v.  Conu, 
55  D.  485. 

Where  ^ound  relied  on  for  reversal  of 
judgment  m  criminal  case  is  that  it  does  not 
appear  from  record  that  indictment  was  re- 
turned into  court  b}'  grand  jury,  fact  that 
there  was  no  such  record  in  court  below 
must  be  made  to  appear  from  transcript;  for 
where  all  proceedings  in  case  are  not  shown 
by  tranacnpt,  and  error  complained  of  does 
not  affirmatively  appear,  proceedings  will 
be  presumed  to  have  been  regular.  Carter 
V.  State,  62  D.  539. 

Giving  or  refusing  of  instruction  not  ex- 
cepted to  nor  forming  part  of  record  will  not 
be  noticed  in  appellate  court.  Price  v.  State, 
72  D.  195. 

Supreme  court  has  no  power  in  capital 
cases  to  review  points  not  taken  in  court 
below  nor  filed  of  record,  but  is  confined  to 
exceptions  taken  on  trial  to  some  question 
of  evidence  or  law,  or  to  opinion  of  court 
below  upon  written  point,  which,  with  de* 
cision,  must  be  filed  of  record  as  in  civil 
cases.     Hopkins  v.  Com.,  88  D.  618. 

147.  What  is  a  part  of  the  record.  — 
Opinion  of  court  is  no  part  of  record  in 
criminal  ease,  or  subject  of  error.  Com.  v. 
Church,  44  D.  112. 

Appellate  court,  having  jurisdiction  only 
of  questions  of  law,  cannot  go  outside  of 
record,  and  pay  regard  to  affidavits  read 
upon  motioii  for  new  trial  in  court  below. 
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and  ordered  sent  up  with  record.  If  ad- 
vantage is  sought  ot  any  extrinsic  matter 
which  occurs  at  trial,  it  must  be  put  into 
record  aa  a  facl{  or  be  stated  in  an  exception, 
and  not  left  to  be  collected  by  this  court 
upon  evidence.     Staie  v.  Oodivin^  44  D.  42. 

148.  Filing  the  transcript.  —  Clerk 
may  supply  omission  in  transcript  from  his 
trial  docket,  even  though  he  has  not  whole 
of  record  present  at  time.  State  v.  Beid,  128 
D.  572. 

Insertion  of  such  omission  is  not  amend- 
ment of  court  to  which  corrected  transcript 
is  sent.    lb. 

Transcript  may  be  made  out  from  proceed- 
ings in  paper,  instead  of  being  taken  from 
roll,  provided  it  is  made  a  true  copy  of 
whole  of  record.     76. 

Officer  may  be  required  to  bring  original 
record  into  court,  in  extraordinary  cases,  as 
where  two  contradictory  transcripts  are  filed, 
and  have  transcript  taken  from  it,  or  have 
former  one  amended  by  it;  but  thjs  course 
is  unnecessary  where  one  transcript  is  merely 
fuller  than  the  other,  but  is  not  oontradic- 
torv  of  it.     lb. 

149.  Amending  the  record.  — Orders 
for  amendments  by  inferior  court  are  allowed 
after  appeal  or  writ  of  error,  and  transcript 
in  superior  court  may  be  made  conformable 
to  amended  record;  such  amendments  nunc 
pro  tunc  are  not  open  to  inquiry  in  another 
court,  either  as  to  their  propriety,  or  aa  to 
dates  when  they  were  made.     lb. 

150.  Gertiorari  to  complete  the  rec- 
ord is  granted  upon  either  party's  suggest- 
ing diminution  ox  record;  and  it  may  issue 
as  often  as  it  is  made  to  appear  that  record 
is  imperfect,  imtil  perfect  transcript  is  ob- 
tained,    lb. 

151 .  Presumptions  in  favor  of  regu- 
larity below.  —  Regularity  in  proceedings 
of  circuit  court  is  presumed  till  contrary  ap- 
pears.    Conner  v.  Utate,  26  D.  217. 

Indictment  may  be  found  against  two 
jointly  for  having  couuterfeit  notes  in  their 
possession;  and  where  two  were  indicted, 
arraigned,  and  pleaded  jointly,  and  record 
then  recited  that  trial  proceeded  against  one 
of  the  defendants,  court  will  presume  that 
an  order  for  separate  trials  was  made.  Hess 
V.  State,  22  D.  767. 

Omission  to  swear  officer  to  take  charge 
of  jury,  in  criminal  case,  if  not  objected  to 
and  preserved  by  bill  of  exceptions,  is  no 
ground  for  reversing  conviction,  as  presump- 
tion will  be,  if  record  is  silent,  that  court 
did  its  duty.     McKinney  v.  People,  43  D.  65. 

Different  punishments  were  provided  for 
conviction  under  two  counts  of  indictment: 
held,  that  upon  general  verdict  of  gniity, 
presumption  of  law  was  that  conviction  of 
greater  crime  was  intended.  Bulloch  v. 
StaU,  54  D.  369. 

It  is  presumption  of  law  that  facts  with- 
oat  proof  of  which  verdict  oould  not  have 


been  found  were  proved  at  trial,  uoloi 
record  expressly  negatives  such  faults.  Mm 
v.  State,  65  D.  433. 

Instructions  of  lower  court  will  be  pre- 
sumed to  have  been  correct,  in  abeenoe  <^ 
any  statement  or  bill  of  exceptions  on  ap- 
peal embodying  evidtsnce  or  declaring  its 
purport  or  tendency,  so  far  as  is  necesarj 
to  point  the  exception,  unless  such  instne- 
tions  are  manifestly  erroneous  under  any 
and  every  conceivable  state  of  tacts.  Pe> 
pie  V.  King,  87  B.  95;  StaU  v.  Shipper,  SS  I>. 
70. 

152.  What  errors  axe  ground  for 
reversal,  generally.  —  Decision  must  Ijc 
in  accordance  with  law  at  time  of  final  judg- 
ment; therefore,  if  law  under  which  coa- 
viction  is  obtained  is  repealed  pending 
appeal,  judgment  must  be  rerened.  Kelkr 
V.  State,  71  D.  596. 

Where  record  of  conviction  does  not  show 
that  person  who  signed  verdict  was  one  of 
jurors,  regularly  selected  and  sworn,  and 
his  name  does  not  appear  among  those  oo 
panel,  conviction  will  be  set  aside.  Yowtgo' 
V.  StaU,  98  D.  791. 

153.  Errors  in  impaneling  the  jury. 
—  Swearing  jury  and  witnesses  by  uplifted 
hand,  and  not  on  gospel^  is  no  ground  of 
reversal  in  criminal  case.  If  not  objected  to 
until  after  verdict.  MeKinneg  v.  Peopk,  43 
D.  65. 

Where  juryman's  name,  written  upon  slip 
of  paper,  falls  from  hat  before  being  drawn, 
ana  defendant  objects  to  its  re  placemen  t» 
and  objection  is  sustained,  he  cannot  after- 
wards assign  the  sustaining  of  such  objeo- 
tion  as  error.  McAlliater  v.  StaU^  52  IX 
180. 

Permitting  impaneled  juror  to  assist  stats 
in  selectin^i  jury,  after  he  has  been  excused 
for  cause,  is  no  ground  for  reversal  of  coa- 
viction,  where  no  objection  to  it  was  mads 
at  time,  and  judge  certifies  that  he  did  not 
observe  it     MUdiell  v.  State,  68  D.  493. 

Repetition  by  court  of  statutory  questioai 
to  juror  as  to  competency  after  solicitor- 
general  has  asked  questions,  where  eosrt 
suspects  that  juror  misapprehended  ques- 
tions, is  not  error,  though  answers  tending 
to  prejudice  of  prisoner  may  be  elicited  by 
such  repetition.     Dk 

154.  Admission  or  rejection  of  evi- 
dence. —  Error  in  admitting  or  rejecting 
important  evidence  is  ground  for  reversal  d 
conviction  only  when  such  evidence  is  im- 
portant in  view  of  whole  case  as  presented, 
but  not  where  it  is  merely  pertinent  or  rde- 
vant  or  technically  admissible.  Champ  ▼. 
CommonweaUh,  74  D.  38& 

155.  Insufficiency  of  enridanee.  — 
Where  venue  is  not  proved  in  criminal  csjs 
as  appears  from  biu  of  exceptions  ssttiog 
out  whole  evidence,  judgment  against  pris* 
oner  must  bs  reversed.  Aoeff  t.  QlaU^  S} 
D.  iSO. 
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156.  SrrovieouB  instructioni. — It  is 
error  for  court  to  charge  jury  upon  weight 
of  evidence,  or  to  aasuine  in  its  charge  that 
any  material  fact  ia  proved;  but  appellate 
eofurt  urill  not  reverse  judgment  on  ground 
ihaX  rach  assumption  was  erroneously  made, 
when  £act  assuuied  as  proved  was  so  clearly 
established  by  evidence  that  there  was  no 
room  for  jury  to  doubt  concerning  it.  We$' 
iey  ▼.  Siaie,  75  D.  62. 

Where  no  statement  of  facts  is  filed,  if 

instraetionB  are  erroneous  under  any  and 

every  state  of  facts,  they  will  be  reviewed 

oQ   appeal,   becanse  it  necessarily  appears 

that  court  erred  to  prejudice  of  defendant; 

hot  w^here  instructions  may  be  correct  under 

any  state  of  facts,  as  appellant  must  show 

affirmative  error,  appellate  court  will  pre- 

snine  in  favor  of  judj^ment  of  lower  court, 

and  will  not  reverse  it.    People  v.  Letfucm, 

76  D.  506. 

157.  Paflare  to  correctly  instruct. 
—  Refusal  of  instruction  so  ambiguously 
worded  that  it  might  be  understood  by  un- 
professional man  of  ordinary  capacity  in 
sense  that  would  make  it  erroneous,  is  not 
assignable  as  error.  Sumner  v  SUUe,  36  D. 
661. 

Omission  to  give  instmetions  that  mieht 
have  been  proper  if  asked  is  not  error,  but 
only  giving  wrong  instructions,  or  refusing 
rigkt  ones  when  ssked.  8kUe  v.  ScoU^  42  D. 
148. 

Failure  to  instvaot  Jury  in  a  proper  case 
that  evidenee  given  does  not  prove  offense 
laid  in  indictment  ii  good  ground  of  ex- 
eeption.  CommonwecUih  v.  SerriU,  77  D. 
336. 

15S.  Separatioii  of  jury.  ~  Jury  must 
be  kept  together  in  capital  case,  but  silence 
of  reoord  on  that  point  afifords  no  presump- 
tion that  they  were  not  so  kept,  but  con- 
trary, and  if  jury  were  allowed  to  separate, 
withoat  prisoner's  consent,  he  must  show 
that  fact  by  bill  of  exceptions.  McKinnty  v. 
i'cDpife.  43  D.  65. 

loO.  Bzperixnents  hy  jury.  ~  In  his 
srgnnient  to  jnry  on  trial  for  felony,  defend- 
ant's ooonael  said  in  regard  to  question  of 
footprints  that  jury  might  try  for  them- 
selves whether  such  worn-out  boots  as  wit- 
nesses for  prosecution  described  would  make 
soefa  tracks  as  they  described.  Some  of  the 
juryt  without  leave,  made  the  experiment 
out  of  oonrt.  Held^  such  error  as  invali- 
dated oonviction.  StaU  v.  Sandere,  30  K. 
782. 

160.  Verdict  ag^ainst  evidence.  — 
Judgment  will  not  be  reversed  because  ver- 
dict may  appear  to  be  against  weight  of  evi- 
dence.    Jfoss  V.  Siaie^  65  D.  433. 

It  must  be  clearly  contrary  to  evidence  to 
justify  reversal  on  that  ground.  Breeee  v. 
State,  SO  D.  340. 

Fact  that  presidinfr  jndge  was  dissatisfied 
vitk  verdiet  ie  cniitlea  to  coBsideraticp  eia  I 


appeal,  under  South  Carolina  practice.  8kUe 
V.  Smart,  65  D.  683. 

Verdict,  as  asainst  evidence,  will  not  be 
set  aside  on  bill  of  exceptions,  where  whole 
evidence  submitted  to  jury  has  not  been  fully 
set  out  in  exceptions,  and  particularly  where 
no  special  instruction  is  asked  by  defendant 
as  to  nature  or  amount  of  evidence  necessary 
to  sustain  entire  offense  laid  in  indictment. 
Com,  V.  Menill,  77  D.  336. 

Verdict  will  be  set  aside  on  bill  of  excep- 
tions, where  such  bill  purports  to  set  forth 
all  evidence  that  was  introduced  in  proof  of 
offense,  and  it  is  insufficient  to  warrant  con- 
viction, although  no  specific  instruction  to 
that  effect  was  requested  in  court  below.    Th. 

Where  defendant  objects  to  second  verdict 
finding  him  guilty  of  same  offense,  appellate 
court  will,  in  reviewing  judgment  of  court 
below  upon  evidence,  ^ve  much  weight  to 
fact  that  twenty-three  jurors  had,  on  former 
trial,  found  him  Gruilty  of  s»me  offense, 
though  verdict  in  first  trial  was  set  aside 
because  court  was  satisfied  that  it  was  not 
free  and  unbiased  conclusion  of  one  of  the 
jurors,    suae  v.  (7roM,  79  D.  519. 

Where  record  sets  out  all  evidence  against 
accused,  and  it  appears  therefrom  that  he 
cannot  be  convicted  on  indictment  of  any 
offense,  the  court,  under  statute,  will  reverse 
judgment  of  conviction  against  him,  and  or- 
der his  discharge  from  custody.  Alien  v. 
State,  91  D.  477. 

161.  Improper  sentence.  —  Although 
prisoner  convicted  of  assault  with  intent  to 
kill  cannot  lawfully  be  sentenced  to  confine- 
ment in  penitentiary  at  hard  labor,  such 
sentence  is  not  void,  but  only  voidable,  and 
relief  can  be  obtained  only  by  appeal,  and 
not  by  habeas  corpus.  Ex  parte  Bond,  30  R.  20. 

162.  What  errors  will  be  disre- 
g^arded  g^enerally.  —  Error  concerning 
abstract  proposition,  having  nothing  to  do 
with  case,  is  not  sufficient  to  reverse  judg- 
ment.    Stale  V.  Shippey,  88  D.  70. 

168.   because  not  objected   to 

below.  —  Only  questions  made  in  court  be- 
low will  be  considered  on  appeal  to  supreme 
court    StaU  v.  Toole,  76  D.  602. 

Admission  of  incompetent  evidence  with- 
out objection  is  no  ground  for  reversing  judg- 
ment in  criminal  case.  Etoell  v.  State,  27  D. 
480;  Clark  v.  State,  40  D.  481. 

Secondary' evidence,  if  not  objected  to  at 
time,  is  competent  to  go  to  jury,  and  it  is 
too  late  to  object  for  first  time  in  appellate 
court.     Floyd  v.  State,  54  D.  250. 

Names  of  witnesses  not  appearing  indorsed 
on  indictment,  in  record  of  conviction  in 
capital  case,  where  no  motion  in  regard  to  it 
appears  to  have  been  made,  is  no  ground  of 
reversal,  as  presumption  is  that  names  were 
so  indorsed;  and  if  not,  it  is  an  irregularity 
which  is  waived  by  plea^ling  to  indictment 
without  ebieotion.    JicKinney  v.  People,  43 
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Objection  to  information  and  warrant,  that 
certain  matters  therein  contained  are  not 
particaUrly  described,  cannot,  after  appear- 
ance, and  trial  in  lower  court,  be  taken  in 
appellate  court  for  the  first  time.  Santo  ▼. 
StaU,  63  D.  487. 

New  York  act  of  1855,  authorizing  courts 
of  oyer  and  terminer  to  grant  new  trial, 
although  no  exception  was  taken  below,  does 
not  require  such  court  to  reverse  for  every 
error  which  would  be  subject  of  exception, 
but  only  when  satisfied  that  verdict  is  against 
law  or  evidence,  or  that  justice  requires  a 
new  triaL     Peojfle  y.  McCann,  69  D.  642. 

Under  said  act,  in  ordinary  cases,  court 
cannot  determine  that  such  is  character  of 
verdict,  unless  whole  evidence  is  brought  up. 
Yet  if  charee  is  erroneous  on  point  of  law 
fundamental  to  defense,  and  conviction  ap- 
pears to  have  been  founded  on  that  error, 
reversal  is  proper,  although  whole  evidence 
is  not  before  oonrt,  and  no  exception  was 
taken.     lb. 

Prosecuting  officer  offered  in  evidence  tele- 
gram, stating  that  he  expected  to  prove  that 
prisoner  knew  meaning  of  certain  marks  on 
It,  and  that  if  he  failed,  he  would  consent  to 
its  being  stmck  out.  It  was  received  under 
objection.  Prisoner  was  not  connected  with 
it,  but  his  counsel  did  not  move  to  strike  it 
out,  nor  ask  court  to  instruct  jury  to  disre- 
gard it.  Held,  that  its  reception  was  not 
error.     McCamey  v.  People,  38  R.  456. 

164.  Errors  waived  or  cured  below. 
—  Where  testimony  for  defendant,  improp- 
erly rejected  by  court,  is  offered  by  state 
and  objected  to  by  defendant,  error  is  cured, 
and  defendant  cannot  complain  that  he  was 
hurt  by  previous  decision,  maxim  of  the  law 
being,  volenti  nonJU  iiyurku  AJfmd  v.  State, 
81  D.  209. 

On  trial  for  murder,  rejection  of  evidence 
offered  by  defendant,  of  comparative  strength 
of  himself  and  deceased,  is  not  error  justify- 
ing reversal,  where  it  is  admitted  bv  prose- 
cution in  open  court  that  deceased  was  a 
much  stronger  man  than  defendant.  Wi»e  v. 
State,  85  D.  595. 

Admission,  under  objection,  of  competent 
evidence,  which  jury  are  afterward  instructed 
to  disregard,  is  no  ground  of  exception. 
Com,  V.  Scott,  25  R.  81. 

165.  Non-prejudicial  errors.  —  Party 
cannot  comnlain  of  error  in  his  favor.  People 
V.  Call,  43  D.  656. 

Such  as  an  irregular  appointment  of  special 
term  of  court,  at  which  no  action  was  had 
prejudicial  to  him.  McKinnqf  v.  People,  43 
D.  65. 

On  trial  for  homicide,  judgment  of  guilty 
will  not  be  reversed  for  error  in  suppressing 
evidence  which  would  have  constituted  no 
legal  justification  for  homicide,  and  exclusion 
of  which,  therefore,  oonld  have  worked  no 
injury  or  injustice  to  appellant.  A{ford  v. 
Btate,  81  D.  2091 


166.  Necessity  of  motion  Cor  new 
trial  below.  —  when  coutiunauce  ba^,  <a 
opinion  of  counsel,  been  improperly  refused, 
it  is  re^lar  oourfie  of  practice  to  move  for 
new  Inal  after  verdict  has  been  rendered^ 
when  judge  can  see  more  clearly  bearing  of 
testimony  sought  to  be  introduced,  and  can 
have  opportunity  of  correcting  his  error,  f 
convinced  that  he  has  committed  one.  i/r> 
D'tniel  v.  State,  47  D.  93. 

Where  new  trial  has  been  asked  for,  oa 
ground  that  continuance  was  improperly  re- 
fused, bill  of  exceptions,  embodying  whule 
testimony,  will  furnish  appellate  oomrt  with 
means  of  forming  correct  conclusion,  and  is 
safer  than  merely  brinsring  up  affidavit  for 
continuance,  without  afi  other  testimony  a 
cause,     fh. 


167.  Review  of  diflcretionary 
generally.  —  Refusal  to  put  caae  of 
defen<iaut  first  to  jury  in  progreea  of  eriia- 
inal  trial,  with  view  to  acquittal,  eo  as  te 
make  him  a  witness  for  other  defendants,  is 
not  ground  of  exception,  being  discretianary 
with  court,  and  such  refusal  is  proper  where 
there  is  any  evidence  against  snch  oo-defcnd- 
ant.     Com.  v.  Eastman,  48  D.  696l 

168.  in  re8x>ect  to  evidence.  ^ 

Permitting  prosecutor,  after  dosing  case,  to 
introduce  testimony,  by  croas-examinatioa 
of  defendants'  witnesses,  for  purpose  ot  inors 
fully  proving  certain  facts,  is  not  ground  of 
exception,     lb. 

Parties  have  no  right  to  introdnee  more 
testimony  after  argument  and  submission  of 
cause,  although  often  done,  and  in  case  ol 
life  and  death  it  should  always  be  allowed. 
In  this  case,  under  above  circumstanon, 
court  refused  to  allow  prisoner  to  exhibit  his 
foot  for  certain  purposes.  Heid,  that  its  re- 
fusal was  an  exercise  of  discretiooaiy  power, 
and  was  no  error  of  law.  State  v.  J?inA,  55 
D.420. 

169. to  granting  or  refuaing  con- 
tinuances. — Continuance  is  matter  resting 
in  sound  discretion  of  court  below,  and  ap- 
pellate tribunal  will  never  interfere  but  with 
extreme  reluctance  and  cantion;  to  justify 
such  interference  there  must  have  bees 
palpable  error  committed,  without  corrsctioa 
of  which  manifest  injustiee  will  be  wrought. 
MeDaniel  v.  State,  47  D.  93;  Seai^  y.  SSatet 
44  D.  641. 

Continuance  of  oause  from  special  tens 
over  regular  term,  at  prisoner's  request,  ■• 
not  error  of  which  he  can  complain.  JicKah 
ney  v.  People,  43  D.  65. 

When  application  for  continuance  is  made, 
judge  is  supposed  to  know  nothing  of  teiti- 
mony  which  will  be  adduced;  he  can  thers- 
fore  only  determine  materiality  of  facts 
stated  in  affidavit  by  consideration  of  whst 
might  be  urged  in  the  defense.  JicDankl  v. 
State,  47  D.  93. 

Court  in  which  trial  takes  plaee  b  propsr 
one  to  jndfs  of  tmtb  or  sufficiency  of 
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in  decree  fabeequently  entered  in  appealed 
suit,  as  one  of  appellees  in  said  suit,  is  Uad 
on  demurrer.     LHtn-eU  v.  Miller,  29  D.   126. 

176.  liiability  of  the  Buxetids.  — 
Surety  on  appeal  bond  is  exonerated  from 
liability  if,  after  judgmeut  is  affirmed,  and 
execution  issued,  latter  is  released  at  iustauce 
of  creditor,  and  ffoods  seised  thereuuder 
restored  to  principiu  debtor.  Cooper  v.  Wii" 
cox,  32  D.  695. 

Whore  bond  on  appeal  specifies  no  amount^ 
or  contains  no  penalty,  law  will  hold  obligors 
in  it  liable  to  extent  required  by  statute 
upon  appeal  and  tntpenedeas,  on  ground  of 
iutentioQ  in  parties  executing  it  to  render 
themaelves  liable  to  that  extent.  Ward  v. 
Buell,  81  D.  349. 

Sureties  on  appeal  bond  may  express! j 
limit  amount  of  their  liability;  and  if  they 
do  so,  and  officer  accepts  it,  they  will  not  be 
bound  beyond  amount  named;  but  if  thai 
amount  proves  insufficient,  officer  will  be 
liable  for  deficiency.     lb. 

177.  Defenses.  —  Any  defense  to  action 
upon  appeal  bond  that  principal  therein  may 
interpose  is  also  available  to  surety.  Firti 
Nat.  Bank  ▼.  Rogers,  97  D.  239. 

In  action  on  appeal  bond  reciting  judgment 
and  appeal,  ana  conditioned  that  appellant 
shall  pay  judgment,  neither  principal  nor  his 
sureties  are  estoppel  from  claiminff,  as  mat* 
ter  of  defense,  existence  of  valid  levv  upon 
sufficient  personal  property  of  judgment 
debtor,  niade  prior  to  appeal,     lb. 

178.  Assessment  of  damages.  —  Bn* 
try  of  final  judgment  without  swearing  jury 
of  inquirv  to  assess  damages  in  action  on  ap- 
peal bond,  on  overruling  demurrer  to  defena- 
ants  rejoinder  to  replication  assigning 
breaches,  is  erroneous.  Sasecer  v.  Walker, 
25  D.  272. 

If  such  point  or  question  was  not  presented 
to  or  decided  by  court  below,  judgment  will 
not  be  reversed  for  such  error,  under  Mary- 
land statute  of  1825,  c  117,  §  1.     lb. 

Question  may  be  presented  by  a  motion  in 
arrest  of  judgment.     Jb. 


igned  for  continuance  or  removal  of  trial. 
SkUt  V.  HMrtth,  51  i>.  364. 

Evidence  produced  at  trial  will  be  oon- 
lidered  in  reviewing  refusal  to  ^rant  con- 
tinuance, when,  upon  appeal,  motion  for  new 
trial  brings  before  court  statement  of  evi- 
dence; and  if  from  such  evidence  there  ap- 
pears cause  to  apprehend  that  continuance 
was  improperly  refused,  new  trial  mu:»t  be 
granteil;  bat  if  it  appears  that  application 
for  continuance  could  not  have  ueen  well 
founded  in  fact»  it  affords  an  additional  rea- 
son for  refusing  new  trial  or  reversal  of 
judgment  on  tlukt  ground.  Hyde  ▼.  State, 
67  D.  630. 

170.  or  changes  of  venue.  — 

Change  of  Tenne  in  criminal  case  is  discre- 
uonary,  and  refusal  thereof  cannot  be  as- 
signed as  error.  Findky  v.  State^  36  D.  567; 
Sumner  v.  SUOe^  36  D.  561. 

171.  Effect  of  the  appeal  while  pend- 
ing. —  Judgment  is  annulled  by  appeal  to 
iQpreme  court.    State  v.  Jiclntire,  59  D.  566. 

Appeal  does  not  operate  to  stay  execution 
of  sentence  if  state  chooses  to  proceed  on 
judgment;  bat  when  decided  in  favor  of 
accused,  reversal  will  operate  as  far  as  pos- 
sible for  hia  relief;  ana  if  undergoing  pun- 
ishment wader  aantenoe,  he  will  Im  dis- 
charged.    Keiler  v.  State,  71  D.  596. 

172.  Sffect  of  api>ellate  judgment. 
—  Reversal  of  judgment  and  verdict  which 
finds  prisoner  guilty  of  manslaughter  does 
uot  reverse  hia  plea  of  not  guilty.  Suteliffe 
».  St^tte,  51  D.  459 

173.  BeheAxing  will  be  granted  where 
fatal  variance  is  shown  in  indictment;  as 
where,  in  indictment  for  obtaining  property 
Loder  false  pretenses,  property  is  aescribed 
Sd  "a  package  of  money  contamins  the  sum 
of  siity  doUan  in  bank  bills,*'  and  evidence 
did  not  show  that  package  contained  l^ank 
bdU,  or  what  it  did  contain.  State  v.  Kube, 
91  D.  390. 
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Undertakings. 

174.  Validity  of  the  bond.  ~  Appeal 
l«nd,  properly  signed  and  sealed,  and  duly 
^ttestod,  IS  valid  against  sureties,  notwith- 
standing  omission  to  insert  their  names  in 
My  of  instrument.  Cooke  v.  Cratq/ord,  46 
D.  93. 

175.  Big-ht  of  action  thereon.  —To 
^otiUe  appellee  to  sue  on  appeal  bond,  issu- 
Mce  of  a  JL/iL  or  vend,  ex.  is  unnecessary. 
Siweer  v.  Walker,  25  D.  272. 

R'ght  to  sue  on  appeal  bond  after  affirm- 
ance of  judgment  is  not  impaired  by  return 
»f  a  j(.  /a.  on  judgment  "not  sold  for  want 
of  bidders,"  and  issuance  and  return  of  vend. 
a.  *'  not  sold  by  order  of  the  plaintiffs. "    lb. 

One  cannot  aver  contrary  to  bond  or  record 
declared  on.  Therefore,  declaration  on  ap- 
peal ))ood,  averring  that  by  mistake  name  of 
vriRig  person  waa  mserted  in  said  bond,  and 
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Consequences  of  unauthorized,  see  ATTORNtT 

AND  Client,  13,  14. 
In  justices*  courts,  see  Justice  or  the  Peac^ 

16-18. 
Of  principal,  when  discharges  bail,  see  Bail. 

20. 

APPIilOATION. 

By  debtor,  for  benefit  of  insolvent  laws^ 

Insolvenct,  9. 
By  land-owner,  for  local  improvement, 

Municipal  Corporation8,  41. 
For  alimony,  see  Markiaob  and  DiYOROBt 

89. 
For  a  receiver,  see  RBCsrvERa,  7. 
For  discharge  in    bankruptcy,   see    Bank- 

BUPTGT,  32. 
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For  favor,  effect  of  being  in  contempt  on,  tee 

Contempt,  16. 
For  further  bill  of  particulars,  see  Bills  or 

Particulabs,  6. 
For  illuminating  gas,  see  Gab  Light  Com- 

PANua,  3. 
For  information  in  nature  of  writ  of  quo 

warranto^  see  Quo  warranto,  7. 
For  ne  ereat,  see  Nb  Exeat,  8.  • 

For  new  trial  in  civil  cases,  see  New  Trial, 

45-.58. 
For  new  trial  in  criminal  cases,  see  New 

Trial,  79-84. 
For  opening  highway,  see  Hiohwatb,  14. 
For  pardon,  see  Parix>n,  3. 
For  stay  of  execution,  see  Execution,  179. 
For  writ  of  prohibition,  see  Prohibition,  3. 
Of  assets  to  debts,  on  dissolution,  see  Part- 
nership, 93-104. 
Of  payments,  see  Debtob  and  Cbeditoe,  10- 

12. 
Of  proceeds  of  sale  of  decedent's  lands,  see 

Executors  and  Admin istratobs,  &4. 

APPOIKTMEirC. 

Bxecution  of  power  o^  see  Powers^  6* 

Of  agents,  see  Aqenct,  1,  9. 

Of  agent  to  receive  fugitive  from  justice,  see 

EXTBADITION,    14. 

Of  appraisers  of  property  levied  on,  see 
Execution,  91. 

Of  arbitrators,  see  Arbitbation,  etc.,  10. 

Of  assignee  or  trustee  in  insolvency,  see  In- 
solvency, 12. 

Of  commissioners,  masters,  or  referees  in  par- 
tition, see  Partition,  20. 

Of  commissioners  to  sell  infants'  lands,  see 
Infants,  11. 

Of  committee  of  lunatic,  see  Insane  Per- 
sons, 18. 

Of  corporate  agents,  see  Corporations, 
164. 

Of  deputy  sheriff,  see  SHXBim,  28. 

Of  election  oflScers,  see  Elections,  6. 

Of  guardian  ad  litems  see  Infants,  45-48. 

Of  guardian  of  infant,  see  Guardian  and 
Ward,  4,  6. 

Of  insurance  aeents,  see  Insurance,  200. 

Of  judges,  see  Judges,  2. 

Of  masters  in  chancery,  see  Equitt,  48. 

Of  personal  representatives,  see  Executors 
AND  Administrators,  L 

Of  public  officers,  see  Officers,  6. 

Of  receiver,  see  Banks  and  Banking,  66; 
Corporations,  176;  Railroad  Com- 
panies, 13;  Receivers,  1-^. 

Of  receiver  in  supplementary  proceedings, 
see  Execution,  197. 

Of  referee,  see  Reference,  S« 

Of  trustee,  see  Trusts,  24. 

Of  umpire,  see  Arbitration,  etc.,  16. 

APPOBTIONMENT. 

Of  rent,  see  Landlord  and  Tenant,  34. 
Of  stock,  by  commissioners^  see  Corpora- 
TIONSi  67» 


V. 


Of  lands  set  off  by  writ  of  elegU^ 

TION,  143. 
Necessity  of,   prior  to  execntio 

Ex'VUTioN,  90-92. 

APPBENTIOSS. 

[Tncludes  only  the  bindiDi?  out  to  eervice  bf  !fi- 
deiiture;  the  relation  of  master  and  servant,  svd 
the  iDterpretation  of  contracts  for  services  otttt 
than  indentures,  are  treated  under  MAsraa  ako 
Servant,  and;^BRVicBs,  respectively.] 

1 .    Validity  of  indentures,  gBnerally . 

—  Infant  though  au<ler  seven  years  may  bind 
himself  as  apprentice,  with   assent   of   hit 
parent,  guardian,  or  next  friend. 
V.  Bunnell,  34  D.  537. 

But  not  without  such  conaenL 
Ofi>en,  30  D.  662. 

Apprentice  cannot  be  bound  to  two  er 
more  masters,  and  may  avoid  any  indentue 
attempting  to  so  bind  him.  Thiye  v.  Asa- 
kin,  38  D.  531. 

2. of  indenture  by  infknt  alone.* 

—  Contract  by  which  infant  binds  himself  as 
aoprentice,  being  act  manifestly  for  his  ben- 
ent,  is  binding  in  law,  and  therefore  psrty 
who  is  injured  by  breach  of  such  contract 
may  maintain  action  therefor.  Woodnifw. 
Logan,  42  D.  695. 

Infants  could  not,  at  common  law,  inde- 
pendent of  statute,  make  binding  eootraet 
of  apprenticeship;  and  although  statute  of 
6  Elizabeth  granted  them  that  power,  such 
statute  is  incompatible  with  genins  and  spirit 
of  our  institutions,  and  is  of  no  farce  in  tUs 
country.     Clark  v.  Goddard,  84  D.  777. 

Contract  of  apprenticeship  made  by  infant 
is  voidable  at  bis  election,     i  6. 

Infant's  right  to  avoid  his  contract  of  sp- 
prenticeship  is  not  affected  by  condnct  of 
his  mother  at  time  that  such  oontract  is 
drawn,  or  by  intentional  act  or  omissioa  of 
her  attomev,  who  draughted  indenture.     Ih. 

8.  Assignability  of  indentnra.  —  In- 
denture is  not  assignable  so  as  to  pass  risht 
to  assignee  to  servioes  of  apprentioe.  Ytr* 
$aiUe$  V.  Hall,  25  D.  178. 

4.  Enticing  away  apprentioa.— 
Father  cannot  bind  infant  son  as  ^pprentios 
without  son's  consent;  therefore,  one  t» 
whom  father  has  bound  son  as  apprentics 
without  son's  consent  has  no  action  againft 
another  for  entioing  such  apprentiee  froa 
his  service.    Pierce  v.  MaMcAurg,  26  D.  333L 

0.  Oompensation  for  extra  work.  — 
Action  for  compensation  for  extra  work  does 
by  appi  entice  during  apprenticeship,  for 
master,  cannot  be  maintained  against  latter, 
even  though  such  work  was  done  upon  h:i 
express  promise  to  pay  for  it.  Bailey  v. 
King,  29  D.  42. 

6.  Master's  remedy  fbr  injury  to 
apprentice. — Declaration  in  tort  ^.(.^t>i 

*  See  note  on  the  power  of  an  infaut  to  tu/4 
himself  as  sn  sppieDttosi  84  Di  &»»  UIl 
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tli&t  defendant  was  common  carrier  of  |mb- 
bc-ugers  between  two  places;  that  plaintiff's 
apprentice  was  on  defendants'  car  on  day 
■ta.s^d,  for  hire  paid  by  apprentice  in  abeence 
of  master;  that  by  defendants'  negligence  in 
crarrying  apprenUce,  he  was  injured,  and 
plaintiff  thereby  lost  his  services.  Held,  on 
demnrreTy  that  declaration  disclosed  good 
ground  ol  action.  Arnei  ▼.  Union  B^yCa., 
19H.426. 


Of  daim  against  decedent's  estate,  see  Bzao- 

UTOBS,  etc.,  94. 
Of  official  bonds,  see  Owicxu,  41. 
Of  sUtates,  by  goremor,  see  fihTATum,  3;  4. 


ASPUATENAJIOES. 

by  deed,  see  Dbsm,  74. 


What 


ABITBATIOV  AJTD  AWABB. 

rindndes  volnntary  sabminlonii  hy  parties  of 
matteis  In  dispnte  to  the  determinauon  of  per- 
sons selected  by  the  parties,  their  proceedings 
mDder  sach  sabmisilon,  and  the  ralldlty  and 
cfl^ct  of  their  decision  or  award.  Submission  of 
scoocioTersy  to  the  court  npon  an  sgreed  state- 
ment of  facts,  or  to  referees,  either  by  consent, 
by  order  of  eonrt,  or  nnder  statatoiy  anttiority, 
ere  under  JLewmmmkcmi  Bubmissiom.j 

Authority  of  attorney  to«nbmit  to^  see  At- 

TOBMST  AND  CLDDIT,  20. 

Of  daima  against  decedent's  estate^  see  Ex> 

■ooTOBa,  etc,  96. 
Of  qnestion  of  periormanoe  of  contract^  see 

CoVTlLACTa,  136. 
Power  of  one  partner  to  submit  firm  claims, 

sea  Pabtn XB8HIP,  62. 
Wben  equity  will  enforce  awards,  see  Stb- 

cmo  Febmobmakcm,  9. 

L  The    SuBMissioiry   and   Pbocssdikos 


n.  Tkb  Awabd^  Am  HOW  ENioBcnox 
ni.  Ikpbachmxnt  of  nu  Awabix 

L   Ths   BuBMiasioir,  avd  Prooxxdihos 

TBIBSUNDBB. 

1.  Who  may  make  a  mbmisflion.  — 
ControTersy  is  not  essential  to  make  valid  a 
mbmiasion  and  award.  Brawn  ▼.  Wheeler, 
UD.  660. 

Commao-law  right  to  submit,  by  parol, 
matters  in  coatroversy  between  parties  to 
ftrbitratum,  has  not  been  taken  away  by  pro- 
▼itdona  of  Iowa  code  goTerning  those  awards 
which  are  designed  to  be  reported  to  court 
for  judgment  and  exeeu^n.  Vonger  ▼.  Dean, 

Equity  will  enjoin  trustee  from  submitting 
to  arbitration,  without  consent  and  against 
viU  of  eettoif  ^m  tnui,  question  in  which 
they  alone  are  mteres^ed.  Crum  ▼.  Moore, 
82  D.  282.* 

Trustee  will  not  be  permitted  to  prejudice 
rights  or  interests  of  euhA  que  inui  by  sub- 

*  Who  has  power  to  submit  to  arbltratfon  when 
seting  for  otbets,  as  agent,  attorney*  partner,  or 
Mtenrise^  ise  note.  aob.  raS-M 


mission  to  arbitration;  and  if  it  be  made 
without  approbation  of  oes^'  qwe  inui,  he 
will  not  be  bound,     lb, 

2.  What  constitutes  a  submission. 
—  Submission  to  arbitration  by  bond  without 
order  of  court  is  not  within  statute,  and 
must  be  tested  by  common-law  principles. 
Shackelford  v.  Purkei,  12  D.  422. 

Submission  attempted  to  be  made  under 
provisibns  of  statute,  and  providing  that 
judgment  thereon  be  entered  in  court  of 
common  pleas,  if  inoperatiye  as  statutorr, 
is  not  valid  as  common-law  submission.  M- 
habUanU  qf  Deerfield  v.  Arme,  82  D.  228. 

Submission  must  be  made  in  manner  re- 
quired by  law  if  parties  wish  to  ask  aid  of 
court  to  enforce  award.  But  if  they  do  not 
wish  to  ask  such  aid,  they  may,  ¥rithout 
complying  with  regulations  of  code,  make 
submission  by  which  they  will  be  bound. 
Conger  v.  Dean,  66  D.  93. 

Agreement  does  not  constitute  submission, 
so  as  to  make  lines  run  thereunder  oondu* 
sive  upon  parties,  where  it  is  executed  by 
proprietors  of  adjoinins  lands,  reoitiog  that 
they  were  desirous  of  having  their  respect- 
ive lines  run  so  that  each  might  know  his 
boundairjr,  and  agreeing  to  employ  sunreyov 
to  run  lines,  and  put  up  stakes,  or  marks  to 
desi^pate  each  lot,  and  to  pay  expense  pro- 
portionally.    Thayer  v.  Bacon,  80  D.  69. 

Agreement,  in  written  lease,  for  renewal 
thereof  and  to  pay  ss  rent  for  such  renewal 
term  a  certain  percentage  upon  cash  value 
of  premises,  to  be  fixed  by  appraisers,  is  not 
an  arbitration,  and  parties  are  not  entitled 
to  notice  of  hearing,  and  appraisal  is  conclu- 
sive, unless  fraudulent^  xforkm  v.  Qale,  36 
R.  173. 

8.  What  may  be  submitted. — Dis- 
pute concerning  lands  is  arbitrable  at  com- 
mon law,  and  award  is  conclusive  upon 
parties  as  to  every  point  within  suboiission. 
Shackelford  v.  Purkei,  12  D.  422. 

Parties  who  are  competent  to  transfer  real 
property,  or  exercise  acts  of  ownership  over 
it,  may  refer  their  disputes  concerning  it  to 
arbitrators.  A  claim  to  dower  may,  there- 
fore, be  so  submitted.  Cox  v.  Jogger,  14  D. 
622. 

Agreement  to  refer  pending  suit  to  arbi- 
trator, and  that  judgment  shall  be  entered 
in  cause  in  accordance  with  his  decision,  is 
valid;  and  judgment  entered  therein  binds 
parties  as  a  jnagment  by  consent.  Bank  qf 
Monroe  v.  Widner,  43  D.  768. 

4.  Buf&ciency  of  the  submisBion.*  -. 
Submission  of  "all  matters  in  dispute"  is 
sufficiently  definite  to  sustain  awardl  Shack' 
elford  V.  Purkei,  12  D.  422. 

Want  of  seal  to  submission  of  disputed 
boundary  is  unimportant.  Stewart  v.  Cats, 
42  D.  634. 

Bbcpress  agreement  to  abide  by  award  is 

*  Essentials  of  a  valid  submission,  see  note,  •  B» 
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anneceasary  to  validity  of  submission,  as 
such  aa  agreement  is  implied  in  submission. 
lb. 

0.  Construing  the  submiMdon. — 
Under  general  snbmission,  both  law  and 
fact  are  submitted  to  judgment  of  arbitra- 
tors  or  referees,  for  their  consideration  and 
decision.     Johnson  v.  Noble,  38  D.  485. 

Arbitrators  can  decide  only  such  matters 
as  are  left  to  them,  and  cannot  dispose  "  of 
all  matters  in  difference  between  the  parties  " 
under  submission  to  them  "of  all  matters 
m  difference  in  the  cause. "  WkitfiekL  v. 
WfiUfield,  47  D.  350. 

Submission  to  award  by  specialty  may  be 
altered  by  parol,  and  is  to  be  construed 
lai^ely.     Oiakatn  y.  (TroAam,  49  D.  557. 

Parties  entered  into  agreement  for  arbi- 
tration, to  be  "  oonductedand  decided  upon 
the  principle  of  fair  and  honorable  dealing 
between  man  and  man. "  On  hearing  parties 
presented  written  statements  and  were 
heard.  One  of  them  proposed  to  produce 
witnesses,  but  majority  of  arbitrators  de- 
clined to  allow  it,  on  ground  that  it  was  pro- 
hibited by  submission.  Held,  error,  jdo/- 
9tead  V.  Seaman,  37  R.  536. 

6.  Submiasioix  of  partnership  mat- 
ters. —  Submission  to  arbitration  of  all  diffi- 
culties arising  out  of  partnership  may  include 
payments  mule  after  submission  on  partner- 
ship's joint  liabilities.  Oraham  ▼.  Uraham, 
49  D.  557. 

Agreement  by  parol  pending  submission, 
that  one  partner  iLould  take  books,  and  col- 
lect and  pay  ont  moneys,  is  Tirtually  agree- 
ment that  subsequent  debts  and  credits 
should  come  into  award.     lb. 

7.  Agreement  for  future  suhmis- 
sion.*  —  Lease  provided  that  from  certain 
day  rent  should  be  agreed  upon  by  three 
disinterested  persons,  to  be  chosen,  one  by 
lessor,  one  by  lessees,  and  third  by  two  thus 
chosen.  This  was  done,  but  only  two  of  the 
referees  were  able  to  agree.  Held,  1.  That 
this  was  not  an  arbitration;  2.  That  decision 
of  the  two  referees  was  not  valid;  3.  That 
lessor  might  recover  reasonable  rent  for 
period  in  question,  payable  presumably  at 
like  times  and  in  like  manner  as  provided  in 
lease  for  first  part  of  the  term.  Stoae  v. 
Heiesler,  60  R.  563. 

8.  Effect  of  submission,  t —  Agreement 
to  arbitrate  does  not  oust  courts  of  their  ju- 
risdiction. AUegre  v.  Maryland  In$,  Co.,  14 
D.  289;  HaggaH  ▼.  Morgan,  55  D.  350. 

Submission  of  suit  to  arbitrators  at  com- 
mon law,  and  not  under  statute  nor  under 
rule  of  court,  is  a  discontinuance  of  a  pending 
action.     Mooere  v.  Allen,  58  D.  700. 

Thereafter,  only  remedy  of  either  party  is 

*  Sufficiency  of  the  agreement  to  submit,  see 
notes,  14  D.  296,  297;  -29  K.  (>0'2-604. 

1  EfTect  OD  cause  of  action,  of  agreement  to  sub- 
mit, and  when  such  a^eement  will  be  specifl- 
eally  enforced,  see  note,  M  D.  mr^Ob. 


upon  award,  or  if  no  award  is  made,  npei: 
agreement  to  refer.  Bank  qf  Monroe  v.  WH- 
tier,  43  D.  768. 

Mere  submission  to  arbitratioii  of  pending 
action  does  not  operate  as  disoonti nuance  <>( 
suit     NetUeUm  v.  OHdUy^  56  O.  378. 

9.  Revocation  of  t£e  srubmissaoiL  — 
Submission  is  revoked  by  death  of  one  of  ti  e 
parties  before  award  is  made,  nnless  th^ie  » 
provision  to  contrary  iu  aubniission;  arHi 
surety  for  performance  of  award  is  du- 
chai^ed  by  such  revocation  although  ai- 
miuistrator  of  deceased  party  appears  before 
arbitrators  and  oousents  to  tiieir  proceeding 
with  reference.     Bailey  v.  Stewart^  39  D.  50. 

Revocation  of  submission  cannot  be  mads 
under  revised  ■  statutes  of  New  Tork,  after 
cause  had  been  finally  submitted  to  arbi- 
trator. At  common  law  suoh  revocatioa 
could  be  made  by  either  party  at  any  time 
before  award  was  actually  made  and  ready 
to  be  delivered.  Bank  qf  Monroe  ▼•  IFarfser, 
43  D.  768. 

Where  arbitrators  neglect  to  make  valid 
award  within  time  prescribed,  witboat  faalt 
of  parties,  suit  may  be  brought  on  original 
cause  of  action.  Haggari  v.  Jforuon,  65  D. 
360. 

Pendinff  arbitration,  bringing  ol  actioa 
by  one  of  parties  for  same  subject-matter 
does  not  revoke  submission,  nor  can  submis- 
sion be  pleaded  in  abatement  of  actios. 
Knaui  V.  Jenkins,  29  R.  237. 

10.  Appointment  of  arbitratocs. — 
Where  two  parties  enter  into  agreement  by 
which  one  is  to  erect  improvements  on  lands 
of  the  other,  value  thereof  to  be  estimated 
by  two  disinterested  persons,  one  party  can- 
not  defeat  right  to  appraisement  by  refasing 
to  appoint  arbitrator,  and  refusal  or  failure 
to  appoint  gives  the  other  party  undisputed 
right  to  have  valuation  made.  Orme  v.  Snl- 
litfan,  34  D.  74. 

When  no  mode  of  appointment  is  agreed 
upon  in  such  case,  court  infers  intention  te 
be  that  each  party  is  to  appoint  one  arbi- 
trator,    lb. 

Where  one  party  requests  the  other  to  a^ 
point  appraiser,  and  latter  apjpoints  man  te 
survey  land,  but  instructs  him  not  to  ap- 
praise, as  he  had  fixed  rules  for  valuing  im- 
provements, this  would  be  sufficient  refusal 
to  justify  first  party  iu  having  appraisement 
made.     lb. 

11.  Qualifications.* — Lease  provided 
that  rent  should  bcf  percentage  of  Tslue  of 
property,  to  be  determined  by  three  ap- 
praisers, of  whom  one  should  be  chosen  by 
each  party,  and  third  by  these  two.  Held, 
that  appraisers  must  be  indifferent,  and 
therefore  that  ohoicd  by  one  party  of  his 
brother  and  business  agent  as  an  appraiser 
avoided  appraisement.  Poole  ▼.  tiennestjf, 
18  R.  44. 

*  Whether  married  woman  may  act  ss  arbi- 
ttstor,  seenotSb »  K.I»-» 
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On  notice  to  confirm  award  of  three  arbi- 
tiators  in  favor  of  A.,  against  corporation, 
it  appeared  as  facts  that  A.  and  one  of  the 
arbitrators  were  familiar  acquaintances;  that 
before  submission  A.  had  honestly  stated  to 
tbat  arbitrator  principal  facts  in  case;  and 
that  thereupon  that  arbitrator  had  expressed 
an  opiuiou  that  uo  commercial  house  could 
stand  upon  the  transaction;  and  advised  A. 
to  submit  matter  to  arbitration.  Htldt  that 
no  error  in  law  appeared,  and  award  should 
be  affirmed.  MorviUe  v.  Afnerean  Trad  Sod- 
<fy,  25  R.  40. 

12.  Necessity  of  an  oath.  —  Arbitra- 
tors not  being  sworn,  whole  proceeding  is 
void.     Camb9  v.  Little,  40  D.  207. 

Under  New  Jersey  statute  arbitrator  must 
be  sworn  before  he  acts,  in  all  cases,  whether 
fnbmission  is  made  by  rule  of  court  or  not. 
Imite  T.  Fiagg,  69  D.  580. 

If  he  is  not  sworn  before  he  acta,  his  award 
is  void,  and  a  judgment  thereon  ¥rill  be  re- 
versed.     Ibm 

Oath  oi  arbitrator  is  prerequisite  to  juris- 
diction, and  cannot  be  waived.     lb. 

His  omission  to  be  sworn  may  be  pleaded 
IB  avoidance  of  award.     2b. 

In  New  York,  failure  of  arbitrator  to  take 
oath  as  prescribed  by  statute  is  an  irregular- 
ity which  may  be  waived,  but  in  absence  of 
sach  waiver,  court  may  set  aside  award. 
Dof  Y.  Hammond,  15  R.  522. 

18.  Hotioe  of  time  and  place  of  hear- 
ing.* —  Failure  of  arbitrators  to  ffive  notice 
to  one  or  both  of  the  parties  oz  time  and 
place  of  their  meeting  makes  award  invalid 
sod  void.  Bmery  ▼.  Ovoini^  48  D.  680;  Bl- 
mtndor/Y,  BarrU,  35  D.  587;  Conger  v.  Dean^ 
66D.  d3. 

Notiee  of  time  and  place  of  hearing  may 
be  waived  by  party  to  award,  and  notice  to 
smpire  tbat  he  will  not  attend  is  a  waiver  of 
ioch  notice.  Oraham  ▼.  Orakam,  49  D.  557. 
If  arbitrators  examine  books  of  one  party 
withcnt  notice  to  and  in  absence  of  other 
party,  and  without  proof  of  correctness  of 
statements  and  entries  in  books,  and  found 
their  award  thereon,  award  is  null  and  void. 
Xner^  ▼.  Owingt,  48 D.  580. 

14.  Tli«  hearing,  generally.  —  Where 
matter  is  referred  to  arbitrators,  decision  of 
majority  of  whom  is  to  be  final,  they  cannot 
set  separately,  but  must  meet  and  act  jointly. 
Mooi^  V.  JSufing,  I  D.  195;  Blm  ▼.  hay,  4  D. 
738. 

Arbitrators  must  pass  on  all  that  was  par- 
ticularly referred  to  them,  but  award  need 
not  specify  each  particular;  it  is  sufiicient  if 
zeneni  result  show  that  every  matter  re- 
ferred most  have  been  considered  and  de- 
cided.    BlaekUdge  ▼.  SimpBoa,  2  D.  614. 

Arbitrators  are  to  decide  according  to 
their  own  opinion  of  equity  and  conscience, 
and  are  not  liound  to  observe  any  precedents 

*  As  to  the  rlrht  to  an  opportunity  to  be  heard, 
see  aoM^  U  D.  Ml-fiM. 


or  positive  rules  of  law.    Joeeiyn  v.  Dotmel, 
14  D.  753. 

Arbitrators  may  be  witnesses  st  hearing 
of  evidence  before  themselves,  and  parties 
cannot  object.  Oraham  v.  Oraham,  49  D. 
557. 

1 6 .  Powers  of  the  arbitrators.  —  Arbi- 
trator to  locate  division  line  does  not  exceed 
his  powers  by  ststing  means  by  which  he 
located  line.     Stewart  v.  Caas,  42  D.  534. 

Arbitrators  may,  before  award  is  made  up 
and  delivered,  keep  case  oj^n  for  considera- 
tion or  further  proof  and  mvestigation,  but 
after  they  have  made  up  and  delivered 
award,  their  power  is  at  an  end;  they  cannot 
recall  case  and  reinstate  it  before  them.  BiA' 
kr  V.  Boyles,  51  D.  697;  Woodbury  v.  Northy, 
14  D.  214. 

Arbitrators  ezamming  witnesses  in  absence 
of  party  will  justify  him  in  abandoning  ref- 
erence and  demanding  a  rescission;  but  if  he 
continues  to  take  part  in  proceeding  after 
fact  comes  to  his  knowledge,  it  is  a  waiver 
of  irre^larity.  8maU  v.  Triekey,  66  D.  255. 
Arbitrators  are  not  bound  to  follow  strict 
rules  of  law,  or  even  what  they  deem  to  be 
such,  unless  it  be  condition  of  submission 
that  they  shall  do  so;  and  when  there  is  no 
such  condition,  courts  will  never  set  aside 
award  or  refuse  to  enforce  it  because  arbitra- 
tors have  not  followed  strict  le^al  ililes  in 
hearing  and  decidin^K  case,  unless  it  be  shown 
that  uereby  manifest  injustice  has  been 
done.     Bemelee  v.  HaU,  76  D.  140. 

Arbitrators,  in  awarding  damages,  have 
more  extended  powers  than  a  court  of  law, 
and  powers  more  like  those  of  court  of  chan- 
cery. They  may  award  that  payment  be 
made  at  future  day,  and  by  installments, 
and  may  clog  its  payment  by  requiring  per- 
formance of  conditions  by  other  party  before 
any  payment  at  all  be  made.    lb. 

10.  Appointment  of  umpire.  —  At 
common  law,  appointment  of  an  umpire  be- 
tween arbitrators  may  be  by  paroL  Ebnen^ 
dorfv.  Harris,  85  D.  587. 

Umpire  must  be  appointed  in  writing, 
where  submission  is  nmde  under  statute, 
ib. 

17.  Powers  and  duties  of  umpire.  — 
Umpire  is  bound  to  examine  witnesses  only 
when  parties  request  or  demand  it.  Oraham 
V.  Oraham,  49  D.  567. 

He  is  not  bound  to  examine  witnesses 
after  evidence  has  been  heard  by  arbitrators, 
even  though  parties  request  it.     lb. 

18.  When  umpire  must  act  with  ar- 
bitrators. —  By  terms  of  submission,  the 
two  arbitrators,  if  they  were  unable  to 
agree,  were  to  call  in  a  third,  decision  of 
any  two  of  them  to  be  final.  Third  arbitra- 
tor was  called  in,  who,  with  one  of  the 
others,  made  the  award,  without  rehearing 
of  parties.  Held,  that  failure  to  have  re- 
hearing upon  due  notice  to  parties  rendered 
award  mvaiid.     Day  v.  Hammomdt   15  ^ 


Detcriptun  of  note  in 
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622.  Compftre  ffavm  t.  WinmmmmM  Co., 
87  D.  723. 

DiBtinotion  between  fnbmiasion  to  erbi- 
traton  with  power  to  refer  to  nmpire  and 
Bubmiasion  with  aothority  to  choose  another 
to  act  with  them,  stated.  Baven  v.  FTin- 
nidmmet  Co.,  87  D.  723. 

19.  Oompennation  of  arbitrators.  — 
Arbitrator  can  recoyer  reasonable  compen- 
sation  for  his  services  without  express  prom- 
ise.    Bmman  y,  Hapgood,  43  D.  663. 

Each  arbitrator  may  sne  alone  for  his 
compensation,  and  it  seems  that  he  must  do 
so.    76. 

Non-joinder  of  other  parties  to  submission 
in  action  by  arbitrator  against  one  of  the 
parties  for  his  compensation  can  be  taken 
advantage  of  only  ny  plea  in  abatement 
76. 

Arbitrator  who  has  so  misconducted  that 
his  award  is  rendered  unavailing  cannot  re- 
cover for  hia  servioea.  Bever  ▼.  Brown,  41 
a.  118. 


n.  ThB  AwA&D^  A9D  BOW  EnFOBOSD. 

20.  Form  and  ■afflciency ,  generally. 

^Award  of  payment  of  a  sum  of  money,  writ- 
ten on  back  of  arbitration  bond,  muat  be 
taken  to  aettle  all  matters  therein  sub- 
mitted.   DooUUUy.  Maleam,  31  D.  671. 

21.  ^What  is  an  award.  —  Court  of 
chancery  having  directed  an  issue,  parties 
agreed  to  waive  trial  by  jury,  and  to  sub- 
mit question  to  certain  persons  mutually 
chosen  by  them,  whose  report  should  be 
osrtified  to  chancellor  in  lieu  of  a  verdict. 
Heid,  that  court  must  consider  report  an 
award,  to  be  governed  by  same  rules  and 
principlea  which  prevail  in  cases  of  awards. 
PkoMttita  V.  7?0M,  1  D.  449. 

22.  The  requinite  certainty.  —  Award 
must  be  final,  certain,  and  conclusive.  CoQ' 
mi  V.  Hwd,  26  D.  148. 

Where  award  directed  that  defendant 
should  give  an  indorser  "as  per  agreement 
submitted  to  the  arbitrators  and  acknowl- 
edged by  the  parties,"  although  it  may  be 
susceptible  of  being  made  certain  and  good 
by  reference  to  agreement  to  which  it  re- 
lates, yet  there  being  no  sufficient  averment 
in  declaration  by  which  defect  is  cured,  both 
declaration  and  award  are  bad.  Walsh  v. 
OOmwr,  6  D.  602. 

Award  that  party  shall  have  land  secured 
to  him,  or  have  its  value  in  money,  at  his 
election,  is  not  certain  and  final,  unless  time 
in  whidi  to  elect  is  limited,  and  value  of 
land  in  money  ascertained.  CoghiU  v.  Nord, 
26  D.  148. 

Award  of  certain  sum  to  be  paid  annually 
dnrinff  life  of  plaintiff  ia  not  objectionable  on 
gronx^  that  it  ia  uncertain  or  unreaaonable, 
when  made  aa  damagea  for  breach  of  con- 
tract to  anpply  plaintiff  with  board,  fire, 
lights,  and  housekeeping  during  lifeu  Berne- 
k4  ▼.  MaiU  76  D.  14& 


as  "the 
uncertain,   if  note  can  bt 
identified  by  extrinaic  evidenoe.     Bmtenfi 
V.  Orwer,  09  D.  196. 

Award  that  defendanta  have  right  to  keep 
up  and  maintain  their  dam  at  certain  heigbt» 
and  to  keep  thereon  flash-boards  tvelv* 
inchea  wide,  at  all  times  ezoept  in  time;*  of 
*' freshet, "is  bad  for  uncertainty,  the  wcrd 
"freshet "so  varying  in  its  meaning  as  to 
necessitate  constant  litigation.  JJotria  t. 
Social  M/g,  Co.,  IJ  R.  224. 

28.  and  finality.  —  Awards  most 

be  final,  so  as  to  end  litigation.     Cox  v.  Jog- 
ger, 14  D.  522;  Smith  v.  PoUer,  65  D.  98. 

Award  that  leaves  anything  for  future  ad- 
juatment^  otherwiae  than  by  computation  of 
measurement,  cannot  be  sustained.  OogkUl 
V.  Hord,  26  D.  148. 

Award  is  not  the  less  certain  and  final  bt- 
oause  arbitrators  refer  to  report  previoustj 
made  by  commissioner  in  chancery,  and  de- 
clare in  general  terms  their  concnrrenoi 
with  it,  instead  of  specifying  particnlatB  or 
substance  thereof  in  award;  nor  because  tbey 
submit  to  court  propriety  of  their  award  ia 
point  of  law,  and  aa  a  guide  for  oonrt  in  de- 
ciding upon  it,  atate  grounds  and  reaaoos 
thereof.     Bnckhouae  v.  hunter,  4  D.  628. 

Award  is  not  final,  though  signed  and 
sealed  and  read  to  partiea,  where  the  arbi- 
trators retain  award  in  their  own  hand% 
with  view  of  bearing  any  objections  that 
partiea  might  make,  and  weighing  and  de- 
ciding them.  Byart  v.  ThooffMon^  37  D. 
680. 

Award  made  in  punmanoe  of  submission, 
final  in  its  character,  completed  by  signaiure 
of  arbitratora,  published  to  parties,  aiul 
ready  for  delivery,  ii  complete  and  final,  aad 
authority  of  arbitratora  ia  then  ended.  Pol- 
lard  V.  LumfJdn,  62  D.  128. 

24.  and  mutuality. — The  mean- 
ing of  rule  that  award  must  be  mntnal  is, 
that  thing  awarded  to  be  done  ahall  be  final 
discharge  of  all  future  daima  by  party  in 
whose  uivor  award  ia  made  against  the  other 
for  cause  submitted.  BorreUs  ▼.  PaUermm, 
1  D.  676t  Blackledge  v.  Simpnn,  2  D.  614. 

Award  ia  mutual  if  it  directa  payment  ci 
specific  aum  by  one  party  to  another  withoot 
directing  latter  to  execute  release,  or  do  au/ 
other  act.     DooliUle  ▼.  Maleom,  31  D.  671. 

25.  All  the  arbitrators  must  join  in 
the  award.*  —  Award  of  arbitrators  mads 
by  less  than  all  of  them  ia  void,  where  there 
ia  no  proviaion  in  aubmisaion  for  award  by 
lesa  than  all.  NtttkUm  v.  Oridley,  56  D. 
378;  Towne  v.  Jaquith,  4  D.  84;  Orem  v. 
MiUer,  6  D.  184;  PaUersonY.  Leamti,  10  D.  9S. 

Rule  ia  difierent,  however,  where  the  sub- 
mission ia  of  pubUo  nature.  In  anch  a^ 
power  may  be  conaidered  joint  and  several, 
and  majority  may  perform  act  delegated 

*  Award  by  majority,  when  and  how  may  bt 
made,  see  note,  1 1>.  a(»-202. 
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PaUermm  r.  LnmU^  10  D.  08;  Qrunk  ▼.  Mil- 
ier,  5  D.  184. 

28.  Award  must  follow  ■abmiBsioxi. 
—  Awaxd  moat  conform  to  •ubmiaaion. 
Joknmm  y: Noble,  38  D.  485. 

Awaxd  npon  matters  not  submitted  is  void. 
Cmrd  ▼.  WaUace^  32  D.  85. 

Where  submission  includes  "  all  accounts 
and  other  matters  re8pectin||  property  of 
every  nature  whateyer,  award  neea  not  be 
ooofioed  to  matters  between  parties  as  indi- 
▼iduala,  bat  may  include  matters  between 
them  as  guardiana  and  tmstaes.  King  y. 
Cook,  4  D.  715. 

27.  What  awards  are  valid.  ^  It  is 
no  objection  to  an  award  that  it  was  drawn 
op  by  <»anael  of  party  in  whose  favor  it  was 
given.     Moore  v.  Ewing,  1  D.  195. 

Where  submission  was  to  A  and  B,  and 
if  they  could  not  agree,  "they  are  empowered 
to  choose  an  umpire,"  an  award  signed  by 
A  and  B  and  umpire  is  valid.  King  v. 
Cfook^  4  D.  715. 

Award  is  not  invalid  because  unjust  or 

contrary  to  law.     Curdr.  Wallace,  32  D.  85. 

Reservation  of  power  to  reconsider  charge 

againat    plaintiff   does  not  vitiate   award. 

Byan  t.  Thamywn,  ZJ  D.  680. 

Award  made  upon  parol  submission  is 
binding  at  common  law  and  in  Wisconsin, 
although  statutes  have  provided  for  submis- 
sions to  arbitration,  which  require  agreements 
therefor  to  be  m  writing.  Winnie  v.  Elderldn, 
52  D.  159. 

28,  What  awards  are  invalid.^ 
Award  which  is  repugnant  is  invalid,  as 
where  arbitrators,  authorized  to  determine 
whether  B  has  ri^ht  to  use  of  meeting-house 
with  A,  first  decide  that  neither  party  has 
any  right  to  its  use,  and  then  that  each  party 
shall  enjoy  an  equal  use  alternately.  Curd 
▼.  Wallaee,  32  D.  85. 

Award  not  in  writing  may  be  good  unless 
it  involves  title  to  real  estate,  but  if  it  does 
inrolve  such  title  it  is  void.  Fhilbrick  v. 
Prtbte,  36  D.  718. 

Award  made  after  death  of  one  of  lessors 
of  plaintiff^  in  action  of  ejectment,  is  void, 
for  power  of  arbitrator  is  determined  by 
death  of  any  of  the  parties.  WhUfitU  v. 
WhUfiM,  47  D.  350. 

Award  showing  entire  disregard  of  equita- 
ble considerations,  which,  if  entertained, 
would  have  led  to  different  result,  is  void  if 
terms  of  submission  provided  that  arbitra- 
tors should  decide  upon  equitable  as  well  as 
upoQ  legal  grounds.  PreecoU  v.  Fellows,  77 
P.  762. 

Where  party  to  award  claims  sum  before 
arbitrators  for  which  he  has  no  just  claini, 
and  for  which  he  ought  to  have  known  he 
had  not,  his  evidence  before  arbitrators  is 
f raadnlent,  and  avoids  award  at  law.  Chani' 
hen  V.  Crook,  94  D.  637. 

As  between  parties  to  award,  any  advan- 
tage obtained  by  one  of  them  by  fraud  ren- 


ders it  voidable  at  election  of  the  others,  if 
made  within  reasonable  time.     lb. 

29.  Awards  valid  in  part  and  wold 
in  part.  —  An  award  is  not  valid  where  it 
is  beyond  scope  of  submission,  but  may  be 
valid  in  part  and  void  in  part.  Cox  v.  Jag^ 
get,  14  D.  522;  Band  v.  Mather,  59  D.  131; 
WhUeherY.  r  AiVcAer,  6  R.  486. 

Award  may  be  sustained  in  part  and  set 
aside  in  part,  where  portions  of  it  only  are 
bad  for  mistake,  and  it  is  not  attacked  on 
ground  of  fraud,  and  subject-matter  is  in  its 
nature  divisible.  Muldrow  v.  Norrie,  56  D. 
313. 

Where  part  of  award  is  good  and  part 
void,  whole  will  be  treated  as  void  if  void 
part  and  the  good  part  are  so  oonnected  that 
justice  might  not  be  done  by  permitting  lat- 
ter to  have  effect.  PUlbrich  v.  Preble,  36  D. 
718;   Whiicher  v.  Whitcher,  6  R.  486. 

80.  Construction  and  effect  of 
awards.  —  Every  reasonable  intendment  is 
to  be  made  to  support  judgment  of  arbitra- 
tors.    Bemelee  v.  Hall,  76  D.  140. 

Awards  should  be  fairly  and  liberally  oon- 
strued,  with  a  view  to  give  them  effect,  and 
to  accomplish  the  ends  of  justice  and  the 
intentions  of  the  parties.  Bancroft  v.  Orover, 
99  D.  195. 

If  that  to  which  objection  of  uncertaint] 
is  made  can  be  ascertained  by  context,  ob- 
jection shall  not  prevaiL  BorreUe  v.  Patter 
eon,  1  D.  576. 

Right  to  dower,  until  legally  assigned,  ii 
right  resting  in  action  only.  An  aware 
against  claimant  may  extinguish  it  Cox  v 
Jagger,  14  D.  522. 

Awsfd  cannot  operate  aa  conveyance  o( 
realty,  but  it  may  estop  the  party  against 
whom  it  was  rendered  from  disputing  the 
title  of  his  adversary,     lb. 

If  two  parts  ol  award  are  irreoon9llable, 
the  first  prevails,     lb. 

Award  in  general  terms  that  include  all 
matters  submitted,  without  specific  mention 
of  anv  particular  matter  or  all  mailers  as 
passed  upon,  is  sufficient,  and  is  to  be  con* 
strued  as  including  all  matters  submitted. 
Bancroft  v.  Orover,  99  D.  195. 

31.    Conclusiveness. — Award  is  con* 
elusive  upon  all  facts  submitted;  and  where 
subject  of  submission  is  parol  contract,  sucl 
contract    is  merged    in   award  and  extin 
guished.     CurUy  v.  Dean,  10  D.  140. 

Fair  and  impartial  judgment  of  referees  i 
conclusive,  both  upon  law  and  facts  of  mal 
ters  submitted  and  decided,  in  case  referee 
themselves  have  placed  no  limit  upon  exe/ 
cise  of  power  conferred  by  submission.  ./bVy 
son  V.  Noble,  38  D.  485. 

Award  is  evidence  of  every  fact  d^oi/iiji 
of  which  is  clearly  implied  in  such  ATf^d, 
although  not  expressly  stated  to  ha\  ^  Jxjen 
decided.     Sfiackel/oi-d  v.  Purkrt,  12  T    'i22. 

Award  perforuicd  will  be  sutlicieut  )  ur  to 
action  for  maLtcra  submitted  and  pasa  i-  npon 
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sntil  it  !■  regnUrlj  let  aside,  and  in  collat- 
eral action  its  iraliditj  eannot  be  attacked  bj 
alleging  fraud  in  party  obtaining  it.  BuUdty 
T.  Stevfari,  2  D.  67.  * 

After  tabmission  of  all  demands  in  con- 
troyersy  between  parties,  and  final  award, 
one  of  the  parties  cannot  be  relieved  as  to 
claim  which  he  forgot  to  lay  before  arbitra- 
tors. McJimaey  v,  Truierae,  18  D.  431.  &  P., 
ChapUne  ▼.  Ovenerr%  dO  D.  604. 

Submission  of  Uw  indndes  sobmisston  of 
rules  of  evidence,  and  decision  «i  Mf erees  is 
as  conclusive  in  relation  thereto  M  in  rela- 
tion to  any  other  matter  of  law  or  fact  sub- 
mitted.   Johruon  v.  Nohie,  38  D.  486. 

Submission  in  manner  different  from  that 
required  by  code  may  be  regarded  as  means 
mutually  adopted  by  parties  for  amicable 
settlement  of  their  didiculties,  and  should 
have  force  and  effect  of  settlement  made  by 
parties  themselves.  In  such  a  case,  if  there 
18  failure  to  comply  with  agreement  to  sub- 
mit or  with  terzns  of  award,  remedy'  is  by 
aclion  either  on  agreement  or  award.  And 
award  may  be  set  up  as  defense  to  action 
prosecuted  for  matter  therein  settled.  Ccm- 
ger  v.  Dean,  66  D.  93. 

Where,  under  contract,  house  is  to  be  con- 
structed in  workman-like  manner,  but  work 
is  in  fact  executed  in  defective  and  unwork- 
man-like  manner,  and  upon  its  completion, 
and  before  defects  are  apparent,  referees  are 
appointed  to  fix  valuation  upon  work,  award 
made  by  them  is  not  conclusive,  and  in  action 
by  builder  or  his  assignee  to  recover  valua- 
tion thus  fixed,  owner  of  house  is  entitled  to 
just  compensation  for  such  defects  before 
any  amount  is  decreed  to  builder  on  his  con- 
tract.   Ifuge  T.  Bo$9eaux,  76  D.  189. 

Award  establishing  boundary  line  between 
estates  of  ailjacent  proprietors,  under  sub- 
mission for  that  purpose,  is  conclusire  upon 
parties.  Thayer  v.  Bacon,  80  D.  59;  Siewart 
Y,  Caas,  42  D.  534. 

Alabama  statute  makes  award  conclusive 
and  final  in  courts  of  law,  "unless  the  arbi- 
trators are  guiltv  of  fraud,  partiality,  or 
corruption  in  making  it"  But  it  does  not 
affect  right  of  party  to  go  into  equity  for 
any  relief  which  it  is  authorized  to  grant. 
Kor  does  statute  give  award  any  more  con- 
clusive effect  than  it  does  to  common-law 
judgments.  Therefore,  any  relief  which 
equity  will  |pant  against  judgment  will  be 
granted  against  award  and  statutory  judg- 
ment.    Chambers  v.  Crook,  94  D.  637. 

82.  Entering  Judgment  on  an 
ftw&rd.  —  Although  consent  of  parties  can- 
not give  jurisdiction  to  court  of  equity,  yet, 
after  injunction  improperly  granted,  if 
parties  refer  all  matters  in  dispute  between 
them  in  that  suit  to  arbitrators  mutually 
chosen,  consenting  that  their  award  may  be 
made  decree  of  court,  such  consent  is  bind- 
inff;  whole  case,  including  question  of  law, 
bemg  thereby   transferred    from   court  to 


arbitrator!.      BriMtmm   r,    ffumltr^  4   D 
628. 

Award  of  arlritrators  nnder  PennaTlyanis 
statute  of  1810,  after  being  retuxied  to  of- 
fice of  prothonotary  of  court  of  ooaunoa 
pleas,  and  after  en^  of  "judgment  sis'* 
thereon,  is  as  conclusive  as  any  other  judg- 
ment of  that  oourt,  if  provisioiia  of  that 
statute,  which  confer  jurisdiction  apon  arbi- 
trators, have  been  complied  with.  ITentm/ 
T.  Pawfmg,  26  D.  317. 

If  record  show  that  parties  agreed  npos 
arbitrators,  and  that  both  parties  vere  pre- 
sent when  time  was  fixed  for  meeting  of 
arbitrators,  requirements  of  statute  as  tc 
residence  of  arbitrators,  and  notice,  etc, 
need  not  be  shown  to  have  been  obeyed.    /& 

Variance  in  amount  between  such  judg- 
ment and  execution  which  appears  to  have 
been  issued  thereon  is  no  objection  to  ad- 
missibility of  record  of  judgment  in  actioo 
on  it.     lb. 

Award  against  one  railroad  oompany  is  no 
bar  to  action  against  another  company,  for 
injury  caused  to  passenger  through  negli- 
sence  of  both,  where  award  is  retarned 
into  court,  in  compliance  with  terms  of  snb- 
mission,  and  it  is  still  pending  there  without 
judgment  havinff  been  enterod  thereon,  al- 
though costs  of  arbitration  were  paid  by 
compauy  against  whom  award  was  made. 
Todd  V.  Old  Colony  eU.  R.  R,  Co,,  80  D.  49. 

88.  Actions  npon  awards.  —  Declara- 
tion need  only  state  so  much  of  award  as  is 
necessary  to  show  plaintiff's  daim.  Doo- 
little  V.  Maloom,  31  D.  671. 

It  need  not  aver  that  arbitrators  were 
sworn.     Browning  v.  Wheeler,  35  D.  617. 

Nor  set  out  the  whole  award.  Byanw. 
Thompson,  37  D.  68a 

Nor  aver  delivery  of  award.     Bk 

Execution  and  aelivery  of  award  depend 
upon  evidence  when  question  is,  whether 
award  of  prior  or  that  of  subsequent  date 
shall  prevail;  and  in  such  case,  demorrer  to 
declaration  on  prior  award,  on  gronnd  that 
there  is  "no  such  award,"  cannot  be  sns- 
tained.     /&. 

Statute  of  limitations  does  not  hmr  aetioa 
upon  award  at  common  law,  though  made 
upon  parol  submission,  award,  and  not  sub- 
mission, being  proper  foondation  of  action. 
Rank  v.  Hill,  37  D.  483. 

Action  by  administrator  upon  award  in 
favor  of  intestate,  after  his  death,  cannot  be 
maintained  in  behalf  of  intestate's  assignee 
of  claim,  agreement  to  submit  containing  do 
provisions  authorizing  intestate's  assignee,  or 
other  representative,  to  act  in  hia  behalf  or 
iu  his  name  in  prosecution  of  this  daim  lie- 
fore  arbitrators,  and  adminUtra.tor  having 
taken  no  part  in  the  proceedings.  Afooers  v. 
Allen,  58  D.  700. 

34.  Suits  for  spedflc  i>erfonnanoe. 
—  Award  of  arbitrators  under  cohiummi-Uw 
submission   determining    bvoadary  line   is 


«oiro«M 

MndouTe  betwoon  partMt,  and  court  ol 
equity  will  compel  specific  ezecntion  of  fiich 
awud.    DamB  ▼.  Haoard^  16  D.  637. 

If  paztMo  Babmit  two  interfering  daims 
to  arbitrmtioiiy  and  it  happens,  after  award 
ii  made,  that  one  of  the  parties  had  no 
power  over  principal  part  of  interfering 
claim  submitted  by  him,  court  of  equity 
will  not  enforce  award  in  his  favor;  and  so 
alao^  if  he,  after  award,  parts  with  part  of 
interference  which  was  awarded  in  &vor  of 
other  party.     Payne  v.  Moore,  4  D.  689. 

Eqnity  will  refuse  to  enforce  performance 
of  award  when  injury  or  damage  which 
party  will  ametain  by  non^performance  is 
capable  6t  being  exactly  measured,  and 
complete  redress  can  be  afforded  at  law. 
Kirhi^  T.  FIke,  62  D.  768. 

Jonadiction  of  equity  to  grant  specific 
perf(»inaaoe  of  awara  is  not  Mrred  by  fact 
that  complainant  might  successfully  main- 
tain action  at  law  thereupon.  If  verdict  at 
kw  could  not  give  him  all  that  it  was  oV 
ject  of  award  to  give  him,  equity  should 
decree  its  specific  performance.     lb. 

Parties  were  engaged  in  tanning  business, 
and  disagreeing,  submitted  their  accounting 
to  arbitratioii.  By  award,  complainant  was 
to  reoeiTo  one  balf  of  skins  in  yard,  one  half 
of  leather,  and  use  of  one  half  of  vats.  Held, 
that  court  of  law  could  not  afford  full  com- 
pensation, as  it  could  not  look  to  profits  he 
might  deriTe  from  his  business,  nor  loss  he 
aught  sustain  because  of  other  party's  fail- 
ue  to  perform  in  specie.    lb, 

nL  iMrBAGHMiirr  of  thx  Aw  abb. 

85.  Szceptions  to  the  ftwarcU  gen- 
erally. —  There  are  two  modes  of  taking 
exception  to  award;  one,  by  what  appears 
ea  face  of  award  itself,  as  that  it  does  not 
comply  with  requisites  of  law  for  constitut- 
ing good  award;  second  may  be  for  matters 
extraneous  to  award,  as  for  misbehavior  of 
arbitrators.    Blackkdg%  t.  Simpwn,  2  D.  614. 

Either  party  may  exoept  to  award  on 
CRmnd  of  mistake,  though  statute  provides 
tor  exceptions  to  awards  only  on  ground  of 
traad  or  corrnption  in  arbitrators,  where, 
while  case  is  pending  in  court,  rale  refer- 
ring ease  to  arbitrators  is  made  by  order  of 
court  with  consent  of  parties,  which  rule 
provides  for  exception  to  award  on  ground  of 
traad,  accident,  or  mistake,  and  that  arbi- 
trators be  guided  by  rules  laid  down  in  stat- 
ute for  regulation  of  arbitrators;  and  in 
•obiequent  submission  of  same,  and  addi- 
tional matters,  parties  adopt  both  rule  of 
court  and  statute  to  control  arbitration;  for 
from  rule  of  conrt  and  submission  it  will  be 
coododed  that  parties  intended  tiiat  arbi- 
trators should  be  guided  in  their  proceedings 
by  itatnte,  but  that  award  might  be  ex- 
cepted to  on  ground  of  "fraud,  accident,  or 
inittake.-  8.  C.  JL  £L  Co.  v.  Moort,  73  D. 
77S. 
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86.  Kotion  to  set  asids.  —Motion  to 
vacate  or  modify  award  should  be  made  at 
some  special  term  after  publication  of  award, 
and  before  next  regulur  term;  but  if  made 
at  such  term,  it  is  in  time  to  save  party's 
right    8mUh  ▼.  CtUler,  26  D.  58a 

Award  may  be  set  aside  on  motion,  under 
California  practice,  judgment  thereon  being 
in  fieri  at  time  of  making  motioiL  Muldrow 
V.  ITorrii,  66  D.  813. 

Where,  bv  provisions  of  submission,  fees 
of  counsel  for  plaintiff  are  to  be  deducted 
from  amount  awarded  to  plaintiff^  and  are 
to  be  paid  by  defendant  cureotly  to  attor- 
neys, latter  are  not  neoessary  parties  to  m<^ 
tion  to  set  aside  award,  nor  to  writ  of  error 
to  judgment  upon  motion.  8,  C  J?,  it  Co. 
▼.  Moore,  73  D.  778. 

87.  Grounds  far  impeflushment,  gen- 
erally. *-*  When  arbitrators  are  constituted 
bv  parties  judges  of  law,  facts,  and  equity 
ox  case,  their  award  will  not  be  annulled  if 
it  appear  that  it  is  within  terms  of  submis- 
sion, fairly  construed,  and  furnishes  rule 
sufficiently  certain  to  define  and  limit  rights 
of  parties,  and  under  which  those  rights  may 
be  enforced,  *-  no  mistake  of  law,  or  of  any 
material  fact  appearing  on  face  of  awurd,  or 
by  admission  of  arbitiutors,  nor  any  partial- 
ity or  corrupt  conduct  on  their  part,  or  mis- 
behavior in  the  parties,  being  pretended. 
Harrii  v.  Sodal  Mfg.  Co,,  6  R.  649. 

Court  will  not  set  aside  award  except  for 
misbehavior  of  arbitrators,  such  as  ^[rotts  par- 
tiality, collusion,  or  fraud,  or  for  mistake  by 
which  award  is  made  to  operate  in  way  they 
did  not  intend,  or  for  some  mistake  ap- 

rBut  on  face  oi  award.  Kvidence  will  not 
admitted  to  show  that  arbitrators  have 
erred  in  judgment,  either  as  to  law  or  fact, 
where  such  judgment  is  free  from  imputa- 
tion of  fraud  or  partiality.  Aiken  v.  ^olan, 
2  D.  660;  Jocelun  v.  Donnel,  14  D.  753. 

Award  is  to  be  set  aside  only  for  plain  and 
palpable  error  in  matter  of  fact  or  of  law, 
and  not  for  suspicion  of  error.  MeCcUnumi 
V.  WhUaker,  23  D.  102. 

Court  has  power  to  vacate  award  for  cor- 
ruption, fraud,  miscondnct,  or  misbehavior, 
or  to  modify  it  for  miscalculation,  imperfec- 
tions in  form,  or  where  it  is  beyond  submis- 
sion.   Smiih  V.  Cutler,  25  D.  580. 

Awards  will  be  set  aside  for  fraud,  mis- 
take, or  accident,  in  equity,  in  absence  of 
statutes.  MtUdrow  t.  Norris,  56  D.  313; 
^and  V.  Rfdington,  38  D.  475. 

Awards  cannot  be  impugned  for  extrinsic 
causes,  other  than  partiality,  corruption,  or 
gross  misbehavior.  Brror  of  judgment  on 
part  of  arbitrators  is  not  a  ground  for  va- 
cating award.  Bumpau  ▼.  Webb,  29  D. 
274. 

Error  in  application  of  rules  of  evidence 
does  not  alone  constitute  valid  reason  foi 

*  For  what  causes  an  award  may  he  impeached 
see  notes,  u  i>.  764, 7»;  26  ft.  tf, «. 
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letting  aside  award.    Johnaon  t.  Noble,  38 
D.  486. 

When  arbitrators  snbmit  a  question  of 
law  to  ooort,  it  is  obvious  tbey  intend  to  be 
bonnd  by  law;  and  if  it  appears  that  they 
have  decided  contrary  to  law,  then  award 
does  not  express  their  real  judgment. 
Knighi  v.  Wilder,  48  D.  660. 

Award  will  not  be  set  aside  because  arbi- 
trator had  formerly  been  counsel  in  another 
action  for  party  in  whose  favor  he  makes 
award,  although  this  fact  was  not  known  to 
unsaccessful  party  or  his  counsel,  in  absence 
of  evidence  of  intentional  concealment  of 
fact     Goodrich  v.  HuJbert,  25  R.  60. 

88.  Mistake.  —  To  authorize  setting 
aside  of  award  for  mistake  by  arbitrators, 
either  of  law  or  fact,  mistake  must  appear 
on  its  face;  or  if  they  will  certify  principles 
on  which  they  decided,  oourt  will  set  aside 
award  if  they  appear  to  have  acted  under 
mistake.  PleasanU  v.  Ros8,  1  D.  449;  HeuiU 
V.  StcUe,  14  D.  269;  Muldrow  v.  Norris,  56 
D.  313;  8,  a  B.  R.  Co.  v.  Moore,  73  D.  778. 

Award  showing  on  its  face  palpable  mis- 
take of  law  or  fact  may  be  impeached;  but 
such  mistake  cannot  be  shown  by  extrinsic 
proof.  Bwnpass  v.  Webb,  29  D.  274;  Pleas- 
arUa  v.  Boss,  1  D.  449. 

In  a  case  of  general  submission,  award 
founded  in  mistiSce  of  law  of  arbitrators  is 
for  that  reason  impeachable.  HeuiU  v.  StaU, 
14  D.  259. 

But  court  will  not  interfere  to  set  aside 
award  on  ffround  of  arbitrators  having  mis- 
taken law  m  doubtful  case.  Ron  v.  Owrton, 
2  D.  652. 

Unless  in  case  of  miscalculation,  court 
cannot  modify  award  affecting  its  merits. 
Smith  V.  (htOer,  25  D.  680. 

Mistake  in  award  in  reciting  date  of  sub- 
mission does  not  invalidate  award.  Byars 
V.  TJiompaon,  37  D.  680. 

Evidence  that  one  of  two  arbitrators,  after 
his  authority  had  ceased,  upon  reflection, 
came  to  conclusion  that  principles  by  which 
he  was  governed  should  have  led  him  to 
different  result,  is  not  sufficient  of  itself  to 
set  aside  award  on  ground  of  alleged  mis- 
take, where  such  mistake  does  not  appear 
on  face  of  award,  or  from  any  paper  or  docu- 
ment connected  with  or  referred  to  in  it, 
and  all  mistake  is  denied  by  other  arbitrator. 
Pollard  V.  Lumpkin,  52  D.  128. 

It  seems  that  arbitrator  should  not  be 
allowed  to  impeach  his  award  eight  days 
after  it  has  been  rendered.  8.  C,  R,  R,  Co. 
V.  Moore,  73  D.  778. 

Award  will  be  relieved  against  in  equity . 
for  mistiike  of  law  by  arbitrators,  whereby 
they  allowed  greater  sum  than  should  have 
been  awarded.     Davis  v.  Cilley^  84  D.  85. 

Mistake  in  item  of  award  will  be  corrected 
in  equity,  without  setting  aside  entire  award, 
where  amount  of  error,  although  not  ap- 
parent upon  face  of  award,  is  clearly  estab- 


lished by  sama  avidence  which  ahowa  emr 
itself,  and  court  can  distinctly  aee  tiiat  at 
injustice  can  be  done  by  oorreetioa.     lb. 

Testimony  of  arbitratora  ia  admlaaiUs  to 
impeach  award  for  mistaka^     /&. 

Award  will  not  be  vacated  on  ground  ef 
mistake,  alleged  by  party  movin^^  to  vacate  to 
have  been  made  by  him  in  his  toatiinooy  oa 
hearin|^  in  respect  to  matter  to  which  his 
attention  was  distinctly  called.  Baticrqfi  v. 
Orover,  99  D.  195. 

39.  Fraud  or  cormptioii.  —  Award 
which  appears  from  direct  evidence^  or  fnua 
state  of  nets  shown  to  court,  to  have  beea 
influenced  by  dishonest  motivee  or  recklssi 
disregard  of  justice,  will  not  be  aided  ia 
equity.    Bumpass  v.  Webb,  29  D.  274. 

Award  will  be  set  aside  in  equity  for  par- 
tiality or  corruption  of  arbitnLtora,  or  per- 
haps where  party  knowingly  haa  presented 
fictitious  claim.   Sfmerson  v.  udali,  37  D.  604. 

Award  will  be  set  aside  when  it  was  for 
larger  sum  than  was  claimed,  and  in  Uvor 
of  one  of  the  parties  who  waa  indebted  to 
the  arbitrators,  and  who  pledged  it  to  arbi- 
trators for  their  claims  as  aoon  aa  it  was 
made.    Band  v.  Bedhtgton,  38  D.  475l 

Fact  that  arbitrator  was  requeeted  by  one 
of  the  partiea  to  examine  witneaeea,  and  that 
he  did  ask  questions  of  witnessea^  and  read 
to  other  arbitrators  paper  that  wea  not  evi- 
dence and  was  objecteii  to  at  time^  ia  not 
sufficient  of  itself  to  sustain  bill  to  aet  aside 
award  on  ground  of  corruption  and  partiality 
in  one  of  the  arbitratora.  BmUer  v.  Bo^kt, 
51  D.  697. 

Affirmance  of  award  aad  jadsoMBt  1^ 
appellate  court  is  no  bar  to  eqnitaule  relief 
if  they  were  obtained  through  fraad.  fWrty 
defrauded  mav  try  his  lesal  remedies  before 
resorting  to  his  e<|uitabTe  ones,  if  he  aeti 
within  reasonable  tune.  Chamberm  ▼.  Onot^ 
94  D.  637. 

Party  who  obtains  award  by  Inadnleat 
means  can  be  restrained  in  equity,  after  ren- 
dition of  statutory  judgment  upon  it,  from 
coUectinff  it,  where  other  party  coold  not 
have  made  sncoessful  defense  in  eoort  of  Uw. 
lb. 

40.  Miaconduct  of  tha  arbitratora 
—  Award  is  void  if  arbitrator  ea  coeds  ha 
powers.     Stewart  v.  Cost,  42  D.  534. 

Conduct  of  arbitrators  cannot  be  impeached 
by  plea  alleging  that  they  made  award  with- 
out hearing  all  legal  and  pertinent  evidence 
offered  relative  to  matter  in  dispute,  or  thai 
they  decided  upon  their  own  personal  knowl- 
edge concerning  the  matter.  DooliUk  v. 
Malcom,  31  D.  671. 

Misconduct  and  misbehavior  do  not  refer 
to  errors  of  judgment^  but  imply  inteatiee 
to  do  wrong.    Smith  v.  OmUer,  25  D.  580. 

New  York  Revised  Statutes  have  not 
altered  law  in  respect  to  power  of  cuort  ta 
set  aside  award  for  misoonduct  of  arbitratorki 
lb. 


ARBITRATION  AND  AWARD,  III  — ARREST. 
to  Kotos  In  American  Deoislona  nnd  American  BoporU*  •••  pp«  ft-tf^t* 


It  is  sufficiaiit  ground  for  Mtting  aside 
tward  that  ono  of 'three  arbitrators,  after 
his  appomtment»  oonyersed  fully  on  merits 
of  dispute  with  one  who  bad  preTiously  acted 
aa  arbitrator  in  respect  to  same  matters,  and 
whose  award  had  been  set  aside.  Moahkr  v, 
Skear^  40  R.  573. 

41.  Tjiability  of  arbitrator  for  cor- 
rupt ftctiOTi.  —  Arbitrator  is  not  liable  in 
action  lor  dama^^  for  corrupt  and  fraudulent 
award.     Jana  t.  £r<non,  37  R.  185. 

Arbitrator  ia  not  liable  to  action  by  one 
party  for  fraudulently  conspiring  with  attor- 
ney of  other  party  to  induce  other  arbitrators 
to  join  hinci  in  unjust  award,  but  attorney  is 
liable,  although  judgment  on  award  remains 
unreTersed.  Mootac  Tunnel  etc  Co,  v. 
O'Brien,  60  R.  323. 

ABOUMENT. 

By  eooaael  to  jury,  tee  Tkial,  37-40,  173- 

178. 
Errooeoiu^  when  ground  for  reversal,  see 

Atvmai^  31. 
Power  of  coart  to  limit,  how  reviewed,  see 
1& 


ABmr  AND  NAVY. 

Drafting   militiamen   into,  see   Milffia,  8. 
Consult  also  Militia;  War. 

1.  Enlutment  and  dismissal,  gen- 
erally. —  Contracts  of  enlistment  are  not 
guremed  by  same  principles  that  regulate 
validity  of  ordinary  contracts.  U.  8.  v.  CU' 
ihtgJkun,  40  D.  710. 

Act  of  Consress  of  March  16,  1802,  pre- 
scribing qnalincations  of  soldiers  enlisting 
is  army,  was  designed  for  benefit  of  govern- 
Bient»  and  is  in  no  part  founded  upon  sup- 
posed disability  of  recruit  to  bind  himself  by 
bis  contract  of  enlistment     lb. 

Voluntary  enlistment  is  not  void  because 
reerait  does  not  possess  qualifications  pre- 
Bcribed  by  act  of  March  16,  1802;  the  act, 
in  such  es«e,  merely  subjects  recruiting  offi- 
cer to  punishment  for  his  disregard  of  legis- 
lative matmctions.    76. 

It  is  no  just  cause  for  dismission  from  ser- 
vice that  recruit  has  practiced  imposition 
open  government  in  regard  to  his  qualifica- 
tiona     lb. 

2.  SnlJstment  of  minors.  —  Under  act 
ol  Congress  empowering  enlistments  in 
Davy,  infant  who  has  arrived  at  years  of 
duicretioii,  having  no  father,  master,  or 
guardian,  may  muce  valid  contract  to  serve 
according  to  aot^  although  he  has  mother 
with  whom  he  resides  at  time,  and  whose 
coDseat  was  not  obtained.  Com,  r.  Murray. 
5  D.  412L 

Congress  has  right  to  authorise  minors  to 
enter  into  such  contracts,     lb. 

Statutes  of  United  States,  which  prohibit 
■alistment  of  minor  withoat  consent  of  his 


parent,  etc.,  "if  say  he  have,"  prohibit  en- 
listment of  minors  who  have  no  parent^ 
guardian,  cr  master;  and  such  enlistment* 
if  not  void,  is  voidable  at  request  of  minor 
so  enlisted.     Conu  v.  CusfUng,  6  D.  156. 

Such  statute  provision  is  for  benefit  of  in- 
fant; and  if  not  complied  with,  he  may 
waive  irregularity  and  ratify  enlistment 
upon  becoming  of  age.  Stale  v.  Dimiek,'  37 
D.  197. 

Dissent  of  infant  from  contract  of  enlist- 
ment must  be  expressed  within  reasonable 
time  after  he  comes  of  age,  or  it  will  be 
treated  as  ratified.  Assent  cannot  be  post- 
poned for  more  than  a  year,  in  absence  of 
any  special  features.     lb, 

8.  Enlistment  of  aliens.  —  Alien  volun- 
tarily enlisting  in  army  has  no  right  to  claim 
exemption  from  consequences  of  nis  own  vol- 
untary engagement,  and  to  be  discharged 
from  service  on  account  of  his  alienage. 
U,  8.  V.  CoUinyham,  40  D.  710. 

4.  Enlistment  of  persons  bound  o^er 
on  criminal  charges.  —  Neither  state  of 
Texas  or  Confederate  States  have,  by  their 
military  laws,  excepted  from  service  persons 
who  are  under  bond  to  answer  criminal 
charges;  but  those  laws  must  be  held  to 
operate  only  on  persons  who  are  enjoying 
rights  of  citixens,  and  in  exercise  of  personu 
liberty.     Ex  parte    Turman,  84  D.  598. 

Person  under  such  bonds  being  in  actual 
enjoyment  of  personal  freedom  for  time  be- 
ing, he  may  be  required  by  state  to  render 
any  service  not  inconsistent  with  qualifica- 
tion which  has  been  by  law  imposed  upon 
his  right  to  enjoy  his  freedom,  not  incon- 
sistent with  law  for  punisnmeut  of  crime, 
and  with  action  taken  in  his  case.     lb. 

Military  officer  having  in  his  custody  per- 
son under  such  bonds  may  be  required,  by 
writ  from  proper  court,  to  bring  party  into 
court  for  trial,  and  it  would  be  officer's  duty 
to  obey  the  writ.     lb. 

Person  under  such  bonds  may  be  required 
to  serve  in  army  of  state  or  Confederate 
army,  and  his  obligation  to  appear  for  trial 
does  not  exempt  him  from  this  obligation. 
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Keceesity  o^  see  Ikdiotmsmt,  43. 

ABBAY. 

Of  jurors,  challenge  to,  see  Tbtal,  24,  140. 

ABBE8T. 

J  Includes  gnmndi  for  arrests,  either  civil  of 
minal,  privilege  from  arrest,  how  arrests  are 
effected,  and  remedies  for  wrongful  arrest.  Ar- 
rests In  particular  actions  or  proceedings,  or 
under  peculiar  process,  the  powers,  duties,  and 
liabilities  of  ofBcers  in  making  arrests,  and  the 
law  of  bail,  are  treated  elsewhere.! 

Confessions  by  persons  under,  see  EyidskcSi 

169. 
Of  fugitive  from  justice,  tee  Extradition, 

11-ia 


ARREST,  I,  L 
For  lBd«z  %•  Notes  in  Amorioan  Decisions  and  American  Reports, 


Of  jndgmMit,  ses  JinDomurr,  114-116b  20^ 

211. 
Of  principal,  bj  bail,  lae  Bail,  4. 
Liability  of  sheriff  for  failure  to  make,  see 

Shsrots,  25. 
Military,  in  time  of  war,  see  Wab,  17. 
Powers  of  sheriff  in  respect  to,  see  Subrivfs, 

Privilege  of  witness  from,  see  WitNBSSES,  5. 
Release  on  bail,  see  Bail. 
Warrants  of,  see  PsooBss,  36. 

See  also  Exscution,  II;  Ke  Exbat. 

L  In  Civil  Agtioks. 

1.  In  OeneraL 

2.  Privilege  from  ArreaL 
n.  In  Criminal  Prosboutions. 

IIL  Rbmbdibs  ior  Wrongful  Arrxst. 

L  In  Ciyil  AonoNa. 
1.  In  CfeneraL 

1.  What  amounts  to  an  arrest.*  — 
Manual  touching  of  body,  or  actual  force,  is 
uot  necessary  to  constitute  an  arrest  and 
imprisonment;  it  is  sufficient  if  party  is 
within  the  officer's  power,  and  submits  to 
the  arrest.     Bissell  y.  Gold,  19  D.  480. 

Officer  effects  arrest  of  person  whom  he 
has  authority  to  arrest,  by  laying  his  hand 
on  him  for  purpose  of  arresting  him,  though 
he  may  not  succeed  in  stopping  and  holding 
him.      WhUhead  v.  Keye$,  81  D.  672. 

2.  Breaking:  open  doors,  f  — Outer 
door  of  defendant's  house  cannot,  in  civil 
cases,  be  broken  b^  officer  to  effect  his 
arrest,  without  previous  demand  for  admit- 
tance and  disclosure  of  purpose.  Hawkins 
V.  Com.,  61  D.  147. 

So,  where  the  door  is  only  partly,  and  not 
entirely  closed,  by  persons  within  resisting 
the  officer's  entrance.  State  ▼.  ArmJUUL  11 
D.  762. 

Rules  stated  as  to  breaking  open  doors  in 
effecting  arrest  either  on  civil  or  criminal 
process.     Snydaeker  v,  Brosse,  99  D.  551. 

8.  "Everyman's  house  his  castle." 
—  Maxim  that  "  every  man's  house  is  his 
castle  "  applies  to  arrests  in  civil  but  not  in 
criminal  actions.  Barnard  T.  Bartlett,  57  D. 
123. 

Dwelling-house  is  protection  from  arrest 
on  civil  process  not  only  to  occupant,  his 
children  and  domestic  servants,  but  also  to 
his  permanent  boarders  or  lodgers.  Oystade 
V.  Shed,  7  D.  172. 

4.  Duty  of  ofELoer,  and  liability  for 
escape.  — Officer  is  not  bound  to  call  for 
aid  in  service  of  mesne  process,  and  is  not 
liable  for  escape  that  might  have  been  pre- 
vented by  his  calling  for  aid,  if  party  ar- 
rested by  him  rescues  himself  or  is  rescued 
by  others.      Whitltead  v.  Keyes,  81  D.  672. 

*■  Notes  on  what  Is  an  arrest,  and  acts  which 
may  lawfully  be  done  for  purpose  of  making,  19 
D.  485-498;  61  D.  161-164. 

t  Right  of  officer  to  enter  to  serve  civil  process, 

-  note,  26  D.  171,  ITi 


Officer  is  bound  to  ssf  aU  reasosiable  ss4 
proper  exertions  to  secure  arreet  of  pervn 
for  whose  arrest  he  has  writ,  amd  if  jury  be- 
lieve that  he  has  not  done  ao^  ho  may  Ls 
held  liable  for  escape,  althon^h  he  used  sll 
such  exertions  as  he  deemed  necessary  st 
time.     Ih. 

5.  Second  arrest.  —  Second  an^st  maj 
be  made  on  mesue  process  for  same  cause  vl 
action,  when  it  is  not  made  to  vex  and  ss- 
noy  defendant^  and  partv  procoring  it  acts 
in  good  faith;  and  defendant  is  not  entitled, 
on  habeas  corpus^  to  be  discharged  from  hii 
second  arrest  on  ground  of  his  pvevioas 
arrest  and  discharge.  PetHiom  of  ilown.  91 
D.  404.  ^^ 

6.  Arrest  of  married  iroman.  —  Femt 
covert  may  be  imprisoned  on  ca,  so.,  bat  not 
upon  mesne  process.  McKiiutry  ▼.  Dams,  15 
D.  269. 

7.  Arrasts  in  Justices'  oourts.  —  Afi- 
ddkvit  for  commencing  suit  by  warrant  in  jus- 
tice's court  that  defendants  are  noa-reaideBt% 
though  sufficient  to  make  warrant  regular  in 
first  instance,  is  not  conclusive^  auid  if  aist 
by  sufficient  proof  to  contrary,  jnstice  should 
set  aside  proceedings.  Shamum  ▼.  Oommotk, 
34  D.  262. 

General  issue  pleaded  does  not  waive  pro- 
priety of  arrest  of  defendants  in  snit  in  jus- 
tice's court,  where  objectioa  has  been  tsikee 
and  overruled.     lb. 

8.  Begulation  of  arrests  nndeor  stat- 
utes abolishing  imprisonment  for  debt 
~-  Object  of  New  York  statute  of  18S1  abol- 
ishing imprisonment  for  debt  waa  to  exempt 
from  imprisonment  persons  who  perma- 
nently, for  time  being,  reside  here,  and 
whose  property  and  person  are  within  reach 
of  process  of  our  courts.  /VkmC  v.  Bridm,  32 
D.  423. 

Clause  '*  no  person  shall  be  impnaoned  for 
debt,  except  in  cases  of  fraud,**  in  New  Jer^ 
sey  constitution,  does  not  mean  debts  fraud- 
ulently contracted  only,  but  includes  cases 
where  debtor  attempts  fraudulently  to  de- 
feat creditor's  recovery  of  ordinary  debt  by 
usual  process  of  law.  Eke  parte  Clark,  45  U. 
394. 

It  is  such  fraud  as  will  subject  person  to 
imprisonment  for  debt  under  New  Jenej 
constitution,  if  he  seoks  to  elude  jnrisdictioD 
and  process  of  courts,  or  conceals,  or  assigns, 
or  removes  his  property  to  keep  it  ont  of 
reach  of  his  creditors,  or  has  means  nnder  his 
control  of  paying  his  debts  and  refuses  to  do 
so.     lb. 

Statute  allowing  imprisonment  for  debt 
where  debtor  "unjustly  and  unlawfully" 
refuses  to  apply  property  nnder  his  eontrol 
to  the  payment  of  nis  debts,  is  not  in  eon* 
fiict  with  that  clause  of  oonstitutioQ  aUowina 
imprisonment  for  debt  only  "in  eases  i 
fraud."    lb. 

Action  of  covenant  is  action  "for  eoUea 
tion  of  money,"  within  Sonlh  Csrolitta  aei 
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known  ma  **  atey  Uw."  Aurry  T.  laeman^  91 
D.  2G2. 

Affidavit  thftt  defendanti  ''intend  to  re- 
moTe  frcNn  limits  of  thia  itate,  and  that  oot- 
ton  ■forooalfl  is  irandalently  diapoBed  of,"  is 
inrafficiflnfc  to  authorise  order  nolding  de- 
fendants to  bail,  under  statatory  proviBioa 
reoniring  that  there  ahoald  be  affidavit  that 
d^endant  **  lias  absconded  or  is  about  to  ab- 
■oond,**  or  that  he  **\n  removing  or  is  aboat 
to  remova  bis  property  beyond  limits  of  state, 
or  is  frandnlently  disposing  of  same."    lb. 

Statute  allowing  arrest  in  action  for  libel 
does  not  ▼iolate  constitutional  provision  that 
*' there  ahsdl  be  no  imprisonment  for  debt 
exeept  in  the  eaae  of  fraud."  Moore  v.  Oreen, 
21  &.  470. 

Cunaii tutional  prohibition  of  ''imprison- 
■Mat  for  debt**  does  not  prohibit  imprison- 
Bient  under  bail  in  action  of  trover.  Harris 
wjBridffea,  S4  K  495. 

2L   Prwilsgtjrom  AnttL 

9.  "Wlio  are  privileeed,  generally.  — 
Sleetor  is  not  privileffed  from  arrest  while 
preparing  to  attend  section,  but  before  he 
naa  actually  started,  under  constitution  of 
Uaine.     JEfobb§  t.  Oetehell,  29  D.  497. 

liall-carrier,  while  he  may  not^  when  in 
diachene  of  Mi  duty,  be  detained  upon  any 
aril  aoit^  ia  Icf^Uj  liable  to  arrest  on  charge 
of  any  criminal  offense;  for  instance,  of  viola- 
tion of  law  against  sale  of  intozicatiug  liquor. 
Pemm^  T.   Walker,  18  R.  269. 

A  person  brought  into  court  upon  criminal 
proceea  and  admitted  to  bail  is  not  privi- 
legedy  wbUe  in  courts  from  arrest  on  civil 
proceea     Moore  v.  Oreen^  21  R.  470. 

lO.  Kemben  of  OongreBs  and  legis- 
lators. — House  of  representatives  of  Massa- 
cbasetts  bss  P<ywer  to  expel  member,  and 
OB  anudi  expulsion  his  privilege  from  arrest 
on  mesne  process  ceases;  and  court,  in  deter- 
mining whether  he  was  so  privileged,  cannot 
inquire  into  reasons  for  expulsion,  nor  ques- 
tion whether  member  was  duly  heard  before 
being  expelled.  JTtss  ▼.  BartJIfU,  63  D.  768. 
Privilege  from  arrest  of  member  of  Con- 
greaa*  nnider  provisions  of  constitution,  does 
not  extend  to  forty  days  or  more  before  and 
ion,  but  is  umited  to  reasonable 
for  going  and  returning.  Boppm  v. 
61lM7. 
11.  Witnesses.  —  No  action  lies  for  ar- 
ea eivil  process  of  witness  returning 
home  from  eonrt  and  privileged  from  arresC 
anuOkr.  Jome,  49  R.  69& 

Besidentof  another  state  volnntarily  went 
into  Maasaehnsetts  solely  for  purpose  of  pre- 
seating  to  legislature  and  testifying  to  claim 
of  his  against  commonwealth,  and  with  in- 
tention of  retnminff  home  without  unneces- 
sary delay.  JTeftI,  1.  That  he  was  privileged 
from  arrat  ea  civil  process;  and  2.  That 
having  been  sirssted,  he  could  be  discharged 
aakabeascoiytu,   T^omfwm's  C/om^  23  &  370. 


19.  What  is  a  Tiolation  of  the  privi^ 
lege.  —  Service  of  writ  of  co.  retp,,  by  deliv- 
ery of  copy  thereof,  is  not  an  arrest  within 
meaning  of  act  exempting  from  arrest  per- 
sons necessarily  attenaine  on  courts.  Hun- 
Ungton  v.  Shuliz,  18  D.  660. 

13.  Privilege  waived  unless  asserted. 
—  Courts  do  not  notice  ex  officio  privilege 
granted  legislators,  exempting  them  from  ar- 
rest and  service  of  civil  process.  Advantage 
must  be  taken  of  same  at  proper  time  and  m 
proper  way,  or  it  will  be  deemed  waived. 
PrentU  v.  Com^  16  D.  782. 

n.   Ih  CRIMIlfAL  OAsn. 

14.  Form  and  sofficienoy  of  the  war- 
rant. —  Process  must  go  in  name  of  com- 
monwealth, but  it  is  immaterial  in  what  part 
of  precept  commonwealth  is  introduced,  so 
that  command  is  given  in  its  name.  White 
V.  Com,,  6  D.  443. 

Warrant  against  John  Doe  does  not  au- 
thorize arrest  of  any  other  person  than  John 
Doe;  but  where  it  is  altered  by  inserting  real 
name  of  party,  it  is  justification  of  all  sub- 
sequent regular  acts  of  all  concerned  in  iti 
execution.     HoUey  v.  Mix,  20  D.  702. 

Warrant  is  insufficient  unless  it  is  properly 
countersigned  by  justice,  and  confers  author- 
ity to  execute  it,  upon  officer  to  whom  it  is 
directed  in  plain  and  unmistakable  terms. 
CockMd  V.  Bravelxjy,  39  D.  123. 

Charge  should  be  set  out  in  warrant  under 
Arkansas  statutes.   Fhyd  v.  8UUe,  54  D.  250. 

Copy  of  order  of  court  not  running  in 
name  of  people,  and  adjudging  that  party 
named  therein  e^all  pay  a  certam  amount  to 
sheriff  to  whose  hands  copy  of  order  shall 
come,  or  in  default  thereof,  sheriff  should 
arrest  and  detain  him  in  custody,  does  not 
authorize  sheriff  to  make  arrest  on  default  of 
party,  as  Illinois  constitution  provides  that 
"all  process,  writs,  and  other  proceedings 
shall  run  in  the  name  of  'The  People  of  the 
State  of  Illinois.'"  Leighton  v.  HaO,  83  D. 
205. 

15.  Warrant  must  name  person  to 
be  arreated.  —  Warrant  must  describe  with 
certainty  persons  whose  arrest  it  requires, 
and  where  recitals  of  warrant  state  offense 
to  have  been  committed  by  "  A  B  and  Com- 
pany," and  thereupon  warrant  commands  ar- 
rest of  "said  company,"  description  is  too 
uncertain  to  justify  arrest.  Haskme  v. 
Young,  31  D.  426. 

Alteration  of  warrant  after  it  has  finally 
left  hands  of  magistrate  issuing  it,  by  another 
magistrate,  before  whom  it  is  returnable,  by 
his  addition  of  name  of  person  against  whom 
it  shall  run,  is  illegal,  and  warrant  will  not 
justify  arrest  of  such  person,     lb. 

Warrant  granted  with  name  in  blank,  and 
without  other  designation  of  person  to  be 
arrested,  is  void.     Com.,  v.  CrOUyy  87  D.  669. 

Where  partv  whose  name  is  unknown  is 
to  be  arrested,  warrant  must  contain  best 
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description  pouible  of  pdnon  to  be  arrested; 
and  it  must  be  sufficient  to  indicate  clearly 
on  whom  it  is  to  be  served,  by  stating  his 
occupation,  his  personal  appearance  and  pe« 
cnliarities,  place  of  his  residence,  or  other 
circnmstances  by  which  he  can  be  identified. 
lb. 

Warrant  to  arrest  "  John  Doe  or  Richard 
Roe,  whose  other  or  true  name  is  unknown," 
without  any  further  description  or  means  of 
identification  of  person  to  be  arrested,  is 
void.     fb. 

Blank  warrants,  signed  by  magistrate, 
were  left  in  hands  oi  police  sergeant,  who  was 
accustomed  to  fill  them  up  with  name  of  per- 
son to  be  arrested,  etc.,  and  use  them  as  oc- 
casion  demanded.  Upon  warrant  so  filled  up 
by  sergeant,  police  officer  undertook  to  ar- 
rest person  whose  name  was  inserted  therein, 
but  was  resisted  and  killed  by  such  person. 
Held,  that  warrant  was  nullity,  and  such 
killing  was  manslaughter,  and  not  murder. 
Rafferty  r.  People,  18  R.  601. 

1 6.  MuBt  be  sealed.  —  Warrant  of  arrest 
not  having  magistrate's  seal  is  void.  TachtU 
V.  StnU,  24  D.  582. 

Officer  acts  under  such  warrant  at  his 
peril,  and  if  he  is  killed  in  attempting  to  ar- 
rest  person  by  virtue  thereof,  crime  is  man- 
slaughter, and  not  murder,     lb. 

Proceedings  under  warrant  issued  without 
seal  will  be  quashed.  State  v.  Drake^  58  D. 
767. 

17.  Making  tlie  arrest  —  proceas, 
how  far  protects  officer.  — Arrest  is  con- 
stituted where  there  has  been  submission  to 
an  authority  over  one's  person  asserted  by 
rirtue  of  a  pretended  warrant.  Haskine  v. 
Young,  31  D.  426. 

Rule  of  law  in  civil  suits  requiring  officer 
attempting  to  justify  under  mesne  process, 
which  is  returnable,  to  show  that  he  has  done 
all  that  it  was  his  duty  to  do,  is  equally  ap- 
plicable to  criminal  process.  Tubba  v.  Tuheff, 
60  D.  744. 

Citizen  is  bound  to  assist  known  public 
officer  in  making  arrest,  when  called  upon  to 
do  so,  and  need  not  inquire  into  reffularity 
or  legality  of  process  in  officer's  hands.  Me* 
Mohan  v.  Cheen,  80  D.  665. 

Person  not  known  as  officer  is  liound  to 
produce  his  warrant,  and  read  it,  if  required; 
but  neglect  of  this  duty  will  not  make  him 
trespasser  ab  rnUio^  where  defendant  in  war- 
rant had  notice  of  process,  was  fully  aware 
of  its  contents,  and  nad  resolved  to  resist  its 
execution  at  all  hanurds.  State  v.  Oturctt, 
84  D.  359. 

18.  Search  of  prisoner,  and  custody 
of  his  effects.  —  Officer  who  arrests  person 
for  commission  of  orime  may  search  him  to 
ascertain  if  deadly  weapons,  money,  or  ar- 
ticles of  value  are  on  his  person  or  in  his 
possession,  by  means  of  which  prisoner 
might  commit  violenoe  or  effect  escape,  and 
if  foundy  may  seiM  sad  bold  them  oatil 


prisoner  is  discharged,  or  until  tiiej  are  oth- 
erwise properly  disposed  of;  and  officer  irf£ 
not  be  liable  therefor,  if  he  acts  in  gOfA 
faith,  and  from  a  due  regauti  to  safety  <d 
himself  or  of  public,  or  security  of  prisoner. 
Chtxon  V.  Morrison,  93  D.  459. 

It  is  question  of  fact  for  jury  irhethcr  offi- 
cer taking  property  from  prisoner  acted  lota 
fide  and  for  proper  purpose,  or  mo/a  jsce 
and  for  improper  purpose.     7%. 

19.  Arrest  by  officer  ^«ritlu>ut  war- 
rant.*—  Officer  arresting  without  warr^D:, 
upon  information  of  another  upon  which  h« 
has  reason  to  rely,  tliat  person  arrested  loi 
committed  a  felony,  is  justified,  thoagh  uo 
felony  was  in  fact  committed.  HoUeg  ▼. 
Mix,  20  D.  702. 

Officer  arresting  sapposad  felon  wttboat 
warrant  must  act  in  good  faith  and  apoa 
grounds  of  probable  suspicion  that  persoo  ar- 
rested is  actual  felon.  Governors  officAd 
proclamation  that  felony  has  been  oomtnic- 
ted,  and  offering  reward  for  arrest  ol  felon, 
is  not  to  be  disregarded  because  pnUliabed  is 
a  newspaper,  if  so  required  by  law.  Bamu  ▼. 
State,  44  D.  289. 

Common  law  permitted  arrests  without 
warrant  in  oases  of  felony,  or  snapictoa  ol 
felony,  sad  in  cases  of  breaches  of  peace 
and  other  misdemeanors  committed  in  pres- 
ence of  officers.     Roberts  v.  Slaie,  55  D.  97. 

Constable  is  permitted  to  arrest  nigbt- 
walkers,  or  persons  reasonably  soapeeted  >A 
felony,  under  common  law.     76. 

Breach  of  promise  to  leave  city,  made  be- 
tween defendant  and  city  authorities,  im  not 
offense.     lb. 

Illinois  statute  authorizes  conservators  of 
peace  to  arrest  for  criminal  offenses  cooimit- 
ted  in  their  presence;  but  if  they  make  ar*  , 
rests  under  other  circumstances,  they  do  so 
at  their  peril,  and  must  take  responsibility 
of  showing  that  prisoner  has  been  (udty  of 
crime.     Leighton  v.  Hall,  S3  D.  205. 

Executive  officers  of  court  may,  epos 
mere  order  of  court,  detain  persons  who  are 
in  presence  of  court,  or  who  are  already  ia 
custody;  but  such  order,  if  sent  into  ooea- 
try  without  process,  will  not  authorise  ar- 
rest,    lb. 

Constable  or  officer  is  not  bonnd  to  pro- 
cure warrant  l>efore  arrestinff  person  whoa 
he  has  probable  cause  to  believe  guilty  of 
felony,  even  though  there  may  be  no  reason 
to  fear  escape  of  such  person  in  eonsequeoce 
of  delay  in  procuring  warrant.  floi/e  v. 
Cluiffee,  5  R.  672. 

Officer  is  not  authorised  to  arrest  maa 
without  warrant,  on  ground  that  he  is  is- 
sane,  unless  he  is  dangerous.  Lotk  t.  Dttn, 
11  R.  323. 

A  constable  has  a  right  by  virtue  ef  hit 
office,  and  without  warrant,  to  enter  any 
house,  door  of  which  is  unfastened,  in  which 

•When  officer  will  be  permitted  to 
oat  warrant,  ass  aots»  66  A.  IM. 
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there  in  mm  amoaniing  to  breach  of  peace, 
and  to  aireat  any  peraon  diatnrbinff  peace 
there  m  hia  presence.  Com,  t.  2^6m,  11 
R.  375l 

Any  aiEray  or  assault  is  disturbance  of 
the  pence.     lb. 

officer  has  right  to  arrest  without 
it,  where  he  has  reasonable  or  prob- 
able  cause  to  beliere  that  felony  has  oeen 
eotnmitted;  and  he  will  be  justified  for  as- 
sanlt  upon  one  endeavoring  to  assist  ar- 
rested person  in  escaping,  without  showing 
that  mch  person  was  guilty  of  offense 
chanmd.    JXtring  r.  Siaie,  19  R.  669. 

Officer  has  no  right  to  arrest  without  war- 
ranty nfter  offense  has  been  committed, 
wtkera  punishment  is  only  fine  and  impris- 
onment in  jaO.  BrigJd  v.  PaiUm,  60  R.  396. 
80.  Breaking  doors,  forcmg  en- 
tranoei,  etc. — Officer  with  criminal  pro- 
cess mny  break  and  enter  defendant's  house 
•nd  ae«rch  for  him,  to  make  arrest,  though 
iofendant  is  not  there^  if  such  officer  acts 
homaJUU  nnder  belief  that  he  is  there,  and 
after  due  notice,  and  does  no  unnecessary 
damage^     Bamord  ▼.  BariUU^  67  D.  123. 

If  another  person  obstructs  officer's  en* 
trance  and  search  he  will  make  himself  parti- 
es crwajnit,  although  defendant  was  not 
then  in  house.  HanMu  T.  Com,^  61  D. 
U7. 

Bight  to  break  outer  doors  includes  riffht 
to  break  inner  doors.  Officer  having  vidid 
criminal  process  is  no  trespasser,  though  he 
fail  to  find  defendant}  and  to  obstmct  him 
isunlawfnL     /&. 

House  in  which  defendant  dwells,  though 
ewned  and  also  inhabited  by  others  at  time, 
may  be  InwfnllT  entered  and  searched  by 
officer  to  offset  defendant's  arrest    Ih, 

Officer  cannot  break  house  of  third  person 
to  arreat  criminal  not  dwelling  there,  unless 
sudi  pemon  ia  then  actually  in  house;  but 
ewuer  may  permit  peaceable  entrance,  and 
withdraw  it  at  any  time  if  offender  is  not  in 
hooss^  wiihont  unlawfully  obstructing  the 
offioer.     /& 

Where  officer  who  baa  warrant  for  arrest 
ef  person  charged  with  misdemeanor,  and 
who  hns  rsaeonaUe  cause  to  believe  that 
saefa  peraon  ia  in  dwelling-house  of  another, 
after  notifying  him  that  he  has  warrant 
sgainat  n  peraon  in  house,  and  upon  demand- 
ing entrance  is  refused,  he  has  right  to  en- 
ter outer  door  of  house  by  force,  for  pur- 
poee  of  sorring  warrant;  and  he  cannot  be 
treated  an  trespasser,  altiiough  he  baa  failed 
to  notify  owner  of  house  who  person  sought 
to  be  arrested  is,  no  inquirv  having  been 
made  in  relation  thereto,  ana  in  fact  person 
sought  for  ia  not  there.    Com,  v.  BeifnoldM, 

SI  K  ftia 

Constebls*B  aathority  to  break  open  doors 
and  arrest  without  warrant  is  confined  to 
casss  where  treason  or  felony  has  been  com- 
■ttttad,  «r  thara  ia  aa  ai&ay  or  breach  of  tba 


peace  in  his  presence.    McLetmom  v.  Bkhard- 
§on,  77  D.  353. 

Constable  is  not  justified,  without  warrant 
or  demand,  in  forcibly  entering  shop  and  ar- 
restiue  persons  therein,  engaged  in  unlawful 
Bale  01  intoxicating  liquors  and  in  gaming, 
although  he  uses  no  more  force  than  is  ne- 
cessary,    lb. 

Policeman  has  no  right  to  rouse  up  family 
of  respectable  citiaeu,  after  they  nave  re- 
tired for  the  nighty  and  force  entry  of  house, 
upon  mere  statement  of  some  person  to  him 
that  he  has  heard  thattk  woman  of  bad  char- 
acter Lb  stopping  at  the  house.  Boifey  ▼• 
Bagaiz,  36  R.  862. 

2 1 .  Arreat  by  private  peraon  without 
warrant.  *  —  Private  individual  may  justify 
arrest,  without  warrant,  of  person  suspected 
of  having  committed  felony,  for  purpose  of 
bringiog  him  before  committing  magistrate, 
when  such  arrest  is  made  without  malice  and 
upon  probable  cause.  Broekway  ▼.  Crauiford^ 
67  D.  250. 

And  this,  whether  there  was  time  to  ob- 
tain warrant  or  not;  but  if  no  felony  has 
been  committed,  arrest  is  illegaL  NoUqf  v. 
Mix,  20  D.  702. 

If  innocent  person  ii  arrested  upon  suspi- 
cion by  private  citiaen,  arrest  is  excused  if 
felony  was  in  fact  committed,  and  there  was 
reasonable  ground  to  suspect  the  person  ar- 
rested. But  if  no  felony  was  committed  the 
arrest  is  illegal,  though  an  officer  would  be 
justified  if  acting  upon  reliable  information 
from  another.  Brooks  v.  CanUg  100  D. 
645. 

The  felony  must  be  proved  to  justify  ar- 
rest,   lb. 

Upon  commiBsion  of  felony,  private  person 
making  fresh  pursuit  on  reliable  information 
may  arrest  felon,  or  on  probable  suspicion 
may  arrest  felon  or  person  sutipected,  but  on 
suspicion  of  felony  merely  he  cannot  break 
open  house  or  kill  suspected  person,     lb. 

Private  person  (and  ti  fortiori  peace-officer) 
present  when  felony  is  committed  is  bound 
to  arrest  felon  on  pain  of  fine  and  imprison- 
ment if  he  escapes  through  negligence,  and 
he  may  justify  breaking  open  doors;  and  if 
he  kill  felon,  provided  he  cannot  be  other- 
wise taken,  it  is  justifiable;  though  if  he  is 
killed  in  trying  to  make  arrest,  it  ia  murder. 
lb. 

Larceny  will  justify  arrest  by  private  dti- 
aen.    lb. 

Citizen  may  arrest  pickpocket  upon  fresh 
pursuit,  without  warrant,  and  if  wrong-doer 
m  resisting  kilb  him,  it  is  murder.  Kcnntdy 
V.  State,  57  R.  99. 

22.  Diaposal  of  person  arreated. — 
Magistrate  issuing  warrant  of  arrest,  under 
Iowa  Code,  section  2827,  may,  for  reasons 
appearing  to  him  sufficient,  direct  that  per- 
son arrested  be  brought  before  him  on  day 

*  See  note  on  arrest  without  warrant,  hj  prl?at# 
person,  M  i).  2Wk 
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JuBtice  ia  not  civilly  liable  for  oauiDg  ». 
rest  of  one  for  nnlawfully  carrying  awtj 
cornstalks  in  bundles,  under  a  statute  forbid- 
ding carrying  away  a  "stack  of  eon.** 
Gruve  y.  V<ml>uyn,  42  R.  64S,  note. 

25.  Form  ox  action.  —Case  for  mli- 
cions  prosecation,  and  not  trespass,  is  prop« 
action  to  bring  against  person  who  vronz- 
fnlly  saes  oat  writ  of  attachment,  regularly 
issued,  and  by  virtue  thereof  makes  illegil 
arrest.     Plummer  ▼.  Dennett,  20  D.  316. 

Person  arrested  under  warrant  which  doei 
not  disclose  any  offense  known  to  Uw  maj 
maintain  trespass  against  parties  who  eanied 
his  arrestb  OnanptoM  v.  Hfewman^  46  D. 
251. 

Case  is  not  proper  form  of  action  for  such 
arrest.     Maker  v.  Aekmead,  72  D.  706L 

26.  DefeiiBos  —  JiiBtilicatdon.  —  To 
justify  arrest  and  imprisonment  of  a  penoo 
under  warrant,  officer  making  atreat  mnit 
show  that  he  has  complied  wiu  commaod  d 
warrant,  ot  show  some  legal  reason  for  not 
doing  so.    TubbB  T.  Tyheu,  50  D.  744 

Omission  in  a  warrant  of  command  to  mako 
return  of  same,  and  of  his  doings,  does  nol 
ezeuso  officer  making  arrest  from  makng 
retnm,  and  h«  ia  trespasser  if  he  does  sol 
show  that  he  returned  the  process.    A. 

Party  sued  for  trespass  in  unlawfnlly  u^ 
resting  and  imprisoning  plaintiff  may  intro- 
duce eyidenoe  under  general  issue  that  at 
time  of  so  doing  he  was  justice  of  peae^  sod 
issued  warrant  authorising  arrest  upon  eosh 
plaint  duly  madeu  Baikff  w,  Wiggin§t  60  D. 
650. 

Utmost  good  faith  and  firmest  belief  tiiafc 
person  has  stolen  goods,  and  secreted  them 
about  his  person,  will  not  justify  owner  of 
soods  in  arresting,  detaining  and  sesrehisg, 
by  aid  of  policeman,  suspected  person;  tad 
in  action  for  damages  therefor,  good  faith  u 
only  material  on  question  of  damages.  MoM 
y.  /.ord,  100  D.  448. 

27.  Orimiiua  liabiUty  for  vrongfol 
arrest.  — Police  officer,  acting  in  good  faiA 
and  with  reasonable  cause,  is  not  crimioa]^ 
liable  for  arresting  without  wanaat  a  sobar 
man  for  beinff  publicly  intoxioatsd.  Op"> 
y.  Cheney^  W  S.  44a. 

ABBIVB. 
Sales  of  goods  to^  see  SAi.n,  O. 

ABSOV. 

Charge  of,  when  actionable^  see  SlavoOi  i 
When  a  defense  in  action  ca  fire  potiqr,  «* 
Insubavgi,  186. 

1.  What  bamixLgr  is  awon.*— Ai«« 
is  malicious  firing  of  habitation  ol  aaottiff* 
Staie  ▼.  Toole,  76  D.  602. 

Or  of  the  house  or  outhouse  el  saothsr. 
Mcuy  y.  Siaie,  81  D.  60. 

*  What  constitutes  arson,  see  note*  a  D.  <^\ 
Burning     unintentionally     but     islswlolv 

~  see  Bote^  21  B.  aB7-M 


raoceeding  date  ol  writ.  8(aie  t.  freeman, 
74  D.  318. 

Magistrate'e  warrant  of  commitment  must 
on  its  face  show  his  authority  to  commit,  in 
order  to  justify  officer  who  executes  it.  Our- 
neyy.  Ti^fts,  58  D.  777. 

Where  warrant  shows  that  magistrate  had 
no  jurisdiction  oyer  person  or  oyer  offense, 
officer  is  not  obliged  to  make  senrice  of  it; 
and  in  doing  so  he  becomes  a  trespasser.    76. 

m.  RncxDns  ior  WRONonn.  Asnnr. 

88.  Kight  to  resist. —Person  sought 
to  be  arrested  upon  yoid  warrant  may  law- 
fully resist;  and  third  persons  may  lawfully 
aid  him  in  such  resistance,  using  no  more 
force  than  is  necessary  to  prevent  arrest 
without  being  guilty  of  riot.  Com.  v.  OroUy, 
87  D.  669. 

24.  Action  for  damages  —  Who  lia- 
ble. —  Warrant  of  arrest  issued  in  dyil 
action  by  justice,  without  oath  required  by 
statute,  is  yoid  for  want  of  jurisdiction,  and 
all  persons  ooncemed  in  arrest  thereunder 
are  liable  as  trespassers.  Biaeeil  y.  Ooid,  19 
D.  48a 

Party  in  Justice's  court  is  not  liable  for 
Issuing  process  or  for  arrest  thereunder,  un- 
less he  directs  or  sanctions  it    lb. 

Attendance  at  trial,  and  proceeding  with 
action,  after  knowledge  of  arrest,  will  make 
party  liable  therefor.    Jb. 

Trespass  does  not  lie  against  sheriff  for  ar- 
resting, in  obedience  to  ois  precept,  person 
who  happens  to  be  priyileged  from  arrest. 
Carle  y.  Deleedemier,  29  D.  508. 

Justice  of  peace  who  causes  innocent  ^r- 
son  accused  <»  crime  to  be  arrested  and  im- 
prisoned is  not  guilty  of  trespass.  Bailetf  y. 
Wiagme,  60  D.  650.* 

Officer  seeking  to  serye  yoid  warrant  be- 
comes trespasser;  so  with  any  other  person. 
Com.  y.  CroUy,  87  D.  669. 

Plaintiff  being  drunk  and  disorderly  in 
public  plaoe^  deiendant,  a  police  officer,  ar- 
rested him  without  warrant,  as  directed  by 
statute,  which  also  directed  that  offender  be 
taken  before  magistrate.  Defendant  kept 
plaintiff  in  oustwiy  for  an  hour,  and  dis- 
charged him  without  taking  him  before 
magistrate.  Held,  that  defendant  was  liable 
for  assault  and  false  imprisonment.  Brock  y. 
Sthmeon,  11  R.  390;  State  y.  Parher,  22  R.  669. 

Action  is  maintainable  by  one  against 
others,  who  by  fraudulent  concert,  with  in- 
tent to  cause  his  arrest,  and  thus  compel 
him  to  settle  a  disputed  claim,  induce  him  to 
leaye  his  home  in  another  state  and  come 
within  Massachusetts;  and  it  is  no  defense 
to  such  action  that  after  such  arrest  he  sub- 
mitted to  jurisdiction  without  pleading  ille- 
gality of  arrest    Cook  y.  Brown,  28  R.  259.  t 


•  LiabiUty  for  making 
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Atmid  and  bnrglary  are  offenses  against 
iciirity  of  dwelliog-honse,  aud  not  against 
aa  properiy.  Owner  of  house  is  guilty  of 
rson  if  n«  ssts  firs  to  it  while  it  is  occupied 
f  another.    SiaU  r.  TooU,  76  D.  602. 

Boming  «f  house  necessary  to  constitute 
non  ftt  eommon  law  must  be  actual  burn* 
ig  of  whole  er  some  part  of  house.  Neither 
are  intention  nor  attempt  to  bum  house  by 
ctually  settiDg  firs  to  it  will  amount  to  ar- 
on,  if  no  part  of  it  is  burned.  But  it  is  not 
ceeaiaty  that  any  part  of  house  should  be 
rbolly  ooosamed,  or  that  fire  should  have 
ay  cQntiausaee.  Ar^*"«**  statute  has  not 
iiiDged  this  rale,  except  to  make  burning  of 
Kber  buildings  arson,  which  at  common  law 
rere  not  subjects  of  that  crime.  Mary  t. 
9tau,  81 1>.  60. 

Uosband,  Imog  with  hia  wife»  and  baring 
r^htfnl  posssnon  jointly  with  her  of  dwell* 
tog-booss,  which  she  owns  and  they  both 
aecapy,  is  not  guilty  of  arson,  by  common 
Uw,  in  buraing  such  dwelling-house;  and 
thi«  rale  is  not  changed  by  statute  securing 
to  wife  her  separate  property.  Snyder  ▼. 
Peoi>/A  12  R.  302. 

Pcnon  confined  in  jail  on  criminal  charge, 
for  purpose  of  escape^  set  ^n  to  jail.  There 
vu  no  intention  to  consume  building,  and 
fin  wu  controlled  by  porson  setting  it  in 
•rder  that  it  should  not  do  sa  Held,  arson. 
Ubt  V.  State,  20  a.  269.  a  P.,  SmUh  y. 
State,  y^JLTIZ,  Contra^  Jenkine  r.  SUrte, 
21B.2S&. 

Senrtnt  who  sets  fire  to  master's  house  by 
iBaster'i  procurement,  for  purpose  of  defraud- 
ing iosnrsrs,  is  not  guilty  of  arson  either  at 
eomown  law  or  under  statute  making  it  arson 
to  born  dwelling-house  ol  another.  State  t. 
%MK.  22  R.  569. 

2.  Attempts.  —  Person  attempting  to 
bora  hoeso  by  settins  fire  to  it,  but  failing 
to  icoomplish  such  burning  as  constitutes 
traoQ  nnder  Arkansas  statute,  is  guilty  of  a 
bigh  niidemeanor.     Mary  ▼.  State,  81  D.  60. 

3.  Whftt  is  ft  "dwellmg-houM."— 
WiUfnl  bunting  of  unfinished  house,  which 
VM  ne/er  occupied,  though  designed  for 
dwelling,  and  which  was  not  appurtenant  to 
My  oilier,  is  not  arson;  as  where  such  house 
Iiid  not  been  painted,  and  glass  in  one  of  the 
^^n  bad  not  been  inserted.  State  v.  Me- 
«^«,  52  D.  336. 

Coart  00  trial  for  arson  should  instruct 
jnry  what  constitutes  dwelling-house,  leavins 
ti.ero  to  deterntine  whether  house  burned 
crimes  within  that  definition,     fb, 

4.  The  indictment,  generally.  —  In- 
(iirtmebt  roost  charge  offense  to  have  been 
done  malicioasly,  aud  charging  it  to  have 
l«eQ  done  "feloniously,  willfully,  and  un- 
Uvrally  "  is  msnfficient.     Ktrllenbeck  v.  State, 

w  D.  m. 

Homing  is  material  element  cf  arson  un< 
der  Arkansss  statute,  and  indictment  must 
■ver  that  property  was  burned.     But  to  sus- 
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tain  allegation  of  boning,  H  is  not  necessary 
to  prove  that  any  part  of  house,  or  that  en- 
tire building,  was  oonsumed.  Mary  v,  Staie^ 
81  D.  60. 

Indictment  founded  on  Arkansas  statute, 
and  charging  that  defendant  set  fire  to  house 
with  intent  to  injure  owner,  is  materiallj 
defective.  It  should  follow  language  of  stat- 
ute, and  oharge  intent  to  bum  house.    76. 

Indictment  charged  as  single  act  burning 
of  several  houses.  Held,  to  charge  but  one 
offense,  and  therefore  not  bad  for  duplicity. 
Woo^ord  V.  People,  20  R.  464. 

5.  Describing  tlM  building.  —  In  in- 
dictment at  common  law  for  arson,  it  is  not 
necessary  to  state  that  house  burnt  was 
dwelling-house,  as  this  is  signified  by  word 
"  house  ;  and  if  npon  trial  it  appear  that  it 
was  not  house  subject  of  arson,  it  is  duty  of 
court  to  direct  jury  to  acquit.  Oom,  T. 
Pof^f  2  D.  560. 

Words  constituting^  part  of  description  of 
crime  must  be  used  m  indictment;  and  in- 
dictment under  Maryland  act  of  1609,  o.  138, 
chargingwillful  burning  of  building,  which  is 
not  par^  of  dwelling-house,  is  insufficient  on 
demurrer  if  it  fails  to  describe  buildinff  as 
"  not  a  paroel  of  any  dwelling-house.  **  ATef- 
lenheek  v.  State,  69  D.  166. 

6.  Averment  of  ownership.  —  Owner- 
ship of  property  burned  is  well  laid  in  widow 
of  deceased  owner,  who  had  oocupied  and 
used  same  since  her  huslwnd's  death, although 
there  were  living  heirs,  and  no  dower  had 
been  allotted  to  her.    State  ▼.  Oailor,  17  R.  3. 

In  indictment  for  arson  of  insured  building, 
to  injury  of  insurer,  if  insurer  is  corporation, 
fact  of  incorporation  must  be  distinctly 
averred.    Staadeny,  People,  26  R.  333. 

Indictments  which  describe  property  fired 
as  house  of  person  who  resiaes  in  it  are 
good.    State  v.  Toole,  76  D.  602. 

In  indictments,  house  fired  should  not  be 
described  ae  house  of  two  persona  who 
occupy  separate  portions  of  it,  for  tiiat 
would  be  construed  to  be  joint  occupancy. 
Each  apartment  occupied  in  severalty  should 
be  treated  as  separate  house.  In  cases  of 
lodging-houses,  they  should  be  stated  to  be 
house  of  lodffinff-house  keeper,  for  lodgen 
occupy  it  under  nim.    Ib, 

ABTI0LE8. 

Between   partners,    interpretation    o^    see 

Partnership,  22-24. 
Shipping  artides,  see  Sbippiho,  40i 

▲8P0BTATI0N. 
What  neoetsary  in  larceny,  see  Laroknt,  ft. 

ASSAULT. 

[Tnclndes  both  the  civil  action  for  damajires  for 
assault  and  battery,  and  the  proBecution  for  crim- 
inal assaults,  and  assaulu  with  intent  to  kUl, 
rob,  or  ravish,  etc] 

Upon  passenger*,  by  railroad    employees^ 
ace  Railroap  Compai«x>8»  60. 
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Upon  pupils,  see  Schools,  17. 
Upon  seamen,  see  Shipping,  41. 

L  Thb  Civil  Action. 
IL  The  Criminal  Pbosecutioh. 
1.  Simple  AtsaulU. 

2i  Aggravated  AaacnUiB;  AuauUi  wUh 
Special  IntenL 

L  Thx  Civil  Action. 

1.  What  amounts  to  an  assault.  — 
Assanit  is  committed  by  person  who  aims 
gun  in  excited  and  threatening  manner  at 
plaintiff  standing  three  or  four  rods  off,  and 
snaps  it  two  or  three  times,  even  though 
such  gun  was  unloaded,  if  such  fact  was 
unknown  to  plaintiff.  Beach  v.  Hancock^ 
59  D.  873. 

Assault  is  committed  by  owner  of  chattel 
in  going  up  to  one  in  peaceable  possession  .of 
it,  with  a  knife,  threatening  and  intending  to 
commit  violence  upon  him,  in  order  to  obtain 
chattel.    Bame8  v.  Martin,  82  D.  670. 

Owner  of  tenement  is  not  liable  to  action 
for  assault,  where,  having  gained  peaceable 
possession  of  part  of  tenement,  after  termi- 
nation of  his  tenant's  estate  therein,  he  pro- 
ceeds to  take  possession  of  residue,  using  no 
more  force  than  is  necessary  to  overcome 
tenant's  resistance.  Mugford  v.  Bichardton, 
83  D.  617. 

Roman  Catholic  priest  has  no  legal  author- 
ity by  virtue  of  his  priestly  character,  or 
offices  of  his  religion,  while  endeavoring  to 
administer  rite  of  his  church  to  sick  person 
at  his  request,  to  forcibly  eject  any  person 
who  is  lawfully  present  in  room.  Cooper  v. 
Mc^Mma,  26  R.  667. 

It  ma^  be  assault  to  strike  a  horse  which 
another  is  driving.  .  Clark  v.  Downing,  45  R. 
612. 

2.  Who  are  liable.  —  Where  two  fight 
in  anger  by  consent,  each  is  liable  to  the 
other  for  actual  damages.  Shay  v.  Thomp- 
son,  48  R.  538;  Stout  v.  Wren,  9  D.  653. 

Where  parties  jointly  engage  in  unlawful 
set,  they  are  jointly  or  severally  liable  for 
injury  to  third  party  resulting  therefrom,  if 
caused  by  any  of  the  parties  to  unlawful 
set;  therefore,  where  pskrties  engage  in  mu- 
tual combat  with  pistols  in  street,  and  inno- 
cent passer-by  is  injured,  aU  of  the  com- 
batants are  liable  as  principals,  either 
jointly  or  severally.  Muiphy  v.  Wilson,  100 
D.  290. 

Boy  thirteen  years  old,  in  sport,  but  wan- 
tonly, threw  piece  of  mortar  at  another  boy, 
which  accidentally  hit  third  boy,  and  in- 
jured his  eye.  Heldf  that  he  was  liable  to 
latter  in  action  of  assault  and  battery.  Peter' 
9on  V.  Haffner,  26  R.  81. 

8.  The  right  to  sue  for  assault.  — 
Conviction  and  punishment  for  assault  do 
not  bar  civil  suit  against  offender  for  same 
act,  not'  prevent  recovery  of  exemplary 
damages  against  him.  Cook  v.  Ellin,  41  D. 
757. 


Civil  remedy  of  person  injured  by  fdoii< 
ous  assault  and  battery  is  not  sospeoded  cJl 
offender  has  been  proseeatod  criflUBilly. 
Nowlan  v.  Orifin,  28  IC  45. 

4.  Evidence  for  the  plaintiff,  gessr- 
ally .  —  In  action  of  trespass  for  sssaalfi  ud 
battery,  plaintiff  ought  not  to  be  penoitted 
to  give  evidence  of  his  seoecsl  dkinettf. 
Giveng  v.  Bradley,  6  D.  646. 

Evidence  of  plaintiff's  complaints  of  p&ii 
and  soreness,  made  to  other  persoas  at  ts»t 
and  soon  after  commission  of  asMiil^  a*« 
competent  in  his  own  behalf,  in  respect  ts 
extent  of  injury,  in  connection  wit£  otba 
testimony.     Werely  v.  Peraona,  84  D.  Si6i 

Record  of  indictment  for  aasaolt  and  btft> 
tery  to  which  defendant  pleaded  guiltf  it 
evidence  in  civil  action  to  reoovsr  dsmagei 
for  same  offense.  Oorum  v.  WaUtm,  fiO  (X 
285. 

In  action  for  injuries  inflicted  on  phistiff 
while  endeavorin|r  to  take  horse  and  eu- 
riage  from  possession  of  defendant^  it  isooo)- 
petont  to  show  that  pbuntiff 's  eodeavor  vu 
authorized  by  owner  of  such  hccBS  snd  cu- 
riase.     Porter  v.  Seller,  62  D.  341. 

Language  of  defendant,  used  at  thss  o( 
making  assault,  is  admissible  for  peiposa 
of  characterizing  act  as  bearing  on  qoeBtiao 
of  malice.    Macdougall  t.  Mag^drt,  ^  D.  91 

Charge  of  unlawful  assault  by  shootmg  u 
sustained  by  proof  of  shooting,  sod  it  ii  itft 
necessary  for  plaintiff  to  show  intsotioa  or 
negligence  on  part  of  defendant,  bat  it  is  for 
defendant  to  snow  absence  of  such  intsstisa 
or  negligence.     Conway  v.  Beed,  27  B.  35i 

In  action  for  assault  and  battery  with  it> 
tempt  to  ravish,  plaintiff  is  not  reooirad  to 
prove  charge  beyond  reasonsWs  ooabt;  • 
preponderance  of  evidence  is  suffidtnt.  R 
UoU  V.  Van  Burtn,  20  B.  668. 

Plaintiff  cannot  show,  in  such  aetioo,  tint 
defendant  had  made  like  sssaolts  oo  otto 
women.     Ogle  v.  Brooka,  44  R.  778. 

5. in  action  for  Joint  ssMnlts.- 


In  action  against  several  for  joint  snulti 
evidence  of  prior  snd  subseqaent  oisonidBet 
on  part  of  some  of  defenasnti,  tendisi  t» 
show  conspiracy,  implicates  only  thow  eoa- 
mitting  such  acta.  Strout  v.  Padard,  49  & 
601. 

6.  Evidence  in  aggravation  of  daffi* 
ages. — Battery  being  proved,  porsnit  « 
plaintiff  into  his  own  house,  and  kaepsi 
him  there  beset  in  fear,  are  proper  drcos* 
stances  in  aggravation  of  damsgsi.  fPocM 
V.  label,  4  D.  633. 

7.  Showing  defendant's  sodsl  raai 

and  wealth.  —  In  action  for  asnoJ^  en> 
deuce  of  defendant's  wealth  is  iinprop«t  ^* 
less  it  is  a  case  for  exemplary  damages*  ^^ 
gan  v.  Dur/ee,  33  R.  608;  Hendt^  ▼.  SmUi, 
46  D.  143;  Hare  v.  Marsh,  50  R.  Hi;  DrV^ 
v.  Baker,  50  R.  14.S. 

Affidavit  made  by  defendant  forduB^" 
venue,  showing   ownerabip  ol  propu^t  ' 
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■dmMnbk  to  ihoir  his  w«ftltii»  in  sctioo 
sgunst  hhn  forusanlt  and  battery.  Banu$ 
▼.  JTorfM,  82  D.  970. 

8.  Hatters  of  defense,  generally.  — 
In  action  for  aasaalt,  nuder  plea  of  not 
guilty,  with  leave  to  give  special  matter  in 
evidence^  anything  amounting  to  Isgal  jnsti- 
fic&tion  may  be  given  in  evidence.  £M  v, 
Botwovik,  12  D.  27a. 

Plaintaff  cannot  recover  if  it  appear  that 
he  nsed  excessive  violence,  and  snch  as  was 
not  necessary  in  his  own  defense,  in  repelling 
asanlt    BUioU  v.  Broum,  20  D.  644. 

That  plaintiff  ii  turbulent,  or  defendant 
qvisl  in  dispositioD,  is  not  competent  evi- 
dence.   SnMwkk  v.    Ward,  75  D.  453. 

In  action  by  woman  for  assaalt  and  bat- 
tery with  lecherous  intent,  evidence  is  inad- 
missible to  show  former  similar  charge  by 
ker  against  another  man,  and  her  acceptance 
sf  money  in  compromise.  Ogle  ▼.  Brooka, 
44  &  778. 

0.  Svidenoe  in  mitigation  of  dam- 
ages. —Defendant^  to  mitigate  damagea,  can- 
not be  permitted  to  prove  that  on  divers 
occaeiona,  previous  to  assault,  plaintiff  has 
ilaadered  and  abused  him.  FvUerton  t. 
WwrriA,  25  D.  99. 

Where  plaintiff  in  action  for  assault  has 
alleged,  as  matter  of  aggravation,  that  de- 
fendant had  connection  with  her  against  her 
vill,  defendent  has  right  to  show  that  plain- 
tiff has  been  previously  criminal  with  other 
persons,  as  a  eiroumstanoe  tending  to  repel 
allegation  of  force.  Watiyy,  Ferber,  86  D. 
189. 

Fact  that  plaintiff  and  defendant  fought  by 
agreement  or  mutoal  consent  is  no  bar  to 
recovery,  but  may  be  considered  in  mitisa- 
tjon  of  damagiBs.    Adanu  t.  Waggoner,  5  R. 

230. 

10.  Jnstiflcatioii. — In  defense  of  pos- 
■enion,  aasanlt  and  battery  are  justifiable; 
Ut  woanding  is  not;  but  in  defending  assault 
by  intruder,  wounding  is  justifiable.  Sheun 
▼.  ifari&aiR,  20  D.  232. 

Occupant  of  building  has  right  to  admit 
Tbom  he  pleases  to  enter  and  remain,  to  ex- 
pel any  one  who  abuses  privilege,  and  to  lay 
bands  on  person  to  expel  him,  if  necessary. 
»  otrm  V.  Steei,  24  D.  648. 

Bat  where  one  has  invited  or  permitted 
another  to  enter,  he  cannot  justify  assault  to 
expel  him,  if  conduct  for  which  person  is 
''oQght  to  be  forcibly  expelled  was  occasioned 
l)y  owner's  abuse.     lb, 

Wonnding  by  one  who  has  right  to  lay 
hands  on  and  remove  injured  party  ia  not 
justiBed  unless  he  has  committed  assault  or 
made  snch  forcible  resistance  as  to  render 
wounding  necessary.     BrubaJcer  v.  Paul,  32 

j^v&vlt  on  trespasser  is  not  justifiable 
where  his  trespass  is  not  accompanied  by 
^y^l^Dce,  unless  he  is  first  requested  to  de- 
■•^  and,  refusing  this  request^  resisto  sfforte 


made  to  remove  or  expel  him.  Saribmer  t. 
Beach,  47  D.  265. 

Record  of  oonviotion  in  eriminsl  prose* 
cution  of  plaintiff  for  priof  assault  on  defend- 
ant is  inadmissible  in  justification  by  Utter. 
RobmsM  V.  WiUon,  52  D.  77. 

Legal  inference  as  to  eharactsr  of  assanlt 
cannot  be  drawn  from  ths  verdict  of  a  jury. 
lb. 

In  action  for  assanlt^  defendant  cannot 

i'ustify  on  ground  that  he  had  irrevocable 
ieense  to  enter  upon  plaintiff's  land  for  pur- 
pose of  removing  his  personal  property  there. 
nrom,  and  that  plaintiff  withstood  hia  entry* 
OAiire^  V.  HuUm^  14  R.  578. 

Plea  showing  that  persons  injured  kept 
disorderly  house,  and  were  injured  in  their 
attempte  to  prevent  def endante  from  destroy- 
ing and  abating  it  as  pnblio  nuisance,  is  no 
justification.     €hny  v.  Ayree,  32  D.  107. 

11.  Provocation. — To  mitieate  dam- 
ages b^  proof  of  provocation  bv  injured 
party,  it  must  appear  that  act  of  offender 
was  committed  auriug  continuance  of  pas- 
sion excited  by  provocation,  and  before  his 
blood  had  time  to  cooL  Fullerton  v.  Warrick, 
25  D.  99;  Jaeaway  v.  Dula,  27  D.  492;  Ire- 
land V.  BlUoU,  68  D.  715. 

Hence  acto  and  declarations  of  plaintiff  at 
a  different  time,  and  antecedent  facto  not 
forming  part  of  same  transaction,  are  not 
admissible.  Lee  w.  Wooleey^  10  D.  230; 
Jaeaway  v.  Dula,  27  D.  492. 

Provoking  and  insnltinff  language  con- 
stitute no  defense  to  note  of  violence,  in  civil 
actions  or  criminal  prosecutions.  Ireland  v. 
EUiott,  68  D.  715. 

Lsn^tage  in  ite  nature  tending  senerally 
to  excite  angiy  passions  of  men  ia  admissible 
as  extenuation,  nut  never  as  justification  or 
defense,  either  in  a  criminal  or  civil  case. 
lb. 

Words  applied  to  one  who  commite  as- 
sault will  not  amount  to  extenuation  if  as- 
sault was  committed  after  time  for  reflection 
and  coolness,  and  under  circumstances  lead- 
ing to  presumption  that  it  was  done  in 
revenge.     lb. 

Libel  published  in  momine  does  not  miti- 
gate assault  and  battery  on  libelnr  in  sifter- 
noon  of  same  day.  Keieer  v.  Smith,  46  R. 
342. 

12.  Self-defense.  —  Right  of  defense  in 
protection  of  one*s  person  or  property  is  de- 
rived from  law  of  nature,  and  should  not  be 
unnecessarily  restrained  by  municipal  regu- 
lations.    Oray  v.  Conibe,  23  D.  431. 

When  one  intends  by  violence  to  commit 
felony,  he  may  be  repelled  by  force,  and 
may,  if  necessary  to  prevent  consummation 
of  his  purpose,  be  killed,  either  by  one  who 
is  about  to  be  wronged  in  person  or  prop- 
erty, or  by  any  member  of  his  family,  or  by 
any  lodger,  servant,  attendant,  or  other  per- 
son then  present.  JScribner  v.  Beach,  47  D. 
265. 
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Self-defense  excoses  breaches  of  peace, 
and  even  homicide,  if  kept  within  its  tme 
bounds,  and  not  suffered  to  beoome  aggres- 
siye.    Ih, 

Fenon  is  not  liable  lor  nnintentional  in- 
jury resulting  from  exercise  of  right  of  self- 
defense,  where  neither  negligence  nor  folly  is 
proved  against  hiuL  Faxkm  ▼.  Boyer,  16  R. 
616. 

M.,  who  carried  concealed  weapons,  and 
was  reputed  to  be  quarrelsome  ana  danger- 
ous, and  who  was  stronger  than  defendant, 
entered  defendant's  business  office^  and 
abused  him  with  opprobrious  epithets.  De- 
fendant ordered  him  to  leave,  but  be  refused, 
and  continued  the  abuse.  Defendant  then 
pushed  him  with  his  open  hand  toward  door, 
when  M.  violently  throttled  him,  and  moved 
his  hand  as  if  endeavoring  to  draw  weapon, 
whereupon  defendant  reaching  out  his  hand 
toward  safe  to  steady  himself,  gasped  a  seal, 
and  struck  VL  on  head,  knocking  him  down, 
from  which  he  died.  In  action  for  damages, 
heldf  that  defendant's  act  was  justifiably. 
Moraan  v.  Dur/ee,  33  R.  508. 

18.  Defense  of  property.*— -Person 
who  has  valuable  property  in  warehouse  may, 
for  purpose  of  protecting  it  at  night,  erect 
spring-gun  that  will  explode  upon  attempt 
being  made  to  break  into  building;  and  if  in 
such  attempt  person  is  killed,  owner  of  prop- 
erty is  not  liable,  civilly  or  criminally.  Orap 
V.  Combs,  23  D.  431. 

Force  in  retakin|(  property  fraudulently 
obtained  must  be  limited  to  amount  neces- 
sary to  obtain  it,  and  then  no  action  will  lie 
for  assault  and  battery.  Hodgeden  v.  Hub- 
bard, 46  D.  167;  Johnson  v.  Perry,  48  R. 
826.    Contra,  Barnes  v.  Martin,  82  D.  670. 

Resistance  to  retaking  property  fraudu- 
lenfly  purchased  makes  purchaser  aggressor, 
and  parties  recapturing  j^roperty  may  use 
force  necessary  to  hold  him.  Hodgeden  v. 
Hubbard,  46  D.  167. 

Trespass  committed  with  force  may  be 
resisted  by  violence  adequate  for  occasion, 
without  first  requesting  trespasser  to  desist 
and  depart.    Senbner  v.  Beach,  47  D.  265. 

Oivil  trespass  does  not  justify  firing  of 
pistol  at  trespasser  in  resentment  or  anger. 
lb. 

Assault  and  battery  is  justifiable  if  com- 
mitted in  defense  of  one's  lands  or  goods,  or 
goods  in  his  possession,  intrusted  to  him  by 
another.     lb. 

14.  InstructionB  to  the  Jury,  in 
trial  for  assault  and  battery,  are  erroneous 
which  run  thus:  "Although  you  may  believe 
from  the  evidence  that  the  defendant  had 
probable  cause  for  giving  information  of  the 
violation  of  the  law  by  the  plaiutifif,  still 
this  does  not  authorize  or  justify  the  defend- 
ant in  committing  an  assault  and  battery 
upon  the  person  of  the  plaintifi*;  and   if  the 

•  What  act*  may  lawfully  be  commiited  In  de- 
toase  ol  property,  see  notCi  b2  D.  674,  ti7a. 


joiT  also  believe  he  did  so  commit  an  assull 
and  battery,  the  law  presnmea  it  to  havt 
been  done  maliciously,  and  the  fury  an  it 
liberty,  in  such  case,  to  render  a  larger 
amount  than  the  amoontactnally  paid  bjtbs 
plaintiff  by  way^f  smart-mooey.  Moom$ 
V.  KenneU,  61  D.  576. 

Terms  "coward"  and  " eowaidly  "  in 
not  known  to  law,  and  are  nnanitable  m  ia- 
structions  relative  to  assanlk  Irtiaad  v. 
EUioa,  68  D.  716. 

15.  Verdict.  —  Joint  verdiet  againsiall 
is  prober,  in  action  for  assault  and  battery, 
when  it  appears  that  it  was  joint  act  of  aU, 
either  by  counselins  it  before  commiaaioB,  or 
by  being  present  when  trespeaa  was  oommit- 
ted,  and  aiding,  abetting,  and  eneonragin^ 
or  by  committing  trespass  itMli.  Bnuihekk 
V.  Ward,  76  D.  463. 

Defendant  and  plaintiff's  hrother  were  in 
conflict,  when  defendant  stmok  plaintiff  with 
a  knife,  supposing  him  to  be  the  brothei: 
Plaintiff  had  in  fact  given  no  provooation  for 
blow.  Jury  found  for  plaintiff'  and 
his  damages;  but  also  found  special 
"that  the  blow  complained  of  wa 
by  defendant  without  malice,  and  vnder  cir- 
cumstances which  would  have  led  a  ressoo- 
able  man  to  believe  it  was  necessary  to  his 
proper  self-defense."  Held,  that  judgmcsit 
should  have  been  for  defendant  onspecisl 
verdict.     PaxUm  v.  Boyer,  16  R.  615. 

16.  Damages  recoverable.  —  Exemp- 
lary damages  are  recoverable,  notwithstand- 
ing defen(umt  has  been  convicted  and  fined 
on  public  prosecution  for  same  offcmse,  snd 
plamtiff  introduces  record  of  criminal  pro- 
ceedings in  order  to  prove  offense.  GorvM 
V.  Walton,  69  D.  285. 

Punishment  to  be  inflicted  in  public  {pro- 
secution may  be  affected  by  verdict  in  civQ 
action  for  same  offense,  but  damages  to  b< 
recovered  in  private  suit  are  whoUyaniii- 
fluenced  by  anythina  that  may  have  tnnr 
pired  in  prosecution  oy  state.     lb. 

Damages  may  be  recovered  for  otrcnin- 
stances  of  outrage  and  insult  which  woond 
feelings,  and  tend  to  lower  party  agf^evad 
in  estimation  of  his  feUow-citiaens;  bat  sot 
for  any  public  odium  which  mi^ht  arise  from 
exposure,  at  trial,  of  domeatio  quarrels  of 
husband  and  wife  who  sue  for  assault  sod 
battery  upon  wife,  ^amei  v.  Marim,  82  D. 
670. 

One  who  resists  attempt  of  owner  of  chit- 
tel  to  take  it  from  his  possession  by  force 
is  not  liable  in  exemplary  damagesg  unleA 
guilty  of  excessive  force,  and  acting  froa 
motives  of  malice.     lb. 

n.  Thb  CRiMiKaL  PBOtnounoH. 

1.  Simple  AuauUs. 

17.  Befinltion of  "assault. "^Ananlt 
is  int<«ntional  attempt,  by  violenoe,  to  «io  is 
injury  to  the  person  ol  another.  State  v. 
Davie,  35  D.  73& 
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AittQlt  and  battery  is  the  nnlawfal  and 
f njuttifiable  nae  of  force  and  violence  npon 
pereoa  of  another,  however  slight.  Oum,  t. 
Jfcirte,61D.410. 

16.  Wliat  constitutes  a  criminal  as- 
sault.*—Offer  to  strike  ia  assault,  although 
aonilant  is  not  near  enough  to  reach,  if  dis- 
tance were  such  as  to  induce  man  of  ordinary 
firmnen,  under  accom^Muiyinff  circumstances, 
to  believe  he  would  instantly  receive  blow 
QDlesB  he  struck  in  self-defense.  State  ▼. 
Dam,  35  D.  735. 

Constable  arrested,  without  warrant,  per- 
son who  was  intoxicated,  and  imprisoned 
him  in  "lock-up"  until  he  became  sober, 
when  he  discharged  him  without  taking  him 
Urtore  magistrate.  Held,  that  constable  was 
guilty  of  criminal  assault  and  battery.  8UUe 
r.  Pivrher,  22  R  669. 

Officer  is  under  like  circumstanoes  liable 
ilao  to  sction  for  assault  and  false  imprison- 
ment   Brock  Y,  Stimwn,  U  R.  390. 

One  who  points  pistol  within  shooting  dis- 
tuee  at  another  who  is  unlawfully  attempt- 
iag  tostop  his  wagon  and  team,  and  threatens 
to  shoot  him  if  he  does  not  desist,  is  guilty 
of  assault,  but  not  of  assault  with  intent  to 
murder.    HairOon  v.  Staie^  28  R.  392. 

Defendant  advanced  from  opposite  side  of 
street,  some  twenty  steps  distant,  with  stick 
and  open  knife,  cursing  and  threatening  to 
kill  complainant.  Complainant  retreated 
ioto  store,  and  remained  there  two  or  three 
lioiin,  defendant  meanwhile  walking  up  and 
down  in  front  of  store  and  threatening  to 
whip  him  if  he  came  out.  Held,  an  assault 
Stauw,  Martin,  39  R.  111. 

Defendant  unlaw  fully  untied  and  was  driv- 
ing sway  prosecutor's  cow,  and  facing  prose- 
eutor  with  cocked  gun  in  his  hand  and  his 
finger  on  trigger,  but  not  pointing  it  at  prose- 
ector,  he  declared  that  he  would  kill  any  one 
vbo  interfered  and  laid  hands  on  cow.  Held, 
to  assanlt    Stale  v.  Home,  53  R.  442. 

Tk  /oUowhiff  acts  are  criminal  (uenvUs: 
Rsihing  upon  prosecutor  with  intent  to 
strike,  ind  approaching  so  near  in  execution 
of  that  intent  that  it  is  necessary  for  prose- 
cQtor's  safety  to  strike.  State  v.  i>ai;w,  35 
D.  735. 

Haijing  az  and  threatening  to  split  another 
<Iown,  if  he  does  not  do  a  certain  act  SUUe 
».  Mmjan,  38  D.  714. 

I>elivering  to  another  a  thing  to  be  eaten, 
*•  fri  figs  containing  **love  powders,"  know- 
ing that  it  contains  foreign  substance,  and 
concealing  fact;  if  other,  in  ignorance  of 
f^'t^  eata  it  and  is  injured  in  health.  Cwn, 
▼•  SiraUon,  19  R.  350. 

Act  of  railway  station  keeper  in  ejecting 
pa.'tfienger  from  station  for  spitting  on  floor. 
PofpUv.  McKay,  41  R.  169. 

19.  What  does  not.  —  Person  who  whips 
snother  at  latter's  request,  and  for  purpose, 


« (£. 
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as  they  both  supposed,  of  saving  him  from 
greater  punishment^  is  not  guilty  of  assault 
and  battery.    State  v.  Beck,  26  D.  190. 

Court  charged  jury  that  if  defendant  beat 
prosecutor's  horse  while  being  driven  by 
prosecutor  he  was  ffuilty.  Held,  error,  as 
beating  of  horse  did  not  in  law  amount  to 
battery  on  prosecutor.  Kirland  v.  State,  13 
R.  886. 

One  who  negligently  drives  over  another 
is  not  guilty  of  orininal  assault  and  battery, 
although  he  does  it  while  violating  a  city 
ordinance  against  Cast  driving.  Com,  v. 
Adanu,  19  R.  862. 

Oirl  of  fifteen,  living  with  elder  brother, 
and  being  supported  by  him,  is  subject  to 
moderate  restraint  and  correction  at  his 
hands.    Srunoden  v.  State,  41  R.  667. 

Aiming  unloaded  gun  at  person  within 
shooting  distance,  in  such  manner  as  to  ter- 
rify him,  he  not  knowing  that  gun  is  not 
loaded,  will  not  support  conviction  for  crimi- 
nal assult.     Chapman  v.  State,  56  R.  42. 

20.  CasM  of  mutual  combat.  — 
Where  two,  by  mutual  agreement,  engage  in 
light  with  each  other,  each  is  guilty  of  as- 
sault and  battery,  although  there  is  no  anger 
or  ill-wilL     Cam,  v.  CoUbera,  20  R.  328. 

In  case  of  mutual  combat  where  death 
does  not  ensue,  in  order  to  reduce  offense 
from  assault  with  intent  to  murder  to  ag- 
gravated or  simple  assault,  it  must  appear 
that  combat  was  waged  upon  equal  terms, 
and  that  no  undue  advantage  was  sought  or 
taken  bv  accused.     King  v.  State,  30  R.  160. 

21.  Bvidence  to  convict.  —If  it  does 
not  appear  that  act  was  unjustifiable,  from 
evidence  of  prosecution,  accused  should  be 
acquited.  Prosecution  must  show,  not  only 
commission  of  act,  but  also,  beyond  reason- 
able doubt,  that  it  was  not  justifiable;  for  if 
justifiable  it  is  not  criminaL  Cottu  v.  McKie, 
61  D.  410.  . 

It  is  unnecessary  to  prove  place  of  com- 
mitting offense  precisely  as  uleged  in  in- 
dictment Indictment  for  assault  in  one 
town  b  supported  by  proof  of  assault  in 
another  town  in  same  county,  and  within 
jurisdiction  of  court  Com,  v.  Tolliver,  69 
D.  262. 

22.  Evidence  in  defense,  generally. 
—  Defendant  cannot  give  evidence,  in  miti* 
gation  of  fine,  that  prosecutor  was  on  bad 
terms  ^nth  him,  and  had  on  days  previous  to 
assault  used  provoking  and  abusive  language 
of  and  to  him.     RawUnfja  v.  Com,,  19  D.  757. 

To  justify  assault,  all  circumstances  must 
be  specially  shown;  and  sufficiency  of  alleged 
justification  is  matter  of  law.  State  v.  Mor- 
yan,  38  D.  714. 

In  indictment  against  person  for  wounding 
another  by  gun-shot,  evidence  is  admissible 
of  declarations  of  wounded  person,  made 
while  on  his  way  to  house  of  defendant,  to 
show  with  what  intent  he  went  there.  State 
V.  Ooodridi,  47  D.  676. 
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Evidence  of  prior  fight  between  proeecntor 
and  defendant  is  not  admissible  in  trial  for 
•tabbing,  where  parties  had  been  leparated 
for  thirty  minutM,  and  at  time  of  stabbing 
proeeontor  was  uoder^oiDS  examination  of 
woonds  received  in  pnor  fight.  Whilden  t. 
State,  71  D.  181. 

Under  indictment  for  assault  by  taking 
indecent  liberties  with  person  of  a  woman, 
eridence  of  her  general  bad  reputation  for 
chastity  is,  ujpon  question  of  consent,  ad- 
missible in  defense.  Com,  r.  KendalL  18  K. 
469. 

On  trial  for  assault  with  pistol,  it  is  in- 
oompetent  to  prove  custom  of  defendant  and 
his  associates,  when  controversies  or  disputes 
arose  among  them,  to  curse,  abuse,  and  de- 
nounce one  another  in  obscene,  insulting, 
and  violent  language,  and  flourish  knives 
and  pistols,  with  ^reatening  gestures,  as 
mere  matter  of  jest,  and  without  any  inten- 
tion to  use  them  to  injury  of  any  one.  Bauh 
khu  V.  State,  60  R.  129. 

28.  Threats  by  assaulted  person.  — 
Evidence  of  threats  is  inadmissible  in  favor 
of  assailant,  when  it  appears  that  sufficient 
time  had  elapsed  for  blood  to  cooL  State 
T.  «/adb«m,  59  D.  281. 

Declaration  by  assailed  party  in  palliation 
of  ffuilt  of  accused  is  inadmissible  when 
declaration  was  made  some  months  subse- 
quent to  commission  of  assault.     lb. 

24.  Self-defense  — Defense  of  prop- 
arty.  —  Whether  stabbing  by  defendant  was 
done  in  self-defense  or  not  depends  upon 
nature  and  violence  of  assault  made  upon 
him.    Floyd  v.  State,  91  D.  760. 

Stabbing  man  in  return  for  blow  will  not 
be  justified  where  there  is  nothing  to  show 
that  assailant  was  greatly  superior  in  phy- 
sical strength,  or  that  defendant  was  ill  at 
time,  or  that  other  circumstances  existed 
which  produced  relatively  great  inequality 
between  them  for  sudden  combat.'    lb. 

Assault  may  be  justified  in  defense  of  one's 
dog.    State  v.  McDuJie,  69  D.  616. 

Evidence  that  assault  was  committed  in 
defense  of  defendant's  property,  or  that  of 
others  intrusted  to  his  care,  against  forcible 
trespasser,  is  competent  both  on  question  of 
lawful  degree  of  force,  and  question  whether 
assault  was  "intended  to  do  bodily  harm." 
If  intent  was  merely  to  defend  lawful  pos- 
session, use  of  unjustifiable  means  does  not 
constitute  offense  within  statute,  Filians  v. 
People,  25  R.  143. 

2i   Aggravated  Aamults;  AssauUs  toith  Spe- 
cial Intent 

25  Intent  to  kill  —  nature  of  the 
oflinise.  —  Assault  with  intent  to  kill  was 
not  crime  known  to  common  law.  Under 
Florida  statute  it  is  a  misdemeanor.  Hall 
T.  State,  76  D.  617. 

There  is  difference  between  intent  to  kill 
and  intent  to  murder;  intent  to  kill  may 
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exist  where  person  intends  only  aneli  kiSiag 
as  amounts  to  manslaughter.     IK 

26. what  constitutes. — Act  dons 

with  felonious  intent  oonstitutes  no  fekmy 
unless  ooupled  with  present  ability  sad 
means  to  ezeonto.  State  ▼•  BwaiU,  65  IX 
772. 

There  is  no  assault  with  intent  to  commit 
murder  where  A  fires  gun  at  B  at  distance  of 
forty  feet,  with  intent  to  murder  him,  if 
gun  is  in  ^t  loaded  with  powder  and  light 
cotton  wad,  although  A  believes  it  to  be 
loaded  with  powder  and  balL  /&  Contr^ 
Mulisn  V.  State,  6  R.  691. 

Assault  with  intent  to  murder  may  bt 
committed  without  using  weapon  that  might 
be  likely  to  produce  death,  although  such 
intention  is  usually  manifested  by  use  of 
deadly  weapon.     Monday  v.  Slate^  79  D.  314 

In  sasault  with  intent  to  murder,  assum- 
ing necessary  intent  to  exist,  act  peirformed 
must  have  some  adaptation  to  aoeoropllsh 
particular  thing  intended;  but  this  adapta- 
tion need  only  be  apparent,  not  perfect. 
Mullen  V.  State,  6  R.  691. 

Unsuccessful  mingling  of  poison  with  food, 
with  intent  to  cause  death,  does  not  consti- 
tute assault  with  intent  to  murder,  nor  as- 
sault of  any  kind.  Oamet  t.  Stale^  28  £L 
425. 

One  unlawfully  firing  at  A  and  kxttiog  B 
is  guilty  of  assault  with  intent  to  kill  B. 
Dunaioay  v.  People,  61  R.  686;  McGehee  v. 
State,  52  R.  209;  StaU  v.  Gilman,  31  R.  237. 
Contra,  Lacejkld  v.  State,  36  R.  8. 

There  may  be  assault  with  intent  to  com- 
mit manslaughter.  State  v.  Connor,  44  R. 
686. 

27.  indictment.  —  Indictment  for 

assault  to  commit  murder,  which  accuses 
prisoner  of  making  assault  on  deformed  per- 
son, unable  to  walk  or  cry  aloud,  and  forcing 
and  throwinff  him  from  wagon  onto  fro»a 
ground,  and  leaviuff  him  there  with  inteaft 
by  that  means,  feloniously,  willfully,  and 
with  malice  aforethought,  to  kill  and  murder 
him,  is  sufficient,  ifuoon  v.  People^  35  D. 
107. 

28.  evidence  — proof  of  intent 

—  Intent  at  time  of  assault,  under  indict- 
ment chargiuff  "  assault  with  intent  to  kill,* 
is  question  of  fact  for  jury  to  decide  upos 
those  presumptions  which  are  recognixnl  i  y 
law,  as  far  as  applicable,  and  their  judg- 
ment and  experience  as  applied  to  circum- 
stances in  evidence.  Intent,  like  malice, 
may  be  either  express  or  implied,  and  pre- 
sumed where  facts  authorizing  presumpuon 
are  proved.     Hall  v.  State,  76  D.  617. 

Actual  intent  to  kill  must  l>e  pro  veil,  atii 
that  under  circumstances  which  would  mak« 
killing  murder.  Maker  v.  People,  bl  D. 
781. 

It  is  unlawful  for  occupant  of  land5  to  F^t 
spring-guns  or  other  mischievous  wi^a}-*!!!! 
on  his  premises,  and  if  same  cause  death  to 
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arespaaier  it  is  crimiml  homicide.  Bat  to 
kuthoruB  GODviction  of  aaeault  with  intent 
»  eommit  murder,  specific  felonions  intent 
nast  be  prored;  and  so,  where  one  plants 
»ch  weapons  with  general  intent  to  kill 
;r»p.ii8en,  and  wonnds  particular  person, 
le  cannot  be  oonTicted  o!  assault  with  in- 
tent to  commit  murder.  Intent  to  kill  that 
particnlar  person  alone  must  be  shown,  and 
eannot  be  implied  from  general  conduct. 
StntpwR  T.  8UxU^  31  R.  1. 

29.  defenaeo.  —  Assault  with  in- 
tent to  km  cannot  be  justified  in  defense  of 
property.  Stale  t.  Oilman,  31  R.  257;  Slate 
T.  Morgam,  38  D.  714 

Where  defense  is  that  third  person  was 
itailant,  evidence  of  that  person's  threats 
against  assailed  person  is  inadmissible.  State 
j.BeamUi,^K.  155. 

Statement  of  evidence  proposed  and  of- 
fered by  defendant^  held  to  have  been  erro- 
iKOQflly  rejected  in  this  case.  MaJier  v. 
People,  81 1>.  781. 

30. instructions.  —  Under  indict- 

BHnt  chaining  assault  with  intent  to  kill,  it 
^Qot  eiTor  for  court  to  refuse  to  instruct 
jory  that  they  ought  not  to  find  defendant 
gailty,  if  defendant  had  killed  party  as- 
ualted,  and  homicide  would  have  been 
laaoiUaghter,  and  not  murder.  HaU  ▼. 
i^tafe,  76  D.  617- 

U  is  not  error  to  charge  jury  that  they 
ooght  to  find  prisoner  guilty,  if  satisfied 
fiiat  if  party  assaulted  had  died  from  wouud 
inflictsd  by  defendant  killing  would  have 
been  manslanghter.  It  is  not  necessary  that 
voood  inflicted,  if  it  had  proved  fatal, 
ihodd  oonstitate  murder  in  order  to  con- 
oid  /&. 

81.  — conviction  of  lesser  offense. 
— Upon  trial  for  assault  with  intent  to  com- 
mit marder,  defendant  cannot  be  convicted 
of  aoaolt  with  intent  to  commit  man- 
tl&Qghter,  but  he  may  be  convicted  of  a 
Biople  assault.  SiaU  v.  WliUe,  20  R.  602; 
SiHterv,Com.,2l  B.  83. 
33.  Intent  to  ravish  —  what  consti- 
^tei— Oae  is  guilty  of  assault  with  intent 
to  commit  rape,  if  he  lays  hold  of  woman 
»uh  intcatioa  of  having  sexual  intercourse 
*itb  her  against  her  will,  and  she  resists  for 
« time,  bat  ultimately  yields.  State  v.  liar- 
%aa,  78  D,  609. 

^'egro,  seeing  white  woman  passing  alone 
through  piece  of  woods,  gave  chase,  crying 
out  to  her  several  times  to  stop.  She  ran, 
u<i  be  pursued  her  until  she  was  out  of 
vooda  and  in  sight  of  dwelling-houBO,  when 
he  ran  back  into  woods.  Held,  sufficient  to 
Qstain  conviction  for  assault  with  inteut  to 
commit  rape.     StaU  v.  Neely,  21  R.  496. 

Prosecutrix,  with  boy  six  years  old,  was 
tTQoJIing  carriage  with  baby  in  it.  Defend- 
>nt,  seventy-five  yards  distant,  shouted: 
"Halt,  I  intend  to  ride  in  the  carriage;  if 
}uu  don't  halty  1 11  kill  you  when  I  get  hold 
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of  yon.'*  Prosecutrix  ran,  trundlioff  car- 
riage, and  defendant  pursued,  telling  her  to 
stop,  until  she  came  up  with  another  woman. 
Beldf  insufficient  to  convict  of  assault  with 
intent  to  commit  rape.  State  ▼.  MoMey,  41 
R.  478. 

83.  evidence  to  convict.  —  Evi- 
dence of  intent  to  commit  rape  is  sufficient 
to  be  submitted  to  jury  when  it  shows  that 
prisoner  entered  room  where  youn^  lady 
was  sleeping,  by  means  of  raising  window, 
went  to  t|ie  bed,  grasped  her  ankle,  and 
hastily  retreated,  without  any  attempt  at 
explanation,  when  she  screamed.  Staie  t. 
^0071,  57  D.  655. 

On  trial  of  indictment  charging  defendant 
with  assault  on  his  daughter  with  intent  to 
commit  rape,  it  is  no  evidence  of  felonious 
intent  charged  that  defendant  uncovered 
her  person  as  she  was  lyin^  asleep  in  bed; 
that  he  took  indecent  liberties  with  her  per- 
son; that,  after  she  awoke,  he  endeavored 
to  persuade  her  to  let  him  have  connection 
with  her,  and  ofifered  her  money  to  induce 
her  to  do  so;  and  that  he  lay  upon  her;  but 
that  she  wholly  refused  his  request;  that 
defendant  did  not  effect  his  purpose;  and 
that  when  she  finally  refused,  he  desisted 
from  his  attempt  and  left  her.  Com.  v. 
MerrUU  77  D.  336. 

On  the  trial  of  an  indictment  for  assault 
with  intent  to  commit  a  rape  on  person  of 
female,  who,  by  reason  of  imbecility,  was 
incompetent  to  be  sworn  as  witness,  decla- 
rations of  such  female,  made  shortly  after 
assault,  are  incompetent  to  prove  commis- 
sion of  offense:  Hombeck  v.  Btate,  35  R.  608. 

84.  —  defenses  ^  consent  of  fe- 
male. —  Attempt  by  male  of  seventeen  to 
have  carnal  connection  with  female  child 
under  age  of  ten,  with  her  consent,  is  not 
indictab^  under  statute  providing  for  pun- 
ishment of  assault  with  intent  to  commit 
rape,  though  another  statute  provides  that 
**  if  any  male  person  of  the  age  of  seventeen 
years  and  upward  shall  carnally  know  and 
abuse  any  female  child  under  the  aae  of  ten 
years,  with  her  consent,  every  such  person 
so  offending  shall  be  deemed  guilty  of  rape  '*; 
for  assault  upon  consenting  female,  old  o» 
young,  is  legal  impossibility:  Smith  v.  State, 
80  D.  355;  StaU  v.  Pickett,  21  R.  754. 

35.  Intent  to  rob.  —  On  trial  of  indict- 
ment for  assault  with  intent  to  rob,  witness 
for  prosecution  testified  that,  at  time  of  com- 
mitting assault,  prisoner  stated  he  was  hav- 
ing his  revenge,  etc.,  for  previous  attack  by 
assaulted  part^'  upon  him.  Held,  that  dec- 
laration was  Srdniissible.  Hamilton  v.  Stale, 
10  R.  22. 

36.  With  deadly  weapon  —  what  is 
such  a  weapon.  —  A  **  deadly  weapon  "  is 
not  exclusively  one  designed  to  take  life  or 
inflict  bodily  injury,  and  when  not  of  this 
character,  question  is  one  of  fact.  Bligt 
V.  StaU,  51  R.  628. 
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A  ruor  is  not  a  "  dangerous  weapon " 
within  statute  specifying  "such  as  bowie- 
knives,  pistols,  dirks,  or  any  other  danger- 
oas  weapon."    8UUe  v.  Neiwn,  68  R.  202. 

A  blow  with  handle  of  pitchfork,  used 
like  club,  is  not  assault  with  a  **  sharp,  dan- 
gerous weapon,'*  within  statute  against  as- 
sault with  dangerous  weapons:  FiUdns  v. 
People,  25  R.  143. 

87.  --^-  indictment.  —  Indictment  un- 
der statute  punishing  assaults  with  deadly 
weapons  should,  as  general  rule, ,  distinctly 
aver  that  assault  was  made  with  deadly 
weapon.    DoUarhide  ▼.  U.  8.,  39  D.  460. 

Indictment  under  statute  for  assault  with 
az  need  not  aver  that  assault  was  made 
with  deadly  weapon,  as  court  takes  judicial 
knowledge  of  character  of  weapon.     lb. 

Mode  of  making  assault  need  not  be  set 
out  in  indictment  for  assault  with  gun 
"loaded  with  powder  and  ball,"  with  intent 
to  kill.     SiaU  V.  Chandler,  69  D.  432. 

Indictment  charging  assault  with  pistol, 
alleging  that  it  was  deadly  weapon,  is  not 
bad  for  not  charging  that  it  was  loaded,  nor 

8 resented  within  range.     Burton  v.  State,  30 
I.  146. 

88.     evidence    to     convict.  — 

Whether  or  not  gun  is  loaded,  and  how 
loaded,  is  very  material,  on  question  of  in- 
tent, upon  indictment  under  statute  against 
shooting  at  another.  Allen  v.  State,  73  D. 
760. 

Evidence  of  general  character  of  wife  for 
virtue  and  chastity,  her  reputation  in  this 
respect  having  been  impeached,  is  admissible 
on  trial  of  husband  for  shooting  at  one  who 
has  attempted  to  commit  rape  upon  her. 
Biggs  v.  State,  76  D.  630. 

89.  matters  of  defense.  —  To  con- 
stitute justification  for  shooting  at  another, 
something  more  must  appear  than  single  fact 
that  defendant  did  not  shoot  until  attempt 
had  been  first  made  to  shoot  him.  Allen  v. 
State,  73  D.  760. 

At  trial  of  husband  for  shooting  at  one 
who  has  attempted  to  commit  rape  upon 
former's  wife,  facts  attending  assault  upon 
wife  should  be  given  in  proof  to  jury,  al- 
thou^^h  shooting  occurred  on  morning  sue* 
ceedmg  night  of  such  assault.  Bigge  v. 
State,  76  D.  630. 

If  husband  or  father  shoots  at  one  who  is 
attempting  to  commit  rape  upon  wife  ur 
daughter  and  fails  to  kill  him,  be  is  not  lia- 
ble to  conviction  under  Georgia  act  of  JS56, 
providing  that  any  person   who    shall    be 

Suilty  of  shooting  at  another,  except  in  self- 
efense,  with  a  gun,  pistol,'  or  other  instru- 
ment of  like  kind,  shall,  on  conviction,  be 
punished  by  fine  and  imprisonment.     76. 

40. instructions.  — Instruction  that 

defendant  was  justified  in  shooting  at  prose- 
cutor, after  prosecutor  had  attempted  to 
shoot  him,  is  properly  refused,  since  it  as- 
sumes that  prosecutor   had    attempted   to 


shoot  him,  and  because  this  fact  akme  is  sol 
justification  of  shooting,  ainee  proeMDiar 
may  have  abandoned  combat  after  attempt, 
ing  to  shoot.     Allen  t.  State^  73  D.  76a 

41.  conviction  of  lOMseg  otftmsa. 

— Jury  may  find  verdict  of  ansaolt  and  Ut' 
tery  under  indictment  for  stabbing,  a<i  «> 
sault  and  battery  makes  part  of  every  stab- 
bing.    Whiiden  t.  State,  71  D.  181. 

ASSENT. 

Estoppel  by,  see  Estoppel,  40. 

Insufficient  when  avoids  deed,  ass  Dskdb^ 

98. 
Necessity  of,   to   oontmcts,   genially,  sss 

GoNTBAcra,  2. 
Necessity  of,   to  enforceable  ocmteact;  see 

Spbcitio  Pbriormanck,  11. 
Of   creditors,   to  assignment,    sea   Aanox- 

MSMT8,  etc.,  13, 14. 
Of  devisee,  to  provision  in  will,  ass  Dsviai, 

31. 
Of  owner,  to  immoral  use  of  honae,  see  Di»- 

ORDERLT  HOUSBS,  3. 

Of  personal  representatiTS^   to   legacy,  set 
Leoaoijes,  8. 


By  drainage  companies,  see  Draxhs,  5. 

Enjoining  collection  and  disbnrsement  of, 
see  fif  JUNOTiOMS,  23. 

For  local  improvements,  see  Mvxicipal  Cos- 
PORATIONS,  39-^7. 

Of  damages  in  actions  generaUy,  see  Dam* 
ages.  III. 

Of  damages  by  jury,  see  Triai.,  99,  108. 

Of  damages  for  property  condemned,  see 
Eminent  Domain,  18-21. 

Of  damages  for  lands  taken  for  railroad,  see 
Railroad  Companies,  23. 

Of  damages  in  suits  on  appeal  boods,  see  Ap- 
peal, 178. 

Of  damages  on  entry  of  judgment^  see  Jum- 

MENT,  17. 

Of  municipal  taxes,  see  MuiriciPAi.  Oosro- 

RATIONS,  26. 

Of  punishment  by  jurr,  see  Trial.  206w 

Of  taxes,  see  Taxes,  IIL 

Power  of  corporation  to  levy,  sea  Corfora- 

TIONS,  69. 
Releasing    stockholders    from    fntnre^   scs 

MaNUFACTUKINO  COMPANIIQ,  3. 

Review  of,  on  certiorari,  see  Certioraki,  7. 
Upon  premium  notes,  see  Imsurance,  206^ 

207. 
When  cloud  on  title,  see  Cloud  oh  Tttlm,  1 

ASSETS. 

Administration  of,  in  equity,  see  Equttt,  27. 
Application  of,  to  debts  on  dissolution,  m* 

Partnership,  93-104. 
Collection  of,  by  representatives,  see  Ezscv* 

I'ORS  AND  AdMINIOTRATORS,  60. 

Collection  of,  by  guardian,  sas  OuARnui 
AND  Ward,  13. 
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DeliTery  of,  to  aesignee  for  craditon,  leo  Aa- 

SSOXMSRTap  otc.,  34. 
Of  decedents  estates,  see  Bxxoinoxs  ahd 

ABifDnBTSATOJU^  n. 
Of  msdlTeDt  oorporatioii,  distribation  of,  see 

GORPOILATIONS,  183. 

Power  of  one  partner  to  dispose  of^  see  Fa&t^ 

vwasEXF,  38. 
Shares  of  firm  and  separate  oreditors  in,  see 

PAxraiXBSHir,  9&-100. 


ASSIONEB. 
Competent  ol^  as  a  witness,  see  WimiBsn, 

4a 

For  ereditors,  excessiTO  powers  to^  see  As- 
noHiOEiiTB,  eta,  26-28. 

For  creditors,  rights,  powers,  and  liabilities 
of,  see  Absioniibntb,  etc.,  II. 

In  bankruptcy,  his  powers,  duties,  and  lia- 
bilities, see  BANKBUFTcr,  14-31. 

In  insolvency,  appointment  and  powers  of, 
see  Insolvsnct,  12-15. 

In  insolToney,  snits  by,  see  LraoLVSNCT,  10. 

Of  bankrupt,  liability  of  for  rent,  see  Land- 
lord AKD  Tenant,  41. 

Of  bankrupt  railroad  company,  actions  by  or 
against,  see  Raulroad  Compahuis,  16. 

Of  husband,  wife's  equity  as  sgains^  see 
Husband  and  Witb,  26. 

Of  non-negotiable  bill  or  note,  right  o^  to 
sae,  see  Bills  and  Notes,  307. 

Of  trade-mark»  protection  of,  see  Tbadb- 
MARKS,  9. 

Of  warehouse  receipts,  rights  of,  see  Wabb- 

HOOSMMBN,  3. 

Bights  and  liability  of,  generally,  see  As- 

BIOHIIXNT,  V. 

Rights  of  purchasers  frcmi,  see  Assionmbnt, 

24. 
Set-off  in  salts  by  or  against^  see  Sbt-oif, 

21,  22. 

When  limitation  begins  to  run  for  or  against, 

see  liDflTATIONS  OF  AOIIONS,  28. 

When  may  sue  in  his  own  namei,  see  AssiON- 

MBNT,  26,  27. 
When  takes  subject  to  equities,  see  Asbigx- 

MBNT,  30-32. 

ASSIGNMENT. 

flneludeH  the  validity,  nature,  and  effect  of 
written  or  t>ral  transfera  of  coDtracts  and  rights 
of  action,  and  the  rights  conferred  upon  the 
usifcnee.  AsBignments  of  particular  kinds  or 
•ptcies  of  pxDperty,  contracts,  written  instru- 
ments, or  riRhts  of  action  will  be  found  treated 
under  their  appropriate  titles;  and  asslfirnments 
for  creditor-,  or  under  bankrupt  and  insolvent 
laws,  are  aUu  excluded.] 

Covenant  against,  in  lease,  see  Lbasis,  16. 
Equitable,  when  check  is,  see  Chbcks,  2. 
For  benefit  of  creditors,  see  Assionmbntb, 

ete. 
In  insolToncy,  and  what  passes  thereby,  see 

iNsoLVKNcnr,  14. 
Of  bill  of  lading,  see  Bills  of  Lading,  13. 
Of  bill  or  note,  see  Bills  and  Notes,  112. 
Of  breaches^  in  declaraticm,  see  Plbadinq, 

14. 


Of  ehattel  mortgngi^  ■••  GsAvniL  Mobv- 

OAOH,  28. 
Of  oontraots,  pavol  svidsiios  t»  ssplalm  ■•• 

Etidknoi,  9& 
Of  copyright,  see  OorTUCMD;  C 
Of  dower,  see  Dowia,  IV. 
Of  errors,  see  AmAi^  96)  baoiBp  111 
Of  errors  ia  erimianl   esssb  ■•• 

145. 
Of  fire  policies^  see  IiitVBAiiOii^  68. 
Of  indMiture  el  apprentioeship^  see  Ai 

TIOXS,  3. 

Of  interest,  diMolatioii  of  partnerriiip  by, 

see  Pabtnibshxp,  73. 
Of  land  warrants,  see  Pmuo  La»s%  17. 
Of  leases,  lee  Lbash^  iy« 
Of  license,  see  Lionrfl^  flL 
Of  life  policy,  see  Insubavct^  7S. 
Of  mortgagees,  see  Mobthaoh,  V. 
Of  ordinary  penal  bond,  see  Bonds,  2S. 
Of  patent  rights,  see  Paisvib,  3. 
Of  policies  of   insnxanoe^  see  IiisvmAiiOii^ 

26-27. 
Of  private  way,  see  Pbitatb  Wats,  6. 
Of  thing  pledged,  by  pledgee^  see  Plbdo^ 

etc,  9. 

L  What  mat  bb  Asbiohbd;  nr  Whom; 

AND  TO  WBOlt. 

II.  What  CtoNgriTPTM  an  Assionmbnt. 

in.  CONSIDBBATION   AND  VaLXDRT. 
IV.  CONSTRUOnON  AND  EmoT. 
V.   KlGHTS   AND    LLABfUTDMI   OF  THB    Al- 
SIONBB. 

1.  As  Beapedi  tk$  Astdmer, 

2.  A*  i?eipeete  ThM  Permnu, 

L  What  mat  bb  Assionbd;  bt  Whom| 
AND  TO  Whom. 

1.  In  genmraL  —  Sale  of  a  oertatn  num- 
ber of  timber  trees  growing  upon  land,  to 
be  ohoeen  by  vendee,  passes  ^interest  which 
may  be  assigned  before  selection  is  made. 
McCoy  T.  Herbert,  33  D.  263. 

Vendor's  warranty  of  title  to  personal 
property  sold  is  not  assignable  in  Alabama, 
so  as  to  give  right  of  action  upon  its  hreaeh 
to  subsequent  purchaser  of  such  property. 
Salle  V.  Light,  i9  D.  317. 

Under  Mississippi  aet  of  1840,  forbidding 
assignments  by  banks  of  debts  due  then^ 
defense  of  statute  to  action  by  assignee  of 
any  such  debt  must  be  made  by  plea  in 
abatement.    Lanier  v.  T^g,  46  D.  293. 

By  law  of  England,  estate  is  assignable^ 
although  contraot  is  not  so.  Oamer  v.  ^y- 
Oftf,  68  D.  627. 

Iowa  code  does  not  limit  assignability  of 
claims,  but  enlarges  them,  and  includes 
many  things  which  were  not  assignable  be- 
fore its  passage.  Weirt  w,  CUy  qf  Davenport, 
77  D.  132. 

"Labor  ticket,"  or  oertificate  for  wages, 
issued  by  corporation,  and  on  its  face  "pay- 
able to  employee  only,*'  and  "  not  transfer- 
able,** is  not  assignable.  Tabler  v.  Shefitld 
Land  ete.  Ooi,  68  K.  693. 
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2.  Written  contracts.  —  Instrament  is 
aaaignable  which,  though  very  inartificially 
drawn,  purports  to  give  mortgage  on  defend- 
ant's half  of  saw-mill  to  secure  payment  of 
certain  sum  payable  in  lumber;  but  common- 
law  action  of  debt  cannot  be  maintained  on 
it     Knighton  v.  Tujli,  61  D.  174. 

Contract  to  convey  to  one  person  one  of 
four  pieces  of  land,  to  be  selected  by  him, 
cannot  be  assigned  to  another  so  as  to  entitle 
latter  to  make  selection.  McQueen  v.  Chott- 
teau,  64  1).  178. 

Written  contract  is  assignable  which  pro- 
vides that  obligor  shall  not  navigate  certain 
waters  for  specified  term,  and  that  if  he  does 
so  he  will  pay  certain  sum  to  obligee  or  his 
assigns.  CaL  Steam  Nov.  Oo,  v.  Wright,  65 
D.  611. 

8.  Bonds.  —  Defendant  conveyed  his  busi- 
ness and  good- will  to  T.,  and  gave  bond  con- 
ditioned in  certain  sum  as  liquidated  dam- 
ages, that  defendant  would  not  engage  in 
like  business  for  stated  period.  T.  afterward 
conveyed  said  business  and  good-will  to 
plaintiff,  and  assiffued  to  him  defendant's 
bond.  In  action  for  subsequent  breach  of 
bond,  held,  that  assignment  was  void;  such 
bond  could  only  be  enforced  for  benefit  of  T. 
alone  while  carrying  on  business  in  person, 
and  there  was  no  right  of  action  to  assign 
until  after  breach  of  condition.  HUiman  v. 
Sliannahan,  18  R.  281. 

4.  Chosesin  action. — Right  of  action 
could  not  be  assigned  at  common  law.  This 
rule  has  been  very  generally  superseded  at 
law,  and  never  prevailed  in  equity.  Thall- 
hevmer  v.  Bnnckerhoff,  16  D.  308. 

Policy  of  insurance  is  chose  in  action,  and 
assignable  like  other  choses  in  action. 
Palmer  v.  Merrill,  62  D.  782. 

Assignment  of  mere  right  to  file  bill  in 
equity,  assignor  having  no  substantial  pos- 
session or  capability  of  personal  enjoyment, 
is  void  as  against  public  policy,  as  where 
holder  of  contract  to  convey  land,  etc.,  on 
certain  terms,  attempts  to  assign  same  after 
breach,  none  of  pnrchase-money  having  been 
paid,  and  vendor  being  still  in  possession. 
Marshall  r.  Means,  66  D.  444;  Milwaukee  etc. 
R.  B.  C<K  v.  Milwaukee  etc  B.  B.  Co.,  88  D. 
740.» 

Any  chose  in  action  may  be  assigned  in 
Texas,  and  suit  brought  thereon  by  equitable 
holder.     HopBns  v.  Upshur,  70  D.  375. 

Right  of  entry  in  case  condition  in  deed 
should  be  broken  at  future  time  is  not  as- 
signable interest.  Bethlehem  v.  Annis,  77  D. 
700. 

5.  Money  not  yet  due — future  earn- 
ings, t —  Assignment  of  debt  to  become  due 
on  completion  of  job  of  work,  or  at  expira- 
tion of  term  of  service,  is  valid,  and  garuish- 

*  See  note  on  assl^ablllty  of  mere  equf  table 
right,  .•»  I).  44P-451. 

f  Nore  on  asbigiiment  of  debts  to  become  due, 
UD.  443,444. 
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ment  thereafter  made  it  ineflSsetnaL  PapM 
V.  Mayor  etc.  ^  Mobile,  37  D.  744;  Weed  ▼. 
Jewett,  37  D.  116. 

Such  assignment  it  valid,  although  en- 
ployment  is  for  no  definite  time.  Mame  v. 
Clough,  24  R.  699;  MulhaU  v.  Quhm,  61  a 
414;  7%tfer  T.  Kelle^,  66  D.  220. 

Though  such  assignment  caniu«t  opersts 
immediately,  it  becomes  operativ^e  in  eqoity 
when  subject-matter  becomes  existent  or 
dne.    Field  ▼.  Mavor,  67  D.  435. 

Assignment  "of  aU  sums  dne  or  to  be- 
come dne  to  me  for  services  in  laying  oom- 
mon  sewers  "  of  city  of  K  will  not  defeat 
trustee  process  against  said  city  to  reach 
earnings  arising  ont  of  engagements  snbse- 
qnently  entered  into  between  assignor  and 
city.     MulhaU  ▼.  Qtcmn,  61  D.  414. 

Mere  possibility  of  being  again  employed, 
and  of  earning  wages  at  a  fntnre  time  under 
snch  employment,  is  not  assignable.     Ik 

Assigximent  of  wages  to  he  earned  nnder 
existing  contract  is  void  if  made  for  par- 
pose  of  preventing  their  beins  attached  by 
trustee  process,  notwithstan<mig  fact  that 
assignment  was  made  openly  and  for  good 
consideration.     Oragg  ▼.  Martin^  90  D.  164. 

Accounts  "  to  be  made  by  the  practice  of 
medicine  "  in  fntnre  years  are  not  snbjeet  of 
assignment  so  as  to  vest  in  assignee  snch 
title  or  interest  in  aoconnts  when  created  as 
will  enable  him  to  maintain  an  action  there- 
on in  his  own  name.  Skipper  v.  Stokea,  94  D. 
646. 

Assignment  of  salary  of  public  officer,  be- 
fore it  is  earned,  is  void  as  againet  public 
policy.     Bliss  v.  Lawrence,  17  R-  273. 

6.  Part  of  a  debt,  demand,  or  canee 
of  action.  —  Assiflmment  of  part  of  chose 
in  action  is  valid.  Exchange  Bank  ▼•  McLetm, 
40  R.  388.  Gontrm^  Thallhebner  t.  Brinober- 
Ao/,  16  D.  308. 

Assignment  of  part  of  entire  demand, 
unless  with  consent  of  debtor,  is  Toid  at 
law,  but  in  equity  rule  is  otherwise.  Oram 
V.  Aldrich,  99  D.  423;  Oibsan  ▼.  Coote,  32  D. 
194;  James  v.  City  qf  Newton,  66  R.  692. 

Averment  of  oonsent  of  debtor  was  neces- 
sary at  common  law  to  enable  creditor  to 
reco^ror;  but  under  California  code,  which 
follows  equitable  doctrine,  complaint  is  not 
demurrable  for  lack  of  facts,  if  it  fails  to 
contain  such  averment.  OrasM  v.  Aldrich,  99 
D.  423. 

Averment  in  following  words,  **  of  which 
said  assignment  defendants  have  had  dee 
notice,"  is  not  allegation  that  defendants 
knew  of  or  assented  to  assignment  at  time 
it  was  made.     lb. 

7.  Expectancies  and  contingent  in- 
terests.*—  Assignments  of  contingent  in- 
terests and  expectations,  and  of  things 
having  no  present  actnsl  existence,  bnt  rest- 
ing in  possibility  only,  are  valid  in  equity  if 

*  Assignment  of  poBslbillties  or  oontinfencie^ 
'  lee  notes,  70  D.  96-98;  94  D.  648^6iiL 
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birlj  made  and  not  opposed  to  any  rule  of 
public  policy.     Field  ▼.  Mayor,  57  D.  435. 

Assignment  of  mere  expectancy  will  be 
given  effect  in  equity,  not  as  grant,  but  as 
contfacty  entitling  assignee  to  specific  per- 
formanoe  as  soon  as  assignor  has  power  to 
perform  itb  McDonald  v.  McDonald,  75  D. 
AU. 

8.  Verdicts  and  Judgments.* —  Judg- 
ment may  be  assigned  like  chose  in  action. 
Wright  V.  TeU,  58  D.  336. 

Verdict  or  judgment  is  not  negotiable; 
1>ut  assignment  thereof  will  be  upheld,  if  it 
will  promote  ends  of  justice;  otherwise  not. 
Duncan  v.  Bloonutock,  13  D.  728. 

Partial  assignment  of  judgment  without 
consent  of  judgment  debtor  does  not  affect 
him.     Lave  v.  Fairfield,  53  D.  148. 

Judgment  not  m  being  may  be  assigned 
pending  litigation,  and  such  assignment  is 
valid  from  day  of  its  execution,  unless  fraud 
intervenes.  Wdre  ▼.  City  qf  Du;venjtort,  77 
D.  132. 

Third  parties  may  purchase  judgment  and 
take  sssignment  of  it»  with  or  without  no- 
Oee.     Mitchell  ▼.  Hodcett,  85  D.  151. 

9.  Bigiita  of  action  in  tort.  —  Right 
of  action  for  conversion  of  personal  prop- 
erty is  assignable,  under  New  York  code, 
aod  effect  of  assignment  is  to  enable  assignee 
to  sue  upon  it  in  his  own  name.  McKee  v. 
Jndd,  64  D.  515. 

Kight  to  damages  for  tort  may  be  assigned 
«o  as  to  give  assiguee  priority  over  attaching 
crc'ditor  of  assignor.  Weire  v.  City  qf  Daven- 
port,  77  D.  132. 

10.  Who  may  take  an  assignment. 
—  Assignment  of  claim  by  plaintiff  to  one  of 
defendants  before  suit  is  no  bar  to  such  suit 
except  where,  in  order  to  sue,  same  person 
matt  appear  on  record  as  both  plaintiff  and 
defendant.     Blanehard  ▼.  Ely,  34  D.  250. 

Party  cannot  become  assignee  of  his  own 
obligation,  and  when  obligation  is  transferred 
to  fliUigor  by  instrument  in  form  of  assign- 
ment, instead  of  taking  effect  as  such  it 
operates  as  an  extinction  of  obligor's  liabil- 
ity.  Brown  v.  ifefe,  85  D.  277. 

IL  What  Constitijtes  an  Absionmbnt. 

11.  In  general. — Letter  of  attorney 
tatborizing  attorney  to  receive  and  receipt 
for  debt  due  to  constituent  from  third  per- 
■oD,  which  contains  clause  stating  that  letter 
is  assignment  of  debt,  will  be  considered  an 
assignDient  thereof,  although  it  is  not  in 
terms  irrevocable,  and  does  not  expressly 
authorize  attorney  to  receive  money  to  his 
own  use.      Weed  v.  JrtpeU,  37  D.  115. 

Assignment  of  chose  in  action  must  be  of 
entire  debt  or  obligation,  and  must  be  ac- 
oompaoied  by  delivery  of  note,  bond,  or 
other  evidence  of  debt,  if  there  be  one. 
Palmer  ▼.  MerriU,  52  D.  782. 

*  See  ooie  on  ssaijniability  of  judgments,  and 
•OlKt  of  laeli  assignments,  64  D.  866-369. 


18.  Formal  requisites.  —  Assignment 
of  judgment  made  on  sheriff's  docket,  same 
being  private  memorandum  book  which  law 
does  not  require  him  to  keep,  is  not  notice  to 
any  one  except  parties  to  transaction.  Borem 
V.  McOehee,  31  D.  695. 

Entry  on  margin  of  record,  to  effect  that 
"  these  judgments  stand  for  t^e  use  of  Mar- 
tin Frey,'*  amounts  to  common  assignment 
of  such  judgments,  with  all  their  incidents; 
and  although  made  by  attorney,  is  of  same 
effect  as  if  made  by  prmcipal.  Mohler*9  Ap- 
le iK 47  D.  413. 

Assignment  of  judgment  need  not  be  under 
seal.     Mitchell  v.  HockeU,  85  D.  151. 

Assignment  of  debt  in  form  of  order  to  pay 
it  to  assignee  is  ^ood,  and  is  not  defeated  by 
fact  that  order  is  negotiable  in  form,  if  it 
was  given  in  good  faith,  and  assignment  was 
in  fact  made.     Moore  ▼.  Lourrey,  95  D.  790. 

18.  Necessity  of  a  writing.  —  Assign- 
ment of  chose  in  action  may  be  made  with- 
out writing,  and  assignee  thereof  may  sue  in 
his  own  name  in  equity  or  under  New  York 
code.     Hooker  v.  JSaijie  Bank,  86  D.  351. 

Assignment  of  account  must  be  in  writing 
under  statute,  but  it  is  not  absolutely  neces- 
sary that  w^riting  be  upon  same  piece  of 
paper  as  account.  But  if  account  is  in  pos- 
session of  assignor  at  time  he  is  claimea  to 
have  assigned  it,  and  assignment  is  not  upon 
it,  it  will  at  least  throw  some  doubt  upon 
his  intention  to  assign.  Ford  t.  Angelrodt, 
88  a  174. 

No  particular  form  is  necessary  to  consti> 
tute  assignment  of  debt.  It  may  be  verbal 
or  in  writing;  and  if  in  writing,  and  intent 
and  contract  of  parties  is  not  fully  expressed 
therein,  it  may  be  shown  by  evidence  aliunde. 
Moore  ▼.  Lowrey,  95  D.  790i 

14.  How  executed.  —  All  of  several 
joint  obligees  must  subscribe  assignment  at 
law  of  joint  obligation  to  them,  even  though 
one  of  them  be  vested  with  authority  to  as- 
sign legal  interests  of  his  co-obligees.  San- 
ders V.  Blain,  22  D.  86. 

Date  of  assignment  in  writing  is  presumed 
to  be  time  it  was  executed.  Weire  t.  City 
qf  Davenport,  77  D.  132. 

15.  What  is  an  equitable  assign- 
ment. —  Draft  by  creditor  to  amount  of 
whole  debt  is  valid  as  assignment  thereof. 
Gibson  v.  Cooke,  32  D.  194. 

Such  order  operates  as  equitable  assign- 
ment of  debt  or  fund  against  which  it  is 
drawn,  although  not  available  as  bill  of  ex- 
change for  want  of  written  acceptance. 
Whfotley  V.  Strobe,  73  D.  622;  Bank  qf  Com- 
merce V.  Bogy,  100  D.  247. 

Order  drawn  on  particular  fund,  after 
notice  to  drawee,  constitutes  equitable  as- 
signment, and  binds  fund,  pro  tanto,  in  hands 
of  drawee.  Martin  t.  Maner,  70  D.  223. 
S.  P.,  BHU  T.  TuUle,  37  R.  515. 

Anything  showing  intention  on  one  side  te 
make  present  irrevocable  transfer  of  fund. 


41«  A8STGNMEKT,  H-IV. 

For  Index  to  Notes  In  American  Decistnnt  end  Amerlcnn  Reportu,  ■••  |»|>.  B-n% 


and  from  which  assenfe  to  receive  it  may  be 
inferred  on  the  other,  will  operate  in  equity 
as  an  assignment,  if  supported  by  sufficient 
consideratioii.  Bank  qf  Commerce  r.  Bogy, 
100  D.  247. 

Where  one  gives  an  order  to  his  attorney 
to  pay  to  another  person  amount  of  claim 
placed  in  his  hands  for  collection,  such 
amonnt  will  not  thereafter  be  subject  to  at- 
tachment for  debt  of  drawer,  even  though 
order  be  not  accepted  by  drawee.  Neemith 
V.  Drwn,  42  D.  260. 

Assignment  of  money  may  be  effected  by 
power  of  attorney  to  collect  and  distribute 
same  to  oreditors.  Waiaon  v.  Bagaley,  51 
D.  595. 

Agreement  to  pay  sum  ont  of  note  when 
collected  is  equita^ble  assignment  of  such  sum, 
which  cannot  be  claimed  as  assets  of  estate 
of  insolvent  holder  of  note.  GalUnger  v. 
Pomeroy,  54  D.  496;  Alexander  ▼.  AcUime,  47 
D.  547. 

16.  What  is  not. — Draft  on  general 
fniid  in  drawer's  bands,  not  accepted,  is  not 
assignment  of  fund.  Firet  National  Bank  v. 
Dubuque  efCL  B*y  Co.,  35  R.  280;  Bank  qf 
Comtneree  ▼.  Bogy^  100  D.  247;  Harris  v. 
Clark,  51  D.  352. 

Bill  of  exchange  drawn  on  debtor  does  not 
of  itself  operate  as  assignment  in  equity  of 
debt,  even  if  negotiated  for  good  considera- 
tion. It  is  evidence  tending  to  show  such 
assignment^  and,  with  other  circumstances 
to  show  that  such  was  intention  of  drawer, 
will  vest  in  holder  exclusive  claim  to  indebt- 
edness. Bank  qf  Commerce  v.  Bogy,  100  D. 
247. 

Delivery  of  notes  to  agent  for  collection, 
with  instructions  to  pay  certain  debts  with 
proceeds,  does  not  pass  legal  title  to  notes 
to  creditors  whose  debts  were  to  be  paid, 
Dor  to  sureties  upon  these  debts.  Clark  v. 
ail^r  76  D.  343. 

Indorsement  of  receipt  given  by  attorney 
at  law  for  note  which  has  oeen  placed  in  his 
hands  for  collection,  does  not  pass  to  assignee 
legal  title  to  note,  although  such  attorney, 
by  another  indorsement  on  the  reooipt,  prom- 
ises to  pay  proceeds,  when  collected,  to  as- 
signee. Ck>ntraot  betwten  assignor  and  as- 
signee, in  such  a  case,  is  not  analogous  to  that 
of  indorsement,  and  does  not  impose  on 
assignee  necessity  of  adopting  same  measures 
as  are  necessary  to  charge  indorser.  Oookin 
V.  Richardson,  46  D.  232. 

Irrevocable  power  of  attorney  does  not 
amount  to  assignment,  when  no  assignable 
interest  exists.     MuUuUl  v.  Qmnn,  61  D.  414. 

IIL  COKSIDIBATION    AND    VaLIDHT. 

17.  Natural  affection.  —  Considera- 
tion of  natural  affection  for  assignment  and 
delivery  of  a  bond  for  conveyance  of  land 
renders  assignment  valid  so  that  court  of 
equity  will  not  vacate  it.  Pawling  v.  Speed, 
12  D.  269. 


18.  Preexisting  debt. — Aaeignee  of 
property  to  secure  debt  due  to  him  is  soa 
bona  fide  purchaser  without  iiotioe»  where 
he  pays  no  money  as  oonsideratton  of  sneii 
assignment.  Harria  v.  Horwer,  90  D.  182; 
Lockwood  V.  Bates,  12  D.  121. 

Assignee  of  fraudulent  purchaser  of  goo^ 
taking  them,  without  notice  of  fzaad,  as  se- 
curity for  past  debt,  is  not  bona  jUe  por- 
cbaser,  ana  gets  no  title  against  defnadbd 
vendor.     Bool  v.  French,  28  D.  482. 

Assignment  of  claim  is  good,  thoiugfa  not 
taken  by  assignee  in  payment  of,  bat  only 
as  collateral  seourity  for,  a  pre-existing  debt. 
Moore  v.  Loun-ey,  95  D.  790. 

19.  Eifoct  of  words  "f6r  watna  re 
oeived. "— Words  "for  value  reoetved,* 
forming  part  of  contract  of  aasagnment, 
must  be  held  to  famish  sufficient  evidence 
prima  JaxAe  at  leasts  of  consideratioB  for 
assignment.     ThroB  v.  KeweU,  47  D.  682. 

20.  Validity  —  colorable  aseigii- 
meats.  —  Assignment  of  chose  in  action  is 
presumed  to  be  colorable,  until  ooatrary  ap- 
pears.   Phinney  v.  TVa^ey,  44  D.  116l 

21.  Effect  of  the  law  of  placa  —As- 
signment valid  where  made  is  valid  every- 
where.   Noble  V.  Thompson  OU  Cb.,  21 B.  66. 

Where  statute  of  another  state  makes 
penal  purchase  of  choees  in  action  by  certain 
officers,  but  operates  only  as  to  remedy 
without  affecting  validity  of  debt,  sncfa  stat- 
ute cannot  be  pleaded  in  this  state  feoactioB 
by  assignee  of  judgment  recovered  in  former 
sute.    BcoviUe  v.  Canfield,  7  D.  467. 

IV.      GONSTRUUriQH  AND 

22.  What  title  or  interest 
Assignment  of  bond,  judgment^  or  other  choss 
in  action  by  way  of  pledge,  or  ereu  abso- 
lutely, does  not  transfer  assignor's  legal  in- 
terest. Blanchard  v.  Ely,  34  D.  250;  Beeektr 
V.  Bwhmgfuim,  44  D.  580;  Pierce  t.  Me- 
Kceltan,  44  D.  635;  McJUkm  ▼.  Lwoe,  64  U 
449. 

Assignee  in  equity  stands  absolutely  ia 
place  of  assignor,  and  it  is  same  as  if  con- 
tract had  been  originally  made  with  aasijgiiee, 
upon  precisely  same  terms  as  with  original 
parties.     Smith  v.  BriUain,  42  D.  176. 

Assignee  in  equity,  upon  rescission  of  con- 
tract of  purchase,  is  entitled  to  recover  from 
vendor  whole  purchase- money  paid,  both 
that  paid  by  himself  and  that  paid  by  ar 
signor.     /ft. 

Assignment  of  judgment  against  indorser 
passes  presumptively  judgment  against  Drin- 
cipal,  but  presumption  may  be  rebnttea  by 
paroL     Bank  v.  Fordyce,  49  D.  561. 

Assignee  of  moiety  of  judgment,  whs 
does  not  mark  notice  of  his  intereet  tbereia 
upon  record,  is  postponed  to  subsequent  as- 
signee.    Fisher  v.  Knoot,  53  D.  503. 

Vendor  of  land  took  two  bonds,  matariog 
at  different  dates,  for  unpaid  pnrcfasss- 
money.    He  assigned  to  plaintiff  iMud  last 


falling  due.  HeU,  1.  That  assigned  bond 
WIS  entitled  ta  priority  of  payment  oot  of 
land,  and  2.  That  want  of  one  diligence  in 
proceeding  against  obligor  on  bond  did  not 
affect  sncfa  priority.  McCUntie  ▼.  Wise,  18 
K694. 

28.  Wanauty.  —  Where  party  makes 
vritten  assignment  of  '*note,  '  describing 
it,  use  of  wora  "  note  "  is  express  warranty 
tfaatit  ie  a  Talid  note.  Tkrallv.  Neu/eU,  47 
D.  682L 

If  note  thus  iifsigned  is  inyalid  as  to  one  of 
makeis  by  reason  of  his  insanity,  and  other 
maker  has  removed  from  state,  damage  re- 
coverable upon  warranty  is  diiferenoe  be- 
tween amoont  of  note  and  its  actual  value. 
ib. 

AsBisnmient  of  a  judgment  in  Pennsyl- 
vania does  not  import  a  guaranty  that  such 
judgment  will  be  paid.  Mohler't  AppecU,  47 
b.413. 

Party  assigning  judgment  must  be  held  to 
implied  warranty  that  there  is  such  a  judg- 
meot^  snd  that  defendant  is  liable  to  pay  it; 
sad  if  judgment  has  in  fact  been  paid,  as- 
iignes  ean  recover  from  assignor  amount 
paid  him.     Z4le  v.  Bopkins,  61  D.  115. 

94.  Bigrhta  of  parchAflera  from  as- 
■ignee.  —  B<ma  fde  purchaser  of  chose  in 
ictioQ  not  negotiable  from  one  to  whom 
owner  has  assigned  apparent  absolute  owner- 
■hip,  upon  faith  of  such  ownership  obtains 
▼alid  title  as  against  such  owner/although 
UEigoee  had  not  such  title.  Moore  v.  Mttro- 
foUtan  National  Bank,  14  R.  173. 

A  was  owner  of  certificate  of  indebtedness 
flf  itate  of  New  York,  which  he  transferred 
to  B  with  written  assignment.  Transfer 
vas  induced  by  false  representations,  and 
promises  of  B  were  not  fulfilled.  B  trans- 
ferred certificate  to  bank  of  M.,  which  took 
it  OD  faith  of  assignment.  Held,  that  bank 
vu  entitled  to  hold  certificate  against  A. 
Bnikw.  Laikrop,  22 N.  Y.  535,  overruled.  lb, 

V.  Kiaxis  AMD   Ltabilitiis  of  thx   A3- 

1.  Am  ReMpecU  the  A^rignor, 

25.  Right  of  action  against  assignor 
^  breadi,  failure  of  title,  etc.  —  As- 
signor of  bond  is  liable  to  assignee,  who, 
after  having  used  due  diligence  to  recover 
against  obligor,  has  failed  to  obtain  money 
doe  thereon.     Mackie  v.  Davis,  1  D.  482. 

Assignee  of  bond  cannot  sustain  action 
^^inst  assienor  on  failure  of  obligor  to  pay, 
ty  virtue  or  assignment  only.  GarrHsie  v. 
yon  Km,  2  D.  333. 

Assignee  of  vendee  of  trees  to  be  selected, 
living  selected  and  marked  trees,  may  main- 
**in  trorer  against  vendor  for  felling  and 
Klling  them,  although  vendor  has  no  notice 
of  election.     McCoy  v.  Herbert,  33  D.  256. 

Assignor  of  bond,  either  for  money  or  land, 
undertakes,  by  implication,  that  he  has  right 
to  pass  to  assignee  what  his  assignment  pur- 
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ports  to  pass.  If  assignor  does  not  POMMss 
Huch  right,  he  is  liable  for  breach  of  his  im- 
plied undertaking  the  moment  assu^ment  is 
made.    Emmeraon  v.  CiayweU,  58  U.  645. 

Assignee  of  bond,  though  receiving  it  with 
knowle<lge  that  another  person  claimed  it, 
may  recover  against  assignor,  unless  by  con- 
tract he  agreed  to  risk  olaim  of  snob  third 
person.     lb. 

Holder  of  bond  who  assigns  it  for  more 
than  is  due  thereon  is  liable  to  assignee  for 
deficiency.  Riffht  of  action  is  in  assisnee, 
and  is  nnassigniwle  right.  J)ecker  r.  AdamM, 
78  D.  65. 

Presumption  that  where  notes  assigned 
prove  unproductive,  assignor  is  to  be  char^- 
able  upon  original  consideration,  is  mere  m- 
ferenoe  of  fact,  and  may  be  overcome  by 

Eroof  that  diff'erent  agreement  was  made 
etween  parties,  and  parol  evidence  of  such 
agreement  is  admissible,  in  absence  of  any 
written  contract  on  subject.  Ooolan  v.  Rkh" 
ardson,  46  D.  232. 

Allegation  by  assignee  of  notes  that  he  held 
them  conditionally,  with  right  to  return 
them  in  case  obligor  should  allege  any  de- 
fense, must  be  proved,  and  his  mere  state- 
ment, in  conversation  with  obligor,  that 
such  was  his  right,  is  not  sufficient  evidence 
to  prove  it.      Weaver  v.  LyncJi,  64  D.  713. 

Parties  making  ioint  assignment  can  be 
sued  jointly,  and  joint  judgment  rendered 
will  not  be  error,  unless  there  was  a  motion 
that  separate  judgments  be  rendered.  Em' 
mernon  v.  Claywell,  58  D.  645. 

36.  When  assignee  may  sue  third 
persons  in  his  own  name.*  —  By  statute 
in  many  states  assignee  of  chose  in  action 
may  maintain  action  in  his  own  name. 
Roberts  v.  Corbin,  96  D.  147;  Petersen  v. 
Chemical  Bank,  88  D.  298;  Jotdan  v.  Thorn- 
ton, Uh.  546. 

Assignee  of  chose  in  action  may  sue  in  his 
own  name,  on  express  promise  by  debtor  to 
pay  him,  if  such  promise  is  grounded  on 
sufficient  consideration.  Such  consideration 
does  not  exist  where  assignee,  l>ecause  of 
prior  assignment,  never  was  entitled  to  pay- 
ment of  debt.     Muir  v.  Schenck,  38   D.   633. 

Sole  assignee  of  matter  in  litigation  may 
maintain  suit  in  equity  without  joining  his 
assignors.     Moor  v.   Veazie,  52  D.  655. 

Assignee  of  unassignable  legal  choses  may 
bring  suit  in  equity  in  his  own  name  for  en- 
forcement of  his  own  claims,  but  he  must 
make  assignor  party,  and  transaction  must 
be  bonajide,     Hopkins  v.  Hopkins,  53  D.  663. 

Where  party  sues  on  note  as  assignee  of 
6rm,  declaration  need  not  set  out  names  of 
persons  composing  firm.  SmUIh  v.  Blotch- 
ford,  52  D.  604. 

Assignee  cannot  maintain  action  which 
assignor  could  not  maintain.  Hill  r.  Mc- 
Pherson,  55  D.  142. 

*  Rlf^ht  of  assi^ee  of  foreiRn  executor  or  sd 
mlnUirator  to  sue,  see  note,  HA  D.  90tt-8U. 
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BQl  in  equity  may  be  maintained  by  aa- 
■iflnee  of  part  only  of  demand,  especially 
where  there  have  been  other  assignments  of 
•ther  parts  of  same  demand  to  other  persons. 
FiM  ▼.  Mayor,  67  D.  435. 

And  he  need  not  make  holden  of  remain- 
der of  demand  parties,  if  debtor  consented 
to  assi^ment;  but  if  he  did  not  consent^ 
complaint  will  be  bad  on  demurrer  for  want 
of  parties,  unless  other  holders  are  joined, 
tfrom  T.  AldrieK  99  D.  423. 

Assignment  may  be  made  of  judgment  for 
tort.  Assignee  may  sne  thereon  in  his  own 
name  and  recover  amount  of  it  from  sureties 
on  official  bond  of  officer  who  committed 
tort.    Charlu  t.  HoMu,  TJ  D.  148. 

Assignee  of  demand  upon  which  judgment 
was  rendered  to  secure  debt  of  equa]  amount 
may  sue  in  eonity  to  enforce  judgment,  and 
nominal  resiauary  interest  in  assignor  can- 
not entitle  him  to  bring  suit^  unless  it  be  al- 
leged in  his  bill  that  assignee  neglects  or 
refuses  to  do  so,  under  circumstances  calcu- 
lated to  prejudice  his  rights.  Andretu  ▼. 
Kibbee,  83  D.  766. 

Assignee  of  C  may,  under  California  prac- 
tice act^  maintain  action  in  own  name  against 
A,  where  A  owes  B,  and  the  two  agree  that 
claim  shall  be  paid  to  C.  McLaren  ▼.  Hutch- 
inaon,  83  D.  69. 

27.  When  he  may  or  must  sue  in 
name  of  asaignDior.  —  Action  for  breach  of 
contract  must,  at  common  law,  be  brought 
in  name  of  contracting  party,  and  not  in 
name  of  his  assignee,  for  assignment  of  non- 
negotiable  demand  does  not,  at  common  law, 
entitle  assigneer  to  pursue  remedies  in  his 
own  name  upon  contract;  though  court  will 
take  notice  of  assignment  for  purpose  of  pro- 
tecting interest  of  assignee.  Sisaon  ▼.  CievC' 
land  etc  R,  R,  Co.,  90  D.  262. 

Assignee  of  interest  of  joint  payee  of  nego- 
tiable note  acquires  by  assignment  no  right 
of  action  at  law  in  his  own  name.  In  case 
of  such  partial  assimments,  collection  of 
note  must  be  enforced  by  action  in  name  of 
ori^nal  payees.  Nor  does  it  afifect  rule  that 
assignee  is  himself  other  payee  of  note. 
MUler  V.  Bledsoe,  32  D.  37. 

Assi^ment  under  laws  of  one  state  of 
chose  m  action  not  assignable  in  another 
state  does  not  enable  assiRnee  to  sue  thereon 
in  his  own  name  in  the  latter  state.  Kirk- 
hnd  V.  Lowe,  69  D.  355.  Contra,  Levyv,  Levy, 
21  R.  35. 

Assignee  of  debt  may  bring  action  for  it 
in  assignor's  name,  even  against  his  consent 
and  without  his  knowledge,  if  such  use  of 
his  name  is  necessary  to  enforce  payment  of 
debt;  but  on  application  of  nominal  plaintiff 
in  such  case,  indemnity  against  costs  would 
be  required,  and  in  default  thereof,  procood- 
ings  might  be  set  aside  or  stayed.  Farmere* 
etc  Batik  t.  Humphrey,  86  D.  671. 

Michigan  statute  allowing  assignee  to  sue 
im  his  own  name  upon  contract  is  only  per- 
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28.  Effect  of  acts  and  dselaratiaBi 
of  assignor.  —  Assignee  is  bomid  by  acts 
of  his  assionor.    iSnuA  r.  Twnm^  16  D.  617. 

Acts  ana  declarations  of  ■TtigmiT  of 
in  action,  made  subeeqseat  to 
are  not  binding  upon  nsrignitii.     n^^hm^  ^, 
Huntington,  25  D.  690. 

Assignment  of  s  chote  ia  Mtioai  to  be  col- 
lee  ted  by  assignee,  be  to  pay  sU  oosts^  fess* 
etc.,  and  to  receive  portion  of  ptoeeede  for 
his  compensation,  creates  tensnoj  ia  ooo- 
mon  in  such  chose^  and  release  1^  agrigiMr 
operates  npoii  his  interest^  and  ia  a  bar  tose- 
tion  at  law  in  hia  name.  Awigneo'e  remedy, 
if  any,  for  expenses  inenrrra,  mart  be  in 
equity.     Weakiy  ▼.  HaU,  42  D.  194. 

Declarations  of  assignor,  to  effect  that  cer- 
tain securities  held  by  him  were  pmHutfed 
with  funds  held  by  bim  in  trust,  are  admis- 
sible in  evidence  against  assignees  ia  aetioa 
to  collect  same.  Pierce  r.  MeKffhnm,  45  D. 
636. 

29.  Interferenos  by  assij^or  altar 
suit  brought.  ->  Nominal  j^laintiff  wfao  bss 
assigned  away  benefit  of  action  baa  no  right 
to  dismiss  it;  tad  receipt  given  by  him  to 
defendant,  after  inch  assignment,  adinowl- 
edging  payment  of  debt  sned  for,  is  no  evi- 
dence of  that  fact  against  aaaigass.  Mmr 
V.  Hanna,  23  D.  449. 
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80.  General  rule  that  asaignae  takes 
subject  to  equities  and  oflbets,  —  As- 
siffuee  of  chose  in  action  not  negotisHs 
tucee  it  subject  to  all  eqoitias  ezistias 
against  it  in  hands  of  assignor,  at  time  i 
assignment.  Timme  v.  ^Aaejios^  81  D.  632; 
Behee  v.  Bank  ^  N.  T.,  3  D.  363;  Merria 
V.  Merrili,  14  D.  247;  Jonee  v.  Bardeaty,  3S 
D.  180;  Foot  v.  Ketehum,  40  D.  678;  Wmrmer 
V.  Wliittaker^  72  D.  65;  i2o66soa  t.  R^btrU^ 
83  D.  308. 

8 1 .  Various  applications  of  the  mlsL 
—  Assignee  of  account  takes  it  aubject  to 
debtor's  right  to  set  off  anbeisting  note  held 
by  him  against  assignor.  Cory  t.  Bamerqflt 
25  D.  393. 

Assignee  of  bonds  holds  subject  to  equities 
of  maker  at  time  assignment  waa  mad^  sod 
also  such  as  arise  before  maker  baa  notice  of 
assignment.  Prea.  etc  if  NaUhoL  t.  Minor, 
48  i).  727. 

Upon  question  of  right  of  aaaignee  of  exe- 
cution to  recover  thereon  a^nat  defendsat 
tlierein,  it  is  proper  to  inquire  into  right  of 
execution  plaintiff  to  recover  thereon,  since 
assignee  stands  in  his  place,  and  baa  no  bet- 
ter ri^ht.     Logan  v.  Sumter,  73  D.  755. 

Assignment  of  negotiable  inatmment  after 
it  is  past  due  is  of  no  greater  effiset  than  aa^ 
signinent  of  any  other  eboae  ia  setio^  asd 
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usigneo  is  sobjectod  to  same  set-offa  as  was 
aangoor.  Foot  ▼.  Ketdtum,  40  D.  678;  Smit/i 
T.  Jttsfty,  57  D.  207. 

Jnd^mont  is  obose  in  aotion,  wbicb  passes 
to  asaignea  subject  to  equities  wbicb  conid 
be  asserted  against  it  in  bands  of  assignor. 
Bailmger  ▼.  iRarhell,  85  D.  527;  Dt  la  Vergne 
T.  ifecTtem,  19  D.  411;  McJilton  ▼.  Love,  54 
D.  449;  /sett  ▼.  Lwxu,  85  D  572. 

Wbere  assignor  of  iudsment  bad  given 
satisfsctaoQ  thereof,  and  itliad  been  entered 
en  record,  —  held,  that  third  persons,  who  on 
faith  of  snch  satisfaction  lent  money  to  debtor, 
taking  confession  of  judgment  as  security, 
acting  in  good  faith,  and  in  reliance  on 
reooKly  and  without  notice  of  assignment, 
vera  entitlad  to  have  assignee  enjoined  from 
proceeding  on  judgment,  and  have  him  ac- 
count as  tmstee  for  what  be  had  collected. 
BebeeT.  BankqfN.  7.,  3D.  353. 

Eqnitable  assignee  of  judgment  for  value, 
ud  withoat  notice  of  existing  equities 
in  favor  of  judgment  debtor,  takes  it  sub- 
ject to  snch  equities  accruing  before  notice 
of  aasi^ment.  Therefore  such  assignment 
ii  subject  to  debtor's  right  to  set-off  debt 
due  from  jadgment  creditor  under  decree  in 
equity  made  before  notice  of  assignment,  or 
nisds  afterwards  but  entered  nunc  fro  tunc 
as  of  date  prior  to  notice.  Lockwood  v.  Bates, 
12  D.  121. 

Asngneo  of  a  judsment  takes  only  a  sub- 
ordinate equity  where  there  are  mutual 
jadgmsnto  existing  between  the  original 
parties  prior  to  assignment.  Jtffriu  v.  &ans, 
43D.  168. 

AsMgnee  of  judgment  and  of  sheriff's  cer- 
^fio^  of  sale  thereunder  stands  in  same 
poiition  aa  bis  assignor,  plaintiff  after  judg- 
meat  haa  been  reversed,  and  sale  will  be  set 
wide^  and  property  restored  to  defendant, 
wbere  no  loss  or  injury  will  he  thereby  done 
to  aasignee.  Reynolds  v.  HanHs,  76  D.  459. 
Rale  of  eaaeat  emptor  applies  to  purchase  of 
judgment^  so  far  as  third  persons  are  con- 
eeraed,  in  same  manner  as  it  does  to  purchase 
of  any  other  personal  property.  If  assignor 
^  no  title,  pnrchaiser  will  teke  none, 
vbether  he  has  notice  of  such  fact  or  not. 
M'UckeU^.  Hoekett,  85  D.  151. 

82.  Its  limits  and  exceptions. —  Bona 
M^  sangnee  of  contract  for  delivery  of  goods 
u  not  bound  by  any  equities  between  oriei- 
>al  parties  arising  after  delivery  of  goods. 
>M  T.  ^jmn^e,  12  D.  439. 

Anignoe  of  chose  in  action  takes  it  subject 
to  all  equities  existing  between  parties  to 
instniment)  but  not  to  any  latent  equities 
which  some  third  person  may  have  against 
party  bound  by  instrument.  Bloomer  v. 
ffendersoM,  77  0. 453;  Moore  v.  Nolcombe,  24 
I>.  683;  MoU  v.  Clark,  49  D.  566. 

%nitiea  between  two  parties  to  judgment 
'niiog  from  other  and  independent  transac- 
tiaai  ars  not  available  against  such  instru- 
■Mate  is  bauds  of  assignee,  nor  are  equities 
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asserted  by  persons  not  parties  to  judgment 
or  their  assignees.  IseU  v.  Lucas,  85  D.  573. 
S.  P.,  Robeson  v.  Roberts,  83.D.  308. 

Assignment  of  non-negotiable  demand, 
arising  on  contract^  before  due,  defeato  set-off 
by  debtor  of  independent  cross-demand,  on 
which  no  right  of  action  had  accrued  at  time 
of  assignment.     Fuller  v.  Sfeiylitz,  22  R.  312. 

33.  Necessity  of  notice  of  assign- 
ment to  debtor.*^  Assignment  of  chose 
in  action  is  of  no  effect  as  against  subsequent 
purchasers,  without  notice,  from  assignor,  or 
against  his  attaching  creditors,  unless  within 
reasonable  time  uter  assignment  notice 
thereof  is  given  to  debtor.  Vanbuskirk  v. 
Hai-tford  Firt  Ins,  Co.,  36  D.  473;  Clod/elter 
V.  Cox,  60  D.  157;  Smi^  v.  Ehtfer,  60  I>.  73; 
Merchants*  etc.  Bank  v.  HewUl,  66  D.  49. 

Assignment,  as  between  assignor  and  as- 
signee, is  perfect  without  any  notice  to 
debtor.  Such  notice  is  required  for  latter 's 
protection  only,  and  may  be  given  at  any 
time  before  payment  is  made  by  him.  Muir 
V.  Schenck,  38  D.  633. 

Down  to  moment  of  notice,  any  contract 
which  debtor  makes  with  creditor,  who  has 
assigned  his  claim,  by  which  debt  is  extin- 
^nished,  either  in  whole  or  in  part,  is  bind- 
ing and  valid  against  assignee.  Oaullayker 
V.  Caldwell,  60  D.  85;  RkJ&rds  v.  GriygB,  57 
D.  240;  Dodd  v.  Bi^oU,^  D.  541. 

Assignee  in  good  faith,  for  valuable  con* 
sideration,  of  invoice  of  goods  upon  which 
vendee  has  paid  part  of  purchase  price,  bal- 
ance to  be  paid  upon  arrival  of  vessel,  is  en- 
titled to  goods  if  he  demands  same  within 
reasonable  time  after  arrival  of  vessel  and 
tenders  balance  of  purchase- mono v;  and 
under  such  circumstences,  no  notice  of  assign- 
ment is  necessary  to  charge  vendors.  Mor- 
gan V.  Lowe,  63  i>.  132. 

Assignee  b  not  bound  to  give  maker  of 
note  notice  of  assignment  thereof.  Mohley 
V.  Ryan,  56  D.  488. 

34.  Time  to  give  notice.  —  Assignee 
of  unnegotiable  debt  should  give  notice 
of  assignment  to  garnishee,  summoned  as 
debtor  of  principal  debtor,  in  time  to  en- 
able him  to  show  snch  assignment  in  his 
answer,  or  at  least  before  judgment  against 
him.  If,  having  such  notice,  he  neglects  to 
show  it  in  defense^  he  cannot  resist  subse- 
quent claim  by  assignee;  but  if  he  docs 
show  it,  he  cannot  be  charged  aa  garnishee. 
Walters  v.  Washimjion  Ins,  Co.,  63  D.  451. 

Where  assignee  of  unnegotiable  instru- 
ment fails  to  give  notice  of  as-signment  to 
debtor  until  after  judgment  of  garnishment 
for  debt  has  been  rendered  against  him, 
garnishee  is  relieved  from  liaUility  to  as- 
signee.    /6. 

35.  Effect  of  notice  to  protect  the 
assignee.  —  After  assignment  of  non-nego- 
tiable note,  for  value,  by  payee,  and  notice 

*  See  note  on  tho  necessity  of  notice  to  debtor, 
IS  D.  47;r477. 
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thereof  to  maker,  payment  mnet  be  made 
to  aeeignee,  aod  if  maker  be  sammoaed  as 
troatee  of  original  payee,  diacloenre  of  as- 
■Ignment,  and  of  notice  siyen  to  him  before 
■errioe  of  prooeas,  will  ditcbarge  him^  and 
he  need  not  show  that  assignment  was  bona 
fUte,    Newell  ▼.  Adams,  12  D.  690. 

Commencement  of  snit  by  assignee  of  note 
Is  notice  to  garnishee  of  assignment.  Smith 
T.  Blatel^otxt,  62  D.  604. 

Assignment  of  insurance  policy  pr9  ianto, 
hj  order  indofted  thereon  directing  insurers 
to  pay  part  of  insurance  money  to  assiffnee, 
poliOT  being  retained  in  possession  of  as- 
sured, IS  not  ralid  and  effectual,  though 
notice  thereof  is  giTon  to  insurers.  Pabner 
▼.  MeniU,  62  D.  782.  But  oompare  HaU  t. 
T.  Dm^kaier  MuL  Fire  fna,  Co.,  15  R.  1. 

Vendor  of  goods  is  liable  to  assignee  of 
▼ondee  if  he  sells  goods  after  notice  of  as- 
signment^ and  pays  proceeds  to  attaching 
creditors  of  Tendee,  notwithstanding  attach- 
ments were  served  on  him  before  notice  of 
assignment.     Morgan  r,  Lowe^  68  D.  132. 

86.  Promise  by  debtor  to  pay  «•- 
■igneo.  «  Assignee  of  bond  given  for  gam- 
ing consideration  is  in  no  better  situation 
than  obligee  therein;  but  it  is  different,  both 
at  law  and  eanitv,  where  assignee  was  in- 
duced to  purchase  bond  by  assurances  from 
obligor  that  it  would  be  paid.  Buekner  r. 
Smith,  1  D.  463. 

Acceptance  by  payor  of  assignment  of 
daim  is  unneoesssry.  Poyiae  v.  Mayor  etc 
^ifoMS8,87D.744. 

Promise  by  debtor  to  pay  assignee  does 
not  create  an  estoppel  where  it  is  made  pos- 
terior to  assignment.  Foot  v.  Ketehum^  40 
D.  678. 

87.  Priority  between  oonilictingr 
Msijgiunente.  —  Assignment  of  chose  in 
action  takes  precedence  over  subsequent 
assignment  thereof  though  notice  of  lat- 
ter be  first  given  debtor.  But  debtor 
may  lawfully  pay  to  subsequent  assignee 
ontil  he  receives  notice  of  prior  transfer. 
iTuir  T.  ^dbsfiel^  88  D.  633. 

Prior  assignment  of  ohoae  in  action,  though 
Botioe  thereof  has  not  been  given  debtor, 
prevents  its  passing  by  genersl  assignment 
under  bankrupt  or  msolvent  aots,  or  by  at- 
tachment by  creditor  of  the  assignor,    tb. 

Bona  fde  purchaser  of  chose  in  action, 
with  authority  to  collect,  takes  it  subject  to 
claim  of  one  to  whom  owner  has  previously 
assigned  part  interest  in  it  for  valid  consid- 
eration.    FoManU  v.  Sargent,  68  R.  490. 

88.  between  aasignment  and 

other  ffift^w.  —  Assignee  of  contract  to 
buy  school  land  holds  equal  equity  with  one 
who  recovers  judgment  against  assignor  sub- 
sequent to  assignment,  but  without  notice  of 
it;  and  their  equities  being  equal,  assi^inee, 
b^g  first  in  time,  will  be  held  first  in  nght 
Olmrem  r.  Moree,  92  D.  422. 

Vendor  of  land  took  two  bonds^  maturing 


at  different  dates,  for  unpaid  purchase- 
money.  He  assigned  to  plaintiff  bond  last 
falling  due.  HM,  that  assigned  bond  wu 
entitled  to  priori^  of  payment,  and  that 
want  of  due  diligence  on  part  of  assignee  did 
not  affeet  anoh  priority.  MeCSnth  t.  Wise, 
18  R.  604. 
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[Includes  the  law  relative  to  voluntary  aaf igii- 
menti  by  debtors  for  tbe  benefit  of  their  creJi- 
tors.  Aflslgnments  of  contracts  and  rigfati  ia 
action  are  under  Assiokhbht.  Other  tran^en 
of  property  will  be  found  under  Dkbds;  If  ort- 
eAoas;  Plbdob,  etc  Such  titles  as  Bakk- 
aopTCT,  Dbbtob  airn  CaanrroR,  PnAODCi.K:(T 
CoKVBYAMCBS,  iKSOLVBifCT,  and  Patmutt, 
may  also  be  consulted  with  advantafre.] 

By  insolvent  beak,  see  Banks  avd  Babk- 

iMo,  67. 
Effect  of  bankrupt^  prooeedings  oa,  see 

Bankbuptot,  9. 
Power  of  corporation  to  make,  see  GoKroBa- 

TI0M8,  103. 
Power  of  one  partner  to  mak&,  see  Faxtuei^ 

SHIP,  61. 
When  create  eetoppeIa»  see  Kbioffmm^  SI 

L  Validitt  and  Intbbpbstatiom. 

L  The  Riffd  to  Make  am  Aeaigmmeti^ 

and  how  Bocerdeed. 
S.  Aeeignmente  Void  on  theSr  Foot. 
8.  Aaeiammenie  Void  for  Fraud. 
XL  Rights,  Powbbs,  and  LTABirrmBi  ov 

THB  AflBlONXB. 

in.  Imoidbntal  Biohis  of  Owasarm^ 

L   VALIDirr  AND  iNTSBFKBrAnOEB. 

1.  ThA  Bifkt  to  Make  em 


1.  Bigbt  to  make  an  aasigiuiient.  — 
Debtor  may  put  all  hia  creditors  en  an 
equality  by  assigning  his  property  to  them, 
or  conveying  it  to  trustee,  for  ratable  distri- 
bution amonff  them,  where  no  creditor  has 
obtained  preterenoe  at  law  or  in  equity. 
Cormng  v.  WkUe^  22  D.  669;  fMinai  v. 
MaekaU,  64  D.  637. 

Debtor  may  convey  his  property  in  Inst 
to  pay  creditors  in  full  or  in  unequal  per* 
tions,  provided  he  relinquishes  all  oontrol 
over  it^  stipulatea  for  no  benefit  for  himsslf 
or  family,  and  fairly  appropriates  it  topay- 
ment  of  his  debta.  Qamxm  r.  Fofnto^  37  D. 
746. 

Statutes  reffulatinf^  transfers  for  benefit  ef 
creditors  embrace  within  their  pnrview  an 
assignment,  created  by  power  m  attorney, 
to  collect  money  and  pay  it  to  creditors. 
Watetm  v.  Bagaley,  61  D.  696. 

Bona  fide  assignment  for  benefit  of  all 
creditors  is  good,  when  it  conveys  all  debt- 
or's property,  and  contravenes  no  ezpresi 
provision  of  insolvent  laws,  whidi  rather 
favor  than  discountenance  such  assignmenta 
Maltolm  T.  Hall,  62  D.  688. 

Debtor,  on  eve  ol  judgment  agaisst  hiav 
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■ad  knowing  himself  to  be'solyenl^  may 
make  geDeral  assignment  for  benefit  of  ored- 
iton»  Intt  he  most  make  it  in  conformity 
with  statute.     KniyMi  ▼.  Padter,  72  D.  888. 

Person  unable  to  pay  his  debts  according 
to  usage  or  trade,  or  to  proceed  in  business 
without  some  general  arrancement  with  cred- 
itora,  or  some  indulgence  by  way  of  ezten- 
noQ  of  time  of  payment^  is  regarded  in  law 
■8  inaolvent^  and  may  niake  a  valid  assign* 
ment  fat  benefit  of  ersditon.  Senary  ▼. 
Spamk^,  74  D.  dOO. 

Aflsignment  made  by  assignor  under  belief 
that  he  is  inaolyent,  is»  if  miuie  in  good  faith, 
▼slid,  although  it  turns  out  that  he  was  not 
in  fact  inadlvent.  i&;  Ogd€m  ▼.  Peten^  78 
D.  122. 

Assignment  for  benefit  ol  erediton  is  not 
cQotrary  to  spirit  ol  bankrupt  aol  Bedt  ▼. 
PaHxr,  3  B.  625. 

3.  What  coBstitatee  an  asaigimwnt. 
—  Simultaneous  transfer  by  insolvent  of  all 
his  property,  by  deeds  and  mortgages,  to  part 
of  his  creditors,  in  latisfactioa  or  security  of 
their  H^f™*,  does  not  constitute  a  general 
asngnment  for  benefit  of  creditors.  Aylman 
V.  Ayimam,  60  R.  783. 

8.  Bight  to  pre&r  one  oreditor  above 
another.  —  A  debtor  may  prefer  such  credi* 
tors  as  he  pleases,  and  may  make  an  assign- 
ment fat  ihmr  benefit  only.  MackU  ▼.  Cotmi, 
15  D.  477.  8.  P.,  WWdu  t.  Ferrk,  4  D.  364; 
l^eoMT  ▼.  SoBoge,  25  D.  437}  HommerviUe  r, 
Borton,  26  D.  242;  Niobm^.  Douglas,  30  D. 
368;  SkipwUhw.  Cwmmgham^  31  D.  642;  Kuy- 
headaU  t.  McDonald,  67  D.  212;  Befnpitead 
▼.  Johnaioth  96  D.  458;  Bom  ▼.  Shaw,  72  D. 
633;  Buhl  ▼.  PMli^,  8  R.  522. 

Transfer  by  insolvent  debtor  of  all  his 
properdin  actual  payment  of  pre-existing 
oebt,  though  he  have  other  creditors  known 
to  tiaasf eree^  is  not  fraudulent  per  96,  Un- 
accompanied by  actual  fraud,  such  convey- 
saoe  is  Talid  against  other  creditors.  Johnson 
V.  MtOrtWf  77  D.  137;  B^wn  ▼.  Oreen, 
20  D.  56&;  Siower  ▼.  HorrmgUM,  41  D.  86; 
MlUmm  ▼.  Btadi,  55  D.  91. 

Debtor  may  prefer  crsditom,  but  not  so  as 
to  delay  other  creditors  l^  conTsying  as  se- 
eority  to  particular  creditor  laiger  amount 
of  property  than  will  satisfy  debt,  and  un- 
re»aonably  postponing  its  appropriation. 
MUthdl  T.  ^ud,  29  D.  10& 

InsolTent  debtor  may  prefer  creditors  in 
making  aarifinment^  if  such  assignment  is 
absolute  and  unconditional,  devoting  his 
whole  properly  to  ^yment  of  his  debts,  and 
reservmg  no  beneht  to  himseU.  Ommr  ▼• 
Waieman,  25  D.  624. 

Preference  to  creditor  given  by  general 
deed  of  asngnment  does  not  invtUicubte  it; 
bat  though  such  deed  is  not  fraudulent  in 
itMlf,  it  win  be  watched  with  jealousy.  Ar* 
tlmrv.a^B.B,  Bank,  48 D.  719. 

Assignment  with  view  to  give  improper 
prefarence  may  be  avoided  by  trustee  after^ 
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wards  appointed  by  insolvent  court,  ife^ 
coint  ▼.  ASrf;  52  a  688. 

Debtor  may  gire  ]^referenoe  to  one  credi- 
tor over  another,  if  mstrument  intended  to 
e£EMt  that  object  contains  requisite  provis- 
ions. But  if,  by  mistake  of  law,  parties 
adopt  such  instrument  as  cannot  effiect  their 
intention  without  aid  of  equity,  court  wiU 
not  correct  mistake  l^  reforming  instrument^ 
to  prejudioe  of  general  creditors  of  debtor  in 
very  embwrrassed  oironmstances.  Andermm 
V.  TpdingB,  63  D.  708. 

Statute  of  frauds  presents  two  distinct 
motives  with  which  deed  may  be  made,  one 
vittattns  and  other  sustaining  it  A  failing 
debtor  oas  not  right  to  maliciously,  covin- 
ously,  etc.,  execute  deed  with  intent  to  hin- 
der, delay,  or  defraud  his  creditors;  but  he 
has  rightp  upon  good  consideration  and  bona 
fidt,  lawfully  to  convey  his  property  in  trust 
to  pay  his  mditors,  with  or  without  prefer- 
ence.    Baldwin  v.  Peet,  75  D.  806. 

4.  Bight  to  prate  denied.  —  Assign- 
ment, to  be  valid  by  statute  of  New  Jersey, 
must  be  for  equal  benefit  of  all  creditors, 
and  must  not  create  any  preference;  and  as- 
signment which  does  not  comply  with  these 
requirements  is,  in  oontemplation  of  law, 
fraudulent  and  void*  Varnum  r.  Conip,  25 
D.476. 

Same  rule  prevaQs  hi  Kew  Hampshire^ 
Hurd  ▼.  8iMy,  34  D.  142. 

And  in  South  Oarolina.  WUhr,  Waiker, 
53  R.  706. 

And  in  Wisconsin.  Wkmor  t.  HoyL  57 
R.257. 

Assignment  for  creditofs  is  not  absolutely 
▼oid  because  it  makes  preferences  as  among 
creditors;  but  title  will  pass  to  trustee  there- 
under, and  provisions  makine  preferences 
will  be  Toia  and  diaregBrde£  Bryan  ▼• 
^rta&tfi,  72  D.  219. 

General  assignment  to  one  creditor  ii  in- 
valid, unless  made  for  all  creditors  vro  rata, 
yet  where  without  fraud  debtor  sells  to  his 
creditor  absolutely  for  fixed  and  named  con- 
sideration, which  is  paid  partly  in  cash, 
partly  bv  satisftustion  of  debt  due  grantee, 
and  pertly  by  paying  other  debts  of  grantor, 
sale  is  Talid.  Such  sale  is  not  a  general 
asffijmment.    Johnson  v.  McOrew,  77  I).  137. 

Inough  insolvent  owner  may  not  assign 
his  property  in  trust,  so  as  to  create  prefer- 
ence among  his  creditors,  yet  he  may  by 
encumbrances  confessed,  or  by  direct  and 
absolute  conveyances,  prefer  one  creditor  to 
another.      WUmer's  Appeal,  84  D.  505. 

5.  Assignmente  by  partners.  —  Part- 
ners are  not  deprived  of  right  of  assigning 
partnership  assets  for  payment,  without 
preference,  of  all  debts  of  firm  to  whom 

froperty  belonged  at  time  of  assignment,  by 
*ennsylvania  Mt  of  1843  to  prevent  prefer^ 
ence  in  assignments.    Baker* s  Appeal,  59  D. 
752. 
Assignment  l^  partners  which  gives  pref- 
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erenoes  to  separate  partnen  for  debts  they 
have  against  partnership  before  paying  other 
ereditors  is  void.  Ooddard  t.  Ilapgoodf  60 
D.272. 

Voluntary  assignment  of  partnership  as- 
sets to  receiver,  by  parties  to  bill  for  dis- 
solution of  partnership,  peiuliiig  suit,  will 
not  operate  as  assignment  for  benefit  of 
creditors,  so  as  to  prevent  creditor  from  ob- 
taining legal  priority,  since  all  snch  assign* 
ments  not  in  conformity  with  insolvency 
statute  are  void;  nor  is  proceeding  by  this 
means  turned  into  a  creditor's  bilL  Adams 
V.  Woods,  68  D.  313. 

Preference  to  individual  debts  does  not 
render  void  partnership  assignment  for  ben- 
efit of  creditors.  Nff€  t.  Van  Husan,  74  D. 
690. 

Assignment  executed  by  one  partner  in 
fiLrm  name  is  good,  it  appearing  that  both 
partners  acknowledged  the  instrument.  PUot 
T.  BcKOii,  38  D.  259. 

L.  and  B.,  partners,  executed  voluntary 
assignment  for  benefit  of  creditors,  in  which 
their  wives  joined,  transferring  all  property, 
real  and  personal,  of  L.  and  B.,  except  snch 
as  was  exempt  and  signed  by  them  as  in- 
dividuals. In  caption,  L.  and  K  were  de- 
scribed as  copartners,  doing  business  under 
firm  name  of  L.  &  Co.,  parties  of  first  part, 
and  in  bodv  of  instrument  direction  was  to 
pay  debts  due  from  L.  and  B.,  "partners  as 
aforesaid. "  HM,  that  assignment  conveyed 
separate  property  of  L.  and  B.,  as  well  as 
partnership  eftects.     WUUams  v.  Hadltjf,  30 

6.  ^ or  other  Joint  delytors.  —  One 

of  joint  debtors  cannot  execute  assignment 
of  joint  property  so  as  to  pass  title.  Gaies 
V.  Andrmot,  97  D.  764. 

7.  by  corporations. — Corporation 

in  failing  circumstances  may  assien  its  prop- 
erty to  trustees  for  benefit  of  pre&rred  cred- 
itors, or  of  all  creditors  equally,  unless  re- 
strained by  some  express  provision  in  its 
ohuter.  StaU  v.  Bank  qf  Maryland,  26  D. 
661. 

Existing  corpoiation  may  make  assign- 
ment in  trust  for  all  its  oreaitors.  McCaUk 
T.  WaUon,  96  D.  369. 

Provisions  of  Georsia  code  relating  to 
"forfeiture  of  bank  cnarters  and  liabilities 
to  stockholders,"  and  giving  to  bill-holders 
priorities  over  other  creditors,  also  prescrib- 
ing order  of  payment  of  debts  when  bank  is 
insolvent,  and  prescribing  duties  of  receiver 
appointed  by  court  after  rendition  of  judg- 
ment forfeitmg  charter,  has  no  application 
to  voluntary  assignment  by  bank  for  pay- 
nent  of  all  its  debts.  Dobbins  v.  Walton,  95 
D.  371. 

Insolvent  corporation  may  make  assign- 
ment for  benefit  of  its  creditors  to  one  of  its 
stockholders,  who  is  insolvent,  and  whc^  wu 
former  treasurer,  provided  it  is  done  in  good 
faith;  and  evidence  of  motives  %f  directors 


on  that   subject   ia  aidiniMiblflu     Otmti  t» 
Roaers,  31  R.  319. 

8.  AMignments  in  ooatemplation  o( 
bankruptcy.* —  Voluntary  assignmsnt,  or 
assignment  with  intent  to  give  nndne  pr^r- 
ence  to  creditor  by  debtor  in  oontemplation 
of  bankruptcy,  is  void.  Cntw/ord  t.  Tamlar, 
26  D.  679. 

Assignment  ii  not  voluntary  when  mads 
under  urgent  demands  of  ciediton»     /&. 

9.   or  iDMotwmeyA — Angnraeat 

by  failing  debtor  of  whole  of  his  property  in 
trust  for  certain  creditors,  leaving  other 
creditors  unprovided  for,  with  a  view  to  b^ 
coming  an  insolvent  debtor,  is  a  fraud  upon 
insolvent  laws,  and  assignee  may  be  com- 
pelled to  account  for  property  to  tmstee  for 
insolvent.     Dulaney  v.  HqfmoM^  28  D.  207. 

Fact  that  such  sssignment  was  made  sevsa 
teen  days  before  application  for  discharge 
in  insolvency,  and  that  debtor  did  no  farther 
business  afterwards^  is,  in  connection  with 
other  circumstances,  and  in  absence  of  evi- 
dence to  contrary,  evidence  that  such  assiga- 
ment  was  made  for  purpose  of  giving  nnaas 

? reference,  and  with  view  to  such  dischaiga 
6.     Contra,  Malcolm  v.  HaXU  62  D.  688l 

Denial  upon  oath  in  answer,  though  made 
by  assignee,  puts  complainant  upon  proof  of 
his  allegation  that  debtor  made  aBsignment 
expecting  to  apply  for  relief  of  insolvency 
laws.    Maicolim  v.  HaU,  62  D.  68& 

Deed  of  trust  or  assignment  made  in  con- 
templation of  insolvency  may  be  invalid  by 
containing  certain  proviuona  which  ars 
fraudulent  per  se.  Court  enumerates  five 
such  provisions.  Hoffmam  ▼.  Maekali,  64  D. 
637. 

Where  firm  ia  dinolved  and  its  prcmerty 
divided  between  partners,  members  of  firm 
cannot,  in  contemplation  of  insolvency,  make 
assignment  of  their  property,  both  inaividnal 
and  that  derived  from  firm,  for  benefit  of 
and  giving  preference  to  their  individual 
creditors,  to  exclusion  of  firm  creditoca 
Statute  relating  to  assignments  in  contem- 
plation of  insolvency  will  operate  apoo 
assignment  and  work  oat  an  eqnal  distnoo- 
tion.     Miller  v.  ISstiU,  67  D.  306. 

10.  Schedules.  — General  assignment  to 
trustee  for  benefit  of  creditors  is  good  and 
effectual  without  containins  schedule  of 
property  assigned,  or  of  creditors  provide 
for.  Dsaver  v.  Savage,  tt6  O  4»^:  Ay  7. 
Van  Htuan,  74  D.  6«/. 

Unless  there  is  so<sd  re'^rence  wr  descrip- 
tion to  property  cosveycd,  either  in  body  of 
trust  d^  or  sc'aedale  annexed  to  it,  so  as  to 
render  property  capable  of  being  aacertained 
and  id^acifibtl,  deeoi  will  not  oniinarily  trans- 
f<ur  tide,  b:2t  will  be  inoperative  and  void. 

*  Jlr!Ation  of  assignment  for  benefit  of  aedlton 
to  bankruptcy,  see  note,  28  D.  212^219. 

f  Wbether  assignment  for  benefit  of  crsditon 
precludes  disohaifs  uuder  Iniolvem  laws,  sbs 
note.  28  D.  2IA-218. 
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Thii  omisaion  im,  in  some  cases,  a  iMulffe  of 
fraad,  which  may,  however,  be  repuled. 
Lkm  ▼.  Wrigkt,  70  D.  282;  WiU  t.  FranUm, 
t  D.  474. 

General  transfer  of  all  estate,  real,  per- 
sonal, and  mixed,  as  at  large,  and  fnlly  ex- 
plained by  schednle  thereof  annexed,  will  be 
eoofinad  to  property  enumerated  in  aehednle. 
8eoU  T.  CoUman,  15  D.  71;  WiOhu  ▼.  FerrH, 
4  D.  364;  Jlinu  v.  Arrruti-onOj  1  R.  22. 

Aangnee  for  benefit  of  creditors  is  estopped 
to  deny  that  party  is  creditor  who  is  included 
in  aciiedale  aa  creditor,  in  action  asainst  offi* 
eer  for  levyingu  at  suit  of  such  orecutor,  upon 
coods  aasignfMl,    Hutchinaon  w.  Lord,  60  D. 

Sdiedule  detailing  at  large  properly  trans- 
farred  is  not  necessary  to  validity  of  assign- 
ment for  benefit  of  creditors.  It  it  sufficient 
to  cooatitnte  legal  assignment  that  property 
is  described  with  reasonable  certainty.  Nye 
V.  Vam  Buaan,  74  D.  600. 

Necessity  or  effect  of  schedule  referred  to 
is  to  be  determined  by  consideration  of  whole 
instrument  from  which  intent  of  parties  is  to 
be  gathered,  and  this  mtent^  when  asoer- 
tainedy  is  to  control  oonstruotion  of  assign- 
Bient.     Jb. 

11.  Beoording.  —  Funds  conveyed  by 
Toad  voluntary  assignment  are  attachable 
upon  execution,  in  Pennsylvania^  in  as- 
signee'^s  haods^  whether  collected  or  uncol- 
lected, as  where  assignment,  not  being 
rscorded  in  thirty  days,  is  void  as  to  oredi- 
teca;  bat  writ  does  not  reach  moneys  paid 
ever  to  ereditors  by  assignee  before  levy. 
Stewart  r.  McMhm,  30  D.  115. 

Aadgnment)  not  recorded  within  thirty 
days,  may  be  avoided  by  each  creditor  by  his 
proceeding  for  recovery  of  his  claim  by  judg- 
ment and  exeeution.  But,  by  so  proceedin|;, 
creditor  avoids  it  only  pro  (onto,  leaving  it  m 
fnU  force  as  to  all  other  creditm,  if  they  see 
fit  to  avail  themselves  of  it.  8ooU  v.  Ih^y, 
45  D.  691. 

12.  Delivery.  —  Assignment  of  mova- 
bles for  benefit  of  creditors  must^  to  be  valid 
against  tiiird  persons,  be  consummated  by 
delivery  of  possession.  Rasmaey  v.  Bttntnum, 
12  D.  46a. 

&,  a  resident  of  Ohio  and  creditor  of  W., 
who  resided  in  Missouri,  prepared  and  sent 
to  W.,  for  execution,  dcea  of  assignment  to 
himaolf,  in  trust  of  all  debtor's  property,  real 
and  personal,  aituate  in  Ohio,  "  for  the  l)ene- 
fit  of  all  hia  creditora,  under  the  intiolvent 
lawB  of  Ohio^"  which  deed  W.  duly  executed 
and  placed  in  post-office  in  Missouri,  ad- 
dressed to  S.  in  Ohio,  who  received  same  by 
due  course  of  mail,  and  immediately  entered 
upon  execution  of  trust.  B.M^  assignment 
was  complete  and  effectual  to  pass  title  to 
awignee,  from  time  deed  was  placed  in  post- 
office,  as  against  sulwequent  attaching  credi- 
tors. Johnmm  v.  Sharp,  27  R.  029.  GL  P., 
Stamp  V.  Cam,  32  R.  166. 


18.  Aflsentof  the  erediton.  — Assign- 
ment by  insolvent  debtor  in  trust  for  certain 
of  his  creditorBp  made  by  oonveyance  to  which 
they  are  not  parties,  nor  assenting  thereto, 
is  void  as  to  the  other  ersditors.  widgery  v. 
ffaahell.i  D.  41.  Compare  Naylor  v.  Foe- 
didfe^  4  b.  187. 

Assent  of  ereditofs  to  deed  of  trust  for 
their  benefit  is  not  nseessary  in  order  to  vest 
legal  title  in  trustee.  TennarU  v.  Sioney,  44 
D.  218;  ffen^peiead  v.  JohuUm,  66  D.  468. 

Bankrupt's  voluntary  asdgnment  to  pre- 
ferred ereditors  is  operative  as  to  all  who 
assent  to  it;  and  assent  of  all  is  not  neces- 
sary to  make  it  operative  as  a  oonveyanoe. 
AJbeyr.  Bobhmm,  66  D.  387. 

Consent  of  all  beneficiaries  named  in  deed 
of  trust,  ezeented  for  security  of  creditors 
therein  designated,  bat  providing  that  debtor 
shall  retain  use  of  property  conveved  until 
date  subsequent  to  maturity  of  debts,  is  es- 
sential to  validity  thereof,  unless  deed  itself 
Erovides  otherwise.  LoMari  v.  WyaU,  44 
L481. 

Acts  of  trustees  cannot  affect  rights  of  as- 
senting creditors  in  deed  ol  trust,  unless 
latter  in  some  degree  oontributed  to  such 
acts.     Pope  V.  Brandon,  20  D.  49. 

Non-assenting  creditors  left  unsecured  by 
assignment  are  entitled  to  account  of  prop- 
erty, in  order  that  it  may  be  determined 
whether  there  is  anv  surplus  out  of  which  to 
pay  their  indebtedness.  AitpiotCA  v.  Cun- 
ningham, 81  D.  642. 

Creditors  may  accent  conditions  attached 
to  property  oonveyea  to  trustees  for  their 
benefit  at  any  time,  so  long  as  they  have 
done  nothing  inconsistent  with  terms  im- 
posed; and  even  inconsistent  acts,  done  in 
lenoranoe  of  their  ri^hts»  will  be  no  bar  to 
their  aooepting  conditions.  Teneiani  v.  Sio- 
neu,  44  D.  213. 

Fraudulent  deed  of  assignment  is  capable 
of  confirmation  by  creditors;  and  after  such 
deed  has  been  executed,  and  creditors  as- 
senting to  its  provisions  have  been  paid  from 
effects  assigned,  transaction  as  to  them  will 
not  be  disturbed.  WkUe  v.  Banks,  66  D. 
283. 

Conveyance  to  trustees  for  benefit  of  credi- 
tors who  shall  sign  it  is  not  void,  as  mere 
matter  of  law,  on  account  of  omission  of 
such  creditors  to  sign  it.  Oale  v.  Mensing. 
64  D.  197. 

Where  bankrupt's  deed  of  assignment  to 
preferred  creditors  is  beneficial  to  them, 
their  assent  will  be  implied;  but  not  when 
assignment  was  mado  with  intent  to  defraud 
grantor's  other  creditors.  Ashley  v.  Rohm- 
§on,  66  D.  387;  Baldwin  v.  Peei,  76  D.  806. 

It  will  be  presumed  on  part  of  benefici- 
aries under  deed  of  trust,  in  absence  of  proof 
to  contrary,  that  each  accepts  provuiona 
made  for  his  benefit,  and  such  acceptance 
may  be  given  at  any  time  after  conveyance 
is  made  unless  renounced  or  waived;  and 
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sooh  a^ceptaaiM,  in  £aoi^  wnJX  rwlwfee  l>a^  to 
day  of  regiatratioo.  #Wmafi  «fr  0<o^  ▼• 
Fiaher,  9i  D.  210. 

Beneficiarifi*  nocUur  d«ed  of  triut  who  ro- 
pudiate  and  renounoo  it  are  ontltlAd  to  notb* 
mg  by  Turtae  of  oonvevance,  whiU  tbow  who 
accept  it  are  entitlea  to  benefit  of  it§  pr^ 
riaioiu.    Ih, 

Where  bank  makes  Mai^mant  fof  benefit 
of  creditors,  and  among  its  assets  «re  cer- 
tain shares  ol  stock  in  another  oorporations 
latter  corporation,  by  assenting  to  asskn- 
ment»  does  not  lose  its  lien  given  W  Uw  lor 
payment  of  yalue  of  such  stock.  JDobbUu  ▼• 
WalUm,  95  D.  371. 

Volnntary  assignment^  by  debtor  residing 
in  another  state,  of  property  in  Massacbn- 
setts,  for  benefit  of  creaitor%  is  poetponed 
to  subsequent  attachment  by  non-assenting 
creditor  residing  in  Massaohnsetts.  Pierce 
Y.  O'Brien,  37  R.  360. 

14.  Secret  agreements  to  induoe  as- 
sent. —  Secret  agreement  of  debtor,  made 
at  time  of  assignment*  by  which  he  promises 
to  pay  certain  creditor  his  demand  in  fall. as 
indncement  to  his  joining  in  assi^pment  and 
in  releasing  common  debtor,  is  void,  as  being 
ooerdon  upon  debtor  and  fraud  upon  other 
creditors.    RamsdeU  v.  EdgarUm,  41  D.  503. 

16.  ElTect  of  the  law  of  plaoe.  — 1. 
Leai  loci  eoniraetu$,  —  Assignment  for  cred- 
itors^ when  made  in  country  where  such  as- 
signments are  legal,  will  be  valid  against  all 
creditors  who  are  residents  of  countries  gov 


emed  by  similar  laws.  Dord  v.  Bonnnffde, 
54  D.  573;  WalterM  v.  WhUhek  76  D.  607. 

Assiffument  by  citizen  of  another  state, 
valid  by  laws  Jt  sooh  state  against  attach- 
ing creditors,  is  |;ood  against  subsequent 
attachment  by  citizen  of  that  state  in  this 
commonwealth.  Whipple  v.  Thayer,  26  D. 
626.    S.  P.,  BetUleif  v.  tV/uUemare,  97  D.  671. 

Assipiment  for  creditors,  with  preferences, 
made  in  New  York  by  debtor  living  there, 
and  valid  there,  will  oe  held  valid  in  Michi* 
gan,   although  Michigan  statute    prohibits 

S references.  BuUer  v.  Wendell,  58  R.  329. 
.  P.,  Oraoei  v.  Boy,  33  D.  568;  BichanUon 
V.  LeaviU,  45  D.  90;  Dord  v.  Bonnafie^  54  D. 
573. 

Assignment  in  foreign  state,  of  debt  due 
from  citizen  of  Massachusetts  to  citizen  of 
such  foreign  state,  is  valid  in  Massachusetts 
against  subsequent  foreign  attachment  of 
debt  by  citizen  of  such  foreign  state,  if  as- 
signment is  valid  in  state  where  it  was  made, 
and  if  seasonable  notice  is  given  to  debtor  in 
Massachusetts,  although  such  notice  is  not 
actually  received  by  him  until  after  service 
of  tiustee  process.  Martin  v.  PoUer,  71  D. 
689. 

Where  debtor,  residing  in  New  York, 
makes  assignment  with  preferences  for  ben- 
efit of  creditors,  valid  in  that  state,  and  exe- 
cutes in  due  form  conveyance  to  his  atisignees 
of  land  in  New  Jersey,  who  convey  same  to 


pttrchasar^  oreditoirs  of  debtor,  all  of 
are  non-residents  of  New  Jersey,  wfll  be 

petually  enjoined  from  levyim|  upon  lao 

Lands  of  such  pnrohasera.    i&iwy  v.  If3yi> 
imm^n,  97  D.  671. 

Where  assignment  for  benefit  of  cieditiBa 
is  valid  under  laws  of  state  where  it  is  mada^ 
and  all  parties  reside  in  that  stats^  acKeditor 
cannot  come  into  another  state,  where  realty 
covered  by  assignment  is  situated,  sad  have 
prooeeds  thereof  distributed  pro  raia^  oa 
ground  that  assignment  creates  preCerenoe^ 
and  is  therefore  void  under  laws  of  latter 
ftate;  thongh  it  would  be  otherwise  were 
creditor  a  reiident  of  that  state.  Thtrwtm 
V.  RotenfieU,  97  D.  351. 

General  assignment  for  creditoti^  sMde  in 
another  state,  is  valid  in  Maine^  so  Car  as  to 
proteot  assigned  real  estate  situated  in  Maine 
From  attachment  by  non-resident  creditor, 
who  has  assented  to  assignment  and  received 
in  part  benefits  thereby  secured  to  him. 
CWee  V.  Fomih  NaL  Bank,  36  B.  345. 

2.  Lex  donueiUi, — Assignment  mads  se* 
cording  to  law  of  state  in  which  debtor  re- 
sides, and  sought  to  be  enforced  there,  when 
real  estate  is  subject  of  oontroversy,  is  valid. 
Pres,  etc.  q/*  Naichn  v.  Jftsor,  48  D.  727. 

Assignment  according  to  laws  of  foreign 
state  would  probably  be  binding  at  law,  sad 
certainly  would  in  equity.    /&. 

3.  Xes  Uid  rd  mia,  —  Assignment  of  mov- 
ables situate  in  this  state  must  be  made  is 
accordance  with  law  of  this  state  in  prefer- 
eooe  to  that  of  owner's  domiciLa  ffnanqf  v. 
SUvenfon,  12  D.  468. 

Validity  of  assignment  of  lands  for  benefit 
of  creditors  must  be  determined  by  law  cf 
state  where  lands  are  situated.  Jfoore  v. 
Chureh,  59  R.  439;  Loving  v.  Potrs^  77  D.  108; 
Sricher  ^  Co.  v.  Tinkkam,  88  D.  280. 

4.  Lex/orL  •>-  Instrument  effectual,  where 
made,  to  tnmsfer  maker's  property  there  sitn- 
ated,  cannot  have  that  effect  in  another  state, 
by  whose  laws  it  is  declared  to  be  frauduluLt 
and  void;  hence,  assignment  which  ereatea 
preference,  although  valid  in  New  York, 
where  it  was  made,  is  ineffectual  to  transfer 
property  of  assignor  which  was,  at  time  of 
its  execution,  situated  in  New  Jers^.  Va^ 
num  V.  Carnp,  25  D.  47fi. 

Pjroperty  m  New  York  at  the  date  of  such 
assignment,  and  which  was  legaUv  trans- 
ferred thereby,  cannot,  on  its  subsequent 
removal  to  New  Jersey,  be  there  seised  as 
property  of  the  assignor,     lb. 

Assignment  under  insolvency  laws  of  one 
state  of  chose  in  aoticn  not  assignable  in  an- 
other state  vests  only  equitable  title  in  as- 
signee in  latter  state;  legal  title  still  remains 
in  insolvent  in  that  state,  and  he  may  sne 
thereon.     Ktrkland  v.  Lowe,  69  D.  355. 

Assignment  for  creditors,  executed  in  an- 
other state,  and  valid  there,  which  makes 
preference  in  favor  of  certain  designated 
creditors,  is  not  enforceable  ia  Missouri  in 
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After  vwrocfttion  «f  mu^wammt,  wImm  m- 
ugnor  htm  rigbt  to  reroke  it^  Msigiwe  fiu 
pnreliaM  from  usignor  proper^  lo  Miignod, 
same  aa  any  other  perBon  conlo.    Ih, 


montihon  to  daims  of  orediton  reddent 
ttiereiii,  who  have  attMhed  proper^  pre- 
viou  to  nofeioe  of  each  anignmeiit.  ^ryoii 
▼.  BriMn,  7S  J>.  219. 

Em^  state  haa  a  ri^ht  by  ttatnte,  aa  to 
property  within  its  limitey  to  authorise  oredi- 
tors  to  treat  aniffamenta  aa  iuiIUtie%  aa  alio 
to  paoB  lawa  eobjecting  property  of  non- 
ieaidentB»  within  ite  liiuta,  to  payment  of 
debts,  to  forbid  preferring  of  creoiton,  to 
prescribe  tnannw  of  oonveving  property, 
and  to  deolare  what  aoti  tbaU  be  frandnlent. 
Waken  w,  WUOock,  76  D.  607. 

Where  parties  to  anagnment  for  ereditova 
an  Hto  in  Kev  York,  and  asaianment  ia 
valid  there  bat  invaUd  in  Iova»  New  York 
creditors  are  not  estopped  from  denying  ita 
mvalidi^  in  Iowa.  JIbora  t.  Okturdt,  W  R. 
439. 

16.  Interproting  the  Ungnage-  — 
Aanpiors*  intentun  to  conTey  to  aaaigneea 
their  whole  proper^  mnat  be  given  effect,  if 
oonrt^  upon  looking  at  aaaignment,  are  able 
clearly  to  see  that  anch  waa  intention,  not* 
vitiMtanding  ordinary  rule  that  general 
woMrda  are  controlled  m  their  operation  by 
those  wfaiehare  mors  partienlar  and  apeoifio. 
Nfe  T.  Vam  Htmm,  74  D.  690. 
Asa^ment  of  all  debtor's  property,  aa 
~  by  atatnte,  held  to  have  been  ef- 


fected by  langnage  need  in  partionlar  caae. 
Pikt  Y.  Baam^  381).  259. 

17  Kevocation  tnr  eirignor.*— Aa> 
ngnment  for  benefit  ot  oreditora  cannot  be 
revoked  b^  grantor  after  it  haa  onoe  taken 
effect;  ana  no  aubaeanent  cancellation  of  it 
by  him  can  affect  righta  of  ereditoca.  ScmU 
Y.  ReeveM,  29  D.  703. 

Xmst  created  by  ezeontioB  of  deed  ii  in 
band  d  eonrt^  who  will  aes  that  it  doea  not 
£ul  for  want  of  tmateaa*  s?en  though  aa- 
ngnees  renonnoe  or  relinqwah  ill    Ih, 

Ignorance  on  the  part  of  aaaiflnor,  of  aome 
of  reqoirementa  of  atatote  ana  of  datiea  of 
■wrignnna,  will  not  operate  to  aet  aaide  deed 
ef  asaignmentb    lb. 

Xmst  in  anch  caae  wiU  be  carried  into  ef- 
faetk  although  it  be  impracticable  to  comply 
with  statute  in  aome  matten^  father  of  form 
than  sabstance.    IIk 

Levy  of  execution  l»y  beneficiary  in  deed 
of  tmst  for  benefit  of  creditora,  prior  to  aa- 
•ent  given  by  him,  ia  equivalent  ao  far  as  he 
U  conoemedv  to  revocatian  by  grantor.  Lock' 
kari  V.  Wyatt,  44  D.  481. 

Asaiffument  for  oreditora  made  by  peraon 
not  in  miliD|^  circumatanoea,  and  not  unable 
to  pay  all  hia  debta,  may  be  revoked  by  aa- 
tignor  after  nart  of  debts  haa  been  paid,  and 
aasignee  will  be  thereby  diacharged  from 
liability  to  all  creditora  who  had  no  notice 
of  aaaignmenty  or  had  done  nothing  to 
■ignify  their  acceptance  of  ita  proviaiona 
Oakie^  V.  H&bard,  44  D.  425. 

*8ee  Dotea  on  leTocation  of  asilgnmenti  for 
teaaftt  ol  eradiuna,  44  A.  4aM»:  BOlX  4W7-^ia 


When  deed  haa  been  executed,  oonveyinff 
property  in  truat  for  payment  of  debta,  and 
truatee  naa  accepted  aame,  relation  of  trua- 
tee  and  cetttd  qm  inut  ia  eatabliahed  in  favor 
of  creditora  aaaenting  (and  aaaent  will  be 
presumed  unleaa  contrarjr  ia  ahown),^  and 
truatee  cannot^  with  or  without  direction  of 
grantor,  apply  fund  to  any  other  purpoae 
until  truata  of  deed  are  aatiafied.  Ingram 
V.  Sjh-hpatrkk,  61  D.  428. 

G^rantor  may  revoke  conveyanoe  in  tmat 
for  benefit  of  oreditora,  if  they  refuse  to  ac- 
cept ita  terma.    msoe  v.  ChMic^  90  D.  603. 

Revocation  by  srantor  of  auch  conveyanoe 
may  be  effected,  3  oreditora  refuse  to  accept 
ita  terma,  by  deed,  or  by  procuring  truatee 
to  reoonvey  to  truator  or  to  third  peraon.    lb, 

Truat  deed  may  be  revoked  i>y  deed  of 
revocation  or  l»y  will,  where  grantor  recites 
in  instrument  that  he  haa  met  with  loeaea 
and  ia  much  indebted;  that  he  ia  old  and 
feeble,  and  haa  become  ao  much  troubled  in 
mind  aa  to  be  incapable  of  attending  prop- 
erly to  buainea^  and  haa  fear  that  his  ankira 
may  fall  into  oonfuaion  and  his  estate  be 
loet;  and  therefore,  to  aave  himself  from 
furUier  loaaea  and  deatruction,  he  conveys 
all  hia  eatate  to  truateea  upon  trusta  to  pay 
hia  debta,  auppcnrt  him  for  life,  aubmit  to 
him  an  account  every  year,  and,  after  hit 
death,  divide  balanoe  amoog  hia  children; 
for  auch  deed  ia  not  voluntary  trust  in  be- 
half of  children,  but  merely  deed  for  gran- 
tor'a  own  peraonal  conveuienoe,  aa  no 
bexwfloial  interest  was  to  vest  in  children 
till  alfc«  Vm  death,    Frtderid^M  ^PP^  '1 

D.  169. 

Powers  of  trustees  exercised  before  gran- 
tor'a  deed  of  revocation  confer  vested  rights, 
and  titles  which  tiiev  have  conveyed  are  not 
to  be  questioned,    lb, 

8u<£  truat  deed  not  founded  upon  any 
consideration  paid  by  trustee  is  deed  wt 
pemon^^!  convenience  of  grantor;  and  clauss 
directing  trustee  to  divide  property  among 
grantor?  children  can  be  regarded  as  no 
more  than  mere  covenant  for  posthumous 
gifts,  and  as  such  nudum  pactum^  and  revo- 
cable,   lb.  ,.        ,  , 

Deed  of  tmst  for  benefit  of  creditors  duly 
registered  cannot  be  annulled  or  revoked  by 
one  of  subsequent  date.  Bights  of  parties 
become  vested  and  fixed  by  execution  and 
registration  of  first  deed,  subject  alone  to 
election  of  beneficiaries.    Fumrum  v.  Fisher, 

94  D.  210. 

Where  debtor  had  made  general  aangn- 
ment  for  creditors,  and  creditors  all  after- 
ward made  composition  with  him, — held, 
that  assignment  was  vacated,  and  creditors 
must  share  equally.  CfuggaikanMr  v.  Chroe- 
scM65B.2dL 
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2.  AadgnmBnU  VM  on  iMr  Fact. 

18.  In  general  —  In  Texas,  court  may 
declare  aasignment  void  without  intenren- 
tion  of  jury,  when  fraudulent  intent  ia  ex- 
pressed or  admitted,  when  it  contains 
reservation  of  interest  advantage,  or  bene- 
fit to  assignor  inconsistent  with  object  of 
conveyance,  and  when  deed  is  wanting  in 
tome  of  qualities  which,  when  wanting  in 
wy  deed,  render  it  invalid  as  a  conveyance. 
Baldum  V.  Pett,  76  D.  800. 

Assignments  mav  be  void  by  reason  of  in- 
herent defects  of  deed  as  tnmsfer  of  prop- 
erty; as  where  it  vests  no  certain  interest  in 
wky  creditor,  or  where  proper^  is  not  de- 
Hcribed  so  as  to  be  identined.    /6. 

Excess  in  value  of  proj^rty  conveyed  over 
and  above  debts  and  liabilities  of  assignor  is 
tenable  ground  for  avoiding  assignment, 
whether  shown  on  face  of  assignment  and 


by  pleadings  or  by  proof  dUunde,    Burt  v. 
ilcKinstry,  11  D.  507. 

Intent  of  grantor  is  principal  inquiry;  and 
if  it  appears,  from  instrument  itself,  or 
pleadings,  that  intent  is  such  as  is  prohib- 
ited by  sl^tute,  assignment  is  void,  and  pre- 
cludes necessity  of  examining  into  facts 
aliunde  by  jury.  This  intent  may  appear 
from  instrument  in  various  ways;  as,  by 
providing  that  goods  or  property  may  be 
sold  on  credit,  that  debtor  reserves  part  for 
his  own  use,  when  required  to  assign  whole, 
or  re<|uirinff  creditors  to  discharge  their 
debts  m  full,  as  condition  of  sharing  in  ben- 
efits of  conveyance,  or  by  showmg  that 
grantor  had  more  than  sufficient  property, 
at  time  of  the  assignment,  for  payment  of 
all  of  hb  debts.     lb. 

Provision  that  assignee  shall  sell  goods  at 
private  sale  does  not  render  an  assignment 
fraudulent  on  its  face.  Kyle  v.  Harvest,  62 
R.  236. 

19.  Intent  to  hinder  or  delay  cred- 
itors by  assignment  for  benefit  of  creditors 
renders  it  fnudulent  and  void,  but  not  so 
merely  incidental  delay.  Nicholaon  v.  LeaaiU, 
57  D.  499;  Arthur  v.  CommerekU  and  Rail- 
road Bank  qf  Vkhburg,  48  D.  719;  BaJdwm 
V.  Peet,  75  D.  806;  McOaUie  v.  Walton,  96 
D.  369. 

Deed  of  trust  made  for  equal  benefit  of  all 
grantor's  creditors  is  not  afifected  by  circum- 
stance that  it  prevented,  and  was  probably 
designed  to  prevent,  some  creditors  from 
gettmg  prior  liens  on  property,  by  judgments 
about  to  be  taken,  withm  a  few  days  after 
execution  of  the  conveyance.  It  is  not  void, 
under  statute  of  frauds,  as  tending  to  hinder, 
delay,  and  defraud  creditors.  Hoffman  v. 
Aiadkall,  64  D.  637. 

Assignment  is  void  when  it  contains  clause 
giving  the  trustee  power  to  dispose  of  prop- 
erty assigned  "graidually,  in  manner  and  on 
terms  in  which,  in  course  of  their  business, 
usignors  have  sold  and  disposed  of  their 
merchandise";  such  clause  being  unreason- 


able limitation  of  tmstee's  poweva.     M§m  v, 
Amer.  Beek.  Bank,  60  D.  IM. 

Aasignment  void  on  its  fatoe  is  not  aided 
by  parol  proof  that  clause  therein  rendering 
it  void  was  inserted  at  suggestion  of  asaignre, 
and  was  designed  to  ana  did  operate  to  ad- 
vantage of  creditors,     lb,  . 

Debtor  who^  believing  himself  solvent, 
places  his  property  beyond  reach  of  procesi 
of  law  hinders,  delays,  and  defraacla  his  cred 
iters,  notwithstanding  he  proridea  ample 
fund  for  payment  of  his  debte,  and  ereditort 
are  ultimately  to  be  paid  in  foU.  KmigU  v. 
Packer,  72  D.  888. 

Bare  intention  to  hinder  and  deley  cred- 
itors, present  in  mind  of  debtor  at  ezecatun 
of  deed,  will  not  avoid  it;  for  sn^  is  usnsl 
and  necessary  efieet  of  every  general  assign- 
ment for  benefit  of  crediton.  Baidwm  v. 
Peet,  76  D.  806. 

Assignment  will  be  valid  notwithstanding 
debtor  contemplated  hindrance  and  delay 
of  creditors,  if  purpose  of  deed  is  to  pay 
honest  debts,  eitner  by  general  distribntioB 
or  by  exercising  preferenoe  among  crediton. 
lb. 

Specific  malicious,  covinous,  gnilefDl  in- 
tention to  hinder,  delay,  or  defraod  crediton 
is  question  of  fact  to  be  ascertained  upoa 
evidence  submitted  to  jury,     lb. 

In  assignment  for  creditors,  debtor  has  ne 
right  to  protect  his  property  from  sacrifice 
at  expense  of  creditor;  latter  has  ri|dit  to 
demand  his  debt  in  full  where  assets  of  debtor 
are  sufficient  for  that  purpose.  ABter,  when 
assets  are  insufficient.  Burt  v.  McKimirf^ 
77  D.  607. 

Provision  directing  assignee  to  convert  as- 
signed property  "into  cash  as  soon  as  the 
same  may  conveniently  and  properly  be 
done,**  does  not  render  assignment  void. 
Ogden  v.  Peters,  78  D.  122;  McOatiSe  t.  IFoi- 
ftm,  96  D.  369. 

Intention  of  debtor  to  hinder  or  delay 
creditors  cannot  be  inferred  from  scdvency 
of  assignor  any  more  than  from  his  insol- 
vency.    Ogden  v.  Peters,  78  D.  122. 

Assignment  directed  trustee,  "when  he 
shall  have  realised  cash  from  said  assets,  is 
such  sums  as  he  may  deem  proper,  that  he 

Eay  out  the  same  pro  rata  to  said  creditors 
y  installments  or  dividends,  or  he  may  re- 
tain the  same  until  all  the  assets  are  con- 
verted, then  pay  out  the  whole,  and  doss 
up  the  entire  matter  at  once."  Held,  not 
condusively  void.  JSSeks  t.  Oopeland^  37  R- 
760. 

Innocence  of  assignee  and   benefidaries 
will  not  render  valid  assignment  made  with 
intent  to  hinder  and  dday  one  cretlitor 
Savage  v.  Knight,  63  R.  423. 

dO.  Void  trusts  in  fiavor  of  assignor. 
—  Assignment  containing  trust  for  assignor 
himself  is  void.  Pettibom  v.  Stevens,  38  D. 
67. 

In  deed  of  tmst  for  pajmsnt  of  debts  «f 
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„ r,   reaervatiou  to  grautor  of  surplaa, 

ahoald  there  be  any  after  payment  of  all 
creditors,  ia  not  fraadulent.  It  is  no  more 
than  law  would  have  required  without  any 
•Qch  proriaion.  IJoffman  v.  MackaU,  64  D. 
637;    Wilha  ▼.  Ferru,  4  D.  3C4. 

Mere  hypothetical  reservation  of  surplas 
to  aaeicnor  m  assignment  for  benefit  of  part 
only  of  hia  creditors,  where  it  is  n(»t  prol)a- 
ble  thBX  there  will  be  an  excess,  will  aot  viti- 
ignment.  Beck  v.  BuixUit,  19  D.  436. 
_  or  conveyance  by  iuitolvciit  of 

all  hie  property  to  one  or  more  creditors, 
leaving  others  unprovided  for,  with  trust  to 
return  to  debtor  surplus  remaining  after 
paying  sacb  creditor  or  creditors,  id  fraudu- 
lent and  void,  court  distinguishing  authori« 
tiea  holding  valid  assignments  or  oonvey- 
anoee  of  part  only  of  debtor's  proper^,  by 
way  of  pledge  or  mortgage  for  particuU^ 
debtB.     TndU  ▼.  CaldweU,74  D.  764. 

Provision  in  aasi.i;nmcnt  that  repayment 
shall  he  made  to  assignor  of  surplus  left  after 
eomplete  diacharge  oi  debts  of  all  assenting 
ereditorB  ia  void,  in  so  lar  as  it  attempts  to 
protect  aoch  surplus  from  claims  of  non-as- 
senting creditors;  but  will  not  invalidate 
aasignment  aa  to  assenting  creditors.  Skip* 
vUk  V.  Ctmningfutm^  31  D.  642. 

Assignment  which  does  not  provide  for 
payment  of  all  debts  of  the  assignor  before 
resiiluam  ia  to  be  paid  back  to  him  is  void. 
And  term  *'  individual  debts  *'  used  by  him 
ia  making  aasignment  cannot  be  held  to  mean 
all  hia  debts  ^ere  evidence  shows  that  he 
had  other  than  individual  debts.  Chddard 
V.  Ilapgood,  60  D.  272. 

Such  an  assiffument  ia  of  itself  evidence  of 
intent  to  hincter,  delay,  and  defraud  cred- 
itors, and  is  oonsequentJy  void  aa  to  them; 
and  sacsh  intent  is  to  be  presumed  by  court, 
snd  there  is  no  question  to  submit  to  jury. 
TrmU  V.  OatdweH,  74  D.  764. 

Aasignment  with  preferences,   providing 

(1)  for  the  pro  rata  payment  of  the  other 
creditora  in  full  satisfaction  and  release,  and 

(2)  for  return  of  any  surplus  to  assignor,  is 
void  on  both  grounds.  Oreeley  v.  Diaoon,  68 
B.673. 

21.  Illegal  reeerrations  in  aasignor'8 
behalf. — Reservation  in  assignment  by 
debtor,  at  expense  of  creditors,  of  any  por- 
tion of  his  proper^,  eiUier  for  bis  own  bene- 
fit or  that  of  his  family,  renders  the  assign- 
meat  void  McClurg  v.  Leeky,  23  D.  64; 
Pike  V.  Bacon,  38  D.  259;  Baldwin  v.  PeeL 
75  0.806. 

9nch  reMrvatioQ  avoids  whole  assignment, 
snd  not  merely  that  part  of  it  which  relates 
to  pnHMrty  reserved  to  debtor.  MeCbtrg  v. 
lediy,  28  D.  64. 

And  advanoe  of  additional  consideration 
at  time  of  conveyanoo  will  not  change  such 
fcsolt.     Andenon  v.  FuUer,  36  D.  290. 

Therefore^  where  such  debtor  gives  toper- 
ton  hia  Bots^  and  reoeivas  note  of  latter  for 


same  sum,  for  purpose  of  providing  futnrs 
support  for  debtor,  note  to  be  paid  from 
goods  assigned,  such  transaction  will  be 
treated  as  fraudulent  and  void  aa  to  credi- 
tors.    PtUibone  v.  SUvejM,  38  D.  57. 

Debtor  will  not  be  allowed  to  secure  ad- 
vantage at  expedite  of  creditors  as  prree  of 
preferring  one  of  them.  Piingle  v.  Rhaint^ 
67  D.  560;  [Arm  v.  Wright,  70  D.  282. 

Partial  reservation  for  benefit  of  assignor 
would  not,  at  common  law,  annul  whole 
deed,  though  it  might  be  avoided  as  con- 
structively fraudulent.  Maclde  v.  Oaim»f  15 
D.  477. 

Assignment  for  creditors  cannot  reserve 
to  assignor  control  arer  any  part  of  sssets,  in 
such  manner  aa  to  enable  him,  at  his  pleasure, 
to  make  or  withhold  pa^ment^  according  as 
his  creditors  shall  submit  to  or  reject  terms 
dictated  by  him.  NioUm  v.  Douglag,  30  D. 
368. 

Reservation  of  power  to  assijgnorB  to  per- 
fect schedule  does  not  impair  or  restrict 
assignment.    Nue  v.  Van  auean,  74  D.  690. 

Denial  that  alleged  fraudulent  conveyance 
included  all  debtor's  property  exempt  from 
execution  is  too  broiul  to  avail  party  so 
pleading,  since  it  would  be  true  if  debtor 
had  only  a  dollar's  worth  of  propertj  not  in- 
cluded m  conveyance,  snd  yet  this  would 
not  affect  legal  character  of  conveyance. 
Tmitt  V.  CaldweU,  74  D.  764. 

Proviriona  in  assignments  or  oonveyanees 
bv  insolvent  tending  to  favor  him  at  expense 
of  creditors  will  be  narrowly  scrutinixecC  and 
must  on  their  face  be  clear  of  all  taint  of 
fraud  in  order  to  be  sustained.    Jh, 

Assignment  must  on  its  face  convey  all 
property  of  grantor,  and  negative  presump- 
tion of  possession  of  any  other  property,  and 
any  apt  words  to  this  effect  will  be  sufficientb 
BarmiiM  v.  Rice,  74  D.  513. 

Extrinsic  evidence  is  not  admissiUe  to 
show  that  assignment  does  in  fact  convev  all 
property  which  grantor  had  at  time  of  its 
execution.     lb. 

Reservation  of  property  not  conveyed 
does  not  vitiate  assignment,  f(v  property,  if 
not  exempt  from  execution,  ia  stul  liable  to 
be  taken  ov  creditors,  same  as  if  no  assign- 
ment had  been  made.  It  is  but  badge  of 
fraud  subject  to  be  explained  or  accounted 
for,  and  is  important  or  unimportant  evidence 
tending  to  establish  fraud  or  not»  according 
to  circumstances  of  case.  Baldwin  v.  Peei, 
75  D.  806. 

Qeneral  reservation  of  exempt  property 
does  not  invalidate  assignment.  RiehareUon 
V.  Marquete,  42  R.  353. 

Assiffument  is  rendered  void  by  reserva- 
tion of  reasonable  fee  for  drawing  instru- 
ment.    Woifsheimer  v.  Rhfifou,  54  R.  769. 

Deed  is  not  upon  its  face  or  by  its  provis- 
ions invalid  by  laws  of  Virginia,  which  is 
executed  in  that  state  by  corporation  thereof, 
purporting  to  convey  all   ita  property  to 
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ftmstaei  for  benefit  of  iti  ereditors,  and  re- 
Berring  to  itself  enjoyment  of  property 
under  title  to  trostees  from  JiOth  of  Septem- 
ber to  1st  of  November  following,  and 
longer  if  trustees  should  not  lie  required  to 
take  possession  by  one  or  more  of  creditors 
thereby  secured;  requiring  trustees  to  pay 
out  of  trust  fund  all  debts  that  should  oe- 
some  due  from  srantor  to  ita  officers  and 
agents  between  those  dates,  while  it  should 
be  using  its  property  under  said  reservation; 
and  also  requiring  trustees  to  pay  out  of 
trust  funds  all  deots  which  grantor^  an  ex- 
press and  transportation  company,  might 
mcur  to  railroad  companies  for  transporta- 
tion during  said  perioii,  over  and  above  net 
receipts  for  such  transportation;  and  re- 
serving to  grantor  absolutely  all  tolls  and 
compensation  for  transportation  of  express 
matter  not  then  delivered  to  consignees,  nor 
transported,  although  under  existing  con- 
tracts. BaUitnore  tto.  R.  R,  €h,  t,  GUmn, 
92  D.  688. 

d8.  or  f6r  his  ftuaiily.— Provis- 
ion for  insolvent's  family,  in  general  assign- 
ment of  his  property,  renders  it  void  as  to 
creditors  not  assenting  theretow  Beck  v. 
BurdeU,  19  D.  486;  MeAOisttr  v.  Mcar$hall, 
6  D.  458;  Madiit  v.  OaknM,  15  D.  477. 

d8.  Illegal  preferanoes.*— Assignment 
by  partnership  cannot  be  set  aside  by  cue  or 
more  of  its  jud^ent  creditors,  when  it  in- 
cludes all  individual  and  partnership  prop- 
erty, and  is  for  pavment  of  all  copartners' 
firm  and  separate  debts,  on  ground  that  it 
provides  that  after  paying  certain  partner- 
ship debt,  assignee  shall  out  of  one  partner's 
joint  or  separate  portion  of  proceeds  pay  his 
mother  certain  debt,  part  of  which  was  his 
separate  debt  and  other  part  debt  of  firm. 
Kirbfif  V.  Bhoonmaier,  49  D.  160. 

Preferring  creditor  whose  demand  is  nsn- 
rious  is  not  fraud  on  other  creditors,  and 
does  not  avoid  assignment  containing  such 
preference.     Murray  v.  Judton,  59  D.  516. 

24.  Imposing  conditions  on  eredi- 
tors.  —  Assignment  of  property  not  in  con- 
formity with  statute,  ana  imposing  upon 
creditors  terms  not  contained  therein  and  at 
varianoe  therewith,  is  fraudulent  in  law. 
Kmgid  v.  Packer,  12.  D.  388. 

Assignment  for  benefit  of  such  creditors 
as  will  execute  instrument,  and  sigmfy  their 
willinsneBs  to  receive  prospective  dividends 
in  full  discharge  of  sil  demands,  is  condi- 
tional, and  therefore  invalid.  Hurd  T.  SUahy^ 
34  D.  142. 

Though  debtor  in  ftiiling  circumstances 
nay  lawfully  prefer  one  creditor  or  one  set 
of  creditors  to  another,  yet  where  assign- 
ment reserves  portion  of  assets  to  assignor, 
in  case  any  of  tne  creditors  do  not  assent  to 
cerms  he  shall  prescribe,  it  will  be  deem^ 
Craudulent,  as  tending  to  hinder,  delay,  and 

*  What  preferences  are  lawful  and  what  unlaw- 
fal.  Me  note,  26  D.  £64-587. 


defraud   ersditon.    Amt^  w,   BeH  11  III 
297. 

In  case  of  such  fraadulent  mssiguiBSBt, 
judgment  creditor  who  has  refused  to  sssaft 
thereto  may  satiify  his  exeention  out  sC  •» 
sets  in  hands  of  assignees,     lb. 

Severance  of  liability  sC 
joint  dsbte  is  not  prodsoed  by 


under  seal  of  firm  preperty  to  pay  d^rts  en 
condition  that  creditors  wiU  look  to  partaien 
individually  for  their  proportion  of  bsisnes 
of  debts  remaining  unpaid,  after  dividiBg 
property  as  assign^  unless  credtton  accept 
condition,  and  partners  individually  eovensat 
to  pay  their  respective  aharea.  Lb  Plage  v. 
Miihia,  19  D.  ^. 

Mortgage  and  bond  to  tmatses  to  secsm 
payment  to  certain  credtton^  npon  eonditua 
that  they  would  wait  certain  tims^  is  valid 
if  creditors  accept  terras,  even  tiioogh  they 
were  ignorant  of  transfer  st  time  it  was 
made.     Tmnami  v.  SUmey,  44  D.  213. 

d6.  Ooeroing  reloosoi.*—  Assignment 
exacting  release  of  their  demap<le  by  cvsdi- 
tors.  as  condition  precedent  to  their  sharisi 
its  benefits,  is  valid,  if  aeaignmewt  is  el 
whole  of  debtor's  property,  and  fsnd  ss 
created  is  directed  to  be  implied,  im  M^  is 
discharge  of  debts  due  assenting  cceditcnL 
SUpwUh  V.  Cimfdiigham,  81  D.  6^;  Lippm 
coU  V.  Barbtr,  4  D.  483;  Nhhm  ▼.  Dtm^aa. 
30  D.  868;  CUxytoH  v.  Jokuim,  88  R.  4a 

Uf  therefore,  execution  be  issnsd  aftv 
aoc^tancs^  but  before  raleaas  is  essested 
by  any  creditor,  and  levy  be  mads  esi  prop- 
erty assigned,  sheriff  is  a  trsapaeaer.  X«p- 
pmeoU  V.  Barker,  4  D.  488. 

Assignment  that  includes  only  part  ef 
debtor^  property,  and  exacts  from  orsditon 
release  of  debtor,  is  frandnlsnk  Oadadm  v. 
CktfwtL  70  D.  207;  Chmm  v.  Roy,  SS  Di  SBk 
WUniM  Ammu,  45  D.  701. 

Aarignment^  by  conditions  of  which  cer- 
tain creditors  are  to  be  paid  is  foIL  and 
others  who  should  refnss  to  roleses  dsbtcr 
entirely  excluded  from  its  benefit^  is  void 
as  agamst  dissenting  ereditora.  ^rotei  v. 
Roy  S8  D.  568;  Bordm  v.  Sunmtr,  16  D. 
338;  AOimon  v.  Jordm,  24  D.  280;  ^sht 
▼.  Wakenum,  25  D.  024. 

In  such  case  one  sunnmoned  as  trmtes  ti 
debtor,  under  foreign  attaehmes^  was  ad- 


judged trustee,  it  not  appearing  tbai  aasoent 
dne  from  him  was  needed  for  payment  «f 


assenting  creditors.  Borden  v.  Abbmmt,  16 
D.  338.    8.  P.,  IngnOkam  v.  Oeyer,  7  D.  131 

Assignment  requiring  creditors  ts  relesst 
assignor  before  rsceiviBg  any  benefit  nnder 
deed  is  void  on  its  fiace.  Ds^yon  v.  Btim,  34 
R.  80;  MUlerT.  OmHis,  63  D.  248;  B^bbari 
V.  MeNoMtghton,  88  R.  176. 

In  Qeorgia,  assimunent  by  firm  sf  all  xti 
assets  for  use  and  oenefit  of  all  such  credi- 
tors as  should  within  ninety  daya  file  tMi 

*  See  note  on  atsignmsnts 
B.U0-6A 
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daima  with  assignee,  and  release  said  firm 
bom  all  liability  therefor,  is  void  as  to  all 
crediton  who  object  to  such  assignment. 
MiUar  ▼.  CtmkBn^  tfS  D.  24& 

AsBignmsnt  by  partner  for  benefit  of 
creditMS  thmi  exacts  a  release  of  firm  as 
well  as  of  irimself  is  fraudulent.  OatUden  ▼. 
Coram,  70  D.  207. 

AasignmeDt  is  void  for  providing  that  no 
creditor  shall  participate  unless  he  accepts 
his  share  in  hiU  satisfaction,  and  for  not 
designating  time  within  which  they  are  to 
come  in,  and  Cor  providing  that  trust  shall 
be  administered  and  dosed  under  supervis- 
ion of  assenting  creditors.  CoWer  y.  Davis, 
58  K  758. 

StipnlatioB  in  assignment  for  release  by 
creditors  means  technical  release  under 
seal    Agnem  t.  Dorr,  34  D.  689. 

Release  of  right  even  in  chattel  is  inopera- 
tive  unless  by  deed.     lb. 

Assignment  requiring  "  full  and  sufficient 
release  from  those  who  wish  to  benefit  by 
itB  provisions  will  not  be  answered  by  re- 
lesae  conditioned  on  assets  realizing  certain 
percentage  on  claim,     lb. 

Giving  mors  time  to  foreign  creditors 
than  to  those  residing  within  United  States 
within  which  to  execute  release  does  not 
make  assignment  invalid.  Such  a  diacrimi- 
aation  is  bat  just.  Hetmesay  v.  Western 
BasA,  40  D.  560. 

96.  ItfcoMBiyo  powers  or  jmmwn^t*^ 
to  assigneo.  —  Debtors  in  failing  ciroum- 
itanoes  who  make  assignments  are  not  at 
liberty  to  restrict  liabuity  of  assignee,  or 
extend  hispowera  beyond  limits  prescribed 
by  law.     Keep  ▼.  Sanderson,  60  D.  404. 

Assignment  for  ereditors  is  invalid  if  it 
give  trustees  power,  from  time  to  time,  to 
vary  and  depart  from  order  of  settlement, 
And  to  pay  in  full  or  in  pari^  b^  compromise 
or  otherwise,  debts  of  the  assisnor,  uecause 
it  permits  him  to  set  his  cremtors  at  defi- 
uce,  and  compels  them  to  bid  against  one 
mother  for  favor  of  being  paid  their  debts 
or  part  thereof.  Gamam  v.  Poynlz,  87  D. 
745. 

Clause  in  assignment  giving  assignee  power 
to  appoint  agents  and  attorneys  to  collect 
^uets  of  debtor,  and  to  remove  or  dismiss 
soch  agents  or  attorneys,  does  not  invalidate 
^itignment;  nor  does  clause  exempting  as- 
si^Qee  from  liability  for  effects  that  shall 
oot  come  to  his  hands,  or  for  losses  which 
are  not  due  to  lack  of  diligence  and  fidelity 
on  his  part     Bennessv  v.  Western  Bank,  40 

Fraudulent  intent  cannot  be  inferred  from 
discretion  given  trustee  to  first  jMiy  either  of 
the  named  creditors  when  he  is  surety,  for 
Uth  debts  and  trust  deed  is  made  chiefly  for 
his  indemnitv.    Dubose  v.  Duhose,  42  D.  688. 

TroBt  deed  is  not  fraudulent  ugainst  sub- 
Mqncnt  creditor  levying  execution  when  it 
permits  trustee  to  cultivate  land  until  sold. 


with  slaves  which  may  bo  upon  it,  or  others 
that  he  may  procure,  because  it  involves 
trust  estate  with  expense  of  slaves  so  pro- 
cured, debtor  not  being  insolvent  or  in  fail* 
ing  circumstances.     lb. 

Assignment  cannot  exempt  assignee  from 
obligation  to  use  ordinary  care;  provision 
that  he  shall  be  liable  only  for  his  own  gross 
negligence  or  willful  misifeance  renders  in- 
stroinent  void.  LUe^^d  v.  White,  57  D. 
534. 

Every  provision  which  exempts  assignee 
from  any  liability  that  he  would  by  law  be 
subjected  to  as  assignee  is  of  itself  a  badge 
of  fraud,  and  renders  assignment  void  as  to 
creditors,     ifytckhuon  v.  lord,  60  D.  881. 

Provision  that  assignee  shall  not  be  per> 
sonally  liable  in  premises  while  acting  in 
good  faith  restricts  assignee's  liability,  and 
renders  assignment  fraudulent  and  void  as 
to  creditors,     lb. 

Voluntary  assignment  which  purports  to 
authorise  assignee  to  continue  manufacturing 
business  of  assignor,  at  expense  of  assigned 
assetsf  though  only  to  extent  of  completing 
unfinished  articles,  and  working  up  mate- 
rials on  hand,  for  purpose  of  more  advantage- 
ous sale,  is  void  as  matter  of  law  against 
non-consenting  creditors,  irrespective  of  any 
actual  intent  to  delay  or  defraud.  So  held 
independent  of  any  bankrupt  law.  Dunham 
V.  Waterman,  72  D.  406. 

Assignment  authorisinff  assignee  **ts 
carry  on  and  conduct  said  business  in  his 
discretion,  for  such  time  as  in  his  judgment 
it  shall  be  beneficial  to  do  so,  or  to  sell  all  oi 
said  goods  and  stock  in  trade  and  property, 
at  such  times,  in  such  manner,  and  for  such 
prices  as  he  may  deem  proper,  and  apply 
the  net  proceeds,"  etc.,  is  void.  Jones  v. 
8yer,  86  R.  666.* 

General  assignment  authorised  assignee  to 
"collect  the  notes,  accounts,  and  ohoses  in 
action,  and  the  taking  a  port  of  the  whole 
when  "  the  assignee  **  shall  deem  it  expedi- 
ent." Also,  "  to  compromise  with  the  credi- 
tors .  •  •  .  for  all  his  debts  and  liabilities, 
....  if,  in  his  opinion,  ....  it  would  be 
advantageous  to  the  "  assignor  and  creditors. 
Held,  that  first  clause  aid  not  invalidate 
assignment,  but  that  second  did.  McCom' 
neli  V.  Sherwood,  38  R.  537. 

Provision  that  assienee  may  do  with  assets 
whatever,  in  his  judgment,  will  best  pro- 
mote interest  of  creditors,  does  not  impliedly 
warrant  carrying  on  of  business  indefinitely. 
Richardson  v.  Marqueze,  42  R,  353. 

Assignment  is  not  invalidated  by  giving 
assignee  authority  to  compound  or  oom- 
promise  debts  owing  to  assignor.  Baglejf  v. 
Bowe,  59  R.  488. 

27.  in  respect  to  delegation  of 

tlie  trust.  —  Assignment  for  benefit  of 
creditors  does  not  authorize  assignees  to  del- 

*8ee  note  on  power  of  aiwignee  to  work  up 
stock  eu  hand,  29  K.  7{{7-780. 


Or  to  dicpoM  of  iMogned  ptmwita  **li 
any  mannor  wfaatBoeTor,  as  froolj  aad  bv* 
fully  as  tlio  awimor  oould  do  i>i-»ff«|f,  wfckk 
the  laid  party  m  the  aeoond  wt^  tnutea  m 
aforesaid,  ma^  deem  adTiaable  to  do^  tead- 
lag,  in  his  opimoo,  to  oonvert  ^bm  aauM  iato 
money  for  tho  benefit  of  all  mtaraetod.  Jfe* 
Cleerp  r.  AOm,  29  R.  877. 

Tke/oUoumg 
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agate  their  tmsta,  where  it  nominates  and 
appotnta  aaaigneea,  '*  their  executors,  admin* 
iatetors,  or  aaaigna,  their  or  eaoh  of  their 
true  and  lawful  attorneys,  irrevooable,  with 
fall  power  and  authority  to  do  and  perform 
all  acta,  matters,  or  things  which  can  or  may 
be  Dooesaary  in  the  premisea,  aa  fully  and 
oompletely  aa  the  aaid  assignors  might  or 
could  do  were  these  presents  not  exeouted; 
and  attorney  one  or  more  under  him  to  make, 
nominate,  and  appoint^  as  they  deem  neces- 
sary, with  full  power  of  substitution  and 
reTocation."    Nye  r.  Van  Husan,  74  D.  690. 

d8.  in  respect  to  sales  on  credit. 

—  Assignment  authorizinff  assignee  to  sell 
assigned  property  on  cre<ut  is,  unless  credi- 
tors have  assented  thereto,  fraudulent  and 
void,  as  it  has  direct  tendency  to  hinder  and 
delay  creditors.  HutcAhuon  ▼.  Lord,  60  D. 
881;  NiehoUon  v.  LeaviU,  67  D.  499;  Porter 
r.  WiUkmu,  69  D.  619;  Oaie$  v.  Andrews,  97 
D.  764. 

Power  ^Ten  to  assignee  to  sell  on  credit  is 
presumptive  evidenoe  of  frandulent  intent  to 
hinder  and  delay  creditors.  Bil&ngs  ^  Bil- 
Unas,  66  D.  319;  Baldwin  v.  Peet,  75  D.  806. 

rrovisions  in  assignments  authorizing 
trustees  to  sell  on  credit,  naming  attorneys 
to  be  employed  inexecutinff  trust,  and  provid- 
ing that  trustee  shall  not  be  answerable  for 
negligence  or  misdoings  of  other  persons, 
miffht  under  some  circnmstances  be  proper, 
and  are  therefore  subject  to  explanation  by 
other  facts.  They  are  badges  of  fraud,  not 
fraudulent  fwr  m;  and  though  court  of  equity 
might  from  such  provisions  deduce  ultimate 
fact  of  fraudulency  of  assignments,  Texas 
courts,  aa  they  do  not  possess  this  power, 
cannot  declare  such  assignments  void  with- 
out aid  of  a  jury.   Baldwin  v.  Peet,  76  D.  806. 

Assignment  void  as  to  creditors,  because 
of  provision  authorizing  assignee  to  sell  on 
credit,  is  yet  valid  between  parties  so  as  to 
divest  assignor  of  all  title,  and  with  it,  of 
power  to  validate  said  assignment  by  a  sec- 
ond one  not  containing  snch  defect,  after 
rights  of  objecting  creditors  have  attached. 
Oai€»  V.  AndretoB,  97  D.  764. 

Sale  of  some  goods  assigned  on  credit  by 
servants  of  assignee  after  execution  of  as- 
signment does  not  vitiate  assignmentb  8a- 
veryy.  Spaulding,  74  D.  300. 

The  J'oUowing  yrovmons  are  held  to  render 
am  aangninetd  void  wiUun  the  rule:  Assign- 
ment with  power  to  sell  "upon  such  terms 
and  for  such  prices  '*  as  assignee  shall  deem 
advisable.     Hutddnson  v.  Lord^  60  D.  381. 

Assignment  authorizing  assignee  to  sell 
and  dispose  of  the  property  ''upon  such 
terms  and  conditions  aa  in  his  judgment  may 
appear  best,  and  most  to  the  interest  of  the 
parties  concerned."  Keep  v.  Sandtraon,  60 
D.  404. 

Or  '*to  dispose  of  property  in  ordinary 
course  of  business."  TruiU  Brothers  v.  Cald- 
weU,  74  D,  764. 


thie  rule:  Assignment  empow«niig 
in  his  discretion,  to  sell  tor  eash  o 
credit  as  he  shall  deem  for  the  advmataffie  of  all 
creditors.  Bichard»omy»Marqmeae,4Stl3L9Bi; 
Hoffman  v.  MaekaU,  64  D.  6S7. 

Or  authorizing  aaaignoea  to  sell  amd  di»> 
poae  of  asaigned  prop^ty,  "  either  at  peblk 
or  private  ule,  as  they  in  their  good  judg- 
ment may  deem  beat,  and  upon  aaeh  1  m  ma 
and  conditbna  aa  they  may  deans  aiasfc  ad> 
viaable,  and  for  the  beat  interesfca  of 
iters,  converting  the  same  into 
Nye  T.  Van  Uuean,  74  D.  60a 

Or  authorizing  aaaignee  to  "sell  and  dis- 
pose of  the  property,  and  generally  eonvert 
the  same  into  money,  upon  such  tenne  aad 
conditions  as  in  his  judgment  ma^  w^p&st 
just  and  for  the  interest  of  all  parties  inter- 
ested." Brahnutadt  v.  McWkbrier^  31  K.  396; 
Lord  V.  Denendar/,  41  R.  58u 

Or  authorizing  assignee  to  ezaoiite  bills  eC 
sale  or  other  conveyances  "  for  sn^  eoaiaid- 
eration  in  monev  or  other  tiuQgs_^  as  ho 
should  deem  sufficient.  BagkyY. 
R.  488. 

39.  Excessive  salary  to 
Large  salaries  given  to  trustees  to 
property  is  asaigned  do  not  neoeaaanly  maka 
assignment  fraudulent  though  they  are  eal* 
culated  to  excite  auapicioiL  Af^mr  r.  CL  4 
R.  R.  Bank,  48  D.  719. 

8.  Aetignmenie  Void  fir  Framd^ 

80.  What  will  raise  iafsrence  of 
fraud,  generally.  —  Aaaignment  by  bifl  of 
sale  by  insolvent  debtor  in  treat  for  has  crad- 
itora,  where  trustee  merely  gave  his  note  to 
debtor  without  indorsement  or  seearity,  er 
any  agreement  to  perform  tms^  and  aaam* 
ment  waa  assented  to  verbally  by  acme,  bol 
not  all,  of  the  creditora,  waa  held  void  aa 
against  an  attaching  oredtfeor.  Qniney  v. 
HalU  11  D.  198. 

Where  unreasonable  amoent  d  pitmerty 
is  assigned  by  failing  debtor,  for  benent  of 
part  of  his  craditors,  frand  may  be  inferred. 
Beck  V.  Burdeti,  19  D.  436. 

That  claim  ia  not  due  for  the  aecnrity  el 
which  assignment  waa  made  doea  not  vitiate 
it.     Crau/ord  v.  Taylor,  26  D.  579. 

Employment  of  aasiffnor  as  dark  by  as- 
signee aner  makiuff  of  assignment  is  not  of 
itself  evidence  of  fraud  in  makingaaaiga- 
ment.    Savery  v.  SpauUUng,  74  D.  SXk, 

Breach  of  trust  or  violation  of  duty  by  aa 
siguee  does  not  affect  validity  of  aaaicnaieiilk 
and  therefore  evidenoe  of  aooh  ' 
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ition  is  not  admissible  to  prove  that  the  M- 
rignment  W3u  fraadnlent  and  void.     Jb, 

Fraodulent  intent  in  assignment  will  not 
Lie  inferred  when  honest  intent  can  as  clearly 
be  inferred  from  its  language.  Nye  ▼.  Van 
HwtoM,  74  D.  69a 

€renenl  aasignment  is  not  wholly  invalid 
liecaose  some  of  claims  are  fictitious,  and  the 
asai^nee  was  aware  of  their  fraudulent  char- 
acter.    PhmBi>  ▼.  Hai%  77  D.  625. 

Declarationa  made  subsequent  to  and  dis- 
connected with  conveyance  by  assignor,  who 
has  conveyed  his  title  or  interost  in  property 
by  aeaigninent  for  creditors,  cannot  be  re- 
ceived to  invalidate  title  of  grantee,  or  those 
claiming  under  him.  Bart  v.  MeKinttry,  77 
D.  507. 

Aasigninent  fraudulently  intended  by  aa- 
signor  is  not  cored  by  good  faith  of  bene- 
ficiaries wiihont  new  consideration;  and 
provision  for  fee  of  lawyer  for  drawing  in- 
stzument  will  not  support  such  assignment^ 
althoag^  he  was  ignorant  of  the  fraud.  Orc^t 
V.  Bloom,  42  B.  351. 

81.  PoMO—ton  of  assets  retained  by 
assignor.  —  Deed  of  trust  by  which  debtor 
conveys  certain  personal  property  to  creditor 
to  secure  payment  of  his  debt»  which  pro- 
vides that  twelve  months  shall  elapse  before 
property  is  sold  to  pay  debt»  and  that  during 
that  period  debtor  shall  remain  in  possession 
of  it,  is  not  illegal,  especially  when  debt  of 
sneh  creditor  laraely  exceeded  value  of  prop- 
erty.    amwnervUie  v.  HorUm,  26  D.  242. 

Aasienment  which  includes  property  oon- 
Bomabw  in  using  is  fraudulent  and  void,  if 
it  provides  that  debtor  shall  remain  in  pos- 
session of  such  property  sad  use  it,  although 
other  propertj  not  oonsnmable  is  also  m- 
dnded.     lb. 

Leaving  debtor  in  possession  of  his  prop- 
erty is  sach  benefit  as  vitiates  assignment 
made  by  him  for  benefit  of  creditors,  if  n- 
ilersoM  ▼.  FtOer,  36  D.  290.  Contra,  Pike  v. 
Boom,  38  D.  209. 

Deed  of  trust  conveying  much  more  prop- 
erty than  necessary  as  securitv  for  balance 
of  6/AA,  sad  providing  that  debtor  shall  re- 
tsin  possession  for  thAe  years  before  selling 
to  sMis^  debt^  is  fraudulent  and  void  as  to 
othsr  ereditorsi  although  it  appears  that  oar- 
tun  goods  eC  debtor  shipped  by  creditor, 
proceeds  eC  which  are  intended  to  apply  to 
debti  Imvs  not  been  heard  f  ropo,  and  that  if 
each  proceeds  axe  not  so  applied  amount  of 
debt  will  be  considerably  increased.  JUUcheU 
w.  BtaJ^  29  D.  108. 

Partiss  remaining  in  possession  of  resi- 
dence sftsr  trust  sale,  beinff  matter  occurring 
sabseonent  to  execution  en  trust  deed,  can- 
oot  soeet  its  validity.  JSTempetoail  t.  John- 
Mois66D.46a. 

ftsiigniMMint  for  creditors^  of  plantation, 
with  personal  property  used  in  oultivatinff 
il^  was  made  in  the  spring,  and 
Ifaat  asls  shmild  be  delaysd  untU 


Ist  of  December  next,  and  that  meantime 
property  should  remain  in  possession  of  as- 
signors, to  be  used  in  cultivating  crops,  and 
that  crops,  when  gathered,  should  be  deliv- 
ered to  assimee,  and  distributed  under 
assignment.  Such  property  could  not  ad- 
vantageously be  rented  m  spring,  and  would 
be  8acriticed  by  sale  then,  or  if  stripped  of 
personal  property.  HM^  a  valid  provision. 
Perry  Itu.  A  Tnui  Co.  v.  Foster,  29  R.  779. 

32.  Intent  to  cut  off  attachments 
does  not  invalidate  assienment  duly  made 
and  executed  as  required  by  statute.  Mo- 
tives of  assignor  cannot  be  inquired  into,  to 
injury  of  parties  to  instrument  to  whom 
those  motives  are  unknown.  Pike  v.  Boom, 
38  D.  259. 

Deception  praoticed  by  assignor  to  prevent 
attachments  does  not  invaliaate  an  assign- 
ment made  bona  fide  for  benefit  of  all  ciid- 
itors.     lb. 

88.  BfGBCt  of  insolvsncy  of  assignes. 

—  Where  failing  debtor  makes  assignment  to 
insolvent  assignee  in  trust  for  creditors, 
court  will  appoint  receiver  to  take  charge  of 
property  on  application  of  creditors,  ffof^ 
ffark  V.  PiUman,  19  D.  434;  Reed  v.  JKmery, 
35  D.  720. 

Insolvency  and  unfitness  of  party  to  be- 
come trustee  must  be  put  in  issue  by  plead- 
ing and  proved,  in  order  to  make  them 
objections  to  validity  of  trust  deed.  Hemp' 
etead  V.  Johneton,  65  D.  468. 

Presumption  of  fraud  in  assi|(nment  to  in- 
solvent may  be  rebutted  by  oroumstanoes, 
as  by  showing  consent  of  creditors.  Beed  v. 
Sfmi-yt  35  D.  72a 

n.    RiOHTS,   POWEBS,   AND    LlABILITEB   Of 
THS  AflSIONBB. 

84.  Delivery  of  assets  to  assignes. 

—  Delivery  of  a  portion  of  floods  in  token  of 
delivery  of  whole  is  sufficient  constructive 
delivery  of  portion  of  goods  included  in  as- 
signment, which  were  at  distance  from  place 
where  actual  deliverv  of  portion  was  made, 
and  in  hands  of  a  third  person,  subject  to 
Uen  for  his  Ubor.  Legg  t.  WiUard,  28  D. 
282. 

Such  lien  ceases  upon  commencement  of  an 
action  by  such  third  person  upon  claim  se- 
cured by  lien,  and  issuing  attachment  and 
levying  it  upon  goods  subject  to  lien,  and 
assignees  in  such  assignment  may  maintain 
trover  to  recover  such  goods  against  attach- 
ing officer,     fb. 

In  voluntary  assignments,  rule  of  transfer 
is  same  as  to  all  choees  in  action,  whether 
same  be  an  open  book-account  or  promissory 
note.  Such  account  may  be  transferred  by 
delivery  of  possession,  in  cases  of  clear  and 
manifest  assignment.  WcUiers  v.  fVkUloek^ 
76  D.  607. 

In  voluntary  assignments,  notice  to  debtor 
of  assignor  is  not  necessary  to  transfer  oi 
delivery  of  open  book-account,     ib. 
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What  want  of  delivery  of  possession  of 
ohose  in  action  would  make  transfer  frand- 
alent  is  question  of  fact  under  evidence,  to 
be  submitted  to  jury.     lb. 

Change  of  possession  of  personal  property 
is  not  eSected  by  mere  notice  of  assignment 
given  by  assignee  to  third  person  in  whose 
possession  property  was,  so  as  to  place  prop- 
erty  beyond  reach  of  process  aeainst  assignor. 
It  seems  that  assignee  should  have  made 
third  person  his  bailee.  Mice  v,  Courtis,  78 
D  697. 

Verdict  for  larse  sum  of  money  was  ob- 
tained against  debtor;  and  on  evening  of 
same  day  he  conveyed  all  his  property  to 
trustee  of  his  own  choice  for  benefit  of  all 
his  creditors.  Trustee  lived  at  distance  of 
twenty-three  miles,  and  did  not  learn  of 
deed  until  four  days  afterward,  when  he 
gave  his  assent.  Debtor  continued  in  pos- 
session of  furniture  and  goods  next  day  and 
part  of  following  day,  when  they  were  levied 
on  at  suit  of  a  creditor.  Title  deeds  of  real 
estate  also  remained  in  possession  of  orantor 
for  period  of  nearly  two  months.  HM^  that 
deed  was  ralid,  and  took  effect  from  its  exe- 
cution.     WiU  v.  Fi-ankUn,  2  D.  474. 

85.  Acceptance  of  the  trust. — Assign- 
ment executed  and  delivered  by  assignor, 
and  received  by  assignee,  with  knowledse  of 
its  objects  and  effect  divests  grantor  of  his 
estate,  altliough  it  was  not  acknowledged  by 
him.     Scfdl  v.  Hetneti,  29  D.  694. 

Such  deed  creates  trust  for,  and  vests  bene- 
6cial  interest  in,  creditors,  though  they 
know  nothing  of  it.     lb. 

Cancellation  and  surrender  of  such  deed 
after  it  has  been  executed  and  delivered, 
and  trust  accepted  by  trustee,  cannot  de- 
stroy trust,  or  impair  rights  of  eestuia  que 
trust    Pk 

No  particular  formality  is  necessary  to 
show  acceptance  of  trust,  but  acts  fairly  im- 
plying consent  are  sufficient;  and  taking 
possession  of  property  assigned  is  an  act  of 
that  kind.     /6. 

Person  named  as  assignee  may  refuse  to 
act  as  such;  for  no  one  can  be  made  grantee 
against  his  wilL    lb. 

Trustee  cannot^  after  aoceptins  oonvey- 
ance,  divest  himself  of  legal  estate  hy  merely 
refusing  to  carry  trust  into  execution.  And 
therefore,  refusal  of  assignee,  after  he  had 
accepted  assignment,  to  execute  trust,  does 
not  give  to  assignor  right  to  execute  another 
distinct  conveyance  of  same  property, 
though  substantially  on  same  trusts.  SioU 
▼.  Ihffy,  45  D.  691. 

Fact  that  trustee  in  deed  of  tnut  fails  to 
qualify  according  to  statute  does  not  affect 
validity  of  dee<C  nor  give  grantor  ri^ht  to 
revoke  it.  Assent  of  the  trustee  is  not 
necessary,  for  if  he  refuse  or  for  any  reason 
fail  to  act,  chancery  will  execute  deed.  Fur^ 
man  <fr  Ob.  v.  Fisher,  94  D.  210. 

80.  What  will  ymam  by  Um  Msign- 


xnant.  —  Assignment  may  be  Talid  as  b» 
tween  parties,  though  void  «s  sgaiaM 
ncm-aesentinig  creditors.  I^  smbeequeBt  u 
assignment  assignor  confess  jadgmeat  ia 
favor  of  assignees,  there  is  noeetafee  rassaini^ 
iu  him  on  which. judgment  can  operate^  (or 
parties  cannot  be  heard,  to  show  that  the: 
own  deed  was  fraudulent^  and  therefore  voia. 
MackU  V.  Cairns,  15  D.  477. 

Debtor's  assignment  after  suit  commenceti 
passes  only  surplus  after  satisfying  eon* 
plainant's  debt.   Corning  v.  Wkiie^  22  D.  G9& 

Assicnee  appointed  to  succeed  assignee  ti 
fraudulent  assignment  is  entitled  to  mnsdr 
ministered  sasets,  for  purpose  of  distribut- 
ing them  among  creditors  who  did  not  asseai 
to  fraudulent  assignment,  and  be  is  aiso 
entitled  to  dividend  previouslj  awarded  to 
releasing  creditor,  but  which  had  not  beca 
actually  paid  over.  And  where  it  is  not  pro- 
posed to  disturb  what  was  dons  by  fonaer 
assignee,  releasing  creditors  are  not  eon- 
cemed  in  distribution,  sad  osnnot  defnt 
claims  of  creditors  entitled  to  it^  by  impa^ 
ing  laches  to  them.  WUmm's  Aeeomda,  4$  a 
701. 

Assignment  by  Judgment  debtor,  after  ak 
of  his  land  under  execution,  pissss  hiseqnity 
of  redemption,  and  assignee  is  entitled  ts 
redeem.     Hejimm  v.  Kerr^  61  D.  685. 

Assiffnment  transferring  '*  sU  property  sf 
every  description,  real,  personal,  mixed, « 
choses  in  action,  in  whosesosrer  bands  ths 
same  may  be  found,**  is  snfficiont  to  pass  i*- 
claimable  dividends,  and  vesta  thaoi  m  ^ 
tee  for  benefit  of  oesteif  que  truaL 
Life  etc  Ins.  Co.  v.  Page,  66  D.  165l 

Unpaid  subscriptions  to  stook  of  oofpon^ 
tion  are  part  of  its  assets  which  sre  avsil- 
able  in  equity  to  creditors,  and  «  genersl  ss* 
signment  for  their  benefit  nasans  them  to 
assignee.  Oemumiinm  Fas,  12.  £.  Cx  v.  A- 
ler,  100  D.  546. 

Assignment  does  not  trsasier  property 
held  bv  assignors  as  factors^  nor  any  pro- 
ceeds  derived  from  sale  of  such  goods,  spd 
consignors  may  pursue  such  ffoods,  or  pM 
of  them,  notwithstanding  mtSk  assignmeDi 
Chester/dd  M/g.  Co.  v.  Dd^om,  16  D.  367. 

Fraudulent  purohsser,  assi^ng  for  bens* 
fit  of  his  creditors,  passes  no  titlo  to  assigntsi 
to  goods  obtained  by  fraud,  tboo^h  ssnga- 
ment  require  releases  from  certain  of  tht 
oreditors,  which  are  given  l^tboai.  Knotoiet 
V.  Lord,  34  D.  525. 

Legal  interest  in  bill  is  not  tmnsfsrtsd  by 
assignment  of  all  debtor's  propegiy  in  inul 
for  benefit  of  his  creditors*  so  an  to  cntitk 
trustees  to  sue  in  their  own  niimf.  Budoff 
T.  Real  BstaU  BatJt,  41  D.  105. 

Assignoient  by  morlnagee  of  chstt4i  aA^ 
equitable  assignment  ox  mortgp^  for  valo^ 
by  delivery,  passes  no  title  to  the  go«l«> 
Cram  v.  Pomic,  50  D.  607. 

Assignment  is  inoperative  an  to  rigbt  te 
trade-mark  wkieb  was  not  inTnntoned  \9 
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tenstee  or  appnusen,  and  never  claimed  by  |  eqmtablelifliia.   ^^pMuY,  fFo^ois  MD.  f71| 
trustee  or  creditors,  nor  in  any  manner  dia-    -  -  ~  -  ^    -. 

posed  ol  under  MiigniiHint.    Bradlqf  v.  ^or^ 
toa,  87  D.  200. 

General  iiwignnwint  of  drawer  of  banker's 
dieck  for  ben^t  of  ereditora,  after  drawing 
ebedcy  bat  before  same  is  presented  for  ac- 
ceptance and  payment,  will  not  invest  as- 
signee with  xigbt  to  money  represented  by 
cheek,  nor  affect  rights  of  payee  thereta 
BobtrU  ▼.  Carhin,  96  D.  147. 

87. b^  foreign  auignment.*  — 

Ittvolnntary  sssignments  which  operate  under 
foreign  bankrapt  laws  have  no  operation  oat 
of  state  where  law  was  passed,  while  volun- 
tary assiginment  is  persooal  right  of  proprie- 
tor to  dispose  of  his  effects  for  honest  par- 
poses,  and  may  operate  in  foreign  state. 
Wdlera  ▼.  WkiOoek,  76  D.  807. 
General  Tolnatary  assignments  for  benefit 
of  creditors  will  pass  all  personal  property  of 
sadgnor,  wherever  situated,  if  made  accord- 
ing to  laws  of  the  domicile  of  assignor,  on- 
less  their  operation  is  limited  or  restrained 
by  some  local  law  or  policy  of  the  state  where 
property  is  sitoated.     Har\fcrd  ▼.  Painty  78 
D.  5S6;  Chewaing  v.  Johnmm^  62  D.  610;  Speed 
r.  Ma9,  65  D.  540;   WaUen  ▼.   WhUlock,  76 
D.  607;  FuOer  r.  SieiglUz,  22  R.  312;  A^w 
1.  La  O^gne  Bauihange  Bamk,  63  R.  690;   Wei. 
iferv.  irad^ioa^69R.617. 

Assignment  of  personal  property  situated 
ia  Vermont  reqoires  change  of  powession,  in 
order  to  place  property  beyond  reach  of  pro- 
eeo  sgainst  assignor,  althoash  aaaignment  is 
made  aooording  to  laws  of  another  state. 
fiicB  V.  OwrtiOS  D.  697. 

Asngnments  of  personal  property  are  oon- 
^lled  b^  Vermont  statate  ol  1862,  only 
when  sssi|{nor  resides  in  Vermont^  and  as- 
lignment  is  to  be  carried  into  effect  there  by 
saaigiiees.     Hat^ord  v.  Pajpw,  78  D.  686. 

Anignment  under  insolvent  laws  of  an- 
odier  state  vests  such  title  in  assignee  as  to 
pnmerty  of  debtor  situated  in  Missouri,  as 
to  defeat  attaching  creditor  who  is  oitisen  of 
■ad  resides  in  sn3i  other  state,  but  sues  in 
coorts  of  Missouri  to  gain  preference  over 
creditors  in  other  state,  where  all  of  the  par- 
ties reside^  and  where  debt  sued  upon  was 
eaatracted  and  made  payable.  £&ner  ▼. 
Bate,  82  D.  129. 

Assignment  for  creditors,  executed  in  New 
Tork,  does  not  confer  title  to  persoual  prop- 
erty in  another  state,  in  contravention  of 
laws  of  that  state.  Wamer  v.  Jajfra^,  48 
K616. 

88.  Assignee's  titla  subject  to  equi- 
ties and  oAets.  —  Assignee  of  voluntary 
uagnment  stands  in  no  better  situation  than 
•nigoor.  Neither  he  nor  creditors  whom  he 
Kuresenta  are  purchasers  for  valuable  con- 
sderatioin,  without  notice,  as  against  prior 


*HoCeioo  extraterritorial  eflbct  of  assignments 
tor  bsneftS  of  cradltors,  78  D.  »h^ffJ;  66  B.  12»- 


Jfa<^  </ JTbioe,  19  D.  396;  BoUrttT.  Ooi^bki, 
96  D.  147. 

Aoknowledgmenta  of  assignor,  in  relation 
to  claim  made  before  its  transfer,  are  evi- 
dence in  action  between  assignee  and  party 
against  whom  claim  exists.  ScoU  ▼.  Colemcmf 
16  D.  71. 

Assignees  in  trost  for  creditors  will  not  be 
protected  against  equity  of  which  they  had 
no  notice,  though  assignment  contains  re- 
lease of  claims  of  creditors,  where  assignees 
have  incurred  no  new  liability  on  credit  of 
property.    Clark  ▼.  FlhU,  33  D.  733. 

Conveyance  by  deed  of  trust  to  secure 
payment  of  bona  fide  debts,  to  creditor  ^th* 
out  notice  of  any  lien,  places  him  in  position 
of  purchaser,  provided  debts,  or  part  of 
them,  arose  after  land  came  into  possession 
of  vendor.     JhtrUctp  ▼•  Burnetii  46  L>.  269. 

Such  conveyances  constitute  transfer  of 
property  itself.  They  form  special  assign- 
ment, and  are  subject  to  all  e<|uities  that 
exist  at  the  time  in  favor  of  third  parties, 
and  court  of  equity  will  limit  such  Uen  to 
actual  interest  of  judgment  debtor.     76. 

Purchaser  under  deed  of  trust  for  valuable 
consideration,  and  without  notice,  is  pro- 
tected from  former  vendor's  lien.     76. 

Assignee  for  benefit  of  creditors  cannot 
impeach  chattel  mortgage  on  mere  ground 
that  it  was  not  filed  pursuant  to  statute  for 
protection  of  subsequent  bona  fide  purchasers 
for  value.  Van  tienten  v.  Madcliff,  72  D.  48a 
Vendor  of  goods,  who  had  been  induced  to 
part  with  them  tlurough  such  fraud  on  nart 
of  vendee  as  annals  sale,  may  replevy  them 
of  vendee's  general  assignee.  Farley  v.  Lin- 
coln, 12  R.  182. 

In  action  by  assignee  under  voluntary  as- 
ngnments upon  debt  falling  due  after  as- 
signmeut,  defetuiant  may  set  off  debt  due 
from  assignor  at  time  of  assignment.  Jordan 
▼.  Sluirlock,  24  R  198. 

Bank  made  assignment  for  creditors.  At 
time  it  held  defendant's  note  which  it  had 
discounted,  and  which  was  not  due.  It  was 
also  indebted  to  defendant  for  deposits  in 
sum  greater  than  note.  In  action  on  note 
after  its  maturity  by  assignee, — heldy  that 
defendant  oould  set  off  iudebteduej»8  to  him. 
Ih. 

Property  in  hands  of  assignee  is  liable  for 
taxes  of  assignor,  although  assigned  before 
tax  books  were  placed  in  hands  of  collector. 
Jack  V.   WeUnnfU,  66  R  129. 

89.  Powers  and  duties  generally.  — 
Attorney  in  fact  of  assignee  for  benefit  oi 
creditors  may  make  deed,  although  assigci- 
ment  conveys  no  authority  to  assignee  tc 
appoint  attorney.  BUgfU  v.  Schenck,  61  D. 
478. 

Trustee  or  assignee  for  benefit  of  creditors 
is  not  intended  to  be  mere  passive  depositary 
of  estate  or  title,  but  is  bound  to  exert  him- 
self actively  in  execution  of  object  for  which 
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1- 
tate  to  claim  arismg  from  hrf  ih  of  «o«^ 

nant.     Ih. 

42.  Suits  by  a8signeo._AnigiiM  far 
benefit  of  orediton^  of  whom  he  is  oim^  U  mt 
mere  volantoer;  but  is  entitled,  as  homa&U 
purchaser,  to  aid  of  equity  to  earroet  deed, 
as  against  attaching  ereditor  haTin^  notice  of 
facte.     Cfuimberkun  v.  Thompmnt,  26  O.  3Ul 

Declarations  of  assignor  as  to  amount  ef 
goods  on  hand,  made  after  ezocation  (»f  m> 
eignment,  are  not  admissible  »gMn«t  assagosa 
Saverp  v.  Spaulding,  74  D.  30a 

Assignee  may  attack  Talidity  of  jvdgme&t 
by  confession  of  assignor.  IHckoh  t.  Knk. 
76  D.  294. 

Assignee  xpaj  set  aside  prior  Crandnleat 
transfer  by  his  assignor.  FUUntrm  r.  Am 
36  R.  556.  ^^^ 

Assimee  oannot  *"^'^ir^in  trow  «gM«»"* 
United  States  marshal  for  goods  of  assigzwr 
taken  by  him  under  attachment  from  posses- 
sion of  assignor's  mortgagee.  Aacford  ▼. 
Matthem,  38  K.  185. 

IIL  Ingidkiital  Riohtb  or  Okkdrobs. 

48.  Suits  by,  to  enforoe  the  trust  — 
Where  creditor  seeks  performance  of  implied 
trust  for  benefit  of  creditors,  chancery  wiO 
follow  maxim,  E<|uality  is  equity,  except  is 
cases  whtire  creditor  has  specific  Uen,  or  is 
entitled  to  preference.  EMerU  t.  WooiL  fi 
D.  236. 

Execution  creditors  can  compel  preferred 
creditors  to  dose  trust  upon  which  property 
was  granted,  and  distribute  prooeeds,  by  suit 
in  equity.    Dubtm  t.  Dubote,  42  D.  588. 

Reconveyanoe  to  grantor  of  estate  which 
had  been  couTeyed  m  trust  for  benefit  of 
creditors,  bv  instrument  reciting  comi^ete 
execution  of  trust,  when,  in  frct^  objects  of 
trust  have  not  been  completed,  some  cred- 
itors being  still  unpaid,  is,  under  New  York 
stotute,  void  and  m  contraventioii  of  trust; 
and  mortgagee  iu  good  faith,  after  such  re- 
conveyance, having  only  constmetire  and 
not  actual  notice  of  such  trust,  will  take  anb- 
jeot  to  execution  of  trusty  and  is  entitled  to 
redeem  land  by  satisfying  claims  of  oestait  jw 
ti-mt,     Brtffgs  v.  Davis,  75  D.  36a 

Mortgagee  of  land,  after  oonveyanoe  thereof 
in  trust  for  benefit  of  creditors,  tiioug^  proper, 
is  not  neoessaiy  party  to  action  by  ben^d- 
aries  of  trust  to  enforoe  ite  execution.     76. 

44.  Oonflictiiig  rigbts  of  creditors. — 
Express  trust  created  for  benefit  of  creditors, 
without  any  authority  to  trustee  to  rive 
preference  to  any,  is,  both  at  law  and  in 
equity,  a  trust  for  each  creditor  ratably. 
MlgberU  v.  Wood,  24  D.  236. 

Where  assignment  is  frauduloit,  aao- 
tioneer  to  whom  assignees  have  intrusted 
effecte  to  be  sold  has  no  lien  npon  mooeyi 
realized  from  sale,  as  against  judgment 
creditors  of  assignor,  auctioneer  being  him- 
self a  creditor,  but  having  agreed  to  '~ 
ment.     Hone  v.  Henriqua,  87  0.  204. 


nignment  is  made,  and  observance  of  good 
faith  alone  will  not  fully  discharge  his  du- 
ties,    ffutchkuon  v.  Lord,  60  D.  381. 

Assieneo  of  corporation  must  be  able  to 
show  wat  caUs  for  unpaid  capital  stock  have 
been  duly  made,  and  b^  proper  authority, 
as  he  can  only  proceed  m  name  of  corpora- 
tion, and  must  show  that  provisions  of 
ehartei  nave  been  pursued.  Oermantoum 
PoB.  R,  £,  Co.  V.  FiOer,  100  D.  546. 

40.  as    respects    payment    of 

debts. — On  assignment  for  certain  pre- 
ferred creditors,  of  real  and  personal  prop- 
erty, realty  must  be  first  applied  toward 
payment  of  debts,  conveyance  being  abso- 
lute on  ite  face,  and  resort  then  had  to  per- 
sonalty, residue  bein^  liable  for  debte  of 
other  creditors  of  assignor.  WM  v.  Peeie, 
19  D.  284. 

Where  assignment  is  made  to  surety  for 
his  idenmity,  creditor  has  equiteble  claim 
upon  fund  for  payment  of  his  debt,  and  as- 
signee cannot  divert  it  to  any  other  pur- 
pose,    ffatjgartjf  v.  PiUman,  19  D.  434. 

In  proceedings  to  distribute  funds  under 
assignment  for  creditors,  any  creditor  who 
has  claim  against  fund,  but  who  is  not  nom- 
inal party  to  suit,  may  make  himself  party 
thereto  in  fact  bv  ooming  in  snd  presenting 
his  claim  under  decree  and  submitting  him- 
self to  jurisdiction  of  court.  Dobbina  v.*  W<U- 
ton,  95  D.  371. 

41.  sales  of  property .— Where 

amignees  deliver  ^oods  sold  at  cash  side, 
without  exacting  immediate  payment^  they 
are  prima  /aeU  liable  for  loss  that  may  be 
occasioned  by  vendee's  subsequent  failure  to 
pay,  and  can  only  excuse  themselves  by 
showing  that  vendee's  credit  was  so  good 
that  prudent  person  would  have  intrusted 
him  with  goods  without  first  exacting  pay- 
ment.    Baiate  qf  Davis,  34  D.  574. 

Power  to  trustees  to  sell  at  private  as  well 
as  at  public  sale  all  property  of  debtor  for 
benefit  of  his  creditors  imposes  no  improper 
disadvantage  on  such  creditors.  Hoffitianv. 
Mackall,  64  D.  637. 

Trustee  may  exercise  sound  discretion  in 
disposing  of  debtor's  property,  and  need  not 
always  sell  immediately  and  for  cash.  Inloes 
V.  American  MkccL  Bank,  69  D.  190. 

Misconduct  of  trustees  in  not  selling  oan- 
not affect  creditors  or  impair  their  righte 
under  trust  deed.  Carter  v.  Neal  71  D. 
136. 

Assignment  for  benefit  of  creditors,  giving 
assignee  power  to  sell  real  estate,  "  at  such 
time,  in  such  manner,  and  upon  such  terms 
as  he  may  deem  expedient  and  prudent," 
does  not  give  assignee  power  to  bind  assigned 
estete  by  express  covenant  of  warranty; 
nor  does  such  power  exist  by  implication  of 
Uw.      Welch  V.  Davis,  16  R.  690. 

Purchaser  of  real  estete  from  assignee  for 
benefit  of  creditors,  with  covenant  of  war- 
ranty, has  no  equity  to  subjeot  assigned  es- 
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Releanng  erediton  nnder  Mngnment 
fraadolent  on  its  face  are  purchasers  with 
notice  of  fraud,  and  must  tike  their  ehanoe 
under  assi^ment,  and  be  satisfied  with  what 
they  receive  under  it.  And  unless  they 
bring  what  they  have  so  received  into  oom- 
mon  fund  to  be  divided  pro  rata  between 
them  and  other  creditors,  they  must  be  ooi^ 
tent  with  what  they  have  already  recovered. 
Wa8(m*»  Aeeounis,  45  D.  701. 

Assignment  by  debtor  pondins  action 
against  him  is  fraudulent  and  void  against 
plaintiff  in  notion.     Kniffhi  v.  Packer,  72  D. 

It  ia  no  justification  of  assiffument  by 
debtor  that  property  would  sell  to  better 
advantage  under  such  disposition  of  it  than 
by  sheriff  under  execution.    76. 

Action  by  creditor  to  set  aside  assignment 
as  fraudulent  and  void  cannot  be  maintained 
until  he  has  recovered  judgment  upon  his 
debt,  and  execution  has  been  returned  unsat- 
isfied.    Oatesr.  Andrews,  97  D.  764. 

Agricultural  society  assigned  for  benefit  of 
their  creditors  proceeds  of  fair  about  to  take 
place  on  their  grounds.  Hdd,  that  such  as- 
signment was  void  as  against  lien  of  execu- 
tion issuing  before  payment  of  such  proceeds 
to  creditors.     Huling  v.  Cabeil,  S7  R.  682. 

ASSiaNOR. 

Competency  o^  as  a  witness,  see  WiTNnsiii 

40. 
Declarations  of,  as  evidence,  see  BviDBira% 

134. 

ASSISTANOB. 

Writ  of,  to  purchaser  at  foreclosure  sala^  see* 
MOBTOAOSS,  105. 

ASBOOIATIOirS. 

[Includes  dedslons  relating  to  the  formaticn 
and  powers  of  unincorporated  associations,  and 
the  respective  rlgtiti  aua  liabilities  of  imoh  soeie* 
ties  ana  their  members.] 


Judgment  obtsined  subsequent  to  assi^- 
Bent  ler  benefit  of  creditors  creates  no  hen 
10  as  to  give  it  priority  in  distribution  of 
MestsL    MdJaSk^.  Walton,  95  D.  309. 

Cituen  of  Rhode  Idand  attached  in  Con- 
sectieat  debt  doe  from  citiien  of  Connecticut 
to  oorpoiration  of  Pennsylvania.  That  corpo- 
ntion  had  become  insolvent^  and  nnder  laws 
af  Pennsylvnaia  had  made  assignment  for 
sreditors,  of  wluoh  Connecticut  debtor  had 
asd  notice.  Held,  that  Uen  of  attachment 
was  valid  against  daim  of  trustee  in  assign- 
BWttt    Paine  v.  Letter,  26  R.  442. 

45.  Bighta  of  aeciired  erediton.  — 
Where  one  creditor  has  his  debt  secured  by 
mortgage  upon  homestead  property,  he  may 
release  mortgage  and  come  in  and  snare  pro 
vta  with  unsecured  creditors  nnder  assign- 
nent  made  by  bin  mortgagors.  Unsecured 
Teditors  cannot  complain,  as  under  law  ap- 
plicable to  mortgages  of  homesteads  mortga- 
gee thereof  must  exhaust  all  other  means  to 
eoUect  his  debt  before  roeoiting  to  sale  of 
snrtgaged  homestead;  and  in  this  case  he  is 
doing  no  more  than  he  would  have  had  to  do 
bad  he  not  relessed.  Doctrine  of  marshaling 
Menhties  does  no  apply.  Dickson  t.  Ohom, 
71D.382. 

Beneficial  ownership  ol  property,  assigned 
b  trust  for  creditors,  is  in  creditors  for 
vhose  benefit  trust  was  made;  and  such  as- 
ngnment  is  as  much  for  benefit  of  creditor 
vho  holds  collateral  security  for  debt  due 
him  u  for  benefit  of  creditor  who  holds  no 
eoUateraL    Batten**  Appeal,  U  D.  479. 

Creditor  in  entitlea  to  dividend  under 
iupment^  not  merely  as  creditor,  but  as 
equtable  owner  of  aasiffned  estate;  and  ex- 
tent of  his  ownership  is  fixed  by  amount  of  bis 
daim,  when  the  assignment  is  made,  without 
regard  to  any  collaterals  he  may  hold,  or 
(>rocesds  arisusg  therefrom  that  may  come 
intolus  ii^«Tif^     Ibk 

Where  mortgagor  assiffna  all  hit  property 
bv  the  benefit  of  hi8!cre£tora,  the  mort^gee 
nay  ahsre  equally  with  unsecured  creditors. 
MaUer  tf  Batee,  69  K.  388. 

46.  What  erediton  may  avoid  an 
iasigmnenti  —  Assignment  made  to  delay 
ereditofi  cannot  be  questioned  by  one  who 
Uhik  a  dividend  under  it.    Adimn  v.  Yard, 

Prenimption  that  object  of  assignment  has 
^  accomplished  or  abandoned  after  lapse 
'^  Kventeen  years  will  not  arise  without 
eorroborating  circumstances.     lb, 

Aingnment  tainted  by  moral  or  legal  fraud 
doei  not  divest  debtor  of  property;  but  it 
■till  reiuains  in  him  liable  to  execution  of 
tbose  creditors  who  have  not  assented  there- 
to^  McClurg  v.  Z^ecly,  28  D.  64. 

Creilitors  who  have  not  assented  to  as- 
«(gtjiiieat  coercing  releases  may  subject 
property  in  hands  of  assignees  to  payment 
of  their  debia    Atkmaom  ▼.  Jordan,  24  D. 

ai. 


Gifts  to»  see  CHARrnBs,  7. 
Medical  societies,  see  Putsiozaks  Ain>  Sum- 
OBON8,  8. 

See  also  Bknivolbnt  AasooiATiONs;  Build- 
nfo  Associations;  Rblioious  Socivtus. 

1.  General  ziature  ol  —  Voluntary  as- 
sociation of  individuals,  formed  for  purpose 
of  emplo3ring  certain  funds  for  mutual  bene* 
fit  of  mem1)ers  and  their  families,  cannot  be 
deemed  association  for  charitable  uses  under 
common  law  or  statute  43  Elizabeth.  Balb 
V.  Beed,  28  D.  650. 

Ordinary  unincorporated  ditch  companies, 
organized  for  sale  of  water  to  miners  and 
others,  stock  in  which  is  bought  and  sold  at 
pleasure  of  owners,  without  consalting  their 
co-owners,  have  some  of  incidents  of  ordi- 
nary partnerships,  hut  differ  therefrom,  and 
are  more  in  nature  ^f  tenancies  ia  oommon. 
McConneU  v.  Denver,  95  D.  107. 
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8.  OoiistitationB;  by-laws;  orsanica- 
tion.*  — Oonatitatioa  and  by-lawi»  of  voluu- 
tary  eharitable  aasooUtioii,  such  aa  an  Odd 
Feliowa'  iodgt,  an  of  no  legal  validi^  and 
ofiEoct,  ezoapt  aa  oontraeti^  and  are  binding 
only  on  membera  who  are  ahown  to  have 
penonally  aasented  to  them.  Atuiim  ▼.  Sear^ 
mg,  69  D.  666. 

Snoh  oonatitntion  is  not  binding  on  mem- 
bera of  unincorporated  aabordinate  lod^e 
who  are  not  shown  to  have  snbeoribed  it» 
nnleaa  it  is  adopted  by  constitution  of  anb- 
ordinate  lodge,  which  such  members  have 
subscribed,     lb. 

Provision  for  forfeiture  of  property  of 
subordinate  lodge,  in  such  oonstitntbn,  for 
misconduct*  on  adjudication  of  grand  lodge, 
is  not  bindine  upon  members  of  nninoor- 
porated  subordinate  lodge,  even  though  they 
have  assented  to  it,  such  provision  being 
against  public  policy;  and  an  adjudication  of 
forfeiture  under  such  provision  will  not  be 
enforced  by  the  courts.     lb, 

8.  &ighta  and  dutiea  of  members.  — 
Member  of  unincorporated  ditch  company 
has  no  general  authority  by  virtue  of  such 
membership  to  bind  company  by  his  oon- 
traota    McCanndl  v.  Denver,  05  D.  107. 

Where  several  persons  form  association  to 
carry  on  miniujg  aiaventure  in  California,  as- 
sociation furnishing  outfit  and  money  for 
ei^bt  of  its  members  who  are  to  labor  in 
Dimes,  and  upon  their  return,  within  certain 
time,  to  account  to  association  for  amount 
of  tiieir  gains,  which  are  to  be  divided 
amoog  members  in  manner  agreed  upon,  the 
eight  members  so  selected  to  go  to  mines 
stand  in  relation  of  employees  to  association. 
If,  on  their  arrival  in  California,  they  refuse 
to  work  together,  and  partition  among  them- 
selves property  given  to  them  by  association, 
this  will  not  release  them  from  their  obliga- 
tions to  association,  nor  will  it  work  disso- 
lution of  association.  It  will  release  the 
eight  members  from  further  liability  to  one 
another;  but  association  may  compel  any 
one  of  them  to  account  to  it  for  his  earnings 
while  working  separatelv,  amount  found 
due  to  it  to  be  distributed  to  holders  of  its 
stock  yro  rata,  but  ezdudinff  from  such  dis- 
tribution all  of  the  eight  who  refuse  to  ac- 
count to  association.  £agk  v.  Bueher,  67  D. 
342. 

4.  Inability  of  membera  —  Members 
of  unincorporated  companies  are  liable  as 
partnera     Lyndt,  v.  PoUielhioaiU,  12  D.  495. 

Person  furnishing  materials  to  unincor- 
porated ditch  company  is  not  entitled  to 
recover  deficiency  against  members  of  com- 
pany, under  agreement  for  payment  out  of 
proceeds  of  ditch  of  company,  all  of  such 
proceeds  having  been  faithfully  applied  in 
payment.     McConneU  v.  Denver,  95  D.  107. 

*  Validity  and  binding  effect  of  constitutions 
and  bHawfl  of  voluntary  assoclationn,  see  note, 
69  O.  670-678w 
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Members  of  unincorporated  ditch  «•» 
pany  ars  bound  by  note  duly  aathorisrf  a 
ua  given  by  its  superintendent  iar  aatonih 
before  then  purchased  by  the  ooaipia}, 
whether  they  were  such  menkbers  when  sa 
terials  were  pnrohased  or  notb     A 

Members  of  voluntary  ■ssociitinu  la 
educational  purposes  are  penooally  liabb 
for  wages  of  teacher  hired  by  acting  prea 
dent  of  association.  Heaik  ▼•  Ofemlm,  60  & 
505. 

Persons  oontraoting  ia  name  d  ■—rii 
tion  which  is  unincorporated  are  persoBaAj 
liabla     Lewiti  v.  ISUom,  52  R.  436. 

6.  B:q;)iilalon.  —  By-laws  of  volnstey 
association  provided  for  striking  from  roU 
members  in  arrears  for  daes,  after  notifio* 
tion  and  neglect  to  pay;  and  for  fines  f« 
omissions  of  members  to  gjiTe  nodoe  si 
change  of  residence.  On  joining,  plaiatiff 'i 
intestate  gave  notice  of  his  resiaeoca  Int 
subsequently  changed  his  resideaoe  withoot 

g'ving  notioa  He  was  struck  from  rolii  for 
ilure  to  pay  dues,  without  notioe  to  hun. 
Held,  that  plaintiff  was  nevertheless  entitloi 
to  recover  amount  mads  payable  on  intat- 
tate's  death,  by  by-Uwa  WadUei  v.  Neai 
Widows  ele.  8oc,  38  R.  478. 

0.  Offioen  and  agenta. — Superintend* 
ent  or  meaaging  agen&  of  nnincntpotatad 
ditch   company  oannot   bind  oompany  by 

Cromissory  note,  given  for  matensli  saed 
y  company,  unless  authority  to  do  so  ii 
conferred  upon  him  by  compeny,  either  ex- 
pressly or  by  necessary  impUcatioa  from  hii 
acta  recognised  by  oompany,  with  fall  knowl- 
edge of  aoti  at  time  of  reoognition.  JfcCba 
ndl  V.  Demtr,  95  D.  107. 

7.  Oommitteea,  and  their  UabOitisa' 
Buildmg  committee  of  mere  voluataxy  as- 
sociation are  not  personally  liable  for  ser 
vices  rendered  to  such  aasociatiaB,  wben 
they  have  no  funds  of  assooiatiott  in  their 
hanils  to  pay  for  snob  servicea  Ghseqr  ▼. 
Cfarh,  23  D.  219. 

Members  of  committee  of  volnntaiy  siao- 
ciation  are  individually  liable  on  oootncs 
noade  by  anboommittee  of  their  number,  un- 
der authority  delegated  by  whole  oommittee. 
with  one  who  contracted  on  oredit  of  com- 
mittee personaU^,  and  not  of  assodatioo, 
although,  in  making  contract,  saboommittce 
assumed  to  act  as  officers  of  aswcistioik. 
FredendaU  v.  Taylor,  99  D.  90Sw 

8.  Property  rights.  —  Where  penorjl 
property  belongs  to  members  of  volaaurj 
unincorporated  association  for  public  pcr- 
poses,  u  member  abandons  aasociatioa  ^ 
thereby  renouncee  his  interest  in  nrc>perty. 
and  thoie  who  remain  and  sncceetf  hiu  ar* 
entitled  to  his  interest.  Cwrtiee  v.  Bofi,  ^ 
D.  149. 

Members  of  nnincorporated  fire  compaaj 
have  power  to  sell  its  personal  property,  Aod 
may  by  vote  confer  aathority  to  sell  opus* 
committee  of  their  number.     IK 
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Uainoorpontad  Msoeiation  ii  inoapahle, 
M  toefa,  to  take  nft  of  real  or  penoud  prop- 
mtjt  «nder  a  w3l,  for  charitable  pnrpoees, 
wlMn  no  tmiteee  of  charity  are  directed  or 
designated  m  the  wilL  Doimimg  ▼.  Manhail, 
80  D.  290. 

GonditiaB  in  conTejanoe  of  land  in  nndi- 
▼ided  ahares  to  individoal  members  of  asso- 
eiatioD  for  norpoae  of  erecting  and  managing 
hotel,  that  land  was  to  be  held  in  common, 
withoat  partition  or  dirision,  snbject  to  ar- 
tides  of  aasociation,  is  not  invalid  as  repag- 
■ant  to  estate  granted,  or  npon  gronndii  of 
pobtio  policj;  imd  each  of  the  grantees,  and 
thoee  daimiDg  under  them,  are  estopped  to 
daim  partition  as  against  the  others.  Huni 
▼.  Wriffhi,  S3  D.  451. 

0.  DiMMhiti<m.  —  Memben  of  volnn- 
tuy  asBoriation  of  individuals,  if  not  inoor- 
pented,  are  considered  as  partners  in  their 
rdatioos  to  third  persons;  and  property  of 
■Moriation  nrast  be  first  applied  to  pay  debts 
of  creditMira»  not  members,  before  it  can  be 
•pptied  to  deUta  of  those  who  are  members. 
BMt.  i^eerf,  28  D.  660. 

Mechanic's  Hen,  filed  by  member  of  snob 
■■ociation  against  building  erected  by  it, 
viU  be  postooned  to  liens  of  others  not 
BMmbers.    lb, 

Fnnds  of  Free  Mason  lodge,  accumulated 
■ader  by-law  providinff  that  they  should  be 
and  **  for  the  good  or  the  craft,  or  for  the 
relief  of  indigent  and  distressed  worthy  Ma- 
■ooa,  their  widows  and  orphans,*  cannot^  on 
diaulution  of  lodge,  by  vote  of  acting  mem- 
ben, be  divided  among  themselves  for  their 
priTitouae.     Duke  v.  Fuller,  82  D.  392. 

Suit  cannot  be  maintained  against  treas- 
arer  of  such  lodge,  by  member  thereof,  for 
kit  proportion  of  such  funds.     76. 

10.  Actions  by  and  against.  *  — One 
of  Mveral  persons  jointly  concerned  in  com- 
OMQ  purpose  cannot  maintain  action  against 
Miy  or  all  of  the  others  for  work  done  for  their 
joiot  benefit.     Cheem^  v.  Clark,  23  D.  219. 

Whether  ▼oluntary  charitable  association 
caa  me  or  be  sued  in  name  of  its  president 
or  treasnrer,  under  New  York  statutes  of 
1M9  and  1851,  muere.  AugUn  v.  Searing,  69 
61>.65. 

Society  organized  to  resist  enforcement  of 
laws  cannot  maintain  action  to  recover  debt. 
^ckmeiam  Bund  v.  AgUaikme  Verein,  38  R. 
27a 

1 L  Social  dnba.  —  OflBcers  of  social 
dob,  wbcee  steward  furmshes  members  with 
food  and  with  beer  by  the  glass,  at  fixed 
price,  to  be  consumed  at  club,  money  so  re- 
eoived  being  expended  for  expenses  of  the 
elab,  are  not  guilty  of  "  selling  "  beer  within 
meaning  of  excise  law.  Seim  v.  Slate,  39  K. 
419. 

*  Sea  note  on  salts  by  or  afpahist  unincorporated 
•odettoij  who  may  sue,  recovery  on  Bubscrip- 
Uou,  saiti  against  offloen  and  committeei,  etc, 
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Social  club,  organized  under  atatute,  main- 
taining library,  giving  musical  entertain- 
ments, fnmishinff  meals  for  its  members, 
and  keeping  small  stock  of  Bquon  for  their 
exclusive  use,  affording  no  profit^  but  partly 
paid  for  by  their  monthly  dues,  each  member 
paving  for  what  he  uses  as  it  is  taken,  is  not 
snbject  to  tax  as  a  retail  liquor  dealer,  "as 
other  merchants."  Tenmeeeee  Club  v.  Dunter^ 
47  R.  298. 

Private  dub  owning  intoxicating  liquors, 
and  emfiloyinf  one  of  its  members  as  stew- 
ard, paying  him  for  his  services  and  for  use 
of  room  where  liquors  are  kept;  steward 
delivering  liquor  to  other  members  on  checks 
which  he  has  previously  sold  them,  and 
money  for  which  he  uses  in  buying  liquors  in 
name  of  the  club,  steward  may  not  l>e  con- 
victed of  keeping  intoxicating  liquors  with 
intent  to  sell  them.  OommomoeaUh  v.  Pom" 
phrtt,  60  R.  340. 

Plaintiff  was  expelled  from  social  club 
without  notice.  Club  was  incoroorated,  but 
had  no  stock  nor  property.  By-laws  did 
not  call  for  notice,  ffeld,  that  courts  could 
give  him  no  relief.  Mamiing  v.  San  Anianh 
CbA,  61  R.  639. 

18.  Jolnt-atock  companies  are  mere 
partnerships,  except  in  form.  Hobinaon  t. 
Smith,  24  D.  212. 

Promise  to  take  and  pay  for  stock  in  joint-' 
stock  association  may  be  enforced  by  action 
at  law,  although  plaintiff  and  defendants^ 
being  members  of  same  association,  are 
therefore  partners.  Towneend  v.  Ooeweff,  33 
D.614. 

Land  may  be  conveyed  to  trustee  in  trust 
for  stockholders  and  their  heirs  in  an  unin- 
corporated company.  Free.  etc.  </  Naidym 
T.  iftjior,  48  D.  727. 


[Tnelndes  the  rules  underlying  the  rlf^bt  to 
Institute  the  common-law  action  of  aaawntpnit 
in  Its  various  forms,  and  matters  of  procedure 
therein.  For  a  full  view  of  the  cases  on  the  right 
to  sue  npon  an  implied  contract,  the  titles  unaet 
which  such  contracts  are  treated  should  be  con- 
sulted.] 

Between  tenants  in  common,  see  Co-tbn amct, 

41. 
For  money  paid,  see  also  Patmbht,  19-21. 
For  money  paid  under  duress,  see  DtrRna, 

8. 
For  use  and  occupation,  see  also  Landlord 

AND  Tenant,  47-49.. 
Quantum  meruit,  see  also  Sbrviob,  8. 
When  lies  against  carriers,  see  Carribr^ 

109. 

I.  Whbn  AflsuMPsiT  Lib. 

II.  Prooedurr. 

L  Whrm  Aflsmfpsrr  Lus. 

1.  In  general.  — Aesumpeit  will  lie  lor 
necessaries  famished  to  support  and  provide 
for  one  whom  defendant  was  under  lega] 
obligation  to  support,  but  for  whom  he  did 


484 

For  Index  to  If  ot««  ta  Ai 


lert 


ASStTMPSlt,  L 

Beelslons  and  Amerlow  S«port«,  ••#  pp.  6-S8t. 


not  proricU  support  required  by  saoh  legal 
obligation.  So  held,  where  son,  upon  nilB- 
eient  consideration,  agreed  to  sapport  his 
ftither  and  step-mother,  but  after  death  of 
father  refosed  to  sapport  step-mother,  thns 
rendering  it  necessary  for  her  to  receive  sup- 
port from  her  son,  who  sned  to  reooTer  for 
maintenance  thus  advanced.  Fomyth  t. 
Oanton,  21  D.  241.  &  P.,  Qodntn  r,  SUndng- 
ion,  10  D.  121. 

Courts  of  Uw  do  not  notice  bare  equities; 
bnt  forbearance  to  enforce  one  is  sufficient 
oonsideration  to  support  astumprit.  A,  hav- 
ing recovered  a  judgment  aj^inst  Cs  estate, 
assi^ed  same  to  B;  and  D,  the  executor, 
having  sufficient  assets  in  his  hands,  prom- 
ised A  that  if  he  would  wait  until  his  return, 
he  would  pay  judgment.  Htld^  that  such 
promise  was  sufficient  consideration  to  sup- 
port auumpsiL     Nobki  v.  Ghreen,  21  D.  347. 

Nominal  plaintiff  acknowledging  satisfac- 
tion of  judgment  recovered  in  his  name,  un- 
der authority  from  him,  by  a  father  for  se- 
duction of  daughter  while  residing  in  nominal 
plaintiff's  house,  is  liable  in  cuwmpsU  to 
father  for  amount  of  such  judgment^  although 
authority  to  sue  is  conferred  by  sealed 
writinj^  where  it  ocmtains  no  words  from 
which  covenant  can  be  implied.  SUmion  v. 
ThamoB,  35  D.  695. 

AsaumftU  will  lie  upon  an  award  or  assess- 
ment of  sum  to  be  paid  to  plaintiff  by  de- 
fendant    Baker  v.  Braman^  40  D.  387. 

Where  there  is  legal  right  to  demand  sum 
•f  money,  and  there  is  no  other  remedy,  law 
will,  for  all  purposes  of  remedy,  imply  prom- 
ise of  payment.     Poor  v.  Oui(ford,  61  D.  749. 

Promise  will  be  implied  by  defendants  in 
,  execution  to  refund  sneriff  amount  of  judg- 
ment paid  by  him,  where  execution  was 
accidentally  lost  while  in  his  hands  before 
return  day,  so  that  he  was  compelled  to  pay 
amount  of  judgment,  and  wbere,  before 
return  day,  sheriff  cabled  upon  defendants 
for  payment,  whieh  they  promised,  but 
afterwards  refused.  Beet  T.  EameSt  71  D. 
267. 

Where  person  not  regular  sulwcriber  for 
newspaper  takes  it  from  post-office,  throuffh 
which  it  is  regularly  sent  to  him  by  pnu- 
lisher,  pays  postage  therefor,  and  upon  bills 
therefor  being  sent  to  him,  refuses  to  pay 
them,  saying  that  he  is  not  subscriber,  but 
still  continues  to  receive  paper  as  before, 
neither  returning,  it  nor  givmg  notice  to 
publisher,  law  will  imply  promise  on  his 
part  to  pay  for  paper  according  to  uHual 
terms;  and  assumpat  will  lie  to  recover 
amount  found  due  within  six  years  from 
date  of  writb  Fogg  v.  Portsmouth  AUteneum, 
82  D.  191. 

Where,  ia  consideration  of  agreement  to 

y  certain  sum,  one  executes  release  of 
ands,  expressing  that  money  has  been  re- 
ceived, under  wnich  deed  defendant  takes 
possession,  if  money  be  not  paid,  asifumpeU 
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wUl  lie  to  reoovw  it    Bowem  ▼•  BO,  11  DL 
286. 

Promise  to  pay  monoT,  made  under  as 
mistake  as  to  promisor's  l^gU  liabOity,  vil 
sapport  atmmpdL    Amdramw,  Bogge^  IS  D. 

Actum  on  promiae  to  pay  "«s  soon  u 
able  "  is  maintainable  without  either  plea  of 
ability  to  pay  or  extraneoue  proof  thereof. 

In  such  cases,  judgment  ajid  execot-o^ 
are  best  test  of  ability  to  pay,  and  if  thej 
prove  inability  of  promisor  to  pay,  he  is  bos 
prejudiced  by  jnogment  Oeahr  ▼.  WaUk, 
92  D.  481. 

2.  When  aMompsit  will  not  lie.  — 
AstvmpeU  does  not  lie  to  reoover  damages 
for  use  of  wall  standing  on  plaintiff^ii  land, 
bnt  used  by  adjoining  owner  in  baildicg 
house  on  his  land,  in  absenoe  of  any  ooe- 
tract  between*  parties  to  pay  for  andk  useu 
B'uquay  v.  Jeuneloi,  44  D.  483. 

Impeachment  of  deed  on  groand  of  fraud 
against  creditors  is  not  question  that  can  bs 
settled  in  action  of  aetunqpeiL  BaUk  ▼.  Pa^ 
ten,  71  D.  526. 

Auamp^  lies  only  upon  promise,  expres 
or  implied,  and  not  for  conTorsion  of  chattel 
which  defendant  has  exchanged  for  another. 
FulUr  V.  Duren,  76  D.  318. 

When  promise,  express  or  implied,  involves 
duty  of  direct  payment  to  plamti^  aatmasf- 
eU  is  proper  form  of  action;  but  where  dntj 
is  not  direct,  but  one  of  outlay  in  perfona- 
ance  of  trust  or  business  which  from  its  na- 
ture requires  an  exhibit  of  earns  expended 
before  direct  duty  can  arise,  legal  reqaire- 
ment  is  to  render  an  acoonnt,  and  amiaiftU 
will  not  lie  until  balance  be 
BeeskU  ▼.  Beeeide,  88  D.  503. 

Title  to  real  estate  cannot  be 
sumjMfV..     King  v.  Maeoity  89  D.  426w 

8.  When  indebitatus  aBWimpalt  wiD 
lie.  —  Indebiiatui  aanunpeU  lies  for  mcacT 
due  on  special  contract  not  onder  seal, 
which  has  been  completely  performed  so  thsl 
nothing  remains  but  mere  duty  to  pay. 
Pool  V.  Tuttle,  26  D.  552. 

Where  purchaser  of  goods  gives  anothsr'i 
note  therefor,  agreeing  that  if  not  paid  whea 
presented  he  will  pay  money  himac^  sad 
such  note  is  presenteid  and  not  paid,  and 
purchaser  notified,  vendor  may  bring  hd^- 
tatus  aattumpeU  for  price  of  goods,  and  need 
not  declare  specially  on  sontract^     Ih. 

IttdduttUua  aseumpni  may  be  maintained 
by  party  who  hae  fully  dischar;ged  stipab- 
tions  of  written  contract;  but  where  his  per- 
formance is  incomplets,  he  is  driTen  to  bis 
action  upon  contract  itself,  with  avenneotf 
excusing  his  non-performance.  Sciel  v- 
Murpheg,  53  D.  607;  Cummkiga  ▼.  HiAok, 
38  D.  501. 

Action  of  biddtUatut  tueumpsU  has  bees 
greatly  enlar|;ed,  and  now  embraces  all  cisbi 
m  which  plaintiff  has  eqoi^  and  oooaeieDoe 
on  his  side,  and  dtfendajit  is  boiaad  by  Urn 
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•f  natiinJ  justice  and  equity  to  refund  the 
■Mmey.  In  each  cases  no  express  promise 
Qieed  be  proved-  Lawwn  v.  Lawson^  80  D.  702. 
^  wl&eii  it  will  not.  —  Money  volun- 
tarily paid  in  compliance  with  award  of  ar- 
bitrators cannot  be  recovered  back  in  m- 
d€bilQt^m  oanmaptiL     BuiLley  v.  Siewart,  2  D. 

B7. 

JmdMiaiaa  asmrmprii  cannot  1)e  sustained 
by  giving  evidence  of  sale  of  growing  crop. 
Lewit  ▼.  Culbertwn,  14  D.  607. 

Agreement  to  pay  for  work  done  under 
eon  tract  with  another  will  not  support  m- 
dtbHaima  asamnpsU  for  work  and  labor  done, 
notwithstanding  work  may  have  been  per- 
formed cm  defendant's  promise,  and  for  his 
■vemtoal  benefit.  Sherman  v.  Stanion,  4  D. 
724. 

Where  there  is  special  contract,  plaintiff 
eannot  recover  in  htdebitatua  auumpial  con- 
tract price,  unless  there  has  been  a  complete 
perfomiance  on  his  part,  nor  if  by  such  re- 
covery terms  of  contract  would  be  vio- 
Uted.  ManhaU  v.  Jones,  25  D.  260;  If  tV 
aUad  ▼.  Bad,  67  B.  571. 

AtattrnptU  for  partly  performed  written 
'  will  not  lie,  though  further  perform- 


anee  is  prevented  by  other  P&rty  to  con- 
tract.    Acmkm  V.  Darnell,  52  D.  557. 

5.  WliexL  assumpsit  for  money  paid 
wUl  lie.*  —  One  compelled  to  pay  the  debt 
of  another  may  recover  the  amount  from 
that  other  in  an  action  for  money  paid. 
Turner  ▼.  Xfferton,  19  D.  235;  Baltimore  v. 
Hwhee,  19  D.  243. 

Auumpea  for  money  paid  lie§:  To  recover 
noney  paid  under  compulsion,  or  where  un- 
dne  advantage  u  taken  of  the  party^s  situa- 
tion, even  though  there  is  no  mistake  of  law 
er  o!  fact.     MowaU  v.  Wrighi,  19  D.  508. 

To  recover  money  paid  upon  a  judgment 
afterwaids  reversed.  Dunean  v.  Ware,  24 
D.  772. 

To  reeover  money  paid  on  executory  con- 
tract to  convey  kuios  to  which  defendant 
had  no  title.    Pipkin  v.  James,  34  D.  652. 

To  recover  money  paid  under  contract* 
when  other  party  has  put  it  out  of  his  power 
to  fulfill  his  part  of  agreement.  Trinkle  v. 
Reevee,  76  D.  793. 

One  who  recommends  another,  to  whom 
goods  are  sold  on  credit  on  faith  of  such 
reeommendation,  may,  on  latter's  failure  to 
pay,  discharge  obligation,  and  maintain  as- 
mnnptii  against  him  for  money  laid  out  and 
expended.     Armstrong  v.  KeiA,  20  D.  131. 

Actions  on  money  counts  are  resorted  to 
as  sabetitotes  for  bills  in  chancery,  and 
should  be  encouraged  when  law  affords  no 
other  remedy,  and  where  court  of  equity 
would  compel  defendant  to  repay  money 
paid  for  his  benefit.  Wrighi  ▼.  Butler,  21  D. 
323. 

*  ^ee  notes  on  when  this  fona  of  the  action  lies, 
and  when  nswj  paid  Is  feeoveiahle,  96  D.  44, 46; 
NIXMMQflL 


Assignee  may  maintain  anumpni  for 
money  paid  to  assignor,  after  assigumont  of 
chose  in  action,  upon  assigned  demand. 
Stanton  v.  Thomas,  35  D.  595 

Decree  of  foreclosure  and  sale  under  it 
amount  to  eviction,  in  equity,  although 
owner  in  possession  becomes  purohaHsr  at 
sale,  where  mortgage  foreclosed  was  one 
which  his  grantor  was,  by  a  covenant  in  his 
deed,  bound  to  pay;  and  therefore  payment 
made  by  such  owner  will  be  reearcfed  as 
made  by  coercion  of  legal  process  for  benefit 
of  his  grantor,  which  former  may  recover 
back  from  latter  in  equitable  action  of  os- 
sumpsit  for  money  paid  for  his  use.  Hunt  v. 
Antidon,  40  D.  283. 

Money  paid  under  protest,  to  procure  re- 
lease from  arrest,  may  ne  recovered  on  show- 
ing that  action  in  which  arrest  was  made 
was  malicious  and  without  probable  cause. 
Payment  in  such  case  is  not  voluntary,  and 
does  not  estop  defendant  from  proving  that 
suit  was  without  probable  cause.  Morton  v. 
Young,  92  D.  565. 

Money  paid  to  third  person  for  use  ef 
plaintiff  may  be  recovered  from  such  per- 
son, though  money  is  proceeds  of  illesal 
transaction.     Lemon  v.  Orossbopf,  99  D.  5$. 

Plaintiff  loaned  H.  money,  and  received 
therefor  check  of  H.,  with  defendant  as  in- 
dorser,  indorsement  containing  the  words, 
^  waiving  demand  and  notice.  Defendant 
had  no  interest  in  transaction,  but  knew 
what  check  was  given  for.  Plaintiff  did  not 
present  check  at  bank  for  payment  until  a 
year  had  elapsed,  and  H.  had  become  insol- 
vent. Heid,  that  action  for  money  paid  to 
defendant's  use  would  lie,  and  that  defend- 
ant was  not  entitled  to  any  demand  on 
maker,  or  notice  of  non-payment.  Ehnery  v. 
Hobson,  16  R.  513. 

If  one  pays  forged  note,  supposing  signa- 
ture to  be  his  own,  he  may  maintain  an  ac- 
tion to  recover  money  so  paid,  provided  he 
proceeds  promptly  on  discovering  forgery, 
although  defendant,  at  time,  of  such  pay- 
ment, had  surrendered  to  him  a  mortgage 
which  he,  in  good  faith,  had  received  as  om- 
lateral  security  for  note,  but  which  had  been 
executed  as  security  for  another  note,  of 
which  forged  note  was  a  copy.  Weldi  v. 
Goodwin,  25  R.  24. 

Accommodation  maker  of  note  which  has 
been  materially  altered  without  his  knowl- 
edge, having  paid  it  in  ignorance  of  altera- 
tion, may  recover  money  so  paid,  even,  it 
seems,  if  such  payment  was  negligentt 
Fraker  v.  LittU,  36  R.  262. 

6.  When  it  will  not.* —  Money  volun- 
tarily paid,  under  no  legal  obligation,  when 
there  was  no  deceit  or  fraud  in  obtaining  it, 
cannot  be  recovered  back  in  action  M^ainst 
payee.  Morris  ▼.  Tarin,  1  D.  233;  HaU  v. 
Shultz,  4  D.  270. 

*  See  notes  on  recovery  of  voluntary  payment!^ 
23  R.  61»-«l:  U  &.  S20-8SI. 
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Purchaaer  of  land  under  parol  oontract, 
which  is  not  enforceable,  canaot  recover  on 
implied  cusmmptU  for  iiDproTemente  made  on 
the  land.     Shreves  ▼.  Orimea,  14  D.  117. 

lliat  law  raisea  an  oMumpnt  against  per- 
■on  benefited  by  payment  of  money  is  not 
universally  tme.  Stranger  cannot  make 
man  his  debtor  a^nst  hia  will,  by  paying 
off  inch  man's  mdebtedness.  Turner  y. 
Bgerton,  19  D.  235. 

Fngitire  from  justice,  who,  being  about 
to  be  arrested  and  aurrendered  in  obedience 
to  laws  of  Vermont,  pays  money  and  other 
property  to  part^  aggrieved,  for  purpose  of 
compounding  and  stimng  prosecution,  cannot 
recover  back  such  money  or  property.  Dixon 
V.  Olmttead,  31  D.  629. 

Both  parties  are,  in  such  case,  in  pari  dt' 
Udo^  and  law  will  not  aid  either.    lb. 

Money  havins  hwsa  paid  that  could  not 
hsTe  been  legally  collected,  yet  if  there  was 
natural  obligation  resting  upon  party  to  pay, 
he  cannot  maintain  action  to  recover  it,  upon 
rule  of  equity  that  no  man  ought  to  better 
his  condition  at  another's  expense.  Worsley 
T.  Seami  Munk.  qf  N.  O.,  41  D.  333. 

McBcy  paid  under  agreement  for  lease 
cannot  be  recovered  back  on  ground  of  breach 
ol  agreement,  because  lease  offered  contained 
covenants  on  part  of  lessee  to  cleanse  drains 
and  vaults,  and  not  to  assign  nor  underlet, 
nor  make  alterations  without  consent  of 
lessor,  if  at  time  of  such  offer  lessee  failed 
to  specify  his  objections  to  lease,  though 
requested  to  do  so  by  lessor.  Sargent  v. 
Adcum,  63  D.  7ia 

Monqf  paid  wnder  the  fclSUnoing  drcum' 
tlanee$  camnoi  he  recovered  ha^k :  Money  vol- 
untarily paid  on  illegal  contract,  unless 
recovery  is  given  by  some  express  statute. 
TVfOTV  ▼.  Cauin^  9  D.  680;  WaUe  v.  Merrill, 
16  D.  288. 

Money  paid  upon  judgment  in  court  of 
competent  junsiuction.  Kirklan  t.  Brawn, 
40  D.  635. 

Money  voluntarily  paid  on  unfounded  de- 
mand, where  payee  made  demand  honestly 
and  in  good  faith,  and  had  brou|[ht  action  to 
enforce  it,  and  where  party  paymg  supposed 
facts  to  be  just  as  they  were,  and  made 
payment  as  cheapest  mode  of  settlement. 
MowaU  V.  Wright,  19  D.  508;  McArthmr  v. 
Luce,  88  R.  204. 

Money  paid  upon  note  given  wholly  or 
partly  to  compound  felony,  althouj^h  it  was 
procured  by  duress  and  undue  influence. 
Haynee  v.  Rudd,  55  R.  815. 

1,  Action  for  money  paid  nndnr 
ini»take.*  ^  As  a  general  rule,  action  lies 
to  recover  money  paid  by  mistake,  or  upon 
consideration  which  has  failed.  BQ»»  v.  Okto 
L.  /.  A  T.  Co.,  64  D.  610. 

Wherever  money  has  been  paid  by  mis- 
take which  arose  from  fault  or  negligence  of 

*  8to  also  MiSTAu;  Patkimt,  Ift-OL 


party  paying  the  money,  and  cannot  be  r^ 
covered  without  prejudice  to  ths  party  who 
has  received  it,  there  can  be  no  reoovery.   Ik 

Well-established  exception  to  mle  thtl 
money  paid  by  mistake  may  be  recovered 
is,  where  drawee  pays  forged  bill  to  bolder 
without  fault  and  for  valuable  oonaidenitioB. 
In  such  case  foundation  upon  which  drawee 
is  made  to  suffer  loss  is  imputed  negtigeace 
in  accepting  or  paying  until  he  has  aacer* 
tained  uill  to  be  genuine.  He  is  snpposad 
to  know  the  handwriting  of  his  oorreepond- 
ent  much  bettor  than  holder  can.     /&. 

Money  paid  by  one  under  mietoke  of  his 
rights  and  his  duty,  which  he  was  oader  do 
legal  or  moral  obligation  to  pay,  and  which 
recipient  has  no  right  in  good  ooeiaeieDce  ts 
retain,  may  be  recovered  back  ia  aeiiaBef 
indebiiattu  aseampeaC,  whether  siicli  mistake 
be  one  of  fact  or  of  law.  Norihanopr»  OroKt, 
50  D.  264;  FeenuUer  v.  MarUutm,  19  D.  131; 
AfoufoU  V.  Wright,  19  D.  508;  DieHm  v. 
Jones,  27  D.  488;  Baif  r.  Bamk  ^  Kaiimkjf, 
30  D.  479. 

Money  paid  under  a  mistake  of  fact  may 
be  recovered  back,  although  party  asaking 
payment  has  access  to  informatioii,  and  bj 
his  own  laches  neglects  to  aoqnire  it.  B,  i 
S.  R.  R.  Co.  ▼.  ^aeiice,  46  D.  655;  Kkig$km 
Bank  v.  Eltinge,  100  D.  516. 

One  who^  under  mistaken  belief  tibat  he 
was  entitled  to  a  tract  of  land,  pays  Imcy 
charged  upon  it  may  recover  earn  paid  nem 
true  owner.  MeCampbeU  t.  JfoGonnpkJ^  15 
D.  48. 

Where  one  nays  note  uder  mistaken  be- 
lief that  he  had  executed  it^  he  may  recover 
money  so  paid  on  discovering  mistake.  Xe- 
vfellen  v.  OaiTeU,  26  B.  74.  a  P.,  Logan  v. 
Sumter,  78  D.  755. 

Money  overpaid  on  noto  may  be  recovered 


back,  unless  it  clearly  appears  to  have  bees 
voluntarily  paid,  with  full  knowlodge  that 
it  was  not  due.     WaiU  v.  LeggeO,  18  i>.  441. 

Possession  of  means  of  discovering  mistake 
will  not  deprive  party  of  his  right  6L  recov- 
ery in  such  case,  if  there  was  a  mistake  in 
fact.    lb. 

Overcharge  of  interest  on  note  antedated 
by  mistake,  which  has  been  paid  by  maker, 
may  be  reoovered.baok,  if  he  did  not  koo* 
that  it  was  an  overehaige  at  time»  althoogk 
he  knew  dato  which  noto  should  have  borne, 
and  might  have  ascertained  amount  of  inte^ 
est  by  calculation;  nor  is  his  right  Taried  bj 
fact  that  he  gave  bond  and  warrant  to  con- 
fess judgment  as  security  for  note^  in  which 
amount  was  calculated  according  to  errone- 
onsdato    lb. 

Money  paid  under  mistake  of  law,  or  vel- 
untorily  {raid  with  knowledge,  or  means  of 
knowledge,  of  Xacts,  cannot  be  recovered 
back.  Sorttm  v.  Harden,  32  D.  132;  JfoiPitf 
V.  Wright,  19  D.  608;  Champlm  ▼.  La^f^  31 
D.  382;  Ma^^Bammnnw.L^fhrmaB,^ 
D.  145. 
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Money  paid  with  full  knowledge  of  all 
facts,  bat  under  clear  mistake  of  Uw,  may 
be  recovered  back.  Culbreaih  t.  Culbrealh, 
60  D.  375. 

Admin iatrator  who^  under  miataken  view 
of  law,  bat  with  full  knowledge  of  all  facts, 
pays  to  A  portion  of  the  distributees  of  intes- 
ute  A  greater  portion  of  estate  than  thev  are 
entitled  to,  may  recover  back  same.     To. 

Money  paid  nnder  mistake  of  fact  may  be 
recoverMi  back,  and  it  is  no  defense  that 
mistake  arose  through  plaintifF's  negligenoe, 
which  has  caused  no  damage  to  defendant. 
Appktom  Bank  v.  MeOiiaray,  64  D.  92. 

Bank  to  which  note  has  been  delivered  for 
ct^lection  by  collection  agent  of  owner  of 
Dote,  who  directed  such  agent  to  "  collect  it 
in  the  ordinary  way,"  it  being  agent's  cus- 
tom to  collect  through  a  bank  as  well  as  per- 
soQally,  may  recover  from  owner  of  note 
amount  thereof  which  bank  paid  him  through 
collectioD  agent  under  mistake,  supposing 
note  had  been  paid,  when  in  fact  it  had  not; 
and  owner  of  note  has  no  defense  on  ground 
that  there  exists  no  jirivi^  between  himself 
snd  bank,  or  that  mistake  occurred  through 
negligenoe  of  the  bank,  when  it  does  not  ap- 
pear that  he  has  suffered  any  damage  there- 
from, or  that  any  chanse  in  his  situation  re- 
•pecting  his  debtor  has  been  caused  thereby. 
Ik 

Money  is  not  paid  by  mistake,  or  recover- 
able as  snch,  where  payment  has  been  made 
in  dtscfaaige  of  dearly  ascertained  legal  rights 
and  duties;  as  when  an  express  company  un- 
dertakes to  earry  money,  fails  to  aeliver  it 
to  owner,  and  makes  good  loss  by  payment. 
Owner  has  right  to  payment,  and  law  would 
compel  company  to  make  it.  Hagerstoum 
Bank  ▼.  Adam*  BxpretB  Co,,  84  D.  499. 

Where  money  is  paid  by  party  under  be- 
lief that  facts  are  different  from  what  they 
setually  are,  and  party  is  not,  in  truth, 
bound  to  pay  money,  he  is  entitled  to  have 
Mme  refnnded,  if  duly  diligent  in  giving  no 
tice  of  mistake.  CUiKent*  Bank  tie,  y,  Orafflm, 

Voluntary  payment^  with  knowledge  of 
•U  facta,  cannot  be  recovered  back,  si- 
though  there  was  no  debt;  payment  under 
mistake  of  fact  may.  AdaTm  v.  lieeve*,  12 
&.  G27. 

If  one,  knowing  that  he  has  no  claim  upon 
another,  sues  out  legal  process  against  him, 
and  seizes  bis  person  or  property,  and  de- 
fendant, acting  upon  false  representations 
of  piainti^  and  not  beiuff  able  at  time,  by 
reasonable  diligence,  to  know  or  to  prove 
that  such  representations  are  false,  pays  de- 
Biaad,  he  may  recover  it  back.    lb. 

Where  one  by  mistake  makes  overpay- 
ment of  money  to  another,  who  receives  it 
without  mistake,  no  demand  ia  necessary 
before  suing  to  recover  it.  Sharkey  v.  Mans- 
>e&f,43R.  161. 

Plaintiff  prepaid  defendant  for  transpor- 


tation of  a  pile  of  bark,  which  he  estimated 
at  sixty  oords,  after  allowinff  three  cords  for 
shrinkage.  On  arrival,  bark  measured  but 
forty  cords,  measured  in  the  usual  manner 
at  its  destination.  Held,  that  he  oould  not 
recover  back  exoeas  paid.  B^dlo  v.  0*Mal' 
fcy.  60  R.  137. 

When  father  of  minor  child  is  induced  by 
owner  of  property  to  pay  for  it  on  his  repre- 
sentation that  child  destroyed  it,  father, 
although  ignorant  that  he  was  not  liable,  may 
not  recover  back  payment  unless  represents* 
tion  was  known  by  owner  to  be  untma 
Needk9  v.  Burk.  61  R.  261. 

8.  Wlisn  money  had  and  rocelTad 
will  lie.  ^~  Action  for  money  had  and  re- 
ceived ia  equitable  in  its  nature,  and  lies 
generally  wherever  a  bill  in  equity  would 
lie.  ChM^rtaik  ▼.  C^AreoM,  60  1>.  376;  M> 
Orea  v.  Purmort^  30  D.  103. 

Money  had  and  received  may  be  main- 
tained by  one  person  against  another,  when 
latter  has  money  to  which  in  equity  and 
good  oonscience  former  is  entitled.  Xtms 
Rock  Bank  ▼.  PUmpUm,  28  D.  286;  0*FaUim 
V.  Boitrntnu^  26  D.  678;  O'Conle^  ▼.  Cit^  qf 
Natchez  40  D.  87;  MerehanU*  Bank  v.  RawU^ 
60  D.  304;  Vroman  v.  MeKaig,  60  D.  86; 
LawBon  v.  Lawa(M,  80  D.  702;  Ola$ooek  v. 
LyoM,  88  D.  290. 

But  this  rule  was  held  not  anplicabls 
against  public  officer  who  received  money 
in  his  official  capacity,  and  paid  it  into  pub- 
lic treasury.    Orimm  v.  Bell,  49  D.  276. 

Action  for  money  had  and  received  is 
equitable  action,  and  plainti^  in  support  d 
it,  can  resort  to  and  prove  all  equitable  cir- 
cumstances incident  to  his  case;  and  where 
money  was  received  by  acent  of  corporation, 
an  obligation  was  thereby  incnrrea  by  cor- 
poration. Kennedy  v.  Baltimore  Ine.  C<k,  6 
D.  499. 

Action  for  money  had  and  -received  can- 
not, in  general,  be  supoorted,  unless  defend- 
ant has  ir  fact  received  money.  But  where 
attorney  or  agent  has  discharged  debt  doe 
to  his  principal,  and  auplied  that  debt  to 
payment  of  debt  which  ne  himself  owed  to 
bis  principal's  debtor,  amount  of  debt  which 
he  has  so  discharged  may  be  recovered  in 
thia  form  of  action.  So  where  attornev  is- 
sued execution  on  judsroent  recovered  by 
hia  client,  and  became  himself  purchaser  of 
land  sold  under  execution,  and  paid  for  same 
by  discharging  judgment  asainst  defendant, 
—  held,  that  his  client  might  maintain  this 
action  against  him.  Beardsley  v.  Kool,  6  D. 
386. 

Party  paying  debt  with  counterfeit  bill  is 
liable  immediately,  upon  an  implied  promise 
or  warranty  that  it  was  genuine,  whether  he 
knew  it  to  be  counterfeit  or  not,  and  a  re* 
turn  of  the  bill  before  bringing  action  is  un- 
necessary.     Watson  y*  Cresap,  36  D.  572. 

Demand  by  person  other  than  plaintiff, 
whose  authority  is  not  shown,  for  money 
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reoeired  by  defendant  to  plaintiff's  iiae,  and 
refusal  to  pay  it  over  to  snch  person,  do  not 
oonatitnte  sufficient  demand  and  refnsal  to 
■nstain  action  against  defendant.  Taylor  ▼. 
Spean,  44  D.  519. 

Count  for  money  bad  and  received  lies  on 
special  contract,  if  nothing  remains  to  be 
done  but  to  pay  stipulated  sum  of  money. 
Hence  such  count  is  good  on  note  given  as 
eoUateral  security  for  a  debt  which  remains 
nnpaid,  if  note  is  due.  TebbeUa  v.  Picketing, 
61  D.  48. 

Action  to  recover  money  alleged  to  be 
due  by  contract  may  be  sustained  under 
New  xork  code,  notwithstanding  contract 
ii  void,  if  facts  alleged  and  proved  show 
implied  obligation  resting  on  defendant  to 
pay  sum  demanded  as  money  received  to 

SLuntiff's  use.  Eno  ▼•  Wooduforth,  53  D. 
70. 

Person  unlawfully  seizing  cattle  damage- 
feasant  may  recover  proceeds  from  officer 
selling  them  at  his  instance  in  action  for 
money  had  and  received,  where  he  has  been 
oompelled  to  pay  judgment  in  trespass,  re- 
covered against  himself  and  officer  jointly 
for  snch  seizure,  by  true  owner,  if  parties 
acted  in  good  faith  m  making  seizure.  Jacobs 
V.  Pollard,  57  D.  105. 

Money  paid  on  contract  of  sale  which  is 
whoUy  rescinded,  either  by  mutual  consent 
of  parties  or  by  virtue  of  clause  contained 
therein,  or  consideration  of  which  wholly 
fails,  may  be  recovered  by  party  makine 
such  payment  under  count  for  money  haa 
and  received,  if  he  has  been  guilty  of  no 
fraud  or  illegal  conduct  in  transaction.  John- 
son V.  Jennings^  60  D.  323. 

Person  rightfully  entitled  to,  though  never 
is  possession  of,  office,  may  recover  fees 
thereof  in  action  for  money  had  and  re- 
ceived, against  intruder  who  fraudulently 
procures  evidences  of  title  thereto,  and  per- 
forms for  a  time  duties  thereof,  and  intruder 
cannot  retain  any  part  of  fees  as  compensa- 
tion for  his  labor.  Olascock  v.  Lyons,  83  D, 
299. 

Payment  by  person  to  free  his  goods  from 
attacnment,  put  on  for  purpose  of  extorting 
money,  by  one  who  knows  that  he  has  no 
caose  of  action,  is  payment  nnder  duress, 
and  money  paid  can  be  recovered  back  in 
action  for  money  had  and  received,  without 
proof  of  termination  of  suit  in  which  attach- 
ment was  made.  Chandler  v.  Sanger,  19  R. 
367. 

Purchaser  and  holder  of  counterfeit  United 
States  bonds,  redeemed  by  United  States 
after  his  purchase,  may  recover  purchase- 
money  without  returning  bonds,  and  before 
repaying  United  States.  Brtvoster  v.  BumeU, 
28  R.  2&. 

Bank  havins  paid  counterfeit  money  on 
check,  to  holder  thereof,  action  lies  to  re- 
cover amount  of  same,  within  reasonable 
time  after  discovery  ol  forgery,  and  question 


of  reasonable  time  is  one  of  fact.     Bsyd  v. 
Mexico  Southern  Bank,  29  R.  515. 

Assumpsit  in  this  form  has  been  held  to  fi^ 
where  one  person  obtains  money  of  anotiber 
by  extortion  or  oppression,  or  by  taking  un- 
due advantage,  or  under  such  dreamstaaeei 
that  he  is  not  justly  entitled  to  retain  it 
Ooddard  v.  Bulow,  9  D.  663. 

For  money  received  upon  execntiom  issaed 
under  judgment  irregularly  entered.  Juitas 
V.  Bslaoa,  12  D.  32. 

For  money  paid  on  contract  void  by  stat- 
ute of  franda.     A  Uen  v.  Booker,  19  D.  33. 

To  recover  back  money  paid  on  contract 
which  other  party  refuses  to  perform,  or 
which  it  has  become  impossible  for  him  to 
comply  with;  but  where  inability  of  sadi 
party  to  comply  with  his  contract  is  rdied 
upon  for  recovery  against  him,  facta  gcnng  to 
show  such  inability  must  be  averred  in  deo- 
laration.     PhiUpson  v.  Bates,  22  D.  444w 

To  recover  money  paid  for  counterfeit  bill, 
and  bill  being  worthless,  return  of  it  need 
not    be  tendered,  it   seems,   before  aoin^ 
Wataon  v.  Cresap,  36  D.  572. 

To  recover  money  wrongfully  paid  under 
mistake  of  facts.  FronUer  Bank  ▼•  Jferi^ 
38  D.  284. 

To  recover  money  won  by  cheating  at  any 
kind  of  game,  whetiier  allowed  or  forbiddea, 
or  by  means  of  jugglery,  and  paid  by  loser 
without  knowledge  of  fraud.  We^  v.  /W- 
chire,  40  D.  419. 

Where  thing  taken  was  received  as  money, 
whether  it  be  bonds,  notes,  credits  on  w> 
count,  or  land.  B.  A  S.  R^  R.  Co.  v.  j^miia^ 
46  D.  655;  Aindie  v.  Wilson,  17  D.  532. 

Where  a  justice  receives  from  conatabk 
bank  bills  collected  on  execution,  and  receipts 
so  much  money  on  execution,  but  on  plam- 
tiff's  demand  refuses  to  pay  him  money  bet 
offers  him  the  bank  bills.  Welch  v.  frost, 
48  D.  692. 

To  recover  money  paid  by  plaintiff,  in 
consideration  of  defendant's  agreement  to 
convey  to  plaintiff  hu  certain  head-right 
certificate  in  Petera's  colony,  at  time  whea 
such  certificate  was  not  assignable.  Merry- 
field  y.  ^'i/^HOfi,  65  D.  117. 

To  recover  money  collected  upon  judx* 
ment  under  invalid  assignment.  Bhod  v. 
Marcuse,  99  D.  435. 

Against  one  who  fraudulently  procures 
aurrender  of  his  own  past  due  note  withont 
payment;  and  statute  of  limitatiooa  will  com- 
mence to  run  only  from  time  when  fraud  was 
discovered,  or  mi^ht,  by  due  diligence,  hav« 
been  discovered.  Penobscot  R,  R»  Co,  ▼.  Mayo, 
24R.  45. 

Money  was  deposited  in  bank  by  tax-col- 
lector, to  credit  of  "L  H.  Vincent^  treas- 
urer,*' and  checked  out  by  him  in  puichaaa 
of  exchange  on  New  York,  draft  being  made 
payable  to  hiniaelf  aa  treasurer,  and  indorsed 
in  aame  way.  Indorsee  knew  that  Vincent 
was  state  treasurer.    ffeU^  that  indonee 
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durgeable  with  notice  of  official  character  in 
whi^  treasurer  held  fnncU,  and  applyins 
monej  in  payment  of  individual  indebtef 
neaa  of  treaaarer  to  him,  he  became  liable  to 
■tate  in  action  for  money  had  and  receired. 
If of/e  ▼.  filfole,  68  R.  690. 

9.  Whan  it  will  not  lis.  ^To  anstain 
iction  for  money  had  and  reoeired  for  failare 
<A  ooDsideration,  there  must  be  total  failure; 
it  is  not  sufficient  that  plaintiff  gave  a  note 
for  wch  consideration  which  he  never  paid. 
Dean  v.  Mann,  10  D.  162. 

AammpgU  for  money  had  and  received 
cannot  be  maintained  to  recover  amount  of 
reward  due  plaintiff,  against  person  to  whom 
roch  reward,  throu([h  fraud  or  mistake,  has 
been  wrongfully  paid.  Sergeani  v.  Stryker, 
32  D.  404. 

There  must  be  some  privity  existing  be- 
tweea  parties  in  relation  to  money  sought  to 
W  reeoveredy  in  order  that  OBsumptU  may  be 
maintained,     lb. 

Money  sought  to  be  recovered  upon  im- 
plied promise  must,  in  this  action,  be  either 
identical  money  previously  in  possession  of 
plaintiff,  or  pro<^eds  of  some  property  to 
vhich  plaintiff  is  entitled.    76. 

Creditor  cannot  recover  money  deposited 
vith  third  person  for  payment  of  debt,  in 
action  for  money  had  and  received,  unless 
there  has  been  ezprees  undertaking  between 
creditor  and  depositary,  or  understanding 
between  debtor  and  creditor  assented  to  by 
depositary,  for  its  appropriation,  or  under- 
standing between  debtor  and  depositary  of 
which  creditor  had  notice,  and  in  which  he 
coucnrred  before  money  was  received,  ^eo- 
isas  ▼.  Whitney,  35  D.  618. 

Implied  promise  of  depositary  of  funds  for 
payment  of  note  inures  only  to  benefit  of 
bolder  at  time  of  receipt  of  money,  and  not 
iti  any  one  suEMiequently  taking  up  note.  Ih. 
Count  for  money  haa  and  received  cannot 
be  SDstained  by  note  payable  in  specific  ar- 
ticles; bnt  it  may  be  declared  upon  specially, 
■a  upon  a  negotiable  cash  note.  TibbtU  v. 
Otnitik,  67  D.  307. 

AggumptU  in  this  form  has  been  hM  not  to 
&••  To  recover  back  money  received  under 
jadgment  in  foreign  attachment  laid  in  for- 
eign country,  however  erroneous  decision 
n»y  be.    Afejuier  v.  Amery,  1  D.  316. 

To  recover  expenses  occasioned  by  tortious 

•ct  of  defendant.  Foster  v.  Dupre,  12  D.  466. 

For  money  received    under  contract  in 

violation  of  statute  against  champerty  and 

Baintenance.     Best  v.  Slixmg,  20  D.  607. 

For  money  paid  to  trespasser,  as  rent,  by 
one  to  whom  he  has  sublet  house  belonging 

^  plaintift     O'FaUan  v.  Botsmenu,  26  D. 

•78. 

For  money  fairly  lost  at  play  at  forbidden 
game,  and  paid.    Wefjb  v.  Fukhire,  40  D.  419. 

For  money  advanced  to  another  to  be  bet 
oa  an  election,  or  to  be  used  to  violate  pro- 
visioiu  of  an^-  public  statute;  though  never 


used  by  receiver  for  puriMise  for  whldi  il 

was  sent.     Morgan  r,  Ur<m,  49  D.  273. 

For  value  of  goods  sold,  where  they  aro 
to  be  paid  for  by  goods  in  return.  BeaU  t. 
See,  49  D.  673. 

To  recover  rent  paid  bv  tenant  to  one  who 
did  not  acquire  title  under  his  bid  at  sher- 
iff's  sale  of  land,  or  was  estopped  from  set- 
ting it  up.     ConkUn  v.  Smith,  63  D.  416. 

10.  AMumpsit  for  money  lent.  —  In- 
terest on  assessment  cannot  be  recovered 
under  count  for  money  loaned,  as  to  support 
such  count  there  should  have  been  a  loan  of 
money.  North  B*  M,  Oa,  r»  Shrewsbury 
Chwrch,  63  D.  258. 

Where,  in  action  for  money  lent,  it  oomes 
out  on  trial  that  note  was  given  for  debt, 
the  note  must  be  produced,  or  its  loss  or 
destruction  proved.  Vanauken  ▼.  Bornbeck, 
25  D.  509. 

Testimony  of  witness  that  he  heard  plain- 
tiff, in  anger,  say  that  he  would  bum  note^ 
and  that  witness  saw  plaintiff  throw  a  paper 
in  the  fire,  is  not  sufficient  evidence  of  de- 
struction of  note.    lb. 

11.  Aseumpait  f6r  eerricee  ren- 
dered.—  Assumpsit  maybe  maintained  for 
actual  value  of  labor  done  under  special  con- 
tract which  has  been  waived  by  parties  or 
been  substantially  performed.  Newman  ▼. 
McGregor,  24  D.  293. 

A  ssumpsU  will  not  lie  to  recover  for  amount 
of  work  done  under  covenant  which  one 
party  thereto  has  prevented  the  other  from 
fulfilling;  action  must,  in  such  a  case,  be 
brought  upon  the  covenant.  Clendennen  v. 
Paulsel,  25  D.  435. 

Party  tacitly  adhering  to  terms  of  special 
contract  for  performance  of  labor;  where, 
owing  to  misfortune  or  other  cause,  without 
fault  of  either  party,  work  is  not  finished 
within  stipulated  time,  may  recover  under 
common  counts  in  assumpsit  for  work,  but  is 
restricted  to  rate  of  compensation  stipulated 
in  contract.  Merrill  v.  Ilhaca  etc,  B.  B.  Co., 
30  D.  130. 

One  who  promises  to  pay  for  work  when 
done,  or  give  his  note  therefor  payable  in  a 
year,  is,  on  his  refusal  to  give  note,  immedi- 
ately liable  to  action  for  amount  due  for 
such  work.     Oilman  v.  Hall,  34  D.  700. 

One  benefited  by  labor  or  property  of  an- 
other must  answer  for  it  on  an  implied  oj- 
sumpsit.     Persons  v.  McKibben,  61  D.  85. 

Assumpsit  cannot  be  based  on  spontaneous 
and  unasked  service,  rendered  through  kind- 
ness or  to  be  more  probably  accounted  for 
than  by  expectation  of  payment;  nor  on 
statutory  obligation.  Woods  v.  Ayres,  33 
R.  396. 

Plaintiff  agreed,  orally,  to  cultivate  de- 
fendant's land  for  two  years  for  share  of  crop, 
it  being  understood  at  time  by  both  parties 
that  crop  would  be  more  valuable  second 
year  than  first.  At  end  of  first  year  crop 
was  divided  according  to  contract,  but  da- 
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fondftnt  nfoMd  to  let  plaintiff  enltiTate  land 
f or  Moond  year.  HM^  that  plaintiff  eoald 
maintain  action  for  work  done  and  materials 
furnished  in  cultivating  laud.  WUUamg  ▼. 
BemU,  11  R.  ZIS. 

19.  Quantum  iii0ruit.*^On  contract 
to  work  for  given  time»  at  fixed  and  entire 
compensation^  where  employee  abandons 
employment  before  end  of  the  term,  he  may 
recover  qtuttOttm  meruii,  less  any  damace 
oocasioned  by  the  breach.  PureeU  v.  Juc- 
Comber,  38  R.  866;  Hayward  v.  Leonard,  19 
D.  268;  BrUUm  v.  Tumtr,  26  D.  713;  Oilman 
▼.  HaU,  34  D.  700;  Eldridge  T.  Rowe,  43  D. 
41;  Lee  v.  AMrook,  65  D.  110;  Biggt  v. 
^orde,  78  D.  684;  MeMiUtm  r.  MaUoy,  &  B. 
471. 

One  who  fails  to  do  work  for  town,  accord- 
ing to  contract  under  which  it  was  to  be 
doue^  cannot  maintain  action  on  such  con- 
tract^ oven  though  work  was  accepted  by 
a^jents  of  town,  unless  it  was  so  accepted 
with  full  knowledge  of  its  defects;  but  he 
may  recover  on  a  quantum  meruii  whatever 
his  labor  is  worth  to  town.  fFadMgh  v. 
StMon,  23  D.  704. 

One  who  undertakes  to  pay  upon  special 
contract  for  performance  of  labor,  or  furnish- 
ing of  materials,  is  not  liable  untU  money  is 
earned  according  to  terms  of  contract. 
BriUan  v.  Turner,  26  D.  713. 

But  although  party  performing  labor  or 
furnishing  materials  is  in  default,  yet  if 
other  party  actually  derives  benefit  from 
labor  and  materials,  over  and  above  damage 
oocasioned  by  breach  of  the  contract,  such 
labor  and  materials  furnish  new  considera- 
tion upon  which  law  raises  promise  to  pay 
reasonable  worth  of  excess.    lb. 

If,  on  failure  to  perform  special  contract, 
employer  can  reject  what  has  been  done, 
and  refuse  to  receive  any  benefit  from  part 
performance^  he  mav  do  so,  and  will  not  be 
uable,  however  much  other  party  may  have 
done  towards  performance.     lb. 

That  performance  of  whole  labor  is  condi- 
tion precedent  to  recovery  on  special  con- 
tract, is  principle  not  applicable  to  that 
species  of  special  contract,  under  which  ben- 
eficial service  has  been  actually  performed. 
lb. 

Mutual  agreements  in  special  contract, 
under  which  benefit  has  been  rendered  and 
received,  do  not  go  to  whole  consideration 
so  as  to  make  them  mntual  conditions,  the 
one  precedent  to  the  other,  without  specific 
proviso  to  that  effect.     lb. 

Damages  occasioned  by  non-completion  of 
contract  may  be  set  off  in  action  brought  for 
value  of  services,  or  ma^  be  made  ground 
for  separate  suit.  But  if  set  off,  damages 
eannot  be  made  to  exceed  value  of  services. 
/ft. 

Quantum  merttU  does  not  lie  where  there 

*  Quantum  meruit  under  special  contract,  see 
B0tes»  19  D.  27>-282;  10  D.  142. 


has  been  part  perfcnnanoe  <if 
lated  for  oy  miecial  contract 
formance  of  whole  of  woric,  but 
different  from  that  stipulated  for* 
Wileon,  28  D.  336. 

Party  prevented  from  oompletiiiff  a  special 
contract  m  time  stipulated,  by  bialt  of     ' 


party,  but  goinff  on  with  work  after  tine 
until  compellea  to  abandon  it,  may 


value  of  work  done  on  a  quatUufn  ivierviC.  and 
is  not  governed  by  stipulations  ol  oontraet 
MerriU  v.  fihaea  etc  A  R.  Co.,  SO  D.  130; 
Helm  V.  WUeon,  28  D.  336. 

Qyantuim  meruit  may  be  recovered  for  work 
done  under  special  contract  upon  reecissioa 
of  same  without  any  fault  on  part  of  plain- 
tifll     Blood  V.  Enoe,  36  D.  .363. 

Quantum  meruit  lies  for  work  and  labor 
done  under  special  contract,  which  ia  after- 
wards abandoned  by  consent;  and  ▼aloe  ef 
such  work  is  to  be  admeasured  by  euch  coo- 
tract,  but  cannot  exceed  amount  stipulated 
for.     Hunt  v.  Test,  42  D.  659. 

In  aaaumpsU  upon  quantum  meruit  for  scr^ 
vices  performed,  question,  "  What  were  the 
services  rendered  worth  ? "  is  correct,  as 
prima  facie  benefit  of  party  receiving  services 
would  be  measured  by  their  worth;  and  bur- 
den UB  upon  him  to  show  the  contrary.  Coe 
V.  Smith,  58  D.  618. 

Measure  of  damages  is  value  of  labor  at 
price  agreed  upon,  less  whatever  damage 
defendant  has  suffered  by  reason  of  failure 
to<  complete  the  contract.  Blood  v.  Suae,  36 
D.  363;  Britton  v.  Turner,  26  D.  713. 

Damages  for  work  and  labor  performed  on 
articles  manufactured  to  order  must  be  re- 
covered  on  special  contract,  where  artides 
still  belong  to  plaintiff,  and  have  not  been 
delivered  to  ana  accepted  by  defendant^  sad 
in  such  case  quantum  meruit  will  not  lie. 
Homner  v.  Wilson,  74  D.  716. 

18.  Quantum  valebat. — Recovery  for 
partial  or  imperfect  performance  of  an  agree- 
ment may  be  had  on  a  ^aon^ifm  valebttt. 
Porter  v.  Woods,  39  D.  153. 

Recovery  on  quantum  vaUfiai  most  be 
abated  by  such  damages  for  non-perform- 
ance as  could  have  been  recovered  in  a  eroas- 
action.     lb. 

14.  Aesumpsit  for  goods  sold.— 
Indelntatue  asgumpait  for  goods  sold  bat  not 
delivered  will  not  lie.  Juesaer  v.  Woodmam, 
53  D.  241. 

Agreement  to  pay  in  kind,  if  not  disdiarged 
at  maturity  of  obligation  by  delivery  of  goods, 
may  be  treated  by  obligee  as  SbjgreemeDt  to 
pay  in  cash,  and  he  may  maintain  general 
action  of  asmrnpeit  thereon.  Wmttwriffki  v. 
Straw,  40  D.  675. 

Aemmpsit  for  goods  furnished,  withoiat  re- 
quest, express  or  implied,  or  aeceptanoe  of 
goods  by  defendant,  even  though  benefit  of 
goods  has  reached  him,  will  not  lie.  There- 
fore, where  one  assuming  to  act  as  affent  for 
defendfluit,  in  his  absence^  canaed  te  oe  fv- 
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nisbed  to  hia  shop  gooda  which  were  then 
used  in  trade  of  shop,  said  assumed  agent 
not  having  authority  for  such  pnrposo,  de- 
fendant was  held  not  liable.  Tc^tham  ▼. 
Rorhe^  27  D.  387. 

15.  When  assumpsit  for  use  and  oc- 
cupatiozL  will  lie.  * — Assumpsit  for  use  and 
oocupatiaii  of  leased  property  may  be  main- 
tained by  landlord  against  tenaut.  Croudi 
r.  RrUes,  23  D.  404. 

The  action  is  of  common-law,  and  not  of 
slatatory,  origin,     lb. 

Assumpsit  for  use  and  occupation  of  land 
by  permission  of  plaintiff  lies  on  implied  as 
well  as  express  promise  to  pay  rent.  SuUon 
y.  MandailU,  4JD.  549;  Oum  v.  ScovU,  4  D. 
208. 

To  maintain  action  for  nse  and  occupation, 
plaintiff  need  not  prove  express  contract  at 
time  tenant  took  possession,  nor  express 
reaerration  of  oertam  rent,  nor  payment  of 
rent    SiodxU  v.  WaUdns,  20  D.  438. 

Implied  undertaking  will  support  action 
where  permissive  holding  is  eatamished,  and 
if  certain  rent  was  reserved  it  may  be  used 
to  regulate  damages.     lb. 

To  sustain  the  action,  actual  occupancy  is 
not  indispensably  necessary.  LiUie  v.  Mot' 
tia.20D.  68& 

Taking  key  and  entering  into  premises,- 
aader  parol  agreement  for  lease,  which  party 
afterwards  rinses  to  accept,  is  sufficient  use 
and  occupation  to  enable  lessor  to  recover, 
without  continued  actual  occupancy.     /6. 

Such  acticm  is  not  founded  on  contract  for 
lease,  and  statute  of  frauds  cannot  be  ob- 
jected to  it.     lb. 

The  action  will  lie  at  common  law  on  ex- 
pren  promise  to  pay  plaintiff  a  certain  sum, 
or  in  general  terms  to  pay  him  to  his  satis- 
faction for  such  use  ana  occupation.  Eppes 
V.  CoU,  4  D.  512. 

It  lies  only  where  occupation  was  by  per- 
Btiaaioaof  plaintiff,  or  some  one  under  whom 
be  claims.  O* Fallon  v.  Boismenu,  26  D.  678. 
It  can  be  maintained  only  where  it  is 
founded  npon  contract,  express  or  implied. 
De  Young  ▼.  Buchanan,  32  D.  156. 

Astvmpnt  tar  use  and  occupation  of  land 
was  unknown  to  common  law.  In  England 
it  was  authorized  by  statute  of  1 1  George  U., 
eliapter  19,  and  in  Arkansas  by  Revised  Stat- 
Qtei,  chapter  88,  section  11.  FUzgtrald  ▼. 
Beefie.  46  D.  285. 

Action  on  the  case  for  nse  and  occupation 
of  land,  given  by  statute  of  11  George  11., 
baa  always  been  considered  as  asswfipsU  upon 
cxpreis  or  implied  con  tracts  and  not  action 
on  the  caee  ex  delicto.    lb. 

Cnirent  of  American  authority  is  that  as- 
*V"Pm(  will  lie  for  nse  and  occupation,  inde- 
pendently of  statute  of  1 1  George  11.,  chapter 
19,  which  has  never  been  expressly  enacted 
jpjlichigan.     Jhmght  v.  Cfuiier,  64  D.  105. 

*  See  note  on  sssnmpsit  for  use  and  occupation. 


16.  When  it  will  not  lie,--AsamnpsU 
for  use  and  occupation  will  not  lie,  after  re- 
covery in  ejectment,  to  recover  rents  and 
profits,  accruing  after  date  of  demise  in  dec- 
laration.    BatUr  V.  Cowles,  19  D.  612. 

Permissive  holding  cannot  be  inferred 
when  it  appears  that  defendant,  while  in 
possession,  never  admitted  plaintiff  s  abso* 
lute  title,  but  uniformly  insisted  that  rela- 
tion between  himself  and  plaintiff  was  that 
of  mortgagor  and  mortgagee,  and  brought 
his  bill  to  redeem,  which  he  prosecuted 
vigorously  to  final  determination  against 
hini  in  court  of  appeals.  StockeU  r.  Watkins, 
20  D.  438. 

Possession  by  a  trespasser  will  not  support 
the  action,     lb. 

The  action  lies  only  where  there  is  a  con- 
tract, express  or  implied.  And  to  rebut  pre- 
sumption of  implied  contract,  it  may  be 
shown  that  defendant  was  holding  adversely. 
Boston  V.  Binney,  22  D.  353.  S.  P.,  Folsom 
y.  CarU,  80  D.  456. 

Where  tenant  at  will  or  suCeranoe  re- 
nounces title  of  his  landlord,  assumpsit  for 
use  and  occupation  subsequent  to  such  re- 
nunciation will  not  lie.  Boston  r.  Binneff^ 
22  D.  353. 

Title  to  land  cannot  be  tried  in  this  ac- 
tion,   lb. 

The  action  cannot  be  maintained  against 
one  who  held  under  contract  of  purchase 
which  fell  through  owinff  to  failure  of  tiUe 
on  part  of  plaiutifi^  without  any  fault  on 
part  of  defendant.  Hough  y.  Birge^  34  D. 
6S2. 

Where  there  is  a  lease  under  seal,  no  ac- 
tion for  use  and  occupation  can  be  main- 
tained against  leasee  or  his  assignee.  Kiersted 
y.  Orange  etc  R.  R.  Co.,  25  R.  199. 

Where  railroad  company  entered  upon 
land  of  another  without  his  knowledge  or 
consent,  but  he  afterward  assented  to  their 
acquiring  right  of  way  upon  payment  there- 
for, with  statement  that  they  were  to  have 
no  rights  in  soil,  and  there  was  no  agreement 
for  rent,  —  held,  that  action  for  use  and  oc- 
cupation would  not  lie.  Marquette  etc.  R.  R. 
Co.  v.  Harlow,  26  R.  538. 

17.  When  tort  may  be  waived  and 
assumpsit  brought.* — Owner  of  personal 
property  wrongfully  converted  into  money 
or  its  equivalent  may  waive  tort  and  sue  in 
€usumpsit;  but  otherwise  assumpsit  cannot  be 
maintained.  Kidney  y.  Persons,  98  D.  595; 
C?»7/nor«  v.  Wtibur,  22  D.  410;  O'ConUy  v. 
CUy  qf  Natchez,  40  D.  87. 

In  event  of  death  of  such  owner,  action 
may  be  maintained  by  his  executor  or  ad- 
ministrator; and,  upon  death  of  wrongful 
taker,  action  may  be  sostained  against  hia 
personal  representatives.  Osbom  y.  BeU,  49 
D.  275. 
To  enable  owner  of  goods  to  waive  tort 

*  Right  to  waive  the  tort  and  sue  in  assumpsit, 
see  note,  17  D.  242-247. 
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and  sue  in  assumpsUt  where  they  have  been 
wrongfully  taken  from  him,  goods  mast  have 
been  converted  into  money.  Sleanu  v.  Dil- 
lingham,  54  D.  88.  But  see  StocheU  v.  WoU- 
kina,  20  D.  438. 

One  may  waive  tort  and  sue  on  implied 
oontraot  only  in  those  cases  where  defendant 
has  derived  some  benefit  from^tort.  Webster 
V.  Drinhvoater,  17  D.  238. 

Where  the  chattels  have  been  restored  to 
owner,  he  may  still  waive  tort,  and  bring 
assumpaU  for  damages  on  implied  contract. 
StoekeU  V.  Watkins,  20  D.  438. 

Owner  of  goods  may  maintain  action 
against  tortious  possessors  thereof  as  con- 
signees or  factors,  and  it  is  competent  for 
him  to  introduce  evidence  showing  manner 
in  which  they  became  possessed  of  goods, 
even  though  such  proof  should  establish 
such  possession  to  ha^e  been  wrongful.  He 
may  waive  tort.  Lubert  v.  ChauvUeaii,  58  D. 
415. 

Owner  of  goods  who  elects  to  proceed 
against  tortious  possessors  thereof,  as  con- 
signees or  factors,  thereby  ratifies  act  of  his 
agent  in  delivering  said  goods  to  them,  and 
they  must  be  considered  as  authorized  con- 
signees and  commission  merchants  of  said 
owner,  and  entitled  to  rights  and  benefits 
arising  from  this  relation,  such  as  commis- 
sions and  allowance  for  disbursements.     lb. 

Breach  of  duty  arising  out  of  implied  un- 
dertaking to  do  act  requiring  skill  or  fidelity 
may  be  subject  of  action  of  assumpsit  upon 
implied  promise,  or  of  action  upon  special 
case  for  tort.  Breach  of  duty,  anti  not 
fraud,  is  foundation  of  action.  Beeside  v. 
Reeside,  88  D.  503. 

18.  When  tort  cannot  be  waived.  — 
Tax  collector  or  other  public  officer,  who,  in 
his  official  capacity,  wrongfully  seizes  and 
•ells  property,  and  pays  proceeds  into  public 
treasury,  is  not  liable  in  cusumpsU  for  prop- 
erty sold.  This  is  not  case  where  party  in- 
jured may  waive  tort  and  sue  in  cusumpsU. 
Oshom  V.  Bell,  49  D.  275. 

Where  sheep  of  one  person  break  into  an- 
other's pasture  from  time  to  time,  and  de- 
Easture  same,  owner  of  pasture  cannot,  of 
is  own  mere  motion,  waive  tort,  and  sue  in 
assumpsit  for  pasturing  of  sheep;  to  authorize 
him  to  do  this,  there  must  have  been  what 
would  amount  to  consent  of  both  parties  that 
it  should  be  considered  as  a  matter  resting 
in  contract.     Steams  v.  Dillingham,  54  D.  88. 

Tort  may  be  waived  and  assumpsit  main- 
tained by  owner  of  property  against  party 
who  has  obtained  sucn  propertv  l>y  trespass, 
and  has  received  money  therefor  or  money's 
worth;  but  simply  receiving  benefit  of  hay 
in  its  use  by  one  who  took  it,  is  not  within 
the  rule,  and  does  not  constitute  basis  for 
action  of  assumpsit  in  favor  of  owner  of  land 
on  which  it  grew.  Balch  v.  Patten,  71  D.  526. 

Assumpsit  will  not  lie  for  value  of  personal 
property  against  one  who  has  wrongfully 
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taken  it,  provided  he  still  has  it  in  his  po». 
session;  action  most  bo  tort.  Jfooes  v.  AmaiL 
22  R.  239. 

IL  Procbdukx. 

19.  Parties  —  who  may    sua.  —At- 

sumpsU  must  be  brought  by  person  to  whom 
promise  was  nuide,  and  from  whom  consid- 
eration moved.     HaU  v.  BwOooh^  44  D.  33L2. 

Tenants  in  common,  on  waiving  tort,  moat 
all  join  in  actiou  of  attunqmL  OUmors  v. 
Wilbur,  22  D.  410. 

Indorsee  for  collectioQ  may  recover  bom 
maker  of  negotiable  note  on  oommoa  oonntL 
Chase  v.  Bumham,  37  D.  602. 

20.  The  declaration.  — In  dedaratioa 
in  assumpsit^  the  word  "promised**  is  not 
necessary;  any  other  intelligible  word  of 
similar  import,  as,  for  instance,  "agree, "is 
sufficient.    Avery  v.  Tfpringham^  3  J>.  106. 

Thoush  it  is  sufficient  to  state  only  those 
parts  01  contract  for  breach  of  which  recov- 
ery is  sought,  yet  whole  consideratioa  most 
be  ex  pliciUy  and  correctly  stated.  Ctaie^  v. 
Dean,  10  D.  140. 

Allegation  <tf  indebtedness^  without  al- 
leging express  contract,  is  good.  Ncrru  t. 
Sdtool  District,  28  D.  182. 

General  inddiitatuf  count  will  eastain  re- 
covery for  items  of  indebtedness  omitted  by 
mistake  on  settlement  of  aooonnts  between 
parties  to  action.   Sage  v.  ffawkif,  41 1).  12S. 

Count  for  money  had  and  received  is  usual 
and  better  mode  of  counting  in  action  to  r^ 
cover  money  paid  on  rescinded  contract,  or 
on  contract  consideration  of  which  has 
failed;  but  special  connt  may  be  used.  Jofte- 
son  v.  Jennings,  60  D.  323. 

Special  count  to  recover  money  paid  oa 
contract  must  show  with  sufficient  certainty, 
from  facts  set  out  or  from  apt  averments, 
that  consideration  has  wholly  failed,  and 
that  snch  failure  did  not  proceed  from  an j 
fraud  or  illegal  conduct  on  part  of  pUinti£ 
lb. 

Party  who  declares  in  cusumpsil,  and  seeks 
recovery  on  special  contract,  is  l>>und  by  il 
Baltimore  etc  B.  R.  Co,  v.  Baihbone^  88  D. 
664. 

21.  Hatters  of  defiense. — Where  as- 
sumpsit is  brought  to  recover  valne  of  work 
performed  in  pursuance  of  special  eoatract, 
defendant  may  introduce  such  contract  is 
evidence  to  show  that  plaintiff  has  not  com- 

Elied  with  its  terms,  or  that  defendant  is  lia- 
le  to  others  as  well  as  plaintiff  for  work 
performed,  or  that  parties  have  agreed  upon 
rule  of  damages  for  failure  to  comply  with 
terms  of  coatraei.  MarskaU  ▼.  Jomee,  25  D. 
260. 

Illegality  of  money  bad  and  reoeived  is  as 
defense  to  action  to  recover  same,  where  it 
has  been  paid  under  a  mistake  of  facts.  B* 
A  S.  B,  B.  Co,  T.  Fawscty  46  D.  665. 

It  is  no  defense  to  action  for  recovery  of 
money,  and  cannot  be  set  np  in  answer  as 
plea  in  bar,  that  defendant  has  hcen  ga^ 


■nhed  by  creditor  of  plamtiff.  Proper  course 
o!  defendant  in  such  case  is  to  set  np  fact  in 
sa  sffidavit^  and  more  court  for  stay  of  pro- 
eeedings,  until  proceedings  in  action  brought 
by  attaiehing  alitor  should  be  disposed  of. 
McKam  t.  McDtmwU^  83  D.  86. 

28.  Svidance,  generally. — If  plain- 
tiff files  aoooont  in  court  containing  items 
of  his  dami  against  defendant,  he  is  pre- 
claded  from  going  into  evidence  to  establish 
bis  daim  in  manner  different  from  that  in 
whieh  be  bas  elected  by  his  account  to  con- 
oder  defendant  bis  debtor.  Dt  Sobry  r.  Dt 
Laittn,  3  D.  535. 

On  fHonteiR  meruit  for  services  aa  derk, 
•▼idenoe  of  what  other  clerks  had  received 
fsr  similar  services  ia  Pfoper  to  be  submitted 
to  JQiy.    Murray  v.  ware,  4  D.  637. 

Jury  may,  from  their  knowledge  of  busi* 
seas  of  society  and  value  of  labor,  in  auwnp- 
Ki  for  work  and  labor,  find  verdict  for  price 
of  work  done,  notwithstanding  there  is  no 
eridence  of  worth  of  labor  at  time  and  place 
work  was  performed.  Oraig  v.  DurrtU,  19 
D.  101 

Action  of  a&8WnptU  upon  joint  contract  is 
not  siutained  by  proof  showing  one  of  joint 
defendants  to  hie  liable,  and  not  the  other. 
PiiWm  V.  Magrath,  33  D.  98;  CutU  v.  Qw 
^  29  D.  520. 

An  exception  is  made  where  one  of  the  de- 
fendants is  an  infant;  he  may  plead  his  in- 
fancy, and  recovery  be  had  against  other 
defendants.     CuU»  r.  Gordon,  29  D.  520. 

Where,  in  astntmjpmi  for  eoods  sold  and  de- 
liTered,  plaintifEs  proved  that  defendant  had 
•dmitted  receipt  of  goods,  but  stated  that 
nrae  items  in  account  should  have  been 
credited  on  certain  written  agreement  made 
by  him  and  another  with  plaintiffs,  it  is  not 
«rror  to  allow  plaintiffs  to  introduce  in  evi- 
dence written  agreement  referred  to  by  de- 
fendant. Hkhardaom  v.  8L  Joteph  Iron  Co., 
33  D.  460. 

In  aammp^  for  money  had  and  received 
for  goods  ol  plaintiff  sold  by  defendant,  it  is 
mfficient  to  prove  that  defendant  did  sell 
same,  and  received  payment  in  any  manner. 
H'Uhawa^  V.  Bwnr,  38  D.  278. 

That  defendant  had  received  payment  is 
qnestion  for  the  jury,  where  it  is  proved  that 
he  nid  he  had  sold  the  goods.     Ih, 

Declaration  is  not  sustained  by  proof  of 
promise  made  to  plaintiff  by  any  person 
other  than  defendant.  ^Hail  v.  Hurdoofu  44 
I).332. 

Admission  in  conversation  to  third  person, 
Qot  plaintiff's  agent,  is  not  sufficient  to  sus- 
^in  count  upon  an  insimul  computassenL 
ff(^ar  v.  Dement,  46  D.  628;  Balch  v.  Pat- 
ten, 71  D.  526. 

Attumpmt  cannot  be  maintained  without 

evidence  of  express  promise  to  pay,  or  proof 

of  facta  from  which  such  promise  can  be  im- 

P^'^^d.    ITaWron  v.  Chase,  69  D.  66. 

^  of  exchange  ib  evidence  against  ao- 
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ceptor  in  favor  of  indorsee^  ender  eommoa 
count  for  money  had  and  received.  Farm' 
era'  etc.  Bank  v.  Payne,  68  D.  362.* 

To  contradict  defendant's  testimony  that 
ho  paid  rent  pwiotnally,  and  never  had  diffi- 
culty with  his  landlord,  and  to  show  his 
want  of  means,  plaintiff  mav,  in  action  for 
money  lent  to  him  on  his  alleged  represen- 
tation that  he  could  not  pay  rent,  and  that 
his  landlwd  was  about  to  sue  for  possession 
of  tenement,  prove  by  record  of  court  that 
just  before  time  of  alleged  loan  landlord 
commenced  such  action,  in  which  defendant 
appeared  and  consented  to  judgment  against 
himself,  and  that  no  execution  issued  en 
judgment.     Atwood  v.  ScoU,  96  D.  728. 

Defendant  hired  plaintiff,  a  boy  withont 
knowledge  or  skill  in  the  hat  business,  to 
work  in  a  hat  factory,  stipulating  verbally 
with  him  at  specified  rato  for  three  years' 
service.  Contract  being  void  under  statute 
of  frauds,  in  action  upon  a  quantum  meittU,  *- 
held,  that  contract  was  not  even  prima/acie 
evidence  of  value  of  plaintiff's  services.  Oal- 
vm  V.  Prtnilce,  6  R.  68. 

In  action  asainst  several,  including  a  mar- 
ried woman,  lor  money  had  and  received  by 
one  by  means  of  forgery  to  which  all  were 
parties,  it  is  necessary  to  recoverjr  against 
all  to  show  that  all  were  interested  in  money 
received;  mere  complicity  in  forgery  wiU 
not  charge  any  in  such  action;  and  married 
woman  could  not  be  rendered  liable  withont 
showing  contract  by  her  in  her  separate 
business,  or  for  benefit  of  her  separate  es- 
tete,  or  for  which  she  had  charged  her  sepa* 
rate  esUte.  NaL  Truet  Co,  v.  Oleaaon,  33 
K632. 

23.  Evidence  under  general  issue,  or 
non  assumpsit.  —  General  issue  in  oMump- 
nt  will  let  in  proof  of  previous  garnishment 
by  which  debt  now  sued  for  was  recovered 
from  defendant.     Cook  v.  FUlcL,  36  D.  436. 

Parol  evidence  is  admissible  to  identify 
debt  recovered  by  judginent  against  defend- 
ant as  garnishee  with  that  sued  upon,  if 
identification  does  not  appear  upon  face  of 
the  record.     Ih. 

Former  recovery  may  be  given  in  evidence 
under  general  issue,  but  is  then  only  prima 
facie  evidence,  while  if  pleaded,  it  is  con- 
clusive, and  a  complete  bar.  Yfann  v.  Jle- 
NuUy,  43  D.  68. 

Plea  of  non  assumpnt  admite  nearly  every 
defense  which  shows  that  plaintiff  had  no 
cause  of  action  when  he  brought  his  action. 
Young  V.  Rurnmeil,  38  D.  694. 

Under  plea  of  fion  aseumpsit,  evidence  of 
fraud,  or  total  failure,  or  want  of  considera- 
tion, may  be  given,  because  it  reaches  to 
cause  of  action  and  validity  of  contract. 
Brewer  v.  HarriB,  41  D.  687. 

Tender  or  set-off  cannot  be  proved  under 

*  What  causes  of  action  are  admlFsible  in  evi- 
dence under  count  for  money  had  and  received, 
see  note,  b2  D.  751-760. 


444  ASSUMPSIT,  D  —  ATTACHMENT,  L 

Wor  lBd«x  to  Notes  In  AmoriooB  Doclslona  and  American  Reports, 


plea  of  non  astwnptU,  because  they  admit 
good  cause  of  action  in  plaintift  Young  y. 
BummeO,  38  D.  594. 

Discharge  in  bsnkmptcy  and  statute  of 
limitations  are  defenses  not  arailable  nnder 
plea  of  non  OMwnpriL    76. 

94.  Effect  of  Judgment  to  paw  title 
to  property.  —  Recovery  in  as9ump$U  for 
^e  of  goods  rests  title  in  defendants,,  so 
that  plaintilt  cannot  afterwards  recover  same 
property  in  replevin  from  defendants  nor 
their  vendees.     Manh  v.  Pier,  26  D.  121. 

Property  is  vested  in  defendant  by  judg- 
ment, for  the  action  is  an  irrevocable  affirm* 
ance  of  the  act  of  defendant,  so  that  he  can 
new  afterwards  be  treated  as  a  wrong-doer. 

''AT  AND  FBOK.** 

Oonstmction  of,  in  marine  policies^  tee  Im- 

SURAKCI,  98. 

ATHEISTS. 

Competency  of,  as  witnesses  tee  Wimnsas, 

12. 

ATTACHMENT;     OABKISHKEIIT; 
TRUSTEE  PBOOSSS. 

rincludes  tbe  several  remedies  by  which  a 
plaintiff  may  take  property  of  defendant,  or  se- 
cere  a  lien  thereon,  at  the  time  of  commencing  his 
action,  out  of  which  he  may  satisfy  such  iudg- 
ment  as  he  may  recover;  or  by  which  debts 
owing  to  defendant  by  third  persons,  or  other 
rights  in  action  not  subject  to  an  ordinary  execu- 
tion, may,  after  Judgment,  be  applied  in  satisfac- 
tion thereoll 

Hy  firm  creditors,  see  Partvbrshxf,  31. 
Effect  of  bankruptcy  proceedings  on  lien  of, 

see  Bankrupi'CT,  10. 
Estoppels  arising  out  of,  see  Bstopfsl,  IS. 
Exemption  from,  see  Homesteads,  26. 
For  contempt,  see  Contempt,  19. 
In  admiralty,  see  Admiralty;  11. 
In  justice's  courts,    see   Jusnoi   of   the 

Peace,  16. 
Of    property    fraudulently    oonveyedy    see 

Fraudulent  Convetanoes,  40; 

L  JuRisDicnoN;  and  Right  to  Svb, 
IL  Who  may  be  Sued. 

1,  As  Principal  DrfendanL 

2.  A»  OamisJiee  or  Trustee, 

UL  What    may   be   Attached;   Exemp- 
tions. 

1.  What  Propertff  or  InteretU  may  he 

Reached. 

2.  What  may  be  Claimed  as  EwmpL 
IV.  Procedure. 

1.  Procuring  an  AttachmetiL 
S.  Service;  Levy;  and  Custody  qf  the 
Property. 

a.  In  General 

b.  Receptors;  their  Rights  and 
Liabilities. 

S.  Dissolving;  Quashing;   Vacating, 
4.  Proceedings      againat       Principal 
Debtor. 


ftp  RighU  emd  LiabUitieB  qf 

or  TVusfee. 
8.  Oiaim$  qfTkkrd  Permm; 

IniervenOom;  Triai  qf  Migtd  ^ 

Jrroperty* 
T.  JvdgmaU;  U§  J|fed; 


y.  Bnioroimkiit  aw  Attacsmi 
VL  Remedies  for  Wrongful  om 
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1.  JuBisDionov;  Ain>  Riobt  to  Svs. 

1.  ETatore  of  the  remedy. — Bebtar 

without  the  state  can  be  made  a  party  to  a 
suit  at  law  only  by  process  of  attachawaL 
Bowden  v.  SehaiaeU,  23  D.  17a 

Attachment  suit  is  suit  tnler  partm,  and 
not  in  fwn,  and  can  only  aflfeet  partifls  in  it 
and  their  privies.  8mUk  v.  Btaiek/brd,  5S 
D.  504. 

3.  Jurisdiction,  generally.  —  Atlsdb- 
ment  lies,  althoogh  receiver  has  been  u^ 
pointed  and  has  given  bonds  with  respect  to 
debtor's  estate,  where  snch  receiver  has  not 
taken  possession,  before  attachment^  of  pro^ 
erty  attached.  Fatmen^  Bamk  v.  Beaaton, 
28  D.  226. 

Proceedings  in  suit  of  foreign  attachment^ 
commenced  nnder  Indiana  sot  of  1807,  ara 
terminated  by  act  of  1818,  providing  "that 
all  laws  and  parts  of  laws  heretofore  in  foros 
relative  to  foreign  attachments  are  hereby 
repealed.**    SiepSenson  v.  Doe,  46  D.  489. 

Court  of  chancery  in  Tennessee  is  bv  stat- 
ute vested  with  jurisdiction  in  attacmment 
cases,  over  demands  purely  legaL  /oaoob 
V.  Edwards,  46  D.  86. 

Existence  of  faots  necessary  to  give  jnri^ 
diction  to  issae  attachments  can  be  <pM^ 
tioned  only  by  plea  in  abatement.     /& 

Act  of  December  18,  1837,  of  eongreei  of 
Texas,  anthorixing  judge  toissneattaomeat 
against  property  of  non-resident^  upon  affi- 
davit showing  that  defendant  is  non-residen^ 
and  value  of  his  property,  provides  for  pr»- 
ceeding  strictly  in  rem,  and  court  acquires 
jurisdiction  of  subject-matter  as  soon  ss 
sheriff  has  returned  attachment  IcviedL 
Suthfrland  v.  De  Leon,  46  B.  100. 

Two  things  are  necessary  to  give  jnrisdio- 
tion  in  garnishment  proceedings  nnder  Min- 
nesota statute:  one,  that  principal  action  is 
founded  upon  contract,  express  or  implied, 
or  upon  judgment  f^r  decree;  the  other,  that 
affidavit  has  been  made  sad  filed  setting 
forth  indebtedness,  etc,  of  party  to  be  gar> 
nished.     Block  v.  BriOAn,  74  D.  762. 

8. as  dependent  on  aituB  of  prop- 
erty. —  Property  ontside  state  may  not  be 
garnished.  Bates  ▼.  CSUoo^^  elc.  B*y  Co,,  50 
R.  369. 

Attachment  proceedings  aoainst  aboeond* 
ing  debtor  can  only  be  regarded  out  of  juiii- 
diction  as  proceedings  against  property,  sad 
property  not  within  jurisdiction  cannot  bs 
affected.    Gim  v.  J#i(far,  76  D.  ML 
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Property  is  in  that  state  where  maker  of 
note  rteides,  and  not  in  state  where  note  ia 
held;  and  therefore  aeianre  and  uie  of  nnin- 
doned  promiMory  note  payable  to  order,  in 
one  atate,  nnder  attachment  prooeadinn 
against  payee  as  an  absconding  debtor,  wul 
not  divest  bis  property  in  debt,  evidenced  by 
note,  in  another  state,  where  maker  resides. 
Ik 

Sale  of  promissoiy  note  under  attachment 
proceedings  is  nnanthorized  by  statutes  of 
New  Jersey,  Nixon's  Digest,  38,  it  seems,  and 
is  ▼Old.  £hich  sale  does  not,  therefore,  affect 
payee's  right  to  recover  debt  from  maker, 
nor  it  assignee  entitled  to  credit  for  amount 
received  on  sale,  and  applied  to  payment  of 
debti  of  payee,     ih. 

Assignee  of  note  at  invalid  sale  nnder  at- 
tscbment  prooeedings  gets  no  aid  from  Ohio 
set  of  18w^  **  for  the  protection  of  pnrchas- 
cn  at  jadicial  and  tax  sales."    lb. 

4.  -_.  wlL«r»  th«  United  State*  is 
plaintiff.  — It  ia  no  objection  to  attachment 
in  action  in  state  court,  wherein  United 
States  ia  plainti^  that  property  attached, 
beinj;  in  possession  of  officer  of  United  States 
aasneh,  cannot  be  attached  by  officer  of  state 
eoort  without  act  of  Congress  authorising  it; 
for  this  rule  ia  establishMl  solely  in  interest 
of  United  States,  and  does  not  apply  where 
Kovemment  is  itself  attaching  creditor. 
United  8tate9  ^.  Murdodk,  89  B.  661. 

Attachment  may  be  issued  without  bond 
icqaired  by  statute  where  United  States  is 
plunttff  in  action  in  state  court.     Ih. 

It  is  no  objection  to  maintenance  of  such 
attachment  suit  that  United  States  can 
maintain  none  but  suits  at  common  law  in 
■tate  courts,  for  proceeding  by  attachment 
is  merely  incident  to  main  action,  and  as 
■Qcfa  kss  long  been  known  to  and  exercised 
aoder  common  Uw.    lb. 

United  States  may  sue  in  state  court,  and 
naj  avail  itself  of  all  conservatory  writs, 
nchas  attaohmeats,  common  to  other  suit- 
on.   lb. 

5.  Wh*t  crediton  are  entitled  to  the 
writ— Creditor,  any  part  of  whose  claim 
seemed  subsequently  to  voluntary  convey- 
aoce  by  debtor,  cannot  attach  same  on  ground 
of  fraud.    Miller  ▼.  MUler,  39  D.  597. 

Claim  of  creditor,  who  attaches  convey- 
knee  made  by  debtor  on  eround  of  fraud,  io 
*ctioa  between  him  and  grantee,  must  be 
mbject  to  examination,  in  order  to  see  if 
creditor  has  right,  as  such,  to  question  valid* 
Ity  of  conveyance.     /  6. 

Sach  examination  will  not  be  precluded 
^ply  because  creditor's  claim  has  been  re- 
Mced  to  judgment.     /  b. 

Money  voluntarily  paid  under  void  con- 
tract cannot  be  recovered  back.  Tlierefore, 
^o<iitor  of  one  who  lost  money  on  election 
bet,  and  paid  it  over  to  loser,  cannot  recover 
>t  hack  oy  means  of  foreign  attachment 
9ftmr,McCo^,  40  J>.  579. 
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Attachment  cannot  issue,  against  pi^uerty 
of  non-resident,  at  time  oif  filing  a  bul,  ia 
hands  of  resident  defendant;  bnt  after  pre* 
cess  has  been  served  on  resident  defendant^ 
and  affidavit  made  as  to  absence  of  the  other, 
court  may  require  surety  for  safe*  keeping  of 
property  for  its  production  to  answer  deorea. 
CcmMoek  v.  Roffford.  40  D.  102. 

Attachment  may  issne  on  demand  ear  eon* 
tractUt  where  price  is  fixed  or  standard  so 
clearly  ascertained  by  contract  itself  as  to 
enable  plaintiff  to  aver  it  in  his  affidavit 
WiUon  V.  Wiiaon,  60  D.  685. 

Bxeention  must  be  issued  upon  judgment 
and  returned  "  no  property  "  before  prooesr 
of  gamiahment  can  be  sued  out  under  Geoivia 
statute  of  December  23,  1822,  Prinoe's  Di- 
gest, 86.     Owm  V.  HaweO,  62  D.  785. 

Creditor  may  proceed  against  debtor  bv 
attachment,  and  by  enforcing  mechanics 
lien,  ss  concurrent  remedies;  and  he  does 
not  waive  his  lien  by  so  doing.  Weti  v. 
Flemming,  68  D.  5.^ 

Party  to  be  entitled  to  attachment  most 
have  present  subsisting  debt  against  person 
whose  property  he  attaches;  therefore  ac« 
commoclation  acceptor  of  bill  is  not  entitled 
to  attachment  against  drawer  until  after 
payment  of  bill  by  him.  Bendermm  v.  Thorm- 
ton,  75  D.  70. 

Attachment  may  issue  under  certain  cir- 
cumstances at  suit  of  any  creditor  against 
debtor  who  resides  out  of  state,  and  with 
reference  to  property  within  jurisdiction  ol 
court  UnUed  SUUet  ▼.  Murdoch,  ^9  D. 
651. 

6.  Keaxiinff  of  **debt''  or  ''indebted^ 
in  statutes.  —  Claim  in  tort,  not  in  judg- 
ment 18  not  a  "  debt "  within  meaning  of 
Connecticut  statute  as  to  foreign  attachment 
Holcomb  V.  Town  qf  Winchester,  52  R.  608. 

A  claim  arising  out  of  official  neglect  of 
clerk  of  court  resident  out  of  state  at  time 
claim  is  asserted,  is  not  a  debt  for  which  for- 
eign attachment  in  chancery  lies.  Dunlop 
V.  Keith,  19  D.  755. 

"  Indebted  "  is  to  be  construed  in  its  ordi- 
nary sense,  and  not  in  technical  or  strict  legal 
sense,  as  it  stands  in  Maryland  act  of  1795, 
chapter  66,  relating  to  attachments.  WHaon 
V.  fVitaon,  50  D.  6^5. 

II.   Who  mat  bb  Sitkd. 
1.   As  Principal  D^endanL 

7.  In  general. — Inaction  not  founded 
on  contract,  plaintiff  is  not  entitled  to  at- 
tachment on  groimcl  that  defen<{ant  haa  prop- 
erty, goods,  money,  lands,  and  tenements, 
or  choses  in  action,  not  exempt  from  execu- 
tion, which  he  refuses  to  give  either  in  pay- 
ment or  security  of  debt  Raver  ▼•  Webster, 
66  D.  96. 

8.  Non-residents.  —  Party  domiciled 
within  state  is  a  non-resident  under  attach- 
ment law,  it  seems,  where,  without  changing 
hia  domicile,  he  goes  to  another  state  ou 
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Imsineas  and  remaini  thrM  jean.    Haggart 
y.  Morgan,  55  D.  350. 

*'  Byenr  person  who  doth  not  reside  in  this 
state,  and  erery  person  who  absconds^  may 
be  made  a  def  enduit  in  an  attaohment.  See 
Maryland  Oode  of  1860,  Tolnme  1,  artieU  10^ 
section  2.     Dorteg  r,  Kvle,  96  D.  617. 

Term  "citiseny**  used  in  form  of  affidavit 
for  attachment  prescribed  by  Maryland 
statute,  is  synonymons  with  inhabitant  or 
permanent  resident.  See  Maryland  Code  of 
1860,  volume  1,  article  10,  section  4.     lb. 

In  contemplation  of  attachment  law,  dom* 
foils  may  be  m  Maryland,  while  actual  resi- 
dence is  in  another  state,  lb.  See  also^  to 
same  effect,  Daneg  r,  Doneg,  96  D.  633. 

Statute  authorized  attachment  of  goods  of 
defendant  "actually  removing  out  of  the 
oonnty."  Held^  that  goods  of  one  not  rssi- 
dent  of  state,  but  who  was  passing  through 
same,  could  be  attached.  Johamm  v.  Lowry^ 
15  R.  655. 

Non-resident  derk  of  court  is  not  amen- 
able to  jurisdiction  of  court  of  chancery  as 
an  absent  defendant.  Dwdap  v.  KaUi.  19  D. 
756. 

2.  A9  Oarniahee  or  TmaUe, 

9.  In  grexxeraL  —  To  determine  whether 
one  is  a  trustee  or  not  under  law  of  foreign 
attachment,  usual,  but  not  necessarily  de- 
cisive, test  is,  whether  principal  has  or  has 
not  right  of  action  against  supposed  trustee. 
WhUneg  v.  Munroe,  36  D.  782. 

To  render  person  liable  as  samishee,  he 
must  have  in  his  possession,  belon^ng  to 
defendant,  "property,  money,  credits,  or 
effects,**  or  he  must  be  indebteid  to  defend- 
ant. Smith  V.  Dam$t  60  D.  390;  Carmm  v. 
Allen,  54  D.  146. 

Judgment  should  not  be  entered  against 
garnishee,  unless  it  appear  affirmatively  that 
at  time  of  garnishment  defendant  had  cause 
of  action  aninst  garnishee  for  recovery  of 
legal  debt,  due  or  to  become  due,  and  such 
judgment  would  be  available  to  garnishee 
as  a  defense  against  any  action  aRerwards 
brouffht  against  him  on  debt  in  respect  of 
whicE  he  is  charged.  Jfmu  v.  WetL  95  D. 
879. 

Party  cannot  be  ehai;j;ed  as  garnishee  when 
bis  relation  to  trust  rand  u  such  that  he 
cannot  take  advantage  of  provision  in  Mary* 
land  law  which  gives  him  right  of  apoearing 
when  garnished,  and,  confessing  judgment 
for  amount  in  his  hands,  have  his  costs 
allowed  out  of  that  sum.  Coekeu  v.  Lester, 
71  D.  588. 

Trespasser  in  possession  of  another's  goods 
cannot  be  charged  ss  trustee  of  owner.  De- 
§pateh  Line  v.  Bellamy  Mfg.  Co,,  37  D.  203. 

It  seems  common  carrier  is  not  subject  to 
l^amishment  for  goods  in  actual  transit  at 
time  of  service  of  process.  Balee  v.  Chicago 
ste.  ^y  Co.,  50  R.  369. 

In  action  against  J.  S.  alone,  a  person  in- 
^•btod  to  partnership  ol  which  J*  &  it  a 
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member  is  not  liable  as  garaisheeu 
V.  Second  Nai,  Bank,  21  R.  407. 

10.  Agents  and  attorneys.  — Ow 
who  has  reoeived  bill  of  lading  and  imwakm 
of  goods  consigned  to  him  cannot  ba  chsifed 
as  trustee  of  consigner  until  he  kaa  aooeptad 
consignment  and  rooetvvd  goodau  Ona^  v. 
Shaw,  8  D.  142. 

f  Agent  should  be  retamed  as  nmisbee  si 
oods  attached  in  his  hands,     roa 
'ihe,  45  D.  126. 

Attorney  may  be  garnished  for 
his  hands  ooUected  for  exeentioB  dabtos. 
Mann  v.  Bt^ford,  37  D.  691.  Bat  mm  Bm- 
eock  V.  Collyer,  96  D.  730. 

Where  attcnmey  has  in  his  posafieiiiMi  fas 
collection  promissory  notes,  owned  in  pari 
by  judgment  debtor,  iatter's  intereat  tfaeieia 
may  be  seized  in  hands  of  garnishee  and 
sold  for  satisfaction  of  judgments  And 
after  notice  to  garnishee,  he  can  do  ao  act 
to  prejudice  of  seising  creditor.  WkHe  v. 
Bird,  96  D.  393. 

11.  Gorporationa,  and  HuAt  officers 
and  agents.  —  Co^wratioa  is  a  penoa 
within  meaning  of  Connectieat  statate,  and 
is  subject  to  foreign  attachment.  Kncx  v. 
Protection  /ns.  Co.,  25  D.  33. 

So  also  in  lUinois.  Mmeroi  Pohd  JL  E, 
Co.  V.  Keep,  74  D.  124. 

Treasurer  of  corporation  is  not  liable  te 
garnishment  on  debt  of  corporation,  as 
funds  of  corporation  are  not  at  hia  indi- 
vidual disposal.  Nernr  v.  O'JVbOm,  59  D. 
313. 

Directioa  by  oorporation  to  its  treasursr 
to  pay  money  to  defendant  in  attaefaineat 
sui^  as  mere  donation,  will  sabjeet  neitbat 
corporation  nor  its  treasurer  to  jipsniishinsBi 
lb. 

Insurance  oompsny  is  liable  as  ganushss 
or  trustee  of  insurad  after  loasb  though 
property  insured  was  exempt  front  attaob- 
ment.      Wooeter  v.  Page,  20  R.  128. 

Foreign  oorporation  doing  bnsiness  in  tbs 
state  may  be  samished  for  debt  dno  to  non- 
resident employee,  contracted  oatside  the 
state,  and  exempt  from  gamishmont  ia  stalt 
where  defendant  and  garniahee  reside.  Bmr- 
UngUm  etc.  B.  R.  Co.  v.  Thompeon,  47  R  497. 

Where  garnishment  process  is  served  opoa 
one  agent  of  corporation  while  property  is 
in  actual  possession  of  snother  a^jen^  if  Ut- 
ter delivers  property  to  one  aatiionaed  ts 
receive  it  betore  officer  served  can  with  rea- 
sonable diligence  notify  the  other,  oorporv 
tion  is  not  liable.  BcUee  v.  CJticago  ele.  Itf 
Co.,  50  R.  369. 

12.  Kanidpal  corportiona^  are  no* 
subject  to  garnishment  for  a  debt  to  a  citi- 
zen. MerreU  v.  CampbeU,  35  R.  785;  ^iira- 
ftam  V.  Fond  du  Lae^  82  D.  668. 

And  if  summoned  aa  gamiaheea,  they  msj 
properly  be  discharged  on  motioa  withool 

*  See  note  on  ramlshmenl  of 
rations,  IS  J).  9i»-W. 
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Ftmda  ia  bands  of  disbnning  officer  of 
BDiiici|»l  eofporation,  doe  to  offioen  of  oor* 
pontioii  for  ndaries,  are  not  rabjeot  to  at- 
tachment for  debts  owed  by  them.  Moyor 
de.  rf  BalAnmt  ▼.  Root,  63  D.  692;*  Me- 
LeUan  ▼.  Fom^  21  R.  276;  WaUaee  ▼.  Law- 
fff^,  23  R.  661;  Hawthorn  ▼.  8L  Louis,  47  D. 
141;  School  Diotriet  ▼.  Gage,  33  R.  421. 

Mnnicip&l  oonMMrations  are  not  inoladed 
b  prorisions  of  Maryland  act  of  1826»  which 
uthoriaes  attachment  to  be  levied  upon 
property  of  defendant  in  bands  of  any  "per- 
■on  or  persons  whatever,  corporate  or  sole." 
Reason  and  necessity  justify  oonstmotion  of 
thst  itatnte  which  excepts  sndi  eorporations 
from  its  operation.  Mojfor  etc  qf  BaUimore 
f .  Boot,  63  D.  692. 

Monictpal  corporation  is  part  of  state 
foremment,  exercising  delegated  political 
powers  for  pnblio  purposes,  and  role  which 
pivrents  attachment  from  being  levied  upon 
daim  of  one  state  officer  cm  fonds  in  hands 
d  another  applicable  to  its  payment,  applies 
vith  equal  force  to  officers  of  snoh  oorpora- 
tion.    7b. 

13.  Joint  or  Joint  and  lovoral 
debton.  —  One  of  two  or  mwo  joint  or 
joint  and  several  debtors  cannot  be  charged 
ai  tniitee,  nnlass  ihe  others  are  joined  with 
him  m  the  process,  as  a  general  nile.  Ladd 
V.  Bobr,  67  D.  36&. 

One  of  two  or  more  Joint  or  Joint  and  sev* 
ml  debtors  may  be  eharged  as  tmstee  on 
tnitoe  process  against  him  severally,  when 
it  mesrs  that  ho  will  not  remain  liable  to 
wf  debti  or  any  part  of  it^  a  second  time. 

14.  Jadgmont  debtors.  —  Judgment 
4ahtor  cannot  be  held  as  garnishee  of  jndg* 
Mat  creditor;  and  this  principle  applies 
vith  peculiar  force  to  judgments  recovered 
k  another  state.  8hkm  v.  Zimmerman,  66 
D.  26a  8.  P.,  TrmoMdffe  v.  Means,  39  D. 
K8;  Norton  t.  Winter,  62  D.  297;  American 
Aisi  V.  5MN0k  98  D.  365. 

I>Bbts  rednoed  to  judgments  may  be  at- 
tufaed  where  judgment  and  attachment  are 
is  nme  court;  but  such  a  case  must  be  dis- 
tingoisbed  from  one  where  the  judgment  and 
ittaehment  are  in  different  courts  of  same 
lUta.    Skipper  v.  Foster,  66  D.  406. 

Person  served  as  garnishee  is  not  charge- 
tUoaa  such  in  respect  to  judgment  recovered 
•pinat  him  in  a  state  court,  nor  is  he  charge- 
>^1«  in  respect  to  judgment  recovered  against 
him  in  a  United  States  court  in  another  ju- 
nxiiction,  tiiough  he  has  no  proper^  subject 
to  execution  in  jurisdiction  where  judgment 
i>  raeorered,  and  elsewhere  judgment  can 
^y  be  enforced  by  suit.  American  Bank  v. 
Akw^WD.  366. 

A  eecporatioB  of  Pennsylvania  recovered 
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judgment  there  against  J.  8.,  and  assigned 
it  in  good  faith  to  a  resident  of  that  atate. 
After  assignment,  but  before  J.  S.  had  notice 
of  it,  he  was  attached  in  New  Tork«  where  ho 
resided,  as  gamuhee  of  the  eorporation,  bv 
creditor  thereof,  and  adjudged  by  New  York 
eourt  liable  as  such  gamiAhee,  notwithstand- 
ing asaigment;  and  he  paid  to  attaching  cred- 
itor amount  of  his  mdebtedness  on  the 
jud^^ent.  Held,  1.  That  assignment,  being 
valid  in  Pennsylvania,  was  valid  ever^her^; 
2.  That  after  assignment,  eorporation  hsd 
no  attachable  interest  in  judgment;  Sl  That 
therefore  judgment  of  court  of  New  Yorkt 
which  had  jurisdiction  only  on  ground  of  at- 
tachment of  corporation  proper^,  was  void; 
and  4.  That  satisfaction  of  it  by  J.  8.  was  no 
bar  to  action  against  him  in  Pennsylvania 
by  assignee  of  judgment  NobU  ▼•  Thomp^ 
sonOaCo,,  21  R.  66. 

15.  Justice  of  the  poaco  is  liable  to 
garnishment  process  for  money  collected  by 
him,  and  service  of  such  process  npon  him 
affords  aufficient  excuse  for  not  paying  over 
such  money  to  person  for  whom  oolleoted. 
Clark  V.  Boggs,  41  D.  86. 

16.  Kakers  of  note*.*  — Maker  of  ne- 
gotiable note  cannot  be  charged  as  samishee 
of  payee  so  long  as  the  note  is  still  current 
as  negotiable  paper.  Bassftt  v.  Oarthioaite, 
73  D.  267;  Sheets  v.  Cultfer,  33  D.  593;  Old- 
ham V.  Ledhetter,  26  D.  690;  Dams  v.  Pass- 
lette,  62  D.  690. 

Unless  it  be  affirmatively  shown  that,  prior 
to  rendition  of  judgment^  notii  had  become 
due,  and  was  then  still  property  of  payee. 
Mhns  V.  H'est,  96  D.  379;  Carson  v.  AUen,  64 
D.  148;  BasseU  v.  Oarihwaite,  73  D.  257. 

One  of  makers  of  promissory  note  may  be 
charged  as  trustee  on  process  against  him 
separately,  when  one  of  plaintiffs  is  the  other 
maker  who  signed  as  surety.  Ladd  v.  Baksr^ 
57  D.  355. 

Maker  of  note  executed  and  made  payable 
in  Vermont  is  chargeable  as  trustee  of  payee  in 
trustee  process,  as  against  indoraee  who  fails 
to  notify  trustee  of  transfer  before  service  of 
process,  although,  by  laws  of  state  where 
payee  and  indorsee  reside,  promissory  notes 
are  excepted  from  operation  of  trustee  pro- 
cess.    Emerson  v.  Patridtje,  62  D.  617. 

Joint  judgment  against  maker  and  indorsee 
of  note,  as  garnishees  of  payee,  is  erroneous, 
it  seems,  in  any  aspect  of  the  case.  Davis  v. 
PawleUe,  62  D.  690. 

17.  Personal  representatives  and 
trustees.  — i^dministrator  ma^  be  garnished 
for  sum  in  his  hands,  which,  on  settlement, 
he  has  been  adjudged  to  pay  over.  Biehards 
V.  Origgs,  57  D.  240. 

Interest  of  joint  contractor,  in  hands  of 
trustee,  may  be  reached  by  foreign  attach- 
ment, although  effect  will  hie  to  sever  the  lia- 
bUity.     Whitney  v.  Munroe,  36  D.  732. 


M  ATTACHMBarr,  n,  2,  m,  1. 

For  Index  to  Kotos  te  Amerloftn  Doeltloiis  and  Amorloftii  Roports* 


Wh  t-Mt 


Tmstee  is  not  liable  in  imstee  process  to 
creditor  of  eetiui  que  trust  where  fund  is  de- 
Tised  to  him  in  tmst  to  manage  same  during 
life  of  the  cetttd  que  truat,  and  annually  to 
expend  income  and  so  much  of  principid  as 
necessary,  at  his  discretion,  in  maintenance 
of  eeatui  que  tnutf  where  such  trustee  has  in 
hand  interest  on  fund  which  has  never  been 
called  for.     Hinekley  ▼.  miUams,  48  D.  642. 

Funds  in  hands  of  trustee  appointed  to 
aell  properly  and  account  witti  court  cannot 
be  attachea;  but  this  rule  does  not  apply 
when  fund  has  been  distribnted  by  auditor, 
and  his  account  finally  ratified  by  order  or 
decree  directing  trustee,  with  funds  in  his 
hands  not  brouffht  into  court,  to  apply  same 
accordingly.     Cocke^  ▼.  Leister,  71  D.  688. 

Funds  in  hands  of  trustee  subject  to  con- 
trol of  court  cannot  be  attached.     Ih, 

Trustee  may,  when  garnished,  to  avoid 
multiplicity  of  suits,  avail  himself  of  objec- 
tion that  trust  fund  is  subject  to  control  of 
the  court.     He  need  not  plead  specially,  /ft. 

18.  Persons  owing  debts  not  yet  due 
or  payable.*  —  One  cannot  be  subjected  bv 
garnishment  to  pay  quantum  meruit  on  work 
already  performed  by  defendant,  as  he  has 
right  to  insist  upon  entire  performance  of 
wurk.    Smith  V.  Davis,  80  D.  390. 

Whether  garnishment  at  law,  in  Virginia, 
embraces  dents  existing  at  time  of  service, 
payable  in  future,  aucere,  BaiUmort  tic  R.  R. 
Co.  V.  Oallaghue,  66  D.  264. 

Attachment  issued  upon  debt  not  due  is 
void  as  against  creditors  whose  rights  are 
injuriously  affected  by  it.  Davis  v.  Bppinger, 
79  D.  184. 

Attachment  issued  on  debt  which  was 
equitably  due  is  valid.    /&• 

19.  Sheriffli,  and  other  public  odi- 
oers.  —  Sheriff  cannot  be  saruished  as 
debtor  of  plaintiff,  where  he  has  collected 
money  for  him  on  execution.  Marvin  v. 
Hawley,  48  B.  647;  Lightner  v.  Steinagel,  86 
D.  292. 

But  if  anything  arises  to  ohanffe  this  rela- 
tion from  an  official  to  a  personalobligation, 
he  then  becomes  amenable  to  such  process. 
Lightner  v.  Stemagd,  85  D.  292. 

Thus  a  sheriff  who  has  collected  money  on 
execution  for  which  creditor  may  maintain 
action  for  money  had  and  received  may  be 
held  as  trustee  under  trustee  process.  Hurl- 
hurt  V.  hicks,  44  D.  329. 

Money  in  the  hands  of  treasurer  of  board 
of  school  directors,  designed  for  payment  of 
teachers,  cannot  be  attached  in  action  aj^ainst 
a  teacher  on  debt  owed  by  him.  BulkUy  v. 
EckerU  46  D.  660 

An  Ohio  insurance  company,  desiring  to 
do  business  in  Virginia,  deposited  as  re- 
quired by  statute  securities  with  state  troas- 
nrer,  to  be  returned  by  him  when  company 
should  cease  to  do  business  in  that  state,  and 
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shonld  have  satisfied  its  liabtlitiai  ttiam. 
Company  subsequentlv  withdrew  iti  bos^ 
ness  from  Virginia  and  settled  its  liabilitisi 
there.  HM,  that  it  was  entitled  to  rroerre 
back  its  securities,  and  that  securities  m 
hands  of  treasurer  were  not  liable  to  attach- 
ment at  suit  of  an  niinois  creditor.  Malk 
V.  Andes  Insurance  Co.,  14  E.  147. 

IIL   What  mat   bs   Attachu>;   Kznn^ 

nous. 

1.   What  Fropertg  or  Interests  may  he  Memekti. 

20.  In  general  —  Construction  of  at> 
tachment  act  must  be  according  to  Endiik 
decisions  and  the  custom  of  l^ondon,  frosi 
which  it  is  derived.  Blair  v.  CcHsfty,  42  D. 
360. 

Process  operates  only  upon  sach  intereeti 
of  debtor  as  exist  at  time  it  is  served,  an4 
not  on  such  as  may  af  berwards  awe.    Arriug'      \ 
ton  V.  Screws,  49  D.  408.  i 

Attachment  can  be  levied  only  en  snch 
property  as  is  subject  of  levy  and  sale  un«ler 
execution.     Bohy  v.  Labuzan,  56  D.  237. 

Debt  on  which  suit  hss  been  instituted 
may  be  attached  in  a  proceeding  prosecuted 
in  same  court.     Ilitt  v.  Laeey,  3G  u.  440. 

Judgment  debt  in  court  of  reoord  is  not 
subject  to  garnishment  in  suit  in  justice's 
court.     OioSjtUer  v.  Cox,  60  D.  157. 

Creditor  cannot  always  attach  daim  b»> 
cause  claimant  mav  sue,  although  general 
rule  is  that  he  can  do  so.  Ma^or  etc.  rf  Bat- 
timore  v.  Root,  63  D.  692. 

Debt  dne  by  drawee  of  order  cannot  be 
reached  by  attachment  issued  by  ereditors 
of  drawer  after  delivery  and  presentation  si 
order.      Wheatley  v.  Strobe,  73  D.  522. 

Property  of  non-resident  in  hands  of  an> 
other  may  be  reached  by  earnishment,  prop- 
erty as  well  as  garnishee  being  within  juris- 
diction of  oonrlL  Molyneux  v.  S^mour,  71 
D.  662. 

It  is  only  debt  due  in  money  that  can  be 
garnished.  Debt  or  note  for  specific  articles 
cannot  be  garnished.  WfU  v.  Tyler,  90  U 
441. 

Sailors  in  mackerel  voyage,  in  absence  of 
contract  to  contrary,  are  neither  partners  in 
nor  part  owners  of  fish  caught;  they  ther^ 
fore  have  no  attachable  interest  in  catch  of 
voyage.      Leiois  v.  Chadbourne,  92  D.  668. 

rarty  has  no  attachable  interest  in  wood 
cut  by  him  on  farm  which  he  was  oocnpying 
under  contract  to  purchase  it,  contract  pro- 
viding that  he  might  cut  and  sell  wood  from 
farm,  and  after  reimbursing  himself  for  ex- 
penses, pay  over  to  owners  of  fann  tlw  ren- 
due,  if  any,  money  so  received  being  passed 
to  his  cremt,  in  part  fnlfilluient  of  contract. 
Provis  V.  Cheves,  98  D.  367. 

21.  Ohattels.  —  Hay  in  bam  may  be  at- 
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tached,  and  may  also  be  removed, 
sary  for  its  security.     Barrett  v.  White,  14 
D.  352. 
Stage-coach  is   liaUi^  altheogh   p^t  ol 
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are  hitched  on,  and  paosengen  en- 
bnt  not  Mated;  alao^  if  it  has  reached 
dartined  place,  though  two  passengers 
▼et  remain  seated,  in  expectation  of  beins 
taken  to  their  zesidenoes.  PoUer  y.  Bailt  15 
D.  226. 

CliAttel  is  not  liable  to  attachment  by 
cmditors  or  render  thereof,  where  it  was,  at 
time  of  flsle,  in  possession  of  bailee  who  de- 
dined  to  deliver  it  to  purchaser  until  time 
expired  for  which  bulment  wm  made,  al* 
thoagh  it  was  allowed  by  bailee,  before 
espirmtum  of  bailment,  to  go  back  into  poe- 
stMieiun  of  Tender,  but  without  vendee's 
kikoirladfe  or  ocosent.  Lvnde  y.  Mekfin,  34 
D.  717. 

Goods  contained  in  boxes  securely  fastened, 
BO  that  their  character  is  entirely  concealed, 
n^ien  deposited  with  third  person  are  not 
liidsle  to  attachment  by  orcUnary  process, 
Wt  nsay  be  reached  by  process  against  de- 
positary aa  trustee.  Hooper  y.  Day,  36  D. 
734. 

Under  writ  of  attachment  issued  against 
one. tenant  in  common  of  chattel,  officer  may 
seixe  npon  and  take  in  his  possession  the 
chattel.     Ifeald  v.  SargemU,  40  D.  694. 

Intoxieatinff  liquor,  held  by  one  who 
liaiflM  to  hold  it  for  lawful  purpose,  is  sub- 
)ect  to  attachment  for  his  debts,  like  other 
property,  and  may  be  sold  for  lawful  pur- 
pose, on  execution  against  him.  And  officer 
who  has  attached  it,  in  suit  against  owner, 
Is  not  precluded,  by  fact  of  its  being  intoxi- 
cating liquor,  from  justifying  such  attach- 
ment in  action  of  trover,  brought  by  owner 
sgainst  him.    NuU  v.  Wheeler,  73  D.  316. 

One  who  hires  piano,  with  agreement  that 
when  and  not  until  rent  amoants  to  specified 
■am  piano  should  become  his  property,  has 
BO  attachable  interest  before  payment  of  full 
sum;  question  whether  owner,  by  allowing 
hirer  to  remain  in  possession  as  ostensible 
owner,  is  estopped  mm  denyins  such  own* 
crriiip^  is  one  of  fact;  and  burden  of  proof 
of  non-fulfillment  of  conditions  of  sale  is  on 
owner.     Ocodellr,  Fairbrother,  34  R.  631. 

23.  Corporate  stock  and  property. 
—  Transfer  of  stock  to  hinder,  delay,  and 
defraud  creditors  is  void  as  against  creditors, 
and  stock  is  liable  to  attachment.  Beckmth 
w.  BwTOugh,  61  R.  392. 

Rolling  stock  of  railroad  is  subject  to  at- 
tachment^ and  to  be  applied  in  payment  of 
corporate  debts.  Boston  eU,  R.  B.  v.  OU- 
wort^  72  D.  336. 

23.   Bebt   due  defendant  in  plain- 
tiff's hands.  —  Foreign  attachment  may  be 
levied  on  debt  doe  defendant  in  plaintiff's 
own  hands.     Moyer  v.  Lobengeh,  28  D.  723. 
Such  attachment  is  not  defense  to  suljse- 
qaent  action  by  defendant  therein  to  recover 
attached    debt,  without   proof    other    than 
jadgment  in  attachment  suit  of  existence  of 
debt  on  which  attachment  issued.     lb, 
i'arty  may  attach  amount  of  judgment 
11.  P.  &— 29 
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affainst  himself.    Orayton  v.   VoeAt,  IS  D. 

24.  Debt  not  yet  dns,  or  contlB^ 
gent.* —  One  who  is  entitled,  for  services 
rendered,  to  receive  ten  thousand  bricks  out 
of  a  kiln  has  not,  prior  to  their  delivery  to 
him,  any  interest  tnerein  subject  to  attach* 
ment.     Brewer  v.  Smith,  14  D.  213. 

Debt  not  due  is  subject  to  garnishment* 
Mima  y.  Weit,  95  D.  379. 

Trustee  process  lies  only  for  debts  reoo?  • 
erable  by  defendant  against  trustee  at  law. 
Debt  contingent  upon  satisfaction  of  mort- 
gage not  satisfied  cannot  be  attached.  Hoyi 
v.  SwiA,  37  D.  586. 

Creditor  cannot  prevent  his  debtor  from 
gaining  by  his  daily  labor  a  support  for  him- 
self and  family.  Teeter  v.  fmiamt,  89  D. 
485. 

Creditor  may  attach  amount  due  to  hu 
debtor  for  labor  already  performed  by  him, 
and  he  may  also  attach  whatever  is  to  become 
due  upon  an  existing  contract  for  his  fntore 
labor;  but  debtor  cannot  be  compelled  to 
work  out  his  part  of  such  contract  so  as  to 
earn  promised  reward  for  exclusive  use  of 
creditor.     Ih. 

Garnishment  of  amount  due  defendant  for 
work  is  premature  when  mads  before  work 
is  completed.  WiUiama  r,  A.  A  K.  R,  R. 
Co.,  58  D.  742, 

Amount  to  be  paid  on  contingency  that 
certain  work  contracted  to  be  done  by  de- 
fendant will  be  well  performed  cannot  be 
garnished  in  action  against  defendant  before 
work  was  performed.     lb. 

26.  Grrowing  grass  and  other  crops. 
—  Standing  corn  and  potatoes  in  ground 
may  be  attached  if  ripe  for  harvest  Heard 
V.  Fairbanka,  38  D.  394. 

Growine  grass  is  not  subject  to  attach- 
ment.   Norrisv.  Wataon,  55  D.  160. 

26.  Iiegades  may  be  attached  in  hands 
of  devisee,  for  legatee's  debt^  if  they  are 
charged  upon  real  estate;  but  mere  petsonsd 
legacies  cannot  be  attached.  Woodward 
V.  Woodward,  17  D.  462;  ShewM  v.  Keen, 
30  D.  266. 

Legacy  devised  to  woman  before  marriage 
is  not  attachable  for  debt  of  husband;  where, 
therefore,  deceased  husband  bequeathed  to 
his  wife  interest  of  certain  sum  during 
her  life,  such  interest  is  not  liable  to  foreign 
attachment,  at  suit  of  creditor  of  her  second 
husband.     Robinson  v.  Woelpper,  29  D.  44. 

Interest  of  wife  in  legacy  in  administra- 
tor's hands  cannot  be  attached  for  debt  due 
from  husband.  Arrington  v.  Screwa,  49  D. 
408. 

27.  Money  in  custody  of  law  is  not  sub- 
ject to  attachment.  Bowden  v.  Schataell,  23 
D.  170. 

Money  received  b^  sheriff  on  execution 
cannot  be  attached  m  his  hands.    Dawaon 
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T.  ffoletmb,  13  D.  618;  *  PraKiM  t.  BUas,  24 
D.  631;  Blair  t.  (7an%  42  D.  360;  Marvin 
V.  Hawley,  43  D.  647;  Clumer  v.  WilUs,  66  D. 
414;  mu  T.  La  Crosie  etc  JL  B.  Oa.f  80  D. 
783. 

Money  may  be  attached  in  hands  of  officer, 
where  it  ia  residue  of  proceeds  of  goods  sold 
under  execution  and  remaining  due  defend- 
ant after  fully  satisfying  the  writ.  King  ▼. 
Moore,  41  D.  44;  Tueherr.  Atkinson,  34  D. 
660;  Langdon  ▼.  LockeU,  41  D.  78;  Pierce  ▼. 
Carleitm,  64  D.  405;  Lightner  ▼.  Stdnagel,  86 
I).  292. 

Bank  bills  may  be  attached  and  sold  un> 
der  ezecutioa  Spencer  t.  BlaisdeiL  17  D. 
412 

Money  in  specie  may  be  attached  and 
taken  on  execution,  as  well  as  other  prop- 
erty.     Sheldon  r.  Boot,  28  D.  266. 

Money  in  specie  paid  over  to  assignee 
under  fraudulent  assignment  may  be  4it- 
tached  as  property  of  assignor,     lb. 

Treasury  notes  of  the  United  States,  in 
possession  of  defendant,  are  subject  to  at- 
tachment.   State  T.  Lawson,  46  D.  293. 

Money  belonging  to  absconding  debtor  in 
the  hands  of  clerk  of.  court  of  equity  under 
decree  for  sale  of  land  for  purposes  of  parti- 
tion may,  after  order  of  distribution,  be  at- 
tached, and  elerk  garnished  by  debtor's 
creditors,  under  statute  of  North  Carolina. 
OaUher  t.  BaUew,  69  D.  763. 

Attachment  cannot  fasten  on  funds  in 
bankers'  hands  for  which  certificates  of  de- 
posit have  been  issued.  McMiUan  v,  Bieh' 
mrde,  70  D.  665. 

Check  of  third  person,  payable  to  order  of 
supposed  trustee,  is  not  attachable  by  trus- 
tee process.  It  is  not  money,  goods,  effects, 
or  credits,  iu  sense  of  statute.  Hancock  ▼• 
CoUyer,  96  D.  730. 

Money  deposited  with  clerk  of  court,  in 
pursuance  of  law,  in  place  of  undertaking 
on  appeal,  is  liable  to  attachment  by  third 
person  against  depositor.  Dunlop  t.  Patter^ 
itm  Fire  ins.  Ob.,  dOR.  283. 

H.  loaned  money  to  P.  at  usurious  rate, 
and  after  usury  was  oonsummated,  U.,  witli 
intent  to  defraud  his  creditors,  couTeyed 
land,  without  consideration,  to  G.,  who,  in 
turn,  at  H.'s  request,  conveyed  it  to  J.,  the 
son  of  H.,  also  without  consideration.  Sub- 
sequently P.  sued  H.  for  excess  of  interest, 
obtained  judgment,  and  levied  upon  land. 
Thereupon  J.  conveyed  it  to  M.,  a  bonadde 
purchaser,  for  valuable  consideration,  neld, 
that  purchase*money  in  J.'s  hands  was  at- 
tachatile  under  P.'s  judgment.  Heath  v. 
Page,  3  R.  533. 

d8.  Kortgaffee's  interests. — Interest 
of  mortgagee  of  lands  is  not  liable  to  at- 
tachment or  sale  on  execution  prior  to 
foreclosure.  Brown  v.  Bates,  92  D.  613; 
ColwmJbia  Bank  v.  Jacobs,  81  D.  792. 

*  Attachment  of  money  in  officer's  bands,  see 
note,  6&  D.  SM,  acu 
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d9.  Negotiable  iziBtrumesLta.*— He- 

tiable   securities    may    be    attached    ss 
'  money  due  to  defendant  *  ia  SKttecfamsai 
Skinner  v.  Moore,  30  D.  155. 

Negotiable  notes  may  be  attadied  by 
actusi  seizure  or  by  usual  method^  in  hands 
of  person  holding  them  as  yioperly  of 
debtor.    SheeU  t.  Culver,  33  D.  59a 

Debt  evidenced  by  note  payable  to  ordsr 
may  be  attached;  but  plaintiff  in  order  to 
recover  judgment  against  garnishee,  must 
show  that  defendant  was  stUl  holder  of  the 
note.    ScoU  v.  HiO,  22  D.  462. 

Creditor  of  pa^ee  of  note  has  no  ri^t  Is 
control  appropriation  of  its  prooeeds  aflsr 
assignment  thereof  by  such  payees  Oldkom 
V.  Ledbetter,  26  D.  690. 

Negotiable  paper  is  not  subject  to  gamnh- 
ment  before  maturity.  Hubbard  t.  WH' 
Hams,  55  D.  66. 

Whether  notice  to  one  joint  and  several 
maker  of  promissory  note  ia  notioe  to  sU, 
where  there  are  two  or  more,  there  is  no 
general  rule.  It  is  necessary  in  each  par- 
ticular case  to  look  for  reason  of  requiring 
notice,  and  purpose  to  be  anawered  by  xL 
AyoU  T.  Smith,  9i  D.  429. 

Ground  for  requiring  notice  of  transfer  of 
negotiable  papur  to  protect  such  paper  from 
trustee  process  is  to  prevent  frandoleDt 
transfers,  and  transfers  made  after  attach- 
ment under  pretense  that  they  were  made 
before,    lb. 

Notice  to  one  joint  and  several  mako*  of 
note,  where  there  are  two  or  more^  and  prior 
to  service  of  trustee  process  upon  him,  is 
such  notice  as  to  satisfy  statute,  requiring 
notice  of  negotiation  '*to  be  given  to  the 
maker  "  before  service  of  trustee  pirooess  on 
him,  etc;  and  will  protect  debt  from  a^ 
tachment  by  trustee  process  when  in  hands 
of  bona  fide  assignee,  for  value.     /&. 

80.  jProceeos  of  inanrance. — Unad- 
justed loss  on  policy  may  be  reached  by 
foreign  attachment.  Kno»  v.  Prolaetkm  Ins, 
Co.,  25  D.  33. 

Goods  retained,  by  agreement  of  partis^ 
in  possession  of  vendor,  who^  previous  to 
sale,  has  obtained  insurance  thereon,  whieh 
he  held  as  collateral  security  for  balance  of 
purchase-money  due,  may  be  treated,  ia 
favor  of  creditors  of  vendor,  as  ahaolBte 
property  of  vendor,  who,  as  against  in- 
surance companies,  is  owner  to  extent  of 
unpaid  purchase-money,  and  whose  interest 
to  this  extent  in  insurance,  goods  having 
been  destroyed  by  fire,  is  subject  to  attaeh- 
ment  by  creditors.  Noraross  t.  Immsrants 
Cos.,  55  D.  571. 

Policy  of  life  insuranoe,  payable  to  legal 
representatives  of  insured,  is  not  subject  ts 
attachment  during  his  life.  Da^  v.  Nem 
England  Ltfe  Insuramee  CompattM,  56  B. 
297. 

*  Garni stament  of  money  dae  on  nesoClabIs  ^ 
strumonts,  see  note,  66  P.  66-70;  eod  sesim  ML 
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81.  Property  pledged,  or  held  as  se- 

cnrity.  —  Chattel  pawned  or  mortgaged  is 
aot  liable  to  attachment  in  an  action  against 
pawner  or  mortgagor.  BadUxm  T.  Tvdber, 
U  D.  a02;  Jeimmg$  v.  Mcliroy,  48  R.  61. 

Mortgagor's  interest  in  chattels  mortgaged 
csn  be  seized  npon  attachment*  if  at  all,  only 
vhen  mortgagor  has  possession  by  agreement 
with  mor^agee,  and  oefore  condition  broken, 
■ad  it  would  seem  not  even  in  that  case. 
ransoAitf  T.  ThUU,  61  D.  480. 

Statnte  anthorizing  sale  of  interest  of 
ple«Igor  or  mortgagor  on  execution  does  not 
iothorise  attachment  of  snch  interest.  76. 
CoUateral  aecnrity  pledged  bona  fide  for 
payment  of  a  debt  cannot  be  garnished  at 
rait  of  other  creditors  of  pledgor.  Hall  y. 
Page,  48  D.  835;  Wmdow  t.  Fletcher,  66  R. 
122. 

Prooesi  of  garnishment  doe*  not  reach 
cotton  in  han£  of  garnishee  on  which  gar- 
nishee has  made  adTanoea.  R<>by  ▼.  Labman, 
KD.237. 

82.  Property  taken  firom  prisoner  in 
criminal    caae.  —  Attachment  cannot  be 


levied  on  property  delivered  to  officer  by 
penoa  arrested  for  larceny  of  other  prop- 
crty,  while  it  remains  in  the  officer's  handa 
Mwrk  ▼.  Pttmiman,  74  D.  675;  Commerdal 
ixcL  Bank  r.  MeLeod,  64  R.  36.  Contra, 
Ba/enyder  t.  Lee,  24  R.  733. 

Attachment  of  property  taken  by  officer 
from  person  of  one  arrested  for  commission  of 
crime  is  Toid,  if  the  officer  takes  the  property 
■imply  for  purpose  of  getting  possession  of 
it,  ao  that  he  might  attach  it  on  writs  which 
he  then  held  or  expected  to  receive;  but  if 
he  takes  it  in  good  faith,  to  secure  safe- 
keeping of  prisoner,  an  attachment  of  it  by 
him  on  writ  whidh  tiien  comes  into  his  hands 
ii  Tslid.    Cloemm  t.  Mcrruon,  93  D.  469. 

Presamption  should  be  that  officer  acted 
in  good  faith  in  such  a  ease,  if  there  is  no 
tfidenoe  on  questioo,  or  eyidence  is  equally 
bsluieed,  although  facts  should  be  submitted 
to  joiy,  who  should  find  upon  preponderance 
of  ill  the  evidence,    lb, 

88.  Property  vested  in  receiver.* — 
After  appointment  of  receiver  no  attach- 
oient  can  be  levied  upon  goods  and  effects  of 
which  he  has  been  appointed  receiver,  in 
Mislf  of  creditor  of  their  original  owner. 
Ba^edm  r.  Bank  qf  Wiatxmsin,  39  D.  275. 

Fond  in  receiver's  hands  is  not  attachable, 
bsing  rabject  to  order  of  court,  and  in  cus- 
tody ef  Uw.  Adama  ▼.  HaskelL  66  D. 
491. 

84.  Beal  property.  —  Levy  of  domestic 
ittschment  on  land  is  void.  Bovce  v.  Owewi, 
13  D.  711. 

Debtor  has  no  attachable  interest  in  lands 
which  he  has  verbally  sold  to  third  person, 
wd  who  has  gone  mto  possession  and  ob- 
tsined  title  by  decree  of  court  based  upon 
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such  verbal  purchase.     Thadotr  v.  Ckotmbm% 
42  D.  431. 

Vendor  of  land  who  has  executed  a  de- 
fective deed  therefor,  which  has  not  bees 
recorded,  still  has  interest  therein  capable 
of  beiuff  attached;  and  if  land  is  attached 
and  sold  as  his  property,  innocent  purchaser 
without  notice  takes  a  good  title.  Paine  v. 
Moortland,  46  0.  686. 

80.  Remainders. — Estate  in  remainder, 
in  real  or  personal  estate,  is  propertj^  and 
subject  to  attachment  for  payment  of  debta 
Lockwood  V.  Nye,  68  D.  73. 

80.  Trust  funds.  —  Funds  in  hands  of 
trustee  in  equity  are  not,  as  a  general  rule, 
liable  to  attachment  and  condemnation  until 
share  of  debtor  has  been  ascertained  by 
statement  of  trustee's  trust  and  settlement 
of  his  final  aocount.  Oroome  v.  LewU^  87  D. 
663. 

This  rule  is  not  intended  as  a  device  for 
benefit  of  debtors,  nor  to  protect  their  inter- 
est in  tmst  funds  from  appropriate  reme- 
dies of  creditors,  and  is  only  applied  where 
existing  facte  and  circumstances  justify  it, 
and  will  never  be  applied  after  there  has 
been  final  account  and  order  to  trustee  to 
pay  accordingly,     lb. 

Attachment  against  funds  in  charge  of 
trustee  may  be  issued  and  laid  in  his  hands 
before  settlement  of  his  accounts  and  ascer- 
tainment of  share  of  the  debtor,  but  it  is  not 
effective  so  as  to  subject  fund  to  condemna- 
tion until  after  settlement  of  such  account. 

Attachment  before  final  account  will  be 
good,  if  at  any  time  l)efore  trial  or  judgment 
share  of  fund  in  hand  belonging  to  debtor  is 
ascertained  by  final  account     lb. 

Process  of  attachrrjent  or  garnishment, 
when  pursuing  credits,  unlike  ordinary  suits, 
does  not  necessarily  relate  back  to  service  of 
writ,  but  may  stand  on  state  of  facts  appear- 
ins  at  the  time.    lb. 

Money  held  in  fiduciary  capacity,  but  de- 

Eosited  by  holder  to  his  general  account  in 
ank,  still  belongs  to  other  party,  and  can- 
not be  garnished  or  attachea  for  depositor's 
debt  incurred  before  such  deposit.  MorriU 
V.  Raymond,  42  R.  167. 

87.  Wife's  property.  —  Wife's  articles 
of  apparel  and  ornament  owned  by  her  before 
marriage,  except  necessary  wearing  apparel, 
are  liable  to  attachment  for  debts  oi  her 
husband.     HanUm  v.  Thayer,  1  D.  1. 

2.    What  may  be  Claimed  as  BxempL 

88.  Horse  required  for  use. — Horse 
is  exempt  from  attachment  when  reasonably 
required  for  use,  at  or  within  reasonable 
time  after  levy,  and  this  is  a  question  of 
fact.     Jaquith  v.  ScoU,  66  R.  476. 

Colt  not  exceeding  statutory  value  is 
exempt  from  attachment  when  debtor  owns 
neither  oxen  nor  horses.  Kennedy  T.  Brod' 
bury,  92  D.  672. 
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89.  HouMhold  fumitare.  —  Property 
is  exempt  as  household  furniture  from  attach- 
ment by  trustee  process,  where  principal 
debtor  had  former^  been  hotel-keeper,  and 
had  used  property  m  that  business,  and  per- 
mitted his  successor  in  hotel,  the  trustee,  to 
rtse  it  in  same  business,  property  consisting 
of  five  carpets,  five  dozen  knives  and  forks, 
•even  large  lamps,  twenty  sihall  lamps,  two 
fluid  cans,  five  pails,  twelve  tumblers,  eigh- 
teen ffoblets,  and  a  few  other  articles  of 
household  furniture.  Clark  ▼.  Averittt  16  D. 
131. 

40.  Salary  or  wages.*  —  Salary  or 
wages  due  officer  or  servant  of  municipal 
corporation  is  not  liable  in  hands  of  such 
corporation  to  attachment  or  garnishment  at 
suit  of  creditor  of  such  officer  or  servant. 
Memphis  r,  Laski,2i'BL2l5n;  WaUaoev.Law- 
yer,  23  R.  661 ;  McLtUan  v.  Young,  21  R.  276; 
Rodman  ▼.  MusaeUman,^  R.  721. 

Salary  of  teacher  employed  in  public 
school,  and  paid  by  citv,  is  not  attachable 
by  trustee  process  while  in  hands  of  city 
officials,  whose  duty  it  is  to  pay  it.  High- 
tower  V.  SUxUm,  21  R.  273. 

Statutory  exemption  from  garnishment  of 
wages  for  eixty  days'  services  of  employees, 
heads  of  families,  extends  to  non-resident 
employees.  Wrighi  v.  Chicago  tic,  M,  R.  Co,, 
66  R.  747. 

41.  Tools  or  implements  of  debtor's 
occupation. — Violin  and  bow  of  debtor 
are  exempt,  if  his  sole  business  is  that  of 
musician,  as  member  of  military  and  quad- 
rille band,  and  he  obtains  most  of  his  sup- 
port by  playing  upon  his  violin,  provided 
value  of  all  his  musical  instruments  is  less 
than  one  hundred  dollars.  Ooddard  v.  Chaffee, 
79  D.  796. 

Debtor  who  is  both  musician  and  tinner, 
and  who  supports  himself  by  playing  comet 
and  working  at  trade,  is  entitled  to  exemp- 
tion from  attachment  on  comet,  if  value  of 
same  and  his  tinner's  tools  is  less  than  one 
hundred  dollars.     Baker  v.  Willis,  26  R.  61. 

Milliner's  dock,  stove,  screen,  pitcher, 
and  table-cover  are  exempt  under  Massachu- 
setts Genoral  Statutes,  chapter  133,  section 
32,  clause  5,  if  they  are  necessary  to  her 
business,  are  in  actual  use,  and  do  not  ex- 
ceed one  hundred  dollars  in  value.  Woods 
V.  Keyes,  92  D.  766. 

Question  is  one  of  fact  for  jury  whether 
articles  are  "necessary"  for  carrying  on 
milliner's  business  under  that  provision. 
Id, 

Printing  types  and  forms  are  not  "  tools  " 
necessary  for  trade  or  occupation  of  printer, 
within  intent  of  statute,  and  are  not  exempt 
from  attachment  and  sale  on  execution. 
Da^forth  V.  Woodward,  20  D.  631. 

Portable  machine,  called  a  bill  and  jenny, 
nsed  for  spinning  and  manufacturing  cloth, 
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is  not  exempt  from  attachment  sod 
tion.     KiUrnrn  v.  Demming,  21  D.  543. 

Under  statute  exempting  from 
implements  of  debtor's  trade,  horass  sad 
carts  of  one  engaged  in  cartinff  ooal  are  sot 
exempt.     Enseoe  v.  Dunn,  26  R.  430. 

Whether  physician's  wagon  mad  hsmea 
are  "tools  oi  lus  occupation,"  exempt  fn»ii 
attachment,  is  a  mixed  question  of  law  and 
fact     Richards  v.  Hubbard,  47  R.  188. 

4d.  Wearing  ftppsrel  —  wmtch.  — 
Cloth  cut  into  shape  for  coat  is  exempt,  al- 
though it  may  not  be,  at  time,  in  oonditioa 
to  be  worn.     Ordway  v.  Wilbur,  33  D.  663. 

Trunk,  cabinet-box,  and  breastpin  are  nol 
exempt  as  household  fumitare  and  weariag 
apparel  necessary  for  debtor  and  his  family, 
under  New  Hampshire  statute.  Tosbus  v. 
Pratt,  66  D.  726. 

Officer  has  no  right  to  attach  oo  mesne 
process  articles  worn  on  person  of  debtor  as 
part  of  his  dress  or  appcurel  at  timo  attach- 
ment is  made,  or  then  in  his  actnal  mannal 
possession  and  use.  Mad:  t.  Parts,  69  0. 
267. 

Watch  which  debtor  is  wearing  on  his 
person  is  not  liable  to  attachment,  and  offi- 
cer who,  on  its  being  handed  to  him  to  look 
at,  severs  it  from  the  owner^s  person  by 
forcibly  breaking  silk  guard  to  which  it  is 
attached,  and  which  passes  around  his  neck, 
is  trespasser  a6  initio,  and  liable  for  value  of 
watch,    lb. 

Watch  BO  unlawfully  taken  by  officer  can- 
not be  held  under  writ,  althongii  it  vranMi 
have  been  liable  to  attachment  if  it  had  been 
tAken  by  officer  when  not  connected  with 
debtor's  person.     lb. 

48.  waiver  of  rigbt  to  claim  exemp- 
tion. —  Agreement  by  laborer  to  waire 
proviso  of  statute  exempting  wa^  froa 
attachment,  embodied  in  dote  signed  by 
him,  is  void.     Finnstone  v.  Mack,  88  D.  507. 

Constitutional  exemption  of  wages  from 
garnishment  may  not  be  waived  as  to  all 
future  wages.     Oreen  v.  Watson,  58  K.  479. 

Privilege  of  claiming  articles  as  exemfjt 
from  attachment  is  not  waived  by  debtor  t 
neglect  to  claim  them  when  attached  by 
officer,  if  tiiey  are  plainly  distinffutahshls 
as  articles  which  are  exempk  Woods  v. 
Keifes,  92  D.  765. 

IV.  Procedure 
I.  Procuring  an  AttadrntenL 
44.  Neoeeaity  of  an  affidavit.  ^At- 
tachment against  non-resident  debtor,  under 
act  to  abolish  imprisonment  for  debt,  rosy 
issue  without  any  affidavit;  and  affidavit 
made  in  snch  proceeding  is  extrajudicial. 
But  plea  must,  in  such  a  case,  show  th&t 
debtor  was  non-resident,  and  that  plainbfl 
in  attachment  was  his  creditor;  and  aa 
averment  that  justice  issued  attachment  oa 
affidavit  of  these  facts  will  not  avaiL  Ffli 
EUen  V.  Hursi,  41  D.  14A. 
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Where  attachment  isflQed  without  author- 
Hy  of  prerions  order,  and  plaintiff  made  no 
affidavit  of  facts  neoeeaary  to  authorixe 
granting  of  an  order,  and  bond  required  by 
Uw  waa  not  fiinmhed,  it  is  a  mere  nullity. 
Endn  ▼.  Commercial  etc  Bank,  48  D.  447. 

Affidavit  for  attachment  forms  material 
put  of  record,  and  judicial  notice  will  be 
taken  of  it  by  oonrk  Uaplea  ▼.  Tunis,  53 
D.  779. 

45.  Before  whom  takezL  —  Affidavit 
for  attachment,  made  before  notary  of  an- 
other state  is  good  in  Illinois,  if  notary  states 
in  his  oertificata  that  he  is  authorised  to  ad- 
minister oatha.  Mmeral  Point  R,  R.  Co.  v. 
Keep,  74  D.  124. 

Affidavit  for  attachment  made  before 
notary  in  county  in  which  suit  is  brought 
need  not  be  antheuticated  under  his  seal.  Sut 
if  oath  is  made  in  any  other  county  than  one 
where  suit  is  pending,  or  if  it  is  made  out 
of  state,  official  character  of  officer  before 
whom  it  is  made  must  be  proved.  Dyer  v. 
^fist,  74  B.  73. 

46.  Its  sufflciezLcy.  —  Attachment  is 
void,  when  i^davit  faiU  to  state  facts  and 
cireamstancea  showing  that  defendant  had 
•sn^ed,  or  was  about  to  remove  his  prop- 
erty from  oonnty  with  intent  to  defraud 
his  ereditora.  JITttter  ▼.  Brinkerhqf,  47  D. 
242. 

Affidavit  for  attachment  resting  on  in- 
formation and  belief  of  attaching  creditor 
or  his  agent  is  insufficient.  Affidavit  must 
state  positively  both  indebtedness  and  non- 
residence  of  defendant,  and  information  and 
belief  cannot  supply  place  of  positive  allega- 
tioQ  as  to  either.    Dyer  v.  F&O,  74  D.  73. 

Ground  upon  which  attachment  is  asked 
nay  be  stated  in  affidavit*  in  language  of 
itatute,  without  specifying  more  particu- 
larly facts  intended  to  be  alleged.  Any 
■dditional  facts  stated  than  those  required 
&ra  snrplusage.  Reyburn  v.  BrackeU,  83  D. 
457. 

Affidavit  which  states  that  defendants 
"are  JQstly  indebted"  to  plaintiff  in  certain 
nm,  npon  express  contract,  but  which  fails 
to  atate  that  such  indebtedness  is  "due," 
does  not  comply  with  Michigan  Compiled 
Uwi,  chapter  140,  section  2.  CroM  v.  Mc- 
Maeken^VlD.  203. 

Affidavit  which  states  in  alternative  two 
Kparate  grounds  of  attachment  is  bad,  and 
attachment  issued  thereon  will  be  set  aside. 
And  affidavit  that  avers  that  defendant  **  has 
aeiigoed,  secreted,  or  disposed  of,  or  is  about 
to  anign,  secrete,  or  dispose  of,  his  prop- 
'«rty,  witii  intent  to  delay  or  defraud  his 
creditorsy"  states  two  separate  grounds  in 
alternative.     GtiOe  v.  McNanny,  100  D.  244. 

Affidavit  set  forth  that  affiant  had  reason 
|o  believe,  and  did  believe,  that  defendant 
"hw  assigned,  or  is  about  to  assign,  any  of 
bu  propertv  with  intent  to  defraud  his  credi- 
^"^foUowmg  words  of   statute:  iield. 
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that  perjury  could  not  be  assigned  on  tht 
affidavit,  and  that  it  was  therefore  insuffi* 
cient.    MiUer  v.  Munson,  17  R.  461. 

Defects  in  affidavit  do  not  render  judg- 
ment void,  but  are,  at  most^  error  only. 
Skinner  v.  Moore,  30  D.  155. 

Effect  of  affidavit  being  defective  in  not 
statins  cause  for  which  attachment  issued, 
though  proper  in  form,  is  to  vitiate  tiie  sals 
and  render  it  void.  Maplee  v.  Ihinit,  53  D. 
779. 

47.  Necessity  of  a  bond  or  under- 
taking^. —  Statute  authorizing  attachment 
of  projpert^  of  non-resident  without  an  on- 
dertakmg  is  constitutionaL  Mareh  ▼.  Steele^ 
31  R.  406. 

48.  Formal  requisites  of  Uie  writ.  — 
Writ  of  attachment  must  be  under  seal  of 
court     Foet  v.  IseU,  61  D.  117. 

Seal  oannot  be  supplied  by  amendment. 
lb. 

Writ  of  attachment  containing  danse  of 
summons  is  not  nnllitv  because  made  return- 
able to  wrong  term  of  court,  but  is  voidable 
merely.    Bank  qf  Mo.  v.  Matson,  72  D.  20S. 

49.  Sufficiency  of  the  writ.  —  Attach- 
ment of  all  a  debtor's  right,  titie,  and  inter- 
est in  and  to  any  real  estate  in  ooun^  of 
Penobscot  is  sufficiently  definite  to  hold  all 
his  real  estate  in  the  oounty.  Roberte  ▼. 
^otime,  39  D.  614. 

One  ground  of  attachment  is  sufficient  ts 
maintain  writ  that  has  been  issued  on  two 
grounds.  If  one  ground  is  proved  and  the 
other  cannot  be,  writ  will  be  upheld.  Tucker 
V.  Frederick,  75  D.  139. 

50.  Issuing  the  writ.  —  Auxiliary  pro- 
cess in  nature  of  ancillary  attachment  must 
issue  from  and  be  returnable  to  court  in 
which  original  suit  is  pending.  leaacke  ▼. 
Edwarda,  46  D.  86. 

If  affidavit  is  sufficient  under  statute,  act 
of  ff  ran  ting  attachment  becomes  ministeriid, 
and  is  properly  performed  by  clerk  of  court. 
Reyburn  v.  BradeeU,  83  D.  457. 

Clerk  is  bound  to  issue  writs  of  attach- 
ment in  order  in  which  they  are  demanded; 
but  if  party  who  makes  prior  demand  is  not 
in  attendance  to  receive  his  writ  when 
ready,  clerk  is  not  bound  to  delay  issuing  of 
other  writs  against  same  part^  which  may 
have  been  demanded  in  mean  time.  Lkk  v. 
Madden,  95  D.  175. 

Clerk  is  bound  to  issue  attachment  to  next 
oomer,  after  having  prepared  for  delivery 
writ  first  demanded;  and  if  in  such  case 
first  comer  is  not  present  to  receive  his  writ 
when  prepared,  and  next  comer  obtains  his 
writ  first,  and  thus  acquires  priority,  clerk 
is  not  liable  for  loss  sustained  thereby  to 
first  comer.    /  b. 

Clerk  is  guilty  of  technical  breach  of  offi- 
cial duty  in  first  issuing  writ  of  attachment 
secondly  demanded;  but  if  he  has  writ  first 
demanded  prepared  and  ready  for  delivery 
when  it  is  called  for,  he  is  not  liable  for 
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damaffea  sustained  by  first  party  becauaa 
eecoud  obtains  first  levy.     lb. 

51.  Amending  the  affldayit  or  writ.* 
—  Affidavit  for  attachment  may  be  amended 
upon  motion,  and  it  is  not  error  to  permit  it. 
Maples  V.  Tunia,  53  D.  779. 

Writ  of  attachment  cannot  be  amended 
when  so  materially  defective  as  to  be  devoid 
of  essential  requirements  to  give  it  validity 
and  force.    Bcu-ber  v,  Svoan,  61  D.  124. 

Attachment  may  be  amended  by  correct- 
ing plaintiflb'  names  from  Wright  and  Brown 
to  Wiffht  and  Brown,  and,  as  amended,  has 
preceoence  over  junior  writs  levied  prior  to 
amendment.     Wight  ▼.  Hale,  48  D.  677. 

Writ  of  attachment  cannot  be  rightfully 
altered,  after  service  thereof  has  been  made, 
by  insertion  therein  of  direction  to  summon 
certain  person  as  trustee;  and  there  can  be 
no  rightful  service  of  writ  after  such  alter- 
ation.    Brown  ▼.  Nealt,  80  D.  53. 

02.  Second  application.  —  In  taking 
oat  new  attachment,  original  writ  being 
abandoned,  it  is  necessary  it  should  be.  ac- 
oompanied  with  all  formalities  requisite  to 
give  it  validity  as  separate  and  distinct  pro- 
oeeding;  neither  oath,  order,  nor  bond  upon 
which  first  attachment  issued  can  be  called 
in  aid  of  second*  £inom  T.  Com,  S  R»  S. 
Bank  48  D.  447. 


S.  Strtke;  Levy;  and  Custody  qfthe  Property, 
a.  In  GeneraL 

58.  Notice  to  principal  defendant  — 
oapiaa.  '—  Attachment  of  property  and  no- 
tice  to  party  are  different  thmgs;  and  cir- 
onmstance  that  officer  is,  by  same  process, 
commanded  to  attach  and  to  give  notice  does 
not  alter  this  fack  Oilman  v.  Titompson,  34 
D.714. 

Where  return  of  attachment  does  not 
show  personal  service,  court  may  order  no- 
tice to  be  given  in  any  manner  recognized  by 
law,  since  it  already  has  jurisdiction,  and 
judgment  rendered  by  it  after  notice  given 
by  publication  is  not  void.     lb. 

In  trustee  process,  notice  to  creditor  of 
trustee  need  not  be  given.  McAlUsUr  ▼. 
Brooks,  38  D.  282. 

Attachment  has  no  validity,  under  Mary- 
land act  of  1795,  chapter  56,  unless  there  be 
issued  with  it  a  capias  against  defendant, 
and  declaration  or  short  note  stating  plain- 
tiff's cause  of  action  be  filed,  and  copy 
thereof  sent  witli  writ,  to  be  set  up  by 
sheriff  at  court-house  door.  Stone  v.  Ma* 
gruder,  32  D.  177. 

Garnishee  may  raise  objection  that  oapias 
was  not  issued,  nor  short  note  set  up,  as  re- 
^nired  by  statute;  and  he  may  do  so  even 
after  he  has  pleaded  to  attachment  and  issue 
has  been  joined  on  his  pleas.    lb. 

Judgment  in  oonnty  court  will  be  arrested 


*  See  note  on  amendments  in  attachment,  <1 
0.126-ltL 


for  any  substantial  defect  in  proceedings  bf 
attachment  under  this  law.     Ih, 

54.  Service  on  garnishee  or  tnutM 
— Service  of  garnishment  on  one  member  df 
firm  indebted  to  defendant  in  execotioo  U 
notice  to  all  members  of  firm,  and  sucL  bra 
as  garnishee  is  not  discharged  from  liabQitj 
to  executioD  creditor  by  reason  of  paymeot  of 
debt  to  debtor  by  partner  who  was  ignoTAOt 
of  service  of  garnishment.  Stale  v.  Limy 
toeaver,  75  D.  757. 

Word  ''process,**  when  used  in  law  rela* 
tive  to  service  of  writs,  is  sufficiently  com- 
prehensive to  include  attachment  or  garnish- 
ment. Boyd  ▼.  Chesapeake  etc.  CamU  Co.,  79 
D.  646. 

55.  Kaking  the  levy,  generally.*— 
Attachment  proceedings  to  be  valid  must  lie 
supported  by  legal  seizure  of  property  levied 
on,  and  due  advertisement  thereof.  Consta- 
ble has  no  authority  to  make  sach  seiznrs 
unless  specially  authorized,  and  seizure  made 
by  him  without  being  so  authorized  renders 
whole  proceedinffs  a  nullity.  Washiaglom  v. 
Sanders,  21  D.  336. 

Breaking  open  outer  door  of  dwelling-hoose 
against  prohibition  of  owner,  for  avowed  pur^ 
pose  of  levying  attachment  on  owner's  goods 
therein,  renders  attachment  void,  ildey  v. 
SichoU,  22  D.  425. 

Attachment  issued  as  provisional  remedy, 
under  code  in  New  York,  authorizes  shenff 
to  seize  any  property  which  defendant  has 
disposed  of»  m  any  manner,  with  intent  to 
defraud  creditors.  Bmckey  v.  Stryber^  84  D. 
324. 

Attachment  or  levy  is  void,  if  officer  un- 
lawfully gets  possession  of  debtor's  property, 
and  then  attaches  it  on  mesne  process^  or 
levies  upon  it  on  execution.  Chsmm  ▼.  Jfer- 
riaon,  93  D.  459. 

To  constitute  valid  attachment  levy,  officer 
must  do  such  acts  as  that  but  for  protectioa 
of  writ  he  would  be  liable  in  trespass  there- 
for.    AlUn  V.  McCalla,  96  D.  56. 

56.  Sufficiency  of  the  levy.  —  Distress 
of  debtor's  property  is  indispensable  in  at- 
tachment suits,  in  order  to  constitute  the 
cause  in  court;  and  unless  that  appears  from 
record  proceeding  is  ex  parte,  and  not  biud- 
ing  upon  debtor.  Skinner  v.  Moore,  90  D, 
155. 

Levy  is  incomplete  without  actual  seizors, 
or  some  other  equivalent  act  of  universal 
notoriety.     Slate  r.  Poor,  34  D.  387. 

Levy  upon  growing  crop   is   insufficient 
unless  ofiicer  took  open  and  notorious  poases 
sion  by  entering  promisee,  and  publicly  an- 
nouncmg  seizure  to  answer  writ.     lb. 

Writ  of  attachment  is  only  effectual  ts 
change  title  to  goods  from  time  of  its  levy. 
Taffts  V.  ManhfS,  73  D.  610. 

Levy  may  be  good  as  asainst  defendant 
therein,  and  not  as  to  third  persons.    This 


•  What  essential  to  levy,  see  note,  U  D.  677 
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b  not  ao  frook  any  differenoe  in  l^gal  reqnia- 
ttfls  of  a  larjy  but  arises  where  oertain  acts 
6t  sQch  defendant  may  oonstitate  a  waiver, 
from  an  agreemaafe  by  him,  or  by  way  of 
cstoppeL    IL 

Writ  being  placed  in  sheriff's  hands,  he 
proceeded,  in  company  with  sworn  keeper, 
to  levy  it  apon  goods  in  defendant's  store. 
On  arriTing  at  store  they  found  it  locked, 
and  sheriff  placed  keeper  at  rear  door,  and 
himself  stood  near  front  door,  thus  prevent- 
ing say  one  from  entering  or  departing  from 
■tore.    While    sheriff   was   standing    thus 
deliberatinff    bow    to   effect   an    entrance, 
defendant  Ued  his  petition  in  insolvency,  and 
procured  order  from  oonrt  staying  all  pro- 
cc«diB£s  at  suit  of  his  creditors  against  him. 
Defenunt  and  his  attorney  then  informed 
•heriff  of  this  restraining  order,  but  showed 
him  no  written  evidence  of  it,  whereupon  he 
dfmanded  of  them  key  to  store,  which  they 
gave  him,  and  he  entered  and  took  possession 
of  its  contents.     Held,  that  levy  had  not 
been  perfected  before  restraining  order  was 
made.    Before  entering,  officer  did  not  know 
what  goods  were  in  store,  he  had  made  no 
note  or  memorandam  of  levy,  and  in  all 
probability  did  not  consider  that  he  had 
wized  the  goods.    lb, 

57.  Levy  on  real  property.  Where 
officer  attaches  real  estate  and  loaves  copy  of 
writ  with  town  clerk,  oonrt  thereby  acquires 
jnrisdiction  ol  party.  OUmam  v.  Thompaan, 
M  D.  714. 

Attachment  of  real  estate  establishes  no 
claim  to  it  if  not  followed  by  levy  so  as  to 
eoonect  levy  with  attachment.  To  create 
any  title  to  land,  it  is  necessary  that  there 
ihoald  be  a  valid  levy;  and  if  it  is  desired  to 
hare  that  relate  back  to  attachment,  it  must 
be  made  within  prescribed  time.  Bice  ▼. 
Barmrd^QOD.  64. 

What  is  a  snfficient  levy  of  attachment  on 
house,  lot,  and  easements,  see  Hedge  v. 
DroB,  22  D.  416. 

58.  Iievy  on  chattels.  —  To  constitute 
▼ahd  attachment  of  personal  property,  pos- 
■easion  thereof  must  be  taken,  or  it  must  be 
placed  under  control  of  officer.  Odior/ie  v. 
CoUty,  9  D.  39.  &  P.,  Lowru  v.  Cody,  24 
D.  628. 

Officer  need  not  actually  handle  goods 
attached;  but  he  must  be  in  view  of  them, 
vith  power  of  controlling  them,  and  of 
taking  them  into  possession.  HicJiols  v.  Pal- 
ics,  36  D.  713. 

Where  the  debtor's  goods  are  mixed  with 

those  of  a  third  person,  though  without  such 

person's  knowledge,  sheriff  may  attach  and 

hold  the  whole  until  stranger  identifies  his 

goods  and  demands  redelivery.       Letois  v. 

yiluUenwre,  22 D.  466.   8.  P.,  Bemal  v.  //ori- 

««,  79  D.  147;  Lawj-ence  v.  Burn/umu  97  D. 
640. 

Mere  request  made  by  officer  to  person  to 
giTs  notice  that  property  has  been  attached 


is  not  sufficient  to  show  that  he  acted  for  offi- 
oer,  nnlees  he  consented  to  assume  trust  of 
taking  charge  of  property  for  him,  IfichoU 
V.  PalUn,  36  D.  713. 

Goods  in  building  are  snffictently  attached 
where  officer  enters  building,  pnblidy  prc^ 
claims  that  he  attaches  all  property  therein, 
locks  up  building,  and  delivers  key  to  an 
employee  of  debtor,  with  directions,  assented 
to  uy  such  employee,  to  keep  property  for 
him.     Skephard  v.  BuUerfield,  60  D.  796. 

Levy  apon  personal  property  is  aet  of 
taking  possession  o^  seizing,  or  attaching  it^ 
by  sheriff  or  other  officer.  As  against  de- 
fendant, no  great  strictness  of  form  is  neces- 
sary; entering  ap  of  his  property  with  his 
assent  is  sufficient.  Bat  there  can  be  no 
le^  when  officer  does  not  even  know  subject 
of  levy.     TaffU  ▼.  Manhve,  73  D.  610. 

Where  goods  on  board  a  vessel  were  stated 
by  officer  to  be  attached,  who^  however,  did 
not  go  below  or  see  them,  as  they  were  in 
lower  hold,  covered  by  other  goods,  but  who 
paid  freight  to  master  and  left  keeper  in 
charge,  who  took  possession  several  days 
after,  when  goods  were  hoisted  from  hold, 
it  seems  that  these  proceedings  constituted 
a  vadid  attachment.  Nayhr  v.  Vennie,  19  D. 
319. 

Where  officer  with  writ  of  attachment  un- 
locked door  of  carriage-house  in  which  there 
was  barouche,  saying  at  same  time  that  he 
attached  property  within,  but  another  officer 
having  another  writ  sprang  in  and  seized 
barouche  before  first  had  touched  it,  sec- 
ond officer  was  held  to  have  prior  attach- 
ment.   HoUieier  v.  Ooodale,  21  D.  674. 

50.  necessity  of  removal,  reten- 
tion of  possession,  etc.  —  Retention  of  the 
posBOssion  of  personal  property  seized  by  sher- 
iff or  his  deputy  is  necessary  to  preserve  lien 
of  attachment  Oower  v.  Steoena,  36  O.  737; 
MUU  V.  Camp,  36  D.  488. 

Unless  the  property  ia  receipted  for. 
Chadbourne  v.  Sumner,  41  D.  720. 

Sheriff  cannot  constitute  debtor  his  agent 
to  keep  property  attached.  Octoer  v.  SUvene, 
36  D.  737. 

Continued  actual  possession  is  unnecessary 
to  continue  attachment,  and  it  is  sufficient 
if  officer's  custody,  varying  with  nature  and 

Eosition  of  property,  is  such  as  to  enable 
im  to  retain  and  assert  his  control  over  it, 
so  that    probably   it  cannot   be   interfered 
with  without  his  knowledge.  Hemmcnway  v. 
WlveeUr,  25  D.  411;  HichoU  v.  PaUm,  86  D. 
713. 

Attachment  of  bulky  articles,  such  as 
hewn  stones,  lying  on  stranger's  land,  by 
officer's  going  among  them  and  declaring 
that  he  attaches  them,  and  leaving  a  re- 
ceiptor in  charge,  without  removing  them, 
or  giving  notice  to  any  one  in  vicinity,  is 
sufficient  as  against  subsequent  attachment 
without  notice  thereof.  IIenuneftway  v. 
Wlieeler,  2o  D.  411. 
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Rale  reqaizinff  transfer  of  possessiofii  and 
Mtual  removal  of  personal  property^  in  order 
to  render  sale  or  attachment  valid  as  affainst 
ereditors,  is  rule  of  policy,  and  not  of  evi- 
dence; and  therefore  proof  of  honesty  of 
transaction  will  not  be  snfScient  to  remove 
legal  effect  of  failure  to  remove  property 
attached.    MUU  v.  Camp,  36  D.  488. 

Snoh  failore  is  excused  where  removal  of 
property  cannot  be  effected  without  great 
injury  or  exjMnse,  or  where  removal  would 
eaoae  material  damage.    lb. 

Continual  presence  of  attechinff  officer  at 
placa  where  property  attached  Res  is  not 
necessary.  There  wUl  be  oonstructive  pos- 
session sufficient  to  maintain  attachment 
lien,  if  officer  do  not  suffer  debtor  to  regain 
actual  possession  or  to  exercise  any  acts  of 
ownership  over  property,    lb. 

To  constitute  attachment  of  standing  corn 
and  potatoes  in  ground,  actuid  posseasion 
must  be  taken  by  gathering  them  and  put- 
ting them  in  place  of  safety.  Beard  v.  Fait' 
batOtt,  38  D.  394. 

Property  attached  must  be  removed,  when 
such  removal  is  necessary  for  the  retention 
of  possession,  notwithstanding  such  removal 
will  be  attended  with  some  inconvenience. 
Chadboume  v.  Sumner,  41  D.  720. 

Knowledge  that  an  attachment  has  been 
levied  will  not  prevent  subsequent  attach- 
ment on  same  property,  if  no  possession  be 
retained  under  former,    lb. 

Sheriff  attaching  personalty  must  retain 

KBsession  himself,  or  by  his  servant,  or 
ve  riffht  of  taking  inunediate  possession, 
or  attachment  will  be  dissolved.  Wedon  v. 
Z>ofT,  43  D.  259. 

Plaintiff's  consentins  to  release  sheriff  from 
any  liability  resulting  from  his  leaving  slaves, 
when  attached,  in  possession  of  one  to  whom 
debtor  had  hired  them,  and  in  whose  em- 
ployment there  is  keeper  appointed  by  sher- 
llB^  does  not  invalidate  seizure,  although 
sheriff's  responsibility  be  diminished.  My- 
€r$  V.  Myers,  58  D.  689. 

Officer  attached  an  attorney's  desk  and 
library  of  not  more  than  two  hundred  dol- 
lars in  value,  situated  in  office  of  broker, 
kept  possession  of  office  for  more  than  five 
hours  of  daylight,  and  then,  after  demand- 
ing and  being  refused  a  key,  obtained  one 
from  a  locksmith  for  purpose  of  continuing 
his  possession.  Broker  caused  another  lock 
to  be  put  on  door,  and  after  giving  officer 
notice  to  remove  goods  immediately,  and  his 
refusing  to  do  so,  locked  him  in  for  the 
ni^ht.  In  action  for  assault  and  false  im- 
prisonment,—  held,  that  officer  delayed  re- 
moving goods  for  unreasonable  length  of 
time;  that  he  abused  his  authority  and  be- 
eame  a  trespasser,  and  that  he  could  there- 
fore not  recover.  WiUiams  v.  Powell,  3  R. 
396. 

60.  liory  on  Glioses  in  action . — Nego- 
tiable notes  can  be  seized  in  attachment  only 


by  taking  actual  possession  of  tl&am,  or  \j 
attaching  them  in  hands  of  person  who  holu 
them  for  use  of  debtor.  Mere  servios  d 
copies  of  petition  and  attachment  npon  p^r^ 
son  sought  to  be  charged  as  garnishee  wonld 
not  have  effect  of  attaching  debt.  Srwim  v. 
Cammerdal  etc  Bank,  48  D.  447. 

61.  The  attachment  lien.*  —  While 
one  attachment  subsists,  property  cannot  be 
duly  attached  by  another  officer,  bat  seeond 
attachment  should  be  made  by  first  officer. 
And  if  property  has  been  dehTored  to  ra* 
ceiptor,  and  he  assent  to  doings  ot  saeand 
officer,  second  attachment  is  still  mvmlid. 
Odhme  v.  CoUey,  9  D.  89. 

Where  officer  does  not  rstun  possession  ol 
goods  attached  by  him,  his  Uen  will  not  be 
preserved  against  attachment  by  another 
officer.     Bagky  v.  White,  16  O.  353. 

Lien  of  attachment  upon  particnlar  piece 
of  land  is  as  much  specinc  lien  as  if  acquired 
by  voluntary  act  of  debtor.  CaHer  v. 
CItampion,  21  D.  695. 

Lien  created  by  issuance  of  attachment  is 
lost  when  defendant  in  attachment  disii 
Swermgen  v.  Eberius,  38  D.  463. 

Service  of  garnishment  on  debtor  of  de- 
fendant creates  lien  on  debt  for  satiafsctiaa 
of  demand,  which  cannot  be  divested  by 
any  arrangement  between  defendant  and 
garnishee.    CoUreU  v.  Farmim,  39  D.  323l 

Attachment  gives  no  lien  in  case  of  de- 
fendant's failure.  Keyee  ▼.  Bhanwon,  41  D. 
299. 

Where  note,  in  an  action  on  which  prop- 
erty is  attached,  was  ffiven  subsequent  to 
sale  of  property  by  debtor,  attachment  is 
nevertheless  valid  where  it  satisfactorily  ap- 
pears that  same  indebtedness  existed  in  aa- 
other,  form  previous  to  such  sale.  Cantors 
V.  KiUredge,  50  D.  58 

Validity  of  attachment  and  sale  can  only 
be  questioned  by  the  attachment  debtor,  or 
by  those  representing  him,  and  cannot  In 
attacked  by  defendant  who  claiins  that  at- 
tachment debtor  has  no  title,     lb. 

Attachment  of  property  after  debtor  has 
parted  with  all  interest  in  it  creates  no  lien, 
and  property  is  subject  to  disposal  of  pur* 
chaser,  and  to  the  righto  of  his  creditora  lb. 
Lien  of  attachment  upon  real  estate  takes 
effect  immediately  upon  levy,  and  deposit  of 
copy,  with  description  of  land  attached,  vith 
county  recorder.  BiUer  v.  ScatauUf  70  11. 
775. 

Deposit  in  recorder's  office  of  copy  of 
writi  with  description  of  property  attacbe^i, 
is  sufficient  to  operate  as  notice  of  lien  to 
third  parties.  Mortgage  taken  after  such 
deposit  is  subject  to  lien,     lb, 

rlaintiff  in  attachment,  after  writ  ii 
served,  is  deemed  more  than  mere  credi« 
tor  at  large  of  defendant,  and  is  held  to  be 
creditor  having  specific  lien  upon  goodi  st- 

*  Origin  and  KeneraL  natiue  of  toe  Usut  ••* 
note,  ^  D,  60th6U. 
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Ucbed,  and  sherifl^  as  his  bailee,  has  like 
lien,  sad  right  to  ^ow,  in  defense  to  action 
for  seizing  property*  that  title  of  claimant 
of  goods  under  assignment  from  defendant 
in  attachment  ia  fraudulent  as  against  at- 
taching creditor.  Rinchey  ▼.  Stryker,  84  D. 
324. 

Yslidity  of  attachment  by  trustee  process 
depends  upon  state  of  facts  existing  at  time 
of  serrice  of  writ.  Hancock  v.  CoUjfcr,  96  D. 
730. 

63.  Abandonment  by  act  of  officer. 
—  Attachment  is  not  deemed  abandoned  as 
fteainst  subsequent  mortgagee,  having  notice 
of  attachment  before  recording  his  mort* 
gage,  where  officer,  having  attached  all 
goods  in  bnilding,  intmsta  key  to  employee 
o(  debtor,  directing  him,  with  his  assent,  to 
keep  proDerty  for  him,  and  employee  places 
key  in  deak  in  debtor's  house,  noufying 
debtor's  wife  of  attachment,  and  debtor, 
obtaining  key,  enters  building,  and  mort- 
ga^  part  of  property  with  notice  of  attach- 
ment   Shephard  v.  BuiUrfieJd,  50  D.  796. 

Attachmemi  li^n  is  preserved  if  officer 
iUes  all  care  anv  custody  of  attached  arti- 
cles which  their  bulky  nature  and  small 
▼alas  reasonably  require,  and  does  not  in- 
tend to  abandon  attachment,  although  debtor 
obtains  aooesa  to  property,  and  mortgages 
p&rt  of  it.    /k 

Attachment  of  aoda-cakes  in  open  shed  is 
abandoned  where  officer  gives  notice  of  at- 
tachment, bat  takes  no  actual  charge  of 
goods,  eiUier  personally  or  by  keeper.     Ih. 

68.  Bi^hw  and  powers  oz  debtor 
tfker  levy.  ^  General  property  in  thing 
attached,  pending  suit,  remains  in  owner, 
vith  no  abatement  of  right  except  what  is 
operated  by  attachment.  Mustey  v.  Perkins, 
86D.68a. 

Owner  of  wood  attached  may  maintain 
trorer  for  its  conversion  by  third  person 
pending  attachment,  property  having  been 
left  in  actual  possession  of  owner.     lb. 

Owner  of  goods  under  attachment  may 
•dl  or  assign  them  subject  to  attachment,  as 
genersl  property  remains  in  him.  Whipple 
r.  Thayer,  26  D.  626;  Arnold  v.  Brown,  36 
D.  296;  NkhoU  t.  Patten,  36  D.  713. 

Symbolical  delivery  may  be  made  in  snch 
*  cue,  actual  delivery  being  impossible,  and 
^voj  of  bill  of  sale  or  assignment,  with 
aathon^  to  receive  and  take  possession  of 
the  Koccb,  ia  sufficient.  Whipple  t.  Thayer, 
»D.e26. 

Attaching  officer  may  purchase  of  defend- 
ut  attached  property  subject  to  attach- 
inent.  He  is  not  defendsjit's  trustee  in 
lenie  that  predndes  him  from  dealing  in  the 
property.    Arnold  v.  Brown,  85  D.  296. 

u  reesiptor  deliver  goods  attached  to  gen- 
eral owner,  he  may  lawfully  sell  property, 
vbether  bound  by  attachment  or  not.  Denny 
V.  WUiard,  22  D.  389. 
Ob  a  aJe  1^  general  owner  in  meh  a  caM^ 
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receiptor,  or  even  officer,  may  become  par* 
chaser,     lb. 

64.  Neceesity  that  writ  be  returned. 
—  Attachment  proceeding  is  original  pro* 
cess,  and  if  no  return  day  is  fixed,  nor  any 
place  or  court  where  same  ia  to  be  re* 
tnmed  named,  same  is  void.  Wasltington  ▼. 
Sanders,  21  D.  336. 

Sheriff  cannot  justify,  seizure  of  goods 
under  writ  which  he  has  faded  to  return 
into  court,  although  it  was  not  returnable 
before  action  against  him  was  oommenced. 
WiUiams  v.  BabbUi,  74  D.  670. 

65.  Sufficiency  of  the  return.  —  Re- 
turn of  officer  showing  that  he  has  attached 
land  '* supposed"  to  belong  to  debtor  does 
not  impair  effect  of  attachment,  if  land  in 
fact  is  property  of  debtor.  Banister  v.  Big- 
ginson,  32  D.  134. 

Return  of  attachment  that  it  had  been 
served  by  posting  copy  thereof  on  premises 
is  sufficient  without  stating  that  they  wert 
at  time  unoccupied.  Bitter  ▼.  BcanneU,  70 
D.  775. 

Officer's  return  to  levy  of  attachment  need 
not  set  out  all  acts  necessary  to  valid  levy. 
General  rule  with  regard  to  execution  ol 
mesne  process. is,  that  all  presnmptioDs  art 
in  favor  of  regularity  of  acts  of  officer,  and 
that  return  which  simply  states  that  prooest 
was  executed  is  sufficient  prima  fade  tc 
show  due  and  proper  execution.     76. 

Proceedings  in  attachment  against  real 
estate  are  void  for  uncertainty,  where  thtre 
is  no  description  of  property  in  either 
sheriff's  return  or  judgment.  Porter  ▼. 
Byi-ne,  71  D.  305. 

66.  Oonstruction  and  effect  of  the 
return.  —  Return  of  second  attachment 
by  sheriff  upon  property  which  he  had  pre- 
viously attached,  in  action  between  same 
parties,  is  not  binding,  unless  property  is  in 
actual  or  constructive  possession  of  sheriff 
Knap  V.  S^rayue,  6  D.  64. 

Sheriff,  in  action  for  certain  property  re- 
turned by  him  as  having  been  attached,  can- 
not falsify  his  return,  and  prove  that  he  did 
not  attadi  the  propmty.  Fisher  v.  Bartlett, 
22  D.  225. 

But  he  may  show  that  propertjr  attached 
was  in  third  person,  and  not  in  debtor. 
Denny  ▼.  Willard,  22  D.  389. 

Return  of  officer,  where  he  is  a  party,  is 
merely  prima  /ode  evidence  of  attakchment. 
Nichols  ▼.  Patten,  36  D.  713. 

Sheriff's  return  to  attachment,  as  between 
ptarties  to  suit  and  their  privies,  is  conclu- 
sive; but  ae  to  tiiird  persons  it  is  simply 
prima  fade.  Such  return  may  be  given  in 
evidence,  although  it  appears  that  no  judg- 
ment has  been  rendered  in  action  in  which 
attachment  was  issued.  Chadixmmie  t.  8um^ 
ner,  41  D.  720. 

Return  of  attachment,  Mainst  non-resi- 
dent, of  articles  "set  out  by  plaintiff  as 
defendant's  property^  there  being  no  other 
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evidence  than  retam  that  they  were  his 
property,  and  articles  being  of  small  value, 
18  not  sufficient  to  give  conrt  jurisdiction  to 
render  judgment  enforceable  outside  state. 
Ewer  V.  Coffin,  48  D.  587. 

Sheriff's  return  upon  attachment  is  evid- 
ence of  service  of  writ.  Boyd  v.  Chenapeake 
etc  Canal  Co.,  79  D.  646. 

67.  Amending  the  return.  — Sheriff's 
return  of  attachment  may  be  amended  by 
permission  of  courts  and  is  valid  against  sher- 
iff only  as  amended.   Cody  v.  Quinn,  44  D.  75. 

Mistake  in  date  of  return  of  attachment 
may  be  corrected  at  any  time.  MiUer  v. 
ScanneU,  70  D.  775. 

68.  The  officer's  rights.— Where  goods 
are  not  bound  by  attachment,  attaching 
creditors  cannot  hold  officer  responsible  for 
any  sui^las  moneys  he  may  have  realized 
from  prior  attachment.  Denny  y,  Wiilard, 
22  D.  389. 

Assignee  of  goods  under  attachment  may 
have  replevin  against  officer,  after  paying  off 
attachment,  and  giving  notice  to  officer,  and 
demanding  property,  notwithstanding  second 
attachment  by  same  officer,  made  after  as- 
signment and  delivery  thereof  to  assignee, 
and  before  discharge  of  first  attachment. 
WhijypU  V.  T/tayer,  26  D.  626. 

Officer  attaching  property  on  mesne  pro- 
cess is  not  responsible  for  any  irregularity  of 
another  officer  in  selling  property  on  execu- 
tion.    Paul  V.  Slaaon,  M  I).  75. 

Where  officer  is  seen  driving  horse  and 
wagon  that  had  been  attached  by  him,  jury 
may  infer,  in  absence  of  proof  to  the  con- 
trary, that  he  was  removing  them  to  place 
of  conveniently  keeping  them  while  subject 
to  attachment.     lb. 

Rights  of  attaching  creditor  cannot  be 
impaired  by  any  restoration  of  property  at- 
tached to  owner,  or  disposition  by  him  or 
trustee  under  foreign  attachment.  Franklin 
Bank  V.  BacJielder,  39  D.  601. 

Officer  attaching  trunk  is  not  liable  for 
intermeddling  with  its  contents,  which  are 
exempt  from  attachment,  if  he  does  it  to  no 

?;reater  extent  than  merely  to  remove  them 
rom  trunk,  and  deliver  them  to  owner,  or 
upon  owner's  declining  to  receive  them  when 
offered,  to  keep  them  safely  until  called  for. 
Toums  V.  PraU,  66  D.  726. 

Trover  u  not  maintainable  against  officer 
or  authorized  person  for  mere  neglect  to 
take  proper  care  of  attached  personal  prop- 
erty; neither  will  such  neglect  render  him 
trespasser  from  beginning.  NuU  v.  Wfieeler, 
73  D.  316, 

Owner's  proper  remedy  for  officer  s  neg- 
ligence in  taking  care  of  personal  property 
while  under  attachment  is  special  action  on 
the  case.     lb. 

Lawful  taking  is  no  conversion.  So  mere 
negligence  of  officer  in  taking  care  of  at- 
ta^ed  personal  property  is  no  evidence  of 
conversion.     lb. 


69.  His  UabiUties,  generaUy.  —  Aaj 
act  which  deprives  officer  of  control  of  at* 
tached  property  will  subject  person  who  doa 
it  to  action  for  soch  property.  NkhoUw. 
Patten,  36  D.  713. 

Property  removed  from  sheriff's  hands  bj 
judgment  or  replevin  may  be  ordered  rfr- 
stored  by  chancellor,  and  he  may  fine  sad 
imprison  for  contempt  all  persons  ooncened 
in  its  removsL  Biggs  ▼.  Oarrard,  44  D. 
778. 

70  — -  for  storage  of  goods  seised. 

—  In  action  against  officer  for  storage  of 
articles  attached  by  him,  his  retain  on  writ, 
in  which  he  adds  to  his  fees  chum  of  plaintif 
for  storage,  is  admissible  for  purpose  of  shov- 
ing that  he,  the  officer,  was  aware  of  claim, 
and  admitted  it,  bat  is  not  admisnUe  as 
evidence  of  amount  due.  FUchbmiy  A  JLCa, 
V.  Freeman,  74  D.  600. 

Officer  attaching  chattels  in  posseasioa  el 
one  not  owner  thereof  is  lial>le  for  storaga, 
if  he  appoints  keeper  and  oontinnes  to  keep 
them  on  bailee's  premises,  althoagh  noagre** 
ment  is  made  concerning  charges  for  sUmga^ 
and  no  notice  has  been  given  1dm  to  removs 
property.    lb. 

71.  for  fiedlnre  to  serve  tha  writ 

—  Fact  that  person  gives  s  sheriff  a  wril 
with  directions  how  to  serve  it»  end  does 
not  disclose  his  knowledge  that  another  has 
claim  upon  property,  will  not  ezooeimts 
sheriff  for  not  attaching,  anless  it  was  ooo- 
cealed  with  a  view  of  prejndieing  shcariA 
BanleU  v.  BlodgeU,  43  D.  60S. 

Sheriff  taking  writ  with  directions  to  servs 
it  in  particular  manner,  without  roqniriaK 
written  indemnity,  is  not  ezonsed  from  sack 
service  by  acquiring  informs  tion  tliat  led 
him  to  believe  that  he  would  expose  himself 
to  action  by  so  doing,  if  supposition  was  er^ 
roneous,  and  service  would  have  been  legtL 
lb. 

In  defense  to  action  for  failore  tolevy  ez»> 
cution  upon  goods  previously  returned  as  at> 
tached,  officer  may  show  that  goods  had  been 
bona  Jide  assigned  prior  to  attachment,  to 
receiptor  of  goods  on  earlier  attachment. 
Denny  v.  WiUard,  22  D.  389. 

72.  — ^  or  to  return  it. — P<yr  failure  to 
return  attachment,  measure  of  damages  is 
actual  loss  which  plaintiff  has  sostained  by 
reason  of  neglect  of  officer,  dark  v.  Smiik, 
25  D.  47. 

On  point  of  damages  in  action  against  offi- 
cer for  neglecting  to  return  attachment,  evi- 
deuce  is  admissible  to  show  that  fifficer  m- 
formed  plaintiff  of  failure  of  attachment 
while  property  was  in  same  situation  as  be- 
fore, and  that  he  refused  to  attach  again, 
saying  that  he  meant  to  look  to  officer,     ib. 

Where  by  reason  of  ne^leet  of  attaching 
officer  part  of  property  is  seised  by  other 
creditors,  creditor  cannot  recover  entira 
value  from  officer,  unless  creditor  show  thai 
he  used  due  diligenoe  to  seosre  rtsidasw    ik 
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73.  Officer**  compexiBation.  —  Sheriff 

nay  recover  of  attachuieut  plaintiff  reason- 
able ^ae  of  time  and  services  in  keeping 
ud  csring  for  attached  oroperty,  at  request 
of  Utter,  for  considerable  length  of  time 
after  vhich  possession  was  surrendered  to 
atuchment  defendani.  Addingion  v.  SexUm, 
MD.  745u 

k  Receiptors,  their  Rights  and  Liabilities. 

74.  mght  to  leave  g^oods  with  re> 
ceiptor.  —  Leaving  hewn  stones  in  charge  of 
T'-ctfiptor,  who  resides  near  and  in  sight  of 
tifui,  is sofficient*  without  removing  them, 
Ui  preserve  attachment  as  against  sulwequeut 
Biuchment  without  notice,  hemmemoay  v. 
H7rff/fr.  25  D.  411. 

75.  Bights  and  powers  of  receiptor. 
—  Dvpaty  sheriff  taking  receipt  to  himself 
(or  property  attached  by  him  may  maintain 
loit  thereon  in  his  own  name.  Upeneer  v. 
WiUiams,  19  D.  711. 

Receiptor  of  property  attached  while  in 
hu  poeseasion  as  property  of  another  may 
ihow  in  action  on  receipt  that  he  is  owner, 
there  being  no  admission  to  contrary  in  re- 
ctipt.    LaLkrop  v.  Cook^  31  D.  62. 

Receiptor  of  attached  property  may  bring 
trorer  sgainst  one  who  takes  it  out  of  his 
pitwession,  havins  no  color  of  right.  Tiiayer 
T.  Htaehhuon,  37  D.  607. 

After  taking  receipt  for  attached  goods, 
odiuer  cannot  retake  uieni,  it  seems,  on  same 
vrit,  without  consent  of  receiptor  or  owner. 
Watoti  V.  Dorr,  43  D.  259. 

Taking  receipt  is  deemed  abandonment  of 
pouesaion  of  attached  goods,  so  as  to  permit 
them  to  go  into  owner  s  possession.     lb. 

Receiptor  may  purchase  goods  from  debtor 
after  delivery  to  latter,  and  will  succeed  to 
all  hia  nshts.     lb. 

Sheriff  reattaching  goods  after  bona  fide 
pvehaae  by  receiptor  under  prior  attachment, 
and  taking  them  from  receiptor's  possession 
vithoQt  his  consent,  on  another  writ  against 
debtor,  after  being  notified  of  purchase,  is 
Ittble  in  trespass  to  receiptor;  and  receiptor 
<ioea  not  prejudice  his  rights  by  taking  back 
hia  receipt,  when  handed  him  by  officer 
without  any  onderstanding  concemiug  it, 
nor  by  submitting  to  officer's  acts,  where 
latter  informs  him  that  he  is  **  indemnified 
and  must  go  ahead. "    lb. 

(ioods  attached  in  Massachusetts  were 
there  deUvered  by  officer  to  one  who  became 
n^iptor  at  debtor's  request,  and  did  not 
take  them  from  debtor,  and  latter  brought 
them  to  Connecticut  and  there  sold  them. 
a  tidy  that  receiptor  oould  maintain  re- 
pleria  for  them.    Pdan  v.  Stewart,  29  iL 

wa. 

76.  His  duty  to  redeliver,  and  liabili- 
ty  for  reftuaL  —  Relinquishment  by  offi- 
cer of  his  riffht  to  possession  of  property 
attached  by  him  is  good  consideration  for 
I«omias  to  leturn  aame^  even  when  promise 


is  made  by  owner  of  such  property.    Bmrtiey 
V.  Hamilton,  26  D.  423. 

Evidence  of  property  in  defendant  is  ad- 
missible upon  question  of  damages,  in  suit 
on  his  promise  to  return  property;  and  if 
such  evidence  shows  that  property  could  not 
have  been  applied  to  satisfy  creditor  s  exe- 
cution, plaintiff  can  recover  nominal  dam- 
ages only.     lb. 

Demand  made  at  dwelling-house  of  one 
who  has  contracted  to  deliver  specific  arti* 
cles  is  sufficient  to  charge  him  with  their 
value,  although  demand  was  made  in  his  ab- 
sence.    Rtmkk  V.  Atkinaon,  35  D.  493. 

Where  distinct  value  is  affixed  to  each  ar- 
ticle named  in  receipt,  tender  of  part  of  such 
property  is  good;  and  if  snch  tender  be 
made  by  bailee,  and  refused  by  officer,  latter 
cannot  recover  value  of  part  tendered,    lb. 

Owner  of  goods  who  receipts  for  same  as 
attached  is  liable  in  trover  to  officer,  if  he 
refuses  to  deliver  them  to  latter  upon  de- 
mand, although  no  aotoal  seixure  of  goods, 
under  writ  of  attachment,  preceded  receipt, 
where  goods  were  at  that  time  in  possession 
of  receiptor.     PeUu  v.  Marsk.  40  D.  689. 

Where  defendant  in  attachment  dies  after 
judgment,  one  who  has  receipted  for  attached 
property  will  be  liable  for  it  if  demand  is 
made  upon  him  for  it  within  thirty  days 
after  judgment,  even  though  the  debtor  dies 
before  such  demand.  WaiU  v.  T/MwnjMon,  80 
D.  136. 

If  one  who  has  receipted  for  attached  prop- 
erty allows  it  to  go  iMck  into,  or  to  remain 
in,  hands  of  debtor,  and  latter  sells  it,  re- 
ceiptor is  liable.  Having  intrustod  property 
to  debtor,  he  will  be  responsible  to  sherin 
for  debtor  B  acts.     lb. 

Sheriff  attached  certain  property  of  a 
debtor,  on  mesne  process,  and  delivered  it  to 
a  receiptor.  Afterward  judgment  was  ren- 
dered in  suit,  execution  issued,  and  sheriff^ 
having  failed  to  obtain  payment  thereof  of 
debtor,  made  demand  of  property,  of  re- 
ceiptor, whereon  to  levy.  Keceiptor  refused 
to  deliver  property;  and  on  next  day  debtoi 
filed  his  petition  in  bankruptoy.  Held^  thai 
proccediufs  in  bankruptoy  were  no  defense 
to  action  brought  by  sheriff  against  receiptor 
for  amount  of  execution.  Parht  v.  ShekUm, 
4R.  ^. 

77.  OozLclusivenesfl  and  eflbct  of  tlie 
receipt.  —  Attachment  may  be  proved  ai 
between  officer  and  receiptor,  by  other  evi« 
dence  than  attachment  itself;  receipt,  when 
once  tsken,  is  appropriate  and  proper  evi- 
dence for  that  purpose.  Lowry  v.  Ccidif,  24 
D.  628. 

Value  of  articles  contained  in  receipt  giveo 
to  officer  for  property  attached  by  him  if 
conclusive  upon  both  parties  to  such  receipt. 
Bemkk  v.  AtldMon,  35  D.  493. 

Defendant  is  liable  for  property  repre- 
sented as  attached  in  receipt  ^ven  by  him 
to  plaintiff  as  deputy  therifi^  if  property  is 
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returned  on  writ  as  attached.     Sarris  t. 
Morw,  77  D.  269. 

78.  When  receiptor  is  estopped.  — 
In  action  on  receipt,  defendant  will  not  be 
permitted  to  prove  that  goods  were  not  at- 
tached, nor  were  ever  in  SierifTs  possession, 
nor  delivered  by  him  to  defendant.  Spencer 
▼.  WUliams,  19  D.  711. 

Receipt  estops  receiptor  from  denying  at- 
tachment.    Lowry  ▼.  (jody^  24  D.  628. 

Receiptor  by  his  receipt  admits  that  the 
property  was  attached  as  property  of  an« 
other:  and  he  is,  therefore,  in  suit  brought 
to  enforce  his  promise  to  return  such  prop- 
erty, precluded  from  setting  up  property 
in  himself  by  way  of  defense.  Burstey  v. 
ffamiUon,  25  D.  423;  Dewey  v.  Field,  38  D. 
376. 

Receiptor  cannot  contest  legality  of  con- 
tract on  which  attachment  issues,  nor  set 
up  that  no  goods  were  seized.  Morriaon  v. 
BlodgeU,  29  D.  653. 

79.  When  he  is  not.* — Property  hav- 
ing been  attached,  and  delivered  by  officer  to 
third  person  for  safe-keeping,  latter  may,  in 
action  upon  his  promise  to  redeliver  prop- 
erty, show  that  it  did  not  belong  to  person 
as  whose  property  it  was  attached,  and  that 
be  has  restored  it  to  true  owner.  Fisher  t. 
BartleU,  22  D.  226, 

Receiptor  is  not  estopped  from  showing 
that  property  belonged  to  himself,  and  not 
to  deotor.  Barron  v.  Cobleigh,  35  D.  505; 
Johns  V.  Church,  23  D.  651. 

Receiptor  may,  after  complying  with  his 

Eromise  to  return  property  receipted  for, 
ring  replevin,  trespass,  or  trover  to  try  his 
right  of  property;  and  will  not,  in  such  ac- 
tion, be  estopped  by  his  receipt  from  proving 
title  in  himseu.  Bursley  v.  HanuUon,  25  D. 
423. 

S.  Diesolrmg;  Quashing;  Vacating, 

80.  What  will  defeat  or  dissolve  an 
attachment,  generally,  t — Failure  to  ob- 
tain judgment  will,  in  all  cases,  dissolve  an 
attacliment.  FratMin  Bank  ▼.  BacJtelder,  39 
D.  601. 

Judgment  of  nonsuit  dissolves  prior  at- 
tachments, and  releases  property  from  writ. 
Brown  v,  Harris,  52  D.  535. 

Setting  aside  nonsuit  will  not  revive  at- 
tachment which  had  been  dissolved  by  grant- 
ins  of  nonsuit.     lb. 

Removal,  by  keeper,  of  attached  property 
out  of  the  state  does  not  dissolve  attachment. 
Utln/  V.  Smith,  29  D.  152. 

Whether  amending  declaration  will  dis- 
solve attachment,  queers.  Lowry  v.  Cody,  24 
D.  628. 

81.  Release  of  property  on  security. 
—  Property  may  be  discharged  from  attach- 

*  When  receiptor  may  show  that  property  was 
not  defendant's,  or  subject  to  attachment,  see 
note,  26  D.  42&-432. 

t  Grounds  for  defeating  an  attachment,  see  note, 
79  D.  164-174. 


ment  on  defendant  giving  bond  and  seenrify 
for  delivery  of  property  to  sheriff  to  satiifj 
any  judgment  that  may  be  obtainod  in  nits 
and  this  being  only  mode  provided  by  stat* 
nte  in  which  sheriff  is  antborized  to  releass 
property,  he  cannot  take  any  other  oUliga- 
tiou  or  security  from  defendant  in  place  oi 
levying  writ,  either  as  indemnity  ag^init 
consequences  of  his  failure  to  levy,  or  for 
payment  of  any  judsment  that  might  bs 
rendered  in  snit     Cc&  t.  Parker,  71  D.  439. 

While  plaintiff  clainis  property  attached 
to  belong  to  defendant^  ne  cannot  object 
to  motion  of  defendant  to  release  property 
from  attachment,  on  ground  that  defeodast 
disclaims  ownership  thereof.  Pomroy  v. 
Parmlee,  74  D.  328. 

89.  Bankruptcy.  —  lien  crsated  in 
favor  of  attaching  creditor,  either  by  direct 
or  trustee  process,  is  not  diflsolvcd  by  sak^e- 
quent  discharge  of  his  debtor  in  bankruptcy. 
Franklin  Bank  v.  Bachdder,  39  D.  601. 

Personal  property  was  attadied.  receipted 
for,  restored  to  defendant^  and  sold  by  him 
to  an  innocent  purchaser.  Defendant  b»> 
came  bankmpt  more  than  four  months  after- 
ward, but  before  judgment.  HM,  that 
attachment  was  not  dissolved,  and  that  the 
plaintiff  might  hare  a  special  jndgmaut  is 
rem,  and  levy  his  execution  on  money  col- 
lected of  receiptor.  Batchelder  ▼•  Pmtmatn, 
20  VL  115. 

Plaintiff  attached  defendant's  property  in 
action  upon  a  debt  provable  in  bankruptcy. 
More  than  four  months  thereafter  defendant 
was  adjud«[ed  bankruptw  Held,  that  in  case 
there  had  been  no  unreasonable  delay  in  o^ 
taining  discharge,  plaintiff  was  not  entitled 
to  judgment  enforceable  against  tbe  prop- 
erty until  question  of  defendant's  diachai>^ 
was  determined.     Bay  v.  Wight,  20  IL  33X 

Plaintiff  attached  defendant's  property  oa 
mesne  process.  A  month  after,  deiendaat 
was  duly  adjudicated  bankmpt  upon  peti- 
tion of  his  creditors;  but  composition  was 
effected  under  act  of  1874.  Plaintiff  took 
no  part  in  composition,  but  his  name  and 
address  and  amount  of  his  debt  were  duly 
shown  in  debtor's  statement,  and  aouNUit 
due  him  nnder  composition  was  tenderei^ 
and  refused.  Held^  that  debt  of  plaintiff 
was  extinguished  by  oompoeition,  and  at- 
tachment should  be  qusyshed.  MiUer  v. 
Mackenzie,  20  B.  111. 

Action  begun  in  state  ooart  by  attachment 
of  property  of  corporation  against  which, 
pending  action,  bat  not  within  four  mooibs 
after  attachment  was  made^  proceedings  in 
bankruptcy  have  been  institnted,  will  not 
be  dismissed  on  motion  of  ssiignews  in  bank- 
ruptcy of  corporation,  for  want  of  jurisdic- 
tion. Munson  v.  Boston  etc.  R.  B.  C6.,  tl  K. 
499. 

88.  Insolvency.  —  Attachment  ef  ered> 
itor  who  is  citiien  of  Maine  cannot  bed^ 
f sated  by  assignment  of  his  debtor's  property 
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bf  offieen  of  law  of  aiiother  itate,  nnder  dto* 
▼laioiii  of  Ho  baobmney  act  JtteA  t.  Bug' 
ke,77D.  208. 

Attaching  offioor  is  entitled  to  retacn  of 
prcmertjy  notwithstanding  dissolution  (3  at* 
tarnmmt  by  insolren^  prooeedings  by 
debtor  after  replevin  brought  by  one  to 
vfaom  ffooda  were  eonveyed  before  attach- 
nont^  if  each  eonreyanoe  proTes  to  be  frand- 
nkat  and  Toid.  Kimball  v.  Thotttpmm,  60  D, 
799. 

84.  BMith.*— Attachment  of  propefty 
m  mesne  procaas  is  not  dissolved  by  deaw 
of  debtor  after  judgment  and  before  sale  of 
lach  property*  And  if  estata  were  decreed 
to  be  administered  as  insolvent,  after  death 
ol  debtor,  and  before  such  sale,  or  demand 
Bade  of  reoeiptor  within  thirty,  days  after 
jodgDient^  where  property  has  been  receipted 
far,  it  ia  questionable  whether  it  would  alter 
Oo  case.     WaiU  v.  Thompmnt,  80  D.  136. 

Where  defendant  in  attachment  dies  after 
Itry  of  writ,  but  before  judgment,  and  his 
idministrator  ia  substituted,  and  case  con- 
tinned  aninst  him,  judgment  cannot  be  ren- 
dered enloreing  attachment  lien  by  ordering 
nls  el  the  attached  property  to  satisfy  de- 
Msd.    Jfycrv  ▼.  MoU,  89  D.  49. 

Only  Biethod  provided  in  California  for 
•foroement  of  attachment  lien  is  by  sale  of 
ittsched  property  under  execution;  and  when 
•otion  ifl  of  sooh  character,  or  its  condition 
bis  beeomo  suoh,  hy  reason  of  change  of  par- 
ties or  other  causey  that  judgment  cannot  be 
rendered  againat  defendant  in  personam,  an 
•xaention  to  satiafy  jud^ent  out  of  prop- 
artj  of  defendant  cannot  issue.    lb. 

Attachment  lien  ceases  when  condition  of 
cut  is  suoh  that  judgment  cannot  be  ren- 
dsrad  which  anthorina  an  execution  against 
itsl  end  personal  property  of  defendant,  lb. 
I>eath  id  defen<unt  after  levy,  but  before 
{ndgmen^  diMolves  attachment  Uen,  and  at- 
twbed  propertv  vests  in  hands  of  adminis- 
toator  for  benefit  of  creditors.    lb, 

86.  PiMolution  of  corporate  def  Aud- 
ttt  —  Foreign  attachment  against  corpora- 
tion is  dissinlved  by  its  civil  death  produced 
bjr  decree  of  forfeiture  of  its  charter,  ren- 
dered by  oonrt  of  competent  jurisdiction. 
And  garnishee  may  take  advantage  of  this 
iMk  by  pleading  it,  even  after  judgment 
tgunst  corporation  by  defanll  Kor  will 
fact  that  snioh  decree  is  appealed  from,  by 
derobtivia  appeal,  restore  corooration,  as  to 
•ets  done  between  rendition  oi  decree  and  its 
roverial  by  a  higher  court,  nor  render  such 
judgment  valid.  Farmen'  etc  Bank  v.  IMUe^ 
42  D.  293. 

86.  PoMOMion  mnaining  wifh 
debtor.  —>  Receipt  taken  by  aherifl*  from  de- 
Indant  for  redeuvery  of  attached  property 
dbsolves  attachment;  goods  are  no  longer  in 
*beriff*s  custody,  and  he  most  again  seize 

*  Wbeo  death  dissolves  an  attachment,  lee  note, 


them  to  effect  subsequent  attachment.     If* 
terman  v.  Trtai,  77  D.  261. 

Attachment  disserved  by  reason  of  poosee- 
sion  of  proper^  oeixed  remaining  with  debtcf 
cannot  M  revived  by  notice.  Zhwer  t.  S$^ 
VMM,  36  D.  737. 

87.  Korgor  of  lien  ia  Judgment.  -' 
Purpoee  of  attachment  ia  to  hold  property 
of  defendant  as  security  for  such  judgment 
as  may  be  rendered,  and  when  judgment  is 
rendered,  and  becomee  a  lien  upon  property 
attached,  lien  of  attachment  becomee  merged 
in  that  of  judgment,  and  its  only  efiect  there- 
after is  to  preserve  priority  thereby  acquired, 
whicdi  priority  ia  maintaraed  and  enforced 
under  judgment.  Attachment  lien  does  not 
revive  on  expiration  of  judgment  lien.  Bag* 
leg  V.  Ward,  99  D.  256. 

88.  Chroimd«  for  quAohing  or  Treat- 
ing.—  Writ  of  attachment  should  show 
prima  /aek  oompliance  with  code,  sufficient 
to  confer  authority  upon  clerk  to  issue  it; 
and  if  materially  defective  in  this  respect,  it 
may  with  propriety  be  quashed.  Barber  v« 
^traii,  61  D.  124. 

Name  of  defendant  in  attachment  was 
Henry  F.  Hawkins,  but  sheriff  testified  to 
register  that  he  had  attached  property  of 
Henry  M.  Hawkins,  ffeldf  such  misde- 
scription aa  to  render  attachment  void,  and 
that  sheriff's  return  that  he  had  duly  certi- 
fied attachment  to  register  according  to  law 
might  be  oontndicted  by  producing  certifi 
cate.    IhaKm  v.  8imnum$,  20  R.  729. 

Keeper  of  attached  property  lying  on  a 
wharf  occupied  by  debtor  is  not  guilty  of 
such  neglect  aa  will  vacate  attachment, 
where,  with  the  attaching  officer's  permis- 
sion, he  leaves  wharf  and  goes  home  on  Sun- 
day, after  faatening  gatea  and  securing 
property  in  usual  manner,  and  returns  in 
afternoon.    Fettyplaee  v.  Duteh^  23  D.  688. 

Keeper  permitting  debtor  to  make  deliv- 
ery ofsuon  attach^  property  to  assignee, 
subject  to  attachment^  does  not  vacate  at- 
tachment,   lb. 

Attachment  is  valid,  and  should  not  be 
vacated,  when  ground  therefor  ia  fraudulent 
disposition  of  property  with  intent  to  defraud 
creditors,  and  plaintiff  in  particular,  and  is 
stated  in  affidavit  upon  which  it  was  issued, 
in  positive  terms,  and  supported  by  a  state- 
ment of  fact  positively  set  forth.  Begbum 
V.  BracteU,  83  D.  457. 

Attachment,  regnlar  upon  ita  face,  is  not 
void  because  complaint  does  not  set  up  cause 
of  action  which  would  warrant  issuance  of 
an  attachment.  MeCwnb  v.  Beed,  87  D. 
115. 

What  are  irregularities  which  avoid  at- 
tachment stated.  Fridenberg  v.  Pkraon^  79 
D.  162. 

89.  Oonseqnencee  of  dissolution.  — 
Agent  in  poeseasion  of  goods  when  attached 
is  presumed  to  continue  in  possession  after 
dissolution  of   attachments   where  nothing 
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M>pean  to  oooirary.     Van  BrutU  r.  Mot,  46 
D.  126. 

Defendant*  apon  dissolution  of  attachment, 
is  entitled  to  return  of  property  without 
reimbursing  sheriff  for  charges  paid  a  carrier 
to  get  possession  of  it  or  for  expenses  in- 
curred in  storing  it.  McReady  r,  Jiogers^  93 
I>.  333. 

4.  Proeeeding$  agcUnsi  Principal  Debtor. 

90.  What  defenses  are  available.  — 
Principal  debtor  in  trustee  process,  whose 
interest  is  affected  by  such  proceeding,  may 
take  exception  to  any  question  arising  on 
disclosure  of  trustee,  and  show  any  good 
cause  why  his  debts  and  contracts  should  not 
lie  interfered  with.  HurUmrt  ▼.  HickB,  44  D. 
329. 

Defendant  may  show  in  abatement  of  at- 
tachment, in  Tennessee,  that  the  property 
on  which  attachment  was  levied  is  not  his, 
or  he  may  traverse  and  disprove  truth  of 
cause  stated  as  ground  of  attachment.  Harris 
V.  Taylor,  67  D.  576. 

91.  Waivers  of  defenses  by  answer 
on  the  merits.  —  Defects  in  ancillary  at- 
tachment are  waived  by  answer  to  the  merits, 
and  by  motion  to  compel  plaintiff  to  elect 
whether  they  will  prosecute  original  suit  or 
attachment  bilL    isaaeks  v.  Edtoarda,  46  D. 


6.  BigJUs  and  Liabilities  o/Oamishee  or  Th-ustee. 

92.  In  generaL  —  Process  of  garnish- 
ment relates  only  to  time  of  its  service;  and 
if  there  is  no  indebtedness  at  that  time  from 
garnishee  to  defendant  in  attachment,  plain- 
tiff will  not  be  entitled  to  judgment,  al- 
though it  may  appear  that  between  time  of 
service  and  answer  garnishee  became  in- 
debted, and  paid  the  debt  to  defendant  in 
attachment.  Bc^  v.  Labiaan^  56  D.  237. 
Contra,  see  FirU  NaL  Bank  v.  Joggers,  100 
D.  53. 

Attaching  creditor  only  acquires  such 
rights  against  garnishee  as  debtor  possessed, 
and  no  process  or  proceedings  can  place  oar- 
nishee  in  a  different  or  worse  position  than 
he  would  have  oooupied  if  sued  directly  by 
debtor  in  attachment  suik  WeU  v.  Tyler, 
90  D.  441 ;  Walters  v.  Washhkgton  Ins.  Co.,  63 
D.  451 ;   WldppU  v.  BMins,  93  D.  64. 

Administrator  garnished  for  money  he  has 
been  ordered  to  pay  over,  and  suffering  judg- 
ment to  be  renaeiod  against  him,  beins  ig- 
norant of  fact  that  it  has  been  assigned  trom 
want  of  notioe  of  assignment,  will  be  pro- 
tected.    Bkhards  v.  Origgs,  57  D.  240. 

Garnishee  from  whom  nothing  is  due  may 
make  advanoet  or  loans  to  defendant,  after 
service  of  garnishment  process,  without  ren- 
dering himself  liable  to  defendant's  creditor. 
SmUh  V.  Dosii,  60  D.  390. 

Whero  trastee  havins  in  his  hands  real 
and  personal  property  oTprincipal  debtor  has 
sctnally  paid  or  mnmecf  liabiuties  for  him 


before  servioe  of  trastee  proceae^  ha  will  not 
be  compelled  to  look  to  real  estate  for  hii 
security  unless  there  has  been  intent^oaU 
misconduct  on  his  part  Ooddard  t.  H^^ 
good,  60  D.  272. 

Trastee  is  not  liable  as  such  for  prupeilj 
taken  out  of  his  hands  under  ezeeatioa 
issued  in  same  suit  by  creditor  against  prin- 
cipal debtor,  although  execution  may  tara 
out  to  be  premature  and  void*  and  officer 
who  levied  it  a  trespasser,     fb. 

Primarily,  garnishee  is  regarded  mm  hwo- 
cent  person  owing  money  to  or  having  in  fail 
possession  property  of  another,  without  fault 
or  blame,  and  he  is  supposed  to  stand  in- 
different as  to  who  shall  have  the  money  or 
property.  Waitert  t.  Waahinffian  Inai.  C&, 
63  D.  451. 

One  garnished  is  not  chargeable  for  money 
received  from  third  person,  to  whona  money 
has  been  given  hy  debtor  of  principal  defeud- 
aut,  with  directions  to  pay  it  to  princtp-il 
defendant!  nnleas  third  person  acted  m 
transaction  as  agent  of  prindnal  defendant, 
or  until  latter  ratifies  act  of  toird  person  in 
receiving  the  money,  so  as  to  extingnij»h 
the  debt  and  make  the  money  his  own, 
Strayham  v.  Webb,  64  D.  580. 

Trastee  may  be  charged  where  transacti«ia 
between  plaintiff  and  principal  defrndant 
was  such  as  to  create  debt  absolutely,  wfaetht^r 
security  held  be  good  or  nok  Uamcotk  v. 
Colyer,  96  D.  730. 

Garnishee  notified  of  irregolaritv  of  gar> 
nishment,  and  of  assi^ment  to  thira  party  of 
his  indebtedness  to  principal  defendant^  uinai 
protect  himself  by  presenting  these  fiaets  in 
garnishment  proceedings,  otSerwise  be  wiQ 
be  estopped  from  setting  np  nmishnient 
judgment  in  defense  of  action  oy  assignee 
against  him.     Black  v.  BriAsn,  74  D.  762. 

93.  What  defenses  are  open,  gener- 
ally.*—  Person  when  gamisheed  is  entitled 
to  every  defense  which  he  might  nrge  ai^ainat 
defendant  in  writ.  MaOoM  t.  09ark^  12  D. 
688. 

Garnishee  may  perpetually  enjoin  plaia- 
tiff*s  judgment  against  him,  apon  oecnrrence, 
subsequent  to  his  examination,  off  anythinf 
which  would  famish  legal  defense  to  aetios 
against  him  by  defendant.  Oottrell  ▼•  rap> 
man,  39  D.  32l 

Garnishee  may  object  that  deht  is  not 
subject  to  attachment  in  his  hands,  after 
pleading  that  he  is  not  indebted  to  defend- 
ant in  attachment,  where  service  of  attach- 
ment and  judgment  founded  thereon  ais  * 
void.    ^JUmi  V.  Ziwrnanman,  65  D.  260L 

Garnishee  must  be  allowed  rights  of  aaj 
other  party  in  court  to  make  sooh  delensw  ss 
law  allows  him  agsinst  par^  seeking  ts 
charge  him  with  a  liability.  PTeU  r.  MUkr^ 
67  D.  189. 

Party  is  not  deprived  of  his  protection  m 
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gamisliee  from  second  payment  on  account 
of  mere  irregularities  in  original  suit.  Ounn 
▼.  tiifweU.  73  D.  484. 

It  is  good  defense  for  tmstee  in  trustee 
process  that  goods  levied  on  are  exempt  from 
execotion;  it  is  not  necessary  for  principal 
debtor  to  set  np  this  defense  in  his  own 
name.     Clark  ▼.  AveriO,  76  D.  131. 

Citixen  off  one  state,  if  duly  senred  with 
tnutee  process  in  anothef,  must  appear  and 
soswer^  or  jadgmeut  will  be  rendered  against 
him  upon  his  default;  but  he  will  not  be 
charged  as  trustee,  if  it  appears  on  disclosure 
tjiat  he  had  no  property  of  principal  debtor 
iu  latter  state,  and  is  not  liable  to  him  upon 
aD>  debt  or  oontract  to  be  paid  or  performed 
therein.     LoHfrenee  ▼.  SmiUi,  86  D.  183. 

Garnishee  is  not  estopped  from  denying 
bdebtednesa  to  defendant,  by  reason  of  fact 
that  before  suing  out  of  writ,  he,  the  gar- 
nishee, had  admitted  to  plaintiff  that  he  was 
indebted  to  attachment  defendant,  and  that, 
if  garnished,  he  would  pay  the  money  to 
plaintiff.     LewiB  ▼.  Prenati,  87  D,  321. 

94.  What  BX9  not. — Garnishee  cannot 
oppnM  plaintiff*!  claim  if  defendant  does 
sot,  or  appeal  from  judgment  entered  against 
him.    HoMna  y.  Laming,  13  D.  339. 

Taking  of  goods  by  wrong-doer  from  trus- 
tee does  not  discharge  latter,  but  furnishes 
reason  for  delaying  proceedings,  until  dam- 
ages for  taJLing  can  be  recovered.  DetpcUch 
Urn  T.  BeUamp  Mfg.  Co..  37  D.  20a 

Where  garnishment  suit  is  pending  which 
is  not  prosecuted  to  judgment  at  term  in 
whieh  writ  is  made  returnable,  garnishee  has 
no  right  to  think  that  suit  is  abandoned 
against  him  and  settle  his  debt.  If  he  does, 
equity  will  grant  no  relief  against  a  judg- 
ment afterwards  obtained  against  him  m 
garmshmant  suit.  Stroup  ▼.  SuUivan,  46  D. 
389. 

Gsmishea  cannot  avail  himself  of  mere 
irregnlarities  in  suit  against  his  creditor. 
Ounm  ▼.  Htwell,  73  D.  484. 

He  cannot  assail  collaterally  judgment  en- 
tered against  his  creditor  upon  ground  that 
it  was  voidable.     lb. 

Gamiaihee  cannot  shelter  his  property  from 
execution  by  creditors  under  protection  of 
a  morteage  given  upon  such  property  to 
■tate.  State  must  assert  its  own  rights. 
Bogd  V.  Ckeaawake  etc  Canal  Co.,  79  D.  646. 
96.  Ihityio  notify  third  persons  to 
defend.  —  where  vendee,  garnished  in  at- 
tachment proceedings  to  which  his  vendor 
ia  not  party,  f^ls  to  apprise  latter  that  title 
acquired  hy  purchase  from  him  has  been 
called  in  question,  gives  him  no  notice  of 
garnishee  process,  and  does  not  invite  or  re- 
quest him  to  defend  sach  title,  a  judgment 
rendered  against  him  in  such  earnishee  pro- 
ceedings is  no  defense  or  bar  to  action 
brought  agsinst  him  by  such  vendor  to  re- 
cover pries  off  property  scdd.  Adam§  v. 
/aer,73D.4ia 


Garnishee  does  not  protect  himself  from 
liability  to  third  person  claiming  title  to 
property  attached  by  merely  notifying  latter 
of  pendency  of  proceedings,  but  he  is  bound 
to  request  him  to  defend,  and  tender  to  him 
conduct  of  defense.     76. 

Where  two  attachments  are  levied  upon 
debt  due  from  garnishee  to  attachment 
debtor,  and  judgment  is  obtained  agaiiut 
him  under  second  attachment,  which  he  sat- 
isfies, he  cannot  plead  that  fact  in  bar  of 
first  attachment,  where  he  gave  prior  attach- 
ing creditor  no  notice  of  second  attachment, 
and  did  not  plead  pendency  of  first  attach- 
ment in  bar  of  second.  Fanners'  Bank  v. 
Beastan,  28  D.  226. 

06.  Ofhets.  —  One  summoned  as  trus- 
tee, who  was  indebted  to  defendant  at  time 
of  service  of  writ»  but  who  is  obliged,  before 
making  his  answer,  to  pay  a  note  of  defend- 
ant's on  which  such  trustee  was  indorser, 
may  set  off  amount  of  such  note  against 
debt  due  to  defendant  in  respect  to  which  he 
is  summoned.  BoUon  Tgpe  Co,  ▼.  MorHmer, 
19  D.  266. 

Judgment  creditor  acquires  lien  by  service 
of  writ  of  garnishment  on  judgment  debtor 
of  his  debtor,  which  garnishee  cannot  de- 
feat by  afterwards  acquiring  an  equitable 
set-off  against  Judgment.  WarJlelUv,  Catnp' 
hell,  82  D.  724. 

97.  Another  action  pending.  —  Gar- 
nishee may  plead  in  abatement  a  pending 
attachment  of  debt  upon  which  he  u  suea 
Crawford  v.  Clviie^  41  D.  92;  8eoU  v.  Cote- 
man,  16  D.  71. 

In  such  case,  he  must  set  forth  in  his  pica 
proceedings  at  large,  that  it  may  be  seen 
that  right  to  attach  debt  existed,  and  that 
law  has  been  strictly  pursued.  Crauford  v. 
CltiU,  41  D.  92. 

Plea  in  abatement  of  garnishment  pending 
for  same  debt  is  bad  that  does  not  aver  that 
court  from  which  it  is  issued  has  jurisdic- 
tion, or  that  fails  to  allege  that  afiidavit  re- 
quired by  law  upon  suing  out  garnishment 
process  was  made,  or  to  aver  that  entire 
debt  was  attached,  if  not*  a  portion  thereof, 
stating  it.     lb. 

Defendant  in  suit  in  United  States  court, 
who,  pending  same,  is  served  as  garnishee  in 
state  court  in  foreign  jurisdiction,  is  not  en- 
titled to  plead  garnishment  in  defense  or 
arrest  of  former  suit,  jurisdiction  as  between 
the  two  courts  being  determined  by  priority 
of  suit.  American  Bank  v.  Snow,  98  D. 
365. 

98.  in  another  state.  —  It  is  good 

defense  that  amount  sued  for  has  been  recov- 
ered of  defendants  by  foreign  attachment  in 
another  state.  ScoU  v.  Coleman^  16  D.  71 1 
Molyneux  v.  Seymour,  76  D.  662. 

Prior  action  commenced  in  one  state  must 
be  bar  to  subsequent  process  in  another  to 
charge  defendant  as  trustee  of  plaintiff  in 
prior  action.     W}uppU  v.  Bobbine,  93  P.  64. 
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99.  Payment  of  Judgment  in  anotlier 
action,  when  a  defense.  —  Payment  by 
garnishee  of  judgment,  rendered  against  him 
as  Bttoh,  will  protect  him  against  a  suit  upon 
original  claim.  Smoot  ▼.  Saiava,  58  D.  310; 
Ounn  V.  Howell,  62  D.  785. 

It  is  permisisible,  as  part  of  defense,  for 
defendant  in  garnishment  to  show  that  there 
was  valid  judgment  against  his  creditor, 
which  he  paid  under  compulsion  of  garnish- 
ment.     Ounn  ▼.  Howell,  73  D.  484. 

Even  though  such  payment  was  made  be- 
fore issue  of  execution.  ScoU  v.  Coleman,  15 
D.  71. 

If  garnishee  oould  make  no  defense  against 
claim  of  his  creditor  in  law  or  in  equity,  and 
his  judgment  could  be  enforced  by  legal 
process,  he  can  make  voluntary  payment  of 
it  to  creditor,  and  he  cannot  resist  payment 
on  ground  of  mere  possibility  that  writ  of 
error  might  be  prosecuted  to  judgment  dis- 
c>>Rrging  him.      Webb  v.  MiUer,  57  D.  189. 

1 00.  when  not  a  defense.  —  Oar- 

nishee  who  satisfies  judgment  after  notice  of 
transfer  of  note  attached  does  so  in  bis  own 
wronff,  and  thougb  execution  may  have  been 
awarded  against  him,  such  satisfaction  will 
constitute  no  defense  to  claim  of  assignee. 
Oldham  v.  LedbeUer,  26  D.  690. 

Garnishee  is  bound  to  see  that  bond  is 
given  by  attaching  creditor;  and  unless  it  is 
ffiven,  payment  by  him  of  iudgment  is  in 
his  own  wrong,  and  he  will  be  liable  to  as* 
signee.     lb. 

Garnishee  will  not  be  protected  in  pay- 
ment of  judgment  acainst  himself,  baaed  on 
void  proceedings  agamst  defendant  in  attach- 
ment    Pierce  v.  Oarleton,  54  D.  405. 

Where  two  joint  makers  of  note  are  gar- 
nished as  debtors  of  payee,  and  answer 
admittinff  their  indebtedness,  but  fail  to 
disclose  fkct  that  they  have  been  notified  of 
transfer  of  note,  payment  of  judgment  ren- 
dered against  them  on  their  answer  will  not 
discharge  them  from  liability  to  real  owner. 
Smooi  V.  Eslava,  58  D.  310. 

Garnishee's  payment  of  money  under  exe- 
cution, after  service  of  ffarnishment,  is  no 
defense  for  him.  Debtor  s  remedy  is  to  ask 
for  stay  of  execution.  Skipper  v.  Foster,  65 
D,  405. 

101.  OamiBhee's  defenses  afir&inBt 
suit  by  principal  debtor.  —  Judgment 
against  a  garnishee  is  not  a  defense  when 
sued  by  his  original  creditor,  unless  judg- 
ment has  been  satisfied.  Cook  v.  Field,  36 
D.  436. 

Pendency  of  attachment  does  not  bar 
prosecution  of  suit  by  original  creditor 
against  garnishee,  but  merely  suspends  his 
right  of  action  until  attachment  is  deter^ 
mmed.     Crawford  v.  Clute,  41  D.  92. 

That  trustee  process  suit  is  pending  is  no 
cause  why  writ  by  principal  debtor  against 
trustee  should  be  a!uftte(L  Drew  v.  TowU, 
69  D.  880. 
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Both  in  Massachusetts  and  ConnecticBt 
attachment  by  trustee  process  may  be  mide, 
notwithstanding  action  is  pending  in  fi\a 
of  debtor  against  trustee  to  recover  lasd 
debt;  but  this  rule  applies  only  when  U'th 
suits  are  within  the  same  jurisdiction.  Wkjf 
pie  V.  Hobbins,  93  D.  64. 

Where  suit  in  one  court  ta  eommeaeed 
prior  to  institution  of  proceedings  under  ac> 
tachmeiit  in  another  court,  such  proceediD|B 
cannot  arrest  the  suit.     lb. 

Subsequent  trustee  process  is  do  aDaver 
to  prior  action  in  another  jurisdiction.    Ik 

payment  of  execution  issued  upon  jsdf- 
ment  in  action  in  another  state  chargui^ 
trustee  in  foreign  attachment  is  no  bar  to 
action  previously  commenced  against  bus  ia 
Massachusetts  bv  principal  delendant,  and 
in  which  he  had  appeared,  if  judgment  za 
other  state  charging  nim  ss  trustee  was  ob> 
tained  upon  his  wiluul  default.     lb 

102.  Garnishee's  answer,  and  its 
effect.  —  Answer  of  garnishee  is  deeoied 
true  until  disproved  or  contradicted.  Pimt 
V.  Oarleton,  54  D.  405. 

Garnishee  ia  bound  to  answer  ss  to  hii 
indebtedness  to  defenduit  named  in  process 
and  such  answer  cannot,  therefore,  be  re- 
garded as  merely  voluntary.  Dodd  v.  Broil, 
66  D.  541. 

Answer  of  garnishee  that  he  was  indebted 
to  A,  but  that  before  gamiahment  «m 
served  upon  him,  he.  A,  and  B,  had  msJs 
an  agreement  by  which  he  had  agreed  to  pay 
the  money  to  B  upon  a  debt  owed  B  by  A, 
is  evidence  that  he  does  not  owe  A  any- 
thing.     Black  v.  Paul,  45  D.  353. 

On  reversal  of  judgment  diachaiving  gar* 
nishee,  latter  should  be  allow^  to  file 
amended  answer,  setting  forth  paymeat  el 
debt  by  him  to  his  creditor  after  judgment 
of  discharge,  and  before  writ  of  error  vu 
sued  out.      Webb  v.  Miller,  57  D.  189. 

Payment  of  debt  by  trustee  after  being 
charged  therefor  in  trustee  process  may  m 
taken  advantage  of  under  general  isne,  sai 
without  a  plea  puis  darreta  eomtintkiM*, 
Drew  V.  Towle,  59  D.  380. 

Where  debtor  of  assignor  is  garnished 
under  attachment  issued  subsequent  to  «•> 
signment,  and  has  notice  of  assignment  dur^ 
ing  pendency  of  the  suit,  it  is  ois  duty  to 
set  up  assignment  in  answer  to  garuisbM 
procesa      Waltere  v.   Whitloek,  76  D.  607. 

108.  Entry  of  judgment  on  answer.* 
—  Garnishee's  answer  sufficiently  admits  in< 
debtedness  to  execution  debtor  to  aathor> 
ize  judgment  against  such  garnishee,  eten 
though  it  contains  no  express  admiasioii,  if 
it  states  faotp  showing  such  indebtednesi  to 
exist.    Magm  v.  B^ford,  37  D.  691. 

Judgment  may  be  rendered  Mainst  gar 
nishee  for  indebtednen  admitted  to  be  dat 
at  future  day,  but  execution  will  be  stayed 


*  Entry  of  Judgment  on 
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ontil  maturity  of  debt.  CfoUreU  t.  VofTUtm, 
39  D.  323. 

Jadgment  nmst  not  be  given  on  answer  of 
gamisoee  unless  it  clearly  makes  bim  cbarge- 
able.     Pierce  t.  Carleton,  54  D.  405. 

Motion  for  jadgment  upon  garnishee's  an- 
swer is  in  nature  of  demurrer  to  evidence, 
and  if  ftcts  stated  do  not  raise  or  establish 
a  Uabflity,  or  if  garnishee's  liability  is  posi- 
tively denied,  plaintiff  in  attachment  must 
fail.     Doris  ▼.  Pawlette,  62  D.  690. 

104.  Joinder  of  issue  on  answer.  — 
When  answers  of  garnishee,  on  his  examina- 
tion  on  oath  in  proceedings  by  attachment, 
ire  satisfactory  to  plaintin,  judgment  of  the 
court  may  be  taken  thereon;  but  where  his 
answers  are  not  satisfactory  to  plaintiff,  an 
issue  may  be  made  np  and  tried  by  jury  as 
IB  other  caaee.    Adama  v.  Filer,  73  D.  410. 

Osmishee's  statements  must  be  taken  as 
admitted  when  the  plaintiff  in  attachment 
does  not  make  an  issue  upon  the  answer. 
DoKt  V.  PawkUe,  62  D.  690;  WaUer$  y. 
WaJmgion  Ins,  Co,,  63  D.  451. 

Where  garnishee  answers  that  obligation 
was  assigned  before  he  was  summoned,  at- 
tachment plaintiff  cannot  reply  that  gar- 
nishee had  no  notice  of  assignment  until 
after  he  was  summoned.  Smith  v.  Blotch^ 
ford,  52  D.  604. 

105.  Svidenoe  of  garnishee's  liabil- 
ity.—  Disclosure  of  trustee  and  judgment 
ipon  it  are  admissible  in  evidence  only  be- 
tween those  who  are  parties  to  suit.  PiU  t. 
Mower,  36  D.  727. 

Declarations  of  employee  of  one  summoned 
IS  garnishee,  as  to  indebtedness  of  gar- 
nishee to  defendant,  are  not  admissible  in 
iaae  upon  garnishee's  answer  when  they 
were  made  to  third  person,  and  employee 
was  not  agent  of  garnishee  with  respect  to 
indebtedness.  BcdUmore  etc  R,  R,  Co.  v. 
GnUaohue,  65  D.  254. 

106.  Interrogatories.  —  Answers  of 
garnishee  on  a  forei^  attachment,  given  in 
reply  to  interrogatories  by  plaintiff,  may,  on 
^r«/acKis  against  garnishee,  be  contradicted 
by  showing  that  he  swore  differently  on  an- 
other occasion.     Adlum  ▼.  Yard,  18  D.  608. 

Interrogatories  filed  bw  plaintiff  in  at- 
tachment, to  be  answered  by  garnishee,  may 
be  waived  by  him,  and  rule  of  court  as  to 
*«rvice  of  them  is  not  to  be  enforced  until 
gvoishee  appears  and  plaintiff  is  informed 
of  defense  nlied  upon.  Bogd  t.  CJteaapeake 
tic  Camd  Co.,  79  D.  646. 

l^roperty  of  client  in  bands  of  his  attor- 
ney is  not  shielded  from  pursuit  of  his  cred- 
itors by  law  which  provides  that  *'  no  at- 
torney or  counselor  at  law  shall  give  evi- 
dence of  anything  that  has  been  confided  to 
bim  by  his  client  without  the  consent  of 
*°ch  client."  Garnishee  may,  however,  be 
excused  from  answering  any  particular  in- 
terrogatory if  he  declare  on  oath  that  he 
**Qoet  answer  the  same  without  disclosing 
1A.]>.  B.-» 


matters  confided  to  him  by  his  client,  or  ad- 
vice given  by  him  to  his  client,  ooncemiuff 
the  business  about  which  he  is  retained. 
White  v.  Bird,  96  D.  393. 

107.  Costs.  —  TruHtoc  who  appears  in 
trustee  process  may  lie  charged  for  entire 
debt  and  costs  recovered  by  creditor  against 
principal  debtor,  if  he  has  that  amount  in 
his  hands  after  costs  allowed  him  by  court 
have  been  deducted,  even  though  that  sum 
exceeds  amount  officer  is  directed  to  attach 
by  trustee  writ     Drew  v.  TowU,  59  D.  380. 

Trustee  who  makes  default  is  chargeable 
only  for  the  sum  named  in  writ     lb. 

Trustee  has  no  claim  for  interest  paid  on 
execution,  or  for  officer's  fees  paid  by  him. 
He  is  discharged  only  to  amount  of  costs 
allowed  him  and  amount  of  judgment  ren- 
dered against  him.     lb. 

Execution  creditor  is  liable  for  oosts  of 
garnishment  successfully  prosecnted  against 
person  summoned,  if  funds  in  latter's  hands 
are  not  sufficient  to  pay  debt  and  costs,  and 
he  has  not  resisted  proceeding  nor  appealed 
from  judgment  against  him.  8tai$  ▼.  Luui' 
weaver,  75  D.  757. 

108.  Verdict  on  issue  upon  garnishee's 
answer  is  defective  in  not  responding  to 
issue  when  answer  discloses  no  debt  due  at 
time  of  service  of  garnishment,  and  verdict 
finds  garnishee  indebted  after  servioe  of  gar 
nishment.  Bcdtimore  etc  R.  R.  Co,  ▼.  Uol 
laghiie,  65  D.  254. 

109.  Garnishee's  liability  for  inter* 
est.  —  Garnishees  are  liable  to  pay  interest 
on  amount  in  their  hands  for  which  they  are 
charged  from  and  after  day  on  which  demand 
of  payment  was  made  upon  them.  Williamg 
V.  A.  A  K.  R.  R.  Co.,  58  D.  742. 

Garnishee  is  not  chargeable  with  interest 
upon  funds  in  his  hands  unless  it  be  shown 
that  he  used  the  money  for  which  he  is  lia- 
ble. And  this  rule  is  not  changed  by  statu- 
tory provision  that  garnishee  may  exonerate 
himself  from  liability  by  paying  money  into 
hands  of  sheriff.  Moore  v.  I^wrey,  95  D. 
790. 

Payment  by  trustee  in  foreign  attachment 
of  judgment  rendered  against  him  operates 
to  extent  thereof  as  voluntary  payment  by 
trustee  to  principal  debtor.  Interest  is  al- 
lowed upon  amount  of  such  judgment  as  in 
other  cases  of  partial  payments.  Drew  t. 
Towle,  64  D.  309. 

6.  Claims  qf  Third  Persons;  PriorUy;  Inter' 
venUon;  Trial  qf  Right  of  Property. 

1 10.  The  position  of  the  attaching 
creditor.  —  Creditor's  claim  upon  debtor  s 

Property,  obtained  by  operation  of  law,  as 
y  attachment^  is  subject  to  all  equities  to 
which  land  was  liable  in  debtor's  hands,  al- 
though legal  title  to  land  is  vested  in  creditor 
by  such  proceeding.  Watts  y.  Kinney,  23  D. 
266. 

Priority  between  the  rights  of  Joint 
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iadividaal  orediton  will  not  b«  inaiurad 
into,  in  suit  by  lattar  Against  debtor*! 
tnistea.     WhUney  ▼.  ifimroe,  36  D.  732. 

Where  party  proceeding  by  attaohment  at- 
tacks sale  en  groond  that  it  was  fraudulent 
and  Toid  as  against  eraditor^  he  must  show 
that  justioe  had  jurisdiction,  and  that  pio- 
cess  was  rej^ilarly  issued.  And  this  b  ne> 
cesaary  to  justification  of  officer  as  well  as 
sreditor.     Van  JSUm  ▼.  Hunl,  41  D.  748. 

Attaching  oreditor  who  has  not  parted 
with  his  proper^  on  credit  of  goods  fraudu- 
lently obtained  by  debtor  from  third  person 
is  not  to  be  regarded  as  a  bona  fide  purchaser 
of  such  goods.  Thampmm  ▼.  Ro9€t  41  D. 
121. 

Attaehing  creditor  Is  charffoable  with  no- 
tice in  same  manner  and  with  like  effeot  as 
subsequent  purchaser.  McLamholin  ▼.  Skep- 
herd,  52  D.  646. 

Rights  of  parties  on  garnishment  depend 
upon  condition  of  things  as  existing  at  time 
of  service  of  original  writ  on  trustees,  and 
cannot  be  modifiMl  or  changed  by  subsequent 
transactions.  WOiiaau  w.  A.  *  K.  B.  R. 
Co.,  58  p.  742. 

Doctnne  that  purchasers  have  superior 
equity  oTer  creditors  has  never  been  recog- 
nised or  adopted  in  Vermont.  Lien  of  at- 
taching erecutors  createe  equitable  title 
equal  to  that  of  purchasers.  JBigelow  r.  Top- 
liff,  60  D.  264. 

Attaching  creditor  is  not  purchaser  within 
meaning  of  registry  law,  and  cannot  daim 
benefit  of  its  proTisions  until  property  at- 
tached has  beoi  sold  in  pursuanoe  of  law, 
and  has  been  purchased  in  oy  him.  CobmiUa 
Bamk  r.  Jaoob$,  81  D.  792. 

Attaching  ereditor  cannot  avoid  sale  and 
delivery  of  personal  property  on  mere  ground 
that  such  sale  was  made  with  intent  to  pre- 
fer another  oreditor  in  violation  of  provisions 
of  insolvent  law.  Ourdner  v.  Lam,  85  D. 
779. 

111.  Prioritjr  betwMn  rival  attach- 
BlMLta. — Question  of  fraud  in  ooncealiuff 
attachment  must  be  put  in  issue  and  triea 
by  jury,  if  intended  to  be  relied  on  in  sup- 
port of  subsequent  attachment.  Hemmen' 
way  V.  Wheeler,  25  D.  411. 

Abandonment  by  prior  attachiuff  creditor 
of  portion  of  his  debt  or  claim  will  preclude 
him  from  enforcing  portion  of  debt  so  relin- 
quished, under  same  attachment,  and  as  to 
tnat  portion  of  debt  he  will  be  postponed  to 
other  attachments  following  his  own.  Hqpp 
V.  OUwer,  85  D.  206. 

Successive  attachments  should  be  satisfied 
in  the  order  of  their  priority,  and  not  pro 
rata,    lb. 

First  attabhinf|  creditor  is  entitled  to  full 
satisfaction  of  his  judgment  and  costs  in 
preferenoe  to  others  whose  attachments  were 
of  later  date.    lb. 

Where  subsequent  attachment  has  been 
inl  levied  by  sheriff  or  his  deputiei^  and 


fund  attached  is  under  oontrol  of  eamit,  and 
partiae  are  all  before  oonrt,  ehajioellor  shoaJd 
distribute  fund  amongst  attaching  crediton 
In  order  in  which  attachments  oajne  ints 
sheriff's  effioe.  Kmmom  ▼•  f^idBm^  44  D. 
776. 

Equity  will  nol  gtf  sobsoqiian*  sttsrh 
ment  priori^  over  prior  attsohiwi^  beosan 
first  attaching  oreditor  rcprceentod  to  eeoood 
that  he  had  already  levied  his  attnchment, 
when  in  fact  he  had  not^  and  thereby  eaased 
second  oreditor  to  delay  levyiiis  until  fiml 
had  time  to  make  hia  levy.  Bemdwdl  v. 
Perry,  47  D.  687. 

On  ffamishment  of  fund  by  aefveml  ered- 
itors,  fund  must  be  i^ipropriatnd  to  satisfy 
judgments  aooording  to  priori^  of  attech- 
ments.     WUUame  w*  A.  S  K.  JL  JL 


0)1,53 
D.742. 

Junior  attaching  creditor  cannot  take  ad- 
vantage of  irreguUritiee  in  affidavit  or  hood 
given  by  prior  attaching  oreditor.  Fkcti 
therefore,  that  affidavit  omits  to  aver  that 
sum  for  which  writ  is  asked  is  *'an  actasl 
bonaJUU  existing  debt,  due  and  owing  fraa 
the  defendant  to  the  plaintiff  and  tiiat  the 
attachment  is  not  souffht  and  tho  action  ii 
not  prosecuted  to  hinder,  delay,  <ir  defraud 
any  creditor  or  creditors  of  the  defendant, " 
doee  not  render  attachment  issued  a  nulli^ 
as  against  subsequent  attaching  eredxteia 
Fridenberg  v.  Piereom,  79  D.  IG2. 

Permitsion  to  subsequent  attaehing  cnd- 
itors  to  appear  and  defend  prior  attaohmsnl 
is  within  sound  discretion  of  coort  under 
Missouri  statute;  and  refusal  of  permisskn 
to  such  creditors  to  plead  in  abatement  is 
not  error,  where  there  Is  nothinn  to  shew 
that  court  exercised  its  discretion  nnaoandty. 
Jump  V.  BaUon,  86  D.  146. 

Subsequent  attaching  creditor,  in  defend- 
in||  agamst  prior  attMhment,  must  plesd 
within  time  allowed  to  attachment  d«ead- 
ant    lb. 

Sheriff  receiving  attachment  regular  on  iti 
face  cannot  pay  over  money  obtained  by  hia 
from  sale  of  property  levied  on  by  virtue  ef 
writ  to  junior  attaching  ereditor,  beoaase 
complaint  in  action  on  which  first  attachment 
was  issued  did  not  set  forth  cause  of  actioa 
upon  which  attachment  oonld  iaene.  Jfc* 
Omb  V.  Reed,  87  D.  115. 

It  ie  dnty  of  sheriff  in  sudi  case  to  apply 
money  in  (urder  of  attachmenta.  He  has  ue 
right  to  ^  back  of  process  and  raiae  questioa 
as  to  vahdity  of  attachmenta.    lb. 

Whether  junior  attadiing  ereditor  esa 
successfully  attack  validi^  3  prior  attach- 
ment on  same  property,  on  ground  tiiat  cooh 
plaint  did  not  oontsin  cause  of  aotian  upon 
contract,  express  or  implied,  for  direct  pay* 
ment  of  money,  queere.    lb. 

Payment  by  garnishee  in  Sngland  nuder 
reguur  legal  process  issued  from  oonrt  is 
London,  at  instance  of  assigneee  of  bankrapt 
there,  of  debt  due  by  oitiBsa  ef  Hew  Yen 
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to  Imnkropt^  is  sufficient  bsr  to  sotioD 
brought  here  for  sach  debt^  by  tmstees  for 
a  editors  of  bsokrapt  under  attachment  law, 
aotwithatanding  attachment  here  was  issued 
before  money  of  debtor  came  into  hands  of 
pmishee,  or  eren  before  foreign  attachment 
issued  in  bg^and.  Hoknta  t.  i?em«en,  11  D. 
369. 

113.  Priority  between  attachments 
and  other  process  or  conveyances.  — 
Attachment  of  defendant's  intereiit  in  steam* 
boat,  in  soit  between  joint  owners  for  account- 
ing* givfls  te  plaintiff  a  lien  superior  to  any 
lia  of  sabeeqnent  execution  creditor.  Thorns 
?.  SotahanL  26  D.  467. 

Where  officer  has  levied  two  attachments 
se  two  parcels  of  realty  belonging  to  same 
debtor,  uat  debtor  had  mortgaged  one  parcel 
ifter  first  attachment,  and  prior  to  second, 
nch  officer,  having  received  executions  in 
both  suits  at  same  time,  is  not  bound,  in 
lUenoe  of  special  iDstructions  from  junior 
sttachment  creditor,  to  give  him  preference 
over  mortgagee,  by  levying  other  execution 
first  CO  mortgaged  parceL  LaAin  v.  WU' 
Avd.  26  D.  629. 

Mortgagee  of  goods  attached  under  writ 
igaiast  mortgagor  must  be  allowed  reason- 
able time  in  which  to  state  exact  account  of 
particulars  and  amount  of  his  claim,  and  de- 
■umd  payment  thereof;  and  if  parties  assent 
to  ssle  under  writ  day  following  its  levy,  a 
itatementand  demand  by  mortgagee  thirteen 
days  af terwarcEs  is  within  a  reasonable  time. 
Tcjieg  y.  BftUerJUid,  35  D.  374. 

Lien  of  attachment  takes  priority  over 
ssreoorded  deed,  which  priority  is  not  lost 
from  fact  that  grantee  under  such  deed  has 
conveyed  the  land  to  another,  who  has  put 
his  deed  on  record  before  levy  of  attachment. 
Roberta  v.  Bourne^  39  D.  614. 

Michigan  statute  requiring  attachment 
levy  to  be  filed  in  registry  of  deeds,  in  order 
to  pve  it  any  force  as  a  lien  (Compiled  Laws, 
ne.  4751),  contained  no  provision  giving 
Rich  lien  priori^  over  pre-existing  rights  of 
third  persons.  Coluinbia  Bank  v.  Jaa)ba,  81 
D.792. 

Attaching  creditor  who  has  constructive 
notice  of  mortgage  is  not  released  from  obli- 
ption  to  make  further  inquiry,  by  fact  that 
be  believed  mortgage  to  be  fraudulent,  and 
that  it  was  withheld  from  record  to  hinder 
ind  defraud  creditors.  AUen  v.  McCalia,  96 
0.56. 

A,  being  indebted  to  plaintiff^  conveyed 
to  him  property  by  a  sale  valid  under  the 
■tate  law.  The  property  was  afterward 
■eized  by  sheriff  under  attachment  as  prop- 
erty of  A  in  suit  by  other  creditors.  A  was 
tieclared  a  bankrupt,  and  property  was  taken 
from  sheriff's  possession  under  a  warrant 
from  bankrupt  court  and  sold  by  assignee  in 
bankruptcy,  without  any  adjudication  that 
■ale  to  B  was  void.  Hekl,  that  plaintiff  was 
'to  leeover  full  value  of  property 


from  sheriff  and  attaching  ereiitera.    Bromf 
ley  V.  Goodrich,  22  R.  685. 

Plaintiff,  a  national  bank  of  New  Orleaaa 
purchased  of  the  11.  and  T.  Bank,  located 
there,  a  draft  on  bankers  in  New  York,  to 

Plaintiff's  order.  SubsequenUy  the  M.  and 
'.  bank  was  put  in  liquidation  under  laws  of 
Louisiana,  and  defendants  were  appointed 
commissioners  to  receive  all  its  property. 
Draft  being  duly  dishonored,  plaintiff 
brought  this  action  on  it  in  New  York,  and 
attached  funds  of  the  M.  and  T.  bank  in  that 
state.  Defendants  as  sooh  commissioners 
claimed  attached  property.  Held,  1.  That 
plaintiff  was  a  non-resident  of  New  York, 
and  that  cause  of  action  arose  within  that 
state,  within  meaning  of  New  York  statute; 
2.  That  lien  of  attachment  was  superior  to 
rights  of  defendants.  Hibemia  NaL  Bank  ▼. 
lA^combe,  38  R.  518. 

118.  Claims  of  third  person,  gener- 
ally. —  Custom  amon^  brewers  and  retailers 
of  beer,  considered  with  reference  to  rights 
of  brewer  and  attaching  creditors  of  retailer, 
and  beer  held  not  to  he  attachable  as  prop- 
erty of  retailer.  Meldrmn  ▼.  Snow,  20  V, 
489. 

Replevin  lies  against  attaching  officer  on 
behalf  of  brewer  to  whom  retailer  had  as- 
signed all  hit  special  property  in  beer.     lb. 

Qarnishor  of  debt  evidenced  by  note  pay- 
able to  order,  who  has  received  payment,  is 
protected  from  recovery  at  suit  of  one  hold- 
ing note,  by  assignment  prior  to  garnish- 
ment, but  who  has  failed,  during  pendency 
of  that  proceeding,  to  either  give  notioe  of  or 
to  interpose  his  claim.  Hemdom  v.  Swears 
engen,  26  D.  359. 

Where  owner  of  interest  in  steamboat, 
which  he  had  pledged  to  owner  of  remaining 
interest,  made  his  note  to  third  person  one 
day  before  subpopna  was  served  on  him  in 
suit  to  enforce  lien  of  pledge,  and  for  ao- 
counting,  and  there  was  no  witness  to  note, 
which  was  not  produced,  and  no  satisfactory 
proof  of  consideration  therefor,  and  maker 
confessed  judgment  on  note  in  action  brought 
in  different  county  from  that  in  which  parties 
resided,  and  consented  that  execution  should 
forthwith  issue  against  him,  and  that  his 
interest  in  boat  should  be  sold  without  ad- 
vertisement, and  judgment  creditor  directed 
that  boat  should,  even  after  sale,  be  left  in 
possession  of  judgment  debtor,  these  facts 
show  that  such  person  was  not  a  bona  fide 
judgment  creditor.  Thorns  v.  Southard,  26 
D.  467. 

Attaching  creditors  do  not  stand  on  same 
footing  as  bona  fidt  purchasers;  latter  are 
entitled  to  protection  on  account  of  payment 
of  present  consideration  without  notice;  but 
former  are  seeking  to  recover  old  debt,  and 
rights  of  third  persons  are  not  affected  by 
attachment,  although  attaching  creditors  be 
not  affected  by  notice.  Depeyater  ▼.  OouH 
29  D.  723. 
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If  uuwer  of  gamuhee  thowi  that  third 
person  claimB  debt  or  some  interest  therein, 
nieh  third  person  should  be  cited  to  appear. 
Payne  ▼.  Maffor  <if  Mobile,  37  D.  744. 

Attaching  creditor  is  not  entitled  to  in- 
fnnction,  on  ground  of  fraud,  restraining 
disposition  of  nifl  debtor's  property  in  sher- 
iff's hands  under  judgments  and  executions. 
Uartin  t.  Mieluul,  66  D.  666. 

Vendor's  privilege  on  movables  secured 
by  attachment  is  unknown  to  common  law. 
Such  j^rivilege  does  not  apply  to  contracts 
made  m  another  state,  where  it  is  shown 
that  common  law  is  basis  of  jurisprudence, 
and  that  parties  reside  in  such  other  state. 
Fact  that  a  portion  of  soods  conveyed  was, 
at  date  of  oontractt  in  Louisiana,  makes  no 
difference,  movables,  as  a  general  rule,  hav- 
ing no  tUua,    Brent  v.  Shouae^  79  D.  573. 

n<ma  fde  purchaser  of  promissory  note 
from  payee,  for  value  and  before  maturity. 
Is  not  affected  by  garnishment  process  served 
upon  maker  of  note  in  action  against  payee, 
although  payee  was  owner  of  note  at  time  of 
service  of  process.    Mvtm  v.  Wui^  95  D.  379. 

114.  and  how  interposed. —Part- 
nership creditor  cannot  claim  fund  paid  into 
court  oy  ffamishee  under  attachment  by 
creditors  oi  individual  partners,  except  upon 
establishing  his  demand  in  suit  at  law,  to 
which  partners  or  survivor  of  them  are  made 
parties,  even  though  such  demand  is  in  form 
of  a  judgment  recovered  in  another  state. 
Baufden  v.  Schaiull,  23  D.  170. 

Order  of  court  directing  sale  of  attached 
property,  and  commanding  sheriff  to  hold 
proceecU  subject  to  ultimate  decision  of 
cause,  does  not  prevent  claimant  from  ap- 
pearing in  attachment  suit  and  asserting  title 
to  the  property.  HaU  v.  Bkhardeon,  77  D. 
303. 

Payment  to  plaintiff,  by  order  of  court,  of 
proceeds  of  sale  of  attached  propertv,  made 
oy  order  of  court,  upon  his  giving  bond  to 
indemnify  defendant  and  all  other  persons  in 
case  suit  should  be  decided  against  nim,  does 
not  change  nature  of  fund,  or  prevent  claim- 
ant from  appearing  and  assertmg  title  to  the 
property.     76. 

Fact  that  claimant  is  prosecuting  suit  for 
same  cause  does  not  prevent  his  appearing  in 
attachment  case  and  asserting  title  to  the 
property,    lb. 

Action  lies  against  officer  to  recover  goods 
attached  by  him  as  property  of  person  who 
purchased  them  from  plaintiff  by  means  of 
talse  representations,  without  proof  that 
attaching  creditor  had  knowledge  of  the 
fraud.     Atwood  v.  Dearborn^  79  D.  755. 

116.  Intervention,  and  rights  of 
intervenors.  — Judgment  creditors  of  de- 
fendant in  attachment  may  intervene  for 
purpose  of  setting  aside  attachment  because 
void  as  to  theuL  Davie  v.  Eppinger,  79  D. 
184. 

Sabsequent  attachment  creditor  may  inter- 


B-BSl. 

vene,  in  action  for  reooveiy  of  money  ii 
which  attachment  has  been  issued  and  leriei 
upon  property  of  defendant,  at  any  tint 
before  entry  of  judgment,  for  pnrposa  cf 
contesting  validity  of  first  attsduBsai 
Sfeyer  v.  IhmeU^  81  D.  157. 

Where  subsequent  attaching  creditor  lo 
intervenes  on  sround  that  prior  attabbntat 
was  fraudnlentiy  taken  ont»  he  occupies  po- 
sition of  defendant^  and  burden  of  proof  ie 
upon  plaintiff!     lb. 

Answer  of  garnishee  is  not  enrideDOo  of 
facts  therein  stated  against  mterrenors,  is 
contest  between  them  and  gamishofs.  Be^ 
eeU  V.  OarthwaUe,  73  D.  25f 

Interveners  having  direct  1^^  interest  in 
success  of  defendant,  in  defeating  plaint^  *• 
attachment,  have  right  to  join  in  all  defensei 
pleaded  by  defendant's  earator  ad  koe,  in- 
cludins  plea  of  prescription  when  defendant 
is  insolvent.  liew  OrUama  Cemal  cfe.  Gx  v. 
Beard,  79  D.  682. 

In  absence  of  fraud  and  oollnsion,  inter- 
vener in  attachment  will  not  be  permitted 
to  urge  defenses  which  are  personal  to  de- 
fendant. Questions  of  admissibility  of  tes- 
timony and  formality  and  regulanty  of 
S leadings  are  matters  for  consiaeratiaB  of 
efendant,  and  if  he  sees  fit  to  waive  thesi, 
he  may.    Fleming  v.  ShiekUt,  99  B.  719. 

Intervener  can  only  show  that  prc^ertv 
attached  is  his;  he  cannot  contest  ^aintiffs 
claim  against  defendant^  nor  vrge  any  iireg* 
ularities  in  suit.     /&. 

Where  one  is  soncht  to  be  charged  as 
garnishee  of  payee  of  promissory  note,  and 
third  party  intervenes,  claiming  property  is 
note,  presumption  is  that  it  came  Into  Ist- 
ter's  possession  before  its  maturity,  sod 
plaintiff  must  show  affirmatively  not  only 
that  he  did  not  acquire  it  before  matniity, 
but  that  it  was  in  fact  propertv  of  payee  st 
time  of  service  of  writ  of  gamimment.  Bae- 
eeU  V.  Garthwaite,  73  D.  257. 

116.  Transfers  pending,  oar  subject 
to  attachment.  —  Attachment  oonsdtntes 
a  lien,  subject  to  which  general  property 
remains  in  owner,  and  if  he  can,  withovt 
trespass,  make  actual  delivery  of  the  prop- 
erty, a  sale  with  such  delivery  passes  prop- 
erty subject  to  lien,  and  takes  prceedeoos 
over  subsequent  attachment.  ^eUjfplaet  v. 
Dutch,  23  D.  CS8. 

Debtor  has  qualified  possession  of  attadied 
property,  kept  on  his  premises  by  offieer, 
under  license  from  him,  and,  with  officer  J 
acquiescence,  may  make  actual  delivery 
thereof  to  assignee,  subject  to  lien.     ib. 

Rights  of  creditor's  under  attachment  os 
slaves  will  not  be  affected  by  prior  convey- 
ance of  the  slaves,  executed  withoot  state, 
and  which  has  not  been  recordiMl  here,  nor 
under  which  has  there  been  possession  takes. 
Armiited  v.  Bowden,  25  D.  178. 

To  charge  debtor  with  duty  of  paymest  ts 
assignecp  notios  is   indiipensshiei   bsil  s^ 
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tM^hment  of  debt  in  hia  hands  by  any  cred- 
itor of  assignor  will  not  entitle  such  cred- 
itor to  iniority  of  right  if  debtor  receives 
notice  of  assignment  pendente  lUe,  and  in 
time  to  avail  himself  of  it  in  discbarffe  of 
suit  against  him.  SmUh  ▼.  BleUd\ford,  62  D. 
504. 

Transferee  of  note  who  has  been  notified 
of  payment  of  same,  and  fails  to  appear  and 
sasert  his  nghtn,  is  estopped  from  setting 
np  any  claim  against  garnishees.  Smooi  v. 
Etiaea,  58  D.  310. 

Assignment  b^  mere  delivery  of  certifi- 
cates of  stock  IS  not  sufficient  to  defeat 
rights  of  attaching  creditor  of  assignor  under 
California  statute  concerning  corporations. 
WesKm  ▼.  Bear  River  etc.  Mining  Co.,  63  D. 
117. 

Attachment  of  Louisiana  creditor,  whose 
debt  is  payable  in  another  state,  is  defeated 
by  assignment  of  vessel  in  trust,  made  at 
•8%  preferring  certain  creditors,  and  valid 
hj  law  of  such  other  state,  where  all  narties 
to  instrument  reside,  but  void  by  law  of 
Lonisiana.  In  such  case,  validity  of  assign- 
ment must  be  tested  by  law  of  place  where 
oisde.    Southern  Bank  v.  Wood,  74  D.  446. 

Otder  of  sale  of  goods  under  statute  pend- 
iBg  attachment  is  mere  interlocutory  pro- 
eeeding,  effect  of  which  is  to  convert  soods 
into  money,  which  remains  in  hands  of 
•ben^  to  await  determination  of  attach- 
ment, subject  to  any  claims  that  might  have 
been  ssseried  against  the  goods  themselves. 
O'Briem  T.  Horns,  77  D.  284. 

Where  sheriff  attaches  vessel  which  passes 
into  hands  of  stranger  with  knowledge  of 
attachment^  lien  of  attaching  creditor  will, 
in  equity*  be  allowed  to  follow  vessel,  and 
tttaeh  itself  to  money  in  hands  of  such 
stranger  for  which  vessel  was  sold  by  him. 
Norton  v.  Hkam,  79  D.  338. 

Aaeignee  of  garnished  debt  stands  in  place 
of  principal  debtor,  and  can  make  any  de- 
fease to  judgment  which  he  could  make,  and 
none  which  he  could  not  make.  CoU  v. 
Hatn,  79  D.  244. 

A,  on  Ist  of  March,  1866,  gave  his  negoti- 
sUe  note  to  B,  payable  in  two  years.  C,  a 
creditor  of  B,  served  attachment  on  A,  as 
garnishee,  in  November,  1867.  B  indorsed 
.note  February  22,  1867,  to  D,  bona  fide  for 
value,  D  having  no  notice  of  attachment, 
bat  having  heard  that  B  had  failed.  After 
maturity,  A  paid  amount  of  note  to  D. 
Heldt  that  note  was  discharged,  and  that  A 
vu  not  liable  under  attachment.  Day  v. 
Zimmerman,  8  R.  157. 

117.  Trial  of  the  right  of  property. 
—  Sheriff  holding  inquest  to  trv  a  claim  to 
property  has  authority  to  exclude  illegal 
testimony.     Obart  ▼.  Leison,  34  D.  182. 

Receipt  given  by  defendant  in  attachment 
to  claimant,  for  purchase  price  of  property,  is 
competent,  and  prima  fade  evidence  that 
property  was  sola  to  claimant.     Ilk 


7.  Judgment;  its  Bjffed,  amd  how  Reviewed, 

118.  When  and  what  Judgment  ia 
proper;  amount.  —  In  oases  of  samish- 
ment,  execntiou  creditor  is  deemea  an  as- 
signee of  Uie  debt  from  and  after  the  servios 
of  garnishment,  and  is  entitled  to  judgment 
as  if  such  assignment  had  been,  regularly 
made.     Ses^nons  v.  Stevens,  46  D.  339. 

Death  of  plaintiff  before  judgment  against 
garnishee  is  rendered,  does  not  render  such 
judgment  null  and  void.  Coleman  v.  Me* 
Afm:ty,  57  D.  229. 

Judgment  may  be  rendered  against  gar* 
nishee  for  amount  exceeding  that  of  plain* 
tiff's  judgment  against  defendant  ScoUr, 
Bill,  22  D.  462. 

To  enter  judgment  for  larger  sum  thaa 
debt  sworn  to  and  named  in  attachment  is 
error  for  excess  only.  Skitmer  w,  Moore,  30 
D.  165. 

119.  Operation  and  eflbot,  generallir. 
—  Judgments  rendered  in  suits  by  attach- 
ment have,  in  North  Carolina,  sameoperatioo 
and  effect  as  those  rendered  by  same  oonrta 
in  other  actions.  Skinner  ▼.  Moore,  30  D.  165. 

Judgment  in  attachment  suit  has  same 
effect  as  if  process  had  been  personally 
served.  Such  judgment  is  in  fact  not  in  rem, 
but  personal,     lb. 

Judgment  against  garnishee  is  entitled  to 
all  attributes  of  an  adjudication  unon  sub- 
ject-matter; and  debt  garnished  loses  its 
identity  and  character,  and  ceases  to  be  sub- 
ject of  future  action.  Seseione  v.  Stevens,  46 
b.  339. 

Formal  and  nominal  attaohmcmt  of  prop- 
erty of  non-resident  is  not  sufficient  to  give 
state  court  jurisdiction  to  render  judgment 
against  such  non-resident  which  will  be  en- 
forced in  another  state.  There  must  be  an 
effectual  attachment.    Bver  ▼.  Offin,  48  D. 

687.  .        . 

Judgment  against  non-resident  where 
jurisdiction  is  ^ed  only  on  attachment  ot 
property,  without  personal  service,  is  but  a 
judgment  m  rem,  good  onlv  against  particu- 
lar property  attacmed,  and  cannot  be  made 
basis  of  action  of  debt,  in  order  to  obtain 
satisfaction  out  of  other  property  of  defend- 
ant.    Ewiman  v.  Wadleigh,  20  R.  695. 

190.  Finality  and  conclusiveneM.  — 
Judgment  against  garnishee  is  prima  fade  a 
bar  to  subsequent  recovery  of  same  debt  by 
any  person.     Sessions  v.  Stevens,  46  D.  339. 

Where  property  in  hands  of  garnishee  is 
adjudged  to  belong  to  defendant  in  attach- 
ment proceedings,  and  garnishee  acts  in 
good  faith,  judgment  is  conduaive  as  be- 
tween plaintiff^  defendant,  and  garnishee. 
Adams  v.  FiUr,  73  D.  410. 

Such  judgment  does  not  conclude  third 
person,  not  party  to  proceedings,  who  claims 
title  to  same  property.     Ib, 

Judgment  entered  on  garnishment  of  funds 
in  handa  of  trustee,  before  his  account  has 
been  settled,  will  be  final  and  effective  on 
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fund  afterwards  ascertained,  if  before  that 
time  no  motion  or  other  proceeding  has  been 
taken  to  correct  that  irregularity  in  entry  of 
iudgment.  Ascertainment  of  the  specific 
Tund  upon  which  judgmeut  takes  effect  cures 
irregnlarity  of  entering  it  before  final  ac- 
count.    Qrwme  v.  Lewis,  87  D.  563. 

Rule  that  attachment  will  not  lie  to  affect 
funds  in  hands  of  trustee,  before  settlement 
of  his  accounts,  rests  altogether  on  jurisdic- 
tional considerations  sufficient  for  defense  of 
trustee  as  garnishee,  as  well  as  for  protection 
of  fund  in  hii  hands;  but  these  are  purely 
matters  of  defense,  of  which  trustee  should 
avail  himself  by  motion,  pleadings,  or  proof, 
at  some  staff e  of  attachment  proceedings  be- 
fore final  judgment.  Trustee  is  not  required 
to  plead  these  facts  specifically,  but  they 
should  be  disclosed  to  court  by  some  party  to 
proceeding  before  matter  is  concluded  by 
judgment.     1  b. 

191.  Collateral  impeachment.  ~ 
Court  acquires  jurisdiction  in  attachment  by 
issuing  process,  and  attaching  property,  and 
if,  after  acquiring  jurisdiction,  it  renders 
judgment  without  publication  of  notice  re- 
quired by  law,  Bucn  judgment  is  irregular 
only,  and  cannot  be  attacked  collaterally, 
but  can  only  be  corrected  by  writ  of  error. 
Paine  ▼.  Mooreland,  46  D.  585. 

Judgment  against  garnishee  cannot  be  col- 
laterally attacked  for  irregularity  in  pro- 
oeodings  upon  which  it  was  based,  as  by 
showing  that  garnishment  was  issued  and 
served  before  return  of  "  no  property  '*  was 
made  on  execution.  Semone  ▼.  Stevens,  46 
D.  339. 

Judgment  a^nst  defendant  in  attachment 
by  court  havmg  jurisdiction  cannot  be  at- 
tacked by  garnishee,  for  he  is  protected  by 
such  judgment,  but  only  by  defendant  in  di- 
rect proceeding  for  that  purpose.  Pierce  v. 
Carkton,  54  D.  405. 

Judgment  in  attachment  cannot  be  col- 
laterafiy  impeached  by  showing  that  plaintiff 
at  time  of  issuing  of  attachment  was  not  a 
creditor  of  defencuints.  Harrison  ▼.  Pender^ 
57  D.  573. 

Judgment  in  attachment  is  placed  on  same 
footing  with  one  rendered  iu  court  of  record, 
according  to  course  of  common  law.  It  can- 
not be  collaterally  impeached  by  evidence 
or  by  plea,  except  by  plea  denying  existence 
of  record,  and  is  conclusive  until  set  aside 
by  same  court,  or  reversed  by  writ  of  error, 
or  on  appeal  by  superior  tribunal.     lb, 

129.  Review  by  writ  of  error.  —  Gar- 
nishee may  inquire  into  jurisdiction  of  court 
rendering  judgment  against  defendant  iu 
attachment,  in  proceeding  on  writ  of  error 
to  reverse  judgment  pronounced  against  him- 
self, and  u  that  court  had  no  jurisdictiou, 
judgment  against  garnishee  will  be  reversed. 
Pierce  y,  Carkton,  54  D.  405. 

Writ  of  error  joining  garnishee  and  execu- 
tion debtor,  brought  to  reverse  judgment  dis- 


charging ffamishee  it  irregular,  bat  if  m 
objection  be  made  to  such  misjoiivler  deM 
is  waived.     Mann  v.  B^ford,  37  D.  G9L 

Proper  record  in  garnishee  proc^aa  ooosiito 
of  affidavit  and  summoiu,  'with  return  ttf 
officer,  and  answer  of  garniahee,  either  in- 
corporated into  judgment,  or  bill  of  excep- 
tions, or  identified  by  entry  of  court  Judg- 
ment against  original  debtor,  end  ezecatiuiL 
issued  thereupon,  are  not,  pvoperly  speaking, 
part  of  record.     Qunn  v.  HoweH,  52  D.  7S5. 

128.    by  certiorarL  —  Jodffment 

in  attachment  is  not  rendered  Toui  oy  ir- 
regularities in  affidavit  or  bond.  Only  de- 
fendant can  complain  of  these  irregularitisi* 
and  he  can  be  redressed  only  by  cerHorari. 
BUUngs  v.  Rmsell,  62  D.  330. 

124.  Belief  against  Judgment  in 
equity. — Where  ^garnishment  auit  is  brooglift 
against  party,  it  is  his  duty  promptly  to  de- 
feud  it,  if  he  has  any  defense  to  make,  at 
proper  time,  and  if  he  fails  to  do  so,  aod 
judgment  is  rendered  against  him  in  coaat' 
quence  of  his  negligence,  court  of  equity  hu 
no  power  to  relieve  him,  although  it  might  b« 
of  opinion  that  original  judgment  was  erro* 
neons.     Stroup  v.  SuUitati,  46  D.  389. 

Court  of  equity  may,  at  suit  of  creditor, 
annul  judgment  in  attachment  rendered 
against  his  debtor  in  favor  of  a  plaintiff  who 
was  not  creditor  at  time  attachment  issued, 
where  debtor's  property  is  not  sufficient  to 
satisfy  that  and  attachments  of  other  cred- 
itors founded  on  valid  debts  then  subsistiDg. 
Henderson  v.  Tltomlon,  75  D.  70. 

v.  Entorcement  of  Attaohmbmt  ot  Bohds. 

195.  VaUdity  of  the  bond.—  Attach- 
ment  cannot  be  issued  nor  bond  taken  by 
justice  who  has  no  jurisdiction  of  amoent 
claimed,  and  action  cannot  be  maintained  oo 
bond  for  injuries  sustained  by  attachmeni 
Benedict  v.  Bray,  56  D.  3:)2. 

Attachment  bond  is  void  if  taken  aftsr 
dismissal  of  attachment;  it  is  the  anteoedeaft 
of  attachment  and  accompanies  affidavit, 
which  must  be  made  before  writ  is  issued. 
lb. 

Attachment  bond,  though  volontary  and 
not  authorized  by  any  statute,  is  good  as  com- 
mon-law bond;  all  bonds,  though  voluntajy, 
if  they  do  not  contravene  public  policy,  noc 
violate  any  statute,  are  valid  and  binding  oa 
parties  to  them.  Barnes  v.  Webti^t  57  D. 
232. 

Attachment  bond  executed  to  United 
States  is  valid  in  suit  between  individuals; 
and  in  such  case,  acceptance  of  bond  is  pre- 
sumed,  idthou^h  there  is  no  law  author  .ziiij 
officer  to  take  it.     /&. 

126.  liability  of  the  prmcipal.— 
Obligor  in  forthcomioe  bond  ia  estopped 
to  deny  levy  of  attacmmenL  Crwaum  v. 
MaUhews,  26  D.  417. 

Or  that  it  was  issued  upon  lawful  grounda 
Hagyari  ▼.  Morgan,  55  i).  350. 
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Relief  from  forthcoming  bond  cannot  be 
obtained  on  ground  that  levy  therein  recited 
if  fictitioDi.     Meadv.  FigK  37  D.  742. 

Id7.  ^—  of  the  sureties.  — Judgment 
■gminst  eyndic  does  not  bind  surety  on  at- 
tachment bond,  as  such  judgment  only  oom- 
peU  midic  to  place  daim  on  bis  tableau  of 
distribution;  and  is  different  from  personal 
judgment  of  defendant,  for  satisfaction  of 
which  surety  is  bound.  Kq/f  ▼.  Shannon, 
41  D.  299. 

Liability  of  surety  on  attachment  bond 
contemplates  personal  judgment  against  de- 
fendants in  suit;  one  that  could  have  been 
iatis6ed  out  of  property  attached,  which 
bond  was  intended  to  represent:  and  not 
judgment  against  defendants'  syndic,  as  such 
jodgment  could  not  be  so  satisfied.     lb. 

Judgment  against  syndic  cannot  be  satis- 
fied from  property  attached  in  suit  brought 
before  failure,  as  such  property  must  be  con- 
■idersd  as  part  of  eeneral  fund,  from  which 
•D  creditors  are  to  be  paid.     76. 

liability  of  surety  on  attachment  bond  Is 
sereial  as  respects  obligee  in  another  attach- 
Bwnt  bond  given  in  another  suit  against 
Bune  defendant  in  which  same  property  is 
sttached,  and  if  attachment  is  wrongful, 
«sch  may  be  proceeded  against  to  judgment^ 
although  bat  one  satisfaction  can  1m  had. 
McReeuiyY.  Bogen,  93  D.  333. 

128.  What  will  discharge  the  snre- 
tiea  —  Surety  on  attachment  bond  is  dis- 
charged by  insolvency  of  defendant  and 
aBsiffument  over  of  his  property  for  benefit 
of  his  ereditors.  Ktyet  v.  Shannon,  41  D. 
299. 

189.  Bight  to  sae  on  the  bond.  -^ 
Where  order  is  made  for  payment  of  claim 
of  attaching  creditor  out  of  fund  paid  into 
ooart  by  garnishee,  upon  creditor's  givine 
bond  with  sufficient  sureties  to  refund 
amount  if  be  should  be  found  not  entitled 
to  it,  bond  so  given  is  substituted  for  fund. 
Botcvfeia  v.  Sehaizell,  23  D.  170. 

Action  on  attachment  bond  cannot  be 
maintained  where  levy  was  disregarded 
from  firsts  and  no  evidence  exists  that  mere 
fact  of  levy  caused  actual  injury.  Benedict 
T.  Bray,  66  D.  332. 

Obligee  in  attachment  bond  may  maintain 
action  on  it  for  benefit  of  garnishee  when 
attachment  has  been  dissolved,  suit  dis- 
missed, snd  garnishee  discharged.  Bame$ 
V.  Webtter,  67  D.  232. 

180.  Eridenoe.  — In  action  on  attach- 
ment bond,  record  and  proceedings  in  origi- 
sal  esse  are  competent  evidence  for  plaintm. 
Rater  v.  Webtter,  66  D.  96. 

Jadgment  that  certain  attached  property 
be  sold  is,  in  action  against  obligor  of  forth- 
coming  bond,  sufficient  evidence  of  levy  of 
attachment  CritJnan  v.  MaUhew,  26  D. 
417. 

Jadgment  for  defendant  in  attachment 
■eit  is  sufficient  evidence  that  there  was,  in 


faotk  no  ground  for  institution  of  suit;  but  it 
is  not,  in  action  on  attachment  bond,  con- 
clusive evidence  that  plaintiff  in  attachment 
acted  willfully  wrong  in  suing  out  writ,  and 
tiiat  he  had  no  reasonable  grounds  to  believe 
what  he  stated  in  his  affidavit  as  true.  Baxter 
V.  )f  ebtfter,  66  D.  96. 

Words  spoken  or  declarations  made  by 
attachment  plaintiff  long  after  issuanoe  oif 
attachment,  without  evidence  to  show 
that  such  declarations  related  directly  to 
act  of  suing  out  writ,  are  inadmissible  in 
action  on  attn^hment  bond,  as  tending  to 
prove  malice  in  procuring  writ.  BurUm  r, 
Knapp,  81  D.  466. 

Introduction  by  defendant,  in  action  oo 
attachment  bond,  of  evidence  of  plaintiff's 
insolvency  at  time  of  issuance  of  attachment 
is  no  ground  for  complaint  by  plaintiff, 
where  plaintiff  first  introduced  evidence  of 
his  solvency,  and  court  afterwards  ruled  oat 
all  testimony  on  the  subject.     /&. 

181.  Damages  recoverable.*— Meas- 
ure of  damages  recoverable  upon  attachment 
bond  is  actual  expense  and  loss  resulting 
from  levyiuff  of  attachment,  includins  fees 
of  counsel  tm  services  rendered  in  relation 
to  attachment.  Dickitmm  v.  Maynard,  96 
D.  379;  TrapnaU  v.  McAfee,  77  D.  152. 

In  action  on  attachment  bond,  plaintiff 
can  only  recover  natural  and  proximate 
damases  resulting  from  attachment;  but  he 
may  also  sue  in  special  action  on  the  case . 
for  malicious  abuse  of  attachment  process, 
and  recover  damages  beyond  natural  and 
proximate  actual  damages  resulting  from 
attachment.  AksMnder  v.  Hcarrieon,  90  D. 
431. 

Surety  on  attachment  bond  b  liable  in 
case  of  wrongful  attachment  for  all  damages 
suffered  by  defendant  up  to  redelivery  of 
property;  and  therefore  he  is  liable  for 
neglect  or  refusal  of  sheriff  to  return  prop- 
erty upon  dissolution  of  writ,  notwithstand- 
ing sheriff  may  be  also  liable.  Beady  v. 
Bogtre,  93  D.  833. 

VX  Rkmbdies  tor  WRONonrL  or  Bxgbs- 
ivB  Attaohmkntb. 

182.  When  an  action  will  lie.  — 
Seizure  of  goods  of  third  person  under  at- 
tachment against  defendant's  property  is 
mere  trespass,  and  no  act  of  officer  or  order 
of  court  will  divest  owner's  right.  Owingi 
V.  Frier,  12  P.  393. 

Owner  may  waive  tort  in  such  ^  case,  and 
sue  for  detention  of  ffoods,  law  giving  him 
choice  of  remedies.     Th. 

Officer  who  attaches  goods  of  stranger  is 
liable  in  trover  without  demand.  Wooalmry 
V.  Long,  19  D.  345. 

Third  person  whose  property  is  attached 
IB  not  bound  to  sue  officer  immediately,  but 

*  Recovery  of  attorney's  fee,  in  action  on  at^ 
tachment  and  other  similar  statutory  bonds^  set 
note.  77  D.  156-ltia 
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naj  wait  until  property  ia  taken  in  ezeca- 
tion.    Bwrdey  v.  BamUton,  25  D.  423. 

Party  having  right  of  action  against  oflS- 
cer  for  attaching  property  by  law  exempt 
from  seizare  does  not  lose  or  waive  such 
right  by  merely  declaring  to  third  person 
that  he  did  not  care  for  things  taken  by 
sheriff,  that  creditor  might  have  them  and 
welcome,  but  that  he  would  take  good  care 
that  he  ffot  no  more,  where  no  consideration 
was  paid  by  creditor  or  officer,  and  neither 
of  them  had  at  time  any  knowledge  that 
inch  declaration  had  been  made;  nor  does 
t  make  any  difference  that  creditor  after- 
wards heard  of  declaration,  and  in  conse- 
quence proceeded  to  sell  property  attached, 
especially  when  such  sale  was  made  after 
debtor  brought  his  action.  Hioe  ▼.  Cluue,  32 
D.  346. 

Release  of  claim  for  wronsfnl  attachment 
does  not  affect  prior  claim  oy  same  owner 
for  another  wrongful  attachment  by  same 
officer  of  same  goods  where  prior  claim  is  ex- 
pressly excepted  in  release.  WeUon  v.  Don't 
43  D.  259. 

As  regards  debtor*s  right  to  sue  for  ex- 
cessive attachment,  he  must  allege  and  prove 
much  the  same  that  he  would  in  suit  for  a 
malioious  action,  L  e.,  want  of  probable 
eaose  and  malice  express;  and  attaching 
creditor  will  ordinarily  be  only  one  liable. 
AbboU  ▼.  Kimball,  47  D.  708. 

When  any  original  attachment  has  been 
wrongfully  and  vexabiously  sued  out,  de- 
fendant may  at  any  time  commence  suit  for 
damages,  snd  is  not  confined  to  his  action 
on  bond.    Dormell  v.  Jones,  48  D.  59. 

That  property  attached  is  exempt  from 
execution  may  be  shown  on  motion  to  dis- 
solve attachment  or  to  have  pro|perty  re- 
leased; but  if  partv  fails  to  avaU  himself  of 
such  motion,  it  does  not  follow  that  his 
right  to  property  under  law  is  forfeited,  or 
that  he  is  estopped  from  recovering  it  in  re- 
plevin.    Wilson  V.  Stripe,  61  D.  138. 

Action  of  trespass  against  officer  and  plain- 
tiff in  attachraeat  may  be  maintained,  by 
owner  of  property  levied  upon  and  sold  un- 
der attachment  against  another,  for  taking 
of  property,  slthough  when  attachment  was 
made,  property  was  in  defendant  debtor's 
possession  as  a  loan.  Ooerby  v.  McQee^  63  D. 
49. 

Qoods  requiring  special  care,  and  of  per- 
ishable nature,  were  wrongfully  taken  and 
kept  from  owner  thereof  by  means  of  attach- 
ment fraudulently  obtained,  and  were  rap- 
idly going  to  destruction,  and  party  in  pos- 
session refused  to  surrender  the  goods  on 
payment  of  sum  actually  due,  demanding 
more  than  twice  that  amount,  and  in  addi- 
tion thereto,  a  release  from  all  damages  for 
his  wrongful  act,  and  defendant  in  attach- 
ment, to  obtain  possession  of  his  property, 
paid  sum  demanded  and  executed  release. 
In  action  on  oase  for  wrongfully  suing  out 


attachment,  Held^  I.  l%at  release  coold  k 
avoided  on  ground  of  duress;  2.  That  paitj 
injured  was  not  restricted  to  action  oa  at- 
tachment bond,  but  oould  maintain  action 
on  the  case;  3.  That  dedaratioii  need  not 
allege  "want  of  probable  cause  "in  term^ 
but  .that  it  would  suffice  if  such  want  wu 
substantially  alleged.  Spaids  r.  SamU,  11 
R.  10. 

183.  Kecessity  of  dexnaxid  before 
suit. — Trespass  against  officer  may  bs 
maintained  by  owner  of  goods  'wrongfully 
attached,  without  any  previous  demand  or 
notice,  unless  owner  has  so  oouducted  him- 
self in  reference  to  such  ffoods  as  to  have  foi^ 
feited  his  legal  righta  It  is  no  defense  to 
officer  that  he  acted  under  mistakaL  TSi/U 
V.  McCUntock,  48  D.  501. 

Previous  demand  upon  officer  is  necessary 
for  maintenance  of  such  action  when  plain- 
tiff's goods  were  so  intermingled  with  those 
of  debtor  as  to  be  undistinguishable.     fh. 

Where,  after  constable  has  levied  attach* 
ment  on  wagon  of  debtor,  in  possession  of 
stranger,  latter  repossesses  himself  of  wagon, 
and,  without  constable's  knowledge,  suMti- 
tutes  devisee  and  whippletrees  of  his  own 
for  those  on  wagon,  and  constable  after- 
wards retakes  wagon  with  such  clevises  and 
whippletrees  attached,  he  is  not  liable  ia 
trespass  therefor,  but  iJf  at  all,  only  in  trover 
after  demand.  P4Mrker  t.  Wairod,  30  D. 
124. 

134.  Wlio  liable,  and  on  what 
grounds.  —  Action  for  wrongfully  saiog 
out  attachment  cannot  be  sustained  unless 
it  is  proved  by  satisfactory  evidence  that 
plaintiff  in  attaohment  knew  that  be  had  do 
cause  of  action  whatever  aeainst  defendant, 
and  that  he  also  acted  malioionsly  therein. 
Alexander  v.  Harrison,  90  D.  431;  WUSams 
V.  Hunter,  14  D.  697;  Burkm  ▼.  Knapp,  81 
D.  465. 

Client  cannot  be  held  liable  in  action  for 
maliciously  suing  out  attachment  where  he 
has  fairly  submitted  all  facts  of  case  to  his 
counsel  in  good  faith,  and  is  advised  by  theia 
that  he  has  a  cause  of  action  against  defend- 
ant in  attachment)  and  merely  pursnes 
course  recommended  by  them,  relying  npoa 
correctness  of  their  Ic^  opinion.  Maiioe 
cannot  be  impnted  to  him  in  snch  a  case,  and 
it  is  error  to  instruct  jury  in  such  manner 
that  tiiey  mav  so  find.  Neither  is  Uiers 
want  of  probable  cause.  Aleacaatier  t.  Hot* 
rison,  90  £>.  431. 

Sheriff  is  not  liable  for  attaching  and 
selling  property  nnder  a  JL  feu,  where  oae 
claiming  property  as  his  own  gives  notice  of 
such  claim  to  sheriff,  but  omits  to  defend  his 
title  on  return  of  attachment.  Amatos  v. 
O'Neale,  26  D.  676. 

Officer  who  delivers  property  attached  by 
him  to  bailee,  who,  without  his  knowledge  or 
consent,  converts  it  to  bis  own  nae,  ia  not 
jointly  liable  with  n&di  baiks  ia  aeticn  of 
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fcrespaas   bronght    by    owner    of  proper^,    was  original  taking.     Thus  officer  who  hat 
Bamm  V.  CobUigh,  35  D.  505.  seized  under  attachment  chattel  in  whick 

Statement  by  attaching  officer,  that  he  defendant  is  tenant  in  common,  is  not,  hj 
ehoald  take  th<)  property,  and  taking  re-  his  subsequent  sale  under  execution  of  en* 
ceipts  for  s^me,  while  leaving  property  in  tire  property  in  chattel,  constituted  tree- 
same  possession  in  which  be  found  it,  is  not  passer  aS  initio,  who  may  be  sued  in  trespass 
(•utiicient  to  render  sheriff  liable  for  tree*  as  for  original  unlawful  taking.  IJeald  w. 
pa^    Bamd  v.  SarqaO,  39  D.  625.  Sargeant,  40  D.  694. 

Word  "wrongfully,"  as  used  in  section  Officer  does  not  render  himself  liable  as 
1S54  of  the  Iowa  Code,  means  unjustly,  in-  trespasser  ab  iniiio  by  selling  property  at- 
jurioasly,  tortiously,  in  violation  of  law.  tached  by  him  and  applying  to  satisfaction 
/idnr  V.  Webster,  66  D.  96.  of  execution  a  larger  amount  than  is  legally 

To  make  act  of  creditor,  in  suinff  out  at-  due  thereon.  Notwithstanding  this  applica- 
tachment,  willfully  wrong,  and  entitle  debtor  tion,  excess  is,  in  point  of  law,  still  in  bands 
to  exemplary  damages,  it  is  not  enough  to  of  officer  for  use  of  party  entitled  to  it. 
ihow  that  attachment  was  wrongfully  sued  Walker  v.  LoveU,  61  D.  605. 
out,  bat  it  must  further  appear  that  creditor  186.  Extent  of  hiB  liability.  —  Sheriff 
procured  attachment  witliout  any  reasonable  returning  only  part  of  goods  seized  and 
ground  to  believe  truth  of  matters  stated  in  taken  from  owner's  possession,  under  at- 
Affidavit,  and  with  intention,  design,  or  set  tachment  against  third  party,  is,  ncverthe> 
purpose  of  injuring  debtor.     Jb.  less,  liable  in  trespass  for  alL      WttUm  ▼• 

135.  When  officer  is  trespasser  ab  Dorr,  43  p.  259. 
initio.  — Sheriff  unnecessarily  removing  hay  Officer  is  liable  for  all  goods  in  store  where 
Attached  in  a  bam,  or  wantonly  removing  it  he  locks  door  and  excludes  owner  of  goods 
at  improper  time,  is  liable  as  a  trespasser  ab  therein  under  attachment  against  another 
tnUiOfii  the  property  is  injured  by  such  re-  person,  although  he  claims  only  part  of 
movaL    Barrett  v.  White,  14  D.  352.  goods  as  subject  to  attachment,     h. 

Sheriff  attaching  chattel  becomes  a  tres-       Officer  is  liable  for  all  injury  caused  by 
puier  ab  haih  if  he  afterwards  make  use  of    tortious  taking  of  goods  under  attachment 
chattel  instead  of  simply  retaining  it  in  cus-    against  one  not  owner.     lb. 
t<4y.    Larnfr  y.  Day,  30  D.  479.  137.    Who    jnay    sue. —One    whose 

Creditor  at  whose  instance  chattel  is  at-  property  is  wrongfully  attached  in  suit 
tached  becomes,  together  with  attaching  against  another  may  -seu  his  property  while 
officer,  trespasser  ab  initio  where  there  is  a  under  attachment,  and  vendee  may  bring 
inbaequent  delivery  of  chattel  to  him  by  offi-  trespass  in  name  of  vendor  against  attach- 
cer,  and  subsequent  use  of  the  same  by  him.  ing  officer.  HoUy  v.  IJuyye/ordf  19  D. 
lb.  303. 

Officer  becomes  trespasser  ab  initio  who  en-  Trespass  by  owner  of  goods  consigned  to 
ten  house  and  attaches  ^oods  therein  under  factor  who  has  lien  thereon  for  balance  due 
hia  process,  but  takes  with  him  a  grossly  in-  him  from  owner  will  lie  against  officer  who 
toxicated  and  clearly  unfit  person,  and  leaves  attaches  goods  as  property  of  factor.  lb. 
him  there  as  keeper  against  owner's  remon-  Owner  of  chattels  in  possession  cannot 
•tnuce.    Malcom  v.  Spoor,  46  D.  075.  maintain  replevin  against  officer  wrongfully 

in  executing  writ  of  attachment  or  execu-  attaching  them  as  property  of  third  person, 
tion,  sheriff  or  other  officer  is,  as  eeneral  though  he  has  given  receipt  promising  to 
mle,  bound,  at  his  peril,  to  take  oebtor's  deliver  them  to  officer  on  demand,  but  not 
goods  alone;  and  is  guilty  of  trespass  for  admitting  property  in  attachment  debtor, 
taking  goods  of  a  stranger,  even  though  as-  Lathrop  v.  C^ooA;,  31  D.  62. 
■ured  by  plaintiff  in  execution  that  they  are  138.  Parties  defendant.  — In  replevin 
property  of  defendant.  Overby  v.  McOee,  63  against  sheriff  to  recover  attached  property, 
I).  49.  attaching  creditor  should  be  allowed  to  be 

Officer  may  levy  upon  goods  of  defendant  co-defendant,  under  statute  which  permits 
snd  those  of  third  person  where  they  are  so  any  person  to  be  made  defendant  who  claims 
mixed  as  not  to  be  readily  distinguished,  and  interest  in  controversy  adverse  to  plaintiff, 
only  becomes  liable  to  stranger  for  levying  Valle  v.  Cerre,  88  D.  161. 
ihould  he  refuse  to  deliver  them  to  rightful  189.  Declaration. — Declaration  need 
owner  apon  requests     Jb.  not  aver  that  affidavits  were  in  writing  in 

AtUching  officer  becomes  trespasser  ab  action  on  case  for  falsely  and  maliciously 
initio,  where  he  sells  entire  property  in  goods  suing  out  attachment.  Forrest  v.  Collier,  56 
of  firm  upon  attachment  against  one  of  firm    D.  190. 

o^ily.    Moore  ▼.  Pennell,  83  D.  500.  Declaration  in  such  action,  where  defend- 

Officer  who  attaches  goods  exempt  by  law  ant  acted  as  agent  of  creditors,  need  not 
from  attachment  is  a  trespasser.  Kiffr.  Old  aver  a  want  of  probable  cause,  or  that  at- 
Cf^fmytit^  P*v  Co..  1ft  R.  490  tachment  suit  has  ended.      Ih 

to  mase  omcer  a  irespisser  oo  imao  ne  i     rorm  oi  deciarauon  approved,     ^u/hi 
■lost  abase  the  same  authority  upon  which  |  Jones,  48  D.  59. 
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140.  Matters  of  defense.*  — Where 
owner  of  chattels  mixes  them  with  those  of 
another  so  that  they  cannot  be  distinguished, 
officer  will  not  be  liable  in  trespass  for  at- 
taching them  as  property  of  that  other; 
Shumway  v.  RuUer,  19  D.  340. 

But  if  officer  sells,  after  notice  and  a  de- 
mand for  redelivery,  he  will  be  liable  for 
conversioD.     76. 

If  owner  exhibits  to  officer  a  bill  of 
sale  of  articles  mixed  with  others  of  same 
kind,  so  as  to  be  indistinguishable,  officer 
will  be  justified  if  he  selects  and  gives  least 
vahiable  articles  corresponding  with  bill  of 
sale.    lb. 

Where  attachment  was  vitiated  by  subse- 
quent acts  of  creditor  and  sheriff  attaching, 
they  were  permitted,  in  trespass  for  seizure, 
to  show  that  in  attachment  suit  judgment 
was  finally  obtained,  and  thereupon  property 
seized  under  attachment  was  sold  on  execu- 
tion and  proceeds  from  sale  applied  on  judg- 
ment,    hawb  r.  Day^  30  D.  479. 

In  action  for  wrongful  and  vexatious  at- 
tachment, defendant  may  show  that  he  acted 
in  good  faith,  in  order  to  disprove  malice  and 
avoid  exemplary  or  vindictive  damages;  but 
such  plea  is  not  a  bar  to  the  action.  DonneU 
▼.  /o/i«,  48  D.  59. 

Where  officer  who  has  attached  property 
is  sued  by  alleged  vendee  of  debtor,  and  sets 
up  defense  that  sale  was  fraudulent  as  to 
creditors,  it  is  snfficient  if  he  can  show  that 
he  acted  for  a  creditor,  whether  such  creditor 
be  for  a  small  or  a  large  amount.  He  is  not 
obliged  to  show  that  whole  debt  claimed  in 
action  was  due  at  time  when  attachment 
was  made  by  him.  WaUxr  v.  Lovell,  61  D. 
605. 

Where  petition  charges  that  plaintiff  in 
attachment  acted  willfully  wrong  in  suing 
out  writ,  and  seeks  to  recover  exemplary 
damages,  true  issue  is  whether  or  not  such 
plaintiff,  when  he  made  his  affidavit  for  writ, 
had,  as  a  reasonable,  prudent,  and  cautious 
man,  good  reason  to  believe,  and  did  believe, 
what  ne  stated  thereiu  as  true.  And  evi- 
dence tending  to  show  that  he  had  reason- 
able grounds  to  believe  what  he  stated  in 
snch  affidavit  is  admissible.  Raver  v.  Web- 
tier,  66  D.  96. 

Action  against  sheriff  to  recover  possession 
of  personal  property  seized  under  attachment 
may  be  defeated  by  showing  that  defendant 
in  attachment  transferred  the  property  at- 
tached to  plaintiff  with  intent  to  hinder,  de- 
lay, and  defraud  his  creditors,  and  that  such 
defendant,  during  pendency  of  action,  and 
before  trial,  was  declared  a  bankrupt,  and 
sheriff,  on  demand  of  assignee  in  bankruptcy 
delivered  the  property  to  such  assignee. 
Boiander  v.  GejiCty,  95  D.  162 

Officer's    ownership    of    store,    in    which 

*  For  matters  of  pleading  and  evidence,  and 
the  defeuoea  available,  in  actious  for  wrongiiil 
use  of  aitachmeuu,  see  note,  81  D.  467-180. 


goods  wrongfully  seized  onder  attach  meat 
against  one  not  owner,  are  deposited  at  tiae, 
where  goods  are  rightfully  there  and  owaec 
has  not  been  notified  and  given  reasoiu'jle 
time  to  remove  them,  is  no  defense  to  actsoa 
for  wrongful  taking.  Wesion  ▼.  J>arr,  43  D. 
259. 

In  action  for  wrongful  and  vexations  st> 
tachment  it  is  no  answer,  that  party  *'hai 

f;ood  reason  to  believe,  and  venly  did  be- 
ieve,  that  the  said"  parties  med  "were 
about  to  dispose  of  their  property  fraadn- 
lentl V,  with  intent  to  avoid  the  payment  of 
the  debt  sued  for,**  etc.  DonneU  v.  Jomt,  41 
D.  59. 

Attachment  wrongfully  saed  out  three 
days  before  fraudulent  assignment  is  oo4 
justified  by  such  assignment^  onleas  intent 
existed  at  time  said  attachment  was  sued 
out.     DonneU  v.  Jones,  52  D.  194. 

Defendant  falsely  and  malicimisly  saiog 
out  attachment  cannot  screen  himself  from 
liability  by  showing  that  affidavits  on  whick 
attachment  issued  were  inenfficient.  Futred 
V.  Collier,  66  D.  190. 

141 .  Plea  of  JuatificatioiL.  ~  Facts  ob 
which  jurisdiction  depends  must  be  set  forth 
in  plea  of  justification  under  attachmeui, 
where  it  is  necessary  to  show  jurisdiction. 
General  averments  that  psrty  complied  with 
statute,  and  that  proceeaings  were  aooording 
to  iti  requirements,  will  not  answer.  Van 
EUen  V.  Hunt,  41  D.  748. 

149.  Svidenco  dehors  record  is  not  ad- 
missible to  prove  that  estate  attached  ra 
not  property  of  defendant.  Sknuter  ▼.  Moort, 
30  D.  155. 

Evidence  of  intention  of  plaintiff  to  remove 
and  take  his  property  out  of  state  is  admissi- 
ble, to  be  considered  by  jury  in  determining 
whether  defendant  acted  wantonly,  in  sctioo 
for  falsely  and  maliciously  suing  out  attach* 
ments  against  plaintiff  as  agent  of  creditora 
Forrest  v.  Collier,  66  D.  190. 

Debtor  who  comes  into  court  to  oomplaia 
against  his  creditor,  for  injuriously  sning  ool 
attachment  against  him,  must  come  with 
clean  hands,  and  juries  may  well  require 
clear  and  full  proof  that  creditor  has  violated 
law,  when  complaining  debtor  ia,  in  the  tint 
instance,  guilty  of  fraud  or  wrong.  Reed  v. 
Samuels,  73  D.  253. 

Where  mortgagee  of  chattels  brings  tre»* 
pass  against  officer  who  levied  on  part  of 
them  while  in  plaintiff's  possession,  by  virtue 
of  attachment  against  mortgagor,  and  li** 
fendant  claims  that  enough  property  «a* 
left  in  plaintiff's  possession  to  satisfy  mort^ 
gage,  plaintiff  may  show  that  a  part  uf  prop- 
erty left  with  him  did  not  belong  to  uxst' 
gagor,  bnt  to  third  person.  fTarcTv.  Henrf, 
88  D.  672. 

Judgment  in  attachment  suit  ia  admissible 
in  evidence  in  action  against  sherifi^  as  pnd 
of  existence  of  debt  of  attaching  creditor.  •!* 
though  such  judgment  was  not  racoverad 
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antil  after  issue  was  joined  in  Utter  suit. 
Rmehe^r,  Stryher,  84  D.  324. 

148.  Burdan  of  proof  —  Prior  posses- 
sion under  claim  of  proijerty  is  sufficient 
prima  faae  evidence  of  title  in  chattel  in 
attachment  debtor  to  cast  upon  third  person 
bnrden  of  proof  as  to  ownership,  as  against 
officer  seising  same  nnder  attacnment  regu- 
lar oo  its  face.  Parker  y.  (Ka/rod,  30  D. 
124. 

Production  of  attachment  regular  on  its 
fau»  from  court  having  general  jurisdiction 
of  subject-matter,  without  showing  that 
requisites  of  statute  have  been  complied 
with  in  issuing  attachment,  is  sufficient  to 
protect  attachmg  officer  as  against  one  who 
does  not  show  a  title  which  would  be  good 
Against  attachment  debtor.     lb. 

Sheriff  who  seizes  goods  in  possession  of 
third  party  on  writ  against  vendor,  on 
groand  that  sale  of  such  goods  was  fraudu- 
knt,  must,  in  order  to  protect  himself, 
prove  existence  of  debt  in  favor  of  attaching 
creditor.  Simply  proving  that  writ  was  is- 
ined  in  pending  suit  upon  promissory  note  is 
not  enough,  aanford  Mfg.  Co.  v.  Wiggin,  40 
D.  Ida. 

144.  Damages  recoverable.* — Where 
tttschment  is  simply  wrongfully  sued  out, 
only  actual  damages  can  be  recovered; 
vhere  it  is  sued  out  maliciously  and  with 
intention  to  harass  and  injure  defendant, 
exemplary  damages  may  be  awarded.  Reed 
V.  Samuels,  73  D.  253;  IHckinaon  T.  Mayrmrd, 
96  D.  379. 

Vindictive  damages  cannot  be  recovered 
if  attachment  is  not  vexatious  to  defend- 
lat  himself,  and  attaching  creditor  is  actu- 
ated by  malice  against  some  third  person, 
not  party  to  process.  Wood  v.  Barker^  76 
D.346. 

Loss  resulting  from  forced  sale,  under  as- 
Bgnment^  is  not  natural  or  proximate  conse- 
qnenee  of  attachment  by  creditor  previous 
to  assignment  by  debtor.  DonneU  v.  Jonu, 
48D.59. 

ATTAINDER. 

Effect  of^  on  conditional  estate.  — 
By  act  of  attainder  of  1779,  estates  upon  con- 
dition did  not  become  forfeited  to  or  vest  in 
people  of  state;  and  accordingly,  where  a 
person  had  purchased  land  at  sheriff's  sale, 
uut  had  not  paid  the  money,  and  afterwards 
l>ecame  attainted  under  the  act,  — held,  that 
state  oonld  not  perform  condition  so  as  to 
iiiiike  deed  which  had  been  delivered  as  an 
ejcruw  absolute,  and  thereby  acquire  right 
oi  person  attainted.  Jackson  v.  Cailin^  3  0. 
415. 

ATTEMPTS. 

To  commit  arson,  see  Arson,  2. 

To  commit  crime,  see  Criminal  Law,  S. 

To  ravish,  see  Rape,  3. 

*  Ai  to  the  measure  of  damsges  in  these  actions, 


ATTEND  ANCB. 

Of  jurors,  procnrine,  see  Tbiau  ML 
Of  witnesses,  see  Witkis8I8|  L 


Of  bonds. 
Of  deeds, 
OfwUls, 


ATTB8TATI0V. 

sea  Boin>s,  6. 
seeDiBDS,  24,  2S. 
Wills,  22-27. 


ATTESTING  WITNESSES. 

Necessity  of,  competency,  etc,  see  Wnxi^ 

22-27. 
Devises  and  bequests  to^  see  Wills,  6S. 

ATTOENEY  AND  OUENT. 

(Includes  the  admission,  licensing,  privileges, 
and  liabilities  of  attorneys  at  law;  their  suspen- 
sion or  disbarment  for  misconduct:  their  rela- 
tion with  the  client  and  power  to  bind  him; 
their  compensatiou  and  means  to  enforce  it;  and 
the  privilege  of  communications  between  coun- 
sel and  clieut  Acts  of  attorneys  employed  In 
particular  proceedings,  or  by  particular  classes  ol 
persons,  are  elsewhere  treated.] 

Acknowledgment  of  deed  by  attorney,  see 

Acknowledgment,  5. 
Advice  of  cuunsel,  when  a  defense,  see  Ma- 

Lioioua  Prosecution,  15. 
Competency  of  attorneys  as  witnesses,  see 

VVlTN  ESSES,  70. 

Liability  of  attorneys  as  garnishees,  see  At- 
tachment, 10. 

When  limitation  begins  to  run  for  or  against^ 
see  Limitations  or  Actions,  23. 

L  Th«  Vocation. 

n.  The  Relation  with  thv  Client. 
in.   Compensation  of  Attorn bts. 
IV.  Privileged  Commitnioations. 

L  The  Vocation. 

1.  The  office,  generally.  —  An  attor- 
ney at  law  is  an  oilicer  of  the  court.  Aw- 
tin\  Case,  28  D.  657. 

2.  Admission  to  practice.  —  At  com- 
mon law  courts  had  no  power  to  admit 
attorneys  or  counselors  to  practice.  All 
parties  had  to  appear  in  person.  History 
and  practice  as  to  appointment  and  admis- 
sion of  attorneys  stated.  State  v.  Kirhtt  95 
D.  314. 

License  to  practice  law  is  not  a  contract, 
but  a  mere  naked  grant  of  a  privilege  which 
state  may  revoke,  or  upon  exercise  of  which 
it  may  impose  such  conditions  as  are  deemed 
proper,  or  as  are  demanded  by  public  inter- 
est.    Simmon*  ▼.  State,  49  D.  131. 

Manner,  terms,  and  conditions  of  attor- 
ney's admission  to  practice,  and  of  his  con* 
tiuuing  in  practice,  as  well  as  his  pow9r^ 
duties,  and  privileges,  are  proper  subjects  of 
legislative  control,  to  same  extent  and  sub- 
ject to  same  limitations  as  any  other  profes- 
sion or  business  that  is  created  or  regulated 
by  statute.     Ex  parte  Tale,  85  D.  62. 

Legislature  may  require  as  condition 
precedent  to  attorney's  admission  to  prac* 
tice,  or  to  his  continuance  in  practice,  th« 
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taking  of  oath  prescribed  in  act  "to  exclude 
traitors  and  alien  enemies  from  the  courts  of 
justice  in  ciWl  cases.**    Ih. 

Party  to  action  cannot  object  to  appear* 
anoe  of  opposite  party  by  attorney  because 
such  attorney  has  not  procured  an  attorney's 
license  from  United  States  government. 
This  is  a  matter  for  consideration  of  proper 
officers  charged  with  duty  of  collecting 
revenue  therefrom,  but  does  not  affect  ju- 
risdiction of  courts  or  state.  HarritigUm  y. 
Bdwards,  84  D.  70S. 

Non-resident  cannot  be  admitted  to  the 
bar  although  he  be  a  counselor  at  law  in 
good  standmg  where  he  resides,  and  statute 
authorizing  such  admission  is  invalid.  Mat' 
(er  o/Mwneas,  20  R.  65. 

Rule  directing  that  every  candidate  for 
admission  to  practice  as  attorney  must  have 
served  regular  clerkship  of  four  years  with 
some  practicing  attorney,  implies  that  appli- 
cant must  actually  and  regularly  have  as- 
sisted attorney  in  his  business  as  clerk 
during  that  period,  and  not  merely  have 
studied  law  in  his  office.  MaUer  qfDunn,  39 
R.  600. 

A  statute  provided  that  every  person  en- 

?;aged  in  profession  should  take  out  and  pay 
or  license,  and  declared  doing  of  business 
without  such  license  a  misdemeanor,  and 
punishable  as  such.  Held,  that  statute  ap- 
plied to  lawyers,  and  was  constitutional. 
Causim  v.  State,  20  R.  290. 

3.  Right  of  women  to  practice.*  — 
Where  statute  relating  to  adnussion  of  at- 
torneys applies  in  terms  to  males  only,  it 
will  not  be  construed  to  include  females  be- 
cause of  statutory  rule  of  construction  that 
"  words  of  the  masculine  gender  may  be  ap- 
plied to  females."  Matter  qjf  QoodeU^  20  R.  42. 

Statute  limiting  the  right  of  admission  as 
attorney  at  law  to  white  male  citizeni  is  not 
in  conflict  with  federal  constitution.  Mai- 
ter  qf  Taylor,  30  R.  451. 

A  woman  may  not  be  admitted  to  the  bar 
as  a  "  citizen."    JiobinsonU  Cane,  41  R.  239. 

Under  statute  providing  that  court  *'  may 
admitt  as  attorneys  such  persons  as  are 
qualified  therefor,  agreeably  to  the  rules  es- 
tablished by  the  judges  of  such  court," 
women  may  be  admitted  to  practice  as  at- 
torneys.    Matter  qf  HaU,  47  R.  (525. 

A  woman  may  not  be  admitted  to  practice 
as  attorney  in  Oregon,  although  she  founds 
her  application  on  a  certificate  of  her  admis- 
sion in  Washington  Territory.  In  re  Leon- 
ard, 53  K  323. 

4.  Privileges  of  attorneys  generally. 
—  Attorney  holds  his  ottiee  during  good  be- 
havior, and  in  not  profcissioiially  answerable 
for  such  scrutiny  into  oflicial  conduct  of 
judges  as  would  not  expose  him  to  legal 
animadversion  as  a  citizen.  AwUin's  Causey 
28  P.  657. 

•  For  a  review  of  theartion  of  tlic  several  states 
upon  this  ttubject.  mo  note,  bH  K.  'i'^o,  S;Ai. 


Oondnet  of  ]iid^  like  th^t  of 
functionary,  is  lesitimato  aabjeet  of  aeratiiiy, 
and,  where  pobuc  food  is  the  ains,  seek 
scrutiny  is  as  open  to  sn  attorney  of  ha 
court  as  to  any  other  citisen.     /&. 

Book  of  acoounts  of  tax  ooUecton,  kept 
by  state  auditor,  is  a  public  record,  and  aa 
attorney,  employed  by  tax  coUeotor  to  r^ 
resent  him  on  settlement  of  bis  aocoantSi  has 
right  to  inspect  acoounts  of  his  dient  as 
entered  therein,  but  not  withoat  shaving 
evidence  of  his  employment;  and  althoagk 
auditor  maj  not  deny  right  en  soooniLt  cf 
some  past  impropriety  of  condnot  of  attor- 
ney in  respect  to  accounts  ef  other  ooUsd- 
tors,  yet  evidence  of  sucb  conduct  is 
competent  to  show  good  faith,  and  miti- 
gate damages  for  refusal  erf  the  right 
Brewer  v.  Watdon,  46  R.  3ia. 

Statutory  provision  that  "  the  records  of 
the  judge  of  probate's  office  must  be  free  for 
the  examination  of  all  persons,  wheo  not  in 
use  by  him,"  is  limited  to  any  person  having 
an  interest,  his  agent  or  attorney,  and  gives 
right  to  take  memoranda  or  copies;  but  it 
does  not  confer  on  attorneys,  or  other  per- 
sons who  are  engaged  in  business  of  nego- 
tiating loans  on  mortgages  of  real  estoe, 
right  to  make  aa  abstract  from  records  of 
conveyances  of  titles  to  all  lands  in  county, 
for  future  use  in  their  business  when  re- 
quired.    Randolph  v.  Staie^  60  R.  761. 

6.  Their  habilitiee,  generally.*  — 
Attorney  does  not  make  himself  liable  as 
trespasser  by  communicating  to  sheriff^  on 
behalf  of  his  dient^  instructioos  to  levy  exe- 
cution upon  specified  property  aftenrards 
proved  not  to  be  property  of  executsoa 
debtor;  nor  bv  executing,  in  his  client  a 
name,  and  by  his  authority,  a  bond  of  in- 
demnity to  sheriff.  Ford  v.  Williams^  67  D.  83. 

6.  as  indorser  of  writ.  —  At- 
torney does  not  become  liable  for  sheritif's 
fees  by  indorsing  his  name  as  such  on  hack 
of  writ,  and  delivering  it  to  officer  to  serrei 
Hires  v.  Briggs,  26  D.  284. 

7.  for  officers*  £9ee.t->  The  attor- 
ney in  a  cause  is  presumptively  liable  for 
sheriff's  fees  on  writs  delivered  by  him  for 
service.  Heath  v.  Bates^  44  R.  234;  TiUom 
V.  irnr//</,  43  R.  578. 

8.  Disbarring^  attorneys.  —  1.  Pourr 
to  disbar,  and  Juno  e3xrcvsed,X  —  At  oiimiiioa 
law,  courts  had  power  to  disbar  att4)nu'ys 
after  admission  when  guilty  of  such  condi.ot 
as  would  justify  it.  Power  to  admit  is  «4ie 
thing,  and  power  to  disbar  another.  Siiilt  v. 
Kirke,  95  D.  314. 

*  Aprreement  of  attorney  to  become  liable  is 
place  of  his  client,  see  note,  27  R.  31*»-si2L 

Attorney  not  liable,  except  to  bis  emplorer,  fof 
Incorrect  certiflcate  of  title,  see  note,  S  K.  T^ 
766. 

t  See  note  on  attoraeyi  liability  tor  officer's  f  eea 
48  R. .  80,  5.S1. 

I  Soe  nnteit  on  the  subject  of  dlsbarmenl  aa4 
other  discipline  of  attorneys, »  D.  snrM»:  « IL 
657-^&66^ 
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for  examination  of  a  witness,  prepared  an- 
swers for  such  witness  to  interroffatories  and 
oross-interrogatories,  furnished  them  to  wit- 
ness who  had  received  various  sums  of 
money  from  him,  read  part  of  answers  to 
commissioner  and  left  rest  for  witness  to  re- 
peat, and  thus  got  answers  before  surrogate 
as  honest  testimony.  Held,  sufficient  to 
authorize  an  order  disbarring  attorney,  even 
though  answers  were  not  shown  to  be  false, 
and  it  appeared  that  attorney  believed  thein 
to  be  true.     MaUer  qf  Eldridtje,  37  R.  558. 

3.  IfuuffidetU  grounds.  —  Where  attorneys 
addressed  letter  to  presiding  judge  of  court 
of  which  they  were  members,  stating,  in 
respectful  language,  that  court  had  lost  con- 
fidence of  public,  and  suggestiue  his  retire- 
ment as  means  of  restoring  it,  tliey  are  not 
guilty  of  such  breach  of  professional  oon- 
duct  as  will. authorize  court  to  strike  their 
names  from  roll,  particularly  when  such 
letter  was  in  answer  to  one  of  similar  import, 
written  to  them  by  such  presiding  judge. 
AusUn't  Com,  28  D.  657. 

Publication  of  such  correspondence  in  pub- 
lic newspaper,  by  attorneys,  not  for  purpose 
of  assailing  reputation  of  judge,  but  of  de- 
fending their  own,  does  not  alter  character 
of  transaction.     lb. 

Where  property  is  conveyed  in  trust  to 
one  who  is  an  attorney,  but  trust  is  accepted 
by  him  as  individual  and  not  as  attorney, 
and  he  subsequently  mortgages  the  property 
for  debt  alleged  to  bo  due  him  from  cestui  gtu 
trusty  and  sells  property  and  appropriates 
proceeds  to  himself,  he  may  not  be  disuarred 
therefor.     People  v.  Aypl^ofif  44  R.  812. 

Attorneys,  who  were  also  editors  of  a 
newspaper,  published  in  their  newspaper  a 
libelous  article,  charging  a  judge  with  pros- 
tituting machinery  of  justice  to  serve  party 
purposes  in  a  certain  case.  Thereupon  pro- 
ceedings for  disbarment  were  instituted 
against  them,  and  they  were  disbarred  for 
misbehavior  in  office.  Heid,  error.  Ex  parte 
Steinman,  40  R.  637. 

Participation,  by  attorney,  in  making  pre- 
tended gifts  as  a  means  of  giving  notoriety 
to  an  exhibition,  innocent  in  itself,  is  not 
sufficient  ground  to  authorize  his  name  to  be 
stricken  from  the  rolL  £>ickens*§  Caset  5  R. 
420. 

9.  Siupension  from  practice. — Re- 
spondent was  salaried  attorney  of  city  and 
county  of  San  Francisco,  havmg  control  of 
all  its  litigations.  During  his  term  of  office 
he  appealed  from  judgments  rendered  against 
it  in  certain  cases  in  which  he  had  no 
personal  knowledge  of  questions  involved. 
After  expiration  of  his  term  he  agreed  with 
attorney  for  adverse  parties,  for  pecuniary 
consideration,  not  to  be  retained  in  those 
cases  by  city  and  county.  Held,  unprofes- 
sional conduct  for  which  he  should  be  tem- 
porarily disbarred.  In  re  Ccwdery,  58  CL 
545. 


Statutes  of  Florida  regulating  admission 
of  attorneys  do  not  affect  power  of  courts  to 
disbar  them.  Such  power  is  inherent  in 
courts,  and  is  essential  to  maintenance  of 
their  own  dignity  and  respectability  of  their 
officers.     lb. 

Coan^  court  has  power  to  disbar  attor- 
ney, and  to  deny  him  rights  of  officer  of  that 
court;  bat  its  judgment  extends  only  to 
denial  ol  attorney's  privileges  in  that  court. 
It  does  not  directly  affect  hii  rights  in  other 
eourtau     lb. 

While  anthority  of  courts  to  disbar  should 
remain  unimpaired,  protection  should  be 
given  attorneys  against  wrongful  exercise  of 
this  power;  and  supreme  court  will  interpose 
when  inferior  oouii  has  decided  erroneously 
ou  testimony,  and  a  plain  case  of  wrong  and 
iojustioa  is  brought  to  its  attention.     lb. 

Proper  eouiae  of  proceeding  to  have  attor- 
ney disbarred  is  to  present  charge  to  court, 
tod  it  wfll  direct  rule  to  show  cause  why 
name  of  attorney  shonld  not  be  stricken 
from  roll,  if  a  ease  proper  for  action  of  court 
it  presented.  This  rule  is  awarded,  served, 
iod  returned,  and  the  court  hears  and  de- 
termines the  matter  according  to  law.    lb. 

Regular  complaint  against  attorney  ought 
aot  to  be  received  and  acted  on  unless  made 
00  oath;  and  charge  made  should  be  specific 
and  particular,  so  that  officer  may  be  aware 
of  precise  nature  of  the  accusation  he  is  to 
meet.    lb. 

Attorney  proceeded  against  with  object  of 
striking  hia  name  firom  roll  is  entitled  to 
have  notice  of  charges  against  him,  and  op* 
portonity  to  make  his  defense.  People  y. 
Tmter,  BI2  D.  295. 

Id  proceedings  to  disbar,  where  charges 
are  denied,  common-law  rules  of  evidence 
apply.  Accused  is  not  to  be  tried  upon 
affidavits,  but  is  entitled  to  confront  the 
vitaesaes,  and  subject  them  to  cross-exami- 
nation, and  to  invoke  well-settled  rules  of 
evidence.     Matter  </ Eldridge,  37  R.   558. 

2.  Sufident  gnmnde,  —  Attorney  may  l>e 
disbarred  even  for  an  indictable  offense,  and 
before  proeecntion.  8UUe  v.  WkUon^  50  R. 
488. 

Or  after  prosecution  noUe  prosequkd.  In 
ft Datka,^R,  729. 

Attorney  stopping  judge  on  street,  and 
Qsin^  abusive  language  to  him  concerning 
bis  judidal  action  in  case  pending  before 
btm,  is  guilty  of  "misconduct  in  office," 
VArraatnui  disbarring.  People  ▼.  Oreen^  49 
B.351. 

Attorney  may  be  disbarred  for  embeale- 
BKnt  ss  ooUector  ol  taxes.  Deiano*e  Case,  42 
B.665. 

An  attorney  who  conspires  to  get  opposing 
attorney  drunk  in  order  to  gain  advantage 
in  caw  about  toeome  on  is  liable  toexpul- 
aioa  from  the  bar.  Dkhene*e  Case,  5  R.  420. 
Attorney  in  proceedings  for  the  probate 
•f  •  wiUy  who  bad  taken  out  a  oommission 
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n.   The  Relation  with  the  Client. 

10.  When  a  retainer  will  be  pre- 
ramed.* — Attorney  has  no  power  to  appear 
and  act  by  virtae  of  his  license  alone.  He 
must  be  employed  by  party  for  whom  he  ap> 
pears,  or  by  some  one  authorized  to  represent 
such  party.  Me  Alexander  v.  WiigfU,  16  D.  93. 

Warrants  of  attorney  were  formerly  given 
f  o  open  court.  Afterwards  a  writing  en  pais^ 
or  even  a  parol  authority,  became  sufficient. 
Xhe  Uw  exacting  such  warrants  is  not  obso- 
lete, though  their  production  is  rarely  re- 
quired,    lb. 

Warrant  of  attorney  to  authorize  appear- 
ance of  defendant  by  attorney  is  no  lotiger 
required.  Henck  v.  Todhunter,  16  D.  ^K); 
Pei.^'fseoi  Boom  Corp.  v.  Lamaon^  33  D.  65ti; 
BunUm  V.  I/u/oid,  75  D.  144. 

Whenever  appearance  of  attorney  is  en- 
tered of  record,  it  is  always  considered  as 
done  by  authority  of  party  for  whom  he 
professes  to  act,  and  what  he  does  in  progress 
of  cause  is  binding  on  party,  except  in  cases 
of  fraud  and  imposition.  Dorney  v.  Kyle,  96 
D.  617;  Henck  y.  Todhunter,  16  D.  300;  Fig- 
goU  v.  Addicka,  56  D.  547. 

Authority  of  regularly  licensed  solicitor 
to  appear  for  his  supposed  client  will  not 
usually  be  inquired  into.  Am,  Ins,  Co,  ▼. 
Oakfey,  38  D.  561. 

That  regular  attorney  at  law,  who  appeared 
for  defendant,  though  not  served  with  pro- 
cess, had  authority  to  do  so  will  be  presumed 
in  all  collateral  proceedings,  and  perhaps  on 
error  or  appeal,  though  attorney  cannot, 
without  special  authority,  admit  service  of 
jurisdictional  process  upon  his  client. 
Harithey  v.  Bla^cmarr,  89  D.  520. 

11.  When  proof  of  authority  will 
be  required. — Attorney  may  be  required 
to  furnish  evidence  of  his  authority  to  pros- 
ecute a  suit,  whenever  there  is  reasonable 
ground  to  apprehend  that  he  is  proceeding 
without  permission  of  plaintiff.  BeU  v. 
Wiimm,  22  D.  88,  McAUrxfinder  v.  WrU/hi,  16 
D.  93;  Tally  v.  Reynolds,  31  D.  737;  Keith  v. 
Wilson,  35  D.  443. 

Mere  possession  of  bond  does  not  author- 
ize prosecution  of  suit  on  it  in  name  of 
obligee.     BeU  v.  WiUon,  22  D.  88. 

Preenmption  that  attorney,  who  appeared 
as  attorney  of  record  in  a  suit,  was  employed 
by  party  to  suit,  may  be  repelled  by  evi- 
dence.    BoeeUua  v.  Delaefiaue,  52  D.  597. 

Absence  of  client  from  state  for  nine  years 
furnishes  good  reason  for  requiring  attorney 
to  produce  his  authority.  Keiih  v.  Wilson, 
BSD.  443. 

Party  questioning  attorney's  authority 
must  show,  by  affidavits,  facts  sufficient  to 
raise  reasonable  presumption  that  he  is  act- 
ing without  authority.  Tally  v.  BeynokU,  31 
D.  737. 

*  As  to  the  pre8umi»tlon  In  favor  of  an  attorney's 
antliojrity,  sse  note,  tf  D.  W-IOOl 


Authority  of  attorneys  cannot  be  ques^ 
tioned  on  appeal  or  writ  of  error,  whers 
record  in  case  shows  that  parties  appeared 
by  their  attorneys  and  agreed  to  decree  to 
be  entered  as  judgment  of  ocmrt.  JhtrnmoM 
V.  HartwfU,  60  D.  176. 

19.  Sufflciencyof  proof  of  antiiontj. 
—  Attorney  whose  authority  is  qnes^uoed 
must  show  that  he  has  been  employed  by 
party  for  whom  he  appears;  and  where  there 
is  no  evidence  of  such  employment,  he  will 
not  be  permitted  to  prosecute  the  soitw  TaHf 
V.  Reynolds,  31  D.  737. 

Employment  of  attorney  is  proved  8mf> 
ficiently  by  his  acting  as  such  for  plain tifl 
and  being  recognised  as  acting  in  that  e^ 
pacity  on  records  of  court.  HmaUwood  v. 
NorUm,  37  D.  39. 

18.  Conaequenoes  of 
appearance.* — Where  attorney  ap| 
for  defendant  against  whom  writ  bt 
issued,  but  not  served,  and  without  authority 
confessed  judgment,  judgment  was  held  reg- 
ular. Denton  v.  Noyes,  5  D.  237.  &  P., 
Fwoler  v.  Lee,  32  D.  172.  Contra,  Sherrard 
V.  Nevins,  52  D.  508;  Reynolds  ▼.  Fkndng,  46 
R.  86. 

Plaintiff  is  bound  by  judgment  lor  co«ts 
rendered  against  him  in  action  brought  in 
his  name,  by  attorney,  without  his  know], 
edge  or  consenti  Si,  AlboMS  ▼.  Buah^  23  D. 
246. 

Attorney's  entry  of  his  general  appearanos 
for  defendant,  in  an  action  against  partner- 
ship, is  to  be  construed  as  appearance  for 
partners  as  partners,  and  not  as  appearaac* 
for  partners  individually,  severally,  and  per> 
sonally,  so  as  to  make  judgment  against  part- 
nership in  that  action  binding  on  individosl 
partner  in  another  jurisdiction,  by  whom  ap- 
pearance was  not  authorised.  Pheips  ▼. 
Bretoer,  67  D.  56. 

Fact  that  defendant  appeared  by  attorney, 
as  shown  by  judgment  record,  eannot  be 
traversed  or  denied  by  him;  nor  will  be  be 
permitted  to  show  that  such  attorney  had  no 
authority  to  so  appear,  and  judgment  wiU 
effectually  conclude  him.  HMtati  v.  Dubois, 
86  D.  690. 

It  seems  that  an  appearance  by  attorney 
binds  party  for  whom  he  appears,  whether 
attorney  was  employed  by  party  or  not 
AhboU  V.  DuUon,  8  R.  394. 

14.  —^  and  remedy  therefbr. — Un- 
warranted appearance  of  attorney  is  good 
as  to  court,  out  it  is  otherwise  il  there  lie 
any  fraud  or  collusion  between  plaintiff's 
attorney  and  attorney  for  defendant;  but  if 
attorney  for  defendant  be  not  responsible  to 
answer  to  his  assumed  client,  oourt  will  re> 
lieve  against  judgment.  And  ooort,  to  pn>- 
tect  rights  of  respective  parties,  will  let 
judgment  stand,  but  stay  all  prueeeding^ 

*  Effset  of  Judgment  based  on  nnaatborlssd  s» 
pearance  ol  attomej,  see  Boit^  75  JH. 
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injuriously  affected  by  judgment,  that  he  had 
not  been  guilty  of  laches  in  attacking  it,  and 
that  no  rights  of  third  parties  had  attached 
after  defendant  had  knowledge  of  judgineut, 
and  prior  to  attack  upon  it.  Such  is  rtde, 
although  it  is  not^shown  that  plaintiff  in 
judgment,  or  attorney  who  appeared  without 
authority,  is  insolvent  or  uuaole  to  respoud 
in  damages.     lb. 

Appearance  of  attorney,  without  proof  of 
authority  derived  from  defendant,  uoes  not 
per  se  invalidate  judgment.  If  damage  be 
sustained  thereby,  the  attorney  must  answer 
for  it  in  a  civil  action  by  the  party  injured. 
Doney  v.  Kyle,  96  D.  617. 

One  co-defendant  may  employ  an  attorney 
for  other  co-defendants,  and  appearance  of 
such  attorney  for  all  will  bind  mL  If  attor- 
ney  gives  unauthorized  consent  that  judg- 
ment may  be  rendered  against  them,  remedy, 
if  there  is  any  other  than  against  attorney, 
is  by  application  directly  to  oourt  which  ren- 
dered ju<lgment,  or  by  writ  of  error,  and  no||b 
by  audita  querela.    AhftoU  ▼.  IhtUon,  8  R.  394. 

16.  The  attorney's  authority,  gener- 
ally.*—  Attorney  acts  in  the  stead  of  hi« 
client^  and  his  acts  in  managing  business  in 
court  are  acts  of  client.  X>«  Loui$  v.  Meek, 
60  0.  491. 

Plaintiff's  attorney,  employed  to  collect 
note,  was  appointed  by  defendant  with 
knowledge  of  fact,  his  attorney  in  fact  to 
confess  judgment  on  said  note.  Held,  that 
exercise  of  said  power  by  said  attorney  was 
consistent  with  fair  dealing.  Waatell  ▼. 
Reavdon,  54  D.  245. 

Bond  of  indemnity  under  seal,  executed 
by  attorney  whose  authority  was  by  parol, 
is  valid  against  his  client  as  a  simple  con- 
tract, without  rei^d  to  seaL  Ford  v.  WiU 
Uams,  67  D.  83. 

Fact  that  attorney  executes  for  his  client 
bond  of  indemnity  under  seal,  when  his  au- 
thority is  by  parol,  does  not  make  him  per- 
sonably  liable  for  wrongful  takins  of  (jfoofls 
by  sheriff,  since  specialty  is  bimling  up<in  his 
client  as  simple  contract.     lb. 

Attorney  employed  under  general  retainer 
to  collect  claim  by  suit  has  power  to  rcleatto 
lien  of  attachment  on  defendant's  property 
on  taking  other  security.  Motiaon  y.  Haw- 
ley,  79  D.  233;  MouUan  v.  Bowker,   15  R.  72. 

Attorney  has  power  to  bind  his  client 
about  his  case  by  many  entries  he  may  make 
in  the  docket,  —  agreements  about  continu- 
ances, admissions  about  evidence,  or  the  gen- 
eral conduct  of  trial.  He  may  submit  to 
arbitration  case  actually  pending  in  court, 
but  has  no  right  to  enter  mto  a  compromise 
without  consent  of  his  client.  North  MU' 
eouri  R.  R.  Co.  v.  Strpheru,  88  D.  138. 

Attorney  has  no  authority  to  enter  a  re* 
traxit,  that  being  a  perpetual  bar.  Lambert 
y.  Sandfmd,  18  D.  149. 

*  8ee  note  on  the  power  ol  an  attorney  to  bind 
his  cUent,  W  K.  tti-S^L 


lend  let  in  defendant  to  plead  if  be  has  any 
!  (defense.     Deation  y.  Noyef,  5  D.  237. 

ProceediiigB  at  law,  instituted  without 
any  antbocity  from  person  in  whose  name 
they  are  conducted,  should  be  dismissed. 
KeUk^,  WiUoa,Zb\).44Z. 

Party  for  whom  solicitor  appears  may  deny 
Utter*a  a.nthority,  and  apply  to  court  for  re- 
lief, and  coQrt  may,  where  adyerse  party  has 
acquired  no  rights,  correct  proceedings  and 
compel  solicitor  to  pay  costs.  If  adverse 
party  has  ac<|nired  rights,  proceedings,  in 
case  M^ieitor  is  responsible,  may  be  allowed 
to  stand,  and  party  for  whom  solicitor  ap- 
peared mnst  seek  redress  against  latter. 
Am.  /m.  Co.  y.  Oakley,  38  D.  661. 

Attorney  who  appears  without  authority 
is  liable  in  damages  to  party  for  whom  he 
appeara     FigaoU  v.  Addicks,  56  D.  547. 

Jndj^ment  founded  on  unauthorized  ap- 
pearance of  attorney  may  be  enjoined. 
Marvei  ▼.  Mattoumier,  74  D.  424. 

Bat  not  in  abaenoe  of  proof  of  collusion. 
Redreaa  must  be  sought  in  action  against 
attorney.     Bunion  y.  Lyford,  75  D.  144. 

By  law  of  Louisiana,  party  has  his  remedy 
for  dainages  against  attorney,  who,  without 
authority,  undertakes  to  appear  for  and  rep- 
resent him  in  oonrt;  and  proceeding  is  yoid- 
able  if  not  yoid.  Rule  at  common  law  was 
otherwise.  Marvel  w.  Manouvrier,  74  D.  424. 
In  order  to  enable  party  represented  by 
nnanthorixed  attorney  to  be  relieved,  he 
mnst  negatiye  presumption  of  authority  in 
attorney  to  appear.  This  must  be  done  by 
motion  or  bill  in  equity,  and  cannot  be  done 
ordinarily  hy  writ  of  error  or  appeal. 
Uanke^  ▼.  Blaehnarr,  89  D.  520. 

That  in  direct  suit  on  domestic  judgment 
rendered  against  party  upon  unauthorized  ap- 
peanuioe  of  attorney,  party  cannot  plead  in 
defense  his  ignorance  of  suit,  and  want  of 
aathority  in  attorney  to  appear,  is  held  by 
many  authorities,  but  soundness  of  rule  is 
here  donbted,  and  better  doctrine  held  to  be, 
that  sach  party  may  plead  such  matter  in 
defease.     lU 

In  aetion  on  foreign  judgment,  defendant 
nay  snccessfnlly  defend  by  showing  that  at- 
torney who  entered  appearance  for  him  had 
no  aathority  to  do  sa     lb. 

I>efendant  is  entitled  to  relief  from  unjust 
jndgment,  whether  domestic  or  foreign,  when 
rendered  against  him  through  fraud  or  coUu- 
sioo,  or  by  nnaathorized  appearance  of  at- 
torney, if  he  seeks  relief  by  bill  or  motion 
prompUy,  and  has  been  guilty  of  no  laches. 

Judij^ment  and  sale  are  yoid,  and  defendant 
is  entitled  to  relief  therefrom,  even  as  against 
innoeent  parohasers,  where  it  is  shown  that 
soeh  defendant  was  non-resident,  without 
Dotioe  or  senrioe,  personal  or  constructive, 
that  answer  was  filed  for  him  through  frand- 
aleot  representations,  and  by  totally  unan- 
•Homey,    that   his  rights    were 
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Nor  can  be,  withoat  client's  express  con- 
sent, remit  liability  which  client  might  en- 
force against  Witness,  for  purpose  of  removing 
interest  of  such  witness,  so  as  to  render  him 
competent  to  testify.  Ball  r.  Bank  ^  Alor 
bama,  42  D.  649. 

Nor  give  day  of  payment  npon  receiving 
security,  unless  such  anthority  is  specially 
given  to  him.     Lockhart  v.  WyaU,  44  D.  481. 

Nor  release  property  levied  npon;  a  spe- 
cial anthority  ninst  be  shown.  Banks  v. 
Emtu,  48  D.  734. 

In  trespass  for  wrongful  seizure  of  plain- 
tiff *s  goods,  made  by  officer  under  warrant 
issued  against  goods  of  another  at  suit  of 
defendant,  fact  that  defendant's  attorney 
had  directed  such  wrongful  acts- would  not 
render  defendant  liable,  in  absence  jf  proof 
of  special  authority  in  attorney.  Welsh  v. 
Coe/iran,  20  R.  519. 

16.  over  proceedings  in  the  liti- 
gation.*—  Right  of  attorney  of  record  to 
control  and  manage  action  cannot  be  ques- 
tioned by  opposite  party  while  he  remains 
such  attorney.  CommMoner»  ▼.  Tounjer, 
87  D.  164. 

Party  to  action  may  appear  in  bis  own 
proper  person  or  by  attorney,  but  he  cannot 
do  both.  If  he  appears  by  attorney,  he  must 
be  heard  through  him,  and  cannot  himself 
assume  control  of  case.     Jb. 

Court  should  not  dismiss  action  without 
consent  of  attorney  of  record,  although  plain- 
tiff, who  has  appeared  by  attorney,  stipu- 
lates in  writing  that  it  be  dismissed.     lb. 

Attorneys  employed  to  collect  debts  for 
non-resident  clients  have  authority  to  em- 
ploy all  necessary  and  usual  means  for  ac- 
complishment of  this  object.  Clark  v.  Randall, 
76  D.  252. 

They  have  implied  authority  to  indemnify 
officer  making  levy,  and  if,  acting  in  good 
faith  and  with  prudence  and  discretion,  they 
have  suffered  any  damage  thereby,  they  are 
entitled  to  reimbursement  from  their  clients. 
lb, 

17.  to  receive  payments.  —  At- 
torney employed  to  collect  note  has  no  im- 
plied authority  to  receive  anything  but 
money  in  payment.  Herriman  v.  S/iomon, 
86  R.  261. 

Attorney  baa  no  authority  to  receive  de- 
preciated paper  money  in  payment  of  judg- 
ment obtained  for  client;  and  if  he  does  so, 
client  is  not  precluded  from  proceeding 
against  debtor,  or  be  may  elect  to  proceed 
against  attorney  individually.  Chapman  v. 
CotoUi,  91  D.  608. 

18.    to   make  compromises,  t — 

Attorneys  cannot  make  compromises,  with- 
out consent  and  anthority  of  their  clients, 
which  will  operate  injuriously  upon  their 

*  Respective  powen  of  attorney  and  client  in 
management  of  action,  see  note,  87  D.  166-170. 

t  Authority  of  attorney  to  accept  as  payment  a 
ium  less  than  that  due,  see  note,  41  &.  M7^t>4:». 


Reports,  see  pp.  K-^St. 

interests.  Such  acts  do  not  pertain  to  their 
professional  duty  and  responsibility,  and 
equity  will,  when  a  case  it  properly  pre- 
sented, entertain  jurisdiction  and  give  relief 
for  wrouffs  of  this  description  on  ground  of 
fraud.  De  Louis  v.  Meek,  60  D.  491.  S.  P., 
Fitch  V.  ScoU,  34  D.  86;  PreaUm  v.  ffOl,  19 
R.  647;  Granger  v.  BatchMar,  41  R.  846. 

Thus  attorney  cannot  oompromiae  suit  by 
which  land  shall  be  taken  instead  of  mooey. 
HiutUm  V.  MiUlwll,  16  D.  606 

Nor  can  he  compromise  an  award  obtained 
by  his  client  agamst  a  township  for  road 
damages.  N<yrtli  WhUehaU  v.  KeUtr^  45  R. 
361. 

Equity  is  disinclined  to  disturb  consent  or 
compromise  made  by  attorney  who  is  author- 
ized to  appear  for  party  to  suit,  unless  it 
will  operate  unreasonably  to  prejudice  of 
interests  of  that  party;  still,  where  it  works 
great  injustice,  equity  will  relieve  from  it; 
and  it  will  relieve  where  attorney  in  petition 
for  partition  involving  rights  and  interests 
to  vast  amount,  admits  large  number  of  un- 
just, illegal,  and  spurious  claims,  to  preju- 
dice and  manifest  injury  of  his  client,  with- 
out his  knowledge,  consent,  or  authority. 
De  Lotus  V.  Meek,  50  D.  491. 

If  attorney's  conduct  is  fraudulent  in  pro- 
curing compromise  and  entry  of  decree,  or 
judgment  thereon,  party  or  client  is  not 
bound  by  it,  for  it  is  void  in  law,  particularly 
if  acts  so  performed  were  done  in  fraudulent 
confederation  and  collusion  with  others  who 
stood  in  relation  to  the  proceeding  to  be 
benefited  thereby,     lb. 

Attorney  has  no  implied  anthority  to  set* 
tie  his  client's  suit  without  his  assent;  but 
fair  and  judicious  compromise,  made  by  at- 
torney with  assent  of  party  in  interest,  al- 
though without  knowledge  of  plaintiff  of 
record,  will  not  be  disturbed.  Whipple  r. 
Wfdtman,  43  R.  42. 

19.  to  dispose  of  securities,  etc. 

—  Attorney,  holding  note  merely  for  collec- 
tion, cannot  confer  title  by  indorsement  in 
owner's  name,  and  delivery  without  owner's 
consent,  even  to  an  innooeut  purchaser. 
QuifjUy  V.  Mexico  Southern  Bank,  50  R.  503. 

20.  to  submit  cause  to  arbitra- 
tion.—  Attorney  having  charse  of  claim 
may  transfer  it  from  action  ana  decision  of 
such  judges  as  client  has  selected  in  first 
instance  and  submit  it  to  other  persona.  In 
such  case  legal  presumption  is  that  in  so 
doing  he  acted  by  anthority  of  his  client. 
Jones  V.  Horseu,  59  D.  81. 

Attorney  who  is  employed  in  suit  may 
submit  matter  in  dispute  to  arbitration,  be- 
cause he  may  do  anvUiins,  by  implied  assent 
of  client,  arising  from  nis  employment  is 
suit,  which  court  may  approve  in  progress  of 
cause.     Jenkins  v.  OUlespie,  48  D.  732. 

To  enable  attorney  to  submit  to  arbitrattoo 
there  must  be  a  cause  pending  whioh  he  is 
employed  to  numsge;  where  snbmissioa  is 
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ttnder  statute  when  no  sait  is  pending, 
matter  is  not  neceasarily  plaoed  in  hands  of 
Attorney,  and  to  make  his  snbmission  bind- 
iBff  he  shoald  have  express  aathority.    /6. 

Even  if  attorney  had  general  authority  to 
■abmit  to  arbitration,  whether  canse  pendine 
or  not^  hii  assent  to  a  change  in  terms  of 
arbitration  M^eed  to  by  his  client  will  not 
bind  latter  where  it  does  not  appear  whether 
att4Miiey  was  employed  before  or  after  sub- 
mission, or  to  what  extent  his  aathority 
went.     lb, 

21.  His  power  to  bind  his  dient, 
generally.*  —  Court  of  equity  will  not  re- 
Eeve  party  against  fault  or  negligence  of  his 
attorney.  Drinkard  ▼.  Ingram,  73  D.  260; 
SpaukUng  r.  ThompwHt  74  D.  221. 

Notice  to  or  knowled^  by  counsel  in  same 
transaction  is  presumptive  notice  to  client. 
Barnes  ▼.  McCUnUm,  23  D.  62;  De  Louis  t. 
Meek,  60  D.  491;  AOen  v.  McCalla,  96  D.  66. 

But  knowledge  acquired  by  attorney  in 
another  transaction  between  other  parties 
does  not  effect  one  who  subsequently  em- 
ploys him,  and  is  not  notice  to  latter.  Afar' 
fm  V.  Jackson^  67  D.  489;  Hood  t.  Fahne- 
modt,  34  D.  489;  MeOormidf  ▼.  Wheeler,  85 
D.  38a 

Where  attorney  of  record  applies  for  per- 
mission to  have  ms  appearance  stricken  out, 
and  same  is  ordered,  presumption  is  that  it 
was  done  by  authority  of  client.  And  latter 
will  not  be  entitled  to  a  continuance;  bat 
will  suffer  a  default  if  he  does  not  answer 
anew,  according  to  an  order  previously  made, 
allowing  defendant  to  withdraw  his  plea. 
Henek  v.  Todhunier,  16  D.  300. 

Employment  of  attorney  to  prosecute  in- 
iunetion  suit  does  not  necessarily  confer  upon 
him  authority  to  bind  his  client  to  idemnify 
third  person  who  becomes  surety  on  bond 
for  injunction.   WhUe  v.  DaMiton,  63  D.  699. 

23.   by  admiBsions. —Attorneys 

may  ordinarily,  by  written  admissions  of 
facts  in  case,  bind  their  clients,  but  in  case 
■nch  admissions  were  made  improvidently 
or  through  mistake,  they  may  ne  relieved 
against,  and  set  aside  upon  such  terms  as 
mav  be  just     Harvey  v.  TTujrpe,  65  D.  344. 

Oral  admission  made  by  attorney  on  trial 
binds  hii  client  on  subsequent  trial  of  same 
action,  if  it  appears  to  have  been  general. 
Central  BranA  U,  P,  R.  R,  Co.  ▼.  Shoup,  42 
R.  163. 

23.  by  stipnlatione.  —  Attorney 

may  be  employed  in  anticipation  of  suit  to 
be  brought,  and  client  will  be  bound  by  his 
stipulations  in  relation  to  same,  as  though  he 
bad  stipulated  after  suit  was  instituted. 
Htgetmany,  Burt,  71  D.  445. 

Stipulation  between  attorneys  in  case, 
that  judgment  therein  should  be  same  as  in 
another  case,  then  pending,  in  which  same 
question  was  involved,  is  valid,  and  will  con- 
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trol  judgment  of  snch  case.     That  question 
involved  in  case  in  which  stipulation  was 

E'ven  has  been  changed  by  repeal  of  act  of 
gislature  is  immaterial.  North  Mi$$omi  A 
B,  Co.  V.  Stephens,  88  D.  138. 

Attorney  has  no  power  to  bind  client  by 
general  agreement  with  other  attorneys  not 
to  try  causes  during  particular  period.  Bobeti 
▼.  CommerekU  Bank  33  D.  670. 

24.  Powers  after  Judgment.  —  Gen- 
eral powers  of  an  attorney  do  not  terminate 
with  issuance  of  execution  on  final  judg- 
ment; he  may  direct  the  levy,  receive 
amount  of  judgment,  and  give  satisfaotion. 
BraekeU  v.  Notion,  10  D.  179;  Ljmch  v.  Cbm., 
16  D.  582;   BiOier  v.  Jones,  40  D.  83. 

Therefore  lien  of  execution  may  be  de- 
feated or  lost  by  order  of  attorney  to  sherifl 
to  postpone  sale,  and  to  allow  property  levied 
on  to  remain  in  possession  of  defendant  in 
execution,  notwithstanding  attorney  had  no 
express  authority  or  instructions  from  his 
client  to  make  such  order.  Atberison  v. 
CfoldO/g,  65  D.  380. 

Attorney  has  authority  after  judsment  to 
waive  his  client's  right  of  *PpMl  by  agree- 
ment of  record.  Piks  ▼.  Emerson,  sS  D. 
468. 

Attorney  undertaking  collection  of  debt 
should  sue  out  all  process,  both  mesne  and 
final,  necessary  to  effect  that  object;  and 
consequently  he  must  not  only  sue  out  first 
process  of  execution,  but  all  that  become 
necessary.     Pennington  y.  Yell,  62  D.  262. 

Attorney  has  power  to  institute  all  pro- 
ceedings requirea  to  make  effectual  judg- 
ment obtained  by  him.  He  may,  therefore, 
demand  payment  of  such  judgment  of  an 
administrator,  pursuant  to  Massachusetts 
Revised  Statutes,  chapter  70,  section  S. 
Heard  v.  Lodge,  32  D.  197. 

Attorney  should  defend  against  replevin 
process  to  recover  goods  seised  on  attach- 
ment sued  out  by  attorney  on  judgment  ob- 
tained by  him.  SmaUwoodv.  Norton,  37  D.  39. 

Duty  of  attorney  does  not  terminate  with 
recovery  of  judgment,  but  extends  to  the 
collection  of  the  money  recovered,  when 
sum  charged  for  professional  services  was 
designed  to  cover  collection  of  money,  as 
well  as  recovery  of  judgment.  Smyth  v. 
Harvie,  83  D.  202. 

Authority  of  attorney  over  client's  cause 
continues  not  only  until  judgment  and  a 
vear  and  a  day  afterwards,  but  if  judgment 
be  not  satisfied  and  is  continued  in  force,  his 
authority  will  be  prolonged  aooordingly. 
Penninyton  v.  Yell,  62  D.  262. 

Duty  of  partnership  composed  of  attor- 
neys, who  embrace  a  collecting  business  with 
practice  of  law,  extends  to  collection  of 
money  recovered  by  judgment,  unless  it  is 
otherwise  agreed  between  the  parties;  and 
as  this  is  a  partnership  duty,  it  oontinues 
with  each  member  after  dissolution  of  firm. 
Smyth  V.  Harvie,  83  D.  80& 
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Liability  of  each  member  of  snch  partner- 
ship oontinnes  after  diMolntioii,  notwith- 
standing  rach  dissolntion  mav  have  token 
plaoe  before  bnsinesi  intnuted  to  them  waa 
completed,  ud  only  way  that  rach  liability 
can  be  released  is  by  notice  of  dissolution. 
In  absence  of  sach  notice,  as  client  intmsted 
his  bosiness  to  firm,  he  has  a  right  to  look  to 
each  member  thereof  for  its  faithful  per- 
formance,   lb. 

Payment  of  judgment  or  decree  to  attor- 
ney of  record  who  obtained  it^  before  his 
anthority  is  revoked,  and  dne  notice  of  such 
rsTooatioD  given  to  defendant,  is  valid  and 
binding  on  plaintiff  so  far,  at  least,  as  de- 
fendant is  concerned.  Toatum  ▼.  TUtUn, 
100  D.  738. 

It  devolves  upon  plaanttif  who  seeks  to 
compel  defendant  to  pay  over  again  money 
so  paid,  to  show  that  defendant  had  notice 
of  revocation  of  attorney's  authority  to  re- 
ceive money,  before  it  was  paid  to  him.    lb. 

AUornq/  hoM  been  held  to  luute  no  power  to 
perform  the  /otUnoInq  acta:  To  release  his 
client's  jndnnent  withont  his  knowledge  or 
consent    Atrl;'«  Ajjpeal,  90  R.  357. 

To  make  a  valid  disoharge  of  defendant  in 
custody  on  CO.  so.,  without  plaintiff's  con- 
sent^ or  without  satisfaction  received  either 
by  plaanttif  or  by  attorney.  Kellogg  v.  CfU- 
beri,  6  D.  836;  Troamrero  v.  MeDiweU,  26 
D.  166. 

To  assign  his  client's  judgment.  Head  v. 
Oervaia,  12  D.  677;  .Boren  v.  MeOdM,  81  D. 
•96;  Campbeffs  Appeal,  72  D.  641. 

To  make  such  assignment  of  client's  juds- 
Bent  to  one  who  pa^s  it  because  he  must  do 
ao,  as  will  continue  ludgment  to  prejudice  of 
client's  rights  in  other  respects.  FastUt  ▼. 
MkkUeton,  86  D.  636. 

To  receive  in  satisfaction  cf  client's  judg- 
ment a  bond  from  judgment  debtor,  omoek 
▼.  Dade,  16  D.  780. 

To  release  judgment  obtained  by  him  for 
dienty  er  to  receive  money  or  any  other 
thing  in  satisfaction  of  judgment  for  land. 
Fact  that  such  release  is  entered  of  record 
in  open  court  adds  nothing  to  its  validity. 
Harrow  v.  Farrow^  46  D.  60. 

To  direct  what  shall  be  sold  under  client's 
execution.    Averm  v.  WiUiame,  47  D.  262. 

To  destroy  client's  lien  by  stay  of  execu- 
tion. It  requires  a  special  power  to  enable 
him  to  do  that.  Rtynolde  v.  IngereoU,  40  D. 
67. 

S6.  Terminatioii  of  authority.  — Re- 
lation of  attorney  and  client  may  be  termi- 
nated previous  to  termination  of  suit,  for 
good  and  sufficient  cause,  and  upon  reason- 
able notice.    BlioC  v.  LawUm,  83  D.  683. 

Relation  of  attorney  and  client  between 
resident  of  North  and  resident  of  South  was 
terminated  by  late  war.  BladeweU  v.  Wil- 
Hard,  6  R.  749. 

26.  Power  to  delegate  his  authority. 
»  Confidence  reposed  in  counsel  is  personal, 


and  cannot  be  delegated  to  another  witbonl 
client's  consent.  Sence,  counsel  employed 
in  case  must  personally  ccotribote  his  legal 
knowledge  and  assistance  in  condnctiiur  suit 
to  its  final  determination.  OormUnoyTWaek, 
12  D.  146.  S.  P.,  Hua  V.  Lame,  14  D.  172; 
DkJBBon  V.  Wrighi,  84  R.  677;  SmoB^  ▼. 
Oreene,  36  R.  267. 

Preparation  of  chaneery  cause  for  trial  ia 
most  important  of  counsel  s  duties,  and  argu- 
ment is  among  the  least  important.  RmU  ▼• 
Lame,  14  D.  172. 

Where  counsel  having  fully  prepared  his 
cause  in  inferior  courts  and  being  prevented 
from  arauinff  it  through  illness,  paid  oounael 
selectecT by  his  dient^  in  his  absence,  his  full 
fee  for  argping  it»  and  cause  terminated  sne- 
cessfnlly,  it  was  held  that  counsel's  duty  waa 
fully  performed.    lb. 

Note  was  given  to  attorney  for  coUectioii, 
and  he  authorised  debtor  to  send  money  te 
him  by  third  person.  Debtor  gave  the 
money  to  such  person,  who  did  not  havo 
note,  and  who  appropriated  amount  to  his 
own  use.  Held,  that  such  payment  did  not 
discharge  debtor,  and  that  he  was  still  hahlm 
for  amount  of  note  in  suit  by  owner  thereof. 
Diekaon  v.  Wrighi,  24  R.  677. 

Attorney  receipting  note  "for  collectioB,'* 
against  parties  residmg  in  another  conn^, 
is  responsible  for  embc^ement  of  prooeeoe 
by  another  attorney  to  whom  he  intrusts  the 
collection.     Cummine  v.  Heald,  36  R.  264. 

Client  is  not  liable  for  oosts  made  by  at- 
torney employed  by  his  attorney.  Anirobne 
v.  Sherman,  64  R.  7. 

27.  The  skill  sad  fidelity  required. 
—  Attorney  is  bound  to  highest  honor  and 
integrity,  and  must  exercise  utmost  good 
ieAm,  He  will  not  be  permitted,  in  general, 
to  pursue  his  own  interests  when  they  con- 
flict with  those  of  his  clients.  Cobs  v.  8mt&' 
van,  60  D.  386. 

He  is  not  bound  to  extraordinary  diligence 
but  only  to  reasonable  skill  and  dOigenoe^ 
reference  being  had  to  character  of  bnsine— 
he  undertakes  to  do.     lb. 

He  is  liable  only  for  gross  negliguice  or 
gross  iffnorance  in  perfornumce  of  nis  pro- 
fesaional  duties;  and  this  is  question  of  fact 
to  be  determined  bv  jur^,  and  is  sometimee 
to  be  ascertained  by  evidence  of  those  who 
are  conversant  with  and  skilled  in  the  saoia 
kind  of  business.  PemdngUm  w.  Tell,  62  D. 
262. 

He  is  not  liable  where  he  acts  honestly, 
and  in  a  way  he  thought  was  for  best  inter- 
est of  client.  Lynch  v.  Com.,  16  D.  682;  Pern- 
nington  v.  Tell,  52  D.  262. 

Whenever  he  disobeys  lawful  instructioiia 
of  client,  and  thus  a  loss  ensues,  he  is  liable 
for  such  loss.     Gilbert  v.  WUliama,  6  D.  77. 

Attorney  who  takes  indorsed  note  for  ctA* 
lection,  in  absence  of  any  stipulation  to  ooii« 
ttury,  must  use  same  diligence  and  skill  to 
collect  it  out  of  indorser,  or  any  ether  per> 
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Flainttif  in  repleTin  becoming  nmifait,  a^ 
tomey  (or  attactunent  creditor  shonld  mor* 
for  judgment  for  re  turn  of  property  replevied, 
and  for  failure  to  do  so,  in  coneequence  of 
which  claim  is  lost,  he  ii  liable  for  aegli* 
gence.    Smaltwood  v.  Norton,  37  D.  99. 

Attorney  cannot  be  required  to  perform 
duties  of  notary  without  special  ensagment 
to  that  effect,  unless  his  course  of  basine« 
authorizes  those  employing  him  to  expect 
that  he  will  dosa    Odiinr,8UU(m,Z5J>,24S, 

He  is  not  liable  for  failure  to  charge  in- 
dorser  on  promissory  note,  left  with  him  for 
collection  before  Hame  was  dne,  without 
proof  of  special  instructions  so  to  do,  or  that 
such  was  usual  course  of  business,  when 
both  maker  and  indorter  live  at  a  distanoe 
from  his  place  of  business.     Ib^ 

Delay  of  attorney  to  sue  out  alias  execu- 
tion for  nine  moutlis  after  return  day  of  first 
execution,  on  which  sheriff  returned  that 
defendant  **wa8  not  to  be  found  in  his 
county,**  does  not  render  him  liable  where 
evidence  is  amply  sufficient  to  exonerate 
him  from  gross  negligence.  Peimington  ▼. 
Tell,  52  D.  262. 

Attorney  bona  fide  influenced  by  prudent 
regard  for  client  s  interest  is  not  liable  for 
fauinff  to  sue  out  further  execution,  where 
a&u  has  been  issued  and  levied,  and  forth- 
coming  bond  taken,  upon  which  judgment 
was  rendered,  and  execution  and  sale  was 
had,  proceeds  of  which  did  not  satisfy  debt, 
/ft. 

Attorney  should  pursue  surety  on  forth- 
coming bond,  and  he  is  guilty  of  negligeaoe 
in  failing  to  do  so  where  there  are  no  facts 
or  circumstances  proved  as  to  surety's  pecu- 
niary condition,  or  other  collateral  facts  that 
authorized  a  finding,  that  in  failing  to  pur- 
sue him  with  other  process  defendant  wac 
superinduced  bonajlde  by  prudent  regard  for 
interest  of  his  client;  and  it  is  not  shown 
that  he  was  controlled  by  instructions^  ax- 
press  or  implied,  from  bis  client.     P>. 

Conveyancer  is  not  liable  for  negligence  in 
passing  title,  where,  beinff  employed  to  in- 
vestigate it,  he  submitted  case  to  eminent 
counsel,  who  gave  him  written  opinion  that 
property  was  free  from  encumbrances, 
although  there  was  at  time  judgment  by  dc 
fault  against  vendor,  damages  on  which  had 
not  been  liquidated,  and  under  which  prop- 
erty was  afterwards  sold  by  sheriff,  —  the 
transaction  having  occurred  prior  to  decision 
in  Sellers  v.  Burk,  47  Pa.  St.  344.  Watson  v. 
Mvirhead,  98  D.  213. 

29.  Client '8  remedy  for  negligence. — 
Want  of  diligence  on  part  of  client  does  not 
affect  attorney's  liability  for  negligenoe. 
CooB  V.  Sullivan,  50  D.  3S6. 

Declaration  against  attorney  for  negligence 
need  only  state  generally  that  he  was  re- 
tained, without  averring  specially  that  any 
retainer  fee  was  paid.  GavUlaud  ¥•  Tals,  58 
D.  388. 


liable  on  it,  that  is  necenary  to  oolleet 
out  of  makers,  and  in  action  against  such 
•ttomcT  for  negli|;ence  in  failing  to  collect 
itfe  parol  evidence  is  admissible  to  show  such 
indorsement     Cox  v.  Sullivan,  60  D.  385. 

Money  raised  bv  attorney  upon  judgment 
in  his  own  favor,  by  extraordinazy  diligence, 
need  not  be  applied  by  him  to  claim  of  his 
client  in  his  hands  for  collection.     Ih, 

Attorney  is  not  bound  to  institute  new 
collateral  suits,  without  special  instructions 
to  do  so,  —  as  actions  against  sheriff  or  derk 
for  failure  of  their  duty  in  the  issuance  or 
■ervioe  of  process;  he  should  pursue  bail, 
however,  and  those  who  may  have  become 
bound  with  defendant,  either  before  or  after 
Judgment^  in  progress  of  suit.  Petmington  v. 
YM,  52  D.  262. 

He  is  not  bound  to  attend  to  levy  of  exe- 
eiltion,  or  to  search  for  property  out  of  which 
to  make  debt;  this  is  business  of  sheriff. 
Nor  is  he  liable  for  any  short-comings  of  that 
officer.    /& 

Where  law  governing  bringing  of  rait  is 
well  settled,  both  in  text-books  and  reports, 
and  rule  has  existed  and  been  published  long 
enough  to  justify  belief  that  it  was  known 
to  profession,  a  diuregard  of  such  rule  ren- 
ders an  attorney  accountable  for  losses  caused 
thereby.    Goodman  v.  Waller,  68  D.  134. 

He  cannot  escape  oonseauences  of  his 
negligence  bv  showmg  that  he  consulted  a 
dietinguishea  attorney  as  to  course  to  be 
pursued,  and  that  in  opinion  of  witness  an 
arrangement  thereafter  made  by  him  was 
bestthinft  he  could  do  for  his  client,     lb. 

Rule  that  every  one  is  presumed  to  have 
discharged  his  legal  and  moral  obligations  is 
one  whose  benefit  applies  in  its  fullest  ex- 
tant in  favor  of  an  attorney.  Pennington  v. 
YeO,  62  D.  262. 

Liability  of  oonve3raneen  for  errors  of 
Judgment  is  same  as  that  which  applies  to 
practitioners  of  law  or  medicine.  Watson  v. 
Mmrhead,  98  D.  2\3. 

38.  When  guilty  of  negligence.*  — 
Attorney  is  personally  liable  for  negligence, 
when  note  already  due  is  placed  in  his  hands 
for  collection,  and  he  permits  term  to  go  by 
before  commencing  suit,  and  then  dismisses 
enit,  surrenders  note,  and  accepts  transfer  of 
jndgment  against  another  person.  Fiteh  v. 
ScoU,  34  D.  86. 

He  is  liable  for  whole  amount  due  upon 
note  in  such  a  case.    lb. 

And  it  is  no  defense  that  he  honestly  be- 
lieved, in  exercise  of  his  best  judgment,  that 
snit  would  prove  unavailing.  Cox  v.  Littng- 
ston,  37  D.  486. 

Kote  placed  in  his  hands  is  presumed  to 
be  for  purpose  of  commencing  action  there- 
upon, whether  from  his  knowledge  of  debt- 
or's circumstances  he  may  deem  such  action 
advisable  and  expedient  or  not.     Tb, 

*  What  acts  on  part  of  an  attorney  are  negligent, 
MeB0t%MP.«lhML 
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Ung  T.  Sham,  91  a  644.    &  P.,  MUm  ▼.  J^ 
vm,  16  IX  623. 

To  entitle  client  to  relief  against  attorney 
in  resfNBOt  to  oontraot  or  transaetioa  between 
them,  it  ia  not  enough  to  ahow  that  relation 
of  attorney  and  client  existed,  and  that  dur^ 
ing  existence  of  relation,  parties  entered 
into  contract,  client  being  induced  thereto 
by  abuse  of  confidence  by  attorney;  but  it 
must  also  be  alleged  and  proved  that  client 
has  suffered  injury  through  this  abuse  of 
confidence.    KUUng  w.  Shaw^  91  D.  644. 

Law  will  not  permit  attorney  to  take  ad- 
▼antage  of  his  relations  with  his  client  t# 
make  a  contract  in  reference  to  property  ia 
litigation  to  latter's  disadTantage,  MUe§  r, 
JBrvin,  16  D.  623. 

Where  judgment  was  entered  bj  attorney 
by  confession  against  his  client,  partly  for 
costs,  an  inquiry  was  ordered  as  to  consid- 
eration, and  proceedings  stayed  in  meaa 
time.    Starr  y.  Vcuuierheyden,  6  D.  S75. 

Assig^nment  of  mortgage  by  client  to  at- 
torney is  presumptively  void.  lienymcm  ▼• 
Euler,  43  R.  664. 

In  consideration  that  client  had  aopealed 
from  judgment,  and  should  pay  him  for  ser- 
vices on  Buch  appeal,  attorney  contracted  to 
pay  any  final  judgment  that  might  be  ren- 
dered against  client  therein.  Hdd,  ▼<Md, 
and  not  enforceable  by  client.  At^  ▼. 
Hanruiy  29  R.  484. 

81.  Purcliases  by  attorney.  —  Attor- 
ney, by  his  general  authority  as  snch,  eaa- 
not  purchase  land  sold  under  execution  in 
favor  of  client,  either  in  trust  or  for  benefit 
of  such  client    Bearddey  v.  npol^  6  D.  386. 

He  can  neither  bid  or  authorise  any  one  to 
bid  for  his  client  at  ezeontion  sale.  AveriB 
▼.  WaUami,  47  D.  262. 

Attorney  for  plaintiff  in  execntioa,  par* 
chasing  pro^rty  sold  onder  execution,  con- 
trary to  plaintifiTs  orders,  is  responsible  for 
amount  of  judgment  under  which  property 
was  sold.     Fi$her  v.  JTnox,  63  D.  603. 

89.  Advancing  money  to  clients^  — 
Statute  prohibiting  advances  by  attorneys 
on  notes  left  with  them  for  ocmeotioii  doea 
not  ap^ly  to  advances  made  to  assist  a  needy 
client  u  supporting  his  family,  lon^  after 
suit  was  commenced,  and  after  one  trial  has 
been  had.     BiiMolr.  Dann,  27  D.  122. 

33.  When  deemed  trustee  for  client 
—  Where  attorney  for  two  plaintiffs  in  exe> 
cution  purchases  land  sold  under  exeention  at 
price  less  than  amount  of  claim,  for  benefit  of 
one  of  the  plaintiffii,and  takesdeed  inhisname^ 
without  consent  of  other  plaintiff,  purchase 
will  be  deemed  to  have  been  made  in  trust  for 
both  plaintiffs.   Uiaenriny  v.  Black,  90  D,  Z22. 

Attorney  employed  to  sustain  title  to  land 
cannot  purchase  for  himself  any  outotanding 
or  opposing  titie^  either  before  or  after 
cause  is  ended,  or  during  continnanoe  or 
after  termination  of  relation  of  attorney  and 
i  client^  whether  during  time  eUent  holda  te 


Declaration  which  alleges  that  attorney 
retained  in  consideration  of  certain  fees  and 
rewards  to  be  paid  him  should  state  time 
at  which  such  payment  should  be  made,  as 
in  al)s«noe  of  agreement  to  oontrary  attomev 
is  always  entitied  to  his  retainer  fee  in  ad- 
vance. Payment  of  such  fee  should  be 
alleged  as  positively  as  performance  of  any 
ether  condition  precedent.     lb. 

In  action  against  attorney  for  negligence 
iu  failing  to  move  for  judgment  for  return  of 
property  when  plaintiff  in  replevin  has  been 
nonsuited,  attorney  cannot  show  that  plain- 
tiff in  replevin  was  real  owner  of  property. , 
SmaUwood  v.  Notion,  37  D.  39. 

Champerty  is  no  defense  to  action  against 
attorney  for  negligence  and  want  of  akilL 
Goodman  ▼.  Walker,  68  D.  134. 

Receipt  by  client  from  attorney  of  part  of 
proceeds  of  collection  is  not  ratification  of  his 
acte  in  collection,  so  as  to  become  accord  and 
satisfaction,  or  an  estoppel  a^inst  dient  to 
sue  for  attorney's  negligence  m  the  matter. 
IK 

Receipt  by  attorney  for  note  received  for 
collection  is  admissible  in  evidence  to  show 
relation  of  attorney  and  client,  in  action 
against  attorney  for  negligence  in  collecting 
note.     IK 

Record  of  case  conducted  bv  one  attorney 
in  name  of  another  is  admissible  in  evidence 
against  first  to  show  final  determination  of 
case.    Ih, 

Measure  of  damages  in  action  against  at- 
torney for  neglect  to  sue  upon  note  given 
him  for  collection  is  sum  that  might  have 
been  reoovered  of  maker  if  snit  had  been 
oommenced  and  prosecuted  to  judgment. 
Ooat  V.  LMngaUm,  87  D.  486. 

Attorney  failing  to  collect  debt  through 
negligence  is  not  necessarily  liable  to  amount 
of  dsM^  hot  only  to  loas  actually  snsteined. 
lb. 

Extent  of  damage  resulting  from  attor- 
ney's negligence  must  be  afiArmativel^ 
shown;  as  in  case  where  amount  of  note  is 
alleged  to  have  been  lost  by  his  negligence, 
it  must  be  shown  that  it  is  subsisting  debt 
affainst  maker,  and  also  tiiat  he  was  solvent. 
Unless  latter  fact  be  shown,  attorney  is  lia- 
ble only  for  nominal  damages;  and  under  no 
circumstances  would  he  to  liable  for  more 
than  actual  damage  that  client  haa  susteined 
by  reason  of  negligence.  PtnmngUmy,  Yell, 
62  D.  262. 

80.  Dealings  between  attorney  and 
client,  generally.  —  Rule  applicable  to 
transactions  between  attorney  and  client  is, 
that  attorney  who  bargains  with  client  in 
matter  of  advantage  to  himself  is  bound  to 
show  that  transaction  is  fair  and  equitable, 
and  that  client  was  fully  informed  of  his 
righte  and  intoresto  in  subject-matter  of 
transaction,  and  nature  and  effect  of  trans- 
action itself,  and  was  so  placed  as  to  be  able 
to  deal  with  attorney  at  arms-length.    Kit- 


ATTORNEY  AND  CLIENT,  n,  HI. 


465 


V«r  ladmm.  fto  Notei  In  Amerloan  Declnlons  »nd  American  ReporU*  ■«•  pp.  5"26S* 


himaelf  or  after  lio  hat  oooFeyed  his  Inter- 
asty  and  any  snch  pnrchaaa  will  innre  to 
benefit  of  Yaa  client,  or  the  latter's  Tendee, 
and  will  follow  title  into  handa  of  whomso- 
ever may  take  the  land,  and  client  or  his 
vendee  may  recover  same  on  payment  or 
tender  of  amoant  of  purchase- money,  with 
interest.     Henrv  v.  Raiman^  64  D.  703. 

34.  Clients'^  remedy  by  action  for 
money  ooUeoted.  —  Attorney,  in  absence 
of  fraud  or  negligence,  is  not  liable  for  fail- 
ure to  tnm  over  money  collected  to  his  client 
until  demanded  so  to  do.  KrauM  v.  Dor- 
ranee^  51  D.  496;  Black  v.  /TerscA,  81  D. 
362;  RclbertB  v.  Armstrong,  89  D.  624. 

Client  has  no  right  to  interest  on  funds 
collected  by  attorney,  who  was  sabsequently 
garnished,  unless  previous  demand  has  been 
made  upon  him.    Uunn  v.  HoweUt  73  D.  484. 

Statute  of  limitations  will  not  bar  claim 
against  attorney  for  money  collected  by  him, 
unless  there  was  a  demand  and  refusal  to 
pay  it  over;  bat  presumption  of  payment  or 
release  arising  from  lapsd  of  time  will,  when 

Sroperly  relied  on,  by  analogy  to  the  statute, 
efeat  the  action,  where,  under  different 
circumstances,  statute  would  apply,  unless 
facts  should  be  such  as  to  repel  presumption. 
RoberU  v.  Armttrong,  89  D.  624. 

Where  attorney  deposits  client's  moneys 
in  solvent  bank,  in  his  own  name,  in  separate 
account,  but  with  no  indication  of  trust,  he 
is  liable  for  loss  by  subsequent  insolvency 
of  bank,  notwithstanding  he  was  prevented 
from  transmitting  the  moneys  by  garnish- 
ment proceedings  against  him.  NaUner  ▼. 
Dolan,  58  R.  61. 

85.  or  for  damages.  —  To  subject 

attorney  to  action  by  client,  two  things  are 
necessary  to  be  shown:  gross  or  unreasonable 
neglect  or  ignorance,  and  consequent  loss  to 
client     FUeh  v.  8ooU,  34  D.  86. 

Attorney  employed  to  collect  claim,  who 
after  ooUecttng  it  converts  proceeds  thereof 
to  his  own  use,  is  liable  to  ue  arrested  and 
held  to  bail  in  a  civil  action.  CoUon  v. 
Sharptitdn,  80  D.  774. 

Attorney  is  merely  agent  of  his  client,  and 
title  to  property  which  he  collects  is  in  client, 
and  not  in  him.  He  is,  therefore,  liable  to 
action  of  trover  for  conversion  of  that  prop- 
erty, with  all  legal  consequences  of  such  an 
action,  among  which  is  an  execution  against 
the  body.     lb. 

86.  Substitution  or  change  of  attor- 
neys. —  Attorney  once  admitted  to  repre- 
sent party  cannot  be  discharged  unless  with 
consent  of  court,  until  suit  is  ended.  While 
his  name  continues  on  record,  adverse  party 
has  right  to  treat  him  as  authorized  attorney, 
and  service  of  notice  on  him  is  as  valid  as  if 
served  on  party  himself.  Walton  v.  Sugg;  93 
D.  580. 

nL    COMPENSATIOIf  OF  AtTORNBTS. 

37.     Compensation,  generally.  —  A 


client  engaging  a  Uw  firm  spoil  eonditioDa] 
fee  cannot  set  up  as  defense,  to  action  by 
them,  that  one  off  them  never  took  part  in 
trial  of  case.  Business  intmsted  to  two  pro- 
fessional men,  associated  as  partners,  may 
be  attended  to  by  either  of  them.  Sinum  v. 
Brashear,  41  D.  321. 

Where  parties  take  npon  themselves  de- 
fense of  sniti  after  notifving  real  defendant 
of  pendencnr  of  aotiont  uiey  must  pay  their 
attorney's  fees.    Oaine$  t.  Poor,  79  D.  669. 

Contract  of  attorney  to  oarry  on  or  defend 
suit  IM  entire  contract^  and  period  of  limita- 
tion runs  only  from  temunation  ef  snitb 
Eliot  T.  Lauton,  83  D.  683. 

Attorney,  under  general  employment,  oan 
enforce  no  claim  for  services  until  final  tei^ 
mination  of  suit,  unless  relation  of  attorney 
and  client  changes  before  that  time.     76. 

Statute  of  limitations  does  not  begin  to 
run  against  any  part  of  claim  of  attorney  for 
services  rendered  and  money  paid  in  con- 
ducting suit  to  its  termination,  under  gen- 
eral employment,  until  final  entry  of  judg- 
ment therein,  miless  attorney  withdraws 
from  suit  before  its  final  termination,  on  ao- 
count  of  client's  failure  to  supply  reasonable 
funds,  or  for  other  good  cause;  in  which  case 
present  right  to  enforce  his  claim  for  past 
services  would  arise,  and  from  time  of  snch 
withdrawal  statute  would  oommence  to  run. 
lb. 

Attorney  cannot  recover  fee  from  another 
interested  party  to  same  suit  who  has  not 
employed  him,  no  matter  how  valuable  his 
services  may  have  proved  to  that  party. 
RoseHiu  ▼.  Dehchaiae,  52  D.  597. 

There  is  no  custom  in  Maine  to  charge  re- 
taining fees  in  contested  eases,  so  general  as 
to  warrant  recovery  therefor  over  and  above 
ordinary  charges  covering  all  services  ren- 
dered.   McLellan  ▼.  Havford,  89  R.  843. 

88.  for  defending  poor  crimi- 
nals.*—  In  the  absence  of  statutory  regula- 
tion, attorney  assigned  by  court  to  defend 
pauper  criminal  has  no  claim  upon  pnblio 
for  fees  or  expenses.  ITayne  County  v.  Wal* 
ler,  35  R.  636;  Caae  ▼.  Board  qf  Com,,  96  D. 
190;  Dismukes  v.  Supervisors,  38  R.  339. 

Legislature  has  no  power  to  confer  author- 
ity on  courts  to  appoint  counsel  to  defend 
indigent  persons  charged  with  crime,  and  at 
same  time  require  that  services  of  counsel 
shall  be  rendered  in  such  cases  without  com- 
pensation.    Dane  County  v.  Smithy  80  D.  754. 

89.  How  compensation  is  appor- 
tioned. —  Compensation  of  an  attorney  in 
case  of  his  death  before  determination  of 
suits  may  be  apportioned  in  such  proportion 
as  services  actually  rendered  bear  to  those 
contracted  for.    Clendinen  v.  Black,  23  D.  149. 

40.  How  lost  or  forfeited.  —  Attorney, 
after  having  obtained  final  judgment,  who 
tries  fraudulently  to  prevent  collection  of 

*  See  note  as  to  right  to  compensation  in  such 
cases,  85  B.  640,  64L 
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•Keoatum^  Tiolates  bis  duty,  lo  m  to  deprive 
Um  of  hiB  *olaim  for  aervioes  bt  proenriDg 
•noh  Judgment  and  ezeontioa.  BradeU  t. 
JToriMLlOD.  179. 

I^  after  having  frandnlently  defeated  ool- 
ketuni  of  execution  obtained  by  bim,  witb- 
oat  f^YUkg  any  informatuiii  of  tbis  fact  to 
creditor  be  be  reqneeted  to  brinff  suit  agatnat 
sheriff  for  recovery  of  debt^  wbicb,  by  rea- 
son of  his  enlpable  apt,  U  defeated,  hs  ean 
reooTsr  aothing  for  his  sarrioes  in  snob  soit. 

Champerty  and  maintenance  being  offenses 
both  at  common  law  and  by  statute^  eon- 
tracts  of  that  character  made  by  oonnsel  will 
not  be  enforoed  in  equity,  either  in  his  be- 
half or  in  that  of  his  assignee;  so^  even 
thongh  they  were  not  void  at  law.  Btut  v. 
Lame,  14  D.  172. 

But  oonnsel  does  not  forfeit  his  right  to 
fall  compensation  for  services  by  entering 
into  obampertons  contract;  and  where,  from 
his  client^  insolvency,  a  suit  at  law  would 
be  fmitless,  equity  will  take  jurisdiction, 
and  deoree  compensation  out  of  property  re- 
oovored.    Ih, 

Attorney  is  not  entitled  to  compensation 
when  he  does  not  offer  to  his  client  all  the 
money  he  is  bound  to  pay  him  within  a  rea- 
sonable time.    FHsher  v.  Knoas,  63  D.  603. 

Plaintiff  a  solicitor,  undertook  prosecution 
of  suit  in  obanoery,  without  a  stipulated 
price  or  time  of  jpaymeut>  but,  during  pro- 
gress of  suitk  withdrew  in  consequence  of 
being  refused  advance  of  monev  in  part  eom- 
pensation  for  services  rendered  in  suit  Suit 
was  prosecuted  to  successful  termination  by 
another  solicitor,  and  land,  which  was  sub- 
ject-matter, was  sold  by  oomplainants  therein 
to  third  person.  Held,  that  plaintiff  was  not 
entitled  to  be  decreed  payment  of  reasonable 
sum  out  of  i|urohase-money,  as  compensation 
for  his  services,  lien  as  solicitor  not  having 
attached.    Stewart  v.  Flowere,  7  R.  707. 

When  client  employs  counsel  with  whom 
attorney  cannot  cordially  co-operate,  attor- 
ney may  withdraw  from  suit,  and  recover 
for  his  services  already  rendered.  Tenney 
T.  Berger,  46  R.  203. 

41.  Special  ag^ements  for  eompen- 
•ation.  — Agreement  between  attorney  and 
client  for  attorney's  compensation  for  ser- 
vices rendered  and  to  be  renderd  will  be 
jealously  scrutinised,  and  will  not  be  sup- 
ported without  clear  proof  on  part  of  attor- 
ney that  it  is  fair  and  reasonable.  Dickiiuion 
▼.  Bradford,  31  R.  23. 

Agreement  between  attorney  and  client, 
while  relation  continues,  by  which  former 
secures  giit  or  larger  compensation  than  was 
stipulatM  for  when  he  undertook  the  busi- 
ness, is  invalid,  and  its  enforcement  will  be 
restrained.     LeccUt  v.  Sallee,  29  D.  249. 

Conditional  obligation  to  pay  attorney 
extra  fee  in  case  of  success  in  action  in  which 
obligor  is  not  a  party  is  given  upon  valid 


and  snffieie&t  oonsideration,  if  snch  obUgor 
is  party  to  other  suits  in  whieh  same  ^ne^ 
tion  is  involved.    Cfoy  v.  BaUcnd,  41 D.  ISiL 

Cotttraet  of  attorney  for  services  as  sneh 
before  department  of  government  or  legisla- 
tive body  is  valid,  but  for  lobby  services  is 
void;  and  where  it  is  for  both,  entire  ood- 
traet  is  vitiated.  McBraineM  r.  Chandler,  Zl 
B.2ia. 

Agreement  by  wfaioh  defendant  in  attabh> 
ment  assigns  to  his  attorney  property  at- 
tached, in  oonsideration  of  his  services  in  the 
suit,  and  in  prosecuting  contemplated  action 
for  damages  on  account  of  attachment,  stipu- 
lating for  his  own  diligence  in  attachment 
suit^  and  giving  attorney  entire  management 
and  control,  is  not  void  for  ehamperty  or 
maintenance.     Wart  v.  Rwaell,  45  R.  82. 

42.  Agreements  for  oontingentfeoi  — 
In  ease  of  a  special  contract  for  legal  services 
for  peroentaffs  of  recovery,  where  servioes 
are  wrongfully  prevented  by  client,  and 
where  attorney  nolds  himself  continually 
ready  to  serve,  he  mav  claim  whole  compen- 
sation affreed  on,  subject  to  such  abatement 
as  would,  in  natural  course  of  things,  have 
been  incurred  by  him  if  services  had  been 
continued.    Brodk  v.  WaOiwt,  34  R.  49. 

Attorney  made  special  contract  with  client 
to  prosecute  suit  m  equity  for  certain  fee, 
and  further  fee  contingent  on  success.  Cli- 
ent afterward  dismissal  suit  without  attor- 
ney's consent.  Held,  that  attorney  was  not 
entitled,  as  matter  of  law,  to  recover  whole 
contingent  fee;  but  that  he  might  recover, 
either  on  spedal  count  or  quaiUitm  memii, 
reasonable  value  of  his  services.  PUsUy  v. 
Andeireon,  23  R.  613. 

A^eement  by  attomejr  to  procure,  for 
contmgent  foe,  the  quashing  of  a  criminal 
prosecution  is  void.  Ormerad  v.  DeamuiM, 
46  R.  391. 

Contract  by  attorney  to  render  servioes  for 
fee  contingent  upon  sucoess  in  cause  is  valid 
and  enforMtable,  although  it  was  understood 
that  attorney  would  be,  aiid  he  was,  a  wit- 
ness for  his  client  upon  the  triaL  Perry  v. 
Diekm,  61  R.  18U 

Contract  by  which  attorney  depends  on 
contingency  ii  success  for  payment  for  all 
services,  and  client  agrees  to  rnmuh  evidence 
and  pay  all  actual  coots,  and  that  attorney 
shall  be  entitled  to  large  and  liberal  fees,  not 
to  exceed  fifty  per  cent  of  amount  collected, 
is  not  champertous  nor  void  for  mainte- 
nance.   BlaxsdeU  v.  Ahem,  69  R.  99. 

48. or  share  in  subject-matter 

of  litigation.  —  Contract  between  attorney 
and  client  that  former  is  to  have  half  amount 
of  judgment  for  collecting  it  is  not  within 
law  against  champerty  if  made  after  final 
judgment.    Floffd  v.  Goodwin,  29  D.  130. 

Contract  between  attomev  and  client  that 
attorney  shall  prosecute  cutim  at  his  own 
cost,  for  share  of  recovery,  is  champertous 
and  iUegaL    Maiim  v.  CUarht  6  R.  686^ 
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Althoai^h  champertoas  oontnoto  srt  Toid,    which  he  ii  inttramental  in  obtaining,  and 


yet  at  it  18  ewential  element  of  inch  contract 
that  attorney  ia  to  contribute  to  expenses  of 
the  liti^tion,  an  agreement  merely  that  at- 
torney IS  to  receive,  as  compensation  for  hia 
services,  a  portion  of  snbject-matter  of  \r^ 
gation  IS  not  champertous.  Duke  v.  Har- 
per, 27  R.  314.  Contra^  see  StanUm  ▼. 
Haekki,  29  R.  612. 

Attorney  was  employed  to  bring  action, 
client  agreeing  to  give  or  allow  and  pay  him 
first  fifty  dol£tfs  collected  by  him  therein. 
Heid,  not  ohampertons.  8ooU  v.  Harmon^ 
12  R.  685. 

Attorney,  as  distinguished  from  an  ad- 
vocate, may  lawfully  contract  for  certain 
percentage  of  sam  to  be  recovered,  as  remn- 
neration  for  his  services.  Sehomp  v.  Sehenekf 
29  R  219.  • 

Attorney  who  is  by  agreement  to  receive 
certain  per  cent  of  recovery  is  not  necessary 
party  plaintiff,  and  need  not  be  joined  as 
saoh.  MeDonaid  v.  ducaOD  etc  R,  B.  Co,,  96 
D.  114. 

Where  attorney  brought  action  of  tort  for 
personal  injuries,  upon  aip^ement  that  he 
was  to  have  one  third  of  recovery  for  his 
compensation,  and  client  settled  with  de- 
fendant before  trial,  without  regard  to  agree- 
ment»  and  dismissed  suit,  —  held,  that  court 
might  not  order  him  to  pay  one  third  of 
amount  realiaed  to  attorney  on  pain  of 
having  the  cause  restored  and  tried.  Lamoni 
V.  Washhigion  tie.  JL  B.  Co.,  47  R.  268. 
&  P.,  MiUer  v.  NetoeO,  47  R.  833;  CougUin 
V.  N,  T,  a  4*  H.  R.  R.  R,  Co.,  27  R.  76. 

44.  Attorney's  lion.  ~  1.  Oenerally,*— 
Attorney  has  lien  upon  judgment  and  ezecn- 
tion  of  ms  dient,  as  against  debtor,  with  no- 
tice, for  his  services  and  disbursements  in 
progress  of  suit,  which  courts  of  law  and 
equity  will  protect,  subject  to  equitable 
rights  of  others.  Andrewe  v.  Moree,  31  D. 
752. 

Costs  included  fai  judgment  are  only  ac- 
cessory, and  are  discharged  if  principal  debt 
is  discharged;  so  held  as  between  parties, 
not  against  attorney.  Olark  v.  RowUng,  63 
D.  290. 

Attorney's  lien  upon  client's  judgment  is 
interest  to  same  extent  as  if  creditor  had  as- 
signed it  to  him  as  collateral  security  for  his 
fees  and  disbursements,  and  he  has  such  in- 
terest in  all  legal  incidents  which  attach  to 
ik     Hobeim  v.  Watem,  66  D.  632. 

Assignment  by  judgment  creditor  of  judg- 
ment to  attorney  merges  any  statute  lien  for 
costs  which  attorney  may  have  had  thereon. 
Dodd  V.  BroU,  66  D.  641.  ^ 

Attorney  cannot  maintain  claim  upon  fund 
in  court  against  mortgagee  or  judgment  cred- 
itor, even  though  su<m  mortgagee  or  creditor 
be  his  own  client.  Attorney  has  no  title  to 
judgment  which  he  secures,  or  to  mortgage 

*  Lien  foi  compensation  and  costs,  see  note,  81 


not  being  an  owner,  he  cannot  claim  as  dis- 
tributee.    Dfihoi$*a  AffpeoU,  80  D.  478. 

Attorney  at  law  has  no  lien  for  his  compen- 
sation upon  real  estate  recovered  by  him  for 
client  in  ejectment,  or  any  other  action, 
either  at  law  or  in  equity.  Hwnmphref  ▼. 
Brouming,  95  D.  446. 

Attorney  in  some  states  has  Hen,  for  his 
taxable  costs  allowed  by  statute,  upon  judg- 
ment recovered  for  his  client,  but  he  has  no 
such  lieu  for  his  fees.  A;  Fareffthe  ▼.  Bep^ 
eridge,  4  R.  612. 

The  lien  extends  only  to  such  fees  and  dis- 
bursements as  are  taxed  and  included  in  exe- 
cution.    Neiobert  v.  CutminghaTn,  79  D.  612. 

Attorney  has  lien  for  his  fees  upon  monej 
or  papers  of  his  client  while  they  are  in  his 
hands;  but  possession  is  as  indispensable  to 
his  lien  as  it  is  to  lien  of  ordinary  bailee  ov 
factor.    DubM§  Appeal,  80  D.  478. 

Law  does  not  encourage  secret  liens,  sodi 
as  attorneys'  liens  would  be.  Neither  a  me- 
chanic's lien  nor  equitable  lien  of  vendor  d 
land  for  purchase  price  is  favored  in  law. 
Bumphrep  ▼.  Brcwmng,  95  D.  446. 

Lien  of  attorney  upon  judgment  recovered 
by  him  is  governed  by  law  of  state  where 
judgment  was  recovered  and  lien  attached, 
and  not  by  law  of  state  where  judgment  is 
sought  to  be  collected.  CUkefuT  HaL  Bank 
V.  Cuhfer,  20  R.  184. 

Attorney's  lien  on  Judgment  does  not  au« 
thoriie  him  to  bring  suit  thereon  in  client's 
name  without  authority.  HeirUm  v.  Champ- 
fin,  84  R.  722. 

Lien  of  attorney  is  superior  to  attachment 
by  trustee  process.  Weed  ▼.  BatUelle,  48  R. 
821. 

2.  When,  and  upon  what  U  aUaehee,  —  At- 
tomev's  lien  will  attach  to  iudgmeut  ob- 
tainea  upon  bond  given  by  judgment  debtor 
for  release  from  arrest  on  execution.  Ifoih 
e<m  V.  Watatm,  56  D.  632. 

And  in  a  suit  upon  the  bond  attorney  may 
use  obligee's  name.     lb. 

Lien  upon  jud^ent  in  favor  of  client  does 
not  accrue  until  judgment  is  entered.     lb. 

Where  judgment  in  replevin  is  rendered 
for  defendant,  attorney  has  lien  on  execution 
issued  thereon,  and  to  extent  of  lien  ii  to  be 
regarded  as  equitable  assignee,  and  as  such 
entitled  to  protection  of  law  in  enforcement 
of  his  claims.  To  that  extent,  his  rights  of 
action  are  co-extensive  with  those  of  client. 
Newbert  v.  Cmnmingham,  79  D.  612. 

Such  lien  does  not  attach  in  suit  until 
rendition  of  judgment  therein,  but  when 
indgment  has  been  obtained,  an  execution 
issued,  and  lien  has  attached  thereto,  it  ex* 
tends  to  suits  arising  from  and  incidental  to 
enforcement  of  judgment.     /6. 

3.  NeoeeeUy  ^f  nioHice  to  debtor,  ^  Attorney 
has  no  lien  upon  judgment  for  his  costs, 
without  notice  of  his  claim  therefor  to  the 
judgment  debtor.     Dodd  v.  BroU.  66  D  541. 
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Where  judgment  is  recovered  for  oosts 
only,  jud^ent  debtor  is  bonnd  to  take 
notice  of  hen  of  attorney  of  jnd^ent  credi- 
tor thereon,  and  oannot  satisfy  jadgment  by 
-payment  to  any  one  bnt  attorney.  Other- 
wise where  judgment  is  for  damages  and 
costs.  If  attorney  claims  compenBation  be- 
yond taxed  costs,  under  agreement  with  his 
client^  express  or  implied,  his  lien  for  such 
compensation  can  be  protected  against  pay- 
ment to  client  only  by  notice  to  judgment 
debtor.    MarshaU  ▼.  Meech,  10  R.  572. 

Attorney,  not  having  given  notice  of  his 
lien  for  oosts,  oannot  object  that  assiffument 
of  judgment  against  his  client  taken  mr  pur- 
pose of  set-off  is  in  fraud  of  his  lien.  People 
V.  Otmnum  Pleas,  28  D.  495. 

Attorney  is  not  bound  to  give  notice  of 
his  intention  to  rely  on  bis  lien,  in  order  to 
make  it  available  against  a  release  by  the 
creditor.  Netoberi  v.  Cunningham,  79  D.  612; 
Hobwm  T.  WaUon,  66  D.  632. 

45.  How  affected  by  acts  of  the 
client.  —  I.  In  general  —  Attorney  has  lien 
on  judgment  or  decree  obtained  by  him  for 
client  to  extent  of  his  fees,  or  compensation 
for  services  which  is  superior  to  equitable 
set-off  afterwards  acquired  by  defendant. 
Warjield  v.  Campbell,  82  D.  724;  PueU  v. 
Beard,  44  R.  280. 

If  plaintiff  assign  his  interest  in  judgment 
before  it  is  entered,  assignee  holds  free  from 
attorney's  lien.  Potierv,  Mayo,  14  D.  211; 
KusCerer  v.  City  qf  Beaver  Dam,  43  K.  725. 

Where  statute  authorises  attorney's  fee 
proportioned  to  amount  of  recovery,  debtor 
may  not  defeat  his  recovery  to  that  amount 
by  paying  large  portion  of  debt  just  before 
judgment.     Hand  v.  PluUips,  53  R.  824. 

Creditor  eannot  discharge  bond  given  him 
under  statute  for  release  of  his  judgment 
debtor  so  as  to  divest  attorney's  lien  thereon. 
Hobion  T.  Watson,  56  D.  632. 

Attorney  as  equitable  assignee  has  right 
to  enforce  replevin  bond  to  extent  of  hia  lien, 
and  this  right  assignee  in  bond  cannot  de- 
feat   Newbert  v.  Cwmingkamj  79  D.  612. 

2.  Right  qf  aUomey  to  continue  the  litigation, 
—  Where  attorney,  having  obtained  judg- 
ment in  favor  of  client  who  had  no  other 
property,  claimed  lien  thereon  for  his  fees 
ana  disbursemente,  and  save  notice  of  such 
claim  to  creditor  and  debtor,  and  subse- 
quently latter  paid  judgment,  regardless  of 
attorney's  claim,  latter  may,  notwithstand- 
ing such  payment,  -proceed  with  execution 
against  debtor  to  extent  of  fees  and  disburse- 
ments.   Andrews  v.  Morse,  31  D.  752. 

Where  in  trover  plaintiff  and  defendant 
frandulently  settle  with  notice  of  lien  of 
attorney  for  plaintiff  for  his  fee,  such  attor- 
ney has  right  to  prosecute  suit  against^  de- 
fendant to  recover  amount  of  fee,  provided 
Slaintiff  is  entitled  to  recover  anything  from 
efendant  upon  triaL  defies  t.  Morgan,  99 
D.  45& 


Parties  to  action  in  which  defendant  had 
been  defaulted  and  case  continued  made  a 
settlement.  Held,  that  plaintiff 's  attorneys 
were  not  entitled  to  have  judgment  rendered 
in  favor  of  plaintiff  against  defendant  to  se- 
oQfe  lien  for  counsel  fees.  Hooper  v.  WeldL 
5  R.  267. 

Officer  is  liable  for  teking  replevin  bond 
with  insufficient  sureties,  where  execution 
issued  against  them  cannot  be  satisfied  by 
reason  of  their  insolvency.  The  attorney 
has  ri^ht  to  enforce  such  liability  by  an 
action  m  name  of  defendant  in  replevin  suit, 
to  whom  bond  was  made,  and  his  dischar^ 
of  officer  oannot  defeat  attorney's  right  to  re- 
cover.    Newbert  v.  Cunningham,  79  D.  612. 

Right  of  action  against  sheriff  for  teking 
insufficient  sureties  in  replevin  does  not  ao- 
crue  un^il  after  lien  of  attorney  has  become 
perfected  by  rendition  of  jud^rment  in  re- 
plevin suit,  and  stetute  of  limitetions  in 
such  case  does  not  begin  to  run  till  them. 
lb. 

46.  Becovery  of  compensation  bw 
actioxL  —  Attorney  was  retained  for  ad- 
ministrators in  proceedinsa  on  their  final 
accounting.  In  action  by  him  against  them 
for  fees  and  disbursements,  — Md,  1.  That 
stetute  of  limitetions  did  not  begin  to  ran 
until  termination  of  prooeedings  for  which 
he  was  employed;  and  2.  Tha£  they  were 
jointly  and  personably  liable.  MygaU  t. 
Wikox,  6  R.  90. 

Client  wrote  to  attorney  to  brin^  suit  for 
divorce  at  once,  so  that  his  wife  might  have 
time  to  think  of  the  matter,  and  perhape 
consent  to  quiet  separation  without  public 
scandal.  He  also  orally  instructed  mm  to 
withdraw  suit  if  jury  trial  could  not  be 
avoided.  Held,  that,  in  action  by  attorney 
for  services  in  that  suit,  evidence  of  those 
instructions  was  proper.  8nom  v.  QmULf  43 
R.  604. 

IV.    Privilbqbd  ColOnTHIOATIONa. 

47.  Gheneral  rules. — Confidential  oom* 
munications  between  attorney  and  client 
are  not  to  be  revealed  in  any  action  or  pro- 
ceeding between  others,  even  after  relation 
of  attorney  and  client  has  ceased.  HatUm 
V.  Robkistm,  25  D.  415;  Chases  Case,  17  D. 
277;  Foster  v.  HaO,  22  D.  400. 

Rule  of  privilege  ought  to  be  strictly  con- 
strued havmg  tendency  to  prevent  full  dis- 
closure of  truth.     Fost^  V.  Hall,  22  D.  400. 

Privilege  is  confined  to  oommunicatioos 
to  members  of  legal  profession,  to  interpre- 
ters necessary  to  facilitete  communication 
between  attorney  and  client,  and  to  clerks. 
lb.;  Hatton  v.  Rdnnson,  25  D.  415;  Jackmm 
V.  French,  20  D.  699. 

Person  consulted  must  be  of  profession  of 
law,  and  it  u  not  enough  that  party  making 
communicationsthinks  neis.  Fosters,  Hall, 
22  D.  400. 

He  must  be  oonsulted  er  employed  in  (ar- 
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ticalar  bosiness  to  whicli  coramuaication  re- 
latea.     Ih. 

48.  Privilege  that  of  client,  not  of 
attorney.  —  Attorneys,  counselors,  and  so* 
licitors  are  not  permitted  to  divulge,  with- 
out assent  of  their  clients,  communications 
made  to  them  in  reference  to  their  profes- 
sional employment.  McLeUan  v.  Lotififelloto, 
M  D.  599;  BeUzIioover  v.  Blaclstock,  27  D. 
330;  Coreitey  y.  TannaJdlU  37  D.  287. 

The  attorney  c^innot  testify  if  objection  is 
maile,  even  though  he  received  no  retainer 
in  the  case.     Crisler  v.  Oarland,  49  D.  49. 

Common  attorney  of  two  or  more  parties, 
adverse  in  interest,  cannot  testify  in  suit 
between  one  of  them  and  tliird  person,  to 
communications  made  between  them  in  his 
presence,  before  suit,  while  he  was  acting  as 
such  attorney  in  respect  to  matter  in  ques- 
tion.    Boot  V.  WrigJU,  38  R.  495. 

This  rule  will  not  be  so  enforced  aa  to 
allow  client  to  take  advantage  of  it  to  pre- 
judice of  attorney,  or  so  as  to  deprive  lat- 
ter from  obtaining  or  defending  his  rights. 
MUdteU  y.  Broniberger,  90  D.  550. 

Even  then,  however,  he  should  not  disclose 
more  than  is  necessary  for  his  protection.  Ih. 

Obligation  of  secrecy  is  client's  privilege, 
and  if  waived  by  him,  does  not  render  solici- 
tor an  incompetent  witness.  C1iaae*»  Case,  17 
D.  277;  Foster  v.  Hali,  22  D.  400;  HcUion  v. 
Bobttwon,  25  D.  415;  Paaamort  v.  PoMmore, 
46  R.  62. 

49.  What  commnnications  are  priv- 
ILeg^ed.* — A  client's  secrets  which  counsel 
is  bound  to  keep  are  communications  and 
instructions  of  cbent  relative  to  management 
or  defense  of  bis  cause.  Biggs  ▼.  Denniaton, 
2  D.  145. 

The  restriction  b  not  confined  to  facts 
disclosed  in  relation  to  suits  actually  pend- 
ing, but  extends  to  all  cases  in  which  the 
eounsel  or  attorney  is  applied  to  in  the  line 
of  his  profession,  whether  such  facts  were 
communicated  with  an  injunction  of  secrecy, 
or  for  the  purpose  of  asking  advice,  or  other- 
wise. Parker  v.  Carter,  6  D.  513;  Foster  v. 
Haa,  22  D.  400;  Beltshoover  v.  Blackstock,  27 
D.  330;  Bank  rf  Otka  v.  Mersereau,  49  D. 
189;  McLeUan  ▼.  Longfellow,  54  D.  599. 
See,  to  the  oontrmiy.  Whiting  ▼.  Baamty,  86 
D.  385. 

Privilege  extends  to  information  acquired 
from  client  either  orally  or  from  books  or 
uapers  shown  to  counsel  or  placed  in  his 
hands  as  such.  ^  Croaby  v.  Berger,  42  D.  117. 

The  communications  are  protected,  though 
made  under  no  special  injunction  of  secrecy, 
ond  though  client  do  not  understand  extent 
of  privilege.  McLeUam  ▼.  LongfeOow,  54  D. 
599. 

Attorney  employed  to  prepare  deed  should 
not  be  allowed  to  disclose  any  oommunica- 

*8ee  notes  on  privilege  of  eommmnications 
between  eomnsel  and  client,  S7  D.  298,  297;  80  &. 


tion  then  made  to  him  by  client  concern- 
ing object  and  subject-matter  of  such  deed. 
BankqfUtica  v.  Mersereau,  49  D.  189. 

Even  when  employed  to  draw  a  convey- 
ance or  mortgage,  fraudulent  as  to  creditors. 
lb. 

Attorney  cannot  be  required  to  testify 
what  was  state  of  written  instrument  when 
first  exhibited  to  him  by  client,  or  whether, 
when  he  first  saw  an  account  in  hands  of 
client,  evidence  of  settlement  was  indorsed 
on  it.     Covenfy  v.  Tannaliill,  37  D.  287. 

Or  whether  or  not  note  placed  in  his  hands 
by  client  was  indorsed  or  had  other  writing 
upon  its  back.  Dietrich  ▼.  MUdteU,  92  D. 
99. 

*  Communication  to  attorney,  under  im- 
pression that  he  had  consented  to  act  as  at- 
torney of  party,  is  privileged,  even  though 
attorney  himself  may  not  have  so  understood 
agreement;  but  communication  must  have 
been  made  to  attorney  as  such,  and  for  pur- 
pose of  obtaining  his  advice  and  opinion 
relative  to  some  legal  right  or  obligation. 
Alderman  v.  People,  69  D.  321. 

A  practicing  attorney  also  carried  on  a 
liquor  store.  R.,  one  of  his  clients,  called 
on  him  there,  and  in  presence  of  several 
others,  put  a  supposed  case  to  him,  and 
asked  him,  if  such  a  case  existed,  would 
there  be  any  liability?  The  attorney  gave 
his  opinion,  and  asked  if  case  put  was  a  cer- 
tain real  transaction,  and  R.  said  it  was. 
No  such  case  was  then  pending.  R.  paid 
no  fee,  there  was  no  general  retainer,  and 
attorney  was  never  engaged  in  real  case. 
Supposed  case  afterward  arising,  attorney 
testified  on  trial  to  interview,  and  that  he 
did  not  consider  that  R.  was  advising  with 
him  as  counsel  at  that  time.  Bekl,  im- 
proper.    Bacon  v.  FritAie,  36  R.  627. 

Whether  communication  u  privileged  is 
for  court  to  decide.  Coveney  ▼.  TannahiU, 
37  D.  287. 

60.  What  are  not.  —  Privilege  of  ooun- 
sel  does  not  extend  to  information  acquired 
from  persons  other  than  his  client,  though 
obtained  while  actinff  as  counsel.  Crot^  v. 
Bager,  42  D.  117.  S.  P.,  Stoneyv,  McNeil, 
18  D.  666;  Hunter  v.  Watwn,  73  D.  543; 
Gallagher  v.  Williamaon,  83  D.  114. 

Attorney  witnessing  a  deed,  or  signing  of 
an  answer,  or  any  other  fact,  may  be  re- 
quired to  testify  concerning  same.  Coveneu 
V.  TannaJUU,  37  D.  287. 

Rule  i^  that  attorney  called  by  client  to 
witness  business  transaction  between  latter 
and  third  person  is  not  privileged  from  tes- 
tifying to  what  he  there  saw.    Bk 

But  he  will  not,  because  of  hit  being  a 
subscribing  witness,  be  allowed  to  disclose 
communications  made  to  him  by  clients 
respecting  subject  or  object  of  conveyance. 
Bank  qf  uUca  v.  Meraereau,  49  D.  189. 

Third  person  overhearing  confidential 
oommunication  between  attorney  and  client 
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must  testify  thereto.     J/oy  v.  MorriHt  74  D. 
650;  Jackson  v.  French,  20  D.  (599. 
Acts  and  transactions  of  client^  done  in 

Eresence  of  attorney,  mav  be  testified  to 
y    latter.      Caveney   ▼.    TannahUl,    37    D. 
287. 

Attorney  being  asked  whether  be  was 
present  when  account  stated  was  signed, 
and  when  and  where  it  was  signed,  and  who 
were  present^  cannot  properly  refuse  to  an- 
swer on  ground  that  matter  is  in  nature  of  a 
privileged  communication.     Id. 

Attorney  may  be  required  to  testify  as  to 
names  of  persons  who  intrusted  him  with 
papers,  and  purpose  for  which  they  were  so 
intrusted,  unless  they  were  received  by  hin) 
from  his  client  or  his  agent  for  purpose  of 
prosecuting  or  defending  rights  of  client. 
Rfynolds  v.  Rowley,  38  D.  233. 

Relation  of  attorney  and  client  is  not  con- 
summated without  retainer  or  fee  paid.     De 
Woi/Y.Strader,79D,Zll. 

Therefore  attorney  employed  merely  as 
scrivener  to  draw  up  deed  is  competebt  to 
testify  concerning  what  comes  to  his  knowl- 
edge in  connection  with  transaction.     lb. 

Attorney  may  testify  that  he  brought  suit 
for  certain  firm,  recovered  judgment,  col- 
lected the  money,  and  paid  it  over  to  a  per- 
son to  whom  he  was  mrected  to  pay  it,  by 
letter  and  assignment  of  one  of  the  firm. 
The  facts  are  not  privileged  communications 
from  his  dienti.  FuUon  ▼.  Afaccraclxn,  81 
D.620. 

While  attorney  and  client  are  transacting 
business,  any  statements  made  by  client  to 
others  present  at  time,  or  by  other  persons 
to  each  other,  or  to  client,  are  not  privileged, 
and  attorney  is  bound  to  disclose  them  same 
as  any  other  witness.  Oallayher  ▼.  WUUam- 
ton,  83  D.  114. 

Where  person  has  general  conversation 
with  attomev  about  question  of  law,  where 
no  retainer  is  paid,  and  there  is  nothing  to 
show  Uiat  person  sought  advice  with  any 
view  to  regulate  his  future  conduct  in  regard 
to  pending  or  expected  litigation,  his  com- 
munications are  not  privileged,  as  being 
made  between  counsel  and  client.  Tfiompaon 
y.  KUbome,  67  D.  742. 

Practice  of  giving  advice  upon  legal  sub- 
jects without  study  and  examination,  and 
without  corresponding  pay  and  distinct  re- 
tainer, is  vicious  one^  which  this  court 
strongly  disapprove  of.     lb. 

Tli£  foUowing  communiccUiona  are  not  pro- 
UcUd:  Matters  not  communicated  bv  client 
as  confidential,  but  as  facts  known  of  his  own 
knowledge.     FoUer  v.  HaU,  22  D.  400. 

Communications  made  to  attorney  by 
third  person  in  presence  of  client.  McUUm 
V.  EoUnaon,  25  D.  415. 

Communications  not  made  for  imrpose  of 
obtaining  legal  advice  or  opinion  ox  attorney, 
or  instructing  him  in  cause,  or  engaging  him 
in  eondaot  oi  professional  businesa.    li. 


Communications  made  to  attorney  « 
ployed  to  draw  mortgage,  ffratnitonsiy.  or 
merely  for  purpose  ot  satiating  attorney*! 
scruples  as  to  character  of  transaction,  and 
without  any  view  to  obtaining  his  professional 
advice  or  opinion.     lb. 

Communications  to  student  of  law  in 
attorney's  office,  b^  one  seeking  adrioe. 
though  made  under  impression  that  student 
was  an  attorney.  Bamei  v.  iTarrw,  54  D. 
734. 

Communications  to  attorney  by  one  not 
interested  in  suit,  though  communicator  bo 
nominal  party,  and  disdose  facts  in  regard 
to  suit.     Allen  v.  Harri9on,  78  D.  302. 

Communication  from  dient  to  attorney 
made  in  presence  of  the  other  party.  Whiting 
v.  Barney,  86  D.  385. 

61.  Criminal  deaisiia.  —  Privileffed  re* 
lation  of  attorney  and  client  exists  for  lawful 
purposes  only,  and  former  may  be  required 
to  disclose  criminal  design  confided  to  him 
by  latter.     Coveney  v.  TatmahUly  37  D.  287. 

Communications  made  h^  dient  to  attor- 
ney  before  commission  of  orime,  and  for  por- 
ptose  of  being  guided  or  helped  in  its  oommis- 
sion,  are  not  privileged,  altbough  attorney 
was  innocent     Orman  ▼.  State,  58  R.  66*2. 

62.  Waiver  of  privilege.  —  Client  may 
waive  privilege  protecting  from  disdosnre 
communications  made  to  his  attorney. 
McLellan  ▼.  Longfellow,  64  D.  599. 

When  privileged  communication  is  made 
by  or  affects  several  dienti,  majority  of 
them  cannot  waive  privilege  and  anthorine 
attorney  to  disclose  communication  a^ainat 
expressed  wish  of  any  one  of  such  diente, 
though  snch  dissenting  dient  is  not  a  party 
to  suit  in  which  attorney  is  called  to  tes- 
tify. Banii  qf  Utiea  r.  Menereau,  49  D. 
189. 

68.  Oompelling  attorney  to  produce 
documents,  etc.  —  Attorney  may  be  com- 
pelled to  produce  letters,  and  to  answer  re- 
specting matters  of  fact  not  communicated 
to  him  by  client.     Crosby  ▼.  Berger,  42  D. 

117. 

Subpoena  duoes  ieewn  upon  attorney  to  pre- 
duce  papers  of  dient  need  not  be  obeyed. 
Coveney  v.  TannahiU,  37  D.  287. 

Attorney  cannot  be  required  to  produce  a 
paper  nor  to  disclose  its  contents,  when  it 
was  deposited  with  him  by  bu  cUent  He 
may  be  required  to  testify  concerning  ite 
existence  and  whether  it  is  in  his  pocseasion, 
for  purpose  of  authorising^  adverse  party  te 
to  give  parol  evidence  of  ito  contents.    Hk 
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AUGTION.  brought  fai  name  of  saotionear.     Thomp§om 

y.  Kelly,  3  R.  353. 

8.  PoBtponamflntSw — Party  haTing  inter- 
est in  property  abont  to  be  sold  at  aoetioa 
has  right  to  have  it  offered  under  each  oir- 
cuinstanoes  as  afford  opportunity  for  fair 
competition  amonest  aU  who  may  be  dis- 
posed to  bay.  Doubts  about  identity  or  title 
of  property  may  prevent  prudent  men  from 
bidding,  and  are  therefore  enough  to  justify 
any  one  charged  with  duty  of  making  sale  in 
postponing  sale  until  such  doubts  maj  be 
removed  and  danger  of  sacrifice  avoided. 
Roberta  v.  Boberta,  70  D.  435. 

4.  What  deemed  a  sale  at  auction.  ^ 
If  property  be  advertised  for  sale,  and  one 
offer  a  price  by  letter  higher  than  any  other 
bidder,  and  property  is  conveyed  accordingly 
to  offer  of  letter,  property  will  be  considered 
as  sold  at  auction,  and  directions  of  testator 
to  sell  his  lauds  by  auction  will  be  held  to 
have  been  substantially  complied  with.  T^ 
ree  v.   Williams,  6  D.  663. 

6.  ConditioxiB  of  sale.  —  Advertisement 
of  public  sale  is  no  part  of  conditions  of  sale, 
unless  expressly  made  so,  object  of  it  being 
merely  to  give  notice  of  sale.  Asheom  v. 
Smith,  21  D.  437. 

Conditions  of  such  sale  are  distinct  matter 
superadded  by  auctioneer,  and  published  by 
parol  or  in  writing.     /6. 

Printed  conditions  upon  which  sale  pro- 
ceeda  cannot  be  varied  or  contradicted  by 
parol  evidence  of  verbal  statements  of  auc- 
tioneer made  at  time  of  sale,  except  for  pur- 
pose of  showing  fraud.  But  parol  evidence 
that  is  not  repugnant  to  printed  terms  of 
sale,  but  consistent  with  and  explanatory  of 
them,  b  admissible.  Where,  therefore, 
wrecks  of  vessels  lying  in  a  river  are  sold 
by  name  as  lying  at  certain  localities,  evi. 
dence  is  admissible  to  show  that  materials 
were  lying  in  river  at  localities  name<l,  and 
that  names  were  wrongly  given,  wrecks 
being  incapable  of  identitication  by  their 
names,  ana  being  masses  of  rubbish  rather 
than  specific  chattels.  ChouUau  v.  OodcUn, 
90  D.  4G2. 

As  between  seller  and  purchaser  of  goods 
sold  at  auction,  evidence  is  admissible  to 
vary  conditions  of  sale  publicly  stated. 
Milrhell  v.  Zimmerman,  58  R.  715. 

Signature  of  purchaser  to  conditions  of 
sale  made  by  auctioneer's  clerk,  as  bids  are 
publicly  announced,  is  a  sufficient  signing 
within  statute  of  frauds.  Johnson  y.  Buck, 
10  R.  243. 

Conditions  of  sale  read  before  bidding 
commenced,  but  not  annexed  to  catalogue  oo 
which  purchasers'  names  were  entered,  or 
referrea  to  therein,  cannot  be  held  to  sup- 
ply terms  of  sale  omitted  from  catalogue. 
lb. 

6.  Auctioneer's  memorandam  of  sale. 
—  1 .  Xeceasiiy.  —  Auction  sales  are  within 
the  statute  of  frauds.    Meadows  v.  Meaniows, 


rinoludes  the  powers,  duties,  and  liabilities  of 
anctioneers,  and  the  rules  governing  the  con- 
duct and  validitv  of  auction  sales,  rights  of  bid- 
ders and  purchasers,  etc,  irrespective  of  the 
causes  superinducing  the  sale,  or  whether  it  be 
voluntary  or  by  virtue  of  some  rale  of  legal  pro- 
cedure, or  order  or  decree  of  a  court] 

Agreenienti  not  to  bid  at,  see  Coktrjicts, 
10S2. 

See  also  ExxcunoN,  76-126;  Judicial 
Salb;  MoRTQAon,  05-103;  Tsuara, 
81,32. 

1.  Authority  and  powers  of  auction- 
sera. —  Authority  of  auctioneer  to  sell  real 
estate  need  not  be  in  writing.      Dotjf  v. 

Wilder,  60  D.  756. 

When  terms  of  sale  by  auction  require 
cash  payment,  auctioneer  has  no  authority 
to  receive  as  payment  check  upon  bank  in 
which  drawer  has  at  time  no  funds;  and 
▼endor  is  not  bound  by  act  of  auctioneer, 
thoush  he  omits  to  notify  vendee  that  he 
repudiates  it.  Broughion  v.  SiUoway,  19  R. 
Z\% 

One  who  assumes  to  carry  on  business  of 

gublic  warehouseman  for  purchase  of  to- 
acco  and  public  sale  thereof  at  auction  is 
bound  to  serve  public  without  discrimina- 
tion, and  may  not  select  his  bidders  nor 
reject  any  producer.  Nash  v.  Page,  44  R. 
490. 

2.  AdvertiBement  of  sale.  —  Adver- 
tising that  sale  is  to  be  without  reserve  ex- 
cludes all  interference  by  vendor  or  others 
for  him,  with  risht  of  public  to  have  property 
sold  to  highest  bidder,  and  any  arrangement 
by  him,  with  others,  result  of  which  will  be 
to  prevent  sale  under  fixed  sum,  will  oper- 
ate to  avoid  sale.  Davis  ▼.  Peixoay,  75  D. 
789. 

Where  owner  advertises  quantity  of  very 
valuable  property  to  be  sold,  and  only  offers 
articles  of  very  little  value,  this  fraud  has  no 
effect  niK>n  any  particular  sale  effected  at 
this  auction.     Farr  v.  John,  92  D.  426. 

House  fitted  only  with  cold  water  was 
-advertised  for  sale  at  auction  as  fitted  with 
**hot  and  cold  water,"  and  subject  to  ex- 
amination at  any  time  before  sale.  Mistake 
was  announced  by  auctioneer  at  opening  of 
sale.  The  property  was  sold  to  K.,  who  had 
read  advertisement,  but  had  not  examined 
house,  nor  heard  announcement  as  to  mis- 
take. He  signed  agreement  to  comply  with 
terms  of  sale,  one  of  which  was,  that  pnr- 
cha>ier  should  pay  auctioneer  two  hundred 
dollars  to  bind  bargain,  and  forfeit  that 
amount  if  he  failed  to  comply  with  terms. 
At  head  of  this  agreement  was  advertise- 
ment with  words  '*hot  and"  erased.  On 
examining  house  and  finding  no  hot-water 
fixtures,  K.  refused  to  complete  sale  or  pay 
the  two  hundred  dollars.  In  action  by 
auctioneer  for  that  sum,  —  held,  that  sale 
was  binding,  and  that  action  was  properly 
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15  D.  645;  Davis  v.  SoweU,  13  D.  398;  POse 
V.  Balch,  61  D.  248.* 

Sale  is  not  complete  until  anotioneer,  act- 
ing as  agent  of  both  parties,  enters  pur- 
chaser's name  in  his  memorandum  book,  or 
until  some  other  of  requirements  of  statute  of 
frauds  be  performed.  Pike  ▼.  Baldk,  61  D. 
248. 

Bond  for  price  of  lots  sold  by  town  tmstees 
at  auction  cannot  be  enforced,  unless  there 
be  some  memorandum  of  sale,  signed  by 
truytees  or  by  some  one  for  them;  for  contract 
must  be  mutually  binding,  if  at  alL  Thomas 
▼.  TruUeea,  13  D.  165. 

Sale  of  real  estate  at  auction  by  adminis- 
trator under  order  of  court  is  within  statute, 
and  not  enforceable,  unless  there  is  some 
memorandum  in  writing  signed  by  him. 
B<ma  ▼.  Howe,  83  D.  184. 

Auction  sale  of  mortgaged  lands  under 
power  contained  in  mortgage,  of  which  sale 
court  of  equity  had,  b^  statute,  direction  and 
control,  is  not  withm  statute  of  frauds. 
Warjield  v.  Doraey,  17  R.  562. 

Semble  that  sheriff's  sale  is  not  within 
statute,     lb. 

Agency  of  auctioneer  for  purchaser  com- 
mences with  bidding  and  terminates  at  close 
of  sale,  and  unless  name  of  purchaser  is  en- 
tered in  sale-books  at  time  of  sale,  parchaser 
is  not  bound.      Walker  v.  Herring,  8  R.  616. 

At  auction  sale  of  real  estate  property  was 
knocked  off  to  defendant.  No  memorandum 
was  signed,  but  auctioneer  went  into  his 
office,  two  hundred  yards  from  sale,  and  in 
defendant's  absence  began  to  draw  deed. 
Before  deed  was  finished  he  was  informed 
that  defendant  refused  to  complete  purchase. 
Held,  that  sale  was  invalid  under  statute  of 
frauds.     Otoaihney  v.  Ctuon,  21  K.  484. 

At  auction  sale  of  hotel  furniture  and 
stable  stock  connected  with  hotel,  at  same 
time  and  upon  same  terms  and  conditions, 
part  of  which  were  cash  on  delivery,  had  by 
plaintiff,  defendant  made  separate  purchases 
at  various  prices  and  under  different  bids,  a 
number  of  which  were  under  thirty- three  dol- 
lars, but  all  amounting  in  aggregate  to  sum 
exceeding  thirty-three  dollars.  Stable  stock 
was  taken  away  by  defendant  at  time  of  sale, 
and  afterward  paid  for  by  him.  Kemainder 
of  articles,  which  were  carpets,  were  left  in 
hotel  by  consent  of  plaintiff  and  defendant, 
and  were  subsequently  destroyed  with  hotel 
by  fire.  In  action  to  recover  amount  of 
defendant's  bids,  —  Jteld,  that  contract  of  sale 
was  an  entirety,  aud  therefore  within  stat- 
ute of  frauds,  but  that  delivery  of  stable 
stock  carried  transaction  without  operation 
of  statute.     Jenneea  v.   Wendell,  12  B.  48. 

2.  WluU  19  a  eufflcient  memorandum,  — 
Sales  at  auction  are  within  statute  of 
frauds,  but  auctioneer  is  agent  of  both  par- 

*  Keqiiisites  of  the  memorandum,  and  at  what 
time  and  by  whom  to  be  signed,  see  note,  13  D. 
IM-400. 


ties,  and  note  or  memoraadmn  made  by  hiai 
binds  both.  Davis  v.  Bobertstm,  12  D.  611; 
Meadows  t.  Meadows,  15  D.  645;  Bpiseopai 
Chwneh  v.  Wiley,  30  D.  886;  finUtk  t.  Voiles, 
30  D.  498;  O'Dtmnell  v.  Leemm,  69  D.  64; 
Dawson  v.  MiUer,  70  D.  38a 

Auctioneer  it  regarded  as  agsnt  of  both 
vendor  and  vendee  of  either  rud  or  personal 
property;  and  an  entry  made  br  him,  or  by 
his  olerk  under  his  direetion,  in  hit  sale-book 
at  time  of  sale,  eootaining  dseeription  ol 
property  sold,  names  of  seller  and  pnrchaeer, 
and  price  and  terms  of  sale,  it  a  sufficient 
memorandum  in  writing  within  intent  and 
meaning  of  statnte  of  frudt,  and  binds  both 
partite.  Doty  v.  Wilder,  60  D.  756;  Simff- 
stack  V.  Harding,  7  D.  669;  Thomas  v.  Kerr^ 
96  D.  262. 

But  this  mle  it  not  applicable  where  the 
auctioneer  is  himself  the  vendor.  BetU  v. 
Cobb,  69  D.  295. 

Auctioneer's  memorandum,  entered  in  hie 
book  at  early  as  practicable  after  sale,  from 
pencil  memorandum  on  loose  slip  of  paper, 
made  at  moment  of  sale,  it  sufficient,  and  in 
to  be  regarded  as  the  ori|maal  entry.  JSpiO' 
copal  Church  v.  Wiley,  30  D.  386. 

Auctioneer's  memorandum  must  show  on 
its  own  face,  or  in  connecticm  with  tome 
other  writing,  whole  of  contract  between 
parties,  so  that  there  shall  be  no  need  of 
resorting  to  parol  evidence  to  ascertain  terme 
of  sale  or  mtention  of  parties.  Doty  v. 
Wilder,  60  D.  756. 

Memorandum  by  auctioneer  must  show 
material  conditions  of  contract,  either  by 
itself  or  by  reference  to  some  other  paper, 
upon  sale  of  realty,  or  no  action  will  lie 
thereon,  either  at  law  or  in  equity.  O^Dosk' 
mil  V.  Leeman,  69  D.  54. 

To  satisfy  statute,  it  is  sufficient  that  terms 
of  bargain  may  be  gathered  from  two  or 
more  separate  papers,  if  signed  memorandnm 
contains  such  reference  to  other  papers  as  to 
make  latter  part  of  former,  but  connection 
between  signed  and  unsigned  papers  cannot 
be  made  by  parol  evidence  that  they  were 
intended  by  parties  to  be  read  together,  or 
of  facts  and  circumstances  from  wnich  each 
intention  may  be  inferred.  Johnson  v.  Buek^ 
10  R.  243. 

3.  What  is  insuMdenL  —  Auctioneer's  c1  erk 
is  not  anthorizea  to  make  memorandum  to 
take  case  out  of  statute.  Meadows  v.  Mead' 
ows,  15  D.  645. 

Memorandum  must  show  distinctly  article 
sold,  price  thereof,  and  name  of  purchaser. 
"The  tract  of  land  to  William  Meadows*  Jr., 
at  five  dollars  and  forty-eight  cents,"  is  in- 
sufficient,    lb. 

Entry  in  sale-book  of  auctioneer  in  after- 
noon of  same  day  sale  occurred  doee  not 
comply  with  requirements  of  that  section  of 
statute  of  frauds  which  requires  entry  to  be 
made  at  time  of  tale.  Onng  v.  Qoiftoiy^  M 
D.  299. 
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Anctioiieer  is  agent  of  both  parties  at  time 
of  sale,  but  aa  hia  authority  ceases  at  that 
time,  an  entry  by  him  in  sale-book  at  sub- 
sequent period  does  not  bind  purchaser,    lb. 

Memorandum  of  auctioneer  not  showing 
terms  of  payment  upon  sale,  except  by  stating 
"one  third  cash  down,'*  is  not  sufficient 
O^Donneil  v,  Lteman,  69  D.  54. 

Evidence  of  handbills  and  newspaper  no- 
tices of  sale  to  aid  memorandum,  where  it 
failfl  to  state  terms  of  payment,  is  inadmis- 
sible,    lb. 

.Purchaser  at  auction  sale  under  deed  of 
trust  is  not  bound  by  memorandum  of  sale 
made  by  trustee,  who  was  his  own  auctioneer 
mt  sale.     Tull  v.  Davk,  100  D.  385. 

Agent  of  vendor  of  real  estate  sold  at  auc- 
tion cannot  bind  purchaser  by  memorandum 
made  and  signed  by  him  for  vendor  alone, 
after  sale  by  auctioneer,  and  not  in  any  way 
assented  to  by  purchaser.  Bomber  v.  Savage, 
88  R.  723. 

Amement  was  entered  into  between  W. 
and  H.,  to  purchase  property  jointly  at  auc- 
tion. In  pursuance  thereof,  W.  bid  off 
proper^,  and  in  auctioneer's  memorandum 
name  of  W.  was  written  as  purchaser.  On 
following  day  partner  of  W.  added  name  of 
IL  as  purchaser  in  memorandum,  without 
direction  of  fl.,  who  refused  to  fulfill  his 
part  of  agreement.  Loss  having  occurred 
oy  resale,  in  action  by  W.  against  H.,  to 
recover  his  share  of  loss,  —  heSi,  that  agree- 
ment was  within  statute  of  frauds;  that 
memorandum  did  not  take  it  out  of  statute, 
and  that  H.  was  not  liable.  WaOoer  ▼.  Her- 
rbu,  8  R.  616. 

On  sale  at  public  auction,  terms  of  sale 
were  to  be  credit  of  nine  months  on  notes 
with  approved  security,  waiving  valuation 
•ad  appraisement  laws.  Held,  that  memo- 
randum made  by  clerk,  which  did  not  state 
snch  terms,  was  void  under  statute  of  frauds. 
N&rriM  V.  Blair,  10  R.  135. 

Trustee  offered  lands  at  aution,  being  him- 
self present  and  directing  sale,  but  employ- 
ing crier  to  receive  and  announce  bid«  and 
knock  down  property;  trustee  made  memo- 
randum of  sale  so  made,  but  it  was  not  signed 
by  anybody.  Held,  within  statute  of  frauds, 
crier  not  being  agent  acting  for  both  parties. 
AdaitM  V.  ScaUs,  25  R.  772. 

7.  Validity  of  the  sale  —  curing  de- 
fects. —  Any  act  preventing  competition 
among  bidders,  on  part  of  auctioneer  or  per- 
sons causing  sale,  vitiates  such  sale.  Farr 
▼.  ShnB,  24  D.  396. 

£hleof  numerous  articles  of  personal  prop- 
erty constitutes  but  one  entire  contract, 
though  articles  are  separately  struck  off  at 
different  prices.  Coffman  v.  I/arnpUm,  37  D. 
511. 

Mistake  by  anctioneer  in  entering  vendor's 
name  will  be  corrected  in  equity.  Pugh  v. 
Cbetaeldme,  87  D.  414. 

8«bstitatioii  of  one  name  for  another  on 


auctioneer's  list  of  purchasers  cannot  affeol 
validity  of  sale.     Orders  directing  and  oon-( 
firming  it  give  it  validity.     HalEck  v.  Guv, 
70  D.  643. 

If,  while  auctioneer  is  selling  goods  of  one 
man,  another  pi^ocures  him  to  sell  his  goods, 
without  informing  him  whose  they  are,  it  is 
a  fraud  both  on  auctioneer  and  on  bidders, 
such  as  would  entitle  him  to  whom  goods 
were  sold  to  repudiate  sale  upon  discovery 
of  fraud.     Thomas  v.  Kerr,  96  D.  262. 

8.  Owner's  right  to  bid.  —Owner  has 
no  right  to  bid  at  sale  of  his  property  at 
auction,  unless  such  right  is  publicly  re- 
served.    Baham  v.  Bach,  33  D.  661. 

Sale  at  which  owner  secretly  becomes  bid- 
der, through  auctioneer,  with  design  of  en- 
hancing price  of  property  sold,  is  fraudulent 
and  void.     lb.  . 

It  is  competent  for  seller  at  public  sale  to 
fix  minimum  price,  or  to  reserve  to  himself 
right  to  bid,  or  to  employ  another  to  bid  for 
him,  but  he  must,  to  render  sale  under  such 
circumstances  valid,  give  fair  notice  of  that 
fact,  so  that  no  one  will  be  misled  or  de- 
ceived.    Miller  V.  Baynard,  83  D.  168. 

9.  Employment  of  puffers  or  by- 
bidders.*  — Owner  s  employment  of  puffers, 
who  bid  at  auction  sale  of  his  property, 
avoids  the  fale.  Psekv.  List,  48  R.  398; 
Miller  v.  Baynard,  83  D.  168. 

And  this  whether  buyer  gets  the  worth  of 
his  money  or  not  Stains  v.  Short,  55  D. 
402. 

Where  party  sets  up  and  sells  land  by 
auction  as  containing  certain  number  of 
acres,  more  or  less,  but  knows  that  land  is 
deficient  in  quantity  stated,  and  employs 
by-bidder  to  enhance  price  of  the  land,  and 
by-bidder,  without  being  known  as  such  to 
purchaser,  bids  at  sale,  such  sale  is  there- 
tore  fraudulent.  Monerieff  v.  OiMUborcugh, 
1  D.  407. 

Employment  of  by-bidder  will  receive  no 
countenance  from  any  legal  tribunal;  there- 
fore, where  bona  f.dt  purchaser  and'  puffer 
both  bid  same  highest  sum,  and  property 
was  struck  off  to  bwia  fide  purchaser,  in- 
struction that  he  would  not  acquire  title 
unless  he  was  in  fact  highest  bidder  is  erro- 
neous.    Towk  V.  LeaviU,  55  D.  195. 

At  public  auction  sale  of  land,  vendor 
may,  unknown  to  bidders,  privately  depute 
third  party  to  attend  sale,  and  bid  progress- 
ively tor  property  on  his  account,  as  defens- 
ive precaution  to  prevent  it  beins^  sold  at 
an  under- value;  but  employment  of  number 
of  persons  as  puffers  to  make  fictitious  bid- 
dings, with  view  of  taking  advantage  of 
eagerness  of  buyers,  to  raise  price,  and  not 
as  defensive  precaution,  if  purchaser  is  actu- 
ally misled,  is  fraudulent,  and  avoids  sale. 
DnfHs  V.  Petway,  76  D.  789. 

Vendor  jmblicly  reserving  right  to  make 

•  Bee  note  on  employment  of  puffers,  96  O.  >^ 
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one  bidding  and  no  more  tliroQgh  peraon 
named,  if  lie  leeretly  employe  others  to 
make  general  and  repeated  biddings,  is 
guilty  of  snch  fraud  as  wiU  entitle  pnr- 
ohaser  to  abandon  oontrael     ib. 

Employment  of  bj-bidder,  whether  for 
purpose  of  prerentins  sacrifice  of  property, 
or  to  perpetrate  fraud  upon  purchaser,  is  a 
question  of  fact  for  jury.  EeynM»  ▼.  De- 
cAotmu^  76  D.  101. 

Employment  of  party  to  bid  for  owner 
will  not  necessarily,  as  matter  of  law,  hare 
effect  of  avoiding  sale.    /& 

B^-bidding  or  pufling  at  auction  sale,  ad- 
vertised "to  be  positive,"  of  land  in  lots, 
will  render  sale  voidable  by  purchaser  in- 
fluenced by  such  bidding,  whether  that  bid- 
ding was  upon  lot  purchased  by  him,  or 
upon  lots  previously  offered,  even  though 
such  bidding  was  instigated  by  auctioneer 
without  seller's  knowledge;  but  if  it  appears 
that  he  was  not  so  influenced,  sale  is  wid. 
Ourtis  V.  AspinwaU,  19  R.  332. 

10.  Agi^ments  and  combinations 
among  bidders.*  —  Agreement  intended 
to  prevent  or  stifle  competition  at  auction 
sale  vitiatee  sale.  It  is  illegal,  and  no  party 
to  snch  agreement  can  cUim  any  benefit 
from  it     BamUkm  v.  Hamilton,  46  D.  68. 

Agreements  not  to  bid  are  void,  in  gen- 
eral, as  against  public  policy,  and  tending  to 
fraud;  but  this  rule  extends  only  to  combi- 
nations having  for  their  object  to  stifle  fair 
competition,   with  design  of  purchasing  at 

5 rice    less   than   fair    value   of   property. 
amea  v.  Fulerod,  66  D.  473;  Levd  ▼.  li^- 
hm,  74  D.  179. 

Agreement  to  unite  in  bid  for  joint  benefit 
of  jMuties  thereto  is  not  void,  if  not  dishon- 
est in  its  motivo  or  injurious  in  its  conse- 
quence. Jamu  V.  Fukrod,  66  D.  743; 
BwUaer  V.  SHlea,  44  D.  723;  Smith  w.  UU- 
■MM,  42  R.  829. 

Whoiher  transaction  between  bidder  and 
another,  before  sale  was  dosed,  presented 
fair  oompetion  at  sale,  is  properly  left  to 
W.     Pike  V.  Bakh,  61  D.  24S. 

11.  Biebts  and  liabilities  of  bidders 
and  pureEiasers.  — Where  several  parcels 
of  goods  are  sold  at  auction  to  same  pur- 
ehaser,  en  separate  bids,  contract  is  an  en- 
tirety. •/esneM  v.  WendeU,  12  R.  48.  Contra, 
see  Meuer  v.  Woodman^  63  D.  241. 

Where  purchaser  cannot  by  use  of  ordi- 
nary diligence  discover  defect  in  land  sdd, 
and  is  misled  by  advertisement  of  sale,  he  is 
entitled  to  compensation  for  any  diminution 
of  value  arising  therefrom,  to  be  deducted 
from  price.    JTtn^  v.  ^articov,  10  D.  312. 

Where  upon  sale  of  numerous  articles  of 
personal  property  purchaser  is  given  option 
of  chooem^  from  a  quantity  a  specific 
amount,  privilege  being  sold  as  successive 
"ohoicee,    it  becomes  incumbent  upon  pnr- 

*  Aneementa  to  stifle  biddinc»  tee  notes,  2  D. 
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chaser  to  make  his  ohoioe  forthwith.  He 
cannot  take  advantage  of  his  own  neglect  te 
do  so  to  avoid  his  Sability  upon  purdiaea* 
Oqfinan  v.  Hampion,  87  D.  611. 

Froperty  does  not  vest  in  highest  bidder 
merely  by  being  knocked  off  to  him.  Pik$ 
V.  Bladi,  61  D.  24& 

Act  of  legislature  which  provides  for  sale 
at  public  auotion  of  system  of  railroads  and 
canals  belongins  to  state,  which  makes  pn^ 
vision  by  whidi  oertain  railroad  oompany 
could  become  purchaser  upon  terms  more 
favorable  than  other  bidders,  is  void.  AH 
bidders  at  public  auction  should  stand  upon 
equal  footing.  MoU  T.  Penmtifkamia  E,  JZL 
Co,,  72  D.  664. 

One  who  sells  ehattel  al  auction,  on  credit 
to  purchaser  who  fails  to  comply  with  terao 
of  sale  within  time  for  which  credit  was 

?;iven,  may,  after  expiration  of  that  time,  sue 
or  price  without  delivery  o^  or  offer  to  do- 
liver,  such  chattel  to  purchaser.  Vendor, 
in  such  a  case,  has  lien  on  ehattel  which  he 
is  not  required  to  relinquish  until  he  is  paid 
price  agreed.     Wade  v.  MqffeU,  74  D.  79. 

Owner  of  property  being  sold  may  cause 
auctioneer  to  publicly  announce  that  no  bids 
less  than  five  cents  will  be  reoeived;  and 
after  such  notice  person  who  bids  only  one 
cent  in  advance  of  previous  bid,  although 
previous  one  was  bid  left  by  an  absentee^ 
acquires  no  title  to  article  upon  which  he 
bid.     Farr  v.  John,  92  D.  426. 

Owner  of  property  offered  for  sale  has 
right  to  prescriM  manner,  eonditioiis,  and 
terms  of  sale,  and  where  thevare  reaeonable 
and  made  known  to  buyer,  they  are  binding 
upon  him.    lb. 

Sale  of  viUage  lots  at  aaotioii  by  plan 
shown  to  bidders  is  representation  of  exist- 
ence and  location  of  streets  set  eat  in  plan. 
lieCaU  V.  Doeii,  94  D.  92. 

When  bidders  are  referred  to  plats^  refer* 
enoe  is  assertion  of  positive  fac^  which,  if 
material,  enters  into  consideration;  and  if 
false,  is  ground  of  relief  where  its  falsity 
was  unknown  to  purchaser,  and  he  has  taken 
no  covenant  to  protect  himself.     Ib. 

Representation  of  streets  and  alleys  upon 
plan  IS  act  of  founder,  and  purchaser  has  no 
meaniu  in  exercise  of  ordmary  ddigence^ 
whereoy  he  can  readily  diaoover  nntmth  of 
such  representatioiL    lb,  ' 

Vendor  of  town  lots  at  pnblio  auction  is 
liable  for  his  own  positive  act  in  exhibiting 
plat  of  same  which  misleads  and  injures 
purchaser,  though  there  is  an  abeence  of 
willful  fraud  on  vendor's  part^  and  injury  is 
caused  by  his  mistake.    Ib. 

12.  Beopening  sals.  —  Property 
knocked  off  to  bidder  does  not  vest  in  him 
if  higher  bid  was  made  and  known  to  or 
recognized  by  auctioneer,  and  sale  was  re- 
opened or  proposed  to  be  reopened  if  d» 
sired.     Pike  v.  Baldk,  61  D.  248. 

It  is  not  dntj  ^  aactionesr  to  rsoyea  mIs 
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after  knocking  off  artiole,  npon  mere  tog- 
^estum  that  there  has  been  a  nigher  bid,  but 
if  there  is  an  affirmation  to  that  effect,  and 
be  is  satisfied  of  its  truth,  it  is  then  his  duty 
to  reopen  sale.     76. 

18.  I«iabilities  of  auctioneers.*  — 
Auctioneer  who  does  not  disclose  name  of 
his  principal  when  he  sells  will  be  considered 
as  Tendor  himseli  Thotmu  t.  Kerr,  96  D. 
262. 

Auctioneer  selling  realty  for  less  sum  than 
he  is  authorized  to  do,  and  at  such  sale  sign- 
ing contract  as  agent  of  undisclosed  princi- 
pal, does  not  thereby  bind  owner  of  prop- 
erty, but  becomes  personally  liable,  under 
contract,  to  refund  to  purchaser  amount  of 
Any  deposit  he  may  make,  and  auctioneers' 
fees,  with  interest;  and  if  he  knew  that  he 
was  not  authorized  so  to  sell,  will  also  be 
liable  for  what  premises  were  worth  over  and 
above  price  purchaser  was  to  pay  therefor. 
BuMh  T.  Cole,  84  D.  343.  S.  P.,  SeemuUer  t. 
FwM  54  R.  766. 

Auctioneer  who  receives  and  sells  stolen 
property  is  liable  for  conversion  to  same 
extent  as  any  other  merchant,  and  there  is 
Bo  principle  of  policy  for  encouragement 
of  trade  or  convenience  of  business  under 
which  he  can  claim  an  exemption.  Rogers 
▼.  //icM,  64  D.  300. 

14.  Fees.  —  Auctioneer  may  sue  pur- 
chaser in  his  own  name  to  recover  his  fees, 
when  conditions  expressly  stipulate  that 
Mictioneer's  fee^  of  specified  sum,  shall  be 
paid  to  auctioneer  on  day  of  sale,  but  his 
right  to  recover  will  depend  on  validity  of 
contract  to  purchase  as  uetween  buyer  and 
seller.    Johnson  v.  Buck,  10  R.  243. 

16.  Bnforoement  of  sale  against 
▼endeSL  —  On  sale  of  goods  on  credit  by 
licensed  auctioneer,  where  vendee  refuses  to 
take  them,  owner  may  bring  action  for  dam- 
ages, in  his  own  name,  before  expiration  of 
term  of  credit^  though  he  cannot  sue  for 

rice  till  credit  expires.  Qkrard  v.  Taggartf 
D.  327. 

Auctioneer's  memorandum  may  be  spe- 
cifically enforced  at  the  instance  of  vendor, 
although  it  does  not  state  credit  on  which 
land  was  sold.     8mWi  v.  Jones,  30  D.  498. 

Land  that»  without  owner's  knowledge, 
was  under  attachment,  was  sold  by  auction, 
ten  days  being  "  allowed  to  examine  the  title, 
within  which  time  property  must  be  settled 
for  at  the  office  of  the  auctioneer."  Attach- 
ment was  not  discharged  within  ten  days, 
bat  within  that  time  purchaser  had  written 
to  auctioneer  declining  **  to  proceed  further 
in  the  matter,"  as  he  considered  "the  whole 
proceeding  invalid."  In  action  against  pur- 
chaser for  refusal  to  complete  contract, — held, 
that^  as  vendor  was  bound  to  give  good  title 
only  upon  compliance  with  terms  of  sale 
within   ten  days,  purchaser's  letter  was  a 

*  See  note  on  UabUltj  of  an  auctioneer,  M  D. 


waiver  of  his  right  to  object  to  attachment 
as  an  encumbrance.  Ouriis  v.  AspinwaU,  19 
R.  332. 

Land  was  sold  by  auction,  a  sum  of  money 
to  be  paid  "on  the  spot,  which  will  be  for- 
feited to  the  seller  if  the  terms  and  conditions 
are  not  complied  with,  but  the  forfeiture  oi 
said  money  does  not  release  the  purchaser 
from  the  obligation  to  take  the  property.' 
In  action  against  purchaser  for  not  takmg  the 
propertv, — held,  that  monejr  paid  at  sale 
should  be  considered  by  jury  in  reduction  of 
damages,     lb. 

16.  Bescission,  and  suits  therefor.  — 
When  two  adjoining  lots  of  land  were  sold 
together,  in  one  parcel,  for  one  price,  and  on 
one  of  the  lots  were  buildings,  which  pro- 
jected two  feet  on  other  lot,  —  held,  that  this 
was  not  so  material  a  defect  in  subject,  or 
variation  from  terms  of  description  at  sale^ 
as  would  entitle  purchaser  to  abandon  con- 
tract.    King  v.  Bardeau,  10  D.  312. 

Vendee  induced  to  buy  by  employment  of 
puffer  should  return  or  offer  to  return  prop- 
erty as  soon  as  he  discovers  fraud;  but  if  he 
does  not  discover  it  until  too  late  to  do  so, 
his  defense  will  be  perfect  without  any  offer 
to  return.     SUmu  v.  Shot-e,  55  D.  492. 

Rescission  of  sale  of  land  purchased  at 
auction  sale,  on  ground  of  by-oiddiug,  will 
not  be  granted  where  grantees  did  not  file 
their  bill  for  rescission  till  a  year  and  six 
months  after  discovery  of  by-bidding.  Mc' 
DoweU  V.  Simms,  57  D.  595. 

AUDITA  QX7EBEI«A. 

1.  Definition;  nature  of  the  remedy.* 

—  Audita  querela  is  an  equitable  action, 
which  lies  for  one  who  is  either  in  execution 
or  in  danger  of  being  so,  on  judgment  when 
he  has  matter  to  show  that  such  execution 
ought  not  to  have  issued,  or  should  not  issue 
against  him.     Stani/oixl  v.  Barry,  15  D.  692. 

It  is  a  proceeding  to  prevent,  recall,  avoid, 
or  set  aside  an  execution,  founded  npon 
matters  arising  subsequent  to  judgment, 
which,  therefore,  party  had  not  opportunity 
to  plead.     Longtoofth  v.  Screven,  27  D.  381. 

It  is  a  judicial  writ  directed  to  court  hav- 
ing record,  for  purpose  of  setting  aside  judg- 
ment or  execution,  and  must  be  between 
parties  to  former  proceeding  sought  to  be  at- 
tacked.    Oleason  v.  Peck,  36  D.  329. 

Audita  querela  bears  solely  on  the  acts  of 
opposite  party,  and  not  at  all  upon  judgment 
of  court.  If  an  error  of  court  has  been  com- 
mitted, remedy  is  by  writ  of  error,  or  by  mo- 
tion for  new  trial.     LUtle  v.  Cook,  15  D.  698. 

2.  When  it  will  lie.  —  Matter  which 
defendant  had  no  opportunity  to  plead, 
whether  accruing  before  or  after  iudf'utcnt, 
may  be  made  available  for  his  reliei  by  aid  of 
writ  of  audita  querela,  Stantford  v.  Barry, 
15  D.  6S2. 

*  See  note  on  the  former  remedy  by  stkUta  qu^r 
sta,16I>.  6Mb 
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Trustee  under  tmstee  prooen  may  hare 
audita  querela  to  Tacate  roid  execution 
issued  against  him,  being  regarded  as  party 
to  execution.     Wilwn  t.  FUSiing,  42  D.  531. 

Execution  misdescribing  judgment  as  to 
amount  of  recovery  may  be  avoided  by 
dudita  querela,     Ih, 

8.  When  it  will  not  lie.  —  Any  matter 
▼hich  might  have  been  pleaded  -to  original 
action  cannot  be  foundation  of  audita  querela 
Co  be  relieved  from  judgment.  Staniford  v. 
Bony,  15  D.  692. 

Injury  arising  from  negligence  of  com- 
plainant cannot  be  relieved  by  audita  que- 
rtlcu     lb. 

The  writ  will  not  lie,  at  instance  of  one 
not  party  to  judgment,  to  set  aside  levy 
and  Mde  upon  ground,  that  though  property 
sold  was  covered  by  judgment  lien,  yet  that 
at  time  it  belonged  to  petitioner,  and  there 
was,  as  known  to  sheriff  and  purchaser  at 
sale,  ample  property  belonging  to  judgment 
debtor  which  might  have  been  sold  in  satis- 
faction  of  judgment  Longtoorth  v.  Screven, 
27  D.  381. 

4.  Bffdct  of  the  decision.  —  Decision 
npon  audita  querela,  if  in  favor  of  complain- 
ant, puts  an  end  to  judgment,  so  that  no 
further  proceedings  can  be  taken  upon  it. 
Complainant  also  recovers  damages  for  wrong- 
ful act  complained  of.  Complaint  sounds  m 
tort»  proper  plea  is  not  guilty,  and  damages 
are  recovered  from  one  who  did  the  wrong. 
Little  V.  Cook,  15  D.  698. 

Upon  audita  querela,  court  issuing  execu- 
tion will  call  it  in  when  it  has  been  satisfied, 
and  order  satisfaction  entered  of  record. 
Parier  v.  Jonee,  75  D.  441. 
'  6.  Motion  the  modem  remedy.  — 
Advantages  of  audita  querela  may  all  be  ob- 
tained by  motion,  under  modern  practice. 
Longworth  v.  Screwen,  27  D.  381;  Steele  v. 
^oyd,  29  D.  218. 

AUDITOBS. 

Deeds  of,  as  evidence,  see  Evidkvob,  20ft. 
Of  counties,  see  Countiss,  11. 
Of  the  state,  see  Ovficeiw,  58. 
1.  Beport,  and  its  effect  as  evidence. 

—  Auditors  should  report  facts  found,  and 
not  recite  testimony;  except  where  exceptions 
to  kind  of  testimony  are  raised,  and  then 
ground  of  objection  and  their  decision  should 
be  stated.     Skinner  v.  Conant,  21  D.  554. 

Where  auditor  is  appointed  to  state  ac- 
count between,  drawer  of  draft  sued  on  and 
corporation  whose  agent  accepted  it  payable 
"when  in  fnnds,'*  after  certain  other  draft 
was  paid,  his  report  that  corporation  "  were 
in  funds  "  is  statement  of  a  fact  within  prov- 
ince of  auditor  to  make,  and  is  prima  facie 
evidence  of  fact.  Oould  v.  Norfolk  Lead  Co,, 
57  D.  50. 

Statute  provided  that  when  cause  was  at 
issue  court  could  refer  it  to  an  auditor  whose 
report  should  be  prima  facie  evidence  upon 


nibsequent  trial  of  esse  before  fnrj.  Held, 
that  statute  was  void  so  far  as  it  made  re- 
port evidence,  it  being  in  yiolatioa  of  oonsti- 
tntional  provision  that  trial  by  jury  should 
remain  inviolate;  and  that  agreement  of  par- 
ties to  reference  would  not  render  report  ad- 
missible in  evidence.  Fronde  v.  Baker,  23 
R.  424.  Contra,  see  Hobnee  v.  Hunt,  23  &. 
381. 

2.  Beview  of  report.  —  Condnsions  ar- 
rived at  by  auditors  on  aetUement  of  an 
account  cannot  be  reviewed  in  absence  of 
testimony  npon  which  they  wars  baaed. 
Hodffen  V.  Parker,  44  D.  831. 

Order  ratifying  auditor's  aoooont  will  not 
be  reversed  in  foreclosure  osae  becanse  of 
failure  to  marshal  aecnritiea,  when  aocount 
was  submitted  by  agreement,  with  reserva- 
tion of  right  to  except,  and  no  exception  waa 
filed  on  that  ground.  Oeneral  Ine*  Co,  v. 
United  Slaiee  Ins.  Co.,  69  D.  174. 

AUTHENTICATIOH. 

Of  grants,  see  Grants,  2. 
Of  statutes,  see  Statutis,  2. 

AUTHENTICITY. 

Of  corporate  seal,  see  OoRPOKATioira,  I(M| 

Seal,  1,  2. 
Of  documentary  evidenca^  proof  of,  see  Evi* 

DKNOS,  180. 

AUTH0BIT7. 

Of  attorneys,  see  Attoknbt  ajtd  CLmT,  15- 

26. 
Of  auctioneer,  see  AucnoH,  1. 
Of  coubtables,  see  Constablis,  1-4. 
Of  corporate  agents,  see  CoRPOKATiOHa,  168^ 

166. 
Of  ffiiardian  ad   litem,  terminatum  of,  ••• 

Infants,  51. 
Of  insurance  agents,  see  Insdbahci,  200. 
Of  master  over  seamen,  see  SHirraio,  4. 
Of  real  estate  brokers,  see  Brokbrs,  5. 
To  fill  blanks,  see  Bills  and  Kom,  16,  17. 
To  use  corporate  seal,  see  CoKroRATiOM%  107. 

See  alao  Powbrs. 

AUTKEFOIS  ACQtriT. 
Plea  of,  when  a  bar,  aee  Judomkht,  83^  84. 


AVE&AGS. 

In  law  of  shipping,  see  Shtppino,  IC 

In  marine  insurance,  see  ImsubahcBp  166- 

171. 

AVEBMEirrS. 

As  to  incorporation,  see  CoBFO&ATiova,  191. 
As  to  plaintifif 's  title  in  ejectment^  aee  Kjbct- 

MKNT,  25. 

Disjunctive   and   eonjanotiTa^  aee    IjrDicr> 

IfKNT,  19. 

In  pleadinga,  when  raaae  eatoppel,  aee  Bmw^ 

PBL,  12. 
In  respect  to  parfennaooe^  see  OonmACC^ 

162. 
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Of  frandulent  intent,  see  Forokrt,  11. 

Of  indebtedness,  see  Plsai>iko,  96. 

Of  Tsliie^  in  indictment^  see  LASounr,  19. 

AVOIDAKOB. 

Of  conthinanoe,  b^  admissions,  see  Trial,  20. 
Pleading  matter  m,  see  Pleadiko,  36, 117. 

AYOWBT. 
In  fepterfaiy  see  RirLKym,  26. 


Of  arintraton,  see  ABBrrBATiOH,  eto.*  II, 

m. 

Use  of,  as  eridenoe,  see  Etidbnck,  198. 
When  equity  will  enforce,  see  Spsomo  Psa- 
WOMMAXUMf  9. 

BAGOAGB. 

Conneeting  lines  as  carriers  of,  see  Railroad 

OOMPAKIia,  112. 
liabiUtj  of  carriers  respecting,  see  Car- 

BisBfl,  76-86,  88. 
liability  of  innkeeper  for  loss  o^  see  Ikns 

AN1>  iNlfKBRPRRfl,  7,  13. 

liability  of  railroad  company  as  to,  see  Rail- 
boas  COMPANIBS,  61-64. 


[Inclndes  Ibe  right  to  release  from  arrest  on 
giving  seonrity  for  appearance,  both  in  civil  and 
criminal  aotlons,  the  rights  and  liabilities  of 
ball,  and  what  will  discharge  them.  The  law  of 
principal  and  snrety  is  nnder  Surbtybhip;  and 
decisions  relative  to  giving  security  for  parpoBes 
other  than  to  obtain  release  from  arrest  are  under 
the  titles  of  the  respective  remedies  or  proceed- 
ings In  which  such  securities  are  given.J 

In  insolTency,  see  iNsoLTBNcr,  11. 

See  also  Abrbst;  Bobm;  SuRBrrsuiY. 

L  In  Civil  Aonons. 
n.  Ik  Crimikal  Cabbb. 
1.  BeUtue  on  Bail. 
S.  Tke  Bond  or  Bteognkance,  <md  how 

L  In  Civil  AonoHS. 

1.  Power  to  take  bail.  —Recognizance 
of  special  bail  taken  by  sheriff  out  of  his 
eounty  is  extraofficial  and  void,  and  such 
fact  may  be  pleaded  by  bailee  to  acirt  facinB 
on  recognisance.  Harru  v.  Simpaon,  14  D. 
101. 

Constitntion    of    state    prohibited    "im- 

{>risonment  for  debt"  Held,  not  to  be  vio- 
ated  by  imprisonment  under  bail  process  in 
action  ol  trover.  Harna  v.  BridytB^  24  R. 
495. 

sl.  IdAbilities  of  bail.  —  Undertaking 
of  special  bail  is,  that  principal  shall  satisfy 
judgment  of  court  or  render  his  body  in 
execution,  or  that  bail  will  do  it  for  him. 
And  if  principal  fail  to  satisfy  judgment, 
and  cannot  be  found,  bail  becomes  abac- 
lately  liable  for  amount  of  judgment.  Lewis 
r.  Braekemidffe,  12  D.  228. 

1  ▲.  D.  B.*SS 


8.    Surrender  of  princiiMUL  —  When 

bail  are  absolutelv  fixed,  and  have  no  fur- 
ther time,  right  of  judgment  creditor  to  hia 
debt  from  them  is  vested  right,  arising  ess 
eoniraeiu,  of  which  no  subsequent  legislative 
act  can  divest  him.  Accordingly,  an  act 
anthorizinff  surrender  of  principal  in  dis- 
charge of  bail  at  any  time  oefore  judgment 
against  them  can  have  no  retrospective  oper- 
ation, but  must  be  construed  to  apply  to 
cases  only  arising  subsequently  to  the  stat- 
ute.    fh. 

Bail  are  entitled  to  relief  when  surrender 
of  principal  is  made  impossible  bv  act  of 
law,  where  plaintiff  loses  nothing  by  omis- 
sion of  any  act  which  it  is  in  power  of  bail 
to  perform.  Whether  relief  wm  be  granted 
by  bringing  up  principal  on  habeaa  eorpua^ 
or  by  extending  time  for  surrender,  or  by 
granting  discharge  on  motion,  will  depend 
upon  fact  whether  one  mode  will  be  more 
beneficial  to  plaintiff  than  the  other.  Steel* 
man  v.  Mattix,  20  R.  389. 

4.  Right  to  arrest  prindpaL  —  Bail 
may  arrest  principal  when  and  where  he 
pleases,  and  it  necessary  may  break  open 
doors  of  principars  house,  if  he  refuses  to 
surrender  himself  after  notice.  Beadr,  Caae^ 
10  D.  110. 

When  personal  safety  of  bail  ia  threatened 
by  principal  if  attempt  to  arrest  him  be 
made,  hnh  may  break  open  doors  without 
notice  of  his  coming  having  been  given.    /6. 

If  bail  break  ana  enter  principU's  house 
in  manner  not  anthoriied  by  law,  in  action 
of  trespass  therefor,  recovery  is  restrieted  to 
actual  damages  sustained.     lb. 

6.  Other  grounds  of  exoneration.  — 
Stay  of  proceedings  has  not  effect  of  dis- 
charging Wl    ffenderaon  v.  Lynd^  5  D.  726. 

An  agreement  by  plaintiff  to  temporary 
stay  of  execution,  in  consideration  of  defend- 
ant confessing  judgment,  will  not  exonerate 
special  bail.     Johnson  v.  Bover,  27  D.  363. 

Obligor  in  bail  bond  is  discharged  where 
subsequent  act  is  passed  rendering  it  unlaw- 
ful for  plaintiff  in  execution  to  arrest  defend- 
ant.    Brown  v,  Dillnlmnty,  43  D.  499. 

6.  Effect  of  exoneration  on  plain- 
tiff's rights.  —  Agreement  to  exonerate 
sureties  on  recognizance,  entered  into  by 
defendant  in  writ  of  ne  exeat,  upon  their  pay- 
ing part  of  decree,  does  not  prejudice  rights 
of  plaintiff  against  defendant.  Loekwood  v. 
Bate.'^,  12  D.  121. 

7.  Scire  facias  against  bail  is  com- 
mence men  t  of  new  action,  because  it  issues 
against  person  who  was  no  party  to  ivcord 
in  original  action.  Adams  v.  i^otoe,  25  D. 
266. 

n.  In  Criminal  Casbs. 
1.  BeUase  on  BaiL 

8.  Bight  to  bail,  and  when  discre- 
tionary.—  Admission  to  bail  is  right  of 
accused  which  no  judge  or  court  can  prop- 


4M  iAtL,  n,  1. 

For  Index  to  Notoi  In  Anerleon  Dooialons  ond  Anerlean  Reports,  tee  pp.  5-S53i 


erly  refuse,  except  in  capital  cases  where 
proof  is  evident  or  presnniption  greatb  P«h 
pfe  ▼.  Tinder,  81  D.  77. 

Statute  making  admission  to  bail  matter 
of  discretion,  in  all  cases  where  punishment 
is  death,  would  oonfliot  with  California  con- 
sititntion,  in  so  far  as  it  affected  cases  other 
than  those  where  the  proof  is  evident  or 
presumption  great.    Ih. 

Terms  ''proof  is  evident  or  presumption 
great,"  in  Texas  bill  of  rights,  are  intended 
to  indicate  same  degree  of  certainty,  whether 
evidence  be  direct  or  circumstantial.  The 
design  is  to  secure  right  of  bail  in  all  cases 
except  those  in  which  facts  might  show, 
with  reasonvble  certainty,  that  prisoner  is 
guilty  of  a  capital  offense.  McCav  v.  Staie, 
78  D.  52a 

9.  in  misdemeanor  cases. — As- 
sault and  battery  is  bailable  offense,  and  bail 
cannot  be  refused  on  such  charge  because 
there  is  danger  of  death  of  assaulted  person 
in  consequence  of  assault.  Dunlap  v.  Bati- 
ktt,  69  D.  320. 

10.  in  capital  cases.  —  Under  con- 
stitution and  laws  of  Alabama,  person  in- 
dicted for  crime  which  may  be  capitally  p»un- 
ished  is  entitled  to  bail  before  conviction, 
unless  proof  of  his  guilt  is  evident,  or  pre- 
sumption of  it  great.  JBx  parte  McAnally, 
25  R.  646« 

Bail  should  be  refused  in  every  capital 
case,  where^  on  exhibition  of  evidence  to 
him,   a  jndge  would  sustain  conviction  if 

8 renounced  by  jury.    lb.;  &c  parte  Foster, 
2  R.  577. 

Prisoner  may  l)e  admitted  to  bail  on  habeas 
eorpUB,  if  charged  with  murder  by  coroner's 
inquest^  but  not  after  finding  of  indict- 
ment of  grand  jury,  because  in  former  case 
court  mav  look  into  depositions,  and  in 
latter  evidence  is  secretb  People  v.  McLeod, 
37  D.  328.  S.  P.,  Hight  v.  UfdUd  States,  43 
D.  111. 

11.  The  probability  of  escape.— 
Defendant  was  indicted  for  murder  in  first 
degree;  was  twice  tried,  and  on  both  trials 
jury  was  unable  to  agree;  subsequently  jail 
wherein  he  was  confined  was  broken  open 
and  other  prisoners  escaped,  but  he  refused 
to  go.  H^d,  proper  case  for  allowing  priv- 
ilege of  bail.  Petition  qf  Alexander,  21  R. 
393. 

1 2.  Application  after  indictment.  *— 
Indictment  for  capital  offense  furnishes  of 
itself  presumption  of  guilt  too  great  to  en- 
title defendant  to  baU  as  matter  of  right 
under  California  constitution,  or  as  matter 
of  discretion  under  state  legialation  in  that 
reeard.     People  v.  Tinder,  81  D.  77. 

Finding  of  grand  jury  cannot  be  reviewed 
on  application  for  bail  in  capital  cases,  as  no 
provision  is  made  by  statute  for  preserving 
testimony  taken  before  such  jury,  and  par- 

*  Admission  to  hail  after  Indictment  for  mur- 
der, see  note,  61 D.  87-ft*. 


ticularl^  as  disclosure  of  mi6k  testimoiiTf 
except  in  certain  named  oasa^  is  impUediq^ 
prohibited.    Hk 

Bail  may  sometimes  be  allowed  in  capital 
oases  after  indictment*  though  no  special  or 
extraordinary  circumstances  exist;  as  where 
public  prosecutor  admits  that  under  evidenee 
obtainable  no  conviction  of  capital  offense 
can  be  had;  or  where  on  trial  jury  have 
disaflpreed;  or  where  after  verdict  new  trial 
has  been  granted  on  ground  of  insufficienc/ 
of  evidence  to  sustain  verdict  of  guilty,  ut 
such  cases  court  may,  in  its  discretion,  with- 
out further  evidence  of  guilt  or  innooenoe  of 
accused,  aUow  baiL    lb. 

In  capital  ease,  after  indictoientk  ImA 
may  sometimes  be  allowed  independently  of 
merits  of  prosecution,  as  where  trial  is  mi- 
reasonably  delayed  or  postponed  from  term 
to  term,  even  upon  sufficient  reasons;  or 
where  an  event  happens  which  ends  or  post- 
pones indefinitely  further  prosecution  off 
proceeding,  as  by  repeal  of  statute  giving 
jurisdiction  to  try  indictment,  without  con- 
ferring jurisdiction  on  another  tribunal,  or 
where  law  creating  offense  charged  hu  been 
repealed  wiUiout  reservation  of  penalty  for 
past  offenses.    lb. 

Guilt  of  a  prisoner  while  on  trial  cannot 
be  presumed  from  fact  that  indictment  haa 
been  found  against  him;  but  between  time 
of  indictment  and  trial,  so  far  as  intermodi* 
ate  proceedings  are  concerned,  it  fumishea 
the  strongest  possible  evidence  of  goilt. 
Hight  V.  (TnUed  Statee,  43  D.  111. 

13.  Bebatting  the  presumption  of 
guilt.  —  Presumption  of  guilt  arising  from 
indictment  in  capital  esses,  on  wpnlicatioB 
for  bail,  cannot  be  rebutted  by  amdavits  or 
oral  testimony  as  to  guilt  or  innocence  of 
accused,  except  under  special  and  extraor- 
dinary circumstances,  and  malice  or  mistake 
in  institution  of  prosecution  cannot  be  con- 
sidered as  such  a  oiroumstance.  People  r. 
Tinder,  81  D.  77. 

Among  such  circumstances  of  extraordi- 
nary character  as  will  justify  consideration 
of  evidence  offered  to  rebut  presumption  of 
guilt  arising  from  indictment  are  existence^ 
at  time  of  we  indictment,  of  great  popnlar 
excitement  against  prisoner  likely  to  bias  or 
warp  judgment  of  srand  jurors;  existence  of 
party  charged  to  nave  oeen  murdered;  or 
clear  confession  of  guilt  by  another.    lb. 

14.  Bail  after  conviction.  — Constita- 
tion  provided  that  "aU  prisoners  shall  be 
bailable  upon  sufiicient  sureties. "  Hdd^ 
that  statute  denying  bail  to  prisoner  after 
conviction  and  pending  appeal  was  valid. 
ExparU  Bull,  19  R.  32. 

Verdict  of  petit  jury  after  a  trial  is  oon- 
elusive  of  guut  or  innocence  of  prisoner. 
Hiiiht  v.  United  States,  43  D.  111. 

15.  Fixing  the  amount. — From  i^ 
pellant  seeking  trial  by  jury  nothing  more 
than  reasonable  seouri^  for  bis 
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be  liglitfallT  reqnired.    8ta$»  t.  Omnnat, 
MD.782. 

Statute  siyinf  el«i%  of  eoiurt  power  to  fix 
■mowit  of  Mil  IS  imooiiBtitatioiiAL  Qrtgorf 
▼.  State,  48  K  les. 

&  Tki    Bomd    or    JUeognimimee,   mud    low 

jn|/oroBu« 

16.  BMcribinff  tho  ofRnLM.^Reoog- 
nimnoe  to  aiuwer  indictment  for  buroeny, 
vithont  deeoribing  what  laroeny,  it  raffi- 
eiently  deeoriptiTe  of  offenae;  nammc  of  an 
cffenao  which  belongs  to  a  olaas  which  hat  a 
definite  and  well-nndentood  ^^eral  name^ 


bj  jraoh  general  name  ii  eanofioned  by  long 
uniform  nnge*    People  t.  Denme^  69  D. 


and 


17.  Thm  conditioii;  and  what  la  a 
PToach.  —  Bail  bond  described  A  B  as  prin- 
cipaly  and  was  oonditionod  that  whereas  an 
indictment  bed  been  fonnd  against  A  B. 
**Now,  if  the  aboTe  bounden  — ~  shall 
make  his  penwaal  appearance  at  the  next 
term,"  eteu.  bond  to  be  Toid.  Htld^  that 
bond  was  good«  notwithstanding  blank,  and 
boond  A  B  to  appear.  Qemam  ▼.  Staiet  19 
R.29. 

Oa  oomplatnt  eliargingA  with  crime  of 
adultery,  A  entered  into  recognisance  with 
sureties^  conditiooed  that  he  should  appear 
before  superior  eourt  at  next  term  "  to  an- 
swer to  said  complaint^  and  abide  the  order 
aod  senteaoe  of  the  court  thereon,  .... 
and  not  depart  without  leaTO.**  Grand 
lory,  at  that  term,  found  indictment  against 
nim  for  lewd  and  lascivious  cohabitation;  he 
pleaded  guil^,  but  did  not  appear  when 
caOed  for  sentence.  HtH^  that  there  had 
been  a  breach  of  the  recogninnce.  Com.  ▼• 
Teeeem,  68  R.  131. 

18.  Foroa  and  aflbet  of  tha  bond.  — 
Obligors  of  bail  bond,  by  making  it^  admit 
faafcs  and  eircumstanoes  which  rendered  it 
aaeeesary;  and  those  faots  and  circumstances 
need  not  be  aTorred  in  ordet  to  sustain  aty 
tion  en  the  bond.  It  will  be  presumed  that 
elllcer  had  jurisdiction  to  Ukie  bond.  Fur^ 
9om  T.  Suoe^  61  D.  120. 

Defendant  recognised  to  appear  and  an- 
swer indictmenti  who  is  eonviotad  there- 
under of  leeser  offense  than  that  charged,  is 
■tall  bound  to  appear,  abide  order  of  court, 
and  not  depart  wtthout  leare.  OampbeU  v. 
State,  81  D.  36a 

19.  UabiUty  of  tha  aoratiea,  and 
what  will  diacharga  tham,  generally. 
— '*  Each  "  makes  several  and  not  joint  lia- 
bility, where  principal  and  suretv  in  recog- 
niinoe  to  answer  mdictment  acknowledge 
tfaemselres  each  to  be  bound  in  specified 
nam.    State  t.  DouUson,  61  D.  603. 

If  principle  that  discontinuance  as  to  one 
af  serwal  defendants  served  with  process  is 
discontinuance  as  to  all  applies  to  edre/aeiae 
ea  reoognijBUice  of  bail  in  criminal  prooeou- 
yol  if  defendant  after  discontinuance 


in  such  ease^  Joins  ia  demurrer  of  state  to 
his  plea,  it  is  aa  affirmative  aet  which  warns 
irregularity,  if  it  amounts  to  one.  Warrem 
T.  State,  68  D.  214. 

Sureties  ea  reco^isance  are  bound  sep» 
arately  from  principal,  reoo^^nisance  being 
simply  oommon-law  obligation.  People  ▼• 
DemUe,  69  D.  338. 

Aet  of  Qod,  of  obligee^  or  of  law  will  excuse 
surety  In  recognisance  conditioned  for  a|h 
pesrance  of  pnncipal  to  answer  indiotmantp 
^e^eftN^  T.  Staie,  99  D.  2U. 

Recognisance  and  record  of  forfeiture 
raises  strong  prssumptioa  el  liability  el 
surety.    TA. 

Surety  signed  criminal  rsccgniaance  hav- 
ing name  of  obligee  and  p«ialty  blank, 
but  knowing  who  and  what  same  were  to  be^ 
and  orally  authorised  sheriff  to  fiU  same  in, 
and  departed.  Sheriff  filled  blanks  accord- 
ingly. Held,  that  surety  was  bound.  Breem 
V.  ColquUt,  64  R.  867. 

80.  Appearance  of  principal. —Where 
condition  of  recognismce  is,  that  prisoner 
shall  appearand  not  depart  eourt  without 
leave,  mere  appearance  of  prisoner,  and  de« 
parture  without  leave^  does  not  release 
surety.  It  is  at  all  times  in  discretion  of 
court,  at  any  stage  of  criminal  trial,  to  call 
defendant^  and  forfeit  his  recognisance. 
MiaMor  v.  Own.,  1  R.  877. 

Action  on  bond  given  by  prisoner,  with 
surety,  conditioned  for  his  appearance  at 
court  on  future  day;  defense  that  on  that 
day  he  was  prevented  by  sickness  from  ap* 
peariDg,  but  did  i^pear  as  soon  after  as  he 
was  w«dl  enough.  Hdd,  a  good  defense, 
ScuUy  V.  Kvrhpcirkk  21  K  62. 

21.  Second  arreat.  —  If  surety  In 
reoognixance  can  show  by  legitimate  and 
satiuactory  proof  that  pnncimd  was  duly 
arrested  and  imprisoneo,  and  beyond  the 
reach  of  his  power  at  time  of  foneitnre  of 
bond,  he  is  excused  from  liability  for  non- 
appearance of  principaL  Beldmg  ▼•  Staite^ 
99  U  214;  S.  C,  4  R.  26. 

Imprisonment  of  eitiaen  by  legitimate 
orders  of  a  military  commander  oas  the 
same  force  and  effect  as  if  he  were  confined 
aponaproper  warrant  from  civil  tribunal.  /A. 

One  charged  with  crime  and  at  large  on 
bail  was  arrested  under  a  bench-warrant 
and  brought  into  court  for  trial,  whence  he 
escaped.  Held,  that  sureties  on  bail  bond 
were  discharged.  SmUk  v.  KUchau,  21  R. 
232. 

In  action  on  bail  bond  for  appearance  of 
indicted  person,  it  is  good  defense  that  per- 
son was  in  prison  in  another  county  in  same 
state,  on  conviction  for  another  offense. 
Cixyptr  V.  State,  32  R.  571. 

liail  are  disdiarged  by  arrest  of  principal 
upon  same  charse  in  same  state  by  federal 
authorities,  and  nis  incarceration  in  anotiier 
state.     Chnu  ▼.  Overby,  44  R.  471. 

Motion  to  quash  capiae  issued  upon  iadiel* 
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■est  thonld  be  orerrnled  when  defendant 
km  been  admitted  to  bail  pending  finding  of 
iDdiotment;  for  upon  hie  arrest  bjr  rirtoe  of 
■aeh  eapiat  eonditions  of  bail  bond  oeaaed  to 
haye  anj  binding  f oroe^  &  parU  MoA/ff,  08 
D.  547. 

In  aetion  on  forfeited  reoogniaanoe,  defense 
was,  that  eriminal  eoold  not  apj^ear  when 
called,  beeanse  he  was  in  orison  m  another 
state.  It  appeared  tl^t  he  nad  fian»  to  New 
York,  after  his  release,  and  haa  been  taken 
to  Maine,  under  requisition  from  goTomor 
of  that  state,  to  answer  for  crime  oommitted 
there.  BM.  no  defense.  TakOor  t.  Tov- 
Jbr,4R.68. 

Surety  in  reoo^isanoe  is  not  released  by 
inability  of  principal  to  fulfill  condition,  by 
reaaon  of  his  o<mTiction  and  imprisonment  in 
another  state.    Staie  t.  Horn,  86  R.  437. 

Sureties  upon  bail  bond  for  appearance  of 
prisoner  are  not  relieved  by  fact  that  his  de 
fault  was  caused  by  hit  arrest  and  detention 
by  officers  of  jnstipe  in  another  oounty. 
8taU  T.  Merrihew,  29  R.  464. 

In  action  on  bail  bond  it  is  no  defense  to 
■oreties  that  principal  at  time  fixed  for  ap- 
pearance was  and  still  is  insane  and  confined 
m  insane  asylum  in  another  state.  AtU»  t. 
8iaU,VJVL4S. 

Sureties  are  not  discharged  by  subsequent 
arrest  of  principal  on  another  charre,  and 
Mring  el  bond  with  other  sureties  therefor. 
Weti  r.  CMjuiU,  51  R.  277. 

22.  Snrrondrr  of  principaL  -^Statute 
pvovided  that  if  baQ  desire  to  surrender  prin- 
cipal, they  may  procure  a  copy  of  reconii- 
■uuM^  by  Tirtue  of  which  they  may  take  him 
in  any  oounty.  Bail  of  J.  h.,  who  was 
eharged  with  a  felony,  surrendered  him,  with 
his  own  consent^  to  Deris',  but  neither  they 
Bor  sheriff  had  any  copy  of  recoffoisuice  or 
any  other  written  warrant  to  oetain  him. 
JEfeidf  that  sheriff's  custody  of  J.  Lb  was  un- 
lawful, and  that  aidinr  him  to  escape  there- 
from was  no  offense.    State  v.  ^ef5e,  19  R.  93. 

S8.  Enforcement;  calling  defenduit 
and  entry  of  f orfliitiire.  —  Defendant  may 
be  called,  and  his  recogninnce  forfeited, 
while  motion  for  new  trial  is  pending. 
Campbell  r.  State,  81  D.  863. 

Wnere  recognisance  for  appearance  of 
principal  is  joint,  and  not  several,  failure  of 
principal  to  appear  is  breach  of  the  condition, 
and  it  is  not  necessary  to  oall  upon  bail  to 
produce  body  of  such  principal  MUhkr  t. 
Cfom.,  1  R.  377. 

24.    declaration  or  petition.— 

Facte  established  by  bail  bond  need  not  be 
specifically  aTerred  in  petition  in  suit  on 
bond,  where  bond  is  made  part  of  petition. 
FuTffieon  t.  State,  61  D.  120. 

liilure  to  recite  special  circumstances 
under  which  recoffnizance  is  teken  does  not 
invalidate  it  if  officer  had  authority  in  cases 
of  that  general  description  to  take  it;  and  it 
!■  Bot  aecesiaiy  in  declarii^  upon  recogni- 


sance to  aver  existence  of  particular  faoli 
showing  that  officer  had  authority  to  taka  it 
People  T.  Demiii,  69  D.  338. 

In  aetion  on  forfeited  reoc^gninnes^  it  it 
sufficient  to  set  it  out  m  hoe  verba,  Raeoy- 
niance  need  not  be  signed  bv  parties;  it  is 
witnessed  hj  record,  and  not  by  signature  of 
party  bound.     CfampbOl  r.  State,  S\  D.  363. 

So.  Matters  of  defense^  and  how 
pleaded.* — Sureties  on  recognizance  pro- 
Tidinff  for  appearance  of  the  principal  at 
stated  term  ot  court  are  not  absolved  from 
liability  by  failure  of  state's  attorney  to  take 
judgment  aoainst  them  at  term  stated 
therein,  in  aosenee  of  appearance  of  pcinei* 
paL    State  v.  Pltmmeia,  41  D.  271. 

Surety's  plea  to  edre  JMae  upon  reoogni- 
lance  on  indictment  for  simple  misdemeanor^ 
that  at  time  specified  in  reoogninnce  he  ap- 

S eared  or  offered  to  appear  as  attorney  for 
efendant,  to  answer  mdietment^  to  pay 
whatever  fine  and  boate  mirht  bo  imposed 
upon  defendant;  and  that  be  tendered  the 
money,  is  no  answer  to  the  ecire  /aeiat 
Warrem  v.  State,  68  D.  214. 

Even  if  attorney  or  agent  is  permitted  bj 
court  to  answer  indictment  for  simple  mis- 
demeanor, it  does  not  satisfy  oonditioii  cl 
defendant's  reoognisanoe  for  personal  appear^ 
anoa^  and  does  not  bar  state  from  reeovery 
thereon,    lb, 

Stete  is  not  precluded  from  prooeeding  to 
enforce  her  civil  righte  under  defendant's 
recognizance  for  penooal  rapearance,  for 
breaoh  of  ite  oonditionsy  merely  because  she 
has  chosen  to  proceed  against  defendant  on 
indictment  for  simple  misdemeanor,  wtthont 
his  personal  presence.    lb. 

Omission  of  name  of  principal  in  dedara* 
tion  on  reoognisance  cannot  be  availed  of  on 
motion  in  airest  of  jndgment^  as  such  motion 
is  based  solely  on  def eote  i^parent  on  face  of 
record;  but  non-Joinder  of  eo-oontmetor  caa 
only  be  taken  advantage  when  record  does 
not  show  it  by  plea  in  abatements  People  ▼• 
Dennk,  69  D.  838. 

Destruction  of  indictment  before  term  at 
which  person  is  reoognized  to  appear  ia^ao 
defense  to  action  on  recoffnizanoc^  condition 
of  whichis  that  person  iSiall  app(Mir  at  da^ 
certain  and  abide  order  of  court;  for  untd 
discharged  by  order  of  court,  he  must  appear 
to  any  other  indictment  that  may  be  found 
against  him  for  the  offense.    lb, 

26.  Beepitinff  ti&e  recognlsanoa.  — 
Where  recognizance  has  been  forfeited  bj 
breach  of  ite  conditions,  forfeitare  is  not 
rendered  ini^tlid  by  subsequent  i^o>p|to  of 
recognizance.    Miekler  v.  Com,,  1  R.  377. 

27.  Bemiaeion  of  forfeiture. — Remis- 
sion by  ffovemor  in  £avor  of  one  party  to 
several  obligation  or  forfeited  recognizance 
does  not  discharge  the  other.  State  v.  Damd* 
mm,  61  D.  603. 


*  What  wiU  excuse 
see  notCh  W  D.  SU-aHk 
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Bemiaaion  by  governor  from  liability  upon 
recoffnixaiioe  to  appoar  in  one  county  is  not 
applicable  to  recogniianoe  to  appear  in  an- 
other.   IK 


[Inel«dei  principles  appUiwble  to  ballmenta. 

Gnerally,  and  to  some  of  the  digtlnct  ipeclea  of 
ilmenta,  such  as  hiring,  loant  etc.  I^r  a  full 
Tlew  of  the  subject,  such  titles  as  Banks,  Car- 
BIRS0,  Factors,  Innkbkpbrs,  Plkdok,  Rail- 
road CoMPANiKs,  WAaaHOUsxMBM,  otCt  ihould 
also  be  consulted.  1 

Distinguished  from  sale,  see  Salu,  H 
Laroeny  by  bailee,  see  Larocrt,  13. 
Special  deposits,  see  Banks  and  Bankiro, 
19,20. 

L  Gbnbral  Pbinciflbs. 
n.   Thb  DimRKKT  Spbciss  ov  BAIUfBUXa. 

I.   Oenbral  PsiNCIPLn. 

1.  What  constitutes  a  bailment.— 
Receipt  shows  contract  of  bailment  by  which 
specinc  article  deposited  is  to  be  redelivered 
where  such  receipt  shows  that  article  has 
been  received  in  store  for  bailor,  and  to  be 
kept  nntil  apecitied  time  for  hire.  Pribble  ▼. 
Kerii,  71  D.  327. 

No  one  can  be  made  bailee  of  another's 
goods  without  his  own  consent,  expressed  or 
implied.  Lhyd  v.  Wesi  Branch  Ins,  Bank, 
53  T>.  581. 

When  landlord  who  had  distrained  certain 
property  aftorwards  agreed  to  take  certain 
articles  in  payment  of  rent,  and  to  leave  them 
in  possession  of  tenant  on  his  procuring  per- 
son  who  would  become  bound  to  deliver  such 
articles  at  day  named,  or  pay  specified  sum, 
and  such  surety  was  accordingly  procured,  — 
held,  that  he  was  bound  absolutely  for  per- 
formance of  contract,  and  not  entitled  to  be 
treated  as  naked  bailee.  La  Fargt  v.  Mickert, 
21  D.  209. 

S.  Distinction  between  bailment  and 
sale.  —  Where  wheat  is  delivered  to  a  mill- 
er, npon  agreement  that  he  shall  return 
given  quantity  of  flour  for  so  many  bushels 
of  wheat,  miller  is  liable  as  bailee,  and  is 
not  a  purchaser;  and  therefore  if  wheat  be 
destroyed  by  accidental  fire,  he  will  not  be 
held  responsible;  and  this  notwithstanding 
miller  is  not  bound  to  return  flour  made  from 
identical  wheat,  but  flour  of  a  certain  quality. 
Slaughter  ▼.  Oreen,  10  D.  488.  S.  P.,  Irons 
▼.  Keulner,  33  XL  119;  Ledyard  v.  Hibbard, 
42  R.  474. 

Contract  whereby  owner  of  wheat  placed 
it  in  another's  mill  on  condition  that  miller 
might  mix  it  with  his  own,  convert  it  into 
flour,  sell  it,  and  appropriate  proceeds  to  his 
own  use,  but  that  on  otemand  of  person  de- 
positing the  wheat  he  should  be  entitled  to 
same  quantity  of  wheat  in  kind,  or  amount 
of  flour  so  much  wheat  would  make,  or  then 
price  of  wheat  per  bushel  in  money,  is  con- 
tract of  sale,  and  not  of  bailment,  and  in 
of  ^rt  before  demand  loss  must  fall  on 


miller.  CarUsU  t.  WaOaee,  74  B.  207.  Oon- 
tra,  see  Dunlap  t.  OJeason,  93  D.  231. 

8.  Belative  rights  of  the  parties.— 
Owner  placing  property  in  hands  of  another 
to  be  used  temporarily  for  unlawful  pnrpose 
does  not  forfeit  property  in  thins  thus  do- 
livered.     Woodman  r,  uvbhard.  Si  D.  SIO. 

Bailor  knowing  general  character  and 
habite  of  gratuitous  bailee,  and  place  where 
and  manner  in  which  goods  depoeited  are 
to  be  kept,  is  presumed  to  assent  that  foods 
shall  be  so  treated,  and  cannot  maintam  m> 
tion  for  loss  or  damage  nnder  snob  oiroain* 
stances.  KiwwIm  t.  AtlanUc  0te^  B.  JL  Chkf 
61  D.  234. 

Bailor  has  no  title  to  other  soods  remain- 
ing in  bailee's  hands,  thon^h  <»  like  oharao- 
ter  and  intended  to  be  put  m  plaoe  of  bailed 
goods,  where  snob  goods  have  not  been  aota« 
ally  confused,  but  disposed  «f  by  bailee. 
Wood  T.  Fates,  64  D.  655. 

Bailor  has  ri£[ht  to  demand  and  recoTer 
property  at  expuration  of  time  for  which  he 
has  stored  it  with  bailee  for  hire,  on  paying 
charges  for  storage.  PrSbbU  t.  Krnii,  71  D. 
327. 

4.  Bights  and  dntiles  of  bailee,  gen- 
erally. —  Bailment  of  property  with  power 
of  sale  is  personal  trust  to  bailee.  Hinmg  T. 
Adams,  73  D.  305. 

Bailee's  possession  is  bailor'a  PhUOps  r, 
Harriss,  19  D.  166. 

So  held,  where  slaves  belonging  to  a  ward 
had  been  hired  by  her  guardian  to  bailee  for 
a  year.  Also  fteld,  that  such  possession  of 
guardian  was  possession  of  ward.  Scdlee  ▼• 
Arnold,  82  D.  144. 

5.  The  care  or  diligence  required.  — 
Bailees  without  reward  are  bonnd  to  slight 
diligence  only,  and  are  not  answerable  ex- 
cept for  gross  neglect.  Knowles  v.  AtlanUe 
etc  R,  R,  Co,,  61 D.  234;  Beardslee  ▼.  Richard- 
son, 25  D.  596;  TaneU  v.  Seatan,  26  R.  380. 

And  negligence  with  which  he  can  be 
charged,  or  which  is  proper  subject  of  evi- 
dence, is  only  that  which  is  oonnected  vrith 
and  directly  contributes  to  loss.  First  NaL 
Bank  v.  Ocean  Nat.  Bank,  19  R.  181. 

Yet  where  profession  of  bailee  implies 
skill,  want  of  skill  is  imputable  as  gross 
neglect.     Stanton  v.  Bell,  11  D.  744. 

No  general  rule  can  be  laid  down  which 
will  be  applicable  to  all  cases  of  gratuitous 
bailment,  for  with  regard  to  care  necessary 
to  be  taken  much  depends  npon  circum- 
stances of  each  particular  case,  and  charac- 
ter and  value  of  thins  bailed,  and  ite  liability 
to  loss  or  injury.  Sddy  v.  Livingston,  88  D. 
122. 

Evidence  of  demand  and  refusal  is  suffi- 
cient to  throw  upon  such  bailee  burden  of 
showing  that  property  was  lost  without  his 
fault  or  gross  negligence.  Beardslee  v.  Richf 
anUon,  25  D.  596. 

Ordinary  diligence  is,  as  a  general  rule, 
required  in  bailments,  where  contract  is  of 
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mutaal  benefit,  as  where  work  is  done  for 
hire.     C<mner  t.  WirUm,  65  D.  761. 

One  who  nndertakes  to  repair  boat,  and 
places  her  npon  marine  railways  upon  bank 
id  nwer  for  that  purpose,  is  bound  to  use  at 
least  ordinary  care  for  preservation  thereof. 
He  ii  liable  in  damages  for  her  destruction 
if  he  launches  her  into  river  at  time  and  un- 
der circumstances  of  great  danger,  which  he 
OQght  to  have  foreseen,  and  which  caused 
destruction  of  boat  in  spite  of  her  owner's 
efforts  to  save  her.  This  although  the  loss 
was  occasioned  by  breaking  up  of  the  ice, 
and  twelve  days  after  launching.  Smith  v. 
Mctgaai,  64  D.  259. 

Watchmaker  who  receives  watch  to  re- 
pair for  hire  is  bound  to  use  ordinary  dili- 
gence in  its  safe-keeping,  and  is  liable  for  its 
vaiae^  ii^  through  hu  negligence,  it  is  stolen 
from  him;  and  any  sum  due  for  repairs  is 
snbject  to  same  law,  being  payable  or  not,  as 
watchmaker  is  guilty  or  not  of  want  of  ordi- 
nary diligence.     Halyard  v.  Dechehnanj   77 

Theft  is  not  presumptive  evidence  of 
bailee's  want  of  ordinary  care.  Mille  v.  Oil- 
hreth,  74  D.  487. 

If  bailment  be  for  exclusive  benefit  of 
bailee,  greatest  care  and  attention  is  neces- 
sary to  discharge  him  in  case  of  loss;  hence 
bailee  of  negress  was  held  liable  when  he 
sent  her  where  small-poz  was  known  to  be 
raging,  and  she  sickened  and  died  of  that 
disease.     De  ToUenere  v.  Fuller,  12  D.  616. 

6.  Lien  of  bailee.  —  Bailee  of  personal 
property  can  impose  no  lien  for  repairs  on 

Eroperty  bailed,  as  against  owner,  without 
is  Knowledge  and  consent.  Small  v.  Robm- 
SON,  81  R.  299. 

One  who  has  acquired  lien  for  repairs  on 
personal  property  conclusively  waives  it  by 
voluntary  and  unconditional  delivery  of  prop- 
erty to  owner.  Setuenbrenner  v.  MaWiews, 
33  R.  809. 

Bailee  forfeits  his  lien  by  receipting  to 
stranger,  and  acknowledging  that  he  holds 
goods  for  him,  or  by  refusing  to  deliver  goods 
to  his  principal  on  other  grounds,  omitting 
to  mention  his  lien.  Ho&rook  v.  Wighi,  35 
D.  607. 

Under  a  contract  for  repairing  several 
articles  for  gross  sum,  person  repairing  has 
lien  on  all  articles  for  repairs  on  any.  Hen- 
Mi  V.  NobU,  40  R.  659. 

7.  His  right  to  assign  or  transfer 
the  property  bailed.  —  Party  having  only 
qualified  property  in  goods  cannot  pledge 
them  any  more  than  factor  can  pledge  goods 
of  his  principal  for  his  own  debt.  Agnew  v. 
JokMtm,  62  D.  303. 

Bailee  of  steers  under  sale  to  him  on  con- 
dition that  they  were  to  remain  bailor's 
(vendor's)  property  until  paid  for  by  for- 
mer may,  before  pavment,  transfer  them  to 
another,  subject  to  bailor's  claim,  and  trans- 
feree will  acquire  same  rights  as  lus  trans- 
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ferrer  had,  and  on  tender  of  price  will  become 
owner  of  the  property.  BaUqf  v.  Colby,  Gi 
D.  752. 

Bailee  has  no  assignable  interest  where 
bailment  may  be  terminated  at  will  of  either 
party,  or  where  personal  confidence  is  re- 
posed in  bailee.    lb. 

Bailee  may  by  contract  have  assignable 
interest  in  bailment,  where  there  is  no  per- 
sonal confidence  reposed  in  him,  and  holoing 
is  for  a  term;  but  such  assignment  will  trans- 
fer bailee  s  interest  only,  and  assiffnee  will 
hold  property  in  same  manner  as  did  vendor. 
lb. 

Pledgee,  pawnee,  or  other  bailee  having 
lien  on  property  bailed  may  have  assignable 
interest  therein  to  extent  of  his  own  debt^ 
but  not  beyond  such  amount.     lb. 

Bailee  intrusted  with  property,  to  be  used 
in  his  service  and  in  his  Lustness,  has  no 
right  to  lease  such  property  to  another  to  be 
used  by  latter.  Contract  of  bailment  con- 
fers on  him  no  general  right  to  dispose  of  its 
use  or  enjoyment  as  he  may  see  fit.  Orodber 
V.  OulU/er,  69  D.  118. 

8.  Imty  to  return  property  bailed. 
—  Bailee  must  return  property  whenever 
called  upon,  after  reasonable  time,  if  time  is 
not  fixed  by  agreement,  or  by  nature  of  ob- 
ject to  be  accomplished.  CM  v.  Wallace,  98 
D.  435. 

This  is  question  which  must  be  determined 
by  circumstances  of  each  particular  case; 
and  where  written  contract  of  bailment  does 
not,  in  its  terms,  specify  time  of  its  continu- 
ance, parol  evidence  is  admissible  to  enable 
jury  to  determine  what  length  of  time  is 
reasonable  under  the  circumstances.     lb, 

9.  When  bailee  is  estopped.  —  Bailee 
cannot  deny  bailor's  right,  unless  he  shows 
that  it  had  been  judicially  determined  that 
some  other  was  entitled  to  demand  restitu- 
tion, or  that  some  other,  with  better  right 
than  bulor,  had  taken  thing  bailed  from  him 
without  his  fault  Stepftena  v.  VttugfuMn,  20 
D.  216. 

Bailee  may  den^  bailor's  title  by  showing 
that  latter  obtamed  posseMsion  of  goods 
either  fraudulently,  tortiously,  or  feloni- 
ously.    King  r,  Ridiards,  37  D.  420. 

Plaintiff  purchased  property  of  J.  8.,  and 
lent  it  to  defendant  to  oe  returned  upon  de- 
mand. J.  8.  was  afterward  adjudged  a 
bankrupt,  and  defendant,  while  so  holding 
as  bailee,  bought  the  property  of  bankrupt  s 
assignee.  Held,  that  defendant  could  not 
set  up  against  plaintiff  title  so  acquired,  even 
if  original  transfer  to  plaintiff  was  in  frand 
of  bankrupt  act  Hudd  v.  MoiUayne,  20  K 
25. 

Where  one  borrows  prof«rty,  without  al- 
leging any  riffht  to  it»  ne  is  estopped  from 
setting  up  a  claim  to  it  on  behalf  of  his  wife. 
PuUiam  v.  Burlingame,  51  R.  229. 

10.  His  Uabilities,  generaUy.— If 
property  is  employed  for  pnrpoae  diffsrenl 
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from  thAt  for  which  it  w»s  hailed,  bailee  is 
liiJ>le  for  loia  or  i^JUT  thereof,  although  be 
used  due  eare.  Dt  ToUmert  ▼.  FuUer,  12 
D.  616.  • 

Nonfeasance  of  gratoiiona  undertaking  cre- 
ates no  liability.    JforriMm  V.  Orr,  23  D.  319. 

One  receiving  sealed  letter  containing 
money  for  delivery  to  another,  and  failing 
to  deliver,  is  not  liable  for  money  had  and 
received,  eta,  where  there  ia  no  evidence  of 
his  oponins  the  letter.  Beardslee  t.  Biek- 
ardaon,  25  D.  596. 

Law  of  bailment  is,  that  plaintiff  is  not 
entitled  to  recover  where  he  has  brought  in- 
jnry  on  himself,  or  has  been  guilty  of  negli- 
gence, and  that  negligence  in  any  way 
concura  in  causing  loss  or  damage.  Hayea 
▼.   WeUa^  Fargo,  ds  Co.,  83  D.  89. 

Defendant  as  bailee  held  property  of 
plaintiff's  under  instructions  not  to  deliver 
it  to  any  one  without  plaintiff's  written  or- 
der. Defendant  delivered  the  property  to 
plaintiff's  wife  upon  an  order  which  proved 
to  be  a  forgery.  Held,  that  defendant  was 
liable  for  value  of  the  property.  Kowing  v. 
Manly,  10  R.  346. 

Usage  may  be  shown  to  qualify  liability 
of  bailee.     KeUon  v.  Taylor,  47  R.  284. 

11.  When  liable  f6r  converaion. — 
Bailee  receipting  to  stranger,  acknowledging 
that  he  holds  for  him,  is  guilty  of  actual  con- 
version of  the  goods.  Holbrook  v.  Wight,  35 
D.  607. 

Agreement  that  stock  shall  be  liable  for 
their  keeping,  with  power  to  sell  them  to 
pay  expenses,  gives  bailee  right  to  sell  only 
ao  much  of  it  as  is  necessary  to  pay  what 
might  be  due  him  for  their  keeping;  sale  of 
more  is  a  conversion.  WkUlock  v.  Heard,  48 
D.  73. 

Sale  of  more  stock  than  is  necessay  to  pay 
debt,  under  power  to  sell  for  payment  of 
debt,  is  not  void,  but  voidable  only,  at  elec- 
tion of  party  sought  to  be  divested  of  his 
title.    At 

Bailor  may  have  action  for  conversion  or 
injury  of  property  bailed,  though  contract 
of  bailment  was  void,  being  made  on  Sun- 
day; for  in  such  action  he  claims  as  general 
owner,  and  not  under  contract.  Woodman 
▼.  Hubbard,  57  D.  310. 

Bailee  is  guilty  of  conversion  if  he  uses 
property  bailed  to  him  in  different  manner 
or  for  other  purposes  than  those  designated 
in  contract  oi  bailment,  and  trover  is  main- 
tainable therefor.  Crocker  v.  OulUftTt  69  D. 
118:  Cobb  V.  WaUaee,  98  D.  435. 

Bailee  pledging  another's  property  without 
authority  is  guUty  of  conversion;  and  both 
bailee  and  pledgee  are  liable  in  trover, 
whether  pledgee  knew  real  state  of  title  or 
not.     Thrall  v.  Laihrop,  73  D.  306. 

*  Bailee's  liability  for  misuse  of  property,  see 
note,  12  D.  61!M»23w 

t  Conyeralon  by  sale  of  thing  bailed,  see  note,  66 
P.  768ii  760. 


Bailee  liable  only  for  groos  negligenoe  k 
still  liable  for  actual  conversion  of  the  prop- 
erty.    Oravea  v.  Smith,  80  D.  762. 

Misdelivery  of  proper^  by  any  bailee  to 
unauthoriied  person  is  of  itself  oonversion, 
rendering  bailee  liable  in  trover,  without  re- 
gard to  question  of  due  care  or  dopee  of 
negligence.  Hall  t.  BoUon  etc  B.  B,  Oo,^ 
92  D.  783. 

Bailee  of  certificates  of  stock  sold  aame 
for  his  own  use,  and  afterward  tendered  to 
bailor  other  like  certificates  of  stock  in  same 
company,  which  were  refused.  HM,  that 
bailee  was  not  liable  for  conversion  of  the 
stock.     Aikina  v.  QoanbU,  10  R.  282. 

Id.  Demand  and  xefiual  aa  evidence 
of  converaion.  ^  Demand  and  refusal  to 
redeliver  bailed  property  are  evidence  of 
conversion  in  aotion  to  recover  it.  PrUibU 
V.  Kent,  71  D.  827. 

Even  though  demand  was  not  made  at 
place  of  delivery.  DmUap  v.  HmOmg,  43 
D.  763. 

Bailee's  refusal  to  deliver  upon  false  and 
deceptive  grounds  is  equivalent  to  general 
refusal,  and  is,  in  general,  conclusive  evi- 
dence of  convenion.  Holbrook  ▼.  Wight,  86 
D.  607. 

Excuse  by  bailee  for  refusal  to  deliver^  that 
he  wants  time  to  consult  bis  partner,  with- 
out stating  why,  is  not  reasonable  excuse 
which  will  qual&y  or  limit  effect  of  such  re- 
fusal, as  evidence  of  conversion.    lb. 

Objection  that  no  authority  to  demand 

goods  was  produced  cannot  be  insisted  upon 
y  bailee  as  ground  for  non-delivery,  where 
no  such  objection  was  made  at  the  tmie.    76. 

Where  bailee  refuses  to  deliver  goods,  giv- 
ing different  reason  than  that  he  has  lien  on 
them  for  hie  debt,  and  does  not  mention  his 
lien,  it  is  evidence  of  conversioB.  Wkitlock 
V.  Heard,  48  D.  73. 

Suit  to  recover  value  of  bailed  proper|hr  is 
in  nature  of  aotion  of  trover.  Fribble  v.  Kent, 
71  D.  327. 

13.  Burden  of  proof  aa  between 
baUor  and  bailee.  — Bailor  has  bnrden  of 
showing  bailee's  negligence,  when  bailee 
proves  loss  or  injury,  and  attending  facts 
and  circumstances.  MilU  v.  Oilbreth,  74  D. 
487. 

Bailee  is  presumed  to  have  been  negligent, 
and  burden  of  proof  rests  upon  him  of  wow- 
ing exercise  of  such  care  as  was  required  by 
nature  of  the  bailment,  in  case  of  compen- 
sated as  well  as  in  gratuitous  bailments, 
where  bailor  shows,  in  action  sgainst  bailee 
to  recover  damages  for  injury  to  or  loss  of 
goods  bailed,  that  goods  were  placed  in  hands 
of  bailee  in  sood  condition,  and  that  they 
were  returned  in  damaged  state  or  not  at  all 
Cumint  v.  Wood,  92  D.  189. 

In  action  for  defendant's  negligence  ia 
suffering  note  given  to  him  for  collection  to 
1)0  barred  by  statute  of  limitations,  there  is 
no  presumption  that  he  was  to  have  oompen- 
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■ation,  and  burden  of  proof  it  on  plaintiff  to 
•how  hia  liabUity.  Kincheloe  r.  PrieBC,  68  R. 
117. 

14.  Bailor's  right  of  action  against 
third  persons. —iSona  JSde  purchaser  of 
goods  from  bailee,  not  at  market  overt,  can* 
not  hold  them  against  owner.  Kiteheil  t. 
Vanadar,  12  D.  249. 

Bailees  for  special  porpoee  have  no  right 
to  sell  property  bailed,  and,  npon  snch  sale^ 
bailment  is  determined,  and  r^  owner  may 
replevy  it  from  vendee.  BmerBon  v.  FHak,  19 
D.  206. 

Parchaser  of  goods  from  bailee  is  not  liable 
in  replevin  to  owner,  for  tortious  taking,  bat 
only  for  detention,  and  declaration  should  be 
in  deUnet  only.     Smiih  v.  Clark,  84  D.  213. 

A  ^rty  made  a  contract  with  author  of 
oopyrighted  historical  work,  by  which  he 
purchased  exclusive  right  to  publish  same. 
He  afterward  had  work  stereotyped,  and 
entered  into  contract  with  firm  of  booksell- 
era,  by  which  he  sold  them  a  half-interest 
in  stereotype  plates,  subject  to  his  contract 
with  author.  This  party  and  booksellers 
further  agreed  that  latter  were  not  to  dispose 
of  the  books  without  written  consent  of 
former,  and  also  that  if  said  iirm  of  book- 
sellers was  dissolved,  or  became  incapable- of 
performing  their  contract,  he  was  to  have 
riffht  to  claim  plates  upon  tendering  to  book- 
sellers amount  paid  him  therefor.  Held, 
that  party  had  as  much  right  to  recover 
plates  from  third  party  with  whom  they  had 
been  pledged,  upon  making  stipulated  ten- 
der, as  he  had  from  booksellers  themselves. 
Agnem  v.  JohMon,  62  D.  303. 

Bailment  for  hire  for  term  is  ended  by 
absolate  sale  by  bailee  of  property  bailed 
before  expiration  of  term,  though  such  sale 
pass  no  title,  and  owner  may  maintain  trover 
therefor  if  vendee  refuses  to  make  delivery 
on  demand;  and  rule  is  same  though  bailee 
had  right  to  purchase  the  article  within 
term  by  paying  price  thereof.  Bailey  v. 
Colby,  66  D.  752.  S.  P.,  Dunlap  v.  Oleaaon, 
93  D.  231. 

Unless  bailee  has  absolute  right  to  retain 
bailed  property  for  definite  time,  trespass 
may  be  Drought  against  wrong-doer  to  prop- 
erty, either  in  name  of  bailor  or  bailee.  Strong 
▼•  Adcmu,  73  D.405.* 

Agreement  by  bailee  not  to  remove  chat- 
tel mm  premises  without  bailor*8  consent  is 
not  broken  by  its  removal  by  attaching  offi- 
cer, on  mesne  process  against  bailee;  and 
bailor  will  not,  oy  reason  of  such  removal, 
acquire  right  of  possession  sufficient  to  en- 
title him  to  maintain  replevin  against  officer. 
Wade  V.  Jfoson,  74  D.  597. 

Bailor  may  maintain  trespass  for  asporta- 
tion of  his  property  from  bailee  by  wrong- 
doer, when  bailor  gratuitously  loans  chattel, 

•Who  may  maintain  action    of  trespass  for 
tajury  to  subject  of  bailment,  see  note,  IB  D.  566- 


and  reserves  right  to  demand 
thereof  at  any  tune.  fTaOer  ▼. 
76  D.  316. 

15.  Bailee's  right  of  aetion  against 
third  persons.  —  Either  bailee  or  bailor 
may  maintain  an  action  against  carrier  te 
whom  goods  have  been  delivered  for  trans- 
portation, for  their  loss.  Elkm»  ▼.  B.  A  Jf. 
R,  B.  Co.,  51  D.  184.  Contra,  see  LoekkaH 
V.  ITestem  eic  R,  R.  Co.,  54  R.  883. 

Bailee  may  recover  compensation  for  any 
conversion  of  or  injury  to  property  bailed 
while  in  his  possession.  LiUle  v.  Fot&eU,  56 
D.  671. 

Bailee  may  recover  value  of  property 
bailed^  or  damages  commensorate  with  in- 
jury sustained,  in  action  asatnst  stranger 
for  its  conversion  or  injury;  unt  his  damages 
are  limited  to  his  speoiid  interest  in  action 
against  general  owner.     75. 

Plaintiff  hired  a  horse  and  wagon.  De- 
fendant negligently  injured  wagon  while  in 
his  possession.  At  plaintiff's  request  owner 
had  it  repaired  and  expense  charged  to  plain- 
tiff. Hud,  that  plaintiff  might  recover  for 
damage  without  having  paid  snch  expense. 
BrtwBUr  v.  Warner,  49  R.  6. 

16.  Termination  of  the  bailment.  — 
If  bailment  is  for  explicitly  declared  pur- 
pose, it  terminates  whenever  that  purpose 
IS  accomplished.     (M66v.  ^a/Jocf ,  98  D.  435. 

Bailee  has  no  arbitrary  and  exclusive  right 
to  determine  when  bailment  shall  terminate, 
where  contract  of  bailment  is  indefinite  as 
to  time  of  its  oontmnanoe.     /6l 

IL  Ths  DnnatBiiT  Srsans  or  BAiucsirnk 

17.  Deposit— liability  of  gratuitous 
depositary.  —  Mere  depositary,  without 
any  special  undertaking  and  without  reward, 
is  not  answerable  for  loss  of  thing  deposited, 
except  in  cases  of  gross  negligence.  FotUr 
V.  EnesR  Bank,  9  1).  168;  Lloyd  v.  WeM 
Branch  In$.  Co.,  53  D.  581;  Spoomer  ▼.  JTof- 
toon,  94  D.  395. 

Unless,  prior  to  loss,  he  violated  his  implied 
obligation  to  return  it  in  a  reasonable  time; 
and  what  is  a  reasonable  time  within  which 
he  ought,  without  demand,  to  retom  it»  is  a 
question  of  law  for  court.  Oreen  ▼.  HoUingO' 
worth,  30  D.  680. 

Deposit  made  at  instance  of  bailee  reqnirss 
observance  of  ordinary  care  at  least.     lb. 

Servant  toking  goods  on  deposit  without 
anthority  of  and  unknown  to  master  will 
alone  be  liable  therefor,  though  he  deposit 
them  in  master's  house.  Llayd  v.  Wt§t 
Branch  Ins.  Co.,  53  D.  581. 

Degree  of  care  necessary  in  case  of  gratu- 
itous deposit,  to  avoid  imputation  of  bad 
faith,  is  estimated  by  carefulneBS  which  de- 
positary uses  towards  his  own  property  el 
similar  kind.     lb. 

Where  property  of  one  person  is  volunta- 
rily received  by  another,  by  delivery  of 
owner,  for  some  different  purpose  from  that 
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of  keeping  it^  and  upon  eicpress  or  implied 
agreement  of  different  kind  which  has  i>een 
answered  or  performed,  and  property  re- 
mains in  hands  of  such  party  without 
further  agreement*  law  imposes  duty  of 
depositary  without  any  actual  contract  for 
that  purpose.  SwUh  r.  ^.  <£r  L*  B.  S.,  59 
I>.  3C4. 

A  and  B  were  soldiers  in  camp,  occupying 
tents  something  over  fifty  yards  apart.  A 
had  $775,  and  tearing  that  it  would  not  be 
safe  with  himself,  had  left  it  with  B,  his 
friend,  without  expectation  of  reward  on  B*8 
part,  for  safe-keeping  for  two  nights,  and 
called  for  it  on  following  mornings.  This 
was  repeated  on  third  night,  but  A  did  not 
call  for  money  in  the  morning.  B  wanted 
to  rid  himself  of  the  charge,  and  on  third 
morning,  before  going  upon  duty,  he  started 
for  A*s  tent,  intending  to  return  pocket-book 
containing  A's  money.  Having  no  pocket 
large  enough  to  contain  it,  and  not  wishing 
to  expose  to  view  the  pocket-book,  B  placed 
it  between  his  shirt  and  vest,  intending  to 
keep  it  secure  by  pressure  of  his  arm  upon 
it.  On  way  his  attention  was  diverted,  and 
pocket-book  slipped  out  and  was  lost.  In- 
ference beinff  excluded  that  B  embezzled  the 
money,  — Ae&,  that  he  was  not  guilty  of  gross 
negligence.     Spoaner  v.  MaUoon,  94  D.  395. 

Plaintiff,  upon  point  of  starting  upon  long 
voyage,  requested  defendant  to  buy  govern- 
ment lK>nd  and  keep  it  for  him.  Defendant 
was  to  receive  nothing  for  his  services.  De- 
fendant bought  the  bond,  and  after  keeping 
it  a  year,  sent  it  by  mail  to  plaintiff's  wife, 
and  it  was  lost  on  the  way.  Neither  plain- 
tiff nor  his  wife  requested  defendant  to  send 
bond  to  her.  Held,  that  defendant  was 
liable  for  bond,  without  refi'ard  to  question 
of  diligence  on  his  part.  Jenkins  v.  Bacon, 
15K33. 

S.,  a  gnest  of  N.,  deposited  with  N.  for 
■afe-keeping,  without  reward  or  profit,  sev- 
eral United  States  coupon  bonds  oi  aggregate 
value  of  four  thousand  five  hundred  dollars. 
These  bonds,  with  knowledge  and  consent  of 
S.,  K.  deposited  iu  a  box  where  he  kept  his 
own  valuables,  which  he  locked  and  placed 
in  drawer  of  bureau  in  his  bedroom,  which 
drawer  he  also  locked.  N.,  without  knowl- 
e<lge  or  consent  of  S.,  took  one  of  the  bonds 
and  hypothecated  it  as  security  for  a  debt 
upon  which  he  was  liable.  Thereafter  thief 
entered  house  of  N.,  broke  lock  of  drawer 
and  that  of  box,  and  stole  bonds  of  S.  and 
papers  of  N.  therefrom.  IltUIf  that  N.  was 
not  liable  to  S.  for  bonds  taken  by  thief. 
Srkermer  v.  Neurath,  39  R.  397.  S.  P., 
CaldweU  V.  IlaU,  46  R.  410. 

18.  liiability  of  depositary  for  hire. 
—  Depositary  for  hire  is  liable  only  in  case  of 
ordinary  neglect,  so  that  if  he  shows  that  he 
Bsed  dne  care,  and  that  nevertheless  the 
goods  were  stolen,  he  will  be  excused.  FosUr 
Bank,  9  D.  16a. 


Where  right  to  receive  compensation  fof 
services  may  be  inferred  from  circumstances 
of  deposit^  duty  of  the  bailee  becomes  that 
of  a  aepositary  for  hire,  and  he  is  bound  to 
exercise  ordinary  care.  Gratuitous  deposi- 
tary is  bound  to  only  slight  care.  SmUk  v. 
N.  dfc  L.  R.  B.  Co.,  59  D.  364. 

Principal's  act  in  depositing  funds  with 
bailee  for  protection  of  surety  is  not  without 
consideration,  and  receipt  of  funds*  is  in  itself 
consideration  for  a  promise  by  bailee  to  pay 
surety.     Keller  v.  Bhoads,  80  D.  539. 

19.  Stora^  of  goods.  —  In  bailment, 
where  specific  article  deposited  is  to  be  re- 
turned, property  remains  m  bailor,  and  bailee 
holds  lien  upon  it  for  storage.  PribbU  v. 
Kent,  71  D.  327. 

Deposit  of  property  may,  after  notice,  be 
sold  at  public  auction,  under  stetutory  pro- 
visions, at  end  of  one  year  from  expiration 
of  storage  term,  if  bailor  faUi  to  demand 
property.     lb. 

Action  will  lie  for  value  of  bailed  property 
if  bailees  refuse,  upon  demand  and  tender  of 
storage,  to  redeliver  deposit  at  any  time 
before  expiration  of  one  year  from  end  of 
storage  term,  and  before  it  has  been  disposed 
of  bv  any  legal  mode.     lb. 

Plaintiffs  stored  certain  carriages  in  de- 
fendants' barn,  and  paid  storase.  Carriages 
were  injured  by  falling  in  of  roof  of  bam 
overloaded  with  snow.  Held,  that  defend- 
ants were  bound  to  furnish  building  which 
was  reasonably  safe  for  such  storage,  and 
were  liable  if  it  proved  to  be  unsafe,  unless 
defect  was  one  wnich  they  did  not  know  of, 
and  could  not  have  discovered  by  use  of  or- 
dinary care.     MouUon  v.  Phillips,  14  K  663. 

Plaintiff,  suing  for  the  value  of  goods  stored 
and  lost,  testified  to  prices  paid  by  her  for 
goods  six  or  seven  years  before  deposit,  and 
that  she  paid  market  price,  and  also  testified 
to  manner  of  use  and  condition  of  goods. 
Held,  competent.  Janes  v.  Morgan,  43  R. 
131. 

20.  Irregrular  deposit  or  mutuum.  — 
Property  passes  by  irregular  deposit,  or 
7niUuum,  as  fully  as  in  ordinary  sale  or  ex- 
change, and  risk  of  loss  by  accident  attaches 
to  control  and  dominion  of  the  property; 
depositary  in  such  case  being  required  to 
return  another  article  of  same  kind  and 
value,  or  havine  an  option  to  return  specific 
article,  or  another  of  same  kind  and  value. 
Chase  V.  Washburn,  59  D.  623. 

21.  Special  deposits.* — In  absence  of 
any  explanatory  evidence,  instrument  signed 
by  depositary,  by  which  he  acknowledges 
that  third  person  has  deposited  with  him  for 
*'  safe-keeping  "  a  certain  number  of  dollars 
in  gold  coin,  which  depositary  is  to  "return 
whenever  called  for,"  will  be  held  special 
deposit      Wright  v.  Paine,  34  R.  24. 

Bank,  gratuitous  bailee  of  bonds,  is  not 

*  See  Baxks,  etc.,  19, 20i 


M0  BAILMENT,  IL 

For  Index  to  Kotos  In  American  Decisions  and  American  Reports*  mo  pp.  6-S5S. 

liable  for  their  loaa  if  tbey  were  stolen  by 
one  of  its  clerks  or  employees,  in  employ- 
ment of  whom  it  was  not  wanting  in  ordinary 
care.     Smith  ▼.  First  Nat,  Bank,  97  D.  59. 

Gratuitous  bailor  of  bonds  deposited  with 
bank  cannot  recover  for  their  loss,  unless  he 
show  negligence  on  part  of  bank,  and  unless 
his  evidence  also  negative  inference  that 
bonds  were  stolen  by  any  of  the  employees 
of  bank,  whom  it  had  employed  without 
negligence  and  with  due  care.  lb.  See  also 
Banks,  etc.,  20,  75. 

2d.  Deposit  with  safe-depoeit  com- 
panies. —  A  safe-deposit  couipauy  for  hire 
undertook  to  *'  keep  a  constant  and  adequate 
guard  and  watch  over  and  upon  the  burglar- 
proof  sale  "  rented  by  plaintifif,  and  to  pro- 
tect its  contents  from  dishonesty  of  com- 
pany's employees.  Some  bonds  which 
plaintiff  had  deposited  in  safe  disappeared. 
Held,  that  company  was  bound  to  explain 
their  absence.  Sci/e  Deposit  Co,  t.  PoUock, 
27  K  660. 

23.  Bights  of  depositor.  —  Property 
remains  in  bailor  in  case  of  regular  deposit, 
and  is  held  at  bailor's  risk,  unless  it  is  appro- 
priated by  bailee  to  his  own  nse.  Cliaae  v. 
WaMum,  59  D.  623. 

One  who  deposits  money  with  another  to 
be  applied  to  third  person's  benefit  may 
countermand  appropriation  at  any  time  be- 
fore it  has  been  applied  to  that  purpose,  or 
before  such  an  engagement  has  been  entered 
into  between  depositary  and  one  for  whose 
benefit  the  mone^  was  originally  deposited 
as  creates  a  pnvity  between  them,  and 
amounts  to  an  appropriation.  WinJUey  v. 
Foye,  66  D.  715. 

84.  Mandate. — Act  done  gratis  is  called 
mandate  or  mandalum,  Conner  v.  Winton, 
65  D.  761. 

Delivery  of  horse  to  farrier,  who  gratui- 
tously offers  to  cure  him,  is  bailment  of  horse, 
and  Mtrrier  becomes  mandatary.     /6. 

Mere  mandatary  who  receives  no  reward 
is  only  liable  for  fraud  or  gross  neglect. 
Stanton  v.  Bell,  II  D.  744;  Conner  v.  Winton, 
65  D.  761;  Eddy  v.  Livingston,  88  D.  122. 

But  his  diligence  or  negliffeuce  is  to  be 
measured  by  circumstances  of  his  situation. 
Jenidns  v.  Motlow,  60  D.  154. 

He  is  responsible  for  breach  of  orders, 
ignorance,  gross  negligence,  or  fraud.  Con- 
ner V.  Winton,  65  D.  761. 

Diligence  required  is  proportioned  to  value 
of  property  bailed,  or  delicacy  of  operation 
to  be  performed,     /b. 

Following  instruction  is  erroneous,  in  suit 
by  G.  against  W.  for  malpractice  as  veteri- 
nary surgeon:  "If  W.  pretended  to  no  skill 
as  a  farrier,  or  was  not  known  to  C.  as  such, 
but  as  a  matter  of  friendship,  or  otherwise, 
recommended  the  making  of  the  puncture, 
and  the  same  was  assented  to  by  C,  and  the 
puncture  was  accordingly  made,  W.  is  not 
liable,  even  though  the  horse  died  in  couse- 


^uenoe  of  the  puncture  so  made.**   And 
is  so  because  it  makes  W.'s  mandatary  p^ 
sition  screen  him  from  all  liability.     /5« 

Plaintiff's  agent  collected  mooeys  for 
plainti£b,  and  turned  it  over  to  defendants 
at  Salt  Lake,  to  be  forwarded  to  pUintilb  at 
St.  Louis,  and  defendants,  for  purpose  of  so 
transmittuig  it»  purchased  draft  on  United 
States  treasury  with  this  money  and  money 
of  their  own,  and  sent  same  to  their  asent 
to  be  collected  and  paid  to  persons  entided, 
including  plaintiff^  Draft  was  refused  pay- 
ment, and  defendants  were  compelled  to  set- 
tle for  one  fourth  its  faoe  value.  In  actioa 
by  plaintiffs  for  failure  to  pa^  them  their  en- 
tire amount,  — held^  that  instmction  that 
they  were  entitled  to  reoover  was  erroneous, 
that  defendants'  contract  was  a  mandaium^ 
that  thev  were  bound  to  exercise  only  good 
faith  and  due  diligence,  and  that  determina- 
tion of  this  fact  was  for  jory.  BddjfY.  Lkrimff' 
ston,  88  D.  122. 

26.  Loan  —  what  constitutes.  —  la 
absence  of  any  explanatory  evidenos^  writing 
by  which  depositary  acknowledses  to  have 
received  a  certain  nnmber  of  dollars  in  gold 
"  on  deposit  to  be  paid  "  to  depositor  *'  on 
demand,"  will  be  held  contract  for  loan  of 
money,  payable  presently  or  on  demand; 
and  statute  of  limitations  will  begin  to  mn 
against  it  from  date  of  the  writing.  Wrigki 
V.  Paint,  34  R.  24. 

26.  IJability  of  borrower.— More  than 
ordinary  care  is  required  by  law  in  case  of  a 
simple  loan.  Oreen  ▼.  HoUmgsworA^  30  D. 
680. 

Degree  of  negligence,  in  saeh  ease,  is  qnea- 
tion  of  law  for  court;  but  faots  to  establish 
ncKligence  must  be  found  by  jury,    lb. 

Delay  of  three  weeks  in  returning  watch 
indefinitely  loaned  for  use  is  not  unreason- 
able,   lb. 

Bailee  of  thing  loaned  without  express 
agreement  is  liable  for  it,  if  he  faib,  upon 
demand  of  restitution,  to  return  it  ordaims 
it  as  his  own,  whatever  may  happen  to  it 
without  lender's  agency  or  aasent.    lb. 

One  who  at  owner's  request  takes  a  driTe 
in  a  sulky  is  liable  for  mjory  to  it  occa- 
sioned by  his  want  of  common  prudence. 
Catyenter  v.  Branch,  37  D.  587. 

Lender  of  chattel  may,  without  making 
demand,  maintain  action  for  its  recovery, 
where  time  for  loan  has  expired.  Chpp  t. 
Nelson,  62  D.  530. 

Borrower  of  chattel  will  not  be  permitted 
to  set  up  title  in  himself  until  he  has  restored 
chattel  to  lender.  Simpson  v.  Wrttm,  99  D. 
511. 

Owner  of  a  flag  lent  it  to  his  employer, 
helped  to  hoist  it  on  employer's  building 
anci  left  it  flying  when  he  went  away.  It 
was  afterward  injured  by  a  hail  storoL  Heki^ 
in  absence  of  proof  of  negligence,  that  bor- 
rower was  not  liable.  Beilar  r.  SkmiU,  38  &. 
280.   . 
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Agricnltaral  society,  iiiTttiiig  persons  to 
lena  articles  for  exhibition  at  fair,  and  prom- 
ising to  take  care  of  them,  is  responsiDle  if 
they  are  stolen  by  its  negligence.  Vigo  Aq' 
rieuUurtU  Soc.  t.  BrumJUl,  52  R.  667. 

S7.  and  what  return  will  dim- 

charge  it. — Resumption  of  possession  by 
lender,  or  oonTeyance  of  property  loaned  to 
another,  within  five  years,  is  sufficient  to 
determine  loan.  CoWm9  r.  Lojftua,  34  D. 
719. 

6.,  owning  shares  of  M.  &  C.  R.  R.  stuck, 
in  1856-57,  toansferred  the  same  to  F.,  who 
gave  to  6.  written  obligations  for  its  return, 
substantially  as  follows:  **  Borrowed  of  Wil- 
liam Greene  one  hundred  and  nine  shares  of 
M.  ft  C.  R.  R.  stock,  drawing  interest  at 
eiffht  per  cent,  to  be  returned  on  demand." 
Aiterward,  the  railroad  company,  having  be- 
come hopelessly  insolvent,  lu  ISiSO,  a  mort- 
gage on  the  road  was  foreclosed;  all  its 
property  and  rights  sold;  sale  confirmed  and 
deed  made  to  purchaser;  and  afterward  all 
property,  rights,  and  franchises  of  the  rail- 
road company  having  been  conveyed  to  a  new 
corporation,  old  corporation  ceased  to  exist 
in  fact,  and  its  stock,  from  that  time  on, 
ceased  to  have  a  legal  existence,  and  had  no 
valae.  Held,  that  transaction  between  G. 
and  F.  was  in  nature  of  a  mutuum,  and  pay- 
ment  in  discharge  of  the  loan  could  be  made 
by  return  of  an  equal  number  of  shares  of 
stock  of  the  M.  ft  C.  R  R.  Co.,  without  re- 
gard to  its  market  value.  Foadiekv.  Oreene, 
22  R.  .^28. 

The  financial  condition  of  the  railroad  com- 
pany, the  subsequent  existence  or  non-exist- 
ence of  the  corporation,  or  its  stock  as  a 
representative  of  value,  will  not  aflfect  con- 
strnction  of  the  contract.  Its  terms  deter- 
mine duties  and  liabilities  ot  parties  each  to 
the  other,     fb. 

When,  by  terms  of  contract,  borrowed 
•took  is  to  be  returned  on  demand,  it  is 
meant  that  equal  number  of  shares  of  stock 
of  same  company  shall  be  returned,  and  no 
cause  of  action  accrues  to  G.  until  demand 
is  made  or  waived,  or  fact  exists  that  avoids 
necessity  for  demand.     lb. 

If  lender  has  made  no  demand  during  legal 
existence  of  such  old  company,  or  of  its  stock, 
and  nntil  after  return  of  such  stock  has  be- 
come impossible,  without  fault  of  borrower, 
his  right  to  return  of  such  stock  is  gone,  and 
be  is  not  damaged  by  failure  afterward  to  re- 
turn same.     /b. 

Where  cause  of  action  does  accrue  in  such 
case,  measure  of  damage  will  be  market  value 
of  such  stock  at  time  cause  of  action  accrued. 
If  at  that  time  stock  was  worthless,  only 
nominal  damages  can  be  recovered.     lb, 

28.  Hiring  a  chatteL  —  Plaintiff  can- 
not recover  hire  of  slave  if  he  knew  slave 
was  unsound,  and  fraudulently  concealed  it 
from  defendant,  providing  latter,  within 
maonable  time  after  discovering  fraud,  of- 


fered to  retom  aUve  and  reacind  oontraet 
Reading  ▼.  Price,  19  D.  162. 
Hirer  of  personal  property  caimot  by  sals 

thereof,  though  to  apnrehaser  in  good  faith, 
pass  title.     BuMeU  v.  Favier,  36  D.  662. 

Lessee  has  a  right  to  property  leased,  dur- 
ing lease,  paramount  to  any  right  of  lessor 
or  his  creditors,  and  in  enjoyment  of  this 
right  they  cannot  disturb  him  with  impnnity; 
they  cannot  take  the  proper^  out  of  his  poe- 
session.     8mUh  v.  mtea,  49  D.  782. 

Interest  of  lessee  in  personalty  may  be 
seized  and  sold  on  execution  by  his  creditors, 
and  purchaser's  right  at  sheriff's  sale  would 
continue  nntil  determination  of  lease.    lb. 

Reversionary  interest  of  lessor  is  not  sub- 
ject of  sale  on  execution  dnring  oontinnanoe 
of  lease.     Pk 

Contract  6f  hiring  is  not  ertingpaished  bv 
sale  of  the  propertv  by  lessor  to  hirer  which 
was  fraudulent  and  void,  as  contract  fair  and 
lawful  in  itself  cannot  be  affected  by  one 
which  is  void  as  against  policy  of  law.  BriU 
V.  Aylet,  52  D.  282. 

Driving  horse  beyond  place  for  which  he 

was  hired  is  substantial  conversion  and  direct 

injnrv  to  owner's  right  of  property,  and  not 

in  substance  mere  breach  of  hirer's  contract. 

Woodman  v.  Hubbard,  57  D.  310. 

Hirer  of  horse,  who  by  improper  feeding 
and  watering  makes  him  sick,  and  returns 
him  in  that  condition  to  his  owner,  is  liable 
for  his  full  value,  if  owner,  by  use  of  reason* 
able  care  and  employment  of  suitable  vete- 
rinary surgeon,  who  treated  him  according 
to  his  best  jndgment,  was  nnable  to  cure 
him,  although  treatment  was  in  fact  im- 
proper and  contributed  to  horse's  death. 
Ecutman  v.  Sanbom,  81  D.  677. 

One  who  hires  horse  is  not  liable  for  ex- 
pense of  caring  for  it  if  it  becomes  sick  in 
hiii  hands  without  his  fault,  but  owner  is  lia- 
ble therefor  to  third  person,  who,  with  his 
knowledge,  cares  for  it  at  request  of  hirer. 
Leach  v.  French,  31  R.  296. 

Where  one  party  lets  his  team  and  driver 
to  another,  to  be  need  in  certain  place  and 
for  certain  purpose,  and  while  being  used  in 
different  place  and  for  different  purpose, 
without  bailor's  consent,  team  is  lost  with- 
out any  negligence  of  driver,  hirer  is  respon- 
sible tberetor.  De  Foin  v.  Mic/Ugan  Lumber 
Co.,  54  R.  649. 

29.  or  Mrvioes  upon  it.  —  Person 

who  pastures  cattle  for  hire  must  keep  his 
ground  properly  inclosed.  Cecil  v.  Preuchp 
16  D.  171. 

Where  person  undertakes,  for  pay,  to 
keep  horse  of  another,  and  while  he  is  keep- 
ing nim,  in  manner  agreed  upon,  he  escapes 
and  is  lost,  without  any  negligence  on  part 
of  bailee,  latter  is  not  liable.  Owens  v.  Geiger, 
22  D.  435. 

Livery-stable  keeper  is  liable  for  loss  of 
horse,  where  he  permits  stage-driver  to  enter 
stable  at  night  and  take  out  ttage-horsesi 
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and  in  morning  part  of  stable  door  is  found 
open  and  plaintiff's  horse  is  missing;  and 
whether  horse  escaped  with  other  horses  or 
afterwards  makes  no  difference.  Swann  v. 
Brown,  72  D.  568. 

Pablic  millers  are  held  to  very  great  de- 
f^ree  of  care  and  diligence  in  safely  preserv- 
ing materials  delivered  to  them  to  be  ground; 
but  their  liability  is  not  as  extensive  as  an 
innkeeper's  or  common  carrier's.  If  in  exer- 
cise of  such  care  as  from  nature  of  case  is 
thought  necessary  for  its  preservation  grist 
is  lost,  without  imprudence,  negligence,  or 
fault  of  miller,  he  will  not  be  liable.  WaUaee 
V.  Canaday,  70  D.  250. 

Miller's  liability  for  grain  delivered  to  him 
to  be  ground  continues  until  it  is  so  ground 
and  returned  to  its  owner.  If  owner's  ser- 
vant is  present  while  grain  is  beins  ground, 
assisting  in  work,  and  places  a  sacK  of  grist 
in  place  from  which  it  is  stolen,  miller  is  not 
relieved  from  his  liability,  as  servant  while 
so  acting  was  not  agent  of  his  master,  but  of 
miller.    76. 

When  one  delivers  logs  at  custom  saw-mill 
to  be  sawed  at  agreed  price,  owner  of  mill 
becomes  bound  to  exercise  ordinary  care  in 
keeping  and  manufacturing  the  logs,  and  in 
case  of  their  loss  to  prove  that  it  was  with- 
out his  fault  OUcuon  t.  Beers,  59  B.. 
767. 

Cotton-ginner  is  held  only  to  ordinary 
diligence  and  care  in  custody  of  cotton  de- 
livered to  him  to  be  ginned.  KeUon  v.  Tern- 
hr,  47  R.  284. 

Specific  lien  on  chattel  for  remuneration 
exists  in  favor  of  person  to  whom  delivered, 
as  general  rule,  if  it  receives  from  his  Ubor 
and  skill  increased  value,  provided  there  is 
nothins  in  contract  inconsistent  with  exist- 
ence of  lien;  and  such  lien  exists  equally, 
whether  there  be  agreement  to  pay  stipulated 
price  for  labor  and  skill,  or  implied  contract 
to  pay  reasonable  price.  Banna  v.  Phelps, 
63  D.  410. 

Bailee's  lien  for  labor  and  skill  bestowed 
upon  chattel  is  waived  by  unqualified  refusal 
to  deliver  chattel  to  baulor,  without  placing 
refusal  on  ground  of  lien.     lb. 

BAIiIiOTS. 

Form,  validity,  and  secrecy  of,  see  ELScnoira, 
8,9. 

BANK  NOTEa 

Circulation  of,  see  Banks,  33. 
Payments  in,  see  Payment,  25,  26. 
When  good  tender,  see  Baniu,  34;  Tinder, 
3^. 

BANKRUPTCY. 

[Includes  decisions  lUusrating  the  principles 
of  bankruptcy  as  applied  under  the  acts  of  Con- 
gress of  IbOO,  1841,  and  18*7,  the  procedure  under 
such  acts,  effect  of  a  dischnrKe,  and  revival  of 
liability  by  new  promise,  etc.  The  administra- 
tion of  assets  of  insolvents  under  state  laws  Is 
treated  under  Absionmbnts  pub  Bxmbpit  of 
Caai>iToas  and  iNsoLvaMCY.J 
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SHIPS  AND  CoBPORATIONS. 
VL    FORKION  BANKRXTTTGiaa. 

L  Gbnbral  PBnroiPUH. 

1.  Jurisdictioxi  in  bankraptcv. — Jv 
rbdiction  of  district  courts  in  bankruptcy, 
as  stated  in  Bx  parU  CUy  Bank,  3  How.  2S^ 
cannot  be  received  as  a  guide  to  direct  judg- 
ment of  state  courts,  by  reason  of  different 
portions  of  opinion  there  given  being  irrecon- 
cilable.    Peck  ▼.  Jermess,  43  D.  573. 

2.  Ooncuxrent  JnriiMliction  of  state 
courts.  — Jurisdiction  of  state  courts  over 
debts  and  demands  aoainst  bankrupt,  ca- 
pable of  being  proved  under  bankrnptoj 
procee<lins8,  is  derived  from  laws  of  severaJ 
states,  and  existed  before  passage  of , bank- 
rupt act,  and  is  neither  enlarged  nor  limited 
by  it.     lb. 

Creditors  of  bankrupt  having  claims  ca- 
pable of  being  asserted  in  state  courts  are  at 
full  liberty  to  resort  to  those  jurisdictions, 
and  to  pursue  their  remedy  there,  notwitli- 
standing  those  claims  are  debts  capable  also 
of  being  asserted  under  bankruptcy  acL     /&. 

JuriMiction  of  state  courts  in  such  caaes 
is  not  a  jurisdiction  "  in  bankruptcy  **; 
creditors  resorting  to  it  are  not  creditors 
"who  claim  a  debt  or  demand  under  the 
bankruptcy";  the  proceedings  had  under 
their  claims  are  not  matters  and  things  done 
"under  and  in  virtue  of  the  bankruptcy.** 
lb. 

Jurisdiction  of  state  court  to  enforce  ▼en- 
dor's  lien  is  not  ousted  by  vendee's  bank- 
ruptcy and  discharge.  BUioU  v.  Bootli^  23 
E.  593. 

3.  Staying  suits  in  state  courts.  — 
Filing,  by  suitor  in  state  court,  of  petition 
in  bankruptcy,  under  act  of  Congress*  ren- 
ders it  duty  of  state  court  to  suspend  at  onoo 
all  proceedings  for  reasonable  time,  in  order 
that  assignee  of  petitioner,  in  case  he  be  de- 
creed a  bankrupt^  may  be  substituted  f<M 
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him  in  the  action.     Finher  v.  Vose,  38  D. 
243.    a  P.,  JUnf  ▼.  Wight,  20  R.  333. 

Under  statute  oreatiag  mechanic's  lien  on 
building  as  soon  as  labor  is  performed,  or 
materius  furnished  and  used,  statement  re- 
quired by  statute  may  be  filed  and  suit  com- 
menced in  state  court  to  enforce  the  lien, 
after  commencement  of  proceedings  to  de- 
clare owner  of  building  a  bankrupt;  but 
court  will  order  suit  to  stand  continued  to 
await  result  of  action  of  bankrupt  court. 
CU/ton  T.  Foster,  4  R.  539. 

Action  on  promissory  notes,  plea  in  bar 
that  since  commencement  of  action  defend- 
ant had  been  adjudged  bankrupt  and  that 
plaintiff  bad  proved  its  debt  in  bankruptcy, 
and  that  bankruptcy  proceedings  were  still 
pending.  Held,  bad  on  demurrer;  the  ac- 
tion shoald  be  held  in  suspension  until  the 
termination  of  proceedings.  Brandon  M/g. 
Co.  ▼.  Frager,  19  R.  118. 

4.  Conflict  of  authority  between 
marshal  and  aheriif.  —  United  States 
marshal,  by  virtue  of  warrant  in  bank- 
ruptcy, took  property  of  bankrupt  from 
custody  of  state  sheriff,  who  had  seized  it 
on  execution  against  bankrupt,  before  com- 
mencement of  proceedings  m  bankruptcy. 
Held,  that  marshal  was  liable  for  damages  at 
suit  of  sheriff.     MoUuon  v.  Etiton,  10  R.  150. 

United  States  marshal,  holding  warrant 
issued  in  proceedings  in  bankruptcy,  com- 
manding hmi  to  take  possession  of  property 
of  bankrupt,  is  not  protected,  when,  in  exe- 
cution of  his  writ,  he  takes  possession  of 
property  of  another,  but  is  as  much  a  wrong- 
doer as  a  private  person,  and  is  liable  to  ac- 
tion in  state  courts  for  trespass.  Mcwsh  v. 
Armstrong,  18  R.  355. 

5.  Parties.  —The  only  parties  to  bank- 
ruptcy proceedings  are  uankrupt,  his  as- 
signee and  creators.  Matters  involving 
interest  of  other  parties  can  only  be  deter- 
mined by  actions  which  are  separate  from 
proceedings  in  bankruptcy.     lb. 

6.  Sifect  of  the  act  on  state  insolvent 
laws.  —  Proceedings  under  state  insolvent 
law  instituted  before  enactment  of  bankrupt 
law  of  1841  are  not  superseded  by  applica- 
tion of  insolvent  for  discharge  under  bank- 
mpt  act,  and  such  discharge  does  not  affect 
right  of  creditors,  existing  at  date  of  his  as- 
signment under  insolvent  law,  to  prove  their 
claims  sgainst  his  estate  in  insolvency  pro- 
ceedings.    Minot  T.  TJtacher,  41  D.  444. 

Passage  of  bankrupt  law  of  1867  sus- 
pended operation  of  state  insolvent  law,  so 
far  as  provisions  of  former  applied  to  subject- 
matter  of  latter.  Matter  qf  Reynolds,  5  R. 
615. 

The  bankrupt  laws  did  not  nullify  or  super- 
sede state  insolvent  laws,  and  jurisdiction 
may  be  exercised  under  latter,  at  least  until 
nroceedings  have  been  commenced  under 
former.     Reedy.  Taylor,  7  R.  180. 

Stste  insolvent  laws  are  not  wholly  super- 


seded by  bankrupt  act;  therefore  compul- 
sory proceedings  under  state  law  to  distribute 
assets  of  insolvent  debtor  were  held  valid,  it 
appearing  that  debtor  declined  to  so  into 
voluntary  bankruptcy;  that  he  had  com- 
mitted no  act  of  bankruptcy  of  which  credi- 
tors could  avail  themselves,  and  that  pro- 
ceedings could  not  obstruct  his  becoming 
voluntary  bankrupt  and  obtaining  discharge 
as  such.     Geery's  Appeal,  21  R.  653. 

7.  on  poor-debtor  laws.  — Bank- 
rupt act  does  not  suspend  or  supersede  a 
"  poor-debtor  law  "  of  a  state,  whicn  permits 
a  debtor,  taken  on  execution,  to  oe  dis- 
charged on  making  a  general  assignment  of 
his  property  for  benefit  of  judgment  creditor. 
Marshy.  Hall,  11  R.  245. 

8.  Effect  of  commencing  proceed- 
ings, generally.  —  Arrest  of  bankrupt, 
after  adjudication  of  bankruptcy,  upon  war- 
rant issued  before  that  adjudication  under 
United  States  statute  of  1867,  chapter  176, 
section  40,  is  unauthorized  by  law,  and  bond 
given  to  procure  release  from  such  arrest 
is  void.     Unher  v.  Pease,  17  R.  169. 

9.  on  assignments  for  benefit  of 

creditors.  —  Fraudulent  deed  of  trust  or 
assignment,  not  expressly  assented  to  by 
creditors,  is  but  mere  power,  which  is  re- 
voked  by  bankruptcy  of  grantor.  'Ashley  ▼. 
Robinson,  65  D.  387. 

A  creditor  of  P.  commenced  action  against 
him  in  1869.  P.  then  made  an  assignment 
for  benefit  of  creditors,  and  subsequently 
action  was  prosecuted  to  judgment.  Held, 
that  bankrupt  law  of  1867  had  no  effect  upon 
assignment,  and  that  it  was*valid  under  law 
of  Pennsylvania  as  against  judgment  creditor 
who  levied  on  assigned  property  under  hit 
judgment.     Beck  v.  Parker,  3  R.  625. 

Voluntary  assignment  by  debtor  for  benefit 
of  creditors,  under  state  insolvent  law,  be- 
fore commencement  of  bankruptcy  proceed- 
ings, is  not  void  nor  voidable,  unless  such 
proceedings  be  begun  within  six  months. 
Malthie  v.  Elotchhss,  9  R.  364. 

10.  on  attachment  liens. — At- 
tachment lien  is  overreached  by  decree  in 
bankruptcy  founded  upon  petition  filled  be- 
fore any  judgment  was  obtained  in  attach- 
ment suit;  though  this  was  instituted  before 
petition  was  filed.  Fisher  v.  Vose,  38  D.  243. 
Contra,  see  Stoddard  v.  Locke,  5  R.  308. 

In  assump/tU  in  state  court,  and  attachment 
of  property,  defendant  pleaded  discharge  is 
bankruptcy.  Plaintiff  replied  attachment, 
and  demanded  judgmeut  against  the  prop- 
erty. Defendant  rejoined  order  and  decree 
of  district  court  commanding  sheriff  to  de- 
liver goods  to  assignee  in  bankruptcy,  to  be 
administered  upon  by  him, —  held,  that  order 
and  decree  imposed  no  duty  upon  sheriff, 
and  rejoinder  furnished  no  answer  to  replica- 
tion.    Peck  V.  Jenness,  43  D.  573. 

Effect  of  adjudication  of  bankruptcy  is  te 
bring  all  bankrupt's  assets  at  once  into  ous* 
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tody  of  law,  and  to  prevent  rabsequent  at- 
lachment  by  one  crecutor  for  his  own  benefit. 
WiUiamM  ▼.  MerriU,  4  R.  521. 

D.  was  adjudged  bankmpt  on  his  own 
petition  in  February,  but  no  meeting  of  his 
creditors  was  held  or  assignee  appointed  un- 
til  March  10th.  On  March  9th,  defendant, 
as  deputy  sheriff,  attached  certain  property  in 
suit  against  D.  Plaintiff  claims  title  thereto 
under  bill  of  sale  from  D.  dated  in  January, 
and  sued  for  its  conversion.  Defendant 
alleged  that  bill  of  sale  was  given  without 
consideration,  and  for  purpose  of  defrauding 
D.'s  creditors.  Held,  that  defendant  could 
not  justify  under  his  writ,  and  that  plaintiff 
could  recover,     lb. 

Debtor's  property  was  attached  on  March 
8th,  at  7  o'clock,  p.  m.,  and  his  petition  in 
bankruptcy  was  filed  July  8th,  succeeding, 
at  3  o'clock,  p.  M.  Held,  that  maxim  that 
in  law  there  is  no  fraction  of  a  day  did  not 
apply,  and  that  attachment  was  dissolved 
under  section  14  of  bankrupt  act»  dissolving 
attachments  made  within  four  months  of 
commencement  of  proceedings  in  bank- 
ruptcy. Wedbrodk  M/g,  Co.  v.  Grant,  11  B. 
181. 

11.  on  Judfirment  liens.*  —  Judg- 
ment obtained  after  petition  in  bankruptcy, 
and  before  final  discnarge,  will  be  vacated 
upon  bill  filed  in  equity  to  enforce  it,  if  de- 
fendant Las  had  no  prior  opportunity  to 
avail  himself  of  defense  of  bankruptcy. 
McDonald  v.  hujraham,  64  D.  166. 

After  judgment  in  an  action,  and  appeal 
taken  by  defendant,  he  was  adjudged  a  bank- 
rupt by  register  in  bankruptcy,  and  filed  ad- 
judication m  appellate  court.  On  application 
for  stay  of  proceedings,  held,  that  judgment 
was  final  within  contemplation  of  section  '^l 
of  the  bankrupt  act,  and  that  stay  could  not 
be  granted.     MertiU  v.  Olidden,  2  R.  479. 

In  action  on  judgment  obtained  in  New 
Hampshire,  after  defendant  had  been  ad- 
judged bankrupt  on  debt  provable  in  bank- 
ruptcy, certificate  of  his  snsequent  discharge 
in  Dankruptcy  is  not  bar  to  action  in  Massa- 
chusetts, there  beins  no  evidence  of  different 
law  and  practice  in  New  Hampshire,  firad' 
ford  V.  Bke,  3  R.  483. 

Funds  were  paid  into  state  court  for  J.  S., 
and  other  persons  obtained  judgments  for 
costs  against  him,  and  execution  was  issued 
thereon,  but  returned  unsatisfied.  Ordered, 
that  amount  of  costs  be  deducted  from  funds, 
notwithstanding  J.  8.  had  been  a^ljudged  a 
bankrupt  about  time  judgments  for  costs 
were  obtained.  Clerk's  OMot  v.  President  etc. 
rf  Bank  qf  Cape  Fear,  8  R.  506. 

After  recovery  of  judgment  in  New  York 
supreme  court,  and  an  appeal  to  general 
term,  defendant  was  declarea  a  bankrupt  on 
his  own  application.     Held,  that  defendant 

*  Effect  of  Judgment  asalnst  bankrupt  for  pre- 
existing debts,  see  notes,  46  B.  677-580;  68  D.  290- 


had  sufficient  interest  in  case,  after  hia  bank- 
ruptcy, to  sustain  a  further  appeal  to  courl 
of  appeal,  assignee  in  bankruptcy  not  bavins 
intervened  in  case.  Sar^ford  v.  San^ford^  17 
R.  206. 

Discharge  in  bankruptcy  doM  not  affect 
judgment  of  state  court  against  bankrupt^ 
obtained  after  adjudication  of  bankmptcyt 
in  action  pending  at  time  of  adjudication, 
and  not  stayed.     Bowen  v.  ESchelj  46  R  574. 

12.  execution  Hens.  —  Notice  of 

adjudication  in  bankruptcy  does  not  justify 
sheriff  who  has  seized  property  under  execn- 
tiou  from  state  court  in  refusing  to  sell  anch 
property,  where  it  has  not  been  ordered  into 
bankruptcy  court.  Sharman  v.  HoweU,  11 
R.  576. 

1 3 .  Prohibited  and  fraadnlent  trans- 
fers.  —  Preference  given  by  a  debtor  to  his 
creditor,  to  be  void,  must  be  voluntary  act  of 
the  debtor,  and  not  arise  in  consequence  of 
any  previous  agreement  with  his  creditor 
for  security.    Smoot  v.  Morehouse,  42  D.  644. 

Conveyance  of  res!  estate  to  a  purchaser 
in  good  faith  and  for  value  by  one  contem- 
plating bankruptcy,  and  afterward  becoming 
bankrupt,  is  valid  as  against  purchaser  from 
assignee.      Wif^gleb  v.  Thomsen,  40  R.  571. 

Bankrupt  gave  to  creditor  bis  note  in- 
dorsed by  third  person.  Held^  not  fraudu- 
lent preference,  as  advantage  secured  by 
creditor  was  not  out  of  bankrupt  s  estate. 
Dalrj/wple  v.  Hillenbrand,  20  R.  438. 

State  court  will  not  annul  sale  valid  under 
state  law  because  it  was  designed  to  give 
preference  to  creditor,  prohibited  by  bank- 
rupt act.     BrtmUy  v.  Ooodrkh,  22  R.  685. 

Mortgage  given  by  bankrupt  to  bona  fide 
creditor,  upon  his  solicitation,  within  two 
months  before  filing  of  petition  against  such 
bankrupt,  under  act  of  1841,  is  not  void  as 
being  made  in  contemplation  of  bankruptcy, 
where  bankrupt  testifies  tliat  though  he  was 
then  deeply  insolvent,  he  tLoufl[ht  himself 
able  to  pay  his  debts,  and  so  reprewnted  to 
creditor,  and  that  he  did  not  then  intend  or 
expect  to  be  thrown  into  bankruptcy.  Dcm 
V.  Sargent,  41  D.  684.* 

Note  executed  by  bankrupt  on  condition 
tliat  creditor  would  withdraw  his  oppositi<m 
to  bankrupt's  discharge  in  bankruptcy, 
thouffh  executed  after  such  discharge,  is 
void  for  want  of  eonsideration.  Rice  v.  Ma3> 
well,  53  D.  85. 

Secret  agreement  in  fraud  of  creditors, 
under  which  l)ankrupt  is  to  pay  debt  of  his 
assignee  in  full  if  he  will  assent  to  his  dis- 
charge, is  illegal  at  common  law,  and  con- 
trary to  provisions  of  bankrupt  act.  Blaad^ 
v.  FotoU,  21  R.  633. 

So  of  note  and  mortgage  on  her  separate 
property,  made  and  signed  by  wife  of  bank- 
rupt, at  his  request,  in  pursuance  of  sudi 
agreement,     lb. 

*  Chattel  mortgage,  when  unlawful  pceft 
Beenote,67ft.262-:tfa 
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All  instramenti  made  for  purpose  of  giving 
effect  to  illesel  agreement  are  tainted  with 
illegali^,  aad  cannot  be  enforced  in  conrt  of 
equity,     /ft. 

Manufacturer  of  bricka  gare  mortgage 
npon  bricks  to  secure  existing  debt  and 
future  advances.  Mortsa^ed  property  was 
subsequently  sold  and  delivered,  with  per- 
mission of  the  mortgasees,  and  new  mortgage 
was  given  on  other  bricks,  expressed  to  be 
in  consideration  of  release  of  clEdm  of  prior 
mortgage.  Manufacturer  was,  at  time  of 
givine  new  mortgage,  insolvent  in  fact,  al- 
tbongn  he  did  not  file  his  petition  in  bank- 
ruptcy until  a  month  later.  In  action  by 
assignees  in  bankruptcy  to  recover  for  prop- 
erty conveyed  under  this  last  mortgage,  jury 
found  intention  on  part  of  mortgagor  to  give 
preference  to  mortgagees,  and  also  that  mort- 
gagees had  reasonable  cause  to  believe  insol- 
vency, and  such  intention  of  the  mortgagor. 
Neldf  that  new  mortgage  must  be  regarded 
as  new  security,  and  not  mere  substitution 
ci  securities,  and  that  it  was  void  as  against 
Bsslgnees  in  bankruptcy.  Forbe$  v.  Howe, 
3  R.  476. 

n.   Pbocxedivos  to  Rsalizs  ths  Estati 

FOR  CRBDirORS. 

14.  What  title  Tests  in  assignee.  — 
Assignment  by  bankrupt  of  his  propertv 
vests  in  assignee  title  to  it,  except  to  such 
as  would  impose  liability  upon  assignee;  as 
to  that  he  must  assent  Berry  v.  OiUU,  43 
D.  684. 

Asaigneee  in  void  bankruptcy  proceedings 
are  mere  custodians  or  bailees  of  fund  trans- 
ferred to  them  by  a  receiver  of  bankrupt 
estote  by  order  of  court;  and  after  failure  of 
bankruptcy  proceedings,  they  hold  it  subject 
to  direction  of  court.  Adanw  v.  BaakiU,  65 
D.  491. 

16.  How  far  snlifject  to  equities 
ag^ainst  bankrupt.  —  General  assignees  of 
benkrapt  take  estate  subject  to  all  existing 
equitable  claims  of  third  persons,  and  can- 
not defeat  such  claims  though  they  had  no 
notice  thereof  at  time  of  assignment,  they 
not  being  regarded  as  honajide  purchasers. 
MaUerqfHowe,  19  D.  396. 

Assignee  in  bankruptcy,  in  absence  of 
fraud,  takes  no  title  to  land  of  bankrupt  as 
against  grantee  of  bankrupt  by  deed  made 
before  bankrupt<^,  although  deed  is  not 
recorded,  and  assignee  had  no  notice  of  it. 
Gam  V.  CoMnj  22  R.  685. 

16.  wnat  property  passes  to  the 
assignee,  generally.  —  Proceedings  in 
bankruptcy  do  not  transfer  to  assignee  life 
estate  of  principal  debtor  in  fund  that  is  in 
hands  of  nis  judgment  creditor,  as  latter  is 
entitled  to  it  as  security  tor  debt,  and  surety, 
if  he  pays  debt»  is  entitled  to  benefit  of  it  for 
his  security.     ForheM  v.  SmUh,  49  D.  432. 

Bankrupt^  Pi^y^  ef  a  negotiable  bill  or 
pote^  who  seuB  the  same  without  indorse- 


BANfcRtTMCY,  I.  It  .         *^' 

DeelsloBS  and  American  Beports»  see  pp.  5-S69* 

ment  before  i^d  indorses  it  after  bank- 
ruptcy, has  no  interest  in  the  note  which 
will  pass  to  his  assiffuee,  and  such  indorse- 
ment will  enable  holder  to  sue  upon  it  in  his 
own  name.     Her^ey  v.  Etliotf  24  K.  60. 

Where  bill  was  filed  by  creditors  to  set 
aside  deeds  of  bankrupt,  on  ground  of  fraud, 
heldt  that  the  property  was  not  to  be  placed 
in  hands  of  master,  but  was  subject  to  dis- 

Eosal  of  assignees  of  bankrupt,  according  te 
ankrupt  law.     Sands  v.  CoatMif,  4  D.  305. 

17.  Property  held  in  trust.  —  Vendor 
who  has  contracted  to  sell  his  land  is  in 
equity  a  trustee  for  purchaser,  but  if  he  has 
not  received  whole  of  purchase-money,  he 
is  not  a  mere  naked  trustee,  and  npon  be- 
coming bankrupt,  his  interest  in  the  land 
will,  by  proper  assignments,  pass  to  assignee, 
under  section  14.  8wep$on  v.  Bouie,  6  B. 
736. 

To  plea  that  plaintiff  is  a  bankrupt,  and 
that  ail  his  estate  vested  in  his  assignees,  it 
is  a  good  replication  that  whole  l^oeficial 
interest  in  contract  or  demand  in  suit  was 
vested,  by  prior  assignment,  in  third  P^^H^i 
for  whose  benefit  suit  is  prosecuted.  Bhoaae$ 
V.  Blackiston,  8  R.  332. 

18.  Exempt  property. — Plaintiff,  hav- 
ing two  pairs  of  oxen,  sold  one  pair  to  L., 
who  took  them  away  on  condition  that  they 
were  to  become  his  when  he  paid  for  them: 
Held,  that  pair  remaining  were  only  pair  of 
oxen  plaintiff  then  owned,  and  as  such  were 
exempt  from  attachment^  and  being  so  ex« 
empt,  would  not  pass  to  assignee  in  bank* 
ruptcy  of  plaintiff  Wilkinaan  v.  Wait,  8  R. 
391. 

Attachment  was  levied  on  land  of  debtor, 
which  afterward  became  his  homestead; 
afterward,  and  within  four  months  of  at- 
tach rnent^  debtor  was  adjudged  bankrupts 
Held,  that  homestead  did  not  pass  to  as- 
signee in  bankruptcy.  Bobinmm  v.  WUaon, 
22  R.  272. 

19.  Big»hts  and  duty  of  the  bank- 
rupt pending  the  proceedings.  —  Bank- 
rupt having  assigned  his  property  has  no 
interest  which  he  can  assert,  and  cannot 
maintain  suit  either  in  his  own  name  or  in 
name  of  another.  Berry  v.  Qillu,  43  D. 
584. 

It  is  bankrupt's  duty  to  surrender  prop- 
erty which  he  has  fraudulently  conveyed  by 
deed  of  trust,  which  none  of  beneficiaries 
have  accepted  or  assumed  to,  if  he  has  it 
in  his  possession  when  his  petition  is 
fileH,  because  it  is  assets  of  bankruptcy; 
and  as  against  assignee,  title  has  never 
passed  out  of  him;  and  as  to  assignee, 
property  is  bankrupt's  estate  in  poesession. 
Aahley  v.  Bolanaon,  06  D.  387. 

20.  Payments  to  bankrupt.  —  Pay- 
ment to  bankrupt,  made  after  publication  of 
notice  of  warrant  in  bankruptcy,  although 
made  in  good  faith,  and  without  knowledge 
of   bankruptcy^   is    no   protection    against 
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bankrnpt's  assignee.  Steveiu  ▼.  Meehank$^ 
8aving$  Batik,  3  R.  325. 

Payment  of  deposits  by  bank  to  bankrupt 
at  any  time  after  the  filing  of  petition,  lu- 
thoQgh  made  in  good  faith  and  without 
actual  notice  of  proceedings  in  bankruptcy, 
will  not  discharge  bank  from  liability  to 
assignees  for  amount  so  paid;  but  it  must 
be  proved  that  deposits  were  property  of 
bankrupt  at  time  ot  filing  petition.  May» 
▼.  Mawj/hetftren*  Nat,  Bank,  3  R.  673. 

81.  'Bights  of  bankrupt**  wife. — 
fiaakrupt*s  wife  is  not  barred  of  dower  by 
sale  of  her  husband's  lands  by  assignee  in 
bankruptcy.     Laxear  ▼.  Porter,  30  R.  380. 

29.  EnlBct  of  appointment  upon 
pending  attachments.  —  Assignee  in 
bankruptcy    is    entitled    to    possession    of 

Sroperty  transferred  with  intent  to  hinder, 
elay,  and  defraud  creditors  as  against  both 
transferee  and  sheriff  who  subsequently  at- 
taches the  property  in  such  transferee's 
hands  as  belonging  to  bankrupt.  Bolander 
▼.  OerOry,  95  D.  162. 

Section  14  of  act  of  1867,  vesting  attached 
property  in  the  assignee,  refers  to  writs  of 
attachment  when  used  as  mesne  and  not  as 
final  process.  First  Nat.  Bank  v.  Joggers, 
too  D.  53. 

93.  ^—  on  mortgages.  —  Mortgages 
and  liens  saved  by  bankrupt  act  may  be  en- 
forced under  jurisdiction  of  state  courts, 
and  federal  district  courts  cannot,  by  in- 
junctions or  orders,  stay  proceedings  or 
defeat  this  jurisdiction.  Peek  v.  Jenness,  43 
D.  573. 

Mortgagee  selling  under  power  of  sale  in 
mortgage  may,  if  its  terms  authorize  him  so 
to  do,  be  purchaser  at  sale,  and  make  deed 
in  his  own  name  directly  to  himself,  not- 
withstanding mortgagor's  bankruptcy  prior 
to  the  sale.     HaU  v.  BUss,  19  R.  476. 

Mortgage  on  personal  property  to  secure 
loan  was  given  in  September,  and  in  Pecem- 
ber  mortgagor  filed  hia  petition  in  bank- 
ruptcy, when  mortgage  oecame  due  mort- 
gagee took  possession  of  the  property.  In 
action  of  replevin,  brought  by  assignee  in 
bankruptcy,  held,  1.  That  assignee  took  only 
equity  of  redemption,  by  virtue  of  bank- 
ruptcy proceedings,  and  that  mortgagee  had 
right  to  take  possession  of  the  property;  2. 
That  mortgagee  could  hold  the  property, 
although  he  knew,  at  date  of  mortgage,  that 
mortgagor  was  insolvent,  there  being  no 
other  evidence  that  he  had  reasonable  cause 
to  believe  that  mortgagor  intended  to  defraud 
bankrupt  act.     Bentleif  v.   WelU,  14  D.  53. 

84 .  Sales  by  assi  gr^^ees,  and  rights  of 
purchasers.  —  Purchaser  at  assignee's  »de 
of  right  of  bankrupt  in  tract  of  land  takes 
only  rights  in  law  and  equity  which  bank- 
rupt had  at  time  of  hia  bankruptcy.  Baker 
V.  Vming,  60  D.  617. 

Sale  of  land  by  assignee  of  liankrupt  does 
not  divest  liea  of  state  upon  land  for  taxes 


BAKKRUPTCY,  IL 
Doelaloiia  sad  Ann 


mrleaa  SepoHa.  Me  pp.  6-t8t. 

due  on  it,  even  though  sold  by  assignee,  free 
of  encumbrance.     Stokes  ▼.  State,  12  K  568. 

25.  What  righU  of  action  vest  in 
assign^ee.  —  Assignee  may  sue  or  be  sued 
in  courts  of  state,  on  oUims  for  or  against 
estate  of  bankrupt,  our  oourts  havinff  eon- 
current  jurisdiction  with  United  States 
courts  in  premiaes.  Cogdeti  ▼.  BOBrnm^  12  R. 
657. 

Assignee  in  bankruptcy  may  sne  in  state 
court  when  his  right  does  not  depend  on 
bankrupt  aot.  Wetmore  ▼.  MeMiUem^  42  K 
46.  ' 

Action  of  review  is  chose  un  aetioii  within 
meaning  of  bankrupt  law,  and,  in  virtue  of 
adjudication  in  bankruptcy,  vests  in  assignee, 
who  alone  may  prosecute  or  defend  it  in  hia 
own  name.     Zoilar  v.  Janvfin,  6  R.  469. 

26.  What  do  not.  —  Right  of  action 
founded  on  tort  does  not  pass  to  assignee,  so 
that  he  can  sue  upon  it  in  his  own  name,  by 
assignment  under  bankrupt  aot  el  1800. 
Bird  V.  CUirk,  3  D.  269. 

Or  under  act  of  1841.  Nichols  v.  BeOow^ 
54  D.  85. 

Right  of  action  for  malicious  abuse  of  legal 
process  does  not  pass  to  assignee  under  law 
of  1867.     Ntxman  v.  Orton,  17  R.  441. 

In  action  for  alleged  breach  of  contract,  it 
appeared  that  plaintiff  made  contract  in  hia 
own  name^  in  course  of  business  which  he 
was  carrving  on  for  D.,  and  which  he  bad 
previouslv  transferred  to  L.  as  security  for 
debt,  with  agreement  that  L.  should  fnrniih 
all  capital,  and  receive  all  profits,  except 
enough  to  support  plaintiff  and  his  family, 
until  debt  was  paid,  when  business  and  prof- 
its should  again  become  plaintiff*8.  After 
allesed  breach  by  defendant^  plaintiff  became 
bankrupt.  Heid,  that  plaintiff  could  utain- 
tain  action  in  his  own  name,  and  that  his 
right  of  action  did  not  pass  to  his  assiffiiees 
in  bankruptcy.  BkoadesT,  ^/otoCon,  8  K 
332. 

27.  His  right  of  action  to  set  aside 
conveyances  made  by  banknipt,  re- 
cover property,  etc  —  Assignee  in  bank- 
ruptcy may,'  like  creditors,  assert  invalidity 
of  bankrupt's  fraudulent  conveyance,  for  he 
is  an  officer  created  for  their  benefit.  Ashley 
V.  Rolnnstm,  66  D.  387. 

Grantee  of  fraudulent  grantor,  who  had 
afterwards  become  bankrupt,  is  accountable 
for  rents  and  profits  subsequent  to  aet  of 
bankruptcy,  or  from  time  when  right  of  cred- 
itors accrued  for  an  account.  Smsds  v.  Cbcf- 
wiae,  4  D.  305. 

In  al)sence  of  an3rthing  limiting  jurisdto- 
tion  of  state  court,  it  has  power  to  entertain 
action  by  assignee  in  bankruptcy,  to  deter- 
mine rights  to  property  claimed  by  him,  or 
to  recover  estate  of  bankrupt;  and  proviaiun 
of  bankrupt  act  conferring  jurisdiction  in 
such  actions  upon  federal  courts,  and  declar- 
ing certain  conveyances  fraudulent  which 
were  not    so   under  state  law%   does  aol 
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cover gooda  or  tne  vmlne  of  gooda  frandv- 
lently  traoaferred  by  bankrupt  will  not  lie 
in  atate  court  Brigham  ▼.  ClaMn,  11  R. 
(123. 

Nor  to  aet  aaide  a  oooTeyance  made  by  a 
baukmpt,  in  frand  of  the  bankrapt  act. 
Voorhkt  ▼.  Friifrie,  12  R.  291.  See,  to  the 
contrary,  Cogdell  t.  Eaeum,  12  R.  667. 

28.  Suits  against  assignees.  —One 
from  whoae  poaaeaaion  aaaignee  of  bankrupt 
haa  taken  gooda»  olaiming  them  bona  Juie 
as  part  of  uankrapt  eatate,  may  forthwith 
replevy  them  from  aaaignee  on  writ  iaaaing 
from  atate  court,  notwithatanding  that  bank- 
rapt^  aot  of  1867,  chapter  176,  aection  14, 
firoTidee  that  no  one  ahall  maintain  action 
againat  aaaignee  for  anything  done  by  him  aa 
■nch  aaaii^nee  without  giving  him  twenty 
daya'  notice.     LeigkUm  v.  Banoood,  15  R.  4. 

29.  Ifimitations  of  suits  by  assign- 
ees. — A,  a  bankrupt,  bringa  an  It  in  his  own 
name  againat  B^  on  19th  of  September,  1870; 
on  lltb  of  March,  1872,  A\  assignee  in 
bankruptcy,  G,  who  waa  appointed  on  25th 
of  February,  1869,  ia  made  party  plaintiff  in 
suit  commenced  by  A.  JJeld^  that  right  of 
action  againat  B  accrued  to  O,  the  aaaignee, 
at  time  of  hia  appointment,  and  that  two 
yeara'  limitation  m  bankrupt  act,  of  auita  by 
aaaigneee,  waa  a  bar.  CogdeU  v.  Exum,  12 
R.  667. 

80.  Proof  of  debts.  —  Judgment  in  ac- 
tion of  treapaaa  for  aaaanlt  and  battery  ia 
debt  provable  under  bankrupt  act.  Man- 
■jna  V.  Keyeg,  11  R.  249. 

Froving  a  debt  for  gooda  aold  and  deliv- 
ered, in  bankruptcy  proceedings,  bara  ac- 
tion  on  debt  previously  commenced.  Ben- 
meU  V.  OoUUhwaU,  12  R.  742. 

But  not  if  the  proceedinffa  are  af  ill  pend- 
ing; action  ahould  be  held  in  auspenaion 
nntal  termination  of  proceedinga.  nrandon 
Mfg.  Co,  V.  Fraaer,  19  R.  118. 

Holder  of  notey  makera  of  which  have  be- 
come bankrupt,  ia  not  estopped,  by  proving 
note  aa  an  insecured  debt  in  bankruptcy, 
from  recovering  amount  thereof  from  ac- 
commodation indorser,  who  holds  mortsnge 
from  makera  aa  aecnritv.  MerchauiM*  Nat, 
Bank  v.  Comsioek,  14  R.'l68. 

81.  Composition  agreements,  and 
their  effect.  —  Creditor  of  bankrupt  does 
not,  by  consenting  to  resolution  for  compo- 
sition nnder  act  o?  June  22, 1874,  section  17, 
release  person  liable  aa  surety  for  same  debt 
Omld  V.  Butler,  23  R.  378. 

Where  debtor  induced  one  of  hia  cred- 
iton  to  aign  composition  agreement,  whereby 
he  consented  to  receive  one  half  of  his  de- 
numd  in  full,  upon  representation  that  no 
creditor  had  received  any  consideration  for 
signing,  fact  that  debtor  had  given  another 
IJLD.  B.-8S 
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creditor  his  note  for  five  hundred  doUara  ts 
induce  him  to  aion,  which  note  in  an  a^ 
tion  thereon  had  been  held  void,  is  aet 
sufficient  to  avoid  oompoaition  agreemanli 
aa  it  worked  no  injury  to  creditor.  Bmi' 
UU  V.  Blaine,  26  R.  346. 

Debt  fraudulently  eontracted  ia  aot  di^ 
charged  by  oompoaition  in  bankmptcy. 
ArgaU  v.  Jacobs,  41  R.  867. 

IIL  Thi  PiscHABAi,  AHD  R8  Errsjv. 

82.  The  application  for  a  disohargs. 
—  On  application  for  diBchar|[e,  a  surety 
may  prove  hia  contingent  liability;  but  if  he 
neglecta  ao  to  do^  and  after  discharge  pava 
security  debt  when  due,  he  haa  no  remedy 
againat  bankrupt.  Ikoioanh  r.  Qnkoe,  7  a. 
607. 

38.  Bffect  of  the  discharge,  gener- 
ally. —  Diacharge  under  act  o(  1841  leavea 
independent  aecuritiea  or  other  meana  of 
payment,  held  by  creditor  of  bankrapt,  un« 
impaired,  though  it  releaaea  debtor  from  all 
further  peraonid  liability.  Mwol  r.  Thackstt 
41  D.  444. 

Act  of  1841  merely  arma  bankrupt  with 
perfect  defenae  againat  all  debta  diaoharged 
by  certificate  obtained  in  pnrauanoe  of  the 
ar\  but  it  doea  not  reatrain  creditor  of  anch 
bankrupt  from  aning  him.  Oo^jtmni  r. 
^/Tence,  60  D.  140. 

Where  creditor  of  bankrapt  baa  reduced 
his  debt  to  judgment,  before  latter  receives 
hia  certificate  of  final  diacharge,  he  ia  not 
compelled  to  bring  auit  on  hia  judgment  in 
order  to  determine  whether  such  certificate 
is  a  bar  to  hia  demand,  or  not^  but  he  may 
have  execution  iuned  thereon,  anbject,  how- 
ever, to  have  it  set  aaide  or  quaahed  on  me- 
tion  of  bankrupt.    i&. 

Execution  issued  on  judgment  againat 
bankrupt,  rendered  before  be  received  hie 
final  discharge,  ia  not  void,  but  only  voidable 
at  instance  of  bankrupt.     76. 

Certificate  of  -  discharge  in  bankmptcy  ia 
conclusive,  unless  impeached  for  fraad. 
Reedy,  Vaughan,  56  D.  133. 

Sureties  in  attachment  bond  are  releaaed 
by  discharge  in  bankruptcy  of  principal, 
before  judgment  ia  rendered  agamat  him. 
Payne  v.  Able,  Z  K,  316. 

84.  How  interposed  as  a  defense.  — 
Bankrupt  may  aet  up  discharge  aa  defenae 
to  suit  m  nature  of  creditor's  uill  to  obtain 
satisfaction  of  judgment;  he  is  not  confined 
to  his  reiiie  Jy  by  motion.  Clark  v.  BowUng, 
53  D.  290. 

Party  neglecting  to  plead  discharge  in 
bankruptcy,  obtained  after  auit  commenced 
and  judgment  taken  against  him  by  default^ 
cannot  have  default  aet  aaide.  HoUister  v. 
AhboU,  64  D.  342. 

Where  defendant  to  bill  for  apecifio  per- 
formance of  contract  to  convey  land  allegea 
and  relies  upon  his  certificate  of  discharge 
aa  bankrupt^  fact  of  proper  aaaignment  of 
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his  estate  to  his  assignee  will  be  presumed, 
though  it  is  not  specifically  alleged,  where 
there  is  no  allegation  or  proof  to  the  con- 
trary.   Swepaon  v.  Ifouse,  6  R.  735. 

85.  When  the  discharge  is  a  bar.  — 
Final  discharge  in  bankruptcy  extinguishes 
debt  which  existed  at  time  of  filing  peti- 
tion, and  which  would  be  discharged  if  left 
in  form  in  which  it  then  stood,  no  matter 
what  form  the  debt  be  changed  to,  provided 
it  was  provable  during  proceedings  m  bank- 
ruptcy.     McDonald  v.  tngrahamt  64  D.  166; 

/       ffollitCer  ▼.  Abbott,  64  D.  342. 

Discharge  applies  to  judgment  recovered 
before  discharp^e  was  granted,  though  after 
petition  filed,  if  debt  on  which  it  is  founded 
would  have  been  barred  by  discharge.  Judg- 
ment is  not  deem(*d  a  new  indebtedness 
created  since  petition,  but  only  a  novation. 
Clark  V.  Mailing,  53  D.  290.  8.  P.,  Leonard 
▼.  Tolink  60  R.  884. 

Discharge  releases  bankrupt  from  his  lia- 
bility as  surety  on  guardian's  bond,  such 
liability  being  contingent  liability  within 
meaning  of  section  19  of  law  of  1867.  Jones 
V.  Knox,  7  R.  683. 

Indorser  of  a  bill,  who  was  induced  to 
indorse  it  by  fraudulent  representations  of 
drawer,  was  compelled  to  pay  it,  and  recov- 
ered judgment  against  drawer  for  amount  so 
paid.  In  an  action  on  the  judgment,  defend- 
ant pleaded  his  discharge  in  bankruptcy. 
Held,  that  debt  sued  on  was  not  "  created 
by  fraud  "  within  the  meaning  of  bankrupt 
act»  and  therefore  that  plea  was  good. 
Palmer  v.  Preston,  12  R.  191. 

Note  executed  by  bankrupt^  two  days  be- 
fore filing  petition,  purporting  to  be  executed 
for  cash  advances  in  good  faith  to  enable  him 
to  take  benefit  of  bankrupt  law,  and  without 
which  it  would  be  impossible  for  him  to  do 
■o,  is  barred  by  his  discharge.  Nelson  v. 
Stewart,  25  R.  660. 

Where  agent  of  bank  appropriated  pro- 
ceeds of  notes  collected  by  him  for  bank,  to 
which  they  were  sent  for  collection,  his  lia- 
bility to  bank  therefor  may  be  discharged  in 
bankruptcy.     Green  v.  Chilton,  34  R  483. 

86.  When  it  is  not  a  bar. —Where 
debtor,  upon  eve  of  bankruptcy,  promises  to 
pay  debt  when  he  shall  be  able,  his  certifi- 
cate of  discharge  will  be  no  bar  to  action  on 

Sromise,  such  promise  being  conditional,  and 
ebt  arising  from  it  not  provable  under  debt- 
or's commission.  Kingston  v.  Wharton,  7  D. 
638. 

Where  surety  pays  debt  after  principal's 
discharge,  such  discbarge  is  not  bar  to  action 
by  surety  against  principaL  Pogue  v.  Joyner, 
42  D.  693. 

Discharge  in  bankruptcy  is  no  bar  to  ac- 
tion by  one  co-surety  against  another  for 
contribution,  when  entire  debt  of  principal 
for  which  parties  litigant  were  bound  as  sure- 
ties was  paid  by  plaintiff  after  such  discharge 
of  defcnoant.     ^Junn  v.  Sparkes,  50  D.  473. 


Discharge  does  not  affect  daims  so  nncer* 
tain  that  thev  cannot  be  proved  op  sminsl 
estate  of  bankrupt.  Dole  v.  Warren^  l2  D« 
640. 

Discharge  Ib  no  bar  to  action  on  JQ^^;ment 
against  bankrupt  recovered  after  filing  of 
petition  in  action  commenced  before  such 
filing.      Woodbury  v.  Perkhu,  51  D.  51. 

Judgment  obtained  since  filing  of  petition 
on  promissory  note  which  misht  have  been 
proved  in  bankruptcy  is  not  barred  by  dis- 
charge, as  it  is  a  debt  accruing  since  petition. 
Pike  V.  McDonald,  54  D.  597. 

Discharge  is  no  defense  to  action  for  breach 
of  covenant  of  warranty,  when,  at  time  of 
discharge,  there  was  no  breach  of  covenant^ 
and  whether  there  would  be  was  nnoertain. 
Reed  v.  Pierce,  58  D.  761. 

While  it  is  privilege  of  debtor  to  be  per- 
sonally discharged  from  debt,  under  act  of 
1841,  yet  any  security  which  creditor  might 
have  consisting  of  lien  on  propertnr  was  left  in 
as  full  force  as  though  debtor  had  never  been 
discharged  from  his  debt  for  which  security 
was  made.    Bush  v.  Cooper,  59  D.  270. 

Where  grantor  executed  deed  for  real  es- 
tate, and  uberein  covenants  that  he  has  right 
to  convey,  that  it  is  free  from  encumbrances, 
that  he  will  defend  title,  etc.,  covenants  not 
being  regarded  as  obligation  to  pay  debt»  — 
held,  that  deed  was  not  of  a  character  to 
render  it  provable  in  bankruptcy,  and  oonse- 
quenUy  was  not  affected  by  grantor's  dis- 
charge.   76. 

In  action  against  snrety  on  injunction 
bond,  defendant  pleaded  his  snbeequent  dis- 
charge. Replication  that  suit  in  which  in- 
junction issued  was  not  determined  until 
after  such  discbarge.  Held,  that  replication 
was  ffood.    EaHman  v.  Hlbbard,  20  &.  157. 

Where  lessee,  whose  rent  is  payable  at 
stated  times  during  term,  become  bankrupt^ 
rent  is  considered,  under  United  States  Re- 
vised Statutes,  section  5071,  as  accruing  from 
day  to  day,  and  action  will  lie  for  part  accru- 
ing after  the  time  to  prove  the  rent  due  in 
bankruptcy,  notwithstanding  the  discharge. 
Treadwell  v.  Marden,  25  R.  108.  &  F.» 
Hendricks  v.  Judah,  2  D.  213. 

Debt  contracted  by  resident  of  Vermont 
to  resident  of  Canada,  and  payable  in  Can- 
ada, is  not  barred  by  discharge  under  United 
States  bankrupt  ac^  where  creditor  was  not 
party  to  and  had  no  personal  notice  of  pro- 
ceedings.    McDougaU  v.  Page,  45  R.  602. 

Defendant  gave  plaintiff  mortgage  on  his 
household  furniture,  and  afterward  filed 
petition  in  bankruptcy.  Under  afsjeement 
oetween  creditors  and  mortgagee,  that  por- 
tion of  furniture  exempt  by  law  from  opera- 
tion of  bankrupt  act  was  separated  from 
rest,  and  duly  aet  off  to  bankrupt  by  as- 
signee. Mortgage  was  declared  fraudulent 
as  against  creditors,  and  proceeds  of  furni- 
ture not  exempt  were  realized  by  assignee. 
Mortgagee  never  proved  his  debt  m.  beak^ 
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vvptey  proceedings,  and  bankmpt  was  dis- 
ehftrgeo.  Held,  that  disoharse  did  not 
■ffeet  mortoagee's  right  to  hold  property 
thus  tot  oC  and  that  he  might  replevy  it. 
Tuesley  v.  RMnwm^  4  R.  575. 

87.  Fidudciary  debts.*  —  Debt  created 
while  aotin^  in  fiduciary  character  is  not 
discharged  in  bankruptcy,  although  merged 
in  judgment.  Wade  t.  Clark,  35  R.  262. 
Contra,  sto  WolcoU  y.  Hodge,  11  D.  381. 

Attorney  acts  in  "  fiduciary  character  "  in 
eoUecting  claims  for  his  client,  and  debt 
due  client  for  moneys  thus  collected  is  not 
barred  by  attorney's  discharge  in  bank- 
ruptcy. Heffren  v.  Jayne,  13  R.  281;  Flan- 
magan  ▼.  Pearwn,  19  R.  40.  Contra,  WoUoU 
▼.  Hodye,  11  D.  381. 

Debt  for  money  due  from  factor  to  princi- 
|m1  is  not  created  while  acting  in  "fiduciary 
character,"  and  is  discharged  in  bankruptcy. 
8coU  V.  Porter,  39  R.  719;  WooUey  v.  Cade, 
25  R.  711;  Deaobry  v.  T6te,  33  R.  232.  Con- 
tra, see  Ltmeke  v.  Booth,  4  R.  326;  Banning 
▼.  BUakley,  21  R.  554. 

Where  money  is  received  by  factor  and 
eommission  merchant,  nnder  written  stipu- 
lation  of  factor  that  he  received  it  to  be  in- 
vested by  him  for  owner's  account,  debt  thus 
incurred  by  factor  is  fiduciary  one,  and  is 
not  affected  by  factor's  discharge.  Deaobry 
r.  r^,  33R.  232. 

One  receiving  money  from  another,  gra- 
tuitously, to  purchase  exchange,  and  remit 
to  a  third,  acts  in  a  "fiduciary  character," 
and  is  not  relieved  by  his  discharge  in  bank- 
mptcy.     Herman  v.  Lynch,  40  R.  320. 

Provision  in  act  of  1867,  that  no  debt  of 
bankrupt  created  "while  acting  in  any 
fiduciary  character  shall  be  discharged, 
dom  not  apply  to  one  who  receives  accepted 
bills  of  exchange  for  collection,  with  in- 
•tmctiona  to  apply  proceeds,  so  far  as  re- 
quired, to  payment  of  debt  due  to  estate  of 
which  she  was  administratrix,  and  to  return 
balance.     Cnman  v.  CotUng,  6  R.  232. 

It  seems  that  phrato  "fiduciary  charac- 
ter" applies  only  to  relation  existing  pre- 
vious to  or  independent  of  particular 
transaction  from  which  debt  arises,    lb. 

The  United  States  supreme  court  having 
held  that  language  of  act  of  1841,  excepting 
from  discharge  debts  "created  in  conse- 
quence of  any  defalcation  as  a  public  offi- 
or  while  acting  in  any  other  fiduciary 
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d^Musitv,"  related  to  cases  of  express  trust, 
nnd  did  not  embrace  cases  of  mere  agency, 
same  construction  must  be  given  to  equiva- 
lent expressions  in  act  of  1867.  Woolsey  v. 
Ca<i«,  25  R.  711. 

Discharge  bars  action  for  conversion  of 
securities  pledged  to  defendant  as  collateral 
to  a  loan,  cause  of  action  not  being  debt 
created  by  fraud,  nor  while  acting  in  fidu- 

*  What  ars  fiduciary  debts  within  meaning  of 
statBtSb  lee  notes,  38  SL  23&-23«i,  (>4jH>47i  m  K.  722- 
7ai;77D.I»M87, 


oiary  capacity.  Heaneqmn  v.  OUtu»,  33  & 
641. 

Attorney  in  fact  does  not  act  in  a  "fidu* 
eiary  character,"  within  meaning  of  bank- 
rupt act      Woodtoard  v.  Towne,  34  R.  337. 

The  phrase  "fiduciary  character"  does 
not  include  a  banker.  Maxwell  v.  Evaau,  46 
R,  2M4. 

88.  Imx>eachi]ig  the  discharge,  gen- 
erally. —  Discharge  cannot  be  contradicted 
in  pleading,  if  stetute  makes  it  conclusive  as 
evidence.    Cunningham  v.  BuckUn,  18  D.  432. 

Discharge  cannot  be  impeached  by  plead- 
ing facto  which  show  that  court  b^  which 
certificate  was  granted  had  no  jurisdiction 
over  application  for  discharge.  Beed  v. 
Vaughan,  55  D.  133. 

Discharge  obtained  after  commencement 
of  action  on  promisuory  note  provable  as 
debt  under  bankrupt  act,  when  pleaded  in 
bar  of  such  action,  may  be  attacked  therein 
by  showins  that  ii  was  obteined  upon  pro- 
ceedings of  which  plaintiff  was  fraudulently 
deprived  of  notice.  BaUhMer  ▼.  Lew,  5  R. 
311. 

Validly  of  discharge  in  bankruptey  under 
act  of  1867  cannot  ue  contested  in  stoto 
court.  Marshall  v.  5timfier,  47  R.  194;  Corey 
V.  Ripley,  2  R.  19. 

Discharge  cannot  be  impeached  in  stoto 
court  for  any  cause  which  would  have  pre- 
vented granting  of  discharge  under  bankrupt 
act|  or  would  have  been  sufficient  ground 
for  annulling  discharge  in  United  Stotes 
court  under  that  act.  Corey  v.  Ripley,  2  R. 
19. 

89.   for    fraud^    or  fraudulent 

conveyances.  —  Validity  of  bankrupt's 
discharge  is  not  affected  by  mere  fact  alone 
that  he,  prior  to  filing  of  petition,  made 
fraudulent  conveyance  not  coming  within 
prohibition  of  bankrupt  law.  Ashley  v.  Rolh 
inson,  65  D.  387. 

Evidence  of  fraud  in  deed  of  assignment, 
ite  non-acceptance,  and  bankrupt's  continued 
possession  of  property  until  petition  filed,  is 
admissible  as  afifecting  question  of  funda- 
mentel  or  willful  concealment  of  his  prop- 
erty,    lb. 

Onus  of  proving  creditor's  assent  to  fraud- 
ulent deed  of  trust  or  assignment  devolves 
on  bankrupt,  where  party  assailing  bank- 
ruptcy proves  facte  tending  to  show  that 
instrument  was  fraudulent.  Creditor  is  not 
required  to  negative  assent  of  beneficiaries. 
lb. 

Prior  reasonable  notice,  specifying  in  writ- 
ing fraud  or  concealment  for  which  bank- 
rupt's certificate  of  diacharae  is  assailed,  is 
expressly  required  by  5  U.  S.  Stoto.  at 
Large,  444.     lb. 

Creditor  cannot  contest  discharge  upon 
any  ground  not  steted  in  written  notice  pre- 
vionsly  given.     lb. 

Where  it  appears  that  discharge  has  been 
obtained  by  fraud,  it  is  no  bar  to  action  on 
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prior  debt,  notwithstanding  discharge  has 
not  been  set  aside  in  regular  proceedinff  for 
that  purpose.    Beardal^  y.  if  all,  4  R.  74. 

Certificate  of  dlBoharge  under  act  of  1867, 
chapter  176,  cannot  be  impeached  in  state 
sourt,  in  action  upon  debt  of  nature  to  be 
barred  by  valid  disoharge,  on  account  of 
fraudulent  conveyance  of  property  by  bank- 
rupt    Way  V.  ^otoe,  II  R.  386. 

Discharge  cannot  be  collaterally  attacked 
for  fraud,  but  remedy  is  by  application, 
within  two  years,  to  bsiikrupt  court.  WiUjf 
V.  Pavey,  28  R.  677. 

40. f6r  concealment  of  proi>ert7. 

—  Fraud,  or  willful  concealment  of  property 
under  fourth  section  of  law  of  1841,  is  not 
necessarily  proved  by  bankrupt's  non-sur- 
render of  property  which  he  has  fraudu- 
lently convened  prior  to  filing  of  his  petition, 
and  of  which  he  has  retained  possession 
untQ  that  time.  Ashley  v.  Bobinson,  65  D. 
387. 

Evidence  that  bankrupt  has  collected 
judgment  after  institution  of  his  proceed- 
m^  in  bankruptcy  is  irrelevant  and  inad- 
missible to  prove  concealment  of  money.  lb. 

Evidence  that  bankrupt,  before  or  about 
time  of  filing  his  petition,  collected  judg- 
ment is  relevant,  as  affectins  question 
whether  he  had  money  when  he  nlea  his  pe- 
tition, if  circumstances  were  such  as  to  show 
that  he  had  not  parted  with  the  money  at 
that  time.     76. 

If  facts  exist  sufficient  to  show  relevancy 
of  declarations  which  are  prima  fade  irrele- 
vant to  specifications  of  fraud,  plaintiff  must 
prove  their  relevancy  by  showing  their  con- 
nection wiUi  facts  already  proved,  or  by 
offering  them  in  connection  with  facts  ex- 
pected to  be  proved,     lb, 

41.  for  omlBsions  in  schedules. 

— Bankrupt's  declarations  are  not  admissi- 
ble, under  specification  of  his  fraudulent 
omission  to  include  in  his  schedule  two  ne- 

groes,  where  he  declared,  a  few  weeks  after 
ling  his  petition,  that  purpose  for  which  he 
wanted  a  horse,  at  that  time  purchased  by 
him,  was  "to  send  to  North  Carolina  for 
four  or  five  negroes  he  had  hid  out  there  "; 
as  notice  does  not  inform  him  that  omission 
from  his  schedule  of  those  negroes  will  be 
relied  upon  as  ground  for  contesting  his  dis- 
charge, such  declaration  is  prima  facie  irrele- 
vant to  the  specification.    76. 

Certificate  of  discharge  cannot  be  avoided 
on  ground  of  willful  concealment  by  bank- 
rupt of  his  property,  where  he  failed  to 
insert  in  his  schedule  land  that  he  had  con- 
veyed before  passage  of  bankrupt  act,  as 
voluntary  gift,  in  fraud  of  his  creditors;  nor 
can  conveyance  be  considered  as  an  arrange- 
ment made  in  contemplation  of  bankruptcy, 
since  it  was  made  before  passage  of  the  act. 
Abbey  v.  Commercial  Bank,  69  5.  401. 

The  omission  of  a  petitioner  in  bank- 
ivptoy,  under  the  act  of  1867,  to  include  a  I 


creditor's  claim,  in  his  «wom  sohednle  el 
debts,  or  to  see  that  the  creditor  has  notiot 
of  the  proceedings,  must  be  shown  to  be 
willful  and  fraudiuent  in  order  to  avoid  the 
discharge.  Symonde  v.  Barnnt  8  B.  418; 
Payne  v.  Able^  3  R.  316. 

Creditor  who  was  fraudulently  omitted 
from  schedule,  and  who  had  no  actual 
knowledge  of  proceedings  until  after  srant- 
ing  of  discharge,  applied  to  United  States 
district  court,  under  section  34  of  aotof  1867, 
to  annul  discharge  for  that  cause,  ffeld,  that 
he  could  not  afterward  impeach  diachai^  in 
action  on  his  debt  in  state  oout.  Burpe§  v. 
Sparhawk,  11  R.  320. 

IV.  Nkw  Psoiini. 

42.  Oeneral  prindplee.*— Debt  fi^ 
charged  by  certificate  of  bankraptoy  is  a 
good  consideration  for  a  new  promise. 
Field's  BskUe,  21  D.  454;  HolBtter  v.  AbboO, 
64  D.  342. 

Discharge  in  bankruptcy  Is  analogous  in 
effect  to  statute  of  limitationi  in  so  far  as  it 
does  not  annul  original  debt»  but  suspends 
right  of  action  for  its  recovery.  Farmtr^ 
etc.  Bank  v.  FUni,  44  D.  351. 

Bankrupt  is  under  moral  obligation  to  pay 
his  debts,  sithough  legal  remedy  of  oreditors 
is  barred  by  his  certificate;  oonseqnently  the 
law  will  give  effect^  not  only  to  new  oontract 
founded  on  debt  contracted  before  benk- 
ruptc^,  but  also  to  express  and  distinct 
promise  to  pay  such  debt  made  by  benkmpt 
without  any  new  oonsiderationy  either  after 
issuing  of  commission  and  before  oertificate 
has  Men  granted,  or  after  certificate  has 
been  obtained,  altiiongh  debt  was  provable 
under  oomnussiou.  Me  WilUe  v.  KtApatridt, 
64  D.  125. 

Debtor's  promise  to  pay  debt  discharged 
waives  defense  of  disentfge,  and  restores 
debt  to  its  condition  of  viQid  legal  obliga- 
tion.    Badffer  v.  Oibnore,  66  D.  729. 

48.  What  promise  will  remove  tha 
bar.  —  Express  promise  is  necessary  to  re- 
vive debt  barred  by  discharge^  and  sneh 
promise  must  refer  to  debt,  thoush  it  need 
not  be  made  to  holder  thereof,  ft  need  not 
be  in  any  particular  form  of  words,  but  ma^ 
be  made  by  any  words,  or  perhaps  by  signi- 
fying a  present  willingness  to  pay.  BenmeU 
V.  EiereU,  67  D.  498. 

Distinct  and  une<iuivoca]  promise  to  pay 
debt  barred  by  duchar^e,  or  oonditional 
promise  where  condition  is  fulfilled,  is  bind- 
ing. Way  V.  Sperry,  52  D.  779;  Lerow  v. 
fVUmarth,  83  D.  701. 

Transfer  of  due  bill  for  valuable  oonsideia* 
tion,  by  an  insolvent  who  subsequently  in- 
dorses same  after  his  discharge  in  bank- 
ruptcy, vests  right  of  action  thereon  in 
transferee.     Smooi  v.  Morehowe,  42  D.  644 

Promise  by  bankrupt  after  discharge  te 


*  Bee  note  on  promise  to  ixay  debt  ditehatged  !■ 
bankruptcy,  227  D.  287-289,  ti  Ji.  «9^  «^ 
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pay  for  articles  partly  fumisbed  after  dia- 
chai^e,  "aa  soon  as  he  has  the  money," 
is  binding  without  proof  that  he  has  ob- 
tained the  money.  Blanc  t.  BainkBt  ^  !>• 
176. 

Promise  to  pay  debt  discharged  need  not 
be  written  nor  founded  upon  new  ooosidera- 
tion.     Way  ▼.  STperry,  62  D.  779. 

Promissory  note  may  be  indorsed  after 
discharge,  and  is  revived  pro  iaaiio  by  prom- 
iee  to  indorsee  to  pay  part  of  it»  so  as  to  give 
•absequent  indorsee  right  of  action  thereon. 
Badger  v.  Oiknort^  66  D.  729. 

Contract  between  payee  and  indorsee  of 
note  discharged  in  bankruptcy  is  admissible 
in  evidence  in  action  on  the  note  by  subse- 
quent indorsee  against  maker,  where  maker, 
after  discharge,  promised  to  pa^  to  first  in- 
doraee  an  amount  sufficient  to  reimburse  him 
what  he  had  paid  for  the  notau     lb. 

Promise  to  agent  of  creditor  to  pay  debt 
discharged  removes  bar.  Shaw  v.  Bumey, 
41  R.  461. 

Promise  is  binding,  though  not  made  to 
creditor  or  his  authorized  agent  Hainei  v. 
Staujfer,  63  D.  493.  Contra,  Stafford  v. 
Baecm,  .37  D.  366. 

44.  What  will  not.— To  revive  debt 
discharged  in  bankruptcy,  there  must  be  a 
clear,  aistinct,  and  uneqaivocal  promise  to 
pay  it,  as  distinguished  from  a  promise  im- 
plied from  an  acknowledgment  of  justness 
or  existence  thereof ;  and  mere  expression  of 
intention  to  cay  debt  is  not  sufficient.  Sltockey 
V.  MilU,  36  R.  196;  BenneU  v.  EvereU,  67  D. 
498:  Iiigff$  v.  Boberti,  39  R.  692. 

Debt  is  not  revived  by  a  promise  to  pay 
*'a8  soon  as  he  got  able,*' and  to  pay  "all 
his  honest  debts  as  fast  as  he  could,"  except 
certain  ones  in  the  city.  TooOheimer  v.  Keu- 
mr,  61  D.  555. 

Nor  by  debtor's  saying:  "  I  do  not  intend 
yon  ahall  lose  it;  I  will  make  it  all  right" 
Meteh  V.  Lainon,  53  R  540. 

Kor  by  a  new  promise  that  "no  matter 
what  might  happen  to  him,  he  would  never 
let  plaintiff  lose  anything  by  him."  Oriel  v. 
Sohmon,  60  R  753. 

45.  When  a  question  for  the  Jury.  — 
Jury  are  judges  whether  new  promise  was 
imported  or  mtended  by  language  used  by 
debtor  and  surrounding  circumstances.  Bai- 
neU  V.  Eva-eU,  67  D.  498. 

Where  debtor  says  of  discharged  debt  that 
it  is  honest  and  he  intends  to  pav  it,  it  is  a 
question  for  jury  whether  it  is  revived. 
8/iaw  V.  Bumey,  41  R  461. 

46.  Promise  made  before  discharge. 
—  I>ebt  discharged  may  be  revived  by  prom- 
ise to  pay  it,  made  between  adjudication  and 
discharge.  Oriel  v.  Solomon,  60  R.  733; 
Knapp  V.  Hoyt,  42  R  59. 

47.  Whether  action  must  be  on 
new  promise  or  on  original  debt.  — 
Promise  by  debtor  to  pay  debt  discharged 
does  not  revive  original  contract  as  a  cause 


of  aetion,  bat  aetlon  mast  be  bron^t  oa 
new  promise.    Fraley  t.  KtOiy,  43  R  743* 

When  subsequent  promise  is  made  to  pay 
debt  diMsharged,  creditor  may  sue  on  new 
promise,  or  he  may  sue  on  original  debt  and 
reply  new  promise  to  plea  of  discharge. 
Wolfft  T.  SWldn,  49  R  809;  Fiel^B  BttaU. 
21  D.  454;  Duaenhury  ▼.  Hoyt,  18  R  648. 

New  promise  by  discharged  bankrapt  is 
mere  waiver  of  discharge  as  defense,  and 
original  debt  is  substantive  cause  of  action; 
so  of  new  promise  to  pay  outlawed  debt»  or 
by  infant  after  maturity.  Way  r.  Sperry, 
52  D.  779, 

In  such  case  declaration  should  be  founded 
on  original  debt,  and  not  on  new  promise. 
Farmer§*  and  Mechamk^Bank  ▼.  Flint,  44  D. 
351. 

Negotiability  of  note  Is  rsvived  by  new 
promise  after  discharge  in  bankruptcy,  and 
new  promise  inures  to  benefit  of  a  subse- 
quent indorsee.     Wcm  ▼.  Sverry,  02  D.  779. 

Specialty  debt  dischargea  by  certificate  of 
bankruptcy  is  not  reviv^  as  such  by  prom- 
ises to  pay  it»  but  becomes  thereby  simple 
contract  debt     Field*s  B»iaU,  21  D.  454. 

48.  New  promise  must  be  pleaded. 
—  Promise  to  pay  debt  discharsed  by  bank- 
ruptcy, and  the  like,  must  l>e  specially 
pleaded.    Stafford  ▼.  Baeon,  87  D.  866. 

V.   Pbocudihos  Psouliab  to  Pabtwdi- 

8HIP8  Ain>  Ck>BP0RATI0V8. 

49.  Partnerships.  — -  On  petition  by 
partners  to  have  partnership  adjudged  bank- 
rupt, personal  service  was  made  without 
dis^ot  on  partner  refusing  to  join  in  peti- 
tion. Held,  insufficient^  and  that  state  court 
would  hold  adjudication  of  bankruptcy  on 
such  service  void  as  to  such  partner,  /sett  ▼• 
Stuart,  22  R  104. 

When  member  of  firm  files  his  petition  in 
bankruptcy,  giving  no  schedule  of  firm  debts 
and  sssets,  nor  praying  for  discharse  from 
firm  liabilities,  his  discharge,  when  obtained, 
will  only  relieve  him  from  his  individual  in- 
debtedness, and  not  from  partnership  liabil- 
ity.    Corey  v.  Perry ^  24  R.  15. 

One  member  of  firm  is  not  debarred  from 
discharge  in  bankruptcy  because  of  fraud  of 
his  copartner.     MaxuxM  v.  Evans,  46  R.  234. 

Discharge  of  copartner  releases  him  from 
liability  for  firm  aebts,  where  there  are  no 
partnership  assets,  dtrtu  v.  Woodward,  46 
R  647. 

50.  Corporations.  —  A  creditor  proved 
his  debt  in  bankrupt  proceedings  against 
corporation.  Heldf  that  corporation  was 
not  thereby  discharged,  and  that  debt  might 
be  prosecuted  in  state  court.  Ansonia  etc 
Co,  V.  New  Lamp  Chimney  Co.,  13  R.  476. 

Assignee  in  bankruptcy  of  railroad  cor- 
poration, who  operates  road  under  order  of 
court,  is  not  personally  liable  for  injury 
caused  by  negligence  of  servant  employed 
by  him,  in  absence  of  evidence  that  he  was 
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BCffliffent  in  selection  of  servants,  or  that  he 
held  himself  oat  as  operating  road  otherwise 
than  M  receiver,  (fardoi  v.  Barney,  20  R. 
533. 

VL  FoRUOV  Baitkruptqus. 

5 1.  Their  force  and  effect,  generally. 
—  Proceedings  in  bankruptcy  in  foreign 
country  cannot  operate  so  as  to  affect  rights 
of  citizens  under  contracts  made  here. 
MUehel  v.  MeMiUan,  6  D.  690. 

59.  Effect  of  foreign  assignment.  — 
Assignment  by  commissioners  of  bankruptcy 
in  a  foreign  country  does  not  operate  as  a 
legal  or  equitable  transfer  of  property  of 
bankrupt  elsewhere,  so  as  to  prevent  credi- 
tor in  another  jurisdiction  from  resorting  to 
such  property  or  debts  for  payment,  or  bank- 
rupt from  transferring  same.  Dawes  v. 
BoyUton,  6  D.  72;  Milne  v.  Moreion,  6  D. 
466;  Topham  v.  Chapman,  12  D.  627;  Blake 
V.  WilHams,  17  D.  372;  Bobinsan  v.  Crowder, 
17  D.  762. 

Assignment  under  bankrupt  law  of  Eng- 
land, of  all  estate  and  choses  in  action  of 
bankrupt  resident  there,  passes  debt  due  by 
citisen  of  this  state  to  English  bankrupt. 
And  such  assignment,  if  prior  in  time  to  at- 
tachment by  creditors  here  of  debt,  will 
have  a  preference.  Holmee  v.  Remsen,  8  D. 
681.     S.  P.,  SmUh  v.  Eaton,  58  D.  746. 

Assignment  under  foreign  bankrupt  law 
transfers  bankrupt's  property  wherever  situ- 
ated, M  between  him  and  his  assignees. 
Bobineon  v.  Ci'moder,  17  D.  762.  Contra,  see 
AbraJusm  v.  Plestoro,  20  D.  738. 

Assignment  in  England  not  in  aid  of  the 
law,  made  within  two  months  of  bank- 
ruptcy, is  void.  Bobiruon  v.  Crowder,  17 
D.  762. 

If  goods  be  on  board  a  British  vessel  on 
hiph  seas  at  time  of  assignment,  they  are 
within  jurisdiction  of  England,  and  pass 
under  commission  issued  there.  But  this 
fact  must  be  averred.  AbraJiam  v.  Plestaro, 
20  D.  738. 

58.  Bights  of  foreign  assign^ee.  — 
Suit  may  be  brought  here  in  name  of  for- 
eign bankrupt,  and  not  by  his  assignees,  and 
he  may  be  joined  with  assignees  of  a  copart- 
ner who  is  bankrupt  in  this  countrj'.  Bird 
V.  Caiitat,  3  D.  433. 

Mode  of  proceeding  to  recover  debts  of 
bankrupt,  whether  in  his  own  name  or  in 
that  of  his  assignees,  is  governed  by  law  of 
forum  where  suit  is  instituted,     lb. 

Succession  to  and  distribution  of  personal 

Sroperty  is  regulated  by  law  of  owner  s 
omicile,  and  not  by  lex  loci  ret  sitas.  It  is  a 
principle  of  international  law  to  take  notice 
of  and  give  effect  to  title  of  foreign  assignees. 
And  assignees  of  foreign  bankrupt  may  sue 
here  for  debt  due  to  bankrupt's  estate,  either 
as  such  assignees,  or  in  name  of  the  bank- 
rupt.    Holmes  v.  Remsen,  8  D.  581. 

Foreign  cominission  of  bankruptcy  gives 
assignees  no  lien  against  subsequent  attach- 


ment by  creditors  here.  BobmionY.  Orowder. 
17  D.  762.  ' 

^  Bankrupt's  assignees  stand  in  sanie  ntoa- 
tion  as  bankrupt^  with  respect  to  foraiga 
creditors,  and  take  subject  to  same  rights 
and  remedies,    lb. 

Assignee  under  foreign  oommission  of 
bankruptcy  is  not  entitled,  before  judgment, 
to  injunction  to  restrain  bankrupt  from  re- 
ceiving from  custom-house  here  property 
which  was  on  high  seas,  on  its  way  from 
England  to  New  York,  at  time  commission 
issued.    Abrd/iom  v.  Plestoro,  20  D.  738. 

If  statutory  assignment  be  considered 
voluntary,  injunction  will  not  issue  in  favor 
of  assignee  before  judgment,     lb, 

54.  vThen  foreign  ddscharge  is  a 
bar.*  —  DiBcharge  under  bankrupt  law  of 
foreign  country  of  acceptor  of  bill  drawn  in 
Massachusetts,  where  drawer  and  payee 
resided,  but  accepted  and  made  payable  in 
such  foreign  country,  acceptor  bein^r  resi- 
dent there,  is  a  bar  to  action  against  him  in 
Massachusetts,  though  claim  was  not  proved 
under  bankruptcy;  a  fortiori  if  it  was  so 
proved.     May  v.  Bj-eed,  54  D.  700. 

Evidence  that  foreign  bankruptcy  was 
fraudulent  and  collusive  is  inadmissible  to 
impeach  bmkrupt's  certificate  duly  obtained 
from  commissioner,  and  certified  by  court 
of  chancery  under  statutes  of  the  oountry. 
Smith  V,  Eaitm,  58  D.  746. 

Where  Canadian  note  is  indorsed  to  citiaen 
and  resident  of  Vermont  after  proceedings  in 
bankruptcy  have  been  commenced  against 
maker  m  Canada,  in  which  proceedings  note 
has  been  presented  and  allowed,  indorsee 
takes  note  subject  to  every  defense  existing 
against  his  immediate  indorser,  and  discharge 
in  bankruptcy  pleaded  in  bar  to  subsequent 
suit  on  note  in  Vermont  is  equally  a  defense, 
whether  rule  applicable  to  foreign  discharge 
in  bankruptcy,  or  rule  applicable  to  discharge 
under  state  insolvent  laws,  be  applied.  Peek 
V.  Bibbard,  62  D.  605. 

Where  maker  of  Canadian  note  is  regularly 
discharged  as  bankrupt  under  laws  of  On- 
ada,  so  that  such  discharge  would,  if  pleaded 
in  bar,  be  a  good  defense  to  note  in  that 
country,  it  wiU  be  equally  a  bar  to  suit  oh 
note  in  Vermont,  whether  maker  was  domi- 
ciled in  Vermont  or  Canada  at  time  of  dis- 
cbarge. Whatever  would  be  a  good  defense 
by  laws  of  country  where  note  was  made  and 
payable  will  be  good  defense  wherever  and 
by  whomsoever  it  may  be  prosecuted.     IK 

Defendant,  a  citizen  of  this  conn  try,  drew 
bill  of  exchange  upon  an  English  firm,  which 
he  sold  to  plaintitifs,  residents  of  this  state. 
Bill  was  accepted,  but  protested  for  non* 
payment.  Acceptors  were  discharged  in 
bankruptcy  in  English  court  upon  a  oompro- 
niise.  Plaintiff,  not  originally  a  party  te 
bankruptcy    proceedings,    voluntarily,    and 

*  See  note  on  the  eflbct  of  a  forstgn  dlaehaifib 

62  D.  611-618. 
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without  ooDsent  of  defendant,  appeared  and 
proved  hia  oUim,  and  aooepted  compoeition. 
Held,  that  defendant  waa  released  from  lia- 
bility upon  bilL  Pkeipt  ▼.  Borland^  67  R. 
766. 

BANKS  AND  BANKINQ. 

finclvdes  mles  eoTemlng  the  bnsinen  of  bank- 
ing, whether  oondncted  by  an  ordinary  bauking 
corporation,  a  national  bank,  a  tavings  bank,  or 
a  priyate  banker.  The  organisation  of  banks, 
rights  and  liabilftlee  of  stockholders,  powers, 
dntise.  and  liabilities  of  officers,  and  the  winding 
np  of  banks  in  cases  of  expiration  of  charter  or 
insolvency,  are  also  trested.  Many  of  the  decis- 
ions upon  the  liability  of  banks  upon  or  in  respect 
to  eommercial  paper  will  be  found  under  Bills 
AVD  Notes  ana  Chbcks;  and  for  rules  which 
apply  to  banks  in  common  with  other  incorpo- 
rated bodies,  CoBPORATiOKs  should  be  oonsultedJ 

Aa  to  special  depoaite,  tee  also  Bailment, 

21. 
Entriea  in  booka  of,  aa  evidence,  see  Evi- 

DKNCK,  235. 
Set-off  in  actions  by  or  againat,  see  SsT-orF, 

25. 
Taxation  of  sharea  in,  lee  also  Taxss,  13, 14. 

I.    OROAHIZATIOlf   AVD  MaNAOBMBNT. 

n.   Rights  amd  Liabiutibs  of   Stock- 

H0LDBB8. 
IIL    POWBRS  AHD  DBALIHOfl  OF  BaNKS. 

IV.  Officbrs;    thcir    Powbrs,  DuTnes, 

AND  LIABILITIBB. 

V.  Dissolution;  Winding  uf;  Recbivxr, 

ITO. 

TL   National  Banxb. 
VII.   Sayings  Banks. 

L   Oboanization  akd  Manaokmknt. 

1.  What  is  a  bctnking  busiiiesB;  re- 
■trictioiiB.  —  Receiving  letters  and  paok- 
mgea  by  bank  is  not  part  of  its  ordinary 
banking  business  which  is  to  be  done  over 
ita  counter  within  what  are  termed  "bank- 
ing hours,"  but  ia  a  description  of  business 
that  ia  usually  done  after  the  general  busi- 
neaa  with  public  is  closed  for  day.  Marshall 
T.  Am.  Eip.  Co,,  73  D.  381. 

Taking  note  and  mortgage  in  Wisconsin 
by  New  York  bank  is  not  exercise  of  bank- 
ing powers  by  foreign  bank,  within  state, 
contrary  to  statute,  so  as  to  render  securities 
▼Old.     Kennedy  v.  Knigld,  94  D.  543. 

Restrictions  on  corporation  not  "to  exer- 
cise banking  privileges,"  or  issue  "bills  of 
credit,"  etc.,  are  directed  only  against  busi- 
ness of  banking  as  a  pursuit.  Uldo  L,  L  A 
T,  Co,  V.  MerehanU'  etc  Co.,  53  D.  742. 

3.  Orgranization;  charters.  —  Charter 
of  banking  corporation,  which  provides 
"that  if  the  corporation  shall  fail  to  go  into 
operation,  or  shall  abuse  or  misuse  their 
privileges  under  this  charter,  it  shall  be  in 
the  power  of  the  legislative  assembly,  at  any 
time,  to  annul,  vacate,  and  make  void  this 
charter,"  may  be  repealed  by  legislature, 
without  any  judicial  proceeding  or  prior  no- 
tice to  corporation.  Miners  Bank  v.  Umtcd 
8taU»,^i>.  115. 


Clause  in  bank  charter  requiring  oontraets 
to  be  signed  by  president  and  countersigned 
by  cashier  does  not  appl^  to  such  contracts 
or  eufl^ements  as  occur  in  or  are  neceasarr 
to  ordinary  business  of  cashier  or  agent,  such 
as  drawing  or  indorsing  bills  of  exchange, 
checks,  and  drafts.  MerekamU*  Bankr.  Oeitf 
tral  Bank,  44  D.  666. 

Notes  issued  by  bank  orsaniBsd  under  un- 
constitutional law  are  Toid,  and  constitute 
no  consideration  for  promissory  note.  iSfa's- 
ner  v.  Dtming,  64  D.  463. 

One  who  sssumes  presidency  of  bank  with- 
out legal  organisation  is  responsible  for  losses 
incurred  by  third  persons  in  its  management 
by  subordinate  officers,  although  he  supposed 
bank  was  legally  constituted,  was  ignorant 
of  its  condition,  and  did  not  actively  partici- 
pate in  its  management.  Hauter  ▼.  TaU^  39 
k.689. 

Where  bank  charter  providee  that  no  di« 
rector  shall  be  indebted  to  it  above  certain 
amount,  note  given  to  it  by  director  for  in- 
debtedness in  excess  of  that  amount  is  void, 
and  guaranty  thereof,  although  by  one  not 
director,  is  not  enforceable.  WorMngmetCB 
Banking  Co.  v.  Bautenberg,  42  R.  26. 

3.  Issuing  stock.  —  Incorporation  of 
bank,  when  part  of  authorized  capital  stock 
remains  un taken,  vests  right  to  issue  re* 
mainder  of  it,  as  a  corporate  franchise,  ia 
corporation,  in  trust  for  corporators,  and 
sucn  remaining  stock  must  be  disposed  of 
for  benefit  of  all  of  them.  Bee$e  v.  Bank 
qf  Montgomery^  72  D.  726. 

IL    Rights   and  LiABiLirm  ov   Stock- 

HOLDKRS. 

4.  In  general  —  Capital  stock  of  bank- 
ing corporation  is  trust  fund,  first  for  credi- 
tors and  holders  of  its  notes,  aud  secondly, 
for  stockholders,  but  there  can  be  no  distri- 
bution among  latter  until  creditors  art  paid. 
Schley  v.  Dixon,  71  D.  121. 

6.  Transfers  of  stock.  —  Act  organiz- 
ing United  States  Bank  provided  that  stock 
of  corporation  should  be  assignable  and 
transferable  according  to  such  rules  as  by- 
laws might  establish,  and  by-law  allowed 
stock  to  be  transferred  at  bank  either  per- 
sonally or  by  attorney.  Certain  certificates 
had  been  sold  bona  fide,  and  delivered  to 
purchaser  with  power  of  attorney  to  trans- 
fer it  on  books.  Held,  that  such  stock  was 
not  liable  to  attachment  as  property  of  ven- 
dor, although  still  registered  in  his  name  on 
books  of  bauik  at  time  of  attachment,  there 
appearing  to  have  been  no  negligence  or  un- 
reasouable  delay  in  making  transfer.  United 
Slates  v.  Vaughan,  5  D.  375. 

6.  liien  of  bank  on  shares.  —  Where 
bank  charter  authorizes  board  of  directors  to 
make  rules  regulating  transfer  of  stock,  a 
by-law  adopted  by  them,  forbidding  transfer 
so  long  as  owner  is  indebted  to  corporation, 
is  valid,  although  inconsistent  with  general 
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law  of  state  governing  transfer  of  property. 
Mechamat'  Bank  ▼.  MerchanU*  Bank,  100  D. 
388. 

If  it  IB  usage  of  bank  not  to  permit  stock 
to  be  transferred  while  holder  is  indebted  to 
bank,  stockholder  who  becomes  its  debtor, 
knowiag  such  nsage^  is  bound  by  it,  and 
neither  he  nor  his  Yoluntary  assignees  can 
mantain  action  for  refusal  to  permit  transfer 
of  his  stock.  Morgan  ▼.  Bank  of  If.  A,,  11 
D.  576. 

Assignee  demanding  transfer  of  bank  stock 
on  books  must  Day  all  liens  on  stock  for 
debts  dne  np  to  date  of  demand  of  transfer, 
and  if  he  fails  to  pay  snob  liens,  stock  will 
stand  pledged  for  other  indebtedness  of 
stockholder  becoming  dne  before  he  is  actu- 
ally entitled  to  transfer.  Bee$e  ▼.  Bank  of 
Oommercey  74  D.  636. 

Decree  of  sale  of  bank  stock  to  pay  in- 
debtedness of  stockholder  need  not  give 
holder,  or  his  assignee,  a  day  within  which 
10  pay  the  indebtedness.  Terms  of  sale  are 
iritbin  discretion  of  conrt.     lb. 

Certificate  of  bank  stock  declaring  that 

holder  "  is  entitled  to shares  of  stock, 

transferable  only  at  the  bank,  etc.,  on  sur- 
render of  this  certificate,"  does  not  waive 
lien  given  t-o  bank  by  its  charter,  providing 
that  "  all  debts  actually  dne  to  the  company 
by  a  stockholder  offering  to  transfer  must  be 
discharged  before  each  transfer  shall  be 
made."    76. 

Assignee  of  holder  takes  subject  to  lien  on 
stock  secured  to  bank  by  its  charter,  and  of 
which  he  is  bound  to  take  notice.    lb. 

The  lien  may  be  asserted  against  stock  for 
balances  due  by  owner  for  over-checks.     lb. 

Bat  it  does  not  attach  for  paper  not  due 
at  time  transfer  of  stock  is  demanded,     lb. 

7.  Individual  liabilitv  of  stock- 
holders. —  Stockholders  and  directors  of 
bank  doing  illegal  act,  or  omitting  which 
law  requires,  to  injury  of  others,  especially 
for  motives  of  private  gain,  are  guilty  of 
fraud,  and  are  liable  for  all  consequences  to 
those  injured;  as  where,  instead  of  paying 
up  required  amount  of  stock  in  specie,  they 
give  their  notes  for  all  but  trifiing  Bura,  and 
then  issue  bills  to  large  amount,  and  bank  be- 
comes insolvent.     Sdiley  v.  Dixon,  71  D.  121. 

Creditor  of  banking  corporation  may  sue 
for  himself  and  others  standing  in  the  same 
relation  in  a  court  of  equity,  for  fraud  of 
directors  and  stockholders  injurious  to  cred- 
itors,    lb. 

Subsequent  directors  and  stockholders  are 
not  liable  for  fraud  of  predecessors  in  issuing 
bills  for  circulation  before  amount  of  stock 
required  bV  charter  has  been  paid  up  in 
specie,  if  they  do  not  participate  in  it,  but 
if  they  continue  the  fraud  by  reporting  to 
proper  authorities  from  time  to  time  that 
requisite  amount  has  been  paid,  and  by  other 
acts,  they  are  liable,  and  bill  charging  these 
facts  is  not  demurrable.    Ib» 


Beporft  see  pp.  f-«5t. 

All  stockholders  of  bank  sre  liable  to  all 
its  creditors,  under  Wisconsin  Revised  Stat- 
utes^ chapter  71,  section  18,  as  original  and 
principal  debtors  substantially  as  if  they 
were  copartners,  save  that  responsibility  oif 
each  is  limited  to  sum  equal  to  his  shares 
of  stock,  and  this  liability  attadies  momenl 
debt  is  contracted  by  bank.  CkUeman  v. 
WhUe,  80  D.  797. 

Remedy  of  creditor  of  bank  under  genersl 
banking  law  of  Wisconsin  is  by  suit  in 
equity,  in  which  all  creditors  should  join, 
or  one  or  more  of  them  should  sue  for  benefit 
of  aU,  and  suit  should  be  against  bank  and 
all  stockholders,  unless  it  m  impracticable 
to  bring  them  aU  before  courts  or  some  other 
sufificient  cause  for  omitting  any  of  them  be 
shown.     lb. 

New  York  statute  of  1849,  chapter  226, 
imposes  upon  stockholders  of  banking  as- 
sociations several  liability  for  ratable  share 
of  debts  in  proportion  to  whole  capital  stock 
and  whole  indebtedness  of  bank,  without 
reference  to  solvency  of  any  other  stock- 
holder. And  when  one  assessment  has  been 
made  upon  stockholders,  and  has  been  con- 
firmed, no  second  assessment  can  be  made 
to  make  up  any  deficiency  arising  from  in- 
ability to  collect  sums  assessed  on  insolvent 
stockholders,  while  first  apportionment  and 
judgment  remain  unreversed.  Matter  qf 
HoUuter  Bank,  84  D.  292. 

Constitutional  provision  that  stockholders 
in  bank  corporations  shall  be  liable  for  cor- 
porate debts  is  applicable  only  to  banks  is- 
suing bills  of  circulation.  Alien  v.  CfayAm, 
60  R  716. 

IIL    POWSR8  AMD  DkAUNOS  cm  BAVK&, 

8.  Banking  powers,  generallw.— 
**  Associations  with  bankins  powers  are 
only  bulks  of  issue.  Deatiom  ▼.  N.  W» 
Savings  Bank,  61  R  861. 

Bank  has  power  to  dischnr^  debt  and 
mortgage,  ana  take  another  in  payment^ 
under  act  which  provides  that  it  shall  not 
exercise  nsusd  banking  powers,  but  shall 
*'  confine  all  its  operations  to  winding  up  its 
afi^ira,  collecting  and  securing  its  debts,  pay- 
ing debts  of  the  bank,  selling  its  real  and  per^ 
sonal  estate,"  ete.  Ryan  v.  Dunlap,  63  D.  334. 

Bsmkinff  house  may  prescribe  reasonable 
rules  and'tionrs  of  business  within  which  ifei 
peculiar  business  with  public  shall  be  done; 
but  reception  or  delivery  of  packi^nes  is  not 
a  matter  peculiar  to  banking  business,  and 
bank  has  no  right  to  declare  that  it  will  not 
receive  packages  from  common  carrier  after 
what  it  pleases  to  call  "  banking  hours,"  and 
thereby  thrust  upon  him  further  continaanoe 
of  his  extraordinary  responsibility.  Jfor^ 
shailv.  Am.  Bhep.  Co.,  73  D.  381.* 

9.  Power  to  acquire  and  transfer 
property.  —  Bank  restricted  by  its  chartsr 

*  Ussgss  of  hanks,  see  not«b  M  S^  iVt  ML 
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to  dealing!  in  oommercial  paper  is  not 
thereby  prohibited  from  takins  asBignment 
from  vendor  of  real  estate  of  purchaser's 
agreement  to  pay  porcbase^moQey,  where 
taking  of  such  assignment  is  necessary  to 
•ecnre  debt  previously  contracted.  Lagoto 
▼.  BadoUeU,  12  D.  258. 

Where  banking  corporation  is  authorized 
by  charter  to  purchase,  hold,  and  convey  any 
real  estate  for  its  use,  subject  to  limitatiou 
that  it  shall  hold  no  more  than  is  necessary 
for  ita  immediate  accommodation  in  trans- 
acting business,  or  such  as  it  may  have  ac- 
quired by  sale  or  otherwise  for  purpose  of 
securing  debts  due  it,  all  real  estate  so  held 
may  be  conveyed  for  its  use.  LeggeU  ▼.  N. 
J.  M,  ds  B,  Co.,  23  D.  728. 

Banking  house  and  lot  may  be  conveyed 
for  use  of  such  corporation.     Ih. 

Mortgage  is  a  conveyance  or  alienation  of 
estate,  and  therefore  such  corporation  may 
mortgage  ita  banking  house  and  lot  for  pay- 
ment  or  security  of  a  debt.     lb. 

Bank  should  not  be  allowed  to  speculate 
in  realty,  but  transactions  of  nature  above 
mentioned  are  not  within  this  rule.     Ih, 

Bank  of  Alabama  may  purchase  lands  sold 
under  executions  in  its  own  favor,  uuder 
joint  resolution  of  general  assembly  of  De- 
cember 31,  1842.  Martin  v.  Branch  Bank, 
60  D.  147. 

Bank  charter  provision  authorizing  bank 
to  hold  such  real  property  as  should  be  pur- 
chased by  it  at  sales  upon  judgments,  de- 
crees, and  mortgages  for  debts  due  it,  does 
not  anthorize  bank  to  take  assignment  of 
right  of  purchaser  at  sheriff's  side  of  real 
property  of  judgment  debtor  of  bank,  where 
such  sale  was  made  on  execution  on  senior 
judgment  in  favor  of  third  party,  and  time 
for  redemption  from  sale  had  passed.  Chau- 
Unique  C(K  Bank  v.  Ritley,  75  D.  347. 

Banks  may  lawfully  purchase  real  estate 
in  Missouri,  under  banking  act  of  1856-57, 
if  purchase  is  made  in  good  faith,  for  purpose 
of  securing  debt  due  to  bank.  Merchants' 
Bank  v.  Marriaon,  93  D.  285. 

Mortgage  made  directly  to  bank,  and  not 
to  president  thereof,  or  other  officer,  is  valid, 
under  statute  whic^  authorizes  banking  as- 
sociation to  hold  and  convey  such  real  estate 
as  may  be  mortgaged  to  it  in  good  fc^ith  by 
way  of  security  lor  loans,  etc.,  although 
statute  further  provides  that  all  conveyances 
shall  be  made  to  president  or  such  other  offi- 
cer as  may  Jbe  indicated  for  that  purpose  in 
articles  of  association,  and  articles  of  associ- 
ation of  such  bank  name  president  as  such 
officer.     Kennedy  v.  Knight,  94  D.  543. 

10.  Power  to  make  contracts,  pur- 
chases, etc.  —  Bank  has  no  implied  power 
to  subscribe  for  railroad  stock,  jfasaau  Bank 
V.  yones,  47  R.  14. 

Free  banking  associations,  formed  under 
New  York  laws  of  1838,  paffe  245,  have 
power  to  carry  on  business  omy  in  manner 


and  to  extent  authorized  by  the  act;  they 
cannot  purchase  stocks  for  purpose  of -sellinff 
them  again  at  profit.  Tracff  v.  Taknagt,  6/ 
D.  132. 

11.    to     ptirdZiase     negotiable 

pai>er.  —  Bank  empowered  to  discount  ne- 
gotiable notes  has  power  to  purchase  such 
notes.  PoTpe  v.  Cixpitcl  Bank,  27  R.  183. 
Contara,  Farmen*  tie.  Bank  v.  BaUwin,  23  R. 
683. 

Id.  to  Issue  time  paper.  —Bank- 
ing association  forbidden  to  issue  bills  or 
notes,  unless  payable  on  demand  and  with- 
out interest,  cannot  give  its  notes,  payable 
on  time  and  bearing  interest,  to  creditor,  by 
way  of  evidence  of  or  security  for  its  indebt* 
edness;  such  prohibition  will  not  be  limited 
by  construction  to  paper  intended  for  drcala- 
tion.     LeaviU  v.  Palmer,  51  D.  333. 

Banking  corporation  issuing  time  paper  in 
violation  of  statute,  in  fulfillment  of  contract 
otherwise  valid,  is  alone  offender;  penalty 
does  not  attach  to  other  party  to  transac- 
tion.    Tracy  v.  Talmage,  67  D.  132. 

18.  to  sue  and  be  sued.  — Bank 

cannot  maintain  suit  on  note  given  to  it 
without  consideration,  for  purpose  of  mak- 
ing colorable  and  false  statement  of  condi« 
tion  of  its  assets.  AgricaUural  Bank  ▼• 
Robinson,  41  D.  385. 

14.  Beceiving  deposits,  generally.  — 
Pennsylvania  act  of  March  25,  1824,  for  gov- 
ernment of  banks,  intends  by  word  *'  depos- 
its "  current  money  received  oy  bank  as  such, 
and  does  not  authorize  deposit  of  sealed  bun- 
dle containing  notes,  issuance  of  which  had 
been  interdicted.  Lloyd  v.  West  Branch 
Bank,  53  D.  581. 

Whether  check  was  deposited  with  banker 
as  money  or  for  collection  is  question  of  fact. 
If  deposited  in  usual  course  of  business,  pre- 
sumption is,  that  it  was  for  collection  merely, 
and  not  as  money.  Strong  v.  Kina,  85  D.  336. 

Deposit  is  not  real  deposit,  but  loan  for 
use  of  banker,  when  deposit  is  irregular  one, 
and  in  absence  of  any  special  agreement  be- 
tween banker  and  depositor;  as,  when  ac- 
count is  kept;  where  money  is  deposited  in 
bank  to  be  drawn  out,  not  in  the  identical 
fund  deposited;  where  money  deposited  is 
mingled  with  cash  assets  of  bank,  and  used 
indifferently  therewith.  Schmidt  v.  Barker, 
87  D.  527. 

16.  Belation  between  bank  and  de- 
positor. —  Bank  and  depositor  are  bailee 
and  l)ailor,  where  funds  are  deposited  in 
bank  to  be  held  and  returned  in  same  bills 
or  coin.   Marine  Bank  v.  Cliandler,  81  D.  249. 

Bank  and  deoositor  are  debtor  and  cred- 
itor, where  fuuas  are  deposited  in  l)ank  to 
be  used  in  usual  course  of  banking  business. 
lb.',  Schmidt  v.  Barker,  dTi  D.  527;  MaUer  q/ 
FrankUn  Bank,  19  D.  413.* 

General  deposits  become  the  property  of 

*  See  note  on  relation  between  bank  and  do^ 
positor,  23  K.  Oi>-S!i, 
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the  bank,  and  may  be  employed  in  its  buai- 
neas.     MaUer  qf  Franklin  Bank,  19  D.  413. 

One  who  deposits  gold  in  bank  is  only  en- 
titled to  recover  amount  in  dollars  and  cents 
in  circulating  currency  of  country.  Gumbel 
T.  Abrams,  96  D.  426.  Contra,  before  pas- 
sage of  legal-tender  laws,  Kujifer  v.  Ba^  qf 
Galena,  85  D.  309. 

Depositors  are  entitled  to  inspect  books  of 
bank  on  all  proper  occasions,  and  officers 
having  charge  of  books  are,  so  far,  agents  of 
both  parties.  Onion  Bank  v.  Knapp,  15  D. 
181. 

Bank  receiving  from  customer  check  on 
another  bank  indorsed  "for  deposit,"  and 
procuring  it  to  be  certified  by  drawee,  be- 
comes at  once  liable  to  depositor,  as  for 
money  had  and  received,  ana  that  liability 
may  be  reached  by  garnishment.  Nai,  Com- 
mercial Bank  V.  Afilier,  54  R.  50. 

Insolvent  firm  of  commission  merchants 
opened  bank  account  in  their  name,  adding 
word  ''agents,"  in  order  to  protect  principal. 
Bank  knew  of  that  purpose.  Agents  depos- 
ited proceeds  of  principal's  goods,  and  on 
settlement  gave  him  check  to  balance.  Held, 
that  bank  might  not  charge  to  that  account 
debt  of  acents,  even  by  their  consent. 
Baker  v.  JV?«;  York  NaL  Bank,  53  R.  150. 

Bank  in  Missouri  undertook  to  lend  money 
on  real  estate  there  for  plaintiff  who  resided 
in  New  York.  Plaintiff  sent  bank  a  check 
on  New  York  bank,  the  sum  to  be  lent, 
payable  to  it,  to  be  paid  to  borrower  when 
terms  of  loan  as  to  delivery  of  securities 
were  performed.  Bank  credited  check  to 
plaintiff  on  investment  account,  and  sent  it 
to  its  correspondent  in  New  York,  by  whom 
it  was  collected  and  credited  to  sender. 
Meantime  bank  led  plaintiff  to  believe  that 
loan  had  been  perfected,  and  subsequently 
made  assignment  for  benefit  of  creditors. 
Held,  1.  That  relation  was  that  of  trustee 
and  cestui  que  trunt,  and  not  that  of  depos- 
itor and  depositary;  2.  That  bank  was  liable 
for  wrongfully  mixing  proceeds  of  draft  with 
its  own  money.  Harrison  v.  Snath,  53  R. 
671.* 

Bank  that  has  received  money  from  cus- 
tomer and  credited  it  to  him  on  its  books 
may  not  be  heard  subsequently  to  allege 
that  deposit  belonged  to  some  one  else. 
FirM,  Nat.  Bank  v.  Mason,  40  R.  632. 

Plaintiff  deposited  currency  in  bank  and 
took  from  bankers  writing  acknowledging 
receipt  of  a  certain  sum  equal  to  deposit,  in 
United  States  bonds  not  taxable,  and  prom- 
ising to  return  same  on  deuiand.  Held, 
in  action  to  recover  bonds,  that  contract  was 
lawful,  though  made  for  express  purpose 
of  avoiding  taxation  on  deposit.  SiilweU  v. 
Corvm,  23  K  672. 

Checks  deposited  with  bank  and  credited 
in  depositor's  pass-book  are  taken,  in  the  ab- 

*  Deposit  'f  monev  In  name  of  or  in  trust  for 
another,  see  note,  '£i  ii.  45l-i63. 


■ence  of  special  agreement,  for  collection  and 
not  as  casn;  and  may  be  afterward  returned 
and  credit  annulled  if  there  are  no  funds  to 
meet  them;  and  this  is  so  whether  the  check 
is  drawn  on  same  bank  or  another.  NaL 
Gold  Bank  ▼.  McDonald,  21  R.  697.  Coutra» 
Oddie  V.  Nat,  CUy  Bank,  6  R.  160. 

16.  Obligation  to  repay  deposits.* 
Bank  receiving  bank  bills  from  depositing 
creditor  must  account  for  same  at  par, 
though  they  were  depreciated  in  value  both 
at  time  received  and  afterwards.  Marine 
Bank  v.  Chandler,  81  D.  249. 

Special  local  custom  of  bankers  regarding 
value  of  bank  bills  cannot  change  values 
fixed  by  law;  such  change  can  only  be 
made  by  special  agreement.     /6. 

Administrator  de  bonis  wm  is  proper  party 
to  recover  deposit  belonging  to  estate,  made 
by  deceased  executor.  Stair  y.  York  NaL 
Bank,  93  D.  759. 

Bank  may  demand  indemnity,  it  seems, 
on  paying  over  deposit  to  which  there  are 
confiicting  claims,     lb. 

Bank  receiving  deposits  from  agent  be- 
comes his  debtor,  and  may,  in  absence  of 
interference  by  principal,  to  whom  money 
belongs,  extinguish  its  liability  by  paying 
debt  in  answer  to  his  checks;  bat  when 
principal  asserts  his  right  to  the  money 
before  its  repayment,  gives  notice  of  his 
ownership  to  uank,  and  of  his  unwillingness 
that  money  shall  be  paid  to  agent,  agent's 
right  to  reclaim  it  ceases.  Farmers'  etc  Bank 
y..King,9SD.  215, 

Creditor  of  bank  depositor  who  attaches 
money  in  bank  to  credit  of  his  debtor  is  in 
no  better  position  than  depositor.     lb. 

Military  order  directing  bank  to  make 
statement  of  deposits  therein  Iwlonging  to 
army  officers  of  Confederate  States,  and  also 
directing  bank  to  pay  to  proper  officer  of 
quartermaster's  department  all  money  in  its 
possession  belonging  to,  or  standing  upon 
books  to  credit  of,  such  officers,  is  an  at* 
tempt  on  part  of  military  authorities  to 
sequester  such  money;  but  if  money  paid 
over  is  confederate  currency,  it  is  not  a 
sequestration  so  as  to  exonerate  bank  from 
liability  for  deposit  made  in  lawful  money 
Nelligan  v.  Citizens'  Bank,  99  D.  734. 

Payment  by  bank  in  confederate  money, 
to  officers  of  United  States,  under  military 
order,  of  deposit  in  lawful  money,  made  m 
such  bank  by  confederate  officer,  does  not 
diRoharge  bank  from  liability  for  payment  of 
deposit  upon  demand,     lb. 

Bank  hopelessly  insolvent,  to  knowledge 
of  its  president,  received  deposit  from  cus- 
tomer, and  immediately  thereafter  suspended 
business  and  went  into  hands  of  receiver. 
Held,  that  customer  might  recover  deposit. 
Cragie  v.  Hadley,  62  R.  9. 
Plaintiff,  contemplating  an  absence  for  a 

*  RiRhte  and  remedies  of  depoaitora,  see  DOMk 
19  £i.  41h-4aL 
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few  days,  on  April  20th  drew  his  check  on 
defendant  bank,  dated  April  22d,  pavable 
to  his  clerk,  and  left  it  with  clerk  with  direc- 
tiona  to  draw  the  money  on  22d,  if  he  did 
not  return  before  noon,  and  gtve  it  to  fore- 
man to  pay  off  employees.  Clerk  altered 
date  to  Slst,  drew  money  on  that  date,  and 
absconded.  The  plaintiff  did  not  return 
until  tfter  time  appointed.  Held,  that  de* 
fendant  might  not  charge  check  to  plain- 
tiff's  account.  CroMifordv,  West  Side  Bank, 
53  R.  152. 

Plaintiff  beine  about  to  leave  home  for 
short  time,  gave  his  clerk  power  of  attorney 
to  draw  checks  on  bank  for  fifteen  days,  and 
deposited  power  of  attorney  with  bank. 
Plaintiff  returned,  but  clerk  continued  to 
draw  checks  on  bank  for  several  months. 
Meanwhile  bank-book  of  plaintiff  had  been 
several  ti'^iies  written  up,  bat  as  clerk  was 

Slaintiff's  cashier,  fact  that  he  had  been 
rawing  checks  after  power  of  attorney  ex- 
pired, had  not  been  discovered  by  plaintiff. 
Certain  amounts,  so  drawn,  were  used  by 
clerk  for  his  own  purposes.  Held,  that  bank 
was  liable  for  such  amounts.  Bank  was 
guilty  of  negligence  in  paying  checks  of 
clerk  drawn  after  expiration  of  power  of  at- 
torney, and  could  not  be  excused  because 
plaintiff  had  failed  to  examine  returned 
checks  and  bank-book.  Mant^actVTtrH*  NaL 
Bank  v.  Barnes,  16  B.  576. 

Bank  made  assignment  for  benefit  of  credi- 
tors. At  time  it  held  defendant's  note,  which 
it  had  discounted,  and  which  was  not  due. 
It  was  also  indebted  to  defendant  for  de- 
posita  in  sam  greater  than  note.  In  action  on 
note  after  its  maturity,  by  assignee,  — held, 
that  defendant  could  offset  indebtedness  to 
hiuL     Jordan  v.  Sharloek,  24  R.  198. 

Depositor  in  a  bank,  being  at  Wiesbaden, 
in  Germany,  wrote  cashier  to  transmit  his 
deposit  *'  by  draft,  or  in  such  manner  as  you 
think  best,  so  that  I  can  draw  the  money  at 
Ffankfort-on-the-Main«'*  Cashier  accord- 
ingly mailed  to  him  draft  payable  to  his 
order,  addressed  to  him  at  Wiesbaden,  Ger- 
many. Another  person  of  the  same  name 
wronefully  intercepted  draft  and  indorsed 
it  ana  procured  the  money.  Held,  that  bank 
was  not  liable  to  depositor.  Jung  v.  Second 
Ward  Savings  Bank,  42  R.  719. 

17.  Necessity  of  demand  by  deposi- 
tor. —  Demand  by  depositor,  prior  to  bring- 
ing suit  for  deposit,  is  unnecessary,  where 
bank  has  suspended  payment,  closed  its 
doors,  and  refuses  to  admit  its  creditors. 
Walnon  V.  Pfuenix  Bank,  41  D.  500. 

Statute  of  limitations  does  not  begin  to 
run  against  deposit  in  bank  until  demand  is 
made  and  payment  refused.  Oirard  Bank 
V.  Bank  of  Fenn  Townslivp,  80  D.  607. 

18.  Depositor's  bank-book.  —  Credits 
in  depositor's  book  are  as  binding  on  bank 
a»  a  formal  receipt.  Union  Bank  v.  Knapp, 
19  D.  181. 


If  depositor's  bank-book  accompanied  de- 
posit, and  entry  was  then  made  by  clerk 
authorized  to  make  it,  in  absence  of  any 
fraud  or  collusion  between  clerk  and  deposi- 
tor, it  is  an  original  entry  and  oonclusive  on 
bank;  if,  however,  book  is  sent  to  be  written 
up  afterwards,  it  is  not  an  original  entry, 
and  may  be  examined  into.  Hepburn  v.  Cki' 
zens*Bank,i&J>.6^ 

Ownership  of  deposit  can  be  shown  to  be 
different  from  apparent  ownership  imparted 
by  entry  in  bank-oook;  but  whether  bank  is 
chargeable  to  true  owner  must  depend  upon 
circumstances  of  the  case.  Stair  r.  Tork 
NaL  Bank  9S  D.  759. 

Book-keeper  of  commission  merchant  made 
out  fictitious  account  of  sales  of  property  of 
customer,  and  obtained  from  his  employer 
his  check  therefor,  to  customer's  order, 
forged  indorsement,  and  obtained  the  money. 
Bank  on  which  check  was  drawn  subse- 
quently paid  it,  charged  it  in  merchant's  pass- 
book, and  returned  it  with  other  vouchers  at 
end  of  month.  Merchant  did  not  discover 
facts  for  some  months,  and  then  notified 
bank.  In  action  to  recover  balance  of  his 
depobit,  —  held,  that  plaintiff  was  entitled  to 
recover,  as  fraud  on  nim  did  not  contribute 
to  fraud  on  bank,  and  he  was  not  estopped 
by  his  retention  of  nass-book  and  voucher 
without  objection.  \Velsh  v.  Oermam'Amar* 
icon  Bank,  29  R.  175. 

19.  General  and  si>ecial  deposits.  — 
Authority  given  to  banks  by  act  of  incorpo- 
ration, allowing  them  to  have  credit  upon 
amount  of  all  moneys  deposited  for  safe- 
keeping, extends  to  general  deposits  only, 
and  not  to  special  deposits;  these  cannot  be 
used  or  appropriated  by  bank  without  breach 
of  trust.     FotitfT  V.  JESmcx  Bank,  9  D.  169. 

20.  Liability  as  to  special  deposits.* 
—  Special  deposit  in  bank  is  at  risk  of  depos- 
itor, but  if  money  so  deposited  is  converted 
to  general  purposes  of  bank  by  its  officers  or 
agents  without  depositor's  consent,  they  are 
personally  liable  to  bim,  and  he  may  follow 
such  money  into  hands  of  third  persons  re- 
ceiving it  with  knowledge  of  his  rights,  or 
not  having  paid  an  equivalent  therefor  in 
ordinary  course  of  business.  Matter  qf 
Franklin  Bank,  19  D.  413. 

Where  cask  containing  quantity  of  ^old 
coin  was  deposited  in  bank  for  safe-keeping, 
and  gold  was  fraudulently  taken  out  by 
cashier,  — held,  that  bank  was  not  liable  to 
depositor  for  value  of  the  gold.  Foster  v. 
Esnex  Bank,  9  D.  168. 

In  action  to  recover  of  bank  value  of  bonds 
deposited  for  safe-keeping  by  plaintiff,  and 
stolen  by  teller, — held,  that  bank  being  gratu- 
itous bailee  was  not  liable,  although  an  ex- 
amination of  teller's  accounts,  after  theft, 
proved  thein  to  have  been  falsely  kept,  and 
showed  that  he  had  been  abstracting  funds 

*  See  note  on  special  deposits,  9  D.  ISI^ 
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for  two  years,  and  slthongh  it  was  known  to 
president  that  he  had  dealt  once  or  twice  in 
stocks.  Mistaken  confidence  is  not  ground 
of  liability  in  such  causes.  8coU  y.  NaL 
BankqfChuter  Valley,  13  R.  711. 

Plaintiff  delivered  bonds  to  defendant,  a 
country  bank,  without  its  solicitation,  and 
with  no  agreement  for  reward,  and  took  re- 
ceipt specifying  that  they  were  received  "for 
safe-keeping,  as  a  special  deposit."  Bonds 
were  deposited  in  defendant's  safe,  with  the 
valuables  of  the  defendant^  and  it  was 
claimed  that  they  were  taken  therefrom  by 
robbery.  Safe  was  left  open  during  transac- 
tion of  business,  there  was  no  gate  in  passage- 
way from  rear  of  banking-room  behind 
counter,  and  only  one  person  was  left  in 
charge  about  noon  each  day.  Held,  1.  That 
defendant  was  liable  only  for  gross  negli- 
gence; 2.  That  there  was  no  evidence  of 
gross  negligence;  3.  That  it  was  error  to 
take  into  account  any  profit  to  bank  by  sale 
of  the  coupons,  for  none  was  allowed  by  con- 
tract Whitney  ▼•  FirU  NaL  Bank,  45  B. 
598. 

Plaintiff,  Fisher,  and  Hill,  as  trustees  of 
estate  of  Ira  C.  Voorhees,  held  nine  railroad 
coupon  bonds,  and  deposited  them  for  safe- 
keeping in  defendant  bank.  Hill  was  also 
cashier  of  bank.  Hill  took  from  bank  a  sum 
of  money,  for  which  he  put  in  bank  his  own 
note,  purporting  to  pledge  as  security  nine 
bonds  like  those  deposited  by  trustees.  He 
kept  note  in  his  own  custody  as  cashier; 
transaction  was  not  entered  in  bank-books, 
and  none  of  the  other  officers  or  directors 
knew  of  it,  or  ever  saw  note  or  bonds  in  Hills 
life.  Interest  was  twice  indorsed  on  note  by 
book-keeper  of  bank.  After  his  death  the 
note  was  found  by  the  ofiScers  of  bank;  bonds 
were  found  in  separate  envelope,  indorsed 
"  C.  S.  Hill,"  with  name  "  Ira  C.  Voorhees" 
written  on  bonds  in  his  own  hand.  Heidt 
that  plaintiff  was  entitled  to  recover  bonds 
from  uank.  Fisher  ▼.  Baiik  qf  New  Jersey, 
57  R.  561. 

21.  Oeitificates  of  deposit;  fomi,  na- 
ture, vaUdity,  etc.*  —  Certificate  issued 
by  bank  or  other  depository  to  depositor, 
stating  fact  of  deposit,  and  that  it  is  payable 
to  depositor  or  order  on  demand,  or  on  re- 
turn of  certificate  properly  indorsed,  is  in 
Bubstance  and  legal  effect  a  promissory  note. 
Poorman  v.  MiUs,  95  D.  90;  Bi-ummagi/n  v. 
TailatU,  89  D.  61;  LeaviU  v.  Palmer,  51  D. 
338. 

Certificate  of  deposit  made  by  cashier  of 
(tank  to  himself  is  void  on  its  face,  and  con- 
fers no  rights  on  purchaser.  Lee  v.  SmiUi, 
54  R.  101. 

Discrepancy  existing  between  amount 
stated  in  body  of  certificate  of  deposit  and 
that  stated  in  margin,  or  at  bottom,  will  be 

•SeenotesoncertiflcateHof  deposit,  their  trans- 
fer, and  the  iiecesHity  of  duuiaud  of  paymeut,  42 
D.  6;&-67»;  67  i;.  97,  i^a. 


controlled  by  amount  stated  in  body  of  in- 
strument   PctuM  V.  dark,  59  D.  333. 

Where  certificate  states  amount  in  body 
of  instmment  as  '*  one  thousand  and  fourteen 
dollars  (in  funds  as  below),"  in  the  margin 
as  $1,014,  but  at  bottom  as  "onrrency  $404^ 
cash  $1,010,  [total]  $1,414^**  amount  stated 
in  body  of  the  certificate  controls  specifica- 
tion of  funds  at  bottom;  and  if  plaintttT  de- 
clares upon  instrument  as  for  one  thousand 
four  hundred  and  fonrteen  dollars,  an  in- 
struction that  he  cannot  recover  is  correct, 
though  defendant  aoknowledges  his  indebt- 
edness for  one  thousand  and  fourteen  dollars. 
76.    S.  P.,  Poorman  ▼.  MUU,  2  K  451. 

Plaintiff  a  depositor  in  a  national  bank, 
requested  a  certificate  of  dipposit,  drawing 
interest,  for  a  portion  of  his  deposit.    Teller 

Save  him  certincate  purporting  to  be  issued 
y  B.  ft  Co.,  a  private  bankmg  firm,  and 
informed  him,  in'  presence  of  cashier  of  bank, 
that  this  was  bank's  oertifioate,  upon  which 
assurance  plaintiff  accepted  it.  Members  of 
the  firm  were  managing  officers  of  bank,  bat 
had  separate  place  of  business  in  same  town. 
Held,  that  bank  was  liable  to  plaintiff  for 
amount  of  his  deposit.  Steckel  y.  FkM  NaL 
Bank,  39  R.  758. 

Where  the  president  of  bank  was  also  nart- 
ner  in  banking  firm,  and  a  certificate  of  de- 
posit given  by  him  at  the  bank  was  that  of 
the  firm  and  not  that  of  bank,  latter  was 
held  not  liable,  though  president  engaged  on 
behalf  of  bank  that  latter  would  pay  it  on  de- 
mand.   FirUNaL  Bank  ▼.  WiUiams,  39  K 

761,  note. 

29. whAnnefi^tiable.—  Certificate 

of  deposit,  in  usual  form,  payable  to  deposi- 
tor's order,  is  negotiable,  and  mdorser  thereof 
is  liable  as  upon  a  note.  Pardee  ▼.  Fitk,  19  R. 
176;  WtlUm  v.  Adami,  60  D.  579;  Bean  v. 
Biigge,  63  D.  464. 

And  iMink  has  right,  upon  demand  of  pay- 
ment, to  insist  that  certincate  should  be  pro- 
duced and  delivered  up^  as  its  voucher  of 
payment,  and  as  security  against  any  future 
claim.  FeWe  Point  Samnys  InaL  v.  Woedtm, 
81  D.  603. 

And  parol  evidence  is  not  admissible  to 

Erove  that  persons  whose  names  appear  on 
ack  of  it  intended,  by  their  indorsements, 
to  assume  any  other  relations  to  the  pauer 
than  those  of  indorsers.  Drake  v.  Marile, 
83  D.  358. 

And  as  between  the  indorser  and  indorsee, 
latter  is  held  only  to  reasonable  diligence  in 
presenting  it  for  payment.  Lindeey  v.  Mc» 
CUlland,  86  D.  786. 

And  statute  of  limitations  attaches  to  it 
from  its  date,  without  demand.  Cnrran  v. 
WiUer,  60  R.  827. 

Certificate  of  deposit,  payable  "in  eurrsnt 
bank  notes,"  is  negotiable.  Pardee  v.  Fiak, 
19  R.  176. 

Word  **  currency"  in  certificate  ol  deposit 
means  money  and  bank  notes,  issued  bylaw- 
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fal  authority,  and  in  circulation  at  |Mir  with 
coin,  and  certificate  of  deposit  payable  to 
order  in  **  currency"  is  negotiable.  Klatiber 
V.  BkjgerMfiff,  32  R.  773. 

And  this,  notwithstanding  term  '* cur- 
rency "  was  deemed  at  time  and  place  of 
transaction  to  include  bank  bills  of  sundry 
specie-paying  banks  outside  state,  as  well  as 
those  of  same  character  within  state.  Howe 
V.  Hurin€9s,  78  D.  312. 

23.  when  not  neg^otiable.  -^  Oer- 

tificate  of  deposit  is  not  ne^^otiable  instm- 
inenti  and  person  indorsing  it  is  not  liable 
Dpon  such  indorsement  according  to  law 
merchant     O'NM  v.  Bradlfwd,  42  D.  674. 

Certificate  of  deposit  is  not  negotiable  in- 
strument^ such  as  will  enable  indorsee  to 
maintain  action  on  it  in  his  own  name. 
SaoingB  Fund  8oc.  v.  Savin ff»  Bank,  78  D.  390. 

Certilicate  of  deposit  contained  words 
"  payable  to  order  in  currency.'*  Heldf  not 
negotiable,  there  being  no  evidence  as  to  the 
uicauiiig  of  word  "currency."  Huae  y. 
Hamblin,  4  R.  244. 

Certificate  of  deposit  payable  "in  current 
funds  "  is  not  negotiable.  lAndtey  ▼.  MeClel- 
land,  8G  D.  786. 

24.    when   deemed  overdue.  — 

Certificate  of  deposit  payable  to  order,  on  re- 
turn of  certificate  properly  indorsed,  is  in 
legal  effect  a  promissory  note  payable  on  de- 
mand, and  is  dishonored  after  lapse  of  a 
reasonable  time  from  its  issik^,  and  any  per- 
son taking  it  after  such  reasonable  time  has 
elapsed  takes  it  subject  to  equities  between 
parties  to  it.     Tripp  ▼.  Curietdwi,  24  R.  610. 

Sembk,  that  statute  of  limitations  runs 
from  date  of  certificate  of  depont  payable  on 
demand,     /ft. 

Reasonable  time  most  elapse  for  purpose 
of  negotiation,  or  presentment  for  payment, 
before  negotiable  oertifioate  of  deposit  will 
be  regarded  as  orerdue,  and  it  will  not  be 
so  regarded  two  days  after  its  date,  when 
negotiated  to  a  party  receiving  it  in  good 
faith,  for  a  valuable  consideration.  Howe  v. 
HnrtnesB,  78  D.  312. 

25.   rights  of  holder.  —  Assignee 

of  negotiable  certificate  of  deposit  can  en- 
force payment  by  maker,  and  latter  cannot 
be  held  liable  to  attaching  creditor  of  depos- 
itor,    lb. 

Where  defendant  deposits  in  bank  amount 
of  his  debt  to  plaintiff,  and  sends  him  bank's 
certificate  of  deposit,  which  plaintiff  accepts 
and  acknowledges  receipt  of,  and  uses  for 
his  own  purposes,  he  sanctions  deposit  as  a 
payment  to  himself,  and  makes  bank  his  own 
agent,  to  hold  sum  subject  to  his  order. 
Bower  t.  Htjfman,  87  D.  669. 

Certificate  of  deposit  bore  following  words 
written  in  red  ink  across  the  face:  "  The  cer- 
tificate is  subject  to  any  subsequent  claim 
for  collection  or  any  other  fees  arising  out 
of  the  disbursement  of  the  legacy  of  which 
this  money  is  part  ol  proceeds^"    Payee  in- 


dorsed it  in  blank  and  delirered  it.  ffeld^, 
that  even  considering  the  certificate  non- 
negotiable,  transferee  might  pledge  it  to  an 
innocent  party,  who  would  hmd  it  as  against 
true  owner  to  amount  advanced,  unaffected 
by  equities  between  transferrer  and  payee. 
IntenuUional  Bank  Y.  Oerman  Bank,  36  R. 
468. 

26.  of  indorser.  —  Payee  of  cer- 
tificate of  deposit,  who  transfers  it  by  blank 
indorsement,  is  liable  on  his  indorsement. 
Bean  v.  Briggs,  63  D.  464. 

Certificate  of  deposit  payable  with  interest 
to  depositor's  order  is  continuing  security  as 
between  indorsee  and  indorser,  and  latter  is 
liable  thereon  until  actual  demand  is  made, 
and  holder  is  not  chargeable  with  neglect 
because  demand  is  not  made  at  any  particn- 
lar  time.     Pardee  v.  Fish,  19  R.  176. 

27.  rule  bb  to  due  diligence.  — 

In  reason,  parties  to  negotiable  certificate  of 
deposit  do  not  contemplate  immediate  de- 
mand of  payment;  therefore  indorsee,  as 
acainst  inaorser,  is  not  held  to  same  degree 
of  diligence  in  presenting  it  for  payment  as 
law  requires  in  other  cases.  LiruUey  t.  Jfc- 
CUlland,  86  D.  786. 

Defendant  sent  plaintiff  certificate  of  de- 
posit, payable  on  demand,  in  payment  of 
debt.  Plaintiff  received  and  acknowledged 
receipt  thereof,  and  used  and  negotiated  cer- 
tificate for  fifteen  days,  when  bank  issuine 
certificate  failed,  and  it  was  presented  and 
protested.  Mail  comnmnication  between 
plaintiff  and  bank  occupied  but  two  days. 
Held,  that  plaintiff  had  not  used  due  dili- 
geiice,  and  could  not  recover  from  defendant. 
Bo\oer  ▼.  Hoffman,  87  D.  669. 

28.  forged  certificates.  —  Where 

one  deposits  money  in  bank  to  credit  of 
another,  and  takes  certificate  of  deposit  pay« 
able  to  latter,  whose  indorsement  is  after- 
wards forged  thereon,  in  which  condition  it 
is  presented  by  another  bank  to  bank  that 
issued  it  and  paid,  and  latter  bank,  upon 
discovery  of  forgery,  pays  amount  to  real 
payee,  and  demands  back  money  paid  by  it 
to  the  other  bank,  latter  bank  will  be  com- 
pelled to  refund  amount,  unless  it  can  show 
that  at  time  such  demand  was  made  it  was 
a  bona  dde  holder  of  certificate  for  value 
paid.  But  it  will  not  be  regarded  as  bona 
Jide  holder  thereof,  if,  at  time  of  discovery 
of  forgery  and  of  demand  for  repaymfut,  it 
held  a  balance  belonging  to  its  immediate  in* 
dorser,  greater  than  amount  of  certificate, 
notwithstanding  fact  that  it  had  previously 
credited  such  indorser  with  amount  of  cer- 
tificate, and  further  fact  that  between  time 
when  certificate  was  paid  and  time  when  de* 
mand  for  repayment  was  maile,  indorser's 
account  with  bank  wati  temporarily  reduced 
to  an  amount  much  smallbr  than  tliat  of  cer^ 
tificate.  Entry  of  such  credit  would  not  be 
conclusive  upon  bank,  nor  preclude  it  from 
correcting  its  account  when  forgery  was  dis' 
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covered.  Merchants  Bank  y.  Marhe  Batik, 
43  D.  300. 

29.  Ldability  of  bank  on  checks,  gen- 
erally.*—  Where  depositor  draws  check  for 
portion  of  deposit  in  favor  of  third  person, 
and  upon  presentation  payment  is  refased, 
holder  may  recover  of  bank  amount  of  check, 
especially  where  bank's  charter  provides  that 
it  **  shall  receive  money  on  deposit,  and  pay 
away  the  same  to  order  free  of  expense. 
'Foi/arlieg  v.  State  Bank,  78  D.  468;  VfikaffO 
Mai-ine  etc.  Itu.  Co.  T.  Stai\fard,  81  D.  270; 
RoljerlB  V.  CorUn,  96  D.  147. 

Bank  receives  funds  of  depositor  with  tacit 
engagement  to  pay  them  out  to  his  order,  or 
check  drawn  in  his  own  favor,  or  in  favor  of 
third  persons,  upon  one  condition  of  being 
notified  of  existence  of  check,  in  such  man- 
ner as  to  free  it  from  dan^^er  of  being  liable 
to  pay  same  amount  twica.  Fogarlies  v. 
State  Bank,  78  D.  468. 

Checks  should  be  drawn  by  depositor  in 
good  ftiith,  and  not  for  mere  purpose  of  vex- 
ation outside  regular  course  of  business. 
Chicago  Jilai'me  etc.  Ins.  Co.  v.  8taj\ford,  81 
D.  270. 

80.  on  certified  checks.  —  1.  In 

generoLi — Bank  certifying  check  as  "good  ** 
ereates  new  and  binding  obligation  on  part 
of  bank,  towards  bona  fide  holder  of  check 
for  value,  to  hold  sufficient  funds  of  drawer 
to  meet  check.  Farmers  etc  Bank  v.  Butch- 
ers' etc  Bank,  69  D.  678. 

Statute  of  Hmitatious  does  not  run  against 
check  marked  "good,**  until  payment  has 
been  actually  demanded  at  banking-house 
and  refused.  Holder  of  such  check  does  not 
stand  in  different  position  from  that  of  an 
oric^nal  depositor.  Oirard  Bank  v.  Bank  <}/* 
Penn  Township,  80  D.  507. 

Bank  acknowledges  that  money  repre- 
sented by  certified  check  remains  on  deposit 
to  credit  of  holder,  where  it  pays  duplicate 
oheck  to  drawer,  taking  his  bond  of  indem- 
nity against  check,  which  drawer  claimed  to 
have  lost.     lb. 

Checks  do  not  lose  their  characteristics  as 
bills  of  exchange  by  being  certified.  Bick- 
ford  V.  First  NaL  Bank,  89  D.  436. 

Certification  of  check  as  good,  by  author- 
ized officer  of  bank,  binds  bank  to  keep 
funds  to  pay  it;  it  ia  equivalent  to  accept- 
ance of  bill  of  exchange  payable  on  demand, 
and  makes  bank  primarily  liable  to  holder 
until  discharged  by  payment,  release,  or 
statute  of  liinitations.  Meads  v.  JUtrcfiants* 
Bank,  82  D.  331  ;4:  Bick/ord  v.  First  Nat. 
Bank,  89  D.  436. 

Bank  is  liable  on  check  certified  by  it, 
whether  drawer  had  sufficient  funds  or  not. 

*  See  note  on  when  check  Is  an  equltatile  as- 
ilgninent,  and  right  of  holder  to  sue,  96  D.  18*2- 
135. 

t  Bee  notes  on  llabiUtj  of  hauk  on  certified 
checks,  C9  I).  691-^94;  K»  D.  442-441. 

I  Banks,  liability  of,  for  act  uf  teller  in  certify- 
lag  check,  see  uote»  42 IL  HQIHUI. 


FrtnA  t.  Irwin,  27  B.  769;  Farmers*  ek. 
Bank  ▼.  Butchers*  etc  Bank,  69  D.  678;  Cook  v. 
8taU  NaL  Bank,  11  R.  667;  BiU  r.  Nation 
Trust  Co.,  56  R.  189. 

Where  holder  of  check  procures  it  to  be 
certified,  this  operates  as  payment  of  debt 
for  which  check  was  drawn  and  drawer  is 
released  from  liability.  FrencJi  v.  Irwin,  27 
R.  769;  First  Nat.  Bank  y.  Leach,  1 1  R.  708. 

Holder  of  certified  check  has  right  to  look 
to  bank  as  well  as  drawer;  and  where  bank 
has  failed,  and  made  assignment,  bolder 
waives  none  of  his  rights  against  drawer  by 
giving  notice  to  assignee  not  to  pay  over  any 
money  to  drawer,  as  holder  looked  to  bank 
for  amount  of  check.  Bie^ford  v.  Furwt  Nat. 
Bank,  89  D.  436. 

Bank  which  pays  check  which  it  has  cer- 
tified, but  which  was  altered  by  raising 
amount  after  certification,  is  not  estopped 
from  recovering  back  money  paid.  It  is 
bound  only  as  to  signature  of  drawer  and  its 
own  certification.  NaL  Bank  qf  Commerce 
V.  NaL  Mech.  Banking  Ass*n,  14  R  2.32. 

By  certifying  check,  bank  undertakes  only 
that  signature  is  genuine;  that  plaintiff  has 
sufficient  funds  in  bank  to  meet  it,  and  that 
these  funds  shall  not  be  withdrawn;  and  ex- 
trinsic evidence  is  not  admissible  to  prove 
understanding  of  merchants  and  bankers  as 
to  effect  of  certification.  Security  Bank  v. 
NaL  Bank  of  Bepublic,  23  R  129. 

Certification  of  check  by  drawee,  at  re- 
quest of  indorser,  before  deUvery  to  holder, 
does  not  release  indorser.  Mutual  NaL 
Bank  v.  Rotgi,  26  R  126. 

2.  Illustrations.  ^  Check  was  frandnlently 
altered  as  to  date  and  name  of  payee,  and 
amount  was  raised.  Plaintiff  bank  on  which 
it  was  drawn  certified  it  as  so  altered,  and 
^terward  paid  it  to  defendant  bank.  In 
action  to  recover  as  for  money  paid  by  mis- 
take. Held,  that  by  certifying  check  plain- 
tiff bank  only  guaranteed  genuineness  of 
signature  of  drawer,  and  that  be  had  suffi* 
cieut  funds  in  bank  to  meet  it,  which  would 
not  be  withdrawn;  and  that  plaintiff  bank 
was  entitled  to  recover  of  defendant  bank. 
Secui-Uy  Bank  v.  Bank  qf  Republic  23  R  129; 
Marine  NaL  Bank  v.  NaL  City  Bank,  17  R 
306.  • 

A.  drew  upon  bank  in  which  he  had  no 
funds  check  reciting  that  it  was  '*  to  hold  as 
collateral,"  etc.  Cashier  certified  it.  Heltl, 
that  bank  was  not  bound  by  such  certifica* 
tion,  check  manifestly  not  being  in  usual 
course  of  banking  business.  Dorsey  v. 
Abranis,  27  R  667. 

Check  drawn  upon  defendant  bank  was 
indorsed  by  payee  and  mailed  to  indorsee, 
was  stolen,  presented  to  and  certified  by 
defendant,  and  afterward  fraudulently  al- 
tered by  raising  amount  and  changing  date 
and    payee's    name.     Subsequently   it   was 

*  Certified  check  "  raised"  befoie  oertiAcetioi^ 
lseeuute,l4K.:^,tfab 
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offered  to  plaintiff,  who  presented  it  to  de- 
fendant's paying  teller,  at  bank  during  busi- 
ness hours,  aakinff  if  certification  was  good, 
and  teller  replied  that  it  was.  Thereupon 
plaintiff  took  check,  paying  value.  Before 
this,  however,  defendant  had  been  notified 
that  indorsee  had  not  received  check,  and  to 
■top  payment.  In  action  on  altered  check, 
—  field,  that  in  absence  of  proof  of  bad  faith 
or  negligence  on  defendant's  part*  there  could 
be  no  recovery.  CUwi  v.  Bank  qfNew  York 
etc.  Asa'n,  42  R.  303. 

3.  Certified  noUe.  —  Certification  as  good 
of  note  payable  at  bank,  where  course  of 
business  between  banks  is,  instead  of  actu- 
ally paying  notes  of  customers  when  in  funds 
on  presentment,  to  mark  them  as  good,  and 
settle  in  exchanges  of  next  day,  has  same 
effect  as  has  certification  of  check,  and  op- 
erates as  absolute  engagement  of  bank  to 
pay  its  own  debt*  and  not  as  guaranty  or 
promise  for  benefit  of  third  person.  Meads 
▼.  Merchant'  Bank,  82  D.  331. 

Bank  is  liable  on  note  falsely  certified  by 
teller,  bank  not  having  funds  for  its  pay- 
ment, to  such  persons  only  as  hold  in  good 
faith  and  for  vuue.     lb. 

Holder  of  note  certified  by  bank  teller  as 
good,  though  fidsely,  bank  not  having  funds 
for  its  payment,  is  entitled  to  recover  if  he 
being  ignorant  of  the  falsity  of  certificate, 
treats  it  as  payment,  and  omits  to  charge 
indorsers..  lb. 

Delay  by  holder  of  snch  note  to  obtain 
actual  payment  at  request  of  maker,  and  for 
hia  accommodation  will  not  discharge  obliga- 
tion arising  from  certificate.     Jb.  *" 

Bank  having  erroneousl^r  certified  note  to 
be  "good**  can  correct  mistake  before  lia- 
bilities have  been  incurred  or  losses  sus- 
tained in  consequence  of  such  certification, 
and  evidence  of  usage  to  contrary  is  incom- 
petent. Second  Nat.  Bank  v.  WtUem  Nat. 
Bank,  34  H  300. 

81.    on    forged    and    altered 

dieclES.* — Bank  paying  forged  check  is 
liable  for  loss  resulting  from  payment  in  ab- 
sence of  circumstances  which  should  in  equity 
throw  it  upon  party  whose  name  is  forged. 
Laborde  v.  Conaolidaied  Ase'n,  39  D.  517. 

Banker  who  receives  forged  check  In  pay- 
ment, and  keeps  it  for  two  months  without 
giving  to  bona  fide  holder  from  whom  he  re- 
ceived it  notice  that  it  was  forged,  must  bear 
loss.  Batkk  qf  8L  AUxmb  t.  Fartners*  etc 
Bank,  33  D.  188. 

Bankers  are  presumed  to  be  familiar  with 
■ignatores  of  their  cnstomers  or  depositors, 
and  are  responsible  for  paving  forged  checks 
purporting  to  be  signed  by  them.  Weieeer 
T.  Venkon,  61  D.  731;  Oommerciai  etc  Bank 
T.  Fbmt  NaL  Bcmk,  96  D.  064. 

Depositor  is  n<|[t  bound  to  examine  checks 
when  retnmed  by  bank  on  periodical  balan- 

*  See  notes  on  payment  ol  totged  checks,  89  D. 


cing  of  his  book;  nor  does  his  neglect  to  do 
so,  or  his  confiding  duty  to  clerk  who  con- 
ceals true  state  of  facts  from  him  and  bank 
officers,  render  balance  as  returned  by  bank 
obligatory  on  him,  or  estop  him  from  after- 
wards proving  that  some  of  the  checks  re- 
turned by  the  bank  as  paid  were  forgeries. 
WeisserY.  Denison,  61  D.  731;  Frank  v.  Chemi- 
cal NaL  Bank,  38  H.  501. 

Bank  is  liable  to  payees  for  amount  of 

check  drawn  payable  to  payees  or  order,  and 

presented  by  their  collector  or  third  party, 

upon  forged  indorsement,  to  bank,  and  paid. 

Vanhibber  t.  Bank  qf  Loweiana,  74  D.  442. 

-Depositor  has  right  to  suppose  that  bank 
will  only  pay  out  his  money  upon  his  own 
signature  or  that  of  his  agents  and  upon  con- 
ditions specified  in  check.  It  is  duty  of 
bank  to  be  satisfied  that  indorsement  is  that 
of  payees.    lb. 

nank  holds  money  of  depositors  subject  to 
be  checked  for  as  their  agent.  When,  then, 
bank  receives  check  instructing  them  to  pay 
a  certain  part  of  deposit  of  drawer  to  third 
party,  bank,  by  agreeing  so  to  do,  and  by 
undertaking  to  pay  it  upon  supposed  indorse- 
ment of  such  Uiird  party,  holds  amount  of 
check  as  agent  of  payee,  and  is  responsible 
to  him  if  it  is  paid  upon  forged  indorsement. 
Esther  drawer  or  payee  can  maintain  action 
against  bank  for  amount  of  check,  unless 
deprived  of  right  by  some  act  of  his  own.    lb. 

Where  bill  or  check  is  payable  to  order, 
banker  has  authority  to  pay  to  any  person 
who  becomes  holder  by  genuine  indorsement; 
but  banker  cannot  charge  his  customer  Mrith 
payments  made  otherwise,  unless  (1)  circnm- 
stances  amounted  to  direction  from  customer 
to  banker  to  pay  paper  without  reference 
to  genuineness  of  indorsement,  or  (2)  were 
equivalent  to  subsequent  admission  that 
indorsement  was  genuine,  in  reliance  on 
which  banker  was  induced  to  so  alter  his 
position  as  to  preclude  customer  from  show- 
ing indorsement  to  be  forged.  Dodge  v.  Nat. 
ExcJiange  Bank,  5  R.  648. 

Bank  is  not  required  to  know  any  of  per- 
sons who  indorse  check  drawn  upon  it,  ex- 
cept one  who  presents  it  for  payment;  nor 
is  it  authorized  to  withhold  payment  until 
it  is  furnished  with  direct  proof  that  signa- 
tures of  indorsers  preceding  one  presenting 
it  are  genuine.  In  cases  of  this  kind  rule  is 
that  bank  must  know  that  signatures  of 
drawer  and  person  who  presents  it  for  pay- 
ment are  genuine,  under  penalty  of  liability 
to  pay  it  again  in  case  either  of  signatures 
are  shown  to  be  forgery.  But  if  it  be  shown 
that  signature  of  mdorser  which  precedes 
that  of  one  receiving  payment  is  forgery, 
bank  cannot  on  that  account  be  held  to  sec- 
ond payment.  Levy  V.  Bank  ({f  America,  13 
B.  124. 

As  between  two  banks  equally  innocent, 
and  equally  deceived  by  forged  check,  but 
where  one  le  bound  to  know  signature,  and 
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to  act  upon  its  knowledge,  and  other  hM  no 
means  ot  knowledge,  loss  should  be  thrown 
opou  former  rather  than  npon  latter.  It  is 
safe  commercial  rule  to  allow  loss  to  remain 
where  course  of  business  has  placed  it. 
And  if  former  bank,  under  such  circum- 
stances, paid  amount  of  forged  check  to 
latter,  there  would  be  nothing  unconscien- 
tious in  the  latter  retaining  the  money. 
Commercial  tie.  Bank  t.  Firsi  NaL  Bank,  96 
D.  554. 

Bank  cannot  be  excused  for  negligent  per- 
for<nance  of  duty  imposed  by  law,  of  exam- 
ining customer's  signature  to  check,  because 
innocent  holder,  happening  to  be  another 
bank,  has  merely  failed  in  receiving  it  to  ob- 
serve usage  or  practice  adopted  for  its  own 
security,  as  of  requiring  evuleuce  of  payee's 
identity,  before  receiving  on  deposit  check 
drawn  upon  another  bank.     lb. 

Bank  receiving  deposit  of  check  drawn 
upon  another  bank  is  not  obliged  to  notify 
latter  that  check  has  been  received  from 
stranger;  and  failure  to  do  this  is  not  negli- 
gence, or  evidence  of  negligence,  affecting 
former  bank's  right  to  retain  money  paid 
npon  check,  should  it  afterwards  be  discov- 
ered to  be  a  forgery.     lb. 

In  Baltimore  check  sent  through  clearing- 
house to  bank  on  which  if  is  drawn,  if  not 
heard  from  before  eleven  o'clock  on  day  that 
it  is  sent,  is  assumed  to  be  good  or  paid.     lb. 

Law  attaches  no  sanctity  to  clearing-house 
as  source  of  communication  between  banks; 
and  where  bank  pays  forged  check  of  one 
of  its  customers  to  another  bank  with 
which  check  had  been  deposited,  fact  that 
it  came  through  clearing-house  affords  no 
shadow  of  excuse  to  former  bank  in  attempt- 
ing to  recover  money  of  latter.     76. 

Plaintiff,  being  owner  of  certificate  of  in- 
debtudness  of  the  United  States,  indorsed  it 
in  blank  and  mailed  it  to  a  paymaster.  It 
was  stolen  from  mail  and  presented  to  pay- 
master by  thief,  who  represented  himself  to 
be  plaintiff,  and  requested  a  check,  saying 
that  he  could  identify  himself  at  bank. 
Paymaster  accordingly  gave  him  check  pay- 
able to  plaintiff's  order,  on  defendant  bank. 
Bank  paid  check  to  bearer  without  inquiry, 
on  forged  indorsement  of  plaintiff's  name. 
Paymaster,  with  notice  of  plaintiffs  elaim, 
subsequently  lifted  check,  and  was  charged 
with  its  amount  in  his  settlement  with  bank. 
field,  1.  That  plaintiff's  claim  against  de- 
fendant bank  was  not  affected  by  pay- 
master's negligence  in  not  requiring  person 
to  whom  check  was  given  to  identify  him- 
self; 2.  That  plaintiff's  claim  was  not  af- 
fected by  subsequent  settlement  of  pay- 
master with  bank;  and  8.  That  plaintiff 
jonld  ratify  giving  of  check  in  his  name, 
thus  making  it  his  own,  and  maintain  action 
against  bank  for  amount.  Dodge  T.  NaL  Ex. 
Bnnh,  6  R.  648. 

82.   Over-drafts.  ^  Abaenoe  of  depoiit 


in  bank  to  credit  of  drawer  of  eheok  is  snfR- 
cient  notice  to  such  bank  not  to  pay  check. 
Lancaster  Bank  t.  Woodward,  67  D.  618. 

Practice  of  paying  over-drafts,  even  to 
persons  in  good  standing  with  bank,  has  no 
authority  in  sound  usage  or  in  law.     lb. 

If  over-draft  has  been  paid  by  cashier  of 
bank,  it  can  be  recovered  back  by  bank  from 
individual  thus  over-drawing.  FratdUm  Bank 
T.  Byram,  63  D.  643. 

Payment  npon  over-drafts  is  not  a  loan, 
within  meaning  of  statute  which  forbids  any 
bank  to  make  any  discounts  without  at  least 
two  responsible  names  as  principals,  mre- 
ties,  or  mdorsers.     lb. 

Money  advanced  on  ehecks  of  one  who 
has  overdrawn  his  account  will  be  regarded 
as  an  ordinarv  loan.  Bock  Biver  Bamk  t. 
Sherwood,  78  D.  669. 

Bank,  not  accustomed  to  receive  for  eol- 
lection  checks  drawn  npon  itself,  received 
check  drawn  by  one  oi  its  depositors  in 
favor  of  another,  credited  it  in  payee's  pass- 
book, put  it  on  file  of  paid  and  canceled 
checks,  and  credited  payee^  and  charged 
drawer  with  it  in  books  of  bank.  Heki, 
that  this  constituted  payment,  and  ooold 
not  be  retracted  on  discovering  that  check 
was  over-draft,  and  drawer  was  insolvenfc 
CUi/  Nat.  Bank  ▼.  Burns,  44  R.  138. 

88.  Iiiability  on  the  circulatiLon.* — 
Notes  issued  by  state  bank  are  not  bills  of 
credit,  within  meaning  of  constitation  of 
United  Statee.  /ones  y.  Baikk  ^  Tetmeuee, 
46  D.  540. 

Holder  of  bank  note  pajrable  to  bearer,  or 
to  ^Murticular  person  or  Dearer,  can  maintain 
action  thereon  against  corporation  that  ia- 
sned  it  New  Hope  Del.  B.  Oo.  t.  Perry,  OS 
D.  443. 

Statute  of  Anne  making  promiaaory  notes 
transferable  in  same  manner  as  bills  of  ex- 
change was  never  in  force  in  Illinois.     lb. 

Bank  notes  were  always  negotiable  at  com- 
mon law,  and  are  not  withm  provisions  of 
Illinois  statute  making  promissory  note^ 
and  certain  other  instruments  in  writing 
transferable  by  indorsement     lb. 

Possession  of  bank  notes  is  prima  /aek 
evidence  of  title  in  the  holder,    ib. 

Action  aeainst  bank  on  its  notes  cannot 
be  defeated  by  olea  that  those  to  whom 
notea  were  issued  have  not  complied  with 
terma  of  agreement  then  made  by  them,  to 
so  use  notes  as  to  best  prevent  their  return 
to  bank  for  redemption.  Title  to  notes 
vested  in  parties  to  whom  they  were  iMaed, 
before  time  when  stipulations  cf  contract 
were  to  be  performecC  and  continuance  of 
their  title  depended  in  no  degree  npon  per- 
formance of  tnose  stipulations.     Ib, 

Action  npon  bank  note  pajrable  on  de- 
mand, but  not  pajrable  ^t  any  particular 
place,  cannot  be  commenced  without  prior 

•See  note  on  Uw  of  bank  bills,  82 D.  M-i^ 
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denuuid  of   payment.      ThunUm  t.    IFotA 
borough  Bank,  45  D.  382. 

Statnte  of  limitations  does  not  commence 
to  run  on  bank  notes  payable  on  demand, 
whether  payable  generally  or  at  particular 
place,  until  demand  of  payment  has  been 
made.     lb. 

Baoka  may  waive  their  right  to  insist 
upon  demand  before  being  sued  upon  their 
notes  payable  on  demand,  as  where  they 
shut  up  their  bank,  and  hars  no  place  of 
business.     lb. 

Closing  up  of  bank,  although  waiver  of 
the  necessity  of  demand,  does  not  start  run- 
ning of  statute  of  limitations  upon  its  notes. 
Bank  having  issued  its  promises,  payable 
on  demand,  it  is  at  pleasure  of  holder  to  say 
when  demand  shall  be  made,  and  his  right 
of  action  commence.     Jb, 

Bank  notes  are  treated  as  money  in  ordi- 
nary transaction  of  business,  and  liability 
remains  as  obntiuuing  promise  to  pay  until 
actual  refusal  of  payment  upon  demand 
made  at  counter  of  bank,  i'annen*  etc 
Bank  t.  WhUe,  64  D.  772. 

Date  of  bank  note  ]^ayable  on  demand, 
without  limitation  of  time,  affords  no  pre- 
mmption  that  it  was  put  in  circulation  at 
time  of  its  date,  and  statute  of  limitations 
will  not  begin  to  run  until  actual  refusal  to 
pay  note  upon  demand  of  payment  being 
made.     lb. 

84.  When  bank  notes  are  good 
tender.  —  State  bank  notes  are  not  money 
under  national  banking  act,  and  national 
bank  asiKMsiation  is  not  bound  to  receive 
tbem  as  such  in  its  own  proper  business. 
Tkcfrp  T.  WegrfartK  93  D.  789. 

State  bank  notes  are  not  legal  tender,  and 
capable  of  performing  functions  of  legal  rat* 
iaf action,  unless  accepted  by  creditor,     lb. 

Bank  cannot^  by  assignment  of  its  effects, 
cbosee  in  action,  etc.,  deprive  maker  of  note 
due  bank  of  his  right  to  pay  same  with  bills 
of  bank;  nor  can  bank,  by  any  authority 
derived  from  legislature,  deprive  maker  of 
■nch  right  of  payment  of  note  doe  bank  in 
bills  of  iMuik.     Blount  V.  Windley,  12  K  616. 

85.  Bedemption  of  bank  notes.  — 
Party  is  not  bound  to  present  biUs  to  bank 
for  payment,  bank  having  failed,  before 
retnmins  them  to  party  from  whom  he  re- 
ceived them,  when  he  had  taken  them  as 
currency,  and  to  be  used  as  such.  Frontier 
Bank  v.  Mor9e,  38  D.  284. 

Holder  of  bank  bills  may  present  them 
for  payment  as  aggregated  sum,  and  bank  is 
bound  to  pay  them  as  a  single  obligation. 
Rtapere  Bank  t.  WiUard,  76  D.  755. 

Bimk  has  right  to  consider  each  and  every 
ene  of  her  bank  notes  issued  for  circulation 
as  single  and  distinct  demand,  and  when 
they  are  presented  for  payment,  she  may 
tender  in  payment  of  each  note  five  dollars 
in  silver  coin,  under  act  of  Coogress  of  Feb 
nuuy  21,  1853,  and  remainder  in  gold  coin. 

lA.  D.  R.-M 


Sach  tender  is  sufficient,  and  avoids  penalty 
fixed  by  law  for  failure  to  pay  notes  after 
demand.  Boatman*$  Sav.  InsL  v.  Bcmk  ^ 
Minouri,  84  D.  61. 

86.  Destroyed  and  mutilated  notes. 
—  1.  Destroyed  notes.  —  Owner  of  bank  uot€S 
which  have  been  destroyed  may  recover 
amount  from  bank  which  issued  them  upon 
proof  of  their  destruction.  HagerMtown  Bank 
V.  Adams  Express  Co.,  84  D.  499 ;•  Boss  v. 
Bank  qf  BurUngton,  16  D.  664. 

In  action  on  bank  notes  destroyed  by  fire, 
it  is  necessary  to  furnish  ^ery  strong  and 
conclusive  evidence  of  destruction.  Wade  t. 
N.  O.  C.  AB.  Co.,  41  D.  296. 

Want  of  identity  of  notes  by  numbers  and 
dates  is  not  fatal  defect  in  evidence,  when  it 
is  supplied  by  such  strong  concurrent  oir- 
cumstances  as  to  leave  no  reasonable  doubt 
of  the  fact  alleged.     lb. 

Destruction  of  bank  notes  by  fire  does  not 
destroy  obligation  of  bank  to  pay;  every 
note  it  has  put  in  circulation  is,  in  contsni* 
plation  of  law,  still  due  b^  bank.    lb. 

Owner  of  bank  bills  mcapable  of  being 
distinguished  from  other  similar  bills  cannot 
maintain  action  against  bank  that  issued 
them  upon  merely  circumstantial  evidence 
that  they  have  been  destroyed,  and  tender 
of  bond  of  indemnity.  Tower  y.  AppleUm 
Bank,  81  D.  665. 

Where  notes  issued  by  bank  are  sent  te 
it  through  express  company,  and  while  in 
transit  part  are  stolen  oy  agent,  who  de- 
stroys them  after  amount  has  been  paid  to 
bank  by  company,  property  in  notes  is,  by 
that  payment,  transferred  to  company,  who^ 
on  proving  destruction,  are  entitled  to  re- 
cover amount  from  bank.  Hagerstown  Bank 
V.  Adams  Exp.  Co.,  84  D.  499. 

Quantity  and  character  of  evidence  relat- 
ing to  destruction  of  bank  notes  is  for  jury, 
and  where  evidence  has  been  clearly  and 
fairly  submitted  to  them,  their  fiudiLg  on 
question  is  conclusive,     fb. 

2.  Mutilated  notes.  —  Owner  of  bank  note 
divided  for  purpose  of  transmission,  where 
one  half  is  lost  through  mai\,  may  recover 
from  bank  on  presentation  of  utk^r  half;  for 
lost  half  not  bem^  separately  negotiable,  bank 
can  never  be  injured  by  it.  State  Bank  v. 
Aersten,  36  D.  536;  Sank  of  U.  8.  v.  Sill,  \% 
D.  44;  Murdoek  v.  Union  Bank,  38  D.  197. 

And  this  even  ii^ere  bank,  subsequently 
to  issuance  of  hill,  has  published  in  papers  • 
notice  that  it  will  not  pay  such  bills  except 
on  production  of  all  parts,  if  actual  notice 
to  holder  is  Aot  proved.  Bank  qf  U,  8,  v. 
Sill,  13  D.  44. 

Mutilation  of  bank  notes  by  time  or  ac- 
cident, dr  alteration  of  numbers,  will  not 
prevent  recovery  by  holder  if  enough  re- 
mains to  identify  them.  Noteholders  qf  Bank 
of  Tennessee  v.  Funding  Board,  57  R.  211. 

87.  Forg^  notes.  —  Bank  is  not  respon- 
sible on  notes  purporting  to  be   its  notes. 
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whioh  mm  ttoltn  after  cMhier  had  rigned 
them,  and  ngnatore  of  president  was  forged, 
althongh  same  were  nesotiated,  aud  were 
preaented  by  a  bonajide  bolder.  Salem  Bank 
r.  Okmeester  Bank,  9D.  111. 

88.  Stolen  notes.  —  Holder  of  bank  bill 
stolen  before  issuance,  receiving  it  bona  fide, 
in  nsnal  course  of  business,  for  value,  may 
recover  on  it  against  bank  though  he  was 
guilty  even  of  gross  negligence  in  taking  it, 
there  being  no  evidence  of  fraud.  Worcester 
County  Bank  v.  Dorchester  Bank,  57  D.  120; 
OkmUad  V.  W'm^ed  Bank,  85  D.  260. 

Bona  fide  holder  of  stolen  l)ank  bills,  re- 
ceived in  regular  course  of  business  and  for 
valuable  consideration,  does  not  acquire  an 
absolute  property  therein  which  he  can 
transmit  to  purchaser  who  has  knowledge 
that  biUs  were  stolen,  or  were  claimed  to 
have  been  stolen  from  and  not  issued  by 
bank.    OknMUai  v.  WmUed  Bank,  85  D.  260. 

Burden  of  proof  in  action  on  bank  bill 
ahown  to  have  been  stolen  is  not  on  plaintiff 
to  show  that  he  obtained  it  fairly  and  under 
■neh  oireumstanoes  as  entitle  urn  to  main- 
tain aotion  on  it  Burden  is  on  defendant 
to  show  that  plaintiff  did  not  so  receive  it. 
Wyer  v.  DordtoAer  etc.  ^ank,  59  D.  137; 
Woreeder  ComUy  Baak  ▼.  Dorcheater  Bank, 
67  D.  120. 

Protest  of  payment  of  stolen  bank  bills  is 
not  efidenoe  that  bills  were  stolen,  and  con- 
stitutes no  objection  to  recovery  if  they 
were  not  stolen.  It  is,  however,  evidence 
that  bank  claimed  that  they  were  stolen  and 
admissible  upon  question  of  bona  fides,  Oim- 
sUad  V.  WinsUd  Bank,  85  D.  260. 

Pnndiase  of  stolen  bank  bills  at  discount 
does  not  oonstitute  an  objection  to  recovery 
thereon.  But  offer  to  sell  bills  at  less  than 
market  price  of  genuine  bills  is  fact  admis- 
sible on  question  of  good  faith.    lb. 

89.  Mane.  —  Bulking  corporation  was 
instituted  under  statute  which  provided  that 
no  director  or  other  officer  of  bank  should 
borrow  any  money  from  bank,  under  penalty 
of  fine  and  imprisonment.  President  of 
bank,  who  was  also  director,  borrowed  large 
cam  from  bank,  and  afterward  made  assign- 
ment of  his  property  for  benefit  of  creditors, 
and,  on  appokl  m>m  order  allowing  claim  of 
bank  under  loan,  —  hdd  that  contraot  aris- 
ing from  loan  was  enforoeabie,  thougn  pro- 
hibited by  statute,  and  that  Uen  of  bank  on 
property  in  hands  of  assignee  was  sood  to 
extent  of  loan.  LesUr  r.  Howard  Bank,  3 
R.2U. 

40.  Blecoante. — Bank  having  right  to 
discount  notes  maj  discount  note  under 
eeaL    Joms  v.  BasJt  qf  Tennessee,  46  D.  540. 

Bank  limited  to  taking  ten  per  cent  inter- 
est on  loans  may  discount  note  at  twelve  per 
eent,  without  rendering  contract  void.  Rock 
Biver  Bank  r.  Skenoood,  78  D.  669. 

When  bank  tesenres  greater  intereet  than 
•barter  allows^  usury  laws  apply  te  oontraet^ 


althouffh  rate  does  not  exceed  rate  prescriltcd 
by  such  usury  law.    lb. 

In  action  by  bank  against  snretiea  on  note 
discounted  by  it,  it  is  no  defense  that  before 
maturity  principal  directed  bank  to  pay 
note  at  maturity  out  of  his  general  de^^Kvit 
in  bank,  that  bank  failed  to  do  so,  and  sub- 
sequently allowed  principal  to  check  money 
out  of  bank,  althouffh  it  knew  of  suretysliip 
at  all  times,  and  deposit  was  sufBcient  to 
pay  note.  Second  NaL  Bank  v.  I/ill,  40  R. 
239. 

Where  bank  discounted  note,  its  officers 
knowing  that  proceeds  were  to  be  used  for 
unlawful  purpose,  but  not  intending  to  aid 
such  purpose,  note  is  not  invalid.  Hender- 
son V.  Waggoner,  31  R.  591. 

Bank  discounted  note  and  placed  proceeds 
to  credit  of  borrower.  Subsequently,  dis- 
covering that  maker  was  insolvent,  it  ten- 
dered back  note  and  refused  to  pay  proceeds 
to  borrower's  assignees.  Held,  tight,  Dongk- 
eriu  V.  Central  NaL  Bank,  39  B.  750. 

jParent  bank  may  ratify  act  of  branch 
bank,  where  latter  discounts  note  without 
competent  board  of  directors.  Plaadere* 
Bank  v.  ShasTp,  43  D.  470. 

Bank  disoounted  for  B.  two  notes,  one 
executed  by  him  in  his  official  capacity  ss 
town  treasurer,  and  indorsed  by  P.,  and  the 
other  his  individual  note.  R  at  time  kept 
a  deposit  account  with  bank,  but  proceeds 
of  official  note  were  not  put  to  that  account. 
Official  note  was  not  paid  at  maturity.  In- 
dividual note  matured  next  day  after  official 
note,  and  exceeded  balanoe  then  on  deposit 
to  Bw's  credit.  Bank  president  thereupon 
directed  cashier  to  apply  such  balanoe  on 
individual  note,  lluee  days  later  P.  ten- 
dered to  bank  B.'s  individuid  check,  pajrable 
to  and  indorsed  by  himself  in  his  official 
character,  for  such  bsianoe,  and  money  suffi- 
cient therewith  to  pay  official  note^  and  de- 
manded note.  Bai^  refused  to  give  it  up, 
and  brouffht  suit  on  it  against  P.  Held, 
maintainable,  although  appUcatioa  of  bsl- 
ance  on  individual  note  was  not  actually 
made  until  after  P.*8  demand.  NaL  Ma- 
hahee  Bank  v.  Peek,  34  B.  368. 

41.  Banker's  lien.  ^  Beakers'  hmm 
upon  securities  in  their  hand*  arast  be  based 
upon  credit  given  upon  faith  of  such  eeenri- 
ties,  either  while  in  possession  or  in  expect- 
ancy.    Russell  V.  Haddock,  44  D.  603. 

Bankera  have  lien  upon  bill  indorsed  to 
them  for  oolleotion  by  corresponding  bank, 
to  cover  balance  exceeding  amount  of  saeh 
bill  due  them  frt>m  their  correspondents  upon 
latter's  failure,  where  they  nave  been  in 
habit  of  transmittiiig  paper  to  each  other 
for  collection,  and  balanoe  aroae  out  of  sneh 
transactions,  and  they  may  sue  en  bill  for 
their  own  benefit,  or  transfer  it  to  another 
for  value.    lb. 

Bank  has  no  lien  upon  customer's  deposit 
for  hie  indebtednsM  te  beak  ael  fit 
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Jcrdan  y.  i^a<.  £Aoe  ani  Ltather  Bank,  90 
K.319. 

4d.  Collections,  g^enerally.  —  Benefit 
derived  by  bank  from  use  of  money  collected 
on.  note  is  sufiicient  consideration  to  support 
undertaking  to  collect  it.  Thompaon  ▼.  Bank 
<lf  S,  C,  30  D.  354. 

iiast  indoraer  of  note,  who  leaves  it  with 
bank  for  collection,  is  himself  depositor,  and 
bank  is  responsible  to  him  for  performance 
of  its  doty  to  make  collection.     1 6. 

Bank  receiving  check  for  collection  from 
agent,  with  notice  that  it  belonged  to  prin* 
eipal,  cannot,  after  death  of  agent,  leaving 
insolvent  estate,  apply  proceeds  of  check  to 
His  private  debt  to  oanL  Overseen  v.  Vir' 
ffimia  Bank,  44  D.  399. 

Making  note  payable  at  bank  does  not  of 
itself  o(»istitnte  snch  bank  agent  of  payee 
to  receive  the  money,  bat  it  is  a  mere  desig- 
nation of  a  place  where  both  paper  and 
fnnds  to  take  it  vp  will  be  on  day  it  is  due; 
to  make  bank  payee's  sgent,  either  papier 
most  be  indorsed  to  or  deposited  with  it. 
CcUdweU  T.  3aa$Ut  96  D.  358. 

Defendant  received  drafts  indorsed  to  his 
order*  **  for  oollection  on  aocount  of  the  City 
Bank  ol  Houston. "  Prior  indorsements 
showed  that  it  had  been  remitted  to  that 
bank  for  collection  on  account  of  plaintiff 
bank.  Defendant  collected  draft.  City 
Baok  of  Houston  failed,  indebted  to  plain- 
tiff and  defendant.  Odd,  that  proceeds  be- 
longed to  plaintiff!  Ci^  Bank  qf  Sherman 
T.  IfdM,  60  R  29. 

48.  I>aty  of  collecting  bank.  ~Bank 
which  takes  note  for  collection  is  bound  to 
dsmand  payment  of  maker,  and  to  cause 
notiee  to  be  given  to  all  indorscors,  and  is 
liable  for  all  loss  occasioned  bv  its  neglect 
to  do  sow  Tkompetmv.  BankqfS.  C.,30D. 
354;  FiAeme  r.  Mereaniile  Bank,  34  D.  69; 
ComnurekU  efe.  Bank  v.  Homer,  40  D.  80; 
Saidwm  v.  Bank  qf  Lomeiama,  45  D.  72. 

Bank  employed  to  eolleot  promiwory  note 
most  present  same  for  pavment^  and  give 
•otioe  of  dishonor,  only  when  those  meas- 
«res  srs  neoessary  to  preserve  its  employer's 
recourse  to  these  who  are  contingently  re- 
sponsible to  hioL  Weet  Branch  Batik  v. 
Fmimer,  46  D.  661. 

Bank  intrusted  with  apoarent  ownership 
of  note  for  purposes  ol  eolleotion  stands  on 
ordinary  footing  of  agents  and  is  not  liable 
to  its  prindpsTif  it  acts  in  good  faith,  ae- 
eording  to  regular  and  accustomed  course  of 
business,  though  not  to  best  advantage. 
BelUmhrt  r.  Amifc  qf  (7.  8.^  83  D.  46. 

Bank  ezereisss  ordinary  diligence,  when 
it  employs  its  own  servant^  with  usual  in- 
stmotiaiis.    Ih, 

Bank  undertaking  to  collect  note  should 
empkgr  notary  pnbue  to  make  demand  and 
protest^  and  to  give  notice  to  indorsers. 
BaUMn^.  Bank  rf  Louisiana,  46  D.  72;  CU- 
Bmkr.E9w$U,eiV.7l^ 


Bank  holding  note  of  depositor,  his  deposit 
being  insufficient  to  pay  it  at  maturity,  is, 
not  bound  to  apply  his  subsequent  deposits 
for  benefit  of  indorser,  although  sufficient. 
People's  Bank  v.  Legrand,  49  &  128;  NaL 
Bank  v.  Smith,  23  K.  48. 

44.  liiability  of  collecting  l>ank.*  — 
Neglect  of  bank  holding  bill  or  note  for  coi- 
lecuon  to  use  ordinary  diligence  in  demand- 
ing payment  of  maker  or  acceptor,  whereby 
indorsers  are  released,  will  render  bank  lia- 
ble to  owner  of  bill  for  its  amount.  Arming^ 
Um  V.  O,  L.  ift  B,  Co,,  35  D.  205;  Durnford 
V.  PaUermm,  12  D.  614;  Tysim  v.  StaU  Bank, 
38  D.  139. 

Bank  is  not  released  because  not  psrty  to 
suit  in  which  it  is  adjudged  that  recourse 
against  prior  indorsers  is  Icst^  beoause  of 
failure  to  make  legal  demand,  and  to  give 
due  notice  of  non-payment.  Miranda  v.  (7s<|p 
Bank,  26  D.  493. 

Bank  is  not  prevented  by  such  judgment 
from  showing  regular  demand  and  due  no> 
tice.    lb. 

Bank  is  not  answerable  for  loss  resulting 
from  failure  of  notary  to  perform  his  du^, 
where  it  receives  for  collection  note  or  bill, 
in  ordinary  course  of  business,  without  any 
speciid  agreement  on  subject,  and  in  due 
time  delivers  it  to  notary  usually  employed 
by  it  in  such  matters,  so  that  necessary  de< 
mand,  protesti  and  notices  may  be  made  and 
given.  CUmens'  Bank  v.  HoweU,  63  D.  714; 
BeUemkrt  v.  Bank  of  U.  8„  .33  D.  46;  Hjfde 
V.  Planters'  Bank,  36  D.  621;  Tieman  v.  Cam^ 
merdal  Bank,  40  D.  83;  Baldwin  v.  Bank  oj 
Louisiana,  45  D.  72;  Bank  v.  BwUer,  62  R 
94.  Contra,  see  Miranda  v.  City  Bank,  26 
D.  493;  Oerhardi  v.  Boatman's  Savings  Inst., 
90  D.  407;  AyrwsU  v.  Pacific  Bank,  7  R.  489. 

Bank  employing  attorney  to  sue  on  note 
ii  not  liable  for  ms  failure  to  obtain  judg- 
ment on  it  as  soon  as  another  attorney  em- 
ployed by  another  bank  for  similar  purpose, 
where  it  is  not  pretended  that  improper 
choice  was  made  by  bank,  nor  any  reason  for 
charging  attorney  employed  with  neglect  of 
duty.     Contmerdal  Bank  v.  Martin,  45  D.  87. 

Bank  need  not  push  execution  of  judgment 
to  a  CO.  sa.  where  it  is  directed  to  cause  suit 
to  be  brought  on  note,  no  request  to  pursue 
such  a  course  having  been  shown,  nor  dsn- 
age  from  not  resorting  to  it.    lb. 

Bank  taking  bill  payable  in  another  state 
for  collection  u  liable  for  neglect  of  its  cor- 
respondent in  latter  state,  to  whom  it  sends 
it,  m  failing  to  give  due  notice  of  non-accept- 
ance to  indorser,  whereby  such  indorser  is 
discharged.  AUen  v.  Merchants'  Bank,  34  D. 
289. 

Liability  of  bank  taking  bill  for  collection 
may  be  varied  by  express  agreement^  or  by 
implied  aoreement^  arising  from  common 
understanding  of  merchants  and  custom  of 

*  See  note  on  the  liability  of  banks  as  ooilectloff 
scents*  U  0.  I07-S17. 
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trade,  BO  that  raoh  bank  shall  not  be  held 
liable  for  negligence  of  oompetent  and  re- 
sponsible sgents  in  another  state,  whom  it 
employs  to  make  collection.     lb. 

Bank  is  liable  for  neslect  of  notary  em- 
ployed by  it  to  protest  bill  taken  for  collection 
with  respect  to  giving  notice  of  non-accept- 
ance, that  not  oeing  strictly  official  act, 
though  it  may  be  otherwise  as  to  act  purely 
sfficuu.    76. 

Bank  is  responsible  for  mistaking  date  of 
note  received  for  ooUeotion,  when,  owing  to 
such  mistake,  note  was  presented  for  pay- 
ment before  proper  time,  and  indorser  dis- 
charged. Banut  qfDtlaware  Oa,  r»  Broomhall, 
80  D.  471. 

Where  two  banks  keep  ronning  accounts 
with  each  other,  and  one  of  them,  holding 
drafts  of  other  for  odlleotion,  fails  to  paj 
over  moncjy  received  thereon,  remedjr  is 
against  denulting  bank,  and  not  agunst 
drawer  of  draft.  Kwpfer  r.  Baak  rf  Oalena, 
85  D.  800. 

Agency  of  collecting  bank  terminates  after 
demand  of  note  forwarded  to  it  for  collec- 
tion,  and  refusal  to  return  note  ia  evidence 
of  oonversioa.  PotUr  v.  Merehanto*  Bank,  86 
D.  278. 

Bank  which  presents  bill  of  exchange  for 
payment  before  expiration  of  days  of  grace 
to  which  it  is  entitled,  and  notifies  indorsen 
that  payment  has  been  refused  upon  such 
demand,  which  notices  do  not  bind  mdorsers 
on  aocount  of  such  premature  presentment^ 
is  guilty  of  negligence,  and  liable  to  action 
by  owner  of  bifl.  Ivorv  v.  Bank  qf  Mintmri, 
88  D.  IM. 

That  bank  is  not  accustomed  to  deal  in 
oertain  elass  of  paper  constitutes  no  defense 
to  action  for  negligence  in  dealing  with  cer- 
tain bill  of  that  elass,  if  paper  is  such  as 
banks  generally  deal  in,  and  if  bank,  in  this 
instanoe,  did  undertake  collection  of  this 
particular  bilL    lb. 

Bank  reoeiving  for  ooUeetion  check  on 
bank  at  another  place,  and  intrusting  it 
direetiy  to  that  bank  for  payment,  is  liable 
to  depositor  for  lots  by  failure  of  drawee. 
Merthai^  NaL  Bankr.  Ooodman,  88  R.  728. 

Where  depositor  of  notes  for  collection 
told  officers  of  bank  that  he  wanted  them 
motseted  if  not  paid,  AeU,  that  in  term 
''protest^'*  depositor  must  be  presumed  to 
hava  iaidudod  demand  of  payment  in  proper 
form,  and  at  proper  time^  and  in  case  of  non- 
paymenlL  due  and  reasonable  notice  to  in- 
dcttsers  by  bank,  or  some  of  its  olerks  or 
servants,  or  other  suitable  persons.  AyrauU 
r.  Pw^  Bank,  11BL.  4SS. 

Defendant  bank  received  from  plaintiff^ 
for  eeUaetion,  ehedk  drawn  by  him  on  New 
Jointly  bank,  and  mailed  it  to  drawee,  its 
oolleetinfl  agent  in  New  Jersey.  Custom 
was  for  drawee  to  eredit  defendant  bank  in 
account  for  all  ooUeetions,  and  settle  there- 
for weekly.    On  reoeiving  this  oheok,  drawee 


charged  it  to  drawer,  and  credited  defendant 
with  it.  Next  day,  drawee  suspended  pay- 
ment. Held,  that  drawer  could  recover  of 
defendant  upon  check.  Brig^  v.  Cenind 
NaL  Bank,  42  K.  285. 

45.  Bmploymont  of  seoond  bank.  — 
Bank  receiving  for  collection  bill  or  note 
payable  at  another  place  need  only  season- 
ably transmit  same  to  some  suitable  bank 
or  sfent  for  collection  at  place  of  payment 
or  of  residence  of  such  acceptor.  Paitena  v. 
Metxantile  Bank,  34  D.  59;  jEtm  /m.  Co,  v. 
Alton  City  Bank,  79  D.  328. 

Bank  holding  note  as  collateral,  or  for  col- 
lection, is  not  answerable  for  negligenoe  of 
another  bank  in  good  standing,  to  which  in 
ordinary  course  of  business  note  was  trans- 
mitted for  collection.  FabtM  v.  Mereantik 
Bank,  34  D.  59;  ChieUek  v.  HaL  89aie  Bank, 
41  R.  110. 

Bank  transmitting  draft  for  ooUection  al 
another  place,  to  its  agent  carefully  selected, 
at  aoceptor's  residence,  is  not  liabla  for 
agent's  neglect  Third  NaL  Bank  v.  Tidb- 
burgh  Bari,  48  R.  78;  JkUv  v.  BwUkar^  eC& 
Bank,  17  R.  663. 

If  it  has  voluntarily  paid  daim  of  payee, 
it  cannot  maintain  action  for  such  nsi^igenee 
uainst  such  sgent.  Bank  ^  LomnUk  v. 
Fint  Nat,  Bank,  35  R.  691. 

46.  I>ati6s  and  liabilitiaa  of  Moond 
bank.  —  Where  plaintiff  deposited  two 
drafts  with  bank  for  collection,  and  this 
bank  indorsed  them  over  "for  oollectioa'' 
to  second  bank,  between  which  two  institu- 
tions there  had  been  mutual  and  extensive 
dealings  as  bankers,  bv  which  first  bank 
owed  second  balance  of  two  thousand  dol- 
lars, and  where  latter,  upon  coUeettng  these 
drafts,  applied  amount  uiereof  to  payment 
of  this  indebtedness,  where  it  does  not  i^;^ 
pear  tiiat  there  was  any  such  mutual  under- 
standing or  previous  course  of  dealing  as 
would  justify  inference  that  these  drafts 
were  paid  in  to  second  bank  as  securities 
on  account,  or  were  permitted  to  be  credited 
on  account  when  received,  or  that  proceeds 
were  to  be  placed  to  their  eredit  in  payment 
of  previous  advances  or  general  balance,  or 
that  credit  was  extended  on  balance  of  ac- 
count on  faith  of  such  remittances,  real 
owner  of  drafts  may  maintain  aotian  to  ra- 
cover  their  amount.  MUSken  v.  Shapkagk, 
88  D.  171.  a  P.,  Fir$L  NaL  Bank  t.  t%nt 
NaL  Bank,  40  R.  261. 

Defendant,  located  at  New  York,  sent  to 
plaintifl^  located  at  Troy,  for  ooUeetion,  note 
payable  at  bank  about  thirty  miles  from 
Troy.  Note  was  not  paid,  and  notice  of 
non-payment,  eta,  was  sent  by  mail  te 
plaintiff  and  defendant.  Defendant  received 
notice,  and  collected  amount  of  note  from 
indorser.  Plaintiff  did  not  receive  notice, 
and  sssuming  note  to  have  been  paid,  for- 
warded its  amount  to  defendant,  who  at 
once  paid  back  indonsr.     8ubesqosat|yy 


BANKS  AND  BANKING,  IH,  IV. 
Wmr  Index  to  Notes  In  Anterleaa  Dedelons  and  American  Reports,  see  pp.  5-SB9* 


apoa  discovering  that  note  had  not  been 
paid,  plaintiff  claimed  amount  paid  to  de- 
fendant. Held,  that  plaintiff  was  entitled 
to  recover  money  paid  auder  mistake  of 
fact;  that  payment  back  to  indorser  was  not 
sufficient  to  excuse  defendant*  it  having 
had,  at  time  of  plaintiff's  making  claim, 
means  to  secure  itself  against  loss,  (/nion 
NaJL  Bank  v.  Sixtk  NaL  Bank,  3  R.  718. 

Plaintiff  deposited  with  the  M.  Bank  check 
drawn  by  third  person,  for  collection  and 
credit  to  his  account.  In  accordance  with 
arrangement  between  parties,  the  M.  Bank 
gave  plaintiff  immediate  credit  for  check, 
and  plaintiff  immediately  drew  against  it. 
The  M.  Bank  sent  check  to  defendant,  its 
corresponding  bank,  who  charged  it  to 
drawer,  and  credited  M.  Bank.  Latter 
meantime  had  failed  and  made  assignment, 
but  defendant  did  not  know  it.  Held,  that 
nlaintiff  could- not  recover  on  check  from  de- 
lendant.     Ayrt9  v.  Farmer^  €te.  Bank^  49  R. 


rV.    OFnOXBS;  THXIB  POWXBS,  DUTIBS,  aud 

LiABiums. 

47.  In  general — Acts  of  bank  officers, 
within  scope  of  their  powers,  bind  corpora- 
tion.    Stale  V.  Commefaai  Bank,  45  D.  280. 

Such  acts  will  bind  corporation,  even 
when  in  excess  of  authority  but  within  usual 
coarse  of  business,  in  favor  of  third  persons, 
who  did  not  know  at  time  that  officer  was 
acting  beyond  scope  of  his  authority.  Lhyd 
V.  Weal  Branch  Bank,  53  D.  581. 

Bankins  company  organised  under  same 
name  as  that  of  former  one,  appointed  same 
president  and  cashier,  and  received  and  is- 
Boed  notes  of  former  company,  officers 
frequently  declarinff  that  there  was  no  dif- 
ference between  these  notes  and  those  of 
new  company.  Held,  that  new  company 
did  not  thereby  become  liable  for  notes  of 
former  company.  Wyman  v.  HaUowell  Bank, 
7  D.  194. 

Notice  to  officer  of  bank  cannot  affect 
bank  when  in  regard  to  matter  not  pertain- 
ing to  his  duties.  Consequently,  notice  to 
some  of  officers  of  bank  for  coUection,  of 
residence  of  indorser,  does  not  prevent  bank 
from  excusing  want  of  notice  of  non-pay- 
ment at  indoFser's  residenoe  by  ignorance  of 
offioen  charged  with  duty  of  collecting 
notes.     Ooodloe  v.  Oodky,  51  D.  159. 

Sureties  on  bond  of  ofBoer  of  bank  are  not 
bound  for  his  default  when  appointed  to  an- 
other and  more  responsible  office  therein, 
under  general  words  d  liability  for  faithful 
performance  of  other  duties  than  those  of 
office  to  which  he  wan  appointed,  when  he 
shall  be  assigned  thereto.  NaL  Mechanics' 
€U.  A8s*n  V.  ConkUng,  42  R.  405,  note. 

Where  condition  of  bond  was  that  ooe 
appointed  to  office  in  bank  should  well  and 
faithfully  perform  all  his  duties,  truly  ac- 
eoont  for  moneys  intrusted  to  his  care,  and 


continne  in  said  service  for  term  of  two 
years,  unless  sooner  discharged,  — hM,  that 
clause  respecting  two  years  operated  only  to 
prevent  officer  from  quitting  service  within 
two  years,  and  that  condition  of  bond  pro- 
tected bank  so  long  as  he  continued  to  serve 
under  appointment.  Wcrcester  Bank  r.  Reed^ 
6D.  65. 

48.  The  president.  —  President  and 
cashier  cannot^  as  such,  execute  mortgase 
or  conveyance  of  realty  on  behalf  of  bank. 
UggeU  v.  N,  J,  M,  A  B,  Co,,  23  D.  72&. 

Special  authority  to  execute  such  morl^ 
gage  can  emanate  only  from  board  of  direo* 
tors.     Ih, 

Mortffaae  signed  by  president  and  cashier, 
and  sesled  wi&  corporate  seal,  is  prima/aek 
valid.     /& 

It  is  not  appropriate  office  of  president  of 
banking  corporation  to  use  its  cash  or  credits 
for  purpose  of  settling  demands  of  its  credi- 
tors; and  in  absence  of  authority  to  transact 
such  business,  assignment  made  of  property 
of  corporation,  or  order  given  by  him  to  pay 
its  money  to  third  person,  will  not  operate 
to  divest  right  of  corporation.  CMMm  v. 
OoldthwaUc,  ^  D.  592. 

Bank  president  who  receives  money  of 
corporation  without  express  authorisation  is 
bound  to  pay  it  over  without  demand.  In 
such  case,  law  creates  against  him  immediate 
liability.  MerchanU*  Sank  v.  Baurk,  50  D. 
394. 

Bank  whose  president  is  guilty  of  wrong- 
ful conversion,  in  selling  its  property  and 
receiving  money  therefor,  may  waive  tort, 
and  proceed  in  asmmpeU  for  the  money.   /& 

Decdarations  and  admissions  of  president 
as  to  loss  of  prox>erty  left  with  bank  for  safe- 
keeping, maae  after  transaction,  and  when 
not  acting  within  limit  of  his  authority,  are 
not  binding  on  bank.  Firat  I^ai,  Bank  v 
Ocean  Not.  Bank,  19  R.  181. 

President  has  no  inherent  authority  to  in- 
dorse or  transfer  negotiable  paper  belongin;^ 
to  bank,  but  such  authority  may  be  implied 
from  his  habit,  known  to  directors  of  doing 
acts  of  ssme  general  character.  SmUh  v. 
Laicton,  41  R.  688. 

It  seems,  when  president,  for  his  own  pri- 
vate purposes,  hypothecates  bonds  especially 
deptisited  with  bank  for  gratuitous  safe- 
keeping, and  they  are  thereoy  lost,  bank  is 
not  liable,  unless  bank  officers  knew,  and 
assented,  or  used  no  effort  to  recover  them. 
FirU  Nat.  Bank  v.  Bex,  33  R.  767. 

49.  The  directors.  —  Office  of  bank 
directors  is  annual  one,  where  they  are  re- 
quired to  be  elected  annually,  although  it  is 
provided  that  they  shall  hold  office  until 
others  are  elected  and  qualified,  and  they 
are  forbidden  to  enter  upon  duties  of  office 
until  their  bonds  have  oeen  executed  and 
approved,  l^reasurer  qf  Vermont  v.  Mamn, 
80  D.  688. 

Board  of  directors  of  bank  have  generaJ 
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sarperintendence  and  management  thereof, 
and  may  delegate  to  oommittae  of  their  own 
number  authority  to  convey  or  mortgace 
teal  ettate.  Burrill  v.  Nahani  Bank,  3$  D. 
890. 

Bnt  finance  committee  appointed  by  board, 
with  general  authority  as  to  collecting,  pro- 
viding ways  and  means,  and  discountmg, 
and  in  regulating  financial  operations  of 
bank,  has  no  power  to  mortgage  its  realty. 
LegofU  t.  N.  J.  M,  dt  B.  Co.,  23  D.  728. 

Notice  to  bank  director  who  is  acting  on 
behalf  of  bank  is  notice  to  bank.  8mUh  v. 
8,  R.  Bank,  76  D.  179;  Fartnen*  tie.  Bank  t. 
Pcnmt,  68  D.  382. 

^  cank  has  notice  when  knowledge  of  mate- 
rial fact  is  imparted  by  one  of  its  directors 
to  board  of  directors  at  one  of  their  regular 
meetings.  Farmer^  etc  Bank  r,  Payne.  68 
D.  362. 

Notice  to  director,  or  knowledge  derived 
by  him,  while  not  engaged  ofBcially  in  busi- 
ness of  bank,  cannot  operate  to  prejudice  of 
latter,     lb.;  Wt^field  v.  Cornen,  93  D.  573. 

Knowledge  of  director  is  not  notice  to 
bank,  where  he  has  no  authority  to  act  for 
it,  as  where  director  was  aware  of  object  for 
which  certain  bills  of  exchange  were  deliv- 
ered to  one  applying  to  bank  to  have  them 
discounted,  but  was  not  present  at  director's 
meeting  when  such  bills  were  discounted, 
and  did  not  communicate  his  knowledge 
to  any  other  director  or  officer  of  bank. 
Farmem'  etc.  Bank  v.  Payn^.,  68  D.  362. 
S.  P.,  Fint  NaL  Bank  r.  Chrikopher,  29  R. 
262. 

Directors  of  bank  are  not  liable  to  it  for 
injury  resulting  from  acts  of  theirs  which, 
though  unlawful,  were  done  in  good  faith, 
with  view  to  promote  interest  of  bank,  ^nd 
in  exercise  of  powers  vested  in  them.  Ood' 
boldr.  Branch  BankaiMobUe,  46  D.  211. 

Bank  director  is  not  severally  liable  for 
act  of  majority  of  board,  although  he  voted 
with  it.  If  directors  compoeing  majority 
are  liable  at  all,  they  are  jointly  hable.     76. 

Directors  of  bank  are  personallv  liable  to 
action  of  debt,  as  for  penalty,  and  not  upon 
contract  liability,  to  be  brought  by  any 
creditor  for  benefit  of  all,  for  amount  meas- 
ured by  amount  of  excess  of  indebtedness, 
where  charter  of  the  bank  prohibits  it  from 
creating  an  indebtedness  beyond  a  certain 
amount,  and  provides  that  directors  who 
participate  in  violation  of  provision  shall  be 
liable  for  excess  in  their  mdividual  capaci- 
ties, in  action  of  debt,  presented  by  any  cred- 
itor of  bank.    BiurgtM  r.  Burton,  72  D.  582. 

Director  of  bank  loaned  moneys  of  bank 
on  note  rnnning  to  bank  at  stipulated  rate 
of  interest,  but  on  secret  agreement  with 
borrowers  that  he  should  participate  in 
profits  of  lands  to  be  purchased  with  moneys. 
aeld,  that  he  was  bound  to  surrender  those 

uired  profits  to  bank*   Farmerti'  tie.  Bank 
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In  action  against  directors  of  bank  whkb 
had  become  insolvent,  to  recover  value  of 
bonds  placed  in  bank  on  special  depoeiti 
plaintiff  alleged  that  said  bonds  had  been 
wrongfully  converted  by  officers  of  said 
bank  to  use  thereof,  of  which  fact  defend- 
ants had  notice,  or  oould  have  had  by  exer 
cise  of  ordinary  vigilance,  from  books,  etci* 
of  bank,  and  that  said  directors  "did  on 
various  occasions  declare  dividends  when 
the  condition  of  the  bank  did  not  justify  the 
same,  and  so  appropriate  to  themselvea,  they 
being  the  largest  stockholders,  large  sums  of 
money  actually  realized  from  the  conversion 
of  the  plain tilf's  property."  Held,  on  de- 
murrer, that  these  facts  constituted  a  good 
cause  of  action.  United  Soc,  qf  Shakere  v. 
Underwood,  16  R.  731. 

It  is  duty  of  bank  directors  to  use  ordi- 
nary diligence  in  acquiring  knowledge  of 
business  of  bank,  and  they  will  be  held  to 
be  affected  with  knowledge  of  such  facts  as 
appear  upon  bank-books.     Ih, 

50.  Tne  cashier.  * —  Cashier  is  but  agent 
of  corporation,  and  his  acts  are  governed  by 
general  rule  for  agents,  viz.,  that  if  they  ex- 
ceed his  authority,  they  do  not  bind  prin- 
cipaL    SkUe  v.  Commercial  Batdt,  45  D.  280l 

His  acts  are  prima  fade  binding,  when 
performed  in  discharge  of  ordinary  duties 
which  belong  to  that  office,  he  being  general 
executive  officer  of  bank;  and  in  order  to 
avoid  such  acts,  it  devolves  upon  corpora- 
tion  to  show  special  restriction.     lb. 

Restriction  must  not  arise  from  charter  of 
bank  alone,  but  from  limitation  imposed 
upon  cashier  by  directors;  for  directors  may 
violate  charter  through  cashier,  unless  they 
can  show  that  he  departed  from  his  duties, 
as  prescribed  by  them.     lb. 

Cashier,  in  course  of  his  ordinajry  dnties, 
and  by  virtue  of  general  authority  of  his 
office,  has  right  to  transfer  paper  securities 
of  bank  in  payment  of  its  debts.  BoereU  v. 
United  States,  30  D.  584. 

He  is~  only  person  who  can  transfer  nego- 
tiable paper  belonsing  to  bank;  and  beuig 
financial  officer  of  bank,  his  authority  to 
make  such  transfer,  er  officio,  for  legitimate 
purpose,  is  undoubted.  City  Bank  v.  Perkme, 
86  D.  832. 

.Where  indorsement  of  sudi  paper  is  made 
by  him,  it  will  be  presumed,  m  absence  of 
evidence  to  contrary,  that  it  was  properly 
made.  EvereU  v.  United  Statee,  80  D.  584; 
Farrar  v.  QOman,  36  D.  766. 

Such  presumption  may  be  rebutted  by 
showing  that  indorsement  was  not  made  in 
regular  course  of  businees,  but  in  prejudies 
of  rights  and  interest  of  bank.  IhertU  v. 
United  States,  30  D.  584. 


*  At  to  implied  powers  of  oashler,  see  note,  91 
D.  769-768. 

His  authority  to  reeelve  valuaUes  for  sbI» 
keeping,  see  note,  86  B.  fioa-OM. 

BanFsUability  for  his  acts,  see  not«b»  B.7i»- 
7«3L 


BANKS  AND  BANKING.  IV. 
For  Index  to  NotM  tai  AnMrtcma  Dedslona  and  A.merlcMi  B«porU,  B«e  pp.  A-lftt. 


Indorsement  by  cashier  of  note  belonging 
to  bank  is  insufficient  to  transfer  note,  un- 
less act  of  cashier  was  authorized;  and  this 
authorization  cannot  be  established  by  show- 
ing that  it  is  common  usage  of  all  banks  in 
city  to  transfer  notes  and  bills  by  cashier's 
indorsement.  United  Staiei  Batik  t.  FUckner, 
13  D.  287. 

He  has  power  prima  /ade  to  indorse  for 
collection  notes  discounted,  deposited  to  be 
collected,  or  deposited  as  collateral  security. 
Corner  y.  Paul,  77  D.  763. 

But  not  to  indorse  them  for  any  other 
purpose.     ElUoi  ▼.  Abbot,  37  D.  227. 

Cashier  has  power  to  transmit  note  for  dis- 
count and  collecdon  to  another  bank,  and  to 
transfer  title  thereto  to  latter.  Potter  r. 
Merchants'  Bank,  86  D.  273. 

Ratification  by  bank  of  cashier's  indorse- 
ment of  note  18  established  by  fact  that  bank 
prosecutes  suit  on  note  in  name  of  indorsee. 
Coreer  r.  Paul,  77  D.  753. 

Cashier,  and  not  president,  is  officer  whose 
duty  it  is  to  receive  directly,  or  through 
subordinate  officers,  funds  of  bank,  and  con- 
duet  its  moneyed  operations.  Mtrehante* 
Bank  v.  Bawlsy  60  D.  394. 

He  may  maintain  action  in  his  own  name 
against  acceptor  of  bill  drawn  payable  to 
**M.  Johnson,  cashier,"  promise  being  made 
to  cashier  as  an  individual,  and  addition  be- 
ing simply  descriptiTe  of  person.  Johnmm  ▼. 
CaUia,  62  D.  622. 

He  may  recover,  npon  money  counts, 
amount  of  bill  of  exchange  drawn  payable  to 
him  and  accepted  for  value,  altnough  he 
holds  bill  in  trust  for  bank.     lb. 

He  may  release  debt  and  mortgage  due 
bank  by  virtue  of  his  general  authority  and 
custom  and  practice  of  bank.  Bffon  v.  7>tm- 
lap,  63  D.  334. 

Mote  discounted  by  cashier  of  bank  where 
payable,  and  indorsed  by  him  in  name  of 
uank,  is  a  sufficient  adoption  of  note  by 
bank  to  render  it  binding  on  all  parties  to 
contract.     Keith  v.  Ooodwin,  73  D.  346. 

Where  cashier  in  ordinary  business  of  re- 
ceiving paper  for  collection  commits  fraud 
on  bank  in  not  entering  paper  received  on 
books,  and  in  retaining  it  without  collection, 

{»rotest»  or  notice,  bank  is  responsible  for  any 
083  that  may  occur  in  consequence.  Pah- 
qui^inie  Bank  v.  Bethel  Bank,  4 11.  80. 
.  Where  cashier,  for  accommodation  of  payee 
or  prior  indorser,  indorsed  his  name  upon 
note,  not  belonging  to  bank,  as  "A.  6w,  Cas.," 
ke/d,  that  indorsement  was  official,  not  per- 
scnal,  and  sufficient  in  form  to  bind  biuik. 
Houghton  v.  Firet  Nat.  Bank,  7  R.  107. 

Csshier  has  no  incidental  authority  to 
make  any  declantions  bmding  bank,  not 
within  scop')  of  his  ordinary  duties,  and  if  he 
admits  forged  bills  to  be  genuine,  or  promises 
to  pay  debts  which  it  does  not  owe,  his  ad- 
mission or  promise  will  not  bind  bank,  un- 
less it  had  authorized  or  adopted  the  act. 


MtrchanU*  Bank   y.  Marine  Bank,  4S   D. 
300. 

Notice  to  bank  is  not  inferred  from  notice 
to  cashier  when  it  is  in  respect  to  matter 
outside  of  ordinary  business  of  bank,  in  re- 
gard to  which  attorney  had  been  employed 
to  act  for  bank,  and  cashier  never  havinff 
communicated  to  board  of  trustees  matters  <n 
which  he  had  notice.  Wilton  v.  MeCuilouf^ 
62  D.  347. 

Cashier  has  no  authority  to  bind  bank  by 
a  discharge  of  its  debtors  without  payment 
or  to  relesse  surety  by  sgreement  that  he 
should  not  be  called  upon  to  pay  note  that 
he  was  liable  on  in  ordinary  cases;  but  if, 
knowing  one  to  be  surety  on  note,  he  in- 
forms him  that  such  note  is  paid,  intending 
him  to  l)elieve  it,  and  surety*  relying  upon 
that  statement,  changes  his  position  toiwd 
his  principal  by  indorsins  new  note  or  giv- 
ing up  his  securities,  bauK  will  be  estopped 
from  denying  that  note  is  paid.  Coeieeho 
NaL  Bank  v.  HaakeU,  12  R.  67. 

Lb,  as  cashier  of  defendant  bank,  proposed 
by  letter  to  sell  plaintiflfs  a  bill  of  exchange 
drawn  by  B.  ft  Uo.  for  five  thousand  dollars, 
at  price  of  principal,  interest,  and  exchange. 
Plaintifii  accepted  proposition  by  letter, 
forwarding  money  in  payment,  which  L.  re- 
ceived and  gave  credit,  as  expressed  by  let- 
ter to  plaintiffs,  inclosing  another  bill  made 
by  strangers  to  plaintiffs,  indorsed  by  a 
stranger,  "without  recourse,"  for  five  thou- 
sand dollars,  charging  therefor  same  price 
proposed  for  B.  fr  Co.  bill.  In  this  letter 
plaintiffs  were  informed  that  Bb  ft  Co.  bill 
was  gone,  adding,  but  this  bill  "is  perfectly 
safe.  Plaintiffs  replied  bv  letter  as  follows: 
"Your  favor  with  stated  inclosure  is  re- 
ceived, and  is  very  satisfactory."  Plaintiffs 
exercised  all  due  diligence,  but  failed  to  col- 
lect bill  Held,  1.  That  acts  of  cashier  L., 
in  this  transaction,  are  to  be  regarded  as 
acts  of  defendant  bank  by  its  agent;  % 
Written  assurance  of  cashier,  which  accom- 
panied bill  sent  to  plaintiffs,  that  bill  "is 
perfectly  safe,"  amounts  to  warranty,  or 
representation,  on  part  of  defendant  in  na- 
ture of  a  warranty  that  bill  was  collectible. 
Sturgea  v.  Bank  o/CireleHUe,  78  D.  206. 

51.  Oashier's  bond:  and  liabilities 
of  sureties. — Cashier's  bond,  conditioned 
"for  the  faithful  discharge  of  the  duties  of  his 
office,"  is  broken  by  his  violation  of  any 
valid  by-law  which  corporation  may  adopt. 
Bank  <if  Carlisle  y.  Hopkins,  16  D.  113. 

On  bond  of  cashier,  conditioned  that  hs 
shaU,  with  fidelity  and  to  best  of  his  skill, 
etc.,  conduct  himself  in  said  office,  "safely 
and  securely  keeping  all  moneys  deposited 
in,  etc.,  refunding  and  paying  over  the  same 
when  properly  required,  sureties  are  not 
liable  for  loss  by  robbery.  Huntsville  Bank 
V.  HiU,  18  D.  39. 

In  suit  against  cashier  and  his  sureties, 
on  his  bond,  an  admission  of  cashier  that  be 
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had  paid  cmt  large  saniB  of  money  without 
consent  of  directort  is  admissible  evidence. 
Atlas  Bank  ▼.  BroumtU^  11  R.  231;  Bank  qf 
BrigfUon  ▼.  Smith,  90  D.  144. 

In  snch  snit,  where  defendants  pleaded 
•eyerally,  it  ui  no  defense  that  director* 
hare  been  negligent  in  examining  cashier's 
aoooonta.  To  avoid  bond  on  ground  of 
fraud  on  part  of  bank  or  its  directors,  there 
must  be  fraudulent  concealment  of  some- 
thing material  for  surety  to  know.  Atlas 
Basir.  Broumell,  11  R.  231. 

Defendants  became  suretiee  on  bond  of 
cashier,  being  induced  so  to  do  by  statement 
published  bjr  directors,  according  to  law, 
whereby  affiurs  of  bank  appeared  to  be  well 
managed.  Oashier  was  defaulter  when  state* 
ment  was  published,  of  which  fact,  directors, 
by  use  of  sliffht  care,  might  have  learned. 
In  action  on  bond  for  subsequent  embezzle- 
ment^ —  hM,  that  sureties  were  not  liable; 
they  had  a  right  to  believe  that,  before  pub- 
lismne  statement,  directors  had  used  reason- 
able oiliffence  in  ascertaining  condition  of 
bank,  and,  being  misled  by  statement,  were 
not  bound.  Onives  r.  LAanon  NaL  Bank, 
19R.60. 

Cashier  gave  bond  with  suretiee  for  faith- 
ful performance.  Bond  was  required  by  by- 
laws. It  was  silent  as  to  term.  Statute 
prescribed  term  as  one  year  and  until  elec- 
tion of  successor.  He  was  twice  annually  re- 
elected, but  gave  no  new  bond.  In  third  year 
he  defaulted.  Held,  that  his  sureties  were 
not  liable.    Samngs  Bank  v.  Hunt,  37  R.  449. 

58.  The  tellers;  their  bonds,  eta  — 
Bank  teller's  authority  to  accept  checks  may 
be  shown  upon  trial,  without  necessity  of 
arerment  of  authority  in  indictment  for 
forging  such  acceptance.  8taU  t.  MorUm, 
661).  201. 

Authority  of  teller  to  receive  packages 
consigned  to  bank  may  be  inferred  from  na- 
ture and  character  of  his  office.  Reception 
cf  such  packages  pertains  as  much  to  appro- 
priate functions  of  teller  as  to  those  of 
cashier.   Marshall  v.  Am,  Exp.  Co,,  73  D.  381. 

Bank  is  not  responsible  for  fstlse  represen- 
tations made  by  teller  to  induce  transaction 
not  within  scope  of  corporate  powers  of 
bank.    WeckUr  t.  First  Nat.  Bank,  20  R.  95. 

Bond  designed  to  indemnify  Ixuik  against 
negligence  or  misconduct  of  teller,  but  run- 
ning to  president  and  directors  of  bank,  ap- 
plies to  them  only  in  their  official  capacity, 
and  inures  to  benefit  of  bank.  New  Orleans 
Nat  Bank  v.  Welts,  26  R.  107. 

The  sureties  on  bond  of  receivinff  teller  are 
liable  for  moneys  embezzled  by  him  while 
temporarily  performing  duties  of  absent 
general  teller,  at  direction  of  cashier  De- 
troU  8av.  Bank  t.  Zeigler,  42  R.  404,  note. 

08.  Other  officers  and  agents.  —  Mere 
dark,  aotinff  as  cashier  in  latter*s  absence, 
has  no  authority  to  transfer  any  notes  or 
•oearitias  d  bank,  unless  such  authority  has 
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been  conferred  oil  him  by  direeton.  OMhiei 
cannot  clothe  him  with  any  mcce  d  hia 
power  than  is  necessary  to  enable  such  derk 
to  carry  on  usual  and  ordinary  business  of 
bank.    Potter  y.  Merchants*  Bank,  86  D.  273. 

Bank  clerk,  intrusted  by  cashier  with  ordi- 
nary business  of  bank,  has  power  to  transmit 
notes  owned  by  bank,  or  held  by  it  for  col* 
lection,  and  payable  in  other  places,  or  al 
other  banks,  to  its  af;ents  for  that  purpose, 
and  may  indorse  such  paper  for  bank,  when 
necessai^,  to  vest  in  collecting  agents  such 
title  as  is  required,    lb. 

Notary  public  is  made  agent  of  bank,  and 
one  of  its  officers,  where  Dank  appoints  him 
by  year  to  do  all  of  its  notarial  business,  and 
requires  of  him  bond  for  faithful  discharge 
of  nis  duties.  Gerhardt  t.  Boatman's  Samng 
InsL,  90  D.  407.* 

Sureties  for  faithful  performance  of  duties 
of  book-keeper  of  bank  are  liable  for  hia  er- 
rors in  that  capacity,  although  he  also  per- 
forms duties  of  teller,  unless  errors  were 
connected  with  or  induced  by  latter  employ- 
ment. Home  Savings  Bank  t.  Tratibe^  42  & 
402. 

V.  DiBSO^unoH;  WmriKO  vf;  Rbcbivsi^ 


64.  Oroonds  for  forfoitore  of  charter. 
—  Mere  suspension  of  specie  payment  by 
bank  cannot  create  a  forfeiture  where  charter 
providea  that,  in  such  a  case,  person  bavins 
right  to  demand  payment  shall  be  entitled 
to  recoTCf  damages.  Stats  r,  B,  K  Bank, 
41  D.  109. 

Recogniticii  of  bank  as  esistine  corpora- 
tion, after  cause  of  forfeiture,  by  state, 
estops  state  from  setting  this  up  as  ground 
of  forfeiture.    lb. 

Cashier  of  bank  cannot  cause  forfeiture  el 
its  charter  by  direct  and  palpable  violatioa  el 
his  authority  or  instructions.  State  r.  Com' 
mercial  Bank,  45  D.  280. 

Charge  to  jury,  that  if  they  believed  the 
cashier  did  certain  acts,  specifying  them, 
contrary  to  charter,  they  should  find  for 
plaintii^  where  proceeding  was  by  informa- 
tion in  nature  of  a  quo  warranto  against 
bank,  is  too  broad;  some  qualification  should 
have  been  added,  to  indicate  that  if  acts  cf 
cashier  were  in  direct  violation  of  instmo- 
tions  of  directors,  corporation  was  not  bound 
b^  his  acts,  because  tnere  was  evidence  that 
directors  had  given  him  positive  directiona ' 
lb. 

Fact  of  suspension  of  bank  is  no  sufficient 
evidence  either  of  actual  inability,  unwill- 
ingness, or  refusal  on  part  of  bank  to  dis- 
charge its  just  liabilities;  nor  is  fact  of 
suspension  ground  for  application  of  statute 
of  limitations  in  favor  of  bank,  as  against 
holders  of  its  notea  /*.  A  Jf.  Bank  v.  IfMk 
64  D.  772. 

*  Liability  for  necUKenee  of 
pluyed,  see  note.  41  Ji.  U4-1]IL 
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65.  Proceedings  by  bank  commis- 
■loners.  —  Massachusetts  statute  of  1838, 
chapter  14,  which  provides  that  bank  commis- 
•iooers  shall  be  appointed  by  governor,  that 
they  shall  visit  hanks  and  shall  have  free 
access  to  vaults,  books,  and  papers,  and  shall 
make  all  inquiries  necessary  to  ascertain  con- 
dition of  banks,  and  their  ability  to  fulfill 
their  ensageinents,  and  whether  they  have 
complied  with  provisions  of  law,  and  may 
summon  and  examine,  under  oath,  officers 
and  agents  of  banks,  in  relation  to  trans- 
actions and  condition  of  bank,  and  that  offi- 
cer or  agent  who  shall  refuse,  *'  without  justi- 
fiable cause,*'  to  appear  and  testify  when 
thereto  required,  shall  be  subject  to  fine  and 
imprisonment;  and  if  upon  examination  of 
any  bank  they  shall  be  of  opinion  that  it  is 
insolvent,  or  that  its  condition  is  such  as  to 
render  its  farther  progress  hazardous  to  pub- 
lic, and  that  it  has  exceeded  its  powers  or 
haa  failed  to  comply  with  all  rules,  restric- 
tions, and  conditions  provided  by  law,  they 
may  apply  to  justice  of  supreme  pudicial 
court,  to  issne  injunction  to  restram  such 
corporation,  in  whole  or  in  part,  from  fur- 
ther proceeding  with  its  business,  until  hear- 
ing of  corporation  can  be  had,  and  justice 
shall  forthwith  issue  such  process,  and  after 
full  hearing  of  corporation  upon  matters 
aforesaid,  may  dissolve  or  modify  injunction 
or  make  it  perpetual,  and,  at  bis  discretion, 
appoint  receiver. — is  not  unconstitutional. 
Cotn.  V.  Farmtri  eic  Bank,  32  D.  290. 

Such  statute  is  not  unconstitutional  be- 
cause it  usurps  judicial  power  in  requiring 
justice,  in  first  instance,  on  complaint  of 
bank  commissioners,  without  hearing  evi- 
dence to  satisfy  his  mind,  to  issue  injunction; 
because  it  in  effect  declares  that  representa- 
tions of  such  commissioners  made  upon  such 
examination,  and  of    such   facts,  shall    be 

{nimajacie  evidence  that  bank  is  acting  un- 
awfuUy,  and  its  further  operations  wUl  be 
dangerous  to  community.     lb. 

Such  representations  made  by  such  officers, 
in  manner  provided  1)y  such  statute,  are  en- 
titled to  fully  as  much  credit  as  affidavit 
would  be,  for  purpo.ne  of  obtaining  attach- 
ment on  mesne  process  or  distringcu,  or  se- 
questration,    lb. 

Such  justice,  in  issuance  of  preliminary 
injunction,  exercises  judicial  powers  in  de- 
termining that  complainants  are  bank  com- 
missioners; that  they  have  examined  bank 
complained  against  in  manner  required;  that 
it  is  insolvent,  or  that  its  further  proceeding 
is  danfferous  to  public;  and  that  application 
is  made  in  form  required,     lb. 

JuiUcial  discretion  is  also  exercised  by 
justice  in  determining  upon  complaint  of 
commissioners,  to  what  extent  preliminary 
injunction  shaiU  go;  whether  to  entirely  or 
only  partly  suspend  operations  of  bank.    fb. 

Such  statute  is  not  open  to  objection  that 
it  compels  officers  and  agents  of    bank  to 


furnish  evidence  which  may  criminate  them- 
selves, because  it  only  allows  penalty  to  be 
imposed  upon  those  who^  "without  justifi- 
able cause,"  shall  refuse  to  appear  and 
testify;  and  if  they  should  refuse  to  testify 
because  th^ir  evidence  would  criminate 
themselves,  that  would  be  justifiable  cause, 
and  consequently  no  penalty  could  be  im 
posed.     lb. 

The  obligation  of  any  contract  is  not  im- 
paired by  such  statute  because  it  suspends 
proceedings  of  1>ank  bv  injunction,  and 
thereby  diminishes  porioa  for  which  bank  is 
by  its  charter  empowered  to  act  as  corpora- 
tion; because  if  bank  violates  its  charter  or 
law,  there  must  be  some  mode  prescribed  by 
judicial  inquiry  into  fact,  and  for  giving  re- 
dress to  parties  who  have  suffered  thereby; 
and  injunction  is  not  arbitrary  suspension  of 
corporate  powers  of  bank,  but  species  of 
compulsory  process,  analogous  to  constant 
coarse  of  action  in  similar  cases,  designed  to 
take  subject  of  controversy  into  custody  of 
law,  daring  inquiry,  to  prevent  further  pro- 
gress in  course  thus  shown  to  be  mischievous 
and  dangerous,  and  to  secure  means  of  af- 
fording redress  to  sufferers,  in  case  charges 
are  found  true.    lb. 

Such  injunction  is  not  adjudication  of  for- 
feiture, nor  is  it  entire  suspension  of  corpo- 
rate functions  of  bank,  but  only  an  inconsider- 
able interruption,  and  therefore  is  not  in  anv 
just  sense  a  diminution  of  time  for  which 
charter  of  bank  was  granted.    lb. 

56.  Appointment  and  powers  of  re- 
ceiver. —  Allowance  of  claim  agaiiibt  in- 
solvent bank  by  receivers  is  satisfactory 
proof  thereof,  without  rebort  to  books  of 
bank.     WcUnon  v.  Phoenix  Bank,  41  D.  500. 

Depositor  is  entitled  to  interest  on  balance 
due  him  by  bank,  from  commencement  of 
his  action,  notwithstanding  bank  is  re- 
strained from  carrying  on  its  business,  and 
receiver  has  taken  charge  of  its  property.  /%. 

57.  or  assi^ee  for  creoitors.  — 

Bank  may  make  general  assignment  of  its 
property  and  effects,  and  such  assignments, 
if  in  other  respects  fair,  will  be  sustained. 
State  V.  Commerdal  Bank,  53  D.  106;  Arthur 
v.  C.  ikH.  R.  Bank,  48  D.  719. 

Board  of  directors  of  insolvent  bank  may 
make  general  assignment  without  previous 
consent  of  stockholders.  Descombes  v.  Wood, 
60  R.  239. 

Bank  received  money  from  maker  of  note, 
originally  given  to  bank,  before  it  was  due, 
to  pay  it  to  holder  and  return  note,  but  ap- 
propriated money  and  failed  to  pay  note. 
Hetd^  that  maker  could  reclaim  money  from 
bank's  assignee  for  creditors.  Peak  v.  Klii' 
coU,  46  R.  90. 

68.  Payment  of  debts  out  of  assets. 
—  Depositor  is  not  deprived  of  his  right  of 
action  against  insolvent  bank,  for  amount 
of  his  deposit,  from  fact  that  he  has  pre- 
sented his  claim  to  bank  receivers,  they  not 
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hafing  required  of  him  to  give  up  evidence 
of  hii  demand,  nor  agreed  to  pay  him  a 
dividend.  WaUon  v.  Phxnix  Batik,  41  D. 
500. 

On  judgment  of  forfeiture,  all  assets,  con- 
sisting of  credits  or  debts  due  to  bank,  chat- 
tels, and  real  estate,  become  trust  fund  for 
sole  purpose  of  paying  debts  due  by  bank  at 
time  of  its  dissolution.  Coulter  v.  Roberiaon, 
57  D.  168. 

But  not  in  such  sense  that  no  priorities  or 
preferences  can  be  given  to  creditors.  Arthur 
V.  C.AR,R.  Bank,  48  D.  719. 

Powers  of  trustee  appointed  on  judgment 
of  dissolution  under  Miasiasippi  act  of  July 
20,  1843,  are  terminated  when  he  has  paid 
off  and  discharged  whole  of  debts  of  bank, 
and  he  cannot  sue  for  and  recover  debts 
tirhich  were  due  to  it,  and  which  were  still 
outstanding  and  unpaid.  Coulter  v.  Robei't- 
son,  57  D.  168. 

Question  whether  debts  of  bank  have  not 
been  paid  and  discharged  is  one  which  jury 
could  readily  comprehend  and  satisfactorily 
decide,  in  action  brought  by  trustee  ap- 
pointed on  judgment  of  forfeiture,  against 
debtor  of  baizik.     Ih, 

General  deposit  of  court  funds  and  of 
funds  of  court  officers  in  bank,  by  order  of 
court,  has  no  preference  over  claims  of  other 
creditors,  on  insolvency  of  bank,  although 
assets  are  in  hands  of  ^receiver.  Otia  v.  Qrosa, 
36  K  157. 

Proceeds  of  draft  delivered  to  banker  for 
collection  are  trust  fund  in  his  bauds,  and 
in  case  of  insolvency,  drawer  may  enforce 
payment  in  full  from  assignee,  to  exclusion 
of  other  creditors,  although  proceeds  caimot 
be  traced  to  any  specific  property.  McLeod 
V.  Evans,  57  R.  287. 

69.  Enforcing  individual  liability.  — 
Where  bank  directors  issue  notes  for  circu- 
lation before  proportion  of  stock  is  paid  in  in 
specie  which  charter  requires  to  be  paid  Ins- 
fore  such  issue,  and  bank  becomea  insolvent, 
bill-holders  and  creditors  may  proceed  at 
once  in  equity  against  stockholders  for  stock 
subscribed  and  not  paid,  and  against  direc- 
tors for  breach  of  trust.  Schley  v.  Dixon,  71 
D.  121. 

Assignment  by  insolvent  bank  cannot  de- 
prive creditors  of  remedy  against  directors 
and  stockholders  for  fraiululeut  breach  of 
duty  in  unlawfully  issuing  bills,  where  such 
creditors  are  not  parties  to  assignment.    lb. 

VI.     National  Banks. 

60.  Powers  of  the  comptroller  of  the 
currency.  — There  can  be  no  increase  of 
3<i)>ittd  of  national  bank  until  comptroller  of 
currency  approves  thereof  and  issues  his  cer- 
tificate, as  provided  by  section  1.3  of  act  of 
Congress  providing  for  organiz<ition  of  na- 
tional banks.  (JIuirUHton  v.  Peoples*  Nat, 
Bank,  22  R.  1. 

In  action  by  national  bank  on  note,  where 


existence  of  corporation  is  denied,  certiiloale 
of  comptroller  of  currency,  under  section  2t 
of  national  bankins  act»  that  assodation 
had  complied  with  law  and  was  authorized 
to  do  banking  business,  is  competent  evi- 
dence, and  in  connection  with  proof  that 
association  had  done  banking  business  for 
several  years,  and  fact  that  note  was  in 
terms  payable  at  bank,  makes  prima  /ode 
case.  JItv  T.  NaL  Bank  qf  Bloommgton,  33 
R.44. 

Forfeiture  of  privilegee  and  powers  of 
national  bank  must  be  determined  by  suit 
brought  bjr  comptroller  of  currency,  and  un- 
til determined,  it  may  do  businees;  and  no 
person  by  oonspiracy  to  evade  its  reffulationa 
may  escai>e  liability  for  borrowed  money 
loaned  by  it,  upon  personal  security  in  man- 
ner authorixed.  Stephau  r.  Mononyahela 
NaL  Bank,  32  R.  438. 

Where  national  bank  fails,  and  United 
States  comptroller  of  currency,  procee<ling 
under  sections  46  to  50  of  currency  act,  finds 
it  to  be  in  default,  declares  bonds  deposited 
with  government  to  secure  circulation  for- 
feited, and  appoints  receiver,  such  proceed- 
ings do  not  dissolve  corporation  to  such  ex- 
tent as  to  bar  action  asainst  it  bv  creditor,  to 
test  validity  of  daim  disallowed  by  receiver. 
Paliquioque  Bank  ▼.  Betltel  Bank,  4  R.  80; 
affirmed,  14  Wall.  383. 

61.  Orgranisation  of  state  banks  as 
national  banks.  —  National  bank  organ- 
ized from  state  bank,  and  receiving  its  assets, 
is  liable  for  its  debts.  Thorp  v.  Wetje/arth, 
93  D.  789;  Coffey  v.  NaL  Bank  qf  Miswtri, 
2R.  488. 

National  bank  organized  as  successor  to 
state  bank  may  maintain  action  to  fore- 
close mortgage  of  real  estate  executed  to 
state  bank  as  security  for  note,  and  assi^utti 
to  it  by  state  bank  on  formation  of  tmiittiuJ 
bank.  Sco,field  v.  State  NaL  Jitink,  3]  IC 
412. 

National  bauk  changed  from  state  bank 
may  tnaiutain  action  on  continuing  {^uaniniy 
for  loans,  held  by  it  before  chauj^e,  for  Umuu 
both  before  and  after  change.  OUy  NaL 
Bank  v.  Phelps,  49  R.  613. 

62.  Transfers  of  stock,  and  lien  of 
bank  on  shares.  — National  Imnk  has 
power,  under  national  currency  act  of  Con- 
gress of  1864,  chapter  106,  to  make  by -lawn 
providing  that  shares  of  capital  stock  shall 
be  transferable  oidy  on  its  books;  that  no 
stockholder  shall  be  allowed  to  sell  or  trans- 
fer stock  while  indebted  to  bank,  without 
assent  of  directors;  and  that  stock  of  any 
stockholder  shall  be  held  pledged  and  liable 
for  payment  of  any  debt  due  or  owing  from 
such  stockholder,  and  may  be  sold  at  public 
auction  for  satisfaction  of  such  debt*  on 
default  of  payment  thereof.  Locktoootl  v. 
Meclianici  NaL  Bank,  11  R.  253.  Ovenxled 
on  this  point,  see  Bank  v.  Bullard,  18  Walt 
589. 
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68.  Stftte  taxation  of  aliares.  *  —  Cip- 
ealating  notes  of  national  Uauka  are  not  ex- 
empt from  taxation  by  state.  CommisskmerB 
T.  JSlstoH,  2  B.  327. 

By  Indiana  statute,  passed  March,  1867, 
shares  of  capital  stock  of  national  banks 
within  state  were  taxed  for  that  year,  and 
cashier  of  each  bank  was  reqnired  to  repre- 
sent each  stockholder  in  listing  and  valuing 
his  stock.  HeUL  that  statate  took  effect 
from  1st  of  January,  1S67,  and  that  it  was 
valid  exercise  of  taxing  power,  and  did  not 
conflict  with  constitutional  requirement  of  a 
**  uniform  and  equal  rate  of  assessment  and 
taxation."     WhUnty  v.  Ragsdalt,  5  R.  185. 

Where  national  bank  voted  to  increase  iu 
capital  stock,  and  requisite  number  of  new 
shares  were  subscribed  and  paid  for  before 
1st  of  Januarr,  1872,  and  semi-annual  divi- 
dend, declared  as  of  that  day,  was  paid  upon 
new  shares  as  well  as  old,  but  such  increase 
of  capital  was  not  approved  by  comptroller 
of  currency,  nor  his  oertificate  issued  until 
6th  of  January,  1872,  —  held^  that  such  new 
shares  were  not  subjects  of  taxation  under 
ordinsnue  imposing  tax  on  bank  shares  "  in 
the  hands  of  the  tax-payers  on  the  1st  Janu- 
ary, 1872."  Ohark$t€n  t.  Peopfo's  Nat,  Bank, 
22  R.  I. 

Surplus  capital  of  national  banks,  in  ex- 
cess of  amount  they  are  required  by  law  to 
keep  on  hand,  is  taxable  by  states  m  which 
banks  are  located.  Fini  jfaL Bank t.  Petn- 
borougK  22  K  410. 

Assessment  upon  capital  stock  of  national 
bank  in  gross  is  invalid,  and  provision  that 
same  *'  shall  be  paid  by  each  such  associ- 
ation for  the  shareholders  thereof,"  when 
dependent  upon  such  invalid  provision,  and 
incapable  of  independent  enforcement,  is 
sJso  inoperative,  and  imposes  no  duty  on 
bank  to  pay  such  tax.  Sumter  County  v. 
HaL  Bank  qf  OainesviUe,  34  B.  30. 

But  remedy  in  such  case  is  at  law,  and  not 
by  injunction,  although  municipal  corpora- 
tion assessing  the  tax  is  insolvent.  Nat. 
Commercial  Bank  r.  Mayor  etc.  of  Mobile,  34 
R.  15. 

64.  Individual  liabilitv  of  stock- 
liolders.  —  Persons  who  hold  stock  of  na- 
tional b»nk  in  pledge,  certificates  of  which 
stand  on  books  of  bank  in  name  of  pledgee, 
are,  in  contemplation  of  national  oanking 
act,  stockholders,  and  so  long  as  they  thus 
hold  stock  in  pledge  are  responsible  to  cred- 
it<trs  of  bank  in  proportion  to  amount  so 
held.  MoffTuder  v.  CoUton,  22  R.  47;  Hale 
▼.  Walker,  7  R.  137. 

Stock  in  national  bank  was  pledged  to 
secure  debt,  with  power  to  pledgee  to  sell  it 
on  default  of  payment.  Held,  that  sale  by 
him  pursuant  to  power  was  not  voidable  as 
frauu  on  creditors  of  bank,  though  he  sold 
because  be  believed  bank  insolvent,  and  in 

*  tfee  note  on  state  taxation  of  bank  shares,  M 
IK  2W-:4I7;  also  Tajcxs,  14, 


order  to  escape  personal  liability  as  stock- 
holder.    Mayruder  v.  Colgton,  22  R  47. 

65.  Banking  powers,  generally.  --- 
Selling  railroad  bonds  upon  commission  is 
not  within  scope  of  corporate  powers  of 
national  bank;  and  therefore  no  action  lies 
against  such  corporation  for  false  representa- 
tions  made  by  its  teller  to  indnce  plaintiff  to 
buy  bonds.  Wedder  r.  Firet  Nai,  Bank,  20 
R  95. 

National  bank  may  sell  its  real  estate  and 
take  mortgage  for  purchase-money.  New 
Orleans  Nat.  Bank  v.  Raymond,  29  R  335. 

National  bank  has  no  power  to  deal  or 
speculate  in  promissory  notes,  or  to  acquire 
title  thereto  except  by  discount.  Firet  Not 
Bank  v.  Pkrttm,  31  R.  341. 

They  have  no  power  to  purchase  nej^oti- 
able  paper,  except  from  surplus  capitaL 
Laxear  v.  Nat,  Union  Bank,  36  R.  355. 

National  bank  may  lawfully  purchase 
draft  drawn  in  its  favor  by  seller  of  goods 
upon  buyer,  with  bill  of  lading  attached. 
unhn  Nat.  Bank  v.  Bowan,  55  R.  26. 

66.  Power  to  make  loans  and  ^ke 
security.  —  National  bank  has  right  to  take 
chattel  mortgage  for  purpose  of  securing 
previously  contracted  debt  and  to  enforce 
same.    Spafford  v.  FirM  Nai.  Bank.  18  R.  6. 

National  bank  has  no  power  to  take  deed 
of  trust  or  mortgage  on  real  estate  to  secure 
contemporaneous  or  future  loans,  and  sale 
under  such  deed  or  mortgage  to  satisfy  loan 
will  be  enjoined.  Mattliewa  v.  Skinker,  21 
R  425.     S.  P.,  Fowler  v.  Scully,  13  R  699. 

67.  responsibility  for  collater- 
als. — National  bank  received  from  cus- 
tomer bonds  as  collateral  security  for  debt 
then  existing,  and  for  future  obligations. 
Afterward,  and  after  customer  bad  paid  his 
indebtedness,  bonds  were  stolen  from  bank. 
HeLl,  1.  That  bank  was  not  gratuitous 
bailee  of  such  bonds;  2.  That  it  had  power 
to  take  bonds  as  security  for  existing  or 
future  loans;  3.  That  it  was  liable  if  it  failed 
to  exercise  ordinary  care  and  diligence  in 
keeping  bonds.  T/urd  Nat,  Bank  v.  Boyd, 
22  R.  35. 

68.  What  rate  of  interest  may  be 
taken.  —  National  bafiks  organized  under 
act  of  Congress  are  not  bound  l^y  usury  laws 
of  state  in  which  they  are  situated.  First 
NaL  Bank  v.  Oarlinghoaee,  10  R.  751;  Central 
Nat,  Bank  v.  PraU,  15  R.  138;  Davis  v. 
Bandaa,  15  R.  146;  Higley  v.  First  NaL 
Bank,  20  R.  759.  The  case  of  First  Nat. 
Bank  v.  Lamb,  10  R  438,  was  overruled  in 
Farmers'  etc  NaL  Bank  v.  Dearing,  91  U.  & 
29. 

National  bsnk  is  limited,  in  its  right  to 
take  or  charge  interest  on  its  loans  and  dis- 
counts, to  rate  of  interest  allowed  by  state 
laws  to  banks  of  issue  organized  under  those 
laws,  if  rate  so  allowed  is  different  from 
general  rate  allowed  by  laws  of  state,  Bhnnk 
V.  First  NaL  Bonk,  10  &  762. 
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It  is  within  eonstitational  power  of  Con- 

CSS  to  fix  rate  of  interest  which  national 
Lk  may  take  npon  loan  of  money,  and  to 
determine  penalty  to  be  imposed  for  taking 

greater  rate,  and  such  power,  when  exercised 
y  Congress,  is  exclusive  of  state  lefsrislation. 
Ctntrai  Nat.  Bank  v.  PraU,  15  R.  138. 

Where  coustitntion  and  statutes  of  state 
fix  legal  rate  of  interest  when  none  is  speci- 
fied  in  obligation,  but  allow  parties  to  agree 
npon  any  rate,  national  banks  can  contract 
for  any  rate  of  interest.  NaL  Bank  qfJeJer- 
ton  V.  Bruhn,  53  R.  771. 

69.  Oonsequences  of  usury.  —  Dis- 
counting of  promissory  note  by  national 
bank,  at  unlawful  rate  of  interest,  does  not 
render  note  void  in  totOf  but  only  to  extent 
of  interest.  FirU  NaL  Bank  w,  OarUnghouse, 
10  R.  751. 

Provision  of  United  States  statute  of  1864, 
chapter  106,  section  30,  limiting  forfeiture 
for  making  usurious  charge  bv  national 
iNuiks  to  interest^  applies  aa  well  to  banks 
established  in  states  where  rate  of  interest 
is  fixed  by  law,  aa  to  banks  in  states  where 
no  nlte  is  fixed.  CsntrcUNoL  Bankv,  PixUi, 
15  R.  138. 

Under  national  oarrency  act  (13  Stat  at 
L.  108,  sec  30),  taking  or  charging  rate  of  in- 
terest greater  than  six  per  cent  per  annum, 
in  advance,  by  national  bank  located  in  Ohio, 
is  forfeiture  of  entire  interest  which  note  or 
other  evidence  of  debt  carries  with  it,  or 
which  haa  been  agreed  to  be  paid  thereon; 
as  well  interest  accruing  after  maturity  and 
before  judgment  as  interest  which  accrued 
before  maturity.  Shunk  ▼.  Firtt  NaL  Bank, 
10  R.  762. 

Knowinffly  taking  or  receiving  by  na- 
tional bank  of  rate  of  interest  greater  than 
is  allowed  by  law  upon  loan  of  money  does 
not  entitle  person  paying  same  to  have  it 
applied  as  payment  of  so  much  of  principal, 
in  action  brought  to  recover  principal  debt 
more  than  two  years  after  such  payment 
was  made.  Rights  and  liabilities  of  parties 
in  such  case  are  prescribed  in  national  bank 
act,  and  cannot  be  controlled  by  state  legis- 
lation, ffigleif  ▼.  First  Nat.  Bank,  20  R. 
759. 

National  bank«  discounting  business  paper 
at  greater  rate  than  seven  per  cent,  is  liable 
to  forfeiture  of  double  excess  over  seven  per 
cent  imposed  by  national  banking  act,  al- 
though transaction  is  not  usurious  under 
state  law.  Jolmmm  v.  NaL  Batik  qfOloverS' 
vOU,  30  R.  302. 

Payments  made  generally  on  promissory 
note  to  national  bank,  which  note  embraces 
illegal  interest,  will  be  applied  in  satisfac- 
tion of  principaL  Bank  qf  Cadiz  v.  Slemmons, 
32  R.  364. 

Where  national  bank  makes  to  one  of  its 
directors  loan  of  money,  which  in  amount 
and  in  rate  of  interest  is  in  contravention  of 
national  banking  act»  borrower  is  not  es- 


topped to  defend  against  recovery  of  !■• 

terest.     lb. 

Where  there  haa  been  series  of  renewals 
for  same  loan,  in  suit  by  bank  upon  last 
note,  the  borrower  is  entitled  to  eredit  for 
all  interest  paid  on  loan  from  the  beginning 
and  not  merely  excess  above  lawful  rate. 
Stepheng  v.  Mononyahela  NaL  Bank,  32  R 
438;  Bank  qf  Cadiz  v.  Slemmons,  32  R.  364.' 

70.  Set-oflf  of  usurious  interest.  —  la 
action  by  national  bank  on  negotiable  paper 
discounted  by  it,  defendant  may  set  off 
amount  of  usurious  discounts  on  other  trans- 
actions. Interest  paid  by  defendant  beyond 
that  authorized  by  act  of  Congress  belongs 
to  him,  and  bank  can  hold  it  only  for  hia  see. 
Lucas  V.  Oovemmeni  NaL  Bank^  21  R.  17. 
But  see  Nat.  Exch.  Bankv.  BayUn,  53  R.  113. 

State  statute  limiting  time  within  which 
actions  to  recover  excessive  interest  may  be 
brought  does  not  apply  to  set-off  of  usnrioos 
interest  to  claim  by  national  bank.  Lmoas  v. 
Oovemtneni  NaL  Bank,  21  R.  17;  First  NaL 
Bank  v.  CJdids,  39  R.  474. 

No  one  can  recover  usurious  interest  paid 
to  national  bank  but  party  who  paid  it,  and 
it  cannot  be  set  off  or  recouped  by  another 
party  to  the  paper.  Lazear  ▼•  NaL  Unkm 
Bank,  36  R.  355.  Contra,  see  NaL  Bankqf 
Auburn  v.  Lewis,  31  R.  484. 

In  action  by  national  bank  npon  note,  de- 
fendant is  not  entitled  to  anv  set-off  for  ille- 
gal interest  exacted  by  bank  upon  discount 
thereof,  but  bank  can  recover  only  principal 
of  note.  Peterborough  NaL  Bank  v.  Chiiis, 
43  R.  509. 

71.  Power  to  sue.  —  National  bank  may 
recover  upon  negotiable  paper  purchased  by 
it.  Merchants*  Nat.  Bank  v.  Hanson,  53  R.  5; 
Nal.  Pemberton  Bank  v.  Porter,  28  R.  235. 

In  action  by  national  bank  against  maker 
of  note  for  accommodation,  evidenoe  was 
offered  to  prove  violation  by  bank  of  United 
States  Revised  Statutes,  section  5200,  which 
declares  '*  the  total  liabilities  to  any  associa- 
tion of  any  persons,  or  any  company,  corpo- 
ration, or  firm,  for  money  borrowed,  including 
in  the  liabilities  those  of  the  several  menilien 
thereof,  shall  at  no  time  exceed  one  tenth  of 
the  amount  of  the  capital  stock  of  such  asso- 
ciations actually  paid  iu  ";  and  that  loans  in 
pursuanoe  of  it  were  in  excess  of  authority 
and  power  of  bank.  The  evidence  being  re- 
jected, —  ?i^d,  not  error.  Stevens  v.  Momm- 
i/aheUi  NaL  Bank,  32  R.  438. 

72.  or  be  sued.  —  No  action  may 

be  maintained  against  national  bank  opoa 
contract  made  by  its  cashier  on  its  behalt  to 
guarantee  contract  between  third  persons  for 
delivery  of  building  materiala.  Norton  v. 
De.rf>y  NaL  Bank,  60  R.  334. 

73.  in  state  courts.  —  State  oonrti 

have  jurisdiction  of  suits  brought  by  national 
banks,  it  not  having  been  taken  away  by  sec- 
tion 57  of  the  national  l>ankiug  aoi.  #W«I 
NaL  Bank  t.  Hubbard,  24  B.  9f 
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State  courts  have  jnrisdiotioii  of  actions 
to  recover  illegal  interest  reserved  by  na- 
tional banks  upon  loans.  Bleii  v.  Columbia 
NaL  BaiJt,  30  R.  343;  Dowv,  IratHmrgh NaL 
Bank,  28  R.  493. 

And  of  action  against  national  bank  to  re- 
cover penalty  for  exacting  nsnrions  interest. 
XyneA  V.  Merchants'  Nat,  Bank,  46  R.  520; 
Ordway  v.  Ctmtral  Nal,  Bank,  28  R.  455. 

Action  must  be  commenced  within  two 
years  from  time  interest  was  paid,  withont 
regard  to  payment  of  principal.  L}fnch  v. 
MerfAani$'  NaL  Bank,  46  R.  520. 

BiU  in  equity  wiU  not  lie  to  recover  nsury 
from  national  bank.  Hambrighi  v.  NaUonal 
Bank,  81  R.  629. 

Banking  association  organized  under  act  of 
Congress  of  1864,  chapter  106,  can  be  sued 
in  state  courts  only  in  city  or  county  where 
it  is  located.  Crocker  v.  Marine  NaL  Bank, 
3  B.  336.  See  also  Bank  qf  Bethel  v.  Pahr 
quioque  Bamk,  14  WalL  383;  and  compare  Cook 
V.  8laU  NaL  Bank,  11  R.  667. 

State  court  has  jurisdiction  of  action  on 
contract  brought  by  resident  of  state  against 
national  bank  located  in  another  state,  ex- 
cept as  against  national  bank  that  has  com- 
mitted or  is  contemplating  act  of  insolvency. 
JMinstM  V.  NaL  Bank  ^  Neioberne,  87  R. 
608. 

Act  of  Ccn^;ress  providing  that  no  attach- 
ment, injunction,  or  execution  shall  be  issued 
against  national  bank,  before  final  judgment, 
in  any  action  in  state  courts  is  constitutional. 
Chuapeake  Bank  v.  FirU  NaL  Bank,  17  R. 
601. 

Action  may  be  prosecuted  in  state  court 
against  national  bank  situated  in  another 
state,  and  attachment  may  issue  before 
jndgment.  HolntetY.  Nat,  Bankqf  WUming' 
ton,  44  R.  558:  RMnmm  v.  NaL  BankqfNew- 
beme,  37  R.  608. 

74.  BesponsibOity  for  acts  of  offl- 
oers  and  agents.  — Even  if  it  is  within 
authority  of  president  of  national  bank  to 
bind  bank  by  u^reement  ^ith  acceptor  of 
draft  disoountea  by  bank  not  to  enforce 
draft  against  him,  yet  oral  evidence  of  such 
agreement  is  not  competent,  in  defense  of 
suit  by  bank  against  acceptor.  Dandi  v. 
BandaO,  15  R.  146. 

It  is  not  essential  that  national  banks  shall 
signify  their  acceptance  of  official  bonds  of 
their  officers  in  writing.  Qravee  ▼.  Lebanon 
NaL  Bank,  19  R.  50. 

National  bank  held,  as  depositary.  United 
States  bonds  belonging  to  plaintiff;  in  spring 
of  1869,  its  cashier,  for  sufficient  considera- 
tion, agreed  with  plaintiff  to  exchange  them 
for  registered  bonds;  bank  neglected  to 
make  exchange,  and,  in  fall  of  that  year, 
bonds  were  stolen.  Held,  that  bank  was 
liable  for  their  value.  Yerhee  v.  NaL  Bank 
tfPari  Jervi$,  25  R.  206. 

National  bank  has  no  inherent  power  to 
aet  as  agent  in  porchaso  of  bonds  or  stocks 


for  third  persona,  and  its  president  cannot 
bind  it  by  agreement  so  to  act,  without  spe- 
cial authority.  FinU  NaL  Bank  ▼.  Moeh,  83 
R.  769. 

B.  was  cashier  of  national  bank  and  treas- 
urer of  savings  bank.  He  took  bonds  be- 
longing to  savings  bank,  and,  as  cashier  and 
manager  of  national  bank,  pledged  them  as 
security  for  advance  to  national  bank,  and 
they  were  afterward  sold  by  pledgeesi  and 
proceeds  were  credited  to  national  bank. 
Held,  that  national  bank  was  liable  to  sav- 
ings bank  for  the  bonds,  although  directors 
of  national  bank  were  ignorant  of  transac- 
tion. FiahkiU  Savings  Insi,  v.  NaL  Bank  qf 
FishkiO,  36  R.  695. 

To  bind  national  bank,  directors  must  act 
together  as  board;  their  separate  individual 
assent  is  ineffectual.  Fitit  NaL  Bank  ▼. 
Drake,  57  R.  193. 

76.  Special  deposits.*  — Cashier  or 
other  executive  officer  of  national  bank  has 
not,  in  absence  of  special  authority  from 
directors  or  of  usage  or  practice  so  to  do» 
power  to  receive,  on  behalf  of  bank,  prop- 
erty for  safe-keeping.  First  NaL  Bank  v. 
Ocean  NaL  Bank,  19  R.  181;  Wiley  v.  First 
NaL  Bank,  19  R.  122. 

National  bank  is  not  responsible  for  safe- 
keeping of  special  deposits,  made  with 
knowledge  and  consent  of  directors,  and  ac- 
cording to  custom  of  the  bank,  but  without 
any  profit  to  bank,  such  deposits  beina;  un- 
authorized by  national  banking  act.  nhit^ 
ney  v.  First  NaL  Bank,  28  R.  503.  Contra, 
Pattison  v.  Syracuse  NaL  Bank,  36  R.  582. 

National  bank  receiving  special  deposit 
for  safe-keeping  without  reward  is  liable 
only  for  gross  negligence;  burden  of  proof 
is  on  plaintiff;  ana  gross  negligence  is  not 
omission  of  that  care  which  every  attentive 
and  diligent  person  takes  of  his  own  goods, 
but  omission  of  that  care  which  moat  inat« 
tentive  takes.  First  Nat.  Bank  v.  Bex,  33 
R  767. 

Where  national  bank  received  on  deposit 
United  States  bonds  of  one  class,  for  pur- 
pose of  converting  same  into  bonds  of  an- 
other class,  —  held,  1.  That  bank  was  not 
mere  mandatory  or  bailee,  acting  without 
compensation,  but  was  liable  to  depositor 
for  value  of  bonds  on  its  refusal  to  aeliver 
them  on  demand;  2.  That  business  of  re- 
ceiving one  class  of  United  States  bonds,  to 
be  converted  into  another,  is  within  scope 
of  powers  conferred  upon  national  banks. 
Leach  r.  Hale,  7  R.  112. 

In  action  against  national  bank  to  recover 
bonds  deposited  with  it  for  safe-keening, 
withont  compensation,  and  which  bank  al- 
leged were  stolen  from  its  vaults,  —  held,  1. 
That  bank  was  liable  only  for  gross  negli- 
gence; 2.  That  its  failure  to  give  prompt 
notice  of  robbery  was  question  for  jury,  as 

*  See  note  on  special  deposits  in  national  banks, 
86B.602-W4. 
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bearing  on  qnestion  of  negligence;  and  8. 
That  while  mere  Toluntary  act  of  cashier  in 
receiving  fonds  would  not  subject  bank  to 
liability,  yet  if  deposit  was  known  to  di- 
rectors, and  they  acquiesced  in  its  retention, 
contract  relation  was  created  by  which  de- 
fendants would  be  held  bound.  FhrU  NaL 
Bank  ▼.  Cfraham,  S>1  R.  49. 

In  accordance  with  its  habit,  well  known 
to  directors,  national  bank  received  from 
customer  some  bonds  for  safe-keepinflN  and 
the  cashier  gave  receipt  for  them,  loonds 
subsequently  disappeared,  but  in  what  man- 
ner was  not  shown,  and  president  and  cash- 
ier assured  depositor  thkt  she  should  lose 
nothing,  and  interest  was  paid  her  for  two 
years.  Heldf  sufficient  evidence  of  gross 
negliffence  on  part  of  bank  to  go  to  jury, 
and  that  bank  was  liable  for  such  gross  neg- 
ligence of  its  officers.  Firti  NaL  Bank  v. 
Qraluim,  27  R.  628. 

76.  Suits  by  receivers. — Receiver  of 
insolvent  national  bank  sued  A  and  B  on 
their  joint  note  given  to  bank.  They 
claimed  to  set  off  notes  given  by  bank,  and 
G  and  D,  who  were  also  insolvent,  as  joint 
makers,  to  D  alone,  and  maturing  after  re- 
ceiver's appointment,  and  growing  out  of 
distinct  transaction  from  note  in  suit.  Held^ 
not  proper  set-off.     BaUh  v.  Wilson^  33  R. 

467.  „„      „ 
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77.  Powers,  senerally — when  acts 
of  officers  bind  corporation.  —  Savings 
banks  take  money  deposited  with  them  and 
use  it  as  their  own,  to  be  restored  at  all 
events  when  called  for.  They  possess  usual 
powers  and  duties  of  banks,  except  that  they 
are  not  banks  of  issue  and  circulation,  and 
their  capital  is  liable  to  be  withdrawn 
upon  notice.  Bavea  v.  PtopU*»  Saving*  Bank, 
71  D.  50. 

Treasurer  of  savings  bank  cannot  bind  it 
by  bis  indorsement  in  its  name,  by  virtue  of 
his  office,  although  it  had  directed  sale  of 
its  notes,  and  authorized  him  to  **draw  all 
necessary  papers  and  discharge  all  obliga- 
tions.'' BradUer,  Warren  Five  Cenii  Savings 
Bank,  34  R.  351. 

By-laws  of  savings  bank  made  it  duty  of 
treasurer  to  enter  deposits  and  payments  in 
books  of  bank,  and  make  duplicate  entries 
in  books  of  depositors,  and  to  take  charge 
of  books  of  accounts  and  funds,  and  provided 
that  he  sliould  ''draw  all  necessary  papers 
and  discharge  all  obligations  of  the  corpora- 
tion, and  his  signature  shall  be  bindine 
on  the  corporation."  Treasurer  borrowea 
money  for  himself  upon  his  own  notes, 
representing  that  it  was  for  bank,  securing 
loans  by  depoHit-books,  originally  genuine, 
but  in  fact  paid  up,  and  others  with  ficti- 
tious entries,  with  assignments  forged  or 
fraudulently  procured,  and  by  other  similar 
frauds.  Bank  had  in  some  instances  recog- 
nized assignments  of  deposit-  books.    Lenders 


acted  in  good  faith,  but  transaetiona  did  not 
appear  on  bank-books  and  were  not  an- 
thorized  by  trustees,  and  bank  got  noDie  of 
the  money.  Beld,  that  the  bank  was  not 
bound.  Canu  ▼.  Beading  Saving*  Bank,  43 
R.495. 

78.  Bights  and  remedies  of  deposi- 
tors. —  Depositor  in  insolvent  savings  bank, 
who  also  owes  it  for  borrowed  money,  can* 
not  set  off  his  deposit  against  snch  debt,  al- 
though deposit  oonsisted  of  the  borrowed 
money.  Hannon  v.  WiUiams,  38  R.  378; 
Os6om  V.  Bryne,  21  R.  641. 

Semble,  that  if  deposit  was  made  for  pur- 
pose  of  applying  same  in  payment  of  indebt- 
edness to  that  amount,  and  officers  of  bank 
had  knowledge  of  such  porpoae,  then  set-off 
may  be  allowed.     OMbom  v.  Byrne,  21 R.  64 1. 

SavincB  bank  met  with  loss  which  was  by 
vote  of  directors  apiK>rtioned  tiroTota  among 
depositors.  In  action  by  depositor  to  re- 
cover full  amount  of  his  deposit,  — ktiti,  that 
bank  was  merely  agent  of  depositors,  and 
that  plaintiff  could  not  recover.  BunneU  v. 
ColUnavUle  Saving*  Soc,  9  R.  3S0. 

A  father  deposited  in  savings  bank  sum 
of  money  in  his  own  name,  and  like  sum  in 
his  daughter's  name,  though  for  his  own 
benefit,  and  retained  pass-books  in  his  own 
possession.  Father  died,  and  daughter 
brought  suit  against  bank  to  obtain  amount 
deposited  by  him  in  her  name.  Heltl,  1. 
That  parol  evidence  waa  admissible  to  show 
that  father  deposited  the  money  (which  was 
his  alone)  in  manner  he  did  because  law 
would  not  permit  bank  to  hold  so  lar^  a 
sum  aa  both  deposits  for  single  depositor; 
2.  That  daughter  could  not  recover,  not- 
withstanding b^-laws  of  bank  provided  that 
depositor  and  his  legal  representatives  should 
be  bound  by  condition  annexed  to  depoait^ 
designating  name  of  person  for  whose  bene- 
fit it  was  made.  Brabrook  ▼.  Boeton  Fim 
Cent*  Savings  Bank,  6  R.  222. 

79.  Obligation  to  pay  deposits.  — 
Savings  bank  that  undertakes  to  invest  all 
moneys  deposited  with  it,  and  repay  them 
upon  demand  made  in  conformity  with  its 
by-laws,  is  liable  to  action  of  astumpeit  upon 
failure  so  to  do.  MaMn  v.  InaUtuUon  for 
Savings,  36  D.  740. 

Savings  institution  cannot  prohibit  with- 
drawal of  deposits  under  power  in  charter 
to  regulate  such  nght  by  limiting  its  exer- 
cise to  such  reasonable  time  as  mstitntion 
may  appoint.  Makin  v.  Savings  IttttituUon, 
41  D.  349. 

Insufficiency  of  assets  of  savings  institn- 
tton  to  pay  all  of  its  depositors  catumt  ex- 
cuse its  refusal  to  pay  any  doponitor  who 
seeks  to  withdraw  deposit,  after  pn^per 
notice  required  by  by-laws  of  iustitaticnu 
Relation  of  partners  does  not  exist  between 
different  depositors.     lb. 

Right  of  saving  institution  to  divide  its 
property  among  its  depositois  does  aoi  «•- 
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tborue  it  to  refoM  to  pft7  depotit  beoanie 
of  iniinfficiwwj  of  MMta  to  pay  aU  depositt. 
Power  oaa  only  be  exeroiBed  after  it  bu  been 
decided  by  Tote  of  tmsteea  to  mAke  nich  di- 
vision of  property.    lb. 

80.  Who  WAY  withdraw  •  depoiit. 
—  Money  depoaiteu  in  caving  beak  can  be 
lesally  demanded  and  received  therefrom 
•nly  by  depositor  or  his  attorney,  or  in 
case  of  his  oeath,  by  his  executor  or  admin- 
istrator. 3mei  ▼.  PtopleU  Savings  Bank,  71 
D.  50. 

81.  By-lawn  and  regnlatioiui.  —  De- 
positor in  savines  bank  agreed  in  writing  to 
oe  bound  by  by-laws  of  bank.  Deposit- 
book  contained  copy  of  by-laws,  one  of 
which  gave  trustees  power  to  alter  or  amend 
them.  Meld,  that  his  right  to  recover  money 
paid  by  bank  to  third  oerson  on  forged  order 
was  to  be  determinea  by  by-laws  in  force 
when  original  contract  was  made,  and  not 
by  subsequent  by-law  of  which  he  had  no 
notice,  whether  deposit  was  made  before  or 
after  passage  of  late  by-law;  and  provision 
of  statute^  that  deposits  may  be  withdrawn 
at  such  time  and  in  such  manner  as  by-laws 
direct,  does  not  make  late  by-law  part  of 
the  contract  Kimms  v.  BoUon  Five  Cents 
Scuf.  Bank,  55  R.  441. 

82.  Production  of  pass-book  on 
withdrawal  of  deposit.  —  Clause  in  de- 
posit-book as  follows:  "Depositors  are  alone 
responsible  for  the  safe-keeping  of  the  book, 
and  the  proper  withdrawal  of  their  money. 
No  withdrawal  will  be  allowed  without  the 
book,  and  the  book  is  the  order  for  the  with- 
drawal," —  must  be  taken  to  have  made  part 
of  contract  between  depositor  and  bank,  en- 
titling latter  to  production  and  offer  of  book 
upon  demand  for  deposit.  Heath  v.  Parts- 
moutk  8avmg$  Bank,  88  D.  194. 

Savings  bank  deposit-book  provided  that 
no  payment  should  be  made  without  pro- 
duction of  book.  Depositor  died,  and  his 
family  refused  to  give  book  to  administra- 
tor. Held,  that  he  could  recover  deposit 
without  produem^  book,  and  without  giving 
a  bond  of  indemnity.  Palmer  v.  Pi-ovuUnce 
JfuL/cT  Saringe,  51  R.  .S41. 

88.  Notice  to  bank  of  loss  of  pass- 
book. —  By-laws  of  savings  bank  provided 
tLat  depoeitors  should  sign  and  conform  to 
by-Uws;  in  case  of  loss  or  theft  of  deposit- 
l»ook,  should  give  immediate  notice  to  bank; 
and  that  bank  would  not  be  responsible  for 
payment  to  wrong  person  in  absence  of  such 
notice.  A.  subscribed  by-laws  by  his  mark; 
he  was  unable  to  read.  Having  died,  his 
book  was  presented  to  bank  by  one  fraudu- 
lently personating  him,  and  his  deposit  was 
paid  by  bank.  His  executors  had  previously 
published  ususl  citation  for  proof  of  bis  will. 
Bank  did  not  know  of  his  inability  to  read, 
and  had  received  no  actual  notice  of  theft  of 
book,  nor  of  .his  death.  Heid,  that  bank 
vss  not  liable  in  action  by  executor  for  de- 1 


posit.  Donlan  v.  ProvideiU  InaL  fcr  Savksgt, 
34  R.  358.  S.  ?.,  BurriU  r.  J}oUat  Savmift 
Bank,  37  R.  669. 

84.  liiabiUty  of  hank  on  payment 
to  wrong  person.*  —Payment  by  savings 
bank,  made  to  person  pre8entin|(  forged 
order  and  bank-book  of  depositor,  u  no  de- 
fense to  action  brought  by  depositor  to  re- 
cover from  bank  amount  so  paid  by  it.  Bnves 
V.  People's  Savings  Bank,  71  D.  59. 

Mere  presentation  of  pass-book  is  not  au- 
thority for  payment  of  money,  in  absence  of 
any  agreement  to  that  effect.  /&.;  Smith  v. 
Brooklyn  Savings  Bank,  54  R.  653. 

Officers  of  savings  institutions  are  re- 
quired to  exercise  reasonable  care  and  dili- 
gence only  in  makine  payments  on  account 
of  deposits.  And  i?  using  such  care  and 
diligence,  but  lackiuff  present  means  of 
identifying  claimant  of  deposit,  they  make 
payment  upon  presentation  of  book  by  one 
apparently  in  lawful  possession  of  it  as 
owner,  institution  has  right  to  rely  upon 
contract  of  depositor  safely  to  keep  evidence 
of  his  claim,  or  to  make  known  its  loss 
before  it  is  presented  for  payment,  and 
depositor  is  bound  by  payment.  Sullivan  v. 
Lewiston  InsL,  96  D.  500. 

Payment  by  savings  bank  to  administra- 
tor of  depositor  whose  account  was  "in 
trust  for  C.  B.,"  upon  production  of  letters 
of  administration  and  pass-book,  and  in  ab> 
sence  of  any  notice  from  beneficiary,  pro- 
duction of  book,  by  rule  of  bank,  entitling 
bearer  to  payment,  is  valid  and  effectual  to 
discharge  bank.  Boone  v.  Citkens'  Savings 
Bank,  38  R.  408. 

Stipulation  between  savings  bank  and  de- 
positor, that  deposit  may  be  paid  to  any  one 
presenting  book,  does  not  excuse  bank  from 
exercise  of  reasonable  care.  Kimball  v.  Nor- 
ton, 47  R.  171. 

85.  Effect  of  insolvency  on  rights 
of  depositors.  —  8tate  statute  provided 
that  whenever  any  savings  bank  should  bs 
found  to  be  insolvent,  account  ot  each  de- 
positor should  be  reduced  so  as  to  divide 
losses  equitably  amongst  depositors.  Held, 
that  act  was  not  unconstitutional,  either  as 
impairing  obligation  of  contracts,  or  as  be- 
ing contrary  to  bankrupt  law,  or  as  being 
retrospective  in  its  operation.  Siwpaon  v. 
City  Savings  Bank,  22  ii.  491. 

Savings  bank  was  incorporated  in  1867, 
and  up  to  1875  did  business  in  leased  prem- 
ises. Deposits  in  bank  at  no  time  exceeded 
about  seventy  thousand  dollars,  and  during 
each  year  but  one  expenses  of  bank,  includ- 
ing interest  to  de|K)8itor8,  exceeded  income. 
At  a  time  when  bank  was  substantially 
insolvent,  trustees  ])urchased  a  lot  costing 
twenty-nine  thousand  dollars,  on  which 
building  for  use  of  bank,  costing  twenty- 
seven   thousand   dollars,   was   erectecL      In 

*  What  will  excuse  payment  lo  wrong  person, 
note.  47  E.  174. 17& 
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1876,  receiver  was  appointed,  and  this  build- 
ing and  lot^  subject  to  mortgage,  and  other 
assets,  producing  only  about  one  thousand 
dollars,  constituted  whole  property  of  bank, 
and  lot  and  building  were  afterward  swept 
away  by  mortgage.  In  action  by  receiver 
against  trustees  for  loss,  —  held,  that  jury 
were  justified  in  finding  that  trustees  failed 
in  exercising  the  prudence  which  law  re- 
Quires,  and  were  liable  for  loss  sustained. 
Hun  ▼.  Car^,  37  R.  546. 


BABGAIK   AND 
Deeds  of,  see  Dud8»  83. 


8ALB. 


Admission  to  practice,  see  Attornbt  ahd 
Clibnt,  2,  a 

Lapse  of  time  when  a  bar,  see  Limitations 
OF  Actions,  III. 

Pleading  former  jeopardy  sa  a  bar,  see  Judo- 
mint,  74-91. 

Pleas  in,  at  law,  see  Plbadino,  27-34. 

What  adverse  possession  will  constitute  a 
bar,  see  Limitations  op  AcnoNS,  50-51. 

What  will  bar  dower,  see  Dowir,  1 9. 

When  discharge  in  bankruptcy  is  a  bar,  see 
Bank£Uptct,  35-37. 


When  covered  by  marine  policy,  see  Insuk- 
ancs,  124. 

BASTABDY. 

As  to  right  of  bastard  to  share  in  estate  of 
parent,  see  Descent,  9;  Wills,  79. 

StaUu  and  rights  of  illegitimate  children, 
see  Parent  and  Child,  10,  20. 

1.  The  bond ;  and  liability  thereon. 
—  Massachusetts  Revised  Statutes,  chapter 
49,  section  1,  requiring  that  person  accused 
of  being  father  of  bastard  child,  on  com- 
plaint by  mother  before  justice  of  peace, 
must  give  bond  with  sureties  to  appear  and 
answer  such  complaint  at  next  term  of  com- 
mon pleas,  and  to  abide  order  of  court 
thereon,  does  not  except  infants;  and  in  ac- 
tion on  such  bond,  infancy  of  obligor  is  no 
defense  for  himself  or  his  sureties.  McCali 
V.  Parker,  46  D.  735. 

In  such  action,  it  is  no  defense  that  it  does 
not  appear  that  plaintiff  made  any  complaint 
to  magistrate,  previously  to  her  examination 
by  him;  or  that  plaintiff  did  not  appear  by 
her  guardian  or  next  friend  (she  being  an 
infant),  but  in  her  own  name  only;  or  that 
warrant  on  which  accused  was  arrested  di- 
rected officer  to  bring  him  before  justice 
who  issued  it,  "  or  some  other  justice  ** ;  or 
that  warrant  directed  officer  to  bring  accused 
l>efore  justice,  to  find  sureties  for  his  per- 
sonal appearance  at  next  term  of  the  court 
of  common  pleas;  or  that  accused  was  an 
infant,  and  should  have  appeared  by  guar- 
dian; or  because  order  of  justice  was,  that 


defendant  should  give  bond  for  his  personal 
appearance  at  court,  and  to  abide  and  per* 
form  orders  of  court.    76. 

2.  Evidence  to  bastardise  iasne.— 
If  husband  has  access  to  wife,  no  evidenos 
short  of  his  absolute  impotence  can  bastard- 
ize iBSue;  but  if  they  hve  at  diatanee  from 
each  other,  so  that  access  la  very  improbable^ 
question  cif  legitimacy  may  be  deioided  oe 
consideration  of  all  circnmstanceei  Cbm.  v. 
Shef^terd.  6  D.  449. 

8.  Exhibition  of  child  to  Jury.*— 
In  bastardy  proceedings,  child  mav  not  be 
exhibited  to  jury  to  show  its  resemblance  te 
defendant^  nor  may  counsel  draw  attention 
to  and  comment  on  resemblance,  i/iofia- 
vxlU  v.  State,  64  R.  688. 

Contrary  held  where  court  instructed  jury 
that  if  they  did  not  see  resemblance  they 
should  disregard  oommenta.  Siaie  ▼•  Smithy 
37  R.  192. 

4.  Ldability  for  maintenance,  f— Nat- 
ural father  of  illegitimate  child  cannot  be 
held  for  its  support  if  mother,  during  pn'g- 
uancy,  marries  another  man  who  has  fall 
knowledge  of  her  pregnancy.  MiUer  v.  Am^ 
dertion,  54  R.  823. 

Man  marrying  mother  in  such  ease  is 
alone  liable  for  support  of  childl  SuUe  v. 
Shoemaker,  49  R.  146. 


See  Assault. 
BAWDT-HOUSEa 
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BEIiIiIOESENT& 
Righto  of,  see  Wab,  3^  19. 


See  Tavm,  IIL 

BEKEVOIiENT  SOCIETISa 

For  decisions  upon  analagous  subjects,  see 
Associations;  Building  Associatiohs; 
Charitiks;  CoBhORATiONs;  Rblxoioos  So- 
cieties. 

1.  Charters. — Instrument  specifying 
objects,  articles,  conditions,  and  name  of 
asiiociation  incorporated  by  supreme  court 
under  Pennsylvania  statute  of  1791,  consti- 
tutes charter  of  the  corporation,  and  has 
same  force  and  effect  in  law  as  if  it  was  spe- 
cifically granted  by  special  act.  It  cannot 
be  questioned  collaterally,  and  is  not  subject 
of  judicial  inquiry  as  to  titness  of  ito  objecta, 
conditions,  and  articles.  Society  etc.  v.  Cam^^ 
91  D.  139. 

2.  The  trustees  of  a  voluntary  benevo- 
lent association,  whose  funds  are  raised  by 
voluntary   ojntribution    of    members,    may 


*  Proceedings  for  affiliation,  see  note,  S6  D. 

228. 

t  Note  on  law  with  reftpect  to  enitody,  malnle- 
naoce,  and  righU  of  bastards,  66  U.  ttHiM, 
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tainly,  not  arsninentaiiTely,  inferantiaUy, 
or  evanvely,  all  facts  easentuJ  to  oonviotion 
of  reUtor,  both  aa  to  oftOM  and  mode  of  pro- 
ceeding,   lb. 

Snch  return  matt  show  tbat  Msoeiation 
took  proofs  which  they  deemed  to  be  suffi- 
cient evidenoe;  and  if  it  merelv  states  that 
relator  was  tried  and  convictea  of  ohargeSt 
according  to  constitution  and  by-laws  of 
ateociation,  it  is  demurrable.     /&. 

Trial  of  member  by  beuofioial  association 
for  offense  against  its  laws  is  not  ecclesias* 
tical  trial  conoeming  matters  of  conscienoe, 
but  an  ordinary  secular  afiair;  and  quoere^ 
how  far  snch  trials  on  Sunday  comport  with 
legislation  of  Pennsylvania  and  genius  of  its 
institutiona.    Fh. 

No  action  lies  to  recover  benefits  alleged 
to  be  due  member  of  such  organisation,  even 
though  there  has  been  no  sentence  of  expul- 
sion. Black  and  WkUe  SnM**  See.  ▼.  Foii- 
dyhe,  20  D.  263. 

BEQimST. 

Generally,  see  Dbyuk;  Lioaohs;  Wills. 
Power  of  corporation  to  take  by,  see  Cob* 

PORATIONS,  95. 

To  attesting  witnesses,  see  Wills,  63. 
To  charity,  validity  of,  see  Ghabitikbi  i. 

BBST  EVTDENOB. 

Rule  requiring,  see  EviDSHOS,  39-44L 

BETTEBMBNTS. 

See  iHFBOYsiisM'ni, 

BBTTINO. 

On  elections,  see  ELiciiONfi,  17. 
Wager  contracts,  see  Contbacts,  96;  iNsrm. 
AHOi^  10,  93;  Gaming;  Waobbs. 

BIAS. 

Challenge  to  juror  for,  see  Trial,  143. 
Of  witness,  credibility  aa  dependent  on.  sea 
WlTBISSIS,  73. 

BIDDEAS. 

At  auction  sales,  rights  of,  sae  Auonov.  10^ 

11. 
At  execution  sale,  combinations  among,  sea 

Execution,  97. 

See  also  Bona  Fii>b  Pdi.chasb«. 

BiaAKY;  FGIiYGAMY. 

rrnpludse  rules  govemftiRr  the  criminal  proie 
cutlon  for  the  offense  of  bavlnf?  more  than  ou4 
living  husband  or  wife.  The  ofl'ense  of  adultery 
is  under  that  title,  and  proof  of  marriage,  in  pro- 
ceedings other  than  triats  lor  bigamy,  is  undei 
MaKBIAOB  AMD  DiyoiicB.J 

1.  Jurisdiction.  —  If  second  matriagr 
charged  as  bigamous  was  celebrated  in  an- 
other state,  party  cannot  be  punished  for  it 
here;  but  "continuing  to  cohabit  with  such 
second  husband  or  wife "  while  first  is  liv* 
ing,  by  party  marrying  again,  with  knowl- 


maintain  suit  upon  note,  although  makers 
are  members  of  association.  Pierce  ▼.  Sobk, 
63  D.  614. 

MThere  note  giTon  to  assooiatioD  is  made 
payable  to  tmstoea  thereof  or  their  snooes- 
aors,  snch  successors  may,  at  request  of  asso- 
oiation,  maintain  tnit  upon  it  in  name  of 
former  tmstees;  and  such  former  trustees, 
as  plaintiffs  of  record,  have  no  power  to  dis- 
miss snit,  bnt  they  may  require  protection 
from  costs.    lb* 

8.  Bights  and  liabilities  of  mam- 
bsra.  —  Ri^t  of  beneficial  associations  to 
manage  their  own  affairs,  and  to  control  their 
members,  is  expressly  given  by  statute. 
Anatotia  Tribe  v.  Murbadi,  71  D.  626. 

Decision  against  member  by  tribunal  of 
sode^  provided  by  its  by-law,  in  suit  for 
sisk  benefits,  is  conclusive  against  him,  and 
coort  of  common  pleas  has  no  jurisdiction 
of  suit  thereafter  brought  for  such  benefits. 

n. 

Members  of  lodge  of  Odd  Fellows  are 
not  liable  to  action  at  law  for  recovery  of 
funeral  benefit  by  next  of  kin  of  deceased 
member,  under  their  constitution  and  by- 
laws, which  provide  that  **  in  case  of  the 
death  of  a  brother,  ....  there  shall  be 
paid  to  the  nearest  of  kin  of  such  brother  a 
anm  of  not  less  than  thirty  dollars  to  defray 
the  expenss  of  his  buriid,  which  shall  Lie 
paid  over  without  delay.**  Payne  v.  8now^ 
69  D.  203. 

4.  Expulsion  and  reinstatement  of 
members.* —  Member  of  corporation  whose 
charter  contains  right  of  expulsion  is  subject 
to  that  power,  where  his  assent  to  provisions 
of  charter  is  made  fundamental  condition  of 
membership.  SoeiHy  etc,  v.  Com,,  91  D. 
139. 

Where  member  who  has  assented  to  char- 
ter is  regularly  tried  and  expelled,  sentence 
of  society,  aotinff  in  judicial  capacity  and 
within  its  jurisdiction,  is  not  to  be  ques- 
tioned collaterally  while  unreversed  by  su- 
perior authority.  If  he  has  been  expelled 
irregularly,  he  has  his  remedy  by  mandamus 
to  restore  him,  bnt  neither  by  mandarivue  nor 
action  can  merits  of  his  expulsion  be  re-ex- 
amined, lb.;  Black  and  WhiU  Smith* »  8oc 
V.  Vandyke,  30  D.  263. 

Association  may  expel  member  for  act 
which  tends  to  its  destruction,  though  this 
is  not  expressly  provided  for  by  charter; 
thus  where  objects  of  association  are  to  ren- 
der assistance  to  sick  members,  to  bury  de- 
ceased members,  and  to  assist  families  of 
deceased  members,  to  feign  sickness,  or  draw 
relief  after  recovery,  is  offense  aubversivv  of 
fundamental  objects  of  association,  and  is 
just  ground  for  expulsion.  Society  etc  v. 
Com.,  91  D.  139. 

Return  to  mafidannu  to  reinstate  expelled 
member  must  set  forth  distiuutl/ and  cer- 

•8^  note  on  power  of  a8»^iadon~to  expel 
sssmbers,  W  &.  81B-«Uw 
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edse  that  -first  husbaad  or  wife  U  living,  ie  |  out  statute  offense  would  have  been 

polygamy  by  law  of  Minnesota;  and  on  no 

ground  of  comity  or  policy  is  state  bound 

to  sanction  incestuous  or  polygamous  mar> 

riages,  though  valid  in  another  state  where 

they  were  entered  inta    8iaU  ▼•  Johnson, 

93  D.  241. 

9.  What  constitateB.*—  One  who  re- 
marries, knowing  his  first  wife  to  be  living, 

•r  not  having  reasonable  belief  of  her  death,' 

is  guilty  of  bigamy,  without  other  proof  of 

intent.    Doison  v.  State,  34  R.  2. 

Where  A  marries  B,  and  afterward  during 

B's  life  marries  C,  and  still  afterward,  when 

B  is  divorced,  but  during  C's  life,  marries  D, 

last  marriage  is  not  bigamous,  because  second 

was  void.     Hatbrook  v.  State,  36  R.  17. 

Statute  prohibits  marriage  of  any  one 
**  having  a  husband  or  wife  living.  **    Statute 

of  divorce  prohibits  remarriage,  during  life- 
time of  complainant,  of  anv  person  against 

whom  divorce  has  been  obtained.    Held,  that 

one  who  marries  in  New  York  in  violation  of 
latter  prohibition  is  guilty  of  bigamy.  People 
▼.  Faber,  44  R.  357. 

Marriage,  to  support  indictment  for  big- 
amy, is  sufficient,  if  parties  agree  to  be  hus- 
band and  wife,  and  oohabit  and  recognize 
each  other  as  such.  And  it  is  immaterial 
whether  person  who  pretended  to  solemnize 
contract  was  or  was  not  a  clergyman  or 
magistrate,  or  that  either  party  was  deceived 
by  his  false  representation  of  that  character. 
Hayes  v.  People,  82  D.  364. 

8.  IzLdictment  for  bigamy  need  not  al- 
lege that  the  same  was  committed  "with 
force  and  arms."  State  v.  Kean,  34  D.  162. 
In  indictment  under  section  of  statute 
which  recites  that  certain  acts  shall  amount 
to  bigamy  **  except  in  the  oases  mentioned 
in  the  following  section,"  exceptions  con- 
tained in  such  section  need  not  be  negatived. 
State  V.  Abhey,  67  D.  754. 

In  indictment  under  statute  making  one 
guilty  who,  already  being  married,  married 
another  person,  except  where  one  of  married 
persons  naa  been  absent  for  seven  years, 
and  one  marrying  sgain  did  not  know 
other  to  be  living  within  that  time,  if  in- 
dictment states  that  defendant  knew  at  time 
of  second  marriage,  and  ever  since,  that  his 
first  and  lawful  wife  was  living,  this  cures 
omission  of  indictment  to  negative  exception 
in  statute.     State  v.  Johnson,  93  D.  241. 

Indictment  for  polygamy  contained  usual 
allegations  of  second  marriage  during  lifetime 
of  former  wife,  but  proof  showed  that  first 
wife  was  divorced  from  defendant  at  time  of 
second  marriage.  Statute  pronounced  sec- 
ond marriage  under  such  circumstances  polyg- 
amy. But  as  crime  may  be  committed  in 
divirs  ways,  —held,  that  indictment  must 
specify  manner  of  commission,  and  this  in- 
dictment was  therefore  bad.    Whether  with- 

*  See  note  on  what  constitutes  bigamy,  proof  of 
marriage,  venue,  etc,  98  D.  252-267. 


amv,  gucere.     Com.  v.  Richardson,  30  K.  64' 

4.  Matters  of  defense.  --  To  indictmenk 
for  bigamy  defendant  set  up  diroroe  obtained 
by  first  wife  In  Indiana.  Record  in  divorce 
case  recited  that  parties  were  residents  of 
Indiana.  Held,  1.  That  evidence  was  ad- 
missible to  show  that  they  were  not  such  in 
fact;  2.  That  if  parties  were  not  such  resi- 
dents divoroe  waa  void  and  no  defense  to 
indictment  People  v.  DatceU,  12  R.  260; 
Van  Fossen  v.  State,  41  R.  507. 

It  is  no  defense  that  second  nuuriage  was 
between  persons  forbidden  by  statute  to 
intermarry,  as  between  a  negro  and  a  white 
woman.     People  v.  Brown,  22  R.  531. 

6.  Evidence  to  convict,  generally.  — 
On  trial  for  bigamy,  actual  marriage  or  mar- 
riage in  fact  must  be  clearly  proven  in  both 
first  and  second  instances  by  direct  evidence. 
Indirect  or  oircnmstantial  evidenoe,  as  of 
cohabitation,  repute,  conduct  of  parties, 
birth  of  children,  and  admissions,  is  never 
admissible  to  establish  marriage,  or  as  cor- 
roborative of  direct  evidenoe  of  marriage; 
but  it  would  be  admissible  so  far  as  it  tended 
to  show  continued  cohabitation  under  stat- 
ute.    State  V.  Johnson,  93  D.  241. 

Law  enacted  subsequently  to  finding  of 
indictment  for  bigamy,  allowing  marriages 
to  be  proved  by  indirect  and  circumstantial 
evidence,  instead  of  direct  and  positive  evi- 
dence, is  as  to  such  indictment  ex  post/acta, 
lb. 

There  can  be  no  conviction  where  evidenoe 
as  to  first  wife  showed  only  that  she  was 
alive  three  years  before  second  marriage. 
People  V.  Feilen,  41  R.  258. 

6.  Proof  of  tbe  first  marriage.*— On 
a  prosecution  for  bigamy,  the  first  marriage 
may  be  shown  by  proof  of  admission,  co- 
habitation, and  repute.  State  v.  Hughes,  57 
R.  159;  Halbrook  v.  StaU,  36  R  17;  Com,  ▼. 
Jackson,  21  R  225;  StaU  v.  Hilton,  45  D. 
783;  Dumas  v.  StaU,  46  R  241;  Parker  v. 
State,  54  R  43. 

On  a  prosecution  for  bigamy,  the  former 
marria£[e  cannot  be  established  by  presump- 
tive evidence;  there  must  be  proof  of  an 
actual  marriage.  Oreen  v.  State,  58  R.  670; 
People  V.  Lambert,  72  D.  49. 

Defendant's  admissions  as  to  former  mar^ 
riage,  made  by  him  while  living  with  first 
wife,  may  be  given  in  evidence  to  prove  fact 
of  such  marriage.  Woherton  v.  State,  47  IX 
373. 

Prior  marriage  in  another  state  may  be 
sufficiently  proved  by  prisoner's  admissions, 
without  production  of  record  or  other  evi- 
dence, if  jury  believed  that  prisoner  ad- 
mitted validity  of  such  marriage.  Wiiiiama 
V.  State,  25  R  665. 

Where  first  marriage  is  alleged  to  have 
taken   place  in  another  state,  prosecution 

*  See  notes  on  proof  of  marriage  in  crimiDal 
cases,  9&  D.  745-751;  4tt  D.  U&-U7;  »  ft.  23-21 
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■nut  prove  not  only  marriage  in  faet,  but 
a  valid  marriage  according  to  law  of  that 
state.  And  if  it  appears  from  evidence  that 
law  of  that  state  regulating  marriage  ia  in 
statute  form,  it  will  not  be  presumed,  asainst 
innocence  of  defendant,  that  statute  of  that 
state  is  like  that  of  this  state.  PeopU  v. 
LamberU  72  D.  49. 

Certificate  of  marriage  merely  signed  by 
officiating  minister  is  not  evidence  of  mar- 
riage in  criminal  proceedings,  where  defend- 
ant  is  entitled  to  be  confronted  with 
witnesses  against  him.    76. 

Certificate  which  bears  no  date,  does  not 
declare  where  marriage  took  place,  nor  state 
residence  of  officiating  minister,  is  inadmis- 
sible in  evidence,  on  prosecution  for  bigamy, 
for  any  purpose.     /& 

Marriage  certificate  is  admissible  against 
defendant,  not  as  proof  of  his  marriage,  but 
ia  connection  with  his  previous  declantions, 
IB  which  he  had  stated  that  he  was  married, 
and  supported  his  assertion  by  exhibiting 
this  certificate.    StaU  v.  Abbey,  67  D.  754. 

Decree  of  divorce,  granted  upon  notice  to 
/lefendant,  is  evidence  of  marriage.  Hair 
brook  V.  Suae,  36  IL  17. 

7.  Corroboratioii  of  proeecutriz.  — 
On  indictment  for  bigamy,  proof  of  manner 
of  intercourse  between  defendant  and  his 
wife,  subsequent  to  contract  of  marriage,  is 
admissible  m  corroboration  of  prosecutrix's 
testimony  ss  to  aotoal  marriage.  Hayu  ▼• 
Peop/e^  a2  IX  364. 


Answer  in  equity  must  be  responsive  to^  see 

Plbadmo,  75. 
Bin-brokers,  see  Brokxrs,  2. 
Dismissal  o^  see  EQumr,  53,  54b 
Failure  of  answer  to  deny  allegstions  in,  see 

Plbadino,  78. 
For  discovery,  form  and  requisites  of,  see 

DiacovsBY,  7. 
For  divorce,  see  Marbiaoi  A3n>  Diyoboi, 

65. 
For  injunction,  see  Ik jxnfcnoN,  42. 
For  MS  eseecU,  requisites  of,  see  Nb  Szsat,  6. 
For  partition,  see  PABrmoir,  16. 
For  specific  performanoe,  see  Spicofio  Peb- 

lOUCAMOB,  34. 

Form  and  requisites  ol,  see  Cbbditobs'  Bills, 

14. 
In  eqnity,  effect  ol^  ss  evidenoe,  see  Plbad- 

iico»  159. 
In  equity,  evidenoe  to  support^  see  Plbad- 

IMO,  140. 
In  equity  rules  relative  toi  see  Plbadino, 

57. 
In  suit  sgaiBsl  personal  lepresentatiTe^  see 

KxBOirroBS,  eta,  169. 
Of  coets,  see  Ooera,  14. 
Of  interpleader,  see  IvrBBTLBADBB,  1-^. 
Supplemental*   in   equity,    see   Plbadino, 

17SL 
T«  foreolose  flMrtgiig%  see  MoBTOAaai^  82. 


To  redeem,  requisites  of,  see  Mobtoaobi^ 

128. 
To  remove  cloud  on  title,  see  Cloud  ob 

TiTLB,  10. 

BILLS  OF  OKEBIT. 

States  cannot  issue,  see  Constitutions,  9. 

BILLS  OF  BXCBPTIOKS. 

Necessity,  form,  and  sufficiency  of,  see  A^ 

PBAL^  94-97. 
On  appeal,  in  criminal  cases,  aee  Appbai^ 

142-144. 
On  error,  in  civil  eases,  see  Ebror,  17. 
On  error,  in  criminal  cases,  see  E&bob,  96i> 

BILLS  07  EXCHANGE  AJTD  PUOK- 
ISSOBT  NOTES. 

[Includes  the  law  relative  to  written  Instm- 
ments,  botb  negotlsble  and  non-nefrottable,  by 
wbicb  the  maker  or  drawer  promises  to  make 

Sayment.  or  requests  or  directs  auotber  person  to 
0  io,  eitner  in  money,  goods,  services,  or  otbw 
medium  of  payment;  covering  bolb  the  rights 
and  liabilities  of  the  original  parties  to  such  in- 
struments, and  those  of  persons  to  whom  they 
are  transferred  by  indorsement,  assignment,  sale, 
or  otherwisei  A  few  of  sHch  instraments,  e.  g., 
theckM^  eertificatet  of  deposU^  neootiable  ftond*,  and 
reoetver^  ceriificatef^  are  treated  elsewhere,  aa  are 
also  the  power  of  Tarioas  classes  of  individusis, 
ofRcers,  and  corporate  bodies  to  make  such  in- 
struments, and  tneir  liabilities  thereon.  Again, 
the  varloas  business  trauhactions,  contracts,  and 
criminal  offenses  in  which  such  instruments  flg^ 
are,  and  their  use  as  incidental  merely  to  maif> 
ters  appertaining  more  closely  to  other  sabjectau 
will  be  found  under  the  more  appropriate  titles.] 

Competency  of  parties  to^  as  witnesses,  see 

Witnesses,  52-54. 
Effect  of  alterations  in,  see  also  Altebatiov 

OF  Instbuments,  lS-22. 
Effect  of  payment  by,  see  Patment,  28-^3. 
Effect  of  taking  in  payment,  see  Aooobd  ahd 

Satisfaction,  5. 
Effect  of  war  on,  see  Wab,  13,  30. 
Enjoining  enforcement  of,  see  iNJUNcrioir, 

22. 
Interest,  when  allowed  on,  see  Intbbest,  5u 
Liability  of  infants  on,  see  Infants,  22. 
Limitations  of  suits  on,  see  Limitatiomb  of 

AoriONS,  33,  39. 
Parol  evidence  to  explain,  see  Byidbhc% 

118, 119. 
Power  of  agent  to  give  or  take,  see  Aobnot, 

19. 
Power  of  banks  to  purchase  or  issne^  see 

Banks  anp  Banking,  11,  12. 
Power  of  city  to  make  or  transfer,  see  Mu- 
nicipal CORPOBATIONS,  14. 
Power  of  master  of  vessel  to  make,  see  Shif* 

PINO,  32. 
Power  of  one  partner  to  bind  firm  by,  see 

Pabtnebship,  4(M4. 
Set-off  in  actions  on,  see  Set-off,  16. 
Taking  as  collateral  see  Pledob,  etc,  23. 
Validity,  when  made  on  Sanday,  see  Sim- 

DAY,  2. 
When  charges  on  wife's  separate  estate^  si9 

BO8BAND  AND  WlFl^  49* 
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When  corporations  bound  by»  see  Ck)RPOitA- 

TI01T8,  120,  121. 
When  may  be  reached  by  attachment^  tee 

Attaobmxnt,  29. 
When  Toid  for  nsnry,  see  Usubt,  6. 
Who  may  reoeive  payment  of,  see  Patmbit, 

ft* 
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L  NATUBBANDRBQVISITn,GBMBBALLT. 

I.  Form  «md  Cfontente. 

1.  What  is  •  bill  of  exohange.  —  A 
biU  of  exchange  is  an  order  in  writin|[  direct- 
ing one  person  to  pay  money  to  a  third  per- 
son.   Bice  r.  Ragland,  03  D.  737. 

Its  essential  qualities  ares  1.  That  it  be 
payable  at  all  events,  and  not  contingently 
or  ont  of  a  particular  fund;  and  2.  That  it  m 
for  payment  of  money  only,  and  not  for  per- 
formance of  any  other  act,  or  in  altematiTe. 
OofA  ▼.  SatterUe,  16  D.  432. 

Bill  payable  from  particular  fund  is  never- 
theless  good  if  fund  is  certain,  and  mention 
of  it  in  bill  is  merely  directory  to  drawee. 
Bank  cf  Kentucky  t.  Bandere,  13  D.  149. 

Written  order,  dated  and  signed,  directing 
one  person  to  pay  to  another  specified  sum, 
and  to  charge  same  to  account  of  drawer,  is 
a  bill  of  exchange,  although  it  is  neither 
made  payable  to  order  or  Dearer,  nor  con- 
tains words  "Talne  received,**  nor  is  made 
payable  on  day  certain,  nor  at  any  particular 
place.     Kendall  "w,  OaMn,  32  D.  141. 

Statement  of  consideration  explaining  why 
li£l  was  drawn  will  not  invalidate  it.  Rice 
%.  Ba^lcmd^  61  liL  737 


Use  of  word  "  please  "  will  not  alter  char- 
acter of  instrument  WheaUeu  v.  Strobe,  73 
D.  522. 

BiU  must  be  for  money  certain  in  amonnti 
and  payable  absolutely  and  at  all  events. 
AvereU  v.  Booker,  76  D.  203. 

It  is  not  essential  either  to  character  of  bill 
or  of  note  that  it  should  be  negotiable,     lb. 

Bill  of  exchange  is  not  special  contract, 
not  being  under  seal  nor  a  matter  of  record; 
and  whue  it  is  but  a  simple  contract,  it 
differs  from  other  simple  contracts  in  this, 
that  it  is  negotiable,  and  is  presumed  to  be 
for  a  valuable  conaideration.  Oonme  v. 
Junction  etc  R.  R,  Cc,  89  D.  230. 

Order  in  writing,  addressed  to  an  individ- 
ual, to  nay  certain  sum  of  money  on  certain 
day  in  tnture,  without  grace,  to  third  per- 
son's order,  is  bill  of  exchanffe,  and  not 
check.     Hawley  v.  Jette,  45  R.  129. 

A  and  B,  cultivating  on  shares  farm  of  0 
and  D,  partners,  gave  E^  a  creditor  of  A 
and  B,  an  order  to  C  and  D  to  pay  sum 
of  money  to  E,  and  "take  the  same  ont  of 
our  share  of  the  grain,"  referring  to  grain 
raised  by  A  and  B  on  farm.  0  and  D  wrote 
"order  accepted*'  on  back  of  instrument, 
and  signed  their  firm  name.  Held,  that 
order  was  valid  bill  of  exchange,  not  pay- 
able ont  of  particular  fund,  nor  conditional; 
and  that  C  and  D  could  not  defend  on  ground 
that  before  acceptance  they  had  mMe  ad- 
vances to  A  and  B  on  fsitii  of  their  share 
of  grain,  to  amount  larger  than  its  value,  as 
known  to  £  at  time  of  aooeptanoa.  CorbeU 
V.  Clark,  30  R.  763. 

9.  What  is  not.  ~  Order  drawn  payable 
out  of  particular  fund  is  not  bill  of  exchange; 
and  thoug[h  accepted  generally,  suit  cannot 
be  maintained  without  averment  that  fund 
came  into  possession  of  acceptor.  Van  Vac 
ter  V.  Flad,  40  D.  100. 

Request  in  writing  by  A,  directed  to  O, 
requesting  him  to  credit  B  or  bearer  thirty 
dollars,  and  promising  to  pay  that  sum  if 
credit  should  be  given,  is  not  a  negotiable 
note  nor  a  bill  of  exchange.  WooUep  v.  Ber^ 
geant,  14  D.  419. 

Order  drawn  by  A,  directins  B  to  pay  0 
or  bearer  a  certain  sum,  "  and  take  up  A's 
note  for  that  amount,"  is  payable  on  con- 
tingency, and  is  not  a  bill  of  exchange,  even 
Uiough  accepted.  Cook  v.  Batterlee,  16  D. 
432. 

Order  drawn  by  one  agent  of  corporataon 
upon  another  agent  of  same  corporation  is 
not  bill  o!  exchange;  for  as  both  agents  rep- 
resent same  person,  it  lacks  essential  ele- 
ment of  two  parties.  FairckUd  v.  OgdenO' 
burgh  etc  R.  R.  Co.,  69  D.  606. 

Instrument  in  form  of  bill  of  excfaanxe, 
but  not  signed  by  any  drawer,  is  not  bill  of 
exchange,  although  accepted  and  indorasd, 
and  acceptor  and  indorser  are  not  liable  to 
action  thereon  by  holder.  Tern  v.  Tomng, 
71  D.  474. 
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Commiisaiy  voucher  is  not  in  commercial 
•enae  a  Ull  of  exchuige  or  negotiable  instm- 
ment^  and  law  merchant  has  no  application 
to  it.  It  X8»  however,  property,  and  when 
actually  sold,  passes  by  delivery  like  other 
personal  property.  Bat  purchaser  can  ac- 
quire no  greater  right  than  that  of  seller, 
and  when  property  is  stolen,  there  can  be  no 
farther  transfer.  Koch  v.  Branch,  100  D.  324. 

FoUowing  instrument  does  not  constitute 
bill  of  exchange,  nor  im^rt  valuable  consid- 
eration, and  no  promise  is  raised  thereby,  in 
favor  of  payee  against  drawer  from  failure 
of  the  drawee  to  accept  or  pay:  "Linch- 
bnrg,  December  8,  1852.  $1,080.59.  The 
trustee  of  Norvell  and  Averett  will  pay  to 
William  T.  Booker  the  sum  of  one  thousand 
and  eighty  dollars  and  fifty-nine  cents,  with 
interest  from  the  first  of  March,  1850,  out  of 
any  moneys  in  his  hands  belonging  to  me. 
William  B.  Averett."  AvereU  v.  Booker,  76 
D.  2a3. 

8.  What  is  a  jnromiBsory  note.*  — 
Promissory  note  need  not  be  made  payable 
in  mone^;  but  by  statute,  it  may  he  made 
payable  m  money,  merchandise,  or  any  other 
thing.  Pool  V.  AfcCrary,  44  D.  655;  Caples 
▼.  Branham^  64  D.  183. 

Instrument  is  promissory  note,  when  it  is 
for  absolute  and  unconditional  payment  of 
money,  on  day  fixed  on  face  of  it,  although 
there  is  note  or  memorandum  subjoined  to 
foot  of  it,  specifying  that  note  may  be  dis- 
charged by  maker's  releasing  payee  as  in- 
dorser  on  another  note.  Pwl  v.  McOrary, 
44  D.  055. 

Note  made  payable  to  maker  or  order,  and 
by  him  indorsed  to  another,  is  but  ordinary 
promissory  note,  because  until  such  indorse- 
ment it  has  no  validity  as  such  note.  Scull 
▼.  Sdteards,  56  D.  294. 

Instrument  as  follows:  "There  is  a  bal- 
ance due  the  bearer,  four  hundred  and 
seventy -five  dollars,"  if  not  addressed  to 
third  person,  is  regarded  as  acknowledgment 
that  sum  mentioned  is  due  from  maker  to 
bearer,  and  law  implies  promise  by  maker 
to  pay  the  money.  Ilopion  v.  Brunwankely 
76  D.  124. 

Sach  instrument  presents  question  for 
jury  to  determine,  as  to  whether  it  was  in- 
tended to  convey  information  merely,  or  as 
acknowledgment  of  sum  due.     Ih. 

Such  instrument,  if  addressed  to  a  third 
party,  is  regarded  only  as  memorandum  of 
fact,  or  as  conveying  information  of  fact, 
without  legal  significance  until  explained. 
76. 

Promissory  note  must  be  written  promise 
for  payment  of  specific  sum,  or  for  sum  that 
can  be  ascertained  by  computation,  indepen- 
dent of  all  extrinsic  evidence.  Ijowe  v. 
BIm9,  76  D.  742;  Head  v.  McNuUy,  78  D. 
467. 

*  For  a  review  of  the  cases  as  to  what  consti- 
tBteK  a  promUaory  note,  see  note,  16  R.  4iM6. 


Paper  in  form  of  bill  of  exchange^  hut 
showing  on  its  faoe  that  drawer  and  drawee 
are  same  person,  may  be  treated  by  holder 
as  promissory  note;  and  it  seems  that  ho  may 
elect  to  treat  it  aa  bill  of  ezohange,  bat 
probably  drawer  cannot  compel  him  so  to 
treat  it.  Indiana  etc  S.  B,  Co.  ▼.  Zknii,  83 
D.  303. 

Promise  to  pay  certain  ram  of  money  '*  on 
or  before  "  day  named  is  promise  to  pay  on 
day  certain^  and  does  not  render  instmment 
containing  it  not  a  promissory  note.  {Hub' 
bard  V.  Motely,  11  Gray,  170,  disapproved.) 
Mattison  v.  Marka,  18  R.  107. 

An  old,  infirm,  and  diseased  man,  to  pay 
a  woman  for  boarding  nnrsing,  and  oarmg 
for  him,  executed  written  pronuso  to  pa^ 
her  two  thousand  dollar^  ''  one  day  after  his 
death,  out  of  his  estate.  Held,  1.  A  prom- 
issory note;  2.  That  value  of  servioes  was 
conclusively  fixed.  Pries  ▼.  Jonee,  K  R. 
230. 

The  following  (mMrwnente  hme  fteen  hM  to 
he  vaUd  pronmsory  noiea:  Due  bill  in  words, 
*'  Due  K.  and  K.  three  hundred  and  twenty- 
five  dollars,  payable  on  demand.  October 
20,  1821,"  — and  signed.  Kimball  v.  ffui^ 
tington,  26  D.  590.  8.  P.,  McChwen  v.  Wed, 
38  D.  468. 

Note  for  speciflo  sum  payable  in  cotton,  at 
twelve  oents  per  pound,  —  and  it  may  be  de- 
clared on  in  ordinary  form  as  promise  to  pay 
specified  sum  of  money.  BaMn  v.  Sant&re. 
38  D.  431. 

Promise  in  writing  to  pay  roecifio  sam  to 
specified  persons,  "  trustees  of  tiie  A.  Com- 
pany or  their  successors  in  office,  or  order," 
—  it  is  not  uncertain  aa  respects  payees. 
DatfiB  V.  Cfarr,  55  D.  387. 

Order  drawn  hj  president  of  oorooratioo 
upon  treasurer,  directing  him  absolutely  to 
pay  sum  certain  to  third  person,  in  dis- 
charge of  debt  due  from  corporation,  —  and 
it  may  be  sued  on  as  such,  without  averring 
or  proving  that  payee  demanded  payment 
from  treasurer.  FairchXtd  v.  Ogaentibuirgh 
etc,  B,  B,  Co,,  69  D.  606. 

Instrument  by  which  makers  promise  to 
pay  to  order  of  certain  persons,  at  time  and 
place  named,  sum  of  money,  "  with  current 
exchange  on  New  York."  Smith  v.  Kendall 
80  D.  83. 

Instrument  in  following  words,  viz. :  *'  $500. 
Waverly,  December  6,  1861.  On  or  before 
the  20th  of  next  May  I  promise  to  pay  0.  P. 
Christian,  or  his  order,  five  hundred,  for 
value  received  of  him,"  eto.  Corgan  v. 
Frew,  89  D.  286. 

4.  What  is  not. — Instrument  cannot 
be  promissory  note  if  not  payable  absolutely 
and  without  any  contingency  as  to  time  or 
event.     Worden  v.  Dodge,  47  D.  247. 

Nothing  is  promissory  note  in  which  prom- 
ise to  pay  \t  merely  inferential;  hence  instrU' 
ment  in  following  words,  signed  by  cashier 
of  bank,  is  not  promissory  note:  '*  I  hereby 
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oertif y  that  C.  8.  Tarply  has  deposited  in 
thiB  bank,  payable  twelve  months  from  Ist 
May,  1839,  with  five  per  cent  interest  till 
due,  per  annum,  $3691.63,  for  the  nse  of  B. 
Pa^tterson  &  Co.,  and  payable  only  to  their 
order  upon  the  return  of  this  certificate." 
Such  instrument  is  certificate  of  deposit  on 
special  terms;  for  purposes  of  commercial  re- 
sponsibility it  is  not  negotiable,  but  is  merely 
special  agreement  to  pay  deposit  to  any  one 
who  presents  it  and  depositor's  order.  PcU' 
iermm  ▼.  Poindexter,  40  D.  554. 

Instrument  which  is  not  promissory  note 
when  made  cannot  become  such  by  matter 
ev  poai  /aeto.  Kelley  v.  Hemmingwtiy,  56  D. 
474. 

Instrument  payable  in  alternative  to  one 
or  two  persons  is  not  promissory  note,  and 
cannot  be  sued  on  as  such,  though  it  other- 
wise may  have  all  elements  of  good  note. 
Musselman  v.  Oakea,  68  D.  683. 

Writing  in  these  words,  "Due  C.  D.  $17, 
▼alue  received,  A.  B.," — held,  not  to  be  a 
*' promissory  note  not  negotiable,'*  within 
statute  limiting  time  of  suing  on  such  instru- 
ments.    Currier  v.  Lockwood,  16  R.  40. 

The  following  i^tatrumenlt  art  not  deemed 
promisaory  notes:  Instrument  containing 
terms  of  negotiability,  together  with  power 
to  confess  judgment,  and  releasing  all  errors, 
and  waiving  stay  of  execution,  and  riglit  of 
inquisition  on  real  estate.  Overton  r.  Tylers 
45  D.  645. 

Agreement  to  pay  specific  sum  of  money, 
vrith  interest,  payable  one  half  in  two  years 
and  other  half  in  three  years  from  date, 
"  out  of  the  net  proceeds,  after  paying  coats 
and  expenses  of  ore  to  be  raised  and  sold  " 
from  a  certain  ore-bed.  Worden  v.  Dodge, 
47  D.  247. 

Instrument  importing  engagement  to  do 
one  of  two  things  at  option  of  maker,  and 
not  absolutely  and  at  all  events  to  do  either. 
FraSek  v.  Norton,  55  D.  56. 

Promise  to  pay  sum  certain,  *'with  cur- 
rent rate  of  exchange. "  Lowe  v.  Bliaa,  76  D. 
742.     a  P.,  Bead  v.  McNuUy,  78  D.  467. 

Instrument  reading  thus :  *  *  I  promise  Emily 
Caviness  to  give  her  two  thousand  dollara  at 
my  death,  to  take  care  of  her  children  with, 
which  she  claims  of  my  estate.  She  has  been 
in  my  family  nineteen  years,  and  a  faithful 
servant,  and  it  is  my  wUl  to  her  '*;  but  it  is 
a  valid  and  enforceable  contract.  Caviuees  v. 
Buehton,  51  R.  759. 

6.  General  requieitee  of  the  instru- 
ment. —  Requisites  of  promissory  note  are, 
that  it  be  written  engagement  by  one  person 
to  another  to  pay,  absolutely  and  uncondi- 
tionally, specibed  sum  of  money  at  time 
named.     Fralick  v.  Norton,  55  D.  56. 

Date,  none  being  named,  is  computed  from 
delivery  or  issuing  of  note.  Inglish  v.  Brene- 
maa,  41  D.  96. 

Whether  promise  to  pay  is  in  past  or  pres- 
ent tense  in  negotiable  note,  it  will  not  lose 


its  character  as  such,  although  bank  may  be 
deterred  from  discounting  ik  Pertim  ▼• 
Com.,  56  D.  123. 

Note  in  pencil  is  valid  whUa  legible.  Seed 
V.  Boari,  65  D.  127. 

6.  Stating  the  amount.  —  Note  stating 
sum  in  figures  is  valid.  Nugent  v.  Bolamd. 
13  D.  381. 

Order  drawn  for  "37.89,"  without  any 
"$^"  is  not  void,  aa  beins  unintelligible;  bot 
coiut  will  intend  that  figures  are  used  aa 
whole  numbers  and  decimals  to  express  na- 
tional currency  of  United  Statea.  Nortknp 
V.  Sanborn,  54  D.  83. 

Bills  and  notes  should  express  sum  for 
which  the^  are  given  in  body  of  instrument; 
but  omission  of  sum  wiU  not  be  fatal,  or  ren- 
der instrument  invalid,  if  true  amount  can 
be  gathered  from  other  parts  of  writing. 
WilUameon  v.  Smith,  78  D,  478.  Contra, 
HoUen  v.  Davis,  44  R.  688. 

Where  defect  in  statement  of  snm  exists 
in  bill  or  note,  amount  marked  in  mar^ 
may  be  referred  to  for  purpose  of  removing 
any  ambiguity  in  language  used,  or  to  sup- 
ply amount  where  it  is  not  stated  in  body  of 
the  instrument.  WHUamson  v.  Smithy  78  D. 
478;  Corgan  v.  Frew,  89  D.  286. 

If  a  discrepancy  exist  between  amount 
stated  in  body  of  bill  or  note  and  amount 
stated  in  margin,  former  prevails;  because 
latter  is  only  memorandum,  while  words 
used  in  body  of  contract  are  part  of  note. 
WiUiamson  v.  Smith,  78  D.  478. 

Where  currency  in  which  bill  or  note  ia  to 
be  paid  ia  not  mentioned,  law  will  presume 
it  to  be  currency  of  country  where  it  is  to 
be  paid.  But  intention  of  partiea  is  to  be 
interpreted  from  custom  or  usage  of  plaee 
where  bill  or  note  is  made,  if  such  couise 
can  be  adopted.     Ih, 

Note  beginning  <*$409  68  cents,"  and  pro- 
ceeding with  promise  to  pay  "  four  hundred 
and  nine  68-100,  in  currency,"  omitting  woiti 
"dollars,"  will  be  oonstrued  aa  a  promise  to 
pay  such  amount  in  dollars  and  cents.  Petty 
V.  Fleishel,  98  D.  524. 

7.  Beeignating  the  payee.  —  To  en- 
able assignee  to  maintain  suit  in  his  own 
name  against  maker  of  note,  it  is  essential 
that  the  words  "or  order  "or  "bearer,**  or 
equivalent  words,  should  be  inserted.  Nolcrnd 
V.  Binggold,  5  D.  435. 

Bill  of  exchange  need  not  be  payable  to 
order  of  payee.  Wells  v.  Brigham,  52  D. 
750. 

Person  to  whom  bill  or  note  is  made  pay- 
able should  be  specified;  but  this  may  be 
done  without  inserting  his  name.  And  if 
payee  be  so  certainly  described  or  referred 
to  as  to  be  easily  ascertained  by  allegatiooa 
and  proofs,  the  promise  will  be  valid. 
Adams  v.  King,  61  D.  64. 

Written  promise  to  pay  specified  sam  to 
trustees,  to  oe  appointed  by  certain  conven- 
tion, is  valid  note,  and  payable  to  snch  tma- 
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tees  when  appointed.  It  is  not  necessary 
that  payees  be  designated  at  time  promise  is 
made,  u  they  be  ascertained  before  suit  is 
brought.  Camlet  v.  BranharA,  64  D.  183. 
Contra,  see  TiUle  ▼.  Thomas,  64  D.  154. 

Instrument  made  payable  to  "  estate  of 
Benjamin  Thomas,  deceased,"  is  not  promis- 
sory note  for  want  of  certainty  in  designat- 
ine  payee.     TiuU  v.  Thanuu,  64  D.  164. 

Maker  of  note  or  drawer  of  bill  mav 
legally  make  it  payable  to  order  of  himself. 
SmaOey  ▼.  Wight,  69  D.  112. 

Bill  of  exchange  is  not  invalid  as  regular 
and  formal  bill,  because  it  is  payable  to 
drawee.      WUU  v.  WilUama,  28  R.  290. 

8.  Stating  the  consideration.  —  Bill 
•f  exchange  is  good,  although  it  does  not 
•ontain  words  '*for  value  received,"  and  in 
■otion  thereon  no  consideration  need  be 
proven.     Hubble  v.  Fog<Mrtk,  45  D.  775. 

9.  Interpreting  uie  langoaffe,  gen- 
eTally.  —  Words  *'  ten  per  cent  do  not 
nsaa  ten  per  cent  interest  per  annum,  but 
an  meaningless,  and  mnst  be  rejected  as 
sorplusage  m  following  note:  "One  day 
afbr  date,  we  promise  to  pay  Daniel  Furry, 
or  order,  four  hundred  and  fifty-six  and 
75-100  dollars  for  value  received,  ten  per 
oeit."    OriJUh  v.  Furry,  83  D.  186. 

&Dch  words  constitute  a  patent  ambiguity, 
and  cannot  be  explained  by  parol  evidence. 
lb. 

I«te  payable  in  "  current  funds  "  is  re- 
garded as  payable  only  in  such  funds  as  are 
cunent  by  law,  in  absence  of  all  evidence 
shovinff  that  anything  else  is  current  at 
pUuB  of  payment.  Phoenix  Ins,  Co,  v.  Alien, 
83  I.  756. 

W>rds  "  with  exchange  "  in  note  are  un- 
meaiing,  and  may  be  rejected  as  surplusage, 
and  '<herefore  do  not  affect  note  in  any  way. 
Clauer  v.  8t<me,  81  D.  299. 

IC  as  to  time  when  payable.  — 

Note  in  which  words  indicative  of  time  of 
paynent  are  omitted,  as  is  case  where  note 
IS  payible  '*one  after  date,"  is  void  for  uu- 
oertanty,  and  cannot  be  aided  by  parol  evi- 
dence as  to  time  of  payment  mtended. 
Waimrighi  v.  Straw,  40  D.  675.  Contra, 
•ee  Kthols  V.  Frothingham,  71  D.  539. 

Whre  note  payable  on  demand  has  affixed 
loemoandum,  "  One  half  to  be  paid  in  twelve 
month,  the  biAlance  in  twenty -lour  months," 
there  i  not  such  a  repugnance  as  will  in- 
▼alidat  it     Haywood  v.  Perrin,  20  D.  518. 

Not<; payable  "on  demand,  with  interest 
after  iui  months,"  with  words  "on  de- 
mand "erased  by  drawing  lines  through 
them,  i  not  due  until  four  months  from 
date,  ad  such  erased  words,  being  still  legi- 
ble, ma.  be  resorted  to  in  determining  that 
each  Wd  intention  of  parties.  Ho^irt  v. 
Dod'jt,  5  D.  214. 

Note  /ven  to  insurance  company  for  pol- 
icy, auadnade  payable  *'six after  date," 

will    bs  regarded  as  note  payable  in  six 


months  from  date,  where  six  months  is  usual 
time  of  credit  with  such  company,  if  there 
be  nothing  in  note  to  indicate  oifferent  time. 
NichoU  V.  Frothingham,  71  D.  539.  S.  P., 
Boykin  v.  Bank  qf  MobUe,  47  R.  408. 

Promissory  note  was  niade  "  payable  when 
I  sell  my  place  where  I  now  live."  HM, 
that  maker  was  bound  to  sell  his  place  within 
reasonable  time,  and  in  failing  in  that,  not^ 
waa  due.  Crooker  v.  Holmes,  20  R.  687. 
S.  P.,  Leuris  V.  Tipton,  75  D.  498. 

Defendant  executed  note  expressed  to  be 
in  consideration  of  sale  of  patent  right,  and 
promising  to  pay  certain  sum  "  in  six  months, 
or  as  soon  asl  can  with  due  diligence  make 
the  money  out  of  said  patent  right.*'  Held, 
that  note  was  payable  in  six  months.  Palmer 
V.  Hummer,  15  R.  353. 

11.  Memorandum  attached,  when 
part  of  inatroment.* — Memorandum  on 
margin  of  note  made  at  time  of  signing  it 
(which  will  be  presumed  in  absence  of  evi- 
dence to  contrary),  stating  it  to  be  payable 
in  goods  at  certain  date,  is  part  of  contract. 
Fletcher  Y.  Blodgett,  42  D.  487;  Polo  Ufg,  Co. 
V.  Parr,  30  R.  830. 

12.  Direction  to  charge  bill  to  par- 
ticular fund.  —  Direction  at  foot  of  bill  of 
exchange  to  charge  amount  to  particular  ac- 
count does  not  change  character  of  instru- 
ment.    KimhaU  v.  Donald,  64  D.  209. 

Direction  in  bill  to  charge  to  particular 
fund  does  not  sive  holder  interest  in  proj;^ 
erty  out  of  which  fund  arises.  Adams  v. 
Darby,  75  D.  115. 

13.  Domestic  or  inland  bills.  —  Bill  is 
deemed  inland  bill  which  is  dated  within 
state,  all  parties  being  citizens  thereof, 
though  shown  by  parol  to  have  been  drawn 
in  another  state,  and  is  governed  by  law  of 
place  of  its  date.  Strawbridge  v.  Robinson, 
50  D.  420. 

Draft  payable  absolutely  on  demand,  with- 
out conaition  or  contingency,  for  sum  cer- 
tain, payable  by  drawee  generallv  and  not 
out  ol  special  fund,  and  specially  naming 
payee,  drawer,  and  drawee,  is  cash  draft  or 
inland  bill,  though  it  indicates  debt  due 
drawer  as  consideration.  WelU  v.  Brigham, 
52  D.  760. 

Order  possesses  all  requiiiites  of  inland 
bill  when  it  directs  certain  person  to  '*  please 
pay  the  bearer  of  these  lines  two  hundred 
and  thirty-six  dollars,  and  charge  the  same 
to  my  account."  WheaOey  v.  Strobe,  73  D. 
522. 

Instrument  in  following  words:  "  Cincin- 
nati, September  18,  1855.  Thomas  Williams, 
Elsq. :  Please  let  the  bearer  have  fifty  dol- 
lars. I  will  arrange  it  with  you  this  noon. 
Yours,  most  obedient,  S.  R.  Biesenthall,"  — 
is  inland  bill,  and  not  covenant,  and  is  baured 
by  five  years'  limitation.  BiesenthaU  v. 
Williams,  85  D.  629. 

*  8ee  note  Hpon  the  effect  of  such  memorands, 
14  D.  28:^231 
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14.  Foreign  bills. —  Bill  of  exchange 
drawn  in  one  Rtate,  upon  person  or  firm  re- 
aiding  in  any  other  state,  partakes  of  char- 
acter of  foreiga  bill,  and  ousht  so  to  be 
treated.  Mason  ▼.  Douaaiy,  85  D.  368;  Brown 
▼.  Fergu9(m,  24  D.  707;  ChenowUh  t.  Cham- 
lerUm,  43  D.  146. 

2.  Sxeeuihn  and  Delivery, 

15.  Xzecution,  generally.  —  Saretv 
need  not  sign  at  same  time  as  principal. 
Bank  qf  Limettone  v.  Peniek,  15  D.  136. 

Where  surety  signs  after  diBcounting  of 
note^  no  new  <£aconnt  ii  necessary  to  bind 
him.    lb. 

Payor's  signature  affixed  by  nominal  payee 
to  promissory  note  will  bind  payor,  boxen 
▼.  HM9,  18  D.  678. 

It  is  immaterial  npon  what  part  of  note 
name  of  maker  is  written.  Qtiin  v.  Sterne, 
71  D.  204. 

16.  Tilling  blanks,  generally— im- 
plied autbori^.  *  —  Party  signing  his 
name  to  blank  biU  or  note,  either  as  drawer, 
maker,  or  indorser,  and  delivering  it  to  an- 
other, thereby  gives  that  person  authority  to 
fill  it  up  in  any  manner  ne  pleases,  not  in- 
consistent vrith  character  of  such  paper,  and 
is  liable  to  party  taking  it  without  notice. 
Davis  ▼.  Lee,  59  D.  267. 

Party  who  siffns  blank  paper  makes  holder 
his  agents  as  blank  signature  operates  as 
general  letter  of  credit,  which  authorizes 
party  to  whom  it  was  intrusted  to  fill  it  up 
SH  he  chose.    lb. 

Where  loss  occurs  to  holder  of  blank  pa- 
per without  notice,  principle  that  where  one 
of  two  innocent  parties  must  sufifer,  he  who 
has  been  cause  of  loss  must  bear  it^  applies. 
lb. 

Fromise  to  pay  money,  written  by  payee 
over  signature  and  seal  of  maker  in  blank, 
is  void.     Ayres  ▼.  HarmesB,  13  D.  629. 

If  bill  be  executed  with  payee's  name  in 
blan^  for  purpose  of  borrowing  money,  and 
then  insertmg  name  of  lender,  and  money  is 
afterwu^is  borrowed,  and  name  inserted  by 
one  acting  by  authority  of  makers,  bill  is 
Talid.     Stahl  ▼.  Berger,  13  D.  666. 

If  subscribing  witness  to  bill  testifies  that 
at  its  execution  blank  was  left  for  name  of 
the  payee,  and  that  he  supposed  it  was  left 
blank  m  order  that  payee's  name  might  be 
afterwards  inserted,  and  that  he  had  heard 
one  of  defendants  admit  that  the  other  got 
money  on  bill,  this  is  evidence  which  ought 
to  be  submitted  to  the  jury.    lb. 

Note  with  payee's  name  in  blan&  cannot 
be  so  sued  upon  as  promissory  note.  Holder 
must  fill  up  blank  by  inserting  bis  own  name 
aa  payeoi  so  aa  to  show  cause  of  action  in 
^im— If,  or  else  objection  by  demurrer,  or 

*  Notss  executed  In  blank,  see  note,  2  R.  841, 
143. 
Negligence  in  leaving  blank  in  note,  see  note. 


specially  upon  trial,  wiU  be  fataL     Seay  v. 
Bank  qf  Tennessee,  67  D.  579. 

In  action  by  bona  fide  holder  of  promissory 
note  against  <naker,  defendamt  alleged  that 
note  was  forgery,  and  his  evidence  tended  to 
show  that  when  delivered,  it  contained  blanks 
unfilled,  which  had  been  afterward  fraudu- 
lently filled.  Held,  that  it  was  for  jury  to 
determine  whether  instrument  was  delivered 
as  incomplete  paper,  with  blanks  to  be  filled, 
and  that  if  it  was  so  delivered  for  any  pur- 
pose, person  receiving  it  had  implied  au- 
thority to  fill  blanks,  and  maker  would  be 
liable  thereon  to  holder  in  good  faith.  Ab- 
botts, Rose,  16  R.  427. 

17.  Wben  exceeding  authority 
a^oide  tbe  instrument.  —  Where  blani 
note  is  filled  up  by  payee  in  manner  n<t 
contemplated  or  authorised  by  maker,  it  s 
not  binding  upon  him  unless  he  ratifies  i*. 
Bank  qf  Limestone  v.  Penick,  15  D.  136. 

Surety  signing  note  filled  up  in  mannr 
not  authorized  oy  principal,  and  withcst 
being  apprised  of  such  alteration,  is  lot 
bound,  and  in  order  to  charge  him,  pa.'ee 
must  show  that  he  knew  the  fact.     lb. 

Where  note  with  blanks  is  delivered  by 
maker  to  agent,  with  express  authoritx  to 
fill  one  of  the  blanks,  there  is  no  impliedau- 
thority  to  fill  the  others;  filling  them  in  ach 
a  case  is  a  material  and  unauthorised  altra- 
tion.      Toomer  v.  Butland,  29  R.  722. 

Blank  signed  to  be  filled  up  as  note  by 
third  person,  to  whom  it  is  intrusted,  wiU 
render  signer  liable  to  bona  JUU  hoier, 
though  such  third  person  has  violated  onfi- 
dence  reposed  in  him,  by  either  iusetmg 
sum  different  from  that  intended,  o  by 
using  it  for  different  purpose.  Robert  v. 
Adams,  33  D.  291. 

Signinff  as  drawer  or  indorser  a  bill  i  ex- 
change, blank  as  to  sums,  dates,  dra/eea, 
payees,  etc.,  does  not  authorise,  in  aditioa 
to  filling  of  such  blanks,  insertion  of  lanse 
waiving  appraisement  laws,  and  its  insrtion 
renders  instruments  void,  and  they  annot 
be  considered  as  void  merely  as  to  inerted 
clause,  and  valid  in  other  respects.  JoUawd 
r.  Hatch,  IID.  Z6Z.  S.  F.,  Cobum  vWebb, 
26  R.  16. 

Indorsing  or  signing  blank  note  oi  draft, 
and  intrusting  it  to  another  that  h  may 
raise  monev  upon  it,  authorises  bin  to  fill 
any  and  all  blanks  that  are  neceaery  and 
proper  to  make  instrument  perfect  axi  com- 
plete promissory  note  or  bill  of  ejhange, 
but  it  will  not  authorise  insertion  c  clause 
wholly  unnecessaiy  for  this  purpo»  Hoi' 
land  V.  Hatch,  71  D.  363. 

18.  Filling  in  amount.  —  Sisdng  and 
delivering  note  with  blank  to  be  uerwards 
filled  by  amounti  gives  unlimited  athortty 
to  insert  any  sum;  and  in  acttonim  au<^ 
note,  plea  that  blank  was,  without  uthority 
of  maker,  filled  with  larger  amont  than 
was  intended  is  not  sufficient.    Hd  v.  Bank 
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^f  CimmomoeaUh,  30  D.  685;  Herbert  ▼.  Huie, 
34  D.  755. 

Holder  who  haa  advaDced  money  npon 
signed  blank,  in  good  faith  and  without 
knowledge  of  any  fact  which  would  put  him 
upon  inquiry  so  as  to  disclose  that  authority 
to  insert  amount  therein  was  restricted,  may 
fill  in  amount  which  he  has  advanced,  and 
hold  signers  responsible  therefor.  Herbert 
▼.  Hvie,  34  D.  755. 

If  authority  to  fill  up  is  limited  to  certain 
amount,  third  person  taking  with  knowl- 
edge of  limited  authority  may  enforce  note 
to  amount  to  which  it  was  authorized,  but 
not  beyond  that  amount.  Johnton  ▼.  BIom' 
dale,  40  D.  85. 

Where  amount  is  left  blank  in  body  of 
bill  or  note,  holder  may  fill  it  up  with 
amount  stated  in  margin.  WUHanison  r. 
Smith,  1%  D.  478. 

A  signed,  for  accommodation,  note  made 
by  B,  upon  upper  left-hand  comer  of  which 
were  figures  f45,  leaving  amount  in  body 
blank,  but  with  understanding  that  B 
should  fill  it  with  same  amount.  B,  with- 
out his  knowledge,  filled  it  in  for  $450,  and 
added  cipher  to  figures  $45.  HtUl^  that 
A  was  liable  to  bona  fide  holder.  JoJuison 
Hart-ester  Co.  v.  McLean,  46  R.  39. 

19.    or  date.  —  Authority  to  fill  up 

blank  in  date  of  note  delivered  to  payee  is 
not  implied,  but  must  be  express,  and  this 
may  be  proved  either  by  direct  testimony, 
or  inferred  by  jury  from  circumstances  at- 
tending transaction.  Ingliah  v.  Breneman, 
47  D.  735. 

Where  note  is  delivered  with  blank  for 
date,  plaintiff  must  prove  it  was  filled  by 
authoiity  of  makers,  or  it  is  void,  and  he 
cannot  recover.    /6. 

Where  a  note  is  indorsed,  date  having 
been  left  blank,  presumption  is  that  in- 
dorsee is  authorized  to  supply  it.  Heplar  v. 
Ml  Carmel  Savings  Bank,  39  R.  813. 

Presumption  that  blank  in  date  was  filled 
by  person  having  legal  custody  of  it  arises 
where  jury  find  that  blank  in  note  existed 
at  its  delivery.  IngUsh  v.  Breneman,  47  D. 
735. 

Payee  cannot  insert  different  date  from 
true  one,  without  authority  from  all  persons 
who  signed  note,  after  delivery  of  note  to 
him  with  blank  for  date.  lb.  2S.  P.,  MUchell 
▼.  Binggold,  5  D.  433. 

Holder  filling  in  blank  for  date  in  note, 
after  its  delivery  to  him,  by  which  time  of 
payment  is  accelerated,  without  consent  of 
the  maker,  renders  note  void.  Jnglish  v. 
Breneman,  41  D.  96. 

Subsequent  ratification  by  makers  is  equiv- 
alent to  original  authority  for  filling  up  of 
blank  in  date  of  note  delivered  to  payee. 
JttuUsh  ▼.  Breneman,  47  D.  735. 

Maker  of  note  delivered  it  to  payee,  blank 
as  to  date,  with  authority  to  fill  in  dates 
when  goods  for  which  it  was  executed  should 


be  delivered.  Without  delivering  goodf 
payee  filled  in  date,  and  transterrea  note  to 
purchaser  in  good  faith.  Held,  that  Uttet 
could  maintam  action  thereon.  Overtom  ▼• 
MaUhewB,  37  R.  9. 

20.  time  of  payment.  —  Blank  as 

to  time  of  payment  of  note  may  be  filled  up 
by  payee,  in  absence  of  anv  agreement  on 
that  subject.   Wilson  v.  Henderson,  48  D.  716. 

Where  word  "  months  **  is  omitted  in  note, 
so  that  upon  its  face  no  time  of  payment  is 
indicated,  omission  nuy  be  supplied  by 
holder,  and  alteration  so  effected  will  not 
vitiate  note.    Conner  v.  Bouth,  40  D.  59. 

When  such  omission  has  been  supplied  by 
holder,  note  may  be  read  in  evidence  to  jury 
without  further  evidence  that  that  was  word 
intended,  in  support  of  declaration  where 
note  is  declared  upon  aa  one  payable  so  many 
"  months  "  after  date.     lb, 

21.  place  of  payment.  —  Maker 

of  perfect  note,  non-negotiable  because  not 
statmg  bank  as  place  of  payment,  does  not, 
by  leaving  blank  in  body  of  it,  give  implied 
authority  to  pa^ee  to  insert  name  of  bank; 
and  such  insertion,  unauthorized  by  maker, 
will  avoid  note  in  the  hands  of  innocent 

gurchaser.     CronlhUe  v.  Neheiker,  42  R.  127. 
bntra,  OilUumie  v.  Keikif,  13  R.  318. 
Filling  in  blank  with  place  of  payment  in 
note,  consented  to  by  one  joint  maker,  binds 
the  other.     Canon  v.  Grigsby,  56  R.  769. 

22.  NecesBity  of  delivery.  —  Delivery 
of  note  is  essential  to  its  validity.  Foy  v. 
Blackstone,  83  D.  246. 

But  law  will  presume  delivery  unless  some- 
thing appear  to  counteract  such  presumption. 
Wo^ord  V.  Dorunn,  21  D.  573. 

Kote  takes  effect  from  delivery,  and  not 
from  date.     lb.;  Lansing  v.  Oaine,  3  D.  422. 

A  executed  note  payable  to  B  or  order, 
but  did  not  deliver  it.  Subsequently  B 
took  note  from  possession  of  A,  against  his 

f)revious  direction  and  without  his  know- 
edge,  and  put  it  into  circulation.  Held, 
that  A  was  not  liable  thereon  even  to  a  bona 
fide  holder.  Bursonr,  Huntington,  4  R.  497; 
Cline  V.  OtUhrie,  13  R.  357.  Contra,  Kinyon 
V.  WofWord,  10  R.  165. 

Delivery  of  bill  of  exchange  is  essential  to 
create  lien  by  way  of  collateral  security  or 
as  a  pawn.     FolUer  v.  Schroder,  92  D.  621. 

28.  Delivery  in  escrow.  —  Promissory 
notes  may  be  delivered  as  escrows,  to  take 
effect  upon  happening  of  certain  event,  to 
be  proved  by  parol,  but  such  proof  must  not 
go  to  extent  of  varying  terms  of  note  abso- 
lute on  its  face.  Only  such  proof  may  be 
given  by  parol  as  will  go  to  impeach  con- 
sideration, or  show  fraud  in  transaction. 
Foy  V.  Blackstone,  83  D.  246. 

ft  constitutes  delivery  in  escrow  for  one 
person  to  sign  note  as  surety  upon  express 
condition  that  another  person's  signature  is 
also  to  be  obtained,  and  to  deliver  note  to 
maker  for  that  purpose.     Equity  will  en}oin 
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^uit  at  law  upon  such  note,  if  delivered  to 
payee  or  his  agent  without  other  signature, 
if  note  was  not  taken  aa  full  compliance 
with  his  previous  agreement  to  receive  note 
with  two  loretiea.  Perry  v.  Patterson,  42 
D.  424. 

Note  and  mortgage  securing  it  were  placed 
in  hands  of  R.,  to  be  delivered  to  payee 
upon  happening  of  certain  event,  ana  R., 
without  authority,  delivered  them  to  payee 
without  waiting  for  such  event.  Held,  that 
maker  was  not  liable  on  them,  even  to  bona 
fdt  holder  for  value.  Chyoman  v.  Tvjtkevy 
20  R.  1.  But  compare  Oidaifigs  v.  Oiddings, 
.31  R.  682. 

24.  Delivery  to  agent.  —  Where  hus- 
band sells  wife's  personal  property,  and 
takes  in  payment  note  made  by  several 
jointly,  payable  to  her  order,  and  subse- 
quently procures  signature  of  another  maker, 
without  knowledge  or  consent  of  wife,  or 
original  makers,  —  held,  1.  A  material  al- 
teration which  releases  original  makers;  2. 
That  last  signer  is  not  discharged;  3.  That 
husband  was  agent  of  plaintiff  and  deliver- 
ing of  note  to  him  by  makers  was  delivery 
to  plaintiff.     Hamilton  v.  Sooper,  26  R.  161. 

3.  Acceptance  qf  Bills. 

S5.    Necessity     of     acceptance.  — 

Holder  of  bill  payable  several  days  after 
sight,  drawn  in  x^ew  Orleans  on  Liverpool, 
is  not  guilty  of  laches  in  not  forwarding  it 
directly  for  acceptance,  but  sending  it  to 
New  York  for  sale.  Bolton  v.  Hatrod,  13 
D.  306. 

Draft  exceeding  amount  due,  and  not  cor- 
responding to  any  sum  which  will  become 
due,  need  not  be  accepted  by  drawee,  and 
if  not  accepted,  constitutes  no  basis  for 
action  against  him  by  payee.  Oibson  v. 
Cooke,  32  D.  194. 

Acceptance  is  unnecessary  to  chaise 
drawer  of  bill  payable  a  certain  period  after 
date,  but  demand  and  notice  at  maturity  are 
sufficient.  Commercial  Bank  v.  Perry,  43  D. 
16S. 

Bill  of  exchange  cannot,  before  accept- 
ance, operate  as  equitable  assignment  of 
fund  in  hands  of  drawee,  even  though  he 
may  have  expressly  promised  to  apply  any 
balance  in  his  hands  oelonging  to  drawer  in 
payment  of  bilL  Kimball  v.  Donald,  64  D. 
209. 

Even  though  drawee  owes  drawer  more 
than  amount  of  bill,  and  refuses  to  accept  or 
pay  bill,  and  afterward  pays  funds  to  drawer, 
he  is  not  liable  to  payee.  Biish  v.  Foote,  38 
R.  310. 

And  evidence  is  not  admissible  to  show 
that  unaccepted  order  was  in  fact  drawn 
upon  particular  fund.  Jones  v.  Pacific  Wooil 
etc.  Co,,  29  R.  308. 

Want  of  written  acceptance  does  not 
affect  payee's  right  to  money  due  under  order 
on  third  person,  but  only  mode  of  enforcing 


it.  With  acceptance,  he  can  sustain  aetiMi 
upon  the  order;  but  without  it^  he  must  r^ 
cover  upon  original  demand  by  force  of 
assignment.     WheaiUy  v.  Strobe,  73  D.  522L 

26.  Bv  whom  made.  —  No  one  can  ac- 
cept bill  out  person  upon  whom  it  is  drawn, 
except  for  honor.  Heenan  v.  Na^  83  D. 
790. 

Bill  must  be  accepted  by  person  intended 
as  drawee,  or  if  he  refuse  to  accept,  then  by 
third  person  for  honor,  or  where  bill  states 
no  drawee,  then  by  third  person  in  that 
character;  bat  when  accepted  in  either  way, 
party  accepting  only  is  liable  as  acceptor. 
Rice  T.  Ragland,  63  D.  737. 

Draft  binds  acceptor  personallyt  thongh 
addressed  to  and  acceptea  by  him  as  agen^ 
if  it  fails  to  disclose  his  principal  on  its  faosu 
Thus  acceptor  was  held  personally  liable  on 
draft  in  this  form,  viz. :  "  Office  of  the  P.  L.  M. 
Co.,  Hancock,  Mich.,  June  5, 1861,  E.  T.  L., 
Agent.  At  four  months*  sight,  pay  to  the 
order  of  I.  H.  S.  four  hundred  dollars,  and 
charge  the  same  to  the  account  of  this  com- 
pany." Signed,  **L  R.  J.,  A£ent,'*and  ao> 
cepted  by  **  £.  T.  L.,  Agent^'  Slawaon  v. 
Loring,  81  D.  750. 

Drawee  of  bill,  drawn  by  "Kanawha  and 
Ohio  Coal  Company,"  waa  described  aa 
"John  A.  Robinson,  Agt.,"  and  it  was  ac- 
cepted by  him  as  "  John  A.  Robinson,  Agent 
K.  &  0.  C.  Ca"  Held,  that  acceptance  was 
personal  obligation  of  John  A.  Robinson, 
and  that  in  suit  upon  acceptance  by  indorsee 
affainst  him,  parol  evidence  was  not  admis- 
sible, in  absence  of  fraud,  accident,  or  mis- 
take, to  show  that  defendant  intended  to 
bind  drawer  as  his  principal,  and  that  this 
was  known  to  plaintiff  when  it  acquired  the 
paper.  Robinson  v.  Kanawha  Valley  Bank, 
58  R.  829. 

27.  What  amounts  to  an  acceptance. 
—  Acceptance  of  bill  may  be  by  acceptor's 
writing  his  name  across  it.  This  rule  u  not 
modified  nor  supplanted  by  statute  requir- 
ing acceptances  to  be  in  writing  and  signed 
by  acceptor.     Spear  v.  Pratt,  38  D.  GOa 

Unconditional  authority^  to  draw  pre- 
cludes party  who  has  given  it  from  asserting 
that  bills  actually  drawn  in  pursuance 
thereof  are  not  binding  because  not  given 
in  furtherance  of  purpose  for  which  author- 
ity was  intended.  Davideon  v.  Keyes,  38  D. 
209. 

Authority  to  draw  is  sufficiently  definite 
in  its  description  of  bill  to  be  drawn  to 
amount  to  acceptance,  if  it  is  authority  to 
draw  one  draft,  of  certain  amouuti  to  be 
payable  after  certain  day.     lb. 

Acceptance  of  bill  may  be  made  by  letter, 
whether  written  before  or  after  such  bill  is 
drawn,  although  holder  was  not  induced  by 
such  letter  to  take  bill.  Read  v.  Marsh,  41 
D.  253. 

Bill  of  exchange  need  not  be  actually 
shown  when  presented,  in  order  that  partj 
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mm.  whom  it  ia  drmwn  may  Innd  himself  by 
•ooeptanoe.     Filter  t.  Beckwith,  46  D.  174. 

Promise  by  drawee  to  pay  existing  bill 
amounts  in  a,w  to  acceptance,  whether  bill 
was  taken  npon  faith  of  promise  or  not)  and 
promise  to  any  person  interested  in  having 
mil  paid  inures  to  benefit  of  holder.  Joties 
T.  State  Bank,  85  D.  306. 

28.  Wliat  does  not. •-- Words  "I  take 
notice  of  the  above,"  written  and  signed 
upon  unnegotiable  bill  by  drawee,  do  not  of 
themselves  necessarily  import  acceptance  of 
it,  and  parol  evidence  of  refusal  to  accept  by 
drawee,  at  time  of  its  presentation,  is  ad- 
missible.    Cook  T.  Baldwin,  21  R.  517. 

Part  payment  by  drawee  of  bill  is  not 
such  recognition  of  his  obligation  as  will,  as 
matter  of  law,  bind  him  to  pay  remainder. 
lb. 

Where  one,  by  telegram,  authorizes  draft 
to  be  drawn  on  him,  and  it  is  so  drawn,  and 
discounted  on  faith  of  telegram,  but  he  sub- 
sequently countermands  authority  by  tele- 
cram«  he  cannot  be  held  as  acceptor  nor  for 
breach  of  promise  to  accept.  Firti  Nat. 
Bank  ▼.  Clark,  48  R.  114. 
'  29.  Parol  acceptance*  of  bill  ia  suffi- 
eient  to  bind  acceptor,  but  words  from  which 
such  acceptance  ia  to  be  inferred  must  be 
nnequivocaL     WaXker  v.  Lide,  44  D.  252. 

Contract  of  acceptance  ia  not  within  stat- 
ute of  frauds.  It  is  rather  agreement  to  pay 
one's  own  debt  than  debt  of  another.  Fisher 
v.  Btckwith,  46  D.  174;  WeUB  v.  Brigkam, 
62  D.  750;  Mown  v.  Dmsay,  85  D.  368: 
Phdp9  V.  Northrup,  8  R.  681.  Contra,  under 
California  statute  concerning  bills  of  ex- 
change, Wheailey  v.  Strobe^  73  D.  522. 

Aim  the  acceptor  cannot  defend  by  reason 
of  want  of  funds  of  drawer  in  his  hands. 
Harris  v.    Wilson,   33  R    18.     Contra^   see 
WaUtm  ▼.  MandeviUe^  41  R.  123. 

80.  Conditional  acceptance.  —  Holder 
of  bill  who  takes  conditional  acceptance 
when  he  might  have  required  absolute  one 
must  abide  by  terms  of  such  conditional  ac- 
eeptanoe,  and  he  cannot  charge  drawer  until 
such  terms  have  been  violated.  Campbell  v. 
PeUnvfiU^  20  D.  349;  Ford  v.  Angelrodi,  88 
1>  174. 

Where  drawees  of  bill  accepted  same,  to  be 
paid  when  they  had  funds  of  drawers  in  their 
bands,  to  charge  latter,  proof  that  acceptors 
had  received  funds  of  drawers  must  be  made 
as  well  as  that  demand  and  notice  of  non- 
payment had  been  given.  AndrewB  ▼•  Bagga^ 
12  D.  47. 

Acceptance  of  order  to  pay  certain  sum 
oat  of  first  money  belonging  to  drawer,  which 
aooeptor  should  receive  from  certain  fund, 
binds  latter  to  pay  on  reasonable  demand, 
from  time  to  time,  as  money  is  received  by 
him.  And  judgment  against  acceptor  for 
one  breach  of  his  contract,  in  not  paying  a 

*  See  note  on  the  effect  of  parol  acceptance!  44 


part,  ia  no  ber  to  another  action  on  another 
breach,  in  not  paying,  on  demand,  further 
sum  received  by  him  after  commencement  of 
first  action.     Peny  v.  Harrington,  37  D.  08. 

Acceptance  of  order  to  pay  sum  of  money 
"  out  of  the  amount  to  be  advanced  to  me, 
when  the  houMes  I  am  now  erecting  on  your 
land  are  so  far  completed  as  to  have  the 
plastering  done,  accordins  to  our  contract,  *" 
is  conditional,  acceptor's  liability  depending 
upon  contingency  of  work  being  completed 
to  certain  stage,  agreeably  to  contract;  nor 
is  such  liability  made  absolute  by  cancella- 
tion of  contract  by  acceptor  and  assignees  of 
drawer.  It  seems  that  if  acceptor  should 
prohibit  drawer  from  proceeding  with  oon* 
tract,  or  should  collude  with  him  to  put  an 
end  to  it,  holder  of  erder  would  have  special 
action  for  damages  against  acceptor,  and  in 
such  action  burden  of  proof  would  be  en 
plaintiflf  to  show  prevention'  of  completion  of 
contract  to  avoia  order.  NewhaUr,  Clark, 
50  D.  741. 

Acceptance  of  a  bill  is  not  made  oonditional 
by  drawee's  saying  he  cannot  pay  it  until  he 
gets  returns  from  certain  goods,  where  he 
admits  having  accepted  it.  WtU»  v.  Brig- 
ham,  52  D.  750. 

Bill  was  accepted  upon  condition  that 
drawer  should  perform  certain  acts  before  he 
negotiated  it.  He,  however,  negotiated  it 
without  performance  of  such  acts.  Held, 
that  acceptor  and  indorser  were  liable  to 
bona  fide  purchaser  for  value  before  maturity, 
and  without  notice  of  condition  and  its  non- 
performance.    MetriU  v.  Duncan,  19  R.  612. 

81.  When  drawee  liaUe  on  promise 
to  accept.  —  Promise  in  writing  to  accept 
bill  not  yet  in  esse  will  in  law  amount  to  ac* 
ceptance  if  bill  is  taken  on  faith  of  such 
promise  when  drawn.  Kennedy  v.  Oeddea, 
33  D.  289;  SUiinan  v.  Harrison,  82  D.  49. 

Such  promise  to  accept,  to  amount  to  ao- 
ceptaiice  of  bill  when  drawn,  must  describe 
it  in  such  terms  that  the  promise  can  afrply 
to  no  other  biU.  Van  Phul  v.  Sloan,  38  D. 
207. 

But  the  promise  need  not  describe  it  by 
its  date  and  amount  and  name  of  drawee,  as 
that  would  be  generally  impossible;  but 
merely  in  such  mode  that  there  could  be  no 
possible  doubt  as  to  application  of  promise 
to  bill  to  be  drawn,  jvelaon  v.  First  Nat, 
Bank,  95  D.  510. 

Recovery  may  be  had  in  action  founded 
upon  breach  of  promise  to  accept,  though  it 
cannot  be  had  upon  bill  as  accepted  bill  for 
lack  of  certainty  in  promise;  and  rights  of 
parties  are  equally  seonre  and  attainable  in 
former  action.     lb. 

Remedy  at  law  by  action  for  breach  of 
promise  to  accept  bill  is  so  complete  that  bill 
in  equity  will  not  lie  to  enforce  this  liability; 
but  m  this  case,  as  no  objection  was  taken 
to  jurisdiction  in  chancery,  either  in  court 
below  or  on  eppeal,  and  as  case  was  not  one 
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la  whieh  ooort  of  chancery,  for  its  own  pro- 
tection, need  refuse  to  exercise  jurisdiction, 
it  was  considered  upon  its  merits,  and  decree 
of  lower  court  dismissing  bill  for  want  of 
equity  was  reversed,  and  cause  remanded. 
lb. 

Telegram  in  words,  "You  may  draw  on 
me  for  seven  hundred  dollars  "  is  not  accept- 
ance, but  it  is  authority  to  draw  at  sight,  and 
implies  a  promise  to  accept  and  pay.  Frank- 
tin  Bank  V.  Lynch,  36  R.  375. 

Letter  to  broker,  inquiring  price  of  cotton, 
adding,  "if  we  see  a  margin,  will  authorize 
you  to  draw  for  the  cost,"  and  subsequent 
telegram,  on  being  informed  of  price,  "  will 
advance  cost  if  you  buy  strict  good  ordinary 
at  sixteen,'*  constitute  "an  unconditional 
promise  in  writing  to  accept  a  bill  before  it 
IS  drawn,"  and  under  statute  "  amount  to 
actual  acceptance  ";  and  presentment  for  ac- 
ceptance or  payment  is  not  necessary.  Whii' 
den  V.  Merchants'  etc,  Nat,  Bank,  38  R.  1. 

Promise  by  drawees  to  drawers  to  honor 
their  draft  when  presented  is  conclusive  evi- 
dence of  reasonable  ffround  for  belief  by 
drawers  that  their  draft  will  be  paid,  unless 
it  is  mitigated  or  explained.  Orear  ▼.  Mc- 
Donald, 52  D.  703. 

Subsequent  drafts,  for  payment  of  which 
subsequent  consignments  are  made,  do  not 
constitute  fraudulent  interception  of  funds 
originally  in  hands  of  drawee,  against  which 
original  draft  was  drawn.     Ih, 

Where  drawee  of  bill  which  had  been 
protested  for  non-acceptance  and  returned 
promised  indorsee  who  presented  it  that,  if 
he  would  obtain  bill,  he,  drawee,  would  pay 
it,  such  promise  was  held  binding.  QrcuU  v. 
Shaw,  8  D.  142. 

89.  Wlien  not  so  liable.  —  Verbal 
promise  that  bill  will  be  accepted  when 
drawn,  made  to  drawee  in  bill,  will  not 
amount  to  acceptance.  Kennedy  t.  Oeddes, 
33  D.  289. 

Promise  to  accept,  to  bind  drawee,  must 
contemplate  oertam  speciiio  bills,  either 
drawn  or  to  be  drawn;  and  general  authority 
to  draw  to  certain  amount,  without  further 
description  by  which  bills  drawn  may  be 
identified,  wiU  not  enable  purchaser  of  bills 
to  charge  drawee  upon  implied  acceptance  or 
promise  to  accept,  althoush  purchaser  took 
bills  upon  faith  of  drawee  s  letter  extending 
to  drawer  limited  credit  to  be  made  available 
upon  certain  conditions.  Carrjllton  Bank  v. 
Tayleur,  35  D.  219.  &  P.,  Van  Phul  v, 
Sloan,  38  D.  207. 

If  one  promises  by  telegraph  to  accept 
draft  for  specified  sum,  and  draft  being  after- 
ward drawn  for  larger  sum,  he  refuses  to  ao- 
oept,  he  is  not  liable  on  draft  to  any  extent, 
nor  for  breach  of  agreement  to  aooept. 
Brinkman  v.  HwUer,  39  R.  492. 

BL  consigned  twelve  bales  of  cotton  to  de- 
fendant, commission  merchant,  and  drew 
draft  on  him,  which  contained  memorandum 


at  foot  thereof  that  it  was  drawn  "  againsf 
twelve  bales  of  cotton,"  procured  plaintiffs 
to  discount  it,  and  notified  defendant  of  con- 
signment and  draft.  Defendant  refused  to 
accept  draft,  and  informed  H.  by  letter  that 
he  did  so  because  he  had  not  received  bill  of 
ladinff  of  the  cotton,  but  that  he  would  ac- 
cept draft  on  receipt  of  the  bill.  Two  days 
later  he  received  bill,  and  afterward  plaintilf, 
who  had  seen  his  letter  to  fl.,  presented  bill 
for  acceptance,  which  was  again  refused. 
Upon  subsequent  receipt  of  cotton,  defend- 
ant sold  it  and  credited  proceeds  to  U.,  who 
was  his  debtor  to  a  large  amount.  Ntid, 
that  plaintiff  could  not  maintain  action 
against  defendant,  either  upon  his  promise  to 
accept  draft,  or  for  proceeds  of  the  cotton. 
Excftange  Bank  v.  Bice,  9  R.  1. 

88.  xiffect  of  acceptance,  generally. 
—  Acceptance  of  bill  of  exchange,  in  writ- 
ing, is  absolute  contract  to  pay,  and  parol 
evidence  is  not  admissible  to  show  that  the 
acceptance  was  upon  condition.  Heaverki  v. 
Donneti,  45  D.  802. 

Contract  of  acceptor  is  that  be  will  pay 
bill  upon  due  presentment  thereof  at  ma- 
turity.    Parke  v.  Ingram^  56  D.  153. 

He  engages  to  psy  bill  according  to  tenor 
and  effect  at  maturity,  and  not  berore.  And 
bill  is  "  paid  "  only  when  it  is  done  in  due 
course,  and  with  intention  to  satisfy  and  dia- 
charse  it.    Swope  v.  Rose,  80  D.  567. 

si,  as  an  admiasion  of  gennine- 

ness.  —  Acceptance  of  bill  admits  genuine- 
ness of  drawer's  signature,  and  acceptor  who 
has  paid  bona  fidt  holder  of  forged  draft  or 
bill,  having  no  notice  of  foivery,  cannot  re- 
cover money  paid^  although  ^rgery  is  proved 
by  most  conclusive  evidence.  McKUroy  v. 
Southern  Bank,  74  D.  438;  SUmt  v.  Benoiet, 
90  D.  46(5. 

Acceptor  may  prove  forgery  of  bill,  and 
recover  money  paid  through  error,  where 
loss  has  already  attached  before  foi^jod  bill 
was  either  accepted  or  paid,  and  acceptor 
gave  immediate  notice  to  holder  and  indoner 
after  ascertaining  fact  of  forgery.  McKleroy 
V.  Sowihem  Bank,  74  D.  438. 

Acceptance  of  bill  is  not  admission  of 
payee'a  signature;  and  if  sued  upon  accept- 
ance, acceptor  has  right  to  insist  upon  proof 
of  payee's  signature.  MeCaU  v.  Cormug,  48 
D.  454. 

Money  paid  on  draft  where  drawer's  and 
payee's  names  were  forced  may  be  recovered 
back  by  drawee  from  indorsee  to  whom  it 
was  paid,  on  his  indorsement  and  presenta- 
tion of  it  for  payment,  there  having  been  no 
delay  in  discovering  and  giving  notice  ol 
fraud,  and  demanding  return  of  the  money. 
lb. 

85.  as  evidence  of  fands  in  ao> 

ceptor's  hands.  —  Acceptance  of  bill  by 
drawee  is  presumptive  evidence  that  latter 
has  effects  of  drawer  in  his  hands.  KMndaA 
▼.  Qahna^  32  D.  14L 
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Which  presumption  drawee  must  over- 
eome  in  order  to  recover  from  drawer  after 
paying  bilL     lb. 

This  oiay  be  done  by  showing  that  bill  was 
accepted  and  paid  for  drawer's  accommoda- 
tion.     Ormh  ▼.  Beed,  34  D.  267. 

86.  Bffect  of  acceptance  as  between 
drawer  and  acceptor.  —  Drawing  bill  is 
not  fraudulent  when  drawers  have  right  to 
expect  that  their  bill  will  be  honored  at  ma- 
turity.    Orear  ▼.  McDonald,  52  D.  703. 

Orounds  for  reasonable  expectation  that 
bill  will  be  honored  are  such  as  would  induce 
merchant  of  common  prudence  and  ordinary 
regard  for  his  conunercial  credit  to  draw  like 
biU.    /& 

Drawee  cannot  maintain  action  on  draft 
until  he  has  paid  it  or  done  some  act  equiva- 
lent to  payment,  whether  he  be  accommoda- 
tion acceptor  or  not;  and  there  is  nothing  in 
fact  that  plaintiflTs  charged  draft  to  defend- 
ant as  soon  as  accepted  that  can  change  de- 
fendant's liabilities.  Park$  v.  Ingram^  65  D. 
153. 

Drawees  are  bound  by  notice  that  agent 
acting  under  power  of  attorney  has  no  au- 
thority to  draw  bill,  when  principal  has  no 
funds  in  their  hands  at  time,  and  has  no 
other  reason  to  suppose  it  would  be  accepted. 
Sttdnback  t.  Bead,  62  D.  648. 

Power  to  draw  bill  does  not  imply  author- 
i^  to  contract  to  indemnify  acceptor  against 
his  acceptance,     lb. 

Acceptors  of  bill  drawn  for  his  own  benefit 
by  agent,  acting  under  power  of  attorney  to 
draw  biUs,  cannot  recover  of  principal  if 
they  have  means  of  knowing  that  it  is  so 
drawn.     lb. 

Drawee  of  bill  may  accept  or  pay  it  under 
protest,  for  honor  of  drawer  or  indorser,  but 
if  he  discounts  it  before  maturity,  he  occu- 
pies the  poeition  of  indorsee  for  value,  as 
against  all  prior  parties.  Swope  t.  Boas,  80 
D.  567.* 

Acceptance  of  negotiable  paper  is  prima 
/ade  evidence  of  payment  of  account  for 
which  it  is  given.  Paine  v.  Dtmnel,  87  D. 
533. 

87.  Gonoideration  for  acceptance.  — 
Acceptor  of  draft  or  bill  cannot  require 
proof  of  consideration  between  drawer  and 
payee.     WelU  v.  Brigham^  52  D.  760. 

Acceptance  binds  acceptor  in  favor  of  in- 
dorsee for  value,  notwithstanding  that  con- 
sideration upon  which  he  accepted  was  an 
executory  contract  which  was  not  performed, 
and  that  indorsee  took  with  notice  of  nature 
of  consideration,  though  not  of  breach. 
J>avi9  V.  MeOready,  72  D.  461. 

88.  Iiiability  of  acceptor  to  holder. 
—  Acceptor  of  draft  is  regarded  in  same 
light  as  maker  of  promissory  note,  and  is 
primarily  liable  thereon.    Kuj^er  v.  Bank  qf 
OaXema,  86  D.  309. 

*  Aeotptance  (or  konor,  see  nole*  92  D.  9J^-W^ 


Holder  of  bill  who  has  received  of  drawer 
new  bill  for  part  of  amount,  and  has  given 
time  to  drawer  to  pay  balance,  does  not 
thereby  release  acceptor,  though  latter  ac- 
cepted bill  merely  for  accommodation  of 
drawer,  of  which  fact  holder  was  informed. 
WhiU  V.  Honkhs,  37  D.  542. 

Formal  release  of  drawer  by  holder  is  no 
release  of  acceptor,  unless  such  discharge  of 
holder  was  made  in  consideration  of  pay- 
ment, or  other  satisfaction  by  which  bill 
was  to  all  intents  and  purposes  paid.    lb. 

Contract  of  acceptance  between  accepter 
and  payee  cannot  be  abroffated  by  acceptor 
paying  drawer  of  bill  aU  he  owed  him. 
Fisher  v.  Beckwith,  46  D.  174. 
^  Bona  fide  holder  of  bill  payable  to  ficti- 
tious persons,  ignorant  of  facts,  may  re- 
cover against  acceptor  who  knew  that  payee 
was  fictitious  person;  but  an  acceptance, 
without  knowledge  by  acceptor  of  fictitioui 
character  of  bill,  would  give  no  remedy,  and 
be  completely  void.  McCaU  v.  Coming,  48 
D.  454. 

Bills  are  not  accommodation  paper,  and 
.acceptor  is  primarily  liable,  when  drawer 
has  open  account  with  acceptor  at  time,  for 
goods  oonsiffned  to  latter  to  be  sold  on  com- 
mission, and  bills  were  drawn  and  accepted 
with  understanding  that  they  were  to  be 
paid  by  acceptor,  and  amount  entered  into 
general  account;  nor  is  legal  character  of 
bills  affected  by  any  alteration  of  balance  of 
account,  nor  by  fact  afterwards  ascertained 
that  at  time  of  acceptance  drawer  was  in- 
debted to  acceptor.  FarmerM*  etc.  Bank  v. 
Baihhone,  58  D.  200. 

Release  of  drawer  will  not  discharge  ac- 
ceptor where  bill  is  not  accommodation 
paper,  but  is  drawn  and  accepted  against 
drawer's  account  for  goods  consigned  to  ac- 
ceptor; acceptor  is  party  primarily  liable, 
and  drawer  is  considered  only  as  hi^  surety 
or  guarantor.     Ih, 

Indorsee  of  bill  has  right  to  hold  parties 
liable  according  to  their  relative  positions 
thereon,  and  to  regard  acceptor  as  principal 
debtor,  and  liability  of  drawer  as  collatend, 
where  he  takes  bill  for  value,  and  before 
maturity,  in  ignorance  that  it  was  given  for 
accommodation;  and  this  right  is  unaffected 
by  any  subsequently  acquired  knowledge 
that  bill  was  so  given.     lb. 

Release  of  drawer  will  not  discharge  ac- 
ceptor at  law  or  in  equity,  where  bill  was 
taken  for  value,  and  before  maturity,  with- 
out notice  that  it  was  given  for  accommo- 
dation, although  notice  be  subsequently 
acquired  that  it  wa«  so  given.     lb, 

s9.  Accommodation  acceptance.  — 
If  payee  of  bill,  accepted  for  drawer's  ac* 
commodation,  give  time  to  drawer  without 
acceptor's  knowledge,  latter  is  not  thereby 
discharged,  though  payee  knows  all  the 
facts.     Lambert  v.  Sandfford,  18  D.  149. 

Acceptance  of  bills  drawn  and  purchased 
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opon  faith  of  acceptor's  letter  of  credit, 
promising  to  honor  billa  of  drawer  to  certain 
arooant,  will  bind  person  so  accepting,  in 
character  of  absolute  acceptor,  and  not  as 
guarantor  merely,  although  drawn  with 
knowledge  of  purchaser  for  accommodation 
of  drawer.  Bank  qf  lUinou  ▼.  Sho,  36  D. 
223. 

If  person  take  up  bill  for  honor  of  drawer, 
he  has  no  right  of  action  against  acceptor,  if 
he  accepted  it  for  accommmlation  of  <urawer. 
McDaweU  ▼.  Cook,  45  D.  289. 

Acceptor  is  principal  debtor,  although 
his  acceptance  was  for  accommodation  of 
drawer.    Diverty  ▼.  ifoor,  74  D.  157. 

Accommodation  acceptor  is  not  discharged 
by  failure  of  holder  to  bring  suit  against 
drawer  on  request  of  acceptor,     lb. 

Accommodation  acceptor  does  not  become 
creditor  of  drawer  until  he  has  actually  paid 
bill.     Hendenon  ▼.  TharrUon,  75  D.  70. 

It  is  no  defense  to  suit  against  acceptor  of 
draft  which  has  been  discounted,  ana  upon 
which  money  has  been  advanced  by  plain- 
tiff^ that  drsit  was  accepted  for  accommoda- 
tion of  drawer.    Davis  v.  Randall,  15  R.  146. 

40.  Acceptance  of  billa  fraudulently 
altered.  —  Acceptance  of  bill  previously 
fraudulently  altered  by  maker,  after  he  had 
obtained  accommodation  indorsement  to  bill 
in  its  original  shape,  cannot  be  avoided  by 
proof  that  holder,  who  was  cognizant  of 
alteration  when  he  received  bill,  but  who 
had  paid  valuable  consideration,  had  not 
disclosed  alteration  to  drawee  at  time  of  pre- 
sentment.    Ward  T.  Allen,  35  D.  :)87. 

Dracwees  of  bill  are  only  held  to  knowledge 
of  signature  of  their  correspondent,  whSe 
holder  of  bill  is  held  to  knowledge  of  every 
other  faot  in  respect  to  it.  Accordingly, 
where  holder  of  bill,  amount  in  which  had 
been  altered  from  $27  to  $2,750,  presented  it 
to  drawee,  by  whom  it  was  paid,  —  held,  that 
drawee  was  entitled  to  recover  back  amount 
paid  on  discovering. mistake.  While  v.  CoU" 
tinenUil  NaL  Bank,  21  K  612. 

Bill  was  presented  and  paid  August  17th. 
By  delay  in  examining  advices  of  drawee, 
alteration  was  not  discovered  until  October 
6th.     Held,  not  to  bar  recovery.     lb, 

41.  Befusal  to  accept.  —  Where  pre- 
sentment of  bill  is  made  before  maturity, 
and^acceptance  is  refused,  it  is  duty  of  holder 
to  at  once  have  bill  protested  and  to  notify 
parties  interested.  Cannichael  v.  Bank  qf 
Pennsylvania,  36  D.  408. 

Where  bill  of  lading  accompanies  bill  of 
exchange,  holder  cannot  require  acceptance, 
unless  he  surrenders  bill  of  lading  to  drawee; 
and  whers^  on  account  of  refusal  to  do  so, 
acceptance  is  refused,  he  cannot  protest  bill 
for  non-aoeeptanoe,  aod  charge  drawer  and 
indorser.     Uan^ear  v.  Blossman,  45  D.  76. 

Drawee  is  not  ezonsed  from  accepting  and 
paying  bill  in  aooordance  with  his  agreement 
beoMise  of  noii-perforauuioe  of  agreemeat  by 


drawer,  made  at  same  time,  that  net  pro- 
ceeds of  certain  property  traosferred  te 
drawee  shall  amount  to  certain  sum.  Jones 
V.  StaU  BnrUk,  85  D.  306. 

Bill  showing  upon  its  face  that  it  was  in- 
tended to  be  negotiated,  and  which  was 
afterwards  negotiated  to  plaintiff,  and  whicl 
upon  presentment  was  refused  acoeptancc, 
is  not  equitable  assignment  of  fund  upnu 
which  it  was  drawn,  although  drawee  hail 
promised  to  pay  any  balance  that  might  be 
in  his  hands.    Ford  t.  Angelrodi,  88  1>.  174. 

4.  Consideration. 

42.  Bight  to  inquire  into  the  con- 
sideration. —  Consideration  of  negotiable 
note  can  be  impeached  iu  hands  of  bona  Jds 
indorsee,  only  by  showing  that  note  was  in- 
dorsed after  it  becauie  due,  or  that  indorses 
had  notice  of  want  of  consideration  at  time 
it  was  transferred  to  him,  or  that  there  was 
fraud  in  obtaining  making  of  note.  Jfu(/ord 
V.  Shepard,  33  D.  432. 

Want  of  consideration  for  indorsement 
may  be  shown  between  immediate  parties  te 
contract.     Larrabee  v.  FairbanL.^  41  D.  389. 

In  action  on  note  given  for  interest  in 
patent  right,  evidence  of  worthlessn^ss  of 
patent  is  inadmissible  under  general  issue. 
MUUr  V.  Finky,  12  R  306. 

In  suit  by  payee  against  aoceptor,  former 
is  in  position  of  bona  fde  indorser,  and  con- 
sideration cannot  be  uquired  into.  Lajlim 
eic.  Powder  Co.  v.  Sinshamer,  30  R.  472. 

Statement  in  note  that  it  is  given  for  lent 
money  is  not  conclusive.  Miller  v.  McKemae, 
47  R.85. 

43.  What  is  a  sufficient  considera- 
tion. —  Note  whose  consideration  la  parol 
contract  to  convey  lauds  is  valid,  aod  payee 
can  recover  on  same,  unless  maker  avers  and 
proves  that  payee  is  in  fault.  McChwem  v. 
West,  38  D.  468. 

Consideration  of  note  is  sufficient  if  il 
ffives  to  landlord  new  security  and  subjects 
leasee  to  new  liability.  Jndie  ▼•  Fiske,  42 
D.  380. 

Giving  time  for  payment  of  judgment  is 
good  consideration  for  note  given  by  judg- 
ment debtor  to  plaintiff's  attorney  for  his 
fees.     Brainard  ▼.  Harris,  45  D.  525. 

Bond  or  covenant  constitotes  good  and 
valuable  consideration  for  note  given  on  sale 
of  land,  and  want  or  failure  of  title  is  no  de- 
fense to  action  on  note.  Long  v.  Allen,  50 
D.  281. 

Note  given  for  purchase  price  reste  upon 
sufficient  consideration  while  purchaser  re- 
mains in  undisturbed  possession  of  property 
sold,  although  title  is  not  in  seller  at  time, 
and  he  has  warranted  title  to  be  good  in  pur- 
chaser, free  from  all  legal  ckdma.  Morrison 
V.  Bdyar,  67  D.  236. 

Note  is  valid  as  founded  on  sufficient  con- 
sideration, where,  for  loan  of  fifteen  huudred 
dolUn  in  gdd  ooin,  audt  st  time  when  thai 
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amount  of  gold  would  be  worth  two  thousand 
five  hundred  dollars  in  paper  currency,  note 
was  executed  for  two  thousand  five  hundred 
dollars,  without  specifying  in  what  kind  of 
money  it  was  payable.  (S)x  y.  Smith,  90  D. 
476. 

Note  for  certain  sum  executed  by  person 
in  favor  of  his  employee,  payable  at  maker's 
death,  although  said  sum  l>e  not  legally  due, 
will  not  be  deemed  a  donation  in  oisguise,  if 
it  appears  that  note  has  for  its  consideration 
natural  obligation  in  Smvor  of  employee, 
arising  out  of  his  lozig  services  to  maker. 
Barthe  t.  LaertMX,  29  R.  330. 

Note  in  consideration  of  future  services 
becomes  valid  on  rendering  of  services,  al- 
though there  was  no  agreement  at  time  of 
signing  to  render  such  services,  and  although 
amount  is  much  greater  than  value  of  ser- 
riees.     MUler  v.  McKeraie,  47  R.  85. 

The  foUomng  eonnderaiiom  have  been  hekl 
wtiikl  and  tuffidetU:  Discharge  of  bastardy 
proceedings  instituted  by  mother  against 
lather,  the  maker  of  the  note.  Haven  v. 
Hohb$,  18  D.  678.  S.  P.,  Bay§  v.  MeFarlan, 
79  D.  317;  Hook  v.  Pratt,  34  R.  539. 

Promise  of  forbearance  to  sue  third  per- 
son  for  oertain  time.  Jenniaon  ▼•  Stajford, 
48  D.  594. 

Pre-existing  debt.  Dkoon  ▼.  Dixon,  76  D. 
128. 

Condition  that  payee  abstain  for  certain 
time  from  use  of  intoxicating  liquors.  Lm- 
deU  V.  B6he»,  21  R.  396. 

Sale  of  good- will  of  business,  — although 
business  subsequently  proves  unsuccesafuL 
amoek  V.  Pkrwn,  34  &  269. 

Note  executed  in  consideration  of  father's 
naming  child  after  promisor,  and  in  pursu- 
ance of  promisor's  agreement  that  if  child 
were  so  named  he  would  provide  for  its  edu- 
cation and  support)  is  on  valid  consideration. 
Wolfwd  V.  Powers,  44  R.  16. 

44.  What  is  insufflcient.  — Note  made 
to  equalize  distribution  of  estate  of  prom- 
isor, without  other  consideration,  is  nudum 
paeimn,  and  cannot  be  enforced.  Parish  v. 
Stone,  25  D.  378. 

It  is  no  sufficient  consideration  to  support 
promise  of  surviving  widow  of  pauper,  in 
promissory  note  given  by  her  shortly  after 
DOT  husband's  death,  to  one  of  his  creditors, 
thftt  eooh  demand  should  be  discharged 
against  estate  of  her  husband  by  virtue  of 
her  undertaking  to  pay  it.  Ferrell  v.  Scott, 
42  D.  371. 

Consideration  of  love  and  affection  is  in- 
sufficient to  support  a  note.  HoUey  t.  A  dams, 
42  D.  506. 

Amount  of  judgment  recovered  ui>on  note, 
payable  in  gold,  was  paid  in  full  in  legal- 
tender  notes,  and  maker  executed  to  holder 
another  note  for  one  half  difference  between 
value  of  legal-tender  notes  and  gold.  Held, 
tktat  latter  note  was  without  consideration. 
Twrmr  ▼.  Tmmg.  89  D»  508b 


Note  given  to  secure  faithful  performance 
of  contract  which  payee  in  uote  is  already 
bound  to  execute  is  void  for  want  of  consid- 
eration.    Kenigaherger  v.  Wingate,  98  D.  512. 

Confederate  treaiiury  notes  are  not  good 
consideration  for  note  made  between  resi- 
dents of  South  during  civil  war.  Hale  v. 
Huston,  4  R.  124;  Lawson  v.  MiUer,  4  R. 
147. 

As  between  parties,  note  executed  on  ac- 
count of  demand  previously  voluntarily  re- 
leased under  seal,  in  consideration  of  part 
payment,  is  not  enforceable.  Ingersoll  v. 
MarUn,  42  R.  322. 

45.  Total  or  partial  failure  of  con- 
sideration. —  Total  failure  of  consideration 
is  ffood  defense  to  action  on  promissory  uote, 
and  partial  failure  will  be  a  idwered  pro 
tanto,  if  amount  of  such  deduciion  is  to  be 
ascertained  by  mere  computatiuu.  Drew  v, 
Towle,  69  D.  3S0;  Peterson  v.  Joimson,  94  D. 
681. 

Otherwise  where  such  amount  depends 
upon  ascertainment  of  unliquidated  dam- 
ages.    Riddle  v.  Oage,  76  D.  151. 

It  is  no  defense  to  action  on  note,  that 
article  for  which  it  was  given  proved  to  be 
worthless,  where  there  is  no  fraud  or  failure 
of  title,  and  no  express  warranty.  Rted  v. 
Prentiss,  8  D.  50;  Townsend  v.  Water  Com,, 
14  R.  109. 

So  where  consideration  of  note  is  license 
to  use  and  vend  invention  regularly  patent- 
ed, unprofitableness  of  invention  does  not 
vitiate  note.     JVcuA  v.  LtUl,  3  R.  435. 

To  show  partial  f&ilure  of  consideration  as 
defense,  parol  evidence  of  what  took  pli^ce 
at  time  note  was  made  is  admissible.  Thus, 
where  debtor,  having  been  garnished  for 
amount  of  debt,  notwithstanding,  executed 
to  his  creditor  note  for  wliole  amount  of  his 
claim,  and  thereafter  paid  judgment  ob- 
tained against  him  in  garnishment  proceed- 
ing,—  held,  that  evidence  should  be  admitted, 
for  purpose  of  showing  partial  failure  in  con- 
sideration of  note,  of  an  oral  agreement 
entered  into  at  time  of  its  execution,  to 
effect  that  if  judgment  should  be  recovered 
against  debtor  in  such  garnishment  proceed- 
ing, amount  thereof  should  be  deducted 
from  amount  of  note.  Peterson  v.  Johnson^ 
94  D.  581. 

Failure  in  whole  or  in  part  of  oonsidera* 
tion  for  promissory  note,  after  bona  fide 
assignment  before  maturity,  is  not  available 
as  defense  in  action  by  assignee  against 
maker,  though  assignee  had,  at  time  of  as- 
signment, full  knowledge  of  consideration 
for  which  note  was  given.  SpUvallo  v.  Pal- 
ten,  99  D.  358. 

Where  seventeen  articles  were  sold  for 
certain  sum,  and  five  of  them,  that  went  to 
make  up  consideration  for  note  in  suit,  were 
sold  to  satisfy  an  attachment  existing  at 
time  of  sale  and  when  note  was  given,  —  lield, 
thai  to  this  extent  consideration  had  failed^ 
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that  MB  no  specific  value  had  been  fixed  to 
articleB  at  time  of  purchase,  value  of  five 
sold  was  matter  unliquidated,  and  recovery 
could  be  had  for  full  amount  of  note.  Bid' 
dU  V.  Oa^  75  D.  15L 

In  action  by  indorsee  before  maturity,  on 
note  given  for  goods  sold,  defendant  ottered 
to  show  that  at  time  of  its  execution,  parties, 
not  knowing  exact  quantity  of  goods,  agreed 
that  if  they  fell  short  of  estimated  quantitv, 
corresponding  deduction  should  be  made 
from  note;  and  that  goods  did  fall  short  of 
estimated  quantity,  and  that  plaintiff  had 
notice  of  these  facts  before  indorsement. 
Htldt  admissible.  Braiy  v.  Henrys  60  R. 
543. 

40.  OonBideration  of  accommodation 
paper.  —  Maker  of  accommodation  note  is 
liable  to  holder,  latter  knowing  when  it  was 
made  that  it  was  for  indorser's  accommoda- 
tion, and  giving  time  to  indorser  does  not 
discharge  maker.  Tate»  v.  Donaldton^  61 
D.  283. 

There  is  no  difference  between  accommoda- 
tion notes  and  those  negotiable  for  value. 
Court  will  look  to  relation  that  parties  bear 
to  each  other  on  instrument  itself,  and  de- 
termine their  liabililiej  accordingly.     /6. 

Omu  proband*  is  cast  upon  defendant  to 
prove  want  of  consideration  in  action  by 
mdorsee  upon  accommodation  acceptance. 
ElUeoU  T.  MarUn,  61  D.  327. 

XL  "Parties. 

47.  General  nature  of  drawer's  lia- 
bility. —  Agreement  by  holder  of  drafts  to 
discharge  acceptor  discharges  drawer,  if 
drafts  are  based  upon  funds  in  hands  of 
drawees,  because  liability  of  drawees  being 
antecedent  to  that  of  drawers,  contract  of 
discharge  is  prejudicial  to  interests  of  draw- 
ers; but  if  drawers  Assent  to  discharge  they 
cannot  successfully  plead  it  in  action  by 
holders.    Park$  v.  Ingram,  55  D.  15.3. 

Nor  can  they  when  there  are  no  funds  of 
drawer  in  acceptor's  hands.  Sargent  v.  Ay- 
pieion,  4  D.  90. 

Discharge  of  accommodation  acceptor  by 
holder  does  not  discharge  drawer,  as  on  such 
paper  drawers  are  principals  and  acceptors 
sureties,  and  discharge  of  party  to  bill  does 
not  affect  liability  of  those  whose  position  is 
antecedent  to  party  discharged.  Fark»  v. 
Ingram,  55  D.  153. 

Where  drawee  is  mere  acoommodation  ac- 
ceptor, and  draft  is  drawn  to  facilitate  busi- 
ness transactions  of  drawer,  drawer  stands 
in  position  of  maker,  and  drawee  in  that  of 
surety.    lb. 

Drawer  of  bill  must  pay  it  if  drawee  does 
not,  where  his  liability  has  been  properly 
fixed,  and  no  written  promise  on  his  part  is 
necessary  as  in  esse  of  a  guaranty.  Kup/er 
V.  Bank  qfGaUna,  85  D.  309. 

Parol  evidence  of  a:;i>eement  between 
payee  aad  drawer  that  di^wer  was  not  to  be 


liable  is  inadmissible.  Cttmmingi  ▼.  £01^ 
58  Rw  796. 

48. of  maker's  liability.  —  Where 

note  is  drawn  and  indorsed  for  acoommoda- 
tion of  indorser,  who  gives  bond  of  indemtnty 
to  maker,  latter  will  not  be  discliargeJ  by 
giving  of  time  to  indorser  by  holder  after 
maturity,  although  he  knows  that  note  wa^i 
for  indorser's  accommodation.  Bank  qfSloHt- 
gomeryy,  Walker,  11  D.  709. 

Releasing  indorser  does  not  discharge 
prinoipaL  Commercial  Bank  t.  Cuntdnghain^ 
35  D.  322. 

Maker  of  note,  who  on  new  consideration, 
and  with  full  knowledge  of  circumstances 
under  which  it  had  been  given,  promises  to 
pay  same,  cannot  defeat  action  thereon, 
because  it  had  been  originally  obtained 
without  consideration,  and  throng  false 
and  fraudulent  representations.  RuueU  ▼. 
Abbott,  40  D.  169. 

Such  promise,  even  if  made  after  action 
on  note  has  been  commenced,  relates  back  to 
time  of  execution  of  note,  and  is  sufficient 
to  sustain  action.     lb. 

Maker  of  note  surrendered  to  be  can- 
celed before  maturity  is  restored  to  his 
original  liability  on  note,  if,  before  maturity, 
consideration  on  which  note  was  surrendered 
fails,  or  source  fails  from  which  parties  con- 
templated note  would  be  paid.  BlodgeU  v. 
Birl/ord,  73  D.  334L 

Maker  becomes  liable  upon  note  made 
payable  to  his  ovni  order  ny  indorsement 
and  delivery  thereof.  Hall  t.  Bmton,  81  D. 
310. 

Maker  of  note  is  not  estopped  by  his 
representations  made  to  holder,  after  he  has 
become  owner  thereof,  to  effect  that  note  is 
all  right,  and  would  be  paid;  nor  is  maker 
l>ound  by  such  representations,  when  re- 
peated by  holder  to  one  to  whom  he  sold 
uote.     Jones  v.  Dorr,  81  D.  40& 

Person  who  signs  fictitious  name  to  note, 
or  name  of  real  person  without  authority,  is 
not  liable  on  note.  It  seems  he  would  be 
liable  in  tort.     BartleU  v.  Tueker,  6  K.  24a 

Maker  of  note  is  not  discharged  by  addi> 
tion  of  name  of  another  as  surety.  Miller  ▼. 
Finley,  12  R.  306. 

In  respect  to  third  persons,  acoommoda* 
tion  maker  of  note  is  liable  to  pay  it  accord* 
iug  to  its  tenor,  and  cannot  uiege  that  he 
was  merely  surety.  Stephem  v.  MoHongahelm 
Nat  Bank,  32  R.  438. 

Note  in  blank,  signed  by  one  maker  for 
accommodation,  with  blank  for  words  mak- 
iuff  it  joint  or  several,  is  not  rendered  void 
in  hands  of  bona  JUU  purchaser  as  to  first 
maker  by  joining  of  other  makers  without 
his  knowledge  or  oonsent^  Snyder  r,  Vam 
Daren,  32  R.  739. 

49.  Bills  and  notee  made  l>7  agents.* 
—  Where  note  was  subscribed  **Pro  W.  Qw 
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—J.  8.  0.,*  —  heldf  Inuding  on  principal  if 
panon  signing  as  agent  had  authority,  other- 
wiae  latter  was  personally  liable.  Long  ▼. 
Colburn,  6  D.  160. 

One  who  subscribes  his  name  to  note  as 
asent  for  another,  without  authority,  is  lia- 
ble in  special  action  on  the  case,  but  not  as 
on  his  own  promise.  BaUou  v.  TatboC,  8  D. 
146. 

Ordinarily,  where  government  officer  eigns 
contract  with  addition  of  his  official  title,  he 
is  not  personally  liable  thereon,  as  agent  of 
individual  would  be;  but  if  contract  is  made 
negotiable,  and  is  in  form  of  bill  of  exchange, 
drawer  and  indorsers  are  personally  liaUe, 
as  in  other  cases  of  negotiable  paper.  Bank 
^Kentucky  v.  Sanden,  13  D.  149.* 

Bill  drawn  by  one  who  signs  himself  aa 
agent,  and  requests  drawee  to  "  charge  same 
to  yonr  agency  at  N.,"  discloses  upon  its 
face  sufficient  facts  to  put  prudent  man  upon 
inquiry  as  to  whether  drawer  signed  in 
representative  capacity  or  intended  to  bind 
himself  personally.  jDatM  v.  Henderson,  59 
D.  229. 

Under  law  of  Massachusetts,  if  negotiable 
instmment  is  executed  by  agent  in  his  own 
name  alone,  though  in  behalf  of  undisclosed 
principal,  it  cannot  be  enforced  against  lat- 
ter; tnerefore,  upon  principles  of  agency 
alone,  note  given  in  that  state  by  Zelotes 
Terry  could  not  be  enforced  against  Zelotes 
Terry,  trustee,  etc.  But  as  to  admissibility 
of  parol  evidence  to  charge  unnamed  princi- 
pal in  non-negotiable  instrument,  law  of  that 
state  seems  to  be  unsettled.  Fecue  v.  Pecue, 
96JD.  225. 

Neffotiable  note  signed  "Zelotes  Terry" 
may  be  proved  by  parol  to  be  the  note  of 
Zelotes  Terry,  trustee  for  East  family  of 
Shakers,  not  apon  the  ground  of  agency,  but 
upon  principle  that  Zelotes  Terry  is  business 
name  of  the  community.     Ib» 

50.  by  ofBcers  or  agents  of  cor- 
poration, when  bind  corporation,  t — 
Signature  of  bill  by  person,  aa  president  of 
eorporation,  may  import  either  individual 
<ir  corporate  obligation,  according  to  phrase- 
ology of  instrument  itself.  And  where  there 
is  nothing  in  body  of  the  instrument  to  show 
nature  oi  obligation,  siff nature  is  ambiguous, 
and  parol  evidence  is  admissible  to  determine 
its  true  character.    Kean  v.  Davis,  47  D.  1^2. 

Order  drawn  by  secretary  of  corporation 
upon  treasurer,  for  payment  of  sum  of  money 
to  payee  or  order,  for  services,  etc.,  may  be 
treated  by  holder  as  promissory  note  of  cor- 
poration, payable  at  office  of  treasurer  of 
corporation;  and  it  is  not  necessary  to  pre- 
sent it  to  treasurer  of  corporation  for  pay- 
ment, as  condition  precedent  to  suit  thereon. 
Indiana  A  /.  C.  R.  R.  Co,  v.  Davis,  83  D.  303. 

Non-negotiable  instrument  signed  '*  Zelo- 
tes Terry,  trustee,"  may  be  proved  by  parol 

*  Public  officer  as  maker,  see  note,  37  &.  142, 148. 
t  tee  alio  CoaroKxTioMs,  lui,  I20i 


to  be  note  of  Zelotes  Terry,  trustee  of  the 
East  family  of  Shaken;  for  the  words  "  Ze- 
lotes Terry,  trustee,**  may  mean  something 
more  than  mere  name  of  the  agent.  Ihey 
may  be  corporate  name  of  community. 
Pease  v.  Pease,  95  D.  225. 

A  Shaker  community  in  Connecticut,  by 
law,  and  by  terms  of  contract  signed  by  its 
members,  transacted  business  in  name  of  a 
trustee  appointed  by  elders.  A  negotiable 
note,  signed  "Zelotes  Terry,"  was  given  in 
Massachusetts  for  lands  bought  for  commu- 
nity. Terry  was  in  fact  trustee  at  time,  and 
as  a  member  of  community  was  disqualified 
from  doing  any  private  business.  Heid,  that 
case  was  to  be  soverned  by  laws  of  Massa- 
chusetts; and  tnat.  while  principals  would 
not  be  liable  under  those  laws,  if  signature 
were  regarded  simply  as  that  of  sgent  to  ne- 
gotiable note,  yet  oommunity  might  have 
adopted  name  of  Zelotes  Terry  as  their  busi- 
ness name,  and  parol  evidence  was  admissi- 
ble to  show  that  they  had  done  sa     Rh 

Kote  is  that  of  corporation  and  not  of  in- 
dividual, where  it  was  made  by  one  who  was 
treasurer  of  corporation,  to  order  of  payee, 
personally,  without  any  designation  of  cor- 
poration of  which  he  was  president,  but  was 
mdorsed  by  him  with  affix  *'  Pres't,'*  if  hold- 
ers, who  took  it  thus  indorsed,  knew  that 
indorser  was  president,  although  it  seems 
indorser  would  have  been  individually  liable 
if  holders  were  strangers  to  this  faol  Sharps 
V.  BelUa,  100  D.  618. 

A,  B,  and  C,  trustees  of  land  association, 
purchased  land  for  aaaociation,  took  deed  of 
same  to  themselves  as  such  trustees,  setting 
forth  their  powers.  In  payment,  they  mort- 
gaged land  to  grantor,  accompanying  mort- 
gage with  promissory  note,  beginning,  "  We, 
as  trustees,  but  not  individually,  promise  to 
pay,'*  and  signed  "A,  B,  and  G,  trustees,** 
and  purporting  to  be  secured  by  mortgage 
of  real  estate.  Heid,  in  action  by  indorser, 
who  took  note  after  maturity,  against  mak- 
ers, that  they  were  not  personally  liable,  in 
absence  of  proof  that  they  had  funds  of  asso- 
ciation in  their  bands  applicable  to  this  debt. 
Sfioe  and  Leather  Nat.  Bank  v.  Dtx,  25  R.  49.^ 

Note  by  which  "the  subscribers  for  Car- 
mel  Chee»e  Manufacturing  Company  promiae 
to  pay,**  and  signed  by  directors  of  company 
without  official  description,  is  obligation  of 
the  company.  Simptton  v.  Garland,  39  R. 
297.  S.  P.,  New  Market  Savings  Bank  v.  OH- 
leU,  39  R.  39. 

Kote  in  ordinary  form,  "We  promise  to 

Say,"  waa  signed,  "Samuel  L.  Keith,  Presi- 
ent  Chicago  Readv  Roofing  Co.,"  and  at 
the  left  was  signed,  "W.  U.  Kietzinger, 
Secretary,"  and  bore  seal  of  company.  HeUl, 
that  evidence  was  competent  to  show  incor- 
poration of  company  and  character  of  ita 
business.  Scanlan  v.  Keith,  40  R.  624.  S.  P., 
Guthrie  y,  Imbrie,  53  R.  331. 
Note  reading,  "  We  promiss^**  and  aignedi 


662  BILLS  0^  £:XCHANG£  AKD  PROMISSORY  KOTfiS,  TL 

Vov  Index  «•  WolM  tm  AmmrUmm  DmIsIom  and  AaiMi«yi  Keyorts,  •••  pp.  »-»•«• 


"Pioneer  Mining  Company,  John  B.  Mason, 
Snpt.,"  and  not  lealed^  may  be  shown  by 
parol  to  have  been  understood  by  payee  to 
be  note  of  company  alone,  and  to  nave  been 
for  consideration  passing  to  company;  in 
which  case,  superintendent  is  not  bound. 
Bexm  T.  Pioneer  Mining  Oo.^  56  R.  106. 

51.  When  signers  personally  bound.* 
—  Makers  of  promissory  note  who  describe 
themselves  in  uody  of  instrument  as  trustees 
of  uninoorporated  association,  but  who  sign 
Mime  in  their  individual  capacity,  are  per- 
sonally bound  thereby.  Fogg  ▼.  Virgin,  36 
D.  767. 

Party  ngning  note  with  addition  of  word 
"trustee  to  his  name  is  personally  liable; 
nor  is  evidence  admissible  to  show  that  at 
time  note  was  made  there  was  a  parol  agree- 
ment that  he  should  not  be  pcrsonidly  liable, 
but  note  was  to  be  paid  out  of  trust  fund. 
Conner  ▼.  Clarke  73  D.  529.  S.  P.,  Powers 
w.  BriggM,  S3  R.  175;  Hupe»  v.  Chriffin,  31  R. 
71. 

Drawer  of  bill  signed  "Chas.  F.  Hale, 
Pres't^**  is  individually  liable  thereon.  Ad- 
dition of  word  "Pres't"  to  his  signature 
does  not  shift  responsibility  from  nim  to 
oompany  of  which  he  was  president,  so.  far 
as  holder  is  concerned.  Rand  v.  Hale,  100 
D.  761. 

Note  drawn  "I  promise  to  pay,"  and 
signed  by  A,  B»  and  C,  ''  as  trustees  of "  a 
society,  is  personal  note  of  signers.  BurUn- 
game  v.  Brewster,  22  R.  177. 

Note  for  church  debt  to  A  B^  and  payable 
to  order  of  "A  B,  cashier,"  was  signed  by 
him  and  several  others,  with  ad£tion  of 
*' vestrymen  Grace  church,"  to  their  re- 
spective names.  Held,  note  of  signers  indi- 
vidually, and  not  of  church,  and  that  bank 
of  which  A  B  was  cashier  could  not  acquire 
it  as  bonajlde  holder.  TUden  v.  Barnard,  38 
K  197. 

Note  reciting^  *'we  promiM  to  pay,"  etc., 
was  sisned  by  four  individuals,  adding, 
"President  and  Directors  of  the  Prospect 
and  Stockton  Cheese  Company."  Held,  that 
evidence  that  it  was  oblisation  of  company 
was  inadmissible.  Bend3l  ▼.  Harriman,  46 
K421. 

63.  Degcription  of  the  parties.  —  Er- 
roneous or  imperfect  description  of  name  of 
party  to  note^  bill,  or  bond  may  be  cured  by 
averment^  and  often  by  intendment.  Rice 
▼.  Ragland,  53  D.  737. 

Note  payable  to  "president,  directors, 
and  oompany  of  "  certain  corporation  is  pav- 
able  to  oorporation.  Newport  Mech,  i(/g» 
Co.  V.  StarUrd,  34  D.  145. 

Word  "cashier"  or  "trustee"  in  nego- 
tiable note,  following  name  of  person  des- 
ignated as  pftyee,  is  merely  descriptive. 
Horak  V.  Long,  34  D.  378;  Rose  v.  Laffan, 
42  D.  876;  Pierce  v.  Robie,  63  D.  614. 
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Note  payable  to  order  of  "L.  M.,  Presi- 
dent of  M.  F.  ft  M.  Ins.  Ca,"  is  payable  to 
such  companv,  and  indorsement  by  president 
as  such  would  operate  to  transfer  note,  in 
absence  of  proof  that  he  was  unauthorised 
tp  transfer  it  HkkoU  ▼.  Frothingham,  71  D. 
539. 

Where  note  was  made  payable  "to  the 
order  of  0.  W.  S.,  treasurer  of  the  L  M.  B. 
Co.," — held,  that  legal  intendment  was,  that 
contract  was  made  with  oompany,  and  not 
with  treasurer  individually;  and  that  maker 
of  note,  in  action  thereon,  was  estopped  from 
alleginff  non-existence  of  oorporation  at  time 
he  mads  his  oontraotb  Voter  v.  Lewie,  10 
R.29. 

68.  Joint  makers.  —  A  firm  cannot  re- 
cover as  indorsees  of  promissory  note  signed 
by  one  of  its  members,  in  action  on  such 
note;  remedy  of  member  who  signed  is 
against  his  co- makers  for  contribution. 
Stevent  v.  West,  29  D.  630. 

Mere  addition  of  word  "  security  "  to  name 
of  joint  maker  of  note  does  not  ebango 
nature  of  his  liability,  nor  is  it»  in  itself, 
evidence  that  he  stood  in  that  relation  to 
the  other  oontracting  parties.     lb. 

Where  one  adds  his  name  to  note  made  by 
another,  after  it  is  due,  without  making  an^ 
change  in  body  of  instrument,  slight  evi- 
dence of  original  proDiisor's  assent  to  addi- 
tion will  suffice;  and  fact  that  latter,  after 
he  knew  what  had  been  done,  made  no  ob« 
jection  thereto,  but  acquiesced  therein  for 
three  years,  is  sufficient  evidence  of  his  as- 
sent.    PuUiam  v.  iVithers,  33  D.  479. 

Agreement  to  give  further  time  to  ori^* 
nal  obligor  is  good  consideration  for  promise 
by  new  obligor  to  pay  note,  although  latter 
signed  it  long  after  it  was  executed  by 
former.  Brown  ▼.  Bi^ford,  39  D.  477;  PuJr 
Uam  V.  WiOiere,  83  D.  479. 

Where  further  time  for  payment  is  given 
by  obligee  in  note,  it  is  not  necessary  that 
any  specified  time  should  be  agreed  upon, 
and  where  no  time  is  mentioned,  reasonable 
time  will  be  presumed  to  have  been  agreed 
upon.    Brown  v.  Bu/oid,  39  D.  477. 

Admission  by  one  of  two  joint  makers  of 
non-negotiable  note  that  it  was  given  for 
value  and  is  binding,  does  not  estop  the  other 
from  impeaching  consideration,  even  against 
purchaser  for  value  on  faith  of  admission, 
so  held,  where  there  was  no  proof  of  part- 
nership between  makers.  liwie  ▼•  Irood- 
woiih,  51  D.  319. 

Money  paid  on  joint  note  by  one  maker 
cannot  bo  differently  applied  by  arrangement 
between  persons  paying  and  payee;  the 
other  promisors  are  discharged  to  extent  of 
such  payment,  and  one  making  payment 
cannot  restore  their  liability  by  any  arrange- 
ment with  payee.   Froet  v.  Martin,  59  D.  353. 

One  joint  promiaor  is  not  discharged  by 
giving  time  to  another;  both  are  princtpal^ 
YaUe  y.  Ikmaldmm,  61  D.  883b 
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Apparent  eo-maker  of  note  mav  show  bj 
parol  that  he  was  only  ■orety,  ana  tiiat  this 
tact  was  known  to  payee.  Ae%  ▼.  OUUsfne^ 
79  D.  616.  Contra,  see  Yaie$  t.  Ihnaidion, 
61  D.  283. 

One  who  signs  instmment  in  place  for  snb- 
Bcribing  witness  is  not  prima  Jade  liable  as 
eo-promisor,  becanse  word  "witness"  did 
not  appear,  where  instmment  is  in  form 
single  Dili  of  another,  and  is  executed  by 
him  as  saoh.  Stdmngtr  ▼.  Hoeh^  80  D. 
621. 

Plaintiff  lent  to  defendant  and  another 
$260  each,  and  took  their  joint  note  for  $600. 
Defendant  paid  half  note  and  took  receipt 
''in  full  of  his  share  of  the  note."  HM, 
that  he  was  still  liable  as  snrety  for  the 
other  half.    Sterling  ▼.  SiewaH,  16  R.  669. 

54.  Joint  and  several  makers. — 
Note  written  in  singular  number,  '*I  prom- 
ise to  pay,"  etc.,  and  signed  by  two  persons, 
is  a  joint  and  several  note.  If  one  adds 
word  "surety"  after  his  name,  it  does  not 
alter  the  case.  He  is  a  maker.  Dart  v. 
Sherwood,  76  D.  228;  Hunt  v.  Adcmu,  4  D. 
68;  Hemmenway  ▼.  Stone,  6  D.  27;  Ladd  v. 
Baker,  67  D.  366;  Wallace  v.  Jeioell,  8  R.  48; 
M<mmm  t.  Draheley,  16  R.  74. 

Bringing  action  against  one  of  makers  of 
joint  and  several  note  is  election  by  plaintiff 
to  treat  it  as  several  contract;  and  judg- 
ment against  one  does  not  enable  plaintiff  to 
treat  it  as  a  joint  contract  as  to  others.  Bat^ 
gor  Bank  v.  Treal,  19  D.  210. 

Common-law  distinctions  between  instru- 
ments joint  and  those  joint  and  several 
were  extinguished  by  assembly  acts  of  April 
6,  1830,  and  April  11, 1848,  in  Pennsylvania, 
in  class  of  eases  provided  for  by  those  stat- 
ntes.     MUUt  v.  Beed,  67  D.  469. 

One  of  several  accommodation  makers  of 
joint  and  several  note  paid  it,  and  afterward 
transferred  it  for  value  to  third  person, 
//e&f,  that  transferee  could  maintain  action 
for  contribution  against  other  makers,  al- 
though he  paid  full  faoe,  transferrer  paid  full 
interest  for  several  years,  and  transferee 
proved  note  for  full  amount,  against  trans- 
ferrer in  bankruptcy,  and  received  and  cred- 
ited a  dividend.  JXUenbeck  v.  Dffgert,  49  R. 
626. 

55.  Payees.* — First  indorser  of  note  in 
point  of  tune  is  not,  of  course,  first  respon- 
sive. If  payee  write  his  name  over  that 
of  person  who  indorsed  in  blank  before  de- 
livery, but  did  so  onl^  on  ground  of  payee's 
responsibility  as  first  mdorser,  payee  will  be 
liable  as  such  in  point  of  contract,  thou^^h 
second  in  point  of  time.  Chabnen  v.  Mc- 
Jiurdo,  7  D.  684. 

Payee  indorsing  draft  is  not  liable  as 
surety  to  drawer  in  case  of  failure  of  ac- 
ceptor to  pay  at  maturity,  but,  on  contrary, 
be  may  recover  amount  of  draft  of  drawer, 

•  Payee,  how  designated,  see  note,  64  D.  ifiG-ifis. 


if  oompelled  to  pay  it  to  subsequent  holder. 
Phelpg  V.  Qarrow,  36  D.  688. 

Bill  of  exchange  which,  althouffh  bearing 
indorsement  of  the  payee,  has  been  nego- 
tiated by  drawer  (or  oy  psrtner  in  firm  who 
are  drawers),  for  his  boiefit,  payee  not  being 
party  to  transaction,  may  be  treated  as  if 
drawn  payable  to  fictitious  person  or  to 
"bearer."  CoggiUr.  Ameriean  Bxch,  Bemk, 
49  D.  310. 

Naming  bank  as  payee  of  note  is  merely 
formal,  and  not  substantial,  part  of  oontnot, 
where  note  is  executed  for  purpose  of  rais- 
ing money.    Keith  V.  Ooodwin,  78  D.  846. 

Bill  drawn  payable  to  order  of  "  cashier  ** 
of  bank  is  payable  to  bank,  and  no  indorse- 
ment is  necessary  to  give  bank  tiUe.  Fhet 
Nat.  Bank  v.  Hall,  4  R.  698. 

56.  What  amounts  to  a  grn*rantw. 
—  Indorsiuff  on  a  note,  '*I  ffuarantee  the 
payment  of  the  within  note,  makes  party 
guarantor,  and  not  snrety.  Oafford  Bank  v. 
Haynee,  19  D.  334. 

Indorsement  of  note  before  maturity  is 
absolute  guaranty  which  runs  as  follows: 
"  I  assign  and  guarantee  the  within  note  to 
J.  G.  for  value  received."  DmUeg  v.  Ceanp, 
68  D.  274. 

Guaranty  must  be  in  writing,  and  must 
express  consideration,  under  Nevada  statute, 
altnough  it  be  made  at  time  of  principal  con- 
tract, and  upon  same  consideration.  Mere 
indorsement  in  blank,  of  note  before  delivery 
to  payee,  is  therefore  not  sufficient  as  a  guar- 
anty.    Van  Daren  v.  Tiader,  90  D.  498. 

After  note  had  fallen  due,  defendant  sisned 
it  under  maker,  to  induce  payee  to  hold  it 
and  extend  time  of  payment  Held,  that  he 
was  liable.     Freeh  ▼.  lawger,  64  R.  12S. 

57.  Oral  gruarantw.--  Oral  promise  that 
note  is  good,  and  will  be  paid  when  due,, 
made  by  owner  on  transfer  of  note  for  value, 
is  valid.  Milke  v.  Rich,  36  R.  616.  8.  P., 
King  v.  Summitt,  38  R.  146;  Crenshaw  v. 
Jackton,  60  D.  361. 

58.  Guarantor's  liability,  generally. 
---  Guarantor  is  term  applied  to  one  who  puts 
his  name  on  back  of  note  out  of  course  of 
regular  negotiability,  and  this  is  so  whether 
his  inscription  is  simply  in  blank  or  preceded 
by  words  ]'I  guarantee, **  eta;  sucn  person 
is  not  an  indorser  according  to  strict  com- 
mercial meaning.    Bigge  v.  Waldo,  66  D,  366. 

Guaranty  indorsed  on  note  affirms  its 
genuineness  and  that  of  prior  indorsements. 
Donley  v.  Camp,  68  D.  274. 

Guarantor  of  note  already  signed  by  sure- 
ties is  prima  fade  surety  for  them,  and  not 
surety  with  them.  Kdtli  v.  Qeodwhi,  73  D. 
346. 

Guarantor  of  note  signed  by  sureties,  but 
appearing  as  principals,  is,  when  obliged  to 
pay  note,  entitled  to  recover-  full  amount 
rrom  sureties,  unless  it  be  shown  that  guar- 
antor signed  as  general  surety,  intending  te 
be  liable  to  contribution  with  them,     ih^ 
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Where  payee  gnaraatees  payment  of  note, 
it  U  ooDtemplated  that  maker  will  meet  hia 
promise  acooxding  to  hit  undertaking,  and  if 
he  does  not»  faarantor  will  be  responsible 
for  default    Peck  v.  Frhik,  74  D.  384. 

Guarantor  of  note  on  contraot  describing 
note  by  name  of  its  maker,  its  date,  amount 
and  day  of  payment,  guarantor  being  shown 
note  and  commission  paid  him,  at  time  of 
signing  guaranty,  is  bound  to  pay  note  on 
its  non-payment  by  maker  after  demand 
and  notice,  and  this  though  note  is  payable 
to  maker's  own  order,  and  was  noTer  in- 
dorsed by  him,  and  want  of  such  indorse- 
ment was  not  known  to  either  party  until 
after  day  of  payment  named  therein.  «/ones 
▼.  Thaifer,  74  D.  602. 

To  make  guaranty  negotiable  as  part  of 
note  to  which  it  relates,  it  must  be  on 
note  itself  or  annexed  to  it,  in  nature  of 
an  aUonge,  McLaren  ▼•  Wataon,  37  D. 
260. 

General  suaranty  of  negotiable  note  by 
separate  and  distinct  instrument,  containing 
no  words  of  negotiability,  is  not  negotiable, 
and  cannot  be  sued  on  by  assignee  ol  note 
and  guaranty,  in  his  own  name.    lb, 

69.  and  how  fixed.  —  Holder  of 

note  is  not  bound  to  ffive  notice  to  guarantor 
of  its  non-payment  uy  maker  at  maturity. 
Marberger  v.  FoU,  66  D.  479;  DonUy  v.  Camp, 
68  D.  274;  Baker  ▼.  Kdly,  93  D.  274.  Con- 
tra, Rigg$  v.  Wabh,  66  D.  366. 

Guarantor  of  note  will  not  be  discharged 
by  holder's  failure  to  demand  payment  and 
give  notice  of  non-payment,  it  seems,  as  in 
case  of  indorser;  but  reasonable  notice  of 
demand  and  non-payment  only  is  required, 
and  even  that  is  excused  where  maker  is  in- 
solvent at  time  note  becomes  due.  Van 
Ddren  v.  TJader,  90  D.  492. 

Allegation  of  maker's  insolvenov,  in  action 
against  guarantor  of  note  is  surplusage,  and 
evidence  on  that  point  is  superfluous.  Don- 
ley V.  Camp,  68  D.  274. 

Where  payee  of  negotiable  note  indorses 
it  as  follows:  "I  guarantee  tiie  collection  of 
the  within  at  maturity,'*  he  only  guarantees 
that  if  note  cannot  be  collected  of  maker  by 
due  legal  proceedings  he  will  be  responsible. 
In  such  case  guarantee  of  collection  implies 
that  holder  of  note  will  make  diligent  at- 
tempt toward  enforcing  its  collection.  Peck 
V.  Frink,  74  D.  384. 

60.  Who  will  be  deemed  a  surety.  — 
One  who  signs  note  as  surety,  although  it 
does  not  so  appear  from  face  of  paper,  may 
establish  fact  uy  parol  evidence,  as  against 
one  having  notice;  but  such  surety  will  be 
treated  as  a  principal  with  respect  to  those 
who  have  no  notice  of  his  real  character. 
Orqflon  Bank  v.  .Kent,  17  D.  414. 

Payee's  express  assent  is  necessary,  when 
joint  and  several  note,  made  in  common 
form  by  two,  is  delivered  to  him,  before  he 
oan  be  regarded  as  placing  himself  in  a  situ- 


ation to  treat  one  as  surety  for  the  otlMt^ 
Tatee  v.  DonaleUon,  61  D.  283. 

One  whose  name  is  signed  to  note  by  aa^ 
other  as  surety,  without  hii  knowledge  ct 
authority,  is  not  rendered  liable  by  hit 
promise  to  payee,  after  transfer,  to  pay  it» 
Otcw/^  V.  Phiftps,  39  R.  268. 

A.  executed  and  delivered  to  plaintiff  hk 
note,  in  which  no  time  of  payment  was  spe> 
cified,  at  same  time  agreeing  to  procure  M. 
to  siffu  note  as  surety,  if  at  any  time  plsin- 
tiff  should  desire  it.  Plaintiff  accepted  note 
upon  this  a^ireement.  A  few  months  after, 
plaintiff  desired  additional  security,  and  A. 
procured  M.  to  sign  note,  and  retoxmed  it  te 
plaintiffl  No  new  consideration  then  PMsed 
between  any  of  the  pvtv.  Meld,  by  <uvided 
court,  that  M.  was  liable  as  surely  on  notei 
McNcBugU  V.  NcClaughry,  1  R.  487. 

Defendants  made  note  in  this  form:  **  Ws^ 
A  and  B  as  principal,  and  O  and  D  as 
surety,  promise  to  pay  to  the  order  of  our- 
selves," etc.,  signed  on  faoe  by  A  and  B» 
and  indorsed  by  all  parties.  JJM,  that  D's 
liability  was  that  of  surety  and  joint  prom- 
isor in  note  payable  to  order  of  principals 
and  by  them  indorsed.  Nal,  i*end)aion 
Bank  v.  Lougee,  11  R.  367. 

61.  Surety's  liability,  generallv.— 
Adding  word  *'  surety  "  to  signature  of  one 
signing  bill  with  drawer  gives  notice  to  all 
to  whose  hands  it  may  come  that  psrson  so 
signing  is  liable  only  as  surety.  Orifitk  v. 
ReediU  D.  267. 

Surety  is  under  no  implied  contract  to 
indemnify  drawee  upon  latter's  paying  bill 
for  drawer's  accommodation,  having  notioe 
of  suretyship,  surety  being  bound  only  by 
his  express  contract.    Ibk 

Surety's  undertaking  is  that  drawee  will 
accept  and  pay  bill;  and  when  bill  is  paid 
by  tne  drawee,  surety's  contract  is  at  an 
end.     He  has  no  contract  with  drawee.     lb. 

Where  drawer  gives  two  indorsers  as  oo- 
sureties,  the  one  that  indorses  first  is  liable 
to  the  other  for  the  whole  debt.  Co/meiy  v. 
Bourg,  79  D.  668. 

Plaintiff  at  request  ol  defendant  and  for 
his  accommodation,  signed,  as  surety,  note 
held  by  defendant  and  payable  to  his  order, 
upon  secret  agreement  between  them  that 
defendant  would  not  transfer  it^  and  if  prin- 
cipal did  not  pay  it  plaintiff  should  not  be 
held.  Defendant  transferred  note  and  plain- 
tiff was  compelled  to  pay  it.  In  action  to 
recover  amount  paid, — held,  1.  That  parol 
evidence  was  competent  to  show  agreement; 
2.  That  plaintiff  was  entitled  to  recover 
thereunder;  3.  That  statute  of  limitations 
did  not  attach  until  plaintiff  wss  compelled 
to  pay  note.     Oravet  v.  Johnaon,  40  R.  162. 

62.  What  will  discliarge  a  surety.* 
—  Giving  further  time  to  maker  of  note,  in 
pursuance  of  agreement  therefor,  will  dis- 


*  What  alteration  will  dlsch 
signs  an  Murety,  lee  nots^  17  &•  W-; 


e  maker  who 
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charge  lorety  who  has  raqnoated  p«yoo  to 
ooUect  from  principaL  ietmebee  Bank  ▼. 
TuekarmoH^  17  D.  200. 

Sarety  on  note  ia  exonerated  by  iti  deUr- 
eiy,  witiiont  his  aeeent,  by  principal  in  pay* 
ment  of  anteoedent  debt  to  another,  where 
it  ahowB  en  its  lace  fact  of  snretyahin,  and 
that  it  WH  made  payable  to  partienlar  oank. 
BusaeO  v.  BaSard,  63  D.  526. 

Sztension  of  time  for  payment  of  note  re- 
leaaee  oo-maker  who  wae  known  to  payee  to 
haTo  signed  se  surety  merely.  Kelly  ▼•  CHI' 
kmie,  79  D.  516. 

Note  nsorions  in  its  character  ia  saffldent 
oonsideration  to  sostain  contract  to  extend 
time  of  piyment  on  another  note,  as  party 
oontracting  for  same  cannot  set  np  usury, 
and  claim  that  there  waa  no  consideration. 

IlK 

One  who  really  stands  upon  bill  or  note  in 
relation  of  surety  to  another  party  on  same, 
though  not  in  position  on  paper  to  signify  it, 
ao  tbAt  true  relation  be  known  to  holder  of 
paper,  may  avail  himself,  at  law  and  in 
equity,  of  every  equitable  discharge  which 
properly  grows  out  of  that  relation.  8hdUm 
w.  Hurd,  84  D.  564. 

Upon  death  of  one  maker  cl  joint  note 
who  signed  as  surety  only,  his  estate  is  ab- 
solutely discharged  from  liability  on  note. 
OeUy  y,  Bmne^  10  R.  379. 

Surety  may  plead,  in  bar  to  action  on 
note,  judgment  discharging  principal  on  ac- 
count of  illegality  of  note.  OM  v.  Morriif 
27  R.  744. 

63.  What  will  not  discharge  him. — 
Sureties  on  note  are  not  discharged  from  lia- 
bility by  reason  of  coverture  of  maker. 
Smyley  v.  //eod,  40  D.  760;'i>af<f  v.  StaHs^ 
13  R.  382. 

Representatians  ml^e  by  payee  of  note 
to  surety,  for  purpoee  of  inducing  him  to 
sign  it,  to  effect  that  his  signature  was 
only  wanted  as  matter  of  form,  in  order 
to  comply  with  requirements  of  ordinary,  is 
not  such  fraud  on  surety  as  to  discharge  him 
from  liability.     Smyley  v.  Hexxd,  45  I>.  750. 

Fraud  in  obtaining  surety's  signature  will 
not  relieve  him  where  note  has  gone  into  in- 
nocent hands.     SmUh  v.  Moberly,  52  D.  543. 

Surety  on  negotiable  note,  perfect  on  its 
face,  cannot  defeat  b<ma  Jjdt  bolder  by  proof 
that  he  delivered  [%  to  principal  on  condition 
that  it  should  be  signed  by  another  surety, 
which  condition  was  not  fulfilled.  Ward  v. 
HackeU,  44  R.  187;  SmUk  v.  Moberfy,  52  D. 
643;  Jofxlan  v.  Jordan,  43  R.  294;  Dixon  t. 
DiBon,  76  D.  128. 

Failure  of  administrator  to  require  two 
sureties  on  note  does  not  discharge  one  who 
has  contracted  as  surety,  unless  he  has  been 
induced  to  sign  by  understanding,  to  which 
administrator  was  privy,  -that  co-surety  was 
to  be  obtained.  Reynolds  v.  Dechaums,  76  D. 
101. 

Surety  for  acceptance  and  payment  of  bill  | 


can  complain  of  want  d  aotica  of  its  dis- 
honcr,  only  ia  case  and  to  extent  that  he  has 
■nfiered  loss  through  such  want  of  notice. 
Ornkm  Bank  ▼.  Cbster,  63  D.  280. 

Surety  on  note^  who  holda  ample  collateral 
security  from  principal,  is  estopped  from 
taking  advantage  of  enlargement  of  time  of 
payment.    8mSk  ▼.  Niseis,  60  D.  276. 

Surety  fnlly  indemnified  by  property  in  his 
possession,  which  by  terms  of  assignment  to 
him  he  is  at  Ubartr  to  immediate^  convert 
into  money,  stanos  in  same  position  as 
surety  who  has  received  from  his  principal 
amount  of  debt  in  money,  and  is  desny 
principal  in  snch  case.    lb. 

Surety  on  note  sonrendered  by  mistake  to 
be  canceled  before  maturity  is  still  liable  to 
payee,  where  latter,  before  maturity  notifies 
sure^  of  mistsks^  and  that  he  still  looks  to 
him  for  payment;  provided  surety  has  not 
prior  to  such  notioe,  and  relying  upon  sur- 
render of  note,  reUnjnished  secuntes  held 
by  him  to  protect  his  liability  upon  note. 
It  seems,  to^  that  where  legsl  relations  be- 
tween the  surety  and  principal  have  not 
been  chaufled  or  prejudiced,  payee  may, 
under  snon  droumstancee,  enforce  note, 
when  due^  agidnst  surety,  without  notice  of 
nustake.    modgtU  v.  Bki/ord,  73  D.  334. 

Principal  may  procure  additional  sureties 
as  joint  makers  or  guarantors,  indefinitely, 
until  note  is  fairly  launched  in  market^  if  it 
have  two  distinct  parties,  without  affecting 
obligation  of  fint  signers.  Keiih  v.  Ooodwinp 
73  D.  346. 

Discounting  of  note  for  principal  maker, 
at  unlawful  rate,  is  not  suoh  unauthorised 
nee  of  note  as  will  disohargs  sureties.  In 
absence  of  any  express  agreement  or  under- 
en  that  subject  between  sureties 


and  principal,  of  which  holder  had  notice, 
or  any  intention  to  practice  fraud  on  sure- 
ties, they  must  be  held  to  have  trusted  to 
judgment  and  discretion  of  principal,  as  to 
terms  on  which  note  might  do  discounted. 
Fir9i  NaL  Bank  v.  OarUn^hcnm,  10  R.  751. 

Surety  on  note  is  not  discharged  by  usuri- 
ous agreement  between  maker  and  payee  for 
extension  of  time.  MeimUnkk  ▼.  Junff,  11 
R.572. 

Holders  of  note  which  bore  usurious  in- 
terest affreed  witii  banker,  in  consideration 
that  maSser  would  continue  to  pay  same  in- 
terest, to  extend  time  for  payment  of  prin- 
cipal "  until  the  summer, '  and  afterward 
*<  until  the  falL"  Held,  1.  That  this  was  a 
promise  to  forbear  for  a  definite  time,  to 
wit,  till  June  1st  and  September  1st;  but  2. 
That  there  was  not  sufficient  consideration 
for  snch  promise,  and  that  therefore  sure- 
ties on  note  were  not  discharged,  though 
promise  was  made  without  their  knowled^. 
Abel  V.  Alexander,  15  R.  270. 

Apparent  principal  maker  of  note,  known 
by  holder  at  time  of  execution  to  be  mere 
surety,  will  not  be  discharged  by  successive 
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vsoriooa  agreemonti^  between  payee  tmd 
prineipel  maker  of  note,  for  eztenaioii  of 
time  of  payment,  followed  by  payment 
of  nmirioae  oonBideration  after  expiration 
el  inoh  extended  time,  there  being  no  nu- 
peneion  of  payee's  right  to  enforce  payments 
Imhe  ▼.  Ad(unM,  33  fi.  817. 

Prineipal  in  joint  and  leTeral  note,  after 
■ame  matored,  executed  and  deliTered  to 
payee  mortgage  of  reel  estate  to  seonre  pay- 
ment of  oertam  turn,  amonnt  of  note  being 
inolnded  and  referred  to  as  eeonred  by  note; 
mortgage  contained  oorenant  on  part  of 
mortgagor  to  pay  money  on  day  therein 
named,  bat  no  provision  that  right  of  action 
on  note  shonld  be  suspended.  Held,  that 
aooeptanoe  of  mortgase,  which  was  merely 
additional  or  coUatend  secnri^,  did  not  ex- 
tinguish or  suspend  remedy  on  note^  and 
liability  of  surety  thereon  was  not  dis- 
ehar^ed.    Brtngle  t.  Buahe^,  17  R.  586. 

Principal  debtor  upon  overdue  promissory 
note  went  with  money  to  pay  it  to  holder, 
who  declined  to  receive  payment,  and  re- 
aneeted  debtor  to  keep  the  money,  which  he 
aid*  Held,  not  to  discharge  surety  on  note, 
thouffh  principal  debtor  was  then  solvent, 
and  became  afterward  insolvent.  Clark  v. 
Siekier,  21  R.  606. 

One  who  executes  note,  apparently  as 
principal,  but  really  as  surety,  cannot  avoid 
uability  to  payee,  who  was  ignorant  of  true 
relation,  by  reason  of  agreement  of  the  payee 
with  the  principad  for  extension  of  the 
time  of  payment.  McChshey  v.  IndianapolU 
Manfif.  etc  Union,  33  R.  76. 

64.  Contribution  between  oo-sure- 
ties.* — Accommodation  indorsers  on  note 
for  benefit  of  third  person,  where  there  is 
no  special  agreement  between  such  indorsers, 
and  neither  is  benefited,  are  co-sureties,  and 
entitled  to  oontribntion,  as  against  each 
other,  though  their  indorsements  were  made 
at  different  times.  Darnel  v.  McRae,  11  D. 
787.  Contra,  Aikm  y.  Barklqf,  42  D. 
897. 

Sureties  by  successive  indorsements  on 
mercantile  paper,  are  presumed  to  mean  to 
stand  as  they  have  placed  themselves;  but 
if  there  is  an  agreement  between  them  to 
become  indorsers  for  accommodation  of 
drawer,  they  are  presumed  to  promise  to 
contribute  equally  toward  any  loss  which 
may  be  occasioned  by  non-payment.  M^ 
Ifeilly  V.  Paiehin,  66  D.  651. 

Li  absence  of  special  agreement^  one  who 
signs  note  with  maker,  for  his  accommoda- 
tion, and  ia  compelled  to  pay  it,  cannot  call 
upon  accommodation  indorser  for  contribu- 
tion.    HiUegae  v.  SUphetuan,  42  R.  393. 

In  action  for  contribution,  upon  note  pur- 
porting to  be  made  by  A  as  principal,  and 
plaintiff  and  defendant  as  sureties,  evidence 
li  competent  to  show  that  signers  were  joint 

*  CoDtribtttioD  between  indorsers,  see  note,  42 


i  by  agreeoMBti    Mam^/IM  ▼. 
waird$,  49tU  I. 

Surety  who  pays  note  which  he  m^t 
have  avoided  beoanee  of  alteration  by  addi- 
tion of  another  maker  without  his  consent 
may  oompel  oontribntion  from  oo-eureties 
who  aignoii  it  after  snch  addition.  In  case 
of  irregular  indorsement,  ^arol  evidenoe  in 
competent^  as  between  pajrties,  to  show  tliat 
apparent  indorsers  were  sureties.  Houck  v. 
Ontkam,  55  R.  727. 

Note,  due  on  demand,  was  executed  bj 
maker  and  two  sureties,  and  delivered  to 
payee.  Afterward  payee,  becoming  dissat- 
isfied with  responsibility  of  names  attached, 
required  maker  to  furnish  additional  secu- 
rity. Thereupon  defendant^  at  maker's  re- 
quest^ signea  note  nnder  signatures  of 
sureties,  and  took  from  maker  collateral  se- 
curity for  hia  risk.  Plaintiff^  one  of  sure- 
ties, was  compelled  to  pay  note,  and  brought 
action  against  defendant  for  contribution. 
Held,  that  presumption  was,  that  defendant 
signed  note  as  sure^,  and  not  as  guarantor, 
and  was  therefore  liable  to  contribute.  Jtfon- 
mm  V.  DrahOey,  16  R.  74. 

Plaintiff  as  surety,  executed  with  and 
delivered  to  prindpid  a  negotiable  note,  in 
blank  as  to  pavee.  A,  B,  and  O  subse- 
quently indorsed  note,  and  principal  filled 
blank  with  their  names,  and  transferred  it 
to  bona  fide  purchaser.  Surety,  having  been 
compelled  to  pay  it^  brought  suit  against  A, 
B,  and  C,  as  co-sureties  with  him,  for  uon- 
tribution.  Held,  that  principad  had  author- 
ity to  fill  blank,  and  A,  B,  and  C  became 
simple  indorsers,  and  not  liable  to  contrib- 
ute.    Armetrong  ▼.  Hanhman,  28  Rw  665. 

Note  signed  by  principal  and  surety, 
both  apparentiy  principals,  was  signed  by 
defendant  two  months  after  its  execution 
and  delivery  for  value^  at  request  of  payee, 
for  his  accommodation.  Payee  afterward 
recovered  against  the  three  by  default  and 
consent.  One  of  the  original  makers,  having 
paid  judgment,  sued  defendant  for  contribu- 
tion. Held,  1.  That  defendant's  signing 
imposed  no  liability;  2.  That  he  was  not  pre- 
cluded from  setting  up  that  defense  by  judg- 
ment.   MeMahem  v.  Oeiger,  39  R.  489. 

m.    Validitt. 

05.  General  principles. — Note  exe- 
cuted while  maker  is  intoxicated  so  as  to  be 
deprived  of  exercise  of  his  understanding  is 
voidable  by  him,  although  his  intoxication 
was  voluntary  and  not  procured  by  circum- 
vention of  otiier  party.  Barrett  v.  Breton, 
16  D.  691. 

Drunkenness  of  maker  of  negotiable  note 
cannot  be  set  up  as  defense  agamst  innocent 
holder  for  value.  Indorsee  will  be  deemed 
innocent  holder  unless  he  took  note  mala  Mi 
and  with  notice  of  condition  of  maker. 
State  Bankr.  McCoy,  8  R.  246. 

In  absence  of  averment  of  corrupt  intent 
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t»  •▼ad*  mtmrj  1aw»  note  which  on  iti  (mo 
Kndieatet  honest  pnrpoM  will  be  deemed  to 
hmve  been  mftde  in  good  faith.  (hmoeU  ▼. 
Fnmpftrgy,  68  D.  611. 

Wnere  sheriff'B  taking  of  prisoner's  note  rio- 
fates  no  statate,  is  not  done  to  stifle  proee- 
cntion,  and  in  no  way  compromises  ends  of 
pnbUo  instice,  note  mnst  be  held  valid  even 
m  hands  of  sheriff,  and  mneh  more  so  in 
hands  ol  bonaJUU  indorsee.  A.  ABhuu  Bank 
w.  DUltm,  73  D.  295. 

00.  Invalid  coxurideraUon.  —  Note 
ffiyen  in  oonsideration  of  bills  of  credit,  or 
loan-office  certificates  received  by  maker,  is 
void.  [Snyder  v.  8taU  Bank,  1  Breeite,  122, 
overmled.]  Linn  v.  BankqfllUnoi*,  25  D.  71. 
8.  P.,  Bank  q/TKmUtcky  v.  Clark,  28  D.  345. 

Note  given  in  satisfaction  of  judgment  re- 
covered upon  invalid  instrament  is  subject 
to  same  aefenaes  which  might  have  been 
made  to  onffinal  instrument.  Comatock  v. 
Draper,  53  D.  78. 

Note  consideration  of  which  is  confederate 
treasury  notes  is  ilie^  and  void,  and  courts 
will  not  lend  their  aid  to  enforce  its  collec- 
tion. PoiU  V.  Gray,  91  D.  294;  Proton  v. 
WyUe^  98  D.  781;  Donley  v.  TkidaU,  5  K 


And  laot  that  confederate  forces  were  in 

control  at  time  and  place  where  contract  was 

made  does  not  alter  the  case.    Brown  v. 

Wylie,  98  D.  781;  Bale  v.  Huaton,  4  R.  124; 

Laweon  v.  Miller,  4  R.  147. 

67.  Gaming  consideration.  ~  Note 
given  for  a  bet  on  an  election  is  void.  Btu- 
mil  V.  Pvland,  36  D.  307. 

Note  for  money  won  at  gaming  is  void, 
even  hi  hands  of  bona  fide  assignee,  and 
therefore,  plea,  in  action  by  assignee,  that 
such  was  consideration,  need  not  show  that 
note  was  assigned  after  maturity.  WHUama 
V.  Jvdy,  44  D.  699. 

Negotiable  notes  given  for  naming  consid- 
eration are  valid  in  hands  of  innocent  in- 
dorsees, to  whom  they  are  transferred  before 
maturity,  except  when  such  notes  are  made 
void  by  express  statute.  Haighl  v.  Joyce, 
56  D.  311. 

One  who  sells  horse  to  another,  and  takes 
note  of  third  person  therefor,  can  recover  on 
note^  although  maker  executed  it  in  consid- 
eration of  gambling  debt  due  vendee,  of 
which  fact  vendor  h/A  notice.  Jones  v.  Be- 
vier,  13  D.  21& 

Statute  provided  that  all  promises,  notes, 
bills,  contracts,  eta,  made  upon  any  gam- 
bling oonsideration  should  ue  void,  that 
equity  might  set  aside  any  such  promise, 
etc.,  and  that  no  assignment  of  any  bill,  note, 
BAreement,  or  other  security,  aa  aforesaid, 
should  in  any  manner  affect  the  remedies  of 
any  person  interested  therein.  Plaintiff  in- 
dorsed certain  drafts  payable  to  hia  order, 
staked  them  at  faro,  and  lost.  Drafts  were 
subsequently  transferred  in  usual  course  of 
business^  and  without  notice,  and  for  valu- 


able conaideraticii,  to  defendant.  In  sait  to 
cancel  indorsements  and  to  have  drafts  de- 
livered to  plaintiff  —  held,  that  indonements 
were  void;  that  defendant  acquired  no  title 
to  drafts,  and  that  plaintiff  waa  entitled  to 
remedy  soughl     Chapin  v.  Dahe^  11  R.  16. 

PMmissorv  note^  execnted  upon  wager 
that  railroad  will  not  be  completed  to  certain 

Soint  at  specified  time,  and  payable  at  speci- 
ed  day  m  case  railroad  is  so  completed,  is 
void  as  wager  contract,  and  also  because  of 
uncertainty  whether  condition  npon  which 
payment  depends  will  ever  be  fulfilled. 
Eldred  v.  Malloy,  26  R.  752. 

08.  niogal  oonnderatioii.  —  Promis- 
sory note,  oonsideration  of  which  is  com- 
P«iunding  of  penalty,  or  soppressing  of  crim- 
inal prosecution,  is  void.  Hhmowrgk  v. 
Sumner,  31  D.  599;  Pbmier  v.  Smiik,  22  D. 
478;  Boa  v.  Bag%ui,  52  D.  759;  Jomea  v.  Uta^ 
29  D.  612;  Mdlfahon  v.  Smith,  86  R.  67. 

Note  is  wholly  void  if  part  of  its  oonsider- 
ation is  illegal,  and  that  part  is  so  eonnected 
with  legal  consideration  that  the  two  cannot 
be  separated.  PoUe  v.  Oray,  91  D.  294;  i>eer^ 
kig  V.  CAap/Tum,  39  D.  592. 

Where  any  part  of  consideration  of  note 
consists  of  agreement  to  discontinue  criminal 
prosecution,  such  note  ia  void.  Sham  v. 
Spooner,  32  D.  848. 

Note  made  upon  legal  and  snfficient  con- 
sideration does  not  become  illegal  by  beincr 
afterwards  used  for  illegal  pnrpoae.  Smm 
V.  Caeeity,  48  D.  420. 

Clerk  in  post-office  embenled  funds  for 
which  postmaster  was  liable  to  government. 
To  secure  himself,  postmaster  induced  derk 
to  give  him  note  with  surety,  he  agreeing 
not  to  prosecnte  criminally  for  embeszle- 
ment.  Beld,  that  note  was  valid  and  surety 
liable.    Bibb  v.  HUeheoek,  20  R.  288. 

09.  Kotos  illogal  by  statuto.  —  Note 
given  in  settlement  of  account  ia  void  when 
part  of  account  consists  of  charges  for  liquor 
sold  in  violation  of  statute.  Deering  v.  Clap- 
man,  39  D.  592;   Widoe  v.  WM,  5  R.  664 

Indorser  of  note  of  corporation  which  ia 
prohibited  from  issuing  notes,  though  nego- 
tiable in  form,  is  not  liable  thereon,  even 
though  corporation  is  authorised  to  issue  cer- 
tificates of  deposit,  and  note  was  in  fact»  as 
appeared  upon  its  face,  made  npon  a  deposit. 
Southern  L.  Co.  v.  Morrie,  44  D.  188. 

Note  ffiven  in  consideration  of  money  ad- 
vanced by  payee,  at  request  of  maker,  to 
broker,  for  losses  sustained  in  stock-jobbinfl 
transactions,  in  violation  of  statute,  is  valicL 
Wyman  v.  Fieke,  80  D.  66. 

Mercantile  paper  made  void  ab  initio  by 
statute  is  void  in  hands  of  bona^fide  holder. 
City  qf  Aurora  v.  West,  85  D.  413. 

70.  or  contrary  to  public  polioy. 

—  Note  given  in  consideration  that  party 
will  withdraw  bid  made  on  sale  of  publM 
lands  is  fraudulent  and  void.  Blythe  v. 
Lowttggood,  37  P.  402. 
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Note  made  bj  priaoner  in  faTor  of  sherifl^ 
who  ia  alao  Jauer,  for  payment  of  fine  and 
eoet^  ia  not  Toid  aa  against  publio  policy. 
8L  Atbcmi  Batik  t.  DiUan,  73  D.  296. 

In  action  on  note,  consideration  for  which 
was  agreement  by  payee  to  procure  for  maker 
a  snlntitate  in  case  he  should  be  "drafted 
80  as  to  do  duty  in  the  army,"  or  otherwise 
to  clear  him  from  draft,  and  maker  was  ncTer 
ia  fact  drafted,  —  held,  that  agreement  was 
contrary  to  public  policy,  and  note  Toid. 
(yffara  ▼.  Carpenter,  9  R.  89. 

71.  or  in  aid  of  public  enemy.  — 

One  who  sells  guns  wi&  knowledge  that 
tiiey  are  to  be  nsed  in  aid  of  rebellion  against 
government  ooncnrs  with  and  actively  pro- 
motes unlawful  and  treasonable  purpose  of 
buyer,  and  note  given  therefor  is  voi<L  TVi- 
ium  V.  Kelky,  94  U.  717;  BuddeU  v.  Landert, 
94  D.  719. 

B  bought  horse  of  A  for  the  confederate 
cavalry  service,  and  aave  note  for  purchase- 
money.  Held,  that  bare  knowledge  on  part 
of  A  that  B  intended  to  make  illegal  use  of 
horse  did  not  vitiate  note.  Tedder  v.  Odoin^ 
6R.25. 

78.  Effect  of  fraud  as  between  origi- 
nal parties.*  —  Ooe  getting  possession  of 
notes,  from  woman,  by  means  of  void  mar- 
riage, has  obtained  them  by  fraud,  and  has 
no  title  to  them.  Prodor  v.  McCall^  23  D. 
135. 

Misrepreeentation,  on  sale  of  tract  of  land, 
of  quantity  of  prairie  broken,  and  failure  on 
seller's  part  to  mform  purchaser  that  there 
was  unexpired  lease  oi  portion  of  premises 
sold,  do  not  render  void  note  given  for  pur- 
chase price,  although  as  between  original 
parties  such  facts  would  be  defense  to  note 
to  extent  of  their  depreciation  of  value  of 
property.    MuJford  v.  Shepard,  33  D.  432. 

Note  obtained  from  an  mtoxicated  person 
will  not  bind  him  where  intoxication  is  such 
as  to  deprive  him  of  his  reason,  particularly 
where  inebriety  has  been  occasioned  by  con- 
trivance of  other  party.  NeweU  v.  Fiahtr, 
49D.  66. 

Note  may  be  avoided  In  toio  for  fraud,  in 
hands  of  payee,  where  maker,  who  was  illit- 
erate man,  signed  it  after  it  was  read  over 
to  him  as  bearing  different  and  less  rate  of 
interest  than  that  expressed  upon  its  face. 
8taqf  V.  RwB,  84  D.  604. 

Note  is  without  consideration,  where  it  is 
made  by  one  whose  building  accidentally 
took  fire,  to  another  to  whose  building  fire 
extended,  under  false  representations  of  lat- 
ter that  he  could  prove  former  was  cause  of 
&re,  thereby  inducing  him  to  believe  that  he 
was  in  some  way  liable.  £noU§  v.  Preble, 
99  D.  614. 

Where  one  signs  note  without  reading  it 
er  cdiling  on  any  one  except  payee's  agent  to 
read  it,  this  is  not,  as   oetween   him   and 

*  As  to  a  ligning  procured  by  fraudulent  nprer 
nutations,  see  notsb  a  £.  607-61JU 


payee,  nes^igence  per  •&  JJojahW  ▼.  Bamk 
eye  In$  Co,,  42  R.  41. 

78.  wfayen  avoids  note  in  hand* 

of  holder  without  notice.*  ~ Where  mer- 
chant had  intrusted  blank  indonements  te 
his  clerk,  and  one  by  false  pretenaea  obtained 
and  used  them,  such  fraudulent  use  ia  not 
forgery,  nor  sneh  frand  as  will  discharge  in- 
dorser,  as  against  innocent  indorsee.  Atf- 
nam  v.  S^laan,  3  D.  206. 

Possession  of  note  acquired  bv  fraad  gives 
no  title,  thou£|h  note  be  payable  to  bearer. 
Nor  can  any  title  be  acquired  from  frandn- 
lent  holder,  by  purchaser  for  value,  bat  with 
notice  of  facts.  Prodor  v.  McCaU^  23  D. 
136;  Omubee  v.  Howe,  41  R.  841. 

In  action  on  note  by  honajidt  holder  for 
value,  before  maturity,  against  maker,  it  ia 
good  defense  that  signature  of  maker  was 
obtained  by  fraud  as  to  character  of  paper 
itself,  and  that  maker  was  ignorant  of 
such  character,  and  had  no  intention  of 
signing  it^  and  was  guilty  of  no  negligence 
in  affixing  his  signature,  or  in  not  ascertain- 
ing character  of  instrument.  Walker  v. 
Egbert,  9  R.  548;  Taylor  v.  Atchimm,  6  R. 
118;  Oibbe  v.  Linabury,  7  R.  676;  Brm  v. 
Eivart,  11  R  445;  CUne  v.  Guthrie,  13  R. 
357;  OriffUhs  v.  Kelbffg,  20  R.  48. 

I>efendant  signed  agreement  constttuting 
him  agent  for  sale  of  patented  article,  which 
agreement  was  so  fnuned  that  part  of  it 
could  be  cut  o£^  leaving  perfect  negotiable 
note.  It  was  so  cut  without  defendant's 
knowledge,  and  resulting  note  was  trans- 
ferred for  value  to  plaintm.  Held,  that  de- 
fendant was  not  liable  in  absence  of  negli- 
gence, and  that  question  of  negligence  was 
for  jury.     Brown  v.  Heed,  21  R.  75. 

74.  when  doea  not.  —  If  negotiable 

note  of  corporation  ia  fraudulently  given  by 
one  having  authority  to  give  it,  and  after- 
wards comes  fairly,  in  usual  coarse  of  bosi- 
ness,  and  without  notice  of  fraufi,  into 
hands  of  third  person,  latter  cannot  be  pre- 
judiced by  proof  of  fraud.  Ridgwag  v. 
Farmeri  Bank,  14  D.  681. 

Fraud  to  vitiate  neootiable  instmment  in 
hands  of  assignee  wnhout  notice  most  be 
in  obtaining  making  or  execution  of  note. 
Fraud  in  relation  to  consideration  ia  not 
sufficient     Mufford  v.  Sfiepard,  33  D.  432. 

Note  void  in  hands  of  pavee,  becanae  ob- 
tained by  him  of  maker  by  fraud,  is  coUect* 
ible  in  hands  of  subsequent  bona  fide  holder 
who  had  taken  it  before  maturity  for  value; 
but  if  such  holder  has  paid  on  such  transfer 
a  less  sum  than  amount  of  notc^  he  can  only 
recover  amount  which  he,  or  sooie  prior 
holder  through  whom  he  derives  title,  has 
paid  for  it.     Hoiwmb  v.  Wfdog,  10  R.  219. 

Bonajide  indorsee  of  negotiable  paper  for 
value  takes  valid  title  although  maker*s  exe- 
cution was  procured  by  fraud,  and  under 

« Indorsement  obtained  by  land,  see  note,  4  L 
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Mippontioii  that  he  was  not  ngning  note, 
and  this  without  regard  to  hit  neeligenoe  or 
eare.  f^9i  NaL  Bank  ▼.  Johiu,  46  R.  506. 
&  P.,  DougUu  ▼.  MaUmg,  I  R.  238. 

One  able  to  read,  though  with  diffionlty, 
and  aignine  negotiable  note  under  represen- 
tation and  beliw  that  it  is  instrument  of  dif- 
ferent character,  without  reading  it  or  tak- 
ing any  other  precaution  than  having  it  read 
to  him  by  a  stranger,  is  liable  to  a  bona  fde 
holder.     OH  ▼.  FwfUr,  41  R.  601. 

Where  one  signs  negotiable  note  relying 
•o  fraudulent  representations  of  payee  that 
it  is  something  different  from  note,  and 
makes  no  effort  to  ascertain  its  tenor, 
whether  he  can  read  or  not,  he  is  liable 
thereon  to  a  Iwnajlde  holder  for  value.  Hud- 
deU  V.  DiUman,  38  R.  152.  S.  P.,  Fisher  v. 
Vim  Behren,  36  R.  162;  WOUam*  v.  Stoll,  41 
R.  604. 

Defendant  was  induced  to  sign  a  note  by 
fraudulent  representation  of  payee  that 
paper  was  instrument  of  different  character. 
There  was  no  physical  obstacle  to  defend- 
ant's reading  paper  before  he  signed  it.  In 
action  on  note  by  holder  in  good  faith,  — 
held,  that  defendant  was  guilty  of  negligence 
in  not  ascertaining  character  of  paper,  and 
therefore  liable.  Chapman  v.  Rose,  15  EL 
401.    S.  P.,  Abboa  ▼.  Bote,  16  R.  427. 

In  action  on  note,  by  bona  Jide  holder 
against  makers,  defendants  jointly  an- 
swered that  their  signatures  were  pro- 
eared  by  payee's  fraud  and  representation 
that  note  was  different  contract,  and  that 
one  of  makers  could  not  read  EDglish,  and 
that  note  was  incorrectly  and  fraudulently 
read  to  him  by  payee,  ffelc^  insufficient. 
Buddea  ▼.  Fliahr,  37  R.  177. 

Where  one  is  induced  by  false  and  fraudu- 
lent representations  to  draw  bill  to  order  of 
fictitious  person,  supposing  him  to  be  real, 
and  delivers  bill  with  instructions  to  deliver 
it  to  payee  on  receiving  mortgage  security, 
and  fnudulent  receiver  negotiates  bill  to  an 
innocent  purchaser,  drawer  is  liable.  Kohn 
▼.  WaUanB,  40  R.  336. 

One  who  signs  negotiable  note,  supposing 
H  to  be  receipt  for  money  paid,  and  being 
unable  to  reaa  English,  is  liable  on  note  to 
bonaJUle  transferee.  Mackey  ▼•  Peterson,  41 
R.  607,  note. 

76.  DureM.  —  Criminal  process  cannot 
be  used  to  compel  one  to  discharge  civil  lia- 
bility; and  note  procured  by  illegal  use  of 
such  process  is  void.  Shaip  v.  Spooner,  32 
D.  348. 

Duress  of  maker  of  note  will  not  avail 
voluntary  indorser  for  sufficient  considera- 
tion.    Bowman  v.  Hiller,  39  R.  442. 

76.  Alteration,  when  material,  and 
a  discharge  of  maker.*  —  Alteration  of 
a  note  by  one  party  without  assent  of  the 

*3ee  notes  on  alterRtlon  of  bills  and  notes,  79 
D.  7bi;  17  K.  97-100;  also  Altssatiom  ojt  Iiisrau- 
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other  renders  instrument  so  altered  void. 
Humphreys  ▼.  (hdUow,  38  D.  490;  MOkr  v. 
Rtfd,  67  D.  4^;  Baadt  rf  Lhnestons  ▼.  Pos* 
ick,  15  D.  136. 

If  date  of  note  is  altered  after  it  passes 
from  maker,  and  without  his  privity  and 
consent,  note  is  a  nullity  as  to  him.  MUeh^ 
V.  Ringgold,  6  D.  433;  Bank  i^  Commonweaiih 
V.  McChord,  29  D.  398. 

Adding  name  of  person  as  maker  of  joint 
and  several  note,  after  delivery,  without 
knowledge  or  consent  of  ori^^inal  signers,  is 
material  alteration,  and  vitiates  note  as  to 
such  original  signers.  WaUaes  v.  Jewell,  8 
R.  48;  HoUt,  McHenry,  87  D.  461;  Nichol' 
son  V.  Combs.  46  R.  229. 

Assent  of  party  to  altered  instrument 
must  be  proved  by  one  making  alteration. 
Humphreys  v.  OuiUow,  38  D.  499. 

Where  maker,  on  presentment  of  sltered 
note,  said  that  note  had  been  altered,  and 
that  he  was  not  bound  to  pay  it^  but  would 
pay  it  as  it  was  justlv  due,  and  also,  when 
property  was  attached  under  writ^  told  his 
receiptor  that  he  should  pav  debt  before 
term  of  court,  these  facts  show  sufficient 
assent  to  alteration.     lb. 

Party  paying  draft  that  has  been  frauda- 
lently  raised  in  amount  must  bear  loss,  and 
cannot  charge  drawer  with  it.  Dunbar  ▼• 
Arnwr,  39  D.  528. 

Partnership  purchased  goods,  and  one 
partner  delivered  in  payment  note  of  third 
parties  payable  to  order  of  another  j>artner, 
and  indorsed  by  partner  so  delivermg  it  in 
name  of  payee,  but  without  his  knowledge  or 
consent,  oubsequently  words  '*  or  bearer  " 
were  inserted  in  note  without  knowledge  or 
consent  of  makers.  Held,  that  makers  were 
not  liable.     McGauUy  ▼.  Gordon,  37  R.  68. 

Ths  following  altercUions  have  been  Iteld  ia 
be  matetial,  and  to  avoid  the  instrument:  Pro- 
curing of  person  not  present  at  making  of 
note  to  put  his  name  thereto  as  a  witness. 
Homer  v.  WalUs,  6  D.  169. 

Alteration  changing  joint  and  several 
note  into  joint  one.  Humphreys  v.  OuUlow, 
38  D.  499. 

Act  of  holder  of  bill  altering  acceptance 
thereof  by  addition  of  place  of  payment. 
WItUcsides  ▼.  Northern  Bank,  19  R.  74. 

Unauthorized  sealing  of  negotiable  note 
after  execution.  VoMghan  v.  Fowler,  37  R. 
731. 

Where  one  of  the  makers  of  a  note  payable 
to  bis  own  individual  order,  who  was  also 
president  of  a  building  association,  after  ne- 
gotiation of  note  and  without  knowledge  of 
other  makers,  at  request  of  president  of 
bank  negotiating  note,  added  to  his  own 
name,  both  as  maker  and  indorser,  words, 
"presdt.  O.  F.  B.  Assn."  First  NaL  Bank 
V.  Frieke,  42  R.  397. 

77.  when  immaterial.  —  Where 

note  is  signed  in  blank,  addition  of  another 
obligor  before  it  is  filled  np^  without  knowl- 
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edge  or  authority  of  original  tigner,  ia  not 
Bach  an  alteration  as  to  render  it  void 
against  him.  Bank  of  Com,  t.  McCkord^  29 
D.  398. 

That  addition  of  another  maker  to  note 
before  its  completion  and  delivery  will  not 
diecharse  oriffinal  makers,  if  made  without 
knowledge  of  the  payee^  see  HaU  t.  Ifc- 
Henry,  87  D.  451. 

Where  note  appeared  on  its  face  to  have 
been  originally  dated  February,  1868,  and  to 
have  been  afterward  changed  to  1869,  b^ 
making  figure  9  over  figure  8,  —  held^  that  if 
alteration  was  made  by  holder,  after  execu- 
tion and  delivery  of  note,  in  order  to  correct 
mistake  and  make  note  conform  to  intention 
of  parties,  such  alteration  did  not  invalidate 
note,  even  if  signer  had  no  knowledge  of  it. 
Dtiker  t.  Fraw,  %  R.  314. 

Plaintiff  was  holder  of  United  States 
treasury  note,  issued  under  treasury  seal  to 
blank  payee,  with  interest  payable  either  in 
lawful  money  or  in  coin,  and  having  indorsed 
upon  it  provision  giving  holder  option  to 
convert  it  at  maturity  into  bonds.  Note  was 
before  maturity  indorsed  as  follows:  "Pay 
secretary  of  treasury  for  redemption,"  and 
forwarded  to  secretary.  It  was  stolen  en 
route,  indorsement  entirely  erased,  and  note 
sold  to  defendant,  who  purchased  in  good 
faith  and  in  regular  coarse  of  business.  In 
action  of  conversion,  —  held,  1.  That  nego- 
tiability of  note  was  not  affected  by  seal, 
nor  by  fact  that  name  of  payee  was  blank, 
nor  by  provision  for  alternative  interest, 
nor  by  provision  allowing  conversion  into 
bonds;  and  2.  That  indorsement  of  note  de- 
stroyed its  negotiability,  that  erasure  of 
indorsement  was  act  of  spoliation  in  no  wise 
affecting  instrument,  and  that  therefore  pur- 
chaser acquired  no  title.  Dintmore  v.  Dun- 
eon,  15  R.  534. 

Payee  of  note,  desiring  to  transfer  it,  and 
being  ignorant  of  appropriate  method,  erased 
his  own  name  and  inserted  that  of  trans- 
feree; but  subsequently  and  before  delivery 
restored  instrument  to  its  original  form  and 
transferred  it  by  indorsement.  Held,  that 
alteration  was  not  materiaL  Uorst  v.  Wag- 
ner, 22  R.  255. 

A  note  payable  to  order  of  W.  was,  before 
issue,  indorsed  by  F.  It  was  signed  by  G., 
and  this  signature  was,  at  request  of  W., 
changed  to  *'G.,  agent."  Note  was  given 
for  G.'s  private  debt.  F.  did  not  assent  to 
change,  and  there  was  no  evidence  to  show 
that  G.'s  principals  were  accustomed  to  pay 
notes  drawn  in  this  form.  In  action  against 
F.,  —  held,  that  change  was  immaterial. 
Mant^acturert'  etc.  Bank  v.  FoUeli,  23  R. 
418. 

Where  to  note,  maker,  after  signing  and 
before  delivery,  added  words,  "this  note  is 
eiven  upon  condition,"  but  there  was  noth- 
ing to  show  what  condition  was,  and  payee 
detached  those  words,  and  transferred  note  to  | 


hona  fide  pircfaaser,  —  hM^  that  altoratm 
did  not  vitiate  note,  and  that  it  was  error  to 
submit  qnestioii  of  materialitj  to  jurr. 
PaXmer  t.  Largenl,  25  R.  479. 

Noto  for  purpose  of  raising  money  for 
church  of  which  they  were  trustees,  was  exe- 
cuted in  usual  form  by  several  individuals, 
with  general  addition  of  words,  "  trustees  of 
the,  etc.,  church."  These  latter  words  were 
erased  without  their  consent.  Held,  imma- 
terial^  as  makers  were  individually  liable 
upon  noto  in  ito  original  form.  Hauee  ▼. 
MaUheum,  30  R.  226. 

The/oUowing  atteraOone  kme  hetn  hdd  wA 
to  invaBdate  the  inairwnmU:  Alteration  of  ne- 
gotiable noto  executed  by  two  persona,  by 
interlining  words  "or  either  of  oa."  MtOer 
V.  Beed,  67  D.  459. 

Alteration  of  bill  by  noting  rssidences  el 
indorsers  thereon,  after  their  names.  Biru' 
there  t.  Kendall,  80  D.  610. 

Addition  of  words  designating  place  el 
payment  at  foot  of  note,  merely  as  memo- 
randum; though  it  would  discharge  indorser. 
American  NaL  Banky.  Bangi,  97  D.  349. 

Addition  of  word  "  anuuuly  "  to  interest 
clause  of  noto  payable  in  less  than  two  years. 
—  it  does  not  require  payment  of  interest  at 
end  of  year.    Leonard  t.  PhiUipe,  33  R.  370. 

Adding  name  of  witness  to  noto  without 
maker's  knowledge.  MUbery  v.  Storer,  46 
R.  361;  FuOer  t.  gVeen.  54  R.  600. 

78.  What  alterations  will  diachargv 
indorsers.  — Inserting  place  of  payment  in 
noto  payable  generally  discharges  indoroert, 
if  such  altoration  is  made  without  their 
knowledge  or  consent.  Sturgee  v.  WUBame, 
75  D.  473;  Towneend  r.  Star  Wagon  Co.,  35 
R.493. 

Drawer  of  bill  and  indorser  of  noto  pay- 
able generally  do  not  occupy  analogous  posi- 
tions, and  principle  allowing  drawee  of  bill 
to  insert  place  of  payment  obes  not  authorise 
payee  of  noto  to  make  similar  alteration. 
Sturgee  v.   WilUanut,  75  D.  47a 

Noto  is  matorially  altered,  and  ia  therefoce 
not  admissible  in  action  against  indorser, 
where  evidence  already  showed  that  treas- 
urer of  corporation  drew  noto  in  blank,  ob- 
tained indorsement  of  president  thereon  with 
affix  *'Pres't,"  he  refusing  to  indorse  it  as 
individual,  filled  up  noto  with  presidents 
name  as  payee,  and  amount,  erased  word 
"  Pres*t  **  from  indorsement,  and  then  gave 
it  to  holders,  who  took  it  for  precedent  debt 
due  them  from  corporation,  and  with  knowl- 
edge that  indorser  was  president  thereof. 
Sfiarpe  v.  Bellia,  100  D.  618. 

Defendant,  for  maker's  accommodation, 
indorsed  noto  payable  to  maker's  order,  and 
before  maker  indorsed  it.  Maker,  in  nego- 
tiating noto  to  plaintiff,  altered  its  face  so 
as  to  make  it  payable  to  plaintiff's  order, 
without  defendant's  knowledge  or  ounsent 
In  action  to  charge  defendant  as  original 
promisor,  —  Ae/e4   that   alteration  WM  bmf 
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serial    and    avoided    defendant's   liabili^. 
Stoddard  v.  Penniman^  11  R.  363. 

Defendant  indorsed  note  in  which  time 
and  place  of  payment  were  left  blank. 
Maker  afterward  filled  blanks  and  added 
words  "  with  interest.  *'  In  action  against  iu- 
dorser,  —  held,  that  addition  of  words  "  with 


interest  **  was  nnauthorized  alteration  of 
note,  which  discharged  indorser  from  lia- 
bility.   McOrath  ▼.  Clark,  15  R.  372. 

Note  was  signed  by  A,  indorsed  by  C,  and 
delivered  to  S,  who  took  it  away  with  him 
and  soon  returned  it  to  A,  stating  that  it 
shoald  have  been  drawn  "with  interest," 
whereupon  these  words  were  added  by  A's 
assent  and  in  Cs  absence.  In  action  against 
C,  on  indorsement,  note  was  introduced  in 
evidence  in  its  original  form,  words  '*  with 
interest "  having  been  erased.  Held,  that  C 
liable,  as  alteration  was  not  fraudulent. 


and  note  had  been  restored  to  its  originsd 
form.     KomntM  v.  Kermedjft  3  R.  541. 

79.  or  sureties.  —  Material  altera 

tion  of  complete  note,  bv  principal  maker, 
before  delivery,  and  without  knowledge  of 
sarety,  discharges  surety,  although  altera- 
tion was  without  knowledge  of  payee.  Jones 
▼.  Bangs,  48  R.  664. 

Surety  on  note  is  discharged  by  addition 
of  another  surety  without  his  consent, 
though  before  delivery  of  note,  if  payee 
knew  that  addition  was  made  without  his 
consent.  Bell  v.  Meffenry,  87  D.  451.  Con- 
tra, if  payee  did  not  know.  Ward  v.  HackeU, 
44  R.  187. 

Catting  off  name  of  one  surety  without 
eonsent  of  other  sarety,  by  payee,  is  such 
alteration  of  note  as  will  discharge  latter 
sarety.     HaU  t.  Mefffmy,  87  D.  451. 

MsJcer  of  note  altered  its  date,  without 
knowledge  or  consent  of  surety,  after  ez- 
ecntion,  bat  before  delivery.  Held,  that 
sarety  was  discharged.  Britton  v.  Dierker, 
2  R.  553;  Brownr,  Straw,  29  R  369. 

Note  bearing  interest  was  signed  by  prin- 
cipal maker  and  by  sureties  and  delivered  to 
payee.  Two  months  afterward  payee,  with- 
out fraudulent  intent,  sureties  not  being 
preeent,  but  by  consent  of  principal  maker, 
added  words,  "Int.  payable  semi-annually." 
In  action  on  note  by  payee, —  held,  that  alter- 
ation avoided  it  as  to  sureties,  and  that,  after 
going  to  trial,  payee  could  not  be  permitted 
to  strike  out  added  words,  and  recover  on 
note  in  its  original  form.  Fulmer  v.  Seiis.  8 
R  172. 

Note  made  by  M.  and  0.,  latter  signing  as 
sarety,  was,  after  execution,  by  consent  of 
M.  and  holder,  but  without  knowledge  of 
O.,  altered  by  adding  words  •*  with  interest." 
Held,  a  material  alteration,  entirely  dischsr- 
ging  O.     Olooer  v.  Bobbins,  20  R  272. 

Where  one  signed  note  as  surety,  and  ad- 
ded word  "  sarety  "  to  his  signature,  erasure 
of  that  word  before  indorsement  discharges 
"'-      Lattb  T.  Paine.  26  R.  16a. 


In  action  by  administrators  off  ^yee  el 
note  made  in  1859  and  payable  '*m  gold," 
against  sureties  thereto,  latter  interposed 
defense  that  words  "  in  gold  "  were  inserted 
by  payee  without  their  knowledge  or  consent 
after  delivery.  Held,  that  alteration  did 
not  change  legal  liability  of  sureties,  an«l 
that  they  were  therefore  liable.  Bridges  v. 
WmitTs,  2  R.  598. 

Defendant  was  surety  on  note  payable  to 
plaintiff.  In  drafting  note,  plaintiff's  given 
name  was,  through  mistake,  incorrectly 
written.  After  note  was  executed,  plaintiff, 
with  consent  of  maker,  but  without  knowl- 
edge or  consent  off  defendant,  corrected 
payee's  name.  HM,  not  a  material  altera- 
tion.   Derb^  v.  TkraO,  8  R.  389. 

Memorandum  made  on  beck  of  note  by 
holder,  in  pursuance  of  agreement  witii 
maker,  but  vrithout  knowledge  of  surety,  to 


effect  that  rate  of  interest,  after  specified 
day,  will  be  less  than  that  provided  m  note, 
is  not  alteration,  and  does  not  discharRe 
surety.  Cambridge  Samngs  Bank  v.  Hyde, 
41  R.  193. 

80.  When  alteration  avoids  note  in 
hands  of  innocent  purchaser.  —  Note 
having  been  indorsed  by  payee  and  another, 
maker  in  good  faith,  bat  without  knowledge 
or  consent  of  indorsers,  inserted  name  ol 
second  indorser  as  payee  in  body  off  note. 
Held,  such  alteration  as  avoided  note  as  to 
indorsers,  even  in  hands  of  innocent  holder. 
Aldrieh  V.  Smiih,  26  R.  536. 

Defendant  signed  note  for  eight  dollars, 
leaving  very  small  space  after  figure  8 
and  word  "eight."  Payee  added  cipher  to 
figure  8  and  "y"  to  word  '* eight,"  and 
transferred  note  to  6ona  Jde  purchaser. 
Held,  tiiat  whether  maker  was  negligent 
was  a  quastioa  off  ffaot.  Lea*  t.  Walls,  47 
R.  699. 

The  foUowmg  aUeraHons  have  fieen  hM  to 
avoid  a  note,  even  in  the  hands  qf  a  bona  fide 
purchaser:  Fraadulent  alteration  off  note  in 
material  park  Belknap  t.  National  Bank, 
97  D.  105. 

Alteration  of  date  of  note  without  consent 
of  indorser.    Stephens  v.  Chraham,  10  D.  485. 

Destruction  oi  memorandum  written  on* 
der  note,  and  qualifying  it.  Wait  v.  Pom* 
eroy,  4  R.  395;  Benediei  r.  Cowden,  10  K 
382. 

Addition  by  payee  of  note  drawn  npon 
printed  form,  after  its  delivery,  and  without 
knowledge  or  consent  of  maker,  of  words 
'*  10  per  cent"  in  blank  after  '' interest  at" 
Holmes  v.  Trumper,  7  R.  661. 

Changing  note  to  negotiable  note,  without 
knowledge  or  consent,  either  express  or  im- 
plied,  of  promisor.  Morehead  v.  Parken' 
burgh  NaL  Bank,  13  R.  636. 

Alteration  of  note  bv  one  of  several  mak- 
ers, not  assented  to  by  other  makers,  by 
which  amount  is  increased  bv  inserting 
words  or  figures  in  blank  space  len  in  printea 
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form  on  which  it  is  written.  Greenfield 
Savings  Bank  ▼.  StoweU,  26  R.  67;  KnooDmUe 
NaL  Bank  w,  Clarke,  33  R.  129. 

Unauthorized  alteration  of  time  of  pay- 
ment of  note.     Cfiarlton  v.  Beed,  47  R.  808. 

81.  When  it  does  not.  —  Alteration  of 
promiasor^  note  will  not  enable  maker  to 
avoid  it  m  hands  of  indoraee,  where  inch 
alteration  by  payee,  without  maker's  knowl- 
edge, bat  without  any  fraudulent  intent, 
was  merely  to  correct  mistake  and  make 
date  what  parties  intended  it  to  be.  Amea 
T.  Colbum,  71  D.  723. 

Maker  of  note,  in  nsoal  form,  is  negligent 
in  leaviuff  blank  between  words  indicating 
amount  &r  which  note  is  drawn  and  word 
''dollars*';  and  although  blank  is  fraudu- 
lentiy  filled  np  after  delivery,  so  as  to  in- 
crease amount  alteration  being  impercep- 
tible, maker  is  liable  to  innocent  holder  for 
face  of  note.  Oarrard  t.  Haddan,  6  R.  412. 
S.  P.,  Yoeum  t.  Smiiht  14  R.  120;  Broum  t. 
Beed,  21  R.  76. 

One  who  signs  and  deliTcrs  contract,  in 
form  like  negotiable  note,  but  with  condition 
limiting  his  liability  so  appended  as  to  be 
capable  of  separation,  leaving  apparently 
perfect  note,  is  liable  to  innocent  mdorsee 
of  such  note  for  value  and  before  maturity, 
after  such  separation    has  been  made    by 

Ssyee,  without  maker's  knowledge.    If  oil  t. 
nM,  31  R.  131. 

Defendant  indorsed  note  for  accommoda- 
tion of  maker,  who  afterward,  and  without 
knowledge  of  defendant,  changed  note  by 
adding  to  body  of  it  following  words:  "  Pay- 
able before  maturity,  and  interest  on  unex- 
pired term  refunded  if  I  so  direct,"  and 
ncffotiated  it  to  plaintiff,  who  was  bona  /de 
holder,  for  value,  and  without  notice  of 
alteration.  Beldf  that  alteration  was  imma- 
terial as  to  defendant,  and  his  liability  not 
affected  thereby.  Herrkk  t.  Baldwin,  10  R. 
161. 

Alteration  of  note  after  delivery,  by  filling 
blank  left  therein,  ao  as  to  make  note  draw 
interest  at  ten  ner  cent,  will  not  invalidate 
it  in  hands  of  hona  fide  indorsee  for  value 
before  maturity.  BainboU  v.  Eddy,  11  R. 
152.     a  P.,  Blakey  v.  Ja/insan,  26  R.  254. 

Note  was  executed  specifying  no  rate  of 
interest.  Afterward,  without  ms^er's  knowl- 
edge, worda  "ten  ner  cent  interest  from 
date**  were  inaertea,  by  nayee's  consent, 
immediately  after  the  wora  ''aty^in  blank 
left  for  insertion  of  place  of  payment.  Sub- 
aequentiy  added  words  were  erased,  and 
erasure  was  visible.  Held,  that  innocent 
purchaser  for  value  could  recover  on  note. 
Sliepard  v.  Whetstone,  33  R.  143. 

82.  Alteration  by  stranger,  or  un- 
authorized agent.  —  If  agent,  intnidte.l 
with  note  for  purpose  of  having  it  discounted 
at  bank,  alter  it,  such  alteration  will  not 
aToid  note,  not  being  imputable  to  principal. 
HmU  V.  Orttsf,  10  R.  232. 


Unauthorised  alteration  of  rate  of  interest 
in  note  will  not  release  maker  where  he 
learned  of  it  and  &uled  to  rescind  oontnct 
and  return  consideration.  Cannon  t.  Gngsby. 
66  R.  769. 

Defendant  delivered  to  8.,  for  plaintiff, 
draft,  payable  to  plaintiff 'a  order.  &  altered 
it  by  writing  aoroaa  face  worda  ''  payable  in 
United  Statea  gold  ooin.**  There  was  no 
evidence  of  nature  of  8.*a  agency  for  plain- 
tiff, or  that  plaintiff  knew  of  alteration. 
Plaintiff  presented  draft  to  drawee  and  de- 
manded gold,  which  waa  refnaed,  but  cQver 
waa  tendered.  Thereupon  demand  waa  made 
by  notary,  but  whether  for  gold  or  not  did 
not  appear.  Li  action  agamat  drawer, — held, 
that  m  abaence  of  evidence,  it  woold  not  be 
inferred  that  S.  waa  authoriaed  to  make  al- 
teration, and  that  therefore  it  did  not  vitiate 
draft.    Lanffenberger  v.  Kroeger,  17  R.  418. 

83.  Bight  of  payee  or  holder  to 
recover  on  original  demand.  —  Taking  of 
note  of  debtor  dbea  not  extingniah  original 
debt  or  operate  aa  payment,  and  therefore 
where  payee  of  note  naa,  without  frandulent 
intent^  altered  it  after  delivery,  without 
maker'a  conaent,  he  may,  nerertheleaa,  re* 
cover  upon  original  demand.  Maitemm  v. 
BUswarth,  14  R.  766;  Lewit  v.  Behenek,  90  D. 
631.    Contra,  WhUe  v.  Bobs,  70  D.  648. 

Material  alteration  of  note  by  payee;,  with- 
out fraudulent  intent  and  onoer  mistake, 
avoida  note,  bat  leavea  debt  unpaid,  and 
proper  remedy  to  recover  it  ia  at  law;  but 
where  discovery  prayed  by  bill  ia  in  aome 
degree  necessary  to  show  agreement  and 
mistake,  equity  will  entertain  jnriadictica. 
Lewis  T.  Schenck,  90  D.  631. 

Payee  of  note,  honestly  aopposing  he  had 
right  to  do  ao^  altered  note  by  reducing 
amount,  and  then  tranaferred  it  to  bomaJSds 
purchaaer.  Ifeki,  that  there  oould  be  no 
recovery  on  note,  but  holder  aught  recover 
on  ita  original  conaideratioo.  Staie  Bamngs 
Bank  v.  Shaffer,  31  R.  394. 

84.  Forged  pap|er,  generally.*— 
Forged  note  ia  ratined  if  peraon  whose  name 
is  forsed  accepts  deed  of  trust  te  indemnify 
him  u>om  loss  by  note.  Neither  re-execn- 
tion  nor  redelivery  is  necessary.  FUapatridt 
V.  School  Commrs,  46  D.  76. 

Detachment  of  written  condition  made  at 
same  time,  and  upon  same  paper,  from  prom- 
issory note,  if  altering  its  onairacter  ami  done 
fraudulentiy,  ia  forgery.  SteUe  w.  StraUon, 
1  R.  282.  See  alao  VfTaU  v.  Pomerog.  4  B. 
395;  Benedict  T.  Cowden,  10  R.  382. 

Mere  promiae  to  pay  forged  note^  when 
such  promise  ia  given  by  aupposed  maker  of 
note  without  any  new  consideration,  and 
after  promiaee  haa  acquired  note,  ia  nol 
binding.     Workman  v.  Wright,  31  B.  546. 

Promise  by  one  whoee  indorsement  ea 
note  is  forged,  to  pay  same,  ia  void  aa  agaiDdl 

*  Ratlflcatlon  of  forged 
14  B.  106,  IU0;  U  A.  660^fi«w 
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public  policy.     SiwtLer  t.    Vandike,   37   R. 

;o2. 

Uukuown  person,  assnmingname  of  Daniel 
vuerusey,  a  land-owner,  borrowed  money 
!rom  plaintiff  upon  Guernsey  land,  and  gave 
Botes  and  mortgage  in  his  name,  and  re- 
ceived from  him  draft  for  amount  of  loan, 
^yable  to  the  order  of  Daniel  Guernsey,  aud 
m  that  name  indorsed  draft  to  defendant 
bank.  Plaintiff  and  bank  in  good  faith  sup- 
posed they  were  dealing  with  Daniel  Guern- 
sey. Held,  that  plaint  could  not  recoyer 
Miioont  from  bank.  Emporia  NojL  Bank  v. 
BholweU,  57  R.  171. 

86.  Bights  of  innocent  payee  or 
bolder.  —  Forced  indorsement  of  negotiable 
bill  passes  no  title  to  it,  even  to  innocent  in- 
dorsee,  and  no  holder  can  recover  amount  of 
it  from  drawers  without  alleging  and  prov* 
tng  payee's  indorsement.  FoUier  v!  Schroder, 
92  D.  521. 

A  wrote  his  name  upon  piece  of  blank 
paper  at  reouest  of  B,  who  afterward,  with- 
out knowleoge  or  consent  of  A.  wrote  prom- 
issory note  over  signature.  In  action  on 
note  by  innocent  holder,  —  held,  that  instru- 
ment was  forgery,  and  that  A  was  not  liable. 
CamUant  v.  W/iisler,  4  R.  623. 

When  name  of  one  maker  of  joint  note  has 
been  forged,  another  maker,  although  only 
surety,  and  signing  in  belief  that  forged  name 
is  genuine,  is  nevertheless  bound  to  innocent 
payee.   Bebnsr.  Wayne  Agrie,  Co.,  38  R.  147. 

86.  Becovering  amount  paid  on.  — 
If  one  pays  foraed  note  purporting  to  be 
made  by  him,  he  cannot  recover  amount. 
Johnsom  T.  Commercial  Bank,  55  R.  315. 

Where  drawee  of  bill  to  which  name  of 
drawer  has  been  forsed  accepts  or  pays  it  in 
hands  of  bonajide  h<3der,  he  is  bound  by  act, 
and  can  neither  repudiate  nor  recoTer  pay- 
ment. NaL  Park  Bank  t.  NhUh  NaL  Bari, 
7  R.  310;  Bemheimer  v.  Marshall,  72  D.  79. 

So  held  where  genuine  draft  was  fraudu- 
lently altered  by  mcreasing  amount,  chan- 
ging name  of  payee,  and  erasing  and  rewrit- 
ug  name  of  drawer.  NcU,  Fork  Bank  v. 
IfiiUk  NaL  BafUt,  7  R.  310. 

Drawee  of  bill  Is  pre:sumed  to  have  bet- 
ter knowledge  of  siffuature  of  drawer  than 
holder.  So  where  bank  cashed  draft,  and 
afterward  collected  it  of  drawee,  and  it 
proved  to  be  forged,  —  held,  that  drawee  had 
no  redress  aeainat  bank,  although  latter  had 
received  draft  from  unknown  holder  without 
reqairins  his  indorsement.  Htnoard  v.  Mia- 
aierippk  VaUey  Batkk,  26  R.  105.  Compare 
Fir9i  Nat.  Bankr.  Tappan,  7  R.  568. 

87.  Bning  on  onginal  demand.  — 
Return  of  note  on  which  name  of  one  of 
makers  was  forged  is  not  essential  before 
action  on  original  demand  can  be  brought,  if 
it  appear  that  other  parties  are  insolvent  and 
BO  ii^nry  will  result  to  person  transferring 
note  by  failing  to  return  it  i*ope  v.  Nance, 
13  D.  601 


IV.  Transfers,    and    Riqhtb    07    Pun- 

CHASBRS. 

1.  NegoUabUUif,  and  Jmw  Trantferred 

88.  What  is  a  negotiable  bill.*  — 
Term  "negotiable,"  in  its  enlarged  significa- 
tion, applies  to  any  written  security  which 
may  be  transferred  by  indor-^ement  or  do- 
livery,  so  as  to  vest  in  indorsee  anch  l('i;:il 
title  as  will  enable  him  to  maintain  action 
thereon  in  his  own  name.  OdeU  v.  Ch^ay,  55 
D.  147. 

Sight  draft  payable  to  order  of  bank,  di- 
recting drawee  to  charge  amount  to  certain 
account,  is  negotiable,  and  does  not  consti- 
tute assignment  of  fund.  WitUney  v.  Elioi 
Nat,  Baric,  50  R.  816. 

80.  What  is  not.  —  Bill  of  exchange 
payable  to  particular  person,  without  words 
"or  order,'  or  "assigns,"  or  other  such 
words,  is  not  negotiable.  Gerard  v.  La  CoeU, 
ID.  236. 

Order  is  not  negotiable  which  is  drawn  on 
postmaster-general  of  United  States  by  con- 
tractor, payable  to  order,  to  be  charged  to 
drawer's  account  for  transporting  maib,  and 
holder  cannot  sue  drawer  thereon  in  his  own 
name.     Reende  v.  Knox^  30  O.  247. 

00.  What  is  a  negotiable  note.  ^ 
Promissory  notes  were  negotiable  at  com 
mon  law.    Dunn  v.  Adame,  35  D.  42. 

Test  of  negotiability  of  note  is,  that  it 
must  be  undertaking  to  pay  certain  sum  at 
all  events  at  some  time  which  must  certainly 
come,  and  not  out  of  particular  fund,  or  upon 
contingent  event     Cota  v.  B%ick,  41  D.  464. 

Woras  "  value  received "  are  not  essen- 
tial.    FrankUn  v.  March,  25  D.  462. 

United  States  treasury  notes  are  negoti- 
able.    Fraur  v.  D'lnviUiere,  44  D.  190. 

In  Indiana,  notes  payable  in  bank  within 
state  only  are  placed  upon  footing  of  bills  ot 
exchange,  and  governed  by  law  merchant. 
Hunt  V.  StandaH,  77  D.  79. 

Note  ia  not  rendered  non-negotiable  by  ad- 
dition of  words:  "  The  express  condition  of 
the  sale  and  purchase  of  this  Ohio  reaper 
and  mower  No.  —  is  such  tiiat  the  title, 
ownership,  or  possession  does  not  pass  from 
the  said  McDonald  &  Oo.  until  the  note  and 
interest  is  paid  in  full;  that  the  said  Mc- 
Donald &  Co.  have  full  power  to  declare 
this  note  due  and  take  possession  of  saicl 
machine  at  any  time  they  may  deem  them- 
selves insecure,  even  before  the  maturity  of 
the  note."  Heard  v.  Dubuque  CamUy  Bank, 
30  R.  811. 

Reservation  in  note  of  right  to  pay  it  be- 
fore maturity  in  installments  of  not  less 
than  five  per  cent  of  principal,  whenever 
semi-annual  interest  falls  due,  does  not  ren- 
der it  non-negotiable.  Riker  v.  Bvrague 
Mfg.  Co,,  51  R.  413. 

Mote  providing  for  "interest  at  ten  per 

*  See  note  on  the  requisites  of,  and  difflerei>t 
kinds  of,  negotiable  instruments,  14  D.  48I-4V. 
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ceat  per  annum  until  paid,  seven  if  paid 
when  due,"  is  not  rendered  non- negotiable. 
8mUh  ▼.  Craw,  53  K  20. 

Note  given  for  premium  on  policy  of  in- 
■nrance,  which  was  otherwise  negotiable, 
contained  memorandum  that  if  maker  failed 
to  pay  it  at  maturity,  whole  amount  of  pre- 
mium on  policy  should  be  considered  earned, 
and  policy  void.  Held,  that  memorandum 
did  not  affect  its  negotiability,  and  that  it 
was  entitled  to  grace.  Ktrkv.  Dodge  County 
Mut,  Ins,  Co,,  20  R.  39. 

Statute  placed  negotiable  notes,  made 
payable  at  bank  and  actually  discounted  by 
said  bank,  upon  footins  of  foreign  bills  of 
exchange.  HeJdy  that  tooting  of  such  note 
was  not  affected  by  fact  that  it  was  drawn 
payable  at  distant  day,  and  contained 
statement  that  it  was  secured  by  mort- 
gage.    Duncan  v.  Louisville,  26  R.  201. 

Note$  containing  the  /oUowing  phrcueology 
have  been  held  negotiable:  "Oct.  19,  1830. 
Good  to  R.  C,  or  order,  for  thirty  dollars, 
borrowed  money.  J.  W.  !!•"  Franklin  v. 
March,  25  D.  462. 

Note  payable  "to  the  order  of  the  in- 
dorser's  name."  United  titaiear.  White,  37 
D.  374. 

Note  obscurely  and  nngrammatically  writ- 
ten, where  promise  is  for  value  received  to 
pay  certain  party  or  bearer  certain  sum, 
with  following  addition,  **  it  being  for  prop- 
ertv  I  purchased  of  him  in  value  at  this  date, 
as  being  payable  as  soon  as  can  be  realized 
of  the  above  amount  for  the  said  property  I 
have  this  day  purchased  of  said  P.,  which  is 
to  be  paid  in  the  course  of  the  season  now 
coming."    CoCa  v.  Buck,  41  D.  464. 

Note  payable  to  order,  "  with  interest, 
waiving  the  right  of  appeal  and  all  valuations, 
appraisement,  stay  and  exemption  laws." 
zimmemian  v.  Anaereon,  5  R.  447. 

Note  given  to  insurance  company,  and 
otherwise  negotiable,  bearing  on  its  face 
words:  "  On  policy  No.  33,386,"  — and  this, 
although  policy  contained  provision  for  set- 
off of  notes  due  ia  case  of  loss.  Taylor  y, 
Curry,  12  R  661. 

Note  made  in  Michigan,  payable  in  Can- 
ada, in  "  Canada  currency. "  Black  v.  Ward, 
15  R.  162. 

Note  made  payable  twelve  months  after 
date,  "  or  before,  if  made  out  of  sale  of  "  a 
machine.  JBmti  t.  Steekman,  15  R.  542; 
Walker  v.  Woollen,  23  R.  639. 

Note  to  corporation  or  order,  expressed  to 
be  paid  "in  such  installments  ana  at  such 
times  as  the  directors  of  said  company  may 
from  time  to  time  assess  or  require."  WhUe 
V.  Smiih,  20  R.  251. 

Note  of  oorporation,  negotiable  in  form, 
but  bearing  seal  of  corporation.     CenL  NaL 
Bank  v.  CharkUe  R.  R.  Co.,  22  R.  12. 
91.  What  is  not.  —  Person's  note  made 


payable  to  himself  is  not  negotiable  (wper, 
!•  Bol  posacsiod  ol   attributes  of   bill  of 


exchange,  and  of  itself  creates  no  legal 
bility.     MuhUng  v.  SaUler,  TJ  D.  172, 

In  Indiana,  notes,  unless  payable  at  bank 
in  that  state,  cannot  have  bona  fide  holder, 
as  to  defenses,  although  they -are  so  far  ne- 
gotiable as  to  be  transferable  and  suable  by 
holder.  Muasebnan  t.  McElhenny,  85  D, 
445. 

Note  concluded,  "witness  my  hand  and 
seal,"  etc.,  but  no  seal  was  affixed.  Held, 
that  it  must  be  treated  as  a  sealed  uistt-u- 
ment     McCarUy  v.  Supervisors,  38  R.  338. 

Contemporaneous  memorandum  indorsed 
on  and  referred  to  in  note,  providing  that 
note  is  not  to  be  binding  unless  certain  other 
described  note  shall  not  be  paid,  destroys  its 
negotiability.  Chrimison  v.  Russell,  45  R.  126. 
Instrument  in  form  of  negotiable  note,  bat 
with  the  word  "[sealed]  (the  statutory 
substitute  for  a  oommon-law  seal)  following 
maker's  signature,  is  sealed  and  not  negoti- 
able, although  it  further  purports  to  be  "ne- 
gotiable" and  payable  at  specified  place. 
Brown  v.  Jordhal,  50  R.  560. 

The/oUoioing  have  been  held  noito  be  negoU- 
able  notes:  Note  payable  in  merchandise  to 
bearer  or  order.  Rhodes  v.  Lindly,  17  D. 
580;  Tibbets  v.  Oerrish,  57  D.  307. 

Note  made  here,  but  payable  in  Canada 
money.     T/unnpaon  v.  Sloan,  35  D.  546. 

Note  payable  to  person  "when  he  is 
twenty -one  years  old."  Contin^ncy  may 
never  happen,  and  therefore  it  is  not  cer- 
tainly and  at  all  events  payable.  KtUey  v. 
Heminingvoay,  56  D.  474. 

Note,  in  terms  payable  to  order,  but  con- 
taining condition  that  it  shall  be  given  up  to 
maker  as  soon  as  amount  of  it  is  received  by 
payee.     Hubbard  v.  Moselv,  71  D.  698. 

Instrument  conditioned  to  pay  money 
"  when  the  estate  of  Thomas  Mason  is  set- 
tled up."    Husband  v.  EfpUng,  25  R.  273. 

Note  payable  to  order  of  one  as  *'  tnutee  *| 
and  subsequent  indorser,  before  indorsement 
by  payee,  is  not  liable.  Third  NaL  Bank  y. 
Lange,  34  R.  304. 

Note  bearing  in  marffin  words,  ''eiven  ■■ 
collateral  security  with  sgreement?'  Cot- 
tello  V.  Crowett,  34  R.  367. 

Written  provision  to  pay  certain  snm  al 
certain  time  to  order  of  another,  bnt  joined 
with  stipulation  concerning  title  to  property, 
and  promises  in  respect  to  same,  and  war- 
ranty as  to  pecuniary  reepcmsibility  of  prom- 
isor.    Killam  y.  Schoeps,  40  R.  313. 

Note  containing  provision  that  "if  the 
agent  does  not  seU  enough  in  one  year,  one 
more  is  granted."  Miller  v.  Poage,  41  R  82. 
Note  payable  "on  demand,  or  in  three 
jrearsfrom  this  date,"  with  interest  " dnv- 
m^  said  term  or  for  such  further  time  as 
said  principal  sum  or  any  part  thereof  shall 
remain  unpaid."  Makoney  ▼.  Fitspatriek,  43 
R.  502. 

Note  providing  that  payee  (maker)  or  kJa 
assigns  may  eztaad  time  ol  pajmeal  iadofli 
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■itolr.     roodtey  ▼•   I^obertM,  4A  &.  685; 
aiidUen  t.  Bemy,  54  IL  816. 

Note  pftjable  "  fcweWe  montha  after  date, 
•r  bofoNb  if  made  oat  of  the  nJe^"  eta 
CkarUom  r.  Reed,  47  R.  808. 

Written  promlae  te  pay  to  bearer  one 
Donce  of  gold  in  two  yean  from  date.  Both 
ert9  T.  SmOh,  56  R.  567. 

93.  Stlpulatloiui  to  pay  attorney's 
fbea»  cto.  —  Stipulation  in  note  for  reason- 
able attoraoy  fee  in  ease  of  proceedings  to 
oolleot  k  Tiuid  against  maker.  Peyter  t. 
Cok.  50  B.  451.  Contra^  WiAer$po<m  r. 
If  nMelnuM,  88  B.  404. 

Agreement  inserted  in  or  indorsed  npon  a 
bin  or  note  to  pay  attorney's  fees,  if  action  is 
brought  on  bill  or  note,  does  not  destroy  its 
BOgotiability.  Oaar  t.  LomtvUle  Banking 
Opl,  21  B.  209;  Stoneman  t.  Pjfle,  9  R.  637; 
Ronton  T.  SeoviUe,  21  K  212;  Nkkentm  v. 
ShMon,  85  D.  280;  Statan  t.  ScoviU,  26  K 
779;  Trader  t.  Chideater,  48  K^  38.  Conti^ 
Woodtj,  Ncrth,  24  R.  201. 

ProTision  in  note  to  pay  oosts  and  charges 
for  ooUectiDB  it  renders  it  non-negotiable. 
Margkmd  FertU,  eie.  Co.  r.  Newman,  45  R. 
75a  &  P..  FirU  NaU  Bank  r,  Laraen,  50 
R.  365;  H'oode  t.  Narik,  24  R.  201;  /oAiwtoa 
▼•  A'^^*  37  R  675. 

Note  conditioned  to  pajr  expenses  of  col- 
lection, including  attorney  s  fees,  and  giving 
payee  power  to  declare  it  due  at  any  time 
he  may  deem  it  insecure,  is  not  negotiable. 
Morgam  t.  JSdwarda,  40  &  781;  FirH  NaL 
Bamk  t.  Bymtm,  87  R.  604. 

Instrument  in  form  of  ordinary  promissorr 
aoto  contained  also  promise  "  to  pay  an  aa- 
ditional  sum  of  ten  per  cent  as  attorney's 
fee  *  if  note  was  not  paid  at  maturity  and 
was  placed  in  hands  of  an  attorney  for  coUec- 
tion.  Held,  1.  Not  a  promissory  note;  and 
2.  That  authority  to  agent  to  make  notes  in 
aame  of  prindpsl  did  not  anUiorize  execu- 
tion of  such  instrument  Firat  NaL  Bank 
T.  Gag,  21  R.  43a 

98.  'Bight  to  pass  title  by  indorse- 
ment. —  Bills  of  exchange  aoe  sssignable 
by  custom  of  merchants;  our  statute  only 
oonfirma  negotiability  of  such  instruments 
as  it  existed  by  the  lex  mereaiarkk  Budbner 
T.  Beai  Beiaie  Bank,  41  D.  105. 

Transfer  of  bills  payable  to  order  is  prop- 
erly by  indorsement;  though  in  cases  where 
indorsement  is  necessary  no  particular  form 
of  words  ia  required.    lb. 

Part  of  a  note  cannot  be  transferred  so  as 
to  ^ve  right  te  sue  for  such  part.  Cause  of 
aetioa  is  entire  and  cannot  be  severed.  But 
where  party  not  having  right  to  note  yet  has 
an  interest  in  it,  chancery  will  make  such 
order  as  will  protect  his  mterest.  ScoU  v. 
SearU,  45  D.  317. 

N^otiability  el  note  is  not  destroyed  by 
injunotion  against  its  negotiation,  nintton 
r.  We^feldi,  58  D.  278. 

Ntgotiabilitiy  U  billa  aad  notes  payable  to  | 


order  of  any  other  than  fiotitioas  payee  doea 
not  exist  by  common  law;  but  depends  en- 
tirely upon  eustom  of  merchants,  which  cus- 
tom has  directed  that  assignment  should  be 
made  by  writiog  on  bill,  called  indorsement, 
appointing  contents  of  bill  to  be  paid  to  some 
third  person.    SmaUey  v.    Wight,  69  D.  112. 

Indorsement  void  for  usury  is  valid  to  pass 
title  of  note  to  indorsee,  and  enable  him  to 
collect  it  of  maker.  ArmUrong  v.  Oibeon, 
1 1  R  599. 

Note  i>ayable  to  A  or  bearer  was  indorsed 
by  A,  with  assignment  and  guaranty  to  R 
Held,  that  B  got  title.  Johnem  v.  MUcheU, 
32R  602. 

94.  NTeceMity  of  indorsement  to  paaa 
title.— Notes  and  bills  payable  to  order 
cannot  be  negotiated  in  first  instance  except 
by  indorsement  of  payee  or  his  legal  repre- 
sentative, so  as  to  enable  holder  to  maintain 
action  thereon  in  his  own  name.  Smalley  v. 
Wight,  69  D.  112;  LancaaUr  r.  BalizeU,  28 
D.  233;  FoUier  v.  Schroder,  92  D.  521. 

Transferee  cannot  recover  without  genuine 
indorsement  of  pavee,  althoash  payee  was 
ignorant  of  the  making  of  the  bill.  Kohn  v. 
Watkine,  40  R  336. 

Note  or  bill  payable  to  order  of  maker  is 
invalid  asoontnct  until  it  is  indorsed  by 
him.  Such  paper  will  not  pass  legal  title  in 
first  instance  by  mere  delivery.  It  is  in* 
dorsement  alone  which  gives  it  efficacy. 
SmaUey  y,  Wighi,  69  D.  112. 

Payee  for  value,  of  bill  duly  protested  for 
non-acceptance,  with  notice,  cannot  be  si- 
feoted  by  agreement  in  regard  to  bill  between 
drawers  and  third  person  who  has  possession 
of  it,  without  any  transfer  or  indorsement 
from  or  under  payee.  FoUier  y.  Schroder, 
92  D.  521. 

05.  Who  may  make  a  valid  indorse- 
ment.—  Indorsement  by  one  joint  promisee, 
of  negotiable  bill  or  note  for  himself  and  his 
co-promisee,  without  special  authority,  trans- 
fers no  title.  Lowell  v.  Reding,  23  I>.  545; 
BenneU  v.  HcOaughv,  34  D.  77. 

Authority  for  such  indorsement  is  not  con- 
ferred where  sale  was  made  at  co-promisee's 
request  and  for  common  benefit,  out  after 
sale  such  co-promisee,  being  personally  ap- 

Elied  to,  refuses  to  indorse  note,  such  refusal 
eing  tentemount  to  revocation.     Lowell  v. 
Beding,  23  D.  545. 

Note  payable  to  order  of  "  myself,"  siffued 
by  two^  and  placed  by  one  in  bands  of  the 
other  to  be  negotiated  for  his  own  benefit, 
may  be  transferred  by  indorsement  by  that 
other  alone;  parol  evidence  is  competent  to 
show  circumstances;  and  it  makes  no  difier- 
ence  that  maker  not  indorsing  was  surety, 
and  that  transferee  knew  that  fact.  First 
NaL  Bank  v.  Fowler,  38  R  610. 

Nominal  payee  may  make  valid  indorse- 
ment of  note  to  real  payee,  in  order  to  facili- 
tete  action  by  latter.  MUioi  t.  Abboi^  37  D. 
227. 
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Indonement  by  Moretery,  in,  official  ea- 
paoityt  of  note  payable  to  ixunranoe  oompany, 
IS  ■amcient  to  pass  legal  title,  and  anthorixes 
holder  to  fill  it  op  so  as  to  show  assignment 
to  have  been  made  for  and  on  behalf  of  oom« 
pany.    Melntirt  ▼.  PretUm,  48  D.  321. 

Local  title  to  note  payable  to  order  of  **  0, 
piardian,'*  eto.,  is  in  U,  and  passes  by  his 
mdorsemflnt  to  btma  /de  assignee  for  valne 
without  notice,  words  "gnarman,"  etc,  be- 
ing mere  deioipUo  permmm.  TkortUom  t. 
BamBn,  69  D.  338. 

Negotiable  note  delivered  by  payee  for 
ooUeAon,  and  not  indorsed,  cannot  be,  by 
ooUeotor,  transferred,  without  express  an- 
thority  from  payee.  Possession  does  not 
raise  prssamption  that  he  has  right  to  trans- 
fer note.    HardeMy  ▼.  Newby,  76  D.  137. 

Where  name  of  payee  of  note  is  indorsed 
thereon  in  his  presence,  at  his  request,  and 
by  his  direction,  b^  another  person,  indorse- 
ment  is  as  Talid  as  if  written  by  sach  payee's 
own  hand.  Woodtmry  y.  Woodbury^  90  D. 
656. 

Acceptor  of  bill,  having  it  in  his  possession, 
may,  before  maturity,  transfer  to  bona  fide 
holder,  and  no  presumption  of  payment  arises 
from  fact  of  his  possession  before  maturity. 
WUU  T.  Wmiam$,  28  R.  294. 

06.  What  is  a  valid  and  enfaclent 
indonement.  —  Indorsement  written  in 
pencil,  or  made  by  mark,  is  sufficient,  al- 
though it  appears  that  party  making  mark 
could  write.  And  where  person  writes  £g- 
ures  *'  1.  2.  8."  on  back  of  bill,  as  substitute 
for  his  name,  intendins  thereby  to  bind  him- 
self as  indorser,  he  will  be  so  bound.  Brown 
T.  B,  S  D,  Bank,  41  D.  766. 

Indorsement  must  be  made  on  instrument 
•ssi^ed,  or  on  some  paper  accompanying  it, 
at  time  bill  passes.  Buckner  t.  Real  EkUUe 
Bank,  41  D.  106. 

Indorsement  of  note,  '^Pa^  contents  of 
within  note  to  W.  P.  B.,**  is  m  leg^  effect 
indorsement  to  W.  P.  B.  or  order,  and  W. 
P.  B.'s  indorsee  may  maintain  action  upon 
il     Hodges  ▼.  Adams,  46  D.  181. 

Indorsement  of  first  of  set  of  bills  carries 
with  it  secoud  and  third.  Either  of  set  may 
be  presented  for  acceptance,  and  if  not  ac- 
cepted, upon  due  notice,  right  of  action  arises 
against  indorser.  Waish  ▼.  Blalchky,  70  D. 
469. 

Indorsement  expressing  object  for  which 
transfer  is  made  does  not  affect  its  validity 
if  indorsement  is  absolute  and  unconditionaL 
Rowe  T.  Haines,  77  D.  101. 

Indorsement  of  draft  by  husband  to  wife, 
and  her  subsequent  indorsement  of  it,  with 
hii  assent,  to  another,  are  sufficient  to  vest 
valid  title  in  latter.  Slawson  v.  Loring,  81 
D.  760. 

Indorsement  may  be  made  on  face  of  bill 
or  note;  and  any  form  is  sufficient  which 
manifests  intention  to  transfer  it.  Herring 
r,  WoodhuO,  81  D.  296. 


Indorsement  of  negotiable  note  to  tw« 
persons,  payable  one  naif  to  each,  and  de- 
livery to  one  for  benefit  of  botii,  vests  valid 
title  in  both,  although  the  other  did  not  a^ 
oept  transfer  until  uterwaid,  and  they  may 
maintain  joint  action.  Flimi  v.  FWst^  83  D. 
616. 

Lesal  title  to  negotiable  note  may  be 
transferred  by  guaranty  as  well  as  indone- 
ment»  and  when  transferred  by  guaranty,  it 
remains  negotiable.  Ondm  t.  AwSl  84  Dl 
720. 

Indorsement  of  negotiable  note  maj  be 
made  on  another  paper,  attaehed  to  and 
made  part  of  note^  and  called  an  aOoiige, 
whenever  such  indorsement  is  required, 
either  from  necessity  or  eonvenienoe;  and  it 
is  not  necessary  that  there  most  be  a  physi- 
cal impossibility  to  write  indorser^is  aame  en 
original  paper.     7&. 

If  bankrupt,  who  is  ^yee  of  negotiable 
bill  or  note,  sells  same  withont  indorsement 
before,  and  indorses  it  after,  bankruptcy, 
such  indorsement  will  enable  holder  to  main- 
tain action  in  his  own  name.  Hersey  v. 
EUioi,  24  R.  60. 

Negotiable  note  was  indorsed  by  payee  in 
usual  position.  Defendant  had  previously 
written  his  name  across  back  of  note  near 
the  other  end,  in  inverted  position.  Held^ 
that  defendant  was  liable  as  second  indorser. 
AmoU  V.  Symonds,  27  R.  630. 

Payee  of  note  wrote  his  name  on  back, 
under  following  words:  "For  value  re- 
ceived, I  hereby  guarantee  payment  of  the 
within  note,  and  waive  uresentation,  pro- 
test, and  notice,**  signed  oy  payee.  Hdd^ 
that  this  operated  as  an  indorsement,  with 
enlarged  liability.  Heard  v.  Jhdmqme  Ommiy 
^onl^  30  R.8U. 

The  followii^f  kdorsemaUs  ore  eo&ir  In* 
dorsement  on  note,  written  with  peneiL 
Clossm  V.  Steams,  28  D.  246. 

Indorsement  as  follows:  "I  assign  the 
within  note  to  M.  to  secure  him  as  seenrity 
to  N."    Rawe  v.  Haines,  TJ  D.  101. 

Words,  "  I  hereby  guarantee  the  payment 
of  the  within  note,  R.  D.  H.,"  written  on 
back  of  note,  R.  D.  H.  being  payee.  Myridt 
V.  Hasey,  46  D.  683;  Herring  v.  WoodknO, 
81  D.  296;  Crosby  v.  Boub,  84  D.  720. 

Where  corporation  holds  note  secured  by 
mortgage,  and  executes  its  negotiable  bond 
to  a  third  party,  payable  to  him  or  bearer, 
and  attaches  the  note  to  it»  reciting  in  the 
bond  that  they  thereby  transfer  the  note  and 
mortgage  to  such  third  party  as  security, 
and  that  both  should  be  transferable  only  in 
connection  with  the  bond,  the  transfer  of 
the  note  is  valid.    Cro^  v.  Bonb,  84  1>.  72a 

07.  What  is  not.  —  Indorsement  ca 
note  made  at  time  of  execution,  by  which 
promisee  agrees  not  to  compel  payment  of 
amount,  but  to  receive  same  when  oonve- 
nient  for  promisor  to  pay  it,  most  be  treated 
as  part  of  instmmenti  and  ms  action  ew 
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b«  maintainad  an  mbh  Bole.  Barwurd 
▼.  OuMi^  S8  D.  802. 

Mak«r  ol  note  payable  to  hie  own  order 
wrote  on  baok  of  it,  and  eigned  etatement  of 
amonnt  of  hia  property*  and  delivered  note. 
Etld^  that  title  did  not  paM.  Pkkermg  t. 
OartUng,  47  R.  145. 

98.  Indorsemont  in  bUnk,  gener- 
ally.*— Indoneinent  in  blank  constitutes  a 
complete  and  perfect  traDsfer  of  interest  in 
bill  or  note^  and  without  addition  of  anv 
otlier  words,  will  vest  right  of  action  and  all 
other  lights  in  transferee  and  snbseqaent 
holden.  SierUmgy.  Bender,  UD.SSQ.  S.  P., 
AbatY.  Rkm^  13 D.  813;  i2^ t.  Canococheoffue, 
l€  D.  755. 

Holder  of  n^otiable  instrument  indorsed 
by  payee  in  blank  may  recover  of  maker  or 
anterior  indorsers  without  resard  to  subse- 
quent spedal  indorsemente.  Hme  ▼.  Bailey, 
is  D.  214. 

If  W.,  payee  of  note,  indorses  it  to  A., 
and  mbeeqnently  purchases  note  back,  and 
delivers  it  with  blank  indorsement  to  P., 
thia  ia  good  indoraement  to  P.,  and  W.  is 
bound  by  it     Woodmm  v.  Gordon,  14  D.  743. 

Blank  indoraement  ereatea  aame  liabilitv 
from  indoraer  to  indoraee  aa  if  it  waa  fulL 
Beam  v.  Briffge,  63  D.  464. 

When  note  ia  indorsed  in  blank*  title  and 
rifdit  of  aetiea  pass  hj  delivery,  and  while 
indorsement  remaina  m  blank,  note  is  pay- 
able to  bearar.  Holder  may  writo  over  in* 
cloraement,  "Pay  to  the  order  of  piolder],** 
which  has  effect^  in  hands  of  honajide  holder, 
of  indorsement  in  fnlL  Poorman  v.  MilU, 
95  D.  M>;  ChrMik  v.  Thompeon,  63  D.  559. 

One  who  simply  writea  hia  name  on  back 
of  note  made  payable  to  his  own  order  is  lia- 
ble only  as  indorser,  and  upon  due  protest 
and  notice.    8mUk  v.  Ltmg,  29  R.  658. 

99. raises  what  inferences. — Pre- 
sumption of  law,  where  bill  or  note  ia  indorsed 
in  blank,  ia,  that  it  waa  indoraed  on  day  of 
its  date,  or  at  least  before  it  waa  due.  Hutch'' 
ime  T.  nbUne,  47  D.  659;  New  OrUane  etc,  Co, 
V.  Tentpleion,  96  D.  385. 

Signature  of  payee  on  back  of  noto  does 
not  authorise  presumption,  in  absence  of  all 
proof,  that  he  placed  it  there  as  guarantor, 
nor  joatify  holder  in  writing  guaranty  over 
hia  name.    Dktrleh  v.  MUehell,  92  D.  99. 

Payee'a  name  on  back  of  noto  raises  pre- 
sumption that  he  placed  it  there  as  assignor, 
with  a  view  to  assume  liabilities  of  assignor. 

Guaranty  written  above  indorser's  name 
on  another's  writing  raises  no  presumption 
that  it  was  done  by  his  authority,  or  that 
contract  was  there  when  he  wrote  his  name, 
where  plea  denies  guaranty  under  oath,     lb. 

To  charge  indorsing  payee  aa  guarantor, 
plaintiff  must  show  that  he  contracted  as 
gnarantor;  and  no  inference  to  that  effect 

*8ee  note ea  Mank  Indorsements,  it  D.  M-O. 
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76. 

Indorsement  in  blank  of  negotiable  noto  ia 
prima/ade  evidence  of  full  conaideration  and 
of  title  in  indorsee.  New  Orkane  ele,  Co,  r. 
Tenmleion,  96  D.  385. 

100. when  explainahle  by  parol. 

—  Payee  of  negotiable  noto  indorsing  it  in 
blank  is  liable  as  indorser  only,  and  caimot 
be  made  liable  as  guarantor,  by  parol.  Ful' 
ler  T.  McDonald,  23  D.  499. 

In  aetum  by  indorsee  against  indorser  in 
blank  of  note,  parol  evidence  is  not  admissi- 
ble^ in  abeenoe  of  fraud  or  mistake,  to  show 
oontomporaneona  agreement  between  partiea 
that  indorsement  waa  without  reoourae. 
Charlee  t.  Denit,  24  R.  883. 

Where  owner  of  note,  not  party  to  it,  in* 
doraea  it  in  blank  to  another,  parol  evidence 
is  competent,  in  action  between  them,  to 
show  aj^reement  that  he  was  not  to  be  liable  in 
a  certam  event.  Brewer  v.  Woodward,  41  R. 
857. 

101.  Snedal  or  qualified  indorse- 
ment. — 14  effotiability  of  bill  or  noto  may 
be  restrained  by  indorsement,  or  by  apeciiJ 
words  in  body  of  note.  8mUh  v.  Lawretkce^ 
ID.  556. 

Indorsing  as  agent  is  equivalent  to  declar- 
ation that  indorser  will  not  be  personally 
liable.    Mott  v.  Hicke,  13  D.  550. 

Qualified  indoraement  will  pass  any  intor- 
est  that  would  paaa  by  oeneral  or  full  in- 
doraement.   Stewart  v.  Preeton,  44  D.  621. 

Special  indorsement  by  payee  of  note* 
without  delivery,  is  not  sufficient  to  divest 
his  title.     May  v.  Casdde^,  46  D.  292. 

Negotiable  mstrument  speciallv  indorsed 
by  payee^  or  made  payable  specially,  cannot 
be  recovered  on  by  any  one  except  special 
indorsee  or  payee,  unices  it  appear  either 
that  it  ia  reindoraed  or  reassigned  by  special 
indorsee  or  payee,  or  that  he  has  received 
satisfaction.  Mere  poeseasion  of  auch  in- 
strument by  indoraer  who  had  indorsed  it  to 
another  is  not  sufficient  evidence  of  his  right 
of  action  against  his  indorser,  without  reas- 
signment or  receipt  from  last  indorsee. 
MitcheU  V.  Fuller,  53  D.  594. 

Maker  of  noto  or  bill  i»avable  to  hia  own 
order  may  limit  its  negotiability  or  make  it 
general,  just  aa  he    chooeei.      Smalleu  t. 
WigfU,  69  D.  112. 

Payee  of  negotiable  noto  may  transfer  title 
without  assuming  technical  liability  of  in- 
dorser or  guarantor.  Name  of  payee  on 
paper,  with  intont  to  pass  title,  has  that  ef- 
fect, whatever  may  be  nature  or  fate  of  bal- 
ance of  contract.     Croeby  v.  Boub,  84  D.  720. 

Indorsement  on  instrument  in  form  of 
promissory  note,  that  payee  or  bearer  was 
"not  to  expect  payment**  until  certain 
property  of  maker  was  "sold  for  a  fair 
price,"  if  made  at  time  noto  was  signed, 
makes  it  mere  conditional  agreement,  and 
action  cannot  be  soatainad  thereon  withoat 
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■bowing  fnlfillmeiit  0I  oondiiion.  Blake  r, 
Coleman,  99  D.  S3. 

Legal  effeot  of  ■ooh  indonement  !■,  it 
seems,  that  maker  is  to  sell  the  property; 
and  parol  eridenoe  wonld  be  incompetent  to 
show  that  it  was  agreed  that  payee  was  to 
sell  it.    Ih. 

Lidonement  oC  note  ''for  ooUeotton"  is 
notice  to  pnrohaser  that  indorsee  is  not 
owner.  Jut^aat^  NaL  Bamk  r.  Banmm, 
fiSILfi. 

Payee  of  note  indorsed  it  speeially  thns: 
"For  valne  reoeived^  I  order  the  oontents  of 
this  note  to  be  i^aid  to  A  B  at  his  own 
risk."  Sneh  special  indorsement  transfers 
property  in  note,  withont  impairing  its  ne- 

rrtiaUe  quality,  to  indorsee.  Hicer.  8team»t 
D.  129. 

Payee  of  negotiable  note  wrote  and  signed 
his  name  to  the  following  words  npon  back 
thereof:  "I  this  day  sold  and  dehvered  to 
Catherine  M.  Adams  the  within  note." 
ffetdf  that  he  was  liable  as  an  ordinary  in- 
dorser.    Adam§  t.  BMen,  22  B.  647. 

Bill  el  exchange  specially  indorsed,  *'  Pfty 
0.  or  order,  on  account  of  a.,"  was  indorsed 
generally  by  C,  sent  to  his  correspondent, 
and  paid  to  him  by  drawee.  C.  failing, 
oorreq^oodent  applied  proceeds  of  bill  on 
indebtedness  from  G.  to  him.  In  action 
by  B.  against  correspondent,  —  held,  that 
speeial  indorsement  was  notice  that  C.  held 
biU  in  trust  for  B.,  that  this  trust  followed 
bill,  and  that  B.  could  recover  the  money. 
Bkune  t.  Bamne,  28  R.  429. 

109.  Indorsement  without  recourse.  * 
—  Payee  may  indorse  without  recourse,  and 
thus  transfer  legal  title  to  negotiable  note, 
though  he  assumes  no  responsioilty.  Oroefiy 
T.  Aw\  84  D.  720. 

One  who  transfers  negotiable  note  by  in- 
doffsemeat  without  recourse  impliedly  war* 
rants  genuineness  of  prior  signatures,  and 
that  so  6tf  as  he  is  concerned  paper  ez- 
prsssss  exact  lesal  obligations  of  all  such 
prior  parties.  OiaUtM  t.  McOrum,  81  R. 
181.  &  P.,  DumotU  T.  WUSameon,  98  D. 
186;  ffatmmm  t.  Rkhanbon,  21  R.  162. 

Indorser  "without  recourse**  of  note 
which  has  been  paid  and  canceled,  but 
afterwards  stolen,  cancellation^  erased,  and 
again  nut  in  circulation,  is  liable  thereon  to 
his  inaoraee^  such  indorsement  merelv  ex- 
empting him  from  liability  in  case  of  dis- 
hcmor  at  maturity,  if  note  were  valid. 
rraeer  t.  D'TftmlUers,  44  D.  190. 

Indorsement  by  pavee  in  words,  "Indorser 
not  holden,  D.  S.,  is  not  bar  to  action 
on-  note,  if  payments  have  been  made,  or  if 
set-olb  can  De  claimed,  when  note  exhibits 
no  indication  of  them,  and  indorser  leaves 
indorsee  ignorant  of  anything  of  the  kind. 
Tieanie  Bank  v.  Smiiey,  46  D.  693. 

Assignment  of  promissory  note  without 

*  See  sole  en  rtstrioted  indorsements,  87  D.  880 
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recourse  does  not  put  transferee  npea  i» 

uiry  as  to  equities  between  original  parties 

^ubing  v.  OfiJuxm,  63  D.  610. 

Words  "  without  recourse  **  are  applicahk 
to  indorser,  and  not  to  original  promisor. 
Childe  V.  Wyman,  69  D.  111. 

Words  "  without  recourse,"  written  under 
signature  of  one  not  PV^  upon  back  <rf 
note,  have  no  legal  effect  and  are  mere 
surplusage;  because  such  signature  has  same 
effect  to  make  signer  origiiutl  promisor  as  if 
he  had  signed  on  face  with  maker.    Ih, 

Transferrer  of  note  without  reoourse  is 
exempt  from  ordinary  responsilnlities  of  in* 
dorser;  but  unless  otherwise  sgreed,  he  im- 
pliedly warrants  that  paper  is  genuine,  that 
it  is  of  kind  or  descriptioa  it  purports  to 
be,,  that  parties  to  it  are  siii  jfnia  and 
capable  of  contracting,  and  that  it  has 
not  been  paid,  and  that  he  has  done  nothing 
and  will  do  nothing  to  prevent  transferee 
from  collecting  it;  and  he  is  liable  for  any 
fraud  practiced  by  him  in  transfer.  Waimm 
V.  Chemre,  87  D.  382. 

He  is  not  liable  on  paper  transferred,  in 
eases  where  action  can  be  maintained  agamst 
him,  but  for  orioinal  consideratiaiL  or  its 
value,  or  for  fraud  practiced.    /&. 

Such  indorsement  transfers  title  tonote^ 
but  not  right  to  maintain  action  for  fraud 
practiced  upon  such  indorser  in  transfer  of 
note  to  him  oy  payee,    /ft. 

Instruction  to  jury  is  proper,  in  action  for 
fraudulent  representations  in  transfer  cf 
note  by  indorsers  without  recourse,  that  if 
defendants,  or  either  of  them,  fraudulently 
suppressed  or  withheld  facts  material  to  be 
known,  this  would  be,  in  law,  a  fraud,  and 
actionable,  if  any  injury  to  plaintiff  resulted 
therefrom.    lb. 

Payee  of  note  indorsed  it  in  blank.  Tran^ 
f eree  filled  up  blank,  making  note  payable 
to  bank  (without  words  "  or  order  **)  for  col- 
lection on  his  account.  Bank,  failing  to  col- 
lect, returned  it  to  hiin,  indorsea  by  its 
cashier,  "without  recourse. **  He  then  re- 
indorsed  and  retransferred  it  to  plaintiC 
^eld;  a  valid  transfer.  FawmUr.  NaL  Life 
Ina,  Cb.,  37  R.  96. 

108.  Effect  of  indorsement,  gener- 
ally. — Indorsement  is  equivalent  to  drawing 
of  a  new  bilL    Ay  mar  v.  Sheldon,  27  D.  13/. 

Indorser  of  note  may  be  considered  as 
drawer  of  bill  upon  maker  thereof.  PaUet' 
eon  V.  Todd,  67  D.  622. 

Indorsement  of  note  overdue  is  equiva- 
lent to  drawing  new  bill  payable  at  sigh^ 
upon  which  indorser  is    liable  only  upon 

Eroof  of  demand  npon  maker,  and  notice  of 
is  failure  to  pay.    Sudh  indorsement  is  not 
a  new  note.     /  6. 

Note  overdue  and  note  payable  on  de- 
maud  are  in  legal  effect  the  same.     /&. 

Second  indorser  of  note  is  liable  to  bonk 
which  has  discounted  it,  althoush  name  of 
payee  is  a  forgery,  and  althoiigs 
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l«r  diMomit  hj  maker,  and  not  by 
raoh   indocMr.     8iaU   t.    Fearmg,  28  D. 


IndorMDMnt  by  faotoTy  of  bill  remitted  to 
principal  in  payment  of  goods  sold  on  lat* 
tor's  aeooont,  raises  no  liability  on  his  part 
towards  latter,  unless  it  may  be  shown  that 
at  time  off  his  indorsement  he  intended  to 
assume  personal  liability.  Sharp  ▼•  JBmmtUp 
MD.  664. 

Legid  effeot  of  aeyeral  sncoessiTe  indorse* 
■Bents  is  that  each  indorser  has  riffht  to  look 
lor  indemnity  to  all  indorsers  who  preoede 
kim.  Bank  qf  UnML  Biate§  t.  Beime,  42 
D.  06L 

'Bv  indorsement  payee  dirests  himself  off 
legs!  interest  in  bill  or  note,  and  it  is  vested 
by  deliTory  in  holder.  SUrUmg  f.  Btader. 
44  D.  689. 

Indorsement  of  note  is  not  eoUateral  un- 
dertaking for  debt  of  another,  but  is  a  new 
oontract  between  indorser  and  indorsee. 
^Nififi  ▼.  BaUgell,  46  D.  346. 

Indorser  mav  alter,  revise,  or  waive  his 
oontraot  ol  indorsement  with  assent  td  in- 
doraeo.    /& 

Where  Inll  is  made  payable  to  drawer's 
own  order,  indorsed  and  put  into  circulation, 
then  as  to  thoee  into  whose  hands  bill  passes 
by  indorsement,  and  who  are  not  pnvy  to 
its  inception  and  real  oonsideration,  drawee 
is  party  primarily  holden,  drawer  is  second 
who  is  liable,  and  payee  is  third.  Park$  r, 
Ingram,  66  D.  163. 

Contract  of  drawer  and  of  indorsers  of 
bill,  respeetiTelT,  is  not  only  tiiat  bill  shall  be 
duly  accepted,  but  that  it  shall  be  duly  paid 
by  acceptor,  ufMn  due  presentment  for  pay- 
ment^ and  tiiatif  not  then  paid  and  due  pro* 
test  is  made  and  due  notice  of  dishonor  Vk 

SiTon  to  them  respectiyely,  they  will,  upon 
emand,  pay^  bill,  and  also  damages  and  ez* 
penses  aooruing  to  holder  thereby.     /&. 

By  parol  evidence  indorsement  may  be 
oooverted  into  absolnte  and  unconditional 
promise  to  pay,  or  to  mean  nothing  further 
than  transfer  of  note  without  recourse.  /*(tf- 
terwtm  v.  Todd,  67  D.  622. 

First  indorser  is  responsible  to  every 
holder  and  to  every  person  whose  name  is  on 
note  subseouent  to  his  own»  and  who  has 
been  compelled  to  pay  amount  of  note,  ifc- 
NtUif  V.  Paiehm,  66  D.  661. 

Indorsement  will  be  relieved  against  in 
equity  on  ground  of  mistake  as  to  leeal  effect 
of  words  used,  whereby  indorser  is  bound  to 
pay  note,  when  true  oontract  and  intention 
was  to  write  only  such  indorsement  as  would 
convey  title  without  rendering  indorser  lia- 
ble.    Cktykm  v.  Buaaejf,  76  D.  680. 

To  vary  legal  liability  of  indorsers,  strong 
evidenoe  is  required.  Cwmthi  v.  Bourg,  79 
D.  668. 

liability  of  indorser  of  negotiable  paper  is 
not  affpcted  by  fact  of  its  transfer  to  party 
fsiponiihU  thorsfor,  after  it  has  been  pro* 


m  Beports, 

tested  for  non*paymont.    NiMUw, 
94  D.  601. 

104.  What  wammtiM  ara  tmpllad, 
—  One  who  indorses  a  negotiablo  instrument 
guarantees  the  ability  to  ^y,  and  genuine- 
ness of  signatures  ol  all  pnor  parties.  SUtU 
Bank  v.  Fearing,  28  D.  266.  8.  P.»  WeaUf 
V.  Bell,  36  D.  116;  JicOaU  v.  Oondng,  48  D. 
^64. 

And  if  signatnreo  are  f orgeriea,  he  is  at 
once  liable  upon  his  warranty  to  any  snbso- 
quent  holder,  without  presentment  for  pay- 
ment or  notice  of  non-payment.  Tmributt 
V.  Bme^,  100  D.  623. 

Party  transferring  note  for  value  warranto 
by  implication  that  it  is  genuine^  and  free 
from  any  def eets  which  would  make  it  worth- 
less.   Ftnom  V.  Jctmu,  68  D.  476. 

Indorser  of  oopartnersbip  note  impliedlj 
contracts  that  it  was  made  by  firm  in  whoeo 
name  it  was  ezeouted,  and  he  oannot  denv 
fact  when  sued  upon  indorsement.  DJi* 
Tfnvpk  V.  BUknbrand,  20  IL  43a 

There  is  an  implied  warranty  upon  part  ol 
indorser  of  negotiable  instrument  that  note  is 
a  valid  contract  and  executed  in  state  where 
interest  reserved  is  lawfuL  Qveriom  v.  Bol- 
Ion,  24  R.  367. 

On  transfer  of  biU  by  indorsee,  there  is  no 
implied  warranty  or  representation  that  it 
ii  drawn  against  funds,  or  is  not  accommo- 
dation paper;  and  indorsee's  mere  neglect  to 
communicate  fact,  known  to  him,  that  it  is 
not  drawn  against  funds  and  is  for  aocoia- 
modation,  is  not  fraudulent.  People^s  Bank 
V.  Boffort,  87  R.  481. 

A  minor  made  his  note,  and  his  father  in- 
dorsed it  and  got  it  discounted  without  dis- 
closing maker's  infancy  or  making  any  rep- 
resentation as  to  his  age.  Held,  not  fraudu- 
lent.    People'a  Bank  Appeal,  39  R.  728. 

105.  Indorsement  for  accommoda- 
tion. —  Accommodation  indorsers  are  prima 
/aeie  co-sureties,  as  among  themselves,  when 
they  successively  sign  the  paper  before  it  soes 
into  circulation.  Piikin  v.  Flanagan,  66  D. 
61;  DougUu  v.  Waddle,  13  D.  630.  Contra^ 
McNMy  V.  Paichm,  66  D.  661. 

Aoconunodation  paper  is  governed  by 
same  rules  as  other  paper.  Fint  accommo- 
dation indorser  ii  liable  to  second  and  sub- 
sequent indorsers,  second  to  third,  and  so 
on  to  end  of  indorsements.  Oamnelg  v.  Boarg^ 
79  D.  668. 

Unless  they  have  regulated  that  matter 
otherwise  by  particular  agreement  with 
them.     Knot  v.  Dkeon,  23  D.  488. 

Accommodation  indorser  cannot  have  ben* 
efit  of  judgment  recovered  by  holder  agaiusi 
drawer  of  bill  until  he  has  paid  the  debt. 
Abercrombie  v.  KnooD,  37  D.  721. 

Accommodation  indorser  or  acceptor  is  te 
be  regarded  as  a  suretv  for  princip«d  debtoi 
on  note  or  bill,  as  to  all  persons  having  n» 
tice.     PiU  V.  Congdon,  61  D.  299. 

Order  of  indorsement  of  accommodatioa 
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indoTMn  ndiM  no  pnmiinptioiii  of  different 
obligatioa  among  themaelTee  from  that  grow* 
ing  oat  of  other  faoti  of  oaae,  where  they 
alTaign  paper  before  it  ifljpat  in  eircnlation, 
and  at  request  of  j^eraon  for  whose  benefit  It 
is  made,  and  to  giTo  him  credit.  PHkim  t. 
Flanagan,  6tt  D.  61. 

Where  coal  oompanj  indebted  to  railroad 
Mrporation  makes  notes  wluoh  latter  in- 
dorses and  proonres  to  be  disoonnted,  if 
notes  are  giren  to  apphr  on  indebtedness, 
thev  become  property  of  railroad  company, 
fend  in  transferring  them  it  occupies  position 
of  ordinary  indorser;  bat  if  notes  are  not 
given  to  apply  on  indebtedness,  then  they 
are  made  lor  accommodatioa  of  railroad 
company,  and,  after  their  disooont,  railroad 
company  ii  principal  debtor,  and  coal  com* 
nany  its  sarety.    OlooU  t.  Tioga  R.  R,  Ob., 

Accommodation  indorser  is  liable  to  holder 
in  good  faith,  althongh  indorsement  was 
procured  by  maker's  frand  in  concealing 
condition  annexed  to  prior  indorsement. 
JforAt  T.  FIrtt  NaL  Bank,  6S  R.  620. 

106.  Forged  IndorMments.  —  For^^ed 
Indorsement  of  payee's  name  passes  no  title 
to  negotiable  note  so  as  to  enable  sabsequent 
indorsee  to  sue  maker  thereon.  Lancaster 
r.  BaUadl,  28  D.  238. 

Declaration  by  maker  that  note  is  right  in 
such  case,  upon  its  being  presented  to  him 
after  it  was  transferred  to  plainti£^  does  not 
sstop  him  from  setting  up  defense  of  forgery 
of  indorsement;  but  it  would  be  otherwise 
if  declaration  were  made  before  transfer, 
and  plaintiff  should  take  note  upon  faith  of 
such  declaratico.    lb. 

No  interest  passes  by  foiled  indorsement 
on  bill  aasignaDle  only  by  indorsement,  nor 
can  acceptor  of  snch  bill  defend  against 
original  holder,  by  setting  up  his  payment 
thereof  unless  he  can  also  show  that  loss  he 
has  incurred  by  such  payment  is  attributable 
to  some  fault  of  the  latter,  /odbtm  t.  Com- 
mtrdal  Bank,  88  D.  204. 

107.  IdabHitw  of  one  not  a  partv, 
who  indorsee  to  give  maker  creoit 
with  payee.* — Blank  indorsement  by  one 
person  of  promissory  note  for  another,  pay- 
able to  third  person  or  orde^  does  not  im- 
port  valuable  consideration  nom  payee  to 
mdorser,  nor  imply  en^^agement  by  indorser 
that  maker  was  of  ability  to  pay,  and  would 
pay  such  note.     WyUe  ▼.  Lewis,  18  D.  108. 

In  Connecticut,  mdorsement  in  blank  of 
either  negotiable  or  non-negotiable  note,  by 
one  not  party  to  it,  implies  warranty  that 
note  when  due  will,  by  use  of  due  diligence, 
be  collectible.  But  such  indorsement  is  only 
fHma  fade  eridence  of  what  contract  was 
Dctween  such  indorser  and  holder  of  note, 
and  will  yield  to  proof  of  real  character  of 

*  See  notes  on  IndoTBement  in  blank  by  person 
other  than  holder  or  iMiyee,  Hi  D.  ^£97-2^9;  L6  D. 
H6»  9fi9;  27  B.  ftKMO. 


contract.  Notes  so  indorsed  have  mmo  ef 
sanctity  of  ordiiiary  negotiable  paper,  and 
any  one  taking  them  is  put  upon  inquiry  ss 
to  real  nature  of  contract.  JSueUs  ▼•  msoml 
87  D.  181. 

Third  party  is  full  v  bound  as  seouity  who 
indorses  note  in  blank  at  time  it  is  executed. 
But  if  such  indorsement  be  made  after  eze- 
cutioa  and  deliTcry  of  notc^  it  is  in  effect  a 
new  contract,  and  to  be  valid  must  be  made 
upon  sufficient  consideration.  iOffiea  t. 
Aekkg,  91  D.  518. 

Accommodation  indorser  who  indorses  for 
purpose  of  enahling  maker  to  sustain  his 
creoit,  and  to  enabb  him  to  aid  himself  ia 
his  business  is  liable  to  holder  who  vsostTes 
paper  as  security  for  pre-ejdstiBg  liability. 
Kwibro  T.  L^tie,  81  D.  686. 

Indorser  of  note  before  n^gokiatioa  by 
payee  is  liable  to  payee  if  il  can  be  proved 
that  object  of  indorsement  was  to  give  maker 
credit  with  payee;  and  on  proof  of  snoh 
fact,  indorser  would  be  liable  in  similar 
manner  to  indonee  of  payee,  and  either  may 
write  over  such  indorser*!  signature 
ment  corresponding  with  such  ftMsts. 
V.  Sehmeek,  70  D.  145. 

Such  indorser  is  held  as  maksr,  guarantor, 
or  indorser,  accordiuff  to  nature  ot  transa»> 
tion  and  understanding  of  parties  at  ths 
time.     Oood  v.  MarUn,  91  D.  706. 

One  person  made  note  payable  to  another, 
and  it  was  indorsed  by  third  partv.  Payee 
afterwards  indorsed  it|  and  it  was  discounted 
foi  him  by  a  bank.  In  action  by  bank 
against  one  who  indorsed  note  at  time  it 
was  made,  — kdd,  that  he  was  not  liaUs  to 
either  bank  or  payee  without  evidenoe  tUkon 
that  he  had  assumed  a  liability  to  them. 
Schqfer  v.  Fanner^  ete.  Bank^  98  D.  323. 

Snch  indorsement  is  not  a  note  in  writing 
within  stetote  of  frauds,  establishing  any 
special  or  collateral  liability  of  indorser,  for 
debt  of  maker,  different  ntMu  that  which 
his  indorsement  imports,    /ft. 

A  indorsed  blank  form  of  note  and  deliv- 
eied  it  to  maker,  stipulating  that  it  should 
not  be  made  payable  at  banL  In  filling  up 
note  maker  niade  it  payable  at  bank,  and  in 
that  condition  negotiated  it.  JETeld^  that  A 
was  liable  on  note  in  possession  of  ftona  JUU 
holder.    SviOer  v.  Jamee,  2  R.  834. 

Parol  evidence  is  admissible  where  par^s 
name  was  placed  on  back  of  note  before  de- 
livery to  payee,  to  show  intention  of  parties 
at  time  his  name  was  so  written,  concerning 
character  he  sustains  to  note^  in  action 
against  him  by  payee.  MeComh  v.  Thomp- 
son, 72  D.  84;  Cook  v.  Souihtmek,  60  D.  181; 
Brighi  v.  Carpenter,  34  D.  432;  Chaddoek  v. 
Vanness,  10  R.  256;  Burton  v.  Hansard,  27 
R.  571;  Otrings  v.  Baker,  39  R.  353. 

Parol  evidence  is  not  admissible  to  vary 
relation  party  intends  to  assume  to  note  by 
placing  his  name  on  back  before  delivery  to 
payee,  if  writing  indicates  what  partiicalag 
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relation  is  that  party  intended  to  assume. 
McCwnb  T.  Thampwn,  72  D.  84. 

Indorsement  ox  note  by  one  not  payee  at 
time  it  was  made  does  not  authorize  holder 
or  indorsee  to  write  guaranty  over  his  in- 
dorsement, although  special  original  agree- 
ment may  be  established  by  proof.  But 
proof  of  agreement  other  than  that  which 
indorsement  imports  cannot  be  by  parol, 
under  statute  of  Iranda.  Schqfer  t.  Farmtn* 
etc  Bank,  98  D.  323. 

Payee  who  is  also  indorser  of  note  which 
had  been  indorsed  by  third  person  before  its 
delivery  to  him  is  incompetent  to  testify  as 
to  any  special  liability  which  latter  thereby 
undertook  to  assume,  other  than  sach  as  his 
mere  indorsement  imported.     lb. 

108.  When  such  perBon  is  liable  as 
maker.*  —  Indorsement  upon  back  of  note, 
prior  to  its  delivery,  by  one  not  party  thereto, 
renders  him  liable  as  a  joint  promisor.  Hash 
T.  Shmner,  36  D.  338;  White  v.  Howland,  6 
D.  71;  Baker  t.  Brigg$,  19  D.  311;  Bnght  v. 
Carpenter,  34  D.  432;  Martm  t.  Boyd,  35  D. 
601;  Poweli  y.  Thomtu,  38  D.  465;  Union 
Bank  v.  WUUi,  41  D.  541;  CoOmm  r.  AveriU, 
60  D.  630;  LewU  ▼.  Harvey,  59  D.  286;  Quin 
▼.  Sterne,  71  D.  204;  KUUan  v.  AMep,  91  D. 
619;  Ivee  t.  Boeley,  6  R.  411;  Rothacldid  v. 
Orix,  18  R.  171;  Herbage  t.  McBnUe,  29  R. 
636. 

If  it  appears  from  evidence  that  his  name 
was  so  placed  on  note  to  give  it  credit  with 
payee,  and  payee  was  influenced  in  receiving 
it,  and  parted  with  money  or  property  in 
oonsequence  of  name.  McCamb  v.  Thompeon, 
72  D.  84. 

Or  if  he  does  so  as  surety  for  maker  and 
for  his  accommodation,  to  give  him  credit  with 
payee,  or  if  he  participates  in  consideration 
for  which  note  is  given.  Chod  v.  Martin,  91 
D.  706. 

Forbearance  of  precedent  debt  of  princi- 
pal is  sufficient  consideration  for  such  under- 
taking. And  though  payee  afterward  in- 
dorses his  name  on  note,  and  uses  it  for  his 
own  purposes  for  discount  at  bank,  he  may, 
if  compelled  to  take  up  note,  erase  his  own 
indorsement,  and  recover  of  other  parties  as 
makers,  upon  proof  of  original  contract  under 
which  note  was  given,  Chaddock  v.  Yanness, 
10  R.  256. 

Original  consideration  for  note  is  oonsid- 
eratioQ  for  such  indorser'a  undertaking.  It 
IB  not  necessary  that  he  shall  participate  in 
•r  receive  any  part  of  consideration.  Car^ 
roll  V.  Wdd,  56  D.  481;  Wright  v.  Moree,  69 
D.  291. 

Indorsement  made  without  date  is  pre- 
sumed to  have  been  made  at  inception  of 
note.  Colbum  t.  AverUl,  50  D.  630;  Cidlda 
V,  Wyman,  69  D.  111. 

Such  indorsement  need  not  be  made  con- 
temporaneously with  execution  of  note;  if 

*  See  the  eases  on  this  subject  eollected  in  note, 
2R.47& 


made  before  note  was  completed  and  pat 
into  circulation,  it  is  sufficient.  Lewis  ▼• 
Harvey,  59  D.  286.  Contra,  Quod  t.  MarHii^ 
91  D.  706. 

It  may  be  made  day  after  date  and  exeoii- 
tion  of  note  by  other  parties,  but  in  puna* 
ance  of  agreement  to  so  indorse  at  time  note 
was  made.     ChiUU  v.  Wyman,  69  D.  111. 

One  who  writes  his  name  on  back  of  not* 
before  maturity,  note  being  payable  to  third 
person,  is  answerable  not  as  mdorser,  bat  as 
original  promisor,  if  intent  be  to  satisfy 
holder.  Stoney  v.  Beambien,  39  D.  128;  Meiee 
V.  Bird,  6  D.  179;  Samaon  t.  Thorviom,  37 
D.  135. 

One  who  M  surety,  and  before  ntteranoe^ 
indorses  note  payable  to  another  is  liable  to 
payee  as  joint  maker,  although  payee  knew 
him  to  be  surety.  Carpetiiier^.  MeLaughHm, 
34  R.  638. 

It  is  not  presumed  where  note  k  to  payee 
or  bearer  that  payee's  name  was  to  pracede 
such  indorser's  name  upon  back  of  note,  M 
in  case  where  note  is  payable  to  ocdar. 
Qvin  V.  Sterne,  71  D.  204. 

Such  indorser*a  undertaking  being  la 
blank,  as  between  parties  to  it,  is  suscep- 
tible of  being  controlled  by  oral  evidence  of 
real  obligation  intended  to  be  assumed  at 
time  of  signing;  and  such  defendant  may  be 
declared  against  as  maker,  and  declaration 
is  not  objectionable  on  ground  of  variance. 
Sylveeter  v.  Downer,  49  D.  786. 

But  where  party  not  payee  signs  note  on 
back,  and  fact  that  such  signature  was  made 
simultaneously  with  signature  of  maker,  and 
before  note  was  delivered  to  payee,  is  un- 
controverted,  liability  of  party  as  original 
promisor  results  therefrom  and  exists  in  ab- 
solute form  indicated  on  note  itself,  and  is 
not  to  be  controlled  or  varied  by  oral  testi- 
mony of  liability  as  guarantor  or  any  other 
conditional  liability.  Wright  t.  Moree,  69 
D.  291. 

In  such  case  neither  parol  evidence  nor  a 
mortgage  given  with  note  as  security  for  its 
payment  is  admissible  to  prove  liability  other 
than  as  maker.  Buex  Co,  v.  Edmande,  71 
D.  768. 

Agreement  that  one  who  placet  his  name 
on  back  of  note  for  accommoaation  of  maker 
shall  be  liable  only  as  second  indorser  will 
not  limit  his  liability  to  payee  as  principal. 
Nash  V.  Skinner,  36  D.  3^ 

Stranger  indorsing  note  in  blank  cannot 
be  charged  as  maker,  jointly  and  severally 
with  signer  of  it,  in  absence  of  evidence  of 
any  understanding  to  that  effect  between 
parties,  and  holder  cannot,  therefore,  fill  up 
indorsement  with  agreement  to  be  liable  as 
surety,  and  sue  indorser  and  maker  as  joint 
makers.     Camden  v.  MeKoy,  38  D.  91. 

One  whose  name  is  on  back  of  note  is 
prima  fade  indorser,  and  if  plaintiff  would 
charge  him  as  maker,  burden  of  proof  is 
upon  him  to  show  that  party  to  be  charged 
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110.  as  ■urety.  — One  who  writai 

hia  name  on  back  of  note,  while  in  maker'f 
hands,  may  be  presumed  to  have  done  m^ 
from  that  act  alone,  with  intent  to  aerr* 
maker  by  becoming  snrety  lor  him.  Oood  t. 
MarUn,  91  D.  706. 

Whera  note  was  indorsed  by  several  per- 
sons, to  enable  maker  to  hare  it  diaconntad« 
and  some  of  the  indorsers  afterwards,  on 
failore  of  maker,  paid  note,  latter  cannot 
maintain  action  against  others  for  contribu- 
tion, without  proving  that  relation  between 
them  was  reall v  that  of  co-sureties;  but  parol 
evidence  is  admissible  to  prove  that  &et. 
Ciapp  V.  Rice,  74  D.  639. 

111.  asindorser.  —  One  who  writes 

his  name  in  blank  on  back  of  negotiable  note, 
before  it  has  been  indorsed  by  payee,  who 
thereafter  indorses  it,  is  bound  only  aa  seo- 
ond  indorser.  Hookt  v.  Andenon,  29  R.  746| 
DuboU  V.  Mcuon,  34  R.  335;  Sawyer  t.  Brim- 
neU,  4Z  R.  19;  Oreuselv.  Hvbbard,  47  K  M9s 
H<wdeii  V.  Wtldwi,  39  R.  551. 

Unless  evidence  dehon  is  produced,  which 
may  show  special  collateial  agreement,  in 
accordance  with  understanding  of  partiea. 
Schafer  v.  Farmen'  etc  Bamk,  98  D.  323; 
Phelp$  V.  Vitdier,  10  R.  433;  Kayser  v.  BaU, 
28  R.  624. 

Persons  indorsing  note  before  delivery, 
for  maker's  benefit,  are  not  liable  as  joint 
makers,  if  thereafter,  but  before  delivery, 
payee  indorses  his  name  above  theirs;  and 
m  such  case  parol  evidence  is  inadmissible 


■igned  note  at  time  it  was  made,  as  surety 
for  maker  and  for  his  accommodation,  or 
that  such  party  participated  in  consideration 
for  which  note  was  given.  Oood  v.  Martin, 
91  D.  706. 

Decisions  in  New  York,  making  distinc- 
tion between  negotiable  and  non-negotiable 
notes  of  this  character,  disapproved.  Rotlw 
cMld  V.  CMx,  18  R.  171. 

109.   as  guarantor.  —  Stranger 

indorsing  note  at  time  of  execution  is  pre- 
sumed to  indorse  as  guarantor.  Dietrich  v. 
MUckeU,  92  D.  99;  Camdtm  v.  McKoy,  38  D. 
91. 

Where  name  of  party  is  found  on  back  of 
nota,  in  hands  of  payee,  presumption  of  law 
is  that  it  was  put  thereat  time  of  execution, 
and  in  absence  of  proof  to  contrary  law  pre- 
sumes that  he  assumed  to  guarantee  note. 
Carroa  v.  WtUl,  56  D.  481. 

Where  note  has  never  been  transferred, 
one  who  has  affixed  his  name  to  back  of  it, 
isprMumed  to  have  intended  to  make  him- 
seu  liable  either  as  guarantor  or  as  an  ori^- 
nal  promisor,  and  nit  liability  is  same  m 
either  case.    Martin  v.  Boyd,  35  D.  501. 

Indorser  of  note  before  delivery  to  payee 
is  prima  fade  guarantor;  although  mere  in- 
dorsement in  blank  is  not  sufficient  to  estab- 
lish liability  of  such  guarantor,  under  Nevada 
statute  requiring  guaranty  to  express  con- 
sideration.    Vank  &rm  t.  Tiader,  90  D.  498. 

Stranger  to  note,  who  indorses  it  after  its 
inception,  to  give  payee  credit  with  proposed 
purobaser,  is  liable  as  guarantor,  without 
protest  and  notice.  Casile  v.  JUckly,  58  R. 
839.     S.  P.,  Tennev  v.  Prince,  16  D.  347. 

Person  placing  his  name  on  back  of  note 
may  show  by  parol  evidence  that  his  signature 
was  placed  there  after  note  had  passed  to 
payee,  and  thus  establish  relation  of  guaran- 
tor, and  its  liabilities  only.  Wright  v.  Morse, 
69  D.  291. 

Transferrer  of  note,  indorsing  in  blank,  is 
liable  as  guarantor  where  payee  has  not  in- 
dorsed it,  and  indorsee  may  write  guaranty 
over  indorser's  name,  but  not  absolute 
pronuse  to  pay.  WJilon  v.  Mears,  45  D. 
233.  S.  P.,  KMan  v.  Aakley,  91  D.  519; 
CoOmm  T.  Averm,  50  D.  630. 

One  who  indorses  overdue  note  at  request 
of  maker,  in  consideration  of  indulgence  by 
payee,  is  liable  as  guarantor.  Rivere  v. 
7Aomas,27R.  784. 

Defendant  put  his  name  on  back  of  negoti- 
able note,  payee  not  having  indorsed  it,  and 
subsequently  wrote  letters  to  payee  statins 
that  if  maker  did  not  pay  note  he  (defentf 
ant)  would.  In  action  bv  payee,  — held, 
that  althouffh,  in  absence  of  legal  evidence, 
position  of  defendant  was  that  of  second  in- 
dorser, yet  letters  were  admissible  to  prove 
tiiat  agreement  upon  which  indorsement  was 
made  was  a  guaranty  that  note  should  be 
paid  to  payee.  Eilberi  t.  Finkbeimr^  8  R 
176. 


to  vary  effect  of  such  indorsements.  CUnm 
V.  Rice,  74  D.  639;  Bigelow  v.  CoUtm,  74  D. 
633. 

No  one  can  be  properly  resarded  as  in- 
dorser of  note  unless  ne  stands  in  relation 
of  assignor,  or  purports  so  to  stand  on  face  of 
paper,  and  thus  becomes  liable  by  reason  of 
currency  given  by  him  to  paper  transferred 
by  him  for  valuable  oonsiaeration.  Martim 
V.  Boyd,  35  D.  501. 

One  who  writes  his  name  on  back  of  note 
in  which  name  of  payee  is  left  in  blank  is 
liable  to  subsequent  transferee  as  an  in« 
dorser.     Aiketi  v.  Caihcari,  45  D.  764. 

In  absence  of  extrinsic  proof  to  charge  ir* 
regular  indorser,  his  liabihty  is  measured  by 
his  indorsement  solely,  and  he  is  not  liable 
to  payee  at  all,  and  only  liable  to  subsequent 
indorsees  by  payee  assuming  position  of  first 
indorser,  and  negotiating  note  on  credit  of 
all  parties  to  it    Barto  v.  Schmeek,  70  D.  1 45. 

Indorsement  of  ne£[otiable  note  by  person 
not  party  to  it,  with  intent  to  give  it  credit 
with  payee,  renders  person  making  it  liable 
as  an  indorser  to  payee,  ifoore  v.  Orom,  Ifi 
D.  326. 

One,  other  than  payee,  who  indorses  his 
name  in  blank  on  bill  of  exchan|;e,  without 
any  consideration,  and  prior  to  its  indorb^ 
meut  by  payee,  is  not  liable  as  indorser,  but 
otherwise  it  there  is  a  oonsideration  for  his 
indorsement.    FitJmi^  t.  Lone.  3  D.  568L 


Indorsement  in  blank  of  note,  whether 
negotuible  or  not,  made  by  Btrmnger  for  bene- 
fit  of  payee,  impliea,  in  absence  of  oonnter- 
Tuling  proof,  that  anoh  note  ii  dne,  that 
maker  Bnall  be  able  to  pav  it  at  maturity, 
and  that  it  ii  collectible  by  dne  diligence. 
Such  indoraement  does  not  make  indorser 
joint  maker,  nor  absolute  guarantcnr,  liable 
at  all  events,  on  dishonor  of  the  note.  Pet* 
tmB  ▼.  C€UUn,  29  D.  282, 

Party  indorsing  note  before  delivery  to 

gayee,  and  charge  as  maker,  may  show  that 
e  signed  as  indorser,  not  as  maker,  and  that 
snch  was  understanding  of  parties  at  the 
time.     Lewis  v.  Harvey,  69  D.  286. 

Party  cannot  limit  his  liability  as  indorser 
by  parol  evidence,  where  he  signs  his  name 
on  back  of  draft  under  payee's  name  before 
it  18  transferred  to  another  holder,  althouffh 
he  never  had  any  personal  interest  in  draft 
PreteoU  Bank  v.  Cmeriy^  66  D.  473;  Ball  v. 
Newomh,  42  D.  82. 

Bnrden  of  proof  is  upon  party  indorsinff 
note  before  delivery  to  payee,  and  charged 
wm  maker,  to  show  that  parties  making  and 
accepting  paner  regarded  it  only  as  paper 
indorsed  by  him.    Lewia  v.  Hasrvey^  09  D. 
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cannot  be  reouired,  as  condition  of  its  collec- 
tion, to  give  Dond  as  security  of  title.  JTor- 
rison  v.  Beckwiih,  16  D.  136. 

Assignment  of  note  before  maturity,  by 
payee,  without  indorsement,  transfers  to  as- 
signee rights  of  payee  only;  and  though 
latter  indorses  it  after  maturity,  maker  is 
not  thereby  divested  of  defense  of  fraud  or 
failure  of  consideration.  ffaskeU  v.  JiUekellf 
89  D.  711. 

Maker  of  note  is  not,  by  assignment 
thereof,  deprived  of  any  defense  which  he 
had  against  assignor  previous  to  assignment. 
And  averment  of  notice  of  illegality  of  con- 
sideration  at  time  of  assignment  is  therefore 
mere  surplusage.  Tahtm  v.  KtUey^  94  D. 
717. 

118.  tola.  —One  who^  for  value,  tnme- 
fers  negotiable  paper  without  indorsement 
therebv  guarantees  genuineness  of  instm* 
ment,  but  not  solvency  of  parties.  Lffom  v. 
Millar,  52  D.  129;  MUUkm  v.  ChommBm,  46 
R.386. 

Sale  by  delivery  merely,  without  indone- 
ment,  of  note  on  which  indorsements  have 
been  forged,  does  not  render  seller  liable  to 
refund  money  received  therefor,  where  he 
sells  it  as  property,  and  not  in  pavment  of  a 
debt,  and  without  knowing  of  forgery. 
Baxter  v.  Dwtn,  60  B.  602. 

Vendor  of  negotiable  paper  has  right  of 
stoppage  in  transitu,  not  only  against  vendee^ 
but  alM>  against  creditor  of  vendee  who  has 
made  loan  upon  promise  of  vendee  to  transfer 
paper  to  him  on  its  arrivaL  Mulkr  v.  Poth 
dir,  14  R.  259. 

Plaintiff,  of  Havana,  on  order  of  8.  4  Co. 
of  New  York,  drew  bills  on  London  firm,  and 
sold  them  for  currency  bills  in  New  York, 
payable  to  R.  S.,  a  clerk  of  S.  &  Co.  Bills 
were  delivered  to  vessel  to  be  transported  to 
New  York,  and  deposited  in  post-office. 
Plaintiff  also  telegraphed  to  8.  &  Ca  what 
he  had  done,  and  S.  &  Co.  procured  loan 
from  P.  on  faith  of  telegram,  and  witii  un* 
derstandine  that  when  bills  should  arrive 
they  would  transfer  them  to  P.  as  security. 
On  following  day  S.  &  Ca  became  insolvent, 
and  plainti£  having  learned  of  this,  com- 
menced action,  through  his  agent  in  New 
York,  to  recover  bills  on  their  arrival,  and 
obtained  order  enjoining  S.  &  Ca  from 
transferring  or  disposing  of  them.  Heldf 
that  plaint^  had  right  of  stoppage  in  tranntu, 
and  that  P.  was  not  bonaJSae  holder  of  bills, 
they  never  having  been  mdorsed  to  him  cr 
come  into  his  possession,    lb. 

Note  was  executed  and  delivered,  payable 
to  order  of  <*  Charles  and  William  FeTckert" 
They  wero  not  in  fact  partners.  Charles 
Feickert,  being  in  possession  of  note,  and 
authorized  to  collect  it,  representing  that 
plaintiffs  wero  putners,  sold  and  assigned  it 
to  plaintiff  by  writing  signed  by  him  in  style 
of  "Chas.  &  Wm.  Feickert"  Held,  h 
That  note  was  not  pnma  /oats  payable  to  a 


Q.  made  note  payable  to  order  of  J.,  and 
while  it  was  unindorsed  by  J.  procured  M. 
to  indorse  it,  agreeinff  to  procuro  indorse- 
ment of  J.  as  payee  oefore  negotiating  it. 
Without  orocuring  indorsement  of  J.,  he 
transfenred  it  to  plaintil^  and  it  came  to 
maturity  and  was  protested  without  stich 
indorsement.  J^eftC  that  M.  was  not  liable 
to  plaintiff  as  indorser.  Ciflbsan  v.  Uiiksr,  18 
K.  98. 

lis.  Aflsigimiaiit,  and  its  eflbct.— 
Assignor  of  note  is  not  liable  theroon,  under 
lUinoia  statute,  unless  money  cannot  be  ob- 
tained after  dne  diligence  in  action  against 
maker.    Ifosonv.  Waxii,  12  D.  138. 

Law  implies,  on  simple  assiffument  of  note, 
promise  by  assignor  to  rof  una  consideration 
of  assignment  if  note  be  not  justly  demand- 
able,  or  if  by  obligor's  insolvency  or  romoval 
from  jurisdiction  within  which  he  resided  at 
date  of  assignment,  assignee,  by  ordinary 
diligence,  cannot  coerce  payment.  Qraiou 
T.  TUford,  87  D.  483. 

When  presentation  and  suit  on  note  by 
assignee  aro  provented  by  non-intercourse 
resulting  from  war,  on  maturity  of  note, 
and  war  continuing,  assignee  may  bring  ao- 
tioA  against  his  assignor  upon  assignment. 

Assignee  of  note  takes  it  subject  to  all 
available  defenses  eristiny  at  time  of  assign- 
ment, but  discounts  arising  out  of  other 
transactions,  after  notice  of  assi^ment,  or 
any  defense  at  law  or  equity  arising  after 
such  notice,  and  not  going  to  affect  consider- 
ation, cannot  be  set  up  against  assignee. 
Bcwman  v.  Halstead,  12  D.  380. 

Assignee  of  note  for  purohase  price  of  land 
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firm;  8.  That  Charles  Feickert's  Doesessioa 
was  BO  OTidenoe  of  partnership;  3.  That  title 
as  against  both  oould  not  pass  by  joint  in- 
dorsement; 4.  That  authority  to  collect  did 
not  anthorize  sale.  RyJuner  v.  Fdckerl,  34 
R.130. 

114.  Transfer  by  deliverv.  —  Only 
instnunents  which  are  transferable  by  de- 
livery  are  bills  and  notes  payable  to  bearer, 
or  payable  to  order,  and  indorsed  in  blank. 
Bosa  y.  HmUh,  70  D.  327. 

Note  payable  to  party  named  or  bearer 
passes  by  mere  delivery,  without  indorse- 
ment  by  party  named.  Tilbaum  v.  AiUu,  43 
D.  520. 

Snoh  bill  is  payable  to  bearer,  and  one 
ccming  into  possession  of  it  for  valuable 
oonsi£ration,  lawfully,  is  not  required  to 
show  any  oonsideration  between  maker  and 
person  named.    Eddy  t.  Bondt  36  D.  767. 

Person  making  such  transfer  oeases  to  be 
party,  and  is  not  responsible  to  transferee 
or  any  subsequent  holder.  OreMhano  t. 
/oetom  60  D.  361. 

Note  payable  to  A  or  bearer  cannot,  in 
Illinois^  be  transferred  by  mere  delivery,  so 
as,  to  vest  legal  title  in  bearer;  although  it 
may  have  been  transferred  by  delivery  in 
state  where  such  transfer  would  carry  legal 
title  with  it.    Room  v.  CriM,  65  D.  679. 

Note  payable  to  particular  person  or 
''holder  is  valid  promissory  note,  trans- 
ferable by  delivery,  and  holder  may  acquire 
lawful  title  by  deUvery  in  same  manner  as 
if  the  word  "bearer"  had  been  used.  FnU' 
woEm  T.  Crymest  36  D.  250. 

Bill  or  note  indorsed  in  blank  is  transfer- 
able by  delivery,  and  so  long  as  indorsement 
continues  in  blank,  it  makes  biU  or  note  in 
effect  payable  to  bearer.  Sterling  v.  Bender, 
44  D.  539. 

Negotiable  instrument  with  first  indorse- 
ment in  blank  is  afterwards  assignable  by 
mere  delivery,  as  aosinst  payee,  drawer,  or 
acceptor,  thoush  it  have  subsequent  indorse- 
ment in  full,  for  subsequent  holder  by  de* 
livery  mi^^  strike  out  intervening  indorse- 
ments and  dedare  and  recover  as  indorsee 
of  payee.    MUeheU  v.  FuOer,  53  D.  594. 

Transferrer  of  note  by  delivery  without 
indorsement  thereby  warrants  that  it  is 
what  it  purports  to  be,  and  that  it  is  neither 
forged  nor  fictitious.  He  is  therefore  in- 
competent, on  account  of  interest^  as  a  wit- 
ness for  his  transferee.  Swatuey  t.  Parher, 
as  D.  549. 

When  holder  of  usurious  note  transfers 
same  for  value,  without  indorsement,  repre- 
sentation, or  knowledge  of  its  illegality,  he 
does  not  impliedly  warrant  its  validity,  and 
no  aotion  can  be  maintained  against  him  by 
marohaser  to  recover  damages  for  loss,  nor 
for  purchase-money,  on  ground  of  failure  of 
eonsideratioii.  IdUauter  t«  Ooldma$i,  28  R. 
171. 

Whera  one  haa  paid  Taloa  for  note  pay- 


able to  order,  and  takes  transfer  of  it  bj  d^ 
livery  only,  without  indorsement,  he  aoquirse 
title,  but  not  rights  of  bona  fdA  purchaser. 
Mowe  V.  Umr,  25  R.  518. 

Note  transferable  by  delivery,  if  not  orer* 
due  or  apparently  dishonored,  may,  in  ordi- 
nary oourse  of  business,  in  gbod  6dth  and 
for  valuable  consideration,  be  transferred  ao 
as  to  vest  valid  title  in  transferee,  although 
stolen  from  true  owner,  or  deposited  with 
transferrer  for  some  special  purpoee,  and 
without  authority  to  transfer  it.  WhediBr  t. 
QuOd,  32  D.  231. 

2.  ^hi»  qf  PvrehoMn  or  Holder*, 

1 15.  Who  IB  a  purchaser  in  good  fiaith 
and  for  value.* —  Person  is  to  be  deemed 
bona  fide  holder  of  commercial  paper  where 
he  purchased  it  for  full  value  before  matu- 
lily,  without  notice  of  any  equities  between 
original  parties,  or  of  any  defect  of 
Magee  v.  Badger,  90  D.  691. 

Indorsement  of  note  before  maturity 
presumption  that  indorsee  took  it  without 
notice^  and  in  due  oourse  of  business.  Wooi» 
worth  V.  Uuntoon,  89  D.  340. 

Mere  negligence,  however  gross,  it  not 
sufficient  to  deprive  one  of  character  of 
bona  fide  holder  of  commercial  paper.  There 
must  be  proof  of  bad  faith.  Chapnum  v. 
AoMS,  15  R.  401;  Phehn  v.  J/ots,  5  R.  402; 
Miller  v.  I^nlfy,  12  R.  306. 

One  who  in  good  faith  and  for  value  pur- 
chases promissory  note  before  principal  is 
duO  is  within  protection  of  law  merchant, 
althouffh  interest  is  overdue  and  unpaid  at 
time  of  purchase,  and  note  is  indoned  by 
payee  without  recourse,  and  though  it  ap- 
pears to  be  "  secured  by  real  estate  mort- 
gage."   Kelley  v.  WhUn^,  30  R.  697.  t 

Where  A  gave  his  individual  note,  for  his 
private  debt,  to  B,  and  B  took  in  payment 
thereof  notes  of  third  persons  running  to  A, 
but  which  were  in  fact  property  of  copart- 
nership of  which  A  is  a  member,  B  wiU  be 
protected  as  a  bona  fide  holder  for  value,  if  he 
was  ignorant  of  existence  of  such  copartner- 
ship.   Kellogg  v.  Faneher,  99  D.  96. 

An  agent  at  Nicaragua,  having  collected 
claim  for  his  principal,  plaintiff^  at  Panama, 
sent  lum  dralt  for  net  proceeds,  drawn  by 
him  on  defendant  at  New  York,  which  was 
received  by  plaintiff  in  place  of  money  ool« 
looted,  and  was  accepted  by  defendant,  but 
was  not  pud.  Held,  that  plaintiff  was  boma 
fide  holder  for  value,  ana  that  defendant 
was  estopped  from  showing  that  his  accept- 
ance was  without  oonsiderati<m,  or  indueed 
by  drawer's  fraad.  HeMeriemaiU  ▼•  if orrv^ 
54  R.  657. 

Various  cases  tending  to  show  significa^a 
of  words  **bona  fide  h<Mder  for  valuable 


*  Bee  note  on  purchasers  In  good  faith,  9  D. 
272,  278. 
t  Who  Is  te  be  protected,  see  notsi,  to B.1QI-WII 
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■daraiion**  cited  and  disenstod.  {8^ff\/i  t. 
TVton.  16  Pet.  1,  disapproved.)  SkUherr. 
McDmdId,  40  D.  389. 

1 16.  Who  is  not.  —  1.  /n  yenerol.  ~  One 
haring  an  eouitable  title  only  to  negotiable 
paper  is  not  ooma  fide  holder  oi  it.  MiUer  ▼. 
Poiulir,  14  R.  259. 

Where  note  is  indorsed  by  payee  for  his 
own  use,  indorsee  takes  it  subject  to  what- 
ever defenses  may  be  made  as  against  payee. 
WUaim  T.  HdrntB,  4  D.  75. 

Transferee,  without  indorsement,  of  prom- 
iasorv  note,  beins  one  of  several  given  for 
purchase  price  oi  land,  takes  same  subject  to 
all  equities  existing  between  original  parties, 
which  inhere  in  or  spring  out  of  subject- 
matter  of  contract,  although  at  time  of  trans- 
fer such  equities  were  latent  and  inchoate, 
and  cannot  be  enforced  against  holders  of 
other  notes  by  reason  of  their  having  been 
received  in  usual  course  of  trade,  Andr ew9 
T.  McCcyf  42  D.  669. 

Indorsee  of  note  payable  to  maker  or  order 
•oqnires  primitive  title  and  not  derivative, 
and  indorsement  to  him  is  not  technically 
■nch,  but  is  part  of  instrument  itself.  Scull 
▼.  ESdwardB^  56  D.  294. 

One  who  buys  five  promissory  notes  of 
face  value  of  one  hundred  dollars  each,  se- 
cured by  mortgage  on  real  estate  for  thirty 
dollars  a  few  (lays  before  one  of  them  is  due, 
is  not  bona  fide  purchaser.  Smith  v.  Jansen, 
41  R.  761. 

2.  lUuttraHona. — A  obtained  defendant's 
note  by  fraud.  On  discovering  fraud  defend- 
ant demanded  return  of  note.  A  refused 
to  return  it,  but,  before  its  maturity,  in- 
dorsed it  to  plaintiff,  who  had  no  knowledge 
of  frand,  in  trust  for  A*s  creditors,  and  beJ- 
anoe  for  A's  wife.  Held,  that  plaintiff  did  not 
take  note  '*  in  the  regular  course  of  business,** 
and  that  it  was  open  to  defense  of  fraud. 
JSoberia  t.  Hall,  9  R.  30S. 

Note,  bearing  interest  payable  annually, 
was  indorsed  before  maturity,  but  after  in- 
etallroent  of  interest  was  due  and  unpaid. 
HM,  that  note  was  dishonored,  and  that  in- 
dorsee took  it  subject  to  all  equities  between 
original  parties.     Bai-t  v.  SticJaiey,  22  R.  728. 

Action  npon  note  for  twenty  thousand 
dollars,  payable  in  Ave  years,  with  interest 
annually.  Note  was  transferred  to  plaintiff, 
after  interest  had  fallen  due  .and  remained 
unpaid,  plaintiff  giving  his  own  note  for  it, 
which  remained  overdue  and  unpaid  in  hands 
of  payee.  Held,  that  plaintiff  was  not  a  bona 
fide  holder.     Cowee  v.  Cornell,  31  R.  428.      • 

117.  Protection  accorded  to  bona 
Ada  purchaser,  generally.*— Bona  fide 
holder  of  negotiable  paper,  acquired  for  valu- 
able consideration,  and  without  notice  of,  or 
reasonable  ground  to  suspect,  any  defect  in 
title  of  person  from  whom  he  received  it  in 
ordinary  course  of  business,  is  entitled  to 


—  note  on  right  of  Itona  Me  porcliaser  to  re- 


protection,  to  extent^  at  least,  of  ooosidera- 
tion  paid  therefor.  StaSber  t.  McDonaH  40 
D.  389. 

Law  looks  with  favor  upon  holder  of  nego- 
tiable paper,  and  requires  very  oogent  evi- 
dence to  oonviot  him  of  bad  faith.  New 
OrkameU,  Co.  t.  TempleUm,  96  D.  385. 

Person  to  whom  note  has  been  transferred, 
and  who  claims  to  be  bona  fide  •purchaser  for 
value,  cannot  be  called  npon  m  action  on 
note  to  show  consideration  that  he  paid  for 
it,  unless  express  notice  is  given  to  him,  prior 
to  trial,  that  he  will  be  compelled  to  do  so. 
Beltshoover  v.  Blackaiock,  27  D.  330. 

Where  note,  consideration  of  which  fails 
by  reason  of  fraud  of  payee^  is  assigned  to 
third  person  for  value,  right  of  action,  to  ex- 
tent that  consideration  fails,  aoomes  to  latter 
immediately  upon  assignment,  and  he  may, 
in  action  against  him  by  payee^  set  off  such 
cause  of  action  without  waiting  to  have  such 
failure  of  consideration  establiAed  by  record 
evidence.     Oee  v.    WiUiammm,  27  D.  628. 

Acknowledgment  of  indebtedness  made  to 
former  indorsee  of  note  by  maker  will  inure 
to  benefit  of  present  holder.  Such  acknowl- 
edgment woiud  be  available,  though  made  to 
stranger.    McRtu  v.  Kennont  84  D.  777. 

Want  of  consideration  for  note  is  no  de- 
fense in  suit  thereon  by  bona  fide  indorsee, 
without  notice  and  before  maturity.  Z/os- 
call  T.  WhUmore,  36  D.  738. 

Holder  may  secure  unindorsed  notea  in 
preference  to  indorsed  ones  held  by  him 
against  same  maker,  by  taking  confession  of 
judgment  thereon,  and  appropriating  all 
maker's  property  to  unindorsed  notes,  with- 
out notice  to  indorsers  on  other  notes,  if  it 
be  done  legally  and  without  fraud.  He  does 
not  thereby  impair  his  right  to  resort  to  in- 
dorsers of  other  notes  in  oase  of  their  non- 
payment, nor  does  he  impair  that  right  by 
refusing  to  accept,  in  lieu  of  such  judgment, 
assignment  of  sll  maker's  property  for  pay- 
ment of  all  the  notes.  BrUt€un  v.  Doytee- 
town  Bank,  39  D.  110. 

Note  payable  to  insurance  oompany,  which 
had  authority  to  take  notes  for  particular 
purpose,  would  be  valid  in  hands  of  bona 
fide  assignee,  although  company  may  not 
have  had  power  to  take  such  particular  note. 
Mclntire  v.  Preston,  48  D.  321. 

Holder  of  negotiable  paper,  who  puts  his 
name  upon  it  and  thereby  gives  it  currency, 
although  he  places  it  in  hands  of  an  agent, 
without  consideration,  cannot  reclaim  it  from 
holder  who  is  found  in  possession  of  it  or  its 

Sroceeds,  when  latter  has  paid  value  for  it 
dell  V.  Gray,  55  D.  147. 
Payment  on  note  assigned  before  maturity, 
made  to  another  than  assignee,  and  subse- 
quent to  assignment,  is  no  defense  against 
assignee.     Jd3>ley  v.  Bjfon,  56  D.  488. 

Bona  fide  indorsee  of  note  before  due  is  not 
bound  by  prior  decree  against  his  indorser, 
subjecting  amount  to  satisfaction  of  debts  of 
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prior  holder,  and  he  may  recover  on  note, 
notwithstanding  such  decree  and  payment 
thereunder  after  indorsement.  Wimton  y. 
Wtitfeldt,  68  D.  278. 

Bearer  of  note  payable  to  payee  named  or 
bearer,  who  takes  it  before  maturity,  holds 
it  free  from  any  equities  or  set-off  maker 
may  have  against  payee  named.  Petite  t. 
Prout,  63  D.  778. 

Rights  of  bona  JSde  payee  are  not  effected 
bv  fact  that  note  was  taken  in  payment  of 
old  note  which  was  not  surrendered  until 
some  time  after  receipt  of  new  note,  and 
this  will  not  let  in  defenses  unknown  to  him 
when  he  received  the  note.  Dixon  t.  Dixon, 
76  D.  128. 

Holder  of  indorsed  paper  has  right  to  rely 
on  indorser*s  contract  that  paper  will  l>e 
paid  by  maker  at  maturity,  and  he  is  not 
bound  to  anticipate  and  make  provision  for 
a  breach  of  the  contract.  BartleU  v.  Jebell, 
83  D.  146. 

Bona  Jide  holder  for  value  of  note  secured 
by  mortgage,  transferred  before  due,  and 
without  notice,  holds  such  note  free  of  any 
equitable  defenses  which  may  have  existed 
against  it  in  hands  of  first  holder.  Crost/y  v. 
Boub,  84  D.  720. 

Maker  of  note  not  made  payable  at  bank, 
in  Indiana,  may  be  estoppett  by  his  own  acts 
from  setting  up  defenses  against- 6ona  Jide 
holder  of  it^  notwithstanding  he  could  not, 
by  the  law  merchant,  be  prevented  from 
setting  up  such  defenses.  Altueelman  v.  Mc' 
Elhenny,  85  D.  445. 

Negotiable  note,  at  common  law,  is  one 
payable  to  order  or  bearer;  and  such  note 
may  have  bona  Jide  holder  who  has  honestly 
received  it  for  consideration,  ignorant  of  any 
vice  in  its  original  execution,  and  against 
whom  such  vice  cannot  be  set  up  as  a  de- 
fense,   lb. 

Nothing  short  of  actual  malafidee  or  notice 
thereof  will  enable  maker  or  indorser  of  ne- 
gotiable paper  to  defeat  action  thereon 
brought  by  one  who  is  apparently  regular 
indorsee  or  holder,  especially  where  there 
is  no  defense  as  to  indebtedness  City  Bank 
V.  Perkins,  86  D.  332. 

Defendant  who  owes  debt  has  no  interest 
beyond  bonajidee  of  holder,    lb. 

Holder  of  negotiable  paper,  taking  it  for 
good  consideration,  in  usual  course  of  busi- 
ness, without  knowledge  oi  facts  impeaching 
its  validity,  holds  it  by  good  title.  It  is  uoC 
enough  to  defeat  his  recovery  to  show  that 
he  took  it  under  circumstances  that  might 
tend  to  excite  suspicion.  Farreii  v.  LoveU, 
28  R.  59. 

1 18.  Where  note  was  made  on  Sun- 
day.*—  Maker  of  note  bearing  date  on 
secular  day  is  estopped,  as  against  bona  Jide 
holder  for  value,  to  show  that  it  was  made 
on  Sunday.     Knox  v.  Clifford,  20  R.  28. 

*  See  Sunday,  % 


Such  maker  has  no  equity,  as  against  bona 
Jide  transferee  after  maturity,  by  reasoQ  el 
fact  that  note  was  made  on  Sunday.  XeyAl- 
man  v.  Kadeteha,  43  R.  129. 

119.  or  was  fraudulently  trans- 

Harred,  or  altered.  ~  Party  will  be  pro- 
tected as  holder  of  negotiable  paper,  altibongh 
fraudulently  transferred,  wnen  he  has  rs- 
oeived  it  before  maturity,  without  notice  of 
fraud  and  in  good  fiuth,  and  parted  witii 
something  of  vuue  for  it  at  time  of  its  trans- 
fer.   Park  Bank  ▼.  Waimm^  1  R.  67S. 

Bonaide  holder  for  value  of  note  indorsed 
in  blank,  and  fraudulently  transferred  by 
bailee,  is  entitled  to  hold  same  against  true 
owner,  and  to  recover  amount  thereof.  Gb- 
nUh  V.  Tkmfoon^  63  D.  659. 

Boimi  fide  holder  of  note  nayable  to  bearsr 
may  recover  on  it,  althouffn  original  trans- 
ferrer may  have  become  rranduiently  pos- 
sessed of  it.    Sim*  V.  Lyfeff,  26  D.  155. 

One  who  receives  nw>tiable  paper  in  nsusl 
course  of  trade,  for  nxt  and  valnable  eon- 
sideration,  from  agent  or  factor  having  no 
authority  to  transfer  it,  but  without  knowl- 
e('  ' 

hoi 
Bay,  11  D.  343. 

Holder  of  negotiable  paper  fraudulentiy 
transferred  to  him  will  not  be  deemed  to 
have  good  title  thereto  as  against  true 
owner,  unless  it  was  received,  not  only  with- 
out notice,  but  in  oourse  of  business,  for 
fair  and  valnable  consideration  given  or  al- 
lowed on  strength  of  that  identical  paper. 
Bay  V.  CoddimjtOH,  9  D.  268. 

Where  agent,  having  received  neffotiaUs 
note,  to  be  remitted  to  his  principal  deliv- 
ered same  to  third  person  as  security  for 
certain  liabilities  on  accommodation  notes  of 
agent,  who  had  become  insolvent,  but  oa 
whose  notes  third  person  had  not  then  be- 
come chargeable,  such  person  was  held  liable 
for  amount  of  notes,  although  he  had  no 
knowledge  of  fraud,  inasmuch  as  he  did  not 
receive  uiem  in  course  of  business,  nor  in 
ayment  in  whole  or  in  part  of  any  existing 
ebt,  nor  for  cash 
or  debt  created,  no 
credit  of  notes.     /  6. 


idste  of  that  fact  or  notice  of  fraud,  may 
lold  it  against  true  owner.    Ooddimgion  v. 


Saym 
ebt,  nor  for  cash  or  property  advanced^ 


opert^ 
iuty  ii 


ncurred  oa 


L.  indorsed  in  blank  unsigned  promissory 
note,  in  form  "we  promise  to  pay,'*  and 
payable  to  his  order,  and  authorized  his  clerk 
to  deliver  it  to  K.  upon  N.  signing  it  in 
name  of  firm  of  which  he  was  menilier. 
(Mcrk  delivered  it  to  N.  upon  his  signing  it 
only  in  his  individual  name.  N.  afterwani 
procured  signature  of  8.  as  additional  maker, 
and  afterward  erased  that  signature  and  trans- 
ferred note  to  W.,  a  bona  fide  purchaser. 
It  having  been  found  that  latter  was  not 
guilty  of  negligence  in  overlooking  jotot 
form  of  note  and  erasure, — held,  that  he 
could  maintain  an  action  on  note  against  I* 
WhUmore  v.  Niekeraon,  28  It  267. 

fiais  drawn  by  A  B  on  0  D,  with  blsnki 
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for  dates,  times  of  payment,  and  names  of 
payeee,  were  left  by  drawer  in  hands  of 
dimwee  for  certain  purposes,  who  afterward* 
in  fraud  of  rights  ox  drawer,  filled  up  blanks, 
accepted  bills  and  transferred  them  before 
maturity  to  bona  fide  holder  for  yalnable  con- 
sideration, without  notice  of  circumstances 
under  which  they  were  drawn  and  left  in 
hands  of  drawee.  HM^  in  action  on  bills 
against  drawer,  that  holder  was  entitled  to 
reoorer.      WiUe  t.  WiUiamM,  28  R.  294. 

190.  or  was  a  forgery.*— Rule 

that  payment  by  drawee  admits  genuineness 
of  dnwor's  signature,  and  that  drawee  is 
legallT  estopped  from  disputing  it,  is,  in 
qudinad  sense,  true;  and  holder,  it  seemo, 
is  permitted  to  profit  by  accidental  payment, 
though  drawers  name  be  forged,  when 
there  has  been  an  interval  between  payment 
and  notice  to  him  of  forgery,  and  his  situa- 
tion has  been  altered  to  his  prejudice,  either 
in  fact  or  in  legal  presumption.  MeOaU  t. 
Commg,  48  D.  454. 

Foroery  of  namee  ahead  of  indoraer,  or 
anv  oUier  fraudulent  act  of  maker  to  whoee 
order  note  was  made  payable  u]^on  tndorser, 
will  not  affeot  btmafitk  holder  without  notice 
before  note  became  dae.  JRambo  ▼.  ifete, 
53  D.  694. 

131.  Wh«n  ontitlod  to  benefit  of 
collateral  aeearity.  —  Property  assigned 
to  indorser  of  note  by  maker,  as  security,  is 
regarded  as  trust  for  benefit  of  payee  or 
holder,  though  he  hare  no  knowledge  of  it 
at  time,  and  he  may  afterwards  affirm  and 
enforce  such  trust.  Iio§e$  ▼.  Murgatroyd,  7 
D.  478;  PhUU^  ▼.  Thompmm,  7  D.  535. 

Such  trust  is  not  discharged  by  death  of 
indorser,  but  attaches  to  property  as  long  as 
it  ean  be  traoed.  Iio§e$  v.  Murgatrtmd,  7 
D.  478. 

Note  given  for  purohase-money  of  land 
was  secured  by  lien  on  the  land.  Heid,  that 
bona  fide  purchaser  of  note  before  maturity 
was  entitled  to  benefit  of  lien,  without 
regard  to  equities  between  origiiud  parties. 
Dunran  t.  LouiniUe,  26  K.  201. 

122.  Not  bound  by  secret  agree- 
ment between  origiinal  parties.  —  Farol 
condition  to  promissory  note  will  not  affect 
innocent  holdera.  8mUk  t.  Moberly,  52  D. 
643. 

Special  agreement  between  original  parties 
to  btll  of  exchange,  if  not  indicated  by  paper 
itself,  eannot  be  set  up  against  purchaser 
without  notice  and  for  value.  Mice  v.  Bag- 
tand,  53  D.  737. 

Assignee's  right  to  recover  on  note  a»- 
signed  before  due  cannot  be  defeated  by 
offer  to  prove  secret  agreement  between 
maker  and  original  holder  that  note  iliould 
not  become  payable  until  happening  of  cer- 
tain events,  especially  when  no  offer  is  made 
to  prove  that  assignee  knew  these  facts  when 

*  Note  payable  to  flotitloos  person  or  firm,  rights 
9i  Innocent  holder,  see  note,  66  &.  472-474 


he  took  note  Foy  t.  BJaeksiomf  83  D. 
246. 

Defendant  made  hia  note  payable  to  him- 
self and  indorsed  it.  No  place  of  payment 
was  inserted,  there  being  a  ulank  after  word 
"at.**  Defendant  delivered  note  to  J.  S. 
upon  agreement  that  it  should  not  be  neg<^ 
tiated  or  stamped,  and  intending  that  it 
should  operate  simply  as  receipt.  J.  8.  sab- 
sequently  stamped  note,  and  mserted  place 
of  payment  in  blank  and  negotiated  it. 
Held,  that  defendant  was  liable  on  note  to 
bona  fide  holder  for  value.  RedBeh  v.  DoU, 
13  R.  573. 

128.  Nor  sul^ect  to  ofliMte  between 
thenL  —  Payments  made  on  note  before 
maturitv  cannot  be  offiMt  against  boma  Me 
holder  for  value,  whose  title  accrued  before 
note  became  due.  Harrimm  v.  Bdwarde^  36 
D.  364. 

And  in  action  by  indorsee  against  maker, 
deposition  designed  to  prove  such  set-off  is 
inadmissible.    UoodvaeterY.  Forii,  74  D.  313. 

In  action  by  indorsee  against  maker  cf 
note,  latter  cannot  set  on  claim  aflnunat 
payee,  accruing  after  indorsement,  he  oeing 
present  when  note  was  delivered  by  pavee  to 
mdorsee  witb  intent  to  transfer  title,  al* 
though  actual  indorsement  was  not  made 
until  afterward.     FUnt  v.  Flint,  83  D.  615. 

124.  Iiimit  to  recovery  by  bona  fide 
purchaser.  —  Transferee  of  invalid  note  is 
entitled  to  recover  from  transferrer  amount 
paid  for  same,  when  ignorant  of  its  defecta 
Persona  v.  Jonu,  58  D.  476. 

Note  given  for  purchase  price  of  land, 
title  to  which  fails,  is  valid  in  hands  of  boina 
fide  purchasers,  but  they  can  recover  only 
amount  they  paid  for  note  from  maker. 
PeUy  V  Hannum,  36  D.  303. 

125.  PurchAsing  after  maturity; 
general  rule.  —  Indorsee  after  maturity  of 
negotiable  instrument  is  considered  as  re- 
ceiving dishonored  paper,  and  takes  it  sub- 
ject to  all  infirmities,  equities,  and  defenses 
to  which  it  was  liable  in  hands  of  payee. 
Bobmeon  v.  Lyman,  25  D.  52;  Johnson  v. 
Bloodgood,  1  D.  93;  Landng  t.  Gedne,  3  D. 
422;  Snyder  v.  BiUy,  47  D.  452;  Conuiock  v. 
Draper,  53  D.  78;  WoaUiiertd  ▼.  SmUk,  60  D. 
186. 

Transferee  of  overdue  negotiable  Pftper 
acquires  no  better  right  thui  that  of  his 
transferrer.  Vairin  v.  Hobton,  28  D.  125; 
WhitweU  V.  Orehort,  28  D.  141;  ThrnKprnm  v. 
Shepherd,  46  D.  676;  FkntNaL  Bank  v.  Comf^ 
ConCrt,  100  D.  194. 

And  in  action  by  indorsee  holding  note  so 
transferred,  maker  may  show  as  defense  a  ne* 
^tiable  note  of  payee  made  to  him  that  was 
mtended  as  payment  of  note  in  suit.  Bar* 
gewt  V.  SouthgaU,  16  D.  409. 

Maker  may  use  simh  seoond  note  as  a  aet* 
off  in  such  a  ease.    Tb, 


Agreement  made  by  makers  and  payee  of 
note  #hile  it  is  in  latter'a  hand%  tlutt  sums 
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paid  by  former  on  certain  notes  of  latter 
might  be  applied  on  note  in  question,  may  be 
Mt  np  against  indorsee  after  maturity.  J2o6- 
inaon  y.  Lyman,  25  D.  52. 

Where  non-negotiable  note,  past  due,  ii 
placed  in  agent's  hands  for  special  purpose, 
and  he  transfers  it,  in  violation  of  his  trust* 
to  purchaser  for  value,  principal  may  recover 
possession  of  it  in  action  against  purchaser. 
Weathered  v.  Smiik,  80  D.  186. 

Where  it  does  not  appear  affirmatively  that 
note  was  a8sifi;ned  before  maturity,  maker  is 
entitled  to  afi  defenses  that  he  could  have 
made  against  note  in  hands  of  original  holder. 
In  such  case,  assignment  is  presumed  to  have 
been  made  at  saon  time  as  is  most  to  advan- 
tage of  maker.  Buddell  v.  Latider$.  94  D. 
719. 

Creditor  holding  hia  debtor's  note,  and 
note  of  another  as  collateral,  transferred 
them  to  different  persons  after  maturity. 
Held,  that  if  collateral  was  first  transferred, 
it  operated  pro  ianio  as  payment  or  extin- 
guishment of  original  debt;  and  subsequent 
transferee  of  original  note  took  it  suoject 
to  such  credit  or  extinguishment;  but  if 
original  note  was  first  tnmsfened,  collateral 
would  follow  it»  subject  to  any  defense  maker 
might  have  made  against  first  holder.  Wart 
V.  KwaeU,  29  R.  710. 

126.  Its  limits  and  exceptions.— 
Indorsee  of  note  overdue  when  indorsed 
does  not  always  take  it  subject  to  all  equities 
to  which  it  would  be  liable  in  indorser's 
hands.    Annan  v.  ffauek,  45  D.  133. 

Purchase  of  note  already  due  does  not  per 
$e  charse  purchaser  with  notice  of  vendor^s 
want  of  title.    Prodorr.  McCaU,  23  D.  135. 

Indorsee,  after  note  is  payable,  who  learns 
from  maker  circumstances  which  might  have 
been  good  defense,  is  entitled  to  recover 
where  maker  says  he  will  pay  if  indulgence 
is  granted,  which  ii  done.  Franklin  y.  Mardi, 
25  D.  462. 

Indorsee  of  overdue  note  takes  it  subject 
to  set-ofiEs  existiuff  at  time  of  transfer,  agamst 
his  indorser  in  tavor  of  maker  or  prior  in- 
dorser  bat  neither  maker  nor  prior  mdorser 
can  avail  himself  M  set-off  acquired  after 
such  transfer,  whether  he  has  notice  of 
transfer  or  not.  Baxter  v.  LMe,  39  D.  707; 
Hobinson  v.  Lyman,  25  D.  52. 

Secret  agreement  made  after  matured  note 
had  been  transferred  is  not  equity  attaching 
to  note  while  in  payee's  hands,  and  is  not 
available  against  transferee.  Mrinmm  w, 
Lyman,  25  D.  52. 

Maker  of  note  transferred  after  due  cannot 
set  off  against  it  note  against  payee  pur- 
chased hifore  transfer,  where  he  was  in- 
debted to  payee  at  time  of  such  transfer,  on 
other  demands,  exceeding  amount  of  note  so 
purchased.     Collin*  v.  AUm,  27  D.  130. 

Bona  fide  indorsee  for  value,  of  note  pay* 
able  one  day  from  date,  and  overdue  when 
indorsed,  is  not  affected   by  intermediate 


fraud  of  his  indorser  practiced  by  latter  upon 
first  indorser.     Parker  v.  StaiUnge,  98  D.  84. 

Defense  that  negotiable  note  was  given  in 
part  for  intoxicatmg  liquors  cannot  be  set 
up  against  any  bolder  for  valuable  consider- 
ation, and  without  notice  of  illegality  of 
contiuct,  notwithstanding  it  was  past  due 
when  he  took  it.   Fields.  Tibbette,9&l>.  71^, 

Under  Maine  statute,  fact  that  note  is 
overdue  is  not  notice,  either  expren  or  im- 

Elied,   that  it  was   given   for  mtoxieating 
quors.     76. 

127.  Negotiability  of  overdue  iMiper, 
and  effect  of  its  indorsement  to  pass 
title.  — Promissory  note  is  assignable  after 
it  becomes  due,  subject  to  all  equities  of 
maker.     Phmpe  y.  RunneU,  43  D.  109. 

Promissory  note  is  negotiable  as  well  after 
as  before  it  becomes  due.  Mudd  v.  Barper^ 
54  D.  644;  Annan  v.  Htmck,  45  D.  133. 

And  subsequent  indorsement  has  same 
effect  as  indorsement  before  due,  exoej^t  thai 
demand  must  be  miuie  in  reasonable  tame  to 
charge  indorser.  LeaimU  v.  Putnam^  53  D. 
322. 

Indorsement  on  oTerdue  negotiable  note 
omitting  words  "or  order**  nerertheless 
makes  it  payable  to  indorsee's  order,  and 
his  indorsee  mav  sue  him  thereon.     /& 

Note  indorsed  after  maturity,  in  its  Ital 
effect,  as  between  indorser  and  indorsee,  be- 
comes an  inland  bill  of  exchange,  payable  on 
demand,  and  between  indorsee  and  maker 
it  remains  note  payable  on  demand.  Jomn 
T.  Robkmm,  54  D.  212. 

Indorsement  of  bill  after  matnrity  la 
equivalent  to  drawing  bill  at  sight.  Mndd 
v.  Harper,  54  D.  644. 

128.  Applications  of  the  rule  to 
notes  payable  on  demand.  — Note  pay- 
able  on  demand,  with  interest^  is  taken  past 
due,  and  is  therefore  subject  in  hands  oi  in- 
dorsee  of  payee  to  all  defenses  which  would 
have  been  available  against  payee,  where  it 
was  indorsed  ten  months  siter  executioB. 
Morey  t.  WahefeJd,  98  D.  562. 

Or  even  only  three  months  after  date. 
Herriek  t.  Woolvert(m,  1  R.  461. 

Where  note  payable  on  demand  was  ne- 
gotiated two  months  and  a  half  after  its 
date,  in  suit  by  holder  against  maker,  he  was 
allowed  to  show  payment  to  original  payee 
before  its  transfer  to  plaintiffl  Loiet  v. 
Vunkin,  5  D.  245. 

There  is  no  preciM  time  when  such  note  is 
to  be  deemed  dishonored,  as  it  must  depend 
upon  circumstances  of  case  and  the  situatioo 
of  parlies.     lb. 

129.  Purchase  before  and  indorse- 
ment after  maturity. — Negotiable  note 
taken  before  maturity,  without  indorsement 
of  payee,  is  subject,  in  hands  of  holder,  to 
all  defenses  that  exist  against  it  between 
prior  parties,  althongh  taken  in  good  faith 
and  for  value;  and  indorsement  of  note  by 
payee  after  maturi^  will  no4  relate  beek  te 
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tlma  of  taking  so  as  to  cut  off  defenses.  Lan^ 
tOMier  NaL  Bank  ▼.  Tayhr,  97  D.  70;  1  R. 
71;  Clarhr,  Whitaker.  9  R.  286. 

Promise  by  payee  to  indorse  note  assigned 
by  him  before  matnrity,  if  not  complied  with 
until  after  maturity,  will  not  avoid  defense 
of  tend  or  want  of  consideration  at  incep- 
tion of  note.     HaskeU  ▼.  Mitchell,  89  D.  71 1. 

180.  Bigihts  of  purchaser  as  against 
suretiBS.  —  Purchaser  of  overdne  jomt  and 
aeveral  note  ia  not  bound  to  inauire  whether 
any  of  makers  are  sureties;  ana  if  he,  with- 
4Mit  notice  that  there  are  any  sureties,  gives 
day  of  payment  to  maker,  sureties  are  not 
thereby  discharged.  Nichok  t.  Panons,  23 
D.  706. 

Bight  to  recovor  aminst  surety  in  such 
ease  is  not  afibcted  oy  fmot  that  suit  is 
brought  in  name  of  original  payee,  who  knew 
that  there  were  sureties,     /o. 

181.  Purchasing  firom  bona  fide  piir- 
ehaser.  —  Purchaser  of  note  before  matu- 
rity, with  notice  of  want  of  consideration, 
from  dona /cleindorser  without  notice,  is  en- 
titled to  aU  rifffats  of  his  rendor.  HascaU  y. 
WMtmon^  36  I>.  738. 

Party  acquiring  note  after  maturity  is  in- 
rested  with  all  rights  of  indorser  under 
whom  ho  holds,  upon  proof  that  such  in- 
dorser took  it  i^m  payee  and  first  indorser 
before  maturity,  in  good  faith  and  for  yalue. 
HcweU  T.  Crcme,  68  D.  766;  Woodworik  t. 
Huntoon,  89  D.  340. 

Note  of  defendant  was  before  maturity 
purchased  for  value  by  B.  Bank,  bank  having 
DO  notice  of  any  defense  thereto.  After  note 
was  due,  defendant  having  threatened  to  set 
up  defense  of  fraud,  plaintiff^  who  was  presi- 
dent of  B.  Bank,  purchased  note.  Held, 
that  plaintiff  was  wna  fide  holder,  and  fact 
that  note  had  been  obtained  from  defendant 
by  fraud  of  holder  prior  to  bank  was  no  de- 
fense against  plaintifll  BoberU  ▼.  Lcme^  18 
B.242. 

182.  Taking  a  bOl  or  note  as  collat- 
eral security — Validity  of  the  con- 
tractw  —  Prior  existing  debt  is  valid  consid- 
eration for  pledge  of  negotiable  paper  as 
security  for  its  payment.  Sveneer  v.  Sloan, 
68R.36. 

Accommodation  indorser  of  negotiable 
note,  without  restriction,  is  liable  to  one  re- 
ceiving it  in  good  faith  from  owner,  before 
maturity,  solely  as  collateral  security  for  an- 
tecedent debt.     PUUv,  Foglesong,  41  R.  640. 

183.  Eifoct  to  pass  title  and  enable 
transferee  to  sue.  —  Where  creditor  has 
received  notes  as  collateral  security  for  his 
debt^  unconditionally,  without  any  instruc- 
tions governing  course  of  collection,  he  is 
bound  to  take  necessanr  steps  to  perfect 
liability  of  parties,  and  if  security  is  lost  or 
rendered  unavailable  by  his  neglect,  he  must 
bear  loes.    Pidbem  ▼.  tarbormigh,  62  D.  728. 

Bill  or  note  indorsed  as  collateral  security 
fi  adequate  oonaideratton  to  enable  psrty  to 


sue  thereon,  thongh  he  advanced  no  new 
credit  on  bill  or  note.  Howe  v.  HaineB,  77 
D.  101. 

Indorsement  and  delivery  of  negotiable 
paper  as  collateral  security,  before  maturity, 
passes  legal  title  to  holder,  with  power  to 
collect  by  suit  or  otherwise,  subject  to  rights 
of  indorser  as  to  application  of  proceeds. 
Responsibilities  of  holder  of  collateral  se« 
curity  are  implied  by  law.  LamberUm  ▼. 
WmJUym,  90  D.  301. 

Evidence  as  to  original  solven<nr  of  maker 
of  collateral  note  is  admissible  when  Ices  of 
such  note  through  his  insolvency  by  neglect 
of  holder  is  pleaided  as  defense  to  action  upon 
note  secured.     Ih. 

184.  When  paper  so  transferred  is 
subject  to  equities.  —  Assignee  of  nego- 
tiable paper,  in  good  faith,  before  maturity, 
as  collateral  security  for  pre-existins  debt 
due  from  payee,  is  not  holder  for  vuue,  ia 
usual  course  of  trade,  and  takes  it  subject  to 
all  equities  which  may  exist  against  payee 
in  favor  of  maker  at  time  of  assignment; 
although  it  is  otherwise  if  he  parts  with  new 
consideration.  Ruddkk  v.  Lloyd,  83  D.  423. 
8.  P.,  Depeau  v.  WaddUnqton,  36  D.  216;  Ctd^ 
lam  V.  Branch  Bank,  37  I).  725;  Boxhorough 
V.  Mesnek,  67  D.  346;  Bkhardson  v.  Rke,  40 
R.92. 

By  ''  usual  course  of  trade  "  is  meant  that 
holder  shall  receive  bill  or  note  so  obtained, 
not  as  security  for  antecedent  debt,  but  ia 
course  of  business,  and  as  payment  for  debt 
contracted  at  time.  Coddington  v.  Bay,  11 
D.  342. 

Commercial  paper  received  as  indemnity 
against  possible  future  loss  is  not  received 
in  usual  course  of  trade,  although  contrary 
is  true  of  paper  received  in  payment  of  pre- 
existing debt.  Andrews  v.  McCoy,  42  D. 
669.     S.  P.,  Bank  qfMoUle  v.  Hall,  41  D.  72. 

Note  of  third  person,  transferred  as  se- 
curity for  antecedent  debt,  transferee  giv- 
iuff  up  nothins  and  incurring  no  fresh 
liaoility,  is  subject  to  equities  as  between 
transferee  and  maker.  Craigheculy.  Well$, 
35  R.  685;  Coddington  v.  Bay,  11  D.  342. 

Indorsement  of  note  after  maturity,  given 
in  pledge  as  collateral  security,  is  not  one 
which  IS  protected  as  commercial  indorse- 
ment for  value.    Jennesa  v.  Bean,  34  D.  162. 

Upon  such  indorsement  general  property 
in  note  remains  in  indorser,  and  indorsee 
takes  it^  like  chose  in  action  not  negotiable, 
subject  to  all  equities  existing  in  favor  of 
maker  as  against  indorser,  at  time  when  no- 
tice is  given  of  indorsement;  and  maker  may 
set  off  debt  due  to  himself  from  indorser,  al 
time  of  transfer,  in  action  by  indorsee  on 
such  note,  notwithstanding  insolvency  of 
indorser.     lb. 

Delay  of  maker  of  note  pledged  as  collat- 
eral security  in  giving  notice  to  pledgee, 
after  knowledge  or  such  pledge,  that  no  con- 
sideration was  given  for  note,  ie  oircuni' 
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•tanoe  to  be  oouidered  by  jury  in  detflirmiiiiiig 
his  liability.  Depeau  v.  Waddmgion^  36  D. 
216. 

186.  Whon  it  is  not  — On«  who  takes 
negotiable  note  as  ooUateral  security  for 
precedent  debt  is  a  bona  Jide  holder  for 
▼alnable  consideration,  and  entitled  to  rights 
and  immunities  which  that  character  con- 
fers.   AUaire  v.  Sartahame,  47  D.  175. 

Indorsee  of  bill  of  exchange  taken  as  col- 
lateral security  for  debt  due  is  prima  Jack 
holder  for  valuable  consideration,  and  enti- 
tled to  recover  against  accommodation  ac- 
ceptor who  was  not  known  to  him  to  be  such 
when  he  took  bill  AiUnrnm  y.  Brookg,  62D. 
592. 

Promissory  note  indorsed  over  as  collateral 
security  for  pre-existing  debt  is,  if  received 
by  creditor  before  maturity  of  such  note, 
and  without  notice,  indorsed  for  valuable 
eonaideration  in  usual  course  of  business, 
and  may  be  held  discharged  of  equities  be- 
tween original  parties.  Bank  qf  BepubUc  v. 
Carringtan,  73  D.  83;  Payne  v.  Bensley,  68 
D.  318. 

186.  Limit  of  transferee**  reco^erv. 
—  One  takiuff  note  as  collateral  security  tor 
pre-esisting  aebt  is  bona  fide  holder  for  valu- 
able eonaideration,  and  entitled  to  maintain 
snit  thereon  against  all  parties  to  it,  but  he 
can  recover  only  amount  for  which  it  was 
held  as  security.  CUizeHs'  Bank  v.  Payne^  89 
D.  650;  Saylor  v.  DanieU,  87  D.  250. 

Transfer  of  note  of  third  person  as  collat- 
eral security  for  money  borrowed  remains 
security  only,  though  there  is  condition  that 
in  case  of  promisor's  default  promisee  "is 
to  hold  the  note  as  his  own  property."  WU- 
UaTMon  V.  Culpepper,  50  D.  175. 

187.  Exchange  of  collateral  securi- 
ties is  sufficient  consideration  to  constitute 
holder  of  note  pledged  as  security  for  pre- 
existing debt  bona  fide  purchaser  for  value, 
as  where,  in  consiaeration  of  receiving  such 
note  as  security,  creditor  surrenders  his  right 
to  proceeds  of  bond  for  larger  amount  pre- 
viously pledged  as  security  for  same  debt, 
which  he  has  delivered  to  debtor  for  purpose 
of  enabling  him  to  obtain  payment  of  it. 
Deveau  v.  Waddington,  36  D.  216. 

138.  Taking  negotiable  paper  in 
payment  of  an  antecedent  debt.*  — 
Holder  of  note  or  bill,  transferred  to  him 
before  maturity,  in  payment  of  antecedent 
debt,  shall  be  deemed  to  have  received  it  for 
value  in  usual  course  of  trade,  and  is  en- 
titled to  recover  its  amount  of  maker  or 
acceptor,  notwithstanding  any  defense  which 
existed  against  original  payee.  Boshmck  v. 
Dodge,  41  D.  584;  Bank  qf  Mobile  v.  H(Ul,  41 
D.  72;  Beddick  v.  Jones,  44  0.  68;  litHkHen  v. 
Hadduck,  44  D.  693;  Schaub  v.  Clark,  47  D. 
554;  StnUher$  v.  Kendall,  SO  D.  610;  Foy  v. 
Blachitone,  83  D.  246;  KniglU  v.  Kniaely,  87 

*  See  note  on  poNltion  of  holder  In  such  cases, 
M&.6d5-(WL    Bee  also  Paymbmt,  2&-M. 


D.  364;  KeOoggy.  FamMr^  99  D.  96;  JTcbt. 

Nat  Bank  4if  Bloomhigtan,  33  R.  44. 

Rule  is  otherwise  if  mneoedent  debt  is  not 
canceled  or  satisfied.  Bank  qf  8L  Aibam  v. 
OiUiland,  35  D.  566. 

Where  negotiable  note  is  indonad  ii 
blank,  and  delivered  to  one  who  has  no  in- 
terest in  it»  to  have  it  discounted,  and  he 
indorses  it,  before  maturity,  to  third  per- 
son, without  notice^  in  satisfaction  of  his  own 
private  debt,  such  person  is  bona  fide  holder, 
and  is  unaffected  by  equities  of  previous 
parties.  Brush  v.  Senbner,  29  D.  90X  8.  P., 
Quinn  v.  Ward,  6  R.  284. 

Negotiable  instrument  reoeived  in  payw 
ment  of  pre-existing  debt  is  payment  cS  tt; 
and  therefore,  in  action  a^nst  maker  ol 
note  by  indorsee,  who  reoeived  it  in  payw 
ment  of  pre-existing  debt»  but  without  mn 
tice  of  any  defense,  evidence  of  want  or 
failure  of  consideration  is  not  admissiblaL 
Homes  v.  Smyih,  33  D.  650. 

Holder  of  note  who  took  it  in  pavment,  or 
as  security  for  payment^  of  anteoeoent  deb^ 
without  parting  with  anything  of  valoe^ 
cannot  hold  it  against  prior  equitable  owner; 
and  in  event  of  his  having  paid  part  of  its 
value,  he  is  treated  as  bona  fide  holder  te 
extent  of  such  payment  only.  Sialker  v. 
McDonald,  40  D.  389. 

Promissory  notes  received  from  maker  in 
payment  of  precedent  debt  are  not  subject, 
m  action  against  accommodation  indorser, 
to  equities  Mtween  him  and  maker.  Bianek- 
ard  V.  Stevens,  50  D.  723. 

Payment  of  antecedent  debt^  and  release 
of  parties  collaterally  liable,  is  sufficient  con- 
sideration to  make  transfer  of  note  bonafids^ 
Bmanuel  v.  WkUe,  69  D.  385. 

Receipt  by  creditor  of  draft  as  conditional 
|>ayment  of  debt  operates  to  suspend  his 
risht  of  action  upon  debt  until  draft  is  prop- 
erly presented  tor  payment  and  payment 
refused,  and  imposes  upon  him  duty  of  doin^ 
everything  witn  respect  to  draft  which  is 
necessary  to  fix  liauility  of  parties,  and 
onus  is  upon  him  to  show  that  he  has  per- 
formed that  duty  when  he  seeks  to  recover 
upon  original  cause  of  action.  Phoenix  Ins. 
Co,  V.  Allen,  83  D.  756. 

Plaintiff  drew  draft  on  London,  payable 
to  order  of  C,  a  banker,  and  delivered  draft 
to  C.  for  collection  for  his  account.  C.  de- 
livered draft  to  defendant  bank  for  his  own 
account*  he  being  in  debt  to  defendant. 
After  payment,  but  before  defendant  re- 
ceived proceeds,  defendant  was  notified  tliat 
draft  had  been  delivered  to  C.  for  coUectioo 
only,  and  that  plaintiff  daimed  proceeda 
Held,  that  defendant  was  not  liable  in  as- 
suinpsii  therefor.  Wyman  v.  Colorado  SaL 
Bank  40  R.  133. 

139.  Necessity  of  parting  with 
value.  —  Party  may  recover  upon  bill  of 
exchange  without  averring  or  proving  that 
any  value  has  been  reoeived  ur  ik    Sncb 
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bill  is  presamed  to  stuid  oo  valuable  oonaid- 
•ration,  and  prima  fade  to  import  it.  Aver^ 
€U  T.  JSooier,  76  D.  203. 

In  order  to  constitute  such  valuable  con- 
sideration as  will  protect  \xma  fide  purchaser, 
it  must  appear  that  credit  was  given  on  faith 
•f  negotiable  paper  transferred  to  him.  Oddl 
▼.  tfroy,  55  D.  147. 

.Where  note  was  iraudulently  procured 
from  maker,  without  negligence  on  nis  part, 
he  may  set  up  f rand  as  against  purchaser 
iHu>  did  not  pay  faoe  value.  MUtard  v.  Bar- 
ion,  43  R.  51. 

140.  What  is  a  parting  with  Talua. 
—-Note  is  received  in  due  oourse  of  trade 
where  holder  has  given  for  it  mone3%  goods, 
•r  credit^  or  has  sustained  on  its  account 
■ome  loss  or  incurred  some  liability.  Kknbro 
V.  Lpile,  81  D.  585. 

Purchaser  of  bill,  payhi((  therefor  with 
cheek  on  vendors,  who  are  his  bankers,  hold- 
imf^  deposits  of  his,  stands  in  same  position 
as  if  he  had  paid  for  it  in  money.  RummU  v. 
Baddwsk,  44  D.  09^ 

Party  may  be  holder  of  negotiable  paper 
lor  value,  in  tense  of  commercial  rule,  al- 
though he  has  not  parted  with  consideration 
equal  to  h/OB  of  paper;  but  it  seems  that  he 
■mat  have  paid  for  paper  what  it  was  rea- 
•onably  and  fairly  worth.  BaiUiff  v.  Smitht 
MD.  385.* 

141.  Actual  or  oonatmctiva  notice 
of  eqnitias. — Indorsees  bona  fide,  for  value, 
of  negotiable  securities  not  overdue  are  not 
effected  by  contracts  and  equities  of  which 
they  had  no  nctice.  Menrul  v.  MerriU,  14 
D.  247. 

Notice  to  purchaser  of  bill  or  note  of  prior 
equities  between  previous  parties  thereto,  if 
■officient  to  put  prudent  man  on  inquiry, 
subjects  his  title  to  those  equities.  Huaaeli 
T.  Hadduek,  44  D.  693.  &  P.,  Ayer  v. 
Ntaddns,  3  D.  232. 

Law  requires  nroof,  direct  or  by  circum- 
stances, that  holder  for  value,  who  took  note 
before  maturity  in  ordinarv  course  of  busi- 
II  ass,  had  actual  notice  of  mud,  in  order  to 
defeat  his  recovery  by  interposing  that  de- 
fense. Lake  v.  Reed,  4  R.  209.  Contra, 
HamHUm  v.  MaHea,  14  R.  391. 

When  purchaser  of  land,  upon  taking 
bond  for  title,  gives  in  pajrment  therefor 
note  expressmff  on  its  faoe  that  it  is  so  given, 
note  itself  will  be  notice  of  vendee's  equity 
in  case  title  of  land  shall  prove  defective, 
and  assignee  or  holder  of  land  cannot,  in 
case  of  such  defect  in  title,  recover  on  note, 
though  he  took  it  before  it  became  due. 
Howard  v.  KhmbaU,  6  R.  739. 

An  indorsee  who  takes  negotiable  note, 
lor  vahie^  before  maturity,  on  fiuse  of  which 
is  written  "to  be  held  as  collateral,"  u 
cfaai^geable  with  notice  of  equities  between 
original  partiee.  CHheon  v.  HauAinB,  47  R.  757. 

*  Amount  neeestary  to  eonstitate  puehassr  for 
vatae^  sse  aole^  M  I>.  lOIHOa 


One  who  inuocently  acquires  negotiable 
paper  is  not  charseable  witli  notice  of  equi- 
ties, knowledge  o?  whieh  came  to  his  agent 
through  transaction  outside  his  agency. 
Kaufnian  v.  Bobey,  48  R.  264. 

L.,  a  member  of  firms  of  S.  ft  Sons  and 
P.  ft  Co.,  made  his  own  notes,  payable  to 
order  of  P.  ft  Co.,  and  without  authority  in- 
dorsed them  in  name  of  S.  ft  Co.  D.,  an- 
other member  of  firm  of  P.  ft  Co.,  then 
indorsed  name  of  that  firm  as  first  indorsers. 
They  were  presented  to  plaintiff  for  discount 
before  maturitv,  one  by  a  broker  and  the 
other  by  D.,  wno  was  known  to  it  to  be  a 
member  of  firm  of  P.  ft  Co.,  and  discounted 
by  plaintiff.  S.  ft  Sons  had  no  benefit  from 
notes.  IJeldf  in  action  against  8.  ft  Sons, 
that  facts  showed  no  conclusive  notice  of 
invalidity  of  indorsements.  FrtemeaCs  NaL 
Bank  v.  Savery,  34  R.  345. 

ThefollowiYuj  facts  unU  not  charge  bona  fide 
holder  qf  bill  or  note  with  notice  qf  eqtutiee : 
Publication  in  a  newspaper  of  equities  exist- 
ing in  favor  of  maker  or  indorser  of  note,  — 
alSiouffh  holder  may  be  regular  subscriber 
of  such  paper.  Beltzhoover  v.  Blaeketod:,  S7 
D.  330. 

Fact  that  note  was  indorsed  to  him  with- 
out recourse,  and  upon  discounting  interest 
thereon.     Pierce  v.  Bicker,  41  D.  728. 

Fact  that  indorsee  is  sister  of  payee. 
Woodworth  v.  ffuntoon,  89  D.  340. 

Possession  of  accepted  bill  by  drawer. 
MerriU  v.  Duncan,  19  R.  612. 

142.  Purchaser**  duty  to  make  in- 
quiry. —  Indorsee  ought  in  all  cases,  when 
consistent  with  justice,  be  confined  to  con- 
tract as  made  and  assented  to  by  principals 
thereto.  This  rule  is  relaxed  only  in  favor 
of  innocent  holders,  who  have  reason  to  be- 
lieve from  language  employed  that  no  re- 
strictions or  limitations  to  liabilities  of 
parties  appearing  to  be  bound  was  intended. 
But  where  it  appears  that  with  ordinary 
prudence  indorsee  could  have  discovered 
what  was  intended  by  the  contract,  this  lim- 
itation does  not  apply.  Davis  v.  ffenderton, 
59  D.  1&9. 

Party  taking  note  siffned  and  indorsed  in 
blank,  with  blanks  in  oody  of  note  for  in- 
sertion of  amount,  but  with  figures  in  comer 
specifying  certain  sum,  is  bound  to  take 
notice  that  note  cannot  be  filled  for  larger 
sura  than  that  specified  in  comer,  and  is  put 
on  inquiry  as  to  authority  of  party  offenng 
note  to  fill  blank  with  larger  sum.  Header' 
aon  V.  Bondurant,  93  D.  2S1. 

Plaintiff,  knowing  maker,  but  not  payee, 
of  negotiable  note  of  three  hundrea  dol- 
lars, bought  it  before  due,  at  discount  of 
fifty  dollars,  from  stranger,  who  refused  to 
guarantee  it  payment.  Held,  that  circum- 
stances were  sufficient  to  put  plaintiff  on 
inquiry  as  to  consideration  of  note.  Oould 
V.  Stevene,  6  R.  265. 

Snspioion  by  purchaser  ef  bill  that  vea- 
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dora  desired  to  sell,  without  any  knowledge 
of  their  reasons  therefor;  where  bill  is  not 
due  and  is  fair  npon  its  face,  and  drawer 
and  drawees  reside  in  another  state,  does 
not  affect  such  purchaser's  title,  as  bona  fide 
holder,  with  prior  equities.  RusuU  ▼.  Aad- 
duck,  44  D.  693. 

Purchaser  of  commercial  paper  for  full  value 
before  maturity  is  not  bound  at  his  peril  to 
be  npon  the  alert  for  circumstances  which 
might  possibly  excite  suspicions  of  wary 
vigilance.  He  does  not  owe  to  party  who 
puts  negotiable  paper  afloat  duty  of  active 
inquiry  to  avert  imputation  of  bad  faith. 
Magee  v.  Badger,  90  D.  691. 

Rights  of  such  holder  are  to  be  determined 
by  simple  test  of  honesty  and  good  faith, 
and  not  by  speculative  issue  as  to  diligence 
or  negligence,     lb. 

Recital  of  consideration  in  note  is  not  no- 
tioe  of  failure  of  consideration,  nor  sufficient 
to  put  one  npon  inquiry,  so  as  to  defeat 
olaim  of  hwiafde  purchaser  of  note  before 
maturity.     BoMik  v.  BarreU,  96  O.  384. 

Purchaser  before  due,  and  without  notice, 
of  negotiable  note,  fraudulent  as  between 
origimd  parties,  gets  good  title  thereto,  al- 
though he  took  it  under  circumstances  which 
ought  to  excite  suspicion  of  prudent  man. 
Phelan  v.  J/om.  6  R.  402. 

148.  Liability  of  purchaser  to  real 
owner  of  the  paper.  —Holder  of  nego- 
tiable instrument  who  has  received  it  merely 
as  collateral  security  for  pre-existing  debt^ 
without  relin<iuishing  any  previous  security, 
or  parting  with  any  new  value  therefor,  is 
not  bona  fide  holder  thereof  for  valuable  con* 
sideration;  and  fraudulent  transfer  thereof 
to  him  does  not  invest  him  with  such  title  as 
will  prevail  against  claim  of  lawful  and  real 
owner.    Lee  v.  Smead,  71  D.  494. 

Note  approved  as  claim  against  decedent's 
estate  is  invested  with  character  of  quoM 
judgment;  yet  such  approval  will  not  de- 
stroy its  negotiability,  and  when  assigned, 
it  would  be  subjected  to  defenses  in  hands 
of  assignee.  If  latter  had  illegal  possession 
of  it^  it  is  subject  to  recovery  from  nis  hands 
6y  true  owner.  Weathered  v.  SnUih,  60  D. 
186. 

144.  Sepreeentations  of  maker. — 
Statement  bv  payor  of  note  that  it  is  vidid, 
and  that  he  has  no  defense  asainst  it,  made 
to  purchaser  of  note  after  ne  has  become 
owner  of  it^  will  not  operate  as  estoppel 
against  payor;  nor  will  such  payor  be  es- 
topped mm  setting  np  defense  by  fact  that 
such  purchaser  repeats  said  statement  to  one 
to  whom  he  subsequently  transfers  note. 
Wmdle  V.  Canaday,  83  D.  348. 

145.  When  purchaser  of  accommo- 
dation paper  takes  subject  to  equities.* 
—  Accommodation  negotiable  paper,  trans- 
ferred as  security  for  pre-existing  debt,  is 

*  Accommodation  paper  leoelTed  after  matu- 


ilty,  lee  note. »  B. 


'JfBl 


subject  to  equities.     BouUm  t.  Bamk  of  Mo- 
bile, 47  R.  408. 

Defendant  made  note  for  acoommodatian 
of  firm,  who  procured  its  discount  at  bank. 
Partner  in  firm  borrowed  money  from  plain- 
tiff to  take  up  note,  and  after  it  was  dne^ 
took  it  up  and  sent  it  to  plaintifiL  ffeid, 
that  plaintiff  took  title  to  note  from  partner, 
and  not  from  bank,  and  oould  not  rooover 
against  defendant  thereon.  Laneem  w.  ChrL 
21  R.  604. 

A  firm,  being  indebted  to  pl«»#tff  deliv- 
ered to  it  note  made  by  A  for  accommoda- 
tion of  B.  and  by  B  indorsed  to  firm;  and 
plaintiff  at  same  time  surrendered  dishonored 
check  of  firm  which  they  had  previously 
given  for  same  debt  HM,  that  this  did 
not  constitute  plaintiff  bona  fide  holder,  so  as 
to  exclude  proof  of  wron^hil  diversion  of 
note  by  payee.  Phoenix  Ine.  Co>,  ▼.  CShvrd^ 
37  R.  494. 

146.  When  he  takes  firee  from  equi- 
ties. —  In  absence  of  proof  of  fraud  or  mis- 
appropriation, indorsee  of  neffotiablo  paper 
is  presumed  to  be  bona  fide  holder  for  ^ue^ 
although  it  appears  that  paper  was  executni 
solely  for  accommodation.  Uarger  v.  Wor* 
rail,  25  R.  206. 

Maker  of  aooommodation  note,  lent  with- 
out restriction,  is  liable  to  third  person  who 
acquires  it  for  value  after  maturity.  Fk%i 
Nat.  Bank  v.  Grani,  36  R.  334. 

Right  of  indorsee  to  enforce  payment  is 
not  aJBTected  by  fact  that  as  between  maker 
and  indorser  note  was  accommodation  paper, 
even  when  known  to  indorsee,  if  he  received 
it  before  due,  and  for  valuable  consideration. 
Tkonvpeon  v.  Shfpherd,  46  D.  676. 

Giving  time  to  iudorser  of  note  drawn  and 
negotiated  for  indorser's  accommodation,  al- 
though known  to  holder,  will  not  discharge 
maker.     Clapper  v.  Union  Bank,  16  D.  294. 

Note  made  for  purpoee  of  raising  money, 
or  of  beinff  exchanged  for  money,  though 
made  payable  to  particular  person  or  corpo- 
ration, and  with  expectation  that  it  will  be 
discounted  by  payee,  may  be  diseonnted  by 
any  other  person;  and  party  who  advances 
consideration  may  hold  note  as  valid  consid- 
eration for  money,  even  against  snroties,  and 
may  use  name  of  payee  to  enforce  payment 
by  snit^  by  payees  oonsent.  either  express 
or  implied.  Farmer^  ete»  Bank  v.  ffuntpkrtf^ 
86  D.  671. 

Note  of  manufacturing  oorporatjon  fas 
hands  of  holder  in  good  faith,  for  value,  whe 
took  it  before  maturity,  and  without  knowl- 
edge that  maker  had  not  received  full  eonstd- 
eration,  can  be  enforced  against  corporation, 
although  it  was  made  as  aeoommodatioa 
note.  MonmnaU  NaL  Bank  t.  Obbe  Warke, 
3R.322. 

A,  for  accommodation,  indorsed  in  blank 
note  payaUe  to  order  of  B.  who  snbeeqnently 
indmea  it  above  him,  and  it  was  transferred 
by  snbsequent  keldsr,  beleas  astaritf ^  fee 
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plaintifi^  a  purchaser  in  good  faith,  and  with- 
ont  notioe.  Ueld^  that  A,  having  been  dnly 
notified  of  protest,  could  not  show,  as  against 
holder,  that  his  indorsement  was  not  regu- 
lar.    Thacker  v.  Stevens,  83  R.  39. 

Indoraer  of  accommodation  note  before 
maturity,  having  transferred  note  after  ma- 
turity, and  himself  not  being  affected  by 
equities  between  original  parties,  his  trans- 
feree takes  note  free  from  such  equities. 
Bank  <^  Sonoma  County  v.  Gove,  49  R.  92. 

147.  Takhig  accommodation  paper 
as  collateral  secnrity.  —  Maker  of  accom- 
modation note  cannot  set  up  want  of  consid- 
eration as  defense  against  it  in  hands  of  third 
person,  though  it  be  there  as  collateral  secu- 
rity merely.    Lord  y.  Ocean  Bank,  69  D.  728. 

Accommodation  l^a^er  is  loan  of  maker's 
fsredit  without  restriction  as  to  manner  of  its 
Qse.     lb. 

Fact  that  holder  has  other  collateral  secu- 
rities for  same  diAt  more  than  sufficient  to 
oover  it  without  accommodation  note,  also 
pledged,  but  which  have  not  been  realized 
BO  as  to  extinguish  debt»  is  no  defense  for 
accommodation  maker  against  pledgee  of 
note;  but  if  debt  had  been  so  extinguished, 
pledgee  could  not  recover.    lb. 

Accommodation  indorsement  of  bill  of 
exchange,  for  special  ];rurpoee  of  enabling 
acceptor  to  obtain  extension  of  debt  in  bank, 
if  such  bill  is  transferred  by  acceptor  as 
collateral  security  for  payment  of  another 
pre-existing  debt^  clothes  bill  with  implied 
notice  of  express  purpose  of  said  indorse- 
ment, and  makes  biu,  in  hands  of  transferee, 
subject  to  any  defense  which  may  be  avail- 
able against  acceptor.  McKerade  v.  Branch 
Bank  at  Montgomery^  66  D.  389. 

Note  indorsed  for  accommodation  of 
maker,  for  special  purpose  of  being  dis- 
counted at  certain  mmk,  may  be  pledged  as 
collateral  securitjr  by  hiin,  before  due,  to 
others,  who  are  ignorant  of  special  under- 
standing; and  fact  that  note  was  previously 
offered  for  disooont  makes  no  dinerence  to 
persons  to  whom  pledged.  Brwin  v.  SJtoffer, 
72  D.  613. 

Note  indorsed  for  accommodation  of  maker 
does  not  become  /knetm  officio  by  its  pledge 
as  collateral  security,  but  it  may  be  again 
pledged  for  remainder  of  period  which  it 
haa  to  nm.  before  maturity,  if  indorsement 
ifl  not  special,  and  note  is  not  recalled  by 
indoraer  bv  notice  to  pledgee  during  contin- 
uance of  nrst  pledge.    lb. 

One  who  receives  accommodation  note  as 
collateral  security  for  antecedent  debt»  with- 
out other  consideration,  is  holder  for  value 
within  rule  of  protection  against  antecedent 
equitiea.  liatUand  ▼.  CfUixens*  Nat,  Bank, 
17  R.  600;  Orocer$*  Bank  v.  PetyUld,  26  R. 
231. 

148.  Holder's  rights  as  agrainst  ac- 
mmunodation  indoraer.  —  Accommoda- 
tion  iadorter  of  note  or  bill  is  liable  thereon 
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to  subseouent  indorsee  who  receives  it  for 
value  ana  in  the  ordinary  course  of  business. 
8truther§  v.  Kendall,  SO  D.  610. 

Holder  cannot  be  enjoined  from  proceed- 
ing affainst  arnommodation  indorser  of  bill 
until  oe  has  exhansted  his  remedies  against 
acceptor,  nor  can  acceptor  require  him  to 
collect  amount  in  equal  portions  from  bim> 
self  and  indorser,  on  ground  that  they  are 
both  accommodation  parties  and  co-sureties 
for  drawer.     Ahercrombie  v.  Knox,  37  D.  721. 

One  who  has  discounted  negotiable  paper 
for  maker  cannot  be  compelled,  bv  accommo- 
dation indorser,  to  resort  to  collaterals  be- 
longing to  maker  in  his  hands  before  resort- 
ing to  him,  although  indorser  relied  on 
collaterals  in  making  such  indorsement; 
although  holder  knew  of  his  reliance  and 
that  indorsement  was  for  accommodation; 
although  proceeds  were  applied  by  holder  to 
payment  of  other  paper  of  maker;  and 
although  other  parties  are  in  same  situation 
with  indorser.  Remedy  of  indorser  is  to 
pay  paper,  and  demand  and  enforce  security. 
Firtt  Nat,  Bank  v.   Wood,  27  R.  66. 

149.  Inversion  of  accommodation 
paper.  —  One  who  makes  or  indorses  note, 
to  be  used  in  particular  "way,  takes  risk  of 
its  being  used  in  another  way,  or  for  another 
purpose,  and  is  answerable  thereon  to  any 
oofKi  fide  holder  into  whose  hands  it  may 
come.  Stoeeteer  v.  French,  48  D.  666;  Fear- 
ing V.  Clark,  77  D.  394;  MerchanU'  NaU 
Bankr,  Conutock,  14  R.  168. 

In  action  against  maker  of  accommodatioa 
note  by  indorsee  who  received  it  as  collateral 
security  for  antecedent  debt,  it  is  no  defense 
that  note  was  diverted  by  indorser  for  whose 
accommodation  it  was  made,  from  purpose 
for  which  it  was  made,  unless  it  appear  that 
indorsee  received  it  with  knowledge  of  such 
purpose.  Maitland  v.  CUizene*  NaU  Bank,  17 
k.  620;  Park  Bank  v.  Watson,  1  R.  673. 

Defendant  indorsed  note  for  J.  &  G.  for 
their  accommodation,  ag^reement  being  that 
note  should  be  used  only  for  purpose  of  tak- 
ing up  prior  note  indorsed  by  defendant.  J. 
&  G.,  who  were  makers  of  note,  used  it, 
contrary  to  agreement,  as  collateral  securitv 
for  loan  previoualy  made  by  H.  to  them.  H. 
bad  note  discounted  at  plaintiff's  bank,  offi* 
cers  of  which  had  no  notioe  of  agreement 
between  defendant  and  J.  &  G.  aeld,  that 
defendant  was  liable  to  plaintiff's  bank  on 
note.  Merehanti'  NaL  Bank  v.  Conuioek,  14 
R.  168. 

Where  blank  note  is  indorsed  by  one  who 
supposed  that  his  name  would  be  inserted  as 
payee,  upon  understanding  with  maker  thdtt 
it  should  be  used  for  particular  purpose,  and 
maker,  with6ut  indorser's  knowledge,  fills  it 
up  by  inserting  name  of  another  person  as 
payee,  who  thereupon  takes  note,  without 
any  knowledge  of  facts,  for  valuable  consid- 
eration, but  for  different  purpose  from  that 
intended   by  indorserf  toob  payee  canoot 


I§4        BILLS  OF  tiJCCHAl^Gfi  AtH)  P&OMlSSORt  KOtES,  IV,  2,  V.  1. 
Vor  IniAmx  to  Note*  te  AmTtoaii  DoeUlons  Mkd  Amerlean  Reports,  •••  pp.  5-959« 


reoorer  thereon  against  indorser.  Middle  v. 
Stevem,  87  D.  181. 

Bill  was  indorsed  by  one  person  for  accom- 
modation of  another,  to  emible  latter  to  raise 
money,  indorser  having  no  interest  in  appli- 
cation of  the  money.  Bill  was  nsed  by 
party  for  whom  it  was  indorsed,  in  payment 
of  pre-eiisting  debt.  Held,  that  sncb  appli- 
cation o(  bill  constituted  no  defense  to  action 
brought  upon  bill  against  accommodation 
indorser  by  party  receiving  it  in  payment, 
with  full  knowledge  of  these  facts.  Fetters 
T.  Munde  NaL  Bank  7  B.  225. 

Bona  Jlde  purchaser  for  value,  and  before 
maturity,  of  note,  with  knowledge  of  previ- 
ous decease  of  maker,  bat  without  notice 
that  it  was  accommodation  note,  may  recover 
upon  it  aoainst  representatives  of  deceased 
maker,  alSiough  indorser,  for  whose  accom- 
modation it  was  made,  fraudulently  put  it 
into  circulation  as  agaiihst  maker.  Cutrk  v. 
Thayer,  7  B.  511. 

In  act^n  on  note  by  indorsee  against  in- 
dorser, defendant  proved  that  note  was 
indorsed  for  aooommodatioa  of  maker,  to 
take  up  another  note,  whidh  defendant  had 
indorsed  for  him;  that  maker  did  not  so  use 
it»  but  deposited  it  in  drawer,  intending  to 
destroy  it;  that  plainti£^  bv  her  agent,  took 
it  from  drawer  without  authority,  and  after- 
ward retained  it^  with  acquiescence  of  maker, 
as  security  for  other  notes  against  him,  and 
that  no  one  ever  received  any  consideration 
for  note  in  suit.  Held,  a  good  defense.  Bow- 
man  v.  Van  Kuren,  9  R.  554. 

Plaintiff  indorsed  note  for  maker's  accom- 
modation, for  specified  purpose.  Maker  di- 
verted it  from  that  purpose  and  transferred 
it  to  defendants  as  security  for  antecedent 
debt.  Latter,  in  good  faith,  and  in  ignorance 
of  agreement^  transferred  it  to  bonajide 
purchaser,  who  collected  it  of  plaintiff.  Held, 
that  defendants  were  liable  to  reimburse 
plaintift    Canutoek  v.  JTter,  29  R.  142. 

Where  note  was  made  and  indorsed  for 
accommodation,  negotiable  and  payable  at  a 
particular  bank,  and  was  not  discounted 
there,  but  was  sold  to  private  individual, 
without  indorser's  knowledge, — held,  that 
indorser  was  liaUa.  Parker  v.  McDoweli, 
59B.286. 

V.    RlOHTS  AHB  LlASILimB  OV  IHD0B8BB8. 

1.  Demand  and  NoOee, 

150.  VeoeMdty,  genmrally.  —  Holder 
of  bill  of  exchange  must  present  it  in  rea- 
sonable time  to  pMrty  on  whom  it  is  drawn, 
at  his  place  ol  boiinesa.  Maton  v.  Domay, 
85  D.  368. 

If  he  nei^eete  to  do  so  at  proper  time,  he 
will  lose  not  only  his  remedy  on  bill,  but 
also  on  consideration  or  debt  in  respect  of 
which  it  was  given  or  transferred.  Adame 
V.  2>ar^,  75 1X116. 

Speoifio  demand  must  be  made  on  note 
payable  in  ipeoifio  artides^  where  no  day  or 


place  of  payment  is  mentioned,  or  fixed  by 
some  clear  and  certain  implication  of  law. 
WeU  V.  TyUr,  90  D.  441. 

Order  drawn  by  selectmen,  on  town  treas- 
urer, must  be  presented  for  payment  before 
action  can  be  maintained  on  it,  but  no  notice 
of  non-acceptance'  or  non-payment  need  be 
given  to  selectmen.  Vamer  v.  Nobleborouuh^ 
11  D.  48. 

When  bill  is  protested  for  non-aoceptance^ 
and  afterwards  taken  up  and  paid  for  honor 
of  party,  holder  is  still  bound  to  same  du- 
ties, as  to  protest  and  notice,  as  if  bill  had 
not  been  paid.    Lenox  v.  Levereti,  6  D.  97. 

Provisions  of  Pennsylvania  act  of  April 
5,  1849,  in  reference  to  notice  to  parties  to 
notes,  do  not  apply  to  notes  due  before  pas- 
sage of  act.    Barclay  v.  Weaver,  57  D.  661. 

151.  Neoeesity  of  demand  to  hold 
maker.*  —  Note  payable  to  besrer  must  be 
presented,  and  demand  for  payment  made^ 
m  same  manner  as  if  payable  to  order. 
OcMn  V.  Hard,  15  D.  640. 

Failure  of  holders  of  note,  secured  by  mort- 
gage, to  present  same  for  allowance  to  com- 
missioners of  deceased  maker's  estate,  does 
not  preclude  them  from  afterwards  enforcing 
mortgage  security;  they  are  only  precluded 
from  claiming  any  portion  of  assets  of  estate 
in  hands  of  adiiunistrator.  Qra^/lon  Bamk  v. 
Doe,  47  D.  697. 

Maker  of  note,  payable  at  office  of  his  fac- 
tors, placed  sufficient  funds  there  on  day  of 
maturity  to  pay  it.  In  subsequent  settle- 
ment with  factors  he  was  credited  with 
amount^  but  note  was  not  taken  np  or  pro- 
duced. Factors  had  transferred  it  before 
maturity  to  purchaser  in  sood  £suth,  who  had 
neglect^  to  present  it  for  pavment  at  ma- 
turity. Factors  subsequently  failed.  Held, 
that  transferee  could  not  maintain  action 
thereon  against  maker.  Bank  qf  CharUaion 
etc.  Aw'n  v.  Zom,  37  R.  733. 

152.  where  note  la  iMiyable  at 

a  place  stated.  —  Note  payable  at  partic- 
ular place  need  not  be  presented  for  pay- 
ment at  that  place  in  oraer  to  hold  maker 
liable.  MeNahy  w.  BeU,  24  D.  454;  Cbim  v. 
0am,  13  D.  639;  Waaihingitm  v.  Plantere' 
Bank,  28  D.  333;  Ripka  v.  Pope,  Si  D.  579. 

Maker  must  suffer  consequences  of  breach 
of  his  contract,  in  suit  thereupon,  unless  he 
show  that  he  was  ready  to  make  payment  at 
time  and  place  mentioned  in  note.  Waekf 
ingUm  t.  Planters*  Bank,  28  D.  333. 

MsJcer  must,  in  his  defense^  show  wherein 
any  injurv  has  resulted  from  holder  failing 
to  make  demand  for  payment  at  plaoe  desig- 
nated.    Bipka  V.  Pope,  579. 

But  in  suing  without  such  demand,  plain- 
tiff takes  risk  of  being  subjected  to  costs,  as 
in  case  of  tender,  should  defendant  prove 
readiness  to  pay  at  place,  before  suit.  Indi- 
ana  etc,  B,  R.  Co.  v.  Daike,  83  D.  303. 

*  £fl\Bct  of  removal  «i  maker  out  ol  state,  aeo 
note,  It  0.  M6,  SCr. 
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Action  upon  nota  payable  at  oounting- 
hooae  of  payee  may  be  sustained  without 
any  personal  demand  for  payment  of  maker. 
Attain  v.  Lazarua,  33  D.  683. 

Making  and  dating  note  at  particular  plaoe 
ii  not  equivalent  to  making  it  payable  tnere. 
Oxnard  v.  Varrmm^  66  R.  255. 

Note  negotiable  at  particular  bank  is  not 
payable  there  also;  and  averment  of  present- 
ment f<nr  payment  at  bank  is  immaterial,  and 
need  not  be  proved.  BarreU  v.  WiUs,  26  D. 
315. 

158.  Necessity  of  demand  and  notice 
to  hold  drawer.  —  Holder  of  bill  of  ex- 
cbai4;e  mast  present  it  for  payment  on  day 
erf  its  maturity,  and  give  notice  to  drawer, 
within  reasonable  time,  of  its  non-payment; 
and  any  laches  in  this  respect,  unless  ex- 
cused, exonerates  drawer.  Oreur  v.  Mc- 
DfnuUd,  62  D.  703;  Thatcher  v.  MUls,  65  D. 
95;  Attama  v.  Darby,  75  D.  116;  Lawrence  v. 
SckndcU.^iJ}. 371;  Kupferw. BankqfOcUena, 
85  D.  309. 

Dama^  It  presumed  to  have  been  done 
drawer  if  proper  presentment  is  not  made, 
and  notice  oi  dishonor  given.  Adams  ▼. 
Darb^,  76  D.  115. 

No  recovery  upon  bill  on  money  counts  can 
be  had  against  drawers  exonerated  from  lia- 
bility by  laches.  Orearv.  McDonald,  62  "D. 
703;  Awtm  v.  Itodman,  9  D.  630. 

Under  Texas  statute,  drawer  of  inland 
bill  not  accepted  when  presented  for  accept- 
ance becomes  immediately  responsible,  and 
holder  majr  fix  liability  of  any  indorser 
thereof  by  instituting  suit  agaixut  drawer 
within  time  and  in  manner  prescribed  by 
statute,  and  without  notice..  Thatcher  v. 
MiUa,  66  D.  95. 

Where  bill  is  drawn  bv  one  partnership 
on  and  accepted  by  another,  and  the  two 
have  a  common  partner,  notioe  of  dishonor 
of  bill  is  not  necessary  to  charge  drawers. 
New  York  etc  Co.  r.  Selma  Samnge  Batik,  23 
E.  662. 

When  draft  on  third  person  is  given  in 
•ettlement  of  aotecedeut  debt,  it  is  duty  of 
holder  to  present  it,  and  to  give  notice  of  its 
dishonor  if  not  paid,  and  failure  to  do  so 
will  discharge  debt  Mauney  v.  Cwt^  30  R. 
80. 

154.  as  dependent  npon  draw- 

oe*8  having^  funds.  —  Notice  of  protest  of 
bill  for  non-payment  must  be  given  to 
drawer,  unless  he  has  no  funds  in  bands  of 
drawee;  and  it  will  be  presumed  that  he  had 
fnnds  in  drawee's  hands,  unless  contrary  ia 
shown  by  holder.  Baxter  v.  Oravea,  12  D. 
374;  Thompmm  v.  Stetoart,  8  D.  168. 

Notice  oif  protest  for  non-payment  must 
be  given  to  drawer,  who  baa  funds  in 
drawee's  hands  at  maturity  of  bill,  even  if 
fnnds  be  insufficient  to  cover  bill.  Lacoste 
T.  Harper,  48  D.  449;  Orear  t.  McDonatd,  52 
D.  703. 

If  drawer  has  funds  in  drawee's  hands  at 


date  of  bill,  but  draws  them  out  before  it 
becomes  due,  unless  it  appears  to  have  been 
done  for  purpose  of  defeating  bill,  or  unless 
he  knew  that  funds  were  exhausted,  demand 
and  notice  are  not  dispensed  with.  Mdward§ 
V.  Morns,  10  D.  615. 

Drawer  is  entitled  to  notioe  of  non-acoept- 
ance,  although  funds  in  drawee's  hands  M 
attached  before  presentmantb  8tanton  ▼• 
B:ossom,  7  D.  198. 

Drawer  ia  entitled  to  have  blU  duly  pre- 
sented, and  notice  of  dishonor  given,  if  there 
was  a  fluctuating  balance  between  himself 
and  drawee  in  course  of  their  dealings,  or  he 
had  reasonable  expectations  that  it  waald  be 
paid,  or  drawee  had  promised  to  accept  it,  or 
had  habitually  done  so  without  regard  to  the 
state  of  their  aooounts.  Aclams  v.  Darby,  76 
D.  115.  &  P.,  Orear  v.  McDonald,  62  D. 
703;  Robinson  v.  Ames,  11  D.  269;  Austin  v. 
Rodman,  9  D.  630. 

Drawer  U  not  entitled  to  notioe  of  non- 
payment by  acceptor  where  acceptance  was 
merely  for  accommodation.  N,  O,  Savings 
Bank  r,  Harper,  43  D.  226.  But  compare 
Laeoste  t.  Harper,  48  D.  449. 

Charge  restmg  neoasiity  of  notice  upon 
fact  of  funds  in  hands,  or  no  fnnds,  ia  wrong, 
where  statute  has  so  ohanffed  law  merchant 
as  to  give  immediate  right  of  action,  and 
without  notice,  upon  non-acceptance  d  draft. 
Thatchers.  Mills,  66  D.  96. 

165.  to  hold  acceptor.  — Present- 
ment of  bill  for  payment  at  time  and  place 
specified  therein  is  unneoessary  to  charge 
acceptor.     Terbell  v.  Downer,  66  D.  212. 

Averment  of  presentment  for  pavment  is 
unnecessary  to  charge  acceptor  of  bill,  and  if 
averred  it  will  be  traated  as  surplusage^  and 
need  not  be  proved.     lb. 

166.  Necessary  steps  to  fix  the  lia- 
bility of  an  indorser.  — Indorser's  under- 
taking ia  predicated  upon  conditions,  and 
unless  they  are  performed  they  cannot  be 
made  absolute,  so  as  to  entitle  holder  to  ac- 
tion against  him.  It  makes  no  difference 
whether  indorsement  be  made  before  matu- 
rity or  afterwards.  Jones  v.  Robinson,  54  D. 
212. 

Indorsee  of  bill  is  bound  to  present  it  in 
reasonable  time,  first  for  acceptance,  then  for 
payment,  and  in  case  of  non-acceptance  or 
non-payment,  to  give  notice  thereof  in  rea- 
sonable time  to  indorser.  Pons  v.  Kelly,  2  D. 
617. 

Notioe  of  non-aeceptanoe  of  bill  must  be 
given,  under  general  commercial  law,  to 
charge  indorser,  although  presentment  for 
acceptance  was  unnecessary.  Alien  v.  Mer* 
chants*  Bunk,  34  D.  289. 

Action  lies  on  presentment  and  notice  ot 
non-acceptance  of  bill  against  indorser,  with- 
out waiting  for  demand  of  payment  at  ma- 
turity.     Whit^ord  V.  Bvrckmyer,  39  D.  640. 

Demand  and  notice  are  not  necessary  in  an 
action  by  Central  Bank  against  indorser  of 
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bill  disooanted  by  it,  as  charter  of  that  in- 
stitntion  dispenses  with  demand  and  notice 
in  any  action  on  a  bill.  And  this  is  so  aj- 
thongh  bill  is  not  payable  at  bank,  as  indorse* 
ment  is  made  at  risk  of  paper  faUing  into 
hands  of  Central  Bank.  ticrehanU*  Bank  v. 
CenircU  Bank,  44  D.  666. 

Indorser  of  note  or  bill  is  not  liable  until 
payment  has  been  demanded  of  maker  or 
acceptor,  and  notice  of  dishonor  given.  ^- 
feri  ▼.  De$  Cmuirt%  12  D.  609;  Tale  ▼.  SuUh 
ram  96  D.  597. 

Nothinff  short  of  demand  of  payment^  re- 
fosal,  ana  notice  will  fix  indorser;  mere  no- 
tice of  non«payment  is  not  sufficient.  Jone$ 
T.  RcibhMon,  54  O.  212. 

Remo^  of  maker  of  note  from  place 
where  he  resided,  or  was  in  note  represented 
to  reside,  imposes  upon  holder  duty  of  nsinff 
erery  reasonable  enaeavor  to  find  maker  and 
demand  payment  of  him,  in  order  to  charge 
indorser.    Oaiipin  ▼.  Hard^  15  D.  640. 

Indorser  of  note  may  be  charged,  by  no- 
tice of  non-payment,  without  presentment, 
where  maker  of  note  removes  from  state  be- 
fore mafcuritv  of  note,  and  continues  to  reside 
abroad  until  after  maturity.  FoBitr  t.  Ju- 
«6n,  80  D.  320. 

Note  indorsed,  *'I  assi^  the  within  to  K. 
for  Talue  received,  and  bind  myr elf  to  pay- 
ing it  promptly  after  maturity,  if  not  pud 
by  the  drawers  at  maturity,"  imposes  on  in- 
dorser liability  of  guarantor,  and  in  such  case, 
upon  failure  of  makers  to  pay  at  maturity, 
holder  may  recover  amount  of  note  without 

8 roof  of  demand  and  notice.   Baker  ▼.  KtUy, 
3D.  274. 

R.,  being  indebted  to  B.,  indorsed  to  him 
draft  on  C,  due  in  thirty  days,  to  be  cred- 
ited on  account  when  collected.  Draft  was 
not  prseented  for  payment,  and  C.  became 
insolvent.  Hddt  that  R  had  lost  his  remedv 
affainst  R.  on  draft  and  on  original  demancL 
ByUerton  v.  Roope,  31  R.  633. 

Davey,  holder  of  note  indorsed  bv  Jones, 
sent  it  to  bank  for  collection.  Bank  s  notarv 
misdirected  notices  of  protest  to  "Darcy  ; 
plaintiff  did  not  receive  them,  and  indorser 
was  consequently  not  notified.  Held,  that 
defendant  was  not  liable.  Davey  v.  Jones, 
86  R.  506. 

167.  or  of   joint  indorsers. — 

Where  note  or  bill  is  made  payable  to  two  or 
more,  not  partners,  and  by  them  jointly  in- 
dorsed in  their  individual  names,  each  must 
have  notice  of  non-payment.  Shepard  v. 
Baufley,  6  D.  244. 

158.  or  sticceBSiTe  indorflers.  — 

Holder  of  note  is  bound  to  notify  all  prior 
parties  to  whom  he  intends  to  resort,  of  de- 
mand and  non-payment.  Carter  v.  Bradley, 
86  D.  735. 

Failure  to  notify  prior  will  not  release 
subsequent  indorser  properly  notified.  Ih,; 
Mathewn  v.  Fogg,  44  D.  257. 

Indorser  is  bound  to  know  residence  of  prior 


indorsers;  therefore  where  indorser  gave  Us 
indorsee  erroneous  address  of  prior  indorser, 
in  consequence  of  which  prior  indorser  failed 
to  receive  notice  of  non-payment, — held» 
that  against  latter  indorser  prior  indorser 
was  diuhaiged.    Beaie  v.  ParrUh,  75  D.  414. 

169.  of  indorser  after  mattirity. 

— Where  a  note  is  indorsed  after  maturity, 
demand  must  be  made  of  maker,  and  notice 
of  non-payment  must  be  given  to  hold  in- 
dorser. Poote  T.  Tollemm,  10  D.  663;  Berry 
▼.  Robbiion,  6  D.  267;  B(/eH  v.  Dee  Ooudree, 
12  D.  609;  HiU  v.  Martin,  13  D.  372;  Naek 
V.  ffarrktgton,  16  D.  672;  Kxrkpatriek  w.Mg- 
Culhugh,  39  D.  158;  Gray  ▼.  Bell,  44  D.  277; 
Goodwin  t.  DaneKpori^  74  D.  478;  Qnnd  t. 
Siruiul,  36  R.  250. 

Bven  though  maker  Is  insolvent  and  has 
absconded.     CoU  v.  Barnard,  29  D.  584. 

Note  indcrsed  when  long  overdue  will  be 
treated  as  if  indorsed  on  day  of  payment,  for 
purpose  of  demand  and  notice.  Nodi  v. 
Barrington,  16  D.  672. 

Note  negotiated  after  maturity  Is  to  be 
treated  as  note  on  demand,  dated  at  time  of 
transfer,  as  between  indorser  and  indorsee^ 
so  far  as  demand  and  notice  are  concemed. 
Goodwin  v.  Davenport,  74  D.  478. 

Transfer  by  indorser  of  previously  indorsed 
and  protested  draft  is  equivalent  to  drawing 
of  new  draft  on  acceptor,  payable  on  de- 
mand or  at  sight;  ana  holcier  is  bound  to 
present  it  to  acceptor  for  payment  within 
reasonable  time,  and  to  siye  notice  of  non- 
payment to  indorser.  Hunt  ▼.  Wadkig^  45 
D.  108. 

Commencing  suit  against  maker  and 
notice  thereof  .to  indorser  is  sufficient  notice 
and  demand,  where  note  was  overdue  when 
transferred,  and  suit  was  begun  in  resonable 
time,  and  at  request  of  indorser.  CkadwieM 
▼.  Jeffere,  44  D.  26a 

160.  of  aoeommodatioin  in- 
dorser.—  Accommodation  indorser  of  note 
is  entitled  to  notice  of  non-payment^  same  as 
any  other  indorser.  BaU  v.  Greaud,  74  D. 
431;  SmUh  T.  McLean,  7  D.  693;  Field  v. 
New  Orleans  etc.  Cb.,  99  D.  699. 

Blank  indorsement  of  note  hj  one  not 
payee  or  holder  renders  him  liable  only 
upon  due  demand  and  notice.  Ball  v.  NeW' 
comb,  42  D.  82;  Jones  v.  Goodwin,  2  K.  473. 

One  who  indorses  note  made  b^  insolvent 
person,  with  fall  knowledge  of  msolvency, 
merely  to  give  it  credit  and  currency,  and 
without  havinff  any  interest  in  it,  is  never- 
theless entitled  to  notice  of  non-payment 
Buck  V.  Cotton,  7  D.  251. 

Stranger  presented  to  plaintiff  bank  draft 
drawn  by  New  Jersey  bank  upon  New  York 
bsjik,  which  had  been  fraudulently  altered 
by  raising  amount  and  changing  date  and 
name  of  payee.  Defendant's  testator  came 
with  stranger,  and  put  his  name  on  draft  as 
indorser,  tor  accommodation,  to  plaintiff's 
knowle^.    Plaintiff  thereupoo  yurobased 
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Where  note  falls  due  on  Fourth  of  Jnly, 
demand  shonld  be  made  on  the  third.  8hei' 
don  ▼.  Benham,  40  D.  271;  Ramom  ▼•  Madt, 
38  D.  602. 

168.  Demand  after  bankinfflumrs.— 
When  note  is  payable  at  bank,  demand,  as 
seneral  rule,  mnst  be  made  within  hanking 
hours.    Oohea  r.  HmU,  41  D.  589. 

By  making  note  payable  at  particular  bank, 
parties  sre  presumed  to  consent  to  be  ffov- 
emed  hj  such  cnstonis  as  may  preTail  in 
bank,  with  regard  to  making  demand  ol 
payment.  Harrkon  ▼.  CrcXocUrt  45  D. 
290. 

Personal  demand  may  be  made  at  any  time 
during  third  dav  of  grace,  but  construotiTe 
demand  at  bank  having  regular  banking 
hours  mnst  be  made  at  close  of  business 
hours,  for  maker  has  until  that  time  to  de- 
posit money  for  payment  of  note.    76. 

Greater  strictness  mnst  be  obserred  in 
making  constructive  demands  of  pavment  of 
a  note  than  is  necessary  in  personal  demands. 

Holder  of  note  payable  at  bank  Is  not 
compelled  to  deposit  his  note  in  such  bank; 
if  it  is  presented  there  for  payment  at  dose 
of  busineiis^  it  will  be  sufficient  demand. 
This  does  not  mean  very  moment  of  dos- 
ing doors  of  bank.  Law  does  not  prescribe 
impracticable  rules;  and  a  few  minutes  is  re- 
garded as  of  littie  consequence  in  application 
of  this  rule.    Ih, 

In  action  against  indorser  of  such  note,  H 
was  erroneous  to  instruct  jury  that  demand 
of  payment  "  in  some  reasonable  or  conve- 
nient time  before  the  doors  were  dosed" 
would  be  sufficient.    lb. 

If  after  banking  hours  note  be  presented 
for  payment  at  bank,  at  which  it  is  payable 
on  aay  it  falls  due,  and  officers  of  such  oank 
are  in  attendance,  and  give  answer  that  no 
funds  have  been  or  are  on  deposit  to  pay  it, 
it  is  sufficient  demand  to  charge  indorsers. 
Coltea  V.  HwU,  41  D.  589;  Cwnimeraal  A  R,  R. 
Bank  v.  Bamer,  40  D.  80;  8aU  8prinff$  Nat. 
Bank  v.  BwUm,  17  R.  265. 

It  would  be  otherwise  had  maker  gone  to 
bank  prepared  to  pay  note,  and  waited  until 
close  of  banking  hours,  or  depoaited  money 
snd  allowed  it  to  remain  until  close  of  bank- 
ing hours  and  then  withdrawn  it.  SaJi 
SpTing§  NaL  Bank  v.  Burton^  17  R.  266. 

Demand  on  note  pajrable  at  bank  after 
banking  hours  is  sufficient;  indeed,  where 
note  is  payable  at  particular  time  at  bank, 
and  indoriied  to  sncn  bank  for  collection,  no 
specific  demand  is  necessary.  Ooodkm  ▼. 
Oodley,  51  D.  159. 

164.  Delay,  when  dischargee  indors- 
ers. —  Drawers  and  indorsers  of  bill  payable 
at  sight  are  released  from  liability  by  un- 
reasonable delay  in  presenting  it  for  accept- 
ance or  payment.  Alien  v.  Suydam,  32  U. 
555. 

Presentment  of  bill  four  days  after  ma* 


draft  from  stranger.  Draft  was  paid  by 
drawee,  but  money  was  refunded  on  dis- 
covery of  forgery.  In  action  on  indorse- 
ment, —  held,  that  defendant's  testator 
could  not  be  presumed  to  have  known  of  the 
lorffery;  and  that  his  estate  was  not  liable 
wiuioat  demand,  refussl,  and  notice  of  non- 
payment. Susquehanna  Valley  Bank  v. 
Xoomti,  39  R.  652. 

161.  Tima  to  demand  payment,  gen- 
erally. —  In  order  to  charge  indorser  of 
note,  demand  must  be  made  upon  maker  b^ 
holder  ss  soon  after  note  becomes  due  as  it 
can  oonvenientiy  be  done,  considering  situa- 
tion of  parties,  and  frequency  of  communi- 
cation by  mail  between  their  places  of  resi- 
dence; and  same  rule  governs  as  to  giving 
indorser  notice  of  non-payment.  Hadduek  v. 
Murray,  8  D.  43. 

Bill  payable  at  oertain  period  after  sight 
should  be  presented  for  acceptance  in  rea- 
sonable time,  to  charge  drawer.  Aymar  v. 
Been^  17  D.  538. 

Where  bill  has  not  been  negotiated,  less 
latitude  IS  allowed,  as  to  time  for  present- 
ment, than  where  it  has  been  put  in  oironla- 
tion.     lb. 

Demand  on  note  indorsed  after  due  is 
Bofficient  if  made  within  reasonable  time 
thereafter.    Sanborn  v.  Southard,  43  D.  288. 

Note  payable  at  day  certain,  indorsed 
before  maturity,  must  be  presented  on  that 
day  to  fix  indorser,  while  same  note,  in- 
dorsed after  maturity,  becoming  in  legal 
effect  payable  on  demand,  need  not  be  pre- 
sentea  on  any  given  day.  /ones  v.  Robhrnon, 
54  D.  212. 

Same  rules,  as  to  demand  and  prompt 
notice,  prevail,  whether  bill  be  indorsed 
before  or  after  maturity,  or  where  non-nego- 
tiable bill  is  assigned,     lb. 

Presentment  of  note  indorsed  after  it  is 
overdue  must  be  made  in  reasonable  time 
after  indorsement;  and  if  such  presentment 
is  prevented  by  obstades  occasioned  by  dis- 
turbed condition  of  country  which  is  engaged 
in  war,  it  must  be  made  within  reasonable 
time  after  such  hindrances  are  removed. 
PoVc  V.  SnnkB,  98  D.  426. 

163.  When  a  bill  or  note  may  be 
presented  for  payment.  —  If  note  is  made 

Sayable  a  certain  number  of  days  after  date, 
ay  of  date  is  to  be  exduded  in  computation. 
Woodbndge  v.  Brigham,  7  D.  85;  Avery  t. 
Slewirt,  7  D.  240. 

Presentment  of  bill  must  be  made  on  day 
on  which  it  becomes  due,  unless  it  is  not  in 
power  of  holder,  by  use  of  reasonable  diU- 
gence,  to  present  it.  Windham  Bank  v. 
Norton,  56  D.  397. 

Presentment  of  note  must  be  made  at 
reasonable  hour  of  day.  Demand  for  pay- 
meiit  between  deven  and  twelve  o'cIock  at 
night  by  calling  maker  from  his  bed  is  in- 
sufficient and  unavailing.  Dana  ▼•  Saun/er. 
89  D.  574.  ^ 
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tority  exonerates  drawer,  unless  ezcased. 
Oreor  ▼.  McDonald,  52  D.  703. 

Where  all  parties  live  in  same  town,  in 
ease  of  note  indorsed  when  long  overdne,  de- 
mand should  be  made  npon  maker  in  a  day 
or  two  at  furthest  after  indorsement^  and  if 
Bot  paid,  notioe  should  be  giren  to  indorser 
on  day  of  demand.  Nath  ▼.  HarrfngUM^  16 
D.  672. 

Demand  seren  days  after  indorsement,  in 
■ach  case,  and  notice  of  non-payment  given 
on  first  or  second  day  afterwards,  are  un- 
reasonable and  will  discharge  indorser.    Ih, 

Where  note  payable  on  demand  after  date 
at  bank,  with  interest  after  maturity,  was 
not  presented  for  payment  until  lapse  of 
three  yean  and  a  naif,  indorser  was  hdd 
discharged.  Orim  ▼.  Slarkweaihart  42  B. 
260. 

166.  when  does  not  discharge 

them.  —  Sickness  of  payee,  who  is  to  be 
bearer  of  bill,  he  being  at  a  distance  from 
drawee,  and  disabled  by  such  sickness  from 
presenting  it,  will  excuse  some  delay. 
Aymar  v.  BeerB,  17  D.  638. 

Twenty-nine  days  after  date  do  not  con- 
stitute unreasonable  delay  in  presenting  bill 
pa^ble  three  days  after  sight,  where  payee, 
nemg  bearer,  is  at  distance  of  three  hundred 
miles  from  drawee,  and  is  preveoted  by  se- 
vere illness  from  presenting  it  sooner.    Ih, 

Understanding  that  payee  is  to  be  bearer 
of  such  bill  may  be  proved,  for  purpose  of 
explaining  delay  in  presenting  itb     lb, 

Indorser  is  liable  though  demand  was  not 
made  until  thirty  days  after  maturity  of 
note^  nor  notice  given,  if  delay  was  occasioned 
by  facts  indicating  excusable  neglect,  and 
payee  was  without  fault.  Dugaan  v.  King, 
33  D.  107. 

Preeentment  and  demand  are  made  within 
feasonable  time  where  executor  or  adminii- 
trator  of  deceased  holder  of  negotiable  prom- 
issory note  first  finds  note  within  week  after 
his  appointment,  presents  it  on  next  day  to 
maker  for  payment,  and  on  fallowing,  noti- 
fies indorsers  of  non-payment  and  dishonor 
of  note.     White  v.  Stoddard,  71  D.  711. 

When  holder  of  negotiable  note  has  died, 
and  no  executor  or  i^ministrator  has  been 
appointed  and  qualified  to  act  at  its  matu- 
rity, indorsers  remain  liable,  and  will  con- 
tinue to  be  liable,  if  presentment  is  made  to 
maker  in  reasonable  time  after  due  appoint- 
ment and  qualification  of  executor  or  admin- 
istrator, and  notice  of  dishonor  of  note 
thereafterwards  is  seasonably  given  to  them. 
lb. 

Demand  and  notioe  are  within  reasonable 
time,  to  charge  indorser  of  note  negotiated 
after  maturity,  when  made  and  given  twenty- 
three  days  after  transfer.  Ooodirin  v.  Dav- 
miporl,  74  D.  478. 

166.  Da^fl  of  grace.  ->  By  making  draft 
for  money,  in  every  other  respect  identical 
with  cheeky  payable  at  specified  day  in  fu- 


ture, it  becomes  bill  of  exchange,  and  en* 
titled  to  days  of  graoe.  Morriaon  ▼.  Baileg, 
64  D.  632. 

And  presentment  for  payment  on  day 
named  is  premature,  and  notioe  of  payment 
refused,  based  upon  saoh  demand,  will  not 
bind  indorser.  ivory  t.  Bank  qfUiaaomn,  88 
D.  160. 

And  bank  holdins  such  instrument  for 
collection  will  be  liable  for  failing  to  liave  it 
duly  presented  and  protested,  and  notice 
given  to  indorsers.  Chorgia  Nat,  Bank  v. 
Henderaon,  12  R.  500. 

Promissory  note  is  not  overdue  until  days 
of  graoe  have  passed.  Qoodvaster  ▼.  Vorit, 
74  D.  313. 

Presentment  of  negotiable  instrument  for 
payment  before  last  day  of  grace  is  prema- 
ture, as  instrument  is  not  due  till  then. 
Bdgar  t.  Oreer^  74  D.  316;  Donegan  v.  Wood, 
20k276.   ' 

Presentment  and  non-payment  of  note  and 
notice  thereof,  on  last  day  of  grace,  to  in- 
dorser, after  three  o'clock,  render  him  liable. 
Coleman  v.  Carpenter,  49  D.  552. 

Days  of  grace  are  not  allowed  on  note  pay- 
able "on  tiie  first  day  of  May  next,  jCzed.* 
Dumford  v.  Patterson,  12  D.  614. 

Suit  on  note,  brought  on  day  after  its  ma- 
turity, is  not  premature,  under  Texas  stat- 
ute, which  allows  days  of  grace  only  on 
contracts  between  merchant  and  merchant, 
their  factors  and  agents.  Oliphant  v.  Dal' 
las,  66  D.  146. 

Where  demand  and  notice  were  not  made 
until  day  after  third  day  of  grace,  in  con- 
formity to  established  practice  of  bank, 
which  was  holder,  such  demand  and  notice 
were  held  sufficient  to  charge  indorser  whe 
had  knowledge  of  practice.  Batik  qfColum' 
bia  V.  Magn3er,  14  D.  271. 

Usage  among  banks  in  any  particular  place, 
to  regard  drafts  upon  them  payable  at  cer- 
tain day  after  date  as  checks,  and  not  enti- 
tied  to  days  of  grace,  cannot  be  allowed  to 
control  law  whicn  is  to  contrary.  Morrison 
V.  Bailey,  64  D.  632. 

167.  Rule  where  last  day  of  grace 
DeiIIs  on  Sunday.  —  If  note  which  falls  due 
on  Sunday  has  no  days  of  grace,  demand  for 
payment  cannot  be  lawful^  made  until  fol- 
lowing Monday,  and  if  maJe  before,  is  void. 
If,  however,  note  is  entitled  to  three  days  of 
grace,  and  last  of  these  falls  on  Sunday, 
note  is  payable,  and  demand  for  payment 
may  lawfully  be  made,  on  Saturday  preced- 
ing. Salter  v.  Burt,  32  D.  630;  Farnum  ▼. 
Fowle,  7  D.  35. 

Where  non-negotiable   promissory    note, 

gayable  sixty  days  from  date,  fell  due  on 
auday,  tender  on  following  Monday  was 
held  good.     Avery  v.  Steioart,  7  D.  240. 

168.  Bills  or  notes  payable  on  de- 
mand.*—  Note  payable  on  demand  becomes 

*  See  note  on  necessity  of  demand  and  notice 
wheie  paper  is  payaUe  on  demandt  80  J).  2fiO-2&4 
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dne  from  iti  data.    SwUk  t.  Bythewood,  33 
D.  IIL 

Note  hATing  no  dale,  oayable  on  demand, 
becomes  due  upon  its  delivery.    lb. 

No  specific  demand  is  required  on  note 
payable  absolutely  in  money  on  demand. 
Commencement  of  snit  is  sufficient  demand. 
WeU  T.  Tjfler,  90  D.  441;  SmiUk  r.  Bythe^ 
wood,  2ZD.  111. 

l>emand  is  unnecessary  before  suing  on 
note  payable  "on  demand  after  one  year 
from  date,"  at  particular  place.  Cfamnum  ▼. 
BtfereU,  43  D.  256. 

Note  or  bill  payable  on  demand  must  be 
presented,  or  at  least  put  in  circulation  for 
that  purpose,  within  reasonable  time  after  it 
has  been  received.  Mudd  ▼.  JHarper,  64  D. 
644. 

Indorsee  of  note  payable  on  demand  must» 
within  reasonable  time,  demand  payment  of 
maker,  and  give  notice,  as  in  other  cases,  to 
indorser,  in  case  payment  is  not  made.  Perry 
T.  Orem,  38  D.  636. 

Demand  note  must  be  protested  and  no- 
tice given  within  reasonable  time  to  hold 
indorser,  and  fact  tiiat  indorsement  was  for 
accommodation,  and  that  note  bears  interest, 
makes  no  difference.  Thiehum  v.  Oueble,  36 
R.  267.  Contra,  Merritt  ▼.  Todd,  80  D. 
243. 

Note  payable  on  demand  with  interest, 
and  given  for  money  borrowed,  or  made  to 
enable  maker  to  borrow  money,  must,  in 
order  to  charge  indorser,  be  presented  for 
payment  within  reasonable  time,  and  notice 
of  dishonor  given,  as  in  other  cases.  Perry 
V.  Oreen,  38  1).  636. 

Neglect  to  present  for  parent  for  two 
years  after  indorsement,  without  excuse, 
will  release  indorser.  Jonee  r,  Bobinam,  64 
D.  212. 

It  is  not  indorsee's  duty  to  make  demand 
and  give  notice  on  day  he  receives  note  pay- 
able on  demand,  but  he  has  reasonable  time 
for  that  purpose.  Mitdd  v.  Harper,  64  D. 
644. 

Indorser  of  a  note  payable  on  demand,  at 
specified  place,  is  not  liable  until  formal  de- 
mand at  that  place;  such  demand  may  be 
made  at  any  time;  and  statute  of  limitations 
does  not  begin  to  run  until  such  demand. 
Parker  v.  Stroud,  60  R.  686. 

No  action  lies  against  indorser  of  joint 
and  several  promissory  note,  not  of  partner- 
ship, payable  on  demand  with  mterest, 
where  no  demand  was  made  as  to  one  of  the 
makers  until  after  statute  of  limitations  had 
run  against  it.     ShuUs  v.  Pmgar,  63  R.  231. 

ld§.  Sight  drafto.  — Where  bill  is 
drawn  payable  at  sights  or  certain  number 
of  days  after  sight,  there  is  no  fixed  rule  for 
its  presentment,  except  that  holder  is  bound 
to  use  due  diligence,  and  put  bill  into  cir-. 
culation.     Bobinaon  v.  Amee,  11  D.  269. 

Bill  payable  after  sight  should  be  pre- 
•euted    for   acceptance    within    reasonable 


time,  and  immediate  notice  of  non-acceptance 
should  be  given.  It  is  not  sufficient  to  give 
notice  of  non-acceptance  and  non-payment 
together,  after  bill  becomes  payable.  Attetim 
V.  Bodman,  9  D.  630. 

Bill  payable  at  sight  is  entitled  to  days  of 
grace,  and  consequently  demand  of  payment 
made  of  drawee  upon  .first  presentotion  of 
bill  to  him  is  insufficient  to  charge  drawer. 
ffari  w.  Smith,  CO  D,  161. 

Indorser  of  sight  draft  is  liable  to  holder 
on  default  of  drawees,  if  it  is  presented 
within  reasonable  time  after  it  is  received 
from  indorser.  PreeooU  Bank  ▼.  Caverly^  66 
D.  473. 

Sipjki  draft  must  be  presented  for  payment 
withm  reasonable  time,  and  court  cannot,  as 
matter  of  law,  say  that  any  delay  is  reason- 
able beyond  that  which  is  required  in  or^ 
dinary  course  of  business,  without  special 
inconvenience  to  holder,  or  by  speoial  cir* 
onmstances  of  particular  case.  Phendx  Im, 
Co,  V.  AUen,  83  D.  766. 

Holder  of  sight  draft  must  put  it  into 
circulation,  or  present  it  for  payment,  at 
farthest,  on  next  business  day  after  its  re- 
ception, if  within  reach  of  person  upon  whom 
it  is  drawn,  in  order  to  charge  drawer  and 
indorsers.    Strong  v.  Kmg,  8{^  D.  336. 

Sight  draft  matures  when  presented  for 
payment,  and  if  presented  on  day  of  its  re- 
ception,  and  not  then  paid,  it  must  be  pro- 
tested for  non-payment  on  same  day,  and 
due  notice  given,  in  order  to  charge  drawer 
and  indorsers,  precisely  as  if  it  had  been 
made  payable  on  a  specified  day.     lb. 

Sight  draft,  like  all  other  biUs,  should  be 
presented  for  payment  by  holder,  or  his 
affenti  during  business  hours  of  day;  but 
after  such  presentation,  it  may  be  again 
presented  by  notary,  for  purpose  of  making 
protest  for  non-payment,  after  business 
hours,  on  same  day.    lb. 

If  holder  of  sight  drafts  on  presenting  it, 
finds  no  one  at  drawee's  place  of  business  to 
honor  it,  he  may  elect  to  consider  bill  as  not 
presented  for  payment;  but  any  act  evincing 
election  to  consider  it  as  presented  for  pur- 
pose will  bind  holder,  ana  he  cannot,  after 
such  election,  claim  that  bill  was  not  pre- 
sented for  payments     lb. 

It  is  prima  facie  evidence  of  laches  to  hold 
foreign  sight  draft  fourteen  days  before  send- 
ing it  forward.  But  this  delay  may  be  ex- 
plained, and  presumption  of  laches  may  be 
overcome  by  proof.    H^o/sA  v.  Dart,  99  D.  177. 

Delay  for  twenty-one  days,  to  make  pre- 
sentment for  payment  of  si^ht  draft,  drawn 
upon  persons  in  city  twelve  to  fourteen 
hours  distant  from  place  where  it  was  drawn, 
there  being  daily  mail  between  two  places, 
is  unreasonable,  and  it  is  error  in  such  case 
to  submit  to  jury  question  whether  draft 
was  presented  within  reasonable  time,  no 
evidence  being  given  to  excuse  or  explain 
delay.    Pheenix  Int.  Co.  v.  Alien,  83  D.  766. 
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170.  Who  mav  make  the  demand. 
—  Poasession  of  bill  of  exchange  is  evidence 
of  aathority  to  demand  payment.  MorrU  ▼. 
Foreman,  1  D.  236. 

Personal  demand  upon  one  of  the  makers 
of  note  by  agent  baring  note  with  him  is 
sufficient  without  written  instrument  con- 
stituting him  agent.    Shed  ▼.  Brett,  ]  1  D.  209. 

Employment  of  notary  is  not  hecessary  to 
make  demand  of  note  or  to  give  notice  to 
indorser.    Lathrop  t.  Lauuon,  52  D.  685. 

Protest  hv  notary  most  be  based  upon  de- 
mand made  by  himself;  it  is  not  sufficient  that 
demand  was  made  by  his  clerk.  ElUe  t. 
CommereicU  Bank,  40  D.  63;  CamUchael  ▼. 
B'tnk  qf  PenngifUfonia,  35  D.  408. 

In  absence  of  proof  that  such  practice  is 
sanctioned  by  custom  of  place  where  demand 
was  made.  Okenotmih  ▼.  Chamberiin,  43  D. 
145. 

Notary  holding  note  payable  at  bank  for 
eoUeotion,  who  is  also  paying  teller  of  bank, 
may,  as  notary,  present  note  to  himself  as 
teller^  and  if  no  funds  have  been  provided 
b^  maker  for  paying  it»  may,  as  notary, 

Sive  notice  of  non-payment.  That  formial 
emand  should  be  made  within  banking- 
house  is  not  indispensable  to  charge  indorser. 
BatJs  o/Svracfue  v.  HoUister,  72  D.  416. 

171.  And  upon  whom. — Demand  of 
payment  of  note  executed  by  several  makers, 
not  partners,  must  be  made  on  all  in  order 
to  charge  indorser.  Umon  Bank  T.  WiUie, 
41  D.  541. 

Demand  on  note,  where  maker  dies  before 
it  is  payable,  must  be  made  at  maturity  of 
personal  representative,  if  there  be  one,  and 
notice  of  dishonor  given  to  indorser  in  order 
to  oharge  him,  although  maker's  estate  is 
insolvent,  and  holder  oi  note,  after  proving 
it  as  chum  before  oommiMioners,  notifies 
indorser  before  maturity  that  he  looks  to 
him  for  payment.  Ocwer  v.  Moore,  43  D. 
2M7. 

Demand  must  be  made  of  acceptor,  and  if 
made  on  any  other  person,  will  be  improper. 
JHee  T.  Bagland,  53  D.  737. 

Bill  presented  for  payment  at  office  of 
drawees  to  book-keeper  of  latter,  and  not 
honored  by  him,  is  sufficient  presentment, 
and  it  is  unnecessary  for  notary  to  certify 
that  drawees  were  not  present  at  time  of 
presentment     Wesson  v.  Garriion,  58  D.  674. 

Defendant  was  indorser  of  note,  made  by 
copartnership,  in  which  no  place  of  pay- 
ment was  designated.  At  maturity  of  note 
copartnership  had  been  dissolvea  by  its 
bankruptcy.  Held,  that  demand  of  one  of 
former  copartners  was  sufficient  to  charge 
defendant     Gates  v.  Beecher,  19  R.  207. 

17d.  Place  of  presentment,  ^ner- 
ally.*  —  Datinff  note  at  particular  place 
does  not  of  itself  make  that  place  of  demand, 
with  respect  to  charging  indorser.    Anderson 

*  See  notes  on  place  of  presentment,  24  &.  160, 
iasl&D.M3,«4i. 


▼.  Draie,  7  D.  442;  Oaipin  ▼.  Ha^  15  IX 
640. 

Demand  of  payment  of  note  payaUe  at 
dwelling-house  oi  makers  is  sufficient  if  de- 
mand is  made,  of  both  aueh  makers,  at  barn- 
yard of  one  of  them,  and  no  objection  is 
made  by  either  as  to  place  where  payment  is 
thus  demanded.  Baldwin  v.  Famsworth,  25 
D.  252. 

"Place  of  payment"  means  place  where 
holder  can  present  note,  where  maker  can 
deposit  or  provide  funds  to  meet  it,  and 
where  legal  offer  to  pay  can  be  made.  Jiotd^ 
ross  ▼.  Doak,  41  D.  278. 

Where  bill  is  addressed  to  drawee  at 
particular  house,  and  is  accepted  generally 
by  him,  address  indicates  place  where  it  is 
to  be  presented  for  payment,  and  present- 
ment at  such  place  will  be  sufficient  as  against 
drawee  and  indorsers.  Strut/ters  t.  K^alt, 
80  D.  610. 

178.  of  paper  made  payable  at 

a  particular  place.  *—  If  note  be  made 
payable' at  particular  place,  demand  at  that 
place  must  be  made  to  authorize  recovery 
against  either  maker  or  indorser.  MeUom 
T.  Oroghan,  15  D.  163.  &  P.,  SvlUvan  v. 
MUcheU,  6  D.  646;  Glasgow  t.  PraUe,  40  D. 
142. 

Kote  made  payable  at  particular  bank 
must  be  presented  at  bank  for  payment  to 
render  indorser  liable.  SuUiean  v.  Mitchell, 
6  D.  546;  Smitk  v.  McLean,  7  D.  693;  Wood- 
bridge  ▼.  Brigham^  7  D.  85;  Los  Bank  v. 
Spencer,  39  D.  734. 

Demand  at  that  bank  is  sufficient,  and 
no  parol  evidence  of  any  custom  of  bank 
ffiving  note  different  construction  is  admissi- 
ble to  alter  contract    FeopWs  Bank  v.  Keech^ 

90  D.  iia 

Note  payable  at  either  of  the  banks  of  a  city 
in  which  there  is  a  large  number  of  banks  is 
a  contract  to  pay  at  either  of  such  banks  that 
holder  may  select  North  Bank  ▼.  Abbot,  25 
D.  334;  Langley  v.  Palmer,  50  D.  634;  Ifoj. 
den  Bank  v.  Baldwin,  74  D.  627. 

Such  note  becomes  one  pavable  at  particu- 
lar place  from  time  that  maker  is  notified  at 
which  of  such  banks  it  is,  and  his  subsequent 
failure  to  pay  it  there  is  a  dishonor  upon 
which  indorser  will  become  liable,  on  due 
notice  being  given  to  hiuL  North  Bank  v. 
Abbot,  25  D.  334. 

Memorandum  at  bottom  of  note,  or  addi- 
tion to  acceptance  of  bill,  stating  particular 
Elace  of  payment,  made  with  assent  of 
older,  is  part  of  the  contract  Tuckerman 
v.  Hartwell,  14  D.  225. 

If  name  of  place  is  written  at  bottom  of 
note  or  bill,  it  is  for  jury  to  decide  when,  by 
whom,  and  for  what  purpose  it  was  placed 
there.     lb. 

Holder  of  note  payable  at  particular  place 
is  not  bound  to  present  it  for  payment  al 
any  other  place;  and  refusal  to  pay  on  pre- 
sentment at  another  place  is  not  dishonof 
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opon  which  indorser  can  be  charged.  North 
Sank  V.  Abbot,  25  D.  334. 

Notes  of  bank  made  payable  at  its  branches 
may  be  presented  for  payment  at  principal 
bank,  if  sach  branches  have  been  discon- 
tinued. NcuhvUle  Bank  ▼.  Hendenon^  25  D. 
257. 

Note  payable  at  payee's  place  of  business 
imposes  upon  maker  obligation  to  repair  to 
place  specified  to  make  payment.  AiUun  v. 
J^asarru,  33  D.  583. 

Holder  of  note,  payable  at  either  of  two 
places,  is  not  required  to  notify  maker  at 
which  place  demand  for  payment  will  be 
made.     Page  t.  Webster,  33  D.  608. 

Presentment  of  bill  or  note  for  payment 
most  be  made  during  business  hours,  at 
place  designated,  aocordinff  to  prevailing 
usages  and  customs.  WcUutce  ▼.  Qvrni^  3d 
D.  202. 

Failure  to  demand  payment  at  banking 
house  at  which  note  was  made  paysble,  dur- 
ing usual  banking  hours,  will  discharge  in- 
doraers;  nor  will  neglect  of  bank  with  which 
note  was  deposited  for  collection  to  make 
such  demand  be  a£fected  or  excused  to  pre- 
judice of  indorser,  by  custom  among  bank- 
ing houses  not  to  present  notes  for  payment 
until  after  usual  banking  hours.     lb. 

Naming  of  city  at  lar^e  as  place  of  pay- 
meut  is  not  such  indication  of  place  of  pay- 
ment as  can  make  it  incumbent  on  holder  to 
make  demand  anywhere  before  he  can  en- 
title himself  to  recover.  Montrose  v.  Doak^ 
41  D.  278. 

No  formal  demand  is  necessary  to  note 
maile  payable  at  particular  bank;  it  is  suffi- 
cient IT  note  is  in  hands  of  officer  of  bank  on 
day  it  falls  due,  and  no  one  calls  to  make 
payment  thereof.  It  is  no  objection  that 
note  was  not  in  hands  of  officer  whose  business 
it  was  to  receive  and  pay.  SUUe  Bank  r, 
Ncaper,  44  D.  308. 

Demand  of  payment  of  note  payable  at 
particular  bank,  made  at  that  Dank  after 
close  of  business  hours,  but  to  which  officers 
of  bank  answer  that  maker  has  no  funds 
there,  is  sufficient  to  charge  indorser.  Shep- 
herd  r.  Chamberlain,  69  D.  248. 

\V.  drew  bill  of  exchange  on  G.,  made  pay- 
able to  his  own  order  on  day  certain  at 
Ocean  Bank,  New  York.  At  maturity,  bill 
was  presented  at  bank  for  payment,  and 
duly  protected  for  non-payment.  G.  was  in 
fuuiU  at  time,  and  would  have  paid  bill  had 
he  known  of  ito  existence,  but  he  afterward 
became  insolvent.  In  action  by  indorser 
against  drawer,  —  held,  that  holder  of  bill  was 
not  bound  to  present  it  to  drawee  for  accept- 
ance; that  it  was  duty  of  drawer  to  have 
iiotiticd  drawee  of  bill,  and  that  presentment 
at  l>ank  was  sufficient  to  charge  antecedent 
parties.      iVaiker  v.  Stetson,  2  K.  405. 

174.  when  no  place  of  payment 

\b  specified.  —  Demand  to  charge  indorser 
iuu4»t  ordinarily  be  made  of  maker  personally, 


either  at  his  place  of  abode  or  his  plaoe  ci 
business,  no  place  of  payment  having  been 
designated  in  note.  Taylor  r.  Snyder,  45  D. 
457. 

Or  in  the  street*  if  maker  has  no  place  ci 
business,  and  raises  no  objection.  &mg  t. 
Crowell,  14  R.  560. 

Where  residence  and  plaoe  of  business  are 
unknown  and  cannot  be  learned  by  reason* 
able  inquiry,  demand  and  protest  at  place 
at  which  note  is  dated  is  sumoient.  Saeseer 
V.  Whitely,  69  D.  126. 

Presentment  of  note  at  plaoe  of  date  is 
sufficient,  in  absence  of  proof  that  holder  at 
ite  maturity  knew  that  maker  resided  else- 
where.    Smith  V.  Philbrick,  69  D.  315. 

Note  is  presumed  to  be  made  at  place 
where  it  bears  date,  though  maker  is  known 
to  reside  elsewhere.  Taylor  ▼.  Snyder,  46 
D.  467. 

Maker  and  indorser  are  presumed  to  re- 
side at  place  where  note  is  dated,     ib. 

Note  18  not  by  law  payable  at  place  where 
it  bears  date.     76. 

Demand  on  note  cannot  be  made  at  the 
place  where  it  is  dated,  if  maker  is  known  to 
reside  elsewhere.     lb. 

If  maker  of  note,  when  it  was  drawn,  re- 
sided and  yet  resides  out  of  stete,  demand 
for  payment  may  be  made  at  place  where  the 
note  was  dated.  Hepburn  r,  ToUdano,  13 
D.  346. 

Draft  being  accepted  without  specifying 
any  place  of  payment,  it  is  sufficient  to  pre- 
sent it  for  payment  at  place  of  ite  date. 
Wittkowski  t.  Smith,  37  R.  632. 

It  is  sufficient  presentment  and  demand 
for  payment  of  note  dated  Washinfften,  Dis- 
trict of  Columbia,  but  not  on  ite  face  made 
payable  at  any  particular  place,  when  maker 
did  not  reside  or  have  place  of  business 
there  or  at  any  known  place  in  stete,  if  note 
is  presented  for  payment  at  one  of  banks  in 
that  city.     Seldeti  v.  Washington,  79  D.  659. 

Note  was  dated  at  one  place,  made  pay- 
able "at ,"  and  had  name  of  another 

place  appended  to  maker's  signature.  Held, 
that  demand  of  banks  at  place  of  date,  with 
fact  that  defendant  did  not  live  or  do  business 
there,  was  insufficient  to  charge  indorser,  in 
absence  of  proof  that  maker  had  absconded, 
or  that  inquiry  had  been  made  for  him  at 
the  other  place.  Nicholsen  r,  Barnes,  38  R. 
373. 

175.  Presentation  at  maker's  last 
known  residence.  —  Where  note    is  not 

Eayable  at  any  particular  place,  and  maker 
as  known  ana  permanent  residence  within 
state,  holder  must  make  demand  of  payment 
there,  in  order  to  charge  indorser.  Ander- 
son V.  Drake,  7  D.  442;  Woodworth  r.  Bank 
of  America,  10  D.  239. 

Demand  must  be  made  at  residence  of 
maker,  if  known,  though  he  is  not  at  hen  Sb 
Kirkpatrick  v.  McCaUough,  39  D.  158. 
Presumption  is^   that   maker   resides  at 
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place  where  note  is  dated,  when  no  other 
place  M  designated  as  that  of  its  negotiation 
and  payment;  but  this  presamption  may  be 
overcome  by  proof  that  maker  resides  else- 
where, and  holder  was  aware  of  his  place  of 
residence.     Scuscer  v.  WhUely,  69  D.  126. 

Where  note  is  made  by  resident  of  state, 
who,  before  its  maturity,  removes  from  state 
and  takes  up  permanent  residence  elsewhere, 
it  is  sufficient  to  present  note  for  payment 
at  maker's  last  place  of  residence  m  state. 
fferriek  v.  Baldwin,  10  B.  161;  Taylor  v. 
Snyder,  45  D.  457. 

Kemoval  of  maker,  before  maturity  of 
note,  from  place  where  note  was  dated  to 
place  within  state  where  be  afterwards  re- 
sided, will  not  excuse  presentment  at  latter 
place  in  order  to  charge  indorser.  Anderson 
V.  Drake,  7  D.  442. 

Demand  on  maker  who  resided  in  another 
state  when  note  was  made  must,  to  charge 
indorser,  be  made  at  his  residence  or  place 
of  business  in  such  other  state,  though  note 
was  made  and  dated  in  this  state,  all  parties 
knowing  place  of  maker's  residence.  Taylor 
V.  Snyder,  45  D.  457. 

176.  at  his  place  of  businesa.  — 


When  no  place  of  payment  is  specified  in 
note,  residence  of  maker  is  place  of  payment, 
unless  note  is  payable,  on  demand,  m  articles 
of  his  trade  by  merchant  or  manufacturer,  or 
in  farm  produce  bv  farmer,  in  which  case 
payment  must  be  aemanded  at  shop,  store, 
or  farm  of  debtor.  La  Fargt  ▼.  Rkkert,  21 
D.  209. 

To  bind  indorser  of  promissory  note,  holder 
is  bound  to  make  presentment  to  maker, 
either  in  person  or  at  his  place  of  residence. 
It  is  not  sufficient  to  present  it  at  an  office 
which  maker  often  visits.  Bigelow  ▼.  Kellar, 
54  D.  555. 

Demand  for  payment  of  note  or  bill  due 
by  partnership  is  sufficient  presentment  if 
made  within  usual  business  hours  at  commer- 
cial domicile  of  firm.  It  is  not  necessary  to 
make  further  demand  at  private  residence 
of  individual  partners.  JVaiaon  ▼.  Temple- 
ton,  66  D.  194. 

If  note  specifies  no  place  of  payment,  pre- 
sentment at  maker *s  former  place  of  busi- 
ness, without  inquiry  for  his  residence,  will 
not  bind  indorser;  and  note  being  dishonored, 
if  indorser  pays  it  to  holder,  he  may  recover 
amount  so  paid  on  subsequently  learning  in- 
validity of  presentment.  Talbot  ▼.  Nal, 
Bank  of  Com.,  37  R.  302. 

177.  What  ifl  a  sufflcient  demand.  — 
Pergonal  demand  on  maker  is  not  necessary. 
It  is  sufficient  if  made  at  his  house;  but  if 
house  be  closed,  and  maker  absent^  some  en- 
deavors must  be  made  to  find  him.  Sullivan 
V.  Mitchell,  6  D.  546. 

If  there  has  been  such  a  demand  as  will 
bind  mnkcr,  indorser  cannot  object  that  legal 
forms  have  not  been  complied  with.  Wftit- 
well  T.  Johnson,  9  D.  165. 


Demand  on  the  maksr  when  note  becomes 
due,  and  his  failure  to  pay,  are  sufficient  to 
charge  indorser.  Holder  need  not  exhaust 
all  his  remedies  against  maker.  Hunter  v, 
Hempstead,  13  D.  468. 

Anything  which  amounts  to  notificatim 
of  holding  of  bill,  with  request  to  accept  ao- 
companied  by  bill,  amounts  to  presentment. 
No  formality  is  required.  So  where  bills 
were  transmitted  by  letter  to  drawee,  this 
was  a  good  presentment,  and  answer  by  him 
that  he  had  not  accepted  will  be  refunl, 
which  will  make  it  necessary  to  protest  and 
give  notice.  Carmichael  v.  Bank  qf  Pa.,  35 
D.  408. 

Where  maker  of  note  calls  on  holder  on 
day  it  becomes  due  and  informs  him  that  he 
is  unable  to  pay  it,  and  requests  him  to  in- 
form indorser,  this  is  sufficient  demand  and 
refusal  to  constitute  dishonor  of  note.  OU" 
bert  V.  Dennis,  38  D.  329. 

Demamd  is  sufficient  to  charge  indorser,  if 
notary,  on  day  note  falls  due,  goes  to  place 
where  it  is  payable  and  finds  place  shut  op 
or  deserted.  Spann  t.  BaltMeU,  46  D.  346; 
Berg  v.  Abbott,  24  R.  168. 

Note  payable  at  bank  was  presented  for 
payment  by  holder  at  eleven  o  clock  on  day 
it  was  due,  but  it  was  not  then  paid.  M«ker, 
between  eleven  and  twelve  o'clock  of  same 
day,  put  funds  in  bank,  and  gave  instruo- 
tions  to  have  note  paid  on  presentati<m. 
After  that  it  was  not  presented  again,  al- 
though it  was  custom  to  allow  until  three 
o'clock  for  payment  of  such  notes.  Maker 
subsequently  withdrew  funds  from  bank.  In 
action  by  holder  against  maker,  — held,  that 
latter  was  liable,  and  money  not  having  lieen 
brought  into  court,  holder  was  entitled  to 
judgment,  with  costs.  HiUt  ▼.  Place,  8  VL 
568. 

178.  What  is  not.  —  Where,  by  cnsiom 
of  bank,  maker  of  note  payable  Uiere'  has 
until  close  of  business  hours  within  which  to 
pay,  demand  of  payment  will  not  be  suffi- 
cient to  charge  indorsers,  unless  note  is  left 
at  bank  until  close  of  business  hours.  Plan^ 
ers"  Bank  v.  Markham,  37  D.  162. 

Demand  of  payment  of  draft  in  gold  is  no% 
sufficient  to  charge  drawer.  Langenberger  v« 
Kroeger,  17  R.  418. 

In  absence  of  contrary  evidence,  presump- 
tion is,  that  notary  demanded  paytneat  of 
draft  in  currency  in  which  it  appeared  upon 
its  face  to  be  made  payable.     /&. 

Presentment  of  note  of  firm  for  payment 
at  their  last  place  of  business  in  Boston, 
which  was  then  occupied  by  strangers,  who 
Rtated  that  firm  had  failed,  and  partners 
left  the  city  without  leaving  any  funds,  and 
no  inquiry  being  made  as  to  their  where- 
abouts except  of  such  strangers,  and  it  i^ 
pearing  that  one  of  such  partners  lived  in 
the  city,  and  that  his  address  could  have 
been  obtained  from  city  directory,  is  not 
sufficient   demand  of   payment   to  charge 
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Indoraer.  OnmiU  Banhr,  AyerM,  28  D.  253. 
Compare  Oage  ▼.  X>.  ds  P.  B.  B.  Co.,  77  D. 
145. 

170.  Presentingr  the  bill  or  note.  — 
Aetnal  presentment  of  note  ia  nnnecessaryp 
when  notary,  having  note  in  his  possession, 
demands  payment  of  drawer,  and  latter  an- 
swers that  it  will  not  be  paid.  Union  Bank 
▼.  Lea,  41  D.  276.  a  P.,  King  t.  Crtnotll, 
14  R.  66a 

Indorsee  shonld  have  note  present  at  time 
and  place  of  demand,  in  order  to  charse  in- 
dorser  for  non-payment.  Principal  enforced 
where  note  was  payable  in  grain.  Eastman 
▼.  Potter,  24  D.  609. 

Where  certificate  of  protest  of  draft  by 
notary  states  that  he  *'  went  to  the  office  of 
tha  acceptors  in  order  to  demand  payment 
of  said  dlraft,  fonnd  it  shot,  and  on  inquiry 
oonld  not  find  the  said  acceptors,  nor  any 
one  who  coold  pay  said  draft,"  it  will  be 
preenmed  that  notary  had  draft  with  him, 
and  that  he  presented  it  within  office  hours. 
Bank  qf  Louisiana  r.  SaUerfield,  74  D.  427. 

180.  Protests  when  necessary.*  — 
Protest  is  essential  to  recovery  on  foreign 
bill  of  exchange.  Bead  v.  Batik  of  Ken- 
tmrky,  15  D.  86;  CuUmn  v.  Ca^ey,  33  D.  304; 
CfienowUh  v.  Chambertht,  43  D.  146. 

And  where  bill  is  dishonored  on  present- 
ment for  acceptance,  it  is  not  sufficient  to 
protest  it  for  non-payment  at  maturity. 
Fleming  v.  McClmre^  2  D.  671. 

Promissory  notes  are  protestable  securi- 
ties to  same  extent  as  bills  of  exchange  in 
California.     TtcU  ▼.  BandaU,  66  D.  647. 

181.  When  nnnecessiuy.  —  Protest 
OQ  inland  bill  is  nnnecessary.  8tra»obrUige 
▼.  Bohinson,  60  D.  420. 

To  fix  liability  of  indorser,  protest  is  un- 
necessary, and  whether  it  is  made  on  day  of 
demand,  succeeding  day,  or  not  at  all,  is  im- 
materiaL    Stephenaon  v.  Dickson,  62  D.  369. 

Liability  of  indorser  of  note  is  fixed  when 
demand  is  made  upon  maker,  at  place  fixed 
for  payment,  upon  last  day  of  grace,  and  due 
notice  of  non-payment  is  given  to  indorser. 
lb.;  Mutual  NaL  Bank  v.  BoUge,  26  R.  126. 

If  bill  is  protested  for  non-acceptance, 
end  indorser  notified,  he  will  not  be  there- 
after discharged  by  neglect  to  protest  for 
non-payment.  Morgan  v.  TcwIm^  13  D.  300; 
MUler  V.  Haekley,  4  D.  372. 

Want  of  protest  will  not  warrant  inference 
in  favor  of  maker  of  negotiable  note,  that 
transfer  of  note  from  payee  was  after  it  fell 
due.  Pearee  v.  Austin,  34  D.  623. 
"  18d.  Sufficiency  of  notary's  protest. 
—  Protest  should  show  that  notary  had  pos- 
session  of  note,  and  that  he  demanded  pay- 
ment. No  special  form  is  prescribed,  but 
facts  must  be  substantially  set  forth,  with 
answer  of  person  from  whom  demand  is 
iiiatle.    Dupri  v.  Biehard,  43  D.  214. 

~*  Definition  and  object  of  protest,  see  note,  48 


Protest  of  notary  stating  that  "due  no- 
tice "  had  been  given  indorser  it  sufficient. 
Dmm  V.  Adanu,  36  D.  42. 

Statement  in  protest  that  notary  "duly 
notified"  indorser  of  non-payment  of  note 
does  not  impair  its  validity,  where  it  ap- 
pears from  whole  protest  that  notice  was  m 
fact  legally  given.  Ticome  Bafk  ▼.  Utach- 
pole,  66  D.  246. 

Notary  shonld  present  draft  at  place  of 
payment,  and  if  he  found  it  closed,  nis  cer- 
tificate shonld  so  state  fact  to  be  of  his  own 
knowledge,  and  not  upon  information  re- 
ceived from  another.  Qage  ▼.  D.  «&  P.  B.  B, 
Co.,  77  D.  145, 

Protest  should  designate  or  identify  note 
to  which  it  refers,  which  is  usually  done  by 
putting  on  it  copy  of  note;  but  if  originid 
note  itself  be  annexed,  and  referred  to  in 
body  of  protest,  it  is  sufficient.  Fulton  v. 
Maceraeken,  81  D.  620. 

Protest  is  sufficient  to  admit  it  as  evi- 
dence if  memorandum  is  indorsed  thereon  of 
maker  of  note,  amount^  and  date  of  protest. 
lb. 

Notary's  protest  is  valid,  though  he  do  not 
keep  record  of  it.  Kern  v.  Von  Phul,  82  D. 
105. 

Time  within  which  check  must  be  pre- 
sented to  charge  drawer  in  no  wise  regulates 
or  fixes  time  when  protest  must  be  made  in 
order  to  'charge  drawer  or  indorser  of  bill 
for  which  check  was  received  as  means  of 
pavment.     Strong  v.  King,  85  D.  336. 

Notary's  certificate  of  notice  of  dishonor 
is  defective  when  it  fails  to  state  where  no- 
tice was  served  on  indorser;  it  shonld  state 
that  notice  was  made  at  indorser's  residence 
or  place  of  businesau  Slocomb  v.  De  Lizardi, 
99  D.  740. 

Protest  of  notary  it  prima  fade  evidence 
of  truth  of  its  statements,  and  when  exclu- 
sively relied  on  to  prove  necessary  facts, 
must  contain  sufficient  averments  that  every- 
thing requisite  has  been  done  to  authorize 
demand  upon  indorser.  People's  Bank  v. 
Brooke,  1  R.  11. 

When  protest  merely  states  that  note  was 
presented  for  payment,  but  does  not  say 
where,  statement  it  insufficient  to  charge  in- 
dorser.   Ih, 

Protest  of  foreign  bill  cannot  be  made  by 
deputy  notary,  or  otherwise  than  by  notary 
in  person,  except  when  law  of  place  where 

Srotest  is  made  authorizes  act  to  be  done  by 
eputy  or  other  agent  of  notary.  Carter  v. 
Union  Bank,  46  D.  89.  8ee  also  Donegan  v. 
Wood,  20  IL  276. 

Protest  must  be  made  by  notary  for  county 
in  which  bill  or  note  it  payable,  and  protest 
made  by  notary  from  another  county  is  void, 
as  his  authority  is  confined  to  oouuty  for 
which  he  it  commitsioned.  Neely  v.  Morris, 
76  D.  753. 

188.  of  protest  by  private  per- 
sons.—  Protest  may  be  mode  by  private 
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person  in  presence  of  two  witnesses  if  no 
notary  can  be  obtained,  and  it  is  no  objec- 
tion to  protest  that  person  making  it  is  stock- 
holder in  bank  holding  bilL  Read  v.  Bank 
€f  Keiducky,  15  D.  86. 

Witnesses  to  protest  need  not  subscribe 
their  names.  If  protest  is  drawn  up  a  few 
hours  after  demand,  necessity  of  notmg  bill 
at  moment  is  superseded,     ib. 

184.  Necessity  of  a  seal.  —  Protest 
for  non>payment  must  appear  under  notarial 
seal,  but  it  is  not  necessary  that  non-accept- 
anoe  should  be  certified  in  protest,  as  it  may 
be  established  by  other  evidence.  Mortis  t. 
Foreman,  1  D.  236. 

Single  seal  appended  to  notary's  certificate 
of  protest  is  sumcient  authentication  of  his 
certificate  beneath  seal  and  of  senrice  of  no- 
tice of  non-payment,  on  aame  page.  OlcoU 
y.  Tioga  B,  R,  Co.,  84  D.  298. 

Notary  omitting  to  affix  seal  may  supply 
defect  by  attaching  seal  after  objection  made 
to  its  absence.  Rinddooff  ▼.  Malone^  74  D. 
367. 

An  illegible  mark  made  by  some  hutm- 
ment  will  not  answer  as  s  aeaL  Donegan  ▼. 
Wood,  20  R.  275. 

185.  Necessity  of  notice  of  dishonor. 
—  Indorsee  can  never  support  action  against 
drawer  without  proving  giving  of  notice,  or 
in  case  of  non-acceptance  of  bill  without 
proving  that  there  were  no  effects  of  drawer's 
in  drawee  •  hands;  but  this  proof  to  excase 
want  of  notice  can  only  apply  to  case  of  bill 
not  accepted;  it  does  not  ftpply  to  accepted 
bill  or  to  promissory  note.  It  maker  of  note 
be  insolvent,  indorsee  must  still  give  notice 
to  indorser.     Pons  v.  Kelly,  2  D.  617. 

Indorser  of  bill  is  entitled  to  seasonable 
notice  of  protest  for  non-acceptance,  although 
he  indorsed  only  for  accommodation  of 
drawer,  and  although  drawer  had  no  effects 
in  hands  of  drawee.  Warder  ▼•  Tueher,  5 
D.  62. 

Notice  of  dishonor  of  note  is  not  necessary 
to  entitle  accommodation  indorser  to  recover 
from  prior  parties  on  paper  for  whose  benefit 
note  was  indorsed.  FuUon  ▼.  Maccracken, 
81  D.  620. 

Holder  of  note  must  give  notice  to  every 
one  to  whom  he  intends  to  resort;  he  need 
not  give  it  to  any  others.  UnUm  Bank  v.  Lea, 
41  D.  275;  Ufwm  Bank  v.  Hyde,  41  D.  290. 

Death  of  maker  of  note,  and  issuance  of 
letters  of  administration  to  indorsers  and 
others,  before  maturity,  does  not  dispense 
with  notice  to  indorsers  of  non-payment. 
Jumata  Bajik  v.  Hale,  16  D.  658. 

If  notice  of  dishonor  is  not  given,  it  is 
presumed  that  indorser  is  prejudiced  bv  such 
omission,  and  he  is  discharged  from  liability. 
Slocomb  V.  De  Lkardi,  99  D.  740. 

Notice  of  protest  must  be  given  to  indorser, 
although  he  has  made  a  general  assignment 
for  benefit  of  creditors.  J/otiss  t»  VinUm 
Nat,  Bank,  54  R.  813. 


Where  bill  is  drawn  by  one  partnership 
on  and  accepted  by  another,  and  the  two 
have  common  partner,  notice  o£  dishonor  of 
bill  is  not  necessary  to  charge  drawers. 
New  York  tie.  Ckk  r,  Sebrna  Samngs  Bank,  23 
R.  662. 

186.  Time  to  giTS  notice,  generally. 
—  In  all  cases  whatever,  holder  of  protested 
bill  must  give  reasonable  notice  to  mdoreer, 
either  by  first  post  or  convenient  opportu* 
nity.     Scarborough  ▼.  Harris,  1  D.  609. 

Indorser  of  negotiable  inKtrument^  who  is 
entitled  to  recourse  against  another,  ia  pre- 
sumed to  be  injured  by  delay  in  notice  of 
non-payment.  He  is  entitled  to  promps  no- 
tice. Field  V.  New  Orleans  eic  Co.,  99  D.  699. 
Notice  of  non-acceptance  is  suflScient,  if 
given  within  reasonable  time,  although  it 
be  after  commenoement  of  action  against 
drawer.    Stanton  v.  Blossom^  7  D.  198. 

Notice  to  indorser  is  not  invalid  because 
given  upon  legal  holiday,  though  indorser 
would  not  be  bound  to  act  upon  notice  until 
day  following.  DOUeux  ▼.  BuUard,  86  D. 
684. 

Notice  of  dishonor  of  note,  dated  on  day 
before  last  day  of  grace,  though  by  mistake, 
is  insufficient.  E&ng  ▼.  Sch^lkiU  Bank,  44 
D.  205. 

Suit  by  indorsee  against  indorser,  brought 
three  years  and  five  months  after  indorse- 
ment,  and  conveying  to  defendant  only  no- 
tice of  demand  upon  makers  which  he  has 
received,  is  not  notice  within  reasonable 
time.     Mudd  ▼.  Harper,  64  D.  644. 

Negotiable  note  payable  by  installments  is 
dishonored  when  first  installment  is  overdna 
and  unpaid.    Field  v.  Tibbetts,  99  D.  779. 

Indorser  of  promissory  note  not  designat- 
ing place  of  payment  is  discharged  by  failure 
to  give  seasonable  notice  of  non-payment, 
where  note  was  made  in  state  by  non-resi- 
dent, and  holder's  agents  knowing  maker's 
residence,  sent  it  there  for  collection,  but  it 
was  returned  not  protested,  and  arrived  tn 
Boston,  place  where  it  was  made,  two  days 
after  day  of  payment,  and  was  presented  to 
indorser,  who  declined  to  pay  it»  when  it 
was  again  sent  to  maker's  residence,  pre- 
sented to  him,  and  protested  for  non-pay* 
meut»  and  notice  then  given  to  indor^r. 
Bank  of  Orleans  v.  WhUtemore,  74  D.  60.5. 

187.  when  given  to  or  by  an 

agent.  —  Agent  of  holder  of  bill,  to  make 
demand,  is  entitled  to  one  day,  to  give  no- 
tice to  his  principal  of  default;  and  latter  is 
entitled  to  one  oay  after  he  receives  notice, 
to  give,  or  forward  notice  by  mail,  to  drawrer 
or  indorser.  Ellis  v.  Commercial  B.ink,  40 
D.  63. 

Agent  to  make  demand  on  promissory 
note  is  not  entitled  to  a  day  before  he  is 
bound  to  give  notice;  but  he  may  wait  until 
next  m«iL     Fisk  v.  Jaekman,  36  D.  769. 

188.  as  between  sueoessiTe  in* 

dorsers.  —  Indorser  is  entitled  to  oos  day 
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after  he  receives  notice  within  which  to 
transmit  same  to  his  prior  indorser.  Stephen- 
ton  V.  Diekwn,  62  D.  369;  Carter  ▼.  Bradley, 
36  D.  735. 

BrerY  IMtr^  to  foreign  bill  is  entitled  to 
one  fall  OKy  in  which  to  give  notice  to  party 
next  before  him.  Brown  ▼.  FerguBon,  24  D. 
707. 

Over-diligence  of  one  of  snoh  parties  can- 
not make  up  for  under-diligence  of  another. 
lb. 

Special  verdict  in  snoh  ease  ought  to  find 
eanses  which  would  ezcnse  delay  in  giving 
notice,  if  any  such  existed.     lb, 

'*  The  day  **  which  each  indorser  is  allowed 
within  whioh  to  give  his  notices  in  turn  will 
oommenee  with  that  on  which  he  himself 
receives  notice,  where  distance  \a  such  as  to 
require  interval  of  several  days  for  pur* 
poses  of  communication.  Wataon  v.  Temple^ 
lofi,  66  D.  194. 

Notice  of  protest  given  by  holder  to  in- 
dorser too  late  to  fix  his  liability  to  holder, 
will  not  inure  to  benefit  of  sniMequent  in- 
dorser, although  it  would  have  been  in  time 
if  given  1^  him.  Simpiom  v.  Tumey,  42  D. 
443 

Notice  ffiven  by  holder  directly  to  first  of 
■ereral  inaorsers  is  in  time  if  it  reaches  him 
ad  soon  as  it  would  have  done  if  given  cir- 
caitously  through  subsequent  mdorsers, 
allowing  each  an  entire  day  to  notify  his 
predecessor,  though  parties  live  in  same 
town.     EUinq  v.  SdmyUdU  Bank,  44  D.  205. 

189.  QiTing:  notice  on  last  day  of 
gpraca.  —  Foreign  bill  is  immediately  treated 
as  dishonored  if  demand  is  made  and  pay- 
ment  refused  on  last  day  of  grace,  and  no- 
tice may  on  same  day  be  given  drawer  and 
indorsers.  Staple$  v.  Fret,  etc  qf  FrankUn 
Bank,  35  D.  345. 

Notice  to  indorser  is  premature  if  given 
before  close  of  business  hours  on  last  day  of 
grace,  although  after  bank  hours,  when  no 
presentment  to  or  demand  upon  maker  has 
been  made,  and  note  is  not  payable  by  its 
terms  or  by  usage  at  bank,  nor  placed  in 
bulk  for  collection;  and  this  although  in- 
dorser knew  that  maker  had  absconded. 
Piare  v.  Caie,  59  D.  176. 

In  action  against  indorser  of  note  payable 
without  place  named,  notice  to  indorser  upon 
last  day  of  grace,  after  demand  upon  maker, 
is  not  premature.    Kkig  v.  Crowell,  14  R.  560. 

190.  Ezcuaee  for  delay.  —  Payee  of 
note  whose  a^nt,  residing  at  distance,  and 
having  note  m  his  possession,  died  within 
foar  days  of  time  of-  its  maturity,  leaving 
note  among  his  personal  effects,  so  that  it 
was  not  discovered  until  a  month  afterwards, 
may  charge  indorser,  if  agent's  executrix, 
upon  discovering  note,  forthwith  protested 
it  for  non-payment.  Duggaa  v.  King,  33  D. 
107. 

191.  Votice,  by  whom  to  be  given.  — 
Notice  of  non-payment  to  indorser  should  be 


^iven  by  holder,  or  by  some  person  author- 
ized by  him.  Indorser  should  be  informed 
that  he  is  looked  to  for  payment.  Brewer  v. 
WoGten,  7  D.  692. 

Where  agent  receives  bill  for  collection, 
he  must  send  notice  of  non  •acceptance  and 
non-payment  with  protests  to  remitter, 
whose  duty  it  is  to  give  immediate  netfoe  te 
drawer.     Tunno  v.  Lague,  1  D.  141. 

If  agent  himself  undertakes  to  give  notios 
to  drawer,  it  will  be  sufficient,  if  it  be  given 
as  soon  as,  under  circumstances  of  case,  it 
could  have  been  received  from  iiolder.    fb. 

In  action  by  holder  against  drawer  of  bill, 
for  non-acceptance  by  drawee,  notice  by 
drawee  is  insufficient,  unless  authorized  by 
holder.  Stanton  v.  Blossom,  7  D.  198.  But 
compare  Brailnford  v.  WiUiafM,  74  D.  559. 

Notice  of  non-payment  may  be  either 
verbal  or  in  writing,  end  may  be  given  by 
any  party  to  bill  or  note.  Otasgow  v.  PraUe, 
40  D.  142. 

Notice  of  dishonor  given  by  any  one  who 
is  party  to  bill,  or  who,  upon  its  return  to 
him,  and  after  paying  it,  would  be  entitled 
to  reimbursement,  inures  to  benefit  of  all 
antecedent  parties;  but  stranger  to  bill  can- 
not give  nofiee.  Brailtford  v.  Williams,  74 
D.  559. 

199.  And  to  whom.  —  1.  Generally .  — 
Notary  complies  strictly  with  commercial 
usage  in  giving  notice  exclusively  to  last 
indorser,  especially  if  he  is  ignorant  of  resi- 
dence of  outer  parties  to  bilL  Waison  v. 
Templeton,  66  D.  194. 

Notice  of  protest  of  bill  indorsed  by  bank 
may  be  addressed  to  its  cashier.  Coffhian  v. 
Bank  qf  Kentucky,  90  D.  371. 

2.  Where  indorser  is  dead.  —  If  indorser  be 
dead  at  maturity  of  note,  and  executors  or 
administrators,  known  to  holder,  have  been 
appointed,  notice  of  non-payment  must  be 
given  them,  as  fully  as  if  indorser  were  alive. 
But  where,  in  ignorance  of  indorser's  death, 
notice  is  sent,  sufficient  to  charge  him  were 
he  aUve,  such  notice  will  be  good  as  against 
his  executors  or  administrators.  Merchants 
Bards  v.  Birch,  8  D.  367;  Planters'  Bank  v. 
Wlute,  36  D.  305. 

Service  of  notice  of  protest  on  executor  of 
deceased  indorser,  after  heir  had  come  for- 
ward, been  admitted  as  heir,  given  security, 
and  taken  possession  of  the  property,  but 
before  executor  has  rendered  to  heir  any 
account,  or  received  from  him  sums  neces' 
sary  to  pay  debts,  is  good.  New  Orleans  etc 
A  B.  Co.  V.  Kerr,  41  D.  323. 

Notice  of  protest  served  upon  one  of 
several  executors  of  deceased  indorser  is 
sufficient  to  bind  estate.  Leuris  v.  BakeweU, 
54  D.  561. 

Where  indorser  dies  before  maturity  of 
note,  and  maker  becomes  his  executor,  no- 
tice of  protest  to  him  is  reqaisite  to  bind 
estate.  CaroUm  NaL  Bank  v.  Wallace^  36 
K  694. 
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Indorser  of  note  dying  before  its  maturity, 
notice  of  non-payment  was  given  to  ezeca- 
tor  named  in  his  will,  after  it  bad  bd6n 
offered  for  probate  and  letters  testamentary 
applied  for.  Before  letters  were  issued, 
such  ezeontor  renounced,  and  special  ad- 
ministrator was  appointed.  Held,  that  no- 
tioe  was  sufficient  to  charge  estate;  also, 
that  notice  to  executor  of  non-payment 
of  note  maturing  after  renunciation  and 
appointment  of  special  administrator,  was 
not  sufficient,  although  no  formal  notice  of 
renunciation  and  appointment  had  been 
given.     Ooodnofw  v.  Warren,  23  R.  289. 

3.  Wher€  tJtert  art  Joint  ifuior»ers.  —  No- 
tice of  dishonor  of  note  given  to  one  of  two 
joint  indorsers  will  not  bind  the  other. 
Sayrt  v.  Frick,  42  D.  249. 

And  since  he  will  be  discharged,  the  one 
notified  is  also  discharged,  for  where 
engagement  of  several  persons  is  as  joint 
debtors,  discharge  of  one  by  act  or  default 
of  creditor  discharges  all.  People's  Bank  v. 
Keech,  90  D.  118;   WiUis  v.  Oreen,  40  D.  351. 

193.  What  is  a  sufficient  notice.^  — 
Notice  of  dishonor  need  not  be  in  any  par- 
ticular form.  It  should  substantially  de- 
scribe note,  so  as  to  identify  it;  and  state 
presentment  for  payment,  refusal  to  pay, 
and  expressly  or  oy  implication,  that  per- 
son notified  is  looked  to  for  payment.  Spann 
V.  BattzeU,  46  D.  346;  Stephenson  ▼.  Primrose, 
33  D.  281;  QUberi  v.  Dennis,  38  D.  329; 
Pons  V.  Kelly,  2  D.  617;  Sumghtfm  v.  Svnn, 
60  D.  605. 

Notice  of  dishonor  necessarily  implies  that 
party  notified  is  looked  to  for  payment,  when 
it  is  directed  to  him,  and  informs  him  of 
presentment  for  payment^  and  that  note  re- 
mains unpaid.  Spann  v.  BaltzeU,  46  D.  346; 
Selden  v.  Washington,  79  D.  659. 

Notice  of  protest  need  not  state  in  terms 
that  note  was  presented  for  payment,  or  tiiat 
holder  looks  to  indorser  for  payment.  If 
these  facts  appear  by  implication,  it  will  be 
sufficient     Burgess  v.  Vreeland,  59  D.  408. 

Notice  to  indorser  of  note  payable  at  bank. 
Riven  on  day  of  maturity,  was  held  suf- 
ficient, although  it  stated  note  to  have  fallen 
due  three  days  before,  and  although  name 
of  promissor  was  mistaken  therein;  it  ap- 
pearing in  evidence  that  indorser  was  liable 
on  no  other  note  payable  at  bank.  Smith  v. 
Whiting,  7  D.  25. 

Notice  to  indorser  is  ii6t  insufficient*  al- 
though it  does  not  state  at  whose  request  it 
was  given,  nor  who  was  the  owner.  Shed  v. 
BreU,  11  D.  209. 

Misnomer  of  indorser  in  notice  intended 
to  charge  him  will  not  vitiate  same  if  he 
knew  that  notice  was  intended  for  him  and 
that  note  described  was  one  in  suit.  Carter 
T.  Bradley,  36  D.  736. 

Word  "protested"  has  definite  legal  sig- 


*  What  should  oonstltute  notice  of  dishonor, 
see  not«, »  E.  60^-601 


nification  which  must  be  recognized  by 
courts.    Sloughton  v.  Stoan,  60  D.  606. 

Notice  to  indorser  of  note,  dated  day  after 
demand,  and  stating  that  note  had  been 
"this  day  protested  for  non-payment*  de- 
mand for  payment  having  been  first  duly 
made  and  payment  refund,"  is  sufficient 
notice  of  demand  and  refusal  of  payment, 
and  is  not  calculated  tp  mislead  indorser  as 
to  time  when  demand  was  madei  Stephenson 
V.  Dickson,  62  D.  369. 

Notice  to  indorser  is  sufficient  where  de- 
mand has  been  made  at  bank  in  place  where 
note  was  executed,  because  maker  has  no 
residence  or  place  of  business  there,  and  his 
residence  is  not  known,  or  is  out  of  state,  if 
it  sets  forth  date  and  amount  of  note,  and 
then  says,  '*By  you  indorsed,  and  for  which 
you  are  liable,  has  been  this  day  protested 
for  non-payment  at  the  request  ra  "  plaintiff. 
Selden  v.   Washington,  79  D.  659. 

Notary's  name  may  be  printed  to  notice  of 
protest,  instead  of  being  signed  by  him  in 
his  own  handwriting.  All  that  is  required 
is  that  notarial  certificate  should  appear  to 
be  act  of  officer.  FuUon  v.  Maceraelxn,  81  D. 
620. 

Object  of  notice  of  protest  of  bill  is  to 
give  notice  to  parties  to  bill  of  its  dishonor, 
and  is  sufficient  if  signed  by  notary.  Cqfman 
V.  Bank  qf  Kentucky,  90  D.  371. 

Letter  addressed  by  the  holder  of  note  to 
indorser,  describing  note,  and  stating  tliat 
it  had  not  been  paid,  and  that  holder  looked 
to  him  for  payment*  is  valid  notice.  Cromer 
V.  PlaU,  26  R.  603. 

194.  What  is  izisufflcient.  —  Notice  is 
not  sufficient  to  charge  indorser,  when  it  is 
given  in  forenoon  of  day  on  which  note  be- 
comes due,  and  merely  states  that  note  is 
due  and  unpaid,  and  demands  payment  of 
indorser.     Oilhert  v.  Dennis,  38  D.  329. 

Notice  which  states  that  payment  was  de- 
manded on  date  named,  which  date  is  later 
than  any  day  on  which  valid  demand  could 
have  been  made,  is  invalid,  because,  if  true, 
it  shows  that  person  to  whom  it  is  given  has 
been  released  by  laches  of  holder.  Ransom 
V.  Mack,  38  D.  602. 

Notice  need  not  be  in  any  particular  form, 
but  must  inform  indorser  that  bill  has  been 
dishonored.  It  is  not  sufficient  if  it  merely 
call  on  him  to  pay,  without  showing  that 
maker  had  refused  payment.     lb. 

Notice  must  name  maker,  or  it  will  not 
suffice  to  charge  indorser.  Home  Ins.  Co.  v. 
Green,  75  D.  .361. 

195.  Seryice  of  notioe,  generally.*  — 
Notice  to  indorser  must  be  sent  to  place  of 
his  residence,  unless  he  is  shown  to  have  his 

Elace  of  business  elsewhere.  Notice  sent  to 
im  at  one  plaoe,  at  which  corporation  of 
which  he  was  president  had  its  dfice,  when 
he  resided  at  another,  is  not  sufficient,  in  ab- 

*  See  nolo  on  servios  ol  sodoe  of  diahoaor,  • 
D.C07-41IL 
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■ence  of  proof  that  former  was  his  place  of 
private  business.  C&mmereial  Bank  v.  Strong, 
e?  D.  714. 

If  holder  is  ignorant  of  place  where  in- 
dorser  resided  at  time  of  protest^  and  ooald 
not  ascertain  it  after  diligent  inqniry,  notice 
•ent  to  place  where  note  bears  date  will  be 
sufficient.     Ooodloer.  Oodlep,  61  D.  159. 

Kotice  of  dishonor  of  note  sent  to  indors- 
«r's  former  residence,  where  he  has  changed 
his  residence,  is  nevertheless  sufficient  if  he 
has  held  himself  oat  to  public  by  his  conduct 
as  still  residinff  at  former  place,  and  has 
thereby  led  holaer  to  believe  that  such  was 
the  fact.  LewUUm  FaUs  Bank  v.  Leonard, 
69  D.  49. 

Protest  stating  notice  forwarded  to  in- 
doraer  under  cover  to  third  person  is  suf- 
ficient^ under  Maryland  act  of  1837,  if  sup- 
plemented  by  proof  that  person  to  whom  it 
was  inclosed  served  it  in  due  time;  especially 
where  agent  for  collection  forwards  notice 
for  indorser  under  cover  to  his  principal. 
WhUeford  v.  Bwrdemyer,  39  D.  640. 

196.  Fenonal  service,  when  necee- 
Mury  and  sufficient.  —  Notice  of  dishonor 
of  note  or  bill  must  be  personally  served  on 
drawer  or  indorser,  or,  in  ease  of  his  absence, 
left  at  his  dwelling-house  or  place  of  busi- 
ness, if  he  resides  in  place  where  present- 
meat  or  demand  is  made.  If  he  resides  in 
different  place,  notice  may  be  sent  by  mail. 
Banwrn  v.  Made,  38  D.  602;  WUcox  v.  Mc- 
NttU,  32  D.  304;  Patrick  v.  Beazley,  38  D. 
456;  Manadue  v.  KUehen,  38  D.  237. 

Verbal  notice  to  indorser  residing  in  same 
town*  of  non-payment  of  note,  is  sufficient. 
Tkomc  Bank  v.  Stackpole,  66  D.  246. 

197.  lieaving  the  notice,  etc —  If  in- 
dorser of  note  made  and  dated  in  New  York 
have  house  there,  and  also  one  at  short  dis- 
tance in  country,  notice  of  non-payment  left 
at  bis  house  in  New  York  is  good.  Stewart 
V.  Eden,  2  D.  222. 

Whether  leaving  notice  of  non-payment  of 
note  on  day  it  became  due  at  shop  of  neigh- 
bor of  indorser,  latter  being  out  of  town  at 
time,  is  sufficient  to  charge  him,  it  appear- 
ing that  he  received  notice  on  following  day, 
held  doubtful,  but  not  necessary  to  be  de- 
termined.   Oranite  Bank  v.  Ayera,  28  D.  253. 

Notary  is  not  bound  to  know  place  of  resi- 
dence of  parties  on  whom  he  is  to  call,  and 
is  not  responsible  for  mistake  in  leaving  no- 
tice at  wrontf  residence,  when  mistake  grows 
out  of  misinlormation  with  respect  to  place 
of  residence.  BeUemire  v.  U.  S.  Bank,  33 
D.  46. 

Resident  indorser  is  entitled  to  personal 
notice;  if  he  is  absent,  however,  from  bis 
place  of  business  during  business  hoars,  no- 
tice left  there  will  bind  him;  but  before  this 
can  be  justified,  it  must  appear  that  indorser 
was  sought  at  his  place  of  business  during 
business  hours,  and  was  not  found.  Step/ten- 
mm  V.  Ptimnee^  38  D.  28L 


Notice  to  indorser  left  with  slave  fai  hli 
office  b  sufficient  to  bind  him.  Bank  4y 
U.  S.  V.  Merie,  38  D.  201. 

Certificate  of  service  of  notice  of  protest 
by  notary,  where  service  is  effected  by  leav- 
ing notice  at  residence  of  indorser  during  his 
aMcnoe,  need  not  state  whether  notice  was 
left  with  person  found  inside  of  dwelling,  or 
that  more  was  done  than  to  leave  notice  at 
such  residence.  Jlianadne  v.  Kitchen,  38  D. 
237. 

Service  of  notice  upon  indorser,  if  he  is 
absent  from  his  residence,  may  be  accom- 

Slished  either  by  depositing  notice  at  resi- 
enoe  or  by  leaving  it  with  some  person 
found  therein.     lb, 

198.  Notice  by  maU,  generally.  — 
Notice  of  dishonor  of  bill  need  not  be  sent 
by  mail,  nor  if  so  sent  need  it  be  inclosed  to 
address  of  party  to  be  charged,  if  received 
in  due  time.  WhiUford  v.  Btardcmyer,  39 
D.  640. 

Notice  of  dishonor  of  note,  sent  to  one  or 
two  payees  and  indorsers,  though  in  name 
of  and  for  both  of  them,  where  they  reside 
in  different  towns,  is  not  notice  to  one  to 
whom  no  notice  was  actually  sent.  Peoplt*a 
Bankv.  Keech,  90  D.  118. 

199.  when  indorser  resides  at 

place  of  protest.  —  General  rule  is,  that 
where  indorser  and  party  required  tp  give 
him  notice  reside  in  same  town  or  city,  no- 
tice must  be  given  to  him  personall  v,  or  at 
his  domicile  or  place  of  business,  and  notice 
by  mail  will  not  be  sufficient,  unless  proved 
to  have  actually  reached  him  in  due  time. 
Waltere  v.   Brown,   74  D.    566;   Patrick  v. 

BeazUy,  38  D.  456;  Sheldon  v.  Bcnfiam,  40  D. 
271.  Contra,  under  Minn.  Stat.  1856,  Kem 
V.  Fon  Phul,  82  D.  105. 

Especially  where  no  ignorance  of  place  of 
his  domicile  nor  attempt  to  find  it  has  been 
shown.     Miranda  v.  CUy  Bank,  26  D.  493. 

Usage  of  notaries  to  notify  resident  in- 
dorsers through  ^ost-office  cannot  deprive 
such  indorser  of  his  right  to  personal  notice. 
Wilcox  V.  McNuU,  32  D.  304.  Contra  where 
a  bank  had  such  usage,  see  Caivlina  NaL 
Bank  V.   Walfacfy  36  D.  694. 

Notice  to  indorser  by  mail  may  be  given, 
although  he   may  reside   in  same  place  at 
which  protest  was  made,  if,  after  due  dili- 
gence, his  actual  residence  could  not  be  dil 
covered.      Vigtre  v.  Carlon,  33  D.  575. 

Notice  may  be  sent  by  mail,  if  indorser, 
though  living  in  same  town  where  present- 
ment is  made,  resides  some  seven  miles 
from  bank  at  which  note  is  payable,  and 
there  is  a  post-office  at  which  he  usually  re- 
ceives his  letters  and  papers,  and  between 
which  and  place  of  preueutment  there  is 
regular  communication  by  maiL  Bannom  v. 
Mack,  38  D.  602. 

Notice  by  mail,  where  both  parties  live  in 
large  commercial  city,  is  sufficient,  if  parties 
live  within  limits  of  a  penny -post,  or  letter- 
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carrier,  whose  duty  is  to  carry  letters  from 
post-office  daily,  and  party  entitled  to  no- 
tice is  accustomed  to  receive  his  letters  from 
such  carrier,  and  notice  is  mailed  in  time 
for  party  to  receire  it  in  due  time.  WaUen 
r,  Broten,  74  D.  666;  Shoemaker  ▼.  i/e> 
ehanicB' Bank,  98  D.  815;  GWrtftT.  State  Bank, 
38  D.  143. 

Indorser  is  deemed  to  live  in  same  town  or 
place  with  holder  when  he  lives  in  same  im- 
mediate neighborhood,  whether  in  town  or 
country.  Hence  notice  sent  tiirou^h  post- 
office  was  held  insufficient  when  indorser 
lived  about  a  mile  and  a  half  from  city  of 
Jackson,  and  holder  lived  in  said  city,  in- 
dorser being  public  official,  havins  his  office 
in  said  city  and  receiving  his  mails  through 
post-office  thereof,  at  which  place  notice  to 
him  was  addressed.  Patrick  v.  BeoElejf,  38 
D.  456. 

Notice  of  protest  deposited  in  post-office 
at  Providence,  where  note  was  payable  and 
protested,  is  sufficient,  if  it  is  shown  that 
residence  of  person  to  be  notified  is  fifteen 
miles  from  there,  but  that  he  receives  his 
letters  at  Providence.  New  Orleans  etc  B. 
B.  Co.  V.  Kerr,  41  D.  323. 

Where  holder  and  indorser  of  draft  reside 
in  same  place,  personal  notice  of  dishonor  is 
excused  where  notary,  on  day  of  dishonor, 
called  at  indorser's  place  of  business,  during 
business  hours,  but  found  it  locked  and  no 
one  present  to  receive  notice,  and  deposited 
notice,  properly  addressed,  in  post-office  on 
same  day.  /oAn  v.  CUy  Nat,  Bank,  34  R. 
35. 

200.  What  Ib  a  sufficient  mailing.  — 
Notice  of  protest  need  not  be  sent  under 
cover  of  what  is  popularly  called  an  envelope. 
Kern  v.  Von  Phut,  82  D.  105. 

Notices  of  protest  for  two  indorsers  resid- 
ing in  same  place  were  mailed  under  cover 
to  one.  Receiver  caused  one  to  be  remailed 
to  other  indorser  at  that  place.  Held,  a  valid 
notification,  although  not  shown  to  have 
been  received.  Van  Brunt  v.  Vaughn,  29 
R.  468. 

Notice  of  protest  is  properlv  mailed  by 
handinff  it,  properly  inclosed,  addressed,  and 
stampeOf  to  letter-carrier  on  his  official 
round  to  deliver  and  collect  mail  matter. 
Pearce  v.  Langjit,  47  R.  737.   . 

Bill  drawn  in  Alabama  upon  drawee  in 
New  Orleans  was  protested  for  non-payment 
at  New  Orleans,  February  1,  1802.  Notary 
deposited  notices,  etc.,  in  confederate  post- 
office.  Held,  that  notices  were  not  depos- 
ited in  lawful  post-office.  Donegan  v.  Wood, 
20  R.  275. 

201.  Time  of  deposit  in  the  mail. 
—  Notice  to  indorser  of  note,  of  non-payment 
by  maker,  is  sufficient,  if  put  into  post-office 
early  enough  to  go  by  a  mail  of  day  after 
dishonor.      WkUweU  v.  Johnson,  9  D.  165. 

Notice  to  indorser  must  be  sent,  as  a  general 
rule,  as  early  as  first  mail  succeeding  day  of 


demand.    StephenMon  ▼.  Didbim,  02  D.  309; 
Bankqf  U.  S.  v.  iferfa^  38 D.  201. 

Unless  first  mail  closes  at  so  early  an  hour 
that  it  is  impracticable  to  forward  letter  by 
it.  When  mail  closes  at  two  or  tiirae  o'clock 
in  morning,  this  is  too  early  to  render  mail- 
ing notioe  praoticableu  Siephenmm  ▼.  Dick- 
eon,  62  D.  869;  Downe  r.  Pkmten'  Bank,  40 
D.  92. 

Notice  to  indorser  mailed  at  nine  o'clock 
day  after  protest  is  not  sufficient  to  charge 
him,  in  absence  of  proof  that  that  day  s 
mail  had  not  then  left.  Downe  v.  Piantere* 
Bank,  40  D.  92;  BeehoUh  v.  SmitK  38  D. 
290;  Bank  of  U.  8.  ▼.  Merle,  38  D.  201. 

Notice  of  protest  by  mail  should  be  mailed 
in  time  to  go  by  mail  of  day  after  dishonor 
that  closes  after  commencement  of  u^ual 
business  hours.  Burgees  v.  Vreeland,  59  IX 
408. 

Notioe  of  dishonor  mailed  within  conve- 
nient time  after  oommencemei^  of  busineM 
hours  on  day  succeediqg  that  of  dishonor  is 
sufficient  to  charge  indorser.  Chick  v.  PiUe- 
bury,  41  D.  394. 

Where  notary  protests  note  for  Don -pay- 
ment, and  transmits  notioe  thereof  by  next 
mail  to  holder  resident  in  another  town, 
notice  by  such  holder  to  indorser,  sent  by 
mail  nert  after  receipt  of  notioe  by  holder, 
will  be  sufficient.  Bamk  tj"  Blkabeth  v.  Aytrs, 
11  D.  535. 

On  July  10,  1866,  bank  received  notioe 
of  dishonor  of  note  which  it  had  discounted, 
and  on  11th,  after  doee  of  business  day,  no- 
tified its  immediate  indorser  by  drop-letter, 
which  he  did  not  receive  until  12th,  there 
being  no  system  of  carriers.  Held,  insuffi- 
cient to  charge  indorser.  Shelbume  Palls 
NaL  Bank  v.  Townsk^,  3  R.  445. 

Note  was  duly  protested,  at  Topeka, 
Auffust  5th,  and  bankers,  who  held  note  for 
colMction,  mailed  notice  thereof  on  that  day 
to  owners  at  Fort  Scott.  Latter,  on  receiv- 
ing notice  on  7th,  mailed  notioe  to  indorser 
at  Atchison,  who  received  it  on  10th,  9th 
being  Sunday.  Held,  valid  notification, 
although  there  was  daily  mail  between  To- 
peka  and  Atchison,  and  parties,  except  no- 
tary, knew  indorser's  residence,  and  altliough 
exact  hours  of  mailing  and  receiving  notices 
and  of  closing  of  mails  were  not  shown. 
Seaton  v.  ScoviO,  26  R.  779. 

Notice  was  posted  on  day  of  maturity, 
addressed  to  inaor<'er  at  his  former  residence, 
and  thence  forwarded  on  following  day  by 
same  mail  to  his  residence,  where  he  received 
it.  Held,  sufficient.  First  NaL  Bank  v. 
Wood,  31  R.  692. 

Second  indorser  of  negotiable  note,  resid- 
ing at  Warren,  Maine,  having  received  due 
notice  of  dishonor  bv  mail,  being  over  eighty 
years  old,  and  wishing  to  consult  connseU 
drove  on  same  day  to  neiffhboriuK  town  of 
Thomaston,  and  there  maued  to  defendants 
notioe  of  dishonoTp  addressed  to  them  at 
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drawer  at  place  where  bill  is  dated,  is  not 
sufficient  to  charge  him,  unless  that  was 
post-office  nearest  his  residence,  or  nnleat 
holder,  upon  diligent  inquiry,  was  unable  to 
ascertain  his  residenoe.  Foard  ▼.  JohnBon^  36 
D.  421. 

Defendant  should  show  there  was  nearer 
post-office  than  one  to  which  notice  was 
directed,  in  order  to  invalidate  notion. 
Urwm  Bank  ▼.  Leak,  41  D.  275. 


New  York,  their  residence,  by  mail  leaving 
at  1:40,  p.  M.,  which  passed  through  Warren 
at  2,  P.  M.  There  was  also  mail  leaving 
Thomaston  at  10:10,  A.  M.,  and  Warren  at 
9:30,  A.  M.  Htld^  timely  notice.  Smith  r. 
PoiUan,  41  R.  402. 

dOd.  The  proper  post-office  or  ad- 
droM.  —  1.  In  general.  —  Notice  to  drawer 
should  be  fully  and  particularly  directed  to 
him  at  his  place  of  residence.  BeckwUh  v. 
Smith,  38  D.  290. 

Name  of  place,  annexed  to  name  of  in- 
dorser  on  foreisn  bill,  is  deemed  part  of  in- 
dorsement,  and  notice  of  dishonor  may  be 
directed  to  indorser  at  suoh  place.  Carter 
▼.  Umon  Bank,  46  D.  89. 

Notice  sent  by  mail  should  be  directed  to 
drawer  or  indorser's  residence  or  place  of 
business,  if  either  is  known  to  holder,  or 
apon  diligent  inquiry  can  be  ascertained; 
and  if  neither^ia  Known  nor  can  be  found, 
law  dispenses  with  notice.  Walker  ▼.  Stet' 
•on,  84  1).  362. 

Fact  that  drawer  or  indorser  goes  to  dis- 
tant city  on  temporary  business,  which  oc- 
cupies him  there  for  three  weeks,  without 
any  explanation  as  to  mode  of  doing  busi- 
ness, or  of  his  relations  to  post-office  there, 
does  not  make  sucl^city  his  place  of  business 
within  commercial  rule  relative  to  directing 
notice  of  dishonor.     lb. 

Notice  of  dishonor  may  in  all'  cases  be  sent 
to  place  pointed  out  by  drawer  or  indorser, 
and  in  general  will  be  sufficient,  both  in 
reference  to  himself  and  parties  who  stand 
behind  him  on  the  paper.  lb.;  Peters  ▼. 
Hobbe,  91  D.  529;  Bealey.  Parrieh,  75  D.  414; 
Ranaom  v.  Maek,  38  D.  002. 

2.  Nearest  poat^fffiee,  —  Mailing  notice  of 
non-payment  of  note,  by  addressing  the  same 
to  post-office  nearest  to  residence  of  party  en- 
titled to  notice,  will  be  sufficient.  Bank  of 
Coiumbia  v.  Magruder^  14  D.  271. 

Except  in  remote  country  places;  in  such 
case  notification  by  special  messenger  should 
be  made.     Fish  v.  Jackman,  36  D.  769. 

Where  notary  has  made  inquiries  con- 
cerning residence  of  maker,  and  post-office 
where  he  receives  his  letters,  and  sends  no- 
tice to  such  office,  court  will  presume  that 
to  be  post-office  nearest  to  indorser,  in  ab- 
sence of  proof  to  contrary.  Bank  qf  Oolum- 
bia  V.  Magruder,  14  D.  271. 

Notice  to  indorser  is  insufficient  unless 
addressed  to  ^lace  of  his  actual  domicile; 
merely  depositmg  such  notice  in  post-office 
of  principal  town  of  parish,  addressed  to 
indorser,  whose  usual  residence  was  twenty 
miles  distant,  is  not  sufficient,  although  he 
was  accustomed  to  receive  his  mail  at  that 
place,  it  appearing  that  there  was  another 
post-office  only  five  miles  distant  from  his 
nsnal  place  of  residence.  Foreman  v.  WikoJT. 
35  D.  212. 

Notice  of  non-payment  of  bill  of  exchange 
deposited  in  post-office,  and  addressed  to 
I  A.  D.  B.— W 


3.  Post-office  habituaUy  used.  — Notice  of 

Srotest  is  duly  and  legally  ^ven  when  it  i* 
irected  to  post-office  where  indorser  habita* 
ally  receives  his  letters,  though  it  is  not  the 
one  nearest  his  residence.  Meadr.  Carnal, 
39  D.  562;  JReid  ▼.  Payne,  8  D.  311;  Bank  qf 
U.  8.  ▼.  Lane,  14  D.  695;  Bazelton  Coal  Co. 
v.  Ryerson,  40  D.  217. 

Notice  to  indorser  is  sufficient  if  sent  to 
post-office  at  which  he  receives  most  of  his 
papers,  and  perhaps  is  sufficient  if  sent  to 
either  of  two  offices  equally  distant  from  his 
residence.  N,  0.  C.  dt  B,  Co.  t,  Brigga,  43 
D.  224. 

Notice  by  mail  is  insufficient  if  addressed 
to  post-office  not  nearest  drawer's  residence, 
unless  it  is  proved  that  he  is  in  habit  of  re- 
ceiving his  letters  there.  N,  0.  Savings 
Bank  v.  Harper,  43  D.  226. 

Notice  to  indorser,  addressed  to  him  at 
city  generally,  where  he  was  accustomed  to 
pass  part  of  his  time,  receiving  letters  and 
messages  at  particular  place  therein,  will 
support  verdict  for  holder,  although  indorser 
resided  nine  miles  from  city,  and  though  there 
was  no  proof  that  city  post-office  was  nearest 
one  to  nis  place  of  residence.  Oist  v.  Ly» 
brand,  17  D.  696. 

An  indorser  living  outside  place  of  dishonor, 
but  nearer  to  post-office  in  such  {)1ace  than 
any  other,  and  obtaining  his  mail  matter 
there,  yet  having  no  regular  or  usual  place 
of  business  therem,  cannot  be  held  by  notice 
of  dishonor  deposited  in  such  post-office. 
Forbes  v.  Omaha  Nat.  Bank,  36  R.  480. 

4.  Illustrations. — Notice  directed  to  indorser 
at  his  place  of  residence,  **  Walnut  Bottom, 
near  Carlisle,"  county  town,  Walnut  Bottom 
being  well-known  place  in  county,  is  suffi- 
cient, although,  unKuown  to  holder,  there  is 
a  post-office  much  nearer  indorser *s  residence 
than  Carlisle,  at  which  he  usually  gets  his 
letters,  and  although  there  are  other  persons 
in  coun^  of  same  name,  but  not  residing  so 
near  to  Walnut  Bottom.  Weakly  v.  Bell,  36 
D.  116. 

Notice  addressed  to  "legal  representatives 
of  Thomas  Hardeman,  deceased, "  and  mailed 
to  residence  of  deceased  indorser,  is  sufficient 
protest  to  charge  his  executor  or  adminis- 
trator without  proof  of  its  reception  by  them. 
Pillow  V.  Hardeman,  39  D.  195. 

Notice  addressed  to  United  States  senator 
at  Washington,  who  is  indorser,  Congress 
being  at  time  in  session,  if  mailed  in  due 
season,  ib  good,  although  such  indorser  has 
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•^ent  for  transaction  of  buainera  at  place  of 
his  re^lar  domicile  in  state  other  than  that 
in  which  note  is  payable,  the  fact  that  he  has 
such  agent  being  unknown  to  holder.  Chou- 
teau y.  WeUier,  39  D.  705. 

Notary,  having  no  precise  knowledge  of 
indorser  s  residence,  but  being  informed  that 
she  resided  at  A.,  mailed  notice  of  protest  to 
her  at  that  place  in  care  of  maker.  She 
resided  midway  between  A.  and  G.,  but  had 
got  her  letters  at  O.  There  was  no  post- 
office  at  A.,  but  it  was  duty  of  postal  agents 
in  such  cases  to  deliver  letters  at  nearest 
post-office,  which  was  G.  Held,  that  notice 
was  regular,  although  it  never  reached  in- 
dorser, and  although  she  had  changed  her 
residence  before  mailing.  Central  Nat,  Bank 
▼.  AdamB,  32  R.  495. 

208.  Holder  not  responsible  for  de- 
lay 'ot  mails,  or  non-delivery.  —  Notice 
of  dishonor  of  oommenrial  Pftp^r  properly 
directed,  and  put  into  post-omoe  seasonably, 
is  in  itself  aue  diligence  or  oonstruotive 
notice  to  party  addressed,  althou|[h  it  never 
reaches  him,  where  parties  reside  m  different 
places.  Walker  ▼.  Stetwn,  84  D.  362;  Shed 
▼.  Brett,  11  D.  209. 

Notice  deposited  in  proper  post-office, 
within  proper  time,  and  witr  proper  direc- 
tion, is  per  te  notice  to  party  to  commercial 
instrument,  whether  it  ever  be  received  or 
not.  Notice  must  go  at  risk  of  indorser. 
Postmaster  in  such  case  becomes  in  effect 
agent  of  party  to  whom  notice  is  sent.  Wal' 
ywrth  V.  Seaver,  73  D.  332;  EUie  ▼.  Cam- 
fneretal  Bank,  40  P.  63;  Windham  Bank  v. 
Norton,  66  D.  397. 

Notice  deposited  in  proper  post-office, 
within  proper  time,  and  with  proper  direc- 
tion, is  only  prima /ade  evidence  of  notice  to 
one  to  whom  notice  is  sent  at  oommon  law; 
and  it  may  be  shown  that  no  notice  was 
ever  aetnaliy  received.  This  is  question  for 
junr.  Notice  must  go  at  risk  of  the  sender; 
and  postmaster,  in  effect,  is  his  agent  for 
safe  cielivery  of  notice.  WaUoorih  v.  Seaver, 
73  D.  332. 

204.  Rule  requiring  due  dilieenoe  on 
part  of  holder.  —  Due  diligence  oy  holder 
to  obtain  payment  from  maker  is  condition 
precedent*  on  which  liability  of  indorser  de- 
pends, and  must  be  proved  to  enable  party 
to  recover.     WtUtaker  v.  Morrieon,  44  D.  627. 

In  giving  notice  of  dishonor,  law  but 
requires  due  diligence  in  communication. 
HaulUm  Coal  Co,  v.  Bvermm,  40  D.  217. 

Holder  of  bill  is  not  bound  to  make  public 
proclamation,  or  to  advertise  for  information 
concerning  residence,  of  one  whose  domicile 
is  without  state.  Wataon  v.  Templeton^  66 
J).  194. 

Holder  is  not  bound  to  know  place  of 
residence  of  indorser  of  note  for  purpose  of 
giving  him  notice  in  order  to  charge  him. 
Niekol  V.  Bate,  27  D.  505. 

Where  holder  nses  due  diligenoe  to  ascer- 


tain indorser's  place  of  residence,  and  from 
information  thus  obtained  sends  notice  to 
wrong  post-office,  it  is  nevertheless  snfficienl 

Reles  of  diligenoe  in  demanding  payment 
(H  zr^ntiable  instruments,  indorMd  before 
due,  do  net  apply  to  those  indorsed  after 
due.  These  inles  are  designed  for  security 
of  parties  secondsrily  liable,  and  when  de- 
mand or  notice  is  not  necessary  for  their 
protection,  it  is  dispensed  with.  Chadwick  t. 
J^fa^  44  D.  260. 

Where  note  is  passed  te  one  as  ''holder 
for  collection,**  due  diligenee  in  matter  of 
presentment  and  notice,  to  diarge  parties 
on  paper,  is  to  be  exercised  by  bias,  end  not 
by  owner  of  paper;  but  rule  is  otiierwise 
where  person  acting  in  collection  of  note  is 
mere  servant  of  owner.  Barilett  r.  itkellf 
83  D.  146. 

Collecting  agents  are  recognised  in  law  as 
"  holders  for  collection,"  and  are  holders  of 
note  for  all  purposes  of  demand  and  notice, 
and  exercise  of  due  diligence  after  dishonor; 
and  law  imposes  on  them  duty  of  doing  all 
that  owner  would  be  required  to  do  for  pro- 
tection of  his  rights,  and  makes  them  liable 
over  to  owner  for  default  in  that  duty.  /6i 
Duty  to  give  notice  df  dishonor  of  note^ 
and  in  pursuance  thereof  to  use  due  dili- 
gence to  discover  residence  of  indorser,  arise 
subsequently  to  dishonor  of  the  note^  and 
therefore  devolve  upon  holder  for  collectioa: 
and  such  being  case,  it  is  not  an  element  of 
due  diligence  that  owner  should,  previously 
to  dishonor  of  note,  have  oommunicated  his 
knowledge  of  indorser's  residence  to  holder 
for  oollection.    /ft. 

If  any  precaution  against  mistake  in  send- 
inff  notice  of  dishonor  to  proper  residence  of 
indorser  of  note  is  to  be  exercised  before  dis- 
honor, it  should  be  by  indorser  himself,  by 
appending  to  his  indorsement  place  of  hie 
residence,  and  if  he  neglects  this,  he  may 
rightfully  be  presumed  to  be  willing  to  leave 
matter  of  notice  to  eontingencias  of  dne 
diligence.    lb. 

Holder  of  note  mnst  exerdse  dne  d]l]{|enee» 
depending  upon  dreumstanoes  of  partienlsr 
case,  in  makmg  demand  of  payment  at  time 
and  place  of  payment,  and  m  giving  notioe 
to  indorser  of  non-payment*  in  order  to  fix 
unqualified  liability  upon  him.  Petere  ▼. 
HMe,  91  D.  629. 

He  must  not  allow  himself  to  remain  in 
state  of  passive  and  contented  ignorance. 
He  must  not  depend  upon  industry  and  vigi- 
lance id  his  agent*  the  notary.  Law  will  not 
sanction  such  laches.  While  notary  may  be 
ignorant  as  to  indorser *s  residence^  holder 
must  inform  himself  of  it»  if  he  can  do  so  by 
due  diligence;  and  where  indorser's  residence 
is  known  by  holder  to  be  in  another  eoonty. 
though  notary  is  ignorant  of  it,  holder  must 
send  notice  to  indorser's  nearest  post-effictw 
Tate  ▼.  SuUimm,  96  D.  697. 
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Holder  most  be  diligent  is  giving  notice  to 
indoner.  If  Utter  luu  no  "place  of  bnsi- 
neas,"  bat  is  engaged  in  court  "  nearly  all 
tiio  time"  as  jndse  thereof,  diligence  re- 
quires that  he  should  have  notice  m  person 
or  at  his  residence.  Oaruthen  ▼•  Harbei% 
M  D.  421. 

Consideration  of  bill  is  not  material  to 
qnestion  whether  there  was  due  diligence  in 
presenting  it»  if  it  appears  prhna/ade  to  have 
been  drawn  for  lawful  consideration.  Apmqr 
▼.  Been,  17  D.  538. 

905.  What  is  ludng  due  diligence. — 
1.  OeneraUjf,  —  Question  of  due  diligence  as 
to  presentment  depends  upon  facts  of  each 
partienlar  ease.  /&.;  JoncB  v.  RoUnaon^  64 
D.  2212. 

Holder  making  diligent  inquiry  for  in- 
dorser,  and  acting  upon  best  information  he 
is  able  to  nroenre  in  giving  notice  of  non- 
payment, has  used  reasonable  diligence, 
though  notice  was  in  fact  misdirected  and 
never  received.  Bank  qf  UUea  v.  Bender^  34 
D.  281. 

Inquiry  as  to  accommodation  indorser's 
residence,  made  of  drawer,  for  whose  acoom- 
nuMlation  bill  was  indorsed  and  discounted, 
and  sending  notioe  of  non-payment  hj  mail 
to  place  designated  by  him,  are  sufBcient  to 
ehiu-ge  indorser,  thoush  he  resides  and  ro- 
oeives  his  mail  et  another  places    lb. 

In  remote  oonntry  places,  if  messenger  ia 
sent  off  morning  after  receiving  notice  from 
holder's  agent  that  payment  had  been  re- 
fused, it  will  be  a  case  of  due  diligence.  IH$h 
▼.  Jaekman^  36  D.  769. 

Due  diligenee  to  ascertain  indorser's  resi- 
dence is  UMd  if  inquiries  are  made  by  notary 
in  place  where  note  was  payable.  Ooodloe  v. 
Oodle^,  61  D.  169. 

Notioe  of  dishonor  is  sufficient  to  charge 
indorser,  if  sent  addressed  to  him  at  place 
which  collecting  agent  and  notary  (at  place 
where  note  was  payable),  after  exercise  of 
doe  diligence,  are  led  to  believe,  though  er- 
roneously, is  indorser's  residence;  and  this, 
though  owner  of  the  paper,  residing  at  an- 
other place  than  that  at  which  note  was  pay- 
able, knew  indorser's  residence,  but  failed  to 
communicate  it  to  such  agent.  BartleU  v. 
Itbeil,  83  D.  146. 

Where,  short  time  previous  to  maturity  of 
note,  indorser  dies,  proper  notioe  of  protest 
sent  to  such  indorser's  address,  holder  and 
notary  being  ignorant  of  his  death,  and  ac- 
tually reaching  administrator  and  one  of 
heirs,  will  be  sufficient  to  bind  estate.  Mcu- 
fxro  r.  Pfdfwdmu,  2  R.  727. 

2.  lUuttroiiom,  —  Defendant,  member  of 
firm  doing  business  in  New  Orleans,  indorsed 
firm  name  on  certain  notes.  Defendant  re- 
sided in  New  York,  and  while  there,  war 
broke  out.  Other  members  of  firm  continued 
business  in  New  Orleans,  and  notes,  on  be- 
eoming  due,  were  presented  at  firm's  place  of 
bwsinesi^  where  tney  were  made  payable, 


and  protested  for  non-payment.  Notices 
of  protest  were  served  at  same  place,  part 
of  notices  being  served  personally  on  B.» 
whom  defendant  had  constituted  his  agent 
before  war.  Held,  that  defendant  was  not 
disoharsed  from  liability  as  indorser.  No- 
tices of  protest  were  properly  served,  al- 
though by  virtue  of  existence  of  war  partner- 
ship was  dissolved,     ffubbard  ▼.  McUthewa^ 

13  k  668. 

Defendant,  an  indorser  on  note,  had  lived 
in  town  of  Baldwin,  but  at  time  note  became 
due,  lived  in  adjoining  town  of  Denmark. 
Notary  who  presented  and  protested  note 
was  told  by  those  most  likelv  to  know  that 
defendant  still  resided  in  Baldwin,  and  sent 
notice  of  dishonor  by  mail  addressed  to  him 
at  *'  Baldwin."  There  was  no  post-office  ci 
that  name,  but  there  were  three  post- 
offices  in  town,  respectively  named  North, 
East,  and  West  Baldwin,  and  acceptance  of 
notice  of  dishonor  of  previous  note  sent  to 
defendant  at  Baldwin  had  been  admitted  by 
him.  Heidf  that  plaintiff  exercised  reason- 
able diligence  to  give  notice  to  defendant, 
and  notice  given  was  sufficient.  8aeo  Nai, 
Bank  ▼.  Sanborn,  18  R.  224. 

Plaintiff  holdins  note  payable  in  distant 
city,  mailed  it  to  oank  there  for  collection, 
in  ample  season  before  maturity.  On  its 
arrivid  at  post-office  there,  bank  having 
made  assignment^  postmaster  returned  it  to 

Slaintiff's  address  printed  on  envelope,  in- 
orsing  it,  *'Bank  failed."  On  day  of  re* 
ceivin|[  it  plaintiflf  remailed  it  to  another 
agent  m  same  citv,  who»  on  day  he  received 
iC  presented  and  protested  it,  but  several 
days  after  maturity.  Held,  that  holder  had 
used  due  diligence,  and  was  entitled  to  re- 
cover.    Pier  V.  Beinriehahoffen,  29  R.  601. 

Where  indorser  of  note  at  time  of  indors- 
ing lived  in  Baltimore,  and  continued  there 
some  time  afterward,  but  at  time  of  dis- 
honor of  note  had  removed  from  city,  but 
retained  his  sign  at  his  old  place  of  business 
and  his  name  In  city  directory,  —  heid,  that 
notary  being  ignorant  of  his  removal,  be  was 
properly  treated,  in  protest  of  note,  as  still 
resident  of  that  city.  Beier  v.  StrausB,  39  R. 
390. 

206.  Wliat  is  not.  —  Where  more  than 
four  months  elapsed  alter  bill  was  dishonored 
in  London,  before  notice  was  given  to  drawer 
and  indorser  in  Charleston,  — held,  that  jury 
could  presume,  unless  contrary  appeared, 
that  holder  had  not  used  due  diligence  in 
giving  notice  required  by  circumstances  of 
case.     Flendna  v.  McCbtre,  2  D.  671. 

Where  bUf  drawn  in  this  country  on 
Europe  has  been  dishonored,  notice  must  be 
sent  oy  first  vessel  bound  to  any  part  of 
United  States,  and  it  is  not  sufficient  to  send 
it  by  first  ship  for  port  where  drawer  and 
indorser  reside.     lb. 

Notice  directed  to  drawer  at  place  where 
bill  is  dated  and  sent  thither  by  mail,  when 
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in  fact  he  does  not  reside  there,  without 
making  an^  inquiry  as  to  hia  place  of  resi- 
dence, 18  insufficient.  Lowers  ▼.  8eoU,  35 
D.  627. 

Where  maker  «f  note  resided  in  city  of 
Baltimore,  inquiry  for  him  by  notary  at 
post-office,  exchange,  and  oourt-house  was 
held  not  alone  sufficient.  Eflforts  should 
haTe  been  made  to  learn  if  he  had  residence 
in  city;  city  directory  should  have  been  ex- 
amined, and  demand  should  hare  beeu  made 
upon  him,  or  left  at  his  place  of  abode.  Taie 
V.  SuIUwrn,  96  D.  697. 

207.  SeaaozLablenew  of  demand  and 
notice,  whether  for  the  court  or  Jury  to 
determine.  —  What  is  reasonable  demand 
and  notice  is  purely  a  question  of  law,  where 
facts  are  found  or  undisputed.  Nash  v.  Har- 
rkigiton,  16  D.  672;  Hadduck  r,  Murray,  8  D. 
48;  Aymaar^v,  Been,  17  D.  638;  Bankqfdtka 
▼.  Bender,  34  D.  281;  Banaom  ▼.  Mati,  38  D. 
602;  PreeeoU  Bank  ▼.  Caverly,  66  D.  473; 
WaOoer  ▼.  SUtwn,  84  D.  362. 

What  is  reasonable  time  in  which  to  de- 
mand payment*  so  as  to  charge  indorser,  in 
cases  where  reasonable  time  is  allowed,  is 
determined  by  court  upon  circumstances  of 
each  oase.  Ooodunn  ▼.  Davenport,  74  D.  478; 
Janes  ▼.  Bobinson,  54  D.  212. 

Reasonable  notice  is  compound  of  law 
and  fact,  but  when  facts  are  clearly  ascer- 
tained, becomes  question  of  law,  to  be  de- 
cided by  oonrt  WhUaiBer  ▼.  Morrison,  44 
D.  627. 

What  is  reasonable  diligence  in  m^lring 
demand  of  drawee,  and  giving  notice  to  in- 
dorser, of  note  past  due,  is  question  which 
should  be  left  to  jury.  Qrajf  r.  Bell,  44  D. 
277;  Niekol  v.  Baie,  27  D.  605;  Duggan  v. 
Smg,  88  D.  107;  Ooodbe  r.  Godleu,  51  D. 
159. 

Question  of  diligence  in  serving  notice  of 
protest  is  properly  submitted  to  jury,  under 
appropriate  charges  on  law,  where  it  depends 
upon  testimony  of  witnesses  (riven  before 
jury.    Oodley  v.  Ooodloe,  46  D.  287. 

Question  of  diligence  in  serving  notice  of 
protest  is  one  of  law,  where  facts  are  found 
by  special  verdict,  or  agreed  on  by  parties, 
or  rest  on  proof  which  court '  may  decide 
upon,     lb. 

Reasonableness  of  notioe  of  dishonor  of  in- 
land bill  is  question  of  law,  where  facts  are 
ascertained  by  special  verdict  or  agreed  case, 
and  instruction  submitting  it  to  jury  as  mixed 
question  of  law  and  fact  is  proper.  Straw- 
bridge  V.  Bobmson,  50  D.  420. 

Presentment  is  ordinarily  mixed  question 
of  law  and  fact,  to  be  decided  by  jury  under 
proper  instructions  from  court.  Especially 
IS  this  so  where  facts  are  doubtfuL  PreseoU 
Bank  v.  Caverly,  66  D.  473. 

What  is  reasonable  time  is  questidn  of  law, 

except  in  very  particular  cases,  when  it  is 

^ixed  question  of  law  and  fact.    Mudd  v. 

'rper^  54  D.  644 


2.  WTuU  trin  Excuse  Demand  and  Naties, 


208.  In  g^neraL* — Omission  to 
notice  of  non-payment  of  note  upon  indonsr 
is  excused  by  holder's  inability  to  ascertain 
indorser's  address;  but  only  while  his  igno- 
rance of  address  continues.  Beale  ▼.  Par» 
risk,  75  D.  414;  McLanahan  r,  Bramdon,  14 
D.  188;  Qodley  v.  QoodUie,  45  D.  287. 

Prevalence  of  malignant  fever  in  city  of 
New  York  was  held  sufficient  excuse  for  not 
giving  notice  until  November,  of  protest  of 
non-payment  made  in  September.  Tunsio  v. 
Lamie,  1  D.  141. 

It  will  not  excuse  want  of  notice  that  in- 
dorser was  not  injured  thereby.  HiU  v. 
MarHn,  13  D.  372. 

Where  consideration  of  note  fails  in  part 
by  fraud  of  payee,  who  indorses  it  to  third 
person  for  value,  he  is  not  entitled  to  de- 
mand and  notice  to  vender  him  liable  to  ex- 
tent to  which  consideration  fails.  Gee  ▼• 
WiWamson,  27  D.  628. 

Demand  on  note  payable  at  particular 
bank  is  unnecessary  to  charge  indorser  who 
has  waived  notioe  of  non-payment,  nor  is  it 
necessary  to  show  by  positive  proof  that 
cashier  was  at  bank  during  all  busmess  hours 
of  day  of  payment,  presumption  being  that 
he  was.  BHttam  v.  DoyUsUnim  Bank,  39  IX 
110. 

Notice  of  dishonor  of  note  need  not  be 
given  to  indorser,  when  members  of  firm 
makinff  indorsement  are  also  members  of 
firm  who  made  note.  West  Branch  Bank  v. 
Fulmer,  45  D.  651. 

Want  of  presentment  of  bill  is  excused  by 
any  inevitable  or  unavoidable  accident  not 
attributable  to  fault  of  holder,  provided  pre- 
sentment is  made  by  him  as  soon  afterward 
as  he  is  able.  Windham  Bank  v.  Norton,  56 
56  D.  397. 

Delay  of  mail  is  good  excuse  for  not  imme- 
diately presenting  bill  fpr  acceptance,  and 
its  immediate  presentation  after  arrival  is 
sufficient  to  charge  indorser.  WaUi  v.  Blateh- 
ley,  70  D.  469. 

Demand  and  notioe  are  not  necessary,  if^ 
as  between  maker  of  note  and  indorser,  duty 
to  pay  is  upon  latter.  Moses  ▼.  Sla,  82  D. 
175. 

Duty  of  holder  of  note  to  make  present- 
ment with  all  due  diligence  immediately 
arises  when  causes  which  excuse  present- 
ment, demand,  and  notice  cease  to  exist; 
and  if  he  fails  to  do  so^  and  on  non-payment 
to  give  notice,  indorser  is  discharged.  Peters 
V.  Hobbs,  91  D.  529. 

When  same  causes  which  prevent  holder 
of  note  from  presenting  it  for  payment  also 
exist  to  prevent  his  giving  notice  of  non- 
payment to  indorser,  he  is  excused  for  fail- 
ure to  do  either.     lb. 

Married  woman  ^i^cuted    mortgage    on 


*See  nole  oollattng 
P.99L 


nsoB  tbii  saUeelLl 
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ber  separate  lands,  acknowledging  herself 
indebted  to  defendant,  and  aecompanyiog 
mortgage  by  notes  made  by  herself  to  her 
own  order,  and  by  her  indorsed  in  blank, 
with  authorization  of  her  husband.  Mort- 
gage and  notes  were  in  fact  without  consid- 
eration. Defendant  also  indorsed  notes, 
and  same  were  transferred  to  innocent  holder 
by  maker's  husband  to  secure  his  own  debt. 
At  maturity,  no  steps  were  taken  to  fix 
defendant's  liability  as  indorser.  Under 
Louisiana  law,  notoi  not  being  enforceable 
in  hands  of  indorser  or  her  innocent  trans- 
ferees as  against  maker,  —  held,  that  in- 
dorser was  liable  thereon  without  such 
steps.     Butler  v.  Sloeomb,  39  R.  266. 

209.  Doath  of  maker.  —  Where  maker 
of  negotiable  note  is  dead  at  time  of  its  in- 
dorsement, no  demand  is  necessary  to  bind 
indorser.     Davi$  v.  Fratidsco,  49  D.  98. 

Payment  of  note  must  be  demanded  of 
maker  at  maturity,  and  notice  of  dishonor 
must  be  immediately  ^ven  to  indorser,  and 
such  notice  is  not  dispensed  with  where, 
during  currency  of  note,  maker  dies,  and 
indorser  becomes  his  administrator  or  execu- 
tor.    Oroth  V.  Oyger,  72  D.  740. 

210.  Semo'W  or  absconding  of 
maker.  —  Demand  of  payment  is  excused 
if  impracticable  after  ezerdse  of  due  dili- 
gence, as  where  maker  has  absconded  or  is 
temporarily  absent,  having  no  domicile  in 
state,  or  has  no  known  residence  or  place 
where  presentment  can  be  made,  tn  such 
cases,  notice  must,  however,  be  given  the 
indorser.  Tixylor  v.  Snyder^  45  D.  467;  PtU' 
nam  v.  SulUvan,  3  D.  206. 

As  where  drawer  has  removed  into  dis- 
tant country,  or  cannot  be  found.  Oalpm  v. 
Hca^  15  D.  640. 

Or  where  maker  has  removed  from  stete 
before  maturity  of  note,  leaving  no  one  to 
represent  him.  Whiiely  v.  AUai,  41  R.  99; 
Gist  V.  Lybrand^  17  D.  695. 

Otherwise  where  maker  has  merely  changed 
his  residence.     Lehman  v.  JonUt  37  D.  466. 

Presentment  of  note  to  maker  or  demand 
at  proper  place  is  not  excused,  so  as  to 
charge  indorser,  by  fact  that  maker  has 
absconded,  leaving  no  visible  property  sub- 
ject to  attachment,  although  indorser  knew 
of  such  aljsconding.    Pierce  v.  Cote,  69  D.  176. 

211.  Inaolvency  of  maker. — Ordi- 
narily, if  maker  of  note  has  become  insol- 
vent,  has  absconded,   or  refused   to  make 

Saymeut,  this  will  be  sufficient  to  charge  in- 
orser  upon  due  notice  of  fact.     SulUvan  v. 
Mitchell,  6  D.  546. 

Maker's  insolvency,  although  known  to 
indorser,  does  not  excuse  holder  of  note 
from  demand  and  notice.  Sandjbrd  v.  Dilla- 
ifloy,  6  D.  99;  Crosaen  v.  IfutcJtinaont  6  D.  85; 
Barton  v.  Baker,  7  D.  620;  Farnum  v.  Fowle, 
7  D.  35;  Clair  v.  Bare,  12  D.  391;  Naah  v. 
Harrington,  16  D.  672;  Page  v.  Loud.  18  D. 
650. 


If  the  indorser  has  received  from  maker  a 
general  assignment  of  his  estate  and  effects, 
notice  is  not  then  necessary.  Bartom  v. 
Baker,  7  D.  620. 

Insolvencv  and  death  of  maker  of  note 
before  it  fiuls  due,  there  being  no  estete  or 
heirs  or  administration,  will  render  indorser 
liable,  and  insolvency  may  be  proved  by 
parol.     daMr  v.  Barr,  12  D.  391. 

218.  of  drawer.  —  Bankruptoy  of 

drawer  of  bill  renders  it  unnecessary  to  give 
notice  to  indorser  of  ite  non-acceptance. 
Fleming  v.  MeCUire,  2  D.  671. 

Reputed  insolvency  of  drawer  will  not 
necessarily  excuse  demand  and  notice.  In* 
solvency  which  may  excuse  want  of  notice, 
or  which  may  be  equivalent  to  notice,  must 
be  such  absolute  and  notorious  insolvencv 
as  leaves  no  doubt  of  fact.  KiddeU  v.  Ford, 
6  D.  669. 

218.  of  drawee.  —  Insolvency  of 

acceptor  does  not  excuse  omission  of  pre- 
sentment, demand,  and  notice  of  non-pay- 
ment. Hawley  v.  Jette,  46  R.  129;  Hunt  v. 
Wadleigh,  46  D.  108;  Oreor  v.  McDonald,  62 
D.  703. 

Knowledge  of  insolvency  of  drawee  of 
bill,  or  of  »ct  that  bill  will  be  dishonored, 
does  not  excuse  notice  of  protest  for  non- 
payment.    Brown  v.  Fergumm,  24  D.  707. 

214.  Conduct  of  indorser  or  drawee. 
— Such  conduct  on  part  of  indorser  toward 
holder  as  is  calculated  to  put  person  of  rea- 
sonable prudence  o£f  his  guard,  or  to  induce 
him  to  omit  demand,  protest,  or  notice  of 
dishonor,  will  dispense  with  necessity  of 
teking  these  steps.*  Boyd  v.  Bank  qf  Toledo, 
30  R.  624. 

Where  indorser  of  note  before  matnritnr 
informedf  holder  that  maker  had  absconded, 
and  that,  being  secured  for  his  responsibility, 
he  would  give  new  note,  and  reouested  time 
to  pay,  and  during  time  extended  note  be- 
came due,  — hM,  that  holder  was  not  bound 
to  make  demand  on  maker,  or  give  notice  to 
indorser.     Leffingwell  v.  WhUe,  1  D.  97. 

Indorsers  of  note  are  estopped  from  deny- 
ing their  liability  thereon,  where,  after  it 
has  been  protested  for  non-payment  and 
their  liability  fixed  by  notice,  they  sell  same, 
with  evidence  of  such  liability  attached,  al- 
though after  such  sale  there  had  been  no 
demand  of  payment  of  maker  and  notice  of 
non-pa3*ment  ffiven  to  indorsers.  8L  John 
V.  Roberts,  88  D.  287. 

Defendante  drew  bill  against  cargo,  and 
indorsed  and  delivered  it  to  plain  tiffs  and 
also  bill  of  lading  of  cargo,  as  collateral  se- 
curity for  acceptance  and  payment  of  bill, 
authorizing  them,  in  case  they  thought  it 
necessary,  to  sell  cargo  and  apply  proceeds 
to  payment  of  bill.  Drawee  refased  to  ac- 
cept bill  without  delivery  of  bill  of  lading. 
Held,  that  presentment  and  notice  of  non- 
acceptance  were  excused.  Sdiuehardt  ▼. 
Halt,  11  R.  614. 
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215.  Acceptor  without  funds. — 
Holder  of  bill  will  be  excaaed  from  preseat- 
ing  it|  if  drawer  had  no  right  to  draw,  or 
hM.  no  funds  in  hands  of  drawee,  or  had  no 
expectation  of  funds  there,  or  drawee  was 
not  obliged  to  accept,  or  drawer,  bavins 
funds  in  drawee's  hands  during  currency  ot 
bill,  had  withdrawn  same  before  bill  ma- 
tured. Adam9  ▼.  Darbyj  75  D.  115.  S.  P., 
BkheJberger  ▼.  Finley,  16  D.  312;  HvbbU  v. 
Foffartie,  45  D.  775;  Lawrence  v.  Schmidl,  85 
D.  871;  Kupfer  r.  Bank  qf  Oalena,  85  D.  309. 

In  such  case  there  is  no  distinction  be- 
tween non-acceptance  and  non-payment  in 
regard  to  giving  notice.  Ekhelberger  ▼.  Fin- 
ley,  16  D.  312. 

Difference  between  drawing  on  individual 
and  on  bank  suggested,  where  drawee  has  no 
funds  of  drawer  in  his  hands.    lb. 

Party  who  draws  upon  another  must  pro* 
▼ide  funds,  and  kind  of  funds  for  which  he 
draws,  and  failing  so  to  do,  it  is  same  as  if 
no  funds  were  provided.  Lawrence  r.  Schmidt, 
85  D.  371. 

PMsentment  is  excused  only  when  drawer 
had  no  funds  in  hands  of  drawee  contin- 
uously from  drawing  of  bill  until  after 
it  fell  due,  and  this  under  such  circumstances 
as  to  establish  that  he  had  no  right  to  expect 
drawee  or  any  other  person  to  accept  or  pay. 
AdamB  r.  Darby,  75  D.  115. 

Presentment  is  not  excused  because  drawer 
removed  funds  from  hands  of  drawee  after 
bill  should  have  been  presented.     lb. 

Drawer  of  bill  is  presumed  to  have  funds 
in  hands  of  drawee,  until  contrary  is  proved. 
Ray  T.  Bank  of  Kentucky;  39  D.  479;  Adams 
V.  Darby,  75  D.  115. 

In  action  against  drawer  of  bill  without 
notice  of  dishonor,  plaintiff  may  bring  his 
case,  prima  facie,  within  rule  which  excuses 
want  of  notice  by  alleging  that  defendant 
had  no  funds  in  hands  of  drawee,  and  if 
there  are  other  facts  neutralizing  effect  of 
that,  burden  is  on  defendant  to  plead  and 
prove  them.  Merchants'  Bank  v.  EaaUy,  100 
D.  287. 

216.  Exception  in  flavor  of  accommo- 
dation drawer.  —  Accommodation  drawer 
of  bill  is  entitled  to  notice  of  dishonor,  when 
there  is  no  fund  in  hands  of  drawee.    lb. 

Drawer  of  bill  is  presumed  to  be  interested 
and  benefited  party,  as  drawing  for  his  own 
use,  and  burden  is  on  him  to  prove  himself 
accommodation  drawer.     lb. 

217.  or  where  acceptor  Is  in- 
debted to  drawer. —Presentment  of  bill 
to  acceptor  at  maturity  and  notice  of  non- 
payment to  drawer  are  not  excused  because 
acceptor  has  no  funds  of  drawer  in  his  hands, 
if  he  is  indebted  to  the  drawer.  Walker  v. 
Beyers,  89  D.  348. 

218.  exception  in  flavor  of  in- 

dorser. — Where  drawer  of  bill  has  no  effects 
in  drawee's  hands  at  time  of  drawing,  no  no- 
tioe  or  protest  is  necessary  in  order  to  charge 


drawer,  but  it  is  otherwise  in  respect  to  in* 
dorser.     Foiheiingham  ▼.  Price,  1  D.  618. 

If  payee  indorses  bill  in  good  faith,  in- 
dorsee must  use  diligence  and  give  hira 
notice,  in  order  to  charge  him;  otherwise  if 
payee  indorses  with  knowledge  that  drawee 
holds  no  funds  of  drawer.  Humphriee  v. 
Bickndl,  13  D.  268. 

219.  Cases  whore  indorser  holds 
security.* — Indorser  who  has  taken  as- 
signment from  maker  of  note  of  all  his 
property,  in  order  to  secure  himself  against 
possible  ]^ayment  thereof,  is  not  exempt 
irom  liability  because  he  has  not  received 
notice;  nor  will  he  be  exempt  if  he  has 
taken  collateral  security  sufficient  to  indem- 
nify himself  against  consequences  of  his  in- 
dorsement; but  if  he  has  taken  collateral 
security,  but  not  of  sufficient  amount,  then 
he  b  entitled  to  notice.  Stephenaon  v.  Prim- 
roae,  33  D.  281;  Bond  r.  Farnhnm,  4  D.  47; 
PrenUn  ▼.  DanieUon,  13  D.  52;  Mead  v. 
Small,  11  D.  62;  Durhamv,  Price,  26  D.267; 
Perry  r.  Oreen,  38  D.  536;  Walten  t.  if  «ji- 
roe,  77  D.  328. 

Indorser  is  liable  without  demand  and  no- 
tice, if  he  has  security  in  his  hands  fully 
equal  to  his  liability,  whether  taken  before 
or  after  negotiation.  MarehaU  v.  Mitchell, 
58  D.  697. 

Security  given  for  specific  purpose  must 
be  applied  to  that  purpose  alone,  and  to  no 
other. ,  PhUUpa  v.  Thompson,  7  D.  535. 

Where  indorser,  after  having  been  dis- 
charged by  holder's  laches,  takes  assign- 
ment of  muLer's  property  as  security  against 
liabilities  incurred  for  nim,  and  it  appears 
that  he  is  under  other  liabilities  on  maker  s 
account,  aside  from  indorsement  in  ques- 
tion, sufficient  to  cover  security,  he  will  not 
be  deemed  to  have  waived  prior  lashes, 
so  as  to  revive  his  responsibility  on  note. 
Prentiss  v.  Danielson,  13  D.  52. 

Demand  upon  maker  and  notice  to  indorser 
is  not  dispensed  with  by  maker  conveying 
property  to  trustees  prior  to  note  becoming 
due,  to  indemnify  indorser  against  his  lia- 
bilities for  maker.  Creamer  v.  Perry,  28  D. 
297. 

Indorser  of  note  does  not  waive  notice  of 
dishonor  by  taking  collateral  security  of 
maker,  such  as  judgment  bond,  because 
waiver  of  notice  is  never  presumed  without 
waiver  of  recourse  to  maker,  which  cannot 
arise  from  taking  collateral  security.  A>a- 
Ttier  V.  Sandford,  39  D.  92. 

Survivor  of  two  joint  indorsers  taking 
security  from  maker  of  note,  upon  being 
called  on  for  payment,  after  dishonor,  by 
bond  and  warrant  of  attorney  given  to  se- 
cure that  and  other  demands  which  he  has 
against  maker,  and  afterwards  collecting 
nearly  entire  amount  thereon,  admits  due 
notice  to  himself  and  his  co-indorser,  so  as 

*  See  notes  on  waiver  of  notice  by  taking  scc» 
[rlty,UD.  67;»D.95-e9L 
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to  render  him  liable  to  holder.  WUUb  t. 
Oreen^  40  D.  351. 

Indoraer  ii  not  indemnified,  so  as  to  ren- 
der him  liable  without  demand  and  notice, 
when  mortgage  taken  by  him  to  secure  ulti- 
mate payment  of  note  is  assigned  by  him  at 
time  he  indorsee  note.  Olendorf  t.  Swcaist, 
63  D.  141. 

Notice  to  indorser  is  not  dispensed  with 
by  deed  to  indorser  of  all  maker  s  property, 
executed  by  maker  after  maturity  of  note, 
and  which  contains  no  mention  or  reference 
to  note.     WalUra  v.  Munroe,  77  D.  328. 

Admission  by  indorser  that  he  was  fully 
indemnified  for  all  his  liabilities  for  maker 
must  be  understood  to  refer  to  his  lesal  lia- 
bilities, and  cannot  be  understood  to  deprive 
him  of  his  legal  defense  to  note,  based  upon 
want  of  notice.    lb, 

Indorser  of  note  is  entitled  to  notice  of 
dishonor,  althouffh  he  receives  of  makers 
mortgage  of  all  their  property  to  indemnify 
him  against  liability.  Jliotes  T.  Ela,  82  D. 
175. 

Indorser,  fnlly  secured  by .  money  ex- 
pressly pledged  and  appropriated  for  pay- 
ment of  note,  is  not  entitled  to  notice  of 
non-payment.  Wright  t.  AndrewSt  35  R. 
308. 

220.  War.*  — Failure  to  present  note 
for  payment  is  excused  by  existence  of  wsr, 
and  mditary  occupation  of  country  where 
parties  live  and  note  is  payable,  whereby 
there  is  "  a  virtual  interruption  and  obstruc- 
tion of  the  ordinary  regulations  of  trade,** 
hindering  presentment;  and  so  where,  after 
due  search  and  inquiry,  maker  cannot  be 
found.     Peters  v.  liobba,  91  D.  529. 

Existence  of  war  between  country  of 
maker  and  country  of  holder  excuses  pre- 
•entment  for  payment  during  continuance 
of  war,  and  for  reasonable  time  after  resto- 
ration of  peace;  but  different  rule  prevails 
when  maker  and  holder  are  residente  of 
■ame  country  engaeed  either  in  foreign  war 
or  in  civil  war  wiw  sovereign  government. 
Poik  V.  Spiiiks,  98  D.  426. 

Existence  of  civil  war  between  people  of 
region  where  holder  and  maker  reside  and 
sovereign  government  of  whole  country  has 
same,  and  no  other,  effect  upon  righto  and 
liahilites  of  parties  to  negotiable  instrumente 
than  has  existence  of  war  between  country 
of  their  residence  and  foreign  government. 

^licre  both  maker  and  holder  reside  in 
■ame  country,  dangers,  disturbances,  and 
obstructions  of  war,  whether  it  be  foreign 
or  civil,  may  constitute  such  obstecles  to 
presentment  of  paper,  in  locality  where  par- 
ties reside,  as  to  excuse  presentment  during 
continuance  of  such  obstacles,  and  for  rea- 
■onnble  time  after  their  cessation.  lingers, 
ditficulties,  and  obstructions  of  slight  char- 

*  See  alio  Wak,  18,  Ml 


acter  wiU  not  excuse  presentment;  yet  it  is 
not  necessary  that  they  be  great  enough  to 
make  presentment  impossible.  It  is  enough 
if  they  be  of  that  degree  and  character 
which  deter  men  of  ordinary  prudence, 
energy,  and  courage  from  enoountenng  them 
in  prosecution  of  business  to  which  they  owe 
active  and  earnest  duty,  and  in  which  they 
feel  an  active  and  earnest  interest.    Ih, 

Cessation  of  mails  and  commercial  inter- 
course between  Fittoburgh  and  New  Orleans, 
while  blockaded  by  authority  of  United 
States  during  late  war,  is  sufficient  excuse 
for  omission  to  give  due  and  regular  notice 
of  dishonor  of  bill  drawn  by  mercantile  firm 
in  former  ci^  on  one  in  latter.  And  re- 
covery on  sucn  bill  may  be  had  if  such  no- 
tice was  given  within  reasonable  time  after 
removal  of  impediment.  £i<nue  v.  Adams, 
86  D.  588. 

221.  What  amounts  to  waiver  of 
demand  and  notice.  —  1.  In  general  — 
Party  to  bill  who  has  been  relieved  from 
responsibility  thereon,  through  failure  of 
holder  to  present  it  in  proper  time,  may 
waive  consequences  of  such  neglect.  Siane 
V.  Smith,  94  D.  299. 

Agreement  between  drawer  of  order  and 
payee  that  it  is  to  be  received  in  payment  of 
note  due  from  former  to  latter,  provided  it 
is  accepted  by  drawee,  but  if  not  accepted 
that  it  is  to  be  retomed  to  drawer's  brother, 
is  waiver  of  notice  of  non-acceptance  and 
non-payment.  Oeuer  v.  Kerslmer,  23  D. 
566. 

Such  order,  if  unaccepted,  is  no  payment^ 
and  want  of  notice  of  non-acceptance  or  non- 
payment will  not  defeat  recovery  on  note, 
though  order  was  not  returned  to  brother 
for  two  months  after  its  non-acceptence.  lb. 

Part;  payment  by  indorser,  not  explained 
or  qui§ifie^  bv  any  accompanying  circum- 
stences,  is  sufficient  evidence  of  waiver  of 
notice  of  dishonor.  WhUaJeer  ▼.  Morriaon, 
44  D.  627. 

Telegram  directing  holder  to  "pay  note 
and  save  protest,**  and  to  **  draw  on  send- 
er, is  a  valid  waiver.  Seldner  v.  Mount 
Jackson  Nat.  Bank,  59  R.  190. 

2.  Acta  (^  secured  indoraer.  —  Where  in- 
dorser, havmg  taken  collateral  security  from 
maker,  was  not  duly  notified  of  non-pay- 
ment, and  afterwards  assigned  his  security 
to  holder,  in  consideration  that  he  should 
be  released  from  further  liability  on  note, 
such  assignment,  for  purpose  of  giving  hold- 
er benefit  of  security,  is  a  waiver  of  want  of 
notice  and  recognition  of  indorser's  liability. 
PhilUpa  V.  Thompson,  7  D.  535. 

Secured  indorser  has  right  to  waive  want 
of  notice  of  non-payment^  and  rely  upon  his 
security  for  indemnity,  and  creditors  of 
maker  of  note  have  no  equity  to  object  to 
such  waiver,     lb, 

.3.  Request  not  to  aue  —  Ehctension  (if  time,  — 
Indorser    waives    demand    and    notice,   by 
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requesting  holder  not  to  sue  on  note  before 
seeing  maker,  and  by  stating  that  maker 
will  caXL  and  see  holder  in  short  time,  where 
snoh  indorser  is  called  on  for  payment  before 
expiratioii  of  days  of  graoo.  Oove  t.  VuUng, 
39  D.  770. 

Agreement  between  holder  and  indorsers 
of  note  made  before  maturity,  for  extension 
of  time  of  payment,  oonstitates  waiver  on 
part  of  indorsers  of  demand  and  notice,  con- 
verts their  liability  into  an  absolute  guaranty, 
and  renders  them  liable  to  pay,  with  or 
without  subsequent  promise  or  demand  upon 
maker,  at  any  time.  Amoekecig  Batik  v. 
Jlioore,  76  D.  156. 

4.  Promiae  to  pay,  —  It  is  a  waiver  of  right 
to  demand  and  notice  if  indorser  indorses 
overdue  note  for  valuable  consideration,  and 
explicitly  promises  to  pay  what  indorsee 
faus  to  collect  of  drawer.  Mathews  v.  Fogg^ 
44  D.  257. 

Payee  of  note  after  indorsing  it  waives 
demand  and  notice,  by  agreeing  with  maker, 
before  its  maturity,  to  taKe  up  and  pay  note. 
ManhaU  v.  Mitchell,  58  D.  697. 

Payee  of  note  waives  demand  and  notice 
from  indorsee  by  agreeing  with  maker  be- 
fore maturity  of  note  to  take  back  considera- 
tion of  note  and  to  pay  it»  though  agreement 
be  unexecuted,    lb, 

Indorser  may  waive  presentment  and  no- 
tioe  by  promise  to  pay  note,  made  either  be- 
fore or  after  its  maturity.  Lory  v.  Young, 
68  D.  332. 

Stronger  circumstances  will  be  required 
to  justify  inference  of  waiver,  where  promise 
to  pay  is  made  after  maturity  than  where  it 
is  made  prior  to  maturity.    lb. 

Promise  by  indorser  to  pay  need  not  be 
•xpress  in  order  to  constitute  waiver;  but 
it  will  be  sufficient  if  by  reasonable  intend- 
ment language  implies  promise  to  pay.    lb. 

Promise  by  indorser  to  pay  note  is  a  waiver 
of  demand  and  notice,  though  conditional  as 
to  mode  of  pavment.     lb. 

Waiver  ot  demand  and  notice  by  indorser 
is  sufficiently  established  by  evidence  that 
upon  beinff  reminded  by  indorser's  attorney 
shortly  before  maturity  of  note  of  approach- 
ing maturity,  and  absence  of  n^akers,  indorser 
replied  that  he  owed  note;  that  it  was  all 
right;  that  he  had  indorsed  it  to  papr  it,  and 
that  if  he  was  not  there  to  pay  it,  when 
it  became  due,  his  asent,  who  was  present 
at  conversation,  would  do  so,  latter  having 
notes  and  accounts  of  indorser's  in  his  hands. 
lb. 

6.  niustrationa.  —  Defendant,  who  had  in- 
dorsed note,  was,  previous  to  its  maturity, 
shown  note,  and  told  that  maker  wanted  it 
to  remain  another  year.  He  was  asked  if  he 
was  willing,  and  said  he  was  willing  to  let  it 
remain,  and  that  it  was  a  good  note.  Held, 
that  this  was  a  waiver  of  demand  and  notice; 
that  liability  of  indorser  became  absolute  on 
maturity  of  note,  and  no  subsequent  demand 


or  notice  was  required.    Sheldon  t.  Boriom^ 
3  R.  669. 

Before  maturity  of  note  holder  and  accom- 
modation indorser  had  some  conversatioa 
about  extending  time  of  payment;  bat  no 
arrangement  was  made.  rTote  was  not  pre- 
sented for  payment  at  maturity.  Afterward 
holder  and  maker  went  to  indorser  to  arrange 
for  extension;  maker  then  asked  holder  if  be 
desired  new  note,  and  he  replied  that  if  it 
was  agreed  to,  he  would  let  note  stand  aa 
it  was.  Indorser  said,  "Then  I  will  waive 
protest,"  and  holder  thereupon  agreed  to  ex- 
tension. Held,  in  action  on  note  against  in- 
dorser, that  this  would  warrant  finding  that 
indorser  understandingly  agreed  to  continue 
to  be  liable,  and  nonsuit  was  erroneous. 
Ro9B  V.  Hurd,  27  R.  1. 

On  back  of  note  was  printed:  "  The  in- 
dorsers waive  presentment,  protest,  and 
notice  of  dishonor."  Payee  indorsed  his 
name  in  another  place  entirely  disconnected 
from  memorandum,  and  note  was  transferred. 
Held,  that  memorandum  was  part  of  his  con- 
tract.    Farmen*  Batik  v.  Swing,  39  R.  231. 

At  maturity  of  note  holder  demanded  pay- 
ment of  apparent  indorser,  and  he  refused, 
but  to  save  expense  of  protest,  he  wrote  over 
indorsement  words  "protest  waived."  In 
action  against  him  he  testified  that  at  same 
time  he  notified  holder  that  indorsement  was 
forged,  but  evidence  on  that  point  was  con- 
flicting. HeUd,  that  if  holder  was  misled  by 
that  act  to  his  injury,  defendant  was  es- 
topped.   Bobinson  r.  Bamett,  45  R.  24. 

Defendant  sold  to  plaintiff,  before  maturity, 
note  of  third  person,  payable  to  order  of 
fourth,  but  not  indorsed  by  him,  and  in- 
dorsed it,  "holden  without  demand  or 
notice."  Note  was  collectible  of  maker  for 
about  three  years,  when  he  became  insol- 
vent. During  this  period,  defendant  seven&l 
times  requested  plaintifT  to  collect  it  of 
maker,  but  he  neglected  to  do  so.  Heid^ 
tiiat  defendant  was  liable  therefor.  Bray  v. 
Marsh,  46  R.  416. 

922.  What  does  not  amount  to 
waiver. — Indorser  already  discharged  by 
laches  of  holder  does  not  waive  such  laches 
and  revive  his  liability  by  advising  holder, 
after  maker's  arrest,  not  to  commit  him  to 
prison.     Prentiss  ▼.  Danielson,  13  D.  52. 

Waiver  of  demand  and  notice  by  indorser 
to  maker  of  a  note,  uncominunicated  to 
holder,  is  not  a  waiver  by  indorser  to  Ut- 
ter.    Glasgow  v.  Pratte,  40  D.  142. 

Custom  of  indorsers  to  waive  demand  and 
notice  cannot  be  shown  to  change  contract 
implied  in  law  from  indorsement.  PiscatO" 
gua  Ex.  Bank  v.  Carter,  51  D.  217. 

Placard  notice  that  indorsers  will  be  re- 
quired to  waive  demand  and  notice  by  bank 
does  not  obviate  necessity  of  such  waiver 
appearing  upon  face  of  note.     lb. 

Indorser  may  act  as  asent,  or  be  employed 
to  prosecute  suit  for  oollection  of  note,  and 
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Bot  waive  his  right  to  notice  of  its  non  pay- 
menL      WUion  v.  husion,  53  D.  138. 

The  following  facta  and  acU  on  pari  qfihe 
drctwer  or  indorser  have  been  held  noi  to  eon- 
BlituU  wahfer  qf  demand  and  notice:  -^ 

Promise  of  drawer  to  accept  bill  to  he 
drawn  on  him  by  drawees,  to  enable  them  to 
take  up  his  biU.  Brown  t.  Fergwon,  24  D. 
707. 

Fact  that  indorser,  at  time  prior  to  fulling 
due  of  note,  appeared  at  meeting  of  creditors 
of  insolvent  drawer,  and  assnmed  character 
of  creditor  for  sum  including  amonnt  of  note. 
Miranda  v.  CUy  Bank,  26  D.  493. 

Reply  by  indorser  to  inquiry  as  to  what 
would  be  done  about  note,  that  "  the  note 
will  be  paid."     Creamer  y.  Perry,  28  D. 

297. 

Fact  that  indorser  makee  part  payment  as 
agent  of  maker,  —  although  it  is  credited  on 
note  as  payment  by  indorser.  WkUaker  y. 
Morriaon,  44  D.  627. 

Declaration  i>y  indorser  to  third  person 
not  interested  in  subject-matter.  Olendorf 
y.  Swariz,  63  D.  141. 

Accommodation  indorser  of  note  wrote 
cashier  of  bank  where  it  was  ^yable,  on 
day  it  fell  due,  that  he  would  waive  protest. 
Note  was  then  in  hands  of  indorsee  for  value, 
and  bank  had  no  interest  in  it.  Indorsee  af- 
terward indorsed  note  to  bank  for  collection. 
In  action  by  bank  on  note,  it  not  appearing 
that  indorsee  had  known  of  the  letter,  and 
payment  not  having  been  demanded  and  no- 
tice of  non-payment  not  having  been  given, 
—  held^  that  action  could  not  be  maintained 
against  indorser.  Nat.  Bank  qf  PouUney  v. 
Lewis,  28  R.  514. 

M.  was  indorser  upon  series  of  notes  made 
by  O.,  who  had  assigned  all  his  property,  for 
benefit  of  all  his  creditors  equally  to  M. 
After  assignment,  M.  told  bank,  holder  of 
notes,  to  bring  them  to  him  as  they  matured, 
and  he  would  pay  them  or  waive  protest  on 
them.  This  was  done  upon  all  notes  but 
last.  At  noon  of  day  last  became  due,  bank 
clerk  presented  it  to  M.  for  payment,  who 
said  he  would  not  pa.y  it  or  waive  protest 
on  it,  because  signature  was  not  his,  but  a 
forffery.  held^  that  necessity  of  demand 
and  notice  was  not  dispensed  with.  Second 
J<iat,  Bank  v.  MeOwre^  31  R.  539. 

328.  Waiver,  how  made.  —  Waiver 
of  demand  and  notice  need  not  be  direct  and 
positive,  but  may  be  implied  from  usage  or 
from  any  understanding  between  parties 
shewing  satisfactorily  that  waiver  was  in- 
ien'led.     Fuller  v.  McDonald,  23  D.  499. 

Agreement  to  waive  demand  and  notice 
hy  indorser  cannot  be  shown  by  parol  evi- 
lieuce.  Pieeataqua  JSx.  Bank  v.  Carter,  51 
U  217. 

Parol  evidence  of  waiver  of  demand  an<l 
potioe  by  indorser  in  blank,  at  time  of  indors- 
ing note,  is  admissible;  as  where  indorser 
l^ruuiises,  at  time  of  indorsing  overdue  note, 


that  he  will  pay  it  if  maker  does  not.    8at^ 
bom  V.  Southard,  43  D.  288. 

Indorser's  riffht  to  demand  and  notice  can- 
not be  waived  l>y  a  custom  or  usage  estab- 
lished  by  bank  for  its  own  couvenienoe. 
Pweataqua  Ex.  Bank  v.  Carter,  51  D.  217. 

Waiver  of  '* protest"  may  be  oral,  and 
dispenses  with  demand  and  notice.  AnnvUle 
Nat.  Bank  v.  Kettering,  51  R.  536. 

Indorsement  of  negotiable  paper  ia  not 
regarded  as  written  contract  to  pay  on  con- 
dition that  usual  demand  be  made  and  no- 
tice given.  Most  that  can  be  said  is,  that 
from  it  there  is  implied  contract  to  pay  on 
condition  of  usual  demand  and  notice;  but 
this  implication  is  liable  to  be  changed  on 
appearance  of  circumstances  inconsistent 
with  it,  whether  those  circumstances  be 
shown  orally  or  in  writing.  Duty  of  demand 
and  notice,  in  order  to  hold  indorser,  is  not 
part  of  the  contract,  but  step  in  legal  rem- 
edy, that  may  be  waived  at  any  time  by  in- 
dorser.    Barclay  v.   Wearer,  67  D.  661, 

924.  Effect  of  waiver.  —  Waiver  of  de- 
mand waives  notice  of  non-payment.  Dye 
V.  SeoU,  35  R.  604. 

Waiver  of  notice  of  protest  does  not  waive 
demand  of  payment.  Spirujue  v.  Fletcher, 
34  R.  587.  Contra,  see  Harvey  v.  NiUon,  33 
R.222. 

Where  indorser  waives  right  to  notice,  it 
does  not  excuse  demand  of  payment  at  ma- 
turity. But  where  note  was  made  payable 
at  day  and  place  certain,  and  indorsee  was 
ready  to  receive  payment,  no  further  demand 
was  held  necessary.  Berkshire  Battkv,  Jones, 
4  D.  175. 

Words  "  protest  waived  "  indorsed  on  note 
do  not  excuse  holder  from  making  demand 
and  giving  notice  to  indorser.  Wilkins  v. 
OiUis,  96  D.  425;  BaU  v.  Oreaud,  74  D.  431. 

Waiver  of  notice  and  protest  waives  de- 
mand and  notice.  Wofford  v.  Andreum,  43 
R.  201;  Baker  v.  ScoU,  44  R.  628. 

Express  waiver  of  notice  of  non-payment 
is  equivalent  to  admission  that  such  instru- 
ment has  been  presented,  or  that  it  need  not 
be  presented.  Matthey  v.  Oalli/,  60  D.  595. 
Payee  of  negotiable  note  indorsing  it  un- 
der waiver  of  demand  and  notice,  all  subse- 
quent indorsers  are  deemed  to  assent  to  same 
waiver,  in  absence  of  any  contrary  provision. 
Parahley  v.  Heath,  31  R.  246. 

Drawee  of  bill  cannot  maintain  action 
asainst  holder  for  protesting  bill  after  waiver 
of  protest  by  drawer  and  indorsers.  Bellin' 
ger  v.  Oknn,  60  R.  98. 
.  On  day  of  maturity  of  note  indorsers  wrote 
on  it:  **We  hereby  waive  protest  on  this 
note,  and  hold  ourselves  responsible  for  the 
payment  of  the  same,  which  is  hereby  ex- 
tended thirty  days  from  this  date."  Held, 
a  waiver  of  notice  of  non-payment  as  well  as 
protest  at  expira. ;on  of  extended  time,  as 
well  as  at  original  maturity;  and  therefore 
bank  intrusted  with  ooUection  of  note  was 
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not  in  fault  for  not  presenting  and  protesting 
same  aud  giving  notice  thereof.  Blanc  v. 
Mutual  NaL  Bank,  26  R.  119. 

925.  EzcuBe,  whether  question  of 
law  or  fact.  —  What  facts  will  amount  to 
wairar  of  notice  of  non-payment  is  a  ques- 
tion of  law.     WiUon  v.  Huston,  53  D.  138. 

Whether  circumstances  excusing  present- 
ment of  note  for  payment  existed,  and  when 
they  ceased  to  exist,  are  questions  of  fact  for 
jury.  Peters  y.  Bobbs,  91  D.  529;  Orear  t. 
McDonald,  52  D.  703. 

Whether  facts  and  circumstances  shown 
by  evidence  amount  to  waiver  of  demand  and 
notice,  is  matter  of  fact  to  be  determined  by 
jury.    Lory  ▼.  Tounff,  58  D.  332. 

3.  Discharge;  New  Promiae. 

226.  What  will  discharge  an  in- 
dorser,  generally.  —  Alteration  in  place 
of  payment  of  note  by  maker,  without  in- 
dorser's  consent,  discharges  indorser.  Ac- 
cordingly, where  maker  of  note,  which  was 
indorsed  in  blank  for  his  accommodation, 
afterwards,  without  indorser's  knowledge, 
put  memorandum  on  note,  making  it  payable 
at  particular  bank,  and  payment  was  de- 
manded at  bank,  this  was  material  altera- 
tion of-  contract,  and  indorser  was  discharged. 
Woodworth  v.  Bank  of  America,  10  D.  239. 

Discharge  of  prior  indorser  by  holder  re- 
leases subsequent  indorsers  of  note.  New- 
comb  ▼.  Baynor,  34  D.  219. 

Voluntary  release  of  principal  discharges 
indorser.  Commercial  Bank  t.  Cunningham^ 
35  D.  322. 

Payment  of  part  of  bill  by  first  indorser 
discharges  second  indorser  to  that  extent. 
RawUnga  v.  Poindexter,  53  D.  125. 

Part  payment  by  second  indorser  will  pre- 
vent him  from  suing  for  whole  amount    lb. 

But  he  may  recover  amount  which  he 
paid.     lb. 

In  Missouri,  judgment  does  not  extinguish 
relation  of  principal  and  surety;  and  same 
causes  that  will  discharge  surety  will  dis- 
charge indorser.     8vtUh  v.  Bice,  72  D.  281. 

Agreinent  by  indorsee  of  note  to  stay  exe- 
cution for  specified  period  against  maker,  on 
judgment  obtained  by  him  against  maker 
and  indorser,  operates  as  a  discharge  of  lat- 
ter, and  entitles  him  to  perpetual  stay  of 
execution.     J  6. 

One  who  had  recovered  iudgment  against 
maker  of  note,  and  levied  upon  sufficient 
property  of  his  to  pay  it,  released  levy. 
Jhld,  that  this  discharged  accommodation 
imlorser.     Priest  v,   Watson,  42  R.  409, 

Defendant,  as  agent,  received  bill  in  pay- 
ment of  goods  of  principal,  which  he  had 
sold,  and  indorsed  bill  over  to  principal. 
Latter  afterwards  indorsed  bill  over  as  col- 
lateral security  to  plaintiffs,  who  had  knowl- 
edge of  relation  m  which  defendant  had 
acted.  Bill  went  to  protest,  and  plaintiffs 
sued  defendant  as  first    indorser,  and  re^ 


covered  judgment  against  him.  Plaintiffii 
afterward,  in  settlement  of  account  with  de- 
fendant's principals,  surrendered  bill  to  them. 
Held,  that  by  this  surrender,  plaintiib'  title 
to  bill  ceased;  and  as  defendant  was  not  lia- 
ble to  prior  indorsers,  and  as  his  principals 
could  not  set  up  bill  against  him,  he  was 
discharged;  that  judgment  having  been  ob- 
tained with  notice,  it  was  also  extinguished, 
and  that  this  defense  oould  be  made  to  it  in 
hands  of  assignee,  who  mnst  take  it  subject 
to  all  equities  which  existed  between  parties 
to  it  at  time  of  surrender.  Shdkm  v.  Hurd^ 
84  D.  564. 

227.  What  will  not.— U  holder  of 
note  release  one  of  several  joint  makers,  at 
same  time  excepting  any  liability  such  maker 
may  have  to  indorsers,  those  indorsers  can- 
not^ in  action  against  them  by  holder,  set  up 
such  release  as  a  discharge.  Stewart  t.  Eden, 
2  D.  222. 

Dismissal  of  suit  and  discharge  of  attach- 
ment against  maker  will  not  release  in- 
dorser.   Paae  v.  Webster,  33  D.  608. 

Indorser  lot  value,  and  in  usual  course  of 
business,  of  negotiable  bill  or  note,  does  not 
become  surety  for  maker  or  acceptor  in  such 
sense  that  he  is  discharged  by  holder's  sur- 
rendering collateral  security  received  from 
maker.     Pitt  v.  Congdon,  51  D.  299. 

Bona  fide  indorser  is  discharged  by  any 
dealings  between  holder  and  principal  debtor 
which  defeat  indorser's  remedy  on  instru- 
ment. But  he  has  no  claim  on  collateral  se- 
curity which  holder  may  have  taken  on  his 
own  account  from  principal,  and  therefore 
no  remedy  of  his  is  prejudiced  by  its  surren* 
der.     lb. 

Indorser  cannot  free  himself  from  liability 
to  remote  indorsee  without  notice,  by  agree- 
ment to  that  effect  with  any  other  indorsee. 
Bice  V.  Bagland,  53  D.  737. 

228.  Notice  to  prosecnto  maker.  — 
Indorser,  though  in  nature  of  a  surety,  is 
answerable  upon  independent  contract,  and 
is  not  discharged  by  fskuure  of  holder  to  pros- 
ecute maker  when  requested,  though  maker 
afterwards  becomes  insolvent.  Trimble  v, 
Thome,  8  D.  302;  Page  v.  Webster,  33  D.  COS. 

This  rule  applies  to  accommodation  in- 
dorsers.    BulUt  V.  Thatcher,  37  D.  175. 

229.  Extension  of  time  to  pay,  when 
dischargee  indorser.  —  Whenever  new 
credit  or  extension  of  time  for  payment  is 
given  by  holder  of  bill  to  drawer,  he  thereby 
releases  indorser.  Scarborough  v.  Harris,  1 
D.  609. 

Receiving  partial  payments  from  maker, 
granting  him  extensions  of  time,  and  prom- 
ising him  not  to  call  on  indorser,  will  release 
latter.     Sharpe  T.  Bingley,  12  D.  643. 

Indorser  of  accommodation  note  is  re- 
leased by  giving  time  to  maker  by  binding 
agreement  of  promisee  without  indorser's 
knowledge.    Okie  v.  Speneer,  30  D.  251. 

Agreement  for  extensioa  of  time  of  p^ 
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ment  of  note,  made  by  holder,  after  judg- 
ment had  been  recovered  against  maker  and 
indorser,  discharges  judgment  against  latter. 
M.  A  M,  Bank  v.  Batik  qf  Pa.,  42  D.  240. 

Holder's  acceptance  of  check  of  maker 
and  third  person,  made  payable  six  days  after 
note  is  dne,  by  means  of  being  poet-dated,  with 
nnderstandin^  that  it  is  to  oe  in  full  satis- 
faction if  paid  at  maturity,  discharges  in- 
dorser, if  done  without  his  knowledge. 
Okie  y.  STpeneer,  30  D.  251.  8.  P.,  Place  ▼. 
Mclhoin,  97  D.  777. 

Plea  setting  forth  facts  specially,  in  such 
ease,  is  sufficient  on  demurrer,  since  court 
will  infer,  as  conclusion  of  law,  from  facts, 
that  there  was  an  agreement,  upon  sufficient 
consideration,  for  extension  of  time,  and  it 
need  not  be  pleaded  as  agreement  to  extend 
time.     Okie  ▼.  Spencer,  30  D.  251. 

Where  maker  and  holder  of  overdue  note 
agree  for  extension  of  its  payment  for  about 
ten  months,  provided  a  third  person  be  pro- 
cured  to  indorse  it,  and  such  third  person, 
without  any  knowledge  of  such  agreement, 
writes  his  name  on  back  of  it,  with  date, 
this  does  not  amount  to  taking  up  and  re- 
issue of  note.  Such  third  person  is  not  to 
be  treated  as  maker,  because  he  did  not  sign 
at  time  of  making  of  note;  nor  as  guarantor, 
because  contract  of  guaranty  was  not  writ- 
ten out  expressing  consideration;  and  if  con- 
sidered indorser,  it  was  of  note  payable  on 
demand,  and  he  was  entitled  to  demand  and 
notice  within  reasonable  time,  and  was  dis- 
charged by  agreement,  made  without  his 
consent^  to  forbear.  Moory.  FoUom,  100  D. 
227. 

230.  When  does  not  discharge  him. 
—  Active  diligence  in  maintaining  suit 
against  acceptor  of  bill  is  not  required; 
holder  may  agree  to  delay  his  suit,  and  may 
extend  time  within  which  acceptor  may 
make  payment,  and,  if  there  be  no  considera- 
tion tor  delay  nor  any  new  or  additional 
•ecuritv  furnished,  and  holder  has  neither 
preclnjed  himself  from  suing  acceptor  nor 
otherwise  suspended  his  remedy  against  him 
to  prejudice  of  drawer  or  indorsers,  latter 
will  be  bound.     Hwe  v.  Bailey,  35  D.  214. 

Release  from  imprisonment  of  acceptor, 
who  was  detained  under  ea,  Mk,  issued  upon 
judgment  in  action  against  him  by  holder, 
and  agreement  by  latter  that  acceptor  should 
be  permitted  to  leave  state,  and  should  be 
granted  further  time  in  which  to  make  pay- 
ment, is  not  such  indulgence  toward  acceptor 
as  will  release  drawer  or  indorsers.     lb. 

Note  given  by  maker  of  dishonored  note 
for  same  debt,  payable  at  future  day,  with- 
out any  new  consideration,  or  any  agree- 
ment to  extend  time  or  to  give  up  old  note, 
or  to  take  new  note  in  satisfaction  of  old, 
does  not  discharge  old  note  or  release  in- 
dorser thereon.      Weakly  v.  Belt,  36  D.  116. 

Time  of  payment  of  note  is  not  extended 
by  confession  of  judgment  with  stay  of  ex- 


ecution which  expired  before  time  when,  in 
regular  progress  of  suit  against  principal, 
execution  might  have  been  recovered.  Bank 
qf  Hamburg  v.  Wray,  51  D.  659. 

Indorser  of  note  u  not  discharged  by  re- 
newal, without  notice,  of  another  note,  for 
which  it  is  pledged,  renewal  not  extending 
credit  beyond  period  when  pledged  note 
would  mature.    Erwin  v.  8hf\ffer,  72  D.  613w 

Promise  to  extend  time  of  payment  of  note 
made  after  maturity,  and  without  considera- 
tion, cannot  be  enforced,  and  such  promise, 
founded  on  an  increase  of  interest  to  usurious 
rate,  is  likewise  without  legal  consideration, 
and  void.    Ivee  T.  Boaley,  6  R.  411. 

Holder  d  note  agreed  in  writing  with 
maker,  for  a  consideration,  to  extend  time  of 
payment,  "provided  that  no  delay  of  de- 
mand shall  interfere  with  any  claim  I  may 
have  upon  the  indorsers  of  said  note."  Ihld, 
that  indorsers  were  not  discharged,  hagep 
V.  Hill,  16  R.  583. 

231.  Bevival  of  liability  by  new 
promise,  generally.*  —  Indorser,  whose 
liability  has  not  been  fixed  by  notice,  and 
who,  with  knowledge  thereof,  subsequently 
either  acknowledges  his  liability  or  promises 
to  pay  note,  is  bound  by  such  recognition. 
Bckjart  V.  McClung,  JE  R.  737.  Contra,  i'ea* 
baiy  V.  Harvey,  10  W 103. 

Where  indorser  promises  to  pay  note  with 
full  knowledge  that  he  has  not  received  due 
notice  of  demand  upon  maker,  such  demand 
will  be  presumed.  Hall  v.  Freeman,  10  D. 
621. 

Indorser  once  discharged  by  want  of  notice 
or  laches  is  always  discharged,  and  he  can- 
not again  be  rendered  liable  except  by  some 
voluntary  act  or  agreement.  If  act,  it  must 
be  clear  and  unequivocal,  and  incapable  of 
explanation  or  qualification;  if  agreement,  it 
must  be  so  clear  that  a  new  promise  is  in- 
ferred, and  original  liabilities,  by  force  of 
this  new  promise,  incurred  anew.  Wiulaker 
v.  Morrison,  44  D.  627. 

Indorser  who  gives  his  note  in  payment  of 
bill,  with  full  knowledge  of  drawee's  failure, 
cannot  resist  payment  of  such  note  on  the 
ground  of  want  of  demand  and  notice.  Bank 
qf  Hamharg  v.  Wray,  61  D.  659. 

Drawer  is  bound  by  promise  to  pay  draft 
made  with  knowledge  of  non-acceptance  by 
drawee.  Knp/er  v.  Bank  qf  Qalena,  85  D. 
309. 

232.  New  promise,  when  a  waiver 
of  demand  and  notice.  —  Unconditional 
promise  to  pay  by  indorser  of  bill  or  note,  or 
acknowledgment  of  his  liability,  after  knowl- 
edge of  his  discharffe  by  laches  of  holder,  will 
amount  to  an  implied  waiver  of  due  notice 
of  demand  from  maker.  .  United  States  Bank 
V.  Southard,  35  D.  521;  Ladd  v.  Kenney,  9  D. 
77;  Debuya  v.  MoUere,  15  D.  159;  Sc/imidt  v. 
RadcHffe,  53  D.  678;    Wihon  v.  //twton,  53  D. 

*  Promise  by  indonwr  to  pay  after  maturity,  see 
note,  8  D.  804^901. 
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138;  Strong  Y.  King,  85  D.  336;  Stone  v.  Smith, 
94  D.  299;  HarritKm  v.  Bailey,  97  D.  63. ' 

Oral  promise  of  indorser  of  note  to  pay  it, 
made  after  note  is  overdue,  with  knowledge 
that  there  has  been  no  demand  and  notice, 
and  of  all  facta  in  relation  thereto,  is  a  waiver 
of  demand  and  notice  on  his  part,  whether 
or  not  at  time  of  makins  it  he  was  i^orant 
of  legal  effect  of  want  of  demand  and  notice 
npon  hia  liability.  MaUheum  ▼.  AUen,  11  D. 
430. 

Payment  or  promise  to  pay  by  indorser 
waives  notice  of  dishonor  if  made  after  fall 
knowledge  of  maker's  default;  bnt  promise 
must  be  clear,  explicit,  and  unconaitional, 
and  facts  of  ench  nature  aa  to  clearly  warrant 
presumption  of  waiver.  Whttaker  v.  Morri" 
son,  44  D.  627. 

Payee  of  bill  payable  to  himself  or  bearer, 
who  transfers  it  without  indorsement,  bat 
orally  promises  hia  transferee  to  pay  amount 
thereof  if  dishonored,  can  claim  no  more 
rights  as  between  himself  and  his  transferee 
than  indorser  or  guarantor,  and  if  discharged 
by  laches  in  presentment^  he  can  waive  nia 
discharge  by  subsequent  promise  to  pay. 
Stone  V.  Smith,  94  D.  299. 

283.  What  does  not  amount  to  a  new 
promiBO,  so  as  to  constitute  a  waiver. 
—  Subsequent  promise  by  drawer  or  indon(er 
to  pay  draft  is  no  waiver  of  failure  of  pre- 
sentment and  notice  of  non-payment,  unless 
it  appears  that  new  promise  was  made  with 
full  knowledge  of  facta.  Walker  v.  Bogers, 
89  D.  348;  Fotheringham  v.  Price,  1  D.  618; 
Commercial  Bank  v.  Perry,  43  D.  168;  N.  O, 
Savings  Bank  v.  Harper,  43  D.  226;  Tickner 
r.  Boherts,  30  D.  706;  Hunt  r.  Wadleigh,  45 
D.  108. 

Promise  b^  party  bound  to  pay  dishonored 
bill  IB  no  waiver  of  want  of  notice,  when  it  is 
made  in  ignorance  of  legal  effect  of  holder's 
laches.     Fleming  v.  McClure,  2D.  671. 

Subsequent  promise  to  pay,  under  full 
knowledge  of  want  of  due  notice,  is  waiver 
of  such  notice.  But  where,  speaking  of  sev- 
eral bills  on  different  places,  and  under 
different  circumstances,  indorser  said  "he 
would  take  care  of  the  bills,  or  see  them 
paid,"  this  was  not  sufficient  evidence  of  a 
subsequent  promise  to  pay  one  of  the  bills, 
on  which  no  notice  of  non-acceptance  had 
been  given.  Promise  ought  to  be  explicit, 
and  made  out  by  clear  and  unequivocal  evi- 
dence.    Miller  v.  Hackley,  4  D.  372. 

Indorser *8  saying  at  time  of  promise  that 
he  had  no  dependence  on  maker  to  pay  it, 
and  that  he  understood  note  was  lying  over 
unpaid,  and  that  he  expected  it  would  have 
been  sent  on  for  collection  before,  does  not 
an  ourit  to  express  waiver  of  demand  on 
m.-ker,  nor  prove  that  he  knew  he  was  dis* 
charged  by  laches  of  holder.  U.  S.  Bank  v. 
Soutfiard,  35  D.  521. 

Letter  from  indorser  to  holder  of  note,  in 
answer  to  demand  of  payment^  stating  that 


he  had  not  expected  to  have  it  to  pay,  and 
that  it  was  impossible  to  pay  it  at  present^ 
is  not  binding  promise  to  pay  note.  Cromer 
V.  PlaU.  26  K  503. 

284.  Burden  of  proof  as  to  new 
promise.  —  Burden  of  proving  that  prom- 
ise of  drawer  or  indorser  to  pay  draft  or 
note,  made  after  failure  to  make  present- 
ment and  give  notice  of  non-payment,  was 
made  with  full  knowledge  of  facts,  ia  upon 
party  relying  upon  such  promise  aa  a  waiver 
of  presentment  and  notice.  Walker  v.  Rogert, 
89  D.  348;  TrimbU  ▼.  Thome,  8  D.  302. 

Promise  to  pay  by  indorser,  after  maker's 
default,  not  only  dispenses  with  proof  of  pre- 
sentment  and  notice,  but  throws  on  indorser 
burden  of  proving  holder's  neglect*  and  his 
own  ignorance  of  it  at  time  of  his  promise. 
Oxnard  v.  Vamvm,  56  R.  255. 

235.  Bight  of  indorsee  to  recover 
back  money  paid  in  ignorance  of  his 
release. — Indorser  of  bill  who  pays  it 
after  protevt  may  recover  back  amount  paid 
by  him,  where  payment  was  made  when  he 
was  legally  exonerated,  and  in  ignorance  of 
such  exoneration.  Bayr,  Bank  qf  Kentnety, 
39  D.  479. 

Indorser  of  note,  ignorant  that  demand 
had  not  been  duly  miule  on  maker,  nor  due 
notice  given,  paid  amount  to  bank  where  it 
was  left  by  nolder  for  collection,  which 
amount  was  passed  to  holder's  credit  by 
bank.  Within  three  days,  indorser,  having 
discovered  his  mistake,  and  money  not  yet 
having  been  paid  over,  reclaimed  it  from 
bank.  Held,  that  indorser  conld  recover 
money  from  bank,  although,  after  reclama- 
tion, they  had  paid  amount  to  holder.  Oar* 
land  V.  Saiem  Bank,  6  D.  86. 

Indorser,  discharged  from  liability,  pay- 
ing note  upon  demand  made,  with  full 
knowledge  of  facts  upon  which  demand  was 
founded,  cannot  recover  back  sum  he  so  vol- 
untarily paid.     JSfvans  ▼.  OaU,  43  D.  614. 

VI.  Law  or  Plack. 

236.  Adoption  of  the  law  merchant. 

—  The  law  merchant,  being  part  of  oommoa 
law  of  England,  has  been  adopted  as  such 
by  statute,  so  far  aa  applicable  to  our  cir- 
cumstances, and  not  repugnant  to  our  con* 
stitution  and  laws.  Ncuh  v.  Harrington,  16 
D.  672. 

237.  Power  of  the  states  to  control 
it.  — A  state,  in  its  sovereign  capacity,  can 
exercise  fullest  authority  over  its  own  tri- 
bunals, and  prohibit  citizens  of  other  sutes 
from  suing  in  them  on  contracts  ma«le,  either 
in  or  out  of  state,  unless  restricted  by  some 
superior  power.  Northern  Bank  t.  Squireg, 
58  D.  682. 

238.  Effect  of  law  of  country  where 
made  or  drawn.  —  A  contract  to  pay  gen- 
erally is  governed  by  law  of  place  ol  its  ex» 
cation,  though  colleccihie  elsewhere.  BryaM 
T.  EdMn,  30  D.  472. 
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Dnwer  of  bill  undertakes  to  pay  bill  at 
plaoe  where  it  is  drawn,  upon  default  of 
drawee,  and  not  at  place  where  it  is  payable* 
Crawford  y.  Branch  Bank,  41  D.  33. 

Bill  drawn  by  eitizen  of  ^nisiaaa  upon 
and  aooeeptd  by  citisens  of  jLouisiana,  and 
payable  to  order  of  citixen  of  same  state, 
will  be  understood  as  intended  to  be  made 


payable  in  Louisiana,  unless  oontrary  ap- 
pears. Northern  Bank  t.  8qidr€§t  58  U. 
682. 


Bills  drawn  in  foreign  ooantry»  payable  in 
another  foreign  country,  and  drawn  against 
consignment  of  goods  to  New  Orleans,  are 

5oTemed  by  law  of  country  where  drawn, 
riienss  ▼.  Eiven,  74  D.  434. 

Where  note  is  made  in  North  Carolina 
and  indorsed  in  Virginia,  indorsee  may  sue 
maker  or  indorsee  in  North  Carolina  with- 
out proving  that  note  was  negotiable  in  Vir- 
ginia.    Seddkk  y.  J<me9,  44  D.  68. 

In  action  on  a  note  miade  and  indorsed  in 
Ohio,  laws  of  that  state  must  govern.  Smith 
V.  Blatel^fardy  62  D.  504. 

Note  made  in  Canada,  and  payable  gener- 
ally, is  to  be  treated  as  Canadian  note,  and 
rights,  duties,  and  obligations  growing  out 
of  it  are  to  be  determined  by  laws  of  that 
country.     Peck  v.  Hibbard,  62  D.  605. 

Note  written  and  dated  in  Maine,  but 
signed  in  Massachusetts  by  wife  of  citize^of 
that  state  as  surety  for  her  husband,  and  re- 
tamed  by  mail  to  payee  in  Maine,  is  Maine 
contract^  and  is  oiforoeable  in  Maine,  al- 
though Yoid  by  laws  of  Massachusetts.  Bell 
▼.  Packard,  31  R.  251.  &  P.,  Brya$U  ▼.  Ed- 
son,  30  D.  472. 

Where,  by  law  of  place  where  note  is 
drawn,  it  operates  as  a  bill  of  ezchanee,  all 
persons  who  become  parties  to  it  by  indorse- 
ment or  otherwise,  m  that  state,  will  be 
presumed  to  know  law  thereof,  but  such 
presomption  that  parties  knew  true  char- 
acter ci  thing  contracted  about  may  be 
repelled  by  extraneous  proof  that  they 
understood  it  to  be  promissory  note,  in- 
dorsement of  which  they  expected  to  oper- 
ate as  assignment  only.  CarU$ie  t.  Cum- 
bers, 96  D.  304. 

289.  Sffect  of  law  of  plaoe  of  pay- 
ment. —  Negotiable  instruments  are  gov- 
erned by  law  of  place  where  they  are  ex- 
pressly made  payable.  City  of  Aurora  v. 
WetA,  85  D.  413;  Odta  v.  Qnxy,  55  D.  147; 
Mmaimel  v.  White,  69  D,  385;  Mason  v.  Dou- 
9ay,  85  D.  368. 

Where  all  facts  connected  with  inland 
bill  are  to  transpire  in  same  state,  law  of 
that  state  should  be  applied  to  ascertain 
rights  of  parties.  Maaon  v.  Domay,  85  D. 
368. 

It  is  a  presumption  of  law  that  parties  to 
contract  made  in  one  place  to  be  performed 
in  another  know  law  of  place  in  which  paper 
is  payable,  and  that  they  intend  this  law 
to  govern  oootnotb    /& 


Negotiable  note  made  payable  at  bank  in 
Ohio,  by  law  of  that  state,  has  legal  effect 
and  character  of  bill  of  exchange,  and  it  has 
same  effect  by  law  of  Kentucky,  if  made 
payable  and  negotiated  at  bank  chartered  in 
that  state,  but  if  not  so  negotiated,  it  has 
legal  effect  of  simple  promissory  note.  Car* 
lisle  v.  Chambers,  96  D.  305. 

Where  by  law  of  place  of  payment  nego- 
tiable notes  are  considered  as  bills  of  ex- 
change, comity  requires  their  recognition  as 
such  uetween  origmal  parties  to  them  in  an- 
other state.     lb. 

240.  Presumption  as  to  law  of 
foreign  Jurisdiction.  —  Law  of  foreign 
country  in  reference  to  bills  of  exchange 
drawn  there  upon  another  foreign  country 
will,  in  absence  of  proof,  be  presumed  to  l)e 
same  as  law  of  Louisiana,  in  action  in  latter 
state,  on  bills,  after  protest  for  non -accept- 
ance and  non-payment.  Kueim  v.  Elvers,  74 
D.  434. 

241.  Effect  of  law  of  place  on  lia- 
bility of  maker.  —  Law  of  state  which 
determines  obligation  of  contract  governs 
liability  of  maker  of  note,  and  of  person  to 
whom  he  is  liable,  whether  payee,  indorsee, 
or  creditor  under  attachment  process.  Emer' 
son  V.  Patridge,  62  D.  617; 

Maker  of  note  will  be  held  liable  according 
to  law  of  place  where  it  is  payable,  when 
note  is  made  in  one  state  and  payable  in  an- 
other.    Hunt  V.  Standart,  77  U.  79. 

Note  dated  in  one  state,  and  signed  by 
one  maker  there,  but  signed  by  other 
makers  and  delivered  in  another  state,  is 
contract  of  latter  state.  Hart  v.  Wills,  35 
R.  255. 

242.   or    drawer.  —  Contract    of 

drawer  of  bill  is  governed  by  law  of  place 
where  bill  is  made.  Hunt  v.  Standart,  77 
D.  79. 

As  to*  acceptor,  place  of  payment,  in  ab- 
sence of  other  controlling  circumstances, 
will  be  his  place  of  residence  or  his  address 
on  face  of  bill;  but  contract  of  drawer  is, 
that  upon  default  of  acceptor  and  notice,  he, 
drawer,  will  pay  where  he  drew  bill,  and 
each  indorser  is  liable  according  to  law  of 
place  where  he  indorses.  Freese  v.  Bivvmell^ 
10  R.  239. 

248.    on   rights   of  holder.  - 

Rights  of  holder  of  bill  drawn  in  one  state, 
and  payable  in  another,  are  governed  by 
laws  of  latter.  Coffman  v.  Bunk  qf  Ken- 
tucky,  90  D.  371. 

244. on  the  contract  of  indorse- 
ment. —  Making  note,  and  indorsing  or 
assigniuff  it,  are  distinct  contracts,  each 
governed  by  law  of  place  of  contract.  Ntck- 
olsv.  Porter,  94  D.  501. 

Liability  of  indorser  is  governed  by  law  of 
place  where  indorsement  is  made,  which  is 
place  of  effectual  transfer,  not  place  of  uier< 
act  of  writing.  Hose  v.  Park  Bntik,.  83  D. 
306;  Aymar  v.  Sheldon,  27  0.  137;  HurU  v. 
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StandaH,  11  D.  79.     Contra,  WooUy  v.  Lyon^ 
57  R.  867. 

Indonement  of  note  implies  transfer,  and 
if  indorsement  is  made  m  one  place,  and 
delivery  in  another,  latter  is  place  of  con- 
tract. Mere  indorsement,  without  transfer, 
is  no  contract.  Young  v.  Earria,  61  D.  170; 
Brigffs  y,  Latham,  59  R.  546;  Stanford  ▼. 
Pruet,  73  D.  734;  Gay  v,  Rainey,  31  K.  76. 

Indorsement  of  note  is  new  contract  be- 
tween parties;  and  if  snch  note  is  made  in 
another  state,  by  citizen  of  such  state,  and 
is  payable  at  certain  place  in  said  state  to 
citizen  thereof,  who,  before  maturity,  and 
before  institution  of  proceedings  in  insol- 
vency, indorses  it  to  citizen  of  Maine,  in- 
dorsee's rights  are  not  affected  by  discharge 
of  maker  under  insolvent  laws  of  such  other 
state.     Fetch  v.  Bughee,  11  D.  203. 

Qucere,  where  maker's  note  to  himself  is 
made  payable  in  another  state,  and  there  in- 
dorsed to  another  party,  may  not  rights  of 
parties  be  controlled  by  laws  of  such  state? 
MnhUng  v.  SaUler,  11  D.  172. 

Note  made  in  Indiana  and  payable  in  New 
York,  and  indorsed  in  both  states,  is  gov- 
erned by  law  of  New  York  as  to  maker  and 
New  York  indorsers,  and  by  law  of  Indiana 
as  to  Indiana  indorsers;  and  latter  cannot 
be  sued  until  after  suit  against  maker,  un- 
less there  is  sufficient  excuse  for  its  omission. 
Rone  V.  Park  Bank,  83  D.  306. 

Assignor  of  paper  is  not  liable  as  indorser, 
if  paper  is  non-negotiable  according  to  laws 
of  state  where  it  was  transferred,  although 
it  may  have  been  negotiable  under  laws  of 
place  where  it  was  maide.  Nichols  v.  Porter, 
94  D.  501. 

Where  note,  In  effect  bill  of  exchange  by 
law  of  place  where  it  was  executed,  la  ne- 
gotiated by  indorsement  in  another  state 
where  parties  to  indorsement  reside,  and 
where  it  is  regarded  as  note  simply,  it  will 
be  presumed  that  parties  considered  it  as 
note,  and  not  as  bill  of  exchange,  and  in- 
dorsement as  assignment  of  note.  Indorser 
is  liable  only  as  assignor,  and  failure  to  sua 
obligor  releases  former.  CarUale  t.  CJtam.' 
hers,  96  D.  305. 

245.    or   acceptance.  —  Contract 

of  acceptor  of  bill  binds  him  to  pay  at  place 
of  acceptance  or  that  named  for  payment; 
his  contract  is  therefore  governed  by  law  of 
place  of  payment.  Hunt  v.  Standart,  11  D.  79. 

246.   on  days  of  grrace.  —Lea:  loci 

eontractw,  which  in  their  case  is  that  of  pay- 
ment, regulates  existence  of  days  of  grace. 
Bryant  v.  Edson,  30  D.  472. 

Law  of  place  where  draft  is  payable  gov- 
erns question  of  allowing  grace  on  it.  Bowen 
T.  Newell,  64  D.  550. 

247. on  demand,  protest,  notice, 

etc.  — Law  of  the  state  in  which  bill  is  drawn 
and  indorsed  governs  as  to  protest  and  no- 
tice to  charge  indorser.  Alien  T.  MerdianU 
Bank,  34  D.  289. 


Where  bill,  drawn  and  payablo  in  ooub* 
tries  where  French  law  prevails,  is  indorsed 
in  New  York,  in  order  to  charge  indorser, 
presentment  ^or  payment  and  protest  muht 
be  made  accoming  to  French  law,  but  notice 
must  be  givem  according  to  New  York  law. 
Aymar  ▼.  Sheldon,  27  D.  137;  Tirkner  ▼.  Roh^ 
erta,  30  D.  706;  Carter  r.  Union  Bank,  46  D.  S9. 

After  protest  for  non-acceptance  in  snch 
case,  presentment  for  payment  required  by 
French  law  is  unnecessary  to  charge  indorser 
in  New  York.    Aymar  r.  Sheldon,  27  D.  137. 

Special  indorsement  is  necessary  in  such 
case  if  indorser  desires  to  protect  himself  by 
requiring  holder  to  take  steps  necessary  un- 
der French  law  to  charge  drawer.     /  b. 

Notary's  certificate  ot  demand,  notice,  and 
protest,  if  evidence  in  courts  of  state  where 
protest,  etc,  is  made,  of  facts  therein  stated, 
will  be  evidence  in  any  other  state  of  same 
facts.     Carruih  v.  Walker,  76  D.  235. 

248.  on   questions   of  interest 

and  usury.  —  Laws  of  state  where  bill  is 
made  will,  if  parties  are  silent,  fix  rate  of 
interest  which  it  is  to  draw.  JicA  Ui$ter  v. 
Smith,  65  D.  651. 

When  plea  of  usury  is  set  up  in  Illinois  as 
defense  to  suit  on  bill,  law  of  evidence  of  that 
state  will  be  so  far  enforced  as  to  permit 
party  pleading  it  to  give  testimony  in  its 
support,     lb, 

JHote  made  in  New  Hampshire,  payable, 
with  interest  annually,  to  payee,  residmt  of 
that  state,  is  to  be  construcKl  according  to 
law  of  that  state;  and  compound  interest  on 
such  note  is  recoverable  in  action  in  Maine, 
by  indorsee,  that  being  law  of  interest  of 
New  Hampshire  in  such  cases  provided. 
Stickney  v.  Jordan,  4  R.  251. 

Bill  drawn  in  Illinois,  and  delivered  ts 
drawee  in  New  York,  is  governed  by  law  of 
latter  place,  but  if  in  good  faith  it  is  maile 
payable  in  former  state,  any  rate  of  interest, 
not  exceeding  that  there  allowed,  may  be  re- 
served.    Freese  v.  BrowneU,  10  R.  239. 

249.  on  amount  recoverable.  — 

Damages  that  may  be  recovered  from  in- 
dorser, upon  protest  of  foreign  bill  for  non- 
acceptance,  are  regulated  by  law  of  place  of 
indorsement.     CuUum  v.  Casey,  33  D.  304. 

Holder  of  dishonored  foreign  bill,  drawn 
in  Alabama,  may  recover  from  drawer  dam- 
age and  interest  provided  by  laws  of  that 
state.     Cratqford  v.  Branch  Baneh,  41  D.  33. 

VII.  EXTTNOUISHMEKT;  Patm bnt;  K  kn  bw au 

250.  Extinguishment,  generally.  — 

Indorsing  note  to  payor  is  extinguishment  of 
note,  and  it  cannot  be  revived  by  his  indors- 
ing it  to  a  third  person,  but  if  so  indorsed 
for  value,  a  new  obligation  would  be  createiL 
Long  V.  Bank  qfOynt/iiana,  13  D.  234. 

Joint  and  several  note  is  extinguished  if 
payee  signs  it  as  an  obligor,  and  neither  he 
nor  his  administrator  can  maintain  aolios 
upon  iL    Glenn  v.  Sims,  42  D.  40& 
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Debt  due  on  note  can  be  diBcharged  only 
by  release  nnder  seal,  or  for  consideration, 
or  by  parol  gift  of  it.  In  re  CampbelVs  Bvtate, 
47  D.  603. 

Note  is  presnmed  to  be  unsatisfied,  and 
indorsed  for  maker's  aocommodation,  where 
it  is  in  bis  hands  before  due,  although  in- 
dorsed note  in  hands  of  maker  alter  dne  is 
presnmed  to  have  performed  its  office,  and 
to  have  been  paid  off  and  taken  np  by  maker. 
Brwhi  T.  Shaffer,  72  O.  613. 

Note  is  eutirely  discharged  at  law  where 
one  of  several  sureties  thereon  takes  it  up  bv 
another  note  of  principal,  indorsed  by  such 
surety,  and  he  has  no  right  in  equity  to  keep 
first  note  alive  for  his  protection  in  case  he 
had  to  pay  any  part  of  second  note.  Bar' 
meU  V.  Heed,  88  D.  574. 

The  surrender  of  note  by  A,  one  of  joint 
owners,  to  makers,  to  be  canceled  and  de- 
stroyed, if  done  without  authority  of  B, 
other  joint  owner,  is  conversion  of  note^  for 
which  trover  will  lie  by  B  against  A.  fTin* 
mer  v.  Pennhnan,  6  R.  385. 

If  holder  of  note  voluntarily,  although 
gratuitously,  cancels  and  surrenders  it  to 
maker,  this  discharges  maker,  unless  there 
ia  fraud  or  mistake.  Larhm  v.  Hardenbrook, 
43  R.  176. 

25 1. by  payment.  —1.  In  genercU,* 

—  Payment  of  note  at  maturity  to  apparent 
holder  is  valid,  he  having  legal  title,  and 
pNayor  having  no  notice  of  any  defects  in  such 
title;  but  person  to  whom  payment  is  so 
made  must  have  actual  possession  of  note, 
ready  to  be  delivered,  and  must  surrender 
it^  otherwise  payment  will  not  be  valid  un- 
less to  true  owner.  Wheeler  v.  OuUd,  32  D. 
831. 

Payment  of  note,  though  not  presented  till 
after  its  date,  will  discharge  maker  if  igno- 
rant of  any  want  of  title  in  holder.  Proctor 
T.  McCaU,  23  D.  135. 

Payment  of  note,  payable  to  bearer  or  in- 
dorscMl  in  blank,  will  not  discharge  maker,  if 
at  time  of  payment  he  knew  of  holder's  want 
of  title.     /& 

Receint  executed  by  nominal  payee  in 
fraud  of  person  for  whose  benefit  note  was 
given  is  void.     Haven  v.  Hobbe,  18  D.  678. 

Payment  by  indorser  raises  presumption 
of  indebtedness,  aud  he  must  distinctly  al- 
lege that  he  paid  without  notice  of  dishonor, 
in  order  to  set  off  payment  in  Muit  by  holder 
en  another  note.  iJnion  Bank  v.  Hyde,  41 
D.  290. 

Note  which  has  been  paid  and  canceled  is 
not  revived  by  payment  of  interest  by 
maker,  where  it  has  been  stolen  and  again 
put  in  circulation,  after  erasing  the  marks 
of  payment.  Fraxer  ▼.  D^InvUUere,  44  D. 
190. 

Acceptance  of  principal  sum  due  on  note, 
isot  bearing  interest  on  its  face,  but  due  for 

^Belssne,  after  payment,  see  note,  95  D.  KJ-Wk 


many  years,  with  understandinff  that  such 
sum  was  to  be  in  full  discharge  of  note,  con- 
stitutes good  discharge  to  action  upon  note; 
for  question  whether  interest  could  have 
been  collected  upon  note  or  not  was  matter 
of  so  much  doubt  and  uncertainty  that  ac- 
ceptance amounted  to  compromise  of  doubt- 
ful claim;     TuUle  v.  TuUU,  46  D.  701. 

Payment  of  bill  made  by  drawee  and  ac- 
ceptor to  indorsee  is  good,  and  cannot  be 
recovered  back,  notwithstanding  indorsee 
discounted  bill  for  maker  on  faith  of  indorse- 
ment which  was  forged.  Such  indorsee  s 
title  to  bill  is  good  lK>th  because  maker  \m 
estopped  to  deny  indorsement,  and  because 
bill  may  be  treated  as  if  drawn  in  favor  of 
fictitious  person,  or  of  ''bearer.**  Cogyill  v. 
Amer,  Exch,  Bank,  49  D.  310. 

Holder  of  notes  is  not  bound  to  receive,  in 
payment  of  same,  currency  or  auythinc  other 
than  coin  or  money  at  its  true  value,  and  hold- 
er, who  is  mere  agent,  has  no  right,  unless 
speciidly  authorized  so  to  do,  to  accept  any- 
thing else  in  lieu  of  money;  and  payment  in 
currency  to  holder,  who  is  merely  agent  for 
collection,  does  not,  in  absence  of  suthority 
specially  conferred  or  ratified,  or  of  custom 
known  to  principal,  amount  to  discharge  of 
notes.     Qraydon  v.  Patterson,  81  P.  432. 

Failure  to  produce  bill  at  time  of  payment 
by  drawer  to  original  holder  is  sufficient  to 
put  drawer  on  inquiry,  and  to  lead  him  te 
notice  of  transfer  of  bill,  and  such  payment, 
though  made  after  maturity,  is  no  defense 
against  holder.  Coffmany,  Bank qf  Kentucky, 
90  D.  371. 

Depositing  at  place  of  payment  designated 
in  note,  at  maturity,  sufficient  fun<ls  to  pay 
it,  operates  as  payment,  although  depositary 
fails,  and  consequently  funds  are  lost. 
LazUr  V.  Horan,  39  R.  167.  S.  P.,  OiAom 
▼.  Baird,  30  R.  710. 

2.  lUtutrcUioM,  —  Note  was  executed  pay- 
able in  "good  notes  then  due,"  to  be  in- 
dorsed by  maker.  Maker  tendered  mature 
notes  indorsed  by  him,  executed  by  insolvent 
maker,  but  fully  secured  by  mortgage  of  real 
estate,  indorsement  statins  that  it  was 
"with  the  understanding  ttiat  all  parties 
liable  on  this  note  must  be  exhausted  before 
recourse  can  be  had  on  us. "  II fid,  a  valid 
tender.     Polk  v.  Frash,  28  R.  609. 

Payee  of  note  indorsed  and  delivered  it, 
before  maturity,  to  hank  as  collateral  secu- 
rity for  demand  of  plaintiff;  subsequently, 
but  before  maturity,  maker  paid  it  to  payee, 
not  knowing  of  transfer,  and  took  receipt: 
Jfetd,  that  note  was  not  thereby  discharged. 
Best  V.  Crall,  33  R.  185.  8.  P.,  Wilcox  v. 
AuUman,  37  R.  92. 

Bank  A,  having  discounted  note,  sent  it 
through  clearing-house  for  payment,  char- 
gins  it  to  bank  B,  at  which  it  was  payable. 
Teller  of  latter  bank,  erroneously  supposing 
maker  was  in  funds,  stamped  it  '*  paid. 
Mistake  being  discovered,  other  l>ank  and 
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indonor  were  notified  of  it  before  close  of 
banking  hours,  and  note  was  duly  protested. 
Bank  d  afterward  paid  it  to  bank  A,  and 
saed  indorser.  Held,  maintainable.  ManU' 
/adurtn'  IfaL  Bank  t.  Thomwon^  37  IL 
376. 

■  Nashville  bank  discounted  note  indorsed 
by  Knozville  bank  and  dsfendMit,  jind  made 
for  benefit  of  Knozyille  bank.  The  banks 
were  regular  oorrespondents  of  each  other, 
and  settled  their  accounts  monthly.  At 
maturity,  Nashville  bank  sent  note  to 
KnoxviUe  bank  with  instructions  to  collect 
and  credit,  and  latter,  being  in  funds,  al- 
though insolvent,  and  failing  two  days  later, 
entered  amount  due  to  credit  of  Nashville 
bank.  Heid,  a  payment^  releasing  accom- 
modation indorser.  Fini  NaL  Bank  v.  Mc- 
Clung,  40  R.  (56. 

252.  Negotiabilitv  after  pa^rment.— 
Bills  and  notes  lose  their  negotiable  char- 
acter after  payment,  as  respects  original 
ptarties,  but  party  who  shall  knowingly  ne||;o- 
tiate  bill  or  note  after  payment  binds  him- 
self, and  indorsee  may  recover  of  him 
amount  of  note  or  bilL  Mabry  v.  MaUieny, 
48  D.  753. 

Where  bill  made  payable,  not  to  drawer's 
own  order,  but  to  third  person,  who  indorses 
it,  is  accepted  by  drawee,  but  afterwards 
is  dishonored  by  his  refusing  to  pay  it,  and 
is  taken  up  from  indorser  by  drawer,  with 
indorser's  name  remaining  uncanceled,  it  is 
not  negotiable,  and  drawer  cannot  reissue 
it  But  this  rule  applies  only  to  cases  in 
which  negotiation  of  Dili  by  drawer,  after  he 
has  taken  it  up  on  its  being  returned  to  him 
dishonored,  would  expose  discharged  party 
to  new  liability.  Qardner  v.  Maiynard^  83 
D.  699. 

Bill  cannot  be  indorsed  or  negotiated  after 
it  has  once  been  paid,  if  such  indorsement 
or  negotiation  would  make  any  of  parties 
liable  who  would  otherwise  be  discharged. 
But  as  first  indorser  of  bill  is  liable  to  every 
sub^iequent  honafde  holder,  although  bill  lie 
fraudulently  circulated,  it  follows  that  if  he 
leaves  his  name  thereon  after  he  is  entitled 
to  discharge,  he  exposes  himself  to  liability 
to  such  holder.  Therefore,  in  such  case,  bill 
is  held  not  to  be  negotiable.     Ih. 

Drawer  of  protested  draft,  which  has  been 
taken  up  by  indorser  and  returned  to  him, 
with  indorsement  uncanceled,  has  no  right 
to  put  it  in  circulation  again;  and  acceptor  is 
not  liable  upon  it  to  subsequent  holder.     lb. 

Bill  does  not  lose  its  negotiability  by  being 
discounted  by  acceptor  before  maturity;  and 
if  he  reissues  it  before  it  falls  due  to  one 
who  takes  it  in  good  faith  for  valuable  con- 
sideration, indorsers  will  be  liable  to  holder 
in  same  manner  as  if  bill  had  not  passed 
through  acceptor's  hands.  Roger*  v.  C/ol- 
iagher,  96  D.  583. 

Pre-existing  indebtedness  is  good  consid- 
eration for  reissue  to  his  creditor,  before  it 


falls  due,  of  bill  which  acceptor  baa  d» 
counted  before  maturity.    Ih. 

Nothing  but  payment  destroys  negotiabil- 
ity of  note,  and  that  will  not  do  so^  when 
made  hj  last  indorser,  or  by  any  prior  in- 
dorser, if  subsequent  indorsements  are  struck 
out  before  note  is  again  put  in  ciicnlation. 
Mead  v.  SmcUt,  11  D.  62. 

Ne£[otiability  of  note  is  not  impaired  by 
its  being  paid  and  taken  up  by  indorser,  m 
cases  where  those  only  who  are  bonnd  to 
pay  at  all  events  can  be  sued  in  consequence 
of  such  paper  being  again  put  in  circuLition. 
Cochran  v.   Wheeler,  26  D.  732. 

258.  Bight  of  action  over  after  pay- 
ment. —  Payment  by  acceptor  of  bill  extin- 
guishes debt,  and  no  right  of  action  remains 
against  drawer  or  indorser  unless  acceptance 
was  supra  protest.    Swope  v.  Roes,  80  I).  5(>7. 

Acceptor  paying  bill  for  drawer's  accom- 
modation may  recover  amount  from  drawer 
on  implied  contract  to  indemnify  him,  but 
not  on  bill,  because  its  vitality  is  destroy  eit 
by  payment.     OriJUh  v.  Reed,  34  D.  267. 

Creditor's  discounting  draft  sent  him  by 
debtor,  and  |pving  latter  credit  before  ilraft 
is  honored,  will  not  conclude  him,  in  absetice 
of  negligence  or  want  of  fidelity;  and  having 
taken  up  draft  after  its  dishonor,  he  is  en- 
titled to  recover  that  amount  from  debtor. 
Ooodnofo  y.  Howe,  37  D.  46. 

If  indorsers  of  bill  take  it  up  after  it  has 
been  protested  for  non  payment,  they  merely 
discharge  contract  of  indorsement^  and  a^ain 
become  holders  of  bill,  and  are  restored  to 
their  original  situation.  Terrg  v.  Woods,  45 
D.  274. 

Payment  by  indorser  by  conveying  land, 
which  is  received  as  payment,  will  support 
action  sgainst  maker  for  money  laid  out,  ex- 
pended, etc.     Amslie  v.   WiUson,  17  D.  532. 

Person  other  than  regular  party  to  note, 
who  voluntarily  pays  it  for  honor  or  credit 
of  indorser,  without  request^  does  ntit 
thereby  acquire  right  to  repayment  fmin 
any  prior  party  thereta  Smith  v.  Sateyrr, 
92  D.  576. 

Second  indorser  of  note,  who,  bv  mistake 
or  inadvertence,  writes  his  name  above  Hrat 
indorser,  and  is  called  upon  to  pay  portion 
of  note,  may  recover  amount  so  paid  from 
first  indorser.     Slack  v.  Kirk,  5  R.  438. 

A  sold  lumber  to  B  for  0,  and  with  C*s 
consent  took  in  payment  note  payable  to  his 
own  order,  whicn  he  indorsed  to  C,  an  1  wu 
afterward  compelled  to  pay  to  inu(»oo!it 
holder.  Held,  that  there  was  an  impliud 
promise  by  C  to  reimburse  him.  Ahrahiim 
V.  Afitehell,  56  R.  312. 

254.  BenewaL  —  1.  Oeneralfy.  —  Re- 
newal of  note  previously  siven  by  same  par- 
ties is  not  continuation  of  prior  obligation, 
but  is  a  new,  separate,  and  distinct  contract. 
OalUoa  V.  Planters*  etc  Bank,  36  D.  2.%. 

Negotiable  note  given  for  account,  or  in 
renewal  of  preceding  note,  it  presumed  te 
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b«  in  payment  of  original  demand.     Crooker 
▼.  Croaker,  83  D.  509. 

Note  given  in  satisfaction  of  prior  one 
operates  as  a  discharge,  and  releases  sureties 
thereon.     Woif  ▼.  Fink,  44  D.  141. 

Renewal  of  promissory  note  does  not  sat- 
isfy debt,  but  merely  operates  to  change  evi- 
dence of  debt,  and  wul  not  destroy  rights 
under  it  which  statute  secures  to  creditors 
prior  to  eonveyance.  Lowry  ▼.  Fuher,  92  D. 
475. 

Indorsement,  "received,  renewed,**  with 
date  attached,  made  by  holder,  means  that 
interest  for  renewal  has  been  received,  and 
that  note  is  to  be  same  as  if  made  in  same 
terms  anew  from  that  date.  Lime  Bock 
Bank  v.  MaOeU,  56  D.  673. 

Agreement  does  not  operate  as  release,  as 
being  covenant  never  to  sue,  but  makes  note 
due  and  payable  at  date  of  agreement,  or 
at  least  within  reasonable  time  thereafter, 
where,  after  maturity  of  note,  parties  in- 
dorsed thereon,  "  renewed  for  an  indefinite 
time  at  ten  dollars  interest  per  month,  and 
the  whole  amount  then  to  pay  when  both 
parties  may  agree."  Bamot  v.  SehoUnfek, 
83  D.  425. 

Receipt  of  new  note,  signature  to  which 
18  afterward  found  to  be  forged,  does  not 
operate  as  payment  of  original  note  or  ex- 
tinguishment of  right  of  action  thereon. 
Goodrich  v.  Tracy,  5  R.  281;  AUenv.  Sharpe, 
10  R.80. 

If  payee  take  from  maker  note,  and  at 
same  time  surrender  maker's  note  of  earlier 
date  given  for  loan  of  money,  the  facts,  and 
not  merely  what  payee  called  or  considered 
the  transaction,  will  determine  whether  it 
was  a  renewal  or  payment  of  original  loan. 
Bank  <if  Cadh  v.  Slemnuma,  32  R.  364. 

Maker  of  renewal  accommodation  note  is 
liable  thereon  to  third  person  who  has  ad- 
vanced mone^  on  original,  which  was  given 
without  restriction  of  use,  and  surrenders  it 
for  second.     Dunn  v.  Wteton,  36  R.  310. 

2.  lUustrations,  —  Where  promisor  of  note 
overdue  applied  to  bank  which  had  dis- 
counted it  tor  renewal,  and  bank  indorsed 
upon  wrapper  in  which  it  was  inclosed,  "re- 
newed for  three  months,"  and  received  three 
months'  interest  in  advance,  bat  retained  old 
note,  such  indorsement  did  not  become  a  part 
of  note,  and  bank  was  not  precluded  by  it 
from  commencing  action  upon  note  within 
three  months.  Central  Bank  v.  WiUard,  28 
D.  284. 

A  and  B  indorsed  three  notes,  payable  at 
<1ifferent  dates,  upon  condition  that  maker 
should  execute  mortgage  to  payee,  condi- 
tioned that  mortgaged  property  should  be 
sold  if  said  notes  were  not  paid  at  maturity. 
First  note  fell  due,  was  protested,  etc,  but 
was  replaced  by  new  note,  with  consent  of 
all  concerned.  After  original  but  before 
new  or  any  of  other  notes  fell  due^  mort- 
gaged property  was  sold,  with  consent  of 

1  A.  D.  B.— « 


mortgagor  and  maker  of  notes,  but  not  of 
indorsers,  and  proceeds  of  sale  applied  to 
payment  of  two  notes  first  falling  due,  with- 
out protesting  them,  and  suit  was  brought 
against  indorser  upon  third  note.  Held, 
that  right  to  sell,  which  arose  when  first 
note  was  not  paid,  ceased  with  substitution 
of  new  note,  and  that  sale  before  maturity 
of  said  new  note  violated  contract  between 
parties,  and  discharged  indorser.  Mayhem 
T.  Boyd,  69  D.  101. 

Firm  issued  paper  with  accommodation 
indorsements,  and  protected  indorsers  by 
mortgage  executed  by  partners.  Subse- 
quenUy  one  of  partners  retired,  and  remain- 
ing partners  formed  new  firm,  which  issued 
paper  in  renewal  of  some  of  that  issued  by 
old  firm.  This  new  paper  was  indorsed  by 
one  of  former  indorsers,  and  new  mortgage, 
executed  by  all  members  of  old  firm,  cover- 
ing estate  previously  mortgaged  with  other 
property,  protected  this  indorser.  After 
voluntary  assignments  by  new  firm,  retired 
member  of  old  firm,  and  last-named  in- 
dorser,—  held,  that  new  paper  was  mere 
renewal  of  old,  and  that  holders  of  new  paper 
were  entitled  equally  with  holders  of  old  to 
fund  furnished  by  first  mortgage.  Held, 
further,  that  no  inference  of  iu>8olute  pay- 
ment of  old  paper  by  new  could  be  drawn 
from  fact  that  new  mortgage  was  given,  nor 
from  fact  that  old  paper  was  surrendered  or 
canceled  on  issue  of  new.  Nightingale  v. 
Chafee,  23  R.  31. 

Note  payable  "at  the  banking  house  of 
Hoge,  Sheets,  ft  Co.,  Bellaire,  Ohio,"  was  in- 
dorsed for  accommodation  by  defendants  aod 
others,  and  afterward,  without  consent  or 
knowledge  of  defendants,  maker  altered 
place  of  payment  to  "  National  Bank  of 
West  Virginia,  at  Wheeling,"  and  it  was  ne- 
gotiated for  his  benefit  to  bona  fide  purchaser. 
That  note  was  twice  renewed,  aefeudants 
and  others  indorsing  both  renewals,  and 
original  and  first  renewal  note  being  surren- 
dered. In  action  upon  last  renewal,  —  held, 
that  although  alteration  of  original  note 
would  have  discharged  defendants,  yet  re- 
newals were  upon  new  consideration,  namely, 
extension  of  time  to  maker,  and  defendants 
were  liable.  Bank  qf  Ohio  VcUley  v.  Lockwood, 
31  R.  768. 

ynL  AonoNs  UPON  Bnxs  aud  Nona. 
1.  The  Right  of  Action, 

955.  Form  of  action.  —  Promissory  note 
at  maturity  presents  contract  perfect  in  all 
its  parts  when  standing  alone,  and  is  compe- 
tent to  sustain  action  at  law  unsupported  by 
any  other  fact.  Eckel  v.  Murphey,  53  D. 
607. 

Indorsee  may  sue  maker  or  indorser  of 
note  for  money  had  and  received,  or  for 
money  lent.  Eagle  Bank  ▼.  Smith,  13  D. 
37. 

Privity  of  oontraet  exiata  between  indonae 
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of  note  and  maker  or  indorser,  alUioogh  each 
privity  it  not  necetsary  ground  for  action 
for  money  had  and  reoeived.    lb. 

Action  for  money  paid  will  not  lie  against 
maker  of  note  at  snit  of  payee  who  indorses 
note  and  afterwards  pays  and  takes  it  up. 
His  remedy  is  open  not^  and  not  upon  ac- 
oount  for  money  paid  to  use  of  maker.  Wil' 
ttanu  ▼.  Durst,  78  D.  548. 

Accommodation  indorser  of  note,  paying 
1%,  cannot  recover  of  maker  on  money  counts, 
bat  must  sue  on  note;  and  if  note  be  barred 
bv  statute  of  limitations,  he  cannot  recover, 
althouffh  he  may  have  paid  amount  to  holder 
before  oar  of  statute  had  interposed,     lb. 

Action  of  debt  may  be  brought  upon  note, 
and  in  such  action  it  need  not  be  averred  or 
proved  that  there  was  any  consideration  for 
note.    8 wad  v.  Coleman^  56  D.  112. 

856.  When  the  right  to  sue  arieee. 
— Right  of  action  of  indorsee  of  negotiable 
instrument  is  perfect  against  all  parties  on 
maturity  thereof,  when  demand  has  been 
made  and  notice  of  non-payment  given  as 
required  by  law  merchant.  Afvdd  v.  HarveTf 
64  D.  644. 

Snit  on  negotiable  paper  may  be  brought 
OB  day  it  faUs  due,  if  demand  for  payment 
has  first  been  made  at  reasonable  honr  of 
that  day.  Oreeley  v.  ThursUm,  16  D.  285; 
8ta^  T.  FrankUn  Bank,  35  D.  345. 

Payee  of  bill  payable  at  day  certain  may 
immediately  sue  drawer  upon  its  dishonor. 
Boekmore  r,  Davenport,  65  D.  132. 

Action  commenced  on  day  of  dishonor, 
against  indorser,  after  notice  mailed,  will  be 
snstained,  although  writ  was  served  before 
Botioe  oould  be  received  by  maiL  Shed  ▼• 
Brett,  11  D.  209. 

Suit  brought  upon  promissory  note  on  day 
it  falls  due  is  premature,  as  maker  has  all  of 
that  day  in  which  to  pay  it.  Wiletnnbe  v. 
Dodge,  58  D.  411;  Taylor  t.  Jaeoby,  45  D. 
615;  Beiuon  v.  Adams,  35  R.  220. 

Except  in  case  of  negotiable  paper,  debtor 
oannot  be  subjected  to  action  until  after 
whole  of  day  of  payment  has  passed.  Greeiey 
T.  Tkwretan,  16  D.  285. 

Action  on  note  payable  one  day  after  date 
cannot  be  maintained  until  day  after  day  of 
payment  Tayhr  v.  Jaeoby,  45  D.  615; 
Davie  v.  Eppinger,  79  D.  184. 

Note  drawn  on  Saturday,  payable  one  day 
after  date,  becomes  due  on  Monday  follow- 
ing, if  no  days  of  grace  are  allowed.  Action 
cannot  be  commenced  on  day  of  date  of  note, 
on  ground  that  day  following  is  Sunday. 
Sandere  v.  OchiUree,  30  D.  651. 

Where,  however,  note  falls  due  on  Sunday 
subsequent  to  next  day  after  its  date,  day  of 
payment  is  day  previous  to  that  agreed  upon 
Dy  parties  for  performance,     fb. 

Post  notes  of  a  bank  are  payable  on  de- 
mand made  at  any  time  durins  banking 
hours  on  last  day  of  grace;  and  if  payment 
la  ^udI  made,  action  may  properly  be  com- 


menced on  same  day.  Btanlee  t.  Fraa^Gm 
Bank,  35  D.  345. 

Action  on  note,  payable  generally,  eem- 
menced  at  a  quarter  past  six,  F.  v.,  ea  last 
day  of  grace,  no  demand  of  payment  having 
been  made,  is  prematue.  JBitfef  ▼.  Tmoer, 
8  R.  439. 

In  computing  time  of  limitation  of  action 
on  note,  day  on  which  it  matures  is  to  be 
excluded;  and  mle  is  same  where  note  is 
payable  at  bank,  so  that  action  might  be 
brought  upon  it  after  buaineas  hours  oo  day 
of  maturity.  Blaehnan  t.  Nearing,  21  IC 
634. 

Parol  extension  of  time  of  payment  of 
note  is  binding,  so  that  suit  cannot  be 
brought  until  expiration  of  that  time.  Fer^ 
gueon  v.  HUl,  21  D.  641. 

257.    where  note  is  payable  in 

inetallments.  —  Upon  note  payable  in  in- 
stallments, action  may  be  maintained  for 
each  installment  as  it  becomes  due;  and 
statute  of  limitations  then  begins  to  run. 
Bush  V.  BtoweO,  10  R.  694. 

And  whether  amount  of  such  installment 
is  souffht  to  be  recovered  as  debt  or  damages 
is  probably  immaterial  under  Missouri  prac- 
tice act.     CapUi  v.  Branham,  64  D.  183. 

258.  What  will  destroy  the  ri^ht  of 
action.  —  Intentional  destruction  of  note 
hj  party  to  whom  it  belongs  destroys  his 
right  of  action  on  it.  Vanauken  ▼.  Hombeek, 
25  D.  509. 

Action  on  note,  transferred  pending  snit 
thereon,  cannot  be  further  maintained,  even 
though  it  was  agreed  at  time  of  transfer  that 
action  should  be  continued  in  name  of  plain- 
tifi^  and  though  note,  beinff  indorsed  in 
blank,  was  transferred  by  delivery  enly, 
OurUe  V,  Bemie,  68  D.  377. 

SL  Partlee. 

259.  Who  may  sue,  generally.  ^ 

Note  in  which  payee  is  referred  to  by  de- 
scription may  be  sued  on  by  him  in  his  in- 
dividual name.  McKumey  v.  Barter,  43  D. 
96. 

Action  upon  noto  payable  "  to  the  cashier 
of  the  Commercial  bsAk  "  may  be  maintained 
b^  bank  as  promisee,  it  appearing  that  con- 
sideration proceeded  from  bank.  Prteideat 
etc  V.  Fretieh,  32  D.  280. 

Negotiable  noto  pavable  to  particular  per- 
son as  cashier  or  bank  veste  in  person 
named,  individnallv,  legal  interest  in  note 
so  far  as  to  enable  him  to  sue  for  ito  ooUeo- 
tion  in  his  own  name.  Horak  v.  Long,  34 
D.  378;*  Mcffenry  v.  Bidgley,  35  D.  110. 

BonaJSde  holder  of  note  in  which  bank  is 
nominal  payee  may  sue  thereupon  in  name 
of  bank  upon  giving  it  proper  security 
against  coste.     BUiot  v.  Abbot,  37  D.  227.  . 

Note  payable  to  one  person,  but  delivered 
to  another.,   as  promise  ol  maker  to  him, 

•  Who  must  sue  vpoB  aote  pejable  to  eesUsi^ 
see  note,  4S  Di  178,  m 


mUA  OF  EXCHANGE  AND  PROMISSORT  NOTES,  Vm,  %  927 

IPor  Index  to  Notes  In  Amerlonn  Deeisions  nnd  Amerloan  Beportii,  see  pp.  5-t59. 


may  be  declared  npon  by  latter  in  his  own 
mame  as  note  made  payable  to  himielf  by 
Bune  of  third  person.    /& 

Payee  of  note,  who  takes  it  np  after  it  has 
been  negotiated,  may  reoorer  on  it,  in  same 
manner  as  if  it  had  never  been  negotiated. 
MerrilU  ▼.  Swift,  46  D.  315. 

Legal  holder  of  note  may  maintain  action 
thereon,  although  he  has  disposed  of  his  in- 
terest in  it,  but  without  tnuisfer.  Tkamp- 
mm  Y.  Cartwri^  46  D.  9&. 

Note  payable  to  heirs  of  Eliiabeth  Cox 
may  be  sued  on  by  presumptive  heir  in  life- 
time ef  ancestor.  Cox  ▼•  BeUxhoaver,  47  D. 
145. 

Indorser  of  note  may,  at  any  time  after  it 
beoomes  due,  pay  amount  to  legal  holder, 
and  at  enoe  proceed  to  enforce  it  against 
■utker;  or  in  case  several  judgments  have 
been  obtained  upon  such  instrument  against 
bim  and  maker,  may  pay  judgment  against 
himself,  take  assignment  of  that  against 
maker,  and  enforce  it  in  his  own  behalf. 
Minnesota  statute  does  not  change  this  rule. 
/Wfom  V.  Oarli,  80  D.  429. 

Bill  of  exchange  it  exeeption  to  eommon- 
law  rule  that  chose  in  action  cannot  be 
aesi^ed  so  as  to  give  assignee  right  of  action 
in  his  own  name.  Conine  v.  Junction  eU.  it 
M.  Co,,  69  D.  290. 

One  to  whom  note  has  been  indorsed  as 
ec^lateral  security  may  maintain  action 
tbereon  against  maker,  after  payment  of  his 
debt»  either  for  himself  or  as  trustee  for 
payee,  unless  maker  is  thus  deprived  of 
acme  equitable  defense  a«  against  payee. 
Logan  v.  CaneU,  82 IL  463. 

AotioB  can  be  maintained  on  notes  and 
obligations  only  by  those  in  whom  legal  title 
is  vested.    FoUier  v.  Schroder,  92  D.  521. 

Aetion  en  unindorsed  negotiable  note  can 
be  maintained  only  by  payee  or  his  personal 
representative.  Brown  v.  Nome,  92  D. 
683. 

Action  at  law  cannot  be  maintained  upon 
Bote  made  by  several  persons  payable  to  one 
of  their  number;  but  if  indorsed  to  third 
person,  he  may  maintain  action  upon  it. 
Fkeher  v.  Barroim,  28  D.  306. 

Second  transferee  of  note  cannot  trnkinfaiw 
suction  against  payee,  except  by  virtue  of 
oontraot  of  indorsement  Waieon  v.  Cheeire, 
87  D.  382. 

Second  transferee  of  note  cannot  maintain 
action  against  payee  for  pavee's  fraud  in 
transfer  of  note  to  first  transferee.     7  6. 

200.  on  note  indorsed  in  blank. 

^-  Bona /tie  holder  of  note  indorsed  in  blank 
IS  entitled  to  sue  upon  it  Sterling  v.  Bender, 
44  D.  639;  Kunkel  v.  Spooner,  66  D.  332. 

Holder's  indorsement  in  blank  of  note  de- 
posited with  bank  for  collection,  in  accord- 
ance with  rule  of  bank,  does  not  deprive 
bim  of  his  right  to  sue  upon  it  in  his  own 
name  if  not  paid.    Smith  v.  Meliamui,  27  D. 


Maryland  statute  of  1825,  ffiving  holder 
of  bin  right  to  sue  thereon  in  his  own  name 
where  it  is  indorsed  in  blank,  does  not  ex- 
tend that  right  to  one  who  has  no  interest 
in  bill  as  holder  or  owner.  Whit^ord  v. 
Burekmyer,  39  D.  640. 

Indorsement  in  blank  to  several  persons 
enables  them  to  sue  jointly,  without  proving 
that  they  are  partners,  or  that  bill  was  in- 
dorsed or  delivered  to  them  jointly.  Neelp 
V.  Jfoms,  76  D.  753. 

261.  When  agent  of  real  owner  may 
■no.  —  Indorsement  of  note  to  agent  trans- 
fers title  thereto,  as  to  all  parties  except  his 
principal,  and  agent  may  maintain  action 
thereon  is  his  own  name.  Poorman  v.  Milk, 
96D.  90. 

Agent  may  sue  in  his  own  name  upou 
negotiable  pifwr  indorsed  in  blank.  Ptaarce 
V.  Aut^  34  D.  623. 

Where  joint  owners  of  goods  agree  to  sell 
them,  and  to  take  therefor  notes  to  be  made 
payable  to  person  agreed  upon  as  bearer, 
who  is  to  collect  for  their  common  benefit 
and  to  pay  over  on  their  joint  order,  sucb 
bearer  may  maintain  action  at  law  against 
one  <rf  said  joint  owners,  on  note  made  by 
him  in  payment  of  part  of  said  goods  pur- 
chased by  him,     SmiOi  v.  Burton,  23  D.  203. 

262.  When  one  indorser  may  sue 
another.  •»  Where  indorser  or  surety  is 
compelled  to  pay  any  money  whatever  on 
account  of  inaorsement,  or  suretyship,  law 
implies  request  and  promise  of  repayment 
by  prior  indorser  or  principal,  upon  which 
immediate  aetion  will  lie,  without  waitins 
for  further  payments.  Wright  v.  Butler,  21 
D.  323. 

Action  for  money  paid  will  lie  against  in- 
dorser, where  subsequent  indorser  has  made 
partial  payment  on  note,  and  same  remains 
m  hands  of  third  person  as  owner,     lb. 

If  plaintiff  has  taken  op  whole  noto,  in 
such  case  he  must  sue  in  special  count  on 
noto  itself,  and  cannot  maintain  action  for 
money  paid.    /&. 

Lator  indorser  cannot  recover  from  one 

Erior,  who  indorsed  at  instance  of  former,  for 
is  accommodation,  and  without  any  consid- 
eration Ffifting  Wliitwell  v.  Crthore,  28  D. 
141. 

It  seems  that  prior  indorser  may  recover 
against  subsequent  indorser  on  proof  that 
such  was  the  intent  of  the  parties.  Huhbard 
V.  MaUhewe,  13  R.  662. 

268.  ^oper  parties  defendant.  — 
Parties  to  bill  are  all  absolutely  liable  after 
default  by  acceptor  and  notice  thereof,  and 
holder  may  proceed  against  one  or  all,  at  his 
election,  until  he  obtains  satisfaction.  Abev' 
crombie  v.  Knox,  37  D.  721. 

Maker  and  indorser  of  note  may  be  joined 
as  defendaata  Hunter  v.  Hempiead,  13  D. 
468. 

So  held  where  indorsement  was,  "  For  value 
leceivedt  I  guarantee  the  payment  oi  tb« 
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within  note,  and  waive  notice  of  non-pay- 
ment.** Snch  guaranty  amounts  to  indorse- 
ment, and  therefore  guarantor  may,  under 
■tatnte,  be  sued  jointly  with  makers.  /Vof- 
•er  ▼.  Luqueer,  40  D.  288. 

Where  surety  on  note  is  sued  jointly  with 
principal,  by  oo-surety  who  has  taken  up 
note,  he  maj  show  that  he  is  only  surety, 
although  not  so  described  in  note.  Snob 
surety  is  not  liable  in  snch  joint  action,  and 
fact  that  plaintiff  did  not  know  what  was 
relation  between  him  and  principal  makes 
no  difference.    McOee  ▼.  Prouty,  43  D.  409. 

Disminal  of  action  as  to  one  of  two  joint 
•ad  several  makers  of  note  does  not  preclude 
plaintiff  from  prosecuting  suit  against  the 
other.     Dean  v.  Duffield,  58  D.  108. 

Drawer  of  bill  has  no  right  to  delay  holder 
by  calling  in  acceptor  in  warranty  unless 
former  has  paid  same.  Wtsmm  ▼.  Oarriaon, 
68  D.  574. 

Payee  of  note  is  proper  party  in  suit  hj 
assignee  of  same  against  maker,  where  he  u 
joined  with  maker  as  defendant,  and  hiils  to 
demur  or  answer,  but  afterwards  files  plead- 
ins  in  nature  of  reply  to  answer  of  his  co- 
defendant;  if  issues  formed  were  such  as  te 
enable  court  to  determine  how  much  assignee 
was  entitled  to  recover  from  maker,  and 
what  deductions  maker  was  entitled  to  for 
payments  made  severally  to  payee  or  as- 
signee, and  thus  amount  for  which  payee 
would  be  responsible.  Swift  t.  lUUwoi^  71 
D.  318. 

In  action  against  makers,  it  is  not  neces- 
nry  that  plaintiffs  should  have  made  out 
pood  cause  of  action  as  to  all  the  defendants 
m  order  to  entitle  them  to  recover  against 
those  as  to  whom  they  made  ont  good  case. 
HurU  V.  Standart,  77  D.  79. 

Where  two  persons  give  their  note  for 
land  jointly  conveyed  to  them,  and  after- 
wards one  of  them  conveys  his  interest  to 
the  other,  who,  payee  assenting  to  arrange- 
ment, assumes  payment  of  whofo  note,  payee 
can,  in  action  for  monev  had  and  received, 
recover  whole  amount  of  note  against  Pfrtv 
who  has  thus  assumed  its  payment*  nooi- 
hwy  Y.  Woodbury,  90  D.  656. 

S.  Pleading, 

964.  General  rules  of  pleading.— 
If  indorser  of  note  die  before  it  rails  due,  and 
holder,  in  action  a^fainst  executors,  alleges 
that  indorser  promised  to  pay,  in  his  life- 
time, it  is  fatal,  and  on  such  count  no  re- 
oovery  can  be  had.    Stewart  v.  Bden,  2  D.  222. 

Note  evidently  payable  at  some  time  after 
date  cannot  be  declared  upon  as  note  payable 
en  demand,  though  by  reason  of  omission  of 
certain  words,  exact  time  of  payment  cannot 
be  determined.  So  where  note  is  payable 
*'  twenty-four  after  date,**  it  cannot  be  de- 
clared upon  as  note  payable  on  demand. 
Conner  v.  South,  40  D.  59. 

Declaration  on  bill,  against  drawee^  whote 


acceptance  was  not  general,  but  qualified  bf 
promise  to  pay  when  it  should  be  preeentea 
at  subsequent  time,  need  not  allege  snch 
qualificaton,  nor  need  plaintiff  prove  sub- 
sequent presentation  for  payment*  Clarke  v. 
OoidoH,  45  D.  768. 

Averment  that  note  was  indorsed  before 
suit  in  declaration  thereon  is  not  to  be  oon- 
sidered  in  determining  that  fact;  because  it 
is  not  evidence.    Stevene  v.  BeaU,  57  D.  108. 

Declaration  in  action  on  note  need  not  set 
ont  consideration,  (kaplea  v.  BroMham^  64 
D.  183. 

Indorsee  of  bill  may  declare  on  first  of  set^ 
and  produce  in  evidence  on  trial  seoond,  duly 
presented  and  dishonored.  Waleh  v.  Blatck' 
ky.  70  D.  469. 

Note  payable  to  maker,  and  indorsed  by 
him  to  another,  may  be  admitted  as  evidence 
of  previous  indebtedness  of  maker  to  in- 
dorsee; but  it  must  be  averred  that  it  was 
executed  with  intent  of  binding  maker  for 
payment  of  such  indebtedness.  MukUng  v. 
Saltier,  77  D.  172. 

Complaint  sufiSciently  states  eanae  of  ac- 
tion, although,  after  setting  ont  oertain 
valid  notes,  it  states  that  thev  were  sur- 
rendered and  canceled,  defenoant  giving, 
in  lien  thereof,  certain  other  notes  of  like 
amount,  in  which  usurious  interest  was  re- 
served for  extension  of  time  of  payment; 
and  plaintiff  is  entitled  to  recover  amount 
actuidly  due  upon  the  valid  notes.  Wmated 
Bankr.  Webb,  100  D.  436. 

865.  The  common  oonnts.  —  Note 
may  be  given  in  evidence  -under  common 
money  counts,  to  show  amount  still  doe,  in 
action  for  money  paid  for  nse  of  defendant 
Mathem  v.  Fogg,  44  D.  257. 

Accepted  cash  draft  or  bill  is  admissible 
under  count  for  money  had  and  received 
against  acceptor.  WeiU  T.  Brigkanit  52  D. 
750. 

Indorser  can  recover  on  common  count  of 
indorsee  against  maker,  in  action  against  one 
of  parties  who  mads  note.  Rambo  ▼.  MetM, 
63  D.  694. 

Where  declaration  oonnts  specially  ca 
note,  and  also  contains  common  counts, 
general  demurrer  thereto  must  be  ovemled, 
if  oommon  counts  are  good,  whatever  may 
be  character  of  special  count  Nicherwom  v« 
Shtldon,  86  D.  28a 

Note  is  evidence,  under  common  oonnts, 
in  assessment  of  damsges,  without  proving 
any  consideration.     lb, 

dd6.  Averments  as  to  execution 
and  dellTory. — Delivery  and  making  of 
note  need  not  be  alleged  in  those  words;  if 
otherwise  clearly  alleged,  it  is  sufficient. 
Binneg  v.  Pluml^,  26  D.  313. 

Alleging  promise  in  and  by  note  is  suffi- 
cient; it  is  not  necessary  to  raise  promise 
from  maker's  liability.  A.;  Mom  v.  Chdlg, 
62  D.  301. 

Note  signed  by  one  for  himself  sad 
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other  may  be  declared  on  ac  note  of  both, 
provided  authority  to  execute  note  is  shown. 
OhoU  V.  Lime,  32  D.  367. 

In  action  on  note  by  aangnee  thereof, 
plaintiff  need  not  arer  that  defendant  and 
payee  are  different  persona.  Fact  that  they 
are  nme  person  is  matter  of  defense  prop- 
erly coming  from  other  sids.  Cooper  t.  Pof- 
Icm,  85  D.  6ia 

Owner's  right  of  action  on  note  is  as  per- 
fect if  it  is  in  possession  of  defendant  as  if  it 
wore  in  his  own  possession,  and  fact  of  pos- 
aoasion  need  not  be  alleged  in  oomplamt. 
JicCiusk^  y.  Oerhaumr^  90  D.  612;  Uayward 
V.  QrofU^  97  D.  228. 

Complaint  in  action  on  notes,  which  sets 
them  ont  in  full,  and  shows  ezecntion,  de- 
livery, maturity,  and  ownership  of  them, 
and  that  there  is  a  certain  sum  "  due,  owing, 
aod  payable  "  thereon,  is  sufficient,  without 
direct  allegation  of  non-payment  Hovoasrd 
V.  RiehardB,  90  D.  620. 

One  who  has  acquired  indorsed  note  from 
maker  cannot  recover  against  indorser  with- 
oat  allegmg  that  instrument  was  for  accom- 
modation. CaLlahom  v.  Firti  NaL  Bank,  39 
B.262. 

267  Setting  out  tho  note.— Inser- 
tion of  words  *'for  use  of,"  etc.,  in  note 
payable  to  bearer,  constitutes  no  part  of  lenl 
oontract,  and  words  need  not  necessarily  oe 
set  ont  in  action  of  asiumotU  on  contractb 
Bomnaffe  v.  Fmner,  45  D.  278. 

Notes  exhibited  with  petition  against  de- 
fondants  constructively  summoned,  are  prima 
/ode  genuine,  and  require  no  other  proof 
aihmde  of  their  genuineness.  JBticbuer  v. 
Bush,  85  D.  634. 

268.  Pleading  the  legal  effect.  — In- 
■tmment  need  not  be  pleaded  in  its  pre- 
ctse  words,  but  may  be  averred  according  to 
its  legal  effect  MUcheU  v.  Welch,  55  D. 
667. 

Note  set  out  in  pleading  sccording  to  its 
legal  eflEect  may  be  given  in  evidence  under 
eomknon  count    Dart  v.  Sherwood,  76  D. 


Declaration  need  not  allege  that  note  was 
indorsed  to  indorsee  or  his  order,  legal  effect 
being  same  whether  it  was  or  was  not  so  in- 
dorsed.    Hodges  v.  Adamu,  46  p.  181. 

Declaration  must  contain  true  statement 
of  promiM  according  to  its  legal  effect,  amd 
where  it  is  declared  on  as  absolute  promise, 
and  note  shows  conditional  promise,  there  is 
a  variance.  Wooditoek  Bant  v.  Downer,  65 
D.  210. 

Where  note  contains  stipulation  as  to 
manner  of  payment  which  is  clearly  for  ben- 
efit of  maker,  and  he  neglects  to  avail  him- 
self of  privilege  insert^  for  his  benefit 
according  to  its  terms,  note  becomes  abso- 
lute as  promise  to  pay,  and  complaint  which 
BO  describes  it  conforms  to  its  legal  effect, 
and  is  sufficient  Weaver  v.  Lofele^,  94  D. 
671. 


269.  ATermente  as  to  preeentment, 
notice,  and  protest-^  In  suing  upon  note 
or  bill  payable  at  specified  place,  it  is  not 
neoessarv  to  either  aver  or  prove  demand  at 
time  and  place  specified.  BuUerJUld  v.  Km- 
sis,  SO  D.  657;  VfTeed  v.  Van  HotOm,  17  D. 
468. 

Defendant,  if  he  means  to  avail  himself  of 
want  of  such  demand,  must  plead  that  be 
was  ready  at  time  and  place  appointed  to 

Say,  but  plaintiff  did  not  come  there;  which 
efense  goes  only  to  damages  and  costs,  but 
not  to  cause  of  action.  WoleoU  v.  Van  8ani^ 
voord,  8  D.  396;  New  Hope  eU.  Co.  v.  Perry, 
52  D.  443. 

Facts  excusing  demand  or  notioe  for  woop 
payment  may  be  given  in  evidence  under  ordi- 
nary alle^tion  of  demand  and  notice.  Facts 
which  dispense  with  demand  or  notice  will, 
in  law,  be  deemed  proof  of  demand  or 
notice.  ^Mfin  v.  BalteeU,  46  D.  346;  Stew- 
art  V.  Bden,  2  D.  222;  Ooodioe  v.  Oodley,  61 
D.  159;  Windham  Bank  v.  Norton,  66  D. 
397.  Contra,  see  Curtie  v.  State  Baei,  S8  D. 
143. 

Waiver  of  notice  of  protest  bv  indorser  of 
bill  or  note  may  be  proved  under  averment 
of  notice^  although  such  indorser  received 
no  consideration.  WhU^ord  v.  Burekmifer, 
39  D.  640.  &  P.,  Hibbard  v.  BweeU,  41  a 
733;  Harrieon  v.  Bailey,  97  D.  6a 

Provision  of  statnt^  that  "the  substan- 
tive facts  necessary  to  constitnte  the  canee 
of  action  be  stated  with  snbetantial  oer« 
tainty,"  does  not  change  this  mle.  Hani' 
eon  V.  Bailey,  97  D.  63. 

Notice  alleged  in  declaration  in  action 
against  guarantor  of  promissory  note  need 
not  be  proved.     Oil>lu  v.  Ca$mon,  11  D.  699. 

Proof  that  establishes  plaintiff's  right  to 
recover  on  note  will  support  declaration  in 
all  cases  where  note  is  given  in  evidence; 
and  although  such  declaration  alleges  pre* 
sentment  and  demand,  they  need  not  be 
proved  if  they  were  not  necessary.  North 
Bank  v.  Abbot,  25  D.  334. 

Averment  Uiat  "said  bill  was  presented 
and  shown  at  place  of  business  of  said  8.  k 
C,"  eta,  without  statins  that  presentment 
was  in  city  of  New  Ton:,  will  oe  sufficient 
averment  that  it  was  presented  there,  where 
bill  is  drawn  on  &  &  0.  of  New  York.  OmI- 
btm  V.  Caeey,  33  D.  304.  8.  P.,  Haaard  ▼. 
SheUon,  48  D.  129. 

Averment  that  indorser  had  "due notice ** 
of  non-acceptance  of  foreign  biU  is  sufficient 
averment  of  protest  for  non-acceptance. 
Cullumy.  Caeey,  33  D.  304. 

Where  date  of  note  sued  on  bv  indorsee  is 
stated  in  complaint,  and  date  ot  commence- 
ment of  suit  appeared  also  in  it  court  would 
ex  officio  know  whether  plaintiff  had  shown 
due  diligence,  as  defined  and  required  by 
statute;  and  there  would  be  no  necessity  of 
averment  of  diligence,  or  demand  and  nouce^ 
or  of  date  of  indorsement^  to  enable  plaia 
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tiff  to  maintain  hii  action.  Hutddru  v. 
FlkOge,  47  D.  859. 

Time  of  presentment  must  be  alleged  in 
complaint  on  bill;  and  allegation  that  bill 
was  *'duly  presented  for  payment"  at  place 
where  **  payable/'  is  insufficient  on  demurrer. 
Harbimm  ▼.  Basik  of  Indiana,  92  D.  308. 

270.  ATerments  as  to  plaintiff  'a  title 
••  legal  holder.  —  Ayerment  that  payee 
indorsed  note  to  plaintiflf  is  sufficient  against 
objection  that  complaint  does  not  show  in- 
dorsement in  writing.  Kem  t.  HaaUngg,  71 
D.  380. 

ATorment  that  party  '*to  whom  or  to 
whose  order  payment  of  said  money  in  said 
bill  specified  was  directed  or  requested  to  be 
made  indorsed  it  to  plaintiff/'  is  substantial 
ayerment  that  bill  was  payable  to  that 
party's  order;  and  though  mformal  and  de- 
fective^ and  therefore  specially  demurrable, 
yet  it  shows  that  plaintiff  had  title  by  in- 
dorsement, and  will  be  sufficient  after  ver- 
diot     MUdM  Y.  Wdeh,  65  D.  557. 

Indorsee  of  pronussory  note  may  declare 
thereon  as  assignee.    Smith  ▼.  Kendall,  80  D. 

8a 

Ayerment  that  one  of  payees  had  released 
Ms  interest  in  note  to  the  other  is  not  suffi- 
cient alle^tion  to  sustain  suit  by  assignee  of 
latter  agamst  maker.  BemieU  r,  McQaughy, 
34  D.  77. 

Allegations  in  declaration  on  note,  that 
plaintim  were  administrators  of  certain  per- 
son deceased  at  time  promise  was  made,  and 
that  it  was  made  to  them  personally  by  that 
name  and  description,  are  traversable  allega- 
tions, and  must  m  denied  under  oath.  Adams 
▼.  King,  61  D.  64. 

87 1 .  Varianoe. — Declaration  describing 
note  without  naming  any  place  of  payment 
is  not  sustained  by  mtroducing  in  evidence 
note  which  is  payable  at  place  named.  Va- 
riance is  fatal.     Lowe  v.  BUm,  76  D.  742. 

There  is  no  variance  where  declaration  sets 
out  note  signed  by  Zelotes  Terry,  and  proof 
is  offered  to  show  that  it  is  note  of  Zelotes 
Terry,  trustee  for  East  family  of  Shakers. 
Peaae  v.  Pease,  95  D.  225. 

872.  Defendant's  pleadings,  g^ener- 
ally.  —  Defect  in  declaration  on  note,  in 
alleging  demand  and  notice,  must  be  taken 
advantage  of  on  demurrer,  or  by  way  of  ex- 
ceptions to  admissibility  of  evidence  at  triaL 
Bank  qfCoUtrntria  v.  Magruder,  14  D.  271. 

Indorser  of  bill  who  seeks  to  escape  liability 
on  account  of  want  of  notice  of  dishonor 
must  allege  that  such  notice  was  not  given. 
Allegation  that  such  notice  was  never  re- 
oeivM  by  him  is  not  sufficient.  OrqfU  v. 
Dexier,  42  D.  666. 

When  party  sues  maker  upon  note  which 
was  made  payable  to  maker  or  order,  and 
indorsed  by  him  to  party  suing,  maker's 
prayer  for  oyer  is  satisfied  by  setting  out 
note  together  with  indorsements  SwU  v. 
Bdwarde,  56  D.  294. 


Plea  showing  bill  to  be  void  under  law  of 
place  where  it  is  to  be  paid  is  not  immaterial, 
as  it  is,  if  true,  good  defense  to  suit  on  biD. 
MeAmiter  t.  Snuth,  65  D.  651. 

Allegation  in  answer  of  offer  to  pay  noto^ 
failing  to  aver  readiness  to  pay,  and  not 
showing  money  brought  into  courts  is  no  de- 
fense.    Contoell  V.  Pumphrey,  68  D.  611. 

Where  defendant  can  resort  for  defense  to 
law  of  another  state,  he  should  plead  and 
prove  such  foreign  law.  Maaon  v.  Dammuf^ 
85  D.  363. 

Plea  of  payment  in  action  on  bill  confesoeo 
cause  of  action  as  set  forth  in  declaration, 
and  it  is  error  to  permit  evidence  to  be  heard 
or  to  require  plaintiff  to  answer  interroga- 
tories tending  to  show  that  bill  was  not  made 
by  defendant  in  his  individual  capacity,  bul 
as  president  of  a  corporation.  Bautd  ▼.  HaU^ 
100  D.  761. 

878.  The  general  issue. — Answer 
consisting  of  general  denials  without  veri* 
fication  admits  genuineness  and  due  execu- 
tion of  note  sued  on,  where  copy  of  such 
note  is  attached  to  and  made  part  of  com- 
plaint. Horn  V.  Vakano  Water  Co.,  73  D. 
569;  Sinith  v.  MeManus,  27  D.  519. 

Indorser  of  note  payable  to  bearer  is  liabk 
on  his  indorsement,  especially  where,  in  aa^ 
sumpsit  against  him  as  indorser,  he  pleads 
general  issue,  thereby  admitting  character 
m  which  he  is  sued.  TiUfnan  v.  AiUea,  43  D. 
520. 

In  suit  on  note,  pleas  of  non  eat  /aetum 
and  payment  or  release  are  not  inconsiatenti 
Nelson  v.  Brodhack,  100  D.  328. 

874.  Controverting  plaintifT^s  title 
as  legal  holder.  —  Denial  of  assignment  ol 
note  must  be  by  affidavit.  Foy  v.  Sladtstome^ 
83  D.  246. 

Assignment  of  promissory  note,  as  al- 
leged in  declaration,  is  admitted,  unless  same 
is  denied  by  verified  plea.  Melntire  v.  Prt»' 
ton,  48  D.  321. 

Plea  is  bad  which  alloffes  that  note  sued 
on  is  property  of  another  than  plaiotifi^ 
without  showing  some  substantial  matter  of 
defense  against  the  one  asserted  to  be  owner 
which  could  not  be  set  up  against  plaintiff 
Ousfiee  V.  LeaviU,  63  D.  116. 

Answer  is  good,  in  suit  by  assignee  of 
note,  if  it  sets  up  facts  showing  affirmatively 
that  plaintiff  is  not  real  party  in  interest 
and  is  unauthorised  to  sue  under  any  statu- 
tory exception.  8tD\ft  v.  Elkworth,  71  D. 
316. 

Fact  of  indorsement  only  need  be  pleaded 
to  show  title  in  plaintiff,  iiv  action  on  note  by 
indorsee,  and  averment  in  answer  that  plain- 
tiff is  not  lesal  owner  or  holder  of  note  does 
not  meet  a&effation  of  indorsement^  fact 
upon  which  plaintiff's  title  depends^  and 
raises  no  issue.     Poomuu^  v.  Mills,  95  D.  90. 

Where  answer  to  complaint  in  action  on 
negotiable  note  admits  facts  constituting,  io 
laWf  delivery  ol  note  to  plaintiff,  bat  aloe 
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note  must  be  proved  in  action  thereon  bo- 
fore  it  is  admissible  in  evidence,  notwith- 
standing only  one  of  defendants  has  been 
served  with  process,  and  practice  act  allows 
recovery  against  one  defendant  served  with 
process  while  others  are  not  OriffUh  r. 
Furry,  83  D.  186. 

Plaintiff  may  prove  that  note  sued  on  was 
in  possession  of  defendant  at  time  of  trial, 
without  fldleging  that  fact  in  his  complaint 
McCbttky  v.  OerhauBer,  90  D.  512. 

Where  note  sued  on  is  in  possession  of 
plaintiff,  he  must  produce  it,  as  it  is  best 
evidence;  but  if  it  is  in  defendant's  posses- 
sion, and  he  fails  to  produce  it,  plaintiff  may 
prove  its  execution  and  contents  by  secon- 
dary evidence.     lb. 

When  note  sued  on  is  in  possession  of  de- 
fendant, plaintiff's  remedy  is  complete  at 
law.     lb. 

And  if  defendant,  who  is  notified  to  pro- 
duce it,  fails  or  refuses  to  do  so,  secondaij 
evidence  of  its  execution  may  be  introdncecL 
lb. 

In  action  on  note  to  which  non  a$9ump§U  is 
pleaded,  plaintiff  may  show  by  parol  that  it 
was  delivered  as  an  escrow,  and  what  condi- 
tions were  upon  which  it  was  to  take  effect, 
and  that  there  has  been  full  performance  on 
his  part,  and  non- performance  by  defendant^ 
even  though  such  conditions  include  parol 
agreement  for  sale  of  lands.  Couck  t. 
Meeker,  7  D.  274. 

277.  To  prove  plcdntiirs  title  as 
legal  holder.  —  Indorser  on  bill  specially 
indorsed  cannot  recover  against  acceptor 
merely  because  he  has  posseraron  of  bill  and 
protest,  without  showing  thlft  he  has  paid 
amount  of  bill  to  subsequent  indorsee.  OoT' 
genu  v.  McCaHy,  1  D.  270. 

W^here  negotiable  paper  has  been  lost  or 
stolen,  or  obtained  by  duress,  or  put  in  cir- 
culation by  h«ud,  upon  proof  of  these  facts, 
it  is  incumbent  upon  plaintiff  to  show  that 
he  purchased  such  paper  bona  fide  and  for 
valuable  consideration.  BeUthown  v.  Bladt- 
stock,  27  D.  330. 

Plaintiff  suing  upon  bill  of  exchange  most 
show  title  in  same  manner  as  every  other 

Slaintiff.     Buckner  v.  BecU  EaUUe  Bank,  41 
K  105. 

Holder  of  note  payable  to  bearer  is  not 
bound  to  prove  that  he  came  by  note  fairly' 
and  for  vauuable  consideration,  unless  soois 
evidence  is  given  to  raise  suspicion,  at  least, 
that  he  did  not  come  fairly  by  it  J<mM  v. 
WeetcoU,  3  D.  704. 

Where  note  is  not  negotiated  and  indorsed 
in  usual  manner,  indorsee's  interest  in  it 
must  be  made  to  appear,  as  well  as  particu- 
lar authority  of  indorser.  Woodbridge  v. 
AueUn,  4  D.  740. 

Proof  of  assignment  of  note  is  unneces- 
sary, in  action  thereon  by  assignee,  where 
assignor  is  made  defendant,  and  is  duly 
served  and  defaulted,  and  plaintiff  has  poo- 


denies  delivery  in  fact,  admission  must  pre- 
vail, and  denial  be  stricken  out  as  sham  or 
irrelevant.    Hayward  t.  ChatU,  97  D.  228. 

275.  Fleadiiigfraud,orwant  of  con- 
■ideratioii.  —  In  defense  to  action  on  note, 
it  ie  not  sufficient  to  plead,  in  ffeneral  terms, 
want  of  oonsideration,  and  wat  note  was 
obtained  by  fraud.  Answer  should  set  out 
oironmstances  under  which  note  was  given, 
and  point  out  facts  which  oonstitute  fraud. 
Omehee  v.  Leavitt,  63  D.  118.  Contra,  see 
Bo^  V.  Braydon,  26  D.  445. 

Defense  that  note  was  given  for  depre- 
ciated bank  bills,  where  there  is  no  allega- 
tion that  defendant  was  unapprised  of  value 
of  bills,  is  bad  on  demurrer.  OomoeU  v. 
Fumpkrey,  68  D.  611. 

Plea  of  failure  of  oonsideration  is  bad, 
when  it  alleges  that  note  was  given  for  cer- 
tain lands  sold  to  maker  upon  fake  and 
fraudulent  representations  bv  payee  that 
lands  had  upon  them  two  thousand  four 
hundred  eoron  of  wood,  when  in  fact  there 
wore  bat  one  thousand  six  hundred  cords, 
nnlesa  plea  idao  alleges  that  the  eight  hun- 
dred cords  that  were  wanting  were  worth 
amount  of  note  sned  upon.  Baldwin  v.  Banks, 
71  D.  249. 

Whore  it  is  sought  to  avoid  payment  of 
note  on  ground  of  false  representations  made 
at  time  of  its  execution,  plea  must  allege 
that  those  who  made  such  representations 
were  anthorixed  to  make  them,  or  that  thev 
knew  them  to  be  false  when  made.  Oood- 
tick  V.  Befnoids,  83  D.  240. 

In  snit  by  assignee  of  note,  where  declara- 
tion avers  that  note  was  assigned  before  due, 
and  defendant  avers  want  of  consideration 
for  note,  to  avail  himself  of  this  defense,  he 
must  also  aver  that  note  was  assigned  after 
it  became  due.    lb. 

Plea  of  failure  of  consideration  is  good  in 
bar  of  recovery  on  note  given  by  purchaser 
at  administrator's  sale  of  slave  which  passed 
no  title,  thongh  purchaser  took  possession  of 
slave,  and  did  not  return  him,  slavery  hav- 
ing faNsen  abolished  before  institution  of  suit 
T^^peU  V.  Mise,  94  D.  313. 

Maker  of  note  has  same  rig[ht  to  set  up 
illegality  of  consideration  against  assignee 
aa  no  has  against  payee  when  there  is  no 
proof  of  time  when  note  was  assigned.  Bud- 
deU  T.  Landers,  94  D.  719. 


4.   Xvidenee;  Drfenses, 

276.  Aa  to  bill  or  note  sued  on  — 
Xxecution,  delivery,  etc.  —  Proof  of 
eaeontion  of  note  may  be  made  by  taking 
testimony  of  maker.     Abal  v.  Bion,  13  D. 

sia. 

In  action  against  indorser,  it  is  not  neces- 
sary to  prove  execution  of  note;  for  even  if 
note  is  forsery,  indorser  would  be  liable 
upon  his  indorsement  HamiUon  v.  Pearson, 
60  D.  480. 

Doe  exeeatioa  by  both  makers  ef  joint 
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Mtsien  of  note  and  puts  it  in  evidenoe.  Cbn- 
well  T.  Pumphrey,  68  D.  611. 

Evidence  Uiat  district  attorney  had  ad- 
rised  magistrate  that  state's  eTidence  was 
insufficient  to  sustain  charge  of  felony  is  iu- 
admissible  for  plaintiff  in  action  on  promis- 
sory note  in  which  defense  claimed  that  note 
was  given  in  consideration  of  compounding 
felony,  and  introduced  magistrates  record, 
showing  discontinuance  of  prosecution  shortly 
after  making  of  note.  Bigelaw  v.  Woodward^ 
77  D.  389. 

278.  PoflMuion  of  the  instrument 
••  evidence  of  title.  —  Possession  of  nego- 
tiable instrument  carries  title  with  it  to 
holder.    DoU  v.  RkoUi,  96  D.  399. 

Possession  of  negotiable  instrument  in* 
doned  in  blank  is  sufficient  to  authorize  ac- 
tion thereon  in  name  of  holder,  though  he 
hold  as  trustee  only.  Bacon  v.  Smith,  46  D. 
549. 

Mere  possession  by  third  party  of  unin- 
dorsed negotiable  paper,  payable  to  order  of 
pa^ee  therein  named,  is  not  even  'prima  fcuAt 
evidence  of  titie  in  holder  as  against  sudi 
payee.     Vfutim  v.  Wilding,  100  D.  347. 

Party  having  no  interest  in  bill  cannot  sue 
thereon,  but  possession  of  bill,  unless  shown 
to  be  maJla  fiat,  is  sufficient  evidence  of  title 
to  maintain  action,  where  bill  is  eitiier  pay- 
able to  bearer  or  payable  to  order,  and  in- 
dorsed in  blank,  for  in  latter  case  holder 
may  at  trial  fill  up  indorsement  to  himself. 
WhUrford  V.  Burckmytr,  39  D.  640.  a  P., 
Solum  V.  Harrod,  13  D.  306. 

Possession  of  accommodation  draft  is  prima 
fade  evidence  of  consideration  and  title,  in 
action  by  indorsee  against  acceptor.  EUiooU 
V.  Martin,  61  D.  327. 

Maia  fides  must  be  alleged  in  action  upon 
bill,  where  plaintiff  has  it  in  his  possession, 
before  court  will  inquire  whether  party  sues 
for  himself  or  as  trustee  for  another,  or  into 
right  of  possession.    lb, 

where  bill  was  made  payable  at  bank, 
and  was  afterwards  indorsed  to  cashier  of 
add  bank,  subsequent  possession  of  paper  by 
payee  with  indorsements  erased,  fully  rebuts 
|^«sumption  of  transfer  of  legal  title  for  any 
other  purpose  than  that  of  collection;  espe- 
cially where  party  so  claiming  fails  to  pro- 
duce books  of  bank  which  would  show  if 
bank  had  discounted  bilL  CaldweU  v.  Evam, 
96  D.  358. 

Possession  of  note  by  payee  with  erased 
indorsements  to  cashiers  of  two  banks  rebuts 
all  presumptions  that  note  had  been  dis- 
counted to  said  banks,  and  it  will  be  held  to 
have  been  indorsed  for  collection.    lb. 

Possession  of  note  by  one  of  parties  liable 


to  pMT  it  is  prima /ad€  evidence  of  payment, 
ana  he  is  to  be  treated  as  a  bona  fide  holder, 
anlees  oontranr  is  made  to  appear.  McOte 
?.  iVtwty,  43  D.  409. 

Possession  of  note  by  indorser  is  prima 
faidk  evideaoe  that  he  has  paid  it  and  taken 


it  up,  as  against  prior  indorser,  where  ia- 
dorsement  u  in  blank.  Weaklejf  v.  Bell,  H 
D.  116.    S.  P.,  Squier  v.  Stockton,  62  D.  581 

And  evidence  is  not  admissible,  at  trial,  to 
prove  tiiat  plaintiff  never  owned  note,  nor 
paid  anything  for  it^  nor  employed  counsel 
to  prosecute  action,  nor  had  any  interest  in 
suit,  if  signature,  indorsement,  or  delivery 
of  note  are  not  denied  in  answer.  IFay  v. 
Biehardeon,  63  D.  760. 

Possession  of  note  payable  to  order,  but 
not  indorsed  by  payee,  is  not  sufficient  evi- 
dence of  title  to  sustain  action  on  note  by 
one  not  payee.  Boe$  v.  Smith,  70  D.  327. 
Ck)ntra,  see  Jackaon  v.  Love,  33  R.  685. 

Possession  of  note  by  one  of  three  joint 
promisors,  upon  which  payments  have  been 
made,  and  which  has  been  taken  up  and  new 
note  for  balance  due  given  by  two  of  the 
promisors,  furnishes  no  presumptive  evideocs 
that  amount  paid  upon  note  was  paid  by 
party  in  possession  of  it.  Mills  v.  Byde^  46 
D.  177. 

Indorser  is  not  bound  to  show  how  he  a^ 
quired  possession  of  a  note  when  it  ia  secured 
to  him  l>y  mortgage,  but  may  proceed  on  it 
by  executory  process.  Sqmer  v.  Stodcton,  58 
D.583. 

One  having  claim  to  promissory  notes  pay- 
able to  another,  whoee  claim  is  evidenced  by 
possession  alone,  cannot  safely  part  with 
that  possession  without  attaching  to  instru- 
ments, in  some  way,  notice  of  his  rights;  fee 
by  so  doing  his  claim  is  postponed  to  subse- 
quent  bona  fide  assignees.  Hughes  ▼.  McAt^ 
ister,  55  D.  143. 

Payee  of  note  may  give  note  in  evidenee 
in  action  upon  it  against  maker,  although  he 
has  indorsed  it  in  blank.  Falconer  ▼.  Smithy 
55  D.  611. 

Possession  of  note  by  one  of  two  or  more 
co-promisors  does  not  raise  presumption,  as 
against  his  co-promisors,  that  he  paid  the 
whole  of  it.     Heald  v.  Dims,  59  D.  147. 

Possession  of  notes  with  consent  of  ownet, 
and  vrith  authority  to  receive  money  on  a^ 
count  tiiereof,  is  prima  facie  evidence  that 
depositary  is  authorized  to  act  generally  in 
relation  to  them.  Pickens  ▼.  Tarbonrngh,  68 
D.  728. 

If  creditor  receives  notes  upon  agreement 
specially  entered  into^  by  which  he  was  not 
to  sue  upon  them,  but  was  to  collect  them 
in  another  way,  he  must,  with  regard  to  all 
parties  without  notice  of  extent  of  his  power, 
be  regarded  as  general  holder,  and  notice  to 
sue  upon  notes  may  be  given  to  him.     /&. 

Possession  is  prima  fade  evidence  of  title 
to  note  made  pavable  to  person  named  or 
bearer,  in  action  by  person  who  is  not  payee 
named,  but  is  general  agent  of  payee  who  is 
alleged  in  answer  to  be  owner  ot  note.  Pst^ 
tee  V.  Prout,  63  D.  778. 

Possession  of  negotiable  note  indoned  in 
blank,  by  attorney  of  par^,  is  possession  by 
party  himaelt   JMBdr.Spoomet,&^D.3aL 
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879.  Btriking  out  indorsements. — 

Holder  of  bill,  with  indorsements  in  blank, 
may  strike  out  indorsements  subsequent  to 
first,  and  may  write  over  first  an  assifj^umeut 
to  himself;  or  bill,  without  such  assigumeut, 
will  be  considered  property  of  the  holder,  he 
having  power  to  make  it.  BUdue  v.  Moored 
7D.  M 

Indorser  may  sustain  action  in  his  own 
name^  either  by  striking  out  indorsement  or 
without  it;  possession  of  note  being  prima 
/ode  evidence  of  payment  to  indorsee.  SmiiJi 
▼.  Lawrenett  I  D.  U6. 

Plaintifi^  in  action  upon  bill,  may  strike 
eat  special  as  well  as  general  indorsement. 
Marrts  v.  Foreman,  1  D.  235. 

280.  Filling  up  bUmk  indorsements. 

—  Holder  of  note  may  fill  blank  indorse- 
ments to  himself;  or,  if  he  chooses,  may 
■trike  some  of  them  oat.  Hunter  v.  Jdemjh 
Uead,  13  D.  468. 

Person  to  whom  note  has  been  transferred 
for  value,  in  ordinary  coarse  of  busiuess,  has 
ri^ht  to  fill  up  blank  left  for  payee's  name 
with  that  of  mdorser,  or  he  may  sue  latter 
on  his  contract  of  indorsement,  or  he  may 
charge  him  as  drawer  of  bill  of  exchange. 
Lawrence  v.  MtAry,  21  D.  346. 

Blank  indorsement  may  be  filled  at  any 
time  by  holder,  even  down  to  moment  of 
trial     McHenry  v.  Ridgely,  36  D.  110. 

Blank  indorsement  need  not  be  filled  up 
before  commencing  action;  and  in  action 
wherein  plaintiff  sues  as  indorsee  of  note,  it 
is  sufficient  for  him  to  produce  and  offer  in 
evidence  such  note  indorsed  in  blank.  OiU- 
ham  V.  State  Bank,  35  D.  105.  S.  P.,  Poor- 
man  T.  MWs,  95  D.  90. 

Holder  of  note  may  fill  blank  indorsement 
by  writing  over  iudorser's  signature  any 
agreement  consistent  with  nature  of  instru- 
ment and  intention  of  parties.  Camden  v. 
MeKoy,  38  D.  91. 

But  he  cannot  fill  up  blank  indorsement 
with  promise  to  pay  without  demand  or  no- 
tice. Hill  V.  JUartin,  13  D.  372;  even  though 
express  authority  "  to  fill  up  the  indorsement 
in  any  way  he  thought  proper"  was  given 
by  indorser.     Kimbro  v.  Lamb,  40  D.  628. 

Where  several  names  are  indorsed  in  blank 
upon  )jack  of  negotiable  instrument,  holder 
cannot  fill  in  blanx  above  each  so  as  to  make 
it  joint  assignment  of  all.  Morriton  v. 
Smith,  53  D.  145. 

281.  Evidence  to  prove  indorsement. 

—  Proof  of  indorsement  is  not  necessary  in 
action  by  bona  fide  holder  against  maker  who 
draws  note  payable  to  real  person,  forges  his 
indorsement,  and  puts  it  in  circulation;  such 
maker  will  be  estopped  from  denyins  its 
genuineness.     Meacher  v.  Fort,  30  D.  3& 

Proof  of  prior  or  intermediate  indorse- 
ments is  unnecessary  in  action  by  indorsee 
against  indorser,  to  entitle  note  to  be  ad- 
mitted in  evidence,  where  such  indorsements 
are  not  averred  in  declaration.     Weakly  v 


Bett,  86  D.  116.  But  see  Poorman  t.  MiOi, 
95  D.  90. 

Burden  of  proof  is  on  holder  of  note  to 
show  proper  assignment  thereof.  HardeaHjf 
V.  Newby,  75  D.  137. 

Indorsement  of  bill  to  firm  requires  parties 
suing  on  it  to  show  that  they  constitute  firm. 
A'M^y  V.  Uofrie,  75  D.  753. 

In  action  on  note  which  purports  to  be 
made  by  two  persona,  one  of  whom  contests 
his  liability  on  ground  that  his  name  was 
fraudulently  placed  on  note  after  it  came 
into  plaintiff  8  possession,  evidence  that  be- 
fore discounting  note,  and  in  absence  of  de- 
fendants, plaintiff  inquired  of  other  persons 
concerning  pecuniary  standing  of  both  alleged 
makers,  and  was  informed  that  one  whose 
signature  is  in  controversy  was  good,  bat 
that  other  was  unfit  to  be  trusted,  is  admis- 
sible as  tending  to  show  probability  that  loan 
would  not  have  been  made  without  former's 
signature,  and  thus  to  show  that  his  name 
must  have  been  on  note  when  it  was  taken. 
But  evidence  is  not  admissible  of  fact  that 
at  same  conversation  plaintiff  said  that  he 
was  to  have  name  of  this  defendant  upon 
note.    Marqf  v.  Barnes,  77  D.  405. 

282.  to  disprove  indorsement. — 

Offering  for  discount  biU  bearing  indorse- 
ment o?  payee  is  implied  assertion  of  genn- 
ineuess  of  indorsement,  and  estops  one  who 
obtains  discount  on  faith  of  indorsement 
from  denying  its  genuineness  as  against 
transferee.  Uoggill  v.  American  EbcIL  Bank, 
49  D.  310. 

Evidence  of  parol  agreement  at  time  of 
transfer  of  note  that  indorser  should  not  be 
personally  liable  is  inadmissible,  ss  contra- 
dicting or  varying  written  contract  of  in- 
dorsement. Goodwin  v.  Davenport,  74  D.  478; 
Rem  V.  Von  Phul,  82  D.  105. 

At  maturity  ot  note,  holder  demanded  pay- 
ment of  apparent  indorser,  but  he  rtjused, 
alleging  that  indorsement  wss  forged,  out  to 
save  expense  of  protest  he  wrote  over  in* 
dorsemeut  words  ''protest  waived.**  Held, 
that  in  action  against  him,  evidence  of  those 
facts  was  competent.  Bobinson  v.  Bamett, 
43  R.  327. 

288.  Presumptions  in  fiavor  of  bona 
fide  holder.  —  Holder  of  negotiable  paper  is 
presumed  to  be  bona  fide  holder  untu  some- 
thing is  shown  in  disparagement  of  his  title. 
Emanuel  v.  White,  69  D.  3S5;  Davie  v.  Bart- 
Utt,  80  D.  375. 

Holder  of  note,  check,  or  bill  payable  to 
bearer  need  not  prove  a  oonsideration,  unless 
it  is  alleged  that  possession  was  obtained  by 
fraud.     Conroy  v.  Warren,  2  D.  156. 

Every  indorsement  is  prima  facie  evidence 
of  purchase  of  note,  but  contrary  may  be 
shown.    Daniel  v.  McRae,  11  D.  787. 

Indorsement  of  sum  paid  on  note  raises  no 
presumption  as  to  what  time  thereafter  it 
was  negotiated.  Robineonv,  Lyman,  25  D.  52. 

Note  passing    by  delivery   will  be  pre* 
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samed  to  hare  come  into  possession  of  holder 
before  matority.  HcarrUon  ▼.  Edwards^  36 
D.  364. 

Indorsement  without  date  is  presumed  to 
have  been  made  before  maturity  of  note. 
Motley  y.  Ryan,  56  D.  488;  McDoweU  ▼. 
OoldsmUh,  61  D.  305. 

Indorsement  is  deemed  to  have  been  made 
at  time  of  transfer,  as  between  indorser  and 
indorsee;  and  evidence  that  note  negotiated 
after  maturity  was  indorsed  before  maturity, 
to  enable  holder's  aeent  to  collect  or  nego- 
tiate it,  and  not  with  intent  of  beuig  held  as 
indorser,  does  not  affect  rights  of  indorsee. 
Ooodmn  v.  DaneKpori,  74  D.  478. 

It  must  be  presumed  in  behalf  of  assignee 
of  note  that  pavor  and  payee  are  different 
persons,  when  mtf  are  of  same  name.  Le- 
gal presumption  is  in  favor  of  validity  of 
contract.  Cooper  t.  Poaton,  85  D.  610. 
*  284.  Burden  of  proof  as  against 
bona  fide  holder.  —  1.  OeneraUu.  —Party 
who  takes  negotiable  instrument  oefore  it  is 
due,  without  knowledge  of  any  defect  of 
title,  and  in  good  faith,  holds  it  by  title 
valid  against  all  the  world.     And  burden  of 

Eroof  lies  on  person  who  assails  rifrht  claimed 
y  party  in  possession.  Doll  v.  RkoUi,  96 
D.  399;  Poorman  v.  MUU,  95  D.  90. 

But  if  presumption  is  rebutted,  burden  is 
on  holder  to  show  valuable  consideration  by 
preponderance  of  proof.  If,  however,  payor, 
not  disputing  original  consideration,  takes 
some  new  ground  of  defense,  as  payment,  or 
the  like,  then  burden  is  on  him  to  prove 
matter  in  avoidance.  Ailas  Bank  v.  Doyle, 
98  D.  368;  11  R.  219. 

Holder  suing  upon  one  part  of  bill  drawn 
in  set  of  two  parts  neea  not  account  for 
other  part;  it  devolves  upon  defendant  to 
show  any  ground  of  defense  which  he  may 
have  on  account  of  such  other  part.  Hcet- 
tard  V.  ShdUm,  48  D.  129. 

Burden  of  proving  date  of  waiver  of  pro- 
test is  on  holder  of  note,  under  general  issue. 
WiUuna  v.  OilUs,  96  D.  425. 


2.  To  controvert  plainUff*9  title  at  honafide 
holder,  —  Burden  is  on  defendant  to  show 
that  indorsement  of  note  was  made  after 
maturity.  Mcbley  v.  Ryan,  56  D.  488;  New 
Orleans  etc  Co,  v.  Templeton,  96  D.  385. 

Where  defense  is  that  plaintiff  holds  as 
trustee,  and  that  note  is  attached  as  property 
of  real  owners,  burden  is  upon  defendant  to 
show  that  the  proceeding  is  still  in  force. 
Bacon  v.  SmUh,  46  D.  549. 

Burden  of  proving  himself  bona  fide 
holder  is  not  cast  upon  holder  by  fa^^t  that 
maker  has  paid  amount  of  note  to  original 
payee.     Ehrianuel  v.  WhUe^  69  D.  385. 

There  is  no  presumption  that  note  pay- 
able one  day  after  date  was  transferred  to 
holder,  before  its  maturity,  by  payee.  It 
will  be  subject  to  equities  unless  holder 
proves  that  he  took  it  before  maturity  and 
without  notice.    BeaU  v.  Leverett,  79  D.  298. 


Burden  of  proof,  where  note  haa  bean  i 
dorsed  before  maturity,  is  upon  party 
testing  good  faith  of  transaction,  to  show 
that  indorsee  had  notice  of  equities  between 
original  parties  to  note,  or  of  such  circum- 
stances as  would  lead  to  notice  at  time  o( 
indorsement.  Woodwcrth  v.  HuHtootk^  89  D« 
340. 

3.  Where  evidence  offramd  ie  gtven, —  Po^ 
session  of  note  is  prima  /ade  evidenoe  of 
bona  fide  holding,  but  if  there  is  evidenoe  of 
fraud  in  its  inception  burden  is  on  indorsee 
to  show  that  he  took  it  without  notice  of 
fraud.  Mere  suspicious  eircnmstanoee  will 
not  amount  to  such  notice.  Keiloffg  ▼•  Osr- 
tia,  31  K  273.  S.  P.,  ElUeott  v.  Jforfte,  61 
D.  327:  Morgan  v.  Yarborough,  33  D.  553; 
Snyder  v.  RUey,  47  D.  452;  Perrin  v.  Noyee, 
63  D.  633;  PerUna  t.  Prout,  93  D.  449. 

Proof  of  all  or  any  of  following  eirenm- 
stances  is  sufficient  to  cast  burden  of  prov^ 
ing  time  and  consideration  upon  indorseei 
That,  although  maker  had  publicly  repn* 
diated  note,  it  was  not  put  in  suit  for  three 
years  from  day  it  became  due;  that  payment 
was  not  demanded  at  bank  where  it  was 
made  payable;  that  it  was  not  protested  or 
notice  of  its  dishonor  given  to  iudorser;  and 
that  plaintiff  refused  to  allow  defendant  te 
inspect  his  books.  Snyder  v.  Riley,  47  D. 
462. 

Burden  of  proof^  in  action  by  indorsee 
against  maker,  who  pleads  that  there  was  no 
consideration  for  note,  and  that  payee  &and« 
nlently  transferred  it,  and  that  plaintiff  had 
knowledge  of  fraud  when  he  took  note,  and 
who  proves  want  of  consideration  and  frauds* 
lency  of  transfer  sgainst  himself,  is  npoa 
plaintiff  to  show  that  he  received  note  bo- 
fore  due  for  valuable  consideration,  where- 
upon burden  shifts  back  to  defendant  te 
show  plaintiff's  knowled^  of  want  of  con- 
sideration and  fraud;  and  it  is  not  incumbent 
upon  plaintiff  to  prove  his  ignorance  of  t^le8e 
facts,  in  order  to  entitle  him  to  recover. 
Davie  v.  Bartlett,  80  D.  375. 

Indorsee  must  prove  that  he  received  note 
in  usual  course  of  business,  as  well  as  for 
value,  and  before  due,  after  defendant  has 
proved  that  it  was  fraudulently  diverted  or 
fraudulently  put  in  circulation  oy  plaintiff's 
indorser,  aamle,     lb. 

Burden  of  proving  himself  bona  fide  pui^ 
chaser  is  not  cast  upon  plaintiff  in  suit  u()on 
negotiable  instrument  by  mere  allegation 
and  proof  that  it  was  fraudulent  or  Ulegal 
in  its  inception,  but  there  must  be,  in  a<ldi- 
tion,  an  allegation  that  he  was  not  a  bona  fide 
purchaser,  dapp  v.  County  qf  Cedar,  68  D. 
678. 

Averment  that  plaintiff  is  not  bona  fidt 
holder,  but  not  stating  whv  or  how,  is  insuf- 
ficient to  throw  upon  him  uurden  of  proving 
himself  bona  fide  purchaser  after  allegatioa 
and  proof  by  defendant  that  instrument 
fraudulent  in  its  inoeptioo.    ik 
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4.  Or  toani  <^,  iUegaBtu  of^  crfaiOurt  i^con- 
tkUrcUhn.  —  Holder  of  bill  or  note  is  ordi- 
narily presamed  to  be  holder  for  value,  and 
ia  not  to  be  put  to  proof  of  it  until  other 
party  has  attacked  consideration  as  now  ex- 
la^ng,  or  as  having  failed,  or  as  illegal,  or 
that  paper  has  been  lost  or  stolen  before  it 
came  to  possession  of  holder.  Schaub  v. 
Claris,  47  D.  554. 

Mere  want  or  failure  of  consideration  is 
not  sufficient  to  throw  upon  indorsee  burden 
of  proving  himself  bona  fide  holder.  Clapp 
▼.  Comity  qf  Cedar,  68  D.  678. 

Party  pleading  want  or  failure  of  consid- 
eration must  also  show  that  plaintiff,  who 
received  note  before  maturity,  nad  notice  of 
■nch  defense  at  time  he  received  it.  MUcheU 
▼.  Deeds,  95  D.  62L 

Whenever  consideration  of  negotiable 
paper  is  illegal  between  original  parties, 
especially  if  in  violation  of  positive  nrohibi- 
tion  of  statute,  proof  of  such  illegality 
throws  upon  holder  burden  of  proving  that 
he  got  it  bona  fide,  and  gave  value  Tor  it. 
PaUm  V.  CoU,  72  D.  58. 

285.  Burden  of  proof  as  between 
original  parties.  —  Onus  of  proving  de- 
maud  lies  npon  payee;  drawer  is  not  obliged 
to  disprove  deniand.  Tkkner  v.  BoberU,  30 
D.  706. 

Burden  of  proof  is  upon  obligor  where 
payee  is  in  possession  of  note,  which  stipu- 
Utes  payment  at  payee's  place  of  business,  to 
show  bis  readiness  to  pay  or  to  place  fnnds 
in  hands  of  payee  for  that  purpose.  AUain 
▼.  Lmamu,  33  D.  583. 

Promissory  notes  are  not  presumed  to  be 
made  on  time.      Wyman  v.  /2ae,  37  D.  70. 

Burden  of  proving  failure  of  consideration 
is  on  maker.  Hence,  where  consideration 
waa  promise  to  forbear  to  sue  third  person 
for  limited  time,  maker,  relying  on  failure  of 
consideration,  must  show  suit  brought  against 
•ach  third  person  within  the  time.  Jenniaon 
r.  Stafford,  48  D.  594. 

Note  is  competent  evidence  when  signa- 
ture of  payor  is  admitted  to  be  genuine,  and 
makes  prima  fade  case  of  its  validity,  and 
burden  of  proving  that  it  is  fictitious  is  on 
party  seekmg  to  controvert  it.  Hempetead 
r.  Johnston,  65  D.  458. 

Burden  of  proof  is  on  maker  to  establish 
illegality  of  consideration,  if  he  resists  pay- 
ment on  that  ground.  Wyrnan  v.  Fieke,  80 
D.  66;  PraU  v.  Langdon,  93  D.  61. 

In  action  on  note  between  original  parties, 
where  want  of  consideration  is  relied  upon 
as  defense,  and  evidence  is  given  on  one 
side  in  affirmative  and  on  other  in  negative, 
of  fact  of  consideration,  burden  of  proof  is 
on  plaintiff  to  satisfy  jury  upon  whole  evi- 
dence of  that  fact.  Small  ▼.  CUwIe^,  16  K 
410. 

Where  declaration  alleges  that  defendant 
made  note,  and  answer  denies  this  and  al- 
leges alteration,  proof  of  defendant's  signa- 


ture is  prima  fade  evidence  that  whole  liody 
of  note  written  over  it  is  act  of  defemiaut, 
but  burden  of  proof  is  on  plaintiff  to  show 
that  note  declared  on  was  note  of  defendant. 
Simpson  v.  Davis,  20  R.  324. 

286.  Proof  of  presentment  and  due 
diligence.  — Demand  upon  drawee  will  not 
be  presumed  in  absence  of  evidence  thereof. 
Tidiafier  v.  Boberts,  30  D.  706. 

In  action  on  note,  payable  at  particular 
time  and  place,  demand  at  such  time  and 

?laco  need  not  be  shown.  Eastman  v.  Fifield, 
4  D.  371. 

Evidence  of  identity  of  person  upon  whom 
demand  has  been  made  with  maker  of  note 
is  sufficient,  if  it  appear  that  demand  was 
made  at  latter's  office  upon  per:}on  who  ac- 
knowledged bis  signature  to  note,  appeared 
familiar  with  transaction,  and  placed  his 
refusal  to  pay  upon  ground  that  there  had 
been  trouble  about  note;  though  party  pre- 
senting, not  knowing  maker,  is  unable  te 
testify  positively  that  demand  was  made 
upon  him.     Oaie  v.  Tappan,  37  D.  194. 

Memoranda  of  deceased  teller  of  bank, 
made  in  usual  course  of  his  employment,  are 
admissible  in  proving  demand  by  him  on 
maker  of  note,  and  notice  to  indorsers.  And 
where  such  memoranda  are  abbreviated  and 
elliptical,  expert  may  testify  as  to  their 
meaning.     Sheldon  v.  Benham,  40  D.  271. 

Indorsement  is  conditional  contract,  and 
plaintiff  must  prove  performance  of  every- 
thing necessary,  to  charge  indorser.  Downs 
V.  Pianters*  Bank,  40  D.  92. 

Where  notary  testifies  that  he  does  not 
recollect  precise  time  of  presentment  of  note 
pavable  at  bank,  but  that  it  was  his  usual 
habit  to  present  notes  for  payment  about 
close  of  business  hours,  and  that  when  pay- 
ment was  refused  he  always  took  notes  away 
with  him,  such  testimony  should  be  left  to 
jury  to  say  whether  demand  was  made  about 
close  of  business  hours.  Harrison  v.  Cfrow- 
der,  45  D.  290. 

Evidence  that  note  was  presented  for  pay- 
ment and  was  protested  for  non-payment  is 
sufficient  proof  tiiat  payment  was  refused. 
Burgess  v.  Vreeland,  59  D.  408. 

Under  general  issue  to  plea  of  non  assumpsU, 
proof  of  demand  and  notice  at  time  subse- 
quent to  day  of  payment  ma^  be  made,  and  ia 
competent  to  sustain  allegation  that  "search 
and  mquiry  were  made  "  on  day  of  payment^ 
and  parties  could  not  be  found.  Real  ques- 
tion IS  one  of  '*due  diligence,*'  and  time  laid 
in  declaration  in  such  case  is  immateriaL 
Peters  v.  Hobbs,  91  D.  529. 

287.  Proof  of  notice  of  dishonor.  — 
1.  OeneraUy,  —  Secondary  evidence  may  be 
received  where  notice  is  in  hands  of  adverse 
party,  although  he  was  not  notified  to  pro- 
duce it.     Abat  V.  Rian,  13  D.  3ia 

In  action  by  indorser  against  prior  indorser 
to  recover  money  paid  on  protested  note, 
record  of  former  recovery  between  same  pan 
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ties  for  previous  payment  on  same  note  is 
sufficient  evidenoe  of  demand  and  notice. 
Wright  V.  BviUr,  21  D.  323. 

Burden  of  proof  is  on  party  relying  on  due 
notice  of  non-acceptance  of  bill  to  charge  in- 
dorser,  to  show  that  notice,  if  sent  b^  post, 
was  transmitted  by  first  or  second  mail,  or  if 
served  personally,  that  it  was  served  no 
later  than  day  after  it  was  received  by 
holder.     Whiitford  v.  Burckmyer,  39  D.  640. 

Proof  of  service  of  notice  must  be  explicit 
as  to  time,  and  therefore  proof  of  notice 
"  some  time  in  January  "  is  insufficient.     lb. 

Proof  of  demand  and  notice  must  not  rest 
on  mere  inference  or  light  presumptions, 
but  must  be  of  stronger  and  more  affirmative 
character.     WhUaier  v.  Marruon,  44  D.  627. 

Service  of  notice  is  sufficiently  proved  by 
evidence  showing  that  it  was  deposited  in 
post-office,  directed  to  defendant  at  his  re- 
puted place  of  residence,  naming  it.  Svana 
T.  BaJiseU,  46  D.  346. 

Suit  brought  b^  indorsee  against  makers 
is  not  adequate  evidence  of  sufficient  demand 
and  of  notice,  within  proper  time^  to  indorser. 
Mudd  V.  Harper,  64  D.  644. 

Parol  evidence  is  admissible  to  prove  con- 
tents of  notice  of  protest.  Burgtn  t.  Free- 
Iaiu2.  59  B.  408. 

Evidence  that  notice  of  protest  was  given 
without  proof  of  contents  is  prima  /ade 
evidence  that  notice  was  in  due  form.     lb. 

Deposit  of  notice  of  dishonor  of  bill  in 
post-office  does  not  have  to  be  shown  by 
single  witness  who  can  swear  positively  that 
he  so  deposited  it.  All  who  had  anything 
to  do  about  matter  of  depositing  notice 
should  be  called,  and  if  their  united  testi- 
mony shows  that  it  was  deposited,  that  is 
sufficient.  Commercial  Bank  v.  Strang,  67 
D.  714. 

Letter-press  copy  of  letter  from  acceptor 
to  drawer  containing  notice  of  dishonor  of 
bill  is  admissible,  notwithstanding  blank 
therein,  if  it  is  evidently  not  connected  with 
notice,  but  with  other  matters.  Braiis/ord 
V.  WilUamt,  H  D.  1^9. 

Testimony  of  notary  is  admissible  to  prove 
demand  of  payment*  protest,  and  notice 
thereof  to  defendant.    StrtUhert  v.  Kendall, 

80  D.  6ia 

2.  Ueual  cuetom  and  belitf  qf  wUnese,  — 
Where  notary  has  usually  in  all  cases  of 
protest,  on  evening  of  same  day,  sent  written 
notice  of  dishonor  oy  mail,  and  testifies  that 
he  believed  he  had  sent  such  notice  in  that 
way  to  indorsers  in  present  case,  it  is  suffi- 
cient evidence  of  notice  of  dishonor.  Miller 
V.  Hockley,  4  D.  372.  But  see,  to  the  con- 
trary, H(^  V.  Baldwin,  13  D.  385;  W/tUaker 
V.  Morrison,  44  D.  627. 

Where  the  evidence  of  mailin^^  notice  to 
post-office  nearest  indorser's  residence  was 
testimony  of  cashier  of  bank,  who  testified 
that  it  was  his  custom  to  send  notices  to 
post-office  nearest  indorser's  residence,  and 


believed  that  he  did  so  in  present  instancy 
and  jury  found  for  plaintiff  court  will  not 
set  verdict  aside.  Bank  qf  Elizaheih  v. 
Ayere,  11  D.  535.  a  P.,  Ball  r.  Bank  V 
Alabama,  42D.  649. 

Clerk  of  deceased  notary  produced  notarial 
record,  and  was  permitted  to  testify  that  from 
proceedings  in  book  and  habits  of  officer  in 
settine  down  initials  of  clerks,  he  (the  clerk) 
must  nave  served  notice  of  non-payment. 
Held,  correct.    Sharpe  v.  Bingley,  12  D.  64a. 

One  clerk  in  bank  testified  that  he  inclos^ 
notice  of  dishonor  of  bill  in  envelope  ad- 
dressed to  defendant,  and  placed  it  on  his 
desk,  from  whence  it  was  duty  of  either  one 
of  two  other  clerks  to  take  letters  to  poet- 
office;  also  that  at  later  hour  of  day  letter 
was  gone.  Other  clerks  testified  that  it  waa 
their  duty  to  take  all  letters  from  this  desk; 
that  they  invariably  did  so,  and  that  if  they 
took  this  notice  they  immediately  pat  it  in 
post-office.  Defendaint  was  shown  to  have 
received  notice,  but  at  what  time  does  not 
appear.  Held,  that  these  facts  show  that 
notice  was  mailed  in  time.  Oofmmerdal  Bank 
V.  Strong,  67  D.  714.  Compare  Union  Bank 
V.  Stone,  79  D.  631. 

Proof  of  i>ostin^  of  notice  of  dishonor  to  be 
sent  by  mail  to  mdorser  must  be  distinct 
and  certain.  Where  witness  deposee  chat 
he  caused  notice  to  be  sent,  and  that  "to 
the  best  of  his  knowledge"  letter  was  pat 
into  post-office,  because  he  is  not  aware  of 
any  neglect  of  that  kind  having  ever  occurred 
in  holder's  store,  is  insufficient^  Weakly  ▼• 
Bell,  36  D.  116. 

Mailing  of  letter  containing  notice  of  dta- 
honor  is  not  sufficiently  provM  by  testimony 
of  writer  that  he  does  not  know  whether 
letter  was  mailed  or  not,  but  that  it  was 
custom  in  his  office  to  write  letters  of  hoose 
and  leave  them  in  his  desk  for  his  clerk  to 
deposit;  for  compliance  with  custom  is  not 
fully  proved,  and  clerk  whose  duty  it  was  to 
mail  letters  should  have  been  celled  or  his 
absence  accounted  for.  Brai^ford  t.  Wil- 
liame,  74  D.  559. 

Same  rules  applying  to  banks  concerning 
proof  of  custom  of  mauin^  letters  apply  also 
to  commercial  houses.     76. 

288.  Proof  of  waiver  of  demand  and 
notice.* — Waiver  of  demand  and  notice  on 
note  need  not  be  in  writing,  and  may  be 
proved  by  direct  evidence,  or  inferred  from 
expressions  and  condact  of  parties.  Hibb'ntl 
V.  RusseU,  41  D.  733;  Fuller  v.  McDonald^  23 
D.  499. 

As  between  indorser  and  his  immediate 
indorsee,  oiml  evidence  is  competent  to  prove 
waiver  of  demand  and  notice  at  time  of  in- 
dorsiuff  in  blank.     Dye  v.  SeoU,  35  R.  604. 

Holder  of  noffotiable  note  may  prove  b^ 
oral  testimony  that  at  time  of  indoraenient  it 
was  agreed  by  maker,  indorser,  and  holder. 

•  Proof  of  waiver  by  parol,  see  nai^  AT  D.  ttt- 
M7. 
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IliAt  indoner  ihonld  be  absolntely  boand  for 

Siyment»  without  usual  demand  and  notice. 
arelay  v.  Weaver,  57  D.  66L 
289.  Notary's  oertiflcate  as  evi- 
denos.* — L  ii<<9iiis0t&i%. —Notary's  pro- 
test and  certificate  that  he  has  given  notice 
are  prima  /ode  evidence  of  demand  and  no- 
tice. SmHhr.  McMamu,  27  D.  519;  BriUain 
T.  Do^Iesioum  Bank,  39  D.  110;  WhUe/oi-d  v. 
Burdtmjfer,  39  D.  640;  TevU  v.  RandaU,  66 
D.  647;  Kern  v.  Vtm  Phul,  82  D.  105;  Paer$ 
▼.  HM§,  91  D.  629;  Taie  v.  SuUhan,  96  D. 

697. 

Demand  and  notice  of  non-pavment  of 
note  made  in  one  state  and  payable  in  an- 
other, in  action  against  non-resident  indorser, 
may  be  proved  by  notarial  protest.  Witiiama 
▼.  Putoom,  40  D.  204. 

Protest  properly  authenticated  is  exdn- 
SATO  evidence  of  presentment  and  demand  in 
aU  foreign  ooorts.  Omier  v.  Union  Bank, 
46D.  89. 

Promissory  notes  were  not  protestable  at 
eommon  law,  and  therefore  protest  bv  notary 
of  such  note,  in  another  state,  will  not  be 
•ridenoe  of  facts  therein  stated.  Dunn  v. 
Adanu,  36  D.  42;  WUiiam§  v.  Puinam,  40  D. 
S04. 

Pkt>test  of  note  or  inland  bill  is  not  consid- 
ered as  official  act  by  general  commercial  law, 
and  is  not  received  as  evidence  of  demand, 
although  signatore  and  capacity  of  officer  are 
andispnted.  Waldron  v.  Tmyin,  86  D.  210; 
McAUuter  v.  SiHUUk,  66  D.  661. 

Certificate  of  protest  by  notary  of  another 
state  is  not  evidence  of  demand  under  Penn- 
sylvania statute.  MuinQY.  SehuyOUl  Bank, 
44  D.  205. 

Notice  to  parties  sought  to  be  charged  as 
drawers  and  mdorsers  of  l>illB  must  be  proved 
like  all  other  facts;  and  Louisiana  statute  of 
1827,  which  makes  certificates  of  notice  by 
notaries  in  Louisiana  competent  evidence  of 
■neh  notice^  has  no  effect  beyond  such  in- 
struments executed  within  that  state,  and 
by  fdReean  whose  acts  are  thus  clothed  by 
law  with  authority  of  authentic  evidence, 
Sekneider  v.  Ooehrane,  61  D.  204. 

S.  Formal  duetts,  preliminary  pro(if,  etc  — 
Certificate  of  notaiy  is  not  evidence  of  pro- 
test la  l<ouisiana,  unless  subscribed  by  two 
attesting  witnesses.  JhbUem  v.  BttUaard,  86 
D.  684. 

?niere  evideaoe  obieoted  to  Is  protest 
■lade  by  aotaiy,  and  objection  is  failure  of 
affioer  to  alBz  his  seal,  such  objection  will  be 
safflcient  to  exclude  paper  as  testimony. 
BSndokqfr.  Makme,  74  D.  867. 

Signiiurs  and  official  capacity  of  notary 
must  be  proved  to  entitle  his  protest  of  notes 
made  in  another  state  to  be  reoeived  as  evi- 
deaoe^ althouffh  in  ease  d  foreign  bills  of 
mehaage  a  different  rula  prevails.  Waldron 
Tmrpm,  86  P.  gig 

•  See  note  on  csitlflests  ol  piotsit  as  eridenos^ 


No  proof  is  required  of  official  character 
of  notary  public  resitient  in  another  state; 
his  official  acts  are  autheoticated  by  his  seal. 
Dunn  V.  Adavw,  35  D.  42. 

3.  Effect  of  cerUficaU  at  evidence. '--•'^oUjixX 
certificate  of  protest  is  evidence  of  costs 
thereof.  Leioi$  v.  Bank  </  Kentudey,  40  D. 
469. 

Certificate  of  notary  that  he  "deposited  in 
the  post-office  notices  of  the  fore^ing  protest 
for  Horace  Janes,  New  York,"  is  proof  that 
notice  was  directed  to  Horace  Janes.  Smith 
V.  Janes,  32  D.  627. 

Notary's  certificate  of  protest  imports 
verbal  notice  to  indorser  of  non-payment  ol 
note,  where  it  states  that  he  **duly  noti- 
fied" indorser,  without  other  qualification 
of  word  "notified."  Tieonie  Bank  v.  StadB- 
poU,  66  D.  246. 

Certificate  of  protest  is  sufficient  evidence 
of  notice  of  dishonor,  where  it  states  that 
notary  exhibited  note  at  promisors'  place  of 
business  and  demanded  payment,  and  was 
answered  by  person  in  charge  that  promisors 
had  left  no  funds  there  to  pay  it|  and  that 
note  remaining  unpaid,  he  duly  notified  in- 
dorsers  by  written  notices  sent  them  by 
mail  at  request  of  holder,  time  limited  and 
grace  having  expired.  LewiUon  FaXU  Bank 
V.  Leonard,  69  D.  49. 

Notice  to  indorser  is  presumed  to  contain 
facts  stated  in  certificate  of  protest  of  notary 
sending  it,  at  least  in  substance.     lb. 

Notary's  certificate  being  admitted  in  evi- 
dence without  objection,  except  as  to  proof 
of  its  execution,  —  held,  competent  to  prove, 
by  statements  therein,  that  maker  of  note 

Srotested  had  left  state,  and  had  no  resi- 
ence  or  place  of  business  therein.  Herrick 
V.  Baldwin,  10  R.  161. 

Where  notary  certified  that  during  busi- 
ness hours  on  day  note  was  due,  he  called 
at  bank  where  it  was  payable,  and  found  it 
dosed,  and  there  was  oral  evi<lence  disput- 
ing certificate  that  bank  was  closed,  —  held, 
that  question  was  for  jury.  Bery  v.  Abbott, 
24  R.  158. 

890.  BTidence  in  defensa,  generally. 
—  On  breach  of  agreement  by  holder  of  over- 
due note,  based  on  valid  consideration^  not 
to  sue  for  limited  time,  defendant's  remedy 
is  to  set  up  agreement  as  defense  to  action. 
Pearl  v.  WelU,  21  D.  328. 

Independent  action  for  violation  of  Agree- 
ment in  such  case  will  not  lie.     lb. 

Plea  "that  amount  and  date  on  margin  of 
note  at  time  of  its  delivery,  and  intended  to 
be  inserted  in  body  when  filled  nj^  were 
afterwards  torn  off  without  authority,  and 
different  amount  inserted,  is  good.  HeM  v. 
Bank  qf  Cfommonwealth,  30  D.  685. 

Defense  that  conditional  note  payable  to 
order  is  not  negotiable  is  open  on  trial,  in 
action  by  indorsee;  and  failure  to  demur 
does  not,  at  subsequent  stage  of  case,  pre- 
shids  dafsndaal  from  objecting  that  note^ 
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when  offered  in  rapport  of  declaration,  will 
not  maintain  action.  Hubbard  ▼.  Mo^elyt  71 
D.  698. 

Where,  in  an  aotiom  by  payees  against 
maker,  defendant  pleaded  that  he  bargained 
with  plaintifb  for  purchase  of  three  lots  by 
their  numbers  in  town  of  J.,  for  which  he 
executed  note  raed  on;  that  at  time  contract 
was  made,  plaintifib  pointed  out  to  defend^ 
ant  location  of  lots;  and  that  he  bargained 
for  lots  so  pointed  out,  bat  that  lots  as  num- 
bered on  plat  of  town  were  not  included  in 
lots  pointed  out;  and  that  plaintiffs  knew  at 
time  of  sale  of  lots  that  they  were  not  sitn- 
ated  at  place  pointed  out,  and  this  knowl- 
edge was  by  them  fraudulently  concealed 
from  defendant;  and  that  since  sale  of  said 
lots  to  him,  plainti£Gi  sold  and  conveyed 
same  lots  to  another  person,  whereby  uey 
are  unable  to  oonTey  to  him, — hM,  that 
these  facts  were  a  good  defense.  Kirkland 
y.  LoU,  33  D.  436. 

Unless  plaintiffs  had  fraudulently  or  know- 
ingly misrepresented  situation  of  lots,  fiMsts 
pleaded  would  haTe  been  no  defense  to  notai 
/6. 

Mutual  mistake  of  parties  ••  to  situation 
of  lots,  independent  oi  anv  false  representa- 
tions or  means  used  to  oeceiTe  defendant^ 
would  have  been  no  defense.    Ih. 

Unliquidated  damases  incurred  by  defend- 
ant»  through  plaintiff^  subsequent  non-com- 
pliance with  some  or  any  of  his  covenants, 
may  be  introduced  aa  equitable  defense  to 
note  previously  given  to  plaintiff  by  defend- 
ant^ according  to  agreement,  in  part  pay- 
ment on  unfulfilled  oontraot.  Edoel  v. 
Murphey,  63  D.  607. 

Party  sunning  note  aa  maker  may  by  ex- 
trinsic evidence  show,  whenever  it  is  mate- 
rial, Uiat  he  signed  as  surety,  and  that  this 
was  known  to  party  suing  on  note.  JAme 
Bock  Bank  v.  MalleU,  66  D.  673. 

Maker  may  show  that  payee  and  indorser 
was  insane  at  time  of  inaorsement  of  note, 
as  a  bar  to  suit  thereon  by  indorsee.  Burke 
V.  AUen,  61  D.  642. 

As  between  immediate  parties  to  note, 
evidence  is  admissible  to  show  agreement  at 
time  of  execution  that  liabilitv  of  apparent 
indorser  should  be  only  that  of  surety,  guar- 
antor, or  eo-maker.  Tafflor  v.  iVencn,  31 
K.609. 

One  who  has  pvm,  his  note  to  settle  claim 
for  injury  to  hired  property  may  show,  as 
between  himself  and  payee,  that  he  was  not 
liable  for  thai  injury.  Owming  v.  Ba^^  42 
IL350. 

Indorser  of  note  indorsed  in  blank  will  be 
permitted,  in  action  against  him  by  indorsee, 
to  show  that  he  indorsed  merely  to  enable 
plaintiff  to  collect  money  of  drawer;  and 
that  it  was  agreed,  when  indorsement  was 
made,  that  he  was  not  to  be  liable  as  in- 
dorser.   John»m  V.  Martkuu^  17  D.  464. 

I»  Mtioa  Ml  Bots^  brooghft  bj  indonM 


against  indorsers,  defense  was  that  plaintift 
for  C.  and  E.,  makers  of  note,  paid  amount 
of  it  to  defendants,  holders,  and  that  after 
such  payment,  and  after  note  had  been 
delivered  to  plaintiff  for  C.  and  B.,  defend- 
ants, at  plaintiff 's  request^  indorsed  it^  with 
express  underatandine  that  indorsement  was 
to  pe  used  by  plaintiff  only  as  evidenoe  to  C. 
and  E.  that  he  had  paid  note,  ^eid^that 
parol  proof  of  this  defense  was  admissible 
Morru  v.  Faurot,  8  K  46. 

Defendant  indorsed  to  G  note^  which  C 
afterward  indorsed  to  plaintiff.  At  time  of 
transfer  to  C,  note  was  secured  by  mortage 
to  defendant,  and  C.  had  foreclosed  siuise- 
quent  mortgage  of  his  own  on  same  prem* 
ises,  and  bought  in  property.  Hddt  that  evi- 
dence was  competent  to  show  that  it  was 
agreed  between  defendant  and  C,  at  time  of 
transfer  of  note  to  C,  that  C.  was  baying  to 
relieve  his  property  of  this  encumbranoe^  and 
was  to  be  subrogated  to  all  defendant's  rightik 
and  that  defendant  was  not  to  be  in  any 
manner  liable;  and  also  that  there  could  be 
no  recovery  on  note,  as  debt  was  merged, 
transfer  of  note  carrying  mortgage  with  it. 
MeOaUum  v.  Jobe,  40  B.  84. 

Parol  declaration  by  holder  to  snrety, 
after  note  has  become  due,  that  ho  wiU  ex- 
onerate him  and  look  to  principal,  ia  a  good 
defense  in  action  by  holder  against  snnty. 
ff arris  v.  Brooks,  32  D.  254. 

Where  relation  of  makers  is  not  apparent 
on  face  of  note,  parol  evidenoe  is  admissiUie 
to  prove  that  defendant  signed  aa  aorsty, 
and  that  this  was  known  to  holder  at  time 
he  declared  that  he  would  look  to  principal 
for  pavment.     lb. 

891.  Proof  of  payment.  —  Maker  of 
note  is  entitled  to  credit  for  nsuriooa  inter- 
est previously  paid  by  him,  as  against  payee 
or  indorsee  who  did  not  take  note  for  valu- 
able consideration,  where  note  represents 
balance  on  loan  originally  made  at  nsnrious 
rate  of  interest,  payments  in  mean  tune  hav- 
ing been  applied  first  on  nsurioos  interest 
and  then  on  prinoipaL  Saifkr  v.  IkuMs,  87 
D.  25a 

In  action  by  holder  against  payse,  latter 
may  show  that  he  indonnd  it  attar  pajmaol 
at  plaintiff's  request^  as  evidence  of  pay- 
ment.   Bpenoer  ▼.  Sloan,  68  R.  35. 

In  action  on  note,  between  original  par> 
ties,  evidenoe  ia  oompetent  to  show  that  at 
time  of  its  execution  it  was  agreed  that  it 
might  be  paid  in  merchandise^  and  that  it 
was  so  paid.    ^ucAanon  v.  Adams,  60  IL  666. 

Unsigned  indorsements  of  sums  of  money 
paid  on  note  are  of  themselves  no  •vidanoe. 
TMrrell  v.  Jllmyan,  82  D.  101. 

Introdnotion  of  note  in  evidenoe  does  not 
carry  with  it  indorsements  on  back  of  it  of 
money  paid.    /& 

892.  To  disprovo  plaintifT's  tilte  M 
legal  holder.— It  is  no  defense  against 
bolder  el  legd  title  te  aete  that ' 
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•wiMnhip  is  in  imother,  nnlesa  there  be 
•hown,  in  addition,  facta  oooatitating  valid 
defenae  aaainst  beneficial  owner.  Newton  v. 
Turner,  &  D.  173. 

It  is  no  objection  in  snch  ease  that  defense 
against  beneificial  owner  accrued  posterior  to 
time  that  he  passed  legal  title.  lb. 
.  Party  to  negotiable  iustniment  cannot  give 
•vidence  in  avoidance  of  it^  where  it  has 
been  negotiated  in  ordinary  course  of  busi- 
ness berore  maturity,  although  evidence  is 
admissible  to  destroy  title  of  holder.  Oi^nn 
r.  Howeli,  45  D.  720. 

In  notion  bv  indorsee  against  p^yM  as 
Indorser,  parol  evidence  is  admissible  on 
part  of  defendant  to  prove  that  he  placed 
Lis  name  on  note  in  blank  for  purpose  of 
enabling  yt^rty  to  whom  he  delivered  note  to 
collect  it  for  benefit  of  defendant,  although 
this  party  sold  note  to  plaintifl^  who  filled 
up  indonement  to  himself.  Rhod/ww.  Ri$Uy, 
1I>.  696. 

Proof  that  psrty  sninc[  on  bill  is  mere 
agent  of  holder,  having  neither  title  nor  pos- 
session, bnt  having,  bofore  action  brought, 
returned  bill  to  princinal,  who  has  entire  and 
•xdnsive  interest^  will  defeat  action,  though 
agent  sued  in  his  own  name  by  order  of 
prindpal.  WkUrford  ▼•  Bwekm^er,  39  D. 
640. 

Naked  faek  el  plaintiff  not  being  real 
«wn«r  of  note  Is  not  mattnr  of  defense^ 
either  in  bar  or  in  abatement  Thomp§om  v. 
OarhmigU,  46  D.  66. 

Cases  may  arise  in  which  maker  may  show 
that  plaintiff  is  not  aetnal  owner  of  note,  for 
porpose  of  letting  in  any  defense  arising  be- 
twe«n  himself  and  aotnal  owner,  bnt  such 
natters  must  be  specially  pleaded  in  answer. 

Plaintiff's  prima/ack  title  from  possession 
«f  draft  cannot^  in  absence  of  tnala  Jidea,  be 
rebutted  by  evidence  that  title  is  in  some 
•thor  party.    BUicoU  v.  MarHn,  61  D.  327. 

Protest  at  request  of  bank  of  note  indorsed 
bk  blank,  and  which  does  not  bear  name  of 
bank.  Is  not^  in  subsequent  suit  in  name 
«f  hoider,  any  more  evidence  of  ownership 
«f  note  by  bank  at  time  of  protest  than  that 
at  time  of  protest  bank  was  collecting  agent 
lor  real  owner,  nor  does  it  show  that  holder 
after  protest  was  not  owner  who  placed  it  in 
bank  for  collection,  so  as  to  defeat  former's 
prima  /aek  right  of  action  based  on  posses- 
Ma.    AMfa<  V.  iS^iooMT*  66  D.  332. 

Legal  oapaeiify  of  nayee  to  indorse  draft 
— nnot  be  disputed  by  second  indorser,  in 


scainst  latter  on  bill,  e.  g.,  upon 
mnusd  uiat  pnyee  was  a  married  woman. 
FrmeoU  Bmk  v.  Ctwer^,  66  D.  473. 

Oral  sfvidsiioe  Is  admissible  to  show  that 
ttoto  was  made  for  aooommodation  of  plain- 
tUb,  and  without  consideration,  in  action  by 
indonea  agniasl  maker.  OoHin  v.  Mawe^  71 
Dl  601L 

DtdOTtiwi  ti  holdar»  mdo  whil*  note 


is  in  his  possession,  may  be  offered  in  evi- 
dence as  proof  that  it  has  beeu  paid  to  him, 
or  that  he  took  it  up  for  benefit  of  prior 
parties.     Beed  v.  VancUvt,  72  D.  369. 

In  action  by  indorsee  against  maker,  evi- 
dence ia  incompotent  to  aliow  declarations 
of  payee,  since  deceased,  that  indorsee  had 
note,  and  would  not  give  it  up,  prior  to  time 
when  payee,  in  preaeuce  of  maker,  delivered 
it  to  indorsee.     Ftiwt  v.  Flint,  83  D.  615. 

To  action  on  bills  drawn  or  accepted  by 
defendant,  be  cannot  interpose  defense  that 
same  were  property  of  t>ank,  and  were 
transferred  or  pledged  to  plaintiff  as  secu- 
rity for  loan  by  cashier,  who  had  no  author- 
ity to  so  transfer  or  pledge  them.  Citff 
Bank  v.  PerHns,  86  D.  332. 

It  is  enough,  in  action  on  bill,  that  plain- 
tiff's title  ia  i^ood  aa  against  defendant.  If 
any  others  claim  title  to  bill  superior  to  that 
of  plaintiff,  it  can  be  determined  whenever 
they  come  before  the  court  to  aaaert  it.     /&. 

In  action  on  note  by  indorsee,  neither 
qneationa  whether  plaintiff  holda  as  agent, 
or  is  holder  for  value,  can  be  considered  on 
motion  for  nonsuit.    Poormam  v.  MUU,  96  D. 

9a 

In  action  against  maker,  on  note  payable 
to  bearer,  defendant  may  show  that  plain- 
tiff had  no  title  to  note  at  time  he  brought 
action.     Hovqf  v.  Sebring,  9  R.  122. 

898.  Bvidjnnoe  impeaching  the  con- 
sideration. —  1.  WhcU  U  admMbU  amd 
m/^jidenL  —  Defect  or  failure  of  consideration 
of  note  may  be  given  in  evidence  against 

Sayee  or  indorsee  with  notice.  Le  BUinc  v. 
anglair,  13  D.  377;  Brewer  v.  HarrU,  41  D. 
687;  amUh  v.  Btub^,  67  D.  207. 

Consideration  of  note  may  be  impeached 
without  sworn  plea.  HoU  v.  Robknaon,  56  O. 
240. 

Letters  of  drawer  after  acceptance  of 
drafts  directing  drawee  to  withhold  payment 
of  part»  because  draft  was  drawn  for  too 
much,  are  inadmissible  in  action  by  holder 
against  drawee.   Moke  v.  FeUrnan,  67  D.  656. 

Recital  of  consideration  in  written  receipt 
given  by  payee  to  maker  will  not  ezdude 
oral  evidence  as  to  consideration  of  note,  or 
that  recitals  in  such  receipt  were  added  with- 
out maker's  knowledge.  Corliee  v.  Houie,  71 
D.  693. 

Defendant  makes  out  wima  foae  defenss 
by  showing  that  negotiable  paper  sued  on 
was  given  for  intoxicating  liquor,  sold  in 
violation  of  prohibitory  liquor  law,  which 
makes  such  paper  utterly  null  and  void 
against  all  persons  and  in  all  cases,  "ex- 
cepting only  as  against  the  holders  who  uiay 
have  paid  tiierefor  a  fair  price,  and  received 
the  same  upon  a  valuable  and  fair  considera- 
tion, without  notice  or  knowledge  of  such 
iUeosl  consideration  ";  and  burden  of  proof 
is  thereby  cast  upon  holder  of  such  paper  to 
show  those  facts  which  alone  can  bring  him 
within  •zception.    Poton  v.  OoU,  72  D.  68. 
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Statement  made  by  maker  of  note  to  one 
who  hat  already  purchased  it,  that  it  is  all 
rights  and  that  he  will  pay  i1^  and  promise 
to  pay  ten  per  cent  interest  for  further 
time,  and  oonsequent  delay  of  suit  by  pur- 
ehaser,  until  his  assignor  becomes  insolvent, 
do  not  estop  maker  from  setting  up  failure 
•f  consideration  ol  note,  promise  to  pay  in- 
terest being  illegal,  and  not  binding.  Ray  v. 
McMurtry,  83  D.  o22. 

When  consideration  of  note  saed  on  is 
shown  by  eyidenoe  to  be  illegal,  court  sit- 
ting as  jury  should  find  for  de&idant.  Bud- 
deil  ▼.  Landers,  94  D.  719. 

Where  suit  was  brought  by  payee  against 
maker,  and  OTidenoe  was  offered  by  latter  to 
show  that  note  was  without  consideration, 
and  executed  upon  agj^reement  that  it  should 
be  canceled  when  desired,  to  assist  payee  in 
protectins  his  property  against  his  creditors, 
—  held,  that  reception  of  such  evidence  was 
not  erroneous.  MeOamland  t.  Baltian,  28 
K.  781. 

2.  Wkai  It  ktadmiasibie  or  huuffidenL  — 
Indorsee  cannot  be  required  to  prove  consid- 
eration given  l^  him  for  note  in  action 
a^inst  maker,  by  showing  that  latter  re- 
ceived no  consideration  for  it,  but  only  by 
proof  that  it  was  lost  or  stolen,  or  obtained 
from  maker  or  some  intermediate  party  by 
fraud  or  duress.     KmglU  v.  Pugh,  39  D.  99. 

Action  between  remote  parties  to  bill  will 
not  fail  for  want  of  consideration  because 
acceptor  received  no  consideration  for  his 
liabilitj,  unless  in  case  of  absence  or  failure 
of  consideration  being  given  by  holder. 
Schaub  V.  Clarh,  47  D.  654. 

In  an  action  upon  note  given  for  purchase 
of  land,  equitable  right  to  land  existing  in 
third  person  does  not  sustain  defense  .of 
want  of  consideration.  Long  v.  Allen,  60  D. 
281. 

So  held  in  action  on  note  given  for  pur- 
chase of  land,  where  vendor  shows  patent 
for  land,  and  defendant  sets  up  want  of  con- 
sideration, and  in  support  thereof  offers  in 
evidence  receipt  by  recsjoiver  of  land-office, 
dated  previous  to  patent,  in  payment  for 
Mime  luid.    Ih, 

One  who  receives  bank  bills  and  gives  his 
note  therefor  payable  in  money  cannot  set 
up  defense  that  amount  borrowed  was  not 
specie  or  ita  equivalent.  Southern  lAft  Im, 
JkT,€fo,r.  Lanier,  68  D.  448. 

Note  IB  prima  /ode  evidence  of  good  con- 
sideration, and  imports  such  until  contrary 
IS  shown;  hence,  evidence  that  part  of  claim 
in  settlement  of  which  note  was  given  was 
illegal  would  be  insufficient,  as  credits  al- 
lowed might  have  covered  illegal  part.  That 
rt  of  consideration  which  was  illegal  must 
distinctly  shown.  Adamo  ▼•  HackeU,  69 
0.878. 

Want  er  failnre  of  consideration  cannot 
be  set  np  as  defense  a^punst  note,  where 
maker  reoetved  all  ewmderatioB  for  whieh 


he  hone.<«tly  contracted.     ConweU  v.  Pumph- 
rey,  68  D.  61L 

Maker  of  note  who  took  as  consideFation 
therefor  check  for  ten  thousand  dollars,  and 
not  for  so  many  confederate  dollars,  and  de- 
posited it  in  bank  to  his  credit,  cannot  show 
in  defense  to  note  that  check  waa  paid  in 
confederate  money;  for  if  he  received  any- 
thing but  lawful  money,  he  did  so  at  his  own 
risk.     Rotet  v.  MeCUUen,  96  D.  661. 

Law  presumes  oonsideration  for  negotiable 
note,  and,  in  absence  of  anything  to  ooo* 
trary,  that  it  passed  from  payee  to  maker. 
Hayward  v.  Qrani,  97  D.  228. 

294.  Showing^  fraud.*— To  avmd  pay- 
ment of  note,  in  suit  at  law,  on  gronnd  ol 
fraud,  fraud  must  extend  to  whole  consider- 
ation.    Harlan  v.  Read,  17  D.  694. 

It  is  competent  for  defendant  to  show 
that  note  was  given  to  plaintiff  in  consider* 
ation  that  he  would  surrender  certain  a^ 
cepted  drafts  of  defendant  in  plaintifTa  flavor, 
and  that  after  receiving  note,  plaintiff  re- 
fused to  deliver  up  drafto  until  partial  pay- 
ment had  been  made  thereon,  aooeptances 
erased,  and  receipt  in  full  had  been  given 
to  acceptor.     She^ard  v.  Hawley,  6  D.  244w 

Evidence  that  mdorsee  of  note  before  due 
took  it  with  notice  of  fraud  in  procuring  it 
of  maker,  and  that  payment  would  be  re- 
sisted on  that  ground,  is  admissible  in  action 
by  indorsee  M^ainst  maker,  and  payee's 
declarations  before  indorsement  are  compe- 
tent evidence  to  show  the  fraud.  FUKer  v, 
Lelatid,  60  D.  806. 

That  note  was  obtained  from  payee  by 
false  representationsi  to  indorsees  knowl- 
edge, is  no  defense  to  action  by  latter  against 
mSuw.    Prouty  v.  Roberts,  62  D.  761. 

Maker  may  show  that  execution  of  nets 
was  obtained  by  fraud,  and  thua  defeat 
recovery  b^  assignee  who  received  it  be- 
fore maturity,  under  Illinois  statute;  bat 
any  other  defense,  such  as  payment^  is  no 
defense  to  such  note  unless  maker  prove  that 
assignee  had  notice  thereof  when  it 
assigned.     MMey  v.  Ryan,  66  D.  48S. 

Evidence  of  fraud  in  inception  of 
modation  paper  is  not  shown  by  fact  that 
drawer  dicl  not  place  defendant,  aooeptor,  in 
funds  or  goods  to  meet  draft  upon  its  m^ 
turity,  as  he  promised  to  do.  SliooU  ▼.  ilior* 
tin,  61  D.  327. 

Proof  that  note  in  suit  had  its  ori^n  ia 
fraudulent  combination  between  partioa  to 
it,  for  purpose  of  defrauding  creditors  df 
plaintifi^  is  good  defense.  HamUtom  ▼.  ScutJL^ 
69  D.  460. 

Defense  that  plaintiff  procured  tndorae- 
ment  of  note  bv  undue  influence  from  payees 
when  he  was  of  unsound  mind  and  incapable 
of  waiting  ndid  indorsement^  is  not  avail- 
able in  action  by  indorsee  against  maker,  if 
neither  payee  nor  his  ropresentatiTee  have 


•  Drunkenness  of 


maker  esa 
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erer  disaffirmed  mdoneinent;  nor  is  it  de- 
fense to  sQch  action  that  payee,  for  valaable 
consideration,  agreed  to  give  np  note,  at  his 
death,  to  maker,  reserving  meantime  right 
to  collect  interest  thereon.  Carrier  v.  Sears, 
81  D.  707. 

Proof  of  fraud  in  inception  of  bill  casts 
npon  holder  burden  of  proving  affirmatively 
that  he  took  it  bonafitle  for  valuable  consid- 
eration. Barbium  y.  £ank  etc  qf  Ind,,  92 
D.  306. 

Evidence  to  show  that  bill  or  note  was 
frandulently  diverted  from  its  original  pur- 
pose is  inadmissible,  in  action  by  bona  fide 
holder  for  value.  FirH  NaL  Bank  ▼.  Hall, 
4R.  698. 

In  action  by  payee  of  note  against  surety, 
latter  interposed  defense  that  he  was  in- 
duced to  sign  note  by  fraud  and  circumven* 
tion  of  maker.  Held,  not  a  good  defense 
without  proof  that  payee  participated  in  or 
was  cognizant  of  fraud.  Anderson  v,  Wame, 
22R.  &. 

295.  Usury  as  a  defense.*  — Stipula- 
tioo,  in  note  on  time,  that  if  amount  is  not 
paid  at  maturity,  it  shall  bear  interest  from 
date,  is  not  usurious,  nor  against  sound  pol- 
icy.    McNany  t.  Bell,  24  D.  454. 

Biaker  of  note  is  entitled  to  prove  note 
usurious  by  his  own  oath,  in  action  by  in- 
dorsee.   Mjpridt  V.  ffasey,  46  D.  583. 

Kote  haa  no  legal  inception  in  hands  of 
one  to  whom  delivered  without  considera- 
tion by  maker,  for  purpose  of  raising  money 
k>r  benefit  of  either,  and  negotiation  of  it 
by  such  holder  upon  usurious  consideration 
renders  it  inoperative  and  void  in  hands  of 
third  person.     CatUn  t.  Ounter,  62  D.  113. 

Usury  in  assignment  of  note  is  no  defense 
to  action  by  assignee  against  maker.  Can- 
well  T.  Pumpkrey,  68  D.  611. 

S96.  niustrations  of  inadmissible 
defenses. — Where  payee  of  note  payable 
at  certain  date  agreed  at  time  note  was 
given  not  to  demand  payment  until  certain 
time  after  maturity,  this  ia  a  collateral 
promise,  for  breach  of  which,  if  considera- 
tion appear,  action  will  lie,  but  it  cannot 
bar  action  on  note  when  it  becomes  due. 
Dew  r.  Tuttie,  3  D.  226.  8.  P.,  Mendenhall 
▼.  LenweU,  33  D.  458;  Fo^  ▼.  Blaekstme,  83 
D.  246. 

Where  vendor  ef  land,  for  which  note  is 
given  as  part  consideration,  executes  bond 
acknowledging,  among  other  tilings,  that 
contract  is  to  be  void  if  note  is  not  punc- 
tually paid,  "contract "  referred  to  is  con- 
tract of  sale  and  not  note,  and  maker  or  his 
surety  cannot  set  up  at  defense  to  action 
thereon  tha^  it  has  become  void  bv  non-pay- 
ment at  day,  election  to  eonsider  it  void 
restinj{  with  psyee^  and  beins  determined 
by  bringing  action.  Lane  v.  Manning,  29  D. 
125. _^ 

*  See  notei  on  siuions  lalss  of  notes,  U IX  TlOi 
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Indorser's  action  on  note  cannot  be  de- 
feated by  collateral  agreement  entered  into 
contemporaneously  with  execution  of  note, 
by  which  payee  agrees  that,  on  a  certain  con- 
tingency, ne  will  indorse  and  transfer  note 
to  particular  third  person.  Porter  v.  Piene, 
56  D.  151. 

Evidence  by  maker  is  inadmissible  to 
show  value  of  certain  bank  bills  in  which  it 
was  conditioned  note  sued  on  might  be  dis- 
charged if  paid  at  maturity,  or  within  cer* 
tain  time  thereafter,  when  it  is  not  proposed 
to  connect  such  evidence  with  evidence 
showing  or  tending  to  show  compliance  or 
offer  to  comply  with  condition  of  note. 
Weaver  v.  Lapsley,  94  D.  671. 

First  indorser  having  paid  second  indorser 
part  of  the  debt,  and  procured  his  release,  is 
not  prohibited  from  maintaining  action 
against  maker  by  fact  that  note  was  snbse* 
quently  sold  and  indorsed  to  another,  who 
executed  release  to  maker.  AinsUe  v.  Wil' 
SM,  17  D.  532. 

Recovery  by  indorser  against  prior  in- 
dorser, on  money  counts,  of  part  payments 
made  on  note,  is  no  bar  to  subsequent  action 
for  otherpayments  afterwards  made  on  same 
note.      Wright  v.  Butler,  21  D.  323. 

Recovery  upon  note  payable  to  "  William 
H.  Horah,  Cashier,  or  order,"  is  not  de- 
feated by  expiration  of  charter  of  bank  at 
which  it  was  negotiable  and  payable.  JJorah 
V.  Lang,  34  D.  378. 

Judgment  against  indorser  upon  note  held 
as  coUateral  security  for  such  indorser's 
individual  note,  and  settlement  of  claim 
against  indorser  upon  such  judgment,  judg- 
ment being  thereupon  assigned  to  indorser, 
will  not  bar  recovery  against  him  upon  in- 
dividuid  note.    Burnheimer  v.  Hai-t,  1  K.  209. 

In  action  on  note  defense  was  that  defend- 
ant hod  paid  accrued  costs  of  former  action 
on  proinise  of  discontinuance,  and  of  exten- 
sion of  time  for  payment  of  note,  and  that 
this  action  was  brought  before  such  time  had 
expired.  Held,  that  promise  was  void  for 
want  of  consideration,  plaintiff's  right,  in 
former  action,  to  costs,  not  being  denied. 
Parmelee  v.  Thompson,  6  R.  33. 

Bill  was  drawn,  accepted,  and  indorsed, 
with  blanks  for  date,  amount,  and  time  it 
should  run,  and,  in  this  condition,  was  de- 
livered by  drawer  and  acceptor  to  one  to 
whom  thev  were  indebted,  to  be  used  in  re- 
newal of  bill  previously  given  by  them  en 
account  of  such  indebtedness,  with  instruc- 
tions to  fill  up  new  bill  with  proper  date, 
amount,  and  tune  upon  maturity  of  former 
bill.  Held,  that  fact  that  drawer  and  aiv 
ceptor  were  solvent  when  bill  was  drawn, 
accepted,  and  indorsed,  but  were  insolvent 
when  bill  was  filled  up,  constituted  no  de- 
fense to  action  brought  against  accommoda- 
tion indorser  by  one  who  so  received  bill  and 
filled  up  blanks  with  full  knowledge  of  all 
facts.   FeUer9  Y.  MwuiillaLBamk,  7  IL22i, 
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To  action  of  (usumpeU  by  indorsee  against 
indoner,  defendant  pleaded  in  bar  that, 
at  time  of  indorsement,  plaintiff  orally 
promised,  in  consideration  that  defendant 
wonld  indorse  in  blank,  and  omit  from  in- 
dorsement words  "without  recourse,"  that 
they,  plaintifb,  would  never  have  recourse 
to  saiadefenduit,  but  would  save  him  harm- 
less from  all  liability  on  note,  and  that  In  con- 
sideration of  said  promise  defendant  indorsed 
note  in  blank.  On  demurrer, — held,  that 
plea  was  insufficient.    Dale  v.  Oear,  9  R.  353. 

In  action  upon  note  by  remote  indorsee, 
who  purohased  bona  fidt,  for  full  value,  and 
without  notice,  against  payee  who  indorsed 
note  in  blank,  evidence  of  agreement  be- 
tween payee  and  his  immediate  indorsee 
that  former  should  not  be  held  liable  on  his 
indorsement  is  not  admissible,  and  plaintiff 
holds  note  unaffected  by  snch  agreement. 
Hm  T.  8UM»,  31  K  499. 

In  suit  by  indorsee  against  accommodation 
indorser,  latter  cannot l>e  permitted  to  show 
Mreement  at  time  of  indorsement  that  lia- 
bility should  be  joint,  and  not  snccessive. 
t/MiMCM  T.  RiMm»e§^  39  R.  680l 

ft.  AmmK^  IteoooerahU;  Judgmad^  etc 

807.  la  general  —  Credit  once  made 
cm  note,  but  subsequently  erased,  is  evi- 
dence, and  obligor  is  entitled  to  benefit  of 
Mime,  unless  disproved  or  explained,  and 
evidence  showing  that  money  was  actually 
Mid  as  stated  in  erased  credit^  is  admissible. 
Orave§  r.  Moore,  18  D.  18L 

Note  ^ven  for  two  distinct  considerations, 
ene  vahd  and  other  not,  being  partly  com- 
pensation for  services,  and  partly  gratuitous 
gift,  mnst  be  apportioned  as  between  original 
parties  and  those  standing  in  same  relation, 
and  holder  shall  recover  so  far  as  it  is  valid. 
Pariek  ▼.  Stone,  26  D.  378. 

Jury  must  determine  what  ^art  of  such 
note  IS  founded  on  valid  consideration,  if 
perts  an  not  respectively  liquidated  and 
ascertainable  by  computation.     lb, 

Boma/de  holder  of  note  who  received  it 
as  oollsAeral  security  for  less  sum  than 
amount  diie  thereon  can  recover  only  amount 
dne  to  him,  when  note  is  witiiout  consider- 
ation end  void  as  between  original  parties. 
Alknre  v.  Bartahome,  47  D.  17£ 

And  burden  is  on  him  to  prove  what  debts 
were  secured  and  amount  due.  MaUkmd  v. 
Cititeni'  NaL  Bank,  17  R.  620. 

In  action  bv  assignee  against  assignor, 
plaintiff  should  not  leoover  more  thui  he 
could  have  collected  from  maker  had  he  been 
solvent.    Oorffan  v.  Frew,  89  D.  286. 

298.  BecoTering  interest.  —  Readi- 
ness of  maker  of  note  to  pay  at  time  and 
pUoe  urovided  therein,  and  continuance  to 
be  reaay,  is  matter  of  plea  in  suit  on  note, 
and  if  money  is  brought  into  court,  it  will 
ber  recovery  of  interest  and  costs.  McNaky 
l,BeU.7/ib.4bk 


Deposit  of  funds  in  bank  to  meet  payment 
of  bill  payable  there  amounts  to  tender,  and 
will  prevent  interest  accruing  on  bill;  but 
withdrawal  of  fund  will  cause  bill  to  draw 
interest  from  that  time.  liiiler  v.  Bank  qf 
Nevo  Orleans,  34  D.  571. 

Mere  announcement  of  readiness  to  pay 
note  is  not  legal  tender,  and  cannot  have  ef- 
fect of  arresting  interest.  Bacon  v.  Smith,  4A 
D.  649. 

Filliuff  blank  for  rate  of  interest  by  payee 
is  not  siteration  of  note  so  as  to  vitiate  it, 
but  he  can  recover  only  legal  interest  unless 
he  proves  agreement  or  consent  by  maker  to 
rate  inserted;  but  innocent  holder  could  re- 
cover rate  specified.  Fisher  v.  Dennis,  65  D. 
634. 

Note  was  dated  April  28,  1836^  and  in- 
dorsed as  follows:  "  Interest  paid  up  to  April 
28,  1838.  Received  one  year's  interest 
Received  one  year's  interest,  June  13y  1866.** 
Held,  no  presumption  in  law  that  interest 
had  been  paid  to  date  last  named.  FUni  v. 
FlhU,  88  D.  616. 

Measure  of  recovery,  where  assignee  of 
note  drawinff  interest  at  ten  per  cent  re- 
duces his  debt  to  judgment  against  maker, 
and  failing  to  make  money,  sues  his  assignor, 
is  not  face  of  note  with  ten  per  cent  interest, 
but  only  amount  of  judgment  with  statutoiy 
interest  from  time  it  was  rendered,  and  as- 
signee's costs  in  obtaining  that  judgment. 
Coraan  v.  Frete,  89  D.  286. 

Note  draws  interest  until  matnzity  at  rats 
stipulated,  and  thereafter  at  rate  fixed  by 
law;  where  it  is  payable  "  with  interest  from 
date  at  the  rate  of  five  per  cent  per  month." 
Searle  v.  Adams,  89  D.  698. 

In  computing  amount  due  apon  note  pay- 
able three  years  from  date,  with  interest 
payable  semi-annuallv,  intmst  should  be 
allowed  upon  all  installments  of  interest  over* 
due  and  remaining  unpaid;  but  semi-annual 
interest,  accruing  after  principal  has  ma- 
tored,  should  not  be  oonsidend;  for  after 
maturity,  both  aoeruing  interest  and  princi- 
pal ere  due^  not  on  anv  particular  day,  but 
on  every  day  until  paid.  Whoaian  v.  PSbs, 
98  D.  377. 

Amount  of  judgment  on  note  payable  three 
years  from  date,  with  interest  payable  semi- 
annually, should  be  amount  of  principal  of 
note,  with  simple  interest  thereon  from  ma- 
turity to  date  of  judgment,  and  also  amount 
of  semi-annual  dues  of  interest,  including 
that  which  accrued  when  note  became  dne^ 
with  simple  interest  thereon  to  same  date.  /&. 
Note  payable  on  certain  day,  with  "inter- 
est after  maturity,*'  draws  interest  from  that 
day,  and  not  from  third  day  of  graoe.  If  Acs* 
less  V.  WUUams,  62  R.  190. 

Note  payable  in  six  mouths,  ''without  in- 
terest, "bears  interest  from  matnri^.  Rob' 
erts  V.  Smith,  53  R.  744. 

299.  ezohAiLge.  —  Damages  al- 
lowed OQ  return  of  protested  bill  do  aei 
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^Mlnde  diffBr«noe  in  exchange  between  place 
where  it  was  made  and  place  of  payment. 
Bobert  r.  Cmrnntrdal  Bank,  33  D.  570. 

800. OMts,  attorney's  fees,  etc. 

—  Costs  of  protest  may  be  properlv  allowed 
is  statutory  action  for  money  bad  and  re- 
oeiTed,  on  bill  of  exchange,  without  averment 
of  protest.  Leuria  t.  Bmtk  of  KetUucky,  40  D. 
469. 

Costs  of  protest  cannot  be  charged  where 
protest  is  made  by  private  individaal.  Bead 
V.  Bamk  </ Kentucky,  15  D.  86. 

FroTision  in  note  for  attorney's  fee  in  case 
of  proceedings  to  oolleot  is  void.  BuUoek  ▼. 
Taylor,  33  R.  366.* 

801.  Judgment^  and  how  entered. 
-»  Payments  made  pending  action  on  note 
are  to  be  deducted  from  judgment.  Jcy  v. 
HfM,  24  D.  625. 

Verdict  for  "  amount  due  on  the  draft,  with 
ususl  interest,**  is  sufficiently  certain  to  sup- 
port judgment  for  amount  of  draft  and  in- 
torest,  less  eredit  appearing  on  draft.  Moiht 
▼.  FOhnan.  67  D.  656. 

Note  ''pliable  in  eurrent  funds "  should 
bo  eoDstrued  payable  in  current  paper  funds, 
and  not  in  money,  and  judgment  thereon  for 
to  &oe  in  money  is  erroneous  for  excess 
over  Tulue  of  eurrent  paper,  where  such 
paper  is  shown  to  be  at  discount.  Comoeil 
▼•  Pmnphr^,  68  D.  611. 

Plaintiff  may  dismiss  action  on  joint  note 
as  to  one  maker,  even  though  he  be  principid, 
and  teke  judgment  against  the  other,  nil- 
kkuon  T.  Fkiwer^  75  D.  78. 

Stipulation  in  note  that  property  of  debtor 
■hall  DO  sold  without  beneht  of  appraisement, 
in  event  of  non-payment  at  maturity,  is  one 
which  will  not  be  enforced  by  courts.  Xe* 
mdtB  ▼.  Walker,  77  D.  187. 

Where  plaintiff  assigned  note  pending  so- 
iMm,  and  he  and  his  assignee  filed  amended 
petition  alleging  that  fact,  — kdd,  that  judg- 
ment in  favor  of  plaintiff  was  clerical  mis- 
Srision,  sad  besides  was  not  prejudicial  to 
efendant.  Cooper  v.  PoeUm,  85  D.  610. 
Where  only  oefense  to  action  on  note  is 
asQiy,  and  verdict  was,  "  We,  of  the  jury, 
find  for  the  plaintifj^**  judgment  rendered 
against  defendant  for  amount  of  note  with 
interest  is  proper,     /ft. 

In  suit  on  note  for  "four  hundred  and 
nine  68-100^  in  currency, "  emitting  word 
"  dollars, "  in  body  of  note,  judgment  by  de- 
fault should  be  rendered  for  face  of  note  in 
dollars  and  cents.  PeUy  v.  FkUhel,  98  D. 
624. 

Note  was  made  in  1864,  and  was  by  its 
terms  payable  "  in  specie. "  Held,  that  judg- 
ment could  be  reoovered  only  for  amount  of 
note  in  United  States  currency.  Qlover  v. 
jeo6A^20R.  272. 

809.  Bights  of  party  paving  Judg- 
niMit — Subrogation.  —  Satisbu;tion  by  in- 


dorser  of  judgment  againut  himself  does  not 
necessarily  destroy  one  that  has  been  ren- 
dered against  maker  on  same  note.  Lffom 
T.  Bollmg,  44  D.  444. 

Indorser  paying  judgment  against  himself 
is  entitled  to  be  substituted  in  equity  to 
judgment  in  name  of  same  plaintiff  againsft 
maker.    76. 

Indorser  paying  judgment  may  in  equitj 
set  aside  fraudulent  conveyance  of  real  prop- 
ertv,  which  defendant  has  made  or  caused 
to  DC  mads^  and  subject  it  to  payment  of  his 
debt.    lb. 

Maker  of  note  en  which  judgment  has 
been  rendered,  for  its  face  value,  although 
part  of  note  has  been  paid,  cannot  recover 
back  amount  so  paid  from  holder  of  aote. 
DanU  V.  Mwrphy,  45  D.  749. 

DL  Nov-NKOOTiABLi  Bills  AND  KoTBB. 

808.  Bdghte  of  the  parties,  gener* 
ally.  —  Note  payable  in  current  bank  notes 
Ib  non-negotiable,  and  indorser  of  it  is  only 
liable  when  he  specially  contracts  to  be  so^ 
or  where  he  transfers  paper  fraudulently, 
and  then  not  upon  indorsement  Kkripairidi 
V.  McCuUough,  39  D.  158. 

Indorsement  upon  instrument  under  seal, 
to  enable  obligor  to  negotiate  same,  and  to 
raise  money  thereon,  authorises  holder  to 
fin  in  blank  above  indorsement  with  promise 
to  pav  in  case  of  defoult  by  obli|[or.  Loabii- 
ity  of  such  indorser  is  that  of  original  prom^ 
isor.     Oiit  V.  Drakely,  41  D.  426. 

Promise  to  pay  certain  sum  of  money  on 

Siven  day,  with  privilege  of  dischaiging 
ebt  in  some  other  commodity,  becomes  ab* 
solute  promise  to  pay  money,  if  other  oom« 
modity  is  not  paid  on  that  day.  Baker  v. 
Todd,  55  D.  776. 

Where  note  is  non-negotiable,  and  consid* 
oration  passes  wholly  to  payee,  the  indorser 
will  be  liable  as  surety  only.  Cook  v.  Scmth' 
%okk,  60  D.  181. 

Condition  in  note  that  maker  will  pay  if 
he  shall  get  certain  Isjid  described  in  note  is 
equivfdent  to  condition  if  he  shall  get  valid 
title  to  land;  and  such  condition  is  not  satis- 
fied by  his  ffetting  deed,  or  defeasible  pos- 
session, or  defective  title.  Wooda  v.  Kirkt 
61  D.  614. 

Maker  of  note -payable  in  job  of  work  to 
be  performed  for  payee  by  debtor  of  maker, 
maker  to  be  bound  by  note  unless  job  is 
completed,  is  entitled  to  credit  on  note  for 
value  of  labor  performed,  though  his  debtor 
die  before  completing  work.  Pereom  v. 
McKibben,  61  D.  85. 

Assignor  of  non-negotiable  note  is  not 
liable  for  its  pa;^ment,  under  laws  oi  West 
Virginia,  unless  it  be  shown  that  maker  was 
ins<3vent  at  time  note  fell  due,  or  at  time  of 
its  assignment,  if  assi^ed  after  it  became 
due,  or  that  due  diligeuee  has  been  used 
Bgainst  maker  without  recovering  the  money, 
er  by  use  of  doe  diligftnoe  money  comld  ael 
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haT»  been  mwdi%,    Nkhola  ▼.  Porter,  94  D. 
600. 

Where  one  not  a  party  to  non-negotiable 
note  indorses  it  in  blank  at  time  it  is  made 
and  delivered  to  payee,  for  purpose  of  giv- 
ing original  validity  and  security  to  contract, 
he  IB  liable  upon  the  note  as  joint  maker, 
and  his  contract  is  not  void  under  statute  of 
frauds,  as  being  without  consideration  ex- 
pressed.    H<mqhion  v.  Ely,  7  K  52. 

Note  was  indorsed  on  its  face  "  subject  to 
a  contract  made,**  etc.  This  language  was 
changed,  without  authority  of  maker,  to 
**  subject  of  contract  made,  etc.  Held,  im- 
material, because  note  was  not  negotiable. 
Ouahing  y.  Fidd,  86  R.  293. 

A  made  his  sealed  note,  payable  twelve 
months  after  date  to  order  of  B.  Nine 
montiis  thereafter,  C,  mother  of  A,  indorsed 
note  in  blank.  B  sued  C  as  upon  guaranty,  and 
at  trial  wrote  above  indorsement  guaranty 
expressing  ae  consideration  loan  to  A,  and 
original  promise  of  A  that  0  should  guar- 
antee note,  and  forbear  to  bring  suit  on  note 
for  two  years  or  more.  Plaintiff  also  offered 
parol  OTidenoe  to  prove  facto  recited  in  guar- 
anty thus  overwritten.  Held^  that  defend- 
ant could  not  be  held  either  as  original 
maker  or  indorser,  nor  as  guarantor.  Oul- 
berUom  t.  Smiih,  36  R.  384. 

Due-bill   "for  work  done  on  the  Hazel 
Valley  school-house  and  haU,**  and  signed  by 
two  individuals  with  addition  **  committee, 
ia  personal  obligation  of  signers.    Anderson 
V.  Pearee,  38  R.  39. 

In  action  against  A  on  non-negotiable  note 
signed  by  B  as  apparent  principal,  evidence 
IB  competent  to  uiow  that  B  acted  as  agent 
for  A  m  transaction;  bnt  this  does  not  ap- 
ply to  negotiable  notes.  Wduter  v.  Wray, 
66  R.  764. 

804.  Notes  or  orders  iiayable  in 
chattels.*  — Due-bill  stoting  that  specific 
articles  are  "due"  to  another  contains 
acknowledgment  that  payment  has  been 
made  for  them  ia  advance.  BoberU  v. 
BeaUy,  21  D.  410. 

Note  payable  "ia  good  leather,  snch  as 
suits,"  is  payable  in  such  leather  as  would 
suitpayee.    BaOey  v.  Sinumdi,  26  D.  464. 

Wnere  note  is  payable  in  f;oods  at  particu- 
lar  place  on  demand,  makei*  is  bound  to  have 
goods  always  ready.    Ih. 

Note  payable  in  cattle  beoomea  payable  in 
cash  after  default,  and  therefore,  in  action 
thereon,  where  plaintiff  has  judgment  on 
demurrer,  clerk  may  assess  damages.  Vath 
hooter  v.  Logan,  38  D.  90.  ^ 

Indorser  of  instrument  in  form  of  promis- 
sory note  payable  in  such  merchandise  or 
specific  articles  as  payee  "shall  need,"  and 
therefore  not  negotiable,  is  not  subject  to 
same  liability  as  that  of  indorser  of  negoti- 
able note,  and  is  not  liable  for  ite  payment 


*  See  notes  on  paper  pajable  in  ipeciilc  articles, 
&D.4SBH2B;  41S.^»4£ 


in  money  upon  default  of  maker  to  perf< 
his  contract  on  demand, •even  though  imme- 
diate notice  of  that  demand  may  have  beea 
given  to  him.     Ousftee  v.  Eddy,  71  D.  728. 

Maker  of  note  payable  in  property  must 
deliver  property,  or  tender  it  at  time  and 
place  specified,  it  seems,  in  order  to  dis- 
charge himself  from  his  obligation;  but  de- 
mand of  property  by  nayee,  after  maturity, 
is  waiver  of  previous  oreach  by  maker,  and 
idOfords  him  second  opportunity  to  deliver  or 
tender  property.     State  v.  Shupe,  86  D.  485. 

Order  for  payment  of  sum  c^  money  in 
chattels  is  not  undertaking  that  payee  shall 
obtain  chattels,  nor  that  drawer  shall  an- 
swer for  their  value  in  case  of  refusal  to 
accept  or  pay.  Hyland  v.  BlodgeU,  42  R.  799. 

805.  Transfers— Effect,  etc— -Blank 
indorsement  of  non-negotiable  note  implies 
warranty  that  maker  is  able  to  pay  it,  and 
that  it  is  collectible  by  due  diligence.  Prm^ 
tin  V.  Danielaon,  13  D.  62. 

Sealed  instrument,  though  in  form  prom* 
issory  note,  is  nevertheless  specialty,  sad  ne 
liability  arises  from  indorsement  thereon. 
FrevallT.  FUeh,  34  D.  668. 

Blank  indorsement  of  non-negotiable  paper 
is  mere  authority  to  holder  to  fill  it  vp^  bnt 
until  this  is  done  legal  title  is  in  payee. 
Taylor  v.  Lodbm,  49  D.  119. 

blank  indorsement,  accompanied  by  deliv- 
ery, ia  sufficient  assignment  of  non-negotia- 
ble note.     Tibbeta  v.  Oerriah,  67  D.  307. 

Assigning  or  indorsing  non-negotiable  note 
is  equivalent  to  making  new  note.  It  is 
direct  and  positive  promise  to  pay  same  to 
indorsee,  and  not  conditional  one  to  pay  if 
maker  does  not»  upon  demand,  after  due  no- 
tice.    HaU  V.  Monohan,  71  D.  404. 

If  indorser  of  non-negotiable  note  writes 
over  his  indorsement  words  '*^y  to  B  or 
order,"  note  will  become  negotiable  as  be- 
tween indorser  and  B  or  any  subsequent 
holder.     CantUh  v.  Walker,  76  D.  235. 

806.  Necessity  of  demand,  diligence^ 
etc.  —  Due  diligence  by  holder  of  non -nego- 
tiable note  indorsed  in  blank,  if  not  waived 
or  excused,  consisto  in  demand  from  maksr 
at  maturity,  and  if  payment  is  not  made^ 
immediate  suit  by  attachment,  followed  by 
most  rigorous  measures  for  collecting  debt. 
Accordingly,  where  holder  of  such  note  ne- 
glected to  put  it  in  suit  until  neariy  foor 
months  after  it  was  due,  it  was  sudi  laehes 
as,  in  absence  of  waiver  or  excuse,  would 
discharge  indorser.  PrenHeo  v.  Damebon^ 
13  D.  62. 

Actual  damage  from  laches  of  holder,  in 
such  case,  need  not  be  shown  by  indorser.  lb. 

Total  insolvency  of  maker  will  excuse 
holder's  neglect  to  sue  him.     lb. 

Guarantor  of  non-negotiable  instrument  ia 
liable  without  demand  or  notice.  WooUey  v. 
Sergeant,  14  D.  419;  Pedbv.  Prmk,  74  D.  384; 
Cromwell  v.  ffewUi,  100  D.  627. 

Agreement  ia  writimg  to  deliver  qaaolilif 
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•C  cotton  ifl  treated  m  promissory  note,  but 
being  obligation  for  property,  and  not  for 
money,  commercial  law  relative  to  negoti- 
able paper  is  not  applicable  thereto.  If 
agreement  is  to  deliver  cotton  at  some  con- 
▼enient  gin,  demand  for  such  delivery  must 
be  made  at  debtor  s  domicile.  Hunter  v.  iS^piir- 
iodc,  22  D.  165. 

Where  obligation  is  made  payable  in  spe- 
cific articles  on  certain  day,  no  demaoa  is 
necessary  on  part  of  obligee.  If  obligor  fail 
to  pay  in  articles  at  time  named,  he  renders 
himself  liable  to  pay  in  money.  Dunman  v. 
StnMer,  46  O.  97. 

In  action  upon  non-negotiable  note  by  as- 
aignee  against  assignor,  it  is  not  necessary 
for  assignee  to  show  diligence  Mainst  maker, 
smd  want  of  diligence  is  no  demnse  to  plain- 
tiff'•  right  to  reoover.  Hall  v.  Monohan,  71 
D.40A. 

In  aotlcn  upon  non-negotiable  note  as- 
signed after  dne,  it  is  not  necesMry  for  as- 
signee^ in  order  to  reoover  from  his  assignor, 
to  show  that  dne  demand  was  made  npon 
maker,  and  dne  notice  given  to  snch  assignor 
or  indorser.    lb. 

Note  payable  in  stone-work,  to  be  done  at 
any  time  odled  for,  cannot  be  sued  on  with- 
out previous  request  to  do  work.  Lincoln  v. 
Fureell,  73  D.  196. 

807.  Bight  of  assignee  to  sue.  — 
Sealed  note  is  not  negotiable,  and  action 
cannot  be  maintained  npon  it  in  name  of  per- 
son to  whom  it  baa  been  transferred.  Conine 
T.  Junction  etc  B.  M,  Co.^  89  D.  230;  Sayre 
T.  Lucas,  20  D.  33. 

Statute  authorizing  assignee  of  non-negoti- 
aUe  note,  made  before  its  enactment  to 
brin^  suit  thereon  in  his  own  name,  is  merely 
modification  of  remedy,  and  does  not  affect 
substantial  right  of  parties.  PhilUpa  v.  Hun- 
nele,  43  D.  109. 

Assignee  of  note  may  maintain  debt 
thereon  against  the  maker.     lb. 

Assignee  of  non-negotiable  note  may  main- 
tain suit  thereon  in  a8signor*8  name.  Tibbets 
T.  Otrriah,  57  D.  307. 

Express  promise  by  maker  to  pay  assignee 
el  non-negotiable  note  enables  assignee  to 
maintain  action  in  his  own  name  against 
maker,     lb, 

308.  Matters  of  defense.  ~  In  action 
by  indorsee  against  indorser  of  non -negotiable 
note,  indorsed  in  blank  after  maturity,  parol 
evidence  is  admissible  to  show  that  at  time 
of  indorsement  it  was  agreed  between  such 
indorser  and  indorsee  that  latter  should  sue 
maker,  and  have  recourse  to  indorser  only 
in  event  of  his  inability  to  collect  amonnt 
from  maker.     Miner  v.  Robinson,  12  D.  694. 

Where  assignor  of  note  demanded  pay- 
ment and  was  referred  to  co-promisor,  and 
was  not»  until  several  years  afterwards,  in- 
formed of  any  claim  of  offset,  —  held,  that 
right  to  oflbet  had  been  waived.  Meniil  v. 
iferriU,  14  1>.  247. 


To  constitute  tender,  where  note  is  pay- 
able in  lumber  at  particular  time  and  ptaocy 
and  promisee  does  not  attend  to  receive  it^ 
promisor  must  show,  in  order  to  bar  action 
on  note,  that  particular  lumb«r  was  desig- 
nated and  set  apart,  so  as  to  pan  property^ 
and  not  merely  that  he  had  more  than 
enough  there  to  pay  note,  and  was  rsady  to 
deliver  quantity  promised.  Wfnumw,  Win§' 
low,  26  D.  542. 

Maker  of  note  not  governed  by  law  mer- 
chant cannot  sell  it  for  price  less  than  that 
expressed  on  its  face,  so  as  to  preclude  him- 
self from  setting  up  want  of  consideration  to 
extent  of  discount^  unless,  perhaps,  where 
sale  was  by  agent,  a  possible  case  of  estoppel 
may  be  created.  Jfueeebrnm  v.  McElhamif^ 
85  D.  445. 

Maker  of  non-negotiable  note,  although  it 
was  made  for  accommodation  of  payee^  to 
enable  him  to  borrow  money  on  it^  may 
defeat  recovery  by  one  to  whom  it  haa  been 
assigned  for  value,  by  showing  want  of  eon- 
sideration.     WeUer  T.  KOey,  A  R.  670. 

Sealed  note,  with  several  sureties,  was 
executed  and  offered  by  maker  to  payees 
who  refused  to  accept  it  unless  words  **  in- 
terest to  be  paid  semi-annually"  were  in« 
sorted.  Maker  thereupon,  without  knowl- 
edge of  sureties,  wrote  words  in  note  as 
required.  Held,  that  auretiea  were  die- 
charged  from  liability.  H^  v.  Homer^  S 
R.  565. 

Maker  of  non-negotiable  note  signed  and 
delivered  to  payee,  to  enable  him  to  negotiate 
it,  a  sepiirate  writing  as  follows:  "This  is  to 
show  that  the  note  ....  is  all  right  and 
will  be  paid  when  it  comes  due.**  Note  was 
assigned,  and,  after  it  became  due,  assignee^ 
upon  promise  of  maker  that  he  would  pay  it 
at  specified  time,  forbore  to  sue.  In  acuom 
on  note  by  assignee  against  maker,  —  held^ 
1.  That,  notwithstanoing  writinff,  defense 
of  want  of  consideration  and  fraud  would  be 
valid;  but  2.  That  promise  constituted  new 
and  enforceable  contract.  Jaqua  v.  MonU 
gomery,  5  R.  168. 

309.  Pleading. --Note  pa)rable  in  spe- 
cific property  is  admissible  in  evidence  unaer 
money  counts.     Payne  v.  Couch,  46  D.  497. 

Persons  through  whose  hands  non-neaoti- 
able  note  has  passed  need  not  be  noticed  by 
assignee  in  declaring  on  it,  unless  their 
names  appear  upon  it  as  indorsers  or  assign- 
ors.    Tmete  V.  Otrrwk,  57  D.  307. 

Consideration  for  acceptance  of  order  by 
principal  on  agent  must  be  averred  and 
proved,  in  action  on  acceptance,  when  order 
accepted  was  to  deliver  to  third  person  cer- 
tain amount  of  cotton  by  certam  day;  al- 
though it  seems  that  request  of  principal  was 
sufficient  consideration  for  undertaaing  of 
agent.     Jmes  v.  HoUidaiu,  62  D.  487. 

310.  Evidence. — Where  no  place  of 
payment  is  specified  in  note  payable  in  spe- 
cific articles,  parol  evidence  is  admissible  to 
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■how  place  agreed  on.  Wyman  t.  Winslow, 
26  D.  642. 

^  Consideration  between  assignor  and  as- 
signee need  not  be  proved  in  action  bj  as- 
signee against  maker  of  nou-negotiable  note, 
and  formal  statement  of  it  in  declaration  is 
■affioient     TibbetU  v.  GerrUh,  67  D.  307. 

Bvidenoe  that  maker  of  non-negotiable 
note  promised  to  pay  it  to  assignee  if  he 
signed  it  is  oompetent  to  show  express  prom- 
IM  to  pay  to  assignee,  maker's  signature 
having  been  proved  or  sdmitted.    lb. 

X.  Lost  Bills  ahd  Notks. 

81 1.  Bight  of  action  on,  at  law.  — 

ftecovery  ma^  be  had  npon  lost  note  or  upon 
me  Tolnntanly  surrendered  to  its  maker. 
Beynolds  v.  French,  30  D.  466;  Bogle  Bank  v. 
8mi1h,  13  D.  87. 

Plaintiff  is  entitled  to  recover,  in  action  at 
Uw,  on  note  alleged  to  have  been  lost,  where 
its  existence  and  contents  are  proved,  and  it 
appears  that  it  was  not  negotiable,  or  if 
negotiable,  that  it  has  in  fact  not  been 
negotiated.  Chmtdrtm  v.  Hunt,  20  D.  60; 
Rowley  T.  Ball,  16  D.  266;  LauU  v.  Lagell, 
36  D.  362. 

Upon  proof  that  note  has  been  destroyed, 
recovery  may  be  had  thereon  at  law.  Moore 
T.  FaU,  66  D.  297;  Boioley  v.  BaU,  16  D.  266. 

Transferee  of  lost  or  stolen  negotiable 
paper  mosti  to  acquire  title,  have  both  paid 
valuable  consideration  and  have  taken  oona 
/Ute.     Vairin  v.  Bobson,  28  D.  126. 

Payment  of  valuable  consideration  for  such 
paper  is  not  alone  sufficient  evidence  of  good 
faith;  vendee  must  show  in  addition  due 
diligence  in  his  examination  of  character  and 
standing  of  his  vendor.     lb. 

Circumstances  existing  calculated  to  raise 
•nroicion  in  mind  of  man  of  ordinary  prudence 
ana  discretion  will  prevent  purchaser  of 
snch  paper  from  acquiring  title  better  than 
that  of  his  vendor.     lb. 

Where  negotiable  note  was  lost  after  due, 
owner  may  maintain  action  thereon  at  law; 
bat  if  it  IB  lost  before  due,  he  must  sue  in 
chancery,  where  he  can  be  compelled  to  in- 
demnify maker.  Thayer  v.  King,  46  D.  671. 
^  Debt  evidenced  by  lost  note  ma^  be  as- 
signed, and  assignee  may  sue  for  it  in  his 
own  name.    Long  y.  Constant,  61  D.  669. 

Finder  of  negotiable  paper,  or  thief  who 
steals  it,  acquires  no  title,  although  either 
may  transfer  good  title  to  bona  fide  purchaser, 
and  same  rule  probably  applies  to  case  of  one 
obtaining  such  paper  through  any  positive 
breach  (tf  law.  Oky  Bank  v.  Perkins,  86  D. 
832. 

In  Oonneotienty  suit  at  law  may  be  main- 
tained upon  lost  note,  and  where  proof  is 
fonushed  that  defendant  cannot  afterwards 
be  compelled  to  pay  amount  again  to  bona 

*  Actions  on  lost  or  destroyed  notes,  see  note, 
S7  D.  128, 129;  lost  instruments,  generally,  actions 
»^  see  nota,  IBD.  i7»-ttl» 


Sde  holder,  court  can  render  judgment  for 
amount,  and  require  plaintiff  to  give  defend- 
ant a  bond  of  indemnity.  Bridgqfordr.  Mc^ 
sonviUe  I(fg,  Co.,  91  D.  744. 

In  action  on  lost  note,  defense  was  that 
defendant  had  given  three  hundred  dollars 
and  new  note  to  plaintiff  io  satisfaction  of 
lost  note.  In  reply  to  this  defense,  plaintiff 
alleged  that  he  had  been  induced  to  accept 
three  hundred  dollars  and  new  note  by  oe- 
fondant's  fraudulent  representations.  Judge 
ruled  that  plaintiff  could  not  recover,  unless 
he  had,  beiore  bringing  his  suit,  offered  to 
return  new  note  and  three  hundred  dollars. 
Held,  error,  and  that  it  was  sufficient  that 
new  note  be  brought  into  court  ready  to  be 
given  up  or  canceled  on  trial;  also,  that 
three  handred  dollars  need  not  be  produced 
at  all,  as  it  was  paid  upon  lost  note.  liiUar 
V.  Woods,  8  R.  71. 

312.  When  relief  may  or  must  be 
sought  in  equity.  — Negotiable  instru- 
ment, if  lost^  cannot  be  recovered  on  at  law. 
Only  remedy  is  chancery.  Felts  Point  &»- 
ings  InsL  v.  Weedon,  81  D.  603;  Edwards  v. 
McKee,  13  D.  474;  McClusky  v.  Oerhamaer,  M 
D.  612;  Moses  v.  Triee,  8  R.  609. 

Owner  of  lost  note  cannot  maintain  action 
at  law  against  indorser,  in  case  where  bond 
to  indemnify  defendant  against  being  called 
on  second  time  to  pay  note  will  not  afford 
him  adequate  protection.  Tuttle  v.  Stamdi^k^ 
81  D.  712. 

Owner  of  note  indorsed  in  blank,  f randn- 
lently  transferred  by  bailee,  may  maintain 
bill  against  maker  enjoining  him  from  pay- 
ment until  it  can  be  ascertained  in  whose 
hands  it  is,  and  requiring  him  to  answer  as 
to  its  whereabouts,  and  may,  it  seems,  in 
proper  case,  have  judgment  against  him  for 
amount  upon  indemnifying  him  against  an- 
other action.    CanUkv.  Thompson,  63  D.  559. 

Bank  discounted  draft  on  faith  of  letter  of 
credit  from  drawee,  and  draft  was  unavoid- 
ably lost  in  course  of  transmission  to  special 
indorsee  of  bank.  Held,  that  bank  oonld 
recover  of  drawee  in  equity,  on  offering  in- 
demnity against  draft.  Satimmah  NaL  Bank 
V.  HaOdns,  3  R.  373. 

813.  Declaration. — If  dedamtion  al* 
leges  execution  of  note,  its  contents  and  loss, 
and  that  it  is  still  due,  it  need  not  state 
whether  it  was  indorsed  or  not  before  it  was 
lost,  nor  whether  loss  happened  before  or 
after  it  became  due:  Chaidron  v.  Hmnl,  99 
D.  60. 

Special  count  is  nnnecessary  in  declaring 
on  lost  or  destroyed  note.  Vaauuikem  v. 
Hombeek,  25  D.  609. 

314.  Proving  the  loss  or  dastrue- 
tion.  — Action  for  money  lent  on  note  is 
substantially  action  on  note,  and  if  declara- 
tion allege  that  note  has  been  worn  out  and 
destroyed,  plaintiff  must,  on  trial,  prove  its 
destruction,    lb. 

Promise  to  paj  note  that  has  been  de- 
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stroyed  by  owner  thereof  doee  not  dispense 
with  necessity  of  its  production,  or  proof  of 
its  loss  or  destmction.  Snch  promise  would 
be  nudum  jMetum  and  void,  unless  made  upon 
■ome  new  consideration.     lb, 

BiU  in  e^uit^  to  recover  on  lost  note  can- 
not be  maintained  without  proof  of  loss  of 
note.  Ground  upon  which  such  bill  is  main- 
tainable is  that  complainant  seeks  to  obtain 
discovery  from  respondent  of  instrument 
lost  or  destroyed,  and  also  relief  consequent 
npon  discovery.  Bill  should  therefore  state 
loss,  and  that  without  desired  discovery  com- 
pUunant  has  not  sufficient  eridence  to  main- 
tain  suit  at  law.  If  instrument  is  not  lost, 
or  if  complainant  has  other  sufficient  evi- 
dence of  its  contents,  his  proper  remedy  is 
at  law.     TermpU  v.  Oave^  74  D.  320. 

Affidavit  of  loss  of  note  secured  by  mort- 
gage is  not  necessary  in  action  of  foreclosure, 
as  action  belongs  to  equitable  jurisdiction, 
affidavit  being  oantion  required  by  chancery 
in  permitting  transfer  of  jurisdiction  from 
court  of  law  to  equity.  0*^01111011  v.  Myers, 
?•  D.  335. 

816.  Oi^in^  indemnity. — Indemnity 
mnst  be  given  before  recovery  can  be  had  on 
loot  negotiable  instrument  actually  trans- 
ferred.    ^ase(/ V.  Lose^  36  D.  362. 

On-  bill  in  canity  for  discovery  of  amount 
of  lost  note,  oond  of  indemnity  will  be 
required  of  complainant,  not  only  against 
note,  but  against  expenses,  damages,  etc.,  of 
another  suit     Truif  v.  Lane,  45  D.  306. 

Maker  of  lost  or  destroyed  negotiable  in- 
strument may  require  indemnity  against  all 
future  claims  under  it^  before  its  payment 
can  be  enforced  by  law.  WeUon  v.  Adamg, 
60  D.  679. 

Tender  of  indemnity  before  suit  is  not 
absolutely  necessary,  but  better  practice  ib 
to  make  such  tender  and  allege  same  in  com- 
plaint. Failure  to  do  so  is  not  fatal  to  cause 
of  action;  it  only  affects  question  of  costs, 
and  in  other  respects  tender  at  trial  is  suffi- 
eionk    lUmdoiph  v.  Ham$,  87  D.  139. 

If  no  tender  of  indemnity  has  been  made 
before  suit,  plaintiff  is  not  entitled  to  costs 
nnless  defendant  has  waived  tender,  in  which 
onse  costs  are  in  discretion  of  court.     Ib, 

On  question  of  indemnity,  no  distinction 
oan  be  made  between  note  which  has  been 
destroyed  by  fire  or  otherwise,  and  one  which 
has  been  merely  lost     lb. 

Action  on  lost  note  may  be  maintained 
without  tendering  defendant  anv  indemnity, 
if  it  appears  that  note  in  hands  of  any  in. 
dorses  would  be  subject  to  all  equities  exist- 
ing in  favor  of  maker.  Brent  v.  Erwn,  15  D. 
167. 

Statute  requiring  indemnity  in  actions  on 
lost  notes  applies  only  to  negotiable  notes. 
Blade  v.  Noland,  27  D.  126. 

Court  will  pot  presume  lost  note  to  be 

igotiable.     Ib, 

WlMre  note  is  lost  after  snit  is  brought! 


to  recover  on  it.  Judgment  may  be  rendered 
without  giving  indemnity,  but  court  should 
restrain  plaintiff  from*takinff  out  execution 
thereon  until  he  has  furnished  indemnity. 
BitiAng  v.  Oraham,  63  D.  510. 

Owner  of  lost  note  may  maintain  action 
thereon  at  law,  without  furnishing  indem- 
nity, if  it  appears  that  statute  of  limitations 
may  be  interposed  to  prevent  recovery  by 
bonajide  holder.    Moore  v.  FaU,  66  D.  297. 

Court  cannot  dismiss  action  on  lost  or  de- 
stroyed note,  properly  commenced  and  le- 
^ly  pending,  unless  plaintiff  tender  bond  of 
mdemnity.  If  evidence  be  insufficient  to 
prove  its  destruction  or  less,  defendant  is 
entitled  to  verdict  in  his  favor,  but  not  to 
dismissal  of  action.     Ib, 

BIIX8  OF  ImADTSO. 

Sncludes  the  Reneral  nature,  negotiability,  and 
rpretation  of  bills  of  lading;  the  effect  of  ex- 
ceptions therein;  and  the  rights  of  holdeis, 
whether  by  indorsement  or  by  transfer  by  deliv- 
ery, merely.  Necessarily,  some  of  the  cases  on 
this  subject  will  be  found  under  CAaaixas,  RaiXr 
aoAO  CoMPANixs,  and  Shipfiiio.] 

Delivery  of  goods  sold  by  indorsement  o^ 

see  Sales,  44. 
Limitation  of  liability  of  carrier  in,  see  Oa»- 

RIBES,  94. 
Parol  evidence  to  vary,  see  EviDKifOi,  100. 
When  work  estoppel,  see  Estoppel,  44. 

1.  General  nature  of  the  instrument. 

—  Bill  of  lading  is  both  receipt  for  goods  and 
contract  to  carry  and  deliver  them.  O'Brien 
v.  Oilchrut,  66  D.  676. 

Bill  of  lading  is  simple  written  contract 
between  shipper  of  goods  and  ship-owner; 
latter  to  carry  goods,  and  former  to  pay  stip* 
ulated  compensation  when  service  is  per- 
formed.     WootOer  v.  Tarr,  85  D.  707. 

2.  Operation  and  effect,  generally.* 

—  Shipper  may  sue  either  master  or  owner 
upon  bill  of  lading  signed  by  master.  Harvey 
V.  Pike,  7  D.  698. 

Goods  ought  to  be  on  board  before  bill  of 
lading  is  signed.  But  it  will  operate  upon 
soods  described  therein  and  delivered  on 
board  at  any  time  while  vessel  is  taking  in 
her  cargo  for  that  voyage,  before  she  sails 
upon  it.     Rowley  v.  Bigelow,  23  D.  607. 

Vessel  is  bound  to  carry  lumber  under 
deck  when  clean  bill  of  lading  is  given,  if 
there  is  no  express  or  implied  agreement 'to 
contrary.  But  if  there  is  well-known  usage 
in  reference  to  cargo  of  this  kind  to  carry  it 
either  on  or  under  deck,  such  bill  will  im- 
port no  more  than  that  it  shall  be  carried 
in  usual  way,  especially  if  shipper  repeatedly 
saw  cargo  stowed  on  deck,  and  made  no  ob- 
jection.    SprocU  V.  Donnell,  45  D.  103. 

Bill  of  lading  is  complied  with  by  deliver- 
ing 2,217  bushels  of  com,  if  no  more  is 
shipped,  where  it  recites  shipment  of  and 
agreement  to  deliver  2,282  bushels,  more  or 

*8ee  note  on  bills  of  lading,  88 D.  407-^«3Sw 
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leM,  mil  to  be  delivered,  etc.,  and  master  of 
▼eesel  is  entitled  to  freight  on  number  of 
bushels  actaaUy  delurered.  Kdley  v.  Bouh 
her,  71  D.  725. 

Shipper  is  liable  for  injury  sustained  by 
earner  through  unreasonaole  delay  of  inter- 
mediate carrier  in  receiving  and  transport- 
tn^  careo,  where  bill  of  lading  only  requires 
onginaf  carrier  to  deliyer  such  cargo  to 
shipper  or  his  assigns  without  mention  of 
delivery  to  inch  intermediate  carrier  as  such. 
Wordm  T.  BemiB,  85  D.  255. 

Mere  signing  of  bill  of  lading  does  not 
transfer  possession  of  freight  to  common 
carrier,  but  is  merely  evidence  that  he  has 
received  possession,  and  this  facfc  may  be 
shown  by  any  other  legitimate  evidence.  IIL 
CtnL  R,  R,  Co,  ▼.  8my9er,  87  D.  301. 

Where  bills  of  lading  constitute  special 
oontraot^  both  parties  are  bound  thereby, 
and  by  du  of  stipulations  therein  contained. 
BiMmort  ek.  B,  B.  Cfo.w.  Balkbone,  88  D. 
664. 

When  words  ''  at  the  owner's  risk,"  con- 
tained in  bill  of  lading,  taken  in  connection 
with  other  stipulations  contained  therein, 
constitute  special  contract  between  owner 
and  carrier  to  effect  that  latter  should  be 
liable  for  such  loss  only  as  results  from  or- 
dinary neglect,  he  is  only  bound  to  exercise 
sach  care  and  diligence  as  prudent  men 
Qsually  bestow  on  their  concerns,  and  jury 
should  be  so  instructed;  to  charge  otherwise 
Is  error.    lb. 

Bill  of  lading  is  contract  between  owner 
and  carrier  of  goods  delivered  for  transpor- 
tation; it  fixes  rights  and  liabilities  of  par- 
ties when  its  terms  have  been  agreed  upon, 
indudinff  provision  limiting  carrier's  liabil- 
ity, and  consignor's  assent  is  conclusively 
presumed  from  his  having  accepted  it  with- 
out objection.  McMUian  v.  Mich,  South,  etc 
B.  B.  Co.,  93  D.  208. 

Railroad  company,  bound  by  bill  of  lading 
to  deliver  goods  on  payment  of  freight  and 
''presentation  of  a  duplicate  " bill,  is respou- 
siole  if  it  makes  delivery  without  such  pre- 
sentation. Such  clause  is  for  the  benefit  of 
consu^nor.  McBhoen  v.  Jeffersonville  etc  B.  B, 
Co.,  6  R.  216. 

8.  Effect  of;  to  pass  title  to  con* 
■ignee.* — Title  to  goods  shipped  passes,  eo 
hutarUi,  by  bill  of  lacHng,  to  consignee.  Way' 
kind  V.  JlfoM^,  39  D.  335. 

Where  bill  of  lading  provides  that  goods 
shipped  are  to  be  delivered  to  consignee  or 
his  assigns,  although  invoices  show  that  con- 
signor is  owner,  and  has  paid  freight,  legal 
title  is  vested  in  consignee,  and  he  may  sue 
carrier  for  negligent  carriage.  Otiffith  t. 
Ingledew,  9  D.  444. 

4.  or  person  named  in  the  biU. — 

Bill  of  ladinff  in  prima  facte  evidence  of  prop- 
erty in  goods,   in  party  on  whose  account 

*  See  note  on  title  ol  the  consignee,  or  holder  of 
klll.KD.tf9-80L 


and  risk  thev  are  therein  stated  to  bavt 
been  shipped,  as  aeainst  master  signing 
same,  and  against  those  subseouently  re- 
ceiving goods  by  hii  order,  and  disposing  of 
them  for  hii  benefit  BvereU  v.  Coffin,  22  D. 
551. 

Letter  of  consignors  to  consignees,  in  sack 
a  case,  stating  for  whom  goods  are  shipped, 
is  also  competent  evidence  of  latter's  prop- 
erty therein.     Tb. 

6.  ConcliiBiveness.  —  Bill  of  lading  is 
prima /ade  evidence  of  highest  nature,  but 
it  is  not  conclusive  in  all  cases  as  to  condi- 
tion of  goods  shipped  in  packages.  BarreU 
Y.  Bogers,  5  D.  45. 

Bill  of  lading  has  characteristics  both  of 
receipt  and  contract  to  carry  and  deliver. 
So  far  as  it  acknowledges  receipt  of  goods, 
and  states  their  condition,  it  may  be  con- 
tradicted, but  in  other  respects  it  is  inter- 
preted like  other  written  contractiL  Way' 
landY.  Moaely,  39  D.  335. 

Time  of  delivery  may  be  lenffthened  from 
time  stipulated  in  bill,  by  reguutions  of  port 
of  delivery,  without  thereby  discharging 
shipping  contract.  Shepherd  v.  Laa^tar,  si 
D.  181. 

Place  of  delivery  may  be  likewise  altered; 
therefore,  where  undertaking  was  to  deliver 
at  usual  place  of  discharge  at  ''A,"  and  ves- 
sel upon  arrival  at  "A  **  was  put  in  quaran- 
tine, shipper  was  held  liable  lor  refusing  to 
deliver  at  "  B,"  usual  place  of  discharge  for 
vessels  under  such  circumstances.     /&. 

Bill  of  lading  is  not  conclusive  upon  origi- 
nal  parties  thereto,  and  any  mistakes  in 
quantity  of  goods  mentioned  therein  may  be 
shown  between  them;  but  if  third  parties 
act  upon  faith  of  its  statements  of  quantity, 
parties  thereto  are  bound  by  terms  of  bill, 
and  are  bound  to  make  good  any  deficiency. 
Norrie  v.  MUunukee  Dock  Co,,  91  D.  464. 

Statement  in  complaint  that  by  reason  of 
execution  of  bill  of  lading  in  manner,  under 
circumstances,  and  for  amount  therein  stated, 
respondent  (carrier)  was  compelled  to  and 
did  make  good  deficiency  to  consignee,  is 
sufficient  averment  to  show  that  payment 
was  not  voluntary.     Ih. 

Where  goods  are  delivered  to  carrier  for 
transportation,  and  before  goods  are  shipped 
bill  of  lading  or  receipt  is  delivered  by  him 
to  shipper,  latter  is  bound  to  examine  it  and 
ascertain  its  contents,  and  if  he  accepts  it 
without  objection,  he  is  bound  by  its  terms; 
he  cannot  set  up  ignorance  of  its  contents, 
and  resort  cannot  be  had  to  prior  parol  nego- 
tiations to  vary  them.  Germania  Firt  inK 
Co.  V.  MemphUelcB.  R.  Co.,  28 R.  113;  MC' 
Millan  v.  Mich.  South.  eU.  B.  B.  Co.,  93  D. 
208. 

6.  How  for  open  to  explanation  or 
contradiction  by  parol  evidence.  —  Bill 
of  lading  is  receipt  so  far  as  regards  condition 
and  quantity  of  goods  shipped,  and  thoush 
prima  /ack  evidence  of  high  nators^  may  ue 
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eontrolled  in  thia  respect  by  parol  evidence, 
at  least  as  between  shipper  and  carrier. 
O^Brien  v.  Oilchrist,  66  D.  676.  S.  P.,  Part- 
land  Bankv,  StubU,  4  D.  151;  Strong  v.  Orami 
Trunk  E.  R.  Co,,  93  D.  184. 

Shipper  who  is  impliedly  bound  by  bill  of 
lading  to  pay  freight  may  show  by  parol, 
an  agreement  of  owner  of  vessel  to  look  to 
another  for  payment,  and  that  payment  has 
been  made.      Wayland  v.  Mostly,  39  D.  3.35. 

Carrier  may  show  that  he  did  not  receive 
quantity  of  goods  receipted  for  in  bill,  when 
sued  for  deficiency  by  shipper.  O'Btien  v. 
Gilchrist,  56  D.  676. 

Words  "more  or  less,** in  bill  that  states 
•hipping  of  certain  number  of  pieces  of  lum- 
ber amounting  to  specified  number  of  tons, 
**  more  or  less,"  cannot  be  shown  by  parol  to 
have  been  intended  by  parties  to  refer  also 
to  number  of  pieces.      76. 

Mistake  in  uill,  bv  erasing  or  neglecting 
to  erase  a  word,  can  be  proved,  like  any  other 
fact,  by  circumstantial  as  well  as  positive 
evidence.     Clumteaux  v.  Ltech,  57  D.  602. 

Form  of  bill  printed  to  be  used  at  Pitts- 
burgh should  have  word  "  Pittsburgh  " 
erased,  and  word  "Cincinnati"  interlined, 
in  order  to  be  used  at  latter  place.  Ihat 
such  change  had  been  made  in  dating  of  bill 
is  circumstance  tending  to  show  intention  to 
change  it  all  through,  and  is  sufficient  to  go 
to  the  jury.     lb. 

Bill  cannot  be  varied  by  parol  or  bv  writing 
in  form  of  bill  of  lading  subsequently  sent  to 
consignee  by  carrier.  Cox  v.  Peterson,  68  D. 
145. 

Legal  operation  of  contract  in  bill  may  be 
modified  by  subsequent  parol  agreement;  as 
by  addition  of  parol  suppletory  agreement 
that  freight  should  be  at  risk  of  shipper. 
AhoeU  V.  Miller,  69  D.  206. 

Owners  of  vessel  are  responsible  only  for 
gocxls  described  in  bill  and  delivered  into 
custody  of  master  at  accustomed  place  of 
receipt,  and  evidence  is  incompetent  to  show 
that  bill  was  intended  to  or  did  include  goods 
elsewhere.      Wilzler  v.  ColUns,  35  R.  327. 

7.  Interpretation  of  phrase  "re- 
ceived in  good  order."—  Acknowledgment 
in  bill  of  lading  that  merchandise  is  in  good 
condition  does  not  extend  beyond  its  exter- 
nal appearance.     Curell  v.  Johnson,  32  D.  1 17. 

As  uetween  parties  to  bill,  evidence  is 
competent  on  part  of  carrier  to  contradict 
soch  admission  in  bilL  Witxkr  v.  Collins,  35 
R.  327. 

Carrier,  receiving  thirty  barrels  for  trans- 
portation, delivereu  shipper  bill  of  lading, 
certifying,  in  printed  part,  receipt  of  "  the 
following  described  packages  in  apparent 
good  order,  contents  and  value  unknown," 
which  wai  followed  in  writing  by  words: 
"Articlii,  30  bbls.  eg^**  Held,  that  this 
was  not  a  representation  that  barrels  con- 
tained eggs,  and  carrier  was  not  liable  as 
apon  such  representation  to  transferee  of 


bill,  who,  upon  faith  and  security  of  it,  paid 
shipper's  drafts  when  barreb  in  fact  con- 
tained nothing  but  saw-dust.  Miller  v. 
Hannibal  etc  H,  R.  Co.,  43  R.  179. 

8.  Exceptions  as  to  "dangers  of  the 
sea"  or  "river."  —  Exception  "dangers 
of  the  seas  "  does  not  limit  or  qualify  liabil- 
ity of  ship-owners  as  common  carriers. 
Crofiby  v.  FiUh,  31  D.  746. 

Act  of  God,  inevitable  accident,  dangers 
of  the  sea,  etc.,  are  expressions  of  very  simi- 
lar import,  and  excuse  loss,  whether  they 
are  repeated  in  bill  of  lading  or  not.     lb. 

Master  is  liable  upon  bill  of  lading  signed 
by  him,  containing  no  other  exception  than 
dangers  of  the  sea,  though  goods  are  dam- 
aged by  unskill  fulness  of  pilot.  Harvy  v. 
PUce,  7  D.  698. 

Burden  is  on  carrier  to  show  injury  arose 
from  stress  of  weather,  in  action  ax^ainst 
him  for  injury  to  goods,  where  bill  of  uding 
excepts  "dangers  of  the  sea."  Cameron  t. 
Rich,  67  D.  747. 

Words  of  bill,  ''dangers  of  the  river  only 
excepted,**  signify  natural  accidents  incident 
to  that  navigation;  not  such  as  might  be 
avoided  by  exercise  of  that  discretion  and 
foresight  which  might  be  expected  from  per- 
sons in  such  employment  WiUiamM  T.  Bnm' 
son,  4  D.  562. 

"  Dangers  of  the  river  only  expected,**  in 
bill,  will  not  release  liability  of  common  car- 
riers for  loss  by  fire.  OUmort  v.  Carman,  40 
D.  96. 

Loss  by  collision  comes  within  exception 
of  "dangers  of  the  river,"  if  loss  arose  with- 
out any  fault  on  defeudant^s  part,  or  that  of 
hands  upon  his  boat;  but  if  they  had  been 
guilty  of  negligence,  or  might  have  pre- 
vented loss  by  exercise  of  reasonable  bkill 
and  diligence,  then  defendant  would  be  lia- 
ble. WhUesides  v.  ThxtrUdU,  51  D.  128;  Van 
Ham  V.  Taylor,  46  D.  558. 

Exception  of  "  dangers  of  river  **  is  analo- 
gous to  exception  of  "perils  of  the  sea,** 
and  principles  applicable  to  both  are  sub- 
stantially tbe  same.  BaUUy  t.  Bustard,  63 
D.  561. 

Low  water  is  not  such  danger  of  river  as 
will  absolve  carrier  from  obligation,  con- 
tained in  bill  of  lading,  to  deliver  goods 
at  their  destination  without  unnecessary 
delay,  and  in  good  order  and  condition. 
HatcheU  v.  Steaaner  Compromise,  68  D.  782. 

Where  carriers  by  water,  in  their  bill  of 
lading,  made  at  Toledo,  Ohio,  stipulate  to 
deliver  goods  to  consignees  at  Concord,  New 
Hampshire,  dangers  of  navigation,  fire,  and 
collisions  on  lakes  and  rivers  and  Welland 
Canal  excepted,  —  held,  that  this  limitation 
did  not  extend  to  losses  by  fire  on  railroads. 
Barter  v.  Wheeler,  6  R.  434. 

Phrases  "act  of  God,**  "inevitable  acci- 
dent,** "unavoidable  dangers  of  river  navi- 
gation,** etc.,  discussed  and  distinguished. 
Hays  T.  Kennedy,  80  D.  627. 


660 
Vor  Index  to  Hotes  In 


9.  Other  exceptions.  —  Provisions  ex- 
empting carrier  from  ''dangers  of  fire  and 
navigation," or  from  "unavoidable  accidents 
of  navigation  and  fire,"  are  identical  in 
their  efifects,  and  include  every  kind  of  fire, 
without  reference  to  physical  agencies  by 
which  it  is  produced.  SwindUr  v.  BiUiard, 
46  D.  732. 

Exception  of  "mat  and  breakage  **  exempts 
carrier  from  liability  for  such  rust  and  break- 
age only  as  could  not  have  been  avoided  by 
care  and  diligence.  BaJofr  v.  Brinaon,  67  D. 
648. 

Plaintiffs  shipped  goods  by  vessel  of  de- 
fendants from  Bngland  for  New  York,  and 
received  a  bill  of  lading,  providing  that  de- 
fendants should  not  be  liable  for  loss  occa- 
sioned, among  other  things,  by  "any  act, 
neglect,  or  default  whatsoever  of  the  pilot, 
master,  or  mariners."  On  arrival  of  vessel 
in  New  York,  officer  discharging  cargo, 
without  authority  from  plainti&,  delivered 
goods  to  carman,  who  was  not  empowered 
by  plaintiffs  to  receive  them,  and  goods  were 
thereby  lost.  Held^  that  loss  was  result  of 
gross  carelessness  of  defendants,  and  was  not 
covered  by  exceptions.  OmUaume  v.  Ham- 
burgh  etc.  Co,^  1  R.  612. 

bill  of  lading  given  by  railroad  company 
on  receipt  of  goods  contained  following 
clause:  "The  dangers  incident  to  railroad 
transportation,  fire,  and  all  other  unavoid- 
able accidents  excepted."  Goods  were  de- 
stroyed by  fire,  and^  in  action  against  com- 
pany to  recover  their  value,  — held,  1.  That 
exception  of  loss  by  "  fire  "  was  a  limitation 
upon  common-law  responsibilitv  of  company; 
2.  That  exception  was  of  "fire,"  whether 
unavoidable  or  not,  provided  it  was  not  by 
negligence  of  company;  and  3.  That  burden 
of  proof  of  negligence  was  upon  plaintiff", 
common-law  liability  being  thus  changed. 
CoUon  V.  Cleveland  etc  R.  B,  Co.,  6  R.  424. 

Carrier  issued  bill  of  lading  stipulating  to 
carry  certain  goods  to  their  destination  in 
vehicles  owned  or  controlled  by  it,  without 
transfer,  and  that  it  should  not  be  liable  for 
loss  by  fire.  Goods  were  transferred  to  ware- 
house in  transit,  and  were  there  destroyed 
by  fire.  Heldt  that  carrier  was  liable.  Stew- 
art V.  Merchants'  etc,  Transp.  Co.^  29  R.  476. 

Plaintiff  shipped  on  steamship  quantity  of 
gold  coin,  accepting  bill  of  lading  exempting 
defendant  from  liability  for  loss  by  "barra- 
try "  of  master  or  manners."  Some  of  the 
money  was  stolen  on  passage,  and  proof  in- 
dicated that  it  was  stolen  by  purser.  Held, 
within  exemption.  SpinetH  v.  AtUu  S.  S, 
Co.,  36  R.  679. 

10.  Privilege  of  reshipxnent. — Con- 
tract of  affreightment  obliges  carrier,  in 
absence  of  legal  excuse,  to  carry  freight  to 
destined  port  in  very  vessel  stipulated  in 
biU  of  hiding.     Cox  v.  Foecue,  79  U.  69. 

Transshipment  of  freight,  made  in  absence 
ef  such  necessity  as  constitutes  legal  excuse, 
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subjects  carrier  to  liability  if  freight  be  lost 
lb. 

Transshipping  freight  is  not  excused  by 
fact  that  steamboat  on  inland  river  is 
grounded,  where  she  could  relieve  herself, 
with  safety  and  convenience,  by  tempora- 
rily placing  part  of  her  cargo  on  bank,  and 
afterwards  cake  it  on  board  again.     /& 

Privilege  of  reshipment  implies  obligation 
to  reship  if  stage  of  river  is  snch  as  not  to 
allow  boat  on  which  goods  were  shipped  to 
prosecute  her  voyage,  and  reshipment  is 
possible  in  any  boat  which  can  finish  trip. 
Additional  expense  of  reshipment  is  charge- 
able to  boat  originally  undertaking  to  carry 
freight.  HateheU  v.  Steamer  Compnmdee,  & 
D.  782. 

Carrier  who  reserves  privilege  of  reahip- 
ping  is  liable  for  any  loss  occurring  on  boat 
on  which  goods  are  reshipped,  if  under  like 
circumstances  he  would  be  liable  had  lose 
occurred  on  his  own  boetb  Carr  v.  Sieamboai 
Michigan,  72  D.  257. 

Privilege  of  reshippkig  confers  only  right 
of  transferring  goods  to  another  vessel  for 
purpose  of  being  transported  to  port  of  des- 
tination, and  does  not  authoriae  tem^rary 
storing  of  them  on  wharf-boat  at  pomt  el 
reshipment.  And  carrier  will  not  be  per- 
mitted, for  purpose  of  relieving  himself  mm. 
liability  for  loss  of  goods  while  so  stored,  to 
show  that  usual  and  customary  mode  of  re- 
shipping  was  to  place  cargo  on  wharf-boala 
at  point  of  reshipment,  to  be  taken  there- 
from by  other  boats  bound  for  port  of  de«ti« 
nation.     lb. 

11.  KegotUbiUty.---BiU  of  lading  is 
contract  of  carriage  for  hire,  by  which  master 
engages  to  deliver  goods  to  shipper  or  his  or* 
der,  and  so  is  quad  negotiable.  JSowlejf  v. 
Biaelow,  23  D.  607. 

bill  of  lading  has  attribute  of  negotiability 
in  qualified  and  restricted  sense,  and  may  be 
transferred  by  indorsement  and  delivery. 
Davenport  NaL  Bank  v.  Homeyer,  100  D.  .%2L 

12.  Who  may  indorse  the  bilL  —  Con- 
signee of  bill  of  lading  is  by  his  consignor 
vested  with  power  to  indorse  the  bill,  and 
thereby  transfer  titie  of  latter  in  the  goods. 
§dUm  V.  hhereti,  32  D.  Ml. 

18.  Rights  of  indorsee  or  assignee 
in  good  £edth  and  for  value. ->  BUI  of 
lading  regularly,  fairly,  and  for  value  in- 
dorsed to  another  will  pass  title  in  goods  to 
indorsee.  Deoan  v.  Shipper,  78  D.  334:  /?oi0- 
ley  V  Bigelaw^  23  D.  607;  Winslowr.  Norum, 
50  D.  601. 

Such  transfer,  by  assignment  of  bOI  of 
lading,  will  vest  legal  interest  of  oonsignoo 
in  assignee,  although  made  after  arriv^  of 
goods.    Chandler  v.  Belden,  9  D.  193. 

Under  bill  of  lading  making  goods  deliv* 
erable  to  shipper's  order,  where  he  ships 
them  on  his  own  account  and  risk,  and  trana- 
miLn  bill  of  lading,  indorsed  in  blank  to  soc- 
cessors  of  firm  to  which  ha  is  indebted,  with 
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anthori^  to  fill  indorsement  by  making 
goods  dMiverable  to  themselves  or  another, 
and  to  apply  proceeds  in  payment  of  ship- 
per's debt,  and  they  accordmgly  fill  indorse- 
ment by  making  goods  deliverable  to  stranger, 
with  authority  to  sell  them,  pay  freights, 
ftnd  account  for  proceeds  in  payment  of  ship- 
per's debt,  and  such  stranger  receives  gooas 
and  becomes  responsible  for  freight,  duties, 
etc,  property  vests  in  him,  and  not  in  credi- 
tors to  whom  such  debt  is  owing,  and  he  may 
maintain  replevin  against  officer  afterwards 
attaching  goods  as  property  of  such  creditors. 
Chandler  v.  Sprague,  38  D.  404. 

No  laches  can  be  imputed  to  indorsee  of 
bill  of  lading,  who  endeavors  to  obtain  pos- 
•easion  of  the  property,  as  soon  as  it  arrives 
at  its  port  of  destination.    Winsicw  v.  Norton, 

60  D.  eoi. 

Purchaser  cannot  claim  to  be  innocent,  if 
he  takes  assignment  of  bill  of  lading  from 
one  who  appears,  on  face  of  bill,  to  be  an 
agent.  That  fact  is  sufficient  to  put  him 
upon  inquiry  as  to  true  state  of  title.  Z)e- 
ean  v.  Shipper,  78  D.  334. 

Where  vendor  of  soods  consigns  them  to 
purchaser,  taking  bi&  of  ladinff  from  carrier, 
and  intending  to  reserve  right  of  centred 
over  them,  at  same  time  draws  upon  pur- 
ehaser  for  price,  and  delivers  bill  of  exchange, 
with  bill  of  lading  attached,  to  indorsee,  for 
valuable  consideration,  consignee,  upon  re- 
ceipt of  goods,  takes  them  subject  to  right 
of  holder  of  Inll  of  lading  to  demand  pay- 
ment of  bill  of  exchange,  and  cannot  retain 
price  of  goods  on  account  of  debt  due  to 
him  from  consignor.  JBmerjf  v.  Jrvhtg  NaL 
Bank,  18  R.  299. 

Carrier  is  estopped,  as  a^inst  bona  Jide 
porohaser,  to  deny  nill  of  lading  issued  by  its 
aathoriaed  agents  although  goods  were  not 
received  by  company.  Sioux  City  etc  R,  JL 
Co.  V.  Firtt  Nai.  Bank,  35  R.  488. 

14.  Rights  of  one  who  takes  the  bill 
«s  collateral  securitv,  or  in  considera- 
tion of  an  antecedent  debt.  —  Transfer  of 
bill  of  lading  as  mere  collateral  security  for 
pre-existing  debt  does  not  make  transferee 
purchaser  for  value.   Loeb  v.  Peter§,  35  R  17. 

Indorsement  of  bill  of  lading  and  deKvery 
of  goods  in  consideration  of  pre-existing 
debt  ii  valid  as  against  subsequent  innocent 
purchaser  of  got^s,  whether  such  transfer 
was  in  payment  or  as  collateral  security. 
SkUliMff  V.  Boaman,  39  R  537. 

M.,  at  Galveston,  Texas,  for  account  and 
by  direction  of  H.,  at  Philadelphia,  pur- 
chased cotton  and  shipped  it  via  New  York. 
Money  was  advanced  to  M.  by  R,  and  M. 
purchased  cotton  in  his  own  name,  and  pur- 
suant to  agreement  with  R  made  drafts  on 
H.  therefor,  payable  to  R's  order,  and  at- 
tached bills  of  lading.  R  transmitted  drafts 
with  bills  of  lading  to  plaintiff  for  collection, 
with  instructions  attached  to  "  hold  bill  of 
lading  until  draft  is  paid."    H.  accepted 
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drafts  on  presentment.  On  arrival  at  Phila- 
delphia, in  accordance  wiUi  previous  custom, 
the  cotton  was  delivered  by  carrier  to  H., 
without  presentation  of  bills  of  lading,  and 
without  plaintilt's  knowledge,  and  H.  stored 
it  with  defendant,  and  received  from  him 
advance  of  ten  thousand  dollars.  U.  there- 
after failed.  On  learning  of  delivery,  plain* 
tiff  brought  replevin.  Tield,  maintainable. 
Neiskeil  v.  Farmert'  ete.  JfaL  Bank,  33  R 
745. 

Plainti£^  at  Buffalo,  discounted  draft  on 
B.,  on  delivery,  as  collateral,  bv  R's  agent,  of 
bill  of  lading  of  wheat  shipped  to  R  at  New 
York,  proceeds  being  used  oy  agent  to  pay 
for  wheat  at  Buffalo.  On  acceptance  of 
draft,  plaintiff  delivered  bill  of  lading  to  B., 
with  indorsement  to  effect  that  wheat  was 
pledged  to  it  for  payment  of  draft,  and  was 
placed  in  R*s  custody  '*in  trust  for  that 
purpose,"  and  was  not  to  be  diverted  to  any 
other  use  until  draft  was  paid.  B.  sold  and 
delivered  wheat  to  C,  but  did  not  pay  draft. 
C.  knew  of  bill  of  lading  and  indorsement 
before  his  purchase.  Sdd,  that  he  was 
liable  in  an  action  for  conversion  of  the 
wheat.  Farmer^  ete.  NaL  Bank  v.  HaMelUm, 
34  R  518. 

15.  Effect  of  fraud.  ^No  title  can  be 
transferred  by  fraudulent  holder  of  bill  of 
lading  to  property  described  in  bill  by  in- 
dorsement of  bill  to  purchaser  for  value  wha 
has  no  notice  of  the  fraud.  Deean  v.  Ship- 
per, 78  D.  334;  SaUue  v.  Everett,  32  D.  541. 

Where  carrier's  agent  issues  bill  of  lading 
for  goods  which  were  not  delivered  for  ship- 
ment, carrier  may  show  non-receipt  even  as 
against  bona  fide  transferee  for  value.  Black 
V.  WUmmgton  etc.  R'y  Co.,  53  R  450.  S.  P., 
BalHmore  ^0,R.R,Co.w.  WWeenB,  22  R  20. 
Contra,  Bank  qf  Batavia  v.  New  York  etc, 
R'y  Co.,  60  R  440. 

16.  Effect  of  delivery  of  the  bill  to 
pass  title  to  goods.  —  Bill  of  lading  is 
transferable,  by  custom  of  merchants,  so  as 
to  vest  transferee  with  all  title  which  assignor 
had  in  goods  embraced  in  bill.  ScUtue  v.  Elv 
ereU,  32  D.  541. 

Delivery  of  bill  of  lading  for  value,  though 
unindorsed,  carries  with  it  property  m 
goods  covered  thereby,  as  against  consignor's 
Uctor,  though  consignee  is  named  therein; 
and  this  is  so^  although  consignor  was  in- 
debted to  factor  for  advances  made  on  ac- 
count of  prior  shipments.  Davenpori  NaL 
Bank  v.  Uomeyer,  100  D.  363.  But  see,  to 
contrary,  Skmt  v.  Sw\ft,  16  D.  349. 

Bill  of  lading  represents  property  therein 
described,  and  delivery  of  bill  is  treatod  as 
symbolical  delivery  of  property.  Davenport 
Nat, Bank  v.  Homever,  100  D.  363. 

Possession  of  gooos  acquired  under  bill  of 
lading  is  sufficient  to  maintain  action  aeainst 
one  who  does  not  show  a  bettor  title.  Adams 
V.  O'Connor,  1  R.  137;  Murray  v.  Warner,  20 
R.227. 
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Thoagh  plaintiff  had  only  special  property 
in  goods  to  secure  adyances  made  upon-  Uiem, 
he  can  recover  whole  value  of  them  from 
pnrchaser  for  cash,  and  hold  surplus  beyond 
his  own  interest  for  general  owner.  Adams 
T.  OV<mnor,  1  R.  137. 

BHiLS  OF  PABGELS. 

Bflfoot  of,  as  evidence^  see  Evidbmcb,  246. 

BXLLS  OF  PABTIGni.ABS. 

1.  Power  to  grant— Discretion.  ^  In 
action  of  crim.  eo^.,  the  trial  court  has 
power  to  grant  a  bill  of  particulars,  although 
granting  or  refusing  thereof  is  discretionary. 
TiUon  V.  Beeefter,  17  R.  337. 

2.  When  necessary. — BiU  of  particu- 
lars is  unnecessary  to  let  in  note  as  evidcmce 
under  money  counts,  in  declaration  giving 
notice  of  nature  of  daim,  by  cbntaining 
count  on  note.  TMeUa  v.  Pickering,  61  D. 
48. 

8.  Oertainty  and  foUness.  ^  Bill  of 
particulars  must  be  as  certain,  and  convey  as 
much  information,  as  a  special  declaration; 
and  the  same  is  true  as  to  notice  of  special 
matters  of  defense.  OUj^  v.  HoweU,  46  D. 
720.     S.  P.,  Babcock  ▼.  Thoirmaon,  16  D.  235. 

4.  Amendment.  —  A  bill  of  particulars 
is  amendable,  like  a  declaration.  Baboock  v. 
Thmpson,  15  D.  235. 

Amendment  may  be  allowed  after  cause 
has  been  tried,  new  trial  granted,  and  two 
notices  of  trial  after  this,  on  payment  of 
costs  of  motion,  and  all  costs,  if  defendant, 
on  account  of  amendment,  changes  his  de- 
fense.    Spawn  T.  Veder^  15  D.  401. 

6.  Application  for  further  bilL  — 
Party  deemins  bill  of  particulars  to  be  too 
general  should  obtain  order  for  further  par- 
ticulars. He  cannot,  instead,  proceed  as  if 
no  bill  of  particulars  was  rendered.  Praui^ 
dmoe  Tool  Co.  v.  Prader,  91  D.  59a 

BHiLS  OF  REVIEW. 

flnoludes  one  of  the  methods  of  reexamining 
decrees  In  chancery,  under  the  equity  practice, 
in  juriidictioDB  where  the  court  ox  chancery  ex- 
ists ss  a  distinct  tribunal,  no  amalgamation  of 
law  and  equitv  practice  having  been  brought 
about  by  the  aaoption  of  codes  of  procedure  or 

Eractice  acts.    Other  modes  of  review  common 
>  both  systems  of  practice  are  under  Affeaj.; 
CiBTioBAai;  Ekbob;  Nbw  Teial.] 

1.  Jurisdiction,  and  nature  of  the 
remedy.* — Bills  of  review  of  the  first  class 
cure  errors  in  manner  analogous  and  equiva- 
lent to  remedy  by  writ  of  error.  Brewer  ▼. 
Boioman,  20  D.  158. 

Bills  of  review  for  matter  dehors  the  rec- 
ord, classified.     /6. 

Bill  of  review  must  be  brought  in  court 
in  which  original  decree  was  rendered. 
Uanna  v.  SpoUa,  43  D.  132. 

2.  When  a  bill  will  lie.  —Bills  of  re- 

*  Nature  and  scope  of  the  bilL  see  note,  2U  D. 


view  may  be  proeecated  for  errors  apparent 
upon  face  of  record,  or  for  matters  dehort 
record.    Brewer  v.  Bownum,  20  D.  158. 

To  entitle  party  to  bring  bill  of  review, 
both  under  fiaglish  and  American  practice^ 
error  must  appear  on  face  of  decree  or  plead- 
ings, and  evidence  at  large  cannot  be  gone 
into.    Seguin  v.  Maverick,  76  D.  117. 

Bill  of  review  lies  by  infant  to  set  aside 
decree  rendered  in  suit  brought  against  him 
for  partition  of  common  estate,  where  decree 
would  be  a  cloud  on  or  embarrassment  to  his 
title,  and  where  court  had  no  juriadictica 
to  make  such  decree.  Waterman  t.  Lav- 
rente,  79  D.  212. 

8.  When  It  will  not  lie.  —  Affirmaooe 
upon  writ  of  error  bars  bill  of  review  for  any 
error  existing  in  record,  but  not  assigned  or 
inquired  into  on  writ  of  error.  Brewer  w. 
Bowman,  20  D.  158. 

Reversal  upon  writ  of  error,  with  dire^ 
tions  how  to  render  decree  and  renditioa 
accordingly,  will  bar  inquiry  by  bill  of 
view  into  errom  which  were  not  notioec 
error.    76. 

Party  against  whom  decree  has  been 
dered,  to  subject  decedent's  realty  to  pay- 
ment of  debt^  cannot  sustain  bill  to  review 
such  decree  on  ground  that  before  decree  he 
had  purchased  property  at  tax  sale,  for  this 
should  have  been  relied  upon  as  defense  to 
original  bill.  Suckk^  T.  Boid^ord^  65  D. 
240. 

Bill  of  review  will  not  Ue  on  administra- 
tor's account,  in  Pennsylvania,  finally  set- 
tled eleven  years  before  by  decree  of  conrt, 
because  barred  by  act  of  October  13,  1840^ 
requiring  bills  of  review  to  be  brousht 
within  Ave  years  after  final  decree,  and  be- 
cause claim  to  distributive  share  sssertcd 
therein  was  not  presented  within  seven 
years  after  intestate  s  death,  as  required  by 
act  of  April  8,  1833.  Bagge's  Appeal,  82  D. 
583. 

4.  Iieave  to  file,  and  when  granted. 
— Leave  of  court  is  necessary  before  tiling 
bill  of  review,  or  bill  in  nature  of  bill  of  re- 
view, and  such  leave  is  obtainable  only  npon 
showing,  by  affidavit  or  otherwise,  to  satis- 
faction of  court,  that  since  decree  applicant 
has  discovered  new  matter,  which  could  not 
be  produced  before,  and  which  might  prob- 
ably have  caused  a  different  result.  Himpton 
V.  WaUa,   62  D.  392. 

Motion  for  leave  to  file  bill  of  review  will 
be  granted  where  it  appears  that  former  de- 
cree was  pronounced  because  deed  had  been 
overlooked  by  and  was  unknown  to  attor- 
neys and  a^nts  of  applicant*  such  deed  be- 
ing in  foreign  language,  and  not  indorsed, 
though  it  was  with  other  papers  placed  in 
hands  of  such  agents  by  appUcant,  who  was 
a  non-resident  foreigner,  jbe  parte  Famder* 
smiesen,  60  D.  162. 

5.  Hearing  and  determinatioA.  — 
Reversal  of  decree  upoa  biU  of  review  will 
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not  be  jnstified  by  mere  differenoe  of  opin- 
ioo  M  to  weight  of  eTidence.  Tracey  v. 
Socket,  69  D.  610. 

6.  Demurrer,  and  decision  thereon. 

—  Bill  of  re^ew  will  be  dismiased  ae  to  all 
defendants  on  sustaining  demnrrer  by  part 
of  them  only,  where  demnrrer  strikes  at  bill 
as  an  entirety,  putting  in  issue  its  whole  sub- 
•tanoe.     De  Louis  ▼.  Meek,  60  D.  491. 

Objection  of  misjoinder  in  bill  of  review 
should  be  raised  by  demurrer.     lb. 

Want  of  equity  in  bill  of  review  may  be 
taken  advantage  of  by  demurrer.     lb. 

Judgment  may  be  entered  upon  sustain- 
ing demnrrer  to  bill  of  review  for  want  of 
equity,  where  no  motion  was  made  for  leave 
to  amend  before  judgment.     lb. 

7.  Bill  of  review  for  errors  of  law. 

—  Bill  of  review  lies  to  correct  error  appear- 
ing in  body  of  decree  without  further  exami- 
nation of  matters  of  fact  James  v.  Fiak,  47 
D.  HI. 

Reversal  of  decree  upon  bill  of  review  for 
error  in  law,  apparent  on  face  of  decree, 
leaves  plaintiff  without  remedy.  Seguin  v. 
Maverick,  76  D.  117. 

In  Texas  practice,  bill  of  review  does  not 
lie  for  error  m  law  apparent  upon  face  of  the 
decree.  The  only  remedy  is  by  appeal  or 
writ  of  error,     lb, 

8.  Bill  of  review  for  newly  dis- 
eovered  matter.*  —  Relief  against  decree 
oo  ground  of  newly  discovered  matter  must 
be  sought  by  bill  of  review,  or  by  supple- 
mental bill  in  nature  of  bill  of  review,  iiwd 
T.  Arms,  21  D.  681. 

Newly  discovered  matter,  to  warant  bill 
of  review,  or  bill  in  nature  of  bill  of  review, 
must  be  so  material  as  to  entitle  petitioner 
to  decree,  or  to  render  decree  in  his  favor 
very  probable;  and  petitioner  must  show, 
not  only  that  it  came  to  his  knowledge  after 
fit  time  for  using  it,  but  also  that,  with  rea- 
sonable diligence,  he  could  not  have  known 
H  in  time.    Himpson  v.  WaUs,  62  D.  392. 

New  matter  which  merely  goes  to  redace 
amount  of  decree  impeached  for  irand, 
where  such  decree  must  be  overthrown  alto- 
gether to  entitle  complainant  to  relief,  is  not 
sufficient  foundation  for  a  bill  of  review,   lb. 

Bill  of  review  will  be  granted  on  account 
of  interest  in  juror,  not  known  to  petitioner 
until  after  verdict  was  returned,  and  after 
final  adjournment  of  court.  Davis  v.  AUen, 
22  D,  386. 

9.  Bill  in  nature  of  bill  of  review. 

—  Non-resident  defendants,  against  whom 
decree  has  been  rendered  without  notice  to 
theni,  may  sustain  bill  in  nature  of  bill  of 
review,  on  ground  of  fraud  in  proceedings 
and  decree,    Hanna  v.  SpoUs,  43  D.  132. 

BILLS   OF   BEVIVOB. 

See  Plkadivo,  66. 


*8ee  note  on  biUs  of  ra?lew  for  newly  disoov- 
end  matter,  aOD.  iaa-l7L 


BILLS    OF    SALB. 
Alterations  of,  see  Alteration  of  Ixmv- 

MBMTS,  9. 
Delivery  of  goods  sold  by,  see  Salib,  46. 
Parol  evidence  to  vary  or  explain,  see  Bvi- 

DBMOI,  101. 

Of  vessels,  see  Shippiho,  7. 


Of  child,  as  affeoting  estate  by  eurtesy,  see 

CVBTIST,  S. 

Of  child,  when  revokes  will,  see  Wills.  S6. 
Time  cr  place  of,  how  provable^  see  Svi- 

DBHCB,  68. 
Ofiense  of  procuring  premature^  see  Aioi^ 

nov. 

BLAOKMAILINO. 

Offense  of  threats  and  threatening  letters, 

see  Crimihal  Law,  15. 
Contracts  procured  by  threats,  see  Dvana, 

8»6. 


Filling  up  blank  indorsementi,  see  SiLU 
AUD  NOTBS,  280. 

Indorsement  in  blank,  see  Bills  ahd  NoT■^ 

d8-100. 
Who  may  sue  on  note  indorsed  in,  see  Bojj 

AMD  Nom^  260. 

See  FiLUNO  Blaxwm, 


See  CBnoNAL  Law,  IC 

BLOOXADB. 

Effect  of,  see  Wab,  24. 
When  covered  by  marine  pdiey,  see  Invfti 
ANOS,  127. 

BOABDS   OF   HBALTK. 

Abatement  of  nuisances  by,  see  NunA]i<% 

11. 
Of  city,  regulations  of,  see  Muvicipal  Coa- 

ro&ATioKS,  SO,  86. 

BODY. 

Execution  against  the,  see  Exicunoir,  11; 

JUSTICX  OF  THB  PSACB,  31. 

Satisfaction  of  execution  by  taking  the^  see 
Execution,  176. 

BODT-STBALINO. 

See  Crihinal  Law,  17. 

BONA  FIDE  PUBCHASEBS 

How  affected  by  usury  between  original  par- 

ties,  see  Usury,  20. 
Of  altered  bill  or  note,  see  Bills  and  Notis, 

80,81. 
Of  chattels,  protection  of,  see  Salis,  27. 
Of  forged  paper,  see  Bills  and  Notes,  85, 86, 
Of  mortgaged  chattels,  rights  of,  see  Chat* 

TKL  NlORTGAOKS,  37. 

Of  negotiable  bonds,  rights  o^  see  BoNDO^ 
24-27. 
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Of  real  property,  see  Vxndob  ano   Pub^ 

OHASBB,  n. 

Preenmptioiui  and  burden  of  proof  in  faror 

o^  tee  Bills  amd  Nans,  283-286. 
Proteotion  of,  on  reversal  of  judgment^  see 

Appeal^  129. 
Rights  of,  as  affected  by  law  of  plaee^  see 

Bills  avd  Notbb,  SiS. 
Who  are,  see  Aobnct,  46. 
Who  are,  and  how  far  protected,  see  Bills 

AMT>  Nons^  116-149. 

BOITOBD  •  WABEH0X7BBS. 

See  Wabbhousuudi,  lOi 

BONDa 

[iBclvdes  the  nature,  requisites,  and  effact  of 
both  ordinary  penal  bonds  and  negotiable  bonds; 
and  the  rights  and  liabllitieB  arising  thereunder, 
both  of  the  original  parties,  and  of  thoie  to  whom 
the  instmrnents  are  transferred ;  i^  matters  of 
procedure  in  actions  upon  bonds.  Offlcial  bonds 
are  treated  under  Officers,  and  the  titles  of  par- 
ticular officers;  and  bonds  or  undertakings  given 
in  particular  actions  or  proceedings  are  under 
theirtiUes.1 

Allowance  of  interest  in  actions  on»  see  Ih- 

TBRBST,  6. 

Assignability  of,  see  Assionhbvt,  flL 
Bail  Donds,  see  Bail,  16-27. 
County  bonds,  see  Cottntibs,  21,  22. 
Effect  of  alterations  in,  see  Altbbation  of 

Ihotrumbnts,  10. 
Effect  of  detachment  of  coupon,  see  OooroNS, 

2. 
Estoppel  by,  see  Estoppbl,  27. 
For  jail  limits,  see  Escapb,  8;  ExBOunoB, 

168;  Imprisonmbnt,  4. 
In  bastardy  cases,  see  Bastabdt,  1. 
In  replevin,  remedies  on,  see  Replbtih,  HL 
Measure  of  damages  in  actions  on,  see  Dam- 

aobs,  22. 
Of  administrator,  necessity  and  ralidity  o^ 

see  ExBCDTOBS  and  Admimistbatoiul 

16-19. 
Of  administrators,  proceedings  to  enforce^ 

see  Exboutobs,  etc.,  180-183. 
Of  assignee  in  insolvency,  soe  Ibsolybnct, 

13. 
Of  bank  cashier,  see  Banks  akd  Bankino, 

61. 
Of  bank  tellers,  see  Banks  and  Banking,  62. 
Of  cities,  in  aid  of  railrosula,  see  Munioipal 

Corporations,  60. 
Of  constables,  see  Constablbs,  6. 
Of  deputy  sheriffs,  see  Shebipis,  30. 
Of  guardians,  see  Gttabdian  and  Wabd,  6, 

41-46. 
Of  indemnity,  to  sberifl^  see  SHSRirrs,  8. 
Of  internal  revenue  officers,  see  Rbvenub,  6. 
Of  justice  of  the  peace,  see  Justicb  of  the 

Peace,  2. 
Of  one  partner,  when  releases  firm  debt,  see 

Partnership,  66. 
Of  sherlfib,  remedies  upon,  see  Sheriffs^VI. 
Of  townships,  see  Towns,  12. 
Of  trustees,  see  Trusts,  49. 
On  appealy  enforcement  oU  see  Appeal,  VL 


On  obtaining  injunctioo,  aetioBS  on,  see  lv» 

jUNoriON,  64-68. 
On  attachment^  enforcement  ol^  see  Atzaob> 

M BNT,  v. 

Parol  evidence  to  ezplain»  see  Evii>Biic% 

102. 
Power  of  railroad  company  to  issiie^  see  Raq^ 

BOAD  Companies,  8. 
State  bonds,  see  States,  9. 
To  secure  attachment,  see  Attaobmbnt,  47. 
Upon  obtaining  leave  to  sell  deoedent's  land, 

see  Executors  and  AoMiNisTBATOBa,  60. 
When  constitute  estoppel,  see  Estoppbl,  14i 
When  Qsnrions,  see  usxntT,  6. 

I.  FoBM,  CoNSTBUonov,  AND  Yaluhti. 

1.  Ordinary  Pmai  Bami§, 

2.  NegotiabU  Bomii, 
n.  AonoNs  ON  Bonds. 

L  FoBM,  CoNSTBUonoBy  abb  Valibiit. 
1.   Ordmarp  Pmai  BomU. 

1.  PaxtieB.  —  Obli^^'  names  need  not 
appear  in  bond;  it  is  sufficient  if  they 
are  affixed  to  the  instrument.  PeqvawkeU 
V.  McUheB^  26  D.  737;  Johnaom  v.  Sieamboai 
LthigK  63  D.  162. 

Bond  must  have  an  obligee  as  weU  as  aa 
obligor.  It  must  show  upon  its  face  to 
whom  it  is  payable.  PkOp^  t.  CaiU  47  B. 
327. 

Omission  to  name  obluws  oannot  be  sup- 
plied by  an  averment.    A. 

Joint  bond  executed  by  two  pereons,  and 
made  payable  to  one  of  such  persons,  is  void 
as  to  fatter,  and  is  in  effect  sole  obligation 
of  other,  against  whom  obligee^  althon^ 
named  in  bond  as  co-obligor,  may  maintain 
action  at  law  to  recover  amount  thereof 
AWm  V.  Shadburm.  26  D.  121;  Ddfoard  t. 
CVtno,  22  D.  113. 

Execution  on  such  bond  should  be  issned 
against  principal  only,  and  is  irregnlaur  if 
issued  against  party  who  was  both  obligor 
and  obligee.     Dtbard  t.  Orffw^  22  D.  IlSw 

2.  Consideration.  —  Bond  given  by 
father  to  son,  who  subsequently  nmrrie^ 
assent  to  such  marriage  being  induced  by 
fact  that  bond  had  been  given  to  scm,  and 
which  bond  is,  suboequently  to  such  mar- 
riage,  transferred  to  vendee  for  value,  is 
founded  upon  valuable  oonsideration,  so  thai 
it  cannot  be  avoided  by  subsequent  pur- 
chaser of  land  from  father,  with  notice  of 
bond.    Andenon  v.  Orten^  23  D.  417. 

8.  SeaL^One  seal  may  serve  for  all 
signers;  it  is  not  necessary  to  have  as  many 
separate  seals  as  there  are  obligors.  Pe- 
quawkeU  Bridge  v.  Mathei,  26  D.  787. 

Bond  under  seal  for  payment  of  money, 
though  without  consideratiou,  creates  a  per- 
fect obligation,  both  at  law  and  in  equity. 
and  is  impeachable  only  for  fraud.  Oaidem 
V.  Derrickson,  96  D.  286. 

Seal  on  voluntary  bond  imports  oonsidsr- 
ation,  and  gives  to  mstrumeotk  iB  sbsenos  •! 
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fraad,  effect  of  bond  exeented  for  ooniider- 
atioo.     Ib.^ 

4.  Execution,  generally.  —  Soreties  to 
bond  are  not  holden  if  it  be  not  executed  by 
person  named  ae  prinoipaL  Rystell  r,  Af^ 
nabU.  12  R.  666. 

Signing  bond  with  request  that  it  mi{|[ht 
be  witnessed,  and  delivery  coupled  with 
averment  that  it  is  sealed  with  signer's  seal, 
is  a  su£Elcient  execution.  PequawuU  Bridge 
▼.  Maihu,  26  O.  737. 

DeUvery  as  one's  deed,  of  instrument, 
signed  and  sealed  by  another  in  his  name,  is 
his  deed.     lb. 

Statutory  bond  required  to  be  executed  by 
two  sureties  is  not  binding  on  one  surety 
when  executed  by  him  alone.  Cutler  ▼.  Bob' 
€rU,  29  R.  371. 

Bond  purporting  in  body  of  it  to  be  obli- 

fation  of  S.  &  Co.,  as  principals,  and  M.  & 
,  alone  as  sureties,  was  signed  by  S.  for 
firm,  and  M.,  L,  G.  O.,  &  B.,  as  sureties. 
In  suit  thereon,  all  defendants  but  G.  0. 
made  default.  ITeU,  1.  That  default  of 
principals  was  admission  of  due  execution 
of  bond  by  firm,  which  surety  could  not 
controvert;  2.  That  omission  of  surety's 
name  in  body  of  instrument  was  immateriaL 
Ahrend  v.  Odiome,  28  R.  199. 

5.  Oonditional  execution  by  one  of 
several  8uretie0.t — Bond  executed  by 
•uretv  and  delivered  t6  principal,  to  be  by 
him  delivered  to  obligee,  but  only  upon  its 
being  executed  by  co-surety  therein  named, 
cannot  be  read  in  evidence  m  action  thereon 
against  surety  who  executed  it,  when  it  ap- 
pears on  its  face  that  it  never  was  executed 
by  oo-surety.  8taU  Bank  v.  Bvans,  28  D. 
400;  Ward  ▼.  Chum,  98  D.  749;  AUen  v. 
Mamey,  32  R.  73;  Guild  v.  Thomas,  25  R. 
703.     Contra,  see  Stale  v.  Lewis,  21  R  461. 

Unless  it  be  shown  that,  knowing  tiie 
otiier  had  not  signed,  defendant  agreed  to  be 
liable  abne.  Sharp  v.  UmUd  States,  28  D. 
«76L 

Defense  may  bo  made  under  plea  of  pay- 
aient  with  leave,  etc.,  upon  such  bond.     lb. 

Kor  will  those  who  sign  be  made  liable  by 
the  others  singing  it  a  lung  time  after  default 
in  performance  of  condition  of  bond,  unless 
they  then  consent  to  signing  and  delivery 
thereof.     Fietcher  v.  Austiti,  34  D.  698. 

Where  bond  is  delivered  without  signa- 
tures pf  all  obligors  named  therein,  obligee 
is  bound  to  inquire  whether  those  who  have 
signed  consent  to  its  being  delivered  without 
signatures  of  the  others.     lb. 

If  bond  is  delivered  to  obligee 'on  condi- 
tion that  it  shidl  be  signed  hf  other  sureties 
named  therein,  who  do  not  sign  it,  and  this 

*  See  note  ss  to  whether  bond  under  seal,  made 
without  consideration,  may  be  enforced,  95  D. 

t  Delivery  upon  condition  that  it  shall  be  ex- 
ecuted bj  other  persons,  aee  note,  25  R.  70d--71L 

Not  signed  byall  who  were  expected  to  sign, 
see  note,  i»  D.  A9-ttL 
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condition  is  known  to  obligee,  he  cannot 
recover  on  bond.  Ward  v.  Cftum,  98  D. 
749. 

In  absence  of  evidence  of  conditional  de- 
livery of  bond  by  sureties  who  sign  it,  law 
presumes  that  uiev  consented  to  delivery 
without  signature  of  other  party  whose  name 
is  on  it.    76. 

Bond  which  is  perfect  on  it  face,  appar- 
ently duly  executed  by  all  whose  uamea  ap* 
pear  therein,  which  purports  to  be  signed 
and  delivered  by  the  several  obligors,  and 
is  actually  delivered  by  principal  without 
stipulation,  reservation,  or  condition,  cannot 
be  avoided  by  sureties  upon  ground  that 
they  signed  it  upon  condition  that  it  should 
not  be  delivered  unless  it  should  be  signed 
by  other  persons,  who  did  not  sign  same,  if 
obligee  had  no  notice  of  such  condition,  and 
nothing  to  pot  him  on  inquiry  as  to  manner 
of  its  execution,  provided  ne  has,  upon  faith 
of  such  bond,  been  induced  to  act  to  his  own 
prejudice.  Cutler  v.  Roberts,  29  R.  371;  Webb 
V.  Baird,  89  D.  507;  Nash  v.  FugaU,  18  R. 
640;  StaUy.  Potter,  21  R  440;  Nash^.  Fur 
9a^34R780. 

Bond  purporting  to  be  executed  by  princi- 
pal, but  not  signed  by  him,  and  executed 
and  delivered  by  surety  on  express  stipula- 
tion that  principal  was  to  join  in  it,  but  in 
which  principal  never  joined,  is  void.  HaU 
V.  Parker,  26  R  540.  Gontra»  see  Trustees 
qf  Schools  V.  Sheik,  59  R  830. 

Defendant  signed  bond  as  surety  on  con* 
dition  that  principal  would  also  procure  sig- 
nature of  L.  thereto  as  surety.  L.  's  signature 
was  not  obtained,  but  his  name  was  forged 
to  bond.  In  suit  on  bond  by  obligee,  —  held, 
that  bond  was  void  as  to  defendant  Linm 
County  ▼.  Farris,  14  R.  389.  Contra,  see 
State  V.  Baker,  27  R  214. 

6.  Attestation  by  witnesses.  —  Wit- 
nesses need  not  see  deed  executed.  Pequaw^ 
keU  V.  Mathes,  26  D.  737. 

Bond  subscribed  by  witness  without  knowl- 
edge or  consent  of  obligor  :s  not  on  that  ac- 
count rendered  void  in  law.  BlackweU  v. 
Lane,  32  D.  675. 

7.  Filling  blanks.  —  Blank  signed, 
sealed,  and  delivered,  and  afterwards  filled 
up,  is  no  deed;  and  bond  given  on  attach- 
ment, which  is  taken  by  magistrate,  signed 
in  blank,  and  afterwards  filled  up  by  him,  is 
void.  Perminter  v.  McDaniel,  26  D.  179. 
See  0Ube9-t  v.  Anthony,  24  D.  439.     Contra, 

Wiley  V.  Moor,  17  D.  696. 

Bond  delivered  with  blank  left  for  inser- 
tion of  amount  Ib  not  deed  of  party  signing; 
nor  will  it  become  so  unless  there  is  redeliv- 
ery thereof,  after  blanks  have  been  filled,  by 
some  one  properly  authorized.  Williams  v. 
Cnitcher,  35  D.  422;  DavenpoH  v.  Sleight,  31 
D.  420. 

Bond  with  payee's  name  in  blank,  given 
with  authority  to  fill  up  blank,  will  entitle 
payee  to  insert  his  name.  BoardTnam  v,  Oors^ 
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18  D.  73.  Contra»  aee  Fretton  7.  J7tf//,  14  R. 
153. 

Such  aathority  need  not  be  ander  seal  nor 
in  writing;  it  may  rest  in  paroL  Boardman 
V.  €hr€,  18  D.  73. 

One  who  executes,  as  snrety,  bond  in 
blank,  and  intrusts  it  to  principal  to  be  filled 
in  and  delivered,  is  bound  bv  instrument  as 
delivered  to  obligee,  although  principal,  be- 
fore delivery,  inserts  larger  penal  sum  than 
that  agreed  upon  between  him  and  surety, 
obligee  having  no  notice,  from  face  of  bond 
or  otherwise,  of  unauthorized  act  of  princi- 
pal     WhUe  V.  Duggan.  64  R.  437. 

8.  Delivery,  generally.  —  Delivery  of 
bond  may  be  completed  witiiout  any  partic- 
nlar  form,  and  intention  to  make  such  deliv- 
ery inferred  from  conduct  or  language  of 
party  at  time.     BlackuxU  v.  Lane,  32  D.  675. 

9.  in  escrow.  —  Bond  signed  by  two 

or  more  sureties  may  be  placed  in  escrow  in 
hands  of  principal  obligor  for  purpose  of  re- 
ceiving signatures  of  other  persons  as  sure- 
ties, and  that  fact  may  be  shown  by  parol. 
Crawford  v.  Foster,  60  D.  327. 

Where  surety  on  bond  given  to  state  as 
security  for  bank  depositary  signs  it  before 
another  surety,  whose  name  precedes  his  in 
body  of  bond,  but  is  forged  thereto  in  signa- 
ture, and  where  name  of  same  person,  as 
well  as  that  of  another  whose  name  appears 
before  that  of  complaining  surety  in  body  of 
bond,  appears  as  ueing  signed  to  affidavit 
that  they  were  worth  certain  sum,  but,  in 
fact,  their  names  were  forged  to  it;  and 
where  complaining  surety  intrusts  bond  to 

S resident  oi  bank  as  an  escrow,  not  to  be  de- 
vered  to  state  until  these  sureties  execute 
it,  but  president  does  deliver  it  to  governor, 
who  is  obligee,  complaining  surety  is  liable 
thereon.     Maihia  v.  Morgaii,  53  R.  847. 

10.  Interpretation  and  eflfect. — Bonds 
should  be  construed  and  payment  enforced 
according  to  laws  of  state  where  they  were 
made  and  were  payable.  Prea,  etc  q/Natdiez 
v.  Minor,  48  D.  727. 

Bond  executed  by  son  to  his  father  for 
maintenance  of  latter,  in  consideration  of 
oonveyance  of  father's  farm  to  son,  condi- 
tioned to  account  for  and  deliver  to  father, 
on  demand,  cattle  on  farm,  or  other  cattle  as 
good,  imports  no  power  to  sell  cattle  and  sub- 
stitute others,  or  if  it  does  so,  power  must  be 
executed  in  father's  lifetime,  and  ceases  at 
his  death.     Staples  v.  Bradbury,  23  D.  494. 

Omission  in  bond  rendering  it  insensible 
may  be  supplied  by  reference  to  whole  bond, 
whereby  intention  of  parties  can  be  ascer- 
tained.    Kineannon  v.  Carroll,  30  D.  391. 

Place  of  payment  is  presumed  to  be  where 
obligee  resides  or  is  fol^ld.  Cltapman  v. 
BolMirtnon,  31  D.  264. 

Bonds,  with  warrant  of  attorney  to  confess 
judgment,  ffiven  to  secure  purchase- money 
of  land,  are  but  personal  security  until  judg- 
ment is  entered  upon  them,  and  create  no 


lien  upon  land  sold.  Brown  t.  McOormkk 
31  D.  450. 

In  joint  and  several  bond,  all  obligors  are 
principal  debtors,  as  between  obligors  and 
obligees,  though  as  between  each  ouer  they 
may  have  rights  and  remedies  resulting  from 
relation  of  principal  and  surety.  Neweomer 
V.  KUm,  37  D.  74. 

Bond  £aken  for  s*  nple  contract  debt  merges 
and  discharges  debt.  McNaughUa  ▼.  Part' 
ridge,  38  D.  731. 

Recital  of  indenture  in  bond  concludes 
signers  of  bond  where  bond  was  executed 
to  secure  faithful  performance  of  duties  im- 
posed by  indenture  on  one  who  was  a  party 
thereto;  and  in  suit  for  oontribution  against 
jotQt  signer  of  bond,  distinct  proof  to  show 
terms  of  indenture  need  not  be  adduced. 
FUtdter  v.  Jackson,  66  D.  98. 

Bond  was  dated  the day, 1869. 

Held,  that  legal  presumption  was  that  it 
did  not  become  binding  on  obligors  nntil 
last  day  of  that  year.  Oraves  ▼.  Lebanon 
Nat.  Bank,  19  R.  50. 

1 1.  Validity,  grenerally.  —  Bond  takes 
for  more  than  ^al  debt,  for  purpose  of  de- 
frauding other  creditors,  is  entirely  void  4S 
against  them.  Whiting  ▼.  Johnson,  14  D. 
633. 

Bond  void  in  part  as  affainst  positive  pro- 
visions of  statute  is  wholly  void.  Mackie  v. 
Ccdms,  15  D.  477. 

Statute  requiring  two  sureties  oo  bond 
taken  by  revenue  collector  on  issuing  license 
to  owner  of  still  is  directory  merely.  Bond 
with  one  surety  is  valid.  Sharp  t.  United 
States,  28  D.  676. 

Bond  recited  contract  between  principal 
obligor  and  obligee,  and  then,  without  any 
condition,  concluded,  "then  this  obligation 
shall  be  void,"  eto.  Held,  to  create  no  lia- 
bility on  part  of  obligors.  FitMgemld  t.  St^ 
pies,  30  R  551. 

12.  Bonds  valid  as  common-law, 
but  not  as  statutory  bonds.*  —  Bond 
valid  to  any  extent  as  a  common-law  obliga- 
tion should  not  be  quashed.  Debard  ▼.  Crom, 
22  D.  ]  13. 

Bond  taken  by  constable  before  levy  of 
execution  in  his  bands,  from  stranger,  for 
payment  of  amount  of  execution  or  delivery 
of  property  sufficient  to  satisfy  it,  in  consid- 
eration that  he  will  stay  proceedings,  where 
statute  authorizes  bond  after  levy  executed 
by  debtor  with  sureties  for  delivery  of  prop- 
erty levied  or  payment  of  execution,  is  not 
good  as  a  statutory  bond.  Classen  v.  Shaw, 
30  D.  338. 

Such  bond  is  good  as  a  common-law  obliga* 
tion.     lb. 

Averment  that  such  bond  was  taken  for 
ease  and  favor,  in  plea  to  action  thereon,  is 
immaterial,  and  need  not  be  traversed.     lb. 

Bond  is  void,  as  statutory  bond,  where  it 

*  Seenoteon  bonds  unauthorised  by statalSi  14 
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Ib  taken  after  time  preaoribed  bj  statute. 
SUvhena  v.  Orcaqfard,  44  D.  680. 

18.  Bonds  taken  colore  offlcU,  by 
sheriff^  for  performanoe  of  eonditioiu  nnaa- 
thorixed  by  statute  axe  Fotd.  Smith  t.  AUen, 
21  D.  33L 

Here  verbal  departure  from  oonditioD  pre- 
■eribed  by  statute  will  not  render  sueh  bond 
▼old,  if  it  imposes  no  new  or  diverse  obliga- 
tions from  those  prescribed.    Ih, 

14.  Effect  of  fraud.  —  An  illiterate  man 
signed  a  bond,  being  induced  thereto  by 
fraudulent  representation  that  it  was  a  pe- 
titioii.  HM^  that  he  was  not  liable  thereon, 
altiiongh  c4>l4;ee  was  not  aware  of  the  fraud. 
SckuyUdU  County  v.  Copley,  6  R.  441. 

16.  Voluntary  bonds.  —  Voluntary 
bond  under  seal  for  payment  of  monev  is 
enforceable  as  debt  agamst  obligor,  and  all 
volunteers  daiming  under  him.  Oarden  v. 
Derrkkson,  9b  D.&Q. 

Bond  must  be  signed,  sealed,  attested,  and 
delivered,  to  be  ffood  as  a  voluntary  bond. 
BUfhfM  V.  Crau^^  44  D.  680. 

Obligor  of  voluntajry  bond  is  estopped  to 
deny  its  validity,  and  so  are  his  securities; 
their  assumption  of  obligations  of  bond  being 
idso  voluntary,  and  they  being  his  privies  in 
law.    lb. 

10.  Illegal  consideration.  —  Assignee 
of  bond  given  for  gaming  consideration  can- 
not recover,  although  assignment  was  for 
valuable  consideration,  and  he  had  no  notice 
of  origin  of  bond;  unless  obligor,  before  as- 
signment, should  induce  him  to  tsike  bond  by 
promise  to  pay  money  due  thereon.  Wood- 
see  V.  BatrrtU^  3  D.  612. 

Bond  givoo  to  coostabls  to  indvos  him  to 
do  illegal  act,  as  to  sell  a  horse  exempt  from 
execution,  is  illegal  and  void,  and  where  its 
Olegality  ii  shown  upon  its  face,  advantage 
may  be  taken  of  it,  by  demurrer  to  dedarap 
tioa.    Reiifro  v.  Heard,  48  D.  82. 

Bond  executed  to  enable  obligee  to  defraud 
bis  creditors  is  invalid  as  against  obligor. 
PwM  V.  Inmani,  82  D.  426. 

17.  Bonds  in  restraint  of  trade,  or 
eontrary  to  public  policy.  —  Bond  is  in 
restraint  of  trade,  and  void,  if  it  excludes 
obligor  from  engaging  in  trade  of  iron  founder 
everywhere  and  for  all  time.  Alger  v. 
J^oeAer,  31D.  119. 

Bond  for  one  thousand  dollars,  conditioned 

'  that  obligor  shall  not  engage  in  liquor  traffic 

within  county  named,  after  specilied  date,  is 

valid  in  Indiana.     Studabaher  v.    Whiie,  99 

D.  628. 

Bond  was  executed  by  several  for  several 

Cyment  of  certain  sum  to  certain  savings 
nk,  on  specified  day,  "  or  six  months  after 
a  demand  therefor.  **  Bank  was  embarrassed 
at  time,  and  real  purpose  of  bond,  which  was 
known  to  obligors,  was  exhibition  to  bank 
department  as  an  asset,  and  to  enable  bank 
to  pass  examination  and  continue  in  buBiuess. 
Expressed   consideration    was,    that    bank 


should  continue  in  bnshieis  after  execution 
of  bond.  Bank  did  continue  in  business  for 
some  time,  but  not  until  specified  da^  of  pay- 
ment»  and  then  failed,  and  was  put  in  hands 
of  receiver.  Held,  1.  That  traudaction  was 
not  against  public  policy;  2.  That  it  was  not 
uUra  vires  as  to  depositors  represented  bv  re- 
ceiver; 3.  That  it  was  upon  valid  considera- 
tion; i.  That  action  was  maintainable  upon 
six  months'  notice  and  before  specified  day 
of  payment.    Hard  v.  Kelly,  34  R.  667. 

18.  The  condition,  generally.  — Con* 
dition  IB  not  neoessarv  part  of  money  bond, 
but  instrument  may  be  complete  and  bind- 
ing without  condition.  Its  office  is  simplv 
to  suspend  efficacy  of  obligation  under  which 
it  is  written,  upon  happening  of  some  event 
or  performance  oi  some  act.  OUe»  v.  HdUUd^ 
61  D.  66& 

Where  condition  in  bend  is  senseless  sad 
inoperative,  obligation  which  it  profcBses  to 
control  is  pure,  simple,  and  single.     76. 

Where  condition  of  bond  is^  by  mistaksu 
so  drawn  as  to  be  senseless  and  void,  bona 
does  not  thereby  become  void  or  inoperative, 
but  will  be  enforced  either  as  single  bond 
without  any  condition,  or  condition  will  be 
read  and  tsken  according  to  evident  inton- 
tion  of  parties,    lb. 

On  breach  of  condition  of  bond,  penalty 
becomes  a  debt  by  specialty.  JidSoweUr, 
CaldweU,  16  D.  636. 

In  statutorv  bonds,  superadded  conditions 
not  imposed  oy  statute  may  be  rejected  as 
illegal,  and  conditions  required  by  statnto 
enforced.     Polk  v.  Plummer,  37  D.  666. 

19.  Performance.  —  Obligor  in  bond 
must  perform  condition  if  it  bs  lawful  and 
possible.    Holridfft  w.  AlUn,  I  J).  eS. 

Where  eondition  is  to  pay  sum  of  money 
at  or  upon  certain  dav,  a  tender  of  payment 
before  the  day  is  good.  Quytm  v.  IVheierq^ 
1  D.  376. 

20.  Breach  of  any  substantive  part  ef 
conditions  of  bond  works  forfeiture  of  hood 
at  law.    Jonet  v.  Cooper,  16  D.  678. 

Judgment  recovered,  but  yet  unpaid,  is 
breach  of  bond  given  to  indemnify,  >sve^ 
and  keep  harmless  surety  from  his  liability, 
under  contracts  of  guaranty,  and  from  ul 
sums  of  money  that  may,  in  due  course  of 
law,  be  recovered,  awarded,  adiudged,  de- 
creed, and  paid  by  reason  thereof,  and  from 
all  judgments  and  decrees  that  may  be 
brought,  prosecuted,  or  awarded  against 
him.     King  v.  HarmatK  26  D.  485. 

Land  was  purchased  at  sheriff's  mle  as 
property  of  party  then  in  posseasion.  Pur- 
chaser conveyed  land  with  covenant  of  spe- 
cial warranty  against  himself  and  those 
claiming  under  him,  and  gave  bond  condi- 
tioned that  he  would  deliver  peaceable  pos- 
session to  his  vendee  or  heirs  at  certam  date, 
and  forever  defend  against  party  then  ia 
possession,  and  all  and  every  person  attompt- 
wg  to  hinder  said  vendee  or  his  sisigna 
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Porohamr  reoorered  poeaeuiiMii  by  ejeoi* 
ment,  and  delivered  possession  to  his  Ten- 
dee,  who  was  af  terwanis  ejected  by  a  person 
claiming  under  party  in  possession  at  time 
of  sheriff 's  sale.  Heid,  that  condition  of  bond 
was  not  broken.    Miller  r.  Heller,  10  D.  412. 

81.  BzousM  f6r  non-p«rformanoa.  — 
Where  condition  of  bond  is  to  do  a  thing 
impossible  or  illegal,  obligor  is  disohaxge£ 
Broum  ▼.  Dittahuniy,  43  D.  499. 

Death  excuses  non-performance  of  condi- 
tion of  bond,  when  it  caUs  for  personal  ser- 
Tice  on  part  of  obligor.  Blaie  w.  Miles.  38 
D.  COS. 

As  where  recognicance  isgiTen  for  sheriff's 
appearance  on  attachment,  and  he  is  sick  at 
the  day,  and  afterwards  dies.  People  t. 
Manning,  18  D.  451. 

Such  recognizance  differs  from  that  of 
special  bail  in  civil  suit  in  this  respect,    /ft. 

Where  condition  was  that  obligor  should 
take  poor  debtors'  oath  within  year,  and  he 
died  before  expiration  of  year,  performance 
of  condition  is  excused.  Blaise  ▼.  Nile$,  38 
D.  fiOft.  -^ 

Action  on  bond,  where  time  for  perform- 
ance is  afterwards  enlarged  by  parties  by 
pjarol,  must  be  upon  agreement  enlar^ns 
time  for  performance,  and  not  upon  origiuad 
bond  for  penalty.  Ford  t.  Oampfield,  20  D. 
Oo9. 

Obligee  who  puts  it  out  of  power  of 
obligor  to  perform  condition  of  bond  is 
not  entitled  to  recover  for  breach  of  such 
oondition.     Oibeon  ▼.  Dunnam,  26  D.  180. 

A  and  B  chartered  vessel  and  gave  bond, 
with  C  as  surety,  conditioned  for  her  return 
at  certain  time  in  good  order.  Vessel  was 
destroved  in  gale  by  "act  of  God."  Held, 
Ihat  obligors  were  not  released  from  liabil- 
ify  on  bond.    8iede  v.  BwA,  14  R.  60. 

88.  AndgTunent,  and  it«  effect -> 
Where  bond  assigned  in  blank  is  left  by 
assignee  thereof  in  possession  of  person  to 
whom  one  of  the  obligors^  not  knowing  that 
person  so  holding  it  was  not  real  owner, 
paid  portion  of  amount  payable  thereon, 
such  payment  will  be  deducted  from  amount 
due  on  bond;  but  agreement  by  such  holder 
to  release  obligor  from  all  further  liability 
on  bond  will  not  bind  assignee.  Stonett  v. 
McNeil,  18  D.  666. 

Where  obligor  of  bond  pays  certain  amount 
thereon  under  promise  that  it  shall  be  in- 
dorsed as  part  payment  on  bond;  but  with- 
out such  mdoraement  holder  assigns  it,  and 
obligor  is  obliged  to  pay  amount  of  bond,  he 
cannot  recover  of  former  holder  amount  so 
paid.    Decker  v.  Adams,  78  D.  66. 

Bond  cuinot  be  lawfully  assigned  for 
inore  than  is  due  upon  it,  so  as  to  give  as- 
signee any  ri^ht  to  demand  more  than  is 
due.  In  paymg  it,  therefore,  obligor  is  en- 
titled to  deduction  of  any  payment  which 
he  may  have  made  to  previous  holder, 
whether  indorsed  upon  bond  or  not     /& 


^  88.  Disehai^e.  ~  Where  bend  is  de- 
livered up  to  oblirar  to  be  fftmimled,  ^»d  k 
canceled,  debt  is  aischarged.  Liee^  t.  Lie^ 
47  D.  618L 

f.  KegoHtOk  Btmde. 

84.  What  bonds  are  negotiable  and 
liow  teansferred.*  —  Oorporate  oonpoe 
bonds  payable  to  bearer  axe  neieotiablew 
Masom  t.  JMck,  61  R.  191. 

Coupon  bonds  payable  to  bearer  are  trans- 
ferable by  delivery,  so  as  to  confer  complete 
titie  epon  possessor,  not  as  instruments 
negotiable  under  law  merdiant^  but  as  in- 
struments of  peculiar  eharaoter  expressly 
designed  to  be  passed  from  hand  to  hancC 
and  by  common  usage  aotnaUj  so  trans- 
ferred. Morris  (kmal  etc.  Ook  r.  IWer.  64 
D.  423. 

Plaintiff  made  advances  npoa  eonpoa 
bonds,  payable  to  bearer,  which  had  no 
certificates  attached  when  he  received  then. 
Claase  in  bonds  stated,  in  effect,  that  upon 
surrender  of  certificate  and  bond  holder  was 
entitied  to  full-paid  preferred  stoek.  HeU^ 
that  the  absence  of  the  certificates  was  not 
of  itself  sufficient  to  bharse  plaint^  with 
want  of  good  faith.  WMk  ▼.  Baae,  7  K, 
423. 

25.  Title  of  pnrohaMr  from  thiet  ^ 
Purchaser  for  value,  without  frand  or  bad 
faith,  of  stolen  negotiable  bond%  obtains 
good  titie  thereto.     /Ai 

Owner  of  negotiable  eeonritiea,  stolen  and 
sold  by  thief,  may  pursue  proceeds  of  ssls^ 
in  hands  of  thief  or  his  assignee  with  notice, 
through  whatever  ehanges  prooeeds  may 
have  gone,  so  Ions  as  proceeds  or  subetitute 
therefor  can  be  &tinguished  or  identified, 
and  may  have  same  subjected,  by  eoort  of 
equity,  to  Uen  and  tmst  in  ius  favor.  Nets' 
ton  V.  Porter,  26  R.  162: 

Thus  where  negotiable  seeurities  were 
stolen  from  plaintiff  and  sold  bv  ibi^  and 
proceeds  invested  on  bond  ana  mortgage, 
which  bond  and  mortgaffe  were  afterward 
assigned  to  defendant,  a  lawyer,  ae  aeenrity 
for  services  and  expenses  in  defending  thief 
from  prosecution  for  larceny,  and  defendant 
received  bond  and  mortgage  with  notice  that 
they  were  avails  of  stolen  securities  — held, 
that  plaintiff  was  entitled  to  recover  of  de- 
fendant value  of  bond  and  mortgage,  latter 
having  dispceed  of  them  and  rsoaived  pro- 
ceeds,   lb. 

In  action  to  recover  value  of  two  negotiable 
United  States  bonds,  it  appeared  that  bonds, 
with  others,  were  stolen  from  plaintiff  and 
purchased  on  day  after  thefts  by  defendant,  a 
national  bank;  that  on  morning  after  theft, 
notice  thereof,  with  number  and  deaeriptioa 
of  bonds,  was  left  in  defendant's  bank  on 
desk  marked  "cashier's  desk."  Evidence 
was  then  admitted  in  behalf  of  defendant 

*  Definition,  form,  and  natnie  of  conpoii  bonds, 
see  note,  M  D.  428-4tfb   8ee  also  Couroiia 
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fliat  oMhiflr  4id  not  in  faofe  OTmniiMi  notioe. 
Def  encUnt  also  offered  to  ahow,  in  effect,  that 
it  waa  impractioable  for  tt,  in  proaeeation  of 
Ha  Iwiaineaa,  to  regard  noticea  of  thia  ohar- 
aeter  left  at  ita  banking  honae^  on  acoonnt 
of  frequency  and  number  of  anoh  noticea^ 
and  amount  of  buaineaa  which  defendant 
tranaacted  in  auoh  bonda.  Thia  evidence 
waa  exolnded.  Hdi^  tnitr.  Mere  omiaaion 
•f  oaahier  to  read  or  become  informed  of 
oontenta  of  auoh  noticea  ia  not  want  of  auch 
due  and  reaaonable  eare^  caution,  and  pm- 
donoe  aa  to  deprive  defendant  of  protection 
•ztended  to  it  aa  bona  iide  puichaaer,  and 
aridenoe  exdnded  would  have  tended  to 
■how  that  no  bad  faith  was  imputable  to  de- 
fendant. 8eM  T.  NaL  Currenqt  Batds,  13 
R.S83. 

Negotiabia  bonda,  payable  to  order,  and 
Iwaring  indorsement  in  blank  of  payee,  were 
loat  or  atolen.  Finder  or  thief  erased  in- 
donement  and  offered  them  for  aale  to  de- 
fendant^ repreaenting  himaelf  to  be  person 
named  in  them  aa  payee,  and  being  identified 
aa  auch  by  person  known  to  defendant.  De- 
fendant^ agreeing  to  purchase^  offered  in- 
dorsed bonda  with  name  of  payee,  and 
received  for  them  their  market  value.  Eras- 
ure of  indorsements  waa  ao  made  aa  not 
readily  to  attract  attention,  and  defendant 
purchaaed  in  good  faith  and  in  regular  course 
of  business.  BM,  that  def  endimt  acquired 
no  title  aa  against  owner.  CoUom  v.  Armoip 
16  B.  496. 

Coonty  bonds  lawfully  issued,  with  a 
blank  left  for  name  of'payee^  were  atolen. 
£M,  that  they  were  valid  and  negotiable, 
and  tiial  bona  Jidt  pnrohaaer  could  hold  them 
againat  true  owner.  Boyd  v.  Kennedy^  20 
&.876u 

Coupon  bonda  issued  bv  state  of  Virffinia 
knd  been  redeemed,  and  othera  had  oeen 
iasnwil  in  their  atead.  Bonda  so  redeemed 
were  stolen  from  state,  and  came  into  poa- 
■ession  oi  boma  fide  holder  for  value,  who 
presented  them  to  be  funded  into  other  state 
oonds.  Held^  that  mandaanmB  would  not  lie 
to  compel  funding.  Brands  v.  ComnCn  cf 
Sinking  Fund,  66  R.  696. 

20.  Title  of  pledgee  firom  bailee.  ~ 
Where  owner  of  atate  bonds,  issued  to 
blank  payee^  intrusted  them  to  another  for 
oafo-keeping,  and  latter  pledged  them,  upon 
loan  nubde  to  him  at  same  time,  to  third, 
who  acted  in  good  faith,  latter  may  hold 
them  aa  against  owner.  Tuch^  v.  SamnM 
Bank,  42  £  680. 

S7.  Bights  of  purchaeer  after  ma- 
turity.—Bonda  having  attached  coupons, 
for  aeveral  yeara  ovenme  and  unpaid,  are 
dishonored  on  their  face^  and  purchaser 
thereof  takes  them  subject  to  all  equities. 
Interest  on  such  bonds,  eq^ually  with  princi- 
pal, ia  part  of  debt  which  they  were  in- 
tended to  evidence,  and  it  if  not  material 
whether  whole  or  only  part  of  debt  was 


overdue.  Fkni  NaL  Bank  t,  OmnmVi  ^ 
ScoU  Cornet  100  D.  194. 

A.,  ownin|[  a  negotiable  eonnty  bond,  de- 
poaited  it  wtth  buik  for  safe-keeping.  8., 
owning  another  bond  of  same  series  and  like 
amount,  pledffed  it  as  collateral  seenrity  far 
hia  nots^  ana  pledgee  deposited  bond  and 
note  with  &  for  safe-keepina.  8.,  having 
obtained  possession  of  A.'s  bond  without 
knowledge  of  A.  or  A.  ^  depositary,  took  it 
to  K  and  exchanged  it  for  his  own  bond  on 
depoait  with  him.  This  more  than  five  yean 
after  matnri^  of  bonda.  J£M,  that  A«'a 
ownership  was  superior  to  lien  of  Sw's 
pledgee.     OrtemM  v.  Haydon,  30  tL  284. 

Railroad  company  iaaned  mortgaffs  bonda 
payable  with  mtereat  aemi-annnuly,  and 
conditioned  that  in  caae  of  non-payment  of 
interest  on  demand,  or  of  default  for  six 
months  in  making  contribution  to  ainking 
fund  atipulated  in  bonds,  principal  ahould 
become  due  in  aiz  montha  txtua  such  de- 
fault, without  further  demand  or  notice. 
Bonds  in  suit  were  stolen  from  plaintiff  in 
1876  and  bought  by  defendant  in  1881.  Ke 
intereat  had  been  paid  for  1877, 1878^  or  187% 
and  no  oontribntion  had  been  made  to  aink* 
ing  fnnd,  and  suit  had  been  commenced  te 
foreclose  mortgage  fcr  such  defaults.  Beld, 
that  bonda  were  overdue  when  bought  by 
defendant,  and  not  having  been  bought  by 
him  from  bona  Jidt  purchaser  before  matu* 
rity,  plaintiff  waa  entitled  to  recover  fcr 
conversion  of  the  bonds.  Jforthatm^Um  NaL 
Book  V.  Kidder,  60  R.  44S. 

IL  AonoKi  ov  Bonus. 

88.  When  the  right  of  action  ie 
complete.  —  Action  may  be  proeecuted  on  a 
joint  obligation  in  aame  manner  as  if  it  were 
Joint  and  several,  under  laws  of  Arkansaa» 
Audiior  T.  Woodruff,  83  D.  368. 

Obligee  may,  after  default,  maintain  ao- 
tion  on  bond  before  he  is  damnified,  if  obli* 
gation  of  bond  ia  for  performance  of  an 
affirmative  act;  but  if  obligation  is  simply 
to  indemnify,  damages  mnat  oe  shown  beukre 
he  can  recover.  WiUom  v.  StilweU,  76  D. 
477. 

29. in  the  case  of  a  bond  of 

indemnity.  — Party  cannot  recover  upoa 
covenant,  or  bond  to  indemnify,  unless  he 
haa  been  aotnall^  damnified.  Mere  alle^- 
tion  that  oompUunants  are  threatened  with 
suit  at  law  upon  claim  included  in  indem- 
nity is  not  sufficient  to  justify  recovery,  and 
hence  is  no  breach  of  concution  of  bond. 
Michigan  StaU  Bank  v.  HcuUngs,  41  D.  549. 

Where  indemnity  is  against  any  liability 
for  damages  or  expenses,  as  well  as  against 
actual  damage,  obligee'a  right  of  action  ia 
complete  when  he  becomes  Mgally  liable  for 
such  damages  or  ezpensea.  Ckaei  v.  iJm- 
tnan,  24  D.  39. 

Condition  of  bond  of  indemnity  to  surety 
on    guardian's   bond   ia   not  broken  nntu 
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larety  has  aotoally  paid  tiie  monej,  or  hu 
at  least  been  aaed  on  original  bond,  and 
■Qcb  surety  is  not  damnified  by  mere  failnre 
of  gnardian  to  pay  orer  money  of  his  ward 
in  his  hands.    Janu  t.  Cooper^  Id  D.  878. 

Plaintiff  had  deliTerea  to  defendanto 
soods»  subject  to  lien  for  freight  ohai^;es  in 
utTor  of  C  ,  — from  whom  plaintiff  had  re- 
oeived  them, — without  colleotinff  snoh 
charges,  npon  receiying  from  defendants 
bona  oonoitioned  to  mdemnify  plaintiff 
''against  any  legal  liability  which  ne  may 
have  inenrred"  by  so  dom^  Judgment 
was  recovered  by  O.  against  plaintiff  for 
amount  of  such  eharges  uid  costs,  but  it  did 
not  appear  that  it  had  been  paid.  In  action 
upon  the  bond,  — Ae^  that  plaintiff  oonld 
not  recoTor,  as  there  was  no  proof  of  actual 
damage.     WdUr  t.  Baamts^  2  R,  150. 

A,  B,  and  C  were  partners  in  banking 
business,  and  O  manag^ed  business.  B,  sus- 
pecting 0  of  irregularities  and  discrepancies, 
but  without  communicating  his  suspicions 
to  A,  refused  to  continue  connection  unless 
A  would  indemnify  him  against  G's  acts  and 
omissions.  A  thereupon  executed  bond  to 
him  for  such  indemnity.  It  was  afterward 
discovered  that  0,  both  before  and  after 
execution  of  bond,  had  overdrawn  and  mis- 
appropriated firm  moneys.  These  sums 
were  m  part  repaid  by  0,  without  specific 
i^^proDriation.  UM^  1.  That  bond  was  en- 
forceable; 2.  That  G's  paymente  must  be 
aj^propriated  to  over-drafto  in  order  of  time, 
without  reference  to  bond.  Pardee  v. 
MarkU.  66  R.  299. 

Bond  to  indemnify  the  first  indorser  of 
note,  his  heirs,  etc.,  against  all  damages, 
costs,  oharses,  and  expenses  to  which  he  or 
they  may  be  subjected,  or  "  become  liable 
for  by  reason  of  reversal  of  judgment  re- 
eovered  by  subsequent  indorser  of  note,  in 
actum  against  him  by  holder,  as  well  as 
against  said  note,  or  any  judgment  or  pro- 
ceeding to  enforce  same  aAainst  such  nrst 
indorser,  may  be  sued  on  by  administrator 
of  obligee,  alter  reversal  of  such  judgment 
and  payment  of  note  bv  subsequent  in- 
dorser, and  recovery  of  judgment  by  him 
against  administrator  for  aaseto  qtaando  oeci- 
dirnU^  after  plea  of  phtut  adminUiravU,  token 
as  true;  and  he  may  recover  amount  of  such 
Jndgment  without  showing  actual  payment, 
or  wat  asseto  have  come  or  will  probably 
come  to  his  hands.     Okace  v.  Bimnan,  24  D. 
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Obligor  cannot  show  that  there  was  good 
defense,  in  such  case,  to  action  brought  by 
holder  against  subsequent  indorser,  or  to 
that  brought  asainst  administrator.     76. 

Notice  to  obligor  of  pendency  of  action 
against  administrator  was  unnecessary.     lb, 

80.  Who  majr  sue.  —Bond  payable  to 
trustees  of  township  and  their  sucoesaors  in 
office  should  be  sued  on  in  name  of  township. 
/oftiMM  T.  Harris,  26  D.  424. 


Where  stotnto  dlirecte  bonds  lor  pablit 
benefit  to  be  made  payable  to  gotvemor  or 
other  fonctimiaiy  having  legal  snoceHica, 
office  is  payee,  and  snoceosor,  whethar  de- 
scribed so  nomine^  either  in  stotato  or  bond, 
or  not,  may  sue  on  bond.  Poik  t.  Pknmmit, 
87  D.  666. 

Bond  payable  to  directors  of  oompany, 
their  snccessors  or  assigns,  is  in  lefpl  effect 
made  to  oompany,  whidi  may  maintoin  ac- 
tion thereon  in  ite  oorporato  name.  Bajfleg 
V.  Onondoffa  Co,  MmL  Am.  Co.,  41  D.  759. 

81.  PartlM  defendant.  —  OUipitory 
part  of  bond  was  in  these  words:  '*  We  are 
holden  and  bound  unto  M.  C  in  the  snm  el 
Hy^  hundred  dollars,  for  the  payoMnt  ol 
which  we  bind  ourselves  and  each  of  na.** 
Htldt  a  joint  and  several  bond,  on  which  sn 
action  could  be  brought  against  one  obligor 
separately.    OarUr  t.  Carter.  2  D.  113. 

Obligee  in  bond  executed  by  decease^ 
binding  on  himself  and  his  heir%  might,  at 
common  law,  sue  either  heir  or  ozeontor  at 
his  Section,  and  have  execution  against 
lands  of  deceased,  unless  same  had  been  spe- 
cifically devised,  or  heir  had  aliened  them 
prior  to  action  brought.  Tkknor  t.  Harru^ 
40  D.  186. 

Creditors  of  firm  are  proper  parties  defend- 
ant in  action  on  bond  given  by  one  member 
of  firm  to  retiring  member  to  savo  latter 
against  outotanding  obligatians  of  firm.  WU^ 
son  V.  SAlhoeH,  76  D.  477. 

Where  guaidian  executed  additional  bond 
for  performance  of  his  general  duties,  in  con- 
formity with  requirement  of  stotote,  and  it 
did  not  appear  to  have  been  anbsidiary  to  or 
security  for  hit  original  bond,  —  hM^  that 
surety  on  additional  bond  waa  primarily  lia- 
ble in  suit  thereon  against  him  alone,  or 
jointly  with  surety  on  original  bond,  in  suit 
against  both  on  both  bonds.  AUt$k  t.  8taU^ 
28  R.  673. 

82.  Declaration.— Bond  conditioned  to 
account  ''when  thereto  retiuestod'*  consti- 
tutes request  part  of  condition,  and  in  as- 
signing broach,  anch  request  must  be  averred, 
and  time  and  place  specified.  JanBtr.  Cooper, 
16  D.  678. 

Averment  that  intestoto  did  not  account 
"when  thereto  required**  ii  insufficient, 
where  request  ii  parcel  of  condition.     76. 

Declaration  which  charges  that  bond  sued 
npon  is  writing  obligatory  of  defendant  need 
not  allege  delivery  by  express  averment 
Audiior  v.  Woodruff,  33  D.  368. 

Declaration  on  bond  made  to  directors  of 
company  ought  to  allese  that  it  was  made 
to  tnem  by  name  and  description  of  direc- 
tors of  company;  but  after  verdict  or  judg- 
ment by  default,  declaration  will  be  sufficient 
without  such  averment.  Boffleg  v.  Ontmdagfi 
Co.  MuL  In»,  Co.,  41  D.  769. 

88.  Defenses,  g^enerally.  —  Where  as- 
signment of  bond  was  procured  in  reliance 
on  promise  of  obligor  that  he  would  pay  i^ 
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•Ithoagh  he  had  good  defense  asainet  it,  he 
cannot  thereafter  set  np  each  defense;  but  it 
is  otherwise  when  he  is  ignorant  of  his  de- 
fense, and  acknowledges  his  liability  after 
assignment.     Lugttfiek  v.  (Jroli,  1  D.  362. 

General  plea  of  **  fraud,  covin,  and  false 
representation"  is  sufficient  plea  in  bar  to 
ai^on  on  writing  obligatory  to  entitle  de- 
fendant  to  show  any  false,  fraudulent^  or 
covinous  conduct  of  obligee  in  procuring  ex- 
ecution of  writing  from  which  it  would 
appear  that,  in  legal  effect,  obligor  never  ex- 
ecated  bond.     Huston  v.   Williams,  26  D.  84. 

Plea  that  bond  is  voluntsry,  and  without 
either  good  or  valuable  consideration,  is  suf- 
ficient, because  in  such  case  there  are  no 
special  facts  to  aver.     lb. 

Plea  that  defendant  had  not  broken  his 
covenant  in  manner  and  form  as  plaintiff  had 
complained,  eta,  is  substantial  denial  of 
breach,  and  good  on  general  demurrer.  Mil' 
ler  V.  EUioU,  50  D.  475. 

The  /oUouring  have  been  held  tmaoculable  de- 
/biset.*  Tender  on  bond  with  penalty.  Manny 
T.  Harria,  3  D.  386. 

Plea,  in  action  at  law  on  bond,  that  de- 
fendant was  only  surety.  Ptniaard  t.  Davie, 
47  D.  172. 

Plea  which  states  that  bond  was  executed 
nnder  mistaken  impression  of  its  legal  effect, 
made  on  defendant  s  mind  by  plaintiff.  Mil- 
ler V.  JSUioU,  50  D.  475. 

Plea  that  sets  up  contract  different  from 
and  contradictory  to  statements  in  bond. 
/b. 

Plea  of  leave  and  license,  not  alleging 
leave  and  license  to  have  been  given  by 
deed.     lb. 

In  action  on  bond,  executed  by  principal 
and  surety,  for  faithful  aocountins  by  prin- 
cipal, for  obligee's  moneys  receivedby  him  as 
agents  surety  answered,  alleging  that  on 
settlement  between  principal  and  obligee, 
former  executed  to  latter  note  for  amount 
found  due,  payable  at  future  day,  but  did 
not  allege  any  agreement  for  extension  of 
tune  of  payment  of  bond,  nor  that  note  was 
negotiable.  Held,  no  defense.  Lmdeman  v. 
Boeenfield,  33  R.  79. 

84.  failure  of  consideration.  — 

Action  upon  bond  cannot  be  defeated  by 
showing  that  consideration  thereof  was 
promise  to  deliver  a  quantity  of  corn,  which 
obligee  has  failed  to  da  ChrisHtm  v.  MOler, 
23  D.  251. 

Parol  evidence  is  inadmissible  to  show 
that  consideration  of  bond  has  failed  in 
part.     lb. 

In  action  upon  bond,  part  of  consideration ^   _  .,  -     ^   -      „_ 

of  which  was  agreement  to  deliver  quantity  I  either  surety  or  Leir  of  obligor.*^  Keme^  v. 


eration  is  good  in  Alabama.     CfUee  t.  W^ 
Hams,  37  D.  692. 

Plea  that  consideration  of  bond  has  failed 
in  that  it  was  siven  for  purchase  of  land, 
but  that  no  titte  or  covenant  of  titie  was 
then  or  afterwards  made,  and  that  plaintiff 
cannot  make  title,  is  bad,  because  it  im- 
pliedly admits  that  the  contract  is  not 
rescinded,  and  that  the  defendant  has  pos- 
session,   lb, 

Pulure  of  consideration,  or  fraud  as  de» 
fense  to  bond,  is  not  made  out  by  evidence 
that  it  was  given  by  father  for  debts  of  his 
sons,  and  that  no  time  for  payment  of  debts 
was  given  apon  execution  of  bond,  which 
itself  recited  that  time  had  been  given. 
Such  evidence  is  therefore  inadmissible  in 
action  on  bond.  Fulton  t.  Hood,  lb  D. 
664. 

85.  Evidence,  generally.  — To  recover 
on  mere  bond  of  indemnity,  actual  damage 
must  be  shown;  if  it  be  against  payment  of 
money,  actual  payment,  or  its  e^ uivalent, 
must  be  proveo,  and  mere  legal  liability  to 

Eay  is  not  sufficient.    Ohaee  v.  Hmman,  24 
L39. 

86.  under  plea  of  non  est  fac- 
tum.*—Under  plea  of  non  eat  factum,  if 
there  is  any  proof  of  execution  and  delivery 
of  bond,  it  should  be  submitted  to  jury,  who 
must  finally  decide  whether  it  is  the  deed  of 
the  party.  Sifjfried  r.  Levan,  9  D.  427;  Berks 
etc.  Road  v.  Myers,  9  D.  402. 

87.  Amount  of  recovery,  f— Obligee 
of  bond  can  recover  no  more  than  penalty, 
with  interest  thereon,  although  satisfaction 
may  not  have  been  obtained  for  every  breach 
of  condition.     Carter  v.  Carter,  4  D.  177. 

On  breach  of  bond  given  for  payment  of 
money,  with  defeasance  to  be  void  upon  per- 
formance of  collateral  undertaking,  whole 
penalty  was  forfeited,  and  might  M  recov- 
ered in  action  on  bond,  at  common  law; 
courts  of  chancery,  however,  restrain  collec- 
tion of  penalty,  and  compel  plaintiff  to  re- 
ceive such  damages  as  he  had  actually  sus- 
tained.   Barnes  v.  Webster,  57  D.  232. 

88.  Judgement  in  action  on  penal  bond 
should  be  rendered  for  penalty  of  bond,  as 
in  action  of  debt,  with  award  of  execution 
for  damages  assessed.  Blair  t.  Perpetual 
Ins.  Co.,  47  D.  129. 

Where  obligor  in  voluntary  bond  under 
seal  conveys  aO  his  real  estate  without  con- 
sideration, judgment  recovered  on  bond  is, 
in  equity,  charge  upon  land  in  hands  of 
grantees.     Garden  v.  Derrickaon,  95  D.  286. 

89.  JStocovery  on  lost  bonds.  —  Lost 
bond  may  in   equity  be  set  up  to  charge 


of  com  at  a  future  day,  failure  tocomply 
with  such  agreement  cannot  be  pleaded  as 
set-off.  Such  failure  is  a  breach  of  contract, 
for  which  obligor  has  his  remedy  in  separate 
action,     fb. 


TO      xr:  7  1      J  J       .xt-      a.  •  :i         t  That  recovery  cannot  e: 

Plea  that  bond  was  made  without  conaid- )  aity,  lee  note,  87  D.  74&-7li6k 


Keme^,  29  D.  213. 
Jurisdiction  of  equity  to  give  relief  in  case 

*  See  note  on  evidenee  under  this  plea,  9  D.  482, 
483. 
t  That  recovery  cannot  exceed  amount  of  pen* 
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of  lost  bonds  is  anquestionable.     Carter  v. 
Janea,  49  D.  425. 

Loss  of  bond  is  no  objection  to  its  being 
|Nud  where  indemnity  is  famished  against 
its  being  enforced  in  nauds  of  others.  Mil- 
kr  T.  Builand  etc.  B.  B.  Co,,  94  D.  414. 

BONUSES. 
Wbon  usnrionsy  see  Usury,  7* 

BOOKS. 

Compelling  production  of,  see  Trial,  51. 
Sntries  in,  as  evidence,  see  Evipbnoe,  236, 

237. 
Of  aoconnt,  entries  in,  by  one  partner,  when 

bind  firm,  see  Partnership,  48. 
Order  for  prodaction  of,  see  Disoovbrt,  12. 
Reading  from,  to  jury,  by  counsel,  see  Trial, 

176. 
What  used  in  schools,  see  Sohools,  18. 

BOTTOMBY  BONDS. 

Power  of  master  to  bind  vessel  by,  see  Ship- 
ping, 31. 

Validity  and  onforoement  of^  see  Shippimo, 

10.  

BOUNDABIES. 

eadndes  the  methods  of  ascertaining  and 
hlishing  private  boundaries,  either  with  or 
without  Judicial  aid.  The  interpretation  of  calls 
in  deeds  aud  other  ooDveyaucea,  aud  questions 
of  boundary  involved  in  actions  and  proceedings 
where  title  to  or  possession  of  realty  is  in  qnefl- 
tlon,  are  treated  under  the  titles  of  the  several 
eonveyauces,  and  under  those  of  actions  or  pro- 
eeedings  of  that  character.] 

Declarations  of  parties  as  to^  see  Bvidknce, 

163. 
Jurisdiction  of  equity  respecting,  see  Equitt, 

28. 
Of  lands  conveyed  ^y  grant,  see  Grants,  10; 

PuBLio  Lands,  24,  25. 
Of  towns,  altering,  see  Towns,  5. 
Proof  of,  by  hearsay,  see  Eyidencb,  09. 
Surveys  of  lands  bounded  on  water,  see  SuR- 

TSTS,  2. 

1.   How  ascertained,    generally.  — 

Lines  actually  marked  in  running  division 
line  must  be  adhered  to,  though  they  vary 
from  course,  and  do  not  form  risht  line  from 
comer  to  comer,  especially  after  lapse  of 
time  and  long-continued  occupancy  with 
referenoe  to  them.  Qeorge  v.  Thomas  67  D. 
612. 

Where  line  has  been  marked  only  part  of 
way,  boundary  for  rest  of  distance  will  be 
direct  line  from  termination  of  marked  line 
to  point  of  intersection,  or  to  comer  called 
for.    Ih, 

Rule  for  determination  of  division  line 
between  grantor  and  grantee  of  part  of  tract 
is  same  whether  deed  or  conveyance  refer  for 
its  boundaries  to  marked  lines  or  monuments, 
or  they  be  afterwards  inarked  and  estab- 
lished by  parties.     Ih. 

Where  lands  lying  between  known  boun- 
daries are  conveyed  at  same  time  by  dis- 


tances to  different  grantees  in  severalty,  and 
in  different  proportions,  bnt  oovering  wholt 
extent,  without  intermediate  monuments  oc 
other  means  of  ascertaining  location,  and 
distances  do  not  correspond  with  those 
named  in  deeds,  grantees  will  hold  in  pro- 
portion to  their  respective  grants,  whether 
there  be  excess  or  deficiency  in  distance. 
Mosher  ▼.  Berry,  50  D.  614. 

2.  Practical  location— Express  agree- 
ment.*— Disputed  boundary  between  two 
adjoining  proprietors  may  be  settled  by 
express  parol  agreement,  executed  immedi- 
ately, and  accompanied  by  possession  ao- 
cording  thereto.  Aip  v.  Norton,  27  D.  120. 
But  this  principle  does  not  apply  where 
such  agreemunt  is  made  by  adjacent  occu- 
pants of  public  lands,  except  so  far  as  their 
temporary  occupancy  is  concerned,  since 
they  are  mere  tenants  at  sufferance,  and 
they  are  not  bound  by  agreement  after  titls 
passes  out  of  government;  nor  is  it  admissi- 
ole  in  evidence  in  action  of  ejectment  be- 
tween them.     CroweU  v.  Maik/hs,  43  D.  62. 

Boundary  lines  established  by  agreement 
of  adjoining  proprietors,  when  followed  bj 
possession  held  in  pursuance  of  such  agree- 
ment, are  conclusive.  Brown  v.  Caldteetit 
13  D.  660.  S.  P.,  Sawyer  v.  FelUmm,  25  D. 
452;  George  v.  Thomaa,  67  D.  612. 

Verbal  agreements  of  adjoining  claimant^ 
and  their  acts  in  pursuance  thereof,  fixing 
upon  boundary  line,  are  evidence  that  lins 
so  agreed  upon  is  true  boundary,  especially 
if  long  acquiesced  in,  and  there  is  doubt  as 
to  true  locality  of  line.  Nichol  v.  LytU,  26  D. 
240.  Although  period  of  acquiescence  is  not 
equal  to  "twenty  years"  sufficient  to  estab- 
lish adverse  possession.  Smith  v.  HcufdUon^ 
4  R.  308. 

Parol  agreement  determining  boundary 
can  be  valid  only  when  made  between 
owners  of  lands  which  adjoin.  Where  claim- 
ant of  lands  divided  by  ditch  alleged  parol 
agreement  between  himself  and  apparent 
owner  of  lands  on  both  sides  of  ditch,  thai 
ditch  should  be  division  line,  bnt  showed 
no  title  to  either  portion  of  lands,  —  held^ 
that  such  agreement  was  inoperatiTO.  Terrjf 
V.  C/tandler,  69  D.  707. 

Where  boundary  line  between  two  adjoin- 
ing parties  is  well  known,  and  only  dispute 
that  exists  between  them  is  as  to  whether 
distance  called  for  in  deed  under  which  one 
of  them  holds  would  eo  to  that  line,  agree- 
ment to  abandon  all  claim  to  any  particular 
lines,  and  to  have  land  set  off  according  to 
courses  and  distances  in  such  deed,  is  within 
statute  of  frauds,  and  must  be  in  writing. 
Nicfiol  V.  Lytle,  26  D.  240. 

Where  two  sections  of  fence,  situated  oq 
same  straight  line,  bnt  not  adjoining,  were 
established    by  neighboring  proprietors  as 

*  Settlement  of,  by  express  or  Implied  agree- 
meut,  see  notes,  27  D.  m*  122;  U  D.  2M,a»;  SI  K 
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part  of  their  boundary,  thongh  line  upon 
which  they  were  was  in  position  different 
from  that  of  boundary  called  for  by  title 
deeds  of  parties,  and  where  there  hsul  never 
been  since  these  sections  were  established  as 
boundaries  any  fence  across  imaginary  liae 
closing  them,  evidence  was  held  of  nature 
to  go  to  jury  as  tending  to  prove  agreement 
between  parties  settling  said  imaginary  line 
as  also  part  of  their  boundary.  Smith  v. 
Hogmer,  28  D.  854.  « 

Conveyance  referring  to  "dividing  line'* 
will  be  construed  to  mean  real  line,  and  not 
imaginary  one,  and  will  constitute  express 
recognition  of  such  line  by  parties.  Oeorge 
▼.  Thomas,  67  D.  612. 

Division  line  run  by  parties  in  interest 
cannot  be  disregarded  because  it  cannot  be 
found  in  its  whole  extent,  or  because  it  was 
not  actually  mn  through,  if  its  two  ex- 
tremes can  be  found,  and  it  can  be  traced 
for  part  of  distance.    Ih, 

Practical  location  is  but  actual  designation 
by  parties  upon  ffronnd  of  monuments  and 
bounds  called  for  1>y  deed.  WelU  ▼.  Jachton 
Iron  Mfg,  Co.,  90  D.  575. 

Where  division  line  between  two  adjoin- 
ing estates  is  indefinite  or  unascertained, 
owners  may  effectually  agree  upon  true 
boundary,  and  line  thus  ascertamed  will 
control  their  deeds.  Turner  v*  Baker,  27  R. 
226. 

By  oral  agreement  between  two  adjoining 
owners  of  land,  one  maintained  division 
fence  entirely  within  his  own  bounds  for 
more  than  twenty  years.  Subsequently  he 
removed  it  to  true  boundary,  tield,  that 
ejectment  would  not  lie  in  favor  of  other  for 
strip  of  land  between  old  line  of  fence  and 
true  boundary.  White  v.  Hapemati,  38  R. 
178. 

Two  owners  of  tract  of  land  agreed  in 
1864  to  divide  it  equally,  established  divis- 
ion line,  set  out  hedge  and  fence  upon  it, 
cultivated  and  improved  land  with  reference 
to  that  line,  and  both  subsequently  sold 
their  interests  to  third  parties,  who  knew  of 
that  agreement.  Held,  that  as  statute  of 
limitations  had  run,  line  might  not  be  ques- 
tionod,  although  it  did  not  equally  divide 
tract     Trueeelv.  Lewie,  42  R.  767. 

8.  Acquiescenoe  *  in  boundary  line  is 
evidence  of  i^peement  to  abide  by  it,  and  if 
continued  sufficiently  long  to  give  title  by 
prescription,  is  conclusive  evidence.  Jackson 
▼.  McConnell,  ?2  D.  439.  S.  P.,  French  v. 
Pearce,  21  D.  68C;  Kip  v.  NorUm,  27  D.  120. 

Jury  may  infer  practical  location  of  dis- 
tmted  boundary  Une  by  agreement  from 
long  acquiescence,  less  than  period  necessary 
to  constitute  adverse  posseaiion,  and  from 
acts  and  declarations  of  paities*  Turner  v. 
Baker,  27  R.  226. 

Party  may,  by  adopting  wrong  boundary 

*  Acquiescence  In  location  of,  and  its  •ff'ect,  see 
«o:.es»  27  K.  2inH244;  6V  i>.  7U-71& 


line,  abandon  his  claim  to  land  in  which  he 
has  title,  and  thereby  lose  his  constructive 
possession  of  part  abandoned;  and  construct- 
ive possession  of  another  may  at  same  time 
commence  against  him.  Crowell  v.  Bebee,  33 
D.  172. 

Divisional  line  between  different  proprie* 
tors  of  entire  lot,  in  possession  of  separate 
parcels  thereof,  is  established  by  their  ac- 
quiescence therein  for  fifteen  years.  Beeeher 
V.  Parmele,  31  D.  633. 

Such  line  will  be  considered  as  drawn 
through  center,  leaving  two  parts  as  nearly 
equal  and  similar  as  possible,  unless  parties 
manifest  their  acquiescence  in  line  drawn  in 
some  other  way.     lb. 

Undispated  corresponding  line  is  compe- 
tent evidence  to  settle  line  in  dispute.  vUh 
son  V.  Poor,  53  D.  216. 

If  certain  line  is  agreed  upon  by  two  co- 
terminous owners  as  boundary  line  between 
them,  and  acquiesced  in  for  eighteen  or 
twenty  years,  it  becomes  true  division  line, 
notwithstanding  any  survey  to  contrary. 
Biiey  v.  Oriffin,  60  D.  726. 

Where  two  adjoining  owners  employ  sur- 
veyor to  run  division  line  between  them,  and 
he  runs  it  too  far  to  right  or  left,  and  owners 
acquiesce  in  it,  and  claim  up  to  it  for  more 
than  fifteen  years  as  their  division  line,  pos- 
session of  one  occupying  more  than  his  share 
will  ripen  into  title,  and  line  will  be  conclu- 
sive upon  them.  Buasell  ▼.  Moloney,  94  D. 
358. 

4.  Exception  In  cases  of  mistake.  — 
Line  agreed  upon  by  mistake  as  being  true 
line  is  not  binding  by  way  of  estoppel  or 
otherwise.  Brewer  v.  Boston  etc.  R.  R.  Co., 
39  D.  694. 

Admission  of  mistaken  line  for  true  one 
does  not  affect  title  of  party  making  such 
atimission.     CrotDell  v.  Bebee,  33  D.  172. 

Declarations  and  admissions,  as  to  position 
of  boundary  line,  made  in  good  faith  and  bj 
mistake,  do  not  constitute  estoppoL  Brewei 
V.  Boston  etc.  R.  R.  Co.,  39  D.  694;  Russell  y 
Moloney,  94  D.  358;  £vans  v.  MUler,  38  R 
318. 

One  who,  under  mistake  regarding  loca- 
tion of  boundary  line  of  his  land,  gives 
deeds  to  different  lots,  bounding  them  on 
line  short  of  his  true  line,  will  not  be  con- 
cluded in  relation  to  any  other  persons  than 
those  to  whom  he  has  conveyed.  Jackson  ▼. 
Woodj^ff,  13  D.  625. 

Mutual  recognitipn  of  wrong  line  by  ad- 
joining proprietors,  and  their  acquiescence 
therein,  are  not  conclusive  as  to  their  re- 
spective rights,  unless  there  has  been  posses- 
sion by  one  or  both,  according  to  such  line, 
for  fifteen  years.  Crowell  v.  Bebee^  33  D. 
172.» 

Location  of  incorrect  line  under  mistake, 
by  one  proprietor,  and  acquiescence  therein 

*  As  to  the  statute  of  limitations,  founded  on 
mistake  in  boundary  line,  see  note,  62  D.  527^629- 
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for  period  reqaired  to  give  title,  will  estop 
him  from  denying  its  oorrectnesa',  in  absence 
of  express  agreement  between  adjoining  pro- 
prietors concerning  line,  and  althonffh  pro- 
prietor claiming  benefit  of  estoppel  never 
inclosed  his  land;  especially  where  great  in- 
jostice  would  be  done  latter  by  its  correc- 
tion.    LindeU  ▼.  McLaughlin^  11  D.  593. 

Bstoppel  is  not  created  as  against  owner 
of  land,  from  claiming  that  lines  run  by  sur- 
veyor at  expense  of  himself  and  adjoining 
proprietor  aro  not  true  lines,  where  such  ad- 
joining proprietor  adopts  lines  and  builds  in 
conformity  with  them,  unless  former  had 
knowledge,  or  reason  to  belioTe,  that  latter 
was  making  expenditures  upon  faith  of  sup- 
posed agreement  to  treat  lines  thus  run  as 
true  lines.     Thayer  v.  Baeont  80  D.  59. 

Division  line  between  two  persons,  agreed 
upon  by  them  under  mistake  of  facts,  will 
not  estop  one  of  them  from  claiming  to  true 
line  upon  its  discovery,  provided  rights  of 
innocent  third  parties  have  not  intervened. 
KnowUan  v.  Smith,  88  D.  152. 

In  absence  of  dispute  or  disa^ement 
about  true  line  between  two  proprietors  on 
either  side  of  section,  neither  of  them  is 
estopped  from  asserting  true  boundary  by 
his  acquiescence  in  bunding  and  maintain- 
in|;  of  fences  along  highway  intended  to  be 
laid  out  on  true  boundary  line,  but  errone- 
ously located,  and  by  occupancy  to  those 
fences  for  less  than  twenty  years.  Hass  ▼. 
Plaui%,  43  R.  699. 

Aconiescence  for  only  foar  or  five  years,  in 
boundary  established  by  mistake  as  to  true 
location,  is  not  sufficient  evidence  of  agree- 
ment    Kip  V.  Norton,  27  D.  120. 

5.  Courses  and  distances  controlled 
by  monuments,  etc.*  —  In  case  of  dis- 
puted boundaries,  marked  trees,  monu- 
ments, or  line  as  actually  run,  must  control 
line  which  courses  and  distances  would  in- 
dicate. It  is  a  general  rule  that  courses  and 
distances  must  yield  to  natural  objects 
called  for  in  grant  or  survey.  JUley  v.  Or^f- 
iln,  60  D.  726.  S.  P.,  Doe  ▼.  Paine,  15  D. 
507;  Smith  v.  Sioeomb,  69  D.  274;  Richardson 
T.  Chickering,  11  D.  769;  FrankUn  v.  Dor- 
land,  SI  D.  Ill;  Martin  ▼.  Carlin,  88  D. 
696. 

Natural  or  artificial  boundaries  on  ground 
oontrol  courses  and  distances  in  return  of 
survey,  but  it  is  a  question  of  fact  for  jury 
whether  land  is  intentionally  thrown  out. 
HaU  ▼.  Powell,  8  D.  722.  . 

To  warrant  application  of  this  rule,  natu- 
ral objects  must  be  identified.  McCoy  v. 
C/aUoway,  17  D.  591. 

Courses  and  distances  may  be  used  as 
guides  by  which  to  find  natural  objects,  or 
10  determine,  in  cases  of  doubt»  which  of 
two  or  more  natural  objects  is  one  intended. 
They  explain  latent  ambiguities,  but  do  not 
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control  natural  boundaries.     Doe  ▼.  Pabttk 
15  D.  507. 

It  makes  no  differ enoe  that  monuments 
were  made  by  one  surveyor  and  plan  by  an- 
other, and  that  plan  alone  is  referred  to  in 
deed.     Esmond  v.  Tarbox,  ,20  D.  346. 

In  scale  of  evidence  as  to  identity  of  land, 
courses  and  distances  occupy  lowest  grade. 
Biley  V.  Griffin,  60  D.  726. 

When  natural  boundary  is  ealled  for  in 
grant  or  dee^,  such  line  must  be  located 
accordingly,  no  matter  how  wide  of  course 
called  for  it  may  be,  or  how  short  of  or 
beyond  distance  specified.  So  whenever  it 
can  be  proved  that  line  was  actually  run  by 
surveyor  at  certain  place,  party  shall  hold 
to  such  line,  notwithstanding  any  mistake 
in  description.     Ih. 

Original  monuments,  when  ascertained, 
are  satisfactory  and  conclusive  evidence  of 
lines  originally  run,  which  are  true  bounda- 
ries of  tract  surveyed,  whether  they  corre- 
spond with  plat  and  field-notes  of  survey  or 
not.     Martin  v.  CarUn,  88  D.  696. 

Monuments  are  facts;  while  field-notes 
and  plats  indicating  courses,  distances,  and 
quantities  are  but  descriptions  which 
to  assist  in  ascertaining  those  facts,     fb. 

Established  monuments  and  marked  ti 
not  only  serve  to  show  with  certainty  lines 
of  their  own  tracts,  but  they  are  also  re- 
sorted to,  in  connection  with  field -notes 
and  other  evidence,  to  fix  original  location 
of  monument  or  line,  which  has  been  lost 
or  obliterated  by  time,  aocidentk  or  design. 
lb. 

Natural  boundaries  prevail  except  when 
they  are  involved  in  doubt,  in  which  case 
artificial  marks,  though  of  inferior  degree^ 
will  have  effect  Felder  ▼.  BonnnU^  37  D. 
545. 

Where  starting-point  is  known,  boundary 
may  be  made  by  courses  and  distances,  in 
absence  of  other  points  or  natural  objects 
named.    Overton  v.  Davidson,  42  D.  544. 

Where  two  oonsecutive  comers  are  estab- 
lished, direct  line  from  one  oomer  to  other 
is  boundary,  although  there  mav  be  line  of 
marked  trees  between  them,  but  varying 
from  direct  line.  Wynne  ▼•  AUaeandert  4? 
D.  326. 

Established  monuments,  and  lines  aetoally 
run,  which  oontrol  in  all  cases  of  disputed 
boundaries,  cannot  be  overridden  to  reach 
natural  object    Martin  v.  Carlin,  88  D.  69& 

Survey  of  land  and  erection  of  monuments 
with  view  of  subsequent  conveyance  cannot 
be  admitted  in  evidence  to  vary  or  oontrol 
deed  afterwards  made,  where  deed  caUs  for 
none  of  monuments,  and  does  not  refer  to 
survey.  Weils  ▼.  Jackson  Iron  Mfy.  Co..  90 
D.  675. 

Where  a  committee  to  set  off  dower  run 
out  and  mark  on  ground  one  of  lines  which 
they  intend  as  boundary  to  dower  lauda, 
location  so  made  will  oontrol  description  ui 
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le  line,  by  oounes  and  distances  incon- 
■isient  therewith,  in  their  return.  Onffin  v. 
BtsOry,  37  D.  225. 

Call  for  boundary  in  deed  of  partition  was 
**  from  the  base  of  the  hill  to  the  back  line 
of  the  sarvey,  snch  course  as  will  throw  five 
hundred  acres  of  said  tract  of  one  thousand 
acree  below  said  division  line."  Htld,  that 
as  natural  objects  and  fixed  lines  control 
Biagnetic  calls  and  distances,  call  for  '*  back 
line "  would  control  case  for  quantity,  and 
that  line  from  siven  point  to  "  back  line  " 
must  be  a  strai^t  one.  2V>i»2Mb'iw  y.  Viniroux, 
100  D.  735. 

6.  IiandB  bounded  on  streets.*  —  lu 
fixing  boundaries,  streets,  when  well  defined 
and  designated  by  natural  or  artificial  monu- 
ments, will  govern  course  and  distance;  but 
where,  as  in  infancy  of  town,  streets  are  only 
undefined  portions  of  land  dedicated  to  pub- 
lic use,  and  themselves  requiring  to  be 
located,  they  cannot  eovern  in  fij^iug  boun- 
daries of  other  lancU.  SalUnukUl  v.  Hiley 
and  Dcuoaon,  65  D.  334. 

Where  original  owner  of  land  plats  it  into 
lots  and  streets,  and  lays  out  street  on  mar- 
gin, wholly  on  his  own  land,  and  next  to 
unplatted  lands  belonging  to  stranger,  his 
conveyance  of  lots  bounded  on  such  street 
carries  fee  to  whole  street.  MaUer  of  Rob- 
bins,  57  R.  40.  S.  P.,  Liomgsian  v.  Mayor 
qf  H.  r.,  22  D.  622. 

Under  ordinary  conditions,  nothing  short 
of  express  words  of  exclusion  will  prevent 
street  in  front  of  premises  conveyed  from 
passing.     Salter  v.  Jonas,  23  R.  229. 

Presumption  is,  that  owners  of  land  on 
each  side  of  street  own  to  middle  of  street 
and  have  exclusive  right  to  soil,  subject  to 
right  of  way.  Hiwhman  ▼.  PaUrson  Hwse 
A.  R.  Co,,  86  D.  252. 

And  that  purchaser  takes  to  center  by 
virtue  of  conveyance  of  lot.  People  act 
upon  this  presumption  in  buying  and  selling, 
but  it  may  be  rebutted.  Wdabrod  v.  CJucago 
€<e.  ^y  Co,,  86  D.  743. 

Deed  of  city  lot^  bounded  on  one  side  by 
"  the  south  line  "  of  a  street,  carries  to  center 
of  street,  in  absence  of  any  language  show- 
ing intention  to  exclude  street.  Kneeland  v. 
Van  VaUbenburgh,  32  R.  719;  Salter  v.  Jonas, 
23  R.  229. 

Snch  deed  conveys  title  to  center  of  street, 
although  distances  given  in  deed  bring  line 
only  to  side  of  street;  and  if  snch  street  be 
vacated,  grantee  has  right  to  extend  his  line 
to  middle  of  it.  Cox  v.  Frudley,  75  D.  584; 
Paul  ▼.  Carver,  64  D.  649. 

Stake  by  side  of  street  is  not  such  fixed 
monumei^t  as  will  control  rule  that  graiitee 
of  land  bounded  by  side  of  street  takes  to 
center.     Cw  v.  Preedley,  76  D.  584. 

When  land  is  conveyed  as  bounded  by 
street  represented  on  plan,  but  not  yet  made. 


soil  of  contemplated  street^  though  owned 
by  grantor,  does  not  pass  by  conveyance. 
Palmer  v.  Dougherty,  54  D.  636. 

One  who  grants  land  as  bounding  on  street, 
and  owns  strip  of  land  so  described  as  street^ 
cannot  be  compelled  in  equity,  at  suit  oi 
grantee,  to  open  and  maintam  strip  as  street 
lit  for  travel.  Hennessey  ▼.  Old  Colony  etc. 
B.  R.  Co.,  100  D.  127. 

Boundary  upon  street  does  not  imply  cov- 
enant that  it  has  been  or  will  be  mamtained 
so  as  to  be  fit  for  traveL     lb. 

Where  adjoining  proprietors  lay  out  their 
lands  into  city  lots,  acknowledging  and  re- 
cording their  plats  with  nothing  upon  them 
to  iudicate  original  boundaries,  thus  in  fact 
extinguishing  such  boundaries,  and  intend- 
ing that  lots  shall  be  bought  and  sold  bv 
plats,  and  plats  alone,  or  where  plats  indi- 
cate center  of  a  street  as  line  of  original 
division,  presumption  should  become  conclu- 
sive in  favor  ot  grantees  and  purchasers 
from  either  proprietor,  without  actual  notice 
of  rights  of  the  other.  Weisbrod  v.  Cfucago 
etc.  R'y  Co,,  86  D.  743. 

Purchaser  of  town  lots  is  affected  with 
notice  from  town  plats  themselves,  where 
original  boundary  lines  of  lots  fronting  upon 
street  appear  upon  plats  and  show  that  one 
adjoining  proprietor  owns  more  of  soil  of 
street  than  the  other,     fb. 

Town  plats  are  public  recorded  represen- 
tation that  soil  of  streets,  subject  to  public 
easement,  belongs  to  proprietors  of  adjacent 
lots,  and  that  center  of  street  is  real  line  of 
division  between  them;  and  if  by  mistake  or 
other  cause  streets  are  in  fact  wider  than 
proprietors  intended,  application  of  rule 
must  still  be  same.     lb. 

Adjoining  proprietors,  by  making  and  re- 
cording town  plats,  make  center  line  of 
street  line  of  division  of  lots  as  to  pur- 
chasers without  actual  notice;  and  each 
proprietor  authorizes  the  other,  as  to  lots 
owned  by  that  other,  to  sell  as  owner  of  one 
half  of  soil  of  streets  fronting  upon  such  lota. 
lb, 

7.   on  highways.*  —  Where  two 

tracts  of  land  call  for  a  road  as  dividing  line, 
owners  on  each  side  hold  to  middle  of  road. 
Witter  v.  Harvey,  10  D.  650. 

And  they  have  exclusive  right  to  soil,  sub- 
ject to  right  of  passage  in  public.  Paul  v. 
Carver,  67  D.  413. 

Grant  of  land  bounded  by  highway  gen- 
erally carries  fee  to  center  of  way,  if  title 
of  grantor  extends  so  far.  Palmer  v.  Doiu^h 
erty,  54  D.  636;  Winter  v.  Peterson,  61*  D. 
678;  Paul  v.  Carver,  67  D.  413;  HincJiman 
V.  Paterson  Horse  R,  R.  Co.,  86  D.  252. 

Grant  beginning  and  ending  "  at  the  side" 
of  road  extends  to  center,  in  absence  of 
words  showing  contrary  intention.  Low  ▼. 
Tibf)etts,  39  R.  303. 


*  Whether  extend  to  center  of  street,  see  note,       *  See  note  on  highways  as  boundaries,  89  B. 
2g  &.  2S3,  284.    See  also  Dkkds,  69.  j  80&-d07;  al«o  Dsbos,  69;  Hiouwayb,  7-fcO. 
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Qrantee's  title  cannot  be  limited  to  edge  of 
highway,  unless  there  is  express  exception 
in  deed  to  that  effect,  or  some  clear  and  nn* 
equivocal  declaration,  or  certain  and  imme- 
morial usage.     Paul  v.  Carver^  67  D.  413. 

Fact  that  distance  when  measured  carries 
line  only  to  side  of  highway  does  not  rebut 
presumption.  NewhaU  v,  Ireson,  54  D.  790; 
Paul  V.  Carver,  67  D.  413;  Oxton  ▼.  Oroves, 
28  R.  75. 

Where  grant  is  bounded  "  on  a  road,"  pre* 
sumption  that  it  conreya  to  center  may  be 
rebutted  by  proof  of  establishment  of  monu- 
ments, and  fencing  and  occupancy  in  accord- 
ance therewith.     Dodd  ▼.  WiU,  52  R.  700. 

Purchaser  of  land  on  either  side  of  com- 
mon country  highway  is  probably  bound  to 
ascertain  actual  division  line  between  it  and 
land  on  opposite  side,  regardless  of  easement 
by  highway.  Weubrod  ▼.  Chicago  etc  R'y 
Co.,  86  D.  743. 

Deed  of  land  beginning  at  point  on  side  of 
road,  and  running  thence  by  courses  and  dis- 
tances to  road,  and  thence  along  road  to 
place  of  beginning,  does  not  convey  to  cen- 
ter of  road.  Kings  County  Fire  Iru.  Co.  ▼. 
Stevens,  41  R.  361. 

Deed  of  lot  bounded  by  stones  "on  the 
side  of  a  road,"  and  answering  cidl  for  quan- 
tity without  including  road,  does  not  con- 
vey to  center  of  road.  Peabody  Heights  Co. 
V.  Sadtler,  52  R.  519. 

8.  — —  on  seashore.  —  Terms  "  usual " 
or  "  ordinary  high- water  mark,"  as  applied 
to  tide-waters,  are  used  to  designate  limit 
reached  by  neap-tides,  that  is,  those  tides 
which  happen  between  full  and  change  of 
moon  twice  in  every  twenty-four  hours. 
Twchemacher  v.  Thompson,  79  D.  151. 

"  Middle  of  the  channel "  of  bay  and  har- 
bor means  space  within  which  vessels  usually 
pass.     Roioe  v.  Smith,  50  R.  16. 

Deed  bounded  premises  on  one  side  by 
seashore  at  high-water  mark,  "  including  all 
the  privilege  of  the  shore  to  low-water 
mark^"  Held,  that  grantee  took  a  fee  be- 
tween high  and  low  water  mark.  DiUing- 
ham  V.  Roberts,  46  R.  419. 

Owner  of  upland  on  seashore  oonveyed 
portion  of  flats  between  upland  and  low- 
water  mark,  by  metes  and  bounds,  not  in- 
cluding portion  of  flats  lying  outside  between 
part  oonveyed  and  low-water  mark,  access 
to  which  was  only  possible  over  part  con- 
veyed. Held,  that  right  to  reclaim  and  use 
Dutiiide  portion  passed  by  grant.  New  Haven 
Steamboat  Co.  v.  Sargent,  47  R.  632. 

Town  trustees  in  1736,  having  title  to 
lauds  on  bay  bounded  by  ordinary  high- 
water  mark,  made  an  allotment,  boundmg 
westerly  by  a  cliff,  between  which  and  high- 
water  mark  was  a  strip  of  land.  Defendants 
and  their  predecessors,  claiming  under  allot- 
ment, hacl  fenced  across  this  strip,  to  or 
near  low-water  mark,  removing  fences  in 
winter  to  prevent  their  destruction  by  ioe 


and  tides,  but  not  fencing  along  cliff.  They 
had  also  gathered  sea-weed  from  strip.  In 
action  to  recover  this  strip,— held,  1.  That 
site  of  cliff  at  time  of  allotment  was  perma- 
nent boundary,  and  that  plaintiflb  could  not 
follow  to  dm,  if  it  had  become  worn  away 
by  action  of  water,  in  order  to  make  up  for 
advance  of  sea;  2.  That  there  was  no  neces- 
sity of  fencing  along  cliff  to  constitute  a 
"substantial  mclosure"  within  statute  of 
adverse  possession;  3.  That  adverse  posses- 
sion was  not  lost  by  temporary  removal  of 
fences;  4.  That  gathering  of  sea-weed  was 
some  evidence  of  adverse  possession.  Trus- 
tees etc,  V.  Kirk,  38  R.  505. 

9.  on  rivers  or  creeks.  —  1.  Otner- 

ally.* —  Lot  granted,  fronting  on  and  bounded 
by  river,  wiU  extend  to  river,  although  side 
lines  thereby  cross  point  formed  by  junction 
of  branch  with  principal  river.  Graves  ▼• 
FUher,  17  D.  203. 

Bounding  land  in  an  extent  as  running  to 
stake  at  river,  thence,  etc,  to  stake  by  river, 
makes  river  a  boundary.  JRix  ▼.  Johnmm,  22 
D.  472. 

Grant  or  survey  bounded  on  river  or  creek 
in  Pennsylvania  extends  to  river  or  creek, 
and  except  in  case  of  large  navigable  streams, 
to  middle  of  creek,  and  no  other  person  can 
come  between  grantee  and  stream  and  cut 
him  off  from  it.     Ball  v.  Slack,  30  D.  278. 

Grant  of  land  lying  between  nver  and 
tract  which  borders  on  river  comprises  all 
that  may  lie  between  lines  of  original  tract 
extended  to  channel  of  river.  Hagan  v. 
Campbell,  33  D.  267. 

Meandered  line  in  public  survey  run  along 
margin  of  stream  for  purpose  of  ascertaining 
quantity  of  land  is  not  boundary.  MtOdk- 
ton  V.  Pi-itehard,  38  D.  112. 

Conveyance  of  lands  bordering  on  flats  of 
river  passes  flats  as  appurtenances,  unless 
they  are  expressly  excluded.  Jonea  t.  •/ioa- 
ney,  42  D.  309. 

Direct  line  is  implied  when  point  is  de- 
scribed as  being  given  distance  trom  certain 
other  point,  unless  there  is  something  to  re- 
but implication;  and  it  is  not  rebutted  by 
fact  that  both  points  are  on  banks  of  river. 
Slade  V.  Elheridge,  57  D.  557. 

Line  described  as  running  "down  river* 
from  point  on  bank  must  be  taken  to  be  line 
along  river,  and  words  do  not  indicate  merely 
general  direction.  Pike  v.  Monroe,  58  D.  751. 

Lines  of  survey  do  not  always  have  math- 
ematical definition,  length  without  breath. 
They  are  as  broad  as  rivers  and  pajss-ways, 
which  are  appropriated  as  monuments  for 
pub^io  as  weU  as  private  convenience,  and 
when  so  used  in  adjusting  legal  vghts  sf 
parties  by  them,  middle,  whether  of  river, 
creek,  spring,  or  pass- way,  fixes  limitation 
of  rights  of  parties,   unless  otherwise  ex- 

*  Navigable  river  as  a  boundary,  see  notes.  H 
D.  38&-»89;  16  &.  KM,  ttHw  tSee  also  EuamiaM 
KIQHTS,  a-4b 
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pressly  provided  for  in  the  grant.     MvlUr  ▼. 
Landa,  98  D.  529. 

2.  Navigable  rivers,  — Proprietors  of  land 
boniided  on  navigable  river  own  soil  to  high- 
water  mark,  and  no  farther.  Cliapman  v. 
KimbaU,  21  D.  707. 

Grant  bounded  on  navigable  river  extends 
only  to  high-water  mark.  Ex  parte  Jennings^ 
16  D.  447;  Haaan  v.  CampbeU,  33  D.  267. 

Grant  bounded  on  watercourse  canoot  be 
carried  into  water  beyond  special  bouuds 
mentioned,  if  tide  ebbs  and  flows  there.  Col- 
Una  V.  Benbury,  42  D.  165. 

Where  land  on  navigable  river,  deeded  by 
metes  and  bounds,  includes  bank  of  river, 
although  no  reference  is  made  to  river,  it 
will  be  presumed  prima/acie  that  bed  of  river 
to  midole  is  conveyed.  Ncrcroas  v.  Or^fiUui, 
56  R.  642. 

3.  Non^'wmgable  ttreantt.  —  Grantee  of  land 
bonnded  upon  non-navigable  stream  takes  to 
thread  of  stream.  Lowell  v.  Bobmson,  33  D. 
671;  WHUamt  v.  Btiehanan,  35  D.  760. 

Side  lines  of  proprietor,  whose  lands  front 
OD  river  not  navigable,  extend  from  their 
termini  on  shore,  at  right  angles  with  course 
of  the  river,  to  thread  of  stream,  unless  they 
are  otherwise  fixed  by  deed  under  which  his 
title  is  derived.  Kniyht  v.  Wilder.  48  D.  660; 
Afuller  V.  Landa,  98  D.  529. 

Where  river  is  named  as  boundary  line  of 
tntct  of  land,  line  follows  meanderincs  of 
■tream.  When  line  is  to  run  up  or  down 
■tream  not  navigable,  a  given  distance, 
m€anderin|;s  of  stream  are  to  be  followed 
nntil  required  distance,  when  reduced  to  a 
straight  line,  is  attained.  And  where  courses 
are  not  specified,  other  lines  are  to  be  run  in 
such  manner  that  land  shall  be  in  form  as 
nearly  rectangular  as  possible.  Bicka  v. 
Coleman,  85  D.  103. 

Where  boundary  stream  gradually  alters 
ite  channel,  boundary  follows  channel;  but 
where  it  changes  violently  and  visibly, 
boundary  renuuns  in  abandoned  channel. 
ColliM  V.  Staie,  30  R.  142. 

Grant  by  state  bounded,  in  terms,  on 
margin  of  stream  above  tide-water,  extends 
to  thread  of  stream,  unless  there  is  express 
reservation  of  property  in  stream.  Ex  parte 
Jemungs,  16  D.  447. 

Grantee  takes  to  middle  line  of  stream 
above  tide- water,  under  deed  describing 
land  as  running  to  monument  on  bank  ol 
■fcream,  and  thence  along  stream  '*as  it 
winds  and  turns,"  to  another  monument, 
nnless  stream  is  expressly  excepted.  Luce 
V.  CarUy,  36  D.  637. 

Grant  bounded  by  stream  above  tide- 
water extends  to  midale  of  stream  at  common 
law;  such  stream,  though  navigable  in  fact, 
not  being  deemed  navigable  inlaw.  Middle- 
km  V.  PrUdiard,  38  D.  -112. 

Grant  of  land  bounded  by  Mississippi  River 
above  tide-water  extends  to  middle  of  river, 
and  includes  intervening  islands,    lb. 


Where  vendor  owning  land  on  both  sides 
of  stream  conveys  land  on  one  side  by  verbal 
agreement  to  one  vendee,  and  land  on  other 
side  to  another  vendee  by  deed  containing 
no  direct  avowal  of  purpose  to  convey  whole 
bed  of  stream  to  latter,  each  vendee  will 
take  to  thread  or  middle  of  stream.  Muller 
V.  Landa,  98  D.  529. 

Conveyance  bounded  bv  oreek  extends  io 
center  of  main  branch  if  island  divides  it 
into  unequal  branches.  Branham  v.  Tuifi- 
pike  Co,,  27  R  78£. 

On  contract  for  sale  at  fixed  price  per 
acre,  of  land  bounded  on  side  of  river,  and 
following  meanderings  of  river,  river  being 
navigable  only  for  flat-boats  and  rafts  at 
high  water,  vendee  is  bound  to  pay  only  for 
laud  extending  to  low-water  mark  and 
islands  between  that  and  center  of  stream, 
and  not  for  laud  under  ordinary  water. 
Bolbert  V.  Edens,  40  R.  26. 

Boundary  "  up  the  bank  **  of  creek  gives 
title  to  low-water  line.  Mwpkif  v.  Copeland. 
43  R  118. 

When  channel  of  river  is  boundary,  line 
is  thread  of  channeL  Warren  v.  T/iomaatOHf 
46  R  397. 

Boundary  by  line  running  "to  the  river, 
and  thence  on  the  river  shore,"  conveys  to 
center  of  stream.  Sleeper  v.  JjO/coma,  49  R. 
311. 

10.    on  ponds    or  swampa.  ^ 

Lands  bounded  by  edge  of  pond,  at  time 
raised  to  unusual  height  by  obstructions^ 
will  include  tract  between  then  edge  and 
actual,  ordinary  edge  of  pond  when  obstruc- 
tions are  removed.  Hauiome  v.  SUnwn,  28 
D.  167. 

Lauds  bounded  by  pond  extend  to  margin 
of  water  as  existing  when  conveyance  was 
made,  whether  raised  by  dam  or  lowered  by 
widening  outlet  of  pond.  Bradley  v.  Rice. 
ii9D.  501. 

Laud  described  as  bounded  by  mill-pond 
which  is  formed  by  damming  stream,  and 
which  pond  is,  in  summer  time,  confined  to 
bed  of  stream,  extends  to  middle  of  stream. 
Lowell  y,  Boldnson,  33  D.  671. 

Deed  bounded  upon  artificial  pond  created 
by  expanding  stream  by.  means  of  dam,  and 
through  which  thread  of  stream  has  always 
been  apparent,  passes  land  to  thread  of 
stream.     P/dnney  v.  WaUn,  69  D.  288. 

Boundary  line  of  land  borderiuff  on  arti- 
ficial pond  was  expressed  in  deed  to  com- 
mence at  "  a  stake  near  the  high- water  mark 
of  the  pond,"  and  to  run  thence  "along  the 
high-water  mark  of  said  pond  to  the  upper 
end  of  said  pond."  Held,  that  line  was 
fixed  and  permanent,  and  that  grantee  wan 
not  entitled  to  any  accretions  or  land  left 
dry  by  pond  receding,  although  gradual  and 
imperceptible  result  of  natural  causes.  It 
would  have  been  otherwise  had  deed  not 
permanently  fixed  boundary.  Cook  v.  Mc- 
Clure,  17  R  27a 
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Boundary  "by  the  shore**  of  pond  con- 
reys  to  low-water  mark.  Stevens  v.  King, 
49  R.  609. 

Body  of  fresh  water  five  or  six  miles  long, 
a  mile  wide  in  some  places,  fed  by  springs, 
haviuff  no  connection  with  any  stream,  ex- 
cept by  a  slough  which  is  dry  in  summer, 
and  without  any  natural  current,  is  a  lake, 
and  riparian  owners  on  it  have  no  title  to 
soil  beyond  water's  edge.  Trustees  qf  Schools 
V.  ScItroU,  60  R.  675. 

Survey  callins  for  boundary  designated  as 
"Dean  swamp  includes  land  to  flowing 
stream  or  current  of  swamp  where  such  ex- 
ists, and  does  not  extend  merely  to  external 
line  of  low  and  marshy  gronnd.  Feider  v. 
BonneU,  37  D.  545. 

11.  Suits  to  Bottle  boundaries.*  — 
Questions  in  relation  to  boundary  lines  are 
for  determination  of  jury,  on  principle  that 
lines  on  ground  constitute  true  survey. 
Comegys  ▼.  Carley,  27  D.  356. 

New  trial  will  be  granted  more  readily  for 
error  in  deciding;  questions  of  location  of 
boundary  lines,  inasmuch  at  snch  questions 
are  legal  in  their  character.  Feld/er  ▼.  Bon- 
leU,  37  D.  545. 

Suit  to  have  division  line  run  between  two 
tracts  of  laud  may  be  maintained  where  deed 
of  one  tract,  which  was  granted  out  of  larger 
tract,  does  not  ascertain  boundaries  of  land 
conveyed,  but  merely  gives  description  by 
which  they  may  be  ascertained,  and  where 
owner  of  other  tract  will  not  permit  line  to  be 
run;  such  suit  is  in  nature  of  suit  for  specific 
performance.     Oeorge  ▼.  Thomas,  67  D.  612. 

Suit  cannot  be  maintained  to  have  divis- 
ion line  run  where  such  line  has  been  al- 
ready run  and  marked  by  parties,     lb. 

12.  Evidence  on  question  of  boun- 
dary, generally.  — It  is  competent  to  prove 
that  large  or  small  measure  was  made,  in 
making  location  of  lands  in  conformity  witli 
eiOablished  usage  existing  at  time,  where 
boundaries  were  neither  named  nor  fixed  at 
time  when  conveyance  was  made.  Masher 
V.  Berry,  60  D.  614. 

Long  occupation  under  given  line,  which 
is  exceeded  m  grant  according  to  courses 
and  distances,  may  be  given  in  evidence  in 
order  to  prove  boundaries.  Biley  ▼.  Oriffin, 
60  D.  726. 

Boundaries  are  fixed  and  established  bv 
definite  monuments,  either  natural  or  arti- 
ficial, and  they  may  be  established  by  parol 
proof,  but  proof  is  not  admissible  to  alter  or 
vary  legal  import  of  these  monuments,  when 
they  have  not  been  so  altered  or  varied  in 
terms  of  written  contract  or  deed.  MulUr 
V.  Landa,  9S  D.  529. 

In  determining  whether  bay  or  harbor  is 
not  wider  than  reach  of  eye,  it  is  not  neces* 
sary  tha4;  person  on  one  side  should  be  able 
to  discern  upon  other  ordinary  movements 

*  Eonlty  JurlBdlctlon  In  cases  of  confusion  of 
boundaries,  see  note,  15  D.  74&-751 


of  men  with  sufficient  minnteneas  and  cei^ 
tainty  to  testify  to  them;  but  it  is  sutiicient 
if  ordinary  eye  can,  in  ordinary  weather,  dis- 
cern human  figure,  see  that  it  moves,  and 
distinguish  between  walking  and  runniuK. 
Rowe  Y.  SmWi,  50  R.  16. 

18.  Fresumptions.  —  Where  fence  be- 
tween two  farms  has  been  kept  np  for  long 
series  of  years  nearly  in  same  place,  but  not 
permanent  and  stationary,  no  legal  presamp- 
tion  arises  from  this  fisct  that  it  is  true 
l)oundary  between  farms.  Location  of  fence 
is,  in  absence  of  proof  of  <;ontinaed  and  ex- 
clusive adverse  possession  jfor  twenty  years, 
merely  evidence  of  agreement  and  acquies- 
cence in  that  line  as  true  line.  Kmghl  ▼.  Cols' 
man,  49  D.  147. 

It  will  never  be  presumed  that  grantor, 
after  parting  with  all  his  right  and  title  te 
adjoinmg  land,  intended  to  withhold  his  in- 
terest in  street,  road,  or  highway,  to  center 
of  it.     Paul  ▼.  Carver,  67  D.  413. 

Division  line  will  be  oonsidered  contin- 
uous line  where  it  exists  at  its  two  extrem- 
ities and  for  principal  part  of  distoncsL 
Oeorge  v.  Thomas,  67  D.  612. 

There  is  not  absolute  presumption  el  law 
that  parties  to  deed  intend  to  govern  them- 
selves by  boundary  line  adoptra  by  town  or 
town  officers,  and  which  does  not  accord 
with  legal  line;  and  where  words  which  thej 
used  are  equally  applicable  to  either,  it  is 
for  jury,  upon  consideration  of  all  circum- 
stances, to  determine  which  line  was  actually 
meant.     Futnam  ▼.  Bond,  1  R.  82. 

14.  Flans  and  surveys.  —  Survey 
actually  made  governs  location  of  land 
granted  with  reference  to  plan,  if  snch  sur^ 
vey  can  be  ascertained.  Heatm  v.  HoUjes, 
30  D.  731. 

Length  of  line  given  on  plan,  exactly 
measured  according  to  scale  upon  which 
plan  is  drawn,  is  to  govern,  in  such  case,  if 
no  survey  was  made  or  can  be  shown,  and 
lines  were  not  drawn  with  reference  to  nat- 
ural monuments,  although  it  appears  that 
in  other  parts  of  plan  a  liberal  system  of 
measurement  was  applied.  Accordingly, 
where  line  is  given  in  grant  at  extending 
specified  distance  to  stone  monument  which 
cannot  be  found,  and  such  line  so  given,  or 
line  given  on  plan  to  which  grant  reters,  ex- 
actly measured  according  to  scale  of  plan, 
does  not  include  particular  parcel  of  lao^l, 
grantee  cannot  recover  such  parcel,  although 
by  liberal  measurement  according  to  ratio 
appearing  from  other  parts  of  plan,  such 
parcel  would  be  within  grant.     76. 

Calls  and  descriptions  of  the  soryey  of  ad* 
joining  tract  are  proper  evidence  in  contro- 
versy concerning  boundary  or  lojality  of 
land,  when  both  surveys  were  made  by  sams 
surveyor  at  nearly  same  time.  Ovariom  v. 
Davisson,  42  D.  644. 

Where  two  adjoining  proprietors,  each 
owning  150  acres  within  one  mclosure^ 
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ploy  surveyor  to  mn  line  between  them,  so 
tiiat  there  will  be  eqnal  namber  of  acres  on 
oach  side  of  line,  and  line  is  run  too  far  to 
right  or  left,  owners  are  not  concluded  by  it. 
BwiseU  y.  MdUmey,  94  D.  358. 

16.  I>eclaration8  of  deceased  per- 
sons.*—  Declarations  of  deceased  persons 
who  had  actual  knowledge  as  to  location  of 
ancient  boundary  between  individual  pro- 
prietors, or  who  had  peculiar  means  of 
knowledge,  so  that  it  may  fairly  be  inferred 
that  they  had  actual  knowledge,  made  at  a 
time  when  they  had  no  interest  to  misrepre- 
■ent,  and  made  when  apon  or  in  immediate 
Ticinity  of  line,  and  when  pointing  it  out, 
may  be  received  at  to  location  of  such  line, 
when  from  lapse  of  time  there  can  be  no 
reasonable  proliability  that  evidenoo  can  be 
obtained  from  those  who  had  actual  knowl- 
edge on  the  subject.  Ww>d  ▼.  Willard,  86 
D.  716;  OverUm  ▼.  Daduon^  42  D.  644; 
Bdhea  ▼.  Byrd^  69  It  240. 

Acts  and  declaratlona  of  snrvejror  while 
mrve^ng  adjoining  lot  are  admissible  on 

anestion  of  boundary,  where  surveyor  is 
oad,  and  was  not  interested  as  owner  in 
either  lot  at  time  he  made  such  declarations. 
Adami  v.  BlodgeU,  90  D.  669. 

Declarations  as  to  boundaries,  by  deceased 
person  who  was  never  owner  of  premises, 
and  not  made  in  performance  of  any  act  in 
respect  to  such  boundaries,  are  inadmissible. 
CurtU  T.  Aartmmm^  60  R.  684. 

16.  Common  reputation  —  Hear- 
say, t —  Common  reputation  is  admissible 
in  questions  of  boundary.  TayUyr  ▼.  81^^f' 
ford,  15  D.  612. 

But  not  to  contradict  record  evidence. 
MtCoy  V.  OaUtyway,  17  D.  591. 

In  event  of  destruction  of  natural  boun- 
dary marks,  either  by  decay  or  improve- 
ment of  country,  boundary  and  corners 
formerly  marked  by  them  may  be  proved  by 
hearsay.     RUeff  v.  OHffin,  60  D.  726. 

B0X7KTIES. 
As  to  pensions,  see  Pensions. 

1.  Constitutionality  of  statutes. — 
Power  to  tax  for  purpose  of  providing  boun- 
ties for  those  who  shall  furnish  subdtitutes 
ondor  ponding  call  before  being  drafted,  and 
have  tnem  credited  to  town,  city,  or  village, 
so  as  to  avoid  or  help  to  avoid  approaching 
drafts  while  it  may  not  rest  upon  ground  of 
gratitude,  can  be  sustained  upon  consider- 
ation of  benefit  accruinff  to  town,  city,  or 
village  from  credit,  which  is  direct  and  pal- 
pable.    Brodhead  r.  MUwaukee,  88  D.  711. 

Legislature  may,  in  consideration  of 
soldier's  services,  give  to  him  or  bis  family 
soitable  bountv  after  his  enlistment  in  mili- 
tavy  service  m  United  States  under  act  of 

*  Bee  note  on  declarations  to  prove  boundary, 
M  Am.  Rep.  68M01;  also  Bvidknck,  158. 

f  See  note  on  proof  of  boundary  ay  hearsay,  16 
Dl  «80-«n;  also  Sviosscs,  ail 


Congress  and  call  of  President,  or  even  after 
his  term  of  service  has  expired;  and  it  may 
authorize  municipal  corporations  to  raise 
money  by  taxation  for  payment  of  bounties 
to  such  volunteers  who  may  be  credited  to 
such  town,  city,  or  village  upon  its  quota 
under  such  calL  It  may  provide  for  boun- 
ties from  state  at  large,  or  from  counties,  as 
well  as  cities  and  towns,  without  regard  to 
system  of  congressional  divisions.     Jb. 

Wisconsin  Laws  of  1865,  chapter  14,  as 
shown  in  section  1  of  facts  of  this  case,  was 
valid,  and  applicable  to  city  of  Milwaukee, 
as  well  as  to  towns  and  villages.  It  did  not 
conflict  with  charter  of  that  city,  or  repeal 
or  modify  it  in  any  particular,  and  was  not 
invalid  because  it  required  such  tax  to  be 
extended  on  assessment  rolls  of  previous 
year.     lb. 

Tax  levied  in  Milwaukee,  for  purpose  of 
raising  money  for  payment  of  bounties  to 
volunteers,  under  said  chapter,  was  not 
invalid  by  reason  of  certain  alleged  irre^- 
larities  or  defects  in  proceedings  of  special 
meeting  of  electors  of  said  city  by  which 
tax  was  voted,     lb. 

Gratitude  to  soldier  for  his  services,  be  he 
volunteer,  substitute,  or  drafted  man,  will 
sustain  tax  for  bounty  money  to  be  paid  to 
him  or  his  family.     lb. 

Payment  of  lionnties  to  volunteers  to  fill 
quotas  and  avoid  drafts  is  such  public  pur- 
pose as  will  authorize  state  or  municipal 
taxation.  Bounty  is  not  private  transaction 
in  which  individual  alone  is  benefited.  Ob- 
ject is  not  to  obtain  money  for  volunteer, 
but  for  community  which  is  to  be  relieved 
by  volunteer.     Fb. 

Procuring  of  substitutes  is  lawful  and 
proper  in  itself;  and  so  far  as  public  interest 
IS  concerned  in  being  relieved  from  draft, 
there  is  no  distinction'  between  paying 
bounties  to  them  and  to  those  who  volun- 
teer,    lb. 

It  is  within  power  of  legislature  to  au- 
thorize levy  of  tax  for  payment  of  bounty  to 
volunteers,  and  to  ratify  and  legalize  tax  for 
that  purpose,  if  it  was  levie<l  without  legal 
authority.  Kunkle  v.  Town  qf  Franklin,  97 
D.  226. 

Act  requiring  taxation  of  town  to  pay  for 
bountv  to  volunteer  and  expense  of  unsuc- 
cessful suits  to  recovjer  same  is  not  for 
municipal  purpose,  and  is  void.  SteUe  v. 
Tappan,  9  K.  622. 

To  avoid  draft  of  1864,  a  large  number  of 
citizens  of  O.  County  met,  resolved  to  raise 
money  for  bounties  to  volunteers,  appointed 
committee  to  borrow  money,  and  to  wait 
upon  legislature  and  procure  passage  of  act 
authorizing  county  to  issue  bonds,  and  to 
levy  tax  for  their  payment  All  this  was 
done,  act  passed,  and  tax  afterwards  levied 
by  county  court.  Heldy  that  act  was  nn- 
constitutional  as  to  those  who  did  not  pro- 
euro  its  passage,  or  did  not  ratify  it,  or  wers 
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not  subject  to  draft,  or  who  did  not  l)enefit 
by  iU  passage;  but  that  as  to  those  who  did 
■o,  it  was  binding,  and  they  were  liable  to 
the  tax.     Ferguson  v.  Landramy  96  D.  350. 

2.  Evidence  in  action  to  recover.  — 
In  action  to  recover  bounty  money,  claimant 
must  show  that,  in  pursuance  of  his  agree- 
ment to  enlist,  he  had  done  so,  and  credited 
himself  upon  town,  and  had  given  proper 
notice  of  such  fact.  McCurdy  ▼.  Hogera,  91 
D.  468. 

BREACH. 

Of  contracts,  generally,  see  Ck>NTRACTS,  VL 
Of  contracts,  actions  for,  see  Contracts,  X. 
Of  contract  of  service,  by  employer,  see  Ssr- 

VICES,  4. 
Of  conditions  in  deeds,  see  Deeds,  89. 
Of  condition,  in  mortgage,  see  Mortgaoss, 

29,  69. 
Of  condition  of  bond,  sea  BoNDfl^  20. 
Of  condition  of  official  bond,  see  OniOKRa, 

44. 
Of  covenants,  see  CkiYXNAim,  12-18;  Leases, 

21. 
Of  instructions,  by  factors,  see  Factors,  6. 
Of  warranty,  damaffes  recoverable  by  buyer, 

see  Damages,  .HO. 
Of  warranty  in  insurance  policy,  see  InsiTR- 

ANCB,  14. 

Of  warranty  of  goods  sold,  buyer's  action 

for,  see  Sales,  101-104. 
Of  warranty  of  neutrality,  see  Imsurakob, 

107. 

BBEAGH  OF  FBOMISE  OF  KAB- 

KIAQS. 

Actions  for,  see  Marriage  and  Divorce, 
34-42. 

BKEAOH  OF  THE  FEACB. 
See  Criminal  Law,  18. 

BBEAKIXa. 
Of  doors  to  effect  arrest*  see  Arrest,  2,  20. 

BBEAKIXa  AND  ENTBY. 
What  constitutes,  see  Bcjrolart,  4,  6. 


Of  voters,  see  Elections,  16. 

1.  Tlie  offense  at  common  law.* — 

Any  attempt  to  influence  an  officer  in  his 
official  conduct,  whether  in  executive,  legis* 
lative,  or  judicial  department  of  govern- 
ment, by  offer  of  reward  or  pecuniary  con- 
sideration, is  indictable  at  common  law. 
State  V.  EUis,  97  D.  707. 

Offense  is  complete  when  offer  of  reward 
is  made  to  influence  vote  or  action  of  official, 
although  in  manner  not  within  jurisdiction 
of  officer.    76. 

Offer  of  money  to  member  of  common 
oouncil  of  city  to  vote  in  favor  of  application 

•  What  eonstlt«tss  bribery,  see  note,  97  D.  7U- 


for  leave  to  lay  railroad  track  along  street  of 
city  is  bribery,  whether  or  not  common  coun- 
cil had  authority  to  make  grant,  or  railroad 
company  power  to  avail  itself  of  its  benefits 
if  made,  or  whether  offer  was  made  before  or 
after  application  had  been  embodied  in  ordi- 
nance or  resolution  introduced  before  ooon- 
cil.     Ih. 

2.  And  when  indictable  as  aach.  — 
Common-law  offense  of  bribery  is  indictable 
and  punishable  in  New  Jersey,  as  statutes  of 
that  state  merely  define  and  fix  punishment 
for  offense  in  cases  of  bribery  of  judicial  offi- 
cers and  members  of  legislature,  and  do  not 
repeal  or  abrogate  or  otherwise  alter  com- 
mon law.     lb. 

3.  Beceiving  or  offering  to  reoei^ve  a 
bribe. — Proposal  by  public  officer  to  re- 
ceive a  bribe  is  indictable  offense  at  oommoo 
law.      Walsh  v.  People,  16  R.  669.  • 

Police-officer  taking  money  in  oonaidera- 
tion  of  his  promise  not  to  arrest  a  certain 
class  of  offenders  is  guilty  of  receirinff  bribe 
under  statute  denouncing  receiving  m  bribe 
by  any  executive  officer  in  a  matter  which 
**  may  be  brought  before  him  in  his  official 
capacity."    People  ▼.  Markham,  49  R.  70a 

BBIDaSS. 

fincludes  the  law  of  bridges  as  publle  hfirti- 
ways,  and  the  rights  and  liabilities  of  bridn 
companies,  the  taking  of  tolls,  etc  Tfkt  general 
law  of  highways  is  under  that  title.] 

Construction  of,  by  towns,  see  Towns,  14. 
Injuries  to  employees  of  railroad   by,  see 

Railroad  Companies,  101. 
Liability  of  city  respecting,  see  Munictpal 

Corporations,  71. 
Liability  of  county  for  defects  in,  see  Cow- 

TIBS,  17. 

L  Bridov^  as  Pitblio  Highways. 
IL  Bkidos  Companies;  Toll-b&idoi& 

I.  Bridges  as  Public  Hiqhwatb. 

1.  Authority  of  county  officers  to 
build  bridges.  —  Authority  of  overseer  of 
road  to  build  bridges  extends  only  to  such 
bridges  as  can  be  conveniently  built  by  over- 
seer and  his  hands  in  time  ordinarily  em- 
ployed in  working  on  roads.  Smitk  v.  Htartuu, 
44  D.  83. 

Order  of  county  court  is  necessary  to  jus- 
tify building  of  bridge  in  those  cases  where 
overseer  and  his  hands  cannot^  as  duty,  be 
required  to  build  it.     lb, 

2.  over  navigable  waters. — Erec- 
tion of  bridge  across  navigable  river,  at  point 
below  where  licensed  vessels  carry  on  coast- 
ing trade,  may  be  allowed,  provided  bridge 
be  built  with  draw  so  as  not  to  impair  use- 
fulness of  river.  People  t.  BenMeekur  etc 
R.  B,  Co,,  30  D.  33. 

State  legislature  ma^  antboriae  oonstnic- 
tion  of  bridges  over  navigable  rivers  of  state, 
provided  they  do  not  materiallv  injure  navi^ 
gatioo.    Chkoffo  r.  McCitmf  SlEL  SW, 
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Commoa  eoaneil  of  Chicago,  in  pnrsiiaBoa 
•f  power  gimated  in  charter,  pasMd  ordi- 
nance to  effect  that  draws  of  bridges  orer 
Chicago  Biver  dionld  be  closed  every  ten 
minntes,  if  neeessary  for  passage  of  persons 
or  teams,  and  that  any  penon  in  charge  of 
Teasel  narigatins  river  who  shonld  attempt 
to  pass  any  briage,  or  approach  so  near  as 
to  occasion  damage  thereto^  while  draw  was 
so  dosed,  shonld  be  subject  to  penalty  pre- 
scribed. Held^  that  legislature  had  power 
to  authorise  eommon  oonnoil  to  resnlate 
passage  of  ressels  through  bridges,  ana  that 
ordinance  was  reasonable  exercise  oi  that 
authority,  and  valid.    lb. 

But  a  general  authority  to  erect  bridge 
aeroas  a  nver  will  not  authorise  its  construc- 
tion in  such  mannner  that  it  will  prevent 
navigation  of  river.  Hickok  ▼•  Bine,  13  R. 
266. 

Under  legislative  authority  to  construct 
railway  between  certain  pomta,  company 
may  build,  maintain,  and  repair  necessary 
draw-bridges  across  navigable  streams,  and 
will  not  be  liable  for  temporary  obstruction 
of  stream  in  course  of  such  work.  HamiUon 
v.  Raibvad  Ox,  44  R.  451. 

Order  of  court  of  sessions  laying  out  road 
acroes  inlet  of  sea,  capable  of  useful  naviga- 
tion, is  void,  such  inlet  being  publio  prop- 
wtj.     Com.  v.  CharkiUnon,  11  D.  161. 

8.  Duty  to  keep  thmn  in  ropair.  — 
Inhabitants  of  a  town  are  not  liable  for  the 
repair  of  a  bridge  or  road  recently  estab- 
lished without  authority.  Com,  t.  Charkt- 
toum,  11  D.  161. 

Duty  of  buildinff  or  ropauring  bridsee  in- 
cludes duty  of  nuuking  them  accessible  and 
■afo  at  both  ends.  Freehalden  v.  Sirader, 
t6D.  69a 

Abutment  hf  which  bridse  is  connected 
with  hiffhway  is  part  of  bridge,  and  chosen 
freeholders,  being  invested  by  statute  with 
dutv  of  making  and  repairing  bridges,  are 
Bablo  for  defects  in  abutment*  and  not  over- 
seers of  highways.    lb. 

New  Jersey  legislation  relative  to  bridges 
and  highwavs  is  declaratory  of  common  law, 
and  not  in  derogation  of  it.    lb. 

Bridj^  erected  by  volunteer  in  highway, 
i^ere  it  was  needed,  becomes  property  of 
mnnioipality,  where  it  is  allowed  to  remain 
for  years,  and  should  be  kept  in  repair  by 
aneh  mnnicipali^.  Begmt  v.  CUif  qfBochf- 
Itar,  6  R.  62. 

Plaintiff  was  injured  by  reason  of  defects 
Ib  bridge  which  had  been  maintained  for 
many  years  by  defendant  town.  HM,  that 
defendants  were  estopped  from  denying  its 
duty  to  keep  bridse  in  repair,  on  ground 
that  it  had  been  buUt  over  navigable  stream 
withovt  oonsent  of  legislatnro.  Uovft  v. 
Town  nfFmUmk,  17  R.  463. 

Town  is  not  bound  to  keep  in  repair 
bridge  over  stream  built  by  private  indi- 
vidnak  lor  their  own  oonveBi— s^  ud  not 


within  limit  of  highway,  even  though  means 
of  crossing  stream  on  adjacent  hignwa^  are 
difficulty  and  main  travel  crosses  bridge. 
Nor  is  town  bound  to  warn  travelers  of 
dangerous  ecmdition  of  such  bridge.  €hrttm 
T.  Twm  f^  Bridge  Crtek,  20  R.  18. 

Town  is  not  bound  to  keep  its  bridges  ab- 
solutely safe;  and  where  bridge  breaks  down 
under  unreasonable  and  extraordinary  load» 
which  reasonable  care  and  prudence  could 
not  have  anticipated,  town  is  not  liable, 
Wikom  V.  7oim  iffOranb^,  36  R.  61. 

County  bound  by  statute  to  repair  publie 
bridges  is  bound  to  replace  or  rebuild  them 
when  substantially  destroyed.  SUU$  ▼• 
Board  ^  Common,  41  K.  821. 

County  adopting  private  bridge  becomee 
bound  to  keep  it  in  repair,     lb, 

4.  Liability  for  defects  causing  dam* 
age. —Private  action  will  not  lie  against 
county  or  town,  in  absence  ol  a  statute,  for 
injuries  occasioned  by  reason  of  neglect  of 
its  officers  to  keep  bndfe  in  repair.  WhUo 
V.  Coutiiy  qfBond,  11  R.  66;  Town  qf  WaU 
thorn  T.  Kemper,  8  R.  662;  ^ro^Aam  v.  HisuU 
Cotmly,  28  K  362;  Wood  v.  TipUm  OottsM, 
82  R.  661;  WkiU  w.  Com're  qf  Oowan,  41  Bm 
634. 

Remedy  in  such  case  is  by  presentment  of 
indictment.  Froekoldere  v.  lUrader,  36  0. 
630. 

Where  town  or  its  officers  ratify  and 
adopt  bridge  bnflt  without  its  authority,  or 
tidte  possession  of  it  as  public  bridge  and  as 
part  of  its  highway*  or  bv  other  acts  clearly 
indicate  such  intent^  ana  that  it  is  to  be  so 
regarded  by  public,  town  is  estopped  from 
denying  that  such  is  its  true  character,  or 
from  affirming  that  it  had  no  lawful  right  to 
adopt  or  maintain  it.  Hoi^fo  T.  Tmom  qf 
FuUom,  17  R.  463. 

Citv  is  liable  to  eitisen  for  injury  sos- 
tained  in  consequence  of  defectiveness  of 
bridge  forming  part  of  public  street^  U« 
though  it  was  at  time  in  process  of  repair  by 
independent  contractor.  Ctty  q^JaeteotniUe 
V.  i>rei0,  46  R.  6b 

In  action  against  city  for  value  of  horse 
lost  by  plaintiff  in  consequence  of  defect  in 
bridge,  alleged  to  be  part  of  highway,  which 
city  was  bound  to  keep  in  repair,  it  appeared 
that  way  had  been  aedicated  to  city,  but 
that  no  acts  of  acceptance  had  been  per- 
formed before  loss,  other  than  public  user, 
but  that,  after  loss,  city  had  repaired  bridge 
and  embankment  adjacent.  ffeid,  that 
plaintiff  could  recover.  Mandonehid  v.  CUjf 
qf  Dubuque,  4  R.  196. 

Plaintiff's  horse,  while  crossing  river  on 
highway  bridge  which  defendant  was  bound 
to  keep  in  repair,  suddenly  stopped,  sU^- 
gered,  and  fell  over  side  of  bridge,  precipi- 
tating plaintiff  to  ice  below.  There  was  no 
railing  or  barrier  at  side  of  bridge  where 
accident  occurred.  In  action  for  injnry, 
plaintiff  wss  nonsuited,     JitH  error;  oo 
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groands,  —  1.  That  plaintiff  was  not  guilty 
oi  oontribatorj  negligence;  and  2.  That  u 
Jnry  should  find  that  iDJury  wonld  not  have 
occurred  but  for  defect  in  bridge,  town  was 
Uable,  although  proximate  cause  wai  mo- 
mentary loss  of  control  over  horse  while 
upon  bridge,  not  attributable  to  fault  of  any 
one.    ^oi^e  t.  Town  qf  FulUm,  9  R.  668.  ^ 

Statute  made  it  dntv  of  county  commis* 
doners  to  keep  oonnty  bridges  in  repair,  and 
authorized  them  to  make  necessary  appro- 
priations from  county  treasury  therefor. 
Uommissioners  negligently  suffered  county 
bridge  to  remain  out  of  repair,  whereby 
plaintiff  was  injured  in  person  and  prop- 
erty. Heid^  that  action  therefor  would  he 
against  board,  although  not  expressly  au- 
thor iced  by  statute.  Home  ▼.  MotUgomery 
Co..  28  R.  657. 

In  consideration  of  permission  to  cut  pnb- 
lie  highway  with  their  canal,  duty  of  bridg- 
ing canal  and  keeping  bridge  in  repair  was 
bjr  law  devolved  upon  canal  company.  Duty 
of  keeping  public  bridges  in  repair  was  by 
law  primarily  devolved  on  county  commis- 
sioners. Plaintiff  was  injured  by  defect  in 
bridge.  Htldf  that  county  commissioners 
were  liable  to  him  therefor.  Eyltr  v.  AlU- 
ghany  Co,,  33  R.  249. 

5.  defects  obstructing  flow  of 

stream,  flooding  lands,  etc.  — -  Public 
bridge  was  carried  away  by  extraordinary 
freshetk  and  lodged  in  stream  in  land  of  L., 
where  it  was  allowed  to  remain  for  some  time, 
obstructing  flow  of  water,  and  greatly  dam- 
aginff  L. 's  adjacent  land  and  trees.  Held,  that 
in  absence  of  evidence  of  any  insufficiency 
in  construction  or  fastenings  of  bridge,  ll 
oould  not  recover  of  town.  lAveuy  v.  Fldki' 
delMa,  3  R.  678. 

Town  is  liable  for  damage  done  to  land  of 
eitisen  by  building  of  bridge  in  such  manner 
as  to  set  back  water  upon  such  land.  Moo- 
try  V.  Toum  qf  Danfntry,  29  R.  703. 

6.  Kotice  of  defects.  — In  action  against 
eounty  for  damages  resulting  from  defective 
bridge,  actual  or  implied  notice  to  county  of 
defective  condition  of  bridge  must  be  shown. 
ff diner  v.  Union  Co.,  33  R.  703. 

In  action  against  municipal  corporation 
for  damages  resulting  from  giving  way  of 
bridge  in  consequence  of  latent  defects,  it 
appeared  that  duty  to  repair  was  imposed 
upon  corporation  by  statute.  Held,  that  as 
latent  defect  causing  injury  could  have  been 
detected  by  proper  and  careful  examination, 
by  skilled  persons  employed  by  authorities, 
corporation  was  liable.  TownJiipa  t.  Moore, 
8R.  202. 

7.  liability  of  private  builder  of 
bridg^e  used  by  the  public.  —  Bridge 
built  by  an  individual,  and  of  public  utility, 
and  used  by  public,  must  be  bv  public 
repaired;  but  rule  is  otherwise  if  bridge, 
though  used  by  publio,  was  built  for  benefit 
•f  individual,  as  where  he^  for  his  personal 
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benefit/  dies  ditch  across  highway,  and  tiiea 
erects  bridge  over  it.  Vygeri  t.  ^ckemek,  16 
D.  576. 

Failure  of  eiwner  of  land  le  keep  snch 
bridge  in  repair  renders  him  answerable, 
irrespective  of  his  negliffenoe,  to  say  penon 
who,  not  being  ffuilty  oTginm  negligeno^  is 
injured  by  snch  i>ridge.    /&. 

Authority  of  private  persons  to  build 
bridge  is  not  derived  from  establishmsnt  of 
public  road  to  river,  on  each  side  of  i^  sBp> 
posing,  even,  that  river  itself  wonld  ihmrwf 
be  miule  part  of  highway.  8mUk  t.  Haritim, 
44D.  83. 

Traveler  was  injured  in  crossing  nnsonnd 
bridge  on  highway,  and  reoovered  damages 
from  town,  present  plaintifib;  and  in  aetion 
to  recover  amount  of  judgment  from  defend* 
ant,  it  appeared  that  bridge  was  built  by 
defendants  grantor  over  artificial  ehannd 
dug  by  him  across  hi^wa^  for  purpose  of 
conducting  water  to  his  mills;  that  defend- 
ant was  in  possession  of  such  channel  and 
mills  by  de«ds  requiring  him  to  keep  chan- 
nel in  repair,  and  that  repairs  had  been 
made  on  bridge  by  defendant's  snthority. 
Held,  that  defendant  was  liable.  ImhahUamU 
qf  Wobum  t.  Henehnw,  8  R.  333. 

Defendant  permitted  publio  habitnally  ts 
use  his  private  bridge.  He  knew  it  to  be 
unsafe.  Plaintifif  was  injured  by  breaking 
down  of  bridge.  HM^  that  he  might  main- 
tain action  therefor.  CamtMl  t«  Bomd,  43 
R740. 

IL  Brtdoi  CoMPAirm;  TourBniDGnL 

8.  Bigbt  to  erect  bridge  OTer  navi- 
gable stream  —  Compensation  to  ri- 
parian owners.  —  Le^lative  frmnehiss 
to  build  bridge  over  navigable  stream,  with 
proviso  that  it  shall  not  impair  or  obstncS 
navigation,  if  accepted  by  oorporatioii,  is 
taken  cftm  onere,  and  must  be  enjoyed  snb- 
ject  to  condition.  Dugam  t.  Bridge  Gsw,  87 
D.  464. 

Condition  in  charter  authorising 
tion  to  bnild  bridge  over  navigable 


that  it  '*  shall  not  injure^  stop,  or  intermpS 
the  naviffation,"  is  not  oomplied  with  by 
building  oridge  in  such  manner  ae  will  de 
as  little  injury  as  possible  to  navigation  as  it 
existed  when  bridge  was  built;  and  if  stnie* 
ture,  at  any  time  during  its  eontinnaoee^ 
actually  injures,  stops,  or  mtermpts  naviga^ 
tion,  company  is  liable  to  party  mjnred  fsr 
damages  raereby  sustained.    /  Ji 

Such  condition  in  charter  is  not  limited  to 
kind  and  amount  of  trade  on  stream  at  time 
of  enactment,  but  extends  to  increased  busi- 
ness incident  to  expansion  of  oommeroe  and 
growth  of  country.     Ih. 

Corporation  having  charter  so  eonditioned 
is  not  responsible  for  obstruction  oocasioned 
by  artificial  causes  oreated  by  third  per- 
sons; but  if  oooasioned  by  natural  eansss, 
influenoad  in  their  operatioB  ^  pien  ef 
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bridge,  corporation  wonM  be  liable  for  con- 
■eqneutial  damage  flowing  from  their  act  as 
mach  as  if  act  itself  had,  without  an  inter- 
mediate agency,  occasioned  injury.     lb. 

Whether  bridge  over  navigable  stream 
oonstitutes  public  nuisance  or  not  is  a  ques- 
tion  which  can  only  be  determined  by  in- 
dictment  at  law  or  bill  in  equity,  to  be 
prosecuted  in  either  case  at  instance  of  the 
public  authorities.     76. 

State  has  power  to  olwtruct,  abridge,  or 
interfere  with  navigation  of  river  by  con- 
Btmction  of  bridge,  with  supporting  piers, 
without  liabilty  to  navigators;  and  may 
delegate  this  power  to  a  corporation,  which 
will  be  liable  for  consequential  damages 
only  as  provided  by  its  charter.  Mononga' 
kela  Bridge  Co.  v.  Kirk,  84  D.  627. 

In  charter  of  company  authorized  to  erect 
bridge  over  the  Monongahela  River,  it  was 
provided  that  bridge  should  not  be  erected 
*'  in  such  a  manner  as  to  injure,  stop,  or  in- 
termpt  navigation  of  said  river  by  boats, 
rafts,  or  other  vessels."  Heldj  to  be  limita- 
tion of  franchise  only,  and  not  rule  of  liabil- 
ity to  injured  navigators.     lb. 

Bridge  erected  over  navigable  river  in 
manner  unauthorized  by  law  is  nuisance, 
bat  if  not  unlawful,  it  is  not  nuisance, 
though  erection  of  necessary  piers  may,  to 
acme  extent,  interfere  with  navigation  of 
river.     lb. 

When  purpose  of  franchise  is  performance 
of  public  act,  grant  is  to  be  interpreted  so  as 
to  enable  act  to  be  done.  Therefore,  where 
state  authorized  company  to  erect  bridge 
acroos  navigable  river,  with  proviso  in  char- 
ter that  erection  of  piers  in  bed  of  stream, 
necessarily  contemplated  by  act  of  incorpora- 
tion, should  not  injure  navigation,  such 
proviso  must  be  construed  reasonably,  in 
furtherance  of  act»  and  not  literally;  be- 
cause erection  of  necessary  piers  must,  to 
■ome  extent,  endanger  navigation,  U'hereas, 
under  strict  literal  meaning  of  proviso,  con- 
■tmction  of  any  bridge  would  b«  prevented, 
and  grant  defeated.     lb. 

Corporation  invested  with  franchise  to 
build  bridge  over  navigable  river  is  liable  for 
consequential  damages  no  further  than  as 
declared  in  act  of  incorporation.  Therefore 
damages  cannot  be  recovered  from  it  for 
loaaes  consequent  upon  location  of  pier, 
though  it  may,  to  some  extent,  interfere 
with  navip;ation,  where  no  such  liability  is 
expressed  m  act.     lb. 

State  may  complain  that  piers  under  bridge 
are  injudiciously  located,  where  it  has  au- 
thorised them,  but  one  whose  boats  are  in- 
jured thereby  cannot  avail  himself  of  it  in 
action  for  damages.  lb, 
^  Legislature  has  power  to  authorize  erec- 
tion of  toll-bridge  at  crossing  of  stream  by 
public  highway,  without  compensation  to 
riparian  owners;  and  it  is  immaterial  that 
riparian  owners  are  operating  ferry  at  cross- 1 
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ing,  value  of  which  will  be  impaired  by 
bridge.     Jone$  v.  KntJi,  14  K.  382. 

Bridge  spanning  stream  at  crossing  of 
highway,  and  within  limits  of  highway,  is 
part  of  highway,  and  is  not  such  new  servi* 
tude  on  lands  as  to  entitle  riparian  proprie- 
tors to  compensation,     fb. 

9.  Inviolability  of  bridge  charters. 

—  Grants  bv  legislature  of  exclusive  urivi- 
lege  of  building  and  operating  toll-bridge  or 
railroad,  within  certain  preacrilied  limite,  do 
not  constitute  monopolies  in  odious  sense  of 
that  term.  Such  grants  are  in  nature  of 
contracts,  obligation  of  which  cannot  be  im- 
paired. Enfield  Toll  Bridge  Co.  v.  Hartford 
R.  B.  Co.,  42  D.  716. 

Grant  of  exclusive  privilege  of  erecting 
and  maintaining  toll-bridge,  within  certain 
limits,  is  impaired  by  erection  of  railroad 
bridge  within  such  limit,  designed  for  trans* 
porta tion  of  trains,  can*}  ing  passengers  and 
baggage,  although  at  time  when  such  grant 
was  made  railroads  were  unknown.     lb. 

Railroad  owning  lands  on  both  sides  of 
navigable  stream  cannot  construct  bridge  or 
ferry  over  same,  to  detriment  of  one  whom 
state  has  especially  licensed  for  such  pur- 
poses, although  such  bridge  or  ferry  is  only 
used  for  passage  of  its  own  trains  and  de- 
triment would  oe  slight.     A. 

10.  Remedy  for  interference.  —  Plain- 
tiff was  incorporated  to  erect  toll-bridge 
across  certain  fresh-water  river,  and  while  it 
should  keep  same  passable,  erection  of  any 
bridge  by  others  within  two  miles  of  it  was 
forbidden.  It  built  and  maintained  bridge. 
Subsequently  the  B.  Bridge  Company  was 
incorporated  and  authorized  to  build  another 
public  toll -bridge  some  eighty  rods  above 
former,  and  did  so.  Afterward  latter  bridge 
was  swept  away  b>  extraordinary  flood  and 
carried  away  former  bridge  by  striking  it. 
In  action  against  estate  of  promoter,  stock- 
holder, and  builder  of  latter  bridge,  for  de- 
struction of  former  bridge  and  loss  of  tolls, 

—  held,  that  it  would  not  lie  for  destruction 
of  fridge,  because  latter  company  had  right 
to  maintain  their  bridge  for  public  travel  at 
times  when  former  bridge  was  impassable; 
but  that  action  would  lie  for  loss  of  tolls. 
Chenango  Bridge  Co.  v.  Paige,  38  R.  407. 

11.  Care  required  from  bridge  com- 
pany. —  Liability  of  bridge  company  for 
safety  of  its  passengers  is  not  so  great  as 
that  of  common  carriers,  as  reasons  which 
determine  such  liability  are  not  same. 
FrankfoH  Bridge  Co.  v.   Willinma,  35  D.  165. 

Bridge  company  must  construct  its  works 
with  care  and  cautiou,  and  look  after  their 
condition  and  safety  with  ordinary  vigilance 
at  least,  and  is  liable  to  all  persons  who  are 
injured  by  reason  of  breach  of  such  duty.  lb. 

Bridge  company  should  provide  increased 
guards  against  new  dangers  caused  by  use 
of  their  property  for  purposes  of  railroad, 
wheUier  it  permitted  railroad  company  use 
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of  bridge,  or  it  had  been  condemned  for 
such  nse.  Peoria  Bridge  Ass'n  ▼.  Loomis,  71 
D.  263. 

Proprietor  of  toll-bridge  is  bonnd  only  to 
ordinary  care  and  diligence.  Stokei  ▼.  Tift, 
37  R.  76. 

12.  Liability  for  defects  or  want  of 
repair.  —  Where  bridge  becomes  defective 
by  gradual  decay  of  its  timbers,  and  danger 
is  not  open  aod  xnsible  to  all,  owners  thereof, 
who  continue  to  keep  same  open  and  to 
take  toll,  are  liable,  notwithstanding  they 
notified  person  who  was  injured  thereby  not 
to  try  to  pass  over.  RandaU  t.  Proprktor9. 
25  D.  463. 

Bridge  corporation  is  liable  for  injury  oo- 
oasioned  to  horse  of  paasenger  over  bridge 
by  defects  in  way  leading  thereto  from  pub- 
lic highway  which  it  has  adopted  as  part  of 
bridge,  where  it  is  required  oy  statute  un- 
der which  it  is  incorporated  to  keep  bridge 
in  repair.     Watmm  ▼.  Lubtm  Bridge,  31  D. 

Belief  that  bridge  was  safe  wiU  not  relieve 
its  owners  from  liability.  Frankfort  Bridge 
e   V.  WUUam^  36  D.  166. 

To  sustain  action  on  oase  against  bridge 
company  for  breach  of  its  duty  to  keep  its 
bridge  in  safe  oondition,  negligence  must  be 
averred.    /&. 


rineludes  the  rights,  powers,  duties,  and  lia- 
bilities of  persons  employed  as  broken,  and  the 
rights  of  their  principals  in  virtue  of  their  deal- 
ings, whether  in  effecting  sales  or  purchases  of 
land,  stock,  commercial  paper,  or  merchandise, 
negotiating  loans,  eflnecting  insurance,  or  other- 
wise; but  the  law  governing  the  relation  of  prin- 
cipal and  agent,  generally  considered,  is  uuder 

AOKNCY.) 

As  to  the  rights,  duties,  and  liabilities  of 

factors,  see  Factors. 
Of  forwarders,  see  Forwabdsbs. 

1.  Generally.*  — A  broker  is  general 
agent  of  principal  who  has  intrusted  him 
with  disposition  of  security,  and  may  bind 
him  by  express  guaranty  that  security  shall 
be  paid  by  maker.  FrevaU  v.  FUdi,  34  D. 
668. 

Transaction  between  parties  creates  rela- 
tion of  principal  and  broker,  or  agent,  where 
bankers  receive  money  to  be  loaued  out,  and 
agree  with  depositor  to  account  to  him  for 

Erincipal  and  interest*  less  their  charges. 
a  sach  case,  bankers  are  only  limited  in 
their  conduct  to  observance  of  good  faith, 
and  exercise  of  proper  care  and  circumspec- 
tion. If  they  in  good  faith  loan  money  to 
party  solvent  at  time,  they  are  protected, 
notwithstanding  party  to  whom  money  is 
loaned  subsequently  beoomes  insolvent. 
Wykoffr,  Irvine,  80  D.  461. 

2.  Bill  brokers.  —  Note  brokers  are 
liable  as  priucipals  to  persons  dealing  with 

*See  note  on  rights,  duties,  and  liabilities  of 
teokers  other  than  stock-brokers,  93 1>.  171-17& 


them  and  knowing  them  to  be  engaged  io 
such  agency,  where  it  does  not  otherwise 
appear  that  they  were  acting  as  agents*  or 
if  they  were,  that  they  disclosed  name  of 
their  principal,  or  that  credit  was  given  to 
prinoipaL  Thompton  v.  McOMmgh,  77  D. 
644. 

Vendee  may  recover  back  money  paid  to 
broker  for  forged  note,  sold  by  broker  with- 
out disclosing  name  of  principal,  although 
broker  has  paid  over  money  to  principal, 
there  having  been  no  unreasonable  delay  in 
giving  notice  of  forgery  after  discovery,  and 
although  note  was  ^d  for  sum  less  than  its 
face.     Merriam  v.  WoleoU,  80  D.  69. 

8.  Oommercial  or  merchandifla 
brokers.  —  Broker  has  no  implied  author- 
ity, from  usage  of  trade,  to  warrant  goods 
sold  by  him  to  be  of  merchantable  <|aality; 
and  evidence  to  prove  such  usage  is  inadmis- 
sible; and  memorandum  made  by  such 
broker  of  contract  for  sale  of  goods  is  in- 
valid, and  inadmissible  in  evidence,  if  he  has 
inserted  tiierein,  without  express  authority, 
a  warranty  by  seller  that  such  goods  are  ol 
merchantable  quality.  Dodd  v.  Forlorn,  87 
D.  726. 

Commercial  broker  who  has  not  proenred 
license  as  required  by  act  of  Congrees  of 
June  30,  1864,  is  not  entitied  to  recover  his 
commissions  in  state  courts  £[(Ui  t.  OrtcKf 
13  R.  737. 

Where  one  employs  comnission  merchant 
to  contract  in  Chicago  board  of  trade  in  his 
own  name,  for  purchase  and  future  delivery 
of  grain,  on  speculation,  and  makes  neoes- 
sary  advance,  and  by  rules  and  usages  of 
board  with  which  he  is  conversant^  it  be- 
comes necessary,  owing  to  decline,  for  him 
to  put  up  further  margins,  which  be  fails  to 
do  when  requested,  commissisn  merchant 
n  ay  sell  grain  to  save  himself  without  no- 
tice to  principal  of  time  and  place,  and  is 
not  liable  for  any  loss  thereby  incorred. 
CorbeU  v.  Underwood,  26  B.  392. 

Proof  of  usage  of  board  is  competent  te 
justify  defendant.    Ih. 

M.  was  a  broker  who  procured  diamonds 
from  larger  dealers  to  sell  to  his  enstomera. 
He  procured  from  plain  tiflh,  dealers  in  dia- 
monds, some  diamonds  for  customer,  giving 
receipt  stating  that  they  were  received  by 
him  on  approval  to  show  to  his  customer, 
and  to  be  returned  to  plaintiff  "on  de- 
mand.*' Defendant  purchased  them  from 
M.  in  good  faith,  supposing  him  owner.  He 
had  previously  purchased  trom  M.  and  paid 
him  for  two  other  lots  of  diamonds  obtamed 
by  M.  from  plaintiff  in  same  way.  Beid, 
that  defendant  got  good  titie  to  the  dia- 
monds.    Snuth  V.  Ciewe,  69  R.  602. 

4.  Insurance  brokers.  —  Fact  that 
note  given  for  premium  upon  void  contract 
of  insurance  is  made  payable  to  one  who 
acted  as  broker  between  parties  will  not  en- 
able him  to  maintain  aotion*  since  he  is 
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mere  agent  in  tranaaotion,  and  ia  not  liable 
for  preiniuma  generally,  anlesa  be  acts  un- 
der del  credere  oommission;  and  particular 
Giutom  making  him  ao  liable  mutt  be  con- 
clusively proved.  Tuoro  r,  Ccuein,  9  D. 
680. 

Insnnnoe  brokers  have  lien  upon  policies 
in  their  hands  procured  fo^  their  principals. 
McKenae  v.  Nevins,  38  D.  291. 

Plaintiff  procured  insurance  from  defend- 
ants through  firm  of  brokers.  Policy  was 
subject  to  cancellation  on  notice,  and  pro- 
vided that  any  person  other  than  assured 
procuring  policy  should  be  deemed  agent  of 
aasnred,  and  not  of  company,  in  any  trans- 
action relating  to  insurance.  Held,  that 
notice  of  cancellation  to  brokers,  plaintiff 
being  ignorant  thereof,  was  of  no  effect. 
Hennium  v.  Niagara  Fire  Ine.  Co,,  53  R. 
197. 

5.  Beal  estate  brokers  ~  Authority 
Generally.  —  One  dealiue  with  person 
whom  he  knows  to  be  broker  may  be  pre- 
sumed to  know,  from  nature  of  his  business, 
that  he  is  acting  as  agent  for  some  third  per- 
son.    Baxter  v.  Duren^  50  D.  602. 

H.  told  A.  to  sell  certain  lots  for  two  thou- 
sand dollars,  held,  that  this  was  no  more 
than  mere  authority  to  A.  to  find  H.  a  pur- 
chaser at  price  named,  aud  did  not  authorize 
him  to  execute  contract  of  sale  to  D.,  the 
purchaser  whom  he  found.  Dt^y  v.  Hob- 
eon,  6  B.  617. 

6.  when  entitled  to  commis- 
sions. —  General  rule  as  to  commissions  is, 
that  whole  service  or  duty  must  be  per- 
formed before  right  to  any  commission  at- 
taches; for  agent  must  complete  thing 
required  of  him  before  he  is  entitled  to 
charge  for  it,  OoUaehaJk  v.  Jennings,  45  D. 
70. 

Broker  prevented  from  completing  bnsi- 
neee  by  employer  is  entitled  to  compensa- 
tion for  services  performed.  Consequently, 
if  broker  employed  to  sell  piece  of  land  finds 
purchaser,  but  has  business  taken  out  of  his 
hands  and  given  to  another  broker,  who 
completes  purchase  at  terms  agreed  upon, 
he  is  entitled  to  his  commissions,     lb. 

To  entitle  him  to  commissions,  there  must 
be  employment,  and  his  services  must  be 
the  immediate  and  efficient  cause  of  bargain. 
Sarp  V.  Cummitu,  93  D.  718. 

Broker  employed  to  sell  real  estate  must 
produce  person  who  ultimately  becomes 
purchaser  before  he  is  entitled  to  his  com- 
missions, unless  his  failui%  to  do  so  is  occa- 
sioned by  fault  of  vendor.  Biduirds  v. 
JaeJteon,  I  R.  49. 

One  employed  to  procure  loan  for  com- 
mission is  entitled  to  his  comniisaion  on 
finding  person  able  and  willing  to  make 
loan,  although  principal  declines  to  take  it. 
Vmion  v.  Baldwin,  45  R.  447. 

Owner  of  real  estate  agreed  with  broker 
that  if  latter  would  "find  a  purchaser  orj 


make  a  sale  of  said  real  estate,"  he  woaM 
give  said  broker  certain  sum  as  commission. 
Sroker  procured  person  to  enter  into  legal 
and  binding  contract  with  owner  to  pur- 
chase said  real  estate,  but  he  afterward  re- 
fused to  perform.  Held,  that  broker  was 
entitled  to  sum  agreed.  Xom  v.  Miller,  21 
R.  192. 

7.  when    not    entitled.  —  Beal 

estate  agent  is  not  entitled  to  compensation 
for  merely  introducing  vendee  to  vendor, 
unless  his  character  as  such  Msnt  was  dis- 
closed at  time  of  contract.  Keener  ▼.  SoT' 
rod,  56  D.  706. 

Real  estate  broker  cannot  recover  in  so* 
tion  against  vendor  for  commissions  where 
he  reports  an  offer  for  property  to  his  prin- 
cipal, without  stating  who  makes  it»  and 
same  property  is  afterwards  sold  through 
another  broker,  to  whom  commission  is 
paid,  for  same  price,  and  to  same  purchaser, 
unless  it  appears  in  evidence  that  seller 
knew  who  purchaser  was,  and  of  sale  to 
him,  or  that  notice  of  these  facts  was  given 
him  by  plaintiff  before  completion  of  con- 
tract with  and  payment  of  commissions  to 
second  broker.     Tingee  v.  MoaU,  90  D.  73. 

Real  estate  broker  becomes  agent  of  owner 
who  employs  him  to  sell  or  ezchanffe  land, 
and  who  agrees  to  compensate  him  for  send- 
ing customer  with  whom  sale  or  exchange 
may  be  effected;  and  broker  can  recover 
nothing  from  owner  for  his  services,  al- 
though exchange  is  thus  effected,  if  he  ex- 
acted from  customer  ccmditional  promise  of 
compensation  before  sending  him  to  owner. 
Walker  v.  Osgood,  93  D.  168. 

Broker  has  no  right  to  commissions  if  his 
services  fail  to  accomplish  sale,  and  after 
proposed  purchaser  has  decided  not  to  buy, 
other  persons  induce  him  to  do  so.  Bai'py, 
Cummins,  93  D.  718.  a  P.,  Walker  v.  Ttr- 
rf4  3  R.  352. 

Owner  of  realty  who  offers  to  pay  certain 
sum  to  another,  if  he  finds  purchaser  at 
named  price,  may,  nevertheless,  sell  the 
property  himself  at  any  time  before  other 
has  acted  upon  offer  and  secured  purchaser; 
anil  securing  party  who  will  purchase  on 
different  terms  than  those  proposed  by  owner 
in  his  offer  is  not  securing  purchaser  within 
its  meaning  so  as  to  entitle  him  to  commis- 
sion. Dat-row  v,  Harlow,  94  D.  541.  S.  P., 
MeClave  v.  Faine,  10  R.  431;  Stewart  v,  Mur- 
my,  47  R.  167. 

Defendant  employed  broker  to  sell  certain 
real  estate  for  fixed  compensation,  advising 
him  of  his  title;  broker  found  customer  and 
brought  him  to  defendant,  but  no  sale  was 
effected  on  account  of  defective  condition  of 
defendant's  title.  Property  was  afterwards 
sold  by  defendant,  at  auction,  to  third  per- 
son, and  brought  higher  price  than  said  cus- 
tomer had  once  offered.  Held,  that  broker 
was  entitled  to  no  compensation  on  contract 
for  services.     Tombs  v.  Alexander,  3  B.  349. 
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When  broker  has  been  allowed  reasonable 
time  to  prodnoe  pnrohaser  and  effect  sale, 
and  has  failed  so  to  do^  and  principal,  in  good 
faith  and  fairly,  has  terminated  agency,  and 
sought  other  assistance,  by  aid  of  which  sale 
is  consummated,  fact  that  purchaser  is  one 
whom  broker  introduced,  and  that  sale  was 
in  some  degree  aided  by  his  previous  nnsuc- 
oessful  efforts,  does  not  give  him  right  to 
commissions.  Sibbciid  v.  Bethlehem  Iron  Co., 
38  R.  441. 

8.  rights  of  broker  acting  for 

both  parties.*  —  Broker  employed  to  effect 
purchase  may  act  as  agent  ox  both  parties. 
MerriU  v.  CUuon,  7  D.  286. 

Broker  acting  for  both  parties  in  effecting 
exchange  of  property  can  recover  compensa- 
tion from  neither,  unless  his  double  emplov- 
ment  was  known  and  assented  to  by  both. 
/Jfoe  T.  Wood,  18  R.  459;  Famsworth  v.  Hem^ 
mer,  79  D.  756;  Bell  v.  McConnell,  41  R. 
628. 

Agent  to  sell  lands,  having  found  pur- 
chaser, and  having,  with  vendor's  knowl- 
edge, signed  contract  of  purchase  on  behalf 
of  vendee,  may  still  recover  commissions 
from  vendor.     Barry  v.  Schmidt,  46  R.  36. 

9.  when  may  charge  both  par- 
ties for  services.  —  Middle-man  bringing 
together  buyer  and  seller,  each  of  whom  has 
agreed  without  knowledge  of  other  to  pay  him 
commission  in  case  contract  of  sale  be  made, 
is  entitled  to  collect  such  commission  from 
each,  if  contract  is  made  between  them,  in 
making  of  which  he,  middle- man,  takes  no 
part  as  agent  for  either;  and  his  conduct  in 
concealing  from  each  his  agreement  with  the 
other  is  not  fraudulent,  and  is  no  defense  to 
action  by  him  against  either  to  recover  com- 
mission agreed  upon.  Bupp  v.  Sampson^  77 
D.  416. 

Evidence  to  prove  usa^e  among  brokers, 
as  to  time  when  commission  is  to  be  consid- 
ered as  earned,  is  not  admissible  in  action  on 
agreement  made  by  seller  to  pay  commission 
on  contract  made  by  him  with  buyer,  to  per- 
son who  brought  them  together,  but  took  no 
part  in  actual  transaction  as  agent  of  either. 

10.  when  not  entitled  to  double 

commissions.  —  Real  estate  broker  was 
employed  by  A  to  sell  farm.  He  exchanged 
it  for  lands  of  B,  receiving  commission  from 
A.  Held,  that  he  could  not  recover  con) mis- 
sion from  B  also,  either  on  proof  of  express 
promise  by  B  to  pay,  or  of  usace  among 
brokers  to  charge  commissions  to  both  par- 
ties. Rai$in  v.  Clark,  20  R.  66.  S.  P.,  Lynch 
V.  Falhn,  23  R.  458;  ScrUmer  v.  Collar,  29 
R.  641. 

Such  usage  is  invalid.  Baitin  v.  Clark,  20 
R.  66. 

Broker  acting  at  once  for  both  vendor  and 
purchaser  assumes  double  agency  disapproved 

*  Bee  note  on  rights  of  broker  in  such  cases,  46 


of  bv  law,  and  which,  if  exercised  without 
full  knowledge  and  free  consent  of  both  par^ 
ties,  is  not  to  be  tolerated.  Lynch  v.  FaUomt 
23  R.  458. 

1 1.  when   guUty   of  fraud.  — 

Broker  is  guilty  of  fraud  in  sale  when,  know- 
ing  of  defect  in  hii  principal's  title,  he  directs 
investigation  about  encumbrance  to  place 
where  he  knew  no  satisfactory  information 
could  be  obtained,  when  he  should  have  (ii- 
rected  it  to  another  pointy  where  truth  cnnl  J 
have  been  ascertained.  Chishobn  v.  Qada- 
den,  47  D.  550. 

Broker  is  guilty  of  fraud  and  deceit  in  sale, 
when  he  was  acquainted  with  defects  in  his 
principal's  title,  and  either  directly  affirmed 
what  was  false,  or  threw  plaintiff  off  his 
guard  by  willful  and  artful  suppression  of 
truth.    lb, 

12.  contracts  between  brokers. 

—  Broker  procured  customer  for  another 
broker  with  understanding  that  latter  should 
charge  for  procuring  loan  of  money  at  rate 
prohibited  by  statute,  and  that  sucb  com- 
missions should  be  divided.  Held,  that  suit 
would  not  lie  in  behalf  of  former  broker  for 
hii  share  of  such  commissions  against  latter 
broker,  to  whom  they  had  been  paid  by  cus- 
tomer.    Oregory  v.  WUsxm,  13  R.  448. 

18.  Ship-brokers. — Broker  may  recover 
commissions  under  contract  by  terms  of 
which  he  was  to  receive  ten  per  cent  of  price 
if  he  should  dispose  of  certieun  steamers  at 
prices  and  conditions  to  be  agreed  on,  where 
evidence  shows  that  his  action  in  matter  did 
direct  attention  of  purchasers  to  veesels  he 
had  for  sale,  and  led  to  negotiations  which 
resulted  in  purchase  of  vessel,  although  he 
did  not  actually  make  sale  and  transfer. 
Lyon  V.  Mitchell,  93  D.  502. 

14.  Stock-brokers — Relation  to  cus- 
tomer.* —  Relation  of  broker  and  cus- 
tomer, under  the  ordinary  contract  for 
speculative  purchase  of  stock,  is  that  of 
pledgee  and  pledgor.     Baker  v.  Droke^  23  R. 

Oral  proof  of  usage  of  brokers  in  such 
cases  is  not  admissible  to  add  to  or  make  part 
of  contract.     lb. 

Broker  employed  as  member  of  stock  ex- 
change to  purchase  stocks  is,  in  absence  of 
special  undertaking,  authorized  to  purchase 
according  to  usages  of  board.  His  principal 
cannot  complain  that  he  took  shares  in  his 
own  name  and  mingled  them  with  other 
shares  of  same  kind,  if  such  was  custom  of 
brokers  at  time  and  place.  So  held  where 
there  was  some  evidence  that  principal  knew 
usages  in  question,  and  did  not  disapprove 
them.     Hoi-ton  v.  Morgan,  75  D.  311. 

15.   right    to    sell    customer's 

shares.  —  Express  authority  to  sell  pledfied 
stock  at  board  of  brokers,  in  case  of  for- 
feiture, does  not  authorize  sale  made  othi 

*  See  note  on  ri(bti  and  duties  of 
76  JD.  8iS-«a6w 
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tluui  openly  %%  board,  after  etating 
fMti.     J)yker§  r.  Atten^  42  D.  87. 

Where  broker  purchaMs  atock,  through 
aorrespondent,  in  parsuance  of  orders  from 
enstomer,  and  in  nraal  mode  of  dealing,  bat 
certificates  are  not  called  for  nor  stock  paid 
for,  broker,  after  waitmg  reasonable  time, 
may  sell,  or  eanse  to  be  sold,  stock  so  por- 
efaased,  ma  notioe  to  enstomer,  and  recover 
for  loss,  if  any,  from  enstomer.  Botenttoek 
▼.  rormsv,  8  R.  125. 

Sale  of  stock  by  broker  nnder  ordinary 
contract  for  speonlative  purchase  of  stock, 
without  notioe  to  customer  of  time  and  place 
of  sale,  is  a  conversion,  and  oral  proof  of 
usage  ol  broken  in  such  cases  is  not  admis- 
sible to  add  to  or  make  part  of  oontraot. 
Baker  ▼.  Drake^  23  R.  80. 

Partist  to  oontract,  however,  may  provide 
therein  for  any  manner  of  disposing  of 
pledge  to  satisfy  claim  upcm  it,  which  is  not 
u  contravention  of  statute,  against  public 
policy,  or  fraudulent.    /&. 

Plaintiff  employed  defendants  to  purchase 
stocks  for  him  upon  margin,  he  agreeing  that 
all  transactions  should  m  in  every  way  sub- 
ject to  nsaces  of  defendant's  office.  In 
action  for  siUeged  eonversion  by  sale,  with- 
out notice,  of  stocks  purchased,  defendants 
offered  to  prove  that  it  was  custom  of  their 
office  to  sell  on  acoonnt  of  failure  to  furnish 
■nfficient  margin  at  stock  exchange  without 
givins  notice  to  customer  of  time  and  place 
of  sJc  This  offer  was  rejected.  Htid^ 
mrmr,    lb. 

Upon  question  of  damages  court  chained 
jury,  in  substance,  that  u  right  of  action 
was  established,  plaintiff  was  entitled  to  re- 
coTer  what  it  would  have  cost  him  to  replace 
stocks  on  day  within  reasonable  time  after 
sale,  deducting  sum  due  to  defendants, 
i/e/ef,  no  error.    76. 

Plainti£E^  through  defendant*  a  stock- 
broker, purchased  a  "straddle,"  or  option 
to  demand  of  seller,  or  to  require  him  to 
take,  at  stated  price,  certain  quantity  of 
specified  stock,  within  specified  number  of 
days.  She  was  induced  to  this  by  defend- 
ant's printed  circular,  explaining  the  *'  strad- 
dle," offering  himself  to  purchase  upon  his 
own  sdeotioa,  upon  payment  of  specified 
■om,  and  guaranteeinff  ei^ht  per  cent  fluctu- 
ation in  stock  value  during  time,  or  iu  de- 
fault to  refund  amount  less  commissions. 
Plaintiff  accordingly  authorized  him  to  se- 
lect and  purchase  for  her.  He  did  so,  and 
next  day  sold  the  stock  *' short,*'  to  her 
damage.  Ileid,  that  these  facts  authorized 
▼crdict  for  damases,  in  action  of  negligence, 
in  her  favor.     JUarrii  v.  Tumbridge^  38  K 


Broker,  agreeing  to  buy  and  hold  certain 
stock  for  customer,  who  pays  part  of  pur- 
chase price  down,  and  agrees  to  pay  interest 
CO  broker's  advances,  and  in  case  of  depreci- 
ation, a  certain  margin  in  excess  of  market 


price*  may  sell  same  at  broker's  board  with- 
out  notice  to  customer,  after  hia  failure  to 
make  required  advances  on  demand.  ComU 
V.  L<md,  46  R.  446. 

Defendants,  beiny  brokers,  raceived,  in 
course  of  their  busmess,  oertain  number  of 
shares  of  stock  to  hold  as  collateral  for  pay- 
ment of  note  given  them  bv  plaintiff  with 
agreement  that  they  should  be  at  liberty,  in 
case  note  was  not  paid  when  due,  to  sell 
stock  at  once,  crediting  plaintiff  with  any 
surplus,  and  holding  him  liable  for  any  de- 
ficiency. Shares  of  the  plaintiff  were  not 
marked  or  identified  as  his  special  property, 
but  were  blended  with  other  shares  of  same 
stock  belonging  to  defendants.  HMt  tiiat 
as  defendants  at  all  times  since  securing 
note  were  possessed  of  shares  standing  in 
their  names,  and  under  their  absolute  and 
rightful  control,  and  subject  to  no  contract, 
to  amount  far  exoeeding  number  of  shares 
deposited  by  plaintiff,  and  were  ready  and 
able  at  any  time  to  transfer  shares  of  plain- 
tiff  on  payment  of  note,  they  were  not  bound 
to  account  to  plaintiff  for  his  stock  at  high* 
est  price  at  which  shares  were  sold  by  them 
at  any  time  during  that  period,  but  that 
like  number  of  shiures  held  by  defendants 
when  note  became  due  were  to  be  consid- 
ered shares  of  plaintiij^  which  defendants 
could  selL  Noune  v.  Prime,  8  D.  606.  Com^ 
paie  Djfhar9  v.  Allen,  42  D.  87. 

16.  pledge  of  coUaterahi  by.  — 

Usage  of  brokers,  contrary  to  general  law 
and  terms  of  contract,  toseUand  hypothecate 
pledsed  stock  at  pleasure,  and  to  return 
equal  number  of  shares  upon  payment  of 
amount  secured  by  pledge,  is  inaclmiasible. 
Df^t  V.  Allen,  42  D.  87. 

Where  owner  of  bank  shares  delivers  to 
his  broker,  to  secure  balance  of  account, 
certificate  of  shares  indorsed  with  blank 
assi^ment,  and  irrevocable  power  of  trans- 
fer signed  and  sealed  by  himsuf^  and  brokers, 
without  his  knowledge,  pledge  shares  with 
other  securities  for  advances,  one  who  pays 
advances  at  brokers'  request,  and  in  good 
faith  receives  from  them  certificate  of  shares, 
and  the  other  securities,  is  entitled  to  hold 
shares,  as  against  owner,  for  full  amount  of 
advances  remaining  unpaid  after  other  secn« 
rities  are  exhausted.  McNeil  v.  Tenth  NaL 
Bafik,  7  R.  341. 

17.  dealings  between  brokers. — 

Same  stock-broker  cannot  appear  on  books 
as  buyer  and  seller  in  same  transaction;  so 
when  same  broker  has  order  to  buy  and 
order  to  sell  same  lot  of  stock  from  different 
parties,  it  is  usual,  when  he  wishes  to  buy, 
to  get  another  broker  to  bid  in  stock  for 
him,  in  order  that  sale  may  be  recorded  in 
usual  manner.  Maryland  F,  Ine,  C(^  v.  Dal* 
rymple,  89  D.  779. 

Broker  who  purchases  stock  for  another 
broker,  whom  he  has  reason  to  believe  to  be 
acting  as  agent,  although  for  unnamed  pria> 
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dpal,  cannot  hold  stock  or  its  proceeds  to 
secure  payment  of  baUnce  dae  him  by  such 
other  broker.     Fisher  v.  Brcwn,  6  R.  235. 

18.  accountixiewithcuBtonier — 

OoxnmiMionB,  eta  — Defendants,  brokers, 
received,  in  coarse  of  their  baainess,  certain 
nnmber  of  shares  of  stock  to  hold  as  col- 
lateral seonrity  for  payment  of  note  given 
by  plaintiff  to  them,  which  note  incmded 
charge  of  one  half  j^  cent  as  commission 
fcr  certain  transactions.  It  was  agreed  that 
defendants  should  be  at  liberty  to  sell  stock 
in  case  note  was  not  paid  at  maturity,  cred- 
itinff  plaintiff  for  surplus,  and  holding  him 
liable  fcr  any  deficiency.  Shares  were  not 
marked  or  identified  as  the  plaintiff's  particu- 
lar property,  nor  was  there  any  agreement 
for  that  purpose,  but  they  were  blended 
with  other  shares  of  same  stock  belonging  to 
defendants,  ffeldf  that  charge  of  commis- 
sions  was  fair,  and  not  usurious;  and  as  de- 
fendants at  all  times  since  securing  note 
were  possessed  of  shares  standing  in  their 
names,  vnder  their  absolute  control,  and 
subject  to  no  contract,  to  amount  far  ex- 
ceeoing  number  deposited  by  plaintiff,  and 
were  xiady  and  able  to  retransfer  his  shares 
on  payment  of  note,  that  thev  were  not 
bound  to  account  to  plaintiff  for  stock  at 
higher  price  than  that  for  which  they  sold 
tl»  on  non-payment  of  note  at  maturity. 
Nonne  v.  Ptime^  11  D.  403. 

VUILDINQ  A8800IATI0K8. 

1.  Organization.* —  Indiana  act  of  1857, 
concerning  building,  loan  fund,  and  savings 
associations,  ia  constitutional,  and  so  htr  as 
it  relates  to  such  associations  organized  be- 
fore its  passage^  it  merely  affects  remedies, 
and  does  not  vary  liabilities  or  divest  vested 
rights.  Stem  v.  Indkinapolk  Building  etc, 
A9$'n,  81  D.  358. 

8.  8hares  and  stock.  —  One  subscrib- 
ing for  shares  is  not  liable  on  his  subscrip- 
tion to  corporation  formed  of  part  of  sub- 
scribers for  purpose  of  carrying  out  designs 
of  association,  when  subAcription  paper  con- 
tains no  provision  concerning  incorporation 
of  association.  There  is  no  privity  of  con- 
tract.   MaMu  HoUl  Co,  v.  Coffle,  58  D.  712. 

Installments  paid  on  stock  by  member  are 
not  payments  upon  mortgage  due  from  mem- 
ber to  association,  although  for  some  pur- 
poses they  have  been  treated  as  such  by 
courts.  N.  Amer,  Building  A$^n  ▼.  SuUon, 
78  D.  349. 

Installments  paid  on  stock  by  member 
after  trial  of  action  of  association  against 
such  member,  and  after  judgment  had 
therein,  works  estoppel  against  such  associ- 
ation, and  it  cannot  afterwards  claim  that 
ssid  stock  was  treated  in  said  case  as  so 
much  mooev  paid  on  member's  loan  to  as- 
sociation.   /& 

*  Law  of  building  and  loan  associations,  see 


Measure  of  damages  in  action  agjaiasl 
association  fcr  wrongfully  refusing  to  per- 
mit transfer  en  its  IxMk  of  certun  shares  ef 
its  stock,  ia  sum  paid  on  said  stock  as  dnei^ 
and  intcresft  from  time  of  several  paymenlsL 

8.  Kortgag«a  firom  members.* — Con- 
tract of  loan  association  ia  osurions  when  it 
sells  to  one  of  its  members  its  cash  funds  at 
premium,  giving  thirteen  hundred  dollars, 
and  taking  boiul  secured  by  mortgage  for 
two  thousand  dollars,  bearing  six  per  cent 
interest,  and  payable  in  monthly  payments 
of  twenty  dollars  each.  Building  etc  Aa$*u 
V.  BoUinger^  78  D.  463.  Compare  Delamo  v. 
IflH  83  D.  605. 

Mortgages  to  building  associations  are  not 
within  provisions  of  Maryland  act  of  1828^ 
chapter  50,  requiring  mortgages  to  specify 
on  their  faces  principal  sums  mtended  to  lie 
secured;  or  if  they  are,  that  act  is  repealed 

Ct>  tanio  bv  act  of  1852,  chapter  148,  and 
tter  act,  b^  fair  implication,  brings  such 
mortgages  within  act  of  1833,  chapter  181, 
and  its  supplements.  Bdberimm  t.  aamaiead 
Au\  69  D.  145. 

Rule  for  ascertaining  amount  aasodation 
is  entitied  to  receive  In  frmtemti  on  mort- 
gage given  to  it  to  secure  interest  on  loan, 
dues,  fines,  and  charges  on  property  during 
existence  of  association,  is  to  aacertain 
probable  duration  of  association,  then  to 
estimate  aggregate  amount  of  interest  and 
dues  for  that  time,  rebating  from  that  sum 
a  just  sum  for  interest,  ana  adding  thereto 
arrearages  due,  after  allowing  for  payments 
made  to  association,    lb. 

Mortgages  to  building  assoeiationa  are 
free  from  objection  on  ground  of  usnry,  if 
executed  in  conformity  with  Maryland  ad 
of  1852,  chapter  148.    lb. 

BUHiBING  OONTRACT8. 

Measure  of  damages  in  actions  on,  see  DiL» 
AOia,  25. 

BT7II«DINGhEL 

Fcr  school  purposes,  see  Schools,  IS. 
Power  of  mty  as  to  puUic^  see  Mmfiopaft 

COBPOBATIOHS,  83. 

When  deemed  fixtures,  see  FiXTuan^  S. 

BXTBDESr  OF  P&OOF. 

OeneraUy  considered,  see  EviDKircB,  75-79. 
As  between  bailor  and  bailee,  see  Railmeiii; 

IS. 
As  to  alteration  in  deed  or  note,  see  Altbl^ 

nOM  OF  iNSTRUHBirn,  14,  21. 

As  to  contributory  negligence^  see  KnU' 

OXNGB,  83. 
As  to  defense  of  insanity,  see  Ikbaiib  Pm^ 

80H8,  36. 

As  to  insanity,  see  Ihsaiib  PinaoicB,  9. 
As  to  jurisdiction,  see  JvsiBDicnov,  17. 

*  Contracts  of  when  nsnilous,  see  note»  U  D 

4ia-«i4. 


BURDBN  OF  PROOF— BURGLARY. 


m 

Wmr  ladMS  to  Votes  !■  ABi«rl«Mi  Doolsioaa  and  Ameiioan  Koporta*  m«  p^  ft-S09» 

intent  to  steal  money  from  safe  it  gnilty  of 
burglary,  although  there  is  no  money  in  lafe. 
State  Y.  Beal,  41  R.  490. 

Where  defendant  propoees  to  aerrant  that 
they  rob  office  of  latter  a  employer^  and  aer- 
▼ant  commonicatea  thia  fact  to  employer, 
who  informa  police,  and  where  employer, 
acting  under  advice  of  police,  fomiahea  aer- 
▼ant  with  key  to  hia  office,  by  meana  of 
which,  at  appointed  night,  aenrant  nnlocka 
office  door,  and  together  with  defendant 
entera  room,  where  thev  are  arreatod,  de- 
fendant ia  not  gnilty  of  burglary.  Allen  t. 
suae,  91  D.  447. 

Statute  providing  that  "an  entry  into  a 
houae  for  the  purpose  of  committing  a  theft, 
unleaa  the  aame  ia  effected  by  the  actual 
breaking,  ia  not  burglary  when  the  aame  ia 
done  by  a  domeatic  aervant  or  other  inhabi« 
tant  of  auch  houae," — held,  not  to  oover 
theft  commit  tod  by  boarder  from  fellow- 
boarder  in  aame  boarding-houae,  and  auoh 
theft,  accompanied  by  entoy  of  hia  room,  ia 
burglary.     UUman  ▼.  State,  28  R.  405. 

Defendanta  were  indicted  for  breaking  and 
entering  with  intent  to  commit  larceny. 
Teatimony  showed  that  they  broke  intotool- 
houae  of  railroad  company,  took  from  it 
hand-car,  put  it  on  tnok  and  rode  in  it 
twelve  milea,  and  then  removed  it  to  and 
left  it  at  aide  of  track.  Held,  that  thia  did 
not  eateblish  larcenoua  intent  eaaential  to 
constitote  burglary.  State  t.  Byan,  28  R. 
802. 

2.  Who  is  a  principal  in.  —Person  it 
constructively  present  at  burglary,  and  may 
be  indicted  and  convicted  aa  principal,  where 
he  agreed  with  othera  to  commit  burglary 
upon  atore,  and  in  order  to  facilitete  break- 
ing and  entry,  and  lessen  chances  of  detec- 
tion, agreed  on  night  of  burglary  to  procure 
and  decoy  owner  away  from  atore  in  which  he 
usually  slept,  to  house  about  a  mile  distant^ 
and  detain  him  there  while  other  confeder- 
ates were  breaking  and  entering  atore  and 
removing  gooda,  and  partiea  performed  re- 
spective pute  of  their  agreement  Breeeer. 
Staie^  80  D.  340. 

8.  Wliat  premiaea  are  subjeot  of 
burg^lary.  —  Not  only  dwellinff-houae  prop* 
er,  at  common  law,  but  all  other  buildings 
within  curtilage  or  some  common  fence  were 
deemed  part  thereof.  Ex  parte  Vincent,  62 
D.  714. 

Meaning  of  worda  "dwelling-houae^"  aa 
used  in  Alabama  cods,  section  3908,  ia  aame 
aa  at  common  law,  and  purpoae  of  aection 
3309  waa  toaoften  rigor  by  limiting  meaning 
of  auch  terma.     lb, 

A  two-atory  building,  front  room  of  down- 
steirs  portion  of  which  was  used  as  store, 
and  bausk  room  of  same  story  as  sleeping  ap- 
partment,  and  up-steirs  rooms  of  which  were 
used  aa  sleeping-rooms  for  clerks  in  atore, 
all  of  occupants  of  which  were  single  men, 
who  took  their  meals  out,  and  had  theii 


iks  to  new  promias  by  discharged  indorssr, 

see  Bills  av»  Notsb,  234. 
▲a  to  ratification  of  agent'a  act,  aee  AasNcr, 

101. 
As  to  testotor's  umty,  see  Wills,  98. 
In  actions  against  carriera,  aee  Carrubs,  118. 
In  actiona  on  chedcs,  see  Checks,  21. 
In  actiona  on  insurance  policiea,  aee  Insur- 

ANCl,  192. 
In  eaaea  involving  negligence^  aee  Nsqli- 

QBNOB,  12. 

In  favor  of  bona  fide  holder,  aee  Bilu  amp 

N(yiia»284. 
As  between  original  partiea,  see  Bills  ahd 

NoTi8»  285. 
In  foreclosure,  see  Mobtgages,  86. 
La    suite  against  personal  representetivea, 

aee  Exicuross,  etc.,  174. 
In  auit  by  creditor  to  aet  aside  conveyance, 

aee  FaAUDULEMT  CoMVSTANOsa,  31. 
In  anito  for  wrongful  attachment,  aee  At- 

TAOHMXHT,  143. 

Ia  suite  on  covenants,  see  Covinakts,  62. 

In  will  contests,  see  Wills,  103. 

On  probate  of  will,  see  Wills,  47. 

On  trial  for  adultery,  see  Adultery,  10. 

On  trial  for  oonapiracy,  see  Comspiraot,  18. 

On  trial  for  murder,  see  Homioidb,  37. 

On  trial  of  oreditora'  auit,  aee  Cbeditobs' 

Sun,  17. 
On  trial  of  indictment  for  aeduotion,  aee 

Seductioh,  18. 
On  trial  of  the  right  of  property,  see  Bxeou- 

tior,  192. 
To  show  fraud,  aee  Fraud,  12. 
Under   pleadinga,  in   actiona   at   law,   aee 

Plbadino,  144. 
UBder^ple-ding..  in  ^t,,  ^  Pi^nro. 

Under  pleadinga,  in  actions  under  oodea,  aee 

Pleadino,  156. 
Where  fraud  is  set  np  aa  a  defense^  aee 

Fraih)^  36. 

See  alao  Ejectmbnt,  39;  Malicious  Prosecu- 
tion, 5, 6;  Quo  Warranto,  11;  Replevin, 
27;  Slander,  36;  Spegutig  Performanoe, 
89;  Trespass,  24. 


[Includea  the  ofllenae  of  breaking  Into  bnlld- 
laga  with  intent  to  commit  larceny,  or  with  any 
Intent  made  burglary  by  statue,  when  coupled 
with  breaking  and  entry.] 

1.  What  constitutes  the  offenoe.  — 
Burglary  consists  in  breaking  into  and  en* 
iering  dweUin£|-house,  in  night-time,  with 
intent  to  commit  a  felony.  StaU  ▼•  MdCaVL 
39  D.  314. 

Party  who  by  artifice  and  frand  procures 
door  of  dwelling-house  to  be  opened  in 
night-time,  and  immediatelv  thereafter  en- 
ters house  and  commits  robbery  therein,  ia 
guilty  of  burglary.  StaU  v.  Johneon,  93  D. 
687. 

One  who  breaka  and  entera  building  with 
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open  ohMt  or  cupboard,  it  is  not  sach  Ureak- 
ing  as  amounts  to  burglary.  State  t.  WUtoa^ 
1  D.  210. 

Any  entry,  by  moans  of  hand  or  iooit^  of 
OTon  by  aa  instrument*  with  which  it  is  in* 
tended  to  commit  felony,  is  sufficient  to  oon- 
stitute  burglary;  but  simply  breakiDg  blinds^ 
and  making  no  entry  beyond  sash-window^ 
is  not.    Staie  r.  JiicCall,  39  D.  314. 

Where  only  covering  to  opening  for  win- 
dow is  cloth  hung  over  two  nails  at  top,  and 
loose  at  bottom,  whether  removal  of  cloth 
from  one  of  naiU  is  sufficient  breaking  to 
constitoto  burglary,  qiuart.  Hunter  ▼.  cSm., 
56  D.  121. 

In  burglary,  there  must  be  breaking,  re- 
moving, or  putting  aside  of  something  mate- 
rial which  constitutes  part  of  dwelling-house, 
iand  is  relied  on  as  security  against  intrusion. 
Stale  V.  J?ooii,  57  D.  555. 

It  is  burglary  to  enter  house  by  means  of 
raising  window,  though  it  was  not  then 
fastened.     /& 

Where  window  was  left  open  from  quar- 
ter of  inch  to  an  inch,  and  person,  with  in- 
tent to  steal,  effected  entrance  to  house  by 
raising  sash  higher,  this  is  not  such  break- 
ing or  entering  as  constitutes  Imrglary. 
Com,  T.  Strwpney^  7  R.  556. 

Prisoner,  pretending  to  have  business  with 
occupant  oi  dwelling-house,  gained  admit- 
tence  thereto  at  nisht*  with  intent  to  oom- 
mit  robbery.  HtUtt  constructive  breaking 
sufficient  to  support  indictment  for  burglary 
by  breaking  and  entering.  Johnaiom  v.  Com., 
27  R.  622. 

Opening  inner  door  of  dwellmg-honse,  at 
night,  with  felonious  intent,  oonstitntes 
burglary,  whether  felony  is  to  be  committed 
in  particular  room  or  m  another.  RoUomd 
T.  Com,^  27  R.  626. 

Pushing  open  closed  but  unfastened  tran- 
som, that  swings  horizontally  on  hinges 
over  outer  door  of  dwelling-house,  and  en- 
tering thereat*  constitutes  burglary.  Tim^ 
numa  v.  State^  32  R.  376. 

One  who,  intendinff  to  steal  shelled  com, 
bores  hole  through  floor  of  corn-crib  from 
outoide,  and  thus  draws  com  into  sack 
below,  is  guilty  of  burglary.  Walker  t. 
State,  35  R.  1. 

Servant  and  office  boy  of  attorney,  in- 
trusted with  key  of  front  door  of  office,  and 
entering  at  night  by  using  key,  with  intent 
to  steu,  attorney  sleeping,  according  to 
custom,  in  inner  room,  is  guilty  of  burgTary, 
but  not  so  if  boy  is  in  habit  of  sleeping  in 
office,  to  knowled/ice  of  his  employer,  and 
enters  to  go  to  bed,  and,  after  entering 
forms  design  to  stesL  Lewder  t.  Staie^  35 
R.9. 

Pushing  up  trap-door  in  floor  a  foot  im 
sufficient  to  constitoto  burglariooa  entry. 
Harriatm  t.  Stale,  54  R.  529. 

Defendant,  with  intent  to  rob  express-car, 
secreted  himself  in  bai^  whioh  he  pvoonied 


inff  done  away  from  home^  is  dwelling- 
house,  both  within  meaning  of  section  3308 
ol  oode  and  of  common  law.    76. 

Any  house  was  dwelling  or  mansion,  at 
eommoa  law,  within  meaning  of  definition 
of  burglary,  in  whioh  any  person  resided  or 
dwelt;  and  with  reference  to  offense,  which 
could  only  be  committed  in  night-time,  it 
seems  true  test  is,  whether  it  was  perma- 
nently  used  by  occupier  or  any  member  of  his 
ftonily  as  a  place  to  sleep  in.    lb. 

To  oonstitate  dwellme-house  in  sense 
necessary  to  make  unlawful  breaking  bur- 
glary, no  one  need  be  in  house  at  time,  pro- 
yided  owner  had  intention  of  returnmg. 
Stale  y.  Meerehouae,  86  D.  109. 

House  ceases  to  be  dwelliuff-houso  in  sense 
necessary  to  make  unlawful  breaking  hur- 
glary,  if  owner  locks  it  up  and  leaves  it  with 
settled  purpose  not  to  return.    lb. 

Railroad  depot  is  "  a  warehouse  "  within 
meaninff  of  Vermont  statoto  of  burglary, 
although  sneh  buildings  were  unknown  when 
that  statute  was  enacted.  State  v.  Bishop, 
SI  K  690. 

At  oommon  law,  miU,  in  which  no  one 
sleeps  seventy-fiye  jrards  from  owner's 
dwetling-hottsej  separated  therefrom  by  pub- 
lic road,  and  not  proved  to  be  appurtenant 
to  dwelling-house,  was  not  subject  to  bur- 

glary,  and  is  not  under  stetute  coverins 
onses^  cut-houses,  buildings,  sheds,  and 
erections,  within  two  hundred  yards  of  and 
appurtenant  to  such  dwelling-house.  State 
▼.  SampeoH,  32  R.  513. 

Stable  is  a  ''buUding"  within  Illinois 
stetnto  of  burglary.  OrreU  y.  People,  34  R. 
S41. 

Store*house  in  which  derk  or  servant  of 
owner  habitually  sleeps,  although  to  protect 
property,  is  dwelUng-house  as  to  burglary. 
Slate  y.  VTtffianM,  47  R.  541. 

A  and  B  were  partoers,  and  used  and 
occupied  as  stores  lower  stories  of  two  ad- 
jacent buildings,  opening  into  each  other. 
A,  with  other  persons,  lived  in  upper  rooms, 
and  was  there  at  time  of  burglary,  but  there 
was  no  internal  eommunication  between 
stores  and  upper  rooms,  latter  being  acces- 
sible only  through  fenced  yard  ana  stair* 
case  leading  thence.  Breaking  was  into  one 
of  stores.  BeltL  that  entry  was  into  a 
"dwelling-house  within  stetute  of  bur- 
clary,  which  enacto  that  no  building  shall  be 
deemed  dwelling-house,  unless  joined  to, 
immediately  connected  with,  and  part  of 
dwelling-house;  that  phraseology  being  in- 
tended only  to  exclude  isolated,  uninhabited 
ent-honses.    Quhm  v.  People,  27  R.  87. 


4.  What  is  a 


and  entry. 


-—If  man  lifto  up  latch  of  outward  door,  or 
i^  outward  door  being  open,  he  enters  and 
nnlatehee  or  nnlocks  a  chamber,  it  is  such 
hreaking  as  is  necessary  to  constitute  bur- 
sary; but  if  all  doors  are  open  and  thief 
viten^  though  ho  should  afterward  break 
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to  be  placed  in  ear  by  agents  of  express  com- 
pany. Held,  constructive  breaking.  Ifkh- 
oUm  v.  StaU,  60  R.  870. 

5.  Breaking  out,  after  entry  with- 
out breaking.  —  One  who  secretes  himself 
in  dwelling-honse  or  store  at  night,  with  in- 
tent to  oommit  felony  therein,  and,  being 
discoTcred,  escapes  by  unlocking  or  opening 
door,  or  breaking  window,  is  not  guilty  of 
burglary.  Adkinton  v.  Slate,  30  R.  69;  Utate 
▼.  McPkerwn,  16  R.  769;  Holland  r.  Com., 
22  R.  758;  Brwm  r.  State,  28  R.  693.  Con- 
tra, see  StaU  ▼.  Ward,  21  R.  665. 

6.  Sufficiency  of  the  indictment, 
generally.  —  It  is  essential  that  indict- 
ment charging  burglary,  under  Texas  stat- 
ute, should  state  that  house  was  entered  for 
purpose  c^  committing  felony,  and  also  that 
accused  intended  to  commit  burglary  and 
particular  felony.  Poriwood  t.  State,  94  D. 
258. 

Indictment  for  burglary  of  premises  "in 
which  goods,  merchandise,  or  other  valuable 
thing,  was  kept  for  use,  sale,  or  deposit,'* 
eta  (following  phraseology  of  statute),  u  bad. 
Danner  y.  State,  25  R.  662. 

7.  describing  the  locus  In  quo. 

—  In  indictment,  building  entered  was  de- 
scribed as  **the  property  of  the  estate  of 
L.,**  who  was  a  person  deceased  before  of- 
fense was  committed,  held,  sufficient. 
Andermm  \r.  Staie,  17  R.  36. 

8.  averment  of  ownership.  — 

In  indictment  for  attempt  to  commit  bur- 
glary, chamber  of  guest  at  inn  must  be  laid 
as  dwelling-house  of  innkeeper,  and  not  of 
guest.  Rodgere  v.  People,  40  R.  548.  Sea 
alK>  Qtitrni  T.  People,  27  R.  87. 

Husband  and  wife  occupied  dwelling-house 
leased  by  wife,  who  had  seoarate  estate  and 
owned  goods  in  house,  titld,  that  indict- 
ment for  burglary  properly  laid  ownership 
of  house  in  wife.     State  y.  Trapp^  4.3  R.  614. 

9.  charging  both  burglary  and 

larceny.  —  Indictment  charging  both  bur- 
glary and  larceny  is  not  denmrrable  for  du- 
plicity.    Breeee  ▼.  State,  80  D.  340. 

Upon  Terdict  of  guilty  of  burglary  as 
charged,  returned  on  such  indictment,  court 
may  sentence  for  burglary,  without  awaiting 
response  to  charge  of  larceny.     lb, 

10.  Evidence  to  convict.  —  Before  any 
one  can  be  convicted  of  burglary,  there  ought 
to  be  evidence  to  prove  that  doors  were  shut. 
StaU  V.  IVileon,  1  D.  216. 

On  indictment  for  burglary  of  bank,  after 
proof  of  conspiracy  between  defendant  and 
others,  in  pursuance  of  which  crime  was 
committed,  evidence  that  director  of  bank 
was  taken  by  one  of  conspirators,  not  de- 
fendant, to  see  third  conspirator,  with  whom 
he  had  negotiations  relative  to  return  of 
stolen  property,  is  admissible.  Com,  v.  Scott, 
25  R.  81. 

After  proof  of  conspiracy  between  defend- 
ant and  others  to  rob  banks,  and  of  meeting 
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of  such  conspirators  after  robbery,  evi- 
dence that  conspirators  had  previously  ar* 
ranged  for  calling  such  meetings  and  for 
warning  each  other  of  danger  by  "person* 
als"  in  newspaper,  advertisements  them- 
selves so  inserted,  and  newspaper  containing 
them,  are  admissible,  whether  defendant  saw 
one  of  "  personals  "  or  not.     lb, 

11.  Evidence  in  defense,  generally. 
—  Evidence  on. part  of  prisoner  that  owner 
of  house  was  lewd  woman,  and  that  he  had 
had  improper  intimacy  with  her,  is  compe- 
tent to  characterize  breaking.  Robinson  v. 
SttUe,  36  R.  399. 

It  was  shown  that  valise,  part  of  stolen 
property,  was  found  in  defendant's  house 
shortly  after  burglary.  There  was  evidence 
tending  to  show  that  he  was  in  Georgia  at 
time  oi  burglarv.  Held,  that  evidence  was 
competent  to  show  that  on  his  return,  and 
as  soon  as  he  discovered  valise,  be  askeid  bis 
wife,  *'  Whose  valise  is  that,  and  how  ckme 
it  there  ?  "    Hendenon  v.  State,  45  R.  72. 

12.  Consent  when  a  defense.  —  Where 
owner  of  building  burglarised  has  previous 
notice  that  crime  is  to  be  committed,  and 
makes  no  efforts  to  prevent  commission,  bat 
adopts  means  to  secure  arrest  of  burglar,  1st- 
ter*s  liability  to  punishment  is  not  thereby 
changed.     Thompeon  v.  State,  81  D.  364. 

Banker,  suspecting  defendant  of  intention 
of  robbing  bank,  employed  detectives  to  act 
as  decoys,  and  induce  him  to  enter  bank, 
with  intent  to  rob  it*  Held,  that  defendant 
could  not  be  convicted  of  burglary  therefor, . 
consent  of  detectives  being  consent  of  their 
employer.    Speiden  v.  StaU,  80  R.  126.* 

18.  Possession  of  burglarious  tools. — 
Indictment  charging  possession  of  burglar's 
implements  with  intent  to  use  them  for  pur- 
pose of  breaking  and  entering  building,  or 
other  depository  of  money  or  goods,  in  order 
to  steal  therefrom,  need  not  lulege  intent  to 
use  them  in  particular  place,  or  for  special 
purpose,  or  in  any  definite  manner;  it  is  suf- 
ficient to  allege  general  intent.  Com,  v.  2Vv- 
rwn,  69  D.  248. 

Proof  that  some  of  implements  described 
in  indictment,  under  Massachusetts  statute 
of  1853,  chapter  191,  were  in  possession  of 
'defendant^  and  designed  and  adapted  to 
effect  objects  charged  in  indictment*  is  suffi- 
cient,    ib. 

It  is  not  necessary  to  prove  that  imple- 
ments were  originally  intended  for  unlawful 
use  in  order  to  sustain  indictment  under  that 
statute.  It  is  sufficient  if  they  are  snitable 
for  purpose  charged.    Ib, 

Proof  of  mere  possession  of  burglarious 
implements  by  one  defendant^  where  two  de- 
fendants intend  to  use  them  in  joint  under- 
taking, is  not  sufficient  to  sustain  indictment, 
as  against  defendant  whose  possession  of  im- 
plements is  not  proved.     Ib, 

*  Entry  by  consent  of  owner  is  not  burglary, 
seenots,91D.4Btf,48i. 
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Possession  of  bnrglarions  implements  with 
guilty  intent  may  l^  joint  as  well  as  several; 
and  where  gnilty  intent  of  several  is  mani- 
fested by  their  joint  act,  it  becomes  joint 
<^enso.  In  such  oases,  all  who  join  in  com- 
mission of  act  may  be  indicted  either  jointly 
or  semirately.    lb. 

Indictment  against  two^  alleging  that  they 
had  in  their  possession,  on  certain  day,  cer- 
tain implements  designed  and  adapted  for 
forcing  and  breaking  open  buildings,  safes, 
trunks,  and  raults,  sufficiently  sets  forth 
joint  possession,  and  charges  joint  offense  in 
apt  words,  under  Massachusetts  statute  of 
1853,  chapter  194.  Under  this  allegation,  it 
is  competent  to  prove  oommission  of  one  of- 
fense by  both  defendants  on  any  day  after 
statute  took  effect^  and  before  indictment 
was  found.    Hk 
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Right  of,  see  Ckmxteribs,  5. 

Onense  of  violating  sepulture,  see  CRnavAL 

Law,  17. 
Allowance  for  expenses  o^  see  Xxicotobb 

AND  ADHINIBTRATOBa^  82. 

BUBNnra. 

Revocation  of  will  by,  see  Wnu^  88. 
When  arsoiiy  see  Aiuoir,  L 

BT-BIBDINa. 

Unlawfulness  oi^  at  public  salei^  see  Auc- 
tion, 9l 

BT-ULWS. 

Of  eities,  see  MumairAii  Corporations, 

18-38. 
Of  savings  bank%  see  Banks  and  Bankino, 

81. 
Of  towns,  see  Towns,  8. 
Of    voluntary    associations,    see    AssooiA- 

TI0N8,  2. 

Power  to  pass,  and  their  effect^  see  Gospo- 

BATIONSk  92. 

OAIiBNDABi. 

Docket  of  Justioe,  see  JumoN  ov  thb  Pkagi; 

21. 
**  Month,"  when   deemed   to  be   oalendar 

month,  see  Tims,  4. 

OAIiIiS. 
Duty  to  make,  and  when  oompelled,  tee  Cor* 

rORATlONB,  70. 

In  patent  for  lands,  see  Pusuo  Lands^  32. 
See  also  Asssssmsnts. 

OANALS. 

1.  Biprlits  and  liabilities  of  canal 
companies.  —  Land  which  canal  company 
may  buy  is  not  limited  to  mere  passage  for 
canal;  reasonable  discretion  is  vested  in 
company  in  respect  to  purchase.  Spear  v. 
Orauifijrd,  28  D.  613. 

Canal  company  is  net  a  pnblio  eofpora- 


tion,  such  being  only  political  oorpomtloo^ 
or  those  founded  solely  for  pnblio  purposes, 
whole  interest  therein  being  in  pnbUa  2Vs 
^ck  V.  Del  df  K.  Canal  Co.,  37  D.  233. 

Canal  company  is  liable  in  damages  for 
overflowing  lands  near  to  but  not  adjoin- 
ing canal  oy  obstructing  natural  flow  ef 
streams  through  such  lands,  and  its  charter 
authorizing  construction  of  oanal  is  no  justi- 
fication.   Ih, 

Company  owning  and  operating  oanal  is 
not  bound  as  common  carrier  or  insurer  far 
safely^  navigable  state  of  canal,  but  only  for 
exercise  of  reasonable  care.  PsanjyfaoiiB 
Canai  Co.  t.  Bui-d,  35  R.  659. 

Canal  company  is  not  liable  as  eonunoa 
carrier  for  timber  lost  from  rafts  transported 
by  it,  by  tbeft^  sinking,  or  otherwise.  WaU$ 
▼.  Savannah  tie.  Canal  O9.,  87  R.  53. 

2.  Oonstructioa  and  repairs — Zda- 
bility  for  defects.  —  In  action  against  pro- 
prietors of  oanal,  who  were  bound  by  taeir 
charter  to  construct  canal  so  deep  and  wide 
that  rafts  of  certain  description  could  pass 
through,  when  these  could  pass  river  with 
which  it  was  connected,  — kek^  that  they 
were  liable  to  owner  of  raft  with  sndi  de- 
scription, for  which  the^  had  received  toll, 
for  all  damages  be  sustained  in  consequence 
of  canal  not  oeing  sufficient  tosllow  passage 
of  raft  without  evidence  that  it  could  have 
passed  river.  Riddle  v.  Proprietore^  5  D.  35. 
Canal  company  was  required  by  its  char- 
ter to  keep  in  repair  bridges  over  canaL 
Plaintiff  was  injured  by  reason  of  defect  in 
one  of  such  bridges.  Held^  that  company 
was  liable  without  evidence  of  actnu  or 
willful  negligence  on  its  part  Penn^lvamia 
etc.  Canal  Co,  v.  Oi'oham^  3  R.  549. 

8.  Tolls.  —  Party  using  canal  of  corpora- 
tion Is  estopped  to  deny  its  right  to  toU,  and 
cannot,  in  action  for  toll,  set  up  defense  that 
corporation  has  not  complied  with  its  char- 
ter in  construction  of  canal,  though  met  de- 
clares that  such  failure  shall  render  it  void. 
Prowieton  v.  Newcomb,  39  D.  778. 

Want  of  notice  of  increase  of  toll  by 
canal  corporation  is  no  defense  to  action  for 
increased  toll,  where  defendant  has  contin- 
ued to  use  osnal  without  inquiry  as  to  rate 
of  toll.     /&. 

Evidence,  in  action  for  toU,  of  damage  to 
defendant  hy  reason  of  failure  of  corpora- 
tion plaintiff  to  construct  its  canal  accord- 
ing to  law,  is  inadminible  in  mitigation  of 
recovery  or  by  way  of  set-off^  sncn  injury 
being  one  which  defendant  suffers  in  com- 
mon with  public,  and  for  which  no  aetioa 
lies.  Jb. 
IndebUatua  astmnpsii  lies  for  toIL  /&. 
Proprietor  has  right  to  excavate  canal  for 
purposes  of  navigation  entirely  within  his 
own  boundaries,,  and  to  require  payment  Cor 
its  use  by  all  who  choose  to  arau  Uiemselvee 
of  its  faoilitieSi  Harvqt  ▼•  Potter.  92  D. 
632. 
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4.  State  canalB.  —  Canal  commlMionen 
CMUiot  delegate  to  engineer  or  other  snbor- 
dinate  authority  eont'erred  upon  them  by 
■tatate  to  enter  upon  lands  of  oitizent,  and 
take  and  use  their  property  '*as  they  may 
think  proper'*  in  constructing  canal,  that 
authority  being  discretionary  in  its  nature; 
and  engineer  entering  upon  land  and  taking 
materials  for  construction  of  canal  without 
axpress  direction  of  commissioners  is  liable 
in  trespass.     Lyonv.  Jerome,  37  D.  271. 

Superintendent  of  repairs  on  canals  is 
bound  to  make  repairs,  and  remove  obstruc- 
tions to  navigation,  without  waiting  for  or- 
ders from  commissioners,  and  if  he  fails  to 
do  so  he  is  liable  to  persons  who  sustain  in- 
iiiry  by  reason  of  hu  neglect  To  justify 
his  omission  he  must  prove  affirmatively  that 
it  resulted  from  obedience  to  orders,  and  it 
will  not  be  presumed  that  commissioners 
gave  illegal  or  unjustifiable  command.  AcUii 
▼.  Brady,  40  D.  305. 

Daclaration  need  not  aver  that  superin- 
tendent had  public  money  in  his  hands  for 
making  repairs  on  canals,  in  action  against 
him  for  neglecting  to  make  such  repairs,  by 
reason  of  which  neglect  plaintiff  sustained 
damage;  nor  is  it  necessary  that  such  decla- 
ration should  aver  that  defendant's  neglect 
was  willful  and  malicioua     lb. 

Canal  is  public  highway,  and  if  contractor 
employed  by  state  to  keep  it  in  proper  con- 
dition and  repair  neglects  his  duty,  whereby 
individual  sustains  special  damage,  he  u 
liable  to  action  at  suit  of  party  injured. 
BobiMon  ▼.  ChambeHain,  90  D.  713. 

City  is  not  bound  to  prevent  access  or 
gnard  approaches  to  bridge  owned  by  state, 
on  lands  of  sUite,  crossing  state  canal  within 
eity  boundaries,  and  constructed  for  canal 
purposes,  but  commonly  used  by  public  as 
part  of  public  highway.     CarpenUr  v.  CUy 

Of  deeds,  see  Duna,  41. 
Of  instruments,  in  equity,  see  Equitt,  29. 
Of  record  of  mortgage,  see  Mortoaqbs,  55. 
Of  satisfactioii  of  mdbment,  see  Judomcmt, 
llSb 

OAPAOmr. 

Of  iafantB  to  contract,  see  iNVAmn^  16-34. 
Testamentary,  see  Wilu,  1. 
To  commit  rape,  see  IUpi,  & 

OAFIAa 
See  Asmm;  I;  EzioiniON,  11;  Psooifli^  L 

OAFITAIi. 

GiMnpensation  of   partner   for  speelaly  see 
Fabtnibship,  68. 

OAFITAIi  PUmSHKEirT. 
•emplss  ol  juror  sgainst»  see  Tual.  144 
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Denlsloas  and  Amerleaa  Reports,  see  pp.  5-tft^ 

OAPTIOSr. 

Of  deDosition,  see  Dsfobitioh,  7. 
Of  inoictmenty  see  IxDioncxitT,  11. 

OAPTUBB. 

Abandonment  in  oases  of,  see  iMSuaAKcn, 

150. 
Validity  of,  see  Wab,  4,  22. 
Warranty  against,  in  marine  policy,  see  !>• 

8URANCB,  114. 

When  within  risk  in  marihe  policy,  see  In- 

SUBAHOS,  126. 

OABOO. 

Extent  of  insurer's  liability  for  looses  of,  see 

Insuranob,  178. 
Power  of  master  to  sell,  see  Shiffino,  33. 
Transportation  of,  see  Cabbibbs;  Shifpimo. 


rinclades  the  law  of  earrierSf  In  ireneral, 
whether  of  persons  or  property;  their  power  to 
limit  the  common-laMr  liability;  and  procedare 
in  actions  by  and  a;;ain8t  them.  Decisions  rela- 
tive to  particular  kinds  of  carriers,  such  as  ex- 
press companies,  railway  companies,  etd  are 
under  their  specific  titles;  and  what  amounts  to 
negligence,  as  applicable  to  carriers  in  common 
with  other  persons,  is  under  Nkouokiick.J 

Delivery  of  goods  sold  to,  see  Salbs,  41. 

Express  companies  as^  see  EzFBBsa  Com- 
panies. 

Liability  of,  compared  witii  that  of  telegraph 
companies,  see  Tblborafh  Comfakies,  1 . 

Liability  of  ferry-men  as,  see  Ferriss,  8. 

Liability  of  ship-owners  as,  see  Shippino,  U. 

Liability  of  street-railroads  as,  see  Railroad 
Companies,  117. 

Liability  of  tow-boats  as,  see  Shipping,  24. 

Measure  of  damages  in  actions  against,  see 
Damages,  18. 

Measure  of  damages  for  n^ligence  o^  see 
Damages,  37. 

Of  goods,  connecting  lines  as,  see  Railroad 
Companies,  111. 

Of  passengers  by  vessel,  see  Shippihg,  21, 
22. 

Of  passengers,  liabilities  of  oonnecting  lines, 
see  Railroad  Companies,  112. 

Of  the  mail,  see  Post-oypicb,  1. 

Offsets  in  suits  by  or  against,  see  Set-opi,  15. 

Privilege  of  reshipment^  see  Bills  or  Lad- 
ing, 10. 

Railroad  companies  as^  see  Railboad  Com- 

FAHIBS,  I V. 

L  Who  ase  Commoh  Cabbier& 

II.  Cabbiers  op  Mebchandisb. 

IIL  Carriers  op  Passknqbbs. 

IV.  BppEcr  OP  NonoEs  and  Special  Cob* 

TRACTS. 

y.  Actions  bt  and  aoainst  Cabbibbs. 

I.  Who  ABE  Common  Carriers. 

1.    Who  are   deemed  common  ear« 
riers.*  —  Common  carriers  tire  persons  who 

*  Who  liable  as  carriers,  see  note,  47D.  64MM 
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nndertake  for  hire  or  reward  to  transport 
goods  of  Bnch  as  choose  to  employ  them  from 
place  to  place.  Doiy  t.  Slr^g,  40  D.  773; 
MeCiurtM  y.  Hammond,  1  D.  698;  Craig  ▼. 
ChUdre$8,  14  D.  751;  Jiobertson  t.  Kennedy, 
26  D.  466;  Fiah  t.  Chapman,  46  D.  383. 

Distinctive  characteristic  of  common  car- 
rier is,  that  he  transports  goods  for  hire  for 
public  generally,  and  it  is  immaterial  whether 
this  is  hiB  usual  or  occasional  occupation,  his 
principal  or  subordinate  porsnit.  ChetaUkr 
T.  Straham,  47  D.  639. 

Wagoner  carrying  goods  for  hire  is  com- 
mon carrier,  though  that  is  not  his  principal 
business,  but  only  an  occasional  and  inci- 
dental employment.  Oordon  v.  Uutchinwn, 
Zl  D.  464;  ChevalUer  ▼.  Straftain,  47  D.  639; 
FhUleo  T.  Sa^fwd,  67  D.  654. 

Proprietors  of  hacks  are  common  carriers, 
bound  to  utmost  oare  and  skill.  Notice  v. 
Dubuque  Street  R*y  Co,,  36  R.  221. 

Parties  may  bind  themselves  to  liabilities 
of  common  carriers  upon  cue  occasion  only, 
and  it  is  no  defense  to  say  that  they  have 
never  done  so  before.  Chouteaux  v.  Leech, 
67  D.  602;  Mou  v.  BeUie,  13  R.  1. 

Private  person  who  undertakes,  for  hire, 
to  carry  and  deliver  goods  safely  subjects 
himself  to  liability  of  common  carrier. 
Powere  ▼.  Davenport,  43  D.  100. 

Where  it  is  one's  business,  for  hire,  to  take 
goods  from  custody  of  owner,  to  assume  en- 
tire possession  and  control  of  them,  to 
transport  them  from  place  to  place,  and  to 
deliver  them  at  point  of  destination  to  con- 
signees or  agents  there  authorized  to  receive 
them,  he  is  a  common  carrier,  although  he 
styles  himself  "express-forwarder,"  and  al- 
though he  contracts  with  others  to  transport 
goods  in  vehicles  of  which  they  are  owners, 
and  movements  of  which  he  himself  does 
not  manage  or  control  Buckland  t.  Adams 
Exp.  Co.,  93  D.  68. 

2.  Who  are  not  common  carriers.  — 
To  bring  person  within  description  of  com- 
mon carrier,  he  must  exercise  it  as  a  public 
employment;  he  must  undertake  to  carry 
goods  for  persons  generally;  and  he  mujit 
hold  himself  out  as  ready  to  engage  in  trans- 
portation of  goods  for  hire  as  a  business,  not 
as  casual  occupation.  8amm»  ▼.  Steuxuri,  55 
D.  445. 

Person  who  receives  and  forwards  goods, 
taking  upon  himself  for  compensation  all 
expenses  of  transportation,  but  who  has  no 
interest  or  control  in  vessel  by  which  they 
are  forwarded,  cannot  be  held  liable  as  com- 
mon carrier.     Roberts  v.  Turner,  7  D.  311. 

Common  carriers  of  goods  are  not  liable  as 
common  carriers  of  money,  without  proof 
that  they  have  held  themselves  out  as  such. 
F,  S  M.  Bank  t.  Champkun  T.  Co.,  42  D. 
491. 

Carrier  for  hire  in  particular  case  is  only 
liable  for  ordinary  negligence,  unless  he  by 
express  contract  assumes  risk  of  common 


Boports,  soo  pp.  B-tSt. 

carrier;  his  liability  may  be  regnUiad  hj  Ui 
contract     Fish  t.  Chapman,  46  D.  393. 

Special  agreement  by  party  to  haul  goods 
to  certain  place  and  deliver  them  "  in  good 
order  and  condition,  unavoidable  accident 
only  excepted,"  does  not  ooDstitate  him 
common  carrier,  bnt  he  is  vesponaiUe  as  ono 
on  hii  contract.    /6. 

Farmer  who  hauls  produce  from  K.  to  C, 
and  occasionally  hauls  return  loads  of  freight 
to  merchants  at  N.,  and  often  asks  mer- 
chanta  at  N.  for  retom  loads,  is  not  liable  as 
common  carrier  for  loss  of  a  box  of  goods 
stolen  from  him  on  road.  Samnu  v.  iSins- 
art,  55  D.  445. 

Log-driving  and  booming  company  ia  not 
common  earner.  Masm  v.  WhUe  River  Log 
etc  Co.,  41  R.  141. 

8.  Carrying  gratis. —  One  whose  under- 
taking is  gratuitous  is  not  answerable  as 
common  carrier.  Littlefohn  t.  Jones,  39  D. 
132. 

And  it  is  proper  to  leave  to  jury  qnestion 
whether  cash  letters  belong  to  that  dass  of 
goods  which  he  undertakes  to  carry  for  hireu 
Knox  SL  Rives,  48  D.  97. 

To  m^e  one  common  ssrrier  it  is  aat 
necessary  that  rate  of  compensation  to  bo 
paid  riionld  be  fixed,  but  right  to  compensa- 
tion must  exist    lb. 

Common  carrier  is  answerable  as  sach  al- 
though no  express  promise  to  pay  him  for 
his  services  is  shown.  Rnle  is  otherwise 
when  his  services  are  understood  to  bo  gra- 
tuitous.    Littlejohn  v.  Jones,  39  D.  132. 

4.  Stage  proprietors.  —  Stago-coaob 
proprietors  are  common  carriers,  and  liable 
as  such  for  loss  of  baggage.  Pt'aotti  ▼.  M^ 
Lawjhlin,  47  D.  563. 

Proprietors  of  stage-coach,  who  carry  par- 
cels for  hire,  which  do  not  belong  to  pa^ 
sengers,  are  common  carriers,  and  liable  as 
such  for  loss  of  such  parcels  when  not  oo- 
casioned  by  act  of  God  or  public  enemy, 
Beckman  v.  Shouse,  28  D.  653;  Dwiijht  ▼• 
Brewster,  11  D.  133.  Contra,  see  Shclden  ▼. 
Robinson,  26  1).  726. 

Proprietors  of  stage-coach  used  for  carry- 
ing United  States  mail,  passengers,  and  their 
baggage  are  not  prima  jitcie  common  crrriers 
as  to  goods  outside  of  that  line,  uuleas  they 
make  themselves  such  by  special  contract^ 
or  by  their  general  course  of  business.  PowHt 
V.  MiUs,  64  D.  158. 

Provision  of  United  States  statutes  prohib- 
iting mail  carriers  from  carrying  lettera  or 
packets  outside  mail  does  not  apply  to 
scaled  envelopes  containing  money  or  bank 
notes,  even  though  letter  acoomuanying 
parcel,  unless  such  letter  is  proved  not  to 
relate  to  parceL  Dwigki  t,  Brty/stert  U  D. 
133. 

5.  Vessels  and  steamboats.  ~  Owner 
of  vessel  transporting  goods  for  hire  is  ooai> 
mon  carrier,  and  liable  as  such.  CVosfty  ▼• 
Fiteh,  31  D.  745s  2Wsfy  t.  WUmm,  27  D.  61& 
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Owners  of  steamboat  carrying  freight  for 
hire  are  common  carriers.  Swindler  ▼. 
HiOiard,  46  D.  732;  Harrington  v.  McShane, 
87  D.  321;  Gibnart  t.  Carman,  40  D.  96. 

VHiere,  by  usage  of  place,  goods  shipped 
on  freight  are  consign  ed  to  master  of  steam- 
boat, who  is  also  part  owner,  for  sales  and 
returns,  owners  are  liable,  as  common  car.- 
riers,  for  payment  of  proceeds  to  shippers. 
HarrmgUm  v.  McShane,  27  D.  321. 

Steamboat  captain  gitituitousl;^  carrying 
money  for  passenger  is  liable  for  its  lost  by 
theft  if  he  has  been  wanting  in  diligence  and 
nttention  ordinarily  required  in  his  situation 
and  circumstances  for  faithful  performance 
of  trust.     Jenhhu  ▼.  Motlow,  601).  164. 

Owners  of  flat-boat  holding  themselves  out 
ne  ready  and  willing  to  receive  freight  from 
public  generallv  are  common  carriers,  al- 
thon^^  only  makins  single  trip,  and  receiv- 
ing j^irt  of  oanjo  only;  and  receipt  of  freight 
hj  master  of  boat»  m  violation  of  instruc- 
tunia  of  owners,  does  not  affect  their  liability 
as  common  carriers.  But  if  they  did  not 
hold  themselves  out  as  ready  and  willing  to 
receive  freight  from  public  generally,  Dut 
only  proposed  to  take  freight  of  particular 
persons  with  whom  engagements  were  made, 
they  are  not  oommon  carriers;  and  persons 
shipping  freight  under  receipt  from  master 
of  Doat»  in  violation  of  private  instructions 
of  owners,  cannot  hold  them  liable  as  6om- 
mon  carriers  for  loss  of  goods.  Steele  v.  Mc" 
Tver,  70  D.  61«. 

Bvideace  that  defendants  had  been,  in 
former  years,  engaged  in  transportation  for 
public  generally  is  admissible  and  proper  for 
oonaideration  of  jury  in  deter minmg  ques- 
tion whether  they  were  common  carriers; 
Imt  it  would  not  necessarily  be  conclusive. 

6.  Oarrlers  and  forwarders  diatin- 
^aiahed.— Liabilities  of  common  carriers 
and  forwarders,  independent  of  any  express 
stipulation  in  contract*  are  entirely  different. 
Hooper  ▼.  FTeft,  Fargo,  A  Co.,  86  D.  211. 

Receipt  given  by  parties  who  were  car- 
riers as  weU  as  forwarders  stated  that  goods 
were  reoeived  to  be  forwarded.  Goods  were 
bamed  in  warehouse  before  carriage  com- 
menced. Held,  tiiat  signers  were  respon- 
sible as  carriers,  not  as  forwarders  only. 
Reoeipt  did  not  exclude  evidence  of  circum- 
stances under  which  it  was  given,  and  of  an- 
tecedent parol  agreement  to  carrv  plaintiff's 
goods  generally,  and  these  showed  that  words 
''to  be  forwarded**  were  not  used  in  techni- 
cal sense.    Bhemm  r.  Oriffln,  67  D.  76. 
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7.  Omtmnl  iiattire  of  the  carrier's 
liaWity.  —  By  oonmion  law,  a  carrier  of 
goods  is  rwEarded  as  insurer,  and  is  held  ac- 
eoontaUe  for  any  damage  or  loss  to  them, 
■nines  from  inevitable  accident,  which  is 
Sfune  thing  with  sot  d  God»  or  the  sot  of 


the  public  enemy,  or  conduct  of  the  owners; 
but  the  party  may  limit  this  common-law 
liability  by  express  stipulation  in  his  con- 
tract. WhUesides  v.  ThurlHll,  61  D.  128; 
Colt  V.  McMechen,  60  D.  200;  WiUiams  v. 
Grant,  7  D.  236;  Craig  v.  Children,  14  D. 
751;  Jones  T,  Pitcher,  24  D.  716;  DaggeU  v. 
Shaw,  25  D.  439;  Robertson  v.  Kennedy,  26  D. 
466:  Tvmeyy,  Wilson,  27  D.  615;  Parsons  v. 
Hardy,  28  D.  621;  Oilmore  v.  Carman,  40  D. 
96;  Van  Hem  v.  Taylor,  41  D.  279;  Neal  v. 
Saunderson,  41  D.  609;  Parl-er  v.  Flagg,  46 
D.  101;  Fishy.  Chapman,  46  D.  393;  Leonard 
V.  Hendrickson,  66  I).  587;  Afoses  v.  B.  A  M. 
R.  R.  Co.,  66  D.  222;  Pomll  v.  MilU,  64  D. 
158;  New  Brunswick  etc  Co.  v.  Tiers,  64  1>. 
394;  Cooper  r.  Berry,  68  D.  468;  Fergusson  v. 
Brent,  71  D.  682;  Welsh  v.  P.  etc  R.  R.  Co., 
76  D.  490;  BenneU  v.  Bryam,  76  D.  90;  Cram- 
well  V.  Ship  Fosdiek,  77  D.  190;  Bland  v. 
Adams  Exp.  Co.,  86  D.  623;  Hooper  v.  Wells, 
Fargo,  A  Co.,  86  D.  211;  MerriU  v.  Earle,  86 
D.  292;  Michaels  v.  New  York  Cent  R.  R.  Co., 
86  D.  415;  Read  v.  Spaulding,  86  D.  426; 
Blumenthal  v.  Brainerd,  91  D.  349;  FiUehrown 
V.  Grand  Trunk  R*y  Co.,  92  D.  606;  Lewis  v. 
Ludwick,  98  D.  464;  Adams  Exp.  Co,  v.  Ikar- 
nf  0,  99  D.  682. 

And  when  a  loss  arises,  the  ontts  is  on  the 
carrier  to  show  such  cause  as  will  exempt 
him.  Smyrl  v.  Niolon,  23  D.  146;  Fergusson 
V.  Brent,  71  D.  682;  Western  Transp.  Co.  v. 
Newhall,  76  D.  760;  Hooper  v.  Wells,  Fargo, 
A  Co.,  86  D.  211. 

Exemption  of  common  carrier  extends  only 
to  loss  arising  directly  from  act  of  God,  as 
by  inevitable  accident  resulting  from  natu- 
ral causes,  without  intervention  of  human 
agency.     EwaH  v.  Street,  23  D.  131. 

Carriers  of  passengers  carrying  goods  for 
hire  are  subject,  with  respect  to  those  goods, 
to  liabilities  of  common  carriers,  with  ex- 
ception of  case  where  grossly  inadequate 
compensation  paid  for  service  prevents  ap- 
plication of  rule  with  justice.  In  that  case 
they  are  liable  as  bailees.  Bean  v.  Sturte- 
vant,  28  D.  389. 

Privity  of  contract  exists  between  mer- 
chant and  his  carrier,  latter  being  to  some 
extent  former's  agent.  Simpson  v.  Hand,  36 
D.  231. 

Common-law  liability  of  common  carrier 
as  insurer  is  modified  to  this  extent,  that  he 
may,  by  notice  brought  home  to  bailor,  re- 
quire latter  to  state  nature  and  value  of 
property  bailed,  and  may  avail  himself  of 
any  fraudulent  acts  or  saymgs  of  bailor.  Fish 
V.  Chapman,  46  D.  894. 

Rule  that  common  carriers  are  answerable 
for  all  losses  not  occasioned  by  act  of  Qod  or 
public  enemies  is  founded  m  justice  and 
sound  policy,  and  should  not  be  departed 
from.  Arnold  v.  Jones,  82  D.  617;  Wood  v. 
Crocker,  86  D.  773. 

Common  carriers  are  liable,  although  they 
sot  with  caution  and  prudence,  unless  loss 
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occasioned  by  act  of  God,  or  might  not 
have  been  prevented  by  any  possible  degree 
of  caution  and  effort.  Arnold  v.  Jones,  82 
D.  617. 

Essence  of  carrier's  contract  is  that  goods 
are  to  be  carried  to  their  destination  unless 
firevanted  by  act  of  God  or  public  enemy; 
and  this*  whether  goods  are  carried  by  land 
or  water,  by  carrier  himself,  or  by  agents 
employed  by  him.  Contract  does  not  imply 
personal  trust,  which  can  be  executed  onl^ 
by  contracting  party  himself,  or  under  his 
supervision  by  agents  and  means  of  trans- 
portation directly  and  absolutely  within  his 
control.  Buckland  r.  Adam»  Baao,  Co.%  93  D. 
68. 

Duty  of  carrier  is  to  receive  and  safely  keep 

?;oods  delivered  to  it  for  transportation,  and  to 
orward  them  to  their  destination  with  rea- 
sonable dispatch;  thereupon  they  should  be 
delivered  to  person  to  whom  they  were  sent, 
upon  demand  or  within  reasonable  time.  If 
contract  required  that  they  should  be  de- 
posited in  warehouse  at  end  of  the  route, 
carrier  should  so  care  for  and  keep  them  un- 
til tiiey  are  called  for.  For  neglect  of  any 
of  these  requirements  carrier  will  be  liable. 
SdmoL  AM.  R.  R,  Co.  v.  Butts,  94  O.  694. 

Common  carrier  is  liable  as  insurer  where 
no  restriction  is  stipulated  for,  and  is  respon- 
sible in  that  high  degree  of  diligence  com- 
mensurate with  duties  he  assumes;  and  hii 
liabilities  will  extend  to  agencies  which  vio- 
lence bf  nature  causes  in  consequence  of  his 
negligence  or  defective  means.  Wo\f  T. 
American  Bxip.  Co.^  97  D.  406. 

Common  carrier  must  use  that  degree  of 
attention  and  care  which  occasion  and  sub- 
ject committed  to  his  trust  demand.     lb, 

A  carrier  is  not  bound  by  notice  to  his  agent 
unless  it  relates  to  his  particular  business, 
and  is  given  when  he  is  actine  within  scope 
of  his  authority.  Conffor  v.  Cliicago  tie.  ay 
Co,,  1  R.  164. 

Carriers  are  liable  for  loss  by  inevitable 
accidents,  unless  arising  from  act  of  God  or 
of  public  enemy.  Chicago  etc  R*y  Co.  v.  Sauh 
per,  18  R.  613. 

Common  carrier  while  transporting  goods, 
in  case  of  accident  or  emergency,  is  not 
bound  to  use  all  diligence  which  human 
sagacity  oould  suggest  in  protecting  such 
property,  but  only  to  use  actively  and  ener- 
getically such  means  as  would  suggest  them- 
selves to  and  be  within  knowelge  and  capacity 
of  well-informed  and  competent  business  men 
in  such  positions,  and  such  diligence  as  pru- 
dent, skillful  men  engaged  in  that  kind  of 
business  might  be  expected  to  use.  A'osA- 
mlle  etc  R.  R.  Co.  Y.  David,  19  B.  594. 

8.  where  there  Are  connecting 

lines.* — Carrier  is  liable  for  loss  occurring 

*  See  notes  on  the  llahllltlefl  of  connecting  car- 
riers, contrasting  the  English  and  American 
lulas,  72  D.  280-317;  12  B.  40;  2  R.  141, 142;  36  E. 
m,  W2;  Si  B.  IM-IM ;  M  B.  70t-71L 
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beyond  hii  terminus,  upon  connecting  , 

when  he  receives  goods  and  reoeipte  for 
them,  ''to  be  delivered  on  presentation  of 
the  receipt^"  at  specified  point  beyond  his 
limits;  and  deliverv  to  connectans  line  does 
not  free  him  from  obligation  to  dulTer  them 
»at  specified  place.  J^le  v.  Lamrema,  70  D. 
231;  Nadma  Lodt  Co.  ▼.  Wcrcaiertlc  B.  R. 
Co.,  2  R.  242. 

And  words  "  with  privilege  of  resbipping  * 
contained  in  bill  of  lading  do  not  release  his 
liability  for  their  loss  in  hands  of  second 
carrier.     LiUle  ▼.  SempU,  40  D.  128. 

Railway  company  may,  bv  eoatraet^  as- 
sume to  carry  goods  beyond  its  own  line, 
and  where  such  contract  exists,  the  oompany 
will  be  liable  as  common  carriers  for  entire 
route.  HillM/g.  Co.  t.  BosUmetc  B.  B.  Cc^ 
6R.  202. 

Where  carrier  reoeivee  goods  marked  fat 
particular  destination  beyond  his  line,  and 
does  note  expressly  undertake  to  deliver 
them  at  point  designated,  implied  contract 
is  only  to  transport  over  his  own  line,  and 
forward  from  its  terminus.  McMUkm  v. 
Michigan  South,  etc  B.  R.  Co.,  93  D.  206; 
Baltimore  etc  R.  R.  Co.  v.  Sekmnaeher^  96  D. 
510;  Bwrrough»  v.  Norwich  etc  B.  B.  Co ,  I 
R.  78;  OrindU  T.  Eaatem  Baa^  Co..  24  R. 
31;  Crattford  r.  Southern  B.  B.  Aea'n,  24  R. 
626;  Knight  t.  Promdenee  etc  B.B.C0..4Z 
R.  46. 

Implied  obliffation  of  carrier,  arudng  sim- 

Ely  from  his  obHgaticn  to  public,  is  Umited 
y  termini  of  his  own  route,  and  his  mere 
connection  with  other  routes,  which  he 'does 
not  own,  operate,  or  control,  will  not  render 
him  liable  as  such  carrier  for  failure  to  cany 
or  provide  means  to  carry  merchandise  over 
such  other  routes;  nor  is  he  bound  to  pro- 
vide other  means  of  transportation  on  his 
own  route  than  such  as  he  owns,  nses,  or 
holds  out  to  public  for  that  purpose.  Fitt^ 
bury  etc  R'y  Co.  v.  Morton,  28  R.  682. 

PlaintifF  intrusted  to  defendant,  a  carrier, 
parcel  addressed  to  point  beyond  its  route. 
Defendant's  agent  told  plaintiff  that  defend- 
ant could  not  bill  beyond  its  own  roat^ 
but  at  his  reouest^  received  charges  throng 
and  deliverea  to  plaintiff  receipt  'W'tnim^g 
clause  limiting  its  liability  to  its  own  routs. 
Plaintiff  being  unable  to  read,  defendant^! 
a^ent  read  receipt  to  him,  omitting  limita- 
tion clause.  Defendant  had  no  special  busi* 
neas  relatiouB  with  oonnecting  carriera»  but 
was  accustomed  to  deliver  and  reoeive  par- 
cels and  pay  and  reoeive  charges  to  and 
from  them.  Paroel  was  delivered  to  con- 
necting carriers,  and  lost  by  them.  HM, 
that  plaintiff  could  maintain  no  action 
against  defendant,  ffadd  t.  United. Statea 
moo.  Co.,  86  R.  767. 

Common  carrier,  receiving  goods  for 
transportaticn  which  are  consigned  to  point 
beyond  his  terminus,  is  liable  for  non-de- 
lively  at  destination,  hi  eheeaee  ef  any  ei^ 
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pre«  ■grdement.  Mofnle  etc  M,  R,  Oa,  ▼. 
CopelatiS,  35  R.  IS;  SaU  Tenneme  eicB.E. 
Co.  T.  Roffa%  19  R.  589. 

Garrier  is  not  bonnd  to  ftmime  responsi- 
bility for  transportation  of  goods  beyond  his 
own  rente.  His  acceptance  of  g<x>ds  for 
carriage^  directed  to  point  beyond  nis  rente, 
is,  however,  pn'f»a/aet€  contract  for  delivery 
at  destination.  ISrie  R'y  Co.  t.  WUcoai,  25 
R.451. 

Which,  howoTor,  may  be  modified  by 
proof  of  different  usage  known  to  shipper  at 
time  of  making  consignment.  Mulligan  t. 
lUiMia  CenL  ffy  Co.,  14  R.  514. 

Defendants,  common  carriers,  between 
P.  and  B.,  took  package  at  P.  for  R.,  a  place 
in  another  state  oeyond  their  terminus.  At 
B.,  end  of  their  line,  according  to  custom, 
they  delivered  it  to  another  carrier,  and  it 
was  by  him  lost.  Ifeid,  that  whether  or  not 
defendant  undertook  to  carry  package  be- 
yond B.  was  question  of  fact,  and  judge  who 
tried  facts  having  found  that  there  was  no 
snch  undertaking,  verdict  for  defendant 
would  not  be  set  aside.  Oray  ▼.  Jaekaon,  12 
R.  1. 

Where  goods  were  shipped  over  line  of 
carriers  marked  for  point  beyond  their  line, 
and  they  gave  receipt  therefor,  wherein  they 
agreed  to  forward  and  deliver  said  goods, 
leavinff  name  of  consignee  and  place  of  de- 
posit  blank,  —  held,  tmit  receipt  constituted 
special  contract  that  carriers  would  deliver 
goods  at  place  of  destination,  even  beyond 
their  own  route.  OuUe  ▼.  Brainerd,  I  R. 
353. 

Carrier  is  not  bound  by  contract  by  sta- 
tion Bfent  for  transportation  of  goods  to 
point  beyqpd  his  own  line,  unless  such  agent 
nas  express  anthority,  or  authority  may  be 
impliea  from  previous  dealings  of  parties, 
or  carrier  holds  himself  out  as  common  car- 
rier to  such  point.  Orover  S  B,  8.  M,  Co.  ▼. 
Miswuri  Pac  B'y  Co.,  35  R.  444. 

When  goods  are  delivered  to  transporta- 
tion oompany  to  be  transported  over  its 
route,  and  over  several  railroads  to  place  of 
destination,  oompanies  having  associated 
and  formed  contmuous  line,  intermediate 
oompany  is  liable  for  loss  of  goods  happen- 
ing npon  its  part  of  line.  Barter  r,  Wheeler, 
6R.434. 

Connecting  carrier  receiring  property  for 
transportation  from  first  earner,  original 
contnct  contemplating  snch  employment,  is 
liable  directly  to  shipper  for  his  negligence, 
and  is  entitlM  to  all  limitations  in  original 
contract.  HaUiday  v.  8L  Louie  etc  B*y  Co., 
41  R.  309. 

Last  of  several  carriers,  forming  connect- 
iag  line^  cannot  be  held  for  negligent  Ions  of 
goods  by  prior  carrier  of  same  Tine.  Lowen- 
burg  V.  Jefniee,  31  R.  379. 

When  several  distinct  corporations  associ- 
ate together  and  form  continuous  line  of  car- 
n6f%  faob  being  empowered  to  contract  for  | 


frei|[ht  and  passengers  for  whole  line,  and  to 
receive  pay  for  same,  which  is  to  be  divided 
in  prescribed  proporticos,  they  are  jointly 
liable  for  losses  or  injuries  upon  any  part  of 
line.  Barter  t.  Wheeler,  6  K.  434.  Contra, 
see  Hot  8fringi  Bailroad  v.  Trippe,  48  R. 
65. 

Ko  action  lies  by  shipper  against  one  car- 
rier for  goods  lost  by  connecting  carrier,  on 
contract  between  carriers  which  provides 
that  gross  reoeipt  on  through -freight  shall  be 
divided,  but  tluit  each  carrier  shall  only  be 
responsible  for  goods  lost  in  his  possession. 
Burrouffher,  Norwich  etc  R.  R.  Co.,  1  R.  78. 

Three  carriers  run  lines  of  steamboat  and 
railroad,  each  covering  part  only  of  certain 
route,  but  whidi  toge^er  formed  continuous 
line  of  through  transportation  of  goods  over 
that  route.  A  rate  of  freight  fixed  bv  mu- 
tual agreement  was  charged  for  through  ser- 
vice, collected  by  carrier  whose  line  included 
end  of  route,  and  divided  between  the  three  in 
agreed  proportion.  Held^  that  no  partner- 
ship or  joint  liability  to  shippers  of  eoods  was 
created  by  these  facts.  Oaee  ▼.  JVets  York 
etc  R  R  Co.,  96  D.  742. 

Defendant,  a  railroad  company,  whose 
road  extended  from  Cincinnati  to  Dayton, 
was  engaged  in  shipping  goods  from  Cincin- 
nati to  New  York,  under  agreement  with 
other  companies,  whose  roads  extended  from 
Dayton  to  New  York,  for  rates  of  through- 
freight  to  be  fixed  by  receiving  company,  and 
collected  by  delivering  company,  and  divided 
fro  rata  among  them.  Defendant  received 
goods  at  Cincinnati  consigned  to  New  York, 
and  gave  bill  of  lading  therefor,  stating 
therem  that  goods  were  to  be  transported  by 
its  line  to  its  terminus,  and  then  delivered  to 
connecting  line ;  it  being  further  agreed  that 
in  case  of  loss  during  transportation,  company 
alone  in  whose  custody  they  were  at  time  of 
loss  should  be  held  Uable.  ffeld,  that  de- 
fendant contracted  to  carry  goods  to  Dayton 
only,  and  was  not  responsible  for  loss  hap- 
pening on  connecting  line.  CineinnaU  etc 
R.  R.  Co.  V.  Pontius,  2  R.  391. 

9.  Duty  to  receive  and  carry. —  Car- 
rier is  bound  to  receive  goods  and  convpy 
them  safely,  or  answer  for  loss.  We^Urn 
Trangp.  Co.  v.  NewhaU,  76  D.  760. 

He  is  bound  to  receive  and  carry  goods 
only  where  offered  by  their  owner  or  his 
authorized  asent,  and  only  upon  prepayment 
of  freight,  if  required.  Fitch  v.  Newberry, 
40  D.  33. 

Carrier  is  bound  to  convey  goods  of  any 
person  offering  to  pay  his  hire  unless  his  car- 
riage be  already  full,  or  risk  sought  to  be 
imposed  upon  hira  extraordinary,  or  unless 
^oods  be  of  sort  which  he  cannot  convey,  or 
is  not  in  habit  of  conveying.  ^mA  v.  Chap^ 
man,  46  D.  393. 

No  special  contract  with  carrier  is  neces* 
sary  to  subject  him  to  all  liabilities  as  such 
to  person  applying ;  because  his  undertaking 
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is  general  and  embraoea  every  one  in  com- 
munity, and  to  make  it  particular  as  under- 
taking with  rinffle  inaiyidnal  it  ia  only 
neceaaary  to  apply  with  goods  to  carrier. 
Doty  y.  Strong,  40  D.  773;  Adanu  Expreai 
Co.  V.  Nock,  87  D.  610. 

Measure  of  obligation  and  sufficiency  of 
accommodation  of  carrier  to  furnish  trans- 
portation must  be  determined  by  amount  of 
freight  ordinarily  carried  on  any  given  line 
of  road.  This  duty  of  carrier  is  not  peculiar 
to  any  season  of  year,  or  any  special  emer- 
gency which  may  arise  in  course  of  business. 
Thus  if,  by  reason  of  sudden  or  unusual  de- 
mand for  stock  or  produce  in  market,  or 
from  any  other  cause,  there  should  be  a  sud- 
den and  unexpected  influx  of  business,  obli- 
gation to  carry  will  be  fully  met  by  shipping 
freight  in  order  and  priority  of  time  in 
which  it  is  offered.  BallenUne  y.  North  Mia- 
iouri  Ji.  B.  Co.,  93  D.  315. 

Means  of  transportation  must  be  so  dis- 
tributed at  various  stations  along  road  as  to 
afford  reasonable  amount  of  accommodation 
for  all.  One  station  must  not  be  furnished 
with  means  of  transportation  to  prejudice  of 
another.     /&. 

Carrier  must  receive  all  freieht  that  may 
be  offered,  and  within  reasonable  time,  and 
in  order  in  which  it  is  offered,  transport  it 
to  point  designated  by  owner  or  party  in 
charge.  This  duty  must  be  performed  in 
good  faith,  without  favor  or  partiality  to 
any  one.    lb. 

Carrier  is  not  bound  to  receive  money  for 
transportation  unless  it  is  properly  secured 
and  addressed.  Fitzgerald  v.  Adama  Bxpreaa 
Co.,  87  D.  341. 

Refusal  of  carrier  to  count  money  taken 
for  transportation,  at  request  of  consignor, 
will  not  create  any  presumption  against  him 
as  to  amount  contained  in  package.     76. 

Corporation's  powers  as  common  carrier 
extend  to  carrying  bank  bills,  when  consti- 
tuted by  its  charter  for  purpose  of  trans- 
porting goods,  wares,  and  merchandise,  and 
"  all  other  articles  and  things  usually  trans- 
ported by  water,"  upon  a  certain  lake,  it  ap- 
pearing that  bank  bills  were  usually  carried 
by  water-craft  upon  such  lake  at  time  cor- 
poration went  into  operation;  but  it  is  not 
thereby  ipao  facto  constituted  common  car- 
rier of  bank  bills,  so  as  to  prevent  it  from 
confining  its  business  to  carrying  other  dis- 
similar commodities.  Farmera^  etc  Bank  v. 
Champlam  T.  Co.,  56  D.  68. 

Carrier*  are  liable  for  refnsing  to  carry 

?;oods,  when  properly  requested,  as  well  as 
or  negligent  carrying,  or  failure  to  carry, 
after  gomls  have  been  delivered  to  them. 
Dotif  V.  Strong,  40  D.  773. 

Carrier  is  not  excused  for  refusing  to 
transport  goods  by  fact  that  no  freight 
boats  passed  between  points  of  transporta- 
tion; uiough  fact  that  no  boatn  could  possi- 
bly pass  would  excuse  him.    Ibk 


Railroad  company  ia  not  excused  from  r^ 
ceiving  and  transporting  cattle  by  reason  of 
statute  prohibiting  such  tranapottatioDy 
which  ia  unconstitutional,  although  not  so 
declared  at  time  of  such  refusaL  Ckkago 
eie.  B.  B.  Co.  v.  Bridsaon,  33  R.  7a 

10.  under  special  contract  as 

to  amount  of  goods  carried.  —  If  con- 
tract between  oonsignor  and  carrier  ia  that 
carrier  is  to  take  a  certain  amount  of  good% 
and  no  more,  and  he  takes  more  than  speci- 
fied amount^  then  he  forfeits  his  right  to 
carry  any  part  of  ^oods;  but  if  oontraet  is 
that  he  take  certain  amount,  more  or  less, 
and  he  takes  more,  this  works  no  forfeiture 
of  his  right  to  carry  under  oontract.  Cooper 
V.  Berrtf,  68  D.  46& 

11.  Delivery  to  the  carrier.  —  Deliv- 
ery to  and  acceptance  by  oarrier  are  esaen- 
tial  to  make  him  liable  for  goods,  but 
acceptance  may  be  either  actual  or  construct- 
ive. Merriam  ▼.  Hartford  ate,  B.  A  C9., 
52  D.  344. 

General  rule  is,  that  goods  ahonld  be  de- 
livered into  carrier  8  hands,  or  those  of  his 
servants  or  authorized  agents,  to  render  him 
liable  therefor.    lb. 

Authority  to  deliver  goods  to  oommoa 
carrier  confers  no  anthority  to  eo*  nterniand 
shipment,  or  to  take  back  goods.  Adama  v. 
Blankenatein,  56  D.  350. 

One  who  delivers  goods  to  carrier  during 
storm  is  not  guilty  of  oontribntory  negli- 
gence. If  carrier  consents  to  receive  them, 
he  is  liable  from  moment  of  delivery. '  New 
Brunauriek  etc  Transp.  Co.  v.  Tiara,  64  D.  394. 

Question  as  to  what  constitutes  delivery 
and  acceptance  of  goods  ia  question  of  law, 
when  facts  are  ^1  round.  Uaaa  v.  Nem  York 
etc  B.  B.  Cb.,  96  D.  742. 

Delivery  to  carrier  is  not  oomplete  if  any- 
thing remains  to  be  done  by  shipper  before 
ffoods  can  be  sent;  and  if  shipment  is  de- 
layed by  his  request,  liability  is  only  that 
of  warehouseman  during  such  delay,  and  he 
cannot  be  charged  witn  loss  of  goods  if, 
while  in  his  custody,  he  exercised  ordinary 
care.     Barron  v.  EUlredga,  1  R.  126l 

What  constitutes  negligence  in  these  cases 
is  a  question  for  the  jury.     /ft. 

Delivery  of  goods  to  carrier,  by  leaving 
them  on  dock  near  his  boat,  according  to 
usual  custom,  will  not  render  him  liable, 
unless  accompanied  by  express  notice.  Pacb' 
ard  V.  Oetman,  16  D.  475. 

Carrier  is  not  liable  for  conversion  where 
goods  left  on  dock  without  notice  to  him  are 
lost,  and  are  not  shown  to  have  come  to  his 
actual  possession.     lb. 

But  if  such  deposit  be  made  pursuant  to 
previous  arrauffement  between  parties,  or  to 
known  habitus!  usage  on  carrier  s  part  to  re- 
ceive goods  so  deposited,  it  is  good.  Mer- 
riam V.  Harf/ord  etc  B.  B.  Co.,  52  D.  344i. 
And  compare  Montgomery  etc  B*y  Ua  v.  ^oO^ 
48&54. 
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Ddivery  of  goods  to  serrant  or  diilT  an- 
tboriied  agent  of  oamer,  who  ia  in  habit  of 
reoeiTing  tnoh  gooda  in  ordinary  loopo  of 
hia  omployment^  is  sufficient  delivery  to 
make  oarrier  responsible  for  their  loss,  not- 
withstanding any  general  or  special  instruo- 
tions  given  agent*  of  which  shipper  is  igno- 
nuit»  and  has  no  notice.    Minter  v.  Pacific 

Agent  of  common  carrier  acting  in  nsnal 
eoorae  of  hia  employment^  and  by  hia  neg- 
ligence canaing  injury  to  innocent  third 
party,  rendera  carrier  liable,  though  acent'a 
mat  waa  not  necessary  for  proper  penorm- 
anoe  of  hia  duty,  or  waa  even  contrary  to 
cairrier'a  private  order.    lb. 

Evidence  of  intention  of  owner'a  agent  to 
deliver  package  to  carrier'a  agent,  in  hia  offi- 
oial  and  not  in  hia  private  capacity,  ia  inad- 
miaaible  to  charge  carrier  with  ita  loaa,  when 
not  in  any  way  made  apparent  to  others  at 
the  time.  Farmer§*  etc  Bank  v.  Champlain 
T.  Co,,  56  D.  68. 

18.  Tiiabilitiea  of  carriers  by  water. 
—  Freighters  for  hire  upon  navigable  rivers 
are  to  be  considered  aa  common  carriera,  and 
■object  to  their  liabilitiea.  WUUanur,  Bran- 
eon,  4  D.  662;  HaU  v.  if.  /.  8.  If.  Co.,  39 
D.  398. 

Persona  who  nndertake  to  carry  gooda  for 
hire,  whether  tranaportation  be  from  port 
to  port  or  beyond  sea,  at  home  or  abroad, 
are  held  to  same  liability  as  other  common 
carriers,  being  liable  for  all  losses  not  aris- 
ing from  inevitable  accidents,  or  such  as 
oonld  not  be  foreseen  or  prevented.  EUioU 
w.  RoueU,  6  D.  306. 

Deposit  b^  carrier  of  part  of  gooda  in- 
tmated  to  mm,  aa  aecurity  for  purchase  of 
boat  to  enable  him  to  reacn  his  destination, 
fa  nnanthorized;  and  right  to  possession  of 
goods  remains  in  origimu  owner.  KUeheU  v. 
Vanadar,  12  D.  249. 

Delay  of  common  carrier  by  water  is  ex- 
ensod  by  freezing  of  canal  or  river;  but  he  is, 
nevertheless,  bound  to  exercise  at  least  fore- 
oaat  in  anticipating  obstruction,  in  attempt- 
ing to  overcome  it,  and  in  accomplishmg 
tranaportation  as  soon  aa  it  ceasea  to  oper- 
ate.   Bwman  v.  Teall,  35  D.  562. 

liability  of  carriers  on  our  navigable 
streams  ia  fixed  by  common  law.  Friend  v. 
WoodM,  52  D.  119. 

Common  carrier  corporation  ia  prima  fade 
liable  for  all  contracte  for  carrying  made  by 
captains  of  its  boata,  or  oUier  general  agents, 
within  corporation's  powers;  and  in  action 
for  losi^  ottu$  reata  upon  it  to  show  tbat 
private  contract  waa  made  with  captain,  or 
credit  ffiven  to  him  exclusively;  and  it  is  not 
incom&nt  upon  plaintiff  to  positively  prove 
corporation's  consent  to  captain's  carrying 
bank  bills  on  their  account,  when  its  charter 
extends  to  carrying  of  such  commodities. 
Farmer^  etc  Bank  v.  Champlam  T.  Co,,  56 
D.  «&  •         I 


Garriers  must  provide  good  and  •nffideal 
docka,  boats,  and  other  implementa  neces- 
sary and  proper  for  their  businessy  and  al« 
though  thev  need  not  be  absolutely  perfeot^ 
they  must  be  free  from  defeeti  seen  or  aa« 
seen.  If  defeeti  exist,  carrier  is  not  excnsedy 
though  it  be  shown  that  he  exercised  ex- 
traordinary diligenoe  to  prevent  them.  Norn 
Bruntwkk  etc  T.  Co.  v.  Tkrt^  64  D.  394. 

Garriers  are  responsible  for  loss  of  gooda 
from  defect  in  dock  at  which  their  veaael 
waa  moored,  whether  dock  belonged  to  them 
or  not»  or  whether  it  waa  public  or  private 
dock.    /& 

Timber  projecting  a  foot  from  faoe  of  dook* 
and  capable  of  makm||  hole  in  oarrier'a  vea- 
ael driven  against  it,  is  defeet  which  rendere 
carriers  liable,  although  it  waa  below  ordi- 
nary low-water  mark,  and  not  capable  of 
doing  injury  at  common  tides.    lb. 

Carrier  on  river  ia  absolutely  liable  for 
safety  of  goods  until  delivered  at  specified 
place  to  which  he  has  agreed  to  transport 
and  deliver  them,  and  is  not  exoosed  from 
liabilitv  from  inability  to  asoend  river  to 
such  place  by  reason  of  low  stage  of  water, 
nor  by  placing  ^oods  in  warehouse  at  high- 
est point  to  which  he  oonld  aacend,  where 
they  are  deatroyed  by  fire.  Cox  v.  PUeroom^ 
68  D.  145. 

To  exonerate  him,  carrier  most  ahow  tbat 
gooda  were  properly  stowed,  even  if  he  ie 
not  liable  for  their  destruction  under  an  ex- 
ception for  breakage.  Tardo§  t.  Ship  7Vn>> 
hn,  74  D.  436. 

Carrier  is  liable  for  loaa  aoatained  by 
ahipper  cauaed  by  improper  stowage,  or  bv 
proximity  of  oil  to  flour,  with  fuU  knowl- 
edge on  part  of  the  carrier  of  injuriona  effect 
which  oil  would  produce  on  balance  of  cargow 
CranweU  v.  Ship  Fosdick,  77  D.  190. 

Defect  in  veasel,  or  want  of  skill  in  carrier 
or  his  servants,  will  not  pfrse  entitle  plaintiff 
to  recover  in  action  against  carrier  for  loss, 
but  it  must  also  appear  that  such  defect  or 
want  of  skill  contributed,  or  may  have  con- 
tributed, in  some  manner  to  loss.  HOI  v. 
Sturgeon,  86  D.  149. 

Plaintiff,  in  pursuance  of  agreement  with 
defendants,  advanced  money  to  purchaae 
wheat  at  Toledo,  Ohio,  and  aame  was  con- 
signed to  it  at  Oswego,  upon  defendant's 
vessel,  to  be  held  by  it  aa  security  for  ad- 
vancea,  and  to  remain  on  board  vessel  until 
sold.  Bill  of  lading  provided  for  delivery  to 
plaintiff,  and  waa  indorsed  over  and  de- 
livered to  it.  A  portion  of  wheat  was  sold 
and  delivered  on  plaintiff's  orders,  but  rest 
was  removed  and  disposed  of  without  ito 
consent  by  defendante.  Held,  that  defend- 
ante  were  liable  therefor  as  warehousemen, 
if  not  aa  carriers.  Bank  qf  Onoego  v.  DoyU^ 
43  R.  634. 

18.  Duty  to  deliver  to  connecting 
carrier.  — For  transporting  goods  to  in* 
termediste   point,    earner   cannot   recovei 
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freightage  nnlen  goods  were  actually  de- 
liyered  and  actually  received.  EarrU  ▼• 
Band,  17  D.  421. 

Where  carrier  acoepti  goods  for  carriage, 
directed  to  place  beyond  terminus  of  ms 
route,  the  law,  in  absence  of  special  circum- 
stances, implies  undertaking  on  his  part  to 
deliver  them  at  end  of  his  route  to  next  suo- 
oeeding  carrier,  and  if  he  does  not  so  deliver 
them  or  tender  them,  he  is  liable  for  any  in- 
Jury  happening  to  them.  Matoton  v.  Hd- 
hnd,  17  R.  394. 

He  oontinues  liable  as  eanier  until  the^ 
are  received  by  such  second  carrier,  or  until 
he  in  some  way  distinctly  renounces  respon- 
sibility, as  by  depositing  them  in  warehouse. 
Notifying  second  carrier  to  take  goods,  which 
he  does  not  do^  is  not  a  discharge.  Ooold  v. 
Cfhapin,  75  D.  898. 

When  carrier  receives  goods  consigned  to 
points  beyond  end  of  his  route,  and  there 
are  no  public  means  of  further  transporta- 
tion, such  point  must  be  regarded  as  place 
of  destination,  and  he  may  properly  deliver 
to  warehouseman  or  whamnger.  Hennann 
y.  Goodrich,  94  D.  562. 

Taking  of  part  of  lot  of  goods  by  railroad 
oompany  from  steamboat  company,  and  fact 
that  rest  were  pointed  out  and  roady  to  be 
taken  from  boat,  was  held,  under  circum- 
stances of  this  case,  not  to  constitute  con- 
structive delivery  of  the  whole.  Oa$s  ▼.  New 
York  etc  R.  IL  Co.,  96  D.  742. 

Defendant,  carrier  of  goods  destined  to 
point  beyond  its  Une,  had  transported  them 
to  end  of  its  route,  and  given  usual  notice 
to  succeeding  carrier,  a  line  of  vessels. 
Goods  were  cbstroyed  on  evening  following 
their  arrival,  and  while  in  defendant's  pos- 
session, ffeldt  that  although  defendant  was 
ready  to  deliver  goods  to  succeeding  carrier, 
yet  it  was  liable  as  common  carrier  for 
reasonable  time,  until,  according  to  ususl 
oourse  of  business,  vessel  of  succeeding  car- 
rier could  arrive  to  take  goods.  Mills  v. 
Michigan  CenL  R.  R.  Co.,  6  R.  152.  Com- 
pare Barter  v.  Wheeler,  6  K  434. 

Carrier  is  not  discharged  of  his  liability 
where  he  receives  goods  for  transportation 
to  point  beyond  end  of  his  route,  and  there 
are  public  means  of  transportation  from 
there  to  place  of  destination,  by  delivering 
them  to  mere  wharfinger  at  end  of  his  route 
(in  absence  of  established  usage  to  that 
effect),  but  he  must  deliver  them  to  some 
proper  carrier  to  be  taken  farther.  Her- 
mann V.  Goodrich,  94  D.  562. 

While  in  absense  of  special  agreement 
carrier  is  only  liable  to  extent  of  his  route, 
and  for  safe  storage  and  delivery  to  next 
carrier,  yet  if  he  store  goods  in  his  own 
warehouse  at  end  of  his  line  without  deliv- 
ery or  notice,  or  attempt  to  deliver  to  next 
carrier,  his  liability  as  carrier  will  continue. 
Latorence  r.  Winonn  etc,  R,  R.  Co.,  2  R.  130. 
&  P.,  Hooper  w,  Chicago  etc  R'y  Co.,  9  R. 


439;  Irish  ▼.  MUwamhee  etc  R'p  Cbi,  18  1^ 
340;  llUnoU  Cent.  R.R.09.r.  MiteheO,  18  R. 

564. 

If  carrier  of  freight  to  be  transforred  t» 
another  oarrier  merely  stores  it  in  warehoos* 
of  its  own,  whence  the  other  is  in  habit  of 
taking  it  at  its  convenience,  and  freight  while 
so  stored  is  destroyed,  first  carrier  is  liable 
for  its  value.  Cofuion  ▼.  Margtutte  etc  R*p 
Co.,  64R.  367.  8.  P.,  Lawrence  Y.  Wmona 
etc.  R.  R.  Co.,  2  R.  130;  Wood  ▼.  Milwaukee 
etc  R*y  Co.,  9  R.  465;  Conkey  ▼.  Milwantee 
etc  R)f  Co.,  11  R.  630. 

Defendant  received  goods  directed  to  n 
point  beyond  its  line,  and  to  which  the  O. 
railroad  was  customary  carrier;  conveyed 
them  to  its  terminus,  and  without  deliwring 
or  tendering  them  to  G.  railroad,  stored  them 
in  its  warehouse,  where  they  were  snbee- 

Suently  destroyed  by  fire.  In  an  action  for 
tieir  value,  defendant  claimed  that  it  was 
excused  from  deliverine  goods  to  railroad, 
because,  —  1.  Said  roaa  would  not  receive 
goods  unless  shipper  would  accept  receipt 
exempting  said  road  from  liabili^  for  loss; 
and  2,  By  custom  of  defendant,  goods  car- 
ried by  it,  and  destined  for  points  on  Q.  nll« 
road,  were  detained  until  they  gave  notice  to 
consignee,  and  received  instmctiona  as  to 
sending  them  by  that  road,  and  such  notice 
was  given  in  this  case,  but  eoods  were  de* 
stroyed  before  direction  had  been  given. 
Heia,  that  neither  ground  excused  defend- 
ant, and  that  it  was  liable.  Baweon  ▼.  Mot* 
land,  17IL394. 

14.  What  amoTuits  to  ne^Iigenoa.  — 
Degree  of  care  and  diligence  which  carrier  is 
bound  to  bestow  upon  property  intrusted  to 
him  depends  upon  its  value  and  quality. 
Value  is  an  important  ingredient  in  consid- 
ering question  of  negligence.  JSojfee  ▼ 
WeUa,  Fargo,  A  Co.,  83  D.  89. 

Carriers,  as  a  general  rule,  are  bound  to 
use  ordinary  diligence,  and  are  liable  for  or- 
dinary neglect;  that  is,  they  must  take  such 
care  of  property  intrusted  to  them  as  every 
prudent  and  intelligent  man  oommonly 
takes  of  his  own  goods.    Ih. 

Carrier  has  no  right  to  open  a  letter  or 
package  intrusted  to  him  for  transportation, 
m  order  to  inform  himself  of  the  quali^  or 
value  of  its  contents.    Ih. 

Carrier  is  liable  for  disobedienoe  of  diree- 
tions  given  and  assented  to,  respecting  mode 
of  conveyance.  Ba^  v.  Portemouik  etc  R. 
R.  Co.,  50  D.  659. 

Course  usually  pursued  by  skillful  pilots 
in  passing  bar,  snag,  or  dangerous  place  in 
river,  is  test  by  which  propriety  of  carrier's 
conduct  in  passing  such  places  is  to  be  ascer- 
tained. Rule  which  imputes  carelessness  to 
captain  whose  boat  strikes  known  rock  or 
shoal,  unless  driven  by  tempest,  is  applicablo 
only  to  navigation  of  ocean  where  such  ob» 
structions  are  marked  on  charts  and  may  b« 
avoided,  but  does  not  epply  in  navigation  of 
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our  inland  riTen.    CbOiar  ▼.   ValeitUm,  49 
P.  61. 

Stonge  of  powder  in  eanal-boat  during 
winter  montha,  pending  its  transportetion 
by  oanier,  and  permitting  aame,  either  by 
leakage  oi  boat  or  absorption  of  moisture 
from  atmosphere,  to  become  injured,  is  such 
aegligenoe  as  renders  carrier  Uable.  WeBt» 
cm  Tranap,  Co.  v.  Newhall,  76  D.  760. 

15.  Presamptioii  of  neglifi^nce.  — 
Garrier  is  in  nature  of  insurer  of  goods  de- 
IiTeied  to  him,  and  this  liability  continues 
nntil  delivery  of  goods  at  their  destination. 
In  ease  of  loss  of  goods,  presumption  is 
agMnst  oarriery  and  no  excuse  will  avail  him 
unless  loss  was  occasioned  by  act  of  God  or 
the  public  enemy.  AwCAem  Exp.  Co.  ▼. 
Nemb^^  91  O.  783. 

Cluurge  to  juiy  that  responsibility  of  oom- 
moD  carrier  depends  upon  question  of  negli- 
gence or  non-negligence  is  erroneous.  8myrl 
y.  ^Mbfi,  23  D.  146. 

After  goods  are  deliyered  into  possession 
of  carrier,  it  is  for  him  to  show  that  he  has 
vaed  due  care  in  their  transportetion.  Ship- 
per is  not  supposed  to  be  present  during 
transit     Tardfrn  y.  Ship  Tcfulon^  74  D.  435. 

Carrier  is  responsible  not  only  for  losses 
and  injuries  caused  by  his  negligence,  but 
law  raises  absolute  and  oonclusive  presnmp- 
tion  4rf  negligence  wheneyer  loss  occurs  from 
any  other  cause  than '"  the  act  of  Ood  or 
publio  enemy.**  Ifobik  eU,  B.  S.  Co,  y. 
HopHM,  94  D.  607. 

Non-deliyery  by  carrier  is  prima  fade 
proof  of  want  of  ordinary  care,  and  casts 
burden  of  proof  on  him.  Skenk  y.  Phila- 
(Ulpfua  Steam  P.  Co.,  100  D.  Ml;  Tardea  y. 
Sh^  Touhn,  74  D.  435. 

Goods,  in  a  box,  were  transported  by  suc- 
oessiye  carrien»  and  when  delivered  to  con- 
signee box  was  found  to  haye  been  opened, 
and  pert  of  goods  taken  out.  Hela,  that 
presumption  was  that  loss  occurred  through 
fault  of  last  carrier.  LaughUn  y.  Chicago 
etc  R"y  O).,  9  R.  493. 

16.  IdsbiUty  fbr  loss.*  —  Carrier  is 
liable  for  loss  of  package  containing  goods 
of  great  yalue,  though  ignorant  of  its  con- 
tents, imless  he  has  limited  his  liability  by 
epeoial  acceptance.  RelfY.  Rapp,  37  D.  523. 

Persons  holding  themselves  out  as  com- 
mon carriers  of  money  or  ffoods  are  liable 
for  loss,  without  fault  or  negligeuce  on  their 
part^  of  package  of  bills  intrusted  to  them, 
where  it  is  lost  before  delivery.  F,  d:  M, 
Bank  y.  Ckamplain  T.  Co.,  42  D.  491. 

Arrsnsement  made  between  common  car- 
rier and  his  servant,  by  which  latter  is  to  be 
paid  for  carriage  of  particular  goods,  does 
not  exempt  carrier  from  responsibility  for 
loss  ol  them,  unless  such  arrangement  is 
known  to  owner  thereof,  so  that  he  con- 
traete  exclusiyely  with  seryant     MayaU  v. 

*  LiabllitT  for  loss  occasioned  bj  fire,  see  note. 


BoeUm  ete.  i?.  J?.,  49  D.  149;  JFarmm^  #fl^ 
Bank  y.  Champkum  T.  Ca,  66  D.  68^ 

Where  a  honhead  of  molassea  feU  whfla 
being  hoisted  from  carrier's  boat  to  wharl^ 
and  was  lost,  it  is  no  defense  that  hoisting 
teckle  belonged  to  some  third  person,  as  it 
was  pro  hoe  viee  carrier's  tackle.  Do  MoU  v. 
Laraway,  28  D.  523. 

Carriers  are  not  responsible  for  remote 
and  extraordinary  consequences  of  their 
negligence,  but  for  those  that  are  ordinary 
and  proximate.  Morrieon  y.  JDavkt  67  D. 
695. 

Irrespectiye  of  any  qnestioa  of  negligenoe 
or  fault  en  his  part,  carrier  is  liable  where 
loss  does  not  occur  by  act  of  Ood  or  public 
enemiesL    MerriU  y.  Earle,  86  D.  292. 

Whether  carrier's  oontract»  with  resped 
to  stetute  relating  to  obeervanoe  of  Sunday, 
is  good  or  bad  makes  no  difference  as  to  his 
liability  for  property  placed  in  his  custody, 
and  which,  throush  hu  negligence  or  yiola- 
tion  of  du^,  has  oeen  lost.    TU 

Carrier  underteking  to  forward  floods  b^ 
yond  terminus  of  his  route  is  bonna  to  obey 
instructions  of  shipper,  and  if  he  disregard 
theni,  and  goods  are  lost,  he  is  liable  fct 
their  value;  such  disrewd  of  instructiona 
being  at  his  own  risk.  Johiuom  y.  Jfew  York 
CenL  T.  Co.,  88  D.  416. 

When  contract  is  made  in  one  stete  to 
transport  goods  over  line  extending  through 
two  or  more  stetes,  and  goods  are  lost,  righte 
of  parties  will  be  governed  by  laws  of  stete 
where  loss  happened.  Barter  y.  Wheeler,  6 
R.  434;  Cray  y.  Jackoom,  12  R.  1.  But  see^ 
as  to  passengers,  Dyke  y.  Brie  Ity  Co,^  6  & 

4a 

17.  Bffect  of  tnxid  or  conoealment 
of  Valno.  —  Employer  is  under  no  obliga- 
tion to  inform  carrier  of  yalue  of  the  prop- 
erty; and  mere  fact  that  he  fails  to  do  ecu 
in  absence  of  any  attempt  or  act  to  mislead 
or  deceive  him  as  to  the  value,  will  not  affect 
legal  liability  and  responsibility  of  carrier. 
But  carrier  has  right  to  inquire  as  to  value 
and  character  of  property,  and  to  have  cor- 
rect answer;  if  he  is  deceived,  or  false  an- 
swer is  given,  carrier  will  not  be  responsible 
for  any  Toss.  If  carrier  makes  no  mquiry, 
and  no  artifice  is  used  to  mislead  him,  then 
he  is  responsible  for  any  loss,  however  great 
value  may  be.  Hayee  y.  Wells,  Fargo,  S 
Co.,  83  D.  89;  Orange  Co.  Bank  w.  Brown,  24 
D.  129. 

Fraud,  carelessness,  or  deceit  of  owner  of 
merchandise,  by  which  carrier  is  misinformed 
as  to  true  character  of  contente  otf  package, 
and  induced  to  resard  it  as  being  of  no  par- 
ticular value,  and  to  become  less  yigilant 
and  attentive  in  regard  to  ito  security,  will 
excuse  carrier  from  liability  for  loss  of  goods, 
it  appearing  that  package  was  broken  into 
during  transit,  and  articles  of  graat  value 
taken  therefrom.    Rejfw.  Rafp,ll  D.  528. 

Shipper  is  not  bound  oramarily  to  dia- 
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eloM  valne  of  ffooda  Bhipped  in  packages, 
nnloM  inquiry  Be  made  of  lum  by  oamer; 
but  shipper  mnst  not  employ  means  calcu- 
lated to  mdnce  carrier  to  belieye  goods  to 
be  different  from  what  they  actually  are,  or 
to  suppress  inquiry  as  to  their  character  and 
value.    IK 

If  package  oontaining  Jewelry  be  labeled 
'*  glan,"  label  will  be  presumed  to  have  been 
intended  to  apprise  carrier  of  true  nature  of 

Soods,  and  to  dispense  with  necessity  of  ad- 
itional  inquiry.    76. 

Carriers  of  letters  are  not  affected  by  rule 
making  it  duty  of  carrier  to  inquire  as  to 
value.  Good  reasons  exist  for  rule  in  case 
of  ordinary  packages  of  goods,  which  are, 
from  necessity,  reoeiyed  personally  by  car- 
rier or  his  servants.  But  these  reasons  do 
not  apply  to  receipt  and  transmission  of  let- 
ters, because  letter-box  system,  and  other 
plans  adopted  for  doing  wis  kind  of  busi- 
ness, make  it  almost  impoesiUe  for  carri- 
ers to  make  inquii^  as  to  value  of  contents 
of  each  letter  received  by  them.  IIaye$  v. 
WeU$,  Fargo,  A  Co.,  83  D.  89. 

Gamer  of  letters  need  make  no  inquiry  as 
to  value  of  contents  of  letters  received  by 
him.  Sender  must  inform  him  of  such  value 
in  all  cases  where  he  desires  to  hold  carrier 
responsible  for  any  I6es  beyond  that  of  ordi- 
nary letter  not  containing  articles  or  papers 
of  special  value.    lb. 

It  is  immaterial  whether  sender  of  letter 
has  notice  or  not  of  custom  and  usage  of 
letter-carriers  to  take  special  pains  and  care 
in  transmission  and  delivery  of  valuable  let- 
ters. His  duty  is  to  inform  carrier  if  it 
eontains  any  article  of  special  value,     lb, 

18.  Idsbility  for  fSedlure  to  deliver. 
— Non-delivery  of  money  intrusted  to  pro- 
prietors of  stage-ooach,  for  carriage  for  hire, 
arising  from  want  of  diligence  or  fidelity  in 
their  employees,  will  render  them  liable 
whether  considered  bailees  of  money  or 
common  carriers.    Bean  ▼.  Sturtevant,  &  D. 


Money  intrusted  to  stage-driver  for  car- 
riage is  considered  in  cust<Kly  of  proprietors, 
where,  by  agreement  between  proprietors 
and  driver,  latter  charges  for  carriage  sums 
which  he  is  ffiven  privilege  to  retain  as  his 
perquisites,  wis  right  to  retain  being  un- 
known to  party  delivering  money;  and  it 
seems  that  even  if  known,  liability  of  pro- 
prietors would  exist,    /d 

Receipt  by  consignee  of  part  of  soods  in 
transitu  does  not  discharse  carrier  trom  lia- 
bility as  to  remainder,  although  acceptance 
of  part  may  be  given  in  evidence  in  mitiga- 
tion of  damages.  Co9  v.  Peterson,  68  D. 
145. 

Carrier,  by  contract  of  affireightment  of 
goods  from  port  to  port,  stipulates  not  only 
for  their  safe  transportation  to  place  of  des- 
tination, but  also  for  their  delivery  on  ar- 
rival to  consignee.    He  must^  in  due  time» 


and  without  denumd  upon  him,  deliver  theai. 
or  do  that  which  in  oontemplatioa  of  law  ia 
tantamount  thereto^  before  ha  is  disobarged 
from  his  responsibility  as  eacrier.  Morgam 
▼.  Dibble,  94  D.  264. 

Goods  were  taken  from  carrier  mnder  at- 
tachment against  person  not  owner.  JSTdcf, 
no  defense  to  action  by  owner  for  breach 
of  contract  to  deliver  goods.  BdwanU  v. 
Wldte  Line  TramU  Ck>.,  6  IL  213. 

Contrary  is  held  in  Indiana,  bat  it  is 
necessary  for  carrier  to  give  immediate  no- 
tice to  shipper  of  sneh  seinrsb  Okh  €te» 
Ity  Co.  T.  Tohe,  19  R.  727. 

10. for  deriatloxL  —One  wbo  «a- 

dertakes  to  carry  goods  safely  between  two 
given  places  is  bound  to  pmne  usual  and 
customary  route,  and  is  liaUe  for  all  loss 
sustained  in  consequence  of  unnecessary  de- 
viation from  it.  PtABtn  v.  Daseepori;  43  Dl 
100;  BennM  v.  Bfrosii^  75  D.  90. 

Where  usual  route  of  vessels  from  New 
York  to  Norwich  was  through  Lmw  Island 
Sound,  fact  that  navisation  in  sonndwas  ob- 
structed by  ice  was  held  not  to  justify  ves- 
sel in  departing  from  that  route,  and  going 
upon  open  sea  to  south  side  of  Long  Island, 
but  that  such  departure  amounted  to  a  de- 
viation without  reasonable  necessity,  and 
made  owners  liable  for  loss  occasioned  by 
dangers  of  the  sea.  tVoa^y  v. /VifcA,  31  D.  745w 

ifo  usage  for  such  vessels  to  perform  their 
voyages  on  south  side  of  Long  island,  whea 
navigation  of  sound  is  obstructed  by  iss^ 
will  justify  master  of  vessel,  bound  on  each 
voyage,  in  taking  latter  course  during  such 
obstruction,  instead  of  waiting  in  New  York 
until  usual  navigation  becomes  free^  unless 
such  usage  is  general,  and  of  so  long  staad^ 
ingM  to  have  oeen  generally  known.     Ih. 

Whether  there  has  been  deviation  or  not 
is,  upon  ffiven  facta,  a  questian  of  law  for  the 
court  to  determine.    16. 

Where  a  person  who  shipped  goodi^  nposi 
being  informed  of  course  ot  voyage  taken, 
effected  insurance  of  goods  shipped,  and  after 
loss,  demanded  payment  of  policy,  neitlier 
such  insurance,  nor  demand  of  paynMnt^  is 
an^  evidence  of  oonsent  or  aeqniesoenee  of 
shipper  in  course  of  vo^sfie.    /& 

Common  carrier  is  hame  for  geods  lost  m 
storm,  where  he  undertakes  to  deliver  them 
wiUiout  delay  at  certain  plao%  with  privi- 
lege of  reahipping  at  intermediate  p<Hnt^  bat 
stops  short  of  that  point,  and  goods  are  there 
lost,  although  he  would  not  have  beao  liable 
had  he  disehareed  his  duty  by  taking  tiiem 
to  point  agreed  upon.  OutUaif  ▼•  Tbaa^  39 
D.  605. 

20.   for  damage   or  fpjvry.  — 

Goods  damaged  by  dampness  generated  by 
ordinary  operation  of  natural  causes,  which 
might  have  been  prevented  by  skill  and  ears 
on  part  of  carrier,  will  render  him  liable  for 
damages  resulting  therefrom.  OasMi^m  ▼» 
Rich,  53  D.  670. 
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Fan  which  become  wet  while  in  custody 
of  carrier  ^onld  be  opened  bv  him  and  dried, 
ma  ic  is  his  duty  to  lessen,  if  not  altogether 
nrevent^  the  effect  of  accident.  Chouteau  v. 
Leech,  67  D.  602. 

Where  coffee  was  shipped  on  a  barge  to 
be  deliyered  in  good  condition,  "  dangers  of 
the  river  only  excepted,"  and  the  boat  was 
snagged  and  coffee  thereby  became  wet, — 
heldT  that  carriers  were  liable  unless  they 
tried  to  dry  the  coffee,  and  thus  preserve  it 
from  loss.     BiM  v.  Cromwell,  13  D.  470.* 

Carrier  carrying  goods  in  covered  waeon 
is  liable  for  injury  by  rain,  although^  guuty 
of  no  negligence,  being  regarded  as  insurer 
against  loss  from  any  such  cause.  Philleo  v. 
Sanford,  67  D.  654. 

Carrier  on  our  western  waters  is  not  re- 
sponsible for  not  drying  merchandise  that 
has  been  wet  by  inevitable  accident,  if  he 
has  used  due  diligence  in  preserving  dam- 
aged merchandise,  and  has  made  reasonable 
eoEertions  to  retrieve  it  from  consequences  of 
accident.  Steamboat  Lynx  v.  King,  49  D.  135. 

Carrier  is  subjected  to  ordinary  responsi- 
bilities connected  with  his  vocation,  when 
cause  of  damage  for  which  recompense  is 
■ought  is  unconnected  with  subject-matter  of 
damage.  Agnew  v.  Steamer  Contra  Costa,  87 
D.  87. 

Carrier  of  goods  is  not  relieved  from  lia- 
bility to  owner  of  goods  for  injury  thereto 
caused  by  torts  of  third  persons.  Carrier 
has  right  to  maintain  action  for  such  torts 
against  such  third  person,  and  recovery  and 
satisfaction  by  him  bars  action  by  owner  of 
goods  for  same  injury.  Steamboat  Farmer  v. 
McCraw,  62  D.  718. 

In  action  against  carriers  for  damages 
occasioned  by  failing  to  deliver  a  number  of 
car-loads  of  com  at  Cairo,  Illinois,  within 
reasonable  time  after  receiving  it  for  trans- 
portation, whereby  it  became  heated  and  of 
little  value, — hM,  1.  That  defendants  were 
not  discharged  from  liability  under  clause  in 
receipt  releasing  them  from  loss  on  ''perish- 
able |>roperty,*'  corn  not  being  such  in  com- 
mercial sense;  2.  That  it  was  no  defense  that 
militaiy  authorities  of  United  States  had 
ordered  defendants  to  give  preference  to 
property  of  government  in  transportation, 
where  thev  failed  to  show  any  interference 
on  part  oc  army  officers  which  prevented 
them  from  sending  tlus  com  forward  in 
lunial  time;  3.  That  it  was  no  defense  that 
track  at  Cairo  was  obstructed  with  cars 
filled  with  rejected  government  com,  where 
evidence  showed  that,  immediately  after  re- 
jection of  such  corn,  government  officers 
ceased  to  control  it,  and  it  relapsed  into 
hands  of  defendants,  who  could  have  un- 
loaded it  in  a  day  or  two;  4.  That  if  corn 
was  shipped  under  special  contract,  contract 
price  should  be  taken  as  basis  for  estimating 


damages;  otherwise,  market  price  ai  Cairo 
at  time  corn  ought  to  have  arrived  must 
ffovem.  IlL  Cent,  R.  R.Co.y.  McCkUan,  6 
K.  o3. 

21.  Effect  of  inherent  defect*.  ^  Car- 
riers are  not  liable  for  losses  occasioned  by 
inherent  defects  in  article  causing  its  de« 
struction;  and  this  principle  applies  to  live- 
stock,  in  so  far  as  they  are  liable  to  decrease 
in  weiffht  in  transportation.  Ohio  etc  B.  & 
Co.  y.Dunhar,  71  D.  291. 

Carrier,  having  a  hogshead  of  molasses  to 
deliver,  was  furnished  by  owner  with  skids 
wherewith  to  unload  it  from  his  wagon. 
Skids,  owing  to  latent  defect,  broke  under 
weight  of  hogshead,  and  oontents  were  lost 
He^  that  owner  could  not  maintain  action 
against  carrier  for  loss.  Loveland  v.  Burke, 
21  R.  507. 

Peaches  were  delivered  to  carrier,  at  Fort 
Ancient,  Ohio,  on  11th  and  12th  of  month, 
for  transportatiou  to  New  York  City. 
Carrier  shipped  them  by  New  York  Central 
railroad.  On  evening  of  12th,  a  brid^, 
near  Utioa,  on  that  railroad,  was  earned 
away  by  extraordinary  -freshet;  and  when 
peaches  arrived  there,  it  was  found  impos- 
sible to  get  them  across,  and  as  they  showed 
signs  of  decay,  carrier  sold  them  for  best  at- 
tainable price  for  benefit  of  owner.    Held,  — 

1.  That  carrier  was  not  liable  for  loss,  as  it 
was  owing  to  inherent  qualities  of  freight; 

2.  It  was  not  bound  to  seek  another  route; 

3.  It  was  justified  in  selling.  American  Exp. 
Co.  V.  Smith,  31  R.  561 

22.    or    nuBdirection    of    the 

goods.  —  Carrier  is  not  liable,  even  as  for- 
warder, when  goods  are  misdirected,  and  he 
cannot,  with  reasonable  diligence,  ascertain 
true  direction.  Eiie  R*y  Co,  v.  WUoox,  25 
R.  451. 

23.  Bule  as  to  animals.* — Carrier  of 
live-stock  is  insurer  against  all  injury  not 
resulting  from  act  of  God  or  public  enemies, 
or  from  conduct  of  animal  being  transported. 
Agnew  v.  Steamer  Contra  Coeta,  87  D.  87; 
Mynard  v.  Syraeuae  etc.  B*y  Co.,  27  R.  28; 
Bambety  y.  South  Carolina  R.  R.  Co,,  30  R. 
13. 

Carrier  is  responsible  for  natural  or  ordi- 
nary and  proximate  consequences  of  his  acts, 
but  not  for  such  as  are  remote  and  extraor- 
dinary; thus  if  there  is  delay  in  shipment  of 
stock,  and  bad  faith  of  carrier  is  shown, 
necessary  expense  in  feeding  and  attending 
it  is  natural  and  immediate  consequence  of 
his  act;  but  for  death  or  shrinkage  in  weight 
in  stDck,  caused  by  a  storm,  he  is  not  liable. 
B  illentine  v.  N.  Missouri  B.  B,  Co.,  93  D. 
315. 

Carrier  of  cattle  by  steamboat  is  liable  for 
their  loss  during  transportation,  if  occasioned 
by  negligence  or  want  of  care  on  part  of  the 
officers  of  boat.     PUi-e  v.  Offutt,  99  D.  749. 


*  Bee  note  on  the  duty  ol  the  carrier  as  to  dam-       *  See  notes  on  the  liability  of  carriers  of 
sged  goods,  U  D.  472,  478.  >  mals,  67  D.  20&-.U7;  12  Ji.  6UO-5o2;  18  K.  fO-^ 
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Usage  or  custom  among  steamboats,  that 
they  are  not  liable  for  loss  of  live-stock  dur- 
ing transportation,  will  not  relieve  them 
from  responsibility  for  loss  through  negli- 
gence, unless  knowledge  of  such  usage  or 
custom  was  brought  home  to  shipper.     lb. 

In  action  agjiinst  railroad  company  for 
refusing  to  carry  and  delay  in  carrying 
liye-stock, — held,  1.  That  carriers  of  live- 
stock are  not  ordinarily  common  carriers;  2. 
That  burden  of  proof  was  upon  plaintiff  that 
defendant  had  assumed  to  convey  stock  as 
common  carriers,  or  that  thev  possessed 
character  of  common  carriers  of  live-stock. 
Lake  Shore  etc  B»  JL  Co.  v.  Perldne,  12  R. 
275. 

Carrier  transported  cattle  which  owner 
had  assumed  responsibility  of  placing  in 
vehicles,  and  they  were  injured  in  transitu, 
either  from  their  own  fault  or  mode  of  load- 
ing them,  but  through  no  fault  of  carrier. 
HM,  that  carrier  was  not  liable  for  such 
injuries,  and  did  not  insure  against  them. 
Rirfwd  V.  Smith,  13  R.  42. 

24.  Liability  for  delay  in  trana- 
portation.* — Carrier  of  goods  undertakes 
to  transport  them  not  only  safely,  but  within 
reasonable  time,  and  is  bound  to  account  for 
their  value  at  expiration  of  that  time.  Rath- 
bone  V.  Neal,  60  D.  579. 

Carrier  is  vnder  duty  to  forward  immedi- 
ately goods  received  by  it  from  connecting 
line  to  be  transported  to  owners,  and  cannot 
justify  detention  on  ground  that  by  its 
regulations  goods  received  from  connecting 
line  are  not  to  be  forwarded  until  receipt  of 
bill  or  back  charses,  and  that  no  such  bill 
accompanied  goods.  Michaels  v.  New  York 
Cent  R.  R.  Co.,  86  D.  415. 

Carrier  who  agrees  to  transport  from 
Toledo  to  Buffalo  goods  which  he  knows  to 
be  destined  for  Albany  or  New  York  market 
is  liable  for  loss  caused  by  fall  in  prices  in 
Albany  market,  where  delay  occurred  in 
transportation  between  Toledo  and  Buffalo, 
and  loss  occurred  before  goods  could  be  de- 
livered at  Albany,  notwithstanding  there 
was  no  fall  in  prices  when  goods  reached 
Buffalo;  for  loss  must  be  regarded  as  direct 
consequence  of  defendants'  delay.  Siseon  v. 
Cleveland  etc,  R,  R,  Co.,  90  D.  252. 

Loss  by  depreciation  of  market  is  proxi- 
mato  result  of  delay  in  transportation,  and 
may  be  recovered  as  damages  against  a  car- 
rier,   lb. 

Carrier  is  not  relieved  from  liability  for 
loss  by  fall  of  market,  in  case  of  delay  of 
transportation  of  cattle,  by  provisions  of 
contract  that  dipper  assumes  "  all  and  every 
risk  of  injuries  which  the  animals  or  either 
of  them  may  receive  in  consequence  of  any 
of  them  being  wild,  nnruly,  vicious,  weak, 
escaping,  maiming,  or  killing  themselves  or 
each  other,  or  from  delays/*  eto.,  "and  risk 

*  Liability  for  loss  or  deterioration  arising  from 
delay,  »ee  note,  81  &.  667-670. 


of  any  loss  or  damage  which  may  be  wm^ 
tained  by  reason  of  any  delay,  or  from  waj 
other  cause  or  thing  in  or  incident  to  or 
from  or  in  the  loading  or  unloading  the 
stock  ";  for  this  stipulation  refers  to  injariea 
to  cattle  caused  by  delay,  eto.,  and  to  lea 
or  damage  by  reason  of  delay  in  loading  or 
uuloading,  and  has  no  reference  to  other 
losses  which  delays  of  carrier  may  cause  io 
shipper.     lb. 

Perishable  property  may  legally  be  gi^ea 
preference  over  other  freights,  where  there 
is  press  of  freights  and  consequent  delay.  It 
is  a  reasonable  custom.  Feet  v.  Cldoayo  etc, 
R*y  Co.,  91  D.  440. 

if  such  custom  has  been  long  established 
and  is  well  known,  parties  are  supposed 
silently  to  adopt  custom  as  part  of  contract 
of  carriage,  unless  it  conflicts  with  its  ex- 
press terms.     lb. 

Negligence  of  carrier  in  delay  in  trans- 
porting freight  is  a  question  for  the  jury  from 
all  facts  and  circumstances  in  case.  Bala^ 
tine  V.  N.  Miswuri  R.  R.  Co.,  93  D.  315. 

Carriers'  responsibility  as  insurers  does 
not  extend  to  time  occupied  in  trasportatic 
Pareons  r.  Hardy,  28  D.  521. 

Carrier  who  negligently  delays  to 
forward  goods  is  not  liable  for  injury 
goods  by  peril  excepted  in  cou  tract  of 
riage,  happening  without  his  fault,  while 
goods  are  in  his  custody  at  place  whore  they 
were  delivered  to  him,  although  goods  would 
not  have  been  exposed  to  peril  but  for  soch 
delay.  Hoadley  v.  Northern  Trantp.  Co..  lit 
R.  106. 

Plaintiff,  applying  to  defendant's  station 
agent  at  O.  for  cars  to  ship  hogs,  was  referred 
by  him  to  defendant's  station  agent  at  L., 
on  another  branch  of  the  road,  and  latter 
ageut  undertook  to  have  cars  at  O.  next  day. 
Tiiey  were  delayed  two  daya  It  was  shown 
that  agent  at  L.  had  no  actual  authority  to 
contract  for  cars  at  O.  Held,  that  he  had 
no  apparent  authority  to  do  so,  and  plaintiff 
coula  not  recover  for  delay.  Voorkeee  ▼. 
Chicago  etc.  I^y  Co.,  60  R.  823. 

25.  When  excused  by  act  of  God.* 
—  An  act  of  €k>d  that  is  one  of  divers  causes 
that  concur  in  loss,  but  is  not  immediate  or 
proximate  cause,  does  not  discharge  carrier. 
New  Brunswick  etc.  T.  Co.  v.  Tiert,  64  D. 
394;  Fertjusaon  v.  Brent,  71  D.  582. 

Act  of  God  which  excuses  carrier  mnst 
not  only  be  proximate  cause  of  loss,  hut  sole 
cause.  If  loss  is  caused  by  act  of  God,  and 
negligence  of  carrier  mingles  with  it  as  an 
active  and  co-operative  cause,  he  is  still  re- 
sponsible. Wolf  y.  American  Exp.  Oo.,  97 
D.  406;  MerriU  v.  Rule,  86  D.  292;  Miehaeb 
V.  New  York  Cent.  R.  R.  Co.,  86  D.  416; 
Read  v.  SpatikUng,  86  D.  426. 
Carrier  is  responsible  for  injety  to  goods 

*  Liability  for  loss  occasioned  partly  by  set  ol 
God,  and  partly  hy  other  means,  see  note^  W  O. 
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by  act  of  God,  if  he  departa  from  his  line  of 
duty,  and  while  thus  in  fault,  and  in  conse- 
quence  of  that  fault,  goods  are  injured  by 
act  of  God,  which  would  not  otherwise  have 
produced  injury.  MichaeU  ▼•  Hew  York 
CtnL  JR.  R.  Co.,  86  D.  415. 

Carrier  is  responsible  for  injury  to  goods 
by  act  of  God,  where  goods  were  exposed  to 
injury  by  carrier's  unreasonable  delay  in 
forwarding  them.  Read  v,  Sjxiulditig,  86 
D.  426;  MichaeU  v.  New  York  Cent,  R.  R. 
Co,,  86  D.  415. 

Carrier  by  water  is  not  excused  from  lia- 
bility for  loss  by  act  of  God  operating  upon 
unseaworthy  vessel,  when  such  act  would 
have  proved  haurmless  to  seaworthy  vessel. 
Packard  v.  Tayhr,  37  R.  37. 

Law  concerning  carriers  ingrafts  upon 
their  contract  a  condition  that  carrier  shall 
not  be  responsible  for  inevitable  accideuts, 
and  nothing  bnt  express  undertaking  will 
dispense  with  this  condition.  NetU  v.  Saun- 
derson,  41  D.  609. 

Exception  as  to  inevitable  accidents  is  im- 
plied by  law  in  carrier's  favor,  when  not 
expressed  in  bill  of  lading,  or  other  such 
contract;  but  this  exemption  will  not  be 
impliod  where  circumstances  show  that  it 
should  not  be.  Jiorriion  v.  Davis,  57  D. 
695. 

Carrier  is  liable  for  loss  occasioned  by 
natural  elements  when  loss  mjght  have  been 
avoided  by  exercise  of  proper  precautions  on 
his  part.  New  Brunevrick  etc  T.  Co,  v. 
Tien,  64  D.  394. 

Failure  by  railroad  company  to  provide 
against  flood  of  unprecedented  height,  and 
to  take  all  means  to  ascertain  coming  of  such 
flood  whereby  goods  being  transported  were 
lost,  provision  having  been  made  against 
flood  equal  to  highest  previous  known  rise 
of  water,  will  not  render  company  liable  for 
loss  of  goods.  NashviUe  etc  R.  R  Co.  v. 
Damd,  19  R.  694. 

26. or  of  public  enemies.  —  Loss 

of  goods  by  act  of  public  enemy  will  excuse 
carrier  to  whom  they  have  been  intrusted  for 
transportation  for  failure  to  deliver  them, 
provided  loss  be  not  occasioned  by  his  own 
negligence  or  want  of  proper  care.  Clark  v. 
Padfie  R.  R,  90  D.  458. 

Public  enemies  are  those  with  whom  na- 
tion is  at  war,  and  ^ot  thieves,  robbers, 
rioters,  insurgents,  or  an  irresistible  mob. 
LewiB  T.  Ludvncky  98  D.  454. 

Regular  organized  force  in  armed  hostility 
to  government^  authority  of  government  be- 
ing for  time  overthrown,  is  a  public  enemy. 
lb. 

Morgan  and  his  band  of  confederates  con- 
stitituted,  in  May,  1862,  public  enemies,  in 
technical  sense,  and  defendant  was  not  lia- 
able  for  package  of  money  taken  by  them 
from  railroa<l  train.  Bland  v.  Adams  Exp. 
Co.,  85  D.  623.  &  P..  Lewis  ▼.  Ludwick,  98 
D.  454. 


27.  What  is  an  act  of  Ood.*  —  Act 

of  God  which  excuses  carrier  must  be  a  di- 
rect and  violent  act  of  nature.  Friend  v. 
Woods,  S2  D.  lid. 

Act  of  God  is  natural  necessity  which 
could  not  have  been  occasioned  or  prevented 
by  intervention  of  man,  but  proceeds  from 
physical  causes  alone,  such  as  violence  of 
winds  or  seas,  lightning,  or  other  natural 
cause.  New  Bntwnoick  etc  Co,  v.  THers,  64 
D.  394;  Fish  v.  Chapman,  46  D.  393;  Fergus- 
son  V.  Breid,  71  D.  582;  Mei-HU  v.  EorU,  86 
D.  292;  Michaels  v.  New  York  Central  R.  A 
Co.,  86  D.  415;  Polaek  v.  Piodie,  95  D.  116. 

Where  a  vessel  was  beating  up  the  Hudson 
against  light  and  variable  wind,  and  being 
near  shore,  and  whilst  changing  her  tack, 
wind  suddenly  failed,  in  consequence  of 
which  she  ran  aground  and  sunk,  —  held, 
that  sudden  failure  of  wind  was  act  of  God. 
CoU  V.  McMeehen,  5  D.  200. 

Striking  of  vessel  upon  rock  not  generallv 
known  to  master  is  frimafade  act  of  Gkxi. 
WilUams  v.  Orani,  7  D.  235.  &  P.,  8myr\ 
V.  NioUm,  23  D.  146. 

"Inevitable  accident"  is  a  technical  ex- 
pression, and  is  synonymous  with  **  the  act 
of  God."  Neal  v.  Saundersfm,' 41  D.  609. 
Contra,  see  MerriU  v.  Earle,  86  D.  292. 

"Unavoidable"  and  " inevitable "  are,  in 
legal  as  well  as  common  parlance,  synony- 
mous.    Fish  V.  Chofpman,  46  D.  393. 

Snow-storm,  which  hinders  and  delays 
carrier  in  performance  of  his  duty,  is  such 
act  of  God  as  will  exonerate  him  from  lia- 
bility. Ballentine  v.  N.  Missouri  R.  R,  Co., 
93  D.  315. 

Elements  are  means  through  which  God 
acta,  and  **  dama^^es  by  the  elements "  are 
damages  by  act  of  God.  Polaek  y.  Piodie, 
95  D.  115. 

28.  Wliat  is  not.  —  Every  inevitable 
accident  is  not  act  of  God,  though  every  act 
of  God  is  inevitable  accident.  Fergwson  v. 
Brent,  71  D.  682. 

Loss  by  fire  other  than  from  lightning  is 
not  act  of  God,  and  is  chargeable  upon  car- 
rier.    Oilmore  v.  Carman,  40  D.  96. 

"Acts  of  God  "  or  "  unavoidable  perils  "  of 
the  sea,  as  constituting  exception  to  liability 
of  carriers,  does  not  include  displacing  of 
buoy  by  some  supposed  natural  cause  ten 
or  fifteen  days  before  stranding  of  vessel. 
Reaves  v.  Waterman,  42  D.  364. 

Collision  of  vessels  at  sea,  without  fault 
imputable  to  either,  is  not  an  "act  of  God." 
Plaivied  v.  Boston  etc.  Co.,  46  D.  587. 

Owners  of  steamboat,  admitted  to  be  com- 
mon carrieni,  are  liable  for  shipment  lost  by 
means  of  collisiou  with  another  vessel  at  sea, 
and  without  fault  imputable  to  either,  there 
being  no  express  stipulation  that  they  should 
be  exempt  from  perils  of  the  sea.     lb. 

Wreck  of  flat-boat  upon  sunken  log  in  river 

*  See  note  containing  the  EnglUh  definition  of 
the  phrase,  18  K.  618-6.0. 
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is  not  loss  from  "  act  of  God  *';  human 
agency  directing  boat  against  log  being  im- 
mediate and  direct  cause  of  loss,  and  such 
loss  is  classed  among  dangers  of  the  river. 
Steele  r.  McTyer,  70  £>.  516. 

Where  loss  is  occasioned  by  vessel  striking 
rock,  locality  of  which  is  marked  by  buoy, 
this  is  not  such  act  of  God  as  to  exonerate 
carrier  from  liability,  as  fact  that  buoy  indi- 
cated dangerous  spot  is  sufficient  to  establish 
that  existence  of  rock  was  geaerall}'  known, 
and  it  was  duty  of  master  to  have  avoided 
it.    Fergtaaon  v.  Brent,  71  D.  582. 

Where  horses  have  been  lost  by  sinking  of 
river  steamboat,  and  it  appears  that  imme- 
diate cause  of  accident  and  loss  was  contact 
of  steamboat  with  mast  of  sloop  which  had 
been  sunk  in  a  squall  two  da^'s  before,  which 
mast  was  out  of  water  fifteen  feet  or  more  at 
low  water,  and  was  visible  day  before  and 
same  day  of  accident,  loss  cannot  be  attrib- 
uted to  "inevitable  accident*'  or  "act  of 
God"  as  those  terms  are  used  in  law,  but 
might  have  been  avoided.  Squall  which 
sunk  sloop  was  but  remote  or  secondary 
cause  of  accident,  and  could  afford  no  shield 
to  carrier.    MerriU  v.  Efarle,  86  D.  292. 

By  term  "  act  of  God  *'  is  meant  something 
superhuman  or  something  in  opposition  to 
act  of  man.  Loss  occurring  by  "  act  of  God," 
which  might  have  been  avoided  by  exercise 
of  reasonable  skill  and  care,  is  not  such  loss 
by  act  of  God  as  will  exempt  carrier  from 
liability.  Loss  arising  from  great  fire  in 
Chicago  is  not  loss  arising  from  act  of  God. 
Chicago  etc  R'y  Co,  v.  Saisyer,  18  R.  613. 

29.  Dangers  of  the  sea  or  river.*  — 
"Dangers  of  the  sea"  and  ** perils  of  the 
river '  are  analogous  terms,  and  will  be  con- 
sidered as  of  same  meaning.  Jones  v.  Pucker^ 
24  D.  716. 

"Perils  of  the  sea"  denote  actual  acci- 
dents peculiar  to  that  element,  that  may  not 
be  avoided  by  exercise  of  human  prudence, 
but  are  also  sometimes  held  to  include  cap- 
tures by  pirates,  and  collisions  occurring 
without  blame  imputable  to  either,  or,  at  ail 
events,  to  injurea  vesseL  lb,;  Btntky  v. 
Bwtard,  63  D.  561. 

Liability  of  carrier  whose  contract  excepts 
him  from  accountability  for  loss  occasioned 
by  "dangers  of  the  river"  does  not  extend 
to  dangers  which  human  prudence  and  fore- 
sight could  guard  against,  and  he  is  respou- 
sible  for  loss  resulting  from  want  of  skill  in 
managing  his  boat,  or  from  absence  of  that 
knowledge  of  dancers  of  river  which  experi- 
ence would  give.  Johnson  v.  Friar,  26  D.  215- 

"Dangers  of  the  river"  mean  all  hidden 
obstructions  in  river,  such  as  rocks,  logs, 
sawyers,  etc.,  which  could  not  be  foreseen  or 
avoided  by  human  prudence.  Tumey  v.  Wil- 
son,  27  D.  516;  Fergusson  v.  Brent,  71  D.  582. 
Dangers  of  the  river"  include  loss  by 
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collision,  when  there  was  no  fault  or 
lessness  on  part  of  carrier,  and  it  was  ont  of 
his  power  to  have  prevented  it.  Vats  Hem 
V.  Taylor,  41  D.  279. 

Carrier  does  not  assume  all  risks,  where 
bill  of  lading  does  not  contain  clause,  "  ex* 
cepting  the  dangers  of  the  river,"  so  as  to 

Ereclude  him  from  showing  that  loes  oocnrred 
y  "inevitable  accident.'  Neal  v.  Sounder' 
son,  41  D.  G09. 

Accident  occasioned  by  vessel  rnnning 
upon  known  obstruction  is  attributable  to 
dangers  of  river,  or  perils  of  sea,  as  case  may 
be,  if ,  in  spite  of  reasonable  care  and  skill, 
vessel  was  driven  there  by  natural  force  of 
wind  and  tempest,  but  not  otherwise.  Bent- 
ley  V.  Bustard,  63  D.  661. 

Accident  caused  by  vessel  running  npon 
unknown  obstruction,  without  fault  of  the 
navigators,  at  p»lace  where  vessels  previously 
passed  safely,  is  attributable  to  dangers  i 
river  or  perils  of  sea.     lb. 

Unknown  obstructions  to  navigation,  to 
constitute  such  danger  of  river  or  peril  of 
sea  as  to  excuse  a  carrier  from  liability  for 
accident  caused  thereby,  are  such  obstm^ 
tions  as  are  not  known  to  navigators  gen- 
erally,  nor  to  those  navigating  a  particular 
vessel,  nor  discoverable  by  them  by  reason- 
able vigilance  in  time  to  have  avoided  aoci* 
dent.     lb. 

Carriers  for  hire  are,  under  the  civil  codsb 
answerable  for  ordinary  negled^  which  is 
omission  of  that  care  which  men  of  common 
prudence  take  of  their  own  affairs.  If  prop- 
erty on  steamboat  is  destroyed  by  fire,  own- 
ers of  boat  are  not  responsible,  if  it  was  being 
navigated  with  proper  diligence,  although 
accident  occurred  at  night  Hunt  v.  Morris, 
12  D.  489. 

80.  Jettison. — Jettison  of  goods  is  no 
excuse  or  justification  for  non-delivery,  in 
action  by  shipper  against  carrier,  unless  it 
was  caused  by  unavoidable  perils  of  sea  or 
dangers  of  river,  and  made  necessary  by  cir- 
cumstances over  which  carrier  and  his  ser- 
vants had  no  control  and  could  not  have 
foreseen  and  guarded  against  by  exercise  of 
vigilance  appropriate  to  respective  situations 
of  such  servants  and  to  nature  of  navigation, 
and  which  circumstances  left  no  reasonable 
means  of  preventing  total  loss  but  by  sacri- 
ficing part  of  property  to  save  rest.  Bentiey 
V.  Bustard,  63  D.  561. 

Jettison,  to  excuse  non-delivery,  must  have 
been  necessitated  by  act  of  God  or  of  public 
enemies,  by  common  law,  or  by  perils  of 
sea  or  dangers  of  river,  when  expressed  in 
contract.     lb. 

Jettison  of  part  of  cargo  to  save  residue  is 
not  justified,  though  necessary,  and  though 
it  prove  successful,  if  by  due  care,  skill,  dui- 
gence,  and  activity  on  part  of  carrier  or  his 
servants,  crisis  which  made  it  necessary 
might  have  been  avoided.     lb. 

Jettison  made  solely  to  prevent  hsnn  lo 
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Teasel,  or  to  hasten  ▼oyage,  evea  though 
danger  and  crisis  could  not  be  avoided,  is 
anjustifiable,  and  furnishes  no  excuse  for 
non-delivery  of  jettisoned  goods.     lb. 

Question  is  for  jury  whether  grounded 
ressel  could  have  oeen  relieved  by  use  of 
spars  and  anchors,  and  whether  failure  to 
use  them  contributed  to  produce,  cotitinue, 
or  increase  danger  relied  upon  to  excuse  jet- 
tison of  ^oods.    76. 

That  jettison  was  deemed  necessary  by 
master  and  officers  of  vessel  does  not  justify 
it,  if  it  was  not  in  fact  necessary,  but  its  pro- 
priety must  be  determined  by  court  and  jury. 
lb. 

Evidence  of  consultation  by  master  and 
officers  before  jettison,  and  of  opinions  then 
expressed  as  to  condition  of  the  vessel,  means 
of  relief,  and  necessity  of  jettison,  is  compe- 
tent but  not  conclusive  evidence  in  action  tor 
loss  of  goods,  and  opinions  so  expressed  may 
be  proved  either  by  officers  themselves  or  by 
persons  present.     lb. 

Jettison  need  not  be  required  to  preserve 
life  to  render  it  justifiable.     lb. 

Carrier  by  water  received  cargo  of  barley 
under  bill  of  lading,  specifying  that  prop- 
erty was  to  be  delivered  in  sood  order  at 
place  of  destination  without  delay,  that  dam- 
age or  deficiency  in  quantity  was  to  be  de- 
ducted from  charges,  and  freight  was  payable 
on  delivery.  A  violent  storm  arose  and  jet- 
tison was  necessitated.  Held,  that  carrier 
was  entitled  to  freight  upon  amount  actually 
delivered  without  deduction  for  loss.  Price 
▼.  Hartshorn,  4  R.  645. 

8 1 .  Strikes  among  employees.  —  Car- 
rier is  excused  for  delay  in  carriage  of  goods 
when  delay  is  caused  solely  by  violent  and 
irresistible  interference  of  strikers  recently 
discharged  from  carrier's  employment.  PiUit- 
burgh  Oc  R.  R.  Co.  v.  Hazen,  25  R.  422;  OtU- 
mer  v.  Laht  Shore  etc  R.  R.  Co.,  55  R.  837. 

In  action  against  carrier  for  failure  to  re- 
ceive and  carry  live-stock  in  pursuance  of  its 
agreement,  it  is  a  sood  defense  that  it  was 
prevented  from  fulfillment  solely  by  armed 
violence  of  its  late  employees,  whose  wages 
had  been  reduced,  and  who  had  quit  work 
and  struck  for  higher  wages.  PiUtburgh  etc 
R*y  Co.  V.  HoUoweU,  32  K.  63. 

it  seems  that  for  delay  resulting  from  re- 
fusal of  employees  of  carrier  to  do  duty,  car- 
rier is  liable.  PUttburgh  etc  R.  R.  Co.  v. 
Haxfm,  25  R.  422. 

32.  Ooodfl  shipped  at  owner *s  risk.  — 
Plaintiff  delivered  goods  to  defendant,  for 
transportation,  at  "owner's  risk."  There 
was  evidence  of  negligent  and  unusual  de- 
lay, and  of  theft  of  part  of  goods  while  in 
carrier's  possession.  Court  charged  that 
there  eoufd  be  no  recovery  unless  loss  was 
attributable  to  delay.  Held,  error.  Canfieid 
V.  BaUimore  etc  R.  R.  Co.,  45  R.  268. 

33.  or  packed  or  loaded  by  him. 

—  Rule  that  carrier  is  not  responsible  for  in- 


juries to  goods  resultinff  from  improper 
packing  does  not  mean  that  where  goods 
are  of  character  likely  to  be  injured  by  rain, 
they  must  be  secured  by  water-proof  cover- 
ing; or  cases,  in  order  to  make  hiin  liable  for 
injuries  from  that  cause.  Klauber  v.  Ameri- 
can Exp.  Co.,  91  D.  452. 

Iniproper  packing  which  wiU  excuse  car- 
rier of  goods  is  some  internal  and  latent  de- 
fect of  which  carrier  does  not  know,  and 
from  which  loss  or  damage  ensues  to  goods 
in  ordinary  course  of  handling  and  trans- 
portation. Goods  may  be  delivered  to  car- 
rier unpacked,  but  if  they  are  in  that  con- 
dition injured  by  mere  handling  or  trans- 
portation in  careful  manner,  owner  must 
bear  the  loss;  but  if  the^  are  injured  by 
rain  or  other  cause  for  which  carrier  is  not 
excused,  he  is  responsible.     lb. 

When  there  are  hidden  defects  in  packing 
of  goods  delivered  to  carrier,  and  damaae 
results  from  that  cause,  damage  is  held  to  be 
act  of  owner,  and  carrier  is  not  responsible. 
lb. 

Owner  of  goods  delivering  them  to  carrier 
is  not  required  to  so  cover  them  as  to  pro- 
tect them  from  rain,  or  wind,  or  fin  not 
happening  by  act  of  God.  And  where  goods 
were  injured  by  rain  in  removing  them  from 
oar  to  waffon  and  from  wagon  to  warehouse, 
decree  oi  diligence  employed  by  company 
and  its  servants  is  immaterial,  as  they  are 
held  to  liability  of  insurers  against  such  in* 
juries.     lb. 

Value  of  goods  which  were  stowed  on  deck 
of  steamer  with  knowledge  of-  consignor 
cannot  be  recovered,  where  they  were  lost 
overboard  by  reason  of  collision  with  an- 
other boat,  without  fault  or  negligence  on 
part  of  officers  and  crew  of  such  steamer, 
on  ffround  that  they  were  improperly  stowed 
on  deck  instead  of  in  the  hold,  mm  Horn 
V.  Tai^lor,  46  D.  558. 

Plamtiff  sent  goods  by  defendant's  rail- 
road, having  himself  packed  and  secured 
them  on  car,  but  so  insufiiciently  that  they 
broke  from  their  fastenings  and  were  dam- 
aged without  defendant's  fault.  Held,  that 
defendant  was  not  liable,  although  its  ser- 
vants knew  that  ^oods  were  insecurely  fast- 
ened before  startmg.  Rose  v.  TVoy  dt  3.  R. 
R.  Co.,  24  R  144. 

34.  Accidents  which  will  not  excuse 
the  carrier.  —  Proof  of  loss  from  unknown 
cause  will  not  excuse  carrier.  Turney  ▼. 
fTitem,  27  D.  515. 

Carrier  is  liable  for  loss  of  goods  by  fire  at 
sea.     Hale  v.  If.  J.  8.  N.  Co.,  39  D.  398. 

Carriers  are  liable  for  loss  by  fire  of  goods 
intrusted  to  them,  thouffh  they  are  steam 
carriers  and  therefore  obliged  to  use  fire  te 
propel  their  vehicles  of  transportation.  Pai* 
ton  V.  Magrath,  31  D.  552. 

Where  carrier  strands  his  vessel  on  bar 
recently  formed  in  ordinary  channel  of  nav- 
igable river^  he  is  liable  for  loss  thereby 
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occasioned  to  goods  on  board,  although  he 
was  ignorant  of  existence  of  such  bar.  Frietul 
V.  Woods,  52  D.  119. 

Violent  storm  producing  nnasually  low 
tide,  during  which  carrier's  barge  was  sunk 
by  strikine  against  timber  projecting  from 
wharf  so  low  as  to  be  no  cause  of  injury  in 
ordinary  low  tides,  does  not  excuse  carrier 
for  loss  of  goods,  for  projecting  timber  was 
proximate  cause  of  injury.  New  Brunawick 
etc.  T.  Co,  V.  Tier$,  64  D.  394. 

Carrier  is  liable  for  loss  of  soods  caused  by 
freezing,  it  appearing  that  cold  weather  was 
not  sole  nor  wboUy  proximate  cause  of  injury, 
and  that  loss  would  not  have  occurred  had 
not  negligence  aud  inattention  of  carrier  co- 
operated with  cold.  Wolfv,  American  Exp. 
Co.,  97  D.  406;  McOraw  y.  Baltimore  etc.  R. 
R.  Co.,  41  R.  696. 

85.  Commencement  of  tlxe  liability. 
—  Liability  of  carrier  commences  with  de- 
livery  of  goods  to  him  or  his  agent  at  place 
where  carrier  is  accustomed  to  receive  goods, 
or  where  in  individual  cases  he  agrees  to  re- 
ceive them.  Southern  Exp.  Co.  v.  Newby,  91 
D.  783;  Barrwi  v.  Eldredge,  1  R.  126. 

This  acceptance  is  complete  when  property 
comes  into  hb  possession  with  his  assent. 
HI.  Cent.  R.  R.  Co.  v.  Smyaer,  87  D.  301; 
Oas§  V.  New  York  etc  R.  R.  Co.,  96  D.  742. 

And  this,  though  not  immediately  laden 
upon  vessel,  car,  or  carriage,  in  absence  of 
stipulations  restricting  his  Uabili^  in  this 
respect.  FUchlmrg  R,  R.  Co.  v.  Hanna,  66 
D.  427. 

One  who  is  both  carrier  and  warehouseman 
is  liable  as  carrier  for  goods  deposited  in 
warehouse  as  mere  accessory  to  carriage; 
that  is,  deposited  for  purpose  of  being  car- 
ried without  further  orders;  and  his  respon- 
sibility as  carrier  begins  from  time  of  receipt 
of  goods.     Blossom  v.  Onffin,  67  D.  75. 

When  goods  are  delivered  bv  one  carrier 
to  another,  liability  oi  second  commences 
only  when  that  of  first  terminates.  If  there 
be  no  relation  of  partnership  between  them, 
one  cannot  receive  and  accept  goods  for 
transportation  until  other  has  completed  de- 
livery of  them  to  him,  and  discharged  him- 
self from  custody  or  control  of  them.  So 
where  fire  breaks  out  during  delivery  of 
goods,  and  destroys  them  all,  second  carrier 
id  at  most  liable  only  for  such  goods  as  he 
had  actually  received,  before  fire,  for  trans- 
portation. OoM  V.  New  York  etcR.  R.  Co., 
96  D.  742. 

36.  When  it  terminates.*— Carrier's 
responsibility  ceases  when  transit  of  goods  is 
ended  and  delivery  is  completed  or  waived 
by  owner.  Stone  v.  WaUt,  52  D.  621;  De 
MoU  V.  Laraway,  28  D.  523;  Mich.  Smith, 
ttc.  R.  R.  Co.  V.  Day,  71  D.  278;  Western 
Transp.  Co.  v.  NewhaU,  76  D.  760. 

Relation  of  carrier  continues  from  time  of 

*  See  note  on  efTect  of  arrival  at  destination  to 
terminate  carrier's  liability,  7  B.  681, 6d:L 


shipment  of  goods  until  their  delivery  ml 
point  of  destination,  unless  such  relation  has 
been  interrupted  by  some  act  of  consignor  or 
owner;  but  privilege,  given  to  him  in  bill  of 
lading,  of  reshipping  goods  in  case  of  low 
water,  does  not  release  him  from  his  obliga- 
tion to  deliver  safely,  and  he  is  liable  for  any 
injury  caused  to  goods  during  such  reship- 
ment.     McGregor  y.  KHgore,  ?I  D.  260. 

Responsibility  of  carrier  does  not  end 
until  there  has  been  a  delivery  of  goods  to 
owner  or  consignee,  or  to  warehouseman  for 
storage.  Carrier *8  liability  cannot  end  ontil 
that  of  owner,  consignee,  or  warehouaemaii 
begins.  aUcago  etc,  R.  R.  Go,  t.  Wamu,  6S 
D.  317. 

Responsibility  of  carrier  by  water  eeaeea 
and  transit  ends  when  goods  are  delivered 
into  custody  of  wharfinger  upon  whar^  in 
due  course  of  business,  unless  there  is  uiaffe 
to  contrary,  and  unless  carrier  has  expreBsly 
or  by  fair  implication  undertaken  to  dlo 
something  more;  and  question  of  time  and 
place  when  carrier*!  duty  ends  is  one  of  con- 
tract, to  be  determined  by  jury  from  variooe 
attending  circumstances.  Farmers*  €te»  Bamk 
V.  Champlain  T.  Co.,  66  D.  68. 

Carrier  is  still  in  eharge  of  goods  while 
they  remain  upon  wharf,  and  is  reeponsibis 
as  carrier  for  their  safety.  And  if  there  wns 
either  negligence  or  want  of  due  foreeiriit 
and  prudence  in  placing  them  there  onoer 
circumstances,  he  will  be  responsible  for 
their  loss,  although  subsequently  occasioned 
by  immediate  "  act  of  Goo, "  unless  it  dearlj 
appears  that  they  would  have  been  destroyed 
by  same  peril  if  there  had  been  no  failure  of 
duty  bv  carrier.  Question  of  diligence  is 
one  of  fact  for  determination  of  jury.  Mor^ 
gan  v.  Dibble,  94  D.  264. 

Liability  of  common  carrier  ends  if  con- 
signee is  absent,  and  carrier  cannot^  after 
diligent  inquiry,  find  him  or  ascertain  his 
place  of  residence  or  business;  but  it  is  still 
duty  of  carrier  to  take  care  of  goods  bj 
holding  them  himself,  or  by  depositing  Uiein 
with  some  suitable  person  for  consignee,  and 
in  such  case  person  holding  goods  Ijcccwnes 
bailee  of  owner  or  consignee,  and  is  bound 
only  to  reasonable  dihgence.  Amer.  JBoBp,  Cb. 
V.  Jfockett,  95  D.  691. 

Carrier's  risk  ends  if  the  consignee  assanses 
control  of  goods  before  they  nave  arrived 
at  place  of  delivery.  Stone  y.  Wakt^  5i2  D. 
621. 

Facts  of  this  case  show  that  carrier,  after 
transit  had  ended,  still  stood  in  that  relation 
as  to  consignee,  and  not  merely  in  relation 
of  depositary  or  bailee  for  hire.  Wood  v. 
Crocker,  86  D.  773. 

87.  Delivery  by  the  carrier,  gener- 
ally.—  Delivery  required  of  carrier  is  one  at 
usual  place  of  discharge,  and  not  at  residenes 
of  consignee.     Kohn  v.  Fadbard,  23  O.  45X 

Where  delivery  at  certain  place  is  pr»> 
vented  by  freezing  of  river,  earners 
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deliver  there  when  navigation  opens;  bnt  if 
coiiAignees  acoept  goods  at  intermediate  port, 
they  discharge  carrier  from  further  liability, 
and  are  boand  to  pay  pro  rata  freightage. 
Parstmt  v.  Hardy,  28  V,  521. 

Fulure  of  carrier  to  deliver  goods  at  nsnal 
place  of  delivery,  and  attempt  to  deliver 
them  at  new,  nnusnal,  and  ill-suited  place, 
resulting  in  loss  of  goods,  makes  carrier  re- 
sponsible  therefor,  on  ground  of  failure  to 
deliver  according  to  contract.  Benlxno  v. 
Norih  Car.  B.  B,  Co.,  98  D.  76. 

Delivery  by  oarrier  must  be  to  consignee 
personally,  unless  some  usage  or  agreement 
IS  shown  to  contrary.  OUison  v.  Culver,  31 
D.  297;  Fi8kY.  Newtm,  43  D.  649. 

Actual  delivery  to  proper  person  at  his 
residence  or  place  of  business  is  necessary  to 
discharee  one  of  his  responsibility  as  carrier, 
except  ne  can  show  that  he  has  performed 
•uch  engagement,  or  has  been  excused  from 
performance  of  it,  or  been  prevented  by  act 
of  God  or  public  enemy.  Baldwin  v.  Arner. 
Exp.  Co.,  74  D.  190. 

Carriers  by  wagons  are  required  to  deliver 

goods  to  consignee  at  his  house  or  place  of 
usineas,  and  their  liability  as  such  continues 
until  such  delivery;  but  this  rule  does  not 
apply  to  carriers  by  vessels  on  seas,  lakes,  or 
navigable  rivers,  or  by  railroad:!.  Banscmer 
T.  Toledo  efc.  B'y  Co.,  87  D.  367. 

Carriers  by  land  are  bound  to  deliver 
goods  to  consignee  at  his  residence  or  place 
of  business,  where,  from  nature  of  parcels, , , 
this  is  more  appropriate  place  for  delivery. 
It  is  not  sufficient  for  carrier  to  leave  them 
at  his  public  office,  unless  by  express  per- 
mission, or  by  usage  so  establishea  and  well 
known  as  to  be  equivalent  to  such  permis- 
sion.    Amer.  Baco.  Co.  v.  Hockett,  95  D.  691. 

Carrier  must  obey  instructions  of  owner  or 
shipper  of  goods  as  to 'their  delivery.  Mich. 
South,  etc  B.  B.  Co.  v.  Day,  71  D.  278. 

Consignor  of  property  in  tranntu  has 
right  to  direct  change  in  its  destiuation,  and 
have  it  delivered  to  different  consignee;  and 
carrier  is  bound  to  obey  such  direction. 
Strahom  v.  (Tnion  Stock  Yard  etc  Co.,  92  D. 
142. 

Consiffuee  accepting  shipment  is  bound  by 
terms  of  shipment  made  by  consi|^or;  and 
carrier  in  contracting  with  consignor  has 
ri^ht  to  presume  that  he  has  full  power  in 
premises.  McMillan  v.  Midi.  South,  etc  B. 
B.  Co.,  208. 

It  is  not  good  delivery  of  goods  by  carrier 
by  water  for  him  to  leave  articles  on  dock, 
not  in  presence  nor  with  knowledge  of  con- 
Bignee^;  and  trover  will  lie  against  carrier 
for  articles  not  actually  delivered  to  con- 
signees. Ostrander  v.  Brown,  8  D.  211; 
Slitnk  Y.  PfiilaUelpfua  Steam  P.  Co.,  100  D. 

Title  to  goods  in  transit  is  presumed  to  be 
in  consignee,  and  one  carrier  who  receives 
tbem  from  another  to  be  delivered  to  con- 1 


signee  ii  not  presumed  to  know  that  they 
are  property  of  person  who  ships  tliem. 
Bingham  v.  Lamping,  67  D.  418. 

Carrier  receivmg  goods  cannot  hold  them 
to  answer  attachment  at  suit  of  creditor  of 
shipper,  previously  served  upon  him;  nor 
is  he  liable  for  them  if  attached  while  he  ii 
in  faithful  p«rforinano«  of  hia  contract  a< 
common  carrier,     lb. 

Delivery  by  oarrier  is  excused,  and  he  is 
discharged  from  further  liability,  by  accept- 
ance of  goods  voluntarily  from  warehouse- 
man, and  paying  charges  for  itorace,  party 
so  accepting  knowing  that  voyage  has  been 
abandoned  on  account  of  low  water.  Ben- 
neU  V.  Byram,  75  D.  90. 

Obligation  of  common  carrier  to  deliver  at 
all  events  may,  under  certain  circuniiitatices, 
be  excused,  as,  if  owner  or  shipper  is  in- 
duced, from  any  cause,  to  accept  goods 
short  of  place  to  which  they  were  flr^t  in- 
tended to  be  conveyed,  carrier  is  not  only 
discharged  from  further  liability,  but  is  en- 
titled to  jiro  rata  compensation  for  transpor- 
tation as  far  as  it  has  been  continued.     lb. 

Obligation  of  carrier  of  iujported  goods 
does  not  require  delivery  in  contravention 
of  revenue  laws;  but  where  owner  has  ob- 
tained requisite  permit  to  remove  goods, 
fact  of  their  removal,  under  supervision  of 

E roper  revenue  officers,  does  not  affuct  lia- 
ility  of  carrier.  Bedmond  ▼.  Livfryool  etc 
Co.,  7  R.  390. 

88.  Duty  to  notify  cozudgnee  of  ar- 
rival. —  1.  Oenerai  principlea.  —  Upon  the 
question,  when  does  carrier's  liability  as 
such  cease,  and  his  liability  as  warehouse- 
man commence,  courts  have  held  three  posi- 
tions: 1.  That  this  occurs  when  gornls  are 
placed  in  warehouse  to  await  delivery  to 
consignee;  2.  That  after  they  have  been 
placed  in  warehouse,  carriers  liability  as 
such  continues  until  consignee  has  had  rea- 
sonable time  in  which  to  remove  them;  3. 
That  cari'ier's  liability  continues  until  he 
has  notified  consignee  of  arrival  of  soods, 
and  he  has  had  reasonable  time,  in  ordinary 
course  of  business,  to  remove  them.  Me* 
Miilan  V.  Mich.  South,  etc  B.  B.  Co.,  93  D. 
208. 

Carrier  by  water  must  give  notice  to  con- 
signee of  arrival  of  goods.  Shenk  v.  P/Ula- 
ddp/iia  Steam  P.  Co.,  100  D.  641;  Ko/m  v. 
Packaid,  23  D.  453;  HHi  Mfg.  Co.  v.  Boston 
etc.  B.  B.  Co.,  6  R.  202;  McAndrtMte  v.  Wiik- 
lock,  11  R.  657. 

Carrier,  to  discharge  himself  of  liability 
as  such  by  delivery  of  goods  to  wharfinger 
or  warehouseman  at  pomt  of  destiuation,  is 
required  to  notify  consignee  of  their  arrival, 
or  to  make  a  reasonable  attempt  to  do  s4K 
Hermann  v.  Goodrich,  94  D.  562. 

Carriers  are*  bound  to  deliver  goods  to 
consignee,  provided  he  appears  within  rea- 
sonable time  to  receive  them;  and  consigne<i 
is    entitled    to   reasonable    opportunity   te 
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receive  hit  good«  before  oarrier'i  liability  is 
chanffed  to  that  of  warehouseman.  Ch-avea 
▼.  Hartford  e«e.  Steamboat  Co,,  9  K.  369; 
Uoaes  ▼.  Botton  etc  B,  R.  Co.,  64  D.  381; 
Wood  T.  Crocker,  86  D.  773;  Whuhw  ▼.  Ver- 
morU  etc  R.  R.  Co.,  1  R.  366. 
X  Extent  of  snoh  "reasonable  opportunity" 
IS  not  to  be  measured  by  any  peculiar  cir- 
cumstances in  consignee's  own  condition  and 
situation  rendering  it  necessary,  for  hii  own 
convenience  and  accommodation,  that  he 
should  have  longer  time  or  better  oppor- 
tunity than  if  he  resided  in  vicinity  of  de{>ot 
and  was  prepared  with  means  and  facilities 
for  taking  goods  away.  Wood  v.  Crocker,  86 
D.  773;  Blumenthal  v.  Brainerd,  91  D.  349. 

Carrier  which  receives  goods  to  be  trans- 
ported beyond  end  of  its  route,  and  such 
goods  are  directed  to  particular  consisnee  at 
place  where  thev  are  first  to  be  delivered 
and  transshipped,  is  bound  to  deliver  goods 
to  such  consignee  with  notice  of  instructions 
of  owner  to  have  them  forwarded  to  place  of 
ultimate  destination,  and  this  notice  must 
be  given  within  reasonable  time  after  arrival 
of  goods  at  point  of  reshipment,  and  by 
some  agent  of  company  particularly  charged 
with  this  duty.  Selma  etc  B.  B,  Co.  v. 
Bulls,  94  D.  694. 

Duty  of  carriers  by  railway  is  to  transport 
goods  to  place  of  destination  and  deposit 
them,  without  delay  or  additional  charge, 
in  their  warehodse  until  owner  or  assignee 
has  reasonable  time  to  remove  them.  Theji 
need  not  deliver  goods  at  place  of  business 
of  owner  or  assignee,  nor  give  notice  of  their 
arrival.  Morrie  etc  B.  B.  Co.  v.  Ayere,  80 
D.  215;  SKenk  v.  Philadelpkia  Steam  P.  Co., 
100  D.  541. 

And  it  is  duty  of  owner  or  consignee  to 
take  notice  of  course  of  business  at  station 
of  delivery,  and  of  time  of  arrival  of  train 
when  his  goods  may  be  expected  at  place  of 
delivery,  and  to  be  ready  to  receive  them  in 
reasonable  time  after  their  arrival,  and  when, 
in  common  course  of  business,  they  may  fairly 
be  expected  to  be  ready  for  delivery.  Blti' 
menlhal  v.  Brainerd,  91  D.  349;  Morrie  etc 
R.  B.  Co.  V.  Ayere,  80  D.  215. 

2.  Ilbuirations.  — Where  a  common  carrier 
transported  goods  to  their  destination,  and 
after  keeping  them  a  few  days  deposited 
them  in  warehouse,  and  owner  called  a  few 
days  later  and  inquired  if  goods  had  arrived, 
and  was  informed  by  employee  of  carriers 
that  they  had  not,  and  a  few  days  later 
goods  were  burned,  carrier  is  liable  for  their 
loss,  if  it  was  direct  result  of  false  answer, 
and  jury  having  found  that  it  was,  their 
finding  will  not  be  disturbed.  JeffersonviUt 
R.  B.  Co.  V.  Cotlon,  95  D.  656. 

Defendant  transported  goods  consigned  to 
plaintiff  to  place  of  destination,  and  there 
stored  them  in  warehouse,  but  neither  gave 
plaintiff  notice  of  their  arrival  nor  made  any 
effort  to  find  plaintiff  or  to  give  him  such 
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notioe.  Some  few  months  after  _ 
ceived  Information  that  goods  liad  arrivwL 
In  mesa  time  ffoods  had  depredated  in  valne. 
Heid,  that  defendant  was  liabU  for  damage 

Slaintiff  had  sostained.  2km  ▼•  New  Jeney 
teamboai  Co.,  10  R.  402. 

Plaintiff  shipped  by  rail  to  Ghica^  over 
defendant's  railroad,  eertain  goods  in  bood 
under  enstoms  laws.  By  customs  regula- 
tions notioe  in  writing  wss  required  to  be 
given  to  collector,  or  his  deputy,  oi  arrival 
of  bonded  goods,  which  ooula  be  stored  enly 
in  bonded  warsAioiise,  whereupon  he  wonld 
name  warehouse  where  they  could  be  placed. 
It  WIS  custom,  well  known  to  dcieiidaat, 
for  carrier  to  give  notice  in  writing  of  arrival 
of  such  goods  both  to  collector  and  consignee. 
Goods  in  question  arrived  at  Chicago  October 
4th;  their  arrival  was  known  by  an  inspec- 
tor in  collector's  oflice,  but  no  notice  tm 
writing  was  ^iven  to  ooUector  or  to  con- 
signee, who  did  not  know  of  arrival  They 
remained  in  defendant's  cars  nntil  October 
8th,  when  they  were  destroyed  by  fire. 
Held,  that  defendant  was  liable,  as  carrier, 
for  loss  of  goods.  Okhago  etc  R*y  Co.  v. 
Sawyer,  18  K  613. 

What  facts  will  justify  a  finding  that  de- 
fendant landed  goods  without  reasonable  n^ 
tice  to  consignee  to  enable  him  to  havo  same 
weighed,  carted,  and  protected  from  weather; 
that  he  placed  property  on  dock,  with  knowl- 
edge of  its  perishable  character,  on  day  un- 
suitable to  its  landing  and  cartage;  and  that 
in  so  doins,  he  was  guilty  of  negligence,  and 
breach  of  nis  duty  and  obligation  as  carrier, 
see  McAndrew  v.  Wlutlock,  11  R.  657. 

39.  Effect  of  such  notico.  —  Carrier 
contracts  to  carry  goods  intrusted  to  him, 
and  deliver  them  to  consignee,  at  proper 
time  and  place,  without  loss  or  failure,  ex- 
cept by  act  of  God  or  of  public  enemy. 
And  consignor  at  same  time  undertakes  tliat 
there  shaU  be  a  consignee,  or  some  proper 
person,  at  proper  place,  at  proper  time,  to 
receive  goods,  or  m  default  thereof,  upon 
due  notice,  liability  of  carrier  as  such  ceases. 
MarshaU  v.  Amer,  BOf.  Co.,  73  D.  381. 

Carrier's  duty  to  deliver,  and  consignee  s 
duty  to  receive,  are  reciprocal.  This  doc- 
trine must  be  maintained  to  prevent  wrong. 
Adame  Exp.Co.  v.  Darnell,  99  D.  oS2. 

Where  carrier  delivers  goods,  or  offers  to 
deliver  them  to  proper  person,  at  proper 
place,  his  liability  as  carrier  is,  from  Uiac 
moment,  at  an  end.  and  consignee  has  ne 
power  to  prolong  that  liability,  however  in- 
convenient it  may  be  for  him  to  receive 
goods.  MarshaU  v.  ilmer.  Bxp.  Co.,  73  D. 
381. 

Offer  of  carrier  to  deliver  specie  to  owna 
at  its  place  of  destination,  at  time  of  day 
when  it  might  be  safely  removed,  is  suffi* 
cient  to  relieve  him  from  snlisequent  liabil* 
ity  as  such  carrier,  even  tliough  offer  wai 
made  after  banking  hours;  and  if  thereat  tec 
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be  retains  custody  of  it,  he  ia  liable  only  as 
ordinary  bailee.     Toung  y.  Smith,  28  D.  57. 

Personal  delivery  of  goods  by  carriers  by 
boat  is  sometimes  dispensed  with,  and  no- 
tice to  consignee  of  arrival  and  place  of  de- 
posit takes  place  of  personal  deLvery.  Fiak 
▼.  NaUon,  53  D.  640. 

Carriers  are  bound  to  keep  goods  reason- 
able time  after  notice  to  consignees  of  their 
arrival,  if  it  be  inouiobent  upon  them  to  so 
notify.  Farmer^  etc  Bank  v.  CftampUun  T. 
Co.,  56  D.  68. 

Owner  of  goods  doea  not  make  carrier's 
agent  his  own,  after  being  notified  to  re- 
move goods,  by  leaving  them  in  care  of 
such  agent,  even  though  snch  agent  has 
instructions  from  hia  principal  not  to  care 
for  goods  so  situated.  Snuth  v.  y.  dt  L. 
R.  R,,  59  D.  364. 

Carriers  after  completion  of  transit  are 
not  liable  as  common  carriers  to  owner  of 
freight  still  on  their  cars,  after  notifying 
owner  of  completion  of  carriage,  and  tliat 
freight  must  be  at  his  risk.  Knowles  v. 
Allantie  etc  R,  R  Co,,  61  D.  234. 

Delivery  of  goods  upon  wharf  at  public 
port,  with  notice  thereof  to  consignee,  there 
Leing  no  contract  for  any  particular  mode 
of  delivery,  is  sufficient  to  discharge  from 
liability  carriers  by  water  in  interned  coast- 
ing and  river  tnbde.  Dean  ▼•  Vaccaro,  75 
D.  744. 

When  carrier  haa  afforded  consignee  rea- 
sonable time  and  opportunity  to  receive 
and  accept  delivery  of  goods  after  they 
have  reached  their  destination,  and  they 
are  afterwards  stolen,  carrier  is  not  liable 
for  loss,  as  his  duty  is  fully  performed  and 
contract  of  carriage  ended  before  loss  hap- 
pens.    BUtvienthaTy.  Brainerd,  91  D.  350. 

Liablility  of  carrier,  where  consignee  has 
notice  of  arrival,  is  not  that  of  insurer, 
after  he  has  attempted  to  deliver  goods, 
but  is  prevented  from  performing  that  duty 
by  willful  absence  of  consignee  from  his 
place  of  business  during  business  hours. 
He  must,  however,  still  exercise  ordinary 
care  in  preserving  goods,  and  will  be  liable 
for  their  loss  if  he  is  negligent  in  this 
respect.  Adams  Exp.  Co.  v.  Darnell,  99  D. 
582. 

Instmetion  to  jury  that  if  consignee  was 
at  place  where  ffoo<u  were  to.be  delivered 
by  carrier  on  chy  following  their  arrival, 
when  he  had  notice  of  time  of  arrival,  it 
would  be  within  reasonable  time  for  pur- 
pose of  receiving  such  goods,  is  erroneous, 
as  it  tells  jury  plainly  that  those  facts 
would  not  terminate  carrier's  liability  as 
insurer,     /ft, 

40.  What  will  •xcuia  notice.— No- 
tice to  oonsiKoee  of  arrival  of  goods  is 
necessary,  and  will  not  be  excused  by  fact 
that  custom  of  delivering  ffoods  to  public 
draymen  prevails  at  port  of  arrival.  Dean 
▼.  Vaecaro^  75  D.  74i. 


Goods  may  be  stored  at  cost  of  consignee, 
where  pergonal  notice  of  time  of  landing 
cannot  be  served  on  him.  Kohn  v.  Packard, 
23  D.  453. 

Railroad  corporation  ceases  to  be  common 
carrier  and  becomes  warehouseman,  as  mat- 
ter of  law,  when  it  has  completed  duty  of 
transportation  and  assumed  position  of  ware* 
houseman,  as  matter  of  fact  and  according 
to  usages  and  necebsities  of  the  business  in 
which  it  is  engaged.  Rice  v.  Han,  19  R. 
433.  S.  P.,  MerdianU'  Dinpateh  etc  Co.  v. 
A^oore,  30  R.  541. 

Railroad  company  accepted  goods  for 
transportation,  executing  bill  of  lading 
conditioned  that  ffoods  must  be  removed 
from  station  on  day  of  arrival,  or  stored 
at  owner's  risk  or  expense,  and  in  case  of 
destruction  or  damage  while  in  station,  no 
damage  should  accrue.  Nfld,  1.  That  by 
legal  rule  company  was  not  bound  to  notify 
consignee  of  arrival;  2.  That  contract  ab- 
solved it  from  such  duty  in  any  event. 
Ottahioeiler  v.  Wabash  eU,  Ky  Co,,  53  R.  558. 

41.  EfllBct  of  consignee's  refusal  to 
receive  the  goods.  —  Carrier  is  relieved 
from  further  liability  as  carrier  after  he  has 
made  offer  to  deliver  property  under  circum- 
stances proper  for  such  delivery,  and  such 
offer  has  been  declined  by  owner;  and  his 
liability  for  any  loss  thereafter  occurring 
must  be  determined  by  terms  of  contract» 
express  or  implied,  under  which  he  assumed 
further  custody  of  property.  Toung  v. 
%Smith,  28  D.  57. 

Where  consignee  is  unable  or  refuses  to 
accept  jRoods,  carrier  must  secure  them  in 

f>lace  01  safety,  and  will  not  be  justified  in 
eaving  them  exposed  on  wharf.  Oslrander 
V.  Broivn,  8D.  211. 

Where  consignee  refuses  to  take  damaged 
goods  from  carrier,  and  latter  sells  them,  he 
must  account  to  consignor  for  difference  be- 
tween cost  of  goods  and  amount  paid  by 
insurers.     Caasilay  v.  Young,  39  D.  505. 

Doctrine  of  technical  abandonment  is  not 
applicable  to  common  carriers.  NeUlea  v. 
8.  Cai-oUna  R,  R,  Co.,  62  D.  409. 

Shipper  is  not  bound  to  take  from  carrier 
remnant  of  his  goods  in  whatever  condition 
they  may  be  identified  and  offered  to  him. 
And  where  person  delivers  to  railroad  com- 
pany for  transportation  1,716  pounds  of 
i'Ag>>  put  up  securely  in  bags,  he  is  not 
^bound  to  receive  from  company,  at  place  of 
destination,  500  pounds  of  rags,  lying  about 
loosely  outside  of  its  depot,  without  any 
proof  that  they  are  the  same  rags.  Chicago 
etc.  R.  R.  Co.  V.  Warren,  63  D.  317. 

Bank  is  not  excused  for  refusing  to  receive 

Cackage  from  carrier  offering  to  deliver  same, 
y  reason  of  fact  that  offer  is  made  after 
banking  hours,  and  that  vaults  are  locked 
and  cashier  is  gone  home  with  keys  thereof. 
Marnkaa  v.  American  Evp.  Co.,  73  D.  381. 
Carrier,  after  he  makes  proper  tender  ef 
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goods  to  consignee,  who  refuses  to  receive 
them,  holds  them  simply  as  mandatory,  and 
Is  then  liable  only  for  gross  negligence,     lb. 

Duty  of  carriers  towards  goods  which  con- 
signee refuses  to  receive  is  to  act,  so  far  as 
he  can,  consistent  with  his  right  to  collect 
liis  freight  and  preserve  his  lien  therefor,  in 
interests  of  consignor.  If  he  acts  as  any 
prudent  man  would  with  his  own  affairs,  he 
will  be  held  harmless.  Steamboat  KeytsUm  ▼. 
ifotes,  75  D.  123. 

Custom  which  disregards  this  rule  would 
be  unreasonable  and  unjust  to  shippers,  and 
they  are  not  bound  by  it.     lb. 

If  consignee,  at  earliest  practicable  mo- 
ment, does  not  take  his  property  from  pos- 
session of  carrier  after  transit  has  ended,  he 
may  thereby  be  deemed  to  have  consented 
that  it  should  remain  in  possession  of  carrier 
under  more  limited  liability  of  warehouse- 
man.    Wood  v.  Crocker,  86  D.  773. 

Where  consignee  of  goods  not  perishable 
refuses  to  receive  them,  carrier  becomes  the 
bailee  thereof  for  owner,  and  it  is  his  duty 
to  store  them  with  or  without  advance  of 
charges  for  such  reasonable  time  as  is  for 
best  interests  of  owner.  Banian  v.  Mtmplda 
etc  Packet  Co,,  24  R.  339. 

If  in  such  case  carrier,  being  unable  to  find 
warehouseman  who  would  store  them  and 
advance  freight  and  charges,  sells  them  at 
private  sale,  he  will  be  liable  for  conversion. 
lb. 

42.  Delivery  of  O.  O.  B.  goods.  ~ 
Consignee  is  entitled  to  reasonable  oppor- 
tunity to  inspect  goods  forwarded  by  car- 
rier, to  be  paid  for  on  delivery,  before  he 
accepts  them,  and  carrier  may  offer  him 
such  opportunity  without  becoming  charge- 
able for  price.  Lyons  A  Co.  v.  HUL  A  Co.^  88 
D.  189. 

Agent  sold  goods  on  credit  Principal 
sent  them  marked  C.  O.  D.  Carrier,  on 
written  order  of  agent,  delivered  goods 
without  receiving  the  cash,  held,  that 
it  was  question  for  jury  whether  mai'k 
**C.  O.  D."  was  notice  to  carrier  of  agent's 
want  of  authority.  DaytigH  Burner  Co,  t. 
OdUn,  12  R.  45. 

48.  Storing  the  goods.  —  Carrier, 
whose  duty  as  such  has  terminated,  cannot 
lay  aside  goods  which  he  has  carried,  and 
neglect  them,  but  he  still  remains  liable  for 
care  and  custody  of  property  until  he  has 
delivered  it  to  owner  or  his  agent,  or  has 
placed  it  in  such  situation  as  may  fairly  be 
regarded  as  equivalent  to  delivery.  Smith  v. 
N.  dt  L,  R,  R„  59  D.  364. 

Personal  deliver^'  b^  carrier  is  dispensed 
with  where  consignee  is  unknown,  and  after 
due  diligence  cannot  be  found,  or  is  dead  or 
absent,  or  refuses  to  receive  soods,  and  car- 
rier by  boat  in  such  case  having  carried 
goods  safely  to  destination,  may  relieve 
imself  of  farther  liability  by  aepositing 
them  with  responsible  third  person  in  that 


business  on  owner's  account,  in  aeoordanoa 
with  usage  at  that  place.  Depositary  then 
becomes  bailee  for  such  owner,  and  latter 
must  bear  loss  if  bailee  sells  goods  and  be- 
comes insolvent    Fisk  v.  Netcton,  43  D.  649. 

It  is  duty  of  carrier,  if  goods  are  not  called 
for  by  party  entitled  to  receive  them  after 
having  reasonable  opporunity  to  examine 
and  remove  them,  to  store  and  preserve 
them  safely,  and  in  readiness  for  delivery 
when  duly  called  for  by  such  party.  Car- 
rier is  then  released  from  responsibility  as 
common  carrier,  and  becomes  liable  for 
goods  only  as  warehouseman.  BlumeiUkat 
V.  Brainerd,  91  D.  349;  Redmond  y,  Liver- 
pool etc.  Steamboat  Ch.,  7  R.  390. 

Carrier  may  be  relieved  from  obligation  to 
store  goods  at  place  of  delivery  by  waiver  of 
consignor's  agent.    Stone  v,  Waitt,  52  D.  621. 

If  goods  are  deposited  in  warehouse  by 
carrier  to  wait  for  usual  trains,  carrier 
keeps  them  for  his  own  convenience  in  his 
capacity  as  carrier,  and  is  liable  for  their 
loss  as  such,  and  goods  are  not  in  any  proper 
sense  stored  for  owners.  Moae*  r,  B,  ^  Mm 
R.  R.,  66  D.  222. 

Where,  through  the  negligenoe  of  ser- 
vants of  carriers,  goods  shipped  over  their 
line  are  not  delivered  to  consignee  when 
called  for  by  him,  and  they  are  afterward 
destroyed  while  in  freight  department  of 
carriers,  latter  are  liable  for  loss.  Meyer  y. 
Chicago  etc  R'y  Co.,  I  R.  207. 

Goods  delivered  to  railroad  oorparation 
for  transportation  reached  destination  at 
half -past  three  in  afternoon  of  Saturday,  in 
one  of  rear  cars  of  long  freight  train,  which, 
on  account  of  its  length,  was  divided  into 
sections,  and  •  these  were  moved  up  sepa- 
rately to  freight  station,  and  their  contents 
discharged.  Consignee's  teamster  reached 
station  at  quarter-past  fonr  of  same  after- 
noon, and  remained  until  five,  at  which  time 
car  coutaining  goods  had  not  been  moved  up 
to  station  or  discharged.  He  was  told  by 
agents  of  carrier  that  goods  would  not  be 
ready  for  delivery  that  day,  but  that,  when 
reached,  they  would  be  placed  in  freight 
station  near  door,  where  he  oonld  get  them 
on  foUowinff  Monday.  Goods  were  dis- 
charged and  placed  in  freight  station  on 
Saturday,  but  too  late  for  delirery,  and 
building  and  contents  were  destroyed  bj 
fire  that  night,  without  any  negligence  oo 
part  of  railroad  corporation.  Held^  that  lia- 
bility of  railroad  corporation  as  carrier  was 
ended  before  loss  of  goods.  Rice  v.  If  art,  19 
R.  433.     Compare  Bagk  v.  WhUe^  37  D.  4.^. 

Consignees  of  gooiu,  residing  in  Boston, 
contracted  with  transportation  company  in 
New  York  for  carriage  of  goods  from  New 
York  to  Boston,  and  delivery  to  them  at  Bos- 
ton. Defendants,  connecting  carriers,  resid- 
ing in  Massachusetts,  received  goods  from 
New  York  transportation  company.  On  ar- 
rival at  Boston,  goods  were  demanded,  but 


CARRIEKS.  n.  705 

For  Index  to  Kotos  In  Amorloaii  Decisions  and  American  Reports.  s«»e  pp.  fr-259. 


refused,  because  delivery  was  not  then  con> 
renien^  and  same  afteraooa  they  were 
unloaded  and  placed  in  defendant's  ware- 
hoase  too  late  for  delivery.  Same  night 
warehouse  and  goods  were  burned  up.  IJtld^ 
that  defendants  were  liable  for  goods,  al* 
though  under  Massachusetts  decisions  rail- 
road company,  under  similar  circumstances, 
would  not  have  been  liable.  Faulkner  v. 
Bai%  37  R.  574. 

44.  and  subsequent  liability  of 

carrier.  —  It  is  not  necessary  that  express 
power  should  be  giv^  to  common  carrier, 
in  its  charter,  to  assume  liabilities  of  deposi- 
tary. This  is  one  of  ordinary  incidents  of 
Bttch  corporations,  unless  specially  restricted. 
Smit/i  T.  N.  L.  R,  R.,  59  U.  364. 

Carriers  retaining  freight  upon  their 
cars  for  owner's  accommodation,  and  at  his 
special  request^  but  without  additional 
compensation,  are  liable  only  as  gratuitous 
bailees  or  depositaries.  Kfiowlu  v.  AiUinlk 
tic.  /?.  R.  Co.,  61  D.  234. 

Where  common  oarrier  also  acts  in  capa- 
city of  warehouseman  in  relation  to  the  same 
goods,  he  must  prove  some  open  act  of  de- 
livery before  his  liability  can  be  changed 
from  that  of  carrier  to  that  of  warehouse- 
man. Cluoago  tie,  B.  B,  C<k  v.  Warren^  63 
D.  317. 

Common  carrier  by  railway  becomes  ware- 
houseman, and  responsible  only  as  such 
when  he  has  transported  goods  to  place  of 
destination,  and  safely  stored  them,  and  has 
them  ready  for  delivery.  Morris  and  Euex 
A.  R.  Co.  V.  Ayreti,  80  D.  215.  S.  P.,  Mobile 
eic  R,  R.  Co.  v.  PreufiU,  7  R.  586;  PelUm  v. 
Btnuelaer  A  S.  R.  R.  Co.,  13  R.  503. 

Carrier,  who  is  also  warehousemao,  re- 
ceiving freight  to  be  forwarded,  is  presumed, 
in  absence  of  evidence  to  contrary,  to  receive 
it  in  his  capacity  as  carrier,  and  if,  while 
awaiting  transportation,  he  stores  it  in  his 
warehouse,  and  it  is  burned  without  his 
fault,  he  is  liable  for  its  value.  Ladue  v. 
GriffUh,  82  D.  360.* 

Carrier,  by  assuming  relation  of  ware- 
houseman as  to  ^oods  in  his  charge,  is  bound 
only  to  use  ordinary  care  and  diligence  in 
keeping  them  safely.  BlumenUuil  v.  £raineixl, 
91  D.  349. 

Carrier's  responsibility  lasts  until  delivery 
to  owner  or  consignee,  or  until  that  of  some 
other  party  begina  But  he  may  be  both 
carrier  and  warehouseman,  and  he  cesses  to 
he  former  when  he  has  placed  goods  in  the 
warehouse^  after  which  he  is  only  liable  for 
ordinary  neglect.  Shenk  y.  Philadelp/ua 
Steam  A  Coi,  100  D.  541.  8.  P.,  McMillan 
▼.  Mkh.  SoutH  eicR.  R.  Co.,  93  D.  208;  Fen- 
ner  t.  B^aloeU.  R.  R.  Co.,  4  R.  709. 

Intermediate  carrier  of  connecting  line  of 
carriers,  receiving  goods  from  first  carrier  of 
route   for  transportation   and   delivery  to 

*  LI  ability  of  defendant  who  Is  both  carrier  and 
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third,  is  not  relieved  from  responsibility  by 
storing  them  in  waru house  at  eud  of  its  own 
route;  and  if  they  are  destroyed  by-  fim 
while  so  stored,  is  liable,  in  absence  of  ex- 
press contract,  although  contract  between 
consignor  and  first  carrier  relieved  latter 
from  liability  for  loss  by  tire.  Bancroft  v. 
MercJuinU'  DispaUJi  F,  Co.,  29  R.  4S2. 

Carrier,  who  has  performeii  his  contract  as 
such,  and  delivered  or  otfured  to  deliver,  or 
done  somethiuff  equivalent  to  delivery  of 
^oods  intrusted  to  him,  may  refuse  to  eater 
mto  new  contract  for  keeping  or  storing  said 
goods  as  bailee  for  hire  or  depositary.  It  he 
persists  in  his  refusal  to  receive  them  as 
such,  and  does  not  interfere  with  them  in 
any  manner,  he  is  not  liable  as  depositary 
for  any  damage  which  may  happen  to  such 
goods.     SmWi  V.  N.  *k  L.  R.  R.,  59  D.  3G4. 

Carrier  may  become  liable  as  depositary 
where  owner  of  goods  was  present  at  time 
they  were  lauded,  and  was  notiHed.  by  agent 
of  such  carrier  that  they  had  no  room  in 
which  to  store  them,  if  such  agent  after- 
wards places  goods  in  storehouse  used  bv 
such  carrier  for  storsse  purposes.  In  such 
case  jury  may  infer  that  agent  has  waived 
his  refusal  to  take  charge  of  them.     lb. 

45.  What  is  a  sufficient  delivery.*  — 
Carrier  by  means  of  ships  may  deliver  goods 
at  usual  wharf,  and  be  thereby  discharged 
from  liability  as  oarrier.  Norway  Plain*  Co. 
V.  Ronton  etc  R.  R.  Co.,  61  D.  423. 

Where  consignee  and  owner  of  goods  of 
bulky  nature  is  present  soon  after  their  ar- 
rival, accepts  consignment  and  pays  freight, 
and  goods  are  landed  on  public  wharf,  with 
notice  to  him,  their  legal  custoiiy  ii  trans- 
ferred from  carrier  to  consignee,  whose  duty 
it  is  to  protect  them;  and  if,  in  consequence 
of  his  neglect  to  remove  them,  they  suffer 
damages  from  weather,  carrier  is  not  respon- 
sible. Oooduriu  V.  Baltimore  etc  R.  R.  Co., 
10  R.  457. 

Discharge  of  cargo  from  vessel,  with 
knowledge  and  assent  of  custom-house  ofli- 
cer  placed  on  board  for  purpose  of  superin- 
tending unloading,  is  not  such  delivery  as 
relieves  carrier  from  liability  as  such.  Jfe- 
Avd^nifs  V.  W/iUlock,  11  R,  657. 

Whether  carriers  are  compelled  to  furnish 
help  to  remove  heavy  articles  from  their 
platform  to  wagons  sent  to  haul  them  away, 
and  whether  if  such  is  rule  the  company  is 
liable  for  loss  as  common  carrier,  or  merely 
as  bailees  for  hire,  qiuxrc  Benbow  v.  North 
Car.  R.  R.  Co.,  98  D.  76. 

46.  Effect  of  usage  on  mode  of  de- 
livery .f —  Where  precise  place  of  delivery 
is  material,  it  may  be  proper  to  allow  evi- 
dence of  local  usage;  but  where  question  is 
whether  or  not  goods  were  delivered  at  all, 

*See  notes  on  the  sufflciency  of  delivery  bv  the 
carrier,  8  D.  214-2iy;  42  D.  4i>7,  498. 

■fSee  notes  on  how  far  usage  governs  In  lacli 
caseSi  U  D.  647;  60  D.  W-IOL 
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eridence  of  nuge  \m  inadmissible.  Oslraitder 
V.  Broum,  8D.  211. 

Delivery  of  goods  to  cartman,  usually  or 
always  employed  by  consignee  to  transport 
his  goods  to  store  from  dock,  is  not  evidence 
of  delivery  to  consignee  of  articles  alleged 
to  have  been  lost,  idtbough  most  of  goods 
were  received  by  consignee.     lb. 

Custom  will  not  be  sanctioned  if  by  it 
publication  in  newspapers  of  time  of  landing 
makes  landing  equivalent  to  delivery.  Kohn 
V.  Packard,  23  D.  453. 

Uniform  usage  and  course  of  business  on 
part  of  proprietors  of  staffs  line,  to  leave 
goods  at  stage-houses,  to  oe  called  for  by 
consignees,  may  be  proved  to  relieve  them 
from  liability  for  not  delivering  goods  to 
consignee,  nor  giving  him  notice  of  their  ar- 
rival.    OOmon  V.  Culver,  31  D.  297. 

Evidence  of  usage  of  carriers  to  deliver  to 
wharfinger,  at  place  of  destination,  without 
notice  to  consignee,  money  or  other  articles 
transported  by  them,  to  be  delivered  bv  such 
wharfinger  to  consignee,  is  admissible  in 
action  against  them  by  consignor  for  loss  of 
package  of  bills  stolen  from  wharfin^^er  after 
delivery  to  him,  where  such  usage  u  shown 
to  have  been  known  to  consignor.  F,  Jb  M, 
Bank  v.  Champlain  T,  Co,,  42  D.  491. 

Usage  of  port,  that  in  order  to  constitute 
delivery  consignee  or  his  agent  must  receipt 
therefor,  is  TOth  unreasonable  and  illegal, 
and  evidence  of  usage  is  inadmissible  iu  de- 
fense to  action  against  consignee  for  loss  of 
goods  through  his  negligence.  Beed  ▼.  Bich- 
ardwn,  93  D.  165. 

Carrier  of  goods  from  port  to  port  is  not 
ordinarily  supposed  to  have  means  of  trans- 
porting them  inland,  unless  it  otherwise  ap- 
pears m>m  contract  or  established  usage,  and 
customary  wharf  for  discharge  must  be  re- 
garded as  place  of  delivery.  Morgan  v. 
2>i66^,  94  D.  264. 

Although  contract  does  not  require  owners 
of  vessel  to  deliver  ffoods  at  any  other  than 
usual  place  of  discharge  in  port,  yet  they 
have  no  right  to  land  ffoods  at  such  place, 
and  release  themselves  oy  so  doin^  from  ail 
further  responsibility,  without  giving  notice 
to  person  who  is  to  receive  them,     fb. 

Carrier  by  wator  cannot  be  held  for  loss 
of  goods  delivered  at  proper  landing-place, 
although  there  is  no  warehouse  there,  and 
he  gives  no  notice  to  consignee,  if  such  is 
uniform  usage,  although  neither  shipper  nor 
consignee  knows  usage;  Tumtr  v.  Huff,  55 
R.  580. 

Defendants  delivered  barrel  of  susar  at 
way-station  where  they  had  no  warehouse, 
but  gave  no  notice  to  plaintiff,  consignee. 
It  was  proved  that  it  was  custom  for  con- 
signees, at  that  station,  to  be  present  to  re- 
ceive goods  directed  to  them.  Held,  that 
delivery  on  platform  was  good  delivery  un- 
der eostom.  MeMatiers  ▼•  Penntyloania 
J2.  JS.  C^,  8  R.  264. 
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47.  Time  of  deliTery.  —In  respect  \m 
time  of  delivery,  carriers  are  bound  to  exer- 
cise no  more  than  due  diligence.  PanomM  t. 
Hanty,  28  D.  521. 

Carrier  must  deliver  ffooils  at  enaeonsMo 
hour  to  dischaige  himseli;  and  if  he  tender* 
them  at  consignee's  store  after  busineas 
hours,  when  store  is  closed  and  hands  ha%'e 
gone  away,  consignee  may  refuse  to  receive 
them,  and  carrier  will  remain  liable  aa  car- 
rier.    HiU  V.  Humphrtv*,  39  D.  1)7. 

But  what  is  reasonable  time  in  case  of  a 
carrier  by  wster  must  be  determined,  under 
all  circumstances,  with  view  to  condition  of 
river,  season  of  year,  and  stete  of  weather. 
Benwtt  y,  Byram,  lb  D.  90. 

Obligation  of  common  carrier  to  deliver 
goods  according  to  his  contract  is  suspended 
only  during  any  temporary  obstruction. 
Hence,  he  is  bound,  notwithstanding  hin- 
drance of  navigation  by  low  water,  to  de* 
liver  goods  in  safety  as  soon  as  he  can  by 
reasonable  diligence  after  removal  of  un- 
avoidable cause  of  delay,     lb. 

Evidence  of  habit  and  custom  of  hank  to 
receive  packages  after  usual  banking  honrsi, 
and  before  final  cloBing|  of  bank  building  for 
day,  is  properly  admitted,  for  purpooe  of 
enabling  jury  to  determine  whether  or  not 
tender  of  package  to  bank  b^  carrier  waa 
made  at  proper  time,  where  action  is  brought 
by  consignor  of  such  packaee  against  carrier 
to  recover  for  its  loes,  and  Tatter  defends  on 
ground  that  he  offered  to  deliver  package  tu 
bank,  which  refused  to  receive  same.  Mar^ 
8/uUl  V.  American  Exp,  Co,,  IZ  D.  381. 

48.  Effect  of  oelav  in  delivery* 

Carriers  are  bound  to  deliver  goods  within 
reasonable  time;  and  on  failure  to  do  ao^  in 
absence  of  proof  of  diligence,  they  are  lialUe 
for  damages  occasioned  by  delay.  AeUies  v. 
South  Carolina  B.  B,  Co,,  62  D.  409;  Pt^  v. 
Chicago  etc  B*y  Co,,  91  D.  446. 

Carrier  is  liable  on  his  express  contract  to 
deliver  within  specified  time,  notwithetaad- 
ing  that  delay  of  which  plaintiff  oomplaina 
was  caused  by  ineviteble  accident.  Hot' 
mony  v.  Bingham,  62  D.  142. 

Carriers  must  use  every  reasonable  effort 
to  deliver  freight  at  destination  without  de- 
lay, and  are  liable  for  immediate  and  proxi- 
mate damages  resultins  from  such  neglect 
of  duty.  Ohio  etc  B.B.  Co.  v.  Dunbar,  71 
D.  291. 

Shippers  do  not  waive  their  righto  to  r^ 
cover  damages  of  carrier  for  delay  in  deliv* 
ery,  in  consequence  of  receiving  gooda  and 
disposing  of  portion  at  private  sale.  Such 
facts,  however,  may  be  considered  in  miti- 
gation of  damages.  Bathbome  v.  ^eo^  50  D. 
579. 

Owners  of  a  vessel  are  liable  to  ahipper 
for  delay  in  delivery  of  goods,  if  delay  waa 
caused  by  putting  into  intermediate  port 
for  purpose  of  repairing  defects  whi^  ex* 
istea  at  oommeaoement  of  ▼eyafe,  ae  ae  la 
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render  Teasel  nnseaworthy,  or  if  Tessel  is 
detained  at  sach  port  longer  time  than  was 
required  to  make  repairs  necessary  for  com- 
pletion of  Toyaffe.    7  b, 

Delay  of  twelve  days  in  deliTering  foods 
held  so  unreasonable  as  to  subject  railroad 
eompany,  as  common  carrier,  to  damages. 
Mm.  SmiHi  eie.  B.  B,  Co.  ▼.  Day.  71  D. 
278. 

What  is  "  reasonable  time  "  in  which  car- 
rier mast  delirer  goods  depends  npon  all 
mreomstances  of  each  particular  case.  Peet 
T.  Chkago  etc  R'y  Co.,  91  D.  446. 

There  is  no  invariable  mle  that  freight  of 
all  kinds  shall  be  transported  and  delivered 
in  order  in  which  it  is  received,  without  re- 
gard to  its  character  and  condition,  or  its  lia- 
bility to  perish.    lb. 

Curier  is  not  required  to  notify  shipper  of 
ctrenmstances  or  causes  which  will  delay  de- 
liTery  of  goods,  such  as  press  of  freisht  which 
has' existed  for  long  time,  and  which  was 
known  to  company  when  they  received 
ffoods.  Shipper  should  himself  seek  all  such 
information  as  this  that  he  desires.     76. 

If  carrier  is  chargeable  with  knowledge 
that  article  carried  is  intended  for  market, 
and  nnreasonably  delays  its  delivery,  and 
there  is  depreciation  in  market  value  of 
article  at  puce  of  consignment,  between  time 
it  ought  to  have  been  delivered  and  time  it 
was  in  fact  delivered,  such  depreciation  will 
ordinarily  constitute  measure  of  damages. 
Derereta  v.  BwkUy,  32  R.  342. 

49.  liiability  for  miadallTery. —  Car- 
rier must  take  care,  at  his  peril,  that  goods 
are  delivered  to  right  person;  delivery  to 
wrong  person  renders  him  clearly  liable  for 
loss,  for  which  trover  will  lie.  Shenk  v. 
FJkUadeijMa  Steam  P.  Co.,  100  D.  541; 
Adams  v.  Blankendein,  66  D.  350;  McEnCee 
T.  N.  J.  Steamboat  Co.,  6  R.  28. 

Carriers  are  responsible,  as  a  general  rule, 
for  not  delivering  goods  to  right  person;  but 
delivery  which  will  end  respousibility  of 
earner  sometimes  depends  upon  variety  of 
eircamstanoes.  Hayes  r.  WelU,  Fargo,  A  Co., 
83  D.  89. 

Carrier  who  makes  mistake  in  delivery  of 
^ooda  is  liable  in  damages  for  any  diminution 
in  price  between  date  of  misdirection  and 
dale  of  its  coming  into  hands  or  under  con- 
trol of  proper  consignees,  but  after  that 
liability  is  at  an  end.  VmceiU  v.  Bather,  98 
D.  616. 

Carrier  is  not  relieved  of  responsibility  for 
loss  by  delivery  of  goods  through  mistake  or 
gross  imposition,  to  one  not  their  owner. 
Adams  r.  Blankenstem,  56  D.  350. 

Carrier  must  show  delivery  to  duly  au- 
thoriaed  agents  in  action  for  their  loss,  where 
delivery  is  made  to  personother  than  owner. 
/&.;  SheiAr.  PkUadehhia  Steam  P.  Co.,  100 
D.641. 

Delivery  of  letters  and  packages  must  be 
•ttlker  to  party  to  whom  letter  or  package  is 


addreaied  in  person,  or  to  some  agent,  clerk, 
or  employee  authorized  by  him  to  receive 
same.  But  this  often  depends  upon  estab- 
lished mode  or  custom  of  doing  business 
between  carrier  and  his  customers.  Httyes 
V.  WelUi,  Fargo,  ds  Co.,  83  D.  89. 

Where  consignor  of  goods  is  piilty  of 
negligence  in  not  properly  markmg  their 
destination  upon  them,  carriers  are  not  liable 
for  injuries  arising  from  their  being  mis- 
sent.  Ccmaar  v.  Chkago  etc  B^f  Co.,  1  R. 
164. 

Where  goods,  which  have  been  fraudu- 
lently ordered  by  individual  in  name  of  ficti- 
tious person  or  firm,  and  have  been  shipped  in 
compliance  with  order,  directed  to  such  per- 
son or  firm,  are  delivered  by  carrier  to 
stranjjer,  without  re<^niring  evidence  of  his 
identity,  carrier  is  liable  to  consignor  for 
their  value.  Price  v.  Oswego  S  S.  B*y  Co., 
10  K  475.  S.  P.,  Winslow  v.  Vermant  etc 
B.  B.  Co.,  1  R.  365.  Contra,  see  Dunbar  v. 
Boston  46  P.  B.  B.  Co.,  14  R.  576;  SamueiT. 
Cheitiey,  46  R.  467. 

Plaintiff  at  Columbus,  Oeorgia,  delivered 
household  goods,  marked  "R.  Adams,**  to 
defendant,  for  carriage.  He  accompanied 
them  as  far  as  New  Orleans.  There  he  di- 
rected defendant's  agent  to  forward  them  to 
Bremond,  Texas.  By  mistake,  agent  shipped 
them  to  Brenham.  There,  on  authority  of 
letter  written  from  Burton,  signed  **R. 
Adams,"  they  were  forwarded  to  Burton, 
and  there  delivered  to  man  calling  himsidf 
Robert  Adams,  a  single  man  and  day -laborer, 
who  had  no  bill  of  lading  or  receipt  for  then, 
and  was  not  plaintiff.  Held,  that  defendant 
was  liable  for  goods  as  common  carrier.  It 
seems  defendant  would  be  liable  also  as 
warehouseman,  for  gross  neglijrence.  HouS' 
ton,  etc  By  Co.  v.  Adams,  30  R.  116. 

Plaintiff  consigned  freight  by  defendant's 
boats  to  W.,  at  (S.  By  arrangement  between 
W.  's  agent  and  defendant,  o?  which  plaintiff 
was  ignorant,  defendant  landed  freight  on 
river  hank  near  W.'s  house,  and  not  at  G. 
W.  refused  to  pay  charges  and  take  freight, 
and  defendant  subsequently  permitted 
another,  unauthorized  by  W.,  to  take  it  on 
paying  charges.  Plaintiff  had  no  notice  of 
disposition  of  the  freight.  Held^  that  plain- 
tiff could  recover  value  from  defendant. 
Hoioard  v.  Steamship  Co.,  35  R.  671. 

60.  Right  to  freight.*  —  Written 
agreement  by  carrier  to  transport  merchan- 
dise for  another,  from  one  place  to  another, 
for  certain  period,  and  at  fixed  price,  is  bind- 
ing offer  for  that  period.  Harvey  v.  Con* 
nectieut  A  P.  B.  B.,  26  R  673. 

One  who,  having  contracted  to  carrv  goods 
to  certain  place,  converts  part  of  them  to 
his  own  use  on  the  way,  may,  in  action 
against  owner  of  goods,  recover  whole  freight 
stipulated  to  be  paid,  if  defendant  does  not 

*  Nature  of  freight,  and  when  recoverable,  aee 
noce^tiOD.  149-ld£ 
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daim  any  deduction  for  goods  not  deliTored. 
BiU  y.  LeadbfUer,  66  D.  305. 

61.  where  there  are  connecting 

carriers.  — Carrier  intmsted  with  goods  can- 
not, by  transferring  them  to  another  carrier 
for  transportation  to  designated  point*  confer 
upon  latter  a  right  to  freight  as  against 
c-vner  of  goods.  FUeh  ▼.  Newberry,  JQ  D. 
S3. 

Owner  of  ressel  who  has  received  goods  to 
be  carried  for  latter  part  of  voyage,  from 
prior  carrier  who  had  possession  apparently 
lair,  under  bill  of  lading  authorizing  reship- 
ment^  is  entitled  to  his  freight,  although 
prior  carrier  obtained  possession  of  goock, 
and  secured  contract  for  entire  voyage  by 
reasons  of  false  representations  made  to  ship- 
per.    Waiher  v.  Casaatnay,  50  D.  551. 

Carrier  who  in  good  faith  enters  into  con- 
tract for  transportation  of  goods  in  hands  of 
agent  cannot  oe  made  to  suffer  becaase  in 
entering  into  such  contract  agent  disobeyed 
his  secret  instructions.     Ih. 

Damages  to. goods  on  any  part  of  line  of 
transportation,  which  is  composed  of  line  of 
several  carriers,  who,  by  their  common 
agent,  agree  to  transport  goods  over  whole 
line  at  specified  freightage,  which  is  to  be 
divided  among  several  carriers  in  stipulated 
proportions,  may  be  set  off  in  action  by  one 
carrier  for  whole  freightage.  FUMurg  JR.  JR. 
Co.  V.  Ha$uia,  66  D.  427. 

Where  steamboat  received  freight  from 
railroad  oompanv  and  delivered  it  to  con- 
signees, and  collected  freight  charges  due 
itself  and  also  that  due  railroad  company, 
under  contract  to  deliver  freight  entered  into 
between  railroad  company  and  officers  of 
boat,  — hM,  that  boat  was  liable  for  amounts 
so  collected.  Chicago  etc  R,  R.  Co,  v.  Steam- 
hoot  Woodaidef,  77  D.  125. 

Where  plaintiff  seeks  to  treat  "freight 
tariff"  between  points  on  two  connecting 
lines,  and  which  provides  for  responsibility 
of  "  the  line "  for  ffoods  shipped  over  it»  as 
contract  between  himself  and  defendants, 
varying  what  would  otherwise  be  legal  lia- 
bility of  latter,  he  is  bound  by  its  provisions, 
and  declaration  in  such  tariff  that  **the 
line  "  will  not  be  responsible  in  certain  cases 
is  controlling  in  those  oases.  Burroughs  v. 
N&rwieh  etc  R.  R.  Co.,  I 'EL  78. 

Where  carrier  has  failed  to  perform  his 
own  contract,  he  may  still  recover  his  ad- 
vances for  charges  of  previous  carrier  under 
independent  contract,  although  his  bill  of 
lading  is  for  carriage  and  delivery  upon  pay- 
ment of  freight  and  charges.  Western  Tranap, 
Co.  V.  Hoyt,  25  R.  176. 

In  absence  of  agreement,  carrier  cannot 
bind  other  carriers,  forming  connecting  line 
with  his  own,  as  to  rates  of  freight;  and  if 
such  other  carriers  receive  freight  from  first 
carrier  under  bill  of  lading  issued  by  him, 
thev  do  not  impliedly  assent  to  his  rates,  if 
artidea  shipped  are  of  different  character 


from  those  billed,  and  usually  efaarved  ml 
higher  rate,  but  they  may  recover  nigher 
rate  for  transportation.  Sumner  v.  Samerm 
JR.  R.  AM*n,  32  R.  565;  Schneider  v.  ITeaiUL 
3  R.  56. 

It  seems  that  remedy  of  shipper,  in  sndi 
case,  is  against  contracting  company.  i5dbie»- 
der  V.  WvoM,  3  R.  56. 

Railroad  company  receiving  Koods  from 
connecting  railway  for  carriage,  nnaccom- 
panied  bv  any  bill  of  back  charges*  most 
forward  them  forthwith,  notwithstanding  its 
rule  is  to  require  such  bill  before  forwarding. 
Dunham  v.  Boston  etc  R.  R.  Co.,  35  R.  31i. 

62.  Who  liable  for  freight.— C^urrier 
is  not  bound  to  look  to  consignee  nor  to  con- 
signor's factor.  Eayward  ▼.  Middkitm^  15 
D.  615. 

Carriers  may  advance  to  forwarding  agent 
of  goods  existing  charges  upon  them,  and 
consignees  and  owners  are  liable  to  refond 
same,  and  no  private  arrangements  of  con- 
signee with  forwarding  agent  will  affect  right 
of  carrier  to  recover.  White  v.  Kami,  44  IX 
294. 

Consignor  is  originally  liable  for  freight 
on  goods  shipped  hy  him  under  contract^  or 
for  his  benefit,  and  insertion  in  bill  of  lading 
of  stipulation  for  delivery  to  consignee^  "  he 
or  they  pairing  freight,  does  not  of  itself 
relieve  consignor;  such  provision  being  for 
benefit  of  carrier,  who  may  waive  it,  and  re- 
sort to  consignor,  unless  latter  is  exonerated 
by  some  special  stipulation.  EoUt,  Weat" 
eoU,  69  D.  74;  Barker  v.  Havens,  8  D.  383. 

68.  I«ien  for  fireight. — Churier  hae  a 
lien  upon  goods  transported,  and  right  to 
retain  possession,  as  against  general  owner. 
until  his  reasonable  charges  are  paid.  Anses 
▼.  Palmer,  66  D.  271. 

Same  consequences  attach  to  this  lien  as 
to  that  of  factor.     lb. 

Carrier  need  not  be  paid  in  advanoe,  nn- 
less  he  specially  demands  it,  and  he  hae  a  lisa 
on  goods  carried  for  his  freights  WUmm  ▼• 
Grand  Trunk  Ky,  96  D.  485. 

Carrier  having  delivered  part  of  quantity 
of  goods  consigned  to  one  person,  without 
collecting  freight^  has  a  lien  therefor  npoa 
part  undelivered,  even  as  against  consignor's 
right  of  stoppage  in  transit.  Potts  ▼.  Nem 
York  €te.R.R.  Co.,  41  R.  247;  i^eas  Haven  4 
N.  Co.  V.  Campbett,  35  R.  360. 

Carrier's  lien  does  not  deprive  owner  of 
goods  of  right  to  their  immediate  posee^ioo 
as  against  a  wrong-doer.  Ames  t.  /*aieier, 
66  D.  271. 

Consignee  is  not  bound  to  make  tender  to 
carrier,  who,  having  no  legal  claim  on  gooda 
for  anything  besides  freight,  refuses  to  de- 
liver them  unless  further  sum  is  first  paid» 
where  consignee  is  ready  to  pay  frei^L 
And  in  action  of  trover  for  goods,  earner's 
refusal  to  deliver  them  is  evidence  of  oonver^ 
sion.     Adams  t.  Cku-k,  57  D.  41. 

No  lien  ezisti  lor  lrei||^t  in  iarer  el  ma^ 
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fficr  unlaw  relation  of  debtor  uid  oreditor 
•xiiti  between  owner  and  carrier,  ao  that  ao- 
tuui  at  law  might  be  rastained  for  recorery 
of  freight.    FUchr.  Newberry,  40  D.  83. 

Guner  who  hat  reoeired  gooda  without 
oonaent  of  owner,  ezpreas  or  implied,  to 
their  delivery,  eennot  detain  them  against 
latter  for  transportation  ohargee.  Uk;  Sob- 
4mmm  ▼.  Baker,  61  D.  64. 

Carrier  cannot  acquire  lien  on  property 
of  United  Statee  for  ■erdoes  in  traniq^rt- 
luff  it.  DnfeU  T.  Oorman,  66  D.  643. 
^liea  doee  not  exist  on  gooda  of  one  for 
freight  and  oharsee  on  goods  of  another, 
diipped  by  same  bill  of  ladiog  to  aame  oon- 
wgneo.  Hale  ▼.  BarreU,  79  D.  367. 
^niiere  carrier  by  water,  after  landing 
goods  at  wharf  in  oity  to  which  tiiey  are 
oonaigniedy  Toluntarily  aasnmes  delirery  of 
them  to  consignee  at  his  place  of  business, 
BO  lien  for  cartage  arises.  Biehardson  ▼. 
AkA,6K2ia 

One  who  carries  property  for  oouto- 
Bienoe^  and  at  request  of  iMkilee  thereof,  has 
BO  Uen  thereon  for  services  as  against 
owner.    OOmm  ▼.  CMfm,  9  R.  13. 

Carrier,  haring;  received  goods  for  trans- 
fertation,  and  given  bill  of  lading,  cannot 
detain  them  for  debt  due  to  himself  not 
eonneeted  with  carriage.  Pharr  ▼.  ColUns, 
48  R.  261. 

54.  —  whoro  thero  azo  connecting 
linos.* — Second  carrier  who  receives  goods 
for  transportation  from  prior  carrier,  un- 
der bill  of  lading  which  provides  for  re- 
flhipment,  has  lien  on  goods  for  his  freight. 
finch  seoond  carrier  is  not  mere  agent  of 
first.     Waiter  t.  Canaway,  60  D.  661. 

Carrier  acts  as  forwarding  agent  of  con- 
eignor,  in  receiving  goods  to  be  earried 
over  his  own  line,  and  thenoe  over  success- 
ive lines  eonneeted  therewith,  in  absence 
ei  special  instructions  from  consignor  to 
■aoceeding  carriers;  and  last  earner  has 
Uen  upon  goods,  not  only  for  freight  upon 
his  own  ^art  it  route,  but  also  for  any 
freight  paid  by  him  from  commencement 
ei  transportation.  Brlgg$  t.  Boston  ele.  B,  B. 
Oo.,  83  D.  626. 

Where  several  independent  carriers  re- 
eoive  gooda  in  sucoession,  each  is  entitled 
to  payment  in  advance  or  to  lien  therefor, 
tBCluding  back  charges  paid;  but  not  after 
Botioe  not  to  receive  such  goods.  Memyliia 
T.  Ptomdenee  etc  B.  B,  Co.,  43  R.  46. 

56.  liion,  how  enforced.  —  Carrier  has 
BO  right  to  sell  goods  to  enforce  his  lien 
tfiereon  for  freight  earned  by  him  in  their 
transportation,  and  for  freight  earned  by 
preceding  carriers  of  goods  and  paid  by 
him.  Briggo  t.  Boston  etc  B.  B,  Co,,  83  D. 
026. 

But  if  he  sella  them,  and  owner  regains 

*  Blf lit  to  detain  goods  anlnst  owner,  when 
■esBssitoB  was  ooC  leceived  nom  him,  see  uote, 
10  D.  44,  46. 
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possession  throu|[h  friend  who  buys 
in,  owner,  in  action  of  trover  therefor, 
recover  only  whatever  damages  he  soe- 
tained  in  rMraining  paeseaaioa,  Bwd  ▼• 
Hadxll,  41  D.  887. 

In  selling  freight  for  eharge%  earrier  li 
bound  to  use  reasonable  diligenoe  to  aeoer- 
tain  character  of  packages  from  external 
indicaticns,  and  to  oommnnieate  his  know!* 
edffe  to  bidders,  and  if  he  fails  to  de  ao^ 
and  sells  valuable  freight  to  favorite  hav- 
ing superior  knowledge,  at  nominal  pricey 
he  and  purchaser  aro  Uable  to  actica  el 
damages  by  injured  party.  Naihcm  r. 
Shwere,  46  R.  803. 

56.   and  how  lost  —  Usb  for 

f roight  and  charges  is  loot  if  gooda  are  de- 
livered to  consignee,  upon  hia  Bote  there- 
for, and  ia  not  revived  if  carrier  or  his  agent 
afterwarda  accidentally  obtaina  poaaeaaion 
of  them.    Hale  ▼.  Barrett,  79  D.  367. 

Garrier'a  lien  on  goods  transported  la 
onlv  oo-eztensive  with  his  right  to  claim 
and  recover  freiffht.  Thenforo^  where 
carriers  have,  by  aela]f  in  transporting  and 
delivering  sooda,  injured  consignee  to 
amount  equu  to  their  charge  for  freight^ 
their  lien  ceases,  and  oonsiffuee  may  main- 
tain roplevin  for  goods  wiUiout  paving  or 
tendering  freight  Dyer  ▼.  Ortutd  l?unk 
B^yCo.,llL&0. 

Carrier,  who  haa  contracted  te  transport 
goods,  and  deliver  them  to  consignee,  but 
who,  on  arrival  of  the  goods  at  their  destina- 
tion, stores  a  portion  instead  el  delivering 
them,  is  not  entitled  to  froight,  nor  even  to 
pro  rata  freight  on  portion  storod,  althou|^ 
consignee  may  have  taken  goods,  indemni- 
fying warehouseman  against  any  claim  for 
freight.  Weetem  Trwuf.  Oo.  v.  Boyi,  26 
R.  176. 

57.  IMsoriminatingfireight.— Oarrier 
owes  eoual  dutjr  to  all,  and  it  cannot  be  die- 
chargea  if  he  is  allowed  to  make  unequal 
preferences,  and  thereby  pnvent  or  impair 
enjoyment  of  common  rigbt.  Meeeenger  v. 
Pennsylvania  B.  B>  Co.,  18  R.  764. 

Garner  is  bound  to  carry  for  reasonable 
remuneration,  but  ia  not  bound  to  carry  at 
same  price  for  alL  Johnson  v.  Pensaeoia  etc 
B^yCo.,2^VL  731;  Bx  parte  Benson,  44  R. 
564. 

Railroad  company  is  not  bound  te  carry 
large  and  small  quantities  of  same  kind  el 
merchandise  between  same  points  at  same 
price.  Concord  etc  B.  B.  w.  ForsaiHk,  47  & 
181. 

m.  Careikm  or  PABSKfonta. 

58.  Obligation  to  carry  passengeni. 
—  Carrier  cannot  reject  or  receive  a  customer 
at  pleasure.     HolUster  v.  Nowlen,  32  D.  456, 

Uarrier  is  bound  to  receive  passengers  and 

?;oods,  if  he  have  room,  and  transport  them 
or  reasonable  oompensatioBi    Oote  ▼•  Good' 
win,  82  D.  470. 
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Daty  imposed  npon  carrier  to  atop  at  any 
particnlar  station,  after  having  advertised 
to  do  so,  is  imposed  npon  him  as  common 
carrier,  and  does  not  proceed  from  special 
oontraot  to  transport  any  particular  pas- 
senffer.     BHm  v.  MeCaughan^  66  D.  688. 

Where  carrier  advertises  to  stop  at  a  cer- 
tain station^  and  take  np  passengers,  and 
neslects  to  do  so,  courts  are  inclined  to  con- 
sioer  action  against  him  for  his  neglect  aa 
founded  in  tort,  unless  special  contract  is 
very  clearly  shown  by  declaration.  Action 
must  be  regarded  as  in  nature  of  action  on 
case  for  violation  of  duty  of  carrier,  arising 
from  bis  engagement  to  public.  Character 
of  action  must  be  determined  by  nature  of 
grievance^  rather  than  by  form  of  declara- 
tion,   lb. 

Carrier,  in  such  case,  is  bound  by  rules  of 
common  law  to  perform  his  undertaking, 
and  no  consideration  other  than  general  legal 
obligation  resting  upon  him  from  nature  of 
his  business  need  be  shown  by  one  who  has 
been  injured  by  his  acts.  Unless  good  and 
sufficient  reason  be  shown*  any  individual 
injured  by  violation  of  his  obligations  may 
maintain  action  for  injury.    /&. 

Line  of  steamers  conveyed  mails  and  pas- 
sengers between  two  points.  They  occasion- 
ally stopped  at  intermediate  stations,  first 
S'ving  notice  of  their  intention  so  to  do. 
uesBon  was,  whether  company  were  under 
legal  obligation  to  stop  at  certain  station  at 
specified  time,  and  taike  on  passengers.  It 
was  shown  that  company  wrote  letter  to 
'  postmaster  at  this  station,  tellins  him  to 
have  mail  ready  at  this  time,  as  they  were 
going  to  stop  one  of  their  boats  there  to  re- 
ceive same.  They  also  directed  him  in  this 
letter  "  to  advise  all  who  might  feel  inter- 
ested, "  of  this  fact.  He  posted  letter  in  con- 
spicuous place,  ffeld,  tnat  request  above 
quoted  extended  to  persons  desiring  to  take 
passage  upon  boat^  as  well  as  those  interested 
in  mail,  and  that  it  waa  proper  to  introduce 
evidence  outside  of  letter  for  purpose  of 
showing  this  fact.  It  was  proper  to  con- 
sider not  only  letter  making  appointment, 
but  circumstances  under  which  it  was  writ- 
ten, and  business  in  which  company  was  en- 
gased.    lb* 

It  is  no  ozonse  cm  part  of  carrier  of  mails 
and  passengers,  who  has  failed  to  keep  his 
obligation  to  stop  for  passengers  at  certain 
time  and  pointy  to  say  that  had  he  done  so 
he  would  nave  been  unable  to  perform  his 
contract  to  deliver  mails  on  time.     lb, 

69.  liiability  for  refusal  or  delay.  — 
Carrier  agreeing  to  transport  passenger  from 
one  point  to  another,  under  contract  which 
specified  that  latter  part  of  journey,  between 
intermediate  point  and  that  of  passenger's 
destination,  should  be  traversed  in  particular 
steamer,  is  not  excused,  by  loss  or  wreckage 
of  such  vessel,  from  carrying  passenger 
beyond  mob  intermediate  pomt  or  over  por- 
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tion  of  route  specified  to  be  traversed  m 
such  vessel;  but  if  loss  of  such  vessel  waa 
act  of  God,  it  was  dutj  of  carrier  to  exer- 
cise diligence  in  providms  another  vessel  for 
carriage  of  |>aasenger,  and  to  use  all  means 
in  endeavoring  to  supply  another  vessel, 
which  a  diligent,  careful  man  exercises  in  re- 
gard to  his  own  affairs,  and  if  he  failed  to  do 
BO,  passenger  could  recover  of  cau'rier  all 
damages  which  he  necessarily  incurred  by 
reason  of  such  detention  or  uiluie  to  per- 
form, or  which  were  justly  imT>ntai>le  to 
defendant's  neslect  of  duty.  WilUamB  v. 
VanderbiU,  84  D.  333. 

Carrier  owning  separately  one  or  more  of 
several  lines  ot  conveyance  forming  ooa- 
nected  route,  and  operated  by  one  agency, 
may  become  bound  oy  special  contract  for 
carriage  of  passenger  over  entire  route;  and 
on  evidence  of  actual  contract  may  be  held 
liable  to  passenger  for  failure  on  part  of  one 
of  other  lines  m  connection  to  carry  him, 
notwithstanding  distinct  tickets  for  separate 
lines  were  sold  to  and  accepted  by  passenger; 
and  it  is  not  error  for  court  to  submit  to  jury 
questions  as  to  whether  defendant  waa  or 
was  not  such  carrier,  and  whether  he  did  • 
contract  to  carry  plaintiff  entire  route.     lb. 

A  earrier  of  passengers  may  establish  on 
his  car  or  vessel  an  agency  for  delivery  of 
passengers'  baggage,  and  may  exdnde  there- 
from all  other  persons  who  seek  to  enter,  or 
to  travel  thereon,  for  purpose  of  competing 
with  such  agencnr.  namy  v.  OftHer  Bay 
etc.  Co.,  23R.  115. 

60.  General  duty  of  carrier  to  pas- 
senger.* — Fasseneer  carriers  must  exhibit 
utmost  care  and  diligence  of  very  eantioas 
persons,  and  are  responsible  for  injuries 
caused  by  slightest  negligence,  or  which 
human  care  and  foresight  could  prevent. 
Farwh  v.  Rtigk^  62  D.  666;  OillainxUer  v. 
MadUon  etc,  R,  R,  Co.,  61  D.  101;  TuUer  v. 
Talhoi,  76  D.  695;  State  v.  Baltimore  etc. 
R.  R.  Co.,  87  D.  600;  Johtmm  v.  Wmona  etc. 
R,  R.  Co,,  88  D.  83. 

Charge  to  jurv  that  carriers  of  passengers 
are  only  liable  for  want  of  snch  care,  dili- 
gence, and  skiU  as  is  eharacteristio  of  cau- 
tious persons  is  too  narrow,  and  does  not 
express  their  full  degree  of  Uability  as  snch 
carriers.  Care  and  diligence  of  "  cantioos  " 
persons  is  too  indefinite  and  uncertain  a 
form  of  expression  to  be  used  in  charge  to 
jury.  Oalena  etc  B.  A  Co.  r.  Fay,  63  D. 
323. 

Carriers  of  passengers  are  required  to  nss 
highest  degree  of  care,  diligence^  vigilance, 
and  akill  in  aelection  of  materials,  construc- 
tion of  vehicles  and  other  means  of  trans- 
portation, and  for  their  conduct  and 
management,  repair  and  preservation  of 
them,  with  view  to  comfort^  safety,  and 
transportation  of  passengers  and  their  bag- 

*  Degree  of  oare  exacted*  sse  aoisb  tt  SL 
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gago^  and  they  are  liable  for  alight  neffle<}t 
or  oareleeaneea  in  any  of  these  partiomara, 
qualified  by  reciprocal  duty  of  passenger 
tluit  hia  want  of  ordinary  care  does  not 
eanae  or  oontribnte  to  prodnoe  injury.    /& 

Steamboats  carrying  ysssenfl[ers  for  hire 
are  required  to  be  provided  with  whatever 
ie  naoessary  to  insure  entire  safety  and  secu- 
rity of  passengen.    LabdeU  v.  BtiUiit,  S3  D. 

Oarriar^a  eomplianoe  with  positive  statute 
r^^latlooa  does  not  exempt  him  from  re* 
sponsibility  for  neglect  to  oiMwrve  all  other 
reaaonable  precautions  against  danger.  Stm" 
mons  V.  ^€10  Be4f«rd  ele.  Co..  98  D.  99. 

If  carrier  fails  in  his  duty,  he  is  responsi- 
ble lor  oonsequenoes  of  hid  negligenoe,  al- 
though negUgenoe  or  misconduot  of  third 
narty  contributes  to  injury.  He  is  as  much 
oonnd  to  ^uard  aoainst  results  of  acta  of 
third  parties  as  of  any  other  oause»  opera- 
tioa  01  whieh  he  can  reasonably  antieipate. 
lb. 

Law  requirsa  el  oarriers  of  passengers  ex- 
ercise of  suoh  eare  on  their  part»  and  of 
their  servants^  as  will  insure  sue  carriage  of 
their  passengers  so  far  as  their  safety  de- 
pends upon  diligenee  and  care  of  those  en- 
gaged in  such  carriage,  and  makes  them 
responsible  for  any  injury  sustained  from 
omission  of  such  care  and  diligence,  dark 
r.  Skghih  Ate.R.B.  Co.,  98  D.  495. 

Degree  of  care  required  of  carriers  de- 
pends somewhat  upon  value  and  importanoe 
oi  what  is  to  be  carried.  Greater  value  to 
be  transported,  greater  need  of  care  and 
canfeion  on  part  of  caiiier.  If  business  is  of 
highest  moment,  that  is,  transportation  of 
liaasengers,  then  skill,  oaie^  and  diligence 
ahould  be  in  proportion  thereto.  Kmgki  v. 
Ponland  etc.  A  A  €f(K,  96  D.  449. 

Degree  of  responsibility  to  which  carriers 
of  passenffers  are  subjected  is  not  ordinary 
casv  merwy,  which  vrill  make  them  liable 
only  for  ordinary  n^lect,  but  extraordinary 
oarob  which  renders  them  Liable  for  slight 
negleot.  JTorrifMy  v.  Wigffhu  F.  Ch.,  97  D. 
402. 

Gsrriers  of  passengers  are  not  required  to 
«ae  sndi  d^;ree  d  care  as  would  be  wholly 
inconsistent  with  mode  of  conveyance 
adopted,  and  which  renders  its  use  imprac- 
ticable, nor  utmost  degree  of  care  which 
human  mind  is  capable  of  inventing;  but 
they  are  required  to  use  higheet  de([ree  of 
practicable  care  and  diligence  which  is  con- 
aiateut  with  mode  of  transportation.  Tuller 
r.  TcUboi,  76  D.  695. 

Carriers  of  passengers  are  not  insurers  of 
safety  of  their  passenffcrs;  their  duty  is 
measured  by  dangers  that  attend  railroad 
carriage;  and  they  must  exhibit  utmost 
foresight  as  to  possible  dangers,  and  ut- 
most prudence  in  guarding  against  them. 
Dtyo  V.  ^eis  Tori  Central  R,  R.  Co.^  88  D. 
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Carriers  ot  passengers  are  not  responsible 
where  all  reasonable  care,  skill,  and  dili- 
gence, prudence  and  foresight,  have  been 
employed.  They  are  not  uable  for  mere 
accident  in  absence  of  any  want  of  that  de- 
gree of  care  and  prudence  which  law  re* 
quires.  Qowftr  v.  UannSbal  eU,  R*  M*  Odu« 
90  D.  382. 

Doctrine  of  tmpondeai  stiperior  has  so  ap- 
plication to  relation  existing  between  carrier 
and  passeuger.  i'litt«6Mra4  e(&  iS.  iS.  Cb^  ▼• 
Amcfi,  91  D.  224. 

Duly  of  passenger  carrier  does  not  extend 
to  imprisonment  of  passenger,  so  as  to  pre- 
vent nim  firom  voluntarily  expoeinfl  hiuMolf 
to  needless periL  Jndianapoik ele,R.R.Cik 
V.  Rutherford,  92  D.  336. 

01. of  stage'Coaoh  company.--- 

For  injury  to  passenger,  stage-coach  propri- 
etors are  liable  only  lor  want  of  proper  oars^ 
diligence^  and  skilL  if otfMsr  v.  JVoiotoi,  IS 
D.456. 

Stage-coaeh  paasengsg  carriers  are  not  in- 
surers of  safety  of  passengers,  but  are  liable 
only  for  negligence^  and  therefore  are  not 
responsible  for  injury  caused  by  accident 
against  whieh  human  eare  and  foresight 
could  not  guard,  and  not  in  any  degree  oy 
negligence.    SUkbUm  v.  /Wy,  45  D.  188. 

But  they  are  responsible  for  all  accidents 
and  injuries  happening  to  persons  of  passen- 

gers  which  could  have  been  prevented  by 
uman  care  and  foresight.    FHtik  v.  Coo,  61 
D.  14L 

Burden  el  proof  is  on  passenger  carriers 
by  stage-coach  to  show  absence  oif  all  negli- 
genoe^ and  that  damage  or  injury  ooonrred 
by  inevitable  casualty,  or  by  some  cause 
which  human  care  and  foresis^t  could  not 
prevent.    FarUk  v.  Ragle,  62  D.  666. 

Stage-coach  passenger,  to  recover  for  in- 
jury bv  carrier,  must  show  negligence  or 
want  of  ordinary  care  and  prudence  by  car- 
rier, occasioning  jnjury,  without  fault  on 
his 
80. 


own   part.    KoUk  v.  PuMams  69  D. 


Passenger  on  publie  stage-ooaoh  may  re- 
cover against  proprietors  of  railroad  train 
for  damages  to  him  arising  firom  collision 
through  negligenoe  of  railroad  oompany, 
though  there  was  such  negligence  by  driver 
of  stage-coach  as  would  have  defeated  action 
by  its  owners.  Broum  t.  .^eas  York  CetUral 
R.  R.,  88  D.  353. 

Kelation  of  passenger  on  stage-ooach  to 
carrier  is  same  as  that  of  passenger  on  train 
to  railroad  oompany.    lb. 

In  case  of  injury  to  passenger  by  over- 
turning of  stage-coach,  —  heki,  1.  That  pas- 
senger was  not  neoessaril^  negligent  in 
having  his  arm  outside  wmdow;  2.  That 
overturning  wsa  prima  facie  proof  of  own- 
er's negligence;  3.  That  evidence  of  driver's 
want  of  skill  before  and  after  accident  was 
competent.  Sandereom  ▼•  Fraskr^  54  B. 
544. 
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02.  Injuries  to  paasengers,  gener- 
ally. * — Canien  of  jpaMengen  are  not  insur- 
ers against  all  accidenta.  Oalena  €te,M,  M, 
Co .  y.  Faif,  63  D.  323. 

But  they  are  boand  to  utmost  care  and 
skill  in  performance  of  their  duty.  And 
carrier  wul  be  liable  for  injury  mediately  or 
immediately  caused  by  its  negligence,  party 
injured  not  having  directly  oontributea«  by 
his  negligence^  to  injury.  ffueUenhamp  ▼• 
OUket^  Rjf  Co.,  90  D.  399. 

CSarrier  is  liable  for  injuries  to  passengers 
only  when  injuries  are  result  of  negligence 
on  part  of  carrier.  PiUebmvh  etc  H,  S.  Co. 
▼.  binds,  91  D.  224;  Camden  Uc  M.  R.  Co. 
▼.  Burke,  28  P.  488. 

Oarriers  of  passengers  are  not  liable 
for  such  perils  as  occur  wholly  without  their 
agency,  unless  there  is  some  want  of  care  in 
escaping  from  consequences  of  such  perils. 
8fn*ague  t.  Sniiih,  70  D.  424. 

Carrier  must  hare  and  use  all  means  to 
prevent  injuries  to  passenger  from  any  dan- 

fer  that  can  reasonably  be  anticipated. 
^iUsburgheU.  R.  R.  Co.  v.  Binds,  91  D.  224. 

CSarrier  is  not  liable  for  injuries  to  passen- 
gers resultinfl  from  occurrences  that  could 
not  reasonably  be  foreseen.     /&. 

Carrier  is  not  liable  for  injury  to  passenger 
caused  during  fight  between  mob  or  riotoas 
crowd  which,  at  regular  station,  rushed  upon 
oars  in  such  numbers  as  to  defy  power  of 
conductor  to  resist;  thoush  if  conductor, 
with  forces  at  his  commano,  could  have  re- 
sisted and  prevented  fight  or  entry  of  im- 
proper persons,  knowing  them  to  be  such, 
upon  tnin,  rule  might  be  otherwise;  and 
wnetber  he  could  have  done  so  is  properly  a 
question  for  jury.    / b. 

08.  What  amounts  to  negligence 
on  part  of  carrier.  —  Owner  of  steamboat 
is  chargeable  with  negligence,  who  has  failed 
to  provide  yawl  or  small  boat,  and  other 
oonvenient  appliances,  which  may  be  made 
available  to  save  passenger  from  drowning. 
LobdtU  V.  BuHitt,  33  D.  567. 

Owner  of  steamboat  is  liable  for  loss  by 
accidental  drowninff  of  slave,  who  was  pas- 
senser  on  boat,  when,  through  inattention 
ananeglect,  proper  exertions  were  not  made 
for  his  rescue.     lb. 

Prima  faaee»a»  of  negligenoe  against  car- 
rier is  made  out  when  passenger  proves  that 
he  was  such,  and  that  accident  and  injury 
occurred  to  him;  and  carrier  can  exonerate 
himself  only  by  rebutting  this  presumption. 
Oalsna  ete.  R.  R.  Co.  v.  Tarwood,  65  D. 
682.t 

Carrier  can  rebut  presumption  of  negli- 

*  Liability  for  Injury  suffered  by  passenger, 
Senerally,  see  note,  43  D.  85o-3t)7. 

rresumption  of  neKligeuce  from  Injury  to 
passenger,  see  note,  43  R.  7^-75. 

Burden  of  proof  respertiug  negligence  when 
passengers  injured,  see  note,  62  D.  67^-689. 

t  Proof  required  to  raise  presumption  of  negli- 
gence, see  note,  61 D.  67i»-6b». 
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gence  fairly  arising  against  him  from  i 
stances  attending  casualty  which  has  injured 
passenger,  only  by  proof  that  he  took, 
seasonably^  all  precautions  against  such 
casualties  which  experience  and  prudence  of 
very  cautious  persons  would  suggest  before- 
hand; and  thus  that  disaster  must  be  attribu- 
table to  aome  oanse  which  human  loreeifht 
could  not  guard  against  Bowesi  t.  Jxem 
York  Cent.  R.  R  Co.,  72  D.  529. 

Where  public  sleigh  was  proceeding  at 
moderate  degree  of  speed,  on  good  level  road, 
and  without  any  apparent  cause  suddenly 
turned  to  one  side  and  threw  passenger  from 
his  seati  injuring  him,  without  any  fault  on 
his  part,— -  Ae&i,  that  prima /aeie  case  of  neg- 
ligence is  established  uy  proof  ef  these  frtots. 
i$ttfi  ▼.  OUmer,  26  R.  744. 

When  steamboat  is  putting  paasengen 
ashore  at  wharf,  fall  of  landing-plank,  while 
passenger  is  carefully  walking  over  it,  is 
presumptive  evidence  of  negligenoe  on  pert 
of  steamboat  proprietor.  Bagle  PaebeC  Co.  v. 
De  Pries,  84  R.  246. 

Passenger  for  hire  on  steamboat,  attempt- 
ing to  go  ashore  before  reaching  hia  desti- 
nation, sustained  personal  injury  from  car^ 
rier*B  negligent  omission  to  provide  lights. 
Held,  that  carrier  was  liable.  Dice  v.  WU- 
iametU  Transp.  etc.  Co.,  34  R.  575. 

64.  Contributory  negligence  of  psa- 
senger.  —  Where  passenger,  in  exercise  of 
reasonable  precaution,  leaps  from  coach  te 
escape  peril  from  accident  for  which  propri- 
etors are  liable,  they  are  responsible  to  hira 
for  injury  he  sustains,  although  he  might 
have  retained  his  seat  with  safety.  InytdU 
V.  BtUs,  43  D.  846. 

Carriers  are  not  answerable  for  lower  de- 
grees of  negligence  on  part  of  passengers 
until  they  amount  to  rashness  and  reokleas- 
ness.  Oalena  and  Chicago  etc.  R.  R.  Oo^  r. 
Fern,  68  D.  328. 

rassen^^er  carrier  will  be  liable  where  its 
own  negligence  is  proximate  cause  of  injury, 
though  passenger  wss  also  negliffent  at  time. 
Zamp  V.  Wilmington  etc.  Co.,  64  D.  768. 

Carriers  of  passengers  are  bound  to  um 
utmost  care  and  dili^^ence  in  providing  for 
their  safety;  but  earner  is  not  liable  if  neg- 
ligence of  passengers  produces  injury  with- 
out fault  of  carrier.  Chicago  etc  R.  R.  Os^ 
V.  Cfeorge,  71  D.  239. 

Passengers  on  staffc-coach  cannot  recover 
for  injury  resulting  trom  negligence  of  third 
party,  in  case  negligence  of  driver  of  coach 
contributed  to  injury.  Driver  represents  his 
passengers,  and  his  negligence  must  be  re- 
^rded  an  their  negligenoe.  Brown  v.  Ifem 
York  Cent.  R.  R.  Co.,  88  D.  35a 

Plaintiff  was  passenger  in  stage  sleigh 
used  by  defendant,  a  city  railroad  company, 
in  consequence  of  snow-storm  which  had 
obstructed  track  so  that  cars  could  not  run. 
Sleigh  was  furnished  with  foot-boards,  or 
fenders,  on  which  plaintiff  was  ridings  iusids 
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of  sleigh  being  fulL  Passengers  were  sl« 
lowed  to  ride  in  this  position,  and  their  fares 
were  taken  without  objection.  Plaintiff  was 
injured  while  so  riding  by  collision  of  an- 
other sleigh  with  stage  sleigh.  HtHy  that 
plaintiff  was  not  guilty  of  contributory  negli- 
gence jter  m;  and  that  where  driver  of  stage 
■leigh  was  negligent,  negligence  of  the  driver 
of  other  sleigh  would  not  relieve  defendant 
fxoqk  responsibility  for  injury  to  plaintiff'. 
Spotmer  ▼.  Brookljfn  CU^  ^  ^  Oa.,  13  R. 
570. 

65.  Liability  for  tortiofa«  acta  of  ser- 
vants. —  Passenger  carriers  are  responsible 
for  assaults  and  batteries  committed  by 
their  employees  upon  passengers.  Hanson 
T.  European  etc  B*f  Co.,  16  R.  404. 

Carrier  is  liable  for  malicious  and  criminal 
assault  of  servant  upon  passenger  when  com- 
mitted in  carr}'ing  out  what  senrant  sup- 
posed to  be  order  from  company,  although 
each  order  did  not  contemplate  its  enforce- 
ment by  such  means.  MeKmUy  ▼•  Chicago 
ctfe.  i?.  R.  Co,^  24  R.  748. 

Carrier  is  liable  for  malicioos  sasault  by 
servant  on  passenger,  moving  cause  of  as- 
aanlt  being  passenger's  ezoostulation  with 
servant  for  assault  on  third  person  outside 
vehicle.  SUwatri  v.  Brooklyn  etc  Ji,  B.  Co^ 
43  R.  186. 

66.  — —  or  their  negligence.  —  Car- 
riers of  passengers  engage  not  only  for  com- 
petent skill  of  their  employees,  but  for  its 
uithful  and  continued  application.  Oillen- 
waier  v.  Madisom  eie,  M.  B.  Co,.  61  D. 
101. 

Negligent  act  or  omission  of  agent  or  ser- 
vant IS,  as  to  public,  employer's  act,  whether 
employer  be  natural  or  artificial  person. 
Ih. 

Presumption  is,  that  stage-coach  accident 
causing  injury  to  passenffer  occurred  by 
driver  s  negligence.  FariSk  v.  BeigU^  62  D. 
666. 

Proprietors  cl  stage  line  must  furnish 
competent  and  careful  drivers;  and  if  pas- 
senger is  permitted  to  drive,  by  them  or  by 
regular  driver,  he  is  for  time  being  driver, 
and  proprietors  are  responsible  fur  his  negli- 

S>noe  or  incompetency.     Tulier  v.  Talbot,  76 
.  695. 

Passenger  on  stage-coach  is  not  so  identi- 
iled  with  proprietors,  or  their  servants,  as  to 
be  responsible  for  negligence  on  their  part. 
Brown  v.  New  York  Cent.  B.  B.  Co.,  88  D. 
353. 

Carrier  by  vessel  is  liable  nnder  act  of 
Congress  for  consequences  of  use  of  higher 
pressure  of  steam  than  inspector's  certificate 
allowed^  notwithstanding  one  cause  of  Ex- 
plosion was  latent  defect  in  boiler,  which 
reasouable  caution  and  examination  would 
not  have  revealed.  Negligence  of  engineer  in 
such  case  ii  attributable  to  master  and  owner 
•f  vesseL  CarroU  V.  Siaten  iekmd  B.  B.  Co,, 
17R.22i. 
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Reports,  see  pp*  a-tsa* 

67.  Duty  to  provide  safe  Tehiclee 
and  appliances.*  —  Carrier  of  passengers 
for  hire  is  not,  like  common  carrier  of  gooda^ 
insurer  against  everything  but  act  of  God 
and  public  enemies.  He  is  not  held  to  take 
every  j^ossible  precaution  against  danger; 
but  he  18  bound  to  use  utmost  care  which  is 
consistent  with  nature  and  extent  of  bust- 
nesst  in  providing  of  safe,  sufficient*  and 
suitable  vehicles  or  vessels,  and  other  neces- 
sary or  appropriate  instruments  and  means 
of  transportation,  as  well  ss  in  management 
of  same,  and  in  making  such  reasonable  ar- 
rangements as  prudent  man  would  make  to 
guard  against  all  dangers,  from  whatever 
source  arising,  which  may  naturally  and  ac- 
cording to  the  usual  course  of  things  be  ex* 
pected  to  occur.  Simrnom  v.  New  Bedford 
etc  Co.,  93  D.  99. 

Duty  of  stage  proprietor  carrying  pas- 
sengers is  to  provide  drivers  of  competent 
skill  and  knowledge  of  road,  who  shall  act 
Mrith  diligence  and  with  utmost  caution  and 
prudence,  and  to  furnish  safe,  steady,  and 
well-broken  horses,  and  coaches  and  harness 
strong  and  well  nuide,  and  if  such  proprietor 
fails  m  least  of  these  particulars,  he  is  guilty 
of  negligence,  aud  liable  for  injury  occasioned 
thereby.  Stockton  v.  Frey,  45  D.  188;  Fariah 
V.  Beigle,  62  D.  666. 

Carrier  is  liable  for  injury  arising  from 
overturning  of  stage-coach  m  consequence 
of  being  too  heavily  loaded  on  top.  FarUk 
V.  ReigU,  62  D.  666. 

Or  caused  by  horses  running  away,  not 
because  they  were  accidentally  frightened, 
but  because  blocks  were  out  of  brake,  caus- 
ing stage  to  run  upon  them,  when  running 
off  of  horses  might  have  been  prevented  if 
they  had  been  properly  harnessed,  or  if  ut- 
most care  and  diligence  of  cautious  person 
had  been  used  to  secure  blocks  in  brake,    lb. 

Carrier  by  stase-coach  undertakes,  not 
only  that  his  coaches,  harness,  and  fixtures 
shall  be  sound  and  complete  of  kind  used  on 
his  line,  but  that  they  are  such  as  will  best 
insure  safety  of  passengers.     Ih. 

Coaches  and  harness  of  carrier  by  stage- 
coach are  not  sufficient  and  suitable  so  loiig 
as  there  exists  any  known  want  of  safety  in 
them  for  which  there  is  known  remedy  used 
by  others  in  same  business,     lb. 

Public  stage-coach  was  overturned  by 
breaking  of  wheeL  Plaintiff  leaped  from 
coach  and  was  injured,  fields  1.  That  acci- 
dent, unexplained,  fastened  liability  on  car- 
rier; 2.  That  plaintiff  was  not  negligent  if 
he  did  what  persons  of  ordinary  prudence 
woule  have  done  in  same  circumstances. 
Lawrence  v.  Qreen^  59  R.  428. 

Owners  of  steamboat  managed  and  navi* 
sated  by  their  servants,  on  side  of  which 
hangs  small  boat  suspended  over  part  of  deck 
jvhere  it  is  proper  for  passengers  to  l)e,  are 

*  Carrier  in.-ures  safety  of  his  vehicles.     See 
notes,  t)4  D.  521-o28;  81  K.  6'X4r'XiA. 
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tx>and  to  use  utmost  care,  conaisteut  with 
nature  and  extent  of  their  busiuess,  to  keep 
this  boat  so  secured  as  to  guard  against  in- 
(ury  by  its  falling  upon  anv  passenger  from 
anj  cause,  including  oareless  or  irregular' 
acts  of  other  passengers,  which  may  reason- 
ably be  anticipated.  6inunon$Y,  New  Bedford 
etc  Co.,  93  D.  99. 

Carriers  of  passengers  are  liable  for  such 
injuries  as  happen  to  latter  by  reason  of  de- 
fects in  means  of  oonyeyance,  and  which 
might  have  been  discovered  by  must  careful 
and  thorough  examination,  but  they  are  not 
Uablo  where  accident  arises  from  hidden 
and  internal  defect  which  such  examination 
would  not  disdosa.    IngaUi  ▼..  BUl$f  43  D. 

84e. 

If  carrier  of  passengers  purchases  his 
▼ehides  from  reputable  manufacturers,  giv- 
ing them  such  examination  as  ia  practicable 
and  usual  amon^  prudent  carriers  using  simi- 
lar yehioles,  he  is  not  responsible  for  defects 
not  disooverable  on  such  examination,  al- 
though the^  might  have  been  discovered  in 
manufacturing.  Ora$td  Bapidt  etc  B.  B.Co, 
T.  HwiOey,  31  R.  321.  8.  P.,  Ittgalle  v.  BUU, 
48  D.  346.  Contra,  see  Alden  ▼.  New  York 
Cent.  B.  B.  Cfo.,  82  D.  401. 

08.  SelatlTa  liability  of  connecting 
carriers.  — Carrier  who  sells  through-tick- 
ets to  place  beyond  his  own  Une,  in  pursu- 
ance to  agreement  between  him  and  proprie- 
tors of  connecting  lines  that  passengers 
might  pay  whole  fare  at  either  end  and  re- 
ceive tniingh-tickets,  is  liable  for  damages 
to  passengers  hindered  and  detained  on  their 
journey  through  fault  of  proprietors  of  con- 
necting line,  and  it  is  immaterial  whether  or 
not  passengers  knew  of  agreement  between 
earners.    Carter  v.  Peek,  67  D.  604. 

Carrier  owning  separately  one  of  several 
lines  of  conveyances  forming  connected 
route,  and  operated  by  one  agency,  may  be- 
oome  bound  by  special  contract  for  car- 
riage of  passenger  over  entire  route;  and, 
on  ffeneral  evidence  of  actual  contract*  may 
be  held  liable  to  passenger  for  failure  on  part 
of  one  of  other  lines  to  carry  him,  notwith- 
standing distinct  ticketo  for  separate  lines 
were  sold  to  and  accepted  by  passenger. 
QtUmb^r.  Vanderbilt,  72  D.^Q». 

Ourier  of  passengers  in  his  own  ears  over 
oooneoting  lines  is  liable  as  passenger  carrier 
throughont  route.  Sprague  v.  Smith,  70  D. 
424. 

But  he  Is  not  liable  for  injury  oocnrrinff 
while  oars  are  upon  ocmnecting  line,  and 
caused  without  his  fault  by  negligence  or 
misoondnot  of  operatives  of  connecting  line, 
over  whom  he  has  no  control,  unless  con- 
necting roads  eonstitote  general  partoer- 
diipk  or  are  oonsolidated  in  their  interests. 
2b. 

00.  Who  are  paaeangeara.—  In  absence 
ef  express  oontract»  carrier  of  passengers  by 
haekiiey  eoaohes  is  liable  for  injuries  result- 
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ing  from  his  negligeno«  to  gratuitous 
seuger.     Lemon  v.  CAaiuhr,  30  R.  799. 

Courier  agreed  with  express  company  to 
carry  ite  '*  money -safes,  contents,  and  mes- 
sengers, assuming  no  liability  whatever  in 
matter."  Held,  Uiat  this  would  not  prevent 
messenger  riding  under  such  agreement  to 
recover  damages  for  injuries  caused  by  car- 
rier's negligence.  Blair  v.  JSrie  B^y  Co.,  23 
R65. 

70.  Who  aro  not  —  Liability  to  treo- 
pasaere. —  Carrier  of  passengers  is  bound 
to  exercise  only  ordinary  care  toward  tres- 
passers and  persons  refusing  to  pay  fare. 
Hiyle^  ▼.  GUmer,  35  R.  450. 

Fart^  not  sustaining  relation  of  jpaaeenger 
to  carrier  must,  in  addition  to  accident  and 
his  own  injury,  affirmatively  show  his  own 
freedom  from  carelessness  or  negligence  in 
causing  or  contributing  to  produce  it.  Oalena 
etc,  B.  B.Co.  V.  Yarwood,  65  D.  682. 

Passenger  on  steamboat,  chartered  for 
excursion,  undertook,  without  permission, 
to  sell  refreshmente  on  boat.  Oaptein  for- 
bade sale,  and  put  articles  in  baggage-room. 
On  arriving  at  landing,  owing  to  crowd. 
captain  was  unable  to  deliver  articles  to 
her  in  season  for  her  to  convey  them  to 
picnic  grounds,  and  she  thus  lost  salsu 
Held,  wkt  no  action  would  lie.  Smaibnan  t. 
Whilter,  29  R  76. 

71.  Persons  assuming  risks.  —  Pas- 
senger riding  on  outside  of  coach,  against 
M'aming  of  stage-agent  that  he  does  so  at 
his  peril,  assumes  only  risks  incident  to 
his  exposed  situation,  and  may  neverthe- 
less recover  for  injury  caused  by  negligence 
of  carrier  or  his  servants.  Kdth  v.  PuJ^ 
ham,  69  D.  80. 

73.  or  traveling  on  Sunday.  — 

Plaintiff,  having  paid  his  fare,  went  on  board 
defendant's  passenger  steamboat  at  New 
York,  on  Sunday,  intending  to  tske  a  plea^ 
ure  ride.  While  boot  was  lying  at  doek, 
boiler  exploded,  steam  having  been  per- 
mitted to  reach  greater  pressure  than  was 
allowable  by  inspector's  certificato  under 
act  of  Cong^ss  of  1871.  Held,  that  fact 
that  plaintiff  was  traveling  for  pleasure  on 
Sunday,  in  violation  of  stotote,  aid  not  pre- 
vent his  recovery  for  injuries  received  by 
him  in  consequence  of  explosion.  CarroU 
T.  Staten  hland  B.  B.  Co,,  17  R  221 

78.  Fares.  —  One  dollar  paid  by  father 
for  himself  and  minor  daughter  is  suffi- 
cient consideration  for  contract  of  carriage, 
in  performance  of  which  daughter  is  injured, 
though  fifty  cents  for  her  fare  were  demanded 
and  refused.    Peten  v.  Bylands,  59  D.  746. 

Compensation  for  carriage  of  baggage  is 
included  in  passenger's  fare.  Indiamapotit 
etc,  B,  B,  Co,  V.  Coac,  95  D.  640. 

But  ba^^gage  subsequently  forwarded  by 
his  direction,  in  absence  of  any  special  agree- 
ment with  carrier,  or  of  negligenoe  on  Ins 
part^  is  liable,  like  any  other  araele  ef  smh* 


CABBIKBSb  in. 


to  V«lciii 

^l^^i^iH— ^  to  paymMit  of  naiud  ireighti     If  il- 
mmY.0ramdTrm9ikB'y,  96  D.  435. 

As  to  extra  baggage,  carrier  may  atipalate 
for  eompenflation  bevond  passenger's  fare; 
•o  as  to  artidM  of  disproportionate  value. 
DUMe  ▼.  Brmm^  66  D.  460. 

74.  TiclMts.  — Ticket  entiUee  passenger 
to  haTO  his  baggage  conveyed.    Hutching$  ▼. 

WaUm  etc  B.  &.,  71  D.  156. 

Passage-tickets  and  their  nature  and  legal 
operation  disowawnd.  Qmmhff  v.  VandciUU, 
72  D.  469. 

Facts  that  traveler  bought  ticket  for  pas- 
sage by  steamboat,  and  that  he  was  not 
asked  for  ticket  during  passage,  warrant 
finding  that  he  knew  he  was  to  ffive  it  up 
before  leaving  boat.  StatidUh  ▼•  Jfarragan- 
mU  S.  B.  C<K,  15  R.  66. 

If  it  is  custom  of  carriers  by  steamboat  to 
collect  passage  •  tickets  as  passengers  are 
leaving  boa^  and  passenger  attempts  to 
land  without  tioket»  alleging  that  he  has 
lost  it,  carriers  have  right  to  detain  him 
reasonable  time,  to  inouire  on  spot  into 
circumstanoes  of  case.    Jb. 

If  carriers  by  steamboat  require  passen- 
gers to  buy  tidiets  before  going  on  board, 
and  to  deliver  them  up  on  landing,  loss  of 
ticket  by  passenger  falls  on  him,  and  not 
on  carriers,  and  it  is  his  duty  on  landing 
to  pay  amount  of  fare.    lb. 

Selling  through -ticket  over  connecting 
lines  does  not  render  carrier  liable  for  car- 
riage of  passenger  beyond  his  own  line;  but 
he  is  liable  for  through  transportation  of 
freight  and  baggage^  §emble,  Sprague  v. 
Smith,  70  B.  424. 

But  carriers  may  so  issue  their  tickets, 
and  so  conduct  themselves,  as  to  have  pur- 
chasers understand  that  they  undertake  for 
whole  route,  in  which  case  they  will  be 
held  responsible  to  that  extent.  Knighl  v. 
Portland  etc  R.  B.  Co.,  96  D.  449. 

75.  Carrier**  regrulations.  —  Right  to 
be  carried  by  carrier  of  jMissengers  is  su- 
perior to  rules  and  regulations  that  he  has 
power  to  make,  and  cannot  be  affected  by 
them ;  but  accommodation  of  passengers, 
while  being  transported,  is  subject  to  such 
rules  and  regulations  as  carrier  may  think 
proper  to  nuUce,  provided  they  be  reason- 
able.    Day  V.  Owat,  72  D.  62. 

Such  rules  and  regulations  must  have  for 
their  object  accommodation  of  passengers 
generally,  and  must  be  of  permanent  nature, 
and  not  made  for  particular  occasion  or 
emergency.  In  pleading,  it  is  sufficient  for 
carrier  to  state  rule  or  regulation,  that 
plaintiff  comes  within  it,  and  that  it  is 
reasonable.    lb. 

Carrier  may  make  reasonable  regulations 
as  to  separation  of  passengers.  Weti  CkeaUr 
etc  B.  kCo.  V.  if  i^i^  93  D.  744. 

Carrier's  right  to  separate  passengers  is 
founded  upon  his  private  property  in  means 
of  conveyance^  and  upon  pnUio  interest.    Jk 
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Regulation  as  to  sesting  passengers  so  as 
to  preserve  order  and  decorum  is  reason- 
able and  proper,  both  as  regards  carrier's 
right  of  private  property  and  public  inter* 
est.     76. 

Regulatbn  as  to  separation  of  black  from 
white  passengers  is  sound  and  reasonable,   ib. 

76.  Iiiability  for  lossof  bagga8:o.*  — 
Carriers  of  passengers  with  their  ordinary 
baggage,  for  hire,  are  liable  for  losses  occur> 
ring  from  any  accident  to  baggage  while  it 
is  in  their  keeping  as  carriers,  except  those 
arising  from  act  of  God  or  public  enemy. 
Both  V.  Buffalo  etc  B.  B.  Co,,  90  D.  736; 
Camden  etc  B,  B.  Co.  v.  Burhe,  28  D.  488; 
Cole  V.  Goodwin,  32  D.  470;  Dibble  v.  Brown, 
56  D.  460. 

Reasonable  amount  of  baggage  is  included 
in  fare  for  passenger.  Orange  Co.  Bank  v. 
Brown,  24  D.  129. 

Carrier  is  liable  for  loss  of  baggage,  al- 
though no  fare  has  been  paid.  Jvc&jtf  ▼• 
Bowand,  45  D.  654. 

In  such  case  carrier  is  ontitied  to  reason- 
able compensation.     Ib, 

One  engaged  in  business  of  carrying  bag- 
gage, for  hire,  between  railroad  depots,  ho- 
tels, and  other  places  in  town  or  city,  is 
common  carrier,  and  as  such  is  liable  for 
contents  of  trunk,  although  it  is  not  such  as 
is  usually  carried  as  baggage,  unless  owner 
thereof  has  been  guilty  of  fraud  or  decep- 
tion.    Parmelee  v.  Zoiottt,  24  R.  276. 

Loss  of  baggage  occasioned  by  carelessness 
and  want  of  system  of  agents  of  carrier 
must  be  compensated  for.  Logan  v.  /'onf- 
ehartram,  43  D.  199. 

Loss  of  bag|;age  from  defects  in  machinery 
for  transportmg  it  renders  carrier  liable, 
though  defects  were  not  discoverable  by  the 
eye.  Camden  eic  B,  B.  Co.  ▼•  Burhe,  28  D. 
488. 

Plaintiff  is  not  negligent  so  as  to  exonerate 
carrier  from  loss,  when  he  remains  behind 
until  next  trip,  perhaps  in  ignorance  that 
hi^  baggage  has  been  sent  forward.  Logan 
V.  Pontdiorirain,  43  D.  199. 

In  case  of  loss  of  baggage  intrusted  to 
carrier,  legal  inference  is,  that  it  was  lost 
through  his  nesligenoe  or  fraud,  in  absence 
of  proof  as  to  how  it  was  lost.  Camden  ete. 
B.  B.  Co.  V.  Baldat^,  55  D.  481. 

Whether  specie  m  trunk  of  passenger  is 
viewed  as  baggage  or  freight^  carrier  to 
whom  it  is  intrusted  is  liable  for  its  loss^  if 
he  faiU  to  prove  nature  and  manner  of  loss, 
or  fails  to  oring  home  to  knowledge  of  pas- 
senger limitations  and  restrictions  contained 
in  his  notice.    Ib. 

Notice  that  ba^ago  is  at  risk  of  passen- 
gers excuses  carrier  from  losses  by  theft  or 
robbery,  but  not  from  losses  through  defect- 
ive machinery.  Camden  eie,  B.  B,  Co,  r. 
Burke,  28  D.  488. 


*  See  note  on  liability  la  zespeet  to 
tLKMOL 
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Lobs  by  theft  is  not  within  either  of  ex- 
ceptions to  risk  of  common  osxrier.  Woods 
▼.  Deain,  66  D.  483. 

77.  What  may  be  carried  as  bag- 
gage.*  — Baggage  includes  such  articles  of 
necessity  ana  convenience  as  are  usually 
carried  by  passengers  for  their  personal 
use,  comfort,  instruction^  amusement,  and 
protection,  having  regard  to  object  and 
length  of  journey.  Parmelee  ▼.  Fiachar^  74 
D.  138.  S.  P.,  Jordan  r,  FaU  River  R.  R, 
Co.,  51  D.  44;  Hutdungs  ▼.  Western  etc.  R.  R., 
71  D.  156;  Dexter  ▼.  Syracuse  etc.  B.  R.  Co.^ 
1  R.  527. 

Baggage  may,  it  seems,  include  articles 
other  than  merchandise  carried  for  sale,  of 
limited  value  and  ordinary  bulk,  which  pas- 
senger may  take  with  him,  though  not  con- 
stituting wearing  apparel  or  other  appliances 
of  necessity,  comfort,  or  convenience.  Dib- 
ble V.  Broton,  56  D.  460. 

In  determining  what  is  baggage,  nsa^ 
traveler's  station,  condition,  and  other  cir- 
cumstances are  to  be  considered,  and  no 
uniform  rule  can  be  laid  down.    lb. 

ThefoUowing  articles  have  been  held  to  be 
baggage  vnihin  the  rule:  Bed,  pillows,  bolster, 
and  bed-quilts  belon^g  to  poor  man  who  is 
moving  with  his  family.  Ouimit  t.  Henshaw, 
84  D.  646. 

Bank-bills  or  other  money  to  reasonable 
amount,  carried  in  a  trunk.  Illinois  Cent, 
R,  R.  Co.  V.  Copeland,  76  D.  749. 

If  intended  bona  Jide  for  traveling  expenses 
and  personal  nse,  but  not  where  intended 
for  any  other  purpose,  as  for  trade,  invest- 
ment, transportation,  or  the  like.  Jordan  v. 
FaU  Ritfer  R.  R.  Co.,  51  D.  44. 

Pocket-pistol  and  pair  of  dueling-pistols 
carried  in  carpet-bag  for  personal  use  and 
protection,  noods  v.  Devin,  56  D.  483; 
Davis  V.  Mich.  South.  R.  R.  Co.,  74  D.  151. 

Opera-slass.  l^oUdo  etc.  R.  R,  r.  Ham- 
mond, 5  &  221. 

Gold  watch  deposited  in  trunk.  Amerioain 
Contract  Co.  v.  Cross,  8  R.  471. 

Price-book  used  by  commercial  traveler 
in  his  daily  business.  Oleason  v.  Goodrich 
Transp.  Co.,  14  R.  716. 

Reasonable  quantity  of  his  tools  carried 
by  mechanic  working  as  watchmaker  and 
jeweler.  Kansas  City  etc,  R,  R.  Co,  v.  ifor- 
rison,  55  R.  252. 

The  plaintiff  purchased  in  Kew  York,  and 
checked  over  defendant's  road,  as  baggage, 
trunk  and  contents,  consisting  of  wearing 
apparel  for  himself  and  wire,  articles  for 
members  of  his  family,  and  cloth  for  some 
dresses,  including  one  for  his  landlady. 
Trunk  was  lost,  and  in  action  to  recover 
value  of  it  and  contents,  —  held,  that  defend- 
ants were  liable,  except  for  cloth  purchased 
for  landlady.  Dexter  v.  Syracuse  etc  R.  R. 
Co.,  1  R.  527. 

*  See  note  on  what  is  deemed  to  be  baggage,  71 
Ik.  lA^lM;  RA1LB04D  COMrAtflBS,  92, 61. 


78.  What  may  not  be.  —  Agreemaot 
to  carry  passenger  s  ordinary  baggage  is  ins- 

Elied  in  contract  to  carry  paasentrer  himself, 
at  implication  cannot  be  extended  a  sinsle 
step  beyond  such  thinn  as  traveler  asnally 
has  with  him  as  part  (3  his  luggage.  Havo- 
kins  V.  Hoffman,  41  D.  767. 

Goods  contained  in  trunk,  eta,  of  ordi- 
nary passeneer,  traveling  upon  steamboatk 
are  not  goods  of  a  '*  shipper "  of  freight  or 
baggage,  within  meaning  of  section  69  of 
act  of  Congresfl^  entitled  '*An  act  to  pro- 
vide for  the  better  security  of  life,*  eta, 
approved  February  28, 1871.  Z^rodb  v.  Qale, 
14  R.  356.* 

Whether  money  to  meet  traToliiig  «z* 
penaes,  carried  in  passenser's  trunk,  is  in- 
cluded in  term  "baggage,  ipuare,  Ha/tekim 
y,  Hqfman,  41  D.  767. 

Notifying  carrier  that  tnuik  ooDtaiaing 
money  is  "a  trunk  of  im^rtanoo,**  is  not 
sufficient  to  charge  him  with  knowledge  of 
its  value.  Orange  Co,  Bank  t.  Brown^  24 
D.  129. 

If  passenger  has  more  money  than  nooeo* 
sary  for  traveling  expenses,  he  should  notify 
carrier,  and  pay  extra  for  its  transporta- 
tion and  care,  if  demanded.  Dame  t.  Iftck 
South.  R.  R.  Co.,  74  D.  151. 

Passenger  cannot  defeat  claim  for  frogbt 
by  fraudulent  concealment  of  money.  HtSek^ 
ings  r.  Western  etc  R.  R.,  71  D.  156. 

Carrier  has  a  right  to  assume  that  Taliae 
offered  him  by  passenger  as  baggage  con- 
tains onlypersoiuJ  effects,  and  is  not  re* 
sponsible  for  general  merchandise  contained 
in  it.  Hames  ▼.  CSUootfO  etc  R.  B.  Co.,  43  ^ 
199. 

Carrier  does  not  insure  safety  of  samplea 
of  merchandise,  delivered  by  traveling 
salesman  to  him  as  baggage;  yet  by  rooeiv- 
iug,  carrying,  and  putting  them  into  his 
warehouse  for  safe-keeping;  he  beoomea 
bound  to  ordinary  prudence  in  their  Gara 
Pennsylvania  Co.  v.  MiUer,  35  R.  62a 

ThefoUounng  articles  are  not  baggage  loititei 
the  rule:  Money  carried  in  passengers 
trunk  for  transportation  merely,  and  not  for 
traveling  expenses.  Orange  Comity  Bank  r. 
Broum,  24  D.  129. 

Samples  of  goods  carried  in  trunk  for  pur 
pose  of  carrying  on  traffic  as  merchant. 
Hawkins  v.  Hoffman,  41  D.  767. 

Medicines,  handcuffs,  watch,  otc,  and 
money,  except  just  sufficient  to  pay  travel- 
ing expenses.    Bomar  v.  Maxwell,  51  D.  692. 

Merchandise  and  money,  except  money  for 
payment  of  expenses.  Hutchings  ▼.  Weatem 
etc  R.  R.  Co.,  72  D.  156. 

Money  carried  for  purpose  of  pnrchasing 
clothing  at  place  to  which  passenger  is  travel- 
ing. Hickox  ▼.  NaugatOudt  R.  R,  Ob.,  83  i>. 
143. 

Feather  bed,  not  intended    for 

*  Liability  (or  loss  of  mercbandlao 
bsggage,  aee  nots^  M  JL  STMtt. 
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to  Dut  any  mark  upon  it  to  show  where  it 
to  be  deliTered.     CoU  t.  Ooodv/m,  32  D. 


royagtb  oaniod  by  female  passenger  by  steam- 
ship  from  Ireland  to  Uaited  States.  Connolly 
▼.  Warren,  8  R.  300. 

Sack,  a  maff^  and  napkin  ring  carried  by  a 
gentleman.  Chieof/o  etc  R,  i?.  Co.  ▼.  Boyce, 
*24  R.  268. 

79.  The  question  one  for  the  Jury.  — 
It  is  question  for  jury  to  determine  what 
articles  of  property,  as  to  quantity,  quality, 
and  value,  contained  in  passeiigtir's  trunk  or 
▼alise,  mav  be  deemea  baggage  (subject 
to  power  of  court  to  correct  any  abuse);  anil 
it  IS  improper  for  judse  to  designate  by 
name  what  articles  may  be  included  in  term 
"  baggage."    Brock  v.  Gale,  14  R.  356. 

80r  Liability  of  stage-coach  com- 
panies as  to  baggage. —  Stage-coach  pro- 
prietors are  insurers  of  baggage,  and  are 
answerable  for  any  loss  not  resulting  from 
public  enemies  or  uevitable  accident;  pres- 
ence of  the  owner  or  his  sending  servant  to 
look  after  property  does  not  constitute  ex- 
ception to  iiile,  there  being  no  fraud  on  part 
of  owner.  HolUUer  t.  I/owUn,  Zl  D.  456; 
Bwnar  t.  Maxwell,  51  D.  682. 

Stage-coach  proprietor  carrying  passenger 
to  particular  place  must  leave  his  baggage 
there  withont  request  from  passenger,  and  is 
liable  for  taking  it  beyond,  although  agents 
of  stage  have  tailed  to  book  or  way-bill  it, 
or 
is 
470. 

Usase  of  stage-coach  proprietors  not  tore- 
move  baggage  at  town  where  they  did  not 
change  coaches,  unless  requested  by  passen- 
ger, will  not  relieve  them  from  liability  in 
not  removing  trunk  at  such  place,  paAsenger 
not  being  shown  to  have  any  notice  of  such 
usage,    lb. 

Stage-coach  proprietor  is  liable  for  loss  of 
baggage,  although  way-bill  named  passenger 
alone,  and  there  was  no  mention  on  it  of 
baggage;  it  being  merely  entry  or  record  of 
passengers  by  proprietor  for  his  own  use, 
and  altogether  esc  parte.  PeixoUi  v.  McLaugh- 
fin.  47  D.  563. 

81.  Commencement  of  the  liability 
for  baggage.  —  Liability  of  carrier  attaches 
when  baggage  is  received  to  be  transported 
on  any  part  of  road.  Logan  v.  Ponidtarlrain, 
43  D.  199. 

Carrier  becomes  responsible  for  loss  of 
bagsage  of  passenger  as  soon  as  it  is  deliv- 
eredf  to  him,  although  such  passenger  may 
not  have  prepaid  his  fare.  IVoode  v.  Devin, 
56  D.  483. 

Delivery  of  baggase  to  carrier  must  be 
shown  to  make  him  chargeable  for  its  loss, 
but  any  evidence  tending  to  prove  delivery 
IS  sufficient  to  carry  case  to  jury;  as  where  it 
is  shown  that  at  time  passenger  entered  car- 
rier s  vehicle  his  baggage  was  present  in 
hands  of  servant  of  carrier  waiting  at  hotel 
of  which  latter  was  proprietor  and  at  which 
passenger  was  guest,  aud  that  servant  was 


informed  by  passen|{er  that  he  wished  his 
baggage  to  go  with  him.  Dibble  v.  Broum,  56 
D.  4(50. 

82.  Its  termination.  —  Liability  of  car- 
rier for  baggage  intrusted  to  his  care  termi- 
nates within  reasonable  time  after  arrival  of 
baggage  at  point  of  destination,  where  car- 
rier is  ready  to  deliver  same  to  passenger  ac- 
cording to  terms  of  contract.  Both  v.  Buffalo 
etc.  B,  B,  Co.,  90  D.  736;  MoU  v.  Cfueagoetc 
B.  B.  Co.,  1  R.  212. 

When  baggage  is  ondatmed  within  proper 
time,  it  is  duty  of  carrier  to  store  it  in  proper 
and  secure  place  until  called  for,  aud, 
when  so  stortiu,  carrier  becomes  liable  there- 
for as  warehouseman,  and  his  liability  as 
carrier  ceases.  Mote  v.  Chicago  etc  B  B. 
Co.,  1  R.  212;  Both  V.  Bt^alo  etc.  B.  B.  Co., 
90  D.  736. 

Where  undisputed  facts  show  conduct  of 
passenger,  in  neglecting  to  call  for  baggage 
after  reaching  place  of  destination,  to  bb  un- 
reasonable, it  snould  be  so  held  as  matter  of 
law.  Both  V.  Buffalo  etc  B.  B.  Co.,  90  D. 
736. 

Reasonable  time  to  take  baggage  away 
will  not  be  extended  by  fact  that  passenger 
has  been  deteioed  by  illness.  Chicago  etc 
B  B.Co.r.  Boyce,  24 R.  268. 

Course  of  business  and  practice  of  carrier, 
with  respect  to  custody  of  baggage  after  it 
has  reached  ite  final  destination,  or  is  to  be 
transferred  to  connecting  road,  is  importeot 
element  in  determining  ito  liability  therefor. 
OuimU  V.  Benshavf,  841).  646. 

In  going  from  one  city  to  another,  plaintiff 
traveled  part  of  way  by  steamboat  aud  re- 
mainder l>y  railroad.  Ue  delivered  his 
trunks  to  steamboat  company,  received 
check  therefor,  which  he  presented  at  end  of 
railroad,  where  trunks  could  not  be  found. 
In  action  against  steamboat  company  for 
value  of  trunks,  evidence  of  clerk  of  latter 
company  that  if  trunks  were  not  delivered 
to  railroad  company  they  would  be  brought 
back  to  steamboat  company's  office,  and  that 
he  knew  of  no  such  return  during  month 
when  trunks  were  lost,  is  not  sufficient  to 
show  delivery  to  railroad  oompany  exempt- 
ing steamboat  compamy  from  liability.  Baltic 
more  Steam  Packet  Co.  v.  SmUh,  87  D.  575. 

88.  Effect  of  custody  of  baggage  by 
passenger.*  —  Plaintiff  took  passage  on 
deteudant's  steamboat,  and  was  assigned  a 
stete-room.  Ue  asked  for  key  to  room,  that 
he  might  place  his  baggage  therein,  and  was 
informed  that  they  gave  no  keys.  He  there- 
upon went  to  room  and  deposited  his  hand- 
baggage,  informing  saloon  boys  of  fact,  and 
asking  if  it  would  be  safe.  Baggage  was 
stolen.  There  was  a  baggageman  on  boat, 
whose  duty  it  was  to  receive  and  check  bag* 
gage,  which  plaintiff  knew.  Held,  that  de- 
fendant was  not  liable   for   baggage,   but 

*  See  also  Railmosp  CoMTASUHb  %L 
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temble  that  he  would  hare  been  had  state* 
room  been  locked.  Oleamm  ▼.  Ocodrich 
Tranap,  Co.,  14  R  716. 

84.  -^—  or  of  money  or  ▼aluables.  — 
Maater  and  owners  of  steamboat  are  not 
liable  for  theft  of  package  of  money  broag;ht 
on  board  by  paasenser  and  retained  by  him 
within  his  personal  costody,  no  compensa- 
tion for  carriage  of  package  being  paid. 
WileooB  ▼.  Siecmiboai  PkOadelphia,  29  D. 
456. 

Clerk  of  steamboat  has  not  anthority,  by 
receiving  from  passenger  package  of  money 
brought  on  board  by  latter,  for  safe-keeping 
to  bmd  master  and  owners.  Contract  m 
such  case  is  merely  one  between  clerk  and 
passenger.    Ib» 

Carrier  of  passengers  is  not  liable  for  neff- 
ligent  destruction  m  money  kept  in  onstoi^ 
of  passenger  and  earned  by  him,  without 
notice  to  carrier,  for  purpose  unconnected 
with  expenses  of  joomey.  Fir$t  NaL  BaaJt 
V.  MarkUa  etc  B.  B.  Co.t  6  ^  666. 

Owner  of  steamship  carrying  passengers 
for  hire  is  not  an  innkeeper,  although  pas- 
senger pays  round  snm  for  transportation, 
boaid,  and  lodging,  dark  ▼•  Burm^  19  R 
456. 

Owner  of  steamship  b  not  liable  as  com- 
mon carrier  for  watch  worn  by  passenger  on 
his  person  by  day  and  kept  by  him  within 
reacn  at  nisbt,  whether  retained  upon  his 
person,  or  placed  nnder  his  pillow,  or  in  a 
pocket  of  his  clothing  hanging  near  him.    lb. 

In  action  against  carrier  for  loas  of  watch 
stolen  from  stote-room  of  passenger  in  night- 
time, case  was  submitted  on  agroed  hLoi  to 
judgment  of  court,  which  rulecl  that  plain- 
tiff could  not  maintain  his  action,  and  gave 
judgment  for  defendant.  Beldp  that  ques- 
tion whether  upon  facts  inference  could  be 
propsrly  drawn  that  defendant  was  guilty  of 
neeligence  was  not  open  to  plaintiff  npon 
biU  of  exceptions,    ib. 

85.  Dincloraxo  or  oonoealment  of 
▼aluo  of  baggpago.  —  Shipper  of  trunk 
containing  specie  is  not  bound  to  disclose 
nature  or  Talne  of  contents  unless  he  ii  in- 
quired of  by  carrier,  notwithstanding  carrier 
advertises  that  passengers  are  "prohibited 
from  taking  anything  as  baggjage  out  wear- 
ing appare^  which  wul  be  at  risk  of  owner." 
OZndm  €te,  B.  B.  Oo.  r.  Baldatif,  66  D.  481. 

False  answer  as  to  yalne  of  goods  in- 
trusted to  carrier  is  fraud  upon  him,  and 
may  exonerate  him  from  making  good  loss 
not  chargeable  to  his  neglect  or  misconduct 
HoUUUr  ▼.  Nowkn,  32  D.  466. 

Traveler  who  presents  to  carrier  trunk  or 
valise^  such  as  is  commonly  used  for  trans- 
portation of  wearing  apparel,  represents,  b^ 
implication,  that  it  contains  only  such  arti- 
cles as  are  necessary  .for  his  comfort  and 
convenience  on  journey,  and  if  it  in  fact 
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Cent.  B.  B.  Co.  v.  Carrow,  24  R.  248. 

86.  Baggage-dheckn.  —  Carrier's  bag- 
sage-check  is  evidence  that  bagga^  has 
wSn  delivered  to  carrier  and  of  owner  being 
passenger.  JiUnok  OaiL  B,  B,  Co,  ^.  Cop^ 
land,  76  D.  749. 

87.  Bight  to  limit  liabiUty  fbr  in- 
iurlM  to  paMongera.*  —  Gamers  may 
limit  their  liability  for  injuries  to  passen- 
gers by  negligence  of  stents  or  servants,  hf 
contract  founded  on  valuable  consideration, 
such  as  abatement,  in  wh(de  or  part,  of  legal 
fare;  and  such  contracts  are  not  contrary 
to  public  policy.  BinM  v.  Nem  Tm*  CaiL 
B.  B.  Co.,  B2  D.  ^eid. 

88. or  for  Ion  of  their  baggagn. 

—  Carrier  may  limit  his  responsibility  even 
upon  his  own  route  b^  general  noUce  that 
baggage  of  passenger  is  at  risk  of  owner, 
provided  terms  of  notice  are  dear  and  ex- 
plicit, and  are  brought  home  to  emfdoyer. 
Pennsylvania  B,  B,  Co.  ^.  SdiWctrtBenherger^ 
84  D.  490.  Contra,  see  BoUieier  v.  JBfawlen, 
32  D.  466. 

For  baggage  of  passengers  conch  proprie- 
tors are  answerable  as  common  carriers;  and 
thejr  cannot  avoid  their  liability  by  general 
notice  brought  home  to  their  enstomem 
CoUr.  Ooodwm,  32  D.  470;  HoUitUr  ▼.  Nm^ 
fen,  32  D.  466. 

89.  limitation  by  atatuta.  — Ckrrter 
bv  water  is  exempted  from  liability  for  loas 
of  baggage  by  fire  occurring  without  his  de- 
sign or  neglect,  under  act  of  Congrress  of 
March  8,  1861,  entitled  *<An  act  to  limit  the 
liabili^  of  ship-owners,  and  for  other  pnr- 
posea,  such  ba^age  being  "roods  and  mer- 
chandiae  "  withm  meaning  of  we  act.  Cfcmn- 
htriam  t.  Wetiem  Transp.  Co.,  4  R.  681. 

IV.  ErvBor  or  Koricn  aitb  Spbghai.  Oov« 

TRAOn. 

90.  The  right  to  limit  the  oommon- 
law  liability,  t — Carrier  mav,  by  special 
acceptance,  limit  his  common-law  liability; 
but  terma  of  this  acceptance  operate  as  ex- 
ceptions which  leave  common-law  rule  in 
force  as  to  all  beside.  Ahoood  ▼•  Beliamee 
Trantp^  Co.,  34  D.  603. 

Carrier  may,  by  agreement  with  owner  of 
goods  intrusted  to  him,  so  far  restrict  hit 
common-law  liability  as  to  exonerate  himself 
from  losses  arising  from  causes  over  which 
he  had  no  centre^  and  to  which  his  own 
fault  or  negligence  has  in  no 
tribnted.  Orakam  ▼.  Davk,  62  D.  285l~ 
tra,  see  Cole  v.  Ooodwn,  32  D.  47a 

Liability  of  carriers  is  peculiarly  stringent, 
and  they  will  not  be  permitted  to  limit  that 
liability  by  special  contracts  unless  they  art 


way  coa< 


*  Bee  note  on  exemption  of  peasenicer  earrlst 
by  contract,  t2  D.  290-2ML    Bee  also  <i^f«,  N^  St, 

contains  merchandise,  tmveler  is  yiiltv  of  I     *  see  notea  on  carrier's  power  to  liiatt  his  Ito* 
such  legal  fraud  as  to  absolve  earner  m»n|uiit7,nj».«M"0O7il8IlLl7B^anL 
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fairly  made,  and  are  fully  understood  by  the 
other  party,  and  are  clearly  prored.  AdamB 
Max  Co.  ▼.  Nock,  87  D.  610. 

Garner  is  bound  to  reoeiTe  goods  tendered 
him  for  ehipment,  sobjeet  to  his  oommon- 
law  liability,  nnlees  shipper  sees  fit  to  limit 
his  liability  by  contract  or  agreement  Wal- 
iaee  ▼.  Matthews,  99  D.  473. 

Carrier  cannot,  by  any  aet  of  his  own,  to 
which  shipper  does  not  consent,  limit  his 
liability,  bnt  parties  may  make  express  con- 
tract for  that  purpose,  and  if  they  both  hare 
fair  opportnnitT  to  understand  terms  of  con- 
tract  entered  mto»  they  are  bound  by  it. 
lb.;  WuUfn  Trmiap.  Co.  ▼.  NewkaU,  76  D. 
700. 

Carrier  may,  by  special  contract^  limit  his 
eommim*law  liabUi^.  Bingham  t.  Rogers, 
40  D.  681;  Dorr  ▼.  New  Jereey  Steam  Nav. 
Co.,  02  D.  126;  BoberU  ▼.  JRUey*  77  D.  183; 
SotUhem  Mxp.  Co.  r.  Fm^eU,  92  D.  63;  ^^^tiire 
T.  New  York  CemL  B.  B.  Co.,  93  D.  162; 
Grace  ▼.  Adams,  97  D.  117;  8.  C,  1  R.  131; 
Hottdlepr. Northern  Tranap^  Co.,  16  R.  106. 

And  sneh  contract  may  be  express  or  im- 
pliod.     Cdoperr.  Beny,  68  D.  468. 

Contract  need  not  be  in  writing;  parol 
proof  of  special  M^reement  between  shipper 
and  carrier  may  he  introdaced.  Boberts  ▼. 
BUep,  TJ  D.  183. 

But  special  contract  will  not  divest  liabil- 
ity for  negligence  or  want  of  care.  SwimUer 
T.  HilUard,  46  D.  732;  Soger  t.  PorUmmOh 
eie.  B.B.  Co.,  60  D.  669. 

Railway  company  contraotinff  to  trans- 
port menagerie  m  cars  owned  and  controlled 
by  owners  of  menagerie,  and  ran  on  time 
■diednle  to  soit  them»  is  not  liable  as  com- 
mon carrier,  and  may  stipulate  for  exemp- 
tion  from  Liability.  Cotip  9.  Wabash  etc  Bjf 
Co.,  66  K  374. 

01.  How  Ux  it  may  be  limitad.*  — 
Garners  may  limit  their  responsibility  by  ex- 
press contract^  bnt  they  cannot  by  any  spe- 
cial notice  or  agreement  free  themselres  from 
all  responsibility^  particularly  where  there  is 
gross negUgenee or inuid.  BedtmamY,  Shouee, 
28D.  •& 

Oarrier  eaanol^  by  contract,  change  his 
liability  to  that  of  mere  forwarder,  nor  ab- 
sblye  mouelf  from  liabili^  for  his  own  neg- 
ligence.    OaU  V.  'Adams  Ap.  Co.,  48  R.  742. 

99.  Sifect  of  mere  notioe.  —  1.  Oeneral 
rule. — Carrier  cannot,  by  general  notice, 
limit,  rsstrieti  or  avoid  his  common-law  lia- 
bility, eren  though  notice  is  brought  home 
to  knowledge  of  owner  of  goods.  Western 
Trmwp.  Co.  t.  NewhaU,  76  D.  760;  KhnbaU 
T.  Batiaadete.  B.  B.  Co.,  62  D.  667;  Btumen- 
tkair.  Bramerd,  91  D.  849;  Indianapolis  etc 
B.  B.  Co.  r.  CooB,  W  D.  Mk 

Unless  there  is  rarr  elear  proof  that  latter 
eipieesly  assented  thereto  as  forming  basis 
ef  eontnot;  bnt  carrier  may  thus  limit  his 

*  Contraot  Umlttng  time  for  presenting  eUlm 
fbr1ossordami«sabiieiio(ibtlkM»«l.  • 


responsibility  for  carrying  commodities  be> 
yond  line  of  his  ^neral  business,  or  may 
make  his  responsibility  depend  upon  reason- 
able conditions.  Farmers*  etc.  Bank  ▼•  Cftom- 
plain  T.  Co.,  66  D.  68. 

Rule  holds  good,  although  the  property  is 
delivered  to  him  by  another  carrier,  to  whom 
notice  has  been  made  known,  and  who  re- 
ceived property  from  owner  for  carriage  over 
his  own  line,  and  then,  as  agent  of  consignor, 
to  forward  it  by  another  carrier.  Judson  y. 
Western  B.  B.  Co.,  83  D.  646. 

Carrier,  by  mere  notice,  may  make  rea- 
sonable regulations  in  resard  to  receipt  and 
delivery  of  goods  to  him,  out,  subject  to  such 
reasonable  regulations,  he  is  bound  to  receive 
all  articles  tendered  to  him  of  kind  usually 
carried  by  him,  subject  to  his  common-law 
liability,  unless  owner  consents  to  his  receiv- 
ing thom  under  reduced  liability.  MeMHIan 
▼.  Michigan  South,  etc  B.  B.  Co.,  9^  D.  208. 

Liability  of  stage-coach  proprietors  as  to 
parcels  carried  for  hire  is  not  limited  hy  ad- 
vertisement that  "  all  ba^rgage  "  is  at  nsk  of 
owner;  word  '*  baggage  does  not  indude 
such  parcels.    Beekman  r.  Shouse,  28  D.  663. 

In  action  against  railroad  company  for  loss 
of  goods  left  at  company's  depot  and  de- 
stroyed by  fire  before  forwarded,  defendants 
cannot  excuse  their  liability  by  general  no- 
tice that  all  goods  in  company's  warehouse 
were  at  owner  s  risk,  and  that  no  responsi« 
bility  would  be  admitted  for  any  loss  except 
such  as  arose  from  fire  from  locomotives  or 
from  negligence  of  agents  of  company,  ifosef 
V.  B.  S  M.  B.  R,  66  D.  222. 

2.  Its  scope  and  extenL  —Carrier  cannot, 
by  public  notice,  limit  his  common-law  lia- 
bility, under  New  York  decisions,  as  to  con* 
tracts  for  transportation  made  in  that  state, 
though  such  notice  is  known  to  other  party. 
Hale  V.  N.  J.  S.  N.  Co.,  39  D.  398. 

Oeneral  notice  that  baggage  is  at  owner's 
risk  does  not  exonerate  earner  from  Liability; 
notice  must  be  brought  home  to  passenger. 
Logan  ▼.  Ponteharirain  B.  B.  Co.,  43  D.  199. 

Notice  restricting  carrier's  common-law  lia- 
bility, given  to  person  who  was  simply  di- 
rected oy  owner  to  deliver  goods  to  carrier, 
is  insufficient  to  bind  owner,  in  abeence  of 
all  knowledge  of  and  assent  to  such  notice 
on  part  of  latter.  PHIebrown  v.  Chand  Trtmk 
Ry  Co.,  92  D.  606. 

Assent  to  restriction  on  liability  of  carrier, 
created  by  notice,  is  not  to  be  infeired  from 
mere  fact  that  knowledge  of  such  notice  on 
part  of  owner  or  consignor  is  shown.  Evi- 
dence must  show  that  terms  on  which  car- 
rier propceed  to  carry  goods  were  adopted  as 
contract  between  parties,  according  to  which 
service  of  carrier  was  to  be  rendered.  Bnd> 
iand  ▼.  Adams  Bxp.  Co.,  93  D.  68. 

Law  of  place  where  goods  are  received  by 
carrier  under  contract  for  their  transporta- 
tion to  another  state  must  govern  in  deter- 
mining whether  earriar  eaa  limit  his 
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mon-law  liability  by  notice.    Hah  t.  N*  J, 
8.  N.  Ckk,  39  D.  398. 

3.  It$  IhnUi  and  excepiiorui.  —  Carrier  may 
limit  hie  common-law  liability  by  genen^ 
notice,  provided  terms  of  notice  are  dear 
and  explicit,  and  person  with  whom  he  deals 
is  fully  informed  of  snch  terms  and  of  their 
effect.  This  principle  has  been  reluctantly 
reco^ized,  and  must  be  confined  to  cases  of 
special  contraeti  express  or  at  least  implied. 
Camden  etc  R.  JL  Co,  v,  Baidat^f,  55  D.  481; 
Jwlmmr.  Western  R.  R.  Co,,  83  D.  646;  FiUt- 
brown  ▼.  Orand  Trunk  R^y  Co,,  92  D.  606; 
Bucklandr,  Adam*  Exp,  Co.,  93  D.  68. 

But  such  notice  is  not  effectual  to  exempt 
carrier  from  liability  for  negligence,  even 
though  it  is  effectual  to  limit  time  after  ar- 
rival of  goods  at  destination  in  which  carrier 
would  continue  in  that  relation.  Blumenthal 
V.  Brainerd,  91  D.  349. 

Carrier  mav  qualify  his  liabilitjTy  by  gen* 
eral  notice^  of  any  reasonable  requisition  on 
owner's  part  as  to  manner  of  delivery  and 
entry  of  parcels,  contents,  rates  of  freight, 
etc.  Wesiem  Tranap,  Co,  v.  Newhall,  7o  D. 
760. 

Public  notice  given  by  carrier,  and  brought 
home  to  knowledge  of  shipper,  enters  into 
contract  of  affreigbment  so  far  as  carrier  has 
right  to  impose  such  terms,  either  by  express 
or  implied  contract,  not^  however,  inconsist- 
ent with  express  contract,  and  snch  notice 
will  be  considered  in  oonstming  contract 
when  its  t^rms  do  not  conflict  with  express 
iindertakiM.  Omdorf  t.  Adam»  Shop,  Co,^ 
96  D.  207. 

When  carrier,  by  notice,  seeks  to  discharge 
himself  from  duties  which  law  has  annexed 
to  his  employment,  such  notice  will  not  be 
effectual  without  assent  to  attempted  restric- 
tion, but  in  case  of  one  designed  to  insure 
good  faith  and  fair  dealing  on  part  of  em- 
ployer, it  is  sufficient  that  it  oe  brought 
home  to  knowledge  of  such  employer.  Op- 
penhemer  w.  United  8taiea  Exp,  Co,,  18  R. 
596. 

If  carriers  can  by  advertisement  exon- 
erate themselves  from  responsibility,  in  cer- 
tain cases,  language  of  publication  should  be 
plain,  explicit,  and  free  from  all  ambiguity. 
Bamey  v.  Preniise^  7  D.  670;  Peehnan  v. 
Shause,  28  D.  653. 

Common  carrier  may  limit  his  common- 
law  responsibility  by  special  notice  of  ex- 
tent of  liability  which  he  means  to  assume; 
and  when  his  liability  is  so  limited,  shipper 
must  prove  negligence  or  fault  on  part  of 
carrier  before  he  can  recover  value  of  goods 
lost  or  destroyed.  Thomae  v.  Ship  Morning 
Olorp,  71  D.  509. 

93.  Effect  q;f  memorandttm  in  receipt. 
->  1.  General prineMee,  —  Notice  contained  in 
carrier's  bill  of  freieht  tariff  and  receipt* 
'Hhat  all  goods  and  merchandise  will  be 
at  the  risk  of  the  owners  while  in  the  store- 
houses ef  the  eempanjy*  will  not  pieve&t 
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cameras  lialnli^  for  lee%  if  bets  in  otiMt 
respects  are  snai  as  tp  make  him  liable, 
and  such  notice  is  not  in  £aot  given  to 
shipper  personally  before  or  at  time  goods 
are  received  for  carriage,  and  evidenoe  does 
not  show  that  he  assented  to  notioe  as  quali- 
fying or  affecting  carrier's  liability.  Blm- 
menSuU  v.  Brainerd,  91  B.  349. 

Taking  by  consignor  of  carrier's  receipt^ 
which  contains  conditions  restricting  his 
liabilities  as  such  in  r^ard  to  goods  taken 
for  transportation,  is  merely  prima  foat  evi* 
dence  that  consignor  assented  to  each  con- 
ditions, and  may  be  contradicted  by  parol 
evidence  of  facts  and  circumstanoee  attend- 
ing delivery  of  receipt.  8iroh»  v*  Detrmi 
etc  R.  R,  Co,,  94  D.  564. 

If  consignor,  taking  receipt,  examined  i%^ 
knew  its  contents,  and  did  not  offer  to  re- 
turn it|  nor  otherwise  notify  compaay  ef 
his  dissent,  this  will  be  conclusive  evidenoe 
of  his  assent  to  conditaone  therein  limitittg 
carrier's  liability.     lb. 

Consignor  who  enters  into  special  eral 
a^rreemeut  with  carrier,  as  to  mode  of  car- 
riage and  latter's  liability,  haa  right  te 
presume  that  receipt  for  goods,  which  is 
given  to  him  by  carrier,  contained  nothinc 
contrary  to  such  previous  agreement;  and 
his  failure  to  make  himself  acquainted  with 
contents  of  such  receipt,  which  did  eontaia 
conditions  restricting  carrier's  liability  eoo- 
trary  to  such  a^^reement,  and  to  notify  eom- 
pany  of  his  dissent  from  each  con<&tion% 
will  not  conclude  him.     lb. 

Receipt  in  proper  form  delivered  to  plain- 
tiff by  defendants  as  their  oontractk  with 
terms  and  conditions  expressed  in  bodyeC 
it  in  a  way  not  calculated  to  Moape  atten- 
tion, and  its  acceptance  by  plaintiff  at  time 
of  delivery  of  his  package,  withoat  notice  of 
dissent,  authorizes  defendants  to  infer  his 
assent  to  the  terms.  Oraee  v.  AdamM,  I  tL 
131. 

2.  IlhuiratkmM.  —  Express  com{iany  gave 
receipt  for  goods,  in  which  was  printed  pro- 
vision that  company  would  be  liable  fo^  ne 
loss  whatever  not  occurring  through  their 
fraud  or  gross  neeligenoe,  and  where  no 
value  was  expressed  m  receipt,  they  would 
be  only  liable  for  fifty  dollars.  HeU,  not 
snch  express  contract  as  Would  relieve  com* 
pany  of  its  common-law  liability.  Somtkem 
Esap.  Co,  V.  Newbff,  91  D.  783. 

Defendants  received  from  plaintiff's  ageat 
package  of  gold.  Defendant's  derk  in  charge 
of  office  was  informed,  at  time^  of  contents 
of  package,  and  directed  to  oolleet  for  tti 
carriage  Trom.  person  receiving  it^  Package 
was  lost  while  being  transported.  UeU, 
that  defendants  were  liable  for  full  valne  of 
package,  and  that  fiact  that  ^aintiff 'e  agent 
accepted  receipt  in  which  itwaa  eet  forth 
that  package  was  ordinary  oiie^  and  thai 
liability  of  company  therefor,  in  ease  ef  Ise^ 
■homld  not  moeed  m  t/  dollai%  did  aol  o^ar* 
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ftte  to  M  Hmit  iti  liabilitj,  Kenther  t. 
Smdhem  Exp,  Co^  8  R.  719. 

Ad  oil  company  shipped  oil  by  transporta- 
tioQ  company,  under  condition,  set  forth  in 
receipt^  toat  oil  company  should  assume  all 
risk,  and  transportation  company  should  be 
released  from  all  respousibitity  for  loss  or 
damage.  Car  containing  refined  oil  was 
coupled  in  train  to  one  containing  crude  oil, 
which  took  fire  from  sparks  from  engine, 
and  on  account  of  defect  in  coupling,  could 
not  be  separated  from  car  of  refined  oil,  and 
both  were  consumed.  HM^  that  transpor- 
tation eompany  was  liable,  notwithstanding 
condition  in  reoeiptb  Bmpirt  Tratup,  Co.  v. 
Warnsutta  Oil  Ob.,  3  K  615. 

Plaintiff  delivered  package  of  money  to 
defendant  to  bo  transmitted  to  C.  Receipt 
given  for  it  by  affent  of  defendant  specified 
that  there  should  be  no  liabilty  for  any  loss 
unless  claim  therefor  should  faie  made  at  re- 
ceiving office  of  defendant  within  thirty  days 
after  date  of  receipt.  In  action  for  non-de- 
bvery»  it  appeared  that  plaintiff  was  not 
ikiformed  of  non-delirery  until  a  year  had 
elapsed  from  date  of  receipt.  HM,  that 
plaintiff  could  recover,  notwithstanding  lim- 
itation in  receipt.  SmUktm  Exp»  Co,  ▼. 
CoferUm,  4  R.  118. 

Plaintiff  delivered  to  defendant  a  trunk, 
and  took  a  rcoeipti  whioh  provided   that 

eUintil^  in  case  of  loos,  should  not  demand 
eyond  sum  of  fifty  doUara,  fixed  as  value 
of  article  forwarded,  unless  otherwise  ex- 
j>ressed.  Hdd^  -^  I.  That  it  was  presump- 
tion of  law  that  plaintiff  was  acquainted  with 
contents  of  receipt;  and  22.  That  by  accept- 
ing receipt  plaintiff  asiented  to  and  was 
bound  by  its  conditions.  Belger  v.  Diiumort, 
10  R.  575. 

Plaintiff  shipped  horses  on  defendant's 
railroad,  and  received  therefor  receipt  con- 
taining lettcra  *'0.  R.,"  meaning  "owner's 
rick."  It  was  defendant's  custom  to  carry 
animals  at  owner's  risk  for  reduced  charge. 
In  action  for  injury  to  horses  while  in  de- 
fendant's oare,  plaintiff  put  in  evidence  re- 
ceipt, and  testined  that  he  did  not  see  those 
letters  when  he  took  it,  but  did  not  testify 
that  he  did  not  understand  their  meaning. 
HMf  that  receipt  conclusively  showed  that 
horsee  were  received  upon  restricted  liabil- 
ity, shipper  being  bound  to  know  contents 
of  receipt  Morriaon  v.  PhiU»p§  tie  Cofh 
9§rudUm  Oo^,  28  &  699. 

PlaintifT  delivered  goods  to  defendant,  for 
tmnsportatioDy  and  before  shipment  received 
irom  defendant  reoeipt  cr  oill  of  lading 
thorefor.  He  did  not  read  same  until  next 
dny.  It  purported  to  exempt  defendant 
from  liabilitj  lor  delay  in  shipment.  Goods 
were  not  shipped  for  two  months,  and  mean- 
while dedined  in  market  value.  In  action 
for  damages^ — hddf  that  plaintiff  was  charge- 
able with  notice  of  provisions  of  receipt  and 
Unuid  hj  ili  tcnD%  and  puralevidonoe  could 


not  be  adduced  to  show  agreement  for  ship- 
ment within  fortnight.  HiU  v.  Syracuse  etc 
R.  R,  Co.,  29  R.  163. 

Carrier  gave  receipt  for  a  barrel  of  whisky, 
receipt  containing  words:  **  1  bbl.  whisky 
400  lbs.  Liquor  carried  at  val.  $20  per  bbl. " 
Held,  that  if  this  imported  contract  limiting 
his  liability  to  twenty  dollars  in  caste  of  loss, 
it  could  only  apply  to  loss  without  his  fault. 
Black  V.  Ooodrich  Transp.  Co.,  42  R.  713. 

94.  limitation  In  bill  of  ladins  — 
1.  Centred  prindpieA,  —  Carriers  should  be 
held  to  strict  accountability,  and  slight  evi- 
dence should  be  sufficient  to  set  aside  any 
special  provision  in  bill  of  lading  intonded 
to  relieve  them  from  their  ordinary  legal  re- 
sponsibility.    Chouteaux  v.  Leech,  57  D.  602. 

Stipulation  in  bill  of  lading  given  by  car- 
rier, that  in  case  any  claim  for  damage 
should  arise  for  loss  of  articles  mentioned  m 
receipt  while  in  transit  or  before  delivery, 
extent  of  such  damage  or  loss  shall  be  ad- 
justed before  removal  from  station,  and 
claim  therefor  made  in  thirty  days  to  a 
"trace  agent"  of  carrier,  is  an  unreasonable 
provision  which  courts  will  not  uphold. 
Capehari  r.  Seaboard  etc  R,  R.  Co,,  Zi  K, 
505. 

Statute  forbidding  carriers  to  impose  re- 
strictions of  their  liability  is  not  infringed 
by  provision  in  bill  of  lading  that  carrier 
shall  have  benefit  of  any  insurance  to  owner 
on  freight.  British  etc.  Marine  /m.  Co,  v. 
<?«{/' e<c  R'p  Co.,  61  R.  661. 

Shipper  is  bound  bv  s^greed  valuation  in 
bill  of  lading  and  stipulation  that  such  valu- 
ation is  to  be  limit  of  recovery  in  case  of 
loss.  CfrfLvoB  V.  Lake  Shore  etc  R.  R,  Co.,  50 
R.282. 

Limitation  of  liability  to  fifty  dollars  in 
bill  of  lading  does  not  excuse  carrier  from 
exercise  of  ordinary  care,  even  when  assented 
to  by  shipper;  and  where  goods  fail  to  arrive  at 
destination  and  carrier  does  not  show  mauuer 
of  their  loss,  presumption  arises  of  want  of 
ordinary  care.  Adoane  Bhgp.  Co,  v.  SteUaners, 
14  R.  57. 

Where  it  is  stipulated  in  bill  of  lading 
that  in  case  of  loss  or  damage  value  or  cose 
at  place  of  shipment  shall  govern,  insertion 
by  carrier,  without  knowledge  or  consent  of 
shipper,  <rf  almost  illegible  abbreviations,  in- 
terpreted by  carrier  to  mean  ''Leaks  and 
outs  excepted,  $20  railroad  valuation,"  will 
not  bind  shipper,  and  he  ma^  recover  actual 
value  of  goods  at  place  of  shipment.  Rosen' 
/eld  V.  Peoria  etc  R.  R.  Co.,  53  K  50a 

Exception  of  "dangers  of  the  river,"  in 
contract  of  carrier  on  Mississippi,  exempte 
him  from  liability  for  losses  winch  could  not 
have  been  prevented  by  human  skill  and 
foresight     Turney  v.  Wilwn,  27  D.  515. 

As,  for  instance,  a  collision  in  which  he  is 
free  from  blame.  Hays  v.  Kennedy,  80  D. 
627. 

CanrieTi  •vea  wider  exception  of  dangers 
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of  riTor,  ia  liable  for  loss  by  incompetenoe  or 
want  of  reasonable  oare,  ikill,  ancl  diligenoe 
of  those  whom  he  employs  to  navigate  Teasel, 
as  well  aa  by  insomoienoy  of  VMsel  or  ita 
eqaipmenta.    Bewtky  t.  Bustard,  63  D.  661. 

2.  Bitt  qf  lading  k  apedal  eotUraet,  and 
moiie$  of  Ut  conienU. — Carrier  cannot  limit 
hia  oommon-law  liability  by  anv  general 
notice,  but  may  do  ao  by  apecial  contract 
with  ahipper;  and  bill  of  lading  given  by 
carrier  on  receipt  of  gooda,  and  accepted  by 
ahipper,  ia  apecial  oontraot  within  rule. 
StuU  V.  Tcwniend,  79  D.  40;  Oracer.  Adams, 
W  D.  117. 

In  action  againat  earner  for  loaa  of  or  dam- 
a|^e  to  gooda  intmated  to  hia  care,  plaintiff 
Will  not  be  permitted,  inabaence  of  fraad,  to 
ahow  that  be  did  not  read  terma  of  bill  of 
lading  which  contained  atipulation  againat 
liability  on  part  of  carrier.  Qrace  v.  Adams, 
97  D.  117. 

By  accepting  and  acting  npon  bill  of  lading 
ezemptinff  company  from  liability  beyond 
ita  line,  shipper  a  luiowledge  of  ita  atipnla- 
tions  will,  in  abaence  of  fraud  or  mistake,  be 
ooncloaively  preaumed,  and  he  will  be  bonnd 
thereby.  He  will  not  be  permitted  to  ahow 
thai  ha  waa  ignorant  of  ita  contenta.  MuUU 
gan  v.  10.  CenL  iTv  Co.,  14  R.  514. 

Acceptance  of  a  bill  of  lading  reatriotinff 
oarrier'a  liability,  and  previoua  practice  ot 
accepting  similar  billa,  are  aome  evidence,  but 
not  oonclnsive,  that  limitation  waa  known 
and  aaaented  to  bv  shipper.  Brie  etc  Tnmap. 
Co.  T.  Dater,  33  B.  61. 

9L  OonneeUng  Knee, —  Where  goods  were 
delivered  to  carrier  at  Cincinnati,  and  he 
gave  bill  of  lading  oonditioned  to  deliver 
them  "at  Toledo,  lor  Detroit,"  thia  ia  con- 
tract to  can^  gooda  to  Toledo  and  to  for- 
ward them  urom  thence  to  Detroit.  And 
where  bill  of  lading  contained  proviaiona 
iimitins  carrier'a  liauility,  these  proviaiona 
only  rdated  to  ahipment  to  Toledo,  and  car- 
riage from  thence  waa  under  carrier'a  com- 
mon-law liability.  McMUIan  v.  Michigan 
South,  etc,  B.  B.  Ox,  93  D.  208. 

Carrier  having  atipulated  in  bill  of  lading 
or  receipt  for  goods  consiffned  to  point  be- 
vond  ita  line,  uiat  it  shall  not  be  liable  for 
loaa  byfire,  nor  from  loaa,  unless  occorrinf  on 
its  own  route,  and  that  through  rate  shaU  be 
amount  specifled  therein,  may  contract  with 
anbaequent  carriera,  npon  aame  conditiona,  by 
which  consiffnor  will  be  bound;  but  consignor 
will  not  be  Lound  by  additional  stipulations 
between  several  carriera  to  effect  that  in  case 
of  loss,  value  of  goods  at  date  of  shipment 
shall  govern  settlement  oi  same.  Such  con- 
tract u  not  a  **  throuffh  contract. "  Lamb  v. 
Camden  etc,  B.  B.  A  T.  Co.,  7  R.  327. 

Stipulation  in  bill  of  ladmg,  given  by  one 
of  aaaociatum  oi  oonneoting  carriera,  that  if 
loaa  or  damage  of  gooda  occura  compan  v  in 
whcae  cuato<^  they  were  at  time  ahall  alone 
be  aiiawe|abl%  it  valid,  and  bindi  ahipper 
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accepting  it,  whether  he  raada  it  or 
Phi/er  V.  Carolina  CenL  J2.  J?.  Cbu,  45  R.  687; 
MuiUgan  v.  ///tnoti  CenL  B'p  Co.,  14  R.  514. 

4.  lUustratione,  —  Where  oarrier  accepted 
fruit  for  transportation  from  New  York  to 
Denver  in  February,  and  packed  it  in  car 
which  had  aperturea  through  which  oold 
and  anow  entered,  whereby  miit  waa  frocen, 
—  held,  that  he  waa  liable  for  damage,  and 
could  not  ahield  himself  by  statement,  in 
bill  of  lading,  that  he  would  not  bo  liable 
for  injuriea  occaaioned  by  weather.  Mer^ 
chanU  Diapateh  etc.  Co.  v.  Con^forth,  25  R. 
757. 

Carrier  at  Kew  York  received  package 
marked  "Iowa  City,"  at  aame  time  ^ving 
shipping  receipt  therefor,  on  presentation  cm 
which  holder  was,  by  its  cnstoni,  entitled 
to  bill  of  lading.  On  presentatioa  of  re- 
ceipt, seventeen  days  later,  it  iaaned  bill  ol 
lading,  binding  itself  to  carry  goods  to 
"Chicago  depot  only,"  and  oontaining 
dauae  exempting  it  Irom  liability  for  lueai 
by  fire.  Meanwhile  gooda  had  been  do- 
atroyed  by  fire  at  C£ica^  aa  defendant 
knew,  but  neither  plaintiff  nor  oonaignor 
knew,  when  bill  of  lading  waa  iaaned.  Jldd^ 
that  carrier  waa  liable  to  conaignee  therefor. 
Wilde  V.  MerehanU*  ate.  2Vaiu|ii  Ox,  29  K. 
479. 

HoTM  waa  ahipped  by  railroad,  and  car- 
rier arbitrarily  inaerted  in  bill  of  lading 
worda,  "value  not  to  exceed  one  hnndred 
dollara."  Horae  waa  injured  by  carrier'a 
negligence.  Held,  that  owner  waa  not  lim- 
ited m  recovery  by  above  worda.  Kanaae 
CUv  etc  B,  B.  Co,  v.  Simpean,  46  K  104. 

95.   or  iMtsaenger  ticket.  —  In 

abaence  of  fraud,  concealment^  or  improper 
practice,  legal  preanmption  ia,  that  atipola- 
tiona  limiting  common-law  liability  of  car- 
riera, contained  in  ticket  of  paaaenger  by 
ateamahip  for  foreign  port^  are  known  to 
party  receiving  it  Steere  v.  Liverpool  etc. 
a.  8.  Co.,  15  R.  453. 

Notice  on  paaaenger  ticket  printed  ia 
English  language,  and  delivered  to  person 
wholly  ignorant  of  that  language,  wui  not 
have  effect  to  limit  liability  of  oarrier,  nn- 
leaa  it  ia  proved  that  contenta  of  notice  and 
ita  effect  were  fully  and  clearly  explained  to 
paaaenger.  Camden  etc  B.  M.  Ck  w.  Bal' 
doHf,  65  D.  481. 

Paaaenger  ia  not  presumed  to  know  or  aa- 
sent  to  printed  nouce  in  his  ticket  limiting 
weiffht  and  value  of  his  bagsage.  Betwton 
V.  Pemi.  i?.  ie.  Ol.,  8  R  543.  Compara 
Steers  v.  Liverpool  etc  S.  S,  Co.,  15  R.  453. 

State  atatute  provided  that  no  paaaenger 
carrier  ahonld  iasne  or  aell  any  ticket  sub- 
ject to  any  oondition  limiting  hia  liability, 
unleaa  aamo  waa  printed  thereon  ia  type  of 
apecified  aiae;  that  aver^  ticket  seller  ahonld 
be  fumiahed  with  oertificate  ol  aathortty, 
which  he  ahoold  keep  publicly  poated;  th-it 
evafj  aaok  mmtt  ahonld  provido  for  n^ 
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demption  of  ticketi,  or  parte  of  tioketi,  told 
but  not  used,  at  purchase  prioe,  or  propor- 
tionate part  thereof;  and  that  no  snch  pnr- 
chaser  of  ticket!  ahonld  otiierwUe  sell  them 
except  to  bona  Jide  traTclers;  and  made  dis- 
obedience a  misdemeanor  punishable  by  cer^ 
tain  fines.  Held,  constitutionaL  Fry  r. 
iikUe,  30  R.  238. 

96.   or  baggage  check.  —  Bnle 

that  carrier  cannot  exempt  himself  by  spe- 
cial contract  from  liability  for  tort  or  negli- 
gence of  himself  or  his  servants  applies  to 
express  stipulation  in  ba^age  ticaets  or 
checks  limiting  responsibility  of  carrier  to 
specified  snm,  as  Talne  of  passenger's  bag- 
gage. Mobile  etc  A  £.  Co.  r,  Bopkhu,  M 
1>.  607. 

Checks  for  baggSAe  ars  not  of  character  of 
bills  of  lading,  ana  persons  receiving  them 
are  not  presumed  to  know  that  they  contain 
terms  npon  which  property  is  carried.  Bk>$' 
som  ▼.  i>ocM,  8  &.  711. 

Thos  plaintiff,  passenger  in  railway  car, 
deliTcred  to  messenger  of  baggase  express 
two  checks  for  two  packages  of  baggage, 
which  messenger  agreed  to  transport  from 
railway  terminus  to  another  poin^  and  de- 
liver to  plaintiff.  At  time  of  taking  checks, 
mesaenger  entered  their  numbers  on  printed 
form,  purporting  to  be  receipt  contaimng  cer- 
tain stipulations  limiting  coinpany 's  liability, 
and  handed  it  to  plaintiff.  Car  was  dark,  so 
that  it  would  have  been  impossible  to  read 
stipulations,  and  plaintiff  did  not  read  them. 
Stipulations  were  in  small  print,  but  direc- 
tion to  read  this  receipt  was  in  conspicuous 
print,  heldt  that  plaintiff  was  not  pre- 
samed  to  know  contents  of  receipt,  or  to  as- 
sent to  them.    76. 

97.  liimitatioxi  of  liability  by  cus- 
tom or  usage.  —  Evidence  of  local  custom 
that  carrier  is  to  be  liable  only  for  losses 
cansed  by  negligence  or  dishonesty  is  not 
admissible  to  vary  his  written  contract. 
Twnmejfr.  Wilson,  27  D.  615. 

Special  contract  of  carrier,  limiting  his 
liability,  may  be  implied  from  proof  of 
naage  of  five  years*  duration.  Cooper  ▼. 
Berry,  68  D.  468. 

Any  number  of  past  transactions  by  which 
consignor  agreed  with  carrier  to  limit  his 
eommon-law  liability  does  not  prevent  him 
from  insisting  on  his  common-law  rights  in 
subsequent  shipments;  nor  will  earner  be 
allowed  to  establish  usage  restricting  his  lia- 
bUity.  MoMUlcm  t.  R.S.Co,,9A  D.  208. 

98. by  oonoealment  of  value  by 

aliipper.  — -  Osniers  may  limit  their  liabil- 
ity to  specified  sum,  unless  goods  are  en- 
tered and  paid  for  according  to  their  value. 
CoU  T.  QoodvAn,  32  D.  470. 

Qeneral  notice  limiting  carrier's  responsi- 
bili^  to  sum  designated,  unless  he  shall  be 
advised  of  goods  being  of  ^peater  value,  and 
compensated  accordingly,  is  effectual  for  his 
/k 
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Carrier  having  ffiven  snch  general  notice 
is  liable  only  to  that  amount,  if  at  all,  for 
loss  of  package  whose  value  was  not  dis- 
closed to  him,  whether  he  made  inquiry  or 
not,  where  such  notice  is  brought  home  to 
the  owner.  Orange  Co.  Bank  ▼.  ^roisn,  24 
D.  129. 

If  any  means  have  been  used  to  conceal 
value  of  packa||e,  carrier  is  not  liable, 
whether  he  has  given  notice  or  not.    lb. 

Owner  of  proper^  intrusted  to  carrier 
must  act  in  good  faith,  and  if  be  speak  at 
all,  give  correct  account  of  all  material  cir* 
cumstances  within  his  knowledge  material  to 
risk  taken  by  canrier.  Ook  ▼.  (?o«2iisfi»  32 
D.  470. 

Carrier  will  only  be  held  accountable  to 
extent  of  his  notice,  in  absence  of  conversion 
or  gross  negligence,  where  articles  shipped 
are  of  small  compass  and  peculiar  value,  at 
ordinary  rates  of  freight  for  common  articles, 
without  notice  to  csrrier  of  their  character. 
OmdoffY.  Adama  JBxp.  Co.,  96  D.  207. 

Carrier  cannot  exonerate  himself  from 
liability  for  |pt>ss  or  even  ordinary  neeleot 
under  a  notice  that  goods  shipped  wiU  be 
"valued  under  fifty  dollars,  unless  other- 
wise herein  specified,"  where  goods  shipped 
were  specified;  and  from  their  character 
carrier  must  be  presumed  to  have  known 
their  value,  at  least  approximately,  and 
from  amount  of  freight  collected  to  have 
known  that  their  value  exceeded  that 
stated  in  notice.    lb. 

99.  No  limitation  as  respects  neg- 
ligence.* — Carrier  cannot,  by  special  agree- 
ment, exempt  himself  from  liability  for  losses 
occasioned  by  gross  negligence  of  himself  or 
of  his  servants.  Reno  v.  Hoffon,  64  D.  613; 
Cole  V.  Ooodwin,  32  D.  470. 

Therefore,  if  he  or  they  convert  goods  to 
wrong  use,  or  if  either  make  wrong  deliverv 
to  person  not  entitled  to  them,  or  if  either  is 
guilty  of  gross  negligence  in  carriage  or  care 
of  them,  loss  must  Im  borne  by  carrier.  Om* 
dorfr.  Adame  Bm.  Co.,  96  D.  207. 

Carrier  cannot,  by  agreement  with  owner 
of  goods  intrusted  to  him,  relieve  himself 
from  responsibility  for  losses  caused  by  his 
own  negligence  or  want  of  care  and  skilL 
Oraham  v.  Davie,  62  D.  285;  Weleh  v.  PiUe* 
bura  etc  R,  R.  Co.,  75  D.  490;  School  Dietrit* 
V.  BoeUm  etc  R,  R.  Co.,  3  R.  602;  Steinweg 
V.  Shie  R*y  Co.,  3  R.  673;  Ohio  eic  R'y  Co.  v. 
Selby,  17  R.  719;  Shriver  v.  Sioux  City  eic 
R.  R.  Co.,  ^\  K.  353;  MouUon  v.  SL  Paul 
etc  R'y  Co.,  47  R.  781;  Baet  Tennenee  eic 
R.  R.  Co.  V.  Johnnton,  51  R.  489. 

Nor  from  consequences  of  the  negligence^ 
fraud,  or  other  willful  tort  of  his  servants  or 
agents,  and  an  exception  in  a  biU  of  lading 
will  not  be  construed  to  have  that  effect. 
SUele  V.  Toumeend,  79  D.  49.  S.  P.,  Camden 
etc  R.  R.  Co.  V.  Balden^f,  55  D.  481;  Mobile 

*  See  note  on  limitation  of  liability  Is  ssspeol 
to  negligence.  10 1L86&-S7a 
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tie,  B,  R.€kk  t.  ffopHna,  M  D.  607;  Erie  R'y 
Co.  ▼.  Wilcox,  25  R.  451;  Merchants*  Dispatch 
iic'Ch,  T.  Owiifwih,  25  R.  757. 

Carrier  ia  liable  for  elightest  negligoDoe, 
and  suoh  negligence  oannot,  by  contract,  be 
made  an  exception  to  hia  liability.  OraJiam 
▼.  Davis,  62  D,  285;  Mick.  South,  etc  B.  B. 
Co.  r,  Heaton,  10  R.  89. 

Carrier  cannot,  even  by  express  stipula- 
tion, relieviB  himself  from  duty  of  bestowing 
npon  goods  intrusted  to  him  at  least  ordi- 
nary care  of  a  bailee  for  hire.  Camden  etc 
B  B.Oo.r.  Baldatif,  55  D.  481;  Pennsylva- 
nia B.  B.  Co.  V.  Schtoaiteniberger,  84  D.  490; 
Omdoiffr,  Adams  Exp.  Co,,  96  D.  207;  Lev- 
ering r.  Union  T.  dCr  /.  Co.,  97  D.  320;  Adaans 
Exp.  Co.  ▼.  Stettanerst  14  R.  57;  WestcoU  v. 
^argob  19  R.  300. 

Contract  limiting  liability  of  carriers  does 
not  relieve  them  from  ordinary  care  in  per- 
formance of  their  duty;  most  that  it  can  do 
is  to  relieve  them  from  those  conclusive  pre- 
sumptions of  negligence  which  arise  wnen 
accident  is  aot  inevitable,  even  by  highest 
care,  and  to  require  that  negligence  be  actu- 
ally proved  against  them.  Ooldey  v.  Penn- 
sylvania  B  B.  Co.,  72  D.  703. 

Carrier  may  diminish  and  restrict  his  com- 
mon-law liability  by  special  contract,  and 
may  bv  express  stipulations  also  absolve 
himself  from  all  liability  resulting  from  any 
and  every  degree  of  negligence,  however 
gross,  if  it  fall  short  of  misfeasance  or  fraud, 
provided  terms  and  language  of  contract  are 
lo  clear  and  definite  as  to  leave  no  doubt 
that  such  was  the  understanding  and  M^ree- 
ment  of  parties.  BcUtimore  etc  B.  B.  Co.  v. 
Bathbone,  88  D.  664. 

Affreement  by  shipper  to  assume  risk  "of 
all  damages  that  ma^  happen  "  to  goods  in 
course  of  transportation  aoes  not  exonerate 
carrier  from  liability  for  damase  resulting 
from  his  negligence  or  misconduct;  but  it 
will  cast  upon  shipper  burden  of  proving 
that  damage  was  so  occasioned.  Hager  v. 
Portsmouth  etc  B.  B.  Co,,  50  D.  659.  a  P., 
Lamb  r,  Camden  etc  B.  B.  Co.,  7  R. 
327. 

Carrier,  notwithstanding  special  contract 
limiting  his  liability,  is  liable  for  carelessness 
and  nnskillfulness  of  his  crew,  and  when  in- 
Jury  is  proved,  burden  of  proof  is  on  him  to 
show  that  injury  was  caused  by  inevitable 
accident^  or  by  fault  of  shipper  or  his 
servants.    Bobetis  v.  BUeu,  77  D.  183. 

100. or  willful  misconduct.  — 

Special  agreement  will  not  protect  carrier 
against  consequences  of  malfeasance  or  mis- 
feasance of  himself  or  his  servants.  Cole  v. 
Goodwin,  32  D.  470. 

Carrier  cannot  contract  for  exemption 
from  liability  to  passenser  for  damage  result- 
ing from  his  own  willful  misconduct,  or  that 
degree  of  recklessness  which  is  its  equivalent. 
Perkins  T.  Nem  York  Cent.  B.  &  Co.,  82  D. 
282. 


101.  Bule  as  to  p^atuitous  passen- 
gers. —  Rule  that  carrier  cannot  exempt 
himself  by  special  contract  from  liability  for 
tort  or  negligence  of  himself  or  his  servants 
applies  where  he  undertakes  to  transport 
p&asengers  gratuitously,  on  ticket  which  con- 
tains stipulation  that,  in  consideration  of 
such  free  passage,  passenger  assumes  all  risk 
of  accident,  ana  agrees  that  carrier  shall  not 
be  liable  therefor,  whether  resulting  from 
negligence  of  his  agents  or  otherwise.  JUfo- 
bUe  etc  B.  B  Co,  v.  Hopkins,  94  D.  607. 
Contra,  see  Perkins  v.  Ifew  York  CenL 
B,  B,  Co.,  82  D.  282. 

Carrier  transportins  cattle  for  hire^  and 
shipper  on  free  pass  tor  purpose  of  taking 
care  of  cattle,  is  common  carrier  as  to  both, 
and  cannot  by  special  contract  exempt  him- 
self from  liability  for  his  own  negligence  or 
that  of  his  servants.  MasRn  T.  SaUbanrs 
etc  B.  B.  Co.,  35  R.  748. 

102.  Operation  and  effeet  of  special 
agreements.  —  1.  In  genaxU.  —  Carrier 
will  be  relieved  from  liability  if  owner  of 
the  goods,  by  contract  with  carrier^  waive 
any  of  his  rights  touching  delivery.  Stons 
V.  Waitt,  52  D.  621. 

Carrier  may  by  express  contract  so  vary 
and  change  his  relation  to  owner  of  property 
carried  as  to  become  private  carrier,  and  in 
that  event  his  liability  for  loss  or  damage  is 
measured  by  the  specific  provisions  of  his 
contract  Khnball  v.  Butland  etc  JL  B.  Co., 
62  D.  667. 

Carrier  who  has  so  limited  his  liabilitj 
cannot  be  declared  asainst  as  common  car- 
rier. He  can  only  be  held  liable  on  his  ooii- 
tract.     lb. 

Where  express  contract  is  entered  into 
between  earner  and  shipper,  limiting  former's 
legal  liability  for  loss,  evidence  tending  to 
show  that  lo9s  occurred  through  shipper's 
failure  to  perform  his  contract,  and  not 
throuph  carrier's  negligence,  is  admissible  en 
behalf  of  carrier.  Southern  Exp.  Co.  ▼•  Pnr* 
celt,  92  D.  53. 

While  contract  limiting  carrier^s  liability 
in  consideration  of  reduced  rates  of  freight 
is  valid,  and  shipper  intelligently,  deliber- 
ately, and  without  artifice  signing  each  con- 
tract is  bound  by  it^  yet  he  may  show  in 
avoidance  that  he  was  purposely  misled  by 
carrier's  agent,  and  induced  to  sign  without 
time  for  examination,  under  a  false  assurance 
that  it  was  a  pass.  Black  r.  Wabask  etc 
B.  B.  Co.,  53  R.  628. 

Plaintiff  delivered  todefendant  at  Hartford, 
Connecticut,  goods  to  be  transported  to  Dei 
Moines,  Iowa,  and  received  bill  of  lading  ex- 
empting defendant  from  liability  for  loesn 
by  fire.  Such  exemption  was  vuid  in  Con* 
necticut,  but  was  void  in  Iowa.  Goods  were 
destroyed  by  fire  at  Chicago,  while  es  route. 
Held,  that  contract  was  governed  by  laws  of 
Connecticut,  and  exemption  was  therefcn 
vaUd.  Talbottr.Di^^aiekttc.Oo^»VLKk 
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FUintiff  delivered  to  defendant  at  New 
York  goods  addressed  to  consignee  at  Bloom- 
infftont  Illinois.  Defendant  gave  bill  of  ladins, 
acknowledging  receipt  of  goods  thus  acU 
dressed,  bat  specifying  that  they  were  to  be 
forwarded  to  "Chicago  depot  omy."  It  was 
proved  that  there  was  no  other  agreement,  and 
that  plaintiff  was  in  habit  of  shiiminff  goods 
In  like  manner  and  receiving  similar  dOIs  of 
lading.  HM^  that  presumption  of  agree- 
ment to  deliver  soods  at  Bloominaton,  raised 
by  acceptance  of  goods  so  marked,  was  over- 
come by  express  contract  in  bill  of  lading. 
MenkanU*  DUpaiek  etc  Oa.  r.  Mot^re,  30  R. 
Ml. 

2,  Am  to  carriage  qf  Sse-sfodL  —  Carrier 
may  provide  by  express  agreement  that 
owner  of  livestock  delivered  to  it  for  car- 
riage shall  assnme  all  risk  of  damage  or  in- 
jury from  whatsoever  cause  happening  in  the 
coarse  of  transportation,  not  arising  &om  its 
own  neeligence  or  that  of  its  servants.  Car- 
riage of  hve-stock  is  not  governed  bv  the 
same  rales  of  the  common  Taw  applicable  to 
other  goods,  Betts  v.  Farmera*  Loan  etc  Co., 
01  I).  460. 

Thus  owner  or  shipper  of  live-stock  may 
agree  to  assnme  risk  of  injuries  to  animals 
**  in  consequence  of  heat^  suffocation,  or  of 
being  crowded,**  during  transportation  by 
the  carrier,  and  the  parties  will  be  bound  by 
the  agreemenl  Squire  v.  New  Torh  Cent, 
i?.  A  09.,  93  B.  16z.  See,  to  same  effect^ 
Feim  V.  Buffalo  etc  R.  R.  Co.,  10  R.  366; 
Oragin  v.  N,  T.  G,  R.  R.  Co.,  10  R.  669; 
Georgia  R.  R.  ▼.  Beatie,  42  R.  76. 

Or  carrier  may  stipulate  with  shipper  for 
exemption  from  liability  except  for  damage 
by  cmlision  or  running  off  track.  Georgia 
Railroad  v.  Sfeare,  42  R.  81. 

Where,  by  contract  of  shipment  of  animals, 
carrier,  in  consideration  of  reduced  rate  of 
freight^  was  released  from  "liabilitv  of 
every  kind  whatsoever,"  by  reason  of  dam- 
age "  from  whatsoever  cause  arising, " —  held, 
that  this  did  not  include  loss  arising  from 
carrier's  own  negligence.  Mynard  v.  SyrO' 
€tue  etc  R'p.  Co.,  ^  R.  28. 


In  absence  of  fraud  or  mistake,  contract 
tor  transportation  of  cattle  signed  by  ship- 
per is  sole  evidence  of  agreement,  although 
tt  differs  from  previous  oral  agreement,  and 
•hipper  did  not  read  it.  St  Louie  etc. 
B.  R.  Co.  r.  Cleary,  46  R.  18. 

Special  contract  provided  that  carrier 
■hould  be  released  from  "  any  and  all  claims 
which  may  or  might  arise  for  damages  or  in- 
jury to  said  stock  while  in  the  cars  of  said 
eompany,  or  for  delav  in  its  carriage,  or  for 
escape  uiereof  from  the  oars,  and,  generally, 
from  all  claims  relating  thereto,  except  such 
as  may  arise  from  the  gross  negligence  or  de- 
iault  of  the  agents  or  officers  of  the  said  com- 
pimy  actinia  in  the  discharge  of  their  several 
official  duties."  In  action  for  damages  toi 
stock  dormg  transportation,  — hM^  1.  That  | 


effect  of  contract  was  to  impose  on  plsintifl 
burden  of  proving,  not  merelv  that  live-stock 
was  injured  and  damaged  by  accident  and 
delay  occurring  in  transportatioD,  but  also 
that  these  were  caused  by  gross  negligence 
of  defendant's  affents;  and  2.  That  proof 
that  some  of  stock  were  injured  and  lost  by 
accidents  on  railroad  while  in  course  it 
transportatico,  that  considerable  delays  oc- 
curred in  carrying  cattle,  and  that  they  were 
damaged  and  lessened  in  weight  and  value 
from  this  cause,  did  not  raiss  presumption  of 
nealigenoe  or  default  on  part  of  agent  of 
rauriMid  company  within  meanmfl  of  con- 
tract. Banhard  ▼.  Baltimore  etcR.A  Co., 
6R.321. 

108.  And  how  ooBStmod.— Restric- 
tions upmi  common-law  liability  of  carrier, 
for  goocu  intrusted  to  him  for  trtmsportation, 
are  to  be  construed  most  strongly  against 
carrier,  especially  where  they  have  been  in- 
serted in  receipt  drawn  up  bv  himself  for  his 
own  benefit,  and  signed  by  him  alone. 
Hooper  T.  WeOe,  Fargo,  A  Co.,  86  D.  211; 
Levering  ▼.  Uwkm  T.  ^  L  Co.,  VI  D. 
320. 

Limitation  of  carrier's  liabfli^  bv  express 
contract  must  be  reasonable  in  itself,  and  not 
such  as  to  operate  as  a  snare  or  fraud  upon 
the  public.  Adamo  Sxp,  Co,  t.  Reagam,  92 
D.  332. 

Condition  that  carrier  should  not  be  liable 
for  loss,  unless  claim  therefor  should  bs 
presented  within  thirty  days  from  date  of 
receipt,  -^heid,  to  be  unreasonable  and  vcid, 
in  contract  to  cany  package  from  Indiana  to 
Georgia,  dnrinf[  war,  and  when  transporta- 
tion was  much  mterrnpted.    Jb, 

Consideration  for  agreement  by  shipper 
restricting  carrier's  common-law  liabihty 
will  be  presumed,  in  absence  of  evidence  to 
contrary.  MeMOlan  r.  Midi  SofUk.  etc  R,  R, 
Co.,  93  D.  20& 

Plaintiff  shipped  goods  at  Irvineton,  Penn- 
sylvania to  be  transported  to  Boston  by  de- 
fendants, and  received  bill  of  lading  contain- 
ing condition  that  "this  merchandise  may  be 
carried  in  box-cars,  covered  skeleton-cars, 
or  open  platform-cars;  if  destined  beyond 
Philadelphia,  it  may  be  transported  by 
water,  in  vessels,  boats,  barges,  or  lighters, 
and  if  so  destined  to  any  point  beyond  the 
same  may  be  intrusted  or  delivered  in  the 
cars  of  this  company,  or  otherwise,  to  any 
other  railroad  or  transportation  company, 
or  affent,  etc.  Usual  route  of  defendants 
was  oy  rail  to  Philadelphia,  and  thence  by 
water  to  Boston.  Held,  that  defendants 
were  not  bound  to  send  goods  by  rail  from 
Philadelphia  when  there  was  a  temporary  ob- 
struction in  water  communication.  JSmpirt 
Tranap.  Co.  v.  Wailaee,  8  R.  178. 

104.  When  a  question  for  the  Jtuy. 
—  In  Illinois,  assent  of  shipper  to  limitations 
in  bill  of  lading  is  not  neccMaril^r  to  be  pre- 
sumed from  acceptance  of  the  bul,  but  is  • 
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question  for  thojuiy.  TlUnok  Cent  JL  JL  Oo. 
▼.  Frankenberg,  6  R.  92;  Adam§  Sxp,  Ofk  ▼• 
8tdkmer$,  14  B.  67. 

y.    AcnONB  BT  Ain>  A0AIV8T  CABBnBS. 

106.  When  an  aotUm  will  lie  ag^sixurt 
the  carrier.  —  Owner  of  goods  shipped  b^ 
carrier  cannot  accept  part  and  abandon  resi- 
dnOt  on  acoonnt  of  Ion  by  leakage,  and  re- 
cover of  carrier  Talue  of  goods  abandoned; 
as  where  molasses  is  shipped  and  some  of 
casks  lose  by  leakage,  and  owner  accepts 
residue  and  refuses  to  receive  leakinffcasks. 
BhaiB  ▼.  8<mtk  Carolina  E.  B.O0.,  671).  768. 

Payment  made  to  carrier  because  be  de- 
mands it  as  freight,  for  which  he  withholds 
goods,  IS  not  deemed  Toluntarily  made,  but 
(if  fum  is  excessive,  and  proper  and  timely 
objection  is  made)  may  be  recovered  back. 
Harmony  v.  Bingham,  62  B.  142. 

Action  will  not  Ue  against  carrier  for 
breach  of  its  general  duty  in  failine  to  carry 
passengers  on  Sunday.  fF^aUh  v.  Chicago  etc 
R'yCo^  24  R.  876. 

rUdntiff  shipped  goods  by  defendant, 
marked  "0.  O.  j).  $94.28."  Defendant  took 
consignee's  check  for  amount,  and  delivered 
it  to  plaintiff,  who  accepted  it  without  objec- 
tion. It  proving  worthless, — held,  that  plain- 
tiff had  no  richt  of  action  against  defendant, 
even  although  drawer  had  no  funds  at  bank 
when  check  was  drawn.  MaMun  v.  CtttKeni* 
Steamboai  (M.,  32  R.  821. 

106.  Whomay  eQie.  — *1.  In  general  — 
Real  owners  of  goods  lost  by  carrier  may 
sue  for  such  loss,  upon  parol  proof  of  title, 
although  carrier  gave  receipt  for  goods  as 
received  from  some  of  plaintifb  only,  and 
there  is  no  proof  that  he  nad  any  knowledge 
of  the  interest  of  the  other  plaiutifli.  Daiy  v. 
JSidley,  42  D.  489. 

Person  having  possession  of  and  special 
property  in  goods  may  maintain  action 
agamst  carrier  for  their  loss,  whether  some 
other  person  has  an  interest  in  them  or  not. 
MmaUr.  BoBton  etc  R.  JR.,  49  D.  149. 

Ather  may  maintain  action  against  car- 
rier for  loss  of  trunk  containing  daughter's 
dothes.  As  he  is  bound  to  provide  for  her, 
loss  ii  not  so  much  hers  as  his.  BaUimore 
Steam  Paeket  Co,  ▼.  Smith,  87  D.  676. 

Father  who  transporto  baggage  of  daugh- 
ter and  receives  checks  therefor  may  mam- 
toin  action  against  carrier  for  ite  loss,  upon 
contract,  independent  of  his  right  as  father. 
Contract  for  transportetion  was  made  with 
him,  and  as  holder  of  checks,  which  take 
place  of  bill  of  lading,  he  may  sue  as  con- 
signee,   lb, 

C  contracted  with  B  for  purchase  of  goods 
to  be  paid  for  on  delivery;  C  fraudulently 
obtained  possession  of  them  and  afterward 
fdoniously  removed  them,  and  placed  them 
in  charge  of  carrier.  Held,  that  B  could  re- 
cover Uiem  from  carrier.  Baeeett  t.  Spof' 
ford.  6  E.  101. 


2.  CondgnoT, — Proof  that  conngncr  Is 
owner  of  goods  entitles  him  to  maintain  ae> 
tion  against  carrier  for  their  Ices  or  injury. 
runMyv.  YTttem,  27  D.  616;  BhamnOuA'w. 
Brainerd,  91  D.  349;  Hooper  v.  Ckieago  etc, 
Bty  Co.,  9  R.  439. 

Consignor  may  soe  carrier  for  leas  cl 
good%  notwithstanding  bill  of  lading  pro- 
vided for  their  deliverv  to  specified  consiffnes 
or  his  assign^,  there  beinff  nothing  to  uow 
that  consignee  had  any  tiue  to  or  interest  in 
the  property.    Handy.  Baynee,  S3  D.  64. 

Consignor  who  delivers  goods  to  carrier 
can  maintain  an  action  of  contract  against 
him  for  their  loss,  if  there  is  no  rdation  b^ 
tween  carrier  and  consignee  other  than  thai 
which  resulto  from  carrier's  possession  of 
goods;  and  in  sach  action  can  recover  fdl 
value  of  property,  although  it  be  propertvof 
consignee,  if  no  action  against  carrier  has 
been  commenced  by  consignee;  and  will  hold 
proceeds  in  trust  for  consignee's  indemnily. 
Finn  v.  Weatem  B,  R,  Co.,  17  R.  128. 

Plaintiff  sent  to  D.  by  defendant,  an  ex- 
press company,  money  which  he  owed  D., 
and  which  he  had  agreed  to  send  by  ezpren. 
Defendant  failed  to  deliver  to  D.,  and  plain- 
tiff afterward  paid  D.  and  brooght  this  sc- 
tion  to  recover  the  money  sent.  Held,  that 
plaintiff  was  proper  party  to  bring  actieB. 
SoiOhem  Express  Co,  v.  Crqft,  19  R.  4^ 

3.  Consignee, — Where  goods  were  ahip^ed 
for  account  and  risk  of  consignee,  he  paymg 
freight,  and  it  was  so  exprnsed  in  invoies 
and  bill  of  lading,  delivery  to  carrier  is  con- 
sidered delivery  to  consignee,  who  alcns 
can  maintain  action  aoainst  carrier  for  non- 
delivery, as  by  bill  of  lading  property  be- 
came vested  in  him.  Potter  ▼•  Lamainff,  Z IX 
310. 

Carrier  received  package,  agreeing  to  carry 
it  for  stipulated  sum  prepaid,  withont  in* 
quiry  into  ite  vidus^  or  notice  of  limited  li»> 
bility  on  account  of  valus^  and  without 
misrepresentetion,  deceit,  or  artifice  on  part 
of  shipper.  Discovering  that  package  was 
of  greater  value  than  he  had  sapposed,  he 
refused  to  deliver  it  to  consignee  without 
additional  compensation,  whicii  consignee 
paid.  Held,  that  latter  might  maintain  ac- 
tion to  recover  it  back.  Batdwm  ▼•  Xter- 
pool  etc.  8.  S,  Co,,  20  B^  277. 

107.  Parties  defendant  —  Passenger 
on  public  stage-coach,  who  is  injured  by  m1- 
lision  resulting  from  concurrent  negligenos 
of  driver  and  of  proprietors  of  railroad  train, 
may  maintein  joint  action  against  both. 
Broum  v.  J^ew  York  Cent  B.  R,  Ox,  88  D. 
353. 

Consignee  of  goods  by  tine  d  connecting 
carriers  may  maintain  action  for  their  loot 
against  carrier  in  wbose  hands  loss  happeoa. 
Packard  v.  Taylor,  37  R.  37. 

108.  Form  of  action,  generally.  — 
Where  passenger  has  sustained  personal  in- 
jury  by    negligence  cl  «Kricr,   ha  ai^ 
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nudntain  aetion  of  tort  or  aoti«n  for  breach 
of  contract.  BaUimof  CUjf  Fa$$.  B'p  Oo,  r. 
Kemp,  48  R.  184. 

Courts  ara  inclined  to  consider,  as  founded 
in  tort»  actions  against  carriers,  to  recover 
damages  for  private  injuries,  unless  special 
contract  very  clearly  appears  to  be  made 
gravctmen  and  object  of  the  complaint  in 
the  declaration.  Ifew  Orleaau  tie,  B,  B.  Oo. 
V.  Hunt,  74  D.  785. 

109.  ABSumpoit  will  not  lie  to  recover 
damages  for  negligent  loss  of  baggage  gratu- 
itously carried  by  common  carrier.  Flint 
€te.  B.  B,Co.  V.  Wier,  26  R.  409. 

110.  Case  is  proper  action  against  car^ 
rier  if  goods  were  lost  or  stolen,  so  that 
carrier  could  not  deliver  them  when  demand 
therefor  was  made.  Packard  v.  Cfetman,  21 
D.  1(>8. 

Case  or  trover  will  lie  against  carrier  for 
non-deliveiy  of  good%  but  to  maintain  trover 
conversion  must  ha  proved.  Packard  n 
Qelnum,  16  D.  476. 

111.  Trover  will  not  lie  if  the  goods  in- 
trusted to  the  carrier  were  lost  or  stolen  be- 
fore demand  for  their  return  or  delivery  was 
made.    Packard  r,  Oetman,  21  D.  166. 

For  negligence^  carrier  is  not  liable  in  tro- 
ver.   iA. 

For  direct  act  of  carrier,  as  delivery, 
through  mistake,  of  goods  to  third  person, 
or  wrongful  refusal  to  deliver  goods  in  his 
possession,  he  is  liable  to  trover.    lb. 

Carrier  is  liable  in  trover  for  goods  lost 
by  his  act,  though  without  any  intentional 
wrong  on  his  part;  but  trover  will  not  lie  for 
mere  omission  of  carrier.  Remedy  in  such 
case  is  aatumpnt,  or  special  action  on  the 
case.     HawUna  v.  Hqffman,  41 D.  767. 

Deviation  from  regular  route  and  loss  of 
goods  constitutes  conversion  by  carrier,  and 
trover  is  proper  remedy.  PkUlipi  v.  Brig^ 
Mam,  71  D.  227. 

112.  Declaration— Complaint— Feti- 
tion.  —  Defendants  are  charged  as  common 
carriers  by  allegations  to  raect  that  "  de- 
fendants are  owners  and  proprietors  of  a  boat, 
and  copartners  in  freignting  on  same,  and 
that  this  boat  has  been  usually  employed  by 
them  in  carrying  and  transporting  cotton 
and  other  merchandise  from  port  of —to 

port  of ,  and  other  places  in  this  state, 

for  hire."    Jones  v.  PUcKer,  24  D.  716. 

Petition  does  not  unite  causes  of  action 
arising  ex  anUraetu  and  ex  deUcto,  when  it 
alleges  that  defendants  <^greed  to  transport 
certain  goods  for  plaintiff,  and  then  sets 
forth,  specifically,  acts  constituting  their 
negligence  and  default,  by  which  goods  were 
lovt.  In  such  case  portion  specifying  negli- 
gence may  be  treated  as  surplusage.  KeUy 
T.  BenetUct,  39  D.  530. 

Complaint  against  carrier  need  not  nega- 
tive exception  in  bill  of  lading  against  loss 
occasioned  by  "fire  or  danffers  of  the  river/' 
by  alleging  that  loss  sued  for  was  not  so 
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occasioned.      BeaUeit    ▼•   _ffiiifliiif_    tt    D. 
561. 

Omission  in  oomplaint  to  negative  excep- 
tion in  bUl  of  laoing  is  cured,  in  aetioe 
against  carrier  for  loss  of  good%  where  plain- 
tiff fails  to  aver  that  loss  was  not  occasioned 
by  peril  within  ezceptioD,  conceding  that 
such  averment  is  ever  necessary,  if  answer 
alleges  as  matter  of  defense  that  leas  was 
caused  by  peril  within  exception,  and  thus 
presents  distinct  issue  on  that  point.    Bk 

Declaration  against  common  carrier  d 
passengers  for  refusal  to  cany  must  aver 
that  plaintiff  offered,  or  was  ready  and  will- 
inSf  to  pay  his  fare.    Day  v.  Owen,  72  D.  62. 

Notice  printed  on  back  of  earner's  receipt 
forms  no  part  of  contract,  and  need  not  be 
set  out  in  declaration,  and  emitting  to  do  so 
is  not  a  variance.  Wedem  Trtuupk  Om  v. 
Newhall,  76  D.  76a 

Declaration  for  lost  baggage  need  not  state 
that  owner  was  passenger  on  road  witii  the 
bagffsffe.    Ill  CenL  B.JLCk,r.  Oopekmd^  76 

Statement  of  value  of  draft  fai  eomplafait 
against  carrier  to  recover  for  its  loss  is  sufll* 
cient  if  it  states  sum  for  which  it  was  drawni 
but  mere  averment  that  it  was  "  valuable^ 
or  of  a  oertain  value,  is  insufficient.  Zeigl&r 
v.*  WeU$^  Farffo,  A  Co,^  83  D.  87. 

Description  of  such  draft  in  oomplaint  is 
insufficient,  where  it  does  not  state  date  d 
drafts  amount  for  which  it  was  drawn,  time 
when  it  was  payablei  or  to  whom  it  was  pay* 
able.    Ih. 

118.  Answer.  — Insuffldenoy  of  ear^ 
rier's  answer  in  not  stating  facta  Justifying 
jettison,  relied  on  as  defense  for  non-deliveiy 
of  goods,  will  not  preclude  reversal  of  judg- 
ment affainst  carriers  for  errors  occuring  at 
trial,  ^ere  answer  does  allsff^  in  general 
terms,  that  jettison  was  eaused  oy  danger  of 


river  and  by  unforeseen  and  unavoidable  accip 
dent;  that  all  available  means  of  relief  were 
used,  and  that  danger  of  total  destruction 
was  imminent^  etc.,  where  answer  was  ad- 
judged sufficient  on  demurrer,  and  parties 
went  to  trial  upon  it^  and  facts  were  fullv 
disclosed  in  evidence.  Bentiejf  v.  Btutardt 
63  D.  661. 

114.  Mattem  of  dsfenao.  ^  1.  Cfener* 
ally, — Agreement  between  injured  pas* 
senger  and  carrier,  after  injury  caused  by 
latter's  negligence,  to  effect  that  in  satisfac- 
tion of  injury  carrier  will  pay  expenses 
incurred  by  passenger's  detention  in  conse- 
quence of  injury,  and  carry  him  to  his  desti* 
nation  free  of  charge  after  he  is  aUe  te 
travel,  if  fully  executed,  is  a  good  defense 
under  the  general  issue  to  the  action  for  suoh 
injury.    Stockton  v.  Frey,  45  D.  138. 

On  question  of  negligence  of  carrier,  he 
may  show  that  delav  in  transportation  had 
been  consented  to  by  shipper  before  com- 
mencement el  voyage.  Johmomr, 
73 D.  45a 
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It  IB  saffieient  for  oarrier  to  show,  in  defense 
of  action  against  him  for  loss,  that  loss  was 
caused  by  perils  of  navigation  within  excep- 
tions of  bill  of  lading,  and  he  is  not  boand  to 
show  affirmatively  particular  and  identical 
cause  of  loss.     HiU  ▼.  Stwrgwn^  86  D.  149. 

Cause  of  action  cannot  be  discharged  by 
plaintiff  by  anything  short  of  release,  or  ac- 
ceptance of  something  in  satisfaction.  BoW' 
Moit  T.  Team  35  D.  662. 

Directions  given  by  agent  delivering  goods 
to  carrier,  contrary  to  express  instructions 
^ven  by  plaintiff  to  oamer,  are  not  adoiis- 
sible  in  action  against  carrier,  to  excuse  loss 
of  goods.     MoaesY,  B.  A  U.  R.  B.,  66  D.  222. 

Where  plaintiff  a  resident  of  Vermont, 
sold,  and  transported  on  defendant's  rail- 
way, veal  to  state  of  Massachusetts  without 
knowledge  of  existence  in  latter  state  of 
statute  which,  for  sanitary  purposes,  pro- 
hibited sale  of  real  killed  when  less  than  tour 
weeks  old,  ~  Mot,  that  fact»  if  proved,  that 
some  of  the  real  came  within  provisions  of 
this  statute  would  be  no  defense  for  want  of 
ears  in  transporting  same,  and  that  the  stat- 
ute was  to  be  considered  so  fttr  only  as  it 
might  affect  value  of  the  veaL  Mann  r,  Bir- 
eftoni,  M  D.  398. 

Where  carrier  receiree  gooda  from  i^rson, 
and  he  afterwards  sues  carrier  for  their  loss, 
oarrier  will  not  be  allowed  to  dispute  his 
title  bv  setting  up  title  of  third  person  which 
is  not  being  enforced  against  it.  Wattan  ▼. 
Maiiheim,  99  D.  473. 

InsDcction  of  boiler,  etc.,  of  vessel  em- 
ployea  in  carriage  of  passengers,  and  certifi- 
cate of  inspector  showing  that  they  answer 
requirements  of  acts  of  Congress  of  July  7, 
1838,  and  August  30,  1852,  do  not  per  96 
constitute  defense  to  action  for  injury  to 
passenger.  Acts  of  Congress  do  not  impair 
oommon-law  right  of  action  by  persons  thus 
injured  througn  unskillfulness  or  negligence 
of  owner  or  master  of  vessel.  StoarthmU  v. 
N.  J.  SieambocU  Co.^  8  K  541. 

If  goods  exempt  from  attachment  are 
taken  from  carrier  by  officer,  who  attaches 
them  as  property  of  owner,  it  is  no  defense 
to  action  against  carrier  by  owner  for  failure 
to  deliver  goods  that  they  were  taken  from 
him  against  his  will  and  without  fraud  or 
collusion  on  his  part»  or  that  he  was  ignorant 
td  nature  of  goods,  and  supposed  attachment 
tobevalid.  Kiffr.OldCohnyttc.  t^yCkK^l^ 
R.  429. 

2.  InenUaihk  ocddeMU  —  Carrier,  although 
in  default^  is  not  liable  for  loss  of  goods  in- 
trusted to  him,  if  loss  was  not  occasioned  by 
his  default,  but  must  have  happened  with- 
out such  default.  Therefore,  in  action 
against  oarrier  for  breach  of  contract  of 
affireightniant,  he  may  show  that  altiiough 
his  boat  was  not  seaworthy,  loss  was  in  fact 
occasioned  by  excepted  perils  of  river,  and 
not  by  unseaworthiness  of  boat.  ColUer  t. 
YoknUnM,  49  D.  81. 


Carriers  cannot  excuse  themselvea  n^on 
ground  of  inevitable  accident  by  ahowug 
that  their  oars  were  thrown  off  track  by  acv 
cidentally  running  over  a  man,  if  it  also 
appears  that  he  was  a  drover,  attending  to 
cattle  on  train,  and  feU  ofl^  because  no 
proper  place  was  provided  for  such  attend- 
ants, and  he  was  oompeUed  to  stand  en 
bumpers.  Even  if  he  fell  by  his  own  oare- 
lessness,  this  does  not  excuse  them  for  put- 
ting him  in  position  where  his  carelesaness 
prepuces  such  serious  consequences  to  others. 
OMey  V.  Pennsylvania  R,  R.  Go.,  72  D.  703^ 

In  action  against  carrier  for  loss  of  a  horse, 
alleged  to  have  been  caused  by  explosion  of 
boilers  of  steamer,  whUe  negligently  engaged 
in  racing,  evidence  is  inadmissible  to  show 
that  boilers  were  good  and  sufficient,  and 
that  officers  and  crew  so  conducted  them- 
selves that  explosion  occurred  b^  inevitable 
accident  or  unknown  causes  while  steamer 
was  so  engaged.  Agnew  v.  Steamer  Contra 
Cosia,  87  I>.  87. 

In  such  action,  evidence  of  good  oondition 
of  boilers  at  such  time  is  not  admisnMe 
either  on  question  of  liability  or  of  damages. 
lb, 

3.  ITioge  or  euatom  among  oarriera  is 
irrelevant  and  inadmissible  on  question  as  to 
liability  of  carrier  for  loss  of  goods,  when  it 
tends  only  to  show  excuse  for  delay  in  de- 
livering tiiem.    Cox  V.  Petereon,  68  D.  145. 

Carrier  may  show  that  it  was  customary 
for  two  flat-l>oats  laden  with  cotton  to  de- 
scend river  lashed  together,  where  oottoo 
was  damaged  while  being  thus  transported. 
Johwon  V.  LighUey,  73  D.  450. 

Evidence  of  rule  qualifying  duties  off  oar* 
rier  under  peculiar  circumstances  is  not  ad- 
missible in  action  against  carrier  for  negli- 
gence, unless  it  be  first  shown  that  rule  was 
known  to  plaintiff  either  directly  or  oon- 
stmctively.    Or^fUh  v.  Caiee,  83  D.  82. 

Where  quantity  of  cotton  was  deliv««d  to 
steamboat  company,  and  bill  of  lading  given 
which  onlv  excepted  them  from  "  dangers  of 
the  river,  and  cotton,  while  being  trans- 
ported, was  forcibly  taken  by  armed  body  of 
men,  carrier,  for  purpose  of  relieving  his  lia- 
bility, will  not  be  allowed  to  introduce  parol 
evidence  of  custom  by  which  all  oarriers 
navigating  river  were  relieved  from  liability 
for  losses  so  occasioned  without  fault  or  neg« 
ligence  of  carrier.  Boon  v.  Steamboai  Bel' 
fast,  88  D.  761. 

It  is  competent  for  oarrier,  in  defense  ef 
action  for  injury  to  goods  in  delivery,  by 
breaking  of  requisite  apparatus,  to  show 
lo<»l  usage  that  such  apparatus  is  to  be  fur- 
nished by  consignee  of  goods;  and  if  sneh 
usage  is  shown,  carrier  is  not  liable  for  in- 
jury to  goods,  occasioned  by  latent  defect  in 
apparatus  furnished  by  consignee. 
V.  Burhe,  21  R.  507. 

116.  Evidanoo.  —  I.  Wkai  ie 
orei^fieiefiL—To  jfteiw  thnt  defendants aie 
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advertisement  in  public  newspapers, 
notifying  pablic  that  they  had  undertaken 
bnaineM  of  common  carriers,  is  log^l  i^d 
proper  eridenoe.    Doiy  v.  Strong,  40  U.  773. 

Bvidenoe  of  contents  of  lost  trunk  when  it 
left  a  previous  plaM  is  legal  and  competent, 
though  it  has  since  IJeen  opened,  in  action 
against  stage-coach  proprietor  for  its  loss. 
Pmotti  ▼.  McLaughlin,  il  D.  563. 

Plaintiff  haviuff  i>roved  that  defendant's 
bont  was  engaged  in  oarrying  goods  and 
merchandise  generally  for  hire,  and  that  it 
was  a  general  custom  of  boats  engaged  in 
aimilar  business  to  carry  letters  containing 
remittances  of  bank  bills,  it  is  permissible 
f<w  defendants  to  explain  that  usage,  by 
showing  that  no  freight  or  compensation  was 
•rer  charffcd  upon  such  remittances,  unless 
•ODM  eridence  was  given  by  boat  of  their 
leoeipt    Knox  v.  Jiniet,  48  D.  97. 

Deporition  as  to  contents  of  passenger's 
tmnk,  some  of  which  are  not  baggage,  is  not 
!•  be  szdaded  in  action  against  carrier  for 
its  loss  a  any  of  articles  are  such  as  are 
properly  inclnded  in  term  *'  baggage,*  recov- 
ery being  limited  to  value  of  such  articles 
only.     Dibble  v.  Brwn,  56  D.  460. 

Evidence  tending  to  show  that  '*  breakage" 
oomplained  ol  did  not  result  from  plaintiff 's 
negligence,  in  action  bv  carrier  for  freight, 
is  admissible  on  behalf  of  plaintiff^  and  he 
nuy  show    that   articles    similar  to  those 

SBcified  in  bill  of  lading  were  usually  in  a 
maged  condition  on  their  arrivaL    Steele 
T.  Towneend,  79  D.  49. 

In  action  against  carrier  for  failure  to 
enrry  plaintiff  to  his  destination  according  to 
contract^  and  for  neglect  of  duty  in  furnish- 
ing suitable  accommodations,  and  for  deten- 
tions and  delays  on  route,  all  resulting  in 
plaintiff's  sickness  from  unnecessary  exposure 
to  unhealthy  dimate,  evidence  was  properly 
admissible  as  to  how  much  plaintiff  was  ex- 
posed to  sun  and  rains  while  crossing 
Isthmus,  and  to  show  that  climate  there  was 
bad  and  unhealthy,  to  enable  jury  to  deter- 
mine whether  plaintiff 's  sickness  was  caused 
by  defendant's  negligence  or  breach  of  duty. 
WilSame  v.  VanderbiU,  84  D.  333. 

2L  WhaiU inadmianble  or  insufflcierU. -^In 
setion  for  loss  caused  by  delay  in  forwarding 
floods,  negligence  in  failing  to  insure  not  be- 
ing urged,  it  would  be  improper  to  consider 
it.     Deavar  v.  Bet{fard,  39  D.  535. 

One  who  sends  goods  by  carrier  must 
prove  their  value  byr  other  testimony  than 
bis  own  oath,  in  action  brought  by  him  for 
their  loss.     Bingham  v.  Rogers,  40  D.  581. 

Bvidenoe  that  plaintiff  is  a  man  of  family, 
in  action  by  passenger  against  carrier  for 
damages  for  injury  occasioned  by  latter's 
negligence,  and  that  he  has  wife  and  several 
small  children,  is  inadmissible.  Stockton  v. 
Fre^,  45  D.  138. 

Kecital  in  carrier's  receipt^  ffiven  for  pack- 
igs  ol  money  in  sealed  envelope,  that  it  is 
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*'  said  to  contain "  a  given  amount,  is  not 
prima,  fade  evidence  that  package  did  in  fact 
contain  amount  named.  Jntegerald  v.  Adame 
Ehep.  Co,,  87  D.  341. 

Where  party  declares  in  aeeumpsit  against 
carrier  or  bailee  for  hire  without  regard  to 
special  contract  contained  in  bill  of  lading, 
latter  is  not  admissible  in  evidence,  not  being 
applicable  to  any  count  in  the  declaration. 
Baltimore  etc,  B.  R,  v.  Bathbone,  88  D.  664. 

In  action  against  carrier  to  recover  value 
of  goods  intrusted  to  him  at  New  York  for 
delivery  at  Memphis,  and  not  delivered, 
evidence  that  box  originally  containing 
eoods  was  found  empty  in  water  in  New 
York  harbor  a  year  afterward  is  not  suffi- 
cient to  show  conversion,  nor  to  deprive 
carrier  of  benefit  of  limitation  of  liability  in 
contract  of  carriage.  Magnm  v.  Dinamore^ 
26  R.  608. 

116.  Burden  of  prool~l.  When  on 
plaint^.  —  Delivery  to  and  acceptance  by 
carrier  need  not  be  proved  in  action  against 
him  for  refusal  to  receive  and  carry  goods. 
Doty  V.  Strong,  40  D.  773. 

Burden  of  proof  as  to  loss  of  goods  by 
carrier  is  on  owner  suing  for  such  loss,  but 
may  be  shifted  by  slight  evidence.  Burden 
is  shifted  in  such  case  where  plaintiff  shows 
that  boat  capsisod  and  goods  were  damaged 
and  landed  at  different  place  from  destina- 
tion, and  carrier  must  show  goods  subse- 
quently delivered  without  any  further  injury 
tnan  was  occasioned  by  act  of  Gk)d.  Day  v. 
Bidley,  42  D.  489. 

Owner  of  goods  need  not  prove  carrier's 
advertisements  of  business  terms  came  to  his 
knowled^^e  before  delivering  his  goods  to 
carrier;  it  is  prober  to  presume  that  cus- 
tomers have  been  induced  oy  advertisements, 
or  that  they  have  been  repeated  to  them, 
where  favorable  terms  of  business  are  adver- 
tised as  means  of  gaining  customers.  Morrison 
V.  Datfie,  57  D.  695. 

To  maintain  action  for  damages  against 
carriers  for  injuries  to  passenger,  plaintiff 
must  prove,  affirmatively,  negligence  on  part 
of  defendants,  their  servants  or  agents,  and 
freedom  from  negligence  on  his  own  part, 
former  being  gist  of  the  action,  and  latter 
equally  important.  Deyo  v.  New  York  Ceni, 
B.  B.  Co,,  88  D.  418. 

In  action  against  railroad  company  for  loss 
of  freight  •  consigned  to  point  where  there 
was  no  depot  or  agent,  it  being  shown  that 
car  reached  destination  and  was  left  there 
on  side-track,  burden  is  on  plaintiff  to  show 
that  loss  occurred  before  arrival.  South  etc, 
Ala,  B,  B,  Co,  V.  Wood,  46  R  309. 

2.  When  on  carrier.  —  Burden  is  on  carrier 
to  prove  that  loss  resulted  from  act  of  God 
or  public  enemy.  'Lconaid  v.  Hendrickeon, 
55  D.  587;  Agnew  v.  Steamer  Contra  Coeta^ 
87  D.  87. 

In  case  of  loss  of  property  intrusted  te 
carrier,  burden  of  showing  that  loss  was 
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without  hia  fault  rests  upon  him.  Huni  r. 
Morris,  12  B.  489;  Bwcui  v.  Street,  23  D. 
131;  Tumep  ▼.  Wilaon,  27  D.  515;  C^pman 
T.  New  Orkans  etc  B.B.  Oa,,  99  D.  722. 

Otuu  of  Bhowing  that  oarrier's  liability  has 
been  restricted  ia  upon  carrier,  and  must  be 

S roved,  like  any  other  fact,  by  pertinent  evi- 
ence.  Western  Trcmm,  Co.  t.  NewhaU,  76 
D.  760;  FiUdfroum  r.  Grand  Trunk  R'y  Co., 
92  D.  606. 

And  fact  that  restrictive  notice  has  been 
aotually  received  or  seen  by  owner  of  goods 
will  not  rtiAaib  presumption  that  he  hiu  as- 
sented to  its  terms.  McMiBan  v.  Midi, 
South,  etc  B,  R.  Co.,  93  D.  208. 

Burden  of  proof  is  on  carrier  to  show  that 
ffiven  loss  is  within  exception  of  bill  of 
hdiog,  and  was  not  occasioned  by  negli- 
gence. SwindUr  ▼.  Billiard,  45  D.  732; 
Cameron  v.  Rich,  53  D.  670;  Qraham  v.  Da- 
vis, ^i:>.7»&i  Baker  v.  Brinaon,  67  D.  548; 
Steele  ▼.  Towneend,  79  D.  49;  Wolf  v.  Amer- 
toon  JESm  Co,,  97  B.  406;  Levering  v.  Union 
r.  ^ /.  Ob.,  97  B.  320;  Ora^  r.  Mobile  Trade 
Oo.,  28  R.  729;  Skriver  v.  Sioux  City  etc 
J2.  J2.  Om,  31  R.  353;  Cbieoffo  etc  R.  R.  Co, 
▼.  Jtfbsf,  45  R.  428;  Rwm  v.  M.,  K.  A  T. 
B^yCo.,  57  R.  589. 

Plaintiff  is  not  bound  to  show  negligence 
on  part  of  carrier  in  first  instance;  all  that 
is  necessary  is  to  prove  delivery  of  goods  to 
carrier  to  be  carried,  and  burden  of  account- 
ing for  them  is  thrown  npon  him;  and  to 
exonerate  himself  from  liability,  he  must 
prove  either  safe  delivery  of  goods,  or  that 
loss  occurred  by  one  of  causes  excepted  in 
his  nndertaking.  Levering  v.  Union  T,  dCr  /. 
Co,,  97  B.  320. 

Where  goods  are  delivered  to  carrier  other 
than  common  carrier,  for  carriage,  proof  of 
contract  and  delivery  of  goods  throws  bur- 
den of  proof  upon  carrier  to  show  that  they 
were  lost.     Beckman  v.  Shouee,  28  D.  653. 

Where  loss  has  been  proved^  ordinary  care 
in  such  carrier  is  presumed,  aud  onus  is  upon 
owner  of  goods  to  show  want  of  such  care; 
but  in  absence  of  all  proof  as  to  manner  in 
which  loss  occurred,  owner  may  rely  upon 
fact  of  non-delivery  as  evidence  of  want  of 
ordinary  care.    Bk 

Omus  upon  carrier  to  prove  no  negligence, 
where  he  stipulates  for  no  liability  for  rust 
and  breakage,  and  stove  is  broken  in  transit, 
is  not  discharged  by  merely  proving  that 
stove  was  stored  in  proper  place,  especially 
when  another  stove  stored  there  was  also 
broken.    Baker  ▼.  Brinson,  67  B.  548.    ' 

Owner  of  goods  delivering  them  to  carrier 
will  not  be  presumed  to  have  waived  any  of 
his  l^gal  riffhts  as  to  their  safe  carriaipe  and 
d^very.  Western  Transp,  Go,  v.  ifewhall, 
76  B.  760. 

Where  a  cargo  of  highly  inflammable  na- 
ture, like  cotton,  is  received  by  steamboat 
carrier  for  transportation  on  inland  river, 
and  is  destroyed  by  fire  while  in  his  custody, 


if  he  would  avail  himself  of  exemptiom  froa 
liability  for  loss  by  fire,  he  must  show  that 
he  used  extraordinary  care  and  diligence. 
6^q^v.  Mobile  Trade  Ok,  28  R.  729. 

Where  it  appears  that  pasaenger  has  bees 
injured  by  act  of  carrier's  servant,  it  ia  pre- 
sumed that  servant's  act  was  negligent^  and 
carrier  must  rebut  that  presumption.  Men^ 
phis  etc  Packet  Co.  v.  McCooL  33  R.  71. 

3.  As  to  seaworthiness,  —  If  vessel  foun- 
ders, carrier  must  prove  that  she  was  sea- 
worthy before  he  can  set  up  act  of  Qod  as 
defense;  but  she  need  only  be  seawortiiy  for 
trade  in  which  she  is  employed.  BeU  ▼• 
Reed,  5  B.  398. 

If  facts  of  loss  are  such  that  it  may  fairly 
be  attributed  to  inevitable  accident^  and 
owner  of  soods  aUej|;es  nnseaworthineasb 
onus  probandi  lies  on  him.    Bk 

Burden  of  proof  is  on  owners  of  vssael 
which  has  been  compelled  to  put  into  foreign 
port  for  repairs,  to  show  that  ship  was  se»> 
worthy  at  time  of  commencement  of  voyage. 
Rathbone  v.  Neat,  50  B.  579. 

4.  In  eases  ijf  eonnecUng  Smee, — Where 
goods  pass  over  lines  of  several  carrien^  and 
are  injured  in  transit,  jury,  in  absence  of 
direct  proof  to  contrary,  may  presume  that 
they  reached  last  carrier  in  same  condition 
as  when  delivered  to  first.  Skriver  ▼.  Sioux 
City  etc  R,  R,  Co,,  31  K  353. 

Where  one  of  a  continuous  line  of  carriers 
is  sued  for  injury  to  goods  intrusted  to  him 
for  carriage,  there  is  no  presumption  tba.t  he 
received  them  in  good  order,  but  fact  n^ust 
be  affirmatively  proved  by  plaintiff.  Jiar" 
queue  etc.  R,  R,  0».  v.  Kuriulood,  40  R.  453. 

117.  Instructioiui. — Where  goods  in 
transportation  are  burned,  and  carrier  has 
restricted  his  liability  against  loss  by  fire,  it 
is  proper  for  court  to  instruct  that  carrier  is 
not  liable  if  "reasonable**  care  was  used, 
and  if  car  was  "reasonably"  suitable  for 
transportation  of  goods  lost.  Word  '*  rea- 
sonable *'  is  intended  to  convey  idea  that  car- 
rier was  bound  to  use  that  care  and  foresight 
which  was  appropriate  to  occasion,  and  ne- 
cessary in  like  exigencies  and  employments 
as  distinguished  &om  that  ordinary  care 
which  devolves  upon  an  ordinary  bailee. 
Levering  v.  Union  T.  4k  /.  Co.,  97  O.  32a 

In  action  against  carrier  for  injuries  sus- 
tained by  passenger,  an  instruction  allowing 
jury,  in  estimating  damagea,  to  consider  the 
"character"  of  plainti^  or  his  "pain  of 
mind,"  aside  and  distinct  from  hia  bodily 
suffering,  is  error.  Johnson  v.  Weils,  Fargo, 
A  Co.,  3  R.  245. 

118.  Questions  of  law  and  fietct.— 
Whether  loss  aet  up  by  carrier  ia  to  be  at> 
tributed  to  inevitable  neceaaity  not  ariaing 
from  intervention  of  man,  and  whicb  no 
human  prudence  could  have  avoided,  is  a 
qaestion  of  fact  for  the  jury.  Biioti  v.  J2!t»- 
sell,  6  B.  306. 

Whether  a  peraon  has  made  himaeU  liahU 
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M  a  oommcm  carrier  is  &  qaeetion  of  imoty  to 
be  decided  by  jury,  under  proper  inetraotioni 
from  court     LuUejohn  r.  Jones,  39  D.  13Z 

Reasonablenets  of  regulation  of  carrier 
relating  to  accommodation  of  pawengert  is  a 
mixed  question  of  law  and  fact^  to  be  found 
by  jury  on  trials  under  instructions  of  courts 
and  cannot  be  determined  on  demorrer. 
/Xiy  ▼.  Owen,  72  D.  6Z 

119.  AmouxLt  of  thm  recoreiy.  ~1. 
Agahut  carriers  qf  goods,  —  Measure  of  dam- 
ages in  action  against  carrier  for  goods  lost 
at  sea  is  Talue  of  goods.  Sand  w,  Banyes, 
33D.  5i. 

Measure  of  damage  for  Ices  or  injury 
caused  by  nefflect  of  carrier  is  Talue  of  goods 
At  place  of  aelivery.  McOregor  v.  KUgore, 
27  D.  260.  &  P.,  RaOibone  v.  Ntal,  60  D. 
679;  Dean  t.  Vaccaro,  75  D.  744. 

For  loss  of  goods  while  in  custody  of  car- 
rier, their  ▼ame  at  place  of  reception,  and 
not  at  place  of  delivery,  is  measure  of  dam- 
ases,  in  absence  of  neglect  or  misconduct  on 
his  psrt.    Edmhuon  ▼.  Baxter,  9  D.  761. 

In  action  against  carrier  for  breach  of  con- 
tract to  carry,  measure  of  damages  is  market 
▼alue  of  goods  at  specified  destination,  and 
proper  time  of  delivery,  less  their  value  at 
place  where  carrier  agieed  to  receive  them, 
and  agreed  freight;  and  contingent  profits 
from  possible  sales  of  goods  to  third  persons 
cannot  enter  into  damages,  although  carrier 
was  informed,  at  time  ox  making  agreement, 
that  object  of  making  it  was  to  enable  con- 
signor to  make  such  sales.  Harvey  v.  Con- 
nectieia  etc.  R.  R,  Co,,  26  R.  673. 

Party  performing  contract  to  carry  goods 
after  discovering  misrepresentation  by  other 
party  as  to  distance  they  are  to  be  carried 
can  recover  no  more  than  contract  price;  and 
if  he  refuses  to  deliver  goods  on  tender  of 
that  price,  replevin  will  lie.  Saratoga  etc, 
R.  R.  Co,  V.  i^oto,  35  D.  598. 

Carrier's  refusal  to  perform  contract  for 
transportation  of  goods  over  certain  voyage, 
at  definite  price,  entitles  shipper  to  recover 
difference  between  the  contract  price  and 
ordinary  cost  of  sending  by  other  carriers; 
and  this  without  hii  making  proof  that  at 
time  of  refasal  he  had  goods  in  question 
ready  for  shipment.  Ogden  v.  MarsiuUL  59 
F.  497. 

Carrier  who  wrongfully  sells  goods  to  en- 
force his  lien  thereon  for  freight,  is 
guilty  of  conversion,  and  is  liable  to  action 
therefor,  in  which  measure  of  damages  is 
market  value  of  goods,  deducting  amount  of 
lien.  Briggs  v.  Boston  etc.  R,  R,  Co.,  83  D. 
6261 

In  action  against  carrier  for  failure  to  de- 
liver certain  mules,  which  carrier  had  neg- 
ligently allowed  to  escape,  where  expense  of 
search  and  recovery  of  animals  is  alleged  as 
part  of  damage,  it  is  proper  to  ask,  in  order 
to  fix  amount  of  anch  damage,  what  services 
in  snch  searches  were  worth,  and  how  much 


actually  paid.  Proper  method  would 
seem  to  bt  to  ascertain,  first,  what  actual 
expenses  were,  and  then  to  ascertain  whether 
they  were  reasonable.  North  Missouri  U,  R, 
Co.  V.  Akers,  96  D.  183. 

Carrier  neglected  to  forward  promptly 
goods  delivend  with  notice  that  tney  were 
sold  if  forwarded  at  once.  Goods  depreci- 
ated in  value,  and  purchaser  refused  to  re- 
ceive thenL  ffetOf  that  plaintiff  could 
recover  damages  for  depreoiation  in  their 
market  value  and  also  for  loss  of  his  chance 
to  sell  Demmg  v.  Orand  Trunk  Ifp  On.,  2 
R.267. 

Family  portrait  is  not  an  article  **  of  great 
and  intrinsic  valne^**  when  coupled  in  ex- 
emption clause  in  carrier's  receipt,  with 
t"  specie,  drafts,  and  bank  bills  " ;  but  meas- 
ure of  damases  for  its  loss  is  value  to  owner, 
and  not  market  value,  and  so  evidence  that 
it  was  the  only  one  extant  would  be  com- 
petent. Chreen  v.  Boston  ete.  R.  R.  Co.^  35 
R.  370. 

2.  Against  carriers  qf  passengers.  —  Jury, 
in  estimating  damages  to  passenger  occa- 
sioned by  carrier's  negligence,  should  con- 
sider his  health,  and  mental  and  physical 
ability  to  maintain  himself  and  family,  be- 
fore injury,  as  compared  with  his  condition 
in  those  respects  afterwards,  ^  his  physical 
and  mental  suffering  from  injury,  and  how 
far  the  injury  is  permanent,  and  allow  him 
fair  compensation.  Stockton  v.  Frey,  45  IX 
138. 

Damages  in  action  against  carrier  for  fail- 
ure to  carry  passenger  to  his  destination  ao- 
cordinff  to  contract  may  include  value  of 
time  lost  thereby,  expenses  incurred  by 
reason  of  delay  and  failure  to  perform,  in- 
cludinff  expenses  of  sickness  caused  thereby, 
and  viJue  of  time  lost  by  such  sickness,  so 
far  as  same  were  occasioned  by  defendant's 
neglect  or  breach  of  duty  under  contract. 
UrUliams  V.  VanderbUi,  84  D.  333. 

In  suit  against  carrier  of  passengers  upon 
.steamboat  for  loss  of  bi^gage,  plaintiff 
claimed  for  loss  of  a  set  of  dentist's  instm- 
iiients,  and  special  damages  in  loss  of  profits 
and  earnings  which  he  might  have  made  if 
Luatrumenttf  had  not  been  lost.  Held,  upon 
demurrer,  that  such  special  damages  could 
not  be  recovered,  but  only  such  damages  as 
were  contemplated  or  might  reasonably  be 
supposed  to  have  entered  into  contempla- 
tion of  parties  to  contract  of  carriage.  Brodi 
V.  Oale,  14  R.  356. 

120.  Exemplazy  damages  should  be 
given  to  passenger  of  stage-coach  who  has 
been  injured  in  consequence  of  gross  negli- 
gence on  part  of  proprietor  in  employment 
of  known  drunken  driver.  Frinkv,  Coe,  61 
D.  141. 

Jury  is  justified  in  giving  exemplary  dam- 
ages, even  where  intent  or  design  to  do  in- 
jury does  not  appear,  where  stage  proprietor 
ur  carrier  is  guilty  of  gross  negligence.  IK 
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121.  mtigatlon  of  damages.  —  Ac- 
ceptance of  goods  from  carrier,  or  giviiig 
directions  or  exercising  dominion  over  them, 
is  no  bar  to  action  for  negligence,  but  may 
be  given  in  evidence  in  mitigation  of  dam- 
ages.    Bouman  v.  Teall,  35  D.  562. 

Carrier  is  not  entitled  to  factor's  commis- 
sions as  abatement  of  damages,  where  cot- 
ton consigned  to  factor  at  particular  place  is 
lost  by  carrier  on  zoad.  KmU  ▼•  IxmrenB. 
70  D.  231. 

122.  Interest  on  net  Tslne  of  cotton  lost 
by  carrier  must  be  allowed  from  date  of 
notice  of  loss  and  demand  of  payment  of 
carrier.     1 6. 

123.  Actions  between  connecting 
carriers.  —  Carrier  may  maintain  action 
against  intermediate  consignee  to  recover  fo^ 
deduction  of  freicht  made  by  virtue  of  mer- 
cantile custom  aUowing  deduction  for  short- 
age not  arising  from  fault  of  prior  carrier,  if 
deduction  was  suffered  under  protest,  and 
consignee  had  not  accounted  with  owner  of 
cargo  when  action  was  commenced.  Strong 
V.  Orand  Trunk  R,  R,  Oc,  93  D.  184. 

Alleged  custom  by  which  intermediate 
consignee  is  authorized  to  deduct  from  back 
freight  earned  any  deficiency  in  cargo,  as 
shown  by  comparison  of  bill  of  lading  with 
measurement  of  carrier  receiving  it,  and  that 
prior  carrier  shall  not  be  allowed  to  show  that 
there  was  error  in  bill  of  lading,  is  not  a  cus- 
tom that  courts  will  recognize  and  enforce. 
76. 

Carrier  who  has  received  goods  marked 
*'C.  0.  D."  to  be  delivered  at  point  beyond 
his  line  may  maintain  action  against  connect- 
ing carrier,  to  whom  he  has  delivered  them 
for  transportation,  for  delivering  them  to 
consignee  without  collecting  payment.  Mur- 
ray r.  Warner,  20  R.  227. 

CASE  (ACTION  ON  THE). 

Between  tenants  in  common,  see  Co-TSir- 

ANOT,  42. 
Case  on  appeal,  see  Appeal,  101. 
When  lies  against  carriers^  see  Cabrikrs, 

110. 

1.  When   tlie  proper    remedy.*  — 
Case  is  proper  remedy  on  breach  of  contract 
to  pay  in  specific  articles.     Roberts  v.  Beatty, 
21  D.  410. 

Case  is  proper  remedy  for  acts  done  in 
abuse  of  process  regular  upon  its  face. 
Pierson  v.  OaU,  30  D.  487. 

Case  is  proper  remedy  where  injury  is 
consequential  and  not  immediate,  and  also 
even  where  injury  is  imnieliate,  if  act  causing 
it  be  alleged  as  consequence  of  negligence  or 
inattention.     Dodson  v.  Mock,  32  D.  677. 

Special  action  on  the  case  lies  against  one 
for  lessening  mortgage  security  of  another 
by  removing  fixtures  from  mortgaged  prem- 
ises.    A  Uison  V.  McCune,  45  D.  605, 

*  Against  persons  assiHtiug  debtor  In  defraud- 
ing creditor,  see  uutCb  ^  i>«  7<^  <2Si 


Where  obligation  to  do  particular  act  ex« 
ists,  and  there  is  a  breach  of  that  ol  ~  _ 
and  consequent  damage^  action  on  the 
will  lie.    Bond  r.  ffiiton,  59  D.  6fi2. 

Case  is  proper  remedy  to  recover  damages 
occasioned  by  withholding  from  party  enti* 
tied  to  possession,  real  estate  which  defend* 
ant  had  promised  to  vacate  upon  a  fixed  day. 
Mooie  V.  Davis,  6  R.  400. 

2.  When  will  not  lie.  —Case  is  net 
remedy  for  breach  of  covenant,  nor  in  this 
form  of  action  can  plaintiff  recover  on  special 
agreements.    Morse  v.  Oamer,  47  D.  5ti6. 

Violation  of  duty  imposed  by  mnnictpal 
ordinance,  and  sanctioned  by  fine,  will  not 
support  action  on  the  case  for  special  dam- 
ages in  favor  of  one  injured  by  violation  and 
against  violator.  Heene§  v,  Qpraffue,  23  & 
502. 

8.  Parties.  — No  legal  remedy  exists  for 
torts  sprin^n^  from  contracts  which  oonsisi 
in  mere  omission  of  contract  duty,  except  by 
action  on  the  case,  which  must  be  by  party 
injured,  and  cannot  be  by  master  of  such 
party.    Fairmount  Oo.  v.  Stutler,  93  D.  714. 

Where  one  makes  false  representations  to 
another  by  words  and  actions,  with  intent  to 
deceive  him,  and  latter  suffers  dama^  in 
consequence,  action  on  the  case  will  lie  in 
his  favor,  though  defendant  has  no  interest 
in  making  such  representations.  Sari  v. 
Talbnadge,  2  B.  105. 

Action  on  the  case  for  flowing  lands  will 
not  lie  against  person  who  erected  mill, 
where,  at  time  of  injury,  mill  was  in  posses- 
sion of  another,  not  tenant  to  former.  BiuM 
V.  AUdn,  30  D.  72. 

4.  Pleading  and  evidence.  —  Wliere, 
in'  special  action  on  the  case,  plaintiff  de- 
clares that  defendant^  contriving  and  mali- 
ciously intending  to  injure  and  aggrieve 
plaintiff  dug  up  soil  of  contwuons  lot, 
whereby  foundation  walls  of  his  boose  were 
injured,  evidence  of  negligence  may  be  given 
to  support  declaration,  aSegation  of  malice 
being  uimateriaL  PanUm  v.  BoHand,  8  D. 
369. 

Plea  of  payment  found  for  defendant  ab> 
solutely  discharges  his  liability  on  contract 
to  pay  in  specific  articles.  Roberts  v.  Beattg, 
21  D.  410. 

Declaration  in  case  under  statute,  against 
town  to  recover  double  damages  for  injury 
from  defect  in  highway,  need  not  aver  de- 
fendant's neglect  to  have  been  against  fora 
of  statute.     Reed  v.  NoiiJi/Uld^  23  I).  662. 

In  action  on  the  case,  almost  everything 
may  be  given  in  evidence  under  generu 
issue,  and  evidence  of  former  recovery  is 
properly  received.  Jones  v.  IVeaUtcrMbee,  51 
D.  653. 

Description  in  count  in  case  is  insuflicient 
where  action  is  against  bailee  for  not  taking 
care  of,  keeping  safely,  and  delivering  goods, 
and  count  sets  forth  merely  that  they  were 
*'  divers  goods,  to  wit|  a  lot  of  goods  being 
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in  a  itore  at  Alton."    Edgerlif  t.  Bmerwn^ 
55  D.  207. 

Doclaration  in  oaae  for  nominal  damages 
for  infringement  of  right,  and  for  actual 
damagea  snbsequently  sastainedt  alleged  as 
matt^  of  aggravation,  need  not  allege  when 
damages  were  sustained;  and  thereunder 
plaintiff  may  prore  and  recover  any  dam- 
ages sufficiently  described,  which  he  has  sus- 
tained prior  to  commencement  of  suit.  But 
recovery  by  him  is  a  bar  to  recovery  in  a  sub- 
sequent suit  of  any  damages  sustained  prior 
to  commencement  of  former  one.  MeConnel 
r.  KOfbe,  85  D.  266. 

OABE  STATED. 
Snbmiarfon  of  oontroversy  by,  see  Submu- 


Of  baak%  see  Bakks  akd  Bavkino,  60,  61. 

OATTIiE-OUABBS. 
Dnly  of  railroad  company  to  build,  see  RAHt- 

BOAD  COMPAMBa^  34. 

CAUSA  MOBTI& 
8eeOiiT8,n. 

OAUSB. 

Challengea  to  Jurors  for,  see  Trial,  25,  26, 
142-150.       . 

CAUSES  or  ACTION. 

Demurrer  for  misjoinder  o^  see  Plkadiko, 

124. 
Demurrer  to  complaint  for  failure  to  state, 

see  PuuDmo,  126. 
Distinct,   must   be   separately   stated,   see 

Plxapiko,  100. 
Joinder  of,  in  oomplaint^  see  AonoNS,  11; 

Plkadwo,  98. 
Mnltifariousness  as  to,  see  Flbadiho,  61. 
Splitting  or  seTerance,  see  AcnoNS,  12. 
Statement  o^  in  hill  in  equity,  see  Plbad- 

nio,  69. 
Statement  o^  in  complaint^  see  Plbadimo, 

95-ioa 

Statement  oL  in  deelaratioD.  see  Plbadinq, 
IS. 

CAVEAT. 

To  wiOy  filing,  see  Wills,  46. 


CAVEAT  EMPTOK. 

Whan  maxim  appUes^  generally,  see  Salb, 

76,  76. 
How  applied  to  ezeontion  sales,  see  Bxaoir- 

noir,  107. 
How  applied  to  Jndieial  salso,  see  Jubioial 

SaLi,  9. 


X.  AoquirliLg  land  —  Eminent  -  do- 
main. —  A  statute  authorized  rural  ceme- 
tery associations  to  acquire  land  by  exercis- 
tng  right  of  eminent  domain.    BeH  that 


nse  was  private  one,  and  statute,  therefore, 
unconstitutional  and  void.  MaUer  qf  DeanB- 
vUle  Cemetety  Aaa'n,  23  R.  86. 

It  is  a  question  for  courts  to  determine 
whether  use  for  which  private  property  is 
souffht  to  be  taken  by  eminent  domain  is 
public  use,  and  grant  by  legislature  of  right 
to  take  such  land  is  not  conclusive  evidence 
that  use  is  public.     Ih. 

9.  Dedication  of  land  for.  —  Coutiuu- 
ous  and  notorious  use  of  land  for  twenty 
years  as  a  public  burial-place,  witii  acquies- 
cence of  owner,  affords  presumptiTO  evidence 
of  its  dedication  for  that  purpose,  and  owner 
is  estopped  from  denying  it,  and  will  be  en- 
joined from  interfering  with  such  use.  BoyoB 
Y.  Kalbaugh,  28  R.  464. 

One  who  has  dedicated  land  to  public  for 
burial  purposes,  dedication  haying  been  ao- 
oepted,  may  be  prohibited  from  defacing  or 
meddling  with  graves  thereon,  at  suit  of  any 
one  having  relations  or  friends  buried  there. 
Davidson  v.  Reed,  63  R.  618. 

8.  Title  of  lot-owners.  —  Purchaser  of  a 
lot  in  a  cemetery  for  "burial  purposes  "  does 
not  take  any  title  to  soil;  and  act  of  legisla* 
ture  directing  vacation  and  sale  of  cemetery 
and  removal  of  bodies  is  not  unconstitu- 
tional infringement  of  his  rights.  AwoonTs 
Ameal,  6  R.  377. 

It  cannot  be  presumed  that  land  actually 
devoted  to  cemetery  purposes  is  not  legally 
so  used,  from  al>sence  of  evidence  that 
burial-ground  had  been  licensed  by  muni- 
cipal authorities.  Meagher  r.  DnacoU,  96 
D.  769. 

4.  Servitudes  in  favor  of  lot-owners. 
—  Where  lot  in  cemetery  is  sold,  with  refer- 
ence to  certain  plan,  on  which  plan  appears 
certain  avenue,  leading  up  to  or  close  be- 
side lot,  affording  convenient  highway  to  and 
from  it,  that  avenue  becomes  a  servitude  in 
favor  of  lot,  and  cannot  be  legally  obstructed, 
and  purchaser  is  entitled  to  injunction  to  pro- 
tect him  in  full  enjoyment  ol  it.  Burke  v. 
WaU,  29  R.  316. 

When  church  congregation,  who  own  soil 
of  cemetery,  have  for  a  great  many  years  in- 
trusted administration  of  cemetery  and  sale 
of  its  lots  to  priest  of  their  church,  they 
clothe  priest  with  power  to  oreate  servitudes 
on  soil  of  oemeterv,  which  will  be  binding 
on  conij^regation  and  on  all  third  persons,    fb. 

5.  ^erigrlit  of  burial  *~  After  one  has 
purchased  a  lot  in  a  cemetoiy,  the  managers 
baTe  no  power  to  abridge  his  right  of  sepul- 
ture by  any  unreasonable  limitations  thereon. 
Mount  Moriak  Cemeierjf  As$*n  ▼.  Com,,  22 
R.743. 

By-law  of  cemetery  assooiation  prohibiting 
burial  of  negroes  therein  is  void  as  to  per- 
sons who  were  lot-ownen  when  by-law  was 
passed.    lb, 

*  Rlghti  and  duties  of  relatives  and  others  re- 
^pectlDg  bodies  ol  deceased  pefsous,  see  note,  83 
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Manaeen  of  cemetery  may  be  oompelled 
hf  mamaUanuM  to  permit  burial  of  persons  en- 
titled to  sepultnre  therein.    Ih. 

PriFilege  of  burial  in  public  cemetery  is  a 
mere  license,  subject  to  municipal  regula- 
tion, and  revocable  according  to  public  ne- 
oessity.    Page  ▼.  Symonda,  66  R.  481. 

Charter  of  cemetery  company  authorized 
it  to  acquire  and  use  land  not  exceeding  five 
hundred  acres  for  burial  purposes.  After  it 
had  acquired  luid  and  spent  money  in  pre- 
paring and  adorning  same,  statute  was 
passed  forbidding  company  to  use  any  of  its 
lands  for  burial  purposes'  outside  of  its  then 
inclosure,  which  was  less  than  five  hundred 
acres.  Held,  that  as  it  did  not  appear  that 
any  nuisance  existed  or  was  liable  to  arise, 
statute  was  not  a  valid  exercise  of  "  police 
power,"  and  wis  unconstitutional.  Town  qf 
Lake  View  t.  B<m  BiU  Cemetery  Co.,  22  B^ 
71. 

Plaintifl^  as  a  member  of  a  society,  acquired 
exclusive  right  of  burial  in  certain  tot  so 
lonff  as  ground  should  remain  a  cemetery. 
DeKudant,  without  his  consent^  buried 
child  in  that  lot.  Held,  that  action  of  tres- 
pass quctre  claueum /regit  would  lie,  although 
plaintiff  had  withdrawn  from  society.  De- 
fendant's conduct  being  malicious,  punitive 
damages  were  proper*  SrnUh  v.  Thompeont 
89  R.  409. 

6.  Kemoval  of  remaixiB.*  — Duty  of 
administratrix  as  to  body  of  decedent  termi- 
nates with  buriaL  Wynhoop  v.  Wynkoop, 
82  D.  606. 

Widow  has  no  right  to  or  control  over 
body  of  her  deceased  husband  after  inter- 
ment,    lb. 

Disposition  of  remains  after  burial  belongs 
thereafter  exclusively  to  next  of  kin.    lb. 

Court  will  not  give  widow  permission  to 
remove  body  of  her  husband  from  his  moth- 
er's burial-place  in  consecrated  g^round 
against  consent  of  husband's  mother,  she 
being  next  of  kin  of  decedent,  and  especially 
where  son  was  buried  with  ceremonies  of 
church  and  honors  of  war.     lb. 

Trespass  quare  clansum  is  only  action  that 
can  be  brought  for  disinterment  of  dead 
body.     Meagher  v.  DrieeoU,  96  D.  769. 

Tort  in  nature  of  trespass  quare  cioMeum 
lies  in  favor  of  grantee  of  cemetery  lot  against 
superintendent  of  cemetery  for  disinterring 
and  removing  therefrom  remains  of  plain- 
tiff's chUd.     fb. 

Circumstances  which  accompany  and  give 
character  to  trespass  may  always  be  shown 
either  in  aggravation  or  mitigation  of  dam- 
ages,    lb. 

Damases  may  be  awarded  for  injury  to 
plaintiff  s  feelings,  where  defendant^  snper- 
mtendent  of  cemetery,  haa  acted  in  willful 
disregard  or  careless  ignorance  of  plaintiff 's 

*  Constitutionality  of  statutes  authorizing:  re- 
moval of  dead  from  cemeteries,  see  note,  82  B. 

424-429.  1 


rights  in  disinterring  and  removing  from  lot 
therein  remains  of  plaintiff's  child«  upon 
groond  that  actual  injury  in  such  case  is 
made  greater  by  its  wantonness.     lb. 

WhUe  dead  body  is  not  property  in  strict 
sense  of  common  law,  it  is  quaei  property, 
over  which  relatives  of  deceased  have  riglita 
which  courts  will  protect.  Pierce  v.  ^iogm 
Poini  Cemetery,  14  R.  667. 

Persons  having  charge  of  dead  body  hold 
it  as  trust  which  court  of  equi^  wiU  regn* 
late.    lb. 

Roman,  canon^  and  Kngliah  eobleaiastical 
law,  stated.    lb. 

Legislature  haa  a  right  to  anthoriae  munici* 
pality  to  remove  remains  of  dead  from  ceme- 
teriea.  Ondg  t.  iVnf  Pretb.  Okmrdk,  12  B. 
417. 

Right  of  burial  in  ehvrdh-yard  is  privilage 
enjoyable  only  ao  long  aa  ground  contiaues 
church-yard,  and  is  subject  to  any  right  of 
church  to  abandon  it;  and  one  who  ia  merely 
pew-holder,  or  has  relatives  buried  in  yard, 
and  has  no  contract  relation  with  church, 
cannot  maintain  objection  that  act  of  legisla- 
ture authorising  removal  of  dead  from  such 
church-yard  impaira  oUigation  of  oootncL 
lb. 

If  husband  oonsentad  to  burial  of  wife  in 
lot  owned  by  another,  but  not  freely,  nor 
with  intention  or  understanding  that  it 
should  be  permanent,  court  of  equity  may 
permit  him  to  remove  her  body,  and  ooffin 
and  tombstones  furnished  by  mm,  to  his 
own  land,  and  may  restrain  interferenos 
with  such  removal  WeU  t.  Waiter^  39  & 
465. 

7.  liocal  improvamenti,  and  lim 
therefor.  — A  cemetery  was  exempted  from 
taxation,  and  it  was  forbidden  to  open  any 
street,  lane,  or  road  through  it  Heid^  that 
lots  in  cemetery  along  line  of  street  were  ex- 
empt from  assessment  for  building  sewer  hi 
street  Olme  Cemetery  Cbw  ▼.  PhitadOpkiak,  39 
R.732. 

Cemeteries  or  graveyards  will  not  be  sub* 
jected  to  sale  to  satisfy  liens  on  them  for  im- 
provements of  adjacent  streets,  eepecially 
where  disturbance  of  oemeteriea  or  grave- 
yards is  made  a  penal  offense  by  statute. 
LouisviUe  v.  Nevin,  19  R.  78. 

8.  EUlgbwayB  through.* — Chancery 
has  jurisdiction  to  grant  injunction  to  re- 
strain  town  officers  from  wrongfully  laying 
out  a  highway  through  a  cemetery.  Find 
Evangel.  Church  v.  Walsh,  11  R.  21. 

Municipal  corporation  cannot,  without 
special  authority  given  by  statute,  or  by 
neoeasary  and  reasonable  implication,  take 
for  a  highway  lands  of  a  cemetery;  and  this 
rule  applies  to  ornamental  parts  of  oemeteiy 
same  as  to  parts  used  for  interments.  JBver^ 
green  Cemetery  Ae^n  r.  Hem  Haeoi^  21  K 
64.3. 

*  Equity  will  enjoin  disturbing  oC 
seenot«^U&.79,80i 
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OEBTAIKTT. 

As  to  offense  ohsjgod,  see  InDioTMCirT,  IS, 
In  answer  under  oode^  see  Plkadikq,  106. 
In  bill  of  parfcionkrs,  see  Bills  ov  PAKTunr- 

In  description  of  land  eonreved,  see  Dkbim, 

66,  ^. 
In  objections,  see  Trial,  56. 
In  patent  for  land,  see  PaBLio  Lakm^  SSL 
In  pleadings,  see  Pliadiko,  8. 
Of  award,  see  ARBiTRATioif,  eta,  82. 
Of  oontraot  songbt  to  be  enforced,  see  Sra- 

CmO  PA&FORMAKCa,  16w 

Sufficiency  of  allegations  in  respect  to^  ses 

Plbadihq^  186. 
What  neoeisary  in  evidence,  ses  Etidbitos,  4. 
What  reqoisite  to  create  estoppel,  see  Sbtop- 

pxl»2. 

OXBTlFiOATES. 

Of  acknowledgment  of  deed%  see  AcXKOWL- 

XDOMXNT,  6-11. 
Of  married  woman's  acknowledgment^   see 

ACKNOWLBDGMUTT,  18-17. 

Of  appraisers  of  property  under  levy,  see 
BxxounoK,  92. 

Of  deposit,  see  Banks  and  Bakkino,  21-28. 

Of  magistrate^  to  deposition,  see  Dkpobi- 
noira,  0. 

Of  notary,  as  eridenoe^  ses  Bills  akd  Noras, 
289;  BvxDiNca,  224;  Notaeibb  Pub- 
lic, 6. 

Of  public  officers,  as  evidence^  see  Sn- 
DBHOB,  223-231. 

To  settlers  upon  public  land%  ses  Public 
Laitbb,  11, 12. 

OBBTIFIOATIOV. 

Of  record  on  appeal,  see  Appxal,  91. 

OXBTIFIED  CHBOKa 

liability  of  bank  on,  see  Babks  abb  Babk- 
XBO,  8a    Sea  title  Chxcks. 


OXBTIFIED  COPIES. 

As  cridence,  see  Btidbncb,  223-231. 
Of    papers  in  soits,  as  eFidenoe,  see 
BBHCB,  227. 

OEBTIOBABI. 


Eti- 


[Inelu<les  the  use  of  the  writ  of  certiorari  gen- 
erally, as  a  means  of  review;  Its  nae  to  review 
decisions  upon  particular  lubjecta,  or  of  |>articii- 
lar  oAoem  and  tribunals,  or  to  complete  the 
record  on  appeal  or  error,  will  be  found  treated 
elsewhera] 

On  suggestion  of  diminution,  see  Appeal,  93. 
To  complete  record  on  criminal  appeal,  see 

Appbal,  150. 
To  complete  record  on  error,  see  Brbor,  SO. 
When  lies  to  review  attachment  suit»  see 

Attaohmbbt,  123. 

1.  Wbaax  the  writ  will  lie,  generally.  * 
where  the  prosecution  is  at  in- 


*8ee  note  on  the  nature  of  the  writ,  when  It 
Hes,  proesdBze^  etc,  12  D.  l/»-fn. 


stance  of  the  king,  is  awarded  as  matter  of 
right;  but  case  is  somewhat  different  where 
proeecution,  though  in  name  of  king,  b  for 
Denefit  of  private  person;  in  such  esse,  though 
writ  issues  as  matter  of  course,  a  frootdendo 
will  be  awarded,  if  good  cause  ne  Aown. 
Dwmen  ▼.  MeOruder,  12  D.  527. 

Vertiorari  is  not  a  writ  of  rif ht^  and  will 
issns  only  when  it  appears  that  injustice  has 
been  done;  but  whenever  rights  have  been 
infringed,  by  persons  clothed  with  authority 
to  ac^  but  who  pursue  authority  illeg^y, 
person  injured  may  obtain  redress  by  eetU- 
orari,  unless  he  can  resort  to  appeal  or  writ 
of  error.    /& 

Settlement  of  Judgment  will  not  prevent 
bringing  eartiorari,  or  supersede  one  already 
brought.     Clark  v.  Osfronder,  13  D.  64d. 

Certiorari  will  lie  for  want  ci  jurisdiction 
in  cases  where  common-law  remedy  of  eertf- 
orari  has  been  expressly  taken  away  by 
statute.    Jadcwn  v.  PtopU^  77  D.  491. 

2.  When  it  will  not  lie.  —  CerihraH 
in  civil  cases  does  not  lie  pending  appeal, 
nor  while  parties  have  right  to  appeal,  unless 
proceedings  assailed  are  void  for  want  of 
jurisdiction.  Duggtn  v.  MeOi-uder,  12  D. 
627. 

If  persons  having  remedy  by  appeal  per- 
mit time  to  expire,  certiorari  will  not  issue 
for  their  relief^  unless  upon  special  showing. 
lb. 

Certiorari  iunes  only  to  inferior  courts, 
and  to  review  only  judicial  action.  In  re 
Saline  Comtity,  100  D.  837. 

Action  of  county  court  in  subscribing  to 
railroad  stock  and  issuing  bonds  for  payment 
thereof  ii  discretionary,  and  not  a  judicial 
proceeding,  and  is  not  subject  of  review  by 
eertiorarL     lb. 

8.  BiBcretion  to  ieeue.  ~  Writ  of  eerti' 
orari  is  not  one  of  right  at  common  law,  but 
rests  in  sound  discretion  of  court,  to  be 
allowed  or  not,  as  may  best  promote  ends  of 
justice;  and  statutory  provisions  requirina 
writ  to  be  issued  within  certain  time,  and 
providing  for  its  allowance  out  of  court,  do 
not  take  away  court's  discretionary  power. 
Matter  qfLmUie,  80  D.  85. 

Writ  quashed  for  laches  of  parties  in  not 
suing  it  out  sooner.     Ih, 

4.  iBSuing  the  writ  to  Justices  of  the 
peace.  — Void  judgment  of  justice  of  peace 
may  be  reversed  by  eertioraru  Ci-andaU  v. 
Bacon,  91  D.  451. 

Judgment  defendant,  on  certiorari  for  new 
trial,  may  show  by  parol  that  judgment 
was  rendered  upon  inaorsement  of  note  for 
amount  beyond  jurisdiction  of  justice  render- 
ing it,  but  cannot  show  this  on  certiorari  and 
supersedecu  to  quash  execution  issued  on  judg- 
ment.     Wia  V.  Rusucy,  51  D.  701. 

5. to  quasi  Judicial  officers.  ^Cer* 

tiorari  may  issue  not  onlv  to  inferior  courts, 
but  to  persons  investe<l  oy  legislature  with 
power  to  decide  on  property  or  rights  of 
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eitixens,  eren  in  oases  where  they  have  heen 
aathorized  by  statute  finally  to  hear  and 
determine.  £s  Boy  ▼.  Mayor  of  N,  T,^  11 
D.  289. 

Certiorari  does  not  lie  to  snpreme  oonrt 
from  decision  of  mayor  of  Philadelphia  in 
action  brought  to  recover  penalty  for  breach 
of  ordinance  of  said  city  relating  to  keep- 
ing of  stalls  in  publio  market.  Spieer  t. 
Hefs,  28  D.  648. 

6.  to  board!  of  saperriflors.*  ~ 

Circuit  court  may  review  upon  eartierari 
action  of  board  of  superyisiors  IQ  matter  of 
contested  election,  as  ooard  in  said  matter  is 
"inferior  tribunal, "  and  oonrt  of  appeals 
will  not  grant  writ  of  prohibition  to  prevent 
it  from  so  doing.  Cunningkam  r,  Squtreif  98 
D.770. 

Board  of  supervisors  is  "  inferior  tribunal,'* 
within  meaning  of  constitution  giving  circuit 
court  jurisdiction  to  review  upon  eeriiorari 
the  proceedings  of  such  tribunals.  It  is  so 
in  strictest  sense,  having  newly  created, 
limited,  and  special  juristuction  nom  which 
no  appeal  is  aUowed  by  statute,  nor  writ  of 
error  by  common  law,  and  not  being  common- 
law  court,  nor  proceeding  according  to 
common  law,  yet  determining  in  summary 
way  most  important  rights  and  franchises. 

Errors  of  circuit  court  on  esriiorari  to 
review  action  of  board  of  supervisors  will  be 
corrected  on  review  by  court  of  appeals. 
Statute  making  resolutions  of  supervisors 
conclusive  has  no  reference  to  court  having 
jurisdiction  to  review  their  proceedings.  Ib, 

7.  to   review    assessnieiits  of 

taxes.  —  On  certiorari  to  bring  up  for  review 
proceedings  of  assessors  of  taxes  in  valuing 
and  assessing  property,  court  is  not  limited 
to  jurisdictional  questions  only,  but  has 
power  to  inquire  into  determination  of  as- 
sessors and  to  correct  errors  committed  by 
them.  Miiioauhee  Iron  Co.  v.  Schubel,  9  B. 
691. 

8.  in  road  cases.  —  Certiorari  be- 
ing substitute  for  writ  of  error,  in  those 
eases  in  which  writ  of  error  does  not  lie, 
is  governed  by  same  rules.  Therefore  no 
point  can  be  raised,  on  certiorari  in  road 
case,  which  is  not  apparent  exclusively  in 
the  proceedings.  Case  qf  PhUadelphia  etc 
R.  R,  Co,,  36  D.  202. 

9.  The  return.  —  Return  to  common-law 
certiorari  should  set  out  evidence  fully  upon 
which  conviction  or  other  judicial  act  com- 
plained of  was  founded.  It  should  also  be 
full  upon  decisions  and  rulings.  Jadeeon  v. 
People,  11  D.  491. 

10.  and  what  may  be  inquired 

into.  —  Certiorari  to  review  proceedings  by 
oommissioners  under  habecu  corpue  act  is  not 
mere  common -law  certiorari  to  determine 
whether  the  officer  baa  kept  within  his  juris- 

*  Legislative  acts  of  municipal  corporation  not 
reviewable  by  certiorart    Bee  note,  IS  D.  236-'<i4L 
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diction,  but  authorizes  review  eff 
its  merits,  by  supreme  courts     Mi 
Peovle,  36  D.  653. 

Under  common-law  writ  of  cuthtwif 
somethin|f  more  than  jurisdiction  may  bs 
inquired  mto.     Jackeon  v.  People,  77  D.  491. 

Office  of  certiorari  is  not  to  review  ques- 
tions of  fact,  but  questions  of  law.     lb* 

Appellate  court  does  not  examine  evidence^ 
on  return  to  certiorari,  to  determine  wbetiier 
probabilities  preponderate  one  way  or  the 
other;  but  simply  to  determine  whether  evi- 
dence is  such  that  it  will  justify  fi»»«iwig  as 
legitimate  inference  from  facts  proved, 
whether  that  inference  would  or  wcmld  not 
have  been  drawn  by  appellate  tribnnaL     Ik 

Appellate  court  will  review  mlinss  of  law 
upon  admission  or  exclusive  of  evidence^  or 
other  rulings  in  proceedings  having  a  bearing 
upon  resnlk    ik 

Evidence  is  properly  before  eoort  whers 
certiorari  has  issued  to  recorder's  eoort  of 
Detroit  to  remove  proceedings  on  conviction 
for  violation  of  city  ordinance,  and  derk  hss 
embodied  evidence  in  return.     Ib. 

11.  Quashing: the  writ  or  return.— 
Certiorari  will  not  be  quashed  because  of 
death  of  defendant  in  error  before  it  issued. 
Comrru  ▼.  McAllister,  26  D.  70. 

Third  person  cannot  object  to  miadireo- 
tion  of  certiorari,  if  officers  to  whom  it  is 
issued  waive  objection  and  retom  record. 
Ib. 

Where  evidence  set  out  in  return  is  insuffi- 
cient to  justify  conviction,  or  other  judicial 
act  complained  of,  it  will  be  quashed  on  ctr* 
tiorari    Jackeon  v.  People,  77  D.  491. 

0S88I0N8. 

Of  lands  te  the  government^  see   Uhitis 
Statkb,  2. 

0E8TUI  CtXnS  T&UST. 

Competency  o^  as  a  witness,  see  Wircbsb^ 

61. 
Declarations  of,  as  evidence,  see  BrmBiia^ 

147. 

Bee  Trusts,  IIL 

OHAJLLENGES. 

Review  of  deoisibn  of,  see  Trial,  150. 
To  grand  jurors,  see  iNDicmsNT,  4. 
To  jurors,  in  civil  cases,  see  Trial,  TV, 
To  jurors^  in  eriminal  cases,  see  Trial,  13S- 

159. 
Trial  of,  see  Trial»  161-169. 

OH  AMPEBTT  --  KAIKTSN  AHCB. 

Buying  and  selling  pretended  titles,  see  A]>- 

VSRSB  PoasBssiOK,  23. 
Champertous  agreement  by  attorneys,  see 

Attornby  and  Cubnt,  41-43. 

1.  Nature  of  champerty.  —  Cham- 
perty is  a  misdemeanor,  and  punishable  by 
fine  and  imprisonmenk  Browm  ~  "*  ~ 
champ,  17  D.  $!• 
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Champerty  is  an  agreement  to  prosecnte  at 
one's  own  risk  and  expense,  and  take  part  of 
thing  received  in  compensation.  Where 
there  is  no  statnte  on  suuject,  common  law 
prevails.     Weaki^  ▼.  HaU,  42  D.  194. 

Statute  of  Henry  VIII.,  chapter  9,  against 
champerty,  is  now  obsolete,  in  a  great  meas- 
ure, in  Maryland.  Ancient  policy  on  this 
subject  was  founded  upon  state  of  society 
which  does  not  exist  in  this  country.  Scka^tr* 
man  t.  O'Brieii,  92  D.  708. 

Champerty  is  offense  against  law,  whether 
regard  be  haid  to  ancient  common  law,  En- 
glish statutes  upon  subject,  or  to  legisUtiTe 
acts  of  Rhode  Island,  and  therefore  avoids 
•very  contract  into  which  it  enters.  Martin 
▼.  Ciarhe,  5  B.  686. 

Champerty,  maintenance,  and  barratry, 
policy  and  history  of  law  of,  considered  and 
explained.     TkaUhimer  t.  Brinekerhof,  16  D. 

2.  What  oonstitates  ehamp«rty .  *  — 
Contraots  to  aid  in  defense  of  suit,  in  con- 
sideration of  money  and  part  of  land  in  e^ent 
of  success,  are  ebampertous  and  void.  Brown 
▼.  Btctttehamp,  17  D.  81. 

Purchase  of  land  pending  a  suit  concern- 
ing it  is  champerty  under  the  statute. 
JaekaoH  ▼.  Andrewt,  22  D.  674. 

It  is  ebampertous  for  tenant  to  sell  land  in 
his  possession  at  any  time  after  fact  of  his 
discudmer  is  known  to  landlord.  BulUurd  ▼. 
Copps,  37  D.  661. 

Statute  of  32  Henry  VIIL  aninst  braoery 
and  buying  titles  is  in  force  in  Georgia.  Pitts 
T.  BuUard,  46  D.  406. 

It  is  not  neoessary  to  render  contract 
ebampertous  that  there  should  be  a  suit  com- 
menced at  the  time.  Bust  ▼•  Larue^  14  D. 
172. 

8.  What  contracts  are  not  cham- 
pertoiui.  —  Deed  is  not  void  for  champerty 
if  lands  are  not  at  date  of  its  execution  held 
adTorsely  to  grantor.  Jaekmm  ▼.  Johnson, 
16D.  433w 

Champerty  statute  does  not  apply  to  de- 
▼iae%  judicial  sales,  or  assisaments  under 
inaolTent  act.  Variek  ▼.  Jaekmm,  19  D.  671; 
TmttU  ▼.  Jackson,  21  D.  306. 

Deed  for  land,  although  it  is  made  at  time 
when  land  is  held  adversely  to  maker  of 
deed,  is  not  within  statnte  of  32  Henry  VIII. 
if  it  is  made  in  performance  of  condition  of 
bond  executed  by  maker  of  deed,  at  time 
when  land  was  not  held  adversely  to  him, 
and  if  he  is  the  person  who  had  title  to  the 
land.     West  t.  A-awhom,  66  D.  614. 

Conveyance  of  land  pending  suit  to  set 
aside  deed  thereof  is  not  void  for  champerty, 
if  it  is  made  to  one  who  had  no  connection 
with  or  knowledge  of  the  action.  Bowe  v. 
Beekdt,  96  D.  676. 

Agreement  is  not  ebampertous  where 
tmstee  sells  land  of  one  to  another  at  public 

*8eenoto  on  ebanpertj  and  maintenance,  16 


Vor  lades  ••  Hotee  In  Ameriean  Decisions  and  Amerleaa  Beporta,  see  pp.  5-959. 

auction,  and  creditors  of  former  agree  to 
credit  amount  of  bid  on  his  notes  held  by 
them,  and  not  to  exact  payment  of  pur- 
chaser, unless  title  acquired  at  sale  should 
prove  to  be  valid;  for  object  of  sale  is  as 
fnllv  accomplished  as  if  money  had  been 
paid  to  trustee,  and  by  him  paid  to  holders 
of  the  notes.  Simpson  v.  Montgomery,  99  D. 
228. 

4u  What  is  maintenanoo.  ~  Blaintain- 
ing  suit  of  another  is  lawful,  if  person  so 
maintaining  has  interest  in  suit,  vested  ot 
contingent,  or  Is  connected  with  suitor  in 
some  social  relation,  or  by  ties  of  afiSnity  or 
consanguinity,  or  in  relation  of  landlord  and 
tenant^  master  and  servant,  or  attorney  and 
client^  or  ismoved  by  an  impulse  of  charity. 
ThcUihimer  v.  Bnnekerlu^,  15  D.  308. 

Contract  between  heir  and  his  brother-in- 
law,  bv  which  latter  promised  to  bear  one 
half  of  expenses  to  be  incurred  in  certain 
actions  about  to  be  brought,  in  consideration 
that  former  would  convey  him  one  fourth  of 
property  which  should  be  recovered,  is  valid; 
and  if  suits  are  brought  and  compromised, 
and  property  conveyed  by  heir,  brother-in- 
law  may,  in  action  of  indebitatus  assumpsit 
for  money  had  and  received,  recover  his 
share  of  proceeds.    Ih, 

Law  of  maintenance  is  intended  onlv  to 
prevent  interference  in  suit  of  strangers  hav- 
mg  no  interest  in  litigation,  and  standing  in 
no  relation  of  duty  to  suitor.    lb. 

Husband  whose  wife  may  possibly  be  heir 
to  claimant  may  lawfully  maintain  suit  ot 
latter  upon  agreement  to  share  its  proceeds. 
lb. 

Conveyance  by  disseisee  is  not  void  for 
maintenance  where  consideration  is  grantee's 
bond,  by  which  he  agrees  to  pay  grantor  a 
certain  amount  if  titie  proved  to  be  valid  in 
suits  he  would  immediately  brine  to  recover 
possession.     Pratt  v.  Pierce,  68  D.  758. 

Party  is  not  chargeable  with  maintenance 
because  he  has  purchased  interest  of  co-de- 
fendant in  suit.  7%ovnpson  v.  Mars/taU,  76 
D.  328. 

CHANCEB7. 

Jurisdiction  of,   in  cases  of   charities,   see 
Chaiutibs,  1. 

See  titie  Egunr. 

CHANGS. 

Of  domicile,  see  Domicils,  6. 

Of  venue,  in  civil  cases,  see  TRiikL,  6-12. 

Of  venue,  in  criminal  cases,  see  Triai^  126. 


Acts  of  dangerous,  when  nuisances,  see  Net* 

8ANCB,  4. 

As  a  defense,  see  CRimNAii  Law,  8. 
Corroborating  witness  by  proof  of,  see  Wi» 

Niaaxa,  9L 
Evidence  of,  see  Slaitdkr,  34. 
Impeachment^  by  proof  of,  see  WmiB88ii,82L 
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Of  deceased,  as  a  defense,  tee  Homtcids,  46. 
Of  prosecQtriz  in  rape  case,  see  Raps,  16. 
Of  witness,  credibility  as  dependent  on*  see 

WiTN Basis,  72. 
Of  woman  seduced^  see  SlDVonox,  ISi. 
Proof  of  official,  seo  OsnoiBS,  14. 
Rules  of  eridonco  as  to^  see  Bvn>SRO%  249. 

OHABGB  TO  JX7SY. 
See  iNSTRUonoiia,  and  titles  there  raforred 

tOb 


Against  distrilmtees,  seo  EzioVTOBf,  eto., 
101. 

Against  estate,  on  aooonnting  by  representa- 
tives, see  Executors,  etc.,  131-134. 

In  partnership  aooonnting,  see  Pabtmui- 
SBIF,  64. 

Of  legacies  upon  land,  see  Lboacixs,  XL 

On  land  deyised,  see  Dsvisi,  33-36. 

Upon  devisee,  when  implies  a  fee,  see  Dx- 
TISK,  20. 

Upon  wife's  separata  estate,  see  Husbavp 
AND  WUB,  47-68. 

What  proper,  on  accounting  by  gnardian, 
see  Guardian  amd  Ward,  ^. 

CHABITABIiE  IHSTITXTTIONS. 
Exemption  of,  from  taxation,  see  Taxbi,  27. 

OHABITABIiE  USEa 
Legacies  for,  see  Lboacixs,  20l 

CHABITIES. 

rinelndes  decisions  as  to  the  yalidlty,  opera- 
tion, and  efTect  of  glfti  and  tresu.  by  wOl  or 
otherwise,  for  charitable  oblects;  who  may  bo- 
come  tmstees  or  beneflciaries  or  dooees;  and 
the  power  of  oonrts  of  equity  to  enforce  charitable 
tnisu.  Gifts  and  trusts  generally,  as  well  as  the 
various  instruments  by  which  they  may  be  cro- 
ated,  are  treated  under  their  appropriate  titles. J 

Validity  of  devises  and  legacies  to,  seo  Dx- 
yisB,  6;  LxQAOiBS,  20. 

1.  Juruidiction  of  chancery.  — Juris- 
diction over  charitable  trusts  exists  in  courts 
of  chancery,  independently  of  statute  of  43 
Elizabeth.  Urrnetf  v.  Wooden,  69  D.  616; 
Moore  ▼.  Moore,  29  D.  417;  Burr  r.  8mWi, 
29  D.  164;  R^ormed  etc  Church  v.  MoU,  32 
D.  613;  Shields  v.  JoUy,  42  D.  .349.  Contra, 
Daahiell  v.  AuyOen,,  9  D.  672. 

Under  statute  of  43  Ellizabeth,  which  is  in 
force  in  North  Carolina,  and  under  acts  of  as- 
sembly independent  of  that  statute,  courts  of 
equity  have  same  jurisdiction  over  charities 
as  Englixh  court  of  chancery.  Orifin  ▼. 
Orahaniy  9  Jl.  619. 

Aside  from  its  special  jurisdiction  over 
charities,  court  of  equity  will  take  cognizance 
of  a  devise  to  trustees  for  specific  and  defi- 
nite charitable  purpose,  as  matter  of  trust. 
76. 

Jurisdiction  of  chancellor  of  England  over 
eharities  is  branch  of  prerogative  of  crown, 
and  not  part  of  ordinary  powers  of  court  ol 


chancery,  in  exercise  of  its  equitable  Jons- 
diction;  and  aot  establishing  court  ol  obaa* 
eery  in  Virginia  did  not  transfer  to  it  this 
braaoh  of  prerogative.  OaUego  t.  ^ttV-^n., 
24  D.  660. 

Lagislatue,  not  judiciary,  la  pmwu 
under  our  s^tem  of  i^enunent.    Ibk 

Jurisdiction  ezeroiaed  in  tach  eenee  is  dif- 
ferent from  specially  delegated  Jnrjadiotioo 
which  chancellor  ezeroisea  over  idiota  and 
lunatics,  and  over  seneral  charities^  and  visi* 
tonal  power  over  eloemoeynary  oorponttions, 
ezeroiMd  on  petition,  ^mtt  t.  SmHk^  29  IX 
164. 

All  powen  incident  to  oeort  of  ebanesry 
in  Great  Britain  reside  in  conrta  of  Vermont^ 
lb. 

9.  The  statute  48  Blizabeth.* — Law 
in  relation  to  charitable  neea  is  not  founded 
on  43  Elisabeth,  nor  on  any  statute^  but  ex- 
isted at  common  law,  and  derived  its  ele- 
ments  horn  civil  law.  Burr  t.  Smitkt  29  D. 
164. 

Statute  of  48  Elisabeth,  eonceming  ohari- 
table  uses,  is  in  force  in  Kentucky.  Oom  v. 
Wilhiie,  26  D.  446;  Moor€  r.  Moort,  29  D. 
417. 

And  in  Massachusetts  both  in  principle 
and  substance.  Ocing  v.  Bmerfp  2d  D.  646; 
Burbank  t.  fFAtfnsy,  36  D.  312. 

So  far  as  to  determine  what  gifts  are  to 
charitable  neee.  BcuuUrmm  v.  WhUe,  29  D. 
691. 

Statute  not  being  in  force  in  Maryland,  a 
devise  to  such  uses  as  cannot  be  sustained 
by  principles  of  common  law,  is  therefore 
voicL    Daskiell  v.  AUormy-Otnarai,  9  D.  672. 

Statnte  is  not  in  force  in  Pennsylvania, 
but  principles  of  it,  as  applied  by  English 
chancery  courts,  obtain  thereby  force  of  oom- 
mon  law  of  that  state.  WUmsm  t.  Lex.  17 
D.644;  MeUiodMatChtrckyi.BemmgUm,2^\>. 
61. 

Whether  statute  is  in  force  in  Mississippi, 
quoere.     Wade  v.  Am,  CoL  Soe.,  46  D.  324. 

Statute  of  43  Elisabeth  enrea  bequeet  for 
education  of  poor  orphans  of  county,  if  it 
should  be  deemed  defective  by  oommoo  law. 
Moot^e  V.  Moore,  29  D.  417. 

Court  of  equitv  has  jurisdiction  under 
that  statute  to  enforce  trust  created  by  b^ 
<|uest  for  education  of  poor  orphans  of  a  par- 
ticular county,  made  valid  by  the  statute^ 
and  if  not»  it  would  not  interfere  against 
beneficiaries.    lb. 

Objects  of  statute  of  43  Elisabeth  discnsfed. 
lb. 

8.  Whftt  is  a  gift  to  charity.t--  Right 
reserved  by  donor  or  contributor  to  share  in 
benefits  of  a  charity  does  not  render  object 
any  less  a  charity.  0am  t.  WiikUe,  26  D. 
446. 

*  Doctrines  of  cbarltable  nses,  how  fer  appli- 
cable in  United  States,  see  note,  9  D.  sn^SM. 
fWhat  axe  pubUc  charities,  see 
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Gift  cmnDot  be  nutained  m  charity,  imleM 
made  upon  tnut  (eithar  azprened,  or  per- 
hapa  when  elearly  implied  from  name  and 
pnrpoeea  of  charitable  aocie^  to  which  it  ia 
made)  that  it  ihaU  be  doToted  to  uea  which 
law  reoogniaea  aa  charitable.  Owau  ▼.  MU- 
mmary  Soc^  67  D.  16a 

Oil t  for  erection  of  honae  for  public  wor- 
ahip,  or  for  nae  of  ministry,  may  conatitute 
pnuUc  chari^  if  there  ia  no  definite  body  for 
whoee  nee  ^ft  waa  intended^  capable  of 
receiving,  hdding,  and  niing  it  in  manner 
intendeoT  Bnt  where  there  ia  a  body  or 
definite  number  of  penona,  aaoertained  or 
aacertainable,  deariy  pointed  ont  by  terms 
of  gift  to  receive,  control,  and  enjoy  its 
benefits,  it  ia  not  a  ]^nblic  charity,  however 
earefnlly  and  ezclnsively  the  tnut  may  be 
reatrieted  to  religiona  usee  alone.  Old  South 
SoG,  T.  Crocker,  20  K  299. 

4.  WbAt  charitable  baqueata  are 
▼alid.*  —  Direction  in  will  that  npon  cer- 
tain contingency  apedfic  anm  be  expended 
hy  ezecnton  "for  charitable  purposes, "  at 
Urge,  ia  invalid;  bnt  direction  that  if  testa- 
torm  estate  exceeded  legadea  provided, 
snrplva  ahonld  be  need  by  execntors  "in  aid 
or  oncohiagement  of  charitable  nnrposea, 
and  if  in  their  judgment  there  snould  be 
sufficient  amount  of  aaid  surplus^  I  would 
reoommend  that  the  same  be  uaed  to  estab- 
liah  a  school  •  •  •  •  for  the  education  of 
young  penona  in  the  domestic  and  useful 
arta»*^  m  valid.  WAder  ▼.  Morrii,  67  B. 
278. 

Tkt  /oUowbig  oru  vaBd  gifts  io  charUy: 
Peouniary  legacy  to  town  for  purpose  of 
en^ting  tow^-houie  for  transactingtown 
bnaineas.    OogatMhaU  v.  PeAoa,  11  D.  471. 

Bequeet  to  Murch,  to  be  annually  laid  out 
in  bread  for  the  poor.  Also  bequeet  to  true- 
teea  to  invest  same  and  apply  interest  towarda 
education  of  young  studnita.  WUman  v. 
Loi^  17  D.  644. 

Deviae  to  "a  public  seminary  ";  and  trust 
ia  raiaed  thereby  which  may  be  judicially 
ezeouted.    CfurUng  v.  Curling,  33  D.  476. 

Gliaritable  deviae  to  Methodist  Church, 
"  to  be  appropriated  to  the  uses  and  purposes 
which  the  conference  may  deem  most  aavan- 
tageooa  for  said  church;  more  eapedally  for 
the  support  of  Sunday  schoola,  ror  the  pur- 
chaae  of  relinooa  tracts,  and  the  diatribution 
of  the  wuDrnT    ShieUU  v.  JoUv,  42  D.  349. 

Where  testator  gives  and  devises  remain- 
der of  hia  estate  **  to  the  poor  and  needy, 
fatherleai^  etc.,*  of  two  designated  town- 
shipo,  "to  anoh  poor  aa  are  not  able  to 
support  themselves,  to  be  divided  aa  my 
executoia  may  deem  proper,  without  any  par- 
tialis."   Urmeg  ▼.  Wooden,  69  P.  616. 

Teatamentaiy  provision  for  preaching  of 
Ooapel    aa    taught   by   people   known   aa 

*8ee  notes  on  the  validity  of  charitable  be- 
quests, aO  R.  788-7a»  7tf-7fiO;  69  &.  AM);  67  X>.  184- 
U6:60A.  2H^28t. 
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Disciples  of  Christi  in  Lorain  Oounty,  ia 
Birmmgham,  and  at  Berlin,  Brie  Coun^, 
Ohia    8owtr$  v.  Cyrenius,  48  K  418. 

Trust  to  executors  to  distribute  residuum 
among  testator  s  relatives,  and  for  benevolent 
objects,  in  such  sums  aa  they  may  deem  best. 
ChodaU  V.  Mooney,  49  R.  334. 

Bequest  in  trust  '*for  the  relief  of  the 
reaident  poor  "  in  a  certain  village.  WAtUr 
T.  Morrk,  67  K  278. 

Bejiuest  in  trust  for  "  any  of  my  heirs  who 
are  in  need,  or  not  in  very  comfortable 
cireumatauces,  aa  to  my  exeontora  seems  fit 
and  proper.**    lb, 

Bequeat  to  a  person,  **  provided  he  has  in. 
the  mean  time  learned  some  useful  trade, 
buainess^  or  profesaion,  and  la  of  good  moral 
character;  my  executora  todetermme  whether 
said  child  haa  fully  complied  with  said  pro- 
vise-    lb. 

6.  Power  to  take,  gemerallw. — Devisee 
to  corporationa  are  not  forbidden  by  Ken- 
tucky atatute  ol  wills.  Jf  oort  v.  Mooro,  29 
D.  417. 

Mortmain  aeti  of  England  were  never 
recognised  aa  law  of  Kentucky  and  Virginia. 
io. 

Heiis  of  donor  oaanot^  becauae  of  neglect, 
ndsapplioation  of  funda,  or  other  breach  (^ 
a  charitable  trust,  call  upon  a  court  of  equity 
to  declare  reaultinff  trust  in  favor  of  them- 
selves, and  no  beneficial  intereat  accrues  to 
them  from  non-execution  of  trust.  Sander* 
mm  T.  White,  29  D.  691. 

Trusteea  of  charitable  bequest  may  become 
incorporated,  though  will  doea  not  expressly 
provide  for  their  moorporation,  where  ob- 
ject of  gift  ia  in  ita  nature  lastinfl;  and  it  ia 
obviously  in  accord  with  testator  s  intention 
that  there  ahould  be  perpetual  succession. 
lb, 

Individuala  composing  society  take  as  nat- 
ural persons,  same  as  if  each  had  been  par- 
ticularly named;  and  if  it  be  upon  lawful 
trust  they  will  be  compelled  to  execute  it. 
Shielded.  JoUy, 42 D.U9. 

6.  Whatcorporationeorinetitutioiie 
are  charitable.  —  Cknrporation  having  for 
ita  sole  object  education  and  instruction  of 
deaf  and  dnmb^  supporting  and  instructing 
indigent  persona  of  that  clasa  gratui- 
tously, and  receiving  pecuniary  compensa- 
tion from  pupils  ab&  to  make  it;  deriving 
ita  meana  of  disuensing  charity  from  dona- 
tiona  of  individusls  and  of  public,  and  apply- 
ing ita  funda  exclusively  to  general  object  of 
institution, — is  a  charitable  corporation. 
American  Asylum  v.  Phoenix  Bank,  10  D.  112. 

Corporation,  object  of  which  ia  to  pro* 
vide  general  hospital  for  sick  acd  insans  per- 
sons, naving  no  capital  atock  norproviaion 
for  making  dividends  or  profits,  deriving  its 
funda  mainly  from  public  and  private  onar- 
ity,  and  holding  them  in  trust  for  object  of 
8U8taiaing  hospital,  conducting  its  aflBura  for 
purpose   of   adminiatering    to  oomfoci    ol 
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■ick,  without  ezpectation  or  right  on  part  of 
those  immediately  interested  in  corporation 
to  receiye  compensation  for  their  own  bene- 
fit^ is  a  pnblic  charitable  institution,  ifo- 
Donald  ▼.  M<m.  Qtn,  HoepUal,  21  R.  529. 

Facts  that  corporation,  established  for 
maintenance  of  pnblic  hospital,  by  its  rales 
feqnires  of  its  patients  payment  for  their 
boiird,  according  to  their  circumstances  and 
accommodation  they  receiye,  that  no  person 
has  indlTidually  a  right  to  demand  admission, 
and  that  tmstaet  of  hospital  determine  who 
are  to  be  receired,  do  not  render  it  lees  a 
public  charity.    Ih, 

Hospital,  with  necessary  grounds,  free  to 
all  who  are  not  pecuniarily  able,  and  sup- 
ported partly  by  private  contributions  and 
partly  by  fees  from  patients,  but  producing 
no  |»ofit^  is  a  purely  "public  charity. 
Cfwn^  1^  Henepin  y.  Brtiherhood  qf  Oiih- 
MmoM^  88  K  29a. 

liasonio  lodge  is  not  a  public  charitable  or 
benevolent  institatioii.  Bangor  t.  Mammie 
Lodgt,  40  K  369. 

7.  Oifbi  to  vninoorporatod  associ- 
atioiUL  —  Unincorporated  societies  could 
receiye  bequests  to  charitable  nses  prior  to 
■latate  28  Henry  YIILy  chapter  la  Burr  y. 
iVmlcA,  29  B.  104 

Volontaiy  nninooiporated  societies  in  Ver- 
rnont^  created  for  religious  purposes,  may 
■till  receiye  bequests  to  charitable  uses.   76. 

Bequests  to  charitable  purposes  are  yalid, 
thongn  charity  is  to  be  distributed  by  unin* 
oorporated  society,  and  no  person  is  m  esM 
who  can  be  eeitei  9110  tisii  BurUmk  y.  WkH- 
■cy,  86  D.  812. 

Bnch  bequests  are  good  under  statute  of 
Elinbeth  and  in  Massachusetts;  and  their 
payment  may  be  enforced  in  equity,    /ft. 

Incorporation  of  a  yoluntary  association, 
alter  death  of  testator,  does  not  strengthen 
or  impair  its  ability  to  take  property  given  it 
by  wUL    Owtm  v.  MUaionary  80c,,  67  D.  160. 

Residuuy  leoacy  "  to  the  Methodist  Gen- 
eral American  Missionary  Society  appointed 
to  preach  the  Gospel  to  the  poor,"  a  society 
not  incorporated  until  after  the  testator^ 
death,  is  invalid;  and  next  of  kin  are  enti- 
tled to  residue  aa  assets  nndisposed  of.  It 
oannot  be  sustained  as  a  gift  to  sooie^  for  its 
own  benefit  for  want  of  corporate  power  to 
take  at  time  when  gift  should  vest.  It  can- 
not be  sustained  as  gift  to  charitable  use,  be- 
eanse  it  does  not  name  trustee  competent  at 
time,  nor  define  charitable  use  with  sufficient 
distinctness  to  be  judicially  enforced,    lb. 

Trust  in  favor  of  unincorporated  religious  or 
eharitable  society  composed  entirely  m  mem- 
bers resident  within  state,  is  valid.  liethth 
did  Ohurek  v.  Bemingttm,  26  D.  61. 

If  snch  society  is  not  composed  entirely  of 
residents  of  state,  trust  ia  invalid,  as  where 
oonveyanoe  is  inade  "for  the  use  of  tihe 
members  of  the  Methodist  Episcopal  Church 
iathe  United  States."    i^ 


Bepoite,  see  pp.  B-959. 

Statutes  of  mortmain  are  in  force  in  Penn- 
sylvania only  so  far  as  they  prohibit  dedie^ 
tions  to  superstitious  nses  and  grants  to 
corporations  without  statutory  lieeneei     7ft. 

8.  Construction  of  charitable  gifts. 
—  Gift  or  grant  to  aggregate  corporatioo, 
without  any  terms  <»  inheritance,  paasss 
whole  property  in  thing  granted.  Bimr  v. 
Smith,  29  D.  164. 

Charitable  bequests  are  to  be  libenlly 
construed  to  carry  into  efiSsct  intention  df 
testator:  and  where  intent  can  be  diacovered, 
chanccvy  will  carry  it  into  execution.    Jb, 

Devise  of  money  to  be  kept  at  interest^ 
and  interest  to  be  applied  to  particnlar 
charitable  pnrpoee^  does  not  create  perpe- 
tuity repugnant  to  common  law.  Moort  v. 
Moore.  29  D.  417. 

In  all  gifts  for  charitable  nsea,  law  makes 
yvry  clear  distinction  between  thoee  jparls  d 
instrument  whid&  declare  gift  and  its  pnr^ 
poees,  and  those  which  direct  mode  ol  its 
administration.  Pfttfadgtofttfl  v.  Cfkrardf  84 
D.  470. 

Unreasonable  and  impractioable  directions 
for  management  of  gift  for  charitable  nses 
will  not  annul  sift.  And  this  is  ^  role  in 
equity.  Thus  when  definite  chari^  ia  cre- 
ated, fiulnre  of  particular  mode  in  which  it 
is  to  be  efieotnated  doee  not  destroy  charity, 
for  equity  will  substitute  another  mode^  se 
that  substantial  intention  shall  not  depend 
on  insnfficieucy  of  formal  intention.     /£. 

9.  Bequests,  when  Toid  for  uncer- 
tainty.*— Devise  to  tmsteee  for  benefit  ol  an 
indefinite  object  ia  equally  as  invalid  aa  an 
immediate  devise  to  snch  objeoL  DaakieU  v. 
AuyOem^  9  D.  672. 

Charitable  bequests  too  ▼«sns  to  be 
claimed  by  thoee  for  whom  benendal  inter- 
est was  intended  conld  not,  independent  d 
statute  43  Bliaabeth,  be  sustained  by  eoort 
of  equity  in  England;  and  that  statnte  hav- 
ing been  repealed  in  Virginia,  snch  bequests 
cannot  be  established  by  court  of  equity  in 
this  state.  QaOego  ▼.  ^ttorMy-OowniA  24 
D.  660. 

Grant  la  void  for  uncertainty,  where  il 
cannot  be  distinctly  known  who  ia  to  take 
under  it;  and  it  ia  equally  neoeanry,  in  order 
to  establish  tmat^  that  there  be  no  vnoe^ 
tainty  as  to  who  ia  ouUd  que  trtuL    IK 

Bequests  to  certain  persons  *'  for  the  pn^ 
motion  of  true  evangelical  piety  and  reli- 
gion,"  to  be  distribntM  b^  tmsteee,  in  ench 
divisions,  and  to  snch  eocietiee  and  rdiffions 
charitable  purpceee,  as  they  may  think  fit 
and  proper,' is  not  void  for  unoertainty. 
Ooing  v.  i^mery,  26  D.  646. 

That  charitable  use  is  general,  and  in  some 
measure  indefinite,  ia  no  objection,  unless 
there  is  uncertainty  as  to  amount,  or  genefal 
purpose  is  so  uncertain  and  indefinite  that 
It  cannot  be  executed.    Bequest  to  reepeet- 


*  See  note  on  charities  void 
tainty,  44  D.W-10L 
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We  treasurers,  "for  the  time  being,**  of 
American  Bible  Society,  and  of  other  nnin- 
eorporated  societies,  may  be  sustained.  jBurr 
T.  SviHh,  29  D.  154. 

Where  testator  empowers  his  executors  to 
sell  his  estate,  and  directs  a  certain  portion  of 
it  to  be  converted  into  fond  '*  for  educating 
some  poor  orphans  **  of  particular  county, 
*'to  be  selected  by  the  county  court,  who 
are  the  guardians  of  such,  and  to  be  confined 
to  such  as  are  not  able  to  educate  them* 
selves, "  such  fund  to  be  loaned  out  at  interest^ 
and  rendered  **  a  perpetual  fund,"  and  inter- 
est only  so  applied,  —  trust  thereby  created 
is  amfficiently  oertain  for  judicial  recognition 
and  enforcement,  independently  of  statute 
of  Elisabeth.     Moore  ▼.  Moore,  29  D.  417. 

^If  there  is  not  sufficient  certainty  as  to 
beneficiaries  in  such  case  to  enable  court  of 
equity  to  enforce  execution  of  power,  court 
will  at  least  not  interpose,  on  application  of 
heirs  to  prevent  its  execution.    lb. 

Charitable  gift  of  sum  which  is  left  uncer- 
Isin,  or  in  discretion  of  executors  who  have 
renounced  trusty  is  void,  and  next  of  kin  are 
entitled  to  fund,  such  defect  being  incurable, 
even  by  cy-pru  power.  Beeknian  v.  Bon$or, 
80  D.  269. 

Testator  provided  trust  of  personalty, 
**  the  income  to  be  devoted  to  the  education 
of  the  freedmen  and  paid  over  annually  to 
the  proper  officers  of  the  Freedmen's  Asso- 
ciation for  that  purpose  by  the  trustee." 
There  was  no  organization  bearing  that 
name.  He  also  cave  his  real  estate  to  his 
executor,  to  be  sold,  proceeds  to  be  held  in 
trust  and  income  paid  in  like  manner,  "  or 
disposed  of  as  he  {^leases."  Held,  1.  That 
evi<lence  was  inadmissible  to  show  that  testa- 
tor told  drauffhtsmaa  of  will  that  he  intended 
Freedmen's  Association  organised  by  Metho- 
dists of  Cincinnati;  2.  That  trustee  could 
not  appropriate  income  to  education  of  freed- 
men as  a  dass;  8.  That  devise  as  well  as  be- 
quests wholly  failed.  Fairfield  v.  Laweon, 
47  B.  669. 

The  foUowimg  are  kimUUi  eharUabU  ff{fti, 
heeoMue  q^  vagueneee  and  tmcaiamty:  Direc- 
tion that  income  of  estate  be  paid  over 
by  exeenton  to  oertain  trustees,  and  (after 
several  other  bequests)  residue  to  be  equally 
divided,  —  oue  half  to  be  applied  towards 
**  feeding,  clothing,  and  educating  the  poor 
children  belonging  to  the  congregation  of 
St.  Peter's  Protestant  Episcopal  Church, 
in  the  oity  of  Baltimore."  DaJddl  v.  AU^y- 
Qtn%  9  D.  572. 

Devise  of  pecuniary  legacy  to  be  distrib- 
uted amon^  needy  and  respectable  widows; 
similar  devise  to  Roman  Catholio  congrega- 
tion in  Richmond,  for  building  and  support 
of  chapel;  and  devise  of  land  to  trustees  to 
permit  Roman  Catholics  to  build  church 
thereon  for  use  of  themselves  and  all  persons 
ef  that  religion  residing  in  Richmond.  QaV' 
kgo  T.  AUmey-Otnerti  24  D.  65a 


Gift  of  money  in  trust  to  executors,  to  be 
applied,  in  their  discretion,  to  use  of  societies 
for  support  of  indigent  and  respectable 
females,  without  further  designation  of 
beneficiaries,  where  such  executors  have 
renounced  trust.  Beekman  v.  Bonaar,  60  D. 
269. 

10.  When  upheld  in  chancery, 
though  no  competent  donee  or  trustee 
be  named.  —  Gift  to  charity  shall  not  fail 
for  want  of  trustee,  but  vest  as  soon  as 
charity  has  acquired  capacity  to  take. 
MeOirr  v.  Aaron,  21  D.  361;  Bmr  v.  Smiih, 
29  D.  164. 

To  warrant  court  of  equity  in  sustaining 
gift  as  made  to  oharitable  use,  it  must  be 
made  to  trustee  competent  to  take,  and  for 
charitable  use  so  far  defined  as  to  be  capable 
of  being  specifically  executed  by  authority 
of  court.  Oiffens  v.  MManary  8oc,  67  D. 
160. 

Gift  to  dharitv  void  at  law  for  want  of 
ascertained  beneficiary  will  naverthelees  be 
upheld,  if  thing  given  be  certain,  if  there  is 
I  competent  trustee  to  take  and  administer 
f  una  as  directed,  and  if  charity  itself  be  pre« 
cise  and  definite.  Beekman  v.  Boneor,  60  D. 
269. 

Gifts  or  devises  to  unincorporated  religious 
or  charitable  associations,  which  would 
otherwise  fail  for  want  of  donee  or  devisee 
competent  to  take,  have  been  upheld  in 
chancery  or  fee  held  in  abeyance  until  subse-. 
quent  incorporation  of  society,  because  uses 
tor  which  they  were  made  were  charital>le  or 
pious  uses;  but  gift  must  be  specific  to  par- 
ticular society.  TrusUee  qf  M.  £.  Chmrck  y. 
Mafor  etc,  97  D.  696. 

Devise  was  made  by  daughter  to  her 
mother  of  all  her  estate,  '*  upon  the  express 
condition,  however,  that  she  devise,  by  will 
to  be  executed  before  receiving  this  bequest, 
so  much  tiiereof  as  shall  remain  undisposed 
of  or  unspent  at  tiie  time  of  her  decease,  to 
such  charitable  institution  for  women  in  the 
city  of  Chicago  as  she  may  select."  The 
mother  declined  to  execute  such  wilL  ffekl, 
that  trust  could  not  be  executed  until 
mother's  death.  MiUsr.  Newberry,  64  R.  2ia 

11.  Doctrine  of  cy-pree.  ~  Gifts  to 
charitable  uses  are  highly  favored  in  law, 
and  where  literal  execution  is  impracticable 
or  inexpedient  in  whole  or  in  part,  they  will 
be  earned  into  effect  so  as  to  accomplish 
general  purpose  of  donors,  so  far  as  that  pur- 
pose can  be  ascertained  and  as  nearly  as  dr- 
cumstances  will  permit.  Sanderaonr,  WkUe, 
29  D.  691. 

Doctrine  of  cy-free,  as  applied  by  chan* 
cellor  of  England,  is  not,  to  its  full  extent^ 
judicial  doctrine,  and  so  fares  it  is  ultn^ 
judicial  it  cannot  be  recognised  by  eourts 
of  equi^  here.     OwUnp  v.  Ourlmg,  33  D.  475. 

Public  seminary  designated  as  general  ob- 
ject of  charity,  by  testator,  must  be  under- 
stood to  mean  either  a  seiiiinary  or  the  semi- 
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nary  of  his  connty;  or  any  semmary  which 
his  execators  or  oourt  of  eqaity,  in  exeroise 
of  sound  discretion,  may  select^  as  best 
adapted  to  effect  object  of  charity.    lb. 

Charitable  tmsts  must  be  capable  of  exe- 
cation  by  judicial  decree  in  aflSrmanoe  of 
gift  as  donor  made  it;  the  cy-pres  power,  as 
exercised  in  Enghmd  in  oases  of  charities, 
not  existing  in  New  York.  Beehman  ▼.  £on' 
9ar,  80  D.  269. 


Corporate  powers  mast  be  giren  by,  see  Cor- 
porations, 89. 

Of  bridge  companies,  inriolabili^  atf  see 
BRHHSEa,  9,  10. 

Of  cities,  see  Municipal  Corporations,  4-8. 

Of  corporate  bodies,  generally,  and  particu- 
lar corporations,  see  Corporations,  I; 
Banks  and  Banking,  2;  Bbnjsvolent 
Socibths,  1;  CoLLxon,  2;  Gas-uoht 
CoMPANiBS,  1;  Railroad  CoMPANna,  4; 
Turnpiks  Companiis,  1. 

Statutes,  when  rbid  as  in  derogation  o^  see 

Statutrs,  24, 

When  judioiaUy  notioedt  sea  Btidsnoi^  22, 
28. 


Construction,  and  rights  of  parties,  see  Ship- 
ping, 17-20. 
Insurable  interest  of  charterer,  sea  Iksub- 

ANOR,  87. 

Parol  eridence  to  explain,  sea  BriDRNaR, 
108. 

CHATTEL  KOBTOAOES. 

[Includes  the  validity,  oonstructloxi.  nature,  and 
Incidents  of  oonveyanceaof  personal  property  by 
way  of  mortgage,  and  the  respectiYe  rights  ana 
•liabilities  of  the  orlKlual  parties  to  luch  Instru- 
ments, and  of  creditois  and  porchattera.  V'^es 
not  include  pledges,  or  sales  upon  condition;  lor 
these^  see  Plbdob,  eto.»  Balbs.] 

Necessity  of  change  of  possessioii,  see  Fraud- 

ULXNT  CONYSTANOESi  14. 

Sale  distinguished  from,  see  8al%  4b 
I.  What  MAT  Bi  MoRiTOAGKD^  AND  What 

DSBTB  SbOURRD. 

n.  Validitt  and  Ccuraimvonoir,  Obikb- 

ALLT. 

HL  Filing;  RROOKDiVf. 

IV.    RiORTB  OF  THB  PAXTHi. 
v.    Rights  OP  CRKDHORfl^  AND  PVR€BA8RBS 

nr  Ck>OD  Faith. 

L  What  mat  bb  Mortgaori)^  and  What 
Dbbtb  Srourkd. 

1.  What  may  be  sahsJect-matter  of 
a  ebattGl  mort^iige,  gvnerally.  —  Mort- 
gage of  ^powing  timber,  made  by  purchaser 
thereoff,  is  mor^^age  of  personal  property,  to 
take  effect  when  it  is  serered  from  freehold. 
Ok^/lm  T.  OarpaUer,  88  D.  381. 

Chattel  mortgage  is  notneoessarily  avoided 
hj  laot  that  goods  are  partly  perishable;  but 
Miaraetv  and  oonditMa  Gf  goods  are  matten 


properly  to  be  considered  in  determining 
whether  mortgage  is  fraadolent  or  not^ 
Ooogins  ▼.  GUmore,  74  D.  472. 

Where  owner  of  farm  orally  leasee  it  to  be 
"  carried  on  at  the  halTes'*  for  a  year,  tenant 
to  leare  as  much  hay  as  he  found  at  begin- 
ning, and  having  exclusive  possensioni,  it  can- 
not oe  held  as  matter  of  law  that  owner  has 
such  interest  as  enables  him  to  mortgage 
crops  during  year.  OrcuU  t.  Jhfoore.  45  R. 
278. 

9.  Property  to  be  acquired  in  ftiture. 
—  IngeneriU* —  After-acquired  property  may 
be  mortgaged,  and  it  will  be  subject  to  mort- 
gage lien  0  mortgage  deed  be  properly  exe- 
cuted, acknowledged,  and  reooraed,  or  if 
possession  be  taken  of  property,  before  any 
other  lien  has  attached.  Chrtgg  t.  Saadfiuu. 
76  D.  719.  '^ 

Mortgage  of  personal  property  to  be  sob- 
sequenUy  acquired  conyeys  no  title  to  such 
property  when  acquired,  which  is  ralid  at 
law  against  mortgagor  or  his  Tolnntary 
assignee,  unless,  after  acquisition,  poaseaaion 
of  such  property  is  given  to  mortgagee,  or 
taken  by  him  under  mortgage.  WU&mM  ▼• 
Bright,  23  R.  618;  Moody  ▼.  Wrighl^  46  D. 
706;  OreggY.  Sanf^ford,  76  D.  719;  Cook  t. 
OortheU,  23  R.  518. 

Stipulation  that  fntnra-aoquired  property 
shall  oe  holden  as  security  for  some  present 
engagement  ia  an  executory  agreement  of 
such  character  that  a  creditor  with  whom  it 
ia  made  may,  under  it,  take  property  into  his 
possession,  when  it  comes  into  existenoe  and 
IS  subject  of  transfer  by  his  debtor,  and  hold 
it  for  his  security;  but  until  such  act  done 
by  him,  he  has  no  title  to  same.  Moothr  ▼. 
Wright,  46  D.  706. 

Where  one  mortgaged  personal  property 
to  be  afterwards  acquired,  and  having  ac- 
quired it»  delivered  it  to  mortgagee  under 
mortgage, —  held,  inoperative  as  a^onst  at> 
taching  creditors  of  mortgagor.  Ori^k  v. 
J>ouglam,  40  R.  395.  S,  P.,  Parker  v.  Jacobs 
37  R.  724.  Andseoiittenv.ifcCaai,  96  a 
96. 

8.  Property  nd  In  eoBittence.'f — Mortgage 
of  personal  property  not  at  time  in  exiateoee 
cannot^  aa  a  general  rule,  be  upheld  or  eo* 
forced  in  a  snit  at  law.  To  be  upheld.  eoa« 
tnwt  must  refer  to  some  partieolar  property 
reasonablv  certain  to  oome  into  existence,  so 
that  mindi  of  parties  may  be  in  aeoord  aa  to 
what  it  is  to  oe,  and  mortgagor  most  have 
present  interest  in  or  eonoeniing  it^  JlernS 
V.  Noyee,  96  D.  486. 

Mortgage  of  future  aooonnts^  wbieli  at 
time  have  no  existence^  bat  eonaut  of  a  bare 
possibility,  is  merely  exeontory  agreemea^ 


*  After-acquired  property,  generally,  see 
23  R.  668-656. 

After-acquired  piopertj,  and  propem  bavtng 
onlT  a  potential  existence,  see  note,  46  D.  7U-nC 

t  Bee  notes  on  mortgages  of  property  not  in  ex- 
istence, ornol  yat  aoqaiied»  %  Jk  79MI;  m  & 
6S-6a 
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Mid  doM  not  transfer  ownership  in  sach  ao- 
eounts  to  mortgagee;  nor  can  be  maintain 
an  aetioi  tbereon.    FurM  r.  Mather,  1^  D> 

vn. 

Mere  poisibili^  or  ezpeotane7»  not 
ooopled  with  any  interest  in  or  growing  ont 
of  property^  is  not  subject  of  sale  or  mort* 
gageu    /&. 

Lease  provided  that  lessor  should  hare  "  a 
lion  as  security,  for  the  payment  of  the  rent 
on  aU  goods,  implements,  stock,  fixtures, 
tools,ana  other  personal  property,  which  may 
bo  put  on  said  premises,  smd  lien  to  be  en- 
forced on  the  non-payment  of  rent, "by  tak- 
ing and  sale  as  in  case  of  chattel  mortgage. 
Default  being  made,  lessor  seised  farm  pro- 
duce and  stock  and  sold  it,  and  lessee 
brought  action  for  conversion.  JSTe/d,  that 
provision  was  in  substance  chattel  mortgage; 
that  as  property  was  not  then  in  existence 
or  acquired,  it  conveyed  no  present  legal 
title,  but  was  valid  license  to  enter  and 
■oiae  property  if  in  existence  on  default^  and 
that,  after  such  entry  and  seizure,  title 
vested  in  lessor.  Also^  that  in  equity,  lien 
would  attach  and  bind  property  as  soon  as 
acquired.    McCcffrty  v.  Woodm,  22  K  644. 

Flainti£f 's  mare  having  been  served  by  de- 
fendant 's  stallion,  plaintiff  executed  written 
agreement  to  pay  defendant  twenty  dollars 
in  twelve  months,  if  mare  proved  with  foal, 
"colt  holden  for  payment."  Held^  that 
agreement  was  mortgage  of  odk  Sawder  v. 
Oernth,  35  R.  323. 

8.  Crops  not  yei  pkmled,  or  not  growfL-^ 
Where  mortgage  is  executed  onjuiplanted 
cropk  lien  atteches  in  equity,  as  soon  as  sub- 
ject of  mortgage  comes  into  existence,  and, 
in  proceeding  to  foreclose,  will  be  enforced 
against  mortga^ror  and  those  holding  under 
him  with  record  notice.  Afpermm  v.  Moore, 
21  R.  170;  Moore  v.  Brjfmn,  80  K  68;  Wat- 
kme  V.  WjfoU,  30  K  63,  note. 

Mortgage  on  nnplanted  crop  eonveys  only 
•quiteble  title,  but  this  attaches  instantly  on 
planting,  and  is  superior  to  second  mortgage 
ezecutM  prior  to  plantiug,  second  mortgagee 
having  notice  of  former  mortgage.  Mayer 
▼.  7Viy/or,  44  R.  522. 

Mortgage  of  crop  to  be  raised  on  farm 
during  certain  term,  but  which  is  not  yet 
sown,  passes  no  title,  and  mortgagee  has  no 
claim  against  purchaser  of  crop,  for  it  or  its 
value.  Buirhmeon  v.  Ford,  15  K  711. 
Contra,  Arquee  v.  Waseoth  21  R.  718. 

Mortgage  of  growing  crop  is  valid:  OoUen 
▼.   WUlouyhby, '66  B.  5^. 

Mortgage  on  growing  crop^  mortgagor  re- 
maining in  possession,  is  invalid  as  against 
his  grantee  of  the  premises,  without  reserva- 
tion.    Coman  v.  Thompson,  41  R  706. 

8.  Mortgages  to  Mctura  future  ad- 
vances.*—  Whether  or  not  a  mortgage  to 
secure  future  advances  be  fraudulent  tlepend.-r 
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*  See  DOte  on  mortgage!  to  cover  subieqaent  ad- 
vances, »  D.  (>5Mi&i. 


upon  attending  mrmmstam 
Tucker,  11  d7302. 

Such  mortgage  is  not  invalid  as  te  erediton^ 
there  being  no  suggestiona  of  nnfsimess  or 
trust  between  the  partisa  ScArook  ▼• 
Bofar.  17  D.  236. 

Sn<ui  mcrtm^e^  mads  oa  strength  ef  parol 
agreement^  objeet  not  being  expressed  ia 
mortgage,  is  void  prs  Itanfoy  as  amunst  credi- 
tors.   Diner  Y.  McLami^Uim,  90  D.  eU. 

Mortgage  given  in  good  faith  te  sssors 
fntnrs  advances  iss good  and  valid  ssooritji 
and  need  not  express  tte  objeet  upon  ite  faos^ 
though  it  would  be  better  if  it  duL  TmUyY, 
Harhe,  86  D.  102. 

Mortgage  to  eseore  sadstinff  debt  and  te 
cover  future  advancse  isvalia.  Ooogim  ▼• 
QUmore,  74  D.  472. 

It  is  a  question  ef  &el  for  Jnryt  andsr 
proper  instructions  from  eonrt^  whether 
mortgage  given  for  sreater  snm  than  is  dne 
was  given  in  good  Faith,  both  for  present 
indebtedness  and  te  secure  future  advaness. 
TuUy  V.  Barioe,  86  D.  102. 

Mortgage  for  future  advaness  attaohss 
only  from  date  of  advances.  NidtUm  v.  SeUe 
Spring  Co.,  50  R.  477. 

Proprietor  of  a  eottoa  teotcry,  by  iastm« 
ment  duly  recorded,  in  oonsidentica  of  and 
as  ssonrity  for  advances  made  and  to  be 
made  by  x.  for  purchass  of  materials,  end 
for  other  expenses  of  msnufaoturing,  eovs- 
nanted  to  deliver  manufactured  prMUct  to 
T.,  and  not  to  sell  any  of  same  himself  with- 
out T.'s  written  authori^,  T.  to  receive 
commission  on  entire  product.  Held,  valid 
in  eqni^  to  secure  T.  for  aU  such  advanesi^ 
as  against  subsequent  creditor  of  proprietor. 
FirM  NaL  Bank  v.  Titr$JniU,  84  &.  781. 

n.   Yaliditt  jjh>  OoHSTRUonov,  Onrm- 

▲LLT. 

4L  Wluit  is  a  chattel  mortgage.— 
Bill  of  sale,  though  absolute  on  ite  face,  will, 
under  circumstances,  be  deemed  mortgage; 
real  test  being  whether  purchase  of  pro^rty, 
or  loan  of  money,  or  fon>earance  of  debt  was 
intended.    Daimeif  v.  Oreen,  4  D.  508. 

Bill  of  sale  and  defeasance  executed  at 
dame  time,  and  in  respect  to  same  subject- 
matter,  are  constituent  parte  of  same  agree- 
ment^ and  are  to  be  regarded  as  but  one 
instrument.  Stephens  v.  Sfierrod,  56  D.  776| 
Taber  v.  Bamiin,  83  D.  113. 

Sale,  though  absolute  in  form,  which  may 
be  avoided  by  payment  of  certain  sum  of 
money  at  given  time^  will  be  regarded  as 
a  mortgage.  Stej^ntne  v.  Skerrod,  55  D. 
776. 

Chattel  mortgages  are  unknown  at*  com* 
mon  law.     BlysUmt  v.  BurgeU,  68  D.  655. 

Record  of  bill  of  sale,  apparently  absolute^ 
but  shown  by  parol  to  be  mortgage,  is  effect- 
ual as  to  third  parties  as  notice  of  a  mort- 
gage. Xkkiin  V.  BelU  Spring  On.^  50  &. 
^77. 
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5.  and  not  a  conditional  sale.  — 

When  money  advanced  it  equal,  or  nearly 
fo^  to  value  of  goods  conyeyed,  a  sale  is  in- 
dicated. When  Btipulation  is  in  contract 
that  he  who  advances  money  and  receives 

goods  shall  hold  goods  sabject  to  daim  of 
im  from  whom  he  receives  them,  nntil  par- 
tionlar  day,  and  snbject  to  his  loss  if  they  be 
destroyed  by  that  day,  bnt  to  hold  them  free 
from  snoh  claim  after  the  day,  and  subject 
to  his  own  loss  if  they  be  destroyed  or  perish 
after  the  day,  a  mortgage  is  indicated. 
Oriieher  t.  Waiker,  4  D.  576. 

Whero  following  facts  exist,  they  go  far  to 
show  that  mortgage  and  not  conditional  sale 
was  intended:  1.  Vendor  continues  bound 
for  debt;  2.  Security  is  much  greater  than 
debt;  3.  Transaction  commences  by  borrow- 
ing money.  And  conclusion  is  stronthened 
whero  all  cononr.  WiUiamton  ▼.  Cuhmmer^ 
60  D.  176. 

Trsnsaction  will  be  declarod  mortgage 
rather  than  conditional  sale,  by  court  of 
equity,  whero  it  is  doubtful  which  was  in- 
tended. TumiMeed  t.  Cunningham,  60  D. 
190. 

Burden  of  proof  in  such  case  is  on  him  who 
insists  sale  was  absolute.    76. 

Mortj^e  is  distinguished  from  conditional 
sale  by  right  of  redemption  after  time  limited 
for  payment  until  iMirrod  by  limitation. 
Conditional  sale  becomes  absolute  if  condi- 
tion is  not  strictly  performed  within  time 
limited.   Weatherslpv.  Weaiheraly,  90  V.  ZU. 

Intention  of  parties  at  time  of  contract 
l^ovems  in  determining  whether  transaction 
IS  mortgage  or  conditional  sale.  If  then  in- 
tended as  mortgage,  or  security  for  debt,  it 
will  romatn  such  always,  and  parties  cannot 
a^ree  that  it  shall  be  irrodeemable.  Such 
stipulation  will  not  be  enforced  in  equity, 
though  made  part  of  contract  of  security.  /  6. 

If  relation  of  debtor  and  creditor  subsists, 
transaction  is  mortgage,  and  not  conditional 
sale.  If  no  debt  exists,  or  if  it  is  extin- 
f;uished,  and  grantor  has  privilege  of  rofund- 
mg  to  obtain  reconveyance,  it  is  a  conditional 
Bsle.    76. 

Bill  of  sale  given  to  secure  indorser,  ac- 
oompauied  by  separate  written  agreement 
that  property  shul  belong  to  indorser  if  he 
is  compelled  to  pay  note  indorsed,  is  mort- 
gage, and  not  conditional  sale.  Subsequent 
verbal  change  in  agreement,  whereby  money 
is  diroctly  advanced  under  promise  of  ropay- 
ment^  will  not  alter  nature  of  transaction. 
76. 

6.  What  is  not  a  mortgage.  -^  Writ- 
ing ffiven  b^  debtor  to  his  surety  for  debt, 
which  provides  that  on  debtor's  failura  to 
pay  debt  within  thirty  days  surety  may  take 
immediate  possession  of  goods,  etc.,  in 
debtor's  possession  in  store  and  premises 
occupied  oy  him,  and  out  of  same  U>  sell  so 
much  as  will  pay  debt,  and  reasonable  com- 
pensatioa  for  his  services^  — suro^  to  rede- 
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liver  balance  to  debtor,  —  i»  not  a  mortgi^ 
for  it  does  not  purport^  in  any  waj,  ts 
change  title  to  property.  Neither  k  it  • 
pledge,  as  no  possession  was  givesi  witii  li 
it  is  a  mero  naked  power,  not  ooapled  with 
any  present  interest^  and  cannot  operate  ts 
give  siiroty  any  rights  in  prooerty  itaslf 
until  reduced  to  possession,  lien  of  ae 
attachment^  tbenfore,  levied  before  possss 
sion  taken  under  such  instrament  mast.pr^ 
vail  over  it.     Holmes  v.  Hall,  77  D.  444. 

7.  Bzocution  and  deliTory.  —  Chatftal 
mortgage  executed  in  one  stiUe  liaa  smm 
effect  in  another  to  which  propertj  is  aftsr- 
wards  brought,  if  law  of  former  atate  is 
properly  brought  to  notice  of  eoork  Blf- 
9i&n€  V.  Burgett,  68  D.  668.* 

Delivery  of  chattel  mortgage  to  one  el 
three  mortgagees  named  Uierein.  though 
such  delivery  is  stated  to  be  for  nee  ol  socb 
mortoagee  only,  is  good  as  to  all,  notwith- 
standing fact  that  mortgage  shows  on  its 
face  that  it  was  given  to  securo  payment  of 
three  several  sums  to  several  mortgageesi 
7/ii66y  V.  Hubby,  62  D.  742. 

8.  Necessity  of  a  seaL  —  M ortsage  el 
personal  property  need  not  be  by  seided  in- 
strument. Vtgpalch  lAm  t.  BeUamif  Jf/g, 
Co,,  37  D.  203. 

9.  Description  of  suldect-matter.t^ 
Chattel  mortgage  may  be  void  for  uncer- 
tainty as  well  as  mortgage  of  real  estate. 
Golden  t.  CoekrU,  81  D.  610. 

Enumeration  of  certain  specific  articles  in 
mortgage,  also  containing  general  descriptioB 
of  like  aziides,  will  not  provent  others  from 
passing  under  general  description.  Harding 
V,  Gobui-n,  46  D.  6S0. 

Even  if  rights  of  action  aro  proper  sab* 
jects  of  chattel  mortgage,  it  is  donbtful 
whether  such  ffeneral  description  of  them  as 
"  all  causes  cl  action,  demands,  and  Qhoses 
inaction,  of  whatever  nature,** etc,  in  ease 
of  railriMui  company  having  lar;^  properiv 
and  numerous  business  transactiona,  is  sot- 
ficient  to  transfer  them  to  mortgagee,  ifal- 
vfouhee  tic  R,  R,  Co,  r.  liilwaukee  etc.  R.  K 
Co,,  88  D.  740. 

Pioperty  wss  described  in  chattel  mort- 
gage as  "one  frame  grain-elevator  warehouse, 
.  .  .  .  with  idl  the  appurtenances  theroto 
belonging."  Fifty  feet  distant  wms  ao  en- 
gine-house containing  engine  and  boiler, 
connected  by  rubber  ImU  with  elevator  when 
in  operation.  One  hundred  feet  distant 
wero  office  building  snd  stationary  scale^ 
entiroly  disconnected  from  elevator  and 
used  also  in  another  business.  Buildings 
wero  all  on  leased  ground.  Held,  that  out- 
buildings and  machinery  and  scales  wero  ool 
appurtenant  to  elevator,  "and  did  not  pans 
under  mortgage.    Freg  v.  Drdkoe,  29  R.  3S3L 

*  See  note  on  execution  of  mortgage  on  chstfsts 
situate  In  another  btatd  70  D.  b7-7Z. 
t  What  Is  an  indefinite  description,  see  sola  a 
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Pictures,  pianos,  and  billiard-tables  may 
be  bonsehola  furniture  within  a  mortgage. 
Sumner  v.  Blakslee,  47  K  196. 

The  /oUotemg  deecnpthru  have  heen  held 
emfident  to  jhu$  tUle:  All  goods  "now  in  the 
store  ooeopied  "  by  mortgagor,  supplemented 
by  parol  proof  of  what  goods  were  in  store 
at  execution  of  mortgage.  BurdiU  ▼.  Hunt, 
43  D.  289. 

**A11  and  singular  the  stock,  tools,  and 
chattels  belonging  to  me  in  and  about "  cer- 
tain described  premises;  and  parol  eridence 
is  admissible  to  identify  those  that  were  in 
shop  at  date  of  mortgi^  Harding  r,  Co- 
bmm,  46  D.  680. 

"All  dry  goods,  boots  and  shoes,  milli- 
nery goods,  and  gentlemen's  furnishing 
gooids,  and  stock  in  trade  now  in  the  store 
occupied  by"  the  mortgagors.  It  can  be 
rendered  sufficiently  definite  b^  evidence  of 
facts  as  to  goods  in  store  at  Ume,  and  will 
oonTey  whatever  in  fact  answers  such  de- 
•cription.     ConkUng  ▼.  SlteUey^  84  D.  348. 

Description  of  certain  stone,  **and  all 
«ther  stone  belonging  to  me,  and  all  other 
^oods  and  chattels  now  in  my  store,  etc.,  all 
in  the  town  of  Sangertiea.  **  HmeeU  ▼.  H^inne, 
97  D.  755. 

Instances  of  sufficient  and  insufficient  de- 
scription of  chattels  in  mortgage  thereof 
given,  and  general  principle  deduced  that 
any  description  which  will  enable  third  per- 
son to  identify  property,  aided  by  in<^uiries 
which  mortgage  inoicates  and  directs,  u  suf- 
ficient.   Ooiden  t.  OoehnU  81  D.  510. 

"One  hundred  and  twenty-four  head  of 
mnles,  now  in  the  territory  of  Kansas,"  and 
"  one  pair  of  daybank  horses,"  is  not  a  suf- 
ficient description,     lb. 

10.  or  debt  aecared.  —  Indebted- 
ness upon  several  promissory  notes  may  be 
stated  in  chattel  mortoage  as  ffross  sum  of 
money,  equal  to  principal  and  interest  of 
notes,  without  mentioning  notes.  Clark  v. 
Hymam,  39  K  160.  Compare  UOfy  ▼.  Bmiih^ 
63  D.  163. 

11.  Schedule  or  inTentory.  —  De- 
■eription  in  mortgage  of  building  of  "  arti- 
elea  contemplated  to  be  placed  therein," 
without  any  enumeration  or  specification,  is 
too  indefinite  and  uncertain  to  constitute 
lion  npon  articles  afterwards  actually  placed 
in  building.  WmA<M  t.  Merchant^  Jm.  Co., 
38  D.  368. 

Mortgage  of  all  goods  in  building,  with 
•iipulatiou  that  schedule  thereof  shall  be 
annexed  thereto,  is  valid  as  to  all  goods 
wiiich  were  in  shop  at  time  of  its  execution, 
so  far  as  they  remain  and  are  capable  of 
identification,  although  no  schedule  was  ever 
actually  annexed  to  mortgage,     lb. 

Covenant  in  lease,  purporting  to  mortgage 
lessees  furniture,  etc.,  on  premises,  as  per 
'*  inventory  to  be  annexed,*  may  operate  as 
battel  mortgage  of  property  brought  by 
upon  the  premises,  although  proposed 


inventory  was  never  annexed.  Van  Henaem 
V.  RadcUff,  72  D.  480. 

Description  of  property  in  chattel  mort- 
gage is  sufficient,  as  between  parties,  where 
reference  is  made  to  schedule  attached  to 
another  mortgage,  of  date  mentioned,  made 
by  same  mortgagor  to  another  person.  Neuh 
man  r.  Tymeaon,  80  D.  735. 

Straneers  are  charged  with  notice  of  mort- 
gage rerarring  to  schedule  attached  to  an* 
other  mortgage,  when  it  is  filed  in  proper 
office,  if  mortgage  and  schedule  referred  to 
are  also  in  same  office,  open  to  inspection, 
and  contain  sufficient  description  of  property 
conveyed,    lb. 

Second  mortgage,  referring  to  first  mort- 
gage and  schedule  for  description,  need  not 
state  that  mortgage  whose  schedule  is  thus 
referred  to  is  on  fiU.     lb. 

19.  Necessity  of  delivery  of  sab- 
ieot-matter  to  mortsragee. —Possession 
by  mortgagee  of  personal  property  mort* 
gaged  ia  not  necessary  to  validity  of  mort* 
sage,  as  it  is  in  case  of  a  pawn.  Possession 
by  former  owner  is  merely  presumptive^  but 
not  conclusive,  evidence  of  fraud.  Haven  v. 
Low,  9  D.  25. 

Mortgage  of  personal  property  without 
delivery  is  valid  as  between  parties  thereta 
Bryant  ▼.  Carmm  R.  L.  Co.,  93  D.  403. 

Mortgage  of  personal  property  is  condi- 
tional transfer  which  may  be  valid  without 
actual  delivery;  if  condition  be  not  per- 
formed, whole  title  vests  absolutely  at  law 
in  mortgagee.  Luekette  ▼.  Toumaend,  49  D; 
723. 

Mortgage  is  not  void  for  want  of  posses- 
sion taken  by  mortgagee,  where,  immedi- 
ately after  its  execution,  mortgagor  and 
mortgagee  form  partnership  whidi  takes 
possenaion  of  property  and  with  its  avails 
pays  company  debts.  After  company  takes 
possession,  in  such  case,  there  is  no  posses- 
sion left  in  mortgagor  upon  which  to  raise 
presumption  of  fraud,  under  general  statute 
of  fraudulent  eonveyenoes.  utlqi  ▼.  SmUhf 
63  D.  163. 

Delivery  of  chattels,  either  actual  or  con- 
structive, is  essential  to  validity  of  mort- 
gage, as  against  third  parties.  Registration 
dispenses  with  delivery.  Ooiden  t.  CoekrU, 
81  D.  610;  CaU  v.  Gray,  75  D.  141. 

As  between  parties  to  recorded  chattel 
mortgage,  no  former  delivery  being  required, 
particular  specification  and  identification  of 
mortgaged  articles  is  unnecessary  to  enable 
mortgagee  to  make  selection  of  such  articles 
from  others  of  like  nature  belonging  to  mort- 
gagor.    CaU  V.  Cray,  75  D.  141. 

Chattel  mortgage  of  property  situated  in 
Kansas,  executed  and  recorded  in  another 
state,  where  mortgagor  resides,  without  any 
change  of  possession,  is  not  notice  to  nor 
valid  as  against  attaching  creditors  of  mort* 
gagor  in  former  state.  Ooiden  ▼.  CockrU,  81 
D.  510. 
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Mor^[ag6  by  buffgy«maker  of  "ten  new 
bngp;ie8,*'  without  deii?ery  of  possession,  he 
having  more  than  ten  on  hand  at  time,  is 
ineffectual  to  pass  title  to  any  particular 
bugffies  or  to  any  interest  in  buggies  on 
hand;  and  mortgagee  cannot  maintam  action 
for  recorery  of  ten  new  buggies  in  posses- 
sion of  mortgagor,  or  his  personal  represent- 
atiye.    Bladcely  ▼.  Patrick,  12  R.  600. 

in.  Filing;  Recording. 

18.  Neoemty  of  filing.  —  Mortga^ 
of  chattels  insured  by  policy  {payable  to  him 
at  his  interest  may  appear  is  entitled  to 
payment  of  his  claim  out  of  insurance  moneys 
m  case  of  loss,  in  preference  to  other  credi- 
tors, although  mortgage  was  not  properly 
filed.     Manatm  v.  PKoMix  InM.  Co.,  64  R.  573. 

14.    or  reeordixig^.  —  Instrument 

creating  equitable  lien  on  chattels  need  not 
be  recorded  in  New  York,  under  act  of  1833, 
where  it  is  accompanied  by  actual  delivery 
and  continued  change  of  possession  of  prop- 
erty.   Knayp  v.  AUjord,  40  D.  241. 

Object  of  registry  laws  in  requiring  chat- 
tel mortgages  to  be  recorded  at  place  of 
transaction,  or  where  mortgagor  may  reside, 
Is  to  conyey  notice  to  others  who  may  wish 
to  become  interested,  as  purchasers  or  lien- 
holders,  in  same  property.  Kiamaga  y.  Toy- 
jbr,  70  D.  62. 

Kew  registration  of  chattel  mortgage,  in 
other  townships,  or  in  other  states,  is  not  re- 
quired where  legal  registration  at  time,  and 
m  place  and  manner  pointed  out  by  law  of 
place  of  transaction  or  residence  of  mort- 
gagor, has  giyen  yalidity  to  contract;  be- 
cause when  that  act  is  done,  whole  duty  in 
regard  to  contract  is  at  an  end,  although 
property^  be  remoyed,  before  condition  broken 
into  foreign  jurisdiction.     76. 

New  York  law  of  chattel  mortgages  is  in 
harmony  with  law  of  Ohio  upon  subject, 
and  effect  will  be  gi/en  to  it  in  latter  state. 
Ih. 

Unrecorded  mortgage  of  future-acquired 
chattels  without  possession  of  prepay  is 
Toid,  as  against  creditors^  in  Illinois.  QrtQg 
Y.  Harford,  76  D.  719. 

Chattel  mortgage  is  good  without  being 
recorded,  as  against  mortgagor.  Fuller  r. 
Paige,  79  D.  379. 

Sale  of  chattels  bv  mortgagor  is  yoid,  as 
against  mortgagee,  if  made  to  one  who  pur- 
cbasea  with  knowledge  of  unrecorded  mort- 
gage, and  with  intent  to  defraud  mortgagee. 

Mortgage  of  personal  property  is  invalid 
against  assignee  in  insolvency  of  mortgagor 
when  mortgage  is  not  recorded  and  property 
Is  not  deliyerod  to  mortgagee,  but  is  retained 
by  mortgagor  until  insolyency.  Bingham  ▼. 
•)bftla«,79D.  748. 

Registration  is  not  necessary  to  validity  of 
mortgage  of  ship  or  vessel,  nor  of  goods  at 
sea  or  abroad,  il  mortgagee  takes  possession 


of  them  as  toon  as  may  be  after  their  arrival 
in  this  state:  See  Mass.  Gen.  Stats.  1860^  & 
161,  sec.  2.     Taber  v.  ffandin,  93  D.  118. 

Mortgage  of  chattels,  duly  executed,  ii 
valid  affainst  existing  creditors^  with  notice, 
althon^  mort^pige  be  not  reoorded,  and 
mortgagor  retams  possession  of  property. 
PhraM  *'  without  notice,"  used  in  statuU^ 
applies  to  creditors  as  well  aa  purchaaers. 
AUenr.  McOalla,  96  D.  66. 

Chattel  mortgage  on  property  in  Indiana, 
executed  and  recorded  m  another  state,  but 
not  recorded  in  Indiana,  and  never  deliverod 
to  mortgagee,  is  invalid  as  against  attaching 
creditors.  Ame$  IroM  Wora  v.  Iforrea,  40 
R.258. 

Merchant  bought  iron  safe,  with  his  name 
painted  on  it»  and  gave  in  payment  notes 
specifying  that  "in  accordance  with  the 
terms  of  an  agreement  for  the  pmrdbase  of 
the  safe,  said  vendors  do  not  part  with  any 
titie  thereto  until  the  purchase-  money  has 
been  fully  paid."  ffetd,  that  notes  were 
"  instruments  in  the  nature  of  a  mortgage," 
under  statute^  and  required  to  be  recorded 
to  be  valid  as  against  subsequent  creditors 
or  purchasers  in  good  faith.  iTerrmi^  t.  Cbas- 
lion,  63  R.  661. 

15.  Sufficiency  of  filing.  —  Where 
chattel  mortgagees  employ  their  mortgagor 
to  file  their  mortgage,  and  he^  at  time  of  fil- 
ing it^  for  his  own  purposes,  and  witiioot 
their  knowlege,  requests  derk  '*  to  place  it 
at  the  bottom  of  tiie  pile,  so  that  nobody 
would  see  it^"  and  says  that  he  does  not  want 
anybody  to  know  that  he  has  ^ven  it,  such 
request  is  not  within  scope  of  his  a^ncy  for 
mortgagees,  and  does  not  prejudice  their 
rightii.    Gaae  v.  JeweU,  80  D.  762. 

16.  Senewal,  or  refiling.  —  Where 
property  covered  by  chattel  mortgage^  prop- 
erly filed,  is  so  taken  and  converted  withm 
year  after  filing  as  to  give  mortgagee  good 
cause  of  action  for  such  taking,  it  is  un- 
necessary, for  preservation  of  his  ri|^ht  to  re* 
cover,  that  he  should  commence  his  action 
within  year  from  such  filing,  or  that  mort- 
giue  should  be  renewed  at  end  of  year  by 
affidavit,  as  required  by  statute  in  order  to 
make  it  valid  against  subsequeat  porchaaen 
or  mortgagees.    Ih, 

TV,  RiOBTS  OF  THE  PAVmBi. 

17.  Title  to  the  eubjeot-matter.  ~ 
Mortg^ee  of  personal  property  is  nnrrhiser 

secared. 


for  value  to  extent  of  sum 
V.  Lave,  38  D.  161. 

Mortgage  of  chattels  passes  whole  legal 
titie  of  property  conditionally  to  mortgagee^ 
and  to  aefeat  such  titie,  mortgagor,  or  thoae 
claiming  under  him,  must  show  performance 
of  concUtion.  Upon  breach  of  condition* 
title  is  absolute  at  law  in  mortgagee,  althongh 
mortgagor  may  be  entitied  in  equity  to  re- 
demption. TannahiU  v.  TuUle^  61  D.  480| 
Charier  T.  Stecem,  45  D.  444. 
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After  day  for  payment  of  debt  bee  pawed, 
mortgagee  may  sue  for  and  reooyer  property 
in  hie  own  name.  If  he  baa  eold  property 
under  mortgage,  but  bat  not  delivered  it,  he 
may  sue  for  it  a*  bailee.  Looey  w,  Oibonqft 
88  D.  145. 

After  breach  of  eonditicm,  mortgagee  has 
right,  after  due  notioe^  toeell  property  either 
at  public  or  private  nle.  BryatU  v,  Carmm 
If.  L.  Co.,  93  D.  403. 

Delivery  of  personal  property  to  railroad 
company  lor  shipment  to  mortgagee  thereof 
is  not  delivery  to  mortgagee  at  his  residence, 
to  bo  sold  by  him  as  factor,  and  does  not 
transfer  title.     Parker  v.  Jacobs,  37  R.  724. 

18. and  its  increase. — VV  here  labor 

and  new  material  have  been  added  to  mort- 
gaged artidee  by  mortgagor,  mortgagee  will 
hold  them  as  against  orecQtors  of  mortgagor, 
if  they  remainwl  substantially  same.  Hard- 
MO  ▼.  Oobum,  46  D.  680. 

increase  of  domestic  animals  mortgaged 
during  gestation  is  not  covered  by  mortgage 
as  a^^ainst  bona  fide  encumbrancer  thereof 
acquiring  his  lien  without  notice  of  facts 
and  after  period  of  nurture;  but  one  who 
takes  mortea§[e  thereof  merely  to  secure  pre- 
existing debt  IS  not  bona  fide  encumbrancer. 
Fufik  V.  Pond,  64  K  576. 

Mortgage  of  mare  covers  her  col  to  subse- 
quently fcMtled  until  they  are  weaned.  Rouen 
▼.  Highland^  68  K  230;  Kellwj  v.  Lovely,  41 
K  151;  Darling  r.  WiUon,  49  R.  .305. 

19.  Mortgage  distinguished  from 
pledge.  —  Distinetion  between  mortgage  of 
chattels  and  pledge  is,  that  former  passes 
legal  title,  which  beoomea  absolute  at  law 
upon  breach  of  condition;  while  pledge  only 
pessee  possession,  with  ri^t  of  retainer  until 
obligation  is  fulfilled,  and  titie  does  not  bc> 


come  absolute  in  pledgee,  who  has  only  light 


of  foreclosure,  or  of  sale  after  notice. 
mahiU  ▼.  TuUk,  81  D.  480. 

20.  Mortgagor's  right  to  retain  pos- 
session. —  Chattel  mortgage  which  author- 
isae  mortgagee  at  any  time  before  default^  if 
he  deem  himself  insecure,  to  teke  possession 
and  sell,  gives  to  mortgagor  right  of  posses- 
sion in  mean  time;  and  until  mortgagee  exer- 
cises his  right  to  take  possession,  possession 
is  in  mortgagor,  and  his  interest  is  subject  to 
attachment.  But  if  mortgages  before  judg- 
ment in  attachment  suit  goes  into  posseasion, 
mortgagor's  interest  terminates,  and  cannot 
be  sold  under  execution  in  attachment  suit. 
HaU  r.  Samjmn,  91  D.  56. 

Mere  possession  of  mortgaged  chattel  by 
mortgagor  is  not  such  evidence  of  ownership, 
or  authority  to  sell  property,  as  will  protect, 
against  claim  of  mortgagee,  one  who,  as 
sgent  of  mortgagor,  sells  property  and  pa^s 
proceeds  in  good  faith  to  his  principa!!,  in 
belief  that  he  was  true  owner.  SpraiylUs  r. 
Hafoley,  100  D.  452. 

2 1.  His  right  to  redeem.  —  Mortgagee 
by  obtaining  judgment  at  law  for  his  deDt^ 


and  pnrofassing  mertgaged  nroperiy  snder 
execntion,  does  not  in  general  deprive  mort- 
gagor of  right  of  redemption,  but  if  such 
judgment  and  exeontion  were  npon  attach- 
ment against  mortgagor«  as  absconding 
debtor  attomnting  to  aefrand  mortgagee  w. 
his  security,  oy  removing  prooerty  ont  el 
stete,  he  shall  not  be  perinittea  to  redeem, 
under  influence  of  maxim  "  that  he  who  hath 
done  iniquity  shall  net  hsTO  equity. "  Dabmey 
V.  Qreem,  4  V,  60a. 

In  mortgages,  want  of  eorenaat  for  repay- 
ment of  mortga^  money  is  no  bar  to  re- 
demption; nor  m  such  ease  Is  mortgagee 
without  remedy,  althoogh  goods  be  de- 
stroyed or  not  soffioient  in  value  to  pay 
debt;  in  equity  he  may  reoover  money  from 
mortgagor,  as  every  mortgage  implies  a  loan, 
and  every  loan  a  debt,    (flicker  ▼.  WaOaer^ 

4  D.  676. 
Right  to  redeem  chattel  mortgaged  cannot 

be  seized  on  attachment  or  execution  by 
creditors  of  mortgagor.  HciUbrook  v.  Bakery 
17  D.  236;  Haven  ▼.  Low,  9  D.  25. 

Equity  of  redemption  is  only  available  in 
chancery,  yet  in  case  of  mort^nged  chattel, 
where  debt  has  been  paid,  legs!  title  is  per- 
fect in  mortgagor,  and  may  be  assertod  at 
law,  notwithstanding  mortgagee  may  have 
in  his  possession  bill  of  sale  of  the  property. 
HarrUon  ▼.  HkkB,  27  D.  638. 

Mortgagor  in  ohattel  mortgage  has  an 
equity  of  redemption,  oTen  after  default  in 
payment  of  deb^  which  chancery  will  pro- 
tect and  enforce.  Charier  ▼•  8teven$,  46  D. 
444. 

Equity  of  redemption  is  faiseparablv  an- 
nexed to  mortgagOf  and  oannot  be  disan- 
nexed  therefrom  even  by  express  stipulation 
of  parties.  Stephmu  ▼•  Sherrod,  66  D. 
776. 

Under  statato  of  Massaobusetts,  mort* 
gagor  of  personal  property  is  allowed  to  re- 
deem at  any  time  within  sixty  days  aftor 
condition  broken;  and  his  right  is  not  to  be 
forfeited  until  sixty  davs  after  mortgagee  has 
given  written  notioe  ox  his  intention  to  fore- 
close, and  caused  copy  of  such  notice  to  be 
recorded  where  mortgage  is  reoorded.  Taber 
V.  Hamlin,  93  D.  113. 

83.  Mortgagee'sright  to  possession. 
—  Mortgagee  of  chattels  is  entitled  to  imme- 
diate possession  of  property,  to  hold  until 
condition  broken,  unless  parties  otherwise 
stipulate  in  mortgage.  TannaJuU  v.  Tut- 
tie,  61  D.  480;  Cote  ▼.  Win$h^,  SO  D. 
664. 

Provision  hi  ehattel  mortgage  that  mort- 
gagee may  take  nossession  and  sell  when- 
ever he  deems  nimaelf  insecure  confers 
arbitrary  riffht  on  mortgagee,  which  he  may 
exercise  without  showing  or  having  any  rea- 
sonable sroond,  and  exercise  of  this  right 
will  not  be  restrained  by  injunction.  Ctine 
y.  Libby,  32  R  700.    a  P.,  Bailey  v.  Oocffref/, 

5  R.  157;  IVemer  t.  Bergman,  42  B.  15*2; 
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Banrei  t.  ITart,  61  R.  801.  Contn»  see  J2oy 
T.  Chinga,  36  R.  161.* 

Parol  evidence  is  inadmissible  to  prove 

understanding  between  parties  to  mortgage 

of    personal    prop^irty  that   its   possession 

should  remain  with  mortgagor.      Cam   ▼. 

WifuMp,  30  D.  6G4. 

Mortgagor  of  goods  intrusted  with  posses- 
sion mingling  them  with  his  own,  so  that 
they  cannot  be  distinguished,  Ipses  his  prop- 
erty as  against  mortgagee,  and  latter  may 
olaim  whole  against  mortgagor  and  his  oon- 
sigiiees.      WUlard  ▼.  Hiee,  45  D.  226. 

Trespass  will  not  lie  against  mortgagee 
for  taking  chattels  mixed  with  his  own,  so 
that  they  could  not  be  distinguished  by  an- 
other, who  refuses  to  separate  tbem.  Fuller 
T.  Piwje,  79  D.  370. 

23.  His  right  of  action  for  interfer- 
ence with  mortgaged  proi>erty.  — 
Where  mortgaged  chattels  were  attached  by 
creditor  of  mortgagor,  a  writing  containing 
a  statement  of  amount  due  by  mortgagor  to 
mortgagee,  and  that  property  attached  by 
and  in  hands  of  officer  is  property  covered 
by  mortgage,  and  containing  demand  of  pay- 
ment of  amount  due,  given  to  attaching 
officer,  is  sufficient  compliance  with  the 
Massachusetts  Revised  Statutes,  chapter  90, 
section  79.     Harding  v.  Cofmrn,  46  D.  680. 

Jury  were  instructed  that  it  was  incum- 
bent on  plaintiff  to  prove  that  his  written 
statement,  made  to  otllcer,  of  debt  due  him, 
was  substantially  true  and  correct,  and  that 
no  slight,  innocent,  and  immaterial  mis- 
statement would  defeat  his  actiou.  HekL, 
that  instruction  was  sufficiently  guarded. 
lb. 

Rule  that  goods  of  third  person  in  pos- 
session of  debtor,  and  so  intermingled  with 
his  goods  that  attaching  officer  cannot  dis- 
tinguish them,  must  be  specifically  pointed 
out  and  demand  for  them  made  before  officer 
can  be  sued,  does  not  apply  to  holder  of 
mortgage  of  all  personal  property  on  certain 
nam^  premises,  with  provision,  supposed  by 
parties  to  be  legal,  that  mortgage  should  also 
embrace  "  all  other  personal  property"  which 
mortgagor  might  "put  on  said  premises" 
in  place  of  any  sold.     lb. 

Mortgagor's  possession  of  chattels  mort- 
gaged is  deemed  possession  of  mortgagee, 
where  mortgagor  is  suffered  to  retain  prop- 
erty without  agreement  to  that  effect,  so 
that  mortgagee  may  reduce  property  to  pos- 
session at  any  moment,  ana  may  maintain 
trespass,  trover,  or  replevin  for  any  inter- 
meddling with  or  taking  of  property  by 
third  party.     Tannahill  v.  TitUle,  61  D.  480. 

Mortgagee's  right  of  action  exists  as  well 
when  property  is  taken  by  officer  under  color 
of  legal  process  as  when  it  is  taken  without 
color  of  authority  of  law.     lb. 

Mortgngee  of  chattels  may  maintain  action 

*  RiL'lit  of  mortgagee  to  take  pcsscsslon  when 
he  dceuiJi  hlmseli  uiuafe,  t«e  note,  61  K.  80d-tt09. 


for  damages  to  his  reversionary  intens^ 
although  he  hat  not  richt  to  immediate  po» 
session.     Ooogim  v.  oUmort,  74  D.  472. 

Second  mortgagee  of  personal  property, 
who  is  not  in  actual  possession,  cannot  main- 
tain action  in  nature  of  trover  for  ita  oonvi^ 
sion.     Bing  v.  NeaU,  19  R.  316. 

24.  Proceedings  to  f oredooo. — If  er^ 
gagee  of  chattel  may  go  into  equity  te 
foreclose  mortgage  or  to  compel  speedy  re- 
demption.   Charter  v.  Sievem,  45  U.  444^ 

Mortgagee,  to  whom  authority  is  given  by 
mortgage  to  take  possession  of  property  and 
sell  it  for  payment  of  his  debt,  cannot  be 
sued  in  trover  by  mortgagor  for  so  doinfc 
Clark  V.  WhUaker,  46  D.  £37. 

Chattel  mortgagee  holding  valid  and  legil 
chattel  mortgage  by  state  law,  in  force  where 
he  obtained  it,  may  enforce  it  in  courts  of 
Ohio,  even  against  pnrchaser  without  notice 
of  mortgage,  where  property,  before  breach 
of  condition,  has  been  removed  to  Ohio^  and 
beyond  jurisdiction  of  state  in  which  mort- 
gage was  given.     Kanaga  v.  TViyior,  70  D.  02. 

Mortgagee,  in  executing  power  of  sale  is 
mortgage  of  personal  property,  may  adjonm 
sale  from  time  to  time,  in  exercise  of  leasaa- 
able  discretion,  without  doing  so  through 
agency  of  licensed  auctioneer  <Nr  giving  soy 
new  notice  to  mortgagw.  Hoemer  t.  SargeiU^ 
85  D.  683. 

Mortgage  of  personal  property  at  coaunoa 
law,  pledge  excepted,  seems  to  have  trans- 
ferred property  aDsolntely  to  mortgagee  npce 
breach  of  condition.  No  process  of  fore- 
closure was  necessary,  and  no  right  cf 
redemption  remained.  Tabet  ▼•  HiamSn^  93 
D.  113. 

Mortgage  not  recorded,  and  not  required 
to  be  recorded,  is  to  be  foreclosed  like  othsr 
mortgages,  under  Massachusetts  statutes,  by 
sixty  days*  notice  of  intention  to  do  so^ 
served  as  required  bv  statute;  but  where 
mortgage  is  valid  without  being  recorded, 
foreclosure  notice  is  also  valid  without  regifr 
tration.     lb. 

Mortgagee  of  personal  property  ma^  sdl 
without  action,  notwithstanding  provisiniis 
of  section  246  of  Nevada  practice  ack  Brgatd 
V.  Oaraon  R.  L.  Co,,  93  D.  403. 

Adverse  possession  of  personal  property 
for  statutory  period  Tests  title  thereto  in 
vendee  of  mortgagor  without  actual  notice  of 
mortgage,  although  he  may  have  constmetive 
notice  thereof;  and  such  possession  is  a  bar 
to  suit  to  enforce  lien  of  mortgage.  Tomttg 
V.  Wiseman,  18  D.  176. 

25.  Bights  of  purchasers  on  fore- 
closure. —  Pnrchaser  from  mortgages  ef 
personalty  after  forfeiture  and  due  notics 
acquires  indefeasible  title  to  property,  and 
mortgagor  has  no  right  to  redeem  from  sueh 
purchaser.  Fact  that  purchaser  knorrs  thai 
his  vendor  is  only  mortgagee  does  not  affect 
title  acquired  by  him.  Bruani  v«  Carmm  R> 
L.  Co.,  i)3  D.  403b 
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Pnrchaaer  in  good  futh  on  foreclosnre  of 
ehattol  mortgage  made  to  defraud  creditors 
gets  good  title.     Zoeller  r.  Riley,  63  R.  157. 

Rights  of  action  will  not  pass  by  sale  nnder 
chattel  mortgage  unless  specific  aad  certain 
designation  tiiereof  is  given  in  notice  of  sale, 
so  that  bidders  may  know  what  they  are 
about  to  purchase,  nor  unless  price  bid  is  in 
some  measure  dependent  on  existence  of 
reepectiye  righto  of  action  mortgaged.  Mil- 
waukee  etc  R.  B.  Ctk  y.  Milwaitkee  eU,  R,  R, 
Co,,  88  D.  740. 

Complaint  to  enforce  righto  of  action  ob- 
tained under  chattol-mortgage  sale,  where 
such  complaint  does  not  aver  specifically 
that  such  choses  in  action  were  sold  at  fore- 
closure of  mortgage,  nor  that  price  bid  for 
property  was  in  anv  way  dependent  upon 
existence  of  righto  of  action  mortgaged,  does 
not  show  that  plaintiff  has  right  to  maintoin 
action.     lb, 

86.  Mortgagee's  right  to  purchase. 
~~  Mortgaffee  of  personal  property  may  par- 
diase  at  his  own  sale;  but  he  holds  such 
trust  character  as  to  throw  upon  him  burden 
of  proving  fairness  of  such  purchase.  Biack 
T.  Hair,  §0  D.  389. 

Purchase  by  mortgagee  of  chattel  at  public 
sale  is  good  at  law,  and  is  voidable  only  and 
not  void  in  equity.  It  is  voidable  only  at 
election  of  mortgagor,  and  cannot  be  im- 
peached in  suit  to  which  he  is  not  a  party. 
OleoU  V.  7*10^  R.  B.  Co.,  84  D.  298. 

27.  Recovery  of  original  debt  where 
mortgage  is  void.  —  Where  mortgage  of 
personal  property  is  void,  because  fraudulent 
as  to  creditors,  original  debt  may  neverthe- 
less be  recovered.     Haven  v.  Low,  9  D.  25. 

Where  property  mortgaged  is  lost»  with- 
out fault  of  mortgagee,  he  may  waive  mort- 
gage and  sue  mortgagor  to  recover  back 
money  loaned.  Stepiene  v.  Sherrod,  65  D. 
776. 

28.  Assignment. — Chattel  mortgage  is 
not  defeated  by  barring  of  note  secured 
thereby,  by  stototo  of  limitotions,  and 
aasognee  of  mortgage  may  nevertheless  main- 
tain trover  for  goods.  Cram  v.  Paine,  50  D. 
807. 

Equitoble  assignment  of  noto  and  mort- 
gage of  chattels  may  be  made  by  mere 
oeuvery  thereof  as  security  for  debt  without 
written  assignment^  and  such  assignment 
will  be  protected  in  court  of  law,  but 
assignee  cannot  maintain  trover  for  goods  in 
his  own  name  without  written  assignment^ 
but  may  sue  in  assignor's  name.     /6b 

29.  Extingoishment.— When  mort- 
gagee of  chattels  sells  sufficient  property  to 
pay  his  mortgage  debt»  his  right  and  title  to 
residue  of  property  is  eztinffuiBhed;  and  he 
is  liable  as  tor  conversion,  if  he  confirms  sale 
after  his  debt  is  paid.  Charter  v.  Stevens,  45 
D.  444. 

80.  Satisfaction. — Ptkyment  of  mort- 
gage debt  alter  dsfaalt  in  payment  thereof 


is  conclusive  evidence  that  forfeiture  is 
waived,  and  that  mortgagee's  righto  nnder 
mortgage  have  torroinateci     lb. 

Successive  renewals  of  noto  secured  by 
mortgage  is  not  payment  of  mortgage  debU 
Mortgage  remains  valid  and  subsiatiag  se- 
curity; and  condition  of  mortgage  is  broken 
when  noto  last  given  remains  unpaid  after 
ito  matority.     Taber  v.  Hamlin,  93  D.  113. 

V.  Rights  or  CRiDrroRS,  akd  PuBCHASBsa 
IN  QooD  Faith. 

81.  When  fraudulent  aa  against 
creditors,  generally. —  Mortgage  of  en- 
tire stock  in  trade,  mortgagor  remaining  in 
possession  and  selling  goods  until  long  after 
mortgage  becomes  absolute,  without  any 
accounting  to  mortgagee,  mortgage  being  for 
larger  amount  than  is  due,  actual  indebted- 
ness being  indefinite  in  amount,  mortgagee 
ameine  to  make  future  advances,  amount 
of  which  is  not  stoted,  and  only  two  or  three 
persons  having  knowledge  of  mortgage,  will 
be  adjudged  fraudulent  in  law,  as  against 
creditors,  however  honest  intention  of  par- 
ties may  have  been.  Diwer  v.  MtLaugkWi^ 
20  D.  655. 

Judgment  creditor  whose  execution  is 
levied  stands  on  similar  ground  with  bona 
fide  purchaser  in  such  case  as  against  mort* 
gagee.    lb. 

Mortgage  of  personal  property  will  not 
justify  inference  of  fraud,  from  other  fact 
proved,  that  it  was  made  on  day  that  judg- 
ment was  obtained  against  mortgagor. 
ThornUm  v.  Davenport,  29  D.  358. 

Chattel  mortgage  cannot  be  impeached  by 
evidence  that  mortgagor,  after  executing  i^ 
executed  mortgages  ofsame  property  to  other 
persons,  which  were  fraudulent  towards  his 
creditors.     Ford  v.  WiUiamM,  67  D.  83. 

Mortgage  on  crop,  given  in  good  faith,  for 
greater  sum  than  is  due,  to  secure  both 
present  indebtedness  and  future  advances,  is 
not  fraudulent  as  te  creditors  of  mortgagor 
because  given  for  greater  sum  than  is  due, 
although  mortgage  does  not  expreas  upon  its 
face  that  excess  is  for  future  advances. 
TuUy  V.  Harloe,  95  D.  102. 

Mortgage  knowingly  given  for  larger 
amount  than  is  due,  and  not  as  security  for 
future  advances,  is  fraudulent  in  law  as  to 
creditors  of  mortgagor.    lb, 

Mort^^e  is  liable  to  suspicion,  and  ought 
to  be  critically  examined,  when  it  misrepre- 
sento  transaction  between  mortgagor  and 
mortgagee.     lb. 

Mortgage  of  chattels,  void  as  to  part  of 
them  for  fraud  against  creditors,  is  void  as 
to  the  whole.     RuaseU  v.  Winne,  97  D.  755. 

83.  When  retaining  possession  by 
mortgagor   avoids  the  mortgage.*  — 

*  Retention  of  possession  by  mortgagor  as  evi- 
dence of  fraud,  see  uote,  81  B.  17S-180. 

What  is  sufficient  change  of  possession  as 
against  creditors  and  subsequent  puiohasen,  see 
note.  97  H.  MO-««ib 
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Retentioa  of  posseasioa  by  mortcaeor  or 
Tondor  of  cfaAttela,  inooiiBisteiit  with  face  of 
deed,  ii  prima  /ode  fraudulent,  but  may  be 
ezplained.  Diwer  ▼.  McLaughlin,  20  D.  655. 

Aboolute  bill  of  sale  by  mortgagor  to 
mortgagee  of  mortgaged  property  releases 
mortgage,  and  if  not  recorded,  and  bargainor 
retains  possession,  such  bill  of  sale  is  void 
as  to  creditors  and  subsequent  purchasers. 
Okmeock  ▼.  Baiion,  18  D.  703. 

Where  tanner,  to  secure  certain  creditors, 
gave  them  mortgage  of  bark,  tools,  hides, 
unfinished  leather,  eta,  in  tan-yard,  with 

{>roviso  that  he  should  remain  in  possession 
or  purpoM  of  working  up  and  finishing 
same,  and  in  accordance  therewith  continued 
in  possession,  without  any  symbolical  or 
other  delivery  to  mortgagees,  and  without 
recording  mortgage,  —  heSt,  that  transaction 
was  fraud  per  se,  as  against  creditors.  Clow 
▼.  fToocis,  9  D.  346. 

88.  When  it  does  not  ^Mortgagor's 
oontinuing  in  possession  under  mortgage  of 
personal  prop^y  is  not  evidence  of  fraud, 
if  mortgage  appears  to  have  been  made  upon 
bona  Jula  consideration,  and  duly  recorded. 
Clayhom  t.  HiU^  1  D.  452;  OUumsock  ▼.  Bat- 
ton,  18  D.  703. 

Bona  Jide  mortgage  of  personal  property, 
though  possession  is  not  changed,  is  valid 
against  tdL  persons,  if  by  stipulation  of  mort- 
gage it  is  provided  that  possession  shall  be 
retained  oy  mortgagor  until  maturity  of 
mortgage  debt.  Thornton  v.  Davenport,  29 
X>.  358;  FrankJum9tir  v.  ElUU,  31  R.  171. 

Mortgagor's  possession  of  personal  prop- 
erty mortgaged  is  not  inconsistent  with 
mortgage,  and  is  not  conclusive  evidence  of 
fraud.     Holbrook  v.  BaJser,  17  D.  236. 

Chattel  mortgage  which,  by  laws  of  state 
where  it  is  made,  is  not  per  te  fraudulent  as 
to  bona  Jide  creditors  of  mortgagor,  because 
property  is  permitted  to  remain  m  possession 
of  mortgagor  after  maturity  of  debt,  will  be 
so  construed,  notwithstanding  that  b^  laws 
of  another  state,  into  which  property  is  sub- 
se<)uently  brought  by  mortgagor,  and  where 
it  is  attached  by  bona  fide  resident  creditor 
of  mortgagor,  it  would  be  fraudulent  per  ee, 
Mum/ordy,  Canty,  99  D.  525. 

Where  personal  property  consisting  of 
furniture,  goods,  etc.,  in  house  was  soli  on 
condition  that  sale  should  be  void  on  certain 
event,  and  goods  were  left  in  possession  of 
vendor,  who  sold  them  for  valuable  consid- 
eration with  intent  of  defrauding  vendee, 
^-  held,  that  bill  of  sale  was  mortgage,  and 
that  possession  of  mortgagor  being  consist- 
ent with  face  of  instrument,  there  was  no  evi- 
dence of  fraud.    Barrow  v.  Paxton,  4  D.  354. 

84.  When  a  question  for  the  Jury.  — 
Where  mortgagor  of  chattels  remains  in 
possession,  and  uses  such  property  as  his 
own,  it  is  merely  presumptive  ol  fraud,  and 
should  be  submitted  as  question  ol  faot  to 
jury.    PaUen  v.  SmJUh^  10  D.  166. 


Fraud  is  question  of  law  in  snch  obm,  il 
facts  are  not  disputed.  Dkmer  t.  MeLam^ 
Un,  20  D.  655. 

85.  EfRdOt  of  provision  permitting 
mortgagor  to  selL  Courts  hold  three 
positions  on  this  subject:  1.  A  stipulattoii 
in  mortgage  per mittinff  mortgagiM'  to  retain 
possession  of  stock  of  goods,  and  to  make 
purchases  from  time  to  time,  sad  to  sell  off 
m  ordinary  manner,  is  only  prima  fade  evi- 
dence of  fraud,  and  may  be  rebutted  by  cir- 
cumstances showing  that  transactioa  was 
fair  and  honest;  2.  Such  provision  in  chattel 
mortgage  of  stock  of  goods  vitiates  instru- 
ment, and  renders  it  roid  in  law;  3.  Snob 
provisions  in  assignments  for  benefit  of  cred- 
itors have  genenlly  been  held  to  render 
such  assignments  void  as  to  ereditor^ 
Place  V.  LangwortJiy,  80  D.  756. 

Mortgage  by  manufacturer  of  aU  stock 
sad  material  on  hand,  with  an  agreement 
that  he  diould  continue  business,  baying 
material  and  selling  manafaetared  articles, 
not  aocounting  to  mortgagee  for  moiitfy,  but 
should  keep  on  hand  for  mortgagee  property 
equal  in  Talue  at  all  times  to  property 
mortgaged,  is  invalid  as  to  ersditoca.  iSde- 
leU  V.  BJodgeU,  48  D.  603. 

Chattel  mortgage  on  stock  of  goods  ia 
mortgagor's  store,  which  purports  to  reserve 
right  in  mortgagor  to  sell  and  delirer  (ex- 
cept on  credit)  from  time  to  time,  end  to  re- 
place goods  delivered  with  others,  is  void 
on  its  face  for  fraud  towards  other  oreditora 
EdgtU  ▼.  Hart,  59  D.  532;  Place  r.  Lamg^ 
worthy,  80  D.  758;  Bamet  v.  Ferfpta^  99  D. 
547. 

Even  though  mortga^  is  recorded  and 
transaction  is  in  good  faith.  Pemer  ▼.  /*«!•- 
eola^  32  R.  621. 

Unless  proceeds  are  applied  to  mcrtnge 
debt,  in  which  case  it  may  be  upheld.  Fwd 
▼.  Williams,  67  D.  83. 

But  it  is  valid  as  to  other  chattels  eovered 
by  mortgage  without  power  of  sale.  Lmmi 
V.  FUtcher,  43  R.  270. 

And  if  mortgagees  take  possession,  under 
mortgage,  before  rights  of  judgment  credi- 
tor have  intervened,  they  are  protected,  al- 
though mortgagors  were  continued  in  store, 
under  their  old  sign,  and  sold  goods  for 
benefit  of  mortgageea  Bead  ▼•  nUeon,  74 
D.  159. 

Mortgage  of  personal  property  does  not 
extend  to  and  cover  other  personal  property 
sulwtituted  for  it  upon  sale,  nor  does  it 
cover  personal  property  purchased  with 
proceed  of  sale  of  that  mortgaged.  Bom  v. 
Sevan,  69  D.  170;  Banlel  t.  Blodyttt,  43 IX 
603. 

But  such  mortgage  vests  title  to  new 
goods  in  mortgagee  in  j^oesession,  as  against 
mortgagor's  assignee  in  msolvency.  iSeering 
V.  CM,  43  K  596. 

Mortgage  of  trader's  stock  of  goodn  is  oot 
fraudulent  per  m^  although  it  proTides  thsl 
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mortgagor  may  retain  possession,  and  make 
Miiet  in  nsnal  coarse  of  business,  applying 
proceeds  thereof  to  his  own  nse,  where  he, 
at  Mune  time,  promises,  if  he  should  make 
large  sales  to  replace  goods  so  sold,  and  where 
property  mortgaged  is  more  than  sufficient 
to  pay  debt.  Presumption  of  fraud  arising 
from  such  transaction  may  be  repelled 
by  satisfactory  evidence.  Brigg*  t.  Path' 
■um,  37  D.  89. 

Chattel  mortga^  is  not  fraudulent  per  m 
•nd  Toid,  where  it  allows  mortgagor  to  re- 
main in  possession,  with  nnderstanding  that 
business  should  go  on  as  before,  under  oon- 
trol  of  mortgagor;  but  question  of  fraud 
should  be  submitted  to  ]iiry.  OoOQinB  t. 
OUnwrt^  74  D.  472;  Olarh  ▼.  Hyman,  39  R. 
160. 

Mortgage  of  goods  containing  proyision 
allowing  the  mortgagor  to  retain  possession 
of  them,  and  to  scJl  them  "in  the  nsnal  re> 
tail  way,"  but  requiring  him  to  "pay  over 
the  money  received  therefor  to  the  mortga- 
gee as  the  goods  are  sold,"  is,  iipon  its  face, 
Talid  mortgage.  Klehmt  t.  Kaizenberger,  6  R. 
630. 

Insolvent  mortgaged  his  stock  of  merchan- 
dise, worth  six  thousand  dollars,  some  of  it 
perishable,  constituting  all  his  property,  to 
secure  debt  of  three  thousand  dollars. 
Mortgagee  knew  he  was  embarrassed,  but 
not  Uiat  he  was  insolvent.  Mortgagor 
was  not  expressly  authorised  to  sell, 
but  property  was  left  in  hiM  posses- 
sion, and  it  appeared  to  be  intention 
that  he  should  retain  possession  until 
mortgage  was  due.  HM,  that  power  to 
eell  was  implied,  and  mortgage  was  void  as 
to  creditors.     Benedki  v.  Bn^fro,  51  R.  429. 

86.  Effect  of  permiBsion  to  sell  given 
by  mortgagee.  —  Agreement  between 
mortgagor  and  morteagee  that  former  may 
dispose  of  mortgaged  property  to  his  own 
use  renders  mortgage  fraudulent  as  to 
ereditors,  whether  agreement  be  contained 
in  mortmkge  or  not.  Rusaell  v.  Winne^  97 
D.  765;  Bamei  v.  Fergus,  99  D.  547;  OrUm 
V.  Orion,  83  K  717;  iJavenport  t.  Foulke,  34 
B.  265. 

Where,  by  agreement  outside  mortgage, 
mortgagor  is  permitted  to  continue  disposing 
of  goods  in  orainary  course  of  business,  and 
to  use  portion  of  proceeds  thereof  in  support 
of  his  family,  paying  remainder  over  in  dis- 
charge of  mortgage  debt,  whole  transaction 
Is  not  thereby,  as  matter  of  law,  rendered 
fraudulent  and  void  as  against  creditors  and 
subsequent  purchasers,  but  will  be  upheld 
or  condemned  according  as  arrangement  is 
entered  into  and  carried  out  in  good  faith  or 
not.     Frankhouser  v.  ElleU,  31  R.  171. 

Agreement  that  mortgagor  shall  continue 
in  nossession,  and  while  thus  in  potisession 
shall  sell  mortgaged  property  from  time  to 
time,  and  pay  over  proceeds  to  mortgagee, 
li  not  volawfnl  or  nmdulent  per  ee,  for  in 


sncfa  case  mortgasee  makes  mortgagor  his 
agents  and  acts  of  latter  are  considered  as 
acts  of  an  agent,  and  not  of  mortgagor. 
ConkUng  v.  SheUey,  84  D.  848. 

Fact  that  chattel  mortgagee  permits  mort* 
gagor  to  control  portion  of  mortgaged  prop- 
erty in  manner  inconsiBtent  with  his  rights 
as  mortgagee  doee  not  of  itself  invalidate 
instrument  as  to  other  property  not  so  con* 
trolled.  At  moet^  it  is  onlv  a  circumstance 
which  may  be  considered  by  jury,  in  con- 
nection with  other  facte,  in  determming  good 
faith  of  transaction,  in  finding  out  whether 
mortgage  was  originally  made  to  defraud 
creditors,  in  which  case  it  would,  of  course^ 
be  void  as  to  both  classes  of  property.  Bamet 
V.  Ferg^  99  D.  547. 

Chattel  mortgage,  valid  upon  its  face  and 
at  its  inception,  covered  printing-press 
and  its  appurtenances,  and  certain  books  and 
blanks,  which  had  been  printed  by  mort- 

Sgor,  and  which  were  held  by  him  for  sale, 
ortgagor  continued,  with  mortgagee's 
knowledge,  to  sell  such  books  and  blanks  in 
same  way  after  mortgage  was  made  as  before. 
Held,  that  mortgagee  lost  his  lien  as  against 
creditors,  so  far  as  books  and  blanks  were 
concerned,  but  not  as  to  printing-press  and 
its  appurtenances.     lb. 

87.  Protectioii  accorded  to  bona  fide 
purchaser.  —  Subsequent  purchaser  may 
come  into  equity  for  relief  where  bargainee 
in  prior  bill  of  sale  releasing  recorded  mort- 
gage has  obtained  possession  of  mortgaged 
property.    Olaeeeoek  v.  BaiUm,  18  D.  703. 

Cnattel  mortgage  executed  in  another 
state,  whose  stotute  is  not  pleaded  and 
proved  so  as  to  enable  court  to  determine 
validity  and  effect  of  such  mortgage  there, 
cannot  be  enforced  in  Indiana  against  6oiia 
fide  purchaser  there  from  mortgagor,  who^ 
being  rightfully  in  possession,  has  brought 
property  within  state,  and  sold  it  without 

flving  notice  of  mortgage,  since  it  cannot  be 
nown  whether  such  mortgage  was  valid  and 
duly  recorded  in  state  in  which  it  was  exe- 
cuted.    BlysUme  v.  BurgtU,  68  D.  658. 

Fraud  implied  from  mortgagor's  possession 
of  chattels  is  rebutted  by  admission  of  bona 
fide  purchaser  from  mortgagor  that  mort- 
gage is  valid,  as  against  such  purchaser. 
lb. 

Mortgagor  of  chattels  in  possession  has 
right  before  default  to  sell  ana  deliver  mort- 
gaged property  subject  to  mortgage,  and  if 
purchaser  dispose  of  it  again  beU>re  default 
m  payment,  and  before  demand  of  posses- 
sion, he  will  not  be  liable  for  conversion. 
hcUfuivxiy  V.  Braymar^  1  R.  524. 

88.  Priority.  —  Second  mortgagee, whose 
mortgage  declares  that  he  may  at  any  time 
take  possession,  is  entitled  to  possession  of 
property  as  against  all  the  worhi,  except  first 
mortgagee  whose  debt  is  unpaid;  and  can 
maintain  action  for  any  taking  of  it  which 
was  not  in  pursuance  of  first  mortgage,  and 
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therefore  in  defiance  of  hit  own  right.  New- 
man  y.  Tymeson,  SO  D.  786. 

Interests  of  first  and  second  mortgagees 
are  distiDct,  and  they  nrast  sne  separately 
for  injuries  to  their  several  interests.     Ih, 

Chattel  mortgage  upon  machinery,  which 
afterward  becomes,  with  mortgagee's  knowl* 
edge  and  consent  attached  to  realty,  by 
being  placed  as  fixtures  in  mill,  will  not  m 
affected  by  lien  of  mechanic,  having  notice 
of  facts,  for  work  done  on  mill;  and  no  per- 
son chargeable  with  such  notice  can,  by 
purchase  of  real  estate,  or  otherwise,  acquire 
from  or  through  mortgagor  any  title  to  such 
fixtures  paramount  to  mortgagee.  Sowden 
▼.  Craig,  96  D.  125. 

Mechanic's  lien  for  repairs  of  chattel  is 
subordinate  to  prior  duly  recorded  mortgage 
thereon  for  purchase-money.  Dentiofi  ▼. 
ShuUr,  41  R.  734. 

Lease,  which  was  recorded,  reserved  lien 
on  **  crops  grown  annually  on  land  as  security 
for  rent."  Held,  that  such  lien  was  valid 
and  paramount  to  subsequent  mortgage. 
JSverman  v.  Mobb,  24  R.  682. 

Mortgage    of    growing    crops,   including 

5 rasa,  is  superior  to  subsequent  attachment. 
HmbaU  v.  SaUiey,  45  R.  614. 

CHATTEIiS. 

Competency  of    seller  and  buyer  of^    see 

WrrNBSSBS,  63. 
Contracts  for,  when  enforceable  in  equity, 

see  SPEcmo  Perpormanck,  6. 
Declarations  as  to  title  to  or  poasessioii  of, 

see  Evidence,  154, 155. 
Gifts  of,  see  Guts. 
Notes  or  orders  payable  in,  see  Bills  and 

Notes,  304. 
Powers  and  duty  of  sheriff  in  levying  on,  see 

ExEccrnoN,  53. 
Sales  of,  on  execution,  see  Executioii,  88-98. 
Tender  of,  see  Tender,  13. 
What  are  subjects  of  replevin  and  trover, 

see  Personal  Property,  2. 
What  deemed  baggage,  see  Carriers,  77-79. 
What  reached  by  execution,  see  Execution, 

29. 

CHECKS. 

(Includes  the  nature  and  incidents  of  checks 
as  negotiable  Instruments,  and  the  rights  and 
liabilities  of  parties  and  transferees,  aside  from 
their  use  as  a  mere  means  of  withdrawal  of  de- 
posits in  bank,  and  the  liablll^  of  the  bank  to 
the  depositor.] 

For  baggage,  see  Carriers,  86,  96. 
Liability  of    banks  upon,  see  B  Alt  KB  and 

Banking,  29-31. 
Payment  by,  see  Debtor  and  Creditor,  8; 

Payment,  28-30. 

1.  General  nature  and  requisities  of 
the  instrument. — Bank  check  is  much  the 
same  as  inland  bill  of  exchange,  and  is  gov- 
erned generally  by  law  applicable  to  such 
bills,  and  to  promissory  notes.  Bamet  ▼. 
Smithy  64  D.  290;  Cruger  r.  Armstnmg^  2  D. 


pp.  ft-958. 


126;  ffumphrieg  ▼.  BiekneU,  18  D.  268;  5mtf 
▼.  Janu,  32  D.  527;  Barbowrv.  Bawm,  62  D. 
593;  Bidtford  ▼.  Fint  Not  Bank,  §9  D.  436. 

Difference  between  check  and  bill  of  ex* 
change  stated  and  discussed  at  lengtli.  Jiat^ 
riaon  ▼.  BaUeu,  64  D.  632. 

Draft  drawn  by  one  broker  npoa  another 
in  di£ferent  state,  having  funds  ol  drawer  oa 
deposit,  in  favor  of  third  person  as  payee,  k 
to  l)e  regarded  simply  as  banker's  check,  and 
not  as  foreign  bill  of  ezohaageb  £obert»  v, 
Cinidn,  96  D.  146. 

Order  for  payment  of  mooey»  **tm  order 
of  on  sight,  drawn  on  banker%  withovt 
specifying  any  payee  or  leaving  any  blank 
for  insertion  of  his  name,  is  not  check,  and 
no  action  lies  on  it  for  non-paymeot»  M^ 
Intosh  V.  Lytle,  37  R.  410. 

A,  B,  and  O  resided  in  W.  A  kepi  his 
bank  account  with  D,  a  private  ranker 
there,  who  was  known  to  B  and  G,  and 
with  whom  O  had  sometimes  done  hia  bank- 
ing business.  A  gave  to  B  a  check,  good  at 
time,  usinsr  blank  check  upon  First  Kational 
Bank  of  Milwaukee,  erasing  words  '*  Fizvl 
National,*'  and  writing  above  them  name  of 
D,  but  neglecting  to  erase  words  "  Bank  of 
Milwaukee."  B,  two  days  later,  sold  ^eck 
to  O,  who  held  it  a  week,  and  then  D 
failed,  and  it  was  never  paid.  Held,  that  ne 
action  could  be  maintained  sgsinst  A  npoa 
check.     Cork  v.  Bacon,  30  R.  712. 

2.  When  deemed  an  equitable  aa- 
sigmnent.  —  Notwithstanding  agreement 
which  bankers  make  with  their  costomers  to 
pay  th^ir  checks  to  amount  standing  to  their 
credit,  a  check-holder  can  take  no  benefit 
from  this  agreement,  and  check  does  nol 
operate  as  transfer  or  assignment  of  any  part 
of  debt,  or  create  lien  at  law  or  in  eqoity 
upon  deposit.  ^4na  Nat,  Bank  ▼.  Fowrik 
Not,  Bank,  7  13L  314.  8.  P.,  Aa'p-Om.  v. 
Caniinenial  Life  Ina.  C<k,  27  K  55;  Hanood 
r.  Oolyer,  96  D.  730. 

Rule  applies  until  it  is  presented  at  bank 
and  payment  demanded,  although  verbally 
accepted  by  cashier  when  absent  from  bank. 
Btdlard  v.  Bandall,  61  D.  433. 

Check  drawn  upon  bank  for  more  than 
amount  of  drawer  s  deposit  creates  no  lien 
upon  and  ffives  payee  no  right  to  actual  bal- 
ance until  bank  has  agreed  to  pay  it  pra 
tanto.    Dana  v.  Third  NaL  Bank,  90  D.  216. 

Where  depositor  draws  check  on  his 
banker,  who  nas  funds  to  equal  or  greater 
sum  than  check,  it  operates  to  transfer  sum 
named  to  payee,  who  may  sne  for  and  recover 
amount  from  bank,  and  transfer  of  check 
carries  with  it  title  to  amount  named  ia 
check  to  each  successive  holder.  O'nion  Jfat, 
Bank  v.  Oceana  Countjf  Bank,  22  R.  185. 
S.  P.,  Bidfwd  V.  Fim  National  Bank,  9»  D. 
436. 

Insurance  company  save  check  on  trosft 
company  in  payment  of  loss.  Company  *s  de- 
posit at  time  was  larger  thaa  amount  el 
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cheek.  Before  check  was  presented,  receiver 
•I  company  drew  all  fnnds  on  deposit. 
Check  not  having  been  drawn  on  pu'tionlar 
fond,  —  hddf  that  payee  was  not  entitled  to 
payment  !>▼  receiver  in  preference  to  other 
•reditors  of  company.  At^y-Oen,  ▼.  Oonti^ 
mentai  L^€  Ins.  Co.,  27  R.  65;  Orammel  ▼. 
Oarmer,  54  R.  363. 

The  C.  N.  Bank  cashed  check  on  M.  and 
Ifl.  Bank  and  sent  it  for  payment;  latter 
hank  sent  former  its  draft  for  amount, 
charged  dkcok  to  drawee's  aocoant,  which 
was  good,  and  retnmed  him  check  as  paid. 
Two  days  afterward  M.  and  M.  Bank  failed, 
and  was  placed  in  hands  of  receiver.  On  ap- 
plication by  C.  N.  Bank  to  have  receiver  pay 
amount  of  draft  to  it,  — held,  that  transac- 
tion was  simple  shifting  of  indebtedness  by 
1€.  and  M.  Bank,  and  did  not  impress  any 
trust  on  drawee's  funds  in  its  hands.  People 
▼.  Merehania'  etc  Bank,  34  R.  532. 

Bank  cashier's  check,  drawn  on  bank  in 
another  state,  on  no  particular  fund,  is  not 
hill  of  exchange,  and  aoes  not  operate  as  as- 
signment of  fund,  and  holder  is  not  entitled 
to  preference  over  depositors  And  general 
creoitors  of  insolvent  drawee.  Harriaon  v. 
Wiif^  50  R.  805. 

As  between  drawer  and  holder,  check  £■ 
an  equitable  assignment,  and  drawer  may  not 
arbitrarily  stop  payment.  Psom  v.  LumiiaM/eT, 
53  R.  247. 

8.  The  drawer's  liability.  —Drawer  of 
check  is  bound  to  pay  it,  whether  it  be  un- 
certified or  certified,  if  payment  be  refused 
by  bank,  upon  due  presentment,  and  drawer 
is  duly  n(^ified  thereof.  Bid^crd  v.  FirU 
NaL  Bank,  89  D.  436. 

Drawing  check  upon  bank  in  which  drawer 
has  no  funds,  and  uttering  it^  is  a  fraud,  both 
upon  any  person  to  whom  it  may  be  nego- 
tiated and  upon  the  bank.  PtUrmm  v.  Unkm 
HaL  Bank,  91  D.  146. 

When  bank  pays  check  to  holder,  and  can- 
eels  and  delivers  it  up  to  drawer,  such  pay- 
ment cannot  be  rescinded  by  drawer  without 
eonsent  of  person  to  whom  payment  was 
made.  Atben  v.  OofnmerekU  Bank,  55  R.  355. 

Purser  in  United  States  navy  is  personally 
liable  on  check  transmitted  to  naval  officer 
in  payment  of  salary,  where  bank  suspends 
payment  before  presentment,  which  is  made 
in  reasonable  time,  and  such  purser  is  noti- 
fied of  fact,  and  receipt  given  in  exchange 
for  check  is  demanded  back,  but  demand  is 
refused  and  receipt  used  by  parser,  and 
amount  thereof  allowed  him,  in  accounting 
with  government,  claim  of  holder  of  check 
against  government  l)eing  thereby  barred. 
Ta^Un-  V.  Wiinon,  45  D.  18a 

Holder  of  check  neglected  for  eight  days 
to  present  it  for  payment.  Meantime  bank 
ftuled.  Previous  to  failure  drawers  drew  out 
all  their  funds.  Held,  that  drawers  were 
liable  to  holder  on  check,  although  bank 
would  have  peid  il  if  promptly  presented. 


and  although  assignee  of  bank  in  bankruptcy 
recovered  from  drawers  money  so  drawn  out 
by  them.     Kinyon  v.  Skuiian,  28  R.  601. 

4.  Keceesity  and  eufflciency  of  ao- 
oeptanoe.*  —  Bank  checks  are  payable  im- 
mediately en  presentment,  ^arbaur  ▼• 
Baifon,  52  D.  59l 

Unaccepted  check  or  draft  on  bank  is  no 

assignment  of  deposit  therein  to  drawer's 

cretut,  gives  no  lien  thereon,  and  creates  no 

liability  from  bank  to  holder.     Chapman  v. 

WhUe,  hi  D.  464. 

No  action  can  be  maintained  on  an  unao- 
cepted  check  against  the  drawee.  NaL 
Ba.ik  qfBoekvitte  v.  Seamd  NaL  Bank,  86  R. 
236;  Colorado  NaL  Bank  v.  Bf^Ueher,  40  R 
142;  Dickkuon  ▼.  Coates,  49  R  228;  Crevel- 
ing  V.  Bhonubury  NaL  Bank,  50  R  417; 
NwOmmberland  Bank  ▼.  MtMkhaei,  61  R 
529. 

But  if  drawee  settles  with  drawer,  retain- 
ing just  enough  to  pay  check,  promise  may 
be  implied  therefrom  on  which  action  may 
be  mamtained.  Saylor  v.  Bmltong,  45  R 
353. 

Check  is  order  to  pay  holder  sum  of 
money  at  hank  on  presentment  of  check 
and  demand  of  money.  BuUard  v.  Bandati, 
61  D.  433. 

Mere  notice  to  bank  that  check  has  beea 
drawn,  and  that  party  holds  it,  does  not  bind 
bank,  nor  give  holder  precedence  over  at- 
tachment subsequently  levied  before  pre- 
sentment of  check  for  payment,     lb. 

Checks  are  not  payable  in  order  of  prior- 
ity in  which  they  are  given,  but  in  order  ci 
their  presentation  for  payment.    lb. 

Acceptance  of  eheck  or  bill  of  exchange 
may,  at  common  law,  be  by  paroL  Com- 
mon-law rule  prevails  in  New  Hamp.shire, 
and  it  seems  that  where  cashier  pronounces 
check  "good  "when  presented  to  him,  this 
amounts  to  acceptance.  Barnet  v.  Smith, 
64  D.  280. 

Holder  of  check,  drawn  by  third  party 
on  bank,  cannot  offset  such  check  against 
his  note  held  by  bank.  There  is  no  privitv 
of  contract  between  holder  of  such  check 
and  bank,  and  refusal  to  pay  check  would 
not  give  holder  right  of  action  against  bank. 
Ccue  V.  Henderson,  8  R  590. 

6.  Promise  to  accept.  Promise  by 
bank  to  pay  check  drawn  by  person  for  pur- 
chase of  cargo  of  com,  communicated  to 
seller  by  purchaser  and  by  bank,  and  relied 
upon  by  seller  in  taking  purchaser's  check, 
sufficiently  identifies  check,  and  will  sup- 
port action  for  breach  of  promise  to  accept. 
Nelwn  V.  First  NaL  Bank,  95  D.  510. 

Bank  is  not  liable  on  promise  to  pay  check, 
unless  promise  comes  to  knowledge  of  payee, 
and  he  takes  check  upon  faith  thereof.  Ih.; 
Carr  v,  Nat.  Secui'Uy  JJuftk,  9  R.  6;  ExcJiam/e 
Banky.  Bice,  9R  1. 

*  Payee  has  no  action  on  unaccepted  check, 
notes,  S6K.  288,  288;  l5&.»5-«67. 
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6.  Negotiability,  and  how  trans- 
forred.  — Check  on  hmok  U  as  transfenble 
M  a  bill  of  exchange,  bat  ia  not  deemed 
due  until  payment  ia  demanded.  Wa&er  t. 
Oeisse,  33  i>.  60. 

Post-dated  check  may  be  transferred  before 
day  it  bears  date,  with  like  eflfect  as  if  tram* 
ferred  on  day  of  its  date.    lb. 

Payment  of  check  to  party  holding  it  one 
day  before  it  becomes  doe,  and  before  it  has 
been  presented  to  bank  npon  which  it  was 
drawn,  destroys  its  negotiability  and  Talne 
forever.  Laneagier  Bank  r.  Woodward^  67 
D.  618. 

Checks  are  not  as  high  evidence  of  indebt- 
edness as  notes,  but  are  equally  subject  to 
rule  that  when  taken  up  or  paid  after  day  in 
check  specified,  they  are  subject  to  all  inter- 
▼eninff  oonaiderations  which  would  affect 
them  between  original  parties.     Jb. 

7.  laability  of  indorser.  ~  Bank  check 
drawn  "payable  to  order"  renders  indorser 
liable  to  same  extent  as  indorser  of  bill  of 
exchange.     Barbour  w,  Bayon,  52  D.  593. 

8.  Bights  of  holders,  generiUly.— 
Misapplication  of  check  taken  upon  sub- 
scription of  stock  in  corporation,  by  paying 
it  away  upon  private  debt  of  one  of  direc- 
tors, will  not  vitiate  it  if  otherwise  Talid 
Oroeher  r.  Crane,  34  D.  228. 

Holder  of  check  drawn  for  current  funds 
is  not  bound  to  receive  depreciated  paper, 
where  drawer  has  not  provided  proper  funds 
for  its  payment.  Oalena  Ina,  Co.  v.  Kufifer, 
81  D.  284;  Lawrence  v.  Schmidt,  85  D.  371. 

Terms  "currency,"  "funds,"  and  "cur- 
rent funds,"  defined.  Oakna  Ina,  Oa,  ▼. 
Kunfer,  81  D.  285. 

Holder  of  check  drawn  for  ''current 
funds  "  may  demand  coin  or  funds  equal  in 
value  to  current  coin  of  country.     lb. 

Party  drawing  upon  another  for  current 
funds  must  provide  such  funds  for  payment 
of  draft,  and  failing  to  do  so,  it  is  same  as  if 
no  funds  were  provided,     fb. 

Holder  of  check  calling  for  given  number 
of  dollars,  without  designating  what  charac- 
ter of  funds  are  drawn  for,  is  entitled  to  de- 
mand payment  in  money,  and  is  not  bound 
to  receive  depreciated  currency.  Lawrence 
V.  Schmidt,  85  D.  371. 

It  is  fraud  for  holder  of  check  to  present 
it  for  payment  when  he  knows  drawer  has 
no  funds  in  bank  to  meet  it.  Petereon  w. 
Union  Nat,  Bank,  91  D.  146. 

Holder  of  check  who  deposits  it  in  bank 
on  which  it  is  drawn,  knowing  that  drawer 
has  no  funds  in  bank  to  meet  it,  cannot  re- 
cover amount  from  bank,  though  bank  cred- 
ited amount  to  holder  and  charged  it  to 
drawer,  for  thi^  does  not  amount  to  pay- 
ment of  check  by  bank,  and  holder  can  re- 
tain no  credit  obtained  by  his  fraud,     lb. 

Equities  to  money  deposited  in  court,  by 
drawee  of  unpaid  banker's  check,  for  party 
best  entitled  to  ift^  we,  m  betwiMii  drawer 


and  payee  or  holder^  with  Uttsr.  8e  woold 
equities  of  payee  or  holder  nrevail  ow 
those  of  drawer's  assignee  ia  Makraptey, 
where  drawer  beoame  insolvent  and  bms 
general  assign  meat  for  benefit  ef  creditofs 
after  giving  of  eheok,  but  before  its  paymeatk 
And  Siis  is  so^  regpdless  of  wfaetiier  bolder 
of  oheok  oaa  maintaia  his  sotioa  a^ainsl 
drawee,  or  whether  ohsek  opsiates  as  s» 
signment  prs  fonto  of  dsposik  BeberiM  v« 
CorUn,  96  D.  147. 

Direction  by  bank  depositor  to  apply  d^ 
posits  to  payment  of  checks  or  notes  in  psr> 
ticular  order  creates  no  trust  ia  favor  of 
holders;  and  failure  to  comply  with  direetioa 
is  breach  for  which  depositor  alone  eaa  sue. 
^tna  NaL  Bank  v.  Fom-tk  NaL  Bamk,  7  R. 
314. 

Where  holder  presents  shock  for  pay* 
menti  title  to  which  he  has  derived  throagh 
prior  indorsements^  he  undertakes  with 
drawee  that  these  indorsements  are  gennias^ 
and  that  he  has  valid  title.  Bedimgtom  v. 
Woode,  13  R.  190. 

Where  bank  receives  check  drawn  apoa  it 
and  charges  it  against  drawer  and  settles 
with  him  npon  that  basis,  payee  of  check 
has  fight  of  action  affsinst  bank  for  amount 
of  ebeck.  Seventh  Nai.  Bank  v.  Cook,  13  R. 
751. 

G.  drew  bheok  on  bank  payable  to  G.  & 
indorsed  check  without  authoritv  from  CL 
and  drew  money  on  it  from  bank.  Check 
was  charged  by  bank  against  G.  and  returned 
canceled  to  him.  O.  obtained  canoeled  check 
from  G.  and  presented  it  to  bsmk  for  pay- 
ment, whibh  was  refused  Heid^  that  GL 
could  rscovsr  amount  of  eheok  fram  bank. 
lb. 

Plaintiff  drew  eheok  on  bank  where  he 
had  ample  funds,  in  favor  of  defendant  bank. 
It  was  presented  at  eleven  o'clock  for  pay- 
ment, but  was  not  paid,  defendant  infons- 
ing  payee  that  it  was  good  and  would  be 


at  closs  of  banking  hours,  enstomarv  tu 
for  exchange  of  checks  between  banka 
Drawee  thereupon  had  it  protested.  //eU^ 
that  no  action  would  lie  thcefor  in  absence 
of  allegation  of  special  damage.  Wittkk  v. 
First  Nat.  Bank,  51  R.  631. 

9.  Bights  of  holdar  in  go.^d  faith  and 
for  value.  —  Holder  of  check  previously 
lost,  and  payable  to  bearer,  is  sntitlcd 
to  recover  from  drawer  where  it  was  re- 
ceived in  usual  course  of  business  and  is 
payment  for  mercliandise  bought  at  time 
when  general  custom  was  to  receive  checks 
for  merchandise,  and  it  was  only  offered  as 
alternative  after  bills  of  Western  banks  wers 
refused  in  payment.  In  such  case  no  negU- 
gence  has  oeen  disclosed  from  which  btd 
faith  can  be  inferred,  and  holder  is  entitled 
to  be  protected  though  check  may  have  bees 
lost  or  stolen.     Mareh  v.  Small,  48  D.  452. 

One  who  writes  his  name  on  back  ol  cheek 
for  porposs  of  dsposit  ia  baak»  and  taea  d^ 
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eliiMs  to  take  it,  but  allows  holder  to  reeeiye 
it  tfam  indorsed  and  to  depart,  is  liable  as 
indorser  to  any  subsequent  bona  fide  holder 
lor  value.     TumbuU  v.  Bowyer,  100  D.  G23. 

Pursuant  to  arrangement  between  assignee 
and  creditors  in  bankruptcy,  check  to  his 
order,  and  dated  day  it  was  drawn,  was  de- 
posited with  third  person,  for  deliyenr  to 
payee,  on  his  discharge  as  assienee.  Fonr- 
teen  months  afterward,  on  snch  discharge, 
it  was  deliyered  npon  order  of  assignee,  to 
bona  fide  purchaser.  In  action  on  check  by 
such  holdier,  asainst  drawer, — hM^  1.  That 
aithongh  invslid  in  hands  of  payee,  it  wss 
▼alid  in  plaintiffs  hands;  2.  That  it  had  no 
inception  until  it  was  deliTered  to  payee, 
and  plaintiff  was  not  put  upon  inquiry  as  to 
its  prior  date.     Cawing  ▼.  Attman^  27  R.  70. 

A,  representing  himself  to  be  G  B,  took 
stolen  eoods  to  defendant,  representing  him- 
self to  oe  owner,  and  ordering  him  to  sell 
them  for  him.  Defendant,  relying  on  those 
representations,  sold  goods,  and  ffave  him  in 
payment  his  check  payable  to  oraer  of  G  B. 
A  indorsed  check  in  blank  by  that  name, 
and  transferred  it  for  value  to  plaintiff  De- 
fendant, discovering  fraud,  stopped  payment 
of  check.  HMf  that  plaintiff  coula  recover 
amount  thereof.  Robertaon  ▼.  Coleman,  65 
iL471. 

10.  Taking  a  check  after  xnaturit^r. 
—  Glheck  transferred  after  dishonor  is  taken 
rabject  to  all  defenses  which  existed  when 
in  hands  of  first  holder.  Fuller  v.  Huiddnga, 
70  D.  746. 

Takinff  check  after  its  date  cannot^  aa 
matter  <n  law,  be  deemed  taking  it  at  trans- 
feree's peril,  but  it  is  a  circumstance  to  be 
considered  in  deciding  whether  check  was 
received  under  circumstances  which  ought 
to  have  excited  suspicion.  Walker  ▼.  OtSae^ 
33D.60. 

11.  or  in  payment  of  an  ante- 
cedent debt.  —  Check  given  in  payment  of 
antecedent  debt  is  not  on  that  account  sub- 
ject to  same  defenses  existing  against  ven- 
flora.    lb. 

Check  given  for  debt  is  no  payment  unless 
drawer  has  funds  in  bank  on  which  it  is 
drawn,  and  nnless  bank  is  solvent,  even 
though  receipt  is  siven  in  exchange  therefor 
in  accorduice  with  custom  between  parties. 
Tiwlor  T.  WOwn,  45  D.  180. 

Farty  receiving  check  as  means  of  pay- 
ment of  bill  of  exchange  must  procure  its 
payment  on  day  of  its  reception,  or  return  it 
tor  non-payment  on  that  day,  so  as  to  have 
bill  for  which  it  was  received  protested  for 
non-payment  on  that  day.  Strong  v.  King, 
85  D.  336. 

12.  Keoeseity  of  demand  of  payment 
to  hold  drawer.  —  Holder  of  check  is 
bonnd  to  use  due  diligence  in  obtaining 
money,  and  must  present  it  and  demand 
payment  within  reasonable  time.  Cruger  v. 
Armairong,  2  D.  126. 


Check  drawn  in  March  was  not  presented 
until  October  following.  Drawer,  after  date 
of  check,  had  drawn  large  sums  fi^m  bank, 
and  when  check  was  presented  payment 
waa  refused  because  there  was  no  money  to 
meet  it.  Held,  that  drawer  was  liable,  not- 
withstanding delay  in  making  presentment, 
it  not  appearins  that  any  damaffe  had  beea 
snstained  by  duay.  Omur^  v.  Warren^  2  D. 
150. 

Check  paid  in  part  \(f  drawer,  after  it  be- 
comes due,  dispenses  with  necessity  of  prov- 
ing demand  on  bankt  in  snit  against  drawer. 
Levy  V.  Peter9,  11  D.  670. 

C&edit  for  part  payment  wiU  not  avoid 
necessity  of  proving  demand  on  drawee,  it 
defendant  disclaims  snch  credit  and  tnsisti 
on  want  of  demand.  But  if  defendant  ac- 
quiesces in  such  credit  and  contends  that 
whole  has  been  paid,  and  relies  npon  length 
of  time  and  other  circumstances  to  discharge 
him  altoffether,  he  thereby  admits  part  pay- 
ment.   76. 

To  fL-z  liability  of  drawer  of  check,  in  ease 
of  non-payment,  holder  shonld  present  check 
to  bank  on  whidi  it  is  drawn  within  business 
hours  of  day  next  succeeding  receipt  of  the 
paper,  and  give  notice  of  dishonor  to  drawer. 
Bk^fotd  V.  Fint  NaL  Bank,  89  D.  436. 

Debtor  gave  his  creditor  check  of  third 
party,  payable  to  bearer,  and  not  indorsed, 
which  creditor  kept  twenty-six  days  before 
presenting  it;  on  presentation  it  was  not  paid, 
owing  to  snspension  of  bank;  drawer  had  no 
funds  in  bank  at  time  of  drawing  check,  but 
president  testified  that  it  woula  have  been 
paid  if  presented  before  suspension;  check 
was  not  received  by  creditor  in  payment; 
and,  beinff  dishonored,  was  returned  to 
debtor  and  by  him  to  drawer,  who  promised 
to  pay  amount  to  debtor.  Held,  that  debt 
was  not  discharged.  Morris  v.  Kennedy,  83 
R.  169. 

necessity  for  presenting  check  for  pay- 
ment may  be  waived  by  conduct  and  repre- 
sentations of  drawer.  CompUm  v.  OHman, 
42  R.  776. 

13.  or  indorser.  — Checks  are  con- 
sidered paper  overdue,  where  held  for  un- 
usual lengUi  of  time  after  payment  might 
have  been  obtained.  Vcurin  v.  Hobaon,  28 
D.  125. 

Indorser  of  check  is  not  liable  unless  due 
diligence  has  been  used  in  presenting  it  and 
giving  notice  of  presentment  and  dishonor. 
Smith  v.  Janea,  32  D.  627. 

Where  one  indorses  check  as  surety,  he 
must  be  presumed  to  know  that  it  is  not 
to  be  used  in  usual  manner,  bst  that  it  is  to 
l>e  held  for  some  time,  and  he  is  not  released 
from  liability  by  fact  that  payment  was  not 
demanded  within  reasonable  time,  nnless  he 
also  shows  either  extension  of  time  to  prin- 
cipal debtor  without  his  assent,  or  specified 
limitation  by  himself.  Newman  V.  Kat^fman^ 
26  R.  114. 
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14.  Time  to  demand  payment.*-!. 
in  general.  —  In  presentiiig  ehaek  for  pajr- 
ment,  reaaoiutble  diligence  mntt  be  uea; 
•ad  what  U  tnoh  diligence  must  in  tome 
meagoxe  depend  apon  partiooUr  eiroam- 
•ianoee  of  each  oaae.  MJianak  Bank  ▼.  Brod- 
wkk,  27  D.  192. 

Pattinf  eheck  in  eiroalation  does  not 
•zeoae  rabeeqaent  holden  from  nains  dili- 
gence in  presenting  it  for  payment.    Ih. 

Preeentmeat  of  check  for  pavment  ahonld 
be  made  on  day  it  is  received,  or  on  next 
day,  if  parties  reside  in  same  place;  when 
payment  is  to  be  made  at  different  place  from 
that  where  oheok  is  negotiated,  it  shonld  be 
forwarded  by  mail  on  same  or  next  saoceed- 
iag  day,  for  presentment.  Snuih  t.  JaneSf 
S2  D.  627.  a  P.,  Strong  v.  King,  85  D.  836; 
BmmOnuum  t.  HotaUng,  6  R.  600;  Andrtwe 
▼.  Oerman  Nat,  Batik,  24  R.  300. 

Ho  greater  diligence  is  required  than  in 

S resenting  bilk  of  exchange  for  payment. 
milk  ▼.  Jane9,  32  D.  627. 

Holder  of  check  has  reasonable  time  to 
present  it  for  payment,  and  so  of  each  ^arty 
receiving  it;  and  next  day  after  receiving 
it  is  regarded  as  reasonable  time.  Taylor  v. 
Wileon,  46  D.  180. 

Space  of  time  in  which  check  may  be  kept 
ia  circulation  before  presentment,  without 
discharging  parties,  is  not  settled.  Fact 
that  check  was  in  circulation  four  or  five 
days  before  it  was  sent  to  be  presented  will 
not  release  indorsers.  Smith  v.  Janee,  32 
D.  627. 

Presentment  of  check  on  day  after  it  ia 
drawa,  daring  banking  hours,  is  sufficient  to 
eharge  drawer,  though  holder  received  it 
daring  banking  hours  of  day  it  was  drawn, 
and  coald  have  presented  it  on  that  day. 
Omwem  v.  Browinshi,  99  D.  684. 

Post-dated  check  is  payable  at  sight,  or 
apoa  presentment  thereof  at  bank,  at  any 
time  ea  or  after  day  of  its  date.  Mofiawk 
Batik  T.  Broderick,  27  D.  192. 

Omitting  to  present  check  for  twenty  days, 
where  holder  and  bank  are  but  sixteen  miles 
apart,  with  daily  mail  between  towns, 
releases  {wyee  who  negotiated  it.    lb. 

Delay  in  presentin|(  check  for  payment  is 
immaterial  unless  it  mjures  drawer.  Comp' 
Ion  T.  Oilman,  42  R.  776. 

Ordinarily,  it  is  a  question  of  fact  what  is 
reasonable  time  witnin  which  to  present 
check  for  payment,  but  in  casei  of  great 
negligence,  such  as  paying  check  over  a  year 
after  it  is  made  payable,  without  inquiry, 
eonrt  is  justified  in  instructing  jury  that 
plaintiff  should  not  recover.  Lancaster  Bank 
T.  Woodward,  67  D.  618. 

When  or  in  what  time  holder  of  check  is 
legally  bound  to  present  it  for  payment,  in 
eraer  to  hold  drawer  responsible  for  non-pay- 
ment, is  a  question  of  law.  Cawein  v.  Bt-own- 
Msb,  99  D.  6S4. 

Question  of  reasonable  diligence  is  a  mixed 


question  ef  law  aad  ef  fael^  le  be  dseidlad  iy 
jnry  andei  directioa  ef  eoorl  apon  g&mmu 
Teidiet»  or  to  be  decided  by  eonrt»  where  aU 
faets  aad  special  dreamstoneee  of  case  aie 
fonad  by  special  verdiet.  Mckawk  Btmk  t. 
Broderiek,  27  D.  192. 

2.  JOuttratkmt,  ^Uoldm  ef  ciieek  is  aet 
guilty  ef  laches  discharging  drawer  where  ho 
resides  at  distanoe  from  towa  where  drawee's 
bank  ia  located,  aad  receivea  each  check 
dated  September  30th,  ea  October  1st,  which 
is  Saturday,  aeffotiates  it  to  bank  in  hie  owa 
towa  October  Sid,  aad  it  is  f owarded  for  eol- 
lectioB  ia  usual  coarse  of  hasiaess,  and  is 

S resented  for  ^ynieat  oa  October  6tli,  same 
ay  oa  which  it  is  received,  and  bank  has 
suspended  payment  oa  third.  Toffhr  ▼• 
Wilton,  46  D.  18a 

Defendants,  a  firm  la  BufUo^  who  wne 
indebted  to  plaintiff's  firm  in  New  Yorkt 
forwarded,  by  mail,  draft  oa  J.  K.  P.  &  C>d.» 
a  business  house  in  New  York.  Plaintiff, 
about  half -past  one  on  d^  of  its  receipt, 
presented  draft  to  J.  K.  #.  &  Cow,  and  re- 
ceived that  firm's  check  for  amount.  J.  K. 
P.  had  funds  ia  bank  on  which  check  was 
issued,  and  check  would  have  been  paid  if  it 
had  been  presented  that  day.  Check  was 
deposited  by  plaintiff  in  their  own  hank,  and 
it  did  not  reach  other  bank  antil  twelve 
o'clock  next  day,  and  after  J.  K.  P.  &  Co. 
had  failed.  Held,  that  plainti£b  were  guilty 
of  laches  in  failing  to  present  check  on  day 
it  was  received,  and  defendants  were  released 
from  liability  for  their  indeb^dnesa  Bmkk 
V.  Miller,  3  R.  690. 

Creditor  received  on  account  of  his  deb^ 
at  his  own  dwelling,  in  evening  of  Wednee- 
day,  his  debtor's  check  on  bank  in  town  fif- 
teen miles  away.  Mail  to  that  towa  dosed 
atpost-cKffice  aearest  to^  and  three  or  four 
miles  from,  creditor's  residence,  at  7 :30  o'clock 
next  morning,  and  next  following  mail 
closed  at  same  hour  oa  Saturday,  arriving 
at  bank  town  between  11,  a.  k.,  and  nooo. 
Check  was  not  sent  by  either  maiL  Bank 
stopped  payment  at  noon  on  Saturday. 
HM,  that  there  was  no  laches  in  not  send- 
ing check  on  Thursday,  nor  on  8atarday» 
because,  if  creditor  had  then  sent  it  to  lua 
agent,  latter  would  have  had  at  least  all  that 
day  in  which  to  present  it,  and  that^  there- 
fore, debtor  was  not  discharged.  Ooas  ▼• 
Boone,  23  K  627. 

15.  Days  of  grace.  ^  Check  is  payable 
on  presentment  without  days  of  grace. 
Taylor  v.  Wilton,  45  D.  180;  Barbour  ▼- 
Bayon,  62  D.  593;  Morriton  v.  Baileif,  64  D. 
632. 

Post-dated  check  is  payable  on  day  it  beara 
date,  without  grace.  Salter  v.  Bmrt^  32  O. 
530;  Champion  v.  Oordon,  10  IL  681. 

16.  Notice  of  diahonor.  —  Notice  of 
dishonor  of  check  ia  not  necessary  where 
drawer  had  no  fands  ia  bank  at  tises^ 
although  he  may  have  had  reaseaaUe  grovadt 
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lo  beliere  that  it  would  be  paid:  Podfc  ▼. 
Thamag^  61  D.  135. 

Nor  ia  he  diacharged  by  failure  to  preeent 
withis  reaaonable  time.  SHdielberger  y.  Fin* 
iem,  16  D.  312;  Fkieher  v.  Pierson,  36  B. 
114. 

Drawer  of  checkt  injured  bj  want  of 
notice  of  dishonor,  ia  only  exonerated  to  ez« 
taut  of  injury.  Mere  partial  injury  would 
not  entitle  him  to  be  exonerated  from  whole 
debt.    Pack  t.  Thomas^  61  D.  136. 

Notice  of  diahonor  of  check  depmited  in 
poat-offioe  at  New  Orleans  while  that  dtj 
was  ondar  permanent  federal  ocenpaaoy  and 
control,  and  addressed  to  Petersburg,  Vir- 
pnia,  dnring  pendency  of  eiTil  war,  was  of 
no  avail,  umess  it  were  shown  that  law  or 
general  usage  required  letter  containing  no* 
tice  to  be  preserved  by  postmaster  untu  res- 
toration ol  mail  communioatioin,  and  then 
forwsrded  to  its  destination.  BiUgerrp  ▼. 
Brameh  and  8(m»,  100  D.  670. 

17.  Bflbct  of  law  of  plftM.  —  Indoraer 
of  check  drawn  in  New  York  on  bank  in 
Connectiont^  payable  at  future  da^,  and 
presented  on  that  day,  followed  by  duUionor 
and  due  notice,  is  liable  i|  law  and  usage  in 
Connecticut  did  not  allow  grace  on  such 
instruments.     Bowen  y.  Newdl,  64  D.  650. 

18.  AotionA  on  chedui  — Bight  to 
■oe.  — In  cases  of  simple  contracts,  if  one 
person  makes  promise  to  another  for  benefit 
of  third  person,  latter  may  sue  upon  it, 
though  consideration  did  not  move  from  htm, 
and  though  he  was  unknown  to  prom- 
isor. This  want  of  knowledge  by  promisor 
as  to  who  will  be  party  to  enforce  promise 
exists  in  ease  of  every  negotiable  instrument. 
BoberUr.  Oarbim,  96  D.  146. 

Payee  or  holder  of  banker's  check  may 
maintain  action  thereon  before  acceptance 
against  drawee  in  another  state  having  funds 
of  drawer  in  his  hands,  and  who  wronafully 
refuses  to  pay  same.  This  doctrine  is  rnsed 
upon  implied  promise  of  perty  receiving  such 
dep«sits  to  pay  out  same  npon  checks  of  de- 
positor, Irat  IS  limited  to  cases  of  such  checks, 
and  does  not  apply  to  bills  of  exchange. 
Conflicting  cases  on  this  snbjeot  cited,  and 
reasons  reviewed,    lb, 

19.  Tho  oomplnint  against  drawer,  in 
action  npon  bank  cheeky  must  aver  present- 
ment of  check  at  bank,  and  notice  of  its 
diahoDor  given  drawer,  or  some  fact  cx- 
ensing  such  presentment  and  notice.  Do^ 
V.  JUee,  86  D.  778. 

Holder  of  bank  check  cannot  recover 
a^nst  drawer  without  prod  of  presentment, 
dishonor,  and  notice.  Theee  facts,  therefore^ 
shoald  be  averred  in  eomplaint.    lb, 

SO.  Knttars  of  dalmiM.  — Pard  evi- 
dence is  inadmissible  to  varr  terms  of  check; 
consequently,  if  one  give  check  for  so  much 
money,  it  is  not  competent  for  him  to  prove, 
by  oral  testimony,  that  it  was  agreed,  either 
•spreaslj  cr  impliedly,  at  time  theok  was 


given,  that  it  should  be  payable  in  bank 
notes.    Podb  v.  Tltonuu,  51  D.  136. 

Evidence  is  admissible  to  i^ow  that 
drawers  of  check  intended  to  make  it  pay- 
able to  payee  of  another  check,  but  by  mis- 
take names  of  payees  were  misspelled,  in- 
stead of  to  fictitious  persons,  so  that  holder 
could  use  it  without  their  indorsement 
TmmbuU  V.  Bmp^tr,  100  D.  523. 

Defendant  drew  his  cheek  to  etdsr  ef  D., 
which  was  discounted  by  nlsintiff.  It  was 
presented  when  due  to  bank  on  which  it  was 
drawn  for  certification,  and  was  certified  as 
good.  In  afternoon  of  same  day,  it  was  pre* 
sented  for  payment,  and  payment  refused, 
drawee  having  in  the  mean  time  sus- 
pended, ffeld^  that  certification  operated 
as  payment  of  check,  as  between  holder  and 
drawer,  and  latter  was  discharged  from  lia- 
bifity.    FirHNal.  Bankr.  Leach,  11  R. 708. 

In  action  by  holder  against  indorser  of 
check,  evidence  is  competent,  not  only  that 
defendant  indorsed  upon  express  agreement 
of  holder  that  he  should  not  oe  liable,  bntof 
all  circumstances  under  which  indorsement 
was  made^  and  that  it  was  at  request  and  for 
mere  accommodation  of  holder.  Brmntmam 
V.  Fwndm,  85  R.  651. 

21.  FMomptions  and  Inirdian  of 
prooC  — Holder  of  bank  check  or  bill  is 
frimafaac  rightful  owner,  and  is  not  bound 
to  prove  conmderation,  unless  circumstances 
of  suspicion  appear.  Orvgtr  v.  Amuircng^ 
2D.  126. 

Laches  in  presenting  a  check  will  not  be 
presumed,  in  action  by  second  indorsee;  if 
there  was  negligence  on  part  of  any  prior 
holder,  defendant  must  prove  it^  if  he  wishes 
to  exonerate  himself  tiiereby.  8ndtk  ▼. 
/ami,  32  D.  627. 

Presumption  is  that  check  is  given  npoa 
valid  consideration,  but  this  presumption 
being  rebutted,  necessity  is  thrown  upon 
holder  of  nroving  that  he  received  it  in  good 
faith,  witnout  notice  of  fllegali^  of  eon- 
sideration.    Fvdkr  v.  Butehmgt,  70  D.  746. 

Plainti^  in  action  on  bank  check,  cannot; 
under  allegation  of  demand  and  notioe^ 
prove  eironmstancee  dispensing  with  demand 
and  notice.  This  he  cquld  do  under  former 
rules  of  pleadiuff,  but  it  is  otherwise  under 
oode  practice.    JMph  v.  Rkx,  86  D.  778. 

22.  Actiong  on  forged  checks.  —  1.  Jb 
genaytL* — To  entitie  holder  to  retain meiiey 
obtained  by  mistake  upon  forged  check,  m 
must  occupy  vantage-ground  by  putting 
drawee  alone  in  wrong;  and  he  must  oe  able 
truthfully  to  assert  that  he  put  whole  re- 
sponsibility upon  drawee,  and  relied  npon 
him  to  decide,  and  that  mistake  arising  from 
his  negligence  cannot  now  be  eorrectedwith- 
out  placmg  holder  in  worse  position  than 
though  payment  had  been  refused.  BUi$  v. 
Ohio  ste.  Cb.,  64  D.  610. 


*  KffBCt  of  payment  oC  foiged  cheek  on  xighti  of 
patty  defraaSed,  eee  Boisi, »  D.  SMafc 
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In  proper  case  for  reooTery  of  money  paid 
by  mistake  upon  forged  check,  it  ia  tntticient 
to  notify  holaer  thereof  when  forgery  ia  dis- 
covered.   Ih. 

When  money  paid  by  mistake  npon  forged 
instrument  can  be  recovered  from  holder  of 
instrument,  discnssed  at  length.     lb. 

Merchant  is  not  guilty  of  nesligence 
which  will  render  him  liable  on  his  check  in 
hands  of  holder  in  good  faith  and  for  value, 
in  sending  to  poet-offioe,  by  clerk  who  knew 
its  contents,  sealed  letter  containing  such 
check,  which  was  made  payable  to  order, 
aofl  which  check  derk  abstracted,  and 
passed  after  altering  it  by  forging  words  "  or 
bearer,"  and  obliterating  words  "or  order." 
Belknap  v.  NaL  Bank,  VJ  D.  105. 

Responsibility  of  drawee  who  paya  forged 
check  for  genuineness  of  drawer  s  signature 
is  absolute  only  in  favor  of  one  who  has  not, 
by  his  own  fault  or  negligence,  contributed 
to  success  of  fraud  or  to  mislead  drawee. 
NaL  Bank  qfN.  Am.  v.  Bangs,  8  R.  349. 

2.  IUu$tration$m  ^  Check  dnwn  npon  one 
bank  was  presented  to  another  within  short 
distance  of  former,  and  was  discounted.  No 
questions  were  asked  presenter  as  to  who  ha 
was  or  as  to  his  right  to  check.  Later  in 
the  day,  this  check,  with  other  similar  ones, 
was  presented  to  drawee  bank  by  discount- 
ing bank,  and  was  paid  without  examination. 
Dntwee  discovered,  ten  days  later,  that  check 
was  forgery,  and  so  notified  other  bank. 
Drawee,  in  action  to  reoover  amount  of  check 
from  other  bank,  introduced  evidence  to  show 
custom  among  city  banks  to  inquire,  when 
stranger  presented  cheek  to  bank  not  one 
upon  whidi  it  is  drawn,  **  in  reference  to  his 
right  to  the  cheek,  and  the  identity  of  the  per- 
■on."  Also  that  there  was  ''not  generally 
so  strict  a  scrutin^f  when  checks  came  from 
other  banks,  it  being  presumed  that  caution 
had  alreadv  been  exercised."  Held,  that 
money  oould  be  recovered,  as  bank  which 
first  discounted  check  had  been  negligent  in 
not  makinff  proper  investigation  as  to  valid- 
ity of  check,  and  that  drawee  was  excused 
from  making  andh  inqninr,  it  having  a  right 
to  presume  that  other  bank  had  oone  aa 
MUi§  V.  Ohio  ete.  Cb.,  64  D.  6ia 

Payee  of  for{|ed  check,  drawn  payable  to 
hia  order,  took  it  from  third  peraon,  without 
iaquiry,  although  in  good  faith  and  for 
value,  and  indorsed  it  for  collection;  and 
drawee  paid  it^  HM,  that  drawee  oould 
reoover  amount  ao  paid  from  JMyee.  IfaL 
Bank  qf  N.  Am.  v.  Bangs,  8  R.  349.  But 
oompare  Bedmgitmr,  Woods,  13  R.  190. 

PlaintifTa  book-keeper  forged  plaintifTa 
aiffnatnre  to  eheck  on  defendant*a  bank, 
which  waa  paid.  On  hearing  of  fact,  plaintiff 
ratified  aet  and  retained  book-keeper  in  hia 
•mplojr.  He  afterward  again  forged  plain- 
tiirs  signature  to  cheek,  which  defendant 
paid  and  dedneted  from  plaintifTs  deposit. 
JftH  thai  pUintail  had  helped  to  mislft^d 


bank,  and  oould  not  reoover  amoontb  Ik 
Feriet  v.  Bank  f^  America,  8  R.  697. 

Plaintiff*8  agent  forged  his  indorsomeml 
upon  check  payable  to  plaintifTa  order  and 
transferred  it  for  value  to  defendant,  who 
collected  amouut  of  it  from  drawee.  BM^ 
that  plaintiff  could  recover  amount  of  cheek 
from  defendanta.  BudUep  v.  Second  NaL 
Bank,  10  R.  249. 

Defendant  received  check  in  good  faith 
and  for  value,  but  afterward  had  reaaon  to 
doubt  its  ffenuinenesa.     He  preaented  it  to 

Slaintiff's  bank,  on  which  it  waa  drawn,  and 
emanded  payment  without  diacloaing  kia 
auspiciona.  Teller  expreaaed  donbte  aa  t» 
aignatnre,  but  aaid  he  would  pav  it  if  ~ 
fendant  would  indorae  it,  which  he 
Heldf  that  plaintiff  on  finding  that  check 
forgery  miffht  recover  back  from  defendant 
money  paid  on  it.  First  NaL  Bank  v.  JUeksr, 
22  R  104. 

Check  drawn  npon  plaintiff  bank  by  A  te 
order  of  B  waa  presented  by  defendant  bank 
for  certification,  and  waa  certified.  Defend- 
ant bank,  upon  faith  of  certificatioD,  paid 
amount  to  ita  depoaitor,  B,  and  plaintiff 
bank  paid  amount  to  defendant  h«ik.  It 
afterward  appeariuff  that  eheck  had  been 
fraudulently  raiaed  before  certificatioa. 
plaintiff  bank  aued  defendant  bank  to  re> 
cover  amount  ao  paid.  Held^  that  it  eonld 
not  recover.  Ixmisiana  NaL  Beak  v.  CUinems* 
Bank,2»K.  92. 

B  preaented  check  to  bank  on  which  it 
waa  drawn,  after  banking  houra,  and  oaahier 
told  him  they  would  pay  it  during  l^"^^g 
honra.  Relying  on  this,  B  advanoed  nmoant 
to  payee  and  took  check.  Bank  paid  cheek 
next  day.  Subsequently  diacovenng  that  it 
had  been  fraudulently  raiaed,  bank  sned  B 
to  recover  amonnt  ao  paid.  Held,  th&t  they 
were  entitled  to  reoover,  although  B  wan  ig* 
norant  of  forgery.    Parke  v.  Boser^  33  H.  109L 


Artidea  aet  apart  for,  aee  Exwuio] 

Ai>M unmtATOBs,  83. 
Birth  of,  when  revokea  will,  aee  Wnxfl^  85i 
Citisenahip   ol^   when    bom    abraad,     aee 

AuxxB,  2;  CmzursHir,  SL 
Competency  o^  aa  witnaaaea^  aee  WmraHB^ 

Confesaiona  by,  aee  Btiubiiu%  ITOl 
Contributory  negligence  in  oaaaa  af  imjmrf 

to,  aee  NiOLioBiiai,  28. 
Cnatody  of,  after  divoroe,  aee  ICabbiiob  asb 

DrroBOi,  97. 
Deaoent  to  illegitimate,  aee  DnuuT^  fL 
Domicile  ol^  aee  Domicilb,  12. 
Effect  of  omission  to  provide  for,  aee  Wnxi^ 

86. 
Exhibition  of^  to  jury,  aeeBASTABST,  t. 
Habeas  corpus  to  ^x  enatody  of,  aee  HiWiaa 

OoRPoa,  8,  13. 
Injnriea  to,  on  railroad  limh,  aaa 

GoMrAMUi^  m* 
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F«r  Imdmm  to  Koie«  In  Ainerl«»a  Decisions  and  American  Reports,  see  pp.  ft-953. 

Meaning  of,  in  wil],  see  Wills,  79. 

Of  decedent,  allowances  to^  see  Exx^UTORfl, 

eta,  102. 
Rights    of,   regarding   the  homestead^  see 

HOMXSTBAD,  14. 
Bights  of,   under  marriage  settlement  be- 
tween parents,  see  liAHRiAas  amd  Di- 
TOKCl,  32. 

See  also  Parknt  and  Cuilbw 
OHINAMEK. 


Competency  of,  as  witnesses,  see  Wim  isan, 
1& 

0H08B8    IV    AOnOK. 

Anignability  of,  see  Absighmxmt,  4. 

Lery  of  attachment  on,  see  Attachmbnt,  60. 

Tender  of,  see  Tbndbb,  14. 

What  reached  hyJieri/adoM,  see  Ezbcution, 

27. 
When  resched  in  ereditors*  anitii  see  Cuu>- 

Boms'  Suit,  12. 


0HX7B0HES. 
See  RiuoKNm  SocanwB, 

OLFEOSR  BISPATGlEtBa 
UftbiUtj  of  company  relatiTe  to^  see  Tblb- 

OKAFH  Bra  COMPANin,  6. 

dBGUrr  0OUBT8. 

Of  the  sereral  states,  see  CotrRTS,  20. 
Of  the  United  SUtes,  see  OouBTa»  14. 

* 

OIBOUIiATION. 

liahQity  of  bank  on,  see  Bankb  and  Bank- 
IKO,  33. 

CISOXJIfSTAKTIAIi  EVXDENGB. 

Admissibility  and  snffioienoy  ol^  see  Svi- 

PBNCK,  7. 
On  trials  for  mnrder,  see  Homicidi,  35. 
ProYing  fraud  by,  see  Faavdvlbnt  Cok- 

VXrANGKS,  36. 

OITATIOK. 
On  appeal  in  criminal  cases,  see  Affiai.,  141. 


omss. 

See  MuNioiTAL  CoRPOsAnoirg. 

omzsNs. 

I>ealings  between  states  and,  see  Statis,  8. 

Declaration  of  intention  to  become,  see  Nat- 

VliALIZATION,  3. 

When  corporations  deemed  to  be^  see  Con- 

rORATlOllfl,  8. 


As    to    alienage    and   naturalization, 
Alibns;  Naturalization. 

1.  When  decided  by  common -law 
rules. — Common  law  at  time  of  adoptioa  of 
iederal  oonstitution  determines  question  of 


citizenship,  in  absence  of  any  other  law 
subject.     Ludlam  v.  Ludlarn^  84  1).  193. 

8.  Children  of  citizens  bom  abroad.  — 
Child  born  in  one  country  of  subjects  of  an- 
other owes  double  allegiance,  it  seems,  and 
at  his  majority  may  elect  one  and  repudiate 
the  other;  but  until  such  clectioa,  he  secures 
rights  of  citizenship  in  both  countries,  al- 
though discharging  duties  of  allegianoe  ia 
but  one.     Ih. 

Child  bom  in  Peru  is  citisen  of 
United  States,  where  his  father,  who  was 
citizen  of  United  States,  went  to  Pern  at 
age  of  eighteen,  with  intention  of  remaining 
there  indefinitely  for  purpose  of  engaging 
in  business,  but  took  no  steps  to  become 
citizen  of  Pern,  and  while  there  married 
native  of  South  America,  by  whom  he  had 
the  child.     lb. 

Illegitimate  children  under  Maryland  law 
are  nultiuaJilUi,  and  therefore  not  entitled  te 
benefit  of  proYisions  of  act  of  Congress  de> 
daring  "  that  the  children  of  persons  whe 
are  or  have  been  citizens  of  the  United 
States  shall,  though  bom  out  of  the  linuts 
and  jurisdiction  of  the  United  States,  be 
considered  as  citizens  of  the  Umted  States." 
Ouyer  v.  Sndth,  85  D.  650. 

Defendant's  grandfather  was  bom  in  Con- 
necticut, removed  to  Canada  in  1790,  with 
intention  of  making  that  his  permanent 
domicile,  and  there  remained  till  his  death, 
in  1838.  Defendant's  father  was  bom  in 
Canada,  and  served  in  Canadian  military  ser^ 
vice  through  compulsion.  Defendant  was 
also  born  in  Canada,  but  removed  to  lowa^ 
HM,  that  defendant  was  citizen  of  United 
States;  in  absence  of  evidence,  it  ^ould  not 
be  presumed  that  grandfather  intended  to 
renounce  his  citizenship.  State  v.  Adcnnt^ 
24  R.  760. 

8.  Bights  of  eltizens  of  sister  states. 
—  Becomiug  citizen  of  one  of  the  United 
States,  after  ratification  of  articles  of  con- 
federation, entitled  person  to  rights  of  citi- 
zenship in  Virginia.  BlmendoHf^  v.  Carmi- 
chael,  14  D.  86. 

Citizens  of  sister  states  are  not  exempted 
from  operation  of  our  laws,  when  they  come 
here.  Harrison  v.  Mcn/ar  of  Vkkslmrg,  41 
D.633. 

Rights  secnred  by  section  2  of  article  4  of 
constitution  of  United  States,  to  citizens  of 
several  states,  are  those  privileges  and  im- 
munities that  are  common  to  citizens  of  any 
state  under  its  constitution  and  laws.  But 
right  of  corporation  to  do  any  corporate  acts 
beyond  limit  of  state  which  oreates  it  is  not 
such  privilege  or  immunity,  and  cannot, 
therefore,  be  regarded  as  embraced  within 
this  clause  of  constitution.  Com.  t.  MiUon^ 
54  D.  622. 

Guaranty  to  citizens  of  each  state  of  all 
privileges  and  immunities  of  citizens  in  sev- 
eral states  implies  no  concession  by  or  in 
one  state  to  laws  of  any  other  state  sind  u 
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pwtt  no  extraterritorial  vigor  to  laws  of 
any  state.     lb. 

4.  Ezpatriatioxi.  — Allegiance  to  United 
States  may  be  repudiated  by  native  as  well 
aa  adopted  citizen,  without  any  formal  or  ex- 
press sanction  of  goTemment.  AUiberry  ▼. 
UawkiM,  33  D.  546. 

Government,  to  prevent  abase  and  secure 
public  welfare,  may  regulate  mode  of  expa- 
triation. But  where  no  limitations  have 
been  prescribed,  and  citizen  has  in  good 
faith  abjured  his  country,  he  should,  as  to 
his  native  government,  be  considered  as  de- 
nationalized, especially  as  to  his  civil  rights. 
id. 

Whether  political  allegiance  has  been  dis- 
solved, native  govemiueut  has  right  to  de- 
termine for  itself,  and  presumption  is  that 
such  dissolution  has  taken  place.     lb. 

Citizen  of  one  countrv  cannot  divest  him- 
self of  citizenship  until  he  becomes  citizen  of 
another  government,  and  this  he  cannot  do 
antQ  he  arrives  at  full  age,  even  if  it  be  ad- 
mitted that  eitizen  is  capable  of  renouncing 
his  allegianoe  without  permission  of  his  gov- 
emment^  or  when  his  government  has  not 
prohibitad  it.     Ludlam  v.  Ludlam,  84  D. 

CIVIL  BAMAGB  LAWGk 

Sea  Imtoxioatimq  Liquobs,  IL 

OIVUi  BIGHTS. 

1.  Exclusion  of  negroes  from  public 
schools.*  —  Mandamus  wiH  lie  compelling 
trustees  to  admit  colored  persons  to  public 
schools,  where  separate  schools  are  not  pro- 
vided for  such  persons.  State  v.  Duffy,  8  R. 
713.  8.  P.,  Pe^  V.  Board  qf  Education,  40 
R.  196. 

Statute  establishing  separate  systems  of 
schools  for  white  and  colored  children  is  not 
in  violation  of  fourteenth  amendment  of  con- 
stitution of  United  States,  and  where  appro- 
priate schools  for  colored  children  are 
maintained,  such  children  may  be  lawfully 
excluded  from  schools  established  for  white 
children.  H^arcf  v.  Flood,  17  R.  405;  Cory 
V.  Carter,  17  R.  738;  People  v.  Gallagher,  45 
R.232. 

2. from  places  of  amusement  or 

railroad  trains.  —  Statute  providing  that 
colored  people  shall  have  equal  privileges 
with  white  people  in  theaters  is  constitu- 
tional.   DotmtU  V.  Stale,  12  R.  375. 

Thirteenth  article  of  oonstitution  of 
Louisiana,  forbidding  exclusion  of  any  per- 
son, on  account  of  race  or  oolor,  from  any 
public  plaoe,does  not  enunciate  mere  abstrac- 
tion, bat  guarantees  substantial  rights.  So 
colored  man,  excluded  from  theater,  solely 
on  account  of  his  color,  may  maintain  action 
of  danugea  therefor.  Joeeph  v.  Bkhoell,  26 
a.  102. 

BxolusioB  of  colored  man  from  unlicensed 

•  I    II  M 

*  (toe  also  ftffsftfti^  UL 
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public  skating-riuk,  kept  for  hire,  on 
count  of  his  race,  is  not  illegaL  Bcwfk 
Lyon,  56  R.  355. 

Railroad  company  set  apart  in  its  passeo 
ger  trains  car  for  exclusive  use  of  ladies,  Aud 
gentlemen  accompanied  by  ladies.  Colored 
woman  was  excluded  from  car  on  account  of 
her  color.  Held,  that  company  was  liable 
in  damages,  and  that  two  hundred  dollars 
was  not  excessive  in  view  of  indignity  and 
delay  of  exclusion.  Chicago  etc.  ity  Co.  v. 
WUlkme,  8  R.  641. 

8. from  the  grand  jury.  —  White 

person  may  not  complain  of  statutory  exclu- 
sion of  negroes  from  grand  jury.     Onm.  v. 
Wright,  42  R.  203. 

4.  ICarriages  between  whites  and 
negroes.  —  Statute  making  it  felony  for 
white  person  to  marry  ne^ro  or  person  of 
mixed  blood  is  not  in  conflict  with  federal 
constitution.  Praxher  ▼.  StaU,  30  R.  131; 
StaU  V.  Qibaon,  10  R.  42;  Oreen  ▼.  SiCaCe,  29 
K  739.  Contra,  see  Sterns  v.  StaU,  17  & 
34. 

And  a  provision  that  jniy  may  determine 
proportion  .of  negro  blood  from  appearance 
of  person  is  not  violation  of  constitutional 
provision  that  legislature  shall  not  pass  an^ 
local  or  special  law  changing  roles  of  evi- 
denoa.     StaU  v.  Jackeon,  50  R  499. 

In  North  CSarolina,  marriages  between 
neffroes  and  white  persons  are  nnlawfuL 
White  woman  left  state  in  order  to  be  mar- 
ried in  another  state,  to  negro  resident 
thereof,  and  not  intending  to  return.  She 
was  so  married,  and  afterward  did  return 
with  her  husband.  Held,  that  marriage  was 
valid  in  North  Carolina.  StaU  v.  sSes,  22 
R.  673. 

Negro  and  white  person,  lietween  whom 
marriage  was  prohibited  in  North  Ckroliiia, 
left  state  for  purpose  of  avoiding  law,  and 
with  intent  to  return,  and  were  married  in 
another  state,  where  such  marriages  were 
lawful.  Neld,  that  marriage  was  not  vali<l 
in  North  Carolina.  StaU  v.  Keimedg,  22  R. 
683. 

Marria^  between  whites  and  negroes 
being  void  in  Virginia,  such  marriage  in 
state  where  it  is  1^^  will  not  legitimate 
children  previously  bom  to  parties  in  Vir^ 
ginia,  under  statute  of  that  state  legifei- 
mating  ofispring  by  subsequent  marriageL 
QrtmSom  v.  Jamu,  66  R.  603.* 

OIVII.  WAB. 

Effect  of,  on  payment  of  preminma  oa 
policy,  see  iKsaiiANCi,  74. 

See  also  Was,  IL 

OliAIM  AND  DEIiIVE&T. 
See  Repleviic. 


*Bee  also  ICasbiaqb  ▲!»  Divoi 
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AgAinst  deeadent't  estate,  priority  among, 

see  EXSCUT0R8,  etc,  86. 
Against  insolvent  estate^  proof  o^  see  Ex- 

xcuTOKS,  etc.,  187. 
For  extra  services,  see  SsBViCBS,  7. 
Of  property  by  third  person,  see  RxPLBTiif, 

17. 
Of  third  persons  in  attachment,  see  Attaoh- 

MXNT,  110-117. 
Of  third  persons,  to  property  levied  on,  see 

ExicunoN,  V. 
To  mechanic's  lien,  filing  o^  see  Mxchanio's 

Lu2f,  16-18. 

OIiASS. 

Uect  of  devises  to,  see  DxYisi,  12|  18. 
Of  leg%cies  to,  see  Lboaous,  11. 


Bights,  functions,  and  compensation  o^  see 
^OJOious  SoouTUS,  12;  13. 


For  iBdez  to  Xotee  la  Arnvrieaa  Deetslons  and  AmerleaB  Beporte,  M«  pp.  ft-tftS. 

grantor  that  his  deed  should  not  be  reoorded, 
this  is  not  such  cloud  upon  title  of  petitioner 
as  to  constitute  ground  for  relief  by  bill  quia 
timet.     lb. 

Whether  relief  will  ever  be  granted  by 
bill  quia  timet  if  deed  or  instrument  prayed 
to  be  canceled  appears  on  its  face  to  be  void, 
qucere.    lb. 

8.  AsBessment  sales.  — A  bill  liee  ts 
enjoin  conveyance  which  would  be  cloud  on 
title  after  invalid  sale  for  municipal  assess- 
ment, and  issuance  of  certificate  of  sale. 
ScoU  V.  Onderdonk,  67  D.  106. 

8.  Deeds.  —  Deed  void  in  law  mav  be 
decreed  in  equity  to  be  delivered  up  as  cload 
on  title  cl  party  ont  of  possession,  ae&insfe 
party  in  possession,  especially  if  invaliditv 
of  deed  is  not  apparent  on  face  thereof; 
but  requires  evidence  aliunde  to  prove  ilL 
Johnton  v.  Cooper,  24  D.  502. 

Where  omission  of  seals  or  soroOa  to  deed 
raises  cloud  over  title  to  land,  same  should 
be  rectified  before  sale  is  made,  under  deed 
of  trust,  to  secure  purchase-money.  Bfyam 
V.  Stump,  66  D.  139. 

Where  deed  grants  land  to  husband  and 
wife,  with  clause  stating  that  it  is  made  to 
her  on  condition  that  if  she  shall  not  con* 
tinue  to  live  with  him,  having  no  good  cause 
for  divorce,  land  shall  vest  in  fee  in  husband, 
wife's  estate  ceases  and  vests  in  husband, 
after  she  deserts  him,  having  no  ground  of 
divorce;  and  deed,  so  far  aa  it  relates  to  wife, 
constitutes  such  cloud  upon  his  title  thai 
equity  will  cancel  it  at  his  sni^  and  this 
notwithstanding  he  has  obtained  decree  of 
divorce  from  her  for  willful  desertion.  8mMk 
V.  Smith,  99  D.  153. 

4.  Judgments.  * —  Action  to  obtain  can- 
cellation ot  prior  judgments  which  are  ap- 

Earent  liens  upon  lands  of  judgment  debtor, 
ut  which  have  been  in  fact  paid,  may  be 
maintained  by  judgment  creditor  having  no 
title  to  land,  but  only  general  lien  by  judg-  , 
meat;  and  it  is  no  valid  objection  to  suui 
suit  that  defendant  does  not  inequitably  set 
up  title,  but  claims  only  lien  by  way  ol 
judgment.  Nor  is  it  necessary,  to  maintain 
sucli  action,  that  creditor  should  have  issued 
execution  to  county  in  which  lands  lie.  It 
is  Butificient  that  execution  has  been  returned 
unsatisHed  in  county  where  debtor  resides, 
and  that  his  judgment  is  lien  on  the  land. 
Shtiw  V.  Dtpight,  84  D.  275. 

5.  Tax  deeds.  — Equity  has  jurisdiction 
over  bill  of  complaint  alleging  that  sale  for 
taxes  under  which  defeudaut  claims  title  is 
utterly  void,  that  defendant  is  vexationsly 
using  his  pretended  deed  from  tax  collector, 
and  title  thereunder,  against  complainants^ 
not  only  interfering  with  their  tenants  by 
demanding  rent  from  them,  but  throwing 
a  cloud  of  suspicion  over  their  title.  PoA 
V.  Boae,  89  D.  773. 

*  Injunction  to  prevent  cloud  on  title  by  ea^ 
sntion  sale,  see  note^  62  D.  6g&H)2^ 


Adjustment  of  costs  by,  see  Costs,  17. 
Assessment  of  damages  by,  see  DiMaffW,  60. 
Embezzlement  by,  see  Embcbslimsht,  4. 
Of  oonrts,  see  Coubtb,  7. 
Power  of,  to  enter  jadgment^  see  Jvdgm xmt, 

26. 
Power  of,  to  iasaejieri/acia$  see  Kuhjutiok, 

13. 

OIilENT. 

See  Attornktams  Cluht. 

OliOUD  OK  TITIiB. 

Sncledes  the  power  of  courts  of  equity  to  quiet 
M  to  land,  and  the  procedure  neoullar  to  suits 
for  that  purpose.  The  extent  ana  limits  of  equity 
Jurisdiction  generally  Is  under  JBquity.  J 

1.  What  constitutss  a  oloud.— 
Mortgage  by  srantee  of  husband,  of  prop- 
erty purchased  with  wife's  separate  f undu, 
and  deeded  to  her  during  coverture,  is  a 
doad  upon  her  title,  which  equity  will  re- 
lieve against    BaatudeU  r.  FuUtr,  87  D.  103. 

Apparently  good  record  title  to  land  con- 
•titates  cloud  upon  title  thereto  which  has 
been  subseqnenuy  acquired  by  adverse  pos- 
session under  statute  of  limitations,  which 
possessor  is  entitled  to  have  removed.  And 
be  is  not  bound  to  wait  until  he  is  attacked 
before  he  oaa  reduee  evideaee  of  his  title  to 
form  of  permanent  record.  Arrmgttm  v.  Xtm- 
wn,  94  D.  722: 

Where  petitioner  has  legal  title  and  ade- 
^oate  reoMdy  at  law,  respondente  being  in 
ponscBsion  withont  right,  and  liable  to  eject- 
ment by  petitioner,  there  is  no  apparent 
eload  en  title  which  needs  to  be  removed, 
and  no  ground  for  relief  by  bill  quia  UmeL 
Munaon  v.  Mwnmmt  73  D.  693. 

Where  respondent's  deed,  though  later  in 
executioA  than  petitioner's,  was  recorded 
6n;^  through  agreement  with  petitioner  s 
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6.  Jurisdiction  of  equity  to  re- 
move. *--B^aitv  haa  power  to  set  aside 
deed  which  la  dond  on  title  to  real  estate. 
Doumng  t.  Wherrin,  49  D.  139. 

Eqaity  haa  jurisdictioQ  to  decree  qniet 
enjoyment  of  land  allotted  under  parol  par- 
tition between  joint  owners,  after  lona  acqui- 
escence and  possession  therennder.  Kennedy 
T  Kennedy,  82  D.  674. 

Equity  will  not  allow  title,  otherwise  clear, 
to  be  clouded  by  claim  which  cannot  bo  en- 
forced either  at  law  or  in  equity.  Folk  w. 
Rase,  89  D.  773. 

Equity  will  interfere  to  prevent  olond 
from  bemg  cast  upon  title,  upon  same  prin- 
ciple that  it  will  remove  cloud  from  tiUe. 
Tucker  ▼.  Kenmaion,  93  D.  425. 

7.  When  a  biU  wiU  lie. -- Equity  will 
relieve  by  bill  quia  Umet  when  such  relief  is 
proper,  and  ground  of  objection  or  invalid- 
ity of  deed  or  instrument  does  not  appear 
from  its  face,  and  haa  to  be  proved  by  evi- 
dence aliunde  Munaom  r*  Miunton,  73  D. 
093. 

Bill  to  avoid  oonveyuioe  as  cloud  lies 
where  statute  declares  it  presumptive  evi- 
dence of  regularity  of  preliminary  proceed- 
ings, if  proper  preliminary  proceedings  were 
not  in  fact  had,  as  in  case  of  sale  for  muni- 
eipal  assessment  for  public  improvement. 
8eoU  V.  Onderdonk,  67  D.  106. 

Where  party  forges  deed  to  himself,  from 
plaintiflf,  oi  certain  of  his  lands,  and  by  suc- 
cessive deeds  land  is  conveyed  to  two  other 
persons,  who  are  in  possession  thereof, 
plaintiff  out  of  possession  may  maintain 
action  against  all  parties  to  have  several 
deeds,  and  records  thereof,  canceled  and  set 
aside  as  casting  cloud  upon  his  title.  Such 
action  is  equitable  one,  and  is  not  cut  off  by, 
nor  is  it  brought  under,  statute  authorizing 
party  in  possession  by  summary  proceeding 
to  call  upon  all  persons  making  adverse 
claims  to  land  to  present  them  for  adjudica- 
tion.    Hamilton  v.  BatUn^  83  D.  787. 

Plaintiff,  keeper  of  seaside  summer  hotel, 
was  entitled  to  beach  in  front  of  his  prem- 
ises, to  which  visitors  resorted  for  bathing 
and  air.  Defendants,  setting  up  title,  in- 
truded  thereon  and  undertook  to  get  posses- 
sion, and  threatened  litigation.  One  of 
them  was  of  no  pecuniary  responsibility. 
Held,  that  action  to  quiet  title  and  for  in- 
junction woald  lie.  Mmbry  v.  NorUm,  53  R. 
206. 

8.  When  complainant  must  first 
proceed  at  law.  —  Bill  of  peace  with  re- 
spect to  personalty  will  not  be  sustained, 
anless  complainant  has  establislied  his  title 
at  law,  or  it  is  necessary  to  prevent  multi- 
plicitv  of  suits.     Lowe  v.  Lowry,  19  D.  585. 

Bill  of  peace  will  not  be  entertained,  where 
right  is  controverted  by  two  persons  only, 
until  after  right  has  been  established  satis- 

*  Bee  noiss  on  power  of  equity  to  graut  relief, 
■  a  oai,  »2«;  C7  ^.  110-lU.    Bee  also  SquiTY,  ao. 


factorily  by  trial  at  law.    NeviU  v. 
26  D.  696. 

To  entitle  one  to  bill  of  pedoe,  complain 
ant  must  satisfactorily  entablish  his  title  at 
law.     Lyerly  v.  Wheeler,  59  D.  596. 

9.  When  equity  will  not  interpooe. 
—  Bill  of  ouiet  title  is  not  maintainable  by 
holder  of  legal  title  out  of  poeseneion,  as 
general  rule;  although  reason  of  this  doe- 
trine  would  not  embrace  mere  equitable 
titles  which  could  not  be  asserted  at  law. 
SmUh  V.  McCormeU,  63  D.  340. 

Bill  to  remove  dond  will  not  lie  when  in- 
strument complained  of  as  cloud  is  void  on 
its  face,  or  is  void  for  omission  of  preliminary 
proceedings  which  any  one  claiming  under  it 
would  be  required  to  prove.  ScoUy»  Ondef 
donk,  67  D.  106. 

Equity  does  not  lend  its  aid  to  experiments 
on  legal  titles  in  favor  of  those  who  can  pre- 
sent no  distinct  and  consistent  claim.  Cox  v. 
Cox.  67  D.  432. 

Equity  will  not  grant  relief  bylnll  gaas 
timet  as  matter  of  course;  much  moat  de- 
pend upon  extent  and  imminence  of  danger 
threatened,  yiew  of  case  taken  by  discreet 
judge,  and  circumstances  and  necessities  of 
each  particular  case.  Munmm  ▼•  Mtauom^  73 
D.  693. 

Equity  will  not  decree  quiet  enjoyment  ef 
land  allotted  under  parol  partition,  unless 
partition  is  complete.  Decree  will  not  be 
granted,  therefore,  where  divinon  line  was 
run,  but  owelty  of  partition  oontemplated 
was  not  adjusted  and  paid.  Kemmidy  v. 
Kennedy,  82  D.  574. 

Equity  will  not  interpose  to  remove  cloud 
from  title  of  estate,  held  by  poasessxon  for 
twenty  years  or  more  under  statute  of  pos- 
sessions, for  reason,  among  others,  that  com* 
plainant  has  remedy  at  law  entirely  ade- 
quate to  his  protection.  Taylor  v.  SteqUtM,  5 
R.  556. 

10.  Sufadency  of  the  bOL*  —  It  is 
essential,  in  bill  pra^ng  to  be  relieved  against 
mortgage,  that  plaintiff  should  offer  to  pay 
amount  of  debt^  with  interetit  and  costs. 
Beekman  v.  Froei,  9  D.  246. 

It  is  not  necessary  in  bills  of  peace  that 
there  should  appear  to  be  any  privity  or  con- 
nection between  defendanta.  Morgan  ▼. 
ifoiyaM,  21  D.  638w 

Where  father  conveys  land  to  married 
daughter  in  consideration  of  love  and  affec- 
tion, and  upon  condition  that  if  she  shall  die 
without  children  living  at  her  death  land 
shall  revert  to  grantor  and  his  heii%  as 
though  no  conveyance  had  been  made;  and 
daughter  dies,  leaving  infant  child  sarviviog 
her,  who  subsequently  dies  leaving  his  father 
heir  to  property,  bill  filed  by  grandfather  of 
child  against  father,  alleging  that  it  was 
complainant's  intention  in  making  dead  te 
daughter  that  her  husband  should  never  ia 

*  See  note  on  sufflclencj  ef  bill  to  rssieve  dvei 
onatle,ttD.M»-461 
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sny  ereftt  htLT%  any  intereft  in  or  oontrol 
over  the  property,  and  that  deed  was  ex- 
ecuted by  him  with  that  nnderstanding,  and 
praying  that  complainant  may  be  qnieted  in 
his  title,  and  that  cload  cast  thereon  by  said 
deed  be  removed,  shows  no  equitable  right 
in  complainant.  Piermm  ▼.  Armstrong,  63 
D.  440. 

11.  What  title  oomplainant  most 
show.  —  Where  two  persons  purchase  same 
land  on  different  judgments  and  execution 
sales  against  debtor,  if  purchaser  under 
second  judgment  and  execution  brings  bill 
to  net  aside  first  sheriff's  deed  as  cloud  on 
his  title,  it  is  incumbent  on  him  to  establish 
facts  which  would  annul  purchase  of  defend- 
ant.    Banks  v,  Evans,  48  D.  734. 

Where  first  deed  recites  particular  execu- 
tion, among  others,  as  one  under  which 
sheriff  sold,  and  complainant  alleges,  as  one 
of  grounds  for  annulling  deed,  that  that  ex- 
ecution was  satisfied  before  sale,  and  answer 
alleges  belief  of  defendant  that  execution 
was  in  hands  of  sheriff  at  time  of  sale,  and 
there  is  no  evidence  offered  in  support  of 
allegations  in  bill  to  contradict  recitals  of 
deoG^  oomplainant  has  not  made  out  his  case. 
lb. 

Objeetion  that  complainants  in  bill  quia 
Urnet  have  not  exhibited  with  their  bill  au- 
thority under  which  trustee  in  equity  sold 
them  property  in  question  is  not  tenable, 
sale  being  judicial  one;  and  power  to  sell 
having  Men  recited  in  deed  of  trustee, 
maxim.  Id  cerium  esi,  quod  eertum  reddi 
potest,  is  applicable  as  well  as  maxim,  Omnia 
rocU  prtBsumuntwr.    Polk  t.  Bose,  89  D.  773. 

In  suit  of  qniet  title,  oomplainant  is  not 
bound  to  show  perfect  title  against  all  the 
world,  aa  in  possessory  action.  Bucker  t. 
J>oole9,  95  D.  614. 

12.  Matters  of  defense.  —  Claim  of 
equitable  title  to  land  by  parol  gift  is  re- 
pugnant to  and  inconsistent  with  claim  of 
•qoitable  title  to  same  land  arisine  from 
|Niyment  of  purchase- money,  and  oefense 
setting  up  both  such  titles  wUl  be  rejected. 
Cox  y.  Cox,  67  D.  432. 

Poesession  of  land  by  son  with  legal  title 
in  his  father  does  not  tend  to  prove  equita- 
ble title  in  son,  either  by  reason  of  parol 
gift  or  payment  of  purchase- money.     76. 

13.  ^e  proper  decree.  — When  nomi- 
nal trust  operates  to  cloud  title  and  embar- 
rass alienation,  conveyance  will  be  decreed 
in  accordance  with  practice  of  courts  of 
chancery.     Koy  v.  Scales,  78  D.  399. 

It  is  proper  to  decree  that  deeds  consti- 
tuting cloud  be  set  aside  and  removed;  but 
court  should  not  decree  that  holder  of  such 
deed  convey  his  title  thereunder  to  com- 
plainant.    Bucker  v.  DooUy,  95  D.  614. 

14.  When  defendant  is  entitled  to  a 
decree.  —  Wife  is  entitled  to  have  title 
quieted  in  her  ih  action  to  quiet  title  brought 
by  purchaser  at  execution  sale  against  her 


and  her  husband,  where  husband  conveyed 
by  misdescriptioi^  to  wife's  fatther,  who  after- 
nrards  conveyed  voluntarily  to  her  by  same 
description;  and  afterwards  Judgment  was 
entered  against  husband,  in  whom  naked 
legal  title  still  remained,  but  he,  before  exe- 
cution sale  of  land,  exeonted  deed  to  wife^ 
reciting  therein  that  it  was  made  to  correct 
mistakes  in  two  former  deeds;  and  heirs  of 
first  grantee  are  not  necessary  parties  for 
this  purpose.    Thomas  ▼.  Kmnsdyt  05  D. 

74a 

OIiUBS. 
See  AflsociATioHi^  IL 

CO-COKSPIBATOBa 

Declarations  of,  see  CoiiapiiLAOTt  4^  17;  Bti« 

DSMCI,  165. 
Who  are,  ses  Conspikaot,  9L 

CODES  OF  PBOCEDUBB. 

Amendment  of  pleadings  in  actions  under, 
see  Flkadino,  171. 

Bvidence  under  the  pleadings  in  actions  un- 
der, see  Flsadiko,  153-158. 

Foreclosure  suite  under,  see  MoxTGAan^ 
7a-lll. 

Parties  to  actions  under,  see  Partus,  1-14. 

Pleading  in  actions  under,  see  Plsadino,  IIL 

Service  of  process  in  actions  under,  see  Fao- 
0B8S,  22-35. 

Supplemental  complaint  nnder,  see  PuAl^ 
IMO,  173. 

ooDicii.a 

General  re^^uisites  el,  see  Wtum,  I4i 
Interpretation  o^  see  Wilij\  76. 

COHABITATIOK. 

Proof  of  marriage  by,  see  Mabbiaob  awd 
DivoRCS,  16. 

Promise  to  marry  in  future  followed  by,  ef- 
fect ^  see  Ma&rxaob  akd  Diyobo^ 

Unlawful,  see  Advltxbt;  Bioaxt. 

oonr. 

Judicial  notice  of,  see  Btidbhoi,  20l 
Payments  in  spurious,  see  Patmrnt,  24. 
Tender,  when  contract  is  payable  in,  see 
Tbndsr,  4i 


GOIiIiATERAIf 

Of  execution  sale,  see  Bxecution,  101. 

Of  judgments,  see  Judgmsnt,  92-98. 

Of  judgment  in  attachment,  see  Attach- 
ment, 121. 

Of  justice's  judgment,  see  JusTion  ow  thr 
Pkacr,  28. 

Of  public  sale,  see  Jitdioial  Bali,  20. 


COIiIiATEBAIf  SECUBITY. 

Generally,  see  Plsdob,  etc.,  11. 
Taking  accommodation  paper  as^  sse  BiLU 
AND  Notes,  147. 
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Taking  bill  of  lading  as,  see  Billa  or  Lad- 
ing, 14. 

Taking  negotiable  paper  as,  what  title 
passes,  see  BiLia  an]>  Notbs,  132-137. 

Pledge  of,  by  broker,  see  Brokers,  16. 

Purchaser  of  note,  when  entitled  to  benefit 
o^  see  Bills  and  Notes,  121. 

OOLIiEGTIOK. 

By  constables,  see  Constables,  2. 

Duties  and  liabilities  of  banks  M  io^  see 

Banks  and  Banking,  42-46. 
Guaranty  o^  see  Guabantt,  18. 
Implied  powers  of  agents  as  to^  see  Aobmot, 

20. 
Of  assets,   by  personal  representatiTes,  see 

Executors  and  Administrators,  60. 
Of  city  taxes,  see  MuNiozrAL  Cortorationa^ 

26. 
Of  duties  on  imports,  see  Rbvbnub,  1. 
Of  purchase-nkoney  for  decedent's  Unds,  see 

Executors  and  Administrators^  68. 
Of  school  tax,  see  Schools,  6-8. 
Of  taxes  and  assessments,  when  sojoined, 

see  Injunction,  23. 
Of  taxes,  compelling,  see  Mandamus,  16. 
Of  taxes.  generallT,  see  Tazbs^  IIL 
Of  ward  s  assets,  by  guardian,  see  OUARDIAB 

AND  Ward,  13. 

OOLLEOTOBa 

County  collector,  see  Counties,  10. 
Express  companies  as,  see  Express  Com- 

PANIBS,   10. 

Of  school  taxes,  powers  and  duties  o^  see 

Schools,  8. 
Of  taxes,  liabilities  of,  see  Tazbs,  4L 

CGIiliEGES. 

Exemption  of  property  o^  from  taxation, 

see  Taxes,  27. 
Gifts  to^  when  Talid  as  charitable  gifts,  see 

Charities,  3,  6,  7. 

1.  Status  as  corporate  bodisB.— In- 
corporated colleges  and  academies,  endowed 
with  property  by  public  or  private  donation, 
are  private  eleemosynary  corporations,  and 
of  thu  character  is  corporation  of  Regents  of 
the  University  of  Maryland.  Univer*Uy  qf 
Maryland  y.  WUUam»,  31  D.  7Z 

Such  regents  are  Tisitors  of  that  corpora- 
tion,    lb, 

2.  OharterB. —  Police  or  sanitary  regula- 
tion in  charter  of  medical  institution,  pro- 
viding for  examination  and  licensing  by  such 
institution  of  persons  seeking  to  practice 
medicine,  and  tor  payment  of  fee  therefor, 
and  imposing  fine  for  practicing  without  such 
license,  creates  no  vested  right  in  corpora- 
tion which  will  prevent  repe^  of  such  regu- 
lation.    76. 

Act  of  1812,  creating  corporation  of  Re- 
gents of  the  University  of  Maryland,  did 
not  destroy  or  merge  in  it  corporation  of 
Reirents  of  the  CoUege  of  Medicine,  exist- 


ing under  act  of  1807,  but  both  continue  ai 
separate  and  corporate  bodies,  with  nnim- 
paired  rights  and  franchises,  their  respectiTs 
powers  being  entirely  compatible,     /o. 

8.  Statute  enforcing  college  disci' 
pline.  —  Statute  impoain|(  penalty  upon  liv* 
ery -stable  keepers  for  giving  credit  to  under- 
graduates of  college,  without  oonsent  of 
soi^e  authorized  officer  of  college,  or  in  viola- 
tion of  its  rules,  is  not  unconstitutional; 
but  in  action  on  such  statute,  declaration 
must  allege  that  rules  have  boon  established 
and  officer  authorized,  eto.«  pursuant  te 
stetnte.    ^operv.  Harvard  CoUtgt,  11  D.  IMl 

OOLIiISIOKS. 

Between  vesseUb  liability  for,  see  SHiFrai^ 

V. 
On  highways,  actions  for,  see  Hiohwats,  SI, 
When  loss  by,  covered  by  msrine  poliej. 

see  Insuramoi^  130. 

ooiiXiOauixnc. 

Office  o^  see  Slakdrr,  18. 

COLLUSIOK. 
Impeachment  of  judgment  for,  ese  Jviie> 

MBNT,  98. 

Vacating  publio  sale  for,  see  Judicial  Sal^ 

18. 
When  avoids  exeontum  sale,  see  Bxaconoi^ 

OOLOB  07  XITIJB. 

What  ooostitutes,  see  Adtbrss  PosBnsH% 

8.  

COMITY. 

Between  the  states,  see  Stath^  & 

OOMKEKOBIOENT. 

Of  action,  to  stop  running  of  statute  of  liei- 
itations,  see  Libiitatioms  of  Acnoits^  IX 
Of  carriers*  liability,  see  Carriers,  3S. 
Of  late  civil  war,  see  War,  Iti. 
Of  liability  for  baggage,  see  Carribrs,  81. 
Of  pleadings  at  law,  see  Plbadimo,  8L 

COMMENTS. 

By  court  upon  evidence,  see  Trial«  77,  SX 
On  defendants'  failure  to  testify,  see  Triai^ 

177. 

COMMEBCB. 

[Includes  the  respective  powers  of  the  general 
(j^vernmeot  and  ox  the  states  to  regulate  cAm- 
merce  between  the  states  and  with  foreign  oer 
tions.1 

Commercial  paper,  see  Bills  akd  Nom^ 
Customs  duties,  see  RsvitruR,  1-3. 
Embargo  and  non-intercourse  laws,  see  War, 

9. 
State  statutes  attempting  le  regulate,  see 

Statotks,  27. 

1.  Power  of  Congress  to  resrolRt^ 

generally.  —  Power  of  Congress  to  regulaH 
couitiierce  is  restricted  to  such  waters  as  car 
be  employed  in  oommeroe  between  states,  er 
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between  a  ttata  and  a  foreign  nation.  Mwre 
▼.  Keane,  52  D.  655. 

Snch  power  of  Congress  is  not  restricted  to 
commerce  on  salt  water.     76. 

2.  This  power  includes  power  to  reg- 
ulate navigation.  —  Power  to  regulate 
commerce  includes  like  power  to  regulate 
navigation,  except  aa  to  Indian  tribes. 
Ih. 

Power  of  Congress  to  regulate  commerce 
with  Indians  does  not  include  navigation 
with  Penobscot  Indians.     Ilk 

Power  of  Congress  may  extend  to  all  rivers 
navigable  in  faoti  without  reference  to  flow 
of  tides.     Thames  Bank  v.  Lovtlk  46  D.  332. 

8.  Concurrent  power  of  tiie  states. 
—  Existence  of  an  unexercised  power  in  Con- 
gress does  not  prevent  necessary  exercise  of 
similar  or  equivalent  power  by  states,  if  they 
originally  possessed  it.     lb. 

Right  of  states  to  regulate  commerce  is 
concurrent  with  that  of  Congress,  provided 
always,  however,  that  all  state  regulations 
inconsistent  with  those  of  federal  govern- 
ment on  this  subject  must  give  way.  People 
▼.  Coleman^  60  D.  581. 

4.  Internal  state  commerce  not 
within  control  of  Congress.  —  Coasting 
license  to  vessel  on  interior  waters,  from 
which  it  could  not  reach  another  state  or 
nation,  is  wholly  inoperative  and  unauthor- 
ized.    Moore  v.  Feazie,  52  D.  655. 

Act  granting  exclusive  navigation  by  steam- 
power  on  that  part  of  river  From  which  ves- 
sel cannot  be  navigated  to  another  state  or 
foreign  state  is  constitutional.    lb, 

5.  Wliat  state  laws  are  attempted 
regulations  of  commerce.  * — Act  of  legis- 
lature of  New  Jersev  relating  to  corporations 
doing  business  in  that  state,  not  being  cor- 
porations of  that  state,  which  provides  that 
"  every  snch  company  so  doing  business  shall 
pay  a  transit  duty  of  three  cents  on  every 
passenger,  and  two  cents  on  every  ton  of 
goods,  wares,  and  merchandise,  or  other  arti- 
cles, carried  or  transported  by  or  for  such 
company  on  any  railroad  or  canal  in  this 
state  for  any  distance  exceeding  ten  miles, 
except  passengers  and  freight  transportated 
exclusively  within  this  state,'*  is  uncoostitu- 
tional,  as  an  attempt  to  regulate  commerce 
among  several  states.  Erie  H'y  C7a  v.  StaU^ 
86  D.  226. 

Imposing  tax  upon  that  portion  of  corpo- 
ration's business  relating  exclusively  to  trans- 
portation of  goods  in  proportion  to  its  vol- 
ume, from  one  state  to  another,  amounts  to 
tax  upon  goods  themselves.  Right  to  place 
this  duty  on  this  business  of  corj^ration  is 
equivalent,  considered  as  prerogative  of  state 
government,  to  right  to  tax  goods  them- 
selves,    /ft. 

Whenever  taxation  of  commodity  would 
amount  to  regulation  of  commerce,  so  will 
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taxation  of  insepsrable  incident  or  necessary 
concomitant  of  snch  commodity.  With  re- 
gard to  commerce  between  several  states, 
transportation  is  aa  much  part  of  such  com- 
merce as  goods  themselves.     76. 

State  statute  required  railroads  connecting 
with  railroads  outside  of  state  to  tramt'er 
freight  and  passengers  at  point  within  state. 
HeUi,  void,  as  an  attempt  to  regulate  com* 
merce  among  states.  CoutwU  Bluffs  v.  Kansas 
etc  R.  R.  Co,,  24  R.  773. 

Act  forbidding  any  person  to  employ  or 
induoe  laborers  to  leave  certain  counties  lor 
purpose  of  removing  them  from  state  with' 
out  paying  designated  license  tax  to  such 
counties  is  unconstitutional.  Joseph  v.  Raw 
dolpK  46  R.  347. 

o.  What  are  not.  — State  law  must  act 
directly  as  regulation  of  commeroe  before  it 
will  be  pronounced  unconstitutionaL  Coin* 
V.  Ei-ie  ky  Co.,  1  R  399. 

Ordinance  imposing  wharfage  charge  upon 
all  packages  lauded  or  shipped  within  city 
Umits  is  not  in  conflict  with  that  clause  of 
federal  constitution  giving  Congress  power 
to  regulate  commerce  with  several  states  and 
foreign  nations,  and  declaring  that  no  state 
shall  tax  or  lay  duty  on  exports  or  imports. 
Worsley  v.  Second  MunicipaUty,  41  D.  333. 

Annual  tax  in  West  Virginia,  on  value  of 
steamboats  plying  between  West  Virginia 
and  Ohio,  and  owned  and  having  their  home 
port  in  former  state,  is  not  in  viulation  of 
provisions  of  federal  constitution  prohibiting 
states  from  levying  tonnage  duty  and  secur- 
ing to  Congress  exclusive  right  to  regulate 
interstate  com  merce.  Wfteeler  etc  Co.  v. 
CUy  qf  mieelmg,  27  R  552. 

City  ordinance,  requiring  license  fee  from 
owners  of  tow-boats  running  on  Mississippi 
River  to  and  from  Gulf  of  Mexico,  does  not 
impose  duty  on  tonnatre,  and  is  not  regula- 
tion of  commeroe.  JVew  Orleans  v.  EcUpss 
Tow-boat  Co,,  39  R.  279. 

Tax  imposed  by  state  of  Louisiana  on  coal 
brought  there  from  Pennsylvania  for  sale  is 
not  unconstitutional  as  impairing  immuni- 
ties and  privileges  of  citizens  of  Pennsyl- 
vania, as  regulation  of  commerce,  or  as  levy 
ing  duty  on  an  import.  Brown  v.  Houtdoh, 
39  R.  284. 

Legislative  enactment  fixing  rates  of 
charges  for  freight  over  railroads  within 
state  cannot  be  applied  to  cou  tracts  for 
transportation  from  state  to  points  in  other 
states.  Carton  v.  ///.  Centt-al  R.  R.  Co,,  44 
R.  672. 

Statute  subjecting  to  punishment  railway 
companies  runnmg  freight  trains  on  Sunday 
is  not  unconstitutional,  although  freight  in 
question  is  in  course  of  transportation  to 
other  states.  State  v.  Railroad  Co.,  49  & 
290. 

Statute  imposing  penalty  on  an^  railroad 
which  shall  charge,  for  transportation  of  any 
freight  over  its  road,  greater  amount  thaa 
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shall  be  charged  at  same  time  by  it  for  eqiicil 
quantity  of  same  class  of  freight  trausported 
in  same  direction  over  any  portion  of  same 
railroad  of  eqaal  distance,  doe3  not  apply  to 
freight  to  be  traosported  to  other  states. 
FrdglU  DUcrimincUion  Cases,  59  R.  247. 

City  was  authorized  by  charter  to  license, 
tax,  and  regalate  merchants,  express  com- 
panies, agents,  insurance  compauies,  etc. 
Under  this  power  it  imposed  cut  valorem  tax 
on  ^ross  annual  receipts  of  express  company 
derived  from  its  business  done  in  cHy.  Busi- 
ness of  company  consisted  in  receiving  goods 
for  transmission  to  points  outside  states  to 
to  which  its  own  line  did  not  extend.  Held, 
1.  That  power  oonferred  was  valid  under 
state  constitutional  provision  enjoining  uni- 
form rule  of  taxation;  2.  That  it  was  not  in 
conflict  with  provi8i9ii  of  federal  constitu- 
tion granting  to  Congress  exclusive  power  to 
reguUte  commerce  among  several  states;  8. 
That  its  exercise  was  valid,  although  tax  was 
different  from  that  imposed  on  merchants. 
Am,  Unkm  Sxp.  Co.  v.  City  qfSk  Joieph,  27 
R.882. 

Constitution  provides  that  all  taxes  shall 
be  assessed  in  exact  proportion  to  value  of 
property,  and  shall  not  exceed  one  per  cent 
of  such  value.  Statute  provides  for  tax  of 
two  per  cent  on  gross  amount  of  receipts 
of  telegraph  companies.  Held,  not  infringe- 
ment of  said  constitutional  provision,  nor  of 
that  of  federal  constitution  as  to  interstate 
commerce.  West.  Utucn  TeL  Co.  v.  Board 
qf  Assessment,  60  R.  99. 

7.  State  lawB  regnilating  river  navi- 
g^ation.* — Act  of  state  legislature,  impos- 
ing reasonable  tolls  as  compensation  for  ren- 
dering navigable  a  river  within  its  own 
borders,  is  constitutional,  unless  it  conflicts 
with  actual  exercise  of  the  power  of  Con- 
gress. Thames  Bank  v.  LoveU,  46  D.  332. 
S.  P.,  Wisconmn  River  Imp.  Co.  v.  Manson,  28 
R  542;  Carondelet  Canal  etc  Co.  v.  Parker, 
29  R.  339. 

Power  of  a  state  to  exact  tolls  from  ves- 
sels sailing  in  river  made  navigable  by  it  is 
not  prohibited  by  fact  that  Congress  has 
made  appropriation  for  improvement  of  the 
river,  and  has  established  port  of  delivery 
on  it.     Thames  Bank  v.  Loeell,  46  D.  332. 

Tolls  levied  bv  state  on  vessels  navigating 
river  within  its  borders  are  not  in  nature  of 
tonnage  duties.     lb. 

Consent  of  Congress,  by  which  state  is  au- 
thorized to  empower  one  corporation  to  as- 
sess toll  for  performing  certain  services,  will, 
unless  expressly  withdrawn  by  Congress,  in- 
ure to  benefit  of  any  subsequent  corporation 
chartered  by  state  to  perform  and  which  does 
perform  said  services.  Carondelet  Canal  etc. 
Co.  V.  Parker,  29  R  339. 

Statute  of  Massachusetts,  prohibiting  driv- 
ing or  floating  of  logs,  timber,  etc,  down 
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Connecticut  River,  unless  same  are  formed 
into  rafts  and  sufficiently  manned,  is  consti- 
tutional as  to  loss,  etc.,  coming  from  another 
state  through  Massachusetts  on  way  to  third 
sfcato.  Harrigan  v.  Connecticut  River  Lumber 
Co.,  37  R.  387.  S.  P.,  Craig  ▼.  Kline,  3  R 
636. 

8.  State  laws  interfering  witli  Immi- 
gration. —  Legislature  passed  act  rt^uiring 
master  of  any  vessel  arriving  at  port  of  San 
Francisoo^  from  any  port  out  of  state,  to 
make  report  of  condition,  occupation,  etc., 
of  every  person  or  passenger  not  being  citi- 
zen of  United  States.  Act  also  required 
owner  or  consignee  of  vessel  to  give  bond  for 
each  passenger  included  in^uch  report,  con* 
ditioned  to  indemnify  each  and  every  town, 
county,  or  city  against  all  costs  and  expenses 
incurred  for  relief  or  support  of  persons 
named  in  bond,  within  two  years  from  date 
of  bond.  In  action  brought  against  defend- 
ants to  recover  forfeiture  for  failnre  to  give 
said  bonds,  complaint  alleged,  among  oUier 
things,  that  defendants'  steamship  bron^t 
four  passengers,  not  citizens  of  United 
States;  that  master  had  duly  made  his  rs- 
port  thereof,  but  that  defendants  had 
refused,  after  due  request,  to  give  bonds  r»- 

?[uired  by  statute.  Answer  alleged  that  said 
our  passengers  were  persons  in  prime  of 
life,  sound  in  body  and  mind,  and  neither 
paupers,  vagabonds,  nor  criminals.  On  de- 
murrer to  answer, —  held,  that  so  much  of  act 
as  required  bond  for  persons  sound  in  body 
and  mind,  and  neither  paupers  nor  criminals, 
was  in  violation  of  constitution  of  United 
States,  and  void.  State  v.  Steamship  GMutf- 
tuUon,  10  R  303. 

9.  taxing  or  licensing  sales  by 

sample.* — Requiring  non-residents  to  ob- 
tain license  before  selling  goods  by  card  or 
sample, — AeU,  constitutionaL  Ward  y.  State, 
1  R.  50  (reversed,  12  WalL  418).  See  i& 
parte  Asher,  59  R.  275,  note. 

State  statute  required  license  to  be  ob- 
tained bv  every  person  selling  goods  by 
sample  who  was  not  a  ''resident  merchants 
Held,  that  as  a  man  may  be  resident  citisen 
and  not  resident  merchant,  and  revene^ 
there  was  no  discrimination  in  favor  of  citi- 
zens of  state,  and  therefore  statute  was  not 
unconstitutional.  Such  statute  is  not  rvga- 
lation  of  commerce  between  states.  Speer  v. 
Com.,  U  R  16i. 

State  statute,  imposing  tax  npon  travel- 
inff  agente  and  merchants,  who  go  about 
soliciting  orders  for  goods,  wares,  and  mer- 
chandise, does  not  impose  an v  impost  or  duty 
upon  imports,  does  not  interfere  with  fetleral 
power  to  regulate  interstate  commerce,  anJ 
is  not  unconstitutional.  Ex  parte  RoUnmnt 
28  R  794. 

10.  — ^  restricting  rights  of  fbreign 
corporations,  t — Conatitutional  provisioa, 
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whore  he  has  jurisdiction,  and  where,  dis- 
charge being  made  by  statute,  conclusive 
evidence  of  facts  therein  shows  on  its  face 
that  all  proceedings  were  regular  and  correct; 
as  where  it  is  alleged  that  discharge  was 
granted  without  notice  to  cre<litors,  **  deceit- 
fully, corruptly,"  etc.,  under  "color  and 
pretense  "  that  adjournment  had  been  hail 
from  prior  hearing,  when  there  was  no  snch 
adjournment,  but  discharge  states  that  there 
was  regular  adjournment.     lb, 

4.  Goiiimissioxiers  of  sinking  fund 
of  state  of  Mississippi,  declaring  as  such 
commissioners,  may,  in  action  at  law,  re- 
cover moneys  l>elonging  to  such  fund,  which 
have  been  loaned  by  them  or  by  their  prede- 
cessors in  office.  CommiastonerB  t.  naiker, 
38  D.  433. 

6.  Oondusiveness  of  decisions  of 
commissioners.  —  Decision  of  commis- 
sioners appointed  in  Vermont  to  audit 
claims  against  estate  is  not  judgment  capable 
of  authentication  under  laws  of  the  United 
States,  conseq^uently  their  disallowance  of 
plaintiff's  claim  in  that  state  cannot  he 
pleaded  in  bar  to  its  allowance  in  New 
Hampshire.     Taylor  ▼.  Bcu-rofi,  64  D.  281. 


that  no  foreign  corporation  shall  do  business 
in  state  without  having  known  place  of 
business  and  authorized  agent  therein,  is  not 
violation  of  federal  constitution;  and  home 
telegraph  company  will  not  be  restrained 
from  impeding  and  obstructing  foreign  tele- 
graph company  in  erecting  and  operating  its 
lines  in  state,  where  complainant  does  not 
show  that  it  has  such  place  of  business  and 
agent.  Amer.  Union  TeL  Co,  T.  WesL  Union 
TtL  Co,,  42  R.  90. 

No  state  can  exclude  a  foreign  telegraph 
company  from  doing  bosineas  within  its 
boundaries.     76. 


OOMMEBCIAL  IKTEBOOUBSE. 

Effect  of  war  on,  see  War,  13»  2d. 

COMMISSBDNEKS. 

Apportionment  of  stock  by,  see  Corpora- 

Tions,  67. 
Assessment   of  damages  by,  see  Emimikt 

Domain,  19. 
In  lunacy,  appointment  and  powers  of^  see 

Insanb  Psrsoms,  15. 
In  partition,  see  PARTrnoM,  20^  21. 
In  proceedings  for  sale  of  infante*  Unds,  see 

Imfants,  U. 
Of  counties,  see  CouHTU8»  6L 
Of    highways,  powers  snd   duties   oi^  see 

Highways,  16. 
Of  levees,  see  Of figsrs,  00. 

1.  Powers  o£ —  Commissioners  appointed 
in  chancery,  fro  hoe  vice,  may  be  empowered 
to  ascertain  and  repnort  boundaries,  or  anv 
other  matter  of  detail,  ascertainable  by  cal- 
culation and  resulting  from  matters  in 
eontest,  to  ascertainment  of  which  attention 
of  parties  has  not  been  directed  by  plead- 
ings; and  their  report,  if  not  except^  to, 
wnl  be  deemed  correct.  Farmer  v.  Samwl, 
14  D.  106. 

Aoconnt  of  rents  and  profits  may  be  taken 
by  commissioner,  as  well  as  by  jury.  New- 
tnan  ▼.  Chapman,  14  D.  766. 

9.  Mnstactinconcert.— Where  power 
Is  conferred  by  statute  on  five  commissioners 
Jointly,  they  must  all  join  in  its  perform- 
SDce,  and  act  of  four  of  them  is  not  valid. 
Ofier  V.  Oommissionera,  1  D.  621. 

8.  Oommissioners  in  insolvency. — 
Gommissioner  is  not  judge  of  record,  who  is 
specially  anthorized  by  statute  to  perform 
certain  duties  of  judge  of  supreme  court  in 
granting  discharges  to  insolvents,  though  he 
acts  juiOcially  within  his  jurisdiction.  Cun- 
mngham  ▼.  BuckUn,  18  D.  432. 

Malicious  and  oormpt  conduct  in  office 
esnnot  be  alleged  or  proved  against  one  act- 
ing under  special  and  limited  jurisdiction, 
in  contradiction  to  his  own  record,  which  is 
made  by  statute  conclusive  evidence.    /  b. 

Commissioner  in  insolvency  is  not  civilly 
fiable  for  alleged  corrupt  and  malicious  mis- 
osadnsl  ts  granting  dischaige  to  insolvent 


OOHMISSION  MEBOHANTS. 

See  Factors;  Forwarders. 

COMMISSIONS. 

Continuance  to  permit  execution  and  return 
of,  see  Trials,  16. 

Obligation  of  factors  with  del  ertdert  com- 
missions, see  Factors,  16. 

Of  auctioneers,  see  Auction,  14. 

Of  brokers,  see  Brokers,  6-10,  18. 

Of  guardians  of  infants,  see  Guardian  akd 
Ward,  40. 

Of  personal  representatives,  see  Executors, 
etc.,  146. 

Of  public  officers,  see  Offiobrs,  8. 

Of  trustees,  see  Trusts,  39. 

Taking  depositions  by,  see  DEPOsmoN,  II. 

When  sheriff  entitled  to,  see  SHXRiFfS,  12. 

When  usurious,  see  Usurt,  7. 

COMMITMEin?. 

To  prison,  generally,  see  Im prison iiiirr,  3. 

For  contempt,  see  Contempt,  23. 

On  body  execution,  see  Exsgotiun,  167. 

COMMITTEE. 

For  locating  and  viewing  highways,  ses 
Highways,  20. 

Of  legislature,  power  of,  to  punish  contempt, 
see  Contempt,  3. 

Of  lunatic,  appointment  and  powers  of,  see 
Insane  Persons,  18-21. 

Of  voluntary  association,  see  Associa- 
tions, 7. 

COMMON. 

Extending  executions 'on  lands  held  In,  see 

Execution,  142. 
Bight  ol  dower  in  lands  held  in,  see  Dowkr,  7. 
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COMMON  CASBXEBS. 

See  Cakbisrs,  and  titles  there  referred  to. 

COMMON  COXTNCHi. 

See  MuHiciPAL  CoRPORATioiri^  SL 

COMMON  COUNTS. 

What  may  be  declared  for  ander,  see  Plxad- 

INO,  15, 16. 
When  proper  in  declaration  on  bill  or  note, 

see  Bills  ahd  Kotes,  266.    See  also 

Assumpsit. 

COMMON  I«AW. 

Bonds  valid  at,  bat  not  as  statntory  bonds, 

see  Bonds,  12. 
Carrying  weapons,  when  offense  at,  aee  CoN- 

csALBD  Weapons,  1. 
Competency  of  parties  to  the  record  at,  aee 

Witnesses,  20. 
Constming  statutes  in  derogation  oi^  see 

Statutes,  52. 
Excluding  persons  interested  in  eyent,  see 

Witnesses,  29-31. 
OfTenBe  of  abortion  at^  see  Aborttoh,  1. 
Offense  of  bribery  at,  see  Bribert,  1,  % 
Rate  of  interest  at,  see  Interest,  18. 
Requisites  of  deeds  at,  see  Deeds,  L 
Rules  of,  as  to  citixenship,  see  Citizenship,  1. 
Rales  of,  as  to  criminal  conspiracy,  see  CoH- 

BPIRAOT,  6. 

Rule  of,  exclndins  husband  and  wife  as  wit- 
nesses, see  Witnesses,  64,  66. 
System  of  pleading  at,  see  Pleading,  L 

1.  How  far  adopted  and  in  force  in 
this  country. — Only  so  mnch  of  English 
law  as  is  adapted  to  onr  oircnmstanoes  and 
customs  is  properly  recognised  as  part  of  onr 
common  law.  Pennoek*s  BgtcUe,  59  D.  718; 
HarknesM  v.  Sears,  62  D.  742;  Vieksbmrg  etc 
^.  H,  Co.  V.  PaUon,  66  D.  552. 

To  that  extent  the  common  law  prevails  in 
District  of  Columbia.  State  ▼.  Cumrnmge,  89 
D.208. 

And  in  Alabama,  Barlow  ▼•  Lamberif  65 
D.  374. 

And  Kentucky.  Latkrop  t.  CommerekU 
Bank,  33  D.  481. 

And  Massachusetta.  Oom.  r.  York,  43  D. 
373. 

And  Michigan.  Rtowt  r.  Keye$,  48  D.  465; 
Lorman  ▼.  Benton,  77  D.  435. 

And  Mississippi.  HemmauKtit  t.  Sealee, 
97  D.  425. 

And  Kew  Hampshire.  State  t.  Moore,  69 
D.354. 

And  Texas.     H^  t.  Staie,  67  D.  630. 

2.  - —  in  probate  courts.  —  Canon 
and  civil  laws  are  parts  of  common  law,  as 
they  are  administered  by  ecdesiastioal  courts. 
Crump  V.  Morgan,  40  D.  447. 

8.  Presumption  of  adoption  in  sister 
state.  —  Common  law  will  be  presumed  to 
prevail  in  sister  state  and  to  ^vem  rights  of 
partiM  to  oontraol  satsred  mte  tfeareisy  in 


absence  of  proof  as  to  what  law  of  stats 
really  is.     Dunn  v.  AcUims,  35  D.  42: 

This  presumption  has  been  aeriouitly 
shaken,  if  not  overthrown,  by  recent  aulhur- 
ities.     Blyatone  v.  BurgeU,  68  D.  65& 

4.  Election  of  common-law  remedT. 
— If  party  elects  common-law  remedy,  he 
must  submit  to  procedure  of  courts  affording 
that  remedy.  By  such  election  both  partiea 
become  entitled  to  have  common  law  admin- 
istered as  it  exists,  and  also  to  trial  by  jury. 
Sawyer  v.  Eastern  Steamboat  Co,,  74  D.  463. 

Plaintiff,  having  chosen  hia  forum,  oinsl 
abide  result.    76. 

COMMON   PLEAS. 

Courts  of,  see  Courts,  21. 

COMMON   BXTMOa. 

As  evidence  of  boundary,  see  BownaaiaL 
16. 

See  also  HsaRsaT. 

COMMON   SOOIJM. 
See  Cbiminal  Law,  19. 

COMMONa 

1.  I>efinition.  —  Common,  er  rigtit  el 
oommon,  is  right  or  privilege  which  aeveral 
persons  have  to  produce  of  lands  or  waters 
of  another.  Van  tUnsoelaer  ▼.  Badcuji  25 
D.  682. 

2.  Common  appendant  is  right  an- 
nexed to  possession  of  arable  land,  by  which 
owner  is  entitled  to  feed  his  beasts  on  lands 
of  another,  usually  of  owner  of  manor  of 
which  lands  entitled  to  common  are  part^ 
and  can  be  claimed  by  prescription  only.    76. 

8.  Oommon  appurtenant  does  not 
necessarily  arise  from  any  connection  of 
tenure,  but  must  be  claimed  by  graot  or  pre- 
scription; it  may  be  created  by  ffraai^  and 
may  be  annexed  to  any  kind  of  lan^  whether 
arable  or  not.    lb. 

Right  of  common,  annexed  to  town  lots 
under  survey  by  state  laying  out  town  into 
lots,  and  reserving  certain  land  therefrom 
for  common  pasture,  is  oommon  appurtenant 
as  distinguished  from  common  appendaaU 
BeU  V.  Ohio  etc  B.  B.  Co,,  64  D.  687. 

Common  is  apportionable  whenever  H  ia 
admeasnrable.     aall  v.  Lawrence,  57  D.  715. 

Common  appurtenant  for  sea- weed,  gravel, 
etc,  is  apportionable,  belonging  equally  to 
every  acre  of  dominant  estate.    /&. 

Proportionate  part  of  oommon  for  aea- 
weed,  etc.,  passes  by  conveyance  of  part  oi 
dominant  estate  with  *'  appurtenancea,**  un- 
less effect  would  be  to  surcharge  servient 
estate,  in  which  event  whole  right  ol  common 
is  extinguished.     lb. 

Although  oommon  appurtenant  may  be 
apportioned,  yet  if  same  person  becomes 
owner  of  part  or  all  of  land  subject  to  eme- 
mon,  and  also  of  part  or  all  of  land  to  whiek 
oommon  ia  aj^iurtcoaut^  h^t  of  eenuuea  is 
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•xtingnithed  as  to  whole.  ZMngaton  t.  Ten 
Sroeek,  b  D.  287. 

Partition  deed  creates  right  of  common 
appurtenant  for  sea- weed,  gravel,  and  stone 
npon  one  part  of  divided  tract  in  favor  of 
other,  so  far  as  owner  of  share  to  which  it  is 
appurteuaut  may  think  proper  or  protitable 
for  use  on  such  part,  where  by  doea  there  is 
granted  to  owner  of  such  part,  his  heirs  and 
assigns,  "  free  liberty  of  carrying  away " 
gnivel,  sea-weed,  and  stones  on  beach  be- 
longing to  other  part,  **  and  also  liberty  to 
tip  the  sea- weed  on  the  bank  "  on  snch  other 
parL     hall  v.  Lawrence,  57  D.  715. 

Conveyance  of  land  with  "appurte- 
nances "  passes  right  of  oommon  sppurte- 
naut  thereto.     lb, 

4.  Common  in  groM  has  no  relation  to 
tenure  of  lands,  but  is  annexed  by  deed  or 
prescription  to  a  man's  person,  ran  Mens- 
welaer  v.  HadcUff,  25  D.  582. 

Right  in  gross,  and  not  right  appurtenant, 
li  created  by  aereement  on  ^urt  of  one  tenant 
ia  oommon  of  tract  of  land  who  is  also 
■everal  owner  of  adjoining  tract  that  he  will 

Sive  his  co-tenant  privuege  of  purchasing 
ia  andivided  moiety  of  common  land  within 
eertasn  time  at  certain  price,  and  that  if 
•oeh  purchase  is  made  he,  his  hein  and  as- 
fligna,  shall  have  an  equal  privilege  with  co- 
tenant  of  taking  sea-weed  on  said  tract,  and 
this  riffht  does  not  innre  to  benefit  of  one 
who,  after  agreement,  but  bef<»«  any  pur- 
chase of  such  undivided  moiety  by  co-tenant, 
imrchases  adjoining  tract  from  other  tenant 
in  common.     Had  v.  Lawrence,  57  D.  715. 

5.  Common  of  estovers*  is  right  tenant 
haa  to  take  necessary  wood  and  timber  from 
woods  of  lord  for  fencing,  fuel,  etc.,  and  may 
be  either  appendant  or  appurtenant.  Van 
ReMseUuT  v.  Radeiiff,  25  D.  582. 

Common  of  estovers  belongs  to  entire  tract 
AS  an  entirety,  and  if  owner  of  such  tract 
eonveys  to  different  persons,  common  is  ex- 
tinguished, and  cannot  be  revived  but  by  new 
grant.    Ih. 

Where  oommon  of  estovers  descends  upon 
•everal,  although  they  cannot  enjoy  it  sever- 
ally, they  may  convey  to  one  who  might  en- 
joy it  in  severalty  as  an  entirety.  /&. 
^  6.  Bights  of  commoners.  —  Parol  no- 
tice of  intention  to  throw  up  land  to  com- 
mon feeding,  etc.,  under  statute,  ia  sufficient. 
Jfolladay  v.  Mmh,  20  D.  67& 

Want  of  notice  to  other  proprietors  cannot 
be  taken  advantage  of  by  one  who  has  re- 
ceived such  notice.    lb. 

Lord  of  manor  may  improve  his  waste  land, 
provided  he  leaves  enough  for  ^ose  entitled 
to  common.  Van  Benaaekter  t.  ItadoUff,  25 
D.  682. 

Commoner  of  right  to  take  herbage  by 
■Mmths  of  his  cattle  haa  no  incidental  risht 
to  keep  common  open  a«  ornament  to  his 

It  efUle  tenant  to  ciloviiibiM  sole,  MH. 
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dwelling,  or  as  contributing  to  his  own  per* 
sonal  pleasure  or  convenience,  and  he  is  mere 
trespasser,  except  when  in  necessary  attend- 
ance on  his  depasturing  cattle.  Bell  v. 
Oldo  etc  /?.  R,  Co.,  64  D.  687. 

7.  Extinguishment.  —  To  bar  common, 
improvements  by  lord  must  be  actual  h(ma 
fide  improvements;  mere  possession  fence  is 
not  sufficient.  Stranger,  however,  cannot 
Question  the  sufficiency  of  improvement. 
Van  Renawlaer  t.  Radciiff,  25  D.  582. 

Where  common  is  not  apportionable,  pur^ 
chase  by  commoner  of  part  of  the  land  sub- 
ject to  oommon  extinguishes  it.  lb,;  Hall 
V.  Lawrence,  57*D.  715. 

Conveyance  of  part  of  dominant  estate  to 
owner  of  servient  estate  extinguishes  com- 
mon appurtenant  for  taking  sea- weed,  gravel, 
etc.,  as  respects  part  so  conveyed,  but  leaves 
it  intact  as  to  residue.  Haii  v.  Lctwrence,  SI 
D.  716. 

Common  appurtenant  for  sea- weed,  gnvcl, 
etc.,  is  not  severable  from  land  to  which  it 
is  appurtenant,  and  reservation  of  such 
right  of  common  to  grantor  in  conveyance  of 
part  of  dominAnt  estate  ia  void.     lb. 

Commoner  whose  right  has  been  extin- 
guished entirely  has  no  interest  sufficient  t^ 
ask  for  injunction  to  restrain  trespasser  ok 
rights  of  other  commoners.  BeU  v.  Ohio  etc 
R.  R.  Co,,  64  p.  687. 

Person  having  right  of  common  appurte- 
nant,  who  becomes  purchaser  or  disseisor  el 

{>art  of  land,  subject  to  easement  thereby, 
OSes  all  his  risht  of  common,  and  his  ng,hi 
to  incidents  of  light,  air,  and  prospect  fiUl 
with  it     lb.  r      r- 

OOHMXTNIOATIOHS. 

What  are  privileged,  see  Libkl,  5,  6;  Slan- 

DXR,  12,  13. 
With  jurors,  when  ground  for  new  trial,  see 

New  Trial,  21. 
Between  court  and  jury,  new  trial  for,  see 

New  Trial,  71. 
Between  physician  and  patient,  see  Phtsi- 

ciANs  AND  Surgeons,  7. 
Between  counsel  and  client,  see  Attorn  it 

AND  Clisnt,  IV. 

COKMUNITT  PBOPEKTT. 

See  Husband  and  Wurs,  VL 

COMMUTATION. 

Of  sentence,  for  good  behavior,  see  Impris* 
onmrnt,  7. 

COMF.'VBISOV. 

Of  handwriting,  when  allowable,  see  Evi- 
DRMCR,  186-188;  WiTNRaaBa,  130^  133. 

COMPENSATION. 

For  deficiency  in  quantity  of  land  conveyed, 
see  Vrndob  and  Purchaser,  28,  69. 

For  improvements,  on  failure  of  titl%  see 
VnrSOB  AM9  PVROBASER,  9SL 
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For  improvementSy  tee  Ein^T,  7;  Eject- 
ment, 56. 

For  land  taken  by  railroad,  Me  Railroad 
Companies,  18. 

For  property  taken  for  public  nae,  see  Emi- 
nent Domain,  15-lS. 

For  special  senrices  by  partner,  see  Pabt- 

NERSUIP,  67. 

For  tenant's  improvements,  see  Landlord 
AND  Tenant,  24. 

In  lien  of  specific  performance,  see  Speoitio 
Pertormance,  45,  46. 

Of  agents,  see  Aoenoy,  32. 

Of  arbitrators,  see  AitBiTBAigON,  etc.,  19. 

Of  assignee  for  creditors,  see  Absionments, 
etc.,  29. 

Of  attorneys,  and  lien  therefor,  see  Attor- 
NET  AND  Client,  UL 

Of  city  officers,  see  Municipal  Corpora- 
tions, 81. 

Of  committee  of  lunatic^  tee  Ihsakb  Per- 
sons, 21. 

Of  corporate  officers,  see  Corporations^  14ft. 

Of  experts,  see  Wftnesses,  10. 

Of  master  of  yessel,  see  Shippjno,  36^  87. 

Of  minister,  see  Rblioioub  Sertioes,  13* 

Of  pension  agents,  see  Pensions,  2,  3. 

Of  personal  representatives,  see  Executors, 
etc.,  144-147. 

Of  physicians,  see  Phtbioianb  axd  Sur- 
geons, 3. 

Of  public  officers,  see  OmcERS,  25,  26. 

Of  servants,  see  Master  and  Servant,  3-6. 

Of  sheriff,  on  attachment,  see  Attachment, 
73. 

Of  teachers,  see  Schools,  14. 

Of  trustees,  see  Trusts,  38. 

Of  wharfingers,  see  Wharves,  4^  & 

Of  witnesses,  see  Witnesses,  L 

COMPETENOT. 

Of  attesting  witnesses,  see  Wills,  23. 
Of  experts,  see  Witnesses,  132-137. 
Of  impeachingwitness,  see  Witnesses,  89. 
Of  jurors,  see  Trial,  136. 
Of  witnesses,  generally,  see  Witnesses,  IL 
Of  witnesses,  objections  to,  see  Witnesses, 
36. 

OOMPULINANTa 
Joinder  of,  see  Parties,  17-19. 

COMFIiAINT. 

By  female,  as  to  rape,  see  Rape,  9. 

Effect  of,  as  evidence,  see  Plsadino,  169. 

Failure  of,  to  state  facts  constituting  eanse 
of  action,  see  Pleading,  125. 

For  partition,  see  Partition,  17. 

In  actions  against  carriers,  see  Carriers, 
112. 

In  actions  for  fraud  or  deceit,  see  Fraud,  19. 

In  actions  for  seduction,  see  Seduction,  7. 

In  action  for  slander,  see  Slander,  16-21. 

In  action  on  contracts,  see  Contracts,  161. 

In  actions  on  insurance  policy,  see  Insur- 
ance, 188. 

In  aotioBs  on  judgments^  see  Jvoomevt,  186. 


In  actions  under  codes,  see  Pleadiho,  94. 

In  ejectment,  see  Ejectfment,  23. 

In  forcible  entry,  see  Forcible  Entry,  9. 

In  libel  suit,  see  Libel,  9. 

In  replevin,  see  Replevin,  20. 

In  suit  by  creditor  to  set  aside  oonveysjieeb 

see  Fraudulent  Convbtancbs,  21. 
In  suit  for  injunction,  see  Injunction,  43. 
In  suit  on  check,  see  Chiscks,  19. 
Supplemental,  under  codes,  see  Plea  dim:, 

173. 
To  foreclose  mechanic's  lien,  see  Mechanic's 

Lien,  22. 
To  foreclose  mortgage,  see  Mortqaobi^  82. 

COMPIiETENESS. 

Of   contract  sought  to  be  specifically  en- 
forced, see  SPBcmo  Periormanc^  14. 

OOMPOSinON& 

In  bankmptcy,  see  Bankruptot,  31. 

Of  debts,  see  DbbTor  avd  Crrdttob,  1S-I6L 

OOMPOUNB  IHTEBEST. 
When  allowable,  see  Imterbr,  S4,  2ft. 

COMPOXXNDINa  OFFENSES. 

Invalidity  of   agreements  relative   to^   see 
Contraotb,  104. 

OOMFBOKISB. 

Aathority  of  attorney  to  make,  see  Arrom- 

FET  AND  Client,  18. 
By  partner,  when  bind  firm,  see 

SHIP,  50. 
Declarations  made  with  a  view  to, 

DENCE,  150. 
Of  doubtful  claims,  see  Contraotb,  27. 
Right  of  representative  to  make,  see  Kxscv- 

tors  and  Administrators,  76. 
Settlements  of  accounts,  see  Aoooumts,  ft. 
See  also  Accord  and  Satisfaction;  Rhi.essb. 


1.  CoiiBideration.  —  Compromise  el 
doubtful  claim  is  sufficient  oonsideratioa 
for  a^eement  to  com]^romise  and  divido 
land,  if  both  parties  claim  land  under  coa- 
flicting  tities.     Weed  v.  Terrp,  45  D.  2S7. 

Existence  of  conflicting  patents,  located 
on  same  land,  and  held  by  opposite  parxiee 
to  compromise,  constitutes  good  fonDilatioa 
and  consideration  for  sndi  eompaxMniaa. 
MOUv.  Lte,  17  D.  118. 

Defendants  bein^^  unable  to  pay  nndio* 
pnted  liability  of  six  thousand  four  hondred 
dollars,  which  thev  had  incurred  by  breach 
of  contract  with  plaintiff,  it  was  agreed  tliat 
if  defendants  would  borrow  of  their  frien>U 
and  pay  three  thousand  five  hundred  dollan, 
and  agree  to  pay  additional  sum  as  sooa  as 
they  were  able,  up  to  seventy-five  ceiite  oa 
dollar,  plaintiff  would  compromise  hi*  claim. 
Defendants  borrowed  and  paid  the  three 
thousand  five  hundred  dollars,   mainly   ia 

(checks  of  their  friends.     Ifekk  that  this  did 
not  preolude  plaintiff  from  suing  for  residao 
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9t  elaim,  there  being  no  consideration  for 
eompromiae.     Bunge  t.  Koop,  8  R.  646. 

8.  CondusivenoBS.  —  Compromise  of 
doabtfnl  rights  proenred  without  such  deceit 
as  would  vitiate  anT  other  contract,  con- 
cludes parties,  though  ignorant  of  extent  of 
their  rights,     ffoffe  ▼.  Boge,  26  D.  52. 

Defendant  compromising  suit  by  execut- 
ing new  note  for  sum  less  than  amount  sued 
for  is  bound  by  his  act;  and  when  sued  on 
note  so  ^ven,  is  estopped  from  using  de- 
fense which  should  have  been  used  in  suit 
broosht  upon  claim  upon  which  compromise 
was  founded.  Draper  v.  Owsley,  67  p.  218. 
Fair  settlement  of  conflicting  claims  be* 
tween  parties  is  binding  upon  them,  though 
they  may  have  yielded  legal  riffhts;  and  law 
ehonld  favor  and  encourage  such  settlements. 
Convert  v.  Blumrieh,  90  D.  230. 

Compromise  of  disputed  claims  is  binding 
upon  parties  as  mutual  settlement,  so  far 
as  question  of  consideration  is  concerned. 
farmers'  etc  Co,  v.  Cheanui^  99  D.  492. 

8.  Family  compromises.  —  Cases  of 
family  compromises  and  agreements  affect- 
ing them  are  upheld  with  8tron|^  hand,  and 
an  equity  has  been  administered  in  regard  to 
them,  which  has  not  been  applied  to  agree- 
ments generally,  upon  ground  that  honor 
and  peace  of  families  make  it  just  and 
prooer  so  to  do.  Trigg  v.  Bead^  42  D.  447. 
S.  P.,  Smith  V.  SmUh,  91  D.  761. 
They  will  bs  enforced  when  resting  on 

Eounds  which  would  not  have  been  satis- 
ctory  if  transaction  had  been  between 
strangers.     Smith  v.  Smith,  91  D.  761. 

Family  arrangement,  entered  into  when 
eertain  deeds  were  executed,  may  be  estab- 
lished by  evidence  of  circumstances  tending 
to  show  such  arranffement;  and  deed  other- 
wise invalid  would  l>e  admissible  in  evidence 
if  it  formed  part  of  such  arrangement. 
Jattrdan  v.  Jourdan,  11  D.  724. 

Voluntary  conveyance,  made  with  view 
to  family  settlement,  will  be  effectuated  and 
recognized  in  equity.  Jonu  v.  Jvm»^  16 
D.  36. 

4.  Compromises  between  heirs,  lega- 
tees, etc.  —  Agreement  of  compromise  be- 
tween heir  and  devisee  in  controversy  as  to 
sanity  of  testator  is  not  against  public  pol- 
'icy,  but  is  entitled  to  highest  favor  at  hands 
of  court  of  equity,  and  will  be  supported 
without  inquiry  into  consideration  on  which 
it  is  founded.     Leach  v.  /^o6et,  71  D.  732. 

Agreement  by  beneficiaries  under  will, 
with  heir  at  law  who  is  cut  off  by  wiU  and 
threatens  to  contest  it  on  ground  of  undue 
influence,  to  pay  him  money,  in  considera- 
tion of  his  desisting,  is  valid  if  heir  honestly 
thought  he  had  reasonable  ground  for  set- 
ting up  that  cUum.  BeUow  t.  SowUm,  46 
K621. 

Where  benefleiary  under  will  had  filed 
CBueai  a^^ainst  ptrobate,  and  in  consideration 
of  bit  withdrawing  oppositioii  sod  assigning 
1  A.  P.  R.-4B 


his  interest  in  testator's  estate  beyond  pro- 
vision for  his  benefit  in  will,  residuarv  lega- 
tee agreed  to  pay  him  three  hundred  dolhua, 
and  assign  him  certain  stock,  and  paid 
money  but  refused  to  assign  stock,  —  neld, 
that  in  action  for  breach  plaintiff  need  not 
aver  that  his  interest  under  will  was  not 
equal  to  his  share  of  estate  as  heir  and  next 
of  kin.     Orandln  v.  Orandin,  60  R.  642. 

6.  When  relieved  ag^ainst  in  eqnitv. 
—  Compromise  of  doubttul  claim  will  not  be 
set  aside,  except  for  fraudulent  misrepre- 
sentation or  concealment  of  facts,  or  for 
such  imposition  as  amounts  to  unfair  and 
unconsci*ntious  dealing.  MiU§  ▼.  Lee,  17 
D.  118. 

Concealment  of  facts  which  party  is  not 
bound  to  disclose  is  not  ground  for  avoiding 
a  compromise;  and  one  party  to  controversy 
concerning  land  is  not  bound  to  disclose  to 
his  adversary  defects  in  his  own  title.     lb. 

Compromise  obtained  through  misrepre- 
sentations of  third  person,  from  party  to  suit, 
is  not  binding  on  nim  if  other  party  knew 
and  availed  mmself  unduly  of  such  misrep- 
resentations.    Hoge  V.  Hoge,  26  D.  62. 

Compromise  procured  from  confirmed  in- 
valid, whose  mental  faculties,  through  long 
illness  and  confinement,  may  reasonably  be 
supposed  to  have  become  weakened,  and 
who  has  been  induced  to  enter  into  compro- 
mise solely  by  threats  of  legal  proceedinga^ 
when  there  was  no  legal  foundation  fur  any 
claim  whatever  against  him,  and  such  com* 
promise,  being  unreasonable  and  unjust  in  its 
provisions,  may  be  set  aside  in  equity.  Un- 
derwood  v.  Broekman,  29  D.  407. 

Where  life  insurance  company,  by  its 
agent,  fraudulently  represents  to  executor  of 
insured,  whose  mental  faculties  are  impaired, 
that  it  has  discovered  evidence  sufficient  to 
avoid  policy,  and  will  contest  and  defeat  it, 
and  thus  procure  settlement  for  sum  grossly 
inadequate,  settlement  may  be  set  aside  and 
balance  due  recovered.  McLean  v.  Equitabie 
Life  Aeeur.  Soe%  60  K  779. 

Complainant,  a  youn^  man  of  dissipated 
habits,  and  addicted  to  utoxication,  was  in- 
duced by  defendant,  a  mature  and  experi- 
enced man,  to  become  his  guest  at  hotel 
where  he  and  his  family  resided,  at  distance 
from  his  own  friends  and  relations,  and 
there,  while  drinking  to  excess,  he  was 
privately  induced  by  defendant  to  assent  to 
compromise  of  his  claims,  worth  five  thou- 
sand dollars,  for  some  fifteen  hundred  dollars. 
Held,  that  compromise  should  be  set  aside. 
Ckert  V.  Oleere,  60  K  760. 

OOMFBOKISE  VEBBIOT. 

In  oriminal  eases,  see  Trial,  206i 

COMPTBOIiLEiaL 

Of  city  finances,  sse  Munioipai.  Corpoba- 
Tiona,  83b 
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OOMFUIiSOBT  H0NST7IT. 
See  Trial,  62-64. 

OOMFUIiSOBY  PAYMENTS. 
When  may  be   reoorered  back,  tee  Pat- 

MXNT,  20. 

OOKFDTATION. 

Of  damages,  see  Damaois,  UL 
Of  interest,  see  Imtkbbst,  IL 
Of  time,  rules  for,  see  Tna,  L 

OOHOEAIiED  WEAPONS. 

( Inclndei  the  criminal  ofHense  of  carrying  dan- 
geroas  weapons  concealed  upon  the  person,  Oir  in 
any  other  manner  prohibited  by  statute.] 

1.  The  offense  at  common  law.— 
Riding  or  going  about  armed  with  unusual 
aaddiuigerons  weapons,  to  terror  of  the  peo- 
ple, is  an  offense  at  common  law.  Statute 
of  Northampton,  2  Edward  III.,  chapter 
8^  was  merely  affirmance  of  common  utw. 
8taU  T.  HunUy,  40  D.  416. 

2.  Oonstitutionality  of  statutes.*  — 
Statute  prohibiting  carrying  of  concealed 
weapons  is  constitutionaL  State  v.  Chandler, 
62  D.  599;  Staie  r.  WU/arih,  41  R.  330. 

Law  prohibiting  carrying  ef  concealed 
weapons  is  not  nnconstitntional  as  being 
opposed  to  that  provision  of  constitution  de- 
efaring  "that  every  citizen  has  a  right  to 
bear  arms  in  defense  of  himself  and  the 
state."  Slaie  t.  Meid,  35  D.  44;  English  v. 
State,  14  K,  374.  Contra,  see  Bliae  v.  C<m., 
13  D.  251. 

The  "  arms  "  referred^  in  second  amend- 
ment of  United  States  constitution  are  arms 
of  militiaman  or  soldier,  and  they  do  not 
comprise  dirks,  bowie-knives,  etc.  English 
▼.  State,  14  R.  374.  S.  P.,  StaU  v.  SmUh,  66 
D.  208;  F^e  v.  State,  26  B.  556. 

Act  of  legislature  provided  "  tbat  it  shall 
not  be  lawful  for  any  person  to  publicly  or 
privately  carry  a  dirk,  sword-cane,  Spanish 
stiletto,  belt  or  pocket  pistol,  or  revolver." 
Held,  constitutional,  with  exception  of  pro- 
hibition as  to  "  revolver."  Anirtwe  v.  State, 
8IL8. 

Statute  prohibiting  oarrying  of  army  pis^ 
tola  by  non-military  persona,  except  uncov- 
ered and  in  the  hand,  is  not  unconstitutional. 
Haile  V.  State,  42  K  3;  Staie  v.  WUbum,  32 
IL551. 

8.  What  carrying  is  unlawfuL  — 
Onn  is  nnnsual  weapon  wherewith  to  be 
armed  and  dad,  and  it  is  an  ofifense  to  carry 
one  with  evil  intent;  though  citizens  are  at 
liberty  to  carry  them  for  any  lawful  pur- 
pose.   StaU  V.  Huntley,  40  D.  416. 

Partial  ooncealment  of  weapon  is  violation 
of  statute  defining  as  concealed  any  weapon 


*  Constitutionality  of  laws  against  carrying,  see 
note*  25  R.  £61-668. 

Validity  of  statutes  afflseCing  right  to  bear  armS) 
teenote,ltI>.2M,2S6. 


by  person  not  appearing  in  full  op« 
view.     StaU  v.  SmUh,  66  D.  203. 

One  who  conceals  on  bis  person  varioos 
parts  of  pistol,  incapable  of  use  while  thus 
separate,  but  capable  of  being  readily  pat 
together  and  becoming  effective,  is  guuty  ti 
carrying  concealed  weapons.  Hutekmnm  v. 
State,  34  R.  1. 

4.  What  carrying  is  not  nnlawfnL 
—  Under  law  prohibiting  carrying  of  weap- 
ons except  on  one's  premises,  or  in  traveling 
with  baggage,  or  when  acting  as  or  in  aid  oi 
officer  of  justice,  it  is  not  unlawful  to  carr^ 
army  pistol  to  kill  wild  hogs,  and  defendant  s 
declarations  at  time  of  borrowing  each  pistol 
of  his  purpose  are  admissible  m  evidenea 
Wilson  V.  State,  34  R.  52. 

Under  statute  against  carrying  ooneealed 
weapons,  which  declares  that  having  weapon 
upon  person  is  prima  /ode  evidence  of  oon> 
cealment,  merchant  who  bought  pistol  merely 
as  sample,  and  carried  it  in  his  pocket  from 
store  where  he  bought  it,  to  another  nesr  by 
to  have  it  packed  with  other  goods,  may  nol 
be  convicted.     State  v.  Oilbert,  42  B.  613. 

Defendant  bought  a  pistol,  carried  Hts 
his  home  eight  miles  distant^  and  on  the  way 
discharged  iL  Held,  not  a  case  of  "oany- 
ing "  a  pistol  within  statnta.  Frteder  v. 
State,  53  R.  38.3. 

6.  Carrying  on  one's  premlsesi  —0^ 
indictment  for  carrving  conclealed  weapon^ 
it  is  not  good  or  sufficient  excuse  or  defense, 
under  statute,  for  defendant  to  show  that 
he  was  on  his  own  premises^  when  he  so 
carried  such  weapon,  nor  will  it  oonstitnts 
any  excuse  for  so  wearing  concealed  weapon 
to  show  that  accused  was  in  fear  or  eves 
danger  of  being  attacked.  CarreU  ▼.  State, 
18  K.  538. 

Mere  servant  hired  by  prosecutor  to  s^ 
sist  him  in  cultivation  of  his  land,  being  on 
such  land  is  not  "on  his  own  premises," 
within  statute  against  carrying  oonoealed 
weapons.     State  v.  Teny,  53  R.  472. 

6. or  while  on  a  journey.  —  Stat- 
ute prohibited  carrying  of  concealed  weap* 
ons,  unless  bearer  (among  other  ezecptions) 
was  '*  traveling  or  setting  out  oa  a  jeor- 
ney."  Where  defendant  carried  concealed 
weapons  in  returning  in  wagon  from  town  in 
one  county  to  his  home  in  another  county, 
distance  of  twenty-three  miles,  —  keid,  that 
he  was  not  '*  traveling,"  within  meaning  el 
statute,  and  was  guilty  of  offense.  Cfhaiem 
V.  Slate,  25  R  652. 

The  "traveling,"  like  "setting  oat  on  s 
journey,**  must  be  without  ordinary  habits, 
business,  or  duties  of  person,  to  ^  distance 
from  home,  and  beyond  circle  of  his  friends 
ur  acquaintances.     76. 

Defendant,  living  in  Arkansas^  had  bees 
on  a  visit  to  Memphis,  and  on  his  return 
stopped  a  few  hours  at  Mariaana^  Lse 
County,  Arkansas.  While  there  he  osrrisd 
two  put<Us  OB  his  psrsoOt  ^w^      « -^-> 
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and  one  without  a  tube.  Held,  that  he  was 
not  then  "upon  a  journey,"  but  that  he  was 
not  "wearing  weapons,"  within  meaning  of 
■Utate.     Carr  ▼.  State,  36  B.  15. 

7.  Indictment  chargiug  carrying  of 
army  pistol  privately  and  concealed,  and 
not  openly  in  bands,  is  not  bad  for  omitting 
atatutory  words,  "  about  hit  person."  Stale 
▼.  WUbwm,  32  R.  651. 

Under  atatute  prohibiting  carrying  of 
weapons  "  into  a  ball-room,  social  party,  or 
■ocial  gathering,''  an  indictment  which  alleges 

foing  into  ball-room  with  pistol  on  person, 
at  not  alleging  that  there  were  other  per- 
■ona  there  assembled,  ia  insufficient.  Rainey 
▼.  8taU,  34  R.  736. 

8.  Matters  of  defense.  —  Where  stat- 
ute makes  it  penal  to  carrv  about  person, 
vnleaa  in  open  manner  and  fully  exposed  to 
▼iew,  any  pistol  except  horseman's  pistol, 
mainspring  of  pistol  being  disabled  so  as  to 
render  discharge  of  weapon  impossible  in  or- 
dinary mode  of  using  fire-arms,  is  no  excuse 
er  justification.  WUUamM  t.  StaUf  34  R. 
102. 

9  Evidence.  —  Declarations  of  defend- 
ant of  hia  intent  to  kill  or  injure  a  certain 
person  ara  admiasible  under  indictment 
charging  him  with  going  about  armed,  with 
intent  to  do  injury,  as  part  of  the  offenae. 
BiaU  T.  HwiUe^^  40  D.  416. 

CONCEAIiMENT. 

Impeadiing  bankrupt's  discharge  for,  aea 
Bankruptcy,  40. 

In  application  for  life  policy,  see  Insusancb, 
71. 

In  fire  insurance  law,  see  Imsuranck,  51. 

In  marine  insurance,  see  Iksuravcb,  118, 
119. 

Of  cause  of  action,  when  suspends  limita- 
tion, see  LiBfiTATioNs  of  Actions,  69. 

Of  value  of  baggage,  see  Carriers,  85. 

Of  value  of  gMxis  shipped,  see  Carriers, 
17,  98. 

When  amounts  to  frand,  see  Fraud,  ft. 

CONOLTTSION. 
Of  indictments,  see  Ikdiotmknt,  SSL 


OONOIiXrSIVSNESS. 

Of  accounts  of  personal  representatives^  see 

Executors,  etc.,  139. 
Of  account  stated,  see  Acoounts,  2. 
Of  adjustment  of  general  average,  see  IxsuB- 

ANCE,  171. 
Of  awards,  see  Arbitraticn,  etc.,  31. 
Of  bill  of  lading,  see  Bills  of  Lading,  5. 
Of   commissioners'  decisions,  see    Commis- 

8I0HERS,  5. 

Of  compositions  with  creditors^  see  Debtor 

AKD  Creditor,  14. 
Of  compromise,  see  Compromise,  3. 
Of  decision  on  habeoM  eoTfiuM^  see  Habeas 

OOHFU%  lii 


Of  decree  in  partition  suit|  see  pAWimov, 
23. 

Of  decree  of  distribution,  see  DiSTRXBunov, 
7. 

Of  judgments  and  decrees,  see  Judoment, 
45,  98. 

Of  judgments  by  default,  nonsuit,  or  dis- 
missal, see  JuDOMBNi,  62-65. 

Of  judgment  in  attachment^  see  Attaob- 
ment,  120. 

Of  judgment  in  ejectment^  as  to  tiUe,  see 
Ejeofment,  47. 

Of  laud  patent,  see  Public  Lands,  81 

Of  married  woman's  acknowledgment,  ses 
Acknowledgment,  19. 

Of  orders,  see  Motions,  3. 

Of  parol  partition,  see  PARTinoir,  S. 

Of  receipt  for  goods  attached,  see  Attach- 
ment, 77-79. 

Of  representative's  sale  of  land  for  payment 
of  debts,  see  Executors,  eta,  115. 

Of  return  of  service,  see  Process,  17,  3S. 

Of  return  on  execution,  see  Execution,  124^ 

Of  sentence  in  admiralty,  see  Admiraltt, 
12,  13. 

Of  sherifib'  deeds,  see  Execution,  137. 

Of  sheriff's  return,  see  Sheriffs,  15. 

OONOXJBKENT  JUSISDIOTIOV. 

Of  law  and  equity,  see  Equnr,  18. 

Of  law  and  equity  in  cases  of  frand*  see 

Fraud,  26. 
Of  state  courts  in  bankruptcy,  see  Bank* 

ruftct,  2,  3. 
Precedence  between  courts  of,  see  JumiBDUV 

tion,  9,  10. 

COITDEMNATION. 

Of  land,  proceedings  to  obtain,  see  Eminbnt 
Domain,  14;  R/iilroad  Companies,  16- 
25. 

CONDITION. 

Acceptance  of  bill  on,  see  Bills  and  Notes^ 

30. 
Entry  by  mortgagee  after  breach   ef^  see 

Mortgages,  69. 
Estates  on,  see  Estates,  6. 
How  construed,  see  GoNTRAon,  77-70. 
In    assignment   for  creditors,  see  Aasios- 

MBNTS,  etc.,  24. 
In  contract  for  sale  of  land,  see  Vendor  An 

Purchaser,  33. 
In  deed,  see  Dreds,  85-89. 
In  devise,  see  Devise,  26. 
In  fire  policy,  see  Insurance,  42-45. 
In  grant,  see  Grants,  12. 
In  insurance  policy,  see  Insurance  18-tt 
In  lease,  see  Leases,  9. 
In  legacy,  see  Legacies,  10. 
In  life  policy,  see  Insurance,  0S. 
In  mortgage,  see  Mortgages,  29. 
In  official  bond,  see  Officers,  44. 
In  pardon,  see  Pardon,  9. 
In  promise  to  pay  outlawed  debti  see  Lof* 

itations  Of  AonoNS^  87* 
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In  suhscription  to  ttook,  m*  CoBPORATioir% 

65. 
Limiting  liability,  see  Carrisbs,  IV;  Tels- 

OBAPH  Sra  COMVAXIEA,  8. 

Of  anotion  ude,  see  AuonoH,  5. 

Of  bail  bond,  see  Bail,  17. 

Of  leased  premiaes,  mnst  be  tenantable,  aee 

Landlord  and  Tenant,  16. 
Of  ordinary  penal  bond,  see  Bonds,  18-2L 

OONDinOH  PKBOEBENT. 

Delivery  of  goods  when,  to  payment^  see 

Salb8»  51. 
Payment  of  witneM  fee,  when  %  aee  Wit- 

NISSKS,  8. 

OOVDmOHAIi   OOHTRAOTS. 

See  CoNTRAon^  74. 

COVDinOVAIi  I«I]aTATIOH& 

In  wiUi^  aee  Dbtibr,  27. 

COVDinONAIi  SAUSa 

Generally,  see  Salrb,  64-57. 

Diatingniahed  from  Mortgagei^  aee  lioBiT* 

QA0I8,  5. 

When  title  panea,  aee  Salrb,  60. 

OOVDinONAIi  TJSJSmXR. 
See  Tbndrr,  12. 

CONDONATION. 
As  a  defense  to  divorce  ease,  see  MAJtRiAaB 

AND  DiVOROI,  63. 

CONFEBSRATB  MONEY. 
Contracts   in   eonsideration   d^    see   OoN- 

TRA0T8,  116. 

Payments  in,  see  Patmrnt,  27. 

OONFEDEBATE  STATES. 

Conclnsiveness  of  judgments  of  oonrts  of,  see 

JUDOMRNTS,  60.  * 

8kUu$  of,  generally,  see  War,  85. 
Validity  of  statutes  passed  by,  see  War,  27. 

CONFESSION. 

Effect  of  jndffment  upon,  see  Judomrnt,  42. 
Bffect  of  judgment  by,  in  justices'  courts, 

see  JunroR  of  thr  Praor,  24. 
Effect  of,  on  trial  for  adultery,  see  Adul- 

trrt,  8. 
In  criminal  cases,  generally,  see  Btxdrnor, 

168-179. 
In  suits  for  divorce^  aee  Marrxaor   and 

DlYORCR,  72.  

Judgments  by,  see  Judomrnt,  VIIL 

Of  jndgtnent,  by  one  partner,  when  binds 

firm,  see  Partnrrship,  46. 
Pleading  new  matter  in,  see  Plradino,  86. 

CONFIRMATION. 

Of  execution  sale,  see  Exioution,  116. 
Of  infants'  contracts,  see  Infants,  31-34 
Of  judicial  sales,  see  Judicial  Salr,  6. 
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Of  sale  of  decedent^B  land, 

AND  Administrators,  65. 
Of  sale  of  land  for  payment  of  debt%  sss 

Executors,  etc.,  116. 
Of  sale  of  land  for  taxes,  see  Taxrh,  lUk 
Of  voidable  deeds,  see  Derds,  102. 

CONFISCATION. 

See  War,  2S. 

CONFIilCT. 

Between  legislative  and  judicial  power,  sss 

Lroislaturr,  6. 
In  testimony  on  probate  of  wills»  see  Will^ 

60. 
Jurisdiction    where    equities   oooilie^   sss 

Equitt,  4. 
Of  authority  between  sheriff  and  marshal, 

see  Bankruftct,  4. 
Of  claims  to  mines,  determinatioB  of^  sss 

MiNRs  AND  Mining,  12. 
Of  jurisdiction  of  federal  and 

see  Harrab  Corpus,  2. 


CONFUCT  OF 

Review  of  verdict  in 

67-69. 
Boles  for  weighing  testimony, see  Wmr 

76^77. 

CONFUCT  OF  I«AW& 
Of  different  states,  see  Statrs,  6. 
See  also  Law  of  PlajOR. 

CONFUSION. 

Of  goods, effectof,  see  Prrsonal  Proprrtt,  1 

See  also  Aocrshion;  Aocrxtiok. 

CONGBBSS. 

Acts  of,  as  evidence,  see  Bvidrncr,  215. 
Cannot  control  internal-state  commerce,  see 

COHMRRCR,  4. 

Powers  of,  respecting  navigation,  see  Navi- 
gation, 1. 

Power  of,  to  fix  standards  of  weights  and 
measures,  see  Wriqhtb  and  Mrascrrs, 
1. 

Power  of,  to  regulate  oommeros^  aee  Com- 
MRROI^  1,  2. 

Privilege  of  members  of,   from  arrest^  sss 

la 


see  Gar> 


CONNECTINa 

Actions  between  proprietors  o^ 

RIER8,  123. 
Among  express  companies,  see  Exprrss  Cox- 

'PANIES,  3. 

Of  carriers,  relative  rights  and  liAbilities  oC 
see  Carrirrs*  8,  13,  51,  54,  68;  Rail- 
road Companies,  110-114. 

Rights  and  liabilities  of,  see  Telroraph  rml 
COMPANIRa^  9. 

CONNIVANCB. 

When  bars  divoros^  mc  Marrtsor  avd  D^ 
▼OROR^  62. 


OOKQUEST— OONSFIRACT,  L 
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OOVdUBST. 

KffiMfc  <<  to  teansf «r  ■OTorugntj,  im  Was, 

Su  

OOHSAKOUIHITT. 

Xlleot  of,  on  Talidity  of  marriaga^  wm  Mab- 

BIAQB  AJID  DlTOBC%  7. 

COHSBNT. 

AppeaU  from  judgmento  by,  im  Affbal,  4. 

At  a  defense  in  burglary  OMe^  see  Buxai«AET» 
12. 

Cannot  confer  jnrisdiotion,  see  JusiSDicrnoH, 
1. 

Conclusiveness  of  judgment  by,  see  Judg- 
ment, 63. 

Jurisdiction  conferred  by,  see  Bquitt,  19. 

Of  corporation,  to  suit  by  stockholder,  see 
Corporations,  69. 

Of  female  raTished,  as  a  defense,  see  Rapi^ 
14. 

Of  female,  when  defense  to  indecent  as- 
sault^ see  Assault,  34. 

Of  owner  of  land  taken  for  pnUio  nse^  see 
Eminbnt  Domain,  13. 

Reference  by,  see  RsnRXNOi,  2. 

Rascisaion  cl  contracts  by,  see  Contraois, 
143. 

To  marry,  age  ol^  see  Marbiaob  abd  Di- 
▼ORCB,  6,  6. 


CONSBNT  BXrUB. 
In  ejectment,  see  Sjbotmrnt,  40l 

covsBaxjEirnAii  daxaobb. 

In  proceedings  to  condemn  land,  see  Emi- 
bbnt  Domair,  21;  Railroad  Oomtav- 
24. 

CONSIDERATION. 


Defects  in,  when  avoid  deed,  see  Drbds,  101. 

Ififfect  ol  inadequacy  of,  to  prove  Iraad,  see 
Fraud,  10. 

Effect  of  want  of,  see  Contractb,  84. 

Failure  of,  see  Contracts,  36. 

For  acceptance  of  bill,  see  Bills  and  Notbs, 
37. 

For  subscriptions,  see  Subsoriftion,  3* 

Necessity  of,  see  Spkoifio  PsRfORMANCB,  19. 

Necessity  and  suificienoy,  to  support  guar- 
anty, see  Guarantt,  3,  4. 

Of  bond,  see  Bonds,  2,  16,  34. 

Of  compromise,  see  Compromibb,  1. 

Of  contracts,  see  Contraotb,  XL 

Of  contract  to  sell  land,  see  Vbndor  and 

PUHCHASBR,  2. 

Of  covenants,  see  Covbnants,  10,  11. 

Of  deeds,  see  Dbbos,  11-17. 

Of  deed,  parol  evidence  to  show,  see  Eti- 

DENCB,  110. 
Of  mortgages,  see  Mortoaoes,  19. 
Of  negotiable  instruments,  see  Bills  and 

Notbs,  8,  42-46,  6&>68. 
Of  pledge,  see  Plbdor,  eto.,  4. 
Of  written  contract,  when  provable  by  parol, 

see  EviDBNOB,  88. 


Payment  of,  to  niaa  resulting  tmsl^  ssa 

Trusts,  16L 
Pleading  want  oi,  ssa  BnxB  avb  Nom^ 

276. 
Restoration  d^  en  wdssion,  see  OoRnuiOf% 

146. 
Seal  as  eridence  ol^  see  OoNnuLon^  29. 
To  sustain  an  assignment^  see  ABnomim; 

17-19. 
What  is  insufficient^  see  Oobtraoi%  81-M. 
Whan  written  guaranty  must  express  a»  sea 

QUARABTT,  7-9. 

OONSIDSRATION  OXsAXJBB. 
In  deed,  how  construed,  see  Dbbd^  41L 

CONSIGNOB  AND  CONBIONEBL 

See  Oarribrs,  II.;  Factors;  Forwardbb% 
Shippino,  n.;  Warbhoubbmbm. 

OONSOIJDATION. 

Of  actions,  see  AonoNs,  17. 

Of  corporations,  see  Corforatioxi^  IS-SL 

00N8FIBA0T. 

flnoludet  both  the  oirll  action  for  eoniplraey 
to  injure  or  defraud,  and  the  criminal  prosecu- 
tion lor  unlawful  combinations,  or  the  use  of  un- 
lawful means  to  efTeot  an  object  not  in  itMll 
unlawful.  Conspiracies  merely  incidental  to 
specifle  frauds,  wrongs,  and  cnmss  are  under 
tbeipeolflctttlei.] 

Declarations   of    oo-ooospiraton^   sea    also 
Btidrnob,  165. 

Consult  AOOBSSARIBB  ABB  AOOOMJUOIk 
L    ClYIL  AonON  BOB. 

n.  Criminal  Probbootiom. 

L  Civil  AonoH  job. 

1.  When  it  will  lie.  — Where  several 
hy  combination  and  conspiracy  enticed  a  eiti- 
sen  of  this  state  to  go  to  another  state  thai 
he  might  be  there  arrested  on  etvil  process 
and  he  was  so  arrested,  ^~  kdd,  they  were 
liable  to  him  in  action  on  the  case,  althouffh 
debt  for  which  he  was  arrested  was  JusSy 
due.    Phdp9  V.  Cfoddard,  4  D.  729. 

Where  two  nersons  conspire  with  third  to 
defraud  latter  s  creditors,  and  in  pursuanoe 
thereof  take  assignment  of  his  property  and 
aid  him  in  leaviug  state,  they  are  liable  in 
action  upon  the  case  to  such  creditors.  lioU 
y.  Danforiht  31  D.  468. 

That  debt  of  creditor  is  not  due  at  time  of 
conspiracy  is  no  objection  to  such  notion. 
lb. 

Conspiracy  to  obtain  from  master  mechsnio 
money,  which  he  is  under  no  legal  obligation 
to  pay,  by  inducing  his  workmen  to  leave 
him,  and  by  deterring  others  from  entering 
into  his  employment,  or  by  threatening  to 
do  this,  so  that  he  is  induced  to  pay  money 
demanded,  under  reasonable  apprehension 
that  he  cannot  carry  on  his  business  without 
yielding  to  demand,  is  illegal  conspiracy;  and 
money  thiu  obtained  may  bo  recovered  back 
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from  oonspiring  pariiasy  who  are  also  liable 
for  all  damages  to  business  of  sach  mechanio 
oooasioned  by  such  illegal  acts.  Cartw  r, 
RtUherfard,  8  R.  287.* 

Bighteen  defendaats,  jonmeymen  tailors, 
working  for  plaintiff  by  the  piece,  by  con- 
spiracy stopped  work  simnltaneoosly,  and 
retomed  their  work  to  plaintiff  unfinished, 
and  worthless  in  that  condition.  Pluntiff 
was  unable  to  get  any  hands  to  finish  the 
work.  HMf  that  he  might  maintain  action 
for  damages.   Ma^strick  v.  JRaatnge^  31  R.  415. 

2.  When  it  will  not.  — -  Justice  of  peace 
cannot  maintain  action  against  two  persons 
for  having  maliciously  conspired  together, 
by  which  he  was  induced  to  marry  one  of 
them,  a  minor,  by  reason  of  which  he  was 
subject  to  penalty  and  costs,  (hurnnhu  t. 
8coU,  31  D.  493. 

One  of  parties  to  conspiracy  to  defraud 
government  cannot  recover  from  others 
money  realised  as  fruits  of  conspiracy. 
Boyd  V.  Bardapt  34  D.  762. 

Action  on  the  case  in  nature  of  conspiracy 
cannot  be  maintained  by  creditor  against 
person  for  fraudulently  removing  and  con- 
cealing goods  of  insolvent  debtor,  and  can- 
celing vidid  and  enforceable  debt  due  to  such 
debtor,  with  intent  to  delay  and  defeat 
creditors.     WtUington  v.  SmaU,  50  D.  719. 

Conspiracy  by  insurance  companies  that 
they  will  not  insure  on  any  boat  on  which 
certain  person  should  be  employed,  whereby 
such  person  is  deprived  of  employment,  is 
damnum  abmm  injuiia,  Orr  ▼.  Home  Mutual 
/fu.  C7o.,  68  1).  770. 

Agreement  by  credit<Mr  to  receive  money 
which  his  debtor  had  promised  to  another  is 
not  conspiracy,  and  his  receipt  of  money  will 
not  render  him  liable  in  damages  to  other 
creditor,  though  he  knew  of  promise  which 
debtor  had  miule.  Bei^ord  v.  Sarmert  80  D. 
545. 

No  action  lies  for  malicious  posting  of 
notice  by  a  corporation  forbidding  its  em- 
ployees to  trade  with  person  named  therein. 
Payne  v.  Western  etc  R  R.  Co.,  49  R.  666. 

8.  Bulee  of  pleading  and  evidence.  — 
In  action  against  A,  B,  and  G  for  conspiracy 
to  defraud  such  merchants  and  traders  as 
they  might  be  able  to  impose  on  by  repre- 
seutins  A,  who  was  insolvent,  as  a  man  of 
large  property  and  safely  to  be  trusted,  evi- 
dence that  defendants  made  such  representa- 
tions to  other  persons  than  plaintiff,  in  con- 
sequence of  which  such  persons,  without 
request  of  defendants,  recommended  A  to 
plaintiff,  whereby  plaintiff  was  induced  to 

?'ve  him  credit,  is  admissible.     Cfardner  v. 
resUm,  2  D.  01. 

A  telegram  from  wife  of  one  of  defendants 
in  action  for  conspiracy,  not  written  nor  sent 
by  either  of  them,  is  inadmissible  as  evidence 
against  them.     As  declaration  of  wife,   it 

*  Boycotting,  when  actionable,  see  note,  69  B. 
920-781. 
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ooold  not  sffect  even  her  husband.  Aai/brJ 
V.  Banner,  80  D.  545. 

Action  against  three,  for  fraudulent  eo^ 
spiracy  to  obtain  oertain  drafts^  and  te 
withhold  proceeds  from  plaintiff.  Evidenos 
failed  to  sustain  averments  in  declaration  as 
to  ownership  of  drafts  and  appropriation  of 
proceeds,  knowing  them  to  be  pliuutiff 'a,  or 
to  establish  any  complicity  on  pirt  of  C,  one 
of  defendants.  Held,  that  court  erred  in  its 
refusal  to  charge  jury  that  they  were  bound 
to  render  verdict  of  not  guilty  as  to  hiik 
lb. 

In  action  on  the  case,  grounded  on  all^i^ 
conspiracy  by  defendants  to  injure  plaintiff 
he  cannot  recover  unless  there  is  evidence 
that  he  sustained  actual  damage.  Pact  of 
conspiracy  is  simply  matter  of  aggravation, 
and  should  be  proved  in  order  to  entitle 
plaintiff  to  recover  in  one  action  against  sev- 
eral.    Ktmball  v.  Harman^  6  R.  340. 

Complaint  against  judge  for  nudicionsly 
conspiring  with  others  to  institate  in  his 
court  malicious  prosecution  against  plainti^ 
—  held,  good  on  demurrer.  Stewart  v.  Cooiey, 
23  R.  690. 

4.  Declarations  of  co -conspirators.  — 
Fact  of  conspiracy  cannot  be  established  by 
confessions  of  one  that  others  had  conspired 
with  him;  but  when  conspiracy  is  proved  by 
other  evidence,  confessions  of  one  of  con- 
spirators will  be  admissible  against  others. 
Metcalfe  v.  Connor,  12  D.  340;  Stovall  v. 
Farmera'  etc  Bank,  47  D.  85. 

Conspiracy  to  defraud  being  proved,  what- 
ever is  shown  to  be  done  or  said  by  any  one 
of  conspirators  in  furtherance  of  oommoa 
design  is  act  or  saying  of  all.  Pa^e  ▼.  Parker, 
80  D.  172;  MeCaekey  v.  Oraff,  62  D.  336. 

Declarations  of  party  joined  as  defendant 
in  action  for  conspiracy  are  not  admiasiUs 
against  co-defendant,  if  made  after  alleged 
common  design  to  defraud  plaintiff  has  been 
accomplished;  nor  are  they  admissible  against 
such  co-defendant^  until  his  connection  with 
common  purpose  has  been  shown  aliunde, 
Be/\ford  v.  Banner,  80  D.  545. 

5.  Damages  recoverable.  —  Measare 
of  damages  in  an  action  for  withdrawing 
debtor's  property  from  reach  of  creditor  is 
value  of  property  withdrawn,  and  not 
amount  of  debt  MoU  v.  Datrfwik,  31  D. 
468. 

In  action  on  the  case,  alleging  that  defend- 
ants combined  and  conspired  together  to  d^ 
feat  right  of  plaintiff  to  receive  and  possess 
certain  lot  of  bedsteads  which  he  baud  pur- 
chased of  one  of  defendants,  he  is  not  entitled 
to  recover  damages  against  such  defendant  for 
breach  of  contract  of  sale:  KimbaU  T.  Har^ 
man,  6  R.  340. 

IL  Criminal  Proskcution. 

6.  Adoption  of  common-law  mlesw 
—  General  rules  of  common  law  making 
coudpiracy  indictable  offense  were  need  and 
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approved  in  Maaaaehiuetts  before  adoption 
of  its  constitution,  and  are  therefoi*e  in 
force  here;  bat  English  statutes  regulating 
■etilement  of  paupers  and  wages  of  labor- 
ers, and  making  it  penal  for  any  one  to  en- 
saffe  in  trade  to  which  he  had  not  served 
fnu  apprenticeship,  not  being  adapted  to 
our  colonial  condition,  were  not  adopted, 
used,  or  approved,  and  are  not,  therefore,  in 
force  here.     Com.  v.  HufU,  38  D.  346. 

7.  What  is  an  indictable  con- 
spiracy.* —  Conspiracy  to  do  an  act  crimi- 
nal perte  is  indictable  at  common  law.  And 
indictment  will  lie  at  common  law,  —  1.  For 
conspiracy  to  do  act  not  illegal,  nor  punish- 
able if  done  by  an  individual,  but  immoral 
only;  2.  For  conspiracy  to  do  act  neither 
illegal  nor  immoral  in  individual,  but  to 
affect  purpose  which  has  tendency  to  preju- 
dice public;  3.  For  conspiracy  to  extort 
money  from  another,  or  to  injure  his  reputa- 
tion by  means  not  indictable  if  practiced  by 
individual;  4.  For  conspiracy  to  cheat  or 
defraud  third  person,  accomplished  by  means 
of  act  which  would  not  in  law  amount  to 
indictable  cheat  if  effected  by  individual; 
A.  For  malicions  conspiracy  to  impoverish 
or  ruin  third  person  in  his  trade  or  profes- 
sion; 6.  For  conspiracy  to  defraud  third 
person  by  means  of  act  not  per  m  unlawful, 
and  although  no  person  be  thereby  injured; 
7.  For  bare  conspiracy  to  cheat  or  defraud 
thini  person,  though  means  of  effecting  it 
should  not  be  determined  on  at  time;  8. 
Conspiracy  is  a  substantive  offense,  and  pun- 
ishable at  common  law,  though  nothing  be 
done  in  execution  of  it.  8taU  v.  Buchanan^ 
9  D.  534.  S.  P.,  Mifflin  ▼.  Own,,  40  D.  627; 
People  V.  Richards,  61  D.  76;  Sntith  v.  People, 
76  O.  780. 

Indictable  conspiracy  must  be  combination 
of  two  or  more  persons,  by  some  concerted 
action,  to  accomplish  some  criminal  or  uiii- 
lawful  purpose,  or  to  accomplish  some  pur- 
pose not  in  itself  criminal  or  unlawful,  by 
criminal  or  unlawful  means.  Com.  v.  Hunt,  38 
D.  346.   8.  P.,  Alderman  v.  People,  69  D.  321. 

Every  conspiracy  to  do  unlawful  act,  or  to 
do  lawful  act  for  illegal,  fraudulent,  or  mali- 
cious purpose,  or  for  purpose  tending  to  in- 
jure public,  is  indictable  at  common  law, 
though  nothing  be  done  in  execution  of  it. 
Slate  V.  Buchanan,  9  D.  634.  S.  P.,  State  v. 
Younger,  17  D.  671;  People  v.  Richards,  61 
D.  75. 

Acts  of  conspiracy  are  indictable,  if  their 
tendency  be  to  corrupt  or  pervert  course  of 
justice,  in  civil  or  criminal  proceeding,  deii- 
iiition  including  attempts  to  fabricate  or 
destroy  evidence  to  be  used  in  such  pro- 
ceedings.    State  V.  De  WUt,  27  D.  371. 

Conspiracy  among  journeymen  to  raise 
their  wages  was  an  indictable  offense  at  com- 
mon law.     People  v.  Fishes-,  28  D.  501. 

^»^— ^— ^— i  !■■■■■  I  , 

*  8ee  note  on  citminal  conspiracies,  61 D.  8^-94. 


775 
Beporta*  eee  pp«  ft-96S« 

Combinations  to  keep  up  WM^es  are  nn- 
doubtedly  "  injurious  to  trade  in  purview 
of  statute  punishing  conspiracies  to  do  any 
act  injurious  to  trade  or  commerce.    Ih, 

Therefore  indictment  for  conspiracy  was 
held  to  lie  where  journeymen  shoemaken 
entered  into  agreement  not  to  make  coarse 
boots  for  less  than  a  dollar  a  pair,  and  not  to 
work  for  any  master  who  paid  any  shoemaker 
less  than  a  dollar  a  pair,  pursuant  to  which 
agreement  defendants  forced  master  to  dis- 
charge from  his  employ  one  who  had  worked 
for  less  than  that  sum.     76.* 

Crime  of  conspiracy  does  not  depend  upon 
kind  of  property  which  it  was  object  of  con- 
spiracy to  obtain;  and  indictment  for  con* 
spiracy  to  cheat  individual  out  of  lands  lies. 
PeffpU  V.  Richards,  61  D.  76. 

Indictment  lies  for  conspiracy  to  procure 
criminal  process  for  improper  purposes 
against  officer  who  executes  same,  proeecator» 
and  all  others  concerned  in  matter.  Skmer 
V.  Peopfe,  76  D.  786. 

Conspiracy  to  defraud  others  of  their  prop- 
erty may  in  itself  constitute  indictable  of* 
fense,  though  act  done  or  proposed  to  be 
done  in  pursuance  of  conspiracy  is  not  in  it- 
self indictable;  purpose  designed  to  be  ao- 
complished  becomes  punitive  solely  from 
fact  of  existence  of  confederacy  to  effect 
such  purpose.  State  t.  Donaldson,  90  D. 
649. 

Combination  will  become  indictable  con- 
spiracy whenever  end  proposed  or  means  to 
be  employed  are  of  highly  criminal  character; 
or  where  they  are  such  as  indicate  g[reat 
malioe  in  confederates;  or  where  deceit  is  to 
be  used,  object  in  view  being  unlawful;  or 
^ere  confederacy,  having  no  lawful  aim, 
tends  simply  to  oppression  el  individuals. 
Ih. 

The  following  combinations  are  held  tohebn^ 
dictahle:  Conspiracy  to  manufacture  base 
and  spurious  indigo,  with  fraudulent  intent 
to  sell  same  as  good  and  ^renuine  indigo, 
although  no  sale  be  made  m  pursuance  of 
such  conspiracy      Com.  v.  Judd,  3  D.  54. 

Combination  by  two  to  cheat  another  by 
making  him  drunk  and  defrauding  him  at 
cards.     State  v.  Younger,  17  D.  671. 

Conspiracy  to  effect  escape  of  female  in- 
fant with  view  to  her  marriage  against  her 
father's  will     Mifflin  v.  Cam.,  40  D.  627. 

For  several  persons  to  persuade  maiden 
lady,  her  father  and  mother,  that  forged 
license  is  genuine,  and  that  one  of  their 
number  is  justice  of  peace,  and  thus  gain 
consent  of  such  father,  mother,  and  daugh- 
ter to  marriage  of  latter.  State  v.  Murpit$, 
41  D.79. 

Where  persons  agree  to  cheat  third  person 
out  of  his  lands  and  goods,  and  in  pursu- 
ance of  agreement  falsely  pretend  that  one 
F.  is  about  to  prosecute  him  for  attempt  to 

•Criminal     consy.iraoy   to   control   wages  of 
workmen,  eee  note,  28  D,  607-61% 
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commit  rape  npon  hia  dangbter,  and  that  by 
testimony  of  oanghter  he  will  be  convicted 
and  aent  to  state  prison,  and  most  leave. 
PwpU  T.  Bkharda,  51  D.  76. 

Conspiracy  to  commit  assanlt  and  battery 
npon  deputy  sheri£^  in  order  to  prevent  him 
from  performing  his  ofiEicial  duties.  8taU  v. 
JicNaliii,  66  D.  650. 

Combination  to  seduce  female,  although 
seduction  is  not  criminal  offense  at  common 
law.    8mUh  v.  People,  76  D.  780. 

For  number  of  employees  to  combine  to- 
gether to  compel  their  employer  to  discharse 
certain  of  their  fellow-workmen  upon  pam 
of  their  quitting  his  employment  in  a  body, 
and  by  simultaneous  acL  State  v.  DanaJd' 
son,  90  D.  649;  8i<Ue  v.  Stewart,  59  R.  710.* 

Conspiracy  to  slander.  State  v.  HkkUng, 
82  R.  198. 

8.  What  is  not.— Purpose  of  society 
•tganiaed  under  agreement  not  to  work  for 
any  person  who  should  employ  any  journey- 
man or  other  person  not  member  of  such 
society,  after  notice  given  him  to  discharge 
such  workman,  is  not  onlawfuL  Com,  t. 
Bunt,  87  D.  346. 

Where  objects  of  society  are  lawful,  it  is 
not  unlawful  to  seek  to  attain  those  objects 
by  refusing  to  work  for  any  one  who  shall 
employ  journeyman  not  member  of  such 
society.    J  b. 

Association  seeking  to  attain  its  ends  by 
means  tending  to  impoverish  others,  that  is, 
to  lessen  their  sains  and  profits,  is  lawful  or 
unlawful  accordiug  as  sucn  means  are  lawful 
or  unlawfuL    76. 

Public  policy  does  not  forbid  oombination 
of  workmen,  who  are  bound  by  no  contract, 
for  purpose  of  obtaining  reasonable  prices 
for  tneir  labor.  And  common  osrriers  nuiy 
guard  themselves  against  undue  competition 
reducing  freights  mIow  fair  compensation. 
Sayre  v.  L<misnUe  Benev,  Ase'n.,  85  D.  613. 

Obtaining  ffoods  on  credit  by  insolvent 
without  disclosing  insolvency,  and  with- 
out any  reasonable  expectation  of  beins 
able  to  pay  for  them  in  usual  course  <3 
business,  is  not  unlawful  act^  so  as  to  be 
subject  of  conspiracy,  without  proof  of  any 
false  pretense  or  acts  of  intentional  decep- 
tion, out  to  make  act  unlawful,  goods  must 
be  obtained  without  any  expectation  of 
paying  for  them.  Com,  v.  Eastman,  48  D. 
596. 

Conspiracy  between  two  persons  to  defraud 
third,  in  unlawful  enterprise  in  which  they 
are  sJl  joined,  is  not  criminal,  because  con- 
spiracy IS  not  criminal  unless  against  inno- 
cent person.  Thus  where  A  and  B  conspired 
to  defraud  C,  by  falsely  pretending  that 
parcels  sold  by  them  to  him  contained 
counterfeit  money,  when  in  fact  they  con- 
tained sawdust,  — held,  that  A  and  B  could 
not  be  convicted  of  conspiracy  to  obtain 

*  Boycotting  ss  criminal  counpiracy,  see  note. 
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9.  Wlio  9f  eo-oonspiratorsL  —  New 

party  to  previousljf  formed  conspiracy  be- 
comes fellow-oonspirator  from  moment  be 
a^preee  to  become  psr^  to  unlawful  transao- 
tion,  or  does  any  act  in  furtherance  of  origi- 
nal design.    People  T.  Mather,  21  D.  122. 

It  is  conspiracy  if  parties  ooneor  in  doing 
act,  although  they  were  not  previously  ac- 
quainted with  one  another.  Thoee  who  ac- 
cede to  oonspiracy  previously  formcMl,  and 
assist  in  its  execution,  become  oonspiratoia. 
lb. 

Where  assoctatioo  is  formed  for  innocent 
purposes,  and  its  powers  are  afterwards 
abused,  by  those  who  have  management  of 
it,  to  purposes  of  oppression  and  injustiosb 
those  guilty  of  such  abuse^  and  thoee  who 
consent  thereto^  will  be  eriminally  liable^ 
but  not  other  members  of  association.  Conu 
▼.  Bunt,  38  D.  346. 

Conspiracy  may  be  proved  by  eironmstsn- 
tisl  evioence;  and  parties  performing  dtscoo- 
nected  overt  acts,  all  contributing  to  same 
result  and  consummation  of  same  offense, 
may,  b^  circumstances  and  their  general 
connection  or  otherwise,  be  satisfactorily 
shown  to  be  conspirators  and  confederates  in 
commission  of  offense.  KeUey  t.  People,  14 
R.342. 

Persons  who  attend  one  on  lawful  expedi- 
tion, during  which  he  alone  commits  cnme^ 
are  liable  therefor  only  on  proof  of  oonspiracy, 
or  of  their  intention  to  aid  him  in  any  unlaw- 
ful act  he  might  do.  Hairtton  ▼.  State,  28 
R.392: 

10.  Sitiis  of  the  offezise. — Conspirator 
may  be  convicted  in  place  where  overt  act  is 
done,  in  pursuance  of  such  conspiracy;  and 
one  who  nas  procured  nusdemesnor  to  be 
committed  is  guilty  in  place  where  it  is  oom- 
mitted.     Com,  ▼.  GiUeepie,  10  D.  475. 

Where  conspiracy  to  forge  titles  to  land  in 
Texas  was  formed  m  Texas,  and  one  or  more 
overt  acts  were  committed  there,  but  actual 
forgery  was  committed  in  another  state  by 
agent  or  co-conspirator,  courts  of  Texas  have 
jurisdiction  of  cmense.  &o  parte  Bogere,  38 
R.654. 

11.  Separate  proeecatioiis  for.  —  In- 
formation for  conspiracy  may  be  bud  agsinsl 
one  conspirator  separately.  People  t.  Bkk' 
arde,  56  R.  716. 

Where  one  of  three  persons^  ongaged  in 
conspiracy,  died  before  trial,  and  another 
was  acquitted,  ^-/le^  that  survivor  migbl 
be  tried  and  convicted.  People  t.  Ohott,  1 
D.  168. 

Indictment  for  conspiracy  against  A  and 
B  alone.  Both  appeared  and  pleaded  to 
indictment.  B  was  put  upon  trial,  and 
A  used  as  witness  for  state.  After  jury 
retired  nolle  proeeqtd  was  entered  as  to  i^ 
and  verdict  of  guilty  rendered  against  R 
Meidg  that  judgiMut  could  not  bo  prononneed 
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tm  Ttrdiot,  effeot  of  woUb  pnmq^  beiiifl  to 
loftTO  indictmeiit  m  if  it  oh&rgad  B  alone 
with  oonroiraov.    8taU  v,  Jackwn^  24  R.  476. 

12.  "Wnat  indictmaats  are  rafflcieiit. 
—  Indictment  charging  defendant  with  con- 
epiring  with  divers  persons  to  jurors  un- 
known 18  good,  though  names  were  in  fact 
known  to  jurors.  Sfames  of  defendant's 
coadjutors  in  crime  need  not  be  stated. 
PeopU  y.  McUker,  21  D.  122. 

Indictment  for  conspiracy  to  oommit  oom- 
mon-iaw  offense,  describing  it  in  general 
terms,  is  sufficient.  Com,  v.  Battman^  48  D. 
596;  PeopU  v.  RkhardB,  51  D.  75. 

Description  of  offense  by  term  by  which  it 
is  generally  known  is  sufficient,  if  nature  of 
offense  is  clearly  indicated  thereby,  and 
eharge  is  conspiracy  to  commit  offense  known 
ajad  reoognixed  as  offense  at  common  law. 
Alderman  r.  People,  69  D.  321. 

Where  orindnality  of  conspiracy  cousists 
of  unlawful  agreement  of  two  or  more  per- 
sons to  compass  or  promote  some  cnnunal  or 
illegiJ  purpose,  that  purpose  must  be  fully 
and  clearly  stated  in  indictment;  and  u 
criminality  td  offense  charged  consists  in 
agreement  to  oompass  or  promote  some  pur- 
pose not  of  itself  criminal  or  unlawful,  bv 
use  of  criminal  or  unlawful  means,  such 
means  must  be  set  out  in  indictment.  Com. 
▼.  HuiU,  38  D.  346;  8uUe  v.  Buchanan,  9  D. 
634;  Com.  v,  Eaatman,  48  D.  596;  People  v. 
Mkharde,  61  D.  75;  Alderman  v.  PeopU,  69 
D.  321;  Stale  r.  Crowley,  22  R.  719. 

Agreement  or  combination  must  be  set  out 
In  indictment  for  conspiracy;  crime  does  not 
•onsist  in  mere  combmation,  but  where  to 
this  is  added  illegal  object,  then  it  becomes 
criminal;  and  where  neither  conspiracy  nor 
object  to  be  obtained  is  uulawf ul,  but  means 
by  which  it  is  to  be  executed  are  criminal, 
then  it  is  necessary  to  set  out  means  intended 
to  be  need,  as  oomponeat  part  of  offense. 
People  V.  Rkharde,  51  D.  75. 

An  indictment  having  two  counts,  first 
diarging  defendants  with  executed  conspir- 
acy, falsely,  fraudulently,  and  unlawfully, 
by  wrongful  and  indirect  means  to  cheat, 
defraud,  and  impoverish  president,  etc.,  of 
United  States  i^k;  and  second  charging 
them  with  conspiracy  only,  falsely,  fraudu- 
leotly,  etc.,  to  defraud  bank,  where  one  of 
defendants  was  president  of  oflice  of  discount 
and  deposit  of  mother  bank,  another  cashier 
of  that  office,  and  other  director  of  mother 
bank,  —  held,  that  both  counts  charged  in- 
dictable offenses  at  common  law.  StaU  t. 
Budyanan,  9  D.  534. 

Indictment  for  conspiracy  to  do  wrongful 
act  in  violation  of  another's  rights,  which  is 
statutory  but  not  a  common-law  offense, 
must  set  out  facts  showing  it  to  be  criminal, 
if  no  illegal  meanL*  are  charged.  Com,  v. 
Eantman,  48  D.  596. 

Indictment  for  conspiracy  to  cheat  and  de- 
fraud must  set  out  false  pretenses,  tokens, 


and  devices  agreed  to  be  used;  false  pre- 
tenses, tokens,  or  devices  alone  render 
** cheating**  and  "defrauding  "punishable, 
and  conspiracy  must  be  to  cheat  and  defraud 
in  some  of  modes  made  criminal  by  statute. 
Alderman  v.  Peo]^  69  D.  .321. 

18.  What  are  inaufflcient. — Imper- 
fect averment,  in  indictment  of  facts  consti- 
tuting description  of  offense,  is  not  aided  by 
introductory  matter  therein,  nor  by  qualify- 
ing epithets  attached  to  facts,  nor  by  alleged 
injurious  consequences  of  sneh  facts.  Com, 
▼.  Hunt,  38  D.  346. 

Indictment  for  conspiracy  to  "  cheat  and 
defraud  '*  one  of  his  goods  is  insufficient,  un- 
less it  sets  out  facts  showing  proposed  cheat 
and  fraud  to  be  statutory  offense.  Com,  v. 
Badman,  48  D.  596. 

Words  '*  cheat  and  defraud "  do  not  im- 
port crime  at  common  law.    lb. 

Indictment  for  conspiracy  to  get  possession 
of  goods  wrongfully  and  fraudulently,  "un- 
der color  and  pretense  of  bnyinsr  same," 
without  showing  pretenses  to  be  false,  is  in- 
sufficient.    P>, 

Indictment  does  not  charge  oonspiracy  to 
cheat  by  false  pretenses,  where  acts  charged 
as  done  were,  that  one  F.  was  about  to 
prosecute  defrauded  person  for  attempt  to 
commit  rape  upon  his  daughter,  and  that  by 
testimony  of  daughter  he  would  be  convicted 
and  sent  to  state  prison,  and  must  leave 
state;  charges  are  not  of  existing  facts,  but 
of  things  which  third  person  has  threatened 
to  do^  upon  which  no  indictment  or  false 
pretenses  can  be  predicated.  People  v.  Bkk' 
atxU,  51  D.  75. 

14.  "Lajing  the  venue.  —  Venue  in  in- 
dictment for  conspiracy  may  be  laid  in 
county  in  which  agreement  was  entered  into^ 
or  in  any  county  in  which  any  overt  act 
was  done  by  any  of  conspirators  in  further- 
ance of  common  design.  Hence,  if  conspir- 
acy be  formed  at  sea,  venue  may  be  laid  in 
any  county  in  which  overt  act  was  committed 
by  one  of  conspirators  on  land.  PeopU  t. 
Mather,  21  D.  122. 

16.  Necessity  of  alleging  an  overt 
act.  —  Indictment  for  conspiracy  nee<l  not 
state  overt  acts  relied  upon  to  establish 
defendant's  guilt,  where  legal  offense  is 
charged.  lb.;  Com.  v.  Hunt,  38  D.  348; 
Aklerman  v.  People,  69  J>.  321. 

Indictment  for  conspiracy  to  cheat  need 
not  set  forth  any  overt  act.  Com,  v.  McKU- 
eon,  11  D.  630. 

Indictment  for  conspiracy  usually  sets  out 
overt  acts,  such  as  may  have  been  done  to 
any  cme  or  more  of  conspirators  in  order  by 
effect  common  purpose  ef  conspiracy,  but 
this  is  not  essentially  necessary.  PeopU 
V.  Bichard8,  51  D.  75. 

16.  Evidence  to  convict,  generally.  — 
Testimony  as  to  standing  and  credit  of  ao- 
cui^ed,  and  as  to  whether  it  was  such  that 
they  could  obtain  goods  on  credit^  is  admis* 
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■tbie  against  them,  under  indictment  for  oon- 
•piraey  for  obtaining  goods  with  intent  to 
aefrand.    Com,  ▼.  EcuUman,  48  D.  696. 

BTidenoe  of  other  purchases  than  those 
charged  in  indictment  is  admissible  as  tending 
to  show  intent  with  which  acts  charged  were 
done,  but  not  to  prove  commission  of  other 
offenses  than  those  charged.  Eridence  is 
also  admissible,  for  same  purpose,  in  such 
case,  of  procurement  of  buls  of  lading  for 
other  goods  and  fomnurding  them  to  corre- 
spondents with  aooompanying  drafts,  before 
goods  were  purchased,     lb. 

17.  Acts  and  declarations  of  co-con- 
spirators. —  Where  several  are  associated 
together  for  same  illegal  purpose,  any  act  or 
declaration  of  one  of  them,  in  reference  to 
common  object,  and  forming  part  of  res  gestcSf 
may  be  given  in  evidence  against  others. 
State  V.  Soper,  83  D.  665;  Johnfon  v.  StcUe^ 
65  D.  383;  Com,  v.  Thrum,  69  D.  248. 

Person  engaged  in  commission  of  unlawful 
act  is  legally  responsible  for  all  consequences 
which  may  naturally  or  necessarily  flow  from 
it;  and  if  he  combines  or  confederates  with 
others  to  accomplish  illegal  purpose,  he  is 
liable  criminalUer  for  acts  of  each  and  all  who 
participate  with  him  in  execution  of  unlaw- 
ful design.     Com,  v.  CampbeU,  83  D.  705. 

Criminal  responsibility  for  acts  of  others 
is  subject  to  reasonable  limitation  that  par- 
ticular act  of  one  of  party,  for  which  his 
associates  and  confederates  are  to  be  held 
liable,  must  be  shown  to  have  been  done  for 
furtherance  or  in  prosecution  of  common  ob- 
ject and  design  for  which  they  combined  to- 
gether,   lb. 

Error  by  court  in  admitting  declaration  of 
associate  to  crime  before  privity  and  commu- 
nity of  design  had  been  established  may  be 
curad  by  sufficiently  showing  such  commu- 
nity of  design  after  admission  of  declaration 
in  evidence.     Johnson  v.  State,  65  D.  383. 

18.  Burden  of  proof.  —  If  conspirator 
be  in  situation  to  assist  perpetrator  at  time 
crime  was  committed,  burden  is  on  conspir- 
ator to  rebut  presumption  that  he  was  there 
to  carry  into  effect  concerted  crime.  Com, 
V.  Knapp,  20  D.  491. 

19.  Merger  in  completed  crime.  — 
Conspiracy  to  commit  misdemeanor  is  not 
merged  in  misdemeanor,  if  committed. 
There  can  be  no  merger  unless  one  offense  is 
of  higher  grade  than  the  other.  People  v. 
Matfter,  21  D.  122;  People  ▼.  Richards,  51  D. 
75. 

OONSTABLES. 

Competency  of,  as  witnesses,  see  Witnesses, 

60. 
Justification  oi^  by  process,  see  OrnoiBS, 

35,36. 
Sales  by,  see  Execution,  76-126. 

See  also  SHSRins. 

1.  Authority,  generally.  -^  Functions 
«l  constables  and  justioaa  of  peace  are  such 


as  look  to  preservation  of  peace,  ead  de  adl 
embrace  general  police  du^.  Jficyar  eitk  ^ 
BaUnuare  v.  State,  74  D.  572L 

Party  ineligible  to  office  cf  eonsteUi^ 
although  invested  with  forma  d  office^  aiid 
his  official  acta  deemed  good  and  Talid  as  te 
third  persons*  as  if  he  were  offioer  de  jmrt, 
cannot  when  put  on  his  own  defense  jnstify 
under  his  office.  Peares  t.  Hawtim,  68  IX 
54. 

2.  to  make  ooUeetiona. — Consta- 
ble has  no  official  authority  to  collect  niooeyy 
unless  upon  execution.  WiiSams  t.  WUkai^ 
son,  46  D,  494. 

Constable  receiving  note  to  eolleot  h 
agent  of  creditor  to  receive  pajBMnt  tibere- 
for,  but  can  only  receive  it  ia  mooey, 
Cooney  t.  Wade,  40  D.  667. 

He  cannot  discharge  debtor  by  giving  hiM 
receipts  and  assume  debt  himself.     lb, 

8.  in  respect  to  sorvin^  proeoi. 

—  Acting  constable  sued  jointly  wiUi  magis- 
trate for  an  irregular  commitment  of  plaui* 
tiff  is  not  liable  if  he  has  pormed  hm 
warrant.    Jones  v.  Hughes,  9  D.  364. 

4.  Execution  sales  by.  — Constable  is 
bound  to  return  execution  and  preeeedne 
further,  when  notified  that  appeal  has 
been  entered  in  cause  and  exeentioa  thereby 
superseded.    CDotmdl  v.  MuUm,  67  D.  45a. 

Constable  who  thereafter  persists  in  selling 
property  of  defendant  on  exeentioa  is  tres- 
passer as  much  as  if  he  had  no  proessi  in  his 
hands.    lb. 

Purchaser  at  constable's  sale  undsr  ezecn- 
tion  which  has  been  revoked  by  reasoa  ef 
appeal  acquires  no  title.    lb. 

Justice  of  peace,  and  not  oonstable^  ii 
proper  party  to  determine  whether  appeal  it 
regularly  taken,  and  constable  cannot  refass 
to  recognize  it  on  ground  that  jostioe  eon- 
mitted  error.     lb, 

6.  BeputleB.  —  Constable  may  sppoial 
as  many  deputies  as  he  pleases,  and  aeputy 
appointed  by  him  is  not  guilty  of  any  tres- 

Eass  in  levyins  by  virtue  of  legal  proeess  ia 
is  hands.     Taylor  v.  Brown,  60  D.  004. 

6.  Constable's  bond,  and  liability  of 
the  sureties.  — To  recover  sgainst  sorstiee 
of  constable,  it  is  sufficient  to  show  that  he 
was  insolvent  in  fact  when  action  was  oon^ 
menoed.    Evans  v.  Com,,  34  D.  477. 

Constable  acts  under  color  of  his  offies^ 
and  his  sureties  are  liable  on  his  official  bond, 
where  he  attaches  goods  under  writ  in  which 
damages  exceed  seventy  dollars,  and  makes 
return  that  he  has  attached  goods  by  virtae 
of  wnt.     Lowea  v.  Parixr,  43  D.  436. 

Evidence  is  not  admissible  in  defense,  ia 
action  on  constable's  bond,  for  wrongf ally 
taking  goods  under  color  of  his  office,  to 
prove  paramount  title  in  another,  to  whom 
Koods  were  delivered  on  demand;  bat  after 
judgment,  upon  hearing  in  equity  to  s 
damages,  such  evidence  would  be  -*—' 
in  reduction  of  damages,    lb* 
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North  Carolina  act  of  1818,  chapter  980, 
does  not  impose  new  duties  or  powers  on 
eonatable,  as  such;  but  merely  makes  his 
sureties  liable  for  his  acts  as  agent  in  collect- 
ing claims  pnt  in  his  hands  for  that  pur- 
pose, as  he  himself  was  liable  before.  fKtl- 
Uama  ▼.  WiWamwn,  45  D.  494. 

Where  there  is  no  execution,  sureties  of 
constable  will  not  be  charged  by  act  of  1818, 
chapter  980,  nor  will  debtor  be  dischargoil 
by  law,  unless  creditor  hns  made  constable 
his  agent  to  receive  money  without  process. 
lb. 

Declaration  in  suit  on  constable's  bond  is 
fnsnfficienty  if  it  merely  alleses  that  con- 
stable, by  color  of  his  office,  collected  money 
from  relator,  without  averring  how  he  was 
oompelled  to  pay,  and  without  stating  facts 
anfficient  to  enable  court  to  determine 
whether  collection  was  made  by  color  of 
office  or  not.    Oom.  ▼.  CoU,  46  D.  506. 

Declaration  in  action  against  constable 
and  his  sureties  for  collecting  money  under 
pretense  of  having  executions  in  his  hands, 
and  failing  to  pay  same  or  to  return  execu- 
tions, mnst  aver  that  he  had  executions  in 
force  at  time  of  receipt  of  money,  and  mere 
averment  that  he  represented  that  he  had 
them  is  not  sufficient.    lb. 

Act  of  constable,  to  render  him  and  his 
sureties  liable  on  his  bond,  must  be  done  by 
him  as  constable,  under  claim  of  right  to  do 
it  by  virtue  of  his  office.     /  b. 

Admissions  of  constable  made  after  he 
went  out  of  office,  and  when  he  was  not  in 
performance  of  any  dut^  growing  out  of  his 
office  and  connected  with  this  transaction, 
are  not  evidence  to  charge  his  sureties. 
Dennh  v.  Chapman,  54  D.  186. 

Sureties  of  constable  are  liable  for  money 
from  sale  after  return  day  of  execution, 
where  levy  was  made  whilst  execution  was 
in  full  force,  and  by  virtue  of  which  con- 
■table  had  property  in  possession.     lb, 

CONSTITUnONAIi  I«AW. 

See  OoHflTiTUTioNs;  Statutes,  IL 

OON'STiTUTlONAIilTY. 

"CoDstmction  of  statute  to  be  in  favor  of,  see 

Statutis,  33. 
Of  city  charters,  see  Muhigipal  Cohpora- 

TIONS,  5. 
Of  excise  laws,  see  Intoxioatdvo  LiQUOBa,  1. 
Of  homestead  laws,  see  HoMKirrEAD,  1. 
Of  insolvent  laws,  see  Insolvbmot,  1. 
Of  legal- tender  acts,  see  Tbmdbb,  22. 
Of  license  laws,  see  Liobnsb,  7. 
Of  married  women's  act%  see  Hussand  ahd 

Witb,  41. 
Of  poor-laws,  see  Poor,  eta,  1. 
Os  registry  law^  see  ELKmoNS,  3b 
Of  state  laws  giving  liens  npon  vessel^  see 

Shipfimo,  51. 
01  statntesb  generally^  ms  Statutis,  IL 
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Of  statute  affecting  railroads,  see  Railroad 

Cohpanibs,  2. 
Of  statutes  affecting  trial  by  jury,  see  Triai^ 

118. 
Of  statutes  as  to  interstate  extradition,  see 

ExTRADrrioN,  7. 
Of  statutes  as  to  mesne  profits,  see  ISjbcp- 

MBNT,  51. 
Of  statutes  of  limitation,  see  LnftriATiONS  of 

Actions,  1. 
Of  statutes  relating  to  courts,  see  Courts,  1. 
Of  statute  relative  to  carrying  weapons,  see 

CONGBALBD  WbAPOMS,  2. 

Of  statutes  relative  to  eminent  domain,  see 

EMiNEirr  Domain,  3. 
Of  statutes  relative  to  local  improvements, 

see  Municipal  Corporations,  40. 
Of  statutes  relative  to  military  bounties,  see 

BOUNTIBS,  1. 
Of  statutes  relatire  to  slaves,  see  Slavbrt,  3. 
Of  statutes  relative  to  trial  by  jury,  see 

Trial,  2. 
Of  Sunday  laws,  see  Sabbatk-brbakino,  1. 
Of  tax  laws,  see  Tazbs,  3. 

OONSTITXmONS. 

[Inoludes  the  adoption,  conatnictlon,operatlon, 
and  amendment  of  written  constitutions.  The 
constitutioDality  of  statutes,  generally,  is  under 
Statutes;  and  for  the  applicatlou  of  principles 
of  constitutional  law  to  particular  subjects, 
the  references  given  under  Constitutxonalxtt 
should  be  consulted.] 

Of  voluntary  associations,  see  Associations, 
2. 

1.  Adoption  o£  —  Constitutional  con- 
vention has.  full  control  of  all  its  proceed- 
ings, and  may  provide  in  such  manner  as  it 
sees  fit  to  perpetuate  its  records,  either  by 
printing  or  manuscript.  Qoodrich  v.  Moort, 
72  D.  74. 

Constitutional  convention  has  no  power 
to  grant,  by  ordinance  or  otherwise,  new 
trials.     Latoaon  v.  Jeff'rie4,  12  R.  342. 

Act  of  legislature  authorized,  in  pursuance 
of  vote  of  people,  election  of  delegates  to 
convention  to  revise  and  amend  constitu- 
tion, and  directed  convention  to  submit  pro- 
posed amendments  to  voters  of  state  at 
such  time  and  "  in  such  manner  as  the  con- 
vention shall  prescribe,"  but  also  directed 
that  election  to  decide  for  or  against  amend- 
ments  "shall  be  conducted  as  general  elec- 
tions of  this  commonwealth  are  now  by  law 
conducted."  By  then  existing  election  laws, 
elections  were  conducted  oy  inspectors. 
Convention,  by  ordinance,  appointed  certain 
persons  to  have  direction  of  election  on 
amendments,  to  fill  vacancies,  to  appoint 
judges  and  inspectors,  etc.  Held,  that  ordi- 
nance, being  contrary  to  election  laws,  was 
void.     WeUs  v.  JTom,  15  R.  663. 

Nature  and  powers  of  constitutional  con- 
vention considered.    lb.* 

*  Nature  and  powers  of  oonstitational  convex 
tions,  see  note^  nSkl^'n, 
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9.  Wlien  take  effect.  —  Constitution  is 
not  operative  until  after  its  auloption  by  [peo- 
ple, and  does  not  change  any  rights,  duties, 
requirements,  or  obligations  that  were  cre- 
ated by  or  dependent  upon  any  territorial 
act^  until  it  has  received  such  sanction. 
Parher  ▼.  Smithy  74  D.  749. 

New  constitution  does  not,  it  seems,  super- 
sede prior  constitution  until  put  in  opera- 
tion by  legislature.  CueuUu  v.  Lotdaiana  fns, 
Co.,  16  D.  199. 

8.  Supremacy  of  constitutions.  — 
Constitution  of  state  is  an  instrument  of  re- 
straint and  limitation.   8kUe  v.  Beid,  35  D.  44. 

Constitution  is  supreme  law  of  land,  is  of 
binding  force  and  obligation  upon  all  depart- 
ments of  government,  fixes  their  powers, 
and  limits  bounds  within  which  they  must 
act.  It  is  fixed,  permanent^  uncontrollable, 
and  transcendamt  in  its  nature  and  opera- 
tion, and  can  be  changed  or  revoked  only  by 
power  that  made  it^  — the  people.  Siion  ▼. 
Fair,  87  D.  62. 

4.  Canons  of  construction.*  — In 
construing  constitutions,  no  word  is  to  be 
rejected  or  disregarded  which  may  have 
material  bearing  on  rights  of  citisens,  and 
such  construction  ^omd  be  given  as  will 
best  protect  private  rights.  Thompson  ▼• 
Orani  Oul/ete.  Co.,  34  D.  81. 

Statutes  and  constitutions  must  be  con- 
strued with  reference  to  common  law,  and  so 
as  to  make  no  change  not  expressly  declared. 
McGirmis  v.  State,  49  D.  697. 

Words  must  be  construed  in  proper  tech- 
nical sense  in  statutes  and  constitutions, 
unless  contrary  intention  appears.     lb. 

Constitution  is  always  to  be  understood  in 
its  plain,  untechnical  sense.  Page  ▼.  Allen, 
98  D.  272. 

When  meaning  of  any  one  provision  of  in- 
strument is  obscure,  uncertain,  or  ambigu- 
ous, other  parts  of  same  instrument  may 
be  resorted  to  for  purpose  of  illustrating  its 
meaning  and  explaming  ambiguity.  Morgan 
V.  Dudley,  68  D.  735. 

In  construction  of  written  constitutions, 
courts  are  to  be  governed  by  purpose  of 
framers.     Brodhead  v.  Milwaukee,  88  D.  711. 

Contemporaneous  construction  of  consti- 
tution, of  long  duration,  continually  prac- 
ticed, under  and  through  which  many  rights 
have  been  acquired,  ought  not  to  be  shaken 
but  upon  ground  of  manifest  error  and  cogent 
necessity.  Harrison  v.  State,  85  D.  658. 
8.  P.,  Bruce  v.  Schuyler,  46  D.  447. 

Where  framers  of  new  constitution  adopt 
provision  substantially  same  as  one  contained 
m  former  constitution,  to  which  certain  con- 
struction has  been  given,  they  are  presumed 
to  have  intended  that  it  should  have  same 
meaning  which  it  had  under  former  constitu- 
tion. Morgan  v.  Dudley,  68  D.  735;  People 
▼.  Coleman,  60  D.  581. 

*  See  note  on  constitutional  construction.  €0  B. 
Utt-UOl 


EzpressioD  of  one  thing  in  eonstitntiai 
is  necessarily  exclusion  of  things  not  ex- 
pressed,  and  this  is  especially  true  of  eon- 
stitutional  provisions  declaratory  in  their 
nature.     PageY.  Alien,  98  D.  272. 

5.  Construction  by  United  States 
supreme  court.  —  Decisions  of  supreme 
court  of  United  States  upon  all  qnestioai 
of  constitutional  law  are  concluaive  and 
binding  on  state  courts.  Larrabee  ▼.  Ta&ott, 
46  D.  637. 

^  Conclusions  of  that  court  upon  constrao- 
tion  of  federal  constitution,  if  clearly  ascer- 
tained, will  be  followed  by  state  courts. 
Frty  ▼.  Kirk,  23  D.  581;  Brigham  ▼.  Hemter- 
son,  48  D.  610. 

Decisions  of  supreme  court  that  statute  of 
state  violates  constitution  of  United  States 
must  be  followed  by  state  courts.  Imm  v. 
Bank  qf  III,  25  D.  71. 

6.  Sovereignty. — Term  "sovereignty* 
is  used  to  express  supreme  politiad  author* 
itv  of  independent  state  or  nation,  and 
whatever  ri^ts  are  essential  to  existence  of 
this  authority  are  rights  of  sovereignty,  as 
right  to  declare  war,  make  peaoe,  levy  taxes, 
and  take  private  property  for  public  use. 
Moore  ▼.  Smaw,  79  D.  123;. 

Right  of  soverei|{nty  is  vested  in  peopK 
and  is  exercised  through  joint  action  of  their 
federal  and  state  governments.  To  federal 
government  is  delegated  exercise  of  certain 
rights  or  powers  of  sovereignty;  and  exer- 
cise of  all  other  riffhts  of  sovereignty,  except 
as  expressly  prohibited,  is  revested  to  people 
of  respective  states,  or  vested  by  them  in 
their  local  governments.     lb. 

7.  Powers  remaining  in  tbe  states.— 
People  of  a  state  are  entitled  to  all  rights 
which  formerly  belonged  to  the  king  by  his 
prerogative.     Lansing  v.  Smith,  21  D.  89. 

States  upon  entering  Union  retained  all 
their  original  power  and  sovereignty,  except 
such  as  was  surrendered  to  federal  sovern- 
ment,  or  they  were  expressly  prohibited 
from  exercising  by  United  States  oonatitu- 
tion.  Subject  to  tiiese  exceptions,  they  were 
independent  commonwealths,  and  exduiiva 
judges  of  what  is  just  and  proper  for  their 
own  safety,  welfare,  and  happiness.  Blair 
V.  Bidgely,  97  D.  249.  S.  P.,  People  v.  CWe-' 
man,  60  D.  581;  Com.  ▼.  Brie  iTy  Co.  etc,  1 
R.  399. 

Prior  to  adoption  of  federal  oonstitntioo, 
states  possessed  unlimited  and  unrestricted 
sovereignty,  and  retained  same  ever  after* 
ward,  except  so  far  as  they  granted  powers 
to  general  government,  or  prohibited  them- 
selves from  doiuff  certain  acts.  Every  stale 
reserved  to  itself  exclusive  right  of  regulat- 
ing its  own  internal  government  and  poliosL 
BUUr  V.  Bidgely,  97  D.  248. 

Grant  of  power  to  Congress  excludes  rigfal 
of  state  over  same  subject  only  when  ^ranl 
is  in  express  terms  exclusive  authority  te 
Union,  or  where  grant  to  Congress  as  oo^j^ed 
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with  inrohibiiion  to  statos  to  exerciM 
power,  or  where  ^rant  to  one  woald  be  re- 
pugnant to  exercise  of  similar  authority  by 
the  other.     Weaver  v.  Fegelif,  70  D.  161. 

State  may  regalato  heraomestie  oonoems, 
and  prescribe  remedies,  inolnding  rules  of 
evidence,  in  her  own  courts,  except  where 
prohibited  by  her  own  constitution  or  that 
of  United  Stotea.  Bowlin  ▼.  Com.,  92  D.  468. 

People  of  state  have  power  to  define  how 
much  of  rights  and  liberty  of  dtiaen  he 
shall  be  required  to  surrender  for  public 
good,  and  only  Umito  upon  this  power  are 
prohibitions  contained  m  federal  oonstita- 
tton.     Drthmam  ▼.  8^f€l,  07  D.  268. 

8.  Tha  departments  of  gOTemment. 
^Powers  of  government  are  divided  by 
eonstitntion  into  three  distinct  departments, 
and  no  person  belonging  to  one  of  these  can 
exercise  any  of  powers  properljr  belonging 
to  either  of  the  others,  except  in  cases  ex- 
pressly directed  or  permitted.  DenneU^ 
PeHtianer,  64  D.  602;  8taU  v.  WarmoUi, 
2R.7]2. 

Each  department  ef  Bovemment,  within 
ito  proper  eonstitotionar  sphere,  acts  inde- 
pendently of  both  the  others;  neither  can 
control  or  dictate  to  the  other.  People  r*  Bis- 
well,  68  D.  691;   ITr^  v.  Wright,  56  D.  723. 

The  legislative,  executive,  and  judicial 
branches  ef  government  are  thoroughly 
separated,  and  within  their  respective  de- 
partmento  equal  and  co-ordinate.  De  Oha»' 
teUta  V.  FcurekOd,  63  D.  670. 

Separate  departmente  of  government  are 
charged  with  duty  of  interpreting  the  eon- 
stitntion for  themselves;  they  judge  under 
responsibilities  it  imposes,  and  are  account- 
able in  manner  pointed  ont  by  it.  Hawldne 
V.  Oovenur,  33  D.  846. 

Any  department  of  government  exceeding 
Umito  of  ito  constitutional  power  acte  wholly 
without  authority,  and  can  confer  no  author- 
ity upon  others.     Kelfy  v.  Bemis,  64  D.  60. 

Bill  of  righto  in  stote  constitution  is  not 
to  be  interpreted  as  enjoining  coDiplete  sepa- 
ration between  several  departmente  of  gov- 
ernment. Ma/jfor  etc  if  BcUUmcre  v.  Suue^ 
74  D.  672. 

Declaration  of  righto  is  not  to  be  construed 
by  itoelf  according  to  ito  literal  meaning  in 
considering  question  as  to  separation  of  de- 
partmento;  it  and  constitotion  compose  form 
of  stoto  government^  and  must  be  inter- 
preted as  one  instrument.  Former  announces 
principles  on  which  government  about  to  be 
eetoblished  will  be  based,  and  if  instrumente 
differ,  constitotion  must  be  token  as  limita- 
tion or  qualification  of  general  principle 
previously  declared.     /6w 

Where  constitotion  in  many  instonces  de- 
volvee  functions  of  one  department  upon 
another,  it  follows  that  entire  practical 
separation  between  departmente  was  not 
designed  by  bill  of  rights,  but  that  it  was 
mtonded  to  ingraft  this  principle  oo  stoto 
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qrstom  only  so  far  as  comported  with  free 
government,  as  inhibition  upon  exercise  by 
one  department  of  powers  conferred  on  any 
other  by  constitotion.     76. 

Judicisry  will  not  interfere  with  either  of 
other  co-ordinate  departmente  of  ^vemment 
in  legitimate  exercise  of  their  jurisdiction 
and  powers,  except  to  enforce  mere  ministe- 
rial acte  required  oy  Uw  to  be  performed  by 
some  officer  thereof,  and  not  then  if  law 
leaves  it  discretionaiy  with  officer  or  depart- 
ment   JBxparieSeMe,  88  D.  749. 

Individuals  lelv  for  protection  of  their 
righte  on  law,  and  not  upon  regulations  and 
proclamations  of  departmente  of  govern- 
ment, or  officers  who  have  been  designated 
to  carry  laws  into  effect  Baijf  v.  BcUe,  92 
D.  128. 

9.  <•  Bills  of  credit."*— To  emit  bUls  of 
credit  is  to  issue  paper  redeemable  at  some 
future  day,  and  intended  to  circulate  as 
money.     Xi'nn  v.  Bank  (^  lUknioie^  26  D.  71. 

Certificates  of  stote  bank  of  Illinois  were 
bills  of  credit,  and  within  prohibition  of  con- 
stitotion of  the  United  States,  although 
they  are  not  made  legal  tender  by  stotuto. 
lb. 

Where  legislature  of  stoto  estoblishes 
bank,  to  be  under  duection  of  president  and 
directors,  chosen  by  joint  ballot  of  houses  of 

general  assembly,  capital  stock  of  bank  to 
e  exclusive  property  of  stote,  and  to  be 
provided  for  bv  application  of  revenues  of 
stoto,  profite  of  bank  to  be  part  of  annual 
revenue  of  stoto;  and  where  president  and 
directors  are  authorixed  to  issue  notes,  made 
receivable  in  payment  of  dues  to  stote,  and 
also  made  receivable  in  payment  of  county 
levies,  these  notes  are  bills  of  credit  issued 
by  stoto,  emission  whereof  is  prohibited  by 
national  constitotioa.  Baaik  qf  KeidmclB§  v. 
Clark,  28  D.  846. 

Notes  issued  by  bank  are  not  "bills  of 
credit^"  within  prohibition  in  national  con- 
stitotion, though  stoto  is  sole  stockholder 
in  bank,  and  has  unlimited  control  over  ite 
affairs  through  ite  legislature,  and  though  it 
has  made  notes  of  bank  receivable  in  pay- 
ment of  taxes.  MeFarkmd  v.  Stale  Bank, 
37  D.  761. 

Bonds  or  other  paper  issued  by  stote,  but 
not  intonded  nor  sdapted  to  circulato  as 
money,  are  not  bills  of  oreditk  BkUeqf  Indi- 
ana V.  Waram,  40  D.  378. 

Paper  money  and  colonial  tender  laws  con- 
sidered, and  their  history  ^ven,  for  pur- 
pose of  determining  evils  intended  to  be 
remedied  bv  article  1  of  section  10  of  con« 
stitation  of  United  Stotes.  Towneend  v. 
Tmoneend,  14  D.  722. 

10.  *'I>ue  process  of  law."  --Consti- 
totion has  wisely  interposed  ite  interdict 
against  enactment  of  ordinances  providing 
summary  process  for  seizure  of  property,  by 
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provision  that  no  person  "  can  be  deprived 
of  life»  UbertVp  or  property  but  by  due  pro- 
oess  of  law.  Ihmnfcm  t.  Mayor  etc,  qf 
Viduhmg,  64  D.  143. 

"Duo  process  of  law"  is  right  of  trial  ao- 
eording  to  process  and  proceedings  of  com- 
mon law,  or  law  in  its  regnlar  course  of 
administration  through  courts  of  justice. 
Sx  parte  Oraoe,  79  D.  529.  &  P.,  Siaon  t. 
Farr,  67  D.  52. 

This  ooostitutional  provision,  as  applied  to 
judicial  proceedings,  was  intended  to  secure 
to  oitixens  right  to  trial  and  judffment  ac- 
eording  to  forms  of  law,  b^  impartial  tribunal, 
of  questions  of  bis  liabibt^  and  responsibil- 
ity, before  his  person  or  his  property  shall 
be  eondamned,  which  includes  regular  alle- 
gations,  opportunity  to  answer,  and  trial  ac- 
oordinff  to  some  settled  course  of  judicial 

g-ooeeding.    Parmma  v.  Rusteil,  63  D.  728. 
P.,  Amu  T.  Port  Huron  Log  ele.  Oo.,  93 
D.  781. 

Statate  is  vnoonstitutional  in  depriving 
persons  of  property  without  due  process  m 
taw,  which  authorises  rafting  eompanies 
formed  under  it^  without  any  necessity  aris- 
ing from  obstruction  of  their  own  business, 
lo  assume  control  and  management  of  logs 
of  unconsenting  parties  which  are  being 
floated  on  pu^ic  waters,  and  to  enforce 
compensation  a|[ainst  logs  for  thus  control- 
ling and  managmg  them,  since  under  such 
statute  corporation,  or  its  agents,  must  of 
necessity  determine  when  case  arises  which 
justifies  assuming  such  oontrol,  assessing 
eharges,  and  enforcing  payment  thereof  by 
sale.  Ama  v.  Fori  Hunm  Log  tic  Co.,  S3 
D.  731. 

President  of  United  States  has  no  rightful 
power  in  timo  of  peaoe  to  cause  arrest  of 
citisen  of  one  state  without  process,  and 
without  any  charge  of  crime  legally  pre- 
fened,  and  convey  him  to  another  state,  and 
there  imprison  him,  without  judicial  writ  or 
warranty  in  milxtary  fortress.  Johnuon  v. 
Joiui,  92  D.  159. 

Citisen  has  right  to  bis  personal  liberty, 
eocoept  when  restrained  of  it  upon  a  eharge 
of  enme,  and  for  purpose  of  judicial  investi- 

Stion,  or  under  command  of  law  pronounoed 
rough  judicial  tribunaL    76. 

Where  justices  of  inferior  court  seize  and 
take  possession  of  person's  proper^  without 
his  oonsenl^  for  purpose  of  providing  small- 
pox hospital,  and  oooupy  it  for  that  pur- 
pose, owner  may  maintain  action  of  trespass 
against  them  in  their  individual  capacity, 
for  such  seisure  and  occupancy,  notwith- 
standing inferior  court  had  power  and  au- 
thority to  provide  small-pox  hospitals. 
Authority  to  establish  small-pox  hospitab 
does  not  ^vo  right  to  take  private  prop- 
er^ of  oitiaen  for  that  purpose.  MaAhean 
T.  Browm,  92  D.  73^ 

Qreai  object  of  government  is  to  protect 
KIs^  liberty^  and  propertgr  9i  Man,  and  in 
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pursuit  of  that  object  all  interests  should  hs 
protected,  and  no  one  branch  of  businass  ot 
interest  be  permitted  to  injure  or  destroy 
others.  Toledo  ILILO0.T.  Harmon,  95  IX 
489. 

Statute  provided  that  when  defense  of 
insanity  was  set  up  upon  trial  of  indictment 
for  murder,  etc,  jury  should  find  specially 
whether  defendant  was  insane  when  alleged 
crime  was  committed,  and  that  if  they  ac- 
quitted on  that  ground,  verdict  should  so 
state;  that  thereupon  court  ihould  sen- 
tence defendant  to  confinement  in  insane 
hospital  until  such  time  as  sovemor  should 
discbarge  him;  that  such  £schargo  should 
be  granted  whenever  prison  inspectors 
should  summon  certain  officers  named  to 
examine  defendant^  and  they  should  certify 
te  governor  that  ho  was  no  longer  insansu 
HMt  1.  That  jury  had  constitntional  right 
to  give  general  verdict,  but  that  special  vsr> 
diet  was  not  unauthorixed;  2L  Tuat  statate 
was  unconstitutional  in  that  it  provided  for 
depriving  one  of  his  liberty  without  dns 
process  St  law.  Uniarwood  v.  People,  SO  & 
633. 

Stetnte  enacted  that  ehildren  wider  ob- 
tain age^  who  were  inmates  of  poor-house^ 
or  who  were  abandonded  by  their  parent^ 
or  who  were  without  means  of  subsistence 
should  be  eommittod  to  industrial  scfaodb 
during  minority.  HM,  not  unoonstita- 
tional  as  authoradng  imprisonment  without 
due  process  of  law.  MihooMhee  Iwiueirkd 
School  V.  Milwaukee  OoufUg,  22  R.  702. 

Semble,  that  the  parent  or  guardian  of 
child  so  committed  would  not  be  predudsd 
by  commitment  from  asserting  rignt  to  cus- 
tody or  care  of  child  on  proof  that 
of  commitment  no  longer  existed.    7& 

Stetnte  providing  that  on  criminal  _ 
tion  for  illegally  keeping  intoxicating  liqn4 
for  sale  it  shall  not  bo  necessary  to  prove 
actual  sale,  but  notorious  character  of 
premises,  or  notoriously  bad  or  inten^erato 
character  of  thoee  frequenting  them,  or 
keeping  of  implemonte  or  appuitenanoss 
usually  appertaining  to  grog-shops  and  lOco 
places,  shall  be  frima/aeie  evidence  of  maxk 
illegal  keeping,  is  unoonstitntionaL  Actfe  v. 
Beeufkk,  43  R.  26. 


11.  '*  Judgment  of  his  pears 
trial  bv  jury.     WngfU  v.  Wrigki,  56  D.  7^ 

Forfeiture  without  notice  to  owner  of 
property,  and  without  opportunity  of  being 
heard  on  question  of  owner's  eulpability,  is 
contrary  to  provision  in  bill  of  righta,  that 
no  one  shall  oe  deprived  of  his  property  un- 
less by  judgment  of  his  poors,  or  lawn  oi  tite 
Und.     Craig  v.  Kline,  3  R.  636. 

19.  <'Iiaw  of  the  land,"*  as  used  in  the 
oonstitntiiNi,  means  a  general  nublio  law 
equ^y  binding  upon  evei^  member  of 
muni^,  under 


*  See  note  OB  meaning  of  this 
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eleotod,  is  ratified  by  two  thirds  of  thst 
house.    lb. 

Amendment  vacating  offices  of  judges  ol 
circuit  courts  of  state  is  independent  amend- 
ment, and  capable  of  standing  alone.     76. 

15.  Waiver  of  constitutional  pro- 
visions.—  Party  may  renounce  constitu- 
tional provision  made  for  his  benefit.  Em- 
bury  ▼.  (7ofin«r,  63  D.  326. 

Witness  for  prisoner  having  been  sub- 
poBnaed  on  criminal  trial,  and  not  appearing, 
statement  of  his  supposed  testimony  was 
read  by  consent.  Beld^  that  prisoner  thus 
waived  his  right  to  personal  presence  of  wit- 
ness.    State  V.  OVonnor,  27  R.  291. 

16.  Particular  constitutions.  —  1.  Al* 
abama,  —  Ordinance  appended  to  constitu- 
tion is  revocable,  either  entirely  or  pro  tanto, 
by  agreement  between  state  government  and 
United  States;  and  powers  therein  dis- 
claimed may,  upon  assent  of  constituted 
authorities  of  United  States  and  of  state  be- 
ing given,  be  resumed  and  immediately  ex- 
ercised by  state  authorities,  under  general 
powers.    Duhe  v.  C.  N.  Co.,  44  D.  472. 

2.  CallfomkL  —  Each  branch  of  judicial 
department  has  its  functions  assigned  by 
constitution,  and  is  beyond  control  of  either 
of  other  departments  of  government.  Pat' 
soM  V.  Tuolumne  County  Water  Co.,  63  D.  76. 

3.  Iowa,  —  Imprisonment  of  debtor  in 
manner  or  under  circumstances  not  tu\\^ 
warranted  by  section  19  of  article  1  of  con- 
stitution of  1867  cannot  be  authorized  by 
statute:  See  Revised  Statutes  of  1860, 
chapter  126.    Ex  parte  Orace,  79  D.  629. 

4.  Kaneae,  —  By  constitution,  jurisdiction 
of  supreme  court  was  restricted  to  certain 
original  procedings,  and  "such  appellate 
jurisdiction  as  may  be  provided  by  law." 
Legislature  conferred  upon  supreme  court 
power  to  hear  appeals  from  board  of  county 
clerks  in  appraisal  of  property  of  railroads 
for  purpose  of  taxation.  Held,  that  valua- 
tion of  property  for  purposes  of  taxation  is 
incident  to  taxing  power,  and  therefore  not 
such  ''judicial  power  "as  can  be  conferred 
upon  supreme  court  in  form  of  appellate 
jurisdiction.-  Auditor  of  State  v.  A  tcldson  etc 
R.  R.  Co,,  7  R.  676. 

6.  Maine,  —  Provision  of  constitution  thai 
"no  one  shall  be  hurt,  molested,  or  re- 
strained in  his  person,  liberty,  or  estate  for 
worshiping  God  in  the  manner  and  season 
most  agreeable  to  the  dictates  of  his  own 
conscience,  nor  for  his  religious  professions 
or  sentiments,  provided  he  does  not  disturb 
the  public  peace  nor  obstruct  others  in  their 
religious  worship,"  was  intended  to  prevent 
pains  and  penalties,  imprisonment,  or  depri- 
vation of  social  or  political  rights  being  im- 
posed as  penalty  for  religions  professions  and 
opinions.    Donahoe  v.  Richards,  61  D.  266. 

6.  Maryland.  —  Bill  of  rights  construed. 
Wright  v.  Wright,  66  D.  723. 

7*  Jfifsotiri,  •^Constitutioii  providing  thsA 


every  partial  or  private  law  whioh  directly 
proposes  to  destroy  or  affect  individual 
rights,  or  does  same  thing  by  affording 
remedies  leading  to  similar  consequences,  is 
not  "law  of  the  hmd."  WaUy  v.  Kennedy, 
24  D.  61 1 ;  Bank  qf  State  v.  Cooper,  24  D.  617; 
Jonee  r.  Perry,  30  D.  430. 

Act  of  the  legislature  is  not  "law  of  the 
land "  if  its  effect,  if  valid,  would  be  to  de- 
prive citixen  of  right  of  property,^  or  inflict 
on  him  punishment  without  previous  trial 
had  before  judicial  tribunals.  Hoke  v.  Hen- 
derwH,  26  D.  677;  Brown  v.  Hummel,  47  D. 
431. 

Statute  declaring  that  if  certain  officers  of 
Union  Bank  embeme,  misappropriate  funds, 
or  make  false  entries,  it  shadl  be  felony,  is  in 
violation  of  that  clause  of  constitution  de- 
claring that "  no  man  shall  be  disseised  or  im- 
prisoned, etc.,  but  by  the  judgment  of  his 
peers  or  the  law  of  the  lano."  But  cUiier  if 
it  extended  to  same  officers  of  all  banks 
within  state.     Budd  v.  State^  39  D.  189. 

"Law  of  the  land"  means  law  of  indi- 
vidual case,  as  established  in  fair  sind  open 
trial,  or  opportunity  given  for  one  in  court, 
and  by  due  course  and  process  of  law. 
Brown  v.  Hummel,  47  D.  431. 

"  Law  of  the  Umd "  means  due  process  of 
law  according  to  course  and  usage  of  common 
Uw.  Wright  V.  Wright,  66  D.  723.  a  P., 
Taylor  v.  Porter,  40  D.  274. 

"  Law  of  the  land  "  means  by  process  and 
proceedings  of  common  law,  by  which  pro- 
cess and  proceedings  accused  has  right  to 
know  charge,  in  whole  form  and  substance, 
against  him,  to  contest  it^  and  if  not  proved 
to  satisfaction  of  jury,  to  demand  acquittal. 
Inhabitants  qfSaco  v.  Wentworth,  68  D.  786. 

18.  Amendments  to  federal  consti- 
tution. —  Amendments  to  constitution  of 
United  States,  adopted  at  first  session  of 
Congress,  are  restrictions  upon  powers  of 
general  government  only,  and  not  upon 
uioee  of  statea  Livingston  v.  Mayor  qfN,  Y., 
22  D.  622. 

Article  4  of  amendments  to  constitution 
of  United  States  has  no  application  to  pro- 
ceedings under  authority  of  a  state.  Reed 
V.  Rice,  19  D.  122. 

Article  7  of  amendments  to  national 
eonstitntion  establishes  limitation  to  mode 
of  trial  in  federal  courts,  but  not  m  state 
conrta    Stale  v.  Keyes,  30  D.  460. 

14.  Amendments  to  state  constitu- 
ticnuk  —  Supreme  court  has  power  to  deter- 
mine whether  or  not  amendments  to  state 
constitution  have  been  legally  proposed  and 
ratified  by  legislature^  in  numner  prescribed 
hy  eonstitntion.    StaU  v.  MeBruU,  29  D. 


Word  **lunise,*as  applied  to  branch  of 
legislatare^  means  number  of  members  suffi- 
cient to  constitnte  quorum  to  do  business; 
and  amendment  to  constitution,  ratified  by 
tire  thirds  si  majcnty  ef  sll  members 
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and  openly  insult  or  resist  the  power  of  the 
court  or  the  persons  of  the  judges,  bat  to 
consequential,  yidirect,  and  constructive 
contempts,  which  obstruct  the  process,  de- 
grade the  authority,  or  contaminate  the  pur- 
ity of  the  court.     Ned  v.  State,  50  D.  209, 

8.  Publications. — It  is  contempt  to 
publish  remarks  in  newspaper  which  have 
tendency  to  prejudice  the  public  with  respect 
to  merits  of  cause  depending  in  court,  and 
to  corrupt  administration  of  justice.  Reapub- 
Uca  Y.  Omoald,  1  D.  246.  S.  P.,  In  re 
Sturoc,  97  D.  626;  People  v.  Wilson,  16  R. 
628;  State  r.Frew,  49  R.  257.* 

Such  publication  is  a  contempt^  if  it  mani- 
festly refers  to  the  cause,  though  the  refer- 
ence may  not  eacpressly  appear  on  the  face  of 
the  writing.  SetpMka  t.  Paumore,  2  D. 
388. 

Where  defendant^  being  enjoined  from 
publishing  a  letter,  annexed  a  copy  thereof 
to  his  answer,  and  by  an  advertisement  in  a 
paper  invited  all  who  wish  to  see  the  letter 
to  call  at  the  elerk*s  office  and  ffratify  their 
curiosity,  he  was  held  guilty  of  oontempt. 
DenU  V.  Lodert,  5  D.  712. 

Meaning  and  intent  of  published  article 
are  to  be  determined  by  fair  interoretation 
of  language  used,  and  are  matter  of  law  for 
court  as  to  whether  or  not  they  constitute 
contempt,  and  any^  disclaimer  on  part  of 
publisher  as  to  any^  intentional  disrespect  to 
court  is  not  sufficient  ground  for  dischar- 
ging a  rule  to  show  cause  why  an  attachment 
should  not  iune.  Peopk  ▼.  Wilson,  16  K. 
628. 

Libelous  newspaper  oomment  on  judicial 
proceedings  in  concluded  cases  may  not  be 
treated  as  eontempts.  Cheadle  ▼.  State,  69 
R.  199. 

Defendant  had  been  tried  on  an  indict- 
ment^ and  jurv  had  disagreed.  He  there- 
upon published  in  his  newspaper  an  article 
Intending  to  cast  discredit  on  grand  jury 
which  indicted  him,  sheriff  who  summoned 
it,  and  judge  who  presided  and  would  pre- 
side on  a  second  triaL  Held,  a  contempt. 
In  re  Ckeeeeman,  60  R.  696. 

9.  What  does  not  amount  to  con- 
tempt. —  Disobedience  of  order  made  with- 
out jurisdiction  is  not  eontempt,  in  legal 
contemplation,  though  court  or  judge  mak- 
ing such  order  style  disobedience  of  it  a  con- 
tempt   Ex  parte  Grace,  79  D.  629. 

Where  one  accused  of  crime  forfeits  his 
recognisance  to  appear  for  trial,  he  is  not 
guilty  of  contempt.  Matter  qf  DUl,  49  K,  SO!i. 

Party  is  not  guilty  of  contempt  when  he 
sticks  a  paper  on  office  door  of  judge  with 
writing  that  judge  "is  a  dam'd  bue  and 
corrupt  man,"  where  records  in  proceedings 
fails  to  state  time  of  its  committal,  its  occa- 
sion, and  whether  it  haul  reference  to  judge's 
official    character    or    conduct,   but    where 

*  What  publications  are  punishable,  >ee  notes, 
17  P.  680-02;  98  D.  414-4»l 
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transcript  shows  from  defendant's  unoonln^ 
dieted  answer  that  "  he  did  not  design  any- 
thing he  did  as  an  insult  or  contempt  of  tne 
couii,  as  it  was  an  out-door  affair.**  Keei  t. 
State,  60  D.  209. 

Where  debtor  kept  n^ey  in  hie  posses 
sion,  and  refused  to  appl^it  towards  satisfy- 
ing judgment  against  him,  though  ordered 
by  county  judffe  to  do  so,  —  held,  not  a  con- 
tempt under  Iowa  statute.  County  jndge, 
sitting  as  jndge,  and  not  as  ocNirt^  had  no 
power  to  hear  witnesses,  to  examine  testi- 
mony upon  issues  made,  to  adjudge  whether 
party  was  guilty  or  innocent  as  chai^ged,  and 
to  order  him  imprisoned  if  he  failed  to  oom- 
ply  witii  his  finding.  Imprisonment  under 
such  proceeding  deprives  party  of  his  ooosti- 
tutional  right  not  to  "be  deprived  of  life, 
liberty,  or  property  without  due  prooees  of 
law,*'  and  "  to  a  speedy  and  public  trial  by  an 
impartial  jury."  Nor  did  it  make  any  dif- 
ference that  psrty  examined  did  not  dnnaBd 
a  jury,  fur  jud^  had  no  power  to  impsael 
one,  and  party  is  not  presumed  to  waive  thai 
which  there  was  no  power  to  grants  if  ssksdL 
ItaparU  Oraot,  79  D.  629. 

Kight  of  trial  by  jury  is  secured  in  selioBs 
at  law,  and  legislature  cannot,  by  an  inva- 
sion of  eonstitotion,  make  that  a  proceeding 
to  punish  for  contempt  which  i%  in  itoee- 
sence,  a  suit  at  law.     lb, 

10.  or  02M  punishable  arnnma- 

rily.  —  Court  has  no  authority  to  order  psr^ 
to  deliver  to  sheriff  key  of  safe  which,  wiu 
contents,  he  daims  as  his  own  proper^,  and 
on  his  refusing  to  obey  order,  punish  him 
summarily,  by  fine,  as  for  eontempt.  Aofi 
V.  SUxrt,  74  D.  278. 

Where  A  gives  handbills  to  a  jnror  sa»> 
moned  to  serve  at  term  of  court  in  which  A's 
cause  stands  for  trial,  requesting  him  to  read 
and  hand  them  to  other  jurors^  handbills 
containing  account  of  cause  prejudicial  to 
other  pai^y,  the  act  is  not  punishable  sam- 
marily  as  a  contempt,  stetute  snthorisiBg 
such  course  only  when  contempt  is  in  pres- 
ence or  during  sitting  of  oourL  /»  n  OUf^ 
ham^  46  R.  673. 

False  pretense  of  a  defendant  in  a  eivil 
action,  that  he  is  too  ill  to  attend  trial,  and 
procurement  ef  adjonmment  thereby,  is  a 
contempt^  bnt  b  not  summarily  pnmiJiaHe 
on  affidavite  in  absence  of  defendant  WeUk 
T.  Barber,  62  R.  667. 

A  libel  on  a  grand  jury,  in  relatioii  to  an 
act  already  done,  and  not  calculated  direett  j 
to  obstruct  or  embarrass  the  future  periorm* 
ance  of  their  duty,  is  not  summarily  punish* 
able  as  a  eontempt.  Storeif  v.  People,  22  IL 
168. 

1 1 .  Becusant  witnaasea.  —  House  ef 
representetives  of  Massachusette  has  power 
to  summon  witoesses,  and  to  oompel  these 
to  attend  and  testify  before  the  house  or  its 
committees.  Buniam  t. 
676. 
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Witness  is  guilty  of  contempt  of  aathority 
of  BQoh  bouse  if  he  refuses  to  attend  before 
house  or  committee  when  duly  notified  and 
summoned,  or,  when  present,  refuses  to  tes- 
tify or  to  do  any  other  act  which  may  be  law- 
fally  reauired  of  a  witness;  and  house  may 
compel  nis  obedience  by  causing  him  to  be 
arrested  and  brought  before  the  house.    lb. 

Witness  is  "^uBty  of  disrespect  to  house 
of  representstiTes  by  contemptuous  be- 
hsiTior  in  its  ptcsence,"  within  meaning  of 
Maasuchnsetts  ooBstitntion,  chapter  1,  sec- 
tion 3^  artioU  10^  for  which  he  may  be  im- 
prisoned by  order  of  house  for  term  not 
exceeding  thirty  days,  if  when  he  is  before 
house  or  committee  ha  willfully  sud  without 
lawful  excuse  refuses  to  testify  or  produce 
books  in  his  possession.    /&. 

Agent  of  telegraph  company  is  punishable 
for  contempt  in  renising  to  produce  messages 
in  possession  of  company,  before  grand  jury, 
on  proper  process;  but  a  subpoena  duces  tecufn, 
merely  describing  such  messages  by  names  of 
•enders  and  persons  addressed,  and  as  sent 
'*  within  fifteen  months  last  past^"  is  not 
moh  process.    Bas  parte  Brown,  37  K.  426. 

19.  Violations  of  iz^ractions.— Plain- 
tifEsy  composing  firm  of  JDeTUn  k  Co.,  cloth- 
ing dealers,  brought  action  to  restrain  de- 
fendant from  nsmg  their  firm  name  in  same 
bBJsinesSi  and  procured  injunction  restraining 
kim  from  displaying  said  firm  name  upon 
■igns,  etc,  and  restricting  him  to  use  of  his 
own  ''proper  christian  and  surname,  con- 
Joined,  without  any  deceptive  or  misleading 
derices.  Defendant  thereupon  displayed 
sign  upon  which  were  words  "Devlin's  Cloth- 
ing ";  above  word  *'  Devlin's  *'  were  defend- 
ant's initials  "J.  a,"  with  number  of  his 
shop,  "  82fi,''on  each  side.  Held,  that  a  find- 
ing that  sign  was  arranged  and  intended  to 
deceire  was  justified,  and  that  an  order  ad- 
judging defendant  guilty  of  contempt  was 
proper.     J>epUn  t.  Det/iin,  26  R.  173. 

Defendant  sold  to  plaintiff  his  druggist's 
business^  and  agreed  not  to  cany  on  that 
business  in  that  town.  Subsequently  he 
bought  a  new  stock,  and  opened  like  business 
at  same  stand.  He  was  enjoined  by  court 
from  so  esvrying  on  tiiat  business.  Within 
a  week  thereafter  he  sold  his  new  stock  to 
two  furmers,  residing  several  miles  distant, 
ignorant  of  the  business  and  paying  no  per- 
sonal attention  to  it^  and  commenced  acting 
aa  their  hired  man  and  Ment  in  that  busi- 
ness at  same  stand.  £Mdf  that  he  was 
guilty  of  contempt  in  disobeying  injunction, 
and  could  not  purge  himseu  by  disavowaL 
Baher  t.  Oordom,  41  R.  44a 

18,  Oontemptg  I17  Jurors.— Where 
friends  of  prevailing  par^  m  a  trial,  without 
latter's  knowledge,  approach  jury,  and  have 
conversations  with  them,  or  in  their  pres- 
ence^ about  matters  in  issuer  and  jury  tamely 
listen  to  such  conversations  intended  to  in- 
flMOM  them,  tbe/f  though  they  may  have  | 


meant  no  wrong,  are  guilty,  not  only  of  a 
violation  of  law,  but  luso  of  the  oath  they 
have  taken  "to  say  nothing  to  any  person 
about  the  business  and  matters  in  their 
charge  but  to  their  fellow-jurors,  and  to 
suffer  no  one  to  speak  to  them  about  the 
same  but  in  court.'  Both  are  liable  to  severe 
and  summary  punishment.  But  if  prevail- 
ing party  was  unaware  of  these  transactions, 
he  is  not  liable  to  punishmentb  McDawtU 
V.  MeDankU,  94  D.  408. 

During  trial  for  assault  with  intent  to  kill, 
a  juror,  without  permission,  went  alone  to 
premises  where  sssault  was  committed,  for 
purpose  of  acquainting  himself  with  them. 
Heii,  not  a  contempt.  PeofpU  v.  Oyer  and  2*.» 
54  R.  691. 

14.  Oontempts  in  proceedings  sup. 
plementary  to  execution.  —Witnesses 
in  proceediuff  supplementary  to  execution 
under  New  York  code  are  bound  to  answer 
all  questions  concerning  transfers  of  prop- 
erty by  judgment  debtor,  and  particularly 
as  to  transfers  made  to  themselves,  and  any 
questions  seeking  information  as  to  whether 
such  transfers  were  honest  or  fraudulent; 
and  upon  refusal  to  do  so,  may  be  punished 
as  for  contempt.  Lathrcip  v.  Clapp,  100  D. 
493. 

Order  to  pumsh  such  witness  as  for  con- 
tempt maybe  made  under  section  302  of 
New  York  code,  by  a  judge  out  of  court.  Mi 

Statute  authorising  imprisonment  for  con- 
tempt of  orders  of  court  m  proceedings  sup- 
plementary to  execution  is  not  unconstitu- 
tional.    iBikenberry  v.  Edwards,  56  R.  360. 

15.  Non-payment  of  alimony.  —One 
unable  pecuniarily  to  pay  alimony  adjudged 
against  nim  is  not  guilty  of  contempt  in  not 
paying  it  when  he  has  not  voluntarily  created 
the  inability  for  purpose  of  avoidmg  pay- 
ment.    OaUand  v.  Galland,  13  R.  167. 

1 6.  Effect  of  being  in  contempt  upon 
applicationB  for  favor.  —  Application  of 
party  in  contempt  for  a  favor,  and  not  for 
matter  of  strict  right,  will  not  be  granted 
until  he  has  purged  himself  of  contempt. 
Johnson  v.  Phmey,  19  D.  459. 

Complainant  need  not  accept  answer  of 
defendant  in  contempt  for  not  answering, 
but  if  he  does  so  without  insisting  on  his 
costs,  he  cannot  afterwards  object  tnat  they 
have  not  been  paid.    lb. 

Defendant  in  contempt  can  neither  file 
answer  nor  be  permitted  to  make  motion  to 
dismiss  bill,  until  he  be  discharged  of  such 
contempt  by  order  of  court.  Oani  v.  Oani, 
53  D,  736. 

Clerk  of  court  has  no  authority  either  to 
discharge  contempt  or  file  answer;  and  if  an 
answer  is  filed,  plaintiff  has  right  to  treat  it 
as  a  nullity,    /o. 

Legatee's  action  at  law  for  legacy  will  not 
be  enjoined  in  equity  on  ground  that  he  is 
in  contempt  for  not  performing  decree  made 
in  another  snit  for  ezeoatioa  otnew  bond,  in 
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place  of  original  one  given  to  testator  and 
subsequently  lost.  Jaayes  ▼.  Bayes,  73  D. 
709. 

17.  Preliminary  proceedings  to  bring 
party  into  contempt.  —  For  contempts 
not  committed  in  presence  of  ooart^  t^ 
modes  of  proceeding  are  by  statute  provided: 
I.  An  order  on  accused  to  show  cause;  2.  An 
attachment  to  arrest  accused  and  bring  him 
before  court.  In  either  mode  party  com- 
plaining; must  produce  proof  of  misconduct 
by  affidavit  or  other  legal  evidence,  as  foun- 
dation of  proceedings.     Albany  City  Bank  v. 

'  Sdiermerhornt  38  D.  551. 

Proceedings  for  oontempt  cannot  be  used 
to  enforoe  delivery  to  receiver,  by  third  per- 
sons, of  property  of  which  he  has  never  nad 
possession,  though  he  may  have  right  to 
obtain  sach  poasession  by  proper  proceed- 
ings,   /ft. 

18.  Order  to  vahow  cause.  *-When 
proceeding  for  contempt  is  by  order  to  show 
cause,  copies  of  order,  affidavit,  or  other 
legal  eviaenoe  used  must  be  served  upon 
accused  or  his  solicitor  such  length  of  time 
prior  to  hearing  as  oonrt  shall  in  such  order 
direct.  If  partjr  accused  does  not  appear, 
or,  when  appearing,  does  not  deny  al^ed 
misconduct^  court  may  at  once  make  final 
deoision  and  award  proper  punishment.  If 
misconduct  is  denieo,  court  may  discharse 
order,  or  may  allow  interrogatories  to  be 
filed,  and  refer  it  to  master  to  take  answers 
of  accused,  and  such  evidence  as  either  partv 
may  offer.  The  evidence^  and  not  mastera 
opinion,  must  be  reported  to  oonrt.     lb. 

Where  party  is  under  rule  to  show  cause 
why  attachment  should  not  issue  against 
him  for  contempt,  a  mere  excuse,  without 
appearance,  is  not  sufficient  ground  for  dis- 
charging rule,  and  wiU  only  sffect  question 
of  punishment.     People  v.  Wilson,  16  R.  528. 

19.  Attachment.  —  In  proceeding  bv 
attachment,  when  defendant  appears  or  is 
brought  before  court,  unless  he  admits  con- 
tempt, oonrt  must  require  interrogatories  to 
be  filed,  specifying  facts  and  circumstances  of 
alleged  misconduct,  and  requiring  his  answer 
thereto.  When  answered,  oonrt  may  pro- 
ceed to  decide  question  of  contempt,  or  may 
refer  it  to  master  to  ta^e  and  report  such 
other  evidence  as  either  party  may  produce 
to  him  relative  to  the  contempt.  Albany 
City  Bank  v.  Sehermerhom,  38  D.  551. 

20.  Interrogatories  to  a  person  at- 
tached should  be  directed  to  facts  stated  in 
petition  on  which  order  for  attachment  is- 
sued. Albany  City  Bank  v.  Schermerhom.  38 
D.  551. 

Interrogatories  should  be  personally  an- 
swered by  party  proceeded  against  when  his 
personal  knowledge  will  enable  him  to 
answer.     lb. 

21.  The  hearing— Evidence.  —Prose- 
ontor  may,  when  facts  are  not  known  to  nor 
Admitted  by  defendant^  osa^  an   hearing. 


petition  and  original  papers  on  which  attach- 
ment was  granted,  and  also  other  evidsnosb 
76. 

22.  ICatters  of  defSanse.  ~  When  a 
writing  is  so  clear  of  itself  as  to  amount  to  a 
libel,  mere  affidavit  of  defendant  that  he  had 
BO  intention  of  offering  any  oontempt  to 
court  will  not  exempt  him  from  punishment 
Territory  t.  Nugent,  5  D.  702. 

Person  proeecuted  is  entitled  to  benefit  of 
his  answers  to  interrogatories  as  far  as  they 
go,  but  subject  to  be  contradicted  by  affida- 
vits and  othe^  evidence  of  prosecution.  Al- 
bany City  Bank  v.  Bchermerham,  38  D.  351. 

It  is  no  defense  to  show  that  misooodnct 
merely  obstructed  progress  of  investi^^tioa 
which  court  would  nave  been  obliged  m  the 
end  to  dismiss  for  want  of  jariadietiaiL 
Wmiani9on*e  Caee,  87  D.  374. 

23.  Puniidunent  by  commitmant  or 
fine.  —  When  statute  provides  no  mode  ol 
punishiuff  contempt,  court  may  punish  it 
summarily,  without  indictmenk  AmM  v. 
Com.,  44  R.  480. 

Punishment  for  a  contempt,  and  convietioa 
for  same  act  on  indictment^  are  diverwo  m 
and  will  stand  together,  especiallT 
punishment  for  contempt  procedea  ( 
tion.    8taU  t.  Wood/In,  42  D.  161. 

Commitment  of  witness  for  oontempt  is 
not  objectionable  because  it  makes  impnaon- 
ment  conditional  upon  his  submissioa  and 
obedience.    Bwitham  v.  Monriseey^  74  D.  676. 

Fine  may  be  imposed  as  punuhment  for 
disobeying  injunction,  but  auch  fine  cannot 
be  inflicted  as  damages  to  plaintiff  for  being 
obstructed  by  defendants  m  his  work  after 
service  of  injunotioin.  3ad$  v.  BraaeUonp  79 
D.  88. 

What  the  order  of  conviction  ahoold  recite 
and  specify,  see  Albany  City  Bank  t.  Seker' 
merhom,  38  D.  551. 

24.  Sentence  and  Judgment.  —Law 
requires  that  before  sentence  of  impriaon- 
ment  is  passed  upon  party  he  must  first  be 
oonvictea  of  an  offense.  This  oonvietion  is 
generally  by  verdict  of  a  jury,  but  in  caaeaef 
contempts  may  be  by  judgment  of  the  oonrL 
In  either  case  record  should  show  a  oonvio* 
tion.     Hence  a  return  to  writ  of  kabeag  ear' 

U8,  which  recites  an  order  of  court  that  "A 

e  sent  to  jail,  and  remain  thera^"  etc,  is 

insufficient^  as  it  contains  no  adjudicatioa  of 

the  court  that  A  has  been  guilty  of  contempt. 

Mhc  parte  Adame^  69  D.  234. 

Judgment  for  contempt  ia  valid  witboat 
any  recital  ol  facta  which  conatitate  con- 
tempt. It  ia  proper  fur  court  to  ae  atata 
facts,  as,  if  as  stated  they  do  not  amount  to 
contempt^  prisoner  may  be  diaohaiged,  bot 
their  statement  is  not  neceeaary  to  validity 
of  judgment.    EaeUm  t.  State^  87  D.  49. 

Cause  of  contempt  need  not  be  specified 
in  judgment  for  contempt  at  common  law, 
but  this  rule  ia  departed  from  ia  Tc 
SlaUw.  Oalloway,  98  D.  404^ 
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Judgment  of  fine  and  imprisonment  for 
contempt  must  state  cause  of  contempt  al- 
leged, upon  its  face,  as  ground  of  jurisdiction 
upon  wnicb  judgment  is  rendered.  Judg- 
ment will  be  invalid  if  ground  of  contempt 
ia  not  set  out  upon  face  of  judgment.     lb. 

Proceeding  to  punish  for  contempt  is  not 
a  criminal  proceeding  within  statute  denying 
criminal  jurisdiction  to  a  court.  Middlt' 
hrook  V.  State,  21  R.  650. 

Sentence  for  contempt  committed  in  pree- 
ence  of  court  is  valid  though  pronounced  in 
absence  of  offender.     lb. 

25.  Review  by  appeal  or  error.  — 
Judgment  of  conviction  for  contempt  is  not 
anbject  to  revision  on  appeal  or  writ  of  er- 
ror. Power  to  punish  for  contempts  is  abso- 
lutelj  essential  to  protection  and  existence 
of  courts.  To  be  ^ectual,  power  must  be 
inataat  and  inevitable;  punishment  must  be 
immediate  az?d  peremptory.  Therefore, 
judgment  of  conviction  for  contempt  is  not 
anbject  to  revision  by  any  court,  whether  of 
oo-ordinate  or  superior  jurisdiction,  either  by 
appeal,  writ  of  error,  or  otherwise.  State 
▼.  Oaihway,  98  D.  404.  S.  P..  WUUamson's 
Ctm,  07  D.  374;  BxparU  Martin,  26  D.  276; 
JBattoii  ▼.  State,  87  D.  49;  Shattu^k  v.  Stale, 
24  R.  024. 

Appeal  in  error  will  lie  from  void  judg- 
ment ponishtng  person  for  contempt.  &d 
parte  Martin,  26  D.  276. 

Contempt  will  not  be  presumed  to  refer  to 
jadicial  conduct  or  official  character  of  a 
judge,  either  as  judge  or  as  court,  where  rec- 
ord of  proceedings  does  not  state  time  of  its 
committal,  or  ito  occasion,  or  its  reference 
to  judge's  official  character  or  conduct, 
either  as  court  or  judge;  but  on  contrary, 
transcript,  in  uncontradicted  answer  of  de- 
fendant below,  shows  *'  that  he  did  not  de- 
aiffn  anything  he  did  as  an  insult  or  contempt 
of  the  court,  as  it  was  an  out-door  affair." 
Aee/v.  StaU,  50  D.  209. 

Common-law  doctrines  governing  con- 
tempt have  been  modified  and  restricted  by 
provisions  of  our  constitution,  and  acts  of 
our  legislature  defining  these  offenses.    76. 

House  of  representatives  of  state  is  not 
final  judge  of  its  own  powers  and  privileges 
in  cases  m  which  rights  and  liberties  of  the 
subject  are  concerned;  but  legality  of  its 
action  may  be  examined  and  determined  by 
a  court  of  competent  jurisdiction.  Bumltam 
▼.  Mmrriaaey,  74  D.  676. 

Punishment  for  contempt  is  matter  lying 
in  discretion  of  court  before  which  it  is 
charged  to  have  been  committed,  and  this 
discretion  will  not  be  controlled  unless  in 
cases  of  flagrant  abuse.  Supreme  court  will 
be  especially  slow  to  interfere  where  lower 
oonrt  has  refused  to  punish  party  charged  to 
be  in  oontempt.  Howard  v.  Durand,  91  D. 
767. 

But  attachment  for  oontempt  may  be  reme- 
dial proceeding,  and  not  simply  vindication 


of  court  8  authority.  In  such  case  appellate 
court  will  control  discretion  of  lower  oonrt 
in  refusing  to  punish  party  who  is  charged 
to  be  in  contempt,  and  will  award  such  re- 
lief to  complainant  as  he  is  entitled  to  under 
facts  and  law.     lb. 

In  proceedings  for  contempt  in  refusing  to 
obey  peremptory  mandamus,  defendant  an- 
swered that  writ  of  error  had  been  taken 
and  served  upon  judgment  for  mandamus, 
and  that  same  operated  as  a  swpersedeae.  To 
this  answer  moving  party  demurred,  and  on 
trial  of  that  issue  of  law  moving  party  had 
judgment;  upon  this  judgment  defendant 
brought  writ  of  error.  Held,  1.  That  al- 
though an  adjudication  of  contempt,  under 
common-law  practice,  is  not  reviewable  by 
court  of  error,  yet  where  moving  party  ten- 
ders an  issue  of  law  upon  which  question  of 
contempt  is  tried,  error  wiU  lie  upon  adjudi- 
cation thereon;  but  2.  Writ  of  error  upon 
original  judgment  for  peremptory  mandamMe 
does  not  operate  as  a  superMdeaa,  especially 
where  assigned  errors  have  already  been 
passed  upon  b^  court  upon  a  ease  reserved 
for  advice,  as  m  this  case.  Tyler  v.  Bam- 
mersley,  26  R.  471. 

26.  Review  by  habeas  corpus. — Upon 
motion  to  discharge  upon  habeas  corpus  per- 
son committed  upon  order  of  court,  the  only 
question  which  court  can  consider  is.  Did 
court  which  made  order  of  commitment  have 

i'urisdiction  over  party  and  subject-matter? 
f  it  did  not,  judgment  was  coram  non  Judke, 
and  void,  and  prisoner  would  be  entitled  to 
his  discharge.     Ex  parte  Adams,  59  D.  234. 

By  virtue  of  this  writ,  prisoner  will  be 
discharged  if  it  appears  upon  face  of  judg- 
ment, or  record  of  proceedings  upon  which 
judgment  is  founded,  that  judgment  is  upon 
cause  of  contempt  which  court  has  no  statu- 
tory power  to  punish,  or  if  it  appears  that 
punishment  inflicted  is  not  within  power 
prescribed  by  statute  for  such  cases.  Such 
judgment  would  be  void  for  want  of  juris- 
diction.    Stale  V.  Oallmoay,  98  D.  404. 

Fact  of  the  oontempt  cannot  be  inquired 
into  de  novo  in  another  court;  there  is  no 
mode  provided  for  conducting  such  inquiry; 
and  person  is  conclusively  fixed  with  the  act, 
for  record  declares  it  to  have  been  done  in 
court,  and  record  is  entitled  to  as  much  faith 
in  that  statement  as  it  is  to  any  other  matter. 
State  V.  Wooilfin,  42  D.  161;  WiUiamson's 
Case,  67  D.  374. 

Upon  motion  to  discharge  upon  habeas 
corpus,  where  commitment  for  contempt  was 
made  by  court  of  competent  jurisdiction, 
there  is  no  authority  to  discharge  party  upon 
ground  that  court  erred  in  its  judgment  of 
the  law.     Ex  parte  Adams^  59  D.  234. 

Where  court  commits  party  for  contempt, 
its  adjuilication  is  conviction,  and  its  com- 
mitment an  execution.  Upon  habeas  corpus, 
court  hearing  same  can  no  more  inquire  mto 
propriety  of  such  conviction  than  it  can  upon 
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of  oommitmeiit,  in  absence  of  sUttote, 
not  be  reviewed  in  any  other  tribunaL   MM 
T.  McDonaid,  4  R.  211. 

27.  Enjoining  proceedings  for.— 
Eqoity  eannot  enjoin  enforcement  by  oooil 
of  law  of  adjudication  for  contempt  in  da- 
obeying  peremptory  rmmdanmt,  T^ier  t, 
Bammenle^,  26  R.  479. 

28.  The  pardoning  power. — The 
goremor  of  a  state  has  power  to  pardon  far 
oontempt     State  t.  Satiwmel,  13  &.  11&. 

OONTBNTa. 

Of  letterSp  offen  to  proTe»  eee  Btidshci»  4L 
Of  lost  inBtmmeni  or  tmnk,  competency  el 

party  to  proTe»  eee  WrrNsasBS,  2^  24. 
Of  lost  paper,  effect  of   proving,  eee    Kir^ 

ouroi,  61. 

See  also  Sioohdart  ByzDmoi. 

CONTESTED  ELEOTIOHIBL 
See  BLBanoii8»  14;  Qgo  Wamramtoi, 
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a  Tcrdict  of  ^ilty  upon  a  charge  of  misde- 
meanor inqoire  whether  improper  eharges 
were  given  to  jury  or  improper  eWdenco  was 
flkdmitced  against  prisoner.  ,  lb. 

Federal  courts  have  power  to  tr^  and  pun- 
ish contempt,  and  state  oourts  will  not  in- 
terfere witn  their  sentences  therefor  on 
habeas  eormu.  Snch  jadgments  are  con- 
clusive.    WaUafMon'f  Com,  67  D.  374. 

Record  of  oonviction  for  contempt  is  aa 
distinct  from  matter  under  investigation 
when  it  was  committed  as  indictment  for 
perjury  is  from  cause  in  which  fslse  oath 
was  taken.     Ih, 

Conviction  and  sentence  for  contempt  are 
none  the  less  conclusive  on  habeas  corpus 
before  another  tribunal  because  contempt 
was  committed  while  offended  court  was 
investisating,  or  tr^n^  to  investigate,  a 
matter  beyond  its  jurisdiction.    Ih, 

Conviction  of  contempt  is  separate  pro- 
ceeding, and  is  eonclusive  of  every  tact 
which  might  have  been  urged  on  tnal  for 
contempt;  and  amon^  others,  want  of  juris- 
diction to  try  cause  in  which  contempt  was 
committed.  Such  objection  must  be  maule 
on  trial  for  contempt;  it  is  too  late  to  make 
it  after  conviction,    /ft. 

Legality  of  imprisonment  by  order  of 
house  of  representatives  of  state  may  be  in- 
quired into  on  habeas  corpus  by  court  of  com- 
?ietent  jurisdiction.  Bumham  t.  MorrUaev, 
4  D.  676. 

Appeal  or  writ  of  error  does  not  lie  to 
supreme  court  from  judgment  of  inferior 
court  or  judge  discharging,  or  refusing  to  dis- 
charge, upon  writ  of  habeas  corpus,  a  person 
from  imprisonment  upon  judgment  for  con- 
tempt.   State  V.  Galloway,  98  D.  404. 

Object  of  writ  of  habeas  corpus  is  to  obtain 
immediate  relief  from  illegal  confinement, 
and  delay  incident  to  app^s  and  writs  of 
error  by  either  party  would  defeat  this  ob- 
ject if  appellate  jurisdiction  were  allowed  in 
resard  to  judgments  for  contempt.     Ih. 

It  is  not  competent  upon  habeas  corpus,  in 
cases  of  contempt,  for  judge  or  court,  upon 
hearing  of  writ,  to  inspect  and  revise  evi- 
dence upon  which  committing  court  acted, 
to  see  whether  weight  of  evidence  sustains 
judgment  of  commitment  or  not.  Commit- 
ting court  mav  err  ss  to  force  and  effect  of 
evidence  on  wnich  it  founds  its  judgment, 
but  such  error  is  not  subject  to  revision  by 
habeas  corpus.     lb. 

Plaintiff  was  subpoenaed  to  make  his  affi- 
davit before  a  justice  of  the  peace,  but  refus- 
ing to  comply,  he  was  committed  by  the 
justice,  whereupon  a  habeas  corpus  was  ob- 
tained from  supreme  court.  Iield,  that  he 
must  remain  m  custody,  although  his  affi- 
davit could  not  be  used  in  proceeding  for 
which  it  was  required,  on  ground  that  when 
a  person  is  being  punished  for  contempc,  un- 
less proceedings  leading  thereto  are  so  grossly 
defective  ss  to  render  them  void,  judgment 
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Altormtion  o^  whan  diaohargM  lOMtj,  aaa 

SUKXTTSHXP,  28,  29. 
Between  attorney  end  client^  eee  AnOBirxT 

AVDClilBlffT,  30-33. 
Between  broken,  see  Brokxbs,  12,  17. 
Between  conneotins  carrien,  tee  Railboad 

CouPAXfiMa^  110. 
Between  guardian  end  ward,  eee  Ouabdiav 

AND  Ward,  17. 
Between  huelMtnd  and  wife,  see  Hvsbaud 

AMD  Wot,  VIL 
Between  parent  and  child,  see  Parivt  and 

Child,  15. 
Burden  of  proof  inactions  on,  tee  Evidencs, 

7a 

By  agente,  when  bind  principal,  see  Aobngt, 

38-41,  71-75. 
By  guardian  of  infant,  see  Gua&dian  and 

Ward,  14,  19. 
By  religious  societies,  see  Rsuoious  Socis- 

TIES,  5. 
By   representatives,    relatiTO   to    land,   see 

EXECUTOBfl    A4D    ADMINISTRATORS,   43- 

46. 

By  spendthrifts,  see  SFXNDTHRirra,  2. 

By  wife,  liability  of  hnsband  on,  see  Hob- 
band  AND  WIFI,  13. 

Disability  of  wife  to  make,  see  Husband 
AND  Win,  30-^33. 

Efifect  of  alterations  in,  see  Altbeation  of 
Instrumxnts,  11. 

Effect  of  duress  on,  see  DuRiss,  5. 

Effect  of  war  npon,  see  War,  10-13. 

For  carrying  the  mail,  see  Post-ovficn,  1. 

For  exchange  of  lands,  see  Vendor  and 

PURCHASRB,  35. 

For  railroad  construction,  interpretation  of, 
see  Railroad  Ck>MPANiBS,  &. 

For  sale  of  chattels,  see  Salis,  L 

For  sale  of  land,  see  Vendor  and  Pur- 
chaser, L  ^ 

For  services,  interpretation  ol,  see  Ser- 
vices, 3. 

For  services  rendered  to  city,  see  Municipal 
Corporations,  62. 

For  towage,  see  Shipping,  23. 

Forbidden  by  charter,  void,  see  Corpora- 
tions, 90. 

In  contemplation  of  insolvency,  see  Insol- 
vency, 7. 

Liability  of  cities  on,  see  Municipal  Cor- 
porations, 58.  63. 

Liability  of  corporations  on,  see  Corpora- 
tions, V. 

Liability  of  inooming  partner  on  previous, 
see  Partnership,  17. 

Liability  of  infants  on,  see  Infants,  16,  34. 

Liability  of  insane  persons  on,  see  Insane 
Persons,  3. 

Made  on  Snnday,  validity  of,  see  Sunday, 
1-5. 

Measnre  of  damages  in  actions  on,  see  Dam- 
ages, 17,  30. 

Merger  of,  in  judgment,  see  Judgment,  44. 

Mistakes  in,  when  relieved  sgainst,  see 
MiarrAEE,  6-8l 


Of  marriage,  see  Marriage  and  Divorce, 
1-13. 

Of  mortgage,  general  natnre  of,  see  Mort- 
gages, 1. 

Of  officers,  liability  od,  see  Ofpicbrs,  28. 

Of  one  ps^ner,  when  bind  firm,  see  Part- 
nership, etc.,  35. 

Of  subs<»iption,  see  Subscriptions. 

Of  suretysnip,  validity,  and  how  oonstrued, 
see  Suretyship,  3,  4. 

Parol  evidence  to  vary  or  explain,  see 
Evidence,  104,  105. 

Payable  in  gold,  what  good  tender,  see 
Tender,  4. 

Power  of  banks  to  make,  see  Banks  and 
Banking,  10-12. 

Power  of  city  to  make,  see  Municipal  Cor- 
porations, 11-17. 

Power  of  corporations  to  make^  see  Corpo- 
rations, 100-111, 

Power  of  foreign  oorporations  to  maki^  see 
Corporations,  186. 

Power  of  government  to  make^  see  Unitbd 
States,  3. 

Power  of  railroad  company  to  make,  see 
Railroad  Companies,  7-1 1. 

Power  of  representatives  to  make,  see  Ex* 

ECUTORS  AND  ADMINISTRATORS,  61-68. 

Reformation  of,  in  equity,  see  £2quitt, 
37-59. 

Relative  to  lotteries,  illegality  of,  see  Lot- 
terdes,  2. 

Relative  to  mines,  see  Mines  and  Min- 
ing, 7. 

Respecting  lands,  when  within  statute  of 
frauds,  see  Vendor  and  Purchaser,  6. 

Respecting  officer's  compensation,  validity 
of,  see  Officers,  26. 

Rules  of  evidence  in  actions  on,  see  Bn- 
dencb,  250. 

Seal,  when  necessary,  see  Seal. 

Stating  cause  of  action  in  salts  on,  see 
Pleading,  95. 

Statutes  impairing  oUxgatioii  o^  see 
Statutes,  21-23. 

To  sell,  distinguished  from  deed,  see  Vendor 
AND  Purchaser,  1. 

To  sell,  merger  of,  in  conveyance,  see  Ven- 
dor AND  Purchaser,  34. 

Vendee's  action  for  breach  of,  see  Vbndob 
AND  Purchaser,  67. 

What  equity  will  enforce,  see  Specific  Per- 
formance, L 

What  lapse  of  time  bars  action  on,  see 
Limitations  of  Actions,  38. 

What  may  be  assigned,  see  Assignment,  2. 

When  charged  on  wife's  separate  estate,  see 
Husband  and  Wife,  62. 

When  contract  to  pay  for  services  may  be 
implied,  see  Services,  1,  2. 

When  controlled  by  proof  of  custom,  see 
Custom,  6,  7. 

When  -limitatioQ  begins  to  run  on,  see  LiMl« 
tations  of  Aci'iONS,  29-33. 

Wheo  time  is  of  the  essence  of,  see  Specifio 
I         Performance,  27. 
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Wban  Toid  for  ohamper^,  aea  CKAMrxKTT, 

efc&,  S;3. 
When  Yoid  for  usury,  aee  Usury,  5-11. 
With  ovner,  to  warrant  mechanic's  lien,  see 

Mbchanics'  Libn,  7-9. 
With  respect  to  houndsiies,  see  Bouhda- 

\ntb  warehonsemen,  natnre  of,  see  Wark- 

H0D8BMBI,  1. 

L  OuisRAL  Pbimoiflks. 

n.   COXSIUBBATION. 

1.  Neeesiity  qf  a  ConHderalion,  and 

What  CcnaideraUom  are   Suffi' 
dent, 

2.  Insufficient  ConnderaOon;  Failure 

qf  CanguUration. 
m.  Rbquirbmbnts  of  thx  Statutb  of 

Frauds. 
IV.  Intbrprbtatioh  akd  Bffbot;  Condi- 
tions. 
V.  Validitt. 

1.  In  OeneraL 

2.  IlUgalUy, 

VL  Pbrfomanob;  Brraoh. 
VIL  Modification. 
Vlll.  Rbscission. 
IX.  Law  of  Placb. 
X.  Actions  for  Brbach  of  Contract. 

I.  General  Principles. 
1.  What  conatitutes  a  contract.  — 

Contract  is  voluntary  and  lawful  agreement 
by  competent  parties,  for  a  good  considera- 
tion, to  do  or  not  to  do  a  specified  thing. 
Robinaon  v.  Magee^  70  D.  638;  StaU  y.  Carew, 
91  D.  245. 

All  elements  of  contract  are  contained  in 
agreement  between  parties  who  are  compe- 
tent to  contract,  about  a  legal  and  compe- 
tent subject-matter,  upon  a  mutual  legal 
consideration,  with  a  mutuality  of  obliga- 
tion.   Suae  V.  Barker,  96  D.  175. 

Contracts  are  specialties  or  parol  con- 
tracts; there  is  no  such  middle  class  as  con- 
tracts in  writing.  Contracts  in  writing,  but 
not  under  seal,  are  parol  contracts.  Wftite- 
hiU  y,  IVilwm,  24  D.  328. 

At  a  meeting  to  make  arrangements  for  a 
squirrel -hunt,  it  was  agreed  that  beaten  party 
was  to  pay  for  supper  of  victors,  and  cap- 
tains of  each  part^  (the  defendants)  engaged 
plaintiff  to  furnish  the  supper.  Plaintiff 
presided  at  meeting,  and  understood  and 
knew  how  suppers  were  to  be  paid  for. 
Held,  in  action  against  defendants  for  sup- 
per for  whole  party,  that  plaintiff  was  en- 
titled to  recover.  Windieater  v.  Nutter,  13 
R.  93. 

Railroad  company  wrote  letter  to  coal 
company,  agreeing  that  if  latter  would  place 
its  own  coal-cars  on  road  of  former,  for  trans- 
portation of  coal  from  P.  to  B.,  former  would 
allow  one  fourth  of  one  per  cent  per*ton  per 
mile  for  such  cars  so  u-^ed,  would  indemnify 
coal  company  for  damages  to  such  cars 
by  fault  of   railroad  company,  and 


would  keep  cars  in  repair,  charging  actual 
cost  thereof  but  would  not  agree  for  prompt 
transit,  nor  to  ffive  a  number  of  cars  equal 
to  that  so  fomisned.  No  term  was  specilied 
for  continuance  of  arraneement.  Coal  com- 
jMuiy  thereupon  provided  a  large  number  of 
cars  at  a  Ui^e  expense,  which  were  so  used 
for  tmi  years.  Then,  at  request  of  coad 
company,  privilege  was  indefinitely  and  in 
like  manner  extended,  on  same  conditions, 
in  consequence  of  which  ooal  company  in- 
curred great  expense.  Two  years  later  rail- 
road company  notified  ooal  company  that 
allowance  would  be  reduced  to  one  eigfath 
of  one  per  cent.  In  action  by  railroad  com- 
pany to  recover  difference  in  tolls  and  freight 
for  subsequent  period,  —  held,  that  arrange- 
ment evi'unced  by  letters  did  not  constitute 
a  contract,  but  was  a  mere  revocable  license. 
Baltimore  etc.  B.  M.  Co.  t.  Potomac  Coal  Co.^ 
34  R.  316. 

2.  Necessity  of  assent.  — Party  must 
assent  to  proposed  contract  at  the  tinie  if  he 
wishes  to  uind  the  other  party.  JokmMttm  v. 
Fessler,  32  D.  738. 

Full  and  free  consent  to  contracts  made 
by  parties  affecting  their  rights  and  interests 
is  necessary  to  make  them  binding.  JygoMk 
▼.  Toulmm,  44  D.  448. 

Promise,  to  become  binding  obligation, 
must  not  only  be  made  to,  but  must  be  ex- 
pressly or  impliedly  accepted  by,  the  party 
for  whose  benefit  it  was  meant.  Straahwrg 
R,  R.  Co.  V.  JSclUemaeht,  60  D.  49;  Chad- 
wick  V.  Knox,  64  D.  329. 

Transaction  did  not  constitute  a  ccmtraet 
which  consisted  of  giving  of  three-hundred- 
dollar  check  for  fifteen-dollar  watch,  by 
way  of  mere  frolic  and  banter,  one  party 
not  expecting  to  buy  watch  nor  other  to  sell 
it;  and  no  recovery  can  be  had  upon  cheek, 
notwithstanding  defendant  retained  watch 
and  did  not  offer  to  return  it  until  trial. 
Keller  ▼.  Holderman,  83  D.  737. 

Owner  of  lands,  asking  M.  a  fixed  price 
for  them,  declined  to  give  him  a  refusal  of 
them,  but  offered  him  a  commission  if  he 
would  sell  them  to  other  parties.  Negotia- 
tions were  all  in  writing.  M.  made  no  re- 
ply to  this  proposal,  but  sent  a  penon  to 
owner,  to  whom  he  sold  directly,  at  lower 
price.  Held,  that  M.  was  not  entitled  to 
any  oomnussions.  McDonald  t,  Btemg,  38 
R.  199. 

3.  Wkat  is  a  sufficient  assent.— Assent 
to  proposal  of  contract  is  sufficiently  ex- 
pressed by  performance,  within  reasonable 
time,  of  that  which,  by  terms  of  proposal,  waa 
consideration  of  contracts  Morm  v.  Beiiowe, 
28  D.  372. 

Mutual  assent  of  parties  to  contract  need 
not  occur  at  same  time.  If  offer  and  perty 
making  it  does  not  require  immediate  re- 
sponse, and  offer  itself  seems  to  contemplate 
acceptance,  assent  of  other  party  will  be 
implied,  in  absence  of  revocation,  {rom  bis 
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■«eting  pannaut  to  it  within  a  reasonable 
time.    Sai^ord  r.  Howard,  68  D.  101. 

To  constitute  a  contract,  parties  must  as- 
sent to  same  thins  in  same  sense.  Hartford 
0l€.  R.  R.CO.  ▼.  JachioH,  63  D,  177. 

Where  one  party  to  a  oontract,  after  he 
disooTers  mistake  on  his  part  as  to  terms 
thereof,  and  while  he  is  conscious  that  other 
party  has  no  knowledge  of  mistake,  pro- 
ceeds to  perform  his  part  of  contract,  such 
iierformanoe  is  not  oonolusive  evidence  of 
his  assent  to  terms  of  contract  as  under- 
stood by  other  party,  nor  does  it  preclude 
him  from  showing  that  there  was  a  mistake. 
Question  whether  or  not  he  assented  to 
contract  as  understood  by  other  party  is,  in 
such  case,  merely  a  question  of  fact  to  be 
determined  by  jury,  on  all  evidence  before 
them.  Facts  and  circumstances  tending  to 
show  such  assent  on  his  part  are  not  en- 
titled, as  evidence,  to  any  artificial  effect, 
but  are  to  be  weighed  like  ordinary  circum- 
stantial evidence.    7ft. 

Offer  to  sell  lands,  and  acceptance  "pro- 
vided the  title  is  perfect,"  do  not  constitute 
a  binding  contract.  Ooreoram  v.  ff/ulf,  67 
R.  858. 

4.  Batilloatioii.^  Subsequent  ratifica- 
tion of  void  contract  by  parties  to  be 
bound,  coupled  with  their  power  to  assent 
to  contract,  will  render  it  obligatory.  Han- 
brouck  V.  CUp  qf  Miltoaukee,  80  D.  718. 

Contract  tainted  with  fnud  may  be  rati- 
fied without  new  oontraot  founded  on  new 
eonsideration.  Negky  v.  LkuUaif,  6  R. 
427. 

Affirmance  of  contract  is  clearly  indicated 
by  renewiiuc  and  transferring  bonds  taken 
under  it.  Pre$,  tie  qf  Nakha  v.  Minor, 
48  D.  727. 

5.  Kutoality.  * — Contract  is  not  closed 
while  any  mutual  act  between  parties  re- 
mains to  be  done  to  give  either  a  right  to 
have  it  carried  into  effeotb  MacHer  v.  Frith, 
81  D.  202. 

Mutual  mistake  as  to  a  fact  wholly  collat- 
eral, and  not  affecting  essence  of  contract, 
will  not  invalidate  such  contract.  Wheat 
▼.  Cro§$,  I  R.  28. 

Promise  lacking  mutuality  at  its  incep- 
tion becomes  bincung  upon  promisor  after 
performance  by  promisesu  WiUetti  t.  8um 
MuL  /jM.  Co.,  6  R.  31. 

A  contract  .for  making  a  public  improve- 
ment was  about  to  be  let  to  lowest  and  best 
bidder.  A,  who  had  filed  his  bid,  and  B, 
who  was  about  to  file  his  bid,  entered  into 
an  agreement  to  become  partners  in  doing 
the  work,  if  oontraot  should  be  awarded  to 
either  of  them,  and  further  agreed  that  con- 
tract so  awarded  should  inure  to  benefit  of 
firm.  This  agreement  was  not  intended  to 
influence  bid  of  either  party.  B,  to  whom 
work  was  afterward  awarded  on  his  bid,  re- 

*  See  notes  on  the  requisite  mmtualitv  of  con- 
tzacM,  7  1>.  4»:MMi  W  D.  .78k  ;f74 


erteaa  BeportSf 

fused  to  perform  work  in  partnership  with 
A,  and  assigned  oontraot  for  work  to  a 
strauger  for  a  valuable  consideration,  which 
he  received.  Held,,  1.  The  agreement  be- 
tween A  and  B  was  mutual,  ami  undertak- 
ing of  each  was  sufficient  consideration  to 
support  undertaking  of  the  other;  2.  The 
agreement  was  not  void  as  against  public 
policy,  — it  not  appearing  that  mtent,  effect, 
or  necessary  tendency  of  contract  was  tc 
stifle  fair  competition  at  the  letting;  3.  A 
was  entitled  to  demand  from  B  one  half  the 
profits  received  on  assignment.  Brealin  v. 
Broum,  16  R  G27. 

6.  Whmn  a  promiae  will  be  implied. 
—  If  A  promise  to  pay  B  a  sum  of  money  to 
do  a  particular  act,  and  B  does  the  act,  A  is 
liable,  though  B  did  not  at  time  of  promise 
engage  to  do  the  act;  for,  upon  performance 
of  condition  by  promisee,  contract  is  clothed 
with  valid  consideration,  which  relates 
back,  and  promise  at  once  becomes  obliga- 
tory. De$  MoiMM  VdUe^  B.  JL  r.  Of../,  1 
R  256. 

7.  When  it  will  not  be.  —  No  pmmise 
will  be  implied  where  there  is  an  express 
contract  covering  the  whole  subject-matter. 
Pftelps  V.  Sheldon,  23  D.  669;  Waiter  v. 
Brown,  81  D.  287;  Wheelock  v.  Freeman,  23 
D.  674;  King  v.  Woodrvff,  60  D.  626. 

Contract  wiU  not  be  implied  where  an  ex- 
press contract  exists,  or  facts  are  iuconais- 
tont  with  contract  to  be  implied.  Slockett 
V.   If  cOtiM,  20  D.  438. 

Implied  undertaking  cannot  arise^  as 
against  one  benefited  by  work  performed, 
when  such  work  was  done  under  a  special 
contract  with  other  persons.  Waiter  v. 
Brown,  81  D.287;  Mass.  Gen.  HoepitalY.  Fair- 
ifante,  37  R.  303. 

8.  Privity  of  contract.  —  A  party  to 
contract  is  not  liable  thereon  to  third  per- 
son not  party  thereto^  and  between  whom 
and  himself  there  is  no  privity  of  contract. 
Thus  where  defendant  contracted  to  ship 
fiour  for  another  who  proonred  plaintiff  to 
deliver  flour  for  such  purpose  to  defendant, 
the  latter,  after  receiving  aod  shipping  it, 
would  not  be  liable  to  plaintiff  for  the  price, 
there  being  no  privity  between  them,  /bow- 
man V.  Townaend,  84  D.  733. 

A,  who  had  purchased  ice  from  B  un- 
der a-  contract,  becoming  dissatisfied, 
terminated  that  contract  and  made  a  new 
contract  fir  ice  with  C.  B  afterward 
bought  C's  business  and  delivered  ice  to  A, 
who  had  no  notice  or  knowledge  of  the  pur- 
chase until  after  the  icis  was  delivered  and 
used.  Held,  that  B  could  not  recover  for 
the  ioe  from  A*  Boston  lee  Co.  v.  Potter,  26 
R9. 

A  water  company,  oontractingto  supply  a 
city  with  water  to  extinguish  fires,  is  not  li- 
able to  a  citiien  for  breach  of  that  contract, 
whereby  his  property  was  burned,  nor  is  it 
liable  to  the  oi^  in  damages  by  reason  of 
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dimination  of  taxable  property.    FerrU  v. 
Carwn  WaUr  Co,,  40  R.  485. 

Where  a  savinss  bank  paid  to  a  widow  a 
deposit  made  by  ner  hasband  in  his  own 
name,  upon  her  claim  that  it  was  her  prop- 
erty,  the  administrator  of  the  hnsbaud  can- 
not recover  it  from  her.  Nolan  v.  Manion^ 
60  R.  403. 

9.  Contracts  bjr letter,  ger orally.* — 
Contract  by  letter  is  complete  the  moment 
an  acceptance  of  the  offer  is  mailed,  provid- 
ing it  18  done  with  reasonable  promptnen 
and  before  any  intimation  of  withdrawal  is 
received.  Kempner  t.  Q^  58  R.  775; 
Moore  r.  Pienon,  71  D.  409;  WhecU  t.  Orot$, 
1  R.28. 

As  soon  as  offer  by  letter  is  acoeptedt  eon- 
sent  is  given  and  contract  is  complete,  if 
party  making  offer  is  fttill  alive.  Of  coarse 
all  parties  to  contract  mast  consent  to  it, 
but  it  is  not  necessary  that  their  minds 
shoald  concur  at  same  instant.  All  that  is 
necessary  is,  that  will  of  party  accepting  be 
declared  before  will  of  party  offering  is  re* 
voked.    Moore  t.  Pierson,  71  D.  409. 

Writin^l  of  itself  is  insufficient  to  prove 
eontraot,  if  it  consist  merely  of  letter  from 
vendee  to  vendor,  asking  for  bill  of  parcels 
of  goods;  yet  it  maybe  a  circumstance,  in 
connection  with  other  facts,  tending  to  estab- 
lish the  contract  AtweU  v.  MilUr,  61  D. 
294. 

Where  A  applied  to  B^  agent  of  C,  rela- 
tive to  purchase  of  certain  land,  and  B  wrote 
to  A,  informing  him  that  he  could  have  land 
provided  he  closed  trade  within  two  weeks 
of  date  of  writing,  setting  forth  at  time 
terms  of  sale  and  description  of  property, 
the  moment  that  terms  were  accepted,  mutu- 
ality necessary  to  complete  contract  was 
created.  Cnrtier.  Blair,  59  D.  257. 
*10.  — ^  the  offer,  and  how  long 
open.  —  Williiigaess  to  contract  once  mani- 
fested is  presumed  to  continue  for  time  lim- 
ited by  offer,  or  if  not  so  limited,  until 
expressly  revoked,  or  overcome  by  a  con- 
trary presumption.  Maeiier  v.  Friih,  21  D. 
262. 

Question  whether  offer  eontinues  until 
particular  time,  if  no  time  is  expressly 
limited,  is  matter  of  fact  to  be  determined 
from  conduct  of  party  making  offer.     76. 

Acts  of  such  party,  after  death  of  other 
party,  though  ineffectual  to  complete  con- 
tracti  may  oe  adverted  to  in*  determining 
whether  offer  was  intended  to  remain  open. 
lb. 

Assent  to  proposed  delay  in  accepting  offer 
may  be  presumed,  where  party  making  offer 
replies  to  letter  proposing  delay  without  ob- 
jecting to  it.     lb. 

Defendant  offered,  by  letter,  to  engage 
plaintiff  in  his  employment,  stating  terms, 
and  asking  for  reply  by  return  maiL     Plain- 
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tiff  received  letter  on  22d  of  March,  and 
gave  next  day  a  postal-card,  accepting  offer, 
to  a  boy  to  be  mailed,  but  be  neglected  to 
mail  it  until  the  25th.  Heid,  that  defeudaat 
was  not  bound  by  his  offer,  nor  was  he  boaad 
after  receiving  postal-card  to  notify  her  that 
it  was  not  in  Ume,  nor  was  he  estopped  hy 
his  mere  subsequent  intention  to  accept  hef 
services  and  an  unsuccessful  attempt  to  set 
her.     Madaif  v.  Harvey,  32  R.  35. 

11.  the  neoesaary  aooeptanoe.^ 

Offer  may  be  retracted  at  any  time  prior  to 
its  acceptance.    Sthidge  v.  Olover,  26  D.  344. 

Where  party  accenting  offer  dies  befors 
his  letter  reaches  other  party,  bargain  is 
nevertheless  diosed  if  offer  stall  remained 
open  at  time  of  acceptanoe.  Maetier  v. 
Frith,  21  D.  262. 

Mere  determination  of  mind  to  aooept»  if 
unacted  on,  can  never  be  an  aoceptanoe.   IK 

Mauifestation  of  formed  determioatioa  to 
accept,  communicated  or  put  in  proper  way 
of  communication,  to  party  making  offer,  is 
a  sufficient  acceptance.    76. 

Positive  acts  or  oven  silenoe  may  oooeti- 
tute  an  aooeptanoa^  aooordiog  to  eironm- 
stances  of  case.    lb. 

Letter  written,  boi  remaining  in  writerli 
hands,  or  under  his  control,  is  not  an  aocept- 
anoe.   lb. 

Promise  to  aooept  upon  contingency  Is  not 
an  acceptance,  though  oontingent  event 
should  happen.    lb. 

If  event  happens,  and  aet  promiaed  is  per> 
formed  while  offer  it  still  sulwisting,  bargain 
is  closed,     lb. 

To  constitute  valid  eontract  by  letter,  if 
no  time  for  acceptance  of  offer  is  fixed,  it 
must  be  affirmatively  shown  that  acceptance 
was  mailed  within  reasonable  time,  aad  b^ 
fore  any  intimation  of  withdrawal  was  re- 
ceived.    Ferrier  v.  Siarer,  50  R.  752. 

A  resident  of  Oalif  omia  addreabed  letter  te 
plaintiff  at  his  residenoe  in  Iowa,  offering  to 
sell  him  certain  land  at  a  certain  pnoe. 
Plaintiff  telegraphed  that  he  would  take  the 
property  at  the  wice,  and  added:  '*  Money 
at  your  order  on  First  National  Bank  here. 
H^  not  an  aoceptanoe.  Hawper  t.  Bro^ 
mri,  56  R.  371. 

Where  by  agreement  an  msnranoe  ia  to  at- 
tach from  time  of  deposit  of  letter  in  post- 
office*  this  implies  letter  duly  stamped. 
Blake  v.  Mamburg-Brtmem  Fire  /aa  Oa,  60 
R.  15. 

12.  Eflbct  of  mistakes  aad  dlMrop- 
ancies. —  Where  complainant  wrote  that  he 
accepted  offer  oontaiaed  in  letter  of  April 
3d,  when  in  fact  offer  was  made  in  letter  of 
March  SOth,  mistake  in  date  is  immaterial, 
where  it  appears  that  there  was  only  one  lflt> 
tor  containing  offer  written,  and  this  letter 
complainant  attaohea  to  bis  bill,  and  avert 
that  propoeition  therein  oontained  was  tbe 
one  accepted  by  hioa  ifoars  v.  Pimwm,  71 
D.  400. 


Wot  JadKL  to  HotM  la  Am«rlcMi 

Where  letter  has  beea  written  ofiferiug  to 
■ell  real  eetate,  and  letter  accepting  offer  has 
been  lent,  contract  in  complete,  although  in 
letter  containing  offer  there  is  some  mention 
of  debts  to  be  paid,  of  which  writer  says  he 
will  speak  in  another  letter,  if  payment  of 
theee  debts  is  not  connected  with  price  to  be 
paid  for  land  or  terms  of  payment;  and 
although  letter  of  acceptance  says  that  ac- 
ceptor expects  to  receive  some  personal  prop- 
erty, about  which  there  is  some  dispute,  with 
the  land.    lb. 

13.  GontractB  by  talegram.*  —  Valid 
and  binding  contract  may  be  made  by  tele- 
graph, especially  when  reaffirmed  by  corre- 
spondence by  letter  between  the  parties. 
CaUumn  v.  BuUhiMon,  96  D.  299. 

Offer  of  one  party  by  telegraph  and  ac- 
ceptance by  other  through  same  means  con- 
stitute binding  agreement  between  parties 
who  agree  to  deu  by  telegraph,  and  this, 
although  acceptance  is  not  received  in  time 
to  enable  latter  party  to  comply  with  his 
proposal  in  consequence  of  a  derangement  of 
telegraph  line.  Ti-ewr  v.  Wood,  93  1>.  511. 

It  was  asreed  between  A  and  B  that  A 
should  go  Weet  to  buy  cattle,  and  should  tele- 
graph to  B  price  per  head  if  he  purchased; 
that  B  should  immediately  telegraph  '*  yes  " 
if  he  was  willing  to  take  an  interest  of  one 
third  in  purchase;  that  A  was  then  to  tele- 
graph him  statins  amount  required  of  him, 
which  be  was  to  deposit  in  a  Chicago  bank 
to  credit  of  A  and  his  brother,  so  that  latter 
might  draw,  and  might  cause  bank  to  tele- 
||raph  A  of  deposit.  A  bought  cattle  for 
hity-five  thousand  dollars,  and  telegraped  B 
price  per  head,  and  B  answered  "  yes, '  but 
dispatch  never  reached  A*  Kjubsequently,  B 
telegraphed  A  to  buy  cattle  if  good,  but  A 
and  another  had  bought  them  before  that  dis- 
patch was  received.  Next  day  B  arrived, 
and  offered  to  pay  hie  share,  which  was  re- 
fnsed.  Held,  that  there  was  no  complete 
contract  between  A  and  B.  Haas  v.  Myers, 
53  R.  634. 

14.  Szectttion,  generally. t— Party 
is  bound  by  a  written  contract,  though  his 
signature  does  not  appear  at  its  end.  If  his 
name,  written  by  himself,  appear  in  any  part 
of  the  agreement,  it  may  be  taken  as  his 
signature,  if  it  was  written  for  purpose  of 
giving  authenticity  to  the  instrument,  and 
tlius  operating  as  a  signature.  FuWiear  v. 
Bandon,  70  D.  281. 

One  who  signs  instrument  importing  obli- 
gation is  frkna  /ode  bound  by  it,  whether 
he  signs  at  right  or  left  hand  of  the  paper, 
if  there  is  no  room  for  inference  that  any 
other  was  intended  to  be  signer.  SUiuinger 
w.  hoeh,  80  D.  521. 

*  See  note  on  contracts  by  telegram,  98  D.  514- 
517. 

t  Action  on  Instrument  executed  in  wrong 
name,  nee  note,  42  D.  684,  685i 

Kill  in;?  blauks  in  written  instruments,  see  note, 
U  i>.  ttMH>7i« 
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But  this  presumption  does  not  exist  where 
signature  occupies  equivocal  position;  as 
that  of  subsuriuing  witness  to  instrument 
under  seal,  prepared  for  and  executed  by  bat 
one  person.     /&. 

Agreement,  for  valuable  consideration,  to 
forbear  to  sue  upon  demand  until  happening 
of  particular  event,  is  valid,  though  it  oe  not 
signed  by  debtor,  if  it  does  not  provide  for 
performance  of  any  act  by  him.  Smith  v. 
Laufrence,  99  D.  344. 

15. by  agentw  —  Members  of  com- 
mittee of  political  meeting,  appointed  to 
provide  a  free  public  dinner  for  the  party, 
are  personally  liable  for  the  biU.  Eichbaum 
V.  Irons,  40  D.  540. 

To  exempt  contracting  party  from  per- 
sonal responsibility,  he  must  so  contract  as 
to  bind  those  he  claims  to  represent;  and 
fact  that  he  describes  himself  as  "  trustee  " 
in  signing  contract  does  not  relieve  him,  or 
change  effect  of  his  agreement.  FumpeUjf  v. 
PAe/ps,  100  D.  463. 

Contract  phrased,  "We  promise  to  pay," 
and  signed  by  two,  with  respective  additions 
of  "  president  school  board  and  *'  secretary 
school  board,'*  but  containing  no  reference  to 
any  school  district,  is  a  personal  obliffation, 
not  variable  by  parol,  ^tny  v.^(id[;,4lK.lI8. 

A  bishop  is  not  liable  for  the  salary  of  a 
priest  whom  he  has  engaged.  Ross  v.  Vsrtin^ 
41 R.  174. 

Sealed  contract  by  persons  describing 
themselves  as  members  oi  township  commit- 
tee, and  binding  themselves  and  their  soo- 
cessors  in  office,  although  signed  by  them  as 
individuals,  does  not  bind  them  incUvidually. 
KrdghL  v.  Clark,  57  R.  534. 

16.  Delivery. — Written  contract  ao* 
quires  no  force  as  such  until  signed  and  de- 
livered.    Hoen  V.  Simmons,  52  B.  291. 

Instrument  can  only  regain  properties  onoe 
lost  by  repetition  of  solemnities  from  which 
it  originally  derived  them.  FieUTs  Estate^ 
21  D.  454. 

Promise  to  pay  is  not  a  new  delivery  of  an 
instrument,    lb, 

A  party  signed  contract  to  sell  and  deliver 
corn  in  the  future,  upon  understandins  that 
one  thousand  dollars  was  to  be  paid  down. 
Purchaser,  an  infant,  took  possession  of  con- 
tract against  seller's  objection,  without  pay- 
ing anything.  It  was  at  length  agreed  that 
if  the  money  was  paid  by  eight  o'clock  next 
morning  contract  should  be  binding,  other- 
wise not.  It  was  not  paid.  Held,  that 
there  was  no  delivery  of  contract.  Bkder* 
man  v.  0*Conner,  57  R.  876. 

n.    CONSIDKRATION. 

1.  Necessity  qf  a  Consideration,  and    Whai 
Considerations  are  SuffidenL 

17.  Neoessity  of  a  coneideratioii.  — 
Parol  executory  contract,  not  mercantile,  is 
nudum  pactum  when  unsupported  by  a  con- 
sideration.      WJutdiiU  V.  WUson,  24  D.  328. 
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Competent  parties  and  sufficient  consider- 
ation are  essential  to  a  valid  contract.  Car* 
«m  V.  CZarib,  26  D.  79. 

Contract  by  parol  which  includes  an  un- 
sealed writing  needs  a  consideration  to  sup- 
port it.     Orai^ord's  Appeal,  100  D.  609. 

Condition  of  contract  need  not  be  sup- 
ported by  consideration.  The  contract  itself 
must  be,  but  the  condition  is  in  no  wise  de- 
pendent opon  the  consideration;  and  while 
it  may  influence  parties  in  fixing  amount  of 
consideration,  the  law  will  not,  m  absence  of 
fraud,  inquire  into  sufficiency  of  the  latter, 
nor  hold  a  contract  invalid  because  not 
founded  on  a  full,  or  just  consideration. 
Vkle  V.  Oermafda  Ins,  Co,,  96  D.  83. 

Ratification  of   signing  of    bond,  by  an 
obligor  whose  sisnature  was  forged,  does  not 
render  him  liable  thereon,  there  being  no 
new  consideration.      Mcffugh  t.  County  of 
SehuulkiU,  5  R.  446. 

18.  What  agreements  are  without 
it.  —  If  an  attorney  promise  his  client,  while 
action  is  pendin^^,  to  indemnify  him  against 
consequences  of  it,  promise  is  without  con- 
sideration, and  an  action  cannot  be  main- 
tained thereon.    Mitchell  v.  Bell,  2  D.  627. 

Consideration  between  promisor  and  prom- 
isee is  an  absolute  essentiftl,  and  where  de- 
fendant derived  no  benefit,  and  plaintiff 
suffered  no  possible  loss  or  detriment,  under- 
teking  is  without  consideration,  and  must 
be  regarded  as  nudum  pactum  as  between 
parties  thereto  [Corbett  t.  Cochran,  Riley,  44, 
diitingniahed].     Ferrell  ▼.  8coU,  42  D.  .H71. 

Promise  to  bear  part  of  expense  of  suit, 
made  by  one  not  party  to  it,  and  in  no  way 
interested  in  ite  result,  is  without  considera- 
tion and  void.  Whittom  t.  Fowliet,  73  D. 
184. 

Promise  by  party  to  do  what  he  is  bound 
in  law  to  do  IS  insufficient,  but  not  an  illegal, 
consideration.  It  is  the  same  as  no  consid- 
eration at  all,  and  is  merely  void.  Cobb  v. 
Cowdery,  94  D.  370. 

19.  What  considerations  are  suffi- 
cient, generally.  —  1.  In  yetteraL  —  Ordi- 
narily, courte  do  not  go  into  question  of 
equality  or  inequality  of  considerations,  but 
act  upon  presumption  that  parties  capable 
to  contract  are  capable  as  well  of  regulating 
terms  of  their  contracte,  granting  relief  only 
when  inequality  is  shown  to  nave  arisen 
from  mistake,  misrepresentation,  or  fraud. 
In  all  cases  where  contract  is  founded  upon 
sale  or  exchange  of  merchandise  or  property, 
or  upon  other  than  a  money  consideration, 
and  where  promise  has  been  deliberately 
made,  law  looks  no  further  than  to  see  that 
contract  rests  upon  consideration  of  some 
value.     Sliepard  v.  Rhodes,  84  D.  673. 

Trust  reposed  by  retujon  of  undertaking  to 
do  an  act  is  a  sufficient  consideration  to  sup- 
port an  action  on  the  promise.  Brown  ▼.  Ray, 
51  D.  379;  Hammond  ▼.  Mussey,  12  R.  41. 

Consideration  is  sufficient  to  support  oon- 


tract  where  two  parties  agree  for  tiisn 
mutual  advantage  to  jointly  purohaao  a  lo^ 
one  to  have  a  certain  potion  thereof  in  ooe- 
sideration  of  his  biddmg  off  the  lot.  Jamm 
T.  Fulerod,  66  D.  743. 

Permission  for  third  party  to  awitme  and 
manage  defense  in  suit  is  safficient  consider^ 
ation  tor  his  promise  to  save  defendant  harm- 
less from  and  pay  all  ooeto  which  he  thereim 
incurred.  Oooduteod  v.  FuUer,  71  D.  67SL 
S.  P.,  Welb  T.  Matm,  6  R.  93. 

Arrest  of  fuffitive  and  his  deliTery  from 
another  state  into  hands  of  United  States 
marshal  in  Louisiana  is  a  consideration  saffi- 
cient in  law  to  be  basis  of  legal  obligatios, 
Murray  ▼.  Kennedy,  11  D.  189. 

One  s  undertaking  to  do  that  whieh  he  is 
under  no  legal  obligation  to  do  is  a  good  con- 
sideration tor  a  contraot;  as  to  settle  and 
arrange  matters  to  prevent  suit  from  being 
brought  against  pronusor.  Cvbb  ▼.  Cowdnry, 
94  D.  370. 

Services  by  one  not  bound  in  law  to  rendar 
them,  in  aiding  party  in  interest  in  hii 
preparation  for  trial,  by  disclosing  who  are 
informed  upon  material  points,  and  what 
they  will  testify  to,  are  suffioient  considara- 
tion  to  support  contract.     lb. 

Agreement  by  defendant  to  diTida  profiti 
resulting  from  sale  of  another's  property  is 
founded  on  sufficient  oonsideratioii,  where 
plaintiff  advanced  money  to  defendant  to  be 
paid  for  the  property,  and  otherwise  aided 
defendant  in  ito  purchase  and  sale,  relying 
upon  defendant's  promise  to  ffive  himjpor- 
tion  of  the  profits.  Bruce  t.  &etinge,  98  D. 
592. 

Discoverer  of  oil  spring  may  sell  his 
knowledge  tiiereof,  and  this  will  be  safficient 
consideration  tor  a  promise  to  pay  thecefer. 
Reed  v.  Oolden,  42  R.  180. 

2.  8alea  and  eonveyancee.  —  Sale  of  e<|ai* 
teble  title  is  good  consideration  for  proouse. 
mutbeek  V.  WhUbeek,  18  D.  603. 

Conveyance  by  third  person  is  good  eoo- 
sideration  for  promise  by  grantee  to  pay  for 
land  where  conveyance  is  made  at  inataaes 
and  for  benefit  of  promisee.     lb. 

Assignment  for  benefit  of  creditors  is  valid 
consideration  for  promise  by  assignee  to  pay 
debt  of  assignor.  Hind  v.  Holdship,  26  D.  107. 

Assignment  of  lease  subject  to  be  avoided, 
by  re-entr^,  upon  part  of  grantor,  is  sufficient 
consideration  for  promissory  note.  Spear 
V.  Fuller,  28  D.  391. 

Assignment  of  bond  to  be  procured  is 
adequate  consideration  for  pronuae  to  pay 
amount  of  bond  in  event  that  ite  assignment 
be  procured.     Moree  v.  Betlowe,  28  D.  372. 

Uonveyance  of  land  to  another  upon  letter's 
promise  to  sell  same  and  pay  over  price 
received  above  certain  sum,  constitutes  saffi- 
cient consideration  for  such  promise.  LdneeeH 
v.  Mclntire,  .33  D.  602. 

Delivery  and  acceptence  of  goods  are  saA- 
ciont  consideration  for  any  undertaking  a» 
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regard  to  them.     JfeDanieU  r,  RoUnnon,  62 
D.  674. 

Delirery  of  a  dog  is  a  ffood  consideration 
for  aanumpnL    SkUe  v.  MeDuffit,  69  D.  616. 

3.  JUuHtraikmB.  —  Where  tenant  agreed 
with  landlord,  who  was  about  to  sell  premises 
at  anction,  that  he  would  deliver  possession 
of  same  upon  fixed  day,  before  expiration  of 
term,  to  such  person  as  Ahould  become  pur- 
ebaser,  and,  being  present  at  sale,  made 
statement  to  that  effeot,  and  plaintifif  became 
purchaser,  relying  upon  such  agreement  of 
tenant,  who  had  fnll  knowledge  thereof, — 
heid^  that  purchase  of  property  by  plaintiff 
was  sufficient  legal  oonsideration  for  tenant's 
promise.    Moort  ▼.  2>asj«,  6  H.  460. 

Defendant,  an  innkeeper,  held  goods  of 
J.  8.  to  satisfy  his  board  oill.  Plaintiff  also 
an  innkeeper,  was  afterward  applied  to  by 
J.  S.  for  board,  and  agreed  with  defendant 
to  board  J.  S.  a  certain  time  in  consideration 
of  defendant's  promise  to  retain  goods  as 
■oeority  for  plaintiff's  bill  as  well  as  his 
own.  Goods  were  released  without  payment 
of  plaintiff's  bill.  JVe/d,  that  detendant's 
promise  was  founded  on  good  consideration, 
and  that  for  Tiolation  of  it  plaintiff  was 
entitled  to  reoorer.  HariKeU  t.  Saunders, 
8R.  136. 

Defendant  conveyed  to  plaintiff  certain 
premises,  and  took  back  a  mortgage  for  part 
of  pnrchaae-money.  At  time  of  conveyance, 
defendant  had  policy  of  insurance  on  prem- 
ises, and  notified  company  of  sale  and  of 
mortgage  to  him,  and  insurance  was  con- 
tinned  to  him  under  same  policy,  in  same 
manner,  and  for  same  amount.  Premises 
were  burned,  and  defendant  promised  plain- 
tiff that  if  he  got  amount  ot  insurance  he 
would  give  it  to  nim,  or  allow  it  on  mortgage. 
Insurers  paid  insurance  money.  Afterward, 
at  maturity  of  mortgage,  plaintiff  paid  full 
amount  of  it  and  demanded  amount  of  insur- 
ance received.  Held,  that  defendant  was  lia- 
ble in  equity  to  plaintiff  for  money  received, 
and  that  snch  liability  was  sufficient  consid- 
eration for  defendant's  promise  to  pay  it 
over  or  apply  it,  and  that  an  action  lay  on 
snch  promise.  Callahan  v.  Lmlftiewn,  20  R. 
106. 

90.  Koralobligration.  — Equitablednty 
er  moral  obligation  is  sufficient  oonsidera- 
tioo  to  support  an  ageeement  in  a  court  of 
law.    8taU  V.  Hehari,  39  D.  628. , 

Perfect  moral  obligation  is  sufficient  con- 
aideration  to  support  express  asaumpaii  made 
after  obligation  is  ineorred.  McMorrie  v. 
Herwkm,  21  D.  616. 

Snch  obligation  to  do  an  act  will  support 
an  agreement  to  perform,  and  equity  will 
not  grant  relief  on  ground  that  party  made 
the  agreement  wrongfully,  believing  that  he 
was  legally  obliged  to  perform.  Cardtodl  v. 
Stroiher,  12  D.  X26. 

Where  the  owner  of  a  slave  had  cmelly 
fc—tan  bar,  and  had  driven  h«r  away  from 
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his  house  and  plantation,  exposing  her  to 
perish  for  want  of  food  and  from  effect  of  his 
cruelties,  and  a  neighboring  physician,  from 
motives  of  humanity,  had  taken  the  slave 
under  his  protection,  giving  her  medical  and 
other  relief,  —  held,  that  an  action  might  be 
maintained  against  owner  for  suc^  medioine 
and  attendance,  and  for  maintenance  of 
slave  durins  her  illnens,  even  though  defend  • 
ant  had  foruidden  plaintiff  to  receive  slave 
or  give  her  any  assistance.  Fairchild  v.  Bell, 
3  D.  702. 

dl.  Benefit  to  promisor.  ---  Receiving 
benefit  of  act  done  by  another  is  sufficient 
consideration  to  sustain  subsequent  express 
promise  to  pay  for  performance  of  such  act. 
McMorrie  v.  Jfemdan,  21  D.  616. 

Service  rendered  to  one  without  his  re- 
quest is  sufficient  consideration  for  subse- 
qnent  promise  to  pay  therefor.  Lycoming  v. 
tJrwm,  63  D.  676. 

Payment  of  interest  in  advance  is  oonsid- 
eration sufficient  to  support  agreement  for 
further  credit.  lAmt  Rock  Bank  v.  Malleli, 
66  D.  673;  Dkkereon  v.  Ripley  Co.,  63  D.  373. 

Expenditures  by  stranser  of  his  own  funds 
in  maintenance  and  eaucation  of  orphan 
child,  who  snbsoonently  inherits  large  es- 
tate, out  of  which,  however,  no  allowance 
is  made  for  maintenance  or  education,  b 
consideration  sufficient  to  support  express 
promise  on  part  of  such  orphan,  made  after 
she  becomes  of  age^  to  repay  said  expendi^ 
tures.     Baker  t.  Gregory,  65  D.  366. 

{Satisfying  execution  which  has  beem  pe^ 
petually  enjoined  does  not  confer  benefit  on 
judgment  debtor,  and  is  no  consideration  for 
a  promise.     Kenan  v.  HoUoway,  60  D.  1 62. 

An  incorporated  fire  company,  under  con- 
trol of  chief  engineer  of  city  at  fires,  was 
discharged  by  him  after  subduing  a  fire. 
Owner  of  premises  employed  it  to  remain 
longer  and  extinguish  some  triflins  eml>ers. 
Hekl,  that,  in  absence  of  proof  of  uad  faith 
on  part  of  chief  engineer,  company  could  re- 
cover of  owner  for  that  service.  .  Texae  Col- 
ton  Prese  ele.  Co.  r.  Mechaniee*  Fire  Co.,  38 
R.  627. 

99.  I<OM  to  promisee.  —  Consideration 
arising  from  any  act  of  plaintiff  performed 
with  defendant's  assent,  express  or  implied, 
from  which  defendant  or  a  stranger  derives 
a  benefit,  or  from  any  damage,  suspension, 
or  forbearance  of  plaintiff's  legal  or  equitable 
rights,  or  from  any  possibility  of  loss  to 
plaintiff  occasioned  by  promise,  though  no 
uenefit  accrue  to  promisor,  will  support  such 
promise.     Bind  v.  I/oldship,  26  D.  107. 

Any  i^ct  of  plaintiff  from  which  defendant 
derives  a  benefit,  or  from  which  plsuntiff 
may  sustain  any  detriment  or  inconvenience, 
is  sufficient  consideration  to  support  a  prom- 
ise. HoU  V.  Robinnon,  66  D.  240;  Fisher  v. 
BartleU,  22  D.  225;  Reddick  v.  Jones,  44  D. 
68;  Adams  ▼.  WUson,  46  D.  240;  Dans  v. 
Steiner,  63  D.  647j  DoyU  r.  Dixon,  93  D.  80 
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Consideration  for  promise  may  be  good 
thoagh  no  benefit  be  received  or  expected 
by  party  making  promise;  it  is  sufficient 
tbat  other  party  be  subjected  to  loss  or  in- 
conrenience.  Brown  t.  Ray^  51  D.  379; 
Chkk  T.  TreveU,  87  D.  68;  WtUt  ▼.  Mann,  6 
R.  93. 

Release  of  attachment  lien  is  good  con- 
sideration for  promise  made  by  third  person 
to  pay  debt  for  which  attachment  was  levied. 
SmiOi  V.  Weed.  32  D.  526. 

Promise  to  pay  upon  performance  of  act, 
by  which  promisee  is  injured,  becomes  bind- 
ing  when  act  is  performed.  UUion  v.  South' 
wick,  35  D.  253. 

Endowment  of  institutions  of  learning; 
expense,  liability,  and  trouble  of  officers  of 
such  institutions  in  raising  endowments;  or 
undertaking  of  such  officers  to  give  "free 
tuition  to  twenty  students  forever," — con- 
stitute sufficient  consideration  upon  which 
to  base  a  contract.  Burlington  university  v. 
BarreU,  92  D.  376. 

23.  Mutual  promises.  —  Mutual  con- 
current promises  are  sufficient  consideration 
for  each  other.  Oould  v.  Bankn,  24  D.  90; 
Babcock  V.  Wilwn,  35  D.  263;  Davit  v.  CaUth 
way,  95  D.  671. 

In  independent  covenants,  the  reciprocal 
envenants  themselves,  and  not  tiieir  perform- 
ance, is  the  consideration.  Pikt  t.  ThomoA. 
7  D.  741. 

Where  promise  of  one  party  is  consid- 
eration of  promise  of  the  other,  the  prom- 
ises must  be  concurrent  and  obligatory  on 
both  parties  at  same  time.  So  where  one 
in  writing  declares  he  will  sell  to  another 
a  house  at  a  certain  price,  this  is  a  mere 
proposition,  and  not  a  contract.  'Puc^xr  v. 
WoodK,  7  D.  305.  S.  P.,  Jamtt  v.  Fulcrod. 
55  D.  743;  Utieaete.  R,  R.  Co.  v.  Btincberhoff, 
34  D.  220. 

A  tract  of  land  was  conveyed,  as  contain- 
ing a  certain  number  of  acres,  more  or  less. 
Some  years  afterwards,  it  was  mutually 
agreed  between  the  parties  that  the  land 
should  be  surveyed,  aod  if  found  to  contain 
more  than  quantity  specified  in  deed,  vendee 
should  pay  ten  dollars  per  acre  for  excess, 
but  if  it  fell  short,  vendor  was  to  refund  at 
same  rate.  Held,  that  those  were  mutual 
promises,  and  that  one  was  a  good  consid- 
eration for  the  other.  Howe  v.  0*MaUy,  3  D. 
693. 

24.  Natural  love  and  affection.  ~ 
Consideration  of  love  and  affection  is  not 
sufficient  to  support  a  promise.  Prietter  v. 
Prienter,  23  D.  186. 

Such  consideration  alone  will  not  warrant 
a  decree  of  snecific  performance.  Kerfer  v. 
Orayson,  44  ft.  171. 

Executory  contract,  founded  on  the  con- 
sideration of  natural  love  and  affection,  can- 
not be  enforced  in  equity,  nor  can  damages 
for  breach  thereof  be  recovered  at  law. 
Kennedy  ▼.  Wart,  44  D.  14&. 
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26.  Forbearaaoo.*— Extending  time  of 
performance  is  a  good  oonsideratioa  to  sup- 
port a  promise.     Tuttle  v.  Bigelow,  1  D.  35. 

Forbearance  for  reasonable  time  b  a  soffi- 
ciently  certain  consideration  to  support  aa 
action.    SidweU  v.  Nvane,  21  D.  387. 

Agreement  to  stay  execution  is  a  good  con- 
sideration for  a  promise  to  pay  debt  of  an- 
other.    aUet  V.  AdOet,  49  D.  551. 

Promise  to  forbear  in  general  is  to  be  an- 
derstood  a  total  and  absmute  forbearance  to 
sue.  Hamaier  v.  Eberley,  4  D.  477;  SidweU 
V.  Bvana,  21  D.  387;  Claris  t.  Runel,  27  D. 
348. 

Promise  in  consideration  of  forbearaneo  is 
not  binding  when  there  wss  originally  no 
cause  of  action.  SidweU  v.  EvanM,  21  D.  387; 
N,  H.  Savingt  Bank  v.  Cokord,  41  D.  685; 
NetoeU  v.  Fie/ier,  49  D.  66. 

Forbearance  to  contest  probate  of  will  will 
not  support  contractfor  payment  of  mooey, 
where  proof  fails  to  show  that  any  gronnd,  or 
any  reasonable  ground,  of  oontesi  existed. 
Prater  r.  MUler,  60  D.  621. 

Agreement  by  surety  to  forbear  sait 
against  principal,  after  he  shall  have  paid 
debt  of  principal,  is  good  consideration  ts 
support  promise,  even  if  at  time  surety  !iad 
no  cause  of  action  against  principal,  //o- 
nudcer  v.  Bf)erky,  4  D.  477. 

26.  Marriage.  —  Marriage  is  a  valnaltle 
consideration.      Wood  v.  Ja^ton,  22  D.  60.X 

And  sufficient  to  support  a  eontract, 
whether  executed  or  executory.  Cfmrmn  v. 
CromarUe,  53  D.  406w 

Promise  to  pay  one  certain  sum  if  he  marry 
and  have  issue  is  valid,  and  can  be  enforced 
against  promisor  after  marriage  of  promisee 
and  issue  had.     /6. 

Promise  to  marry  is  nnneeessary  where 
one  agrees  to  pay  another  certain  suns  if  he 
marry  and  have  issue,  and  sneh  contract  is 
not  void  for  want  of  mutoality,  bat  promisee 
may  recover  upon  it  npon  happening  of  con- 
tingency,    lb. 

27.  Compromise  of  doubtful  or  con- 
flicting claims,  t—-  Compromise  of  doubtful 
and  conflicting  claim  is  good  consideration 
for  a  new  agreement.  PttJdn  t.  Noyet,  2  R. 
218;  CVia/iooA  V.  HoUenback,  16  D.  687;  Faroe 
V.  New  OrUane  Building  Cb.,  29  D.  448. 

And  it  is  immaterial  on  whose  side  the 
right  ultimately  proves  to  be.  This  rale  is 
here  applied  to  a  grantee  who  requested  his 
grantor  to  purchase  an  outstanding  title,  and 
executed  his  note  in  payment  theiefor.  Cos- 
seU  V.  Roea.  85  D.  270. 

And  the  court  will  not  investigate  the  rela- 
tive merits  or  demerits  of  the  two  claims, 
with  a  view  to  set  aside  the  cgmpromiaa. 
Finher  ▼.  May,  5  D.  626. 

Where  disputed  claim  is  legally  groond- 
less,  promise  made  upon  compromise  of  i^ 

*  Bee  note  on  forbearance  to  sne  as  a 
tlon  for  apromiae,  (M)  D.  &'i4-627. 
t  Consnu  title  Coiiraoiua& 
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or  becauae  of  suit  brought  upon  it,  is  not 
binding.  Sduiell  v.  Nell,  79  1).  453;  Pitkin 
T.  Nayes.  VI  D.  615. 

Dismittsal  of  units  palpably  nnjnst  forms 
■o  adequate  consideration  for  a  promise. 
To  make  settlement  of  assnmed  rights  snffi- 
eient  consideration  for  a  promise,  were  muit 
be  at  least  an  appearance  of  right  sufficient 
to  raise  a  possible  doubt  in  favor  of  party 


rting  tbe  e 


r 


Lomg  T.  Twoi,  VI  D. 
S65. 

Adjustment  and  release  of  doubtful  right 
ii  good  consideration  for  contract,  if  made 
ynSk  full  knowledge  of  all  circumstances,  as 
where  payee  of  conditional  note  of  a  co»- 
sigoee  of  goods,  whereby  he  undertook  to 
pay  a  debt  of  his  insolvent  consignor  if  he 
had  sufficient  assets  in  his  hands,  surren- 
dered said  note  upon  receiving  consignee's 
abeolnte  note  therefor.  Adams  v.  WUrnn^ 
45  D.  240. 

Promise  to  settle  doubtful  right,  or  to  get 
rid  of  doubtful  liability,  is  binding,  and 
made  upon  good  and  valuable  consideration, 
althoush  promisor  was  mistaken  in  regard 
to  his  liability.     KnUU  v.  PrdbU,  99  D.  514. 

Defendant  kept  a  box  of  smokiiig-tobacco 
on  his  counter  for  gratuitous  use  of  public. 
Plaintiff  was  in  habit  of  filling  his  pipe 
therefrom,  as  was  known  to  defendant. 
Defendant,  by  way  of  joke,  put  gunpowder 
with  that  tobacco,  and  plaintiff,  tilling  pipe 
therefrom,  was  injured  by  explosion.  Plain- 
tiff made  claim  against  defendant  for  dam- 
ages, and  defendant  executed  to  him  note  in 
■ait  therefor.  JETeU,  valid.  Parker  v.  ^ji- 
daw,  40  R.  588. 

d8.  Subseriptioiis.* — Contract  is  not 
created  by  signing  paper  agreeing  to  take 
certain  amount  of  stock  in  corporation,  if  it 
should  afterwards  be  incorporated  with  cer- 
tain privileges.  Transaction  is  no  more 
than  naked  expression  of  intention,  and  is 
without  any  sufficient  consideration.  Btnu- 
kmrg  R.  R.  Co,  v.  BchUmacH,  60  D.  49. 

Subscription  to  pay  existing  debt,  no  new 
liability  or  obligation  being  assumed  on  faith 
ef  it,  is  not  enforceable.  Ufuvenity  </  De9 
McineM  V.  LimnfftUon,  42  R.  42. 

89.  Seal  as  eridence  of  conaidera- 
tion.  —  Sealed  instrument  imports  cousider- 
ation,  or,  more  accurately,  estops  covenantor 
from  denying  consideration,  except  for  fraud. 
Smith  V.  Smith,  91  D.  761. 

Under  statute  of  Iowa,  want  of  considera- 
tion on  contract  under  seal  may  be  inquired 
into,  and  this,  does  not  except  instruntents 
made  in  other  states.  WUUam*  v.  haynea, 
I  R.  268. 

This  statute  affects  all  sealed  contracts 
made  after  its  passage.  It  relates  to  remedy, 
and  does  not  impair  obligation  of  conti*act, 
within  meaning  of  adjuilications  of  United 
States  supreme  court,     lb. 
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80.  Writing,  whan  implies  consid- 
eration. —  A  valuable  consideration  is  ne- 
cessarily implied  from  an  obligation  in 
writing,  although  none  is  therein  expressed. 
KeUy  V.  Bixufford,  6  D.  656. 

Mere  written  contract  is  of  no  higher  dig- 
nity than  one  by  parol,  and  a  consideration 
therefor  must  be  proved*  Cook  v.  Bradlfy, 
18  D.  79. 

2.  TmufidaU  OomtUUrathn;  Faihtre  ^  Cot^ 

81.  What  eonsiderations  aro  insofll- 
dent,  generally.  —  Voluntary  restoration 
of  that  to  which  one  is  entitled  is  not  suffi- 
cient consideration  to  support  a  contract; 
nor  is  an  agreement  of  a  son  that  a  father 
shall  deduct  a  certain  sum  from  his  portion 
a  sufficient  consideration.  McDonald  v. 
NdlMn,  14  D.  431. 

Performance  by  party  of  act  which  he  was 
legally  bound  to  perform  is  not  a  sufficient 
couaideration  to  support  a  promise  to  pay 
for  performance  of  such  aoti  Kdth  v.  MiUm, 
77  L).  (585. 

82.  Mere  promise. — Promise  to  pav 
for  improvements  on  public  lands,  to  whicn 
promisor  has  ac<}uired  title  from  government, 
is  without  consideration,  and  void.  Carmm 
V.  Clark,  26  D.  79;  Smiih  v.  Rankin,  26  D. 
213. 

Although  in  oonsequenoe  thereof  plaintiff 
surrenderod  possession  to  defendant  Bo9' 
ton  V.  Dodge,  12  D.  205. 

There  being  neither  legal  nor  moral  obli- 
gation to  pay  for  work  and  labor  dona  upon 
laud  by  one  who  has  entered  without  owner's 
consent  or  by  any  color  of  right,  and  held 
possession  against  him,  a  promise  by  owner 
to  pay  for  work  done  and  improvements  is 
niutum  Tpachtm  on  which  no  action  can  be 
maintained.  Frtar  v.  Bardenbergk,  4  D. 
356. 

Promise  to  pay  debt  which  has  been  vol- 
untarily released  is  without  legal  considera- 
tion, and  is,  therefore,  not  binding  upon 
promisor.      Warren  v.   Whitney,  41  D.  406. 

Debt  released  in  expectation  of  dividend 
under  assignment  for  benefit  of  creditors, 
and  where  no  dividend  was  realized,  is  within 
this  rule.     Shepard  v.  Wtodee,  84  D.  573. 

Promise  by  one  not  liable  does  not  add  to 

his  liability;  but  a  promise  made   mav  be 

competent  evidence  from  which   to  infer  a 

liability  on   part  of    promisor.     Lincoln  v. 

Wri4j/it,  62  D.  316. 

Where  services  are  rendered  gratuitously, 
a  subsequent  promise  to  pay  for  them  is  not 
binding.     Allen  v,  Bryson^  56  R.  358. 

Promise  to  pay  for  services  rendered  at 
former  time,  if  no  direct  evidence  can  be 
proiluced,  is  competent  evidence  of  snch 
previous  agreement,  and  party  making  such 
promise  will  not  be  at  liberty  afterwards  to 
deny  validity  of  consideration  of  such  prom- 
ise, but  will  be  bonnd  to  pay  accordmg  to 
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his  agreement  m  much  as  though  aitt  had 
beeo  done  in  pursuance  of  an  express  con- 
tract.    Chadwiek  v.  Ktuxc,  64  D.  329. 

83.  Moral  obligatioxi. — Moral  con- 
sideration alone  will  not  support  a  promise. 
SchneU  t.  Nell,  79  D.  453. 

Mere  moral  obligation  or  duty  as  an 
executed  consideration  is  not  sufficient  con- 
sideration to  support  subsequent  express 
promise.     Freeman  t.  Robinaon,  20  R.  399. 

But  there  is  a  class  of  cases  which,  for  the 
most  part,  have  been  regarded  as  not  falling 
within  this  rule.  Shevard  r,  Bhodes^  84  D. 
673. 

Moral  obligation  is  not  sufficient  to  sup- 
port contract,  except  in  oasos  where  good 
or  ralnable  consideration  has  onoe  existed. 
Cook  ▼.  BradUy,  18  D.  79. 

Moral  obligation  to  pay  debt  does  not  con- 
stitute legal  consideration  for  promise  to  pay 
it»  in  case  where  debt  has  been  voluntarily 
discharged.      Warreii  v.   WhUtuy,  41  D.  40t>. 

When  precedent  original  consideration 
was  sufficient  to  sustain  promise,  but  right 
of  action  was  suspended  or  barred  by  some 
positive  rule  of  statutory  or  common  law, 
debtor  might,  by  subsequent  promise,  waive 
exemption  which  law  has  interposed  indi- 
rectly for  his  benefit,  but  mainly  for  reasons 
of  sound  policy.  Shepoj-d  t.  Hhodes^  84  D. 
573. 

It  is  only  promises  founded  on  perform- 
ance of  duties  imposed  by  law  which  are 
regarded  in  law  as  merely  gratuitous  and 
not  binding,  however  strong  may  be  one*s 
moral  obligation  to  do  that  which  he  agreed 
to  do.     Cobb  V.  Cowdery,  94  D.  370. 

When  a  debt  has  been  released  for  purpose 
of  rendering  debtor  competent  to  testify  in 
favor  of  releasor,  no  sucn  moral  obligation 
remains  as  will  support  subsequent  promise 
by  debtor  to  pay  debt  notwithstanding  re- 
lease.     Valentine  t.  FoaUr,  .35  D.  377. 

Promise  by  son  to  indemnify  constable  in 
sale  of  goods  levied  on  as  property  of  prom- 
isor's father  is  not  founded  on  such  moral 
obligation  as  will  furnish  sufficient  consider- 
ation for  a  promise.  Nixon  v.  Vanhiae,  8  D. 
618. 

84.  Past  consideratioxui.  —  Past  con- 
sideration is  valid  foundation  of  contract  or 
promise,  if  act  has  been  done  at  request  of 
party  benefited,  and  of  whom  payment  is 
claimed.     Cluidtoick  v.  Knox,  64  D.  329. 

Promise  made  to  indemnify  sheriff  for  past 
neglect  is  valid.    Hall  v.  Hantoon,  44  D.  332. 

Promise  to  contractor  by  stranger  to  con- 
tract, that  if  former  will  proceed  to  complete 
certain  work  latter  will  pay  him  for  whole, 
is  void  as  to  work  done  before  such  promise 
was  made,  but  valid  with  respect  to  work 
done  afterwards:  Rand  v.  Matfier^  59  D.  131. 

A  wife  died  testate,  but  left  no  property 
with  which  to  pay  legacies  bequeathed  by 
her,  and  her  husband,  after  her  decease,  en- 
tered into  written  agreement  with  legatees 
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by  which  he  agreed  to  pay  to  them  the  sev^ 
oral  sums  bequeathed  to  them  by  his  wife,  ia 
consideration, — 1.  Of  one  cent;  2.  Of  lovt 
and  afieotion  he  bore  deceased  wife,  and  fact 
that  she  had  done  her  part  in  acquisition  of 
his  property;  and  3.  Ihat  she  hadezpreoed 
her  desire  by  her  will  that  they  should  havt 
certain  sums  of  money.  8ud&  instrument 
will  not  support  an  action.  First  oonsider- 
atioD  is  invalid,  because  nnoonseionalile. 
Second  considerations  are  not  good,  becauss 
they  were  past  considerations,  and  beeauss 
they  constituted  no  oonsideratioa  for  prom- 
ise to  pay  money  to  third  person.  Hiud  is 
not  g(X)d,  because  hnaband's  veneration  for 
memory  of  deceased  wife  is  not  Isjgal  consid- 
eration for  promise  to  pay  money  to  any  third 
person.    SckneU  r.  Hell,  79  D.  453. 

85.  Inadequacy  of  conaideration,* 
alone,  is  no  ground  for  setting  aside  or  re* 
fusing  to  entorce  a  contract.  Wood/oOs  v. 
Biouni,  9  D.  736;  WhUefidd  t.  MeLeod.  1  D. 
650. 

Adequacy  of  consideration  in  point  of  value 
is  not  essential  to  validity  of  a  promise 
Hind  T.  Holdship,  26  D.  107.  a  P.,  Good- 
speed  T.  Fuller,  71  D.  572. 

Unexecuted  contract  may  be  set  aside  for 
inadequacy  of  consideration,  but  inadequacy 
alone  is  insufficient  to  justify  cancellation  of 
executed  conveyance,  except  in  case  of  sa 
heir  expectant  who  sells  his  inheritance  be- 
fore he  receives  ik  Davidoom  t.  Lmk,  60  D. 
81. 

Adequacy  of  ooBBideratioii  i%  tn  absenes 
of  fraud,  presumed  to  have  been  detennioed 
by  parties  to  contract  if  they  are  oapahle  of 
contracting,  especially  where  amount  of  con- 
sideration is  a  matter  of  donbt  Ihtfwr, 
Skockey,  71  D.  348. 

Doctrine  that  inadequacy  of  eoaaidecatioa 
will  not  vitiate  affreement  does  not  tft^y  to 
mere  exchange  m  moneys,  valnes  of  which 
are  exactly  fixed;  it  applies  to  exchange  of 
something  of  indefinite  value,  for  money,  or 
for  some  other  thing  of  indefinite  valasb 
SchneU  t.  Nell,  79  D.  453. 

Mere  promise  to  pay  six  hundred  doUsn 
for  one  cent  is  unconscionable  and  void  on 
its  face,  though  cent  be  tendered,  unless  ths 
one  cent  mentioned  is  some  particular  cos 
cent,  a  family  piece,  or  ancient,  remarkaUs 
coin,  possessing  an  indeterminate  valns^  ex- 
trinsic from  its  simple  ro<mey  value.  Ik 
S.  P.,  Shepard  v.  Rhoilet,  84  D.  573. 

86.  Failure  of  oonaidaratioii.  —  Note 
given  for  a  patent,  or  for  right  to  exdnaive 
use  of  patented  article  or  machine,  cannot  be 
recovered  upon  in  an  action  thereon,  ths 
patent  proving  to  be  void.  Bari  t.  Page,  SI 
b.  711. 

Where  one  hired  a  negro  to  another  for  a 
year,  and  the  negro  died  at  the  end  of  a 

*  Inadequacy  of  price  or  consideration,  when  so 
ground  for  evading  contract  see  aous  M  U^ 
61tt;  »  B.  SSanMk 
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moath, — held,  that  there  was  no  failure  of 
oonsiileration,  aud  that  owuer  was  entitled 
to  recover  upon  bond  given  for  full  term  of 
original  hiring.     Jlicks  v.  Parham,  9  D.  745. 

IIL    RsQUiRBMEirrs  ov   the   Statute   of 

Frauds. 

87.  Operation  of  the  statute,  gener- 
ally.*  —  SUtute  of  frauds  should  be  lib;rally 
ooQstrned.     CarvUU  ▼.  Crarvt,  40  D.  304. 

Contract  should  be  austaiued  rather  than 
df'clared  void  under  the  statute,  where  doubts 
exist     P/iipi^  V.  McFarlane,  74  D.  743. 

It  does  not  forbid  enforcement  of  trusts 
Aod  equities  resulting  from  transaction  by 
implication  of  Law.     Stark  v.  Cannady,  14  D. 

76- 

A  sufficient  consideration  is  essential  to 

Talidity  of  contract  in  writing  under  statute 
of  frauds.     Brown  ▼.  Adams,  18  D.  36. 

The  statute  was  not  intended  to  facilitate 
frand,  but  to  prevent  its  perpetration.  Mad- 
dax  T.  Rawf,  68  D.  535. 

Courts  will  not  permit  the  statute  to  be 
perverted  into  an  instrument  of  fraud.  They 
will  not  allow  medium  of  frand  to  be  inter- 
posed to  prevent  agreement  from  being  put 
into  writmg;  so  where  a  statute  plainly  de- 
elares  agreement  yoid  if  not  reduced  to 
writing,  defendant  wUl  not  be  permitted  to 
arail  himself  of  statute  if  his  fraud  coutrib- 
ated  to  prevent  agreement  from  being  put 
into  writing.     Byan  v.  Dox,  90  D.  696. 

Equity  will  at  all  times  lend  its  aid  to  de- 
feat frand,  notwithstanding  the  statute.    lb. 

Agreement  void  in  part  under  statute  of 
frauds  is  not  necessarily  void  in  toto.  Rand 
T.  Mather,  59  D.  131. 

Contract  which  comes  within  the  statute 
is  not  entirely  void.  It  is  valid  for  all  pur- 
poses, except  sustaining  an  action  at  law  tor 
its  breach,  or  a  suit  in  equity  for  its  per- 
formance. MeCampbell  v.  McCa/nphell,  15 
D.  48. 

The  statute  merely  prescribes  the  evidence 
necessary  to  enforce  contracts  within  its 
purview,  and  does  not  make  contracts  not 
so  evidenced  absolutely  void.  Stone  v.  Den- 
uimm,  23  D.  654. 

88.  Wlkat  contracts  are  within  the 
statute,  ^nerally.t  —  Contract  to  raise 
and  deliver  three  acres  of  potatoes  is  within 
statute  of  frauds,  because  it  is  essentially  a 
sale,  if  promisor  may  raise  them  himself,  or 
procure  them  by  purchase  or  otherwise;  but 
IS  without  the  statute,  because  it  is  essen- 
tiallv  for  work  and  labor  and  materials,  if 
he    IS  bound  himself   to  raise    them;    and 

*  Contract  not  executed  in  accordance  with 
statute  of  frauds,  how  far  may  be  relied  upon  as 
ground  of  defense  or  relief,  see  note,  ifi  D.  bL'-64. 

Kfftet  of,  wtiere  it  is  part  of  orif^inal  si^reement 
that  contract  is  to  t>e  put  in  writing,  see  note,  al 
D.  144-146. 

Contracts  made  beyond  state,  whether  applica- 
ble to,  see  note.  UH  D.  77b-77S. 

t  See  note  on  alteration  of  contract  by  subse- 
f  aent  oral  sgrsemeat.  luO  D.  li>»-17^ 
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whether  it  is  one  or  the  other  is  a  mixed 
question  of  law  and  of  fact  Fitldn  v.  .A/'oyes, 
97  D.  615. 

Plaintifif  was  induced  to  loan  moner  to  O. 
by  means  of  false  and  fraudulent  oral  repre- 
sentations made  by  defendant  concerning, 
financial  credit  and  ability  of  0.  Money 
was  paid  by  plaintiff  to  defendant,  who 
passed  it  over  to  0.  Helri,  that  statute  of 
frauds  was  a  defense  to  an  action  for  money 
received.    Hunter  v.  Randall,  16  R.  490. 

It  seems  that  defendant  might  have  been 
liable  in  some  form  of  actio^i  if  credit  had 
been  given  to  him  instead  of  to  0.;  or  if  de« 
fendant  and   O.  had   conspired  to  defraud 

Elaintiff;   or  if  defendants  representations 
ad  related  to  specific  proper tv  of  O.,  instead 
of  to  his  general  character  and  credit    lb. 

Manufacturers  contracted  with  lumber 
dealers  to  oonvert  certain  standing  timber 
into  shingles  and  siding.  A  logger  con- 
tracted With  manufacturers  to  cut  aud  haul 
the  timber.  Subsequently  dealers  orally 
promised  logger  to  pay  him  on  orders  from 
manufacturers.  Several  payments  were  so 
made,  and  then  payment  oein^  refused,  this 
action  was  brought  to  enforce  it.  Held,  not 
maintainable.    Preston  v.  Young,  41  H.  148. 

The  foUonring  contraeta  have  been  held  to  be 
wU/iin  the  statute,  and  void,  because  not  in  writ" 
ing:  Parol  submission  to  arbitration  concern- 
ing title  to  land.    Stark  v.  Cannady,  )4  D.  76. 

Parol  agreement  between  landloid  and  ten« 
ant,  that  latter  should  surrender  residue  of 
term  to  a  purchaser,  in  consideration  of 
which  landlord  agreed  to  give  up  rent  in  ar- 
rear.     LammoU  v.  Oist,  18  D.  295. 

Parol  promise  by  seller  of  town  lot  to  pay 
for  materials  furnished  to  purchaser  to  be 
used  in  couHtruction  of  building  thereon;  as 
well  as  parol  promise  to  accept  bill  drawn 
on  him  by  purchaser  for  such  materials. 
Loonie  v.  JJogan,  61  D.  68.3. 

Promise  by  mortgagee  of  part  of  a  v/Msel 
to  persons  who  had  furnished  her  with  sup- 
plies, for  which  they  had  no  lien  on  her,  to 
pay  debt  if  they  would  not  attach  interest 
of  other  part  owners.  Ames  v.  Foster,  8  R. 
343. 

39.  What  are  not  within  it.  —  Frauds 
and  trusts  are  not  within  the  statute  of 
frauds.     Groves  v.  Fulsome,  57  D.  247. 

Oral  promise  to  pay  for  both  past  and  fu- 
ture board  of  another  is  severable,  and  action 
will  lie  on  so  much  of  it  as  is  not  within 
statute.    JIaynes  v.  Nice,  1  R.  109. 

G.,  owner  of  a  patent  hay-fork,  and  de- 
sirous of  organizing  a  company  to  deal  therein, 
orally  promised  B.  that  if  he  would  become 
one  of  the  company  and  take  shares  and  give 
his  note  therefor,  that  he,  O.,  as  soon  as 
company  was  organized,  would  find  a  man 
to  take  shares  and  pay  notes,  without  charge 
of  expense  to  B.  Held,  that  promise  was 
not  within  statute  of  frauda  Qroem  v.  Brook' 
•fUb  9&  7i. 
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Plaintiff  and  defendant  entered  into  an 
oral  agreement  whereby  a  certain  invention 
of  defendant,  and  all  letters  patent  granted 
therefor,  should  be  their  joint  property. 
Plaintiff  was  to  contribute  money  to  procure 
letters  patent,  and  both  were  to  nse  their 
best  efforts  to  make  invention  remunerative. 
In  suit  for  specific  performance,  —  held,  1. 
That  the  a^eement  was  one  of  partnership, 
and  not  void  under  statute  of  frauds  relating 
to  sale  of  goods,  etc.;  2.  That  it  was  not 
void  as  an  agreement  not  to  be  performed 
within  one  year;  3.  That  equity  had  juris- 
diction to  enforce  the  contract,  although 
oral,  it  not  being  within  statute  of  frauds 
and  no  adequate  remedy  being  attainable  at 
law;  4.  That  such  agreement^  thoagh  made 
before  issue  of  patent,  is  valid  and  enforce- 
sble  in  equity  by  compelling  assignment^ 
accountine,  and  such  other  relief  as  circum- 
stances of  case  may  require.  Scmtrby  v. 
BunUn,  19  R.  459. 

A  husband  and  wife,  having  orally  agreed 
before  marriage  that  survivor  after  mar- 
riage should  not  claim  any  of  estate  left  by 
decedent, — held,  in  action  by  widow  against 
husband's  administrator  to  recover  statutory 
allowance  to  widow  out  of  deceased  hus- 
band's estate,  that  the  agreement  was  not 
within  statute  of  frauds,  so  far  as  it  relates 
to  provisions  in  consideration  of  marriage, 
but  otherwise  as  to  provisions  of  statute  re- 
lating to  sales  of  real  estate,  but  that  agree- 
ment, not  being  severable,  could  not  be 
enforced  against  widow.  BaitUfoU  v.  East, 
26R.40. 

The  following  agreemenia  are  noi  vntldn  the 
purview  qf  the  statute:  Promises  to  marry. 
WUhere  ▼.  Richardson,  17  D.  44. 

Contract  to  transfer  shares  of  stock  when 
same  may  be  opened  to  subscription  upon 
books  of  corporation.  Qadsden  v.  Lance,  27 
D.648. 

Agreement  to  divide  profits  resulting  from 
sale  of  another's  farm.  Bruee  t.  Hastinga, 
98  D.  592. 

Oral  agreement  that  one  of  two  joint  mort- 
l^affees  of  personal  property  shall  buy  it  at 
judicial  sale,  other  not  attending  nor  bidding, 
and  shall  hold,  nse,  and  dispose  of  it  for 
benefit  of  both.  Hunt  v.  Elliott^  41  R. 
794. 

40.  Contracts  not  to  be  performed 
within  a  year  —  What  are  such  con- 
tracts.* —  Verbal  contract  is  void  in  toto  by 
statute  of  frauds,  where  by  its  t^rms  it  is 
not  to  be  fully  performed  within  one  year. 
Foote  V.  Emerson,  33  D.  205;  Lockwood  v. 
Barnes,  38  D.  620. 

CSontx-act  for  a  colt  to  be  thereafter  be- 
gotten and  foaled,  and  to  be  delivered  at 
Bsnal  weaning- time,  is  within  statute,  be- 
cause it  cannot  be  completed  within  a  year. 


*  What  are  raoh  contracts,  see  notes,  88  D.  832; 
tiD.  8&-90. 


Lockwood  V.  Barnes,   38  D.  620;  Groves  v. 
Cook,  45  R.  462. 

Agreement  of  vendor,  upon  sale  of  patent 
right,  to  repay  consideration,  if  vendee  did 
not,  within  three  years,  realise  a  oertaia 
amount  out  of  profits  of  such  patent  right, 
cannot  be  performed  within  a  year  from  time 
it  was  made,  and  is  within  the  statate.  Lap- 
ham  T.  Whipple,  41  D.  487. 

Parol  agreement  to  stop  ears  permanently 
at  certain  place  cannot  be  performed  in  i 
year,  and  is  therefore  inval  1  by  statute  uf 
frauds.  PUkin  v.  Long  Isiund  JS.  if.  C^  47 
D.  320. 

Contract  in  spring  of  one  year  to  ntss 
potatoes  in  following  year,  and  deliver  them, 
18  within  statute,  because  it  is  not  to  beper- 
formed  in  one  year.  Pitkin  r.  Noffes,  97  D. 
615. 

Oral  agreement  by  employee  that  he  will 
not  leave  service  of  employer  for  two  years, 
nor  in  the  summer,  nor  without  two  weeks* 
notice,  is  within  statute.  Benuer  ▼.  Cabot 
i//j/.  Co.,  3(IR.  343, 

Nathan  Francis  orallv  promised  plaintiff's 
father  that  if  he  would  name  plaintiff  an 
infant,  Nathan  Francis  Parks,  he  would  de- 
posit one  hundred  dollars  for  plaintiff  in  a 
certain  savings  bank,  in  four  equal  annual 
installments.  Child  was  named  accordingly, 
and  two  successive  annual  deposits  were 
made.  Other  deposits  not  having  beeo 
made,  in  suit  therefor, — held,  that  promiss 
was  void  within  statute  of  frauds.  Parks  ▼. 
FrancU,  28  R.  617. 

41.  What  are  not.  —  Agreement  to 
erect  store  within  seven  months,  and  to  rent 
same  when  built  for  term  of  years,  is  agree- 
ment to  be  performed  within  one  year,  sod 
not  within  statute.  Execution  of  the  lease, 
in  such  case,  is  a  complete  performance  of 
the  agreement.  Eaton  t.  Whiiaker,  44  D. 
586. 

Contracts  respecting  realty  are  not  withio 
section  as  to  contracts  not  to  be  performed 
in  a  year.     Young  v.  Doke,  55  D.  356. 

Oral  contract  of  insurance  for  one  year, 
including  its  date,  is  not  within  statats^ 
being  a  contract  to  be  performed  within  s 
year.     Sanborn  v.  F,  /.  Co.,  77  D.  419. 

Agreement  not  to  engage  in  certain  kind 
of  business  at  particular  place^  for  specified 
number  of  years,  or  hereafter,  is  not  withia 
that  provision  of  statute  of  frauds  which  r^ 
quires  agreements  not  to  be  perfonned 
within  one  year  from  making  thereof  to  bs 
in  writing.    Doyle  v.  Dixon,  93  D.  80. 

Promise  to  pay  for  both  past  and  fntars 
board  of  another  at  certain  rate  is  severable, 
and  plaintiff  may  recover  for  so  much  of  it 
as  is  not  within  statute.  Baynes  v.  Kioe,  1 
R.  109. 

On  1st  of  January,  plaintiff  made  parol 
contract  with  defendant  to  sell  him  all  wood 
upon  a  certain  lot  at  five  dollars  a  cord,  and 
to  deliver  m  much  thereof  as  be  oould  thsl 
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winter,  and  balance  winter  and  year  fol- 
lowing, defendant  to  pay  on  deniaud  for 
amount  delivered  at  cloae  of  each  wmter^s 
delivery.  Plaintiff  delivered  a  portion  that 
winter,  which  was  accepted  and  paid  for; 
remainder  he  delivered  the  winter  and  spring 
following,  bat  defendant  refused  to  accept 
or  pay  wr  it.  Held,  that  contract  waa  en- 
tire; that  delivery  and  acceptance  of  first 
part  took  case  ont  of  statute  of  frauds;  and 
tbat  it  was  not  a  contract  which  was  not  to 
be  performed  within  one  year  from  making 
of  it,  within  meaning  of  Uie  statute.  OauU 
▼.  Broum,  2  R.  210. 

4d.  effect  of  possibility  of  per- 
formance within  a  year.  —  To  bring  an 
agreement  within  statute,  it  must  be  an  ex- 
press and  specific  agreement  not  to  be  per- 
formed witnin  a  year;  and  if  thing  may  be 
performed  within  the  year,  it  is  not  within 
tho  act.  Moore  ▼.  Fax,  6  D.  338.  S.  P., 
Lapkam  t.  Whipple,  41  D.  487;  Houyhton  v. 
Boughion,  77  D.  69;  Doyle  v.  Dixo7i,  93  D.  80. 

If  time  for  performing  an  agreement  may 
happen  within  a  year,  the  agreement  is  not 
avoided  by  statute,  thoush  the  happening  of 
the  eontingenoy  is  improbable.  Loekwood  v. 
BameM^  38  D.  620;  PeterB  ▼.  WeBtborouqh,  31 
D.  142;  IAmooU  t.  MclnUre,  33  D.  602; 
Oadatien  r,  Lanee,  37  D.  648;  Lyon  v.  King, 
45  D.  219;  Bkmding  r.  Sargent,  66  D.  720. 

Agreement  capable  of  being  performed 
within  a  year  is  not  within  statute,  although 
it  be  not  actuallyperforuied  till  after  that 
time.     Peten  r,  Wesiborough,  31  D.  142. 

Agreement  which,  by  its  terms,  is  not  to 
be  performed  within  a  year  is  within  statute, 
although  it  might  be  partly  performed  within 
the  year.     76.  t 

That  performance  of  agreement  may  com- 
menoe  within  a  year  does  not  take  it  out  of 
statute,  though  it  be  so  commenced,  if  it  is 
not  to  be  completed  within  the  year.  Lock- 
wood  ▼.  Barnes,  38  D.  620. 

Agreement  is  not  within  statute  if  it  will 
be  completely  performed  according  to  its 
terms  and  intention,  if  either  party  should 
die  within  the  year.  Doyle  v.  Dixon,  93  D. 
80. 

Bnt  if   agreement  cannot  be  completely 

Krformed  within  one  year,  fact  that  it  may 
terminated  or  further  performance  ex- 
cused or  rendered  impossilne  by  death  of 
promisee  or  of  another  person  within  a  year, 
IS  not  sofficient  to  take  it  out  of  the  statute. 
76. 

Parol  agreement  to  support  a  person  for  a 
number  m  years  is  not  within  the  statute; 
ior  had  the  person  died  within  the  year,  con- 
tract would  have  been  performed.  Pelera  v. 
Westborough,  31  D.  142. 

Parol  agreement  not  to  engage  in  particu- 
lar business  in  a  certain  place  is  valid  as  not 
being  within  the  statute,  because  it  may  be 

Srformed  within  a  year  if  promibor  should 
I  within  ikM  year.    Lyomr.  King,  45  D.  219. 


A  personal  contract,  as  one  for  personal 
services,  for  an  indefinite  period,  or  term  of 
years,  and  which  will  terminate  with  death 
of  party  making  it,  is  not  within  the  statute, 
because  such  a  contract  might,  by  death  of 
the  party,  be  fully  performed  within  one 
year.     IJill  v.  JamieJton,  79  D.  414. 

Oral  contract  for  services  not  to  be  com- 
pleted in  a  year  is  void,  although  made  sub- 
ject to  determination  sooner  on  happening  of 
a  certain  event.  Meyer  v.  Roberts,  55  H. 
667. 

Agreement  by  one  of  a  firm  of  lawyers  to 
wind  up  the  business  and  pay  the  other  his 
share  of  fees  collected  is  not  within  the 
statute,  although  it  was  not  expected  that 
business  could  be  wound  up  m  a  year. 
Osment  t.  McElraih,  58  R.  17. 

43.  effect  of  full  execution  of 

the  contract  on  one  side.  —Statute  ap- 
plies only  to  cases  where  contract  is  not  to 
be  performed  by  either  party  within  a  year. 
Houyhton  v.  HouylUon,  77  D.  69;  SmaUey  ▼. 
Oreene,  35  R.  267. 

Contract  is  not  within  statute  if  agree- 
ment on  one  side  can  be  performed  within  a 
year,  and  is  so  performed,  although  agree- 
ment on  other  side  is  impossible  to  be  per- 
formed within  that  time.  Blandifig  v.  Sar^ 
gent,  66  D.  720;  Sfuehy  v.  Adarene,  98  D,  623. 

Oral  contract  fully  executed  by  one  at 
time  of  making  is  not  within  the  statute, 
although  by  its  terms  not  to  be  performed 
by  the  other  within  a  year.  WasJibum  v. 
DoHcK  60  R.  873. 

Although  action  cannot  be  maintained 
upon  verbal  contract  not  to  be  performed 
within  one  year,  yet  when  such  contract  has 
been  fully  performed  by  one  party,  the  other 
having  obtained  its  benefits,  he  cannot  re- 
fuse to  pay  reasonable  value  thereof.  7\)io*- 
ley  V.  Moore,  27  K  434. 

T.  agreed  to  work  until  coming  of  age,  a 
period  of  six  years  or  more,  for  M.  Having 
performed  the  contract,  T.  may  maintain 
qipnitum  mendt  for  his  services.     lb. 

44.  Contracts  for  services,  labor, 
etc.  —  Contract  for  work  and  labor,  as  for 
making  and  delivery  of  wagon  at  a  future 
day,  is  not  within  statute  of  frauds,  for  it  is 
not  a  conti-act  for  sale  and  purchase  of  goods. 
Crooksluink  v.  Burrell,  9  D.  187. 

Verbal  contract  for  a  year's  service  to  be- 
gin on  day  following  that  on  which  contract 
is  made  is  not  within  the  statute.  DklcHon 
V.  Frisl)ee,  23  R.  565. 

Oral  contract  for  service,  to  begin  as  soon 
as  employer  could,  and  actually  beginning  a 
week  after  agreement,  is  within  the  statute. 
Sutcliffe  V.  Atlantic  Mills,  43  R.  39. 

Contract  of  service  for  more  than  a  year, 
signed  only  by  employer,  is  void  for  want  of 
mutuality,  and  other  party  cannot  make  it 
effective  by  written  acceptance  after  em- 
ployer has  refused  to  perform.  Wilkinson  y» 
Heavenrichf  55  R.  708, 
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Where  jury  find  that  work  was  done  in 
certain  house  under  a  contract  with  defend- 
ant, the  original  credit  having  been  given  to 
him,  it  matters  not  whether  house  belonged 
to  him  or  to  stranger.  Such  agreement  has 
never  been  held  to  be  within  statute  of 
frauds.     Backus  v.  Clark,  83  D.  437. 

A  mechanic  repaired  chattel  which  was 
mortgaged,  at  request  of  mortgagor,  and 
returned  it  to  him,  relinquishing  his  lien 
upon  it  upon  oral  promise  of  mortgagee  to 
pay  for  repairs.  Held,  that  such  promise 
was  not  within  the  statute.  ConracU  v.  Sul- 
livan, 15  B.  261. 

Agreement  to  render  services,  to  be  paid 
for  after  employer's  death,  is  not  within 
statute  as  an  agreement  not  to  be  performed 
within  a  year.  Kent  v.  KefO,  20  R.  502; 
JUaon  T.  Oi&ert,  7  R.  100. 

Where  husband  and  wife,  in  consideration 
that  a  young  ^rl  should  live  with  them  as 
their  child  until  their  death,  and  render  such 
service  as  she  was  able,  orally  agreed  to 
make  her  their  heir,  and  at  their  death  to 
will  her  their  entire  estate,  which  consisted 
at  death  of  survivor  of  real  estate,  and  also  of 
personal  property  exceeding  fifty  dollars  in 
value,  — nela,  tliat  agreement  was  within  the 
statute  of  frauds,  and  performance  on  part 
of  girl  would  not  take  it  out  of  the  statute. 
WaUaee  v.  Lmg,  55  R.  222. 

46.  Promifles  to  pay  debt  of  another, 
when  within  the  statute.  —I.  In  aen- 
eraL  —  Promise  bv  third  person  to  pay  debt 
of  another  must  be  in  writing.  Taylor  v. 
Drake,  53  D.  680. 

Agreement  to  pay  debt  of  another  must 
not  only  be  founded  upon  sufficient  cousid- 
eration,  but  must  be  m  writing  which  ex- 
presses consideration.  Barker  v.  Bucklin,  43 
D.  726. 

Promise  made  by  one  person  to  pay  for 
goods  to  be  sold  and  delivered  to  another  is 
within  the  statute,  and  should  be  in  writ- 
ing, notwithstanding  goods,  when  sold,  are 
charged  to  party  promising,  as  well  as  to 
party  to  whom  they  are  delivered.  MaUlietos 
V.  mitan,  26  D.  247. 

Where  liability  of  person  for  whose  use 
goods  furnished  exists,  any  promise  by  third 
person  to  pay  for  same  must  be  in  writing; 
but  where  tnis  liability  does  uot  exist,  promise 
to  pay  need  not  be  in  writing.  Wallace  v. 
Wortham,  57  D.  197. 

Verbal  promise  to  pay  rent  of  premises 
occupied  by  promisor's  mother  is  void  under 
the  statute,  where  mother  entered  house  at 
agreed  rental,  and  plaintiff,  being  solicitous 
about  rent,  mentioned  matter  to  defendant, 
who  verbally  promised  to  pay  rent  during 
time  she  should  occupy  house;  in  such  case 
defendant  can  be  regarded  only  as  a  guaran- 
tor, and  not  as  an  original  promisor.  Moum 
T.  Norton,  58  D.  738. 

Clause  of  statute  of  frauds  which  relates 
to  promises  to  answer  for  the  debt^  default^ 


or  miscarriage  of  another  has  reference  ts 
promises  which  are  distinctly  collatenU  to 
the  undertaking  of  party  originally  liable. 
Warren  v.  Smiih.  76  D.  1 15;  Parker  v.  BetUon, 
95  D.  246. 

The  foUomng  pronUeee  are  held  to  be  KifhiM 
this,  clause  qf  the  statute  qf  frauds:  PruniUe 
to  pay  one  for  work  performed  for  auotlier, 
if  such  other  would  not.  Aldrich  v.  Jetr^rll, 
36  D.  330. 

Promise  of  son  to  pay  note  of  his  father, 
in  case  promisee  should  discontinne  action 
commenced  on  such  note.  Neiaon  v.  iSoyn- 
ton,  37  D.  148.  8.  P.,  Twmer  t.  BMeU,  2 
D.  115. 

Promise  to  pay  judgment  againit  another 
if  creditor  would  extend  a  eertain  forbear- 
ance to  debtor.  Alishouse  ▼.  Jgiamioy,  37  D. 
417. 

Parol  promise  to  indorse  note  for  par- 
chaser  of  goods  in  consideration  that  vendor 
will  sell  to  him.  CaruUle  ▼.  OroHB,  40  D. 
364. 

Parol  promise  that  party  to  oontract  with 
third  person  shall  be  paid  if  he  oomplies 
with  terms  thereof.  Doyle  t.  Whiie,  45  D. 
110. 

Promise  to  pay  debt  of  another  in  oonsid- 
eration  of  the  plaintiff's  forbearing  to  pro- 
ceed on  his  execution.  Durham  t.  Arkdffe, 
47  D.  544. 

Pi*omi8e  to  sign  note  as  surety  for  another, 
without  consideration.  Taylor  t.  Drake,  53 
D.  680. 

Oral  promise  by  A  to  pay  debt  of  B,  pro- 
vided C  will  discontinue  suit  pending  against 
B  for  its  recovery.  Duffy  v.  Wunsch,  1  K, 
514. 

2.  • /tttts^ro^jdnj.  —  Plaintiff  had  a  debt 
against  S.,  who  had  a  debt  against  D.,  ands 
lieu  therefor  upon  defendant's  vessel.  S., 
being  pressed  for  money  by  plaintiff^  tdd 
him  that  he  should  have  his  lien  claiDi  oo 
vessel,  to  be  enforced  if  D.  should  not  psy 
amount  thereof  to  plaintiff.  Defendant,  hear- 
ing of  this,  and  not  desiring  that  his  vessel 
should  be  stopped,  verbally  promised  pUin- 
tiff  that  he  would  |>ay  S.'s  claim  if  D.  should 
not  do  so.  Plaintiff  did  not  discharge  8., 
nor  did  S.  release  D.  or  his  lien  on  vessel,  si- 
though  he  did  not  enforce  it  as  be  woold 
have  done,  but  for  expectation  raised  by  de- 
fendant's promise  that  claim  would  be  paid 
to  nlaintitt.  D.  afterward  collected  of  de- 
fenaant,  but  did  not  ^y  plaintiff!  Held, 
that  promise  was  within  statute  of  frands. 
Steioa7-t  V.  Campbell,  4  R.  296. 

Defendant,  a  surety  on  a  replevin  bonjt, 
verbally  promised  plaintiff  that  if  he  would 
sign  the  bond  as  surety,  defendant  would 
save  him  harmless  from  all  damages  ther^ 
from.  Held,  that  such  promise  was  vwd 
under  the  statute  aa  an  agreement  to  answer 
for  default  of  another.  Bissig  v.  Britton,  21 
R.  37*J 
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vrere  engased  in  rnzinmg  a  law-mill,  agreed 
to  take  miU,  manafactnre  logs  into  lumber, 
market  them,  and  apply  net  proceeds  to  hia 
own  demand,  and  to  other  debts,  among 
which  was  one  due  plainti£F  for  work.  De- 
fendant explained  arrangement  to  plaintifl^ 
employing  him  upon  wages  in  his  own  ser- 
Tice,  and  reiteratmg  promise  to  nay  debt  of 
W.  ft  M.  Defen&nt  having  aisposed  of 
abont  one  half  the  lumber,  plaintiff  sued 
apon  promise  to  pay  that  deb£  Held,  that 
promise  was  within  the  statute.  Belknap  r. 
Bender,  31  R.  476. 

Plaintiff  in  foreolosnr*  adjoomed  sale  at 
request  of  third  person,  who  represented 
that  be  had  reoeived  property  from  mort- 

fagor  to  enable  him  to  pay,  or  to  indemnify 
im  for  paying  debt,  and  who  orally  prom- 
ised to  pay  debt  or  to  bid  off  property  at  ad- 
journed day  for  enough  to  pay  debt  Held, 
that  promise  was  Toid  under  statute  of 
frauds  for  want  of  consideration.  Ackley  v. 
ParmenUr,  60  B.  693. 

46.  when  not  within  it,  gener- 
ally.— Contract  by  which  third  i>arty  as- 
sumes and  manages  defense  of  suit  is  not 
within  the  statute,  as  being  promise  to  pay 
debt,  default,  or  miscarriage  of  another;  nor 
is  it  Toid  for  maintenance.  Chodgpeed  t. 
Fuller,  71  D.  672. 

Promise  made  to  debtor  to  answer  for  his 
debt  to  another  is  not  within  the  statute. 
Ooeis,  T.  Foo8,  100  D.  218;  Ware  t.  Allen,  60 
R.  67. 

Oral  promise  to  pay  debt  of  a  minor  is  not 
within  the  statute.  King  w,  SumrnUt,  38  R. 
145. 

Where,  on  assignment  of  lease,  assignee 
orally  agreed  to  assume  covenants,  and  pay 
rent,  this  was  not  a  promise  to  answer  for 
default  of  another  within  the  statute.  WaOte 
T.  Fleming,  63  R.  495. 

Stockholder  and  president  of  corporation 
orally  promised  M.  that  if  he  would  sub- 
scribe and  pay  five  hundred  dollars  to  capital 
stock,  he  should  receive  fifteen  per  cent  on 
that  amount  in  a  year.  Held,  not  a  contract 
to  answer  for  debt,  default,  or  miscarriage  of 
another.     MoorhouM  v.  Crangle^  38  R.  564. 

47.  - —  because  the  undertaking  is 
an  original  one.  —  1.  General  principles.  -^ 
Promise  made  for  benefit  of  another  need  not 
necessarily  be  in  writing.  Proprietors  v. 
AbftoU,  40  D.  184. 

Promise  to  pay  the  debt  of  another,  if 
original  debtor  stUl  remains  liable,  is  collat- 
oral,  and  within  statute  of  frauds;  but  if 
original  debtor  is  discharged,  promise  to  pay 
is  an  independent  contract,  and  need  not  be 
proved  to  oe  in  writing.  Anderson  v.  Dani/t, 
31  D.  612;  Corbett  v.  Cochran,  30  D.  348; 
Spann  v.  BaUgell,  46  D.  346;  Andre  v.  Bofl- 
man,  71  D.  628;  Warren  v.  SmUh,  76  D.  115; 
Parker  y.  Benton,  95  D.  246. 

Consideration  to  support  such  promise 
need  not  be  pecuniary  ons^  nor  even  one 


beneficial  to  promisor;  if  it  be  a  loss  or  In- 
convenience to  promisee,  it  is  sufficient. 
CorheU  v.  Cockran,  30  D.  d4a 

Promise  is  original  undertaking,  sad  net 
within  statute,  where  specific  lien  or  sub- 
stantial benefit  is  surrendered  upon  express 
promise  of  third  person  to  pay  a  oebt. 
Spooner  v.  Dunn,  63  D.  414. 

Original  debtor  is  not  a  competent  witness 
for  plaintiff  to  prove  that  promise  to  pay  was 
independent  contract,  and  not  ootlateraL 
Anderson  ▼.  Davis^  31  D.  612. 

2.  llhtstrations,  —  When  the  selectmen  of 
one  town  made  a  promise,  without  authority, 
to  selectmen  of  another  town,  to  pay  for  sup- 
port furnished  a  certain  pauper,  and  bv  rea- 
son of  such  pronuse  the  selectmen  of  latter 
town  forbore  to  proceed  under  statute  against 
former,  and  became  personally  liable  to  their 
own  town,  —  held,  that  such  promise,  being 
original,  and  not  collateral,  was  not  within 
the  statute,  and  that  an  action  could  be 
maintained  against  selectmen  of  former 
town,  though  they  made  the  promise  as 
selectmen.     (TnderhiUy,  Oibatm^  9  D.  ft2. 

One  who  calls  in  a  physician  to  attend  a 
female  who  was  brought  up  in  his  house,  but 
whose  time  was  her  own  on  arriving  at  age, 
is  originally  liable  to  pay  for  attendance, 
especially  where  other  droninstances  com- 
bine to  show  that  defendant  expected  to  pay. 
Clark  V.  Waterman,  29  D.  160. 

Ag[reement  to  pay  toll  on  certain  lumber 
of  third  party,  if  plaintiff  would  allow  same 
to  nass  through  his  canal  locks,  is  an  original 
undertaking,  and  need  not  be  in  writing. 
Proprietors  v.  Abbott,  40  D.  184. 

Agreement  by  vendee  of  real  property 
that,  as  part  of  consideration  of  conveyance, 
he  will  take  up  and  pay  a  note  which  his 
vendor  owes  on  same  propertv,  is  not  a  con- 
tract to  "answer  for  the  debt,  default^  or 
misdoiuff  "  of  vendor,  but  is  a  new  contract 
for  a  valid  consideration  which  is  valid  by 
parol  and  binding  upon  parties.  Jennings  w, 
Crider,  92  D.  487. 

It  was  orally  agreed  among  three  parties 
—  a  creditor,  a  debtor,  and  a  promisor  — 
that  if  debtor  would  pay  amount  of  daim,  in 
money  and  notes,  to  promisor,  promisor 
would  pay  claim  of  creditor  in  plated  ware, 
and  creditor  should  release  debtor.  In  pur- 
suance of  this  agreement,  promisor  executed 
written  undertaking  to  creditor  to  furnish 
plate;  creditor,  at  same  time,  executed 
written  agreement  to  give  his  claim  against 
debtor  to  promisor,  on  delivery  of  plate,  and 
about  same  time  creditor  released  debtor. 
Promisor  delivered  a  portion  of  the  plate; 
and  in  action  by  creditor  against  promisor, 
for  value  of  balance  of  the  plate,  — lield,  that 
there  had  been  a  substitution  of  debtors,  and 
the  oral  promise  was  not  within  the  statute; 
also,  that  creditor  was  not  bound  to  assign 
claim  to  promisor  as  a  condition  precedent 
to  delivery  of  the  plate^  or  to  beginning  ef 
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action  for  non-delivery.    Meriden  BrUcmnia 
Co.  V,  Zing$en,  8  R.  549. 

PlaiatifF  below,  who  wu  in  partnership 
with  IL  and  V.,  sold  out  his  interest  in  firm 
bosiness  and  property  to  them,  they  agree- 
ing to  pay  him  a  certain  sum  therefor.  R. 
sold  out  to  v.,  and  V.  sold  out  to  defendant 
below,  who  took  such  business  and  property 
and  Terbally  agreed  to  pay  amount  due  to 
plaintiflf.  nM,  that  trailer  of  the  property 
to  defendant  transferred  obligation  to  him 
to  pay  plaintiff  amount  due  him  therefor, 
and  that  defendant  was  not  relieved  from 
liability  on  ground  that  promise  was  one  to 
pay  debt  of  another,  required  by  statute  to 
he  in  writing.     Townsendy.  Long,  18  R.  438. 

Land  was  conveyed  by  C.  to  plaintiff  as 
security  for  debt.  He  reconveyed  to  C. 
upon  pledge  to  him  by  defendant  of  certain 
railroad  bonds,  which  defendant  promised  to 
redeem  at  par  within  a  year.  Held,  that  de- 
fendant's promise  was  original,  and  not  col- 
lateral; and  that,  on  his  failure  to  redeem, 
plaintiff  might  foreclose  and  sell  the  bonds 
and  hold  him  personally  liable  for  any  defi- 
ciency.    Booth  V.  Eightnie,  19  R.  171. 

48.  because  of  a  new  considera- 

tion.  —  Promise  to  pay  debt  of  another  is 
not  within  statute  of  frauds,  where  it  is  upon 
an  original  consideration  of  benefit  or  harm, 
moving  between  the  newly  contracting  par- 
ties. Cooper  v.  Cfuivifters,  25  D.  710;  Dear- 
born V.  ParkSt  17  D.  206;  Jones  v.  Jfardesty, 
32  D.  180;  Tindal  v.  Touchberry,  49  D.  637. 
Contra,  Durham  v.  Arlfdae,  47  D.  544. 

Party  is  not  permitted  to  set  up  statute 
of  frauds  as  a  bar  to  specific  execution  of 
parol  agreement,  where  he  has  received  val- 
uable consideration  for  performance  of  his 
part  of  agreement,  although  it  was  not  to  be 
fulfilled  for  more  than  a  year  from  its  date; 
courts  of  equity  regard  such  a  case  as  with- 
out purview  of  statute.  Jone»  v.  Hordes^, 
32  D.  180. 

Promise  to  pay  another's  debt  is  not 
within  statute,  where  plaintiff  has  a  lien  on 
goods  for  debt,  and  defendant,  in  considera- 
tion that  plaintiff  would  relinquish  his  lien, 
promises  to  pay  same.  Durham  v.  Arledge^ 
47  D.  544. 

Debtor  promised  orally  to  pay  part  of  his 
debt  by  paying  debt  of  his  creditor  to  a 
third  person,  to  which  arrangement  latter 
subsequently  assented.  Held,  that  promise 
was  not  within  the  statute.  Putnam  v. 
Farnham,  9  R.  459. 

Agreement  to  pay  debt  of  another  in  oon- 
sideration  that  creditor  would  forbear  and 
give  further  time  for  payment  is  founded  on 
a  good  consideration,  although  no  definite 
time  of  forbearance  is  named.  CaUdna  v. 
Chawiler,  24  R.  593. 

Oral  promise  to  pay  debt  of  another  out 
of  his  property,  placed  in  hands  of  promisor 
for  that  purpose,  ia  not  within  statute  of 
irauds.     Miuon  v.  H'iUon,  37  R.  612. 


A  widow  orally  promised  to  pay 
of  chattel  mortgage  ezecated  by  her  dn 
husband  on  a  stock  of  goods,  in  oonsideFatioa 
that  creditor  should  not  foreclose  and  ehoold 
oontinae  to  furnish  goods  to  her.  HeU 
valid.    Muller  r.  Rmert,  46  R.  291. 

Oral  agreement  to  accept  '  draft  fer 
drawer's  debt  to  third  party  is  within  atat- 
ate  of  frauds  whenever  oral  promise  to  pay 
saoh  would  be,  but  is  valid  when  upon  a  new 
consideration  between  promisor  and  oraditoc 
C7iaplJM  r.  AibM$fm,  56  R.  531. 

49.  Contracts  to  indemnify.  —  Prom- 
ise to  indemnify  another  for  doing  a  partiea- 
lar  act  is  an  original  nndertakinj^  and  aol 
within  statute  of  frauds.  Marcif  v.  Ooas^ 
ford,  41  D.  158. 

Rule  applied  to  tJu  foOowmg  promitea: 
Promise  to  indemnify  another  for  T'g"i»f 
note  as  a  maker,  ^eamaa  v.  i?assfft  49  D. 
775. 

Or   for   indorsins  the  note  of   another. 
VogelT,  Melme,  11  R.  608. 

Parol  promise  to  indemnify  officer  for  sell- 
ing exempt  property  under  ezecatioii.  M> 
CaHney  v.  Sbepard,  64  D.  250. 

Contract  between  sureties  to  same  instra* 
nient,  whereby  one  surety  undertakes  to  ia- 
demnify  another.  Horn  v.  Brety,  19  R.  742; 
Ferrell  v.  Maxwell,  22  R.  393. 

Oral  promise  to  indemnify  another  for  be- 
coming bail  for  a  third,  indicted  for  felony. 
Anderson  v.  Spence,  37  R.  162.  &  P.,  Bar- 
rUon  V.  SawUl,  6  D.  337. 

A  promise  to  indemnity  plaintiif  from  all 
costs  and  damages,  by  reas<m  of  any  snite 
brought  against  him  on  account  of  oertaas 
goods  in  his  possession  seized  in  ezeeation, 
and  alleged  to  belong  to  defendant^  is  a 
promise  to  answer  for  default  of  another,  and 
to  be  binding  must  be  reduoed  to  writing 
.^jizoa  ▼.  Vanhiee,  8  D.  618. 

A  promise  of  indemnity  by  one  not  a  party 
to  an  obligation  to  induce  another  to  beooms 
surety  thereon,  being  a  promise  to  answer 
for  default  of  another,  if  not  in  writing,  is 
void.  FerreU  v.  MaaaoeU,  22  R.  393;  May  v. 
WWkmu,  48  R.  80;  Nugent  ▼.  Wo(/e,  56  & 
291. 

But  if  a  surety  on  an  obligation,  apoa  his 
promise  of  indemnity,  procures  another  to 
become  surety  with  him  on  same  instrument 
promise  is  not  within  the  statute,  for  indem- 
nity promised  is  to  secure  his  own  defaiilk 
Ferr^  v.  MaxweU,  22  R  39a 

Plaintiff  became  surety  on  noto  of  an  in- 
dividual member  of  a  firm,  on  assurance  of 
firm  that  money  to  be  raised  was  for  their 
use,  and  that  they  would  pay  it.  Maker  of 
note  became  insolvent,  and  plaintiff  paid 
note,  and  brought  suit  against  remaining 
partner  for  amount.  Held,  that  engagement 
of  firm  was  in  effect  promise  to  indemnify 
against  their  own  obligation,  and  was,  there- 
fore, not  void  under  statnto  of  frsads.  Gar 
ner  v.  Hudgms^  2  R.  620i 
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50.  Contracts  for  sale  of  land.*  — 
ContnMst  for  sale  of  land  which  has  by  its 
terms  expired  cannot  be  revived  by  parol. 
DaviM  T.  Pariah,  12  D.  287. 

Parol  contract  for  sale  of  land  executed  by 
conveyance  hereof  may  be  enforced  at  law, 
and  OBtmnpak  will  lie  for  pnrchase-money; 
bnt  if  conveyance  was  not  made  nntil  after 
action  was  commenced,  it  cannot  be  main- 
tained.    Butler  T.  Lee,  46  D.  230. 

Parol  agreement  by  vendee  of  land  to  pa^ 
debt  of  vendor,  as  part  of  consideration,  is 
not  within  statute  of  frauds,  and  person  to 
whom  payment  is  to  be  made  may  maintain 
action  upon  such  agreement:  McLaren  v. 
UtUchiMtm,  83  D.  69. 

51.  Other  contracts  relative  to 
realty.  —  1.  Writing  neceaeary,  —  Right  to 
ase  church  edifice  to  worship  in  when  un- 
occupied by  church  to  which  it  belongs  is  an 
interest  in  real  estate,  and  a  contract  there- 
for, to  be  valid  under  statute  of  frauds,  must 
be  in  writing,  signed  by  party  to  be  charged. 
Bntmfield  v.  Caraon,  5  R.  184. 

Oral  promise  to  devise  is  revocable,  and  as 
to  real  estate  is  void,  and  consideration  paid 
may  be  recovered  if  devise  is  not  made  as 
agreed.     De  Mosa  v.  Bobimton^  41  R.  144. 

The/oUowing  agreemenia  are  within  tfie  atal- 
ute,  and  muat  be  in  writing:  Agreement  to  con- 
fer right  to  permanently  flow  lands.  Harria 
MiUer,  33  D.  i:». 

Parol  agreement  by  railroad  company  to 
establish  permanent  turnout  track  and  stop- 
ping-place near  premises  of  another,  and  to 
atop  there  with  freight  and  passenger  trains: 
PiUdn  V.  Long  Island  R.  R,  Co.,  47  D.  320. 

Oral  promise  to  give  or  devise  to  son  of 
promisor  a  farm,  then  in  possession  of  for- 
mer as  tenant  of  latter,  although  son,  with 
assent  of  father,  erects  buildings  on  prem- 
ises, relying  upon  such  promise.  Snuih  v. 
Smiih,  78  D.  49. 

Oral  contract  between  owners  of  adjoining 
lota,  limiting  use  which  one  of  them  should 
make  of  his  lot,  or  manner  in  which  he  should 
bnild  upon  or  occupy  ik  Rica  v.  Roberta,  1 
R.  195. 

2.  Writing  unneceaaarff,  —  It  is  not  a  con- 
tract respecting  land  or  an  interest  in  land 
where  A  agrees  to  furnish  B  with  trees  to 
plant  upon  latter's  land,  he  to  cultivate  them 
at  his  expense,  fruit  to  be  picked  and  mar- 
keted at  joint  expense  of  A  and  B,  and  B  to 
account  to  A  for  naif  net  proceeds  of  sales. 
As  soon  as  trees  are  planted  they  vest  abso- 
lutely in  B,  and  A  as  ceatui  que  trust  of  one 
half  of  profits  is  entitled  to  have  trees  prop- 
erly cultivated  and  fruit  properly  marketed. 
Robbina  v.  AfcKnig/U,  45  D.  406. 

Parol  agreement  to  redeem  land  sold  under 
execution,  and  to  hold  same  for  debtor,  is 
noc  within  the  statute,  although  redenip- 
tioner,  for  his  indemnity,  is  to  take  convey- 

*  What  contracts  for  land  are  within  the  sut- 
nte,  see  note,  17  D.  58^  69. 


ance  in  his  own  name  until  rente  shall  reim- 
burse him,  and  debtor  can  enforce  contract 
if  rents  have  repaid  redemptioner  amount 
expended  by  him.  Griffin  v.  Cqfeff,  50  D. 
519. 

Parol  Bgreement  between  parties  claiming 
title  to  acQoining  lands,  that  each  shall  take 
and  hold  possession  of  specific  parts,  with 
possession  delivered  under  such  agreement, 
IS  in  effect  a  settlement  of  claims  of  parties 
to  parts  of  lands  to  which  they  are  respect- 
ively entitled,  and  a  surrender  of  all  claim 
to  any  other  part  than  Uiat  sgreed  to  belong 
to  each,  and  is  not  distinguishable  in  prin- 
ciple from  a  parol  partition  of  lands  between 
parties  in  possession  and  claiming  title  ac- 
companied and  followed  bv  possession  bv 
each  party  of  part  conceded  to  him.  Sncn 
agreement  is  valid  and  binding  upon  parties, 
and  is  not  within  the  statute.  Cfitjf  ^ 
Notches  V.  Vandervelde,  66  D.  581. 

The  wife  of  B  sgreed  with  defendants  to 
release  her  right  ot  dower  in  lands  which  B 
wished  to  convey  to  their  use  by  trust  deed; 
consideration  of  release  being  verbal  promise 
bv  defendants  that  they  would  pay  a  debt 
of  B  to  C.  B  and  wife  executed  trust 
deed,  but  defendante  refused  to  pay  the  0 
debt  Held,  that  verbal  agreement  of  de- 
fendants was  not  within  the  statute.  Brown 
T.  Brown,  4  R.  320. 

Plaintiff  at  defendants'  request,  bought 
lands  at  sheriff  *s  sale  in  his  own  name  for 
their  benefit.  Defendante  promised  orally 
to  pay  purchase-money,  but  failed  to  do  so; 
whereupon,  pursuant  to  conditions  of  sale, 
land  was  resold  at  less  price,  and  plaintiff 
was  compelled  to  pay  difference,  to  recover 
which  this  action  was  brought.  Held,  that 
contract  between  plaintiff  and  defendante 
was  one  of  agency,  and  not  within  stetute  of 
frauds,  and  was  therefore  provable  by  parol 
evidence.     Baker  v.    Wcunwright,  11  R.  495. 

The  /oUounng  agreemetUa  are  not  toithin  the 
atattUe,  and  are  valid,  though  oraL'  Parol  con- 
tract for  sale  of  improvemente  on  public 
land.     Zickqfoaae  v.  BuHck,  39  D.  458. 

Parol  promise  to  pay  for  improvemente 
made  upon  land.  Qodeffroy  v.  Uatdwell,  56 
D.  360. 

Parol  agreement  between  parties  to  eject- 
ment that  judgment  be  entered  therein  for 
plaintiff  for  whole  of  premises  sued  for,  but 
that  execution  thereon  be  restricted  to  that 
part  to  which  his  title  was  conceded  to  ex- 
tend. City  qf  Natchok  v.  Vandervelde,  66  D. 
581. 

Contract  by  which  one  person  agreed  with 
another  that  if  latter  would  transport 
former,  his  family,  and  their  effects,  to  stete 
of  Texas  he  would  deed  to  such  person  one 
half  of  laud  which  would  become  his  by 
virtue  of  his  immigration.  Miller  v.  Roberta, 
67  D.  688. 

Oral  contract  by  keeper  of  boarding- 
house  to  provide  man  and  his  family  for  aa 
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months  with  board  and  with  three  specified 
rooms  as  lodgings,  and  to  light  and  heat 
rooms.     White  t.  Aftwnard,  15  R.  28. 

Oral  agreement  to  let  public  hall  for  four 
specified  dayii  at  certain  price  for  each  day. 
Johuon  ▼.  Wilkiruon,  62  R.  698. 

Oral  agreement  by  which  one  is  to  nego- 
tiate purchase  of  land,  and  the  other  is  to 
pay  price  and  take  title,  and  when  latter 
shall  sell,  profits  shall  be  divided  between 
them.  Sf^fd^T  ▼.  Wol/ord,  63  R.  22.  S.  P., 
KiUxmrn  ▼.  LaUa^  60  R.  373;  Treat  ▼.  HU^ 
60  R.  858. 

3.  Tran^en  qf  growing  Umber,*  —  Con- 
tract for  standing  timber,  to  be  taken  off 
land  at  discretion  as  to  time,  is  an  interest 
in  land,  within  statute  of  frauds,  transmis- 
sion of  which  must  be  in  writing.  PatUeon** 
Jppeai,  100  D.  637;  Putney  ▼.  Day,  25  D. 
470;  HarreU  ▼.  Millar,  72  D.  154;  Kingsley  v. 
ffolbrook,  86  D.  173;  Huff  ▼.  McCauley,  91 
D.  203;  Slocumy,  Seymour,  13  R.  432. 

Contract  to  sell  *'  growing  trees  "  is  within 
statute,  being  contract  to  sell  "land,  or 
some  interest  therein  or  concerning  the 
same,**  and  is  binding  on  vendor  if  signed  by 
him;  it  is  not  necessary  that  it  should  also 
be  signed  by  vendee.  Miuil  ▼.  Burnett,  69 
D.  744. 

In  no  sense  can  trees,  the  natural  and 
permanent  growth  of  the  soil,  be  regarded 
as  partaking  of  character  of  emblements  or 
fructua  induelriaUs,  but  are  part  of  the  in- 
heritance, and  can  only  become  personalty 
by  actual  severance,  or  by  a  severance  in 
contemplation  of  law,  as  the  effect  of  a 
proper  instrument  of  writing.  Slocum  ▼. 
Seymour,  13  R.  432. 

Contract  for  sale  of  standing  timber,  to  be 
cut  and  severed  from  freeh^d  by  vendee, 
does  not  convey  to  him  any  interest  in  land, 
within  meanins  of  statute  of  frauds,  but  is 
to  be  oonstrued  merely  as  passing  an  inter- 
est in  the  trees  when  they  are  so  severed. 
Cl'/lin  V.  Carpenter,  38  D.  381. 

Contract  to  convey  certain  timber  growing 
upon  a  tract  of  land  is  valid,  although  verbal, 
wnere  timber  has  been  cut  and  carried  away 
and  price  therefor  paid.  Ersldne  v.  Plum- 
mer,  22  D.  216. 

Holder  of  a  contract  in  writing  for  sale  of 
growing  timber,  absolute  on  its  face,  but  ac- 
companied by  a  parol  defeasance,  sold  it  to 
a  bona  Jlde  purchaser,  without  notice  of  de- 
feasance. Held,  that  such  purchaser  took  a 
full  title.     PaUiaone  Appeal,  100  D.  637. 

52.  Leases,  and  agreements  to  lease. 
^  Parol  lease  for  a  year  to  coinmeuce  mfu- 
iuro  is  good  under  New  York  statute  of  frauds, 
2  Revised  Statutes,  paae  134,  section  6,  and 
page  135,  section  8,  which  requires  memo- 
randum in  writing  of  any  grant  of  an  interest 
in  lands  other  than  leases  for  a  term  not  ex- 
ceeding one  year,  and  of  any  contract  for 

*  Bale  of  growing  treei*,  when  sale  of  interest 
In  laud,  see  note.  86  D.  ISi.  idtt. 


leasing  for  a  longer  period  than  one  year  of 
any  lands.  Toung  v.  Dahe,  55  D.  356.  8.  P.» 
in  Michigan,  WhUing  v.  Ohleri,  60  R.  265. 

Parol  contract,  in  eflSsct  new  or  Bup|4e- 
mental  lease^  between  landlord  and  traant 
in  possession  nnder  subsisting  leaae,  is  within 
statute  of  frauds;  nor  is  there  such  a  per- 
formanoe  of  oontnot  as  to  take  it  out  of  the 
statute,  where  tenant  continnee  in  posses- 
sion, and  possession  is  as  referable  to  first 
lease  as  to  second.  Orauiford'w,  Pftc^96D. 
103. 

Agreement  in  a  written  lease  for  renewal 
thereof,  and  to  pay  as  rent  for  such  renewal 
term  a  certain  percentage  upon  cash  vafaM 
of  premises,  to  be  fixed  by  appraisers,  is  not 
within  the  statute.  Nortm  v.  Qale,  35  R.  17Sw 

58.  Sales  of  personal  property.  *-- 
Statute  of  frauds  relating  to  contracts  for 
the  sale  of  goods,  ete.,  cannot  be  made  avail- 
able as  a  defense,  except  by  him  who  is 
Boaffht  to  be  charged  by  such  contract,  or 
his  legal  representatives. «  Cwoan  v.  AdamM, 
25  D.  242. 

Order  to  merchant  to  send  to  Qermany, 
and  have  made  oertain  sashes,  of  value  of 
more  than  fifty  dollars,  is  not  a  oontraet  of 
sale  within  statute  of  fnnds.  Bird  ▼•  Mnld' 
inbrink,  44  D.  247. 

Oral  contract  is  not  contract  of  sale  within 
statute,  wherein  it  is  stipulated  to  '*  furnish 
material  for  and  prepare  and  fit  the  same 
for  putting  up  at"  a  certain  place  "four 
houses,  known  and  designated  as  the  Fita- 
gerald  patent  portable  houses,"  of  specified 
dimensions,  at  a  specified  time^  ana  for  a 
specified  price;  for  it  does  not  appear  that 
this  is  a  contract  for  sals  of  material  m 
eolidOf  and  it  so  blends  together  price  ef 
thing  and  compensation  for  work,  labor, 
skill,  and  material  that  they  cannot  be  dis- 
criminated.   Phippe  T.  MeFarlane,  74  D.  743. 

Such  contract  is  one  of  hiring  and  servioei, 
or  a  bargain  by  which  one  party  undertakes 
to  labor  in  a  oertain  way  for  the  other,  who  is 
thereupon  to  pay  him  a  certain  oomperma- 
tion.    lb. 

Oral  contract  for  sals  of  thing  which  is  it- 
self in  existence  is  not  taken  out  of  statute 
by  stipulation  in  contract  that  seller  shall 
perform  certain  work  upon  thing  if  this  labor 
will  not  change  natare  or  fmrm  of  thing.     !h. 

Oral  order,  in  Michigan,  to  agent  of  Wis- 
consin firm,  for  liquors  to  amount  exceeding 
fifty  dollars,  subject  to  acceptance  or  rejec- 
tion on  arrival  in  Michigan,  followed  by  de- 
livery to  carrier  in  Wisconsin,  does  not 
constitute  biuiUng  contract  under  Wisconsin 
statute  of  frauds,  and  is  void  under  Michi- 
gan prohibitory  law.  Bindsbo^  ▼.  Be 
RuyUi,  33  R.  340. 

54.  Mortg^a^ea,  and  contaracts  rala* 
tive  thereto. —  I.   Of  ktnde,  —  Parol  cos- 

*  Contracts  of  sale,  when  withia  statute  of 
frauds,  see  note,  64  B.  IM-im    See  also  Salbs, 
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timet  ia  Toid,  u  being  contrary  to  statute  of 
frands,  which  providea  that  faturo  adTances 
made  by  K  to  G.  shall  operate  as  equitable 
lien  or  mortgage  on  land  of  C,  title  to  which 
IB  in  B.     Curie  ▼.  Eddy,  66  D.  699. 

Verbal  agreement  between  C.  and  K  for  B. 
to  hold  land  as  seonrit^  for  future  advances, 
made  by  B.  to  0.,  is  within  the  statute,  and 
void.     Ih. 

Verbal  agreement  with  settler  on  public 
land,  that  in  consideration  of  money  advanced 
for  purpose  of  purchasing  it  and  paying  costs 
and  incidental  expenses,  lender  should  have 
lien  npon  land  to  secure  repayment  thereof, 
and  that  terms  of  agreement  and  charge  on 
premises  should  be  evidenced  by  a  note  and 
mortgage  or  other  memorandum  in  writing, 
as  parties  might  be  advised  when  transaction 
should  be  consummated,  is  void  under  the 
statute.    McCue  ▼.  Smiih,  86  D.  100. 

T.,  who  had  executed  a  mortgage  on  real 
estate  to  H.  to  indemnify  him,  applied  to  B. 
to  become  surety  for  him,  verbally  promising 
to  change  mort|^ge  so  as  to  secure  c.  (which 
change  H.  assented  to  and  agreed  to  make). 
B.  thereupon  became  surety  and  was  obliged 
to  pay  bond.  Heldf  that  promise  to  alter 
mort^ige  was  within  the  statute.  Inrin  ▼. 
Htibbard,  19  R.  679. 

Plaintiff  having  mortgage  on  mill  owned 
by  M.,  who  was  engaged  m  executing  therein 
a  contract  for  defendant,  it  was  agreed  be- 
tween plaintiff  defendant,  and  M.,  in  con- 
sideration of  plaintiff's  giying  further  time 
of  payment  of  mortgage,  that  defendant 
should  retain  a  certain  part  of  price  to  be- 
come due  M.  under  contract,  and  should  pay 
same  to  plaintiff  on  mortgage.  Held,  tnat 
defendant's-  promise  was  valid  under  statute 
of  frauds,  and  that  ho  was  bound  to  pay 
plaintiff  aoreed  amount,  whether  he  retained 
It  from  M.  «r  not  OaOdni  ▼.  Chandier,  24 
B.693. 

Defendant  orally  agreed  with  mortgagor 
of  lands  to  purchase  mortgage,  sell  mortgaged 
property,  satisfy  mortgage,  and  pay  him  the 
balance.  Beid,  not  within  statute  of  frauds. 
McOmnu  y.  Cook,  G2  R.  115. 

2.  0/  ehaUeU.  —  Provision  of  statute  of 
frauds  prohibiting  conTcyances  made  in  trust 
for  nse  of  person  making  same  does  not  in- 
clude chattel  mortgages,  but  was  intended  to 
preTcnt  a  debtor  from  placing  his  property  in 
bands  of  a  trustee  having  no  oenencial  inter- 
est therein,  to  hold  for  his  benefit  solely,  and 
to  enable  him  to  reoeire  and  enjoy  its  income 
at  pleasure,  to  prejudice  of  his  creditors. 
Oodchavx  v.  Mulford,  85  D.  178. 

Where  instrument  is  upon  its  face  chattel 
■sortga^e  containing  usual  defeasances,  or 
where  it  contains  no  defeasance,  but  is  in 
fact  intended  as  a  mortgage,  there  is,  in  first 
place,  an  open,  and  in  second  a  secret,  trust 
as  to  any  surplus  or  excess;  yet  neither  is 
within  statute  of  frauds.    Trust  as  to  surplus 
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ing  out  of  nature  of  contract^  but  the  trust  is 
not  object  of  the  assignment.  Its  object  is 
to  give  mortflngee  a  lien  as  security  for  pay- 
ment of  his  debt,  and  other  creditors  are  not 
in  a  legal  sense  hindered,  delayed,  er  de- 
frauded by  the  transaction.    lb. 

Mechanic  repaired  mortgaged  chattel,  at 
rec^uest  of  mor^a^or,  and  returned  it  to  him, 
relmquishing  his  lien  upon  it  upon  oral  prom- 
ise of  mortgagee  to  pay  for  repairs.  Beld^ 
that  such  promise  was  not  within  the  statute. 
Conradi  t.  SuIUvcm^  16  R.  261. 

56.  Execution  and  subscription  of 
the  memorandum.* — Writing  has  no  ef- 
fect as  contract  cw  memorandani  under  stat- 
ute of  frauds  until  it  is  signed  by  party  to  be 
charged.     Hazard  v.  Day,  92  D.  790. 

Note  or  memorandum  required  by  New 
York  statute  must  be  signed  by  partyto  be 
diarged,  underneath  or  at  its  end.  This  is 
proper  meanins  of  word  "  subscribed,"  which 
was  substituted  for  "signed,"  in  revision  of 
statute.    Jamee  v.  PatUn,  66  D.  376. 

Obliffation  must  be  signed  by  party  or  his 
lawfully  authorised  agent,  and  parol  proof  of 
M^ency  will  hold  party  acting  as  agent.  M^ 
ConneU  r.  BriUhart,  65  D.  661. 

Signing  either  in  caption,  body,  or  at  end 
of  instrument  will  be  sufficient,  but  contract 
must  be  signed  with  intent  to  enter  into  it^ 
must  be  mutual,  reciprocal,  and  npon  good 
or  valid  consideration.     76. 

Statute  is  satisfied  by  writing  signed  by 
party  to  be  charged,  though  not  signed  by 
other  party.  Old  Colony  B,  B.  Co,  y, 
Evane,  66  D.  894. 

One  may  enforce'  written  contract  signed 
by  defendant  alone,  though  he  himself  might 
avoid  liability,  under  such  contract,  l>y 
reason  of  statute  of  frauds.     Ih, 

Contract  within  statute  of  frauds  is  not 
open  to  objection  of  want  of  mutuality, 
where  assent  of  both  parties  is  shown,  though 
assent  of  one  only  is  in  writing,  and  conse- 
quently contract  can  be  enforced  against 
him  alone.  •/A.f  Compare  ButUer  v.  CMcf- 
dinge,  93  D.  54. 

Instrument  itself  need  not  be  signed  by 
party  to  satisfy  statute;  it  is  sufficient  if  he 
signs  some  writing  that  refers  to  and  accepts 
instrument  as  his  oontraotb  Ntwkm  ▼•  ^nm- 
son,  67  D.  89. 

Memorandum  need  not  be  delivered,  and  is 
sufficiently  signed  by  name  being  printed  in 
letter-head,  contract  being  underwritten,  but 
not  otherwise  signed;  er  contract  may  be  es« 
tablished  by  letter  referring  to  sale  and 
stating  its  terms,  and  signed  in  ordinary 
way,  although  letter  repudiates  contraotl 
Drury  v.  Young,  42  R.  343. 

56.  What  is  a  sufficient  memoran- 
dum.—  Note  or  memorandum  of  contract, 

*  Who  must  sign  memorandum,  see  note*  47  "R. 
683-684. 

t  Memorandum  signed  by  one  party  enlyt  iss 
notes,  26  £.  6I»-M8;  4a  a.  MR" 
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required  bj  statute  of  frauds,  need  not  give 
all  its  details,  but  must  express  its  substance, 
with  reasonable  certainty,  either  directly  or 
by  reference  to  some  other  iustrument,  rec- 
ord, or  other  matter,  by  which  such  cer- 
tainty is  attainable.  Atwood  ▼.  CM,  26  D. 
667. 

Written  evidence  of  contract- required  by 
statute  of  frauds  need  not  be  contempora- 
neous with  contract.  Written  admission  of 
previous  verbal  c<Aitract  will  suffice.  Nor 
need  it  be  all  in  one  instrument;  different 
writings,  each  of  which  is  signed  by  party, 
may  be  brought  together.  Ide  v.  SkuUon,  40 
D.  698. 

No  form  of  language  ia  necessary;  any- 
thing from  which  intention  may  be  gathered, 
as  in  other  contracts,  or  any  kind  of  writing, 
from  solemn  deed  down  to  mere  hasty  notes 
or  memoranda  in  books,  papers,  or  letters,  is 
sufficient     MeC<mmU  v.  Brillhari,  65  D.  661 . 

Writings,  notes,  or  memoranda  sufficient 
to  take  case  out  of  statute  must  contain 
enough  on  their  face,  or  by  reference,  to  fix 
names  of  the  parties,  interest^  or  property  to 
be  affected,  and  consideration  to  be  given. 
lb. 

Letter  is  sufficient  evidenoe  of  writing,  or 
memorandum,  of  oontract  to  bind  vendor, 
and  subject  him  to  action  for  breach,  if  there 
is  no  other  difficulty  in  way  of  vendee. 
Mtzell  V.  BumeU,  69  U.  744. 

Form  of  memorandum  is  immaterial,  if  its 
contents  adequately  set  forth  the  agreement. 
Hurley  v.  Brwm,  96  D.  671. 

Minutes  of  resolution  of  common  council 
of  city  designating  official  newspaper  and 
tignature  of  clerk  of  common  council,  at  end 
of  minuteft,  constitute  a  note  or  memoran- 
dum in  writing  signed  by  party  to  be  charged, 
within  meaning  of  the  statute.  Argus  Co.  v. 
Mayor  of  Albany,  14  K  296. 

Written  memorandum  of  a  verbal  contract 
was  made  after  breach  of  the  contract,  but 
before  action  for  breach.  It  was  antedated 
as  an  original  oontract  of  date  of  verbal  con- 
tract first  made.  Held,  that  memorandum 
was  sufficient  to  satisfy  statute.  Bird  v. 
Munrof,  22  R.  571. 

57.  What  is  not.  —  Bill  of  merchandise, 
containins  buyer's  name  and  statement  of 
items  and  prices,  but  not  signed,  is  not  a 
memorandum  within  the  statute.  McElroy 
V.  Seery,  48  R.  110. 

Contract  by  which  one  engages  to  deliver 
to  the  other  such  quantities  of  coal  as  he 
may  require  during  the  year,  up  to  specified 
limit,  at  specified  price,  but  containing  no 
engagement  on  part  of  buyer  to  take  or  pay 
for  any,  is  not  enforceable  against  promisor. 
Campbell  v.  Lambert,  51  R.  1. 

Sheriff,  who  sold  under  judgment  of  fore- 
closure, indorsed  on  order  of  sale  this:  "Sold 
to  Asa  J.  Ridgway  for  twenty-four  hundred 
dollars,  October  16,  1869.  J.  D.  Phelps, 
■heriff  U  GL**    Heid^  not  sufficient  to  iden- 


tify property  under  the  statutes     Itidgway  v. 
Ingram,  19  R.  706. 

A  directed  his  agent  to  look  for  a  start 
for  him,  and  to  negotiate  for  a  l«ue  cl  it 
Agent  wrote  to  A,  stating  that  he  had  been 
looking  at  B's  store,  containing  description 
of  promisee,  naming  annual  rent  asked  far 
term  of  five  years,  and  inquiring  whether 
premises  and  amount  of  rent  were  latis- 
factorjT.  A  telegraphed  to  agent:  "  If  base- 
ment included  at  four  thousand,  aecure  fifs 
years'  lease."  This  telegram  was  handed  liv 
agent  to  B»  who  orally  accepted  offer.  Held, 
not  sufficient  memorandum  under  the  statute. 
HnaUngt  v.  Weber,  56  K  671. 

58.  Street  of  paxformanoa.  —Statute 
of  frauds  does  not  apply  to  a  contract  full/ 
performed  on  both  sidea.  Btome  v.  Dauuaom, 
23  D.  654. 

If  contract,  which  was  within  statute 
when  made,  and  might  have  been  avoided, 
has  been  fully  executed,  statute  furnishes  ne 
defense.    McQw  v.  Smith,  86  D.  lOa 

Performance  of  consideration  and  change 
of  possession  under  contract  always  relieve 
parol  agreement  from  operation  of  the  stat> 
nte.     Dugan  v.  OUHnffS,  43  D.  306. 

Parol  oontract  which  statute  reouirss  ts 
be  in  writing  is  as  good  as  any  when  per^ 
formed,  or  while  being  performed,  or  whea 
partly  performed,  so  far  as  performance  goea 
Hwufizey  v.  Moore,  74  D.  134. 

Performance  nnder  parol  agreement  gives 
right  to  recover  consideration.  Therefore^ 
promise  to  pay  for  boarding  a  son  two  yean 
IS  not  withm  the  statute.  Ives  v.  Oilbai,  1 
D.  35. 

Where  one  agrees  by  parol  to  give  a  lot  ef 
ground  in  consideration  that  certain  of  his 
neighbors  will  build  a  school-hou^e  thereoa 
for  use  of  neighborhood,  and  house  is  built 
accordingly,  they  become  purchasers  of  the 
land,  and  title  passes  to  them,  notwithstand- 
ing the  statute,  as  trustees  for  purpose  con- 
templated.    Martm  v.  MeCard,  30  D.  342. 

Such  a  trust  is  not  too  vague  or  unoertaia 
to  be  enforced.    Ib» 

Action  lies  on  parol  promise  to  accept  bill 
to  be  drawn  for  goods  sold  to  another,  not- 
witiistanding  statute  of  frauds,  though  so^ 
promise  does  not  specify  amount  or  liate  oi 
payment,  where  goods  are  sold  accordingly, 
uill  drawn  in  reasonable  time,  and  accept* 
ance  refused;  so  where,  in  accordance  with  a 
usage  existing  in  such  ca^  bill  is  drawn 
payable  at  four  months  and  includes  interast 
on  price  of  goods  after  a  certain  data  Ket^ 
nedy  v.  Oeddes,  37  D.  714. 

Oral  proposition  by  citiaen  to  oity  eonnciU 
that  if  city  would  build  one  half  of  bndge 
across  certain  river,  he  would  build  other 
half,  or  if  cit^  would  build  whole  he  would 
pay  for  half,  is  binding  on  him  if  city  builds 
bndge.     Lang  v.  Battle  Creek,  33  R.  384. 

Ontl  agreement  by  father  to  give  his  soa 
a  farm  at  hie  death*  in  oooaideratioa  of  m^ 
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port  for  himself  and  his  wife  for  their  lives. 
Doing  carried  ont  hy  son,  is  Innding,  and 
an  invalid  devise  of  farm  to  son  does  not  da- 
feat  it.     Hiatt  V.  WaHams,  37  R.  438. 

59.  or  part  performance.*  — Part 

performance  of  parol  agreement  is  snfficient 
to  take  case  out  of  statute  of  frauds.  Byan 
V.  Dox,  90  D.  696. 

Part  performance  will  take  parol  contract 
ont  of  statute,  where  parties  cannot  be  re- 
stored to  positions  in  which  they  stood  be- 
fore niakin>(  of  contracl  Eobbina  v.  Mc- 
Kmrjhi,  45  D.  406. 

Part  execution  of  narol  agreement  con- 
cerning lands  takes  it  ont  of  the  statute. 
Chapman  v.  Allen,  1  D.  24. 

So  held  as  to  a  parol  agreement  for  a  right 
of  way.     Bkbcr  v.  Kelly,  10  D.  38. 

Agreement  to  lease  lands  is  within  the 
statute,  but  part  performance  will  take  it 
out  of  it,  aud  delivery  of  possession,  continued 
occupation,  and  payment  of  rent  accord- 
ing to  terms  of  agreement,  are  a  sufficient 
part  performance  for  that  purpose.  £(U<m 
V.   ir/utoifcer,  44  D.  586. 

Possession  before  parol  agreement  of  lease 
for  seven  years,  ana  continued  afterwards, 
ia  of  too  doubtful  a  nature  to  be  considered 
as  part  performance,  so  as  to  take  case  out 
of  the  statute.     Jonea  v.  Peterman,  8  D.  672. 

Part  performance  of  parol  agreement  to 
make  a  particular  disposition  of  property  by 
will  takes  it  out  of  the  statute.  Johnson  v. 
Huf^U,  66  D.  773. 

Part  performance  of  parol  agreement  re- 
lating to  land  will  not  take  it  out  of  the  stat- 
ute so  a«  to  sustain  action  at  law  for  damages 
for  breach  of  it;  but  cueumpsU  will  lie  for  ex- 
penses incurred  by  such  part  performance. 
Kidder  r.  Hunt,  11  D.  183. 

Choosing  person  to  divide  property,  tak- 
ing part  m  division,  delivering  possession 
of  property  set  off^  and  permitting  other 
party  to  lease  land,  receive  rents  and  profits, 
and  pay  taxes  thereon,  are  such  acts  of  part 
performance  as  will  avoid  the  statute .  Weed 
V.  Terry,  45  L.  257. 

Party  receiving  benefit  of  part  perform- 
ance of  contract,  and  then  avoiding  it,  be- 
cause within  the  statute,  must  pay  lot  what 
he  has  received.  Loekwood  v.  Barnee,  38  D. 
6*J0. 

Where  party  to  agreement,  ^oid  by  stat- 
ute of  frauds,  fails  to  execute  it,  price  ad- 
vanced, or  value  of  articles  delivered  in  part 
iKTtormance  of  contract,  whether  in  money, 
IalK»r,  or  chattels,  may  be  recovered  back. 
Ill  such  cases,  law  raises,  by  implication,  a 
|irotfiiae  to  pay  advances  made  upon  faith  of 
the  contract,  aod  for  which  no  consideration 
Ujls  been  paid.  Smiih  v.  SmWi,  78  D.  49. 
S.  P..  Luey  v.  Bandy,  32  D.  359;  Wolke  t. 
Fletiiintj,  53  R.  495. 

Written  contract  between  railway  com- 

*  See  notes  on  part  performance  to  satisfy  the 
suiuie^  SI  D.  IXhm;  a  D.  GSih^, 


pany  and  telegraph  company  for  building 
and  operating  of  telegraph  along  railway, 
was  signed  by  telegraph  company,  and  copy 
of  it  sent  to  railway  company,  which  ac- 
cepted it  by  letter  of  its  agent,  but  did  not 
sign  it.  Telegraph  company  made  Large  ex- 
penditures'under  contract,  and  for  more  than 
a  year  both  parties  executed  it.  Held,  that 
contract  was  binding  upon  railway  company, 
was  sufficiently  signed  within  statute  of 
frauds,  and  was  taken  out  of  statute  by 
part  performance.  Western  (7,  Tel.  Co,  v. 
Chicago  etc.  It  R.  Co.,  29  R.  28. 

60.  Waiving  the  benefit  of  the  stat- 
ute. —  Defense  of  statute  of  frauds  must  be 
specially  insisted  on  in  the  pleadings  in  a 
suit  in  equity,  or  it  will  be  deemed  waived. 
Tarleton  v.  Vietes,  41  D.  193. 

Defendant  may  waive  protection  of  the 
statute,  where  it  is  sought  to  charee  him  as 
trustee  on  contract  withm  statute,  by  admit- 
ting contract  in  his  answer  and  failing  to 
claim  benefit  of  statute.  Burt  v.  WUaon,  87 
D.  142. 

Contract  within  the  statute  is  not  illegal, 
but  only  not  capable  of  beine  proved  by 
parol,  an  immunity  which  may  oe  waived  by 
the  party  sought  to  be  bound.  Montgomery 
V.  Edtoards,  14  K  618. 

On  trial  of  action  brought  on  contract 
within  the  statute,  parol  evidence  of  con- 
tract was  given  by  plaintiff,  defendant  rais- 
ing no  objection  until  testimony  on  both 
sides  was  in,  and  argument  to  jury  had  com- 
menced. Held,  that  it  was  then  too  late  to 
take  objection.     lb. 

IV.  Intbbfrktation,  ahd  Ettbct;  Condi* 

TIONS. 

61.  General  principles  of  construc- 
tion. —  Rules  of  construction  of  contracts, 
at  law,  are,  in  general,  the  same  as  in 
equity.     Boberta  v.  BecUty,  21  D.  410. 

Contract  should  be  construed  most 
strongly  against  party  who  stipulates  pay- 
ment of  debt  or  undertakes  an  obligation. 
Ewns  V.  Sanders,  33  D.  297. 

Construction  of  writing  to  make  it  oper- 
ative is  preferred  to  one  which  would  make 
it  meaningless  under  the  circumstances. 
Hughes  v.  Lane,  50  D.  436;  Thrall  v.  Newell, 
47  D.  682. 

Courts  should  enforce  contracts  and  con- 
veyances of  parties,  and  not  make  or  alter 
them.  Leitensdor/er  v.  Deiphy,  55  D.  137; 
Bkhardson  v.  Maine  Ins.  Co.,  74  D.  459. 

Instrument  susceptible  of  two  construc- 
tions should  receive  that  by  which  it  will 
take  effect,  where  by  the  otlicr  it  would  be 
inoperative  for  want  of  a  subject-matter  to 
act  on.  Hunter  v.  Anilumyf  80  D.  333. 

If  language  of  promisor  is  capable  of  double 
interpretation,  it  is  to  be  interpreted  in  sense 
in  which  he  had  reason  to  suppose  it  was 
untlerstood  by  promisee.  Hqffmam  T.  ^tna 
Fire  Ins.  Co.,  88  D.  337. 
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That  construction  of  words  in  contract 
should  be  adopted  which  is  most  beneficial 
to  promisee,  if  it  is  doubtful  whether  given 
words  are  used  in  an  enlarged  or  a  restricted 
sense,  and  other  thin^  are  equaL     lb. 

In  construing  writmg,  the  w|u>le  must  be 
considered;  obscure  parts  may  oe  explained 
by  parts  which  are  clear;  and  strict  rules  of 
grammar  will  not  control  writing  made  by 
men  who  are  not  grammarians.  Watson  v. 
Blame,  14  D.  6G9. 

Written  instruments  are  to  be  construed 
upon  their  own  terms,  whether  they  are 
deeds  or  wiUs.  At  least,  there  must  be 
enough  in  them  in  respect  both  to  person  to 
take  and  subject  to  pass  to  enable  court 
to  say  that  person  does  take  and  thing  does 
pass  by  instrument  itself.  Barnes  v.  Simms, 
49  D.  435. 

Court  can  make  no  exposition  against  ex- 
press terms  of  written  contract.  Pendergasi 
▼.  Meserve,  53  D.  234. 

Money  is  natural  standard  of  value,  and 
when  sum  in  contract  to  be  paid  by  one  party 
to  the  other  is  expressed  in  dollars  and  cents, 
it  should  not  be  rejected  for  a  more  uncer- 
tain standard.  Heywood  ▼.  Heywood^  66  D. 
277. 

No  word  in  contract  is  to  be  treated  as 
redundancy  if  any  meaning  reasonable  and 
consistent  with  other  parts  can  be  given  to 
it.     Ih, 

Meaning  of  words  and  terms  of  contract  is 
tc  be  determined,  in  absence  of  fraud,  by 
their  known  or  proved  signification,  aud  not 
by  declarations  of  parties  at  time  contract 
was  made.     PiUtbury  v.  Locke,  66  D.  711. 

Contracts  are  to  be  interpreted  and  en- 
forced according  to  the  fair  import  of  their 
terms,  without  reference  to  the  hardships 
that  may  fall  on  parties.  AbboU  v.  OcUai, 
71  D.  636. 

If  persons  voluntarily  express  themselves 
in  writinff,  they  must  he  bound  by  language 
employed;  law  preaumes  that  they  under- 
stood import  of  their  own  contracts,  and 
have  entered  into  them  with  knowledge  of 
their  mutual  rights  and  obligations.     lo. 

Words  of  written  instruments  are  to  be 
understood  in  their  plain,  ordinary,  and 
popular  sense,  unless  they  are  apparently 
used  in  some  new,  technical,  or  peculiar 
sense.    WillmeiHM  v.  McOaugkey,  6  R.  673. 

A  requested  tf  to  let  "C  and  his  family 
have  whatever  they  might  want  for  their 
support,"  and  promised  to  pay  him  therefor. 
B,  at  instance  of  family,  employed  a  physi- 
cian to  attend  them.  Udd^  that  B  could 
not  recover  from  A  for  his  services  and 
medicine  furnished  by  him.  Orant  v.  Dabney, 
27  R.  125. 

62.  Ascertaining^  the  intention  of 
the  parties.  —  1 .  Rule  that  intention  should 
govern.  —  Intention  of  parties  must  sovern 
in  construction  of  a  contract,  if  it  can  be  col- 
lected from  instrument  and  circumstances, 
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and  is  not  repugnant  to  some  settled  prineipli 
of  law.  RoberU  v.  Beatty,  21  D.  410;  Kf- 
daU  V.  RusseU,  30  D.  696;  TindaU  ada  /H 
40  D.  220;  State  v.  Page,  40  D.  608;  HomU 
V.  HoweU,  47  D.  335;  Menard  v.  Scudder,  56 
D.  610;  ConweU  v.  Pumphrey,  68  D.  611; 
Orabtree  v.  Bagenbaugh,  79  D.  324;  HvrUer 
V.  Anthony,  80  D.  333;  Dunbar  r.  J^neiet,  92 
D.  311. 

All  contracts  must  be  so  construed  u  to 
accomplish  intention  of  parties;  and  to  de- 
termining their  proviaions,  a  liberal  and  fair 
construction  is  to  be  given  to  words,  either 
singly  or  in  connection  with  subject-matter. 
It  IS  duty  of  court  rather  to  uphold  and  give 
effect  to  a  contract  than  by  legal  subtility  to 
overthrow  it.  If  there  b  no  ambiguity,  snd 
meaning  of  parties  can  be  clearly  ssoer> 
tained,  effect  must  be  given  to  the  instni- 
ment^  whether  it  be  a  legislative  gimat  or 
not.     Orant  v.  Leach,  96  D.  403. 

Contract  embraces  only  matters  eoncem- 
ing  which  parties  propose  to  contract,  and 
not  other  matters  unknown  to  them,  however 
general  the  terms  employed.  Case  v.  Csdk* 
ntan,  39  D.  47. 

When  language  of  contract  is  ambignooa, 
courts  endeavor  to  ascertain  and  to  give  eflPect 
to  intention  of  parties.  Bei^amm  v.  McCoh 
nell  46  D.  474. 

When  interpretation  of  agreement  makes 
it  doubtful  in  what  capacity  parties  cod- 
tractedf  their  intention  at  time  famishei 
only  sure  criterion  in  fixing  their  lia'iility. 
Sanborn  v.  Neal,  77  D.  502. 

Court  in  interpreting  patent  ambiguity 
should  ascertain  meaning  of  words  actnally 
employed,  and  not  what  parties  may  have 
secretly  intended.  Marshall  v.  Honey,  59 
D.  92. 

Intention  of  a  contracting  party,  arising 
perhaps  from  ignorance,  can  never  be  arail- 
able  against  an  established  rule  of  law  sod 
the  legal  operation  of  his  deed.  Isham  ▼. 
Morgan,  23  D.  361. 

Where  equity  is  met  by  no  opposing 
equities,  courts  have  less  hesitation  in  hold- 
ing that  instruments  should  be  so  construed 
as  to  carry  into  effect  intention  of  makera 
Dunham  v.  Chatham,  73  D.  228. 

In  construing  contract,  words  are  not  to 
be  taken  in  broadest  sense  If  they  are  equally 
appropriate  "In  a  sense  limited  to  object  aiiJ 
intent  of  contract.  Nqfman  v.  ASlna  Firt 
Ins.  Co.,  88  D.  337. 

2.  Intention,  luno  asoertcdned,  —  Prevailing 
notions  and  opinions  in  place  where  con- 
tract is  made  are  presumed  to  ha v^  entered 
into  contemplation  of  parties,  and^  if  in 
accordance  with  law,  are  not  to  be  disooan- 
tenanced  in  oonstming  the  contract.  Bd^ 
erts  V.  Beatty,  21  D.  410. 

Intention  of  parties  must  be  sought  for  is 
true  meaning  and  spirit  under  which  agree- 
ment was  msule,  as  expressed  in  such  instrs« 
ment;  and  ordinary  and  legal  meaning  d 
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vords  employed  mast  be  taken  into  eonsid- 
eracion.      Workman  ▼•  Ina.  6V>.»  22  D.  141. 

Words  inserted  in  written  contract,  and 
then  erased  by  drawing  lines  through  them, 
may  be  referred  to  for  purpose  of  ascertain- 
ing intent  of  parties  to  contrast.  Hobati  t. 
Dodge,  26  D.  214. 

Written  contracts  should  be  so  construed 
as  to  give  effect  to  them,  rather  than  contrary, 
and  where  they  are  informal,  illiterate,  and 
nnskillfully  drawn,  intent  is  to  be  ascertained, 
if  possible,  without  regard  to  technical  rules, 
by  construing  words  as  they  were  under- 
stood by  parties,  resort  being  had  to  every 
part  of  instrument;  and  intent^  when  thus 
asoertained,  is  goreming  rule  in  enforcing 
contract.    Atwood  ▼.  CoSb,  26  D.  667. 

Interpretation  of  contract  by  one  of  the 
partiee  cannot  be  aided  by  showing  his  letters 
to  one  not  a  party  to  the  suit»  in  which  ap- 
pears the  eonstruction  that  he  has  placed 
upon  a  similar  contract  with  that  third  party. 
Sharpv.  3mmet,  34  D.  664. 

Contract  will  not  be  presumed  to  have  im- 
posed an  absurd  or  impossible  condition  on 
one  of  the  parties,  but  will  be  interpreted  as 
parties  must  be  supposed  to  have  understood 
the  condition  at  the  time.  CAiy  v.  Baiiard, 
41  D.  328. 

When  language  of  contract  is  unequivocal, 
there  is  no  room  for  construction,  although 
it  may  not  express  intention  of  parties,  ^m- 
jamtn  v.  McOonneil,  46  D.  474. 

Contracts  are  to  be  taken  and  construed 
according  to  intent  of  parties,  and  this  in- 
tent should  be  ascertained  from  whole  instru- 
ment.    Chapman  v.  OlasBeli,  48  D.  41. 

Intention  of  state  in  making  contract,  like 
that  of  a  corporation,  must  be  ascertained  by 
acts  and  declarations  of  its  constituted  au- 
thorities and  agents  acting  within  scope  of 
their  duty.  Question  of  intent  is  peculiarly 
within  province  of  jury.  Potion  v.  OUmer, 
•4D.  666. 

68.  Effect  given  to  punotuatfon. — 
Punctuation  may  aid  in  ascertaining  true 
reading  4f  contract;  but  its  absence  cannot 
vitiate  contract      Whiie  v.  8mUh,  76  D.  689. 

Words  in  which  contract  is  written  must 
be  taken  to  express  meaning  of  parties  there- 
to, and  meaning  of  words  may  be  ascertained 
without  aid  of  punctuation.     /6. 

Words  of  contract  are  to  be  taken  most 
strongly  against  party  using  them;  and  he 
will  not  be  permitted  to  punctuate  them  in 
•aeh  a  way  as  to  lessen  his  liability.     Jb* 

64.  Wnen  a  strict  coxiBtruction  is 
proper.  —  Promise  to  pay  for  half  of  a  new 
partition  wall,  made  to  owner  of  one  of  two 
adjoining  lots,  upon  his  erecting  the  same,  by 
husband  of  a  eeUui  que  truei  of  the  other  lo^ 
in  case  promisor  shall  have  any  occasion  to 
use  the  wall  for  a  different  purpose  from  the 
eld  wall,  is  personal  only,  and  to  be  strictly 
eoostruedy  and  husband  does  not  become 
IkUe  eft  his  promist  where  he  and  his  wife 


assent  to  a  conveyance  of  their  lot  by  the 
trustees  to  a  third  person  who  afterwards 
makes  a  different  use  of  the  walL  Jenldtia 
V.  Spooner,  62  D.  739. 

Agreement  that  one  part^  thereto  may,  if 
necessary,  use  force  in  taking  possession  of 
certain  property,  in  case  other  party  fails  t^ 
comply  with  its  conditions,  is  not  an  agree 
ment  to  do  an  unlawful  act.  Such  agreement 
releases  party  using  force  from  payment  of 
damages  to  other  part^  for  injuries  neces- 
sarily inflicted  upon  him  in  obtaining  pos- 
session, but  will  not  release  him  from  a 
prosecution  for  a  breach  of  the  peace  if  be 
commits  one.  If  greater  force  is  used  than  is 
necessarv,  plaintiff  may  reply  the  excess,  or 
give  evidence  of  it  under  general  replication 
de  injuria.     Ambroee  v.  Boot,  62  D.  466. 

60.  Conetruction  of  clausee  creating 
forfeitures. — Contracts  providin^^  for  dis- 
abilities and  forfeitures  are  to  be  strictly  con- 
strued against  those  to  be  benefited  thereby, 
when  intent  is  doubtfuL  Hqfman  v.  jElna 
Fire  Inn,  Co.,  88  D.  337. 

Forfeitures  are  not  favored  in  law,  and 
when  once  waived  will  not  be  assisted  by  the 
court.     Oamhart  v.  Finneu,  93  D.  303. 

Forfeitures  are  enforced  only  where  there 
is  clearest  evidence  that  that  was  what  was 
meant  by  stipulation  of  parties.  There  must 
be  no  cast  of  management  or  trickery  to  en- 
trap a  party  into  a  forfeiture.  Hebne  ▼• 
PhiladtMna  L.  I.  Co,,  100  D.  621. 

66.  When  resort  may  be  had  to  ex- 
trinsic circumstances.*  —  In  construing 
writing,  it  is  proper  to  look  at  all  surround- 
ing circumstances,  pre-existing  relations  be- 
tween parties,  and  then  to  see  what  they 
mean  when  they  speak.  Bloewm  v.  Oriffin, 
67  D.  76;   WUB(m  v.  Troup,  14  D.  468. 

But  court  cannot  look  outside  of  instru- 
ment to  get  at  intention  of  parties,  and  then 
carry  out  that  intention,  whether  instrument 
contains  language  sufficient  to  express  it  or 
not.  Farmere*  L.  ^  T,  Co,  v,  Commerdnl 
Bank,  82  D.  689;  Foky  v.  MeKeegan,  66  D. 
107. 

Written  contract,  perfect  in  itself  and 
capable  of  clear  and  intelligent  exposition 
from  terms  of  which  it  is  composed,  cannot 
be  contradicted  or  varied  by  parol  testimony, 
upon  principle  that  language  used  by  parties 
in  their  contract  is  best  evidence  of  their  in- 
tent.    Haven  v.  Brotm,  22  D.  208. 

Intention  governs,  latent  ambiguities  may 
be  explained,  and  evidence  of  extrinsic  facts 
will  sometimes  be  admitted  to  identify  per- 
son or  thing  intended,  or  quantity  of  inter- 
est    McConneU  v.  BriUhart,  65  D.  661. 

Latent  ambiguity  exists  where  description 
contained  in  written  contract  or  other  in* 
strument,   of   person,   place,   or    thing  in« 

*  When  to  be  constraed  by  aid  of  aurrounding 
circamstancea  and  pre-existing  relations  of  ths 
parties,  see  nots^  07  D.  bQ^  8L  Bee  also  Evidbnci, 
80-06, 104,  lOSw 
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tended,  is  applicable  with  eqaal  certainty  to 
each  of  several  sabjecta;  and  extrinsic  evi- 
dence ia  admissible  to  show  which  of  those 
several  snbjects  was  meant  by  parties.  Mar^ 
thall  V.  Hatiey,  69  D.  92. 

Patent  ambiguities  exist  or  appear  on  face 
of  writing  itseR,  and  as  a  general  mle  can- 
not be  explained  or  removed  by  extrinsic 
evidence.     lb. 

Courts  must  regard  all  parts  of  transac- 
tion, and  impute  to  parties  a  motive  for  doing 
or  saying  what  case  discloses.  Every  fact 
and  declaration  must  be  considered  as  result 
of  design  or  agreement,  and  intent  of  parties 
should  have  effect,  when  this  is  consistent 
with  established  rules.  HcU.  F.  /.  Co.  v. 
Crane,  77  D.  289. 

Contract  may  be  intrepreted  or  construed 
by  viewing  it  in  light  of  established  custom. 
PribbU  V.  Kent,  71  D.  327. 

Contracts  are  to  be  interpreted  by  ascer- 
taining real  intentions  of  parties  according 
to  their  stipulations;  but  in  absence  of  stipu- 
lations, or  where  they  are  ambiguous,  true 
sense  of  words  used  should  be  ascertained, 
and  what  ought  to  be  implied  in  order  to 
give  them  their  true  and  full  effect.  For 
this  purpose,  custom  and  usage  may  be  re- 
sorted to.     WiUiamwn  v.  Smith,  78  D.  478. 

67.  What  may  be  implied  or  pre- 
sumed. —  Whatever  may  be  fairly  implied 
from  terms  or  language  of  instrument  is  in 
judgment  of  law  contained  in  itb  Hutchhuon 
V.  Zord,  60  D.  381. 

Date  and  subscribing  witnesses  of  two 
agreements  being  same,  presumption  is,  until 
evidence  is  adduced  to  contrary,  that  one 
forms  consideration  of  the  other.  Aldridgt 
V.  Bim^,  18  D.  183. 

Law  implies  that  books  are  to  be  printed 
in  a  skillful  and  workmanlike  manner,  where 
agreement  is  made  to  print  and  deliver  a 
specified  number  of  copies.  Oould  v.  Banks, 
24  D.  90. 

Stipulations  will  not  be  added  by  impli- 
cations to  contract,  unless  they  are  such  as 
parties  themselves  would  have  made  had 
they  foreseen  circumstances  that  rendered 
such  stipulations  important^  Leonard  v. 
Dyer,  68  D.  382. 

Parties  to  agreement  are  presumed  to 
know  law  of  place  where  performance  is  to 
be  made,  and  to  contract  with  a  view  to  that 
law,  unless  it  is  otherwise  expressed  in  con- 
tract, and  this  presumption  is  legal  and  irre- 
buUble.     Lema  v.  Headley,  87  D.  227. 

Every  intendment  is  to  be  made  against 
construction  of  executed  contract  under 
which  it  would  operate  as  a  snare.  Hoffman 
V.  JEtna  Fire  Ina,  Co.,  88  D.  337. 

68.  Construing  two  instruments  as 
one  contract.  — Two  instruments  executed 
at  same  time,  between  same  parties,  and  re- 
lating to  same  subject-matter,  are  to  be  con- 
strued together  as  forming  but  one  contract. 
JaeUom  r.  UcKmm^  20  D.  690;   Ckif  r. 


Draper,  3  D.  215;  Raymond  w.  Roberta,  16  D. 
698:  Isham  v.  Morgan,  23  D.  361;  Hi^ls  r. 
Miller,  24  D.  218;  Sirong  v.  Barnes,  34  D. 
684;  HoweU  ▼.  Howell,  47  D.  336;  Dunlap  v. 
Wright,  62  D.  506;  BrmdDeU  v.  EdgerUm,  100 
D.  211. 

Indorsement  upon  an  instmmeDt  before 
its  execution  may  DC  parcel  of  the  obligati(«; 
but  to  have  this  effect  it  must  be  shown  af- 
firmatively  to  have  been  upon  the  instru- 
ment when  ezeeuted.  Bmemn  t.  Murrajf, 
17  D.  407. 

Separate  contracts  should  not  be  con- 
strued together,  where  each  has  a  separate 
meaning  and  may  have  a  full  operation  hj 
itself,  and  which  when  construed  tc^ether 
have  a  different  meaning  from  what  they 
could  separately.  HoweU  ▼.  How^  47  D. 
335. 

Owner  of  hotel  deeded  strip  of  land  ia 
rear  of  hotel,  for  erection  of  saloon,  and  al 
same  time  executed  to  grantee  an  agreement 
for  a  lease  of  two  rooms  in  basement  of  hotel 
for  five  years,  to  be  used  for  billi&rd-roonts 
in  connection  with  saloon.  Deed  graotel 
right  to  use  south  wall  of  hotel  to  join  roof 
of  building  he  might  erect,  and  privilege  te 
cut  door  through  from  such  building  into 
basement  of  hoteL  Held,  that  deed  and 
agreement  for  lease  should  be  construed  to- 
gether, and  gave  srantee  no  right  to  main- 
tain door  after  expiration  of  lease,  and  tl»t 
parol  evidence  to  vary  written  agreement  was 
incompetent     Oardi  v.  Brown,  55  R.  434. 

69.  Treatment  of  separate  clauses. 
—  In  oonstruing  contract,  interpretatioa 
must  be  upon  entire  instrument,  and  not 
merely  on  disjointed  or  particular  pu-ts  of  it 
Fo^er  V.  PeUibone,  61  D.  530;  SiewaH  v. 
Preston,  44  D.  621. 

Memorandum  on  written  contract  qualify- 
ing or  restraining  its  operation  forms  part 
of  it     Wheeloek  v.  Freeman,  23  D.  674. 

Clause  susceptible  of  different  ooostrac- 
tions  should  be  given  that  which  would  cansa 
it  to  have  some  operation  rather  than  th.)t 
which  would  entirely  deprive  it  ef  effect 
Evans  v.  Sanders,  33  D.  297. 

Stipulation  to  pay  interest  "from  1835* 
amounts  to  an  undertaking  to  pay  interest 
from  first  day  of  that  year.     76. 

Proviso  totally  repugnant  to  contract  of 
which  it  is  a  part  is  void.  Bet^jamm  v.  J/e> 
ConneU,  46  D.  474. 

General  words  of  exemption,  used  in  eoo- 
tract  after  specific  exceptions,  are  to  be  con- 
fined to  things  ejusdem  generis  with  things 
previously  specified.  Hawkins  v.  Great  Wed- 
em  R.  R.  Co.,  97  D.  179. 

70.  Optional  and  altematlTe  con- 
tracts.*—  When  party  to  contract  agrees 
to  do  one  of  two  things  by  given  day,  he 
has,  until  day  is  past,  right  to  elect  which 
of  them  he  will  perform;    but  if  he  allows 

*8ee  note  on  optional 
tnct8,l»D.lHkUll 
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djiy  to  elapse  without  performing  either,  his 
right  of  electioii  it  lost.  Choice  ▼.  Moadey, 
19  D.  661. 

Option  of  one  party  not  to  be  bonnd  by 
eontraot  involyes  like  option  in  faror  of  the 
other;  for  obligations  mast  be  mntnal. 
Therefore,  if  one  takes  a  horse,  with  privi- 
lege from  its  owner  of  purchasing  it  within 
a  certain  number  of  days  if  it  proves  satis- 
factory, owner  may  relieve  himself  from  con- 
tract of  sale,  by  giving  notice  of  his  with- 
drawal therefrom  before  expiration  of  time 
designated,  and  while  other  party  has  not 
yet  elected  to  make  purchase.  Enkridge  v. 
Glover,  26  D.  344. 

Agreement  optional  as  to  one  party  and 
obligatory  as  to  the  other,  is  deemed  a  mu- 
tual contract,  and  may  be  enforced  by 
former.    Cherry  v.  Smith,  39  D.  160. 

If  an  article  is  delivered  to  a  purchaser, 
to  be  retained  and  paid  for  by  him  if  satis- 
factory, purchaser  may  repudiate  sale  if 
such  arti<»e  prove,  bonajide,  in  fact,  unsatis- 
factory. Bxhatui  Ventilator  Co,  v.  Chicago 
He.  R.  R.  Co,,  64  R.  717.  S.  P.,  Br<ncn  v. 
FoeUr,  18  R.  463;  ZalesH  v.  Clark,  20  R.  446; 
Oibeon  v.  Cranage,  33  R.  351;  MeCliire  v. 
Brigge,  64  R.  715,  note;  Stngkrty  ▼.  Thayer, 
54  R.  715,  note. 

Plaintiff  contracted  to  alter  boilers  for  de- 
fendant, price  to  be  paid  as  soon  as  defend- 
ant was  "satisfied  that  the  boilers  as 
changed  are  a  success.**  Work  was  done 
and  defendant  used  boilers  without  com- 
plaint. Held,  that  an  unfounded  allegation 
of  dissatisfaction  was  no  defense  to  action 
for  price.  Duplex  Bc/ety  Boiler  Co.  v.  €ka^ 
den,  64  R.  7U9. 

A  railroad  company  contracted  to  buy  coal 
to  be  delivered  oiaily  for  three  years,  and  to 
be  of  a  quality  satisfactory  to  its  master  of 
transportation  and  its  master  of  machinery. 
Held,  1.  That  judsment  of  those  officers 
must  be  exercased  fairly  and  honestly;  2. 
That  seller  had  a  right  to  tender  cosl  every 
day  for  three  years,  notwithstanding  some  of 
the  coal  delivered  had  been  condemned  by 
them.  Baltimore  eie.  R,  R.  Co.  v.  Brydon, 
57  R.  318. 

Defendant  gave  J.  S.  a  bond  conditioned 
that  J.  S.  might,  at  his  own  option,  within  a 
certain  time,  purchase  certain  real  estate 
belonging  to  defendant  upon  paying  a  sum 
named.  J.  8.  dying  before  expiration  of 
time  without  having  availed  himself  of  the 
option,  —  hdd,  that  option  was  neither  chose 
in  action  nor  transmissible  right  of  property, 
but  personal  privilege  in  J.  S.,  and  that  upon 
his  death  bond  lapsed.  Newton  v.  Neioton, 
23  R.  476. 

71.  Entire  contracts.*—  Entirety  of 
eontract  depends  upon  intention  of  parties, 
and  not  on  divisibility  of  subject.  Nor  will 
Mode  of  measuring  price  change  effect  of 

*8ee  nols  on  entlfe  eontneti»  64  B.  424-6101 


contract  when  it  is  entire.  Shinn  v.  Bodine, 
100  D.  560. 

Failure  to  perform  an  entire  eontraot 
leaves  party  without  any  right  of  recovery 
for  services  rendered.  Biekela  v.  Pattieon,  29 
D.  527. 

Under  entire  contract  for  specific  quantity 
of  goods,  vendee  is  not  bound  to  receive 
part;  nor  is  he  liable,  though  part  be  de- 
livered, to  pay  for  same,  if  willing  to  accept 
and  pay  for  the  whole.  Roberti  v.  BeaUy, 
21  D.  4ia 

Entire  contract  cannot  be  apportioned, 
unless  defendant  disaffirms  its  entirety,  by 
receiving  a  partial  benefit  under  it.    lb. 

Contractor  cannot  recover  for  extra 
work  made  necessary  b^  casualty,  where  he 
contracts  to  do  an  entire  work  for  a  stipu- 
lated sum;  as  in  construction  of  canal  where 
Eart  of  embankment  is  carried  away  by  flood 
efore  work  is  finished.  BoyU  v.  Agaiwam 
Canal  Co.,  33  I).  749. 

Entire  contract  is  void  when  founded  upon 
an  indivisiiile  consideration,  part  of  which  is 
illegal.     PiUtm  v.  HimtM,  47  D.  422. 

But  if  for  good  and  valid  consideration 
one  promises  to  do  two  thin^,  one  legal  and 
the  other  illegal,  the  former  is  binding,  unites 
the  two  are  so  mingled  and  bound  together 
that  thev  cannot  be  separated,  in  which  case 
the  whole  is  void.  Hanauer  v.  Qraiy,  99  D. 
226. 

Where  plaintiff  agreed  to  furnish  and  erect 
on  defendant*s  premises  a  gas-generator  '*  all 
ready  to  make  gas,"  defendant  agreeing  to 
pay  freight,  furnish  tank  and  house,  and 
pay  fifteen  hundred  dollars  for  machine, 
**  nve  hundred  dollars  when  the  works  are 
on  the  ground,"  and  balance  in  two  subse- 
quent specified  installments,  and  plaintiff 
shipped  materials,  which  defendant  received 
and  paid  freight  on,  but  defendant  refused 
to  permit  him  to  erect  machine,  —  held,  that 
contract  was  entire  and  indivisible,  and  ac- 
tion for  contract  price  was  not  maintainable: 
Butler  V.  BvOer,  33  R.  648. 

ThefolUnmng  are  inetancee  of  entire  eontraets 
which  mwit  be  fully  per/ormea  to  entitle  party 
to  sue  tftereon:  Agreements  by  person  to  work 
for  another  for  a  certain  time,  and  to  spin 
yarn  at  three  cents  per  run:  McMillan  v. 
Vanderlip,  7  D.  299. 

Written  agreement  for  sale  of  certain  land 
and  cottage  thereon,  and  to  finish  cottage  by 
certain  time.     Ladd  v.  King,  51  D.  624. 

Contract  to  erect  building  for  certain  price, 
payable  in  installments.  Destructioif  by 
fault  of  builder  or  inevitable  accident  gives 
owner  right  to  recover  all  installments  paid? 
SupU  qfScItooU  V.  Bennett,  72  D,  373. 

Contract,  consideration  to  be  paid  upon 
which  is  single  and  entire,  although  subject 
of  contract  may  consist  of  several  distinct 
and  wholly  independent  items.  OoUenian  v. 
Penn.  Ine,  Co.,  94  D.  55;  McClurg  v.  Priee, 
98  D.  356. 
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Contract  to  deliver  certain  amonnt  of  coal, 
at  stated  price  per  ton,  coal  to  be  delivered 
on  board  vessels  sent  for  it  during  certain 
montiis,  and  if  not  so  delivered,  a  certain 
amount  of  coal  to  be  delivered  later:  8hinn 
V.  Bodim,  100  D.  660. 

Contract  to  work  six  months  for  sixteen 
dollars  a  month.  Ditfenbaek  v.  Stark,  48  R. 
719. 

72.  Severable  contracts.  —On  a  con- 
tract to  do  several  thinffs  at  several  times, 
oMttmfMd  lies  for  every  default;  for  though 
agreement  is  entire,  performance  is  severu: 
Badger  v.  TUefmb,  26  D.  611. 

Contract,  by  one  engaged  in  procuring 
crews  for  vessels,  to  |>ay  to  another  making 
advances  and  fumishmg  supplies,  a  certain 
sum  for  every  man  procurea,  and  to  refund 
advances,  is  divisible  as  to  performance,  and 
an  action  will  lie  for  every  breach,    lb. 

Running  account  for  goods,  money  loaned, 
or  money  had  and  received  at  different  times, 
is  not  an  entire  and  indivisible  demand,  un- 
less made  so  by  an  express  agreement,  or 
one  implied  from  usage  or  course  of  dealing: 

Agreement  that  if  a  certain  person  was 
elected  to  Congress,  then  A  should  pay  for 
certain  cloth,  and  if  a  certain  other  person 
wss  elected,  then  B  should  pay  for  it,  is  a 
several  one,  and  party  who  loses  is  liable  for 
price  of  cloth  to  store-keeper.  Lurton  v.  QU- 
liam,  33  D.  430. 

Contract  is  in  its  nature  divisible,  where 
it  is  to  transport  a  certain  quantity  of  lum- 
ber to  a  certain  place  at  a  certain  price  per 
thousand  feet     Leonard  v.  Dyer,  68  D.  382. 

Where  consideration  of  contract  is  legal, 
and  acts  to  be  performed  are  in  part  legal 
and  in  part  illegal,  it  may  be  enforced  as  to 
acts  which  are  legal,  if  capable  of  separation 
from  illegal     PatUm  v.  GUmtr,  94  D.  666. 

To  release  his  property  from  levy,  judg- 
ment debtor  agreed  to  give  credit<ir  one 
thousand  dollars  in  cash,  his  guaranteed 
note  at  one  year  for  three  thousand  dollars, 
and  his  individual  note  for  balance  at  four 
months,  and  creditor  agreed  to  give  him 
time  indicated  and  release  levy.  Debtor 
gave  notes  as  aereed,  but  instead  of  cash 
gave  his  due-bill.  Creditor  released  levy. 
Due-bill  not  being  paid,  he  issued  fresh  exe- 
cution, but  meanwhile  debtor*s  property  had 
been  exhausted  by  executions  in  favor  of 
other  parties.  In  action  against  guarantor, — 
heUit  that  contract  was  not  entire,  and  there 
was  not  a  total  failure  of  consideration  of 
guaranty.  Mtehanict*  Nai,  Bcunk  v.  FraaueTf 
29  R.  20. 

Contract  to  deliver  fifty  thousand  tons  of 
coal  in  a  year,  at  rate  of  six  thousand  tons  a 
month,  at  buyer's  option,  upon  monthly  no- 
tice of  ouantity  required  for  next  month,  is 
severable;  and  where  contract  has  been 
partly  performed,  and  portion  delivered  has 
been  paid  for  and  oonsamed,  but  a  portion 


of  the  coal  so  delivered  and  oonsumed 
of  inferior  quality  to  that  demanded  by 
tract,  no  right  to  rescind  contract  is  rsisnd, 
but  in  action  by  vendor  for  breadi,  defeod- 
ant  mav  set  off  his  damages  by  reason  of 
such  substitution.  SeoU  v.  Klttafomg  Coal 
Cb.,  33  R.  763. 

78.  Szecator^  and  ezecated  eom- 
tracts. — Distinction  between  exeontory  and 
executed  contracts  is,  that  former  eonvej 
chose  in  action,  the  latter  chose  in  pnesmeiiin, 
i?o&cris  V.  BtaMu,  21  D.  410. 

Agreement,  for  good  eonsidermtloa,  te 
transfer  to  another  oertain  drafts  not  yet 
received,  for  services  to  be  pwformed,  is  ex- 
ecutory, and  does  not  pass  property  in  drafts 
Benford  v.  Sanner,  80  D.  646.  ' 

74.  Conditional  contracts. — Law  m 
force  at  time  an  obligation  that  is  eoodi- 
tional  was  contracted,  not  that  in  force  wheo 
condition  takes  place,  must  sovem  rights  of 
parties.  Town  v.  Syndiet  i^Morgam,  20  D. 
299. 

75.  When  time  ia  of  the  e— once  of  a 
contract.* —  Time  is  an  essential  part  of  a 
contract,  when  it  appears  from  the  oontraet 
that  parties  so  intended.  Welk  v.  Smatk,  31 
D.274. 

Time  in  contract  may  be  made  material 
either  by  express  agreement  or  by  peculiar 
nature  and  conditions  of  contraetk  <?arrel- 
son  V.  Vanloon,  64  D.  492.  S.  P.,  FiMiU  v. 
Carpenter,  28  D.  692;  Kirby  v.  Harrieon^  69 
D.  677;  Young  v.  DanieiM,  63  D.  477. 

Time  is  considered  of  the  essence  of  aa 
agreement  when  it  is  made  so  by  terms  of 
contract,  and  also  where  pwty  who  seeks 
relief  has  been  in  default  himiself,  without 
any  just  excuse  or  any  aoquieecence  or  rah 
sequent  waiver  by  the  other  party.  H^fo 
V.  Hall,  30  D.  63a 

So  in  contract  f o^  sale  of  land^  where 
party  makes  default  in  paymeiita,  without 
any  just  excuse,  or  any  acquiescenos^  or  sal^ 
sequent  waiver  by  the  other  party,  equity 
will  not  relieve  party  so  in  default^  and  wiU 
deny  specific  performance  of  the  ooatract, 
after  a  tender  of  payments  due  has  been 
made.     Benedict  v.  Lynch,  7  D.  484. 

Time  is  not  genendly  regarded  in  emiity 
as  of  the  essence  of  the  oontraet;  but  where 
delay  is  considerable,  and  is  unaeooonted 
for,  and  where  it  diminishes  value  of  thing 
contracted  for,  it  becomes  materiaL  Aooord- 
iogiy*  where  there  wss  an  unexplained  delay 
of  fifteen  months  in  conveying  a  patent  right 
under  a  contract  of  sale  providing  for  a  eon- 
veyance  "as  soon  ss  practicable,** — heU^  that 
vendor  had  lost  right  to  enforce  the  ooatractk 
BeUaew.  Hays,  9  D.  386. 

Stipulation  that  if  a  party  failed  at  tiias 
stated  to  perform  all  or  any  of  his  covenanti^ 
then  that  agreements  of  the  other  party 
should  cease  and  be  void,  is  valid,  and  failure 

*  Stipulations  which  show  time  to  be  of  tk» 
essence  of  the  contract,  see  noCe^  W  A. 
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CO  perform  any  of  tho  ooTenants  forf mil  all 
interest  of  party  in  default  in  the  agreement. 
WtlU  y.  SmUh,  31  D.  274. 

Time  for  performance  of  servieea  ia  of 
essence  of  eontraot,  where  one  party  oovo- 
nante  to  perform  certain  services  and  atten- 
tions for  personal  comfort  and  convenience 
of  the  other  party,  and  equity  will  not  re- 
lieve against  a  forfeiture  for  breach  of  such 
covenant,  and  compel  covenantee  to  accept 
pecuniary  compensation  in  lien  thereof. 
DufUdee  v.  AdamM^  50  D.  44. 

Contract  binds  party  to  diff  for  gold  in 
California  for  two  years  at  least,  where, 
although  there  is  no  stipulation  as  to  time, 
he  agrees,  in  consideration  of  advancement 
of  »  sum  of  money,  to  sail  for  California  on 
»  certain  day,  to  procure  sufficient  quantity 
of  provisions  to  last  two  years,  to  forward 
all  necessary  tools  for  digging  gold,  and  to 
commence  digging  as  soon  as  possible  after 
his  arrival  there.     Hoyi  v.  SmUh^  60  D.  632. 

Time  may  be  of  essence  of  contract  con- 
cerning laud.     Young  v.  Daniels^  63  D.  477. 

Question  as  to  whether  and  when  time  is 
of  essence  of  contract  to  convey  land,  dis- 
cussed at  length,  and  numerous  authorities 
referred  to,  and  doctrine  enunciated  which 
court  deems  applicable  in  California.  Green 
V.  Covillnud,  70  D.  726. 

76.  When  it  is  not.— Time  is  not  neces- 
sarily of  essence  of  contract  in  equity,  and  a 
court  of  equity  will  often  relieve  a  party  who 
has  not  strictly  performed  his  contract  as  to 
time,  unless  it  appears  that  intention  was 
that  contract  should  cease  if  not  performed 
in  time.  Andrews  v.  Sullivan,  43  D.  53. 
S.  P.,  Oarretson  v.  Van  loon,  64  D.  492;  Tay- 
lor V.  Baldwin,  73  D.  736. 

Where  time  admits  of  compensation,  as 
where  money  is  not  paid  at  day  appointed, 
it  is  not  of  the  essence  of  the  contract.  De- 
eamjf  v.  Feay,  9  D.  372. 

Time  is  not  made  essence  of  contract  for 
sale  of  land  by  clause  giving  vendor  election 
to  consider  contract  at  an  end  in  event  of 
non-payment  of  the  money  at  time  limited, 
without  some  evidence  that  vendor  elected 
•o  to  treat  it.     Young  v.  DatueU,  63  D.  477. 

Time  is  not  essence  of  contract  for  sale  of 
land,  in  absence  of  express  agreement,  and 
contract  is  not  forfeited  by  non-payment  of 
money  on  day  it  becomes  due;  but  specific 
performance  may  be  enforced  where  it  does 
not  appear  either  that  land  was  improved, 
yielding  a  yearly  rent,  or  that  property  is 
liable  to  fluctuation  in  value,  or  has  actually 
changed  in  value,  or  that  between  sale  and 
offer  to  pay  there  was  any  change  affecting 
rights,  interests,  or  obli^'ations  of  parties,  or 
that  vendee,  by  his  acquiescence,  or  other- 
wise, has  treated  contract  &a  rescinded.     lb. 

Time  is  not  of  essence  of  contract  to  pay 
purchase- money  in  installments,  monthly, 
under  name  of  "rent,"  in  agreement  of  sale 
gi  chattel  purporting  to  be  a  "lease,**  where 


vendor  has  option  to  terminats  contract  apoa 
default  in  payment  of  any  installment,  and 
installments  alreadv  paid  are  not  forfeited 
by  such  default,  where  thero  is  nothing  in 
contract  to  indicate  such  intent.  MWarw, 
Steen,  89  D.  124. 

77.  Conditions;  how  construed,  g«n- 
sraUy.  —  One  bound  to  perform  a  conditioii 
must  do  it  at  his  peril,  as  a  seneral  rule,  and 
the  other  party  is  not  bound  to  do  anything. 
WfiiUon  ▼.  WhiUon,  75  D.  163;  Bkhardson  ▼. 
Maine  Ine.  Co.,  74  D.  459. 

Condition  is  not  broken  if  by  its  terms  it 
is  made  duty  of  the  other  party  to  do  any 
act  before  condition  is  to  be  performed;  sntA 
as  to  give  notice  of  any  fact,  or  to  make  a 
demand,  etc,  and  he  falls  to  do  il  WhUUm 
V.  WhUion,  75  D.  163. 

Law  will  sometimes  impl^  certain  things 
to  be  done  before  condition  is  broken,  where 
there  is  nothing  in  terms  of  condition  which 
requires  party  who  claims  benefit  of  it  to  do 
anything;  because  it  would  otherwise  be  out 
of  power  of  other  party  to  perform  it.  This 
implication  arises  from  nature  of  contract  it- 
self; and  in  such  cases  effect  of  neglect  to  do 
anything  thus  implied  is  same  as  if  it  was 
expressed.     /& 

Act  implied  must  be  done,  and  its  per-' 
f  ormance  alleged  and  proved,  or  party  claim- 
ing benefit  of  condition  can  take  no  advan- 
tage of  its  supposed  breach.     lb. 

Conditions  which  inure  to  defeat  estate 
are  construed  strictly.     lb. 

Contract  contains  as^  part  or  oondition 
whatever  is  expected  by  one  party,  and 
known  to  be  so  expected  by  the  other.  Jor* 
donv.Dyer,  SOD.  668. 

78.  Conditions  precedent.  —  Condition 
precedent  on  plaintiff  *s  part  must  be  per- 
formed and  proved,  to  entitle  him  to  recover 
on  a  contract.     Sldridge  v.  Rowe,  43  D.  41. 

Plaintiff  cannot  recover  a  quantum  meruM 
in  action  of  covenant,  after  having  failed  to 
prove  performance  of  a  condition  precedent 
Mor/ord  v.  B£at4in,  17  D.  168. 

In  mutual  promises,  where  money  b  to  be 
paid  on  a  day  certain,  and  performance  by 
other  party  is  to  take  place  on  happening  of 
a  certain  event  contemplated  to  take  place 
before  day  fixed  for  payment,  and  event 
happens  accordingly,  the  party  failing  to 
perform  has  no  right  of  action  for  the  money. 
Johnson  V.  Reed,  6  D.  36. 

Right  depeudinff  upon  oondition  precedent 
does  not  accrue  unless  condition  is  performed, 
although  performance  becomes  impossible  by 
the  act  of  God.    MhutU  v.  BumeU,  69  D   744. 

Whether  stipulations  in  contract  are  con- 
ditions precedent  to  right  to  enforce  per- 
formance is  to  be  determined  by  intention  of 
parties,  derived  from  contract  itself,  by  ap- 
plication of  common  sense  to  each  particular 
case,  rather  than  by  technical  rules  of  con- 
struction.    Leonard  v.  Dyer,  68  D.  382. 

Act  to  be  performed  subsequently  to  an- 
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oiher  cannot  be  constmad  a  ecmdition  prece- 
dent.   Ford  V.  Sjmmle^  12  D.  439. 

Where  under  oontract  for  work  ihirty  dol- 
lars was  to  be  paid  in  groceries  as  work 
should  progress,  and  remaining  compensation 
was  to  be  paid  by  a  carriage,  to  be  delivered 
at  completion  of  work,  amount  becoming 
payable  in  groceries  from  time  to  time  is  in 
proportion  to  progress  made  in  work,  and 
nothins  except  the  thirty  dollars  in  groceries 
would  become  due  until  completion  of  work. 
Smith  V.  Davis,  60  D.  390. 

Contract  for  purchase  of  butter  between  O. 
and  M.  provided  that  0.  would  keep  twenty 
cows  during  ensuing  season,  and  would  sell 
butter  from  their  mUk  to  M.  at  a  fixed  price, 
which  M.  agreed  to  pay.  O.  provided  twenty 
cows,  but  towards  close  of  season  sold  five, 
whose  milk  failed,  and  did  not  supply  their 
places.  Held,  that  M.  was  not  bound  to  take 
and  pay  for  butter  made.  Keeping  twenty 
cows  durins  season  was  a  condition  prece- 
dent   OakUif  V.  Morton,  62  D.  49. 

Plaintiffs  agreed  to  set  up  a  printing-press 
in  defendant^  office,  defendant,  a  corpora- 
tion, to  have  thirty  days  thereafter  to  deter- 
mine whether  or  not  it  would  keep  same,  for 
a  sum  specified  to  be  paid  at  certain  dates. 
Plaintiff  also  agreed  to  keep  press  in  order 
permanently,  without  charge.  Held,  that 
agreement  to  keep  permanently  in  order  was 
independent,  and  not  a  condition  precedent 
to  payment,  and  that,  by  keepmg  press 
thirty  days  without  electing  to  return  same, 
defendant  became  liable  for  purchase  price. 
Prairie  Farmer  Ckk  v.  Taylor,  18  R.  621. 

79.  Oonditions  subsequent.  —  Party 
who  claims  title  derived  from  non-perform- 
ance of  conditions  subsequent  is  bound  to 
show  his  title  complete  and  perfect.  No 
presumptions  will  orainanly  be  made  in  his 
favor;  and  if  he  has  defeated  or  prevented 
performance  by  any  act  or  omission  of  his 
own,  he  must  fail.  He  must  therefore  show 
that  he  has  done  all  that  he  i»  bound  to  do, 
to  entitle  himself  to  performance  of  the  con- 
dition.     WhUtom  V.  Wkitton,  75  D.  163. 

Illegal  condition  subsequent  is  void,  and 
eontnust  of  sale  executed  in  all  other  respects 
amounts  to  absolute  sale.  Black  v.  0/tver,  35 
D.  38. 

80.  Dex>eiident  and  index>endent 
oovenantB.  —  Where  promises  in  a  contract 
are  independent,  and  performance  is  not  to 
be  concurrent,  either  party  may  recover  for 
breach  thereof  without  showing  performance 
on  his  part     Oould  v.  Banks,  24  D.  90. 

And  it  is  no  excuse  for  defendant  to  allege 
in  his  plea  a  breach  of  the  covenants  on  part 
of  plamti£  BoUnaon  v.  Harbour,  97  D. 
501. 

Where  covenant  ^oes  only  to  part  of  con- 
sideration on  both  sides,  and  breach  may  be 
compensated  by  damages,  it  is  independent, 
and  action  may  be  maintained  against  de- 
fendant fcr  breach  of  his  ooveuant^  without 


averring  performance.    Ohermyer  v.  jnokob^ 
6D.  439. 

Where  covenants  are  dependent^  it  is  im- 
cessary  for  plaintiff  to  aver  and  prove  per- 
formance, or  tender  and  offer  to  perform  his 
part  of  agreement^  and  demand  perfomiaDoo 
by  other  partv  of  his  part  to  entitle  hiaaself 
to  action  for  breach  of  covenants  on  part  of 
defendant     Bobinson  v.  Harbomr,  97  D.  501. 

Where  acts  are  to  be  done  simultaaeoasly, 
neither  party  to  covenant  can  recover  with- 
out showing  performance  or  offer  to  perfena 
on  his  part     Bean  v.  AimUer,  10  D.  01. 

Party  positively  refusing  to  peffcroi  hie 
contract  cannot  sue  the  other  for  noo-per- 
formance,  whether  promises  are  indepeoaent 
or  not^  if  one  is  consideration  for  the  other. 
and  oontract  is  wholly  executory.  Dqf  v. 
Dox,  24  D.  137. 

Where  performance  of  one  promise  is  • 
condition  precedent  ^nd  is  to  be  done  cr  ex- 
cused before  a  riffht  of  action  aecmea  esi  the 
other  promise,  the  one  is  independent  and 
the  other  dependent     lb. 

Covenants  are  to  be  constmed  to  be  d»» 
pendent  or  independent  according  to  inten- 
tion and  meaning  of  parties  and  good  sense 
of  the  case;  technical  words  must  give  way 
to  such  intention;  and  courts  will  oonstmo 
covenants  to  be  dependent  unless  a  contrary 
intention  appears.  Bobinson  v.  Henrbomr,  97 
D.  501;  Lwm  v.  Oage,  87  D.  233. 

Courts  construe  agreements  so  as  to  pre- 
vent failure  of  justice,  and  hold  depenoeat 
covenants  to  be  mdependent^  when  necessity 
of  case  and  ends  of  justice  require  it  not- 
withstanding the  form.  Todd  v.  8wnmer% 
44  D.  379. 

Where  courts  hold  dependent  ooveoants 
to  be  independent,  diaim  of  party  sning  upon 
one  of  the  covenants  as  independent  must  be 
held  as  being  modified  by  just  demands  of 
the  other  side,  growing  out  of  circumstances 
of  the  ease,  and^arisin^  from  his  own  neglect 
or  failure  to  perform  his  other  covenant    /k 

In  determming  whether  covenants  are  de- 
pendent or  independent  the  order  of  time  in 
which  they  are  to  be  performed  is  an  impor- 
tant consideration.  Bobinson  v.  Barhomr^  97 
D.  501. 

Rules  stated  by  which  to  discover  inten- 
tion, and  to  determine  whether  covenants  are 
dependent  or  independent     lb. 

Chpton  V.  BoUon,  23  Miss.  78,  McMaik  v. 
Johnson,  41  Miss.  439,  and  other  cases,  as 
Bowen  v.  Bailey,  42  Miss.  405,  baaed  npca 
their  authority,  overruled.     lb. 

Fact  that  some  covenants  in  agreement  are 
independent  does  not  necessarily  render 
others  so.     lb. 

It  was  agre^  between  defendant  and 
plaintiff  that  defendant  should  pay  plaintiff 
for  completing  whole  of  certain  wyvk,  a  spe- 
cified sum  to  be  paid  on  or  before  a  Saj 
fixed,  in  installments  as  work  progresseds 
these  oovenants  were  hold  to  bt 
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and  plaintiff  not  entitled  to  recover  the 
whole,  withoBt  full  performance,  nor  any 
proportion  without  ratable  performanoe. 
Cumdmgham  ▼.  MarreU,  6  D.  332. 

Where  parties  enter  into  agreement  for 
nde  and  purchase  of  land  at  future  day.  pur- 
chaser to  pay  certain  installments  before 
that  day,  and  on  that  day  seller  to  execute 
deed,  and  purchaser  to  pay  another  install- 
ment^  and  balance  to  oe  paid  at  stated 
periods,  and  for  performance  of  which  stipu- 
lations parties  bind  themselyes  in  a  large 
sam,  — keldt  in  action  to  recover  this  penalty, 
that  oovenants  of  purchaser  relating  to  in- 
stallments to  be  paid  before  day  for  convey- 
ance were  independent,  on  which  recovery 
eould  be  had  without  alleging  performance, 
but  that  as  to  installments  to  be  paid  on  day 
for  conveyance,  as  well  as  to  subsequent  in- 
stallments, covenants  were  dependent,  and 
Serformance,  or  offer  of  performance,  a  con- 
ition  precedent  to  seller  s  right  of  recovery. 
Bean  v.  Atwiier,  10  D.  91. 

81.  Particular  tenxiB  and  phraseB.  — 
Warranty  of  work  may  exist,  if  parties 
so  intended,  without  use  of  any  particular 
words  in  oontraoti  V€m  BuaJarl  v.  Murden, 
74  D.  163. 

Words  **  I  have  sold  "  should  b^  construed 
"I  have  agreed  and  contracted  to  sell,"  in 
a^ement  respecting  realty,  in  order  to 
pve  effect  to  it  ss  executory  contract,  where 
it  oonld  not  operate  as  executed  contract, 
and  where  it  is  apparent,  from  whole  instru- 
ment^  that  parties  mtended  to  make  contract 
in  relation  to  sale  of  such  realty.  Atwood  ▼. 
Cobb,  26  D.  667. 

Receipt  for  goods  for  "Baltimore,  via 
Chesapeake  and  Delaware  Canal,"  shows 
eootriMSt  to  eamr  goods  through  that  canal 
to  Baltimore.     Hand  ▼.  Baynes,  33  D.  64. 

Meaning  of  term  "ship-timber."  as  used 
in  contract  by  which  defendant  was  to  take 
all  white-oak  upon  plaintiff's  lot  that  was 
suitable  therefor,  cannot  be  shown  by  decla- 
rations of  defendsnt,  at  time  of  making  con- 
tract, that  vessel  for  which  he  designed 
timber  was  small-sized  one,  and  that  he 
wanted  small  timber  upon  lot  to  put  into 
top  of  the  vessel  PUUbwry  v.  Lwie,  66  D. 
711. 

If  specifications  roquire  certain  depth  of 
cellar,  Guilder  must  sink  walls  sufficiently  to 
get  sure  foundation,  whether  trade  phrase, 
"  with  a  cellar  under  the  building  to  be  eight 
feet  deep, "  be  sufficient  or  not  Swp't  cf 
8chool$  V.  Bennett,  72  D.  373. 

Offer  to  deliver  178  head  of  cattle  of  a 
specified  kind  and  weight  is  not  a  sufiicient 
compliance  with  contract  to  deliver  262 
heao^  "more  or  less."  Words  "more  or 
less,"  in  such  contract^  are  intended  only  to 
cover  snch  trifiins  deficiencies  in  numl)er  as 
might  be  causea  by  ordinary  casualties 
of  death  or  Uml  TiUm  v.  Botenihai,  89  P. 
3M 


In  action  upon  written  contract  for  sale  of 
hogs,  to  be  "delivered  at  W.,  at  the  option 
of  H.,  by  giving  ten  days'"  notice  at  any 
time  in  June, —  held,  that  contract  obliged 
defendant  to  make  delivery  during  month 
specified,  without  notice.  WiOmermg  v.  Ifo* 
Oauyhey,  6  R.  673. 

"Carriage."  as  an  article  of  freight  in  a 
bill  of  lading,  does  not  include  a  street-rail* 
way  oar.  O'eam  Citif  S'p  Gs.  t.  Chicago  tie, 
B.  B.  Co,,  63  R.  267. 

Contract  for  "  plenty  of  support "  indudsa 
attendance  and  nursing  in  a  prolonged  sieko 
ness.    YTofi  V.  ri/Ziams,  63  R.  46& 

V.   VaUDITT. 

1.  In  QeneraL 

89.  What  agreements  ave  Talidi 
generally.  —  1.  PromUe  to  indemm/y,*  ^^ 
A  promise  to  indemnify  against  the  domg  of 
an  act  is  void,  when  the  act  was.  at  the  time, 
known  to  be  a  trespass,  but  if  it  wss  not 
known  to  be  illegal,  the  promise  to  indem- 
nify is  valid.  DavU  v.  ArUdge,  30  D.  360; 
Coventry  v.  Barton,  8  D.  376;  /sw  t.  Jonm, 
40  D.  421;  Marcy  v.  Craiqfbrd,  41  D.  158. 

Where  defendant  represented  to  plaintiff 
that  he  owned  a  tract  of  land  up  to  a  certain 
point,  and  employed  him  to  move  back  a  fence 
situated  thereon  to  that  point,  agreeing  to 
save  the  plaintiff  harmless  from  any  proceed- 
ings taken  by  the  owner  of  the  adjoining  tract, 
he  will  be  responsible  for  the  damages  the 
plaintiff  was  compelled  to  pay  in  a  suit  by 
owner  of  the  adjoining  tract  for  trespass. 
Ive$  V.  Jones,  40  D.  421. 

A  contract  that  if  promisee  will  pay  a  note 
on  whic^  he  is  indorser.  the  promisor  will  pay 
him  a  specified  sum,  followed  by  payment  of 
the  note  by  the  promisee,  is  a  valid  contract^ 
and  will  support  an  action  for  sum  prom- 
ised. L'Amoreux  v.  Oculd,  67  D.  624. 

A  parol  agreement  to  deliver  up  a  judg- 
ment with  execution  thereon  issued  "  to  be 
satisfied,"  in  consideration  of  the  settlement 
of  and  indemnification  against  a  claim  which 
is  being  made  asainst  the  promisor  by  a 
third  party,  and  for  services  rendered  in  die- 
clostDg  evidence  for  trial,  is  binding,  and  is 
a  complete  defense  to  a  suit  on  the  judg- 
ment, although  the  promise  was  made  to  and 
the  consideration  came  from  but  one  of  the 
defendants.     Cobb  v.  Cowdery,  M  D.  370. 

2.  Contracts  relative  to  land.  —  If  distinct 
contracts  for  undivided  moieties  of  a  tract  of 
land  be  made,  though  one  of  them  should  be 
vacated,  the  other,  if  fair,  should  be  pei^ 
mitted  to  stand.     Corneal  v.  May,  12  D.  453. 

A.  having  a  life  estate  in  certain  land^ 
and  owning  stock  thereon,  conveyed  th« 
same  to  defendant  on  condition  that  h« 
should  support  her  for  life,  which  he  did. 
After  her  death  her  executor  brought  action 

*  Agreements  to  Indemnify  against  coni^ 
quences  of  iilegal  set|  when  void,  see  notoi  40  IK 
fi6-427. 
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to  recover  for  use  and  occupation  of  the  lands 
and  for  yalne  of  the  property,  alleging  that 
the  conveyance  waa  void,  A  being  mentally 
imbecile  at  the  time  it  waa  made.  Htlit 
that  the  plaintiff  coo  Id  not  recorer  in  the 
absence  of  bad  faith  or  frand  on  the  part  of 
the  defendant  Young  v.  Steveru,  2  K.  202; 
compare  Oilman  ▼.  MeArdk^  52  R.  41. 

3.  CcmtracU  reUahe  to  personal  yropertff,  — 
The  owner  of  a  female  domestic  animal 
may,  during  the  period  of  gestation,  contract 
for  the  sale  of  the  increase  of  anch  aniraaL 
McCarty  v.  Bltmna,  26  D.  262. 

Where  one  a^ees  to  lend  hia  credit  to 
another  to  enable  the  latter  to  manufacture 
goods,  stipnlatins  that  he  shall  have  the 
right  to  take,  at  his  pleasure,  the  articles  so 
maaufactnred,  and  sell  them  and  apply  the 
proceeds  to  the  extinction  of  the  debt,  such 
contract  will  be  held  valid  as  between  the 
parties  themselves,  and  also  as  to  the  credi- 
tors of  the  manufacturer,  where  possession  is 
taken  under  the  contract  before  the  credi- 
tors attach.     Catkhur,  Lodcwood,  41  D.  143. 

The  president  of  the  deteudant  bank  in- 
formed the  plaintiff  that  the  bank  was  about 
to  be  reorganized,  and  that  if  he  would  act 
as  a  director,  and  his  firm  would  continue  to 
give  the  bank  their  business  and  use  their 
influence  in  its  behalf,  they  would  give  him 
ten  shares  of  the  stock.  The  plaintiff  ac- 
ceded, was  elected,  and  served  as  director, 
and  his  firm  continued  to  give  the  bank  their 
busiuess.  Hddf  that  the  agreement  to  ^ve 
the  stock  was  valid,  and  enforceable  against 
the  bank.  Rich  ▼.  State  Nai,  Bank,  29  R.  382. 

4.  PromiM  to  devise  property.*- — One 
may  make  a  valid  agreement  bmding  himself 
legally  to  make  a  particular  disposition  of 
his  property  bv  last  will  and  testament. 
Johuon  w.  HubbeU,  66  D.  773. 

6.  Contracts  for  services.  —  On  the  trial 
of  an  action  for  damages  for  breach  of 
contract,  it  appeared  that  defendant^  a 
judgment  creditor  of  plaintiff,  had  asreed 
with  him  that  the  judgment  debt  should  be 
liquidated  by  plaintiff  s  grinding  a  quantity 
of  com  to  be  furnished  by  defendant,  suffl- 
eient  to  pay  off  the  debt,  at  eight  cents  per 
bushel  of  meal  delivered  to  defendant, 
plaintiff  agreeing  to  grind  all  com  delivered 
to  him  under  the  contract  at  that  price;  and 
that  defendant,  after  delivering  a  portion  of 
the  com,  had  declined  to  deliver  more,  and 
had  collected  the  balance  of  the  debt  out  of 
plaintiff  under  execution.  Held^  that  the 
contract  was  valid.  Oldham  ▼.  Kerehner,  28 
R.  302. 

The  owner  of  a  few  of  a  large  number  of 
bales  of  cotton  stored  in  a  burning  ware- 
house, having  saved  a  part  of  the  cotton,  de- 
claring at  the  time  that  if  he  could  not  hold 
it  under  the  law,  he  would  surrender  it  on 
being  paid  for  his  labor  and  expense  in  sav- 

*  As  to  agreements  to  mal^e  particular  disjiosl- 
Oon  ol  property  \>j  will,  see  note,  66  D.  7tf»-7M. 


inc  and  baling  it,  and  the  warehoosemaa, 
wnh  knowledge  oi  the  services  of  and  thi 
terms  on  whidi  thev  were  being  randsrsd, 
having  assented  thereto  or  aoqniesoed 
therein,  —  held,  a  contract  entitling  the  psr- 
son  rendering  the  services,  the  eotton  not 
being  identified  as  his  own,  to  payment  for 
his  labor  and  expense,  and  to  its  po«aession 
until  he  was  paid.  Seals  ▼•  Mdsmmdsomf  49 
R.  51. 

6.  MisceUaneoHs  cams, —  A  bond  given  by 
the  husband  to  the  father  of  his  wife,  for  her 
maintenance,  after  a  voluntaiy  aepantioo, 
is  a  valid  oontract^  and  an  action  can  be 
maintained  theroon.  Page  ▼•  TrmfmU^  %  D. 
41. 

The  consideration  of  a  contract  waa,  that 
onto  of  the  contracting  parties  should  with- 
draw opposition  to  bankruptcy  proceeding 
pending  against  his  firm,  and  consent  to  an 
adjudication  against  them.  Held^  that  the 
consideration  was  ralid.  Saa\ford  ▼.  ^10- 
ford,  20  R.  647. 

A  note  given  on  the  completion  and  eettle- 
ment  of  an  illegal  business,  by  one  of  the 
partners  therein  to  the  other,  for  profits 
thereof,  is  valid  and  enforoeabUiw  Ds  Loam  v. 
7'revmo,  30  R.  101. 

A  contract  to  pay  money,  in  ooasideralioB 
that  a  railway  company  will  construct  its 
road  to  a  certain  point,  is  valid.  First  NaL 
Bank  V.  Hendrie,  31  K.  153. 

A  certificate  of  permanent  scholarship  in 
a  college  is  a  valid  contract.  Howard  Ooilegs 
V.  Turner,  46  R.  326. 

S.,  an  attorney  at  law,  pat  into  the  hands 
of  W.,  another  attorney,  a  demand  against 
T.,  under  the  agreement  that  T.  was  to  be 
forced  into  bankmptcv,  and  if  S.  was  ap- 
pointed assignee  he  and  W.  should  share  the 
attorney's  fees  and  assignee's  commissions. 
Held,  not  invalid.  Bedkk  ▼.  Woolworth,  52 
R.  410. 

83.  Uncertainty.*  —  Every  agreement 
required  by  the  statnto  of  fr«nds  to  be  in 
writing  must  be  certain  in  itself,  or  capable 
of  being  made  so  by  a  reference  to  something 
else,  wherebv  the  terms  can  be  aeoertainea 
with  reasonable  precision,  or  it  cannot  be  eai^ 
ried  into  effect    Abeel  ▼.  RadcUf,  7  IX  377. 

Contract  is  entire,  and  not  void  for  nnoei^ 
tainty,  whereby  a  party  nndertakes  to  con- 
struct a  feeder  for  a  canal  for  a  certain  snin, 
without  any  stipulation  as  to  time  for  per- 
formance or  payment^  the  contract  stating 
that  "what  is  meant  by  the  feeder  is  the 
dam,  ffuard-cate,  culverts,*'  etc,  "in  fiart^ 
every  kind  of  work  connected  with  fetdiing 
the  water  into  the  canaL**  PhUps  ▼.  ShtU/omt 
23  D.  659. 

Contract  in  writing  must  speak  for  itselt 
unless  it  is  clearly  shown  that  a  stipulation 
was  omitted  through  frand  er  mistake. 
Halts  Appeal,  100  D.  584. 

*  Marfftoal  memoranda,  when  deemed  tobe  a^ 
teratlons  of  contract,  see  note, » IL  «HHIi 


The  defendant  wrote  the  plaintiff:  "We 
are  anthorized  to  offer  Michigan  fine  lalt  in 
full  car-load  lots  of  eighty  to  ninety -five  bbls., 
delivered  in  your  city,  at  eighty-five  cents 
per  bbL"  The  plaintiff  telegraphed:  "  Your 
letter  of  yesteroay  received  and  noted.  Yon 
may  ship  roe  2,000  bbls.  of  Michigan  fine  salt 
as  offered  in  your  letter."  Btldf  not  a  bind- 
ing contract.     Moultan  v.  Kershaw,  48  R.  516. 

84.  Want  of  consideration.  —  Sale  of 
a  lottery  ticket  supposed  to  have  drawn  a 
prize,  bnt  which  in  fact  had  drawn  a  blank, 
lA  not  void  for  want  of  consideration.  Bar- 
num  V.  Bamum,  21  D.  689. 

A  proposal  is  not  void  for  want  of  consid- 
eration,  where  on  its  account  acts  have  been 
performed,  of  a  nature  to  support  a  contract. 
Jiorte  V.  Bellows,  28  D.  372. 

A  note  given  for  a  void  patent  risht  is 
without  consideration  and  void.  Diclntison 
▼.  HaU,  25  D.  390. 

A  covenant  by  the  vendor  that  he  has  a 
good  right  to  sell  and  convey  snch  patent 
right,  and  will  warrant  the  same,  furnishes 
no  valid  consideration  for  such  a  note.     lb. 

Vendor's  belief  that  such  right  is  valuable 
will  not  support  an  action  on  such  note.     76. 

A  promise  to  release  one  of  the  makers  of 
a  joint  and  several  note,  because  of  his  pay- 
ing a  part  thereof,  is  without  lawful  consid- 
eration, and  void.  8mUh  v.  Bartholomew,  35 
D.  365. 

Inadequacy  of  consideration  does  not  in- 
validate a  contract,  if  it  be  not  utterly 
worthless  in  fact  and  in  law.  Spatm  v.  Ball- 
well,  46  D.  346. 

86.  Incapacity  to  contract  by  reason 
of  mental  weakness. — The  question  in 
all  cases  where  incapacity  to  contract,  from 
defect  of  mind,  is  alleged,  is  not  whether  a 
person's  mind  is  impaired,  nor  whether  he  is 
afliicted  by  any  form  of  insanity,  but  whether 
the  powers  of  his  mind  have  been  so  affected 
by  his  disease  as  to  render  him  incapable  of 
transacting  business  like  that  in  question. 
DenneU  v.  DenneU,  84  D.  97. 

Weakness  of  understanding  is  not  of  itself 
any  objection  to  validity  of  contract,  if  the 
capacity  remains  to  see  things  in  their  true 
relationii,  and  to  form  correct  conclusions; 
although  it  may  furnish  ground  of  suspicion 
of  improper  infiuence.     Jb. 

Where  a  person  of  unsound  mind  makes  a 
contract  which  is  beneficial  to  him,  the  law 
supplies  or  presumes  the  existence  of  the  re- 
quisite capacity,  or  for  his  protection  estops 
the  other  party  to  set  up  and  sustain  this 
objection.     Allen  v.  Bei-ryhill,  1  R.  309. 

86.  or  intoxication.* — Intoxica- 
tion will  avoid  a  contract,  if  it  is  so  extreme 
that  the  party  sought  to  be  charged  was  in- 
capable or  clearly  perceiving  or  assenting. 
Wade  V.  Colvert,  12  D.  652;  French  v. 
French,  31  D.  441. 

•As  to  the  validity  of  instruments  exeoured 
In  a  state  of  Intoxication,  see  note,  21  E.  2<i-3A. 
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Drunkennesa  can  be  set  ap  as  a  defense 
against  a  oontraott  only  where  it  was 
brought  about  by  the  other  psrty,  er  is  so 
total  as  to  be  palpable  evidence  of  fraud  ia 
the  person  enterine  into  a  oontraet  with  one 
so  intoxicated.  Surroughs  t.  RMnum,  23 
D.  717;  Woodwn  t.  OarAm,  14  D.  743;  Bef- 
noUU  V.  D^^ums,  76  D.  101. 

A  note  obtaineid  from  an  intoxicated  per- 
son will  not  bind  him  where  the  intoxicatiea 
is  such  as  to  deprive  him  of  his  reason,  parti<^ 
ularly  where  we  inebriety  hat  been  occa- 
sioned by  the  contrivance  of  the  ether 
party.    Jyewell  ▼.  Fisher,  49  D.  66. 

The  drunkenness  of  the  maker  of  a  note 
is  not  a  defense  against  a  holder  in  good 
faith,  in  the  absence  of  proof  of  fraud,  or  el 
his  total  incapacity.  MUler  ▼.  FitUe^,  12  K. 
306. 

A  note  obtained  for  an  insufficient  con- 
sideration, from  a  person  enfeebled  in  mind 
and  body  by  disease  and  lonff-continned 
drunkenness,  and  at  the  time  oi  its  ezece- 
tion  under  the  influence  of  intoxicating 
liquor,  is  presumptively  fraudulent^  and  can 
only  be  sustained  by  evidence  of  a  fair  con- 
sideration, and  fair  and  honest  dealing  on 
the  part  of  the  claimant.  Holland  ▼.  Barmtf 
25  R.  696. 

A  contract  may  be  avoided  by  the  legal 
representatives  of  one  of  the  parties,  on  uis 
ground  of  his  having  been  drunk  when  it 
was  made,  although  snch  intoxication  was 
not  occasioned  by  the  procurement  of  the 
other  party.     Wigglemoorth  v.  Steers,  3  D.  603w 

The  capacity  of  a  party  to  a  contract  by 
reason  of  intoxication  ia  a  question  of  fact 
for  the  jury.  Reynolds  v.  Dechaums,  76  D.  101. 

The  contracts  of  a  person  intoxicated  at 
the  time  they  were  made  are  Toidable,  but 
not  void,  and  to  defend  against  a  oontraet 
on  the  ground  of  drunkenness,  it  must  have 
been  rescinded  by  restoring  whatever  was 
received  as  the  consideration  thereof.  Joesi 
V.  Williams,  13  R.  377. 

Where  one  bid  off  real  estate  at  a  public 
sale,  and  afterward,  while  so  intoxicated  as 
not  to  know  what  he  was  doing,  signed  a 
contract  to  complete  the  purchase  and  paid 
part  of  the  purchase-money,  —  held,  that  he 
might  avoid  the  contract  and  recover  the 
money  so  paid.     B^isf^  v.   Breinig,  67  R.  469. 

87.  Unconscionable  contracts.*— A 
wife  and  her  husband,  in  oonsidera^n  of 
the  satisfaction  of  a  demand  of  $600  against 
the  husband,  and  the  payment  to  them  of 
$275,  absolutely  assigned  to  A  and  B  a  policy 
in  favor  of  the  wife  on  her  husband's  life; 
A  paid  the  subsequent  premiums  until 
maturity,  when  the  amount  due  was  $1,477.73; 
the  insurers  refused  to  pay  it  without  the 
wife's  receipt  on  the  policy,  which  she  re* 
fused  to  sign  without  receiving  $477.73 
when  the  policy  was  collected.     Accordingly 

*  What  is  deemed  to  be  an  unconscionable  cob- 
tract,  see  note,  bS  U.  Itf2-1M. 
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A  executed  a  written  agreement  to  pay 
her  that  inm  on  the  payment  of  the  policy, 
when  ihe  signed  her  name,  and  A  and  B 
received  the  fall  amount.  In  an  action 
against  them  on  the  agreement,  —  Jieldf  that 
it  v^as  nnconscionable,  and  not  enforceable 
beyond  an  amount  fairly  due  for  her  service 
aud  inconvenience  in  writing  her  name. 
Kelley  v.  CapUce,  33  R.  179. 

A  young,  dissolute,  and  inexperienced 
spendthrift  mortgaged  all  the  real  estate  to 
which  he  was  entitled  under  his  father's  will, 
for  $5,000,  as  collateral  to  his  note  for  that 
amount,  made  up  as  follows:  $1,000  in  cash; 
a  due-bill  of  $47  surrendered;  $199  interest 
credited  on  a  previous  mortgage;  $110.35 
premiums  paid  on  a  life  insurance  policy 
assigned  to  the  mortgagee;  and  $556.75  re- 
tained to  pay  subsequent  annual  premiums 
thereon;  and  $3,200  for  a  conveyance  of  160 
acres  of  land  worth  $1,000.  The  mortgagee 
was  familiar  with  the  mortgagor's  circum- 
stances, and  required  him  to  buy  the  land 
as  a  condition  of  lending  the  money,  although 
the  mortgagor  knew  nothing  of  the  land  and 
had  no  use  for  it.  Held,  unconscionable, 
and  that  the  land  shonld  be  redeeded,  but 
that  the  mortgage  should  stand  for  the  actual 
loans,  indebtedness,  advances,  and  credits, 
if  the  insurance  policy  were  reassigned. 
Butler  r.  Duncan,  41  R.  711.  S.  P.,  Brown 
V.  If  all,  61  R.  375. 

88.  Fraud  and  deceit.  —  An  agree- 
ment procured  by  mistake  or  fraud  is  not 
void,  but  voidable  only.  Smith  v.  Hombade, 
14  D.  122. 

The  statute  against  frauds,  declaring  void 
all  contracts,  for  the  purpose  of  defrauding 
bona  JUU  creditors  or  purchasers,  applies  to 
such  persons  only.  The  parties  to  such  con- 
tracts, as  between  themselves,  are  left  to 
their  common-law  rights.  Norris  v.  Harris, 
35  D.  138. 

False  representations  as  to  future  events 
will  vitiate  a  contract,  where  those  events 
depend  upon  the  acts  of  the  party  making 
the  reprebentations  and  form  the  inducement 
for  the  contract.  IlemUrson  v.  San  Antonio 
etc  R,  /?.  Co.,  67  D.  675. 

False  representations  need  not  be  made 
with  intent  to  deceive  or  defraud,  in  order  to 
vitiate  a  contract;  if  made  through  careless- 
ness, mistake,  or  ignorance,  they  will  have 
the  same  effect.     lb. 

Equity  will  annul  a  contract  for  the  pur- 
chase of  land  entered  into  by  an  imbecile, 
without  counsel,  by  which  he  agrees  to  pay 
twice  the  true  value  of  the  laud,  and  is 
otherwise  imposed  upon  by  the  fraudulent 
representations  of  the  vendor.  Oarrow  v. 
Brown,  86  D.  450. 

Contracts  are  presumed  to  be  fair,  and  not 
unlawful  or  frauiiulent,  and  the  burden  is  on 
the  party  attacking  them  as  fraudulent  to 
prove  the  fraud  by  positive  or  circumstantial 
evidence.     Oiddinys  v.  Steele,  91  D.  336. 


Evidence  is  admissible  to  show  that  a 
terial  stipulation  in  a  written  oontraot  was 
founded  on  the  misrepresentations  and  fnod 
of  one  of  the  parties.  MamU  ▼•  Orou,  94 
D.  62. 

89.  Duress.  — A  oontraet  made  with  • 
widow  immediately  after  the  death  of  her 
husband,  while  his  body  remained  anburied, 
under  circumstances  calculated  to  intimidats 
her  into  executing  it^  and  by  which,  for  a 
nominal  consideration,  she  relinquished  a 
legacy  left  her  by  her  husband,  wae  held  un- 
reasonable, and  canceled  by  the  chancelloc. 
Stewart  v.  Stewart,  23  D.  396. 

A  party  who  binds  himself  unwillingly 
and  under  restraint  ia  not  deemed,  in  the 
eye  of  the  law,  a  participant  in  an  ilticti 
covenant.     Schmidt  v.  Barier,  87  D.  527. 

90.  Void  In  part,  void  in  toto.  — 
Though  part  of  the  consideration  be  merely 
void,  a  contract  may  be  supported  by  the 
residue  of  the  consideration  if  good  per  ae; 
but  if  part  be  illegal,  it  vitiates  the  whole. 
Cobb  V.  Cowdery,  94  D.  370;  Patton  v.  Oiimer, 
94  D.  665. 

If  a  contract  consists  of  two  distinct  parts 
readily  severable,  and  one  {>art  is  void  bat 
the  other  not,  the  oourt  will  enforce  that 
part  which  is  valid.  TreadweU  t.  Doum,  94 
D.  770. 

The  doctrine,  **  void  in  part^  void  is  M6,* 
does  not  apply  to  instruments  or  oontractfc 
containing  void  parts,  if  the  valid  parts  caa 
be  separated  therefrom,  except  where  a  stat- 
ute, by  its  express  terms,  declares  the  whole 
instrument  or  contract  void  on  account  of 
some  provision  which  is  unlawful,  or  where 
there  is  some  all-pervading  vice,  such  as 
fraud  or  some  unlawful  act  which  is  con- 
demned by  public  policy  or  the  common  Iaw» 
and  avoids  all  parts  of  the  transaction  be- 
cause all  are  alike  infected.  Koomtz  ▼.  Ham^ 
nibal  S,  ^  L  Co,,  97  D.  325. 

Where  the  plaintiff  had  purchased,  in  this 
state,  a  lot  and  the  building  thereon,  and  a 
large  quantity  of  intoxicatmff  liquors  and 
the  fixtures  of  a  bar  in  the  building,  for  a 
gross  sum  of  four  thousand  dollars,  and  ne 
separate  price  was  fixed  or  agreed  upon  for 
the  lot,  or  intoxicating  liquors,  or  the  fix- 
tures, and  the  contract  as  to  the  liquors  and 
fixtures  was  in  contravention  of  the  prohibi- 
tory liquor  law,  —  held,  that  it  was  wholly 
void,  and  could  not  be  specifically  enforced. 
Gerlach  v.  Skinner,  55  R.  240. 

91.  Batification  of  void  contracts.  — 
A  void  contract  is  one  that  is  a  nullity,  ob- 
ligatory on  neither  psrty,  and  insusceptible 
of  ratification.  Breckemidge  ▼.  Ormsbff,  19 
D.  71;  Newell  v.  Fisher,  49  D.  66. 

An  illegal  contract  can  neither  be  ratified 
nor  become  the  consideration  for  a  subse- 
quent promise.  BouteUe  ▼.  Mekmiff,  49  D. 
162. 

A  voidable  contract  is  one  where  only  one 
of  the  parties  is  bovind,  er  that  is  the  ea^ 
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Ject  of  confirmatuui.  BredKmidge  ▼.  Omuiby, 
19  a  71. 

The  rule  that  a  roidabla  deed  cannot  be 
confirmed  by  a  seoond  deed,  unless  the  first 
was  known  not  to  be  binding  when  the 
•econd  one  was  executed,  has  no  application 
to  a  contract  which  has  no  vice,  but  is  fair, 
and  in  respect  to  which  the  only  question  is, 
whether  or  not  it  continues  to  be  a  contract 
between  the  parties.  FcUli  v.  CaiyeTUer,  28 
D.  592. 

Acts  done  under  such  a  contract  establish 
its  subsistence,  and  do  not  constitute  a  case 
el  confirmation,  but  of  performance.    lb, 

99.  In  g«iioraL*--L  TlleffcU  contnieU 
nU  ef^forceabie.  — An  action  cannot  be  main- 
tained on  an  illegal  contract,  either  to  en- 
force it  directly,  or  to  recover  back  money 
paid  on  it  after  its  execution.  WM  v. 
rukhir9,  40  D.  419. 

Upon  a  oontract  growing  out  of  an  im- 
UBoral  or  illegal  tranaactioD,  or  one  in  viola- 
latioii  of  a  treaty,  and  directly  connected 
with  an  unlawful  act^  no  action  can  be  main- 
tained; but  if  it  be  executed,  courts  will  not 
disturb  it.    ffowell  v.  Fountain,  46  D.  415. 

If  the  connection  between  an  original  il- 
legal transaction  and  a  new  promise  can  be 
traced,  if  tiie  latter  is  connected  with  and 
grows  out  of  the  former,  no  matter  how 
many  times  and  in  how  many  different  forms 
it  may  be  renewed,  it  cannot  form  the  basis 
of  a  recovery.  Repeating  a  void  promise 
cannot  give  it  validi^.  Oomatoek  v.  Xhraper, 
63  D.  78. 

Where  plaintiff  requires  any  aid  from  an 
illegal  transaction  to  establish  his  demand, 
he  must  fail;  but  if  the  cause  of  action  be 
unconnected  with  the  illesal  act,  and  is 
founded  upon  a  distinct  ana  collateral  con- 
sideration, it  will  not  be  affected  by  his 
former  unlawful  conduct.  PhaUn  v.  Clark, 
50  D.  253;  Bwk  v.  A(bw,  62  D.  564. 

A  contract  is  illegal  when  it  violates  good 
morals,  or  is  opposed  to  public  policy,  or  is 
infected  with  fraud,  or  violates  the  proviaions 
of  a  public  statute.  Ohio  L.  /.  A  T.  Co, 
V.  M.  /.  dt  r.  Ob.,  53  D.  742.  S.  P.,  CUy 
Bank  q/  New  Haven  v.  Perkhu,  86  D.  332; 
Schmidt  V.  Barker,  87  D.  527;  Bowman  v. 
Qonegal,  92  D.  537;  Tatntm  v.  KtUey,  94  D. 
717. 

An  a^eement  by  a  justioe  of  the  peace  to 
indemnify  one  whom  he  summons  to  assist 
him  in  niaking  an  arrest  cannot  be  recovered 
en,  if  such  arrest  was  unlawful.  Cumpeton 
r,  Lambert,  51  D.  442. 

Agreements  to  perform,  or  indemnify  for 
the  performance  o^  unlawful  acts,  are  void. 
Aw 


*  As  to  actions  on  Illegal  contracts. 

Rights  of  peitlM  to  saoh  eontiaets, 
llL]68»U4 
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A  contract  in  violation  of  common  or 
statute  law  is  void  cUt  initio,  and  no  action  or 
suit  will  lie  to  enforce  it.  Ohio  L.  /.  nfe  T» 
Co.  V.  M,  L  A  T.  Co,,  53  D.  742. 

The  rule  preventing  suit  on  illegal  con- 
tracts relates  only  to  toe  remedy,  and  merely 
denies  the  parties  any  remedy  upon  them. 
lb. 

A  contract  is  so  connected  with  an  illegal 
act  that  recovery  cannot  be  had  thereon, 
whenever  it  is  necessary  for  the  plaintiff  to 
prove  such  contract  in  order  to  recover;  but 
if  the  riffht  can  be  established  without  such 
proof,  the  plaintiff  may  recover.  Buck  ▼. 
Albee,  62  D,66i. 

No  legal  protection  is  given  to  prohibited 
contracts,  prohibited  trades,  or  prohibited 
things;  but  persons  are  never  outlawed,  and 
their  lawful  property  is  under  the  protection 
of  the  state,  even  when  used  improperly. 
Mohnev  v.  Cook,  67  D.  419. 

A  court  will  not  pass  upon  the  validity  of 
an  illegal  oontract  A\ford  v.  Burke,  68  D. 
449. 

Where  the  intention  of  one  party  to  a 
contract  is  to  enable  the  other  to  violate  the 
law,  the  contract  is  corrupted  by  such  illegal 
intention,  and  is  void.  Tatum  v.  KtUey,  94 
D.  717. 

2.  Maxim,  *' In  pari  deScto."* -^Th9  gen- 
end  rule  is,  that  courts  will  not  aid  par* 
ties  to  illegal  contracts,  which  are  executory 
only,  to  recover  thereon;  and  where  the  con- 
tract is  executed,  a  court  will  not  aid  a  jxxr- 
Uceps  cnminis  in  setting  it  aside.  Capehart  v. 
Bankin,  100  D.  779.  S.  P.,  Green  v.  HoUingt- 
vjorth,  30  D.  680;  Miller  v.  Davideon,  44  D. 
715;  Schmidt  v.  Barker,  87  D.  527. 

The  law  will  not  assist  a  person  who  inten- 
tionalli^  aids  another  in  an  illegal  act,  and 
where  it  is  unlawful  to  keep  a  ume*pin  alley 
appurtenant  to  a  coffee-hoase,  a  carpenter  who 
builds  such  an  alley,  knowing  the  purpose 
for  which  it  was  coustructed,  cannot  recover 
the  price  of  erecting  it.  Spurgeon  v.  Mc- 
Elvxun,  27  D.  266. 

The  court  will  not  lend  its  aid  to  settle 
disputes  relative  to  invalid  contracts.  It 
will  notice  their  illegality  ex  officio,  and  allow 
it  without  any  plea  at  any  stage  of  the  pro- 
ceedings. Schmidt  v.  Barker,  87 1).  527;  JSovh 
man  v.  Oonegnl,  92  D.  5^57. 

93.  ContractB  prohibited  by  statute 
not  enforceable.* — 1.    In   general, — A 

Eromise  made  in  consideration  of  an  act  for- 
idden  by  law  is  void.  Linn  v.  Bank  q/ 
Illinoie,  25  D.  71;  Peraone  v.  Jones,  58  D. 
476. 

A  contract  the  consideration  of  which 
relates  to  the  perpetration  of  a  fraud,  or  con- 
templates the  performance  of  an  act  p  -o- 
hibited  by  law,  is  unlawful  and  cannot  l>o 
enforced.     Oravier  v.  Carrahy,   36  D.  608; 

*  Contracts  illegal  because  in  violation  of  law, 
or  for  or  about  ttiings  prohibited   by  law, 
notes,  26  &.  674-678;  80  £.  lOG-Ui. 
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Hibemia  T.  Corp.  ▼.  Henderson,  11  D.  593; 
/iToQier  ▼.  Vandewatert  47  D.  258;  Spalding 
v.  PreaUm,  50  D.  68. 

A  oontraot  to  reprint  any  literary  work, 
in  violation  of  a  rignt  of  copyright  secured 
to  a  third  person,  ia  void,  and  the  printer 
who  executea  such  contract,  knowing  the 
rights  of  such  third  person,  cannot  recover 
for  his  services.  NkhoU  v.  Buggies,  3  D. 
202. 

A  contract  designed  to  defraud  the  gov- 
ernment or  to  defeat  the  policy  of  a  statute 
of  the  United  States  is  illegai,  and  a  cause 
of  action  cannot  be  based  upon  it.  QuUek  v. 
Ward,  18  D.  389.^ 

Contracts  against  the  policy  of  a  public 
statute  will  be  set  aside  in  equity,  at  the 
instance  of  a  parUeept  erhniniH,  The  court 
does  not  interfere  for  the  sake  of  the  party, 
but  for  the  public  good.  Johnson  v.  Cooper, 
24  D.  602. 

Whether  a  oontract  is  malum  prohibitum  or 
mabim  in  m,  is  not  material;  for  in  either 
ease  the  courts  will  not  enforce  it.  Ohio  L, 
/.  ^  T,  Co,  V.  M,  L  A  T,  Co,,  53  D.  742. 

A  contract  in  violation  of  the  constitution 
of  the  United  States,  whether  made  by  the 
United  States,  a  state,  or  an  individual,  is 
invalid.    PaUon  v.  Oikner,  94  D.  665. 

The  rule  as  to  when  contracts,  in  contra- 
vention of  the  statute,  are  void,  stated. 
Lesier  v.  Howard  Bank,  3  R.  211. 

Such  a  contract  is  not  made  valid  by  a 
■nbseqnent  repeal  of  the  statute.  Woods  v. 
Armstrong,  25  R.  671. 

A  oontract  to  rent  a  house  for  a  purpose 
forbidden  bv  a  valid  city  ordinance  is  illegal, 
and  cannot  oe  enforced.  Milnit  v.  Davidson, 
16  D.  189. 

An  action  cannot  be  maintained  upon  a 
oontract  made  bv  city  officers  in  violation  of 
law,  as  where  they  refuse  to  obey  a  statute 
requiring  the  oontract  to  be  let  to  the  lowest 
bidder.     Fox  v.  New  Orleans,  68  D.  706. 

No  action  lies  to  recover  a  miuor'a  wages 
oarned  in  an  employment  in  which  by  statute 
minors  are  forbidden  to  be  engaged.  Birhett 
▼.  Chatterton,  43  R.  30. 

2.  Penalty  imposed  implies  prohibition.  — 
Contracts  violating  a  public  statute  are 
equally  void  whethec  the  prohibition  is  ex- 
press or  implied;  i.  e.,  whether  the  statute 
expressly  prohibits  the  thing  to  be  done,  or 
only  imposes  a  penalty  on  'the  person  doing 
it.  Ohio  L,  I,  d:  T,  Co,  v.  M,  I.  Je  T,  Co.,  53 
D.  742;  MiicheU  v.  Snath,  2  D.  417;.  Seiden- 
bender  v.  Charles,  8  D.  682;  Wilson  v.  Spencer, 
10  D.  491;  Sharp  V.  Teese,  17  D.  479;  O'Don- 
neU  V.  Stoeeney,  39  D.  346;  Columbia  Bank  etc. 
Co,  V.  Haldeman,  42  D.  229;  Milton  v,  Haden, 
70  D.  523;   Woods  v.  Arjnstrong,  25  R.  671. 

Thus  an  unlicensed  real  estate  agent,  sub- 
ject to  penalty  for  doing  business  without  a 
ucense,  cannot  recover  compensation  under 
contraet  for  such  bnsinesa.  Jolmson  v.  Hu- 
Hugs,  49  B.  i3i. 


3.  Illustrations,  — A  sale  of  liquor  to  be 
used  as  a  beverage,  and  for  resale  at  a  bar, 
under  a  license  **  to  sell  wine  and  spirttaoai 
liquors  for  medical,  mechanical,  and  chemical 
purposes,  and  for  no  other  use  or  purpose," 
IS  illegal,  and  raises  no  oonsideraticm  which 
can  bo  enforced.  Adams  v.  Hackett,  59  D. 
376. 

Vendor  cannot  recover  stipulated  prioa  of 
intoxicating  liquors  sold  in  Vermont,  whers 
any  portion  of  the  contract  of  sale  is  trans- 
acted within  that  state;  but  if  he  does  nothiog 
to  forward  the  illegal  contract  within  ths 
state,  he  may  recover,  notwithstanding  b« 
may  know  of  the  illegal  purpose  to  which  th« 
article  is  to  be  put.  Backman  v.  Wright^  66 
D.  187. 

An  officer  in  the  United  States  army  agreed 
to  pay  a  soldier  a  sum  of  money  per  month, 
in  addition  to  his  government  pay,  as  a  leader 
of  a  band  of  music  The  membera  of  the 
band  were  all  privates  in  the  United  Statei 
army,  and  were  employed  by  the  officer  as  s 
band  at  his  headquarters.  In  an  action  b^ 
the  leader  of  the  l>and  to  recover  the  addi- 
tional sum  per  month,  —  held,  that  the  con- 
tract was  in  direct  violation  of  the  policy  of 
the  acts  of  Congress,  and  that  no  action  could 
be  maintained  thereon.  Capehari  v.  Ramkin, 
100  D.  779. 

Plaintiff  and  defendant,  in  pursuance  of  an 
agreement  to  that  effect,  went  to  Canada  ia 
1864  for  the  purpose  of  procuring  men  to  bt 
enlisted  in  the  United  States  army,  and  be- 
fore ffoing,  and  also  while  there,  plaintiff 
loaned  to  defendant  money  to  pay  his  ex- 
penses. In  an  action  to  recover  such  monev, 
—  held,  that  the  contract,  having  for  its  oo- 
ject  the  violation  of  a  law  of  &Dada,  was 
void,  and  that  the  plaintiff  could  not  recover. 
HaU  r,  CosUllo,  2  R.  207. 

Plaintiff  defendant,  and  two  others,  one 
of  whom  was  an  engineer  upon  the  state 
canals,  entered  into  an  agreement  in  the 
nature  of  a  copartnership  to  put  in  a  bid  for 
certain  canal-work.  Tnis  a^eement  waa 
forbidden  by  statute.  The  bid  waa  put  in, 
but  before  it  was  awarded,  one  H.,  who  was 
a  higher  bidder  for  the  same  work,  purchased 
the  oid  for  four  hundred  dollars,  giving  his 
note  therefor.  It  was  afterward  arranged 
that  plaintiff  should  collect  the  note,  and  that 
each  of  the  parties  interested  should  receive 
one  hundred  dollars  of  the  proceeds.  De- 
fendant was  not  paid.  Heid,  that,  the  origi- 
nal agreement  of  partnership  being  illegal, 
defendant  could  not  enforce  its  unexecuted 
provision  to  divide  the  four  hundred  dollars. 
WoodworUi  v.  Bennett,  3  R.  706. 

Five  coal  corporations  of  Pennsylvania 
entered  into  an  agreemenl^  in  New  York, 
by  which  they  agreed  to  divide  the  market 
for  the  bituminous  coal,  from  the  two  coal 
regions  of  which  they  had  control,  in  certain 
proportions;  to  appoint  a  committee  to  take 
oharge  of  the  boaineai  of  all  the  ooiporatioB^ 
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And  to  appoint  a  general  lales  agent,  to  be 
stationed  at  Watkins,  New  York.  By  the 
agreement,  it  was  further  provided  that  each 
company  was  to  deliver  its  proportion  of  the 
coal  at  snch  times  and  to  snch  parties  as  the 
committee  should  from  time  to  time  direct; 
that  the  committee  should  adjust  the  prices  of 
coal  in  the  different  markets;  that  the  sen- 
eral  agent  should  direct  a  suspension  of  ship- 
ment or  delirery  of  coal  by  any  of  the  com- 
panies making  sales  or  deliveries  beyond  its 
proportion.  A  statute  of  New  York  pro- 
vides that  *'  if  two  or  more  persons  shall  con- 
spire to  commit  any  act  injurious  ....  to 
trade  or  commerce,  they  shall  be  deemed 
guilty  of  a  misdemeanor."  In  an  action  on 
a  drait,  given  in  furtherance  of  this  agree- 
ment,— M^  that  it  was  in  contravention 
of  the  statute  and  against  public  policy,  and 
that  the  draft  was  tainted  with  the  illegality, 
and  could  not  be  recovered  upon.  MwrU 
Run  Coal  Co,  v.  Barclay  Coal  Co.,  8  R.  159. 

Defendant,  having  a  claim  against  the 
United  States,  emplo)red  plaintiff  to  collect 
it,  agreeing  to  pay  him  twenty  per  cent  of 
the  claim  when  collected.  The  United 
States  paid  the  money  to  defendant.  In  an 
.action  by  plaintiff  for  his  percentage,  —  held, 
that  the  agreement  was  in  contravention  of 
the  act  of  Congress  to  prevent  frauds  upon 
the  treasury  (10  U.  8.  Stats,  at  Large,  p.  170, 
sec  1),  and  was  therefore  void.  Jonu  v. 
Bbiektidgt,  12  R.  503. 

A  statute  enacted  that  if  any  person  should 
run  or  knowingly  permit  his  grain  to  be 
thrashed  by  a  thrashing-machine  the  rods, 
knuckle-joints,  and  jaclu  of  which  should  not 
be  boxed,  he  should  be  deemed  guilty  of  and 
punished  as  for  a  misdemeanor.  Held,  that 
one  who  rendered  servioe  in  thrashing  the 
^pnXik  of  another  with  a  machine  not  boxed 
in  conformity  with  such  a  statute  could  not 
recover  therefor.    DUhn  v.  AUen,  26  R.  145. 

Where  a  merchant  sold  a  fertilizer  without 
a  tag  stating  its  chemical  composition,  etc., 
as  required  by  statute  under  penalty,  and 
took  a  note  for  the  purchase-money,  —  htld, 
that  he  could  maintaun  no  action  on  the  note. 
McConntU  v.  KUchens,  47  R.  845.  Compare 
Woodtt  V.  Armstrong,  25  R.  671. 

94.  ezception«   to   the  rule.  — 

It  does  not  follow  that  making  a  contract 
void  in  order  to  obviate  a  public  mischief 
does,  necessarily,  render  all  subordinate  and 
derivative  contracts  void.  Rogera  v.  Waller, 
9  D.  758. 

If  the  law  violated  was  intended  to  pro- 
tect one  of  the  parties  against  the  acts  of  the 
other,  they  are  not  in  pari  delicto,  and  the 
party  designed  to  be  protected  may  recover 
money  paid  in  violation  of  such  law.  Qray  v. 
Robe»-U,  12  D.  :^3. 

Agreements  in  violation  of  revenue  laws 
of  foreign  nations  may  be  enforced  in  our 
courts.    AoAn  v.  Sdtooner  RenaUance,  62  D. 


If  part  of  the  agreement  is  oontrary  to  the 
statute,  this  does  not  avoid  or  annnl  other 
parts  of  it  which  are  separable  from  the  bad 
part,  and  not  founded  upon  it^  unless  the 
statute  expresslv  or  by  neoessary  implica- 
tion declares  the  whole  Toid.  Jtani  ▼• 
Bfaiher,  59  D.  181. 

The  contract  of  marriage  is  an  excsptioa 
to  the  rule.    Herveif  v.  Mostlry,  66  D.  515. 

If  an  agent  of  a  person  engaged  in  the  sale 
of  liquors  in  another  state  merely  takes  an 
order  of  a  person  residing  in  Iowa  for  a  quan* 
tity  of  liquor  to  be  forwarded  to  him,  which 
order  is  made  upon  and  subject  to  the  ap- 
proval or  disapproval  of  his  principa\,  the 
sale  will  be  regarded  as  made  in  the  state 
where  the  principal  resides,  and  the  case  will 
not  fall  within  the  statute  of  Iowa  makiujg 
void  contracta  for  or  on  account  of  intoxi- 
cating liquors.  TtgUr  v.  Shipman,  II  R. 
118. 

Statutes  required  of  sellers  of  commercial 
manures  the  ooservance  of  certaui  conditions, 
under  penalty,  but  did  not  declare  contracts 
for  sale  void  for  the  non-observance.  Held, 
that  a  seller  might  recover  on  snch  contract, 
although  he  hMl  failed  to  conform  to  the 
statutory  requirementi.  Nkmeyerr,  Wright^ 
40  R.  720. 

A  traveling  merchant,  who  hat  subjected 
himself  to  a  penalty  for  selling  goods  with- 
out a  license,  may  still  recover  their  price^ 
the  sale  not  being  expressly  prohibited  by 
the  statute.  MandeSbawn  v.  Chregovkh,  45  £L 
433. 

95.  Siindaj  contrscts.*— -A  contract 
made  on  Sunday  is  not  void,  and  does  not 
violate  the  New  York  statute  respecting  the 
observance  of  the  sabbath,  unless  it  is  to  be 
performed  on  Sunday,  in  which  ease  it  would 
be  invalid.     MerriU  v.  Barlt,  86  D.  292. 

Plaintiffs  contracted  to  publish  an  adver- 
tisement in  the  weekly  (Sunday)  edition  of 
their  paper  for  a  year.  Held,  that,  as  it 
does  not  appear,  and  was  not  to  be  presumed, 
that  the  contract  contemplated  any  labor  to 
be  done  on  Sunday,  it  must  be  held  to  be 
valid.     Sheffield  v.  Babmer,  14  R.  430. 

96.  Wager  or  gaming:  contracts. t — 
1.  In  aeneroL  —  A  bill  of  sale  of  soods  lost  at 
a  gambling-table  is  absolutely  void;  its  assign- 
ment, unaccompanied  by  actual  delivery  of 
the  goods,  is  no  consideration  for  a  note  or 
check.     Hockaday  ads.  WiUie,  40  D.  606. 

The  assignee's  willingness  to  run  all  risks, 
given  upon  receiving  such  bill  of  sale,  would 
not  make  it  a  good  consideration.     lb. 

If  possession  of  the  goods  was  actually 
given,  and  there  was  a  new  oontract,  un- 
tainted by  gaming,  it  would  be  a  good  con- 
sideration for  the  note  and  check.     lb. 

In  an  action  on  a  cwtifioate  of  deposit  by 


*  Contracts  made  on  Sunday,  validity  of, 
notes,  46  D.  287, 288;  88  B.  lM-187.    Bee  alio  Suil" 
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a  Mcond  indonoe  and  bona  Jlde  holder, 
the  fact  that  the  transfer  to  the  first  in- 
dorsee was  made  in  a  gambling-room  and  in 
a  gambling  transaction,  will  not  render  the 
transfer  void  under  an  act  against  gaming, 
there  beinff  no  evidence  that  the  considera- 
tion there&r  was  money  or  other  thing  of 
▼alae  lost  or  won  at  the  games  prohibited. 
Poormany,  Mills,  2  R.  451. 

In  an  action  for  fitting  up  a  house,  it  is  no 
defense  that  the  work  was  done  and  material 
furnished  with  knowledge,  on  part  of  plain- 
ti£r,  that  defendant  intended  to  use  the  house 
for  gambling  purposaa.  Michael  v.  Bacon,  8 
K.  138. 

A  lien  may  be  maintained  for  the  expense 
and  skill  bestowed  in  training  a  horse,  for 
illegally  running  races  for  bets  and  wagers. 
Barria  v.  Woodruff,  26  R.  658.* 

The  owner  of  property,  who  disposes  of  it 
by  lottery,  may  recover  it  from  the  drawer. 
Maiiin  ▼.  Hodffe,  58  R.  763. 

To  invalidate  a  loan  for  a  gambling  trans- 
action, the  lender  must  not  only  have  known 
the  use  intended,  but  must  have  been  im- 
plicated as  a  confederate,  though  not  neces- 
sarily for  gain.     Waugh  v.  Beck,  60  R.  354. 

2.  OpUoni,  futures,  and  margin  conlracts-i 
—  A  contract  for  the  sale  of  wheat,  to  be 
delivered  at  seller  s  option,  and  requir- 
ing margins  as  security,  and  providing 
that  the  failure  of  either  party  to  put  up 
margins,  on  demand,  according  to  the  mar- 
ket price,  should  authorize  the  other  to  con- 
sider the  contract  as  filled,  and  to  recover 
the  difference  between  the  market  price  and 
the  contract  price,  without  showing  an  offer 
or  ability  to  perform,  is  void.  Lyon  v.  Cut- 
hertson,  26  R.  349;  WhUeskies  ▼.  Bunt,  49  R. 
441. 

And  money  paid  thereon  mav  be  recovered 
under  the  statute,  from  the  broker  of  the 
party,  as  the  "  winner.**  Pearee  v.  Foot,  55 
k.  414. 

Such  a  contract  is  not  void  as  a  gambling 
contract  if  it  is  made  to  appear  that  the 
seller  intended  an  actual  delivery.  Wall  v. 
Schneider,  48  R  520. 

A  contract  upon  a  valuable  consideration 
to  purchase  gold  coin  at  a  certain  price  and 
within  a  specified  time,  deliverable  at  the 
seller's  option,  is  not  upon  its  face  a  wager 
coutract,  aad  is  piima  fads  valid.  Bigelow 
V.  Benedict,  26  R.  573. 

A  note  given  for  "  margins "  on  dealings 
in  "options "  is  not  within  the  statute  mak- 
ing void  all  notes  given  in  "betting"  or 
"gaining."    Shaw  v.  Clark,  43  R.  474. 

A  note  given  for  losses  in  a  speculation  in 
cotton  "  futures  *'  is  void  even  m  the  hands 
of  au  innocent  purchaser.  Cunningham  v. 
Nat,  Bank  qf  Augusta,  51  R  266. 

A  note  given  to  a  broker  for  margins  and 

*  Contracts   in   aid  of  horse-raoing,  whether 
valid,  see  note.  39  R.  77&-777. 
t  See  also  ii^ra,  ill. 
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eommiasions  on  stock  tnuuaetioiii^  wh«R 
there  is  no  intention  to  deliver  and  nooepi  the 
stocks,  is  void.  SeeUgaon  ▼.  Lewss,  57  &.  59X 
The  parties  lived  in  PennsylvMu%  when 
plaintiff  was  a  stock-broker.  Plaintit 
bought  stocks  and  grain  in  ths  mmrkets  of 
New  York,  Baltimore,  Chicago^  nnd  Fhil^ 
delphia  for  defendant^  on  margins^  and  aned 
for  servioest  advances*  and  interest  in  these 
transactions.  Beld,  1.  That  svidenos  was 
competent  to  show  that  they  wsra  rsaUy 
waeer  transactions,  although  Uwfol  in  fetm; 
2.  That  they  were  to  be  nUed  by  thalawsof 
Pennsylvania;  8.  That  there  conld  be  ■• 
recovery.    Stewart  v.  Schall,  57  K  327. 

97.  tmmoral  contracts.* — An  sz^ 
cuted  contract^  founded  on  an  immoral  eon- 
sideration,  is  binding  on  the  parties  at 
common  law.     Denion  v.  BngUAy  10  D.  638. 

A  contract  made  in  oonsideration  of  fntore 
illicit  cohabitation  is  void.  Ouaack  ▼•  If  A^ 
12  D.  669.t 

A  man  had  sexual  oonnection  with  sa- 
other's  wife  under  promise  of  marriage. 
She  became  pregnant  and  thraatencNi  htm 
with  prosecution.  He  then  promised  to 
make  a  will  giving  all  his  property  to  her 
and  the  child.  iTe^o,  not  enf  oroeablsi.  Drtm- 
nan  v.  Douglas,  40  R.  595. 

Plaintiff  sold  furniture  to  defendant*  wiA 
knowledge  that  it  was  to  be  used  in  fitting 
up  a  house  of  ill-fame.  BtH,  in  an  actios 
for  the  purchase  price,  that  the  defense  that 
the  contract  was  one  against  public  morals 
was  not  available.  MaAood  v.  Teaba,  21  B. 
546;  Bubbard  ▼.  Moore,  13  R.  128. 

A  contract  to  sell  a  house  to  one  who  in- 
tends to  keep  it  as  a  bawdy-hoosa  is  not 
illegal  merely  because  the  vendor  knows  the 
intention.     Sprague  v.  Booneg,  52  R^  383. 

A  contract  was  made  between  amployefs 
on  the  one  hand  and  a  elerk  and  a  dnymsa 
on  the  other,  for  the  delivery  of  sacks  of  mesl 
and  flour  from  the  mill  of  the  former,  wherebj 
the  clerk  was  to  make  ont  and  send  with 
each  dray-load  a  correct  note  of  the  namber 
of  sacks  put  upon  the  dray,  and  any  excess 
of  sacks  delivered  by  the  drayman  above  the 
number  noted  in  the  ticket  was  to  be  cred- 
ited to  the  drayman  and  charged  to  thederk, 
and  any  deficiency  was  to  be  charged  to  the 
drayman  and  credited  to  the  derk,  the  clerk*s 
place  being  in  the  mill,  and  the  drayman  net 
being  allowed  to  enter  it.  Beld,  not  im- 
moral or  illegal.     Mah^v,  MiUers,  34  R  104. 

98.  Contracts  contrary  to  publia 
policy,  generally.^—  When  private  rights 

*  Illegal  or  immoral  oontracts,  defense  afalnil 
recovery  of  money  collected  on,  see  note,  W  Dl 
bl-«8. 

t  Cohabitation,  unlawfol,  as  a  conslderatlen* 
see  note.  12  D.  876-677. 

I  What  contracts  are  void  as  against  pnblls 
policy,  see  note,  66  D.  806-614. 

Contracts  faclUtacinK  dissolution  of  mairlsfs 
are  void,  see  note,  S8  u.  '21*2. 

Contracts  for  production  or  dlsrovery  of  Sffr 
dencOf  when  void,  see  aoU,  SA  d.  g7fr-4Da 
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oooflict  with  oonaideratioiis  of  public  policy, 
the  former  must  yield.  WUdey  t.  Collier, 
61  D.  346. 

Before  a  court  shoald  determine  a  oontract 
to  be  Toid  as  contraveniQ^  the  policy  of  the 
state,  where  the  contract  is  made  in  good 
faith,  and  stipulates  for  nothing  that  is 
malum  in  $e  or  malum  prohd)Uitm,  it  should  be 
satisfied  that  the  advantage  to  accrue  to  the 
public  for  so  holding  is  certain  and  substan- 
tial, not  theoretical  or  problematicaL  Kel' 
logg  T.  LarJan,  56  D.  164. 

A  contract  not  in  itself  immoral  nor  in  con- 
travention of  any  law,  by  which  the  state  ac- 
quires a  citizen,  cannot  be  contrary  to  its 
policy.     MUler  v.  RoberiB,  67  D.  688. 

A  contract  to  give  information  in  respect 
to  evidence  for  a  trial  ii  not  void  as  against 
public  policy;  but  a  oontract  to  suppress 
evidence  would  clearly  be  illegal  on  this 
ground.    CM  v.  Cawdery,  94  D.  370. 

The  following  eotUraeti  have  been  held  to  be 
void,  a$  contrary  totniblic  policy:  A  note  given 
by  an  insolvent  deotor  to  a  creditor,  in  con- 
sideration that  the  latter  should  withdraw 
his  opposition  to  the  debtor's  obtaining  his 
discharge.  Wiggin  v.  Bush,  7  D.  324;  SJiarp 
V.  Tecse,  17  D.  479. 

An  agreement  to  indemnify  an  officer 
against  a  voluntary  escape  of  a  prisoner. 
Ayer  v.  HuUhme,  3  D.  232. 

An  obligation   executed  in  consideration 
of  an  agreement  that  the  obligee  would  for- 
bear to  compete  with  the  obligor  in  offering 
Sroposals  for  the  carrying  of  the  United 
tates  mail  on  a  certain  route.     OuUck  v. 
Ward,  18  D.  389. 

A  contract  by  which  an  admimstrator 
agrees  to  sell  certain  real  property,  belong- 
ing to  the  estate,  for  a  certain  sum,  and  to 
floake  title  to  the  purchaser  named  therein, 
through  the  medium  of  the  orphans'  court. 
Myers  v.  Hodges,  27  D.  319. 

Executory  contracts  made  to  control  the 
distribution  of  a  man's  estate  after  his  death. 
Keedks  v.  Needles,  70  D.  85. 

A  oontract  the  consideration  of  which  is 
that  a  wife  will  not  appear  in  a  suit  for 
divorce,  nor  claim  alimony,  though  made  by 
the  husband  with  a  third  person,  and  pro- 
viding a  certain  sum  for  the  maintenance  of 
the  wife.    Belden  v.  Munger,  80  D.  407. 

A  contract  to  indemnify  the  publisher  of  a 
libel.    Atkins  v.  Johnson,  5  R.  260. 

An  agreement  by  some  of  the  abutters  on 
a  street,  in  order  to  secure  the  requisite 
number  of  signatures  to  a  petition  for  the 
improvement  of  the  street,  to  pay  part  of 
the  sum  assessed  on  other  abutters,  provided 
they  would  sign  the  petition.  McOuire  v. 
Smock,  13  R.  353. 

A  contract  by  a  physician  to  take  the 
office  of  another  and  practice  therein  in  the 
name  of  the  other.  Jerome  v.  Bigelow,  16  R. 
697. 

An  agreement  by  members  of  a  township 


board  of  odaoation,  au)ting  in  their  individual 
capacity,  to  purchase  from  another  person 
apparatus  for  the  schools  of  the  township, 
and  to  ratify  said  oontract  of  purchase  at 
the  next  meeting  ol  the  board.  McCortie  v. 
Bates,  23  R.  758. 

An  agreement  by  an  tjg^nt  to  induce  hia 
principius  to  discharge  their  present  attorney 
and  employ  another,  who  agrees  in  consider- 
ation thereof  to  divide  his  i999  with  the 
agent.    Byrd  v.  Hughes,  35  R.  442. 

A  loan  for  the  purpose  of  making  a 
"comer'*  in  wheat.    Raiymond  t.  LeavUl, 

41 R.  na 

A  contract  to  hny  of  a  director  and  presi- 
dent hi  a  national  uank  shares  of  its  stock, 
on  condition  that  the  purchaser  shall  be 
made  cashier  of  the  bank.  Noel  v.  Drake, 
42  R.  162. 

A  secret  affreement  by  a  lumber  dealer 
with  one  employed  to  supervise  the  erection 
of  buildings  for  another,  and  to  pass  upon 
accounts  for  materials,  but  not  to  make  pur- 
chases, for  a  commission  on  sales  made  to  the 
employer  through  his  influence.  AUee  v. 
Fink,  42  R.  385. 

An  agreement,  for  a  consideration,  to  re- 
nounce an  executorship;  and  the  courts  will 
not  restrain  the  collection  of  a  note  given  for 
such  consideration,  nor  compel  the  restora- 
tion of  money  paid  therefor.  EUkoU  v. 
ChamberUn,  48  R.  327. 

An  agreement  to  abandon  a  proceeding 
which  one  has  commenced  to  estabush  a  high- 
way, in  consideration  of  money  to  be  paid. 
Jacobs  V.  Tdlnastm,  54  R.  9. 

An  agreement  between  the  father  and 
grandfather  of  an  infant  legatee,  on  one  side, 
and  an  heir  at  law,  not  a  legatee,  on  the 
other,  that  the  latter  should  resist  and  the 
former  should  not  insist  on  probate,  and 
if  tub  will  should  be  set  aside  the  heir  should 
pa^  the  infant  the  amount  of  his  legacy,  the 
object  being  to  defeat  a  residuary  legatee. 
Qray  v.  McBeynolds,  54  R.  16. 

All  agreement  by  one  to  take,  maintain, 
and  educate  an  orphan  girl  eleven  years  old, 
and  for  her  services  until  she  becomes  eigh- 
teen, to  leave  her  at  his  death  a  **  child  a  part 
of  his  esUte."     Wood  v.  Evans,  55  R.  409. 

Two  several  owners  of  lots  in  a  town,  being 
desirous  that  a  railway  station  should  be  lo- 
cated near  them,  agreed  orally  that  if  it 
should  be  located  on  the  land  ox  either,  and 
the  railway  company  should  demand  a  gra- 
tuitous conveyance,  the  other  would  convey 
to  the  former  half  as  many  lots  as  he  should 
have  conveyed  to  the  railwav  company. 
One  owner  having  conveyed  lots  accord- 
ingly,— held,  that  he  might  maintain  an 
action  against  the  other  for  the  value  of  one 
half  thereof,  the  oontract  being  void  neither 
as  against  public  policy  nor  under  the  stat- 
ute of  frauds.     Harris  v.  Rcberts,  41  R.  779. 

Where  a  doctor  was  employed  by  one  in- 
jured in  a  nulwaj  aooident^  to  expUia  Ui 
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Injnriei  to  the  company,  on  the  amement 
that  if  fifteen  hnndred  dollars  should  be  re- 
eorered  for  the  in  jury,  he  was  to  have  three 
hundred  dollars,  ana  if  two  thousand  dol- 
lars, he  should  have  five  hundred  dollars,  — 
held,  that  the  agreement  was  illegaL  Thoinaa 
V.  CauUceU,  58  R.  369. 

99.  with  corporations.  —  A  eon- 
tract  made  by  an  artificial  person  is  void  if 
the  consideration  is  illegal,  or  the  subject- 
matter  of  the  contract  is  against  public 
policy.    Potion  r,  Oilmer,  d4  D.  665. 

An  a^ement  by  members  of  an  associa- 
tion is  illegal  and  void,  the  terms  of  which 
are,  that  no  one  should  carry  freight  for  less 
than  the  rate  fixed  by  the  association^  with- 
out regard  to  the  question  whether  the  rate 
was  reasonable  or  not.  Sayre  y.  LouwriUt 
Benev.  Asa'n,,  85  D.  618.  dompare  Stanton 
V.  AOtn,  49  D.  282. 

An  agreement  by  a  railroad  company  to 
locate  a'  depot  at  one  particular  place  in  a 
town,  and  at  no  other  place  in  said  town,  is 
against  public  policy,  and  void.  Marnh  v. 
Fairbury  etc,  R.  B.  Co.,  16  R.  564.  S.  P., 
St.  Joseph  etc  R,  B.Oo.  v.  Ryan,  15  R.  357; 
St.  Louis  etc.  R.  H.  Co.  y.  Mathere,  22  R.  122; 
WiUiarMon  y.  Chicago  etc  R'y  Co.,  36  R.  206; 
Pueblo  tic  R.  R.  Co,  v.  Taylor,  45  R. 
612.» 

Defendants,  dealers  in  coal,  entered  into  a 
contract  with  a  coal  company  to  take  all  the 
coal  the  latter  should  seudin  to  the  state,  not 
exceeding  two  thousand  tons  per  month,  and 
the  coal  company  agreed  not  to  sell  coal  to 
other  parties  in  the  state.  The  product  of 
the  coal  company's  mines  largely  exceeded 
the  two  thousand  tons  per  month.  The 
contract  was  made  for  the  purpose  of  en- 
abling the  defendants  to  have  a  monoply  of 
the  market  and  to  control  the  price,  ffeld, 
against  public  policy  and  void,  and  that  the 
coal  company  could  not  recover  the  price  of 
coal  delivered  under  it.  AmoU  v.  Pittston 
etc  Coal  Co.,  23  R.  190. 

100. in  resi>eGt  to  public  offlcers, 

olectionB,  etc.  —  All  contracts  founded  on 
the  sale  or  farming  of  offices  relating  to  the 
administration  of  justice  are  void.  Outon 
V.  Rodes,  13  D.  193. 

A  note  given  in  consideration  that  the 
payee  will  give  the  maker  his  interest  in  au 
ensuing  election  for  sheriff  is  void.  Swayze 
V.  IfuU,  14  D.  399. 

The  sale  of  the  office  of  constable,  by  a 
town,  is  illegal.  But  the  purchaser,  being 
in  pari  delicto,  cannot  recover  the  ihoney  paid 
0(1  such  sale.  Oroton  v.  Waldoborowjh,  26  D. 
530. 

A  promise  to  secure  the  removal  of  a  post- 
office  and  the  appointment  of  one  as  post- 
master is  illegal,  and  a  contract  founded 
thereon  is  void.     Filaon  v.  Hinea,  47  D.  422. 

*  That  a  contract  to  locate  a  depot  at  a  particular 
place  U  against  public  policy,  nee  note,  86  &.  214- 


No  action  will  lie  to  recover  back  money 
sent  by  one  person  to  another  with  the  oU 
ject  of  inducing  the  latter  to  nsa  his  infla* 
enoe  to  obtain  the  nomination  to  apaUis 
office  of  the  former  without  reference  lo  fit- 
ness for  the  position  or  the  pnblio  good,  sad 
the  person  reoeivins  the  money  did  not  vss 
his  mfluenoe  for  we  applicant,  but  agaiaot 
him.    Lkum  y.  Henng,  92  D.  153^ 

An  agreement,  before  an  election,  to  shsrs 
the  salary  and  fees  of  an  office,  in  considsn- 
tion  of  the  plaintiirs  nsing  his  inflnsnoe  ts 
elect  the  defendant  to  such  ofiloe^  is  vcii. 
Qatttm  y.  Drake,  33  R.  648.  &  P.»  Rtibertam 
y.  Robmton,  39  K  17.  * 

A  contract  b^  a  clerk  of  a  ooart  to  asd^ 
all  the  fees  of  his  office  to  pay  a  debt  is  void. 
FiM  y.  Chipley,  42  R.  215. 

101.  Oontzttcts  for  division  of  expect- 
ant estate,  or  profits  on  public  oontrsd 
—  Defendant,  desiring  to  marry  against  the 
wish  of  his  father,  and  being  threatened 
with  disinherison,  entered  into  verbal  Bgre»> 
ment  with  plaintiCE^  his  sister,  that  in  csm 
the  father  should  will  his  entire  property  te 
either,  that  one  would  divide  with  the  othsr. 
The  entire  property  was  afterward  wiUed  te 
defendants  Heid,  that  the  agreement  was 
against  public  policy,  and  that  a  bill  for 
specific  performance  would  not  liau  Mertkr 
y.  Merder,  15  R.  694. 

Plaintiff  and  defendant  agreed  not  to  hid 
against  each  other  for  a  government  ooo- 
tract  to  be  given  to  the  lowest  bidder,  and 
to  share  the  profits  of  the  eontract  wbea 

S'ven  to  one  of  them.  The  oontract  having 
ion  awarded  to  defendant,  —  KM,  that 
Slaintiff  could  not  maintain  an  action  sgainst 
efeudant  for  an  accounting  ot  the  profitt, 
the  contract  being  against  public  policy  and 
void.  Ongyr.  wlnanU,  17  K  2;  AtAttam 
V.  Malhn,  3  R.  678. 

lOd.  Agreements  not  to  bid.— Aa 
agreement  that  one  shall  bid  for  sevenl  for 
a  mail  contract  is  not  void  unless  made  for 
some  illegal  purpoee,  affecting  public  policy. 
BfUouM  V.  Russell,  51  D.  238. 

An  agreement  whereby  one  of  seversl 
parties  is  to  purchase  land  about  to  be  offered 
at  sheriff^s  sale  for  the  benefit  of  all  the 
parties  to  the  contract,  each  furnishing  his 
proportion  of  the  money  to  the  buyer, 
u  not  prima  /ads  frandalent,  nor  op- 
posed to  pnblio  policy.  Bat  such  an 
agreement  is  void  as  against  pablie  policj 
if  made  to  prevent  fair  oompetition  in  bid- 
din|?,  or  for  other  frandulenl  perposa 
Jenkins  v.  Frink,  89  D.  134. 

A  contract  between  two  erediton  intci> 
ested  in  a  public  sale  about  to  be  made,  that 
one  will  not  bid  against  the  other,  mod  is 
consideration  thereof,  that  the  latter  wiD 
pay  to  the  former  a  certain  sum  of  money, 

*  Promises  made  hefore  election  to  serve  for  lea 
compensation  than  that  allowed  h7  law,  see  mita 
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is  against  public  policy,  and  therefore  null 
and  Yoid.     Dudley  r.  Odom,  22  R.  6. 

The  land  of  A  was  advertised  for  sale,  on 
an  execution  in  favor  of  R  C,  who  had  pnr- 
ohased  the  land  subsequent  to  and  in  igno- 
rmnce  of  the  judgment,  agreed  with  B  at  the 
sale  that  if  he  would  not  bid  against  him, 
he  would  pay  him  the  amount  of  his  execu- 
tion, and  give  him  his  note  for  the  further 
sum  of  $150,  and  B  agreed  to  these  terms, 
and  did  not  bid  at  the  sale.  In  an  action  on 
the  note  asainst  0  by  the  second  indorsee 
to  whom  it  was  truisferred  after  matu- 
rity, and  with  a  knowledge  of  the  circum- 
atanoes  under  whioh  it  was  given,  —  hdd^ 
that  tiie  oonsideration  of  the  note  might  be 
faiqnired  into^  and  it  being  unconscientious, 
and  against  public  poliov,  the  note  wss 
▼•id.     J<met  v.  CasweU,  2  D.  134. 

108.  Oontracta  in  restraint  of  mar- 
riage. —  A  contract  having  for  its  object 
the  dinolution  of  the  mamage  relation  is 
against  public  policy,  illegal,  and  void. 
£S^le$  V.  SofkB,  63  D.  206. 

An  agreement  to  withdraw  opposition  to 
divorce  proceedings  cannot  form  a  valid  con- 
ssdaratioa  for  a  promissory  note,  and  the  note 
is  void.     lb. 

A  oontraot  to  pay  money  on  condition  that 
the  payee  shall  not  marry  within  two  years, 
and  if  he  does,  then  to  pay  a  certain  sum 
per  day  during  the  time  he  remains  unmar* 
ried,  is  invalid,  and  money  paid  in  considera- 
tion of  it  cannot  be  recovered.  Chal/afU  v. 
Payton,  46  K  686. 

A  contract  to  pay  a  certain  sum  of  money 
to  A  on  his  marriage  with  B,  on  condition 
that  A  shall  give  the  promisor  "  the  exclu- 
sive right  to  carry  the  marria|^  benefit  in- 
surance" on  A  and  B,  is  void.  Jamei  v. 
JeUison,  43  R.  161. 

104.  Agreemento  to  supprees  proee- 
eutione,  compound  offenses,  etc.*  — 
A  contract  is  wholly  void  if  any  part  of  the 
oonsideration  thereof  is  the  surpressing  of  a 
criminal  prosecution.  Woodruff  y,  Bhtman, 
84  D.  712;  Camertm  v.  McFariand,  6  D.  666; 
Lmdaay  v.  Swith,  24  R.  463;  Rkodet  v.  Neai, 
37  R.  93;  Batro'i  v.  Tudotr,  38  R.  684;  Pearee 
V.  Witam,  66  R  243. 

A  promuio  not  to  prosecute  for  a  crime  is 
wot  illegal,  so  as  to  avoid  a  contract  based 
thereon,  unless  it  was  made  for  the  sake  of 
gain,  and  not  merely  from  motives  of  kind- 
ness and  compassion.  Waird  v.  AUen.  35  D. 
S87. 

It  is  both  an  illegal  and  immoral  act  to  aid 
a  felon  to  escape  from  prosecution  or  punish- 
ment, unless  tne  persons  stand  in  the  rela- 
tion of  husband  and  wife,  parent  and  child, 
er  the  like^  and  a  contract  growing  out  of 
snch  aa  set  11  void.  Dodmm  v.  ^^tsan,  98  D. 
787. 
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A  mortgage  executed  upon  oonsideratieB 
that  the  mortgagee  should  obtain  from  the 
governor,  even  b^  fair  means,  a  nolle  jnrMetpU 
to  be  entered  m  a  prosecution  pending 
against  a  third  party,  and  in  the  dismissal 
o?  which  the  mortgagors  were  interested,  is 
against  public  policy,  and  void.  Wildey  v. 
ColUer,  61  D.  346. 

It  is  no  answer  to  the  objection  of  "  public 
policy,"  to  an  agreement  to  obtain  a  writ  of 
nolle  prosequi  from  the  governor,  that  he  had 
a  right  to  issue  such  writ.     76. 

Conspiracies  to  defraud  afifect  public  in- 
terest so  closely  that  any  compromise  by 
which  a  noUe  pratequi  is  entered  in  a  prosecu- 
tion for  such  offense  has  never  been  allowed. 
lb. 

If  a  party,  in  pursuance  of  an  agreement 
to  obtain  nolle  prosequi  in  a  criminal  prosecu- 
tion, resorted  to  only  fair  means  to  obtain 
such  writ,  the  onus  of  showing  such  fact  is 
upon  him.     Ih, 

A  clerk  in  a  post-office  embezzled  funds 
for  which  the  postmaster  was  liable  to  the 
government.  To  secure  himself,  the  post- 
master induced  the  clerk  to  give  him  a  note 
with  surety,  he  agreeing  not  to  prosecute 
criminally  for  the  embezzlement!  Held, 
that  the  note  was  valid,  and  the  surety  liable. 
Bibb  V.  Hitcheoek,  20  K  288. 

An  action  will  not  lie  on  an  agreement 
entered  into  for  the  purpoee  of  compound- 
ing any  misdemeanor,  unless  it  appears  thsi 
satisfaction  has  been  acknowledged  in  and 
approved  by  the  court  in  which  the  prosecu- 
tion was  pending.  Partridge  v.  Hood,  21  R. 
624. 

A  security  executed  by  a  mother  or  father 
to  protect  the  son  from  exposure  and  prose- 
cution for  embezzlement  is  invalid.  Foley 
V.  Oreene,  61  R.  419;  Peed  v.  McKee,  20  H. 
631. 

A  promissory  note,  and  a  mortgage  to  se- 
cure it,  were  given  in  consideration  that  a 
prosecution  for  a  felony  should  be  discon- 
tinued. The  mortgage  was  afterward  fore- 
closed by  a  procee<ung  in  which  a  want  of 
consideration  could  not  be  pleaded  as  a  de- 
fense, and  the  property  was  sold  to  an  agent 
of  the  mortgagee.  Held,  1.  That  the  con- 
sideration of  the  note  and  mortgage  was 
illegal  and  void;  and  SL  That  a  court  ol 
equity  would  cancel  the  note  and  mortgage, 
and  set  aside  the  foreclosure  and  the  sue. 
Henderson  v.  Palmer,  22  K  1 17.      . 

106.  Oontraot  to  obtain  pardon  or 
mitig^ation  of  punishment.  * —  A  contract 
to  endeavor  to  procure  a  pardon  from  the  gov. 
ernor,  for  compensation,  is  immoral  and  void. 
Hatafield  v.  OuUlen,  32  D.  760. 

A  contract  to  render  service  in  applying 
for  a  pardon,  where  no  improper  means  are 
to  be  resorted  to,  is  free  from  legal  or  moral 

*  Consideration  that  party  Injnried  by  felony 
will  ask  for  mltilcatloa  el  pnnlsbment>  see  noCa 
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objeotion,  and  oompensation  may  be  re- 
covered for  serrioet  rendered  thereunder. 
Ohaduriek  r,  Knox,  64  D.  329. 

An  agreement  by  or  in  behalf  of  one  under 
sentence  for  crime  to  deliver  notee  and 
money  to  the  prosecuting  witness  on  condi- 
tion of  his  signing  a  petition  for  pardon,  and 
the  granting  of  such  petition,  or  a  subse- 
quent discharge  on  a  new  trial,  is  void. 
HaiM»  y.  Lewim,  37  R.  202;  BwJt  ▼.  Finl 
Nat.  Bank,  15  R.  189. 

T.  and  others  gave  their  promissory  note 
to  W.  on  consideration  that  W.  would  use 
his  personal  influence  with  a  commanding 
general  to  secure  the  pardon  or  commutation 
of  the  sentence  of  T.,  who  had  been  arrested 
by  the  military  authorities  of  the  United 
States,  in  1865,  on  the  charge  of  being  a  guer- 
rilla, tried  at  Louisville,  convicted,  and  sen- 
tenced to  death.  In  an  action  on  the  note, — 
heldf  that  the  consideration  was  valid,  on  the 
ground  that  the  military  courts  had  no 
jurisdiction  of  the  person  convicted*  Thomp- 
am  V.  Wharton,  3  R.  306. 

106.  Oontracto  in  restraint  of  trade, 
when  void.*  —  A  contract  in  restraint  of 
trade,  in  which  the  restriction  ii  limited 
neither  to  time  nor  space,  is  unreasonable 
and  void.  Keeler  v.  Taylor,  91  B.  221 ;  Beard 
V.  Dennis,  63  D.  380. 

A  contract  in  restraint  of  trade  is  unreason- 
able and  void,  as  injurious  to  the  public,  on 
the  ground  of  pnblic  policy,  when  the  re- 
straint is  larger  than  is  required  for  the 
necessary  protection  of  the  party  with  whom 
the  conmct  is  made.  Beard  y.  DennU,  63 
D.  380. 

Equity  wfll  not  enforce  contracts  in  re- 
straint of  trade,  even  though  good  at  law,  if 
their  terms  are  at  all  hard  or  even  complex. 
Keeler  v.  Taylor,  91  D.  221. 

An  agreement  by  which  several  transporta- 
tion companies  combine  for  the  purpose  of 
destroying  competition  and  establishing  uni- 
form rates  of  freight  is  injurious  to  trade 
and  commerce.  Hooker  v.  Vandetoaier,  47  D. 
258. 

A  contract  made  between  citizens  of 
Massachnsetts,  upon  good  consideration,  by 
which  one  of  them  agrees  not  to  set  up  or 
carry  on  the  business  of  manufacturing  shoe- 
cutters  within  the  -commonwealth,  is  void, 
although  it  appears  that  such  manufacture  is 
an  art  which  can  be  carried  on  only  by  per* 
ions  instmcted  in  the  same;  and  at  the  time 
they  made  the  agreement,  plaintiff  and  de- 
fendant were  about  to  enter  into  a  partner- 
ship for  the  manufacture  of  shoe-cutters; 
that  the  agreement  was  to  take  effect  at  the 
expiration  of  the  partnership;  that  at  the 
time  the  ajipreement  was  made  defendant 
knew  nothing  of   tiie  business,   and    only 

Slaintiff  and  three  other  persons  in  the  state 
id.     Taylor  r.  Blanehard,  90  D.  203. 

*  Validity  of  eontnets  in  restraint  of  trade,  see 
II  a  WrMi;  1  a  7«-74i;  It  B.  17»43iw 


A  contract  la  void  as  being  in  restraint  of 
trade,  and  tending  to  monopoly,  extortion, 
and  oppression,  by  which  the  lessee  of  a  coal 
mine  agrees  with  his  lessor  that  the  lessee 
shall  use  his  influence  to  induce  his  em- 
ployees and  their  families  to  purchase  goods 
only  at  the  store  of  the  lessor,  and  will  not 
accept  any  order  given  on  him  by  any  em- 
ployee for  goods  purchased  of  any  other 
store,  nor  give  to  any  employee  an  order  on 
any  other  store,  nor  any  note  or  other  evi- 
dence of  indebtedness  to  be  transferred  to 
any  other  store,  for  goods.  Crenqford  v. 
Wick,  98  D.  103. 

An  agreement  never  to  engage  in  a  certatn 
business  "in  the  city  and  connty  of  San 
Francisco  or  state  of  Cslifomia,  is  not  a 
severable  contract,  and,  beins  in  total  r^ 
straint  of  trade,  and  therefore  void  m 
against  public  policy,  so  far  as  it  relates  to 
the  whole  state,  is  also  void  entirely,  and 
with  respect  to  the  city  and  connty  of  San 
Francisco.     More  v.  Bonnet,  6  R.  621. 

Defendant  agreed  with  plaintiff  not  to  en- 
gage for  eight  years  in  the  manufacture  of  a 
certain  yeast-powder,  nor  in  any  branch  of 
the  yeast-powder  boiriness.  Z/eU,  void  ss 
an  undue  restraint  of  trade.  Caliahan  v. 
DonnoUy,  13  K  172.  8.  P.,  WU^  v.  Bamm- 
gardner,  49  R.  427. 

The  grain  dealers  of  a  town  entered  into  a 
contract,  which  purported  to  be  a  contract  ol 
partnership  for  the  purpoee  of  dediiig  in 

?[rain,  but  the  real  object  of  which  was  to 
orm  a  secret  combination  to  control  the 
grain  trade,  and  sapprecs  competition. 
Held,  that  the  contract  was  against  pnhlis 
policy,  and  void.  Crt^fi  v.  McCmtougky,  *22  R. 
171. 

A  covenant  made  by  a  corporation  of  ons 
state  with  a  citizen  of  another,  not  to  run  a 
steamboat  or  allow  its  machinery  to  be  used 
on  any  other  boat  in  any  of  the  waters  of 
certain  states,  is  void  as  against  pnblio 
policy.  Oregom  Steam  Hao,  Co.  v.  Hate,  34 
R.  803. 

A  contract  by  a  railroad  company,  granting 
to  a  telegraph  company  the  exclusive  use  and 
occ**pancy  of  its  right  of  way  for  telegraph 
purposes,  is  void  as  in  restraint  of  trade  and 
as  against  pnblic  policy.  Wexterm  WnioH  TeL 
Co.  v.  Amer.  Unhn  TeL  Co.,  38  R.  781.  Bat 
compare  Wettem  Unkm  TeL  Co.  v.  CUeago 
etc.  tVy  Co.,  29  R.  28. 

107.  "Wliat  contracts  are  not  invalid 
as  in  restraint  of  trade.*  —  A  contract  in 
restraint  of  trade  is  not  void,  where  there  is 
a  consideration  for  it,  and  goo«i  reason  for 
entering  into  it,  and  where  it  impoees  no  re- 
straint not  beneficial  to  the  other  party  to 
the  contract  or  injurious  to  the  public  CaL 
SteamNav.  Co.  v.  Wright,  65  D.  511;  Fieree  v. 
Fuller,  5  D.  102;  Kellogg  v.  Larkin,  56  D.  164| 

*  Contracts  is  lestrainl  et 
ahle  and  valid,  see  BOlsa  »  B^ 
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drills  and  collets^  covenanting  at  the  same 
time  to  transfer  to  the  purchasers  all  his 
subsequent  improvements  in  the  process  of 
manufacture,  and  that  he  would  at  no  time 
aid,  assist,  or  encourage,  in  any  manner,  auy 
competition  against  them.  Afterwards  he 
removed  to  another  state  and  engaged  in  the 
manufacture  of  other  twist-drills  and  collets, 
selling  them  in  the  same  market  in  competi- 
tion with  plainti£b.  In  a  suit  to  restrain 
him, —  held,  that  as  the  business  was  not 
local  in  its  character,  and  the  restraint  not 
greater  than  the  interest  of  plaintiffs  re- 
ouired,  the  contract  was  valid.  Morm  Twkt 
brill  etc.  Co,  v.  Morse,  4  IL  513. 

Plaintiff,  a  physician,  sold  his  good-will  to 
defendant,  another  physician,  and  aereed  to 
use  his  influence  to  induce  his  patients  to 
employ  defendant.  Held,  not  to  be  against 
public  policy.     H(y^  v.  HoUy,  12  R.  390. 

A  railroad  company,  needing  a  ferry  to 
complete  transportation  at  its  terminus, 
agreed  with  a  ferry  company  to  give  it  all 
ito  f errring  business  at  that  P<>int,  and  not 
to  employ  any  other  ferry.  The  ferry  oom- 
pony  agreed  to  furnish  the  requisite  facili- 
ties, and  transact  the  business  promptly  and 
with  dispatch.  Held,  not  void  as  against 
public  policy  or  in  restraint  of  trade.      Wig- 

S'ru  Ferry  Co.  v.  Chkagj  etc  R,  B.  Co.,  39 
.  619. 

Jacob  8.,  having  established  a  ready-made 
clothing  business  under  the  style  of  "  Little 
Jake,"  sold  the  business  to  plaintiff,  with 
the  benefit  of  the  use  of  that  name,  and 
stipulated  not  to  use  it  in  a  rival  business. 
Plaintiff  conducted  the  business  under  his 
own  name.  Held,  that  plaintiff  might  en- 
join defendant  from  a  violation  uf  the  agree- 
ment.    Orow  V.  SeUgman,  41  R.  737. 

In  consideration  that  plaintiff  should  build 
and  open  a  hotel  at  a  certain  place,  defend- 
ant railway  company  agreed  so  convey  to 
him  certain  land  at  that  place,  to  maintain  a 
permanent  station  there,  and  to  give  the 
proprietors  of  the  hotel  the  patronage  of  the 
company,  and  to  dissuade  all  others  from 
ereetinff  hotels  there.  Held,  that  defendant 
was  liable  to  an  action  for  breach  of  such 
agreements  Texas  etc  R,  Jt  Co,  v.  Bobards, 
4Sr.  268. 

A  contract  to  furnish  plaintiff  the  trade 
of  miners  and  workmen,  in  consideration  that 
defendant  shall  receive  eight  per  eent  on  all 
such  sales,  is  valid,  not  in  restraint  of  trade, 
nor  immoral,  nor  contrary  to  law.  Oeorge  v. 
East  Tennessee  Coal  Co.,  54  R.  425. 

Defendant  sold  his  match  manufacturing 
business,  with  the  good-will,  to  a  corpora- 
tion then  engaged  in  the  same  business,  aii<l 
covenanted  with  the  purchaser  and  its  assigns 
not  to  enga^  within  ninety-nine  years  in 
the  like  business,  ezoept  for  the  purchaser, 
in  any  of  the  United  States  or  territories, 
except  Nevada  and  Montana.  i^eU^  i.  Valid; 


Beard  v.  Dennis,  63  D.  380;  Dufy  v.  Shochey, 
71  D.  348;   Wright  v.  Ryder,  95  D.  186. 

Contracts  not  to  carry  on  business  or  trade, 
made  upon  good  consideration,  may  be  sus* 
tainod,  where  Uiere  are  special  circumstances 
rcndenng  the  restriction  reasonable  and  use- 
ful, and  the  promisor  is  not  restrained  more 
thmn  is  needfnl  for  the  protection  of  the 
promisee  in  the  enjoyment  of  the  promisor's 
good  wiU.    DufJop  V.  Oregcry,  61  D.  746. 

A  contract  not  to  navigate  certain  waters 
for  a  certain  time  is  not  void  as  against  pnb- 
lie  policy,  where  it  is  founded  on  a  sufficient 
oonsideration,  and  inures  to  the  obligee's  bene- 
fit. Col.  Steam  Nao.  Co,  v.  Wright,  65  D.  511. 
S.  P.,  PdLmsr  v.  StdAims,  15  D.  204;  Dunbp 
T.  Ortgory^  61  D.  746. 

Sffisct  will  be  given  to  stipulationB  impos- 
ing reasonable  restraint  of  trade,  and  not  to 
thoae  whiofa  are  unreasonable,  where  the 
stipulations  in  the  contract  are  divisible,  and 
part  imposs  reasonable  and  part  unreason- 
abU  restraints    Beard  v.  Dennis,  63  D.  380. 

A  oontraet  not  to  conduct  or  carry  on  a 
partienlar  bnsinsss,  in  a  particular  town,  for 
a  dsfinite  and  reasonable  time,  if  upon  suffi- 
eieot  considarationv  is  valid.  Jenkins  v.  Tern- 
vtm,  99  D.  482.  8.  P.,  Ouermd  v.  Dandelet, 
8B.164. 

Ab4  the  parties  may  agree  upon  what  the 
aoosidsratioii  sludl  be,  so  that  it  is  ItfsUL 
Ue  mere  porohass  of  a  stock  in  trade  is  a 
sufficient  oonsideration  for  the  vendor's  agree- 
ment to  abstain  from  oarrving  on  the  partic- 
ular trade  in  the  place  where  the  purchaser 
is  to  engag*  in  iL    Beard  v.  DensuSf  63  D. 


A  contract  is  not  void  as  being  in  restraint 
of  trade  wheseby  the  mill-owners  of  M.  agree 
to  pay  to  the  warehousemen  a  certain 
amount  per  bushel  on  wheat  coming  into  the 
M.  market^  so  far  as  they  are  able  to  control 
tlie  same^  and  the  warehousemen  agree  to 
give  the  mill-owners  the  full,  abeolute,  and 
uninterrupted  control  of  the  M.  wheat  mar- 
ket for  a  certain  time,  so  far  as  they  are  able, 
by  virtue  of  their  capacity  as  warehousemen, 
«r  vessel  and  dock  owners,  and  not  to  deal 
la  wheat  during  that  time,  or  make  any  con- 
tract for  storage  of  wheat  during  that  time, 
except  as  agents  of  the  mill-owners.  Kellogg 
▼.  LarUn,  M  D.  164. 

A  oontraet  creates  no  monopoly  which  re- 
strains competition  by  only  one  person,  leav- 
ing all  others  free  to  enter  into  the  same 
business.  OaL  Steam  Kae.  Co.  v.  Wright,  65 
1X511. 

A  contract  is  not  void  if  it  does  not  prohibit 
tike  defendant  from  carrying  on  the  business 
designated  at  any  place  he  may  choose,  but 
merely  limits  the  manner  of  conducting  it  by 
fixing  the  prioes  at  whioh  he  may  buy  and 
sen,  and  the  penons  to  whom  he  may  selL 
Lemgw.  row^  97  D.  855. 

Mieadaat  sold  to  plaintifli  two  patents 
t»  y»  for 
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although  defendant^  in  connection  with  the 
covenant,  had  also  executed  a  bond  for 
liquidated  damajges;  3.  And  that  plaiutifE^  a 
foreign  corporation  and  aaaignee  of  said  pur- 
chaser, could  enforce  the  agreement.  Dia- 
mond Maidi  Co.  y.  Iiod)er,  60  R.  464. 

108/  Effect  of  duration  of  restraint 
in  point  of  tame.  —  A  contract  prohibiting 
party  from  carrying  on  a  specific  trade,  with- 
out  limit  as  to  time  or  place,  is  void.  Long 
T.  Towl,  97  D.  355. 

A  contract  in  restraint  of  trade, is  not 
illegal  because  the  duration  of  the  restraint 
is  indefinite  in  point  of  time,  if  in  other  re- 
spects it  be  partial  and  reasonable,  consider- 
ation being  had  of  the  nature  of  the  bustiness 
and  the  condition  of  the  country.  Boufter  v. 
BUM,  43  D.  93. 

An  agreement  to  relinquish  a  business  and 
not  carry  it  on  thereafter  "in  the  vicinity 
of  M.**  it  not  invalid,  although  unlimited  as 
to  time.      WebsUr  v.  Btuw,  60  R.  317. 

109.  the   territory  covered.  — 

An  agreement  to  restrain  a  party  from  pur- 
suing his  trade  in  any  part  of  the  country  is 
void  as  against  public  policy;  but  it  seems 
that  a  contract  founded  on  a  valuable  con- 
sideration not  to  carry  on  business  in  a  par- 
ticular place  or  particular  section  of  the 
country,  leaving  open  the  major  portion  of 
the  country  for  the  carrying  on  of  the  busi- 
ness, is  not  liable  to  the  same  objection. 
PikB  V.  ThomoM,  7  D.  741. 

Thus  a  contract  not  to  carry  on  a  trade, 
profession,  or  business  in  a  particular  town 
or  county  is  valid.  Oi-undy  v.  Eldward^  23 
D.  409;  Angiar  v.  Webber,  92  D.  748;  SmaUey 
V.  Chtenn,  36  B.  267;  WaMmrn  v.  Doick^  60 
R.  873. 

A  contract  in  restraint  of  trade  must  have 
reasonable  limitation  as  to  place;  and  a  pro- 
hibition which  extends  any  further  than 
will  fully  protect  the  party  for  whose  benefit 
the  contract  is  made,  in  his  occupation  or 
business,  is  an  unreasonable  restraint  of 
trade,  and  will  render  the  contract  void. 
Lwng  V.  TWA  97  D.  355. 

An  agreement  in  restraint  of  trade  through- 
out the  entire. area  of  a  state  is  unreason- 
able and  void  as  against  public  policy. 
Wright  v.  Ryiler,  95  D.  186. 

So  held  of  a  covenant  by  the  vendee  with 
the  vendor  of  a  steamboat  not  to  run  or  em- 
ploy, or  suffer  to  be  run  or  employed,  such 
boat  '*  upon  any  of  the  routes  of  travel  on 
the  rivers,  bays,  or  waters  of  the  state  of 
California  for  the  period  of  ten  years.**    lb. 

Whether  the  limits  prescribed  in  the  con- 
tract are  reasonable  or  not  depends  upon  the 
kind  of  business  about  which  the  contract  is 
made.  That  the  public  interest  will  not 
suffer  within  those  limits  may  appear  from 
evidence  of  the  number  of  places  where  such 
business  it  transacted  therein.  Dti^y  v. 
ahoekey,  71  D.  348. 

A  dentist^  praotioing  ia  the  Tillagt  and 


town  of  Ik,  sold  his  bnsinea,  eontraetinff  wtk 
to  practice  deatiBtry  "  within  a  radios  of  tsa 
miles  of  L.,**  without  any  specified  limit  cf 
time.  Hdiy  a  valid  contract  not  to  practics 
dentistry  within  ten  miles  of  tlia  oanter  of 
the  village  of  L.,  without  regard  to  the  pur- 
chaser's subsequently  ceasing  banne«u  OmI 
V.  Johnaon,  36  R.  64. 

110.  Oonstruotion  and  oparatioB  o( 
such  agreementa.  —  An  agreement  in  re- 
straint of  trade  must  be  estamiahed  by  clear 
and  satisfactory  proof,  in  order  to  justify  a 
court  in  restraining  its  breach  by  injunction. 
There  must  be  no  donbt  or  nnoertainty  ia 
regard  to  its  terms  or  the  oonsideratioa  upon 
which  it  is  founded.  Maffs  Appeal^  100  IX 
584. 

Such  a  contract  will  not  be  imnlied,  it 
seems,  from  the  mere  sale  of  the  aooa-will  of 
a  business.     Beard  v.  DennU,  Q  D.  380. 

A  contract  not  to  establish  a  shop  for  a 
particular  businees  within  a  prescribed  ter- 
ritory is  broken  by  the  establishment  of 
such  shop  without  the  interdicted  territory, 
and  making  a  business  of  soliciting  and  sup' 
plying  customers  within  it.  Ih^y  v.  Siodey, 
71  D.  348. 

A  covenant  applies  not  only  to  existing 
routes  of  travel,  out  to  all  new  routes  after- 
wards opened,  where  it  ia  not  to  run  or 
employ,  or  suffer  to  be  ran  or  employed,  a 
certain  steamboat  "upon  any  of  the  routes 
of  travel  on  the  rivers,  bay%  er  waters  of 
the  state  of  California,  for  the  period  of  tea 
years."     Wrigkt  ▼.  Ryd^,  05  D.  186l 

An  agreement  by  a  nulkman  not  to  sel 
milk  in  a  certain  town  is  not  brokea  by  sell- 
ing at  his  farm  outside  that  town  sadte 
persons  residing  ontside  that  town,  althoodh 
with  knowledge  that  the  porehaaer  intasMO 
selling  in  that  town.  8nuAw.Ma9im,41K, 
806. 

An  agreement  by  a  physician  not  to  ate^ 
tice  in  a  certain  city  and  *'  vicinity  "*  exetadsi 
him  from  territory  within  ten  miles  of  the 
city.     Timmermam  t.  De^er,  60  R.  24/fk 

A  contract  not  to  ]^raetice  dentistiry,  te 
person  or  by  agents,  within  certain  limits  is 
not  violated  by  working  for  another.  Bmmn 
V.  WtuUU,  56  k  499. 

Defendant  sold  to  oomplainaat  hie  busi- 
ness of  well-driving  at  O.,  and  ia  conaiderv 
tion  of  the  sale  agreed  *'  not  to  keep  well- 
drivers'  tools  or  fixtures,  and  not  to  engagt 
in  the  business  of  well-driving  after"  Uuit 
date.  Held^  that  the  agreement  would  be 
construed  to  impose  a  restraint  upon  the  de- 
fendant within  such  Umits  aboat  G.  as  the 
business  there  located  would  naturally  and 
reasonably  embrace,  and  not  such  a  ^oeral 
and  unlimited  restraint  as  to  be  void.  H^ 
hard  V.  MiOer,  15  R.  153. 

A  woman  sold  a  bakery*  and  eovenaated 
that  she  would  not  "engage  ia  the 
business  directly  er  indireotly  "  in  the 
place  for  tMt  jeMb    Within  that  tiow 
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•stablished  her  son  in  the  same  liniinesa 
within  the  limits  of  the  same  place,  advan- 
cing him  money  as  she  had  done  to  her  other 
children  in  their  business.  It  was  found  as 
a  fact  that  the  busiuess  was  carried  on  in 
good  faith  by  the  son,  and  not  by  the  mother, 
and  no  actual  damage  to  plaiutifif  was  shown. 
Held,  that  plaintiff  was  not  entitled  to  aii 
injunction  to  restrain  the  mother  from  per- 
mitting or  aiding  her  son  to  carry  on  the 
basiness.     Harkin9on*$  Appealf  21  R.  9. 

111.  Dealings  in  stocks.*  —  An  agree- 
ment for  future  delivery  of  stocks,  where 
there  is  no  intention  of  deliveriug,  but  only 
of  settling  the  difference  between  the  agreed 
and  the  market  price,  is  invalid,  and  '*  mar- 
gins" cannot  be  recovered  back,  but  the 
question  of  good  faith  is  for  the  jury.  Oi-e^- 
wy  ▼.   Wendell,  33  R.  390. 

Plaintiff  brought  an  action  against  the 
defendant,  an  executor,  for  money  had  and 
received  to  plaintiff's  use  by  defendant s 
testator,  under  an  agreement  made  between 
plaintiff,  the  testator,  and  another  to  operate 
in  stock  for  the  purpose  of  making  a  "cor- 
ner/* the  money  to  be  expended  by  the 
tostator.  Held,  that  the  agreement  was 
illeeal  and  fraudulent,  and  that  the  plaintiff 
oouTd  not  recover  for  an^  sums  actually  ex- 
pended by  the  testator  m  the  execution  of 
the  purposes  of  the  agreement,  although  a 
recovery  might  be  had  for  sums  received, 
but  not  thus  actually  expended.  Sampson 
w,  Shaw,  3  R.  327. 

The  defendant  wrote  the  plaintiff,  a  stock- 
broker, to  buy  him  a  certain  number  of  shares 
of  a  given  stock,  '*on  margin,"  offering  a 
collateral  security.  The  plaintiff  complied, 
receiving  the  stock  and  afterward  selling  it 
on  the  defendant's  order  at  a  profit.  Sinular 
subsequent  transactions  resulted  in  loss, 
ezceeuing  the  value  of  the  collateral.  In  an 
action  to  recover  the  balance,  —  held,  that 
the  contract  was  valid.  Haich  v.  Douglas^ 
40  R.  154. 

112.  Contracts  to  use  undue  influ- 
•Aoe  with  officers.  —  A  promise  to  an 
officer  to  induce  him  to  |>erform  tiie  duty  re- 
qaired  of  him  by  law  is  void.     MUc/ieU  v. 

Vance,  17  D.  96. 

So  is  one  for  the  procuring  the  consent  of 
the  agent  of  the  government  to  violate  his 
official  duties.  HoweU  v.  Fountain,  46  D. 
416. 

A  promise  made  in  consideration  of  the 
goTcmor  being  prevailed  on  by  the  promisee 
to  appoint  the  promisor  to  an  otHce  is  not 
binding,  being  against  public  policy.  Faurie 
T.  Morih,  6  D.  701. 

A  promise  to  indemnify  a  sheriff  for  relcas- 
inff  a  defendant  from  arrest  is  void  as  against 
pnblic  policy.  The  sheriff  must  obey  iiis 
writ,  aiui  cannot  take  indemnity  for  refusing 
to  obey  it|  although  the  person  making  the 

*  See  also  tupra,  96,  sulxl.  % 
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promise  falsely  informs  him  that  the  procesi 
had  been  satisfied.  Webber  t.  BkuU^  32  IX 
445. 

A  contract  to  employ  an  agent  to  make  or 
procure  a  sale  to  the  government  of  articles 
needed  by  it  is  not  rendered  void,  as  against 
public  policy,  because  at  the  time  of  the  em- 
ployment reference  was  made  to  the  fact 
that  the  agent  was  of  the  same  political  faith 
as  the  party  then  administering  the  govern- 
ment, and  that  he  had  many  acquaintances 
among  the  administration,  and  a  good  repn* 
tation  at  the  place  where  the  sale  was  to  be 
made, —  sil  of  which  might  aid  in  bringing 
about  the  sale.  Such  a  case  is  to  be  distin- 
fluished  from  that  where  an  mterference  with 
legislative  action  or  executive  clemency  is 
the  object,  and  wherein  the  party  does  not 
profess  to  act  upon  commercial  principles. 
Lyon  V.  Mitchell,  93  D.  502. 

The  owners  of  laud  in  a  city  agreed  with 
the  owners  of  an  adjacent  building  that  if 
the  latter  would  offer  that  building  to  the 
government  for  a  nominal  rent  for  a  post- 
office  for  ten  years,  and  use  all  "  proper  per- 
suasion "  to  secure  ite  acceptance,  they  would 
pay  them  a  certain  sum  annually  for  that 
period,  in  case  of  the  government's  accept* 
ance.  The  building  was  accepted  by  Uie 
government,  one  of  the  owners,  a  personal 
friend  of  the  postmaster-general,  truthfully 
representing  to  him  that  the  situation  was 
suitable,  and  notes  were  given  by  the  defend* 
ante  for  the  annual  installmente  as  agreed. 
Held,  that  the  agreement  was  a^^ainst  public 
policy  and  the  notes  were  void,  mkhari 
County  Lodge  t.  Crary,  49  R.  746. 

lis.  Sngagements  to  influence  legis- 
lation.—  Services  in  procuring  legislation 
should  clearly  appear  to  be  legitimate,  or 
they  cannot  be  recognized  as  the  basis  of  a 
legal  claim.     Powers  v.  Skinner,  80  D.  677. 

A  contract  to  prosecute  and  superintend  a 
private  claim  before  the  legislature  in  the 
capacity  of  agent  and  attorney  is  void  as 
against  public  policy,  and  no  action  can  be 
maintained  on  such  a  contract,  or  for  ser- 
vices so  rendered.  Bryan  t.  Beynolde,  68  D. 
56. 

A  contract  for  contingent  compensation 
for  obteining  an  act  of  the  legislature  is  void 
as  against  public  policy;  and  it  is  not  neces- 
sary that  improper  influences  should  have 
been  used  to  affect  such  contract  with  nullity. 
OH  v.  WilUame,  68  D.  767;  CoquUlard  t. 
Bearss,  83  D.  362. 

An  agreement  with  an  attorney,  by  which 
he  stipulates  to  do  all  in  his  power  to  prevent 
the  passage  of  a  certain  act  of  Cor  gross  con- 
firming a  Spanish  land  grant,  and  to  en- 
deavor to  secure  the  passage  of  another  act 
recognizing  the  titles  of  other  claimants,  is 
not  void  on  the  ground  of  public  policy. 
Hunt  V.  Test,  42  D.  659. 

An  agreement  to  pay  for  services  in  con- 
ducting an  application  to  the  legislatore  is 
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Talid,  it  seems,  if  made  either  to  the  legisla- 
ture itself,  or  to  some  committee  thereof,  as  a 
body.     Powers  v.  Skinner,  80  D.  677. 

A  person  having  a  claim  against  govern- 
ment mav  appear  before  legislative  committee 
or  assembly,  either  in  person  or  by  attorney, 
and  openly  and  fairly  present  the  facts  and 
arguments  upon  which  he  relies;  but  he  can- 
not present  such  facts  and  arguments  se- 
cretly, or  resort  to  '*  log-rolling,  '  or  deceit, 
or  undue  means,  nor  to  promises  of  personal 
advantage  or  benefit  to  members,  nor  to 
other  corrupting  influences.  Coquillard  v. 
Bearas,  83  D.  362.  8.  P.,  Brjfan  v.  Bey- 
uokls,  68  D.  55. 

A  contract  whereby  one  agrees,  for  hire,  to 
work  for  the  passage  of  bills  by  the  legislature 
is  not  void  as  against  public  policy,  provided 
he  does  not  conceal  his  interest  in  the 
matter,  but  lets  it  be  known  and  understood 
by  the  members  whose  judgment  he  under- 
takes to  influence.  MUu  t.  Thomt^  99  D. 
384. 

An  agreement,  for  a  consideration,  to 
draught  a  bill  for  a  franchise  in  favor  of  an- 
other, and  to  place  it  in  the  hands  of  some 
member  of  the  legislature  to  be  introduced 
in  that  body,  but  containing  no  promise  to 
work  for  its  passage  either  secretly  or  openly, 
is  not  contra  bonoa  mores.     lb. 

The  following  contracts  are  held  void,  on 
grounds  qfpubUc  policy:  An  agreement  to  pay 
for  services  in    procuring  the  passage  of  a 

{>rivate  act  of  the  legislature  for  a  party's 
)eneflt.      Clippinger  v.  Hepbaugh,  40  D.  519. 

An  agreement  to  grant  certain  privileges, 
in  consideration  of  the  withdrawal  of  the 
opposition  to  the  passage  of  an  act  through 
the  legislature.  Pingry  v.  Washburn,  15  D. 
676. 

An  agreement  to  render  services  as  lobby 
agenti  or  to  exert  personal  influence  and 
solicitations  to  procure  the  passage  of  a  pub- 
lic or  private  law  by  the  legislature.  Powers 
V.  Skinner,  80  D.  677. 

A  contract  the  consideration  of  which  is 
that  one  of  the  parties  thereto  would  give 
"  all  the  aid  in  his  power,  spend  such  reason- 
able time  as  may  be  necessary,  and  generally 
use  his  utmost  influence  and  exertions  to 
procure  the  passage  into  a  law "  of  a  bill 
introduced  into  the  legislature.  MiUs  v. 
MUU,  100  D.  535. 

A  contract  whereby  the  parties  agree  to 
pay  a  delegate  in  Congre«s  for  services  ren- 
dered by  him  in  securing  the  payment  of  a 
claim  where  legislation  by  Congress  is  re- 
quired therefor.      Weed  v.  Black,  29  R.  C18. 

1 14.  Contracts  in  aid  of  the  public 
enemy.* —  A  contract  tending  to  Iciul  aid  to 
confe<lerate  forces  during  the  late  civil  war 
is  in  direct  violation  of  law,  void,  and  cannot 
be  enforced.  Bowrnan  v.  Oonegal,  92  D.  537; 
Wooiiv,  Stone,  88  D.  601. 

*  Validity  of  contracts  wilh  alien  enemies,  see 
note.  M>  D.  (>24-63& 


And  this,  thouffh  the  contract  is  made  in 
oonformity  to  the  law  and  policy  of  a  govern- 
ment de  /ado  formed  withm  the  boundary  of 
the  general  government.  Patton  t.  Oibmer^ 
94  D.  665. 

A  contract  to  serve  as  a  rabstitata  in  lali 
war  against  the  United  States  was  null  and 
void,  and  no  recovery  can  be  baaed  thereoo. 
C/tancelyv.  Bailey,  92  D.  350;  Lsmes  t.  Bmk- 
ter,  21  R.  454. 

The  act  of  Congress  ealled  tiie  Con6sea- 
tion  Act  was  enaoCed  in  the  interest  of  the 
government,  and  not  for  the  benefit  of  those 
against  whom  its  provisions  are  directed;  and 
the  nullity  of  transfers  therein  denovuieed 
relates  to  sales  made  to  defeat  the  rights  «i 
the  government  A  party  who  has  made  a 
contract  in  violation  of  the  confiscation  lavs 
cannot,  to  relieve  himself  from  the  oblisatiQa 
thereof,  invoke  the  nullity  therein  dedaxed. 
LeggeU  v.  Goodrich,  96  D.  388. 

A  loan  of  money  to  a  member  ol  a  firm  en- 
gaged in  blockade-runningy  to  be  by  the  bor- 
rower lent  again  to  the  confederate  general 
in  command  of  the  district,  for  a  private  use, 
is  not  illegal,  where  there  is  nothing  to  show 
that  the  lender  expected  the  money  to  be 
used  illegally,  or  that  it  was  so  used.  Cooper 
V.  Thompson,  96  D.  392. 

B  gave  certain  military  eompanies  tea 
bales  of  cotton  to  aid  in  equipping  them  for 
the  confederate  servioe,  which  the  agent  ei 
the  companies  sold  to  A  while  yet  undeliv- 
ered. B  gave  a  receipt  for  the  porchase- 
money,  in  which  he  agreed  to  hold  tine  cotton 
subject  to  the  order  of  A.  Upon  failare  te 
deliver  a  portion  of  the  cotton,  action  was 
brought  for  the  value.  Held,  that,  although 
the  transaction  was  illegal  as  between  B  and 
the  military  companies,  the  oontract  sued  on 
was  subseouent  and  distinct,  unaffected  by 
the  original  transaction,  and  therefore  valid. 
HoU  V.  Barton,  2  B..  640. 

Defendants,  at  the  breaking  oat  sf  the 
civil  war,  did  business  as  copartners  in  Sa- 
vannah, where  one  of  them  resided,  and  alae 
in  New  York,  where  the  other  resideid.  After 
the  President  had  by  proclamation  declared 
the  district  of  Savannah  to  be  in  a  state  of 
insurrection,  the  defendant  residing  there 
drew  a  bill  of  exchange  in  the  firm  name  on 
the  firm  in  New  York  in  favor  of  plaintifil 
Held,  that  the  bill  was  a  oontract  with  the 
enemy,  and  therefore  void.  Woods  v.  WOder 
3R.  684. 

115.  Oontract*  in  consideratiaii  of 
confederate  money. —  A  note  the  oonsid- 
eratiou  for  which  is  confederate  money  is  an 
immoral  and  reprobated  contract,  wbidi  can- 
not be  enforced.  Norton  v.  Dawson,  92  D.  548L 

The  courts  of  Louisiana  having  declared  aU 
contracts  the  consideration  of  which  was 
confederate  money  illegal  and  void,  tiM 
courts  of  Mississippi  will  not  enforce  a  note 
given  in  Louisiana  for  a  loan  of  sach  money. 
Ivey  V.  Lalland,  2  R.  606;  97  IK  47ft. 
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Execated  oontracta,  though  tainted  with 
the  illegal  consideration  of  confederate  money, 
vill  not  he  disturbed;  and  titles  acquired  by 
the  execution  of  such  contracts  will  not  be 
held  iroid.  Montgomery  ▼.  Kerr,  98  D.  450; 
HeiUy  y.  Franhhn,  91  D.  296. 

An  executory  contract  a  portion  of  the 
payment  of  which  is  to  be  made  in  confeder- 
ate money  is  not  invalid,  and  may  be  enforceiL 
Weaver  v.  Lapsley,  94  D.  671. 

Parties  to  a  contract  payable  in  confeder- 
ate  money  are  in  pari  delielo,  and  a  court  of 
equity  will  not  lend  its  aid  to  either  of  them, 
either  to  enforce  it  or  to  relieye  one  from  the 
consequences  of  having  executed  it»  Brown 
y.  WyUe,  98  D.  781. 

A  promise  to  pay  a  note  in  confederate 
bonds  or  in  Tennessee  money  will  be  en- 
forced  as  to  the  latter,  it  being  valid.  Han- 
mmer  r.  Oray,  99  D.  226. 

A  tmst  deed  contained  a  power  to  sell  real 
estate  in  payment  of  a  note  made  in  1863, 
in  consideration  of  "confederate  treasury 
notes,"  and  renewed  in  1865.  IJeUl^  that 
neither  the  deed  nor  the  note  was  void.  Sher/y 
y.  ArgenbriglU,  2  R.  690. 

Where  a  person  was,  before  the  late  civil 
war,  the  bona  fide  holder  of  two  bonds  of  the 
state,  which  had  been  issued  ten  years  be- 
fore, for  purposes  of  internal  improvements, 
and  which  were  then  due  and  payable,  and 
in  1862  received  from  the  state  in  payment 
thereof  treasury  notes  to  the  amount  of  the 
bonds  which  expressed  on  their  face  that 
they  were  fundable  in  the  bonds  of  the  state, 
thereafter  to  be  delivered,  and  the  bonds 
had  never  been  delivered,  —  heUi^  that  the 
claim  was  founded  upon  an  illegal  considera- 
tion, and  the  state  was  not  bound  to  pay  it. 
Rand  v.  Nmih  Carolina,  6  R.  741. 

VI.    PSBfORMA5CK;    BrKACH. 

116.  Obligation  to  perform.*— Where 
a  contract  is  entire,  a  full  performance  is  a 
condition  precedent  to  the  plaintiff's  right  of 
action.     Jennings  v.  Camt>,  7  D.  367. 

Perfomiance  of  a  condition  precedent  to 
right  of  action  must  be  strictly  proved,  to 
entitle  plaintiff  to  recover.  OakUy  v.  Morton, 
62  D.  49. 

Where  performance  of  an  agreement  is  to 
be  concnrrent  on  both  sides,  neither  can  re- 
cover without  showing  performance  or  an 
offer  to  perform  on  his  parL  Oould  v.  Banks, 
24D.  90. 

A  party  cannot  repudiate  a  contract  or 
compromise  so  far  as  its  terms  are  unfavorable 
to  him,  and  claim  the  benefit  of  the  residue. 
Kmg  y.  Mamm,  89  D.  426. 

xhe  binding  force  and  coercive  power  of 
law  applicable  to  a  contract  at  the  time  it  was 
made  constitute  the  obligation  of  the  con- 
tract. This  obligation,  which  is  a  legal  and 
not  a  merely  moral  one,  does  not  inhere  in 

*  That  strict  performance  Is  essential  to  recov- 
mj  «iidcr  a  contiact»  see  noley  62  D.  u,  5&. 


the  contract  itself,  jpropno  vigore,  but  in  the 
law  applicable  to  the  contract.  Ayeoek  v. 
Martin,  92  D.  66. 

Contracts  impose  on  parties,  noi  merely 
obligations  expressed  in  them,  bat  every* 
thin^  which,  by  law,  equity,  and  custom,  is 
considered  incidental  to  the  particular  con- 
tract, or  necessary  to  carry  it  into  effects 
Moraan  v.  Dibble,  94  D.  264. 

Where  two  are  bound  to  convey  land,  and 
on  a  failure  to  do  so  one  of  them  specially 
undertakes  to  obtain  a  deed,  an  action  can 
be  sustained  against  him  on  a  breach  of  this 
agreements    Jimmey  v.  HuiU,  1  B.  202. 

If  defendant  has  the  privilege  of  making 
payment  in  services,  an  action  of  debt  for 
money  may  nevertheless  be  sustained,  unless 
he  performs  or  tenders  the  services  before 
the  time  for  payment  expirsa.  Edwards  t. 
McKee,  13  D.  474. 

Plaintiff,  having  agreed  to  assign  his  inter- 
est in  a  copyright  in  consideration  of  a  prom- 
ise to  deliver  a  number  of  copies  of  the  book, 
cannot  recover  for  a  breach  of  such  affree- 
ment  without  showing  that  he  has  made  or 
tendered  an  assignment  in  writing.  Oculd 
V.  Banka,  24  D.  90. 

A  party  for  whom  services  are  to  be  per- 
formeid  under  a  contract  is  not  bound  to  pay 
for  them  until  they  are  rendered.  PanuyL 
vania  etc  Nav.  Co.  v.  Dandridge,  29  D.  543. 

When  one  party  to  a  contract  places  known 
trust  in  other  part^,  and  acts  upon  his  repre« 
sentations  in  relation  to  a  matter  materiiu  tc 
the  contract,  the  party  confided  in  is  bound 
to  make  his  representations  good,  whethet 
he  knew  their  falsi^  or  not.  Rimer  v.  Dm- 
gan,  77  D.  687. 

117.  or  show  a  waiT«r.~  A  build- 
ing contract  which  requires  complete  per- 
formance, or  the  production  of  an  architect's 
certificate  of  performance,  as  a  condition 
precedent  to  payment,  cannot  be  enforced  in 
an  action  by  the  contractor  to  recover  the 
agreed  price,  unless  such  performance  is 
proved,  or  such  certificate  is  produced,  or 
special  circumstances  of  waiver  or  excuse 
are  shown.  That  defendant  has  taken  pos- 
session of  the  building  is  not  necessarily  a 
waiver  of  failure  to  comply  with  the  condi- 
tion.    SmWi  V.  Brady,  72  D.  442. 

118.  Demand  ox  performance  —  No- 
tice to  perfomL  —  1.  When  neeeeeary  or 
proper.  —  Demand  of  performance  is  unnecee- 
sary,  where  one  who  was  bound  to  perform 
upon  demand  has  put  it  out  of  his  power  to 
do  so.  Delamater  v.  Miller,  13  D.  512;  8miih 
V.  Jordan,  97  D.  232. 

Demand  is  not  necessary  where  the  per^ 
son  owing  the  debt  or  duty  has  means  of 
knowing  when  it  becomes  due  as  well  at  the 
opposite  party.  Norford  v.  MaeUn,  17  D. 
168. 

A  special  request  of  payment  is  unneces- 
sary when  the  day  and  place  are  fixed  by  the 
contract.    Roberts  w,  BeaUy^  21  D.  ilOli 
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Time  may  be  made  essential  in  a  contract 
by  proper  action  of  a  party  who  is  not  in 
default  and  is  ready  to  perform,  if  the  other 
party  is  in  default  without  justification.  80 
if  a  vendee  without  excuse  fail  to  pay  at  the 
stipulated  time,  and  the  vendor  is  in  no  de- 
fault, and  is  able  and  ready  to  perform  all 
that  the  contract  then  requires  of  him,  he 
may  notify  the  vendee  to  pay  within  a  rea- 
sonable time  or  consider  the  contract  re- 
scinded. In  like  manner  and  with  like  con- 
sequences the  vendee  may  notify  the  vendor 
if  the  latter  is  in  default  and  the  former  is 
not.     Kirby  v.  ffarriaon,  69  D.  677, 

Where  a  mortgagee  who  had  purchased 
the  property  at  mortgage  sale  agreed  to  con- 
vey the  land  and  the  unpaid  balance  of  the 
judgment  against  the  mortgagor  to  defend- 
ant in  consideration  of  a  certain  sum,  de- 
fendant cannot  defeat  an  action  for  the  sum 
on  the  ground  that  plaintiff  has  refused  to 
assign  the  judgment  and  has  converted  it  to 
his  own  use,  where  the  proof  fails  to  show  an 
appropriation  or  oonversion  of  it  by  the  plain- 
tin,  and  shows  that  one -of  the  defendants, 
acting    as    agent    for    the  others,   released 

Slaintiff  from  assigning  it,  that  no  notice  of 
issent  was  given  b^  the  others,  and  tiiat 
after  the  release  plaintiff  was  not  called  on 
or  required  to  assign  it,  and  that  no  com- 
plaint of  his  failure  to  do  so  was  made  until 
the  action  was  brought.  BoberUon  v.  SmUJi, 
60  D.  234. 

The  law  implies  that  notice  will  be  given, 
where  the  condition  depends  on  the  act  of 
the  person  claiming  its  benefit,  of  every  ma- 
terial circumstance  connected  with  it  which 
is  within  his  peculiar  and  personal  knowl- 
edge, or  which  depends  on  his  choice,  and 
where  the  other  party  has  no  means,  or  no 
reasonable  means,  of  arriving  at  that  knowl- 
edge except  from  the  party  himself.  Whit- 
ton  V.  Whiiton,  75  D.  163. 

The  law  does  not  imply  that  notice  will 
be  given  where  the  condition  depends  on  the 
act  of  a  third  person;  and  the  party  who  is 
bound  to  perform  is  bound  to  take  notice  of 
■uch  act.     lb. 

No  notice  is  required  to  be  given  or  averred 
where  performance  of  condition  depends  on 
anything  to  be  done  by  the  party  entitled  to 
the  performance  to  or  with  any  third  person 
who  is  distinctly  named  or  designated,  or  by 
any  such  third  person  to  or  with  him,  though 
it  is  apparent  that  what  is  done  is  more  prop- 
erly and  particularly  within  the  knowledge 
of  the  party  entitled  to  the  performance; 
because  the  one  l)ouud  to  perform  may  ob- 
tain knowledge  of  it  otherwise  than  from 
him,  and  he  is  bound  to  take  notice  of  it  at 
his  peril.     lb. 

Party  must  request  performance  of  condi- 
tion, where  it  in  any  way  depenrls  on  the 
pleasure  of  the  party  bound  in  what  maouer 
or  at  what  time  a  thing  shall  be  done,  or 
whether  it  shall  be  done  at  alL    lb. 


A  special  request  to  perform  an  •zprssi 
condition  is  nnnecessary,  nnlew  it  ia  to  «x* 
pressed  in  the  contract.    lb. 

Unless  notice  ^or  demand  be  exprevly  r»* 
quired  by  the  terms  of  an  agreementi  or  tiy 
the  peculiar  nature  of  the  contract,  a  party 
who  nas  contracted  with  another  to  do  a  par- 
ticular thing  upon  the  happening  of  a  cer^ 
tain  event  is  bound,  when  he  knows  of  the 
happening  of  that  event,  to  do  the  thing  con- 
tracted, withoat  a  demand  or  notioe  from 
the  obligee.     Janei  t.  Borton,  79  D.  300. 

Where  an  act  is  to  be  done  upon  the  hap- 
pening of  a  coatinff«ncy,  and  that  eontia- 
gency  is  the  entry  of  a  judgment  in  aa  aetioa 
to  which  the  obligor  is  a  party,  his  knowl- 
edge of  the  entry  of  the  judgment  viU  be 
presumed.     lb. 

Where  a  note  is  oonditioned  to  be  payable 
by  the  sawing  of  lumber  to  be  famt&ed  bj 
the  payee,  the  maker  may  notify  the  payee 
of  his  readiness  to  perform,  and  request  that 
he  furnish  the  lumlier,  and  the  payee**  fail- 
ure to  furnish  it  will  excuse  penormanoe  by 
the  maker;  and  the  payee  may  not  demsad 
money  without  showing  the  fnmiahins,  a 
request  to  perform,  and  the  maker's  faulurs 
to  jperform.     Nipp  v.  Diakey,  42  K  124. 

On  a  contract  to  "  pay  "  a  certain  amount 
of  lumber,  one  half  in  one  year,  and  the  rest 
in  the  next,  without  designating  any  place 
of  delivery,  there  ean  be  no  recovery  for 
breach  in  absence  of  proof  of  demand  or  of 
facts  excusing  demand.  Raglamd  t.  Wmd^ 
46  R.  305. 

2.  SuMdenqf.  —  Demand  of  perf crmanos 
on  Sunday  need  not  be  oompliod  witk 
Delamater  v.  MUler,  13  D.  512. 

Notioe  by  one  contracting  party  cf  time 
and  place  when  he  will  proocod  to  perfcm 
the  contract  need  not  be  m  writing.  Bukop§ 
V.  McNary,  36  D.  592. 

Notice  to  one  of  two  Joint  contracting 
parties  of  the  time  and  place  when  the  other 
party  will  proceed  to  perform  the  contiael 
IS  sufficient,     lb. 

Where  the  performance  cf  a  joint  contract 
not  of  a  partnership,  nor  a  negotiable  instn- 
ment,  depends  on  aemand,  a  demand  on  one 
of  the  contractors  is  snffiuxcnt.  Rkmd  ▼. 
Nyndman,  39  R.  402. 

119.  What  is  a  sofflciaxit  pesfdm- 
ance. — A  substantial  performance  of  the 
terms  of  a  contract  is  sufficient  in  equity. 
Itees  V.  Snuih,  18  D.  599;  Memcke  v.  Folk,  fiO 
K  157. 

A  promise  to  pay  a  certain  snm  in  warss 
of  a  particular  trade  can  only  be  dtseharged 
by  the  delivery  or  tender  of  such  wares  as 
are  entire,  and  of  the  kind  and  fashion  then 
in  ordinary  use.    DenneU  v.  Short,  20  D.  356. 

Delivery  of  specific  articles  at  the  time 
and  place  appointed  by  a  contract  for  their 
delivery,  where  the  payee  does  not  intend 
to  receive  them,  nevertheless  satisficc  the 
contract.    Ca»€  ▼•  Cfreem,  30  O.  Sll. 
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A  oontraot  for  the  erection  of  a  dam,  pro- 
riding  that  "  the  wall  [is]  to  be  laid  on  tim- 
ber and  projected  into  the  bank  fifteen  feet,** 
requires,  where  the  bank  slopes  at  an  angle 
off  forty-fire  degrees,  only  that  the  wall 
should  be  projected  into' the  bank  on  an  ar- 
erage  of  fifteen  feet  from  top  to  bottom, 
ana  not  fifteen  feet  on  top.  Maton  t.  Bridyt^ 
31  D.  66. 

Where  such  oontraot  prorides  that  the 
dam  shall  be  "of  the  same  height,  thick- 
ness, and  quality  of  work  as  the  old  dam 
now  standing,"  and  part  of  the  too  of  the 
old  dam  ia  nufinished  and  has  only  the  front 
stones  laid  np  to  the  required  height,  the 
new  ..lam  must  be  of  the  same  thickness 
throughout  as  the  old  one  would  hare  been 
if  completed.     Ih. 

An  agreement  to  giro  security  for  payment 
of  a  certain  sum  is  substantially  complied 
with  by  giring  any  such  security  as  is  legally 
and  beneficiaUy  available  to  the  promisee, 
especially^  after  he  has  receired  a  benefit 
from  it,  without  making  known  any  objeo- 
tion  to  it     HaOOiM  r.  Lombard,  83  D.  645. 

A  mechanic  is  bound  only  to  do  his  work 
in  a  skillful  manner,  and  acoordiuff  to  direc- 
tions, and  upon  so  doing,  is  entitled  to  rea- 
sonable compensation,  although  the  machine 
wholly  fails  to  perform  its  intended  office. 
BicketU  v.  Siason,  36  D.  141. 

One  havins  contracted  to  hanl  loss  into  a 
stream  fulfills  his  contract  by  landing  the 
logs  at  any  point  within  the  stream,  whether 
they  could  be  run  from  that  point  or  not. 
Palmer  ▼.  Fogg^  68  D.  708. 

An  oral  agreement  to  sell  and  deliver  a 
flour-mill,  and  not  engage  in  same  business 
in  a  place  named,  is  complied  with  by  deliv- 
ering the  property  and  offering  a  bill  of  sale. 
Tho  additional  agreement  ia  personal,  may 
be  terminated  within  a  year  by  death,  and 
the  parties  are  not  bound  to  give  an^  con- 
tract in  writing  concerning  such  additional 
engagement      Worthy  v.  Jcnoi,  71  B.  696. 

An  agreement  to  deliver  specific  articles, 
to  be  worth  a  specified  amount,  is  le|[^y 
fulfilled  by  the  payment  of  the  money  in 
lieu  of  the  articles.     8i7M  v.  Coeb,  2  R.  660. 

A  sign-printer  submitted  to  a  customer  a 
design  for  some  fancy  signs  or  show-cards, 
containing  two  sides  of  a  shidd.  The  cus- 
tomer returned  it  with  the  word  "estab- 
lished "  written  on  one  shield,  and  "  1875  " 
on  the  other,  with  some  other  suggestions, 
and  a  request  for  "something  of  that  style," 
"a  clean,  neat  label,*'  and  "something  to 
beat"  a  rival  manufacturer's  signs.  The 
si^s  were  executed,  with  the  word  and 
figures  in  question  at  the  top,  instesMl  of  on 
the  shield.  HeUJU  a  compliance  with  the 
contract     Thoubbortm  v.  Lewis,  38  R.  218. 

120.  What  is  not. —  A  promise  in 
eonsideration  that  the  assignment  of  a  deeii 
is  procured  is  not  supported  by  an  assign- 
ment procured  of  the  debt  evidenced  by  the 


deed,  but  without  delivery  of  the  deed  it- 
self.    Morae  v.  Beilows,  23  D.  372. 

In  an  entire  contract  to  deliver  pork,  the 
seller  cannot  recover  for  any  of  it  nntil  the 
whole  has  been  delivered.  Duia  r.  Cowki, 
76  D.  463. 

121.  Time  of  perforxnanc*. — When 
no  time  \b  fixed  for  performance,  if  the  thing 
to  be  done  is  local,  the  party  who  has  con- 
tracted the  obligation  to  perform  it  will  have 
during  his  life  in  whicn  to  do  it,  unless 
hastened  by  request;  but  if  it  be  transitory, 
he  will  be  bound  to  perform  it  in  a  conve- 
nient and  reasonable  time;  and  if  be  fail  in 
the  performance,  altboush  there  may  have 
been  no  special  request,  he  will  be  liable  for 
a  breach  of  his  contract.  Pfulipe  v.  Morri* 
son,  6  D.  638.  &  P.,  Ourvm  v.  CnrniarUe^ 
53  D.  406. 

Where  no  time  is  limited  in  an  ezeoutory 
contract,  whereby  a  party  stipulates  to  do 
some  act,  it  is  to  be  done  in  a  reasonable 
time,  and  the  absence  of  astipulation  to  that 
effect  does  not  render  it  void.  Aiwood  t« 
Oobb,  26  B.  657. 

Default  in  respect  to  the  time  is  not  of  it- 
self a  bar  in  equity,  except  in  peculiar  casesi 
it  is  merely  evidence,  with  other  things,  of 
abandonment,  and  may  be  rebutted.  Folk 
V.  Carpenier,  28  D.  592. 

Time,  even  where  made  essential,  is  nol 
conclusive  in  equity  as  it  is  at  law,  but  a 
part^  may  show  that  it  has  ceased  to  be  ts* 
sential.     lb. 

The  words  "  on  or  before  "  a  certain  day, 
when  inserted  in  an  agreement  to  perform 
an  act,  give  to  the  promisor  the  right  to 
perform  the  act  at  any  time  before  that  day, 
and  performance  or  tender  before  such  day 
confers  upon  him  all  the  rights  he  would 
have  acquired  by  performance  or  tender  on 
that  dsy.      Wali  v.  Simpaon,  22  D.  72. 

Time  fixed  for  performance  is  of  the  es- 
sence of  a  contract  and  a  deed  not  executed 
till  two  hours  after  the  time  fixed,  and  not 
tendered  till  nine  hours  after,  is  not  in  time. 
SMnnY.  Roberta,  43  D.  636. 

Intentions  of  parties  as  regards  time  of 

{>erformance  will  be  secured  in  equity  as  at 
aw,  and  when  time  appears  to  be  a  distinct 
or  essential  feature  in  the  contract  it  should 
be  considered  material  and  be  enforced. 
Oarretaon  v.  Vanloon,  54  D.  492. 

Where  time  is  of  the  essence  of  a  contract 
and  one  of  the  parties  is  not  ready  and  able 
to  perform  his  part  of  the  agreement  on  the 
day  fixed,  the  adverse,  party  may  elect  to 
consider  it  at  an  end.  Curtis  v.  Blair,  59 
D.257. 

Where  contract  must  be  performed  within 
specified  time,  the  party  l>ound  has  until 
the  last  moment  of  the  last  day  to  discharge 
himself,  but  the  offer  to  perform  must  be 
made  at  a  proper  place  and  within  a  reason^ 
able  time,  so  that  tiie  interests  of  the  adverse 
party  may  not  be  affected  injuriously,    ib. 
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Where  a  contract  is  to  be  performed  *'im* 
mediately,"  evidence  is  inaamissible  to  ez- 
ense  delay  in  the  performance.  Woods  v. 
Miller,  Z9IL  170. 

Id2.  Place  of  performanoe.  —  When 
no  place  is  designated  for  the  performance 
of  an  obligation,  it  mnst,  as  a  general  rule, 
be  performed  to  the  oblisee  in  person.  But 
the  rule  is  different  if  the  things  to  be  de- 
li«rered  are  cumbersome,  or,  from  the  nature 
of  the  contract,  a  particular  place  may  be 
indicated.     Currier  t.  Currier,  9  D.  43. 

The  presumption  is,  that  a  contract  which 
specifies  no  place  of  nerformance  was  in- 
tended to  be  performea  at  the  place  where 
it  was  made.  Speed  v.  May,  o5  D.  640; 
Jonen  ▼.  Perkins,  64  D.  136;  Lewis  r.  Head- 
ley,  87  D.  227. 

If  a  contract  fails  to  statiB  place  where 
payment  is  to  be  made,  the  law  fixes  that  at 
the  residence  of  the  promisor.  PcUierson  t. 
Jones,  5^  D.  296. 

On  one  person's  engaging  to  furnish  sup- 
port for  another  without  designation  of  any 
place  where  it  is  to  be  furnished,  the  sup- 
port must  be  provided  where  the  person  to 
be  supported  elects  to  receive  it  without  oc- 
casioning unnecessary  expense.  Norton  y. 
Webb,  58  D.  745. 

An  obligation  due  after  arrival  at  San 
Francisco  does  not  show  an  intention  that 
performance  is  to  be  made  at  that  place. 
Sdiuesuler  v.   Watson,  76  D.  348. 

123.  Tender  of  performanoe. — Where 
covenants  are  mutual,  and  one  neglects  to 
perform,  the  other  may  tender  performance, 
if  the  contract  be  executory,  and  institute  a 
suit  for  damages.  Roberts  v.  Beatty,  21*0. 
410;  Commissioners  v.   Wood,  49  D.  582. 

A  party  bound  to  render  services  or  make 
payment  must  seek  the  person  to  whom  the 
obligation  is  due  and  offer  performance. 
Sehussler  v.  Watson,  76  D.  348;  Bruce  v. 
Crews,  99  D.  467. 

A  contract  to  convey  to  a  stranger  will, 
in  general,  be  construed  to  be  an  uodertak- 
ing  on  the  part  of  the  person  contracting  to 
convey  that  the  stranger  shall  accept  the 
eonvoyance;  and  an  offer  or  tender  to  convey 
will  not  be  equivalent  to  an  actual  per- 
formance, as  it  would  be  where  the  convey- 
ance is  to  be  made  to  a  party  to  the  contract. 
Vavis  V.  Parish,  12  U.  287 

A  debtor  tendering  the  articles  owed  on 
the  day  fixed  by  the  agreement  continues 
his  right  to  pay  in  property  instead  of 
money.     Roberts  v.  BeaUy,  21  D.  410. 

An  offer  to  deliver  goods  after  a  breach  of 
the  contract  to  deliver  them,  by  which  a 
right  of  action  has  accrued  to  the  other 
party,  will  not  -defeat  the  action,  whether 
already  commenced  or  not.  Oould  v.  BatJcs, 
24D.  90. 

Tender  of  performance  by  plaintiff  is 
equivalent  to  performance  of  a  contract  only 
for  the  purpose  of  sustaining  the  action. 


aad  act  for  reffulating  the 
Mon  T.  Conutodt,  34  D.  262. 

A  debtor  is  not  bound  to  tender  peril 
ance  without  the  state,  where  there  is  as 
stipulation  in  regard  to  the  plaoe  of  per^ 
formance.    AUshiouse  t.  Ramsay^  37  D.  417. 

A  covenant  to  pay  a  certain  som,  '*  pay- 
able in  good  merchantable  pig-iron,"  at  a 
certain  price  per  ton,  cannot  1m  dischau-ged 
by  tendering  the  money  in  plaoe  of  the  iron. 
CoU  T.  Ross,  60  D.  517. 

A  oontraot  to  pay  a  certain  sans  In  specifio 
articles  at  aa  agreed  price  is  for  the  Uenedt 
of  the  debtor,  who  has  the  election  to  pay 
in  that  manner  or  in  money  at  the  tune 
agreed  upon,  and  a  tender  made  by  hiip  at 
the  exact  time  of  payment,  in  lawful  money, 
is  a  bar  to  an  action  on  the  oontraotb  Hey- 
wood  V.  Heywood,  66  D.  277. 

Where  a  lessee  agrees  to  pay  forty  dollan 
a  year  in  specific  articles,  at  an  agreed  pricey 
as  rent  for  premises,  if  he  tenders  the  arti- 
cles at  the  time  agreed  upon  ^he  leeor  is 
bound  to  take  them  at  the  stipulated  price; 
but  if  the  lessee  fails  altoge^er  to  deli%'er 
the  articles,  the  standard  of  the  damages  to 
the  lessor  is  the  forty  dollara  agreed  opoo 
in  the  contract,     lb. 

An  obligation  in  writing  to  pay  a  specified 
sum  of  money,  on  a  day  certain,  in  coin,  or 
cotton  at  twenty  cents  per  poond,  at  the  op> 
tion  of  the  promisor,  becomes  absolate  to 
pay  coin,  unless  a  tender  of  the  cotton  is 
made  when  due.  A  like  obligation,  when 
at  the  option  of  the  creditor,  doee  not  re- 
quire of  him  an  election  and  notice,  in  or- 
aer  to  maintain  his  action  to  recover  the 
coin.     Russell  y,  McCormiek,  6  R.  707. 

Plaintiff  entered  into  a  contract  with  de> 
fendant  to  enter  defendant's  service  at  a 
future  day.  Ujpon  the  arrival  of  the  day 
named,  plaintifr  tendered  performanoe,  but 
defendant  absolutely  repudiated  the  oon- 
tract.  Held,  1.  A  breach  of  the  contract  for 
which  plaintiff  had  an  immediate  right  of 
action;  2.  That  the  action  was  one  for  dam- 
ages for  such  breach,  and  not  for  wages;  3L 
That  it  was  not  necessary  for  plaintiff  after 
such  breach,  to  tender  service  or  to  keep  is 
readiness  to  perform.  Howard  ▼•  Daiy,  19 
R.285. 

124.  Beadinesa  to  perform.  —  Party 
seeking  to  recover  on  breach  of  contract  ooa- 
taining  mutual  and  dependent  oovenanti 
must  aver  and  prove  his  own  offer  and  readi- 
ness to  perform,  and  that  the  other  party  has 
failed  to  perform  on  his  part.  Saryent  v. 
Adams,  63  D.  718;  Snuih  t.  Lewis,  63  D. 
180. 

A  readiness  te  deliver  the  articles  at  the 

S roper  place,  and  due  notioe  thereof,  will 
ischarge  the  obligor.    Currtsr  ▼.  CWrier, 
9  D.  43. 

One  who  is  ready  and  offers  to  perform  bii 
part  of  a  contract  may  maintain  an  action 
against  the  other  contractor^  who  refasss  ti 


CONTRACTS,  VI. 


831 


Wwt  Index  to  Kotos  In  Amorlean  DeoUions  and  Amerlean  Roports»  soo  pp*  ^%^%, 


permit  tbo  ooatnot  to  be  performed.  Davii 
T.  Ormqford,  12  D.  682. 

Rendiness  of  a  defendant  to  perform,  in  an 
action  for  breach  of  a  contract  for  the  deliTcry 
of  certain  com-shacki,  and  his  offer  to  make 
delivery  vhencTer  the  plaintiff  woald  remove 
them,  la  a  good  defenae,  althongh  at  the 
time  the  offer  was  made  part  of  the  ahncks 
were  on  the  com.  Armatromg  ▼.  Taii,  42 
D.  656. 

125.  Part  performance.*  — Aa  a  gen- 
eral mle,  where  one  party  ia  onable  to 
perform  hia  part  of  the  contract,  he  ia  not 
eutitled  to  performance  by  the  other  party. 
But  if  one  has  performed  a  valuable  part  of 
the  contract,  and  without  an^  fault  in  him  ia 
anable  to  perform  the  residue,  auch  case 
might  form  an  exception.  Johnston  ▼.  MUchteU, 
10  D.  727. 

There  can  be  no  recovery  for  part  perform- 
ance of  an  entire  contrau)t^  nnleaa  complete 
performance  haa  been  prevented  or  waived 
by  the  party  entitled  to  demand  it.  McClwg 
V.  Price,  98  D.  356. 

And  thi^  although  the  contract  itaelf  ia 
void  by  the  atatute  of  franda.  Oahrin  v. 
FrerUice,  6  R.  68. 

A  party  who  haa  advanced  money,  or  done 
an  act  in  part  performance  of  an  agreement, 
and  then  atopa  abort  and  refnaea  to  proceed 
to  the  ultimate  conduaion  of  the  agreement, 
the  other  party  being  ready  and  willing  to 
proceed  and  fulfill  all  hia  atipulationa  accord- 
ing to  the  contract,  cannot  recover  for  what 
has  been  thua  advanced  or  done.  Ketckum 
V.  Evertsaut  7  B.  384;  Jentungt  v.  Oamp,  7 
D.  367;  WhuUead  v.  Bad,  67  D.  671. 

A  party  failing  to  perform  an  entire  work, 
which  he  haa  undertaken  at  a  atipulated 
pricey  ao  that  he  cannot  claim  the  whole 
price  under  the  contract,  ia  entitled  to  a 
proportionable  ^rt  of  the  price  for  what  he 
haa  performed,  if  it  is  benencial  to  the  other 
party.  Phelpt  v.  Sheldon,  23  D.  659.  S.  P., 
Steeplet  v.  Netoion,  33  K  705. 

A  party  who  haa  received  the  entire  con- 
tract price,  though  he  haa  not  performed  the 
entire  work,  cannot,  under  this  rule,  recover 
further  on  a  quantum  meruit,  on  the  ffround 
that  the  other  party  was  benefited  by  the 
part  performance.  Pheljm  v.  ShekUm,  23  D. 
659. 

Work  done  under  a  contract  with  the 
committee  of  a  school  district  may  be  re- 
covered for,  and  if  it  is  claimed  that  the 
special  contract  of  the  committee  ia  not 
binding  on  the  district,  it  ia  liable,  neverthe- 
less, for  the  value  of  the  work.  Nomu  v. 
Sdtool  DisL  No.  i,  28  D.  182. 

*  When  part  performance  authorizes  recovery, 
lee  notes.  81  R.  100-103;  38  R.  204-214. 

As  to  the  apportionment  of  contracts,  see  note,  SI 
D  517-6i2. 

What  acts  constitute  part  performance,  aee 
note,  5.4  iJ.  5S9-M7.  § 

Tliat  payment  is  not  part  performance,  see  note, 
VU.14a, 


In  order  to  recover  in  anumpaii  tor  pari 
performance  of  a  diviaible  oontnot^  it  ia  not 
neceaaarv  that  the  contractee  ahonld  have 
wrongfully  refused  to  restore  to  the  con- 
tractor what  ha  haa  received  under  the 
contract.  8aoh  recovery  ma^  be  had  up<m 
contracts  for  personal  servicea,  where  it 
would  be  impoasiUe  to  place  the  partiaa  in 
state  quo,    Co€  V.  SmUh,  68  D.  618. 

A  party  in  default  on  an  entire  contract,  by 
which  compenaation  dependa  upon  full  per- 
formance^  cannot  recover  for  ^urt  perform- 
ance»  either  on  the  contract  itaialf  or  in  gen- 
eral cMumpwU;  but  the  queation  in  every 
caae  ia,  whether  such  intention  ia  expreaaed 
in  the  contract;  and  where  auch  intention 
would  aeem  to  be  contrary  to  the  equity  of 
the  case,  it  ahould  be  clearly  and  preciaely 
expreaaed,  before  the  court  will  enforoe  it. 
Leonard  v.  Dyer,  68  D.  382. 

120.  What  will  excuse  performanoo, 
generally.  —  Refuaal  to  perform  hia  cove- 
nants by  one  party  to  a  contract  founded 
upon  mutual  conditions  will  excuse  a  want 
of  entire  and  abaolute  preparation  by  the 
other  party.     SmUh  v.  Xewis,  63  D.  180. 

Voluntary  abaence  of  one  party  from  place 
assigned  for  performance  ia  equivalent  to  a 
refusal  to  perform,  and  excuses  the  other 
party  in  auapending  preparationa  for  per- 
formance on  hia  part,  whenever  auch  auapen- 
sion  would  be  the  natural  effect  of  just  and 
reasonable  inferences  drawn  by  the  latter 
from  auch  abaence  and  ita  attendant  circum- 
stances.     lb, 

A  latent  defect  in  the  soil  will  not  excuse  a 
contractor  from  erecting  a  house  which  he 
covenanted  to  build.  SupL  <^  Pub.  SchooU 
V.  BenneO,  72  D.  373. 

Failure  to  perform  a  contract  to  dig  a  well 
will  not  be  excused  by  accidents  pertaining 
to  the  busineaa,  —  mechanical  reaulta;  and 
one  who  guaranteea  ita  performance  will  be 
excuaed  only  where  the  failure  waa  occa- 
aioned  by  the  act  of  God.  Janet  v.  Scott,  98 
D.  328. 

127.  Act  of  God.  — 1.  When  exaues  per* 
/ormance.  —  Where  a  party  making  a  con- 
tract for  performance  of  a  term  of  work  ia 
prevented  from  entering  on  the  work  at  the 
stipulated  time  by  an  act  of  Qod,  and  the 
disability  thua  produced  laata  during  the 
greater  portion  of  the  term,  he  will  m  ex- 
cuaed from  performing  the  work  during  the 
remainder  ot  the  term.  Dickey  v.  Linscott, 
37  D.  66. 

An  obligor  ia  excuaed  from  the  perform- 
ance of  a  disjunctive  condition,  if  one  of  the 
alternative  things  becomes  impossible  by 
the  act  of  God,  or  by  the  act  or  default  of 
the  obligee.     SniUh  v.  DureU,  41  D.  732. 

Act  of  God  will  excuse  non-performance 
df  a  duty  created  by  law,  but  not  of  one 
created  by  contract.  School  District  No.  1  v. 
Dattchy,  68  D.  371. 

Act  of  God  inures  as  excuse  and  relief  of 
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both  parties  tooontnot;  if  it  Uttally  releasei 
the  one  from  execating  a  work  £•  om  under- 
taken, it  equally  protect*  the  other  from 
paying  for  more  than  he  haa  done.  Zhaier 
T.  Brown,  71  D.  153. 

A  pnblic-Bchool  teacher  may  reoorer 
wages  for  hii  stipalated  term  although  the 
Bohool  was  suspended  on  account  of  small- 
pox.  Dew^  y.  Alpena  School  Ditbrici,  38  R. 
206. 

A  written  promise  to  pay  for  the  rigging 
of  a  Tesaei,  nmety  days  after  its  first  return 
trip,  ii  enforceable  al&ough  the  ressel  is  lost 
and  never  returns,  and  the  money  is  payable 
in  ninety  days  after  the  time  usually  required 
for  the  trip.     RandaO  t.  Johnson,  i2  R.  365. 

Under  a  contract  to  fnmish  materials  and 
perform  labor  in  altering  an  existing  struc- 
tute,  according  to  agreed  specifications,  with 
no  provision  as  to  time  of  payment,  if  the 
structure  is  destroyed  by  fire,  without  the 
fault  of  either  party,  when  the  work  has 
been  only  partly  performed,  the  builder  may 
recover  quantum  meruU,  WeU  v.  DevUn,  €0 
R.  38.  S.  P.,  Haynes  v.  Second  BapUH 
Church,  57  R.  413. 

2.  When  does  not  exeuee,  —  Accident  or  in- 
evitable necessity  will  not  excuse  non-per- 
formance of  a  contract,  wherein  there  is  no 
exception  of  such  accidents.  Thus  a  man 
who  agrees  to  build  a  house  on  another's 
land  is  not  released  &om  his  obligation  by 
the  destruction  of  the  house  by  fire  after  it 
had  been  nearly  completed.  Adame  v.  Nieh- 
oU,  31  D.  137;  Tomj^ns  v.  Dudley,  82  D.  349. 

An  absolute  contract  is  not  discharged  by 
act  of  Gk>d,  though  performance  of  thing  con- 
tracted to  be  done  thereby  becomes  impos- 
sible; yet  the  intention  of  the  parties  will 
sometimes  be  presumed  or  inferred,  though 
not  expressed,  from  their  peculiar  situation, 
or  from  the  subject-matter  itself,  as  where 
performance  is  excused  by  the  death  of  a 
party  who  was  personally  to  perform,  or 
destruction  of  the  specific  subject-matter  of 
the  contract;  but  such  cases  are  not  really 
an  exception  to  or  a  violation  of  the  general 
principle.  They  are  rather  a  mode  of  con- 
struing the  contract  or  affixing  a  condition, 
raised  uy  implication  from  the  nature  of  the 
subject  or  from  the  situation  of  the  parties. 
School  Diatrid  No.  1  v.  Dauchy,  68  D.  371. 

A  carpenter  who  undertakes  to  repair  a 
ship  for  a  fixed  price  loses  his  materials  and 
labor  if  the  ship  be  destroyed  before  the 
work  is  finished.     Seguin  v.  Debon,  5  D.  735. 

In  construing  a  contract  to  deliver  a  speci- 
fied quantity  of  com  and  fodder  "as  early 
next  fall  as  the  same  will  be  dry  enough  to 
house,  unavoidable  accidents  only  excepted," 
the  failure  of  crops,  arising  from  drought, 
will  not  be  deemed  an  acci(ient  excusing  the 
non-perfornr.ance  of  the  contract.  McUdiet 
V.  HiU,  29  D.  277. 

An  ordinary  frelhet  is  not  the  act  of  God, 
In  the  legal  sense,   which  protects  a    man 


against  responsibility  for  the  non-p«rf< 
ance  of  his  contract.    Dottier  t.  Brmam^  71 
D.  153. 

Act  of  God,  or  extreme  difficulty,  is  no  es« 
cuse  for  non-fulfillment  of  a  oovenant^  Suipef 
inlendeniqfSchoolB  ▼,  BenneO,  72  D.  373. 

Non-performanoe  of  a  contract  is  not  e»> 

cused  by  the  act  of  God,  where  it  may  ba 

substantially  carried  into  effect,  although  a 

literal  and  precise  performance  is  imposaibla. 

WiOiame  w.  VanderlriU,  84  D.  333. 

Under  a  contract  to  erect  an  addition  to  a 
building  for  a  fixed  sum  for  the  fmtire  work* 
there  can  be  no  recovery  where  complete  per- 
formance was  prevented  by  the  destruction 
of  the  building  by  fire  vrithout  fault  of  either 
party,  and  there  was  no  aoceptance  of  what 
had  been  done.  Fildew  v.  Betdeyr^  R.  433w 
Compare  Cook  v.  McCabe,  40  K  765. 

Performance  of  a  contract  to  deliver  com 
within  twenty  days  is  not  excused  by  the 
freezing  of  a  nveron  the  eleventh  day,  when 
transportation  oould  have  been  made  in  some 
other  way.    JBufftiter  v.  Wesi^  48  R.  232. 

128.  ImpoBsibility,  illnofla,  etc.— A 
thing  improbable  in  a  contract  must  be  per^ 
formed;  a  thing  impossible  may  be  excoaed. 
Supermtendeni  </  SckooU  v.  BenmeU^  72  D. 
373. 

Part  performance  of  a  contract  of  service 
will  entitle  to  compensation,  where  entire 
performance  has  been  prevented  by  sicknesa. 
Oreene  v.  LhUon,  31  D.  707. 

Contracts  for  performance  of  personal 
manual  labor,  requiring  health  and  strength, 
are  subject  to  the  implied  condition  that 
health  and  strength  remain.  Dkhty  v.  X«mm- 
coU,  :I7  D.  66. 

No  action  lies  on  an  ag[reement  to  pay  for 
tuition  for  a  specified  ame,  if  during  the 
whole  uf  such  time  the  promisor  was  pre- 
vented by  illness  from  attending  or  receiving 
the  tuition.    Stewart  v.  Lortn^^,  81  D.  747. 

Defendants  agreed  with  plaintiffs,  pro- 
prietors of  a  theater,  to  furnish  the  **  Wach- 
tel  opera  troupe,"  to  give  performances  in 
their  theater,  ttie  receipts  to  be  divided  in  a 
specified  manner.  Wachtel,  from  whom  tho 
company  took  its  name,  was  the  leafier  and 
chief  attraction,  and  his  connection  with  the 
company  was  the  inducement  that  led  plain- 
ti£b  to  make  the  agreementb  Wachtel  W- 
came  unable  to  sing,  in  consequence  of  ill- 
ness, and  defendants  consequently  did  not 
furnish  the  troupe.  In  an  action  for  breach 
of  agreement^ — held,  that  Wachtels  ap- 
pearance was  the  principal  thing  contracteil 
for,  and  was  of  the  essence  of  Uie  contract; 
that  plaintiffs  would  not  have  been  bound  to 
accept  the  services  of  the  company  without 
him;  and  that  his  sickness  and  inability  to 
sing  constituted  a  good  excuse  for  non-per- 
formance of  the  agreement  Spalding  v. 
HoBa,  27  K  7. 

Plainti£r  agreed,  in  writing,  to  serve  de- 
fendant for  three  years^  as  superintendanl 
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ftnd  manager  of  his  inaaufactory,  and  to  de- 
vote his  whole  time,  attention,  and  skill 
thereto;  and  defendant  agreed  to  pay  him 
therefor  three  thousand  doUani  a  year,  in 
equal  monthly  payments.  Plaintiff^  without 
Canlt  on  hisvpart,  was  arrested  and  kept  in 
jail  for  about  a  fortnight,  daring  the  busiest 
season,  and  defendant  hired  another  in  his 

Elace.  On  bein^  released,  plaintiff  tendered 
is  seryioes,  which  defendant  refused.  He 
had  been  paid  in  full  for  the  time  he  actually 
worked.  Heidt  that  plaintiff  could  not 
wift'Ptrft'n  an  action  of  damages  for  breach  of 
the  agreement.    Ltopold  r,  Saikeift  31  R. 

Xi39.  Death.  —The  general  rule  is,  that 
death  does  not  absolre  a  man  from  his  con- 
tracts, and  that  his  estate  is  responsible  for 
their  performance.  An  exception  is,  that  in 
contracts  in  which  performance  depends 
upon  the  continued  ezistenoe  of  a  certain 
person  or  thing,  a  condition  is  implied  that 
the  impossibility  of  performance  arising 
vrom  the  perishing  of  the  person  or  thing 
shall  excuse  the  performance.  YerringUm  t. 
Qreetie,  84  D.  678. 

Death  of  a  party  while  a  contract  is  in 
progress,  if  a  single  act  remains  to  be  done 
to  complete  it»  puts  an  end  to  the  contract. 
Madier  j.  FrUh,  21  D.  262. 

Doctrine  of  relation  may  operate  on  formal 
acta  relating  to  the  proof  of  a  contract,  but 
not  on  acts  essential  to  its  validity.     Jb, 

An  act  done  by  one  party,  after  the  death 
of  the  other,  which  was  essential  to  the 
validity  of  the  oontraot»  cannot  take  effect 
by  relation  to  the  time  when  the  deceased 
party  was  living.     Ih. 

Death  of  one  contracting  party  does  not 
operate  as  a  release  or  discharge  from  the 
performance  of  his  part  of  the  agreement* 
where  it  is  of  such  a  character  that  it  may 
be  performed  by  his  personal  representative. 
Uowkua  V.  BaU,  68  D.  755. 

Where  a  debtor  agrees  to  pay  by  sawing 
into  lumber  timber  which  the  creditor  is  to 
furnish,  and  the  latter  dies  before  furnishing 
it,  the  debtor  cannot  be  compelled  to  pay  in 
money,  nor  is  there  an^  breach  of  contract 
on  his  part  until  the  timber  has  been  fur- 
nished to  him  and  he  refuses  to  saw  it.     Ih. 

130.  Prevention  by  other  party.  — 
Offer  to  perform  or  do  an  act,  which  is  pre- 
vented by  the  party  in  whose  favor  perform- 
ance is  to  be  made,  is  equivalent  to  a  per- 
formance.    Hunt  V.  TeU,  42  D.  659. 

Prevention  of  performance  of  written  con- 
tract by  defendsint  excuses  performance  on 
the  part  of  the  part^  prevented,  and  he  may 
maintain  his  action  immediately,  Rankin  v. 
Darnell,  52  D.  557. 

Preventing  performance  of  contract  is  not 
necessarily  a  rescission  of  it.     lb. 

One  who  prevents  performance  of  a  condi- 
tion, or  makes  it  impossible  by  his  own  act, 
shall  not  take  advantage  of  its  non-perform- 
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ance.    Cap$  Fwr  fie,  Nov.  Co,  v.   WUooob^ 
78  D.  200;  /ones  t.  ITafter,  56  D.  667. 

Where  a  person  who  employed  an  attorney 
to  defend  himagainst  a  criminal  prosecution, 
and  executed  to  him  his  note  for  the  amount 
of  the  fee,  oommitted  suicide  before  his  trial, 
the  feet  that  the  attorney  was  therebv  pre- 
vented from  performing  the  principsl  ser- 
vice for  which  the  note  was  given  u  not  a 
ground  for  impeaching  the  consideration,  be- 
cause the  non-performance  resulted  from  tlie 
obligor's  own  not.  Mikhenom  v.  Dosier,  22 
D.  116. 

A  oontractor  prevented  from  completing  a 
contract  by  the  emplcmng  party  may  either 
bring  an  sction  for  a  breach  of  the  oontract 
and  recover  as  damages  the  loss  of  profits 
sustained  by  the  brea^  or  he  may  waive  the 
contract  and  sue  for  work  and  labor  gener- 
ally, and  recover  the  actual  value  of  the 
work  done.  Ckarh  ▼•  Mayor  tic  </New  Tork^ 
53  D.  379. 

A  instituted  snit  to  have  a  certain  contract 
rescinded,  and  agreed,  for  a  consideration,  to 
pay  B  a  certain  sum  when  such  rescission 
wae  obtained.  A  afterwards  compromised 
the  snii^  and  prevented  the  rescission  of  the 
contraot.  Held,  that  he  was  liable  to  B. 
Jone$  V.  Valktr,  56  D.  557. 

Where  a  tradesman  agrees  to  put  a  tin 
roof,  which  he  warrants  to  last  twenty  years, 
upon  a  building  bnilt  upon  a  certain  plan, 
if  the  plan  is  afterwards  ohanged  the  con- 
tract as  first  made  is  at  an  end;  bnt  if  he 
screes  to  put  snch  a  roof  upon  a  building 
without  specifying  what  kind,  a  change  in 
the  plan  of  the  buUding  after  the  making  of 
the  contract  does  not  affect  his  liability. 
MeOar  v.  Wimanu,  62  D.  739. 

Where  two  psrties  contract,  one  to  do  a 
particular  piece  of  work,  and  the  other  te 
pay  for  it,  the  latter  may  at  any  time  conn- 
termand  the  completion  ef  it;  and  in  such 
case  the  former  cannot  go  en  and  complete 
the  work,  and  claim  the  whole  price,  but 
will  be  entitled  only  to  pay  for  his  part  per- 
formance, and  to  be  compensated  for  hit  loss 
on  the  remainder  of  the  contract.  CoUiyer 
V.  MouUon,  98  D.  37a 

181.  Acceptance  of  imperfect  per- 
formance. — ^Where  tiie  contract  is  for 
work  to  be  done  on  movable  articles,  accept- 
ance is  a  waiver  of  objection  to  the  quality  of 
the  work;  but  where  the  article  made  imme- 
diately becomes  a  part  ol  the  realty,  as  in 
the  case  of  a  building  contract,  the  use  of  it 
dees  not  amount  to  an  acceptance.  Nor/ord 
V.  MasUn,  17  D.  168.  S.  P.,  NmrU  v.  School 
DUtrkt  No.  i,  28  D.  182;  McKinney  v. 
Springer,  54  D.  470;  Smith  v.  Brady,  72  D. 
442;  Afartu*  v.  Houek,  83  K  409;  Bonarih  v. 
Dudley,  43  R.  373. 

Part  performance  ol  an  entire  oontract 
need  not  be  accepted.  McOehee  v.  Hill,  29 
D.  277. 

The  owner  mnet  pey  lor  repairs  Bade 
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under  a  oontract,  upon  machinery  which  is 
deliTered  and  accepted,  notwithstanding 
other  machinery,  of  which  the  repaired  ma- 
chinery is  independent,  and  which  was  also 
to  be  repaired  under  the  contract,  is  not  re- 
paired or  delivered.  Coweta  FaU$  Mfg, 
Co.  ▼.  Rogei*9,  65  D.  602. 

Acceptance  of  work  is  not  a  waiver  of  latent 
defects.      Van  Buakirk  ▼.  Murden,  74  D.  163. 

Mere  retention  and  use  of  a  benefit  re- 
sulting from  work,  where  the  party  is  not 
free  to  elect  whether  or  not  to  accept  the 
work,  or  where  the  election  cannot  influ- 
ence the  conduct  of  the  other  party  with  ref- 
erence to  the  work  performed,  does  not  con- 
stitute such  evidence  of  acceptance  that  the 
law  will  imply  therefrom  a  promise  of  pay- 
ment.    ZoUman  v.  San  Finncisco,  81  D.  96. 

One  who  a^es  both  as  to  kind  of  wood 
he  should  and  should  not  furnish  others  dur- 
ing a  certain  year  cannot  recover  at  the 
contract  price  for  the  kind  he  agreed  not  to 
furnish  because  those  to  whom  it  was  fur- 
nished did  not  notify  him  that  they  should 
not  receive  it  upon  the  contract,  and  used 
some  of  it,  and  made  a  payment  under  pro- 
test; but  is  entitled  to  compensation  only  to 
the  extent  of  the  benefit  actually  received. 
Andrews  r.  Eastman,  98  D.  670. 

In  a  contract  for  repairing  a  building,  it 
was  provided  that  the  materials  to  be  fur- 
nished should  be  of  the  best  quality,  and  the 
workmanship  performed  in  the  best  manner, 
subject  to  the  acceptance  or  rejection  of  the 
architect,  and  all  to  be  in  strict  accordance 
with  the  plans  and  specifications;  the  work 
to  be  paid  for  "when  done  completely  and 
accepted.*'  Held,  that  the  acceptance  by 
the  architect  did  not  relieve  the  contractors 
from  their  agreement  to  perform  the  work 
according  to  the  plans  and  specifications;  nor 
did  his  acce^taace  of  a  different  class  of 
work  or  inferior  materials  from  those  con- 
tracted for  bind  the  owner  to  pay  for  them. 
The  provision  for  acceptance  was  merely  an 
additional  safeguard  against  defects  not  dis- 
cernible bv  an  unskilled  person.  Olachis  v. 
Black,  10  k  449. 

133.  Waiver  of  strict  i)erformance. 
—  Where  a  contract  for  the  conveyance  of 
land  does  not  specify  any  particular  time  of 
performance,  but  stipulates  that  the  deed 
shall  be  made  when  the  money  is  paid,  if  the 
vendee  pays  the  money  and  neglects  to  de- 
mand a  conveyance,  or  on  the  vendor's  offer 
to  convey  refuses  to  accept,  and  says  that 
he  will  call  for  the  deed  when  he  wants  it, 
the  vendor  8  failure  to  convey  at  the  time  of 
payment  is  thereby  waived.  Baker  v.  W/iUe' 
sides,  12  D.  168. 

A  party  may,  in  equity,  waive  any  stipu- 
lation introduced  into  a  contract  for  his 
benefit;  and  anything  which  draws  on  the 
other  party  to  execute  the  agreement  after 
*he  default  in  respect  to  time,  or  that  shows 
that  it  is    deemed  a  subsisting  agreement 


after  sach  default,  will  amount  to  a  waivw; 
and  so  also  will  a  fiailnre  to  avail  himself  «f 
it  at  the  first  fit  oocaaiooy  and  before  sr 
when  the  other  begins,  after  default,  to  ael 
again  on  the  agreemonk  FalU  v.  Carpenler, 
S  D.  592.  ^ 

Payment  in  full,  withoat  objootioii,  of  the 
contract  price  of  a  bailding,  with  knowledge 
on  the  part  of  the  owner  that  the  work  is 
defective,  does  not  estop  him  from  reoovering 
damages  for  such  defect;  bat  if  the  defect  is 
slight,  and  the  owner  is  satisfied  with  the 
work,  he  may  be  found  to  have  waived  the 
defect.     Flannerf  v.  Rohrmajfer,  33  R.  36. 

188.  Wliat  amounts  to  a  breach.  — 
The  contract  is  broken  by  occasionally  keep- 
ing travelers  for  pay,  although  the  deten Jaot 
does  not  hold  himself  out  to  the  world  as  a 
tavern-keeper,  nor  make  a  regular  business 
of  keeping  tavern,  where  ho  scdd  plaintiff 
land  for  a  tavern-stand,  and  as  a  part  con- 
sideration agreed  to  quit  the  busineas  in  favor 
of  plaintiff  as  soon  as  plaintiff  was  pr^ 
pared  to  keep  tavom.  Hekkgm  t.  HaouUom, 
61  D.  122. 

An  act  extending  the  ttma  for  completing 
a  railroad  does  not  affect  a  contract  entered 
into  with  the  railroad  company,  the  essential 
inducement  of  which  was  an  assnranoe  that 
the  road  would  be  bnilt  within  a  certain 
time,  and  failure  to  complete  it  within  that 
time  diBchargea  the  other  party  to  the  con- 
tract, notwithstanding  the  extension  of  time. 
Henderson  v.  Son  Antonio  etc.  R.  R,  Co,, 
67  D.  675. 

134.  Consequences  of  breach.  ~  An 
agreement  to  pay  in  specific  articles  boooine^ 
on  failure  to  make  such  payment  at  the 
time  and  in  ttkO  manner  stipulated,  an  agree- 
ment to  pav  in  money.  Newman  v.  Jfo- 
Oregor,  24  D.  293;  RoierU  ▼.  Beatly,  21  D. 
410. 

Failure  to  comply  with  the  terms  of  a 
special  covenant  destroys  the  right  to  r»> 
cover  under  the  oontract.  Morfwd  v.  ifds- 
thi,  17  D.  168. 

A  party  may  waive  his  right  of  action  and 
accept  performance  after  a  breach  of  the 
contract     QoaUi  v.  BaidcB,  24  D.  90. 

Positive  breaches  of  contract  are  not 
divested  of  that  character  beeanse  the  acts 
by  which  they  are  worked  are  criminal  or 
tortious.     Keens  v.  Litardi,  26  D.  478. 

For  a  breach  of  an  entire  contract,  only 
one  action  can  be  maintained,  nulesa  it  be 
in  its  nature  divisible.  Badger  v.  TUeonU^, 
26  D.  611. 

Plaintiff  having  failed  in  the  first  deliv- 
eries of  goods,  which  he  contracted  to  manu- 
facture and  deliver  in  successive  lots,  cannot 
compel  the  acceptance  of  goods  subsequently 
manufactured  and  offered.  King  Phidp  MiUs 
V.  Slater,  34  R.  603.  Contra,  Bladdbwm  v. 
Reilly,  54  R.  159. 

135.  Provisions  for  arbitrating  ques> 
tions  of  performanca.  —  Under  a  contrael 
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proTiding  that  a  third  peraon  shall  intpect 
"all  the  work  and  materials''  for  a  cUun 
which  one  party  has  contraoted  to  erect  for 
another,  and  that  they  shall  be  "made  to 
correspond  with  the  decision  of  such  person 
in  all  respects,  whose  decision  shall  be  final 
between  we  parties,"  snch  person  has  power 
only  to  inspect  the  work  and  materials,  and 
not  to  determine  the  construction  of  the  con- 
tract    Mamm  ▼.  Briiiffe,  31  D.  66. 

Parties  agreeing  to  have  timber  estimated 
by  a  certain  surveyor  are  bound  by  his  esti- 
mate, where  it  does  not  appear  that  he  acted 
corruptly  or  made  any  gross  mistake.  Dahu 
▼.  Moore,  41  1>.  379. 

A  party  litigant  may,  if  he  will,  refer  to 
his  adversary,  or  to  any  one  interested  ad- 
versely to  himself,  and  snch  submission  will 
be  enforced.  NotihL.  R,  R.  Co.  v.  McOrannj 
75  D.  624. 

Where  a  contract  for  the  construction  of  a 
railroad  provides  that  the  decision  of  the 
chief  engineer  of  the  company  shall  be  final 
and  conclusive  in  any  dispute  that  may  arise 
between  the  parties  thereto  touching  the 
same,  the  person  who  fills  the  office  of  chief 
engineer  when  the  adjudication  is  called  for 
is  the  proper  person  to  decide,  and  not  the 
person  who  filled  the  office  at  the  time  the 
contract  wsun  made,  but  who  had  resigned 
before  the  necessity  for  adjudication  arose. 
And  if  the  company  fail  to  appoint  a  chief 
engineer,  the  contractor  may  resort  to  the 
courts  of  law.     lb. 

On  an  agreement  for  the  sale  of  meat»  the 
purchaser  agreed  to  accept  snch  as  had  been 
mspected  and  pronounced  fit  by  a  certain 
person.  HM,  that,  in  the  absence  of  fraud, 
he  was  bound  by  the  decision  of  such  person. 
No/tinger  v.  Ring,  36  R.  456. 

A  condition  in  a  buildins  contract  that  all 
disputes  concerning  the  value  of  extra  work 
shall  be  determined  by  arbitration  is  valid, 
and  precedent  to  recovery.  Hoime$  t. 
Rickei,  38  R.  54. 

VIL    MODIFICATIOSr. 

136.  In  general.  —  A  contract  for  de- 
livery of  specific  articles  cannot  be  converted 
into  one  for  payment  of  money  without  the 
consent  or  default  of  the  contractor  or  prom- 
iM>r.     Smith  V.  Davis,  60  D.  390. 

A  contract  which  parties  intended  to  make 
but  did  not  make  cannot  be  set  up  in  place 
of  one  which  they  did  make  but  did  not  in- 
tend to  make;  and  a  promise  to  pay  for 
goods  furnished  to  anotner,  unrestricted  as 
to  f^uality  or  amount,  cannot  be  modified  by 
an  intention  of  the  promisor  known  to  tlie 
promisee  that  goods  of  a  certain  character 
only  should  be  furnished.  Sat^ford  v.  HoW' 
ard,  U8  D.  101. 

187.  Extension  of  time  to  perform. 
—  A  parol  eulargement  of  the  time  for  per- 
formance of  a  written  contract  is  valid  if  the 
contract  itself  would  be  valid  if  made  by 


parol    Blood  v.  CfoodHch,  24  D.  ISl.    a  P., 

Fiie$8  V.  Rider,  82  D.  308. 

A  parol  enlargement  of  the  time  for  per- 
formance of  a  covenant  in  a  sealed  instru- 
ment it  good.  LangworikM  v.  Smith,  20  IX 
652. 

The  remedT  is  on  the  agreement  enlarging 
the  time,  ana  not  on  the  oovenant  itself, 
where  there  is  an  enlargement  of  a  cooditioo 
precedent.    lb. 

The  time  of  performanoe  d  a  contract  to 
convey  land  cannot  be  extended  by  par«i. 
Blood  w.  Goodrich,  24  D.  121. 

A  party  to  a  contract  oanaot  alter  his  ob- 
ligation to  A  third  person,  growing  out  of  it, 
by  subsequently  extending  the  time  within 
which  it  is  to  be  executed.  Saryeani  v. 
Daunoy,  33  D.  673. 

Where  the  time  of  performance  fixed  by  a 
contract  is  extended,  the  failure  of  either 
party  to  attend  at  the  time  fixed  discharges 
the  other,  whether  he  made  a  tender  at  iho 
time  and  place  or  not,  and  the  fact  that  he 
ffives  A  fslM  reason  for  his  subsequent  re- 
fusal is  immaterial  Frie$s  t.  RicUr,  82  D. 
308. 

188.  Altering  written  by  rabse- 
quent  oral  contract.  —  Contracts  in  writ- 
ing, but  without  seal,  are  classed  as  parol 
contracts,  and  if  executory,  may,  before 
breach,  be  altered  or  rescinded  by  subsequent 
verbal  agreements  of  the  parties.  Perrine  r. 
Cheeteman,  19  D.  388;  Vathaao  v.  I^tsis,  25 
D.  769. 

And  in  an  action  for  a  breach  of  the  writ- 
ten oontract,  such  alteration  may  be  proved, 
although  ^e  oral  agreement  be  within  the 
operation  of  the  statute  of  frauds.  Ctf7A- 
minff$  V.  Arnold,  37  D.  155. 

But  such  verbal  agreement  must  be  sup- 
ported by  a  new  and  valid  consideration,  or 
must  have  been  so  far  acted  upon  that  a 
refusal  to  carry  it  out  would  work  a  fraud 
on  one  of  the  parties.  Thurston  v.  Ludwig, 
67  D.  328.  8.  P.,  Ikahato  v.  Lewit,  24  D. 
769. 

A  contract  under  seal  may  be  defeated  by 
an  executed  parol  contract.  MuMroe  v.  Per- 
Zmj,  20  D.  475. 

But  a  sealed  executory  contract  cannot  be 
discharged  by  an  executory  verbal  agree- 
ment.   Smith  V.  Lewis,  63  D.  180. 

A  contract  in  writing  will  not  be  deemed 
to  be  waived  by  executory  parol  agreements. 
Adams  v.  Nichols,  31  D.  137. 

An  instrument  in  writing,  deliberately 
adopted  by  parties,  must  stand  as  written, 
although  the  parties  have  mistaken  its  legal 
intent  This  is  true  even  in  equity,  and 
especially  so  when  the  rights  of  creditors 
intervene.     Holmes  r.  Hail,  77  D.  444. 

A  contract  required  by  the  statute  of 
frauds  to  be  in  writing  cannot  be  subse- 
quently modified  by  parol;  and  where  the 
time  of  performance  is  fixed  by  such  con- 
tract»  there  can,  therefore^  be  no  inquiry 
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ooDceramg  a  reasonable  time  for  perform- 
■oce.     Abell  ▼.  Mmuon,  100  D.  166. 

One  who  oontracta  ander  seal  for  the  ereo- 
tion  of  a  building,  and  refusea  to  proceed 
after  the  work  has  been  partially  finished, 
may  recover  on  the  parol  promise  to  pay  for 
the  labor  and  material,  if  he,  relying  on  snch 
promise,  completes  the  building.  Munroe  ▼• 
Perkifu,  20  D.  476. 

Where  two  persons  were  responsible  on  a 
sealed  instrument  to  pay  for  the  erection  of 
a  building,  and  both  superintended  the  work, 
one  acting  in  the  other  s  absence,  and  always 
with  a  jomt  view  to  the  same  object^  a  parol 
promise  by  each  at  different  times,  to  waive 
the  written  contract  and  pay  the  reasonable 
value,  makes  the  promises  joint.     lb. 

Modifying  or  altering  a  written  contract 
by  parol  makes  a  new  agreement,  which  is 
entirely  paroL  Vkary  ▼.  Moore^  27  D. 
323. 

An  original  special  contract  still  exists, 
and  is  binding  on  the  parties,  so  far  as  it 
can  be  followed,  when  they  agree  to  addi- 
tions and  alterations  of  a  buildmg  in  process 
of  construction  under  such  contract,  unless 
the  contract  be  so  entirely  abandoned  that 
it  is  impossible  to  trace  it  and  say  to  what 
part  of  the  work  it  shall  be  applied.  Me- 
Kinney  v.  Springer,  54  D.  470. 

Parties  have  a  right  to  adjust  the  amount 
due  in  money  on  a  contract  payable  in  wool, 
where  at  the  time  of  payment  several  install- 
ments of  wool  have  been  delivered,  but  a 
large  amount  still  remains  payable;  and  on 
such  an  adjustment  neither  party  can  be  re- 
lieved without  error,  mistake,  or  fraud  in 
making  it;  and  in  the  absence  of  such  evi- 
dence, it  is  error  for  the  court  to  instract 
the  jury  as  to  the  mode  of  reckoning  to 
ascertain  the  amount  without  regard  to  the 
settlement  made  by  the  parties.  Bryant  v. 
Citwfty,  68  D.  767. 

Two  parties  to  a  contract  cannot  bind 
other  parties  thereto  by  an  independent 
agreement  in  reference  to  the  original  con- 
tract    Palmer  v.  Fogg,  68  D.  708. 

No  charge  for  extra  work  can  be  made 
where  a  party  erects  a  mill  under  a  contract 
containing  a  clause  providing  that  "  no  ex- 
tra charges  are  to  be  made  unless  a  written 
agreement  be  made  and  attached  to  the  con- 
tract," unless  the  charges  are  so  reduced  to 
writing;  and  that  is  so  although  the  claim  is 
placed  on  the  ground  that  the  defendant 
interfered  with  the  work  by  directing  and 
authorizing  these  departures  from  the  origi- 
nal design,  and  in  some  instances  against 
the  opinion  of  the  plaintiff.  AbboU  v.  UaCeh, 
71  D.  635. 

An  executed  oral  agreement  by  a  leasee 
with  his  lessor  to  take  a  partner  in  his  busi- 
ness for  three  years,  and  borrow  money  and 
put  into  the  business,  provided  the  lessor 
would  reduce  the  rent  alrea<iy  reserved, 
forms  a  good  consideration  for  the  lessor's 


promise  to  rednot  Iha  not.    H€uiimg$  % 

Loveifty,  64  K  462. 

189.  Substitating  ft  n«w  oomtzmet  ^ 
An  executory  oontract  in  writing  not  nnder 
seal  mi^,  beukre  breach,  be  varied  by  parol, 
either  by  enlarging  fbe  time,  ehanging  the 
mode  of  payment^  or  by  patting  an  end  to  it 
altogether.  But  the  new  contract^  if  execn* 
tory,  must  be  founded  upon  a  new  eonttdfirsr 
tion.    PraU  t.  Mwrom,  100  D.  381. 

As  a  general  mle^  a  sealed  inetnunenl 
cannot  Im  varied  or  abrogated  by  another 
agreement,  nnlase  tk«  latter  is  also  sealed. 

The  ezeeation  of  a  new  oontrmet  in  the 
plaoa  of  one  previously  existins  between  the 
same  parties  does  not  affect  the  right  of  a 
person,  who  had  oontribnted  hia  labor,  to  re- 
cover an  agreed  oompensation,  depending 
upon  the  execution  of  fhe  original  contract 
in  the  manner  speeified.  SaroeaaU  v.  J)atmo% 
33  D.  673. 

Where  the  new  oontract  is  consistent  with 
the  continuanoe  of  the  former  one,  and  only 
provides  a  new  mode  of  dischai^ging  such 
former  one,  it  has  no  effect  nnlees  or  until  it 
is  performed.  McDaMU  t.  itoftiimwi,  62  D. 
674. 

Where  A  made  an  agreement  to  deliver 
rice  to  B,  or  his  assigns,  and  B  afterward, 
by  an  indorsement  on  the  back  of  the  agree* 
ment,  directed  the  rioe  to  be  deUvered  to  Cy 
which  was  accepted  and  signed  by  A,  a  new 
contract  was  thereby  creat^  between  A  and 
C,  which  would  exclude  any  e^^nitiea  exist- 
ing between  A  and  B,  the  original  parties. 
Lane  ▼.  WuUharop,  1  D.  699. 

A  book  agent  solicited  a  justice  of  the  peaos 
to  subscribe  for  a  book,  the  price  of  which  was 
ten  dollars,  and  the  justice  signed  his  snb- 
scription-book,  receiving  from  the  agent  a 
written  agreement,  in  the  name  of  the  prin- 
cipals, to  accept  for  the  price  all  his  office 
fees  from  that  time  until  toe  delivery  of  the 
book.  The  subscription-book  so  signed  con- 
tained a  printed  contract  to  take  the  book 
at  the  subscription  price,  a  warning  to 
patrons  not  to  sign  unless  they  expectM  to 
pay  that  price,  and  a  ''rule"  that  "no 
promise  made  by  an  agent  which  interieres 
with  the  intent  of  printed  contract  shall  be 
valid.**  The  principals  delivered  Uie  book, 
and  sued  for  the  subecription  price  of  ten 
dollars.  The  defendant  Drought  the  fees, 
^.27,  into  court.  Htld^  that  the  plain  ti  Si 
could  not  recover.  EberU  v.  Seiovar^  38  IC 
278. 

In  November,  1879,  brewers  contracted 
with  an  ice  company  for  ice  during  the  sea- 
son of  1880,  at  $1.76  a  ton,  or  $2  if  the 
crop  proved  short.  The  crop  failed,  and  in 
the  next  May  the  company  notified  the 
brewers  that  they  would  no  further  perform 
the  contract.  Thereupon  the  brewers,  hav- 
ing a  large  amount  of  beer  on  hand  liable  te 
spoil,  made  a  new  arrangameni  with  ths 
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•ompanv,  agreeiuff  to  pay  $3.60  a  ton,  and 
received  and  paid  for  some  ice  at  that  rate, 
aad  gave  their  note  for  other  ice  at  the  same 
rate.  Held,  valid  and  enforceable.  QoAd 
T.  Liwi^  41  R.  723. 

140.  Merger  in  subMquent  contraet. 

—  A  written  agreement  merees  the  ante- 
cedent declmtione  and  negotiations  of  the 
parties.     Thompton  v.  Sloan,  36  D.  640. 

A  inodiiication  of  an  existing  contract  may 
be  made  by  the  parties  thereto  on  any  new 
consideration,  and  such  new  contract  ez- 
tingnishes  the  old.  *  SmUh  v.  Tumio,  16  D. 
•17. 

VnL  RnciBSioN. 

141.  The  right  to  rescind,  generally.* 

—  1.  Oenerai  principles, — A  party  induced 
to  part  with  property  on  a  fraudulent  con- 
tract may  rescind  the  contract  and  recover 
hie  property  on  discovering  the  fraud.  Jlia§» 
mm  V.  Bovel,  43  D.  661. 

The  defrauded  party  does  not  lose  his 
right  to  rescind  because  the  contract  has 
been  in  part  executed,  and  the  parties  can- 
not be  fully  restored  to  their  forme "  posi- 
tion, but  he  must  rescind  as  soon  as  the 
eircnmstances  will  permit*  and  with  reason- 
able dispatch  after  the  fraud  is  discovered. 
Downer  t.  Smiih,  76  D.  148. 

A  court  of  common  law  is  equally  com- 
petent with  a  court  of  equity  to  rescind  and 
sat  aside  contracts  on  the  ground  of  fraud, 
where  such  grounds  can  be  established  by 
the  commou'law  rules  of  evidence.  Staie  v. 
Oaillard,  1  D.  628. 

Where  one  party  to  a  contract  has  partly 
executed  it^  bnt  has  failed  to  perform  the 
residne,  the  other  cannot  rescind  it  and  re« 
cover  the  money  paid  thereon.  Slevem  v. 
Cushiny,  8  D.  27. 

A  party  may  rescind  an  entire  contract 
after  partial  execution  thereof,  where  the 
other  party  refuses  to  complete  it,  if  the 
latter  may  be  put  in  the  same  situation  as 
before.     Luey  v.  Butuly,  32  D.  359. 

Rescission  of  a  contract  does  not  follow  as 
a  consequence  of  its  non-performance  by 
either  party.     Duncan  v.  Jcla-,  39  D.  342. 

Refusal  to  fulfill  a  contract  must  be  abso- 
lute to  be  tail  U  mount  to  an  assent  to  its 
dissolution,  and  to  authorize  the  other  party 
to  rescind  it;  such  refusal  must  be  in  no  way 
qualifieil,  and  sthould  substantially  amount 
to  an  avowed  determination  of  the  party  not 
to  abide  by  the  contracL  Fay  v.  Oliver,  49 
D.764. 

Contract  remains  in  force  until  it  is  re- 
scinded by  mutual  consent,  or  until  the  op- 
posite IMu^ty  does  some  act  which  amounts 
to  an  abandonment.  Dula  v.  CowUa,  76  D. 
463. 

Increase  of  value  is  not  such  a  change  in 
the  subject-matter  of  a  contract  as,  of  itself, 

*  Rif  bt  to  rescind  where  there  Is  do  fraud,  see 


to  constitute  ground  for  rescinding  or  not  en- 
forcing articles;  but  if  one  of  the  parties 
refuse  to  perform,  and  a  change  of  eircnm- 
stances arises,  by  reason  of  which  he  becomes 
desirous  to  go  on  with  the  bargain,  and  in 
sists  on  it,  he  may  properly  be  repelled,  al* 
though  he  was  not  watching  for  that  change 
FalU  T.  Carpenter,  28  D.  6^ 

Party  who  pays  money  on  an  illegal  coo* 
tract  cannot  recover  it  in  a  suit  in  woich  he 
insists  on  the  existing  validitv  of  the  con* 
tract,  bnt  to  do  so  he  mnst,  before  it  is  fully 
executed,  rescind  it,  or  do  some  act  which,  in 
law,  is  equivalent  to  a  rescission.  Potion  v. 
Ommer,  04  D.  666. 

A  contract  stipulatinff  that  it  may  be  can- 
celed by  either  party  "for  good  cause'*  may 
be  revoked  for  any  cause  assiffued  in  good 
faith,  the  phrase  being  radicaUy  uncertain. 
Cummer  t.  Buits,  29  R.  630. 

2.  iUuHraUone, — Where  a  ministtir  is 
called  at  the  invitation  of  a  parish  and  settled 
over  the  congregation  as  its  pastor,  no  agree- 
ment being  mule  as  to  the  period  during 
which  he  is  to  continue  his  services,  the  con- 
tract cannot  be  dissolved  at  the  will  of  the 
parish.  ^  Avery  t.  T^ringhaan,  3  D.  106. 

A  misrepresentation  by  the  vendor  of  a 
saltpeter  cave,  of  the  amount  of  saltpeter 
which  a  given  quantity  of  nitrous  earth  will 
produce,  will  authorise  the  rescission  of  ths 
contract  of  sale.    Perkme  v.  Rke,  12  D.  298. 

And  if  the  misrepresentation  is  clearly  es< 
tablished,  it  will  not  alter  the  vendee's  right 
of  recovery,  that  after  the  representation  he 
employed  a  person,  in  whom  he  had  confi- 
dence, to  examine  ^e  cavs^  and  snch  person 
reported  favorably.    /&. 

The  ordinary  contract  between  a  publisher 
and  A  paper-carrier,  by  which  the  publisher 
of  a  newspaper,  in  consideration  of  a  carrier's 
efforts  to  sell  the  paper,  engages  to  furnish 
him  exclusively  with  copies  to  sell  over  a 
certain  route,  if  it  does  not  stipulate  for  any 
definite  term,  may  be  terminated  by  either 

E arty  without  notice,  unless  one  is  required 
y  the  contract  The  publisher  is  not  liable 
to  an  action  on  behalf  of  the  carrier  for  re- 
fusing to  furnish  copies  further,  and  supply- 
ing them  to  another  person.  Hathaway  v. 
BenneU,  61  D.  739. 

A  city  leased  its  water-works  for  fifteen 
years  to  a  citiien,  who  contracted  to  keep 
the  machinery  in  order,  to  run  the  pumps  in 
case  of  fire,  and  to  keep  the  reservoir  filled. 
The  city  was  to  pay  him  nothing,  but  gave 
him  the  privilege  of  supplying  citizens  with 
water  for  compensation.  The  lessee  gave 
security  for  faithful  performance.  The  lessee 
became  habitually  drunken,  neglected  to 
keep  a  supply  of  water,  and  neglected  the 
macninery  so  that  it  became  spoiled  and  had 
to  be  replaced  bjr  the  city  at  heavy  expense. 
Held,  that  the  city  was  entitled  to  have  the 
lease  rescinded,  although  it  contained  no 
power  of  revocation  or  oondition  for  for- 
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feitare.     MnJion  ▼.  City  o/"  CokanJbm^  38  R. 
827. 

142.  And  how  •xerdsed.  —  1.  Time 
wUMn  whkh  to  readnd,*  —  The  riffht  to  re- 
acind  a  contrmct  must  be  exerciaed  within  a 
reasonable  time.  Joknmm  t.  McLamt  43  D. 
102. 

Election  to  rescind  for  frand  must  be  exer- 
cised promptly  at  the  earliest  practicable 
moment  after  discovering  the  fraud.  MoMton 
▼.  Bovet,  43  D.  651. 

If  defrauded  party  repeatedly  ratifies  the 
acts  of  which  he  oompUuns,  he  will  be  for- 
ever estopped  from  setting  np  such  a  defense. 
Southern  Life  In$.  etc.  Co,  r.  Lanier^  68  D. 
448. 

A  delay  of  fifteen  months  between  neigh- 
bors to  repudiate  a  fraudulent  exchange  is 
unreasonable.     Willmr  v.  Fhod,  93  D.  203. 

Mere  delay  in  rescinding  a  contract  on  ac- 
count of  frand  is  immaterial  unless  mean- 
while innocent  third  parties  have  acquired 
rights,  or  unless  the  wrong-doer  is  injuriously 
affected  by  the  delay.  Wki$  v.  Smith,  30  R. 
433. 

2.  What  amounts  to  a  reacMskm,  and  how 
Tproved.  —  Evidence  of  rescission  of  a  written 
contract  by  a  subsequent  parol  agreement 
must  be  clear,  positive,  and  above  suspicion. 
FallM  V.  Carpf/Uer,  28  D.  692. 

A  contract  for  the  performance  of  work 
and  labor  may  be  rescinded  by  a  naked 
agreement  to  that  effect.  Blood  v.  Enos,  36 
D.363. 

A  party  to  a  contract  of  exchange  of 
horses,  by  the  terms  of  which  the  rigat  to 
put  an  end  to  the  bargain  by  giving  bade 
what  he  had  received  under  it  was  expressly 
reserved,  may,  after  making  a  valid  tender, 
repossess  himself  of  his  original  horse  by 
force,  although  by  ao  doing  he  renders  him- 
self liable  to  an  action  of  trespass.  lioort  v. 
Shenk,  46  D.  61& 

In  caaea  of  an  agreement  substituted  in 
place  of  a  prior  agreement,  such  former 
agreement  may  be  sued  upon,  and  the  defend- 
ant, to  defeat  a  recovery,  must  show  per- 
formance of  the  new  contract  according  to 
its  terms.     Spann  v.  BcUtzeU,  46  O.  346. 

A  new  consideration  is  essential  to  support 
an  a^eement  to  substitute  one  contract  in 
the  place  of  another.     lb, 

A  sufficient  consideration  exists  for  the 
agreement  of  an  indorsee  to  receive  payment 
from  an  indorser  in  the  notes  of  a  specified 
bank,  when  such  indorser  on  his  part  agrees 
unconditionally  to  make  such  payment  out 
of  his  own  funds  at  the  maturity  of  the  note, 
because  the  indorser's  agreement  changes  his 
contingent  liability  to  pay  after  due  demand 
and  notice  of  dishonor  to  an  absolute  liability 
to  pay  at  the  maturity  of  the  note.    Such  an 

*How  and  within  what  time  right  of  retciMion 
must  be  exercised,  see  note,  74  1).  C57-(>(>2. 

Rescission  must  be  made  in  a  reasonable  time, 
see  note.  fi0D.076-«7a 
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agreement   it   not   within   tha  siateti  el 
frauds.    Ih. 

No  positive  aet  manifesting  intentioa  ts 
rescind  a  contract  ia  necessary  befora  filsM 
a  bill  to  obtain  a  decree  of  rnecisnion,  wfai^ 
is  itself  a  sufficient  manifestation  of  anch  in- 
tention; and  if  ^e  vendee  has  a  risfat  to  pay, 
he  should  have  made  or  tendered  payment 
within  a  reaaonable  time  after  the  quI  was 
filed.    Kirbg  ▼.  Harrimm,  60  D.  977. 

Where  a  yorty  ref  naet  to  keep  goods  ao- 
cording  to  eontraciL  after  they  have  been  de- 
livered to  him  under  the  eontraot^  and  the 
other  party  takes  them  from  his  warehouse 
with  his  knowledge  and  consent^  for  the  pnr^ 
•pose  of  a  sale  at  auction,  the  contract  is  not 
thereby  rescinded.  Walsh  t.  OUmor,  6  D. 
602. 

Erasure  of  a  name  to  a  eontract^  doae  by 
the  party  long  after  he  had  signed  and  de- 
livered it,  willnot  rescind  or  avoid  it.  PresL 
etc  Natchm  v.  Minor,  48  D.  727. 

Defendant  ordered,  through  plaintiff's 
agent,  a  scale  to  be  built  on  defendant's 
premises,  but  oountermanded  the  order  by 
telegram  before  it  was  communicated  te 
plaintift  Plaintiff  shipped  the  necessary 
iron-work  to  defendant^  who  refnaed  to  re- 
ceive it,  and  it  remained  at  the  railwav. 
Held,  that  no  action  for  the  price  oonld  be 
maintained.  Motmt  Soak  Co.  v.  Bosd,  35  R. 
272. 

148.  SesdMioii  by  mutiiAl  ooBBent. 
—  Where  a  contract  remains  executory  and* 
before  breach,  it  mav  be  annulled  by  agree- 
ment of  all  parties;  but  when  broken,  and 
right  of  action  accrued,  the  debt  or  damages 
can  only  be  released  for  a  oonsideration;  and 
so  far  as  the  oontraet  remains  executory,  an 
agreement  to  annul  on  one  aide  ia  a  consid- 
eration for  an  agreement  to  annul  ea  the 
other.    CMIycr  t.  MouUon,  96  D.  S70. 

A  contract  by  one  to  aettle  a  morteaca 
made  by  the  other  imposes  a  nersonu  li- 
ability to  pay  the  debt,  but  may  oe  canceled 
by  the  parties  before  knowledge  and  accept- 
ance by  the  mortgagee.  OUberi  t.  Samtsr* 
son,  41  It.  103. 

144.  Puttiagr  other  party  In  stats 
QUO.*  —  A  contract  cannot  be  reaexnded  by 
one  party,  unless  the  other  can  be  placed  ia 
the  same  situation  as  when  the  contract  was 
made.  Chanee  t.  CUmCo.,  85  D.  131;  Fof 
V.  OUver,  49  D.  764;  Brown  v.  Johnson,  51  a 
118;  Patten*s  Appeal,  84  D.  479;  Wart  ▼. 
Houghton,  93  D.  258. 

Or  at  least  in  as  good  a  podtiea  as  he  was 
prior  to  the  making  of  the  contraet^  Downer 
V,  Smith,  76  D.  14£ 

If  this  cannot  be  done,  the  party  a^inst 
whom  rescission  is  sought  must  be  paid  the 
(iamages  he  has  sustained  by  reason  of  the 
contract.  A  simple  offer  to  pay  is  not  suffi- 
cient, but  an  actual  tender  of  the  money 
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Bttst  b«  made.     Hoadley  v.  Houm,  76  D. 

167. 

A  oontnust  m  far  executed  that  plain tiiT 
hat  realised  manifest  benefit  under  it,  and 
the  parties  could  not  be  placed  in  atcUu  gwo* 
Is  not  in  a  state  to  be  rescinded  at  all,  much 
less  as  to  a  part  of  it  only,  except  by  mntual 
eonsent.     Fay  r,  Oliver,  49  D.  764. 

Where  heirs,  after  coming  of  age,  Tolun- 
tarity  refuse  to  do  equity  by  restoring;  a  party 
tohis  ori^nal  rights,  against  whom  they  claim 
a  rescission  of  a  contract  made  with  their 
ancestor,  such  act  will  be  deemed  a  ratifica- 
tion of  the  contract  <»f  the  ancestor.  Bwni  r. 
Turner,  60  D.  167. 

Where  one  contracts  to  build  for  a  mill- 
•wner,  who  agrees  to  furnish  materials  for 
its  construction,  a  water-wheel  which  shall 
do  certain  specified  work  and  be  satisfactory, 
and  he  has  notice,  formal  or  informal,  but 
sabstantialf  that  the  wheel  constructed  by 
him  does  not  do  the  required  work  and  is 
not  satisfactory,  he  has  no  cause  of  action 
either  upon  a  quantum  meruit  or  otherwise; 
his  only  remedy  is  to  pay  for  the  materials 
furnished  by  the  mill-owner,  and  take  it 
away.  The  latter  is  not  obliged  to  return 
the  wheel  without  payment  for  the  mate- 
rials, nor  to  incur  any  expense  in  taking  out 
the  wheeL  Without  giving  notice  of  the 
defect  in  the  wheel,  and  without  an  offer  to 
return  it,  he  will  be  entitled  to  recoup  his 
damages  for  breach  of  the  contract  in  build- 
ing the  wheel  Meart  t.  Niehob,  89  D. 
381. 

Where  one  exchanges  a  lot  of  personal 
property  for  certain  land,  and  the  owner  of 
the  land  delivers  to  him  a  conveyance  de* 
scribing  the  wrong  land,  if  the  first  party 
wishes  to  rescind  for  the  fraud  he  cannot  do 
so  by  a  mere  offer  to  "  trade  back  ";  he  must 
deliver  or  tender  a  reconveyance.  Wilbur 
V.  Flood,  93  D.  204. 

Under  a  contract  of  subscription  for  a 
book,  to  be  published  in  parts,  at  a  certain 
price  for  each  part,  to  be  paid  for  on  deliv- 
ery of  each  part,  the  subscriber,  after  receiv- 
ing one  part  and  paying  for  it,  refused  to 
take  any  more.  In  an  action  for  breach  of 
the  contract, — held,  that  he  could  not  de- 
fend on  the  ground  that  he  was  induced  to 
enter  into  the  contract  by  fraud,  without 
offering  to  return  that  part.  Barrie  v.  Earle, 
58  R.  126. 

If  A  delivers  to  B  bonds  for  two  dintinct 
oonsiderations,  the  first  for  the  benefit  of  a 
third  person,  but  effecting  advantage  to  A, 
and  the  second  for  A's  own  direct  benefit, 
and  B  performs  the  first  but  not  the  second; 
A  cannot,  without  returning  the  benefit, 
rescind  the  contract,  and  maintain  conversion 
for  the  bonds,  although  B,  when  he  entered 
into  the  contract,  fraudulently  intended  not 
to  perform  the  second  consideration,  and 
although  the  benefit  received  bv  A  from  the 
performaoot  of  the  first  oonsiueration  is  of 


such  a  nature  that  it  cannot  be  returned. 
Stima  V.  Alley,  59  K  119. 

145.  Restoration  of  the  considera- 
tion.— A  party  electing  to  rescind  a  con- 
tract must  restore  what  he  has  received  un- 
der it,  or  pay  its  value,  as  a  prerequisite 
condition.  Woodburp  v.  Woodbury,  vO  D. 
555;  Jemiiingt  t.  Gage,  66  D.  476. 

A  pvty  to  an  illeg^  contract  will  not  be 
permitted  to  avail  himself  of  its  illegality 
until  he  restores  to  the  other  party  all  that 
had  been  received  from  him  on  such  illegal 
contract.    HuiU  v.  Turner,  60  D.  167. 

A  party  rescinding  a  contract  for  fraud 
must  retnm  what  he  has  received  on  it,  or 
offer  to  do  so^  but  he  is  not  required  to  put 
the  other  party  in  the  same  situation  in 
which  he  was  before  the  contract,  where  the 
latter  has  rendered  it  impossible  by  the  na- 
ture of  his  frand.  Matuon  v.  Bovet,  43  D. 
651. 

Where  a  party  to  a  contract  attempts  to 
rescind  a  sale,  or  an  exchange  of  chattels, 
for  frand  practiced  by  the  othei:  party,  he 
cannot  retain  any  part  of  the  consideration 
he  received  upon  the  sale  or  exchange.  Kim- 
ball  V.  Cunningham,  3  D.  230;  JSkxau  v.  Oaie, 
43  D.  614. 

But  if  the  thing  the  consideration  for 
which  is  sought  to  be  recovered  is  entirely 
worthier  there  is  no  duty  to  return  it,  in 
order  to  entitle  plaintiff  to  recover.  BabeoeM 
V.  Case,  100  D.  654. 

A  note  is  not  necessarily  entirely  worthless 
so  that  it  need  not  be  restored  on  rescission 
of  A  contract,  because  the  maker  is  regarded 
at  the  present  time  as  being  poor,  or  l^canse 
he  may  not  for  a  period  of  time  be  able  to 
pay  all  or  any  part  even  <»f  his  debts.  JBvane 
V.  Oale,  43  D.  614. 

Where  a  contract  is  rescinded  on  the  ground 
of  fraud,  equity  will  decree  that  the  fraudu- 
lent party  repay  what  he  has  received,  to- 
gether with  interest  Perkme  v.  Bice,  12  D. 
298. 

On  resdssicii  of  s  contract  of  sale,  if  the 
defendant,  as  part  of  the  consideration,  has 
received  property  which  he  cannot  restore, 
he  must  account  for  the  price  at  which  it 
was  estimated  in  the  contract^  with  interest 
thereon  from  the  date  at  which  he  received 
possession  of  such  property.  DurreU  v.  Simp» 
am,  16  D.  115. 

Money  paid  under  a  contract  void  by  stat- 
ute of  frauds  may  be  recovered  if  the  contract 
is  rescinded.     Johneon  v.  Evane,  50  D.  669. 

If  the  defendant  chooses  to  rescind  an 
agreement,  the  plaintiff  may,  under  a  count 
for  money  had  and  received,  recover  back 
money  paid  by  him  on  account  of  the  agree- 
ment; and  a  demand  of  the  money  before 
bringing  the  action  is  unnecessary.  A  ten« 
der  of  such  money  will  not  defeat  the  action, 
but  will  merely  extinguish  a  claim  for  inter- 
esL     Raymond  v.  Beamard,  7  D.  317. 

Where  one  party  to  a  contract  void  by  stsi* 
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vie  of  fnuidi  avails  himself  of  its  inyalidity, 
and  nnoonscieutiousljr  appropriates  what  he 
has  ao^nired  under  it,  equity  will  compel 
restitution;  and  it  constitutes  no  objection 
to  the  ulaim  that  the  defrauded  party  may 
happen  to  secure  the  same  practical  benefit 
throueh  the  process  of  restitution  which 
would  have  resulted  to  the  other  par^  from 
the  observance  of  the  void  agreement.  Byan 
V.  Dox,  90  D.  696. 

If  the  complainant  has  disposed  of  and  is 
nnable  to  restore  part  of  the  consideration 
received  by  him,  he  cannot  obtain  a  decree 
of  rescission;  but  it  is  otherwise  where  the 
disposal  has  been  by  the  defendant  DwrrtU 
V.  HimptoH,  16  D.  115. 

In  replevin,  to  recover  chattels  given  in 
oonsideration  for  a  contract  which  plaintiff 
wishes  to  rescind  for  fraud,  the  rescission 
must  be  complete,  by  return  or  tender  of  the 
consideration,  before  the  affidavit  is  made 
and  the  writ  issued.  Wilbur  v.  Fiood,  93  D. 
203. 

146.  When  equity  will  exiforoa  re- 
scissioxL  —  A  wppresHio  veri  or  tuggettto 
fain  are  sufficient  causes  for  setting  aside  a 
contract  in  a  conrt  of  equity,  naiert  t. 
Mattmgly,  4  D.  631. 

On  an  express  representation  which  turns 
out  untrue,  it  is  immaterial  whether  the 
party  making  it  knew  it  to  be  false  or  not. 

In  case  of  a  partial  failure  of  oonsideration 

^of  an  entire  contract,  equity  will  rescind, 

where  the  part  that  has  Ukiled  was  the  main 

inducement   to   the   contract.    Parham  t. 

Randolph.  35  D.  403. 

^  Upon  an  illegal  contract,  where  the  par- 
ties are  not  tn  vari  delicto,  relief  will  in  gen- 
eral be  eranted  on  disaffirmance  of  the  con- 
tract, if  it  be  executed;  if  it  be  executory,  it 
is  the  general  rule  to  grant  relief  against  it. 
Ohio  L.  /.  «£-  T.  Co,  V.  M,  I,  <*  7.  Ok.*  53  D. 
742. 

Rescission  of  a  contract  will  generally  be 
decreed  where  specific  performance  would  be 
refused,  though  it  is  undoubtedly  within  the 
sound  discretion  of  the  chancellor  to  refuse 
rescission  and  leave  the  parties  to  their  legal 
remedy.     Kirby  v.  Harrison,  59  D.  677. 

Rescission  should  be  decreed  against  a  par- 
ty in  gross  default,  where  the  circumstances 
and  value  of  the  property  have  materially 
changed.    lb. 

Tender  of  part  of  the  amount  due  on  the 
contract,  after  four  payments  hail  become 
due,  and  two  years  after  suit  commenced  for 
rescission,  and  after  the  property  was  greatly 
increased  in  value,  is  not  sufficient  ground 
for  refusing  the  decree  of  rescission,  no  ex- 
cuse for  the  delay  being  shown.     lb. 

147.  When  it  will  not  interfere.— 
Where  an  immoral  and  illegal  contract  has 
been  executed,  the  court  will  not  interfere 
in  favor  of  either  party.  Black  v.  Oliver^  35 
D.  38L 


An  illegal  or  fraudulent  oontraetk  white 
executorv,  and  the  parties  are  ut  pari  dtSeto, 
will  not  be  enforoed  either  in  law  or  equity, 
nor  will  it  be  revoked  or  rescinded  when  ex- 
ecuted.   NorrU  ▼.  Norri$,  35  D.  13a 

Rescission  of  a  contract  will  not  be  granted 
where  the  defendant  has  entered  into  a  penal 
bond  for  its  fulfillment,  and  hae  evinced  no 
•eriotts  purpose  to  render  himself  nnable  to 
comply  with  its  tenub  Qrtm  t«  BroMla,  39 
D.  15& 

Mere  inadequa^  el  eoneidermtioa  affords 
no  ground  for  reeciiiion  in  equity;  whersb 
however,  the  inade^na^  is  such  as  to  demon- 
strate gross  imposition  or  nndne  inflnencs^ 
or  to  "shook  the  eonsoience,'*  eqni^  ongbt 
to   interfere.     Jmam  ▼.    Toubnim,    44   D. 

AAQ 

It  is  not  evefy  inequality  m  a  eontrael 
which  will  justify  a  eourt  of  equity  in  setting 
it  aside.    Blake  r.  Ltuigdom,  47  J>.  701. 

Rescission  of  e  oontnet  caimot  be  sought 
in  equity  by  a  perty  whose  own  default 
caused  the  only  obstacle  to  its  oompletioo, 
and  the  other  perty  is  entirely  without 
blame.    Babmm  v.  ffqfinan,  56  D.  322. 

IX.  Law  of  Plag& 

148.  When  lex  lod  goremn.* —The 
laws  of  a  eountiy  where  e  oontract  is  ma«ie 
must  govern  it^  nnlew  the  eontract  is  made 
with  a  view  to  performance  elsewhere. 
Wardo'  T.  Arelif  1  D.  488;  Thompwn  v. 
Ketekam,  6 D.  832;  BnMr.  liead.  8  D.  183; 
Maljnoa  t.  McKown^  20  D.  279;  King  v. 
Harmon^  26  D.  485;  OkoBpnum  t  i?o&ertwii, 
31  D.  264;  Baaiet  t.  WiUey^  31  D.  623; 
Speed  V.  Maig,  66  D.  640;  Toena  ▼.  liarrU, 
61  D.  170;  l^^ean  v.  Skropehire,  66  D.  20& 

Law  of  place  where  a  contract  is  made  and 
to  be  pertormed  gevema  not  only  as  to  its 
execution*  anthentication,  and  eonstmetiQn, 
but  also  as  to  the  legal  obligations  arising 
from  it,  and  as  to  what  is  to  be  deemed  a 
performance,  satisfaction,  or  disdiarge.  Mof 
T.  Breed,  54  D.  700;  Lame  v.  LemUiam,  37  U 
769. 

Whatever  is  a  good  defense  upon  the 
merits  of  the  ease,  in  the  oonntry  where  the 
oontract  was  niad%  is  a  good  defense  in  the 
country  where  the  action  is  bron^t^  Vet" 
motU  Bamk  v.  PefrUtj  6  D.  157. 

When  a  demand  is  barred  by  the  existing 
laws  of  a  foreign  country  where  the  contract 
was  made,  it  cannot  be  revived  by  transfer- 
ring it  to  an  inhabitant  of  another  statsi 
Woodbridge^.  Amdm.  4  D.  74a 

A  claim  under  a  eentraet  for  servioes 
made  in  another  state  must  be  determined 
by  the  laws  of  that  state.  BradbeU  v.  Her- 
ton,  10  D.  179. 

Members  el  nninoorporated  compaaiei 
are  bound  by  the  law  of  ue  place  where  the 

*When  the  law  of  place  where  eontrsct  to 
made  controls,  see  notssv  tt  Sk  141«  142;  S  Dl  4^ 
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itraot  WM  mada.    Lynch  t.  PoaUettivxuU^ 

18  D.  4d5 

Contract!  ara  governed  by  the  laws  of  the 
■tate  where  made;  and  by  the  comity  of  na- 
tions, rights  acquired  nnder  them  are  not 
diminished  by  the  parties  passing  into  other 
states,  proTided  no  injury  result  to  the  in- 
habitants  of  the  oountry  whose  aid  is  re- 
quired to  enforce  snoh  righta.     MUm  y.  Oden^ 

19  D.  177. 

Courts  will  not  enforce  the  laws  of  an- 
other country  to  the  injury  of  their  own  cit- 
ixens;  but  if  a  citizen  goes  abroad  and  makes 
a  contract  in  pursuance  of  the  laws  of  nuch 
place,  he  is  bound  thereby.  Arayo  ▼.  Cur- 
retl,  20  D.  286. 

Just  "comity"  requires  that  a  contract 
should  be  expounded  and  its  obligations  as- 
certained according  to  the  law  of  the  coun- 
try where  it  is  made.  Donald  ▼.  JlewiU,  73 
431. 

Where  a  note  was  given  in  Canada,  pay- 
able on  demand,  in  eonsideratiou  of  an  ante- 
cedent debt  contracted  iu  New  York,  of 
which  state  both  parties  to  the  note  were  in- 
habitants, but  were  at  the  time  the  note  was 
executed  and  delivered  temporarily  in  Can- 
ada,— held,  that  the  laws  of  Canad<a  must  gov- 
ern as  to  the  note.     Smiih  v.  Mead,  8  D .  183. 

A  passenger  riding  on  the  Erie  railway,  a 
railroMl  corporation  created  by  the  laws  of 
New  York,  upon  a  ticket  entitling  him  to  a 
passage  between  two  stations,  both  situate  in 
New  York,  was  injured  in  consequence  of  an 
accident  on  a  portion  of  the  railway  which 
runs  through  Pennsylvania.  Held,  that  the 
contract  of  carriage  was  made  with  refer- 
ence to  the  laws  of  New  York,  and  that  a 
statute  of  Pennsylvania,  limiting  the  amount 
of  recovery  in  similar  cases,  had  no  effect 
upon  the  damages  recoverable  in  this  case. 
Dyke  V.  Erie  I^y  Co.,  6  R.  43. 

149.  What  is  deemed  the  lex  loci* 
—  Contracts  made  by  written  communica- 
tion between  residents  of  different  countries 
will  be  considered  as  made  in  the  country 
where  the  final  assent  is  given.  Dord  v. 
BonwiffU,  54  D.  573;  Whtaonv.  Stodder,  13 
D.  281.  And  see  CromtoeU  v.  Hoyal  Canadian 
ins.  Co,,  33  R.  258. 

150.  When  law  of  place  of  pexform- 
anc«  governs.  —  A  contract  will  bo  gov- 
eraed  by  the  law  of  the  place  of  performance 
though  made  in  another  country.  Oilliano 
v.  Pierre^  89  D.  043;  Larrabee  v.  TalboU,  46 
D.  637. 

Law  of  the  country  where  a  contract  is 
made  and  is  to  be  executed  must  govern  ss 
to  its  validity,  nature,  iuterxiretation,  and 
effect.  Jordan  v.  Thornton,  44  D.  546;  Auer 
V.  Tilden,  77  D.  355. 

The  law  of  the  place  where  a  contract  is  to 
be  performed  governs  in  determining  the 
rights  of  the  parties  to  a  contract  entered  into 

*  Place  where  contract  is  doomed  to  have  been 
note,  99  D.  6ti8H>7& 
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in  one  country  to  be  performed  in  anothOT. 
UarrUon  v.  Edwards,  36  D.  364;  Smiih  v. 
SmUh,  3  D.  410;  LetoU  v.  Headky,  87  D.  227. 

Notes  and  certificates  of  deposit  are  gov- 
erned by  law  of  the  state  where  they  are 
payable  though  siven  in  pursuance  of  aa 
arrangement  made  in  another  state.  Ltm§ 
V.  Headley,  87  D.  227. 

Contraots  intended  to  have  effect  and  be 
executed  in  this  state  mnst  conform  to  the 
laws  of  this  state.  Although  the  contract 
may  be  valid  where  made,  if  it  contravenes 
the  policy  of  our  laws,  it  will  not  be  en- 
forced.   Strkhtr  v.  Tniham,  89  D.  280. 

The  law  of  the  place  where  the  contract 
is  made  governs  as  to  the  rights  and  liabili- 
ties of  the  parties;  that  of  the  place  of  per- 
formance as  to  the  enforcement.  Bwrehard 
V.  Dunbar,  25  R.  334. 

151.  When  lex  rei  sites  goTems.  — 
If  contracts  relate  to  movables,  they  are  as 
a  general  rule  to  be  construed  according  to 
the  lex  loci  coniraeiui;  if  to  immovables  or 
realty,  according  to  the  lex  lod  rei  sUce,  Ivey 
V.  Lalland,  97  D.  475. 

The  effect  of  a  conveyance  made  in  New 
York  of  lands  in  West  Virfl^iia  is  to  be 
determined  by  the  law  of  West  Virginia; 
but  a  contract  also  made  in  New  York,  be- 
tween citizens  of  that  state,  for  the  loan^  of 
money,  to  secure  the  payment  of  which 
such  conveyance  was  executed,  is  to  be 
governed,  as  to  its  nature,  construction, 
and  validity,  by  the  laws  of  New  York. 
Klinek  v.  Pnce,  6  R.  26a 

152.  When  lex  domicilii  governs.  — 
A  contract  made  with  an  express  view  to 
the  law  of  the  state  of  the  domicile  of  the 
parties  is  governed  thereby  though  made  in 
another  state.  Straiobridge  v.  Jiobineon,  50 
D.420. 

The  Uw  el  the  place  where  a  contract  is 
to  be  performed  governs,  although  the  law 
of  the  place  where  the  partv  resides,  against 
whom  the  agreement  is  sought  to  be  enforced, 
differs.     Malpica  v.  McKown,  20  D.  279. 

153.  When  lex  fori  governs.  —  It  is  a 
general  principle,  admitting  of  few  excep- 
tions, that  in  construing  contracts  made  m 
a  foreign  country  or  sister  state,  the  courts 
are  governed  by  the  Ux  hd  eonlractua,  as 
respects  the  essence  of  the  contract;  that  is, 
the  rights  acquired  and  the  obligations 
created  by  it,  hut  the  remedy  or  mode  of 
enforcing  it  is  to  conform  to  the  laws  of  the 
country  or  state  where  the  action  is  insti- 
tuted. De  Sobry  v.  De  LaiMre,  3  D.  536; 
Scoville  V.  CanJUld,  7  D.  467;  OuUck  v.  Lctler, 
23  D.  711;  Suffolk  Bank  v.  Kidder.  36  D.  .S54; 
Jordan  v.  Thomson,  44  D.  546;  Wood  v.  Wat- 
kiruon,  44  D.  562;  Speed  v.  May,  55  D.  540; 
Hooaa  V.  Crisl,  65  D.  679;  EhereU  v.  Ilerriti, 
74  D.  455;  Waltere  ▼.  WhUlock,  76  D.  607;  /V- 
/erlin  v.  Sinainder/er,  85  D.  593;  Ivey  v. 
LalUind,  97  D.  475;  Car$on  v.  Hunter,  2  R* 
5t29;  Downer  v.  Oktedmmgh,  4  B^  29. 
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This  satisfies  the  comity  of  nations,  by 
according  to  foreigners  the  use  of  the  same 
remedies  allowed  to  the  citizens  of  the  state. 
Davis  Y.  Morton,  96  D.  345. 

The  lex  fori  governs  in  determining  the 
mode  of  trial,  Including  the  form  of  plead- 
ing, the  quality  and  deffree  of  evidence,  and 
the  mode  of  redress.  narriBon  v.  Edioardu^ 
S6  D.  364.  &  P.,  McAUister  ▼.  Smith,  65  D. 
651 ;  Kanaga  ▼.  Taylor,  70  D.  62. 

A  statute  of  Louisiana,  in  derogation  of  the 
rules  of  evidence  as  established  elsewhere, 
will,  nevertheless,  as  to  oontracts  entered 
into  in  another  state,  be  obeyed  and  exe- 
cuted in  any  action  brought  to  enforce  such 
contracts  in  this  state.  Buckner  ▼.  WaU,  36 
D.  671. 

A  statute  of  Massachusetts,  providing  thit 
in  a  suit  on  a  usurious  contract,  recovery 
must  be  limited  to  the  original  demand,  less 
three  times  the  amount  of  the  usurious 
reserve,  applies  to  the  remedv  only,  and  has 
no  force  in  Vermont.  Suffolk  Bank  ▼.  Kid- 
der, 36.  D.  354. 

Contracts  and  deeds  made  in  a  foreign 
country  must,  in  the  absence  of  evidence  of 
what  their  legal  effect  would  be  in  the  place 
in  which  they  were  executed,  receive  the 
same  construction  and  have  the  same  effect 
as  if  the^  were  executed  in  the  place  where 
the  action  to  enforce  them  is  brought. 
Whidden  v.  Seelye,  63  D.  661. 

The  validity,  construction,  effect,  and  dis- 
charge of  contract  are  governed  by  the  law 
in  existence  at  the  time  it  was  made.  The 
remedy  to  enforce  the  obligation  of  a  con- 
tract may  be  modified  without  impairing  the 
obligation  of  the  contract.  Stephenson  t. 
Osborne,  90  D.  358. 

When  a  question  arises  nnder  the  common 
law  or  law  merchant,  not  modified  by  local 
custom  or  statute,  the  courto  of  the  particu- 
lar state  will  declare  for  themselves  what  the 
rule  in  such  case  is,  and  are  not  concluded 
by  what  the  oourte  of  the  state  where  the 
contract  was  made  have  decided  relative 
thereto.     Franklin  ▼.  Twogood,  96  D.  73. 

Where  a  contract  is  made  in  one  country, 
to  be  performed  in  a  second,  and  is  enforced 
in  a  tnird,  the  law  of  the  last  alone  will 
govern  the  case  as  to  the  remedy.  Daxis  v. 
Morton,  96  D.  345. 

If  the  law  of  a  place  where  a  contract, 
signed  onlv  by  the  carrier,  is  made  for  the 
carriage  of  goods,  requires  evidence  other 
than  the  mere  receipt  by  the  shipper  to  show 
his  assent  to  its  terms,  and  the  law  of  the 
place  where  the  suit  is  brought  presumes 
conclusively  such  assent  from  acceptance 
without  dissent,  the  question  of  assent  is  a 
question  of  evidence,  and  is  to  be  determined 
by  the  law  of  the  place  where  the  suit  is 
brought.  Hoadleu  v.  Northern  Trans,  Co., 
15  R.  106. 

Where  a  contract  of  an  equitable  character 
!■  made  in  another  state,  in  which  there  is  no 


distinction  between  courte  of  law  and  of 
equity,  it  can  still  be  enforced  in  this  state 
only  in  a  court  of  equity.  Burehard  t.  Dmi^ 
bar,  25  R.  334. 

154.  Wliat  law  groToms  as  to  va- 
lidity of  the  contract.* —  1.  OtimeralrKkL 
— The  lex  loci  contractus  determinae  as  to  Uis 
validity  of  contracts.  Buckner  ▼.  Watt,  36 
D.  671;  Spe^  v.  May,  65  D.  540;  Kanaga  v. 
Taylor,  70  D.  62;  King  ▼.  barrio,  25  B.  ISS. 

And  in  the  absence  of  an  express  or  neces- 
sary understending  that  the  contract  is  ts 
be  elsewhere  performed,  the  plaoe  of  per- 
formance is  presumed  to  be  the  place  of 
execution.  Allshouse  ▼.  RaniBay,  37  D.  417; 
Kanaga  v.  Taylor,  70  D.  62. 

But  the  rule  is  subject  to  the  exoeptioa 
that  no  nation  is  bound  to  recogntas  or  en- 
force contracte  injurious  to  ite  own  eitiaeni 
or  subjecte;  and  the  enforcement  by  ono 
nation  of  contracte  made  nnder  the  laws  of 
another  reste  on  a  principle  of  comity,  whick 
cannot  be  so  far  extended  as  to  violato  the 
positive  legislation  of  the  former.  GaUktm 
V.  Pierre  A  Co,,  89  D.  643;  Oreenmod  v. 
CurtU,  4  D.  145;  Phinney  ▼.  Baldwin,  61  D. 
62;  Saul  r.  His  Creditors,  16  D.  212;  Hmds 
V.  Braxealle,  .32  D.  307;  Buckner  v.  Watt,  36 
D.  671;  SmUh  v.  Cfod/rey,  61  D.  617;  Par^ 
sons  V.  Tixuk,  66  D.  502;  Kanaga  t.  Tayhr, 
70  D.  62;  Thurnton  v.  Rosenfield^  97  D.  351; 
Ivey  V.  Lalland,  97  D.  475;  Mtonford  v. 
Canty,  99  D.  525. 

A  contract  which  is  valid  where  it  is  made 
is,  as  a  general  rule,  to  be  held  valid  every- 
where;  but  if  void  or  illegal  by  the  law  of 
the  place  where  made,  it  is  void  everywhere. 
Ivey  V.  Lalland,  97  D.  475;  Kanaga  v.  Toy- 
lor,  70  D.  62;  Saitertkwute  ▼.  Dtmf^,  59 
D.  554;  Ford  t.  Buckeye  StaU  I.  Oa.»  99  0. 
663. 

Where,  by  the  terms  of  a  eontraet»  it  ii  to 
be  executed  in  another  conntry,  there  the  per- 
ties  tecitly  adopt  the  laws  of  that  country  for 
ite  interpretation,  and  ite  validity  is  deter- 
mined by  ite  laws;  Imt  where  a  ocntnct  is 
contra  bonos  mores,  as  for  the  price  of  proiti- 
tution,  such  a  oontract,  though  legU  in 
some  countries,  would  not  be  enforced  hers. 
De  Sobry  v.  De  Laistre,  3  D.  63&  &  P^ 
McA  llister  t.  SmUh,  65  D.  651. 

When  a  foreign  contract  it  void  under 
foreign  law,  it  will  not  be  enforced  in  the 
home  courts,  although  it  is  valid  under  the 
home  law.  Home  courte  will  not  administer 
the  mere  penal  sanctions  of  a  foreign  law  by 
forfeitures.     McAUi^er  v.  SmitK  65  D.  651. 

The  law  of  the  plaoe  of  performance  de- 
termines the  validity  of  a  oontract.  Kear 
nedy  v.  Knight,  94  D.  543. 

In  all  matters  of  doubt  oonceming  which 
law  ought  to  prevail,  the  court  which  decides 
will  prefer  the  laws  of  ite  own  oon&try. 
Satd  V.  His  Creditors,  16  D.  212. 

*That  the  validitT  of  a  contract  must  be 
mined  by  the  ks  lock  Mt  aoteiM  a  WMIH 
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The  Uwa  of  a  country  hart  no  binding 
force  beyond  its  territorud  limits,  and  their 
authority  is  admitted  in  other  states,  not  ex 
propria  vigore,  but  ex  comitatt.  Smith  ▼. 
Uod/rty,  61  U.  617. 

No  law  or  rule  or  construction,  in  Mary- 
land, prohibits  the  enforcenieut  of  a  contract 
not  made  in  this  state,  accordias  to  the  law 
of  the  plaoe  where  it  was  made,  although 
citizens  of  Maryland,  from  reasons  of  state 
policy,  may  not  be  permitted  to  make  a 
aimilar  contract  here.  BaUinwrt  etc  R.  R, 
Co.  Y.  OUmn,  92.  D.  6S8. 

2.  lUtutraUons,  —  Where  a  oarso  was 
purchased  on  the  coast  of  Africa  to  be  paid 
for  in  slaves,  and  a  part  of  which  was  de- 
livered in  payment,  and  an  account  s'tated 
for  the  balance  in  cash,  for  which  a  note  was 
given  payable  in  slaves, —  keld,  that  a  re- 
oovery  may  be  had  on  the  iMimul  computat' 
temL     Oreenwood  v.  Curtis^  4  O.  145. 

No  action  can  be  maintained  in  another 
state  upon  a  note  given  in  Massachusetts  as 
a  premium  upon  a  policy  of  insurance  of  a 
▼easel  engased  in  the  slave  trade,  which  is 
made  void  by  the  law  of  that  state,  it  not 
appearing  that  the  contract  was  meant  to  be 
|>erformed  elsewhere.  7*t<oro  ▼.  CoMin,  9  D. 
li^. 

Where  one  leaves  the  jurisdiction  to  per- 
form an  act  forbidden  by  the  general  policy 
and  by  the  laws  of  the  state,  and  immedi- 
ately after  the  performance  returns,  his  act 
will  be  treated  as  nugatory  by  the  tribunals 
of  his  state  whether  or  not  it  was  legal 
where  performed.  Hind§  ▼.  Brazealle,  32  D. 
307. 

A  contract  to  pay  money,  made  and  to  be 
performed  in  New  York,  will  be  governed  by 
the  laws  of  that  state  relating  to  usury, 
although  the  loan  is  secured  by  a  mortgage 
upon  lands  in  Ohio.  Lockwood  v.  MUcJmL 
70  D.  78. 

Plaintiff  was  injured  through  the  negli- 
gence of  defendant,  while  traveling  on  de- 
fendant's train  in  New  York,  under  a  con- 
tract made  and  to  be  executed  there,  and 
valid  by  the  laws  thereof,  by  the  terms  of 
which  plaintiff  was  to  be  carried  gratuitously, 
and  was  to  assume  all  riska  of  injury  arising 
through  negligence  of  defendant  a  servants 
or  otherwise.  JJeld^  that  the  validity  of  the 
contract  must  be  determined  by  the  laws  of 
New  York,  and  that,  it  being  valid  in  that 
state,  plaintiff  could  not  recover.  KnowUon 
▼.  ErieR*y  Co.,  2  R.  395. 

A  note  given  for  slaves  in  Kentucky  while 
slavery  was  there  legal  may  he  recovered 
on  in  Illinois,  and  this  notwithstanding  the 
subsequent  abolition  of  slavery.  Roundtrce 
V.  ^ttJber,  4  R.  697. 

Defendant  ordered,  by  sample,  spirituous 
liquors  of  the  traveling  asent  of  a  firm  in 
another  state,  where  the  sale  was  lawful,  and 
they  were  put  up,  marked  to  purchaser,  and 
■hipped  from  tot  firm's  plac^  of  business. 


ffeUL^  that  the  sale  was  made  and  the 
tract  complete  at  the  place  of  shipment,  and 
that  an  action  for  the  price  could  be  main- 
tained in  New  Hampshire.  Boothby  ▼. 
Plaisted,  12  R.  140.  S.  P.,  HiU  v.  Spear,  fl 
R.205. 

A  contract  made  in  Maine  by  a  married 
woman  domiciled  in  Massachusetts,  and 
valid  in  Maine,  but  invalid  in  Massachusetts 
for  coverture  when  made,  will  sustain  an 
action  in  Massachusetts,  such  contracts  being 
valid  in  Massachusetts  at  the  time  of  the 
attempted  enforcement,  although  the  con- 
tract was  made  by  letter  sent  by  her  from 
Massachusetts  to  the  other  party  in  Maine. 
JUaiiken  v.  Prati,  28  K  241. 

A  note  valid  in  Michigan  ia  there  pre- 
sumed valid  in  Indiana;  and  if  an  Indiana 
woman  pleads  her  disqualification  to  make 
a  note  given  by  her  for  goods  purchased  by 
her  in  Michigan,  she  must  support  it  Lv 
proof  of  the  Indiana  Uw.  WheUer  ▼.  CbiU 
stanUne,  33  R.  355. 

A  contract  for  speculating  in  stocks  upon 
margins  made  in  another  state,  where  they 
are  presumed  to  be  lawful,  will  not  be  en- 
forced in  New  Jersey,  where  they  are  un- 
UwfuL     Flagg  v.  Baldwin,  48  R.  308. 

X.  Aonoiis  lOB  BuucH  ov  GoMTRAcr. 

155.  The  right  to  sue.  —  1.  Oentral 
rules,* —  No  action  can  be  sustained  upon  a 
contract  within  the  time  stipulated  for  its 

{>erformanoe,  though  the  credit  was  fraudu* 
entlv  obUined.     Fiiker  v.  Brtwn,  4  D.  726. 

Where  partiea  are  M  pari  delicto,  witb 
referenoe  to  an  illegal  contract,  neithei  can 
maintain  an  action  which  requires  for  its 
support  the  aid  of  such  illegal  contract 
Roby  V.  Weit,  17  D.  423;  Ohio  £.  I,  S  T.  Co, 
V.  M,  L  ^  T.  Co,,  63  D.  742. 

Upon  a  oontract  involving  moral  turpitude, 
where  the  parties  are  tn  pari  delicto,  there  is 
no  remedy;  no  relief  will  be  granted,  no  ac- 
tion will  lie  to  enforce  it,  and  money  paid 
upon  it  cannot  be  recovered.  Ohio  L.  /.  A 
r.  Co.  V.  M,  I,  ST.  Co.,  63  D.  742. 

Upon  illegal  executory  contracts,  relief 
will  be  allowed,  whether  the  parties  were  in 
pari  delicto  or  not     lb. 

Compensation  for  labor  and  materials  of 
which  another  has  a  benefit  equal  to  the  ben- 
efit received  may  be  recovered  on  an  im* 
plied  contract,  irrespective  of  the  question 
whether  the  work  was  finally  aban(ione<l  at 
the  employer's  requirement  or  not  before 
its  completion.  McKinney  ▼.  Springer,  54 
D.  470. 

An  action  lies  upon  a  partial  breach  of  a 
contract  though  the  time  limited  for  entire 
performance  has  not  elapsed;  but  if  such  an 
action  be  broaght  and  a  recovery  had,  it  wdl 
be  limited  to  the  damages  sustained  at  the 
time  of  instituting  the  action,  and  will  con- 

*  Limitation  by  contract  of  time  for  commen- 
cing actian  on,  see  aotCf  2ft  B.  lOi-107. 
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atitute  a  bar  to  any  farther  recovery  for  a 
breach  of  this  part  of  the  agreement.  Crab' 
tree  ▼.  Hageiibaugh,  79  D.  324. 

An  action  lies  immediately  for  the  breach 
of  an  entire  contract  after  the  performanoe 
is  commenced,  bnt  before  the  arrival  of  the 
time  at  which  a  part  of  it  was  to  be  per- 
formed.   J)uganr»  Anderwn^  11  R.  609. 

An  action  lies  for  breach  of  a  promise^ 
made  upon  consideration,  to  inddrse  a  note. 
Smith  V.  Ekutwi^  39  R.  355. 

2.  IHu9iration».  —  Defendant^  for  a  valu- 
able consideration,  agreed  to  assume  and  to 
save  the  plaintiff  harmless  from  certain  out- 
standing debts  against  him.  One  of  plain- 
tiff's creditors  afterward  eommenced  an 
action  against  him  on  a  debt  included  in  the 
agreement.  Held,  1.  That  plaintiff  could 
maintain  an  action  against  defendant  on  the 
agreement  without  uleginff  payment  or  dis- 
charge by  him  of  the  dent;  and  2.  That 
Slaintiff  could  recover  the  full  amount  of  the 
ebt     Stoui  V.  Folger,  11  R.  138.* 

Plaintiff  entered  into  defendant's  employ 
under  a  contract  to  serve  as  clerk  till  a  cer- 
tain time,  and  then  to  become  a  partner. 
Before  that  time  arrived,  defendant  dis- 
charged plaintiff  and  refused  to  receive  him 
as  a  partner,  and  plaintiff  immediately 
brought  action  for  a  breach  of  the  contract. 
Heid,  that  the  contract  was  entire,  and  the 
action  not  prematurely  brought.  Dugan  v. 
Anderwn^  11  R.  509. 

A  builder  oontraoted  to  furnish  materials 
and  erect  a  house  according  to  certain  plans 
and  specifications  for  a  certain  sum,  the 
materials  and  work  to  be  approved  by  a 
specified  superintending  architect.  On  the 
order  of  the  architect,  he  did  extra  work, 
which  increased  the  expense  and  value. 
When  nearly  completed,  be  rendered  to  the 
owner  a  written  statement  of  the  extras,  to 
which  the  owner  then  made  no  objection. 
Other  extras  were  subsequently  added  on 
the  like  order.  Held,  that  the  builder  could 
not  recover  of  the  owner  for  any  of  the  ex- 
tras. Siarkweaiher  v.  Ooodman,  40  R.  152. 
'  The  defendant  agreed  to  buy  all  the  fruit 
raised  by  the  plaintiff  and  delivered  at  its 
works,  at  a  uniform  price  per  pound.  As  it 
ripened,  the  plaintifi  delivered,  and  the  de- 
fendant accepted,  quantities  from  time  to 
time,  bnt  declined  to  pay  for  any  until  the 
whole  was  delivered.  The  plaintiff  discon- 
tinued delivering,  and  sued  for  the  price  of 
that  delivered.  Held,  maintainable.  Veer- 
kamp  V.  JfuVmrd  Canning  etc  Co. ,  41  R.  265. 

156.  Forms  of  action  allowed.  — 
Covenant  may  be  maintained  upon  a  con- 
tract in  writing  by  which  plaintiff  agreed  to 
do  the  brick-work  on  the  defendant's  ware- 
house, to  recover  the  contract  price  for  the 
work  performed,  although  not  done  accord- 
ing to  the  contract;  but  the  plaintifTs  recov- 

*  Contract  of  indemnity,  right  of  action,  when 
tocrues  under,  see  note,  4S  D.  ao^  363. 


ery  will  be  limited  to  tho  prioo  agreed  mpoiH 
less  a  sum  sufficient  to  eompensate  the  d^ 
fendant  for  the  damages  resulting  from  a 
failure  to  perform  the  work  as  agreed.  Lig- 
get  V.  8m&,  27  B.  35a 

The  remedy,  where  there  has  bam  part 
performance  of  a  contract  of  service^  is  npoa 
the  eontract  itself,  and  not  npom  a  fimitem 
meruit.    Oreene  v.  ZAnton,  31  D.  707. 

Upon  repudiating  an  illegal  eootrae^  re- 
covery mav  be  had  in  some  tnatanoes  for 
money  paid  as  consideratioo,  or  an  action 
may  be  maintained  to  oanoel  socnrities  giveiL 
Ohio  L.LST.Ca.r.  M.  I.  ^  T.Oo.,63D, 
742. 

Parties  to  a  eontraot  are  liable  aoeordinf 
to  the  form  in  which  they  reepeetively  exe- 
onte  the  contract.  One  pu^  may  be  liaUs 
in  (usumptit,  while  the  other  is  liable  in  esTe- 
nant.  St.  Andrew*$  B.  L.  O^.  r.  MUtkUk 
54  D.  340. 

A  party  oannot  recover  ea  a  special  con- 
tract the  amount  contracted  to  be  paid  for 
work  to  be  done^  where  the  work  was  nol 
done  because  he  was  prevented  by  act  ef 
God  from  finishing  it;  although  in  snds  a 
case  he  might  be  entitled^  in  quoMtum  meruit, 
to  recover  tor  materials  furnished  and  work 
done,  if  they  were  worth  anything.  Doder 
V.  Brwm,  71 B.  153. 

After  performance^  plaintiff  may  recover 
on  a  simple  contract  the  price  of  the  service^ 
under  an  indebitatui  oaiiirHpsii;  bnt  the  can- 
tract  must  regulate  the  amount  of  tfae  r^ 
covery.     Waiker  v.  Browm,  81  D.  SS7. 

Right  to  bring  indebitaittB  tutuviptit  for 
money  due  on  ezeouted  contract  does  not  en- 
title the  party  to  sot  aside  tho  oontnot  and 
sue  on  a  quantmm  merviL    Ik, 

157.  Who  ma^  ana.— Flainttff  mast 
not  appear,  from  his  own  showing  to  hsTS 
voluntarily  infringed  the  Uw  of  tho  land;  if 
he  does,  he  caanol  avail  himself  of  the  sid 
of  a  court  to  onforoe  a  ooatract  aiade  in  op- 
position to  Uw.   Schmidt  v.  Barber^  87  D.  527. 

A  party  is  not  in  pari  deHeto  when  he  acta 
under  necessity  or  hardship,  or  great  in- 
equality of  condition,  in  entering  into  a  eon- 
tract  in  violation  of  a  rule  of  pnblie  poher 
intended  for  hisDrotection.  OAa> £$,  /.  4  T» 
Co.  V.  M,  I.  A  T.  Co.,  6Z  D.  742. 

In  an  aotioa  to  recover  for  a  breach  of 
a  eontraot  to  deliver  logs  to  bo  sawed  at 
plaintiff's   mill,— AeU,  tiiat  the   fact  that 

Slaintiff  sold  his  mill  after  ho  was  notified  by 
efendants  that  they  would  pay  for  no  more 
sawing  and  deliver  no  more  toga,  or  that  he 
made  a  subcontract  with  some  other  persca 
to  saw  the  logs  that  might  be  dehvered, 
could  not  affect  the  right  of  recovery  or  the 
measure  of  damages.  Dumn  ▼.  Johmmm,  5 
R.  177. 

158.  on  promlsa  for  benoAt  of 

third  person.*— 1.  (fcnmi/ni/ea.— If  one 

*  Who  may  sue  on  promise  for  benefit  of  a  tbird 
p6£Mn,iOsnoto,$O.W^aNi»  SooalioAcxMaalk 
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person  makes  a  promiM  to  anolhar  for  the 
benefit  of  a  thiitl,  the  latter  may  maintain 
an  action  upon  it»  Dmrbom  t.  Parit,  17  D. 
206. 

A  promiae  bj  ono  penon  toanolher  to paj 
the  utter*!  indebtedneea  to  a  third  person 
may  be  enforced  in  equity  by  inch  third  per- 
son although  he  waa  not  a  party  to  the  agree- 
ment. And  if  the  promise  be  accepted  by 
anoh  third  person,  he  may  maintain  an  action 
thereon  at  law.  DmU  ▼.  Calloway,  95  D. 
871.  8.  P.,  Barher  t.  Bradley,  1  R.  621; 
ToMnuend  ▼.  Long,  18  R.  438. 

Sach  a  promise  need  not  state  the  name 
of  the  third  party.  It  will  be  sufficient  if 
he  is  in  some  measure  designated  as  the  per- 
son intended.  MeCcwn  v.  Schrimjf,  73  D. 
221. 

A  party  may  recorer  upon  an  agreement 
g^wmg  out  of  a  contract  between  two 
others,  where,  through  a  new  agreement 
entered  into  by  the  latter,  the  performance, 
by  such  person,  of  his  obligation,  was  pre- 
Tented.     Sargeant  ▼.  Daunoy,  33  D.  573. 

Until  an  agreement  made  for  the  benefit 
<vf  a  third  person  is  accepted  by  him,  the 
parties  thereto  may  rescind  it.  Davi$  r. 
Callmoay,  92  D.  671. 

Action  on  a  parol  promiae  to  one  for  the 
benefit  of  another  must  be  brought  by  him 
from  whom  the  consideration  moved,  or  who 
was  the  meritorious  cause  of  it.  Edmundsom 
T.  Penny,  44  D.  137. 

A  consideration  for  a  promise  moviof  from 
the  promisee  to  a  third  person,  but  unknown 
to  the  promisor,  is  insufficient  to  support  an 
action  on  the  promise.  BUis  v.  Clark,  14  R. 
609. 

2.  lOuairatknu.  —  Where  two  persons, 
one  the  owner  of  a  horse,  and  the  otner  of  a 
mare,  agreed  that  the  horse  should  serve  the 
mare  without  charge,  provided  the  oolt 
should  belong  to  a  third  person,  such  agree- 
ment is  valid,  and  suoh  third  person  may  sue 
upon  it,  and  recover  the  colt  from  one  claim- 
ing under  the  owner  of  the  mare.  AfcCariy 
r.  Bletnng,  26  D.  262. 

If  A  delivers  to  B,  upon  the  latter's  sole 
credit,  goods  purchased  by  him  for  C,  a  sub- 
sequent agreement  between  A  and  C  that  C 
shall  allow  the  bill  drawn  on  him  by  B  for 
the  purchase  price  to  be  protested,  and  shall 
hold  himself  liable  to  A,  the  bill,  being  after- 
wanla  allowed  to  go  to  protest  in  pursuance 
of  the  agreement,  may  be  recognized  by  B  as 
a  contract  of  novation  which  exonerates  him 
from  liability  to  A,  by  substituting  in  his 
place  C  as  the  latter's  debtor.  Smith  ▼. 
Plnmmer,  34  D.  530. 

An  oraJ  contract  between  the  father  of  an 
illegitimate  child  and  its  mother,  that  if  the 
mother  would  surrender  to  him  the  custody 
of  the  child  during  its  minority,  he  would 
maintain  and  educate  the  child,  and,  in  addi- 
tion, would  give  him  one  thonsand  dollars 
and  m  oertain  tract  of  land,  can  be  enforced 


by  the  ehild  after  its  father's  death,  as  to  the 
money  and  support,  and  he  may  recover  the 
value  of  the  land.     Benge  v.  HiaU,  56  R.  912. 

A,  being  indebted  to  C,  gave  him  a  writ- 
ten  order  on  B  for  goods  which  B  had  con- 
tracted to  deliver  to  A.  B  accepted  the 
order.  Held,  that  0  could  not  maintain  an 
action  on  the  contract  against  R  Bogers  v. 
Union  Stone  Cb.,  39  R.  478. 

A  contract  by  which  B  agrees  to  furnish 
O  "necessary  money  to  pay  his  current  ex- 
penses, "such  monev  bein^  a  loan,  does  not 
authorixe  a  person  romishmg  ffoodi  to  C  to 
sue  B  therefor,  nor  constitute  C  the  agent  of 
B  as  principal  debtor.  Burtcm  v.  Larim,  59 
R  541. 

159.  FturtiM  dofendaat.  •—  Where 
work  and  labor  is  performed  under  a  con- 
tract, suit  must  be  between  the  parties  to  the 
contract;  and  third  persons*  tnough  bene- 
fited bv  the  work,  oannot  be  sued  upon  an 
impliea  a$8umpeU  to  pay  for  that  benefit. 
HTalkerY,  Brown,  81  D.  287. 

Where  several  persons  jointly  hire  a  car- 
riage, horses,  and  driver,  and  permit  a 
stranger  to  drive  it,  or  undertake  to  drive  it 
themselves,  it  is  a  violation  of  the  contract, 
and  for  any  damage  arising  out  of  the  breach 
of  a  joint  contract,  all  are  liable.  O'Brien 
V.  Bound,  42  D.  384. 

The  case  of  mere  passengers  is  distin- 
guished from  the  case  of  persons  jointly  hir- 
mff  a  carriage,  horses,  and  driver.     /&. 

160.  Demand  or  tender  befbre  suit. 
—  Where  an  action  is  brought  to  recover 

Sart  of  the  consideration  for  a  contract  to 
eliver  lumber,  a  portion  of  which  is  not 
delivered,  plaintin  need  not,nrior  to  the 
commencement  of  the  action,  oner  to  rescind 
the  contract,  or  to  restore  the  lumber  to  the 
defendant     Cushmg  v.  Bice,  71  D.  579. 

A  contract  to  pay  in  specific  articles  of  per- 
sonal property  becomes  a  money  debt  only 
after  a  demand  and  refusal  to  pay  over  the 
specified  property,  and  no  money  judgment 
can  be  rendered  on  such  contract  nntU  that 
time.      Weil  v.  Tyler,  90  D.  441. 

161.  Declaration  or  complaint,  gen- 
erally. —  In  actions  founded  on  contracts, 
the  contract  must  be  set  out  either  m  hose 
verba,  or  according  to  the  legal  effect;  and 
contracts  being  in  their  nature  entire,  if  the 
contract  proved  and  that  declared  upon  be 
different  in  any  part,  the  variance  is  fatal. 
Walsh  V.  Oilmor,  6  D.  602. 

In  an  action  upon  a  written  contract^  it 
is  not  necessary  to  set  forth  the  precise 
words  of  the  contract;  it  is  sufficient  to  de- 
clare according  to  their  legal  import  and 
effect     Lent  v.  Padelford,  6  1).  119. 

But  where  its  true  meaning  is  doubtful,  it 
is  best  to  set  it  out  in  hcee  verba,  and  leave 
the  court  to  construe  it.  Bayley  v.  Onon- 
d<vja  Co.  Mut.  fna,  Co.,  41  D.  759. 

The  rule  is,  if  the  contract  would  be  good 
at  common  law,  the    declaration  need  not 


864  CONTRACTS.  X. 

I  For  Index  to  Notei  In  American  Decisions  and  Amerli 


Reports.  se«  pp.  8-4KBf« 


■tote  that  it  was  in  writing;  but  where  the 
duty  or  liability  is  created  by  statute,  and 
also  re<^aired  to  be  in  writing,  then  the 
declaration  must  aver  that  the  contract  was 
in  writing.    Brotvny,  Adams,  18  D.  36. 

A  contract  relating  to  real  property  need 
not  be  alleged  to  be  in  writing.  That  is  a 
matter  of  proof  upon  th«  triaL  Dawon  t. 
JftOer,  70  D.  380. 

A  declaration  u  not  demurrable  for  not 
alleginff  the  contract  to  be  in  writing,  if  the 
facts  afieged  show  a  contract  that  would  be 
bindinff  u  evidenced  by  a  writing.  Boich- 
Bm  v.  Ladd,  86  D.  679. 

The  declaration  should  set  out  the  act  to  be 
done  by  the  promisor,  if  it  forms  part  of  the 
agreement;  out  it  need  not  allege  a  mere 
incident  to  the  undertaking,  Owsm  v.  Oei- 
ger,  22  D.  435. 

A  declaration  setting  out  no  promise  by 
plaintiff  as  the  consideration  for  defendant  s 
promise  is  fatally  defective  on  demurrer;  as 
where  a  declaration  by  a  railroad  company 
sets  out  a  written  agreement  with  defendant, 
■ti|>ulating  that  if  tiie  company  would  locate 
their  road  in  a  certain  place,  defendant,  in 
consideration  of  benefits  accruing  to  him 
therefrom,  would  pay  the  value  of  certain 
lands  required  for  such  location,  and  that 
afterwards,  on  the  same  day,  in  consideration 
of  such  aereement.  and  that  plaintiffs,  at 
defendants  request^  promised  to  perform 
the  agreement  on  their  part,  defendant 
undertook  and  promised  to  perform  it  on  his 
part,  and  alleges  performance  by  the  plain- 
tiffs and  non-performance  by  the  defendant. 
Utica  etc  R,  R.  Co,  v.  Brinckerhoff,  34  D. 
220. 

The  consideration  of  a  contract  not  under 
seal  must  be  averred  and  proved  if  the  con- 
tract, as  set  forth  or  described,  does  not  of 
itself  afford  evidence  of  a  consideration,  as 
in  the  case  of  negotiable  paper,  and  contracts 
expressing  or  admitting  a  consideration  in 
wnliag.     Jones  v.  HoUUlay,  62  D.  487. 

162.  Averments  in  respect  to  per- 
formance.—  Where  the  declaration  alleges 
a  promise  by  the  defendant,  in  consideration 
of  the  performance  of  some  act  by  the 
plaintiff^  an  averment  of  such  performance 
on  the  part  of  the  plaintiff  is  sufficient  with- 
out alleging  a  promise  by  him  or  other  assent 
to  the  contract.  Lent  v.  Padeybrd,  6  D. 
119. 

Where  covenants  or  agreements  are  mu- 
tual and  independent,  one  party  may  sue  the 
other  without  averring  or  showing  perform- 
ance  on  his  part,  and  his  non-performance 
cannot  be  pleaded  in  bar  of  the  action.  Dey 
V.  Dox,  24  D.  137. 

Where  promises  are  concurrent,  neither 
party  can  sue  without  averring  and  proving 
performance  or  its  equivalent  on  his  part. 
lb. 

Where  wheat  is  to  be  delivered  before 
payuicnt  of  the  consideration,  the  promise 


to  deliver  is  independent^  and  the  promise 
to  pay  IS  dependent^  ao  that  the  Tandor  can* 
not  sae  without  averring  and  pKOTing  per- 
formance on  his  partb    /& 

The  vendor  cannot  sne^  after  a  feoreiy 
against  him  for  non-delivefy  el  the  wheal 
in  such  a  esse,  to  recover  for  a  breadi  of  the 
vendee's  promise  to  pay,  even  thoofh  the 
recovery  against  him  was  for  the  full  valve 
of  the  wheat;  for  the  damages  should  have 
been  properly  adjusted  in  uie  former  sail 

In  A  declaration  en  a  bond  to  oonveyte 
plainti£^  for  value,  a  certain  quantity  of  Und 
to  be  selected  by  him  out  of  lands  ol  defend- 
ant, upon  due  notice  of  such  selection,  such 
bond  reciting  that  plaintiff  "is  expected" 
to  make  the  selection  in  two  yean^  an  avo^ 
ment  that  the  selection  was  made,  and  de- 
fendant notified  thereof,  within  a  reasonable 
time  after  the  date  of  tiie  bond,  is  snfBicient 
without  stating  that  the  selection  was  made 
withia  two  years.  Tinnqf  v.  Ashlq^  ^  ^* 
620. 

An  averment  of  ao  offer  to  perform  is  un- 
necessary on  the  part  of  a  plaintiff  suing 
for  non-performance  of  a  contract,  under 
which  concurrent  acts  are  to  be  simultaae* 
ously  performed,  but  it  is  snfficient  if  he 
aver  that  he  was  ready  and  willing  to  per^ 
form,  and  that  the  defendant  was  requested 
and  yet  refused  or  neglected  to  perform  on 
his  part.     lb. 

Offer  to  perform  is  implied  in  such  a  oasr 
from  the  plaintiff's  demand  for  performanoe 
on  the  defendant's  part,  and  the  latter's 
refusal  dispenses  with  any  further  ofier. 
lb. 

The  contract  bein^  entire,  performanee  bj 
plaintiff  is  a  condition  precedent  to  his  r»> 
covery;  and  it  must  be  averred  in  his  decU* 
ration  and  proved,  unless  the  opposite  partj 
has  discharged  him  from  exeouting  it,  eithei 
by  refusing  to  let  him  go  on  with  i^  or  bj 
disabling  himself  from  performing  his  part; 
and  if  the  plaintiff  fails  to  aver  performanet^ 
or  a  readiness  to  do  so^  he  can  reoovei 
neither  on  the  special  contract  nor  on  i 
quantum  meruiL  Winstead  v.  JRetd^  57  D. 
671. 

Declaration  by  an  employee  for  breedi  of 
contract  is  sufficient  after  verdict,  thoush  it 
fail  to  allege  that  plaintiff  offered  to  perfona 
his  part  of  the  agreement,  if  it  allege  that  ht 
was  willing  to  do  so,  but  after  he  had  under- 
taken the  work  he  was  told  by  defendant 
that  if  he  continued  in  his  service  it  must  be 
at  greatly  reduced  wages.  Hunt  t.  Cram, 
69  D.  381. 

In  pleading  breach  of  conditioii,  where  a 

Sarty  not  making  sudi  condition  is  bound  to 
o  any  act  before  the  condition  is  to  be  per- 
formed, he  must  aver  the  performanee  d 
such  act,  with  the  time,  place,  etc,  whos 
these  are  material,  or  his  title  will  be  de- 
ficient.    WJutlon  T.  Whitton,  1$  D.  163. 
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163.  Matters  of  defense.  *  —If  a  party, 
haring  a  good  equitable  defense  to  a  con- 
tract,  afterwards  confirm  the  lame,  withoat 
fear  or  dareai,  and  with  full  knowledge  of 
hia  rights,  it  is  a  waiver  of  his  equity.  Sd- 
wards  t.  HaMef,  3  D.  746. 

A  contractor,  haTing  undertaken  to  erect  a 
bridge  for  a  town  in  a  particular  manner  at 
an  agreed  price,  did  his  work  so  unskillfuUy 
that  the  bridge,  after  being  used  for  a  time, 
fell  down  and  was  entirely  Talueless.  Htid, 
that  the  town  could  resist  a  recovery,  either 
upon  the  contract  or  upon  the  qwuUum 
meruit^  and  was  not  compelled  to  resort  to  a 
cross-action  for  damages.  Tc^  v.  Montague, 
7  D.  215. 

That  the  land  on  which  a  school-house  was 
built  did  not  belong  to  the  district  is  no  de- 
fense to  an  action  on  the  contract  for  the 
erection  of  the  building,  if  it  was  constructed 
there  by  the  direction  of  the  committee. 
Norrit  V.  Schr^l  DuL  No,  1,  28  D.  182. 

A  person  sued  to  recover  back  money  paid 
him  on  a  contract  which  he  did  not  nilly 
perform  may,  under  the  general  issue  to  de- 
feat the  action,  show  that  he  performed 
work  under  the  contract.  Chance  v.  Com,, 
35  D.  131. 

Where  there  is  a  total  failure  of  considera- 
tion, and  the  defendant  has  derived  no  bene> 
lit  from  the  contract,  or  none  beyond  the 
amount  of  money  which  he  has  already  ad- 
vanced, such  total  failure  of  consideration 
may  be  shown  in  bar  of  the  action.  Morrow 
V.  I/anson,  54  D.  346. 

Negligence  and  nnskillfulness  may  be 
shown  in  defense  to  an  action  on  a  special 
contract  for  work  done,  whether  there  was  an 
express  warranty  of  the  work  or  not.  Doaier 
V.  Brmcn,  71  D.  163. 

Burden  of  proof  is  on  contractor,  in  case 
of  warranty  oi  work«  to  show  that  the  fault 
is  in  the  employer,  or  in  the  materials  which 
he  furnished,  m  an  action  by  the  employer 
against  the  contractor  for  breach  of  contract. 
Van  Bfukirk  v.  Munlen,  74  D.  163. 

Jury  may  infer  that  plastering  was  not 
well  done  from  the  fact  that  it  fell  oS,  unless 
the  plasterer  shows  that  the  falling  off  was 
without  his  fault,  in  an  action  against  him 
for  breach  of  contract  to  do  a  good  job  of 
work.     lb. 

Party  to  contract  will  not  be  heard  to  say 
that  he  was  ignorant  of  the  law  of  the  state 
where  the  contract  is  to  be  performed,  and  it 
is  error  for  the  court  to  instruct,  in  an  ac- 
tion on  such  contract,  that  the  party  should 
be  shown  to  have  knowledge  of  that  law. 
Lewis  V.  HcadUy,  87  D.  227. 

If  A  receives  money  from  B  for  the  pur- 
pose of  paying  it  to  C  upon  an  agreement 

*  Fraud,  when  may  be  urged  as  a  defense  by 
(iillty  party ,  see  note,  82  D.  428,  421). 

Conntderation,  defense  of  failure  of,  see  note, 
IS  I).  37.%  ^79. 

Miittake  of  fact,  avoidance  of  contract  for,  see 
note,  10  D.  tiaiHjM. 


between  them,  he  eannot  retain  it  on  the 
nround  that  the  agreement  between  B  and 
G  was  illegal  Kieweri  v.  Bindskop/,  32  R. 
731. 

Where  a  building  contract  provides  for  the 
acceptance  of  the  architect,  evidence  is  ad- 
missible to  show  that  he  acted  collusively 
and  in  bad  faith.  Tem  ▼.  BuUerJieid,  41  R. 
29. 

164.  or  in  mitigation  of  dam- 
ages. —  In  actions  for  part  performance, 
defendant  may  set  up  the  breacn  of  the  con- 
tract, and  claim  damages  in  diminution,  or 
even  in  extinguishment  of  the  plaintiff's  de- 
mand.   SkkeU  V.  PaUiion,  28  D.  627. 

Where  there  has  been  part  performance  of 
one  of  two  dependent  covenants,  the  party 
sought  to  be  cnarged  upon  his  covenant  on 
account  of  such  part  performance  may  re- 
duce the  damages  by  snowing  the  loss  that 
he  has  incurred  on  account  of  there  not  hav- 
ing been  entire  performance.  Cfreene  v.  Lnh 
ion,  31  D.  707. 

165.  Plea  or  answer. —The  Uw  of  a 
place  where  a  contract  is  made  must  deter- 
mine its  construction  and  validity.  There- 
fore, a  plea  in  avoidance  of  a  note  made  in 
another  state,  on  the  ground  of  unlawful 
consideration,  must  aver  that  the  object  for 
which  it  was  given  was  prohibited  by  the 
laws  of  that  state.  Bradshaw  v.  Newman,  12 
D.  149. 

A  plea  of  failure  of  consideration  must 
state  how  it  has  failed.  Bradshaw  v.  New- 
man, 12  D.  149. 

Defendant  may  plead  that  a  contract  into 
which  he  has  entered  voluntarily  is  contra 
bonos  mores.  Oil  v.  WUUams,  68  D.  767. 
.  Where  infirmity  which  taints  a  contract 
is  patent  upon  record,  it  is  the  dut^  of  the 
court  to  notice  it  ex  officio,  without  its  being 
pleaded,  and  to  discountenance  any  attempt 
to  enforce  it.     lb, 

166.  Damages  recoverablo. — In  a 
contract  the  parties  may  agree  on  a  sum  as 
stipulated  damages  in  case  of  failure;  and 
the  jury  are  bound  by  such  damages  so  as- 
certained, though  it  exceed  legal  interest  on 
the  value  of  property  which  should  have  been 
paid.     Tardeveauy.  SmUh,  3  D.  727. 

Time  from  which  damages  for  breach  of 
contract  for  the  repair  of  a  vessel  are  to  be 
computed  is  the  time  when  the  contract  was 
broken,  although  the  vessel  may  not  have 
been  called  for  until  after  that  ume.  Sikes 
V.  Paine,  51  D.  389. 

A  contractor  suing  for  work  and  labor 
generally,  when  wrongfully  prevented  from 
completing  the  contract,  caimot  recover 
speculative  profits,  or  refer  to  the  contract 
as  furnishing  a  rule  for  computing  the  sum 
due  him,  but  is  confined  to  the  actual  value 
of  the  work  ami  materials  supplied.  Clark 
V.  Maym-  etc.  of  New  York,  53  U.  379. 

Mode  of  ascertaining  real  benefit  received 
from  part  performance  only  of  work,  throngb 
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the  employee's  default^  is  to  estimate  the 
whole  work  at  the  contract  price,  and  deduct 
from  that  the  amount  necessary  to  complete 
the  portions  of  the  work  left  unfinished;  and, 
it  seems,  special  damages  sustained  through 
non-performance  of  the  contract  may  be  re- 
couped, or  a  cross-action  brought  to  recover 
them.     McKinney  ▼.  Springer,  54  D.  470. 
^  Value  of  lot  to  be  conveyed  in  considera- 
tion of  building  house  represents  the  com- 
pensation the  employee  was  to  receive  for 
the  whole  work,  and  from  it  must  be  de- 
ducted the  amount  necessary  to  make  up  the 
employee's   deficiencies  in  completing   his 
contract,  where  the  work  was  abandoned  by 
the  latter,  but  accepted  by  the  employer.  lb. 
Where  a  party  to  a  contract  for  building 
a  dam,  acting  in  good  faith,  and  intending  to 
fulfill  his  contract*  unintentionally  fails  in 
some  particulars  to  perform  it,  he  may  re- 
cover from  the  other  party  to  the  contract  so 
much  as  the  labor  and  materials  are  worth 
to  the  latter,  deducting  from  the  contract 

price  so  much  as  the  dam  built  by  him  is 

worth    less  than  the  dam  contracted  for 

Oleaaon  v.  Smith,  67  D.  62. 

Recovery  in  assunipeU  for  part  perform- 
ance of  express  contract  must  m  no  case  ex- 
ceed the  contract  price,  or  the  rate  of  it  for 

the  part  of  the  contract  performed.     Cm  w 

Smiik,  68  D.  618.  ' 

Whether  breach  of  contract  to  furnish  one 

with  board,  fire,  lights,  and  housekeeping  as 

long  as  he  should  choose  be  entire,  so  as  to 

entitle  him  to  damages  beyond  the  amount 

sustained  at  the  time  of  suit  brought,  is  a 

question  of  fact  for  the  jury,  and  when  the 

question  of  damages  im  submitted  to  arbitra- 

tors  it  is  for  them  to  decide,  for  in  respect  to 

such  a  contract  it  cannot  be  said  as  a  propo- 
sition of  law  that  a  breach  thereof  will  or 

will  not  entitle  the  party  to  such  damiures. 

RemeUer.  Ball,  76  D.  140.  **««««. 

A  valid  contract  not  to  carry  on  a  business 

within  a  certain  town  need  not  contain  4 

provision  stipulating  the  damages  which  its 

breach  sh»U  occasion.     The  plaintiff  in  such 

ease  is  entitled  to  recover  the  actual  damage 

which  be  has  susteined.    Jenkins  v.  Temples, 

99  D.  482.  ^^ 

Damages  for  breach  of  such  contract  are 
Aot  too  remote  to  warrant  a  recovery.     The 

Slaintiff   is  entitled  to  recover  his  actual 
amages.     lb. 

One  who  contracts  for  a  supper,  at  a  fixed 
fnce  per  head,  is  not  liable  for  extras 
ordered  by  the  guests.  JBcUon  v.  Ocm,  38  R. 
276. 

Defendant  agreed  in  England  to  pay  plain- 
tms  a  commission  of  five  per  cent  on  the 
charter  of  a  vessel  hired  for  thirty-three 
thousand  three  hundred  dollars  in  hard 
SpanUh  dollars,  i.  e..  $1,665.  Held,  that 
toe  brokerage  should  be  paid  in  coin  of 
United  States,  equivalent  to  that  sum  in 
hard  Spanish  dollars,  with  interest  from  the 


^y  i*  WM   payable;   and   that 
should  issue  specifically  for  tk« 
ger  T.  Coombs,  16  R.  414. 

CONTRADICTOBT   BTATSMEHTa 

Impeachment  by  proof  ot,  see  WmnuM, 
83-8& 

CONXBIBimOV. 
Among  devisees,  see  DwvmE,  37. 
Among  insurers,  on  payment  of  Iom»  «m  Iv- 
SURANOS,  35. 

Among  joint  debtors,  see  Joiht  LiABBurr, 

9—11, 
Among  legatees,  see  LxoAona,  SO. 
Among  redemptioners,  see  MoBTOAOia,  121. 
Between  owners  of  party-wall,  eee  Panr- 

WALL8,  4. 

Between  sureties,  see  Bilu  ax9  NoeBi  64* 
SUBSTTSHIP,  19-22.  ' 

Between  tenants  in  oommon,  see  Co-tMM* 
AKOT,  14,  32. 

In  ffeneral  averafje,  see  SHiFPnro,  16. 

Rules  for  adjusting,  in  general  aTenge,  sss 
Insurancb,  ITOl 

GONTBIBUTOBT  NXaiiiaEVCX. 
Generally,  see  Nboliobnoi,  24-^34. 
Of  passenger,  see  Oarkibu^  64;  RArT.»AAm 

Companies,  82^8& 
Of  person  crossing  railroad  traok,  see  Eail- 

BOAI>  COMPANUi^  93-«86L 

Of  person  injured  on  highwny,  mo  Hioh- 

WATa^  36. 
Of  person  injured  on  strett-enr,  see  Raib- 

ROAD  Companies,  122: 
Of  servant  injured,  aee  Railboad  Compa- 

Nim,  104. 
Of  servant  injured,  when  excnssa  nasta; 

see  Master  and  Sxrtaht,  21. 

GOVTBOIk 
Of  children,  see  Parent  and  Ckuji^  2L 
Of  court  over  receiver,  see  RBCsnrzRa^  ± 

GONTBOYSBST. 

Submission  of,  without  action,  see  Smnii^ 

8I0N. 

COKVEBSIOK. 
By  bailee,  see  Bailment,  11,  12. 
Equitable,  see  Wills,  8^-91. 
Forwarders,  when  guilty  o^  see  Forward- 
ers, 3. 

Of  chattels,  what  amonnti  toL  see  Trotrr 
7. 8.  -,  -^ 

Liability  of  oo-tenant  for,  see  Oo-tsnanct,  1 
Pledgee,  when  liable  for,  see  Flmdom.  etdu. 
12. 

When  demand  and  rsfnaal  oosMtttnU^  tio 
Troter,  12. 


oomnsTAKoss. 

Generally,  see  Deeds. 
Between  parent  and  ohil<^  see  P, 
Child^  16L 
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By  aliens,  see  Aunra^  14. 

By  Indians,  see  In  DIAKS,  2. 

By  lunatics,  see  Insaiti  Psnaova,  4. 

By  hnsband  to  wife,  see  Husband  and  W ivi, 

By  one  of  seyeral  tenants  in  common,  see 

CO-TENAMCT,  88. 

By  one  of  two  or  more  Joint  tenants,  see 

Co-tenancy,  67. 
By  or  between  partners,  see  Pabtnxrhhip,  20. 
by  or  to  husband  and  wife^  see  Husband 

AND  WiFB,  6a-74. 
By  wife  before  marriage,  rights  of  hnsband 

as  to,  see  Husband  and  Witi,  7. 
Distingnished   from    eontraot   to   sell,  see 

Vendor  and  Pubcrasxb,  1. 
Effect  of,  to  merge  contract  to  sell,  see  VxN« 

DOR  AND  PUBCHASRR,  34. 

In  contemplation  of  insolvency,  see  Insol- 

▼RNOT,  7. 

Of  decedent's  land  sold  by  representatiTe, 
see  ExxouTORS  AND  Administrators,  58. 

Of  expectant  estates,  see  Dbscbnt,  12. 

Of  land  held  adversely,  see  Dbbds,  103. 

Of  mortgaged  premises,  see  Mortoaqbs,  44- 
46. 

Of  personal  property,  see  Pirsonal  Prop- 

RRTT,  5. 

Of  property  in  party-wall,  see  Partt- walls, 

5. 
Of  water  rights,  see  Watbrooursbs,  0. 
Priority  between  mortgages  and  other,  see 

MORTQAaBS,  57. 
To  defeat  dower,  see  Dowrr,  25. 
To  guardians,  when  set  aside,  see  Guar- 
dian AND  Ward,  39. 
To  purchaser  at  jndioiAl  sale,  see  Judicial 

Salr,  10. 
Use  of,  as  evidence,  see  Etidbno^  205-211. 
What  are  frandnlent  as  respects  creditors, 

see  Fraudulbnt  Contetano^  L 
What  purchaser  of  land  will  be  compelled  to 

accept,  see  Spxcnrio  Pbriormancb,  43. 
When  charges  on  wife's  separate  estate,  see 

Husband  ami^  Wm,  50. 

OONVIOTIOV. 

Bail  after,  see  Bail,  14. 

Former,  when  a  bar,  see  Judgment,  85-87. 

For  seduction,  see  Seduction,  21. 

Impeachment  by  proof  of,  see  WmiBssBS, 
oo. 

Of  lesser  offense,  see  Assault,  31,  41. 

Of  principal,  proof  of,  on  trial  of  accessary, 
see  Accessaries,  etc,  10<  See  also  Sab- 
RATH-BREAKiNo,  7;  Rape,  17;  RlOlIV- 
na  Stolen  Goods,  5;  Riot,  8. 

ooNYiora 

Competency  of^  as  witnesses,  see  WimissRa. 

13. 
Rights  oi;  see  Imprisonmrnt,  51. 

OOPABOENKBa 
See  C0-TRMANOT9  in. 


Reports,  see  pp.  5-B59. 

OOPZX& 

Oenerally,  see  Byidrncr,  45-81. 

Of  indictment,  service  of,  see  Trial,  ItS. 

Of  lost  indietmenti  how  suhstitnted,  see  Li« 

DICTMRBT,  10. 

Of  pnblio  reoofds  as  svidsnoe,  see  Ktidsno^ 

228.  

OOFYSIOHT. 

1.  Bight  of  property  in  unpnbliilied 
manusmpt.  —  An  author  has  a  right  of 
property  in  his  books,  letters,  and  other  lit- 
erary productions,  unless  they  haye  been 
pubUshed  with  his  assent.  Htit  t.  liacken- 
me,  49  D.  178. 

8.  Protection  of  proporty  in  privato 
letters.* — A  letter  written  by  one  persou 
to  another  on  a  priyate  subject  is  the  prop- 
erty of  the  former,  and  he  has  a  ri^ht  to 
have  its  unauthorized  publication  enjoined. 
Denii  r.  Leclert,  6  D.  712. 

Author  of  letter^  sent  to  others  retains 
only  a  qualified  property  in  their  contents 
to  tiie  extent  of  having  the  sole  right  to  pub- 
lish them;  but  that  right  entitles  him  to  en- 
join the  publication  of  them  by  the  recipient 
or  any  other  person.  Chiawti  t.  Brecket^ 
ridge,  92  D.wi 

rroi>erty  of  recipient  of  private  letter, 
sent  without  reservation  of  any  kind,  is  ab* 
solute,  except  in  so  far  as  it  is  qualified  by 
the  incidental  ri^ht  of  the  author  to  publish 
or  prevent  publication  of  it,  and  the  recip* 
ient  may  keep  the  letter,  or  destroy  it,  or 
dispose  of  it  in  any  other  way  than  by  pub- 
lication,   /ft. 

Property  of  recipient  and  author  of  pri« 
vate  letter  is  not  jomt.     /ft. 

Private  letters  received  during  her  girl- 
hood and  first  marriage  from  her  first  hus- 
band and  others,  as  well  as  those  received 
during  her  widowhood  and  second  marriase 
from  her  second  husband,  are  a  woman^s 
separate  property,  which  she  may,  as  be- 
tween herself  and  her  husband,  keep  or  dis- 
pose of  as  she  pleases^  regardless  of  her 
husband's  will.     76. 

Publication  of  private  letters  will  not  be 
enjoined,  if  they  have  no  value  as  literary 
property.    Boyt  v.  JUachentie,  49  D.  178. 

8.  in   plays   and   dramas.  — A 

representation  of  a  dramatic  work  of  which 
the  owner  has  no  copyri|;ht,  though  without 
his  license,  is  no  violation  of  any  right  of 
property  if  he  has  previously  himself  caused 
said  work  to  be  represented  and  exhibited 
for  money;  and  if  no  violation  of  contract  or 
trust  is  shown,  such  representation  cannot 
be  restrained  by  injunction.  Kune  v.  Kim' 
ball,  77  D.  426. 

R.,  of  London,  composed  a  drama,  and 
assigned  to  plaintiff  the  exclusive  right  of 
printing,  publishing,  and  producing  it  on  the 
stage  in  the  United  States.    R.  afterward 

*  Property  in  letters,  and    prutection  thereof 
notes,  6  D.  7A  726;  48  D.  18D-1S4' 
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*  Rlrht  to  reprodac«  play  from  memory  or  sten- 
Ofnpnie  notet,  see  note.  48  R.  493-49& 

t  As  to  the  copyrlsht  of  the  vtktm  in  Jadiclal 
oplnioni,  see  noie,  fiS  &.  144-140. 


COBPOBATB  F&ANOHISXa 

Stotates  impairing  obligatiaa  «^  •••  8c4» 

UTB8»  24. 
Proceedings  for  lunrpatioii  «r  forCetture  «^ 

see  Quo  Wabbamto^  6. 
Corporate  stock  of  baak%  see  Bins  am9 

Baxkwq,  3-7. 
Of   corporations^   generally*  see    Oobpoa^ 

TiOMfl,  11-14,  22-29. 
When  reached  hy  attachment^  na  ArcaflB- 


COBPOBATIOHa 

[Indrndes  the  principles  of  the  law  of 
tiona,  generally,  sach  aa  their  creation  and  ( 
laiion,  their  powers  and  liabllitiea,  the  rigbu 
and  responsi  Dili  ties  of  promoters  and  stock* 
holders,  duties  and  liabilities  of  corporate  ofll- 
cers,  and  procedure  in  actions  by  and  aaainit 
corporations.  Cases  relatinc  speciUcaUy  to  well> 
recoscnlsed  clsases  of  corporations,  or  to  eom* 
panics  organised  to  carry  on  any  paiticnlar  busi- 
ness, are  ander  the  spedflc  titles.] 
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allowed  it  to  be  performed  at  a  London 
theater.  Defendant,  a  resident  of  New 
York  City,  printed  and  sold  copies  of  the 
drama  in  that  city,  haying  received  the 
drama  from  persons  who  had  seen  and  heard 
it  in  London.    HeU,  that  the  permission  to 

Serform  the  drama  at  the  London  theater 
id  not  amount  to  a  dedication  of  it  to  the 
public,  nor  give  any  hearer  any  title  or  right 
to  the  manuscript  or  a  copy  of  it;  and  that 
plaintiff,  although  an  alien,  was  entitled  to 
an  injunction  in  the  courts  of  New  York,  re- 
straining defendant  from  printing  or  selling 
copies  of  it    Palmer  r,  De  WiU,  7  R.  480. 

An  nnprintcd  and  nncopyrighted  play  was 
publicly  acted  for  the  pecuniary  benefit  of 
the  proprietor.  A  spectator,  attending  such 
representation,  produced  a  copy  of  the  play 
from  memory,  and  undertook  to  have  it  pub- 
licly acted  for  his  benefit  Held,  that  such 
reproduction  would  be  enjoined.  TamMns 
V.  Halieek,  43  R.  480.'' 

4.  Copyright  in  law  reports,  t  — A 
state  has  a  copyright  in  the  judicial  opinions 
of  its  judges.     Chmld  v.  Banks,  55  R.  143. 

6.  Kelative  rights  of  Joint  owners  of 
copyright.  —  One  owner  in  common  of  a 
copyright  who,  at  his  sole  expense,  has 
pnnted,  published,  and  sold  the  book  copy- 
righted, IS  not  liable,  in  the  absence  of  an 
agreement  hUer  sese,  to  account  to  his  co- 
owner.     Carter  v.  Baiiejf,  18  R.  273. 

Where  an  owner  u  common  of  per- 
sonal property  which  is  in  its  nature 
inseverable,  such  as  the  stereotype  plates 
of  a  book,  has  possession  thereof,  and 
appropriates  it  only  to  the  use  it  is 
designed  for,  he  may  maintain  such  pos- 
session and  prosecute  such  use  without 
laying  himself  under  obligation  to  pay  or  ac- 
count therefor,  unless  he  takes  more  than 
his  share  of  the  rents  and  income  without 
the  consent  of  his  co-owners.     lb, 

6.  Assignment  —  A  parol  agreement 
for  the  assignment  of  the  copyright  of  a 
book  in  consideration  of  a  promise  to  de- 
liver a  number  of  copies  of  the  book  to  the 
assignor,  is  valid.  Oould  v.  Banlst,  24  D. 
91. 

The  transfer  of  an  interest  in  the  copy- 
right of  a  book  must  be  in  writing.    lb, 

COBAM  NOBIS. 

Writ  of  error  eorain  nobU,  see  Ebsob,  32. 

OOBONEBS. 

Liability  of  county  for  fees  o^  see  Couktus, 
16. 

GOBPORATE  BOOKS. 
Right  of  access  to,  see  Corporations,  49. 


Assignments  for  creditors  by, 

MBNTS,  etc,  7. 
Bankruptcy  proceedings    pecwlisr    to^    see 

Bankbuttct,  60. 
Bills  and  notes  made  by  ageati  ef,  see  Bnu 

AND  Nons,  60,  61. 
Bridee  companies,  see  Bbidoo,  IL 
Ganu  oompaniee,  see  Cahals,  1-S. 
Competency  of  officers  and  stookholdsn  e^ 

see  Wimiasn,  51. 
Declarations  of  officers  sad  sgents  ^  see 

BviDSNO^  137. 
Dissolution  of,  when  diasolTSs  afttachmea^ 

see  Attachmxmt,  85. 
Drainage  companies,  see  DsAin^  S. 
Entries  in  books  o^  as  evidenee^  sea  G6i^ 

FORATIONS,  234. 

Estoppels  against  ar  In  fsTor  el^   see  B^ 

TOPPSL,  6,  7. 
Exemption  o^  from  tsTatioB,  see  Taxn^ 

2&-29. 
Illegal  contracts  with,  see  OoMTBACn,  99l 
Injunctions  against,  see  Ixjcmcnosf,  27. 
Insolvency  proceedings  pecnliar  to^  see  la* 

soLVBNcr,  32. 
Insurance  companies,  see  InsiniAiici^  VL 
MandantMu  to  officers  o^  see  lfAirDAiiG% 

19. 
Power  of,  to  take  by  devise,  see  Darisi;  X 
Powers  of  agents  of,  see  Aoshct,  18. 
Property  of,  when  exempt  from  execntioB, 

see  ExBCUTiONS,  161. 
Receivers  in  actions  by  and  against,  see  Rb> 

csrvsRs,  6. 
Shares  in,  when  taxable,  see  Taxb,  13-1& 
SuUus  of  colleses  as,  see  CoLLioas,  1. 
Subscriptions  by  city  in  aid  of,  see  Mmia- 

PAL  Corporations,  16,  17. 
Taxation  of,  see  Taxbs,  7-9. 
What  are  charitable,  see  CHAamai^  6. 
When  liable  as  garnishees,  see  ATTACHMBin; 

U. 
When  liable  for  malicious  prfworutioa,  sss 

MALioioas  PaosBcuTioa,  2i 
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L  How  Csbatid;  iKOoapomATiov;  Ob* 

OAHiZATioif;  Obabtsbs. 
n.  CoRFOBATi  Stock. 
IIL  Rights  amd  LiABiuTzn  of  Stock- 

B0LDBR5. 

1.  In  OeneraL 

2.  SubteripUona  for  StocL 
8.  Jndnddual  Ltabiiitjf, 

TV,   COBFORATK   POWBBS. 
▼.   COBFORATB  LlABIUTIBa. 

1.  Upon  ConiracU, 
t.  For  Wronift,  Ntgkd  nf  OJictra, 
tic, 
VI.  Officbbs  abd  Aqbbtb. 

1.  Thdr  EleeHon  and  Benwval 

2.  Their  EighU^  Power$,  and  LiabU- 

itidm 
vn.  DiasoLonoB,  RBOBmB,  Bra 

VIII.    FUBKION   GOBFOBATIOBl. 

IX.   Surra    BT    ABB    AOAIBCT     COBPOBA- 
TIOBl. 

1.  In  OeneraL 

2.  AetioM  on  BubeeripthnM  io  Btoek 

L  Uow  Cbeatbd;  iBOOBroBATZON;  Oboam- 
ization;  Chabtbba. 

1.  Power  to  create  oorporstionB  is 
aa  Attribute  of  aorereign^.  State  ▼.  Curtis, 
95  D.  263. 

CorporatioB  eieated  by  goremment  of 
United  States  is  ereatore  of  federal  soyer- 
signty  alone.  It  is  controllable  by  federal 
government  only,  and  to  that  gOTernment 
alone  is  it  amenable.    Jb. 

After  expiration  of  charter  of  a  banking 
oompany,  it  may  be  revived  in  all  its  origi- 
nal  force  by  a  snbseqaent  statnte,  whioh 
will  merely  revive  the  former  corporation, 
and  will  not  create  it  anew.  Bank  r.  Btek- 
ardson,  10  D.  U. 

Lftgislature  has  same  power  to  confirm  and 
validate  an  irregularly  organised  corpora- 
tion that  it  has  to  bring  into  ezirtenoe  a  new 
one.    MUdtell  v.  Deeds,  95  D.  621. 

Corporation  cannot  be  created  by  mere 
ac(|nieacence,  but  only  by  positive  act  of 
legislation,  or  by  some  power  thereto  an* 
tborized  by  legislative  act.  Washington  etc, 
IL  R,Co,  r.  Alexandria  etc  B.  B.  Co.,  100 
D.  710. 

d.  General  nature  of  a  corporation. 
—  Corporations  under  code  are  declared  to 
bo  intelleetnal  beings,  diiferent  and  distinct 
from  porsons  who  compose  them,  with  rights 
and  estates  beyond  control  of  individual  cor- 
porators. Peires  v.  New  Orleans  Building 
Co.,  29  D.  448. 

Parties  not  found  to  possess  corporate 
powers  will  be  deemed  a  corporation,  if  in- 
teution  of  legislature  would  be  otherwise  de- 
feated.    Bow  V.  Attenstown,  69  D.  489. 

Difference  between  simple  partnership  and 
incorporated  association,  ^ero  company 
aiidertakes  to  depart  from  or  add  to  the  origi- 
nal object  or  design,  as  set  forth  in  articles 
of  association  or  charter  of  inoorporation^  is» 


that  In  former  case  assent  of  individual 
member  is  not  to  be  assumed:  it  is  to  be  af- 
firmatively established  by  competent  proof; 
in  latter,  his  assent  will  be  presumed,  unless 
he  affirmatively  proves  his  cUssent.  Martin 
V.  Pensaeola  etc.  B.  B,  Co.,  73  D.  713. 

8.  The  different  kinds  —  Fublio  eor- 
porations.  —  There  are  three  classes  of  cor- 
porations; namely,  public  municipal  corpora- 
tions, leading  object  of  which  is  to  promote 
public  interest;  quasi  publio  corporations, 
having  in  view  some  publio  enterprise  in 
which  public  interests  are  directly  involved, 
as  railroad,  turnpike^  and  canal  companies; 
and  corporations  strictly  private,  object  of 
which  is  to  promote  private  interests.  Jfm- 
eriDUehCo.  v.  ZeUerbaek,  99  D.  300.* 

Public  corporations  are  such  as  are  created 
for  political  purposes,  and  invested  with  sub- 
ordinate legislative  powers,  to  be  exercised 
for  public  good.  These  powers  are  subject 
to  legislative  control,  and  their  charter  may 
be  altered  or  repealed  at  pleasure  of  legisla- 
ture. But  a  corporation  is  not  public  merely 
because  its  object  is  of  a  publio  character. 
Tinsman  v.  Belvidere  etc  B.  B.  Co.,  69  D. 
565.  S.  P.,  Unmer^ty  qf  Maryland  v.  Wit- 
liams,  31  D.  72;  Tarmouih  v.  If.  Tarmoutk^ 
56  D.  666. 

Public  corporations  are  snoh  as  are  created 
for  public  purposes  alone,  that  are  connected 
with  admmistration  of  government^  and 
whose  whole  interest  and  franchises  are  ex* 
dasive  property  and  domain  of  government 
itself.    Yarmouthr.  N.  Tarmouih,  56  D.  666. 

4.  Private  oorporationa.  —Private 
corporations  exist  bv  legislative  grants  con- 
ferrins  powers,  rights,  and  privileges  for 
special  purposes,  and  emhraoe  all  corpora- 
tions not  puulic  lb. 

Character  of  corporation,  whether  private 
or  public,  depends  upon  purposes  for  which 
it  was  formeo,  and  powers  conferred  upon  it^ 
and  not  upon  character  of  its  stockholders. 
It  does  not  alter  its  character  that  state  or 
United  States  owns  a  portion  of  its  stock. 
Bardstown  etc  B.  B.  Co.  v.  Metcalfe,  81 D.  541. 

Corporation  may  be  private^  thouffh  its 
charter  contain  provisions  of  a  public  charac- 
ter, introduced  soleljr  for  public  good,  as  a 
general  police  regulation  ox  the  state.  Uni* 
versitig  qf  Maryland  v.  Williams,  31  D.  72. 

Corporation  of  '*  Regents  of  the  University 
of  Maryland  "  is  not  a  public  corporatioa. 
lb. 

Corporation  created  by  the  le^slature  for 
educational  purposes  by  act  making  appro- 

Eriation  of  public  money  for  that  purpose, 
ut  which  provides  that  money  is  not  to  be 
paid  until  trustees  have  provided  land  and 
buildings  sufficient  to  accommodate  specific 
number  of  scholars,  is  a  private  corporation, 
and  not  subjeot  to  legislative  controL  Monl- 
pelier  Academy  v.  George,  33  D.  585. 

*  What  are  quasi  corporations,  see  ndSk  13  A 
fi28-636i. 
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5.  OoriK>ratiozi8  aggregate.  — Corpo- 
ration aggregate  u  an  artificial  intellectual 
being,  mere  creature  of  law,  composed  gen- 
t/nXLj  of  members  acting  in  their  natural 
capacity,  but  it  majr  be  composed  of  persons 
acting  m  a  political  capacity  as  members  of 
other  corporations.  UnhenUjf  ^  MaryUind 
▼.  WUliams,  31  D.  72. 

Agricultural  society  is  corporation  aggre- 
gate, and  not  quasi  coloration,  and  is  re- 
sponsible for  injuries  caused  by  want  of  ordi- 
nary care  in  erection  and  maintaining  of 
building  to  carry  out  objects  of  its  incorpo- 
ration. 8o  held,  where  certain  individuals, 
their  associates,  successors,  and  assigns,  were 
created  a  corporation  by  name  of  "  South 
Kennebec  Agricultural  Society,"  with  power 
by  that  name  to  sue  and  be  sued,  use  a  com- 
mon seal,  make  by-laws,  take  and  hold  prop- 
erty, and  exercise  all  powers  incident  to 
similar  corporations.  Brown  ▼.  South  Ken-- 
nebec  Agl  8oc,  74  D.  484. 

6.  OorporatioxiB  sole. —Grant  of  cor- 
porate powers  to  one  person,  with  power  to 
associate  others  with  him,  or  to  have  succes- 
sion without  doing  so,  empowers  him,  or  his 
successor,  to  exercise  all  corporate  powers; 
and  his  acts,  when  acting  upon  subject-mat- 
ter of  corporation,  and  within  its  sphere  of 
action  and  grant  of  power,  are  the  acts  of  the 
corporation.''  Ptmbaeot  B.  Corp,  v.  Lamton^ 
83  D.  656. 

7.  Bleemosynary  corporations. — Gov- 
ernment has  no  right,  with  respect  to  elee- 
mosynary corporations,  to  inspect,  regulate, 
or  control  them  or  their  funds  and  franchises, 
as  it  has  in  case  of  public  corporations,  but 
that  power  resides  in  the  visitors.  UniversUy 
f^  Maryland  v.  WimamM,  31  D.  72. 

Subsequent  endowment  of  a  private  elee- 
mosynary corporation  by  the  state  does  not 
oonstituto  it  a  public  corporation,     /ft. 

Authority  to  raise  money  by  lottery  does 
not  constitute  an  endowment  of  such  an  in- 
stitution.   /& 

8.  Oitlzenship  of  corporations.  —  Cor- 
poration created  by  and  transacting  business 
m  state  is  to  be  deemed  an  inhabitant  of 
such  state,  capable  of  being  treated  as  a 
citizen  for  all  purposes  of  suing  and  being 
sued,  and  it  can  dwell  only  within  sover- 
eignty of  its  creation,  and  cannot  migrate  to 
another  sovereignty.  CUvrhe  v.  Bank  <{/*  Mis- 
iisstppi,  52  D.  248;  BalUmore  etc  B.  B,  Co.  v. 
Glenn,  92  D.  688. 

Corporation  is  citizen  so  far  as  relates  to 
residence  in  state  where  it  is  incorporated, 
within  meaning  of  federal  constitution  regu- 
lating jurisdiction  in  suits  "between  citizens 
of  different  states,**  but  is  not  a  citizen  for 
all  the  broad  and  numerous  purposes  contem- 
plated by  a  provision  declaring  that  *'  the 
citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  of 
the  several  states.**  Pluxnix  Ins.  Co,  v.  Com., 
96  D.  3S1;  Ducat  v.  C/ucago,  95  D.  529. 


Members  of  coloration  are  legally  pi» 
Bumed  to  be  citizens  of  the  state  bT  the  Uwi 
of  which  it  was  created,  and  in  wnioh  aJoas 
corporate  bodjr  bas  legal  ezistenoe.  And 
suit  by  or  against  such  oon;K>ration»  ia  its 
corporate  name,  must  be  presumed  to  be  a 
suit  by  or  against  citizens  of  state  creating 
corporation.  ff<Ms  t.  Manhattan  Ins,  Co., 
96  D.  472. 

9.  Besidenos  of  eoiporationa.  — Oofw 
poration  mnst  dwell  in  place  of  its  creation, 
and  can  have  no  legal  eristenoe  beyond 
bounds  of  sovereign^  which  created  il 
Allegheny  Countp  v.  Ckvehmi  etc  R.  R,  Ok. 
88  D.  579;  Ohio  L.  L  ^  T.  Cn,  v.  Madianti 
etc  Co,,  53  D.  742. 

Residence  of  corporatioo  k  within  atato 
creating  it,  and  at  place  where  its  principal 
office  or  place  of  businen  ie.  ^oii^amoa  etc 
R.  B.Co,y.  Morgan  Co.,  56  D.  497;  Qmnso- 
ticut  etc  R.  RCo.r,  Cooper,  73  D.  319. 

Corporations  created  without  locality 
specified  in  their  charters  are  regarded  as,  by 
implication  of  law,  local  to  state  creating 
them,  and  mnst  have  their  business  locaticos 
therein.  Aspinwalt  v.  Ohh  etc  R  R,  Cc,  89 
D.  329. 

Residence  of  railway  company  k  limited 
to  the  range  of  legally  defined  route  of  road, 
where  charter  fixes  no  locality.  And  this 
principle  applies  to  all  other  corporate  com* 
panics.  ConnseUent  stc  R,  R,  Co.  w»  Coomtr, 
73  D.  319. 

Corporatioa  chartered  bytwe  states  by 
same  name  and  style^  dothed  with  nme 
powers,  and  intended  to  acoomplish  same 
objects,  fulfilling  same  duties  in  lM>th  states, 
is  a  distinct  and  separate  body  in  each  state. 
Allegheny  County  v.  Cleveland  etc  R.  R  Os^ 
88  D.  579. 

Corporation  can  have  no  reaidence  in  any 

S articular  locality,  within  meaning  of  statute 
fttermining  venue  of  certain  actiona  by  ref- 
erence to  residence  of  parties.  Wsid  v. 
Hartford  P%re  Ins  Co.,  83  D.  395. 

Corporations  have  species  of  locality  In 
nature  of  domicile  for  purpoee  of  suing  and 
being  sued,  under  Massachnsetta  Revised 
Statutes.  Raymond  v.  CityqfLaweU,  53  D.  57. 

Railroad  company  has  no  residence  ia 
county  through  which  its  road  and  trains 
pans,  and  in  which  its  trains  stop  only  tem- 
porarily to  receive  and  discharge  freight  and 
passengers.  Sangamon  etc  IL  R.  Cc  r. 
Morgan  Co.,  56  D.  497. 

Residence  of  corporators  does  not  infln- 
ence  question  as  to  location  or  reaidence  of 
corporation  to  which  they  belong.  Connseti' 
cut  etc  R.  R.  Co.  v.  Cooper,  73  D.  319. 

10.  How  far  may  be  deemed  "per- 
sons."—  General  law  concerning  penons 
may  include  artificial  as  well  sa  natnnl  per- 
sons, and  every  corporation  is  a  legal  person. 
City  qf  LouisviUe  v.  Cam,,  85  D.  6'i4;  State  v. 
Woram,  40  D.  378;  Melntire  v.  Ftftston,  41 
D.  32L 
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''Penon,"  used  in  statate,  embraeeSy  for 
eiTil  porposea,  colorations  as  wsU  as  nat- 
ural persons.  BaUimom  etc  B,  M,  Co.  w, 
OaUakue,  65  D.  264. 

Remedial  statntory  prorisions,  thoaffh  not 
expressly  made  applicable  to  artificial  per- 
sonsi  will  Berertheless  be  extended  to  oor« 

S>rat]ons  within  equity  of  statate.     Lehi^i 
ridge  C^  ▼.  Lehigh  C.  4t  N.  Cb.,  26  D.  111. 

Thns  a  statate  restraining- any  person  from 
doing  certain  acts  is  equidly  applicable  to 
oorporations  or  bodies  politic,  although  they 
are  not  specially  reterred  to.  People  ▼. 
Utka  im.  Ob.,  8  D.  S4S. 

Corporation  may  be  sanunoned  and 
ehareed  as  garnishee  under  statutes  provid- 
ing for  garnishment  of  "persons."  Balti- 
more etc  A  B.  Co.  r.  Qailahue^  65  D.  254. 

Private  corporation,  like  bank  or  rail- 
road company,  is,  in  technical  sense,  per- 
sonal; but  a  municipal  cor^Kiration,  like  a 
state,  county,  or  city,  while  nominally  a  per- 
son, is  Tirtually  a  political  power.  Ciiy  qf 
LouiniUe  ▼.  Com.,  85  D.  624. 

Corporation  is  to  be  regarded  as  "  narty,** 
within  statute  authorixing  **  parties  to  ob- 
tain change  of  venue,  by  virtue  of  statute 
dedaring  that  word  "  person  "  or  *'  persons," 
as  well  sa  all  words  referring  to  or  import- 
ing persons,  shall  be  deemed  to  extend  to 
and  mdude  bodies  politic  and  coi^rate  as 
well  as  individuals.  CommerekU  Im,  Co.  v. 
Mehbnan,  95  D.  543. 

11.  Oharters,  how  granted. — No  par- 
ticular form  of  words  is  ever  required  to 
constitute  a  corporation.  Bow  ▼.  A  Uenatown, 
69  D.  489. 

Grant  by  state  wHl  of  itself  confer  cor- 
porate character.    Ih. 

Charter  will  be  presumed  to  exist  from 
long  exercise  of  corporate  rights,  or  from 
other  circumstances.  Seljna  etc.  B.  B.  Co.  v. 
Tivion,  39  D.  344. 

Where  state  legislature  gives  to  corpora- 
tion power  to  collect  tolls  on  navigable  river, 
when  assent  of  Congress  is  obtained,  and 
Congress  subsequently  passes  an  act  ^ving 
its  assent,  these  facts  are  sufficient  evidence 
titat  consent  of  state  end  of  United  States 
has  been  given  to  corporation  to  collect  tolls. 
And  no  subsequent  assent  is  necessary  to 
acts  of  legislature  reviving  corporation  or 
amending  its  charter,  provided  such  acts  do 
not  extend  right  to  take  tolls.  Dtdse  v.  C.  N. 
Co.,  44  D.  472. 

Act  of  incorporation  is  not  void  because  it 
omits  to  designate  and  limit  amount  of  capi- 
tal stock,  or  prescribe  value  and  number  of 
shares,  or  provide  for  election  of  directors  or 
administration  of  affiurs  of  corporation  in 
any  mode  other  than  mav  be  found  in  grant 
of  **  the  usual  rights  and  privileges  of  such 
oorporations";  but  it  confers  a  franchise 
which  may  rightfully  be  exercised  so  long  as 
company  shall  limit  its  operations  to  oon- 
f  mmatinn  of  object  contemplated  by  act  of 


incorporation.  Sirkeeif  v.  Florida  etc  C!a, 
68  D.  426. 

19.  Aooeptanoe  of  charter.  — 1.  C^eii- 
eral  principleB.  —  Statute  granting  corporate 
powers  is  inoperative  till  it  is  accepted,  but 
after  acceptance  it  becomes  a  oontraoti  Lim- 
eoln  Bank  v.  Biehardeom,  10  D.  34. 

Acceptance  of  charter  is  presumed  from 
exercise  of  corporate  powers.  Penobeeoi  B. 
Corp.  V.  Lam/eon,  33  D.  656. 

Acceptance  of  charter,  if  an^  is  necessary, 
where  <marter  creates  corporation  In  prcB9enti^ 
and  appoints  board  of  directors,  is  sufficiently 
shown  oy  meeting  and  proceedings  of  direc- 
tors under  charter,  though  had  without  limits 
of  state  creating  corporation.  Ohio  etcB.  B. 
Co.  V.  MePhereon^  A  D.  128. 

Act  extending  charter  of  corporation  is 
binding  without  acceptance,  so  far  as  its  lia- 
bilities to  its  crediton  are  concerned.  Vooe 
V.  Handy,  11  D.  101. 

Acceptance  of  charter  by  voluntarv  society 
subjects  it  to  supervision  of  proper  legal  au- 
thorities having  jurisdiction  in  such  cases. 
StaU  V.  Cewgia  M.  8oc,  95  D.  408. 

2.  lUustratione.  — Where  act  of  legislature 
incorporated  certain  persons  named,  for  pur- 
pose of  making  a  street,  and  subjected  them 
to  assessment  by  corporation  for  expenses 
of  making  such  street,  —  held,  that  person 
named  in  act  could  not  be  bound  unless  he 
had  assented  thereta  Bllie  t.  Manhall,  3 
D.  49. 

Statute  authorised  railroad  company  to 
take  for  passeneer-station  land  occupied  by 
another  railroad.  By-laws  of  companv  pro- 
vided that  directors  micht  purchase  all  real 
estate  they  deemed  neecuul  for  railroad,  and 
exercise  all  powers  granted  to  company  by 
their  charter  for  purpose  of  locating,  con- 
structing, and  completing  railroad,  and  all 
other  powers  necessary  and  proper  to  carry 
out  objects  of  company  and  purposes  of  their 
charter.  Held,  that  acceptance  of  statute  by 
stockholders  was  not  necessary  to  authorise 
directors  to  take  the  land.  Baetem  B.  B. 
Co.  T.  Boeton  etc  B.  B.  Co.,  15  R.  la 

Charter  was  granted  to  corporation  by 
legislature  of  North  Carolina.  Corporation 
named  held  their  first  meeting  in.  Baltimore, 
Marvland,  and  accepted  charter.  Udd,  an 
invslid  acceptance,  and  that  corporation  had 
no  legal  existence.  Smith  v.  Silver  Valley 
Mining  Co..  54  R.  760. 

13.  How  conatraed,  generally.  — 
Liberal  rules  of  interpretation  in  favor  of 
corporations  should  be  adopted  in  expound- 
ing provisions  in  its  charter  conferring  privi- 
leges and  exemptions,  where  enterprise  is 
one  tending  sreatly  to  benefit  of  community 
at  large,  and  cannot  be  accomplished  but  at 
great  expense  and  hazard  of  pecuniary  loss 
to  its  undertakers.  Mayor  etc  v.  B.  4t  O. 
B.  B.  Co.,  48  D.  531. 

Franchise  of  a  corporation  is  of  itself  prop- 
erty.   Jb» 


(Su  ▼•  Mer^a$d^  tic 
Ca»  63  D.  742. 

Where  a  soeiaty'i  ohftrter  enacta  that 
property  of  aociety  '*  shall  not  be  subject  to 
taxes  or  assessments,"  word  "tazei,"  in  ex- 
empting clause,  must,  in  absence  of  any  clear 
indication  to  contrary,  be  understood  to 
refer  exclusively  to  ordinaiy  public  taxes; 
and  word  "assessments"  has  reference  to 
burdens  of  same  general  character  as  those 
expressed  by  word  "  taxes,"  and  was  not  in- 
tended to  include  local  assessments  for 
municipal  purposes.  8iaU  tic,  T.  Comnum 
CouncUetc,  10  R.  223. 

Where  act  authorixes  corporation  to  erect 
dam  at  head  of  harbor,  corporation  may  erect 
dam  there  though  it  is  below  highest  point 
to  which  tide  usually  flowed.  Parhar  ▼. 
CutUr  Mill-dam  Co.,  37  D.  56. 

ProTision  in  aet  that  corporation  must 
build  *'on  their  own  land"  does  not  limit 
nor  designate  place  of  buildins;  its  intent  is 
to  prevent  anv  inference  that  legislature  in- 
tended to  antnorLEe  corporation  to  take  land 
of  others  for  that  purpose.     /6. 

Where  charter  of  corporation  empowers  it 
to  take  tolls  on  a  navigable  stream,  and 
provides  for  appointment  of  a  commissioner 
whose  duty  is  to  certify  to  governor  when 
river  is  so  much  out  of  repair  as  to  preclude 
corporation  from  taking  tolls,  certificate  of 
such  commissioner  is  only  evidence  that  can 
be  admitted  to  prove  that  river  is  out  of 
repair.     Duke  v.  O.  N.  (Jo.,  44  D.  472. 

rroviso  or  saving  danse  in  statute  is  not 
to  have  effect  where  repugnant  to  purview 
or  body  of  act;  but  this  rule  does  not  apply 
to  acts  constituting  private  corporations;  for 
proviso  in  such  cases  is  to  be  taken  as  essen- 
tial condition  of  compact  between  public 
and  corporation.  Duffomr.  Bridge  Co.,  67  D. 
464. 

Rules  of  eonstructioii  which  apply  to 
eharters  delegating  sovereign  powers  to  cor- 
porations do  not  depend  upon  question 
whether  they  are  public  or  private.  They 
depend  on  <maracter  of  powers  conferred, 
and  purposes  of  their  organiiation.  Barde- 
town  etc  R.  B,09.Y,  Meteal/e,  81  D.  641. 

Power  of  railroad  or  other  private  corpo- 
ration to  take  private  prop|erty  for  its  use, 
being  delegation  of  ■oreraign  power,  mntt 
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Charter  giving  all  powers,  privileges,  and 
immunities  to  corporation,  necessary  to  cairy 
into  effect  purposes  and  objeets  of  act  of  in- 
corporation, must  be  given  a  construction 
that  wUl  give  eharter  full  effect.  Under 
such  charter,  corporatioii  may  take  property 
both  corporeal  and  incorporeal,  or  mterfere 
with  privileges  which  may  lie  in  its  way. 
Bnfield  T.  B.  Co.  t.  H.  4t  N.  H.  R.  R,  Co., 
44  D.  656. 

Where  an  act  givea  a  oorporation  all 
"rights  and  privilegee"  formerly  given  to 
another  corporation,  words  must  be  under- 
stood as  implying  obligations  and  duties 
Ohio  L  I.  4  T. 


be  construed  as  it  would  be  if  delegated  tea 
municipal  corporation;  whilst  powers  of 
private  and  public  oorporatums  with  respect 
to  their  property  are  governed  bj  aane 
principles,  and  in  absence  cf  STpisns  pro- 
visions  of  law  depend  npoii  p«i  poses  Isr 
which  oorporation  was  formed.     iK 

14.  XnterpretetloB  in  &Tor  of  pob- 
lio. — Charter  of  oorporation  most  be  eoa- 
strued  favorably  to  public^  and  aaainit 
grantees.  Conu  t.  Mru  etc  JL  R.  Cc,  67 
D.  471. 

Act  of  inoorporation  is  a  oompnci  betwea 
public  and  oorporation,  and  rights  of  latter 
thereunder  are  only  sueh  as  vary  terms  of 
enactment  confer,  and  any  ambiguity  tiiereia 
must  operate  against  eorporatioo  and  in 
favor  of  pnblio.  Ihtgam  v.  Bridge  Cfc,  67  D. 
464. 

Whether  duty  imposed  by  law  on  net  pot  a* 
tion  is  directory  or  essential  to  onjoyment  ol 
some  of  their  rights  must  be  determined  by 
its  nature  and  object,  by  pnblio  convenieaes, 
and  by  legislative  intention.  Middle 
PrwWe  V.  Brwke,  29  D.  5ia 

Entire  power  of  legislative  eontrol 
oorporation  resides  in  le^pslatnrs,  unless  ei- 
preesly  or  by  necessary  implicatioQ  limited 
m  charter.  Colorations  tako  nothing  by 
intendment  but  what  is  neoessary  to  enjoy- 
ment of  that  which  is  expressly  srant^ 
Thorpe  v.  Ruilamd  etc  R.  A  Cc,  62  D.  625. 

Charters  of  private  companies  are  to  be 
construed  strictly  in  favor  of  oommcmwealth; 
so  are  grants  to  natural  persons;  but  they 
are  to  be  construed  reasonably. 
heia  Bridge  Co.  v.  Kirk,  84  D.  627. 

15.  Ancorporation  under  g«n«ral 
laws.  —  In  effecting  corporate  existenos 
under  a  general  statute,  there  is  a  broad  dis- 
tinction between  such  acts  as  are  declared  te 
be  necessary  stepe  in  prooeas  ol  incorpora- 
tion and  tsaotk  acts  as  are  required  of  individ- 
uals seeking  to  beoome  incorporated,  bet 
which  are  not  made  prereqniaitee  to  assump- 
tion of  corporate  powers.  Former  must  fie 
strictiy  obsierved,  or  oorporate  existence  may 
be  successfully  impeached  in  any  proceeding 
in  which  it  is  queeticned.  In  respect  te  la^ 
ter,  corporation  is  responsible  only  to  gov- 
ernment, in  direet  proceeding  to  forfeit  its 
charter.  Mokehtmme  HiUM.Oo.T.  Woodbmf, 
73  D.  658. 

The  filing  of  a  certified  copy  of  articles  ef 
incorporation  with  secretary  of  state  is  ast 
necessary  in  order  to  acquire  corporate  ex- 
istence for  oertain  purpoeea.  When  articles 
are  filed  with  county  clerk,  aa  Car  as  in- 
dividuals are  ooncemed,  oorporation  acquires 
a  valid  legal  existencei  Filing  of  certified 
copy  with  secretary  is  exclusively  a  matter 
between  corporation  and  stats^  for  wbi^ 
latter  alone  naa  a  remedy  by  a  direet  pre- 
oeeding.    lb. 

16.  Organisation.  —  Legialatnrs  may 
craste  eorporatioB  witkoot  requihag  m^ 
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lormity  te  uaal  mods  «f  orgmintion  known 
«o  omnxnoii  Uw,  Pmobteid  B,  Oorpi  t.  Loan' 
MM,  S3  D.  666. 

Distribation  of  itook  k  oonditioo  prece- 
dent to  existence  of  oorj^ration  nnder  stat- 
ute providing  that  certain  parties  and  snch 
other  persons  as  shall  become  stockholders 
shall  constitnte  corporation.  Ondcitr  t. 
CroM,  34  D.  228. 

Corporation  is  sufficiently  organised  to 
bind  subscription  to  capital  stock,  when  par- 
ties mentioned  in  charter  have,  in  pursuance 
of  its  terms,  by  written  articles  of  asso- 
ciation, organised  themselves,  and  opened 
books  of  subscription.  Milford  etc  Co,  y. 
BmaK  36  D.  78. 

Defect  in  organisation  of  railroad  company 
may  be  legalized  by  legislation.'  (Approving 
Grand  Trunk  Baiiwoff  Co.  t.  Cook,  29  111.  237. ) 
OoodriA  t.  BeynoUU,  Wildetp  4i  Co.,  83  D. 
240. 

Corporation  is  not  liable  for  services  per- 
formed or  expenses  incurred  prior  to  its  or- 
ganisation. Boekford  etc  J7.  B.  Co,  v.  Sage, 
16  R.  687. 

17.  and  how  proved.  ~  Proof  of 

organisation  of  coloration  under  its  charter 
is  unnecessary  where  oorporate  powers  are 
given  directly  and  <n  yrcuenti  by  act  of  in- 
eorporation,  and  where  right  to  exerdse  such 
powers  is  not  made  to  depend  upon  some- 
thing to  be  done  imfitturo.  Most  that  could 
bo  required  would  be  a  showing  that  individ- 
uals to  whom  powers  were  granted  accepted 
charter.    CamT.  K,  M.  /.  Co.,  43  D.  467. 

Books  of  ooiporation  are  competent  evi- 
dence to  prove  ita  organisation.  Dvke  v.  C. 
N.  Co.,  44  D.  472.         , 

Where  charter  of  corporation  authorizes 
eolleetion  of  tolls  by  it,  as  soon  as  governor 
eertifies  such  rights  certificate  of  governor  is 
not  conclusive  proof  that  corporation  was  or- 
ganized.   iA. 

Where  creation  of  corporation  has  been 
•hown,  it  is  not  necessary  to  show  a  regular 
and  unbroken  succession  of  trustees,  but  it  is 
■nfficient  to  show  that  there  are  persons  act- 
ing as  trustees,  and  exercising  corporate 
franchises  nnder  act  of  incorporation.  EUxa- 
heth  CUy  Academy  v.  L'md»ey,  45  D.  500. 

Whether  corporation  was  properly  organ- 
ized under  charter  cannot  be  deterinmed  col- 
laterally in  action  on  subscription  to  stock  in 
corporation,  but  only  by  a  direct  proceeding. 
Wight  V.  Shetby  B.  B.  Co.,  63  D.  622. 

18.  Consolidation  of  oorporations, 
generally.* — Coloration  may  sell  its 
assets  to  new  oorpo"^tion  and  take  the  stock 
of  latter  in  payment,  with  assent  of  majority 
of  stockholders  of  old  corporation.  Tread- 
weU  V.  SaUtbury  Mfg.  Co.,  66  D.  49a 

*  What  eonstltutes  eonaoUdatlon,  power  to  con- 
solidate, assent  of  the  stockholders,  efftot  of  cod- 
solidation  on  previooslj  exlstine  companies  and 
their  property,  and  as  to  the  liabilities  of  the  new 
eompanj,  see  note^  79  D.  421-A^ 


Corporation  has  no  power  to  enter  into  a 
contract  of  consolidation  with  another  cor> 
poration  without  legislative  authority.  Its 
powers  are  strictly  limited  to  province 
marked  out  in  its  charter.  Laimam  v. 
Lebanon  V.  B.  B.  Co.,  72  D.  686. 

Stockholder  in  corporation  cannot  object 
to  consolidation  of  his  company  with  another, 
and  the  transfer  of  all  its  propertv  thereto, 
although  it  thereby  becomes  merged  in  latter, 
and  is  actually  dissolved,  if  such  consolida- 
tion is  authorized  by  act  of  legislature^    /&. 

Lejpslative  consent  to  consolidation  of 
existmg  corporations  has  effect  of  dissolving 
former  corporations,  and  at  same  instant  m 
creating  a  new  corporation,  with  property, 
liabilities,  and  stockholders  derived  from  the 
old,  upon  snch  terms  and  conditions  as  may 
be  prescribed  by  act  of  consolidation.  Me- 
MaJum  V.  Morrimm,  79  D.  41%  8(aU  CK  reL 
Brown  v.  BaiUy,  79  D.  405. 

Legislature  may  validate  and  confirm 
ccvporation  and  its  acts,  where  it  was 
irregularly  organized;  and  this  applies  where 
several  corporations,  created  by  laws  of 
different  states,  consolidate  by  authority  ol 
legislatures,  but  in  making  contract  of  con- 
solidation, fail  to  pursue  terms  of  their  au- 
thority. Confirmation  of  contract  actually 
made,  by  legislative  act,  recognizes  legal 
existence  of  corporation  named  in  act. 
Baane  eic  B.  B.  Oo.r.  Farmers'  L.  4t  T.  Gb., 
96  D.  695. 

19.  incidental  rights  of  ahare- 

holders.  —  Where,  at  request  of  an  associa- 
tion of  stockholders  in  two  coriK>rations,  an 
act  is  passed  consolidating  them  into  a  single 
corporation  nnder  a  new  oorporate  name, 
abolishing  former  corporate  names,  etc.,  and 
providing  that  new  corporation  shall  hold 
and  enjoY  all  estates,  grants,  rights,  eta, 
enjoyed  by  former  corporations,  a  stock- 
holder in  one  of  former  companies  who  has 
granted  land  to  it  for  purpose  of  a  canal,  but 
who  surrenders  his  stock  and  accepts  stock 
in  new  company,  without  objection,  thereby 
acquiesces  in  transfer  of  corporate  rights  and 
property  to  new  corporation.  Umon  CantA 
Co.  V.  Yowng,  30  D.  212. 

There  is  no  suspension  of  oorporate  rights 
in  snch  case,  the  whole  estate  and  interest  of 
old  corporatioiis  vestmg  immediately  in  the 
new.     ih. 

Corporation  may  dispose  of  all  its  property 
to  another  corporation  and  take  in  exchange 
therefor  stock  of  latter  company;  but  it  can- 
not compel  one  of  its  dissenting  stockholders 
to  take  such  stock  in  payment  of  his  shares. 
His  rights  and  compensation  can  only  be  ad- 
justed by  due  course  of  law,  before  a  judicial 
tribunal,  and  on  hearing  of  parties.  LaumoM 
V.  Lebamm  V.  B.  B.  Co.,  72  D.  686. 

Court  of  equity  will  enjoin  a  corporation 
from  so  disposing  of  its  corporate  property 
until  it  grants  security  to  dissenting  stock* 
holder  for  the  value  of  his  interest     /k 
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Stoekholden  in  oorporations  wishing  to 
eonaolidjita  we  entitled  to  withdraw  their 
■hares  of  eapitel  stock,  and  may  enjoin  till 
they  are  secured.  8taU  ess  fl,  Brovm  ▼. 
Baikp,  79  D.  405. 

90.    eflbet  of  oonsdlidatlon. — 

Consolidation  of  two  oorporations  into  one 
new  one  ends  their  separate  existence,  and 
Tests  all  their  effects  and  franchises  in  new 
eompany;  and  for  purpose  of  answering  for 
Uabuxties  of  the  two  oompanies,  the  new  one 
shall  be  deemed  to  be  merely  same  as  each 
of  its  constituents;  their  ezistenoe  continued 
in  it  under  new  form  and  name,  their  liabili- 
ties still  existing  as  before,  and  capable  of 
enforcement  against  new  company  same  as  if 
no  change  had  occurred  in  its  organization  or 
name.  IndianapoliB  O.  4t  L.  Co.  v.  /onei^  95 
D.  654. 

Creditor  #f  old  corporation  taking  judg- 
ment on  his  debt  affainst  consolidated  com- 
pany, into  which  <Md  corporation  has  been 
merged,  cannot  enforce  his  judgment  against 
real  estate  of  old  company  conveyed  to  bona 
fide  purchasers  before  recovery  of  his  judg- 
ment.    MeMahan  v.  Morriaont  79  D.  418. 

Two  boom  companies  havins  booms  on  the 
same  river  were  oonsolidatea.  Both  were 
required  by  their  sepsrate  charters  to  main- 
tain booms  sufficiently  strong  to  retain  all 
lumber  contained  in  them,  and  by  act  of 
consolidation  the  company  was  entitled  to 
all  rights  and  privileges  and  subject  to  all 
restrictions  of  former  charters.  Held,  1. 
That  company  was  liable  for  loss  by  insuffi- 
ciency of  boom,  but  not  for  unavoidable  dan- 
gers or  inevitable  accidents;  2.  That  on 
proof  of  loss  such  insufficiency  would  be  pre- 
sumed; 3.  That  company  was  not  bound  to 
maintain  lower  boom  sufficient  to  detain  all 
lumber  carried  away  from  upper  boom  by 
act  of  God,  but  for  only  such  logs  as  were 
intended  for  it  Brown  v.  SvMqmehanina  Boom 
Co,,  58  R.  708. 

2 1. where  the  oorporations  were 

created  in  different  states.  *  —  Consolida- 
tion of  stock  of  corporation  created  by  laws 
of  one  state  with  that  of  one  created  in  an- 
other state  ¥rill  not  constitute  corporations 
thus  consolidated  one  corporation  of  both  or 
either  of  the  states,  but  each  continues  a 
corporation  of  statd  creating  it,  although 
same  persons,  as  officers  and  directors,  con- 
trol both  as  one  body.  Badne  4t  M.  B,  B. 
Co,  V.  Fofrmen'  L.4tL  Ox,  95  D.  695. 

If  corporations  of  different  states,  by  per- 
mission of  legislatures,  consolidate,  and  after- 
wards mortgage  property  belonging  to  one 
of  the  oonsobdated  companies,  such  mort- 
gage is  sole  mortgage  of  said  company,  and 
not  of  all  consolidated  companies,  and  is 
\tmX  and  valid,    lb. 

In  a  suit  to  foredceo  such  mortgage  upon 
property  of  one  of  these  companies,  question 

*Note  oo  Intsistate  eonsoUdatloii,  7f  n.  ai» 


as  to  validity  of  oonsolidaftioa  eontraei  easnol 
be  raised  by  defendant.  Having  mortgaged 
the  property,  it  will  not  be  permitted  te 
deny  its  own  title,    /ft. 

88.  Inviolability  of  coiporato  char- 
ters. —  Charter  of  inoorporatioa  is  a  eeottasl 
between  the  gevemment  and  tfaeeoipontan; 
and  except  with  reference  to  the  tmpKaH  «r 
express  reservations  embraced  ia  it,  is  a- 
empt  from  legislative  revooatioii  or  interfar- 
ence.  Crtam  v.  Babeoek,  34  D.  61 ;  Wabi  v, 
SUUon,  3  D.  39;  Unkvemtg  qf  Marylmd  v. 
WiUiamM,  31  D.  72;  MkkiQam  State  Bamk  v. 
H(tatinff9, 41 D.  549;  State  v.  Beat  Batate  Beak 
41  D.  109;  BaHew  v.  PAOadeiMa  eU.BR. 
Co,,  44  D.  593;  Thurpe  v.  BeUami  etc,  B  B 
Cb,  62D.62ft. 

Grants  to  private  oorporations  are  eoe« 
tracts,  which  the  legislature  cannot  impsir 
or  ehsnge  without  the  consent  of  the  eorpo- 
ration.  Tarmonth  v.  N,  TarmotUk,  56  D. 
666;  Brown  v.  Hunnmek  47  D.  431;  Twwmam 
V.  Bebfidere  etc  B.  B,  Opl.  69  D.  666w 

Legislature  has  no  right  to  revoke  er  slter 
charter  of  corporation,  or  take  away  its 
franchises  or  property,  without  its  conaeni^ 
independently  oienj  exprem  prohibitum  is 
constitution  of  United  States  or  of  thestatSb 
the  property  of  such  oorporatkn  being  under 
protectton  of  fundamental  pnnoiple  of  right 
and  justice,  inherent  in  soeial  eompaet^  in 
this  country,  at  least,  which  protects  prop- 
erty of  private  persona.  Umiienitif  qfMmrff' 
land  V.  WiUiame,  31 D.  72. 

Corporations  are  subject  te  legislative 
contnu  equally  with  natural  persons;  thsl 
is,  they  majr  be  oootroUed  in  sU  matters 
coming  within  general  range  el  log;islative 
authority,  subject  to  limitation  ef  not  im- 
pairing obligation  of  oontraots^  and  provided 
essential  franchise  is  not  taken  without  com- 
pensation. Thorw  T.  BeUamdetc  B.  JLCe.^ 
62D.626.  &P.,Co^sv.Aic*,71D.659:JSa. 
hridde  v.  HaiAauacketc  J2.  i?.  Cbu,  90  D.  617. 

Act  of  1825,  abolishing  board  of  r^eoti  of 
University  of  Maryland,  and  mslriny  other 
important  changes  in  oorparataon^  impsirt 
obligation  ef  charter,  and  is  nnooastitntaoBsl 
and  void.  Unwereit^  ^  Uorfkmd  v.  IFO- 
fisms,  31  D.  72. 

Act  constituting  certain  persons  tiustess 
of  aoademy,  and  giving  them  certain  powws 
as  incorporated  body,  is  a  contract,  obliga- 
tion of  which  cannot  afterwards  be  impaired 
by  amendatory  laws.  Momipetier  Aeedemg 
T.  (Teoiye,  33  D.  585. 

When  corporation  is  granted  right  to  build 
bridge  across  navigable  stream,  state  caaaeti 
by  subsequent  legulation,  impose  on  it  obli- 
sation  to  pay  damages  which  could  not  have 
Dcen  enforced  under  original  grant.  Beikf 
V.  P.  W.^B.B  B.  a».,  44  D.  503. 

Grant  of  charter  to  corporation  for  ebaii- 
table  purposes  is  a  private  grant,  and  in  hw 
considered  and  protected  as  a  sestissl 
Brown  ▼.  hummei^  47  U  43L 
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Aet  of  MMmbly  which  deprives  officers  of 
meh  corporation  of  their  intereite  and  f ran- 
ehiM«»  without  ismmona,  hearing,  or  jndg- 
nent*  it  nnconttitational  and  Tciai    /&. 

Where  by  terms  of  will  of  founder,  sanc- 
tioned by  charter  from  legislatare,  tmsteea 
of  each  cofporation  haye  power  to  fill  vacan- 
cies in  thsir  nnmber,  with  this  check  only, 
that  their  choice  shall  be  approved  by  coart 
of  common  pleas,  members  m  good  standing 
of  any  of  Protestant  chnrches  beins  eligible 
as  trnstees,  legidature  cannot  by  snosequent 
act  Test  power  of  nomination  or  appoint- 
mnent  solely  in  qro'ods  of  Lutheran  ebnroh. 
iA 

Charter  to  ezecate  public  work  is  a  con- 
tract which  legislature  cannot  impair.  Mo" 
mongaheUt  Nan,  Oo,  v.  Cam,  47  D.  474. 

Trnstees  incorporated  for  purpose  of  in- 
Testing  and  disbursing,  for  support  of  public 
schools  of  town,  a  fund  to  be  created  by  sale 
of  town's  property,  form  a  private  corpora- 
tion, independent  of  legislative  control, 
nnleos  on  default  in  per&rmance  of  their 
duties  judicially  determined.  Yarmouth  t. 
N,  Yamunah,  56  D.  666. 

Trustees  holding,  as  private  corporation, 
fund  that  they  are  incorporated  to  expend 
for  public  purposes,  cannot  be  deprived  of 
the  fund,  or  any  part  of  it»  by  legislative 
action.    TA 

Legislative  act  is  unconstitutional  that  di- 
vides fund  held  by  private  corporation  for 
public  school  purposes  in  a  certain  town  be- 
tween that  town  and  another  town  created 
by  division  of  the  former.    76. 

Basential  franchise  of  railroad  coiporation 
is  privilege  of  running  road,  and  taking  tolls, 
or  fares  and  freigbti  and  tius  cannot  be  es- 
sentially modified  or  destroyed  by  legislative 
action.  Tkorpt  v.  Jutland  tie,  JL  JL  Co.t 
fiSD.  625. 

93.  Amending  eharton.* —  Act  creat- 
ing a  public  corporation  may  be  altered  or 
modified  at  will  by  the  legislature.  Monl- 
peSer  Academy  t.  Oeorge,  83  D.  585. 

Stockholders  under  original  charter  can- 
not be  ousted  of  their  rights  by  a  subsequent 
legislative  act  amending  charter.  Boiadert 
V.  CUkeng'  Bank,  29  D.  453. 

24.  Bepealing  or  altering  charters,  t 
—  Where,  at  time  of  grant  of  charter  to  cor- 
poratiout  a  general  statute  existed  to  effect 
that  all  grants  to  corporations,  or  other  stat- 
utesy  should  be  subject  to  amendment  or 
repeal  at  wiU  of  legislature,  unless  contrary 
intent  be  therein  expressed,  charter  may  Im 
repealed  at  any  time,  and  fact  that  charter 
contains  no  provision  for  its  repeal  does  not 
prevent  this  result  Gnffin  v.  Kentucky  I, 
Co.,  96  D.  259;  Story  v.  Jeraey  City  etc.  Co,, 
84  D.  134. 

*  Corporation,  bow  afllBCted  hy  lesrlslatlve 
amendmenti  to  charter,  Bee  note.  53  D.  460-174. 

t  Power  of  legislature  to  repeal  corporate  fran- 
tlUses»  MS  note, «  D.  ll3-i2L 

IAD.  B.— » 


Reservation,  by  general  law,  to  legislature^ 
of  right  to  alter  or  repeal  charters,  is  in  it* 
self  valid,  whatever  limitation  to  right  may 
exist;  and  court  of  equity  ought  not,  upon 
motion  for  preliminary  injunction,  to  pro- 
nounce any  alteration,  suspension,  or  repeal 
of  a  charter  to  be  unconstitutional  or  illegal; 
and  much  less  should  it  make  such  declara- 
tion in  advance  of  any  actual  legislation.    IIk 

Statute  providing  that  acts  of  incorpora- 
tion shall  be  subject  to  amendment^  altera- 
tion, or  repeal  at  pleasure  of  legislature, 
Erovided  that  no  act  of  incorporation  shall 
e  repealed  unless  for  some  violation  of  its 
charter  or  other  default,  is  constitutional. 
Legislature  may  make  this  reservation.  And 
when  it  thereafter  repeals  the  act^  courts  are 
bound  to  presume  that  a  contingency  had 
arisen  warranting  exercise  of  power  reswved. 
Create  v.  Babcock,  34  D.  61. 

Inquiry  by  the  legislature  to  determine 
whether  default  had  happened,  upon  which 
it  reserved  right  to  repeal  act  of  mcorpora* 
tion,  is  not  a  judicial  act  which  the  legisla- 
ture is  prohibited  from  entering  upon.   /A 

Provision  in  general  law,  providing  for 
repeal  of  charter  of  corporation,  that  ''no 
amendment  or  repeal  shall  impair  other 
rights  previously  vested,"  was  intended  to 
secure  rights  of  beneficiaries  and  others, 
vested  under  charter  before  its  amendment 
or  repeal,  and  does  not  affect  mere  power  to 
repeal  franchise.  OrMn  v.  KerOuety  /.  Oo., 
96  D.  259. 

Repeal  of  its  charter  dissolves  the  incor- 
poration and  snbiects  stockholders  to  all 
such  remedies  as  the  law  gives  against  them 
on  expiration  of  the  corporation.  Ortate  v. 
^o^oodb,  34  D.  61. 

Subscriber  cannot  object  to  alterations  in 
corporate  charter  subsequent  to  his  sub- 
scription to  stock,  where  his  assent  and  even 
requirement  thereto  is  to  be  inferred,  and 
alterations  were  necessary,  and  permitted 
application  of  money  to  purpose  for  which  it 
was  specifically  subscnbeo.  i?.  £.  Go.  v. 
Bailey,  58  D.  181. 

Individual  subscriber  for  railway  stock 
subscribes  with  distinct  knowledge  and 
understanding  that  terms  of  contract  may 
be  varied  or  totally  altered  at  any  time,  by 
concurrence  between  majority  of  his  asso- 
ciates and  legislature,  so  that  corporation 
may  be  authorised  to  embark  in  new  enter- 
prises, wholly  and  essentially  different  from 
those  originally  contemplated;  and  this  may 
be  done  without  subscriber's  assent,  and  in 
defiance  of  his  dissent.  His  only  remedy  is 
to  dissent  and  withdraw  from  association. 
Martin  v.  Peneacola  etc  R.  R,  Co.,  73  D.  71A 

Mere  general  words  of  repeal  in  an  act 
will  not  affect  provisions  oi  charters  given  to 
private  or  municipal  corporations;  but  pro- 
vision in  an  inconsistent  act,  that  "all  other 
acts  and  parts  of  acts,  whether  special,  locid, 
or  otherwise,  inconsisteut  with  provisions  el 
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this  act,  are  hereby  repealed,*'  will  have  tibat 
effect.    State  ▼.  MtUer,  86  D.  188. 

Modification  of  charter,  in  enlarging  time 
of  commencing  and  completing  work,  is  one 
of  those  incidents  to  all  charters  which  comes 
within  constitntional  power  of  state  to  ex- 
ercise, and  with  dae  notice  of  which  all  ita 
citiaena  most  be  presnmed  to  oontraot. 
Taggari  T.  WeaL  Marylamd  J2.  JL  Ca.»  89  D. 
760. 

By  ganeral  law  of  Massachnsetta  it  was 
declared  that  every  act  of  incorporation 
thereafter  passed  should,  "at  all  tmies,  be 
subject  to  amendment,  alteration,  or  repeal, 
at  the  pleasure  of  the  legislature. "  Subse- 
qnently^  a  water-power  company  obtained  a 
charter,  with  pnTile|^  of  erecting  a  dam 
across  Connecticut  River,  upon  payment  of 
damages  to  fish-owners.  Dam  was  accord- 
ingly erected,  and  several  years  afterward 
legislature  passed  an  act  compelling  owners  of 
dam  to  make  and  maintain  a  suitable  fishway. 
HMt  that  this  act  was  constitutional,  there 
being  no  express  provision  in  charter  allow- 
inff  company  to  maintain  a  dam  without 
fishway.  Oomm^rs  of  Fitherim  v.  H^dhe 
Waiet^powerCh.,  6  R.  247;  affirmed  16  WalL 
600. 

A  railroad  company  was  chartered  in  1867, 
and  its  charter  was  renewed  in  1 870.  Charter 
of  1867  prescribed  mode  bv  which  lands 
might  be  ocndemned  to  use  of  company;  and 
by  a  general  act,  passed  in  1868,  a  different 
mode  of  condemnmg  lands  to  use  of  all  rail- 
road oorporatioDS  was  prescribed.  Held, 
that  company  must  proceed  in  mode  pre- 
scribed by  act  of  1868.  lieOrea  v.  Part 
Royal  R.  J2.  Ob.,  16  R.  729. 

85.  Bepeal  under  power  roaerved  in 
charter.*  —  Act  of  legislature  granting  cor- 
porate privileges  to  a  body  of  men,  and 
exempting  them  from  taxation,  becomes, 
when  accepted,  a  contract,  protected  from 
being  impaired,  by  constitution  of  United 
States,  ftnt  if  act  reserves  right  to  repeal, 
compauT  take  charter  subject  to  such  altera- 
tion as  legislature  deem  expedient.  State  t. 
MUkr,  86  D.  188;  Minere^  Bank  r.  (/nUed 
Statee,  43  D.  116. 

Such  reservation  of  power  in  statute 
creating  corporation  is  reservation  to  state 
for  benefit  of  public,  to  be  exercised  by  state 
only,  and  does  not  extend  to  giving  power 
to  one  part  of  corporators  as  w^nst  others 
which  they  did  not  have  before;  nor  can 
legislature,  in  exercise  of  power  reserved, 
authorize  a  bare  majority  of  corporators  to 
change  object  of  corporation  in  any  manner. 
Zabriekk  v.  Hackeneaek  etc  R.  R,  Oa.,  90  D. 
617. 

Such  reserved  power  of  legislature  is  con- 
fined to  an  alteration  of  something  contained 
in    franchises   granted;  legislature  has   no 

*  Statutes  repealing  corporate  franchises  under 
conditional  reBenratioa  of  right  to  such  repeal, 
Menote»4SD.lis-i2L 


power  to  make  any  substantial  additions  ts 
work.  It  cannot  impoae  new  ehartar  and 
oblige  stookhoLders  to  accept  it,  nor  ean  il 
substitute  a  thing  entirely  diffacent  fnm 
that  granted.    /&. 

Under  snbh  leservaticiL  ef  Dow«r  te  alter 
or  amend  whenever  public  good  mmj  require 
legislature  ie  judge  when  that  tune  comes, 
as  that  body  is  proper  trilmnal  to  determine 
what  public  good  requiiee  in  all  matten  of 
leoi^tioii.    State  v.  MUbr,  86  D.  188. 

Where,  by  tenna  of  thmr  charter,  which 
legislature  reservee  right  to  alter  or  repeal, 
a  railroad  company  are  to  be  taxed  one  atad  a 
half  per  cent  on  coet  of  road  as  eoea  as  nst 
proceeds  shall  equal  seven  per  eea\  and  no 
other  tax  is  to  be  levid  upon  thorn,  and  a 
subsequent  legislature^  by  a  general  tax  law, 
subjected  to  taxation  real  estate  of  all  private 


corporations  "except  thcee  whidi  bv  vircas 
of  any  irrepealable  contract  in  tfamr  enartsn^ 
or  other  contracta  with  the  atate^*  are  ex* 
pressly  exemnt  from  taxation;  and  where 
said  act  repealed  all  acts,  whether  apedal  or 
local,  inconsistent  with  its  proviaioas^  this 
last  general  law  repeals  provisicn  in  laOroad 
charter  and  subjeets  property  of  lattsr  to 
system  of  taxation  therein  provided  for.  /  & 
S.  F.,StaUr.Mafforete.^JeneifOllif,d6IK 
240. 

Act  of  legislatnre  granting  ohartsr  to  fail* 
road  company,  and  providm^  tliersia  that 
company  shall  be  taxed  only  n  oertain  aam 
and  manner,  and  leseitiiig  right  to  altar  er 
repeal  this  charter,  doea  not  aaiOBwt  to  a 
contract  with  emnpaoy.  It  laeks  sssanttsl 
elemente  of  a  eontmel^  aa  tiiere  ia  bo  obliga^ 
tion  on  state  to  oontfarae  tax 
scribed.  Distingpiiahing  difihrence 
ordinary  legislative  aot  and  aa  act 
ing  to  a  eontraoti  ia  implied  agreem 
ing  from  some  provisioB  in  aot  not  to  altar  sr 
recall  privilege  granted.  AoCa  t*  Mager  ek, 
qfJerm^  City,  80  D.  24a 

Corporation  whoae  charter 
of  amendment  to  legislatnre  aaaj  he 
liable  by  subsequent  statute  for 
tial  damage  already  done  to  private  propsc^ 
by  its  exercise  of  power  el  emJaont  domsia 
conferred  by  its  charter.  JfoaeiyBfcsii  JToa 
Co,  T.  OxMi,  47  D.  474. 

Plaintiff  owned  stock  in  dofoodaatii  etm^ 
pany,  whcee  ehartsr,  subject  to  amendmsat, 
alteration,  or  repeal  at  pleasure  el  gsaaral 
assembly,  provided  that  stockholders  aiheald 
not  be  liable  beyond  amount  el  their  shsrss 
for  any  loss  sustained  hj  com^maj  or  lor  any 
debt  due  thereon.  Afterward,  ^eneial  ae> 
sembly  enacted  that  a  oompany  might  fill  up 
its  capital  stock,  if  reduced  from  its  ongiasl 
amount  by  losses,  by  assessment  ca  atook- 
holders,  pursuant  to  which  law  dsfsadsal 
assessed  plainti£  HM,  that  the  aot  as* 
thorizing  assessment  was  conatituticaaL 
I  Gardner  v.  ^ops  Ine.  Cbu,  11  R.  238. 
I     Cliarter  of  ooiporation  oontaiaed 


lBd«x  to  If oto«  te  Aa^mwtema 

Ihftt  it  shonld  not  be  repealed  "nnleas  it 
•baU  be  made  to  appear  to  the  legialatnre 
that  there  bae  been  a  yiolation  by  the  com- 
pany of  aome  of  the  proTisions  of  this  act." 
Heidf  that  such  violation  must  be  made  to 
appear  by  judgment  of  a  oonrt,  and  could 
not  be  adjudged  1^  legislature.  FUni  etc 
Planh-road  Co.  v.  WoodhuU,  12  R.  233. 

26.  Acceptance  of  amendznent  or  al- 
teration.*— Substantive  alterations  of  char- 
ter, without  concurrence  of  corporators,  is  an 
nnanthorized  interference  with  contract  ez- 
iatinfl  between  public  and  corporators.  Com. 
cv  rU.  Clagham  v.  Cvlleny  53  D.  450. 

Act  of  assent  of  corporation  may  be  in- 
ferred from  inch  circumstances  of  commis- 
sion or  omiBsion  as  would  raise  a  similar 
prMiniptioa  in  favor  <rf  or  •«>ii>rt  m  natural 
person,     /o. 

Board  of  officers  vested  with  all  powers  of 
corporation,  and  upon  whom  corporate  ex- 
istence is  devolvea,  not  only  wield  whole 
oorporate  authority,  but  may  apply  for  and 
agree  to  radical  changes  in  charter,     lb. 

Right  of  assenting  to  proposed  change  in 
eharter  resides  in  whole  body  of  stockholders, 
where  they  compose  corporation,  though 
ordinarily  represented  by  board  of  directors 
charged  with  exercise  of  corporate  powers. 
lb. 

Vote  of  acceptance  of  amendment  to  char- 
ter, to  be  valia  as  act  of  corporation,  must 
be  passed  at  a  meeting  duly  convened,  after 
Botioe  to  all  members.    /6. 

Written  acceptance  of  such  amendment 
■igned  by  a  majority  of  members  of  corpora- 
tion is  not  sufficient    lb. 

Such  written  acceptance  signed  by  all 
stockholders  or  parties  in  interest  is  suffi- 
cient.    /6. 

Presomption  of  acceptance  of  new  or 
amended  charter,  arising  from  election  of 
corporate  officers  thereunder,  is  not  conclu- 
sive in  face  of  an  objecting  minority  at  such 
election,    /ft. 

Opportunity  to  deliberate,  and  if  poesible 
convince  their  fellows,  is  right  of  minority, 
of  which  they  cannot  be  deprived  by  arbi- 
trary will  of  majority,     /ft. 

Assent  of  corporation  to  alteration  of  char- 
ter may  be  inferred,  without  any  written 
instrument  or  vote,  from  acts  demonstrative 
of  such  assent.  Univermty  <^  Maryland  v. 
WmUunM,  31  D.  72. 

Such  aete  must  be  oorporate  acts,  acts  of 
corporation  or  of  its  authorized  officers  or 
affents,  and  unauthorized  acts  or  declarations 
ot  individual  members  of  oorporation,  in 
takinff  positions  under  new  act,  or  Uie  like, 
furnish  no  evidence  of  such  assent.    76. 

Offer  of  act  amending  charter  of  corpora- 

*  What  eonstltntes  acc^eptance  of  amendment 
to  charter,  the  necessary  unanimity,  power  to 
majority  to  bind  minority  by  acceptance,  and 
what  landamental  alterations  require  consent  of 
all  stockholdem,  see  note,  63  D.  4m)-474  | 
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tion,  for  acceptance  of  snefa  corporation,  !■ 
implied,  without  express  words,  in  pass- 
age of  act;  but  where  aet  abolishes  cor* 
poration,  and  transfers  its  franchisee  to 
another,  there  k  nothing  for  corporation 
to  accept    /ft. 

President  and  directors  of  bank  cannot 
accept  an  amended  charter,  result  whereof 
would  be  to  deprive  stockholders  of  their 
rights  as  saoh;  as  where,  after  free  colored 
persons  had  become  stocl^holders  under 
original  charter,  subsequent  charter  was 
granted,  in  whic^  right  of  holding  stock  is 
oonfined  to  free  white  citizens.  BoUdero  v. 
Ciintn^  Bamk,  29  D.  453. 

Subscriber  to  stock  of  railway  corporation 
whose  charter  is  amended  after  his  subscrip- 
tion, and  witiiont  his  oonsent,  by  snperadd- 
ing  to  original  object  of  incorporation  an 
authority  to  establish  a  line  of  water  com- 
munication in  connection  with  railroad,  in- 
volving large  additional  expense,  and  to 
increase  capital  stock  for  that  purpose,  is 
not  liable  for  his  subscription,  although  such 
amendment  is  accepted  by  board  of  directors 
and  also  bv  majority  of  stockholders.  Hari^ 
ford  etc  B,  IL  Co.  r.  Croawelt,  40  D.  364. 

If  legislative  changes  in  chsrter  of  railroad 
company,  assented  to  by  majority  of  mem* 
hers  of  corporation,  are  of  such  a  character 
as  to  warrant  belief  that  company  as  now 
oonstituted  if  nnfit  or  unable  to  executo 
original  purpose  ooutomplated  by  original 
stock  snMcnbcm,  or  if  its  corporate  powers 
were  so  varied  or  enlarged  as  to  render  prob- 
able a  miupplioation  of  an  original  stock 
subscription^  original  subscriber's  remedy,  if 
any,  is  by  injunction  in  equity,  where  all 
parties  in  matter  to  be  litigated  may  be 
heard.  PaeUe  R.  &  Co.  r,  Htigkea,  64  D. 
205. 

Whenerer  a  corporation  accepts  a  material 
alteration  of  ite  charter  from  legislature,  by 
regular  action  of  stockholders  in  general 
meeting,  duly  organized,  .act  is  binding  upon 
each  individual  member,  unless  he  shall  ex- 
pressly dissent  therefrom  before  any  debte 
are  contracted  or  righte  inure  to  third  par- 
ties in  carrying  ont  new  designs  or  entor- 
Erise.  Martim  v.  Pensaeola  ete.  J2.  i?.  Co.,  73 
K  713. 

In  defense  to  action  againzt  stockholder 
under  altered  charter,  defendant  must  affirm- 
atively show  that  he  dissented  from  altera- 
tion in  a  reasonable  time,  and  before  any 
debte  had  been  contracted  or  righte  accrued 
to  third  parties  under  such  alteration.  It  is 
not  incumbent  upon  the  corporation  to  show 
stockholder's  assent  in  order  to  maintain 
action.     /6. 

SharC'holder  in  railway  corporation  will  be 

E resumed  to  have  assented  to  action  of  stock- 
olders  in  unanimously  accepting  legislative 
alteration  of  charter,  in  absence  of  proof  to 
contrary;  and  especially  will  this  presump- 
tion be  proper  where  company  has  contracted 
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debit  to  large  emoant  before  any  objection 
it  made.    /£ 

Legislatare  may  oonfer  new  priTilegea 
npon  eorporation,  to  be  accepted  at  ita  elec- 
tion. Zabrid^  T.  Hackenioek  etc  B,  A  Co., 
90  D.  617. 

87.  Supplemental  chartem.  —  Grant 
of  additional  privilegea  to  eorporation  is  not 
an  invaaion  of  contract  between  it  and  aub* 
acribeni  to  its  capital  stock,  aithongb  amount 
for  which  atocjuiolder  was  formerly  liable 
may  be  thereby  increased.  Orap  ▼.  Jfonoii* 
gahela  N.  Co.,  37  D.  600. 

Act  U  not  nnconatitntional  which  remoTca 
limitation  impoaed  by  prior  act  of  incorpora- 
tion npon  power  ol  eorporation  to  incur  a 
debt.    lb. 

Act  granting  corporate  powers  and  prir- 
ilegea  to  corporation  organised  under  prior 
act  does  not  diasolye  coiporation,  and  a  new 
eorporation  is  not  established  upon  adoption 
by  stockholders  of  powers  and  priTueges 
granted  by  later  act,  when  it  contains  no 
repealing  clause,  and  it  recognises  corpora- 
tion as  such,  snd  confirms  to  it  all  franchises 
which  it  then  held;  the  two  acts,  so  far  as 
they  are  consistent  with  each  other,  make 
eharter  of  corporation.  Jahnttom  ▼•  Crawlqi, 
71  D.  178. 

BTcr^  act  legally  done  under  old  charter 
is  bindmg  on  corporation  in  such  a  case.  lb. 
^  Supplemental  franchise  granted  corpora- 
tion, authorizing  it  to  construct  additional 
work  from  that  authorised  by  original  char- 
ter, but  not  compellinff  it  to  do  so,  ia  not 
alteration  or  change  of  oriffinal  charter;  it 
remaina  aame,  and  no  new  Durdens  are  im- 
posed except  so  far  aa  corporation  aaaumea 
them.  But  corporation  ia  restrained  from 
expending  money  or  using  credit  of  share- 
holders in  additional  enterprise  unless  every 
one  of  them  consents.  Zabriakie  r.  tiaeken- 
9adt  €ie.  JL  B.  Co.,  90  D.  617. 

Stockholders  cannot  complain  of  corpora- 
tion where  they  all  flonsent^  oy  acquieaceace, 
in  conatruction  and  maintenance  of  new 
enterpriae  authorised  by  aupplemental  ehar- 
ter, but  not  within  grant  of  original  chwter. 
/ft. 

28.  Power  of  legielatore  to  incorpo- 
rate aeoond  company.*— Grant  of  charter 
for  road,  bridge,  or  ferry  doea  not  eatop 
legialature  from  granting  aubsequent  charter 
for  another  road,  bridge^  or  lerry,  which 
may  compete  with  former  in  transportiug 
freight  and  .paaaengera;  and  fact  that  two 
run  parallel  and  diminiah  each  othor'a  busi- 
ness is  no  around  for  claim  by  either  for 
damages.  £(\fafeUe  Plank  Road  Co.  v.  New 
Albany  etc  B.  R.  Co,,  74  D.  246.  S.  P..  Dyer 
r.  Tuskahosa  Bridge  Co.,  27  D.  655;  Tuchi' 
hoe  Canal  Co.  v.  Tuckahoo  R.  R.  Co.,  36  D. 
374. 

*  That  franchise  grmnted  to  one  corporation 
does  not  preyent  lue  grant  to  another,  lee  Dote> 
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MThere  franchise  has  been  gnated  solelj 
for  public  conTcnience,  there  can  be  no  de- 
mand for  its  depreciation  in  Talne^  from  sub- 
sequent grant  of  similar  franchise.  Dfftr  t. 
TuAaiooaa  Bridgt  Co.,  S7  D.  65S. 

An  act  abolishing  a  oocporation  and  trans- 
ferring its  propel^  te  another  would,  if 
effeotuAl,  amount  to  a  legislative  ouster  or 
Judgment  of  dissolution,  and  is  therefore  in 
▼iolation  of  those  provisions  in  bill  of  rights 
requiring  diflerent  departments  ef  goTem- 
ment  to  be  kept  separate,  and  fcrindding  any 
freeman  to  be  deprived  of  his  piopegiy  ex- 
cept "  by  the  Judgment  of  his  peen,  or  by 
the  law  of  the  Und,"  sueh  aa  set  bwag  a 
sentenoe  rather  than  a  law«  since  it  efteta 
only  tiie  particular  eorporation.  Umhmwim 
i^MaryUmd  v.  WtOiamB,  SI  D.  7S. 


Contract  ereatin|(  corporation  sad  <l^i<i«w>g 
its  powers  and  privileges  is  identisal  with 


franchise  itself,  and  subject  to  same  lawk 
Principle  applied  to  a  charter  providing  thai 
no  other  bnoge  than  that  of  puintiffB  uionid 
be  constructea  within  oertain  apecified  limitsi 
Bnfield  T.  B.  Co.  r.  ff.  ^  N.  H.  B.  M.  Ul, 
44  D.  656. 

If  frsnchiae  ia  granted  by  legialatiiie  te 
conatmet  atreet-rallroad  within  oerteia  tima^ 
with  condition  that  if  provisions  of  set  are 
not  complied  with  franchise  diall  be  for- 
feited, fadure  to  lay  track  within  time  lim- 
ited works  forfeiture  of  ru[ht  to  lay 
without  judgment  at  suit  of  etats^ 
forfeiture,  and  legislature  may  confer  fran- 
chise upon  any  other  oompaay  or  pereon. 
Oakkmd  B.  B.  Oa  t.  Oa&mi  ote,  B.  B. 
Co.,  18  R.  181. 

89.  Oorporate  franchiaa  aaldact  to 
right  of  eminent  domain.  —  Franchise 
may  be  considered  real  estate  within  mean- 
ing of  legislative  grants  **to  enter  upon  and 
use  all  such  lands  and  real  estate  as  may  be 
necessary,*  where  each  frandiiae  issues  out 
of  land  of  freehold  duration.  BiUUId  T.  B. 
Co,  V.  If.  dfc  N.  H.  i?.  A  {^,  44  D.  656. 

Legislative  anmt  not  to  impair  or  preja- 
dice  any  vested  rights  of  an  existing  eorpora* 
tion  simply  means  that  saoh  corporation,  by 
that  reservation  in  grants  is  to  have  equal 
rights  with  all  dtisens  of  state,  — a  ri^t  te 
demand  compensation,  should  their  franehias 
be  injured  under  operation  of  grant.    /A 

n.    OOBFOaATB  StOCSK. 

80.  General  natoxa  of  atoek.  ^Cer- 
tificate of  stock  in  land  company  is  not  land* 
but  a  mere  chose  in  action;  and  if  such  stock 
belonged  to  a  married  woman  whose  husbend 
did  not^  during  her  lifetinMu  reduce  it  into 
possession,  it  passes,  on  her  death,  to  her  ad- 
ministrator.    BUike  V.  Jomeo,  21  D.  5301 

Valuation  of  shares  of  sto<^  of  corporatisa 
embraces  value  of  franchise  as  a  part  ef  its 
property.  Mayor  etc  r,  B.  dt  O.  B,  B.  Ox, 
48  D.  531. 

Capital  stock  ef  eorporation  is  desBNd  a 
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inut  fond  for  payment  of  iti  debts.  High' 
tamer  ▼.  ThortUon^  G2  D.  412.  And  directors 
of  corporation  aro  the  trustees.  Ohio  L,  L 
^  r.  Co,  V.  Utrthaadi  fie  Co.,  53  D.  742. 

Amount  of  shares  of  capital  stock  origi- 
nally subscribed  for,  and  not  sum  actually 
paid  in,  constitutes  capital  stock  of  corpora- 
tion.    Hightower  v.  Thai^nion,  52  D.  412. 

Assignment  of  corporate  property  does  not 
carry  capital  stock  with  it.  Ofiio  L.  I,  ds  T, 
Co,  V.  MerdtanU*  ete.  Co.,  53  D.  742. 

Shares  in  stock  are  subjects  of  sale,  mort- 
gage, or  pledge,  and  are  liable  to  attachment 
and  execution,  like  other  personal  property. 
CoU  V.  /oM,  81  D.  161. 

Interest  of  stockholder  in  stock  is  personal, 
and  is  subject  to  law  of  his  domicile.  McKeen 
T.  Couni^  qf  NorthamjpUm^  88  D.  615. 

Certificate  of  stock  transferred  in  blank  is 
not  a  negotiable  instmment.  Shmo  t.  Spencer, 
1  R.  115;   07  D.  lOi. 

One  who  becomes  owner  of  all  capital 
•took  of  private  corporation  does  not  thereby 
booome  owner  of  its  property,  and  cannot 
maintain  rsplerin  for  it.  BuUon  ▼.  Hoffman, 
50  R.  ISl. 

81.  iMming  stock. —  Banking  company 
waa  incorporated  with  power  to  create  cap- 
ital stock  not  less  than  given  sum,  nor 
sreateir  than  another  sum;  it  commenced 
bnsiness  with  smaller  capital,  and  afterwards 
it  was  voted  to  inorease  capital  to  larger 
sum.  Those  who  held  stock  m  capital  first 
raised  were  held  to  be  entitled  to  subscribe 
for  and  hold  new  stock  according  to  their 
respective  shares.  Otom  v.  Portland  Bank, 
S  D.  156. 

Where  a  oorporation  refused  to  permit 
stockholder  to  subscribe  for  stock  to  which 
he  was  so  entitled,  it  is  liable  to  action  for 
damages,  and  measure  of  damages  is  ex- 
oesa  of  market  value  above  par  value  of 
nnmber  of  shares  he  was  entitled  to^  with 
interest  on  such  excess.     lb. 

Stockholder  will  not  lose  his  rights  in  cor- 
poration for  want  of  a  certificate  iuued  to 
nim  by  oorjKiFation.  Cheater  Olau  Co,  v. 
Dewejf,  8  D.  128. 

Resolution  of  directors  distributing  shares 
of  authorised  capital  stock  remaining  un- 
taken  at  time  of  incorporation  among  all 
stockholders  who  are  not  in  arrear  on  shares 
already  taken  by  them,  and  excluding  those 
who  are  in  arrear,  if  carried  into  effect,  is  an 
unlawful  imposition  of  a  penalty  on  those  in 
arrear,  and  a  violation  of  the  equal  rights  of 
a  corporator  who  was  ready  and  offered  to 
take  his  proportion  of  the  new  shares.  Reeae 
V.  Bank  qf  Montgomarg  Co.,  72  D.  726. 

Railroad  corporation  cannot  issue  certifi- 
oates  of  stock  until  they  are  fully  paid  for. 
Breweter  v.  Hartley,  99  D.  2.37. 

89.  Dealing;*  of  the  corporation  in 
respect  to  stock.  —^  Sale  by  a  corporation 
of  all  its  property  to  another  corpora- 
to  be  paid  for  in  stock  of  latter,  which 


stock  is  to  be  distributed  among  the  stock* 
liolders  of  former,  or  any  other  arrangement 
which  will  have  effect  to  withdraw  capi* 
tal  of  an  incorporated  company  and  turn  it 
over  to  stockholders,  except  in  manner  pro* 
vided  by  law,  is  in  violation  of  that  pro* 
vision  of  thirteenth  section  of  California 
corporation  act  of  1853  which  forbids  trus- 
tees '*  to  divide,  withdraw,  or  in  any  way 
pay  to  the  stockholders,  or  any  of  them,  any 
part  of  the  capital  stock  of  the  company, 
and  is  void  as  to  any  creditor  of  corpora- 
tion, either  prior  or  subsequent,  who  had  no 
notice  of  the  arrangement  at  time  of  giving 
credit.     Martin  v.  ZeUerhacli,  99  D.  305. 

By  term  *' capital  stock,"  as  used  in  prohi- 
bition of  said  section,  the  statute  intends 
capital  of  corporation  on  which  it  transacts 
its  business,  whether  such  capital  oonsists  of 
money*  property,  or  other  valuable  com- 
modities,    lb, 

A  corporation,  with  power  to  purchase 
*'  property  deemed  desirable  in  the  transao* 
tion  of  its  business,"  may  purchase  its  own 
stock.    Iowa  Lumber  Co,  v.  FotUr,  31  R  140. 

Executory  agreement  by  manufacturing 
corporation  to  Duy  shares  of  its  stock  can- 
not be  enforced  in  absence  of  express  au- 
thority to  deal  in  its  own  stock,  and  under 
constitutional  provision  for  individual  liabil- 
ity of  stockholders.  Coppin  v.  Qrtetdeee  A 
R,  Co.,  43  R  425. 

88.  Sales  of  stock.  —  Thoush  charter 
may  prohibit  corporation  from  selling  stock 
except  in  particular  manner,  it  may  never- 
theless compromise,  in  a  different  manner, 
a  dispute  concerning  stock  previously  sub- 
scribed. Berke  etc  T,  Road  v.  Myere,  9  D. 
402. 

Where  charter  of  bank  authorises  it  to  re- 
issue surrendered  stock  and  invest  proceeds 
in  bonds  and  mortgages,  it  may  sell  such 
stock  directly  for  bonds  and  mortgages. 
Southern  L\fe  Ine.  <6  T,  Co,  v.  Lamer,  58  D. 
448. 

On  sale  of  shares  there  is  no  implied  war- 
ranty that  stock  has  not  been  fraudulently 
issued  by  officers  in  excess  of  amount  au- 
thorized by  charter.  People^sBank  v.  Kurtz, 
44  R  112. 

President  of  company,  who  was  also  direc- 
tor, having  knowledge  through  his  official 
position  t^at  company's  stock  was  worth 
more  than  its  nominal  market  value,  pur- 
chased stock  of  stockholder  for  market  price, 
and  without  disclosing  to  him  facts  within 
his  knowledge  as  to  reial  value.-  Held,  that 
there  was  no  relation  of  trust  between  par- 
ties, and  that  in  absence  of  actual  fraud  pur- 
chase was  valid.  Board  qf  ComnCre  v. 
Reynolde,  15  R  245. 

§4.  Fledges  of  stock.  —  An  assignment 
of  stock  absolute  on  itu  face  cannot  be  shown 
by  parol  to  have  been  intended  as  a  mort- 
gage. Bend  v.  SusaueJianTia  Bridge  Co.,  14 
D.  261. 


$70 


COilPORATIONS,  IL 


Wmr  Iiid«j[  to  Notea  Ib  American  Daotoioiw  and  AnMrieaa  B«porto»  ■••  pp« 

By-law  providing  that  percentage  of  stock 
ol  member  indebted  to  corporation  shall  be 
deemed  hypothecated,  and  held  as  security 
for  debt,  does  not  constitute  hypothecation. 
Exjparte  WUlcocks,  17  D.  526. 

Hypothecation  is  conventional,  and  im- 
plies power  of  selling  property  to  satisfy 
debt  on  default  of  payment,     lb. 

Where  corporation  indebted  to  one  person 
issues  to  another  as  trustee,  as  security  for 
debt,  shares  of  its  capital  stock  to  be  re- 
transferred  to  corporation  upon  payment  of 
indebtedness,  transaction  constitutes  pledge 
of  the  stock.  General  property  in  stock,  in 
such  case,  is  in  pledgor,  the  corporation. 
Brewster  ▼.  Hartley,  99  D.  237. 

Treasurer  of  private  corporation,  whose 
duty  it  was  to  issue  certificates  of  stock  of 
corporation,  fraudulently  issued  certificates 
regular  in  form,  but  not  representing  any 
real  stock,  and  pledged  them  to  secure 
money  borrowed  by  nimself.  Held,  that 
corporation  was  liable  to  pledgee,  who  had 
no  notice  of  fraud,  for  amount  lent  by  him, 
with  interest.  Tome  v.  Pcu-ker$burgh  IL  R. 
Co.,  17  R.  540. 

86.  Iden  of  corporation  on  shares.* 
—  In  absence  of  contract  or  provisions  of 
charter  or  by-laws,  a  corporation  has  no 
implied  lien  upon  shares  ot  stockholder  in- 
debted to  it,  to  secure  such  indebtedness. 
Farmers*  etc  Bank  v.  Wasson,  30  R.  398. 

President  of  bank,  who  was  surety  npon 
note  of  insolvent  stockholder  to  third  person, 
took  assignment  of  his  stock  for  indemuity. 
Stockholder  was  also  indebted  to  bank. 
Held,  that,  in  absence  of  fraud  or  conceal- 
menl^  president  had  right  to  such  security 
as  between  himself  and  bauk,  and  bank  had 
no  equitable  right  thereto.     Ib, 

Bank  empowered  to  make  "all  needful 
rules  and  by-laws  for  the  ....  mode  and 
manner  of  transferring  its  stock,"  enacted 
by-law  that  stock  should  be  assignable  only 
on  its  books,  and  no  traasfer  Hhould  be  made 
by  any  stockholder  indebted  to  it,  and  that 
certificates  of  stock  should  contain  notice  of 
this  provision.  Certificate  of  stock  was  is- 
sued to  C,  reciting  that  shares  were  "trans- 
ferable at  the  office  in  person  or  by  attorney." 
C.  pledffed  certificate  to  P.  as  collateral  se- 
curity, Dy  assignment  indorsed  thereon,  ap- 
pointing him  attorney  to  demand  and  obtain 
transfer  on  books.  Bank  refused  P.'s  de- 
mand for  transfer,  on  ground  that  C.  owed 
it  more  than  value  of  stock,  and  that  it  had 
lien  on  stock  therefor.  P.  had  no  actual  no- 
tice of  this  claim  at  time  of  assignment. 
Held,  that  P.  was  entitled  to  the  transfer. 
Batik  ofHoUy  Springs  v.  PiwKm,  38  R.  330. 

86.  Transfers,  generally,  f— Title  to 
itook  pcMses  without  transfer  on  books  of 


*8ee  note  as  to  Hen  of  the  corporation  on 
shares  of  stockholders,  11  D.  581,  582. 

t  Tranafers  of  stock  not  perfected  on  books  of 
company,  see  note,  87  £.  S&hdd6. 


corporation,  as  between  vendor  and  vendee^ 
although  clause  in  aet  of  iDoorporation  pn>> 
vides  tiiat  stock  shall  be  transferable  only 
on  books  of  oompany»  sueh  danae  being 
merely  for  benefit  of  corporation.  Dnht  v. 
G,  N,  Co,,  44  D.  472;  Bastk  ^  Utica  v. 
Smalley,  14  D.  628. 

By-law  limiting  transfer  only  at  office  of 
company,  personally  or  bv  attorney,  with 
assent  of  president,  would  be  in  restraint  of 
trade,  and  contrary  to  general  law  of  com- 
monwealth. Sargent  v.  FrattUm  Imm.  Oo,,  19 
D.  306. 

Owner  of  national  bank  stock  delivered 
his  certificate,  with  power  of  attorney  to 
transfer  stock,  as  collateral  seenrity  for  his 
note.  By-laws  of  bank  provided  that  stock 
was  assignable  only  on  its  book,  subject  to 
national  uanking  act»  and  that  transfer-book 
should  be  kepC  sad  that  old  oertificafees 
should  be  surrendered  and  new  ones  iasoad. 
Owner  of  the  stock  afterward  went  ints 
bankruptcy.  On  notice  to  him  and  his  as- 
signee payee  sold  the  stock,  and  bank,  refss- 
ing  demand  of  assignee  for  a  transfer,  trans- 
ferred it  to  purchaMr.  Held,  that  bsdik  wis 
not  liable  to  assises  for  oonversion;  also 
that  evidence  was  incompetent  te  show  that 
orginal  transfer  was  kept  secret^  in  order  that 
owner,  a  director  of  bank,  m^f^ht  get  false 
credit  at  bank,  bank  having  no  knowledge 
or  notice  of  the  arrangement.  Diddnsom  v. 
Central  Nat,  Bank,  37  R.  351. 

87.  Validity  of  transfenk  — Power  ts 
transfer  stock,  made  in  blank,  by  owner 
placing  his  name  and  seal,  with  snbserip- 
tion  M  witness,  npon  back  of  certificaie, 
which  is  subsequently  filled  up  b^  P^T 
to  whom  certificate  is  transferred,  is  vali<L 
Commercial  Bank  v.  Koririgkt,  34  D.  317. 

Evidence  of  custom  of  transferring  stock 
by  means  of  blank  powers  indorsed  on  cer- 
tificates is  admissible,  not  to  vary  law,  but 
to  show  intent  of  party  in  signing  his  nams 
in  blank  on  certificate.     Ib, 

No  transfer  of  stock  is  valid  against  tlurd 
parties  until  same  shall  have  been  entered' 
upon  books  of  corporation,  nnder  Oalifomia 
statute  concerning  corporations.  Wtdom  v. 
Bear  River  etc  Co,,  63  D.  117.  &  P.,  Fori 
Madison  Lumber  Co.  v.  Bataman  Bank,  60  K, 
789. 

Transfer  is  valid,  where  owner  of  bank 
stock  delivers  certificate  thereof,  with  an  in« 
definite  power  of  dis{»osition,  in  blank  to  her 
agent,  who,  representing  it  as  his  own,  trans- 
fers certificate  and  power  to  purchase  ia 
course  of  business,  as  payment  for  a  loan. 
State  Bank  v.  Cox,  78  D.  458. 

Where  owner  of  certificate  of  shares  sells 
part  of  them,  and  executes  assignment  of 
part  so  sold  by  partially  filling  up  blank  form 
printed  on  back  of  certificate,  bemg  guilty  of 
no  want  of  care  in  mode  of  filling  blank,  and 
this  assignment  is  afterwards  utered  so  as 
to  purport  to  assign  whole  of  the  shares^ 
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corporation  negligently  transfers  all  shares 
on  its  books,  and  issues  to  other  parties  new 
certificate  tiierefor,  it  will  be  liable  to  true 
owner  for  amount  of  shares  thus  wrongfully 
transferred.  SewaU  r,  Boston  Water  Potoer 
Co.,  81  D.  70L  S.  P.,  Pollock y.  NaL  Bank, 
67  D.  620. 

Corporation  can  avail  itself  of  provision 
in  its  by-laws  that  transfers  of  stock  shall 
not  be  valid  unless  approved  by  board  of 
directors,  only  for  purpose  of  protecting  it-, 
self  against  irresponsible  stocaholders,  and 
not  to  defeat  rights  of  third  persona.  Farm- 
ers" etc  Bank  v.  Wasstm,  30  R.  398. 

Charter  of  a  oorporation  to  erect  and 
maintain  a  theater  provided  that  every  five 
shares  of  stock  should  entitle  holder  to  free 
ticket  of  admission,  and  that  directors  should 
set  apart  portion  of  house  for  exclusive  use 
of  such  stockholders.  Certain  stockholders, 
holdins  large  amounts  of  stock,  made  trans- 
fers 01  small  lots  to  other  persons,  with 
understanding  that  same  stock  was  to  be 
retransferred  at  end  of  season.  Htldf  not 
authorised  by  charter.  Baker**  Appeal^  66 
R.231. 

88.  Compelling  transfer.  ~  Corpora- 
tion which  issues  certificate  of  stock,  stating 
on  its  face  that  it  is  transferable,  has  not  a 
lien  on  such  stock  as  against  purchaser 
thereof.  Purchaser  may  therefore  compel 
transfer  of  such  stock  to  him  on  books  of 
corporation.  Filahugh  v.  Bank  qf  Shepherds' 
viUe,  IG  D.  90. 

Insurance  company  cannot  refuse  to  trans- 
fer stock  on  its  books  on  ground  that  as* 
signor  is  indebted  to  company.  SargeiU  v. 
Franklin  Ins.  Co,,  19  D.  30<>. 

As^i^ee  of  stock  in  railroad  company,  on 
which  installment  remains  unpaid  by  origi- 
nal subscriber,  may,  upon  properly  tendering 
same,  with  interest,  maintain  action  in  equity 
to  compel  company  to  issue  to  him  stock  cer- 
tificate.    Iron  B,  B.  Co,  v.  Fink,  62  R.  84. 

C  transferred  to  his  wife,  the  pUiDtiff,  as  a 
gift,  certain  shares  of  stock  of  defendant 
corporation,  by  assignment  on  back  of  cer- 
tificate, which  assignment  was  witnessed  by 
B.,  an  officer  of  deiendant,  and  accompanied 
by  power  of  attorney  authorizing  plaintiff  to 
act  for  assignor;  subse(}uently  C  assigned 
same  stock  to  B.,  for  trifling  consideration, 
without  certificate,  and  B.,  with  knowledge 
of  plaintiff's  claim,  transferred  stock  to  him- 
self on  books  of  company.  Stock  was  not 
transferable  except  on  surrender  of  certifi- 
cate. Plaintifl^  producing  certificate  and 
power  of  attorney,  demandmg  from  defend- 
ant transfer  of  stock  to  herself,  which  was 
refused,  and  she  brought  suit  to  compel  trans- 
fer. Held,  that  she  was  entitled  to  such 
relief,  and  was  not  restricted  to  action  for 
damages.  Cushrnan  v.  Thayer  Mfg.  etc,  Co., 
32  R.  316. 

89.  Action  for  damages  for  refusing 
transfer.  -^  Action  lies  for  damages  against 
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a  private  corporation  for  refusal  to  transfer 
stock  on  the  books,  to  one  entitled.  Kim- 
hall  V.  Union  Water  Co.,  13  R.  167. 

Where  officers  of  corporation  refuse  to 
permit  transfer  of  stock  upon  their  books,  as 
required  by  by-law,  a  party  entitled  to  such 
transfer  may  maintain  special  action  on  the 
case  against  them.  Morgan  v.  Bank  qfN,  A., 
11  D.  676. 

Where  plaintiff  purchased  shares  of  stock 
of  corporation  from  stockholder  therein,  in 
compliance  with  law  and  rules  of  corpora- 
tion, and  regularly  demanded  transfer  and 
certificates  to  him,  which  treasurer  refused 
to  make  upon  untenable  ground,  company 
is  liable  to  action  for  conversion  of  shares, 
in  which  measure  of  damages  is  value  of 
stock  at  time  of  refusal,  with  interest.  Bond 
V.  Mount  nope  L  Co.,  97  D.  49.  S.  P.,  Sar- 
gent V.  FrankUn  Ins.  Co.,  19  D.  30a  Together 
with  after-accrued  dividends.  Baltimore  H*y 
Co.  V.  Seioell,  6  R.  402. 

Measure  of  damages  in  such  case  is  high- 
est price  of  stock  between  demand  for  such 
transfer  and  the  trial.  CommerckU  Bank  v. 
Kortright,  34  D.  317. 

Corporation  is  liable  for  a  wrongful  refusal 
by  its  president  to  permit  transfer  of  stock, 
without  proof  of  formal  delegation  of  author- 
ity to  him,  where  he  has  been  in  habit  of 
permitting  transfers,  *or  where  corporation 
has  ratified  his  acts.     lb. 

Action  for  damages  for  refusal  to  permit 
transfer  of  stock  is  convenient  common-law 
remedy,  ami  by  bringing  such  action  plain- 
tiff waives  his  right  to  stock,  and  agrees  to 
accept  compensation.     lb.  • 

That  president  was  sick  and  unable  to 
sign  certificates  of  stock  is  no  excuse  for 
failure  of  corporation  to  issue  them  to  one 
entitled,  where  at  time  of  refusal  it  was 
based  upon  another  and  invalid  ground. 
Bond  V.  Mount  Hope  I.  Co.,  97  D.  49. 

Where  purchaser  of  shares  of  stock  de- 
mands of  its  treasurer  transfers  and  new 
certificates  made  to  him,  but  does  not  leave 
old  certificates,  this  is  no  valid  excuse  for 
corporation's  refusal  to  issue  such  new  cer- 
tificates where  purchaser  had  old  certificates 
with  him  and  gave  to  corporation  copies  of 
his  transfers,  which  was  all  that  it  required, 
and  which  based  its  refusal  at  time  upon 
another  and  untenable  ground.     Ih. 

Aotion  will  lie  against  corporation  for 
wrongfully  refusing  to  issue  certificates  of 
stock  to  party  entitled;  and  right  of  an 
associate  or  his  assignee  to  sue  corporation, 
into  which  association  is  subsequently  trans- 
formed, for  its  refusal  to  issue  certificates  of 
stock  to  which  he  is  entitled,  does  not  differ 
in  principle  from  that  of  an  ordinary  as- 
signee of  stock.  Baltimore  City  etc  R'y  Co. 
V.  Spwell,  6  R.  402. 

Where  articles  or  by-laws  of  association, 
formed  with  a  view  of  being  mcorporated, 
provide  that  shares  are  "  transferable  on  the 
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books,"  nerertbeless  assignee  may  sue  cor- 
poration when  formed  for  refusing  to  issue 
certificates  of  stock,  although  assignuieut 
was  not  made  on  books.     lb. 

Parties  were  baaking  corporations  or- 
eanixed  under  law  forbidding  any  bank  to 
Hold  or  purchase  stock  in  any  other  corpora- 
tion except  to  prevent  loss  upon  debt  previ- 
ously contracted  in  good  faith.  Plaintifif 
loaned  money  to  defendant's  president  indi- 
vidually, and  took  as  security  certificate  of 
shares  of  capital  stock  of  defendant  belong- 
ing to  bim.  Subsequently  plaintiff  presented 
certificate  to  defendeut  ana  demanded  trans- 
fer of  shares  on  defendant's  books.  This 
being  refused,  plaintiff  sued  for  conversion 
of  stock.  Held,  not  maintainable.  Frank- 
Im  Bank  v.  Commercial  Bank,  38  R.  594. 

40.  Bights  of  purchasers.  —  Assignee 
of  shares  of  capital  stock  upon  which  some 
installments  remained  due  will  be  liable 
therefor  in  sait  by  corporation.  Bend  v, 
Husquehanna  Bridge  etc  Co.,  14  D.  261. 

Purchaser  of  shares  of  stock  is  entitled  to 
certificate  on  production  of  evidence  of 
Assignment  to  officers  of  company  and  mak- 
ing demand  therefor.  Sargent  v.  Franklin 
Im,  Co,.  19  D.  306. 

When  question  concerning  shares  in  stock 
of  corporation  is  betwqen  vendee  and  attach- 
ing creditor  of  vendor  as  to  which  has  better 
tide,  and  it  appears  that  instrument  of  trans- 
fer or  assignment  was  executed  prior  to  serv- 
ice of  attachment,  then  if  vendee's  purchase 
was  made  in  good  faith,  and  for  valuable  con- 
sideration, in  equity  his  title  will  prevail; 
provided  he  has  done  all  law  requires  of  him, 
and  all  that  it  is  possible  for  him  to  do  in 
taking  possession,  suuh  as  nature  of  property 
if  susceptible  of.     Colt  v.  /ves,  81  D.  161. 

Ground  on  which  stock  sold  but  not 
legally  transferred  is  open  to  attachment  by 
creditors  of  vendor  is  same  as  that  upon 
which  personal  chattels  sold  but  retained  in 

Eossession  of  vendor  are  liable  to  attachment 
y  vendor's  creditors,  and  facts  which  will 
excuse  retention  of  chattels  will  excuse  de- 
fects in  transfer  of  stock.     /  b. 

Where  vendor  of  stock  has  made  effort  to 
get  assignment  perfected  on  transfer  books 
of  corporatioii,  and  on  failure  to  accomplish 
this  has  made  effort  to  make  assignment  as 
notorious  as  possible,  using  not  only  due 
diligence,  but  all  possible  diligence,  his  re- 
tention of  possession  is  exempted  from  con- 
demnation of  law,  and  perfect  equitable  title 
vests  in  vendee,  which  will  be  protected  as 
against  subsequent  attaching  creditors  of 
vendor,     lb. 

When  utmost  diligence  has  been  used  by 
both  purchaser  and  vendor,  to  make  sale 
and  delivery  of  stock  as  complete  as  possi- 
ble, rights  of  attaching  creditor  of  vendor 
will  not  be  placed  above  those  of  bona  fdt 
purchaser.  }  b. 
Holdsr  of  certificate  of  stock  may  main- 


tain action  for  damages  against  one  who^ 
having  assigned  certificate,  causes  corpora- 
tion to  refuse  to  transfer  stock  on  its  books 
by  presenting  to  corporation  an  affidavit 
that  he  had  lost  certificate,  and  procuring 
new  certificate  to  be  issued  in  its  stead,  npco 
executing  bond  "to  save  said  company 
harmless  from  all  loss  or  damage  by  reasua 
of  said  second  issue  of  stock,  and  from  aay 
liability  on  account  of  said  certificates,  and 
of  stock  described  in  said  affidavit."  Ortetn- 
^v.  Ludington,  82  D.  698. 

Purchaser  from  an  original  subscriber  to 
stock  is  substituted  to  his  obligations  as  well 
as  his  rights,  and  being  accepted  by  corpora- 
tion as  stockholder,  a  privity  is  estabhslied 
between  them.  Merrimae  M.  Co^  ▼•  Lasff, 
93  D.  697. 

Plaintiff  took  in  regular  course  of  business 
an  assignment  of  stock  in  defendant's  insor- 
ance  company  as  security  for  a  loan;  pro> 
sented  certificates  to  company  and  received 
new  certificates  in  lieu  thereof.  Assiffnment 
turned  out  to  be  forgery.  HM,  that  pTainti^ 
and  not  insurance  company,  most  sustain  tho 
loss.  Brown  ▼.  Howard  Fire  /ss.  Co,,  20  IL 
90. 

Certificates  of  stock  of  corporation  taken 
without  owner's  knowledge,  and  with  forged 
power  of  attorney,  delivered  for  sale  to  auc- 
tioneers, were  sold  by  them  at  auction  and 
delivered,  together  with  new  certificate  in 
their  own  name  which  they  had  received 
from  corporation,  to  purchaser;  purchaser 
presented  certificate  to  corporation,  which 
thereupon  issued  to  him  new  certificate  id 
his  own  name.  Held,  in  suit  by  owner 
against  corporation  and  purchaser,  that 
owner  was  entitled  to  new  certificate  from 
corporation,  and  to  dividends,  but  not  to 
decree  against  purchaser,  and  that  right* 
between  corporation  and  purchaser  most  bo 
settled  in  suit  between  them.  I^raU  v. 
Taunton  Copper  Co,,  25  R.  37. 

Bona  fide  purchaser  of  certificates  of  stock 
standing  on  company's  books  in  name  of 
former  owner,  regularly  indorsed  by  him, 
and  stolen  from  present  owner  without  his 
fault,  gets  no  title.  Barstow  ▼.  Sceoage  Mii^ 
ing  Co.,  49  R.  705. 

41.  The  stock-book,  or  ledger.  —  Pro- 
vision in  charter  that  transfers  of  stock  mn^st 
be  registered  in  book  kept  for  that  purpose, 
to  be  valid,  is  merely  for  protection  of  cor- 
poration, and  does  not  invalidate  tranter 
not  so  registered  as  between  former  owner 
and  vendee  or  pledgee,  who  has  done  every- 
thing necessary  under  rules  of  corporation 
to  entitle  him  to  perfected  transfer.  Cont- 
mercial  Bank  v.  KoHrigfU,  34  D.  317. 

Where  transfer  of  stock  is  required,  hf 
ordinance  of  corporation,  to  be  entered  upon 
transfer-book,  transferees  of  stock  will  not 
become  stockholders  prior  to  entry  on  tnns- 
fer-book.     8taU  v.  Harris,  36  D.  460. 

Title  to  railroad  ttock  is  given  by  r^gistr»> 
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tloa  of  ttockholder's  name  upon  stook-book 
of  oompany  opposite  namber  of  his  shares. 
Certificate  of  s&ock  does  not  oonstitate  title 
to  stock.  Ntw  Albany  tie.  M.  B,  Co.  ▼.  Me- 
ComUck,  71  D.  337. 

Where  certificate  book  shows  that  stock 
is  held  by  person  as  trustee,  officers  of  eor- 
poration  are  charged  with  notice  that  he 
does  not  hold  stock  in  bis  own  right.  Such 
officers  are  charged  with  notice  of  a  contract 
to  which  corporation  is  a  party.  Brewster 
▼.  Bartlc^,  99  D.  237. 

42.  Dividenda,  generally.  —  Directors 
are  not  personally  liable  to  creditors  of  com- 
pany for  amount  of  dividend  declared  by 
them  at  time  when  there  were  no  profits  to 
be  divided,  if  they  acted  in  good  faith,  in 
oiiataken  belief  tiiat  such  fund  existed. 
Lexington  etc  B  R.  r.  Bridge*,  46  D.  528. 

Whether  creditor  of  corporation  may 
maintain  action  at  law  against  directors  for 
declaring  dividend  when  there  was  no  fund 
to  be  divided,  qitare*    Hk 

Directors  may  rely  on  statute  of  limita- 
tions in  suit  in  chancery  brought  against 
them  by  judgment  creditor  of  company  to 
render  them  personally  liable  for  amount  of 
dividend  which  they  had  improperly  distrib- 
uted to  stockholders  at  time  when  there 
were  in  fact  no  profits  to  be  divided  amongst 
them.     lb. 

Statute  of  limitations  does  not  run  against 
actioa  for  dividends  of  stockholder  in  corpo- 
ration until  after  demand  and  refusal,  or 
notice  that  stockholder's  right  to  dividends 
is  denied.  PhUadeiphia  etc  R.  B.  y.  CoweU, 
70  D.  128. 

Funds  of  corporation  are  to  be  distributed 
among  those  who  are  its  stockholders  at 
time  when  dividend  is  declared,  no  matter 
when  such  funds  accrued.  Ooodwin  v.  hardy, 
99  D.  758. 

Corporation  cannot,  by  resolution  or  by- 
laws, impose  personal  and  individual  liability 
upon  its  members,  unless  power  is  specifi* 
cally  granted  in  charter  or  by  general  stat- 
ute. Capital  stock  is  fund  out  of  which  debts 
of  corporation  must  be  paid,  and  dividends 
•f  profit  alreadv  paid  to  stockholders  can- 
not be  reached  by  creditors  of  corpora- 
tion. Bonds  due  to  corporation  (as  for  rent) 
may  be  reached  by  proper  process.  Beid  v. 
JiMtonton  Mfg.  Co,,  2  R.  563. 

Statute  providing  that  all  dividends  de- 
clared by  any  corporation,  which  are  not 
claimed  within  five  years,  by  persons  entitled 
thereto,  shall  be  devoted  to  a  public  use,  is 
unconstitutional.  UnhersUy  v.  North  Canh 
Una  R,  B.  Co.,  22  R.  671. 

43.  Ouaxanteed  dividends.  —  The 
guaranty  of  a  dividend  by  a  corporation,  or 
"guaranteed  dividends,"  means  only  a 
pledge  of  funds  legally  applicable  to  pur- 

resof  a  dividend.     Ta/l  v.  Hartford  etc 
B.  Co.,  5  R,  575. 
Preferred  stock  of  corporation  was  issued 


in  pursuance  of  resolution  of  directors,  con- 
taining this:  "Upon  which  a  semi-annual 
dividend  of  five  per  cent»  payable  in  each 
year,  shall  be  guaranteed  by  the  eompany." 
Certificates  of  such  stock  oontained  this 
announcement,  "five  ner  cent  semi-annual 
dividend  guaranteed.  Held,  that  under 
guaranty  preference  stockholders  were  en- 
titled to  five  per  cent  semi-annual  dividends, 
when  there  were  profits  to  pay  them,  and 
not  otherwise.  Lockhardt  ▼.  Van  Al$tyne^ 
18  R.  156. 

44.  Conflicting  rights  to  dividends.* 
—  Dividends  due  when  notice  of  assign- 
ment of  stock  was  received  may  be  re- 
tained as  security  for  indebtedness  of  as- 
signor to  company.  Sargent  ▼.  FtxinkUn 
Ins.  Co.,  19  D.  306. 

A  stockholder  who  alleges  that  his  right 
to  participate  in  a  dividend  declared  by  cor- 
poration has  l)een  wrongfully  denied  by  it 
cannot  maintain  action  in  first  instance  for 
money  had  and  received  against  another 
stockholder  who  has  participated  in  such 
dividend.  Peekham  v.  Vaa  Wagenen,  88  R^ 
392. 

Where  corporation  makes  dividend  of  pro* 
ceeds  of  sale  of  part  of  its  oriffinal  franchise 
and  property,  it  will  be  regarded,  as  between 
life  tenant  and  remainderman  of  part  of 
stock,  as  capital,  and  not  as  income,  r  tJiton'f 
Appeal,  44  &.  116. 

When  a  corporation  declares  a  dividend 
on  its  stock  payable  in  money,  the  stock* 
holder  at  the  time,  whether  life  tenant  or 
remainderman,  is  entitled  to  it,  irrespective 
of  its  source,  amount,  or  length  of  tiin^  in 
which  it  was  earned.  Bkhardion  v.  Bichard' 
son,  46  R.  428.t 

Person  who  was  entitled  for  life  to  divi- 
dends on  certain  bank  stock,  "to  be  paid 
half-yearly  as  they  shall  be  received  trom 
the  bank,"  having  died  just  before  semi- 
annual dividend  was  declared, — held,  that 
dividend  should  be  apportioned  and  part  paid 
to  his  executor.     Mb  parte  BtUledge^  14  D. 

6964 

Sale  of  shares  of  stock  in  railroad  oom- 
pany carries  with  it  dividends  declared  by 
company,  when  they  are  to  be  paid  at  day 
subsequent  to  transfer  of  stock.  Therefore, 
wiien  defendant  oompany  declared  dividend 
on  its  stock,  on  sixteenth  day  of  February, 
1870,  to  be  paid  on  first  days  of  April  and 
July  thereafter,  and  owner  of  certain  shares 
sold  and  transferred  same  on  seventeeuth 
day  of  Febroary, — held,  that  purchaser  ac- 
quired dividends,  as  well  as  stock.  Burroughs 
V.  JHortfi  Carolina  B.  B.  Co.,  12  R.  611. 

*  Rights  and  remedies  of  stockholders  with 
reipect  thereto,  see  note,  99  D.  751-766. 

Extra  dividendB,  whether  go  to  eorpiis  of  trust 
fund,  see  note.  24  &.  10»-172. 

t  Right  of  tenant  for  life  to  dividends,  see  noteu 
M  R.  •J64-269. 

I  Appordonment  of  dividends,  see  notes*  14  IK 
694,6»5i  81  J).  68^ 
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Plaintiff  sold  to  defendant  stock  in  ccrpo- 
ration,  reserving  "all  profits  and  dividends 
ot  and  upon  snch  stock  up  to  January  then 
next  No  dividend  was  declared  till  April. 
In  action  to  recover  dividend  then  declared, 
it  was  found  as  a  fact  that  part  of  it  was 
earned  prior  to  January.  Held^  that»  never* 
theless,  plaintiff  was  not  entitled  to  recover 
any  portion  of  the  dividend.  IJyait  v.  AUen, 
51  R.  449. 

L.  contracted,  previous  to  July  3d,  to  sell 
shares  to  B.  at  B.  s  option,  to  be  accepted  by 
July  16th.  On  last-named  day  shares  were 
transferred  to  K  On  July  3d,  dividend  on 
stock  was  declared  payable  August  1st.  Held, 
that  dividend  belonged  to  L.  Bright  ▼.  Lord, 
19  R.  732. 

45.  New  stock  in  lieu  of  dividends  — 
Stock  dividends  —  Capital  and  income. 
—  Money  in  hands  of  directors  may  be  in- 
come to  corporation:  but  it  is  not  so  to  a 
stockholder  till  a  dividend  is  made,  and 
where  company  invest  it  in  buildings  and 
machinery,  or  in  railroad  tracks,  depote,  roll- 
ing stock,  or  any  other  permanent  improve- 
ments for  enlarging  or  carrying  on  their 
legitimate  business,  it  never  becomes  income 
to  share-holder.  Investment  becomes  an  ac- 
cretion to  capital,  and  it  is  equally  so  whether 
they  increase  number  of  shares,  or  par  value 
of  shares,  or  leave  shares  unaltered.  So  if 
number  of  shares  is  increased  for  purposes 
merely  speculative,  it  is  an  increase  of  capi- 
tal stock,  and  not  of  income.  Miiioi  v.  Paine, 
96  D.  705.  S.  P.,  Hand  ▼.  Hubbell,  15  R. 
121. 

Qash  dividends  of  corporation,  however 
large,  are  to  be  regarded  as  income,  and 
stock  dividends,  however  made,  as  capital. 
A  cash  dividend  is  an  income  from  capital, 
and  a  stock  dividend  is  an  accretion  to  cap- 
ital.    Minoi  ▼.  Paine,  96  D.  705. 

Corporation  owning  property  may  increase 
either  income  or  capital  out  ox  money  in  its 
hands,  according  to  discretion  of  directors; 
and  courts  will  not  go  behind  their  action, 
and  attempt  to  ascertain  how  they  came  by 
funds  out  of  which  they  declare  either  cash 
•r  stock  dividends.     lb. 

Where  trust  fund  includes  shares  in  stock 
of  corporation,  and  income  of  snch  fund  is  to 
be  paid  to  one  nntil  his  death,  capital  then 
to  be  conveyed  to  another,  shares  of  addi- 
tional stock  distributed  to  trustee  as  lawful 
dividend  thereon  accrue  as  capital,  although 
they  represent  net  earnings  of  corporation. 
76. 

Prohibition  in  thirteenth  section  of  Cali- 
fornia oorporation  act  of  1853  against  decla- 
ration of  dividends,  except  from  surplus 
profits,  and  n gainst  division  or  withdrawal  of 
capital,  is  directed  against  trustees,  and  is 
designed  to  protect  creditors  as  snch,  and  to 
protect  stockholders  against  mismanagement 
in  distributing  capital  stock  in  form  of  divi- 
denda.     liarUn  v.  ZtlUrbach,  99  D.  365. 


Whether  dirtribation,  by  eorporation,  ol 
its  earnings  among  its  stockholders  is  appor- 
tionment of  stock,  or  division  of  profits,  de- 
pends upon  substance  and  intent  of  action  of 
corporation,  as  shown  by  its  votes.  Raemi  v. 
HubbeU,  15  R.  121. 

When  the  directors  vote  cash  dividend  for 
purpose  of  paying  for  new  stock  to  be  issued 
to  stockholders,  whole  transaction  oonstitnt- 
ing  in  fact  a  stock  dividend;  if  isaoe  of  stock 
is  void  because  of  non-oompliance  with  pro- 
visions of  Massachusetts  Statutes  of  1 870, 
chapter  179,  cash  dividend  will  fall  also^  and 
cannot  be  claimed  by  a  person  entitled  to  in* 
come  of  certain  shares  of  said  stock.     /&. 

Testator  bequeathed  *' income,  profit^  and 
products  "  of  certain  stock  to  person  for  lif^ 
remainder  over.  Afterward  corporation  in- 
creased its  capital  stock,  allowing  each  stock- 
holder option  to  take  at  par  as  many  new 
shares  as  he  held  of  old.  Trustees  mider 
will  sold  part  of  their  "  options  "  to  take  new 
shares,  and  with  proceeds  Donght  new  shares. 
Held,  that,  new  shares  were  capital  and  went 
to  remainderman.    Mo8$*4  Appeal,  24  R.  164. 

46.  Stock-jobbing— Interest  coupons 
payable  in  stock.  —  CorporatioD  issoed 
notes  with  interest  oonpons,  payable  to 
bearer  three  years  from  date,  and  containing 
this  provision:  "The  holder  hereof  may  "  oe 
a  day  named,  "  or  "  on  another  day  named, 
six  months  later,  "and  at  no  other  time,  ex- 
change this  note,  eonpons  not  due  being  at- 
tached, for  the  stock  of  the  companv  at  par, 
that  is,  for  one  share."  At  a  sabseqnent 
meeting  of  corporation,  before  first  date 
named  in  note,  it  was  voted  to  increase 
capital  stock,  and  stockholders  were  gives 
right  to  take  shares  at  par  therein,  in  pro- 
portion of  one  new  share  to  three  old  shues. 
At  time  notes  were  issmed,  there  was  in 
hands  of  trustees  sufficient  amount  of  fnll- 
paid  stock  of  corporation  sabjeot  to  its  con- 
trol, and  not  otherwise  appropriated,  to  en* 
able  it  to  perform  its  contract  to  deliver 
stock  for  notes.  Held,  that  bill  in  equity, 
filed  on  day  when  above-named  meeting  was 
held,  by  holder  of  said  notes^  to  enable  him 
to  share  on  equitable  terms  in  benefit  of 
issue  of  additional  shares,  coald  not  be  matn^ 
tained.  PraU  V.  Amerieam  Bell  Teiepkom 
Co.,  55  R.  465. 

IIL  RiGun  AHD  LiABiLrma   or  Sxock- 

HOLDSRS. 

I.  In  OeneraL 

47.  Who  are  members  of  a  corpora- 
tion. —  One  subscribing  another's  name  for 
shares  in  an  incorporated  eompany,  withoat 
authority  so  to  do,  does  not  become  member 
of  corporation,  but  he  will  be  liable  for  dam- 
ages in  action  on  the  case.  Saiem  li,  D.  CL  ▼. 
y^opes,  19  D.  363. 

Signing  constitution  and  by-laws  ef  eor> 
poration  constitutes  express  contract  sup- 
ported by  coiutideratioB  el  bsnelits  thsrealtsr 
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to  1m  reonyed,  entitling  signer  to  all  privi- 
leges,  sad  snbjecting  bim  to  all  duties  and 
penalties  presoribed  therein.  PalmeUo  Lodge 
T.  Fleming,  49  D.  604. 

Under  an  act  incorporating  certain  persons, 
and  those  thereafter  becoming  members,  as 
a  savings  institution  to  receive  deposits  upon 
interest,  and  providing,  '*  for  the  security  of 
the  depositors,"  that  corporators  and  their 
associates  shall  raise  capital  of  certain  sum 
to  be  divided  into  shares,  holders  of  which 
are  to  receive  dividends  of  profits,  and  capital 
to  be  liable  for  deposits,  and  providing  also 
that  directors  shall  have  power  to  regulate 
admission  of  members,  and  that  there  shall 
be  annual  meetings  of  members  and  commit- 
tee of  members  to  investigate  affairs  of  cor- 
poration, a  stockholder  does  not  become  a 
member  who  is  not  admitted  as  such,  nor 
does  one  originally  a  member  cease  member- 
ship on  parting  with  his  stock.  In  re  PhUa- 
delphia  Sav,  IruL,  30  D.  226. 

48.  Kights  of  members  as  such.  — 
Corporator  may  be  debtor  or  creditor  of 
corporation,  and  as  creditor  take  a  mort- 
gage.    Oordan  v.  PretiUni,  26  D.  75. 

One  member  of  incorporated  company  can- 
not release  debt  due  it.  Mania  v.  Mustdii" 
gum  Mfg.  Co.,  29  D.  372. 

Stockholder,  being  indorsee  of  note  made 
by  corporation,  cannot  recover  in  action 
against  indorser.  Bailey  v.  Bancker,  38  D. 
625. 

Distinction  between  company  acting  under 
mere  articles  of  association,  and  one  acting 
under  charter,  in  reference  to  control  of 
majority  over  constitution  of  company, 
pointed  out.  Padjic  B.  B.  v.  HugheB,  64  D. 
265. 

Individual  share-holder  of  railway  stock  is 
bound  by  action  of  board  of  stockholders,  so 
long  as  such  acts  are  regularlv  passed,  and 
within  scope  of  corporations  legitimate 
powers,  and  limited  to  promotion  of  particu- 
lar enterprise  contemplated  in  original  char- 
ter; and  stockholders  dissent,  even  in  most 
formal  manner,  will  not  relieve  him  from 
his  duty  and  obligation.  Martin  v.  Pemaoola 
etc.  R.  B.  Co.,  73  D.  713. 

49.  Bight  of  access  to  corporate 
books.  —  Stockholder  in  private  corpora- 
tion, alleging  misconduct  in  its  affairs,  being 
refused  access  to  books  and  information  con- 
cerning its  affairs,  may  have  mandamtu  to 
compel  production  of  its  books  and  papers  to 
enable  him  to  ascertain  and  secure  his  rights. 
Com.  V.  Pftanix  Iron  Co.,  51  R.  184. 

50.  SuspensiozL  —  Suspended  member 
of  Odd  Fellows'  lodge  is  liaule  for  all  dues 
accruing  after  his  suspension,  if  by-laws  so 
provide,  and  by-laws  be  reasonable,  and  for 
recovery  of  such  dues  action  lies.  PalmeUo 
Lodge  V.  HubbeO,  49  D.  604. 

5 1.  Expulsion.  — Without  express  power 
in  charter  of  corporation,  member  cannot 
be  disfranchised  unless  he  has  been  guilty  of 


some  offense,  which  either  affects  interest  or 
good  government  of  corporation,  or  is  indict- 
able by  law  of  the  land;  and  therefore  by-law 
authorizing  expulsion  of  member  for  vilify- 
ing any  of  the  members  is  void.  Com,  v 
St  Palriek's  Soe.,4D.  453. 

Directors  cannot  disfranchise  members 
under  clause  in  charter  giving  them  powei 
to  admit  members.  In  re  Philadelphia  Sop* 
Inst.,  30  D.  226w 

Corporator  in  private  civil  corporation  has 
property  in  franchise  of  which  he  cannot  be 
deprivea  without  due  process  of  law.  State 
V.  Georgia  M,  8oc,  95  D.  408. 

Visitorial  power  over  private  corporations, 
with  authority  to  redress  any  wrongs  which 
corporations  may  inflict  upon  members  is 
vested,  in  Georgia,  in  superior  courts  ol 
counties  where  such  corporations  are  located. 
Ih. 

Defendant,  a  oorporation«  was  empowered 
by  charter  to  expel  members  in  manner  to 
be  prescribed  bv  its  rules  and  by-laws.  By- 
law provided  n>r  expulsion  of  member  for 
non-fulfillment  of  any  contract,  whether 
written  or  verbal.  Held,  that  by-law  was 
reasonable,  and  authorised  expulsion  of  mem- 
ber refusinff  to  perform  coniraot  void  by 
statute  of  frauds.  Dickenson  T.  Chamber  qf 
Commerce,  9  R.  544. 

5d.  Seinstatemsnt.  —  Where  oorpo- 
ration  strikes  off  name  of  one  of  its  stock- 
holders, without  notice  and  without  giving 
him  an  opportunity  to  be  heard,  ma^tdamue 
will  be  granted  to  restore  him  to  his  rights. 
Deloicy  v.  Newie  Bio.  JSao.  Co,,  9  D.  636. 

Corporator  is  entitled  to  relief  by  mandaf 
mm,  where  he  has  dear  legal  right  which 
has  been  violated  by  corporation,  and  there 
is  no  other  adequate  legal  remedy  to  enforce 
it;  and  this  rule  has  not  been  changed  by 
section  3143  of  Georgia  code.  StaU  v. 
Georgia  M.  Soc,  95  D.  408. 

53.  Share-holder  estopped  to  deny 
corporate  existence.  —  Member  of  corpo- 
ration cannot,  in  action  for  his  subscription, 
allege  that  corporation  has  not  been  duly  or- 
ganized under  statute,  it  having  for  several 
years  transacted  business  as  such  corpora- 
tion. Chester  Glass  Co.  v.  Dewey,  8  D.  128; 
Busey  v.  Hooper,  6  R.  350. 

Stockholder  of  corporation,  whose  direc- 
tors, named  in  charter,  have  met  and  taken 
action  without  limits  of  state  creating  cor- 
poration, is  estopped  from  denying  ito  cor<' 
porate  existence,  where  he  has  subscribed 
for  its  stock  by  its  corporate  name,  paid 
installments  called  for  by  directors,  and  at- 
tended meetings  of  stockholders  and  voted 
at  elections.  0/Uo  etc.  B.  B.  Co.  v.  McPher' 
eon,  86  D.  128. 

Due  organization  and  right  of  mutual  in- 
surance company  to  act  under  its  charter  is 
presumed  in  absence  of  countervailing  proof 
in  suit  by  the  company  against  one  of  its 
mumburs  to  ruoover  asaessmeats»  -^if,  indeed. 
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defendant  is  not,  in  such  case,  estopped  from 
denying  them.  NaL  MtUual  J*.  Im,  Clou  ▼. 
Yeomana,  86  D.  610. 

Persons  holding  themselves  out  to  world 
as  stockholders  of  corporation,  and  thus  in- 
ducing persons  to  credit  corporation  and 
make  deposits  on  faith  of  its  valid  organiza- 
tion and  incUvidual  liabilitv  of  its  stock- 
holders, are  estopped  from  alleging  nnconsti- 
tationality  of  charter  as  a  means  of  escaping 
their  individual  liability.  McCartkff  r.  La- 
vamshe,  31  R.  83. 

54.  Stockholdffir'i  rmnedy  aMinst 
the  corporation,  generally.  —  Where 
capital  of  corporation  consists  in  amount 
paid  for  stock  therein  by  share-holders,  any 
money  advanced  by  them  beyond  what  is 
due  on  their  stock  becomes  a  debt  aeaiust 
corporation.  LexingUm  I4f€  etc  Iiu*  Do.  v. 
Page,  66  D.  166. 

Shareholders  have  as  much  right  to  con- 
tract with  corporation  m  if  they  were  stran- 
gers,   lb. 

Rights  and  remedies  ci  stockholders 
against  corporations  are  not  dependent  on 
capacity  in  which  they  own  shares  in  corpo- 
rate stock.  All  stand  on  perfect  equality  as 
to  rights  and  remedies.  One  who  holds 
shares  as  trustee  is  on  same  plane  as  one  who 
holds  them  in  his  own  right  TreadweU  v. 
SaMmry  Ufg.  Co,^  66  D.  490. 

Stockholder  may  sue  corporation  for  any 
eause  for  which  any  other  person  might  sue, 
being  deemed  a  stranger  to  artificial  body 
created  by  charter.  Bender^on  v.  San  AwUh 
niaetc  R.  R.  Co,,  67  D.  676. 

Corporators  may  have  remedy  in  amumptit 
against  corporation  for  any  injury  caused  by 
act  of  directors  in  disposing  unequally 
amouff  corporators  of  shares  of  authorized 
capitu  stock  which  remained  untaken  at 
time  of  incorporation.  Reem  r.  Bank  af 
MofUgomerp  Co,,  72  D.  726. 

In  suit  by  stockholder  ag[ainst  corporation 
and  its  officers  for  loss  sustained  by  disregard 
by  officers  of  by-laws  and  regulations, 
amount  of  such  less  would  be  measure  of 
relief.    NeaU  v.  ffiU,  76  D.  608. 

Where  parties  associate  themselves  as 
partners,  or  as  a  oorporation,  for  business  and 
time  specified  in  their  agreement  or  charter, 
objects  and  business  of  partnership  or  cor- 
poration cannot  be  changed,  abandoned,  or 
sold  out  within  time  specified  without  con* 
sent  of  all  partners  or  corporators;  one  part- 
ner or  corporator  can  prevent  it»  although, 
by  law,  a  majority  in  either  case  can  control 
or  manage  business  against  will  and  interest 
of  minority  so  long  as  it  is  within  soope  of 
partnership  or  charter.  Zabriskk  v.  Bcksktm- 
tack  etc  R.  R.  Co.,  90  D.  617. 

55.  inequity.  —  Minority  of  stock- 
holders may  maintain  suit  in  equitv  against 
directors,  against  corporation,  and  against 
all  others,  whether  individuals  or  corpora- 
tioui^  assisting  them  or  confederating  with 


them  to  restrain  such  corporation  and  di^ 
rectors  thereof  from  doing  acts  which  amooat 
to  violation  of  charters,  or  to  prevent  aoy 
misapplication  of  their  capital  or  profits 
which  might  result  in  lessening  dividends 
of  stockholders,  or  value  of  their  shares,  if 
acts  intended  to  be  done  create  what  in  law 
is  denominated  a  breach  of  trust.  And  jans- 
diotion  extends  to  inquire  into  end  enjoia 
any  proceedings  by  individuals  in  whaterer 
character  thej  may  profess  to  act^  if  subject 
of  complaint  is  implied  violation  of  corporats 
franchise,  or  denial  of  right  growing  out  of 
it»  for  which  there  is  not  an  adequate  rem* 
edy  at  law.  ilordk  v.  Eaderm  ML  E.  Ox,  77 
D.  732. 

Stockholder  in  an  incorporated  bank  may 
maintain  bill  in  equity  against  oorporation, 
directors,  and  other  stockholdera,  upon  it 
beinff  alleged  that  the^  have  been  guilty  of 
frandulent  practices,  tn  depreciating  value 
of  stock,  suspending  banking  operations,  re- 
fusing cash  payments  and  withholding  divi* 
denda  Taglior  v.  Mkam  BamorHmg  Ua,  2S 
D.  786. 

In  such  bill  oompUtnant  may  join  individ- 
ual stockholders  with  corporation,  and  may 
have  accounting  of  ttook  and  fnnd%  and  re» 
storation  of  whatever  may  have  been  f raadu- 
lently  withdrawn  from  oommoa  stock,    fk 

Where  debtor  transfers  shares  in  oorpora- 
tion to  his  creditor,  latter  agreeiiig  *'  to  ao 
count  for  the  said  shares,  or  reoonvey  them,* 
former  has  no  such  interest  therein  as  wUI 
enable  him  to  maintain  suit  in  equity  to 
compel  corporation  to  account  to  him  for 
profits  or  property.  Berwe^  v.  Feosii;  41 IX 
364. 

Corporation  is  not  trustee  for  stockholders 
with  respect  to  its  ccurporate  property  ee 
as  to  be  subject  to  jurisdiction  of  court  of 
equity  at  suit  of  stockholder.  Bodgm  v. 
New  England  Screw  Co,,  53  D.  624. 

Cases  respecting  equity  juriadiotioa  over 
corporations  reviewed.    Rk 

Charter  is  not  contract  except  as  bctweea 
state  and  corporation;  and  where  it  makes 
stockholders  liable  for  corporate  debta,  lia- 
bility does  not  arise  out  of  contract,  so  as  fee 
give  equity  jurisdiction  of  suits  bj  stock- 
oldem  against  corporation,    /ft. 

Equity  bas  no  jurisdiction  to  decree  sals 
of  stock  taken  by  one  oorporation  in  another 
without  authority  from  charter,  so  as  to  dis- 
solve relation  between  corporatiotis  at  sail 
of  stockholder.    lb. 

Bill  in  equity  may  be  maintained  agaiasl 
corporation  only  when  there  is  no  plain  and 
adequate  remedy  at  law,  and  a  case  is  pre- 
sented which  entitles  party  to  equitable  re» 
lief  under  some  general  head  m  chanesry 
iurisdiotion.  This  rule  applies  te  stock- 
holders as  well  as  to  other  persona  Trmd^ 
weU  V.  aaUebnrp  Hfg.  Ga,  66  O.  48a 

Chancery  has  jurudiotion  at  suit  of  stock* 
holder  to  rsstnoa  eoiporatioA  Iroai 
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oerfcifieatM  of  deposit  with  intent  that  they 
■honld  circulate  as  money  when  it  has  no 
authority  so  to  do,  aud  such  issue  would 
subject  it  and  its  officers  to  losses  and  pen- 
alties, and  invoWe  a  violation  of  charter. 
Blis»T.  Anderton,  70  D.  511. 

Equity  will  not  grant  injunction  upon  bill 
by  stockholder  in  ^lank-road  oompanv,  re- 
straining company,  its  officers,  stockholders, 
etc.,  from  making  or  aiding  in  any  applioa- 
tior  to  legislature  to  abandon  or  chan^  an^ 
part  of  their  route,  on  ground  that  this 
would  be  fundamentally  chanring  objects  of 
company,  without  consent  of  complainant. 
Story  ▼.  /eney  Cky  e<e.  C%>.,  84  D.  184. 

Occupation  of  part  of  ancient  highway  on 
which  plank-road  is  constructed  by  railway, 
with  consent  ol  plank-road  company,  but 
without  consent  of  a  stockholder,  ulank-road 
company  having  been  authorised  oy  legisla- 
ture to  lay  rails  upon  their  road,  is  no  viola- 
tion of  rights  of  such  stockholder.    76. 

Sale  by  plank-road  company  of  whole  or 
part  cMf  their  road  to  raalroad  company,  with- 
out personal  consent  of  a  stockholder,  is 
not  such  infringement,  if  any,  of  his  rights, 
as  will  be  restnined  by  injunction.    lb. 

Change  of  route  of  plank-road  by  author- 
ity of  legiiUture,  at  instance  of  pUnk-road 
oompaay,  is  not  fundamental  chanffe  of  ob- 
jects of  company,  or  fundamental  iSteration 
of  structure  thereof^  which  equity  will  re- 
strain at  instance  of  stockholder.    /(. 

66.  Wh«a  rtockhold<wni  my  proceed 
aminst  offloem  or  dixootore.*-—  Holders 
of  shares  may  maintain  suits  against  officers 
and  other  share-holders  of  corporation  under 
certain  eiroumstanoes.  Moor  v.  Keosie,  02 
D.  66S. 

Stockholders  may  maintain  bill,  to  which 
corporation  is  party  defendant,  against  re- 
maining stockholders  who  have  majority  of 
stock  and  constitute  majority  of  directors, 
where  bill  cluu^es  such  directors  with  fraud- 
ulently combinmff  to  appronriate  funds  of 
corporation  for  weir  individual  benefit,  de- 
stroying business  and  depreciating  stock, 
imp^perlywithdrawingfundsof  corporation; 
eoooealing  their  amount  and  refusing  to  per- 
mit it  tone  charged  on  books,  or  to  permit 
suits  to  be  brought  for  its  recovery,  and 
threatening  to  seU  oorporation  property  for 
less  than  its  vmlns^  and  to  waste  and  destroy 
it  for  their  individual  benefit,  and  praying 
for  disclosure  and  account^  payment  of  what- 
ever may  be  due  to  corporation,  and  an  in- 
junction against  seUing  or  wastins  its  prop- 
erty.   Start  V.  Soiehkitt^  66  D.  6^. 

Courte  of  equity  have  no  jurisdiction  over 
oorporations  for  purpose  of  restraining  tiieir 
operations  or  wmdtng  up  their  concerns; 
but  such  courts  may  compel  officers  of  cor- 
poration to  account  for  any  breach  of  trust, 

*  Actions  hj  ■tockholders  sgslQst  ofHcera,  to 
call  them  to  aocount,  or  to  set  aalde  their  actsi 
Me  note,  a  J>.  aff7-ao0. 


jurisdiction  for  this  purposs,  however,  being 
exercised  over  officers  personally,  and  not 
over  corporation.     NeaU  v.  Hill,  76  D.  508. 

If  part  of  trustees  of  oorporation,  owning 
sufficient  stock  to  control  its  business,  con- 
duct it  in  a  grossly  negligent  manner,  syste- 
matically disre^rding  by-laws,  keeping  no 
account  of  receipts  or  expenditures,  and  fail- 
ing to  pay  their  own  assessments  without 
any  excuse,  a  stockholder  claiming  to  be 
injured  thereby  may  sue  in  equity  for  an 
account,  making  corporation  and  said  trustees 
alone  parties,  no  objection  being  taken  that 
all  stockholders  were  not  joined,  and  may 
therein  recover  against  said  trustees  for  any 
loss  oocasioned  by  such  negligent  or  improper 
conduct,    /ft. 

Injunction  may  issue  on  application  of 
stockholder  to  restrain  doing  of  some  act  by 
officers  of  corporation,  which,  if  done,  would 
result  in  injury  to  company;  but  if  act  is 
done,  injunction  can  afTora  no  remedy.  Sher» 
man  v.  Clark,  97  D.  616. 

When  officer  of  corporation  is  about  to  re- 
move company's  office  without  authority, 
and  it  is  shown  that  such  removal  would 
occasion  damage  to  stockholders,  an  injunc- 
tion might  be  granted  to  restrain  such  re- 
moval, but  aftw  office  has  been  removed  an 
iniunction  can  give  no  relief,    lb. 

Injunction  will  not  issue  at  suit  of  stock- 
holder, merely  because  officer  of  oorporation 
has  unlawfully  iisued  stock  to  himself,  as 
remedy  at  law  is  complete,  but  upon  proper 
showing  injunction  would  issue  to  restrain 
him  from  transferring  stock  to  third  person, 
or  he  might  be  enjoined  from  issuing  any 
more  stock  unlawfully.     /6. 

Share-holders  constitute  corporation  hav- 
ing stock,  and  not  directors.  Acts  of  latter 
may  be  inquired  into  by  former.  Simona  v. 
Vulean  OUSdi.  Co.,  100  D.  628. 

07.  When  they  may  not.  —  Action 
at  common  law  by  individual  stockholder 
against  directors  for  various  acts  of  negli- 
gence and  malfeasance,  by  which  capital  of 
corporation  was  wasted  and  lost,  ana  plain- 
tin  s  shares  rendered  valueless,  cannot  be 
maintained.    SmUh  v.  Hurd,  46  D.  690. 

Individual  stockholder  cannot  maintain 
bill  in  his  own  name  for  an  accounting 
against  corporate  officers  or  directors  having 
control  of  corporation,  charging  misconduct 
or  illegality,  when  charges  are  denied  in  an- 
swer, and  are  not  supported  by  proof.  Bt-ovm 
V.  Vandyke,  65  D.  2M. 

Stockholder  cannot  maintain  action  against 
directors  to  recover  compensation  for  dam- 
age suffered  In  contract  made  by  him  with 
such  corporation  through  fraudulent  votes 
and  acts  of  such  directors,  his  remedy  being 
properly  against  corporation  itself.  SmUh  v. 
Poor,  63  D.  672. 

Officers  of  corporation  are  not  chargeable 
with  loss  sustained  by  stockholder  in  diminu- 
tion of  value  of  siock,  alleged  to  have  been 
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eansed  by  mismanagement  of  o£ficerd,  unless 
it  very  clearly  appears  that  loss  was  occa- 
sioned by  their  gross  negligence  or  willful 
misconduct.     NeaU  ▼.  Bill,  76  D.  508. 

Conrt  cannot  say  that  it  is  dereliction  of 
duty  on  part  of  officer  of  corporation  to  re- 
fuse to  pay  claims  of  creditors  of  company 
with  company  money  deposited  with  him, 
nnless  bill  shows  that  it  was  his  duty,  and 
that  he  had  authority  to  pay  claims.  Sfiev' 
man  v,  Clark,  97  D.  516. 

Application  by  officer  of  corporation  for 
United  States  j^tent  to  mine  of  company 
will  not  be  enjoined,  unless  such  application 
is  likely  to  be  prejudicial  to  interests  of  com- 
pany, and  facts  showiug  such  to  be  case  must 
be  fully  stated,  to  authorize  issuance  of  in- 
junction,    lb. 

Officer  of  corporation  will  not  be  enjoined 
from  working  mine  of  company  upon  appli- 
cation of  dissatisfied  stockholder,  and  upon 
ground  that  such  officer  is  working  mine 
without  any  control  from  other  officers  of 
company,  but  without  alleging  that  it  is 
being  worked  in  a  manner  mjurious  to  all 
stockholders,     lb. 

Directors  cannot,  in  absence  of  any  fraud- 
ulent conduct,  embezzlement  or  misappropri- 
ation of  funds,  or  realization  of  proht,  not 
common  to  all  stockholders,  be  made  to  ac- 
count to  stockholders  for  losses  arising  from 
mismanagement  merely;  or  be  made  liable 
for  mistakes  of  judgment,  or  want  of  skill  or 
knowledge.     8pering*8  Appeal,  10  R.  684. 

68.  When  corporation  is  proper 
party  plaintiif.  —  Stockholders  have  an 
indirect  remedy  where  directors,  by  negli- 
gence, waste  and  lose  corporate  property. 
This  remedy  is  by  action  by  corporation,  in 
its  corporate  capacity,  to  obtain  redress  for 
injnries  to  common  property  by  recovery  of 
damages.     Sfniih  v.  Hurd,  46  D.  690. 

Corporation  is  proper  party  to  sue  di- 
rectors for  fraudulent  breach  of  trust,  in  first 
instance.  Hodqes  v.  New  England  Screw  Co. , 
63  D.  624. 

Suit  must  be  in  name  of  corporation,  and 
cannot  be  maintained  in  individual  stock- 
holder's name,  when  brought  to  compel  cor- 
porate officers  or  agents  to  account,  or  for 
misconduct,  except  where  justice  cannot 
otherwise  be  obtained,  and  where  directors, 
officers,  and  managers  having  control  of  cor- 

S oration  and  its  affairs  are  guilty  of  miscon- 
uct  amounting  to  breach  of  trust     Brown 
Y.   Vandyke,  55D.  250. 

Fraud  perpetrated  against  corporation  by 
any  or  all  of  directors  may  be  redressed  by 
action   in  name  of  corporation.     Simoni  v. 
Vulcan  OH  <6  if.  Co.,  100  D.  628. 

59.  Obtaining  corporation**  consent 
before  suit.  —  Stockholders  of  corporation 
cannot,  without  its  consent,  legally  obtained, 
bring  suit  in  equity  to  compel  its  officers  ana 
stents  to  account  and  make  settlements  with 
tEsBB,  for  moneys  of  corporation  rsosivod  by 


such  officers  and  agents.  Heney  t.  Fiusi< 
41  D.  364. 

Where  agents  of  corporation  have  acted 
fraudulently  towards  it,  wrong  is  pnmarilj 
committed  against  corporation,  and  until  \\ 
is  shown  that  corporation  is  incapable  of 
|p*anting  redress  to  its  stockholders,  or  thit 
it  improperly  and  collusively  refuses  to  do  sob 
they  cannot  bring  suit  to  redress  the  wrooi;. 
lb,;  Smith  ▼.  Poor,  63  D.  672.  And  this 
refusal  must  be  averred.  Doud  t.  fFiaa>s«iji 
etc  Ry  Co.,  56  R.  620. 

Individual  stockholder  may  maintain  so 
equitable  action  w^nst  directors  for  miscon- 
duct in  office.  Where  corporation  itaelf  is 
liable,  or,  through  fraud  or  ooUusion,  oiniu 
to  sue,  and  when  directors  are  charged  with 
fraud,  it  is  not  necessary  for  stockholder  to 
apply  to  them  for  use  of  corporate  name  io 
bringing  suit.  Muuina  v,  Ooldikwaite,  7  B. 
281. 

60. and  effect  of  its  refusaL  — 

Stockholders  may  sue  directors  for  fraudu- 
lent breach  of  trust,  in  their  own  names,  if 
corporation  refuses  to  sue  or  is  still  coo- 
trolled  by  defendants.  Hodget  ▼•  New  Eftg- 
land  Screw  Co,,  53  D.  624. 

Stockholders  cannot  maintain  action  ac- 
cruing to  corporation  for  breach  of  contract, 
and  which  its  officers  and  directors  refuse  to 
bring.  SUUUry  v.  SL  Lotos  etc  Trane.  Co., 
60  R.  245. 

61.  Stockholder**  rights  of  action 
against  third  persons.  —  Individaal 
stockholder  cannot  justify  original  bill  in 
his  own  name  to  restrain  an  action  at  law 
against  the  corporation,  on  the  ground  that 
a  bill  against  it  to  foreclose  a  mortgage,  in- 
tended to  secure  the  same  debt,  but  a  dis- 
tinct proceeding  ha  1  been  filed,  and  which 
he  had  been  permitted  to  answer.  Brown  v. 
Vandyke,  55  D.  250. 

In  a  suit  to  foreclose  a  mortgaf{e  given  by 
a  stock  company  to  secure  certain  of  its 
bonds,  there  was  a  judgment  by  default 
taken  against  the  company,  whereupon  an 
individual  stockholder  oled  a  plea  of  inter- 
vention, setting  up  that  the  bonds  were 
fraudulently  issuea  by  the  directors,  anil 
charging  collusion  between  the  plaintiff  and 
the  officers  of  the  company.  On  demurrer, 
—  held,  that  the  plea  was  good.  Muama  v. 
GoldthwaUe,  7  R.  281. 

2.  StibiKripihna /or  Stock. 

62.  General  nature  and  incidents  of 
the  contoact.* — The  mere  fact  of  a  sub- 
scription to  the  shares  of  a  corporation  makes 
a  subscriber  liable  for  the  amount  of  his  sob- 
scription.  Imtoner.  Framlifort  Bridge  €»., 
5D.  638. 

Where  one  subscribed  a  writing  with 
others  for  the  purpose  of  associating  them- 
selves to  carry  on  a  particular  business,  snch 

*  Subscriptions  dlstin^lshed  from  offen  ao4 
sgresmsBts  to  sutMcrlbSb  see  uotSb  *i  A.  SiEHMeL 
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7/eraon  will  be  liable,  after  the  incorporation, 
for  the  amount  subscribed,  although  he 
aigaed  the  subscription  after  its  date  and 
■ubdequent  to  the  act  of  incorporation. 
Chester  Glass  Co,  ▼.  Dewey,  8D.  128. 

Where  notice  is  directed  to  be  given  of  the 
time  and  place  for  receiving  subscriptions  for 
stock,  the  object  is  to  prevent  a  monopoly 
of  tlie  stock,  and  one  who  has  subscribed 
cannot  object  to  the  want  of  such  notice. 
IJiUjersiown  7*.  Road  v.  Oreeger,  9  D.  496. 

Subscriptions  to  a  corporation  for  the  lo- 
cation of  a  public  road  are  subject  to  th« 
power  of  the  legislature  to  change  the  loca- 
tiou  of  a  road  at  an  intermediate  point,  un- 
less the  contrary  be  expressed.  Irvin  T. 
Turnpihe  Co.,  23  D.  63. 

£^ch  subscription  to  stock  of  eorporation 
U  independent  contract,  and  tn  no  way  con- 
nected with  or  dependent  upon  the  terms  or 
agreements  concerning  other  subscriptions. 
Conneeticta  etc  B.  B.  Co,  r.  BaiUy^  68  D. 
181. 

Corporation  formed  from  aatociatton  of 
individuals  for  business  purposes,  without 
the  consent  of  a  subscriber  to  the  association, 
cannot  recover  on  subscriber's  subscription 
for  money  laid  out  and  expended  by  itself 
for  the  use  of  the  defendant^  as  there  is  no 
consideration  between  the  parties,  nor  for 
money  expended  by  the  association  before 
the  incorporation,  as  the  eorporation  is  not 
identified  with  those  whose  money  was  ex- 
pended. Maduas  Hotel  Co.  ▼.  CoyU,  68  D. 
712. 

Contract  of  subscription  to  stock  is  com- 
plete as  soon  as  the  corporation  is  organized, 
and  has  proceeded  regularly  to  ascertain 
who  are  its  corporators.  PaioUeoi  B.  B.  Co, 
T.  White,  66  D.  257. 

Contract  of  subscription  of  railroad  stock 
becomes  complete  and  absolute,  and  sub- 
scriber becomes  stockholder,  when  the  sub- 
scription is  accepted  and  entry  thereof  made 
on  the  company  books.  New  Albany  ete. 
B,  B.  Co.  V.  McCorniick,  71  D.  337. 

Where  no  place  of  performance  is  men- 
tioned in  contract  made  in  one  state  to  sub- 
scribe to  shares  in  the  stock  of  a  railroad 
corporation  established  by  the  laws  of 
another  state,  and  having  its  rodd  and  treas- 
ury there,  the  contract  is  to  be  performed  in 
the  latter  state,  and  is  to  be  construed  by 
the  laws  thereof.  Penobscot  etc  B.  B.  Co.  ▼. 
BartleU,  71  D.  763. 

Agreements  to  take  stock  in  railroad  cor- 
poration and  private  contracts  are  not  gov- 
erned by  the  same  rules.  Martin  v.  PensO' 
cola  etc  B.  B.  Co,,  73  D.  713. 

Stock  subscription  is  a  contract  between 
corporation  on  one  side,  and  subscriber  on 
other,  and  conrts  will  enforce  it  for  or  against 
either.    Blunt  v.  Walker,  78  D.  709. 

Power  conferred  by  charter  upon  directors      .„         *w_...      w  ^  i.j 

to<)A<M/1*  4>imA    •«««•»»«•  on.i  nJUr>^.f;»».  :»       •Fonn  of  subscription,  how  made,  necesalty  of 
decide  time,  manner,  and  proportions  m    »  writing  and  payment  of  deposit,  and  street  o| 

WDioh  tbe  ttookliQlders  shall  pay  for  their  i  fraud,  see  note.  Si  D.  8i^2'-4J^ 


respective  shares  authorixes  them  to  give  a 
subscriber  credit.     lb. 

By  act  of  subscribing  to  capital  stock  of 
incorporated  association,  each  associate  un- 
dertakes to  raise  his  proportion  of  the  capi* 
tal  as  it  may  be  called  for  by  the  directors. 
Merrimae  M.  Co.  v.  Levy,  93  D.  097. 

Subscriber  to  stock  and  member  of  corpo- 
ration must  be  presumed  to  know  the  terms 
of  his  subscription.  Qermantown  etc  B.  B, 
Co.  V.  FUler,  100  D.  546. 

Mere  fact  of  subscribing  to  the  stock  of  an 
incorporated  company  does  not  constitute  the 
subscriber  a  stocxholder;  but  it  seems  that 
such  a  subscription  puts  it  in  his  power  to 
beoome  a  stockholder,  by  cotnpellinff  the 
corporation  to  give  him  the  legal  evidence 
of  his  being  a  stockholder,  upon  his  comply- 
ing with  the  terms  of  the  subscription. 
Busey  v.  Hooper,  6  R.  350. 

A  gratuitous  subscription,  to  promote  the 
objects  for  which  a  corporation  is  established, 
cannot  be  enforced  unless  the  promisee  has, 
in  reliance  on  the  promise  sued  on,  done 
something,  or  incurred  or  assumed  some  lia* 
bility  or  obligation:  and  it  is  not  sufficient 
that  others  were  led  to  subscribe  by  the  sub- 
scription sought  to  be  enforced.  Cottage 
Street  Heth.  Church  r.  Kendall,  23  R.  286. 

68.  Form,  validity,  eta*  —  Subscrip- 
tion by  which  one  agrees  to  pay  to  a  corpo- 
ration a  certain  sum  for  every  share  of  stock 
set  opposite  his  name,  in  such  manner  and 
proportion  and  at  such  time  and  place  as 
shall  be  determined  by  the  trustees  of  the 
company,  is  a  promissory  note  within  the 
statute,  although  the  word  ''bearer,"  or 
"  order,"  is  not  used,  and  no  considera- 
tion need  be  averred  in  the  declaration. 
Dutdiess  Cotton  Manm^actory  v.  DavU,  7  D. 
459. 

Subscription  is  not  void  from  mistake  in 
corporate  name,  and  the  contract  will  oper- 
ate in  favor  of  those  for  whose  benefit  it  was 
intended.  Milfrnd  etc  Co.  v.  Brush,  36  D. 
78. 

Provision  in  stock  subscription  prescribe 
ing  penalty  variant  from  that  designated  in 
the  charter  of  the  corporation  will  be  con- 
sidered either  as  surplusage  or  as  cumula- 
tive, and  will  not  be  construed  as  a  condi- 
tion for  the  benefit  of  the  subscriber.  Kirk' 
sey  V.  Florida  etc  Plank  Road  Co.,  68  D.  426. 

The  charter  of  a  corporation  provided 
that  its  capital  stock  should  be  "divided 
into  shares  of  one  hundred  dollars  each,  and 
five  dollars  on  each  share  shall  be  paid  at 
the  time  of  subscribing."  Held,  that  the 
payment  of  five  dollars  at  the  time  of 
subscribins  was  not  essential  to  the  valid- 
ity of  a  subscription  for  stock.  Minneapolis 
etc  B,  B.  Co.  V.  Bassett,  18  K  376.  S.  P., 
Hibernia  T.  Corp.  v.  Henderson,  11  D.  59.^. 


A  writifis,  veritixig  ao  aasociation  for  the 
parposa  of  oreanising  a  bank,  and  stating 
among  other  tilings,  "the  names  and  resi- 
denoe  of  the  share-holders,  with  the  number 
of  shares  held  by  eaeh,"  and  sabecribed  by 
the  ineoTporators,  eonstitates  a  sabsoriptioa 
to  the  oapital  stock,  oa  the  part  of  the 
signers,  and  binds  them  to  pay  for  the  nam- 
hw  of  shares  set  opposite  their  respectiTe 
names.    NttlUm  r.  Claifton,  87  R.  213. 

64.  Subscriptioiui  prior  to  organiza- 
tion. —  Mutuality  of  obligation  exists  in 
terms  of  subscription  to  corporate  stock, 
although  the  subscription  was  subject  to  the 
acceptance  or  rejection  of  commissioners 
until  the  organimtion  of  the  corporation;  it 
not  appearing  that  the  subscription  was  re- 

t'ectea  by  the  commissioners  or  disafiirmed 
»y  the  corporation  when  it  became  organised. 
Cotmeetieut  tie.  £L  R.  Oo.  r.  BaUeM^  58  D. 
181. 

Written  promise  to  take  a  certain  number 
of  shares  oi  stock  in  a  corporation  which  it  is 

Eroposed  to  organise  becomes  a  valid  and 
i  tiding  contract  by  the  subseciuent  organi- 
sation of  the  corporation,  and  its  acceptance 
of  the  subscription.  Penobteoi  R.  R.  Oo,  t, 
Dummer^  63  D.  654. 

Stock  subscription  is  not  invalidated  by 
irresponsibility  of  other  subscribers  for 
shares  necessary  to  be  subscribed  before  the 
orsanization  of  the  corporation,  if  such  other 
snuacriptions  were  made  and  accepted  by  the 
company  in  good  faith,  the  subscribers  being 
apparently  responsible,  and  evidence  of  their 
irresponsibility  is  no  defense  to  an  action  on 
a  subscription  of  another  share-holder.  Pe- 
«o6foo<  R.  R.  Co.  V.  WkUe,  66  D.  257. 

Subecribers  to  common  fund  for  common 
purpose  become  an  aasociation  of  persons 
united  for  the  carryiuff  out  of  such  purpose, 
as  soon  as  the  stipulated  amount  of  money  has 
been  subscribed;  and  such  act  of  association 
involves  an  agreenient  to  organize  for  the 
purpose  contemplated.  Mtdiitboro*  Academy 
V.  Robirmm,  78  D.  421. 

Each  subscription  to  common  fund  for 
common  purpose  is  a  contract  by  each  associ- 
ate with  his  fellows,  in  connderation  of  sim- 1 
ilar  contracts  by  them  to  contribute  to  the 
common  fund  ti&e  amount  subscribed,  and 
when  the  full  sum  is  subscribed  and  the  asso- 
ciation organized,  raises  a  duty  and  liability 
on  the  put  of  each  subscriber  to  pay  the 
sum  subscribed.    /& 

Organization  by  legal  incorporation  of 
persons  who  have  subscribed  to  a  common 
fund  for  a  common  purpose,  when  regularly 
accomplished  by  the  common  consent  of  the 
associates,  constitutes  the  corporation  the 
true  and  only  organisation  to  which  sub- 
scriptions are  to  be  paid,  and  the  proper  and 
legal  par^  to  demand  and  enforce  their  pay- 
ment.   /& 

Subscription  in  aid  of  corporation  not  yet 
formed   iaurse   to   benefit   of    eorporation 
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thereafter  created.     QriswM  v.  Pwria  Ud' 
versity,  79  D.  361. 

Kote  given  for  -pnrpp&B  of  inereasfaig  cap 
ital  stock  of  mutual  insurance  company,  to 
the  amount  required  by  statute  to  be  snb- 
■oribed  prior  to  its  organization,  is  payable 
absolutelv;  a  private  agreement  that,  after 
passing  toe  examination  of  the  oomroission- 
ers  provided  for  by  law  for  the  purpose  of 
ascertaining  the  fact  of  the  subecription  of 
the  proper  amount  of  capital,  it  should  be 

g'ven  up  and  a  lesser  one  substituted,  is  a 
and  upon  the  law;  and  the  maker  remains 
liable  though  such  note  be  surrendered  and 
destroyed.     Tuckerman  v.  Brown^  88  0. 386. 

Preponderance  of  authority  in  favor  of 
strict  compliance  with  provisions  of '  charter 
in  cases  <n  stock  subscription  prior  to  tiie 
organization  of  an  incorporated  company  is 
such  as  is  not  to  be  disregarded.  Tagffori  v. 
Wesiem  etc  R.  R,  Co,,  &  D.  76a 

In  cases  of  stock  subscription  prior  to  or> 
ganization  of  incorporated  company,  strict 
compliance  must  be  shown  with  the  ehsrter 
as  a  general  rule,  though  in  some  oases  a 
compliance  will  be  preeumed,  and  in  others 
it  may  be  waived.    lb. 

Distinction  between  stock  snbscriptiens 
prior  and  subsequent  to  orsanization  of  in- 
corporated company  is  deariy  recognixed  in 
Maryland.    lb. 

An  oral  promise  pendinff  the  organizatioa 
of  a  corporation  to  take  shares  of  the  stock 
does  not  constitute  the  promisor  a  stock- 
holder or  memlier,  and  will  not  support  a 
note  given  by  him  to  pay  for  such  shares. 
Fanning  v.  Ins,  Co,,  41  K.  617. 

65.  Conditioxial  •ubscriptiona.*-- 
Conditional  subscriptions  for  railroad  stock 
may  be  valid.  New  Aibany  eic  R.  R.  Oa.  r. 
McOorfniek,  71  D.  337. 

Subscribers  are  bound  to  pay  for  railroad 
stock  subscribed  by  them  upon  the  location 
of  the  road  so  as  to  make  a  designated  town 
a  point,  and  before  its  construction,  where 
they  agree  to  pay  for  the  shares  "at such 
times  and  places  as  may  be  required  by  the 
board  of  directors,**  upon  condition  that  the 
road  "  shall  be  located  and  constructed  **  so 
as  to  make  such  town  a  point  in  the  road. 
McMiUan  v.  MayemlU  etc.  R.  R.  Co.,  61  D. 
181.  S.  P.,  Sfortanbwrg  etc.  R.  R.  Co.  r.  D* 
Graffenmd,  78  D.  476. 

Stock  subscription  cannot  be  delivered  in 
escrow  to  commissioners  appointed  to  receive 
subscriptions,  to  take  effect  only  on  a  speci- 
fied condition,  but  the  subscription  is 
absolute,  and  the  non-performanoe  of  the 
condition  is  no  defense.  Wigki  v.  Sketby  R. 
R,  Co.,  63  D.  522. 

Under  a  contract  to  "  take  and  fill "  a  cer* 
tain  number  of  shares  in  the  capital  stock  ef 
a  railroad  corporation  established  in  Maine^ 
which  by  its  charter  is  to  consist  of  not  1< 


*  Subscriptions  npon  oondittoa,  see  nota^  U 
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than  foar  thousand  nar  more  than  ten  them- 
MkQd  shares,  on  condition  that  "  the  corpo- 
ration may  organize  when  fonr  thousand 
shares  shall  have  been  subscribed,  but  no 
contract  for  building  and  completing  the 
road  shall  be  entered  into  until  seven  thou- 
sand sliares  have  been  subscribed,"  the  lia- 
bility of  the  subscriber  attaches  when  four 
thousand  shares  have  boon  subscribed,  and 
tlie  corporation  has  organized  and  passed  a 
vote  to  dispose  of  the  residue  of  the  stock 
authorixed  by  the  charter,  though  no  vote  is 
passed  fixing  the  amount  of  the  stock,  and 
the  ten  thousand  shares  have  not  been  taken. 
Fenohtcoi  etc  R,  R.  Co,  v.  BartleU,  71  D.  753. 

Subscription  to  stock  of  company,  with 
the  understanding  of  the  president  that  the 
stock  is  not  to  be  paid  for  or  held,  but  is  to 
be  canceled,  is  a  fraud  upon  all  subsequent 
suliscribers,  snd  holds  the  party  thus  sub- 
scribing to  the  responsibilities  of  a  bona  fide 
subscriber.  Robmun  v.  PiUabwrgh  He,  R,  R, 
Co.,  72  D.  792. 

Memoranduip.  added  on  formal  subscrip- 
tion of  stock  is  presumed  to  have  been  made 
at  the  time  of  tne  subscription,  when  there 
is  no  proof  to  the  contrary.     Rk 

Condition  in  subscription  to  stock  of  rail- 
road company,  that  road  should  be  located 
and  constancted  along  designated  route,  is 
not  condition  precedent,  requiring  the  actual 
construction  and  completion  of  the  road  be- 
fore payment  could  ue  required,  but  only 
means  that  when  the  road  was  located  and 
constructed  it  should  occupy  the  route  desig- 
nated.    Miller  v.  PitUhwgh  etc,  R.  R,  Co., 

80  D.  57a     Contra^  see  Parker  t.  Thomas, 

81  U.  385. 
Conditional  subscription  to  stock  is  a  con- 
tinuing offer,  which  is  final  and  absolute 
when  accepted;  and  is  not  contrary  to  public 
imlicy,  for  all  subscriptions  thus  ultimately 
i»ecome  unconditional  and  absolute.  Tag^ 
gart  v.    WesL  MaryUtwI  R.  R,  Co.,  89  D.  760. 

All  contracts  for  stock  made  subsequent  to 
formation  of  incorporated  company,  in  con- 
sideration of  particular  location,  as  of  a  rail- 
road track,  will,  when  complied  with  by  the 
company,  be  as  binding  on  both  parties  as 
if  the  contract  had  been  absolute  and  uncon- 
ditional. /&.  S.  P.,  McMillan  ▼.  MaysviUe 
etc  R,  R.  Co.,  61  D.  181. 

Where  corporation  recognizes  act  of  person 
in  taking  subscriptions  to  its  stock  by  re- 
ceiving and  registering  such  subscriptions 
among  the  conditional  subscriptions,  so  far 
as  they  belong  to  that  class,  it  amounts  to  a 
previous  appointment  of  such  person  as  an 
agent  for  that  purpose.  Tuggari  v.  Went. 
Maryland  R,  R.  Co.,  89  D.  760. 

Substantial  compliance  with  condition  in 
note  ^iven  for  railroad  stock,  that  the  road 
must  be  completed  to  a  given  point  within  a 
^ven  time,  is  sufiiciout;  ana  where  the 
issue  as  to  whether  the  road  was  completed 
or  not  is  fairly  put  to  the  jury,  and  they  find 


that  it  was,  and  there  was  evidence  to  sns" 
tain  the  verdict,  it  will  not  be  disturbed, 
although  it  was  proved  that  the  road  was  aot 
in  complete  running  order  for  passengers  and 
freight     Jackson  v.  Siockhridfje,  94  D.  290. 

66.  Abandonment  or  revocation  of 
subscription.  ~  Subscriber  to  a  corpora- 
tion's stock  cannot,  by  annonncins  his  with- 
drawal from  the  corpora tiou,  absolve  himself 
from  liability  to  pay  any  further  installments. 
8elma  T,  R,  R.  Co.  v.  Tipton,  39  D.  344.  • 

Statutory  provision  for  sale  of  delinquent 
stock  is  merely  for  benefit  of  corporation, 
and  is  not  to  be  construed  a  privilege  of 
the  stockholder  to  abandon  his  shares  at 
will     HigfUower  v.  Thornton,  62  D.  412. 

Certificates  of  stock  in  a  corporation  were 
issued  and  paid  for  under  a  contract  in 
writing  agreeing  to  subscribe  therefor,  and 
reserving  to  the  subscriber  the  right  to  with- 
draw the  money  paid  and  to  have  the  sub- 
scription canceled.  Held,  that  the  contract 
was  void  as  to  subsequent  subscribers.  Mel- 
vin  V.  Lamar  ins.  Co.,  22  R.  199. 

67.  Apportionment  of  stock  by  com- 
missioners. — Commissioners  to  receive  sub- 
scriptions for  stock  are  trustees,  whose  acts 
may  be  controlled  by  a  court  of  equity  upon 
a  bill  filed  by  stockholders,  or  subscribers, 
or  persons  seeking  sul>scriptions,  but  an  in- 
formation is  not  tile  proper  proceeding.  AU'y- 
Oen.  V.  Stet^nti,  22  D.  626. 

Receiving  subscriptions  of  stock  is  a  mitiis 
terial  act  under  a  statute  authorizing  com* 
missioners  to  take  subscriptions,  and  subse- 
quently to  distribute  the  stock,  and  such  act 
may  be  performed  by  an  agent  or  deputy, 
or  by  one  without  authority,  whose  act  is 
afterwards  ratified  by  the  commissioners. 
Crocker  v.  Crane,  34  D.  228. 

Distribution  of  stock  is  a  judicial  act  under 
a  statute  empowering  certain  comniissioners 
to  distribute  the  stock  of  a  corporation 
among  the  subscribers  '*  in  such  manner  as 
they  shall  deem  most  conducive  to  the  inter- 
ests of  the  said  corporation,*'  and  all  the 
commissioners  must  be  present  and  consult 
respecting  such  distribution,  or  the  proceed- 
ing will  be  vrithout  jurisdiction  and  void.  lb. 

Commissioners  exercising  judicial  powers 
under  a  statute  must  all  meet  and  cousulti 
though  a  majority  may  decide,     ih. 

Fraud  practiced  by  commissioner  upon 
hie  co-commissioners  as  to  the  distribution 
of  stock,  that  being  a  matter  in  which  they 
are  acting  judicially,  does  not  render  their 
proceedings  void  as  respects  the  subscribers, 
if  they  have  jurisdiction  in  the  premisea 
ib. 

'  Check  given  for  stock  incorporation  which 
acquires  no  existence  because  the  stock  is 
not  distributed  by  the  number  of  eomniis- 
sioners  required  to  constitute  a  legal  board, 
is  void  for  want  of  consideration,     fh. 

*  Withdrawal  or  release  of  subscriber,  see  nots, 
81  D.  899-401. 
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C«rtifioate  of  board  of  eommissionen  if 
oonclnsive  upon  the  Talidity  of  Bubscriptions 
to  stock*  the  amount  thereof,  and  on  the 
qaestion  of  legal  organization,  when  the 
commissioners  are  appointed  under  an  act  of 
the  legislature  to  find  and  certify  on  these 
facts.  ConneeUeiU  etc  R.  E.  C^  r,  Bailey^ 
68  D.  181. 

Representations  to  subscribers  to  stock  in 
railroad  company,  by  the  commissioners  ap- 
pointed to  receive  stock  subscriptions,  as  to 
the  future  location  of  the  road,  where  the 
commissioners,  by  the  terms  of  the  charter, 
have  nothing  to  do  with  the  location,  cannot 
render  the  subscriptions  invalid,  where  it  is 
not  shown  that  the  subscribers  were  igno- 
rant of  the  terms  of  the  charter,  or  that  Uiey 
were  deceived  or  misled  by  the  commis- 
sioners.   Wiahi  T.  Shelby  R.  R,  Co,,  63  D.  522. 

Signing  of  notice  of  opening  of  books  of  sub- 
scription to  stock  by  a  majority  only  of  the 
persons  appointed  by  the  charter  to  saper- 
intend  the  organization  of  the  corporation, 
where  the  charter  provides  simply  that  the 
books  shall  be  opened  under  the  directions 
of  the  persons  named,  is  sufficient,  and  af- 
fords no  defense  to  an  action  on  subscription. 
Penobaeot  R.  R,  Cfo.  ▼.  White,  66  D.  257. 

Commissioners  may  be  appointed  by  state 
to  receive  subscriptions  to  stock  for  the  pur- 
pose of  giving  the  subscribers  a  right  to  or- 
ffanice  as  a  corporation  under  their  charter; 
but  as  soon  as  the  organization  takes  place, 
the  authority  of  the  commissioners  ceases  in 
every  case  where  there  is  no  special  provis- 
ion to  the  contrary.  TaggaH  t.  WetL 
Maryland  R.  R.  Co,,  89  D.  7(50. 

Corporation  in  this  case,  being  organized 
by  subscription  of  necessary  proportion  of 
stock  and  election  of  officers,  succeeded  to 
powers  previously  vested  in  the  commission- 
ers, and  had  the  right  to  sell  and  dispose  of 
the  remaining  shares  without  regard  to  the 
conditions  imposed  upon  the  commissioners. 
Taggart  ▼.  We^.  Maryland  R  R,  Co,,  89  D. 
760.  Compare  Souihem  Xi/e  /iw.  dt  T,  Co,  ▼. 
Lankr,  68  D.  44a 

68.  What  may  be  taken  in  payment 
for  stock.  —  Commissioners  have  no  author- 
ity to  receive  indorsed  checks  in  lieu  of  cash, 
especially  where  it  is  known  that  the  drawers 
have  no  funds,  under  an  act  authorizing 
them  to  take  subscriptions  for  stock  in  a 
corporation,  and  requiring  the  payment  of  a 
certain  sum  upon  each  share  at  the  time  of 
subscription,  and  a  check  so  taken  is  void  as 
against  the  policy  of  the  statute.  Crocker  v. 
Crane,  34  D.  228, 

Judge,  and  not  the  jury,  must  decide 
whether  checks  are  receivai)le  instead  of 
ca«h  in  payment  of  a  percentage  required  by 
statute  to  be  paid  at  the  time  of  subdcribiiig 
for  stock  in  a  corporation.     Ih, 

Giving  note  for  first  installment  of  stock 
nbscription  required  by  charter  to  be  paid 
la  money,  and  taking  a  receipt  for  it  as 


money,  constitute,  it  seems^  a  ■nffioeat  pav- 
ment  under  the  charter  to  render  the  nb- 
scription binding;  but  if  not^  the  subscriber 
waives  the  irregularity  by  snlMequenUy  act- 
ing in  the  organization  of  the  corporatioo, 
and  is  bound.  OreenvUU  etc*  iZL  a.  Cbi  v. 
Woodf^uUs,  55  D.  708. 

Subscription  to  capital  stock,  by  giving 
bonds  and  mortgage  in  payment  in  lieu  of  coiu, 
and  issuance  of  certificate  of  stock  thereon, 
creates  a  liability  on  such  bonds  and  mort- 
gage; and  if,  upon  them  as  a  portion  of  its 
capital,  the  corporation  embarks  in  bnsinesa, 
though  in  violation  of  the  exprees  provisiott 
of  the  charter  that  the  capital  stock  most  all  be 
paid  in  before  so  doing,  the  obligor  may  de- 
fend an  action  on  such  securities,  and  therein 
contest  their  validity,  but  he  cannot  invoke 
the  aid  of  a  court  of  equity  to  interfere  with 
and  restrain  suits  brought  upon  the  bonda  in 
a  court  of  law,  for  the  purpose  of  aidinf  bita 
to  avoid  their  payment,  Tard  ▼•  Pad/c 
MuU  Ins.  Co.,  64  D.  467. 

Railroad  company  may  dispose  of  its 
stock  to  subscriber  on  credit,  and  take  u 
security  the  note  and  mortgage  of  the  snU 
scriber,  where  the  company  is  anthonze«l  by 
its  charter  to  receive  subscriptions  to  its 
capital  stock  in  the  manner  in  which  such 
corporations  usually  are.  Bluat  v.  WaOotr. 
78  I).  709. 

Real  estate  subscriptions  cannot,  it  seems, 
be  taken  upon  preliminary  articles  of  incor- 
poration; but  perhaps  the  board  of  directon 
when  constituted,  and  being  authonxeU  to 
receive  real  estate,  may  accept  it  in  payment 
of  such  preliminary  subscription.  StaU  a 
rel.  Brown  ▼.  Bailey,  79  D.  405. 

Railroad  company  has  authority  to  take 
and  negotiate  a  promissory  note  in  the  ordi> 
nary  course  of  its  business.  It  may  there- 
fore take  such  note  in  payment  of  capital 
stock  subscribed  in  il  Ooodrkh  v.  ReynokU, 
83  D.  240. 

Railroad  stock  subscriptions  are  payahle 
by  calls  made  periodically  by  the  ootii|kviy. 
and  a  subscriber  may  avoid  these  calU  by 
giving  a  note  for  the  gross  amoont  of  tlie 
calls  m  a  certain  time,     lb. 

The  statute  required,  as  a  condition  pre- 
cedent to  tlie  incorporation  of  a  company, 
that  a  certain  amount  of  stock  should  be 
subscribed  for,  and  ten  per  cent  in  cteh 
thereon  actually  and  in  good  faith  psid  in. 
Held,  that  payment  of  the  ten  per  eent^ 
made  in  good  faith,  by  a  check  drawn  against 
a  sufficient  fund,  and  whidi  would  hare 
been  paid  on  presentation,  was  sufficient. 
PetypU  V.  Stockton  etc  R.  R.  Co.,  13  R.  17S. 

69.  Power  to  levy  aaseesments.  —  No 
valid  assessment  can  be  levied  upon  shans 
of  corporation  whose  charter  fixes  the  Dom- 
ber  of  shares  into  which  its  capital  »tock 
shall  be  divide<l,  and  provides  that  the  direc- 
tors of  the  corporation  may  levy  only  equal 
assessments  from  time  to  time  **eo  aU  tte 
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•harot  in  uid  corporation,"  unless  at  the 
time  the  assessment  was  levied  all  the  shares 
•f  the  capital  stock  have  been  subscribed  for. 
But  a  stock  subscriber  nnay  waive  this  right, 
or  agree  to  the  contrary.  New  Ilampthire 
Uc,  a.  R.  ▼.  Johnwn,  64  D.  300;  FenoUcot 
R.  R.  Co.  V.  Dummer,  63  D.  654. 

The  insolvency  of  some  of  the  subscribers 
will  not  deprive  the  corporation  of  its  power 
to  levy  assessments,  a  power  provided  by  tlie 
act  to  be  exercised  only  upon  the  subscription 
for  the  whole  amount  of  shares.  This  prin- 
ciple, however,  may  be  influenced  by  the  act 
of  the  corporation  in  ignoring  subscriptions 
of  the  insolvent  parties.  Satem  M.  V.  C.  v. 
RowM,  19  D.  363. 

Where  subecription  for  stock  stipulates  that 
**  assessments  shall  not  exceed  five  dollars 
on  each  share  at  one  time,"  several  assess- 
ments may  be  voted  at  the  same  time,  pro- 
vided that  no  greater  sum  than  five  dollars 
on  each  share  be  made  payable  at  one  time. 
Penotmcoi  R.  R.  Co,  v.  Dummer,  63  V.  654. 

Stock  subscribers  in  corporation  may  be 
estopped  by  their  acts  from  saying  that  a 
eorporation  has  not  been  legally  established, 
or  assessments  duly  made.  New  Hampahire 
€tc.  R,  R.  V.  JohTUon,'64  D.  300. 

No  legal  assessment  can  be  made  on  stock 
of  corporation  whose  charter  fixes  a  sum  as 
the  minimum  for  the  capital  stock,  until  that 
amount  of  stock  is  subscribed  in  good  faith, 
by  men  apparently  able  to  pay,  and  for  shares 
to  bear  equal  burdens  with  the  others.  A 
subscription  for  preferred  stock,  which  is  to 
draw  ten  per  cent  interest  at  once,  cannot 
be  reckoned  to  make  up  the  amount  of  capi- 
tal stock  required  by  the  charter.  lAU)ey*8 
Island  R.  R,  Co,  v.  BoUon,  77  D.  2'M. 

Power  to  make  calls  for  unpaid  stock  in 
corporation  is  vested  in  its  director,  and  no 
one  can  object  to  its  lawful  exercise,  except 
creditors  or  their  representatives.  Oertnan' 
imm  etc.  R.  R.  Co.  v.  Filter,  100  D.  546. 

70.  Duty  to  make  calls,  and  when 
compelled.  —  Equity  will  compel  directors 
of  corporation  to  make  calls  for  unpaid 
capital  stock  as  required  by  the  charter, 
whenever  aid  is  invoked  by  creditors  or  their 
representatives.     Jh. 

Intervention  cl  equity  for  benefit  of  cred- 
itors becomes  indispensable  when  corpora- 
tions cease  to  keep  up  their  organization  an<l 
abandon  all  action  under  their  charter.     lb. 

When  debts  of  corporation  require  it  to 
make  calls  for  unpaid  capital  stock,  it  is  its 
duty  to  make  them  as  much  as  it  is  to  col- 
lect other  debts  due  it;  its  discretion  in  the 
matter  relates  only  to  the  time  and  manner 
of  making  them.     lb. 

71.  validity  of  asseuments.  —  Sign- 
ing is  not  necessary  to  validity  of  assessment 
made  by  the  directors  of  a  corporation.  North 
River  Meadow  Co.  v.  Shrewsbury  Church,  63  D. 
258. 

Stock  MMMmeni  ia  not  invalidated  by  ab- 


sence or  illegality  of  debts  of  the  corpora* 
tion,  where  the  assessment  was  made  for  a 
lawful  purpose.  Penohteot  R.  R.  Oo,  y. 
WJiiU,  66  D.  267. 

Where  charter  of  corporation  provides 
that  no  share  of  its  stock  shall  be  assessed  to 
greater  amount  than  one  hundred  dollars  in 
the  whole,  any  asses.^ment  beyond  that  sum 
is  void.  Lewey's  Island  R.  R.  Co.  ▼.  Bolton, 
77  D.  236. 

72.  Iii  ability  on  aMeosments  or 
calls.* — Wiiere  directors  of  incorporated 
association  are  authorized  by  law  to  call  in 
subscription,  this  ordinarily  implies  a  cor- 
responding duty  to  pay.  Merrimac  M.  Co, 
V.  Levy,  93  D.  697. 

Personal  liability  f^r  subscriptions  if 
created  where  the  articles  of  association 
under  the  law  contemplated  a  substantial 
capital  for  defined  purposes,  both  to  carry 
out  the  object  of  the  corporation  and  for  the 
protection  of  creditors.     lb. 

Subscribers  must  take  notice  of  acts  of  di- 
rectors as  to  calls  for  payments  upon  stock 
subscribed  for.  Headon  ▼.  Cmcinnati  etc. 
R.  R.  Co.,  79  D.  430. 

Where  an  act  of  incorporation  did  not 
make  members  of  the  corporation  liable  for 
assessments,  but  the  original  members  signed 
a  written  agreement  to  pay  all  assessments 
on  their  shares,  —  held,  that  an  action  would 
not  lie  against  one  of  the  subscribers  for  as- 
sessments made  after  he  had  sold  his  shares, 
although  he  had  in  the  mean  time  repurchased 
the  same  shares.  Franklin  Olass  Co.  v.  AleX' 
ander,  9  D.  92. 

The  obligation  of  actual  payment  is  created 
in  all  cases  by  a  subscription  to  the  capital 
stock  of  a  corporation,  unless  the  terms  of 
the  subscription  are  such  as  to  exclude  it; 
and  where  a  subscriber  fails  to  comply  with 
the  conditions  and  terms  of  the  subscription, 
without  any  default  on  the  part  of  the  cor- 
poration or  its  officers,  he  has  no  such  rights 
or  interest  in  the  stock  as  to  entitle  him  to 
an  injunction  restraining  them  from  inter- 
fering with  the  concerns,  business,  or  afiair« 
of  the  corporation.  Busey  v.  Hooper,  6  R. 
360. 

78.  What  will  diacharge  the  liabU 
ity.t — Where  a  corporation  obtains  an  act, 
extending  or  otherwise  materially  changing 
the  objects  for  which  it  was  originally  incor- 
porated, a  stockholder  therein,  who  has  not 
assented  to  the  change,  is  not  lial>le  for  as- 
sessments levied  to  advance  such  additional 
objects.     Union  Locks  etc  v.  Towne,  8  D.  32. 

Subscriber  for  railway  stock  will  l)e  ab- 
solved from  his  obligation  to  pay  therefor, 
unless  the  corporation  has  strictly  complied 
with  conditions  precedent.     Such  is  the  case 

*  Nature  of  stockholder's  liability  for  calls  or  as- 
sessments, isee  note,  9  U.  96-10-1. 

t  As  to  af^reeineiils  exempting  subscriber  fron 
liability,  and  the  arrouuds  ujion  which  he  may 
claim  to  be  released,  see  note,  9  P.  96-104, 
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where,  in  the  body  of  the  subscription,  there 
18  a  stipulation  for  a  particalar  enterprise,  as 
for  the  buildinp;  of  the  road  to  a  particular 
placd,  or  for  its  location  upon  &  specified 
route.  Such  a  stipulation  forms  a  condition 
precf'dent,  and  must  be  complied  with.  Mat' 
Un  V.  Pensacola  etc.  B,  R,  Co,,  73  D.  713. 

Act  of  corporation  in  determining  in  what 
installments  and  at  what  times  stock  sub- 
scriptions shall  be  paid,  performed  out  of 
the  state  creating  it,  is  void,  and  such  sub- 
scriptions cannot  be  collected.  AspijwjaU  ▼. 
MisMssippi  R.  R,  Co.,  83  D.  829. 

Where  the  course  of  a  turnpike  road  was 
altered  by  law,  subsequent  to  the  defend- 
ant's subscription  f^r  a  certain  number  of 
shares  and  promise  to  pay  all  assessments 
thereon,  —  Kield,  that  oof endant  was  not 
bound  to  pay  the  assessments,  although  he 
had,  as  one  of  the  directors,  petitioned  the 
legislature  for  such  alteration,  and  had 
held  an  office  in  the  corporation  subsequent 
thereto.  liiddluex  Turnpike  ▼.  Swan,  6  D. 
139. 

74.  What  will  not.  ^  Subscriptions  for 
stock  in  a  corporation  cannot  be  avoided  on 
the  ground  that  the  published  estimate  of 
the  powers  and  capacity  of  the  corporation 
are  erroneous,  there  being  no  evidence  of  in- 
tention to  deceive  those  substcribing  on  the 
face  of  the  estimates.  Salem  Mill  Dam  Corp. 
▼.  Ropes,  19  D.  363. 

Amendment  of  act  of  incorporation  will 
not  exonerate  previous  subscribers  from  their 
subscription,  when  the  change  produced  by 
the  amendatory  act  is  but  trifling.  JHHford 
tU,  Co.  V.  Brtuh,  36  D.  78. 

Subscription  to  the  capital  stock  of  a  turn- 
pike company  is  a  contract,  and  a  mere 
assignment  of  such  stock  to  a  fictitious  per- 
son will  not  release  the  subscriber  Musk- 
ingum Valley  etc.  Co.  v.  Ward,  42  D.  191. 

Subscribers  for  railroad  stock  are  not  re- 
leased from  liability  for  subscriptions  by  the 
fact  that  the  company  have  suspended  opera- 
tions upon  the  road,  that  it  will  require  a 
large  additional  expenditure  of  labor  and 
money  to  complete  its  construction,  and 
even  that  the  means  of  the  company  are 
wholly  inadequate  to  accomplish  its  object. 
McMillan  ▼.  Maysvilie  etc  R.  R.  Co.,  61  D. 
181. 

75.  Effect  of  firaud  and  false  rep- 
resentations.* —  False  representation  by 
agent  of  corporation  as  to  its  rights  under 
charter  are  insufficient  to  avoid  contract  of 
subscription  to  its  capital  stock.  The  repre- 
sentation is  upon  matter  of  law.  Parker  v. 
TItornas,  81  D.  385. 

False  representations  will  not  avoid  con- 
tract of  subscription  to  capital  stock  of  rail- 
road company,  when  they  are  in  respect  to 
such  matters  as  the  ability  of  the  company 

•  When  fraud  may  bo  set  up  as  a  defense,  and 
when  stock  sub-cribor  Is  estnpj.ed  to  ns-^ert  fraud 
en  part  of  the  corporation,  tee  note,  y  i).  M>-I04. 


to  construct  the  road,  and  tke  time  withii 
which  it  would  be  done.     !h. 

False  representations  will  not  avoid  ess- 
tract  of  BUDscription  to  capital  stock  of  cor- 
poration, unless  the  subscriber  believed  gr 
relied  upon  them,  or  his  snUacriptioa  «m 
in  some  degree  induced  by  them.     I  hi 

Where  stock  in  railroad  company  b  sob- 
scribed,  it  must  be  paid  for,  notwithstan^ling 
any  false  representations  made  at  the  time 
of  the  execution  of  the  note  in  payment  for 
the  stock.  Ooodriek  ▼.  Refolds,  83  D. 
240. 

Secret  agreement  to  release  one  set  of  sob* 
Bcribers,  or  one  particular  subscriber,  to  stock 
in  a  railroad  company,  is  unfair,  and  a  fraad 
upon  other  subscribers,  and  will  not  be  so- 
forced.     Foy  V.  Blaekstime,  83  D.  246. 

One  who  has  been  induced  to  subscribe  for 
corporate  stock  by  fraudulent  representa- 
tions cannot  recover  the  amount  paid  until 
the  claims  of  creditors  of  the  corporatioa  srs 
satisfied.  TSimer  ▼.  Orangers*  etc  Int.  Ce,, 
38  R.  801. 

76.  Forfeiture,  and  sale  for  non-paj- 
ment.  —  Where  charter  authorises  sale  of 
shareholder's  stock  for  unpaid  assessments! 
a  sale  thereof  for  an  illegal  or  for  a  partially 
illenl  assessment  is  invalid.  Leteeg  s  lataad 
R.  R.  Co.  V.  BoUtm,  77  D.  236. 

Where  charter  of  corporation  authorises  it 
to  sell  shares  of  delinquent  subscnlier,  and 
hold  him  liable  for  the  difference  betwees 
the  proceeds  of  the  sale  and  the  amount  due 
from  him,  and  the  charter  and  by-laws 
require  that  he  be  notified  of  the  assessments 
thirty  days  before  the  order  to  sell  his 
shares  is  made  by  the  directors,  that  the  sale 
be  made  by  public  auction  at  the  post-office 
in  a  certain  town,  and  that  the  treasurer 
eive  the  subscriber  a  notice  in  hand  signed 
by  such  treasurer,  or  by  a  director  in  his  be- 
half, a  notice  of  the  assessment  thirty  days 
before  the  sale  is  not  sufficient;  a  sale  other- 
wise than  by  public  auction,  or  at  any  other 
place  than  said  post-office,  is  invalid;  snd  a 
notice  of  the  sale  given  to  the  subscriber  in 
hand,  not  signed  by  the  treasurer  or  a  direc- 
tor, is  sufficienti     Ih. 

Power  of  corporation  to  forfeit  stock  given 
it  by  charter  must  be  strictly  pursued,  and 
if  any  restrictions  or  limitatioBs  provided 
have  been  disregarded,  the  forfeiture  is  in- 
valid. Oermantowm  Paac  R.  L.  Co.  v.  FHkr, 
100  D.  646. 

If  a  corporation  follows  provisions  of  its 
charter  relating  to  the  forfeiture  of  stock,  its 
right  to  forfeit  it  at  the  end  of  the  time 
limited  is  perfect,  and  a  stockholder  who  is 
in  default  can  claim  no  further  delay  or  sny 
other  notice  than  that  prescribed  and  given. 
lb. 

Forfeiture  of  stock  of  corporatioo  ex- 
tinguishes all  rights  and  liabilities  of  the 
share-holder  and  of  the  corporation  to  reoorer 
on  it;  and  its  creditora*  by  whom  the  luouqr 
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b  aaeded,  oan  object  uid  inroko  equity  to 
prerent  it  or  set  it  mside.    11k 

Where  8h«re-holdera  object  to  payment  of 
their  rabecription*  under  calla  tor  unpaid 
■took  to  the  treasurer  of  the  corporations, 
they  must  tender  the  amount  to  its  assignee; 
and  if  he  refuses  it,  they  would  then  m  en- 
titled in  equity  to  be  reliered  from  any 
attempted  forfeiture.   lb, 

77.  Election  by  oorporatloxi  to  forfeit 
stock  or  sue  for  aeeeHment.  --  Right  of 
corporation  to  sell  the  stock  of  individual 
share-holders  for  non-payment  of  subscrip- 
tion is  merely  cumulative  of  its  right  to  sue 
for  the  same.  SebnaS  T»  R,  R.  Co,  v.  Tijpiont 
93  D.  344;  IntUmt  v.  Frank  fori  Bridffe  Ca,  6  D. 
638;  Bighiower  v.  Thamian^  62  D.  412. 

An  action  may  be  maintained  against  a 
stockholder  in  a  corporation,  by  the  corpora- 
tion, on  his  promise  in  writing  to  pay  for 
subscribed  shares  in  installments,  notwith- 
standing the  remedy  given  by  statute  forfeit- 
ing the  shares  and  previous  payments. 
Oo$hen  TumpUos  v.  Burtin,  6  D.  273;  fTor- 
cuter  Tump.  Corp.  v.  Willard,  4  D.  39;  Con-. 
meetkiU  etc  B»  R.  Co,  v.  Bailey,  58  D.  181. 

If,  however,  he  only  agrees  to  take  a 
specified  number  of  shares,  without  prom- 
ising expressly  to  pay  assessments,  then 
resort  must  first  be  had  to  a  sale  of  the 
shares  to  pay  the  assessments  before  an 
action  at  law  can  be  maintained.  New 
Hampshire  CenL  R.  R.  v.  Johneon,  64  D.  300. 

Action  is  maintaioable  by  corporation  upon 
implied  promise  of  corporator  to  pay  assess- 
ments made  on  shares  of  stock  owned  by 
him,  notwithstanding  the  fact  that  the 
charter  provides  for  a  forfeiture  or  sale  of 
shares  of  delinquents.  Kirkeey  v.  Florida  eU, 
Plank  Road  Co.,  68  D.  426. 

a  IndhidwU  Liability. 

78.  Who  is  liable,  and  to  what  ex- 
tent. * — 1 .  Oenerai  prineiplee. — Stockholders 
of  a  corporation  are  not  liable  for  its  debts  at 
common  law.  Freeland  v.  McCuUough,  43 
D.686. 

Subscribing  to  stock  makes  one  a  stock- 
holder within  the  meaning  of  that  article  in 
the  charter  making  stockholders  individually 
liable  to  creditors  of  the  company,  in  pro- 
portion to  the  amoont  of  stock  held.  Spea$ 
V.  Crawford,  28  D.  513. 

Costs  of  action  against  corporation  are  not 
recoverable  in  an  action  against  the  stock- 
holders on  the  same  demand.  Bailey  ▼. 
Baneksr,  38  D.  626. 

Individual  liability  of  a  stockholder,  under 
a  charter  which  declares  stockholders  per- 
sonally liable  for  debts  contracted  by  the 
corporation,  is  not  a  new  liability  created  by 

*  Liability  of  stockholders  for  debts  of  corpora- 
tion, aoe  note,  49  D.  30&-.S10. 

Nature  of  stockholder'M  liability  for  tuch  debts, 
•ee  uote,  V9  D.  432-H35. 

That  iitockholden  are  liable  to  creditors  Jointly 
but  not  severally,  mc  note,  91  &.  8fr-M 
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the  act,  but  is  a  preservation  of  the  common* 
law  liability  which  members  would  incur  as 
partners,  for  the  engagements  of  the  corpo- 
ration, were  it  not  incorporated.  Cormng  ▼• 
JTcCuAnM^  49  D.  287. 

Equitaole  remedy  against  ■nbeeribed  but 
unpaid  capital  stock  accrues  when  the  legal 
assets  of  the  corporation  are  exhausted. 
Higfuower  ▼.  Thornkm,  62  J>.  412. 

fioth  before  and  after  dissolntion,  directors 
or  assignees  of  corporation  may  be  compelled 
to  collect  amount  of  capital  stock  not  paid 
up,  and  apply  it  to  the  payment  of  the  cor- 
poration aebts.  S^nitv  will  hold  the  stock- 
nolder  liable  for  said  debts  to  the  extent  ol 
hii  unpaid  subscription,    lb, 

Equty  of  creditor  is  equally  strong  where 
stockholder  has  contracted  to  pay  but  never 
has  paid  his  portion  of  the  capital  stock,  as 
where  it  has  ueen  actually  paid  in  and  after- 
wards returned.     lb. 

Between  banking  and  other  oorporations 
there  is  no  distinction  as  to  the  liability  of 
stockholders  for  oapital  stock  not  paid  npw 
lb. 

Decree  based  upon  stockholder's  liabilitr 
for  unpaid  capital  stock  should  give  him  all 
the  privileges  to  whioh  he  would  have  been 
entitled  under  the  charter,  had  the  stock 
been  called  in  by  the  directors  during  the 
existence  of  the  corporation.    lb. 

Stockholders'  liaoility  for  corporate  acta 
under  a  clause  in  the  charter  declaring  that 
they  "shall  be  liable  to  the  extent  of  their 
respective  shares  of  stock  held  in  such  com- 
pany, and  no  further,"  is  wholly  without 
reference  to  the  amount  they  may  have  paid 
on  the  stock.  Ohio  L.  I,  ds,  T.  Co,  ▼.  Mer^ 
ehanie'  ete.  Go.,  63  D.  742. 

One  becomes  stockholder  in  bank  by  sub- 
scribing for  a  certain  number  of  shares  of 
the  capital  stock,  and  the  payment  of  a  per* 
centage  on  the  amount  so  subscribed.  Fayne 
V.  BulUxrd,  66  D.  74. 

Stockholder  may  reduce  number  of  shares 
for  which  he  subscribed,  with  the  consent  of 
the  stockholders  or  of  the  directory,  if,  in  so 
doing,  he  would  inflict  no  injury  upon  the 
other  creditors  of  the  bank;  out  he  cannot 
be  permitted  to  do  so  after  debts  have  been 
incurred  which  there  are  no  means  to  pay 
other  than  the  capital  stock  subscribed;  and 
where  the  stockholder  is  sued  by  a  creditor 
for  the  arrears  of  his  subscription,  it  is  in- 
cumbeat  on  him  to  show  that  the  reduction 
was  made  when  it  might  lawfully  have  been 
done.     lb. 

Statute  providing  that  stockholders  shall 
be  persoaally  liable  for  corporate  debts  is 
constitutional  and  valid  so  lar  as  it  applies 
to  debts  subsequently  contracted.  Coffin  v. 
Rich,  71  D.  559. 

Stockholders  are  personally  liable  to  cor- 
poration creditors  only  by  virtue  of  express 
provision  of  statute,  there  being  no  privity 
of  contract  between  them;  and  ue  repeal  ol 
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•ach  a  statute  does  not  impair  the  obligation 
of  any  oontract.    /&. 

Bntire  capital  stock  of  oorporatioB  Is  a 
trust  fand  for  tke  payment  of  its  debts. 
QtrmcmUiwn  Pat.  JL  ILC0.Y.  FWer,  100  D. 
64d. 

2.  /nbMlrtiffofU.— A  statute  of  a  state 
creating  a  banking  corporation  provided  that 
if  the  corporation  shoald  neglect  or  refuse  to 
pay  their  DiUs  on  demand,  the  original  stock- 
nolders,  their  successors  or  assigns,  and  the 
members  of  the  corporation  in  their  private 
capacities,  should  be  liable  to  the  holder. 
Held,  that  only  such  of  the  original  stock- 
holders, their  successors,  etc.,  as  were  mem- 
bers of  the  corporation  at  the  time  that 
payment  was  refused  were  liable.  Bond  ▼. 
Affleton^  5  D.  111. 

A  private  corporation,  the  stockholders  of 
which  were  not  individually  responsible  for 
its  debts,  increased  its  stock  under  authority 
if  its  charter,  «nd  the  subscriptions  to  such 
new  stock  were  made  upon  the  agreement 
set  forth  in  the  subscription  paper,  that  no 
assessment  should  be  made,  and  that  each 
subscriber  was  to  pay  only  ten  dollars  per 
share  for  such  new  stock,  the  par  value 
of  which  was  one  hundred  dollars  per  share. 
Hek^  that  this  provision  was  void  as  against 
ereditors  of  the  corporation  without  notice 
of  it,  and  that  such  creditors  could  enforce 

Sayment  for  such  stock  to  the  extent  of  their 
emands.  Union  JHui.  L\fe  Ins.  Oa,  v.  Frear 
8Ume  Mfg.  O9.,  37  R.  129. 

A  railway  company,  being  indebted  to  a 
oonstructiou  company  in  the  sum  of  seventy 
thousand  dollars,  which  it  could  not  pay, 
issued  to  the  members  of  the  oonstructioa 
company,  in  satisfaction,  certificates  of  its 
stock  of  the  face  value  of  three  hundred  and 
fifty  thousand  dollars.  Held,  that  the  re- 
ceivers were  liable,  as  stockholders,  to 
ereditors  of  the  railway  company  for  the 
remaining  eighty  per  cent  of  the  par  value. 
Jadcson  v.  Traer,  62  R.  449. 

A  corporation,  whose  capital  was  impaired, 
bought  in  its  own  stock  through  an  agent. 
The  seller  did  not  know  who  the  purchaser 
was.  Heidf  that  the  seller  was  liable  to 
ereditors  of  the  corporation.  CfrandaU  r, 
Lmeoln,  52  R.  660. 

A  corporation  transferred  shares  of  its 
stock  and  its  bonds  to  the  defendant  ffratni- 
tously.  The  defendant  sold  the  bonds. 
None  of  the  property  of  the  corporation  had 
been  appliea  in  payment  of  the  bonds. 
Held,  that  a  creditor  of  the  corporation 
could  not  compel  the  defendant  to  pay  for 
the  stock  or  account  for  the  bonds.  Ckria- 
tenton  v.  JSna,  60  R.  429. 

Under  a  bank  charter  providing  that 
stockholders  "  shall  be  individually  liable  to 
the  amount  of  their  stock  for  all  the  debts 
of  the  oorporation,'' — held,  1.  That  the 
liability  reaches  to  the  nominal  value  of  the 
stocky  and  not  merely  to  the  unpaid  balance 


on  stock  subscriptions;  2.  That  the  stock* 
holder  is  liable,  although  he  was  not  a  stoet 
holder  when  tlio  creditor's  canao  of  aoT* 
accrued.    Beoi  t.  Shmodt,  60  R.  658. 

79.  To  what  dobts  tho  liabfllty 
tends.  —  Stockholders  of  the  defendant  < 
pany  are  Uablo  only  for  the  dobta  of  tks 
oorporatioB  oontracted  while  tliej  were 
stockholders;  hence  creditors  iriioee  debts 
wore  oontrsieted  at  different  dates  cannot 
join  in  one  suit,  and  in  it  litigate  their 
claims  against  all  who  were  stocuiolders  si 
any  of  the  dates.  Jmdmm  v.  Aossis  Q^lam 
Co.,  88  D.  669. 

Such  stockholders  being  Jointly  and  sever* 
ally  liable  only  for  the  debts  eontraotsd 
while  they  were  share- holders,  equity  win 
not  enjoin  all  proceedings  sgainst  them  at 
law,  and  compel  other  creditors  to  oome  and 
prove  their  debts  under  the  decree  in  the 
nrst  suit.    IK,  ^ 

Demand  against  corporation  for  damages 
for  loss  of  a  steamboat  through  negligence  of 
its  agents  is  not  a  "debt*  of  the  corpora- 
tion for  which  the  stockholders  are  jointly 
and  severally  liable,  under  a  statute  provid* 
ing  that  the  stockholders  are  jointly  and 
severally  liable  if  the  corporation   fails  te 

five  notice  annually  of  all  the   "existing 
ebts"  of  the  corporation.  OoMst.  JfcC^ui^ 
72  D.  216. 

80.  What  creditors  may  enfSoroo  tlio 
liability.  —  Creditor's  action  against  stock* 
holders  is  based  on  the  original  demand, 
and  not  on  judgment  previously  recovered 
therein  aeainst  the  corporation,  thongh  he 
is  required  to  recover  such  judgment  to  ea^ 
title  him  to  sue  the  stookholdera  Jriifay  v. 
Baneher,  38  D.  626. 

Creditor  has  no  vested  right  against  indi- 
vidual stockholders  of  oorporation  nntfl  he 
has  recovered  his  judgment  against  thesa 
CoMnr,  Rieh^  71  O.  659. 

Bill  in  equity  lies  to  compel  subscriber  to 
pay  arrears  in  his  subscription  by  a  creditor 
of  the  corporation,  whose  execution  on  a 
judgment  against  the  corporation  has  beea 
returned  nuUa  60110,  although  under  aststeto 
of  this  state  there  is  an  ample  remedy 
afforded  by  the  process  of  gamishmeBa 
Pome  V.  BuOard,  66  D.  74. 

Stock  subscribed  to  a  bank  is  in  the  natnie 
of  a  trust  fund  for  the  payment  of  ite  lialnl- 
ities;  after  the  payment  of  the  stock  the 
directory  alone  is  looked  to  for  ite  faithful 
managementi  but  before  ite  payment  the 
stockholders  themselves  are  chargeable  with 
the  trust  in  favor  of  the  ereditors  of  the  hank. 
76.  • 

81.  Effect  of  release  by  creditor.  — 
Creditor  of  a  corporation  who  gives  up  old 
notes  and  takes  new  ones^  aner  a  stock- 
holder has  withdrawn  from  the  corporatiaa 


*  As  to  the  power  of  equity  to  compel  pajsMol 
of  gubBcrlptloQi  at  instance  of  creditor  of  tesel^ 
vent  corporation,  see  nota  i-0  O.  Kd-^« 
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by  making  nU  of  hia  aloek  and  giving  dne 
public  notioa  thereof  as  reqnirod  by  the 
eharter,  thereby  releasee  inch  ttookholder 
from  the  debt.  New  Xngitmd  Cfom,  Bank  t. 
N.  a.  Oifc,  75D.  688. 

Release,  bv  creditor  of  corporation,  of 
stockholder's  liability  for  debt»  by  an  instrn- 
ment  nnder  seal,  discharses  the  corporation 
and  the  other  stockholders,  to  the  same 
extent  as  the  one  to  whom  the  release  is  ez- 
ecnted  is  discharged.  Thns  if  the  release  be 
of  tiie  releasee's  proportion  of  the  indebted- 
ness of  the  corporation,  the  corporation  and 
other  stockholders  are  only  released  pro 
tamio,     Ftinee  r.  Lynch,  99  D.  427. 

Release  of  one  stockholder  from  liability 
for  a  debt  by  a  creditor  of  the  corporation  is 
sufficient,  in  California,  to  support  the  plea 
of  payment  by  another  stockholder,  in  an 
aetion  against  him  for  his  proportion  of  the 
debts  of  the  corporation.     76. 

89.  laability  of  one  stockholder  to 
another.  —  One  stockholder  cannot  main- 
tain an  action  against  the  others  to  recover 
for  a  debt  dne  from  the  whole.  He  is  left 
to  the  remedies  available  to  a  partner  who 
has  a  daim  or  debt  due  from  the  firm. 
Bailey  ▼.  Baneber,  88  D.  625. 

A  stockholder,  who  is  also  a  creditor  of  the 
corporation,  cannot  enforce  the  personal  lia- 
bility of  the  stockholders  for  his  debt;  and 
one  to  whom  he  has  assigned  his  claim,  for 
the  sole  purpose  of  enforcing  such  liability, 
stands  in  no  better  position.  PotUr  r, 
atevem  Machine  Co,,  84  R.  428. 

83.  Proceedings  to  enforce  the  lia- 
bility, generally.* — Where  relief  is  sought 
in  equity  a^inst  the  individual  members  of 
a  corporation  for  their  proportion  of  its 
debts,  the  bill  must  set  forth  the  act  of  in- 
corporation making  the  members  liable. 
MiddUiown  Bank  v.  Bu$$,  8  D.  164. 

Stockholders  of  insolvent  corporation  are 
liable  for  its  debts,  under  the  New  York 
Revised  Statutes,  to  the  extent  of  what  re- 
mains unpaid  on  their  shares  of  capital  stock, 
cr  of  such  proportion  thereof  as  may  be 
necessary  to  satisfy  the  debts,  and  a  judg- 
ment creditor  whose  execution  has  been 
returned  unsatisfied  may  compel  a  discovery 
of  the  names  of  such  stockholders,  and  the 
amounts  unpaid  on  their  shares,  and  may 
then  amend  his  bill  so  as  to  make  them  par- 
ties, or  may,  after  a  decree  against  the  cor- 
poration and  a  distribution  of  its  effects,  file 
a  supplemental  bill  against  such  stockhold- 
ers. Morgan  v.  New  York  etc  B.  R.  Co.,  40 
D.  244. 

The  corporation  is  not  a  necessary  party 
to  a  bill  to  enforce  the  personal  liability  of 
Its  stockholders,  when  its  assets  have  been 

*  As  to  actions  and  suits  sgalniit  itockholders 
for  debts  of  corporaliou,  constractlon  of  statures 
provldlnff  sacb  remedy,  and  who  are  deemed 
stockholoisrs  within  the  rule,  lee  note,  48  D.  6V4- 


exhausted.     Mkkk$  v.  Bocheeier  CUy  Batik^ 
42  D.  103. 

Declaration  in  action  against  stockholder 
of  a  oorporation  for  a  eorporate  debt,  nnder 
a  charter  makins  the  stockholders  individ- 
ually liable  for  aebta,  where  judgment  has 
been  recovered  therefor  against  the  oorpora- 
tion, and  execution  thereon  has  been  retnmed 
unsatisfied,  or  where  the  oorporatioa  has 
been  dissolved,  need  only  show  a  debt  dne 
from  the  corporation,  that  the  defendant  was 
a  stockholder  at  the  time,  that  judgment 
has  been  recovered  against  the  corporation, 
and  execution  returned  unsatisfied,  or  that 
the  corporation  has  been  dissolved,  and  need 
not  show  a  debt  from  the  defendant  to  the 
plainti£  Frteland  v.  MeOulloughf  48  B. 
685. 

Indorsee  of  negotiable  draft  of  eorporatUm 
may  sue  stockholder  in  his  own  name,  where 
the  stockholders  are  personally  liable  for 
corporate  debts,  without  showing*  that  he  is 
assignee  of  the  debt  forming  the  considera- 
tion of  the  draft.     1 6. 

Averment  in  action  by  indorsee  of  draft 
of  corporation  against  stockholder,  where 
the  stockholders  are  liable  for  the  debts, 
that  the  defendant  was  a  stockholder  when 
the  draft  was  drawn,  is  unnecessary  where 
the  declaration  shows  that  he  was  a  stock- 
holder when  the  debt  forming  the  oonsidera- 
ti6n  of  the  draft  was  contracted,  although 
the  plaintiff  does  not  allege  that  he  is  as- 
signee of  the  original  debt.     76. 

Statute  providing  that  when  no  oorporats 
property  can  be  found  on  which  to  levy 
execution  against  the  corporation,  the  aet- 
ing  manager,  or  some  member  of  the  corpo- 
ration, may  be  notified  to  appear  before  the 
oourt  and  show  cause  why  the  individual 
pronerty  of  the  members  should  not  be  made 
liable,  is  not  unconstitutional  or  unreasonable, 
under  a  constitution  which  declares  that 
"stockholders  shall  be  subject  to  such  lia- 
bilities and  restrictions  as  shall  be  provided 
bylaw.*'    JIampaony.  FKeare,  66  D.  116. 

Where  a  statute  creating  a  oorporation 
provides  that  each  stockholder  shall  be  liable 
to  double  the  amount  of  his  stock,  his  lia- 
bility is  enforceable  at  law,  and  each  stock- 
holder is  severally  liable  to  any  creditor. 
McCarthy  v.  Lavasche,  31  R.  83. 

On  the  insolvency  of  a  corporation,  un- 
called and  unpaid  subscriptions  to  stock 
constitute  a  trust  fund  for  all  the  creditors, 
and  cannot  be  attached  by  a  judgment  ered- 
iter.    Lane*$  Appeal,  51  R.  166. 

Where  the  charter  of  a  corporation  pro- 
vides that  "  each  stockholder  shall  be  jointly 
and  severally  liable  to  the  creditors  thereof  in 
an  amount,  besides  the  value  of  his  share  or 
shares  therein,  not  exceeding  ten  per  cent  of 
the  par  value  of  the  share  or  shares  held  by 
him,  a  creditor  may  bring  his  individual 
action  at  law  aeainst  one  of  the  stockholders 
to  recover  his  debt  to  the  extent  of  ten  per 


well  as  joint.     19 tw  England  Cbm.  Btmk  W, 
N,  8.  Co.,  76  D.  688. 

Creditor  of  corporatioa  upon  whoae  rtoek" 
holders  is  imposed  joiot   lial»litj  m  the 
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Mat  of  the  par  valae  of  the  defendant's 
•hares.    Hall  t.  Klinek,  60  R.  505. 

84.  Time  to  sue.  —  Limitation  of  three 
years  prescribed  for  actions  npon  statutes  by 
parties  aggrieyed  to  recoyer  benefits  secnred 
therebj^,  nnder  the  New  York  statute  of 
limitations,  does  not,  it  seems,  apply  to  a  bill 
filed  by  creditors  of  a  oorporation,  under  a 
provision  in  its  charter  to  charge  the  stock- 
Aolders  with  payment  of  its  debts.  Van  Hook 
r.  WhUloek,  37  D.  246.* 

The  limitation  of  time  for  bringing  salt  to 
enforce  sach  individual  liability  is  six  years, 
not  three.  Such  suit  is  not  to  be  deemed  an 
action  *'  upon  a  statute,"  etc.,  such  as  must 
be  brought  (by  2  N.  Y.  R.  S.,  p.  298,  sec 
81)  within  three  years,  but  is  an  *' action 
founded  on  contract,"  such  as  (by  2  R.  S., 
p.  295,  sea  18)  may  be  commenced  at  any 
time  within  six  years.  Coming  v.  McCul- 
lough,  49  D.  287. 

85.  Matters  of  defense. —The  unlaw- 
ful acts  of  the  corporation  are  not  available 
to  a  stockholder  as  a  defense  to  an  action  by 
a  oredttor  of  the  company.  Spear  t.  Craw- 
ford, 28  D.  513. 

Where  a  stockholder  has  forfeited  his  stock, 
ao  decree  can  be  rendered  against  him  for 
any  liability  on  account  thereof.  Lexington 
€ic  R,  R,  Co,  V.  Bridges,  46  D.  528. 

Stockholders  cannot  oppose  statute  of 
limitations  to  the  claim  of  the  creditors  Vo 
have  the  stock  paid  up,  it  being  a  continuing, 
subsisting  trust  and  confidence,  to  which  the 
statute  of  limitations  has  no  application. 
P<yne  t.  BuUard,  55  D.  74. 

u  a  oorporation  is  illegally  formed,  the 
stockholders  are  not  relieved  from  indi- 
ridual  liability  by  the  good  faith  of  the  cor- 
porators or  the  actual  transaction  of  business 
by  the  corporation.  Kaiter  r.  Laurrence  Sath 
ing§  Bank,  41  R.  85. 

86.  Pursuing  estate  of  deceased 
stockholder.  —  Where  charter  of  corpora- 
tion provides  that  executions  against  it  shall 
be  levied  on  corporate  property,  and  that  in 
ease  of  want  of  such  property,  the  stock- 
holders, who  were  such  at  the  time  the 
liability  was  incurred,  shall  be  liable  in  their 
own  persons  and  estates  as  if  the  liability 
had  been  inViurred  by  them  personally,  a 
judgment  creditor  of  the  corporation,  whose 
execution  has  been  returned  wholly  unsatis- 
fied for  want  of  corporate  property  upon 
which  to  levy  it,  may  maintain  an  action  at 
law  for  the  recovery  of  his  debt  against  the 
living  stockholders  of  the  corporation  liable 
therefor,  as  joint  contractors  or  copartners. 
But  a  creditor  of  such  corporation,  who 
wishes  to  pursue  the  estate  of  a  deceased 
stockholder,  can  only  do  so  in  equity,  which, 
for  the  sake  of  the  remedy,  and  to  correct 
the  form  of  the  contract  so  as  to  carry  out  its 
substance,  will  construe  it  to  be  several  as 

*  Limitation  of  action  against  stockholder  for 
•orporate  debt,  see  note.  4»  D.  Sia 


nature  of  that  of  oopartnors  maj  . 
the  estate  of  a  deceased  stoekhotdar  liable  Is 
his  debt,  for  payment  out  of  the  seais^  witii- 
out  reference  to  the  state  of  aeoonats  h^ 
tween  the  stockholders  and  the  corporatieBv 
or  to  their  solvency  or  insolvency,  leaving 
the  estate  to  seek  repayment  from  the  esr- 
poration,  or  contribution  from  those  liable 
to  it.  And  there  is  no  objeetioii,  on  the 
l^und  of  multifariousness,  to  each  crsd- 
iter's  seeking,  in  the  same  bill,  relief  out  ef 
the  estates  of  two  or  more  deceased  stock- 
holders, which  are  all  liable  for  his  debt 
But  such  creditor's  right  is  <mly  to  the  sur> 
plus  of  the  separate  estate  of  the  deceased 
stockholder  after  all  its  expenses  and  seps^ 
rate  debts  have  been  paid.    lb. 

In  such  a  suit,  all  the  living  stockholder^ 
and  the  representatives  of  £oeased  stock- 
holders, being  interested  in  the  aooonnt  to 
be  taken,  should  be  made  parties  defendant 
to  the  bilL  And  if  the  real  estate  of  such 
deceased  stockholder  is  sought  to  be  ehai^ied, 
his  heirs,  in  case  of  intestacy»  and  devii 
if  there  be  a  will,  must  also  be 
defendant  to  the  bilL    lb. 

IV.     COBPOBATB  POWSBI. 

87.  In  general* —  A  eoiporafeion  can  do 
no  act  except  through  the  instramentality  ef 
others.  L^man  v.  WhiU  Biver  Bridgt  0$^ 
16  D.  705. 

Corporation's  powers  are  twofold:  1. 
Those  expressly  granted;  8.  Those  ineideat 
and  necessarily  appertaining  to  H^  whetbsr 
expressed  or  not.  Liggett  v.  IT.  V«  if.  4  JL 
Co,,  23  D.  728. 

Act  of  majority  of  oorporators  does  net 
bind  minority,  if  it  has  not  been  exprsssed 
in  the  form  pointed  out  by  law.  Peirm  v. 
New  Orleant  Building  Cb.,  29  D.  448. 

Trading  corporation  is  bound  by  implied 
contract^  constructive  notice,  implied  ssssnl» 
tacit  acquiescence,  ratification  of  eontraets 
by  acts  or  silence^  etc,  in  the  same  way  as  a 
natural  person.  Melledge  t.  BosUm  iron  (h^ 
51  D.  59. 

CorporatioB  may  invest  ta  stock  ef  eihsr 
corporations  in  certain  cases.  As  to  whethsr 
it  may  do  so  with  a  view  to  beeoming  a 
permanent  stockholder,  is  a  question  npos 
which  the  law  seems  to  be  ansettled. 
Hodges  v.  New  England  Screw  Oo,^  63  D.  624. 

A  corporation  in  the  execution  of  the  pur- 
poses  for  which  it  was  created  may  resort  ts 
any  means  that  would  be  proper  for  aa  in- 
dividual in  executing  the  same,  unless  it  bs 
prohibited  by  the  terms  of  the  ehartsr  or  hf 
some  public  law.  Ohh  Xr.  /•  4  2*.  Oa  v. 
MerchanU*  etc.  Co.,  53  D.  1A% 

*  As  to  the  powezs  of  corporations  4$ 
note,  19  D.  67. 


Vov  Ikid«M  to  Hotot  la 

Corporatioiii  have  power  to  waive  their 
legal  nghta,  and  are  bound  by  estoppels  in 
fxiit,  like  natoral  persons.  HaU  ¥•  Umon 
MuL  Fire  Itu,  Co.,  64  D.  370. 

If  by  charter  or  by  contract  a  condition 
precedent  exists  to  right  to  ezerciBe  corpo- 
rate powers,  it  must  be  performed  or  waived 
by  the  opposite  party  before  snch  right  may 
be  exeroiBed.  2\tmpike  Cb.  T.  MeCartif,  66 
V.  768. 

Every  reasonable  intendment  is  made  in 
favor  of  the  acts  of  a  private  corporation. 
They  are  presumed  regular  until  the  con- 
trary appears.  SUUe  v.  KugferU^  100  D. 
265. 

A  corporation  may  be  a  joint  owner  of  a 
ferry  and  have  an  accounting.  HackeU  T. 
MuUnomah  R'y  Co.^  63  R.  327. 

88.  I«egi«latiye  control  —  Legislature 
has  ^wer  to  resulate  corporations  in  the 
exercise  of  their  uranchises,  so  as  to  provide 
for  the  public  safety,  by  the  enactment  of 
general  laws  from  time  to  time,  as  the  public 
exigencies  may  require.  Oakna  etc  R*  J?. 
Ca  V.  Lo<mi$,  66  D.  471. 

A  corporation  \a  as  much  subject  to  general 
police  laws  of  the  state  ss  is  an  individual 
pursuing  his  lawful  business.     /6. 

89.  Powers  must  be  giyen  by  char- 
ter, either  expreeely  or  by  necessary 
implication. —  1.  General  prindplee, —  Cor- 
poratious  have  no  powers,  except  those  which 
are  specifically  conferred  upon  them,  and 
those  which  are  necessaiy  to  carry  into  effect 
the  powers  expressly  oelegated.  Blair  ▼. 
Perpetual  InB.  (&.,  47  J>.  129;  People  v.  Utiea 
Ine,  Co.,  8  D.  243;  LeffgeU  T.  N.  J.  M.  ^  B, 
Co.,  23  D.  728;  StaU  t.  Mayor  etc  qf  Mobile, 
30  D.  664;  Kinzk  v.  Trueteee  qf  Chicago,  33 
D.  443;  PenoUcot  B,  Corp.  v.  Lammm,  33  D. 
666;  JHvanna  Naio,  Co.  T.  DatoeoM,  46  D.  183; 
UnUm  MuL  Fire  Ine.  Co.  t.  Keyeer,  64  D.  376; 
Com.  V.  Erie,  etc  B.  B.  Co.,  67  D.  471;  Al^ 
Y.  Billupe,  72  D.  143;  CaldweU  v.  CUy  qf  AI 
Ion,  85  L).  282;  New  OrUane  etc  8.  S.  Co.  v. 
€kean  Dry  Dock  Co.,  26  R.  90. 

Imsidental  powers,  in  modem  times,  are 
ssusJly  expressed  in  the  act  of  incorporation, 
•o  that  the  general  rule  is,  that  the  powers 
of  the  corporation  are  refulated  and  defined 
by  that  act.  LeggeU  r.  If.  J.  M.  ds  B.  Co., 
23  D.  728. 

Powers  given  to  corporation  which  cannot 
be  exercised  without  disregard  of  restrictions 
with  which  they  are  oouptod  cannot  be  exer- 
cised at  alL  Com.  T.  Erie  etc  B.  B.  Co.,  67 
D.471. 

Ck>rporation  may  use  the  same  incidental 
means  to  accomplish  a  ^ven  purpose  that 
might  be  used  by  an  individual  in  the  absence 
of  restriction,  but  where  it  is  confined  to  one 
kind  of  buAiness  it  cannot  lawfully  engage  in 
enterprises  foreign  to  that  business.  People 
ex  rel.  AU^y-Oetu  r.  Bioer  Bainn  etc  B.  B.  Co., 
86  D.  64. 

Where  exerciss  ef  corporate  power  has 
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been  roffulated  by  statnta,  the  oorpoimtioB 
cannot,  oy  its  by-laws,  rssolatioii%  or  eon- 
tracts^  change  um  mode  oi  the  exeroiae  oi 
that  power.    Brtweter  r.  Nartl^,  90  P.  287. 

Company  whose  charter  Umits  it  to  the 
pursnit  of  particular  objects  tbereia  specified 
cannot  contract,  nor  empoww  its  agent  to 
contract,  in  referenoe  to  ebjects  cuffering 
essentially  from  these  so  epecified  in  the 
charter.  Pomrnylvanla  etc  Jfac  Cc  t.  Doth 
dridge,  29 D.648;  Now  TorkF.lmc  Oar.  Big, 
13  D.  100. 

Corporation  can  make  no  eontraot  net 
necessary,  either  directly  er  indirectly,  to 
enable  it  to  answer  the  purpose  of  its  crea- 
tion. Boek  Biver  Bank  r.  Sherwood,  78  D. 
669. 

Contract  of  oorporation,  foreign  to  purpose 
or  object  of  its  creation.  Is  void.    lb. 

2.  IlUuiraUom.  ~  Where  the  act  incorpo- 
rating an  insurance  company  provided  that 
no  losses  should  be  settled  ana  paid  withoat 
the  ap]^robation  of  at  least  four  of  the  direc- 
tors, with  the  president  or  two  assistants,  er 
a  plurality  of  them,  the  acceptance  of  an 
al>andonment  made  by  the  inaured  for  a  total 
loss  will  not  be  a  valid  corporate  act,  unless 
it  appears  to  have  been  done  at  a  board  el 
directors  constituted  according  to  the  act, 
for  a  corporate  body  can  only  act  in  the  mode 
prescribed  by  the  act  of  incorporation.  Beattg 
T.  Marine  Inc  Co.,  3  D.  401. 

Corporation  has  no  power  to  purchase  er 
deal  in  state  bonds,  it  it  is  incorporated  to 
engage  ''in  whale-fishery  and  in  the  mann- 
facture  of  oil  and  spermaceti  candles ";  but 
held,  in  this  case,  that  it  coald  not  avoid 
ito  obligation  given  for  such  bonda  Staie  t. 
Woram,  40  D.  378. 

Corporation  created  for  the  purpose  of  en- 
gaging in  a  general  insnraaos  bosineaa,  or 
maintaining  a  railroad,  cannot  engage  in  any 
kind  of  ba^ung  bnsinesa  Blakr  v.  Perpet' 
ual  Ine,  Co.,  47  D.  129;  Peqpt*  «s  ivt  T.  Bwer 
Bainn  etc  B.  B.  Co.,  86  D.  64. 

Charter  of  oorporation  anthorising  it  to 
build  a  railroad  from  borough  of  Brie,  then 
bounded  south  by  Twelfth  Street,  is  not 
complied  with,  where  the  borough  is  subse- 
quently Extended  farther  south,  by  a  build- 
inff  of  the  road  from  a  point  within  Uie 
enlarged  borough,  but  some  distance  ontoide 
of  the  former  borough  line,  the  change  of  the 
borough  lines  not  affecting  the  obligation  of 
the  corporation.  Com.  T.  Brie  etc  B.B.  Cc, 
67  D.  471. 

Issue  of  paper  designed  to  circulate  in  form 
and  similitude  of  buik  notes  is  an  act  of 
banking,  and  ia  unlawful  for  a  oorporation 
formed  for  the  purpose  of  maintaining  a  rail- 
road. People tKreuY. Bimr Baiein etcB.  B. 
Co.,  86  D.  64. 

Owning  and  navigating  of  steamships  being 
a  distinct  business  from  the  docking  and  re- 
pairing of  such  vessels,  a  corporation  formed 
solely  tor  the  latter  buainesa  cannot  lawfully 
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engage  in  the  former,  and  a  subscription  by 
snoh  a  corporation  to  the  stock  of  a  corpora- 
tion engaged  solely  in  the  former  business  is 
not  enforceable.  New  Orleam  He,  8.  S.  Co. 
r.  Ocean  Dry  Dock  Co.,  28  R.  90. 

Neither  a  railroad  oorporation  nor  one  for 
the  manufacture  and  sale  of  musical  instm- 
ments  has  any  power  to  gnarantee  the  pay- 
ment of  expenses  of  a  publio  musical  festival, 
althoagh  such  festiyal  waa  reasonably  ex- 
pected to  be  of  pecuniary  benefit  to  the 
f guarantors,  and  expense  was  incurred  in  re- 
iauoe  upon  the  guaranty.  DavU  t.  Old 
Colony  /?.  R,  Co.,  41  R.  221. 

90.  Contracts  forbidden  h^  charter 
void.*  —  Contract  by  a  corporation  which  is 
forbidden  by  its  charter  is  void.  Bank  qf 
ChilUcoCAe  v.  Swayne,  32  D.  707. 

If  a  corporation's  charter  states  that  it 
*'  riiall  not  take  more  than  at  the  rate  of  six 
per  centum  per  annum  on  its  loana  or  dis- 
counts," it  has  no  capacity  to  loan  money  at 
a  higher  rate,  and  if  a  loan  at  a  higher  rate 
be  effected  by  discounting  a  bill  of  exchange, 
no  recorery  can  be  had  thereon.     lb. 

A  corporation,  authorized  by  its  charter  to 
make  contracts  of  fire  and  marine  insurance, 
to  loan  money  on  bottomry,  respondentia,  or 
mortgage  of  real  estate  or  chattels  real,  to 
buy  in  mortsaged  property  when  necessary 
to  secure  debts,  and  generally  to  purchase 
and  hold  property  necessary  to  carry  on  its 
business,  but  being  expressly  prohibited 
from  exercising  banking  powers,  cannot  loan 
money  on  the  discount  of  notes.  N.  T.  F, 
Ins.  Co.  T.  Ely,  13  D.  100. 

Power  to  issue  certificates  of  depodt^  with 
intent  that  they  should  circulate  as  money, 
is  not  within  a  charter  which  confers  upon 
an  insurance  company  the  power  to  receive 
money  in  trust  or  on  deposit,  and  "  to  give 
acknowledgments  for  deposits  in  such  man- 
ner and  form  as  they  may  deem  convenient 
and  necessary  to  transact  such  business." 
Such  power  to  issue  paper  for  circulation  as 
money  is  not  expressly  given  in  the  charter, 
and  when  not  expressly  given  in  corporate 
charters,  ii  forbidden  by  section  1484  of  the 
Alabama  oode.  £lis$  v.  Amiereon^  70  D. 
611. 

Utmost  good  faith  should  be  rigidly  en- 
forced between  chartered  corporations  and 
their  stockholders;  but  such  corporations  are 
to  be  held  to  a  strict  accountability  and  to 
the  careful  observance  of  the  limitations  of 
their  chartered  powers.  Martin  v.  Peneacola 
tie.  /?.  /?.  Co.,  73  D.  713. 

91.  Implied  x>owers. — Corporate  pow- 
ers strictly  incidental  and  necessary  to  ob- 
ject of  the  grant  are  implied,  in  addition  to 
those  expressly  granteu;  for  although  cor- 
porate powers  are  to  be  strictly  construed, 
yet  they  are  not  to  be  so  construed  as  to  de- 

*  That  con  tracts  of  corporations  forbidden  bj 
charter,  or  originaiins:  in  trausactlons  forbidden 
by  statute,  are  void.  i«e  note,  61 U,  S4i-^M& 


feat  the  6bject  of  the  grant.  State  i 
67  D.  409. 

Essential  powers  of  a  oarporatioB  may  bs 
inferred  aa  well  as  expressed.  Cfewlnw  #& 
B,  R,  Co.  T.  Speer^  94  D.  84. 

A  oorporation  has  power  to  eairr  «■  tti 
legitimate  businesa  by  all  legal  and 
means  not  prohibited  by  law  or  by  Ha 
ter.    PhiladelpMa  ele.  A  i?.  t.  I^etrig,  76  0. 
674;  BardUowm  etc  B,B.Ck,r.  MetetUfe,  SI 
D.  641. 

Corporationa  may  retort  to  usual  aod  esa- 
renient  means  of  executing  powaia  gnatod. 
MUU  T.  Oleaeon,  78  D.  781. 

The  creation  of  a  oorpomtioa  gjtwm  iK 
without  any  express  crant,  tbo  poww  ef 
bnyins  and  selling.  This  power  may,  how- 
ever,  be  denied  or  limited  oy  the  diarter  or 
by  general  law.  Hk  Bank$  t.  Foitkna,  16 
D.  706. 

A  special  authority  to  a  oorporatuia  te 
erect  bridges,  necessary  for  Uie  oompletioo  ef 
its  road,  gives,  hy  neoessaiy  implication,  a 
power  to  erect  bridges  over  all  too  atreasss 
on  the  route,  without  mentioning  the  nasss 
of  each  particular  atream.  Aify-^em,  v. 
Stevene,  22  D.  626. 

A  oorporatioa  has  implied  aathority  te 
deal  on  credit  and  borrow  money,  within  tiie 
sphere  of  its  prescribed  lmsineos»  and  also 
to  bind  itself  by  bills  and  promisaory  notes. 
Commerdat  Bank  T.  Newport  Mfiu  Oo^  tf 
D.  171. 

Power  granted  by  a  charter  *'  to  liold  and 
convey  any  estatOp  real  or  personal,  to  make 
insurances,  and  fix  the  premiums  and  terms 
of  payment,  and  to  make  loans,"  neosssarily 
implies  the  pnower  to  take  promissory  note% 
and  to  negotiate  them  in  the  ordinary  conrss 
of  business.     MefntiTt  v.  PreUon,  48  D.  32L 

Plaintifi^  having  shown  power  in  the  oor- 
poration, under  its  original  oharter,  to  take 
the  note  on  which  the  aetion  is  founded, 
need  not  show  negatively  that  each  poww 
has  not  been  taken  away  by  a  subsequent  ael 
of  the  legislature.    lb. 

Where  grant  of  power  to  a  oorporatioa  is 
clearly  defined,  and  no  mode  is  proscribed  fer 
its  exercise,  the  corporation  may  adopt  sach 
mode  as  in  its  judgment  will  secure  the  pur- 
pose contemplated.  SoMfkeru  Life  /na  ^  7. 
Co.  V.  Lanier,  68  D.  448. 

Railroad  company,  in  oarrying  oat  enter- 
prise authorized  by  its  charter,  has  power  ts 
assign  its  stock  subsoriptiona  Dowmie  v. 
^ooMT, "780. 730;  followed.  Downier.  Wkik, 
78  D.  731. 

Purchase  of  locomotives  Is  part  ei  legiti- 
mate business  of  a  railroad  oorporation,  and 
the  president  and  managers  of  such  oorpora- 
tion  have  power  to  appoint  an  agent  with 
f  uU  powers  to  make  such  purchases,  sad  te 
execute  bills  and  notes  of  the  oorporatioa 
in  payment  of  debts  thus  incnrred.  Ofatf 
V.  Tioga  R.  B  Co.,  84  D.  298. 

When   mods  oi  exoroisiag   its  po««  ii 


CORPORATIONS.  IV. 


801 


For  Index  to  Hotos  la  AmerloMi  P««Ulo]i«  and  Amerlasa  B«porto»  ■««  pp.  5-3  SS« 

BTMoribed  to  corporation  by  th«  law  of  its 
being,  it  resnlta  necessarily  that  snch  mode 
mnst  be  obeerred  in  order  to  render  its  acts 
bin(Ung;  but  when,  by  its  organic  law,  it  is 
declared  in  general  terms  that  its  proper  offi- 
^rs  shall,  for  and  in  behalf  of  it.  manage  its 
affairs,  and  make  and  execnte  all  contracts 
in  any  manner  which  they  may  deem  proper, 
it  cannot  be  held  that  the  corporate  powers 
existing  must  be  exercised  in  any  particular 
mode;  and  therefore,  the  mode  in  such  case 
is  not  the  measure  of  oorporatejpower.  PiaAe^ 
▼.  WuUm  Pac  R.  R.  Co,,  91  D.  623. 

It  is  lawful  for  one  railroad  corporation, 
apon  a  sufficient  consideration,  to  guarantee 
the  bonds  of  another  railroad  corporation. 
Low  y.  Central  Pac  R,  R,  Co.,  28  R.  629. 

92.  Power  to  pass  by-laws,  and 
their  effect.*  —  The  right  of  a  corporation 
to  make  by-laws  is  nnquestionable,  but  they 
must  be  conformable  and  subordinate  to  its 
charter;  and  they  must  be  reasonable.  Si. 
Luke%  Church  t.  Mathew,  6  D.  619. 

Unreasonable  by-laws  are  not  valid  in  law, 
and  the  courts  will  not  enforce  them.  Pal- 
meiio  Lodge  t.  HtObelU  49  D.  604. 

Incidental  powers  include  the  power  to 
■sake  by-laws,  the  power  to  make  and  use  a 
a  common  seal,  and  the  right  to  sue.  LeggeU 
T.  N,  J,  M.  <6  B.  Co,,  23  D.  728. 

Corporation  has  power  to  make  a  by-law 
regulating  the  mode  of  calling  meetings  for 
the  election  of  its  officers,  and  if  such  by-law 
is  reasonable,  and  not  repugnant  to  the  char- 
ter, nor  to  any  law  of  the  state,  it  is  ridid, 
and  a  meeting  called  in  conformity  thereto 
is  a  legal  meeting.  Taylor  t.  Chniwoid^ '  27 
D.  33. 

By-law  of  oocporation  declaring  that  stock 
shall  be  forfeited  for  default  in  the  payment  of 
calls  cannot  be  legally  enacted  under  a  stat- 
ute giving  the  corporation  ]^wer  "to  make 
by-laws  not  inoomdstent  with  any  existing 
law,  for  the  management  of  its  property,  the 
regulation  of  its  uEairs,  and  for  the  transfer 
of  stock."  MaUer  qfLong  hland  R,  R,  Co., 
12  D.  429. 

By-law  of  a  corporation  is  void  if  contrary 
to  law,  as  where  it  imposes  a  forfeiture  of 
goods,  or  is  in  restraint  of  trade,  or  is  enforce- 
able by  extraordinary  penalties,    lb. 

A  corporation  can  make  no  rule  contrary 
to  law,  good  morals,  or  public  policy.  8ayre 
▼.  Loutsville  Beneo.  Ats'n,  85  D.  613. 

Majority  of  board  of  directors  has  power  to 
adopt  by-laws,  the  charter  of  the  corporation 
authorizing  the  president  and  directors  to 
adopt  by-laws.  CahiU  t.  K.  M.  LCo,,^  D. 
457. 

Objection  to  admissibility  of  by-laws  on 
ground  of  rariance,  in  this,  that  the  declara- 
tion alleged  that  they  were  adopted  by  the 
whole  board,   when    in    reality  they  were 

•  What  by-laws  a  private  corporation  agi^regate 

may  adupt*  their  Yalldlty,  and  now  construed,  see       *  Capacity  of  corporations  to  acqmlrs  titie  le 
note,  s6  D.  617-422.  land,  see  ncte.  M  D.  m-tt7. 


adopted  by  a  majority  only,  is  not  weU 
taken.  A  majority,  when  assembled  at  a 
legal  meeting,  constitnte  the  board  oi  direo> 
tors.     76. 

Power  of  corporation  to  enforce  its  by-Uwi 
by  pecuniary  penalties  competent  and  propor- 
tionable to  the  offense,  will  not  be  doubted. 
lb. 

Validity  ot  a  by-law  is  purely  a  qnestioa  of 
law,  to  be  determined  by  the  oourk  StaU  t. 
OverUm,  61  D.  671. 

By-law  will  not  suffice  te  create  liability 
for  corporation  debts  upon  member  or  officer, 
unless  the  member  signs  it»  and  money  is 
lent  upon  the  credit  thereof.  FUni  r.  Plierecp 
96  D.  691. 

Authority  ffiven  to  board  of  directors  to 
alter  or  amend  by-laws  mnst  be  so  construed 
as  to  restrict  them  from  altering  or  annulling 
a  by-law  impoeing  a  limitation  on  their  pow- 
ers.    Stevens  r.  Davuon,  98  D.  692. 

Where  a  congregation  was  incorporated, 
and  power  given  **to  make  rules,  by-laws, 
and  ordinances,  and  do  everything  needful 
for  the  good  ffovemment  and  support  of  the 
congregation,' — held,  that  the  corporation 
had  power  to  make  a  by-law  vesting  the  ap- 
pointment of  inspectors  of  their  elections  in 
the  president;  and  also,  that  they  had  power 
to  make  a  by-law  prohibiting  tickets  from 
being  counted  at  an  election  on  which  there 
were  other  things  besides  the  names.  Com 
V.  Woelper,  8  D.  628. 

93.  Power  to  acquire  real  property.* 
—  Corporations  have,  by  the  common  law,  a 
right  to  acquire  and  hold  land,  except  only 
so  far  as  they  are  restricted  by  the  objects  of 
their  creation  or  the  limitations  of  their  char* 
ters.  Lathrop  t.  Commercial  Bank,  33  D. 
481;  Page  v.  Hehuherg,  94  D.  378. 

Right  to  acquire  land  in  Kentucky  is  not 
confined  to  citizens  or  residents  here,  nor  to 
natural  persons.  Latkropy.OommerdalBaikk^ 
33  D.  481. 

None  of  the  English  statute*  of  mortmain 
were  ever  in  force  in  Kentucky.  lb.  Or  in 
Vermont  Page  v.  ffemeberg,  94  D.  378. 
Or  in  Virginia.  In  that  state,  there  is  no 
statute  impairing  the  incidental  power  of 
corporations  to  acquire  real  estate.  Rivamia 
Nav,  Co.  V.  Dawtone,  46  D.  183. 

Purchase  by  a  corporation  of  more  real 
property  than  by  its  charter  authorized  is  not 
void.  The  corporation  acquires  and  may  at 
any  time  before  dissolution  convey  the  title. 
TIte  Banka  v.  PoUiaux,  16  D.  706. 

In  the  case  of  an  ag^egate  corporation,  if 
a  freehold  passes  to  it,  it  must  be  a  fee  or  its 
equivalent;  for  as  such  a  corporation  never 
dies,  a  grant  which  would  convey  a  life  estate 
to  an  individual  passes  to  it  an  estate  which 
is  perpetual  or  equivalent  to  a  fee-simple. 
Union  Canal  Co.  v.  Young,  30  D.  212. 

Incidental  capacity  of  a  corporation  to 
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quire  property  for  its  chartered  objects  is 
■alataiy,  and  cannot  be  entirely  prohibited 
without  great  inconyenienca.  RxwamaNao, 
Co.  T.  DawtoM,  46  D.  183. 

Corporate  incapacity  to  take  property  will 
not  eyen  be  inferred  from  a  prohibition  to 
hold  it,  if  the  purposea  of  the  acquisition  be 
to  sell  the  property  and  apply  the  proceeds 
%o  purposes  oontemplated  by  the  charter,  lb. 

Corporation  oannot  take  estate  in  joint 
tenancy,  eitiier  jointly  witii  another  corpo- 
ration or  with  a  natniral  person.  Tef/air  t. 
Howe,  66  D.  637. 

General  power  giyen  a  corporation  to  ac- 
quire, hold,  and  conyey  property  is  limited 
to,  and  can  only  be  exercised  to  effect,  the 
purposes  for  which  it  was  conferred  by  the 
goyernment.    State  y.  Commas,  67  D.  409. 

Power  yested  in  a  corporation  "  to  acquire 
property  by  gift,  ^rchase,  or  otherwise," 
as  fully  authorizes  it  to  acquire  a  leasehold 
interest  in  lands  and  houses  for  a  term,  or 
for  life,  as  to  become  the  owner  thereof  in 
fee.     Abby  r.  BiUvpB,  72  D.  143. 

Presumption  is  that  a  deed  to  a  corporation 
authorized  to  acquire  land  for  some  purposes 
only  was  taken  by  it  for  a  lawful  purpose; 
if  &e  actual  purpose  was  illegal,  that  must 
be  affirmatively  shown.  Chautaugve  Oo. 
Bank  y.  BUley,  76  D.  347. 

Railroad  corporation  is  not  prohibited 
from  taking  a  note  and  mortgage  as  security 
for  a  debt  oy  a  proyision  of  its  charter  that 
it  shall  not  hold,  purchase,  or  deal  in  any 
lands  other  than  such  as  are  necessary  for 
use  in  the  running  of  the  road.  Such  pro- 
yision is  intended  to  prohibit  the  corporation 
from  purchasing,  holding,  or  dealing  in  real 
estate  directly,  and  in  a  manner  unconnected 
with  the  lawral  and  proper  management  and 
control  of  its  affairs  and  business;  and  it  is 
not  designed  to  prevent  its  acquiring  an  in- 
terest therein  incidentally,  wheneyer,  in  the 
proper  exercise  of  its  powers,  it  becomes 
necessary  for  it  to  do  so  m  order  to  protect 
its  legal  rights.    BlurU  y.  Walker,  78  D.  709. 

Charter  of  railroad  company  authorizing 
it  to  "take  and  hold  all  such  grants  and 
donations  of  land  and  real  estate  as  may  be 
made  to  the  company "  conyeys  an  estate  in 
fee.     Page  y.  Bdneberg,  94  D.  368. 

Under  Vermont  statute,  word  "  land  "  or 
"lands,"  and  words  "real  estate,"  are  con- 
strued to  include  lands,  tenements,  and 
hereditaments,  and  all  rights  thereto,  "  and 
all  interests  therein."    lb. 

Where  a  corporation  was  authorized  by  its 
charter  to  purchase  real  estate  for  certain 

Surposea,  but  for  no  other,  — 'held,  that  a 
eed  of  land  to  it,  execnted  by  one  haying 
capacity  to  convey,  vested  the  title  in  the 
corporation,  and  that  such  title  could  be 
assailed  on  the  ground  that  the  purchase 
was  ultra  viree  only  by  the  state  or  by  a 
stockholder,  but  not  by  the  grantor.  Hough 
v.  Cook  Com  ily  Land  Co,,  24  R.  23a 
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94.  Power  to  acquire  peraoital  pro^ 
erty.* — Corporation's  power  to  aoqnire  sm 
dispose  of  property  has  leaUicUoQ  m  tiw 
object  of  the  oorporatioo,  or  in  tiM  Bators 
of  the  property.  Om  t.O^P.^LJLR, 
Co,,  76  b.  618. 

Money  expended  in  entAinf  %  boon,  bjtfas 
owner  of  the  charter  anthotiEing  him  teerNd 
it,  is  presumed  to  have  been  expended  eodsr 
such  charter.  The  law  infers  that  it  baosBs 
corporate  property,  and  parol  erideiioe  is 
admissible  to  show  that  it  waa  erected  by 
the  oorporatioQ.  Pemibeeoi  B,  Oorpk  t.  £e» 
mm,  33  B.  86d. 

95.  Power  to  take  by  bequest  or  d»> 
▼lee.  —  Statute  authorising  a  corporatioa  te 
take  by  purchase  must  be  oonatroed  so  as  te 
stand  together  with  the  statute  of  wills  pco- 
hibiting  devises  to  corporatioDs;  henoe  ie 
that  case  the  word  '*  pordhase  "  does  not  in- 
olude  "devise."  JleCbrtos  T.  Orpham  Aef* 
htm  Soe.,  18  D.  616. 

Power  of  purchase  conferred  by  each  a 
statute  is  subject  to  the  restrictions  ef  ether 
general  laws.     lb. 

Right  to  purchase  Is  incideat  to  a  eorp^ 
ration,  and  a  statute  conferring  tiiat  right 
does  not  extend  the  ngnification  d  the  tsna 
"purchase.**    lb. 

Bequest  to  a  corporation  in  tnut  lor  diaii- 
table  uses,  though  at  testator's  death  the  oca> 
poration  had  no  legal  capacity  to  taksy  may 
take  effect  as  an  executory  deviss^  when- 
ever, b^  subsequent  iooorooratioii,  capacity 
is  acquired.  MclnOre  v.  ZanemrilU  OtmtU  ela 
Co.,  34  D.  436. 

Bequests  may  be  made  to  eofpcratioos 
formed  in  this  state  or  any  other  ef  these 
United  States,  to  bold  and  use  for  the  ad- 
vancement of  the  purposes  which  the  eorp^ 
ration  was  designed  to  promote.  Bmrbaak 
y.  WhUnejf,  36  D.  318. 

Devises  to  bodies  politic  and  cctpcrats 
were  prohibited  by  the  English  statate  ef 
wills,  32  Henry  VIIL,  chapter  1,  and  34 
Henry  VXH.,  chapter  6w  Btmmtm  Nmk  Ca 
y.  Daweoru,  46  D.  183. 

Such  devises  are  not  prohibited  by  aay 
statute  of  Virginia.    lb. 

Corporations  have  the  capacity  to  tsks  s 
devise  of  their  corporate  stock.     lb. 

Corporations  cannot  take  rents  and  profits 
of  land  under  power  created  by  will,  noleai 
expressly  authorized  by  the  legislature  te 
take  hmd  or  interests  therein  by  devise,  bat 
they  may  take  money  or  personal  prop- 
erty by  testamentary  gift,  though  raised  by 
conversion  of  land  under  a  power  ia  the 
will     Downing  v.  MarehaU,  80  D.  S9a 

Provision  in  charter  of  corporatian  en- 
abling it  to  take  land  **  by  direct  purchase  or 
otherwise"  is  an  express  anthority  to  take 
land  or  interests  therein  by  devise.    Ik 

Where  real  estate  is  devised  te  a  cetpo^ 

*  Power  of,  to  deal  In  sbarss  of  other 
ttous,  see  note*  28  JEL  iMifi. 
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imtton  which  has  no  authority  to  takt  by 
dariae  a  oonrfe  of  equity  has  no  power  to  con- 
rert  sneh  real  estate  into  money  and  direct 
the  payment  thereof  to  sneh  oorporation. 
Starkweaiher  r,  Amer,  Bible  Soc,  22  R.  133. 

90.  Power  to  take  as  trustee.  ~~  Cor- 
porations, unless  specially  authorised,  can- 
not  be  seised  of  lands  to  the  use  of  another. 
€hrtene  t.  DennUj  16  D.  S8. 

Corporation  having  capacity  to  take  and 
hold  property  may  take  and  hold  it  upon 
trust  to  the  same  extent  as  a  private  person. 
If  the  trust  be  repugnant  to  or  inconsistent 
with  the  purposes  for  which  the  corporation 
was  formed,  tliis  may  be  a  ground  for  not 
compelling  it  to  execute  it,  but  it  will  not  in 
any  wise  impair  the  trust,  but  will  simply 
require  a  new  trustee  to  be  substituted  by 
the  proper  court.  Bell  County  ▼•  Alexander, 
73  D.  268. 

97.  Power  to  sell  and  transfer  prop- 
erty.*—  Corporations  aggregate,  at  com- 
mon law,  had  an  unlimited  power  over  their 
property,  and  could  alienate  or  ^prant  any 
lesser  estate  therein  without  limitation  or 
restriction.  B^.  ProL  Dutch  Chureh  ▼. 
MoU,  32  D.  613. 

Their  common-law  right  to  sell  their 
property  is  absolute,  where  they  act  by  a 
majority  of  their  stockholders;  and  Uiis 
right  is  not  limited  as  to  objects,  circum- 
stances, or  quantity.  TreadweU  v.  SiUiebmy 
Ufg,  Co,,  66  D.  490. 

Authority  to  conrey  indndes  the  jpower  to 
execute  suitable  instruments,  and,  in  the 
case  of  a  corporation,  to  affix  the  corporate 
seal     BuniU  T.  NahaiU  Bank,  35  D.  395. 

Railroad  corporation  may  purchase  and 
•ontraet  to  sell  land  bought  oy  it,  so  that 
grarel  may  be  dug  therefrom  and  carried 
over  its  road  at  an  agreed  freight,  to  be  de- 
livered to  and  used  by  a  third  person.  Old 
Oolcnif  R,  R.  Corp.  ▼.  Evans,  66  D.  394. 

Corporatioa  whose  existence  is  limited  to 
sixty  years  may,  when  given  such  power  by 
He  charter,  acquire  ana  convey  land  in  fee, 
and  an  equity  of  redemption  in  land  so  con- 
veyed is  subject  to  sale  under  execution. 
Rivet  V.  Dudley,  67  D.  231. 

Corporations  right  to  alienate  property, 
and  creditor's  power  to  subject  it  to  debts, 
stand  upon  the  same  footing,  in  the  absence 
of  some  statutory  exemption.  Coe  v.  C.  P. 
^I.R.R.  Co,,  75  D.  518. 

Railroad  corporation  is  not  authorised  to 
sell  property  wtiich,  from  its  nature,  it  could 
not  alienate,  by  a  statute  providing  that 
*'  the  real  and  personal  property  of  corpora- 
tions shall  be  liable  to  execution  as  other 
property.      76. 

Railroad  oorporation  is  not  authorised  to 
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convey  all  property  which  it  may  acquire  by 
a  statute  which  empowers  it  to  "  acquire  and 
convey,  at  pleasure,  all  such  real  and  per» 
sooal  estate  as  may  be  necessary  and  eon* 
venient  to  oarrf  into  effect  the  objects  of  the 
incorporation.      lb. 

Railroad  corporation  cannot  alienate  fran- 
chise to  be  corporation,  or  to  construct  and 
maintain  a  railroad,  and  receive  compensa- 
tion for  the  transportation  of  persons  or 
property.     lb. 

It  cannot  alienate  real  property  acquired 
and  held  for  the  exclusive  purpose  of  the 
exercise  of  a  franchise  which  cannot  be  alien- 
ated; as  the  franchise  to  be  a  corporation. 
lb. 

It  may  alienate  things  requisite  for  its  use, 
after  the  road  is  constructed  and  prepared 
for  use,  which  cannot  be  regarded  as  consti* 
tuting  a  part  of  the  real  estate,  but  as  per- 
sonal property;  such  as  locomotives,  cars, 
and  the  like;  and  such  property  is  liable  to 
execution  for  its  debts.     lb. 

Power  to  sell  and  convey  corporate  prop- 
erty can  be  conferred  only  by  the  boiml  of 
trustees,  when  assembled  and  acting  as  such; 
and  they  may  confer  this  power  upon  them* 
selves  as  individual  trustees,  or  upon  any 
other  persons.  Oa^wikr  v.  Willie,  91  U 
608. 

Validity  of  deed  made  by  corporation  ere* 
ated  by  law  of  Virginia  must  be  determined 
by  the  laws  of  that  state.  If  it  be  legal 
there,  it  is  so  here,  unless  it  riolates  gMd 
morals  or  is  repugnant  to  some  law  or  policy 
of  this  state.  If  it  be  fraudulent  and  void 
according  to  the  law  of  Vir^nia,  the  fraud 
attaches  to  it  here,  and  vitiates  it.  BalU' 
more  ete.  R.  R.  Co.  v.  Glenn^  92  D.  683. 

Corporation  organised  for  purpose  of  own* 
ing  ditches  for  conveyance  and  Mde  of  water 
has  power  to  sell  and  convey  all  its  corporate 
property,  prorided  the  sale  is  made  for  cor- 
porate or  lawful  purposes;  and  strangers 
taking  a  conveyance  are  entitled  to  assume, 
as  against  the  corporation,  that  the  sale  was 
for  a  lawful  purpose.  Such  sale  and  convey- 
ance may  be  made  to  any  person,  natural  or 
artificial,  capable  of  taking,  and  the  stock- 
holders of  one  or  more  corporations  may 
form  themselves  into  a  new  corporation,  and 
the  property  of  one  or  both  of  the  old  cor- 
porations may  be  conveyed  to  the  new  cor- 
poration. Aiinere*  DUch  Co.  v.  ZeUerbaeh,  99 
D.  300. 

98.  Power  to  morterage  property.  — 
Corporation  may  mortgage  its  realty  where 
it  has  power  by  its  charter  "  to  sell  and  dis- 
pose of  "  the  same  at  pleasure.     Oordim  ■* 
Preston,  26  D.  75. 

Corporation  may  secuTC  ^y  aiertgage  debt 
due  by  it,  independently  of  the  fact  of  its 


*  Fewer  of,  to  conveyor  otherwise  dispose  of  being  authorised  to  deal  in  mortgages;  such 
BotS^i  W-742^  "*  ^^  ^*^"  executed,  see   ^wer   being   necessarily    incident    to    the 

Sale  by  'corporation  of  all  Its  sssets,  and  e*^  !  P^"-  *».  J>of  row,  and  its  exercise  can  only 
Iheceoi;  see  aotSb  MIX  IM-mi  ,  ao  restrained  by  express  mhibitaoa  la  the  set 
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of  incorporation.  Susquehanna  etc  Cik  r. 
Oenerai  ln$,  Co.,  66  D.  740. 

Mortgafo  executed  under  the  authority  of 
the  board  of  directors  of  a  bank  is  valid 
where  such  board  is  Tested,  bj  the  eharter, 
with  general  power  over  the  afiairt  of  the 
oorporatioo.  JJeggeU  r.  N.  J,  M.  4  B,  CSo., 
23  D.  728. 

Mortgages  signed  by  trustees  indiTidually, 
and  not  by  corporation  by  its  trustees,  are 
not  the  legal  mortgages  of  the  oor^ration, 
but  they  may  nevertheless,  in  certain  cases, 
be  enforced  in  equity  and  without  reforma- 
tion. Lcve  V.  Water  and  Mhdng  Oou,  91  D. 
602. 

99.  Power  to  deal  in  real  estate.  — 
Clause  in  a  charter  of  a  oorporation  providing 
"that  the  lands,  tenements,  and  heredita- 
ments, which  it  shall  be  lawful  for  the  said 
corporation  to  hold,  shall  be  only  such  as 
shall  be  required  for  its  accommodation  in 
relation  to  the  convenient  transacting  of  its 
busiDoas,  or  such  as  shall  have  been  bona  fide 
mortgaged  to  it  by  way  of  security,  or  con- 
veyed to  it  in  satisfaction  of  debts  previously 
contracted  in  the  course  of  its  dealings,  or 
purchased  at  sales  upon  judgments,  which 
shall  have  been  obtained  for  such  debts," 
prohibits  it  from  buying  or  selling,  or  becom- 
ing  a  speculator  in  lands.  Bank  (^Mkhigan 
V.  Nike,  41  D.  675. 

Corporation  prohibited  by  its  charter  from 
dealing  in  real  estate,  entering  into  contracts 
for  the  purchase  and  sale  of  such  property 
contrary  to  its  charter,  cannot  come  into  a 
court  of  equity  and  compel  their  specific 
performance.  Bquity  will  leave  the  parties 
as  it  finds  them.    Ih, 

Corporation,  in  taking  mortcage  to  secure 
debt,  is  not  dealing  m  lanas.  Bhad  v. 
Walker,  78  D.  709. 

Corporation,  though  not  empowered  to 
hold  and  deal  in  real  estate,  may  yet  acquire 
and  transmit  title  to  it,  as  an  incident  to  its 
powers  to  make  general  contracts  touching 
a  particular  business;  and  so  also  of  a  corpo- 
ration whose  charter,  in  express  words,  pro- 
hibits dealing  in  real  estate,  for  a  corporation 
whose  charter  is  merely  silent  on  this  point 
is  impliedly  prohibited  to  the  same  extent. 
lb, 

100.  Power  to  make  contracts.*— 
Corporations,  like  natural  persons,  are  capa- 
ble of  making  contracts,  even  with  the  power 
that  creates  them.  State  v.  Bank  qfSmfma, 
73  D.  699. 

Corporations  have  all  powers  of  ordinary 
persons  as  respects  their  contracts,  except 
when  they  are  expressly  or  by  necessary 
implication  restricted;  and  they  have  all  the 
powers  necessary  to  carry  out  powers  ex- 
pressly granted.  Oalena  v.  CovvM,  95  D. 
657.  S.  P.,  Old  Ooloiw  R,  R.  Corp.  v.  Bkam, 
66  D.  394;  Bkad  v.  Wa;aefr,  78  D.  709. 


*  Form  of  signing  contract  necenary 
eorporatSon,  see  nois^ »  IL  9MK40a. 
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Lees  strictness  is  observed 
with  corporations  than  ia 
against  them;  and  in  oontmete  it  ie 
that  the  name  be  so  given  as  to  distageish 
it  from  other  oorporationai  Smgtntomm  T» 
Road  V.  Crmger,  9  D.  496. 

Employment  of  attoraeys  ie  4bfsad  edi 
agunst  railroad  oorporatioD  fa  a  eontrsst 
which  the  corporation  by  its  duly  eonstitDfesd 
agents  has  the  capacity  to  make.  Pfaly  v. 
Weetem  Pae,  R  R.  Co.,  91  D.  623. 

A  railroad  company,  anthoriaed  ''ie  do  sB 
acts  needful  to  carry  into  effsot  ttie  objects 
for  which  it  was  created,**  inelading  ttw 
right  to  exact  a  compensatioa  not  ezoMdiag 
a  specified  rate  for  transportatiosi  of  persoos 
and  property,  may  eontraot  for  tiie  traa^Mr- 
tation  of  freight  for  a  fixed  period.  JKotfrssd 
Co,  V.  Furnace  Co.,  41  B.  509. 

A  contract  by  a  corporation,  organised  ts 
build  a  public  bridge,  with  the  proprietor  si 
a  newspaper,  to  give  him  stoc^  of  the  coi^ 
pany  in  consideration  of  his  pnblidiing  srti^ 
des  favoring  the  enterprise  and  showing  the 
value  of  it  as  an  investment^  fa  valid.  £ietk$ 
V.  Knapp,  49  R.  212. 

101.  Power  to  make  or  recefwe  nego- 
tiable paper.  — Corporation,  though  with- 
out power  to  make  note  for  its  own  debl^ 
may  receive  note  of  natural  person,  and  it 
will  be  good  in  the  hands  si  an  innocent 
holder,  though  received  for  an  ananthorised 
purpose.    BUint  v.  Walker,  78  D.  709. 

Corporations  having  power  to  make  and 
transfer  promissory  notes  will  be  presamed 
to  do  so  m  the  ordinary  ooniss  of  ousiaei^ 
until  the  contrary  appears.  MelnHre  v. 
Preston,  48  D.  321. 

Corporations  have  power  to  sssigB 
issory  notes  in  Illinois^  nndsr  the  proi 
of  the  Revised  Laws.    Ibk 

A  note  payable  to  a  eorperafcion  aad  in- 
dorsed by  it  will  be  presnined  to  have  bsss 
indorsed  at  the  place  of  bosinsss  of  tiie  ess> 
poration.    Ik, 

Railroad  company  cannot^  as  a  branch  el  its 
business,  deal  in  notes  and  bilU  of  exchange 
but  can  only  make  such  paper  subservient  te 
the  great  design.  OooeHek  t.  Reiptotde,  81 
D.24a 

Officers  sf  oorporation  liavs  no  power  ts 
authorise  the  execution  of  a  note  as  snrs^ 
for  another,  in  respect  to  a  matter  having  ns 
relation  to  the  corporate  business;  aiM  a 
party  receiving  such  note  with  notice  oansol 
recover  on  it.  Hall  v.  Anbum  7'umpikg  Oe^ 
87  D.  75. 

Such  officers  have  as  power  to  makesr 
ratify  a  note  given  by  ens  of  their  number 
to  secure  his  individual  indebtedness.    lb. 

109.  Power  to  incur  detata.  —  If  ths 
president  and  cashier  el  a  bank  jointly  bars 
the  power  to  borrow  money  or  ebtain  dis- 
counts, and  they  both  agree  upon  the  plas 
of  borrowing  the  money  or  obtaining  the  d» 
I  count,  it  is  not  neoesauy  that  bs& 
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under  its  oorporato  maI,  which  U  tho  onlj 
mode  in  which  it  can  an«wer,  and  enoh  ii  the 
CMC  where  the  statnte  provides  that  whoa 
any  garnishee  shall  appear,  he  shall  be  ex- 
amined on  oath.  BcUt&wn  efe.  it  A  Gk  ▼• 
CfaUahue,  65  D.  2M. 

Deed  of  oorporation  withont  eorporaU 
seal,  ezecnted  by  tnutees  of  corporation,  is 
not  admissible  in  evidence  withont  first 
showing  the  authority  of  the  trustees  to 
execute  it.  The  recital  of  the  authority  bk 
the  deed  le  no  evidence  of  its  existeneeb 
ChuhwUer  v.  WiliU,  91  D.  607. 

Tmstees  of  oorporation  who  use  their 
sevend  private  seals  in  executing  deed  in 
behalf  of  the  oorporation  must  be  shown  to 
have  authority  to  execute  the  deed  in  order 
to  show  by  implication  their  authority  to 
use  their  private  seals  for  the  occasion,  —  it 
being  admitted,  for  the  purpoees  of  this 
decision,  that  it  is  competent  for  a  oorpora- 
tion to  adopt  the  private  seal  of  the  several 
trustees,  or  any  one  of  them,  as  its  seal  pn 
hoc  viee^  and  that  the  conferring  of  power  to 
execute  a  deed  necessarily  includes  the 
power  to  adopt  a  seal  on  behalf  of  the  oor- 
poration for  the  occasion.     76. 

105.  What  instruments  ars  Talid 
without  a  seal.  —  Oorporation  must,  ia 
general,  act  througk^its  common  seal,  but  it 
may  appoint  an  agent  whose  acts,  witiiin  the 
scope  of  his  powers,  do  not  require  any  seal 
to  impart  validity  to  them.  BvereU  v. 
UnUed  States,  30  D.  584.  &  P.»  Laihnp  r. 
CommereUU  Bank,  83  D.  481. 

Contracts  of  corporations  are  valid,  though 
not  attested  by  the  corporate  seal,  and  rest 
upon  the  same  footing  as  those  of  natural 
persons.     Itoa$  v.  CUg  ^Madkdn,  48  D.  351. 

Corporate  seal  is  not  essential  to  an  agree- 
ment to  convey  real  property.  The  Bomkt  T. 
Pci^awa,  15  D.  706. 

Nor  to  the  validity  of  a  certi6cate  of  stock. 
PitKhugh  V.  Bank  (^  ShephenUvtik,  16  D.  9a 

Nor  to  pass  from  a  oorporation  its  in- 
terest in  a  promissory  note,  especially  if  the 
assignment  is  made  by  its  duly  auUioriaed 
agent;  and  in  an  action  by  the  assignee  of 
the  agent  on  such  promissory  note,  he  need 
not  aver  or  prove  the  agent's  authority, 
unless  it  is  impeached  by  plea.  Oatrrisom  v. 
Combs,  22  D.  120. 

106.  What  is  a  suffidont  seal^ 
Authenticity  of  seal.  —  The  seal  of  a  cor- 
poration is  not  of  itself  evidence  of  its  au- 
thenticity; it  must  be  proved  to  be  the 
corporate  seaL  Den  v.  Vreelandt,  11  D. 
551. 

A  corporation  may  use  any  seal;  but  what- 
ever seal  it  uses  must  be  shown  to  have  been 
adopted  by  the  oorporation  and  affixed  by 
the  proper  officer.  If  the  seal  used  is  not 
shown  to  have  been  adopted  b^  the  corpora- 
tion, the  instrument  is  invalid,  although  a 
majority  of  tiie  directors  hold  a  meeting,  at 
which  tbiry  undertake  te  ratify  *'  the  e» 


ngn  the  paper  to  carry  their  plan  into  effect. 
Biiawajf  v.  Farmen'  Bank,  14  D.  081. 

CotXK>ration  is  guilty  of  no  fraud  on  eredi- 
ten  by  procuring  act  authorizing  bonds  to 
be  iflsned  by  it,  secured  by  a  trust  deed  of 
iti  property,  and  even  if  it  ii  injurious  to 
erectors,  they  are  without  remedy  in  the 
absence  of  actual  fraud.  Carter  v.  Neat,  71 
136. 

Stockholder  ii  not  precluded  from  ad- 
vancing money  to  oorporation  on  securities 
anthorized  by  law,  if  there  is  no  fraud,     lb, 

103.  Power  to  make  assigTiments 
for  benefit  of  creditors.* — Conveyance 
by  corporation  of  all  its  property  for  the 
payment  of  all  its  creditors,  without  prefer- 
ence or  priority,  ii  valid;  and  the  nositive 
assent  of  the  creditors  is  not  essentisl  to  the 
operation  of  such  deed.  Pope  v.  Brandon, 
20  D.  49. 

Power  of  corporation  to  make  such  oon- 
vejrance  is  not  affected  by  the  fact  that  the 
legislature,  in  its  charter,  provided  that  the 
stockholders  should  be  individually  liable  for 
the  payment  of  all  its  debts.    75. 

Corporation  may  execute  a  deed  to  one  of 
the  corporators,  in  trusty  for  the  payment  of 
its  debts.    lb. 

An  instrument,  althouffh  entire  in  form, 
may  be  good  in  part  and  void  in  part,  as  it 
is  a  sufficient  oonveyance  in  regard  to  one 
species  of  property  and  not  to  another; 
hence,  where  the  directors  of  a  corporation 
anthorise  its  treasurer  to  make  an  assign- 
ment of  aU  its  property,  real  and  personal, 
and  he  executes  a  oeed  under  Ids  own  name 
and  seal,  if  accepted,  it  will  be  sufficient  to 
peas  the  titie  to  tiie  personal  property.  8ar» 
gem  ▼.  Webeter,  46  D.  743. 

Directors  of  a  manufacturing  oorporation 
have  anthority,  by  their  vote,  to  authorise  its 
treasurer  to  make  a  oonveyance  of  all  its 
property  provisionally,  npon  condition  to 
Day  or  provide  for  the  payment  of  the  just 
oebts  of  the  corporation.    lb. 

Such  directors  have  a  right  to  make  a  con- 
Teyanee  of  corporate  property  to  a  creditor 
upon  condition  that  he  apply  it  to  the  pay- 
ment of  hii  claim,  and  pay  back  the  surplus, 
Ii  any,  to  the  corporation.  Such  a  convey- 
•noe  IS  not  fraudulent  as  to  other  creditors, 
by  reason  of  giving  a  preference,  lb. 
^  Share-holder  who  is  a  creditor  of  corpora- 
tion may  be  preferred  in  an  assignment  made 
by  itb  and  no  inference  of  a  fraudulent  intent 
eaa  be  dednoed  therefrom.  Lexington  Life 
etc  Int,  etc,  Co,  T.  Page,  66  D.  165. 

104.  Buls  requiring  a  corporate 
seaL  *-  Contracts  not  under  corporate  seal 
may  be  binding.    MoU  v.  Hieka,  13  J>.  550. 

Lease  executed  without  the  corporate  seal, 
by  the  ^'trustees  of  the  town  of  Chicago^" 
is  void.    JDnsisT.  Chicago,  33  D.  443. 

Oorporation   most    answer    garnishment 
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tlon  of  the  writiBg.**     Perry  t.  /Viee^  14  D. 

sie. 

Mode  of  asaentiiLff  to  and  aathenticatinjg 
■ete  of  A  oorporato  body  which  has  a  aoal  it 
to  affix  the  leal  with  a  oedaratioB  that  it  ia 
the  leal  of  the  oorporatioo,  and  te  Terify  the 
aot  by  the  eiffnatures  of  the  prendent  and 
aecretary  el  the  oompany.  BimU  t.  OMooqo^ 
83D.  i4S. 

If  a  deed  be  properly  exeoatad  hi  other  ro- 
■peoti,  a  leal  affixed  without  any  stamp  or 
impraasion  may  be  treated  aa  a  oerporate 
aeaL    J^rJiO^  r.  Jfaim,  48  D.  600. 

Annexation  of  acroU  instead  of  aeal  on  wax 
er  other  snbatanoe  ia  snffieient  exeoation  of 
sealed  instmrnent  by  oorporation,  the  statute 
of  Georgia  proridinff  that  the  same  is  saffi- 
eient  in  the  ease  <n  natural  persons,  and 
making  no  distinction  in  the  caae  of  artificial 
persons.    JchnaUm  ▼.  Orawley^  71  B.  178. 

Name  of  corporation  need  not  be  signed  to 
its  sealed  instruments,  as  a  oorporation  exe- 
eutes  its  eonyeyances  under  its  corporate 
seal,  and  the  corporate  name  being  subscribed 
would  not  giye  the  instrument  greater  yalid- 
ity.    76. 

Official  action  el  corporation  ia  not  necea* 
■aryto  adoption  d  corporate  aeal,  as  the 
same  kind  of  proof  which  would  establish,  if 
disputed,  the  authenticity  of  the  genuine 
oommon  seal  in  a  particular  instance  would 
equally  eatablish  that  of  a  scroll  as  the  ocr^ 
porate  seal;  to  wit,  tiiat  it  was  cffixed  by 
authority,  express  or  implied,  of  the  corpo- 
raticQ.    /ft. 

Execution  of  mortgage  on  its  j^roperty  by 
authorised  agents  of  corporation  is  presump- 
tiyely  |[ood  execution  by  corporation,  if  any- 
thing IS  affixed  thereto  that  the  law 
reeognixes  asa  seal  when  affixed  by  a  natural 
person.    IIk 

Corporate  seal,  otherwise  sufficient,  which 
Is  afftxed  to  bonds  by  the  printer,  under  di- 
rectictt  of  the  corporate  officers,  who  after- 
wards sign  and  issue  the  bonds,  renders  them 
yalid  aa  obligations  under  seaL  SoytU  Bank 
y.  Grand  June  etc  Co.,  97  D.  116. 

107.  Who  may  af&x  it  —Authority  to 
vae  aeal.*  —  Appearance  of  a  corporate  seal 
to  a  writing  is  eyidence  that  it  was  affixed 
by  proper  authority.  The  contrary  may  be 
shown,  howeyer,  and  the  burden  of  proof 
is  on  the  party  objecting.  LeggeU  y.  A.  /. 
jr.  4  ^.  (^,  23  D.  728. 

Corporate  seal  affixed  to  a  mortgage  by 
the  corporators  preeent  at  the  meeting  when 
it  was  executed,  together  with  their  signa- 
tures and  their  acknowledgment^  constitutes 
a  good  execution  of  the  instrument,  where 
the  seal  ia  not  confided  to  any  particular 
officer.    Oardon  r,  PrtaUm^  28  D.  76. 

A  promise  by  the  president  and  directors 
d  the  '*  Corydon  steam  mill  company,"  made 
for  a  corporate  debt,  and  executed  by  the 

*  Who  may  affix  seal,  and  proof  that  leal  is  cor* 
porate  tealp  see  note,  ai  D.  7«H7«L 
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president  el  the  company,  as  saali»  vndsr  tki 

nK>rate  seal,  in  ccnf ormity  to  ita  bv-law% 
inding  upon  the  oorpointion,  aaa  lar  s 
yiolation  thereof  it  may  he  sued  ha  Us  esf^ 
porate  name.  FUman  y.  Ziaftiwy  SB  D.  481 
108.  Xflbotof  thoMalaa«wid«ioo~ 
PMsomptiona.— Where  "iminfrra  aaal  ef 
corporation  is  affixed  to  instmniant^  nad  the 
signatures  of  the  proper  effioen  nxm  pfotedp 
oonrti  are  to  presume  that  the  «fllDM  did 
not  exceed  their  aathcrity;  and  tiie 
itadf  ia  prkna  fadB  eyidaaoe  thai  il 
affixed  by  proper  authority;  and  the 
of  preying  the  contrary  is  upon  the  objeetag 
party.  Mimer  y.  Jolmmm,  97  D.  8l8w  &  P^ 
iiu9queha$ia  eicOfKr,  Oenerai  /ns.  Oxt  68  0. 
740;  PhUUjm  y.  Coffee,  83  D.  367;  SL  Lorn 
Pub.  Sehook  y.  Bitley,  76  IX  131;  Bmriar. 
Nahant  Bank,  36  D.  396. 

So  held  where  the  treasurer  of  a  oocpera- 
tion  drew  a  draft  to  his  order,  indonad  i^ 
and  it  was  accepted,  although  the  aaal  was 
placed  to  the  left  of  the  aignatnre,  and  the 
usual  terms  used  in  affixing  tiio  aaal  wwa 
omitted.  Cbnias  y.  Junction  oi^  JL  JL  Chu 
89  D.  23a 

The  corporate  aeal  affixed  ia  tho  euuhaet 
of  a  corporation  ia  frhna  /Ms  eyideaee  ttai 
such  contract  was  duly  entered  into  by  the 
number  of  members  required  by  ttie  eharfeer 
to  make  a  yalid  ocntraeti  althoa^  it  ii 

Xed  by  a  leea  number,  and  the  qoaation 
ther  the  aeal  waa  duly  affijnd  ia  for  the 
jury  to  determine.  JMb  efe.  T.  Bucd  y. 
Myioro,  9  D.  402. 

Uee  of  corporate  aaal  hf  jpreaideut  doea 
not  giye  yalidi^  to  tranaactMna  he  has  aa 
power  to  enter  mtew  Qibtm  y*  QoUtkmaUt^ 
42  D.  692. 

BffMt  of  affixing  aaal  el  oeiperatioa  ta 
oontract  is  the  same  as  when  the  seal  ii 
affixed  to  the  contract  el  aa  iadiyidaal,  — il 
renders  the  instrument  a  specialty  and  aoa* 
negotiable.  Cbnliis  y.  JmnoHon  otaJLJL  €ht 
891).  23a 

Corporate  instrument  ia  ymlid  then^  il 
doee  not  oondnde  by  saying,  **Ib 
whereof,  the  common  seal  of  aneh 
ticn  ii  hereunto  affixed.  *    Ihe  i 
be  referred  to.    A. 

The  seal  of  a  eorpofatifla  Is  eqnnliy  appra- 

Eriate  aa  a  means  of  eyidencing  its  aaaaat  to 
a  bound  by  a  aimple  oontraol  as  Iqr  n 
dalty.    Central  NaL  Bank  y.  ddrlottS 
i?.  J2L  Ok,  22  R.  12. 

100.  What  acts  aro  vltra  wirai 
Term  '*ulira  vtree^"  naed  in  refereaee  to 
of  corporation,  la  employed  ia  difhrHit 
senses.  An  act  ia  aaid  to  m  tilfrs  eirei  wbsa 
it  is  not  in  the  power  of  the  corpuraticn  to 
perform  it  under  any  oireumstances,  in  which 
case  the  act  is  yoid  in  Mo,  and  tiie  corpora* 
ticn  may  arail  itself  of  the  plea.  Aa  act  ii 
also  said  to  be  niira  vbree  with  raieieaee  to 
the  rights  of  eertain  partiea»  whea  the 
poratioa  cannot  paiurai  il 
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•oosent;  and  it  may  also  be  ultra  vireii  with 
refereooo  to  some  specific  porpose,  when  the 
eorpocatioa  eannot  perform  it  for  that  par- 
poee.  When  the  act  is  uUra  vires  in  the  last 
two  iensesy  the  right  of  the  corporation  to 
srail  itself  of  the  plea  will  depend  npon  the 
eiroamstancee  d  the  case.  Mmerr  DUeh 
Cb.  T.  ^eOerftodl,  M  D.  aOO.  Compare  ^rotiit- 
Im  Co.  T.  Lewitton  In&L  fur  Savinffs,  28  R.  9. 

Plainti£(  »  oompanj  incorporated  to  do 
badness  as  a  oommoB  carrier,  made  a  con- 
traot  with  defendant  to  hnj  a  quantity  of 
grain.  Eeidt  that  the  contract  was  uUra 
wktB,  and  that^  therefore,  plaintiff  could 
iBsintain  no  action  for  non-delivery  of  the 
grain,  but  that  it  ooold  recover  back  the 
part  of  the  purchase-money  already  paid. 
Nortkweeiwn  Vnkm  P.  Co.  v.  Shauf,  19  R. 
781. 

Corporations  possess  snch  powers,  and 
snoh  mdy,  as  the  law  of  their  creation  con- 
fers upon  them;  and  when  created  by  public 
acts  of  the  legislature,  ^rties  dealing  with 
them  are  chargeable  with  notice  of  their 
powers^  and  the  limitations  npon  them,  and 
cannot  plead  ignorance  in  avoidance  of  the 
defense  of  uUra  wres.  Franklin  Co.  r.  Lewis- 
aM  ImL  /or  8aving$t  28  R.  9. 

Semble^  upon  the  anthorities  cited,  that 
in  the  United  States,  corporations  cannot 
purchase,  or  hold,  or  deal  in  the  stocks  of 
other  corporations,  unless  expressly  author- 
ised to  do  so  by  law.    lb. 

A  oorpcwation  organized  for  a  "general 
freight  and  transfer  business  "  has  no  power 
to  Imooum  surety  nor  to  assume  the  princi- 
pal's debt,  and  is  not  estopped  by  such 
sssam]^tion,  made  by  its  officers  without  the 
anthonty  of  the  directors  or  stockholders. 
Ueas  T.  IThiU  Lhe  Trana/er  Co,,  69  R.  449. 

110.  When  corporanon  cannot  avail 
itaelf  of  doctrine  of  ultra  viros.^  Where 
a  oorporation  enters  into  a  contract  uUra 
wir€$^  and  the  other  partv  in  reliance  thereon 
and  in  execution  thereof  expends  money,  the 
oorporation  is  liable  on  the  contract,  provided 
it  be  not  in  riolation  of  its  charter  nor  pro- 
hibited by  law.  SUUe  Board  t.  Citkena* 
Sinei  JTy  Co.,  17  R.  702. 

A  oorporation  la  liable  quantum  meruit  on 
a  contract  ultra  viree,  but  not  unmoral,  and 
broken  br  the  other  party.  Day  r.  Spiral 
Springe  Buf^gy  Cb.,  68  k  362. 

Corporation  cannot  avail  itself  of  invalidity 
of  sale  and  oonreyance  of  aU  its  property  for 
an  illegal  purpose^  in  an  action  to  recover 
the  property  from  a  stranser  who  purchased 
it  after  the  oontract  of  sale  and  conveyance 
was  fully  executed  on  both  sides,  and  with 
knowle^e  of  that  fact  Minere*  DUch  Co. 
▼.  ZtUeiiaeh,  99  D.  300. 

Conoeding  unlawfulness  of  sale  by  cor- 
poration of  all  its  property  to  another  cor- 
poration, and  receiving  in  payment  therefor 
the  stock  of  the  grantee,  to  be  distributed 
among  its  own  stockholders,  yet^  if  such 
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contract  has  been  fully  executed,  the  oor- 
poration itself  cannot  recover  back  the  prop- 
erty sold,  or  set  aside  the  contraot  «■ 
account  of  its  illegality.    lb. 

AisumpeU  for  work  and  labor  on  aooonni 
of  engraving  bank  bills  will  lie  against  a 
corporation  althougl^such  oorporation  is  pro* 
hibited  by  law  from  engaging  in  the  business 
of  banking,  (/nderufuod  r.  Newport  Lyoemn^ 
41  D.  260. 

A  corporation  chartered  fcr  the  gratuitous 
publication  and  distribution  of  pions  and 
useful  books  and  tracts,  with  limited  powers 
of  holding  property,  may,  if  its  permanent 
income  does  not  exceed  the  specified  amount^ 
receive  money  on  the  condition  that  it  is  to 
be  returned  if  a  certain  additional  amount  is 
not  received  within  a  certain  time,  and  if  a 
demand  is  made  for  the  money  on  the 
ground  that  the  condition  has  not  been  ful- 
filled, may  submit  the  demand  to  arbitra- 
tion.  MorviUe  v.  Amer.  Tract  Soe.,  26  R.  4a 

If  a  corporation,  in  excess  of  its  powers, 
receives  money  on  such  a  condition,  and  the 
condition  is  broken,  an  action  will  lie  to  re- 
cover the  money,  and  a  demand  for  it  may 
be  submitted  to  arbitration.     lb. 

A  corporation  cannot  defend  against  its 
note,  hekl  by  a  bona  /de  purchaser,  on  the 
ground  that  it  was  given  contrary  to  the 
prohibition  of  its  charter,  for  stock  of  an- 
other corporation,  if  the  stock  had  been  de- 
livered.    Wright  t.  Pipe  Une  Co.,  47  R.  701. 

A  oorporation  chartered  only  as  a  railroad 
and  banking  company,  although  it  has  no 
authority  to  run  a  steamboat,  is  still  liable 
to  a  passenger  injured  on  a  steamboat  op- 
erated by  it.  CeuirallLR.  etc  Co.  r.  Smith, 
62  R.  363. 

A  fire  insurance  company  having  insured 
against  hail,  which  it  was  not  authorixed  to 
do,  the  insured  having  performed  his  part  of 
the  contract,  and  the  company  having  ao- 
cepted  the  benefit,  the  company  is  estopped 
to  set  up  its  want  of  power  to  issue  such  a 
policy.  Denver  Fire  Jne.  Co.  v.  McCUUan, 
69  R.  134. 

111.  When  not  a  defense  against 
the  corporation.*  —  Where  a  corporation 
has  fullv  performed  a  contract  to  manufac- 
ture and  deliver  certain  articles,  and  brin||t 
an  action  to  recover  the  price  thereof,  it  is 
no  defense  that  the  contract  was  ultra  vires. 
Wfuiney  Amu  Co.  w.  Barlow,  20  R.  604. 

A  corporation  which  has  discounted  com- 
mercial paper  without  any  statutory  power 
to  do  so  may  recover  the  money  thus  loaned, 
although  the  securities  are  void.  Pratt  v. 
Sftart,  36  R.  631.  S.  P.,  Oermantown  etc, 
Ina.  Co.  V.  Dhfin,  28  R.  649. 

If  an  officer  of  a  corporation,  forbidden 
by  statute  to  borrow  money  from  it,  so  bor- 
rows, and  pledges  as  security  the  bonds  of  an 
innocent  third  person  as  his  own,  the  cor- 

*When  estoppel  arises  against  pleading  thai 
contract  U  ultra  viree,  see  note,  U  P.  106,  lOt. 
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poration  acquirAS  title  thereto,  if  it  acted  in 
goo4  faith,  although  the  loan  was  also  in 
violation  of  a  mle  of  the  directors.  BoW' 
dUch  V.  New  England  etc  ln»,  Co.,  55  R.  474. 

1 19.  Corporate  meetings — The  call, 
or  notice.  — Acts  done  at  a  corporation 
meeting  of  which  notice  jras  not  given  in  the 
manner  prescribed  by  its  charter  or  by-laws 
•re  Toid;  and  where  no  mode  of  giving  no- 
tice is  provided  by  charter  or  by-laws,  per- 
sonal notice  mnst  be  given  to  the  stock- 
holders.   Stoww,  Wy9e,\^  D.  99. 

The  act  of  a  majority  of  the  directors  of 
a  corporation,  to  be  of  any  effect  as  the  act 
of  the  corporation,  mnst  have  been  expressed 
at  a  regular  notified  meeting  at  which  all  the 
directors  might  have  been  present.  ElUoi  v. 
Abbot,  37  D.  227;  Deapatek  Line  v.  Bellamy 
M/g.  Co.,  87  D.  203. 

It  is  not  necessary  to  the  validity  of  a 
vote  of  a  majority  of  the  directors  of  a 
mannfacturing  corporation  that  it  appear  by 
its  records  that  all  the  directors  of  the  cor- 
poration had  notice  of  the  meeting  at  which 
snch  vote  was  passed.  Sargent  v.  Webster, 
46  D.  743. 

Corporation  is  bonnd  where  ^norum  of 
directors  of  bank  meet  and  unite  m  any  de- 
termination, whether  the  other  directors  are 
or  are  not  notified,  and  although  the  meet- 
ing was  not  a  general  meeting.  Edgerly  v. 
Emeraon,  66  D.  207. 

A  quorum  of  the  directors  of  a  corpora- 
tion having  attended  a  special  meeting,  it 
win  be  presumed  mima  Jheie  that  all  the 
directors  were  duly  notified  to  attend. 
Chouteau  fmt,  Co,  v.  Holmes,  30  R.  807. 

118.  Place  of  meeting.  —  Act  of  ma- 
jority of  stockholders  expressed  elsewhere 
than  at  a  meeting  of  stockholders,  as  where 
the  assent  of  each  one  is  given  separately 
and  at  different  times,  is  not  binding^ on  the 
eorporation.  Peiree  v.  New  Orleeuu  Building 
Co.,  29  D.  448. 

All  votes  and  proceedings  of  persons  pro- 
fessing to  act  in  capacity  of  corporators, 
when  assembled  without  the  bounds  of  the 
sovereignty  granting  the  charter,  are  wholly 
void.  MUler  v.  Ewer,  46  D.  619;  AspinwaU 
▼.  Jiiseiasippi  R,  R.  Co.,  83  D.  329. 

General  clause  in  a  charter  authorizing 
certain  persons  to  call  first  meeting  of  a  cor- 
poration at  such  time  and  place  as  they 
think  proper  do^  not  authorize  them  to  call 
the  meeting  at  a  place  without  the  limits  of 
the  state.     Miller  v.  Ewer,  46  D.  619. 

114.  What  conetitutee  a  quorum.  — 
A  majority  of  the  directors  of  a  corporation 
must  be  present  at  any  meeting  to  constitute 
a  board  competent  to  transact  business,  un- 
less the  charter  gives  that  power  to  a  less 
number.     ExparU  Willcocks,  17  D.  526. 

Hence,  a  by-law  adopted  at  a  meeting  of 
six  ad  interim  directors  of  a  national  bank, 
which  had  twelve  directors  before  its  conver- 
sion, ii  invalid,  because  not  adopted  by  a 


majority  or  quorum  of  the  board.     Lodtwooi 
V.  MechanksB^  NaL  Bank,  11  R.  263. 

A  corporation  is  oompoaed  of  diatinel;  dsA- 
nite  integral  partSp  where  each  faculty  ooe- 
sists  of  a  definite  number  of  men;  and  Is 
constitute  a  corporate  maotingy  the  atteod- 
ance  of  a  majority  of  the  memben  ef  each 
class  is  necessary.  C7mtfrsft)y  ^  Marfkmd 
V.  WilUanu,  81  D.  7S. 

A  majority  of  bare  qvcmm  ef  board  of 
directors  may  bind  the  oorpcnticn.  BweO 
V.  Buckingham^  86  D.  616. 

Act  of  stockholders  at  a  meeting,  wfaersia 
only  a  minority  of  the  stock  was  represented, 
is  void,  and  cannot  be  ratified  by  the  sabss- 
quent  assent  of  the  holders  of  a  majority  ef 
the  stock,  if  this  assent  be  given  elsewhsrs 
than  at  a  meeting  of  the  stockholders.  Pmm 
V.  New  Orleans  Building  Co.,  29  D.  448. 

Where  a  quorum  was  rsqnired  to  ecnsisk 
of  two  thirds,  and  the  minutes  stated  that 
on  due  invitation  the  corporators  met;  and 
it  was  not  usual  to  mention  on  the  minetes 
the  names  or  number  of  those  preeeni; — this 
was  held  as  saying  that  a  legal  meeting  a^ 
sembled.  Commonwealth  v.  Woelper,  8  D.  688. 

Presence  of  the  president  of  a  raannh^ 
turing  corporation  is  not  necessary  at  a 
meeting  of  its  board  of  directors  in  order  ts 
authorize  them  to  transact  bo  sin  sea  '^  ^ 
V.  Webster,  46  D.  743. 

The  plaintiff  and  defendant,  both 
tions,  made  a  contract  by  their  respective 
boards  of  directors.  The  five  persons  com- 
posing the  plaintiff's  board  of  directors  were 
members  ot  the  defendant's  board,  whidi 
consisted  of  thirteen  persons.  At  the  meet- 
ing of  the  defendant  s  board,  at  which  the 
terms  of  said  contract  were  agreed  npee, 
there  were  present  only  eight  directors,  twe 
of  whom  were  directors  of  the  plaintiflL 
Held,  that  if  it  be  assumed  thai  the  oontraet, 
under  the  circumstances,  was  voidable,  in 
equity,  at  the  election  of  the  defendaal 
within  a  reasonable  time,  for  want  ef  a 
quorum  of  directors  of  the  plaintiff  at  the 
meeting  at  which  the  contract  was  agreed 
upon,  Uie  delay  in  exercising  the  election  te 
avoid  it  operated  as  a  waiver  of  the  right 
so  to  do,  an4  consequently  an  inatractioa  te 
the  jury  that  such  right  existed  at  the  tune 
of  the  trial  was  erroneons.  United  States 
Rolling  Stock  Co.  t.  Atlantic  ete.  it  &  Oa,  31 
R.  380. 

115.  Binding  force  of  measores 
adopted  at  meetinn,  informatioa 
given,  etc.*  —  A  member  of  a  oorpora- 
tioxf  is  bound  by  an  act  of  assembly  varying 
the  terms  of  the  original  act  of  ineorporm- 
tion,  such  act  being  passed  at  the  tnstanes 
of  a  iegallv  constituted  meeting  of  the  cor- 
poration, although  that  individual  member 
was  not  presents  Curris  w.  Mutual  Astmr, 
Soe.,  4  D.  617. 

*  Validity  of  acts  done  at  meetinc  b^  pioptd^ 
caUed,  seenote.  18Dw  110^  ua 
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Information  ffiyen  to  bo&rd  of  direotora  of 
bulk,  at  a  regular  meeting,  by  one  of  their 
mnmber,  of  the  dissolution  of  a  firm  whose 
paper  is  tubeequantly  offered  for  discount,  is 
Botiee  to  the  bank,  notwithstanding  the  ab- 
■ance  at  eoch  meeting  of  the  committee 
whoee  bnrineos  it  was  to  act  on  snch  mat- 
ters. Bank  qfPUUburgk  w.  WkiUhead^  86  D. 
186. 

Vote  of  directors  of  corporation  is  written 
instrument,  and  must  be  construed  by  its 
terms  alone,  with  reference  to  the  subject- 
matter  to  which  it  aoplies,  and  parol  testi- 
nony  is  not  admissible  for  the  purpose  of 
dimwing  the  sense  in  which  a  director  under- 
stood it     Chuld  T.  Norfolk  Lead  Co.,  57  D. 


Corporations  are  bound  by  acts  of  ma- 
jority, when  those  acts  are  conformable  to 
the  articles  of  the  constitution.  Martin  v. 
Peruaeola  tic.  B,  R,  Co.,  73  D.  713. 

110.  Corporate  records.*  —  Corpora- 
tion may  be  bound  by  the  record  of  its  pro- 
•eedin||s,  without  the  annexation  of  a  seal, 
when  it  acts  through  a  board  of  directors 
and  koeps  a  register  of  its  acts.  Qarrimm  v. 
ConAa,  22  D.  120. 

Records  of  corporation  are  competent  and 
sufficient  eridence,  where  no  proof  is  intro- 
duced to  destroy  their  effect,  to  show  who 
are  its  corporators,  and  whether  or  not  the 
required  number  of  shares  of  its  stock,  pro- 
Tided  by  its  charter,  has  been  subscribed. 
Ftnobaeoi  H.  R,  Co.  t.  Dummer,  63  D.  664. 

y.   CORPORATl    lilABILITin. 

1.    Upon  Contract, 

117.  In  generaL  —  Corporations  may, 
by  a  course  of  usage,  render  themselres 
liable  upon  contracts  executed  in  a  different 
mode  from  that  authorised  by  their  charters. 
BuliUy  T.  Derlyy  Fiahing  Co,,  7  D.  271. 

The  fact  that  a  corporation  is  misnamed  in 
a  contract  will  not  aroid  such  contract,  if  its 
identity  snbstaotially  appears.  Berka  etc 
T.  Road  T.  Myen,  9  D.  402;  MelUdge  v.  Boa- 
aon  Iron  Co,,  61  D.  69. 

Contract  cannot  be  binding  on  a  corpora- 
tion unless  binding  on  erery  member  thereof. 
Fmroa  t.  Nam  Orleana  BuilUing  Co.,  29  D. 
448. 

Rights  of  strangers  dealing  with  corpora- 
tion may  vary  according  as  they  are  con- 
sidered with  reference  to  the  corporation 
itself,  its  stockholders,  or  its  creditors. 
Mmera'  DUeh  Co,  t.  Zellerback,  99  D.  300. 

118.  Oral  oontracts.  —  A  provision 
that  no  contract  shall  be  binding  on  railroad 
corporation  unless  made  in  writing,  con- 
tained in  an  act  concerning  the  incorporation 
of  railroad  companies,  properly  interpreted, 
relates  to  executory  contracts,  and  is  not, 
when  considered  in  conjunction  with  the 
ether  prorisions  of  the  statute,  and  in  view 

*  Efltet  of  failure  to  record  corporate  resolution 
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of  the  objects  of  the  corporation,  to  be  read 
as  exempting  the  company  from  Uability  ia 
all  cases  founded  hi  contract  not  in  writing. 
Pixlejf  r.  WaaUm  Pat,  R.  R.  Co,,  91  D.  11^ 

In  such  a  case,  if  one  of  the  contracting 
parties  has  completely  performed  his  part  A 
an  oral  contract,  and  thereby  rendered  to  the 
other  the  consideration  stipulated,  the  party 
having  received  the  consideration  promised 
cannot  be  permitted  to  escape  liability  on  the 
naked  letter  of  the  statute,  for  the  meaning 
of  the  law  is  not  such  as  to  afford  immonity 
from  liability.  It  may  bs,  however,  that 
while  such  contract  remains  executory  on 
both  sides  an  action  could  not  be  mftintaintd 
by  either  party  to  enforce  it.    Ih. 

Such  elanse  of  the  act  does  not  render  void 
oral  contracts,  such  as  the  employment  of 
attorneys  to  defend  an  action  against  the 
company.  Sech  contracts  are  voidable  so 
long  as  unexecnted  on  both  sides;  but  when 
executed  by  one  of  the  parties  by  complete 
performance,  the  other  becomes  liable,  and 
must  render  the  oonsideration  stipulated  in 
advance,  or  a  reasonable  compensation,  to  be 
ascertained  as  a  matter  of  fact^  if  not  fixed 
and  agreed  upon  by  the  parties  themselves. 
Ih. 

110.  Contracts  entered  into  before 
incorporation  or  organiaatipn.-— Cor- 
poration is  bound  by  an  agreement  v^tde  by 
the  incorporators  before  organisation,  and 
afterwards  ratified  by  its  agents.  Prankfon 
8.  T.  Co.  V.  ChanMl,  17  D.  169. 

In  an  action  against  a  railroad  company  te 
reoover  the  value  of  services  performed  be- 
fore the  incorporation,  in  proourine  the  char- 
ter, making  surveys,  eta,  —  AeU,  tiiat  plain- 
tiff could  not  reoover,  in  the  absence  of  proof 
that  a  majority  of  the  corporators  or  pro- 
moters of  the  corporation  authorised  the  ser^ 
vice.  BtUa  Gap  R.  R.  Co,  w.  Chriat^,  21  R. 
39. 

190.  Billa  and  notes  — When  cor- 
poration bound.  —  A  corporation  author- 
ised by  its  act  of  inoorporation  to  employ 
their  funds  solely  in  advancing  money  upon 
goods,  and  in  selling  such  goros  on  commis- 
sion, may  lawfully  acoept  bills  drawn  en  ao- 
count  of  future  consignments  or  deposits  of 
goods.     JHunn  v.  Commiaahn  Co.,  S  D.  219. 

A  negotiable  note  given  by  a  corporation 
is  binding.     MoU  v.  Hicka,  13  D.  660. 

A  note  in  the  name  of  a  corporation  exe- 
cuted by  the  president  thereot,  for  material 
used  in  the  corporate  business,  will  bind  the 
corporation.     lb, 

A  note  by  an  insurance  oompany  is  valid 
until  shown  to  be  unauthorisBd  by  law. 
Barker  v.  Meehame  F.  Ina.  Co,,  20  D.  664. 

Allegation  in  a  petition  that  plaintiff  holds 
note  of  corporation  imports  every  fact  neces- 
sary to  show  that  such  note  is  genuine  and 
binding  on  the  corporation.  ComfNerdol 
Bank  v.  Newport  Mfg,  Co.,  36  D.  171. 

Note  net  in  oorporate  name^  end  not  dl» 
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elofling  any  agency  from  the  corporation  to 
make  it,  ia  prima  facte  not  the  note  of  the 
eorporation,  bat  the  presumption  may  be  ro- 
batted  by  evidence  alhmde.  MeUedge  t. 
Bosiam  Iron  Co.,  51  D.  59. 

Note  in  name  adopted  and  eanetioned  by 
corporation  ai  indicative  of  its  contracts, 
though  not  its  corporate  name,  and  given  by 
ite  anthorized  agent  for  a  corporate  Uability, 
is  the  note  of  the  corporation,  and  these  facts 
majr  be  proved  to  rebut  tiie  presumption 
arising  from  the  face  of  the  note;  as  where  a 
note  is  made  in  the  name  of  a  firm  who  are 
the  general  agents  of  the  corporation,     lb. 

Corporation  may  have  sereral  names  for 
the  puri>ose  of  transacting  its  business.  Ih, 
Bui  signed  with  name  of  president,  fol- 
lowed by  his  title  of  office,  dated  at  the 
office  of  the  oorporation,  and  directing  the 
amount  thereof  to  be  charged  "to  motive 
power  and  isocount,"  purports  on  its  face  to 
DO  the  bill  of  the  corporation,  and  not  the 
individual  bill  of  the  signer.  OleoU  v.  Tioga 
iS.  J2.  Cou,  84  D.  298. 

Upon  a  writing  signed  by  the  president 
and  directors,  to  the  effect  that  "twelve 
months  after  date,  the  president  and  direc- 
tors of "  the  corporation  will  pay  a  certain 
sum,  with  interest,  the  oorporation  alone  is 
responsible  to  the  payee;  the  officers  incur 
no  personal  liability.  Towell  v.  Dodd^  96  D. 
256. 

Whether  oorporation  alone  is  bound  by 
writing  signed  by  its  officers,  or  whether 
latter  mcur  personal  liability,  is  a  question 
of  intention  to  be  determined  from  what 
appears  on  the  faoe  of  the  writing.    lb. 

The  accommodation  note  of  a  corporation 
is  valid  in  the  hands  of  a  holder  in  g<x>d  faith 
and  for  value.  MonumetU  NaL  Bank  v. 
OM)e  Works,  3  R.  322. 

A  mining  corporation  was  organized  under 
a  statute  requiring  the  operations  of  the 
oorporation  to  be  oanied  on  in  Illinois.  The 
corporation  afterward  engaged  in  mining  in 
Colorado,  and  in  the  prosecution  of  its  work, 
borrowed  large  sums  of  money,,  for  which 
notes  of  the  corporation  were  given.  HeU, 
that  a  stockholder  could  not  enjoin  the  col- 
lection of  the  notes,  the  doctrine  of  uUra  vires 
not  applying.  Bradley  v.  Baliard,  8  R.  656. 
A  note  made  by  a  corporation  to  its  trus- 
tees is  against  public  poucy  and  void.  WH- 
burr.  Lynde,  19  R.  645. 

An  instrnment  of  writing,  having  in  every 
respect  the  form  of  a  promissory  note,  except 
that  the  corporate  seal  was  impressed, 
whereby  a  railroad  company  promised  to 
pay  to  the  order  of  A  a  certain  sum  of 
money,  — held,  to  be  a  negotiable  promissory 
note.  Central  Nai,  Bank  v.  Charlotte  etc 
B.  R.  On.,  22  R.  12. 

A  private  corporation,  authorized  to  issue 
negotiable  paper,  is  bound  by  its  note  in  the 
hands  of  an  innocent  holder  for  value,  al- 
Vhoagh  ia  execating  it  the  corporation  ex- 


ceeded the  amount  of  indebtednoae  which  il 
was  authorized  to  inoar.  Amm  in  lit  ft  r.  Ls 
Sueur  Jfiff  a».,  41  R.  285. 

Certain  persons  drew  up  and  ngnad  arli> 
des  of  incorporation  of  a  eattla  eompany, 
and  before  they  were  filed  for  record,  and 
before  the  time  fixed  for  the  comsMneement 
of  the  business  of  the  corpor^ioB,  tlMj  se- 
lected a  president,  who  in  their  pieeenoe  and 
with  their  approval  executed  and  delivered 
to  M.  a  note  in  consideration  of  osrtaia 
property  for  the  corporation,  which  after  the 
organization  was  perfected  and  alter  the  time 
fixed  for  the  commencement  of  its  basuies^ 
came  into  its  ponession  and  ownership  and 
was  used  and  enjoved  by  it.  Jfetd,  thst 
M.*s  indorsee  could  recover  on  the  note 
against  the  corporation.  Paxiom  OaUle  Ga 
V.  Fhsi  Nat  Bank,  59  R.  852. 

191.   "WhMk  oi&cani  pasouillj 

liable.  —  Trustees  of  a  corporation  who 
execute  a  note  to  which  they  sign  their  ssv« 
eral  names  as  trustees,  and  affix  tiieir  indi- 
vidual seals,  are  liable  personally.  McCbtrs 
V.  Bennett,  12  D.  223. 

But  they  may  prove  by  parol  that  th^y 
had  authority  to  execute  notes  for  the  ooip^ 
ration,  that  the  note  was  given  for  a  debt 
due  b^  the  corporation,  and  was  intended  te 
bind  it  alone,  and  not  them,  and  thai  these 
facts  were  known  to  the  payee.  Proof  of 
such  facts  will  relieve  them  from  personal 
liability.  Traynham  v.  Jackson,  65  D.  152. 
Note  by  president  of  ocnporation,  describ- 
ing himself  as  such,  is  his  individual  noU, 
and  not  that  of  the  corporation.  Barker  v. 
Mechank  F,  Ins.  Co,,  664. 

Under  the  California  statnte  relating  ts 
formation  of  plank  and  turnpike  oorpoiatuns, 
and  providing  that  the  officers  thereof  shsU 
have  no  powers  except  those  given  by  the 
stockholders  in  their  resdlutiona  and  by-law% 
such  officers  incur  no  penonal  liability  on  a 
note  executed  by  them  before  the  adoptioa 
of  by-laws,  and  which  note  in  terms  binds  ths 
oorporation,  but  not  themaelvea  pononally. 
HaU  V.  Clement,  89  D.  64. 

Where  president  and  secretaij,  os  agents 
of  corporation,  without  anthori^,  oxeoote  the 
note  of  tiie  corporation,  which  in  terras  bindi 
it  alone,  they  are  not  personallj  Uabls  si 
common  law  under  any  obligation  created 
by  the  note  itself.  The  reme<^  against  thsm 
in  sudi  case  is  for  the  wrong  done  in  ondar- 
taking  to  act  without  authority.    75. 

Upon  a  writing  signed  by  the  presideat 
and  directors  of  a  corporation,  to  xke  effsct 
that  "twelve  months  after  date,  the  pren- 
dent,  by  order  of  the  board  "  of  tiie  oorpoca- 
tion,  promises  to  pay  a  certain  sam  witk  ia* 
torest,  the  officers  are  personally  liable,  ss 
it  appears  by  the  terms  of  the  writing  thst 
they  intended  to  impose  a  personal  respoon- 
bility  upon  themselves  for  the  debl^  and  not 
to  bind  the  corporation.  Ckgpkmi  ▼•  JkH 
96  D.  25a 
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19d.  Contracts  made  by  offlcera  and 
a^nta.  —  A  corporation  is  liable  in  aatump' 
tU  for  the  simple  oontracts  of  its  agents  aot- 
ing  Mrithia  the  iioope  of  their  anthority  and 
for  the  purposes  of  the  corporation.  MoU  t. 
Iiidc$,  13  D.  650;  Barker  r.  Meehame  F.  ln$. 

a».,  20  D.  eei. 

It  is  proper  to  leare  it  to  the  ]niT  to  de- 
termine, from  the  evidence,  independently  of 
any  resolution  of  the  board  of  directors, 
whether  they  had  directly  or  indirectly  sanc- 
tioned an  act  done  by  their  agenk  Ridgway 
▼.  Farmtn*  Bank,  14  D.  681. 

Where  the  cashier  of  a  bank  executes  a 
deed,  the  baxdc  is  held  to  have  notice  of 
its  contents.  Vetuey  v.  (TroAofn,  63  D. 
228. 

Notice  is  ffiven  to  bank,  whose  president 
has  made  a  deed  of  certain  of  its  property  to 
himself,  that  such  president  is  holding  it  in 
his  individual  capacity,  where  he  purchases 
negroes,  and  employs  overseers  to  farm  said 
lands,  as  such  acts  are  not  performed  by 
banks.     lb. 

A  oorporation  may  be  charged  for  services 
rendered  for  its  b^efit,  although  the  em- 
ployment was  not  formally  authorised  or 
ratified  by  the  directors.  The  corporation 
will  be  bound  if  the  services  are  rendered  by 
persons  who  are  employed  by  its  officers  or 
agents  acting  within  the  scope  of  their  au- 
thority, or  where  the  employment  is  unau- 
thorized but  the  services  are  performed  with 
the  knowledge  of  the  directors,  and  received 
by  them  without  objection.  Hooker  v.  EitgU 
Bank,  86  D.  351. 

An  agreement,  under  seal,  between  "R, 
of  the  first  part,  and  B.  L.,  president  of  N. 
D.  Ca,  of  the  second  part,"  and  signed  "  N. 
D.  Co.,  by  E.  L.,  president,"  is  the  agree- 
ment of  the  company.  Norihwe$iem  IHatU' 
Ung  Co,  V.  Brant,  18  R.  631. 

123.  Implied  oontracti.  — A  contract 
binding  upon  a  corporation  may  be  implied 
from  corporate  acts,  without  an  express  vote. 
Accordingly,  where  the  proprietors  of  a  cer- 
tain dam,  erected  under  a  charter  which 
provided  for  a  free  road  over  it,  proposed  to 
a  corporation  owning  an  adjacent  ton-bridge 
to  connect  the  dam  with  the  bridge  and  to 
give  the  free  use  of  the  dam  for  passing  and 
repassing,  on  condition  that  the  corporation 
would  allow  the  said  proprietors  the  use  of  a 
portion  of  the  bridge  extending  from  the 
point  of  junction  to  the  nearest  terminus, 
and  to  till  it  up  and  make  it  solid  as  a  part 
of  their  dam,  at  their  convenience,  and  the 
oorporation  permitted  the  connection  to  be 
made,  and  for  several  years  allowed  passen- 
gers to  go  and  come  to  and  from  the  dam 
over  the  specified  part  of  the  bridge  free  of 
toll, — htUi,  that  these  acts  constituted  an 
implied  acceptance  of  the  proposition,  bind- 
ing upon  the  corporation  withont  a  direct 
vote,  and  that  such  specified  portion  of  the 
bridge  became  thereby  a  part  of  the  dam  so 
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that  toll  could  not  be  collected  from  peraoiis 
passing  over  it  to  and  from  the  dam.  Canal 
Bridge  v.  Owdon,  11  D.  170. 

Where  a  oorporation  appropriates  and 
Qses  a  patent  owned  by  one  of  its  directors 
and  officers,  with  his  oonsent,  he  is  not  pre- 
cluded from  recovering  compensation  upon 
an  implied  contract.  2>eafie  v.  Hodge^  68  Ri 
321. 

IM.  Mortgages.— To  avoid  a  mortgage 
executed  by  the  president  and  cashier  of  a 
bank,  the  corporation  must  show  that  they 
acted  beyona  their  authority.  LeggeU  v. 
N.  J.  M.  4ft  ^.  Ob.,  23  D.  728. 

That  the  proceeds  of  such  mortgage  have 
been  applied  to  the  use  of  the  corporation  in 
paying  its  debts  or  otherwise,  is  not  sufficient 
to  render  the  mortgage  binding,  if  its  exeon- 
tion  was  not  properly  authorised.    Ih, 

Mortgage  executed  at  a  special  meeting  ef 
the  directors  of  a  corporation,  convened  with- 
out notice  to  those  who  did  not  attend,  is 
not  binding  unless  ratified.  O&rdon  v,  /Ves- 
ton,  2  D.  75. 

Ratification  by  the  oorporation  is  equiva- 
lent to  a  precedent  anthority  in  such  a  case. 
lb. 

Judgment  ereditor  of  the  corporation  can- 
not impugn  the  validity  of  such  a  mortgage 
if  it  be  acquiesced  in  by  the  officers  and 
members  of  the  corporation,  they  having 
knowledge  of  its  existence,  especially  where 
his  rights  accrued  eight  months  after  the 
execution  of  the  mortgage.     lb. 

Mortgage  by  a  corporation  for  a  greater 
sum  than  is  demandable  is  not  void  for  what 
is  actually  due.    lb. 

Evidence  is  admissible  to  explain  such  a 
morteage,  and  to  negative  the  imputation  of 
frau(^  by  showing  that  it  was  g^ven  for  the 
benefit  of  other  creditorsi  though  such  trust 
is  not  mentioned.     lb. 

Mortgage  executed  hj  agents  of  corpora- 
tion pursuant  to  resolution  passed  by  stock- 
holders is  valid,  and  binds  the  corpora- 
tion without  any  action  on  the  part  of  the 
directors  thereof  if  there  is  no  mode  pre- 
scribed by  law  or  its  charter  for  executing 
such  instruments.  Johnston  v.  Orawky,  71 
D.  173.      . 

Where  one  person  becomes  sole  owner  of 
all  the  stock  of  a  private  corporation,  he 
may  make  a  valid  mortgage  of  all  the  prop- 
erty, and  subsequent  purchasers  of  stock 
from  him  will  hold  in  subjection  to  it.  Swift 
V.  Smith,  57  R.  336. 

A  corporation  resolved  to  borrow  monev 
upon  mortgage  to  pay  its  debts.  The  presi- 
dent had  purchased  the  debts  and  had  them 
assigned  to  a  firm  of  which  he  was  a  mem- 
ber. He  executed  the  mortgage,  as  presi- 
dent, to  the  firm  to  secure  the  debts.  Held, 
invalid,  because  there  was  no  borrowing, 
and  becaase  of  the  fiduciary  relation  be- 
tween the  president  and  the  corporatioiL 
Dime  V.  Bodi  Creekete.  C0.9  36 &.  401 
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185.  What  amounts  to  a  ratiflcatioiL 
by  the  oorporatioxi,  and  its  effect.  — 

Corporation  may  approve  nnautborused  acta 
ef  its  agenta  and  nmke  tbem  its  own,  whioh 
approTU  may  be  either  manifeeted  bj  ez- 
preaa  acknowledgment  or  act*  or  interred 
from  eironmstanoea.  LeggeU  t.  N,  J,  M.  it 
B.  Co,,  23  D.  72S. 

Approval  b^  a  corporation  of  the  acta  of 
oae  acting  aa  ita  agent  makea  those  acta  as 
▼alid  as  though  authorized  in  the  first  in- 
atance.  Bverett  t.  U,  8.,  30  D.  584.  S.  P., 
Pixie^  ▼.  WetUm  Pae,  B.  B,  Co.,  91  D.  623. 

Corporation  ratifies  contract  so  aa  to  be 
liable  thereon  when  it  receives  the  benefit  of 
the  contract  and  the  use  of  the  property 
acquired  by  it,  although  it  ia  made  by  one 
actmg  without  legs!  authority,  but  who 
assumes  to  act  as  sffent  of  the  corporation. 
MerchanU'  Bank  v.  Central  Bank,  44  D.  665. 
&  P.,  BurriU  t.  Nahani  Bank,  85  D.  395. 

Assent  of  corporation  to  acts  done  on  its 
account  may  be  mferred  in  the  same  manner 
that  the  assent  of  a  natural  person  may  be. 
And  where,  therefore,  the  directors  of  a 
bank,  by  resolution,  require  its  cadiier  to 
arrange  the  duties  of  tne  various  officers 
thereof,  and  he  subsequently  hands  to  the 
board,  while  in  session,  a  written  assignment 
of  the  duties  of  each  officer,  aigned  by  all 
except  two,  to  which  no  objection  is  made  by 
the  directors,  they  will  be  considered  as 
having  assented  to  the  allotment  of  duties  so 
made  by  the  cashier,  and  he  will  not  be 
liable  to  the  bank  for  loss  subsequently 
arising  from  the  failure  of  one  of  the  officers 
to  penorm  a  duty  then  assigned  to  him, 
although  the  cashier  had,  previous  to  that 
time,  attended  to  such  duty.  Bank  ^  Ala- 
bama  t.  Comegpi,  46  D.  278. 

A  deed  professing  to  have  been  made  by  a 
corporation,  signed  and  sealed  by  a  com- 
mittee  of  tiie  same,  will  be  presumed  to  be 
the  deed  of  the  corporation,  when  the  latter 
istifies  and  adopts  the  act  by  bringing  suit 
against  the  other  party  for  a  breach  of  the 
contract.  8L  Anireufs  B.  L.  Co.  ▼.  MUcIuU, 
64  D.  340. 

To  render  act  of  ratification  by  a  corpora- 
tion of  a  sale  of  its  property  to  a  director 
effective  and  conclusive,  the  corporation 
must,  at  the  time  of  the  ratification,  ue  fully 
aware  of  every  material  circumataoce  of  the 
transaction,  and  of  the  real  value  of  the 

Sroperty;  must  have  acted  with  perfect  free- 
cm  of  volition;  and  must  have  been  not 
only  aware  of  the  facts,  but  apprised  of  the 
law  as  to  how  those  facts  would  be  dealt 
with  if  brought  before  a  court  of  equity. 
Hoffman  8.  8.  Co.  t.  C.  C.  ^  /.  Co.,  77  I>. 
311. 

Ratification  by  a  corporation  of  a  contract 
made  by  its  president  without  authority  must 
be  made  with  full  knowledge  of  the  terms  of 
the  contraol  Blm  w.  Water  and  Mining  Co., 
81  D.  132i 


Ratificatioo  amennta  in 
tive  evidaiioe  of  •verythinff  nsoassaiy  to  saa- 
tain  it;  itsnpposes  a  knowledge  of  Ao  thinf 
ratified,  and  in  the  oaas  of  a  contrsel^  tial 
ita  terma  were  known;  sad  if  there  was  any 
mistake  or  misapprshsnaion,  that  fact 
be  ahown.    lb. 

Ratification  by  board  of  trustees  ef 
ration,  of  contract  for  mirohase  of  land,  made 
without  authority  by  tne  president^  who  was 
also  one  of  the  trustees,  will  be  presumed  ts 
have  been  made  with  full  knowledge  of  the 
terms  of  the  contract,  where  thm  preaideat 
participated  in  the  meeting  at  woiefa  the 
ratification  was  made,  and  mads  a  writtes 
report^  which  stated  partially,  bat  not  folly, 
the  terms  of  the  contract^  which  report  and 
proceedings  the  trustees,  by  a  Tote^  ratified. 
The  mere  fact  that  the  report  d^uL  not  state 
all  the  terms  of  the  contract  ia  ne  evidence 
that  the  board  was  ignorant  npon  the  sub- 
ject. And  from  the  fact  of  the  presence  ef 
the  president  at  the  meeting  it  may  be  in- 
ferred that  the  trustees  were  fnlly  informed. 
lb. 

Where  board  of  managers  ef  railroad  cor* 
poration  relinquishes  to  ita  president  exchi* 
sive  management  of  the  business  of  the  co^ 
poration  for  a  period  of  three  years,  allowing 
him,  at  his  own  discretion,  to  pnr^iase  loco- 
motives and  oarsb  and  to  pnt  them  in  use  co 
the  road,  paying  for  them  by  giving  bills 
and  notes  purporting  to  bind  the  company, 
and  the  board,  at  tiM  end  ef  that  time,  re- 
sumes the  discharge  ef  ita  appropriate  duties, 
takea  possession  of  the  road  and  ef  all  the 
property  thus  procnred  by  the  president 
and  continues  to  use  such  pn^Mrty  for  sev* 
end  years  without  question  as  to  the  manner 
in  which  it  has  been  obtained,  this  acquies- 
cence is  such  a  ratification  as  to  be  evidence 
of  the  president's  oriffinal  authority  to  bind 
the  corporation  by  the  bills  and  notes  so 
given.    OieoU  v.  Tioga  R,  B.  Co.,  84  D.  298. 

126.  What  does  not  —  Knowledge 
by  some  of  the  directors  of  a  bank  that  a 
mortgage  of  ita  realty  has  been  exeented  by 
its  president  and  cashier,  and  its  approval 
by  them,  if  not  disclosed  to  the  board,  de 
not  constitute  an  iinplied  ratification  of  the 
act  by  the  board.  Leggett  v.  H.  J.  M.  ^  & 
Co.,  23  D.  728. 

The  cashier  of  a  bank,  having  agreed  ts 
discharge  his  duties  without  eompensatico, 
appropriated  funds  of  the  bank  for  compee* 
sation.  Knowing  that  the  mles  of  the  bank 
forbade  interest  on  demand  oertificatea,  hs 
issued  demand  certificates  on  interest  to  him- 
self, and  took  funds  of  the  bank  to  pay  snoh 
interest.  He  also  sold  bonds  beloDging  to 
the  liank  to  himself  for  less  than  their  tuu a. 
These  transactions  were  entered  on  the  bank- 
books, but  the  directors  had  no  ectaal 
knowledge  thereof.  Hetd,  that  a  ratifioatioo 
by  the  bank  could  not  be  implied. 
jfaL  Bank  t.  Drake,  44  &  MBw 
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8.  For  Wrongit  Negkd  qf  OJiceri,  etc 

187.  In  general.*— Corporations  are, 
In  modem  times,  brought  to  same  civil  lia- 
bilities as  natural  persons,  so  far  as  this  can 
be  dons  practically  and  consistently  with 
their  charters,  and  are  civilly  responsible, 
in  their  corporate  capacities,  for  all  torts 
which  work  injury  to  others.  Qoodspud  v. 
EaU  Haddam  Bank,  58  D.  439.  S.  P.,  Ly- 
man V.  WhiU  Rioer  Bridge  Co.,  16  D.  705; 
MtaartM  ▼.  Commisshnera,  49  D.  412. 

A  corporation  is  liable  for  damages  for 
consequential  injury  arising  from  an  act  done 
in  the  exercise  of  its  ordinary  powers. 
Bhodfs  ▼.  CUy  of  Cleveland,  36  D.  82. 

Corporations  established  and  conducted,  in 
whole  or  in  part,  for  the  pecuniary  benefit 
of  the  members,  are  liable  in  tort  in  the 
same  way  and  to  the  same  extent  as  individ- 
uals. Hopkins  v.  A.  4f  St,  L,  R.  R.  Co.,  72 
D.  287. 

A  corporation  cannot,  on  ground  of  public 
interest,  claim  immunity  for  wrongful  acts 
or  violations  of  its  contracts,  to  tlie  preju- 
dice of  others,  any  more  than  a  natural 
person.  Henderaon  t.  San  AiUoma  etc  R,  R. 
Co.,  67  D.  675. 

A  corporation  is  liable  for  torts  of  agents 
within  apparent  scope  of  their  authority,  or 
in  the  pursuit  of  the  general  purpose  of  the 
charter.  Jon€$  v.  WetL  Vermont  R.  R.  Co., 
65  D.  206. 

A  vote  rendering  a  corporation 'liable  to 
indemnify  its  agents  for  an  act  performed 
thereunder  will  make  it  liable  also  to  the 
party  injured  by  such  act  Lyman  t.  Wfiite 
Rivrr  Bridge  Co.,  IQ  D.  705. 

Person  injured  by  acts  done  by  those  in 
employ  of  corporation  and  in  pursuance  of 
its  charter  has  a  right  to  look  for  compensa- 
tion to  the  principal  who  alone  had  authority 
to  direct  such  acts.  Leaker  ▼.  Wabctak  Nov. 
Co.,  56  D.  494. 

A  corporation  is  not  relieved  from  its  pri- 
mary liability  for  damages  occasioned  to  in- 
dividuals by  the  exercise  of  its  chartered 
rights  by  contractors  employed  by  the  corpo- 
ration, merely  because  the  contractors  uiay, 
under  their  contract,  be  liable  over  to  the 
sorporation  for  such  damages.     /  6. 

A  corporation  is  liable  to  interested  parties 
when  departure  from  charter  powers  is  slight 
and  incidental,  and  not  such  as  to  give  notice 
of  itaelf.  Jane*  v.  WeU,  Vermoni  R.  R.  Co., 
65  D.  206. 

A  private  corporation  can  be  held  liable 
in  tort  for  an  act  expressly  authorized  by 
statute  when  it  transcends  the  authority  con- 
ferred on  it  by  the  legislature.  Tirutman  v. 
Belcidere  etc.  R.  R.  Co.,  69  D.  565, 

Public  corporations  are  equally  liable  with 
private   corporations  or   individuals  for  in- 

•  Liability  of  porporstion  for  torts,  see  uotes. 
13  D.  A^t^SQS:  84  R.  4115^99. 

Doctrine  of  ultra  virta  does  not  relieve  from 
liability  lor  torts,  see  note,  ^1  &.  858-;m>0. 


juries  inflicted,  where  the  powers  conferred 
are  not  strictly  for  the  public  benefit^  and  if 
the  grant  is  a  special  franchise,  made  as  well 
for  private  advantage  as  for  public  good. 
Tb, 

An  action  can  be  maintained  against  a  oor- 
poration  aggregate  for  wrong,  involving  mal- 
ice as  an  essential  element.  Maynard  t. 
Fireman  a  Fund  Ina.  Co.,  91  D.  672. 

A  corporation  is  liable  in  an  action  of  tort 
for  the  fraud  and  deceit  of  its  agents  in 
making  a  sale.  Peeblea  t.  Patajpaco  Omamo 
Co.,  24  R.  447. 

A  corporation  is  not  liable  for  a  tortious  act 
committed  willfully  and  maliciously  by  its 
servant,  without  authority  from  the  direo- 
tors  or  other  governing  body,  even  though  it 
was  done  under  orders  from  the  president 
and  general  manager.  Vanderbili  t.  R,  T. 
Co.,  61  D.  315. 

128.  Wrongful  acts  of  directors.  — 
Directors  of  a  corporation  constitute  the  con- 
trolling power  of  the  corporation,  and  are 
not  to  be  regarded  merely  as  its  agents  cr 
servants  acting  under  a  delegated  author- 
ity; and  the  doctrine  that  principals  are 
not  responsible  for  the  willful  misconduct 
of  their  agents  cannot  be  applied  to  them.' 
Ooodspeed  v.  Eaat  Haddam  Bank,  58  D.  439. 

Malice  of  a  corporation  ma^  be  proved  by 
proving  the  motives  of  its  directors,  in  the 
same  way  that  the  motives  of  other  associ- 
ated or  conspiring  bodies  are  proved.     lb. 

129.  False  unprieonnient^  —  A  cor- 
poration may  be  held  liable  for  a  false 
imprisonment  procured  by  the  wrongful 
acts  of  its  agents  and  servants  in  the 
course  of  their  employment,  although  it 
neither  authorized  nor  ratified  such  acts. 
Wfieeler  and  Wilaon  Mfg.  Co.  ▼.  Boyce,  59  R. 

571. 

130.  label.  — A  oorporatioa  is  liable  to 
an  action  for  libel.  McDermoU  v.  Evening 
Journal,  39  R.  606;  affirmed,  43  R.  392; 
Johnson  V.  SL  Louis  Dispatch  Co.,  27  R.  293; 
Maynard  v.  Fireman^a  Fund  Ina,  Co.,  91  D. 
672. 

A  corporation  is  not  liable  for  a  libel  by 
its  agent,  not  in  the  course  of  his  duty,  nor 
authorized  nor  approved  by  the  corporation. 
Southem  Erp.  Co.  v.  Fitzner,  42  R.  379. 

131.  KLalicioue  pr  osecution .  *  —  A 
corporation  is  liable  in  damages  for  malicious 
prosecution  under  the  same  circumstances  as 
an  individual.  Wheelesa  v.  Second  Nat.  Bank, 
25  R.  783;  Vance  v.  Et-ie  R.  R.  Co.,  90  D.  666; 
WUliama  v.  Planters'  Ina.  Co.,  34  R.  494; 
Booij/iery.  Life  Ass*n  of  America,  42  R.  413; 
Jordan  v.  Alabama  etc,  R,  R.  Co.,  49  R. 
800. 

Action  may  be  maintained  against  a  bank 
corporation  for  prosecuting  vexatious  suit 
against  an  individual  who  has  suffered  dam- 
age thereby.     Ooodspeed   v.   East  Haddam 

*See  also  Maucious  pBOsBCunoM,  2, 
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Bank,  58  D.  439;  Beedr.  Heme Savmff  Bank, 
S9R.468. 

Bat  whero  the  proseontion  Mt  in  motion 
hj  an  employee  of  the  oorporation  wm  a 
eiiminal  proceeding  for  embezselment,  ex- 
press anthority  or  ratification  and  adoption 
by  the  corporation  mast  be  shown.  Carter 
T.  Ewoe  Machine  Co.,  34  R.  311.  8.  P., 
OiOeU  T.  Missouri  Vaileg  B.  B.  Co.,  17  R. 
653. 

1 8S.  Negligence.  —  Corporations  mast 
so  exercise  their  rights  as  not  to  injure 
others.    LowMr.  B,dfL.  B.B.Co,,ZiD,2S, 

Act  of  o£Scers,  agents,  and  servants  of  a 
corporation,  when  within  the  scope  of  their 
autnority  and  emplo^ent,  is  the  act  of  the 
corporation,  and  their  negligence  is  its  neg- 
ligence. Hopkins  T.  A,  <{;  8t,  L.  B.  B.  Co,, 
72  D.  287;  lUinois  Central  B  B.  Co.  t.  Bead, 
87  D.  260;  Hilsdor/w.  City  qf  SL  Louis,  100 
D.  352. 

A  railroad  corporation  removing  certain 
barriers  on  a  hisnway  are  liable  to  a  town, 
if  the  town  has  been  snbjected  to  a  snit  and 
recovery  by  a  person  who  was  iniared  in 
eonseqaence  of  the  removal  of  snch  barriers, 
the  corporation  having  the  right  to  remove 
the  barriers  for  the  purpose  cS  constmcting 
its  road,  bat  being  guilty  of  negligence  in 
not  replacing  them  at  night,  and  in  not  noti- 
fying  the  town  of  their  removal.  LoioeU  v. 
B.dkL.B  B.  Co.,  34  D.  33. 

A  corporation  is  answerable  for  neglect  in 
work  done  by  its  authority,  though  snch  ne- 
glect is  attribdtable  to  the  agents  and  ser- 
vants of  a  contractor,  to  whom  the  work 
had  been  let  for  a  stipulated  sum.     lb. 

A  corporation  is  responsible  for  the  an- 
skillful  and  improper  manner  in  which  its 
o£Scers  exercise  the  powers  vested  in  it  by 
its  charter.  Watting  t.  Mayor  etc  qfShreot' 
port,  52  D.  608. 

A  corporation  is  liable  in  a  civil  action  for 
wrongful  acts  of  its  servants,  done  in  its 
employment,  causing  the  death  of  a  person, 
nnaer  section  4111  of  the  Iowa  Revision  of 
1860,  providing  that  **  where  a  wrongful  act 

f  reduces  death,  the  perpetrator  is  civilly  lia- 
le  for  the  injury."    Donaldson  v.  Mississipi 
etc.  B.  B.  Co.,  87  D.  391. 

188.  Infringement  of  patents.  — 
The  liability  of  a  corporation  for  infringe- 
ment of  letters  patent  is  not  before  judg- 
ment **  a  debt  "  for  which  the  officers  are 
liable.  Child  v.  Boston  dt  F.  Iron  WorU,  50 
R.  328. 

134.  Treepaases  by  ofQcers  and 
agents.  — Corporation  may  commit  trespass, 
and  be  held  liable  in  an  action  therefor. 
Brobaw  t.  Hew  Jersey  B.  B.  diT.Co.,^  D. 
659. 

Trespass  may  be  committed  by  a  corpo- 
ration, if  by  its  managers  or  authorized 
agents  it  commands  the  trespass,  or  sanctions 
it  when  committed.  Underwood  v.  Newport 
Lyceum,  41  D.  260. 


Vote  of  a  ooiporatioii  aathoristog  hi  aol 
which  is  prima  /ode  within  its  cononte 
powers  renders  it  liable  far  sneh  ae^  iiioa^ 
it  turns  oat  to  be  a  trespass;  Imfe  perfaape  it 
is  otherwise  where  the  vote  shows  on  iti 
face  that  the  act  is  illegaL  XjfBMssT.  WhUs 
Biver  Bridge  Co.,  16  D.  706. 

Corporstions  may  be  saed  in  tfespssi  for 
the  authorised  acts  of  their  ssrvsnts^  and 
exemplary  damages  reoovered,  when  the  cir- 
cumstances of  violence  and  oatrsge  are  snch 
as  would  aathorize  snch  dAmages  against  as 
individual  Hopkins  v.  A.SSi.  L.B.B.  On, 
72  D.  287.  ^^.,Brokaww.NewJer9eyBB 
dk  T.  Co.,  90  D.  659;  AtkuOic  He  B'y  Co.  ▼. 
/>taiii,  2  R.  382. 

Joinder  of  a  oorporatioa  with  its  ssrvasl 
in  an  action  ef  tort  for  trespass  eoosniittsd 
by  latter  is  no  ffronnd  for  exception  sfter 
verdict,  though  uie  verdict  charge  the  eoc^ 
poration  and  discharge  the  servant.  Moors 
V.  FUehbmrg  B.  B  Corp.,  64  D.  8a. 

Laborers  in  the  employ  of  a  telephone 
company,  in  erecting  the  line^  eat  trees, 
not  on  tiie  right  ot  way,  in  disobedience 
of  the  company's  orders.  Held,  tiiat  the 
company  was  not  liable.  Fakrehsld  T.  ilTcw 
Orleans  etc.  B.  B.  Co.,  46  K.  427. 

186.  Criminal  responsibflitj.  —  A 
corporation  cannot  commit  a  crime  or  Bis> 
demeanor,  nor  by  sn^  positive  or  affirmiM 
tive  act,  as  a  oorporatioa,  inmte  others  to  do 
so.    8taU  V.  Oreai  Works  etc  Co.,  37  D.  38. 

When  crime  or  misdemeanor  is  committed 
under  color  of  corporate  anthority,  the  indi- 
viduals, and  not  ibe  oorporatioB,  ahoald  be 
indicted,    lb. 

Corporation  cannot  be  indicted  for  a  nsi- 
sance  for  obstrnctiag  a  navi^^le  river;  is 
such  a  case  the  rem^y  is  agamst  those  per- 
sons by  whose  procurement  the  nnisasos  was 
erected,    fb. 

That  a  oorporation  may  be  indicted  is  set- 
tled Uw  in  Tennessee.  L,  ^  M.  B.  B.  Ook 
V.  State,  75  D.  778. 

Railroad  companies  are  UaUe  to  indiet- 
ment  and  fine  for  obstrnoting  pnUio  high* 
ways  contrary  to  the  powers  granted  ia  timr 
charter.     lb, 

A  corporation  is  liable  for  the  wroegfel 
acts  of  its  servants,  done  in  its  employment 
and  may  even  be  indicted  for  acta  of  mis' 
feasance  or  non-feasance.  Donaiobss  v. 
Mississippi  etc.  B.  B.  Co.,  87  D.  391. 

Corporations  other  than  municipal  may  be 
indicted,  and  are  amenable  to  the  eriminsl 
law  for  the  creation  and  maintenance  of  a 
public  nuisance;  but  for  other  misfeasasces 
they  are  not  generally  indictable.  Dekuoars 
Division  Canal  Co.  v.  Com.,  100  D.  67a 

Corporations  are  not  answerable  for  s^ 
saults  and  batteries,  riots,  laroenie^  aad  the 
like.     lb. 

Where  a  turnpike  corporatton  was  indicted 
for  not  keeping  a  bridge  in  repair  on  the  line 
of  their  road,  bat  on  an  «**at>i«Kaii  pg^i 
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Ch«reo^  ^-held,  that  the  corporation  was  not 
iiabl6»  as  their  charter  provided  that  their 
power  ahonld  oease  and  be  of  no  effect  to  far 
as  related  to  the  nnfiniihed  part.  BiaU  ▼. 
Jiarrk  T.  Co.,  7  D.  679. 

VL  Ofticiiui  avd  Aomn. 
1.  Their  S^eetion  and  Bemoval 

186.  Meetings  for  olectionpurpoMB. 
—  Where  an  act  of  incorporation  provided 
that  there  shall  be  "three  directors,  ont  of 
whom  a  president  shall  be  chosen, "  it  is  suf- 
ficient if  the  president  be  elected  by  a  legally 
eonstitated  meetings  and  at  the  same  time 
with  the  oither  directors,  without  having 
been  previoosly  appointed  a  director.  Ovr- 
rie  V.  MfOmU  Amor,  Soe,,  4  D.  517. 

To  make  a  quorum  of  a  select  and  definite 
body  of  persons  possessing  a  power  to  elect, 
the  general  rule  is,  that  a  majority,  at  least, 
must  be  present,  and  then  a  majority  of  the 

2uorum  may  decide.  Bk  varU  Wilkocka,  17 
K  525. 

Two  of  a  board  of  nine  directors  have  not 
the  power  to  hold  a  meeting,  and  to  appoint 
inspectors  of  an  election  of  cUrectors.    lb, 

Distinction  exists  between  a  corporate  act 
to  be  done  by  a  select  body,  and  an  act  to 
be  done  by  the  constituent  members;  in  the 
latter  case  a  majority  of  those  who  appear 
may  act.     lb. 

Notice  of  an  electicm  of  directors  must  be 
for  the  time  and  in  the  manner  provided  by 
statute,  when  the  by-laws,  though  fixing  the 
time  and  place  for  the  election,  fail  to  state 
what  length  of  time  or  in  wfaAt  mode  the 
notice  shiUl  be  given.  MaUer  of  Long  Idand 
R.  R.  Co..  32  D.  429. 

A  corporation  does  not  become  defunct 
from  neglect  to  elect  officers  while  the  ca- 
pacity to  elect  remains  in  the  members. 
Conn,  ex  reL  Cioffftom  v.  CuUen,  SB  D.  450. 

187.  Conduct  of  the  election—  Can- 
didates. —  Power  to  regulate  elections 
means  the  power  to  establish  fixed  rules  and 
methods  of  proceeding  for  the  government 
ef  elections;  fixing  time  and  place  of  election 
is  within  this  power.  Matbtr  of  Long  hland 
E.  R.  Co.,  32  D.  429. 

Where  corporators  proceed  by  an  informal 
or  irregular  exercise  of  an  existins  power  of 
election  to  elect  certain  officers,  the  persons 
so  elected,  until  removed,  are  regarded  as 
officers  de/o/ciOf  and  their  acts  are  obligatory 
upon  the  corporation.  MiUar  v.  IBwcr,  46  D. 
619. 

An  inspector  of  an  election  may  be  voted 
for  as  a  candidate  at  a  corporate  election. 
Com.  V.  Wodper,  8  D.  628;  Ex  parte  Will- 
eoeka,  17  D.  525. 

188.  Who  may  TOte.— Where  stock 
stands  in  one*s  name  on  the  transfer  books, 
it  is  conclusive  upon  the  inspectors  as  to  his 
right  to  vote  at  an  election  of  directors.  Ex 
parte  WiOcocke,  17  D.  525;  MaUor  of  Long 
Uiand  R.R.Co.,22  D.  429. 
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Where  statute  expressly  declares  who 
shall  be  entitled  to  vote  for  directors  of  a 
corporation,  the  corporation  has  no  authority 
to  extend  or  limit  tke  right  as  regulated  by 
the  statute.    Brtuf&ier  v.  HarOef,  99  D.  237. 

Where  statute  givee  stockholders  of  rail- 
road corporation  power  to  elect  its  directors, 
the  corporation  cannot  deprive  the  stook- 
holders  of  this  power.    Pk 

M.,  the  pledgee  of  stock,  standing  on  the 
books  of  the  corporation  in  the  name  of  "  M., 
trustee,"  and  on  which  he  had  repeatedly 
voted  without  objection,  voted  thereon  at  an 
election  of  directors.  In  quo  warranio  against 
the  officers  declared  elected  at  such  election, 
— AeU,  1.  That  M.  was  entitled  to  vote^  in 
the  absence  of  any  claim  bv  the  pledgors  to 
do  so;  2.  That  after  the  election  it  was  too 
late  for  the  pledgors  to  ask  the  court  to  dii^ 
turb  the  result  Hopping .  B^ffwn,  11 R.  29L 

189.  and  on  what  stock. -~  Owner 

of  hypothecated  stock  may  vote  thereon. 
ExparU  Waicoeke,  17  D.  525. 

£ach  stockholder  has  but  one  vote  when 
the  charter  incorporates  individuals  by  name, 
and  gives  to  a  majority  of  them  and  their 
successors  the  joint  powers  of  the  corpora- 
tion; hence  a  by-law  which  provides  thai 
each  share  of  stock  shall  be  entitled  to  a  vote 
is  void.     Taylor  v.  Oriewold,  27  D.  83. 

Stock  owned  by  the  corporati<m  cannot  be 
voted,  although  held  by  a  trustee.  Brewiter 
V.  Hartley,  99  D.  237;  Ameriean  By  Frog  Co. 
V.  Hanen,  3  R.  377. 

Certificates  of  stock  issued  to  creditor  of 
corporation  as  a  pledge  to  secure  his  debt  are 
illegally  issued,  and  cannot  be  voted  by  any 
person.     Breujti/er  v.  Hartley,  99  D.  237. 

140.  Voting  by  prozjr.*  — A  by-law 
enacted  by  a  private  corporation,  authorizing 
the  stockholders  at  their  meetings  to  vote  by 
proxy,  is  valid.    State  v.  TWof,  5  D.  162. 

Such  by-law  is  void,  unless  the  charter, 
either  expressly  or  bv  legal  implication,  con- 
fers the  power  to  make  such  a  by-law.  Tay^ 
lor  V.  Oriawoid,  27  D.  33;  Com.  v.  BringhMtrot^ 
49  R.  119. 

141.  Validity  of  election— Presump- 
tions. —  Persons  acting  publicljr  as  officers 
of  a  corporation  are  presumed  rightfully  in 
office,  and  the  further  presumption  in  in- 
dulged that  all  necessary  steps  were  taken 
in  order  to  make  a  corporate  act  legally 
operative.  Selma  di  T.  R.  R.  Co.  r.  T^tton, 
39  D.  344;  Susquehanna  etc  Co.  r.  Oeneral 
Ins.  Co.,  56  D.  740;  StaU  r.  Kupferle,  100 
D.  265. 

Trustees  chosen  after  the  da^  are  in  by 
color  of  office,  and  the  election  ii  not  abso- 
lutely void.  Hence  their  acts  are  good,  and 
the  corporation  continues.  Verwm  Soc  v. 
HilU,  16  D.  429. 

Chancery  has  no  jurisdiction  to  determine 
the  validity  of  an  election  of  trustees  ol  a 

*  See  note  on  vottng  by  prozy,27  Jk  CO-<ib 
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oorpoimtion,  the  legislature  having  proTided 
a  BQininary  remedy  by  application  to  the 
supreme  court.  Miekle*  v.  Rodiaater  City 
Bank,  42  D.  103. 

Where  corporators  have  no  power  at  all  to 
proceed  to  an  election,  any  officera  attempted 
to  be  elected  must  be  considered  to  be  such 
without  any  election,  and  their  acts  cannot 
be  binding  upon. the  corporation,  unless  the 
corporation  has  held  them  out  to  the  public 
ae  Deing  the  duly  appointed  officers,  and 
they  have  been  dealt  with  as  such,  in  igno- 
rance of  their  want  of  authority.  Afillar  t. 
ikoer,  46  D.  619. 

Three  persons,  owning  a  majority  of  the 
stock  of  a  corporation,  entered  into  an  agree- 
ment, as  between  themselves,  to  elect  the 
officers  of  the  company  and  to  manage  its 
afifairs  as  they  or  a  majority  of  them  should 
determine.  Held,  that  the  agreement  was 
not  illegal  or  void  as  against  public  policy. 
Faulds  V.  Yalen,  11  R.  24. 

142.  Setting  aaide  election.  ->  Eleetion 
of  directors  must  bo  set  aside  when  votes 
sufficient  to  change  the  result  have  been 
erroneously  rejected.  The  court  cannot  de- 
clare elected  those  who  would  have  been 
elected  had  the  votes  rejected  been  counted 
for  them.  MaUer  ^f  Long  Island  B,  JL  Co,, 
32  D.  429. 

148.  BemoTal  of  officers.  *  —  Removal 
of  mere  private  or  ministerial  officers  of  a 
corporation  is  a  right  which  belongs  to  the 
corporation  alone,  and  the  assistance  of  the 
courts  can  only  be  invoked  against  such 
officers  as  are  intrusted  by  law  with  the 
management  of  the  affairs  of  the  corporation. 
NeaU  v.  Hill,  76  D.  50a 

There  is  no  jurisdiction  in  equity  to  remove 
corporate  officers  of  any  description,  the 
remedy  bein|^  purely  legal  in  its  nature.    lb, 

144.  Resignation  of  an  office  in  a  cor- 
poration may  be  made  either  by  express 
agreement  between  the  officer  and  thecor- 
Deration,  or  by  an  implied  agreement  from 
his  being  elected  to  another  office  incompat* 
ible  with  it.  Umvervity  of  Maryland  v. 
WilUams,  31  D.  72. 

By  "another  incompatible  office "  is  meant 
another  office  in  the  same  corporation.  lb. 

Taking  a  situation  under  a  void  charter  or 
act  of  incorporation  is  not  a  resignation  of  a 
situation  in  another  existing  corporation.  /  6. 

S.  Their  RighU,  Powers,  and  Liainlitia. 

146.  Compensation  of  officers.  — 
Officers  of  a  corporation  cannot  recover  on  a 
quantum  meruit  for  services  rendered  to  the 
corporation  as  such  officers.  Without  an  ex- 
press contract  for  compensation,  no  recovery 
can  be  had  for  such  services.  KUpat/iek  v. 
Penrose  Ferry  Bridge  Co,,  88  D.  497;  Rock- 
ford  etc.  R,  R.  Co.  V.  Sage,  16  R.  587;  CUi- 
tens'  Nat.  BL  v.  EllioU,  39  R.  167. 

*  As  to  the  power  of  equity  to  remove  or  con- 
trol corporate  olUoert,  tee  note,  76  D.  IklA, 


But  a  director  may  recover  for  the  pi^ 
formance  of-  duties  not  imposed  npon  him  as 
director  by  the  charter  or  by-Laws  of  th« 
company,  where  he  acted,  not  as  director,  bat 
as  agent.  Cheney  v.  Lafayette  etc  R.  EL  Co., 
18  R.  584.  S.  P.,  Santa  Clara  Mining  Am*m 
V.  Meredith,  33  R.  264. 

Where  one  of  the  directors  is  elected 
treasurer  by  the  board  of  directors,  he  is  not 
entitled  to  compensation  for  services  rendered 
as  treasurer,  unless  the  compensation  hss 
been  fixed  by  a  by-law  or  resolation  befors 
the  services  were  performed.  Holder  v* 
LafayetU  etc  R.  R.  Co,,  22  R.  89. 

Senible,  that  if  a  stockholder  or  other  poi^ 
son  not  connected  with  the  direet<Mry  perform 
the  duties  of  treasurer  the  rule  will  not  a^ 
ply.    Rk 

In  the  absence  of  eontraot»  the  managing 
director  of  a  steamboat  company,  acting  as 
captain  of  one  of  the  boats,  is  entitled  te 
compensation  for  laborious  and  responsible 
services  according  to  custom  and  value, 
where  he  has  retamed  such  amount  from  the 
company's  funds  and  this  has  been  acquiesced 
in  by  the  directors.  New  Orleans  etc  Cc  v. 
Brown,  51  R.  5. 

Directors  of  a  railroad  company  agreed  te 
aUow  themselves  one  thousand  dollars  each, 
for  services  and  expenses,  but  no  formal  res- 
olution to  that  effect  was  adopted  by  the 
board  of  directors.  Held,  that  the  company 
was  not  liable  to  a  director  for  his  services 
and  expenses.  Boclford  etc  R,  R^  Oc  ^. 
Sage,  16  R.  587. 

146.  Powers  and  liabilitiee,  gener- 
ally. —  Corporations  act  through  the  inatm- 
mentality  of  officers  and  agents,  to  whom  ths 
authority  of  the  corporation  may  be  dele- 
gated so  far  as  may  be  necessary  to  effect  the 
purposes  of  its  creation,  if  not  prohibited  by 
the  charter.  WashbwT^  y.N.AC.R.R  da, 
76  D.  784. 

But  no  officer  of  the  corporation  pcssessss 
the  power  to  transfer  or  dispose  of  oorporate 
property,  exclusively,  unless  by  virtae  of 
some  provision  of  the  charter,  or  some  reso- 
lution or  by-law.  MitcheUv,  Deeds,  95  D.  621. 

Under  a  statute  providing  ttimt  officers 
shall  have  no  powers  except  such  as  are  con- 
ferred by  resolution  or  by-laws  of  the  stock- 
holders, which  by-laws  must  be  filed  with 
the  county  recorder,  after  which  all  contracts 
made  by  such  officers  in  violation  of  the  by- 
laws or  in  excess  of  their  powers  under  them 
shall  be  void  as  against  the  corporation,  but 
binding  upon  all  officers  makin|r  them  or  not 
dissenting  therefrom^  such  officers,  by  virtae 
of  their  office,  acquire  no  power  whatever. 
Their  office  is  dormant  until  they  have  been 
vested  with  power  by  by-laws  adopted  and 
filed  by  the  corporation.  Until  then,  their 
personal  liability  does  not  besin;  they  have 
no  power  ex  ofUio,  and  can  do  no  act  aad 
make  no  contract  which  will  be  binding  upoc 
the  corporation,   i/otf  t.  ChMKioi;  89  1>.  61. 
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An  Agent  or  officer  of  a  eoriMratioB  if 
liable  for  danwgea  occasioned  by  Tiolation  of 
dntiee  he  owes  to  his  princtpaL  Ohio  L,  i,^ 
T.  Co.  ▼.  Merchant*  ete.  Co.,  53  D.  742. 

Officers  of  an  insolvent  corporation  are 
trustees  for  its  creditors.  SotUhem  L^t  /iw. 
S  T,  Co,  ▼.  Lamer,  68  D.  448. 

147.  Idabilities  of  their  sureties.  — 
Sureties  on  the  bond  ol  an  officer  of  a  priTate 
corporation,  conditioned  for  the  faithful 
discharge  of  his  duty,  are  not  discharged 
from  liability  by  neglect  of  the  corporate 
officers  to  make  the  examinations  of  the 
officer's  accounts  required  by  the  rules  of 
the  corporation.  Mutual  Loam  tie,  Au'n  r. 
Price,  26  R.  703. 

Sureties  on  the  bond  of  such  an  officer, 
whose  office  is  for  a  year,  with  power  to  hold 
until  his  successor  qualifies,  are  bound  only 
for  a  year,  and  a  further  reasonable  time  to 
permit  the  election  and  qualification  of  his 
successor.     lb. 

148.  Duty  to  make  annual  reports. 
—  Under  the  New  York  act  requiring  a 
mannbujturing  company,  annually,  wiUiin 
twenty  days  from  tbe  first  of  January,  to 
make  a  report,  which  shall  be  published, 
signed,  Tonfied,  and  filed,  filing  and  publi- 
cation within  the  twenty  days  is  not  neces- 
sanr.     Cameron  v.  Seaman^  25  R.  212. 

Under  the  requirement  of  said  act  that  in 
case  no  newspaper  is  published  in  the  town, 
city,  or  village  where  the  business  of  the 
corporation  is  carried  on,  the  annual  report 
shall  be  published  "in  some  newpaper  pub- 
lished nearest  the  Dlace**  of  busmesss,  the 
town  is  the  "  place  of  business,  where  the 
business  is  carried  on  in  a  town,  and  publi- 
cation in  the  newspaper  nearest  to  a  point 
in  the  town  is  a  substantial  compliance  with 
the  act,  although  some  other  newspaper  may 
be  published  nearer  the  exact  location  of  the 
ooiporation.     /&. 

149.  Who  may  iM  a  director. — Unless 
reouired  b^  statute,  it  is  not  necessary  that 
a  airector  m  a  corporation  be  a  stockholder. 
One  who  is  not  a  stockholder  in  a  railroad 
oori>oration,  but  is  duly  appointed  by  a  city, 
pursuant  to  statute,  to  represent  it  at  the 
meetings  of  the  stockholders,  and  to  vote 
on  the  stock  which  it  owns  therein,  may  be 
elected  a  director.  Wighl  v.  Sp/iruifiela  eU, 
H.  n.  Co.,  19  R.  412. 

150.  their  powers,  generally.  — 

Directors  of  a  corporation  are  ito  chosen 
representatives  and  constitute  the  corpora- 
tion for  all  purpoBCs  of  dealing  with  others. 
What  they  do  within  the  scope  of  the  objecte 
and  purposes  of  the  corporation,  the  corpo- 
ration does.  If  they  do  an  injury  to  an- 
other, even  though  it  necessarily  involves  in 
its*  commission  a  malicious  intent,  the  corpo- 
ration must  be  deemed,  by  imputation,  to  be 
guilty  of  the  wrong  and  answerable  for  it, 
as  an  individual  would  be  in  such  case.  Jfay- 
mard  t.  FiTmMm'»  Sund  Ins,  Co.,  91  D.  672. 


.  An  act  of  incorporation  stating  that  "  the 
affairs  of  the  company  shall  be  conducted  by 
the  directors,**  gives  them  power  to  anthoriae 
the  president  and  cashier  to  borrow  money. 
Ridgway  t.  Farmer$'  Bank,  14  D.  681. 

An  act  purporting  to  be  the  act  of  the 
bosjrd  of  directors  is  presumed  to  have  been 
properly  execnted,  but  the  presumption  may 
be  rebutted.  De^paieh  Line  t.  Bellaany  U/g. 
Co.,  37  D.  203. 

Authority  to  convey  the  real  estete  of  a 
corporation  may  be  conferred  by  vote  of  the 
board  through  whom  ite  business  is  trans- 
acted.   Ih, 

Directors  may  make  a  valid  sale  of  reel 
estete  of  a  corporation  under  a  general  power 
to  make  oontracts.  BueU  v.  Buckingham,  66 
D.  516. 

Under  a  by-law  of  a  corporation,  providing 
that  no  contract  shall  be  made  involving  the 
franchise  of  the  road,  without  the  approval 
of  ito  stockholders,  the  board  of  directors  is 
prohibited  from  makins  a  lease  authorizing 
the  lessees  to  operate  the  road,  and  to  take 
tolls  therefor.     Stevem  v.  Davison,  98  D.  692. 

The  charter  of  a  corporation  provided  that 
ite  capital  stock  shoula  be  one  hundred  thou- 
sand dollars,  with  the  power  to  increase  it  to 
five  hundred  thousana  dollars,  but  did  not 
provide  by  whom  this  power  should  be  exer- 
cised. Held,  that  the  board  of  directors 
could  not  increase  the  capital  stock  without 
the  assent  of  the  stockholders.  MUdmanw, 
Boumian,  11  R.  90. 

151.  acts  of  directors  de  faoto. 

—  AcU  of  a  director  of  a  corporation  are 
valid  so  far  as  the  iutereste  of  third  persons 
are  concerned,  though  he  is  not  possessed  of 
the  qualifications  required  by  the  by-laws  of 
the  corporation,  if  his  election  appear  of 
record,  and  he  has  been  permitted  by  the 
corporation  to  act  as  director.  Despaicn  Lime 
V.  Bellamy  Mfg.  Co.,  37  D.  203. 

Proceedings  of  a  board  of  de  facto  directors 
of  a  private  corporation  are  presumed  regular 
until  irregularity  is  shown;  therefore,  when 
acting  under  a  by-law,  they  remove  an  offi- 
cer, it  will  be  presumed  that  they  acted  on 
sufficient  grounds,  until  their  action  is  im- 
peached by  proof.  8UUe  t.  Kupferk,  100  D. 
265. 

152.  right  ot  to  deal  for  their 

own  benefit.* —  A  director  of  a  railroad 
coinuanv  stands  in  a  fiduciary  relation  to  a 
stockholder,  and  in  acting  for  him  in  his 
absence,  cannot  be  regarded  as  a  stranger. 
Philadelpfiia  etc.  B,  B.  Co.  t.  Cowell,  70  D. 
128.  S.  P.,  Hoffman  8,  0,  Co,  t.  C.  C.  <fr  /. 
Co..  77  D.  311. 

Directors  are  but  agente  and  trustees  of 
the  corporation;  they  have  power  only  to 
act  for  the  interest  of  the  company,  not 
against  it.  Simons  ▼.  Vulcan  OU  etc  Co.,  100 
D.  628. 

*  Aa  to  the  power  of  the  directors  to  make  eon* 
tracu  with  the  oorpoxatioii,  lee  aotSb  M  S.  4IM91. 
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Directors  c&nnot  speculate  with  funds  or 
eredit  of  the  company,  and  appropriate  to 
themselTes  the  profit  of  such  speculation; 
nor  can  they,  in  making  sales  or  purchases 
for  the  company,  take  advantage  of  their 
position  as  airectors,  either  directly  or  in- 
directly, and  a  director  who  does  so  cannot 
come  into  a  ooart  of  equity  for  relief.  Bed- 
wumd  y.  Dkkerson,  69  D.  418. 

A  director  is  not  competent  to  become 
purchaser  of  corporate  property,  and  the 
sale  to  him  cannot  be  npheld  if  resisted  by 
the  corporation  where  he  was  a  director  at 
the  time  the  sale  was  contemplated  and 
made,  and  actively  participated  in  all  meas- 
ures tending  to  the  completion  of  the  sale, 
and  had  full  knowledge  of  all  the  circum- 
stances attending  its  progress.  Ifojfman  8. 
C,  Co.  V.  O,  C.  <Cr  /.  Co^  77  D.  811. 

A  party  joining  with  a  director  in  purchase 
of  property  of  corporation  must  De  pre- 
sumed to  Im  aware  of  the  relationship  of  his 
co-purchaser  to  the  corporation,  and  is 
therefore  affected  by  whatever  legal  dis- 
ability to  make  such  purchase  attached  to 
the  director  by  reason  of  that  relation.     Ih. 

Where  a  director  purchased  lands  from 
the  corporation,  and  then  united  with  others 
in  forming  a  new  corporation,  i|i  which  he 
became  an  officer  and  director,  and  for  al- 
most all  the  shares  of  which  he  subscribed, 
and  on  the  next  day,  in  pursuance  of  one 
entire  plan,  conveyed  the  lands  to  the  new 
company,  the  new  company  cannot  claim  to 
be  a  bona  fide  purchaser  without  notice,     lb. 

Property  of  a  corporation  is  a  trust  fund 
in  the  hands  of  the  directors  for  the  benefit 
of  its  creditors  and  stockholders;  and  an 
agreement  b^  the  directors  by  which  such 
property  is  disposed  of  for  their  own  use  and 
benefit  will  not  be  npheld  against  the  cred- 
itors and  stockholders  who  do  not  assent 
thereto.  Qoodm  v.  Cincinnati  etc  Co.,  08  D. 
95. 

A  director  cannot  become  a  contractor 
with  the  company,  nor  can  he  have  any  per- 
sonal and  pecuniary  interest  in  a  contract 
l>etween  the  company  and  a  third  person. 
Fort  V.  BusseO,  lOR.  5. 

Where  a  debt  of  a  corporation  beyond  the 
limit  prescribed  by  its  charter  was  held  by 
its  directors,  and  they  in  good  faith  took  a 
mortgage  on  the  property  of  the  corporation 
for  security,  they  may  enforce  such  security, 
even  though  they  participated  in  the  man- 
agement of  the  corporate  business  in  such  a 
way  as  to  permit  the  accumulation  of  the 
debt  beyond  the  allowed  limit,  and  though 
the  corporation  was  insolvent  when  the 
mortgage  was  taken,  and  the  mortgage  gave 
them  a  preference  over  other  creditors. 
OarrfU  v.  Burlington  Plow  Co.,  69  R.  461. 

163.  effect  of  notice  to  a  direc- 
tor.*—  Notice  to  a  corporation  exists  when 

*  Notice  to  director,  whether  notice  to  corpora- 
tion, see  note.  39 IL  H-mi, 


given  to  a  particular  officer  having  charge  sf 
the  business  to  which  it  relates.  Wibom  ▼. 
McCuthugh,  62  D.  347. 

Notice  to  single  corporator  k  not  mt/Hm  te 
corporatioB  unless  ccmmnniimted  to  ifti  beard 
of  directors.    ^6. 

Notice  to  two  officers  and  dirootot^  fpwn 
then>  in  an  official  capaeitj,  is  notieo  to  tbs 
corporation,  even  though  ihmj  t^  te  esB- 
municate  such  notice  to  any  of  Hke  etiisr 
directors.  Baud  t.  Chemxpeakt  «Cel  Omtai  Ck, 
79  D.  648. 

Notice  to  a  director  will  not  bind 
tion,  if  aoquired  by  him  priTately,  or 
rumor,  or  tnrough  channela  opon  to  all 
and  is  not  communicated  to  harass 
directors.    Oenerai  Jm,  Cfa,  t.  CT.  &  /ml  da, 
69  D.  174. 

Notice  to  corporation  is  not  infeimhle  bam 
the  knowled^  of  one  of  its  direeton.  when 
his  interest  is  opposed  to  that  of  the  eoc^ 
poration.  CommarekU  Bank  t.  Ommiaffkam, 
35  D.  322;  /rnierari^  ▼•  MerdkataU'  HeL 
Bank,  52  R.  710. 

Where  a  number  of  same  pereooa  are  mess* 
hers  of  board  of  directors  of  aa  inanianos 
company  and  of  a  bank,  the  latter  wfll  be 
held  to  have  notice  of  the  fact  that  « 
made  to  the  insurance  eompaayy  and  indc 
to  the  bank,  was  proonred  by  the  false 
resentations  and  statements  ii  the  insnrsnoe 
company.  OitifBiwk^ChhmdmMW.PMane^ 
64  D.  254. 

164. whan  personally  liatttoc*— 

Directors  are  personally  liable,  as  trasteei^ 
for  loss  occasioned  by  willful  ahnes  of  their 
trust,  or  by  the  misapplication  of  the  funds 
of  a  moneyed  or  other  joint-eioek  corpora- 
tion. BobinvM  t.  8mUh^  24  D.  212.  &  P., 
Hodgea  v.  New  Bngland  Serem  Os.,  €8  Dl 
624;  BemkqfMui.  Bedemptim  t.  BiO,  98  D. 
470. 

Directors  are  ecually  liable,  if  ttiej 

the  corporate  funds  or  property  to  be  lost 
wasted  by  gross  negligence  and  inattentiaft 
to  the  duties  of  their  trust.  Boliimmm  ▼. 
Smith,  24  D.  212. 

Directors,  for  fraud  and  miecondnct  ia 
office,  are  liable  to  the  eorpomtioB.  BmUk 
V.  Poor,  63  D.  672. 

Directors  are  power  that  gives  expiessien 
to  corporate  will,  but  it  is  no  part  of  their 
duty  to  perpetrate  crimes  or  muds  in  its 
name  or  for  its  benefit;  and  whatever  the 
liability  of  the  corporation  mav  be,  the  in- 
dividuals who,  under  cover  of  their  office  of 
directors,  commit  frauds,  are  accountable  for 
their  conduct  in  a  civil  action  at  the  salt  of 
the  injured  party.  ScUmtm  t.  Bid^Brdtomt  79 
D.255. 

Directors  are  personally  liaUe  for  frsadu- 
lent  representations  whereby  the  plaintifr  m 
induced  to  contract  with  the  corporatiosk 
There  is  no  privity  of  contract  between  tbs 

*  See  note  on  pergonal  llaMHty  and  Antles  si 
direcU»s,Ui».6]bHi6L 
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priTileees  by  legislatiTO  enactineDt.  Jfonl* 
peUer  Acadany  v.  Otorge^  33  D.  585. 

In  a  suit  by  a  stockholder  against  the  cor- 
poration and  trustees,  for  an  account  and 
settlement  of  its  affairs,  the  complaint 
therein  alleging  fraud  and  mismanagement 
on  the  part  of  the  trustees,  who  own  stock 
sufficient  to  enable  them  to  control  the  busi- 
ness of  the  corporation,  it  is  error  for  the 
court  to  deprive  one  of  the  trustees  of  his  sal- 
ary as  superintendent  of  the  business  of  the 
corporation,  which  business  he  has  faithfully 
attended  to,  if  no  fraud  is  shown,  although 
such  superintendent  was  also  treasurer  and 
trustee  of  the  corporation,  contrary  to  a  posi« 
tive  provision  of  the  by-laws,  and  although 
in  the  management  of  the  business  of  these 
offices  no  attention  has  been  paid  to  the  by- 
laws and  regulations  of  the  corporation. 
NeaU  V.  HiU,  76  D.  508. 

A  statement  of  a  member  of  the  board  of 
trustees,  made  during  a  session  of  the  board, 
and  allowed  to  pass  uncontradicted,  although 
evidence  against  the  board,  is  not  conclusive. 
WiUiams  v.  C.  F.  College,  77  D.  569. 

Anthority  of  a  committee  of  the  board  of 
trustees  to  submit  a  matter  to  arbitration, 
and  a  ratification  of  the  award  by  the  oor^ 

S oration,  is  not  conclusively  proved  by  evi- 
ence  that  a  member  of  the  committee  stinted, 
without  contradiction,  during  a  session  of 
the  board,  that  he  and  another  had  been 
appointed  by  the  board  as  a  committee  to 
settle  the  claim,  and  that  the  award  had 
been  made  under  the  direction  of  the  com- 
mittee, and  was  not  unsatisfactory  to  it,  and 
that  the  committee  did  not  report  because  of 
a  mere  inconvenience.     Jb. 

Trustees  of  a  oorporation,  in  their  official 
capacity,  when  not  ac^ff  as  a  board,  have  no 
authority  independent  of  that  conferred  by 
the  corporation  to  execute  a  deed  of  the 
corporate  property.  OashwUer  v.  WUUs,  91 
D.  607. 

Conferring  authority  to  sell  and  convey 
corporate  property  is  an  exercise  of  corporate 
power.    76. 

Corporate  powers  of  corporation  can  be  ex- 
ercised only  by  board  of  trustees,  when  the 
majority  are  duly  assembled  and  acting  as  a 
board,  under  the  provisions  of  the  statute. 
lb. 

Stockholders,  whether  acting  collectively 
in  stockholders'  meeting  or  individually, 
have  no  power  to  sell  or  to  authorize  the 
sale  of  corporate  property.    /6. 

The  whole  title  to  corporate  property  is  in 
the  oorporation.  The  stockholders  are  not 
in  their  individual  capacities  owners  of  the 
property  as  tenants  in  common,  joint  ten- 
ants, copartners,  or  otherwise,  and  a  joint 
deed  executed  by  all  the  stockholders  would 
convey  no  title.     lb. 

The  mere  election  of  a  trustee,  under  the 
general  act  for  the  formation  of  manufactur- 
ing and  mining  companies^  does  not  render 


plaintiff  and  the  defendants;  but  the  action 

15  not  founded  upon  the  contract,  nor  upon 
a  breach  thereof,  out  upon  the  tort.     lb. 

Familiar  principles  concerning  personal 
liability  of  servants  and  ordinary  asents  for 
their  positive  torts  must  be  applied  to  mis- 
feasances of  directors  of  corporations,    lb. 

Directors  placing  bonds  in  tlie  hands  of  an 
agent  for  sale,  and  falsely  and  knowingly 
causing  them  to  be  indorsed  "first- mort- 
gage lx>nds,"  are  liable  in  damages  to  pur- 
chaaers  in  ^ood  faith  relying  on  such  indorse- 
ment and  mjured  by  the  misrepresentation. 
Clark  V.  Edgar,  54  R.  84. 

155.  when.  not. — Directors  of  a 

corporation  lending  its  indorsements  to  an- 
other corporation,  with  which  it  is  connected 
in  business,  where  they  act  in  good  faith  and 
with  sound  discretion,  are  not  personally  lia- 
ble therefor  as  for  a  breach  of  trust.  Hodges 
T.  Ifew  Bhigland  Screw  Co.,  53  D.  624. 

Directors  are  not  liable  for  violation  of 
charter  through  mistake,  unless  the  mistake 
arose  from  the  want  of  such  care  as  an  or- 
dinarily prudent  man  takes  of  his  own 
affairs;  especially  where  the  mistake  occurs 
in  a  matter  as  to  which  the  law  is  unsettled. 
lb. 

Judgment  against  a  oorporation  for  dam- 
ages for  loss  of  a  steamboat  through  the 
negligence  of  its  agents  is  not  a  debt  of  the 
corporation  for  which  the  directors  are  per- 
sonally liable  under  the  statute  providing 
that  in  case  of  any  excess  of  the  amount  of 
the  debts  of  a  corporation  over  the  amount 
of  its  capita]  stock  actually  paid  in,  the  di- 
rectors shall  be  jointly  and  severally  liable 
to  the  extent  of  such  excess.  Cable  v.  Oaty, 
86  D.  126. 

Under  Maine  statute  makin|(  directors 
personally  liable  for  their  "  official  misman- 
agement, '  they  are  so  liable  only  for  the 
official  mismanagement  which  occurred  dur- 
ing the  year  for  which  they  were  chosen, 
and  durine  which  they  acted.  They  cannot 
be  held  liiu>le  for  the  mismanagement  of  the 
directors  of  a  preceding  vear.  Bank  qf  MuL 
Redentptkm  v.  Hill,  96  D.  470. 

The  director  of  a  company  is  not  liable  for 
representations,  false  in  fact,  but  not  known 
bv  him  to  be  so,  made  in  published  circulars 
of  the  company,  on  which  his  name  appears 
only  as  one  of  the  list  of  directors.  Wake" 
man  v.  DaOey,  10  R.  551. 

Where  one  contracted  to  sell  his  stock  in 
a  state  bank,  to  the  bank,  through  the  di- 
rectors, the  contract  being  ultra  mrea  as  to 
the  bank,  the  directors  are  not  individually 
liable.     Ahel»i  v.  Cochran,  31  R.  194. 

150.  The  trustees.  —Trustees  of  a  cor- 
poration chosen  for  a  year  hold  over  until 
others  are  elected.     Vernon  Society  v.  BilU, 

16  D.  429. 
Trustees  of  a  public  corporation  are  mere 

mandataries  of  the  state,  and  cannot  com- 
plain  el  mi  aKnidgmeiit  of  their  powers  and 
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him  liable  for  the  debts  of  the  corporation 
because  of  a  failure  to  comply  with  the  law; 
there  must  be  evidence  of  an  expreaa  or  im- 
plied acceptance  of  the  office.  Cameron  r. 
Seaman,  26  R.  212. 

A  trustee  of  a  bank,  who  waa  also  an  at- 
torney, had  actual  knowledge  of  an  existing 
unrecorded  deed  of  lands.  With  that  knowl- 
edge he,  as  such  attorney,  afterward  wrote 
and  took  an  acknowledgment  of  a  mortgage 
on  the  same  lands  from  the  same  grantor  to 
the  bank,  and  the  deed  was  recorded.  Held, 
that  the  bank  was  not  chargeable  with  his 
knowledge,  unless  the  fact  was  in  his  mind 
at  the  time,  nor  unless  he  was  acting  for  the 
bank  in  the  making  of  the  mortgage.  Fait' 
field  Savings  Bank  v.  Chase,  39  K.  319. 

1 67.  ^e  president — Term  of  office. 
—  The  president  of  a  corporation  properly 
elected  holds  over  until  another  president  is 
elected,  although  there  is  no  special  provis- 
ion in  the  charter  to  that  effect.  OlooU  T. 
Tioffa  R.  B.  Co.,  84  D.  298. 

168.  his  powers. —  1.  In  general — 

The  acta  of  a  president  of  a  corporation  done 
in  the  management  of  the  business,  and 
within  the  scope  of  his  authority,  are  the 
acts  of  the  corporation  itself.  MarlaU  v. 
Levee  Steam  CoUon  Prese  Co,,  29  D.  468. 

The  president  may,  without  express  au- 
thority, perform  all  acts  which  are  incident 
to  the  execution  of  the  trust  reposed  in  him, 
and  which  custom  or  necessity  imposes  upon 
the  office.  MUcltell  v.  Deeds,  95  D.  621; 
Chicago  etc.  R  R.  Co,  v.  Coleman,  68  D.  544. 

Power  from  president  of  corporation  au- 
thorizinff  an  attorney  to  do  certain  acts  on 
its  behalf  will  be  presumed  to  have  been 
anthorixed,  and  if  the  president  exceeded 
his  authority  he  is  answerable  to  the  oorpo* 
ration.  Am,  Ins,  Co,  v.  Oakley,  38  D.  661. 

2.  Contracts,  —  Corporation  cannot  be 
bound  by  contract  made  by  its  president, 
unless  power  to  bind  it  is  eiven  to  him  by 
the  act  of  incorporation,  or  he  is  authorized 
by  the  corporation  to  make  the  contract. 
TumTpike  Road  Co,  v.  Lo(mey,  71  D.  491. 

President  has  no  authority  as  such  to 
make  contracts  binding  upon  the  corpora- 
tion, except  as  to  matters  arising  in  the 
ordinary  course  of  the. business  of  the  corpo- 
ration. BUn  ▼•  Waier  and  Mining  Co.,  81  D. 
132. 

President  cannot  bind  corporation  by  eon- 
tract  for  purchase  of  land  to  be  used  in  ex- 
tending the  operations  of  the  corporation,  as 
this  is  not  a  matter  within  the  ordinary 
course  of  the  business  of  the  corporation,    lb. 

Open  and  notorious  exercise  by  president 
of  power  to  enter  into  contract,  which  power 
is  vested  in  the  board  of  directors,  may  be 
regarded  as  pre-supposing  an  authority  dele- 

?;ated  by  the  board  of  directors,  in  some 
orm  accredited  by  law,  to  the  president,  for 
the  nurpose.  Pixleg  t.  WesL  Fae,  R,  R.  Co., 
91D.623* 


Vote  of  board  of  directors  of  oorporatios 
may  be  presumed  from  its  aelsb  tlioQgh  the 
record  is  silent^  as  the  same  prasnmptioQi 
apply  to  corporatioitB  as  to  pri\-mte  pecMsib 
and  consequently,  though  the  reooras  ol  the 
defendant  may  have  been  an  entire  blank  ss 
to  any  corporate  action  ol  the  boeid  «f  dirse- 
tors  respecting  the  employment  of  tiie 
plaintiff^  or  as  to  the  services  performed  by 
the  plaintiff  for  the  oonipany.  it  does  not 
follow  that  the  board  did  not  pees  a  vote 
authorizing  the  president  to  miuw  the  con- 
tract.   Jh, 

3.  Sealed  instrwnents,  —  A  deed  from 
a  bank  is  prtTna  /ode  good  when  sifned  by 
the  president  and  countersigned  oj  tSie 
cashier.      Veasey  v.  Oraham,  63  D.  228. 

A  deed  from  the  president  of  a  bank  to 
himself  is  not  an  absolute  nullity,  although 
the  law  looks  with  great  suspicicm  vpon  such 
transactions.  It  is  at  least  «iim;—iMai  as 
color  of  title,     /ft. 

Where  president  of  bank  mskee  deed  te 
himself,  in  order  to  make  his  occnpancy  of 
the  property  conveyed  adverse  to  the  buak, 
he  must  give  it  notice  that  he  has  ceased  te 
hold  it  as  f^resident,  and  has  commenced  te 
hold  it  in  his  individual  capacity.    /&. 

An  agreement  nnder  seal,  made  by  the 
president  of  a  oorporation«  recited  that  it 
was  made  between  **h,  of  the  first  part^* 
and  **K  L.,  president  of  the  N.  D.  Cooh 
pany,  of  the  second  part.**  Throughout,  the 
party  of  the  second  pari  was  described  as 
"  he  **  or  "  him."  It  was  subscribed  "  N.  a 
Co.,  by  K  L.,  president."  Beld,  a  valid  ex* 
ecntion  by  the  company,  and  it^  and  not  !«>, 
was  liable  upon  a  covenant  therein.  JVori4> 
wesUrn  Distilling  Co,  v.  Brani,  18  K  631. 

A  by-law  of  a  railroad  cor^cratioa,  an* 
thorizing  its  president  to  act  as  its  "  business 
and  financial  agent,"  does  not  aathorias  him 
to  mortgage  a  locomotive  owned  and  in  ass 
by  it.  Ltm  v.  isthsnms  Transit  JTW  Oa,  26 
R.  606. 
'4.  Negotiabte  instruments,  —  An  assign- 
ment of  a  note  of  a  railroad  company  hy 
its  president  is  prtma  /<icie  the  act  oi  the 
company,  and  if  denied,  it  mnst  be  by  plea 
verified  by  affidavit.  Ooodriek  r,  ReyneUst 
83  D.  240. 

Evidence  is  admissible  in  support  ol  aa- 
thority  of  president  of  corporation  to  draw 
bill  in  suit,  that  he  had,  on  various  coca* 
sions,  both  before  and  after  the  date  of  such 
bill,  made  drafts  and  promissory  notes  is 
the  name  of  the  company,  whidi  were 
honored  and  paid,  and  that  the  amcsots 
thereof  entered  into  the  accounts  of  the 
company,  and  were  not  objected  to  by  the 
board  of  managers.  Oleott  ▼•  TVops  R»  R, 
Co,,  84  D.  298. 

Authority  of  the  president  of  a  corpora- 
tion to  dispose  of  ns  prq^erty,  or  transfer 
its  negotiable  securities*  may  be  mf«red 
from  evidence  that  he  was  m  the  hakil  el 
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•zeroising  such  power,  though  neither  the 
eharter  nor  regulations  of  the  corporation 
expressly  con^r  such  power  upon  him. 
Mitchell  T.  DeetU,  95  D.  621.  S.  P.,  Kennedy 
▼.  Kraghi,  94  D.  543. 

Un^r  n  resolution  of  the  directors,  an- 
thorizing  the  president  to  pay  off  the  debts 
of  the  corporation,  in  any  securities  or 
other  property  of  the  corporation,  he  has 
power  to  assign  to  a  third  party,  for  the  pur- 
poses  expressed  in  the  resolution,  a  note 
executed  by  a  debtor  to  the  corporation. 
MUcheU  V.  Dfeds,  95  D.  621. 

The  authority  of  the  president  of  a  rail- 
road company  to  make  contracts  for  neces- 
sary labor  for  the  company  is  incident  to  his 
ofiSce,  and  he  may  furnish  evidence  of  the 
amount  payable  under  the  contract,  either 
before  or  after  the  performance  of  the  ser- 
rice,  and  put  that  evidence,  in  his  discretion, 
into  the  form  of  a  due«bill  or  promissory 
note,  unless  his  authority  is  restricted  by 
special  lesislation,  or  by  regulations  of  the 
company  known  to  the  other  contracting 
party.  Bklmiond  etc  R.  B.  Co,  r,  Sneed,  100 
D.  670. 

The  fact  that  the  president  usually  gave 
notes  of  the  company  on  printed  forms,  and 
signed  them  as  president,  will  not  prevent  a 
recovery  against  the  company  upon  a  due- 
bill,  not  upon  a  printed  form,  ana  not  signed 
as  president,  but  is  a  mere  circumstance  to 
be  weighed  by  the  jury  in  determining 
whether  or  not  the  consideration  passed  to 
the  company  so  as  make  them  liable.     lb. 

159.  President's  knowledge,  when 
imputed  to  corporation.  —  The  in- 
fant plaintiffs  owned  stock  in  the  defend- 
ant corporation,  standing  in  the  name  of 
"P.,  guardian.**  The  guardian  placed  the 
eertificate  with  a  blank  indorsement  in  the 
hands  of  D.,  his  counsel,  for  purposes  con- 
■ected  with  his  trust.  D.  procured  an  order 
of  court  permitting  a  sale  and  investment, 
and  then  hypothecated  the  certificate  to  the 
8.  bank  as  security  for  a  loan  for  his  personal 
use.  H.,  who  was  president  of  the  bank, 
and  also  of  the  defenaant,  with  another,  pur- 
chased the  stock  from  the  bank,  and  had  it 
transferred  by  the  defendant  to  the  pur- 
chasers. Beld,  that  the  defendant  was 
chargeable  with  knowledge  of  the  trust  and 
its  beneficiaries,  and  liable  to  respond  to  the 
plaintiffs  for  the  stock.  Webb  v.  Oraniteville 
Mfg,  Co,,  92  R.  479. 

100.  admissions  by  him. —  Ad- 
missions of  the  president  of  a  corporation 
will  be  evidence  against  the  corporation,  if 
made  by  him  in  the  execution  of  his  duties, 
abont  the  business  of  the  company,  and 
within  the  scope  of  the  authority  usually 
exercised  by  him.  Chicago  etc  R,  R,  Co,  v. 
Coleman,  68  D.  544. 

161.  when  i)er8onall7  liable.  — 

Where  the  by-laws  of  a  corporation  require 
its  president  to  keep  all  bonds  of  its  ofiScers, 


for  his  neglect  to  take  a  bond  from  the  secre- 
tary, he  will  be  liable  for  the  secretary's 
defalcation  to'  the  extent  of  the  bond  which 
ought  to  have  been  given.  Pontehaitrain 
R.  R.  Co,  ▼.  Paulding,  SO  D.  708. 

A  note  was  made  by  the  directors  of  one 
corporation,  as  individuals,  end  transferred 
to  another  corporation,  one  of  the  makers 
being  payee  and  indorser,  and  president  of 
both  corporations.  Held,  that  be  could  not 
consent  for  the  creditor  to  any  arrangement 
releasing  or  imparing  the  individoal  liability 
of  himself  or  nis  co-directors.  OaUery  v. 
Nat.  Bx.  Bank,  32  R.  149. 

The  president  of  an  incorporated  omnibus 
company  issued  an  order  to  the  drivers  to 
exclude  all  colored  persons.  Held,  that  he 
was  individually  liable  for  the  ejection  and 

Personal  injury  of  a  colored  person  by  a 
river.     Peck  v.  Cooper,  54  R.  231. 

162.  The  secretary  of  a  corporation 
has  no  power,  by  virtue  of  his  office,  to  as- 
sign promissory  notes  of  the  company,  nor 
unless  expressly  aut))orized  to  do  so  in  his 
official  capacity.  Blood  v.  Marcuae,  99  D. 
435. 

The  secretary  of  a  corporation,  bonnd  to 
receive  its  moneys  and  pay  them  over  to  the 
treasurer,  is  liable  for  such  moneys  stolen 
from  him  if  he  failed  to  nse  reasonable  dili- 
gence in  paying  them  over.  Odd  Fellowe* 
etc  A9$*n  V.  Jame$,  49  R.  107« 

168.  The  treasurer  of  s  manufacturing 
corporation  may  be  one  of  its  directors  in  the 
absence  of  any  statutory  prohibition.  Sar^ 
gent  v.  Webber,  46  D.  743. 

164.  Appointment  of  agents  of  a  cor- 
poration need  not  be  made  under  its  seal 
Oan-ison  ▼.  Combs,  22  D.  120. 

Whether  such  appointment  is  by  official 
act  under  the  corporate  seal  or  by  a  mere 
resolution  of  the  directors  is  immateriaL  8t, 
Andrew's  B,  L.  Co,  v.  MUcfieU,  54  D.  34a 
S.  P..  Abbyy.  Billuw,  72  D.  143. 

A  corporation  is  liable  for  the  careless  or 
wrongful  act  of  its  agent,  if  done  in  the  due 
course  of  the  business  of  the  corporation, 
though  the  appointment  of  the  agent  be  not 
under  seal.  New  York  etc  Co,  v.  Dryburg, 
78  D.  338. 

To  establish  agency  on  behalf  of  a  corpora- 
tion, it  is  not  indispensable  to  show  a  written 
authority,  or  vote,  or  resolution  of  the  cor- 
poration. WUUaiM  y.  C,  F.  College,  77  D. 
569. 

166.  Agents*  authority,  generally. 
—  Authority  of  agents  of  a  corporation  may 
be  inferred  from  facts  and  circumstances. 
American  Ins.  Co.  v.  Oakley,  38  D.  561. 

Where  a  corporation  has  a  general  agent 
employed  for  receivinff  and  transporting 
merchandise  for  hire,  who  is  held  out  to  the 
world  as  invested  with  authority  for  that 
purpose,  if  soods  are  delivered  to  him  to  be 
transported  in  the  way  of  his  duty,  the  cor- 
poration is  liable  for  the  way  in  which  he 
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perf  onns  that  doty,  and  the  oontraet  of  bail- 
ment may  be  regarded  aa  made  with  the 
corporation.  Mo^faU  ▼.  Boston  HcB,B.  Co*, 
49  D.  149. 

Authoritj  of  agent  of  corporation  may  be 
proved  by  corporate  acti,  and  by  the  acts  of 
the  person  professing  to  be  agent  acquiesced 
in  or  ratified  by  the  corporation.  MtlUdgt 
r.  Boston  Iron  Co.,  51  D.  69. 

It  is  not  necessary  that  the  charter  should 
eonfer  power  of  contracting  by  agent  or 
committee  in  order  to  give  corporation  that 
right,  as  all  aggregate  corporations  from 
necessity  must  act  and  contract  through  and 
by  means  of  agents.  8L  Andrew^  B,  L,  Co. 
T.  Mitchell,  54  D.  340. 

When  mode  is  prescribed  in  charter  or  act 
of  incorporation,  in  which  the  o£Scers  or 
agents  must  act,  that  mode  must  be  strictly 
pursued  in  order  to  render  their  acts  or  con- 
tracts obligatory  on  the  corporation.     lb. 

Payment  of  unaccepted  drafts  on  corpora- 
tion, by  its  agent,  is  not  evidence  of  his 
authority  to  accept  drafts  upon  it.  The 
authority  to  pay  drafts  applies  onlv  to  that 
specific  class  of  transactions,  and  there  can- 
not be  implied  from  it  an  authority  to  agree 
to  pay  at  a  future  day.  Oouid  ▼.  Norfolk 
Lead  Co,,  57  D.  60. 

Evidence  that  a  person  is  the  general  agent 
of  a  corporation  has  but  little  tendency  to 
show  that  he  has  authority  to  accept  dnif  ts 
for  it     /6. 

Corporations  are  held  tc  presumed  or 
implied  agencies,  authority,  and  instruction, 
to  those  who  are  held  out  or  permitted  to  act 
for  them  in  their  usual  course  of  dealing 
within  their  charter  powers,  when  not  con- 
trolled specially  by  its  provisions,  the  by- 
laws, or  the  nature  and  character  of  the 
contract,  or  the  subject-matter  of  lit  Bffon 
T.  Dunlap,  63  D.  334. 

160.  Their  power  to  bind  the  cor- 
poration.—  I.  Acta  and  contacts,  generally, 
—  An  agent  of  a  corporation  has  power  within 
the  scope  of  his  authority  to  bind  his  princi- 
pal by  any  written  contract,  or  by  any  agree- 
ment by  which,  if  made  in  his  own  name  or 
in  his  own  right,  he  would  bind  himself. 
Garrison  t.  Combs,  22  D.  120. 

And  an  averment  in  a  declaration  that,  by 
its  note  executed  by  its  treasurer,  the  cor- 
poration promised  to  pay,  imports  that  in 
executing  the  note  he  acted  as  its  authorised 
agent  Commercial  Bank  t.  Newport  Ufa* 
Co.,  35  D.  171. 

A  corporation  is  responsible  for  the  acts  of 
its  agents  done  within  the  scope  of  its  busi- 
ness and  at  its  command,  and  in  gf'neral  for 
all  injurious  acts  done  by  it,  unless  specially 
excused  by  law  from  responsibility  therefor. 
Rabassa  v.  Orleans  Nav.  Co.,  25  D.  200;  Ohio 
L.  /.  <fr  T.  Co.  T.  Merchants'  etc  Co.,  53  D. 
742. 

Corporations  may  be  bound  by  the  acts  of 
their  agents^  though  not  under  seal,  nor  in 


writing.  Amer.  Ins.  Co.  t.  OaUep,  St  Bl 
561;  Musser  v.  Johnson,  97  D.  316. 

When  its  charter  does  not  proTido  otbet^ 
wise,  a  corporation  may  be  bound  as  well  bj 
express  promisee  through  its  anthonisd 
agents  as  by  deed,  and  its  prwiiieea  may  be 
as  well  implied  from  its  acta  and  those  of  ils 
Ments  as  if  it  were  aa  individoaL  Abbf  r, 
JSiUups,  72  D.  143. 

A  private  corporation  is  liable  for  aeti  of  ili 
agents  within  the  scope  of  their  authority  ia 
the  same  way  as  any  individual  Panoa  is. 
Pennsylvania  ILB.C0.T.  Vandioer,  82  D.  5S0s 
LeggeU  T.  N.  J.  M.  dt  B.  Co.,  2Z  D.  728; 
Badne  etc  B.  B.  Co.  r.  Fatmers  L.  S  L  Ca« 
95  D.  595. 

An  aggregate  corporation  may  bo  liable  ia 
an  action  oftusumpsit:  and  this  liability  may 
appear  by  evidence  of  some  express  stipa- 
lation  in  the  name  of  the  corporation  oiade 
by  their  agent  duly  authorized,  or  by  evi- 
dence of  some  act  or  request  of  their  a^eat 
within  his  aathority,  where  no  express  stipa<- 
lation  is  proved.  Hayden  t.  Middlaeas  Tmis» 
pike,  6  D.  143. 

A  corporation  anthoriaed  by  charter  to  ea- 
ter upon  private  premisee  and  take  therefrom 
materials  for  the  erection  of  public  works, 
and  liable  for  compensation  to  the  owners^  is 
liable  to  the  owners  for  the  materials  so 
taken  by  contractors  employed  by  the  cor- 
poration for  the  proeecntion  of  a  portion  of 
the  work,  although  the  contractors  were  to 
furnish  the  materials  and  to  do  the  work  for 
a  stipulated  price.  Lesher  v.  Wabiuk  Naok 
a>.,  56D.  494. 

Contractors  employed  to  perform  portica 
of  public  work  by  corporation  chartered  for 
that  purpose  are  none  the  less  the  servants 
of  the  corporation  because  they  do  the  work 
by  contract  and  for  a  stipulated  price.     lb. 

Privileges  conferred  by  charter  upon  oorw 

S oration  to  enable  it  to  execute  a  poblic  work 
evolve  upon  contractors  employed  by  the 
corporation  for  the  same  purpose.     Ik. 

To  bind  a  corporation  by  aa  implied  prsse 
ise,  evidence  must  show  acta  ol  tne  oorpcni> 
tion,  or  of  an  agent  thereof  anthoriaed  te 
make  the  promise,  from  which  such  promise 
may  be  iinplied.  Tumpibt  Boad  Co.  t. 
Looney,  71  D.  491. 

The  liability  of  a  oorporatioa  for  acts  si 
its  servants  or  agents  wUl  depend  upon  the 
same  principles  which  eovem  the  liability  of 
a  master  for  the  acta  of  his  servants.  Urdbaf 
V.  New  Jersey  R.  R.  4kT.Oo.,90  D.  659. 

2.  Torts  and  frauds. — A  corporatUn  is 
liable  for  the  malfeasance  or  neglect  of  its 
agent  within  the  aoope  of  his  employment 
Ware  v.  Barataria  etc.  Canal  Co.,  35  D.  I89L 
8.  P.,  Moore  v.  Fitchburg  R.  R.  Co.,  64  D.  83; 
Maynard  t.  Fireman's  Fund  Ins.  Odl,  01  D. 
672. 

A  corporation  mnst  abide  the  fraadalenl 
conduct  of  its  agent,  where  it  ezecntes  te 
him  a  bond  and  mortgage  thai  he  mo^ 
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foncU  for  it  by  their  sAle;  and  if  haappropri- 
ataa  tha  procaeda  thereof,  the  company  ii 
■till  liable  for  the  payment  of  the  bond  and 
mortgaffe  to  a  Inma/kU  pnrchaaer  withont 
■otice  of  the  frand.  Vtm  Book  t.  SomervilU 
Mflh  Cbi,  46  D.  401. 

Anthoritv  given  by  the  board  of  direotore 
doea  not  always  bind  the  corporation.  To 
fix  the  liability  of  a  corporation  for  the  tor- 
tiooa  aoi  of  one  of  iti  employeea,  done  in 
obedience  to  the  commands  of  its  officers, 
tho  aet  most  be  connected  with  the  transao- 
iioa  of  the  business  for  which  the  company 
was  incorporated.  Brokaw  t.  New  Jeroejf 
iS.  JS.  4  tC  Co.,  90  D.  669. 

3.  Notice  to,  or  hunoledge  by  agent*  — 
Where  an  agent  or  officer  of  a  private  cor- 

K ration  sells  and  convey  land  to  it,  his 
owledge  of  an  ontstaading  equity  does  not 
efaarge  tCs  ooiporatioB.  Frenkel  t.  HutUon, 
60iL73<l. 

YIL   Di880Lunoif,  Rbcxivsb,  vra 

167.  Intexpretation  of  statutes  rela- 
tive to  diMolution. -^  A  statute  which 
provides  for  the  continuance  of  all  corpora- 
tioDS  for  the  term  of  three  years  after  the 
time  limited  in  their  charters,  for  the  ijur- 
pose  of  dosing  np  their  business,  is  oonstitu- 
tionaL    FoeUr  r.  Beeex  Bank,  8  D.  136. 

A  statate  recitinff  that  a  corporation  had 
lost  its  rights  by  failure  to  exercise  them 
within  the  time  required  by  the  act  creatine 
it,  and  anthoriain^  a  purchase  of  the  reu 
estate  it  had  acquired  np  to  that  time,  is  a 
recognition  of  its  exiitence,  and  power  to 
contract  as  a  corporation.  JicJntiro  v. 
ZaneeviUe  ete.  Cb.,  84  D.  436. 

A  statute  merely  permittinff  the  charter 
of  a  corporation  to  be  dissolved  without  re- 
sort to  legislature  is  not  necessarily  so  re- 
strictive as  to  take  away  the  common-law 
right  of  a  corporation  to  sell  its  property  and 
cloeo  up  its  business:  See  acts  of  Mass.  1862, 
o.  66.  TrtadweU  v.  SaUtimry  Mfg.  Co.,  66 
D.  49a 

168.  Groimds  or  causee  of  fbrfeiture 
or  diasolution.  —  A  corporation  can  be  dis- 
solved only,  —  1.  By  an  act  of  the  legislature, 
where  power  is  reserved  for  that  purpose;  2. 
By  a  surrender  of  its  charter,  and  the  aooept- 
ance  of  such  surrender;  3.  By  a  loss  of  all 
its  members,  or  of  an  integral  part,  by  reason 
ol  which  its  functions  cannot  be  restoreil; 
4.  By  a  forfeiture,  which  must  be  declared 
by  a  judgment  of  court.  Penobeeoi  B.  Corp. 
V.  Lamoon,  33  D.  666;  Mclntire  v.  ZaneeviUe 
Canal  di  Mfg.  Co.,  34  D.  436;  BwOon  Okue 
Mfg.  Co.  T.  Langdon,  36  D.  292;  Folgerr.  Co- 
kembUm  I.  Co.,  96  D.  747. 

Abuse  of  corporate  franchises  works  a  for- 
feiture of  the  franchises,  but  not  of  the  lauds 
or  chattels  of  the  corporation.  Staie  Bank 
▼.  BiaU,  12  D.  234. 

*  Hotlce  to  ogmt,  when  aflfecU  corporation,  lee 
eoss^  86  D.  Ji8^20a 

IAD.  B.— M 


A  ooriforation  is  dissolved  by  suffering  acts 
destructive  of  the  object  for  which  it  was 
instituted;  as  where  a  manufacturing  conpo- 
ration  cesses  to  act  as  such,  having  expended 
all  its  estate  and  become  bankrupt.  Brigge 
T.  Pemdmam,  18  D.  464. 

The  mere  elaotioD  oi  tmstees  to  keep  the 
corporation  in  axiitence  will  not  prevent 
such  disMlution.    lb. 

Kon-user  or  misuser  of  corporate  franchises 
has  never  been  held  sufficient  to  anthorixe 
the  granting  tha  same  franchises  to  others^ 
before  a  forfeiture  has  been  ludioially  de- 
clared. UnivereUg  <^  Marykmd  T.  WiWame^ 
31  D.  72. 

Franchises  are  sranted  upon  condition  that 
they  shall  be  duly  executed;  and  a  neglect 
to  perform  the  terms  of  the  patent  or  onar* 
ter  is  a  ground  for  ita  repeal  dv  edre  faeku. 
People  V.  KmgaUm  Twmp.  Co.,  86  D.  661. 

Non-performance  of  the  conditions  of  aa 
I  act  of  incorporation  is  per  ee  a  misuser,  that 
will  forfeit  the  grant  at  common  law.    lb. 

A  condition  subsequent  ai  well  as  prece- 
dent must  be  observed  by  a  oorporation,  or 
its  charter  will  be  forfeited.  Bverv  express 
condition  will  be  deemed  material  while  it 
remains  on  the  statute-book.    lb. 

A  corporate  charter  may  be  forfeited  if  the 
trust  upon  which  it  is  granted  be  broken 
and  the  omporation  perverted.  Stale  v.  Real 
JSelaie  Bank,  41 D.  109. 

Grounds  of  forfeiture  of  oorporate  charter 
once  vested  by  a  full  performance  of  all  pre- 
liminary coniJUtions,  are:  1.  A  total  negleot 
or  non-user  of  its  duties;  2.  An  abuse  of 
them,  improvidently,  ignorantly,  or  fraud- 
ulently.    lb. 

A  private  corporation  created  by  the  legis- 
lature may  lose  its  franchises  by  a  misuser 
or  non-user  of  them,  and  thev  may  be  re- 
sumed by  the  government  under  a  judicial 
judgment  upon  a  ouo  warranio  to  ascertain 
and  enforce  the  forfeiture.  8iaie  v.  Commer^ 
dal  Bamk,  63  D.  106. 

Forfeiture  is  properly  deereed  against  a 
turnpike  oorporation  on  the  ground  of  ita 
sale  of  a  portion  of  its  road,  notwithstanding 
the  power  to  buy  and  sell  a  certain  quantity 
of  land  is  granted  by  its  charter.  Where  from 
other  portions  of  the  charter  it  is  evident 
that  this  power  of  sale  did  not  extend  to  the 
road.  8taU  v.  Pawluxel  Tump.  Co.,  94  D. 
123. 

The  following  aeU  have  been  held  to  work  a 
forfeilure  of  the  corporate  franehiee:  A  seizure 
of  the  franchise.  StaU  Bank  v.  State,  12  D. 
234. 

Wanton  and  injurious  exercise  of  corpo- 
rate privileges.  Au^y-Oen.  v.  Stevene,  22  D. 
626. 

Assignment  by  corporation  of  all  its  prop- 
erty to  trustees.  State  v.  Beal  Setate  Bati, 
41  D.  109. 

Ck>ntinued  suspension  of  principal  oorpo- 
rate franchises,  and  a  failara  to  perform  ths 
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implied  oonditioni  apon  which  the  charter 
was  granted.  SUUe  t.  ConunerekU  Bank,  63 
D.  106. 

109.  What  groandsare  inanfflcieiit. 
—  A  judgment  of  seiznre  of  the  franehiees 
for  a  Tiolation  of  the  charter  ihonld  not 
direct  a  seizure  of  the  corporate  possessions. 
The  better  opinion  is,  that  such  a  Judgment 
does  not  dissolTS  the  oorporation.  though 
the  seizure  of  the  franchises  by  execution  is- 
sued upon  tiie  judgment  may  work  such  dis- 
solution.   StaU  Bank  t.  SkUe,  12  D.  234. 

E<^uity  will  not  declare  a  corporation  to  be 
forfeiied  for  an  alleged  non-user  or  misuser 
of  its  corporate  privileges,  where  it  has  been 
duly  organized  and  has  acquired  a  legal  ex- 
istence. Resort  must  be  had  to  law.  AU^y* 
Qtn.  T.  Stevens,  22  D.  526. 

Loss  of  an  intresal  part  of  a  oorporate 
body  may  suspend,  out  does  not  extinguish, 
the  corporate  franchise.  Neither  does  it 
constitute  a  total  dissoluitoa  of  the  corpo- 
ration,  unless  there  is  a  permanent  incapa- 
city to  restore  the  lost  pvt.  Lehigh  Bridge 
OtK  ▼.  Lehigh  C.  dt  N.  Co.,  26  D.  111. 

A  corporation  formed  for  the  construction 
of  a  canal  to  be  completed  within  a  definite 
time  is  not  dissolved  by  failure  to  accom- 
plish tiie  work  within  the  time  specified,  in 
the  a1)senoe  of  any  judgment  declaring  a  for- 
feiture. MdnHre  t.  ZaneetriUe  Canal  di  M/g, 
Co.,  34  D.  436. 

Substantial  performance  according  to  the 
Intent  of  the  charter  is  all  that  is  required  of 
a  corporation;  slight  departures  are  over- 
looked. People  ▼.  KmgeUm  Twmp.  C«.,  85 
D.  551. 

Forfeiture  of  one  franchise  will  not  forfeit 
another  not  dependent  upon  it.    lb. 

Performance  of  conditions  subsequent  is 
excused,  if  it  is  impossible  or  becomes  im- 
possible by  act  of  God.    lb. 

Condition  precedent  required  of  a  corpora- 
tion must  be  performed  before  the  franchise 
Tests.     /& 

Where  penalty  for  any  omission  is  fixed 
by  statute  creating  the  corporation,  the  pen- 
alty is  the  only  punishment  that  can  be  in- 
flicted, and  the  omission  is  no  cause  of  forfeit- 
ure; the  presumption  is,  that  the  legislature 
intended  the  penalty  as  a  satisfaction  for 
the  breach.  BtaUw.  Beat  BsUUe  Bank,  41  D. 
109. 

Courts  lean  against  forfeiture  of  corpora- 
tions; their  object  is  to  preserve  and  uphold 
the  estate,  unless  it  be  clear  that  the  rights 
Testinff  in  it  have  been  improvidently  ne- 
glected or  illegally  abused,     lb. 

Temporary  suspension  of  operations,  or 
the  simple  act  of  assignment  of  a  corpora- 
tion, is  not  a  misuser  of  its  chartered  privi- 
leges. Neither  will  constitute  a  non-user, 
because  both  are  within  the  exercise  of  a 
corporate  franchise.  Either  might  place  the 
bank  in  a  situation  which  would  end  in  a 
Bon-nser  for  the  waat  of  means  with  which 


to  carry  on  its  operations.    State  t. 
dal  Bank,  53  D.  106. 

Corporation  is  not  necessarily  dissolved  by 
insolvency,  assignment  for  the  benefit  el 
creditors,  or  writ  of  sequestration.  If  it 
keeps  up  its  organization,  it  still  exietsb  and 
its  franchises  and  powers  not  oapaMe  of  as- 
signment must  be  exercised  by  it  in  snV 
servien<rv  to  its  legal  and  eouitable  obliga- 
tions, uermamiawn  Paee.  B,  iZ.  Cloi  ▼.  Fiikr^ 
100  D.  546.  8.  P.,  Boston  Clue  Mfg.  Ox  t. 
Langdan,  35  D.  292;  jDcioey  t.  8L  ASbtme 
Trust  Ox,  48  R.  803;  Brigge  v.  Prnefmnn,  18 
D.  454. 

The  fcMowing  acts  and  cmMoma  «0  mei 
teork  a  forfeiture  qf  tiie /ranehiee:^  Iiregolari- 
ties  rendering  void  an  election  of  tnutees  of 
a  corporation  for  a  single  year,  where  only 
one  third  of  the  trustees  are  dioeen  annually; 
but  it  is  otherwise  where  the  irregularities 
are  continued  for  three  yean.  Vi 
etg  V.  HiOs,  16  D.  429. 

Omitting  to  continue  the 
certain  o£Sces,  when  these  offices  are  in  faet 
exercised  by  ofiicers  de  facto:  Lehigh  Bridge 
Co,  V.  Lehigh  (7.  di  K.  Co,,  26  D.  IIL 

Omission  to  choose  directors,  or  want  of 
proper  officers:  Boeton  Otaet  Hfg,  ▼.  lamgdan^ 
35^.292. 

Failure  to  elect  officers,  where  a  bj-Iaw 
provides  that  the  first  directors  shall  remain 
m  office  until  others  are  ehosen.  GUU0V. 
K,  M.  L  Co.,  43  I).  467. 

170.  Volnntary  dinoliitioxi.  —  Oor- 
porations  of  a  private  character,  establii^ed 
solely  for  tradmff  and  manufacturing  pur- 
poses, have  a  right,  bv  a  vote  of  the  major- 
ity of  their  stockholders,  to  wind  up  their 
affairs  and  dose  their  business,  where  they 
deem  it  expedient  to  do  sOb  Pnblio  policy 
does  not  require  them  to  go  on  at  a  loss. 
But  railway,  canal,  tumpULO,  charitabli^ 
religious,  and  other  corporations  established 
for  objects  fuott jpublie  are  exceptioos  to  the 
general  rule.  Treadwell  t.  SaUaburg  Ufg, 
Co.,  66  D.  490. 

A  corporation  may  abandon  ita  ohartsr 
and  dissolve  itself,  except  so  far  aa  rij^ts  of 
creditors  or  its  duty  to  the  public  is  eon- 
cemed.  Ae  legislature  may  release  it  froos 
this  latter  obligation.  Xaionan  t.  Lrfaaea 
V.  B.  B,  Co.,  72  D.  685. 

The  act  of  dissolution  of  a  oorporaticBv 
like  the  act  of  association,  is  not  a  oorporate 
act,  but  an  act  of  the  members  of  the  corpo- 
ration. If  the  stockholders  commit  to  their 
officers  the  arrangement  of  the  details  of  the 
dissolution,  such  officers  would  be  rather 
trustees  than  corporate  functionaries.     lb. 

17<1.  Surrender  of  corporate  fraa- 
chiea.  — A  corporation  may  be  dissolved  by 
the  surrender  of  its  franchise,  and  an  accept- 
ance thereof  by  the  legislature.  JicMaiam 
V.  Morrison,  79  D.  418. 

And  if  a  corporation  suffer  acta  to  be  dens 
which  destroy  the  end  and  object  for  wUak 
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H  WM  institated,  it  ia  equiTslent  to  a  rar- 
render  of  iti  rights.  8lee  ▼.  Bloom,  10  D.  273. 
Mere  non-user  by  a  corporation  is  not  a 
■nrrender,  and  tke  oonrt  cannot  presume  a 
■nrrender  from  non-nser,  or  a  failare  to  exer- 
ise  its  priTileges,  unless  the  charter  contains 
some  express  provision  to  justify  such  infer* 
enoe.  State  t.  Beat  BstaU  Bank,  41  D.  109. 
&  P.,  Univernty  (/Maryland  r,  WilUamM,  31 
D.  72;  ^otfon  Olau  Mfy.  v.  Langdon,  35  D. 


172.  Proceedings  to  enforce  forfeiture 
or  dissolution.  *  —  Forfeiture  of  a  charter 
for  abuse  or  neelect  of  corporate  franchise 
must  be  judicially  declared  before  the  corpo- 
ration can  be  treated  as  extinct.  Lehigh 
Bridge  Co.  ▼.  Lehi^  C.  dt  N.  Co.,  26  D.  Ill; 
Bonton  Glass  Mfy,  t.  Langdon,  36  D.  292. 

Forfeiture  of  the  oharter  is  incurred  from 
the  time  of  the  commission  of  the  act  for 
which  a  judgment  of  forfeiture  may  be  en- 
tered; but  &e  corporation  continues,  not- 
withstanding, de  /acto,  so  as  to  render  its 
transactions  valid,  untU  judgment  of  forfeit- 
ure is  pronounced.  State  ▼,  Bank  qf  Charles- 
ton,  39  D.  135. 

The  state  can  dissolve  a  corporation  by 
Judicial  trial  and  judgment  only;  and  this  is 
so  thouffh  the  act  provides  that  in  default 
of  fulfilling  the  condition  the  corporation 
should  be  dissolved;  in  all  cases  the  forfeit- 
ure must  be  judicially  ascertained  and  de- 
elared.    State  v.  Beal  Estate  Bank,  41  D.  109. 

There  are  two  modes  of  enforcing  forfeit- 
ure of  a  ehartw:  by  scire  /ados,  where  a 
legally  existing  corporation  has  abused  its 
powers,  or  by  9110  warranto,  where  a  de  facto 
oorporation  has  exercised  the  powers  of  a 
legal  corporation.  Universi^  </ Maryland  v. 
WiUiams,  31  D.  72. 

SeSre  fadas  and  gtw  warranto  against  cor- 
porations discussed.  State  v.  Bank  qfCharks- 
Ion,  39  D.  135. 

An  equity  court  is  not  a  proper  tribunal 
for  declaring  a  corporate  franchise  forfeited 
or  loet»  or  qnestionmg  the  rights  of  the  cor- 
poration. Society  v.  Morris  Canai  Co.,  21  D. 
41. 

Injunction  depriving  oflScers  of  a  corpora- 
tion of  the  control  of  ^1  its  property  should 
not  be  granted,  ex  pfj^rU,  on  the  certificate  of 
a  vice-chancellor  or  injunction  master  out  of 
court.  Morgan  v.  If,  Y,  B.  B.  Co.,  40  D. 
244. 

Creditors  of  a  corporation  may,  under  New 
York  statutes,  file  a  bill  to  obtain  a  judicial 
declaration  that  the  corporation  has  surren- 
dered its  franchises,  and  may  thereby  pre- 
vent other  creditors  from  obtaining  prefer- 
ences by  judgment  and  execution  against  the 
corporation.  Miekles  v.  Boehester  City  Bank, 
42  D.  103. 

The  corporation  itself  ii  a  necessary  party 
to  a  bill  filed  to  declare  a  forfeiture  of  its 

*  As  to  the  power  of  courts  to  decree  diisolutlon, 
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franchises  and  to  dissolve  it  and  distribute 
its  eflects,  or  to  divest  it  of  any  of  its  prop* 
erty  or  rights.    lb. 

An  information  in  equity,  by  the  attorney- 
general,  cannot  be  maintained  against  a 
private  trading  corporation,  where  the  acts 
complained  of  are  not  shown  to  have  injured 
or  endangered  any  rights  of  the  public  or 
of  any  individual  or  other  corporation,  and 
where  the  only  objection  to  them  is,  that  they 
are  not  authorized  by  its  acts  of  inoorpora* 
tion,  and  are,  therefore,  against  public  poUey* 
Attomey-Oeneral  v.  Tudor  lee  Co.,  6  R.  227. 

A  corporation  is  entitled  to  a  full  hearing 
before  judgment  of  dissolution  is  rendered 
Umcerityjf  Maryland  v.  WiUiamt,  31  D.  72. 

178.  jForfeiture  enforced  only  at  in- 
stance of  the  government.  -^  Validity  of 
a  corporate  charter  can  only  be  attacked  at 
the  instance  of  the  state,  and  not  in  a  collat- 
eral proceeding.  Selma  etc  B.  B.  Co.  v.  Ti^ 
ton,  39  D.  344.  S.  P.,  State  v.  Fotirth  N.  H. 
Tarnp.  Co.,  41  D.  690;  Cleveland  etc.  B.  B. 
Co.  V.  Speer,  94  D.  84. 

The  soverei^  alone  has  a  right  to  com- 
plain if  there  is  a  usurjpation  of  a  franchise, 
and  his  acquiescence  u  evidence  that  aU 
things  have  been  rightly  performed.  iP/«a- 
beth  City  Academy  v.  LindUy,  45  D.  500. 

If  the  trusts  are  valid  m  point  of  law, 
neither  the  hein  nor  any  other  private  per- 
son can  inquire  into  or  contest  the  risht  of 
the  corporation  to  act  as  trustee.  It  caa 
only  be  done  by  the  state.  Wade  ▼.  Amm* 
CoL  Soc,  45  D.  324. 

Objection  to  the  right  of  trustees  suing 
colore  ojficU,  that  they  were  not  regularly 
elected,  cannot  be  sustained  unless  it  m 
shown  that  proceedings  have  been  instituted 
against  them  by  the  government  and  carried 
to  judgment  of  ouster.  Vernon  Society  v. 
Hills,  16  D.  429. 

Forfeiture  of  the  charter  of  a  corporation 
cannot  be  set  up  by  a  stockholder  as  a  de- 
fense to  an  action  against  him  for  assessments 
on  his  stock.  The  forfeiture  can  be  taken 
advantage  of  only  by  the  state,  and  in  direct 
proceedings  agamst  the  corporation.  Con- 
necticut  etc  B.  B.  Co.  v.  Bailey,  58  D.  181; 
Turnpike  Co.  v.  McCaHy,  65  D.  7(58;  Tag- 
gart  v.   West.  Maryland  B.  B.  Co.,  89  D.  760. 

To  decree  absolute  and  final  dissolution  of 
a  corporation  at  the  suit  of  an  individual  is 
no  part  of  the  general  jurisdiction  of  a  court 
of  law  or  of  chancery,  and  can  be  justified 
only  by  express  statute.  Folger  v.  Columbian 
I.  Co.,  96  D.  747. 

A  public  corporation  may  be  restrained 
from  doing  an  act  not  authorized  by  law,  on 
an  information  in  equity  by  a  law  officer  of 
the  state,  in  the  name  of  the  state.  Slate  v. 
County  Court,  11  K  454. 

In  an  action  to  recover  tolls  by  a  corpora- 
tion chartered  to  erect  a  bridge  and  to  take 
tolls  thereon  for  twenty  yean,  —  held,  that 
I  although  the  forfeiture  01  a  corporate  frsa* 
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ehiie  could  only  be  taken  advantage  of  by 
the  state,  the  defendant  might  show  that  the 
twenty  yean  had  expired  and  thereby  defeat 
the  action.  Orana  Bapidi  Bridgt  Cok  t. 
Prange,  24  R.  685. 

AlUiongh  a  corporation  is  forbidden  by  its 
charter  to  hold  real  estate,  yet  a  deed  of  land 
to  it  is  valid  until  vacated  by  a  direct  pro- 
ceeding by  the  state  for  that  purpose.  Mailed 
▼.  Simpion,  55  R.  594. 

174.  Not  available  collaterally.  — 
Non-nser  or  misuser  working  a  forfeiture  of 
corporate  rishts  cannot  be  taken  advantage 
of  collatenJly  in  an  action  brought  by  the 
corporation;  such  forfeiture  must  be  judi- 
cially declared  in  a  direct  proceeding  for  that 
purpose.  Vernon  Society  v.  HiUif  16  D.  429. 
S.  P.,  The  Bankt  v.  PoUtata,  15  D.  706;  Urn- 
vereity  of  Maryland  v.  WUUaTne,  31  D.  72; 
Cleveland  etc  B,  R,  Co,  ▼.  Speer,  94  D.  84. 

Religious  corporations  stand  on  the  same 
footing  in  this  respect  as  other  corporate 
bodies.     Vernon  Society  t.  HUls,  16  D.  429. 

A  corporation  de  facto,  having  done  every- 
thing necessary  to  constitute  it  a  corporation, 
colorably  at  feast,  if  not  lesally,  will  not 
have  its  proceedings  set  aside  incidentally 
by  a  court  of  equity.  AU*y-Oen.  t.  Stevens, 
S2  D.  526. 

Forfeiture  of  the  charter  of  a  corporation 
must  be  established  by  judgment,  and  cannot 
be  inquired  into  collaterally,  where  the 
charter  provides  that  certain  accounts  shall 
be  rendered  to  the  legislature"  under  forfeit- 
ure of  the  privileges  of  the  act  in  future." 
State  V.  Fourth  N,  H.  Turnp,  Co.,  41  D.  690. 

Objection  cannot  be  taken  collaterally  to 
the  regularity  of  the  election  of  directors  of 
a  corporation,  so  as  to  defeat  an  action  by  it 
on  a  contract;  but  the  corporate  powers 
must  first  be  declared  forfeited,  by  a  proper 
adjudication  in  proceediDSs  had  for  that  ex- 
press purpose.  CahUl  v.  i,  M,  L  Co.,  43  D. 
457. 

Evidence  to  prove  insolvency  of  a  corpora- 
tion is  not  admissible  to  defeat  an  action  by 
it.  Although  such  insolvency  may  be  ground 
for  adjudging  the  corporate  rights  forfeited 
in  proceedings  for  that  express  purpose,  yet 
it  cannot  be  inquired  into  collaterally  in  an 
action  brought  by  the  corporation,    ih. 

The  legaUty  cm  the  organization  of  a  rail- 
road company  cannot  be  attacked  collaterally 
as  in  a  suit  by  the  assignee  on  the  company  s 
note.     Ooodrich  v.  Reynolds^  83  D.  240. 

The  validity  of  the  incorporation  of  a 
company  cannot  be  impeached  in  an  action 
hy  third  parties,  by  proving,  aliunde  the  cer- 
tificate of  incorporation,  that  certain  prere- 
quisites of  the  law  have  not  been  complied 
with.  Laflin  etc.  Potvder  Co,  v.  Sinsfiei/ner, 
24  R.  522. 

175.  Waiver  of  grounds  of  forfeiture. 
—  Waiver  of  forfeiture  of  charter  is  ac- 
complished when,  after  forfeiture  incurred, 
the    legislature  by  law  declares  in  direct 


terms  that  the  corporation  shall  oootiAai^ 
and  also  when  it  thereafter  authoriBBe  tlM 
corporatioti  to  perform  certaia  coraotats 
functions,  or  otherwise  dearly  aifliinee  Us 
initention  that  the  oorporatioa  wiall  stin 
exist.  Staiew.  BankofOiarleaton,  39  D.  UBw 
&  P.,  MUford  eta  Co.  t.  Bnuh,  36  D.  73. 

Forfeiture  is  waived  by  subeeqaeat  legists 
tive  acts  recognijang  the  legal  ezistenoe  el 
the  corporation.  State  ▼.  Beat  Stiate  Batl^ 
41  D.  109;  StaU  t.  Fourth  N.  H.  TWmx  Oa, 
41  D.  690. 

State  borrowing  money  from  a  benk,  after 
the  suspension  of  specie  payments,  in  virtae 
of  an  act  of  the  legislators,  ie  estopped  from 
insistinff  upon  the  fact  «i  sospension  as  a 
cause  off orfeiture.  SiaUt,  BmU SettaU  BtaJt^ 
41  D.  109. 

Doctrine  of  waiver  of  forfeitore  of  ehettsr 
by  subsequent  legislatiTe  acts  doee  no4  i^ 
ply  where  by  the  terms  of  the  oharter  tae 
franchise  absolutely  determines  upon  faflure 
to  perform  certain  conditiona.  Stai€W»Fomik 
N.  H,  Turnpike,  41  D.  690. 

Acceptance  by  the  legislature  of  lahe^ 

?[uent  accounts  of  a  corporation  waives  for- 
eitnre  of  its  charter  for  failure  te  xendsr 
prior  aocounts.    2  b. 

An  act  authorizing  a  turnpike  eorporaticn 
to  alter  route  of  its  road  waives  forfeiture  of 
its  charter  for  a  prior  neglect  to  render  a^ 
counts  as  required  by  sa<£  charter.    Ih. 

Forfeiture  of  a  ooiporate  franehise  by 
misuser  is  not  waived  oy  tlie  appointment, 
after  information  filed,  of  a  state  director  ol 
such  corporation,  by  the  governor  end  coun- 
cil, in  accordance  with  a  proviaicm  in  the 
charter.    People  r.  Phaanm  BaiJe.  S5  D.  634. 

Governor  and  senate  cannot  waive  or 
pardon  a  forfeiture  of  a  corporate  franehisei 
it  seems  the  legislature  alone  bee  that  power. 
Ih. 

176.  Appoiiitmeiit  of  veceiTer.*-^ 
Order  appointing  a  receiver  of  an  insolvent 
corporation  for  &e  purpose  of  winding  np  its 
affairs  should  oontam  a  clause  restraining  its 
officers  from  coUectina  the  debts  or  paying 
away  or  transferring  we  assets.  MoiqfOM  v. 
N.  r.  22.  i?.  Ob.,  40  D.  844. 

It  is  error  for  a  court  of  equity  to  appoat 
a  receiver  and  decree  a  sale  of  toe  property 
and  settlement  of  the  affisirs  of  a  corporatioo, 
as  such  a  decree  necessarily  results  in  the 
dissolution  of  the  corporation,  and  would  be 
doing  indirectly  what  such  oooit  baa  no 
power  to  do  directly.  NoaU  r.  HiU,  76  D.  508. 

Cases  enumerated  in  which  appcuntmeat 
of  receivers  of  property  of  a  corporation  upon 
adverse  application  is  anthorieed  under  Mew 
York  statutea  Folger  t.  CoUndwm  L  Ca, 
96  D.  747. 

177.  Powers  of  reoeiveT. — Reoetver> 
ship  of  an  insolvent  corporation  should  ex- 
tend to  all  its  property,  where  a  reoei 

*  Consult  ttUe  BecBTua 
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appoiDted  on  a  bill  filed  by  a  judgnieat 
creditor,  under  the  New  York  Revised  Stat- 
utes; but  the  corporation  cannot  complain 
of  an  order  appointing  a  receiver  of  so  much 
property  only  aa  is  necessary  to  satisfy  the 
complainant's  debt»  where  it  does  not  appear 
that  there  are  any  other  debts.  Morgan  v. 
N.  Y.  R,  J2.  Co.,  40  D.  244. 

Right  of  a  creditor  of  a  corporation  to 
maintain  a  suit  in  equity  in  his  own  name, 
against  stockholders  not  having  paid  up  the 
capital  stock  subscribed  for,  exists  mde- 
pendent  of  statutory  enactments.  But  where 
the  appointment  of  a  receiver  has  been  rati- 
fied by  the  legislature,  the  suit  should  be 
prosecuted  in  his  name,  unless  some  suffi- 
cient ezeuse  is  rendered,  in  which  case  such 
assignee  should  be  made  a  party  defendant. 
Bi4jhiouxr  v.  Thornton,  62  D.  412. 

178.  Effect  of  disBolutipn,  g^ener- 
Ally.* — The  effect  of  the  dissolution  of  a 
corporation,  at  common  law,  was:  1.  That 
its  lands  and  tenements  rcTerted  to  the  per- 
son b^  whom  they  were  granted  to  the  cor- 
poration; 2.  Its  goods  and  chattels  vested 
m  the  crown;  8.  The  debts  due  to  and  from 
it  were  extinguished.  SkUe  Bank  v.  State, 
12  D.  234;  Fox  v.  Horak,  36  D.  48;  Coulter 
▼.  Robertion,  67  D.  168. 

A  corporation's  right  to  enjoy  property 
lasts  only  so  long  as  the  corporation  exists. 
Fox  y.  Horah,  36  D.  48. 

A  note,  executed  in  favor  of  a  bank's 
cashier,  in  trust  for  the  use  and  1>enefit  of 
the  bank,  is  extinguished  by  the  termination 
of  the  bank's  corporate  existence  by  lapse  of 
time.    lb. 

On  the  disaolntion  of  a  legal  corporation, 
its  personal  and  real  property  become  assets 
for  the  payment  of  its  debts  and  distribution 
among  the  stockholders.  State  ex  reL  Broum 
^,  Bailey,  79  D.  405. 

Dissolution  cannot  deprive  creditors  or 
stockholders  of  their  rights  in  corporate 
property,  and  if  the  common  law  affords 
them  no  remedy,  they  may  obtain  relief  in 
equity,  and  the  property  of  foreign  corpora- 
tions within  the  state  may  thus  be  reached. 
Folger  v.  Columbian  L  Co.,  96  D.  747. 

A  volunteer  fire  company  was  chartered 
and  its  officers  commissioned  by  the  gov- 
ernor. It  had  no  stock  or  subscription,  and 
could  acquire  no  property  except  by  dona- 
tion. The  only  compensation  of  its  members 
was  relief  from  militia  and  jury  duty.  Hetd, 
that  the  heirs  of  a  deceased  member  had  no 
interest  in  its  property  on  its  dissolution. 
Mwson  V.  Atlanta  Fire  Co.,  48  K  586. 

179.  upon  rig^hts  of  creditors.  — 

Debts  due  to  and  from  a  corporation  are  ex- 
tinguished, at  common  law,  upon  its  disso- 
lution.    Hig/itoioer  r.  Thornton,  62  D.  412. 

Individuals  composing  the  corporation 
may,  by  contract  or  in  law,  incur  liabilities, 

*  As  to  the  effect  of  the  dissolution  of  a  corpora- 
tion, tee  notes,  12  D.  2»H248;  40  D.  787-740i 
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in  respect  thereto,  which  will  survive  their 
charter,  and  be  enforceable  at  law  or  in 
equity,     lb. 

Judgment  of  ouster,  or  other  direct  judg- 
ment against  a  corporation  claimed  to  be 
dissolved,  is  unnecessary,  before  a  suit  by 
creditors  against  the  stockholders  under  the 
statute.     Sriggs  v.  Penniman,  18  D.  454. 

Creditors  of  a  corporation  desiring  to  make 
themselves  parties  to  a  suit  to  wind  up  its 
affairs  must  proceed  in  the  same  manner  as 
executors  and  trustees  having  claimB  against 
a  deceased  person,  vis.,  by  going  before  a 
master,  on  a  decree,  and  proving  their  debti. 
Judson  V.  Boasie  Galena  Co,,  38  D.  569. 

An  act  of  the  legislature  passed  subse- 
q^uent  to  judgment  of  forfeiture  of  a  corpora- 
tion cannot  divest  the  powers  of  a  trustee 
appointed  by  the  court,  nor  the  rights  of 
creditors.     Coulter  v.  Robertson^  57  D.  168. 

Upon  trustee  process  submitted  to  the  su- 
preme court  of  Massachusetts  on  an  agreed 
statement  of  facts,  it  seems  that  a  citizen  of 
Maasachusette  may,  since  the  passage  of  the 
statute  of  1865,  chapter  179,  which  authorizes 
the  court  to  allow  amendments  changing  a 
suit  at  law  to  a  proceedinff  in  equity,  obtain 
payment  of  a  debt  due  to  him  from  a  foreign 
corporation,  though  it  has  been  dissolved, 
out  of  its  property  in  Massachusetts.  Folger 
V.  Columbian  I.  Co,,  96  D.  747. 

180.  upon  rights  of  stockhold- 
ers. ~^  Under  a  statute  making  stockholders 
liable  for  debts  existing  against  a  corporation 
at  the  time  of  dissoluuon,  to  the  extent  of 
their  respective  shares,  such  liability  extends 
not  merely  to  the  loss  of  the  amount  of  the 
stocky  but  to  a  further  sum  equal  to  such 
amount,  if  necessary,  to  pay  the  debts. 
Briggs  v.  Penniman,  18  D.  454. 

Stockholders  who  are  themselves  creditors 
are  entitled  to  come  in  equally  with  the 
other  creditors  in  such  a  case.     lb, 

A  stockholder  may  purchase  for  his  own 
benefit,  the  corporate  property  at  a  sheriff's 
sale,  and  in  the  absence  of  fraud  cannot  be 
called  to  account  to  the  other  stockholders, 
although  the  purchase  was  at  a  low  price. 
Their  rights  could  be  protected  by  their  at- 
tending and  bidding  at  the  sale.  MiclUee  v. 
Rochester  City  Bank,  42  D.  103. 

Stockholders  are  neither  partners  nor  ten- 
ants in  common,  whether  before  or  after  dis- 
solution,    lb. 

A  stockholder  is  not  a  creditor  of  the  cor- 
poration.    CouUer  v.  Robertson,  57  D.  168. 

Debts  due  the  corporation  are  not  kept 
alive  for  benefit  of  the  stockholders,  under 
Mississippi  statute  passed  July  20,  1843,  and 
they  have  no  right  to  the  surplus;  their  rights 
are  left  as  they  were  at  the  common  law;  this 
act  was  for  the  benefit  of  the  creditors  of  the 
5K>rporation  merely.     lb. 

A  resulting  trust  is  not  created  in  favor  of 
stockholders  of  a  bank  on  a  judgment  of 
forfeiture  against  it,  in  the  surplus  of  the 
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funds  after  the  payment  of  the  debts,  as  the 
rights  of  the  stockholder!  do  not  survive  the 
forfeiture.     76. 

Dissolution  changes  the  character  of  prop- 
erty of  stockholders;  it  destroys  their  stock 
and  substitutes  the  thing  which  their  stock 
represented;  that  is,  a  legal  interest  in  the 
corporate  property.  Lauman  T.  Lebasion  V. 
i?.  A  Co.,  72  b.  685. 


181. 


upon  pending  suits. — Dis- 


solution of  a  corporation  by  act  of  the  legisla- 
ture deprives  it  of  its  corporate  existence, 
and  no  legal  judgment  can  thereafter  be 
rendered  against  it.  Merrill  v.  St^olk  Bank, 
60  D.  649. 

An  action  against  a  foreign  corporation, 
having  an  agency  in  the  state,  is  not  pre- 
vented from  proceeding  to  judgment  by  a 
subsequent  decree  dissolving  the  corporation 
and  appointing  receivers  to  wind  up  its  af- 
fairs, made  in  the  state  of  its  creation,  unless 
it  is  shown  that  the  corporation  ia  utterly 
extinct.  HuiU  v.  CokimlSan  Ins.  Co.,  92  D. 
692. 

189.  Proof  of  dissolution.  —The fact 
of  incorporation  having  been  shown,  the 
burden  of  showing  dissolution  rests  upon 
those  who  wish  to  establish  such  dissolution. 
University  qf  Maryland  T.  Williams,  31  D. 
72. 

188.  Distribution  of  assets  —  pri- 
ority. ^  Unpaid  stock  is  part  of  the  assets 
of  an  insolvent  corporation,  without  the  aid 
of  any  statute,  and  creditors  may  compel  its 
collection  by  the  trustees  by  proceedings  in 
equity.     Briggs  v.  Penniman,  18  D.  454. 

A  judgment  creditor  of  an  insolvent  cor- 
poration obtains  no  preference  by  £ling  a 
creditor's  bill  against  it  after  the  return  of 
his  execution  unsatisfied,  under  New  York  Re- 
vised Statutes,  and  the  final  decree  obtained 
is  not  only  for  his  benefit,  but  also  for  that  of 
all  other  creditors  who  may  prove  their 
claims  under  it,  or  under  any  prior  order, 
and  the  effects  are  to  be  distributed  ratably 
among  such  creditors,  giving  no  preferences 
except  such  as  exist  under  the  laws  of  the 
United  States,  or  by  virtue  of  liens  or  dock- 
eted judgments  and  decrees.  Morgan  v. 
New  York  R.  R.  Co,,  40  D.  244. 

A  corporation  creditor,  unsecured,  cannot 
have  a  decree  that  money  raised  under  a 
trust  deed,  whereby  another  creditor  ia  se- 
cured, may  be  paid  over  to  him  to  enable 
him  to  obtain  an  assignment  of  certain  bonds 
held  by  the  latter  creditor,  entitling  him  to 
resort  to  the  stockholders.  Carter  v.  Neal, 
71  D.  136. 

Substantial  departure  of  a  corporation 
debtor  from  the  terms  of  a  compromise 
agreement  with  its  creditors  absolves  those 
creditors  who  sign  it  from  its  obligations,  and 
they  may  stand  upon  their  original  security^ 
a»  where  a  corporation  and  its  creditors  of 
different  classes,  some  under  a  first  mortgage, 
soma  under  a  seoondy  and  some  not  secured 


at  all,  entered  into  a  compromise  agreement, 
the  object  of  which  was  to  wipe  out  all  th« 
debts  and  securities  which  existed  againit 
it,  and  substitute  therefor  a  third  niortgago^ 
under  which  bonds  were  to  be  issued  to  ths 
creditors  for  the  amount  of  their  debts  r»- 
spectively,  and  to  thus  place  aubstantiallj 
all  of  the  creditors  on  a  common  footing  as 
to  security,  and  the  corporation,  contrary  to 
the  agreement,  issued  an  excess  of  a  quarter 
of  a  million  dollars'  worth  of  bonds.  Miller 
V.  RuUami  etc,  R.  R.  Co.,  94  D.  413. 

No  equity  should  be  crowded  oat  when 
there  is  enough  to  pay  all  the  cretlitors  of  a 
corporation  whose  affairs  are  being  settled  in 
a  court  of  chancery.  This  will  not  be  dnoo 
even  in  case  of  a  subsequent  lien,  much  less 
against  a  party  who  holds  a  part  of  an  angi- 
nal first  mortgage  debti    lb, 

VIIL      FORKiaK    COBFORATIOlfa. 

184.     Besidence,   or    domicile.  —  A 

railroad  corporation  incorporated  first  in  oos 
state,  wherein  is  its  principal  place  of  busi- 
ness, ia  also  a  corporation  of  another  stats 
when  the  latter  state  enacts  the  act  of  incor* 
poration  of  the  former  state,  providing  thai 
all  rights,  duties,  and  liabilities  pertainini; 
to  the  corporation  in  the  former  state  shall 
attach  to  it  in  the  latter  state.  It  is  at  least 
a  corporation  of  the  latter  siate  with  respect 
to  its  road  constructed  within  that  state,  es- 
pecially when  such  has  been  recognised  as 
the  fact  by  subsequent  statutes  of  the  stats 
and  acts  of  the  corporation.  Baltimore  He. 
R,  R,  Co,  V.  GaUa/me,  66  D.  254. 

A  corporation  cannot  be  regarde<l  as  resid- 
ing in  New  Hampshire,  where  it  has  iu 
place  of  business  in  Massachusetts,  and  is 
organized  under  the  laws  of  the  latter  state. 
Bay  State  Iron  Co,  v.  QoodaU,  lb  D.  219. 

A  corporation  has  no  authority  to  chants 
its  domicile  to  another  state,  because  of  au- 
thority granted  to  it  to  own  and  manazs 
property  in  that  state.  AtjunwaU  v.  Okis 
etc,  R.  R,  Co,,  83  D.  329. 

A  corporation  has  no  authority  to  migrate 
to  another  state,  in  the  aUsence  of  authority 
from  the  state  creating  it,  because  of  aa- 
thority  granted  it  by  such  other  state  to  ad 
therein.     76. 

180.  Powers,  ^nerally.  — The  right 
of  individuals  to  be  a  corporation  and  to  act 
in  a  corporate  capacity  is  a  peculiar  privilege, 
the  creation  of  local  law,  and  cannot,  by  the 
mere  force  of  that  law,  exist  or  be  exercised 
beyond  the  territorial  limits  of  the  stats 
which  enacts  it.     Com.  v.  Milton,  54  D.  521 

To  recognise  right  of  a  corporation  created 
by  one  state  to  force  its  presence  and  lmsi> 
ness  into  another  state  is  to  allow  a  state  to 
give  its  own  laws  an  extraterritorial  opera- 
tion, and  to  allow  its  artificial  creattoo  ts 
transport  its  laws  into  the  sovereignty  of  a 
neighbor  over  the  positive  enactments  of  soeh 
neighbor,  lor  its  very  presenos^  pofwsr,  sad 
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capacities  are  by  virtue  of  its  charter.  Plu£- 
mtx  Ina.  Co.  ▼.  Com,,  96  D.  331. 

The  ri^ht  of  a  corporation  of  one  state  to 
•zercise  its  corporate  powers  within  another 
■tate  is  dependent  upon  the  will  of  the  state 
in  which  the  exercise  of  such  right  is  at- 
tompted,  and  is  subject  to  be  inte^icted  by 
it.  Com.  V.  MiUon,  54  D.  522.  S.  P.,  P/u£- 
mx  Ins,  Co.  t.  Com,  96  D.  331. 

A  foreign  corporation  is  recognized  in  a 
foreign  jurisdiction,  not  as  an  act  of  right, 
but  as  an  act  of  grace;  and  a  state  may  re- 
fuse to  recognize  a  foreign  corporation  ex- 
cept upon  its  own  conditions.  ISrie  Railway 
Co.  Y,  State,  86  D.  226. 

Where  the  law  of  the  state  where  the 
plaintiff  corporation  was  chartered  discrim- 
inates against  companies  incorporated  in  4;he 
several  states  outside  of  said  state,  it  is  sin- 
gularly inconsistent  for  it  to  come  into  our 
courts  and  assail,  as  unconstitutional,  retali- 
atory legislation  by  this  state.  Phoenix  I/u. 
Co.  V.  Com.,  96  D.  331. 

In  Massachusetts  a  foreign  corporation 
may  make  contracts  within  the  scope  of  its 
charter,  and  may  sue  and  be  sued  thereon. 
It  is  also  required  by  law  to  have  an  agent 
appointed  there,  upon  whom  process  may  be 
served.  Folder  ▼.  Coliemhian  I.  Co.,  96  D. 
747. 

186.  Power  to  contract.  ~  Corpora- 
tions keeping  within  the  scope  of  their 
general  powers,  and  having  authority  by  the 
laws  of  their  creation  to  make  certain  con- 
tracts, may  do  so  in  foreign  governments,  if 
such  contracts  are  not  prohibited  by  the  laws 
of  such  governments.  Blair  v.  Perpetual 
Ins,  Co.,  47  D.  129. 

A  corporation  duly  existing  within  a  state 
may  act  and  contract  beyond  its  limits,  by 
an  agent  or  agents  duly  constituted,  but  can 
neitlier  exist,  nor  contract  per  se,  without 
those  limits,  except  by  the  assistance  of  its 
officers  or  agents  duly  elected  or  appointed 
within  them.  MUler  v.  Ilh4)er,  46  D.  619. 
S.  P.,  OMo  L.  I.  A  T.  Co.  V.  Merchaivts*  eU. 
Co.,  53  D.  742;  BaUimart  etc.  E.  R.  Co.  v. 
OLenn,  92  D.  688. 

If  a  foreien  railroad  corporation,  whose 
exiHtence  ana  legal  organixation  is  not  dis- 
puted, is  found  making  contracts  as  a  com- 
mon carrier  within  the  state,  through  agents 
which  it  employs,  and  it  is  properly  brought 
within  the  jurisdiction  of  the  court,  the 
plaintiff  who  seeks  to  enforce  the  contract 
need  not  furnish  in  the  outset  any  other 
evidence  of  the  capacity  of  the  corporation 
to  contract  within  the  state;  and  parol  evi- 
dence is  sufficient  to  show  the  fact  that  the 
corporation  is  so  contracting.  McCluer  v. 
Mandtester  etc  Railroad,  74  D.  624. 

The  power  of  a  corporation  created  in  one 
state  to  make  contracts  and  enforce  them  in 
another  depends  upon  the  comity  between 
the  states;  and  this  comity  is  the  voluntary 
act  of  the  sovereignty  by  which  it  is  offered. 


and  it  is  inadmissable  when  contrary  to  its 
policy  or  prejudicial  to  its  interests.  Ducat 
V.  Chicago,  95  D.  529. 

187.-  Power  to  acquire  and  hold  prop- 
erty. * —  A  corporation  created  in  another 
state  can  purchase,  hold,  and  convey  lands 
in  New  Hampshire.  Lumbard  v.  Aldrkh, 
'1%  D.  381.  Or  in  Michigan.  Thompson  v. 
Waters,  12  K  243.  Contrary  rule  prevails 
in  Illinois.  Carroll  v.  City  qf  East  St.  Louiit, 
16  K.  632;  United  Staies  Trust  Co.  v.  Lee,  24 
R.  236. 

An  educational  institution  incorporated  in 
Wisconsin,  and  authorized  to  hold  real  estate, 
may  take  real  estate  by  will  in  Illinois. 
Santa  Clara  Female  Academy  v.  Sullivan,  56 
R.  776.  Such  an  institution  is  not  '*for  pe- 
cuniary profit."    lb. 

The  receiving  of  the  lands  by  devise  and 
the  assertion  in  Illinois  of  ownership  of  them 
is  a  sufficient  "doing  of  business  in  this 
state  *'  to  satisfy  the  statute,     fb, 

A  corporation  which  cannot  take  real 
estate  by  devise  in  the  state  where  it  was  in- 
corporated cannot  take  by  devise  in  another 
state.  StarkweatJter  v.  Am^r.  Bible  Soc,  22 
R.  133. 

A  borouffh  of  barony  is  e  corporation, 
under  the  laws  of  Scotland,  constituted  by 
sovereign  authority,  composed  of  the  inhab- 
itants of  a  particular  district,  organized 
under  royal  charter,  making  a  grant  of  the 
lands  included  therein  to  a  subject,  and  an- 
nexing to  it  the  right  to  exercise  within  the 
territory  e  particular  authority  of  jurisdie- 
tion.  Duke  qf  Richmond  v.  MiUne,  36  D. 
613. 

Such  a  corporation  may  receive  ^fts  inter 
vivos  or  eausa  mortis,  through  the  interven- 
tion of  trustees.     lb. 

188.  Power  to  sue  or  be  sued.t—  A 
suit  by  a  foreign  corporation  may  be  main- 
tained in  the  courts  of  this  state.  Williamson 
V.  Smoot,  12  D.  494;  Lathvp  v.  Commerdai 
Bank,  33  D.  481. 

A  bank  of  another  state  may  sue  in  Ken- 
tucky on  a  contract  lawfully  made  by  it  in 
the  state  of  its  domicile,  provided  such  con- 
tract is  not  prohibited  by  the  law  of  Ken- 
tucky. Lathrop  v.  Commercial  Bank,  33  D, 
481. 

A  foreign  corporation  is  not  required  to 
aver  that  it  is  a  legally  incorporated  com- 
pany. Bennington  Iron  Co.  v.  Rutherford,  35 
D.  528;  Lewis  v.  Bajik  qf  Kentucky,  40  D. 
409. 

The  court  may  know  judicially,  from  the 
name  of  plaintiff,  that  it  is  an  extraterrito- 
rial corporation,  and  is,  therefore,  as  such, 
entitled  to  sue  in  the  courts  of  this  state. 
Commercial  Bank  v.  Netvport  Mfg.  Co.,  35  D. 

*  As  to  discrimination  af^aiust  foreign  corpora- 
tions by  state  legislation,  see  notes,  95  D.  iM- 
&39;  22  R.  «7-70. 

t  As  to  the  applicarion  of  statute!  of  limita< 
tions  to  foreign  corporations,  see  note,  52  D.  2at>- 
25& 
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171.  Bat  its  existence,  when  put  in  issue, 
must  be  proTed  like  any  other  materisd 
fact.  Savage  Mfg,  Co,  ▼.  Amuntrong^  35  D. 
227.  Its  existence  and  capacity  to  sue  is  ad- 
mitted  by  a  plea  of  the  statute  of  limitations. 
Clarhe  t.  Bank  of  MMauppi,  62  D.  248. 

A  corporation  may  be  sued  in  another 
state  than  that  in  which  is  its  princi|>al  office 
and  chief  officerWesidence,  when  it  is  also  a 
eorporation  of  the  state  in  which  it  is  sued, 
and  by  the  law  of  such  state  jurisdiction  of 
a  domestic  corporation  is  not  confined  to  the 
county  wherem  its  principal  office  is,  or 
chief  officer  resides,  but  service  may  be 
made  on  an  agent  of  the  oorporation  within 
the  county  where  the  suit  is  properly  com- 
menced, with  publication  in  the  prescribed 
mode.  Baltimort  etc  B.  B.  Oo,  w.  OaUahue, 
65  D.  254. 

Foreign  corporations  having  property  in 
Massachusetts  are  liable  to  t^  saed  and  to 
have  their  property  attached  there,  by 
trustee  process  or  otherwise,  in  like  manner 
as  individual  debtors  residing  in  other  states. 
Folger  v.  Columbian  /.  Co,,  96  D.  747.  So 
also  in  Illinois.  Hannibal  etc  B,  B.  Co,  v. 
Crane,  40  R.  5bl. 

A  foreign  corporation  can  only  be  sued  in 
Massachusetts  by  means  of  attachment  of  its 
property,  unless  by  virtue  of  an  express 
statutory  provision.  Andrews  v.  Mich.  Cent. 
B.  B,  Co.,  97  D.  61. 

A  railroad  corporation,  incorporated  in 
Maryland,  but  leasing  and  operating  a  rail- 
road in  Virginia,  is  subject  to  suit  in  Vir- 
ginia, and  is  not  entitled  to  a  removal  of  the 
cause  to  the  federal  court.  Baltimore  etc. 
B.  B.  Co.  ▼.  Wightman,  26  R.  384. 

A  state  statute  providing  that  corpora- 
tions created  in  other  states  shall  a^ree  as  a 
condition  to  transactin|;  business  within  tiie 
state,  not  to  remove  suits  against  them  into 
the  federal  courts,  is  unconstitutional.  Moree 
V.  Home  Ins.  Co.,  13  R.  297.  Contra,  State 
exreL  w.  Doyle,  22  R.  692. 

A  corporation  of  another  state,  having 
there  obtained  a  judgment  against  another 
corporation  of  that  state,  may  maintain  a  bill 
in  equity  in  Massachusetts,  against  the 
officers  of  the  debtor  corporation,  for  discov- 
ery of  the  names  of  its  stockholders  and  of 
the  number  of  shares  held  by  each,  if  the 
officers  reside  in  Massachusetts,  and  the 
books  of  the  oorporation  are  kept  here,  in 
order,  by  a  suit  in  the  other  state,  to  enforce 
a  personal  liability  of  such  stockholders. 
Pdat  V.  Toledo  etc.  B.  B.  Co.,  69  R.  86. 

189.  Individual  liabiUty  of  stock- 
l^lders. — A  creditor  of  a  corporation 
which  was  established  in  New  York,  under 
the  statute  of  that  state  which  provides  that 
stockholders  and  officers  shall  be  personally 
liable  as  a  penalty  in  certain  contmffencies, 
cannot  maintain  his  action  in  Massacnusetts 
to  enforce  bis  claim  personally  against  a 
stockholder  or  officer  of   the  corporation. 


Hahey  v.  McLean,  90  D.  157.  8.  P.,  Fksi 
Nat.  Bank  v.  Price,  3  R.  204. 

By  the  New  York  statute  for  forniatioa  of 
manufacturing  corporations,  the  atockholden 
are  individuafly  liable  until  the  capital  stock 
is  paid  in  and  certified,  but  such  liability  is 
limited  to  debts  payable  within  one  ysar 
from  the  time  of  contractinff,  and  upon 
which  suit  is  oommenced  witun  one  year 
from  maturity,  and  execution  against  the 
company  is  returned  unsatisfied.  This  is  aa 
original  liability,  and  not  in  the  nature  of  a 
penalty  or  forfeiture  for  the  non-perf ormancs 
of  official  duty,  and  therefore  it  will  be  en- 
forced in  Florida.  FUuh  t.  Ocvm,  S6  Bw 
721. 

D^    Sum  BT  AND  AGAINST  GOBPOXATIOKlL 

1.  In  OeneraL 

190.  Bttits  by  corporatioiis— Ths 
rigrht  to  sue.  — An  action  does  not  lie  in  the 
name  of  a  corporation  against  its  officers,  eat 
oj^icio,  entitled  to  the  management  and  posses- 
sion of  its  property,  for  the  recovery  tfaereoL 
Methodist  Chw-ch  v.  Bemingtan,  26  D.  61. 

■The  words  "to  sue  and  be  sued  "in  the 
charter  of  a  corporation  give  it  no  greater 
powers  and  subject  it  to  no  greater  respon- 
sibilities than  if  it  was  a  natural  person 
charged  with  the  same  duties.  Freeiolders 
qf  Sussex  v.  Strader,  35  B.  63a 

Action  is  maintainable  in  the  individnal 
names  of  trustees  or  their  survivors  where  a 
note  is  pavable  to  the  **tmsteea  or  their 
successors  of  an  unincorporated  company, 
the  word  "  trustees  "  being  a  designation  of 
persons,  and  the  phrase  **  their  suooeasors* 
may  be  rejected  as  surplusage^  Jkaris  v. 
Oarr,  66  D.  387. 

A  railroad  company  may  sue  in  its  own 
name  on  a  written  order  to  deliver  stock  to 
**  D.  A.  N.,  president  of  the  Eastern  Rail- 
road Company."  Bastem  B.  B,  Coi  ▼.  Beth 
edict,  66  D.  384. 

A  railroad  corporation  having  no  residence 
in  a  certain  oountv  cannot  there  maintain 
suits  affainst  residents  of  oUier  ooanties. 
Connec&ut  etc  B.  B.  Co.  r.  Coo/per,  73  D. 
319.* 

191.  inthefedarAloourta.— The 

legal  presumption  is,  that  memben  of  a 
corporation  are  eitixens  of  the  state  that 
created  it,  and  no  averment  or  evidence  to 
the  contrary  is  admissible  for  the  purpoee  of 
withdrawing  the  suit  from  a  court  of  the 
United  States.  AUeghangCmmigY.inevebmd 
etc  B.  B.  Co.,  88  D.  579. 

A  suit  by  a  corporation,  created  by  eon- 
current  legislation  of  two  states,  is  one  ia 
which  citizens  of  each  state  are  joined  ss 
plaintiflfs,  and  if  the  defendant  ia  a  oittsea  of 
either  of  those  states,  the  soit  cannot  be 
maintained  in  the  federal  courts.    lb, 

*  Residence  of  oorporation.  where  deemed  is 
be  for  jurisdictional  purposes,  see  not%  tt  IX 
80»-40L 
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199.  Suing  in  the  corporate  name. — 

Corporation  may  ine  in  its  true  name, 
although  oontracts  may  be  made  with  it  by 
iL  mistaken  name,  if  the  mistake  be  m  tjfUo' 
bi»  H  verbis^  and  not  in  §en»u  et  re  tpM,  and 
each  mistake  may  be  averred  in  pleading,  or 
shown  in  evidence  under  the  general  issue. 
Vu^oeper  Mf^.  Soc.  ▼.  Digges,  18  D.  708. 

Variance  in  the  name  of  a  corporation,  by 
addinff  or  omitting  words,  is  not  fatal,  if 
there  be  enough  to  distinguish  the  corpora- 
tion,    lb. 

A  bond  executed  to  the  "president  and 
managers  of  the  Culpeper  Agricultural  and 
Manufacturing  Society  '  may  be  sued  on  by 
the  **  Culpeper  Agricultural  and  Manufac- 
turing Society."    lb. 

Misnomer  of  a  corporation  plaintiff  is  no 
ground  for  a  nonsuit.  It  can  be  taken  ad- 
vantage of  only  by  a  plea  in  al>atement. 
Bank  of  Utica  v.  Smalley,  14  D.  526. 

198.  Declaration,  generally. — A  dec- 
laration on  a  note  payable  to  *'  trustees  or 
their  successors  *'  of  an  unincorporated  com- 
pany is  not  bad  because  the  promise  is 
alleged  to  be  to  the  plaintiffs  *'as  trustees,^' 
it  appearing  that  such  allegation  was  re- 
pugnant to  the  contract  as  stated  and  the 
other  distinct  averments.  D(m$  v.  (?atT,  66 
D.  387. 

194.  Avermente  as  to  incorpora- 
tion.*—  That  plaintiff  is  a  corporation  need 
not  be  alleged  when  it  sues  in  its  corporate 
name.  Narris  v.  Muskingum  Mfg*  Co.,  29 
D.  372;  Dutches  CotUm  Mfy,  v.  Z>avM,  7  D. 
459;  Rwi  v.  Conoeoeheague  Bank,  16  D.  755; 
Bichardson  v.  3t  Joseph  Iron  Co,,  33  D.  4G0; 
Bennington  Iron  Co,  v.  Rvther/ord,  35  D.  528; 
Central  Bank  v.  KnowlUm,  78  D.  769;  Suin  v. 
IndianapoUi  Building  etc.  Ass\  81  D.  353. 

A  corporation,  in  suing,  need  not  aver 
how  it  was  incorporated.  Bank  qf  Utica  v. 
Smalley,  14  D.  526.  And  a  default  or  answer 
in  denial  of  the  cause  of  action  admits  the 
capacity  of  the  plaintiff  to  sue.  HeaaUm  v. 
CinemnaU  etc  R.  R.  Co,,  79  D.  430. 

A  private  domestic  corporation  must,  like 
a  foreign  corporatioo,  aver  and  prove  the  fact 
of  incorporation.  UoUoway  v.  Memphis  ete. 
R.  R.  Co,,  76  D.  68. 

The  petition  of  a  domestic  corporation, 
suing  as  plaintiffs,  is  insufficient  if  it  lacks 
an  averment  that  such  plaintiffs  are  a  corpo- 
ration.    Ih, 

The  legal  corporate  existence  of  a  company 
is  not  admitted  from  the  mere  fact  that  one 
dealing  with  it  has,  in  a  contract  with  the 
company,  designated  it  by  a  name  appro- 
priate to  a  corporate  body,  unless  it  is  dis- 
tinctly stated  in  the  contract  that  it  is  an 
incorporated  company.  Such  designation 
admits  only  the  existence  of  an  association 
acting  under  that  name.     lb, 

A  corporation,  in  pleading  its  corporate 

— -^ — — • , ,  J 

*  As  to  whether  corporate  existence  must  be 
aUeged  In  pleading,  see  note,  'J»  D,  875,  876. 


existence,  need  not  set  forth  its  charter,  or 
the  names  of  the  individuals  composing  the 
company.  Sekna  tie,  R,  R.  Co.  ▼•  Tipton,  39 
D.344. 

Incorporation  at  death  of  testator  need 
not  be  averred  in  a  bill  to  entitle  a  society 
to  take  under  a  will.  If  the  society  is  in- 
corporated, its  purposes  in  accordance  with 
the  will,  and  the  provisions  of  the  will  estab- 
lished, and  if  the  right  of  the  society  has 
been  theretofore  fully  confirmed,  then  a  de- 
murrer will  be  properly  overruled.  Wade  v. 
Atner.  Col,  Soc,,  45  D.  324. 

Capacity  of  a  oorooration  to  sue  is  suffi- 
ciently averred  by  slleging  that  it  is  a  cor- 
poration under  the  laws  oi  the  state  in  Cali- 
fornia. CaL  Steam  Nov.  Co,  v.  Wright,  66 
D.  511. 

195.  Plea,  or  answer,  generally.  ^ 
The  plea,  or  answer,  to  a  suit  by  a  corpora- 
tion, showing  facts  upon  which,  in  a  direct 
proceeding,  the  corporate  powers  might  be 
declared  at  an  end,  is  not  sufficient;  it  must 
show  that  they  have  ceased.  Denial  of  cor- 
uorate  existence  ought,  perhaps,  to  be  met 
by  a  demurrer.  Turnpike  Co,  v.  McCarty, 
65  D.  768. 

Answer  denying  existence  of  corporation 
plaintifl^  which  is  shown  to  have  once  ex- 
isted, should  particularly  set  forth  the  man- 
ner in  which  the  corporate  powers  ceased. 
Heastonv.  Cin^nnaUete,  R,  R,  Co,,  79 1).  430. 
.  Whether  plaintiff  is  a  corporation  or  part- 
nership, where  the  plaintiff's  name  pt^ima 
fade  imports  a  corporation,  is  a  question 
which  may  be  raised  by  an  answer  alleging 
want  of  parties  in  interest  in  the  suit,    lb, 

196.  The  general  inue.  —  When  a 
corporation  sues,  and  the  general  issue  is 
pleaded,  it  must  prove  that  it  is  a  corpora- 
tion. Bank  qf  Utica  t.  SmaUey,  14  D.  526; 
WfUand  Canal  Co,  ▼.  Halfiaway,  24  D.  51; 
P/tenix  Bank  v.  Curtis,  36  D.  492;  Leuns  v. 
Bank  qf  Kentucky,  40  D.  469.  Contra, 
Prince  v.  Commercial  Bank,  34  D.  773. 

The  general  issue  in  an  action  brought  by 
a  corporation  admits  the  capacity  of  the 
plaintiff  to  sue.  P/ientx  Bank  v.  Curtis,  36 
D.  492;  Alderman  v.  Finley,  52  D.  244;  In- 
hahs,  qjr  Orono  v.  Wedgewood,  69  D.  81;  West 
Winsted  Savings  etc.  Ass'n  v.  Ford,  71  D.  66; 
Han-ison  v.  Martinevilk  etc  R.  R,  Co.,  79  D. 
447. 

The  only  question  presented  by  a  plea  of 
non  assumpsit  to  assumpsit  by  a  public  cor- 
poration is,  whether  the  contract  was  in  fact 
made  as  alleged,  and  the  damages  which 
might  arise  from  it.  Alderman  w,  Finley,  52 
D.  244. 

197.  Plea  in  abatement.  -—Non-exist- 
ence or  dissolution  of  a  corporation  plain- 
tiff may  be  pleaded  in  abatement.  Boston 
Glass  Mfy.  V.  Langdon,  35  D.  292. 

Corporate  existence  of  plaintiff  must  be 
questioned  by  a  plea  in  abatement;  and  not 
by  pleading  specially  to  the  menta     Lelugk 
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Bridge  Co.  ▼.  Lehigh  a  dt  N.  Co,,  26  D.  Ill; 
Penob&coi  B.  Corp.  ▼.  Lanwmy  33  D.  656; 
Savage  Mfg.  Co.  y.  ArmHrong,  35  D.  227. 

198.  Plea  of  nul  tiel  corporation.  — 
Answer  of  nul  tiel  corporation  puts  in  issue 
the  existence  de  /acta  of  a  corporation  under 
an  aathority  sanctioning  such  a  corporation 
de  Jure,  and  proof  is  limited  to  this  fact 
Heaeton  ▼.  dncirmaU  eic  B.  B.  C0.9  79  D. 
430:  MUeheU  v.  Deede,  95  D.  621. 

Under  answer  of  nul  tiel  corporation,  mere 
irregularities  in  organization  cannot  be 
shown,  where  there  u  no  defect  of  power. 
HeoMUm  v.  Cincinnati eie.  B.  B.  Co..  79  D.  430. 
S.  P.,  Duke  V.  C.  N.  Co.,  44  D.  472. 

A  corporation,  upon  plea  of  nul  tiel  cor- 
poration, is  not  bound  to  prove  its  existence 
as  a  corporation  upon  the  trial,  when  it  is 
formed  under  a  statute  that  proTides  that  its 
existence  shiJl  be  jndioially  taken  notice  of. 
Andereon v.  Kerne  D.  Co.,  77  D.  63. 

Answer  of  nul  Hel  corporation  ma^  be 
made  at  commencement  of  suit,  bnt  it  is 
only  an  answer  in  abatement,  and  must  pre- 
cede an  answer  to  the  merits.  Utaaton  t. 
Cincinnati  etc.  B.  B.  Co.,  79  D.  430. 

199.  Mattersof  defense.— Defendant, 
in  an  action  by  a  corporation,  cannot  take 
advantage  of  any  abuse  or  misuser  of  corpo- 
rate powers,  or  object  that  no  mode  of  service, 
or  of  attachment,  or  means  of  redress  or  re- 
lief, is  provided.  Fenobteot  B.  Corp.  t.  Lam- 
eon,  33  D.  656. 

One  who  purchases  from  a  corporation 
eannot»  in  an  action  for  the  price,  object 
that  the  corporation  was  prohibited  by  law 
to  trade  in  the  specific  article  sold.  Chester 
Olase  Co.  v.  Dewey,  8  D.  128. 

A  party  cannot  be  allowed  to  avoid  his 
contract  with  a  corporation,  and  thereby 
diminish  a  fund  designed  as  a  security  for 
the  benefit  of  the  public,  on  the  pretense 
that  there  was  some  abuse  of  the  corporate 
powers  or  mismanagement  on  the  part  of  the 
Doard  of  directors  in  making  the  contract. 
Southern  Hfe  Int.  dt  T.  Co.  v.  Lamer,  58  D. 
448. 

Security  taken  by  a  corporation  may  be 
enforced  against  him  who  gave  it,  although 
the  transaction  m&y  be  culpable  on  the  part 
of  the  directors,  and  a  ground  of  forfeiture 
in  a  qnestion  between  it  and  the  government 
which  created  it.     iA. 

It  cannot  be  shown  in  defense  to  a  suit  by 
a  corporation  that  plaintiffs  have  forfeited 
their  corporate  rights  by  misuser  or  non- 
user.     Tum^  Co.  V.  McCartg,  65  D.  768. 

dOO.  Bvidence.  —  Admissions  of  a  de- 
fendant sued  by  a  corporation  are  incompe- 
tent to  prove  that  it  is  a  corporate  body  duly 
constituted,  where  better  evidence  is  attain- 
able. Wetland  Canal  Co.  v.  Hathaway,  24  D. 
51. 

An  association  sning  as  a  corporation 
must  prove  its  corporate  existence.  Selma 
*T.B.B.  Co.  T.  Tipton,  39  D.  344. 


In  aaeumpeit  by  a  public  corporation,  proof 
of  its  power  to  contract  is  nnnocessary,  whers 
the  act  under  which  the  corporation  was 
brought  into  existence  is  a  pnblic  law,  de- 
lining  the  powers  and  capacities  of  the  cor 
poration  to  contract*  as  the  court  is  boaod 
judicially  to  take  notice  of  it.  Aldemum  v. 
Finley,  52  D.  244. 

901.^  Suits  against  cosporationB— 
Jurisdiction.  —  A  special  tribunal  couiti- 
tuted  by  charter  of  a  private  corporation,  for 
redress  of  certain  injuries  resulting  from 
failure  of  the  corporation  to  perform  its 
duties,  need  not  be  consulted  before  bring- 
ing an  action  at  law  for  injuries  over  whiu 
the  charter  has  given  it  no  jurisdictioD. 
BaeaeU  v.  Carleton,  54  B.  606. 

Chancery  has  no  peculiar  jnriadiction  orer 
corporations,  to  restrain  them  in  the  exerdss 
of  their  powers,  to  control  their  action,  or 
to  prevent  them  from  violating  their  charter, 
in  cases  where  there  is  no  fraud  or  breach  of 
trust  alleged  as  the  foundation  of  the  claim 
for  equitable  relief.  TreadweU  ▼.  SaMdmry 
Mfg.  Co.,  66  D.  490. 

Rights  and  duties  of  corporations  are  r^- 
ulated  by  common  law,  which  in  most  eases 
furnishes  ample  remedies  for  any  excess  or 
abuse  of  corporate  powers  and  pnvilegaB 
which  may  injuriously  affect  either  public  or 
private  rights,     lb. 

909.  What  forms  of  action  are  al- 
lowed. —  The  form  of  action  against  a  cor- 
poration is  not  determined  by  the  form  in 
which  the  agent  contracts.  SL  Andrews  B, 
L.  Co.  V.  MUcheU,  54  D.  340. 

Trespass  on  the  casjS  will  lie  against  a  cor- 
poration aggregate,  for  a  tort  or  neglect  of  a 
corporate  duty  by  which  one  sustains  dam- 
age. Biddle  v.  Proprietors  etc.,  5  D.  35; 
Chesnut  HiU  T.  Co.  v.  Butter,  8  D.  675;  Ly- 
man V.  White  Biver  Bridge  Co.,  16  D.  705; 
Thayer  v.  Boeion,  31  D.  157. 

Trespass  quare  claueumf  regit  may  be  main- 
tained against  a  private  corporation,  ifoia 
V.  N.  B.  B.  B.  Co.,  75  D.  725. 

Trespass  el  et  armie  may  bo  maintained 
against  a  corporation  aggregate.  Whitemtok 
V.  Wilmington  etc  B.  B.  Co.,  33  D.  411. 

An  action  of  assault  and  battery  will  not 
lie  against  a  corporation;  nor  can  a  eorpors- 
tion  be  joined  as  defendant  in  such  anao- 
tion.  If  BO  joined,  the  writ  is  abatable  u  to 
all.     Orr  v.  Bank  qf  U.  8.,  13  D.  588. 

908.  Service  of  process,  generally.* 
—  Service  of  process  on  the  conductor  of  a 
railroad  train  is  a  sufBcient  and  valid  serriee 
upon  the  corporation  owning  the  train,  vs- 
der  a  statute  expressly  providing  for  sach 
method  of  service.  Ifew  Albany  etc  R-  R- 
Co.  V.  Tilton,  74  D.  196. 

904. where  defendant  is  a  for- 

eign  corporation.  —  A  corporatioe  thai 
transacts  business  in  another  state^  and  ap- 

*  As  to  seiTice  of  process  oa  eofpoiatloa%  «• 
note,  M  D.  iUHli^ 
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points  an  agent  to  receive  service  of  process 
there,  pursuant  to  a  statute  of  that  state  re* 
quiring  this,  is  hound  by  service  of  process 
on  that  agent  at  any  time  before  the  party 
causing  service  has  notice  of  the  revocation 
of  the  agency.  Capen  v.  Facifie  MuL  In$, 
Co,,  64  D.  412. 

A  statute  is  constitutional  which  provides 
that  service  of  process  in  actions  on  policies 
issued  in  the  state  by  foreign  insurance  com- 
panies may  be  made  upon  the  agent  of  the 
company  there,  or  the  person,  being  an  in- 
habitant of  the  state,  who  issued  the  policy; 
and  under  such  statute,  service  upon  such 
person,  if  still  an  inhabitant  of  the  state, 
though  no  longer  an  acent  of  the  company, 
will  give  the  courts  of  tnat  state  jurisdiction 
of  such  an  action.  OiUespie  ▼.  Commercial 
tU.  /?«.  Co.,  71  D.  743. 

Process  may  be  served  upon  agents  of 
foreign  corporations,  doing  business  within 
the  state,  as  well  as  upon  agents  of  domestic 
corporations,  under  the  Illinois  act  of  1845, 
as  amended  in  1853,  in  actions  against  such 
corporations.  Mineral  Point  B,  B.  Co,  v. 
Keep,  74  D.  124. 

Whether  service  of  process  on  an  officer  or 
agent  of  a  foreign  corporation,  outside  of  tlie 
territorial  jurisdiction  creating  it,  is  binding 
upon  the  corporation,  discussed,  but  not  de- 
cided. North  Missouri  B,  B.  Co.  v.  Akers^ 
96  D.  183. 

Voluntary  appearance  of  a  foreign  coriM>- 
ration  will  confer  upon  court  having  juris- 
diction of  the  subject-matter  full  power  to 
decide  the  matter  in  controversy,  and  the 
defendant  corporation  cannot  afterwards  set 
up  as  a  defense  want  of  jurisdiction  of  the 
person.     Ih. 

Service  of  process  upon  an  officer  of  a 
foreign  corporation,  who  is  temporarily  in 
another  state,  and  who  does  not  voluntarily 
appear  to  the  action,  does  not  give  the  courts 
of  that  state  jurisdiction  over  the  corpora- 
tion.    Latimer  v.  Union  Pac,  R"y,  97  D.  378. 

A  statute  provided  that  foreign  insurance 
companies,  as  a  prerequisite  to  doing  busi- 
ness in  the  state,  should  designate  an  attor- 
ney therein  upon  whom  process  in  suits 
against  such  companies  might  be  served. 
Heldf  that  the  service  of  a  summons  on  an 
attorney  so  designated  save  to  the  court 
jurisdiction,  so  as  to  enable  it  to  render  a 
judgment  valid  within  the  territorial  limits 
and  enforceable  therein  against  defend-uit's 
property  found  there.  Qibbs  v.  Queen  Ins,  Co. 
20  R.  513. 

A  statute  required  agents  of  foreis^  corpo- 
rations to  file  in  certain  offices  evidence  of 
their  appointment,  and  of  their  authority  to 
accept  service  of  process  for  the  corporation, 
and  imposed  a  penalty  on  them  for  uiling  so 
to  do;  and  provided  that  no  such  corpora- 
tion should  enforce  a  contract  made  with  its 
asents  before  compliance  with  the  act. 
Meid,  1.  That  the  act  did  not  apply  to  the 


agent  of  a  foreign  corporation  engaged  in 
manufacturing  apatented  article;  and  2.  That 
the  act  did  not  avoid  contracts  so  made,  but 
only  suspended  the  remedy  on  them  until 
the  act  was  complied  with.  Wood  Moving 
Machine  Co,  v.  Caldwell,  23  R.  641. 

200.  Parties. —  In  an  action  against  a 
town  or  other  quasi  corporation,  having  no 
corporate  fund,  the  members  of  such  corpo- 
ration are  parties,  because  their  property 
may  be  taken  to  Day  the  debt;  but  u  the 
action  is  against  a  bank  or  other  private  cor- 
poration, only  the  corporate  property  can  be 
seised  and  sold,  and  a  stockholder,  not  being 
personally  liable,  is  not  a  party  to  the  aetioo. 
Adams  v.   Wiscasset  Bank,  10  D.  88. 

Attachment  against  corporate  property 
cannot  be  maintained  in  an  action  against  a 
stockholder.      Williamson  v.  Smoot,  1 2  D.  494. 

Corporators  are  considered  defendants  to 
an  action  against  the  corporation,  where  it 
becomes  necessary  to  pass  upon  the  proper 
venue  of  the  action.  Wood  v.  Hartford  Fire 
Ins.  Co,,  33  D.  395. 

Stockholders  in  a  corporation  which  is  de- 
fendant to  suit  in  equity,  seeking  to  have  it 
declared  null,  are  not  proper  parties  to 
defend  the  suit,  but  may  bs  admitted  as  par- 
ties defendant  to  protect  equitable  interests 
claimed  by  them  in  the  property,  in  case  tiie 
corporation    is  annnlleo.       Washtngton  He. 

B,  B.  Co.  T.  Alexandria  etc  R,B.Co.,  100  D. 
710. 

906.  Pleading.— Where  a  declaration 
alleges  that  a  trespass  was  committed  by  a 
corporation,  it  must  be  understood  on  de- 
murrer that  an  authority  to  do  the  act  was 
given  either  under  the  corporate  seal  or  by  a 
corporate  vote.  Lyman  v,  WkUe  Biver  Brktye 
Co.,  16  D.  706. 

Plea  averrinff  non-existence  of  corporation 
must  set  forth  facts,  and  not  allege  mere  con- 
clusions of  law.  Such  a  plea  u  a  plea  in 
abatement,  and  must  be  so  pleaded.  Jones 
V.  Bank  (/Tennessee,  46  D.  640. 

In  an  action  against  a  consolidated  corpora- 
tion, for  a  liability  of  one  of  the  companies  of 
which  it  was  formed,  the  pleadings  should 
aver  the  facts  showing  the  consolidation  in 
in  order  to  avoid  a  variance.     Indianapolis 

C,  <{r  L.  Co.  V.  Jones,  95  D.  654. 

207.  Matters  of  defense. —  Judgments 
and  executions  against  corporations,  and  the 
sale  of  corporate  property  thereunder,  can- 
not be  avoided  on  the  ground  that  such  cor- 
porations had,  before  such  judsments  were 
rendered,  become  ipso  facto  diss^ved  by  non- 
user  of  the  corporate  franchises  and  suspen- 
sion of  the  corporate  business  for  more  than 
one  year.  CrMitors  may  proceed  by  aotion 
against  corporations  unless  their  dissolution 
has  been  judicially  declared.  Miekles  w, 
Bochester  City  Bank,  42  D.  103. 

In  an  action  against  a  corporation  fot 
damages  resulting  from  its  negligent  act, 
evidence  tending  to  show  that  the  persons 
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who  committed  the  wroDg  were  not  the 
agents  or  employees  of  the  corporation  is 
relevant  and  material.  Ohio  A  Misa,  R,  B. 
Co.  V.  Davis,  85  D.  477. 

Where  in  an  action  by  the  payee  on  a  note 
given  by  one  of  the  directors  of  a  corporation 
tor  his  individual  indebtedness,  and  ratified 
by  all  of  the  other  directors  in  the  name  of 
the  corporation,  the  answer  denies  that  the 
making  and  delivery  of  the  note  is  the  act  of 
the  corporation,  evidence  establishing  such 
fact  is  admissible.  Ball  v.  Auburn  Turnpike 
Co.,  87  D.  75. 

In  an  action  upon  overdue  and  anpaid 
bonds  issued  by  a  corporation  under  its  seal, 
and  which  are  made  payable  to  bearer,  it  is 
no  defense  that  part  of  them  were  delivered 
to  plaintiff  by  the  corporation  as  security  for 
tlie  payment  of  the  residue.  Royal  Bank  v. 
Grand  Junction  R.  A  D,  Co.,  97  D.  115. 

208.  UueBtioning:  th«  incorporation. 
—  Where  a  corporation  has  gone  into  opera- 
tion, and  rights  have  been  acquired  under  it, 
every  presumption  should  be  made  in  favor 
of  the  legality  of  its  existence.  Hagertkyum 
T.  Road  v.  Craeger,  9  D.  496. 

Plaintiff  suing  a  corporation,  as  such,  can- 
not deny  its  corporate  existence  at  a  subse- 
quent stage  of  the  causa.  Society  ▼.  Morris 
Canal  Co.,  21  D.  41. 

Objection  to  the  legal  existence  of  plain- 
tiff corporation  must  be  raised  below;  it  can- 
not first  be  taken  advantage  of  on  appeal. 
Lewie  v.  Bank  o/ Kentucky,  40  D.  469. 

Partv  contracting  with  corporation  may 
show  that  it  has  subsequently  ceased  to  be  a 
corporation.  Turnpike  Co,  ▼.  McCarty,  65 
D.  768. 

Party  execnting  his  note  to  a  corporation 
thereby  admits  its  corporate  existence;  and 
in  order  to  avoid  its  payment  for  want  of  a 
party  with  whom  to  contract,  he  must  prove 
that  no  such  body  did  in  fact  exist.  Mitchell 
V.  Deeds,  95  D.  621. 

Where  the  plaintiff  was  injured  by  the 
mismanagement  of  a  street  horse -car,  the 
defendant's  contention,  that  as  the  corpora- 
tion had  no  franchise  it  could  not  be  liable 
to  the  action,  was  iin tenable.  New  York  etc 
R,  R.  Co.  y.  Haring,  52  R.  358,  note. 

209.  Averment  of  dissolution. »  The 
dissolution  of  a  corporation  is  a  matter  of 
law,  arisinff  from  facts;  and  the  facts  that 
lead  to  the  legal  conclusion  that  the  corpora- 
has  been  dissolved  must  be  averred  in  the 
plea.  John  v.  F,  A  M.  Bank,  20  D.  119; 
Harris  r.  Munhngum  Mfg.  Co.,  29  D.  372; 
Turnpike  Co.  v.  McCarty,  65  D.  768. 

Plea  that  a  corporation  has  forfeited  its 
charter  by  misuser  or  non-user  of  its  fran- 
chise is  Dot  good,  unless  it  expresses  that 
such  forfeiture  has  been  juilicialiy  declared 
at  the  instance  of  the  govuriiment.  John  v. 
F.  dc  M.  Bank,  20  D.  119. 

The  debtor  of  a  corporation  cannot  absolve 
himself  from  payment  of  his  debt,  by  alleging 


in  general  terms  a  forfeiture  of  its  cfaartv 
Jones  ▼.  Ba/nk  i^f  Tennessee,  46  D.  540. 

210.  Bridence  of  inoorporation.  ^ 
Legal  existence  of  a  corporation  is  estab- 
lished prima  facie  by  proof  of  the  ebartar, 
and  of  the  exercise  of  the  powers  therein 
conferred.  Merehants*  Bank  v.  Harrison,  9( 
D.  285. 

But  this  mle  has  no  application  to  a  eor- 
poration  formed  nndar  the  proyisioas  of  a 
general  statute  reqairing  certain  sets  to  be 
performed  before  the  oorporation  can  be 
considered  in  esse,  or  its  transactions  possess 
any  validity.  Mokeiunme  HiU  Mining  Ox  v. 
Woodlmry,  73  D.  658. 

Existence  of  a  corporatioti  formed  under 

E revisions  of  a  general  statate  mnst  be  proved 
y  showing  at  least  a  substantial  compliance 
with  the  requirements  of  the  statate.     /&. 

To  prove  user  of  corporate  powen,  any 
acts  tending  to  show  tbis  are  admissible. 
The  receiving  of  applications  and  issuing 
policies  of  insurance  are  direct  evidence  of 
user  by  an  insurance  company,  and  an  ob- 
jection to  them  as  evidence  because  they  ere 
matters  of  record  and  should  be  proved  by 
the  record  cannot  be  sustained,  it  not  being 
shown  that  they  were  matters  of  iscord. 
CaJtill  V.  K,  M.  /.  Co.,  43  D.  467. 

A  grant  or  charter  may  be  presumed  from 
loug-continued  exercise  of  corporate  powers; 
but  to  give  rise  to  this  presnmptioa  the  acts 
done  must  bear  the  impress  of  corporate  acta; 
nmst  be  such  as  corporations  are  competent 
and  individuals  incompetent  to  perforoL 
Oi-eene  v.  Dennis,  16  D.  58. 

That  the  yearly  meeting  of  Quakers  kept 
records,  had  a  clerk  and  treasurer,  received 
contributions,  exercised  general  supervisioa 
over  the  spiritual  concerns  of  the  Qnaken, 
celebrated  marriages,  and  admitted  and  dij- 
carded  members,  does  not  prove  that  it  vss 
a  corporation,     lb. 

The  original  articles  of  incorporation  prop- 
erly recorded  are  admissible  in  evidence 
without  a  certificate  of  the  derk  that  the  in- 
strument is  "  a  true  copy.**  Foriin  v.  VuHei 
Siates  etc.  Co.,  95  D.  560. 

Corporate  existence  of  plain tiflfs  is  shown 
by  evidence  that  defendant  sold  and  con- 
veyed to  them  the  land  in  oontrovery,  Md 
thereby  recognized  their  corporate  existeucei 
Wood  y.  Kingston  C.  Co.,  95  D.  554. 

2.  Actions  on  Subscriptions  to  Stock, 

211.  The  rig^ht  of  action.*  —  No  actios 
lies  against  members  of  a  corporation  to  re> 
cover  assessments  by  the  mere  fact  of  a  sub- 
scription for  shares  when  there  is  no  agrc^ 
tiieut  to  pay  snch  assessments;  and  the  only 
remedy  for  the  corporation  is  the  sale  of  th« 
delinquent  shares  pursuant  to  the  statnts. 
Andover  Turnpike  Co.  r.  Oould,  4  D.  80. 
S.  P.,  New  Bedlford  T.  Co.  ▼.  Adams,  6  U 
81;  PhUlips  Academy  v.  Z>atM,  6  D.  162. 
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Subscribing  for  shares  in  the  stock  of  an 
existing  corporation  is  a  good  cousideration 
to  support  an  action  against  the  subscriber. 
Selina  etc  R,  IL  Co,  v.  TipUm,  39  D.  344. 

Subscription  in  aid  of  corporation,  in  exist- 
ence  or  couteinplatiou,  may  be  recovered  in 
an  action  for  money  paid,  laid  out,  and  ex* 
pended,  if  the  corporation  incurs  expense 
and  liability  on  the  faith  of  the  subscription. 
OrUioold  V.  Peoria  UiuverHUy,  79  D.  361. 

Suit  upon  a  promise  to  pay  to  certain  trus- 
tees or  their  successors  the  amount  of  certain 
calls  which  may  be  made  upon  stock  sub- 
scribers must  be  brought  in  the  name  of  the 
trustees  to  whom  the  promise  was  made» 
although  their  term  of  office  has  expired. 
Toumseml  y.  Ooewey,  32  D.  514. 

A  corporation  niay  maintain  asaumpsU  for 
a  subscription  to  its  stock,  unless  it  is  im- 
pliedly or  expressly  inliibited  by  the  act 
nnder  which  it  claims  its  corporate  existence. 
Selma  etc.  R.  R.  Co,  v.  TtTpton,  39  D.  344. 
S.  P.,  Taunton  v.  WhUhtg,  6  D.  124. 

A  corporation  may  sue  upon  its  preliminary 
articles  for  subscriptions  tor  stock  appearing 
thereon;  but  it  was  not  contemplated  by  the 
railroad  law  that  such  suits  should  be  brought 
on  the  articles  of  association.  Heaston  v. 
Cincinunti  etc  R.  R,  Co.,  79  D.  430. 

Articles  of  subscription  and  association 
may  be  combined,  and  where  the  latter  con- 
tain an  express  or  implied  promise  to  pay  the 
•nms  annexed  to  the  names  of  the  subscribers, 
■nits  may  be  maintained  on  them.     lb. 

212.  NecoMity  of  demand  or  notice. 
—  Mistake  of  corporate  name  in  notice  to 
stockholder  calling  for  payment  of  his  install- 
ment of  an  assessment  does  not  vitiate  it. 
Oray  v.  Monongaheia  N.  Co,,  37  D.  500. 

A  statute  requiring  that  "at  least  sixty 
days*  notice  shall  be  given  in  some  paper,  etc., 
of  the  time  and  place  or  places  of  paying  any 
installment,"  is  complied  with  by  a  notice 
published  once  sixty  full  days  before  the  day 
of  payment,  and  requiring  payment  to  be 
made  "to  the  treasurer  of  the  company." 
JItukingum  etc  T.  Co.  v.  Ward,  42  D.  191. 

No  demand  for  payment  of  assessment  need 
be  made  other  than  the  giving  of  the  notice 
required  by  the  by-laws  of  the  corporation, 
in  order  to  maintain  an  action  therefor.  Penob- 
§cot  R.  R.  Co.  V.  Dummer,  63  D.  654. 

Notice  or  personal  demand  before  suit  is 
not  necessary  to  enable  a  railroad  company 
to  recover  installments  due  on  stock  sub- 
scribed for.  Heaston  v.  Cincinnati  etc  R,  R. 
Co.,  79  D.  430;  New  Albany  etc  R.  R.  Co.  v. 
McCarmick,  71  D.  337;  Ooodrich  v.  Reynolds, 
83  D.  240. 

Legal  notice  that  installments  on  railroad 
stock  are  due  and  payable  consists  in  the 
publication  of  the  notice,  fixing  the  time  of 
payment,  in  a  newspaper  in  each  of  the 
counties  through  whicn  the  railroad  extends. 
Hea4(m  v.  Cincinnati  etc  R.  R.  Co.,  79  D.  430. 

Sufficient  notice  in  point  of  fact  of  any 


kind  is  not  rendered  invalid  by  an  agreement 
that  the  kind  of  notice  named  in  contract  of 
subscription  of  railroad  stock  shall  be  suffi- 
cient, even  if  notice  of  the  location  of  the 
railroad  be  necessary  according  to  the  con- 
ditions of  the  contract.  New  Albany  etc 
R.  R.  Co.  ▼.  McCormick,  71  D.  337. 

Construction  and  operation  of  a  railroad 
through  a  place  is  ordinarily  sufficient  notice 
of  location,  particularly  where  the  stock- 
holder has  been  a  resident  of  the  city  or  town 
for  two  or  three  years  after  his  subscription, 
and  before  suit  brought  upon  it.     76. 

Demands  for  payment  of  subscribed  stock 
should  be  made  in  a  reasonable  time.  Roh» 
inaon  r.  Piituburgh  etc  R,  R.  Co.,  72  D. 
792. 

Demand  for  payment  of  installments  to 
subscribed  stock  should  be  made  within  the 
time  limited  by  the  statute  for  bringing  an 
action  upon  such  a  contract.     lb. 

213.  of  tender  of  stock  certifi- 
cate. —  No  tender  of  certificate  of  stock  is 
necessary  before  suit  brought  upon  subscrip- 
tion. Certificates  of  stock  are  simply  evi- 
dence of  stock,  and  are  not  indispensable. 
New  Albany  etc  R.  R,  Co.  ▼.  McCormiek,  71 
D.  337;  HeaaUm  w.  CiacinnaU  etc  R.  R.  Co., 
79  D.  430. 

214.  Parties.  ~In  actions  on  subscript 
tions  to  common  fund,  where  the  associates 
legally  incorporate,  the  proceeding  should  be 
in  the  name  of  the  corporation;  but  if  the 
names  of  the  trustees  have  been  added  as 
parties  plaintifi",  an  amendment  may  be  al* 
lowed  BO  as  to  permit  the  corporation  to 
appear  simply  by  its  corporate  name.  BtUi^ 
bora*  Academy  v.  Robinson,  78  D.  421. 

Misnomer  of  corporation  in  the  pleadings, 
in  an  action  brought  by  it  against  a  stock- 
holder to  recover  the  amount  of  his  assess- 
ment cannot  be  taken  advantage  of  unless 
specially  pleaded  in  abatemeutl  Oray  v. 
Monangalula  N,  Co.,  37  D.  500. 

215.  Defenees.  —  Subscriber  to  corpo- 
rate stock  cannot  invalidate  subscription  by 
alleging  non-receipt  of  the  stock  by  the  com- 
missioners, where  the  corporation  recognizes 
his  stock  as  valid.  IVighl  v.  Shelby  R.  R.  Co., 
63  D.  522. 

Non-payment  by  subscriber  to  corporate 
stock  of  sum  required  by  law  to  be  paid  on 
each  share  at  the  time  of  the  subscription 
does  not  release  him  from  liability  for  his 
subscription,  and  is  no  defense  to  an  action 
thereon.     lb. 

Provision  that  seventy-five  per  cent  of  cost 
of  railroad  shall  be  subscribed  by  respon- 
sible persons  before  it  can  commence  to  con- 
struct its  boad  will  not  invalidate  assessments 
on  stock  subscribed  because  some  of  the  sub- 
scriptions necessary  to  makeup  that  amount 
turn  out  to  be  worthless,  if  such  subscriptions 
were  obtained  in  good  faith.  Penobscot  R.  R, 
Co.,  V.  Dumrner,  63  D.  654. 

Original  snbsoriber  to  stock  of  railroad  oon^ 
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psnj  esnnot  at  law  interpose  as  defease  to 
an  action  against  him  for  cmlls  upon  his  stock, 
that  said  company  has  accepted  sabsequent 
legislatiTe  dumges  of  its  charter,  when  such 
changes  consist  only  of  an  increase  of  corpo- 
rate powers,  or  of  a  different  organiattion  of 
the  corporate  body,  leaving  the  corporation 
with  Uwfnl  power  to  execute  what  may  be 
considered  as  substantially  the  original  work. 
PaMe  Bailroad  r.  Hughes,  64  D.  265. 

Chatiffes  in  charter  of  railroad  company 
which  &  not  pat  it  oat  of  the  power  of  the 
company  to  apply  original  stock  subscrip- 
tions to  the  purpose  for  which  they  were 
origtiially  sulMcribed,  at  law,  constitute  no 
defense  to  an  action  against  an  original  sub- 
scriber for  calls  upon  his  stock.     76. 

Changes  in  original  charter  of  Pacific  Rail- 
road Ck>mpany,  by  acts  of  March  1, 1851,  and 
December  25,  1852,  were  not  of  such  a  char- 
acter as  to  constitute  a  defense  to  an  action 
against  an  original  subscriber  of  stock  in 
said  railroad,  to  compel  him  to  pay  calls  upon 
his  stock.     lb. 

Requirement  of  charter  that  oertain  per 
cent  of  cost  shall  be  subscribed  before  a  rail- 
way company  shall  commence  the  construc- 
tion of  any  section  of  its  road  does  not  affect 
the  organization  of  the  company,  and  non- 
compliance therewith  will  not  defeat  an  ac- 
tion to  recover  stock  assessments  against  a 
subscriber.  Penob§ct4  A  M.  Oo.  y.  WkUe, 
66  D.  257. 

Declarations  of  a  subscriber,  showing  his 
subscription  fraudulent,  and  not  accepted  in 
good  faith,  made  long  after  organization,  are 
not  admissible  to  show  that  uie  corporation 
was  not  duly  organized,  in  an  action  on  an- 
other stock  subscription.     lb. 

Maker  of  notes  given  for  stock  of  railroad 
company  subscribed  for 'upon  condition  that 
the  road  be  located  within  a  mile  of  a  cer- 
tain town,  and  which  were  executed  upon 
the  representation  of  the  company's  agent 
that  the  company  was  about  to  proceed  with 
the  performance  of  the  condition,  and  for 
the  purpose  of  enabling  them  to  do  so,  can- 
not, after  failing  to  pay  the  notes  at  ma- 
turity, set  up  the  mere  failure  of  the  company 
to  perform  the  condition,  since  it  is  evident 
that  such  performance  was  not  intended  to 
precede  the  payment  of  the  notes.  Keller  w. 
Johnmm,  71  D.  355. 

In  action  on  subscription  to  corporate  stock, 
it  cannot  be  pleaded  Uiat  there  was  no  such 
corporation,  the  defendant  being  estopped 
by  his  contract  to  deny  the  existence  of  the 
corporation.  A  nder»on  w.  NewcaMt  eie,  i?.  J?. 
Co.,  74  D.  218. 

Subscriptions  to  oertain  amount  of  corpo- 
rate stock  are  necessary  to  organization  of 
contemplated  eorporation,  and  for  that  rea- 
son and  purpose  are  valid  before  such  organ- 
isation, and  may  be  collected  afterwards;  and 
in  an  action  on  such  a  subscription,  the  de- 
fendant euuiot  set  np  the  non-existence  of 


the  corporation  at  the  time  of  making  ths 
contract.     lb. 

Defendant  cannot  set  np  a  secret  fraodu- 
lent  arrangement  by  which  other  snbscribeis 
were  to  nave  stock  upon  terms  ditferest 
from  those  specified  in  the  contract,  sack 
arrangements  being  of  no  avail  to  persons  ia 
whose  behalf  they  were  madsi  lb.;  &  B. 
Co,  V.  Bitile^,  58  D.  181. 

Receipts  bind  corporation  when  they  are 
given  by  its  officers  for  money  received  by 
Uiem  for  the  eorporation  from  a  member  ia 
the  ordinary  course  of  the  bnsinees  of  the 
corporation,  and  especially  so  when  they 
are  contained  in  a  uook  furnished  for  that 
purpose.  The  fact  that  it  contains  receipts 
tor  various  classes  of  payments,  snch  as  dnea, 
fines,  interest,  etc,  does  not  alter  the  rule. 
Nwth  America  Bldg.  Au'n  ▼.  SuUom,  78  D. 
349. 

A  secret  agreement  with  a  railroad  com- 
pany that  a  stock  subscription  of  defendant 
was  merely  to  be  colorable  is  a  fraud  upon 
other  subscribers  of  stock,  and  ia  not  a  de- 
fense. The  writen  subscription  should  be 
enforced  without  regard  to  such  secret  agree- 
ment.    Downie  v.  WkUe,  78  B.  731. 

A  guaranty  that  the  company  will  pay  in- 
terest on  stock  *'  as  soon  as  paid  ^  constitutes 
no  defense  to  action  against  stockholder  on 
his  contract  of  subscription,  although  the 
company  has  suspended  operations.  Miller 
V.  PiUshurgh  eic  R.  R.  Co.,  80  D.  67a 

Directors  of  a  corporation  whidi  has  been 
duly  put  into  existence,  who  are  elected  at  a 
meeting  of  the  stockholden  held  without  the 
limits  of  the  state  creating  -the  oorporation, 
but  who  accept  their  offices,  and  order  a  call 
for  payment  upon  subscripticos  to  stock,  be- 
come directors  de  fado,  nod  their  anthority 
to  act  as  such  cannot  be  questioned  collater- 
ally by  a  stockholder  in  an  action  against 
him  for  the  call  thus  made  without  showing 
a  judgment  of  ouster  against  them  in  a  direct 
proceeding  by  the  government  for  that  par- 
pose.  Ohio  etc  R.  R,  Oo.  v.  MePhermm,  86 
b.  128. 

It  is  no  defense  to  a  note  given  for  stock 
in  a  railroad  that  the  road  was  not  completed 
by  a  day  named  by  an  agent  for  the  road, 
upon  the  strength  of  which  represeutatioo 
the  note  was  given,  it  being  apparent,  how- 
ever, that  it  was  merely  the  <^inion  of  the 
agent.     Jaekson  v.  Slockbridje,  1M  D.  290. 

216.  Bvidence.  —  Xt  is  competent  evi- 
dence to  show  defendant  to  be  a  stockhoMer 
that  he  had  subscribed  for  some  shares;  that 
his  name  was  entered  upon  the  records  of  tlia 
corporation;  that  he  had  stated  that  he  bid 
taken  such  shares;  and  that  the  oorporatioo 
treasurer  had  offered  him  his  certificate 
therefor.  If.  H.  OenL  R.  R.  Co.  ▼.  /oAs«m» 
64  D.  300. 

Record  of  oorporation  showing  rot^uifits 
number  of  shares  subscribed  to  anthonae  its 
organisatioiif  together  with  the  ujudm  of  tki 
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mbscribera,  etc.,  to  have  been  dnlj  ascer- 
kained  and  reported  by  a  oommittee,  which 
report  was  duly  accepted,  is  sufficient  evi- 
dence of  dne  organization,  in  an  action  upon 
a  subscription  to  stock,  there  being  no  proof 
to  the  contrary.  Penobscot  R.  R.  Co.  t. 
White,  66  D.  257. 

Evidence  of  cirenmstances  of  stock  sub- 
scriber's attendance  at  meeting  of  directors, 
at  which  certain  assessments  were  made,  and 
of  his  signing  the  call  therefor,  is  immaterial, 
in  an  action  to  recover  assessments,  su'^h 
meeting  having  taken  place  long  after  the 
organization  of  the  corporation,  and  after  its 
right  to  make  assessments  had  been  per- 
fected.   Ih. 

Stock -subscriptioti  book  of  corporation  for 
shares  required  to  be  subscribed  for,  before 
any  assessment  could  be  levied,  is  ^^ma  facie 
evulence  that  the  number  of  shares  requisite 
for  an  assessment  had  been  subscribed  for, 
in  an  action  to  recover  the  amount  of  an  as- 
sessment laid,  where  such  book  came  into 
the  possession  of  the  corporation  immediately 
on  its  organization,  and  which  book  had  al- 
ways been  treated  by  them  as  showing  the 
number  of  shares  subscribed  for,  and  on  the 
faitli  of  which  the  said  assessment  was  laid. 
Marlborough  Branch  R.  R,  Co.  v.  Arnold,  69 
D.  279. 

Call  for  payment  of  installment  on  stock 
in  thirty  days  from  date,  and  every  thirty 
days  thereafter,  is  evidenced  by  a  resolution 
of  the  board  of  directors  requiring  stockhold- 
ers "  to  pay  an  installment  of  ten  per  cent 
everv  thirty  days  on  all  cash  subscriptions 
until  the  whole  subscriptions  are  paid." 
IleoMm  V.  CindnnaU  etc,  R.  R.  Co.,  79  D.  430. 

Existence  of  corporation  may  be  proved 
by  copy  of  articles  of  association,  certified 
by  the  secretary  of  state,  in  a  suit  brought 
npon  the  preliminary  articles  for  a  subscrip- 
tion to  stock,     lb. 

217.  Amount  of  recorexy.  ->  A  by-law 
providing  for  addition  of  tea  per  cent  per 
month  to  the  amount  of  unpaid  assessments 
is  invalid  where  the  charter  provides  that 
the  amount  of  unpaid  assessments  —  which, 
of  course,  includes  simple  interest  —  shall  be 
recovered  by  action,  for  a  by-law  cannot  add 
to  the  rule  of  damages  fixed  by  the  charter; 
but  a  verdict  for  the  amount  of  assessments, 
with  ten  per  cent  per  month  interest,  will  be 
allowed  to  stand  upon  the  condition  that  the 
plaintiffs  release,  upon  the  record,  the  excess 
of  the  verdict  over  the  amount  of  the  assess- 
ments and  simple  interest.  National  MuL 
F.  Inn.  Co.  v.  YeomanSt  86  D.  610. 

2 18.  Esjoining  Juds^ment.  —  A  court 
of  equity  will  enjoin  a  judgment  at  law  ob- 
tained by  a  corporation  for  installments  due 
on  subscription  for  capital  stock,  by  an  agree- 
ment which  the  corporation  had  violated; 
and  compel  it  to  restore  what  has  been  paid 
under  such  agreement.  Frankfort  8.  T.  Co. 
▼.  CkurckUi,  17  D.  109. 


CGBREGTINa. 

Answer  of  witness,  see  Witkkssbs,  109. 
Instructions,  see  TkiaXj,  191. 
Verdicts,  see  T&iaLh  109-206. 

9—  aUo  Amkndmkiit. 

OOBKOBOBATION. 

Of  aooomplices,  see  WiTNBasBS,  93,  M. 

Of  prisoner  8  confMsion,  see  Evidimcb,  HC^ 

177. 
Of  proseoatriz,  m«  Bioamt,  7;  Raf%  12; 

Sbduotion,  19. 
Of  witnesses,  sea  Witnbssbb,  90-94. 

OOBBUPTION. 

Of  arbitrator,  impeachment  of  award  for,  see 

Arbitration,  etc.,  39. 
Liability  of  arbitrator  for,  see  Arbitratioh, 

etc,  41. 

OO-SEBVANTS. 

Who  are,  see  Mastrr  and  Servant,  17-20; 
Railroad  Companibs,  107. 

Master,  when  liable  for  act  of,  see  Master 
AND  Servant,  15-21;  Railroad  Com- 
panies, 105-109. 

COSTS. 

[Includes  the  right  to  costs,  the  power  to  grftnt 
or  withhold  them,  the  proper  amount  and  how 
ascertaiaed,  the  adjustment,  and  the  enforce* 
ment  of  costs,  in  actions  both  elril  and  eriminid. 
Other  titles,  where  the  subject  of  costs  is  inciden- 
tally treated,  are  referred  to  below.] 

Allowance  of,  to  representative^  see  Exxcv- 
tore,  etc,  137. 

Competency  of  person  liable  for,  as  a  wit- 
ness, see  WiTNESSia,  34. 

Granting  new  trials  on  payment  of,  see  New 
Trial,  55. 

In  attachment,  see  Attaohmbnt,  107. 

In  divorce  cases,  see  Marriage  and  Di- 

▼ORCB,  92. 
In  foreclosure  soits,  see  also  Mortoaoss,  89. 
In  suits  against  personal  repre^ntatives,  see 

Exeoutors,  eta,  177,  178. 
In  suits  by  or  against  infante,  see  Inpantb^ 

00. 
In  suits  by  personal  representatives,  see  Ex- 

bcutors,  etc,  160. 
In  suits  for  dower,  see  Dower,  55. 
In  suits  on  bills  or  notes,  see  BiLifl  and 

Korsa,  300. 
In  snits  on  injunction  bonds,  see  Injunc- 
tion, 68. 
On  appeal  from  justice's  oourt^  see  Jusnci 

OF  THE  Peace,  39. 
Shorifif,  when  liable  for,  see  SHERins,  21. 
When  may  be  included  in  jieri  faciae,  see 

Execution,  8. 

1.  Bight  to  costs  — Powers  of  legis- 
lature. —  There  is  no  vested  right  to  costs 
which  cannot  be  divested  by  an  act  of  the 
legislature,  unless  a  judgment  for  them  has 
been  already  rendered.  QrioL  ▼•  IV*iuember§ 
School  District,  98  D.  237. 
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d.  Discretionary  powers  as  to,  at 
law.  —  Vermoot  courts  have  same  discretion 
in  allowing  or  refusing  costs  as  the  English 
oonrts.     Hart  v.  SJdimer,  42  D.  600. 

8.  in  equity.*  —  The  allowanoe  or 

disallowance  of  costs  in  snits  in  chancery  is 
discretionary  with  the  conrt.  CowUa  y,  Wf'  't- 
man,  25  D.  60;  Pearce  y.  Cfiastain,  46  D.  423; 
Blue  r.  Blue,  87  D.  267. 

In  respect  to  costs,  an  appellate  oonrt 
does  not  interfere  usually  witn  the  decision 
of  the  chancellor.  Sanborn  t.  KiUredge,  60 
D.  68. 

For  filing  an  unnecessarily  gross  and  in- 
delicate petition  for  divorce,  the  coart  taxed 
the  costs  upon  plaintiff's  attorney.  Heldf 
that  the  court  had  a  right  to  exercise  such 

t>ower  in  its  discretion,  and  that  the  appel- 
ate  oourt  can  only  interfere  in  case  of  an 
abuse  thereof.     Brown  v.  Brown,  58  D.  641. 

Discretion  of  equity  in  awarding  costs  is 
presumed  to  have  been  properly  exercised, 
there  being  no  evidence  to  the  contrary. 
Wainmj  V.  Kinnard,  60  D.  216. 

4.  Waiver  by  accepting  payment  of 
debt.  —  If  a  creditor,  after  commencing  an 
action  to  recover  his  debt,  accepts  payment 
of  the  amount  due,  he  cannot  proceed  with 
the  action  to  recover  costs.  Oeuter  Threshing 
Madiine  Co,  v.  Snuth,  17  R.  494;  BueU  v. 
Fiowen,  12  R  414. 

Defendant  cannot  avail  himself  of  defense 
of  payment  after  the  oommencement  of  the 
suit,  unless  he  also  pays  the  costs  as  well  as 
the  debt.     Stevens  v.  Briggs,  39  D.  209. 

0.  Bight  to  costs  in  actions  at  law, 
generally.  — Costs  were  not  recoverable 
at  common  law.  Hart  ▼.  Skinner,  42  D. 
500. 

Costs  against  sureties  of  the  claimant  of 
property  cannot  be  awarded  in  a  proceeding 
to  try  the  right  of  property.  Hooper  v.  Pair, 
29  D.  258. 

Assignee  may  recover  from  his  assignor 
the  costs  expended  by  him  in  the  prosecution 
of  an  unfounded  claim,  falsely  represented 
by  the  latter  to  be  valid.  CariwrigfU  v.  Oar' 
penfer,  40  D.  66. 

For  errors  occurring  in  ex  parte  proceed- 
ings, absent  parties  who  have  not  been  sum- 
moned are  not  to  blame,  so  as  to  disentitle 
them  to  costs.  Coneklin  v.  Coddington,  72  D. 
393. 

6.  When  plaintiff  entitled.  —  Costs  are 
allowed  at  law,  although  the  plaintiff  re- 
covers a  part  only  of  his  demand;  unless  the 
defendant,  prior  to  the  comeucement  of  tlie 
action,  tendered  the  sum  due.  Saunders  v. 
Frost,  16  1).  394. 

If  the  defendant  pay  money  into  court 
either  upon  the  whole,  or  any  single  count 
in  the  aeclaration,  he  must  pay  costs  up  to 
the  time  when  the  money  is  paid  in,  altboagh 
the  plaintiff  should  proceed  and  recover  no 

*  Note  on  allowance  of  cosU  at  law  and  in 
equity,  lA  i>.  iO&-4ll7. 


more  than  the  amount  paid  in.     SiaU  BaA 
V.  Holeomb,  11  D.  549. 

Costs  where  there  is  a  plea  pttie  dorms 
continuance,  which  sets  forth  a  trne  and  valid 
defense,  are  to  be  adjudged  to  plaintiff  to  th« 
time  of  plea  pleaded.  HiU  ▼.  Laeey,  36  D. 
440. 

Assignee  will  be  allowed  costs  of  an  actios 
of  trespass  brought  by  him  in  good  faith  to 
recover  property  assigned  to  him,  although  lt« 
fail  in  such  action.  PeiUbom  r.  SievenM,  38 
D.  57. 

The  sum  in  oontroversy,  to  give  oonrt  joris- 
diction,  is  the  sum  demanded  in  the  com- 
plaint, under  the  Pennsylvannia  statute,  and 
if  that  is  sufficient,  but  is  reduced  below  the 
required  amount  by  set-olb,  the  conrt  never- 
theless has  jurisdiction,  and  the  plaint.f  la 
entitled  to  costs.  OdeU  t.  OulberL  42  U. 
317. 

7.  When  defendant  entitled.  ~  Costs 
were  not  awarded  to  a  successful  defendant 
at  the  common  law.  They  were  first  giren 
by  a  statute  of  Henry  YlII.,  but  only  ia 
actions  for  wrongs  personally  done  to  tba 
plaintiff,  or  in  actions  upon  contracts  sup- 
posed to  have  been  made  between  the 
plaintiff  and  some  other  person.  ThunKsm 
V.  Shouse,  33  D.  473. 

Defendjant  is  not  entitled  to  judgment  for 
costs  against  a  plaintiff  suing  in  outer  droit, 
for  a  breach  of  a  contract  made  with  the 
deceased  person  whom  he  represents;  bnt  a 
personal  representative  who,  aa  snch,  sues 
on  a  cause  of  action  for  which  suit  either 
should  or  might  have  been  brought  in  his 
own  individual  right  or  character,  may  have 
judgment  for  costs  awarded  against  him,  to 
be  levied  de  bonis  te$tatori$,  d  «3  sen,  de  bimis 
propriit.     lb. 

Where  plaintiff  rejected  offiar  by  defendant 
to  be  defaulted  for  a  certain  sum,  and  plain- 
tiff recovered  judgment  for  a  smaller  so  in 
than  that  specified  in  the  offer,  the  oobts  of 
defendant  arising  subsequently  to  the  filing 
of  the  offer  will  Im  allowed  and  set  off  a^^ainst 
the  sum  offered,  plaintiff  taking  judgment 
for  the  balance,  together  with  costs  accruuig 
to  the  time  the  action  was  filed,  ^loss  v. 
W(nU,  52  D.  621. 

One  who  is  summoned  as  trustee,  and  dis- 
closes at  first  term,  is  entitled  to  his  costs, 
and  authorised  to  deduct  the  amount  thereof 
from  the  amount  in  his  hands.  And  he  can- 
not be  deprived  of  them  by  any  mere  infoi^ 
mality  in  the  record,  or  misprision  of  the 
clerk,  in  omitting  to  recite  in  the  judgment 
the  silowance  oi  such  costs.  Lewis  v.  Ro^ 
59  D.  49. 

8.  Actions  for  flowing  lands.— Under 
a  statute  allowing  costs  when  the  title  to 
land  may  come  in  question,  plaintiff  is  en- 
titled to  costs,  in  an  action  of  trespass  for 
overflowing  lands,  if  defendant  sets  up  s 
right  to  overflow  the  Land  under  certain 
deeds  which  he  offers  in  svidsnoi^  bot  whieb 
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the  jury  find  do  not  ambraeo  the  Unds  oTer- 
flowed  by  him.  ffutd  t.  Morrii^  22  D. 
483. 

To  enttUe  the  plaintiff  to  coeii  in  an  action 
for  ovexAowing  nit  landa,  it  mnut  be  shown 
that  the  right  to  the  dircMst  oae  by  entry  on 
anoUier's  land  oame  directly  in  controveny; 
the  statnte  doee  not  apply  to  caaes  of  mere 
consequential  iDinries  from  the  manner  in 
which  one  uses  his  own  land.  Clumdler  t. 
Duane,  25  D.  678. 

Defendant  is  entitled  to  costs  where  plain- 
tiff does  not  recover  more  than  fifty  dollars 
in  an  action  for  overflowing  his  land,  although 
a  parol  license  so  to  do  oame  in  question  on 
the  triaL     /A. 

0.  Sight  to  costs  in  equity,  gener- 
ally. »-  In  equity,  costs  are  awarded,  iu  the 
discretion  of  the  court,  to  either  party  as 
justice  may  require;  but  the  litigant  who 
succeeds  in  equity  is  prima  /ode  entitled  to 
his  ocsts;  and  the  one  who  fails  must  show 
affirmatively  some  reason  why  costs  should 
not  be  allowed  against  him.  8auHder§  v. 
Frwi,  16  D.  394. 

Costs  in  equity  where  both  parties  are  in 
fault  will  not  be  allowed  to  either.     lb. 

Costs  may»  in  chancery,  be  refused  to 
either  party,  where  the  complainant  came 
into  that  court  improperly  and  unneceasarilv, 
although  the  defenaant  interposed  no  ob- 
jection to  the  jurisdiction  of  the  court  and  a 
decree  was  entered  on  the  merits.  Bank  qf 
UHea  T.  Menereau,  49  D.  189. 

Coats,  where  conduct  is  unconscientious 
and  oppressive,  will  be  awarded  to  the  party 
injureil    McNeU  v.  CaU,  51  D.  188. 

Bonajide  purchaser  will  not  be  charged 
with  complamant's  costs  when  he  defends 
against  a  suit  brought  to  recover  the  prop- 
erty purchased,  and  fails.  Byen  v.  Fowler, 
64  D.  271. 

Costs  of  both  parties  may  be  charged  upon 
estate  where  there  was  probable  cause  for 
ooutosting  the  validity  of  a  will,  as  shown 
by  the  conduct  of  the  testator.  Clapp  t. 
FullerUm,  90  D.  681. 

10.  When  complainant  is  entitled.  ~ 
When  a  bill  is  filed  for  payment  of  a  legacy, 
and  defendant  has  no  right  to  resist  its  pay* 
nient,  he  will  be  liable  for  costs.  Olen  t. 
Fiaeher,  10  D.  310. 

Parties  defendant  in  a  suit  to  quiet  title 
to  lands,  who  contest  plaintiff's  right,  will 
be  compelled  to  pay  costs  of  the  contest  bv 
them  unnecessarily  enlarged  and  increaseii. 
Biiyht  V.  Bankg,  17  D.  136. 

Party  unnecessarily  filing  a  bill,  without 
the  diieetion  of  the  court,  where  he  might 
have  had  relief  by  petition  in  another  suit, 
is  not  entitled  to  costs.  De  la  Vergne  w. 
Svaittm,  19  D.  411. 

Costs  of  exceptions  may  be  awarded  to 
plaintiff  in  Maryland,  under  the  statute,  on 
.a  mere  bill  of  discovery,  where  he  has  beeu 
put  to  the  expense  and  trouble  of  extracting 


a  sufficient  answer,  and  pruning  away  its 
impertinences.     Prict  v.  lymn^  *J2  D.  279. 

Complainant  who  shows  himself  entitled 
to  some  relief,  altbongh  only  part  of  the  re- 
lief sought,  is  entitled  to  costs.  BuUer  v. 
TripkU,  26  D.  136. 

Complainant  will  be  taxed  with  costs 
where  he  could  have  obtained  the  relief  to 
which  he  is  entitled  without  a  resort  to 
equity.     Langdon  v.  Hoane^  41  D.  60. 

11.  Defendant,  when  entitled.  — 
Plaintiff  must  generally  pay  all  the  costs  of 
defendant  on  a  bill  of  discovery.  Price  ▼. 
Tyeon,  22  D.  279. 

Defendant  setting  up  an  unfounded  claim 
is  not  entitled  to  costs.  De  la  Vergne  v. 
EverUon,  19  D.  411. 

Where,  upon  the  overruling  of  a  demurrer 
to  one  of  the  pleas  of  defendant,  he  does  not 
ask  for  the  costs  of  the  issue  of  law,  he  cannot 
complain  because  no  judgment  for  such  costs 
is  rendered.  Richardaon  v.  8L  Joaeyh  Iron 
Co.,  33  D.  460. 

19.  Interveners,  when  entitled.  —  In 
an  action  brought  by  the  attorney-general 
against  an  insolvent  Ufe  insurance  company, 
resultin£[  in  a  judgment  of  dissolution,  and 
putting  it  in  the  hands  of  a  receiver,  inter- 
vening policy  holders  are  not  entitled  to 
costs  out  of  the  fund.  AUorney-Otnercd  v. 
N.  A.  L\f€  Ins.  Co.,  43  R.  648. 

18.  Foreclosure  suits.* — A  mortgagee 
always  recovers  his  costs,  unless  it  appears 
that  the  suit  was  occasioned  by  his  unreason- 
able or  fraudulent  conduct,  in  which  case  he 
is  liable  for  costs.  Saundere  v.  Froet,  16  D. 
394. 

Where  a  mortgagee  first  brings  action  at 
law  on  bis  note,  and  afterwards  seeks  a  fore- 
closure of  his  mortgsge,  the  costs  of  the 
action  will  be  allowed  as  a  part  of  the  mort- 
gage debt     PeUibone  v.  Stevens,  38  D.  57. 

14.  BUI  of  costs,  and  affidavit 
thereto.  —  The  court  has  legal  discretion 
to  allow  amendment  of  a  cost-bill  and  the 
affidavit  accompanying  it^  and  party  cannot 
say  that  this  discretion  has  been  abused 
when  it  resulted  in  the  reduction  of  the 
amount  of  the  costs  as  to  hiuL  Bumham  v. 
Nays,  58  D.  389. 

Time  within  which  to  file  cost-bill  is  not 
enlarged,  after  the  expiration  of  that  time, 
by  granting  leave  to  amend  a  bill  duly  filed, 
as  the  amendment  relates  back  to  the  time 
of  filing  the  original  of  which  it  is  a  part.    fb. 

If  original  affidavit  to  cost-bill  be  a  nullity, 
defendant  should  treat  it  as  such,  and  take 
the  proper  steps  to  set  it  aside;  but  by  mov- 
ing to  retax,  he  brings  it  before  the  court  of 
his  own  motion,  and  it  is  proper  for  the 
court  to  grant  leave  to  amend  said  bill,  or  to 
make  such  other  order  as  in  its  discretion 
it  deems  necessary.     2b. 

Affidavit  to  bill  of  costs  can  be  mads  by 
■■■—  ...  ^ 

•  See  also  Mostsaobs,  aa 
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the  attorney  of  the  prevailing  party,  under 
the  statute.     Ih, 

10.  Wliat  fees  and  disbursements 
may  be  included.*  —  Pennsylyania  atatnte 
requiring  corporations  to  pay  counsel  fees  of 
plaintiffs  in  suits  against  them,  in  certain 
eases,  does  not  apply  to  a  suit  to  recoyer  the 
amount  of  coupons,  which  is  defended  on  the 
ffround  that  there  had  been  no  presentment. 
l^arth  Pa.  B.  R.  Co,  ▼.  Adamn,  93  D.  677. 

Tke/oUowmg  are  proper  items  <^  a  coH-hfll' 
Charges  for  witnesses  not  examined  on  the 
trial,  notwithstanding  the  statute  providing 
that  the  charges  of  not  more  than  two  wit- 
nesses to  any  one  fact,  shall  be  allowed,  if 
the  necessity  of  examining  the  witnesses  was 
obviated  only  by  admissions  of  the  opposite 
party  or  by  decisions  of  the  trial  court;  and 
the  party  wishing  to  revise  such  bill  of  costs 
must  show,  in  his  bill  of  exceptions,  that 
these  circumstances  did  not  exist.  Randolph, 
▼.  Perry,  27  D.  659. 

Necessary  costs  and  charges  actually  paid 
by  a  party  in  the  course  of  the  case,  includ- 
ing expenses  incurred  in  executing  commis- 
sions for  the  examination  of  witnesses, 
notary's  fees,  and  traveling  expenses  of  wit- 
nesses who  lire  out  of  the  district  where  the 
case  was  tried.  Cox  v.  (7.  F.  A  M.  J.  Co.,  45 
D.  771. 

Money  paid  for  copies  of  deeds  necessary 
to  be  used  in  evidence  on  the  trial  in  proving 
title,  or  some  other  competent  fact.  Ela  v. 
Knox,  88  D.  179. 

Sheriff's  fees.  Walt(m  ▼.  Stigg,  93  D. 
680. 

The  following  are  not  proper  items:  Fees  of 
an  expert  for  examining  and  reporting  on  an 
account.     Rathbone  v.  Neal,  50  D.  579. 

Expenses  of  making  surveys  and  plans, 
needed  in  preparing  case  for  trial,  oven 
where  the  plans  are  used  on  the  triaL  JSla 
v.  Knox,  88  D.  179. 

16.  Double  costs — Damages  and  ex- 
penses in  addition  to  costs.  —  Double 
costs  must  be  allowed  to  a  school  district 
collector  who  obtains  judgment  in  an  action 
against  him  for  an  official  act.  Reynolds  w. 
Moore,  24  D.  116. 

Expenses  of  plaintiff  beyond  his  taxable 
costs  may  be  allowed  to  him  by  the  jury  in 
trespass  and  in  other  actions  sounding  in 
damages.     lAnsley  v.  Bushnell,  38  D.  79. 

The  act  authorixing  five  per  cent  damages 
to  be  taxed  as  costs  against  the  losing  party 
in  litigated  canes  in  San  Francisco  operates 
equally  and  uniformly  upon  all  parties  upon 
whom  it  operates  at  all,  and  is  constitu- 
tional.    Corvnn  ▼.   Ward,  95  D.  93. 

17.  Adjustment  by  the  clerk.  —  Pre- 
vailing party  in  a  civil  action  is  entitle<l  to 
costs  which  follow  the  judgment  as  of  course, 
and,  practically,  are  incorporated  into  the 
judgment  by  the  clerk,  without  any  npecial 

*  What  items  of  expenbo  are  recoverable  as 
eosu,  see  note,  8S  P.  181-1S6. 


order,  unless  upon  objection  or  special 
inff.     LeuM  v.  Ross,  59  D.  49. 

Where  costs  to  which  a  party  is  entitM 
are  by  mistake  of  clerk  omitted  from  the 
iudginent,  the  record  of  the  judgment  may 
be  corrected  and  amended  so  as  to  show  that 
the  legal  costs  were  allowed,     /k 

Rule  as  to  adjustment  ef  costs,  where  de- 
fendant pays  into  court  amount  he  claims  to 
be  the  limit  of  plaintiff's  right  to  recover, 
stated.     Drew  ▼.  TowU,  64  D.  909. 

18.  Exceptions  to  taxation.  —  Where 
finaT  judgment  has  been  rendered  for  defend- 
ant, judicial  power  is  exhausted;  and  nothiog 
remains  to  be  done  but  to  tax  the  costs, 
which  requires  merely  the  exercise  ef  minis- 
terial powers.  If  the  costs  are  taxed  and 
adjudicated  at  the  same  term,  either  party 
dissatisfied  may  except,  but  not  so  if  taxed 
afterwards  when  the  party  selects  his  tribu- 
nal; and  both  parties  must  submit  to  its 
decision.     Shepherd  ▼.  Rnnti^  77  D.  225. 

Judge  at  nisi  prhts  has  no  discretion  to 
order  action  brought  forward  at  a  subsequeot 
term  to  that  at  which  a  final  judgment  has 
been  rendered  therein,  so  as  to  giro  a  negli- 
gent party  an  opportunity  to  except  to  the 
decision  of  a  tribunal  that  he  himself  has 
selected  in  the  taxation  ef  costs.     /&. 

19.  Betaxation. — A  proceeding  to  retax 
costs  is  not  a  separate  suit,  but  a  motion  in 
the  cause  in  which  the  coats  are  awarded. 
WaWon  V.  Sugg,  93  D.  580. 

Motion  to  retax  costa  which  have  beeo 
made  out  by  the  clerk  is  in  the  nature  of  an 
appeal  from  his  decision  to  Uie  court*     /&. 

In  the  absence  of  positive  error  shown  by 
the  record  on  appeal,  it  will  be  presumed 
that  the  ruling  ot  the  lower  conrt  in  refus- 
ing to  retax  costa  was  correct.  A  statement 
of  facta  in  the  brief  of  counsel  will  not  sup- 
ply the  deficiency  in  the  record.  MiuktU  v. 
Bromberger,  90  D.  650. 

20.  J'udsrment  for  costs,  and  liov 
enforced. — Judgment  for  plaintiff  to  re- 
cover coeto  only,  without  damafcea,  is  errone- 
ous.    Stevens  v.  Briqgs,  39  D.  209. 

Costa  of  a  first  action  should  be  paid  before 
proceeding  with  a  second  action  for  the  same 
cause,  but  this  is  in  the  discretion  of  the 
court.     Miller  r,  Oriee,  44  D.  271. 

Judgment  for  costa  in  a  partition  proceed- 
ins:  is  a  valid  and  subsisting  judgment*  and 
will  support  an  execution  sale.  That  the 
parties  had  sixty  days  within  which  to  pay 
said  costa  before  execution  issued  does  not 
make  the  judgment  conditional.  SproU  ▼. 
Reid,  56  D.  549. 

Where  an  olographic  will  proposed  for 
probata  by  the  person  named  as  execntor 
therein  is  adjuoged  defective  for  want  of 
proper  signature,  the  costa  thereby  incnrred 
must  be  paid  out  of  the  funds  of  the  estate. 
Roy  V.  Roy,  84  D.  696. 

A  citizen  of  North  Carolina  who  authorises 
suit  to  be  brought  ia  Texas  is  personally 


COSTS  -  CO-TfiKAKcnr.  1.  I. 

Pot  tnd#x  to  Kot#0  hi  Ainerl«im  Deelsloim  nnd  Ain«rfle*n  Reports.  n^%  |>p. 


011 


ft  952. 


liable  for  costii  adjudged  against  him,  and  a 
jndgment  therefor  iiia>  be  enforced  in  North 
Uarolina  as  a  valid  foreign  judgment.  Wat- 
ton  V.  Sugg,  93  D.  680. 

2 1.  Security  fo;r  costs.  —  Motion  to  rule 
plamtiff  to  give  aecurity  for  costs  comes  too 
late  when  made  after  the  jury  were  sworn; 
such  a  motion  should  be  made  liefore  the 
jury  are  sninmoned  in  the  case.  IVaUaee  v. 
CoUins,  39  D.  359;  Si.  Louui  etc  R.  It  Co.  v. 
South,  92  D.  103. 

In  ordinary  actions,  a  justice  of  the  peace 
has  not  power  to  require  that  plaiutiff  shall 
give  security  for  coats.  Oordon  v.  Elliaon, 
74  D.  363. 

The  right  of  defendant  in  equity  to  require 
security  for  oosts  from  complainant,  mIio  is 
resident  abroad,  does  not  rest  upou  the  pro- 
visions of  the  statute  alone.  It  is  an  aiicifut 
and  well-established  rule  that  on  the  appli- 
cation of  defendant,  the  court  will  onler 
such  a  complainant  to  give  security  for  costs, 
and  in  the  mean  time  will  direct  all  pro- 
ceedings  to  be  stayed.  Neumuin  v.  Land' 
rme^  82  D.  249. 

It  is  not  necessary  in  such  a  case  that 
complainant  should  reside  out  of  the  state  at 
the  time  of  tiling  his  bill;  the  order  will  he 
granted  if  complainant  goes  abroad  to  reside 
after  the  commencement  of  the  suit.     /6. 

Defendant  waives  the  right  to  require 
security  for  costs  from  non-resident  com- 
plainant, by  taking  any  step  in  the  cause 
after  notice  of  the  non-residence.     Jb. 

Affidavit  on  application  for  the  order  on 
the  ground  of  his  removal  from  the  state 
since  the  commencement  of  the  suit  must 
show  clearly  that  defendant  was  not  aware 
of  the  removal  at  the  time  of  taking  the 
last  step  in  the  cause.     lb. 

22.  Oosts  on  appeal  or  error.  —  Costs 
upon  appeal  will  only  l>e  given  to  those  who 
prosecute  the  appeal,  and  not  to  those  who 
compromise  during  its  pendency,  notwith- 
standing the  judgment  is  reversed  as  to  all. 
Nel9on  V.  Clay,  23  D.  387. 

Where  a  will  has  been  correctly  construed 
by  the  decree  of  the  court  below,  the  appel- 
lant, who  fails  in  reversing  such  decree,  will 
be  personally  charged  with  the  costs  on  ap- 
peal, except  in  very  special  cases.  MowaU  v. 
Carow,  32  D.  641. 

Costs  in  court  below  were  allowed  respond- 
ent, but  he  was  required  to  pay  costs  of  ap- 
peal, where  the  judgment  was  affirmed  m 
part  and  reversed  in  part.  Colt  v.  Stoaiiston, 
62  D.  288. 

Costs  will  not  be  awarded  to  either  party, 
where  the  point  on  which  the  judgment  ap- 
pealed from  is  moditied  was  not  nia<le  in 
the  court  below.  Herney  v.  Superviaors.  82 
D.  713. 

Prevailing  party  is  entitled  to  his  costs  on 
appeal,  although  the  error  for  wiiich  the 
judgment  below  is  reversed  is  merely  tech- 
aioal,  and  his  defense  seems  to  be  frivolous, 


and  merely  for  delay.     Afavrkh  v.  Orier,  93 
D.  373. 

A  decree  being  reformed  in  the  appellate 
.  court,  on  cross-appeals,  each  party  was  de- 
creed to  pay   hia  own  costs.     Rimjgold  v. 
RingrfoUi,  18  D.  250. 

Where  a  judgment  is  reversed  on  a  writ 
of  error  and  a  new  trial  granted,  with  costs 
to  abide  the  event,  and  the  party  on  the  sec- 
ond trial  again  obtains  judgment,  he  cannot 
recover  the  costs  of  defending  the  previous 
writ  of  error.  People  v.  Common  Pleoi,  28 
D.  496. 

28.  Costs  in  criminal  cases.  — A  crim- 
inal, sentenced  to  fine  and  imprisonment  and 
to  tiie  payment  of  costs,  who  receives  a  gen- 
eral pardon  from  the  governor,  continues 
liable  for  the  costs.  E^iep  v.  Lacy,  14  R. 
498;  State  v.  Monney,  21  R.  487. 

A  judgment  of  the  federal  supreme  court 
against  the  st'ite  of  Wisconsin,  for  costs  in  a 
criminal  action,  does  not  constitute  a  just 
claim  against  the  state  within  the  statute 
conferring  on  the  state  courts  jurisdiction  of 
actions  against  the  state.  Noyea  v.  State, 
32  K  710. 

OO-^SURETrBS. 
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00 -TENANCY. 

[Includes  the  nature  and  incidents  of  'olnt 
owuenthip  of  property,  real  or  personal,  by  two 
or  more  persouB  holding  a.M  tenants  in  common, 
joint  tenants,  or  coparceners.] 

Adverse  possession  between  tenants  in  com- 
mon, see  also  Advkrss  Posskssion,  2. 

What  constitutes  waste  as  between  co-ten- 
ants, see  also  Wastb,  3. 

I.  Tenants  in  Common. 

1 .  Of  Personal  Property, 

2.  Of  Real  Property. 
II.   Joint  Tenants. 

III.     COPARCKNERS. 

I.  Tenants  in  Common. 
1.  Of  Personal  Property. 

1.  Who  are.  —  A  tenancy  in  common 
arises  when  the  owner  of  hogs  delivers  them 
to  another  person,  who  agrees  to  fatten  them 
on  the  shares.     Sheldon  v.  Skinner,  21  D.  161. 

A  tenancy  in  common  of  the  boundary 
fence  exists  between  owners  of  adjoining 
estates  who  have  erected  it  at  joint  expense. 
Gibson  v.   Vaughn,  23  D.  143. 

Several  perdons  may  together  own  a  thing 
without  being  co-tenants  thereof.  McCon* 
nel  V.  Kihfje,  92  D.  93. 

Where  A  enters  into  an  agreement  with  B 
to  save  from  a  wrecked  vessel  as  much  of  the 
cargo  as  could  be  saved,  and  B  agrees  to 
allow  him  for  his  services  a  percentage  of 
the  property  saved  as  compensation,  and  in 
pursuance  of  such  agreement,  A  recovers 
from  the  wreck  a  portion  of  the  cargo,  A 
and  B  are  tenant*  in  common  of  the  prop. 
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erty  bo  saved,  and  the  undivided  share  of  A 
is  liable  to  be  seized  by  the  sheriff  nnder  a 
warrant  of  attachment.  Boylston  Iru,  Co.  t. 
Dapia,  12  R.  624. 

d.  Bights  and  liabilities  incident  to 
the  relation.  —  A  co< tenant  of  two  or  more 
chattels  has  no  authority  to  partition  or 
divide  them  without  the  assent  of  his  co- 
tenants.     Sheldon  v.  Sldnner,  21  D.  161. 

One  of  several  owners  of  personal  property 
in  actual  possession  thereof  may  maintain  it 
against  the  others;  his  possession  is  deemed 
in  law  to  be  the  possession  of  all  the  owners, 
and  there  is  no  specific  remedy  by  which  he 
can  be  compelled  to  deliver  the  possession 
to  the  others.  Soutkworth  v.  SmMh,  71  D. 
72. 

The  undivided  interest  of  a  tenant  in 
common  of  chattels  may  be  seized  and  sold 
by  an  officer  under  attachment,  if  the  prop- 
erty is  severable;  and  if  the  tenant's  share 
is  exempt  from  such  seizure,  he  may  main- 
tain his  action  alone  to  vindicate  his  exemp- 
tion riffhts.     Newton  v.  Howe,  9  R.  616. 

8.  £iability  of  co-tenant  for  conver- 
sion  of  chattel  owned  in  common.  — 
One  co-tenant  may  maintain  trover  against 
another  for  the  conversion  of  their  common 
property.  Bell  v.  Lyman^  15  D.  83.  And 
this,  whether  he  converted  it  by  its  sale  or 
by  such  an  act  of  appropriation  as  will,  by 
its  nature,  finally  preclude  the  other  party 
from  any  future  enjoyment  of  it.  Dtlaney 
V.  Root,  97  D.  62. 

One  co-tenant  may  maintain  trover  for  his 
interest  against  his  fellow  who  misuses  the 
joint  property  by  appropriating  it  to  uses  for 
which  it  was  not  designed,  and  refuses  to 
apply  it  to  the  purposes  for  which  it  was 
held  by  both.  Agnew  v.  Johnson,  55  D.  565. 
S.  P.,  Bedinffton  v.  Chase^  82  D.  189. 

Trover  will  lie  by  one  co-tenant  against 
another,  where  the  latter,  being  bound  by 
contract  to  deliver  and  divide  the  joint  prop- 
erty at  a  certain  place,  appropriates  it  to  his 
exclusive  use  under  a  claim  of  exclusive 
right,  and  under  circumstances  which  render 
a  division  and  delivery  in  the  manner  agreed 
practically  impossible.  Bipky  v.  Darns,  90 
D.  2G2.     S.  P.,  Fiquet  v.  Allison,  86  D.  54. 

The  doctrine  that  there  can  be  no  con- 
version between  co-tenants  applies  to  things 
which,  in  their  nature,  are  so  far  indivisible 
that  the  share  of  one  cannot  be  distinguished 
from  that  of  another,  and  not  to  such  articles 
as  grain  or  money,  which  are  susceptible  of 
convenient  division.  Fiquet  v.  Allison,  86  D. 
64. 

Trover,  as  a  general  rule,  will  not  lie  in 
favor  of  one  tenant  in  common  against  his 
eo- tenant;  the  possession  of  one  is,  in  law, 
the  possession  of  both.  Hall  v.  Page,  48  D. 
235;  Farr  v.  Smith,  24  D.  162. 

One  of  two  tenants  in  co  nmon  of  chattels, 
who  maintains  possession  thereof,  and  does 
what  ii  necessary  to  preserve  thein  from  loss 
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and  depreciation,  will  not  be  deemed  guilty 
of  a  conversion,  nor  liable  in  trover  at  the 
suit  of  the  oo-tenanty  although  he  acted 
against  the  latter's  consent.  Kilgore  v. 
Wood,  96  D.  440. 

Tenant  in  common  cannot  maintain  trover 
again&t  his  co-tenant  without  proving  a  loss, 
destruction,  or  sale  of  the  article  by  his  oo- 
tenant.     Gilbert  v.  Diikerson,  22  D.  592. 

Distributees  are  tenants  in  common  of  aa 
intestate's  personalty  before  distribotioo, 
and  where  one  takes  possession  of  the  whole 

groperty,  unless  it  be  sold  or  destroyed  by 
im,  trover  will  not  lie  against  him  in  favor 
of  a  co-tenant.    Hyde  v.  Stone^  18  D.  601. 

Trespass  will  not  lie  for  one  tenant  ia 
common  of  a  chattel  or  fixture  against  his 
co-tenant  for  its  appropriation  or  removal 
Oihwn  V.  Vaughn,  23  D.  143. 

Where  plaintiffs  raised  a  crop  of  grain  on 
shares  upon  defendant's  land,  and  defendant 
takes  possession  of  the  entire  lot,  and  refuses 
to  fulfill  his  contract  of  giving  np  a  portion 
to  plaintiflEs,  and  his  conduct  ahows  a  deter- 
mination to  keep  their  share,  he  ia  bonnd  to 
pay  for  it,  and  plaintiffs  may,  by  their  ooa- 
sent,  convert  the  transaction  into  a  sale,  and 
maintain  assumpsit  for  the  price  ol  their 
grain.     Fiquet  v.  Allison,  86  D.  54. 

Plaintiff  and  defendant  agreed  to  farm  de- 
fendant's land,  each  to  furnish  one  half  the 
seed  and  manure,  and  to  do  certain  propor- 
tions of  the  work,  whereupon  the  crop  was 
to  be  equally  divided  between  them.  Hey 
duly  entered  upon  the  performance  of  this 
agreement,  but  later  defendant  refused  to 
proceed,  and  when  plaintiff  came  to  perform 
part  of  his  work,  defendant  refused  to  pSEr> 
mit  him  upon  the  land.  When  the  crop  was 
ripe,  plaintiff,  without  defendant's  consent^ 
went  upon  the  land,  out  it,  and  put  it  ia 
stacks;  when,  without  his  consent^  defend- 
ant in  the  night  removed  it,  and  afterwarda 
fed  it  to  his  cattle.  Plaintiff  had  not  de- 
manded a  division  of  the  crop  previoos  to 
its  having  been  carried  away.  Held,  that 
plaintiff  and  defendant  were  tenants  in  com- 
mon of  the  crop,  and  that  defendant  was 
liable  to  an  action  for  conversion  of  pUia- 
tiff 's  share.     Delaney  v.  Boot,  97  D.  62. 

4.  for  its  destruction.— Trover 

will  lie  by  one  tenant  in  common  against 
another  for  the  loss  or  destruction  of  person- 
alty  while  in  his  possession.  Hyde  v.  Siomt, 
22  D.  582;  Guyther  r.  PeUijohn,  46  D.  499: 
Ixnoe  V.  MUler,  46  D.  188.  As  by  turning 
hogs  owned  in  common  into  the  street  ana 
thus  causing  their  loss.  Sheldon  r,  Ski$mer, 
21  D.  161. 

For  destroying  the  common  property, 
trespass  lies  by  one  co-tenant  against  an- 
other.    Herrin  v.  Shion,  29  D.  499. 

If  a  co-tenant  of  a  chattel  destroy  it»  it  is 
a  conversion  for  which  trespass  or  to^>ver 
will  lie.     Tuhhs  V.  Biehardwn,  27  D.  67a 

A  tenant   In  commoa   cannot 
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lroT«r  or  trespasa  against  his  co-tenant  in 
reference  to  personal  property,  unless  there 
has  been  a  destmction  of  the  chattel,  or 
each  a  disposition  thereof  as  is  tantamount 
thereto.  Welch  t.  Clark,  36  D.  868;  Luccu 
T.  Wamm,  24  D.  2266;  Sanbom  t.  Morrill,  40 
D.  701;  Haokt  t.  Mom^  67  D.  569. 

No  demand  is  necessary  by  one  tenant  in 
oommon  of  a  chattel  before  commencing  an 
action  against  his  co-tenant  for  a  destruction 
of  the  common  property.  Ouyther  w.  Petti- 
i6hn,  45  D.  499. 

In  trover  hj  a  tenant  in  oommon  of  chat- 
tels against  his  co-tenant,  where  the  defend- 
ant produces  some  of  the  articles,  and  admits 
that  others  have  been  lost  or  destroyed,  but 
does  not  say  by  whom,  it  is  for  the  jury  to  de- 
termine whether  or  not  there  has  been  a 
conversion  by  the  defendant,  and  the  amount 
of  the  damages,  and  a  direction  by  the  court 
to  find  a  particular  sum  is  erroneous.  Hyde 
V.  SUme,  18  D.  501. 

5.   f6r  its  sale. —One  tenant  in 

oommon  of  personalty  may  sue  in  oMumjmt 
his  co-tenant,  who  hes  sold  the  common  prop- 
erty and  received  all  the  money.  Gardiner 
Ufg,  Co.  V.  Hecdd,  17  D.  248. 

An  exception  to  the  rule  that  trover  will 
not  lie  in  favor  of  one  tenant  in  common 
against  his  co-tenant  is,  where  there  is  a 
destmction  or  loss  of  the  common  property 
by  one  of  the  tenants;  another  exception  is, 
where  there  is  a  sale  of  the  whole  property 
by  one  of  the  tenants.  Hcdl  v.  Page,  48  D. 
235.  S.  P.  as  to  last  point,  Hyde  v.  Stone, 
18  D.  501;  Parr  v.  Smith,  24  D.  162;  Hutch- 
iruon  v.  Chcue,  63  D.  645;  Burbank  v.  Crooker, 
66  D.  470. 

Mingling  wheat  belonsing  to  two  persons 
in  common  bin,  with  the  knowledge  and 
assent  of  both,  makes  them  tenants  in 
common,  and  if  one  of  them  disposes  of  the 
whole  without  the  authority  of  the  other, 
he  is  liable  in  trover.  Nowlen  v.  C^lL  41  D. 
756. 

Sale  of  an  entire  chattel,  held  in  oommon 
by  one  of  two  co-tenants,  without  the  con- 
sent of  the  other,  is  oot  equivalent  to  a  de- 
struction.     Welch  V.  Clark,  36  D.  368. 

In  such  case  the  other  tenant  may  either 
disa£Brm  the  sale,  and  stand  a  co-tenant  with 
the  purchaser,  or  else  affirm  it,  and  call  the 
seller  to  an  accoanting  for  the  proceeds. 
Sanbom  v.  MorrUl,  40  D.  701. 

The  sale  of  less  than  the  whole  of  a  chat- 
tel by  a  tenant  in  common  is  not  a  conver- 
sion; whether  the  sale  of  the  whole  is,  qucere, 
Tu'>b$  V.  Richardson,  ti7  D.  670. 

A  teiiaat  in  common  is  not  divested  of 
Any  right  by  a  sale  by  his  co-tenaut,  but 
becomes  a  tenant  in  common  with  the  pur- 
chaser.     Welch  V.  Clark,  36  D.  308. 

A  tenant  in  common  cannot  maintain 
trover  against  his  co-tenant'ii  vendee  remain- 
ing in  possession  of  the  article;  or  against 
any  one  in  possession  of  the  property  by 


virtue  of  a  sale  under  him;  such  vendee  be- 
ing regarded  as  his  oo-tenaot.  Daim  t.  Gm»- 
ing,  39  D.  586. 

6.  Go-tenant's  right  of  action  againaft 
third  persons.  —  The  use  of  propertv  by  u 
stranger  in  partnership  with  one  of  the  ee- 
tenants  is  not  a  conversion;  nor  is  sudi 
stranger  or  his  partner  liable  for  a  conver- 
sion Mcause  the  propertjr  is  levied  npon  and 
sold  under  process  agamst  them.  Bell  v. 
Layman,  15  D.  88. 

Attachment  of  a  chattel,  held  in  oommon, 
on  a  process  against  a  co-tenant,  is  not  snch 
a  destruction  of  the  property  as  to  give  the 
other  tenant  a  right  to  an  action  of  trespgiss 
or  trover  against  the  attaching  creditor  or 
the  sheriff.  Welch  v.  Clark,  36  D.  368.  Bnt 
see,  as  to  sale  under  execution,  Bamt  v.  Jfc- 
Nairy,  40  D.  651. 

Therefore,  where  two  tenants  in  oomuion 
severally  convey  goods  to  another,  whicL  are 
afterwards  attadied  for  their  debt,  and 
either  conveyance  turns  out  to  be  void,  the 
purchaser  cannot  maintain  replevin  against 
the  attaching  offioer.  Kimball  v.  l%inhp§on, 
50  D.  799. 

If  one  tenant  in  common  sell  the  common 
property,  his  co-tenants  nfay  adopt  tha  sale, 
and  all  the  co-tenants  may  join  m  an  action 
therefor  in  astmnpsU  for  goods  sold  and  de- 
livered.    Putnam  v.  Wise,  87  D.  309. 

A  co-tenant  selling  the  entire  j'roperty 
does  not  vest  in  the  purchaser  any  m*>re  than 
his  own  interest.  Tbe  other  co-tenant  may 
so  consider  it,  and  take  the  propei  ty  when 
opportunity  offers;  or  he  may  sue  in  trover 
for  the  conversion,  and  thereby  v»it  in  the 
purchaser  the  entire  property.  Bai»M  v.  Jfc- 
Nairy,  40  D.  651. 

One  of  two  joint  tenants  or  tenants  in 
common  may  brmg  trover  aeainst  a  stranger, 
and  recover  the  value  of  his  share,  where 
the    non-joinder    of    his    oo-tenMUt    is    not 

£  leaded  in  abatement.  Agnew  v.  JohnKm^  55 
K  565. 

One  co-tenant  may  maintain  firover  for  his 
interest  against  a  stranger  to  whom  his  co- 
tenant  has  wrong^fully  delivered  the  prop- 
erty for  purposes  inconsistent  irith  the  uses 
for  which  it  was  designed,  ar^d  who  denies 
the  plaintiff's  title  and  claims  the  exclusive 
possession  and  ownership.     P>. 

Tenant  in  common  may  sue  alone  for  con- 
version of  the  oommon  proputy ;  or  if  it  has 
been  converted  into  money»  may  waive  the 
tort  and  sue  in  casumpnt  for  ais  share.  Smith 
V.   Wiley,  58  D.  262. 

One  tenant  in  common  of  a  chattel  cannot 
maintain  trover  against  tie  vendee  of  the 
original  co-tenant,  while  b.4  remains  in  pos- 
session of  the  property,  alt  hough  claiming  it 
as  sole  owner.     Kilgore  v.  lVo(xt,  96  D.  4M. 

2.  0/  BealPfoperty. 

7.  Who  are;  and  bow  the  relation 
may  be  created  —  Teajuicy  in  eonunon  is 
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created  by  deed,  or  by  the  destniction  of  an 
estate  in  joint  tenancy,  or  in  coparcenary,  or 
it  may  be  created  by  descent  in  thia  country. 
HaUy.  Page,  4SD.  236. 

A  conveyance  of  a  moiety  of  a  piece  of 
land  in  "  quantity  and  quality  "  creates  an 
•state  in  comoion  between  the  grantor  and 

Suntee.    Adams  y.  Frothmgham,  3  D.  151; 
\ck  w.  O'DowmU,  58  B.  383. 

Grants  of  land  by  the  legislature  to  two 
or  more  persons  in  fee  are  to  be  construed  as 
giving  thegrantees  estates  in  common,  unless 
there  be  a  different  tenure  expressed  in  the 
grant     Highee  v.  Rke,  4  D.  63. 

Proprietors  of  towns  holding  landa  under 
grant*  from  Vermont  are  tenants  in  com- 
mon, and  where  they  differ  from  ordinary 
tenants  in  common,  such  differences  have 
been  created  either  by  statute  or  by  a  course 
of  decisions  in  our  courts  of  law.  Univermty 
V.  Hfynolds,  23  D.  234. 

A  person  regularly  deriving  title  from  one 
co-tenant  will  be  regarded  as  a  tenant  in 
common  of  the  property  with  the  other  oo- 
tenant     Dain  v.  Cowing,  39  D.  585. 

Deed  to  three  persons  rests  title  in  them 
as  tenants  in  common,  though  they  are  de- 
scribed as  executors,  there  being  nothing  in 
the  deed  to  show  that  the  estate  was  in- 
tended to  be  vested  in  them  as  trustees. 
Bank  qf  Utica  v.  Mfrsereau,  49  D.  189. 

A  presumption  of  a  tenancy  in  common 
arises  from  a  reservation  of  a  separate  rent 
to  each  tenant.     Lahy  v.  Holland,  50  D.  706. 

Tenancy  in  common  is  created  by  will  by 
all  expressions  importing  division  by  equal 
and  unequal  shares,  or  referring  to  the  de- 
visees as  owners  of  respective  or  distinct 
interests,  and  even  by  words  denoting  equal- 
iisy.     CHIpin  v.  ifolUngatoarih,  56  D.  737. 

Tenancy  in  common  is  created  by  will, 
and  devisees  take  by  purchase,  and  not  by 
descent,  as  the  will  does  not  pass  the  same 
estate  in  quality  or  quantity  that  they 
would  have  taken  as  heirs  at  law,  where  a 
testator  devised  "  all  the  rest  and  residue  of 
my  estate  ....  to  be  divided  amongst  all 
my  children,  in  equal  shares  and  portions,  to 
them,  their  heirs  and  assigns  forever."    lb. 

A  testator,  after  a  devise  of  the  surplus  of 
his  estate  to  his  four  sons,  made  the  follow- 
ing bequest:  "Item.  — I  will  that  one  third 
of  the  overplus  to  my  three  daughters,  Mar- 
garet Camahan,  and  Elizabeth  Smith,  and 
Mary  Crosher,  her  part  of  that  third  to  her 
children.'*  BM,  a  tenancy  in  common  in 
the  two  daughters,  and  the  children  of  the 
third,  and  not  a  joint  tenancy.  Martin  v. 
SmUh,  6  D.  395. 

Subscribers  to  erect  a  meeting-house  con- 
stitute co-tenancy,  and  not  partnership, 
where  they  agree  to  pay  the  sums  severally 
subscribed,  the  property  of  each  in  the  house 
when  erected  to  be  in  proportion  to  his  sub- 
scription, and  the  whole  to  be  sold  on  such  •  An  ttr  tho  right  irf  rrrtrnsnts  tn  ffgiff-'^  mm 
terms  as  the  majority  shall  approve;  and  a   of  estats,  sas  note,  IB  U  H9b  Ma 


subecriber  cannot  maintain  a  snit  in  eqnilj 
against  his  associates  to  adjust  their  mspeot- 
ive  liabilities  where  he  had  paid  ini»e  than 
his  share.     Woodward  v.  Oomngt  86  D.  SIL 

Grantees  are  tenants  in  common,  vhers 
the  deeds  under  which  they  claim  cover  the 
same  land,  bear  the  same  date^  arc  founded 
upon  surveys  recorded  and  certified  on  the 
same  day,  and  purport  tc  have  been  mads 
upon  warrants  iuued  en  the  came  day. 
Touna  v.  De  Bruhi,  73  D.  127. 

A  decedent's  possession  of  land  hdd  nndsr 
claim  of  title  up  to  the  time  of  his  death 
descends  to  his  heirs  as  tenants  in  common. 
Keller  v.  Aubk,  98  D.  297. 

8.  Nature  and  inddents  of  the  estate, 
^nerally.  —  Tenancy  in  common  can  only 
be  destroyed  by  uniting  all  the  titles  in  one 
holder,  or  by  partition.  StUHpan  t.  M^ 
Lenans,  65  D.  780. 

A  levy  upon  a  co-tenant's  interest  in  pert 
of  the  land  held  in  common  is  void  as  agamst 
the  other  co-tenants.  Wkitton  v.  Wkittom, 
75  D.  163. 

The  law  regards  an  undivided  interest  in 
lands  as  separate  estate,  just  as  much  as  a 
divided  one.   People  v.  TVeomrvr,  77  D.  433. 

Owner  of  an  undivided  interest  in  a  piece 
of  property  assessed  without  division  can 
redeem  his  share  from  a  sale  thereof  for  city 
taxes  by  paying  a  proportionate  amount  of 
the  whole  tax.     lb. 

Tenants  in  common  have  several  and  dis> 
tinct  titles  and  estates,  independent  of  each 
other,  so  as  to  render  the  neehold  several 
also.  They  are  separately  seised,  and  there 
is  no  privity  of  estate  between  them.  Jiobky 
V.  Bruner,  98  D.  360. 

9.  as  reepecte  right  of  po— ec 

■ion  and  nee.* — Possession  of  one  tenant 
in  common  is  possession  of  all;  bat  where 
one  tenant  parts  with  his  right  to  possemien 
he  ceases  to  l>e  a  tenant  in  common.  Tkoa^ 
eon  V.  Mawhinnfy,  52  D.  176. 

Elssence  ot  tenancy  in  common  consists  in 
unity  of  possession.  It  is  the  only  unity  re- 
quired of  tenants  in  common,  and  they  h<dd 
by  unity  of  possession.  WarfiM  v.  Lmdeil^ 
90  D.  443. 

Tenants  in  common  are  jointly  seised  of 
entire  estate,  and  each  has  an  equal  rigbt 
of  entry  and  possession.  lerael  v.  lerael,  96 
D.  571. 

Tenant  in  common  cannot  justify  use  of 
force  in  taking  possession  of  the  common 
property  when  held  by  his  co-tenant  Ika^ 
ieU  V.  Brown,  69  D.  505. 

Tenant  in  common  has  the  right  to  cat 
and  use  timber  in  the  usuid  and  legitimate 
mode  of  enjoying  the  property,  l/odd  v. 
Watson,  72  D.  577. 

Tenant  in  common  of  tract  of  land  is  enti* 
tied  to  possession  of,  and  may  maintain  eject- 
ment for,  the  whole  tract  against  all 
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•xcept  hii  oo-tenanti.  Touchard  ▼.  Crow,  81 
D.  108. 

A  tenant  in  oommon  having  rented  hU 
co-tenant*8  half  of  the  premises  n  not  liable 
for  double  rent  for  holding  over  after  the  ex- 
piration of  tiie  term,  and  after  notice  to  quit, 
where  he  has  previously  offered  his  co-tenant 
possession  of  half.  Mun^fwd  ▼.  Brown,  19 
D.  461. 

A  statute  provided  that  any  person  may 
take  into  his  custody  any  animal  trespassing 
upon  land  "owned  or  occupied"  by  him. 
Plaintiff  let  his  farm  to  R.  on  shares,  the 
stock  being  owned  in  common,  both  living 
in  the  house  on  the  farm  and  furnishing  the 
seed  and  receiving  the  crops  in  equal  parts. 
Plaintiff  seized  animals  trespa&jiiig  on  the 
farm.  Held,  that  the  terms  **  owned  or  oc- 
cupied**  implied  an  actual  or  coudtructive 
occupation,  but  that  plaintiff  was  an  occu- 
pant within  the  meaning  of  the  statute. 
tierskeU  v.  Bushmll,  9  K  299. 

10.  Incorporation  of  tenants  in 
common.  —  The  incorporation  of  tenants 
in  common,  to  enable  them  to  carry  on  more 
conveniently  a  common  object,  does  not  vest 
in  the  corporation  a  title  to  the  land  previ- 
ously used  by  the  individuals  for  the  same 
purpose.     Leffingtoell  v.  ElUoU,  19  D.  343. 

Ihe  deed  of  a  share  iu  tiie  corporation 
does  not  convey  the  tenant's  interest  iu  com- 
UM>n;  and  parol  evidence  is  not  admissible 
to  show  that  such  was  intended.     lb, 

11.  Bights  of  co-tenant  making 
improvements.  — Joint  owners  of  property 
must  bear  their  ratable  proportion  of  the 
expenses  incurred  by  one  of  their  number, 
as  manager,  in  making  useful  improvements 
on  it,  when  no  objections  ^ere  made  by  them 
to  the  making  of  the  expenditures.  Perqf 
w,  Millawlon.  17  D.  196. 

Where  cue  tenant  in  common  enters  upon 
the  common  estate,  which  yields  no  profit, 
and  so  improves  it  as  to  make  it  productive, 
he  is  entitled  to  all  the  profits  produced  by 
reason  of  such  improvements,  to  the  exclu- 
sion of  his  co-tenant.  Nelson  v.  Clay,  23  D. 
387. 

Co-tenant  is  not  entitled  to  compensation 
for  improvements  made  by  him  on  the  com- 
mon property.     Hancock  v.  Day,  36  D.  293. 

12.  Rule  that  one  co-tenant  can- 
not purchase  outstanding  title.  *  —  One 
of  suverai  persons  having  a  joint  or  common 
interest  iu  an  estate  cannot  purchase  an  en- 
cumbrance or  outstanding  title  and  set  it  up 
against  the  others  for  the  purpose  of  depriv- 
ing them  of  their  interest,  i^^eaver  v.  Wible, 
64  D.  696;  Venable  v.  Beaudiamp,  28  D.  74; 
Hi-Uiin  V.  Handy,  73  D.  497. 

The  widow  of  a  man  who  came  into  posses- 
sion of  a  lot  under  a  parol  co  i  tract,  and 
built  a  house  upon  it,  and  died  in  possession, 
cannot  repudiate  her  husband's  contract  and 

*  FerchsKe   by  co-tenant  of  outstaodinff  svpe- 
fior  UUe,  see  note,  28  1>.  &HMiw 


purchase  the  title  for  herself,  where  the  law 
casts  the  inheritance  npon  her  children. 
Weaver  t.  Wible,  64  D.  696. 

Tenants  in  common  by  descent  are  by 
operation  of  law  placed  in  confidential  rela- 
tion to  each  other  as  to  joint  property;  eaeh 
is  prohibited  from  aoquirinff  right*  in  it  an- 
tagonistic to  the  others,  and  the  same  dutiee 
are  imposed  as  if  a  joint  trust  were  created 
between  them,  or  by  the  act  of  a  third  party. 
TiMdaie  v.  Tkdale,  64  D.  776. 

Where  possession  of  land  has  descended  to 
possessor's  heirs  as  tenants  in  oommon,  one 
of  them,  who  was  also  executor  of  the  will, 
and  who  bought  the  land  from  a  third  person 
claiming  to  hold  a  perfect  title,  cannot  hold 
the  land  against  his  co-tenants.  Keller  v. 
AMe,  98  D.  297. 

18.  but  that  such  purchase  will 

inure  to  benefit  of  all.  — A  purchase  by 
a  tenant  in  common  of  an  outstanding  title 
inures  to  the  benefit  of  all  his  co-tenants. 
Llayd  v.  Lynch,  70  D.  137;  Weaver  w.  Wible, 
64  D.  696. 

A  trustee  jointly  interested  with  others  in 
land  as  tenant  in  oommon  by  descent  will  be 
regarded  as  acting  for  all,  in  the  removal  of 
an  encumbrance  or  perfecting  the  title,  unless 
the  contrary  is  clearly  made  to  appeal.  Tie- 
dale  V.  Tij*dale,  64  D.  775. 

This  rule  is  one  of  equitable  cognizance, 
and  courts  of  equity  apply  it  so  as  to  do  jus- 
tice among  the  tenants.  Beeior  r,  Waugh, 
57  D.  251. 

14.  on  making  the  necessary 

contribution.  —  The  purchase  of  an  en- 
cumbrance or  outstanding  title  upon  the 
joint  estate  by  one  co-tenant  in  his  own 
name  will  inure  to  the  benefit  of  all,  bat 
they  will  be  compelled  to  contribute  their 
respective  ratios  of  the  consideration  paid. 
TiedaU  v.  TuidaU,  64  D.  775;  VenabU  v. 
Beauchamp,  28  D.  74;  Sneed  v.  AlherUm,  32 
D.  70;  I'UeworUi  v.  SUmt,  95  D.  577. 

And  the  co-tenant  must  elect  within  a 
reasonable  time  to  avail  himself  of  the  ad- 
verse title  so  purchased,  and  offer  to  contrib- 
ute his  due  proportion  of  money  expended 
in  such  purchase.  BriUim  w.  Handy,  73  D. 
497. 

The  option  should  be  allowed  a  co-tenant 
who  buys  in  an  outstanding  claim  which 
covers  a  larger  tract  of  land  than  that  of  the 
CO- tenants,  either  to  relinquish  to  his  co- 
tenant  one  half  of  the  whole  claim,  or  one 
half  of  the  interference  only,  on  his  beins 
paid,  in  either  case,  one  half  of  the  price  paid 
tor  such  title,  and  a  lieu  should  be  decreed 
to  him  on  the  land  of  his  co-tenant  for  the 

gayment  thereof.     Venable  v.  Beauchamp,  28 
K  74. 

Personal  representatives  of  deceased  co- 
tenant  should,  in  such  case,  be  made  parties 
Ereparatory  to  rendering  a  decree  forever 
arring  the  co-tenant  who  purchased  iu  the 
outstanding  title  from  netting  up  any  claim 
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to  the  land  that  belonged  to  snch  deoeaeed 
oo-tenant.     lb, 

16.  Limits  and  exoeptiona  to  the 
rule.  — The  rule  that  one  of  two  tenants  in 
oommoQ  who  aoqniret  a  sapeiior  outstand- 
ing title  must  hold  it  in  trust  for  the  other, 
upon  that  other  paying  his  proportion  of  the 
purchase-money,  only  applies  where  the  in- 
terest accrues  under  the  same  instrument^ 
or  act  of  the  parties  or  of  the  law,  or  where 
thev  have  entered  into  some  engagement  or 
understanding  with  one  another.  RoberU  ▼. 
Thorn,  78  D.  662. 

Eviction  of  tenants  in  common  by  para- 
mount title  destroys  the  privity  between 
them  as  to  the  land  from  which  they  have 
been  evicted;  tney  are,  after  such  eviction, 
no  longer  tenants  in  common,  and  either  one 
of  them  may  then  purohsse  the  paramount 
title  for  his  own  exclusive  benefit.  Coleman 
V.  Coleman,  28 1>.  86. 

A  purchase  made  by  one  not  then  a  co- 
tenant  does  not  inure  to  the  benefit  of  those 
with  whom  he  afterwards  becomes  a  co-ten- 
ant   Sneed  v.  AtherUm,  32  D.  70. 

A  tenant  in  common  may  recover  the 
whole  estate  against  a  stranger.  MeFarkmd 
V.  SUme,  44  D.  325. 

The  rule  that  where  one  oo-tenant  pur- 
ohases  an  encumbrance  or  adverse  title,  he  is 
ordinarily  held  to  have  done  so  for  all  his 
co-tenants,  hardly  applies  to  co-occupants  of 
the  public  lands  of  the  United  States.  Sul- 
Uoan  V.  McLenans,  66  D.  780. 

A  oo-tenant  in  possession  is  not  estopped 
from  denying  the  title  of  his  oo-tenants, 
where  he  came  into  possesion  through  a 
deed  from  another  co-tenant  against  whom 
he  had  obtained  judgment  of  possession  at 
time  the  deed  was  made,  at  which  time  a 
writ  for  delivery  of  possession  was  in  the 
hands  of  an  officer.  The  latter  proceeding 
terminated  the  co-tenancy;  actuaf  execution 
of  the  writ  was  not  necessary  to  effect  that 
•bjeot.     Vasqua  v.  JSkomg,  66  D.  694. 

An  after-acquired  title  may  be  set  up  by 
a  part^  to  a  deed  of  partition,  which  recites 
the  seisin  in  fee  of  the  tenants  in  common, 
and  contains  mutual  covenants  for  <}uiet  en- 
joyment by  each  of  the  portion  assigned  to 
him.    Doane  v.  WUleuU,  66  D.  369. 

16.  Purchase  by  co-tenant  at  tax 
•ale.  —  One  of  two  owners  of  the  same  real 
estate  cannot  defeat  the  title  of  his  co-tenant 
bv  the  purchase  of  a  tax  title;  his  purchase 
of  it  is  in  trust  for  his  co-tenant.  FaUon  v. 
Chidester,  26  R.  164;  Weare  v.  Van  Meter, 
20  R.  616.  He  has  simply  a  right  to  compel 
contribution  from  his  co-tenants.  P(ige  v. 
Webster,  77  D.  446. 

A  tenant  in  common  cannot  acquire  an 
independent  title  against  his  co-tenants, 
where  the  land  held  in  joint  tenancy  is  sold 
at  a  treasurer's  sale  for  nou-payment  of 
taxes,  by  taking  an  assignment  of  the  pur- 
shaser*s  deed  before  the  time  for  redemp- 


tion has  ezpiied.  Lbfd  t.  LifmeK  79  A 
137. 

17.  or  oxecutlon  miIo. — ▲  psnw 

chase  at  executioa  sale  by  one  ocHtenaat  ef 
the  estate  of  the  other  is  valid,  and  riiesa 
no  resultiuff  tmst  in  the  purchaser  in  behalf 
of  the  vendor.    Bakd  v.  Baird,  81  D.  9981 

Where  the  vendor  purchases  the  inter  srt 
in  land  of  one  of  the  co-tenants,  and  tfaert 
remains  a  balance  of  the  pnrohasa  nsoaey 
due  him,  secured  b^  a  note  executed  to  hia 
by  both  tenants  ui  common,  upon  which 
they  are  jointly  and  severally  uable,  and 
there  beiuA  no  property  out  of  vhidi  the 
vendor  could  secure  his  debt  bat  the  laiidv 
he  brings  suit  upon  the  note,  obtains  jod^ 
ment,  and  becomes  the  purchaser  at  ezeca- 
tion  sale,  his  purchase  of  his  eo-tenaat's 
interest  is  vaUd.  BHttim  ▼.  ffami^  73  D. 
497. 

18.  What  acta  of  one  tenant  win 
bind  the  others.  —  License  by  one  tenaot 
in  common  to  a  third  person  to  cat  timber 
on  the  common  land  is  good,  and  gives  vaA 
person  title  to  the  trees  cut^  especially  where 
the  license  is  given  in  satisfaction  of  a  de- 
mand against  all  the  co-tenanta.  Baket  ▼• 
Wheeler,  24  D.  66. 

Release  of  a  trespass  by  one  tenaot  ia 
common  binds  his  co-tenant,  because  in 
cases  of  trespass  their  right  to  compensattoa 
and  their  remedy  is  join£  Bradieif  ▼.  ^eye- 
ton,  39  D.  682. 

Plaintiff  and  B.  were  tenants  in  ooramoe 
of  land,  plaintiff  bein^  in  occupation.  De- 
fendant bought  standmg  grass  of  plainti^ 
to  be  paid  for  when  cut  and  harvested. 
Held,  that  defendant  could  not  avoid  paying 
plaintiff  the  contract  price,  when  due,  en 
the  ground  that  B.  forbade  payments  Brown 
V.  Wellington,  8  R.  330. 

19.  What  will  nol  — One  tenant  in 
common  cannot  subject  the  common  prop- 
erty to  particular  servitudes,  by  which  the 
rights  of  his  co-tenants  will  be  affected. 
Hutehineon  v.  Chaae,  63  D.  645. 

A  contract  of  lease  by  one  tenant  in  com- 
mon does  not  bind  his  co-teuants  unless  they 
concur.  Vaughan  v.  Craoette,  73  D.  163; 
Mwsesf  ▼.  HoU,  66  D.  234. 

Where  tenants  in  common  disavow  lease 
made  by  co-owner  of  the  land,  ^ve  notice 
of  the  disavowal  to  the  tenants,  usist  upoe 
their  right  to  turn  them  out,  but  consent  that 
they  may  remain  in  till  further  notice,  pro- 
vided they  admit  plaintiff's  right  and  oold 
under  them,  and  alter  this  notice  defendants 
continue  in  possession,  makiug  no  objection 
to  the  claim  of  the  plaintiffs,  this  is  compe- 
tent evidence  tending  to  show  that  the 
defendants  consented  to  hold  under  the 
plaintifib,  and  were  liable  in  an  implied  con- 
tract in  an  action  of  use  and  occupation  fer 
rent.     Mvseey  v.  HoU,  55  D.  234. 

Notice  to  one  tenant  in  common,  who  par> 
chases  for  himself  and  co-tenant^  of  a  dusot 
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In  the  title  to  the  property  pnrohMed,  it  not 
notice  to  his  oo-t«iubnte.  Parker  t.  Kcmt^  66 
D.  283. 

Co-tenanti  are  not  bound  by  tenant  in 
common  8  acceptance  of  the  parchaae-money 
of  land  agreed  to  be  conveyed  by  such  co- 
tenanta  after  the  right  to  a  conyeyanoe  haa 
been  forfeited.  Peaari»  ▼.  CcviUaud,  66  D. 
543. 

One  tenant  in  common  cannot  make  divia- 
ion  of  common  property  without  the  con- 
aent  of  the  other,  ao  aa  to  affect  the  righta  of 
either.     DanieU  t.  Brown,  69  D.  505. 

One  tenant  in  common  cannot^  by  will, 
deviae  hia  intereat  in  apecific  parta  of  the 
common  property  ao  aa  to  prejudice  hia  co- 
tenanta.     WhiUan  v.  WhUton,  75  D.  163. 

A  deviae  or  conveyance  of  grantor*a  inter- 
eat in  aeveral  parte  of  common  property  ia 
valid  between  the  deviaeea  or  granteea, 
though  it  ia  inoperative  aa  to  the  other  oo- 
tenanta.    lb. 

90.  Redemption  by  co-tenaiit.*— 
One  co-tenant  may  redeem  the  whole  eatate 
from  a  purchaser  uiereof  at  a  aale  for  tazea. 
Such  pnrehaaer'a  title  ia  legally  extinguished 
by  the  redemption  ao  made,  and  aanbsiequent 
tender  to  him,  by  the  other  co-tenant,  of  the 
amount  dae  on  hia  portion  of  the  eatate,  ia  of 
no  effect     Waikku  v.  SaUm,  50  D.  637. 

Where  one  co-tenant  ia  obliged  to  redeem 
the  whole  estate  in  order  to  relieve  hia  own 
ahare  from  encumbrance,  he  has  a  right  to 
retain  the  ahare  of  hia  co-tenant  aa  aecurity 
for  the  repayment  of  the  amount  equitably 
chargeable  to  it  And  until  auch  reimburae- 
ment  has  been  made  to  the  co-tenant  who 
redeemed,  the  delinquent  co-tenant  cannot 
maintain  an  action  againathim  for  the  recov- 
ery of  the  land.    IK 

One  tenant  in  common  may  redeem  com- 
mon land  aold  under  a  judgment  againat  the 
anceator  from  whom  tne  oo-tenanta  derive 
title,  without  expreaa  authority  from  hia  co- 
tenanta;  and  a  tender  of  the  redemption  money 
by  him  inurea  to  the  benefit  of  all,  and  if  let 
into  poaaeaaion,  ia  the  poaaeaaion  of  all.  G'eii- 
fyy  V.  Otmiry,  60  D.  137. 

A  tenant  in  common  doea  not  waive  the 
right  to  participate  in  redemption  of  the 
common  land  under  a  lull  filed  by  one  of  hia 
oo-tenanta»  where  he  acta  up  an  ambifuoua 
answer  to  the  bill,  alleging  that  he  winka 
the  complainant  ia  not  the  proper  party  to 
redeem,  and  he  doea  not  wiah  to  loin  in  the 
bill  under  an  apprehension  of  failure  and 
liability  for  coata,  aubmittiiu;  it  to  the  chan- 
cellor whether  the  tender  oi  the  redemption 
money  waa  valid,  and  atating  that  he  prefers 
the  purchaser  to  have  the  land  rather  than 
the  complainant.    lb. 

Either  of  the  co-tenants  may  redeem  the 
whole  of  the  joint  estate  from  sale  on  fore- 
closure; and  upon  so  doing  or  upon  taking 

*  Aa  to  redemption  from  execution  hy  oo-ten- 
•nt»  see  note.  96  D.  7(»-7<ilL 


an  aaaignment  of  the  certificate,  he  will  be 
held  to  do  ao  for  the  benefit  of  die  whole 
eatate,  and  will  be  entitled  to  reimburae- 
ment  from  hia  co-tenant  of  the  amount  prop- 
erly chargeable  to  the  ahare  of  auch  co-ten- 
ant.    Horton  v.  MafiU,  100  D.  222. 

21.  laiftbility  to  aocoimt,  generally. 
—  Every  tenant  in  common  ia  liable  to  ac- 
count who  haa  been  in  the  enjoyment  of  the 
property,  but  no  recovery  can  be  had  againat 
him,  unleaa  upon  taking  the  accouut  it  ia 
shown  that  he  haa  received  more  than  hia 
just  ahare.  McPheraon  v.  MePherton,  53  D. 
416. 

An  open  and  mutual  account  current  ex- 
iata  between  co-tenanta  when  there  are  vari- 
oua  itema  of  paymenta  and  receipta  respect- 
ing their  common  eatate,  and  hence  the 
atatute  of  Umitationa  against  either  rauat  be 
computed  from  the  last  charge  in  such  ao- 
oount.     Didawifmy.  WiUiam9.69D.  142. 

Where  one  of  two  tenanta  in  common  entera 
upon  the  joint  premiaea  and  conatructa  a 
race-courae,  which  he  uaea  excluaively,  and 
cuta  and  takea  away  wood  deaigned  to  be 
left  growing  upon  the  premiaea,  he  is  liable  aa 
bailee  to  account  to  hia  co-tenant  for  the  uae 
of  the  race-courae  and  for  one  half  of  the 
wood.     Hayden  v.  Merrill,  8  R.  372. 

A  aum  found  due  from  one  co-tenant  to 
another  on  a  previoua  aetUement  may  be 
charged  in  a  subaequent  account  between  the 
partiea.     ESdder  v.  jaa/ord,  42  D.  504. 

The  expenae  of  putting  in  a  crop  on  com- 
mon land  incurred  by  one  co-tenant  ia  a 
proper  item  in  an  account  between  them,  to 
DC  paid  by  each  in  proportion  to  hia  intereat, 
where  the  other  co-tonant  haa  ratified  the 
expenditure,  by  taking  and  appropriating 
the  crop,  upon  a  diviaion,  aa  a  part  of  hia 
portion  of  tlie  premiaea.     lb. 

Expenae  incurred  by  one  co-tenant  in 
clearing  common  land,  not  aaaented  to  by 
hia  co-tenant,  ia  not  a  proper  item  in  an  ac- 
count betweeen  them.     lb. 

29.  Accountability  for  rents  and 
profits.* — A  co-tenant,  in  the  exclusive 
poaaeaaion  of  land,  ia  liable  for  the  rent  of 
ao  much  of  the  premieea  aa  waa  capable  ol 

Croducins  rent  at  the  time  he  took  poaaeaaion, 
nt  not  lor  what  waa  rendered  capable  by 
hia  Ubor.  Hancock  v.  Day,  86  D.  293;  Early 
V.  Friend,  78  D.  649. 

One  tenant  in  common  receiving  more  than 
hia  ahare  of  profita  ia  liable  to  his  co-tenant 
for  auch  aurplua  and  for  the  actual  profit 
which  he  haa  made  thereon.  Hinff  v.  Mc* 
Donald,  68  D.  487.  8.  P.,  leraU  v.  Itrad,  96 
D.  57L 

A  tenant  in  common  rsoeiving  rente  under 
an  implied  truat  for  hit  co-tenant  ia  charge- 
able with  intereat  on  the  amount  found  in 
hia  handa  from  the  time  of  ita  receipt    Tarl^- 

*  Aa  to  the  liability  of  one  co-tenant  to  account 
for  rents  and  profits,  and  for  uae  and  oooupatlon. 
•eenote,78D.  665-66& 
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Umv,  QoldUiwoUU,  58  D.  296;  Early  y.  /Vietui, 
78  D.  649. 

A  tenant  in  oommon  aotnalty  receiving  the 
rents,  iBsnes,  and  profits  may  be  compelled 
to  acconnt  for  snch  profits  actually  reoeived. 
Itard  T.  Bodine^  69  D.  595. 

One  tenant  in  common  may  maintain  suit 
against  his  co-tenant  who  has  used  and  oo- 
cupied  the  whole  of  the  common  property, 
for  an  account  of  the  rents  and  profits.  Early 
T.  Fiiend,  78  D.  649.  S.  P.,  Ivard  r.  Bodine, 
69  D.  595. 

In  making  such  acconnting,  the  tenant  in 
possession  may  deduct  from  the  rents  re- 
ceived the  amounts  paid  for  taxes,  repairs, 
and  the  like,  expended  during  the  period 
when  the  rents  were  collected.  And  he  is 
also  entitled  to  a  reasonable  allowance  out  of 
such  rents  for  the  use  of  his  individual  prop- 
erty on  the  premises,  where  snch  use  was 
required  in  order  to  let  the  premises  them- 
selves, as  in  the  case  of  theater  furniture  and 
property  in  a  theater-building.  But  he  is 
not  entitled  to  allowance  for  the  use  of  any 
individual  property  in  connection  with  the 
premises  not  thus  required,  nor  to  any  allow- 
ance for  his  personal  services  in  taking  charge 
of  the  building,  renting  it,  and  collecting  the 
rents.     Ooodenow  v.  moert  76  D.  540. 

A  tenant  in  common  who  obtained  a  con- 
veyance from  his  co-tenant  for  the  purpose 
of  mortgaging  the  entire  estate,  and  bound 
himself  to  reconve^  one  half  of  the  land  after 
the  mortgage  is  nused,  but  who  rents  out  the 
premises  and  collects  the  rents,  becomes,  as 
to  these  rents  and  profits,  a  trustee  by  impli- 
cation for  his  co-tenant.  Tarleton  v.  Oold' 
thvDoUe,  58  D.  296. 

Tenants  in  oommon  sued  jointly  by  co- 
tenant  for  account  of  his  share  of  the  profits 
of  the  common  property  may  be  decreed  to 
account  severally  for  what  they  have  received 
severally,  and  jointly  for  what  they  have 
received  jointly,  where  the  bill  so  prays. 
Huffy,  McDonald,  68  D.  487. 

Pure  gold  taken  from  a  mine  is  deemed 
equivalent  to  money  in  determining  its  value 
for  the  purpose  of  an  accounting  between 
co-tenants.     lb. 

Tenant  in  common  is  liable  for  interest  on 
oo-tenant*s  share  of  gold  from  mine  on  the 
common  land,  where  he  takes  and  uses  more 
than  his  own  proportion,  as  well  as  for  the 
overplus  of  gold  itself,  the  interest  being 
presumed  to  be  at  least  equal  to  the  profits 
on  the  gold,  where  there  is  no  proof  as  to  the 
profits  actually  made,     lb. 

Every  tenant  in  common  is  entitled  to 
possess,  use,  and  enjoy  the  common  prop- 
erty, without  accountability  to  his  co-ten- 
ants for  rents  or  profits,  except  as  provided 
by  statute,  for  so  much  as  he  may  receive 
beyond  his  just  share  or  proportion.  Qra- 
ham  V.  Pierce,  100  D.  658. 

Tenants  in  common  are  not  bound  to  use 
eommon  property  jointly,   by  means  of  a 
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partnership  between  them,  but  may  _ 
USA,  and  enjoy  the  oommon  property 
ally>  accounting  to  their  oo-tenante  for  se 
much  of  the  rents  and  profits  as  they  may 
receive  beyond  their  jost  ^are  aod  propofw 
tion.    lb. 

Where  a  tenant  in  common  naea  oommoo 
property  to  exclusion  of  his  oo-tenaati,  er 
occupies  and  uses  more  than  his  just  share 
or  proportion,  the  best  measure  of  his  ac- 
countability to  his  co-tenants  is,  as  a  general 
rule,  their  shares  of  a  fair  rent  of  the  prop- 
erty so  occupied  and  used  by  him.  Bat 
peculiar  circumstances  may  exist,  wufc^ying  i| 
projjer  to  resort  to  an  account  of  iasDea, 
profits,  etc.,  as  a  mode  of  adjoatmont  be> 
tween  the  tenants  in  common,  as  in  tho  cass 
of  a  tenancy  in  common  in  lead  mines;  and, 
in  such  case,  in  settling  the  aoconnts  of  the 
occupying  and  operating  tenants,  each  should 
be  charged  with  all  his  receipts  and  credited 
with  aU  bis  expenses,  including  those  for 
necessary  improvements,  on  aooonnt  of  the 
operation  of  the  mine.    Ih, 

Where  one  tenant  in  oommon  ooenpioa  and 
cultivates  the  common  estate,  to  the  oxcln- 
sion  of  his  oo-tenants,  the  latter  have  &  right 
to  an  account  of  the  profits  of  the  crops  pro- 
duced, but  no  property  in  the  crops;  and, 
therefore,  a  mortgage  of  sndi  crops  by  the 
occupying  tenant  is  good  a^inst  his  co-ten- 
ants, and  the  mortgagee  is  not  liable  to 
account  to  them.    Bird  t.  Bird^  21  R.  296. 

Where  one  tenant  in  oommon  holds  tiie 
oommon  property  to  the  exclusion  of  his  oo> 
tenant,  he  is  not  chargeable  with  rents  or 
profits  where  none  have  been  made,  pr^ 
vided  he  has  employed  the  property  in  good 
faith  with  a  view  to  make  it  profitable,  bat 
has  failed  in  doing  so;  nor  is  no  chargeable 
with  speculative  profits  where  the  real  profits 
are  susceptible  of  being  ascertained.  Ruff- 
wtrs  V.  Lewis,  30  D.  613. 

Where  tenants  in  common  bare  oocapied 
the  common  property  to  the  exclusion  of  a 
co-tenant,  they  are  entitled,  in  an  aocount- 
ing  for  the  rents  and  profito,  not  only  to  a 
credit  for  their  expenses  and  services  actesJly 
rendered  in  operations  upon  tho  conuDoa 
property  which  have  made  it  of  great  vals^ 
but  also  for  expenses,  and  for  labor  aod 
services  rendered  in  endeavoring  to  make  il 
valuable,  though  unsuccessfully,  they  hav- 
ing acted  bona  fide,  and  only  with  a  view  of 
increasing  the  value  of  the  property.    /&. 

Where  an  accounting  is  had  between  ten- 
ants in  common,  the  expenditures  of  each 
year  should  be  offset  against  the  rents  sad 
profits  of  that  year,  and  the  claim  for  im- 
provements in  any  one  year  sboald  be 
liquidated  in  whole  or  in  part  by  the  rsnts 
and  profits  of  that  or  any  snocoeding  y«sr. 
lb. 

A  tenant  in  common  oooapying  the  vhuls 
estate,  without  claim  on  tho  part  of  his  co- 
tenants  to  be  admitted  into 
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under  no  obligation  to  account.     Izard  ▼. 
^adifu,  69  D.  595. 

A  tenant  in  common  cannot  maintain  an 
action  at  common  law  against  his  co-tenant, 
iu  sole  possession  of  the  premises,  to  recover 
a  share  of  the  rents  ana  profits,  nnless  the 
defendant  occupies  the  premises  as  bailiff  or 
receiver  of  the  plaintiff  s  interest,  by  agree- 
ment; and  this  rule  prevails  in  California, 
since  the  statute  of  4  and  5  Anne,  chapter 
16,  has  not  been  adopted.  A  complaint, 
therefore,  in  the  form  of  a  common-law  action 
of  account,  is  fatally  defective  if  it  does  not 
allege  such  occupation.  Pico  t.  CoUtmbet,  73 
D.  650. 

Occupation  of  a  tenant  in  common  is,  at 
common  law,  but  the  exercise  of  a  legal 
right,  so  long  as  he  does  not  exclude  his  co- 
tenant.  His  cultivation  and  improvement 
are  made  at  his  own  risk;  if  they  result  in 
loss,  he  cannot  call  upon  his  co-tenant  for 
contribution;  and  if  they  produce  profits, 
his  co-tenant  is  not  entitled  to  share  in  them. 
The  co-tenant  can,  at  any  moment,  enter 
into  equal  enjoyment  of  his  possession,  and 
bis  neglect  to  do  so  may  be  regarded  as  an 
assent  to  the  sole  occupation  of  the  other.  lb. 

An  action,  in  the  form  of  an  equity  suit, 
will  not  lie  by  one  tenant  in  common  against 
his  co-tenant,  in  sole  possession  of  the  prem- 
ises, to  recover  a  share  of  the  profits  re- 
Bultinff  from  the  labor  and  money  of  the 
defenoiant,  when  the  plaintiff  has  expended 
neither,  and  has  never  claimed  possession, 
and  never  been  liable  for  contribution  in 
case  of  loss.     lb. 

In  the  absence  of  an  agreement,  or  the  ex- 
clusion by  one  of  the  other  from  the  land, 
one  co-tenant  cannot  recover  of  another  the 
avails  of  the  crops  raised  on  the  common 
property,  which  he  has  appropriated  to  his 
own  ose,  although  the  statute  permits  the 
recover V  of  his  proportion  of  the  "rents  and 
profits. '^    Ktan  v.  Connelly,  33  R.  458. 

98.  Accountability  for  waste.* — At 
oommon  law,  one  tenant  in  common  was  not 
liable  to  his  co-tenant  for  waste,  nor  for  the 
profits  of  the  common  estate,  although  he  may 
have  embezzled  such  profits  and  appropriated 
them  to  his  own  use.  This  rule  has  been 
changed  by  statute.  Nelson  v.  Clay,  23  D. 
387;  Hancock  v.  Day,  36  D.  293. 

A  tenant  in  common  of  the  fee  is  liable  to 
an  account  for  waste,  if  he  cuts  timber  and 
clears  woodland  on  the  estate  to  an  extent 
beyond  that  of  his  interest  iu  the  fee.  a/o^n* 
mm  V.  Johnson,  29  D.  72. 

A  tenant  in  common  who  occupies  and 
uses  common  property  separately  cannot  be 
held  to  account  to  his  co-tenants  for  destruc- 
tion or  waste,  unless  the  bill  sufiiciently 
charges  it     Graham  v.  Pierce,  100  D.  658. 

24.  Adverse  possession  between  ten- 
ants in   common,   generally.  —  Where 

*SeealsoWASTa,ai 
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one  tenant  in  common  enters  generally  inte 
the  possession  of  the  oommon  estate,  his  pos- 
session inures  to  the  benefit  of  his  co-tenants; 
but  if  he  enters  into  possession  of  part,  claim- 
ing the  whole  in  severalty,  his  possession  will 
be  deemed  advene  to  his  co-tenants,  and  the 
statute  of  limitations  will  ran  against  them. 
OilUupie  v.  Otbum,  13  D.  136;  MalleU  y. 
Uncle  Sam  etc  Mining  Co,,  90  D.  484. 

Exclusive  possession  of  one  tenant  in  oom- 
mon, nnder  a  conveyance  of  his  co-tenant's 
estate,  though  the  conveyance  is  ineffectual, 
added  to  the  fact  that  he  notoriously  claims 
the  whole  estate  in  severalty,  constitntes  an 
adverse  possession  which  len^h  of  time  will 
ripen  into  an  indefeasible  title.  Baird  v. 
Baird,  31  D.  399. 

Where  the  legal  title  is  complete  in  the 
co-tenants,  there  are  circumstances  under 
which  an  sd verse  claim  to  the  entirety  may  be 
set  up  by  one  of  the  tenants,  so  as  to  bar  the 
right  of  his  co-tenant.  JoKnaon  v.  Toulmin, 
52  D.  212. 

One  tenant  in  common  may  disseise  or 
oust  his  co-tenants.  Warfield  v.  LindeU,  77 
D.  614. 

One  co-tenant  cannot^  during  the  tempo- 
rary absence  of  another,  disseise  him  and 
render  his  forcible  re-entry  tortious.  Bob* 
ertson  v.  Robertwn,  38  D.  148. 

25.  Presumption  that  holding  is 
filendly.  —  Entry  and  possession  of  one 
tenant  in  oommon  are,  prima  fade,  not  ad- 
verse to  his  co-tenants,  but  in  support  of  the 
common  title;  and  his  possession  is  the  pos- 
session of  the  others.  Warfield  v.  Lindell,  77 
D.  61;  Marcyv.  Sione,  54  D.  736;  Warfield  v. 
Lindell,  90  D.  443;  BerthM  v.  Foil,  97  D.  243. 
And  the  other  joint  owners  have  the  right 
to  so  understand  until  they  have  notice  to 
the  contrary.     HoUey  v.  Hawley,  94  D.  350. 

Every  possession  will  be  construed  to  be 
consistent  with  riffht,  unless  it  be  shown  te 
have  been  claimed  and  held  otherwise.  Den 
V.  Webb,  2Jb  D.  711. 

Taking  out  a  patent  to  land  by  one  co-heir 
expressly  in  trust  for  himself  and  the  others 
is  evidence  of  an  intention  to  hold  for  all. 
HaH  V.  Chregg,  36  D.  166. 

If  one  unlawfully  taking  possession  of  land 
afterwards  becomes  tenant  in  common  in 
the  ownership  of  the  same,  the  moment  he 
becomes  sucn  tenant  in  common  his  posses- 
sion loses  its  hostile  character,  and  the  pre- 
sumption is,  that  it  remains  amicable  until 
the  contrary  is  made  to  appear.  CarjtenUer 
V.  MendenfiaO,  87  D.  135. 

One  who  enters  into  possession  of  land  under 
a  deed  making  him  a  tenant  in  common  with 
other  parties  will  be  presumed  to  have  en- 
tered mto  possession  under  his  deed,  and  by 
virtue  of  the  title  acquired  thereby.  War^ 
field  V.  LmdeU,  90  D.  443. 

26.  Necessity  of  actual  ouster,  or 
denial  of  right  of  possession.  —  The  pos- 
session of  one  joint  tenant^  or  tenant  ia  oom- 
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mon,  can  never  be  considered  as  adverse, 
unless  attended  with  circnmstances  demon- 
strative of  an  adverse  intent,  or  amounting 
to  an  actaal  disseisin  or  onster.  Lodge  y. 
Patterson,  27  D.  336;  Hart  v.  Gregg,  36  D. 
166;  PhUI^  y.  Oregg,  36  D.  158;  Young  y. 
Adams,  68  D.  664;  Israel  r.  Israel,  96  D.  671. 

The  statute  of  limitations  runs  only  against 
an  adverse  possession  of  the  entire  and  un- 
divided property,  from  the  time  of  the  actual 
ouster  and  adverse  holding.  CfoUman  v. 
Hutehenson,  6  D.  649. 

The  intention  of  the  tenant  in  possession 
to  hold  adversely  must  be  brought  to  the 
notice  of  the  other;  and  such  notice  should 
be  sufficiently  explicit  to  give  the  co-tenant 
asainst  whom  such  adverse  and  hostile 
claim  is  made  to  understand  that  the  tenant 
making  such  claim  will  no  lonsrer  keep  ]^- 
session  for  his  co-tenant,  and  that  he  claims 
and  is  holding  the  entire  premises  against 
his  co-tenant.     HolUy  y.  Hawley,  94  D.  360. 

One  heir  cannot  oust  his  co-heirs,  so  as  to 
gain  title  to  himself,  in  land  descending  to 
them,  upon  which  he  has  entered,  without 
some  clear,  positive,  and  unequivocal  act 
amounting  to  an  open  denial  of  their  rightw 
Watson  y.  Oregg,  36  D.  176. 

One  of  several  tenants  in  common  enter* 
ing  upon  land  necessarily  acquires  possession 
of  the  whole,  unless  he  expressly  limits  his 
possession  to  a  part.  His  possession  in  law 
is  not  adverse  to  his  co-tenant,  unless  he  im- 
parts to  it  that  character  by  claiming  the 
whole  of  the  land  as  his  own,  or  denies  his 
co-tenant's  right  to  any  part  of  the  same. 
Young  v.  Adams,  68  D.  664. 

A  husband's  entry  upon  land  in  right  of 
his  wife,  in  which  the  latter  has  title  to  an 
undivided  interest  with  others,  will  inure  to 
the  benefit  of  the  other  part  owners,  unless 
their  interest  is  disputed  and  he  clsinu  the 
whole  as  belonging  to  his  wife.     lb. 

To  constitute  disseisin  by  one  tenant  in 
common  of  his  co-tenants,  an  actual  ouster, 
or  ''turning  out  by  the  heels,"  is  not  neces- 
sary; but  there  must  be  some  unequivocal 
and  notorious  act  asserting  an  entire  owner- 
ship.     WarJUld  V.  LindeU,  77  D.  614. 

27.  What  amounts  to  an  ouster  or 
disseisin.*  — To  effect  disseisin  of  one  ten- 
ant by  his  co-tenant,  there  must  be  outward 
acts  of  exclusive  ownership  of  an  unequivo- 
cal character,  overt  and  notorious,  and  of 
such  a  nature  as  by  their  own  import  to 
impart  information  and  give  notice  to  the 
co-tenant  that  an  adverse  possession  and  an 
actual  disseisin  arc  intended  to  be  asserted 
against  him.  Warfield  v.  LindeU,  90  D.  443; 
CoV^m  y.  Mason,  43  D.  292. 

Where  one  tenant  in  common  conveys  the 
common  estate,  with  covenants  of  seisin  and 
warranty,  an  entry  and  exclusive  holding  by 
the  grantee  amounts  to  a  disseisin  of  the  co- 


*  O  ister  of  one  co-tenant  by  another, 
7  D.  228,  32il 


note. 


tenant.     Kittreige  v.  Prf/pnetars^  28  D. 
S.  P.,  Toum  y.  Needham^  24  D.  246;  I^aris^ 
y.  Proprietors,  87  D.  121. 

Ouster  is  created  by  any  entiy  soffidesA 
to  put  the  statute  of  limitatioiia  in  operatiaa. 
MeFarkmd  y.  Stom,  44  D.  32S. 

Occupation  by  one  tenant  in  eommon  «f 
the  whole  estate,  claiming  it  as  him  own,  is 
an  onster  of  bis  co-tenant^  who  must  fint 
establish  his  right  at  law  to  snsblo  him  t» 
recover  the  means  profita  Oos  tonsat  is 
bound  to  account  to  another  only  as  hii 
bailiff  appointed  by  contract,  express  or  im- 
plied,    hard  y.  Bodme,  69  D.  696. 

Assertion  of  satire  ownership  by  sns  tsa- 
ant  in  common,  to  work  ouster  of  co-tsBsalB» 
must  be  made  or  communicated  to  the  lat- 
ter, when  it  consiBts  of  a  aisrs  yerbal  decla- 
ration; bnt  when  the  act  Is  c^  such  a  nature 
as  will  be  presumed  to  be  noticed  by  persons 
of  ordinary  diligenoe  in  attending  to  tb«r 
own  interests,  and  is  of  such  sn  nnequiyocsl 
character  as  not  to  bs  easily  misonderstood, 
it  it  not  necessary  that  positive  notice  should 
be  given  to  the  co-tenants,  or  that  they  have 
actual  knowledge.  War/dd  y.  LmdeO,  TJ  D. 
614;  Lodge  v.  Pattermm,  27  D.  336;  WarfM 
V.  LindeU,  90  B.  448. 

The  jury  will  bs  warrsnted  in  findiag  sa 
actual  ouster  of  a  tenant  by  his  oo-tenan^ 
where  the  latter  takes  possessicm  of  the  land, 
and  openly  and  notoriously  exercises  sets  of 
exclusive  ownershi]^  for  a  series  of  yean,  as 
by  removing  the  soil,  quarrying  and  selling 
rock,  and  by  such  acts  as  amount  to  the  de- 
struction of  the  thing  itself,  taking  all  the 
rents  and  profits  wi&out  account,  and  bj 
other  acts  which  exclude  the  idea  of  his 
claiming  as  a  oo-tenant.  WatfM  v.  LimdeU, 
90  D.  44a 

Jury  must  determine  whether  oyidenoe  of 
ouster  is  sufficient  to  overcome  the  presump- 
tion in  favor  of  a  tenancy  in  common.  Under 
evidence  tending  strongly  to  show  an  actual 
ouster,  the  jury  is  not  bound  to  find,  nor 
should  the  court  instruct  them  to  find,  such 
ouster.    lb. 

The  jury,  in  determining  whether  a  tenant 
has  been  actually  ousted  by  his  co-tenant^ 
may  consider  the  effect  of  a  partition  record 
against  the  plaintiff,  and  the  ansver  in  a 
prior  ejectment  suit,  merely  as  a  part  of  the 
facts  and  circumstances  on  which  they  may 
infer  or  presume  an  actual  onster,  cr  tfaa 
contrary.    lb. 

Where  a  tenant  in  common  is  in  posscsdoa 
and  by  will  bequeaths  the  whole  estate,  la 
the  presence  of  nis  co-tenant,  who  acts  as  a 
subscribing  witness  to  the  will,  this  is  an 
open  and  unequivocal  claim  of  adverse  pos- 
session to  the  whole  tract,  and  amounts  to 
an  onster  of  the  co-tenant.  MiQer  w,  MiOer^ 
100  D.  638. 

28.  What  does  not  —The  snle  sHest 
occupation  of  one  tenant  in  common,  with- 
out an  account  to  or  claim  by  ths  othsI1^  ii 
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or  inferred.*  —  Ouster  by  on«  tenmnt  in 
common  of  his  oo-tenant  may  be  inferred 
from  circamfltancee,  and  it  is  matter  of  fact 
for  the  finding  of  a  jnry.  Harmon  y.  Jamu^ 
45  D.  290.  Under  inatniction  to  so  find  upon 
the  proofs  in  the  case,  when  the  proof  is  suffi- 
cient for  that  purpose.  Wwhnyaai  t.  QuKkrit^ 
72  D.  G64. 

Where  the  acts  are  inconsistent  with  the 
presumption  of  a  tenancy  in  common,  the  in- 
tent    may  be   found  from   the  overt  acts 

E roved  in  the  easSL  WorfML  v.  lAndtlX,  90 
L443. 

If  a  tenant  in  oommon  demand  of  his  eo- 
tenant,  who  is  in  the  occupancy  of  the  com- 
mon property,  to  be  let  into  possession,  and 
the  co-tenant  refuses,  and  does  not  give  any 
explanation  of  his  refusal,  the  court  would 
be  justified  in  directing  or  advising  the  jury 
to  infer  an  ouster.  Carpeniyet  v.  MentieiUiaH 
87  D.  135;  Den  ex  tUm.  Meredith  v.  Andres, 
45  D.  504. 

Ouster  of  co-tenants  may  be  inferred  from 
undisturbed  possession  of  another  co-tenant 
for  a  great  length  of  time,  accompanied  by 
notorious  acts  of  exclusive  ownersnip.  Alei' 
anderv*  Kennedy^  70  D.  358.  Such  as  exclu- 
sive possession  <3  the  premises  under  claim  of 
title  for  forty  years,  without  any  assertion  of 
right  or  claim  to  any  share  in  the  profits  on 
the  part  of  the  oo-tenants.  Jackeon  v.  W/iU' 
beck,  16  D.  454.  Or  from  a  sole  possession 
held  for  twenty  years  or  more.  Tkoma$  y. 
Garvan,  26  D.  708. 

Where  demand  and  refusal  are  relied  on 
by  co-tenant  as  evidence  of  ouster,  the  kind 
of  demand  meant  is  a  demand  of  his  moiety. 
Den  ex  dem,  MertdUh  y.  Andres,  45  D.  504. 

80.  When  it  may  not  be.  —Exclusive 
possession  by  one  tenant  in  common,  and 
receipt  of  the  rents  and  profits  of  the  common 
land  for  a  great  length  of  time,  is  not  sutli- 
cient  to  create  a  l^al  presumption  of  the 
actual  ouster  of  a  co-tenant.  BoUon  v.  Ham- 
iUon,  37  B.  509;  Waimm  v.  Gregg,  36  D.  176; 
WarJUld  v.  LtndeU,  77  D.  614. 

If  a  co-tenant  aliens,  and  his  alienee  make 
a  demand  for  possession  without  giving 
notice  of  his  purchase,  the  tenant  in  posses- 
sion may  rightfully  regud  him  as  a  stranger, 
and  making  a  demand  for  the  whole  posses- 
sion, and  his  refusal  is  not  evidence  of  an  ous- 
ter. Den  exdem.  Meredith  v.  A  ndres,  45  D.  504. 

Payment  of  taxes  by  a  co-heir  in  possession 
does  not  establish  aaverse  eharacter  of  the 
possession  as  against  his  co-heirs,  when 
standing  alone,  but  is  a  circumstance  which 
with  others  will  show  that  fact.  AUxamder 
V.  Kennedy,  70  D.  358. 

One  co-heir  leaving  common  property  with 
other  co-heirs  for  more  than  statutory  period, 
under  circumstances  excluding  the  presump- 
tion that  they  intended  to  claim  adversely, 
or,  at  least,  that  he  could  have  reasonably 

*  Ouster  by  one  eo-tenantL  from  what  inferred. 
ssenote,l8I>.l4(m4L 


■ot  in  law  an  ouster,  or  evidence  of  an  ouster, 
unless  continued  for  twenty  years.    Den  v. 
Webb,  25  D.  711.    &  P.,  Peek  v.  Carpenter, 
66  D.  477. 

Perception  of  rents  and  profits  bv  one  ee- 
tenant,  and  erecting  fences  and  buildings 
adapted  for  the  cultivation  of  the  common 
land,  do  not  amount  to  a  disseisin  of  the 
other  oo-tenants;  so^  it  seems,  even  though 
the  receipt  of  the  rents  and  profits  is  accom- 
panied by  a  claim  of  title  to  the  whole  land. 
Mart  V.  Gregg,  36  D.  166. 

Ouster  of  co-tenant  is  not  shown  by  proof 
el  admission  of  possession  by  a  tenant  in 
common,  coupled  with  a  statement  that  '*  it 
is  hard  to  pay  twice  '*  for  the  land,  upon  be- 
ing informed  of  the  co-tenant's  claim.  CM' 
bum  V.  Mown,  43  D.  292. 

If  a  co-tenant  alien,  and  his  alienee  enter 
into  possession  and  is  turned  out  by  the 
other  tenant  by  writ  of  forcible  entry  and 
detainer,  not  knowing  of  the  purchase,  it  is 
not  an  ouster  by  the  latter.  Den  ex  dem, 
Meredith  v.  Andres,  45  D.  504. 

Ouster  is  not  found  either  in  terms  or  by 
legal  conclusion,  by  a  special  verdict,  in 
ejectment  brought  bv  a  tenant  in  common 
affainst  a  co-tenant  who  is  in  the  occupancy 
of  the  land  held  in  oommon,  that  the  plain- 
tiff demanded  of  his  co-tenant  to  be  let  into 
the  immediate  possession  of  the  same,  and 
that  the  co-tenant  refused.  CarpenUer  v. 
MendenhaU,  87  D.  135. 

One  tenant  in  common  may  disseise  an- 
eiher;  but  in  consequence  of  tiie  legal  pre- 
sumption that  the  possession  of  one  co-ten- 
ant IS  the  possession  of  all,  acts  of  exclusive 
possession  which  in  case  of  a  stranger  would 
be  deemed  adverse,  and  per  se  a  disseisin, 
are  in  cases  of  tenancies  in  oommon  sqs- 
eeptible  of  explanation  consistently  with 
the  real  title.  WarfieUL  y.  lAndeO,  90  D. 
443. 

Where  one  oo-tenant  executes  a  deed  to  a 
third  person  of  the  whole  of  the  joint  prop- 
erty, this  of  itself  does  not  amount  to  such 
an  exclusive  claim  to  the  land  as  to  oust  the 
co-tenant  of  his  legal  seisin.  He  has  a  right 
to  suppose  that  the  erantor  and  grantee  in 
such  deed  understood  it  to  convey  only  the 
title  of  the  grantor  therein,  and  may  con- 
sider the  possession  of  the  gran  tee  as  holding 
as  his  oo-tenant  until  notice  to  the  contrary. 
HoUejf  V.  HawUy,  94  D.  350. 

Where  one  co-tenant  in  possession  takes 
deed  from  a  stranger  to  whole  of  joint  prop- 
erty, and  spreads  it  upon  the  records,  this 
does  not  constitute  such  an  ouster  of  his  co- 
tenant  as  would  lay  a  foundation  for  the 
commencement  of  an  adverse  possession 
against  him,  unless  accompanied  and  fol- 
lowed by  a  hostile  claim  of  which  the  co-ten- 
ant had  notice^  and  by  acts  of  possession 
iaoonsistent  with  the  continuation  of  the  co- 
tenancy, lb, 
M.  Whrna  outtsr  maj  be  presumed 
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•apposed  they  so  intended,  will  not  bar  his 
right  ander  the  statute  of  limitations, 
although  they  have  paid  the  taxes  for  the 
whole  period.     lb. 

The  fact  of  ouster  of  or  intent  to  oust  oo- 
tenant  must  be  found  by  the  jury;  for  the 
law  will  not  presume  from  acts  of  ownership 
by  one  tenant  in  oommon,  nor  from  his 
refusal  to  allow  a  co-tenant  to  enter,  nor 
from  both  combined,  that  there  was  intent 
to  oust.  CarpenUer  t.  MendenhaU,  87  D.  135; 
BoUon  T.  HamiUon,  37  D.  609. 

81.  AdTorse  possession  against  ten- 
ants in  common.  —  Where  there  has  been 
an  adverse  possession  of  more  than  fifteen 
years  against  two  tenants  in  common,  and 
one  of  them  is  within  the  saving  of  the  stat- 
ute of  limitations,  the  right  of  the  other  is 
not  thereby  saved.  DooliUle  y.  Blaheaiej/,  4 
D.  218. 

The  seisin  of  one  tenant  in  common  is  the 
seisin  of  all.     Vaughan  v.  Bacon,  33  D.  628. 

Relinquishment  of  possession  to  one  ten- 
ant in  common,  as  to  nis  share  in  the  prem- 
ises, operates  for  the  benefit  of  the  other 
co-tenants,  and  prevents  the  running  of  the 
statute  of  limitations  against  them.    lb. 

A  disseisor  purchasing  from  one  co-tenant 
cannot  he  ousted  by  the  other  until  he  com- 
mits some  disseisin  of  the  plaintifil  House 
V.  fi^iUer,  37  D.  58a 

Where  two  are  in  possession  together,  and 
one  only  is  turned  out,  and  the  other  still 
remains,  his  possession  is  still  that  of  the 
other  also  as  well  as  his  own.  Bemeckar  y. 
MiUer,  93  D.  309. 

82.  Contribution  between  tenants 
in  common.*  —  A  tenant  in  common  who 
expends  money  for  the  general  benefit  may 
recover  from  a  co-tenant  his  proportion  of 
the  expense,  the  title  to  the  land  not  being 
in  question.  Otoiimethr.  Thompson^  19  D.  350. 

A  tenant  in  common  is  not  liable  for  re- 
pairs or  improvements  made  by  a  co-tenant 
upon  the  common  property,  without  a  previ- 
ous request  and  refusal  to  join  in  making  such 
repairs  or  improvements,  even  though  the 
same  be  proper  and  necessary.  Mum/ord  v. 
Broum,  16  D.  440.  S.  P.,  OreH  v.  Jack,  27 
D.  353;  Kidder  v.  Rix/ord,  42  D.  504;  Cbl- 
vert  V.  Aldrieh,  96  D.  693. 

A  tenant  in  common  cannot  charge  either 
lands  or  co-tenants  for  improvement  on  the 
common  property.  Thuraion  v.  Dickiiuon, 
46  D.  56. 

A  tenant  ui  common  cannot  compel  co- 
tenants  to  contribute  to  improvements  made 
by  him  on  the  common  land,  either  at  law  or 
in  equity,  where  the  improvements  were  not 
necessary  as  reparations  of  the  property,  nor 
for  its  preservation  or  joint  enjoyment,  as 
where  such  improvements  consist  of  a  dwell- 
ing-house erected  for  his  own  benefit.  LoU' 
vaUe  V.  Menard,  41  D.  161. 

*  Right  of,  to  contribution  for  repairs  and  im- 
ytovements,  see  note,  68  D.  482-487. 


A  tenant-  in  common,  who  has  ooenpied 
and  taken  profits  of  joint  estate,  is  not  liable 
to  his  co-tenant  for  a  surplus  of  the  formcv-'s 
share,  unless  the  former  has  receiyed  im 
money  more  tiuu  his  share  of  the  rents  and 
profits  of  the  common  estate.  Pmk  t»  Om^ 
penter,  66  D.  477. 

A  tenant  in  common  vemoyinff  an  eBesm- 
brance  from  the  estate  is  entitled  to  eontri- 
bution  from  his  co-tenants  te  tbe  extent  of 
their  respective  interests,  and  a  ecmrt  of 
equity,  to  secure  such  contribution,  will  ob- 
force  upon  the  interests  ef  tbe  latter  an  eqai- 
table  lien  of  the  same  character  as  that  which 
has  been  removed.  Titnoorik  y.  8io^  95  D. 
577. 

88.  Agreements  between  tenants  in 
common.  — Where  a  tenant  in  common 
screes  with  his  co-tenant  to  release  to  him 
his  interest  in  the  estate  in  exchange  for  the 
other's  stand  and  medicines  as  a  physiciaa, 
and  the  other  relinquishes  the  practice  of 
medicine  and  the  drugs,  and  enters  into  pos- 
session of  the  land  pursuant  to  the  agree- 
ment^ making  improvements  thereon,  the 
case  will  be  taken  out  of  the  statnto  of 
frauds,  and  the  execution  of  a  release  will  be 
decreed.     Town  r,  Needham,  24  D.  246. 

An  agreement  bj  co-tenants  that  each, 
during  his  several  occupancy,  diall  pay  for 
repairs  necessary,  not  excee<&nga  particular 
sum,  while  repairs  exceeding  that  sum  are  te 
be  at  their  joint  charge,  where  they  have 
agreed  to  occupy  the  premises  alternately  in 
severalty,  in  proportion  te  their  respectiye 
interests,  is  to  be  construed  as  meaning  that 
the  whole  of  any  repairs  made  at  any  eoe 
time  exceeding  the  prescribed  sam  is  to  be  a 
joint  expense.     KkUUr  v.  Ri^ord,  42  D.  504. 

Tenants  in  common  and  partners  ssay  con- 
tract with  one  of  their  number  eonceming 
the  use  of  the  prooerty  so  held;  and  its  vio- 
lation gives  a  good  cause  of  action  at  law  to 
those  injured.     Bond  r.  BUton,  69  D.  562. 

A  tenant  in  common  in  possession  canno^ 
by  parol,  pass  title  to  land  to  his  co-tenant  in 
possession;  because  in  such  a  ease 
not  be  that  distinct  transfer  of 
which  equity  regards  as  eooiyalent  to 
written  contracts  McCformUi'o  Appeait  98 
D.  191. 

An  agreement  in  writings  between  tenants 
in  common,  that  the  survivor  shall  take  tbe 
other's  estate,  is  invalid.  Herokm  v.  Cku^ 
37  R.  1. 

A  joint  will,  conditional  to  take  offset  en 
the  death  of  both,  is  invalid,     lb. 

An  agreement  by  one  tenant  in  common  te 
pay  the  other  for  the  nse  of  the  oomoMMt 
property  for  his  own  benefit  is  valid,  and  en- 
forceable at  law.  Davko  y.  SkUmer,  46  R. 
665. 

84.  Partition  between  tenants  ka 
common.*  —  Where  a  co-tenant  makes  ini- 
provementa  in  the  belief    that  he 

•Coasolt  tttls  ranmoK 
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owner,  ch&ncery  will,  on  a  partition  rait,  90 
diride  the  premites  as  to  nre  him  the  bene- 
fit of  the  improrements.  Toum  v.  Needham, 
S4D.  24& 

Crop  growing  on  pnrparty  of  each  oo-ten- 
ant»  at  time  of  partition,  becomes  thereafter 
the  property  of  each  in  severalty.  CaUwun 
T.  Curiia,  38  D.  380. 

If  one  joint  owner  onsts  his  co-tenant,  the 
Utter  may  regard  the  former's  possession  as 
his  own  and  maintain  partition,  but  if  the 
onster  amounts  to  an  effectual  disseisin,  they 
no  longer  hold  tiie  estate  together,  and  par- 
tition cannot  be  maintained.  Brock  r.  Aul- 
man,  67  D.  733. 

On  partition  of  land  held  in  common,  one 
tenant  may  be  reimbursed  for  necessary  re- 
Mirs  and  improTements  made  at  his  expense. 
Ford  y.  Knapp,  66  R.  782. 

A  tenant  making  improvements  in  the  be- 
lief that  he  is  mAe  owner  may  not  be  charged 
with  the  rent  of  them,  and  may  be  reim- 
tmrsed  for  them  in  partition.  Johnaon  v. 
Peloi,  68  R.  263. 

85.  Parol  partiti(m,  or  actual di^iidon 
of  the  land.  —  In  dividing  lands,  part  of 
which  have  been  improved  and  enhanced  in 
value  by  the  industry  and  enterprise  of  one 
of  the  tenants  in  oommon,  the  equality  of  the 
division  should  have  reference  to  quantity 
•ad  quality,  estimating  the  average  value  of 
the  whole  tract  in  its  natural  and  improved 
■tate.     PaMdt  v.  JUarshaO,  4  D.  670. 

In  a  division  of  land  among  co-tenants  it  is 
not  necessary  that  each  should  receive  part  of 
the  several  parcels  held;  it  is  sufficient  that 
the  part  of  each  is  of  equal  value,  though 
made  up  of  entire  tracts.  Bart  v.  Hawkins, 
6D.  666. 

Where  a  tract  of  land  held  in  common  has 
been  subdivided  into  lots,  and  one  of  the  lots 
has  long  been  known  and  called  by  the  name 
of  one  of  the  tenants  in  common,  and  there 
is  no  evidence  of  an^  subsequent  claim  of  a 
tenancy  in  common,  it  may  fairly  be  inferred 
that  there  has  been  a  partition,  and  that  such 
lot  waa  set  off*-  to  him  whoso  name  it  bears. 
Jaekmm  v.  MiUer,  21  D.  316. 

A  deed  of  an  undivided  tract  gives  the 
grantees  the  right  to  elect  on  which  part  of 
the  entire  tract  they  will  locate  their  grant. 
8och  selection  and  occupation  in  accordance 
thereto  oonstitntes  a  valid  parol  partition. 
CMfiHT.  Jaekmm,  28 D.  66a 

Where  co-tenants  divide  land  by  giving 

Snitolaim  deeds  to  each  other  of  a  portion 
liereo^  if  the  title  to  the  part  conveyed  to 
either  afterwards  fails,  he  must,  in  the  ab- 
sence of  any  fraud  on  the  part  of  the  other, 
bear  the  lots  himself.  BeamUlat  v.  KnighL 
S3  D.  193. 

A  diviflioB  in  faet  of  land  among  the  pro- 
prieton  of  m  town,  however  informal,  if  ac- 
quiesced in  for  fifteen  years,  is  equivident  to 
'      "  -    -     thM^NA    SooAw.  Adami,  34 


aleg^ 


Mere  severance  of  posaession  between  ten- 
ants in  common  may  be  inferred  from  far 
less  proof  than  would  be  required  to  show  a 
ssle  of  land  to  a  stranger.  TomUn  v.  HU' 
yard,  92  D.  118. 

86.  Sales  of  land  held  in  common.  — 
A  tenant  in  common  holding  an  equitable 
title  is  not  entitled  to  equitable  relief  against 
a  party  acquiring  the  legal  title,  and  who,  at 
the  joint  solicitation  of  the  tenants  in  com- 
mon, pays  off  judgments  against  them,  and 
receives  a  deed  from  one  of  them  while  act- 
ing as  the  agent  of  the  other,  the  agent's 
acts  being  ratified  and  confirmed  by  subse- 
quent acts  and  declarations.  Workman  v. 
ihtthrie,  72  D.  664. 

There  can  be  no  sale  of  land  by  parol 
among  tenants  in  common  where  all  are  in 
poBseasiou;  the  statute  of  frauils  forbids  it; 
and  there  can  be  no  rach  part  performance 
as  would  take  it  out  of  the  operation  of  that 
statute,    lb. 

87.  or  of  interests  therein.  —  The 

undivided  interests  of  a  tenant  in  common  in 
distinct  freeholds  may  be  sold  separately. 
Butler  v.  Boya,  12  R.  218. 

A  purchaser  from  a  tenant  in  common  can- 
not impose  upon  later  purchasers  of  other 
portions  of  the  common  property  the  bur- 
den of  satisfying  the  claim  of  the  owner  of  a 
paramount  title  to  an  undivided  interest 
therein.     Denmaon  v.  Foster,  34  D.  429. 

The  equities  between  earlier  and  later  pur- 
chasers of  portions  of  common  property  are 
equal,  and  the  former  cannot  impose  upon 
the  latter  the  entire  burden  of  a  paramount 
title.     /  b. 

88.  GonTeyances  by  one  tenant  in 
comm.on.  —  A  tenant  in  common  cannot 
convey  or  dispose  of  lands  of  his  co-tenants 
without  authority  under  seal,  or  in  any 
other  manner  than  a  stranger  might  da 
Bloody,  Ooodiieh,  24  D.  121. 

One  tenant  in  common  cannot,  as  against 
his  co-tenants,  convey  part  of  the  common 
property  in  severalty  by  metes  and  bounds, 
or  even  an  undivided  share  of  such  part. 
WhUton  v.  WhiUon,  75  D.  163;  Denniaon  v. 
Foater,  34  D.  429;  JeweU  v.  SlodOon,  24  D. 
694;  Balhu  v.  Hale,  93  D.  438. 

This  rule  applies  to  a  passway  held  in  co- 
tenancy.    Marshall  v.  Trumbull,  73  D.  667. 

Whether  the  rule  applies  where  there  are 
several  other  tracts,  held  by  the  same  ten- 
ancy, in  which  no  interest  is  sold,  is  doubtful. 
Cawpan  v.  Ooeffrey,  100  D.  133. 

A  tenant  in  common  can  convey  his  inter- 
est in*  a  separate  part  of  the  tract  held  in 
common,  and  after  such  conveyence  his 
grantee  becomes  tenant  in  common  as  to  that 
part  of  the  tract.  AfdUer  of  Prentiaa,  30  D. 
203;  Balhm  v.  Hale^  93  D.  438;  Oatea  v. 
Salmon,  95  D.  139. 

The  deed  of  a  tenant  in  common  conveys 
the  proportional  interest  only  of  the  grantor 
to  toe  portion  of  the  common  property  de- 
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Mribed.  Dtnmmm  v,  Foster^  34D.  429.  S.  P., 
Smah  y.  Betuon,  31  D.  614. 

A  conveyance  of  a  specific  portion  of  com- 
mon landi  by  one  tenant  in  common,  or  by 
any  number  of  them  lets  than  the  whole,  is 
not  void,  bat  cannot  be  made  to  the  preju- 
dice of  the  co-tenants  not  uniting  in  the  eon- 
veyance.    Oaiet  v.  Sabnon,  WD.  139. 

Snoh  a  conveyance  by  metes  and  bounds 
is  void,  and  not  merely  voidable  at  the 
election  of  the  co-tenants  Dunoam  ▼.  Sytvet' 
Ur,  41  D.  400. 

Whore  one  tenant  in  oommon,  professing 
to  act  for  himself,  and  as  attorney  tor  his  co- 
tenant,  ezeontes  a  deed  of  bar|;ain  and  sale, 
in  which  he  acknowledges  receipt  of  the  con- 
sideration, grants  the  premises,  and  cove- 
nants to  warrant  the  same  "  as  attorney  as 
aforesaid,"  it  does  not  convey  his  interest^ 
because  it  shows  no  consideration  passinff  to 
him  in  his  own  right.  Locke  v.  AfeaMnoer, 
11  D.  760. 

The  heirs  of  a  tenant  in  common  are  bound 
by  a  conveyance  by  their  ancestor,  especially 
if  it  be  by  warranty.  Denmmm  v.  Fofier^  34 
D.429. 

The  deed  of  one  tenant  in  common  cannot 
affect  the  title  or  interest  of  his  co-tenant, 
whatever  title  such  deed  may  purport  to  con- 
vey.    Bigehw  v.  Topliff,  60  D.  664. 

One  tenant  in  oommon  is  not  estopped  from 
setting  up  his  title  against  a  mortgage  on  the 
entire  property  given  without  right  by  his 
co-tenant,  although  the  former  was  present 
at  the  time  of  the  execution  of  the  note  and 
mortgage  deed,  drew  the  note  and  signed  it 
as  surety,  filled  up  the  mortgage  and  certifi- 
cate of  acknowlMgment,  and  signed  the 
same  as  witness  to  the  signature  of  the  mort- 
gagor, where  at  the  time  of  such  execution 
the  respective  tides  of  the  co-tenants  stood 
upon  tne  records,  and  the  mortgagee  was 
chargeable  with  notice  thereof.  The  doc- 
trine of  estoppel  in  paU  has  no  application  to 
snch  a  case^  for  no  fraud  has  been  committed. 

If  one  or  two  tenants  in  common  of  a  mill 
and  mill  site,  to  which  was  appurtenant  the 
right  of  flowing  other  lands  above,  owned  by 
them  in  common,  conveys  his  undivided  one 
half  to  his  co-tenant,  together  with  appur- 
tenances, this  authorizes  the  latter  to  con- 
tinue the  flowing  of  such  oommon  lands,  and 
to  transfer  such  right  to  his  grantee.  J7arfc&- 
kiwn  V.  Chane,  63  D.  646. 

A  deed  by  a  tenant  in  common  of  "  sixty- 
four  rods,  being  part  of  **  a  lot  held  by  the 
grantor  in  common  with  another,  passes  no 
title  in  common;  nor  will  it  pass  any  title  in 
severalty  unless  grantee  enters  and  takes 
possession  of  the  qusentity  of  land  conveyed 
by  the  deed,  and  thus  makes  certain  the 
part  which  he  claims  to  hold  in  severalty. 
Phimp9  V.  Twhr,  69  D.  306. 

The  only  way  in  which  a  co-tenant  can  re- 
tain any  portion  of  or  a  right  in  a  passway 
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held  in  co-tenancy,  after  conveying  away  i 
portion  of  it,  is  to  oonvey,  not  lus  whole  on* 
divided  halt  but  some  aliquot  pnrt  or  par* 
tion  of  it»  Thus  reserving  m  himself  a  nriit 
in  the  whole  not  inconsistent  witib  the  ligsti 
of  bis  co-tenants  while  it  remained  oomoMa 
property.    Manhdll  v.  ^ViiiiiM4  7S  D.  667. 

A  conveyance  by  one  tenant  in  oommon  of 
a  special  portion  off  the  common  premises 
does  not  sever  the  special  tnot  troai  the 
general  tnMst  of  which  it  is  n  par^  so  fiv  ss 
the  oo-tenants  of  the  grantor  are  oonosned, 
and  as  it  regards  them,  the  whole  tract  n 
subject  to  partition  the  same  as  it  woold  bs 
had  the  conveyance  of  the  special  tract  not 
been  mads.     Ootet  v.  SaJbrnmit  V^  D.  189: 

The  grantee  of  the  interest  of  n  tenant  is 
common  in  part  of  several  tracts  of  land  held 
in  common  cannot  maintain  a  bUl  to  set  asidi 
a  previous  execution  sale  of  the  tenant's  in- 
terest in  such  part,  on  the  ground  tiiat  the 
sale  of  such  an  interest  is  inmlid;  beoanse, 
if  the  execution  sale  is  void,  the  oonveyaacc, 
for  the  same  reason,  is  also  void;  and  if  the 
conveyance  is  valid,  the  execution  sale  must 
also  be  valid.  ObnqMm  ▼.  Qi4fitft  lOp  D. 
133. 

89.  Actions  betweon  tenaats  in  com- 
mon, generally.  — Tenants  in  oommon  axe 
similar  to  partners  in  reference  to  the  right 
to  sue  each  other  and  the  mode  of  doing  so. 
The  rules  of  law  governing  actions  between 
the  latter  apply  with  •}««  force  to  actions 
between  the  lonnsr.  HamHUm  ▼•  Oieme,  9i 
D.  724. 

One  tenant  in  oommon  may  maintain  an 
action  against  his  oo-tenant  for  an  injury  te 
the  common  property.  Himm  ▼•  Bthmum^ 
99  D.  772. 

The  owner  of  the  upper  story  of  a  bnikUag 
is  not  liable  at  law  to  tbe  owner  of  the  lower 
stories  for  injuries  to  the  Utter  from  the 
want  of  proper  repairs  to  the  root  If  eithsr 
party  has  any  remedy,  it  is  in  ehaneery  only. 
Oheetebonmgk  v.  Often,  S6  D.  396l 

A  tenant  in  oommon  of  a  right  of  fisherr 
may,  without  regaining  possession  thereof 
by  entry  or  otherwise^  maintain  an  aetioo 
against  his  co-tenant  for  depriving  him  ol 
snoh  right     Duneam  v.  Symtter,  41  D.  406. 

One  oo-tenant  cannot  maintain  an  aotaoa 
against  his  oo-tenants  for  loos  sustained 
through  want  of  repairs,  when  he  himself 
has  refused  to  unite  with  them  in  making 
repairs  necessary  to  the  use  of  the  pr^erty. 
StdUinge  v.  CwrheU,  42  D.  388. 

One  tenant  in  common  may  maintain  ac- 
tion at  law  against  his  co-tenant  to  recover 
the  latter's  proportion  of  moneys  paid  by 
the  former  to  remove  an  encumbranee  ca 
their  common  property  which  they  had  s^ 
snmed  on  their  purchase  thereoL  Didammm 
V.  WiUkam,  69  D.  142. 

A  tenant  in  oommon  may  dastnin  for  ren^ 
where  he  has  leased  to ".  ' 
V.  AmM,  tt  D.  42& 
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a  main  aquedaot  leading  from  a  ipring^  and 
each  one  had  hie  own  branoh  aq|aednot»  In 
an  action  by  A  against  B  for  nnng  or  watt- 
ing more  than  his  fifth  of  the  water,  —  held, 
1.  'Ihat  case  sounding  in  tort,  and  not  an  ac- 
tion of  account,  was  the  proper  form  of  ao* 
tion;  and  2.  That  the  foUowinc  charge  to  the 
jury  was  correct:  "Did  the  defendant  will- 
fully and  knowingly  vse  or  waste  more  than 
his  one  fifth  of  the  water,  or  knowingly  suf- 
fer his  family  to  do  it,  for  the  purpose  of 
annoying  or  injuring  the  pl&intilf  or  with  a 
wanton  disregard  or  indifference  to  the  in- 
convenience it  might  occasion  the  plaintiff} 
If  the  defendant  did  so^  and  thereby  the 
plaintiff  has  suffered  injury,  then  the  de- 
fendant is  liable."  McLelUm  ▼.  J«ime$»^  5 
R.  270. 

41.  Assumpsit.  — Where  two  tenants 
in  common  sell  and  convey  their  land,  and 
all  the  money  is  received  by  one,  the  other 
can  maintain  an  action  for  money  had  and 
received,  for  his  moiety,  against  the  other. 
Coiei  V.  CoUs,  8  D.  231;  Brtue  ▼.  HatUng;  98 
D.  592. 

A  tenant  in  common  who  eells  growing 
timber,  and  receives  payment  therefor,  is 
liable  to  his  co-tenant  for  money  had  and 
received,  the  title  not  being  involved.  MiUer 
y.  MiUer,  19  D.  264. 

The  statute  of  limitations  in  such  ease 
runs  from  the  time  of  the  payment,  and  not 
from  the  time  of  the  sale,  if  a  promissory 
note  is  given,  on  which  payments  are  made^ 
the  statute  runs  from  the  payments.    lb, 

AsiumpHt  lies  by  a  tenant  in  common 
against  a  oo-tenant,  in  Massachusetts,  to 
recover  trom  ths  latter  any  surplus  in  money 
received  by  him  over  and  above  his  share  of 
the  profits  of  the  estate;  but  to  maintain 
the  action  it  must  appear  that  he  has  re- 
ceived more  than  his  proportion  of  the  pro- 
ceeds, not  of  a  single  article,  but  of  the 
entire  products  of  the  estate,  after  deducting 
all  proper  charges,  and  that  the  plaintiff,  and 
no  other  oo-tenants,  is  entitlea  to  the  sur- 
plus.   Shepard  v.  Rkhardt,  61  D.  473. 

If  one  co-tenant  receive  the  whole  profits, 
the  other  cannot  maintain  an  action  of  a«- 
tum!p9U  for  use  and  occupation,  or  money  had 
and  received.  ChaannbtrM  v.  ChoanberB,  14  D. 
585. 

AuumptU  cannot  be  maintained  by  one 
tenant  in  common  against  his  co-tenants  to 
recover  for  services  rendered  by  him  in  sell- 
ing the  common  property,  and  for  money 
expended  by  him  in  advertising  the  prop- 
erty.    HamiUon  v.  Conine^  92  D.  724. 

42.  Oase.  —  A  tenant  in  common  may 
maintain  trespass  on  the  case  against  a  co- 
tenant  for  diverting,  for  individual  use,  the 
water  of  a  stream  running  to  their  common 
mill.     BlaneAard  v.  Baker,  23  D.  504. 

Or  for  fiowiuff  the  land  owned  in  common-, 
by  means  of  a  dam  erected  upon  other  land; 
for  snch  act  tortiously  deprives  the  former  of 


One  tenant  in  oommon  may  maintain  an 
•etion  against  his  co-tenant  for  diverting 
the  water  from  their  oommon  mill  for  Mpa- 
rate  pnrposee.  PUUbmry  v.  Maom^  89  B.  91 ; 
MiM  v.  Parher,  22  D.  893;  Hinu  v.  BMm>n, 
99  D.  772. 

The  building  by  a  tenant  in  common  of  an 
•zoelaior-mill  so  near  to  a  grist-mill  owned  by 
him  and  his  oo-tenant  as  to  darken  the  grist- 
mill, and  prevent  access  to  its  under-works 
lor  the  purpose  of  repairing  them,  and  the 
nse  of  the  yard  in  front  of  it  as  the  place  for 
the  piling  of  Inmber  in  snch  a  manner  as  to 
exclude  customers  from  the  grist-mill,  con- 
stitute such  an  injury  to  the  common  prop- 
erty aa  will  give  the  oo-tenant  a  right  of 
aetion.    Hmu  v.  Bobhutm,  95  D.  772. 

40.  Account.  — Tenant  in  oommon  of  a 
ferry  may  maintain  an  action  of  account  or 
an  action  ok  the  case  against  his  co-tenant, 
to  reoorer  his  share  of  the  income  of  the 
ferry,  and  all  damages  may  be  assessed  which 

53  D.  686. 

Where  two  of  three  tenants  in  oommon 
lease  the  entire  estate,  without  the  concur- 
rence of  the  third,  to  a  lessee  who  covenants 
to  insure  for  the  benefit  of  the  lessors,  which 
he  does,  and  the  premises  are  borued  during 
the  term,  and  the  whole  of  the  loss  is  col- 
lected from  the  insurers  by  one  of  said  les- 
sors after  an  assignment  to  him  by  the  other 
lessor,  the  third  co-tenant  may  recover  from 
the  oo-tenant  who  collected  the  insurance 
money  his  proportion  of  it.  8tarh$  v.  8ihe»^ 
69  D.  270. 

The  remedy  by  aetion  of  account  between 
co-tenants,  given  by  Rhode  Island  statute 
(Rev.  Stats.,  a  209,  sec  1),  is  not  confined 
to  the  rents  and  profits  of  the  joint  estate 
actually  received  by  one  oo-tenant  in  a 
greater  share  or  proportion  than  by  the 
oth^.  And  where  one  of  the  co-owners  of 
a  joint  estate  oonsistinff  of  a  manufacturing 
establishment  has  had  the  exclusive  use 
thereof,  the  rentable  value  of  the  excluded 
ee-owner's  share  of  the  estate  is  the  fair  test 
ol  the  value  of  the  use  of  his  interest,  irre- 
spective of  the  profits  made  or  the  loeses 
suffered  by  the  occupying  co-tenant  during 
his  ezdnnve  occupancy.  Kmnwlu  v.  Harris, 
73  D.  77. 

In  Maryland,  a  tenant  in  common  may 
maintain  an  action  of  account  against  his  co- 
tenant  in  cases  to  which  it  is  applicable;  but 
this  form  of  action  is  seldom  used,  a  bill  in 
equity  being  in  most  cases  the  more  conve- 
nient and  effectual  remedy.  HamiUon  v. 
Cmine,  92  D.  724. 

Equity  has  jurisdiction  of  suits  between 
partners,  bat  not  between  co-tenants,  for 
the  settlement  of  their  a&irs,  and  an  asso- 
eiation  most  be  shown  to  be  a  partnership, 
to  give  equity  jurisdiction  of  snch  a  suit 
Woodward  v.  Cfouring,  66  D.  211. 

▲  and  B  and  three  others  owned  together 


00-TKNANOY,  I,  S. 


M6 

For  Index  to  Kotes  te 

the  aae  of  the  property,  and  is  in  the  nature 
of  a  deatmction  of  the  aae  for  which  it  was 
intended.     Odhrne  ▼.  Lyford,  82  D.  387. 

Or  whenever  a  permanent  injury  is  done 
to  the  freehold  by  his  co-tenant,  in  which 
his  damages  shall  be  measured  by  the  injn- 
ries  actually  sustained.  Smith  t.  SHarpe^  67 
D.  674. 

Where  a  milly  owned  in  eommon,  was 
Inimed,  through  the  neglip^ence  of  one  of 
the  tenants  in  common,  —  hddt  that  his  co- 
tenants  might  maintain  a  joint  action  on  the 
case  against  him  therefor.  ChuUy  r.  Thomp- 
§on,  li  D.  824. 

48.  Ejectment.  —  Ejectment,  not  par- 
tition, is  the  remedy  of  a  tenant  in  common 
ousted  by  his  co-tenant  Thomas  r,  Oarvan, 
26  D.  708;  HtUehinsan  v.  Choie,  63  D.  645. 

Bjectment  may  be  maintained  after  de- 
mand to  be  let  into  possession  of  his  share, 
by  one  proprietor  against  his  co-proprietors 
who  will  not  consent  to  a  division  of  the 
lands  among  them.  UmversUy  v.  Beynolds, 
23  D.  234. 

One  of  two  co-tenants,  who  remain  co-ten- 
ants after  their  other  oo-tenants  have  become 
tenants  in  severalty  by  partition,  may  main- 
tain ejectment  agunst  his  co-tenant,  after  a 
simple  denial  of  nis  right  to  participate  in 
the  enjoyment  of  the  liuid,  upon  the  doctrine 
of  oonslvnctive  ouster,  and  need  not  join  as 
defendants  those  who  have  become  tenants 
in  severalty.  McMaham  ▼.  McMahan,  53  D. 
481. 

A  oo-tenant  seeking  to  recover  from  his 
eo-tenant  his  portion  of  the  common  prop- 
erty which  has  been  for  a  time  in  the  posses- 
lion  of  the  defendant,  may  defalk  the  profits 
received  by  the  defendant  against  the  amount 
of  debts  paid  by  the  latter  for  the  former. 
lb. 

When  a  tenant  in  common  brings  ejectment 
against  his  co-tenant,  who  sets  up  an  adirerse 
holding  "against  all  persons,"  it  is  unneces- 
sary for  the  plainti£f  to  show  a  previous  de- 
mand for  possession.  Harruon  v.  Taylor, 
82  D.  159. 

In  ejectment  by  a  tenant  in  common, 
against  his  co-tenant,  who  took  possession 
wrongfully,  but  afterwards  became  a  co-ten- 
ant, plaintiff  cannot  recover  damages  for  the 
period  during  which  the  defendant  was  un> 
tawfully  in  possession.  Carpentier  v.  Men- 
denhaO,  87  D.  135. 

A  tenant  in  common  cannot,  in  ejectment 
against  his  co-tenant,  recover  damages  or 
mesne  profits  for  the  period  during  which 
the  poesession  of  the  co-tenant  was  not  ad- 
verse.    76. 

Bnt  he  may  recover  damages  from  the 
time  of  the  onster,  according  to  his  right. 
lb, 

44.  Forcible  entry.  —  One  tenant  in 
common  cannot  maintain  an  action  for  forci- 
ble entry  and  unlawful  detainer  against  his 
••-tenant;  bnt  in  order  to  obtain  relief,  he 
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must  resort  to  a  eonrt  of  equity  for  a  parti- 
tion of  the  land  in  dispute.  Lidk  v.  (flkth 
ne/i;  68  D.  383. 

45.  Trespass.* —  One  tenant  in  eomsDoa 
cannot  maintain  trespass  against  his  oo-tea- 
ant,  unless  he  is  expelled  &om  the  ooemiaa 
estate  or  deprived  of  the  common  enjoy- 
ment Booth  V.  Adcana,  34  D.  680;  /Tarmos 
V.  €farfman,lS  D.  656. 

A  tenant  in  common  of  a  mill  canaot  brinff 
trespass  aoainst  his  co-tenant,  on  the  gronnd 
that  the  latter  entered  into  the  exclnsirs 
occupancy  of  the  milL     Porter  v.  Hooper,  29 

A  tenant  in  common  cannot  maintain  tre^ 
pass  where  his  oo-tenant  appropriates  the 
proceeds  or  income  of  the  estate.  Symemdi 
V.  HarHe,  81  D.  663. 

A  tenant  in  common  is  not  gnilty  of  tre^ 
pass  affainst  his  oo-tenant  in  putting  his  oo- 
tenant  s  tenant  out  of  possession  of  baildings 
which  he,  the  ejector,  had  built  and  occupied, 
bnt  which  had  become  casually  vacant.  lU- 
bert  V.  Ndl^,  82  D.  493. 

Mere  denial  of  co-tenant's  title  is  not  a 
trespass  upon  his  possession,  nor  equivalent 
to  an  ouster.    Jb. 

A  tenant  in  common  may  maintain  tree- 
pass  for  cutting  and  carrying  away  timber 
from  the  common  property,  althongh  the 
wrong-doer  has  paid  the  other  tenants  ia 
common  for  the  same.  Longfellow  v.  Qmmbp, 
48  D.  626.  Ck>ntra,  Albert  v.  Hqf,  82  D. 
493. 

So  he  may  maintain  trespaas  against  his 
co-tenant  for  dtrip  and  waste  committed  by 
him  during  the  pendency  of  a  petition  for 
partition,  even  though  the  defencunt  is  him- 
self the  petitioner.  And  in  such  action  the 
declaration  need  not  name  the  other  co-ten- 
ants.    Maxwell  v.  Maxwell,  60  D.  657. 

Occupancy  by  one  tenant  in  common  of  a 
particular  part  of  the  common  property,  by 
agreement  of  the  others,  is  so  far  a  sever- 
ance in  fact  as  to  permit  him  to  maintain 
trespass  against  them  for  the  same  acts 
which  would  constitute  brespass  in  a  stnm- 
ger,  even  though  the  length  of  such  occupy 
tion  wonld  be  usufficient  to  mature  an  *^ 
lute  legal  title  in  severalty.  (/Hi 
De  OceSrUmi,  80  D.  653. 

A  tenant  in  common  may  maintain 
pass  where  his  co-tenant  practically  destroys 
the  estate  itself,  or  some  portion  thereoL 
SymofwU  v.  Harris,  81  D.  653. 

Disseverance  and  removal,  by  one  tenant  m 
common,  of  machinerv  which  constitutes  fix- 
tures of  a  mill  owned  in  common,  and  the 
incorporation  thereof  into  another  mill,  which 
is  the  sole  property  of  such  tenant  in  com- 
mon, without  the  consent  of  his  co-tenant, 
is  a  practical  destruction  of  the  common 
property,  and  his  co-tenant  may  maintain 
trespaas  against  him.     76. 

*  Note  on  trespass  by  one  co-tenant  asaiosi 
I  another,  29  D. 
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46.  Trespaw  for  mesne  profits.*  — 
At  common  Uw,  trespais  for  mosne  profits  by 
a  tenant  in  common  cannot  be  maintained 
without  an  aetual  onster.  PorierY,  Hooper, 
29  D.  480. 

But  nnder  the  modem  anthorities  in  this 
ooontry  snch  an  action  may  be  maintained 
where  the  defendant  has  actually  received 
more  than  his  share  of  the  entire  profits  after 
deducting  aU  reasonable  charges,  and  the 
balance  is  due  to  the  plaintiff,  and  not  to 
the  other  co-tenants,  but  not  otherwise. 
Mo8e§  ▼.  Bom,  66  D.  260. 

A  tenant  in  common  cannot  maintain  an 
action  against  his  co-tenant,  using  the  com- 
mon  property,  for  his  share  of  the  value  of 
the  use,  eren  under  such  modem  authorities. 

lb. 

An  action  under  the  Maine  statute,  against 
a  co-tenant  receiving  the  whole  rents  and 
profits  of  the  proi>erty,  or  more  than  his 
share,  is  not  maintainable  unless  the  declara- 
tion alleges  that  the  property  has  actually 
yielded  rents  and  pronts,  and  that  the  de- 
fendant has  taken  the  same  without  the 
plaintiff's  consent.     lb, 

A  tenant  in  common  may  maintain  tres- 
pass against  his  co-tenant  for  mesne  profits 
after  a  recovery  in  ejectment.  CrUd^td  v. 
Humbert,  80  D.  533. 

He  is  entitled  to  damages  for  use  and  oc- 
cupation by  co-tenant,  from  the  time  he  be- 
came the  owner,  where  he  recovers  the  land 
in  ejectment,  and  then  brings  an  action  for 
mesne  profits.     Ih. 

47.  Trespass  quare  dausum  freg^t 
will  not  lie  by  a  tenant  in  common  of  land 
against  his  co-tenant.  Duncan  v.  Sylvester,  29 
D.  512.  Contra,  Maddox  v.  Ooddard,  33  D. 
604.  Or  against  those  who,  under  the  direc- 
tion or  authority  of  the  latter,  broke  and  en- 
tered upon  the  premises.  A  ndert  v.  MeredUh, 
M  D.  376. 

So  held  where  action  was  for  entering 
apon  the  common  property,   claiming  ex- 
elusive  ownership  of  the  whole,  and  cutting 
and  carrying  away  all   the  timber  thereon. 
WaU  V.  Richardmm,  78  D.  622. 

48.  Trover  t  cannot  be  maintained  by 
one  tenant  in  common  against  co- tenant  for 
taking  all  or  an^  portion  of  the  crops,  and 
merely  withholding  them,  and  refusing  to 
allow  the  former  to  participate  in  the  use  of 
them.     BaUou  v.  HaU,  93  D.  438. 

49.  Use  and  occupation.  —  One  tenant 
in  common  cannot  maintain  an  action  against 
another  for  use  and  occupation  of  the  com- 
mon estate.  BverU  v.  Btxxih,  18  R.  169.  Un- 
less he  has  been  excluded  from  the  possession 
by  the  latter.  Crane  v.  Waggoner,  89  D.  493. 
Or  unless  there  has  been  an  actual  ouster. 
Israel  v.  Inrael,  96  D.  571. 

50.  Waste.  —  One   tenant  in    common 


*  Action  by  one  co-tenant  against  the  other  for 
nou  and  profits,  see  note,  U  D.  tttt,  £87. 
t8eeM|^ra,>-a 


cannot  maintain  action  of  waste  against  the 
other,  where  the  act  complained  of  instead 
of  injuring  the  common  estate  has  improved 
it    BndLh  v.  SharTpe,  hi  D.  574. 

One  tenant  in  common  cannot  be  made  te 
account  for  the  value  of  marl  dug  and  oar* 
ried  away  by  him,  in  an  action  of  waste  by 
his  co-tenant  for  digging  and  carrying  it 
away.     lb. 

Action  on  the  ease  in  the  nature  of  waste 
will  not  lie  affsinst  one  tenant  in  common  in 
favor  of  snouer.  Darden  v.  Oowper,  75  D. 
461. 

61.  Joinder  of  parties  in  actions  bj 
tenants  in  common.  —  All  tenants  in 
common  may  unite  in  one  action  for  the  pos- 
session of  the  common  property.  And  one 
tenant  may  sue  for  his  undivided  portion. 
But  whether  more  than  one  and  less  than  all 
can  unite  in  such  action,  qumre.  Bullion  M. 
Co.  V.  OosffiM  Oold  etc  M,  Co.,  90  D.  526. 
S.  P.,  HiWumm  v.  Mix,  1  D.  41. 

A  recovery  may  be  had  according  to  the 
right  which  the  plaintiff  proves.  HiUhouae 
V.  Mix,  1  D.  41. 

The  general  rule  is,  that  tenaata  in  com- 
mon cannot  join  nor  be  joined  in  real  or 
mixed  actions  unless  some  entire  or  indivis- 
ible thing  is  to  be  recovered.  Malcolm  v. 
Rogere,  15  D.  464.  But  they  may  join  or 
sever  in  personal  actions  for  injuries  to  the 
land.     Palmer  v.  Doughertff,  54  D.  636. 

Tenants  in  common  must  join  in  actions 
ex  delicio  and  for  injuries  to  their  real  prop- 
erty. Bradley  v.  BoifnUm,  39  D.  582;  Qeni 
V.  Lynch,  87  D.  558. 

But  non- joinder  of  a  co-tenant  as  plaintiff 
in  trespass  for  an  injury  to  the  common 
property  can  be  taken  advantage  of  only  by 
plea  in  abatement,  and  not  on  the  hearing 
on  the  merits.  Ltkhrop  v.  Arnold,  43  D.  256. 

Co-heirs  are  tenants  in  oommon;  and,  ia 
bringing  real  actions,  may,  by  statute,  either 
join  or  may  sue  separately.  They  oannot  be 
compelled  to  unite  on  one  action.  Maleotim 
V.  Rogere,  15  D.  464. 

Where  two  or  more  tenants  in  oommon 
are  plaintiffiB  in  trover,  and  part  of  them  are 
subject  to  the  operation  of  the  statute  of 
limitations,  it  is  no  bar  to  the  recovery  of 
those  not  within  it  8eUU  v.  Alison,  52  D. 
393. 

Two  tenants  m  common  cannot  join  in  aa 
action  of  account  against  their  co-tenants,  aa 
the  interest  of  tenants  in  common  is  severaL 
McP/ierson  v.  McPherson,  53  D.  416. 

Tenants  in  common  may  maintain  a  joint 
action  to  recover  rent  due  on  a  lease  of  the 
common  property  which  contains  a  covenant 
to  pay  rent  to  lessors  jointly,  although,  by 
a  memorandum  annexed  to  the  lease,  and 
forming  part  of  it  it  is  agreed  that  one  half 
of  the  rent  be  paid  to  each  of  the  lessors 
separately.     WaU  v.  Hinds,  64  D.  64. 

A  co-t«iant  of  land  absent  from  the  state 
may  be  made  a  party  defendant  ia  a  suit  by 
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admiuistrator  of  a  deceased  oo-tenant, 
eren  assuming  that  had  he  been  within  the 
■tate,  he  mnst  have'  been  joined  as  com- 
plainant.    Parkman  ▼.  AieariU,  73  D.  457. 

Tenants  in  common  hare  scTeral  freeholds, 
and  are  not  obliged  to  join  in  an  action 
against  their  grantor  for  a  breach  of  the 
oovenants  of  warranty  in  his  deed.  Lamb  ▼. 
Danfimh,  8  K  426. 

68.  ——in  actioiui  against  them. — 
Tenants  in  common  cannot  be  sned  jointly 
in  an  action  of  account  by  their  co-tenants^ 
where  each  of  the  defendants  received  por- 
tions of  the  profits  severally.  McPhermm  v. 
McPherion,  63  D.  416. 

One  tenant  in  common  may  plead  tenancy 
in  common  in  abatement  if  he  alone  be  sued 
in  trespass,  trover,  or  case  for  anything 
respectmg  tiie  land  held  in  common.  South- 
ard  V.  Hilk  69  D.  85. 

68.  When  one  oo-tenant  may  sue 
alone.  —  Tenants  in  common  may  sever 
their  actions  where  they  lease  property  and 
reserve  separate  portions  to  each.  Lahy  v. 
Holland,  50  D.  705. 

An  agreement  that  parties  may  claim  the 
rent  ^*  jointly  or  separately  as  to  either  may 
seem  convenient^"  gives  them  each  a  separate 
action.  It  creates  no  joint  leeal  interest.  Ib. 
And  where  rent  is  collected  by  an  admin- 
istrator or  guardian  in  his  own  wrong,  each 
of  several  co-heirs  entitled  thereto  may  waive 
the  tort  and  sue  in  asmmpsU  for  his  share. 
Smith  V.  WUey,  58  D.  262. 

One  owner  in  common  may  sue,  without 
joining  his  co-owner,  a  sheriff  who  has  sold 
the  entire  property  in  the  goods,  on  an  exe- 
cution agamst  the  co-owner  after  notice  of 
the  plaintiff  8  interest.  Smuth  v.  Tankertlqi, 
56  D.  193. 

Plaintiff  having  joint  interest  in  property 
amounting  to  one  half  the  profits  can  main- 
tain his  action  for  an  injury  to  it,  and  re- 
cover costs.  Chandler  v.  Howland,  66  D. 
487. 

One  tenant  in  common  cannot  recover  in 
ejectment  for  the  joint  benefit  of  himself 
and  co-tenants,  but  he  is  entitled  to  recover 
his  aliquot  part  or  share.  Mobley  v.  Bruner, 
98  D.  360. 

Tenants  in  common  must  sue  separately 
in  actions  that  savor  of  realty,  though  they 
loin  in  actions  relating  to  some  entire  and 
indivisible  thing,  and  m  actions  of  trespass 
relating  to  the  possession,  and  in  debt  for 
rent,  but  not  in  an  avowry  for  rent.    Ib, 

XL  Joiirr  Tkkamts. 

64.  Who  are  Joint  tenants.  —  Where 
an  estate  is  given  to  several  persons  jointly, 
without  any  expressions  indicating  an  in- 
tention that  it  shall  be  divided  among  them, 
it  must  be  construed  a  joint  tenancy.  But 
where  it  appears,  either  by  express  words  or 
from  the  nature  of  the  case,  that  it  was  the 
testator's  intention  that  the  estate  should  be 


divided,  it  then  becomes  a  tenaaey  in 
mon.     Martin  v.  Smith,  6  D.  395. 

Joint  tenancy  has  no  exiate&oe  in  OUs^ 
as  distinguished  from  tenamqy  in  wnmna. 
Miles  V.  Fiiher,  86  D.  61. 

An  af^reement  between  two  persons  for 
the  raising  of  a  crop  on  the  leads  of  a  third, 
b^  his  license  and  permiasion,  and  for  ths 
division  of  the  crop  oetween  each  two  per^ 
sons,  constitutes  tnem  joint  tenants  of  ths 
crop,  and  neither  can  defeat  the  interest  of 
the  other  by  taking  a  eonveyanoe  of  the 
lands  from  tiie  owner.  Lcwe  v.  JfiZfarp  46 
D.  188. 

Where  land  is  conveyed  to  a  wile  end  her 
child  or  children  begotten  hj  her  then  hus- 
band, and  a  daughter  is  afterwards  bora, 
she  60  inaiantl  becomes  a  joint  tenant  with 
her  mother  by  the  legal  effeot  of  the  deed  te 
her  as  prospective  oo-purchaaer.  FmseB  t, 
PoweO,  96  D.  372. 

66.  Purchase  of  outstaadinff  title. - 


Joint  tenants  and  copareeners  stand  in  con- 
fidential relations  in  regard  to  ene  another's 
interest,  and  are  not  permitted  in  equity  te 
acquire  an  interest  in  the  property  hostile  to 
that  of  the  other;  therefore,  a  jMirohsse  by 
one  of  an  encumbrance  on  tiie  joint  estatsb 
or  an  outstanding  tiUe  to  it|  is  lield  at  the 
election  of  his  co-tenants^  within  a  reason- 
able time,  to  inure  to  the  equal  benefits  of 
all  the  tenants,  npNon  a  condition  that  they 
will  contribute  their  respective  ratios  of  the 
consideration  actually  paid.  BolberU  v. 
Thorn,  78  D.  552. 

66.  Adverse  possession --Onster.^ 
Possession  of  one  joint  tenant  is  possessiea 
of  alL    Pool  V.  Morris,  74  D.  68. 

Entry  by  one  joint  owner  of  land  inures 
to  benefit  of  all  the  owners,  and  his  posses 
don  is  not  adverse  to  the  other  joint  owners, 
and  will  not  beoome  so^  unless  by  a  denial 
of  their  right,  or  by  some  act  or  declaration 
inconsistent  therewith,  of  which  they  ars 
apprised.     Ooeeom  v.  Domaideon,  68  D.  723. 

Claim  of  an  exclusive  right  by  one  of  two 
joint  tenants,  during  the  time  that  both  are 
actually  in  possession,  does  not  render  his 
possession  exclusive,  unless  it  is  shown  that 
there  is  sufficient  legal  foundation  ioir  the 
claim,  or  that  the  other  has  reoogniaed  or 
admitted  it  Boberimm  t.  Bobertmm,  38  D. 
148. 

Joint  tenant  may  oust  his  eo-tmaat  by 
overflowing  land  and  thus  appropriating  it 
to  his  own  exclusive  use.  Jonee  v.  ITratA- 
ersbee,  51  D.  653. 

67.  Sales  and  conTeyances  by  one 
Joint  tenant.  —  One  joint  tenant  cannot 
convey  a  part  of  the  joint  estate  by  metes 
and  bounds  to  a  stranger.  One  entering 
under  such  a  conveyance  cannot  become  a 
disseisor  of  the  other  joint  tenants;  for  one 
joint  tenant  cannot  be  disseised  by  a  stranger 
unless  all  are  disseised.  The  grantor  could 
not  be  disseised,  as  the  grantee  entered  hj 
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his  eonient.  The  grantee  in  such  a  convey- 
anoe,  therefore,  gains  no  seisin,  either  by 
risbt  or  by  wrong.     Porter  v.  Hill,  6  D.  22. 

1  et  saoh  a  oonveyance  will  operate  as  an 
estoppel  againat  the  grantor  and  those  claim- 
ins  under  nim.      Vamum  v.  Abbot,  7  D.  87. 

Mere  authority  to  sell  joint  property  given 
by  one  joint  tenant  to  another  does  not 
exempt  the  share  of  the  former  from  levy 
and  sale  under  execution.  Thompson  v. 
Mmohiwnei/,  52  D.  176. 

68.  Suits  by  J  lint  tenants. — Joint 
tenants  cannot  sue  separately  for  themselves 
or  for  the  joint  beneUt  of  themselves  and 
their  fellows,  but  must  join  and  be  joined  in 
all  actions  respecting  the  estate,  although 
they  are  regarded  at  having  one  entire  and 
connected  right,  and  are  said  to  be  seised 
per  mif  et  per  tout,  Mobley  v.  Bruner^  98  D. 
360. 

Where  one  joint  tenant,  or  tenant  in  com- 
mon,  brings  an  action  to  recover  the  whole 
€i  a  tract,  and  proves  himself  only  entitled 
to  one  third,  he  shall  not  fail  on  that  ac- 
eofint^  but  shall  have  a  verdict  for  the  por- 
tion to  which  he  proves  a  title,  and  the 
judgment  should  conform  to  such  vei*dict. 
MePadden  v.  Baleif,  1  D.  653. 

59.   between  them.  —  One  joint 

tenant  cannot  sue  his  oo>tenant  except  he  be 
oustod  of  the  Joint  possession.  Jones  v. 
WeatherMbee^  51  U.  653.  Or  until  the  latter 
has  said  or  done  something  which  amounts 
to  a  denial  of  the  right  of  the  plaintiff.  Lavh 
ton  V.  Adame,  74  D.  59. 

A  joint  tenant  who  has  conveyed  his  in- 
terest while  an  infant  to  another,  wlio  con- 
veys it  to  the  co-tenant,  must  disaffirm  the 
conveyance  on  the  ground  of  infancy  before 
he  can  maintain  ejectment  against  the  co- 
tonant,  for  until  such  disaffirmance  and  a 
refusal  by  the  co-tenant  to  let  him  into  pos- 
session  no  cause  of  action  arises.     lb. 

One  joint  tenant  cannot  maintain  trover 
against  the  co-tenant  except  where  the  latter 
sete  up  an  adverse  claim  to  the  whole  prop- 
erty to  the  exclusion  of  his  oo-tenant;  but  m 
such  a  case  the  recovery  is  founded  on  a 
partition,  and  the  plainti^  can  recover  only 
the  value  of  his  interest,  and  not  that  unless 
he  allows  the  defendant  the  value  of  his 
interest  in  all  other  property  covered  by  the 
same  joint  title,  and  held  by  him  adversely 
to  the  defendant     jRoddp  v.  Cox,  74  D.  64. 

60.  Severance  of  the  Joint  estate.  — 
A  parol  agreement  between  joint  tenants  to 
sever  the  joint  estate,  if  made  before  the 
passage  of  the  statute  against  frauds  and 
perjuries,  will  be  enforced  in  a  court  of 
equity.     Overton  v.  Laey,  17  D.  111. 

A  mortgage  executed  by  two  out  of  three 
joint  tenante  is  a  severance  of  the  joint 
tonanoy.     Shnpton  v.  Ammon»,  2  D.  426. 

61.  Survivorship.  —  In  joint  tenancy 
the  doctrine  of  survivorship  is  not  recognized 
in  Conneoticut.     FUlpe  v.  Jepeon,  1  J>.  33w 


A  patent  for  lands  issued  to  two  persons 
as  joint  tenants,  after  the  death  of  one  of 
them,  passes  the  title  to  the  whole  estate  to 
the  surviving  grantee,  Overton  v.  Lacy,  17 
D.  111. 

Title  of  one  of  two  joint  tenants,  acquired 
before  the  jiu  accreecendi  was  abolished,  is 
good  as  against  the  representetivss  of  the 
other.     lb. 

UL      COPABOUVBBB. 

69.  Who  are,  and  nature  of  the 
tenancy.  —  Where  an  estete  descends  to 
several,  they  are  coparceners,  without  refer- 
ence to  the  question  whether  they  are  males 
or  females.     OampbeU  v.  WaJjIace^  87  D.  219. 

Tenante  in  common  tekins  by  descent  are 
regarded  as  ooparoeners  nnder  the  Pennsyl- 
vania act  of  1794.  PcUtermm  v.  Lamiing,  86 
D.  154. 

Coparcenary  estates  and  estates  m  oommon 
are  recognised  as  different  legal  estates  in 
Maryland,  having  different  qualities  and 
incidento.    ^i/jptn  v.  BoUin(^worth,  56  D.  737. 

No  substantial  difference  existo  between 
coparceners  and  tenante  in  common,  under 
the  Mississippi  statutes  of  descent  and  par* 
Ution.     Boot  V.  McFerrin,  75  D.  49. 

68.  Conflicting  rights  —  Forcible 
entry.  —  Where  two  ooparoeners  are  in 
possession,  and  during  the  absence  of  one  of 
them  a  third  enters  to  combine  with  the 
other  in  preventing  his  return,  it  is  for  the 
jury  to  determine  whether  by  such  entry  the 
mtpuder  is  to  be  deemed  to  be  jointly  pos- 
sessed as  a  coparcener.  Soberteon  v.  Rooari- 
eon,  38  D.  148. 

Where  the  absent  one,  upon  his  retom,  in 
conjunction  with  a  stranger,  makes  a  forcible 
entry  and  turns  out  the  others,  it  may  be 
inferred  that  the  object  of  the  forcible  entry 
was  to  obtein  an  exclusive  possession  of  the 
premises,  especially  where  it  appears  that 
such  coparcener  haul  previously  chumed  the 
absolute  estate,     lb. 

The  coparceners  who  are  excluded  cannot 
in  such  case  obtain  a  judgment  for  restitu- 
tion to  the  exclusive  possession,  in  an  action 
of  forcible  entry  and  detainer.     lb.    ' 

An  intention  by  one  coparcener  to  ex- 
clude another,  conceived  during  the  tempo- 
rary absence  of  the  latter,  does  not  amount 
to  a  disseisin  in  fact  unless  be  submite 
thereto     lb. 

Judgment  of  restitotion,  in  an  action  of 
forcible  entry  and  detainer  by  a  coparcener 
against  another  who  has  turned  him  out, 
should  be  for  the  joint  possession  ol  the 
premises,    lb, 

CO-TBUSTES. 
Liability  for  acto  of,  see  TKUffra,  4flL 

COXTNSEIi. 

Absence  of,   as  ground  for  asw  trisl,  sss 
N«w  Tbial,  62. 


COUNSEL  —  COUNTERFEmNQ. 
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Address  of,  to  jury,  see  Trial,  173-178. 
To  assist  proseoator,  see  Trial,  164. 

See  also  Attornkt  and  Clirict. 

OOXmSEL  FEES. 

AUowance  of,  to  representative,  see  Execu- 
tors, etc.,  137. 

Id  suits  on  injunction  bonds,  see  Ikjuno- 
Tiov,  68. 

When  allowed  in  foreclosure,  see  Mort- 
OAOES,  89. 

When  granted  in  divorce  oases,  see  Mar- 
riage ard  Diyoror,  87,  88. 

When  included  in  recovery,  see  Damages,  16. 

When  recoverable  in  suits  on  bills  or  notes, 
see  BiLU  and  Notes,  300. 

OOUNTEBr-ATFIDAVITS. 

On  motion  for  new  trial,  see  New  Trial,  83. 
On  motion  for  ooutinuanoe,  see  Trial,  131. 

OOXTNTEBOIiAIlL 
See  SxT-ow,  IV. 

OOXTM'TEBFBITnra. 

[Inclndea  the  offense  of  Imitation  or  alteration 
of  coin  or  other  money  or  securities  laaued  by 
the  government  or  banking  institations.  For- 
gery of  written  inittrumenta  pat  in  circulation  by 
private  persons  is  under  Foaasay.] 

Words  charging^  when  actionable,  see  Slan- 
der, 6. 

1.  Jurisdiction  of  state  coorts.  —  An 
indictment  lies  under  a  state  statute  for 
uttering  and  publishing  counterfeited 'bills 
of  the  branch  bank  of  the  United  States,  not> 
withstanding  the  same  offense  is  punishable 
by  the  laws  of  the  federal  government. 
Stater.  Pitman,  2  D.  645. 

This  jurisdiction  is  expressly  recognized 
bv  the  act  of  Congress  establishing  the 
United  States  Bank.  StaU  v.  Tult,  21  D. 
508. 

State  courts  have  power  to  punish  the 
crime  of  counterfeiting  the  gold  and  silver 
ooins  of  the  United  States,  or  which  are 
made  current  by  the  laws  thereof,  or  for 
uttering  the  same  or  bringing  them  into  the 
United  States  with  intent  to  utter  them. 
C(m.  V.  Fuller,  41  D.  509. 

The  oourts  of  Indiana  have  jurisdiction  to 
convict  of  the  crime  of  knowingly  having 
in  possession  apparatus  for  counterfeiting 
United  States  com.  Snoddy  v.  Howard,  19 
R.  738. 

9.  When  indictable. —To  utter  and 
publish  a  counterfeit  note  of  a  nrivate  un- 
authorised  banker,  knowing  it  to  be  coun- 
terfeit, is  an  indictable  offense.  BuUer  v. 
Com.,  14  D.  679. 

At  common  law,  an  indictment  for  pos- 
sessing or  uttering  forged  bank  bill  with 
intent  to  defraud  is  not  maintainable,  since 
to  constitute  the  common-law  cheat  some- 
body must  have  been  defrauded  or  cheated. 
StaU  V.  Brwm^  70  D.  168. 


8.  Having  in  possession,  •!«:  — 
Knowinffly  having  possession  of  oounterfsil 
bank  biBs,  of  banks  of  this  state,  with  the 
intent  to  pass  them  in  anot^  ^r  aiaie,  is  a 
punishable  offense  under  Maaaacbusetts  Rf^ 
vised  Statutes,  chapter  VZJ^  section  8.  Omu 
T.  Frke,  71  D.  668. 

4.  The  necessary  simHitnde. — Imita' 
tion  or  resemblance  must  deceive  peraoBs  ef 
ordinary  observation  ^  order  to  sustain  s 
conviction  for  passing  a  counterfeit  bank 
note.     DemetU  v.  Staie,  75  D.  747. 

5.  What  is  a  sufficient  indictment 
—  An  indictment  charging  a  pereon  witk 
having  counterfeit  bank  notes  in  his  posssi 
sion,  and  with  making  a  sale  of  them,  neeJ 
not  aver  that  the  sale  was  for  a  considers 
tion,  or  to  the  injury  of  any  one,  or  that  thi 
notes  were  indorsed.  JTett  t.  StaU^  22  D. 
767. 

An  indictment  charging  tiie  defendanf 
with  counter feitinff,  utter mg,  and  passini 
"Spanish  dollars,  currently  passmg  is 
Ohio,  is  good;  and  the  question  whether  er 
not  such  coins  are  current  in  that  atate  is 
one  of  fact  for  the  jury  to  determine.  /V^ 
V.  SlaU,  28  D.  626. 

An  indictment  for  possessing  or  uttering 
a  forsed  bank  bill  is  maintainable  in  Rhode 
Island,  without  alleging  that  it  was  in  imita- 
tion of  or  purported  to  be  issued  by  some 
corporation  established  as  a  bank,  though 
this  allegation  is  necessary  in  an  indictment 
under  the  statute  concerning  the  forging  of 
bank  bills  and  the  uttering  and  having  ia 
possession  of  counterfeit  buik  bills;  for  an- 
other statute  provides  an  indictment  for  the 
forgery  or  criminal  utterins  of  any  promis- 
sory note  or  any  writin|(  whatever  purport- 
ing to  contain  the  evidence  of  any  debt, 
contract,  or  promise,  and  a  bank  bill  fairiy 
comes  within  the  purview  of  this  section. 
StaU  V.  Broion,  70  D.  168. 

6.  What  is  insufficient  — An  indietment 
for  passiuff  counterfeit  money,  charging  thai 
the  defendant  "feloniously  utter  ana  pub- 
lish, **  etc.,  omitting  the  word  "did,"  is  toe 
uncertain,  and  judgment  thereon  will  be 
arrested.     State  v«  Haider,  13  D.  738. 

The  time  when  coin  oountetfeited  was 
current  by  law,  usage,  or  custom  is  an  ingre- 
dient of  the  offense;  and  an  indictment  for 
counterfeiting  in  which  such  time  is  not 
stated  is  defective.  Nkholnm  v.  Staie,  54  D. 
168. 

7.  Evidence  to  convict. — On  a  prose- 
cution for  passing  counterfeit  money,  evi- 
dence was  held  admissible  of  the  prisoner's 
conversation  with  a  party  who  had  passed 
other  connterfeit  money,  as  showing  his 
knowledge  of  its  character.  StaU  v.  Smiik, 
5  D.  132. 

On  a  prosecution  for  passing  a  ooonterfeil 
bill,  in  imitation  of  those  issued  bv  a  oertatn 
bank,  parol  evidence  is  admissible  to  show 
that  the  person  whose  name  speared  eft  the 
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other  than  those  to  which  the  indiotment 
reUtes,  at  about  the  time  of  the  alleged 
offense,  as  tending  to  show  knowledge  on 
defendant's  part  that  the  bill  passed  by  him 
was  oounterteit.  Bertch  v,  SkUe,  74  D.  263. 
The  state  oannot  proye  defendant's  gniltj 
knowledge,  in  a  proseontion  for  ottering 
and  passing  a  forged  bank  bill,  by  the  intro* 
duotion  of  testimony  showing  that  defend- 
ant had  passed  other  counterfeit  biUs  of  the 
same  denomination  and  on  the  same  bank  as 
the  bill  laid  in  the  indictment,  without  pro- 
ducing such  bills  in  court  if  within  the  reach 
of  the  prosecution,  or  in  case  ti^ey  are  in 
defendant's  possession,  without  giving  him 
notice  to  proance  them.  8taU  t.  ChU,  86  D. 
678. 

9.  InstructlonB. — On  an  indictment  for 
passing  counterfeit  money,  an  instruction 
that  whether  a  witness  had  counterfeit 
money  in  his  possession  or  not^  had  nothing 
to  do  with  the  guilt  or  innooenoe  of  the  ao- 
cnsed,  is  correct  as  an  abstract  proposition; 
but  if  such  matter  concerned  the  credit  of 
the  witness,  and  the  money  was  shown  to  be 
improperly  in  his  possession,  the  instruotioii 
was  incorrect,  but  the  defendant,  in  order  to 
complain  thereof,  must  have  asked  an  addi- 
tional instruction  applicable  to  the  facta. 
Bertch  r.  State,  74  D.  263. 

10.  8eijrar«  of  unfinished  ooiint«rfeit 
coin.  —  The  sheriff  may  seize  counterfeit 
coin,  finished  or  unfinished,  in  the  possession 
of  a  person  arrested  by  him  for  counterfeit- 
ing, without  the  aid  of  any  statute,  as  a 
measure  of  preirentiTe  justice.  Spalding  t. 
FruUm,  60  D.  68. 

Unfinished  counterfeit  coin  may  be  de- 
tained as  evidence  to  be  used  upon  the  trial 
of  the  person  in  whose  possession  it  is  found, 
though  another  person  may  claim  to  be 
owner  thereof.    A, 

COUNTIES. 

[Includes  the  establiabment  and  alteration  of 
counties  and  county  leats:  the  corporate  powers 
and  liabilities  of  counties  and  county  officers: 
tbe  law  relative  to  county  bonds;  and  matteni  of 

STocedure  in  actions  by  and  againut  countlae. 
latten  relating  to  counties  in  common  'with 
other  municipal  corporations  are  under  the 
latter  title.] 


Mil  as  preddent  el  the  bank  was  in  fact  the 
president.    /&. 

To  prore  that  prisoner  knew  a  bill  to  be 
eonntMrfeit  at  the  time  he  passed  it^  oTidenoe 
that,  before  and  after  he  passed  it,  he  was 
in  company  with  another  person  shortly  be- 
fore and  after  the  latter  passed  counterfeit 
bills  of  the  same  bank,  is  admissible  for  the 
purpose  el  showing  that  the  two  had  formed 
a  conspiracy  to  put  off  counterfeit  bills. 
And  if  such  conspiracy  between  the  prisoner 
and  his  oonfederate  is  established,  the  latter's 
acts  in  passing  the  counterfeit  bills  go  as  far 
to  show  the  former's  knowledge  that  the  bill 
passed  by  him  was  spurious,  as  if  he  had 
passed  the  other  bills  with  his  own  hands. 
State  V,  Spalding,  48  D.  168. 

An  allegation  in  indictment  for  criminally 
ottering  a  forged  bank  bill,  that  the  bill  was 
in  imitation  of  a  bill  issued  by  a  certain 
bank,  requires  proof  of  the  existence  of  a 
genuine  bank  note  upon  such  bank.  Stale 
T.  Brown,  70  D.  168. 

Uttering  as  true  a  note  purporting  to  be 
Issued  by  a  bank  is  an  aamission  by  the 
ntterer  m  the  existence  of  the  bank  suffi- 
eient  to  prove  it  in  the  abeenoe  of  eyidenoe 
to  the  contrary.    lb. 

In  a  proeecntion  for  passing  eonnterfeit 
bills,  it  is  unnecessary,  nnder  the  Wisconsin 
statute,  to  show  the  leffal  existence  of  tiie 
bank  by  which  the  bill  alleged  to  be  coun- 
terfeit purports  to  have  been  issued,  or  its 
authority  to  issue  such  bills,  but  it  is  suffi- 
cient to  show  its  actual  existence  by  proving 
that  it  has  a  place  of  business,  that  it  has 
bills  issued  and  in  general  circulation,  etc. 
StaU  T.  Cole,  88  D.  678. 

8.  Showing  a  distinct  ofTenao. — 
Where  a  person  is  indicted  for  uttering  and 
publishing  a  counterfeit  bill,  evidence  is 
admissible  showing  that  he  passed  other 
bills  of  the  same  description  on  that  day. 
State  y.  Van  Houten,  4  D.  407. 

And  that  when  arrested  he  had  sereral 
•neh  notes  both  siflued  and  unsigned  in 
hie  possession,  for  the  purpose  of  showing 
that  he  knowingly  passed  the  counterfeit 
bill  with  the  uttering  of  which  he  is  charged. 
StaUv.  Brown,  70  D.  168. 

Evidence  that  other  counterfeit  notes  were 
fonnd  secreted  in  the  prisoner's  house,  about 
the  time  he  was  arrested,  is  admissible  upon 
tbe  trial  of  an  indictment  charging  him  with 
having  in  his  possession  certain  notes,  know- 
ing them  to  be  counterfeits.  Bees  r.  State, 
22  D.  767;  Com.  r.  Price,  71  D.  668. 

Declarations  of  defendant  made  at  time  of 
passing  counterfeit  bank  ^otes  other  than 
that  chareed  in  the  indictment  are  admissible 
as  part  of  the  rss  geetce,  McCartney  r.  State, 
66  D.  510. 

On  an  indictment  for  passing  counterfeit 
money,  evidence  is  admissible  of  the  sale  by 
defendent's  wife  in  his  absence,  but  with  his 
kiMnrledge  and  sanction,  el  oounterfeit  bills. 


Admiralty  jurisdiction  within  body  of, 
Admiralty,  3. 

Competency  of  inhabitants  of,  as  witnesses^ 
see  WiTNKSSES,  43. 

Effect  of  changes  in,  on  settlements  of  pau- 
pers, see  Poor,  etc.,  7. 

In  what,   to  find  indictment^  see   Indiot- 

M KNT,  9. 

In  what,  to  indict  for  murder,  see  Homioid^ 

16. 
Jurisdiction  as  affected  by  boundaries  of,  see 

Jurisdiction,  7. 
Afandamue  to  officers  of,  see  Makdamui,  17. 
Power  of,  to  build  bridges^  see  Brisom^ 
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i.  Nature  of  oounties,  and  how 
••tabliflhed.  —  Counties  are  public  oorpo- 
ratiou  subject  to  complete  leg^isUtiye  con- 
troL  Coies  t.  County  i^fMadiaon,  12  D.  161. 
^  Connties  are  political,  aggregate  corpora- 
tuma,  capable  of  exercising  such  powers  as 
they  may  be  Tested  with  by  the  legislature, 
and  are  sometimes  called  qucui  corporations. 
LovitviUe  tie.  B,  B.  Co,  r.  Davidson  Couniy, 
12  D.  424. 

Any  body  of  persons  capable  of  acting  as 
one  man,  and  in  a  single  name  fixed  by  law, 
having  sncoession,  ia  in  some  sense  a  corpo- 
ration,   lb, 

Connties,  in  Tennessee,  are  clothed  with 
powers  and  attributes  of  corporations  to  a 
suflScient  extent  to  be  able  to  act  and  con- 
tract^ to  become  debtor  and  creditor,  so  as 
to  subject  all  persons  and  property  within 
their  limita  to  taxation  in  any  mode  that 
nay  be  prescribed  by  the  legislature,     lb. 

An  act  establishing  a  county  is  unconsti- 
tutional where  the  boundaries  ao  not  contain 
the  number  of  acres  prescribed  by  the  con- 
stitation.  Bradley  r.  Comnuaiionen,  37  D. 
563. 

Quo  warranto  is  the  common-law  mode  of 
redressing  an  evil  like  that  of  seeking  to 
establish  a  county  under  an  unconstitotional 
act,  bat  now  by  a  bill  in  chancery  any  one 
aggriered  may  enjoin  the  proceedings,     lb. 

StaiuB  of  a  county  discussed.  Com,  r, 
Briee,  60  D.  79. 

9.  Dividing  counties — STew  ooun- 
tiee.* — Where  a  new  county  is  erected 
within  the  limito  of  an  old  one,  the  authority 
and  right  of  the  officers  of  the  old  county  to 
exercise  the  functions  of  office  within  the 
territory  erected  into  the  new  county  con- 
tinue until  the  new  county  has  been  actually 
organized.     Clark  r.  Oo9$,  62  D.  631. 

A  party  seekins  to  invalidate  a  location 
and  survey  made  by  the  surveyor  of  the  old 
county,  on  the  ground  that  at  the  time  they 
were  made  the  utnd  lay  within  a  new  county 
erected  out  of  the  old  one,  must  not  only 
show  that  at  the  time  the  organization  of  the 
new  county  was  provided  for  by  law,  but 
slso  that  it  had  been  actually  effected,  lb. 

Failure  of  the  surveyor  to  transfer  the 
field-notes  of  the  survey  from  the  records 
of  an  old  county  to  those  of  a  new  one 
erected  out  of  it  cannot  affect  the  riffhte  of 
theparty  for  whom  the  survey  was  made,  lb. 

Under  a  constitutional  provision  that  the 
rate  of  texation  shall  be  uniform  and  equal, 
the  legislature  may,  in  dividing  a  county  or 
township,  relieve  the  personal  property  of 
the  detached  territory  from  all  liability  for 
previous  debte  of  the  county  or  township, 
while  continuing  the  liability  of  all  the  other 
property.  ComnCra  qf  OUawa  Co,  r.  Nelson, 
27  R.  101. 

*  Legal  results  of  change  of  county  boundarie* 
as  respects  the  venue  of  legal  proceediugs,  see 
aole,  «5  D.  100-lOd. 


8.  The  county  seat. —Wh< 
have  been  made  by  certain  eitiaeiie  of  a 
county  to  proonre  the  county  aeaft  to  bs 
located  in  a  certain  place,  and  it  is  located 
there  in  consideration  of  such  contribintwn% 
but  afterwards  removed,  and  the  oowity, 
notwithstending  such  removal,  daiuie  the 
property  and  the  right  to  use  and  diepeae  el 
It  for  other  purposes  than  those  for  Mich  il 
was  given,  there  is  a  clear  moral  obli^tice 
on  the  part  of  the  county  to  either  give  op 
the  property,  or  make  compensation  there- 
for, after  the  county  seat  is  removed;  and 
the  donors  in  such  a  case  may  poasibly  invoke 
the  aid  of  chancery.  CommimomBro  t.  Ihad, 
67  D.  303. 

Where,  in  such  a  ease,  the  donon  agree 
with  the  county  commissioners  to  releaee  the 
county  from  payment  of  interest  on  their 
claims  if  it  will  pay  the  amount  actoally  coo- 
tributod,  the  claims  of  the  donors  are  of  thai 
kind  of  doubtful  character  in  equity  which 
will  raise  a  sufficient  consideration  for  acoie- 

Eromise;  and  a  court  ought  not  to  interfere 
y  injunction  to  save  the  county  from  the 
payment  of  a  demand  having  the  eanrtions 
of  moral  obli^tion.    lb, 

A  law  fixing  site  to  which  a  eoantj  seat 
shall  be  removed,  and  a  voto  in  favor  of  the 
removal  by  the  voters  of  the  connty,  before 
the  removal  takes  place  in  fact,  is  a  snfficieni 
compliance  with  the  constitotional  proviiioa 
requiring  that  before  any  county  seat  shall 
be  removed,  the  propoeed  site  ehall  be  fixed 
bv  law,  and  shall  have  been  voted  on  favor- 
ably by  a  majority  of  the  voters  of  the  oonnty. 
Staur.  fFtOJoms,  68  D.  66. 

The  "voters  of  the  oonnty,"  as  used  in 
Wisconsin  constitotion  in  reference  to  r^ 
moval  of  county  seats,  means  those  who  have 
a  light  to  vote  at  elections  for  state  offioeni 

lb. 

To  procure  the  loeation  of  aeoonty  sse^ 
parties  made  donations  of  land  to  the  oonnty 
tor  the  county  buildings.  Subsequently  the 
county  seat  was  removed,  under  an  act  ef 
the  legislature,  which  directed  the  redone 
tion  ofthe  lands  and  buildings  to  the  donors 
in  proportion  to  their  several  donationa 
NeUit  that  chancery  would  order  a  oonvey- 
ance  accordingly.  Harris  t.  Supernsors^  44 
R.808. 

4.  County  elections.  ---  Hie  qneation  er 
election  referred  to  the  decision  of  a  majority 
of  the  voters  of  a  county  is  decided  by  a 
majority  of  the  votes  polled.  Voters  not 
attending  election  are  presnmed  te  eoncnr 
with  the  majority  of  those  attending.  Lomi^ 
mile,  etc  B,  B.  Co,  v.  Davidson  Co,,  62  D.  424. 

The  fact  that  two  other  days  were  set  for 
the  election*  which  was  postponed  until  a 
third  day,  if  an  irregularity,  is  not  sufficient 
to  invalidate  the  final  election,  which 
the  only  one  actually  held!     ib, 

5.  County  superYisors  are  le^8n< 
ors  to  county  oommissioners'  eootii  in  7" 
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when  th*  townahip  otganiMtiim  l«  adopted, 
•nd  M  saoh  saooeed  to  the  logal  titia  to 
offioud  boiid%  on  which  they  may  bring  anit. 
Often  T.  Wardweli,  63  D.  866. 

The  praanmption  ia,  that  all  the  anpenriaora 
of  a  ooonty,  or  at  leaat  ft  quorum,  were 
preaent  at  the  tranaaotion  of  any  bnaineaa. 
The  oontrary  muat  be  affirmatively  ahown. 
Laeep  r.  Davii^  66  D.  524. 

The  aiffoature  of  the  preaident  or  clerk  of 
the  iKMura  ia  not  neoeaaary  to  the  validity  of 
a  record.  The  law  requirea  that  they  ahould 
keej^  ft  record,  but  doea  not  require  that  it 
be  aigned,  and  the  omiaaion  of  auch  aignature 
ia  at  moat  only  an  irregularity.    lb, 

A  coonty  ia  not  liable  for  acta  of  ita  board 
of  anperviaora  in  exerciae  of  their  legialative 
power.    Larhin  ▼.  Saginaw  Co,,  82  D.  63. 

The  board  exerciae  legialative  power  in 
providing  for  erection  of  a  bridge  at  the  ex- 
penae  tA  the  county,  and  the  county  ia  not 
liable  for  an  injury  to  an  individual  cauaed 
by  a  defect  in  the  plan  of  the  bridge.  The 
aame  rule  Cbntrola  in  each  caae  aa  would 
apply  had  the  bridge  been  built  by  authority 
of  the  legialature.    76. 

A  board  of  county  auperviaora  may  com* 
promiae  a  iudgment  in  favor  of  the  county. 
Co^ma  T.  YKefeA,  43  K  Ml. 

Such  a  board,  contracting  for  the  erection 
of  ft  public  building,  mav  legally  atipulate 
that  no  paymenta  ahould  be  made  to  the 
buildera  ao  Ions  aa  any  claima  for  work  or 
materiala  atooa  againat  them.  Knapp  v. 
Swanev,  56  R.  397.     * 

6.  uoontycommiMionen.— Where  an 
antbority  ia  conferred  on  county  oommia- 
aionera  in  relation  to  public  bnaineaa,  it  may 
be  exeroiaed  by  a  majority,  and  all  need  not 
join.     Commisskmen  v.  Lteky,  9  D.  418. 

County  commiaaionera  have  no  inherent 
power  to  offer  rewarda  or  employ  peraona  for 
the  detection  of  crime.  Qrimt  Ca  t.  Brad- 
ford, 37  R.  174. 

County  commiaaionera  are  not  liable  for 
ao  injury  anatained  bv  a  traveler  on  one  of 
the  oonnty  highwaya  by  the  negligence  of  a 
laborer  engaged  in  the  repairing  of  the  road, 
«pon  the  employment  of  tiie  road  auperviaor, 
an  indepencMut  officer  appointed  in  purau- 
ance  of  law.  Awm  Arundel  Co.  v.  DuvaU,  39 
R.  393. 

7.  County  olerk.  —  Where  the  county 
derk  acta  aa  ex  officio,  clerk  of  different 
eourta,  proceaa  or  proceedinga  of  auoh  courta 
iiiaued  or  atteated  by  him  are  not  invalid 
becanae  of  the  abaence  of  the  deaignation  of 
the  particular  court  of  which  he  acta  aa  ex 
officio  clerk,  provided  that  fact  otherwiae 
anfficiently  appeara  upon  the  face  of  the 
papera;  and  tne  affixing  of  a  aeal  inacribed 
with  the  name  of  a  court  ia  aufficient  for  thia 
porpoae.     Tou<^utrd  v.  Crow,  81  D.  108. 

A  deputy  county  clerk  baa  equal  authority 
with  the  county  clerk  in  reapect  to  taking 
aoknowledgmenta  to  oonveyancea.    Ibk 
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A  deputy  clerk  may  be  appointed  by  pvol^ 
and  may  diacharge  tke  dutiea  of  the  ojerl^'s 
office.     Bonda  v.  State,  17  P.  795. 

8.  Tho  county  Judge  ia  merely  a  qmaei 
agent  of  the  county,  and  hia  acta  cannot  be 
conatrued  by  the  law  of  agency.  Clapp  t. 
Cedar  Coun^,  68  D.  678. 

Where  a  atatute  requirea  the  chief  Juatioe 
of  the  county  to  order  an  election  for  i  aeal 
of  juatice  of  the  county,  and  preacribea  that 
he  ahall  cauvaaa  the  retnma  m  the  manner 
preacribed  by  the  lawa  regulating  electiona. 
It  confidea  to  him  a  peraonal  truat  diatinct 
from  hia  ordinary  official  dutiea,  to  be  exer- 
oiaed accordiofl  to  Uie  dictatea  of  hia  own 
judgment;  ana  ao  far  aa  he  acta  in  a  judicial 
or  deliberative  capacity,  hia  action  cannot  be 
controlled  by  mandamu$,  Arberrp  t.  Bet^' 
ven,  55D.  791. 

Hia  deciaion  ia  final  and  coneluaive  where 
no  mode  of  reviaing  it  ia  provided  either  by 
aucb  apecial  atatute  or  by  any  general  law. 
lb, 

9.  County  treasurer. — 1.  Powereand 
Uabiliiiea.  —  Where  the  term  of  offioe  of  a 
county  treaaurer  ia  by  atatute  limited  to  two 
yeara,  "and  until  hia  aucceaaor  ia  elected 
and  qualified,"  in  the  event  of  hia  re-elec- 
tion, and  failure  to  give  a  new  bond,  the 
office  becomea  vacant,  and  he  holda  aa  treaa* 
urer  de  /ado  only.  Such  vacancy  ahould  be 
filled  by  appointment  by  the  county  judge. 
Wapello  County  v.  Bigham,  74  D.  370. 

A  county  treaaurer  ia  the  debtor  and  not 
the  bailee  of  the  county;  and  therefore  if  he 
wrongfully  lenda  money  received  by  him  aa 
treaaurer,  and  afterward  becomea  a  defaulter, 
the  borrower  ia  not  liable  to  the  county  in 
an  action  for  money  had  and  received. 
Semble,  that  if  auch  borrower  ia  liable  in  any 
form  of  action,  it  muat  be  on  the  caae,  or  by 
bill  in  equity.  Perley  t.  Couniif  qf  Muakqjfom^ 
20  K  637. 

A  county  treaaurer'a  aocounta  were  aettled 
and  became  a  judgment,  final  and  oondu- 
aive.  Subaequently  an  innocent  error  waa 
diacovered  in  favor  of  the  county,  and  the 
treaaurer  orally  promiaed  hia  aucceaaor  to 
pay  the  amount.  Held,  an  enforceable 
promiae.  Stebbim  t.  County  <if  Crawford,  37 
B.687. 

A  county  treaeurtr  has  been  held  liable  to  the 
county:  For  public  money  loat  by  the  failure 
of  a  bank  in  which  he  depoaited  it,  although 
the  county  provided  no  aafe  place  for  auch 
depoait.  Lowry  v.  Polk  County,  33  R.  114. 
And  although  the  bank  waa  reputed  ad- 
vent and  auch  depoait  waa  neoeaaary  for  the 
aafety  of  the  funda.  State  t.  Moort^  41  Bm 
322. 

For  truat  nwneya  atolen  from  the  aafe  pro- 
vided by  the  county,  without  any  want  of 
care  on  hia  part.  ComnCre  Jeffermm  Oa.  t. 
LitiAerger,  35  K  462. 

He  hoe  been  held  not  SdNe:  For  moneya  re- 
ceived by  him  aa  intereat  on  publio  noneyi 
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deposited  by  him  in  a  bank.  SheUonr,  8taU^ 
21  &.  197. 

For  the  lose  of  public  fanda  deposited  in  % 
saTings  bank  of  good  standing,  dt  the  snb- 
seqaent  failure  of  the  bank.     York  Couinty  t. 
WaUcm.  40  R.  «76. 

For  publio  moneys  of  which  he  was  vio- 
lently robbed  without  his  fault  Cwnberlani 
V.  PenneU^  31  R.  284.  But  compare  8taU  t. 
Uwyrt,  41  R.  322. 

2.  Hii  hondt  amd  mdU  thereon.  —The  bond 
of  a  county  treasurer  ia  a  contract  that  he 
will  not  fail,  upon  any  account,  to  receiTe 
and  safely  keep  the  publio  money,  and  pay 
it  cut  according  to  law.  State  r.  Harper,  67 
D.  363. 

That  money  which  came  to  his  hands  was 
stolen  from  him  without  his  fault  is  no  de* 
fense  to  an  action  upon  his  official  bond.    76. 

In  Indiana,  in  an  action  against  a  county 
treasurer  and  his  sureties  to  recover  money 
dae  the  state,  the  auditor,  and  not  the  treas- 
urer of  state,  should  be  relator.  Pepper  t. 
State  ex  rel  ffarvetf,  85  D.  430. 

His  official  bond  must^  in  Indiana,  be  ap- 
proved and  accepted  by  the  board  of  com- 
missioners; and  if  such  board  appoints  no 
person  as  agent  to  procure  its  due  execution, 
and  on  its  presentation  institutes  no  exam- 
ination into  the  mode  of  its  execution,  or  the 
sufficiency  thereof,  it  is  reasonable  to  assume 
that  such  board  accepted  it  upon  the  faith 
of  tile  fair  dealing  ox  the  principal  in  pro- 
curing its  execution,  and  thus  tar  at  least 
adopted  his  acts  as  their  own,  and  as  a  sub- 
stitute for  the  inquiry  they  should  have 
instituted  on  its  presentation  for  their  ap- 
provaL     lb. 

In  an  action  on  a  county  treasurer's  bond, 
the  principal's  accountinn  and  settlements, 
made  in  pursuance  of  law,  are  conclusive 
against  him  and  his  sureties,  in  the  abeence 
of  mistake,  i^oons  ComO^  v.  Jonee^  37  R. 
229. 

A  mortgagee  cannot  maintain  suit  upon  a 
county  treasurer's  bond  for  neglect  to  collect 
taxes  out  of  the  mortgagor's  personal  prop- 
erty.    State  V.  ifarrie,  46  K  169. 

10.  County  ooUector.  —  Settlements 
made  with  tha  county  court  by  the  county 
collector,  in  Missouri,  are  only  prima  /ode 
evidence  of  liability  on  the  part  of  lus  sure- 
ties.    StaU  V.  Smith,  72  D.  204. 

Where  a  county  collector  serving  two  sue- 
oessive  terms,  with  different  sets  of  sureties  on 
his  official  bonds,  misappropriates  money  by 
making  payments  into  the  county  treasury 
out  of  the  revenue  of  his  second  term,  and 
applying  the  same  in  extinguishment  of  lia- 
bilities incurred  by  him  dnrins  his  first 
term,  such  misappropriation  will  be  binding 
on  the  sureties  on  his  second  bond,  if  the 
money  is  reoeived  by  the  county  treasurer  in 
good  faith.     lb. 

Where  the  law  makes  an  appropriation  of 
payments,  made  by  an  officer  uto  the  county 


treasury,  it  will,  where  the  officer  holds  8i» 
cessive  terms,  as  between  hia  different  ssCi 
of  sureties,  appropriate  the  revnnno  of  mA 
official  term  to  the  satisfaction  of  tiM  lialrilh 
tiiBS  incurred  during  that  term.     IK 

Where  a  county  collector  serrea  two  so^ 
oessive  terms,  and  ia  sued  on  hia  aeoood 
bond,  no  presumption  artsea  as  a  mattsr  el 
law,  in  the  absence  of  proof,  that  all  pay- 
ments made  bv  him  mto  the  treaanrj  dnnqf 
the  second  fiscal  year  ara  niada  oat  el 
moneys  collected  from  the  revenue  of  thai 
year,  and  in  extinguishment  of  hia  lisbilitiss 
as  collector  incurred  during  that  year.  SL 
Joseph  V.  Merlott,  72  D.  20f 

A  county  tax  collector  is  a  city  officsr  p« 
hae  vice  when  oollector  of  eity  taxa&  CH|r  e/ 
8L  Paul  V.  Colter,  90  D.  278. 

1 1.  County  auditor  ia  required,  by  con- 
stitution and  law,  to  reside  in  the  county,  te 
keep  his  office  in  the  anditor'a  office  located 
by  the  county,  and  to  faithfully  diseharge 
the  duties  of  the  offioa.  Stale  ex  reL  ConueeB 
V.  AUen,  83  D.  367. 

19.  Pow«r  to  hold  property. —A 
county,  being  empowered  to  tsJce,  hold,  ond 
dispose  of  property  for  municipal  pupese^ 
ana  such  other  purpoeea  aa  snbeerve  the 
public  good,  although  a  publio  oorpofatioa, 
has  the  same  capacity  in  thia  respect  and  te 
this  extent  as  a  private  oorporation,  to  tike 
and  hold  property  in  trusl  Belt  Oomde  v. 
Alexander,  73  D.  268. 

A  county  has  capacity  to  acquire  an  eolalB 
in  lands  by  xrant  or  devise.     76. 

18.  for  school  purpofles. — Coon- 
ties  have  capacity  to  receive  bequest  of  Unds 
in  trust  for  the  benefit  of  puolie  schoola 
The  law  enjoins  upon  them  the  duty  of  maia- 
taining  and  conducting  a  system  A  achools; 
and  the  purposes  of  the  trust  being  thus 
germane  to  tbe  objects  of  the  county's  ex- 
istence, and  relating  to  mattern  which  will 
promote  and  aid  and  perfect  those  objects, 
there  is  no  legal  impediment  to  the  corpora- 
tion's  taking  the  devise  upon  trust,    ib. 

In  a  conveyance  in  trust  to  a  county  **  fee 
benefit  of  public  schools,**  the  objects  of  the 
charity  are  aufficiently  certain  and  defiaitou 
Ib, 

14.  Bxomption  firom  taxation.— Lend 
of  a  county  used  for  county  purposes  is  ex- 
empt from  all  taxation,  whether  imposed  for 
public  purposes  or  for  local  improvements  of 
a  public  nature.  Woroeeter  v.  Woreeater,  17 
R.  169. 

1 6.  lAabilitlaa  of  oountiea,  genarally.  * 
—  The  principle  that  the  public  is  not  chsrg^ 
able  with  the  negligence  of  its  officers,  evea 
as  against  sureties,  applies  as  well  to  coonty 
officers  as  state  officials.  Com.  v.  Brke,  69 
D.  79.  8.  P.,  Sherbourm  v.  Tmba  Co,,  81 
D.  151. 


•  Liahillty  of  counties,  the  mode  of  Its 
ment,  and   power  of  legislatwe  te  modUf 
impair*  see  notOb  tt  D.  aVi-^Mft 
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The  Wisoonmn  oonrU  of  record,  haying 
crimiiud  jurisdiction,  hnve  power,  end  it  is 
(heir  duty,  to  appoint  counsel  to  defend 
persons  aiarged  with  crime,  and  whose 
poverty  renders  them  unable  to  employ 
counseL    Done  Co.  t.  Smiih,  80  D.  764. 

The  county  must  pay  for  senrioes  of 
such  counsel;  because  there  is  an  implied 
promise  to  ]^y,  and  an  employment  previ- 
ously authorized.     lb. 

The  county  must  pay  for  such  senrioes, 
notwithstanding  a  statute  which  declares 
that  a  county  shall  not  be  held  liable  to  pay 
therefor.  Such  a  statute  is  void:  See  Wia 
Laws,  1860,  o.  35.    76. 

A  county  incurs  no  liability  ior  damages 
to  an  inmate  of  the  county  hospital,  who 
sustains  injuries  from  unskilled  treatment 
by  the  resident  physician,  or  from  the  failure 
on  the  part  of  tne  officers  of  the  hospital  to 
supply  sufficient  and  wholesome  food.  Sher^ 
bourne  ▼.  Yuba  Co.,  81  D.  151. 

An  act  of  the  legislature,  imposing  on  a 
county  the  payment  of  attorney's  services 
rendered  to  private  individuals,  in  a  success- 
ful proceeding  to  reduce  the  tax  levy,  is 
unconstitutionaL  8upet'vim)r$  t.  Coiooit,  45 
R.  424. 

16.  for   ooroner's   Ibes.  —  In  an 

action  by  a  coroner  against  a  county  for  his 
fees  of  an  inquest^  evidence  is  competent  to 
show  that  he  knowingly  acted  in  bad  faith 
and  without  sufficient  cause.  Oounfy  of 
Lancaster  t.  MiaJder,  45  R.  402. 

17.  for  dtfeots  in  bridges  and 

sidewalks.  —  In  the  absence  of  liability 
impceed  by  statute,  a  county  is  not  answer- 
able in  damages  for  an  injury  occasioned  by 
the  unskillful  or  negligent  repair  of  its 
highways.    Atihew t.  HaleCo.,  25  R.  730. 

Where,  by  statutory  permission,  the  county 
anthorities  employ  convicts  to  repair  the 
highways,  this  imposes  no  different  rule  of 
liability.    76. 

A  new  county,  created  out  of  other  ad- 
Joining  counties,  will  not  be  liable,  in  the 
absence  of  legislative  provision  to  the  con- 
trary, to  answer  for  injuries  previously 
caused  by  the  bad  state  of  repair  of  a  bridge 
within  the  original  territory  of  one  of  such 
other  counties.     76. 

A  county  is  not  liable  for  an  injury  from 
n  defectiye  sidewalk  appurtenant  to  the 
court-house.  DotdaU  v.  County  of  Olmatead, 
44  R.  185. 

Where  a  person  is  injured  in  passing  over 
a  defective  bridse,  which  two  counties  are 
jointly  bound  to  keep  in  repair,  and  recovers 
judgment  of  one  county,  the  other  is  liable 
to  contribution.  Armstrffng  Co»  t.  Clarkm 
Co.,  5  R.  368. 

A  traveler  recovered  judgment  aeainst  a 
county  for  injuries  sustained  by  him  by 
reason  of  the  defectiTC  condition  of  a  caniu 
bridge  connecting  a  public  highway.  The 
onnal  company  were  legallj  bound  to  keep 


the  bridge  in  repair;  had  notue  of  the  soiti 
and  joined  in  defending  it.  The  oonnty, 
having  paid  the  judgment,  brought  thie 
action  against  the  cans!  company  to  recover 
the  amount  so  paid,  and  the  costs  and 
counsel  fees  incnned  in  that  defense.  Heid, 
maintainable.  Chetapeaie  tie.  Canal  Co.  t. 
Alleghany  County,  40  R.  430. 

18. or  in  county  buildings.^ 

Where  a  grand  ^ury  reports  that  a  county 
jail  is  in  an  unht  condition  for  the  confine- 
ment of  prisoners,  and  dangerous  to  their 
health,  owing  to  the  neglect  of  the  proper 
authorities  to  provide  good  and  healthful 
acconunodations,  and  for  the  sexual  separa- 
tion of  the  prisoners,  it  is  the  dnty  of  the 
sheriff  to  remoTC  his  prisoner  to  the  nearest 
proper  jail;  and  there  being  a  sufficient 
remedy  at  law,  a  court  of  equity  will  not  en- 
join the  use  of  such  improper  jail  on  the  suit 
of  prisoners  confined  therein.  Stuari  t. 
SwpmUore,  25  R.  307. 

It  seems  that  if  a  county  board  should  fail 
to  provide  any  jail,  and  the  finances  of  the 
county  justify  the  construction  of  one,  the 
board  may  ho  enforced  by  mandamus  to  con- 
struct a  jaiL  FeopU  t.  Supenrioonp  25  & 
461. 

But  where  the  supervisors  have  provided  a 
jail,  the  court,  on  an  applicaticii  for  a  fium- 
cUimus,  cannot  inquire  whether  it  is  suitablei 
this  is  a  question  tor  the  board  to  decide.  76. 

A  county  is  not  liable  in  damages  to  a 
citizen  for  the  erection  of  a  iail  in  the  im- 
mediate vicinity  of  his  residence,  nor  for 
suffering  it  to  become  so  filthy  and  disorderly 
as  to  be  a  nuisance  to  himself  and  his 
family.    Wefm  v.  Commiseionere,  25  R.  497. 

An  action  will  not  Us  a^^ainst  a  county  for 
a  personal  injury  sustamed  through  the 
negligence  of  its  employees  in  the  erection  of 
a  court-house.  Holtenbeek  v.  Winnebago  Co., 
35  R.  151;  Kineaid  v.  Hardin,  86  R.  236. 

19.  for  property  daatroyed  by 

mob.*  —  An  act  subjecting  countiea  and 
cities  to  liability  for  damages  to  property  by 
mobe  and  riots  is  within  the  genenl  scope 
of  legislative  authority,  and  is  not  obnoxious 
to  the  constitutional  provision  that  no  one 
shall  be  deprived  of  his  property  without 
due  process  of  law.  Darbngtcn  v.  Mayor 
etc  qf  New  York,  88  D.  248. 

A  statute  making  a  county  liable  for  prop- 
erty "situated  therein**  when  destroyed  by 
a  mob,  provided,  upon  knowledge  of  the 
destructive  intention,  notice  is  ^iven  by  the 
owner  to  certain  public  authorities,  and  he 
himself  is  guilty  of  no  improper  conduct 
causing  the  destruction,  attaches  to  prop- 
erty owned  by  a  non-resident  of  the  state,  m 
transit,  in  the  possession  of  a  carrier.  No- 
tice by  the  owner  to  the  authorities  is  not 
required  except  where  he  had  knowledge 
of  the  intention,  nor  when  the  authorities 
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themselreB  knew  the  intention;  and  the 
oonnty  ia  not  ab^oWed  although  it  was  be- 
yond ita  power  to  put  down  the  riot»  and 
although  the  state  military  was  called  out  to 
suppress  it,  and  fired  upon  the  mob  before 
the  destruction  of  the  property.  Cimnty  qf 
AUegheny  v.  Oihson,  35  R.  670. 

90.  Validity  of  subscriptioiui  in  aid 
of  railroads.*  ~  Counties,  in  Iowa,  have 
power  to  subscribe  to  stock  of  railroad  com- 
panies whose  road  is  to  pass  through  or  into 
the  county.  Olapp  v.  County  of  Cedars  68  D. 
678. 

The  authorization  by  the  legislature  to 
counties  and  cities  to  aid  the  construction  of 
railroads,  by  lending  credit  or  by  taking 
stock,  is  constitutional.  PreUyman  r,  Su* 
pervUors,  71  D.  230.  8.  P.,  Ex  parte  Sebna  etc. 
R.  B.  Co.,  6  R.  722. 

An  act  referring  to  vote  of  people  of  a 
county  question  of  subscription  or  no  sub- 
scription by  county  to  stock  of  railroad  com- 
pany is  not  in  conflict  with  the  Tennessee 
constitution.  Louisville  etc  R,  R,  Co.  t. 
Davidaon  County,  62  D.  424. 

The.  legislature,  beins  intrusted  by  the 
constitution  with  the  selection  of  mode  and 
manner  of  imposing  a  debt  or  tax  upon  a 
county,  may  refer  the  question  of  imposing 
the  tax  to  tiie  people  of  the  county.     lb. 

And  it  may  authorise  a  county  which  has 
become  a  party  to  a  contract  to  change  the 
terms  of  the  contract  upon  the  consent  of  the 
other  party.     Jb. 

A  statute  empowering  a  countyt  a*  a  cor- 
poration, to  take  stock  in  a  railroad,  and 
then  distribute  it  among  the  people  in  the 
proportions  they  may  pay  the  tax  levied  for 
that  purpose,  is  not  uncoostitutionaL     lb. 

Under  an  act  authorizing  oounties  to  sub- 
scribe for  stock  in  railroad  companies,  a 
board  of  supervisors  has  power  to  caU  an 
election  to  ascertain  the  will  of  the  people 
in  regard  to  such  subscription.  Prettyman 
r.  Supervisors,  71  D.  23a 

A  party  complaining  of  fraud  in  such 
election  must  do  so  within  a  proper  periq4» 
and  if  he  delays  until  others  have  acted, 
upon  the  faith  that  the  county  will  aid  in  the 
construction  of  the  road,  he  will  be  too  late 
in  an  attempt  to  enjoin  the  county.     lb. 

An  order  for  an  election,  not  single  and 
positive,  but  in  the  alternative,  does  not 
necessarily  invalidate  the  proceedings;  as 
where  a  proposition  is  su  omitted  to  the 
voters  of  a  county  that  a  subscription  be 
made  to  a  railroad,  provided  it  be  located  as 
specified  on  or  before  a  certain  date,  other- 
wise the  subscription  to  be  made  to  another 
railroad,  both  roads  to  pass  through  the 
county.  Louisville  etc.  R.  R.  Co.  t.  Davidson 
County,  62  D.  424. 

A  bill  filed  by  tax-payers  of  a  county,  on 
behaU  of  themselves  and  all  other  tax-payers, 
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to  set  aside  an  ordor  of  the 

making  a  snbacription    on   behalf   of  the 

county  to  the  capital  stook  of  a  railrosid,  aad 

to  have  the  same  declared  null  and  void  sa 

the  ground  that  it  was  illegal, 

defect  of  parties.     Newmeyer  t.  Jfai 

R.  R.  Co.,  14  R.  394. 

dl.  liability  on  coanty  bondih  gm- 
orally.  —  Recitals  in  county  bonds  execatsd 
by  county  judge  are  oonclusivo  npon  ths 
county,  but  the  purchaser  must  see  that  the 
county  had  authority  for  their 
Clapp  V.  Cedar  County,  66  D.  678. 

Where  the  county  record  shows 
upon  matter  of  authority  for  issnanee  ts 
justify  a  purchaser  in  taking  tho  bond^  he 
cannot  be  required  to  go  behind  it  and  show 
that  the  record  is  true.     lb. 

County  bonds  are  ascertained  eiafma,  tabs 
paid  on  presentation  to  the  treasurer,  and 
the  county  board  has  no  power  to  andit  and 
allow  or  disallow  them.  State  t.  MeOriUas, 
96  D.  169. 

An  order  of  the  county  board  ia  a  nnlUty, 
which  directs  treasurer  not  to  pay  oertaia 
county  bonds  which  it  is  his  duty  to  pay, 
and  for  the  payment  of  which  Ito  las  the 
money  in  hand,  and  such  an  order  would 
therefore  be  no  defense  to  an  actioi&  against 
the  treasurer  for  the  payment  of  anolft  mausj* 
Jb. 

Where  a  statute  authorises  the  isne  si 
county  bonds  alter  submitting  oertain  ques- 
tions to  the  people  to  be  voted  npon,  and  the 
bonds  are  issued  by  the  county,  of  its  own 
motion,  without  submitting  the  questions  to 
the  voters,  the  bonds  are  void,  oTen  in  the 
hands  of  bona  fide  holders;  but  tho  legisla- 
ture has  power  to  cure  the  defect  by  author- 
izing the  county  to  take  up  tho  old  hoods 
and  issue,  in  lieu  thereof,  new  bonds^  which 
would  be  valid.'  Staines  t.  FranUm  Onaite, 
8  R.  87. 

Where  county  bonds  are,  by  apodal  act  ef 
legislature,  authorized  to  be  issued  upon  a 
popular  vote  "  specifiying  the  amount,  aad 
the  bomls  are  issued  upon  a  popular  vote 
which  failed  to  "specify  the  amount,"  this 
will  be  deemed  an  irregularity  simply,  and 
not  sufficient  to  render  we  bonds  void  in  ths 
hands  of  bona  fide  holders.  State  ex  reL  Keai 
V.  Saline  County  Court,  8  R.  108. 

A  county  was  duly  authorized  by  statute 
to  issue  bonds  to  be  sisned  by  certain  of- 
ficers, and  countersigned  by  the  treasurer. 
The  bonds  were  issued  without  being  so 
countersigned.  Held,  that  equity  would  not 
enjoin  the  collection  of  a  tax  levied  for  their 
payment.     Meivinr.  Lisenhy,  22  R.  141. 

dd. on  bonds  in  aid  of  railroads.* 

—  For  the  payment  of  stock  subscribed  ia 
aid  of  a  railroad,  tiie  county,  as  a  corDon>- 
tion,  may  be  authorized  and  compelled  (by 
mandamus)  to  issue  bonds  of  the  county  and 
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th«iii  to  th«  nilroMl  oonuMUiy  in 
whioh  the  itook  U  mlMcribed.  3x  parte 
Selma  S  O.  M,  R.  Co.,  6  R.  722. 

Gonnty  railway-aid  bonda  are  negotiable 
instmmenta,  when  payable  to  the  railroad 
oompany  or  its  assigns,  and  intended  to  be 
■old  in  the  marts  of  the  world.  Clapp  ▼. 
Comtiy  (/  Cedar,  68  D.  678. 

No  particnlar  form  of  words  is  necessary 
to  make  a  promise  negotiable,  not  even  a 
promise  in  express  words,  but  there  must  be 
an  nndertaking  to  pay  and  an  intent  of  ne- 
gotiability,    lb, 

A  seal  is  no  objection  to  negotiability,   /ft. 

Sach  bonds,  though  negotiable  instru- 
ments, are  not  binding  ^pon  the  county, 
when  there  is  no*  authority  of  law  for  their 
issuance.     lb. 

The  purchaser  of  such  bonds  and  coupons 
is  not  affected  by  the  fact  that  since  their 
issuance  the  railway  company  has  become 
insolvent  and  been  dLissolvM.     /& 

Fraud  and  misrepresentation,  whereby  a 
county  is  induced  to  issue  such  bonds,  con- 
stitute no  defense  against  an  assignee  unless 
he  is  alleged  and  proved  to  have  had  notice 
thereof.     lb.        * 

He  has  a  right  to  presume  that  the  requi- 
site notice  was  ^ven  prior  to  the  submission 
of  the  proposition  for  their  issuance  to  the 
vote  of  the  people,  when  the  county  record 
■hows  that  a  regular  proposition  was  ordered 
to  be  submitted  to  the  people,  and  that  a 
vote  was  taken  which  was  in  favor  of  it    lb. 

The  objection  that  the  final  construction 
of  the  railroad  is  a  condition  precedent  to 
the  issuance  of  county  railway-aid  bonds  is 
not  maintainable  on  the  ground  that  the 
proposition  for  their  issuance,  submitted  to 
the  vote  of  the  people,  provided  that  the 
amonnt  voted  should  "be  expended  only  in 
the  event  of  said  railroad  being  constructed 
and  running  centrally  through  the  said 
county'*;  for  the  expression  is  ambiguous, 
and  admits  of  a  strong  doubt  whether  the 
word  "  constructed  "  does  not,  as  well  as  the 
word  "running,**  relate  to  the  word  "cen- 
tralljr,"  the  phrase  beine  "  constructed  and 
munin^  centrally";  and  the  county  judge 
by  iBsamg  the  bonds  has  placed  upon  this 
ambiguity  a  construction  upon  which  the 
purchaser  of  the  bonds  has  a  right  to  act; 
and  when  the  bonds  are  issued  the  purchaser 
may  presume  the  road  to  be  buut  to  the 
acceptance  of  the  county.     lb. 

The  purchaser  of  such  bonds  or  coupons 
may  presume  from  their  issuance  that  the 
county  subscribed  the  amount  voted  to  the 
capital  stock  of  the  road,  and  it  is  not  a 
valid  objection  that  this  fact  does  not  appear 
from  the  record,  for  it  could  not  so  appear. 
lb. 

Fraud  in  causing  or  procuring  delivery  to 
or  for  the  railroad  oompany  of  possession  of 
such  bonds  is  no  defense  against  an  indorsee 
•I  ivoli  bonds  or  the  oonpons  thereon  with- 
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out  notice  of  the  fraud;  though  if  poasessioB 
was  never  delivered  to  or  for  the  company, 
the  oompany  would  not  be  liable  on  tho 
bonds.    lb. 

Bonds  so  issued  should  bear  date  and  draw 
interest  as  of  and  from  the  time  when  they 
should  have  issued,  whether  the  issuance 
has  been  delayed  by  the  officers  or  not. 
PreUffman  v.  SuwrvUwa,  71  D.  2.30. 

The  principal  of  the  bonds  should  bo 
made  payable  in  county  where  issued,  but 
the  interest  may  be  payable  elsewhere.     Jb. 

Sach  bonds,  issued  by  a  county  under 
township  organization,  are  absolutely  void, 
when  the  election  at  which  their  issuance  is 
authorized  is  ordered  by  the  county  court 
instead  of  by  the  board  of  supervisors,  upon 
whom  the  statute  has  conferred  that  power 
exclusively.  And  the  fact  that  a  majority 
of  the  legal  voters  of  the  county  voted  at 
such  election  in  favor  of  the  issuance  of  such 
bonds  will  not  give  them  validity,  since  the 
election  beiuff  illegally  called,  the  vote 
failed  to  confer  the  power.  Supervisor*  y. 
Cook,  87  D.  282. 

Where  a  statute  prohibito  the  iasne  of 
bonds  by  a  county  until  an  election  is  held 
resulting  in  favor  of  such  issue,  bonds  issued 
under  an  election  nnanthoriaed  by  law  are 
void  in  the  hands  of  all  persons,  whether 
subsequent  purchasers  or  first  holders,  since 
they  are  deemed  to  have  notice  of  the  stat- 
ute under  which  the  bonds  purport  to  be 
issued,  and  have  access  to  the  proceedings  of 
the  board  of  sopervisors,  which  are  public 
records.  And  the  levy  and  collection  by 
the  county  of  taxes  to  pay  the  interest  on 
bonds  so  issued  does  not  validate  them;  for 
the  doctrine  of  ratification  does  not  apply 
where  there  is  a  want  of  power  in  public 
officers  to  perform  the  original  act  or  to 
ratify  it,  but  only  where  having  such  power 
they  execute  it  defectively,     lb, 

23.   on  county   warrants  and 

orders.  —  A  county  warranty  payable  "  out 
of  any  money  in  the  treasury  appropriated 
for  county  expenditures,'*  is  both  a  judicial 
ascertainment  and  a  written  acknowledg- 
ment of  indebtedness  by  the  county;  and  if 
not  paid,  an  action  may  be  mainteined  on  it 
whether  there  is  money  in  the  treasury  to 
pay  it  or  not.  Intemat,  Bank  r,  FranUin 
County,  27  R.  261. 

An  assi^^nor  who  transfers  a  county  war- 
rant by  indorsement  is  not  liable  to  the 
assignee  as  iudorser  of  negotiable  paper,  nor 
as  an  assignor  of  an  instrument  in  writing 
promising  to  pay  money,  or  acknowledging 
money  to  be  due,  under  the  statute  relating 
to  bonds  and  due-bills.  KeUer  v.  Hiekat  83 
D.  78. 

A  county  issued  an  order  on  ite  treasurer 
for  the  money.  The  payee  indorsed  it  in 
blank  and  lost  it.  The  relator  in  good  faith 
purchased  it.  The  county  issued  a  dnplicato 
order  to  the  payee,  and  the  treasurer  paid  ik 


OOUNTtSS  -  OOVPONa 

Ib  AmailMtti  DaelsloB*  and  Aatovtoaa 


For  lBd«z  to  jr«tM 

AU»  thai  the  relator  ooold  not  roooror  in 
any  form  of  action  againat  tho  oonnty.  Peo- 
pk  V.  Jokm9(m,  89  R.  68. 

84.  Suits bjeovntiM.— An  action  for 
tho  nnlawfal  burning  of  tho  ooart-bonse 
may  bo  maintained  in  tho  name  of  the 
oonnty.  Chridkm  ChmiliM  Ojmri  t.  Bamkin, 
87  D.  505. 

A  oonnty  cannot  maintain  eieotment  to 
remoTo  obatmotioni  from  land  oedicated  as 
a  street,  bnt  held  adversely,  i^oy  OouM  ▼. 
Bradlep,  83  R.  867. 

95.  —  anixist  eoantiM.  —  A  oonnty 
cannot  sne  or  be  sued  ezoept  where  spedally 
permitted  br  statute,  and  snoh  pemussion 
can  be  withdrawn  or  denied  at  any  time  the 
legislature  may  think  proper.  HuMoktr  T« 
Bof-den,  63  D.  130. 

A  oonnty  debt  created  by  authority  of  law 
is  part  of  the  public  state  debt;  and  as  there 
may  be  no  remedy  against  the  state,  so  there 
ma^  be  none  against  the  county.     Ih, 

La.  action  did  not  lie  against  counties  at 
common  law,  and  snoh  was  the  law  of  Oali- 
fomia  until  the  statute  of  May  11,  1854^ 
authorising  suits  by  and  against  counties. 
OHmanf,  Ccmn^  qf  0<mira  Cotia,  69  D.  290. 

In  Iowa,  a  oonnty  may  be  sued  originally 
upon  a  liquidated  claim,  such  as  a  county 
bond;  the  statute  requires  that  only  unliqm- 
dated  claims  shall  first  bo  presented  to  the 
proper  auditing  officer.  Olapp  r,  CotaUif  qf 
Cedar,  68  D.  678. 

A  county  may  be  enjoined,  at  the  suit  of 
a  tax-payer  on  behalf  of  himself  and  other 
tax-payers,  from  making  fraudulent  and  col- 
lusive  sales  of  tax  certificates  at  less  than 
their  ralne.    Wiiiard  v.  Oanuiock,  46  R.  657. 

d6.  Enforoement  of  Judgments 
Bgaixist  oounties.  —  Private  property  of  an 
inhabitant  of  a  oonnty  is  not  liable  to  seianre 
and  sale  under  execution  to  satisfy  a  judg- 
ment against  the  oonnty.  Bmerk  r.  Oilman, 
70  a  742. 

A  creditor  of  the  county  must  look  to  its 
rerennes  alone  for  payment,    fh. 

The  California  statute  authorises  suit 
against  a  county,  but  giTOs  no  remedy  by 
execution.  When  ludgment  is  rendered 
against  it,  it  is  the  duty  of  the  supervisors 
to  pay  the  claim  out  of  funds  in  the  county 
treasury,  provided  there  be  funds  not  other- 
wise appropriated;  or  if  there  is  no  fund, 
and  they  possess  the  power,  they  must  levy 
a  tax  for  the  purpose  of  payment;  and  if 
they  fail  or  refnse  to  pay,  or  to  levy  the  tax, 
the  creditor  can  resort  to  mandanuu  againat 
them;  bnt  if  there  is  no  fund,  nor  power  to 
tax,  the  legislature  must  be  invoked  for  au- 
thority.   Ib. 

OOX7NT8. 

Acquittal  on  one  of  several,  when  a  bar,  see 

JCTDOMBNT,  84. 

Election  between,  see  Ikdictm  bnt,  32. 
Slection  betweent  is  civil  action,  see  Teial, 
8ft, 


Joinder  of,  in  indiotmeBt,  sen 

80-412. 
Sentence,  where  indictment 

see  Trial,  216. 
Several,  for  same  cause  of  action,  mo 

IMO,  99. 
Special,  when  necessary,  see 
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COUNTY  COUBTA. 
Jurisdiction  and  powers  o^  see 

OOUNTT  SBAT. 
Establishment  o^.8ee  CouHyn^  SL 

ooupoNa 

Negotiable  bonds,  see  Bondo^  24-27;  Oow-^ 
TIK8,  21,  22;  MOHIOIFAL  OoRFonAnoH^' 
60. 

When  draw  interest,  see  also  Ihtum,  7. 

1.  Nature  and  negotiability.*  —  The 
coupons  to  negotiable  bonds  are  uiemselvss 
negotiable  instruments,  provided  they  axe 
negotiable  in  form,  and  they  are  governed 
by  the  same  rule  as  other  negotiable  instn- 
ments.  Evei-Utm  v.  NaL  BtuJt  qf  Newport, 
23  R.  9. 

They  may  be  sued  on  separatel  v  from  the 
bond,  as  well  after  as  before  the  bond  itself 
has  been  paid  and  satisfied.  Nai.  SzekoMge 
Bank  v.  B.  B.  Ca,  91  D.  237;  5  IL  582. 

Trover  will  not  lie  against  one  who  has  r^ 
oeived,  as  agent,  in  good  faith,  and  has  sold, 
stolen  coupons  and  has  turned  over  the  pro» 
oeeds  to  his  principaL  Spoomer  ▼.  Hclmea,  3 
Bi.491. 

9.  Elfoot  of  detachment  firom  bond.t 
— A  coupon  becomes  an  independent  eUia 
when  detached  and  negotiated,  and  its 
amount,  with  interest,  after  demand  of  pay 
ment,  is  recoverable  under  a  general  count 
in  debt.  Nal.  Shoehange  Bamk  r,  B.  A  Co., 
91  D.  237;  5  R.  582. 

Interest  coupons  and  warrants  not  negoti- 
able in  form  are  not  negotiable  instruments 
when  separated  from  the  bonds  although  the 
latter  are  themselves  negotiable,  and  the 
purchaser  of  these  detached  instruments 
takes  them  subject  to  all  defects  in  the  title 
of  tho  transferrer.  Bvertoon  v.  NaL  Bank  qf 
Newport,  23  R.  9. 

8.  Big^hts  of  purchasersw  —  The  par> 
chaser  of  negotiable  coupons  before  matority. 
in  the  usual  course  of  business,  and  in  good 
faith,  acquires  a  good  title  thereto  altbongb 
they  have  been  stolen.  76*  8.  P.,  Spoomer  v. 
i7o/mef,3R.491. 

Where  interest  coupons,  payable  to  bearer 
on  a  specified  day,  are  transferred  after  that 
day.  the  transferee  gets  no  better  title  than 

*  Character  of  coupons  as  negotiable 
moots,  see  note,  28  R.  lfi-17. 

t  Actions  upon  coupons  as  Indepsnienl 
I  tracts,  see  note»  M  D.  ei»H4k 
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the  traosferrer  h&d.     McKim  t.  King,  42  R. 

S40. 

4.  Days  of  graoaL  — Negotiable  oonpons 
are  entitled  to  days  of  grace,  and  one  who 
purchases  them  before  the  expiration  of  the 
laat  day  of  grace  is  a  purchaser  before  ma- 
turity.    Bventon  ▼.  IfoL  Bank  qf  Newport^ 

23  IL  9. 

5.  When  draw  interest.*  —  Interest 
may  be  recovered  by  way  of  damM;es  on 
overdue  coupons  from  the  time  of  demand 
and  refusal  of  payment  WhUaker  r,  Bari- 
ford  ete.  a.  B.  Co.,  86  D.  614. 

If  coupons  attached  to  <nty  bonds  can,  in 
&ny  event,  draw  interest  without  an  express 
agreement^  it  can  only  be  after  a  proper  de- 
mand of  payment.  Oitif  qf  Pekin  t.  Hep' 
notds,  83  D.  244. 

Coupons  bear  interest  from  maturity, 
'without  proof  of  presentment,  in  the  ab- 
sence of  affirmative  evidence  showing  a 
readiness  to  pay  at  the  time  and  place. 
North  Pama.  B.  B.  Co.  r.  Adams,  93 D.  677. 

OOX7B8B8  AND  DISTANCB8. 

When  yield  of  landmarks  and  monuments, 
see  Duds,  72;  Publio  Lands,  25. 

COXIBT  OGMKISSIGSnSBS. 
8m  CoMMissioHuts;  PAarmoN,  20,  21. 


OOT7BT8. 

rrnclndes  the  establishment  and  orKanlsatlon 
•f  oourts,  federal  and  sUte,  of  oricinal,  appel- 
late, and  probate  Jmrisdiction;  together  with  the 
constitutional  and  sututory  limits  of  their  Juris- 
diction and  powers.  The  latter  topic  is  more 
fully  treated,  nowever,  under  Juaisoicnoii,  and 
the  specific  titles  of  the  several  actioAs  and 
special  proceedings,  and  heads  of  procedure.] 

Application  of  payments  by,  see  Dxbtob  and 

CiiSDnoR,  12. 
Assessment  of  damages  by  the  derk,  see 

DamaoiSi  6<X 
Dignity    of,   as  affecting  conclusiveness  of 

judgment,  see  Jctdomint,  5&-61. 
Discretion  of,  as  to  continnances,  see  Tbial, 

132. 
Discretion  of,  in  trade-mark  eatea,  see  Trads- 

MARKB,  10. 

Duty  of,  as  to  instmctions  to  jury,  see 
Trial,  183. 

Dnty  of,  in  passing  on  prayers  for  instruc- 
tions, see  Trial,  190. 

Bcdesiastioal,  see  Rrlioious  Sooivma,  11. 

Findings  of  fact  by,  see  Trial,  116. 

Holding,  on  Sunday,  see  Sumdat,  9. 

Jniisdiction  of,  in  bankruptcy,  see  Bakk- 

BUTTOT,  1-3. 

Jnrisdiction  of,  in  oases  of  insolvency,  see 
Insolvxhct,  8. 

Of  admiralty,  see  Admiraltt. 

Of  concurrent  jurisdiction,  precedence  be- 
tween, see  JURIBDIOTIOM,  9,  10. 

*  Interest  on  overdue  coupons,  see  note,  64  D. 
#0,410.   See  also  UnsRisT,  7. 


Of  justices  of  the  peace,  see  Juarios  ov  ths 

Pbaob,  IV. 
Of  probate,  appeals  from,  see  Aptbal,  ISS- 

136. 
Of  probate,  powers  of,  see  Wills,  44. 
Powers  of,  as  to  naturalisation,  see  Natv- 

BALIKATIOIf,  2. 

Power    of,    as   to   passing   sentences,    see 

Trial,  212. 
Power  of,  over  examination  of  witnesses,  see 

WiTNiasBS,  95. 
Power  of,  over   infants'  property,  see  Iw- 

VAins,  7. 
Power  of,  to   appoint   receivers,  see   Rb* 

OBIYBBS,  1, 

Power  of,  to  grant  new  trials^  see  Nbw 

Trial,  45. 
Power  of,  to  order  nonsuit,  see  Trial,  62. 
Powers  and  dnty  of,  as  to  instructions,  see 

Trial,  73. 
Questions  for,  in  suits  on  insurance  policies^ 

see  Insurance,  193. 
Questions  of  law  for,  see  Trial,  70,  180. 
Relative  functions  of  jury  and,  see  Homioid^ 

58;  LiBCL,  22;  Trial,  179. 
Removal  of  causes  from  state  to  federal,  see 

Rbmoyal  ot  Causks. 
Right  of  trustee  to  advice  of,  see  Trusts,  2& 
TrU  of  challenges  to  jurors  by,  see  Triai^ 

164. 
Verdict  subject  to  opinion  o^  see  Tbiai^ 

115. 
When  trial  by,  is  proper,  see  Tbial,  A 

I.  Obnxral  Pbinoiflxs. 
n.  Tub  Fxdbbal  Courts. 
IIL  Statb  Coubts  ov  Obiodtal  Jubismc^ 

TION. 

rv.  CouBTa  or  Afpbllatb  JuBisDionov, 
V.  CouR'is  ov  Probatb. 

L   ObNXBAL  PBIMCIPLBSi 

1.  Constitutionalitv  of  statutes  re- 
lating to  courts.  —  The  legislature  has 
power  to  create  as  many  different  oourts  as 
the  wants  of  the  country  may  require,  each 
to  be  as  distinct  and  independent  as  the 
other.    Bcmk  of  <Ae  8taU  v.  Cooper,  24  Dl 

517. 

The  act  of  1829,  chapter  95,  oonstituting  a 
special  tribunal,  composed  of  existing  judges, 
for  the  disposition  of  suits  conunenced  by 
the  Bank  of  Tennessee,  against  its  officers, 
their  sureties,  and  customers  of  the  bank, 
who  had  overchecked,  and  from  whose  de- 
cision there  was  no  appeal,  is  unconstitutional 
and  void.     76. 

9.  What  constitutes  a  court.  --  A 
court  is  a  place  where  justice  is  judicially 
administered;  to  constitute  a  court  there 
must  be  a  place  designated  by  law,  and  a 
person  who,  at  that  place,  is  1^  law  author- 
ized to  administer  justice.  Dunn  t.  StaU, 
35  D.  54. 

Courts  of  record  are  those  proceeding  ac- 
cording to  the  common  law,  whose  judgments 
may  be  revised  by  writs  of  enor,  and  whoss 
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proceedings  and  judgments  import  absolute 
verity,  and  until  reversed,  protect  all  who 
obey  them.     Fm  t.  Hoyi,  31  D.  760. 

A  <ie  fatio  court  of  appeals  cannot  exist 
nnder  a  written  constitution  which  ordains 
one  supreme  court,  and  defines  the  duties 
and  qualifications  of  its  judges.  HUdretk  t. 
MelrUire,  19  D.  61. 

8.  Jurisdiction  and  powers,  gener- 
ftUv.*  —  Jurisdiction  of  a  court  is  the  power 
to  hear  and  determine  a  cause.  Palmer  r, 
OakUy^  47  D.  41.  And  to  carry  its  juds- 
ments  into  effect  WUher9  t.  PaUermm,  W 
D.  643. 

Jurisdiction  "is  authority  or  power  which  a 
man  hath  to  do  jnstioe  in  causes  of  complaint 
brought  before  him."  Borden  t.  SkUe,  64 
D.  217. 

Jurisdiction  of  a  cause  arises  oat  of  some 
right  or  claim  to  a  thing  within  the  terri- 
torial jurisdiction  of  the  court,  or  out  of 
some  controversy  between  parties  involving 
the  claim  of  one  or  the  other  for  the  per- 
formance of  some  act;  as  the  payment  of 
money,  the  transfer  of  property,  or  the  do- 
ing, or  omission,  or  forbearance  to  do  some 
act,  which  controversy  the  court  is  invested 
wiUi  authority  to  decide.  Callen  t.  EUiion, 
82D.  44S. 

Jurisdiction  of  the  person  is  acquired  by 
personal  notice  or  service  of  process;  and 
other  modes  have  been  substituted  by  ex- 
press provision  of  law,  or  the  practice  of 
courts,  as  publication,  notice  to  the  agent  or 
attorney  of  the  party,  or  an  appearance  for 
him  by  one  of  the  attorneys  of  the  court.    Ib, 

A  court  has  general  jurisdiction  over  the 
subject-matter  of  an  action  when  it  has 
general  jurisdiction  over  matters  of  that 
dass,  though  the  facts  may  not  give  jurisdic- 
tion over  the  particular  case.  Sdtuta  t. 
BchuUa,  60  D.  3.36. 

Act  of  the  court  is  act  of  the  judge,  where 
the  conrt  is  composed  of  only  one  judge; 
and  a  bond  approved  b^  the  court  is  gm>d 
nnder  an  act  requiring  its  approval  by  the 
judge,     ^oon  v.  Bowen,  64  D.  159. 

C&nrts  can  enforce  only  leg^al  obligations 
and  redress  injuries  to  legal  rights.  Orr  v. 
Home  MuL  Ina,  Ca,  68  D.  770. 

Courts  are  not  to  assume  jurisdiction*  but 
may  amplify  remedies,  and  will  grant  relief 
in  new  cases  if  consistent  with  established 
principles,  though  no  decision  upon  like  facts 
can  be  found  in  which  their  jurisdiction  has 
been  invoked  and  exerdsed.  BanuUon  v. 
WhUridpe,  69  D.  184. 

The  judiciary  of  Louisiana  is  not,  by  the 
eonstitntion,  invested  with  legislative  powers. 
It  has  no  authority,  by  its  rules,  to  deprive 
the  citizen  of  his  legal  rights.  StcUs  r.  Posey^ 
87  D.  625. 

*  Jurisdletlon  of  state  courts  over  oases  arising 
under  United  States  laws,  see  note,  4»  D.  8^8,  .s6ij. 

Jarisdiction  of  state  courts  over  officers  of  na- 
tional courts,  see  note,  82  J).  M-M. 


The  judiciary  must  oonform  to  the  law  m 
it  stands,  and  if  the  citisen  desires  relief 
from  a  statute  which  works  an  injury,  or 
prevents  a  proper  administration  of  jnstios, 
he  must  apply  to  the  law-making  power*  and 
not  to  the  courts.     76. 

A  court  may  oompel  money  raised  epoo 

its  own  process  to  be  brought  into  eonri  ts 

direct  its  disposition,  bnt  can  exercise  no 

such  power  over  the  process  of  another  eoarl 

Woodruff  V.  Chajnn,  57  D.  416. 

The  ministerial  duty  devolved  npon  a 
court  composed  of  several  justices  may  be 
performed  by  the  quorum  court;  there  need 
not  be  present  a  number  sufficient  to  trans- 
act any  connty  business.  LomtvUU  etc  B.  A 
Co,  V.  Dandaon'Co.,  62  D.  424. 

New  power  given  to  or  duty  required  el 
a  court  oomposed  of  several  justioes  may  bs 
performed  by  any  nnmber  which  may  eon* 
stitute  a  legal  oourt,  when  no  particalar 
number  of  justices  is  made  necessary.     /& 

Courts  have  power  to  prevent  the  publica- 
tion of  testimony,  and  other  prooeedinA 
during  the  progress  of  a  trisl;  but  this 
power  should  be  rarely  exercised,  and  only 
to  promote  the  ends  of  justice;  and  tJie  mods 
of  preventing  the  publication  mast  rest 
largely  in  the  discretion  of  the  presidiDg 
jui^e.  It  is,  in  its  nature,  and  the  occa- 
sions and  manner  of  its  exeroiae,  without 
the  possibility  of  control  by  a  supervising 
court.     StaU  v.  Oailowap^  98  D.  404.* 

4.  Power  to  allow  amendmenta.  — 
Courts  alwavs  interfere  by  wajf  of  amend* 
ment,  and  do  that  equity  which  a  party 
would  be  entitled  to  on  an  application  to  a 
court  of  equi^.  King  r.  StaU  Batiks  47  D. 
739. 

It  is  not  erroneoos  for  a  court  to  ofTer  terns 
to  defendant.     Moff  t.  HanBOm^  63  D.  ISSl 

Every  conrt  u  judge  of  its  own  proosed- 
ings,  and  may  direct  orders  to  be  entend 
nunc  pro  tune.     Burnett  v.  State,  65  D.  131. 

5.  or  oorrections  of  the  record. 

—  Every  court  of  record  has  supervisory  and 
protecting  charge  over  its  records  and  the 
papers  belonging  to  its  files.  HoOi^ter  r. 
Judffet  <if  Dktrkt  Cfourt,  70  D.  100.  It  may 
control  its  records  so  ftsr  as  essential  to  the 
proper  administration  of  justice,  and  this 
control  is  beyond  the  reach  of  legisUtiae. 
Houston  V.  WiUianu,  73  D.  565. 

A  conrt  may  amend  its  records,  and  make 
them  conform  to  facts  and  truth  of  the  esse, 
even  though  twelve  years  have  elapAe<l  be- 
tween the  granting  of  a  license  and  the 
making  up  of  the  record.  Frink  v.  frink^ 
80  D.  189. 

A  court  has  implied  authority  to  amend 
its  records,  se  as  to  make  them  conform  to 
the  facts  and  truth  of  the  case,  and  may  de 
so  upon  any  competent  legal  evidence^  frimk 
V.  Frink,  82  D.  172.     It  may  do  so  either  on 

*  Power  of  courts  to  prevent  puUlcaSloa  of  evl- 
deuce  or  proceedings,  see  note.  M  D.  ik^-0k 
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■nggefttion  or  motion  of  those  intereited,  or 
vpoo  it«  own  certain  knowledge  and  mere 
motuA.    Lenris  v.  i2oM,  59  D.  49. 

Srerr  ooiirt  has  power  to  direct  its  clerk, 
■ot  onlj  to  correct  clerical  errors,  bat  to 
order  its  records  and  files  to  be  restored  to 
tbcdr  original  condition,  where  they  have 
been  fraudulently  or  otherwise  improperly 
altered  or  defaced.  NoilisCer  ▼.  Juage$  eie., 
70  D.  100.  It  may  restore  legal  papers 
whioh  have  been  improperly  altered  or  de- 
faced, or  may  substitute  new  ones  where  the 
originsls  are  stolen  or  lost.  Frink  ▼.  Frink, 
80  D.  189;  HolUaler  ▼.  Judgei  etc,  70  D.  100. 
It  may  amend  its  record,  by  transferring  the 
papers  filed  by  mistake  ia  a  wrong  action 
to  the  action  in  which  they  belong.  Sweeny 
T.  Ddany,  ii  D.  138. 

Where  the  clerk  has  omitted  to  make 
entry  of  filing  of  pleas  which  are  on  file 
amons  the  papers  in  a  cause,  a  court  of  law 
may  have  the  misprision  amended  at  any 
time  when  proper  application  is  made.  State 
Bank  ▼.  Ymmg^  62  D.  601;  Young  v.  State^ 
68  D.  830. 

The  regularity  of  an  amendment  of  its 
records  or  proceedings  by  a  court  of  compe- 
tent jurisdiction  cannot  be  impeached  or 
inqnirad  into  in  a  collateral  proceeding  on 
the  part  of  one  not  a  party  to  the  proceed- 
ings upon  which  the  amendment  was  made. 
HamUUm  t.  Seitg,  84  D.  694. 

A  court  cannot  alter  the  record  of  its  pro- 
oeedings,  but  may  correct  errors  so  that  such 
material  issues  may  be  formed  as  will  settle 
the  pending  oontrover^.  Heasion  v.  Cincm- 
man  eU.  R.  B.  Ch.,  79  D.  430. 

A  court  may  always,  even  at  a  subsequent 
term,  and  after  the  case  has  been  finally  dis- 
posed o^  set  right  mere  forms  in  its  judg- 
mentsi  or  oorrMt  misprisions  of  its  clerks, 
or  any  mere  ^erical  errors,  so  as  to  conform 
the  reoord  to  the  truth.  Oibeon  v.  Chouteau, 
100  D.  388.    a  P.,  ffiU  T.  hoover,  68  D.  70. 

6.  Judges.  —  The  judge,  as  contradis- 
tinguished from  the  court,  has  no  judicial 
power  conferred  upon  him,  except  as  con- 
servator of  the  peace  or  in  adjudicating  upon 
writs  of  kabeae  eorpue,  Dunti  r.  State,  35  D. 
64. 

The  legislature  cannot  authorise  part  of 
the  judges  who  constitute  a  oourt  to  mak«» 
an  appomtment  which  the  constitution  pro- 
vides shall  be  made  by  the  court.  Warner 
V.  PeopU,  43  D.  740. 

The  authority  that  a  Judge  exercises  at 
chambers,  in  a  cause  pending,  is  the  author- 
ity of  the  court  itself,  and  it  may  be  enforced 
by  attachment  issued  by  the  court.  Com.  v. 
Magee,  49  D.  609. 

7.  Clerkfl.  —  The  clerk  of  a  court,  though 
a  constitutional  officer,  is  subject  to  the 
orders  of  the  court  in  regard  to  the  control 
of  its  records.  Houston  ▼.  WUUamM,  73  D. 
686. 

Ha  may  extend  the  records,  but  only  from 
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the  process  and  pleadings  on  file,  and  from 
the  minutes  and  entries  on  the  docket,  and 
not  from  any  extrinsic  evidence.  Frink  t. 
Frink,  80  D.  189. 

He  has  the  right  to  rely  upon  the  entries 
made  as  correct,  and  if  from  their  inaccuracy 
errors  are  found  in  the  record  as  extendeo, 
the  fault  is  not  hia.  Frink  v.  Frink^  82  D. 
172. 

He  has  no  authority  to  receive  money  in 
discharge  of  an  action  which  is  pending,  or 
which  may  probably  be  brought  in  the  future. 
BaU  V.  Bank  of  Alabama,  42  D.  649. 

New  York  act  of  April  10,  1843,  relating 
to  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  providing  for  the 
appointment  of  a  derk  by  the  first  and  as- 
sociate judges  of  said  court,  confiicts  with 
the  state  constitution,  and  is  void.  Warner 
V.  Ptfop^  43  D.  740. 

8.  Terms  and  sesflioxiB  of  court.  —  A 
term  of  court  begins  at  that  time  on  the  first 
day  of  the  term  at  which  the  court  is  duly 
organised  and  opened.  FoUett  v.  Hall,  47  D. 
365. 

When  the  statute  speaks  of  terms,  the 
terms  constituted  by  law  are  meant,  and  not 
special  motion  days,  known  as  special  terms. 
SmUX  V.  Cutler,  25  D.  580. 

Proceedings  and  judgments  of  a  special 
term  of  court,  when  the  holding  of  such 
term  is  not  authorized,  are  eoram  nonjudke. 
Dunn  V.  State,  36  D.  54. 

The  time  and  place  of  holding  court  are 
both  designated  by  law  in  Arkansas.     Ih. 

Special  terms  may  be  held  under  the  cir- 
cumstances and  upon  complying  with  the 
requisitions  detailed  in  the  statute,  and  not 
otherwise,  and  these  circumstances  and  re- 
quisitions must  appear  from  the  record.     Hk 

In  the  absence  of  express  prohibition, 
courts  mi^  sit  on  legal  holidays.  Dunlap 
V.  State,  35  R.  736. 

9.  Rules  of  court.  —  A  rule  of  court 
must  be  subordinate  to  law,  and  in  case  of 
conflict  the  law  will  prevail  Suckiey  v. 
Jiotd{/brd,  65  D.  240. 

A  rule  of  court  requiring  testimony  taken 
by  a  commissioner  to  be  communicated  to 
the  adverse  party  before  the  cause  ii  called 
for  trial  is  merely  directory.  Beverly  v. 
Burke,  54  D.  351. 

A  mere  index  of  a  record  is  not  a  compli- 
ance with  a  rule  of  court  which  requires  the 
filiug  of  an  abstract  of  the  record.  Day  v. 
ValletU,  87  D.  353. 

Where  terms  of  court  are  fixed  by  law  for 
the  trial  of  suits,  a  judge  cannot  adopt  or 
enforce  a  rule  of  court  aUowing  only  certain 
cases  to  be  tried  at  a  particular  term.  State 
V.  Posep,  87  D.  525. 

10.  Rules  of  decision — Following  de- 
cision of  another  court.  —  If  any  matter 
belongs  to  the  jurisdiction  of  one  court  so 
peculiarly  that  other  courts  can  only  inci- 
dentally or  indirectly  take  eognisanoe  of  the 
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MOM  tabject^  the  latter  an  booad  bj  tb« 
■enteooe  of  the  former.     McPkermm  ▼.  (^m- 

r,  U  D.  642. 

A  qaestion  decided  without  argument  ia 
open  to  oonsideratioii.  Orifin  ▼.  Chubb,  68 
1X85. 

Decision  beoomee  law  of  caie  where  the 
■npreme  ooart  refasee  to  entertain  an  appeal 
from  an  order  or  judgment  granting  a  new 
triak  after  the  term  at  which  judgment  waa 
rendered*  on  the  ground  that  such  order  ie 
interlocutory,  and  that  it  can  be  brought 
before  the  appellate  court  only  by  an  appeal 
from  the  final  judgment  in  the  case,  and  the 
court  cannot,  upon  a  subsequent  appeal  from 
the  final  judgment,  refuse  to  consider  such 
order  or  judgment  awarding  the  new  triaL 
Oon  V.  McClaren,  67  D.  646. 

The  law  which  gives  character  to  a  case, 
and  by  which  it  is  to  be  decided,  is  the  law 
that  is  inherent  in  the  case,  and  constitutes 
a  part  of  it  when  it  arises  as  a  complete 
transaction  between  the  parties.  If  this  law 
be  ohangttd  or  annulled,  the  case  is  changed, 
and  justice  denied,  and  the  due  course  of 
law  violated.   Jlienges  v.  DerUler,  75  D.  616. 

A  law  enacted  after  a  case  has  arisen  can 
be  no  part  of  it;  such  a  law  can  have  only 
a  forced  and  unnatural  relation  to  the  case, 
and  must  produce  an  untrue  decision,  one 
not  of  the  case  arising  between  the  parties, 
but  of  a  case  partly  created  by  the  legisla- 
ture.   Ith 

If,  in  ejectment,  the  supreme  oonrt  estab- 
lishes a  rule  of  law  which  is  conclusive  in 
favor  of  the  title  claimed  by  one  partv  in 
whose  favor  the  ease  is  thereupon  decided, 
and  afterwards,  and  before  a  new  suit  is  in- 
stituted to  try  the  title,  the  successful  party 
•ells  the  land  to  a  bona  JUie  purchaser  for 
value,  and  after  that  the  supreme  court  dis- 
covers that  the  rule  by  which  they  established 
the  title  is  an  untrue  one,  and  that  the  case 
ought  to  have  been  decided  so  as  to  give  the 
land  to  the  other  party,  the  title  of  the  origi- 
nal unsuccessful  party  must  be  treated  as 
lost.    /A. 

A  distinct  expression  of  opinion  by  the 
court  ia  not  obUer  dtctum,  where  given  in  re- 
sponse to  a  question  of  equitable  jurisdiction, 
directly  involved  in  the  issues  of  Law,  and 
raised  by  demurrer  to  the  bill,  and  to  which 
the  mind  of  the  court  was  directly  drawn. 
Michael  V.  Jliarey,  90  D.  106. 

Decisions  of  courts  of  the  United  States 
are  of  paramount  authority,  where  the  point 
to  be  determined  is,  whether  a  state  law  con- 
travenes any  provisions  of  the  national  con- 
stitution,    Armingtan  v.  Barnet^  40  D.  705. 

Decisions  of  the  supreme  court  of  the 
United  States,  upon  general  questions,  ought 
to  be  followed  by  the  state  courts.  Beit  v. 
Perkins,  14  D.  745. 

The  decisions  of  the  supreme  court  of  the 
United  States  upon  all  questions  involving 
Um  Qonstmctioii  of  the  constitution  of  the 


general  goverament^  the  acta  of ' 
foreign  Uuatiea  made  in  purananee  of  itsaa* 
thority,  are  binding  upon  and  will  be  fol- 
lowed by  the  state  courts.  McFarkmd  v. 
State  Bank,  37  D.  761;  Terrjf  t.  Bla^  16 
D.  101. 

But  in  questions  of  local  law,  and  in  eoa- 
•truing  the  constitution  and  statutes  of  s 
state,  the  decisions  of  the  conrta  of  the  stats 
will  be  followed  by  its  courts,  in  prefersnes 
to  those  of  the  United  States.  On  qnestioos 
of  commercial  law,  uniformity  of  decisioa 
between  the  different  state  and  natJonil 
courts  is  highly  desirable.  SiaObtr  v.  M^ 
Dimald,  40  D.  389. 

In  determining  questions  of  federal  eo^ 
nizance,  state  courts  ought  to  adopt  and  be 
governed  by  the  rules  of  decision  adjndicsted 
m  the  supreme  court  of  the  United  Statea 
Baxley  v.  Linah,  55  D.  494. 

11.  Doctrine  of  stare  dedfllB.*— Is 
questions  of  practice,  a  dooe  adherence  by  a 
court  to  its  own  decisions,  even  thon||;h  it 
may  at  times  have  erred  or  decided  differ- 
ently from  settled  adjudications  upon  the 
subject^  is  necessary  and  proper  for  the  r^- 
ularity  and  uniformity  of  practice^  and  that 
litigants  may  know  with  owtainty  the  rules 
by  which  they  must  be  governed  in  ooodnct- 
ing  their  cases.  Smith  v.  Henry,  44  D.  510; 
Hiidreth  v.  Tomlinson,  50  D.  510. 

Questions  involving  title  to  real  estata^ 
when  once  considered  and  decided  by  a  ooari 
of  last  resort,  ought  not  afterwards  to  be 
deemed  open  for  future  investigation,  miless 
the  evils  of  the  principle  laid  down  wiU  be 
more  injurious  to  the  community  than  can 
p(>8sibly  result  from  n  change.  Boom  v. 
Bowerg,  64  D.  159. 

Courte  will  not  depart  from  decisions  re^ 
ognized  by  subsequent  casea^  and  which 
have  become  a  rule  of  property,  even  tiioogh 
a  different  conclusion  might  have  beea 
reached  if  the  question  presented  wera  an 
open  one.    Field  v.  OobUfy,  66  D.  341. 

Where  a  previous  deciaion  goes  to  the 
merits  of  the  preaent  eontroveray,  where  tiia 
whole  right  of  partiea  is  dependent  upoa 
and  is  govsrned  by  it;  in  sndi  case^  if  the 
court  should,  from  any  cause,  have  erred,  it 
is  not  only  proper  but  it  is  an  obligatory 
duty  to  re-examine  the  opinion  ao  pro* 
nounced,  and  if  found  to  be  erroneoua,  te 
recede  from  it.  Smith  v.  Henrv,  44  0.  5ICL 
S.  P.,  Frink  v.  DanA,  58  D.  575. 

A  decbion  is  authority  upon  two  qnea 
tiona  arising  in  caae,  when  uoth  were  di^ 
cussed  by  counsel,  and  both  were  considered 
and  determined  in  the  opinions  delirered, 
even  though  it  does  not  expressly  appear  thai 
all  the  members  of  the  courts  who  voted  f«r 
the  general  result  reached,  concurred  as  te 
both  questions.  Jameo  v.  Fatten,  55  D.  376. 
A  solitary  decision   of   recent  date  has 
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Mver  been  held  to  uhanse  th«  Uw  in  any 
quo;  uid  especially  fthoafa  it  not  hav«  that 
effect  where  to  adhere  to  it  would  be  fraught 
with  far  greater  injuatice  than  could  possibly 
iriie  from  overruling  it  in  the  particular 
Mse.    Frmk  ▼.  Darat,  58  D.  675. 

Cases  are  authority  only  to  extent  of  point 
fai  judgment,  i  e.,  the  question  raised  bv  the 
facts  Mfore  the  oourt;  the  generality  of  the 
language  used  in  the  opinion  is  always  to  be 
restricted  to  this;  an«i  the  reasoning,  illus- 
trations, or  references  contained  therein  are 
not  authority  or  precedent.  LouUoUU  ete. 
H.  R.  Co.  ▼.  Davidaon  Co,,  62  D.  424. 

A  pvty  to  a  oontraot  has  a  right  to  rely 
OB  the  decision  of  the  highest  judicial  tri- 
bunal in  the  land  as  to  tne  law  governing 
his  oontraoti     ££arri$  r.  Jex^  14  B.  285. 

n.  Tbm  Federal  Courts. 

19.  In  general  —  Adoption  of  state 
laws  and  decisions.  —  To  render  state 
law  valid  by  adoption  in  the  United  States 
courts,  it  must  be  adopted  as  it  exists,  with- 
ont  any  material  altaratioa.  Minor  v.  PreM- 
kUni,  43  D.  488. 

Federal  oonrts  have  an  undoubted  right  to 
ivae  gamiahment  as  a  means  of  satis fyiiie 
their  judgments;  but  it  must  be  exerted 
acoordmg  to  the  law  ol  this  state,  and  will 
be  effectual  or  nugatory,  according  as  the 
provisions  of  the  statute  law  are  observed 
or  disregarded.  Crawford  v.  Slade^  44  D. 
463. 

The  eonstruotaoa  given  bj  the  supreme 
jndieial  tribunal  of  a  state  to  the  statutes  or 
oonstitution  thereof  will  be  followed  by  the 
federal  courts,  and  those  of  other  states,  but 
this  rule  does  not  apply  when  the  question 
arises  under  the  general  or  common  law. 
In  the  latter  eaae^  adjudications  of  other 
states  have  no  conclusive  force,  and  are  to 
be  received  only  as  aids  or  lights  in  reaching 
a  correct  determination.  frankUn  v.  TvHh 
good,  96  D.  73. 

JSquity  jurisdiction  of  the  federal  courts  is 
independent  of  the  local  law  of  any  state, 
and  IS  the  same  in  nature  and  extent  as  the 
joriediction  of  the  English  equity  courts. 
WaUeer  v.  Hunt,  98  D.  779. 

18.  Supreme  court.  ~~  The  supreme 
eonrt  of  the  United  States  is  the  chosen  ar- 
biter to  determine  such  disputes  and  contro- 
versies as  may  arise  between  the  respective 
■tates.     Chancely  v.  BaUey,  95  D.  350. 

14.  Oircnit  ootirts.  — A  circuit  court  of 
the  United  States  is  neither  a  foreign  court 
nor  a  oourt  of  inferior  jurisdiction;  it  is  en- 
titled to  at  least  as  much  respect  as  a  court 
of  a  sister  state,  and,  within  the  limits  pre- 
scril>ed  to  it,  has  a  jurisdiction  as  uncon- 
trolled as  that  of  any  court  whatever  both  at 
Uw  and  in  ohanoery.  8i,  Alban*  v.  Bush, 
83  D.  246. 

Such  court  has  no  jnrisdictton  ratione  per- 
~  ~  in  a  foit  when  all  the  partiee  are  non- 
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residents  of  the  state  in  which  the  court  is 
held,     ijomy  v.  Eitrin,  39  D.  556. 

It  has  no  jurisdiction  raiione  materieB  to 
issue,  in  favor  of  a  resident  of  Tennessee,  an 
order  of  seiiure  and  sale  asainst  mortgaged 
property  in  Louisiana,  when  it  composes 
part  of  a  succession,  is  in  the  course  of  ad- 
ministration in  the  probate  court,  and  is 
represented  by  an  executor.     lb. 

It  is  a  court  of  limited  jurisdiction,  and 
has  no  jurisdiction  unless  one  or  more  of  the 
real  parties  to  the  suit  is  a  citizen  or  subjeet 
of  another  state  or  country.  Kose  v.  MorioMf 
60  D.  750. 

It  has  no  jurisdiction  of  a  suit  in  the  name 
of  a  oitisen  of  another  state  who  has  no  in- 
terest in  the  cause  of  action,  or,  having  sncb 
interest,  has  (pven  no  authority  to  sue,  and 
interest  acquired  or  authority  or  consent 
given  after  the  action  is  commenced  wiU 
not  aid  it.     lb. 

The  federal  circuit  courts  are  endowed 
with  such  original  and  general  jurisdiction 
as  to  entitle  them  to  the  benefit  of  all  legal 
intendments  necessary  to  support  and  nph>«ld 
their  acts  until  reversed  or  annulled  by  a  su- 
perior tribunaL    Byeri  v.  Fowier,  54  D.  271. 

Property  seised  under  Jieri  facia*  issued 
from  a  oircnit  court  cannot  be  replevied  by 
process  issued  from  a  state  oourt.  liutuom 
V.  Harroun,  86  D.  316. 

A  state  court  cannot  lawfully  interfere 
with  the  executitfn  of  final  process  of  a  fed- 
eral court  for  the  protection  of  a  stranger 
alleging  that  his  property  has  been  tortiously 
seised  m  execution  to  satisfy  the  debt  of 
another.  A  remedy  affecting  the  custody 
of  the  pro^rty,  such  as  replevin,  is  exclu- 
sively within  the  jurisdiction  of  the  federal 
court,  though  trespass  or  trover  will  lie  in 
the  state  court  against  the  marshal  or  his 
deputy  for  the  wrongful  setxure.     lb, 

is.  District  courts. — The  district  court 
of  the  United  States  is  of  special  and  limited 
jurisdiction,  and  its  judgment  will  be  deemed 
void  unless  the  record  shows  that  it  had 
jurisdiction.     Case  v.  Woolley,  32  D.  54. 

It  has  jurisdiction  where  it  is  shown  that 
parties  to  the  suit  are  citizens  of  different 
states,  and  that  the  amount  in  controversy 
exceeds  five  hundred  dollars.  Hunt  v.  Orwig, 
66  D.  144. 

III.  Stats  Courts  or  Original  Jitribdio* 

TION. 

16.  In  general  >~  Criminal  Jurisdic- 
tion.—  Crimes  which  existed  prior  to  the 
constitution,  and  were  offenses  at  common 
law,  although  they  may  be  forbidden  by  the 
constitution  of  the  United  States,  and  au- 
thority to  punish  the  commission  of  them  is 
conferred  upon  the  federal  courts,  may  also 
be  punished  by  the  state  courts,  unless  the 
grant  of  power  by  the  constitution  is  excln- 
sive,  or  is  made  exclusive  by  act  of  Coogreea 
Com.  V.  FuUer,  41  D.  609. 
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state  coorti  have  no  jnriidictioD  to  pnaiih 
erimee  againat  the  laws  of  the  United  States 
ae  saoh.    Peoj^  t.  Keify,  99  D.  360. 

Upon  the  trial  of  an  indictment,  one  of  the 
menuMTS  of  the  ooart  wae  examined  as  a 
witness,  without  objection  from  either  party. 
Held,  tiiat  the  ooort  did  not  thereby  loee 
larisdiotion;  but  temible,  that  it  was  an  irre^p- 
iarity  whioh  woald  have  justified  settmg 
aside  a  conviction,  had  objection  been  made, 
and  exception  taken,  as  there  was  not  a  suffi- 
cient court  without  the  member  thus  ex- 
amined.    People  v.  Ihhrmg,  17  R.  349. 

Jurisdiction  in  causes  in  whioh  foreien 
states  are  plaintifib  has  not  been  exclusively 
vested  in  we  federal  courts,  and  hence  the 
state  courts  may  still  exercise  jurisdiction  in 
all  such  cases.  King  ^  Prussia  v.  Kuepper, 
66  D.  639. 

17.  Supr«me  court.  —  The  supreme 
court  of  Massachusetts,  under  the  statute  of 
1817»  chapter  87,  has  chancery  jurisdiction 
co-extensive  with  that  exercisea  by  the  court 
of  chancery  of  England,  so  far  as  is  consistent 
with  the  constitution  and  laws  of  the  com- 
monwealth. Joiui  V.  BoBton  Mill  Oa,p  16 
D.  858. 

It  may  render  a  decree  against  a  corpora- 
tion, and  enforce  it  by  a  distringas,  seques- 
tration, or  other  form  of  process  necessary  to 
esny  the  decree  into  execution.    lb. 

The  supreme  court  of  New  York  succeeded 
to  the  jurisdiction  of  the  court  of  chancery, 
under  tiie  constitutioa  of  18i6b  Oardner  v. 
Ogden,  78  D.  192. 

18.  Superior  eourts.  —  Distinction  be- 
tween courts  of  superior  and  of  inferior 
jurisdiotion  stated.  Ihrden  v.  Staie,  64  D. 
217. 

hk  Oalif  omiai  courts  of  record  are  superior 
ooartsy  whether  they  proceed  accordmg  to 
the  oourse  of  the  common  law,  or  according 
to  the  rules  prescribed  by  statute;  while  in- 
ferior courts,  or  courts  of  limited  or  special 
Jurisdiction,  compriM  all  courts  not  of  record, 
•lioh  as  courts  held  by  justices  of  the  peace, 
boards  of  supervisors,  and  other  boards  ex- 
ercising judicial  functions  of  a  limited  and 
special  character.    Hahn  v.  Kelly,  94  D.  742. 

Nothing  is  intended  to  be  out  of  jurisdic- 
tion of  a  superior  court  but  what  specially 
appears  to  m  so;  and  nothing  is  intended  to 
be  within  the  jurisdiction  of  an  inferior  court 
but  what  is  roecially  alleged.  Kenney  v. 
Oreer,  64  D.  439. 

Circuit  courts  of  Illinois  are  superior 
courts  of  general  jurisdiction.    lb. 

Suit  may  be  brought  for  less  than  sixty 
dollars  in  tiie  superior  court,  in  North  Caro- 
lina, by  making  affidavit  that  more  than 
sixty  dfollars  is  really  due,  but  for  want  of 

Sroof  he  cannot  make  recovery,  under  the 
Levised    Statutes,   chapter  31,   section  42. 
Brookshire  v.  Brookshire,  47  D.  341. 

19.  Inferior  courts.  —  To  give  an  in- 
ferior oowt  jurisdiction  in  assumpsii,  the 


condderation  as  weU  ae  the  promise  must  bt 
alleged  to  be  within  the  juriadictioa.  Aa 
omission  of  this  allegation  is  fatal  even  sftw 
verdict.  But  an  allocation  that  defendsal 
at,  etc.,  and  within  the  juriedictioa  el  this 
court,  was  indebted  to  plaintiff  for  good% 
wares,  and  merchandise  by  plaintiff  soul  sod 
delivered,  and  then  and  there  promised,  etc, 
sufficiently  shows  that  the  consideration  h 
well  as  the  promise  arose  within  the  juris- 
diction of  the  court.  Orcver  v.  OimH  18 IX 
633. 

The  duty  of  an  inferior  court  to  take  hoods 
is  ministerial,  and  not  judicial;  coneeqnently, 
a  certified  copy  of  the  record  of  the  aotioo  of 
the  inferior  court  in  taking  a  bond  during 
vacation  is  not  admissible,  they  having  no 

Sower  as  ministerial  sgente  to  niake  a  leoord 
uring  vacation.    Stephens  ▼.  Craiqfl>ri,  44 
D.  680. 

80.  Circuit  court%  in  Kentucky,  pos- 
sess general  superintendence  over  all  suoor 
dinate  courts,  to  keep  them  within  their 
prescribed  spheres,  and  to  prevent  usurps 
tion.     Arnold  v.  Shields,  30  D.  669. 

The  Franklin  circuit  court  has  jurisdi^ 
tion,  under  the  Kentucky  statute,  of  s^ 
tions  by  the  oommonweaLlth .  to  recover  s 
debt  due  it,  whether  a  penalty  or  fbrfeitare, 
when  the  attorney -general  shall  think  propsr 
to  bring  the  action  Uierein.  Phosmm  /.  Ga  v. 
(7om.,  96  D.  331. 

The  constitution  and  statutee  of  Arkan- 
sas giving  chancery  jurisdiction  to  cireoit 
courts  conferred  upon  them  encfa  jurisdi^ 
tion  as  oourts  of  chancery,  at  that  tim^ 
usually  exercised.  HtmpsiiadY ,  WaiUm,  4li 
D.  696. 

The  circuit  oonrt  of  Indiana  has  power  te 
order  dork  to  copy  into  record  writs  and 
returns  showing  notice  to  defendants  in  s 
bill  upon  which  decree  was  rendered  by  de- 
fault»  after  the  expiration  of  the  term  of 
court  at  which  the  decree  waa  mads^  sad 
after  the  issuing  of  a  certiorari  from  ths  su- 
preme court  to  obtain  a  new  transoript,  ths 
former  one  being  defective  in  not  showing 
the  notice;  it  having  been  made  to  eppesr  at 
the  time  Uie  court  entered  the  order  tba^ 
on  taking  the  default,  proof  of  the  servios  of 
the  writs  wae  duly  mads.  Ooleriek  v.  Hsapsr^ 
66  D.  605. 

That  court  may  hold  over  to  oomplets  a 
trial  in  progress  at  the  expiration  of  the 
regular  term  of  the  court,  under  the  ststute 
of  1843.    Addingtom  v.  Wilson,  61  D.  81. 

It  is  a  court  of  general  and  nnlimiteii 
jurisdiction;  hence  its  authority  to  pioeeed 
in  the  trial  of  a  cause  need  not  affirmatively 
appear  in  the  complaint.  Ood/rey  v.  Ood^ 
fr^,  79  D.  448. 

The  circuit  court  of  Mississippi  has  ]uri»^ 
diction  to  watch  over  the  execution  of  iti 
decrees,  and  to  regulate  all  proceediagi 
under  them,  until  the  case  is  finally  dimnssd 
of.     Tooley  v.  Oridley,  41  0.  6281 
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91.  Ooarta  of  common  pleas.  —  Courts 
•f  oommon  pleM  have  jurisdiction  to  enter- 
tain a  motion  to  strike  oot  or  open  a  judg- 
ment entered  on  a  warrant  of  attorney,  or  to 
order  a  feisned  issue  to  ascertain  necessary 
facts.    KeUogg  ▼.  Knmaer,  16  D.  480. 

The  judges  of  a  oonrt  of  common  pleas  in 
Ohio  are  judges  of  the  district  court,  under 
the  constitution  and  laws,  and  as  such  are 
empowered  to  exercise  its  authority.  Bol' 
Bster  ▼.  Judges  qf  DiUrici  Court,  70  D.  100. 

22.  County  courts.-- A  county  court 
can  amend  omissions  in  its  records  which 
occurred  at  a  previous  term;  and  the  record 
thus  amended  stands  as  if  it  had  never  been 
defective,  or  as  if  all  the  entries  had  been 
made  and  completed  at  the  previous  term. 
OaUoway  v.  McKaihen,  42  D.  153. 

Term  "special  cases," in  clause  of  Califor- 
nia constitution  permitting  legislature  to 
confer  on  the  county  court  jurisdiction  in 
"special  cases,"  does  not  include  any  class 
of  cases  for  which  the  courts  of  general  juris- 
diction have  always  supplied  a  remedy. 
The  special  cases,  therefore,  must  be  con- 
fined to  such  new  cases  as  are  the  creation  of 
statutes,  and  the  proceedings  under  which 
are  unknown  to  the  general  framework  of 
courts  of  common  law  and  equity.  Parsons 
T.  Tuolumne  County  Water  Co.,  63  D.  76. 

Powers  of  coun^  courts  in  respect  to  es- 
tates of  decedents  are  all  conferred  by  statute, 
and  whatever  the  statute  authorizes  these 
courts  to  do  they  may  rightfully  do.  Withers 
T.  Patterson,  86  D.  643. 

The  county  court  in  Iowa  is  one  of  lim- 
ited and  inferior  jurisdiction;  but,  like  one 
of  ffeneral  jurisdiction,  everf  intendment 
will  be  indulged  in  favor  of  its  acts,  when 
acting  within  the  scope  of  its  power.  Where 
its  jurisdiction  has  once  attached,  the  pre- 
sumption obtains  in  favor  of  all  the  subse- 
quent proceedings;  and  mere  irregularities 
or  defects  will  not  avail  in  a  collateral  pro- 
oeeding.  If  its  power  to  decide  is  shown,  it 
oannot  be  lost  or  taken  away  bemuse  erro- 
neously exercised.  Pursley  v.  Hayes,  92  D. 
350. 

The  Virj^nia  county  courts  are  courts  of 
general  jurisdiction  in  all  civil  causes,  and  it 
IS  to  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  the  court  had  jurisdiction 
of  the  particular  case.  When  the  face  of  the 
record  discloses  the  want  of  jurisdiction,  the 
presumption  will  not  arise.  Waf,hington  etc. 
R,  R.  Co.  V.  Alexandria  etc  R.  R.  Co.,  100 
D.  710. 

IV.  Courts  of  Appkllati  JuRiSDicnoN. 

23.  California.  —  The  jurisdiction  of  the 
supreme  court  is,  except  in  cases  of  fuiheas 
corpus,  strictly  appellate;  and  in  the  exer- 
cise of  appellate  jurisdiction  only  can  it  issue 
such  writs  and  process,  as  mandamva^  as 
may  be  necessary  to  render  such  jurisdiction 
sffectoaL     People  v.  Turner^  62  D.  295. 


oouBia  in-y. 


Reports,  ■••  pp.  S-tsa. 

24.  ICissourL— The.  oirovit  oonrt  has 
appellate  jurisdiction  in  matters  of  probata 
over  the  decisions  of  the  county  oourt^  under 
statute  of  1825,  section  10.  Dickey  v.  iTo- 
leehi,  34  D.  130. 

A  recital  in  a  petition,  of  the  rejeetion  of 
a  supposed  will  by  the  county  oonrt^  with 
the  annexation  of  the  reoord  of  the  jndg« 
ment  of  the  county  court,  proving  that  fact^ 
is  sufiScient  to  give  the  circuit  eonrt  appel* 
late  jurisdiction  under  that  statute.    lo. 

26.  Now  Jersey.  —  The  supreme  eourt 
may  review  proceedings  of  municipal  oor* 

S orations,  and  other  inferior  tribunala,  whe 
o  acts,  judicial  or  quad  judicial  in  their  na- 
ture, affecting  the  rights  and  property  of 
individuals.  This  they  may  do  as  well  when, 
the  proceedings  are  void  for  want  of  power 
in  the  tribunal  to  act,  as  when  void  in 
consequence  of  some  material  Irregularity. 
Carron  v.  Martin,  69  D.  584. 

V.  CouBTB  or  Pbobatb. 

26.  Alabama.  —The  orphans'  oonrt  is, 
as  to  sales  of  personalty  of  a  decedent,  a  court 
of  limited  jurisdiction,  even  granting  it  to  be 
a  court  of  general  jurisdiction  in  regard  to 
other  matters  under  the  aot  of  1806,  which 
gives  it  full  jurisdiction  of  testamentary 
matters,  etc.;  for  the  power  to  order  such 
sale  is  not  given  by  this  statute,  and  did  not 
exist  at  common  law,  but  it  is  given  by  the 
act  of  1809,  which  prescribes  certain  prelimi- 
nary jurisdictional  facts.  WyaU  v.  RambOf 
68  D.  89. 

The  orphans'  oonrt  is  of  limited  jurisdie- 
tion  as  to  its  power  to  order  a  sale  of  per- 
sonalty, and  the  jurisdictional  facts  must 
appear  upon  the  face  of  its  proceedings.    Ih, 

27.  JLrkansas.  —  Probate  courts  are  su- 
perior courts.     Borden  v.  State,  54  D.  217. 

28.  Oalifomia.  —  The  probate  court  is 
one  of  special  and  limited  jurisdiction.  Clarke 
V.  Perry,  63  D.  82;  Haynes  v.  Meeks,  70  D.  703. 

It  cannot  take  jurisdiction  or  administer 
remedies  except  as  provided  by  statute. 
Chimes  v.  Norris,  65  D.  545. 

Most  of  its  general  powers  belong  pecii« 
liarly  and  originally  to  the  court  of  chancery, 
which  still  retains  all  of  its  jurisdiction. 
Claike  V.  Perry,  63  D.  82;  Vedt  v.  Gtrke,  73 
D.  565. 

The  facts  of  the  death  of  the  intestate  and 
of  his  residence  within  the  county  must  ex- 
ist before  the  probate  court  can  make  a  bind- 
ing order  in  reference  to  the  subject-matter  or 
the  person;  but  when  proved  to  exist,  every 
subsequent  movement  of  such  court  is  the 
exercise  of  jurisdiction  over  both  the  subject- 
matter  and  all  persons  who  have  been  brought 
properly  before  it.  Haynes  v.  Meeks,  70  D. 
703. 

29.  Oeorg^a.  — The  court  of  ordinary  is 
clothed  with  general  jurisdiction  over  tea* 
tate  and  intestate  estates.  Tucker  v.  Harris^ 
58  D.  488;  Bush  v.  Lindsey,  71  D.  117. 


COURTS^  y. 
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It  bM  •  right  to  order  a  nl«  of  r«al  ostate 
belonging  to  an  intestate;  the  act  of  1816 
does  not  limit  this  jurisdiction,  bnt  simplj 
directs  the  mode  in  which  it  shall  be  ezer- 
eised.     Tudcer  v.  HarrU,  58  D.  48a 

On  such  sale,  if  the  reoord  shows  that  the 
application  was  made  in  proper  >  form,  and 
after  due  and  legal  notice,  the  conrt  will  pre- 
sume that  it  was  made  fully  and  plainly  to 
appear  that  the  sale  would  be  for  the  benefit 
of  the  heirs  and  creditors  of  the  estate.    Ih. 

The  judgment  of  the  court  of  ordinary  is 
eondusive  and  binding  on  every  other  court 
ontil  reversed,  and  it  cannot  be  collaterally 
impeached,  however  erroneous  and  irregular. 

Rights  acquired  under  its  judgments  be- 
fore they  are  displaced  will  be  protected.    lb. 

Probate  courts  cannot  order  sale  of  real 
estate  unless  everything  necessary  to  give 
them  jurisdiction  of  the  person  and  of  the 
subject-matter  appears  upon  their  records. 
lb. 

80.  Iowa. — Whether  the  probate  court 
is  an  inferior  oourti  quaert.  Morrow  ▼•  Weed^ 
66  D.  122. 

81.  Kentucky. — The  jurisdiction  of  a 
probate  court  is  presumed,  Tprima  fadtj  from 
its  assumption  snd  exercise.  Fltteher  ▼. 
Banders,  32  D.  96. 

89.  Maine.  —  Courts  of  probate  have 
special  and  limited  jurisdiction,  and  the 
record  of  their  proceedings  must  afiSrma- 
tively  show  their  jurisdiction.  Ovcrseert  ▼. 
ChilU/er,  77  D.  266. 

88.  Maryland.  —  The  orphans*  court  is 
one  of  limited  jurisdiction,  but  it  is  author- 
ised to  take  probate  of  wills  disposing  of 
real  and  personal  property,  mkhad  v. 
Baker,  71  D.  593. 

It  has  only  frima  fade  jurisdiction  as  to 
claims  against  a  decedent's  estate,  and  its 
decisions  thereon  are  not  conclusive  at  law. 
Hence  a  reversal  of  its  allowance  of  a  claim, 
by  an  appellate  court,  does  not  bar  a  recovery 
thereof  in  a  court  of  law,  nor  is  its  allowance 
of  a  debt  necessary  to  the  maintenance  of  an 
action  to  recover  the  same.  SiaU  v.  Bdgart, 
39  D.  628. 

84.  MississippL  ~  The  probate  court 
has  no  jurisdiction  to  decide  upon  the 
validity  of  titles  or  contracts  in  a  direct  pro- 
ceeding, but  when  discharging  the  dntv  im- 
posed upon  it  by  the  constitution  and  laws, 
It  has  the  power  incidentally  to  try  title,  and 
to  pass  upon  the  validity  and  construction  of 
contracts,  and  this  rule  applies  to  property 
in  the  possession  of  an  executor  or  adminis- 
trator, alleged  to  be  assets  of  the  estate  of 
the  tesUtor  or  intesUte.  Mc  Wiliie  v.  Van 
VacUr,  72  D.  127. 

Concerning  questions  of  jurisdiction  of  the 
probate  court,  reference  must  be  made  to 
the  constitution,  and  not  to  tbe  practice  of  the 
ecclesiastical  courts  of  England,  as  it  was 
the  intention  of  the  constitution  to  make  the 


jurisdiction  of  the  probate  oowri  over  the  » 
tates  of  decedents  full  and  arnpU^  and  ia  Um 
main  conclusive.    I  b. 

The  clerk  of  a  probate  oowri  baa  no  ai> 
thority  to  receive  payment  from  an  execatoi; 
of  the  amount  found  due  by  him  to  tht 
estate  on  the  settlement  of  his  final  aoooaat 
BaOe^  ▼.  DUworth,  48  D.  760. 

86.  New  Hampshire. — Probate  eoniti 
have  general  jurisdistion  of  those  subjects  ts 
which  their  powers  extend,  and  are  entitlsd 
to  all  the  presumptions  in  favor  of  their  pro- 
ceedings which  are  allowed  other  tribaotb 
of  general  jurisdiction.  KMboU  t.  #itl»  1% 
D.  213. 

The  oonstitution  requiring  the  probsts 
court  to  be  held  on  certain  day%  bet  cobp 
taining  no  negative  words,  does  not  divest 
the  probate  judge  of  authority  to  hold  court 
on  any  other  days.    lb. 

Probate  courts  have  power  to  adjeura 
whenever  they  deem  it  necessary  for  ths 
transaction  of  business.     lb. 

86.  New  York. --The  sum^tes*  courts 
are  of  inferior  jurisdiction,  —  mere  crea- 
tures of  thQ  statute.  Persons  claiming 
under  their  Mders  mast  show  affirmatively 
that  they  obtained  jurisdiction  to  make  them 
by  pursuing  the  forms  prescribed  by  the 
statute.     Blwm  ▼.  Bur^^  37  D.  299.' 

Tet  their  decision  upon  the  existence  of 
jurisdictional  facts  and  their  consequent 
jurisdiction  is  conclusive  until  regularly 
reversed  or  vacated,  and  wUl  protect  all  in- 
nocent parties  acting  on  the  faith  ef  it 
BoderigoM  ▼.  EaH  Bitfer  /mIL,  20  R.  655w 

87.  North  Carolina. — Coorts  of  pro- 
bate act  in  rem,  snd  their  sentences,  upoa 
matters  within  their  jurisdiction,  are  ooa* 
elusive  upon  other  eoorta.  Bedmtmd  v. 
Collins,  27  D.  208. 

They  will  recall  their  own  sentences  for 
re-examination,  at  the  instanoe  of  parties  in- 
terested who  have  been  neither  in  fsetaer 
in  legal  contemplation  privy  to  the  procsed- 
ings  upon  whiob  the  sentencea  ware  bawdL 
lb. 

They  have  no  concern  with  the  trusts  of  s 
will;  for  them,  it  is  sufficient  that  the  ia- 
strument  under  their  consideration  is  ad^ 
quate  to  pass  the  legal  title,     lb. 

Their  sentences  a^inst  tmstees  who  hsvs 
had  notice  are  binding,  as  far  as  that  court 
is  concerned,  upon  the  oestoi  qtte  tmsL  /&. 

88.  Pennaylyania. — ^Tbc  orphans* coort 
is  a  conrt  of  record,  invested  with  ebanceiy 
powers,  conducted  by  chancery  rules,  ssd 
acting  on  and  controlled  by  the  principles  of 
courts  of  equity.  MePherton  r.  CtmUff,  li 
D.  642;  Avp  v.  Drdsbadk,  21  D.  447;  lam 
▼.  jDeirii,  63  D.  443. 

It  has  exclusive  jurisdiction  overall  tiiiagi 
pertaining  to  the  settlement  and  distribatioB 
of  estates,  including  the  claims  of  creditor^ 
next  of  kin,  and  legateia  Lmmnbigltr  «i 
Chmrky,  94  D.  61. 
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which  voucher  is  med.  RicheU  ▼.  DkkeMf  4 
D.  556. 

The  remedy  where  one  US\b  to  perform  an 
act  he  hu  covenanted  to  perform,  and  for 
which  he  receives  a  consiaeratioii,  may  be 
by  an  action  of  covenant  for  the  breach,  or 
assumptU  to  reclaim  the  oonsideration.  Jlivr* 
ray  v.  Clay,  47  D.  781. 

Covenant  oan  coly  be  rastamed  where  the 
instrument  upon  which  the  action  is  brought 
has  been  actually  signed  and  sealed  by  the 
party,  or  by  his  authority;  this  is  a  general 
principle  which  is  abundantly  sustained  by 
the  authorities,  but  is  subject  to  certain  ex- 
ceptions.    Fhnley  v.  8imp$on,  53  D.  252. 

An  indenture  of  bargain  and  sale,  pur> 
portiug  to  be  kUer  paries,  by  which  an  estate 
18  conveyed  to  the  grantee,  is  the  grantee's 
deed  as  well  as  the  deed  of  the  grantor,  if 
the  grantee  accept  it  and  the  estate  therein 
conveyed,  although  the  indenture  be  not 
signed  and  sealed  by  him;  and  the  grantor 
can  maintain  covenant  on  the  instrument 
against  the  grantee  for  breaches  of  covenants 
contained  in  it.     76. 

Covenant  is  the  proper  remedy  for  all 
breaches  of  contract  under  seal.  SL  Andrtw^t 
B.  L.  Co.  T.  Mitchell,  54  D.  340. 

9.  When  it  will  not  lie.  —  Covenant 
lies  on  a  specialty  exclusively,  and  not  on  a 
specialty  modified  or  enlarged  by  simple  con- 
tract.    Kicary  v.  Moore,  27  D.  323. 

Covenant  will  not  lie  for  not  restoring 
stock  leased  with  a  farm,  on  a  termination  of 
the  lease,  in  accordance  with  a  stipulation 
therein,  by  a  sale  of  the  farm  before  the  end 
of  the  term,  where  there  is  no  oovenant  to 
return  such  stock.    Zule  v.  Ztde,  35  D.  600. 

Covenant  for  rent  bv  lessor  against  lessee, 
on  a  lease  by  deed-poll,  signed  and  sealed  by 
the  lessor  only,  and  which  the  lessee  had 
accepted  and  occupied  under,  will  not  lie. 
Johmoiia  v.  Mutsy,  12  R.  214. 

8.  When  defendant  entitled  to  dam- 
ages. —  The  jury  may  certify  a  balance  in 
favor  of  the  defendant  in  an  action  of  cove- 
nant    Ykary  v.  Moort,  27  D.  823. 

COVENANTS. 

[Includes  the  form,  validtty,  and  Interpretation 
of  coveuantit  as  adlatinct  class  of  written  obliga- 
tions; their  performance  and  breach,  and  the 
remedies  for  breach.  For  covenants  peculiar  to 
any  particular  Instrument,  relation,  or  subject- 
matter,  the  speciflo  title  ihonld  also  be  con* 
suited.] 

Effect  of,  to  pass  title  by  estoppel,  see 
EsrropPEL,  31. 

In  contracts  for  sale  of  lands,  see  VuiDom 
AND  Purchaser,  14. 

In  deeds,  see  also  Deeds,  IIL 

In  leases,  see  Leases,  IIL 

Measure  of  damages  in  actions  on,  see  Dam- 
ages, 21. 

Not  to  sue,  see  Release,  12. 

Of  married  woman,  when  bind  her^  ■•• 
I        Husband  avd  Wurfl^  67-^ 


Bat  it  has  no  jurisdiction  except  what  is 
eonferred  upon  it  by  statute.  Snyder's  Ap- 
peal, 78  D.  ^2. 

Its  proceedings  for  the  sale  of  lands  are  pro- 
eeedings  in  rem  against  the  estate  of  the  in- 
testate.    MePherson  ▼.  CunUf,U  D.  642. 

Its  sales  cannot  be  attacked  collaterally 
for  irregularities,  mistakes,  or  errors  in  the 
proceedinffs.  Purchasers  need  only  inquire 
whether  the  sale  was  ordered  by  a  court  nav- 
ioff  jurisdiction  to  order  it.  Orphans'  court 
sales  are  protected  from  collateral  attack  to 
the  same  extent  as  those  made  under  execu- 
tion,    lb. 

Its  orders  or  decrees  cannot  be  contro- 
verted unless  it  had  exceeded  its  jurisdiction. 
Kennedy  v.   Wachsmuth,  14  D.  676. 

The  regularity  of  its  proceedings  cannot 
be  inquir^  into  in  a  collateral  proceeding. 
Singerly  v.  Swain,  75  D.  581. 

Ihe  jurisdiction  of  this  court  is  dependent 
upon  the  death  of  the  intestate.  Letters 
testamentary  or  of  administration  on  the 
estate  of  a  living  man  are  void.  MePherson 
▼.  Cunliff,  14  D.  642. 

It  may  order  its  proceedings  amended  by 
adding  to  an  administrator's  account  an  affi- 
davit which  had  before  been  taken  in  court 
but  not  filed.  Kennedy  v.  Wadcsmuth,  14  D. 
676.  • 

The  orphans'  court  has  power  to  direct  an 
issue  to  the  common  pleas  to  ascertain  spe- 
cific facts,  in  the  usual  shape  of  a  wager; 
but  it  cannot  delegate  its  jurisdiction  in 
matters  of  account  depending  on  both  fact 
and  Uw.     Mothland  v.  Wireman,  23  D.  71. 

The  jur^,  on  an  issue  so  directed,  to  try 
and  determine  the  amount  chargeable  to  an 
administrator,  must  determine  the  aggregate 
amount  of  debts  so  chargeable,  and  not  the 
validity  of  particular  items.    Ih, 

Terms  of  sale  are  part  of  judicial  decree, 
to  be  made  by  the  court,  and  not  by  the 
executors  or  administrators,  and  may  be 
amended  or  modified  by  the  court  at  any 
time  before  the  record  is  made  up  and  closed. 
Singerly  v.  Swain,  75  D.  581. 

It  is  only  in  certain  cases  of  joint  tenure 
that  the  orphans'  court  is  authorized  to  make 
partition,  and  these  cases  are  defined  by 
statute.     Snyder's  Appeal,  78  D.  372. 

39.<  Texas.  — Probate  and  district  courts 
may  have  concurrent  jurisdiction  in  certain 
cases.     Little  v.  Birdwell,  73  D.  242. 

40.  Virginia.  —  The  jurisdiction  of 
courts  of  probate  is  general  respecting  matters 
testamentary.     Sdiultz  v.  Schultz,  60  D.  335. 

OOVEITANT  (ACTIOir  OF). 

1.  When  the  action  will  lie.  —  The 
action  of  covenant  will  lie  upon  the  words  of 
a  deed,  "  will  warrant  and  defend  the  prem- 
ises to  A  B  and  bis  heirs  forever,"  for  other- 
wise a  vendee  would  be  without  a  remedy  in 
many  cases,  as  the  writ  of  warraniia  charge  ia 
not  in  use  in  this  state,  nor  are  real  actions  in 
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1.  Fcfm  and  InterprdatiotL 

f.  Validity. 
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XL  VaBIOUS  KdiDB  of  Ck>VKNAllT8. 
m.   AonOVS  UPON    COTXNAMTB. 

I.  Gbniral  Pbingiplbs. 
L  Fwm  and  InterpretatUm, 

1.  Formal  requisites  of  »  coTonant. 
—  A  oovenant  is  an  agreement  under  seal, 
between  two  or  more  parties^  whoee  namei 
are  therein  stated,  by  which  some  of  them 
engage  with  the  others,  or  some  of  them, 
that  some  act  has  or  has  not  been  done,  or 
that  it  shall  or  shall  not  be  done.  De  BolU 
T.  Penntylvania  Ins,  Co.f  83  D.  38. 

No  formal  words  are  necessary  to  make  a 
covenant,  as  any  words  are  sufficient  which 
show  that  the  parties  to  a  deed  have  con- 
curred or  assented  to  the  performance  or  for- 
bearance of  a  f ntnre  act.  Marthall  ▼.  Craig, 
4  D.  647. 

8.  Who  bound  by.*— The  intention  of 
eontracting  parties  governs  in  the  constmc- 
tiou  of  oovenants,  and  this  intention  mnst 
be  ascertained  from  the  whole  context  of  the 
instmment.  Singleton  t.  Carroll,  22  D.  95. 
8.  P.,  Sweet  ▼.  Brown,  45  D.  248;  Greenwood 
T.  L^fon,  48  D.  775. 

A  covenant  in  a  lease  of  a  lot  in  a  town  by 
the  owner  of  the  latter  that  the  lessee  shall 
have  the  exclusive  right  to  keep  a  store  in 
the  town  for  a  period  of  ten  years  is  not 
binding  upon  persons  leasing  other  lots  in 
the  same  town  from  such  owner,  although 
they  have  notice  thereof.  Taylor  t.  Owm, 
20  D.  115. 

Such  a  covenant  is  personal;  it  does  not 
nm  with  the  land,  nor  aoes  it  create  any  lien 
thereon,  legal  or  equitable;  and  upon  a 
breach  thereof,  the  lessee's  remedy  is  against 
the  lessor  for  breach  of  contract.    lb. 

Covenants  with  respect  to  title  of  prop- 
erty will  apply  to  other  property,  which  it 
is  agreed  may,  in  a  certain  event,  be  substi- 
tatM  for  a  part  thereof.  Withen  v.  Baird, 
82  D.  754. 

To  create  a  real  covenant  there  should  be 
privity  of  estate  between  the  grantor  and 
grantee.     Boss  v.  Turner,  44  D.  531. 

Covenants  in  a  conveyance  of  all  the 
"right,  title,  and  interest"  of  the  srantor 
in  a  certain  parcel  of  land  described  by 
metes  and  bounds,  that  the  grantor  is  seised 
in  fee  "of  the  aforcgranted  premises,"  that 
they  are  free  from  encumbrances,  that  the 
grantor  has  ffood  risht  to  sell,  etc,  and  will 
warrant  and  defend  the  same,  etc.,  relate 
only  to  the  title  and  interest  conveyed,  and 
not  to  the  entire  parcel  described.  Sioeet  v. 
Brown,  45  D.  243. 

A  personal  covenant  does  not  bind  the  as- 
signee of  the  covenantor,  even  though  ex- 

*  The  graotee,  by  acceptauce  of  deed,  Is  bound 
bf  its  oovenauts,  see  note,  47  &.  473-47& 


pressly  namod,  bat  eharges  only  tiie  exeeatoi 
or  administrator;  and  it  makes  ae  differsaes 
if  snob  personal  eovenant  is  oonnacted  witt 
real  oovenants,  so  ss  to  form  one  eatire  cea- 
sideration.    Morm  ▼•  Oamer,  47  D.  66& 

Covenantors  are  bound  personally  by  cov- 
enant in  wbich  they  describe  themaelves  as 
a  committee  on  the  part  of  a  certain  eeni- 
panv,  and  after  reciting  a  sale  of  property, 
bind  themselvee  to  deliver  it  at  a  designates 
place  and  time.  Htndermm  t.  Jfortfa*  70  Dl 
608. 

The  owner  of  a  farm  sranted  to  plaintiff 
the  right  to  dig  out  and  box  np  a  spring 
thereon,  and  to  put  a  pipe  in  it  leading  to 
plaintiff's  house,  and  warranted  these  rights 
to  plaintiffl  Held,  that  the  owner  did  not 
thereby  covenant  that  he  should  not  dig  a 
spring  on  another  part  of  his  farm  (twenty- 
seven  feet  distant)  to  supply  his  bnildinss 
with  water,  although,  by  so  <u>ing,  plaintiCTs 
spring  should  become  useless,  on  aocoont  of 
the  underground  percolation  being  reduced. 
BUn  V.  Greeley,  6  R.  157. 

A  leased  a  Urm  to  B  to  work  for  oil,  upon 
a  royalty,  Bcpvenanting  "to  continue,  with 
due  diligence,  and  without  delay,  to  proae- 
cute  the  business  to  suocess  or  abandonment^ 
and  if  successful,  to  prosecute  the  same  with- 
out interruption,  for  the  common  benefit.* 
Two  producing  wells  were  bored.  An  intei^ 
est  was  assigned  by  B  to  E,  who  refused  to 
bore  any  more  wells.  Held,  that  B  was 
bound  by  B's  covenant.  Bradford  Oil  Oa 
V.  Blair,  57  R.  442. 

8.  Implied  coveiuuita.* -»  The  wwds 
"grant,  bargain,  sell,  alien,  and  oonfina,* 
in  a  conveyance  in  fee,  do  not  imply  a  eov^ 
nant  of  title;  but  it  is  implied  by  the  word 
"(ie(f^''or  "gave."  Fro&tr.  Raymemd,2l>. 
228. 

A  warranty  against  encnmbranoss  was  net 
implied  at  common  law  from  the  ass  of  tbs 
words  "grant,  barsain,  and  sell,*  in  a  eoa- 
veyance.     ^ee  v.  Pharr,  39  D.  339. 

But  such  warranty  will  be  impUed  ia  Ala- 
bama from  the  use  of  the  words  "grants 
bargain,  and  seU,  *  in  a  conveyance,  but  not 
from  the  uss  of  the  words  "bargain  aad 
sell.*    lb. 

The  statutory  words  "grant,  bargain,  and 
wfW,**  in  deed,  imply  a  covenant  of  titlk  run- 
ning with  land;  and  where  a  defeasible  title 
or  possession  without  any  titie  has  yssseil 
under  such  deed,  the  statutory  obligatioa  in 
respect  to  the  title  is  one  of  indemnity,  aad 
until  damage  is  sustained  by  breach  of  the 
covenant,  inures  to  the  benefit  of  the  party 
on  whom  the  loss  falla  Didtoon  ▼•  uemi^ 
66  D.  661. 

The  words  "grants  bargain,  and  sell,*  in 
statutes  on  conveyancing  do  not  amount  ts 
a  general  covenant,  but  merely  to  a  eove- 
nant that  the  grantor  has  done  no  act  er 

*  Implied  coveoanti  for  title 
tory,  see  nottk  tt  1>.  asa-tfa 
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ereated  aoy  enoambruice  by  which  the  es- 
tate granted  may  be  defeated.  Wnutcny. 
Vanf^im,  76  D.  41& 

▲n  action  of  oovenant  on  the  words  "  de- 
sBiaed  and  leased,"  brought  by  a  tenant  under 
a  lease  by  a  guardian,  who  had  afterwards 
been  evicted  by  a  subee||nently  appointed 
guardian,  will  not  lie  against  the  first  guar- 
dian. These  are  not  express  oorenante,  and 
the  lease  beins  void,  the  implied  oovenante 
at  least  must  fall  to  the  ground.  Webtter  ▼. 
ConU^,  92  D.  234. 

If  iMid  be  described  as  bounded  on  a  way, 
this  is  not  merely  a  desoriptioUf  but  an  im- 
plied ooTsnant  that  there  is  such  a  way; 
and  it  makes  no  difference  whether  the  land 
be  above  or  below  high- water  mark.  Parker 
Smith,  9  D.  157. 

When  at  the  time  of  the  grant  there  is  a 
way  in  fact  existing,  which  corresponds  with 
the  one  mentioned  in  the  deed,  and  this  way 
does  not  extend  through  the  whole  line  of 
the  land  granted,  it  shall  be  supposed  that 
the  parties  referred  to  such  actually  existing 
way  as  a  boundary,  and  not  to  bare  con- 
templated a  way  co-extensive  with  the  land. 
Jh. 

A  party  selling  property  lying  within  the 
limito  of  a  dty,  and  in  the  oonveyanoe 
bounding  such  property  by  streets,  desig- 
nated as  such  in  the  conveyance,  or  on  a 
map  made  by  the  dty  or  by  the  owner  of 
the  property,  impliedly  covenante  that  the 
purcnaser  shall  have  the  use  of  such  streets, 
although  at  the  time  of  the  sale  they  are  un- 
opene£  WhiU  v.  Flatmigain,  64  D.  668; 
MoaU  V.  Mayor  etc  ^Bammore^  61  D.  276. 

The  law  does  not  imply  a  warranty  on  the 
part  of  one  actina  merely  as  ite  organ  for  the 
purpose  of  transrarring  property,  and  where 
the  contract  is  fully  executed,  relief  can  be 
obtMned  only  in  equity.  Bvane  ▼•  Dtndy^ 
42  D.  356. 

Thus  where  officers  or  persons  in  a  repre- 
sentetive  capacity,  in  executing  deeds  or 
leases,  use  words  from  which  implied  cove- 
nante would  arise  against  individuals,  they 
are  not  bound  by  such,  but  are  only  con- 
eluded  by  express  oovenants.  W^>ker  v. 
Cwdey,  92  D.  234. 

A$9Wfn^pni  cannot  be  maintained  against 
the  distnbutees,  or  the  ordinary  acting  as 
their  affent»  on  an  implied  warranty,  where 
land  sold  by  the  ordiiuury  without  warranty 
was  afterwards  recovered  from  the  vendee 
by  title  paramount.  Ewne  v.  Dendy,  42  D. 
856. 

4.  Express  covenants.  —  An  express 
eovenant  of  warranty  does  away  with  any 
implied  covenant  oontaiued  in  the  words 
"grant,  bargain,  and  sell,'*  the  implied  cove- 
nant being  operative  only  where  the  parties 
have  omitted  to  insert  covenante  m  the 
instrument.  Weenu  v.  McCuaighan,  45  D. 
SI  4. 

A  covenantor  cannot  be  bound  beyond  his 
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express  covenants,  when  they  are  inserted  in 
the  deed.     lb. 

General  implied  covenante  are  qualified 
and  restrained  by  express  covenante  of  a 
more  limited  character.  Crwuck  v.  Fetnek^  38 
D.  350. 

Implied  covenante  relating  to  title  may  be 
restrained  by  express  covenante  relating  to 
possession.     lb, 

6.  What  covenants  run  with  the 
land.*  —  All  covenante  in  deeds  for  the 
conveyance  of  lands  which  have  respect  to 
the  title,  and  which  were  not  broken  when 
the  land  descended  to  the  heir  or  passed  to  the 
assignee,  are  inherent  or  real  covenants,  and 
attend  the  land;  and  on  a  breach  happening, 
the  heir  or  assiffuee  injured  thereby  may  sue 
the  warrantor,  his  executor  or  administrator, 
for  the  recovery  of  damages  for  such  breach. 
King  v.  Kerr,  22  D.  777. 

Apportionment  of  covenante  which  run 
with  the  land  was  permitted  by  the  common 
law.     Van  Benstelaer  v.  Bradley,  45  D.  451. 

It  is  an  essential  quality  of  a  real  covenant 
that  it  relate  to  the  realty,  having  for  ite  ob- 
ject something  annexed  to  or  inherent  in  or 
connected  wi&  land  or  other  real  property. 
Morse  v.  Gamer,  47  D.  565. 

The  covenant  runs  with  the  land,  where 
husband  and  wife  have  separated,  and  the 
husband  enters  into  a  contract  with  a  third 
person,  who  covenante  to  save  the  husband, 
his  heirs  and  representetives,  free  from  any 
claim  of  the  wire  to  maintenance,  alimony, 
or  dower,  in  consideration  of  a  conveyance 
by  the  husband  to  him  of  oertoin  property 
in  trust  for  the  use  and  benefit  of  the  wife. 
Oahue  v.  Poor,  79  D.  559. 

A  covenant  by  a  railroad  corporation,  in 
consideration  of  a  grant  of  the  right  of  way 
through  plaintiff's  land  fifty  feet  wide  on 
each  side  of  the  track,  to  erect  a  flag-siation 
at  a  point  convenient  to  his  house,  to  permit 
him  to  cultivate  all  the  land  embraced  in  the 
grant  which  was  not  needed  for  use  by  the 
railroad  company,  and  if  a  depot  was  built, 
not  to  permit  the  sale  of  ardent  spirite  on 
the  premises,  runs  with  the  land,  and  is 
bindug  on  an  assignee  with  notice.  OUmer 
V.  Mobik  etc  B*y  Co.,  58  R.  623. 

The/olUnoing  covenante  have  been  held  to  run 
with  the  land:  A  covenant  to  repair  and  de- 
liver up  the  demised  premises  in  good  order 
and  repair;  and  binds  the  assignee  as  well 
as  the  lessee,  even  if  the  assignee  were  not 
named  by  express  words.  PoUmrd  v.  Shaa/er, 
1  D.  239.  • 

A  covenant  not  to  erect  a  building  on  the 
grantor's  land  in  front  of  the  tract  conveyed. 
Watertoum  v.  Oowen,  27  D.  80. 

Covenante  of  warranty  and  of  quiet  enjoy- 
ment. Logan  r.  Moulder^  33  D.  338;  Bufd 
V.  Amtdonj  40  D.  283. 

*  Covenant  restricting  use  of  property  to  par- 
ticular persons,  when  runs  with  the  land,  sse 
note,  86  D.  716, 7X7. 


•70  COVEaiANTS,  I,  1. 

For  Index  to  Notes  in  Amorlonn  Doelslons  and 


AmoHoan  Boportot  •••  pp»  S-SBS* 


Ctovttnuiti  against  enoambraiioeti  FooU 
▼.  BwnytL^  36  D.  90. 

Covenants  of  seUin  and  quiet  enjoyment. 
Bum  ▼.  Turner,  44  D.  581;  Sehq/Uld  ▼.  ffome- 
iiead  CS».,  7  R.  197. 

A  oorenant  by  either  pwty  to  a  deed  for- 
erer  to  maintain  a  fence  or  wall  on  the  line 
between  the  granted  premises  and  the  gran* 
tor's  premises.  HcmkU  r,  Sinclair,  4ld  K.  25i', 
Kellogg  ▼.  RMmoi^  27  D.  650;  Bwrbank  ▼. 
PiUduary,  97  D.  633.  And  oompare  Bronaon 
V.  Coj^fi,  11  R.  335. 

6.  Wlkat  do  not.* — Oorenant  of  seisin 
and  of  right  to  convey  are  personal  cove- 
nants, not  running  wiw  the  land,  nor  pass- 
ing to  the  assignee,  but  are  declared  to  be 
mere  choses  in  action,  not  assignable  at  oom- 
inon  law.  Rom  v.  Turner,  44  D.  581;  Loi  v. 
TfiomM,  2  D.  354. 

These  covenants  are  of  the  same  natnre 
when  the  power  to  sell  results  from  seisin, 
and  if  one  is  personal  the  other  is  personaL 
Devore  v.  SundeHand,  49  D.  442. 

The  covenant  of  seisin  does  not  nm  with 
the  land  where  the  grantor  is  not  in  actual 
possession,  in  fact  or  in  law,  at  the  time  of 
the  conveyance.     Ih, 

Covenant  in  a  deed  as  follows:  That  Ba- 
ker and  wife,  party  of  the  first  part^  for 
them—,  heirs,  executors,  and  administra- 
tors, do  covenant,  grant,  bargain,  and  agree 
to  and  with  the  said  party  of  the  second 
part^  his  heirs  and  assigns,  that  at  the  time 
of  the  sealing  and  delivery  of  the  deed,  they 
were  well  seised  of  the  premises,  etc.,  in 
fee-simple,  eta»  and  had  good  right  to  sell 
and  convey  the  same,  etc.,  ^ are  the  cove- 
nants of  Baker,  and  not  of  his  heirs,  execu- 
tors, or  administrators,  and  moan  that  he 
was  well  seised,  had  good  right  to  convey, 
that  the  premises  were  free  from  encum- 
brances, and  that  he  would  forever  warrant 
and  defend  the  title  to  them.  Baher  t.  Hunt, 
89  D.  346. 

A  covenant  under  seal  between  tonants  in 
common,  by  which  they  bind  themselves, 
their  heirs,  executors,  or  administrators,  to 
bear  equally  the  expenses  of  any  suit  by  or 
against  the  parties  to  the  oontract  involving 
the  validity  of  the  title  to  their  lands,  is  a 
personal  covenant,  and  embraces  only  such 
suits  and  expenses  as  may  be  commenced 
during  the  lifetime  of  the  contractins  par- 
ties, and  does  not  include  tiiose  which  may 
be  brought  aftor  the  deceaae  of  such  parties, 
and  be  prosecuted  or  defyded  by  their  heirs 
and  personal  representanves.  Chambers  v. 
)rrig/U,  93  D.  311. 

A,  owning  a  tract  of  land  at  a  railway 
junction,  sold  five  and  one  half  acres  thereof 
to  B,  with  exclusive  mercantile  privileges  at, 
in,  and  around  the  junction,  including  the 

*  What  covenants  do  not  run  with  the  land,  see 
BOCe,  57  K.  443.  444. 

Disti action  between  real  and  personal  eove- 
aaacs,  lee  note,  47  D.  (n&h^n. 


exclusive  right  to  sell  goods^ 
merchandise;  to  keep  honses  of  poblie 
tainment  and  refreshment;  to  oetablish  sad 
erect  warehouses,  faetories^  foondriaib  •■' 
shops  on  the  traot»  and  proridin^  that  ths 
saia  covenants  should  apply  to  hia  hens  « 
assi^pB,  who  might  be  aeprivad  of  thsss 
privileges,  and  should  run  with  tha  nod  Isad 
of  A  to  whomsoever  it  miflht  be  deviMd  or 
conveyed.  Snbee^ently  A  ooavayed  eas 
acre  to  0,  ''restnoting  him  from  any  msiw 
cantile  privilege,  the  same  having  been  osa- 
veyed  to  B."    C  oonvt^ed  tha  aame  with 

S moral  warranl^,  without  rsatrictioa,  te 
,  who  established  a  meroantile  bosinsss 
thereon.  On  a  bill  by  B  to  enjoin  D  froas 
selling  goods,  eta,  on  said  acre,  — keld,  thatt 
1.  These  oovenants  are  personal,  hfading  the 

rintor;  2.  They  do  not  nm  with  the  bad; 
The^  are  in  general  restraint  of  trsdi^ 
and  void  as  against  publio  polioj.  Timi§  v. 
Ortasp,  59  R.  676. 

7.  Joint  and  aoTteral  oov«uuit&« 
Covenants  are  to  be  considered  as  either 
joint  or  several,  aooording  to  the  lights  and 
mtorests  of  the  parties;  and  although  a  eota- 
nant  be  joint  and  several  in  its  ti&rnm,  vet  if 
the  legal  interest  and  oaose  of  action  be  jcin^ 
the  action  must  be  brought  by  all;  bnt  if  the 
interest  and  oause  of  action  be  sevetml,  tiie 
action  must  be  brought  by  one  only,  tfaoogh 
the  covenant  be  joint  in  its  tarma.  Omikm 
V.  Brawn,  28  D.  255. 

The  insertion  or  omission  cf  words  ef 
severance  makes  no  difference  aa  to  the 
covenantees,  the  action  in  all  cases  following 
the  interest,  without  regard  to  the  words  of 
the  ooveaanl     LUUe  v.  Hcbbe,  78  D.  275. 

Covenant  by  several  with  one  must  be  re> 
garded  as  several,  where  the  interest  of  tiie 
covenantors  is  separate^  and  performance 
cannot  be  made  jomtly,  unless  toe  intentioa 
of  the  parties  appears  to  have  been  that  each 
should  be  bound  for  the  performance  of  the 
other.     Hasbhu  ▼.  Lombard,  S3  D.  645. 

O.  covenanted  with  B.  and  J.  that  he 
would  pay  them  "  three  hundred  doUan,  to 
wit,  to  each  of  them  one  moiety  thereof,  and 
also  the  sum  of  four  hundred  aoUan,"  opoa 
certain  conditions,  /fe^  thattbiswasacov^ 
nant  to  B.  and  J.  severally  to  pay  each  a 
moiety  of  each  snm;  and  that  J.  being  dead, 
K  could  not  maintain  an  action  to  reoov«r 
the  whole  of  both  sums.  OorCArae  n  Brotei^ 
23  D.  255. 

8.  Dependant  oovennntn.  ~~  Whers 
mutual  covenants  go  to  the  whole  of  tbe 
consideration  on  both  sides,  they  are  motasl 
conditions,  the  one  precedent  to  the  other. 
Shnm  V.  Roberti,  43  U.  636. 

In  agreements  to  purchase,  covenants  sre 
to  be  oonstmed  aooording  to  the  intent  ef 
the  parties,  and  are  always  constraed  de- 
pendent, unless  the  contrary  appears,    ib 

Conveyance  of  the  premisea,  and  payment 
of  the  consideration,  in  a  oontract  lor  ths 
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m1«  of  Unda,  are  dependent  oovenants,  and 
one  party  oannot  maintain  an  action  against 
the  other  for  non-performance  thereof,  with- 
out showing  a  performance  on  hit  own  part, 
or  a  readiness  and  wiUingneat  to  perform. 
Houm  T.  MUcheO,  35  D.  231. 

9.  Independent  covenants.  —  Where 
a  covenant  goes  only  to  a  part  of  the  consid- 
eration of  another  covenant,  and  its  non-per- 
formance may  be  paid  for  in  damages,  the 
latter  covenant  is  mdependent  thereof,  and 
an  action  may  be  maintained  thereon  with- 
out averring_performanoe  of  the  first.  Suyre 
V.  Craig,  37  D.  757. 

Where  a  day  is  fixed  for  the  pajrment  of 
money,  which  is  to  happen  before  the  per- 
formance of  that  which  it  the  consideration 
of  the  payment^  the  covenant  for  payment 
is  independent^  and  may  be  enforced,  though 
there  Ium  been  no  performance  of  the  consid- 
eration. WiUiin  this  rule,  an  agreement  to 
pay  an  installment  of  the  purchase  price  of 
Uuid  is  independent  of  the  covenant  of  the 
vendor  to  convey  the  title  after  the  entire 
purchase  price  om  been  paid.  Coleman  v. 
&>ufe,  37  D.  164. 

If  a  day  certain  is  fixed  for  the  payment 
of  money,  but  no  day  is  mentioned  for  the 
execution  of  the  conveyance  of  which  it  is 
the  consideration,  an  action  may  be  main- 
tained for  the  money,  thoush  the  deed  has 
not  been  executed,  and  though  there  has 
been  a  demand  made  for  it.  Scwre  v.  Craig^ 
Zl  D.  757;  Dwmom  v.  Jeter^  39  D.  342. 

Covenants  for  payments  to  be  made  by  in- 
stallments are  independent,  although  the 
last  installment  is  not  to  be  paid  until  the 
work  is  completed*  Babooet  v.  WiUon^  35 
D.  2G3. 

But  payment  of  an  installment,  when 
made  to  depend  upon  the  act  of  another,  is, 
as  respects  that  particular  installment,  a  de- 
pendent covenant.     IK 

Where  plaintiff  takes  a  note  for  purchase- 
money  of  lands,  and  defendant  takes  a  penal 
bond  that  a  lawful  title  be  given  him,  which 
are  wholly  independent  and  disconnected, 
each  has  an  action  on  his  own  security  for 
the  non-performance  of  the  other  party,  and 
performance  on  one  side  is  not  a  condition 
precedent  to  performance  on  the  other.  MoT' 
tin  ads.  Bcbo,  40  D.  587. 

2.   Validity, 

10.  In  general  —  Consideration.  — 
Consideration  of  natural  aflfection  will  sup- 
port a  covenant  of  warranty  in  a  deed  by 
way  of  advancement,  from  a  grandfather  to 
the  husband  of  his  granddaughter,  and  an 
action  may  be  maintained  for  a  breach  of 
such  warranty.  Haruon  v.  Buekner^  29  D. 
401. 

A  valuable  consideration  expressed  in  such 
a  deed,  with  interest,  is,  it  seems,  the  meas- 
ure of  damages  for  a  breach  of  such  war- 
ranty.   IK 
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A  sealed  agreement,  for  a  valuable  oonsid* 
oration,  not  to  make  a  will  to  the  prejudice 
of  the  rights  of  the  covenantor's  heirs  in  his 
e8Ute,is  valid.  Taylor  r.  MUcheik  90  B.  ZSX 

11.  Hestraint  of  trade.  — A  covenant 
by  a  grantor  of  land  that  neither  he  nor  his 
assigns  will  sell  any  marl  from  off  the  prem« 
ises  adjoining  the  tract  conveyed  will  not  be 
enforced  in  equitv  aaainst  the  srantee  of  the 
land  intended  to  be  Durdened  by  such  cove- 
nant, for  the  only  principle  upon  which  such 
a  covenant  can  rest  would  sanction  the  an- 
nexation to  the  land  of  any  stipulation  which 
human  caprice  might  devise.  Such  a  cove- 
nant is  also  illegal  and  void,  because  it  is  in 
general  restraint  of  trade.  Brewer  v.  Mar* 
ehatt,  97  D.  679. 

Plaintiffs  and  defendant's  grantor,  being 
owners  of  ad  jacent  lots  in  the  cityof  New  York, 
entered  into  an  agreement,  covenanting  for 
themselves  and  their  respective  heirs,  suc- 
cessors, assigns,  lessees,  and  tenants,  that 
said  lots  should  never  be  used  or  occupied 
for  any  business  or  public  puipose  whatso- 
ever, and  the  defendants  took  title  expressly 
subject  to  that  agreement.  Held,  1.  That 
the  mutuality  of  we  covenants  furnished  a 
good  consideration;  2.  That  the  affreement 
was  not  void  as  in  restraint  of  trade  or  im- 
posing undue  restrictions  upon  the  use  of 
property;  3.  That  it  was  binding  upon  the 
successors  in  interest  to  the  parties,  althoush 
there  was  no  privity  of  estate  between  the 
original  parties.  TrutUee  v.  Lyneht  26  R. 
615. 

A  land-owner  granted  to  an  oil  transporta- 
tion company  the  exclusive  right  of  way  and 
privilege  of  laying  and  maintaining  tubing 
for  transporting  oil  through  a  tract  of  two 
thousand  acres.  Held,  invalid,  as  to  any  ex- 
clusive privilege,  as  an  unreasonable  restraint 
of  trade.  Weat  Virgnua  Tnm&p.  Co,  t.  Ohh 
Biver  etc  Co.,  46  R.  527. 

S.  Per/ormaneef  Breach,  etc 

18.  Necessity  of  performanoe.  --  He 
who  covenants  to  do  a  particular  thing  is 
liable,  without  any  act  on  the  part  of  the 
covenantee,  unless  the  act  of  the  latter  is 
required  to  enable  the  former  to  comply  with 
the  covenant.    Sector  v.  Purdy,  13  D.  494. 

A  person  who  covenants  to  convey  as  soon 
as  he  gets  the  title  from  another  must  show 
that  he  has  attempted  to  obtain  that  title. 
Sprotde  v.  Winani,  18  D.  164. 

However  absurd  or  improbable  a  covenant 
may  be,  an  action  may  be  maintained  for  a 
breach  thereof,  unless  it  was  not  within  the 
ranse  of  possibility.  And  a  thiuff  will  not 
be  deemed  impossible  if  it  could  by  any 
means  be  accomplished,  although  it  was  be- 
yond the  power  of  the  oUigor.  Beebe  t. 
JcJmeon,  32  D.  518. 

A  covenant  to  perfect  a  patent  right  is 
England,  and  to  secure  to  the  covenantee 
tJie  entire  control  of  the  provinoss  of  Upper 


the  covenant  stipulated  for,  that  is  a  per- 
formance of  his  agreement.  Bottwkk  t.  wH- 
Umii9,  85  D.  385. 

A  covenant  for  oonfirmation  of  a  Mexican 
title  to  laud  is  not  satisfied  by  a  title  to  the 
same  land  obtained  by  entry  and  purchase. 
Smith  V.  Lawrence,  99  D.  344. 

14u  Excuses  for  non-performanoe.  — 
If  the  performance  of  an  obligation  is  pre- 
vented by  one  of  the  parties  to  a  covenant, 
the  narty  bound  to  perform  is  thereby  ex- 
cused.   MarahaU  t.  Craig,  4  D.  647. 

But  where  one  covenants  to  convey  land 
to  another,  supposing  himself  heir,  and  it 
turns  out  afterwards  that  the  other  is  heir, 
an  action  of  covenant  may  nothwithstand- 
ing  be  maintained,  Kennedy  v.  Kennedy,  5 
D.  629. 

In  such  a  case  the  consideration  paid,  with 
interest,  is  the  measure  of  damages,    ib. 

Non-performance  of  a  covenant  to  deliver 
personaitv  is  not  excused  except  when  oc- 
casioned by  the  act  of  Ood,  of  the  law,  of  the 
obligee,  or  of  some  one  who  had  a  right  to 
take  the  possession.  Stephene  v.  Vaughan, 
20  D.  216. 

Law  excuses  inability  of  a  party  to  per- 
form a  duty  or  charge  which  the  law  itself 
creates,  where  there  was  no  default  on  his 
part,  and  he  has  no  remedy  over;  but  where, 
by  his  own  contract,  he  imposes  upon  him- 
self a  duty,  the  general  rule  is,  that  he  is 
t)ound  to  make  it  good,  notwithstanding  an 
inevitable  accident.  Singleton  v.  Carroll,  22 
D.  95. 

Act  of  Ood  or  inevitable  accident  excuses 
non-performance  of  a  covenant,  when  per- 
formance is  rendered  impossible,  or  such 
inevitable  accident  evidently  was  not,  in  the 
contemplation  of  the  parties,  provided  against 
by  the  general  covenant.     lb» 


The  leasee  ol  a  slave,  whe  eoveaaati  te  i» 
turn  him  at  the  end  of  a  year,  is  discharged 
from  such  covenant,  if  the  slave,  without  any 
fault  or  negligence  of  the  hirer,  ran  away 
before  the  end  of  the  term.    Ib, 

Non-performance  of  aa  expresi  eeiveiisat 


can  be  excused  only  by  thowins  that  its 

"  as  Deen 
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and  Lower  Canada,  is  not  necessarily  impos- 
sible^ for  this  control  misht  be  secured  by 
an  act  of  Parliament*  and  the  covenantor  is 
therefore  answerable  for  a  breach  of  the 
covenant.    1  b. 

In  cases  of  mutual  concurrent  covenants, 
where  the  acts  to  be  done  are  simultaneous, 
neither  party  can  maintain  an  action  for  a 
failure  on  the  part  of  the  other,  without  a 
tender  of  performance  on  his  own  part. 
Hawley  v.  Ma9(m,  33  D.  522. 

18.  What  amounts  to  performance. 
—  A  covenant  contained  in  an  agreement  for 
the  conveyance  of  a  tract  of  land,  to  pay  for 
what  it  may  lack  of  a  certain  quantity,  is 
not  performed  by  conveying  the  land,  de- 
scribing it  to  contain  that  quantity,  if  it  do 
not  in  fact  contain  it.  Speed  v.  Han%  15 
D.  78. 

It  is  not  essential  to  performance  of  a 
covenant,  by  vendor,  to  convey  by  "a  good 
and  sufficient  deed  of  general  warranty'* 
that  his  wife  should  join  m  the  deed  and  re- 
lease her  right  of  dower.  If  he  tenders  a 
deed  executed  by  himself  alone,  containing 


Serformance  is  unlawful,  or  has 
ered  impossible  by  the  interrentioa  el 
causes  beyond  human  controL  Marram  v» 
CampbeU,  31  D.  704. 

Non-performance  of  an  exptses  covenant 
is  not  excused  by  the  fact  that  subsequent 
lawful  acts  of  third  persons  have  roidenMi  it 
impossible.  Thus,  where  a  sheriff  who  has 
seized  property  of  an  execution  debtor,  in 
the  hands  of  a  third  person,  agrees  with  the 
latter  that  he  will  give  him  poesession  of 
the  property  on  his  paying  the  amount  of  the 
execution,  the  sheriff  is  not  excnaed  by  the 
fact  that  the  levy  of  subsequent  executions 
upon  the  property  has  rendered  it  imposaiUe 
for  him  to  deliver  possession.  Rtid  v.  Edf 
wards,  31  D.  720. 

The  avowed  inability  of  a  defendant  te 
perform,  when  an  offer  of  perforaianee  is 
made  by  plainti£^  is  sufficient  to  dispense 
with  all  subsequent  formalities  mi  the  part 
of  the  plaintifif;  but  such  avowal  has  no  re- 
troactive effect;  nor  will  it  core  defects  in 
what  plaintiff  has  already  done^  nor  exeose 
him  from  showing  both  a  willingness  and  an 
ability  to  perform  in  accordance  with  the 
contract     HawUy  v.  Mamm,  S3  D.  522. 

16.  What  constitutes  a  breach.  — 
Personal  covenants  not  running  with  tbs 
land  are  violated  as  soon  as  made  if  there  is 
no  right  or  authority  in  the  party  executing 
them.     Logan  v.  Moulder,  33  D.  338. 

A  covenant  to  pay  a  sum  of  money  **  when 
I  collect  the  money  due  on  a  bond  upon 
which  suit  is  now  pending"  is  broken  if 
there  is  no  such  bond  nor  suit  pending.  Bid^ 
lock  V.  PoiOnger,  19  D.  164. 

16.  What  does  not.  —  A  confeseion  of 
judgment  by  one  bound  by  a  covenant  to  de- 
fena  the  suit  with  good  faith  is  not  a  breach 
of  the  covenant,  where  it  appears  that  no 
available  defense  could  have  oeen  made  at 
law.     Cardwell  v.  Stroiher,  12  D.  326. 

Defendant  deeded  to  plaintiff  with  eove- 
nants  of  warranty  and  quiet  enjoyment,  a 
dwelling-house  and  lot,  described  by  metes 
and  bounds,  "with  the  appurtenances.**  A 
bath-room  and  water-closet  in  the  house  di»* 
charged  through  pipes  into  a  sewer  on  ail- 
ioining  premises  owned  by  A.  It  appeared, 
by  parol  evidence,  that  the  plaintiff  at  the 
time  of  taking  his  deed  knew  of  this  connec- 
tion, and  the  apparent  privilege  enhanced 
the  price  of  the  premises.  The  defendant 
had  no  right  to  use  A*s  sewer,  and  the  plain- 
tiff was  subsequently  enjoined  by  A  from 
such  use.  Held^  that  no  action  would  lie  fos 
breach  of  covenant.  Oreem  ▼•  Ooltint^  40  & 
531. 
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17.  What  will  defeat  or  dUchargre 
a  oovenant.  —  A  real  coyanant  under  seal, 
not  broken,  oannot  be  discharged  by  a  parol 
aiipreement.    Buydam  ▼.  t/ones,  25  D.  652. 

To  make  snob  a  defense  available,  the  as- 
signee most  be  a£feoted  with  fraud.    Ih. 

The  restriction  of  a  covenant  against  as- 
•igninent  contained  in  a  lease,  when  once  re- 
moved, is  forever  removed.  Chipman  ▼. 
Emerk^  63  D.  80. 

Where  a  grantor,  before  any  breach  of 
eovenant  of  warranty  contained  in  his  deed, 
becomes  reinvested  with  the  seisin  which  he 
conveyed,  the  covenant  is  extinguished. 
The  estate  granted  by  him  ceased  upon  the 
reconveyance,  and  the  covenant  attendant 
open  the  estate,  and  only  co-extensive  with 
i<C  was  extinguished  when  the  estate  ceased. 
Brtfwn  V.  Mttt,  85  D.  277. 

When  a  warrantor  takes  back  an  estate  as 
large  as  that  which  he  had  made,  the  war- 
ranty is  defeated.  He  cannot  warrant  land 
to  himself,  nor  be  an  assignee  of  himself.  Ih. 

A  party  seised  of  aa  estate  conveyed  has 
power  to  release  a  covenantor  or  warrantor 
from  his  liability^  before  the  covenant  or  war- 
ranty is  broken,    lb. 

Where  the  covenant  or  warranty  runs  with 
the  land  until  a  breach,  a  reconveyance  of 
the  land  before  that  time  to  the  covenantor 
or  warrantor  transfers  to  him  the  covenant 
or  warranty  without  liability  upon  it  to  any 
one.     Ih, 

Where  the  grantor  has  conveyed  land 
with  covenant  of  warranty,  a  reconveyance 
to  him  doee  not  revive  the  obliffation.  The 
latter  conveyance  is  made  eitner  with  or 
without  covenant  or  warranty,  at  the  will 
of  the  grantor,  and  there  is  no  liability  rest- 
ing upon  him  ouless  there  are  new  covenants 
or  warranty,  whereby  he  enters  into  new 
obligations.     Ih, 

A  release  fraudulently  procured  from  the 
obligation  of  a  covenant  is  not  void,  but 
only  voidable  at  the  election  of  the  cove- 
nantee by  an  affirmative  act  on  his  part,  as 
by  bill  in  equity.  Afilwauhee  etc  R.  R,  Co, 
T.  MUwavhee  etc  R,  R.  Oo,,  88  D.  740. 

18.  Belief  againet  fcvfiaiture  in 
•quity.  —  Chancery  assumed  jurisdiction 
to  grant  relief  against  forfeitures  for  breach 
el  covenants  at  aa  early  day  in  England; 
but  it  is  now  the  established  doctrine  that 
relief  will  only  be  granted  where  the  breach 
ef  the  condition  is  for  the  non-payment  of 
non^.     DmnklM  ▼.  Adcan$^  60  D.  44. 

Chancery  never  relieves  a  party  from  f or- 
ieitnre  for  breach  of  a  covenant,  but  under 
a  strong  expeotation  that  his  covenants 
would  be  faithfully  performed  thereafter; 
this  relief  would  not  be  granted  where,  for 
this  futare  performance,  the  court  not  only 
have  no  assurance,  but  the  evidence  shows 
that  the  eovenantmr  has  been  guilty  of  otiier 
hffsaehei^  lor  which  a  lerf sitore  might  be  ea- 
lera«latlaw.    ih. 


Insolvency  of  a  party,  by  whom  the  for^ 
feiture  of  an  estate  for  tlie  breach  of  a  cove- 
nant to  perform  services  has  been  incurred, 
is  a  proper  ^ound  for  k-efusing  relief  ia 
chancery  agamst  the  forfeiture  when  the 
solvency  of  the  covenantor  is  necessary  to 
the  due  performance  of  his  covenants.     76. 

Waiver  of  forfeiture  for  breach  of  a  cove^ 
nant  ia  a  good  defense  at  law;  and  a  judge- 
ment at  Uw  against  a  covenantor  for  a 
forfeiture  is  conclusive  evidence  that  there 
has  been  none,  at  the  time  it  was  rendered, 
and  equity  will  not  consider  this  defense  in 
a  suit  to  obtain  relief  against  the  forfeiture. 
Ih, 

n.  Vabioub  Kinds  or  Cotkkaittb. 

19.  Covenant  to  convey.  — A  covenant 
to  execute  and  deliver  a  good  and  sufficient 
deed  in  fee-simple,  with  warranty  of  title, 
not  only  means  that  a  party  wUl  execute 
such  a  deed  containing  a  warranty  of  title, 
but  that  he  had  the  power  to  give  such  a 
deed  as  would  carry  with  it  aa  indefeasible 
title  to  the  lend  conveyed.  Tarwaier  y. 
DatfU,  44  D.  534.  &  P.,  amUk  v.  Buaby,  67 
D.  207. 

A  covenant  to  convey  by  deed  of  general 
warranty  amounts  to  no  more  than  an  en- 
gagement that  it  shall  bar  the  covenantor 
and  his  heirs  forever  from  claiming  the  land, 
and  that  he  and  his  heirs  shall  undertake  to 
defend  it  when  assailed  by  a  paramount  title. 
Bwtwick  V.   WUUaimt,  85  D.  385. 

80.  Covenant  to  stand  seiaed.  — 1. 
OentraL  ^principle*,  —  A  covenant  to  stand 
seised  to  uses  may  be  used  to  convey  a  free- 
hold to  commence  M  fiitwro,  OhaneeUor  v. 
Windham,  42  D.  411;  Davenport  v.  Wjfnne, 
44  D.  70. 

Thus  a  deed  duly  recorded,  bv  which  a 
father  gave,  granteo,  and  released  to  his  son 
certain  lands,  at  his  death,  to  have  and  to 
hold,  etc.,  is  a  covenant  to  stand  seised  so 
that  the  father  had  an  estate  for  life,  with  a 
vested  remainder  in  the  son.  Cftanceilor  v. 
Windham,  42  D.  41 1.  8.  P.,  Fiaher  v.  Hiriek- 
kr,  51  D.  488. 

A  deed  of  land,  reciting  a  pecuniary  con- 
sideration, and  to  take  effect  after  the  de- 
cease of  the  grantor,  upon  condition  of 
certain  services  to  be  rendered  him,  may  be 
maintained  as  a  covenant  to  stand  seised  to 
the  grantee's  use,  notwithstanding  the  ab- 
sence of  the  relation  of  blood  or  marriage 
between  grantor  and  grantee.  Tnnfton  v. 
Hawes,  3  R.  494. 

A  covenant  to  stand  seised  must  be  sup- 
ported by  a  good  or  valuable  oonsideration, 
and  the  mere  insertion  of  the  words  *'  hav- 
ing received  full  value"  will  not  support 
such  a  covenant.  Singleion  v.  Bremar,  17  D. 
609. 

If  a  money  consideration  be  expressed  in 
a  deed  which  has  the  form  of  a  covenant  te 
■tuad  seise^  ae  use  will  arise  unleas  the 
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dted  be  enrolled.    OkamoeUot  ▼•  WMkian, 
a  D.  411. 

If  no  oonaiderAtioB  be  ezprened.  and  a 
proper  one  be  at  erred  and  proved,  a  use 
will  ariee  even  thoogh  the  deed  be  not  en- 
rolled.   Ih. 

If  the  deed  be  in  eonaideration  of  money, 
and  that  the  covenantee  ia  the  eon  of  the 
covenantor,  then  a  nae  will  ariae  though 
the  deed  be  not  enrolled.    Ih, 

The  caseeof  WMkr.  IBnard,  1  Sfmn  Eq. 
266^  and  Ormq/ord  ▼.  MeBlvy^  S  Speera, 
226,  distinguished,  and  held  to  apply  only 
to  personal  property.    Ih, 

2.  IlUutraiionM.  —  A  devisee  land  to  his 
oldest  eon,  B|  in  tail,  with  remainder  in 
fee  to  all  his  other  children.  Bleven  years 
afterward,  by  deed  duly  executed,  "in  oon- 
nderation  of  natural  affsction,  he  gives, 
grante,  eto.,  fully,  freely,  eta,  the  same 
promisee  to  B^  together  with  all  his  right, 
title,  interest,  etc.,  to  have  and  to  hold, 
unto  him  only,  the  said  B^  without  any 
further  condition, "  etc  Held^  1.  That  the 
deed  was  a  covenant  to  stand  seised  to 
uses;  2.  That  before  the  statute  of  nses^  it 
would  have  passed  a  fee,  but  since  that  stat> 
nte  no  inheritance  in  any  deed  to  uses  can  be 
raised  or  new  estate  created,  without  the 
word  "  heirs";  3.  That  B  took  only  a  life  es- 
tate in  the  premises.  Vcm  Horn  v.  HarrUon, 
ID.  229. 

A  grantor  by  bargain  and  sale,  for  a  valu- 
able consideration,  sold  land  with  warranty, 
the  grantee  to  hold  from  the  grantor's  death. 
Heli  that  during  the  grantors  life  no  action 
would  lie  to  recover  Mck  the  consideration; 
although  an  action  on  the  covenant  would, 
after  death  of  the  ffrantor,  if  a  title  to  the 
land  were  not  made  to  Uie  grantee  or  his 
heirs.     Walik  v.  WalUa,  B  D.  210. 

If  such  bargain  and  sale  be  made  by  a 
father  to  his  son,  a  consideration  of  natural 
affeotion  from  the  relation  of  the  parties  will 
be  presumed  in  addition  to  the  vuuable  con- 
sideration expressed  in  the  deed;  and  it  will 
be  construed  aa  a  covenant  of  the  grantor 
to  stand  seised  to  his  own  use  during  life, 
and  after  his  death  to  the  use  of  the  grantee. 
ih. 

A  deed  poll  by  a  grandfather  to  his  son 
and  ipandMn,  in  oonsideratica  of  love  and 
affection,  con^dnding,  "And  furthermore,  we, 
the  said  Thomas  Weatherly,  Jr.,  and 
Thomas  Weatherly  (my  grandson),  their 
heirs  and  assigns,  are  not  to  interrupt  the 
said  Thomas  Weatherly,  Sen.,  during  his 
lifetime,  on  the  said  premises.  By  thorn 
terms  I  have  hereto  set  my  baud  and 
seal," — is  a  covenant  to  stand  seised  to  the 
future  use  of  such  son  and  grandson,  and  the 
statute  of  limitations  does  not  commence 
running  against  them  until  the  death  of  the 
grandfather.    Davenport  v.  Wynne^  44  D.  70. 

A  husband  executed  to  his  wf ie  an  instru- 
it  in  form  of  a  warrant  deed*  to  take 
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effect  at  his  death,  and  also  conditioned 
"not  to  be  in  full  force  until  I  deaire  te 
acti"  ZTeU,  valid  ae  a  covenant  to  stand 
seised  to  uses.    Waiton  v.  Waiwn,  58  R  247. 

81.    Oovvnaat    of   aaisiiL  —  Xts 
ture. — The  covenant  of 
the  land  when  the  covenantor 
sion  at  the  time  of  the  conveyanoe,  **^*''"*f 
title.    Badtne  r.  McCov,  17  6.  586. 

Seirin  in  fact|  with  claim  of  titia,  wiHi 
tain  the  covenant  ao  long  aa  tha 
have  such  seisin,  although  the  coventor 
a  disseisor.    IL 

The  covenant  of  seisin  is  a  covenant  of  in* 
demnity  against  actual  damage  ariaing  from 
want  of  lawful  title;  and  it  mna  with  the 
land  until  such  damage  has  actasily  arissn 
to  the  party  holding  poeeeesion  uader  the 
deed.    MadUem  r^iaie,  99  D.  9S. 

Covenants  of  seisin  and  of  good  right  te 
convey  are  broken,  if  at  all,  at  tha  delivety 
of  the  deed.  They  are  personal  covenants^ 
not  runninji  with  the  limd,  and  are  ta  prm* 
aemtL  Their  breach  depends  upon  no  future 
contingency,  and  if  the  grantor  ta  not  waU 
seised,  or  if  he  has  not  the  power  to  convey, 
at  the  time  of  the  delivery  of  Uie  deed,  aa 
action  at  once  accrues^  and  a  recovary  may 
be  had.     £tii^  ▼.  GUion,  83  O.  260. 

A  covenant  in  a  deed  conveying  lands  in 
these  words:  "That  said  B  aball  hold  the 
premises,  so  that  neither  I,  the  aaid  B;  my 
heirs  or  assigns,  or  any  person  claiming  in 
or  under  me  or  them,  or  under  New  Hamp- 
shire, ehall  ever  have  any  rights  titl^  inter* 
est,  or  demand  thereto^  but  ehall,  by  this 
deed,  be  forever  barred  and  excluded,"  ia 
not,  in  legal  effect^  a  covenant  of  aeiain  or  a 
covenant  of  warranty.  Meerta  ▼•  Bromn^  1 
D.  699. 

What  is  m  breach.  ^I. 
I. — If  the  grantor  waa  not 
the  covenant  of  seisin  ia  broken  immediately, 
but  no  action  can  be  brought  by  the  grantee's 
assignee  on  such  covenant  a^ainat  the  gfmntcr» 
because  after  the  breach  it  is  a  chooe  in  ao* 
tion,  and  therefore  not  assignable.  Ortenkm 
V.  mUsoeh,  8  D.  879;  Bodtm  v.  JfeOiy.  17 
D.  686. 

Seisin  ia  a  iienien  generaSsBemmm,  and 
means,  €»  •»  iermbut  the  whole  le^  titles 
and  a  covenant  of  aeiain  is  conaequeatly 
broken  if  the  covenantor  have  not  the  poa- 
session,  the  right  of  possession,  and  the  nght 
or  legal  title.  FiMugh  v.  Onghan,  19  D.  139. 

Covenants  of  seisin  and  of  good  ri^^t  to 
convey  are  in  prttmnti,  and  if  the  covenantor 
has  no  title,  they  are  broken  aa  eoon  aa 
made.  Baher  v.  ffunit  89  D.  846;  Logan  v. 
Moulder,  83  D.  83a 

In  such  aease^  the  grantee  ia  not  bound  ta 
wait  until  he  haa  been  disturbed  in  his  po^ 
session,  but  may  purchase  in  the  ootatsnding 
title,  and  recover  from  the  grantor  the 
sonable  price  which  he  haa  fairly  and 
sarily  paid  for  the  tnam,    Tb 
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than  mwninal  damagai^  the  omi$  it  od  him  to 
■bow  what  the  oatstanding  title  wm  worth; 
the  fact  that  he  paid  a  eertain  aiim  for  it  is 
■ot  avidmee  of  its  Talne.  PtUe  t.  MUeheUf 
79  D.  114. 

The  eoranant  of  aeiain  is  broken  if  a  lot 
haa  no  existence  which  the  deed  parports  to 
convey.    Baoom  t.  Lineoln^  60  D.  76£ 

It  is  not  a  breach  ol  tiie  covenants  of  aeiain 
and  fnll  power  to  ccnvey  that  there  waa  a 

E'  nblic  highway  on  a  part  of  the  land;  anch 
ighway  oeing  bnt  an  eaaementi  the  seisin 
and  the  riffht  to  convey  remaining  in  the 
owner  of  the  land  over  which  it  was  laid 
ent     WhUbeek  v.  Cook,  8  D.  272. 

The  covenant  of  seiain  ia  broken  the  in- 
atant  it  ia  made,  or  never,  and  the  rights  of 
the  partiea  in  an  action  for  breach  of  the 
covenant  mnat  be  determined  by  the  condi- 
tion of  the  title  at  the  date  of  the  covenant. 
FUthugh  T.  Cnf^an,  19  D.  139. 

The  covenant  ol  seisin  is  no  covenant 
against  encnmbrancee;  oonsequentiy  a  mort- 
gage, right  of  dower,  or  other  equitable  lien 
CO  land,  is  no  breach  of  such  covenant.    lb. 

Eviction  is  not  per  as  evidence  of  a  breach 
ef  a  covenant  of  seisin,  bnt  if  at  the  date  of 
snch  covenant  the  lands  have  been  in  the 
adverse  poeaeaaion  ol  a  atranger  for  the 
period  required  by  the  atatnte  oTlimitationa, 
there  ia  a  oreach.    Ih, 

2.  JUuMtraUom.  —  An  adminiatrator,  under 
an  order  of  aale,  gave  a  deed,  and  covenanted 
that  at  the  time  he  waa  well  aeiaed  in  fee- 
simple,  and  had  a  good  right  to  selL  The 
premiaea  were  parcel  of  a  farm  owned  and 
ndd  in  common  bj  the  heirs  ol  the  intea- 
tate,  and  othen^  in  unequal  proportiona,  and 
the  deed  pniported  to  oonvey  by  metee  and 
bounds  a  part  of  the  estate  held  in  common. 
JfMf  that  no  title  passed,  the  grantor  being 
capable  of  conveying  only  an  undivided  part 
«f  the  whole;  and  therefore  the  covenants 
were  broken  immediately  en  the  execution 
of  the  deed.  To  constitute  a  breach  of  a 
oovenant  of  seisin,  an  eviction  is  not  neces- 
sary.   MUcheU  V.  J^osen,  10  D.  169. 

The  defendant  conveyed  certain  land,with 
•ovenanta  of  warrant  and  aeiain,  and  hia 
l^rantecb  without  taking  poaaeaaion  or  record- 
ing hia  deed,  mortgage  the  land  to  another, 
wbo  immediately  recorded  hia  mortoage,  and 
the  first  grantee  afterwards  surrendered  hia 
unrecorded  deed  to  the  defendant  and  took 
back  his  notes  for  the  purchase-money, 
whereupon  the  defendant  executed  a  deed, 
with  covenant  of  seisin,  to  the  plaintiff. 
Held,  that  this  covenant  was  broken  at  the 
•zecution  ol  the  deed.  Oilberi  v.  BulkUy, 
13D.  67. 

Bolendaat  oooveyed  to  plaintiff^  by  deed 
of  warranty,  premiaea,  a  portion  of  which  he 
had  previonafy  oonvevea  and  given  poaaes- 
■ioQ  ol  to  another.  The  premiaea  were  aub- 
Joet  alao  to  eertain  eaaementa^  anch  aa  a 
rii^t  ol  wwj^  and  the  ifght  to  maintain  a 


dam.  JTeld,  that  the  covenant  of  aeiaiB,  as 
far  aa  it  related  to  the  portion  previoualy 
conveyed,  waa  broken  at  the  date  of  tiie 
deed,  and  that  the  exiatence  of  the  on^ 
atanding  eaaementa  waa  a  breach  of  the  oove- 
nanta  of  warranty.  Lamb  v.  Dai^orthf  8  R. 
428. 

A  deed  waa  executed  in  Indiana,  between 
citiaena  ol  that  atate,  conveying  land  in 
Miaaouri.  No  covenant  waa  expreaaed,  and 
by  the  law  el  Indiana  none  waa  implied. 
The  land  was  never  in  the  poaaeaaion  of 
either  party.  In  5n  action  for  a  breach  of  a 
covenant  A  aeiain,  — keUL^  that  aa  the  gran- 
tor did  not  deliver  poaaeaaion,  a  covenant  of 
aeiain  waa  at  once  oroken  and  did  not  run 
with  the  land,  and  that  therefore  the  plain- 
ti^Ta  right  waa  to  be  determined  aolely  by 
the  law  ol  Indiana,  and  not  by  the  law  ol 
Miaaouri,  where  a  covenant  waa  implied. 
BtthOl  V.  BethdU  23  R.  860. 

Defendant  conveyed  to  plaintifl^  by  a  deed 
containing  the  usual  covenaota,  land,  part 
of  which  waa  occupied  by  a  railroad.  In  an 
action  upon  the  covenant  of  aeiain,  — AeU, 
that  the  covenant  waa  not  broken;  but 
semble  that  the  covenant  againat  encum- 
brancea  waa.     Kellogg  v.  McUSt,  11  R.  428. 

88.  Oovanant  against  encom* 
branoes,  how  construed.  —  Parol  repre- 
sentations  at  the  time  of  execution  are 
merged  in  a  warranty  a^inst  encumbrancesb 
and  cannot  be  ahown  in  an  action  for  the 
pnrchaae-money  where  they  are  not  alleged 
aa  proof  of  fraud.  Share  v.  Andereom,  10  D. 
421. 

The  apecial  covenant  arising  from  the  use 
of  the  words  ''grant,  bargain,  and  sell,**  is 
not  impaired  by  a  seneral  covenant,  not  in- 
consiatent  therewith,  nor  by  the  fact  that  the 
encumbrances  made  by  the  grantor  are  duly 
recorded.    Funk  v.  Voneida^  14  D.  817. 

Where  grantee  under  warranty  deed  has 
been  evicted  by  titie  paramounti  the  grantor 
cannot,  by  purchasing  snch  titie,  oom|iel  the 
grantee  to  accept  the  same,  either  m  sat- 
isfaction of  the  covenant  againat  encnm- 
brancee, or  in  mitigation  of  damagee  for 
breach  of  it.     Bktnchard  v.  BlSi,  61  D.  417. 

84.  What  is  an  encumbrance,  and 
consequentlv  a  breach.  —  The  covenant 
againat  encumbrance  ia  broken  immediately, 
and  a  right  of  action  accmea  at  once,  if  an 
encumbrance  exiata  at  the  time  of  the  con- 
veyance. .  AndreiM  v.  Davison,  43  D.  808; 
Funk  V.  Voneida,  14  D.  817. 

A  paramount  right  ia  an  encumbrance 
within  the  meaning  of  a  covenant  in  a  ooa« 
veyance  of  land  that  the  aame  is  free  from 
all  encnmbrancea.  PreeeoU  v.  Trueman,  3 
D.  248.  So  ia  a  prior  leaae  made  by  the 
grantor.  Oriee  v.  Scatborottgh,  42  D.  391. 
Or  an  ontatanding  mortgage  on  the  prem- 
iaea. Seed  V.  Pteree,  68  D.  781.  Or  an  at- 
tachment  ol  the  land  conveyed.  KeUeg  ▼• 
Bemer,  21  R.  83IW 
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A  itipnlatioii  by  the  grantee  ia  a  deed 
poll,  which  u  reoordedt  to  maintain  a  fence 
around  the  ipranted  premiaee,  ii  an  encnm- 
brance,  within  the  meaning  of  a  covenant 
against  enonmbrancea  in  a  deed  sabeequently 
nuuie  by  one  who  claima  under  the  first 
grantee;  and  the  right  to  recoTer  upon  such 
covenant  is  not  affected  by  the  fact  that  the 
plaintiff  had  notice,  by  the  record,  of  the  en- 
cumbrance.   Burbank  t.  Piilabury,  97  D.  633. 

The  owner  of  a  parcel  of  land,  tbrooffh 
which  a  railroad  ran,  conveyed  the  land  by 
a  deed  purporting  to  convey  the  entire  par- 
cel without  reservations  aa  to  the  nght 
of  way  of  the  railroad.  In  an  action  of 
covenant,  — held,  that  this  right  of  way  was 
such  an  encumbrance  as  would  constitute  a 
breach  of  a  covenant  against  encumbrance 
contained  in  the  deed.  Beach  v.  MiUer,  2 
R.  290;  Kellogg  r.  MaUn,  11  R.  426;  Burk  v. 
hill,  17  K  731.  Compare  Broruon  v.  Cqfiu, 
11  R.  335. 

Where  taxes  were  assessed  on  land  May 
Ist,  and  the  taz-biU  was  issued  to  the  col- 
lector October  Ui,—- held,  that  the  taxes 
were  an  encumbrance  on  the  land  from  May 
1st,  and  that  there  was  a  breach  of  covenant 
against  encumbrance  executed  in  June. 
Cochram  v.  Ouild,  8  R.  296. 

85.  what  is  not.  —  The  existence 

of  an  easement  in  land  conveyed  in  favor  of 
a  mill-owner,  to  have  a  natural  stream  of 
water  flow  through  such  land,  and  to  enter 
thereon,  as  occasion  requires,  for  the  pur- 
pose of  removing  obstructions  from  such 
stream,  is  not  such  an  encumbrance  upon 
the  premises  conveyed  as  will  sustain  an 
action  for  breach  of  the  covenant.  PrtscoU 
V.  WUlianu,  89  D.  688;  Kui»  v.  McCune,  99 
D.  85. 

No  breach  of  the  covenant  occurs  from 
fact  that  grantor  held  the  land  on  a  condi- 
tion to  erect  a  house  thereon  within  a  cer* 
Uin  time.     Estalnvok  v.  Smith,  66  D.  445. 

The  possibility  of  dower  is  not  an  encum- 
brance, within  the  sense  of  the  covenant;  for 
such  a  covenant  implies  a  settled,  fixed  en- 
cumbranoew  Bottwiek  v.  WilliaimM,  85  D. 
385. 

The  oovenant  is  not  broken  by  the  exist- 
ence of  a  public  road  over  the  land  known 
to  the  purchasers  at  the  time  of  the  purchase. 
Demferger$  v.  Wm,  21  R.  289. 

Where  a  pew  in  a  meeting-house  recently 
built  was  transferred,  with  a  covenant  that 
it  was  free  from  all  encumbrances,  ~  held, 
that  the  liability  of  the  pew  to  an  assessment 
to  defray  the  expenses  of  building  the  meet- 
ing-house was  not  aa  encumbrance  within 
the  meaning  of  the  covenant.  Spring  v. 
Tongue,  6  D.  21. 

By  statute^  sssesiors  of  taxes  were  re- 
quired to  Msees  lands,  and  to  deliver  the 
completed  assessment  roll  to  the  board  of 
■npervisors,  who  inserted  the  amount  of 
lax,  aad  dsUverad  the  roU»  with  their  war- 


rant, to  the  collector.  Defendant  oonveyed 
land  with  covenants  against  encumlamaoe^ 
after  it  had  been  so  assessed  by  the  aiiei 
sors,  but  before  the  supervisors  had  ex- 
tended the  tax.  Held,  that  the  sssesament 
did  not  constitute  an  enoumbranoa.  Bar^ 
low  V.  8L  Nicholaa  NaL  Bank,  20  K  547. 

26.  Covenant  against  grantor  a  actiw 
—  The  words  '*  grants  bargain,  SAd  sell," 
used  in  a  deed,  imply  a  oovenant  *g»i«««t  ail 
acts  done  or  suffered  by  the  grantor,  and  Ihe 
general  covenant  of  warranty  is  eqnivslent 
to  a  covenant  for  quiet  enjoyment.  The 
first  of  such  covenants  is  broken  by  the 
existence  of  a  mortgage  en  the  premises  at 
the  time  of  convi^yaDce^  and  the  latter 
by  a  sale  and  eviction  under  the  proceed- 
ings for  the  foreclosure  thereof.  Amdrtwe 
V.  McCoy,  42  D.  669. 

27.  Covenant  for  qniet  o^JOTinont— 
When  implied,  effect,  eta  —  A  danse  is 
a  deed  which  recites:  "  To  have  and  te  held 
the  above-described  piece  or  parcel  ol  land, 
free  aad  dear  from  me,  my  hMii,  executors, 
sdministratora,  and  assigns^  and  from  all 
other  persons  whatsoever,  unto  him,  the  said 
John  Midgett,"  eto.,  oonstitntes  a  covenant 
for  quiet  enjoyment.  MidgeU  v«  Brookg,  55 
D.  405. 

To  constitute  this  oovenaat^  no  precise  er 
technical  language  is  required  by  law;  any 
words  which  amount  to  or  import  aa  sgfe» 
ment  to  that  effect  are  sufficient.     /&. 

A  covenant  for  quiet  enjoyment  whieh  ap* 
pears  in  the  habendum  clause  of  a  deed,  al- 
though not  its  proper  place,  will  nevertheless 
be  given  full  operation,  as  it  is  a  rale  of  law 
to  give  every  clause  or  word  at  a  deed  a 
meaning  if  poesible.     Ih, 

A  covenant  for  quiet  enjoyment  is  not  im* 
plied  in  a  lease  of  lands  for  life,  from  the  mere 
use  of  words  ol  lease.  Btadi  v.  Qiimoet,  13 
D.  253. 

A  lessor  covenanting  for  quiet  eajoymeat 
is  only  liable  for  such  evictions  as  are  caneed 
by  his  own  act,  directly  or  indirectly.  Smjfdl 
V.  Arighi,  49  D.  46. 

The  grantee  of  land  under  a  deed  with 
covenant  for  quiet  enjoyment  has  no  right  te 
give  it  up  voluntarily  to  a  stranger  whs 
claims  by  title  paramount^  aor  even  to  pay 
off  an  sileged  encumbrance,  without  sai^ 
and  then  resort  to  his  action  upon  the  cov^ 
aant     HwA  v.  Amidon,  40  D.  283. 

88.  what  iaa  breach.  — The  cove- 
nant for  quiet  enjoyment  extends  to  the  pce- 
seesion  merely,  and  is  broken  oaly  by  an 
entry  and  expulsion  from,  or  some  aetosl 
disturbance  in,  the  poeiessioa.  WhUboek  v. 
Cook,  8  D.  272; 

The  recovery  of  damages  in  aa  aetioa  ef 
trespass  fnofv  cfoasMmyVw^iC,  against  one  vhe 
has  entered  under  a  deed  containing  a  oove- 
nant for  quiet  enjoyment^  will  constitute  a 
breach  ol  saoh  eeveiuuilb  WiliMum  v*  Aboa^ 
7  0.7(Mi 
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any  pnotieal  •ziit«iio«  in  the  Unitod  StatM. 
Rttiwr  ▼.  Wavtqk^  57  D.  251. 

In  a  bargain  and  sale  dead,  tha  word*  ''tha 
said  T.  then  and  thereby  did  covenant  for 
himself  and  his  heirs,  to  and  with  tht  said 
B.,  that  he,  the  said  T.,  wonld  warrant  and 
forever  defend  to  the  said  B.,  his  heirs  and  as- 
signs, the  title  to  the  said  parcels  of  land 
against  all  persons  whatever,  import  a  per- 
sonal covenant  of  warranty,  for  breach  of 
which,  by  eviction  under  judgment  in  eject- 
ment, an  action  will  lie  affainst  the  adminis- 
trator of  tht  bargainor.  TaJtib  v.  Bk\ford,  26 
D.  817. 

80.  — ^  its  extent  and  vfbct.  —  1.  In 
ffeneral, ^^Th9  covenant  of  warranty  is  an 
ag[re6ment  by  the  warrantor  that  on  tht 
failure  of  the  title  which  the  deed  pnrporta 
to  convey,  either  for  the  whole  estate  or  part 
only,  he  will  make  compensation  in  money 
for  tiie  lots  iostained.  it  generally  eztenda 
to  the  heirs  and  assigna  of  the  grantee.  Kmg 
V.  JEerr,  22  D.  777. 

Such  a  covenant  is  a  real  covenant,  and, 
until  broken,  passes  with  the  land  to  the 
heira  or  assigns  of  the  grantee^  and  when 
broken  the  latter  may  in  their  own  names 
sustain  an  action  against  the  warrantor  for 
such  breach.  /&;  Moor$  ▼.  M^rriil,  43  D. 
598. 

General  covenant  of  warranty  of  title  is  ia 
effect  only  a  covenant  for  ouiet  enjoymenk 
CaJdweU  v.  KxrkpaMek,  41  D.  36.  And  the 
rule  as  to  the  measure  of  damages  is  the  same 
in  both  covenants.  BotMek  v.  WUUamM^  86 
D.  885. 

A  covenant  of  warrantjr  in  a  deed  which 
peases  no  estate  is  not  binding.  Locke  v. 
Alexander,  11  D.  75a 

The  covenant  in  such  a  case  does  not  ma 
with  the  land,  and  ia  not  ansignable,  unlesa 
possession  was  taken  under  such  deed,  for 
without  that  there  can  be  no  eviction.  Moore 
V.  MeniU,  48  D.  593. 

Whether  covenants  of  warranty  in  a  deed 
are  merged  in  the  mortgage  given  for  the 
purchase-money,  and  in  the  foreclosure 
thereof,  or  pass  to  the  purchaser  under  the 
mortgage  sale^  jncsre.  Town  v.  Neodhamt 
241).  246. 

Where  three  srantora  jointly  covenant  to 
warrant  and  deiend  the  premises  conveved 
against  the  lawful  claims  and  demands  of  all 
persona  claiming  by,  through,  or  under  them, 
they  are  all  liable  on  tiie  covenant,  if  there 
existed  at  the  time  a  leoal  claim  under  one 
of  them.    €airltUm  v.  Tyler,  33  D.  673. 

A  covenant  warranting  land  to  the  gran- 
tee and  hia  heirs  cannot  enlarge  the  estate, 
nor  pass  by  estoppel  a  greater  estate  than 
that  ezpreealy  conveyed  Adamo  v.  Roto^ 
The  introdnoticii  of  peraonal  covenants  82  D.  237. 
lato  modem  deeds  hae  long  since  super-  Such  covenant  attaches  only  to  estate 
eeded  this  mode  el  oonv^yanoe.  Booo  v.  granted,  or  purported  to  be  granted.  If  a 
Tmnur^  44  D.  681.  me  estate  only  is  expressly  conveyed,  the 

Bemedj  bgr  aaoinl  wmaaliy  aever  had  |  covenantor  wananta  nothing  mere  j  the 

8A.BI.1. 


Tha  Jndgme&t  in  inch  action  ia 
to  show  the  eviction,  bat  is  not  condnsive 
against  the  warrantor  ai  to  the  title  of  the 
land.    i& 

A  lease  of  rifdit  to  collect  wharfage,  made 
by  the  eity  of  New  York,  implies  a  covenant 
for  quiet  enjoyment^  which  la  broken  hy  in- 
terference on  the  part  of  the  city  authorities 
with  the  lessee's  exercise  of  the  right.  Mayor 
olc  qfjf.  r.  T.  MabSe,  64  D.  538. 

It  ia  not  necessary  that  there  should  be  an 
actnal  eviction  bv  procees  of  law  to  consti- 
tote  a  breach  of  this  covenant.  It  ia  broken 
whenever  there  has  been  an  involuntary  loss 
of  poeseesion  by  reason  of  the  hostile  asser- 
tion of  aa  irresistible  paramount  title, 
whether  tiiat  title  be  eatablished  by  judg- 
ment or  not    MeOeuy  v.  Haatmf^,  2  R.  456. 

When  land  oonvejed  with  covenant  of 
quiet  enjoyment  ia  m  the  poaeession  of  a 
atranger  vnder  paramount  title,  who  keeps 
ont  ue  grantee,  the  covenant  b  broken 
(ovemling  JCorte  v.  Carpenter,  5  Johns.  120). 
BkaUwM  V.  Lamh,  82  R.  656. 

.Where  the  owner  of  land  on  a  stream  oon- 
▼eya  it  with  a  covenant  of  quiet  enjoyment^ 
and  a  lower  owner,  by  virtue  of  a  paramount 
rights  raisee  hia  dam  and  floods  toe  land  so 
conveyed,  this  ia  a  breach  of  the  covenant. 
ScHmt  ▼.  BmUh.  58  R.  224. 

V.  bought  of  A.  unimproved  eity  lot^  at 
a  speenlative  price^  with  the  expectation, 
known  to  A.,  of  reselling  them  at  an  advance, 
should  a  railroad  depot  be  located  near  them. 
The  depot  was  so  located,  and  A.  brought 
Buit  to  set  aside  hia  deed,  alleging  that  it  had 
been  obtained  by  fraud.  He  also  procured 
himself  to  be  made  a  defendant  in  an  action 
for  the  partition  of  lands,  hia  interest  in 
which  had  paaaed  to  V.  by  the  terma  of  said 
deed,  and  by  hia  anawer  therein  denied  V.'s 
tiUe.  In  consequence  of  these  acts,  V.  was 
prevented  from  selling  said  lots  at  the  prices 
then  rulinfl^  and  until  prices  had  greatly 
depreciatect  when  A.  discontinued  the  ac- 
tion to  set  aside  his  deed,  and  withdrew  his 
answer  ia  thepartition  suit.  A.  then  brought 
an  action  to  loreclcee  V.'s  mortgage  for  the 
purchase- money.  HM,  that  said  acts  were 
a  breach  of  A. 'a  covenant  for  "quiet  and 
peaceable  pcssesaJon,"  and  that  V.  waa  equi- 
tably entitled  to  have  the  actual  damages  re- 
anltmg  to  him  from  said  acta  of  A.  deducted 
from  tiia  Mortgage  debt  AhtHy  v.  Viku,  99 
D.  166. 

89.  Oofwuuit  of  warrantw— What 
oonatitataa.— The  covenant  of  warranty 
nsnaU  V  inserted  in  ancient  deeds,  in  England, 
never  had  any  legal  existence  under  our  form 
of  govemment.    Logan  ▼•  Moulder^  88  D. 
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WfUM  li  th«  prineipAl,  and  th«  eovanant 
the  ineident    lb. 

The  general  ooveiiuit  of  warranty  passes 
with  the  seisin  of  the  land.  Brown  ▼.  Meiz, 
as  D.  277. 

A  warranty  of  an  **  indispntable  and  satis- 
factory title  by  the  erantor  is  satisfied  if 
his  title  is  good  and  yuid.  Wmter  ▼.  Stock, 
89  D.  57. 

The  grantee  oannot  recover  money  paid 
under  a  contract  for  the  purchase  of  land 
oontaining  a  warranty  to  convey  an  "  indis- 
pntable and  satisfactory  title,**  if  the  title  of 
the  grantor  proves  to  be  good  and  valid; 
aUter  if  it  proves  to  be  bad.     I^. 

A  covenant  of  general  warranty  does  not 
include  a  covenant  against  encumbrances. 
Bottwkk  V.  WilUamt,  85  D.  385. 

A  general  coveuant  of  warranty  does  not 
extend  to  encumbrances  known  to  the  pur- 
ohaser  at  the  time  of  the  contract,  and  which 
he  agreed  to  pay  or  discharge  himself  in  ad- 
dition to  or  as  part  of  the  consideration. 
AUm  V.  Lee,  48  D.  352;  Brown  v.  StapUs, 
48  D.  504. 

The  covenant  of  warranty  covers  a  claim 
for  dower.    Joknaon  v.  Njfce,  49  D.  444. 

2.  Operation  on  aJUr-acqiurtd  title, — A 
nie  of  land  with  warranty  operates  to  con- 
vey such  title  as  the  grantor  may  thereafter 
acquire.  WHUanu  v.  Oray,  14  D.  234;  Bank 
qf  Utiea  v.  Meroereau,  49  D.  189.  And  the 
statutory  covenant  in  a  deed  expressed  by 
the  words  "fprant;  bargain,  and  sell,"  im- 
ports a  sufficient  warranty  to  give  eflFect  to 
the  rule.  King  v.  OiUon,  83  B.  260.  Such 
after-acquired  title  inures  to  the  benefit  of 
tiie  grantee^  who  then  has  no  right  to  elect 
whether  or  not  to  reject  the  title.  Beater 
▼.  Bradbmy,  37  D.  49.  S.  P.,  Bank  qf  Utica 
▼.  Mer$ereaa,  49  D.  189. 

The  rule  that  a  title  subsequently  ac- 
quired by  the  grantor  inures  to  benefit  of  the 
Cntee,  under  the  operative  words  *'  grants 
sain,  and  sell,"  in  a  deed,  obtains  whether 
■ach  prior  grantee  had  seisin  in  fact  of  Uie 
premises  or  not;  and  although  the  deed  by 
which  the  grantor  subsequently  acquired 
title  was  not  recorded,  or  was  improperly 
withheld,  or  was  lost  or  destroyed.  King  v. 
OiUon,  83  D.  269. 

A  covenant  of  warranty  against  all  per- 
sons claiming  under  the  grantor,  insertea  in 
a  quitclaim  deed  by  fraud  or  mistake^  in- 
ures to  the  benefit  of  a  bona  fide  purchaser 
from  the  grantee,  without  notice,  and  vests 
in  him  the  original  grantor  s  after-acquired 
leffal  title,  which  will  not  be  divedted  by 
subsequent  notice  to  the  purchaser  or  his  as- 
signs, and  such  covenant  will  not  be  stricken 
oat  on  a  bill  filed  by  the  covenantor.  Stoeet 
▼.  Chreen,  19  D.  442. 

Where  the  covenantee,  in  a  deed  of  land, 
takes  possession  and  conveys,  a  covenant  of 
warranty  in  the  deed  to  him  will  pass  to  his 
grantMb  although  the  covenantor  was  not  in 
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at  the  tine  ol  hit  « 
eoilv.  LarUn,bB^  149. 

81.  What  is  a  brsach,  gmuMmllw.*— 

A  covenant  of  warranty  is  broken  whsB  a 
final  judgment  in  ejectment  is  wendeni 
against  the  grantee,  although  tho  grantee 
continue  in  possession  of  the  land  under  a 
subsequent  porohaseBi  Drwrjf  t.  Shmmwag, 
ID.  704. 

There  is  a  distinction  between  the  general 
oovenant  of  warranty  againat  all  persons 
and  a  particular  covenant  against  the  acts  of 
persons  therein  named.  In  the  leeond  cas^ 
an  illegal  or  tortions  eivietion  by  snoh  per> 
sons  is  a  breach  of  the  oovaiaak  FaUon  r. 
Kennedy,  10  D.  744. 

Where,  at  the  time  of  a  oooTeyanoo  with 
warranty,  the  land  was  in  the  poesosBon  of 
adverse  claimants,  a  recovery  by  them  in  sn 
action  of  ejectment  by  the  grantee  will  be  a 
breach  of  the  warranty,  vmmmime  t.  Ka^ 
nedy,  14  D.  45. 

The  covenant  is  not  broken  by  a  personal 
decree  for  a  sum  in  full  of  dower,  to  be  sn- 
forced  byexeontion;  though  it  might  have 
been  otherwise  if  dower  had  been  set  off 
by  metes  and  bounds,  and  the  widow  pat 
in  possession,  or  had  dower  been  aaaigned  as 
of  rents,  issues,  and  profits,  and  made  a 
charge  upon  the  land.  Johuim  ▼•  IiTyee,  49 
D.  444. 

If  the  purchaser  is  kept  oat  of 
by  a  paramount  title,  it  is  a  breaek  of 
ranty  of  title  by  the  grantor,  if  the  lattsr 
has  notioa.  Oragg  ▼•  Biehardmmg  71  D. 
190. 

82.  Keeesaitjr  of  evictioii  to  con- 
stitute a  breacuL  —  Covenants  of  general 
warranty  or  for  ^uiet  enjoyment  are  esssn- 
tially  and  exdnsively  pros{MCtive,  and  csn- 
not  be  broken  withont  eviction.  FUekugk  v. 
Cfroghan,  19  D.  139;  Bank  qf  UUoa,  ▼.  Mer^ 
oereaii,  49  D.  189.  Or  aomothing  eqaivaleat 
thereta  Johneon  ▼.  Nyce,  49  D.  444;  Boe^ 
wkk  V.  WUUama,  85  D.  385.  Such  as  a  dis- 
turbance in  the  enjovment  of  the  premissi^ 
or  a  part  of  them,  by  the  sstting  ap  of  a 
superior  or  paramount  title.  Kmg  ▼•  Aisrr, 
22  D.  777. 

Eviction  by  process  of  law  is  goMnlly 
necessary  to  sustain  an  action  for  a  oieach  of 
a  oovenant  of  warranty;  but  whers^  after 
judgment  a^^ainst  the  defendant  in  eject- 
ment, he  olaims  the  benefit  of  the  oocnpying 
claimant  laws  of  Ohio  (Stats.,  toL  2^  pw 
448),  under  which  tiie  action  is  settled,  sc- 
tual  eviction  is  not  neceesary  to  enable 
defendant  to  maintain  an  aotioa  en  a 
ranty  in  his  favor.    /6. 

To  constitate  a  breach  of  warranty  of  titis^ 
it  is  not  necessary  that  there  be  an  actoal 
expulsion;  the  oovenant  secures  alecsl  sntry 
as  well  as  the  enjoyment  of  the  lands.  CaUir' 
weU  V.  Kirkpairiek,  41  D.  36. 

*  What  defects  amount  to  a  hteach  el  wanaalib 
see  notes,  M  D.  13»47»;  MD.  «^  H 
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The  exception  of  a  mortgage  m  a  ooyeiuuil 
against  encambranoee  b  not  extended  to  the 
covenant  of  warranty,  since  the  two  oore- 
nants  are  not  connected  oovenanti  of  the 
same  importi  and  directed  to  one  and  the 
same  object     Estabrook  r.  SmMh,  66  D.  44ft. 

m.     AcnOVS  UTOH  COYBMAim. 

86.  The  right  of  action.  —The  right 
of  action  upon  a  covenant  acomes  instantly 
upon  the  breach  of  it.  Logam  t.  Mouldert  39 
D.  338. 

Corenanti  of  seisin,  and  against  encnm- 
brances,  are  corenants  of  things  existing  at 
the  time  they  are  made.  If  broken  at  all^ 
they  are  br^en  at  the  moment  they  art 
made.  A  cause  of  action  then  exists,  whieb 
does  not  pass  by  force  of  any  conveyanea 
purporting  to  grant  the  premises.  Moort  v. 
Mernll,  43  D.  593. 

On  a  covenant  that  the  vendor  is  lawfully 
seised  in  fee,  the  vendee,  in  case  of  discovery 
of  defect  of  title,  may  maintain  his  action 
before  eviction;  but  it  is  otherwise  in  regard 
to  the  covenant  for  peaceable  enjoymebt 
Fringle  v.  WUien,  1  D.  612. 

A  grantee  of  land  who  recovers  judgment 
and  satisfaction  against  the  grantor  for  a 
breach  of  the  covenant  of  warranty  cannot 
afterwards  recover  the  land  granted  on  the 
grantor's  acquiring  a  more  perfect  title. 
F(ni€r  r.  Bill,  6  D.  22. 

There  is  no  privity  of  estate  where  a  per- 
son claiming  to  be  entitled  to  a  Lovely  dona- 
tion claim  covenants  to  make  a  title  to  the 
plaintiff  when  the  patent  issues;  and  hav- 
mg  no  right  or  authority  at  the  time  of  the 
execution  of  the  covenant,  there  is  an  in- 
stantaneous breach  on  the  part  of  the  obligor 
upon  which  he  is  liable  to  be  sued  at  any' 
time.   Jiosf  v.  Turner,  44  D.  531. 

Payment  by  the  grantee  of  a  mortnge 
against  which  he  comd  not  make  any  legal 
defense,  for  the  purpose  of  preventing  an 
actual  eviction,  entitles  him  to  an  action  on 
a  covenant  of  warranty.  Eaiabrook  v.  SmUA^ 
66  D.  445. 

Covenantor  cannot  be  subjected  to  differ- 
ent actions  for  the  same  breach  of  the  same 
covenant,  brought  by  a  number  of  subee* 
quent  grantees.    Wilson  v.  Taylor,  75  D.  488. 

A  grant  of  land  by  the  state,  while  hold- 
ing the  paramount  title,  is  such  hostile  as- 
sertion of  such  title  as  justifies  persons  in 
possession  under  defective  titles  m  treating 
it  as  an  eviction,  abandoning  possession,  and 
suing  their  covenantors.  Oreen  v.  Irving,  28 
R.  360. 

Actual  occupancy  of  a  part  of  an  entire 
tract  of  land  described  in  a  deed  is  con- 
structive occupation  of  the  whole,  but  ouster 
from  such  actual  occupancy  is  not  eviction 
from  Uie  constructive  possession  of  the  rest. 
76. 

37.  Jurisdiction.  —  Whatever  remedy 
for  damages  exists  under  covenants^  exprtM 


What  is  suoh  an  evictiOB  as  to 
eonstitttto  a  breach.  — A  judgment  in 
bjectment^  against  a  warrantee,  without  an 
actual  ouster  by  a  writ  of  possession,  or  a 
yielding  np  of  possession  by  the  warrantee, 
18  not  a  sumcient  eviction  to  ensble  the  lat- 
ter to  maintain  an  action  upon  the  warranty 
of  title;  there  must  be  an  actual  disposses- 
sion.    Ferriie  ▼.  Ifarthea,  17  D.  782. 

Collnsive  eviction  is  no  breach  of  a  covenant 
ef  warranty,  and  a  judsment  of  eviction  in 
another  state  may  oe  snowu  to  have  been 
eollnsivelj  obtained.  IkufU  v.  SmUk,  48  D. 
279. 

Eviction  mnst  be  by  title  paramount,  to 
eonstitnte  breach  of  warranty  of  title.    lb. 

But  the  mere  existence  of  such  a  title  does 
not  constitute  a  breach  of  the  covenant 
8eoUY.  Ktrkendall,  30  R.  662. 

General  covenant  of  warranty  is  not 
broken  b^  a  forcible  eviction;  it  must  be  a 
lawful  eviction.    Surgel  ▼.  Arighi,  49  D.  46. 

Voluntary  surrender  of  possession  with- 
out an  effort  to  maintain  it  will  not  be  con- 
strued into  an  eviction.  Dennii  v.  Heath,  49 
D.  51. 

84.  Extinguishment  or  release.— 
A  grantee  by  deed  containing  covenants  of 
warranty,  while  he  continues  to  be  the 
owner  of  the  land,  may  release  the  cove- 
nants. Bat  if  such  covenant  pass  with  the 
land  to  the  grantee  of  the  covenantee,  it 
cannot  be  discharged  by  him,  unless  he  has 
been  called  upon  and  has  paid  damages  to 
his  grantee  for  breach  of  his  own  covenants. 
Brown  v.  Siapke,  48  D.  604. 

The  assignee  of  such  a  covenant,  acouir- 
faig  it  with  the  land,  will  not  be  affectea  by 
any  equities  existing  by  parol  between  the 
covenantor  and  covenantee,  even  when  their 
existence  is  known  to  him  before  he  becomes 
the  pnzchaser.    /ft. 

A  covenant  of  warranty,  if  not  released 
or  otherwise  annulled,  ordinarily  runs  with 
the  land  to  the  last  purchaser,  even  by  a 
deed  of  release.     Ih, 

Where  two  convey  with  warranty,  and 
the  grantee  reconveys  to  one  of  them  with 
warranty,  the  first  warranty  is  not  extin- 
gnished.    Bimey  v.  Hann,  13  D.  167. 

Duration  of  warranty  is  co-extensive  only 
with  the  estate  to  which  it  is  annexed;  and 
on  a  conveyance  of  an  estate  for  life  with 
warranty,  the  warranty  becomes  extinct  on 
the  death  of  the  grantee.  Hector  ▼.  Waugh, 
67  D.  251. 

85.  Several  covenants  in  one  instru- 
ment. —  Several  covenants  in  a  deed  of 
warranty  sre  distinct;  their  breach  arises  at 
different  times,  is  established  bv  proof  of 
different  facts,  and  damages  thereK>r  may  be 
enforced  by  different  suits,  and  recompensed 
by  different  rules  of  damages;  and  whatever 
may  be  a  discharge  of  one  is  not  necessarily 
that  of  another  and  distinct  oovenant.  Reed 
r.  Pkr<».  68  B.  761. 
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«r  implied*  it  baUmgi  to  »  ooort  of  law,  and 
aot  to  »  ooart  ol  eqiiitj.  Okuiermam  ▼• 
€fardmrt  9  D.  265. 

Eqni^  aometiniM  •oforoea  oovMuati  ooo- 
neotid  with  land,  wh«r«  no  Ufal  remedy 
•xieta  agaiiut  the  alienee;  hnt  inoh  caaee 
onght  not  to  be  nnneoenarily  mnltiplied. 
Brewer  ▼.  Marehatt,  97  D.  679. 

Ohanoery  will  enf oree  a  oLum  for  breach 
of  warranty,  where  there  hae  been  only  a 
partial  eviotion,  and  a  threatened  one  aa  to 
the  remainder,  nnder  title  paramount;  out 
of  other  landa  frandnlentlT  conveyed  by 
grantor  to  hit  heire  at  law,  he  having  mean- 
while died  inaolvent  and  intestate,  and  there 
being  no  adminiitration  upon  hie  estate. 
Hiaiine  ▼.  Johnson,  60  D.  644. 

88.  Who  mav  suo.  —  A  covenant  of 
warranty  rune  with  the  land,  and  inures  to 
the  benofit  of  the  assignee  of  the  covenantee, 
who  majr  bring  an  action  for  the  breach  of 
it;  in  his  own  name^  against  the  original 
covenantor.  Suydam  t.  Jbnei;  25  D.  552; 
Kjmg  ▼.  Kerr,  22  D.  777. 

Such  assignee  b  not  affected  by  the  e<}ui- 
ties  existing  between  the  original  parties. 
Sm^dam  r.Janee,  25  D.  552. 

A  plaintiff  is  entitled  to  recover  on  a  oove- 
■aat  ol  warranty,  though  he  may  have  v<d- 
vntarily  yielded  up  his  possession,  provided 
the  title  to  which  he  ^pelded  be  good,  and 
paramount  to  that  of  us  warrantor.  HamU- 
ton  ▼.  OutU,  8  D.  222. 

A  covenant  running  with  the  land  inures, 
at  common  law,  to  the  benefit  of  the  assignee 
of  the  fee,  and  therefore  a  purchaser  at  a 
sheriff 's  side  may  maintain  an  action  thereon. 
MtOrody  ▼.  Bruibane,  9  D.  676. 

An  intervening  grantee,  who  has  conveyed 
the  land,  but  has  satisfied  his  covenant  of 
warranty,  may  maintain  covenant  on  the 
warranlnr  of  a  remote  grantor.  Bhrnev  v. 
Eamn,  18  D.  167. 

A  oovenant  of  general  warranty  passes  in 
a  deed  of  conveyance  without  warranty  so 
as  to  enable  the  second  grantee  to  maintain 
an  action  for  the  breach  of  the  covenant 
against  the  original  grantor.  Cfummim  v. 
Kennedy,  14  D.  46. 

A  remote  assignee  may  sue  upon  a  eove- 
■aat  running  with  the  lu&d,  whether  or  not 
be  has  taken  from  his  immediate  grantor 
with  warranty.  Markiand  v.  Crump,  27  D. 
280. 

A  oovenanl  ol  seisin,  on  a  failure  of  title, 
la  broken  as  soon  as  it  is  made;  and  a  right 
of  action  for  such  breach  does  not  pass  to  the 
grantee's  heirs,  but  is  a  personal  covenant  in 
»vor  of  the  personal  representatives  of  the 
grantee.  Hamilton  v.  WiUon,  4  D.  253;  King 
▼.  OiUon,  83  D.  269. 

To  entitle  one  to  maintain  an  action  on  a 
personal  covenant,  it  must  appear,  from  the 
covenant;  that  he  is  a  party  thereto,  and  en- 
titled to  the  benefit  thereof.  De  BoiU  v. 
Femnsylncmia  /na  Cbt,  83  D.  88. 
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A  covenant  is  personal,  and  goes  to  the  ad> 
ministrator;  and  he  alone  ia  entitled  to  sas 
upon  it,  where  the  obligor  olaims  to  hi 
entitled  to  a  Lovely 


covenants  to  convey  it  to  the  plaintiff 
the  patent  issuea.    Bom  ¥•  zWner,  44  0. 
581. 

Only  the  persons  named  in  a  daed  poll  csa 
recover  on  ita  oovenants.  XoAy  v.  MoUaad, 
50  D.  705. 

An  action  on  a  oovenant  against  encan- 
brances  broken  during  the  lifotimo  of  the 
ancestors  should  be  brou|^t  by  the  admini^ 
trator,  not  the  heir.  rrinJt  ▼.  BeBk,  6  B. 
193. 

Tenants  in  oonimfla  have  several  faaahdi^i; 
and  are  not  obliged  to  join  in  an  action 
aff ainst  their  grantor  for  breach  of  a  oovenant 
of  warranty  in  his  deed.  Xioai6  t.  Dai^ftrdi, 
8R.426. 

An  action  lies  by  a  remote  craatee  against  a 
remote  grantor  for  breach  oia  oovenant  that 
the  lancb  "are  free  from  all  eneamhrances»" 
where  such  grantee  has  been  compelled  te 
remove  the  encumbrances.  Biehardt.  Beei, 
14  R.  1. 

80.  Who  may  not. — ^Where  there  have 
been  several  conveyancea  of  land  with  cove- 
nants of  warrant,  and  an  eviction  ol  the 
last  covenantee,  an  intermediate  oovenantea; 
who  has  not  beoi  damnified,  is  not  entitled 
to  recover  against  a  prior  oovenantor.  Booth 
V.  Starr,  6 D.  238.  &  P.,  MarOami'W.  Cmaf^ 
27  D.  230. 

A  tenant  lor  life  cannot  sne  vpcn  a  eova* 
nant  of  warranty  in  a  prior  deed  in  f ee  te 
one  under  whom  he  deraigns;  tboraloto,  there 
is  no  such  action  for  a  widow,  who  has  beea 
evicted  of  the  lands  assigned  to  her  aa  dowsr, 
upon  the  covenant  of  warranty  to  her  hoe- 
band.    8U  Ciairr.  WUUame,  80  D.  194. 

Covenants  of  seisin,  right  to  convey,  aad 
against  encnmbranoee,  are  mere  personal 
covenants  and  not  assignable  at  oommon  law. 
Loi^xn  V.  Moulder,  33  D.  338. 

40.  Wlio  may  bo  mado  dofandanta. 
—  An  action  on  a  covenant  of  wartanty  lies 
against  a  remote  grantor.  Bimqf  ▼•  Hoom^ 
13  D.  167. 

An  action  Ilea  upon  a  eorenant  ranning 
with  the  land,  against  the  executora  of  the 
covenantor,  though  they  be  not  named,  on- 
less  it  be  a  covenant  to  be  performed  by  the 
testator  in  person.  MeOrady  v.  Bfubooe^ 
9  D.  676. 

Upon  a  oovenant  whibh  runs  witii  the 
land,  an  action  lies  for  or  againat  tiie  assignes 
at  common  law,  though  he  ia  not  named  in 
the  covenant.  But  it  is  otherwise  if  the 
oovenant  concerns  something  not  taesw  at 
the  time,  but  to  be  built  after  the  demise  is 
made.    Conover  v.  Stnith,  86  D.  247. 

To  make  defendant  tiable  on  a  eoveaaat 
there  must  be  privity  between  him  aad 
plaintifi^  The  covenant  mnet  leapeot  lbs 
thing  granted  or  demieedi    ik 
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Whara  »  oovenant  is  not  to  be  performed 
•B  the  land,  bat  oonoerna  it,  the  corenant 
will  be  enforced  against  an  assignee  of  the 
eovenantor  with  notice.  Nwfiut  ▼.  Cmm.' 
well,  16  R.  787. 

A  tenant  by  the  curtesy  conveyed  the 
land  in  fee  with  fnll  covenants  of  warranty, 
and  afterward  died,  leaving  assets  equal  to 
tiie  land.  Held,  that  his  children  were  not 
liable  to  a  personal  action  upon  the  cove- 
nants of  the  deed,  unless  administration  has 
been  taken  out,  and  a  breach  occurs  after 
the  estate  has  been  settled.  Muu  v.  Aipaugh, 
19  R.  464. 

41.  Bomand  or  notice  before  salt.  — 
In  a  covenant  for  delivery  of  property  on  a 
day  certain,  no  special  request  is  necessary. 
MUehelly.  Qrtgwy,  4  D.  666;  ReeUnr  v.  Purdy, 
13  D.  494. 

Verbal  notice  of  the  pendency  of  a  suit 
against  a  covenantee  is  sufficient  ra  an  action 
against  the  covenantor.  Jknenpori  v.  Mvir, 
£d.  143. 

Notice  to  the  warrantor  that  the  ejectment 
Is  brought,  upon  which  the  eviction  is  had, 
is  unnecessary  to  sustain  an  action  on  the 
warranty.     King  v.  Kerr,  22  D.  777. 

I>emand,  in  an  action  for  breach  of  cove- 
nant to  give  a  deed  in  fee-simple,  with 
warranty  of  title,  is  not  necessary,  where  the 
pleadings  show  that  at  the  time  of  the  execu- 
tion of  the  covenant  the  party  was  unable  to 
execute  such  a  conveyance,  as  he  had  no 
title  to  the  land,  and  that  he  acquired  no 
title  subsequently.  Tanoater  v.  i>avi$f  44 
D.634. 

42.  Vouehingr  covenantor  to  defend.* 
—  Doctrine  of  voucher  is  technically  appli- 
cable to  real  actions  onl^,  but  the  principle 
is  also  applied  in  cases  involving  the  rights 
of  personal  property.  Davie  v.  Wilbouifie, 
26  D.  164. 

In  an  action  on  a  covenant  of  warranty  in 
a  deed  of  land,  brought  against  the  warrantor, 
after  a  judgment  of  eviction  against  the 
warrantee,  the  warrantor  is  not  concluded 
from  showing  title  in  himself,  unless  he  had 
due  notice  ot  the  ejectment  suit  Somere  v. 
SchmkU,  1  R.  191. 

To  have  the  e£fect  of  depriving  the  war- 
rantor of  the  right  to  show  title,  the  notice 
should  be  from  the  warrantee;  should  be 
unequivocal,  certain,  and  explicit;  should 
request  the  warrantor  to  de^nd  the  title; 
and  should  be  given  in  time  to  enable  him  to 
pretxtre  for  such  defense.    /& 

luiowledge  of  the  action  and  a  notice  to 
attend  the  trial  is  not  enough  to  work  an 
estoppel.     /A. 

Notice  to  warrantor  to  come  in  and  de- 
fend makes  him  a  privy  to  the  record,  and 
he  is  bound  by  it  to  the  extent  to  which  his 
rights  have  been  tried  and  adjudged.  Davis 
V.  WUboume,  26  D.  164. 

*  Warraotor,  when  and  bow  may  be  brought  in 
to  defend,  aee  note, «  D.  669-67S, 


Notice  is  sufficient,  if  it  gives  the  war- 
rantor sufficient  time  to  prepare  evidence  for 
the  trial.     lb. 

Warrantor  may  be  brought  in  t^  defend 
against  a  title  set  up  against  his  grantee  in 
a  suit  by  the  latter,  as  well  as  to  make  de- 
fense to  a  suit  brought  against  his  grantee. 
Andrews  v.  Denieon,  43  D.  666. 

Warrantor,  when  brought  in  to  defend,  is 
not  required  to  do  more  than  defend  the 
title  he  has  conveyed  and  agreed  to  warrant, 
and  has  no  concern  with  other  matters  in 
issue.    Jb, 

The  right  of  a  grantee  to  give  notice  to 
his  warrantor  is  limited,  in  actions  brought 
by  the  grantee,  to  cases  where,  in  some  form, 
a  defense  involving  the  title  warranted  has 
been  set  up.  *  76. 

Warrantor  is  not  bound  by  a  judgmenti 
where  he  has  been  notified  to  defend,  be- 
yond what,  was  in  issue  and  determined  in 
the  suit,  and  within  the  scope  of  the  war- 
ranty. To  that  extent  the  judgment  is  con* 
elusive  evidence  against  the  warrantor  in  an 
action  upon  the  warranty.     /6. 

Grantor,  having  covenanted  against  en- 
cumbrances, when  notified  of  an  action,  and 
to  come  in  and  defend  it,  involving  the  ques- 
tion of  an  encumbrance,  is  bound  by  the 
judgment  in  that  action.  Andrews  v.  i>iiis- 
Mm,  43  D.  606. 

A  request  to  join  in  a  eomminion  to  take 
testimony  is  not  an  offer  of  the  defense  of 
the  suit  to  the  person  of  whom  such  request 
is  made.     Adams  v.  Fiier,  73  D.  410. 

48.  Beclaration,  generally.  —  A  covo- 
nant  to  do  an  act  for  a  specified  price  within 
a  fixed  time,  or  in  case  oif  delay  to  submit  to 
a  reduction  of  price,  need  not  be  declared 
on  as  a  covenant  in  the  altemativa.  HsHr* 
mony  v.  Bingham,  62  D.  142. 

44.  Alleging  performance  by  plain 
tiff.  —  In  a  suit  upon  one  of  two  dependent 
covenants  there  must  be  alleged  of  the  other 
either  a  performance,  an  offer  of  performance, 
or  a  readiness  to  perform.  VatM>erry  v. 
Peirce,  24  D.  774.  8.  P.,  Bhmn  v.  RoberU, 
43  D.  636. 

Tender  of  performance  of  a  mutual  cove- 
nant cannot  be  made  at  the  time  of  trial,  for 
the  first  time,  and  yet  support  the  action;  it 
should  be  made  before  the  action  is  insti- 
tuted.    Wiikers  v.  Baird,  32  D.  754. 

Where  the  defendant  is  to  do  the  first  act 
towards  a  mutual  performance,  it  is  suffi- 
cient for  the  plaintiff  to  aver  and  show  a 
readiness  on  his  part;  otherwise  where  the 
plaintiff  is  to  take  the  first  step.  Hawky  v. 
Mason,  33  D.  622. 

In  an  action  on  a  covenant  to  make,  exe- 
cute, and  deliver  a  deed,  the  plaintiff  need 
not  allege  that  he  prepared  and  tendered  a 
deed  to  defendant  for  execution.  Red/or  v. 
Purdy,  13  D.  494. 

45.  Aaaignment  of  breaohee.  —  la 
actions  of  covenant^  the  general  rule  is,  that 
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breftchfls  nuty  be  aaiigned  by  neg&tinng  the 
words  of  the  oorenant;  but  when  such  gen- 
end  aaaignment  does  not  amount  to  a  breach, 
the  bAach  must  be  specially  assigned. 
Covenants  that  the  grantor  is  seised,  and 
that  he  has  a  right  to  convey,  are  within  this 
rule;  but  covenants  for  quiet  enjoyment,  and 
against  encumbrances,  are  within  the  ez- 
ceptioo,  as  well  as  a  covenant  of  warranty. 
Martion  v.  Eobbs,  3  D.  61. 

The  rule  applies  to  the  covenant  of  seisin, 
where  the  breach  is,  that  there  is  no  such 
land  as  that  described.  Bacon  v.  Lincoln^ 
60  D.  765. 

A  declaration  on  a  breach  of  a  covenant 
against  encumbrances  is  bad  upon  demurrer, 
when  the  encumbrance  is  created  by  an  an- 
cient deed  with  which  the  title  of  neither 
party  to  the  action  is  connected.  Kellogg  r, 
Bobbuon,  27  D.  560. 

Breach  of  covenant  is  well  as^gned  where 
a  prior  lease  ii  shown  to  exist  on  land  con* 
veyed  with  warranty  to  be  free  from  all  en- 
cumbrances. Orioe  ▼.  Searbonrngh,  42  D. 
391. 

46.  ATerment  aa  to  evictioii.  —  Evic- 
tion need  not  be  alleged  by  plaintifif  in  de- 
claring on  a  covenant  of  seisin.  Logan  ▼. 
Moulder,  33  D.  338. 

A  personal  covenant;  where  the  grantor 
has  no  right  or  title  to  convey,  is  broken  at 
the  instant  the  deed  is  executed,  and  in  de- 
claring on  such  a  covenant,  the  plaintiff  need 
not  aver  an  eviction.    lb, 

Eviction  by  a  paramount  title  must  be  al- 
leged, to  charge  a  party  for  breach  of  a  cove- 
nant of  warranty,  or  for  quiet  enjoyment. 
lb.;  Qrtenby  v.  WOcocks,  3  D.  379. 

But  it  is  not  necessary  to  aver  that  the 
title  to  the  land  has  been  tried.  It  is  suffi- 
cient to  allege  an  eviction  under  a  paramount 
and  adverse  title.  Padon  v.  Kennedy,  10  D. 
744. 

The  allegation  that  plaintiffs  were  evicted 
by  an  assemblage  of  men,  "  moved  by  exas- 
peration and  excitement  by  them  entertained 
towards  the  defendants,"  is  insufficient  in  an 
action  for  a  breach  of  covenant  for  quiet  en- 
joyment. The  agency  of  defendants  in  the 
riot  must  be  alleged.  Surget  v.  Arighi,  49 
D.  46. 

47.  What  may  be  set  up  in  defense. 
—  Lapse  of  twenty  years  is  conclusive  evi- 
dence of  the  performance  of  covenants  con- 
tained in  the  condition  of  a  bond.  Ordinary 
V.  Steedman,  18  D.  652. 

In  an  action  for  breach  of  a  covenant  of 
seisin  defendant  may  offer  in  evidence  deeds 
to  himself  subsequent  to  his  deed  to  plaintiff 
to  defeat  the  action,  as  these  deeds  inure  to 
plaintiff  by  virtue  of  the  general  covenant  of 
warranty  in  his  deed.  Baxter  ▼.  Bradbury, 
87  D.  49. 

A  plea  that  a  mob  evicted  plaintiff  with- 
out defendant's  knowledge,  will,  or  consent, 
ia^  if  true,  a  sufficient  imx  to  an  action  on  a 


covenant  by  lessor  for  quiet  eajojiMB^ 
where  lessees  have  bean  evioted  by  a  nobL 
Surgei  v.  Arighi,  49  D.  4(k 

Under  a  plea  of  covenants  perform^  vpoa 
notice  to  plainti£^  defendant  may  give  any 
matter  in  evidence  which  he  micht  have 
pleaded.    Bearich  ▼.  Switiehari,  51  D.  540. 

An  action  for  breach  of  a  covenant  against 
encumbrances  is  barred  by  the  subeequent 
discharge  in  bankruptcy  of  the  oovenanlor. 
Beed  v.  Pierce,  68  D.  761. 

In  an  action  by  a  purchaser  of  lands,  after 
eviction,  on  the  covenants  in  the  deed,  the 
covenantor  is  not  estopped  to  show  title  in 
himself,  unless  he  had  due  notice  of  the 
ejectment  suit.     Somen  r.  Schmidt,  1  R.  191. 

48.  What  may  not  be.  — A  defendant 
cannot  give  in  evidence  a  title  by  him  subse- 
quent to  brin^g  the  action  for  breach  of  a 
covenant  of  seisin;  the  rights  of  the  parties 
musft  be  determined  as  they  were  at  the  time 
the  action  was  bra^un.  Jfonis  ▼•  Pke^  4 
D.  323. 

In  an  action  by  an  assignee  of  the  cov^ 
nant  of  warranty  against  the  eovenantor, 
the  latter  cannot  set  up  that  the  mortgage 
claimed  to  be  a  breach,  existed  at  the  time 
of  the  orijnnal  oonveyance,  and  that  it  was 
agreed  and  understood  by  the  covenantor 
and  the  covenantee  that  the  mortgage  was 
to  be  excepted  from  the  covenant^  and  should 
be  assumed  by  the  covenantee  as  part  of  the 
consideration.     Suydam  v.  Jomm,  25  D.  558L 

A  plea  that  plaintiff  had  notice  of  the  ex- 
istence of  a  prior  lease  is  not  a  bar  in  aa 
action  for  breach  of  oovanant^  G^ics  v. 
Scarborough,  42  D.  391. 

Reconveyance  of  land  by  the  grantes^ 
without  any  covenant  of  warranty  in  the  re> 
conveyance,  will  not  prevent  such  grantee 
from  recovering  for  a  breach  of  the  covenant 
of  seisin  contamed  in  the  original  deed  to 
him.    Bank  qf  Utica  v.  Mertareau,  49  D.  189. 

Evidence  of  vendee's  possession  as  tenant 
of  adverse  holder,  when  deed  to  him  was 
made,  is  not  admissible  for  vendor  in  an  ac- 
tion for  breach  of 'covenant  of  title;  becanss 
knowledge  by  both  parties  of  an  adveras 
holding  and  want  of  fraud  does  not  relieve 
vendor  from  liability  to  make  good  his  cov- 
enant    Abemaiky  v.  Boazman,  60  D.  459. 

49.  Evidence,  generally. — In  an  ao> 
tion  upon  a  covenant  of  warranty,  parol  evi* 
deuce  is  inadmissible  to  show  an  ouster. 
BamilUm  v.  Cutta,  3  D.  222. 

In  an  action  by  the  warrantee  against  the 
warrantor,  it  is  only  necessary  to  show,  in 
addition  to  the  record,  that  the  title  was  ia 
issue  and  judgment  given  upon  it  Dam  v. 
WilfMmrne,  26  D.  154. 

When  the  pleadings  aver  a  tender  of  goods 
of  a  certain  aescription,  evidence  that  such 
goods  were  near  at  hand  is  inadmissible,  es- 
pecially in  the  absence  of  any  evidence  thai 
defendant  knew  it  JSawky  ▼•  Matung  33  JX 
522. 
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Where  a  grantor  conveyed  certain  land  in 
fee,  and  covenanted  "to  warrant  and  for- 
ever defend  the  premisea  to  the  fprantee,  his 
heirs,  etc.,  against  every  person  whomsoever 
lawfully  claiming,  or  to  claim,  the  same,  or 
any  part  thereov '  —  held,  that  the  grantee 
could  maintain  an  action  for  »  breach  of 
covenant  before  eviction,  by  showing  a  para- 
mount title  in  a  third  person.  Maaxy  v. 
ColUnt,  10  D.  586. 

To  maintain  an  action  on  the  covenant  of 
seisin  it  is  not  necessary  to  prove  an  evic- 
tion or  an  offer  to  restore  the  possession. 
LU  v.  Tluma$^  2  D.  354;  EvtrU  t.  Brcwn,  1 
D.  699. 

To  entitle  the  vendee  to  relief  against  the 
payment  of  the  purchase-money,  on  the 
ground  of  encumbrances,  an  actual  eviction 
at  law  need  not  be  shown.  Share  v.  Anders 
son,  10  D.  421. 

52.  Bxirden  of  proof  is  upon  the  de- 
fendant to  show  his  interest  in  the  estate, 
or  his  authority  to  make  the  grant,  in  an 
action  assigning  a  breach  of  a  personal  cove- 
nant Logan  v.  Moulder,  83  D.  338;  Svk^- 
ford  V.  Whipple,  54  D.  498;  Afeckletn  v. 
Blake,  82  D.  707;  Baker  ▼.  Hunt,  89  D.  346. 

An  offer  of  performance,  when  put  in  is- 
sue by  the  pleadi&gs,  leaves  the  faot  at 
large;  and  the  party  offering  to  ^rform  can- 
not exonerate  himself  from  provmg  the  same 
by  showing  such  conduct  of  the  other  party 
as  might  estop  him  from  denying  it.  /Tats^ 
ley  V.  Mason,  33  D.  522. 

If  a  grantee,  defeated  in  an  aotion  involv- 
ing the  title  warranted,  would  charge  his 
warrantor  beyond  the  matters  legally  in 
issue  in  such  action,  he  should  not  rely  apon 
that  judgment,  but  should  introduce  evi- 
dence showing  an  existing  right  in  some  one 
to  recover  to  that  extent.  Andrews  v.  Dent- 
son,  43  D.  565. 

53.  Damagea  recoverable,  gener- 
ally. —  Measure  of  damages  for  breach  of 
a  personal  covenant  contained  in  a  deed, 
where  no  fraud  is  alleged,  is  the  purchase- 
money,  with  interest.  Loyan  v.  Moulder^ 
33  D.  338. 

A  covenant  or  deed  is  evidence  of  the 
value  or  compensation  in  damages  that  the 
vendee  is  entitled  to  recover,    lb. 

A  eovenant  to  several  persons  should  be 
molded  according  to  the  interests  of  the  par- 
ties, and  each  shall  recover  for  a  breach  so 
far  as  his  own  interests  extend.  Lahy  v. 
Holland,  50  D.  705. 

In  an  action  for  breach  of  covenant  in  not 
conveying  lands  described  in  a  deed,  the  value 
of  the  land  at  the  time  of  the  breach  consti- 
tutes the  measures  of  damages.  MarsJuiU  v. 
Haney,  59  D.  92. 

A  moiety  of  land  passes  to  each  of  two 
grantees,  and  the  grantor  is  therefore  liable 
on  covenants  to  one  grantee  to  extent  only 
of  the  other  moiety  of  the  estate  conveyed, 
where  separate  deeds  of  the  same  pieoe  of 


Parol  evidence  to  show  that  a  grantor  did 
not  warrant  against  a  particular  encum- 
brance, where  the  conveyance  covenants 
against  all  encumbrances,  cannot  be  re- 
eeived.     (Trice  v.  Scarborough,  42  D.  391. 

Parol  evidence  that  grantee  was  to  take 
the  conveyance  subject  to  an  outstanding 
mortgage,  or  that  he  paid  little  or  no  consid- 
eration, is  not  admissible  to  control  a  cove- 
nant of  warranty.  JBstabrook  v.  Smit/i,  66 
D.  445. 

50.  When  proof  of  eviction  is  neces- 
aary.  —  An  action  on  the  covenant  of  war- 
ranty in  a  deed  cannot  be  maintained 
without  showing  an  eviction  by  an  elder 
and  better  title.  Emerson  v.  Propiietors,  2 
D.  34;  Booker  v.  BeU,  6  D.  641;  Feniss  v. 
Harsiiea,  17  U  782;  Bstabrook  v.  Smith,  66 
D.  445. 

In  an  action  on  a  covenant  of  warranty 
in  a  deed    by   which   the  grantor   "gave, 

S ranted,"  etc.,  and  engaged  to  warrant  and 
efend  the  IsJid  against  all  claims,  etc., — 
held,  that  no  action  could  be  maintained, 
either  on  the  implied  or  express  covenant, 
without  alleging  and  proving  an  eviction; 
and  that  the  express  warranty  qualified  and 
restrained  any  implied  covenant  of  seisin 
arising  from  the  word  "give."  Kent  v. 
Weieh,  5  D.  266. 

An  eviction  may  be  with  or  without  the 
judgment  of  a  court.  In  the  former  case, 
the  record  is  the  only  evidence  of  eviction, 
and  whether  by  default  or  upon  a  defense  is 
immaterial,  the  record  being  evidence  of  the 
faet  of  eviction  only,  not  that  it  was  by  a 
paramount  title.     Booker  v.  BeU,  6  D.  641. 

Eviction,  to  constitute  a  breach  of  a  cove- 
nant of  warranty,  is  sufficiently  proved  by 
showing  a  sale  of  the  land  under  a  decree 
against  the  srantor,  a  confirmation  of  the 
report  of  saTs  by  the  oonrt,  and  a  yieldinic 
up  of  possession,  and  purchase  of  tiie  title 
by  the  warrantee,  without  an  actual  re- 
moval.    Hanson  v.  Buekner,  29  D.  401. 

51.  When  it  is  not.— An  aotion  for 
breach  of  a  covenant  of  warranty  may  be 
maintained  without  showing  an  actual  evic- 
tion by  a  paramount  title.  A  yielding  up 
the  possession  to  him  who  owns  such  para- 
mount title,  or  purchasing  that  title,  is  suffi- 
cient    DonneU  ▼.  Thompson,  25  D.  216. 

Impoesibility  of  a  grantee's  obtainin«*  pos- 
session of  the  land  conveyed  will  support  an 
action  for  breach  of  the  covenant  of  war- 
ranty, without  proving  a  technical  eviction. 
Park  V.  Boies,  36  D.  347. 

In  an  action  for  breach  of  a  covenant  of 
title,  it  is  not  necessary  for  the  party  to  show 
an  eviction,  but  be  must  show  aii  outstand- 
ing paramount  title  which  has  resulted  in 
some  damage  to  himself;  and  if  he  insists 
that  he  has  extinguished  this  title,  and  seeks 
to  recover  the  cost  of  it,  lie  must  show 
affirmatively  that  the  price  paid  was  reason- 
able.    Dieksoa  t.  Desire,  66  D.  661. 
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land  are  ezecated  and  delivered  to  the 
grantees  at  the  same  time,  and  neither  waa 
liware  of  the  conveyance  to  the  other,  and 
both  the  deeds  were  left  for  record  at  the 
■ame  time.    FerrU  v.  Mother ^  65  D.  192. 

54. for  breach  of  covenant  to 

stand  aelBed.  —  Recovery  on  a  breach  of 
covenant  to  stand  seised  must  be  measured 
by  the  consideration  paid.  Singleton  v.  Brt' 
tuar,  17  D.  699. 

55. of  covenant  of  seisin.* — The 

measure  of  damagee  for  breach  of  the  cove- 
nant of  seiBin  is  the  consideration  money 
]>aid  and  interest  thereon.  Swqfford  ▼.  Whip' 
pie,  64  D.  498. 

Damages  on  breach  of  a  covenant  of  seisin, 
arising  from  the  existence  of  a  prior  mort- 
gage^ are  determined  by  the  amount  due  on 
the  mortgage,  though  the  ordinary  measure 
of  damages  for  breach  of  this  covenant  is  the 
consideration  money  and  interest.  Qilbert  v. 
BulHfy,  13  D.  67. 

Want  of  title  in  the  vendor  is  a  technical 
breach  of  the  covenant  of  seisin;  but  if  the 
purchaser  afirm  the  contract  by  remaining 
m  possession,  and  the  defect  in  the  title  be 
supplied,  that  fact  m^  be  received  in  miti- 

fation  of  damages.  W^ibrook  ▼.  McMUktn, 
6  D.  187. 

A  verdict,  in  such  case,  for  the  whole 
amount  of  the  purchase-money  will  not  be 
disturbed,  although  the  defendant  was,  in 
strictness,  entiUed  to  a  nominal  discount  for 
damages  for  the  breach  of  the  covenant. 
2b. 

Measure  of  damsAcs  in  an  action  for  breach 
of  the  covenants  otseisin  is  the  value  of  the 
Und  at  the  time  of  the  sale,  as  fixed  by  the 
parties  to  the  deed,  where  the  transaction 
remains  between  the  original  parties;  but 
when  the  original  grantee  has  sold  the  land 
to  another,  and  the  second  purchaser  has 
been  evicted,  his  right  of  recovery  against 
the  first  grantor  unon  the  original  covenant 
is  limited  to  the  value  of  the  land  at  the  time 
of  his  purchase.  Diekaon  v.  Desire,  66  D. 
661. 

Grantee  can  recover  for  breach  of  cove- 
nant of  seisin  no  more  than  nominal  damages, 
if  at  all,  where  there  has  been  no  eviction  or 
other  actual  injury.  MackUm  ▼.  Blake,  99 
D.  68. 

56. of  covenant  against  encum- 
brances. —  In  an  action  on  the  covenant 
against  encumbrances,  the  plain tiflf,  if  he  has 
paid  ofif  encumbrances,  may  recover  the 
amount  paid;  but  if  he  has  not  paid  any- 
thing, he  can  recover  only  nominal  damages. 
Delavergne  v.  Jiorrii,  6  D.  281;  ^nk  v.  Von- 
eida,  14  0.  617;  Be»^  ▼.  Pierce.  58  D.  761. 

The  measure  of  damages  for  breach  of  a 
covenant  against  encumbrances  is  the  amount 
necessary  to  buy  up  the  outstandinff  encum- 
brance, except  in  cases  of  fraud,  where  the 

*Meaaure  of  dsnia?es  for  breach  of  this  cove- 
sant»  see  nota,  99  D.  7&-AL 


purchaser  may  recover  for  the  loss  of  a  bsr 
gain.     €ha$a  v.  TaUinan,  76  D.  384. 

Counsel  fees  of  grantee  are  a  part  of  As 
damages  against  a  grantor  for  breach  of  coiva* 
nant  against  encumbrances,  where  the  gra» 
tee  has  oommenoed  and  lost  an  action  ta- 
▼olving  the  exiatenoe  of  an  eacmnbraaea 
Andreufi  ▼.  Davison,  43  D.  006. 

57. of  covenant  of  warranty.*^ 

The  value  of  the  land  at  the  time  of  the  co» 
veyance,  with  interest  and  costs,  is  the  mea^ 
ure  of  damages  for  the  breach  of  a  covenant 
of  warranty.  CUmmiiw  v.  Eeaned^,  14  Dl 
46. 

The  price  actually  paid,  althoagb  paid  be- 
fore the  execution  of  the  deed,  when  the  land 
nuiy  have  risen  in  valne^  ia  the  beat  evidence 
of  its  value.    lb. 

The  measnre  of  damages  upon  the  breach 
of  a  covenant  of  warranty,  where  the  whole 
of  the  premises  ia  lost  by  failure  of  the  title^ 
is  the  consideration  received  by  the  warran- 
tor for  the  premises,  and  intereat^  Kutg  v. 
Kerr,  22  D.  777;  Dame  v.  Smkh,  48  D.  279. 

Rests  are  not  allowed  in  the  compntatioa 
of  this  interest.    Drew  v.  Towie,  64  D.  309. 

Upon  an  exchange  of  lands,  tiie  value  of 
the  tract  conveyed,  and  not  that  of  the  traek 
received,  is  the  criterion  of  dsmagea,  C^m^ 
mine  v.  Kennedy,  14  D.  45. 

The  measure  of  damages  for  breach  of  a 
covenant  of  warranty  ia  the  actnal  toes  te 
the  warrantee,  when  ascertained,  nnder  the 
occupying  claimant  laws  of  Ohia  Kmg  ▼• 
Kerr,  22  D.  777. 

Grantee  may  recover,  in  an  aetioQ  for 
breach  of  the  covenant  of  warranty,  where 
he  has  paid  off  a  mortgage^  to  prevent  actasl 
eviction,  the  whole  amount  of  the  mortcage, 
and  intmst  thereon,  where  it  waa  paid  be- 
fore the  trial,  even  though  it  waa  paid  after 
he  conveyed  the  estate  to  another,  who-  un- 
dertook to  pay  the  mortgage  as  part  of  the 
consideration  of  the  conveyanoa  Aftifrrcofc 
V.  Smiih,  66  D.  446. 

Counsel  fees  paid  by  the  pardiaser  nnder 
a  warranty  deed,  in  a  suit  to  gain  poasesaioa 
of  land  purchased,  cannot  be  recovered  in  a 
suit  against  the  grantor  for  damages  for 
breach  of  hia  warranty.  The  measure  ef 
damages  in  snch  a  case  ia  the  purchase- 
money  paid,  with  interest  from  the  date  ef 
the  deed.     Chragg  v.  Riekardeon,  71  D.  19a 

The  grantee  in  a  deed  with  oovenant  of 
general  warranty  may  recover  on  the  cove- 
nant for  inch  injnry  aa  he  anffera  by  reaeoe 
of  the  recovery  by  the  wife  of  the  grantor  of 
dower  in  the  proj^rty  ooaveyed,  the  right 
of  dower  not  naving  been  released  by  the 
deed.    Boeiwidt  v.  WilUamM,  85  D.  385. 

In  an  action  by  a  grantee  against  tiie 
l^rantor  for  breach  of  oovenanta  of  warranty 
m  the  eviction  of  the  grantee  by  a  mort- 
gagee,  —  Iteld,   1.  That  entry  of  the  mort- 

*  Measure  of  damages  on  hieaeh  of  eovenaot  el 
warranty,  see  notes,  1  IXtg  IS;  «  S.  TV-INl 
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gagae  for  fondoiiire  was  »  ■nffioient  eriction, 
witboat  Mtaal  outer;  and  2.  That  the 
moMiM  of  damage  waa  the  amount  of  the 
mortgaged  debt  and  interest  if  that  was  less 
than  the  faU  ralne  of  the  estate.  FwmoB  ▼. 
/HvyifH  80  R.  841. 

OOVBBTUSK 

DvuMtf  of,  lee  Hvsbamd  and  Wm,  29-36; 
LnoTiTioiia  oi  AcmoNS,  76. 

Conaolt  MiBKiAOi  Ain>  DnroBOi. 

OBEDIBrLITT. 

Of  witneseei,  generally,  see  Wim  iBsn,  HL 
Of  witneasoi,  comments  upon,  bj  jndge,  see 

Trui.,86. 
Of  witneesei,  how  far  looked  into  on  appeal, 

aeiAFMAi^fiS. 

OJtEDIT. 

Onaranfy  pi^'lfiUn  of,  eto.,  see  Quakaktt, 

16^17. 
[n  parbiership  aooounting,  see  Pabtnibshxt, 

64. 
H  third  person,  false  representations  as  to^ 

seeFBAVS^  4. 
rhat  proper,  on  acooonting  by  guardian,  see 

GUASDIAH  AlTD  WaBD,  30. 

rhat  to  be  allowed  to  representatiTesb  lee 
ExscvTOBfl^  eto.,  133. 

OBBDITOBS. 

isent  of,  to  assignment^  see  AflBioinf  nm, 

etc,  13i  14. 
f ignments  for,  parol  oridenee  to  explain, 

see  EvTDnvcm,  99. 
npetenoy  o^  as  witnesses,  see  Wirviaais, 

41. 
slaratioDS  o^  as  eridenoe^  see  Btidxhoi^ 

laa 

^  of  diasolntion  on  rights  o^  see  Ooft- 
roBATioif^  179. 

at  oi  inoprisonment  of  debtor  on  rights 
of,  see  Xjcpbisommsmt,  6. 
it  of  legacy  to^  see  LiOAOiBa,  16. 
'ling  bill  or  note,  when  may  sue  on  original 
iebt,  aee  Payment,  33. 
-able   interest  o^  in  life  of  debtor, 
NauBJkJXCK,  66, 

of,    paramount  to  rights  of  heir, 
JXKCOTOBS,  eto.,  105. 
r^^  when  fraadnlent  as  to,  see  Mort- 
AOBS»  22. 

»   to,  to  proceed  against  principal,  see 

JRKTTBHrP,   37. 

.oFy  liability  of  donee  to,  see  Qirra,  12. 
I,  rij^hts  of,  aee  Partnership,  II. 
I,  rights  of,  on  dissolution,  see  Part- 
Rsuir,  IV. 
dulent  gramton,  rights  of,  see  Fraui>- 

BNX  OOH  VBYANOES,  IL 

Vent  estates,  rights  and  remedies  o^ 
KxKOUTORS,  etc.,  189. 
ga£(or,  rights  of,  see  MoRTOAOn,  48. 
t  to  oreoUtor  of,  see  Patmbmt,  8. 


Position  oC  principal  debtor  as  towards,  see 

SaRETTSBIP,  24. 

Priority  among,  see  Creditors'  Suit,  20; 

Drbttor  and  Creditor,  17. 
Relation  between  debtor  and,  see  Dxbtor 

AND  Creditor. 
Release  by  one  of  soTeral,  see  Release,  4. 
Right  of,  to  redeem  from  ezeontion  sale^  see 

Execution,  147. 
Right  of,  to  redeem  from  mortgage  ssle^  see 

Mortoagbs,  123. 
Righte  of,  as  regards  soreties,  see  Surbtt- 

ship,  23-25. 
Rights  of,  as  respects  oommnnity  property, 

see  Husband  and  Wive,  87. 
Rights  of,  at  jndidal  sales,  see  Judicial 

Sale,  14. 
Rights  of,  in  insdven^  prooeedings,  see 

Insolyenct,  17. 
Rights  of,  nnder  assignments  for  their  bene- 

fit»  see  AS8I0MMENT8,  etc.,  43-46. 
Subrogation  of  surety  to  position  of,   see 

Suretyship,  13, 14, 
Sufficiency   of   delivery  ol   goods   sold  as 

a^^ainst,  see  Sales,  36. 
Validity  of  judgments  as  against^  aee  Judo- 

MENT,  43. 

Validity  of  sales  as  against,  see  Sales,  13, 14. 

When  may  apply  payments,  see  Debtor  and 
Creditor,  U. 

When  mortgage  fraudulent  as  against^  aee 
Chattel  MoirraAOBs,  31. 

When  title  to  goods  sold  passes  as  against, 
see  Sales,  69. 

Who  entitled  to  attaohment^  aee  Attach- 
ment, 6. 

Who  may  enforce  stockholder's  indiTidnal 
liabifxty,  aee  Corporations,  80,  81. 

Wife's  equity  as  against  creditors  of  hna- 
band,  see  Husband  and  Win,  26. 

OBEDITOBS'  SUIT. 

[Indudet  the  right  of  action  by  a  creditor  to 
reach,  and  apply  to  the  Mtisfaction  of  his  Juds- 
ment  or  other  similar  lien,  equitable  or  other 
saiets  of  the  debtor,  not  otherwite  lubject  to 
attachment  or  execution;  together  with  what 
properly  may  be  so  reached,  and  the  proper  pro- 
cedure to  obtain  inch  relief.] 

Appointment  of  reoeiTers  in,  see  Rboeiters, 
6. 

See  also  Fraudulent  Contetanoes. 

L  The  Right  of  AonoN;  Parties,  Era 
II.  What  Propertt  mat  be  Reached^ 
UL  Procedure. 

I.  The  Right  of  Action;  Parties,  Era 

1.  Jiuisdiction.  —  Where  a  debtor's 
body  is  exempt  from  execution,  the  court  of 
chancery  has  jurisdiction  to  oompel  a  dis- 
covery of  his  property,  so  that  it  may  be 
applied  in  satisfaction  of  liis  debts.  MUekeU 
▼.  BuTteh,  22  D.  669. 

Original  and  primary  jurisdiction  di  the 
oourt  of  chancery  was  m  jpenonam  merdy* 

rb. 
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This  jurisdiction  was  lone  exercised  by  a 
simple  attachment  against  the  "bodies  of  par- 
ties to  compel  obedience  to  the  orders  and 
decrees  of  the  court,     lb. 

Although  the  defendant's  property  is  be- 
yond the  reach  of  the  court,  so  that  it  can- 
not be  sequestered  or  taken  in  execution,  the 
court  does  not  lose  inrisdiotion  in  relation 
thereto,  if  the  defeuJUnt's  person  it  within 
the  jurisdiction.    lb. 

Defendant  may  be  compelled  to  bring 
property  in  dispute,  or  to  which  the  com- 
plainant claims  an  equitable  title,  within  the 
jurisdiction,  or  to  execute  a  sufficient  con- 
▼eyance  or  transfer  to  vest  the  legal  title 
and  possession  of  the  same  under  the  kx  loci 
rd  iUcB.    lb. 

Where  a  creditor  has  two  remedies,  as  at 
law  and  in  e<^uity,  he  is  not  entitled  to  both 
at  once,  and  is  bound  by  his  election  to  take 
one.  ifcGough  v.  Insurance  Bank  <if  Coium- 
bu$,  46  D.  382. 

The  garnishment  acts  of  Georgia  do  not 
take  away  the  jurisdiction  of  equity  by  ex- 
press terms  or  by  fair  implication;  still  if 
there  be  an  adequate  remedy  at  law,  a  bill 
in  equity  would  be  demurrable  on  that 
ground;  it  is  not  for  equity  to  anticipate 
that  the  common-law  remedy  will  not  prove 
effectual.     Jb. 

Where   chancery  has   Jurisdiction,  inde- 

gendent  of  all  circumstances,  and  in  the 
rst  instance  for  the  collection  of  a  debt, 
the  question  of  solvency  or  insolvency  could 
have  no  influence  with  the  court  in  the  de- 
termination of  the  cause.  Vnknown  Hdr$  ▼. 
KhnbaU,  58  D.  638. 

8.  Bights  of  action,  generally.*  — 
Where  a  creditor  has  exhausted  his  remedy 
at  law,  and  there  are  assets  belonging  to  his 
debtor,  which  he  cannot  get  hold  of,  equity 
will  assist  him  to  reach  and  subject  uiose 
assets  to  the  payment  of  his  judgment.  Jlc- 
Oough  ▼.  Inturanee  Bank  qfCoUmbus^  46  D. 
382. 

A  bill  to  set  asido  a  fraudulent  convey- 
ance, filed  by  those  who,  without  the  encum- 
brance of  such  conveysmoe,  are  undoubtedly 
entitled,  will  be  entertained  in  chancery. 
Crane  v.  Canklin,  22  D.  619. 

Supineness  of  a  creditor  in  remaining  in- 
active ten  years,  and  permitting  his  debtor's 
property  to  be  taken  under  junior  claims, 
precludes  the  former  from  obtaining  relief 
in  equity  against  a  volantary  conveyance 
made  by  the  debtor.  EiyUberger  v.  Jtibler, 
26  D.  192. 

A  suit  to  avoid  a  judgment  recovered  by 
the  defendant  against  her  husband,  and  the 
assignment  of  property  in  pursuance  of  it, 

*  Creditors'  bills  in  aid  of  executions,  generally, 
see  note.  90  D.  28t^-30i. 

On  Judgment  of  United  States  court,  see  note, 
9  D.  790-792. 

Suit  by  creditor  to  compel  payment  of  subscrip- 
tion to  stock  of  insolvent  corporation,  see  note, 
100  D.  it^^-oSJ. 


as  being  in  frand  of  the  plaintiff's  ri^ht^  ii 
a  revocatory  action,  within  the  meaou^  d 
the  Louisiana  oode.  Fmmntg  ▼.  OpmemJi^ 
80  D.  720. 

Every  device,  contrivance,  or  machinatioe 
b^  which  a  creditor  may  have  been  prsjm- 
diced  may  be  the  subject  ef  such  an 
Jb. 

In  eroditoTB'  suits  agaiasi  a 
when  an  ezecntion  at  law  has  been  retained 
unsatisfied,  the  creditors  may  proceed  l^  bill 
or  petition  in  equity  fear  a  seqnestratioa  of 
the  corporats  property.  The  remedy  by  faOl 
is  the  more  appropriate  when  it  is  intended 
to  charge  the  stockholders  and  directcnjper- 
sonally.  Judeon  ▼.  Boeme  Oalena  G».,  38  D. 
669;  kargom  t.  New  Tmk  B.  ML  Cbi,  40  D. 
2i4. 

A  judgment  ereditor  whose  lien  attadies 
to  unpaid  purchase-money  on  a  eontraet  ef 
sale  may,  by  a  proceediifs  in  the  natnre  ef  a 
creditor's  bill,  enjoin  subsequent  payments 

'  the  parties 


by  the  vendee  until  the  ri^ts  of 

are  determined.    FUlqi  v.  Jhrnean,  98  Dl 

337. 

A  creditor  Is  entitled  to  relief  ca  averring 
and  proving  that  his  debtor,  in  anticipatioB 
of  a  judgment  against   him,   frandnlently 
conveyed    his    property  to   another,  wfaie 
was  privy  to  the   fraud,  with  the  intent 
to  hinder  and  delay  the  creditor,  who  there- 
after obtained  judgment  and  levied  his  exe- 
cution on  the  property  in  the  bands  of  the 
fraudulent  grantee,  but  was  afterwards  in- 
duced to  release  the  levy  on  the  false  and 
fraudulent  representations  of  the  grantor, 
and  to  permit  his  judgment  to  become  barred 
by  the  statute  of  limitations  by  reason  of 
similar  false  representations  by  the  judg- 
ment debtor,  to  the  effect  that  he  had  ne 
property,  and  was  insolvent,  and  that  he  dis- 
covered the  fraud  but  jecently  before  the 
commencement  of  the  action.     ManhaU  v. 
Buchanan,  95  D.  95. 

The  law  affords  no  immunity  to  a  fraud- 
ulent debtor,  who,  by  his  deceitful  practices, 
induces  his  creditor  to  forbear  his  efforts  te 
collect  his  debt  until  after  it  has  beoosw 
barred  by  lapse  of  time.     /ft. 

8.  Exhauatingr  the  remedy  at  law.* 
—  Equity  is  ancillary  to  law  in  aiding  cred- 
itors by  judgment  and  execution  in  our  ova 
courts,  where  it  is  necessary  for  their  satis- 
faction.   McLure  v.  Benenu,  40  D.  437. 

Equitable  estate  is  subject  to  payment  sf 
creditor's  demands  only  after  the  legal  rem- 
edies have  been  pursued  to  every  araiUbU 
extent  without  success.  Thatnmmd  v.  Beete, 
46  D.  440. 

Equity  does  not  commonly  interfere  is  be- 
half of  a  creditor  until  he  has  perfected  ha 
right,  so  far  as  it  can  be  done,  at  law;  it  ii 
never  customary,  in  that  court,  to  interfers 

*  As  to  filing  a  bin  before  complainant  hates- 
bausted  his  vsmsdy  at  law,  see  notatt  ft- A 
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In  behalf  of  a  ereditor,  until  he  has  eatab- 

linbed  hif  claim  by  a  judgment  at  law,  or 

before  any  attachment  of  the  property  in 

dispute,  where  that  can  be  made.    £ke  ▼. 

Barnard,  50  D.  64. 
To  set  aside  a  fraudulent  conveyance,  the 

creditor  whose  demand  is  parely  legal  mnst 

first  obtain  a  jadsment  at  law,  and  then  re- 
sort to  equity.    iSat  this  rule  does  not  apply 

to  the  case  of  a  debtor  resident  out  of  the 

state.  8coU  v.  MeMiUen,  13  D.  239. 
The  complainant's  lien  on  lands  fraud- 

ulently  conveyed,  and   which  he  seeks  to 

subject  to  his  claim,  commences  with  the  lis 

f)endeni,  and  such  lien  is  not  defeated  by  a 

reconveyance  to  the  debtor  and  a  subsequent 

mortgage  by  him  of  the  lands  to  bona  fidt 

creditors,     lb. 
Where  a  creditor  elects  to  proceed  at  law 

to  enforce  his  rights,  and  has  partially  pro- 
ceeded, equity  will  not  interpose,  he  show- 
ing nothing  which  has  occurred  to  oust  him 
of  his  remedy  at  law.  McOmugk  ▼.  //is.  Bank 
qf  Coiumbu$,  46  D.  382. 

4.  Necessity  of  a  Judgment  at  law.— 
To  maintain  a  creditor's  bill,  the  complain- 
ant must  first  establish  his  claim  by  a  judg* 
inent  at  law.  Stone  ▼.  Manning,  36  D.  119; 
Brown  ▼.  Long,  36  D.  43. 

A  mere  creditor  having  no  lien  cannot 
pursue  his  debtor's  property  which  has  been 
transferred  to  a  thira  person.  He  must  ob- 
tain a  judgment  before  he  can  attack  a  trans- 
er  made  by  his  debtor.  Donaldson  v.  Bank 
/  Cape  Fear,  18  D.  577;  Alien  v.  Camp,  15 
}.  109;  Maesejf  t.  Oorton,  90  D.  287. 

A  creditor  must  first  obtain  a  judgment 
«fore  resorting  to  equity  to  reach  land 
raudnlently  conveyed  by  his  debtor,  and  in 
rder  to  reach  personalty  so  conveyed  must 
Iso  have  had  execution  issued;  but  this 
riuciple  does  not  apply  where  the  debtor 
ies  after  action  brought,  but  before  judg- 
leut  at  law,  and  the  answer  to  the  com- 
ainant's  bill  makes  no  such  defense.  Birely 

SiaUy,  25  D.  303. 

A  creditor  at  lar^e  or  before  judsment  is 
»t  entitled  to  the  interference  of  the  court 
'  injunction  to  restrain  his  debtor  from  dis- 
sing  of  his  property  in  fraud  of  the  cred- 
»r.  And  a  bill  filed  by  a  creditor  of  a  firm 
restrain  an  execution  creditor  of  an  indi- 
lual  partner  from  enforciuff  his  lien  upon 
;  partnership  property  forms  no  ex- 
ition  to  the  genend  rule.  MiUnig!U  v. 
Wi,  SS  D.  233. 

riio  judgment  mnst  be  produced,  to  entitle 
i,  claiuiin^  as  creditor,  to  impeach  a  con- 
azice  as  traudulent;  producing  copies  of 

execution  is  not  sufficient.  Sharp  v. 
'Jbi'ijfc,   14  D.  37. 

creditor  may,  without  a  judgment  at 
,  have  a   fraudulent  sale  set  aside  under 

Mississippi    statute   (How.    k   Hutch. 
OomsCock  V,  Rayford,  40  D.  102. 
be  la.w  ia  well  settled  in  Indiana  that  a 
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ludgment^  even  at  law,  need  not  be  obtained 
before  ffoing  into  chancerv  for  the  colleotioo 
of  the  debt  where  the  debtor  is  dead.  Om' 
knoum  HHtm  v.  Kimball,  58  D.  638. 

A  creditor  need  not  have  judgment  at  law 
to  maintain  bill  against  a  trustee  for  credi- 
tors of  the  debtor  to  prevent  the  trustee  from 
abusing  the  trust,  and  appropriating  the 
trust  fund  to  himself  or  to  the  debtor,  where 
such  bill  is  filed  on  behalf  of  the  plainti£^ 
and  all  other  creditors  who  choose  to  come 
in  with  him  under  the  decree  and  prove 
their  debts.     Miller  v.  Davidson,  44  D.  715. 

The  rule  that  a  party  must  establish  his 
debt  by  judgment  before  he  can  come  into 
equity  is  confined  to  creditors  who  are  seek- 
ing the  aid  of  equity  in  the  collection  of 
their  debts,  on  the  sround  of  imposing  on  an 
equitable  interest  the  liability  which  would 
attach  at  law  on  a  similar  legal  interest. 
Bi-Utain  v.  Quiet,  62  D.  202. 

The  rule  does  not  apply  to  a  case  where  a 
surety  who  has  paid  the  debt  of  his  principal 
seeks  afterwards  to  that  extent  to  enjoin 
the  collection  of  a  judgment  obtained  against 
him  by  his  said  principaL     lb. 

Creditors  need  not  have  judgment  against 
an  insolvent  debtor  before  suins  in  equity  te 
reach  his  interest  in  property  held  under  a 
marriage  settlement  m  trust  for  the  joint 
use  of  himself  and  wife,  eto.  KempUm  v. 
HaUoweU,  71  D.  112. 

A  creditor  obtaining  a  lien  by  attachment 
is  entitled  to  file  a  creditor's  bill  without 
waiting  for  judgment  and  execution.  Conroif 
V.  Woods,  73  D.  605. 

5.  Sufficiency  of  Judgment  at  law.  — 
When  a  creditor  has  established  his  debt  by 
judgment  at  law,  in  such  a  mode  as  to  show 
that  it  is  an  ascertained  and  fixed  debt,  and 
the  property  of  the  debtor  has  been  placed 
in  so  peculiar  a  condition,  by  frau anient 
conveyance  or  otherwise,  or  is  of  such  a  n  i- 
ture  that  it  cannot  be  subjected  to  an  exa- 
cution  at  law,  then  relief  may  be  had  by  the 
creditor  in  a  court  of  chancery.  Snodgrass 
V.  Andrews,  64  D.  169. 

Creditor  who  has  reduced  his  debt  to 
judgment  in  a  federal  court  held  within  the 
state  may  maintain  a  bill  in  the  state  courts 
to  annul  the  debtor's  fraudulent  conveyance 
of  his  property.  BuUiU  v.  Taylor,  69  D. 
412. 

Equity  will  not  interpose  to  aid  creditors 
by  a  foreign  judgment  on  the  ground  of 
necessity,  where  the  necessity  arises  from  a 
defect  in  the  law  of  the  country  to  which  all 
the  parties  belong.  McLurt  v.  Benceni,  40 
D.  437.' 

6.  Necessity  that  execution  issue.  — 
Judgment  creditors  must  exhaust  their  legal 
remedies  by  execution  before  they  can  ob- 
tain the  interposition  of  equity,  unless  their 
debtor  is  iusiolvent,  or  has  no  visible  prop- 
erty.    Broton  v.  Long,  36  D.  43. 

A  judgment  creditor,  having  proceeded  te 
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execution,    may  retort  to  equity  to  reach 

Sroperty  not  in  itself  liable  to  execution. 
atidler  Y.  PtUU,  19  D.  399. 

Injunction  against  the  debtor's  disposing 
of  his  property  lies  in  such  a  case,  after  the 
return  of  the  execution  unaatisfiedL     lb. 

A  creditor  having  obtained  a  specific  lien 
en  property  subject  to  execution,  by  issuing 
his  execution,  may  file  a  bill  here  to  remove 
ft  fraudulent  obstruction  to  the  sale.  Beck 
T.  Burden,  19  D.  436. 

A  judgment  creditor  may  set  aside  a 
fraudulent  conveyance  which  prevents  the 
legal  lien  of  the  judgment  from  operating 
upon  the  property,  without  the  return  of  ex* 
ecution  nulla  bona.  The  oreditw  need  only 
proceed  at  law  so  far  as  to  obtain  a  complete 
title,  and  a  judgment  which  acts  as  a  lien 
upon  the  property  sought  to  be  charged 
would  be  sumoienii  yommt  ▼•  Htnderton, 
90  D.  351. 

7. and  be  returned  unsatisfied. 

—  To  entitle  a  judgment  creditor  to  relief 
in  equity  to  obtain  payment  of  his  judgment, 
on  tne  ground  that  he  has  exhausted  his 
remedy  at  law,  he  must,  by  his  bill,  show 
affirmatively,  if  the  judgment  is  one  upon 
>  which  execution  may  be  issued  to  any  county 
in  the  state,  that  he  has  issued  execution  to 
the  county  where  the  defendant  then  resided, 
which  execution  was  returned  unsatisfied, 
or  must  show  a  legal  and  sufficient  excuse 
for  not  doinc  so.  Reed  v.  WheaUm^  34  D. 
360.  S.  P.,  Seek  ▼.  BurdeU,  19  D.  436;  Fas- 
ter  V.  Henderson,  90  D.  351;  Baxter  v.  Moeet, 
52  R.  783.  But  though  this  is  the  general 
rule,  it  has  been  somewhat  relaxed  by  mod- 
ern decisions  in  some  of  the  states.  Heyne- 
man  v.  Dannenberg,  65  D.  519. 

A  bill  filed  before  the  actual  return  of  the 
execution,  in  such  a  case,  is  premature. 
Beck  V.  BurdeU,  19  D.  436. 

A  sj^ecific  lien  on  property  not  liable  to 
execution  is  not  obtained  by  the  issuing  or 
return  of  an  execution,  but  only  by  filing  a 
bill  in  equity  aftor  the  execution  is  returned 
unsatisfied.  Beckr.  BurdeU,  19  D.  436;  Ed- 
mesion  v.  Lyde,  19  D.  454. 

A  subsequent  assignment  by  the  debtor 
does  not  divest  the  lien  so  acquired.  Edmei- 
Urn  V.  Lyde,  19  D.  454. 

Aftor  a  return  of  his  execution  unsatisfied, 
a  creditor  may  reach  his  debtor's  equitable 
estato,  either  by  filins  a  bill  in  his  own 
name,  or  in  behalf  of  himself  and  all  other 
creditors  in  a  like  situation  who  may  choose 
to  come  in  under  the  decree,  or  by  joining 
in  a  suit  with  such  other  creditors.  ^  lb. 

The  creditor  must  have  a  judgment  and 
execution  unsatisfied,  to  maintain  a  creditor's 
bill  to  reach  equitable  estato  of  the  debtor 
not  subject  to  execution  at  law,  but  a  judg- 
ment only  is  necessary  to  maintain  a  bill  to 
remove  a  fraudulent  encumbrance  out  of  the 
way  of  the  creditor's  execution.  Miller  ▼. 
Davkkon,  44  D.  715. 


Execution  must  be  retorned  nnsstitfiH 
before  a  creditor's  bill  can  be  filed  under 
2  New  York  Revised  Statotee,  eections  38. 
39,  to  oompel  a  discovery  of  a  jadfuient 
debtor's  property,  but  those  seeiions  oo  not 
affect  the  common-law  powers  of  a  ooort  e( 
chancery  as  to  fraudulent  trnsto  and  eon- 
veyancea^  and  a  judgment  creditor  may,  in- 
dependently of  the  statute,  maintain  a  UH 
to  set  aside  a  fraudulent  ooDveyeaoe  by  his 
debtor,  although  he  may  also  nave  a  legal 
remedy  by  levy  and  sale.  ChnMtawqms  (M. 
BankY.WhUe,57D.U2. 

If  judgment  has  been  obtained  by  a  credi- 
tor against  the  administratrix  of  his  debtor, 
and  execution  iuned  and  retamed  mmUa 
bona,  he  may  go  into  equity  to  remove  ob- 
structions to  the  enforcement  of  his  jnd^ 
ment  by  setting  aside  fraudulent  convey aoces 
of  the  debtor.  Bnodffram  r.  Andrew§,  64  D. 
169. 

8.  Who  may  file  a  creditor's  taiU. « 
A  judgment  creditor  may  file  a  bill  to  sub- 
ject an  equitable  interest  of  his  debtor  te 
the  parent  of  his  debt,  and  also  to  remove 
impediments  to  a  sale^  at  ito  value,  of  sa 
estato  which  may  be  reached  by  JUri  /adm. 
Darffon  v.  Wctring,  46  D.  234. 

An  attaching  creditor  hss  sncb  a  lira 
upon  goods  attached  as  a  court  of  equity  will 
recognize  in  order  to  investigato  whether  s 
oonvevance  was  fraudulent,  or  a  confessios 
of  judgment  not  made  in  good  faith,  where 
such  conveyance  or  confession  affected  the 
property  attached.  Bunt  v.  /VeU,  57  D.  365. 

Judgment  and  execution  creditors  may 
maintuna  bill  in  equity  to  remove  fraui- 
ulent  encumbrances  placed  by  a  debtor  on  his 
property,  in  order  toat  suoh  property  may 
be  appropriated,  free  from  snch  fraudalent 
encumbrances,  te  the  satisfaction  of  the 
creditor's  judgment.  Dutdtam  r.  Cox,  G4  0. 
460. 

One  who  claims  an  indebtedness  arising 
out  of  contract,  which  is  void  or  ^;aiQst 
public  policy,  is  not  a  creditor  witbm  the 
meaning  of  the  statute  concerning  fraudoleat 
conveyances.  Brugaermam  v.  Soerr,  82  D. 
97. 

0.  Wlio  may  unite  as  plaintiift.  ~ 
Two  creditors  may  unito  in  a  bill  to  vacate  a 
conveyance  by  their  debtor  as  frandul«tit 
and  void,  under  the  statute  of  Elizabeth. 
Bireiy  v.  SUxnley,  25  D.  303. 

In  a  bill  by  a  creditor  to  set  aside  convev- 
ances  of  a  debtor  as  fraudulent,  aoot'.ier 
creditor  of  the  same  debtor,  thoueh  he  his 
no  interest  in  the  same  debt,  may  oe  joined 
as  a  co-complainant;  and  although  a  creilitor 
must  generally,  in  such  case,  show  that  be 
has  bMU  adjudged  a  bona  ide  creditor,  anil 
that  he  has  exhsusted  the  legal  means  of  en- 
forcing his  judgmenti  yet  a  surety  who  hse 
paid  money  to  the  use  of  ^e  debtor  may.  te 
avoid  multiplicity  of  suits,  join  with  another 
creditor  whoee  debt  has  beea  establish«i  by 
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{ndgment,  and  who  shown  that  he  has,  with- 
001  effect^  axhsusted  all  legal  means  for  en- 
forcing it;  bat  he  cannot  join  in  such  bill  a 
proceeding  for  foreolosnre  of  a  mortgage 
irhich  has  no  oonneotion  with  the  convey- 
inces  longht  to  be  set  aside.  WaOer  v.  Todd, 
28D.  M. 

A  bill  by  u  attaohm|;  creditor  to  have  a 
tODveyanoe  and  confession  of  Judgment  set 
ksideaa  frandolent  may  be  joined  in  by  other 
rediton  of  the  defendant  who  contribute  to 
he  expenaes  of  the  suit,  and  must  show  for 
rhat  the  attachment  was  issued,  that  it  was 
lecnted,  and  upon  what  property,  and  the 
efeadant  in  attachment  must  be  made  a 
irtv  to  the  rait  Hnni  v.  field,  57  D.  366. 
10.  PartiM  defendant.  —  Where  a 
ibtor  has  fraudulently  assigned  property, 

that  he  has  no  legal  or  equitaole  claim 
ainst  the  assignee,  the  latter  must  be  made 
party  to  the  suit  to  reach  such  property. 
tmeston  r,  Lyde,  19  D.  454. 
A  legal  or  equitable  interest  retained  by 
)  debtor,  in  such  a  case,  may  be  transferred 
the  complainant  or  to  a  receiver  under  the 
;ree  of  tne  court,  and  the  assignee  need 
;  be  a  party.  Ih. 
L  bill  filed  to  subject  the  equitable  estate 

I  deceased  debtor  to  the  payment  of  a 
gment  should  make  the  executor  or  ad- 
istrator  of  said  deceased  a  party,  or  if 
e  had  been  appointed,  it  should  so 
;e.  Unknown  Heirs  v.  KimbaU,  58  D.  638. 

What  Pbofkbtt  mat  bs  Rbaohkd. 

1.  In  gen«raL  ^  Creditor's  bills  to 
!i  and  discover  the  property  of  the 
or,  placed  in  the  hands  ox  others,  may 
laintsined.     M/otet  t.   Feihw,  15  D. 

nitjr  eannot  eubject  stock  held  by  a 
nent  debtor  in  an  incorporated  company 
e  payment  of  the  judgment,  after  the 

II  of  an  execution  unsatisfied  at  law. 
I  T.  Oldhmn,  27  D.  458. 

ait  bj  a  creditor  to  set  aside  a  fraadu- 
eod  givee  to  the  complainant  a  hen  on 
nd,  which  will  not  be  defeated  by  a 
de  sale  by  the  defendant;  nor  by  a  sale 
execution  on  the  judgment  of  another 
»r.  The  purchaser  under  the  execu- 
f^ndenie  iUe,  will*  in  such  a  ease,  be 
tched  by  the  purchaser  under  the  de- 
nd  the  chancellor  will  compel  him  to 
lev  the  piweesaion.  Bargan  v.  Waring, 
.34. 

interest  of  one  of  several  co-distribu- 
an  intestate's  estate  may  be  charged, 
eery,  by  a  judgment  creditor,  for  the 
t  of  his  debt;  but  in  order  to  do  this, 
fspensably  necessary  that  the  chan- 
lould  proioeed  to  make  a  final  settle- 
tha  administration,  and  separate  the 
>f  tli«  Judgment  debtor  from  the  re- 
of  thm  astate  before  a  final  decree 
eondenming  suoh  portion 


to  the  payment  of  the  demand.     Lang  ▼. 
Brown,  56  D.  244. 

19.  Equitable  interests  and  choses 
in  action.* — Every  species  of  property  of 
a  debtor,  including  debts,  choses  iu  action, 
and  equitable  rights,  may  be  reached  and 
sold  under  a  decree  of  this  court,  and  the 
purchaser  will  be  protected.  Edmeston  v. 
Lyde,  19  D.  454;^  Lang  v.  Broum,  56  D.  244. 

The  pre-existing  equitable  estate  of  a 
grantee  is  not  afifected  by  failure  to  record 
his  leg^  title.  It  is  good  in  equity  against 
creditors  of  his  grantor  obtaining  judsments 
after  the  purchase  by  the  grantee.  WUhen 
V.  Carter,  60  D.  78.    . 

Eouitable  interests  of  a  debtor,  as  unpaid 
purcnase-money,  may  be  subjected  in  equity 
to  his  debts.     /&. 

A  creditor  subjecting  nnpaid  purchase- 
money  to  payment  of  debts  due  him  will  be 
preferred  to  an  assignee  of  it  taking  after  the 
judgment  was  rendered,     lb, 

Suitable  interests  are  subject  to  payment 
of  debts,  though  the  mode  of  procedure  for 
the  relief  of  the  creditor  is  different  from 
that  against  legal  estates,  heath  v.  Bishop, 
55  D.  654. 

Only  a  vested,  determinate,  equitable  in* 
terest;  with  present  right  of  enjoyment  in 
severalty,  ii  subject  to  the  rights  of  a  cred- 
itor,   lb. 

In  the  abaenee  of  fraud,  tmat;  or  other 
ground  of  equitable  relief,  or  special  statu* 
tory  jurisdiction,  judgment  creditors  eannot 
reach  choses  in  action  of  their  debtors  by 
equity  prooeedinga  Cfreens  ▼.  Keens,  61  R. 
400. 

Where  an  Insolvent  takes  out  a  i>olicy  of 
insurance  on  his  life  tor  the  benefit  of  hie 
wife  and  children,  his  creditors  can  recover 
only  the  amount  of  the  premiums  paid  by 
him  subsequent  to  his  insolvency.  Central 
Nat.  Bank  v.  Hume,  61  R.  780. 

18.  Property  held  in  trust.  — Prop- 
erty, with  present  right  of  several  enjoyment 
as  to  either  the  eorpus  or  the  income,  cannot 
be  given  to  and  enjoyed  by  one  and  not  be 
liable  for  the  payment  of  his  debts.  Heath 
V.  Bishop,  65  D.  654. 

Where  a  gift  of  slaves  was  made  to  a 
trustee,  in  trast,  "to  pa^  over  to,"  etc,  the 
net  profits  or  income  arising  from  the  labor 
or  hire  of  the  same  "for  the  better  support 
and  maintenance  of  the  said,"  etc.,  with  the 
remainder  in  fee,  after  the  death  of  the 
donor,  subject  to  the  condition  that  t  le  trus- 
tee shall  permit  the  donor,  "if  it  shall  be 
absolutely  necessary  for  his  support,  to  use, 
keep,  and  enjoy  the  said  slaves  during  his 
natural  life,"  etc.,  donee  not  having  property 
upon  which  executions  against  him  could  be 
levied,  —  held,  1.  That  the  property  described 
was  liable  for  donee's  debts;  2.  That  the 
proper  mode  of  procedure  by  creditors  to 

*  Choses  in  action,  bow  far  subject  le  eredltor's 
fulfe,  see  note,  14 IXM3,  b4M, 
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enforoe  their  rights  was  by  oreditor's  bill, 
thus  permittinff  a  distribntioii  amon^  the 
ereditors  aoborcung  to  their  respeotiTe  rights. 
/ft. 

A  oreditor*s  Inll  lies  to  reach  a  debtor's  in- 
terest in  a  trust  land  after  the  return  ol  an 
ezecntion  unsatisfied  at  law;  but  not,  it 
seems,  under  the  New  York  Revised  Stat- 
utes, in  case  of  a  trust  fund  created  hj  or 
Srooeeding  from  any  other  person  than  the 
ebtor.  Bramhallr,  Fenrii,  67  D.  113;  Orx^ 
▼.  B&nneU,  88  D.  236. 

A  trust  arising  out  of  a  fund  proceeding 
from  a  third  person,  intended  to  secure  the 
debtor  support,  is  not  absolutely  exempt 
from  equity  jurisdiction,  under  the  New 
York  l^slation,  but  is  subject  to  the  same 
eonditions  under  which  other  trust  property 
may  be  enjoyed  by  a  debtor  secure  from  the 
attacks  of  his  creditors.  Orafr,  BomieU, 
88  D.  236. 

The  surplus  only  of  a  trust  fund  for  sup- 
port of  the  debtor,  after  providing  for  sup- 
port, oan  be  reached  hj  his  creditors,  under 
the  New  York  legislation.    /&» 

in.    PBOOSDir&B. 

14.  Form  and  requisites  of  the  bill 
or  petition.  —  The  allegation  that  complain- 
ants proceed  on  behalf  of  themselves  and  other 
creditors  is  unnecessary  where  the  prayer  is 
that  the  property  be  sold  for  the  benefit  of 
the  creditors.     Birely  v.  Sialey,  25  D.  303. 

A  bill  which  alleges  that  complainants 
fear  that  their  debtor  will,  if  allowed  to  col- 
lect certain  assets,  apply  them  to  the  pay- 
ment of  other  liens  having  no  priority  over 
theirs,  but  which  alleges  no  fraud  on  the 
part  of  the  debtor,  or  combinatioa  between 
nim  and  any  other  creditors,  charges  no  is- 
suable fact  which  would  justify  the  interpo- 
sition of  a  court  of  e<mity.  McOcugh  ▼. 
/iw.  Co,  qfColumbui,  46  D.  382. 

A  bill  filed  against  unknown  heirs  should 
contain  an  affidavit  that  such  heirs  are  un- 
known, as  required  by  statute.  Unknown 
Heira  v.  KimbaU,  58  D.  638. 

A  creditor  who  has  obtained  judgment 
against  his  debtor,  in  order  to  maintain  a 
b^  for  relief  against  fraud aleat  dispositions 
bv  such  debtor  of  any  particular  portion  of 
his  property,  must  show  that  such  disposi- 
tion embarrasses  him  in  obtaining  satisfac- 
tion of  his  debt,  and  facts  must  be  stated 
from  which  at  least  it  may  be  inferred  that 
tiie  aid  of  a  court  of  equity  is  required  to 
give  the  judgment  its  legal  and  full  effect. 
Dunham  v.  Cox,  64  D.  460. 

A  bill  to  set  aside  deeds  of  gift  made  at 
various  times  to  defendants,  the  several 
ehildren  of  a  debtor,  is  not  objectionable  on 
the  ground  of  multifariousness.  WiUiamt  v. 
Neel,  73  D.  94. 

An  averment  of  issuance  of  execution  and 
return  of  no  nroperty,  etc.,  is  not  necessary 
in  a  petitioa  oy  a  Judgment  creditor,  under 


the  Ohio  code,  to  set  aside  a  franduleat 
and  subject  the  land  to  the  payment  of  his 
judgment  if  the  fact  of  no  propsrty  is 
averred.  The  fact  of  no  property  in  the 
judgment  debtor,  and  not  the  return  upon 
execution,  is  made  the  basis  of  the  aetaoa. 
Bomber^er  v.  Turner,  82  D.  438. 

The  insolvency  of  oo-iudgment  debtors 
need  not  be  averred  in  a  bill  to  set  aside  a 
fraudulent  conveyance  of  one  inaolvent  judg- 
ment debtor,  if  execution  has  been  levi^ 
upon  the  property  fraudulently  oonveyed. 
To  justify  such  levy,  it  is  not  necessary  te 
show  that  there  is  no  other  proper^  which 
cannot  be  levied  upon.  Though  property 
fraudulently  conveyed  may  be  sola  under 
execution  at  law,  yet  equity  will  not  require 
the  creditor  to  sell  a  doubtful  or  obetmcted 
title,  but  will  set  aside  the  conveyanei^ 
and  remove  the  obstruction  to  a  bar  salsk 
Vaaser  v.  Hendermn,  90  D.  351. 

10.  The  answer,  and  what  may  tie 
set  np  in  defense.  —  Want  of  an  allega- 
tion that  complainants  were  creditors  at  the 
time  of  filing  their  bill  is  obviated  by  aa 
answer  substantially  admitting  tiiat  they 
were  creditors.     Birely  v.  BuUtff,  25  D.  303. 

Objection  raised  for  the  first  time  fin  the 
appellate  court,  after  a  trial  on  the  merits 
that  a  creditor,  seeking  to  vacate  a  fraodu- 
lent  conveyance  by  his  deceased  debtor  of 
his  realty,  has  not  alleged  or  shown  that  he 
obtained  a  judgment  m  the  debtor's  life- 
time, will  be  reluctantly  listened  to^  aad 
the  court  will  be  astute  to  disoover  a  method 
of  frustrating  it.     /&. 

Where  the  inference  that  there  is  no  per- 
sonal representative  against  whom  judgment 
could  have  been  obtained  in  such  a  case,  sni 
that  there  are  no  assets,  is  justified  by  all 
the  circumstances,  the  objection  raised  first 
in  the  appellate  oourt,  that  the  complainant 
has  not  shown  a  judgment,  and  that  the  per^ 
sonal  representative  has  not  been  mads  a 
party,  will  be  deemed  obviated.    Ih. 

Complainant  would  not  be  required  to  take 
out  letters  of  administration  himself  in  sack 
a  case  before  bringing  suit,  since  he  ooold 
take  no  proceedings  against  himselL     Ik, 

A  general  replication  in  a  creditor's  sni^ 
to  an  answer  which  alleges  an  immaterial 
objection  to  the  judgment  on  which  the  suit 
is  founded,  is  not  a  waiver  of  the  compUin* 
ant's  rieht  to  rely  on  the  judgment  as  aa 
estoppel;  he  may,  in  such  a  case,  except  te 
the  answer,  but  is  not  bound  to  do  sol 
Cande€  ▼.  i^oitl,  51  D.  294. 

Parties  may  go  behind  Judgment  is  an 
action  by  a  judgment  creditor  to  set  aside 
conveyances  of  his  debtor's  real  estate  as  be- 
ing a  fraud  on  creditors,  and  may  inqnirt  as 
to  the  validity  of  the  indebtedness  spoo 
which  it  is  based,  and  whether  it  existed  at  the 
time  the  conveyances  were  made.  Bntgger^ 
man  v.  Hoerr,  82  D.  97. 

Heira  ef  frsadnleat  gcaatoe  el  lu4 
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hKr%  innooenily  mad«  improvements  while 
1b  potMasion,  and  paid  the  taxes  for  seTeral 
yean,  are  entitled  to  compensation  for  their 
•zpenditnres  in  a  suit  in  equity  by  a  creditor 
«l  the  grantor,  to  snbjeot  the  land  to  the 
payment  of  his  judgment,  against  the  gran- 
tor; and  an  answer  setting  out  such  ezpendt- 
tores,  and  asking,  in  case  the  deed  be  set 
•side,  for  the  ascertainment  of  the  amount 
thereof,  and  its  payment  out  of  the  proceeds 
«l  the  sale,  is  good  on  demurrer.  Bamberger 
▼.  Turner,  82  D.  438. 

16.  Thehaaring— Proof  of  dainui.— 
A  fund  realized  on  vacating  a  fraudulent  con- 
veyance, at  the  suit  of  one  or  more  creditors, 
li  retained  in  court  until  all  the  creditors  are 
notified  to  come  in  and  assert  their  claims. 
Birtip  V.  Stakf,  26  D.  803. 

Wbwe  a  bill  is  filed  by  one  creditor,  or  a 
few  in  behalf  of  all,  all  are  allowed  to  come 
In  under  the  decree,  prove  their  claims,  and 
have  them  paid  in  the  course  of  administra- 
tion.    Unknown  Heire  v.  Khnball,  68  D.  638. 

Bquity  has  allowed  a  creditor  who  has 
fiuled  to  preeent  and  prove  his  demand, 
before  the  day  appointed  in  the  order  calling 
in  ereditors,  to  oome  in  with  his  claim,  at 
any  time  before  the  actual  distribution  of 
the  assets,  upon  his  contributing  his  fair 
proportion  of  the  expenses  of  the  suit;  but 
the  creditor  is  not  entitled  to  protection  if  he 
is  guilty  of  laches  in  filing  his  petition.  3x 
parte  Nayler  v.  SmUh,  78  D.  467. 

17.  Bvideinoe,  md  burden  of  proot— 
Creditors,  in  order  to  attack  a  sale  on  the 
ground  of  fraud,  must  prove  their  debts. 
Banford  Mfg.  Co.  t.  Wiggin,  40  D.  198. 

Where  a  grantee,  in  answer  to  a  bill  filed 
by  his  grantor's  creditor,  charging  that  the 
conveyance  was  fraudulent;  and  embraced 
all  the  debtor's  estate,  denies  such  allegation, 
and  avers  that  the  debtor  had  other  estate, 
in  a  particular  county,  sufficient  to  pay  the 
complainant,  the  bniden  is  on  him  to  prove 
that  fact     Birei^  v.  Staiey,  26  D.  303. 

Production  of  oonvevanoes  without  prov- 
ing the  existence  of  the  property  ana  the 
grantor's  titie  or  possession,  or  the  grantor's 
possession  thereot,  is  wholly  insnfScient  to 
support  such  allegation.     76. 

An  answer  that  the  grantor  had  other 
estate  is  no  bar  to  a  decree  in  favor  of  the 
complainant,  in  such  a  case,  unless  it  is  also 
alleged  that  such  estate  was  sufficient  to  pay 
not  only  the  complainant^  but  all  the  credi- 
tors of  the  grantor.     /& 

Judgment  is  conclusive  evidence,  in  a 
creditor's  suit  founded  upon  it,  as  against 
ether  creditors  of  the  debtor,  that  the  plain- 
tiff is  a  creditor,  and  to  the  amount  awarded 
him  by  such  Jndffment;  unless  it  is  impeached 
for  fraud  or  CMlasion.  Oamiu  v.  Lord.  61 
D.  2M. 
Judgment  will  be  premmcd  regularly  ob- 
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tained  hy  a  creditor  coming  into  equity  to 
enforce  it,  after  an  ineffectual  attempt  to 
collect  it  at  law,  and  it  will  not  be  inquired 
into.     Schley  v.  Dixon,  71  D.  121. 

18.  Incidental  matters  of  practice.* 
—  Sale  of  realty  may  be  decreed  in  a  credi- 
tor's suit  against  heirs  and  devisees,  before 
the  cause  b  regularly  set  down  for  hearing, 
where  the  claim  has  been  distinctly  estab- 
lished, in  whole  or  in  part,  and  the  insuffi- 
ciency of  the  personal  estate  has  been  shown 
or  admitted.     Campbell's  Ccue,  20  D.  SCO. 

Leave  to  amend  a  bill  so  as  to  make  it  a 
creditor's  bill  will  be  granted  at  any  time. 
WUUams  v.  Nf^el,  73  D.  94. 

Where  several  creditors'  bills  are  instituted 
by  different  creditors,  all  will  be  stayed  but 
one,  and  all  the  creditors  will  be  allowed  to 
come  in  under  the  decree  in  that  suit,    lb, 

10.  The  deorce,  and  how  enforced. — 
The  decree  in  a  creditor's  suit,  brought  to 
set  aside  an  assignment  of  realty  for  fraud 
against  creditors,  is  not  limited  to  adjudging 
the  assignment  void,  but  may  order  the 
debtor  and  his  fraudulent  assignee  to  convey 
the  lands  to  a  receiver;  and  such  receiver 
may  be,  in  due  course,  empowered  to  sell  for 
complainant's  benefit.  Chaukutqae  Co.  Bank 
V.  WhUe,  67  D.  442. 

90.  Priority  among  creditom.— Judg- 
ment creditor  first  filing  his  bill  to  reaca 
property  not  subject  to  execution  at  law  ob- 
tains a  preference.  Ooming  v.  Whke,  22  D. 
669. 

Debtor  has  no  right  to  object  that  there 
are  other  creditors  who  also  have  executions 
unsatisfied.    lb. 

Filing  of  a  bill  by  a  creditor  operates  as 
an  attachment,  under  the  revised  statutes, 
upon  property  not  subject  to  levy  at  law.  Ih. 

Creditors  must  be  paid  according  to  the 
seniority  of  their  judgments,  out  of  the  fund 
pursued  if  land,  and  according  to  the  priority 
of  delivery  of  their  executions  to  the  sheriff 
where  the  property  is  personal,  if  their  claims 
to  relief  rest  upon  their  liens,  which  is  not 
free  from  doubt.    Birely  v.  Staley,  26  D.  3a% 

Creditor  obtaining  judgment  after  the 
fraudulent  grantor's  death,  against  his  per- 
sonal representative,  has  no  priority  in 
equity,  in  Maryland,  over  simple  contract 
creditors.     7  6. 

All  creditors  without  judgments,  obtained 
in  the  grantor's  lifetime,  come  in  mni  paenu 
lb. 

OBEW. 

Of  vessel,  competency  ol^  is  witnesses^  sec 

WrmusBs,  47. 
Warranty  of  seaworthiness  in  respect  to^  see 

IXSUKAKCX,  109. 


Charges  elt  when  actionable,  see  StAUDBiy 

*  Reoelven  In  creditors'  suits,  appdatBicBt  satf 
powcis  o^  see  not%  m  Ik  WHUL 


0RIM1E— ORIMINAL  LAW,  L 
For  Ind«z  to  Koto*  In  Amorlean  DocIsIobs  and  Amorfonn  Koporti,  000  vp» 

Oonstitationalitj  of  statutes  regulating  pnn- 

iahment  for,  see  Statutes,  31. 
Of  ag«nt^  when  bind  principal,  see  Aoevct, 

79. 
Of  temuit^  liaHlity  of  maatar  for,  aaa  Misnii 

AND  SlKTAVT^  12. 

Of  wife,  liabilitir  of  hiulMnd  for,  aaa  Hua- 
MAM9  AHD  wm,  28. 

OBnCOrAIi  OOWBBSATIOir.     . 
Aaiiona  for,  aaa  Hvsbakd  and  Wif^  ft. 

OBncorAii  JUBiBDicnov. 

8tnta  ooorta  of,  aaa  Gousn,  16. 

OBIMHrAIi  liAW. 

rinehidfli  the  aeneiml  principles,  merely,  of 
enminal  law  and  criminal  Juriidietion;  the  de> 
ienaes  aTallable  to  the  acciued;  and  decltions 
relatiTe  to  minor  and  statutory  offSnses,  which  are 
not  made  distinct  titles  in  the  Digest  t  ases 
relating  to  offenses  of  common  occurrence,  and 
their  prosecution,  are  nnder  the  titles  of  such 
offsnses,  respectlTcly,  and  decisioDs  respecting 
the  criminality  of  particular  classes  of  persons, 
or  persons  acting  in  a  fldnclary,  official,  or  other 
representative  capacity,  are  under  the  titles  of 
lacb  persons,  Tocations,  or  relations.] 

Adulteration  of  milk  and  hnttar,  aaa  Aditl* 

TXRATIOM,  eto.,  1,  2. 
AdTortising  a  lottery,  and  sailing  tiaketa, 

aee  LarrsRiBs,  6,  7. 
Altering  cattle-brauda,  aaa  Anijcau^  22. 
Appeals  in  oriminal  cases,  see  Appkal,  V. 
Arrest  for  crime,  see  Arrist,  IL 
Arraat  of  judgment  in  ariminal  eaaaa^  aaa 

Judgment,  116. 
Binding  over  witnesaas  to  appear,  aaa  Wir- 

NI88B8,  4^ 

Burden  of  proof  in  eriminal  trials,  aaa  Bti- 
DBNCi,  78,  79. 

Compelling  attendanoe  of  witneasaa  for  de- 
fense, see  W1TNE88B8,  8. 

Competency  of  husband  and  wife  aa  wi 
see  Wmrxaan,  67. 

Competency  of  partiea  in 

WITNI88I8,  26. 

Coata  in  oriminal  caaes,  aaa  Cosn,  28. 
Criminal  jurisdiction  of  oourta  of  admiralty, 

aee  Admiiultt,  8. 
Gtiminal  jurisdiction  of  jnatiooi^  aee  JuariOB 

OF  THE  PXACI,  12. 

Criminal  procedure  in  justicea'  oonrti^  aaa 

JUfinOI  OF  THK  PSAOI,  32,  83. 
Criminal  rasponaibility  of  aliens,  see  Aubns, 


Babeoi  corpus  in 

Corpus,  7. 
InsaniW  aa  a  dafenaa,  aaa  LoAirm  PKRaoN% 

Juriadiction  aa  dependent  aa  loenli^,  ess 

Jurisdiction,  ft. 
Merger  of  OTil  injury  m  falaaj,  aaa  Acimib 

New  trial  in  criminal  eaaea,  aaa  Nbw  TkiAU 

IIL 
No  diacovery  in  criminal  oaaaa,  aaa  Dbooy- 

KRT,  5. 
Offense  of  obstmcting  highwaj%  aaa  Hio» 

WATS,  43-46. 
Offenses  by  alaToa,  aee  Slatbrt,  IOl 
Offenses  connected  with  eleotiMi%  aaa  Bu^ 

TIOHS,  1ft,  16. 
Offensea  under  the  poatal  law%  aaa  Fo8» 

OFFICE,  4^ 

Peculiar  rulea  of  aridanoa  in  eriminal  mam, 

see  Btidknc^  261. 
Proaecutions   for   falsa   impriaosiaaant»  ase 

Falsi  Impribonmiiit,  8. 
Proaecutiona  for  libel,  eea  Ldbl,  IL 
Proaecutiona  for  nuisances,  aee  NviaAiiCi»  XL 
Proaecutiona  for  aoduotion,  aee  Seductiosi.  IL 
Proeecutiona  for  wrongful  arreat,  aaa  Arroi; 

27. 
Ramoral  of  oriminal  eaaea,  eea  Rkmotal  m 

Causes,  8. 
Be$  geata  in  oriminal  cases,  aaa  Btidswce,  74^ 
RasponsibilitT  of  infanta  for  erima,  aoe  Vs- 

FAirrs,  36,  37.  

Trial  in  criminal  eaaea,  eea  Trial,  VIIL 
Unlawful  aalea  of  liquor,  aaa  IirroxiCATnw 

Liquors,  9-16. 
Warranta  of  arrest*  and  aaaroh-warrants,  aee 

Process,  IL 
Write  of  error  in  eriminal  cases,  aaa  Erroe, 

IL 

See  alao  Champertt,  ate.;  CoHBnmAcr,  II| 
DisoRDERY  Houses;  Riot;  Rorrbry. 

L   GeMERAL  PRXHCIPLES. 

n.  Defenses  in  Criminal  Cares. 
nL  Various  Minor  amd  Statutory  0^ 

FBNSEEi 


Criminal  reaponsibilitF  af  oorporation% 

CORPORATIONiy  136. 

Criminal  responsibility  of  justice  of  the  peace, 
see  Justice  of  the  Peace,  6. 

Oriminal  responsibility  of  officers,  see  Offi- 
cers, 39. 

Criminal  trespasa,  aaa  Trespass,  49,  60. 

Declarations  ui  eriminal  cases,  aee  Byidbnci^ 
163-179. 

Doctrine  of  former  Jeopardy,  aaa  Judgment, 

74r^L 


L  General  Principlbsl 

1.  Naturo  aad  Jurisdiction  of  crimi- 
nal proEOCUtiona.  — There  can  be  no  legal 
oonTiction  for  an  offense,  unless  the  act  be 
contrary  to  law  at  the  time  it  ia  cotumittcd, 
nor  can  there  be  any  judgment,  unlesa  the 
law  is  in  force  at  the  time  of  the  indictmcnl 
and  judgment.     Coiti.  t.  MarakaU^  22  D.  377. 

A  party  cannot  be  oonrictad  after  the  re- 
peal of  the  law  nnder  which  he  has  been 
proeeonted,  although  the  offense  may  have 
Deen  committed  before  the  repeal;  and  the 
same  rule  applies  where  the  law  is  repealeJ 
or  expires  pending  an  appeal  or  writ  oi  error 
from  an  inferior  court.  Kalkr  t.  Stait,  71 
D.  696. 

A  stotttto  directing  "that  from  and  aftsr 
the  paaaing  ol  the  act  no  persoa  shall  be  aa^ 
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Jeot  to  proMcation  by  indiotment*"  for  a& 
oflfaasa  uieroin  meationod,  is  a  bar  to  a 
proaeootion  for  that  offenoe,  oommenoed  and 
proteoatad  to  oonTiction  before  the  oassiDg 
of  tho  itatiito,  bat  in  which  no  judgment 
had  be«i  prononnood.  Oom,  ▼.  Dtianef  2  B. 
497. 

Wboro  a  tiatiito  oreatos  a  now  offense  by 

■fcaking  unlawful  what  wai  before  lawful, 

and  preioribee  a  partioular  penalty  and  mode 

•f  onioreing  it,  the  itatute  mnat  be  followed. 

Wttmotrt  T.  3Vacy,  28  D.  626. 

Where  the  offenao  waa  before  punishable 
M  eomaen  law,  though  the  etatute  may  pre- 
■oribo  a  now  remedy,  unless  there  are  n6ga- 
tivo  worda  ezduding  all  others,  the  oommon 
law  remedy  ramaina.    lb. 

Hm  atatuto  in  regard  to  remoWng  fences 
la  but  oamnUtiTo;  the  remedy  by  the  eom- 
■Mm  law  ia  not  abrogated.     Ih, 

OHminal  juriadiction  of  oonrta  of  justice 
far  trial  of  oauaea  upon  indietment  or  in- 
farmatuMi  ia  dertTod  from  the  general  law 
paoTiding  for  tho  organization  of  courta  of 
loatioab  and  not  from  particular  statutes  de- 
daring  what  shall  constitute  public  offenses, 
andpresoribinff a puniahment therefor.  8taU 
▼.  WWMr,  36  D.  246. 

An  amendatory  atatnta  proridtng  for  the 
diatribution  of  a  fine  impoaed  as  a  penalty 
iar  a  poblio  offeaae,  which  proridea  only  for 
the  diatribution  of  auch  peiwlty  in  a  manner 
different  from  that  directed  in  the  oriffiniJ 
aet^  doea  not  affect  the  offenae  defined  by 
audi  aet^  nor  work  a  repeal  of  the  penalty. 
/A. 

Indictment  liea  for  diaobeying  an  injunc- 
tion^ of  the  legislature,  though  no  mode  of 
poniahment  is  pointed  out  by  the  statute  en- 
joining tho  doing  of  an  act  KeUer  t.  State^ 
09  D.  228. 

A  criminal  prosecntion  ia  in  no  aense  an 
aatton  between  the  proaecutor  and  prisoner; 
it  ia  not  an  action  at  all.  Harger  ▼.  T^onuM, 
84  D.  422. 

Where  a  statute,  in  general  terms,  makes 
an  act  indictable,  a  criminal  intent  need  not 
be  shown  in  one  indicted  under  it,  unlesa 
the  parpcae  to  require  it  can  be  discovered 
in  the  language  employed.  HaltUd  r.  State, 
MR.  247. 

Defendant  waa  oonWcted  of  riolation  of 
a  atatute  which  appeared  not  to  have  been 
passed  in  conformity  to  the  requirements  of 
the  constitution.  Held,  error.  Moody  v. 
State,  17  R.  28. 

2.  Merger  of  lesser  into  greater 
crixne.  •-- Conspiracy  to  commit  a  crime  is 
merged  in  the  crime  upon  its  executiou,  only 
when  the  crime  is  of  a  higher  grade  than  the 
oonspiracy.  Where  two  erimes  are  of  equal 
grado,  there  can  be  no  legal,  techmcal 
merger.    StaU  ▼.  Murphy,  41  D.  79. 

In  offenaea  of  an  equal  grade  there  can  be 
no  merger,  and  where  the  facts  will  make 
est  a  mm  andar  «ore  than  one  statute^  the 


state  has  a  right  to  elect  under  which  one  it 
will  proceed.     Hamilton  t.  SUite,  10  R.  22. 

8.  of  private  injtury  into  public 

offense.  —  In  misdemeanors,  there  is  no 
merser  or  suspension  of  the  private  injury 
untu  after  satisfaction  is  made  for  the  pub- 
lic injury.     Shielda  v.  Yange,  60  D.  698. 

Private  injury  resulting  from  involuntary 
manslaughter  in  performance  of  a  lawful  act, 
where  the  necessary  caution  and  discretion 
have  not  been  observed,  is  not  merged  in  the 
public  injury,  or  suspended  until  after  that 
has  been  avenged;  for  such  manslaughter  is 
a  misdemeanor,  not  a  felony.     76. 

4.  Felonies  and  misdemeanors.  — 
Term  *'  felony  "  includes  every  offense  pun- 
ishable with  death  or  by  imprisonment  in 
the  state  prison.     SmUh  v.  Staie,  64  D.  607. 

Feloniea  are  offenses  against  the  state,  and 
proaecnted  and  punished  by  and  in  the  name 
of  the  state,  by  a  grand  jury  organized  in 
each  county,  pursuant  to  state  laws,  to  in- 
quire in  its  behalf,  as  to  infractions  of  its 
laws  in  each  oonnty.  Wite  t.  Stale,  86  D. 
695. 

Distinction  between  felony  and  miade- 
meanor  in  the  case  of  an  offense,  in  the  per- 

Setration  of  which  another *s  death  ia  caused, 
ependa  upon  the  graduation  made  by  stat- 
nte,  not  upon  the  common-law  classification. 
StaU  T.  SmUk,  64  D.  678. 

An  offense  which  may  be  punished  by  im- 
prisonment in  the  state  prison  is  a  felony 
under  the  Maine  statute,  and  ita  charactei 
remaina  unchanged  by  the  fact  that  it  may 
also  be  punished  merely  by  imprisonment  in 
the  county  jail  or  by  imposition  of  a  fine.   7  ft. 

6.  Attempts  to  commit  crime.  —  An 
attempt  to  commit  a  misdemeanor  ia  a  mis- 
demeanor, whether  the  offense  was  created 
by  statute  or  by  the  common  law.  Smith  v. 
C<m.,  93  D.  686. 

Solicitation  to  oommit  an  offense  is  not 
an  attempt,  in  a  legal  aense.     76. 

An  act  which  unequivocally  leads  to  crime 
can  be  puniahed,  either  as  a  consummate 
crime  or  as  an  attempt  at  crime;  but  until 
an  overt  act  ia  committed,  the  law  will  not 
detect  and  pnniah  the  criminal  intent.     /  6. 

Whenever  the  law  makea  one  step  toward 
the  accomplishment  of  an  unlawful  object, 
with  the  intent  of  accomplishing  it,  criminal, 
the  person  taking  that  step  with  that  intent, 
and  capable  of  doinji;  every  act  on  his  part  to 
accomplish  that  object,  cannot  protect  him- 
self by  showing  that  by  reason  of  some  fact, 
unknown  at  the  time  to  him,  it  could  not 
have  been  carried  into  effect.  HamiUan  v. 
State,  10  R  22. 

Thus,  the  indictment  charged  the  pris- 
oner with  assault  with  intent  to  take  from 
O.  H.  J.  a  five-dollar  bUl.  Held,  that  a 
oonviction  might  be  had,  notwithstandinff  it 
appeared  that  G.  H.  J.  did  not  have  a  five- 
doUur  bill  in  his  poaaeaaion  at  the  tiue  of 
theaasanltk    7& 
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Merely  delivering  poison  to  one  and  ask- 


ins  him  to  put  in  the  spring  of  a  certain 
other  ia  not  "  an  attempt  to  Mminiater  poi- 
■on."    Stabler  y.  Com.,  40  R.  653. 

6.  Piinuhment.* — The  provision  of  the 
oonstittition  of  the  Unitea  States,  that 
"cruel  and  nnnsnal  punishments  shall  not 
be  inflicted,"  is  a  restriction  upon  the  na- 
tional government  only,  and  does  not  limit 
the  powers  of  the  state.  Barh&r  t.  People^ 
16  D.  322. 

The  power  to  provide  punishments  for 
mmes  is  rested  in  the  legislature  not  by 
limited  grant  or  sjpeoial  authority.  It  is  a 
part  of  the  sovereign  power  of  the  state  to 
maintain  social  order,  to  define  crimes,  to 
establish  a  criminal  code,  and  to  take  life 
and  liberty  when  necessary,  and  to  produce 
the  end  by  adequate  means.     Ih, 

Restrictions  on  lesislatiye  power  to  define 
crimes  and  to  provide  for  their  punishment 
necessarily  exist,  though  not  expressed  in 
special  terms;  thus  the  legislature  cannot 
make  it  criminal  to  exercise  any  right  guar- 
anteed by  the  constitution.    76. 

Punishment  must  be  inflicted  according  to 
the  law  of  the  judgment,  when,  subsequent 
to  the  Judgment,  a  law  is  enacted  mitigating 
the  punishment  for  the  crime.  8kUe  v.  Ad" 
dmsion^  23  D.  160. 

When  the  execution  of  a  sentence  is  res- 
pited until  a  particular  day,  the  sheriff  must 
then  execute  the  judgment,  unless  a  further 
respite  is  i^ranted,  or  the  judgment  has  been 
reyersed  in  the  mean  time;  and  a  habeas 
corpus  need  not  be  sued  out  before  the  sen- 
tence can  be  executed.  People  y.  Enoch,  27 
D:  197. 

Upon  lapse  of  the  day  fixed  for  execution 
of  sentence  of  death,  without  the  sentence 
beinff  carried  into  effect^  a  new  day  must  be 
fixed  for  the  execution.  State  y.  KUcheiu,  27 
D.  410. 

An  increased  penalty  imposed  by  a  stat- 
ute for  a  secona  conviction  of  the  offense 
described  therein  is  not  regarded  as  an  in- 
creased penalty  imposed  for  the  same  offense, 
but  as  a  new  and  distinct  penalty  provided 
for  another  and  a  separate  offense.  SttUe  r. 
Wilbor,  36.D.  245. 

Forfeitures  and  disabilities  imposed  by 
common  law  upon  persons  attainted  of  fel- 
ony are  unknown  to  the  laws  of  California; 
and  a  conviction  of  felony  is  followed  by  no 
consequences  except  such  as  are  declared  by 
statute.     Estate  qfNerac,  96  D.  111. 

A  husband  having  beaten  bis  wife  in  great 
excess,  without  excuse  or  provocation,  and 
to  such  a  decree  of  cruelty  as  to  indicate 
malice  toward  her,  —  ?ield,  that  a  sentence 
of  imprisonment  for  two  years  in  the  county 
jail,  on  his  conviction  for  the  assault  and 
battery,  was  not  in  violation  of  the  consti- 

*That  Imprisonment  sufflered  before  convic- 
tion cannot  be  compmted  a«  part  of  period  of 
panitbment,  see  note^  a  &.  Ma-€64 


tutional  proyision  against  cruel  and  unnsaal 
punishments.     State  y.  PetUe,  90  R.  8S. 

The  letting  of  the  labor  of  oonvicte  to  a 
corporation  under  legtslatiye  anthority,  ia 
consideration  of  their  being  fed,  clothed, 
and  provided  for  by  the  hirer,  is  not  a  '*do> 
nation  or  gratuity  within  the  meaning  of 
the  constitution.  Oeorffia  PeniietUiarwOx  r, 
ITdms,  38  R.  79a 

Where  a  statute  provides  increaaed  pm- 
ishment  for  second  and  third  offenses  ol 
burglary,  robbery,  etc,  and  a  person  in- 
dicted for  robbery  pleads  not  gailty,  waives 
a  jury,  is  conyicted,  sentenced,  and  serves 
out  his  term,  he  may  subsequently  bo  sab- 
jected  to  an  increased  punishment  for  a  ood- 
yiction  of  burelary,  althoagh  the  fonDsr 
conviction  may  nave  been  erroneoos  oq  a^ 
count  of  the  waiyer  of  the  jury.  JEeflb  ▼• 
People,  56  R.  184. 

n.  Okrubbb  nr  CEnmrAL  Gaihl 

7.  AlibL  —  When  to  a  charge  of  mnrder 
the  defense  is  an  al&i,  if  the  eyidenoe  in 
support  of  the  o/i&i  is  sufficient  to  raise  a 
reasonable  doubt  in  the  minds  of  tlio  jurj, 
the  accused  is  entitled  to  an  aoqnittaL  iW- 
lard  y.  State,  24  &  703;  Lamdis  y.  State,  48 
R.  688. 

Evidence  tending  to  disprove  an  aSbi  may 
be  rebutted  by  showing  tkat  the  witnesMS 
for  the  prosecution  were  mistaken  as  to  the 
time  of  the  occurrence  sworn  to  by  them, 
and  should  not  be  rejected  on  the  grtmnd 
that  the  defendant  should  haye  giyea  it  as  a 
part  of  his  evidence  in  chief  to  establish  the 
am.    Broum  y.  Petite,  97  D.  195. 

An  instruction  that  the  jury    "bo  fallT 
satisfied  by  a  preponderance  ot  eyidenoe 
that  an  aUbi  is  established  is  error;  a  bars 
preponderance  is  sufficientk    State  y.  Hardm^ 
26  R.  174. 

An  instruction  to  a  Jury  that  aa  usa^ 
cessful  attempt  te  proys  an  aUbi  is  an  a^ 
tempt  to  manufacture  evidence  which  always 
bears  against  the  prisoner  is  errooeona. 
Turner  v.  Com.,  27  R.  683L 

8.  Chaxacter.*  —  Evidence  of  good  d^r* 
acter  of  accused  ought  always  to  be  sab- 
mitted  te  the  jury  with  the  other  facts  and 
circumstances  of  the  case.  No  precise  or 
definite  rule  has  been  laid  down  by  which  to 
determine  the  weight  to  which  each  svideooe 
is  entitled  in  prosecutimis  for  homicide;  bat 
it  would  be  going  a  long  way  too  far  to  lay 
it  down  as  a  fixed  rule  that  proof  of  good 
character  is  sufficient  to  raise  a  reasoMblo 
doubt  in  the  minds  of  the  jury,  when,  ex- 
cluding such  proof,  the  evidence  is  suffieieat 
to  satisfy  them  of  the  guilt  of  the  accnsad, 
Weslqf  V.  State,  75  D.  62. 

Evidence  of  previous  good  eharaefter  of 
accused  is  admissible  in  all  criminal 


*  General  character  of  defendant  as  i 
In  a  criminal  prosscntioii,  sss  aols^  19  &  H^ 


flfotioiia,  including  capiU]  cuem.     Happ$  ▼. 
Peopk,  83  D.  231. 

In  a  oapital  CMe  where  inauiit^  U  aet  np 
Ma  a  defenae,  the  accuaed  may  gi^e  in  evi- 
dence his  nniform  good  oharacter  aa  a  man 
and  a  citiaen.    76. 

An  Inatniction  that  the  jury  have  the 
light  to  oonsider  whether  evidence  of  good 
eharaeter  tenda  to  rebut  the  preaumption  of 
malioe  ahomld  not  be  refused,  sinoe  evidence 
of  good  character  ia  admiasibie,  and  such 
•videnoe  has  no  bearing  except  upon  the 
question  of  malieioua  intents  I*€ople  v.  Oar^ 
SmU,  97  D.  102. 

Where  there  ia  no>videnoe  of  the  priaon- 
•r'a  character,  it  will  not  be  preaumed  either 
good  or  bad.  While  the  law  preaumea  every 
one  Innocent,  it  doea  not  presume  any  one  to 
have  a  good  character.  Danner  v.  SuUe,  25 
R.602. 

In  a  eriminal  case  it  is  error  to  instruct 
the  jnrv  that  evidence  of  good  character  ia 
of  but  uigfat  weiffbt  and  entitled  to  but  little 
oonsideration,  when  the  proof  is  dear  and 
direct.  The  jury  are  the  aole  judsea  of  the 
weight  of  such  evidence.  State  v.  liorihrun, 
90  IL  406;  Commonwealth  v.  Leonard,  64  R. 
485. 

It  ia  error  to  charge  that  previona  good 
eharaeter  ia  not  a  defenae  "  aa  saainat  facta 
poaitively  or  atrongly  proven  and  clearly  in- 
dioatinfl  guUt"    StaU  v.  Lhdley,  33  R.  139. 

On  the  trial  of  an  indictment  for  larceny, 
tho  priaoner'a  evidence  of  good  character 
asnst  be  oonfined  to  hia  character  for  hon- 
esty and  integrity.  State  v.  Bloom^  34  K 
247. 

Proof  of  previous  good  character  will  not 
rebut  the  presumption  of  jrailt  from  posses- 
sion of  stolen  property,  nagner  v.  Staiet  57 
R.  79. 

It  is  error  to  charge  that  a  prisoner  has  a 
right  to  prove  his  good  character  "  as  a  kind 
of  make-weight  in  his  favor  if  there  is  a 
mnch  in  the  ease."    State  v.  Dale^,  38  R. 

In  criminal  trials  evidence  of  good  char- 
acter is  always  to  be  considered,  and  its  ap- 
plication is  not  to  be  limited  to  doubtful 
casee.  State  v.  Barth,  60  R.  496.  Contra, 
State  V.  WelU,  1  D.  211. 

O.  Ig^norance  or  mistake.* — Igno- 
rance of  the  law  is  no  excuse.  State  v.  Jfc- 
Intire,  59  D.  566;  Stow  v.  Converee,  8  D.  189. 

The  keeper  of  a  billiard-table  was  indicted 
for  permitting  an  infant  to  play  billiards 
thereon  without  the  consent  of  his  parent  or 
rnardian.  Held,  that  if  defendant  honestly 
believed,  from  the  appearance  of  the  infant, 
and  from  his  answers  to  questions,  that  he 

*  Ignorance  of  law  ss  a  defenae  or  excuse,  aee 
note,  16  B.  177-184. 

Ifnoranee  of  fact  ss  a  defenae,  lee  note,  80  EL 
817-620. 

Clime  unintentionally  committed  In  the 
fatratloa  of  another,  see  note,  21  &.  257-28& 
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was  of  full  age,  there  could  be  no  conviction. 
Stem  V.  State,  21  R.  266. 

1 0.  Intoxication.  *  —  Voluntary  drunk- 
enness  will  not  excuse  a  crime  committed  by 
a  man,  otherwise  sane,  while  acting  under 
its  influence.  StaU  v.  John,  49  D.  396;  State 
y.  Bundy,  58  R.  262.  Notwithstanding  the 
intoxication  was  to  such  an  extent  aa  te 
make  the  peraon  unconacioua  of  what  he 
waa  doing  at  the  time  of  the  commiasion  of 
the  offenae.     Peoji^e  v.  Oarbiat,  97  D.  162. 

Voluntary  and  intentional  dmnkenneaa  la 
neither  an  exouae  for  nor  an  extenuation  of 
crime.  Carter  v.  State,  62  D.  539.  Nor  does 
it  exempt  the  acouaeid  from  all  the  infer- 
encea  and  preaumptions  which  would  be  ap- 
plied to  like  conduct  of  one  who  waa  aober. 
t^eopU  V.  Boffere,  72  D.  484. 

The  rale  la,  that  one  in  a  atate  of  volun- 
tary intoxication  ia  aubject  to  the  aame  rule 
of  conduct,  and  to  the  aame  rules  and  princi- 
plea  of  law,  that  a  aober  man  ia,  and  that 
where  a  provocation  ia  ofTered,  and  the  one 
offering  it  ia  killed,  if  it  mitisatea  the  offenae 
of  the  man  drunk,  it  ahould  alao  mitigate 
the  offenae  of  the  man  aober.  Shanmahan  v. 
Com,,  8  R  465. 

The  teat  of  eriminal  responsibility  is  the 
knowledge  that  the  act  waa  wrong.  State  v. 
Bundy,  &  R.  262. 

If  a  peraon  auffering  under  deBrhnn  tre- 
mene  ia  ao  f ar  inaane  aa  to  be  irreaponaible, 
the  law  doea  not  ptuniah  him  for  any  crime 
he  may  commit  while  in  that  atate.  Carter 
V.  State,  62  D.  539. 

No  degree  of  intoxication  will  excuae  a 
criminal  act^  but  it  ia  otherwise  in  reapect  to 
mental  unaoundneaa  produced  by  dmnken- 
neaa and  remaining  after  the  intoxication 
haa  ceaaed.     Beatley  v.  State,  20  R  292. 

But  one  who  while  aober  deliberately  re- 
aolvea  to  kill  another,  and  makea  himaelf 
drunk  for  the  purpoee  of  nerving  himself  to 
the  accomplishment  of  hia  deaign,  and  kills 
auch  peraon  while  he  ia  ao  drunk  aa  to  be  in- 
capable of  fonning  auch  deaign,  and  tempo- 
rarily insane  and  unconscious  of  what  he  is 
doing,  ia  still  guilty  of  murder  in  the  first 
degree.    StaU  v.  Bobinson,  43  R.  799. 

One  charged  with  passing  a  counterfeit  bill 
may  show  that  he  was  drunk  at  the  time, 
for  the  purpose  of  enabling  the  jury  to  cor- 
rectly determine  whether  or  not  he  knew 
that  the  bill  was  a  counterfeit.  Pieman  v. 
State,  45  D.  558. 

In  a  proeecution  for  larceny,  evidence  that 
the  accused  was  in  a  state  of  voluntary  in- 
toxication just  before  and  at  the  time  of  the 
commission  of  the  alleged  crime,  is  not  ad- 
missible for  the  defense.  Daweon  v.  State, 
79  D.  439. 

It  is  erroneous  to  inatmct  the  jury  "  that 
dmnkenneaa  can  never  be  received  aa  a 
ground  to  excuae  or  palliate  a  crime,*"  be- 

*  VolnnUrj  intoxication,  whether  a  defense  to 
person  accused  of  orime,  see  note,  40  &.  M(H>7Ui 
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cause  when  and  how  far  drunkeunesa  may 
excuse  or  palliate  roust  depend  on  its  mo- 
tives, degree,  and  effect  on  the  mind.  Ool- 
Uher  T.  Cwn.,  87  D.  493. 

One  wrongfully  taking  the  ^roperbr  of 
•aether,  but  too  drunk  to  entertain  a  fuoni- 
oos  intent,  cannot  be  oonyioted  of  larceny. 
Wood  T.  State,  86  R.  18;  Lon  v.  State,  28  K. 
A16. 

Intoxication  may  be  shown  to  negatiTe 
malice  or  premeditation,  in  the  absence  of 
evidence  snowing  premeditation.  State  r. 
Trivae,  36  R.  203.  &  P.,  Daweon  ▼.  Staie, 
79  D.  439. 

Drunkenness  is  no  excuse  for  homicide, 
although  the  result  of  an  irresistible  appetite, 
oreroomin^  the  will  and  amounting  to  a  dis- 
ease, and  u  immaterial  on  the  question  of 
Dremeditation.     Flamgan  t.  People,  40  B. 

11.  Uarltal  coercion.  —  An  indictment 
will  not  lie  against  a  feme  covert  for  an  as- 
sault and  bat&ry,  oommitted  in  the  company 
and  by  the  command  of  her  husband.  Com, 
▼.^eo/,  6D.  10& 

Where  a  wife  Joins  with  her  husband  in 
the  commission  of  a  crime  under  the  degree 
•f  murder,  she  is  presumed  to  have  acted 
under  his  oompulsion,  and  cannot  be  con- 
Ticted,  but  to  entitle  an  accused  woman  to 
the  benefit  of  such  presumption,  her  cover- 
ture must  be  clearly  proved.  Davie  v.  State, 
46  D.  659. 

Where  the  husband  «' directs  "  his  wife  to 
perform  the  act^  his  directions  are  equivalent 
to  his  eommands.  Jiulvey  v.  Stale,  94  D. 
684. 

On  the  trial  of  an  indictment  against  a 
wife  for  selling  intoxicating  liqnors,  the 
Judge  was  reauested  to  dutrge  the  jury 
**t£kt  if  any  of  the  sales  were  made  by  the 
wife  in  the  presence  of  her  husband,  she 
would  be  presumed  to  act  under  the  coercion, 
oompulsion,  or  direction  of  her  husband,  and 
would  not  be  liable  for  such  sales."  The  re- 
quest was  refused.  Held,  correct.  State  v. 
Oeavee,  8R.422. 

The  presumption  of  law  that  the  wife  com- 
mitted an  offense  by  the  coercion  of  the  hus- 
band, when  he  was  present,  is  very  slight, 
and  ma^  be  rebutted  Dy  slight  circumstances; 
and  while  the  first  portion  of  the  request  was 
legally  correct,  the  conclusion  contained  in 
the  last  clause,  that  she  **  would  not  be  liable 
for  such  sales,"  was  incorrect,     lb. 

Where  a  wife  choked  a  man  and  told  him 
to  keep  still,  while  her  husband  picked  his 
pockets,  a  jury  was  justified  in  finding  that 
she  was  not  acting  under  coercion,  but  in- 
dependently.    People  V.  Wright,  31  R.  331. 

IS.     Belf-defeiise.  —  Where  a  person  is 

Sursued  or  assaulted  in  such  a  way  as  to  in* 
uce  in  him  a  reasonable  and  well-grounded 
belief  that  he  is  actually  in  danger  of  losing 
his  life  or  of  suffering  great  bodily  harm,  he 
it  justified  in  defending  himself,  whether  the 


danger  waa  real  or  only  Kgipemu/L 
beU  V.  Peap^  61  D.  49. 

A  sheriff  seising  property  of  a  ■Jiaiigw  It 
the  execution  is  a  trespasser,  and  may  be 
resisted.  If  he  oalls  for  ssaistanoe,  he  sad 
his  assistants  are  all  trespassers^  aigd  may 
be  resisted  by  force.  If  the  partj  resisting 
be  indicted  for  obstructing  an  <Aoer,  it  mmt 
appear  that  the  officer  was  aoting  in  his  offi- 
cial capacitv,  with  legal  process  or  other  sn- 
thority  to  do  what  be  waa  attempting  when 
obstructed,  and  if  it  appear  tluit  be  was 
acting  under  color,  and  not  by  Tirtae,  of  offi- 
cial authority,  the  party  resisting  ia  not 
liable,  civilly  or  criminally.  iUaie  t.  Cbe- 
over,  78  D.  64. 

Where  one's  life  has  beesi  repeatedly 
threatened  by  aa  enemy,  a  desperate  and 
lawless  man,  an  actual  attempt  belen  made  to 
assassinate  him,  and  the  membefu  ei  his 
family  been  informed  by  sndi  enemy  that 
he  is  to  be  killed  on  siffhti  he  may  lawfully 
arm  himself  to  resist  the  threatened  attack; 
he  may  leave  his  home  for  the  transaction  of 
his  legitimate  business,  or  for  any  lawful  and 
proper  purpoee,  and  if,  on  such  oorasion,  be 
casually  meets  his  enemv,  having  reaaon  to 
believe  him  to  be  armed  and  ready  to  ex^ 
cute  his  murderous  intentions,  ana  he  does 
believe,  and  from  the  threats^  the  previoos 
assault,  the  character  of  Ihe  man,  and  the 
circumstances  attending  tiie  meetiiig,  he  has 
reason  to  believe  that  the  presence  el  his 
enemy  puts  his  life  in  imminent  peril,  and 
that  he  can  secure  bis  personal  safety  in  no 
other  way  than  to  kill  him,  he  is  not  oUiged 
to  wait  until  he  is  actually  asssiled,  Bokm' 
non  V.  Com.,  8  R.  474. 

On  the  trial  of  an  indictment  for  liomidde, 
where  the  facts  proved  by  the  proeecntioa 
show  that  the  defendant  daimed  to  do  ths 
act  resulting  in  death  in  self-defense^  the 
burden  of  proof  rests  upon  the  prosecution 
to  show,  beyond  reaeoniflde  doubt,  tiiat  the 
aot  was  oriminaL  SlaU  v.  PoUermm,  12  R 
200. 

A  man's  house  is  his  oastle  only  in  the  ra> 
spect  that  it  is  sacred  for  the  protection  of 
his  person  and  family.  An  asttalt  en  tiM 
house  can  be  lawfully  resisted,  to  the  eactent 
of  using  deadlv  weapoos^  only  in  case  the 
assault  is  made  with  the  intent  either  of 
taking  the  life  of  the  inmate,  or  of  doiag 
him  great  bodily  harm,  and  snoh  resntanos 
is  necessaiy  to  prevent  snoh  erime^  or  in  cass 
the  inmate  has  reason  to  believe  from  ths 
circumstances,  and  ia  &et  does  beUevsy  that 
it  is  necessary  to  prerent  the  commissioa  of 
such  crime.     lb. 

Where  a  person  in  the  lawful  ponuit  of 
his  business,  and  without  blame,  is  violently 
assaulted  by  one  who  manifestly  and  nab- 
ciously  intends  and  endeavors  to  kill  him* 
the  person  so  assaulted,  without  retreatia^ 
although  it  be  in  hia  power  to  do  so  without 
increasing  his  danger,  maj  kill  bii  SMNlsal 
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if  necessary  to  save  his  own  life,  or  prevent 
enormous  bodily  harm.  Bnoin  ▼.  State^  23 
E.  733;  Runyan  r.  State,  26  R.  52. 

Where  the  prisoner,  disabled  in  one  arm, 
bad  procured  a  pistci  to  defend  himself 
•gainst  a  threatened  assault  by  an  athletic 
man,  and  shortly  afterward,  while  peaceably 
leaning  against  a  building  in  a  public  street, 
near  a  Toting-place,  during  an  election,  he 
was  threatened  by  another  person,  who  at 
the  same  time  endeavored  to  prevent  the 
prisoner's  brother-in-law  from  coming  to  his 
assistance;  and  a  crowd  having  gathered 
around  him,  a  third  person  rushed  upon  him, 
and  struck  him  several  times,  whereupon  he 
drew  the  pistol  and  killed  him,  —  JuUlt  that 
a  charge  that  "  before  a  man  can  take  life  in 
self-defense,  he  must  have  been  closely 
pressed  by  his  assailant,  and  must  have  re- 
treated as  far  as  he  safely  or  conveniently 
eould,  in  good  faith,  with  the  honest  intent 
to  avoid  the  violence  of  the  assault^"  was 
error.  The  question  of  the  duty  to  retreat 
waa  not  involved  in  the  evidence.  Runyan 
▼.  StaU,  26  R.  62. 

One  who  in  lawful  self-defense  against 
another  accidentally  and  unintentionally 
kilLs  a  third  person  is  guilty  of  no  crime. 
Flummer  v.  State,  30  R.  165. 

The  plea  of  self-defense  is  not  sustained 
where  the  party  shows  that  he  himself  was 
the  aggressor,  and  made  the  attack,  or  that 
he  acted  in  retaliation.  PeopU  v.  McLeod, 
37  D.  32a 

Self-defense  ex  wi  termini  is  a  defensive, 
and  not  an  offensive,  act^  and  must  not  ex- 
ceed the  bounds  of  mere  defense  and  pre- 
vention. To  justify  it,  there  must  be  at 
least  an  apparent  necessity  to  ward  off,  by 
force,  seme  Dodily  haruL  State  v.  Shippey, 
88  D.  70. 

Party  who  does  not  retreat  or  attempt  to 
■hun  a  combat,  but  enters  unnecessarily  into 
it,  does  not  act  in  self-defense.     lb. 

IIL   Vabious  Minor  and  Statutobt  Oy- 

FBKSIS. 

18.  In  generaL  — Discharging  a  gun  at 
wild  fowl,  with  knowledge  and  warning  that 
the  report  will  injuriousTy  affect  the  health 
of  a  sick  person  in  the  neighborhood,  and 
such  effect  is  produced  by  the  discharge,  is 
an  indictable  offenseu  Com,  v.  Wing^  19  D. 
347. 

The  purchase  of  a  pretended  title  does  not 
■eem  to  be  an  indictable  offense  in  New 
Hampshire.  Hadduck  v.  WUmarth,  20  D. 
670. 

Prosecutions  for  the  breach  of  a  by-law  of 
a  city,  made  to  enforce  a  police  regulation, 
are  strictly  publio.  Ooadard,  Fetitioner, 
28  D.  259. 

Such  prosecutions  may  be  in  the  name  of 
the  commonwealth,  if  authorized  by  statute; 
and  it  is  no  constitutional  objection  to  such 
statute^  that  it  does  not  provide  that  defend- 


ants shall  reoovar  their  costs  on  acquittal. 
lb. 

Throwing  a  carcass  into  a  well,  thereby 
corrupting  the  water,  is  an  indictable  offense 
at  common  law.  State  ▼•  Buekm/omf  29  D. 
646. 

Mere  concealment  of  a  debtor's  property, 
or  refusal  to  inform  an  officer  who  has  an 
execution  against  his  estate  where  to  find 
it|  does  not  constitute  a  criminal  offense 
either  under  the  Alabama  statute  or  at  com- 
mon law.     Orumpton  v.  Newman,  46  D.  261. 

Defendant  was  indicted,  under  a  statute^ 
for  obstructinff  a  railroad  train,  and  endan- 
gering the  safety  of  the  passengers.  The 
evidence  showed  that  he  was  a  passenger  cm 
the  train;  that  he  pulled  a  signal-rope  at- 
tached to  a  bell  upon  the  engine,  thereby 
causing  the  train  to  be  stopped,  and  the 
safety  of  the  paasengen  to  he  endangered. 
Held,  that  the  indictment  was  not  main* 
taiued.     Cam.  v.  KiiUan,  12  R.  714. 

Where  defendant  placed  obstructions  on  a 
railway,  for  the  purpose  of  getting  a  reward 
from  the  company  for  notifying  them  of  the 
obstruction,  and  signaled  and  stopped  the 
train  before  it  struck  the  obstruction,— 
held,  that  he  was  guilty  of  willfully  and 
maliciously  putting  an  obstruction  on  tho 
track.     Craiqford  v.  State,  64  R.  423. 

14.  Afflray  is  fishting  of  two  «r  more 
persons  in  a  publio  place,  to  the  terror  of  the 
citiseus;  and  if  one  person,  by  such  abusivs 
Umguago  towards  another  as  is  calculated 
and  intended  to  bring  on  a  fi^ht^  induces 
that  other  to  strike  him,  he  is  guilty,  though 
he  may  be  unable  to  return  the  blow.  State 
7.  Perry,  69  D.  768;  StaU  v.  Fanmng,  66  K. 
653. 

Words  alone  of  parties  will  not  constitute 
an  affray;  but  their  words  aooom]^ied  hj 
their  acts,  respectively,  in  drawing  their 
knives  and  attempting  to  use  them  wiu  make 
them  guilty  of  an  affray.  Ifawlsim  v.  State^ 
68  D.  617. 

One  who  aids,  assists,  and  abets  aa  affiray 
is  guilty  as  a  principaL    lb. 

An  indictment  for  an  affray,  not  alleging 
fightiuK  in  express  terms,  but  charging  that 
the  defendants,  with  force  and  arms,  at  a 
certain  time  and  place,  were  unlawfully  as- 
sembled together,  and  being  so  unlawfully 
assembled  and  arrayed  in  a  warlike  manner, 
then  and  there  did  make  an  affiray,  to  the 
great  terror  of  divers  good  citizens,  etc.,  is 
sufficient     StaU  v.   Washington,  70  D.  323. 

A  successful  defense  of  one  will  operate  as 
an  acquittal  of  both  defendants  wnere  the 
two  are  indicted  for  an  affray.  Hawkine  t. 
State,  58  D.  517. 

15 .  Blackmailing.  —  A  threat  to  accuse 
another  of  crime,  if  made  for  the  purpose  of 
inducing  payuient  of  a  just  debt,  is  not 
within  the  statute  of  blackmailing.  State  v. 
Hammond,  41  R  791. 

To  aa  indicUneot  for  tanding  a  thrtataaing 
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letter  to  extort  money,  the  defense  was  that 
it  was  a  joke.  The  parties  were  intimate 
friends,  tad  there  was  evidence  tending  to 
prove  the  defense  tJid  establish  the  defend- 
ant's sood  character.  Heldt  that  evidence 
that  the  receiver  shortly  before  had  played 
severe  jokes  upon  the  defendant  was  errone- 
oaslvezcladed.    Morrit  v.  State,  48  R.  700. 

10.  Blasphemy  and  profanity.  — 
Ghristiaaity  being  reoognixed  bv  the  law, 
therefore  blasphemy  against  God,  and  pro- 
fane ridicule  of  Christ  or  the  Holy  Scriptures, 
are  punishable  at  common  law.  Accordingly, 
where  one  uttered  the  followin|;  words, 
"Jesus  Christ  was  a  bastard,  and  his  mother 
must  be  a  whore,"  —  held,  to  be  a  public  of- 
fense punishable  by  the  oommon  law.  People 
V.  Buffgiee,  5  D.  336. 

To  make  profane  swearing  a  nmsanoe,  the 
profanity  charged  must  be  uttered  in  the 
hearing  of  divers  persons;  and  it  must  be 
charged  in  the  bill  of  indictment,  and  proved 
to  have  been  so  uttered.    The  general  alle- 

gfttion  ad  commutu  noeumentvm  is  insufiScient 
taie  V.  Pepper,  12  R.  637. 
Hence,  where  the  indictment  alleged  that 
the  defendant,  "in  the  public  street  of  the 
town  of  L.,  with  force  and  arms,  and  to  the 
great  displeasure  of  Almighty  God,  and  the 
common  nuisance  of  all  good  citizens  of 
the  state  then  and  there  assembled,  did  for 
a  long  time,  to  wit^  for  the  space  of  twelve 
seconds,  profanely  curse  and  swear,  and  take 
the  name  of  Almighty  God  in  vain,  to  the 
oommon  nuiunoe,  etc.  Held,  that  no  crim- 
inal oflTense  waa  oharffecL    lb. 

The  utteranoe  of  the  name  of  God  is  not 
necessary  to  constitute  profane  swearinff. 
A  single  act  of  profane  swearing  is  generally 
not  indictable  as  a  nuisance,  wttnee  v.  State, 
40R.  64. 

Profane  swearing  in  a  public  place,  and 
in  the  hearing  of  citisens,  continued  for  five 
minutes,  although  only  on  a  single  occasion, 
is  an  indictable  nuisanoe.  State  v.  Chriep, 
89  R.  713. 

17.  Body-stealing.  —  An  indictment  for 
disinterring  dead  bodies  cannot  be  sustained 
when  the  Taw  under  which  the  offense  was 
committed  is  repealed  without  any  saving 
clause.     O&m,  v.  Marshall,  22  D.  377. 

In  an  indictment  for  larceny  of  a  coffin 
containing  the  remains  of  a  human  being,  the 
coffin  is  properly  charged  to  be  the  property 
of  the  person  who  furnished  it  and  buried 
the  deceased.     Stale  v.  Doepke,  30  EL  785. 

On  application  of  defendant,  and  on  affi- 
davits sufficient  to  give  jurisdiction,  a  cor- 
oner directed  the  exhumation  of  a  body  for 
the  purpose  of  a  post-mortem  examination 
to  determine  whether  the  deceased  was 
murdered,  and  the  body  was  accordingly 
exhumed  and  a  public  examination  had  with- 
out impaneling  a  jury.  Held,  not  body- 
stealing.     Pe(n>k  V.  FUsgerald,  69  R.  483. 

18.  JBrsaohes  of  the  peace.  -—A  threat 


to  do  grievous  bodily  Harm,  aocompanisd  by 
acts  showing  a  formed  intent  to  cany  such 
threats  into  execution,  if  intended  to  pro- 
duce fear  of  bodilv  harm  in  the  mind  of  tbi 
person  threatened,  and  calculated  to  pro- 
duce that  effect  on  the  mind  of  a  person  of 
ordinary  firmness,  constitutes  a  breach  of 
the  peace  indictable  under  the  statute  of  this 
state.    State  v.  Benedid,  34  D.  688. 

An  indictment  will  lie  for  a  misdemeaocc^ 
where  a  trespass  ^ire  dantum  /regit  is  so- 
companied  by  acts  constituting  a  breach  of 
the  peace.     Ifendereon  v.  Com.,  56  D.  160. 

A  boxioci -match  may  be  a  breach  of  the 
peace.  Evidenoe  that  snch  matches  srs 
common  and  harmless  is  incompetent.  It 
is  not  error  to  exclude  the  boxi^g-^ves 
from  evidence.  State  v.  Bwrmkttm^  48  & 
801. 

The  uae  d  profane,  indecent,  and  abosive 
language  by  one  towaird  another  on  a  street 
and  in  presence  of  others,  is  a  breach  of  the 
peace.     Davis  v.  Burgess,  62  R.  828. 

A  statute  provided  that  a  person  wbe 
"disturbs  or  breaks  the  publio  peace  by 
tumultuous  and  offensive  carriage,*'  etc, 
should  be  punished.  An  indictment  charsed 
in  one  count  that  the  defendant  "  did  dis- 
turb and  break  the  publie  peace  by  his  ta- 
multuous  carriage,"  etc,  and  in  another  that 
he  "  quarreled  with  the  said  Day,  by  cnrsiog 
and  swearing  at  the  said  Day,  and  bv  csif 
ing  him  opprobrious,  indecenti  and  obaceus 
names,"  and  alleged  that  it  had  the  effect  fee 
disturb  the  publio  peace.  Held,  valid.  Stats 
V.  ArchOndd,  69^.165. 

1 0.  Oommon  scolds. — A  eommoo  seolil 
is  indictable  as  a  oommon  nuisance,  and 
punishable  by  fine  and  imprisonment  bat 
not  by  the  old  and  obsolete  penalty  of  the 
ducking  or  eucking  stooL  CoitL  t.  MohM, 
91  D.  153. 

The  common-law  offense  of  oommon  seoM 
is  saved  by  the  provision  of  the  p«ial  stat- 
ute that  "every  felony,  misdemeanor,  er 
offense  whatever,  not  specially  provided  fer 
by  this  aoL  may  and  shall  be  punished  as 
heretofore.      lb. 

The  offense  of  common  soold  is  snffidently 
described  by  a  charge  in  an  indictment  that 
the  defendant,  intending  the  morals  of  the 
youth  and  the  citizens  oi  the  commonwealth 
to  debauch  and  corrupt,  did,  in  the  publio 
highways,  wicked,  scandalous,  and  infamons 
words  utter,  in  the  hearing  of  the  dtisoosi 
and  to  their  manifest  corruption  and  subrer- 
sion,  and  to  the  common  nuisance.    lb. 

20.  Cruelty  to  children. —The  statnts 
prohibiting  the  employment  of  any  yooog 
child  in  "playing  on  musical  instniments» 
rope  or  wire  walking,  dancing,  bc^gging.  or 
peddling,  or  as  a  gymnast,  rider,  confeoT' 
tioniat,  or  acrobat,"  or  "  in  any  business,  ex- 
hibition, or  vocation  injurious  to  the  health 
or  dangerous  to  the  life  or  limb,**  ete.,  dooi 
not  apply  to  the  emplo/neiit  el  a  eUld  in  • 
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steam-laimdry,   where   there    is   dangerous 
mAohinery.     Hiekey  ▼.  Taaffee,  62  R.  19. 

A  statute  enactea  that  "  whoever,  having 
the  eare  or  oastody  of  any  child,  shall  wiil- 
foUy  caose  or  permit  the  life  of  it  to  be  en- 
dangered, or  the  health  of  it  to  be  injured,*' 
•tc.,  should  be  guilty  of  a  misdemeanor. 
The  defendant,  indicted  under  this  statute, 
was  secretary  of  a  benevolent  incorporated 
institution,  an  asylum  for  children,  subject 
to  visitation  of  the  public  authorities,  but  of 
which  he  was  the  authoritative  and  actual 
head,  director,  and  provider,  and  the  care 
and  custody  of  whose  inmates  was  actually 
in  him.  Hetd^  that  he  had  the  care  and 
eastody  of  the  ohild,  within  the  meaning  of 
the  statute;  that  he  was  bound,  while  he  re* 
tained  it,  and  had  the  means,  to  furnish  it 
with  suitable  necessaries,  and  if  he  had  not 
the  means,  to  apply  to  the  public  authorities 
for  aid,  or  surrender  it  to  them;  and  that  it 
waM  not  essential  to  show  any  specific  act  of 
neglect  on  any  given  day,  although  the  in- 
dictment eharged  it,  but  it  was  sulficient  to 
prove  a  repeated  series  and  continuous 
eourse  of  neglect.  Cowlqf  v.  Peopte,  38  R. 
464. 

21.  Biflturbing  meetings.  —The  laws 
of  South  Carolina  do  not  prohibit  colored 
persona  from  assemblinff  for  religious  wor- 
ship in  the  daytime,  in  a  public  meeting- 
house, with  open  doors,  and  it  is  an  indict* 
able  offense  to  disturb  a  meeting  so  assem- 
bled. BeU  V.  Oraham,  9  D.  687. 
^  The  disturbance  of  a  religious  oongrega- 
tion  by  singina,  when  the  singer  does  not 
intend  so  to  disturb  it,  but  is  conscien- 
tiously  taking  part  in  the  religious  services, 
may  be  a  proper  subject  for  the  discipline  of 
his  church,  but  is  not  indictable.  ataU  v. 
Linihauf,  12  K.  645. 

On  an  indictment  for  disturbing  religious 
worship,  under  the  statute, — heid,  1.  That 
the  act  must  be  intended  to  create  disturb- 
ance; 2.  Its  natural  tendency  must  be  to  de- 
range the  quiet  and  order  of  the  assemblage; 
3b  it  is  not  necessary  that  the  assemblage 
ahould  be  actually  engaged  in  worship  at  the 
moment;  4.  Such  act  cannot  be  justified  by 
the  facts  that  the  defendant  had  received 
leave  to  speak  from  the  person  who  had 
charge  of  the  meeting,  and  that  he  was  not 
called  to  order.  Laacaater  v.  SuUe^  25  K. 
6i5. 

Cracking  and  eating  nuts  during  a  religious 
service  may  be  a  disturbance  of  religious 
worehip.     Huni  v.  StaU^  30  R.  126. 

Disturbing  any  member  of  a  congregation 
assembled  for  religious  worship  is  a  disturb- 
ance of  religious'  worship.  StaU  v.  WrioJu, 
38R.  43. 

22.  SaTesdropping  is  an  indictable 
oominon-law  offense,  and  consists  in  the 
nuisance  of  listening  under  walls  or  windows 
or  the  eaves  of  houses  to  harken  after  dis- 
oourse,  and  thereupon  to  frame  slauderoos 
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and  mischievous  tslsiii    B0i»  t.  P^mMngton^ 
75  D.  771. 

One  is  guilty  of  eavesdropping  who 
secretly  and  stealthily  approaches  the  room 
occupied  by  a  grand  jury,  while  they  are  en- 
gaged in  performance  of  their  duties,  for  the 
purpose  of  overhearing  what  is  there  said 
and  done.     lb. 

23.  Extortion,  at  oommon  law,  is  an 
abuse  of  public  justice,  and  consists  in  an^ 
officer's  unlawfully  taking,  by  color  of  his 
office,  from  any  man  an^  money  or  thing  of 
value  that  is  not  due  him,  or  more  than  is 
due,  or  before  it  is  due,  and  the  punishment 
for  the  crime  is  fine  and  imprisonment,  and 
sometimes  forfeiture  of  office.  Cam,  t. 
MUchelU  96  D.  192. 

Where  a  jailor  charges  a  prisoner  properly 
committed  to  his  custody  more  than  the 
amount  specified  by  stotnte  for  commitment^ 
release,  board,  eto.,  he  is  guilty  of  extortion. 
lb. 

Where  a  marshal  brings  a  prisoner  to  • 
jailer  without  an  order  of  commitment  he 
should  not  receive  him,  and  it  is  his  duty  to 
discharge  him  at  once  without  demanding 
or  receiving  any  money  or  thing  of  value 
from  him  whatever  therefor.     76. 

An  indictment  for  extortion,  where  noth- 
ing was  due,  must  aver  that  fact;  and  if  the 
indictment  be  for  taking  more  than  was  dne^ 
it  should  show  how  mnish  was  dne.  8taU  t. 
CoggnoeU,  23  D.  379. 

A  corrupt  intent  is  essential  to  constitute 
extortion,  and  such  intent  is  sufficiently 
charged  by  the  use  of  the  word  "extor- 
sively."    Leeman  v.  Staie,  37  R.  44. 

A  stetate  providing,  in  substance,  that  any 
officer  guilty  of  extortion  shall,  in  addition 
to  being  deemed  guilty  of  a  misdemeanor, 
be  liable  on  his  bond  for  five  times  the  tt- 
legal  fees  charged,  is  not  unconstitutional  as 
putting  the  party  twice  in  jeopardy.  8kU§ 
v.  Stevens,  53  R.  482. 

24.  Game  laws,  breach  o£  — A  game 
law  is  not  invalid  because  it  provides  greater 
restrictions  and  severer  penalties  against 
non-residento  than  against  residents,  nor 
because  it  makes  the  penal  character  of  the 
act  depend  on  the  by-laws  of  game-protec- 
tion societies.  Alien  v.  Vryckoff^  57  VL 
648. 

A  statute  provided  that  no  person  should, 
in  any  way,  destroy  any  mink  between  cer- 
tain dates,  under  a  penalty  prescribed.  The 
constitution  declared  that  "all  men  have 
certain  natural,  essential,  and  inherent 
rights,"  among  which  was  included  the 
right  of  "protecting  property."  In  an  ac- 
tion to  recover  such  penalty  it  was  proved 
that  defendant  shot  the  minks  upon  his  own 
land  while  they  were  chasing  his  geese. 
Held,  a  good  justification  without  showing 
that  the  geese  were  in  imminent  danger  and 
could  not  otherwise  have  been  protected. 
AUiridi  T.  Wright,  16  R.  339. 
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The  law  reUtin^  to  the  defense  of  person 
and  property  considered.    lb. 

Cases  relating  to  the  killinff  of  animals 
trespassing  or  damage-f easant  odleoted.    lb. 

A  statute  imposed  a  penalty  on  any  per- 
son who  shonld  hare  in  his  possession  any 
dead  game  at  a  certain  season.  In  an  actioli 
for  the  penalty,  defendant  answered  that 
some  of  the  dead  game  was  in  his  possession 
before  the  passage  of  the  statute,  and  when 
the  killing  was  not  prohibited,  and  that  the 
remainder  was  received  from  another  state, 
where  the  killing  was  lawfoL  Held,  that  a 
demurrer  to  the  answer  was  properly  sus- 
tained. The  act  was  within  the  power  of 
the  legislature,  and  was  in  violation  neither 
of  the  constitution  of  the  United  States  as 
being  a  regulation  of  commerce,  nor  of  the 
state  eonstitution  as  being  a  deprivation  of 
property  without  due  process  of  law.  Fhelp$ 
▼.  Raeey,  19  R.  140. 

The  statute  punishing  any  one  who  in 
Massachusetts  takes  or  lulls  woodcock,  etc., 
between  specified  da^  or  buys,  sells,  offers 
lor  sale,  or  has  them  m  possession  within  the 
same  time,  does  not  apply  to  such  birds  law- 
fully taken  or  killed  in  another  state.  Com. 
T.  Hoik  35  R.  387. 

26.  Habitual  drunkards. — Contracts 
by  a  person  who  has  been  found  an  habitual 
drunkard  cannot  be  sustained  by  proof  that 
the  promisor  wss  sober  when  they  were 
made;  the  incapacity  is  continuous  until  the 
commission  is  superseded.  Wadnoorth  t. 
Sharpaieen,  59  D.  499. 

Inquest  and  finding  of  habitual  drunken- 
ness suspends  the  capacity  of  the  subject  of 
them  to  make  contracts  and  transact  busi- 
ness, as  toward  all  persons,  whether  they 
have  had  aotual  notice  of  the  proceedings  or 
not.    lb. 

26.  Mayhem.  —  A  count  in  an  indict- 
ment charging  a  beating  of  A  B,  with  a 
hickory  club,  etc.,  thereby  maiminsr  and  dis- 
abling him  by  fracturing  his  skull,  eta,  — 
held,  not  to  be  a  good  count  for  mayhem,  but 
good  as  a  count  for  assault  and  battery  of  an 
aggravated  nature.  Com,  ▼.  SomervUUf  5  D. 
614. 

27.  Miscegenation.  —  A  white  man  and 
a  colored  woman,  married  according  to  the 
forms  of  law  in  MLssissippi,  may  be  mdicted 
for  living  together  as  husband  and  wife, 
under  the  laws  of  Tennessee.  SktU  v.  Bell, 
32  R.  549.  S.  P.,  Kinnqf  v.  Com.,  32  R. 
690. 

28.  Obetructing  public  Justioe.  —  An 
attempt  to  deter  a  witness  from  attending 
the  trial  of  a  public  prosecution  is  an  indict- 
able  but  not  an  infamous  offense;  it  is  an 
offense,  also,  that  may  be  punished  by  pro- 
ceedings on  information.  State  v.  Keyee,  30 
D.  450. 

Such  attempt^  though  made  before  service 
of  a  subposna,  and  though  it  prove  unsuccess- 
ful, is  nevertheless  punishable.    lb. 


It  IB  indictable  at  common  law  to  disraadi^ 
hinder,  and  prevent  a  witneas  from  appeariag 
before  the  oourt  in  pursuance  to  a  snminflns; 
and  the  offense  not  beinff  panishaMe  by  itit- 
ute,  the  oonduding  woras  el  the  indietneak, 
"  contrary  to  the  form  of  the  statute,"  dsj 
be  rejected  as  sorplusage.  Oomu  T.  RqmoiiU, 
74  0.666. 

The  sammoninff  of  the  witDeae  need  net 
be  alleged  with  uie  same  eertamtj  el  tisM 
and  plMe  as  the  substance  el  the  chaigib  ia 
such  an  indictment.     76. 

It  is  not  necessary  to  allege  in  whose  b^ 
half  the  witness  was  summoned,  nor  that  bii 
testimony  was  materiaL    Ai 

The  indictment  need  not  further  show 
hindrance  or  obstruction  of  puWe  justioi^ 
nor  conclude  "to  the  obstruction  and  hinp 
dranoe  of  publie  justice,"  whoe  it  charges 
the  defendant  with  the  intent  to  obstmei 
"  the  due  course  of  justice  *  by  diasoadin^ 
hindering^  and  preventing  a  witnees  frma 
appearing  before  a  court;  and  the  facts  al- 
leged show  a  hindrance  and  obatmctien  of 
public  justice.     lb, 

20.  Poisoning.*— An  indidmsot  for 
"attempt  to  poison,"  under  the  statute, 
charging  administering  of  poison  to  psrsei 
named,  willfully  and  malicicnsly,  and  with 
intent  to  kill  and  murder,  is  good,  though 
not  adoptinff  the  words  of  the  statute.  An 
V.  Staie,  58  D.  234. 

Symptoms  of  themselves  are  insnlBcient  to 
sustain  a  conviction  for  administering  poisoo. 
The  indirect  proof  considered  satisfactory  in 
such  cases  is  that  of  chemical  analysis  and 
tests  of  the  contents  of  the  stootach  and 
bowels.    Joe  v.  StaU,  65  D.  579. 

A  person  may  be  convicted  for  minffling 
poison  with  food  with  intent  to  injurs^ 
although  he  committed  the  act  with  the  in- 
tention of  accomplishing  another  ultimate 
unlawful  object.  People  ▼.  Oarniidkiel^  71 
D.  769. 

One  who  unlawfully  administers  poison  te 
another  must  be  regarded  as  having  done  so 
with  the  intention  of  producing  snch  effects 
as  naturally  result  from  its  reception,  and 
something  more  than  mere  ignorance  nnst 
be  shown  to  relieve  him  from  liability  for  all 
the  consequences  attending  his  unlawful  acL 
lb. 

The  injury  contemplated  by  the  statute 
prohibiting  mixing  of  poison  witii  food  is 
such  injury  as  would  be  directly  and  not 
secondarily  produced  by  the  poison  iteelf. 
But  wherever  there  is  a  positive  physical 
effect  produced,  and  the  poison  administered 
operates  to  derange  the  healthy  organisation 
of  the  system,  temporarily  or  permanently, 
there  is  an  injury  which,  whenever  it  is  re^ 
sonably  appreciable,  may  be  regarded  aa 
within  the  statute.     lb. 

80.    Vagrancy.  —An    Illtnois 
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Mithoriied  the  oommitment  to  a  "reform 
wthofA  "  of  children  between  six  and  sixteen 
yoan  of  age  who  are  "  ragranU  or  destitute 
af  propar  parental  care,  or  are  growing  up  in 
mendicancy,  idleness,  or  ¥100,'*  to  remain 
until  reformed  or  nntil  the  age  of  twenty-one. 
On  the  application  of  the  father  of  a  child  so 
committed,  — held,  that  the  child  must  be  dis- 
charged, the  act  beinff  nnconstitutionid,  and 
the  commitment  not  lieing  for  any  criminal 
offense.    People  v.  Turner,  8  R.  645. 

So  a  statute  authorizing  overseen  of  the 
poor  to  commit  ]^upers  and  vagrants  to  the 
work-house  is  Toid.  Portland  r.  Bangor,  20 
R.681. 

An  act  of  the  legislature  providing  for  the 
oommittinff  to  an  industrial  school  of  de- 
pendent  infant  girls  found  begeing,  wander- 
ing, consorting  with  criminals  or  ricious 
persona,  or  in  bouses  of  ill-fame  or  poor- 
pousee,  ete.,  is  not  unconstitutional  as  being 
in  restraint  of  personal  liberty,  nor  because 
a  trial  by  jarr  is  not  accorded. 
~        r,  &  R.  lOl 


0B0P8. 

Lery  of  ezaontions  on,  see  Bxiounoir,  S3. 

license  to  remove,  see  LicmNSi^  6. 

Raising  on  shares,  see  Landlord  akd  Tin- 

AMT,  25. 
Right  of  tenant  to  remove,  toe  IjAHDU>u> 

AND  Tbnant,  22. 
Right  to^  as  affectsd  by  mortgage^  toe  Mobx^ 

OAOBS,  37. 

Right  to,  in  ejectment,  see  RrBonaonr,  55. 
When  liable  to  attachment,  toe  Att aohmxnt, 

25. 
When  pass  by  deed,  toe  Dbxds,  76. 

1.  Bight  to,  generally.  —  Wages  give 
IM>  riflht  or  interest  in  a  crop,  though  to  be 
paid  oy  delivery  of  a  share  thereof,  prior  to 
the  delivery.     Rogere  ▼.  CoUier,  23  D.  153. 

As  between  a  purchaser  of  land  on  a 
forecloeure  sale  and  the  mortgagor's  tenant, 
crops  planted  bv  the  latter,  and  mature 
when  the  sheriff^  deed  is  executed,  although 
not  severed,  do  not  pass  by  the  sale.  Hwhi 
T.  DeUman,  41  R.  131. 

As  against  the  owner  of  the  land,  a  tres- 
peaaer  who  cuts  the  grass  thereon  is  not  the 
owner  of  the  hay  made  therefrom;  but  he  is 
the  owner  of  crops  which  he  sows  and 
gathers  on  a  railroad  way.  Lindsay  v.  Wi- 
nona etc,  B,  R.  Co.,  43  R.  228. 

2.  ae  between  heir  and  execu- 
tor. —  Vegetable  productions  growing  on 
land  are  parcel  of  it,  but  on  severance  be- 
come mere  chattels,  belonging  to  the  owner 
of  the  inheritance,  unless  severed  and  re- 
moved at  the  same  time  when  they  are  re- 
garded as  part  of  the  land.  Coombe  t.  Jordan, 
22  D.  236. 

Emblements  pass  to  the  executor  cm  the 
death  of  the  owner  of  the  land.  76.  And 
are  liable  to  be  seiied  and  sold  on  execution 


as  personal  chattels  of  a  debtor.  PaUieom't 
Appeal,  100  D.  637.  But  as  between  the  ex- 
center  and  the  devisee,  the  latter  is  entitled 
to  them.    8mUh  v.  BarJiom,  25  D.  721. 

8.  How  transferred,  generally  — 
Statute  of  f^uda.  —  Parol  evidence  is  not 
admissible  to  prove  a  sale  of  a  growing  crop 
of  wheat.  Growing  wheat  is  an  interest  in 
land,  and  a  contract  concerning  it  is  within 
the  statute  of  frauds,  and  must  be  in  writ- 
ing. Mcllvaine  v.  Harrie,  64  D.  196.  Con- 
tra, DavU  V.  MeFarlane^  99  D.  340. 

Growing  crops  are  not  "ffoods  and  chat- 
tels," within  the  meaning  of  the  section  of 
the  statute  of  frauds  which  requires  im- 
mediate delivery,  and  actual  and  continued 
change  of  poesession  of  goods  and  chattels, 
to  render  a  sale  valid  as  against  creditors,  as 
they  are  not  susceptible  of  manual  delivery 
until  harvested  and  reduced  to  actual  pos- 
session, and  hence  they  pass  by  deed  or  con- 
veyance. The  fact,  tiierefore,  that  after  a 
sale  the  vendor  continues  to  live  on  the  prem- 
ises will  not  render  the  sale  void  as  against 
creditors.  Bemal  v.  Hovioua,  79  D.  147; 
Davii  V.  McFarlane,  99  D.  340. 

4.  When  paam  by  deed.*  —  Grantor's 
interest  in  a  growing  crop  passes^  by  an  ab- 
solute deed  in  fee  of  the  soil  without  any 
express  reservation  of  the  growing  crop. 
Oibbone  v.  Dillingham,  50  D.  233;  Barken- 
stoM  V.  Stahler,  75  D.  592;  Turner  v.  Cool,  85 
D.  449.  Contra,  SntUk  v.  JohuUm,  21  D. 
404. 

6.  How  reeenrod  to  grantor.  —  A 
reservation  of  an  interest  in  a  Rowing  crop 
cannot  be  shown  by  parol  evidence  where 
the  deed  for  the  land  makes  no  reservation 
of  it.  Cfibbone  v.  DilUngham,  50  D.  233; 
Broum  v.  Thureton,  96  D.  438.  Contra,  toe 
Backen/itoea  v.  SuUiler,  75  D.  592. 

Parol  evidence  is  admissible  to  prove  that 
a  crop  of  com  growing  upon  land  at  ths 
time  the  land  was  conveyed  did  not  pass  by 
the  deed,  but  was  reserved  by  the  gran- 
tor. There  is  a  distinction  in  this  respect 
between  fruciue  ijutusiriaUa  and  fruit  upon 
trees,  etc.,  which  are  the  spontsmeous  |>ro- 
ducts  of  the  earth,  or  its  permanent  fruits. 
Flynt  V.  Conrad,  93  D.  588;  BackenUou  v. 
Stahler,  75  D.  592. 

Parol  reservation  of  growinff  crops  is  a  sev- 
erance thereof,  and  prevents  them  from  pass- 
ing as  realty  under  an  orphans*  court  sale  ol 
the  land.    Backenstoea  v.  Stahler,  75  D.  592. 

A  reservation  of  growing  crops  gives  a  right 
to  enter  and  cut  and  carry  them  away,  and 
if  they  are  wrongfully  taken  by  the  vendee, 
trover  will  lie  for  them.     lb. 

A  conveyance  of  land  carries  property  in 
a  crop  growing  thereon  to  grantee,  notwith- 
standing an  agreement  in  writing  previously 
signed  b^  the  parties  expresslv  reserving 
the  growing  crop  to  the  vendor;  oecause,  by 

*  Crops,  whether  pass  bj  sale  ol  land,  see  nota 
19  D.  7&ir7fi& 
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the  ezeeation  of  the  deed,  the  preliminary 
oontraot  is  executed,  and  any  inconsistencies 
between  its  original  terms  and  those  of  the 
deed  are  to  be  explained  and  settled  solelj 
by  the  deed  into  which  the  oontraot  is 
merged.     Twmer  r.  Cool,  85  D.  449. 

6.  Bight  of  purchaser  to  remoTO.  — 
The  purchaser  of  a  growing  crop  shall-  have 
free  entry,  ogress,  and  regress  to  out  and 
carry  it  away.  BriUaIn  ▼.  McKay^  S5  D. 
738. 

The  execntion  debtor  preventing  a  pur- 
chaser under  execution  from  gathering  the 
crop  is  a  trespasser,  and  is  subject  to  an 
action  of  trespass  by  the  purohaser.    IK* 


Form  and  requisites  of,  toe  PLBADuro,  6S» 

CBOSS-DBKAinM. 
Sot-off  of,  see  Sr-ow. 

OBOSS-KX  AMTNATIOy. 

Laying  foundation  for  impeachment  by,  toe 

wrrNUSBS,  85. 
What  questions  propor  oo,  mo  Wroraaui^ 

10$  107. 

OBOssiNaa. 

Liability  of  railroad  company  for  injuries  to 

persons  at^  see  Railroad  Compahiis, 

90-97. 
Neglect  to  give  signal  on  approach  of  train, 

see  Railroad  CoMPANnES,  92. 
Rights  and  duties  of  railroad  company  as 

to^  see  Railroad  Comfahhs,  82i 

OBXTBIiTT. 

As  cronnd  for  divorce^  see  Marbiaob  ahd 

DiYORCB,  57,  81. 
To  animals,  see  AirniALS,  23. 
To  children,  see  Crimimal  Law,  20l 

OTXLVBBTS. 

Duty  of  railroad  company  to  eoostmot^  mo 
Railroad  Compahirs,  38. 

OUXBBOXIS  ABTIOIiBS. 
Delivery  of,  see  Salis,  40. 

OTJKTTIiATIVB  EVIDBHOB. 

Kot  ground  for  new  trial,  see  Nbw  Trial» 

OTTUTTIiATIVB  8BNTBNGBS. 
See  Trial,  217. 

OTXBBBBOT. 

In  what,  tender  may  be  made^  SM  Tivdsr, 

*-5. 
Judicial  notice  respecting,  see  Bvidrnoe,  20. 
Provision  in  judgment  respecting  kind  of, 

see  JuDOUEMT,  23. 

*  Whether  eropB  pass  by  execution  sale  of  land, 
see  note,  19  D.  7&2-76& 


[Includes  the  nature  and  incidents  of  the  <_ 

of  a  sHnriYinsr  husband  in  the  lands  of  his  wtle 
as  tenant  by  the  curtesy,  and  the  rights  and  lla> 
biUtles  growing  out  of  such  tenaney.  J 

For  the  oorrelativo  estate  d  Ibo  wifla^  sm 

DOWBR. 

1.  General  principles.* — Tenancy  by 
the  curtesy  does  not  exist  nnlese  there  hss 
been,—  1.  Marriage;  2.  Seisin;  31  Isaiie  bon 
alive;  and  4.  De&th  of  the  wife.  Bmutmotti 
T.  Johnmm,  15  D.  434. 

2.  Beoeeeity  and  witBclency  of  eeMm 
of  wife.  —  For  husband  to  be  tenant  bj  the 
curtesy,  wife  must  be  eetaed  ia  deed.  8»^ 
vent  V.  8mUhf  20  D.  205. 

Seisin  in  fact  on  the  part  of  the  wile  is  not 
essential;  seisin  in  law  is  suffioientb  When 
the  title  of  the  person  claiming  ia  complete 
without  any  entiy,  no  actual  seiaia  caa  be 
required  to  constitnte  her  husband  tenant 
by  the  curtesy.  SvariwotU  v.  Jahmtom^  U 
D.433. 

Actual  seisin  by  wife  daring  covertafe  is 
not  necessary  to  entitle  haaband  to  earte^ 
in  Ohio.    MerriU  v.  Home,  G7  D.  298. 

Tenancy  by  the  curtesy  exists  only  when 
there  is  a  marriage,  birth  of  issue,  death  ef 
the  wife,  and  a  seisin,  either  actaal  or  oca- 
structive,  by  the  wife  durin|(  covertarei  The 
right  of  possession  of  uncultivated  land  draws 
to  it  the  possession,  if  the  land  is  not  heU 
adversely,  and  is  a  sufficient  seisin  to  support 
the  rijjht  of  curtesy.  Land  held  by  a  tenant 
at  sufferance,  or  for  years,  or  of  any  estate 
less  than  freehold,  is  deemed  ia  the  poesss- 
sion  of  the  wife  as  reversioner.  Maiom  v. 
McLamin,  90  D.  820;  McOorrf  ▼.  O^  M 
D.  165. 

Land  (lescended  to  several  ocparoenei^ 
one  of  whom  afterward  married,  had  issa^ 
and  died.  Neither  she  nor  her  husband  had 
ever  lived  upon  or  exercised  any  act  of  cwa- 
•rship  over  the  land,  but  it  remained  ia  the 
possession  of  the  other  ooparoeners.  HtH 
that  this  waa  a  sufficient  seisin  in  fact  te 
sustain  the  hnsband's  claim  as  tenant  by  ths 
curtesy.    Carr  v.  Gwen$,  15  R.  747. 

8.  and  birth  of  child. -.  The  birth 

of  a  child  at  any  time  during  coverture  con- 
stitutes the  husband  tenant  by  curtesy  ia^ 
tiate  of  all  the  lands  of  which  the  wife  waiy 
during  coverture,  so  seised  as  to  support 
such  an  estate.  That  the  lands  are  held  ad- 
versely when  the  child  is  bom  does  aol 
defeat  the  husband's  righk  Swariwtmi  v. 
Johnson,  15  D.  433. 

A  child  in  weiUre  as  mere,  which  is  aftsr- 
wards  bom  alive,  is  considered  in  aaM,  for 
every  purpoee  which  is  for  its  benefit  Jfer* 
eelUt  V.  ThaOUmsr,  21  D.  fid. 

Such  child  is  not  considered  tn  eem  far 
another's  benefit  where  it  is  afterwards  bon 


*  Tenancy  by  cnrtsqr» 
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dead,  or  bom  too  soon  after  conception  to  be 
Mpable  of  living.    lb. 

Delirery  of  a  liTing  child  by  the  Ceeareui 
operatioiit  after  the  mother's  death,  does  not 
enable  the  father  to  take  as  tenant  by  the 
cartesy,  thongh  such  child  is  considered  in 
est*  before  birth  for  its  own  benefit    lb. 

The  wife's  declarations  made  shortly  after 
birth  of  s  child  that  it  had  been  bom  alive, 
are  not  oooipetent  evidence  to  establish  her 
hasband'i  title  to  curtesy.  Oardner  r,  Klutts, 
80  D.  331. 

4.  What  may  be  held  as  tenant  by 
the  oortesy.  — The  husband  is  tenant  by 
the  cartesy  of  an  equitable  inheritance  of 
hie  wife.    Dugan  r.  QMngs,  43  D.  806. 

He  becomes  tenant  by  the  curtesy  of  waste 
or  uncnltiFSted  lauds  owned  by  the  wife,  and 
not  held  adversely  (the  other  necessary  inci- 
dents existing),  she  being  deemed  seised  in 
fact,  so  Bs  to  entitle  the  husband  to  this 
right   WetU  v.  TAompion,  48  D.  76. 

A  testator's  intention  to  deprive  the  devi- 
see a  husband  of  bis  estate  by  the  curtesy 
must  clearly  appear  from  the  will,  or  it  will 
not  be  allowed,  and  the  fact  that  he  devises 
to  his  daughter  a  farm,  with  the  limitation 
tliat  it  shall  not  be  "subject  to  the  sale  or 
dissposal  of  her  husband  in  any  way,  manner, 
i)v  iorm  whatsoever, "is  not  sufficient  to  show 
t/jat  he  intended  to  bar  the  tenancy  b^  cur- 
tesy, when  the  husband  was,  at  the  time  of 
;he  testator's  death,  and  for  several  years 
)revion8,  in  the  occupation  and  possession  of 
he  premises.    MuUcMjf  ▼.  Mvliany^  31   D. 
38. 

A  testator  who  devises  to  a  feme  covert 
a  estate  in  fee  cannot  deprive  her  husband 
'  his  estate  b^  the  curtesy,  by  any  words 
'  restraint  or  limitation  in  the  wilL  lb. 
Land  waa  conveyed  to  a  woman  for  her 
parate  estate,  free  from  the  control  and 
■bilitiea  of  her  husband,  and  with  full 
wer  of  disposition,  i/e/ef,  that,  in  the  ab- 
ice  of  woraa  clearly  expressing  a  different 
rpose,  the  husband  was  entitled  to  his  ten- 
;y  by  cartesy.  Carter  v.  Dale,  31  R.  660. 
S,  Wliat  may  not  be  so  held.  —  The 
band  has  no  curtesy  in  land  conveyed  to 
rostee  for  the  wife's  separate  use  by  a 
i  expressly  excluding  the  husband  from 
control.  Cochran  v.  0*Hem,  39  D.  60. 
man  cannot  be  tenant  by  the  curtesy  of 
^iiainder  or  reversion  expectant  upon  an 
^  of  freehold,  unless  the  particular 
;e  be  determined  during  the  coverture. 
V.  Heed,  75  D.  777;  Mahne  v.  Me- 
in,  90  D.  320. 

cannot  be  tenant  by  curtesy  of  lands 
1  are  assigned  to  a  woman  for  her 
r.  Jieed  v.  Reed^  75  D.  777. 
IS  'Where  a  woman  on  whom  lands  de- 
en  do  wrs  lier  mother,  afterwards  mar- 
la^  issue,  and  dies  in  the  lifetime  of 
:>therp  ber  husband  will  not  be  entitled 
tboae  lands  whereof  the  mother 


was  endowed,  because  the  daughter's  seisin 
was  defeated  by  the  endowment.    lb, 

6.  Stights  of  tenant  by  the  curtesy. 
—  A  tenant  by  the  curtesy  is  entitled  to 
interest  for  life  on  the  proceeds  of  lands  de- 
vised to  his  wife  and  sold  after  her  death  by 
the  executors  of  the  devisor  under  a  direo* 
tionin  the  wilL  Dunteomb  ▼.  Dunecombt  7 
D.  504. 

During  the  ezistenoe  of  this  estate  the 
lands  do  not  descend  to  the  heirs  so  as  to 
give  them  a  right  of  entry.  Swariwoui  v. 
Johtuon,  15  D.  433. 

Where  a  testator  devises  lands  to  his 
daughter  in  fee- tail,  directing  that,  in  case 
she  shall  die  without  issue,  his  executors 
shall  sell  the  lands  and  divide  the  proceeds 
among  other  legatees  named  in  the  will,  and 
the  daughter  dies,  leaving  a  husband,  who  is 
entitled  to  a  Ufe  estate  therein,  as  tenant 
by  the  curtesy,  such  lands  cannot  be  sold 
by  the  executors  until  after  the  determina- 
tion of  the  life  estate  of  the  husband.  Haif 
V.  Mayer,  34  D.  453. 

A  tenant  by  the  curtesy  cannot  maintain 
a  writ  of  right.  Leeatt  v.  MerchmUi'  In$, 
Co.,  50  D.  169. 

7.  Effect  of  the  married  women's 
acta.  —  The  Arkansas  statute  giving  mar- 
ried women  the  exclusive  ownership  and 
control  of  their  real  estate  does  not  aoolish 
the  right  of  tenancy  by  curtesy.  Neeli^  ▼• 
Lancaster,  58  R.  752. 

Neither  does  the  Illinois  married  woman's 
act  of  1861.    Freeman  v.  ffartman,  92  D.  193. 

Prior  to  said  Illinois  act^  the  estate  by  the 
curtesy  conferred  a  present  existing  right, 
giving  the  owner  authority  to  use  and  enjoy 
It  until  it  became  extinotb  Clark  v.  Thon^ 
eon,  95  D.  457. 

The  estate  by  the  curtesy  in  the  separate 
estate  of  the  wife  remains  in  the  husband 
unimpaired  by  the  New  Jersey  statute  for 
the  better  securinff  of  the  property  of  mar- 
ried women,  whi^  declares  that  she  shsU 
hold  the  property  to  her  sole  and  sq^Mirate 
use,  and  that  it  shall  not  be  subject  to  the 
disposal  of  her  husband,  nor  be  liable  for  his 
debts.     Johnson  v.  Cumnum,  84  D.  142. 

The  Virginia  married  woman's  act,  giving 
her  the  power  to  possess,  enjoy,  and  devise 
her  separate  estate  as  if  sole,  destroys  the 
tenancy  by  the  curtesy  initiate;  but  it 
seems  that  if  the  wife  dies  without  having 
alienated  the  lauds,  the  husband's  curtesy 
attaches.     BreecUny  v.  Davis,  46  R.  740. 

8.  Forfeiture  of  the  estate.  —  Adultery 
of  the  husband  will  not  work  a  forfeiture  of 
his  curtesy.      Wells  v.  ThomTpsoik,  48  D.  76. 

He  may  forfeit  his  curtesy  by  a  wrongful 
alienation,  by  making  a  feoffment,  by  levy- 
ing a  fine  importing  a  grant  in  fee,  by  suffer- 
ing a  common  recovery,  or  by  joining  the 
wise  in  a  writ  of  right.     lb. 

His  curtesv  is  not  forfeited  by  a  convey* 
ance  in  fee  of  his  interest  in  the  estate,  iik 
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OUSTODIA  LEQIS. 

Szeoation  against  property  in,  tee  Exiou- 
nov,  81. 

OUSTODT. 

Of  iMggage*  money,  eta,  by  paaaenger,  aee 

Oabrikrs,  83,  84. 
Of    children,    generally,    tee    LffFAXTS,    8; 

Parent  and  Child,  2. 
Of  children,  after  divorce^  see  Marbiaoi 

AND  DiVOBCS,  97. 

Of  children,  habeoB  eorpui  to  fix,  tee  Habbas 
Corpus,  8,  13. 

Of  eflfects  fonnd  on  prisoner,  see  Arrest,  18. 

Of  person  arrested  on  criminal  charge^  see 
Arrest,  22. 

Of  prisoners,  by  sherifif,  see  Shkrivfs,  7. 

Of  property  in  replevin,  see  Rieplbvin,  16. 

Of  property  libeled  in  admiralty,  toe  Admi- 
ralty, 11. 

Of  property  nnder  execution  lery,  toe  ExR- 
OC7TION,  67-64. 

Of  the  jury,  in  civil  cases,  see  Trial,  96. 

Of  the  jury,  in  criminal  oases,  see  Trial,  193. 

Of  ward's  person,  by  guardian,  see  Guar- 
dian AND  Ward,  10. 

Of  wife's  person,  by  husband,  toe  Husband 

AND  WlFI^  1. 

CraSTOK— USAGE. 

flnclsdei  the  validity  and  efllBct  of  eutoms 
and  usages,  generally,  and  bow  thej  may  be 
pleaded  and  proved.  The  efltet  o(  custom  upon 
particular  contracts  or  transActlons  should  be 
looked  for  under  the  specific  titles  of  such  con- 
tracts or  transactions.] 

Bffect  of,  on  construction  of  statutes^  see 

Statutbs,  46. 
fififect  of,  on  mode  of  delivery  by  carrier,  see 

EZPRBSS  COMFANIXS,  8. 

Effect  of,  to  limit  carrier's  liability,  see  Cab- 

BIBBS,  97. 
Of  miners,  see  Minbs  and  Mining,  9. 
When    provable  by  parol,  though  writing 

exists,  see  Bvidxncb,  96. 

1.  General  principles.* — Customs  are 
either  general  or  particular.  Bot^/uh  t.  Foa^ 
39  D.  611. 

General  enstoms  are  such  as  prevail 
throughout  a  country,  and  become  the  law 
thereof,  and  their  existence  is  to  be  deter- 
mined  by  the  court;  particular  customs  are 
such  as  prevail  in  some  county,  city,  town, 
parish,  or  place,  and  their  existence  is  to  be 
determined  by  a  jury  upon  proof.     lb. 

The  court  may  overrule  a  particular  cus- 
tom, if  it  be  against  natural  reason.     lb. 

2.  What  cnetome  are  valid,  t — A 
usage,  to  be  binding,  must  be  of  long  staud- 
ins,  uniform  in  operation,  just  and  reason- 
able, and  known  to  and  acquiesced  in  by  all 
those  whose  rights  are  affected  by  it.  f/ay- 
ufard  V.  MlddleUm,  15  D.  615;  KmdaU  v. 

*  DeflnitloD  and  eflbct  of  custom  and  usage,  see 
note,  18  R.  204-207. 
t  Customs,  and  their  validity,  lee  note,  60  D.  97- 
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RuaaeO,  90  D.  696;  ZeocA  ▼.  PeHtmM,  35  IX 
268;  SUele  t.  lieTver,  70  D.  616;  /"omt- 
wnih  T.  Eemmer,  79  D.  756;  Beed  t.  Rkk- 
ardwn,  93  D.  155;  Stnmg  r.  Omnd  Trmmt 
R.  R.  Co.,  93  D.  184;  Jacobi  t.  SUorty,  97 
D.  580;  SouihweUem  Freight  etc  Oo.  t.  Siath 
ard,  100  D.  255;  Ot^mf  Bank  r.  Orxjtm, 
1R.66. 

A  custom  which  is  general  and  uniform  is 
valid  without  being  nmversally  acgniewd  v^ 
Desha  ▼.  Holland,  46  D.  261. 

A  custom  must  be  reasonable;  bat  it  is  aot 
unreasonable  merely  becanae  oontraiy  to  a 
particular  maxim  ii  the  common  Uw,  or 
prejudicial  to  the  interests  of  e  priTafee  par- 
son, if  it  be  for  the  benefit  of  the  oommoa- 
wealih.    Knowlee  t.  Dow^  55  D.  163L 

A  nsage  that  a  person  employed  to  exca- 
vate sand  from  lots  to  eonrorm  them  to  a 
general  plan  shall,  in  addition  to  the  eooa- 
pensation  stipulated,  be  entiUed  to  the  sand 
excavated  is  valid  and  binding  if  it  has  long 
existed  and  been  well  known,  and  the  par- 
ties have  not  made  any  express  agreement 
inconsistent  with  itb  Cooper  t.  Katm^  33  D. 
512. 

A  custom  which  makes  a  wardioasemaa 
the  suba^nt  of  a  factor,  to  examine  eott6a 
stored  with  him,  and  to  send  it,  if  damaged, 
to  a  "  pickery  "  to  have  the  dama^^  eottoa 
separated  from  that  which  is  meiSian  table, 
and  which  renders  the  factor  liable  for  the 
picking,  is  not  unreasonable.  Dtdta  t.  iSfd- 
Uuid,  46  D.  261. 

A  custom  of  depositinff  upon  plaintiirs 
beach  sea- weed,  gathered  between  nigh  and 
low  water  mark,  which  is  in  favor  of  the  in- 
habitants  of  a  neighboriuff  town,  ia  not  un- 
reasonable.    Kw^oiu  V.  .6010;  55  D.  163. 

A  geueral  and  notorious  custom  of  steam- 
boat captains  at  Urge  river  ports  to  insure 
their  boats  and  execute  premium  notes 
therefor  is  reasonable,  and  valid  as  against 
the  ownera  AdamM  t.  PiuAmrgik  /aa  Cbi, 
40  R.  662. 

The  validity  of  usages  in  Pennsylvania, 
New  York,  and  Massachusetts  discussed. 
JHcHnMn  v.  Qay,  83  D.  656. 

8.  What  are  invalid.  — If  a  eustom  is 
alleged  to  be  void  because  inconvenient  in  a 
high  degree  in  its  enjoyment,  the  judi^es 
must  look  to  the  probabilities  of  the  case, 
and  be  satisfied  that  the  inoonvenieoce  is 
real,  general,  and  extensive,  before  they 
hold  it  bad,  where  the  jury  have  found  it  to 
exist,  and  to  have  been  acted  upon  beyond 
the  time  of  legal  memory.  Knawlee  v.  Dom^ 
55  D.  163. 

Practice  of  a  few  persons  in  a  businesi  in 
which  many  are  engaged  does  not  establish 
a  custom  which  all  persons  who  are  eogsged 
in  the  same  pursuit  are  presumed  to  know 
and  recognise.    Fvhr  t.  Dean,  69  D.  484. 

Usages  are  void,  if  thev*  oontradict  the 
terms  of  a  contract  or  its  legal  intei^>rsta- 
tion  or  effect    iKoUnsoa  t.  G^f^  83  Pi  656L 
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The  asage  of  plasterers  to  charge  half  the 

dse  of  the  windows,  at  the  price  agreed  on, 

for  work  and  materials  is  unreasonable  and 

bad.    Ja^n  ▼.  MeredUh,  2  D.  373. 

A  usage  to  larrender  a  draft  of  an  absent 
person  on  receipt  of  drawee's  cheek  is  not  a 
reasonable  nsage.  WJutneff  r.  Bason,  96  D. 
762. 

4.  When  must  be  pleaded,  and  how. 
—  A  custom  known  and  acquiesced  in  by 
the  parties  will  excuse  the  non 'performance 
>f  a  daty  prescribed  by  law;  but  it  must  be 
ipecially  pleaded,  and  evidence  of  such  a 
!ustom  is  not  admissible  under  the  general 
Mue.    (hvernor  t.  WUherM,  60  D.  95. 

Where  defendant  relies  npon  a  custom 
Down  and  acquiesced  in  by  the  plaintiff/it 
bould  be  ipecially  pleaded;  but  if  plainti£f 
id  not  object  to  the  admission  of  evidence 
»  prove  it  on  the  first  trial  under  the  gen- 
ai  issue,  on  the  return  of  the  case  from 
10  appellate  court  the  defendant  may 
neod  his  pleadings  and  plead  the  matter 
ecially.    lb, 

A  general  usaee  in  a  particular  business 
sd  never  be  alleged  in  pleading.  State  t. 
wtan,  65  D.  201. 

iVhere,  in  treenaas,  defendant  pleaded  the 
Mral  issue,  ana  gave  notioe  that  he  would 
T  in  evidence  a  prescriptive  right  of  fish- 
in  the  sea  adjomtng  the  locus  in  quo,  and 
rising  and  occupying  the  shore  for  that 
pose,  he  cannot  give  evidence  of  any 
icriptive  right  to  erect  huts  on  the  shore 
the  purpose  of  fishing,  but  such  a  custom 
lid  be  pleaded  or  mentioned  in  the  no- 
.  Oortelsfou  v.  Van  BruneU,  3  D.  439. 
t  trespass  for  cutting  and  carrying  awa^ 
grain,  a  lessee  for  years  may  give  evi- 
«  that,  by  the  custom  of  the  country,  he 
titled  to  the  way-going  crop,  though  he 

not  specially  plead  such  custom,  and 
a^h  he  held  under  a  written  lease,  making 
iference  to  such  right.  A  custom  gen- 
r  known  is  to  be  considered  as  entering 

every   contract   to  which  it   applies. 

T.  Dickey,  6  D.  411. 

Svidence  to  prove  custom.  — 
s  take  no  notice  of  local  usages,  but 
mast  be  proved  like  other  facts,  and, 
Arily,  by  parol  evidence.  £kiffer  ▼. 
fns.  Co.,  25  D.  363. 
itrticalaur  custom  becomes  a  part  of  the 
fien  yrell  understood  and  established. 
ridence  of  one  individual  will  not  es- 

a  custom  or  usage  of  trade.  Haboer- 
Oole^  40  O.  603. 

f  of  a  g^eneral  custom  is  strong  evi- 
»f  its  resbsonableness.  Coz  v.  (7.  F*  d» 
b.,  45  D.  771. 

»noe  of  custom  must  show  certain  and 
I  nsa^e^  and  if  it  is  contradictory, 
s  to  do  this,  it  is  insufficient  to  estab* 

wsdidity  of  the  enstom.     Duiha  t. 
,  46  1>.  261. 
9V«   cuatom  of  depositing  sea-weed  | 


npon  plaintiff  8  beach,  evidence  that  thirty 
persons  had  been  accustomed  to  deposit  sea- 
weed there  is  competent.  Knowke  v.  Dow, 
55  D.  163. 

A  variance  between  the  allegation  of  usage 
and  proof  of  it  does  not  exist  where  the  cus- 
tom alleged  is  of  hauling  sea-weed  upon  the 
plaintiff  s  close  and  depositing  it  there,  and 
afterwards  carrying  it  away  at  all  times  of 
the  year,  at  the  defendant  s  will  and  pleas- 
ure, and  the  evidence  is,  that  when  the  de- 
fendants got  more  sea- weed  than  they  wished 
to  haul  home,  they  hauled  it  there,  and  left 
it  until  it  was  convenient  for  them  to  re- 
moTe  it.     Ih, 

A  regular  usage  for  twenty  years,  unex* 
plained  and  uncontradicted,  is  sufficient  to 
warrant  a  jury  in  finding  the  existence  of  an 
immemorial  custom,     lb. 

Defendant  need  not  prove  that  a  custom 
extends  over  the  whole  close  under  a  plea 
stating  a  custom  to  haul  sea- weed  "npon 
said  close."    /&. 

A  custom  long  acquiesced  in  and  sanc- 
tioned by  judicial  decision,  and  which  has 
given  rise  to  the  systems  of  common  law  and 
the  law  merchant,  amounts  to  positive  law, 
is  judicially  noticed,  and  not  the  subject  of 
proof.     Barlow  t.  Lambert,  66  D.  374. 

One  instance  of  a  remittance  by  mail  does 
not  establish  a  usage.  Burr  v.  Siektes,  65  D. 
437. 

The  ''universal  practice  and  understand- 
ing of  persons  employed  in  navigating"  a 
particnlir  river  will  not,  of  itself,  constitute 
a  custom.     McCktrt  v.  Cox,  70  D.  552. 

In  order  to  prove  a  custom  that  the  seller 
takes  all  risks  under  an  agreement  with  a 
miller  to  receive  wheat,  to  be  used  by  him 
when  he  pleases,  and  not  to  be  kept  separate, 
nor  the  identical  wheat,  or  flour  made  there- 
from, returned,  and  that  the  person  deposit- 
ing the  wheat  should  be  entitled,  on  demand, 
to  the  same  quantity  of  wheat  in  kind,  or 
the  amount  of  flour  so  much  wheat  would 
make,  or  the  then  price  of  wheat  per  bushel 
in  money,  it  must  be  shown  that  millers  in 
the  particular  locality  where  the  custom  is 
sougnt  to  be  proved  had  long  been  in  the 
habit  of  thus  receiving  wheat  and  losing  it, 
or  having  it  destroyed,  and  that  the  sellers 
did  not  claim  pay  for  it.  Carlisle  v.  WaUaee, 
74  D.  207. 

Usage  and  custom  must  be  proved  and  de- 
termined, as  a  question  of  fact,  upon  the 
trial,  and  proof  of  them  will  not  be  received 
b^  an  appellate  court.  Mere  opinions  of  in- 
dividuals will  not  establish  a  usage  or  cus- 
tom. Marine  Nat.  Bank  v.  Nat.  CUy  Bank^ 
17  R.  305.  S.  P.  as  to  last  point.  Southwest- 
em  Freight  etc.  Co.  v.  Stanard,  100  D.  255. 

6.  When  proof  of  custom  will  control 
a  contract.*  —  \.  In  general,  —  Where  a 
custom  or  usage  is  proved  to  exist  in  relation 

*  Evidence  of  custom  or  usage  to  vary  terms  In 
contracts,  see  note,  6  S.  678-6&L 
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to  •  paiticaUr  trade  or  purtait,  if  it  bo  gon- 
endt  aU  porMDi  onga^ed  therein  are  pre- 
ramed  to  oontract  with  referenoe  to  it. 
Sarmuon  ▼.  Oamam^  SO  D.  678;  Clark  r.  Baker, 
46  D.  199;  Farfuworth  v.  CAom,  51  D.  206; 
Johnson  T.  Concord  B,  R.  Carp,,  88  D.  200. 

In  determining  whether  pvties  contracted 
with  referenoe  to  a  nsage,  its  antiqaitr  ia 
immaterial;  hot  thi^fact  of  ita  being  well  ea- 
tablished,  so  aa  to  bo  senerally  known  to 
persons  engaged  in  the  buainesa  to  which  it 
relates,  is  important^  Thompson  t.  HamU- 
ton,  23  D.  619. 

A  usage,  if  reasonable,  will  be  considered 
in  interpreting  a  contract  presumed  to  haTe 
been  made  with  reference  to  it,  but  not  to 
prore  the  origin  of  the  relation  by  which  the 
parties  became  reaponsible  to  each  other. 
Leadk  t.  Perkhu,  85  D.  268. 

Knowledge,  either  express  or  implied,  of 
a  particular  custom,  must  be  shown,  in  order 
to  bind  a  party  to  a  oontract  by  itb  Bodfish 
T.  fox,  39  D.  611. 

There  is  no  such  thing  aa  discretion  in 
usages  or  customs  of  trade;  they  are  ab- 
solute, imperative,  and  universal  in  favor  of 
and  against  all  the  parties,  when  no  special 
agreement  to  the  contrary  is  made.  Lat^ear 
T,  Bh9$man,  45  D.  76. 

A  usage  may  be  proved  to  aid  in  eonstru- 
ing  a  contract,  or  to  show  the  manner  of 
discharging  some  duty  or  performing  some 
act.  But  the  usage  must  relate  to  mattera 
of  fact,  and  not  to  modes  of  thinking.  It 
must  also  be  shown  to  be  long  oontmued, 
uniform,  and  generally  known.  Cox  v. 
0'J?ifey,  58  D.  633. 

A  contract  is  ^nerally  the  law  of  the 
transaction  in  which  it  exists,  and  is  not  to 
be  affected  b^  anything[  bnt  its  terms,  yet  in 
many  oases  its  execution  may  be  curtailed 
by  usage  or  custom.  Helnu  v.  Philadebphia, 
L.  Ins.  Co,,  100  D.  621. 

2.  To  a§eertain  hUenikm  <^  parUu,  —  Evi- 
dence of  usage  or  custom  ia  admissible  for 
the  purpose  of  ascertaining  the  sense  and 
understanding  of  parties  by  their  contracts 
which  are  made  with  reference  thereto. 
Sampton  v.  Oasaam,  30  D.  578;  Barber  t. 
Brace,  8  D.  149;  Foye  v.  Leighton,  53  D.  231 ; 
Sovihweetem  Freight  etc  Co,  v.  Stanard,  100 
D.  255.  But  never  to  thwart  or  control  such 
intention.  Kendall  v.  RuueU,  80  D.  696. 
Or  for  the  purpose  of  contradicting  or  quali- 
fying express  and  certain  provisions.  Col- 
lender  ▼.  Dinemore,  14  R.  224. 

Such  usage  or  custom  becomes  a  part  of 
the  law  of  the  contract,  and  rests  on  the 
same  principles  as  the  doctrine  of  the  lex  locL 
Sampmm  v.  Oamam,  30  D.  578. 

Thus  usage  may  be  reaorted  to  in  order  to 
ascertain  the  intention  of  the  general  owners 
and  charterer  of  a  vessel  under  a  parol  char- 
tering.    Thompeon  v.  HandUan,  23  D.  619. 

S^  To  explain  meaming  qfwarde  and  phrcutee, 
of  local  custom  is  admissible  to 


supply  details  in  an  oral  or  written  contract  in 
regard  to  which  the  oontract  itself  ia  silent, 
or  to  explain  provincialisms  or  technical 
terms  which  have  acquired  a  known,  fixed, 
and  definite  meaning,  different  from  the  or* 
dinary  import  of  such  terms,  or  where  soeb 
terms,  if  not  explained,  are  aosce^ble  ot 
more  than  one  reasonable  oonstmction;  but 
evidence  of  such  custom  is  not  adnoiasible  to 
contravene  any  express  contract  or  provision 
of  law,  or  principle  of  public  policy,  nor  to 
^ve  a  maaning  different  from  their  natural 
import  to  plain  and  unambiguona  words  and 

Shrases.      Barlow  v.   Lambert,   66  D.  374. 
.  P.,  Sampton  v.  Ckaaam,  30  D.  678;  Bipkf 
V.  Crooker,  74  D.  491. 

Upon  a  note  payable  in  ootton  yam  at 
"wholesale  factory  pricos,"  evidenoe  <rf  the 
usage  among  manufacturera  and  dealen  is 
admissible  to  show  tho  meaning  of  those 
terms.     Avery  v.  Stewart,  7  D.  240. 

Parol  evidence  ia  admissible  to  show  that 
the  words  "dangers  of  the  river,**  in  a  bill 
of  lading,  are,  by  the  usage  and  oastom  of 
merchanta  and  others,  understood  to  inclnde 
other  dangers  than  those  arising  from  the 
element  of  water.  Sanm$on  t.  Ocmnm,  30 IX 
578. 

4.  CTsooret  o^ftofiia. —The  well-eaUblished 
naages  and  by-lawa  of  a  bank  respoctioff 
demand  and  notice  are  to  be  nnderstood 
aa  forming  a  part  of  the  oontract  with  parties 
who  have  dealinn  with  the  bank.  Limeoln 
Bank  v.  Poye,  6  D.  52. 

Where  it  was  the  usage  among  banka  to 
give  a  notification  of  any  objection  to  aa  ac- 
count rendered  by  one  to  anothor,  if  no  ol^ 
jection  is  made  to  an  aooonnt,  a  reaaonable 
mference  arises  of  its  correctness.  Umam 
Bankr,  Plantere'  Bank,  31  D.  113. 

That  the  bank  receiving  tho  aooonnt  has 
suspended  makes  no  difference  in  such  oaoi^ 
it  boing  engaged  in  settling  up  ita  affairs,    ift. 

5.  Ouetamt  qf  earner*,  —  A  diarge  of 
negligence  and  mismanagament  in  the  stow- 
age of  gooda  may  be  repelled  by  proof  ol  a 
custom  to  stow  goods  of  that  deacriptioo,  for 
such  a  voyage,  in  that  mode.  Barber  t. 
Brace,  8  D.  149. 

In  an  action  by  a  earner  against  a  ooa* 
signer,  for  freight  on  rioe  shipped  to  Charies* 
ton,  the  defendant  mav  give  evidence  of  a 
custom  in  the  river  trade  to  look  to  the  pnn 
duce  and  oonsignee  alone  for  the  froighk 
Middleton  v.  Heyward,  10  D.  554. 

Evidence  of  usage  for  carriers  to  chaige 
lighterage  for  transporting  gooda  over  shous 
in  a  river  when  the  water  ia  ao  low  that  the 
carrier'a  boats  cannot  pass  the  shoals  with 
their  cargo,  is  admiasible  in  an  action  to  r^ 
cover  freight,  although  the  written  bill  ol 
lading  specifies  the  rate  of  freight,  and  says 
nothing  as  to  lighterage.  Andrews  v.  Roatk, 
37  D.  718. 

6.  StUee  rf  aooda,  —  Evidenoe  of  a  asags 

Mto  *!^^  wMwJLfc  o#  sell  in  IT  <»ft**:^Mi  bv  aaasDl^ 
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md  u  to  the  takine  of  lamplet  by  broken, 
and  tho  oSumg  of  them  to  costomera  for 
iaipoctioo,  it  Admissible  in  an  action  on  the 
wmutj  ariiing  npon  enoh  a  lale.  Boor" 
flKM  T. /ewbiif  27  D.  168. 

Evidonoo  of »  uaagp  by  a  ootton  broker 
not  to  mako  entry  of  the  faot  that  ealea  of 
ootton  mado  by  him  were  made  by  lample, 
If  adminibloy  whore  npon  a  particular  eale 
there  is  no  reference  in  the  entry  in  hii 
book,  and  in  the  sale  note  and  bill  of  parcels, 
that  the  sale  was  by  sample,  and  tbe  sale 
may  then  be  shown  by  parol  to  have  been  so 
made,    fb, 

A  local  usage  ss  to  sales  of  com  in  bnlk 
m'th  warranty,  while  on  an  importing  vessel, 
hat  the  yendee  may  accept  and  pay  for  what 
orreaponda  with  ihe  warranty,  and  reject 
he  rotadue,  is  reasonable  and  binding  on  a 
endor  ander  an  oral  contract  of  sale  con- 
lining  no  stipolation  to  the  c<mtrary.  Clark 
Bc£er,  4&  h  199. 

In  OMMRMMJ^  for  goods  sold,  defendants 
ay  show  that  the  bills  were  not  marked, 
d  that  in  such  cases  six  months'  credit  was 
e  custom  among  like  dealers,  and  that  the 
don  was  prematurely  brought.  FarnB- 
rth  r.  Chase^  51  D.  206. 
i  consignor  is  bound  to  notioe  a  business 
tom  or  usage  of  long  standing,  general 
I  uniform,  at  the  place  to  which  the  prop- 
f  is  consigned  for  sale,  controlling  as  to 
a  of  payment  upon  a  sale  for  cash,  and 
operation  of  tne  custom  will  not  be 
3ted  by  his  ignorance  in  fact,  upon  the 
eot  Deshler  t.  Beert.  83  D.  274. 
I  an  aotioD  <m  a  contract  by  telegram  for 
purchase  of  wheat,  by  merchants  in  Bal- 
ro  from  merchants  in  Indiana,  there 
I  no  stipulation  for  time  and  place  of 
lent,  evidence  is  admissible  to  show  a 
'Di  among  merchants  in  Indiana  for  pay- 
to  be  made  in  Baltimore  upon  arrival 
)  wheat.  Mand  v.  Tinil,  47  K  163. 
MiaceUaneouB  UbtBtratUmtt,  —  In  an  ac- 
Ml.  an  aigreement  to  build  an  octagonal 
wall  at  an  agreed  price  per  foot,  evi- 
ls adnniasible  of  the  nsaffe  of  measuring 
iglea  of  such  walls,  ana  of  the  proper 
>l  measuring  the  angles  of  rectangular 

JF'ard  v.  TirrtU,  69  D.  297. 
laving  lumber  sawed  at  a  mill,  may  be, 
Ing  to  a  custom  of  former  years,  jus- 
1  making  payment  for  the  sawing  to 
>ther  persons  who  have  charge  of  the 
lere  a  private  contract  exists  between 
lessee  of  the  mill,  and  J.,  or  other 
,  thmt  the  latter  will  not  collect  the 
*  sskwrin^^,  but  of  which  contract  C. 
totiee.  Ch-een  v.  Clay,  87  D.  622. 
son  put  in  charge  of  a  saw-mill  by 
;  of  we  lessee  or  owner  thereof  may 
'witli  others  to  saw  lumber  for  them, 
he  ikbseiioe  of  a  known  contract  to 
\  may  lawfully  receive  payment 
othttrsrise  for  such  lumber  sawed 


by  him  at  the  mill.  And  evidence  of  a  cus- 
tom in  former  years  to  make  such  nayments 
to  other  persons  so  put  in  charge  oi  the  mill 
is  competent,  thougn  not  material.     lb. 

Plaintiff  oontnuSed  in  writing  to  do  the 
plastering  work  of  defendant's  house,  in 
Buffalo,  at  a  certain  price  per  square  yard. 
He  included  in  the  bill  and  charged  for  the 
full  surface  of  the  walls,  without  deduction 
for  doors,  windows,  etc.  In  an  action  to  re- 
cover the  amount,  evidence  was  introduced 
to  prove  that  it  was  the  custom  of  plasterers 
in  Buffalo  so  to  measure  and  charge.  Held^ 
1.  That  the  evidence  was  proper,  and  ihe 
custom  not  unreasonable;    2.  That  it 


error  to  reject  defendant's  evidence  that  he 
had  no  knowledge  of  the  custom.  WtMi  v. 
BaUey,  10  K.  407. 

It  is  the  custom  for  those  navigating 
steamboats  on  the  Alabama  River  to  purchase 
salt  at  Mobile,  to  be  carried  up  the  river 
and  sold.  Held,  that  such  custom,  in  the 
absence  of  a  contrary  stipulation,  would 
affect  a  partnership  agreement  made  for  the 
purpose  of  running  a  steamboat  on  that 
river,  and  the  firm  would  be  liable  for  salt 
purchased  by  a  partner  at  Mobile  for  trans- 
portation and  sale  on  the  boal  Waring  v. 
Oradf,  20  K  286. 

Evidence  is  admissible  to  show  the  usage 
of  particular  pork -packers  not  to  keep  the 
product  of  each  customer's  hc^  separate; 
also  to  retain  oertain  portions  of  the  hogs  as 
compensation;  also  to  show  that  the  term 
"product,"  in  that  business,  has  a  known 
peculiar  meaning,  and  does  not  include  those 
portions  of  the  hogs.  Mondngtiar  r.  Cum- 
nivgham,  69  R.  211. 

7.  Wlien  it  will  not.  —  1.  In  gentral 
—  Usages  or  customs  of  particular  places  are 
not  binding  unless  the  parties  contract  in 
reference  to  them,  and  if  the  contract  be  in 
writing,  the  reference  ought  to  appear  by  its 
terms.    Bagtr  v.  Aths  In».  Co,,  25  D.  363. 

A  local  usage  inconsistent  with  an  express 
contract  made  at  the  place  where  such  usage 
prevails,  or  contradicting  its  terms,  is  not  a 
part  of  such  contract,  and  cannot  be  given  in 
evidence  to  contradict  or  avoid  it.  Sweet  v. 
Jenldni,  36  D.  242;  BodJUh  v.  Fox,  39  D.  611; 
Barlow  v.  Lambert,  65  D.  374;  Cox  v.  Peter^ 
son,  68  D.  145;  Boardman  v.  Spooner,  90  D. 
196;  Randall  v.  Sndth,  18  R.  200;  Brown  v. 
FotOer,  18  R.  463. 

Evidence  of  an  opposite  usage  or  custom  is 
not  admissible  to  rebut  a  particular  fact  at- 
tempted to  be  proved  by  the  opposite  party. 
Foye  V.  Leighton,  53  D.  231. 

Thus  evidence  that  in  similar  brick-yards 
the  bnsiness  is  jointly  carried  on  ii  not  com- 
petent to  prove  that  it  ii  so  in  any  particu- 
lar one.    lb. 

Evidence  of  a  special  custom  among  oer- 
tain traders,  making  common  worSs  of 
representation  words  of  warranty,  is  not 
admissible.     WethereU  r.  Neibon,  59  D.  741. 
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Existence  of  a  oaBtom,  of  loag  standing, 
will  not  prednde  parties  from  so  contracting 
that  it  diall  not  affect  their  rights  in  the 
particular  case.    Deshler  r.  Beers,  83  D.  274. 

Costom  or  nsage  will  not  be  allowed  to 
extend  one's  right  to  act  for  and  receive 
compensation  from  both  parties  to  matters 
in  which  the  interests  of  the  parties  are  or 
may  be  diverse.  Waikar  t.  Osgood,  03  D. 
168. 

Evidence  of  a  local  usage  to  attach  "a  pe- 
culiar meanins**  to  the  word  "settlement,'* 
in  a  mercant^e  contract^  is  inadmissible. 
Suaquehanna  Feriilmer  Co,  t.  White,  69  R. 
186. 

2.  Deede  and  leaeee,  —  Evidence  of  a 
usage  is  inadmissible  to  explain  the  language 
of  a  deed  not  ambiguous  or  equivocal  Cot' 
tefyou  V.  Van  Brundt,  3  D.  439. 

A  lease,  as  to  its  subject-matter,  terms, 
and  provisions,  must  speak  for  itself;  and  a 
nsage  in  the  neighborhood  is  not  admissible 
to  vary  this  rule.  Cooke  v.  England,  92  D. 
61 8.  As  by  showing  a  usage  that  an  outgoing 
tenant  is  entitled  to  the  crop  on  the  land  at 
the  determination  of  the  lease.  Harrie  t. 
Cbrson,  30  D.  610. 

3.  Other  iUuatraUone,  —  Evidence  of  a 
usage  among  brick-masons,  as  to  the  method 
of  ascertaining  the  number  of  brick  in  a 
building,  is  inadmissible  in  an  action  on  a 
oovenant  to  pay  a  certain  sum  for  lajrinff 
brick,  "oounting  the  neat  brick  in  the  bnil£ 


ins."    Paoey  v.  Burdk,  26  D.  682. 

Such  a  covenant  is  to  be  construed  accord- 
ing to  the  plain  and  obvious  meaning  of  the 
terms,  as  nsed  by  the  community  at  large. 
Pk 

Error  in  admitting  evidence  of  such  a 
usage  is  not  cured  by  an  instruction  that  the 
words  are  to  be  construed  according  to  their 
general  import  and  meaning,  and  not  accord- 
mg  to  their  meaning  among  brick -masons, 
but  the  jury  should  m  told  that  the  evidence 
was  improperly  admitted,  and  that  they  are 
not  to  consider  it.    lb, 

A  contract  for  as  many  brick  as  the  buyer 
needs  to  complete  hia  building,  at  a  fixed 
rate  per  thousand,  cannot  be  varied  bv  evi- 
dence of  a  custom  of  a  country  for  the  buyer 
to  pay  for  brick  enough  to  build  all  the 
waUs  solid,  without  making  allowance  for 
the  openings  for  doors  and  windows.  Ken- 
daa  V.  Biueell,  30  D.  696.  S.  P.,  Sweeney  v. 
Thomaaon,  42  R.  676. 

EWdence  of  a  local  custom  is  inadmissible 
to  show  that  a  stipulation  in  a  contract  of 
hiring  of  a  slave,  that  the  hirer  was  to  '*  lose 
the  negro's  lest  time,"  a  plain  and  unam- 
biguous  term  in  itself,  related  to  time  lost 
by  sickness  or  running  away  of  the  slave, 
and  not  to  Ices  of  time  in  consequence  of 
death  of  the  negro.  Barlow  v.  Lambti-i,  65 
D.  374. 

In  an  aetion  against  a  telegraph  company 
lor  a  mistake  in  sending  a  message^  evidence 


of  a  usage  in  a  local  office  of  the  company  is 
inadmissible  to  vary  the  terms  of  the  con- 
tract under  which  the  message  is  sent 
ChrnmeU  t.  WeeUm  Umm  TeL  Ox,  18  B. 
486. 

Where  a  contract  called  for  Sarij  Bess 
potatoes,  evidence  that  mixed  potatoes^  ooe* 
listing  mainly  of  Early  Boae,  were  generally 
known  as  Eurly  Rose  potatoes^  is  inadmis- 
sible.    Woods  T.  MiUer,  39  R.  17a 

Where  a  bank  pays  a  check  drawn  upon 
it  to  a  bank  in  the  same  ei^,  which  has 
received  it  from  a  depositor,  with  a  forged 
indorsement,  evidence  that  by  usage  among 
banks  in  that  city  it  waa  the  Autj  of  the 
former  bank  to  examine  and  satisfy  itself  of 
the  genuineness  of  the  indorsement^  and  te 
return  the  check  immediately  to  the  latter 
bank  if  not  good,  is  incompetent.  Com 
Exchange  Bank  T.  Naseau  Bank,  43  B.  iS5& 

In  the  absence  of  a  specific  agreoniea^  an 
architect  cannot  recover  for  sketches  and 
estimates  on  the  basis  of  a  percentage  on  his 
estimates,  even  where  each  is  the  ««ige,  it 
not  being  known  to  the  customer.  8coU  ▼• 
Martin,  56  R.  402. 

A  contract  was  made  whereby  defendant 
agreed  to  carry  for  plaintiff  a  cargo  of  coal 
from  New  York  to  Portland  at  a  fixed  price, 
which  cargo  plidntiff  agreed  to  forniah. 
Held,  that  defendant  could  not  excuse  a 
breach  bv  him  of  the  contract  by  ahowing 
that  by  the  usi^e  at  Portland  mch  an  agree- 
ment is  treated  as  a  permit  to  the  reesel  te 
load  with  coal,  if  the  master  finds  it  conve- 
nient, but  if  not,  he  may  throw  up  the  or* 
der  without  incurring  liability  for  damage; 
and  likewise  the  shipper  may  decHwi  to  fnr> 
nish  the  coal,  such  usage  being  repugnant 
to  the  contract,  and  contrary  to  law.  Rat^ 
daU  V.  SntUh,  18  R.  200. 

A  cabinet-maker  agreed  to  buOd  a  walnut 
counter,  but  made  t£e  top  and  door-paneb 
of  stained  whitewood.  In  an  aetico  for 
breach,  —  held,  that  evidence  waa  incompe- 
tent to  show  a  uaage  to  employ  whitewood 
in  each  counters,  ureensiine  t.  Borekard,  4$ 
R.61. 

In  an  action  on  a  contract  for  fomisbiBg 
a  cemetery  monument^  the  defendant  set  mp 
that  the  contract  included  tablets,  which 
the  plaintiff  had  not  furnished.  The  plain- 
tiff denied  that  the  contract  included  tal^ 
lets,  but  offered  to  show  that  the  defendant 
had  not  selected  them  nor  designated  the 
inscriptions  for  them,  and  that  it  waa  a  cua- 
tom  to  do  so  before  tablets  were  fumiabed. 
^«ii,  inadmissible.  ffeddemr.Boberts,l51^ 
276. 

8.  Oustomaiy  rights  on  lAnd  of  an- 
other. —  A  custom  for  interoet  or  profit  to 
be  Iri'l  or  taken  in  another'a  land  ia  bad; 
such  a  right  must  be  alleeed  by  prescriptioa 
in  a  one  esUUe,  LUHe/Uld  t.  Maxwell,  60  Dl 
663. 

A  general  iisags^  liko  that  of 
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lambtr  on  the  bftuki  of  a  mer,  accom- 
jNuiied  bj  no  olaim  of  title,  nor  an  inten- 
tion  to  occupy  the  land  in  exclusion  of  the 
owner'i  righta,  foraiahea  no  presumption  of 
A  gnnl  Beihum  ?.  Turner^  10  D.  36;  LU- 
U^  r.  MaxweH  n  D,  653. 

A  ooftomftiy  right  to  do  anything  on 
land  of  anothtr  ia  adrerse  to  the  rights  of 
the  ownar  of  tha  Mil,  and  mnat  have  been 
acqniesood  in  hj  him.  Knowki  v.  Dow,  55 
D.  Itfa 

9.  SfRMt  of  euBtom  upon  roles  of 
law.*— A  uaga  in  conflict  with  plain, 
raU-eitablishad  rolea  of  law  has  no  validity. 
?0er  r.  O'Sile^,  68  D.  633.  8.  P.,  Atwood  y. 
hiianct  Tramp.  Co.,  34  D.  503;  OranweU 
.  S^p  Fotdki,  77  D.  190;  J>iekin»oti  y.  Oay, 
}  D.  656;  ^oon  t.  Steamboat  Belfcut,  88  D. 
II;  Soutkuettern  Frughi  etc  Co,  y.  Stanard, 
OD.  255. 

Any  praotios  or  nsage^  howerer  general, 
^jodaoed  into  this  oonntry  since  its  aet- 
mant^  and  in  oppodtion  to  the  common 
f,  oau  haye  no  loroe  on  the  gronnd  of 
torn;  beoanae  it  laoks  the  eaaential  in- 
dient  of  a  good  cnatom;  it  is  not  imme- 
rial.  Barrii  y.  Canon,  30  D.  510. 
.  coatom  to  impose  a  restriction  upon  a 
)ral  mle  d  law  mnst  be  oertain,  rea- 
ihlo,  and  of  snch  seneral  practice  that 
inferenoe  is  Uar  uat  both  of  the  con- 
<inf  parties  oontraoted  with  reference 
>ta  PaUom  r,  MeCfrath,  31  B.  552. 
idenoe  of  eostom  may  properly  be 
I  to  explain  and  giye  the  proper  effect 
I  contracts  and  acts  of  partiea;  bnt  it  ia 
iinissible  to  change  the  title  to  prop- 
contrary  to  an  established  rule  of  law. 
rig/U  T.  Jiammond,  53  D.  430. 
torn  or  neage  will  control  the  general 
'  liability  of  common  carriers.  Mc- 
«  T.  Pennsylvania  B.  R,  Co,,  8  R.  264. 
enoo  of  a  usage  or  custom  ia  admis- 
o  yary  tho  oommon-law  liability  of 
a  carriers  by  water.  Sampson  y. 
,  30  D.  678;  Oordon  t.  LUUe,  11  D. 

torn  in  the  sale  of  particular  class  of 
»n  trolling  a  general  rule  of  law  is  in- 
do.      Beime  ▼.  Dord,  55  D.  321. 
9  are  euetained  where  they  relate  to 

action,  a  particular  course  of  deal- 
a    peculiar    method  of   transacting 

although  they  do  in  fact  affect  the 
its  of  the  partiea;  but  not  where 
out  to  the  Moption  of  a  peculiar  or 

of  law,  contrary  to  the  terms  of 
iot  or  to  a  general  rule  of  law  ap- 
9   its    construction.     Usages  haye 

been  sustauned  or  rejected  on  the 
it  they  "were  or  were  not  regarded 
art    wkM    reasonable.     Diddnaon  y. 

656. 
''ill  not  be  permitted  to  hold  that 

istom  au<l  usage  regulating  the  rela- 
y,  see  note,  50  D,  10^10& 


a  warranty  is  implied  when  by  law  it  is  not; 
or  that  a  warranty  is  not  implied  where  the 
law  does  imply  one..  There  is  no  neoeasity 
for  such  usages;  for  public  policy  requires 
that  when  parties  assume  obligations  which 
the  law  does  not  impose,  or  release  obliga- 
tions which  it  does  impose,  it  ahould  be  done 
by  ezpreas  contract.     Jb, 

Courts  of  law  haye  lately  been  disposed  to 
narrow  the  limits  of  the  operation  of  usages 
which  are  contrary  to  obligations  which  the 
law  does  or  doea  not  impoae.     lb, 

A  naage  in  a  particular  place,  howeyer 
long  or  well  established,  that  checks  may  be 
receiyed  as  a  meana  of  payment  for  a  bilL 
and  the  bill  be  held  oyer  until  the  next  day 
without  protest,  for  the  purpose  of  ascer- 
taining whether  the  check  will  be  paid,  can- 
not be  allowed  to  alter  the  general  commercial 
usage  of  the  world.  Strong  t.  King,  85  0. 
336. 

The  senerality  of  a  cnatom  which  is  an* 
reasonable  or  dangerous,  and  productiye  of 
injury,  cannot  in  any  degree  excuse  an  act 
done  in  conformity  to  it  Hill  y.  Portland 
etc,  R.  R,  Co,,  92  D.  601. 

The  general  rule  is,  that  a  custom  may  not 
be  heard  to  affect  the  terms  of  a  statute,  nor 
a  contract,  to  the  extent  of  enlarging  or 
abridging  the  force  of  it,  yet  it  may  inter- 
pret either.  Belme  t.  Philadelphia  L.  Ins. 
Co,,  100  D.  621. 

Eyidence  that  stock  certificates,  issued  ia 
the  name  of  one  as  trustee,  and  by  him 
transferred  in  blank,  are  conatantly  bought 
and  sold  in  the  market  without  inquiry,  is 
inadmissible,  as  yarjring  an  established  iitle 
of  law.    Shaw  y.  Spencer,  1  R.  115. 

OUXTLNG  TIMBER. 
On  the  public  lands,  see  Pubuo  Lakim,  M. 

OT-PAES. 

Doctrine  of,  generally,  see  Tbusts,  23. 
Doctrine  of,  as  applied  to  legacies,  see  LiOA- 

OIBS,  21. 
Doctrine  of,  in  oases  of  charitable  bequesti» 

see  CHAJumSi  11. 


see    Aki- 


BAMAGE-FEASANT 

Distraint  of    trespassing    cattle^ 
HALS,  17,  18. 

DAMAGES. 

f Includes  general  rules  governing  the  right  to 
damages  In  caseii  where  a  pecuniary  remedy  la 
allowed;  the  measure  of  damages  in  actions  both 
ex  eofUractu  and  ex  delicto;  and  rules  relative  to 
the  assessment  of  damasres.  For  similar  matters 
peculiar  to  any  particBlar  action  or  proceeding, 
or  cause  of  action  or  defense,  the  specific  title 
should  be  also  consulted.] 

Amount  of,  in  actions  on  judgments,  see 

JUDOMBNT,  142. 
Amount   recoverable  in  repleyin,   see  Ra- 

PLKVIN,  40. 

Assessment  o^  by  jury,  see  Tbial,  99l 
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ABsessment  of,  on  entry  of  judgment,  sea 

JVDQUENT,  17. 

Caused  by  defective  construction,  liability  of 
railroad  company  for,  see  Railboad 
COMPARIXS,  27. 

Oaused  by  nuisances,  actions  for,  see  Nni- 

8AN0B,  13. 
Effect  of  law  of  place  on  amount  of,  see  Bills 

AND  NOTIS,  249. 
Evidence  in  afferavation  of,  see  AasAULT,  8, 

7;  LiBVL^  17;  SxDUcnoN,  11;  Slandir, 

30. 
Evidenoe  in  mitigation  of,  see  Assault,  9; 

LiBKL,  18;  Malicioits  Prosbcutiom,  18; 

Sbductiom,  12;  Slandbr,  32. 
Exemplarv,  when  proper,  see  Ltbrl,  24. 
For  collision,  measure  of,  see  Shipfino,  62, 

63. 
For  conrersion  of  personalty,  see  Trotbr,  20. 
For  defamation,  see  Slander,  41. 
For  defects  in  title,  vendee's  action  for,  see 

VlMDOR  AND  PiTRCHASKR,  68. 

For  detention  of  dower,  see  Dowrr,  64. 

For  diversion  of  stream,  see  Watrbooursbs, 
14. 

For  false  imprisonment^  see  Falsi  Impris- 
onment, 7. 

For  fraud,  action  for,  see  Fraud,  16-24. 

For  iUe^  taxation,  see  Taxbs,  62. 

For  infnngement  of  patents,  see  Patbntb,  13. 

For  infringement  of  trade-marks,  see  Tradr- 
MARKS,  15. 

For  *  injuries  to  passengers,  see  Railroad 

Companies,  89. 
For  land  taken  for  highway,  see  Highways, 

21. 
For  laiul  taken  for  public  improvement!,  see 

Municipal  Corporations,  65,  56. 
For  land  taken  for  railroad,  see  Railroad 

Companies,  23-26. 
For  land  taken  for  turnpike^  see  Turkpikb 

Companies,  3. 
For  malicious  prosecution,   see  Malicious 

Prosecution,  17. 
For  obstructing  highways,  see  Hiohwats, 
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For  refusal  to  reoeive  ballot,  see  Elections, 

11. 
For  refusal  to  transfer  stock,  see  Corpora- 
tions, 39. 
For  trespass  on  personalty,  see  Trespass, 

36. 
For  trespass  quart  elatuum^  see  Trespass,  26. 
For  trespass  upon  the  person,  see  Trespass, 

44. 
For  waste,  action  for,  see  Waste,  6. 
From  defects  in  bridges,  see  Bridges,  4-7. 
In  breach  of  promise  cases,  see  Marriage 

AND  Divorce,  40-42. 
I|i  actions  against  carriers,  see  Carriers^ 

119-121. 
In  actions  against  husband  and  wife,  see 

Husband  and  Wife,  112. 
In  actions  for  assault,  see  Assault,  16. 
In  actions  for  wrongful  attachment^  see  At* 

tachmbnTi  144. 


In  actions  on  appeal  bonds, 

In  actions  on  bonds,  see  Bonds^  37. 

In  actions  on  contracts,  see  Contracts,  IM. 

In  actions  on  oovenants,  see  CoYmiABT%  fi^ 

57. 
In  actions  on  goaranties,  see  Ouamantt,  37. 
In  actions  on  insurance  polieiesy  aee  Imscet 

anob,  196. 
In  actions  under  mvil  damage  lav%  see  Iv- 

toxioatiko  I^quors,  21. 
In  addition  to  costa,  see  Costs,  18. 
In  lieu  of  possession,  see  Rbplkvin,  32. 
In  lieu  of  specific  performance,  ■••  Spbcdio 

Periormancb,  45,  46. 
In  suits  against  telesraph  companies^  sss 

Telegraph  Era  Compaiiirb,  12. 
In  suits  for  conspiracy,  see  CoMSPiRAcr,  & 
In  suits  on  attachment  bonds,  b««  Attacb- 

MBNT,  131. 
In  suits  on  guardians'  bonds,  see  Guabdiab 

AND  Ward,  46. 
In  suits  on  in  junction  bonda^  see  Ik  jmionov, 

67. 
In  suits  on  sheriA*  bonds,  see  SiiKRim,  39. 
In  suits  on  official  bonds,  see  OmcKRS,  8SL 
In  trespass  to  try  title,  see  Trbspasb,  47. 
In.tn.cti<«.  to  jo^  r«p«,tl«*  ...  T^ 

Interest  on  unliquidated  damanda  for,  sss 

Intebbst,  15. 
Measure  o^  in  action  for  fraad,  mem  Fbaus^ 

24. 
New  trial  for  exoessiTe  or  iBadeqnata^  sss 

New  Trlil,  29-34. 
On  dissolution  of  injunctions,  see  Injuria 

TIOH,  V. 
Opinions  as  to  amonnt  o(  see  WmnBBBi^ 

126. 
Pleading  matter  in  mitigation  mt^  see  Puuih 

INO,  118. 
Recovery  of.  In  ejectment^  see  SncTMBBi; 

50. 
RcTersal  for  ezcessiTe^  see  Aptbai^  73-76. 
Sufficiency  of  verdict  in  respect  to^  seeTBiai^ 

103. 
To  goods  carried,  liability  fw,  see  Bailboab 

Companies,  49. 
What  lapee  of  time  bars  action  for,  see  Limi- 
tations ov  Actions,  43. 
What   recoverable  in  actions    fonnded  en 

negligence,  see  Neoliobkgi^  23. 
What  recoverable  for  seduction,  see  Sbdoo> 

tion,  14. 
What  recoverable  in  dettnne^  see  Drruiu^ 

10. 
What  reooverable  in  suit  on  hill  or  nois^  see 

Bills  and  Notes,  297-302. 
When  awarded  on  appeal,  see  Afpbal,  129. 
When    defendant   entitied   to^    see  Cotb- 

VANT,  3. 
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1.  The  right  to  damages.  —  1.  Oeneral 
nUt.  —  Damages  ihould  not  be  awarded  to 
t  defondaat  who  has  waired  hU  right  to 
them.    MitdienonJ,  Dotier,  22  D.  116. 

For  duDJi^M  aecniin^  after  a  judgment  in 
a  formor  aetioo,  and  ansing  out  of  the  same 
caaie,  an  action  will  not  lie.  WhUnty  t. 
Tom  qfClarendon,  46  D.  150. 

Soma  damaaea  neoessarily  resnlt  from 
irary  wrongful  invasion  of  another's  prop- 
trty,  and  the  law  does  not  require  any  die- 
met  injury  to  be  shown,  in  order  to  justify 
.  recovery  therefor.  But  in  the  case  of 
roperty  of  an  individnid  included  in  a  high- 
'ay,  the  mere  entry  upon  it  is  not  an  in- 
-iagement  of  his  right,  unless  such  entry  be 
nanthoriaed.  NkhoUan  T.  New  York  etc 
.B.Co.,66J>.  390. 

The  true  eriterion  whether  damages  can 
recovered  for  non-perforniance  of  a  whole 
ntraot^  including  damages  not  sustained 
en.  the  action  is  brought  and  the  suit 
3d,  ii^  whether  there  has  been  such  a 
aeh  of  the  contract  as  authorizes  the 
intiff  to  treat  it  as  entirely  putting  an 
to  the  eontraol.    JSemeke  ▼.  BaU,  76  D. 

fhem  partiae  have  reeiproeally  Tiolated 

law,  neither  is  entitled   to  damages. 
row  ▼.  Landfft  77  D.  199. 
lere  are  many  consequential  damn^es 

may  happen  to  others  from  the  lesiti- 

nse  of  one's  own  property  for  which 
*  is  no  redress.  8ucn  a  lods  is  damnum 
€  injuria,      Wabath  eic.  Canal  t.  Speare, 

444. 

ire  are  oonseqnential  injuries  resulting 
nee  of  one's  own  or  of  another*s  prop- 
^or   which  damages  may  be  recovered 

person  eaosing  them.  An  unauthor- 
oetmction  or  nuiaanoe  in  a  street  or 
ly,  oocaaioning  special  damage,  con- 
a  such  injury.  So  might  a  nuisance 
a«  to  the  health  and  comfort  of  othera, 

on  one's  own  land.     lb, 
law   infers    damage  from  erery  in- 

ent  of  right.     Medmnel  r,  Kibbe,  85 

action  by  an  owner  for  damages  sus- 
^hila  property  was  leased  to  another 
e  im  not  entitied  to  recover,  if  it  ap- 
itt  the  injury  was  committed  before 
erty  ^ras  leased,  and  while  he  was 
fee.      lb, 

by  who  has  cumnlative  remedies 
»na  or  several  persons  to  recover 
for  a  tort  cannot,  after  recovering 
m  of  Sbction,  recover  from  the  sauie 
the  same  'wrong  in  another  form  of 
»r»  if  the  rem^y  be  against  sev- 
le  recover  from  one,  can  he  recover 
tHers  for  the  same  osuse  of  action. 
mhap^  87  J>.  60a 
»  hska  mere  possession  of  land  may 
*  dsuna^ea  aoae  thereto^  it  seems, 


as  Against  all  persons  except  the  true  owner. 
Moree  v.  Iman,  89  D.  417. 

Where  one  is  injured  by  the  wrongful  sol 
of  another,  and  others  are  indirectly  and 
consequentially  injured,  the  injuries  of  the 
latter  are  actionable,  though  not  directly 
committed  upon  the  plain  tuf  in  the  case,  if 
they  were  malicionsly  aad  frandulently  in^ 
tended  to  affect,  and  did  injuriously  raeot^ 
him  in  his  oontraot  or  business  relations. 
Oregwy  ▼.  Brooke,  96  D.  278. 

Legal  relief  of  damages  cannot  be  awarded 
nnder  the  code,  in  an  action  seeking  for 

auitable  reUef  only,  damages  being  neither 
eged  in  the  oomplaint  nor  claimed  upon 
the  trial,  where  the  court  finds  that  the 

Elaintiff  is  not  entitled  to  equitable  relief, 
nt  certain  facte  appear  which  would  war- 
rant an  action  by  the  plaintiff  for  damagea 
Bradley  ▼.  Aldrich,  100  D.  628. 

When  land  is  leased,  an  injury  whioh 
diminishes  ite  annual  profit  to  the  tenant,  and 
also  the  value  of  the  proi>erty  itself,  is  the 
subject  of  a  double  action  in  which  the  ten- 
ant and  the  landlord  may  each  recover  his 
loss.     Seely  v.  Alden.  100  D.  642. 

When  owner  of  land  is  also  occupant,  he 
cannot  recover  damages  for  an  injury  to  the 
use,  aad  also  for  the  permanent  injure.  He 
cannot  recover  doable  oompensation  for  the 
same  loss.    IK 

2.  Proocimate  emd  remote  eauee  qf  damage,* 
—  To  bustain  an  action,  the  damages  to  be 
recovered  must  be  the  natural  and  proximate 
oonsequenoe  of  the  act  or  omission  complained 
of.  Patch  V.  C%  qf  Covington,  66  D.  186; 
Clark  V.  PadJSe  RaUroad,  90  D.  458;  JBarp  ▼• 
Cummkw,  93  D.  718. 

Where  personal  in]uries*proximately  arise 
from  another's  negliffence,  the  wronff-doer  is 
liable  for  the  actual  damage,  although  it  may 
have  been  enhanced  by  the  predisposition  to 
disease  on  the  part  of  the  injurml  person. 
AfcNamara  r,  CUntouvUle,  61  K.  722. 

Where  a  man  cute  off  a  hose  through 
which  firemen  are  throwing  a  stream  upon  a 
burning  building,  and  thereupon  the  buuding 
is  consumed  for  want  of  water,  his  act  is  re* 
garded  as  the  direct  and  efficient  cause  of  the 
injury.  Metallic  Compreeeion  Co.  v.  Fitehburg 
R,  R,  Co,,  12  R.  689. 

When  a  public  ship  canal  is  of  such  a  char- 
acter as  to  require  tues  to  propel  vessels 
through  it,  the  wrongful  refusal  of  the  own- 
ers of  the  canal  to  admit  a  tug,  whereby  in- 
jury results  to  the  owner  of  a  vessel,  is  such 
a  proximate  cause  of  damage  as  will  justify 
a  recovery  by  the  owner  of  the  vessel  Bt^f" 
falo  etc.  Canal  Co.  v.  Dow,  61  R.  668. 

Defendant  mounted  a  pile  of  stones  in  the 

*  Proximate  cause  for  which  recovery  may  be 
had,  see  notes,  85  &.  649-4>61;  52  &.  157-166;  41  K. 
5ii-58:  50  K.  574-^79. 

Proximate,  what  are,  see  notes,  43  R.  SSl-887;  41 
U.  890-8^8. 

Uemote  and  consequential,  see  noti^  W  B.  18^ 
888.    Bee  also  Nsquosscs,IL 
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street  to  make  a  speech;  a  crowd  of  pei^aons 
gathered  abont  him,  some  of  whom  also  got 
upon  the  stones  and  broke  them.  In  an  ac- 
tion by  the  owner  of  the  stones,  —  held,  that 
whether  defendant's  act  was  the  proximate 
eanse  of  the  injury  was  a  question  for  the 
jury.    FtManka  ▼.  Kerr^  10  R.  664. 

A  complaint  alleged  that  while  the  plain- 
tiff was  Moking  up  his  cart  on  a  public 
wharf  in  a  citv,  for  the  purpose  of  load- 
ing, his  horse  oecame  suddenly  unmanage- 
able, and  owing  to  the  absence  of  a  string- 
piece  on  the  wharf,  backed  off  into  the  river, 
and  was  lost,  in  spite  of  the  plaintiff's  efforts 
to  save  it.  The  complaint  was  dismissed  on 
the  trial,  on  the  ground  that  the  unmanage- 
ability  of  the  horse,  and  not  the  absence  of 
the  string-piece,  was  the  proximate  cause  of 
the  loss.  Held,  error.  Kennedy  ▼.  Mayor, 
29  R.  169. 

Fire  was  neglicentlv  allowed  to  fall  from 
a  locomotire  on  <Mf enaant's  elevated  railroad 
upon  a  horse  attached  to  a  wagon  in  the 
street  below,  and  upon  th^  hand  of  the 
driver.  The  horse  was  frightened,  and  ran 
away.  The  driver  attemptmg  to  drive  him 
against  the  curbstone  to  stop  him,  the  wagon 
passed  over  the  curbstone  and  injured  plain- 
tiff who  was  on  the  sidewalk.  Hek^  that 
he  might  recover  therefor.  Lowery  t.  Man- 
haUan  R*y  Co,,  62  R.  12. 

Plaintiff  owned  houses  which  were  sepa- 
rated from  a  river  by  a  street  only.  Defend- 
ant, a  railroad  company,  filled  up  a  part  of 
the  river  in  front  oi  these  houses,  and  occu- 
pied the  same  and  a  part  of  the  street  with 
tracks  and  buildings.  Plaintiff's  houses  took 
fire  and  were  destroyed,  because  the  firemen 
were  unable  to  r^koh  and  procure  water  from 
the  river,  by  reason  of  such  obstructions 
caused  by  defendant.  Held,  that  defendant's 
acts  were  not  the  proximate  cause  of  plain- 
tiff's loss,  and  that  defendant  was  not  liable,* 
even  though  his  acts  were  unlawful.  Bo9ch 
T.  BurUnnUm  etc  B,  B.  Co.,  24  R  764. 

Owing  to  the  defendant's  negligence,  its 
sleeping-car,  on  which  a  woman  was  a  pas- 
senger, caught  fire,  and  she  was  compelled  to 
leave  the  car  half  clad,  and  took  cold,  which 
resulted  in  suppression  of  her  menses  and  a 
long  illness,  it  being  shown  that  she  was 
menstruating  at  the  time  of  the  accident, 
and  that  the  illness  was  traceable  to  that 
condition,  —  held,  that  the  defendant  was 
not  liable  in  damages  therefor.  PuUman 
Palace  Car  Co.  v.  Barker,  34  R.  89. 

8.  Who  is  liable.  —  Damages  occasioned 
by  one  who  is  fleeing  in  terror  from  the  un- 
lawful and  threatening  pursuit  'of  another 
may  be  recovered  from  the  pursuing  party 
by  a  stranger  whose  property  is  injured  or 
destroyed.  Vandenburgh  v.  Tmax,  47  D. 
268. 

One  person  cannot  be  made  liable  in  dam- 
ages because  he  knows  another  is  about  to 
commit  an  unlawful  act,  even  tliough  he  fails 


to  protest  against  it. 
D.  412. 

An  innocent  purchaser  of  logs  from  ods 
who  has  got  them  by  willful  trespass^  ii 
liable  in  trover  to  the  owner  for  their  valas 
when  the  defendant  first  acquired  then. 
TuiOe  T.  WhUt,  41  R.  176. 

In  an  action  by  a  married  woman  to  r^ 
oover  damages  for  fright  which  caused  a 
misoarriase,  it  appearing  that  the  fright  wii 
occasionea  by  a  quarrel  between  the  defend- 
ant and  the  plaintiff's  husband  and  another, 
within  her  hearing,  but  out  of  her  eight,  bat 
it  not  appearing  that  the  defendant  knew 
that  she  heard  it,  or  knew  of  her  oonditkn, 
—  Iield,  that  no  recovery  could  be  bad. 
PAt^jM  V.  Diekermm,  28  R.  607. 

W.  and  C  onarreled  and  fought^  and  W.'s 
son,  without  W.'s  knowledge,  interposed  sad 
cut  C.  so  that  he  died.  Hdd,  that  W.  was 
not  liable  in  damages.  ITAile  t.  Ctailv,  62  B. 
154. 

8.  Immediate  or  actuml  damages.  — 
Where  the  calamity  of  one  person,  prodnosd 
without  his  fault  or  by  mere  misjndgnent  or 
indiscretion  in  the  exercise  of  a  rights  esessi 
an  injury  to  the  rights  of  another,  the  latter 
can  maintain  no  action  except  for  the  unne- 
cessary continuance  of  the  injury,  and  is 
limited  to  a  recovery  for  actual  dimiage  pro- 
duced by  that  wrong.  Morrimm  t.  Tkurman^ 
66  D.  163. 

Recoverable  damages  for  breach  of  coi^ 
tract  are  those  onlv  which  are  incidental  te 
and  directly  caused  by  the  breach,  and  may 
reasonably  be  presupied  to  have  entered  into 
the  contemplation  of  the  parties;  and  net 
speculative  profits  or  accidental  or  coose- 

2uential  losses.  Hanukom  t.  MePkermm,  84 
).  330. 

Successive  suits  may  be  brought  for  aetoal 
damages,  from  time  to  time,  as  the  damages 
are  sustained,  and  in  each  suit  the  party  may 
recover  such  damages  as  he  has  sustained 
prior  to  its  commencement,  not  barred  by  a 
previous  recovery.  MeConnelr.  Kibbe,  86  D. 
265. 

4.  ProapactlT*  damages.* — Dumages 
are  recoverable  up  to  the  issuance  of  the 
writ,  not  to  the  filing  of  the  declamtJOB. 
Langford  v.  (hnley,  4  D.  699. 

In  estimating  damages  it  is  competent  te 
consider  loss  ca  mercantile  credit^  stoppage 
of  business,  and  prevention  of  ssles  eaaeed 
by  the  wrongful  levy  of  an  attadiniSBt. 
Donnell  t.  Jonet,  62  D.  194. 

Loss  of  commercial  credit  is  not  estimated 
as  damages  for  breach  of  contract,  unless  it 
immediately  connects  itself  with  some  tan- 
gible pecuniary  loss  of  which  it  was  the 
cause.    Eckel  v.  Murvhev,  63  D.  607. 

In  an  action  for  the  breach  of  a  written 
contract  to  deliver  saw-l(»s,  plaintiff  eanBot 
recover  prospective  profits  to  accme  from 

*  Damages  aocrulng during peDdencyof 
when  recoverable,  see  note,  93  A.  Ci;-«& 
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Mwiof  thtlogs  into  lumber,  nor  damaffea  for 
liii  mul  lying  idle  and  the  wages  of  laDorers 
to  takt  care  of  it.  Cannon  v,  FoUom,  63  D. 
474. 

In  u  aetion  by  a  husband  against  a  rail- 
road corporation  for  injury  to  his  wixe^  he  is 
entitled  to  damages  for  prospeotiTS  loss  and 
ezpenee,  if  at  the  time  of  the  trial  the  wife  is 
itiU  disabled,  requires  medical  treatment, 
and  her  injaries  are  Buoh  as  must  leave  her 
disabled  m  fatore,  thus  inyolving  the  hus- 
band in  additional  expense.  Hopkha  t.  A, 
^8L  L  R,  R.  Co.,  72  D.  287. 

While  the  jury,  in  an  action  by  a  father, 
ai  administrator  of  his  wife,  who  was  killed 
by  defendants'  negligence,  must  assess  the 
damages  with  reference  to  the  pecuniary  in- 
juries sustained  by  the  next  of  1kin  in  conse- 
gnenoe  of  the  mother's  death,  they  are  not 
mited  to  the  losses  actually  sustained  at  the 
precise  period  of  her  death,  but  may  include, 
also^  prospective  losses,  proyided  they  are 
luch  as  the  jury  belicTe,  from  the  evidence, 
will  actually  result  to  the  next  of  kin  as  the 
proximate  damages  arising  from  the  wrong- 
-nl  death.  '  TUky  T.  Hudttm  Riotr  A  R.  Co.. 
W  D.  2d7. 

In  an  action  against  a  railroad  corporation 
oi  the  construction  of  its  road-bed  in  such 
manner  as  unnecessarily  to  turn  the  eur- 
ent  of  a  stream  against  the  plaintifirs  land 
ud  wash  away  his  soil,  the  plaintiff  may  re- 
iver for  prospective  as  well  as  past  injury; 
id  a  recovery  of  prospective  damages  will 
ir  an  action  for  suosequent  damage,  though 
kused  by  an  unusual  freshet.  Fowk  v.  New 
aven  etc  Co,,  17  R.  106. 
Action  to  recover  damages  for  diverting  a 
itercourse  from  plaintiff's  tannery  by 
sans  of  a  pipe  placed  by  defendant  on  his 
u.  land.  HM,  that  plaintiff  could  recover 
[y  for  his  damage  actually  suffered  before 
ion  brought,  and  not  for  a  permanent 
ary  to  bis  freehold,  and,  therefore,  that 
denoe  of  the  value  of  the  tannery  was  not 
1  potent.  Bare  v.  Hoffman,  21  K.  42. 
LI  though  a  railroad  company  is  liceosed  to 
upy  a  street  or  alley  with  its  track,  yet  if 
o  doing  it  changes  the  grades,  or  other- 
8  obstructs  access  to  lots  by  its  tracks,  or 
eaving  cars  unnecessarily  standing  on  the 
:k,  the  lot-owner  may  maintain  an  action 
damages,  and  the  measure  of  damages 
re  the  obstruction  is  fluctuating,  as  uy 
ing  cars  on  the  track,  is  the  injury  prior 
le  coinmencement  of  the  suit,  but  where 
injury  is  permanent,  as  by  the  change  of 
e  or  the  manner  of  laying  the  track,  the 
wner  may  recover  the  consequent  de- 
ation  in  the  value  of  hia  lot;  and  in  such 
a  recovery  implies  a  conclusive  consent 
zh.  occupation.    Central  Branch  Union  P. 

Co.  V.   Twine,  33  K  203. 
»spective  damages  are  not  recoverable 
aotion  for  injury  to  plaintiff's  land  by 
g  tbe  £^rade  of  a  street     Ulm  v.  N,  Y> 


Central  etc  R,  R»  Co,,  63  R.  128,  note.  Nor 
in  an  action  for  turning  surface  water  on  the 
plaintiffs'  lands.  Hargreanei  T«  Kkmbertif,  63 
R.  121.. 

6.  Contingent  damagMb — Dunagea 
for  breach  of  contract  must  be  a  proximate 
oonsequence  of  breach.  A  possible  loss  is 
not  sufficient  ground  for  cbmpenaatioai 
Adanu  Exp,  Co,  v.  Egt^rt,  78  D.  382. 

Merely  speculatiTe  injuries,  depending  on 
remote,  uncertain,  or  eontinsent  events,  af- 
ford no  ground  for  damages;  but  certainty,  a* 
far  as  the  nature  of  the  case  will  admit,  is  to 
be  aimed  at.    Coohe  v.  England,  92  D.  618. 

A  conjectural  loss,  whi<3i  may  or  may  not 
be  sustamed  by  reducing  the  profits  of  a  miU, 
cannot  be  taken  into  consideration.  Bond  t. 
QuaMebaum,  10  D.  702. 

Defendant  falsely  and  fraudulently  repre- 
sented to  plaintiff  that  a  certain  manufaotnr- 
inff  firm,  residing  in  another  state,  was 
solvent,  and  that  their  removal  to  the  town 
where  plaintiff  and  defendant  lived,  and 
the  setting  up  their  business  there,  would 
largely  increase  its  population,  and  enhance 
the  value  of  plaintiff's  property  there. 
Plaintiff,  relying  on  said  representations,  at 
defendant's  request,  paid  a  subscription  to  a 
fund  to  induce  the  firm  to  make  such  re- 
movaL  They  removed  and  set  up  business 
accordingly,  but,  owing  to  their  insolvency, 
none  of  the  anticipated  advantages  accrued. 
Held,  that  an  action  for  damages  on  account 
of  said  representation  would  not  Ue,  the 
benefits  expected  being  purely  speculative, 
Fitanmmona  v.  Chapman,  26  R.  508. 

6.  liOss  of  profits,  when  recoverable.  * 
—  1.  General  ruUa.  — Loss  of  profits  may  be 
recovered  as  damaffes  for  the  non-perform- 
ance of  a  contract,  u  the  loss  results  direotlv 
from  the  breach  of  the  contract  itself,  or  is 
such  as  might  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  par- 
ties at  the  time  of  the  making  of  the  con- 
tract as  the  result  of  non-performance; 
provided  that  the  profits  to  be  compensated 
for  are  such  as  are  capable  of  being  ascer- 
tained, by  the  rules  of  evidence,  to  a  reason- 
able degree  of  certainty.  WoleoU  T.  Mounts 
13  R.  438;  20  R  425. 

The  measure  of  damages  for  breach  of  an 
executory  contract  includes  loss  of  profits 
growing  immediately  out  of  the  oontract, 
which  would  have  been  realized  from  its  full 
performance,  but  not  loss  of  profits  or  other 
damages  arising  out  of  collateral  undertak- 
ings entered  into  on  the  faith  of  the  con- 
tract. Masterton  v.  Mayor  <if  Brooklyn,  42 
D.  38.  S.  P.,  Griffin  v.  Coiver,  69  D.  718; 
Simmona  v.  Broum,  73  D.  66;  Adams  Exp*  Oow 
V.  E(jbert,  78  D,  382. 

The  loss  of  such  profits  is  not  consequen- 


*  Ix)ss  of  profits  as  an  element  of  damages, 
notes,  60  R.  48.H-496;  69  D.  724-727. 

LoM  of  profits  arising  from  delay  in  fomlihlac 
machinery,  see  note,  42  &.  461-460^ 
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ti«l  And  too  remote;  they  are  in  the  immedi- 
«fce  oontemplation  of  the  parties  when  the 
oontraot  is  made.    Hoif  r,  (TronoUe^  70  D. 


Ket  profits  whioh  a  party  wonld  probably 
kare  made  by  the  proseontion  of  his  Dusineis 
may  be  oonsidered  in  estimating  his  damage 
by  the  stoppage  of  his  business.  DoimeU  ▼• 
>ONei^  52  D.  194. 

The  probable  profits  of  the  bosinsas  are 
not  the  measure  of  dama([es,  bnt  they  may  be 
proved  to  the  jury  to  guide  them  in  the  ex- 
eroise  of  their  judgment  in  the  assessment  of 
damages.    Peahine  r,  Sheppenon,  94  D.  468. 

So  held,  where  the  plaintiff  was  an  arohi- 
teot^  and  was  by  reason  of  his  injuries  inca- 
pacitated from  pursuing  his  business.  New 
Jtne^  Ehep.  Co,  y.  Nichols,  97  D.  722. 

2.  IlhuiroMonB, — Plaintiff  to  prove  his 
dama^^  may  give  evidence  of  profits  whioh 
he  might  have  made  upon  goods  that  he 
oonld  have  manufaotnrea,  and  which  he  was 
prevented  from  manufaoturinff  by  the  act  of 
the  defendant,  in  raising  a  &m  below  the 
plaintiff's  mill  on  the  same  stream,  by  reason 
of  which  erection  the  water  was  made  to  flow 
baok  and  impede  the  operation  of  such  milL 
BkmnonB  r.  Brown,  73  D.  66. 

A  declarati(m  sets  forth  a  good  cause  of 
aetien  for  indirect  and  consequential  injury 
where  it  alleges  that  the  defendant  fauely 
and  fraudulently  represented  himself  to  be  a 
superintendent  ci  wharves,  and,  as  such, 
ordered  the  captain  of  a  vessel,  which  was 
discharging  at  the  plaintiff's  wharf,  to  re- 
move therefrom,  by  which  the  plaintiff  lost 
the  profit  that  he  was  to  have  received  for 
the  use  of  his  wharf,  and  which  he  would 
otherwise  have  received;  and  that  said  acts 
of  the  defendant  were  makLiciously  and  fraud- 
ulently done,  with  intent  to  injure  the  plain- 
tiff and  defraud  him  of  his  just  profit  from 
the  use  of  the  wharf.  Qrtgory  v.  Brooks,  95 
D.  278. 

Where  stones  were  thrown  against  plain- 
tiff *s  shop  by  a  blast,  carelessly  set  off  by  a 
oontractor  employed  on  a  neighboring  public 
work,  and  his  workmen  left  his  shop  in  fear, 
and  his  business  consequently  was  suspended, 
—  hM,  that  he  mi^ht  recover  for  the  inter- 
ruption of  his  business,  and  the  measure  of 
damages  was  the  value  of  the  work  thus  pre- 
vented from  being  done.  Hunter  v.  Farrenf 
34  K  423. 

In  an  action  by  a  practicing  physician  for 
danuu;es,  by  reason  of  peraoiuLl  injuries  sus- 
tainea  by  the  negligence  of  another,  there 
may  be  a  recovery  tor  loss  of  business,  al- 
thooffh  he  has  no  such  medical  degree  as 
would  entitle  him  to  maintain  an  action  for 
services  as  a  physician.  Holmu  v.  Halde, 
43  R.  567. 

A  railroad  company  contracted  with  plain- 
tiff to  carry  excursionists  to  a  certain  place, 
on  an  occasion  of  public  amusements,  at  a 
certain  reduced  rate  of  fare.    On  its  breach 


Aaserleaa  Beports,  see  np*  V-SIS> 

of  the  oontraoti — keU,  that  plaintiff  m^kt 
recover  the  piofits  which  bia  micht  have 
realised  on  sales  of  tickets  aatuafly  madi^ 
and  the  difference  in  expense  of  traiisportsF 
tioa  of  thcaa  whom  ha  had  tluu  agreed  te 
take  on  the  faith  of  the  contrae^  bsit  nothiof 
for  profits  of  oonjeetural  salaa.  Hameiam  tU. 
B^yO^  ▼.  Hm.  51  R.  642. 

\¥hera  the  business  of  a  mannlaetarer  was 
wrongfully  stopped  by  Ilia  defendsAt,  and  st 
the  tune  it  suon  atoppsga  tiie  pLaantiff  bad 
contraets  which  would  have  vialaad  a  profit 
— hM,  that  this  profit  was  the  proper  meas- 
ure of  damages,  and  that  tna  natimstiod 
profits  of  the  general  bnsinsas  ware  toospe^ 
ulativa  and  remote.    Jonee  v.  Call,  60  R.  416L 

7. whennot  reoovarableu — Dam- 
ages for  remote  and  speculativo  loaa  of  profits 
cannot  be  allowed,  and  an  award  rendered 
upon  such  basis  will  be  set  aside.  Midirote 
V.  Norrie,  56  D.  313.  &  P.,  Coweia  FaU» 
Mfg.  Co,  V.  Boger^  65  D.  602;  AJbboU  ▼. 
Oateh,  71  D.  635. 

In  an  action  for  damages  £or  failure  te 
construct  or  repair  an  implement  the  Ices  of 
profits  is  not  a  proper  element  cif  damages 
unless  the  defendant  knew  the'circomsfauices 
and  oontraoted  with  reference  to  them. 
Sitton  T.  Macdonald,  60  K.  484.  Sea,  to  the 
same  effect^  Coweta  Folk  Ufa,  Co,  v.  Bogert, 
65  D.  602;  MeBaman  r.McEwam,  42  R.  458; 
Bridges  v.  Lanham,  45  R.  121;  i\Mer  ▼. 
Cwrtis,  50  R.  786;  Thomas  etc  Mfy,  Oa  t. 
Wabash  etc  B*f  Co,,  51  R.  725. 

Damages  for  loas  of  profits  and  delay?  of 
voyages,  by  reason  of  defects  in  the  onn- 
struction  of  a  steamboat,  cannot  be  dedneted, 
where  the  case  is  free  from  fraud,  in  an  a^ 
tion  to  recover  the  price  asreed  on  for  the 
construction  of  such  steamboat,  such  dam- 
ages being  too  remote.  Blanehard  v.  Sljf, 
34  D.  250. 

Where  two  flatboato  were  delivered,  but 
not  within  the  time  nor  of  the  quality  stip- 
ulated in  the  contract,  the  questions  whether 
the  produce  shipped  would  not  have  been  in 
better  condition  and  brou|[ht  a  better  price 
had  the  boats  been  furnished  sooner  and 
made  better,  are  too  remote  to  be  considered 
in  measuring  damages.  Z>ast0  v.  Fisk,  48  D. 
387. 

Damsffes  for  loss  of  possible  use  of  realty, 
as  a  mill  privilege,  by  the  wron^^  over- 
dowine  of  the  same,  where  plaintiff  did  not 
actually  intend  in  good  faith  to  make  such 
use  of  it,  cannot  be  allowed.  Worcester  v. 
Oreat  Falls  Mfg,  Co,,  66  D.  217. 

Damages  for  seisure  of  goods  of  a  firm 
under  an  execution  issued  on  a  void  judg- 
ment do  not  include  loes  of  profits  resulting 
from  diminution  of  businees,  after  the  re- 
lease of  the  goods  from  aaianre.  Selim  v. 
Cashtnan,  81  D.  93. 

Plaintiff  being  employed  as  a  travelina 
salesman  for  defendants,  to  sell  goods  of 
different  kinds  and  qualitiss^  lor 
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itmoimt  of  sales,  the  profits  which  he 
have  earned  uader  the  contract  are 
speculative  and  ooojectural,  and  his 
»ny  as  to  the  probable  amount  of  sales, 
ting  any  facts,  is  inadmissible  as  evi- 
n  an  action  for  breach  of  the  contract, 
m  ▼.  Carliale,  56  R.  28. 
n  action  for  breach  of  a  contract  to 
ict  a  levee  for  the  purpose  of  reclaim- 
amp-land,  the  loss  of  possible  profits 
a  lease  of  the  land  executed  by  the 
ff,  without  the  defendant's  knowledge, 
he  breach  of  the  contract,  is  not  a 
item  of  damage.  Wallace  T.  Ah 
»  R.  534. 

Wlien  punitlTe  or  TindictlTe 
gen  will  be  granted.* — Exemplary 
es  would  seem  to  mean,  in  the  ordmary 
oper  sense  of  the  word,  such  damages 
lid  be  a  good,  round  compensation  and 
sqnate  recompense  for  the  injury  sus- 
,  and  such  as  might  serve  as  a  whole- 
example  to  others  in  like  cases.  Frtid- 
V.  Edmundton,  88  D.  141. 
ice  enters  directly  into  the  estimate  of 
;es  only  in  actions  for  injuries  affecting 
iter.  StalUngs  v.  CorbeU,  42  D.  .388. 
who,  in  the  exercise  of  what  he  erro- 
iy  supposes  to  be  a  legal  right,  causes 
'  to  another,  is  liable  to  exemplary 
$es.  Raymw  v.  Nirru,  26  R.  493. 
I  jury,  in  awarding  damages  where  the 
»mplained  of  is  deliberate  and  sggra- 
,  are  not  restricted  to  the  actual  v^ue 
s  articles  taken  and  interest,  but  may 
nto  consideration  the  concurrent  facts, 
ward  exemplary  damages.  Milbum  v. 
,  55  D.  91. 

}  duty  of  a  jury  in  cases  of  tort  sonnd- 
i  damages  is  to  consider  the  interests  of 
y,  as  well  as  justice  to  the  injured 
,  and,  after  duly  weighing  all  the  cir- 
Uinces,   by  their   verdict,   while   they 
just  compensation  for  the  private  in- 
to inflict  proper  punishment  for  the 
sard  of  public  duty.     New  OrUam  tU, 
Co,  V.  Hurst,  74  D.  785. 
Vindictive  damages  "  is  synonymous  with 
dicatory "    or     **  punitory     damages.'* 
are  allowed  for  punishment  to  defend- 
>r  violating  the  law,  and  to  deter  from 
ir  violations.     SmUhwick  v.    Ward^  75 
3. 

[>ssly  negligent  or  malicious  acts  are  the 
ct  of  large  damages,  resting  in  the  dis> 
>n  of  the  jury,  uninfluenced  by  prejudice 
ssion.  Seely  v.  AUien,  100  D.  642. 
:orporation  is  liable  to  punitive  or  ex- 
&ry  damages  for  the  wrongful  acts  of  its 
A  in  the  scope  of  their  authority,  the 
as  would  be  an  individual  who  had  done 


meral  rules  with  respect  to  allowance  of 

pisry  dsmages.  iiee  note,  Hi  D.  767-775. 

en  silo  wed  for  injuries  to  property,  see  note, 

implary  damages  against  master,  for  sots  of 
at,  sse  BolSfe  ^D,  m-9». 


the  act  AtlaiOic  etc  Iff  Co.  v.  Dunn,  2  K 
382;  Palmer  v.  Railroad,  16  R.  750;  Dot*  v. 
Missouri  etc.  JL  JL  Co,,  21  R.  371;  J^ersoi^ 
ville  R.  R.  Co.  V.  Rogers,  92  D.  276;  j^tn^er 
Mfg.  Co.  ▼.  Holdfodt,  29  R.  43. 

Exemplary  damages  mayproperly  heawarded: 
Against  a  sheriff  for  the  misconduct  of  his 
deputy.     Baaard  v.  lerael,  2  D.  438. 

in  actions  upon  the  case  as  well  as  in  ao- 
tions  of  trespass.  Fleet  v.  HoUenkemp^  56  D. 
563;  Bopkim  T.  A.SBlJLR^R.  Co.,  72  D. 
287. 

For  a  wanton  and  unprovoked  attack  with 
a  deadly  weapon.    Porter  y.  Seller,  62  D.  841. 

Against  a  carrier,  in  an  action  founded  upon 
tort  against  him,  in  neglecting  to  keep  his 
obligation  to  stop  at  a  certain  station  at  a 
certain  time,  whereby  plaintiff  was  deceived 
and  injured.  Hehm  v.  mcCaughan,  66  D.  588. 

In  actions  for  assault  and  battery.  Rows 
V.  Moses,  67  D.  560.  Even  though  the  assault 
is  punishable  as  a  criminal  offense.  Smith  v. 
Bagwell,  45  R.  12;  Boeteher  v.  Staples,  38 
R.  295.  And  although  no  actual  malice  on 
the  part  of  the  assailant  is  shown.  Borkmd 
V.  BaiTett,  44  R.  152. 

In  cases  of  willful  negligence  or  malioe. 
Peoria  Bridge  Ass'n  r.  Loomis,  71  D.  263. 

In  case  for  obstructing  a  public  way,  if  the 
act  be  willful  or  the  intent  malicious.  Wind' 
ham  ir.  Rhame,  73  D.  116. 

Where  moral  turpitude  is  shown  in  addi- 
tion to  mere  negligenoe.  Ohio  etc.  R.  R.  Oo^ 
V.  TMall,  74  D.  260. 

For  an  injury  which  is  also  punishable  bj 
indictment     Chiles  v.  Drake,  74  D.  406. 

In  trespass  for  enterin|[  plaintiff's  prem- 
ises, and  willfuUv  damagmg  his  goods;  not- 
withstanding defendant  made  the  entry  in 
good  faith  under  the  belief  that  he  had  a 
right  to  enter.  A  willful  injury  to  goods  is 
as  much  a  ground  for  exemplary  damases  as 
a  willful  entry.     Best  r.  Allen,  SI  D.  338. 

In  actions  for  defamation  of  character  of 
chaste  nnmarricd  women.  Wilms  w.  White, 
90  D.  113. 

Where  it  appears,  in  an  action  to  recover 
for  injuries  occasioned  by  defendant's  dog^ 
that  defendant  was  guilty  of  gross  negligence; 
and  evidence  of  defendant's  pecnnuu-y  cir- 
cumstances is  proper.  Meibus  ▼.  Dodge,  20 
R.  6. 

Where  the  employee  of  a  carrier  acting  in 
the  performance  of  his  duty  uses  more  force 
than  is  necessary  in  ejecting  a  passenger, 
and  inflicts  upon  him  unnecessary  injury. 
Hanson  v.  European  etc.  R'y  Co,,  16  R.  404. 

In  an  action  for  breach  of  promise  of  mar- 
riage, in  caM  of  fraud,  deceit,  or  seduction. 
Kurim  V.  Prank,  40  R.  275. 

9.  When  they  will  not  be.  —Whether 
vindictive  or  exemplary  damages  are  allow- 
able in  any  case,  qucere.  Auttin  v.  Wilson, 
50  D.  766;  Fay  v.  Parker,  16  R.  270. 

Exemplary  damages  are  in  the  discretion 
of  the  jury  in  oases  of  personal  wrong,  aad 
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should  not  be  awarded  merely  for  a  diaregard 
of  publio  duty,  unless  the  circumstances  of 
the  case  appear  to  the  jury  to  justify  or  re- 
quire such  damages;  when  the  neglect  is 
anattended  with  circumstances  of  insult, 
injury,  or  suffering  caused  to  plaintifiE^  vin- 
diotire  damages  should  not  be  allowed.  The 
existence  and  weight  of  such  circumstances 
must  be  determined  by  the  jury,  if  there  is 
'  any  evidence  tending  to  show  them.  South' 
0m  B.  R,  Co.  y.  Kendriek,  90  D.  392. 

Punitory  damages  are  not  to  be  awarded 
in  a  civil  suit  for  torts  puiiishable  criminally; 
for  one  is  not  to  be  punished  twice  for  the 
same  act.  TaJber  r,  BuUon,  61  D.  96;  Fay  y. 
Parker,  16  R.  270;  Huber  v.  Teuber,  36  R. 
110;  Murphy  r.  HMs,  49  R.  366. 

Punitive  damages  will  not  be  allowed  as 
Bgainst  a  principu  or  master,  unless  he  par- 
ticipated  m  the  wrongful  act  of  his  agent  or 
servant,  expressly  or  impliedly  authorizing 
or  approving  it,  either  before  or  aftor  it  was 
committed,  so  that  he  becomes  particeps 
criminii  of  his  agent's  or  servant's  act.  Hagan 
T.  Frovidenee  etc  B.  B,  Co.,  62  D.  377;  Ward- 
robe r.  OaU/ornia  Stage  Co,,  68  D.  231. 

Such  misconduct  may  be  established  by 
showing  that  the  act  of  the  servant  was  au- 
thorized or  ratified,  or  that  the  master 
employed  or  retained  the  servant,  knowing 
that  ne  was  incompetent,  or,  from  bad 
habits,  unfit  for  the  position  he  occupied. 
Cleahom  v.  N.  T,  dk  H,  B,  B.  Co^  16  R.  376. 

A  corporation  may  not  be  charged  with 
exemplary  damages  for  the  wrongral  act  of 
ite  seryant,  unless  it  directed  or  ratified  it, 
or  was  grossly  negligent  in  the  employment 
of  the  servant.  Sullivan  y.  Oregon  B*y  S 
Nav.  (%».,  63  R.  364. 

A  railroad  company  is  not  liable  to  ex- 
emplary or  punitive  damages  for  injuries 
occasioned  through  the  acts  of  ito  agents  and 
servante,  unless  such  acte  are  wanton  and 
malicious.  Dou  t.  Miastmri  etc  B,  B*  Co,, 
21  R  371. 

A  passenger  wrongfully  ejected  by  the 
conductor  from  a  railway  train  for  non-pay- 
ment of  fare,  without  malicious  intent,  in 
good  faith  and  under  instructions,  and  in  a 
peaceable  manner,  is  not  entitled  to  ex- 
emplary damages.  Louisville  etc  B.  B.  Co, 
y.  Ouinan,  47  R.  279.  S.  P.,  Townsend  r. 
y.  T,  Cent,  etc  R,  B,  Co,,  16  R.  419. 

Vindictive  damagee  are  not  recoverable: 
Against  a  municipal  corporation  for  the  will- 
ful and  malicious  acts  of  ite  officers.  McOray 
y.  La/ayeUe,  43  D.  239. 

In  an  action  for  seizure  of  goods,  under 
execution  issued  upon  a  void  judgment; 
where  the  defendants  acted  in  the  seizure 
under  the  advice  of  counsel,  and  it  does  not 
appear  that  they  knew  or  suspected  the  inva- 
lidity of  the  judgment,  and  the  seizure  was 
made  and  proceeded  with  in  the  ordinary 
manner.     Selden  v.  Cashman,  81  D.  93. 

By  A  father,  for  an  injury  to  his  infant 
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son.  They  are  allowed  only  to  the  immediate 
person  receiyin|^  the  injury,  either  in  a  sail 
proseonted  by  himself  or  bj  some  one  for  bis 
use.  Black  v.  OarroUtom  B,  B.  Gpl,  4B  D.  581 
Ciompare  Potter  t.  ChieagQ  STf  Cbi,  94  D. 
648. 

In  an  action  of  assault  and  battery.  Boyer 
y.  Barr,  80  R.  814;  Kt/T  ▼•  Toumeme,  40  R 
643;  FtMY,  Parker,  16  R  27a 

10.  When  OX1I7  oompemBatory  dam- 
ages are  allowalua.  * —  Damages  aboald  be 
such  as  will  put  the  plaintiff  m  tiie  same 
sitaation  he  would  have  been  ia  had  the 
injury  alleged  not  beea  committed.  StaOrngt 
v.  Corbett,  42  D.  888. 

In  the  absence  of  gross  firaad,  malioe,  or  op- 
pression, damages  would  be  confined  strictly 
to  compensation  for  the  injury  aostainecL 
Chicago  v.  ifor^  96  D.  690;  BarncU  v.  Reed. 
88  D.  674;  Nao  OrUam  etc.  B.  £.  Co,  w. 
Stalham,  97  D.  478. 

Deliberation  and  foroe  win  not  rapply  the 
absence  of  these  elemente.  PkUadelpkia  etc 
B.  R.  Co.  y.  Hoeflich,  60  R.  223. 

The  determination  of  damages  in  an  setion 
of  tort  should  not  be  left  absolutely  to  the 
jury.  Actual  compensation  is  all  the  in* 
jured  party  can  claim,  if  the  injury  was  not 
willfuL     Hea  y.  Olanding,  82  D.  637. 

There  is  no  room  for  yindictive  damage^ 
where  the  injury  was  not  willf  uL     /ft. 

Inadvertent  or  nnintentional  injuries  or 
acte  unaoeompanied  vnth  malioe,  dlraw  after 
them  only  their  immediate  and  direct  con- 
sequences, and  not  those  remote  and  specu- 
lative. In  such  cases,  damages  are  merely 
compensatory.    Seely  y.  Aldan,  100  D.  642. 

Compensatory  damages  only  are  to  be 
awarded  in  trespass  ion  assault  and  battery; 
for  the  defendant  is  liable  to  indictment  for 
the  offense.     Taber  y.  HuUtm,  61  D.  96w 

Compensatory  dams^es  in  sach  cass  are 
not  oonfined  to  plaintuF's  aotual  pecuniary 
loss,  but  the  jury  may  consider  every  oir- 
cumstance  of  the  act  which  injuriously  af- 
fected plainti£^  not  only  in  his  property,  bal 
in  his  person,  his  peace  of  min<^  and  hia  ii 
dividual  happiness.     Ih, 

The  wealth  of  defendant  is  not  to  be 
sidered  in  awarding  compensatory  damages. 
lb. 

Compensation  for  diminished  enjoyoMnt 
or  use  of  property  for  a  number  of  ^ears 
does  not  compensate  for  the  diminished 
value  of  the  land  itself.  8ed^  y.  Alden,  100 
D.  642. 

The  conductor  of  a  railroad  train  kissed 
a  female  passenger  against  her  wiU,  for 
which  act,  u]^  learning  of  it,  the  company 
discharged  him.  In  an  action  by  the  pas- 
senger against  the  company  for  the  assaol^ 
—  held,  that  the  company  was  liable  for 
compensatory  but  not  etemplary  damsgss^ 
and  tlmt  a  verdict  for  one  thonssad  dol- 

*  What  are  compenaatoiy  damagsSi  sss 
29  A.  62d,  ficA. 
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M  not  •xoeasiTe.  OmtiAer  t.  Ckka^ 
i  Co..  17  R.  504. 

osband  oontraoted  to  tell  Und.  The 
witboat  oollasion  with  the  haaband, 
d  to  join  in  the  deed.  In  an  action 
breach  of  the  oontract» — hM.  that 
nsatory  damagee  only  were  reoover- 

Burk  ▼.  Sertm,  21  R.  106. 
ji  action  against  a  master  for  injnriee 
ed  from  a  malioiona  aeaanlt  of  hie  ser- 
the  plaintiff  may  recover  oompeDM- 
lamages  for  the  outrage  and  incuffnity 
3on  him.  McKmle^  v.  Chicago  eie»M*R. 
iR.748. 

ioaed  by  an  altercation  with  lome  pas- 
re,  a  railway  conductor  neglected  to 
the  train  at  a  station  to  which  the 
iff  was  bound,  and  carried  him  eight 

beyond,  but  courteouslv  apologijsed, 
ave  him  a  free  return  ticket  from  that 
a.  '  There  was  no  proof  of  damage, 
;  personal  inconvenience  or  injury,  ez- 
bhat  the  plaintiff  suffered  some  from 

Bel€l,  a  case  for  only  compensatory 

ges,  and  a  verdict  of  $833.33  was  set 

CMcago  B,  R.  Co,  v.  Sewrr.  42  R. 

.  Wh0xi  nominal  damages  are  re- 
rable.  —  Where  a  ri^ht  is  shown  to 
been  invaded,  the  law  mfers  some  dam- 
nd  when  there  is  no  evidence  as  to  the 
nt  of  less,  nominal  damages  will  be 
led.  HUkbrani  v.  Brtwer,  66  D.  767; 
ew  T.  ffamiUon.  61  D.   122;  SouChem 

Co.  V.  Kendriek,  90  D.  332;  FtrH  NaL 
V.  Teleqraph  Co.,  27  R.  486. 
9  loss  Of  an  opportunity  to  com^te  for 
M  is  such  loss  as  will  entitle  ^e  ujured 

to  nominal  damages;  but  to  recover 
,  actual  injury  must  be  proved.  Adams 
Co.  V.  JBgberi.  78  D.  382. 
r  an  invasion  of  a  property  right*  nomi- 
lamages  may  be  recovered;  but  moh 
erv  is  no  bar  to  a  suit  for  actual  dam- 
Bubseouently  sustained,  where  they  did 
ake  place  before  the  commencement  of 
ormer  suit.    McComiel  v.  JEi66e,  86  D. 

Iiere  a  collecting  bank  is  guilty  of  neg- 
ce  in  presenting  a  draft  to  another 
for  collection,  out  the  facts  will  not 
'y  a  finding  that  such  draft  would  have 
paid  if  duly  presented,  while  the  meas- 
>f  damages  is  the  actual  loss,  evidence 
missible  to  reduce  it  to  nominal  dam- 
First  NoL  Bank  v.  Foitrth  Nat.  Book, 
.  618. 

|.  When  damages  are  deemed 
Ldated.*  —  1.  In  generoL  —  A  stipula- 
in  a  contract  liquidating  damages  for 
ih  thereof  should  be  suMtained  and  eu- 
d  where  it  is  manifest  that  ascertaining 
ictual  damages  would  be  difficult,  and 
parties  agreed  on  the  amount  named  for 

hat  an  deemed  to  be  liquidated  damages) 
ote,8b&.aHK^ 
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the  purpose  of  avoiding  the  expense  and 
difficulty  of  doing  so.  Coiheal  ▼.  Taimage, 
61  D.  716;  BamUton  v.  Overion,  38  D.  136; 
Studabaker  r.  While,  09  D.  628.  Unless  the 
sum  fixed  is  greatly  disproportionate  to  either 
the  actual  or  presumed  damage,  showing  that 
one  side  was  the  victim  of  oppression,  Jiorm 
V.  BaMwm,  97  D.  369. 

The  above  rule  may  be  applied,  notwith- 
standing the  oontract  bound  toe  promisor  to 
do  several  things  of  different  degrees  of  im- 
portance, and  <ud  not  diMsriminate  between 
them  in  specifying  the  damages,  if  all  the 
covenants  were  of  uncertain  nature  in  re- 
spect to  the  amount  of  injury  a  breach 
would  cause.  Ooihtal  v.  Taimage,  61  D. 
716. 

Whether  sum  agreed  to  be  paid  for  breach 
of  a  contract  is  to  ue  construed  as  a  penalty, 
or  as  liquidated  damages,  is  to  be  deter- 
mined by  the  court  from  the  nature  of  the 
agreement  and  the  surrounding  circum- 
stances; and  the  fact  that  the  mm  is  desig- 
nated in  the  contract  as  a  penalty  does 
not  conclusively  control  the  determination. 
Dtify  V.  Shocked,  71  D.  348. 

The  sum  named  as  a  "penalty''  in  a 
contract  not  to  establish  a  shop  within  de- 
scribed limits  may  be  regarded  as  liquidated 
damages,  since  the  actiud  damage  must  be 
uncertain  and  difficult  to  ascertain.  lb, 
S.  P.,  Pierce  v.  FuUer,  6  D.  102;  HoOn-ook 
V.  Tobqf,  22  R.  681;  Jiuee  t.  Swofne,  31  R. 
607. 

Where  the  condition  of  a  penal  bond  con- 
tains a  provision  for  payment  of  a  fixed  snm 
on  breach  of  agreement,  the  presumption  is 
that  the  snm  named  in  the  condition  was 
not  designed  as  a  penalty.  CoMeo/v.  2W- 
mage,  61  D.  716. 

Damages  for  mere  non-payment  of  money 
can  never  be  so  liquidated  between  the  parties 
as  to  evade  the  provisions  of  the  law  which 
fix  the  rate  of  interest  Cfower  t.  CarUr,  66 
D.  71. 

2.  lUuttraiione.  —  In  an  action  on  a  prom- 
issory  note,  wherein  defendant  promised  to 
pay  plaintiff,  twelve  months  after  date,  two 
hundred  and  fifty  dollars  in  brown  cotton 
shirting  at  thirty  cents  a  yard, — held,  on  a 
hearing  in  damages  after  a  default,  that  evi- 
dence was  inadnussible  to  show  that,  at  the 
maturity  of  the  note,  brown  cotton  shirting 
was  not  worth  thirty  oents  a  yard,  the  sum 
specified  in  the  note  furnishing  the  measure 
of  damages.     Brooke  v.  Hubbard,  8  D.  164. 

Where  a  contract  not  to  run  a  boat  above 
a  certain  point  provides  that  for  everv  viola- 
tion thereof  two  hundred  dollars  shall  be  the 
liquidated  damases,  such  sum  will  be  so  con- 
considered  and  &oreed.  Dunlop  v.  Qregory, 
61  D.  746. 

A  sum  denominated  "liquidated  dam- 
ages," in  a  bond  of  an  employee,  stipulated 
to  be  paid  upon  a  breach  of  the  covenants  of 
a  contemporaneous  agreement^  to  the  effect 
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that  the  oblieor  will  seryo  the  obligee  faith- 
folly  and  duisently  for  a  specified  term  in 
hia  trade,  perforin  his  orders,  keep  the  se- 
erets  of  tiie  trade,  and  not  disclose  any  im- 
provements, discoveries,  or  inventions  by  the 
obligee,  eto.,  will  be  oonstmed  as  "uqni- 
dated  damages, "  and  not  as  a  penalty.  Bag' 
fay  V.  PeddU,  60  D.  713. 

An  agreement  is  to  be  oonstnied  as  fixing 
the  amonnt  of  liquidated  damages,  and  not 
a  penalty,  which  provides  that  the  con- 
tractor is  to  repair  certain  houses  for  the  sum 
of  fifteen  hundred  dollars,  and  have  them 
completed,  ready  for  occupancy,  by  Decem- 
ber 1st,  and  that  "  for  each  and  every  day's 
delay  in  the  completion  of  said  houses  after 
December  Ist,  said  contractor  is  to  forfeit 
five  dollars.**    HaU  t.  CrowUy,  81  D.  745. 

A  sum  is  considered  as  liquidated  dam- 
aeee,  and  not  as  a  penalty,  in  a  contract, 
wnereby  one  party  is  to  <b«w  on  the  other, 
an  accommodation  acceptor,  and  to  place 
funds  in  his  hands  to  meet  the  draft,  which 
is  made  payable  at  bank  at  its  maturity,  or 
in  case  of  uulure^  is  to  pay  him  ten  per  oent 
on  the  principal  and  interest  of  the  draft  as 
damages.    Hardee  v.  Howard,  83  D.  176. 

A  stipulation  for  damages  may  be  renrded 
as  liquidated  damages,  when  containea  in  a 
written  contract  concerning  the  sale  of  land, 
bv  the  terms  of  which  nine  thousand  dollars 
of  tiie  purchase  price  was  to  be  paid,  and 
two  notes  of  six  thousand  dollars  each,  se- 
cured by  a  deed  of  trust,  were  to  be  given 
for  the  remainder  of  the  purchase  price, 
whereupon  the  vendor  was  to  execute  and 
deliver  to  the  vendee  a  deed,  the  stipulation 
being  that  if  either  party  should  fail  to  com- 
ply with  the  provisions  of  the  contract  he 
should  "  forfeit  and  pay  to  the  other  the  sum 
of  two  thousand  doilsrs."  Mont  t.  Rath- 
Imm,  97  D.  369. 

V.  &  M.  agreed  to  consign  and  ship  to 
W.  &  Ca  ^^9  hundred  bales  of  cotton,  to  be 
sold  by  them  as  cotton  factors,  on  commis- 
sion, and  to  pay  as  liquidated  damages  two 
dollars  per  bale  for  every  bale  of  cotton  less 
than  five  hundred  balei  which  they  might 
fail  to  consign  and  ship  to  them  as  stipu- 
lated. Held,  that  the  two  dollars  per  bale 
was  liquidated  damages.  WUUame  v.  Fanoe, 
30  R.  26. 
^  One  partner  agreed  in  writing  to  sell  to  a 
copartner  his  interest  in  the  company's  prop- 
erty, consisting  of  a  store  and  stock  of  goods 
(furniture)  therein,  and  some  other  personal 
property,  the  whole  worth  about  twenty-five 
thousand  dollars;  the  sale  to  be  at  cost  for 
most  of  the  property,  the  balance  to  be  taken 
at  an  appraisal  if  the  parties  could  not  agree 
on  its  value;  the  terms  of  the  sale  to  be  cash 
on  delivery;  and  either  party  who  should 
break  the  contract  was  to  forfeit  to  the  other 
the  sum  of  five  hundred  dollars.  Held,  that 
the  five  hundred  dollars  was  liquidated  dam- 
MaxweU  v.  AUen,  67  &.  783. 


18.  WhMk  anumnt  reooromliU  it 
considered  a  penalty. —A  sfeipnlatida 
for  the  payment  of  a  specified  emneotiis 
non-performanoe  of  a  eontnei  will  genersO^ 
be  treated  as  a  penalty,  r^her  thaa  as  liquf 
dated  damages,  if  the  mtention  of  the  psrtiss 
as  to  the  effect  of  such  stipulatioii  appssis 
donbtfuL    Foleif  r.  MeKeegan^  66  D.  107. 

Agreements  to  pay  a  fixed  and  stipnlatsd 
amonnt  of  damages  will  be  smforoed  eely 
where  the  nature  of  the  damagee  prondsd 
ai^ainst  are  not  regulated  by  any  role  of  law 
With  certainty,  and  cannot  be  readily  ascer- 
tained by  a  jury.  Maetm  t.  OaUemder^  T2lk 
102.    a  P.,  Bofflegr.  Peddie,  69  D.  711 

A  great^  sum  to  be  paid  en  debnltsC 
paymg  a  lesser  one  is  a  penalty,  and  not 
liquidated  damages,  and  cannot  be  reoovered; 
and  this  applies  to  a  stipulation  in  a  note 
providing  for  an  inereased  rate  of  interest 
after  maturi^,  upon  both  principsi  and  hi^ 
terest    Mown  v.  OiOeiMier,  72  D.  102. 

A  contract  will  be  treated  aa  one  for  a 
penalty,  and  not  for  liquidated  damagsi^ 
when  the  agreement  contains  several  dis- 
tinct covenants  on  which  there  may  be  divers 
breaches^  some  of  an  onosrtain  nature  and 
others  certain,  with  one  entire  earn  to  be 
paid  on  breach  of  perfonnancsu  Jforw  v. 
Ralhbum,  97  D.  360.  &  P.,  Loma  t.  fhwl, 
97  D.  366. 

A  contrast  f er  the  perfermanee  of  seveial 
acts,  and  for  the  payment  of  a  specified  sua 
on  breach  of  the  agreement,  mast  be  eon- 
strued  as  ereating  a  penalty.  Folqf  t.  Mc 
Keegan,  66  D.  107. 

Stipulations  in  a  eontraot  for  the  ssk  off 
land,  that  if  the  purchaser  fail  to  pav  the 
balance  of  the  purchase  money  he  shall  for- 
feit the  amount  already  paid,  or  if  the  ven- 
dor shall  fail  to  properly  exeente  deeds  te 
the  vendee  when  the  purchase-money  is  paid 
he  shall  forfeit  the  sum  of  fifty  ddiars,  are 
construed  as  ereating  penalties,  and  not  ss 
fixing  the  amount  of  damages.  Foieff  v. 
McKeegan,  66  D.  107.  &  P.,  De^me  v. 
Oummtsj,  2  D.  160;  SciMd  v.  TontfimM,  36 
R.  160. 

A  stipulation,  in  a  mortgage,  for  an  attor- 
ney's fee  for  collection,  is  a  penalty  rather 
than  liquidated  damages,  and  may  be  re- 
duced in  the  discretion  <^  the  eonrt^  Daig 
V.  MaUland,  32  R.  467. 

One  a^|reed  that  for  seven  years  he  should 
not  be  interested  in  a  eertein  trade,  and 
bound  himself,  his  heirs,  etc,  in  a  certain 
sam  for  faithful  performance.  Held,  not  te 
liquidate  the  damages,  but  that  the  ssm 
named  was  to  be  considered  in  the  nature  of 
penalty.    Periam  v.  Lfman,  6  D.  168. 

In  an  agreement  where  the  partiss 
covenant  for  the  use  and  sale  of  certain 
inventions  in  specified  distriets,  "  under  the 
forfeiture  "  of  one  thousand  doUars  for  eadb 
machine  sold  or  used  in  the  other's  district 
suchsum  is  to  bedeemed  a  penalty,  sed  ssl 


DAMAGES,  L 


Indaz  to  HolM  tai 

tied  damagai.     Sieanu  r,  BarrtU,  11 

k  mentioiMd  in  ih«  following  instm- 
**  Received  of  8.  E.  four  fire-per-oent 
bonds,  which  we  promise  ta  return 
m  in  twelve  months,  or  pay  him 
housaad  dollars  in  cnrrent  Tennessee 
lotos," — was  liM  to  be  a  penalty,  and 
alne  of  the  bonds  on  the  day  they 
I  have  been  returned  only  could  be  re- 
kL  Baud  V.  ToUiver,  44  D.  298. 
nras  deemed  to  be  a  penalty,  and  not 
ated  damages,  where  a  person  Agreed 
iver  two  bcMit-loads  of  coal  at  diTOrent 
and  another  person  bound  himself  in  a 
n  snm  that  tha  former  would  perform 
B  agreements,  and  in  default  ofhis  de- 
ig  said  boat-loads  or  either  of  them, 
hen  the  obligee  might  recover  from  the 
»r  said  sum.  Cwrry  v.  Lctrer^  49  D.  486. 
endant  agreed  to  erect  a  building  on 
fc  portion  of  a  lot  as  would  be  satisfac- 
.o  plaintiff,  and  mve  him  possession  in 
weeks,  to  hold  for  six  months  with 
ece  of  twelve  months,  and  upon  failure 
rform  tha  agreement  to  pay  the  snm  of 
lundred  dollars  damages.  Beldg  that 
im  named  wss  a  penal^,  and  not  liqui- 
damagas.    Na$h  ▼•  BtnnomUa,  70  D. 

.  Distiiiction  between  liquidated 
&gee  and  penalty.*— The  question 
ler  a  sum  constitutes  liquidatod  dam- 
)r  a  penalty,  which  is  ureed  on  in  a 
Mt  as  a  measure  of  damaffes  for  a 
h,  depends  upon  the  intent  m  the  par- 
nd  the  circumstances  of  the  esse.  CaU 
\  Nav,  Co.  V.  Wright,  86  D.  611.  And 
singaage  of  the  contract  is  not  conclu- 

BagUy  v.  Ptddit,  89  D.  713. 
s  a  question  of  construction,  on  which 
3urt  may  be  aided  by  circumstances  ex- 
ouB  to  the  writing.  Foley  t.  McKeegan, 

107. 

irts,  in  construing  such  contracts,  must 
hether  the  sgreement  oontains  one  or 
al  stipulations;  whether  such  stipula- 
var^  m  importance;  whether  the  dam- 
ire  in  their  nature  certain  or  uncertain, 
.fficult  of  definite  sscertaiument;  or 
aer,  where  the  injury  is  certain,  the 
ixed  upon  is  proportionable  or  dispro- 
>uate  to  such  injury,  and  the  actual 

which  grows  out  of  it.     Jb. 
-ma  applied  by  parties  to  sum  fixed  on, 

paid  on  non-performance  of  oontract, 
uot  always  determine  the  action  of  the 

in  construing  the  effect  of  such  a  pro- 
I  in  a  contract;  and  though  the  parties 
he  sum  so  fixed  a  "  penalty,"  or  give  it 
me,  or  style  it  "liquidated  danuiges,** 
curt,  in  any  and  all  such  cssea^  will 
the  sum  as  one  or  the  other,  depending 
e  nature  of  the  agreement,  intention  of 

itinctlon  between  liquidated  damages  and 
;y.  we  note^  1 D.  IUI-mOl 
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the  parties,  surrounding  circumstances,  and 
reason  of  justice  of  the  case.    lb. 

No  other  earn  can  now  be  recovered  under 
a  penalty  than  that  which  will  compensate 
plaintiff  for  his  aotnal  loss.  Oowor  ▼.  CarieTf 
88  D.  71. 

A  promise  to  jft^y  a  penalty  beyond  the 
amount  of  lenl  mterest  on  money  loaned 
cannot  be  enforoed.    /&. 

16.  General  and  apedal  damages.  — 
Damages  which  neeessarily  result  from  the 
act  complained  of  are  termed  general  dam- 
affes, and  mav  be  shown  under  the  couunon 
aUegatiott  ai  dammm^  for  the  defendant 
must  be  presumed  to  be  aware  of  the  neces- 
sary oonsequences  of  his  conduct.  Laing  v. 
Colder,  49  D.  638. 

Damages  that  do  not  neoessarily  flow  from 
the  act  complained  of,  though  possibly  at- 
tendant upon  it,  are  denominated  special 
damages,  and  must  be  particularly  specified 
in  the  declaration,  or  tne  plaintiff  will  not 
be  permitted  to  give  evidence  of  them.  lb, 
&  t*.,  DormeU  v.  Jon€$,  48  D.  69;  DkJOnaom 
▼.  BogU,  28  D.  2bl;  Ounnini^am  v.  Smiih,  80 
D.  833;  Warner  v.  Baeon,  89  D.  263;  Heim 
V.  MeCauf^an,  88  D.  688;  Stevenson  v.  8miih, 
87  D.  107;  BraekeU  v.  Bdgerton,  100  D.  211. 

To  maintain  an  action  for  special  damages, 
it  must  be  shown  that  they  proceeded  wholly 
and  exclusively  from  the  injury  complained 
o^  and  not  from  the  wroufff nl  act  of  a  third 
party  remotely  indnced  uerebj.  Crain  v. 
>e<He,  41  D.  786. 

In  an  action  for  selling  to  a  batcher  dis- 
eased sheep  as  sound,  evidence  that  a  third 
party,  who  had  contracted  with  plaintiff  to 
purchase  mutton  from  him,  refused  to  per- 
form such  contract  in  consequence  of  a  re- 
port that  plaintiff  had  purchased  diseased 
sheep  from  defendant  is  not  admissible  for 
the  purpose  of  showing  special  damages;  nor 
is  evidence  that  other  customers  refuned,  for 
the  same  reason,  to  bny  mutton  from  him, 
admissible  for  that  purpose.    lb. 

The  natural,  proximate,  and  legal  results 
are  aU  that  damages  can  be  recovered  for, 
even  under  a  statute  entitling  one  "  to  re- 
cover any  damage,*'  eto.  DonneU  ▼•  Jonee, 
48  D.  69. 

Special  damage  cannot  be  recovered  in  aa 
action  for  the  wrongful  taking  and  withhold- 
ing of  slavey  unless  it  be,  in  legal  contempl^ 
tion,  the  natural  and  proximate  consequence 
of  the  tortious  act  alleged  in  the  complaint. 
Burton  v.  BoUeg,  85  D.  401. 

Money  expended  by  a  husband  for  medi- 
cal and  surgical  treatment  of  his  wife  for  an 
injury  caused  by  the  neffligence  of  a  railroad 
companv  is  not  special  damages,  and  evi- 
dence of  such  expenses  is  admissible  without 
special  allegation.  Boptine  v.  A.  Jb  8l  L, 
R.  R.  Co.,  72  D.  287. 

In  an  action  against  a  sheriff  for  the  wrong- 
ful attachment  of  a  mare,  and  for  damages 
for  its  detentieop  a  elaim  for  damages  beoaose 
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the  animal  has  lost  flesh,  in  coosequenoe  of 
h»Ting  been  kept  upon  short  pasturage,  and 
becanse  she  was  detained  daring  the  breed- 
ing season,  is  a  claim  for  special  damages, 
which  most  be  specially  and  specifically 
pleaded.    Stevmtom  v.  Smith,  87  D.  107. 

Special  damages  cannot  be  reoovered  for 
negligence  without  proof  of  special  injury 
or  wrong.  Southern  B,  A  OtK  v.  Kendriek, 
SOD.  332. 

The  obyions  pnrpose  of  the  pleader  to  al- 
lege special  damages  will  not  be  controlled 
by  the  mere  fact  that  he  commenced  the 
allegations  as  tboughethey  were  new  counts. 
BumritU  ▼.  Qnmd  Trunk  R*y  Oo,^  93  D. 
474. 

10.  Oounsel  fees.*  — A  yerdiot  which 
includes  the  Talue  of  serrices  of  counsel,  or 
other  expenses  incident  to  the  prosecution 
of  an  action  of  trespass,  or  on  the  case  for  a 
tort,  is  irregular  and  erroneous.  Fairbanki 
▼.  Witter,  86  D.  765. 

Evidenoe  as  to  the  Talue  of  services  of 
oounsel,  or  the  amount  of  other  expenses  in- 
cident to  such  an  action,  is  inadmissible  for 
the  purpcse  of  laying  a  foundation  for  those 
particulars  as  items  of  damage.    Jh, 

The  iury  cannot  take  into  account  the 
value  of  such  services,  or  other  expenses  in- 
cident to  the  prosecution  of  such  an  action, 
in  assessing  damages,  either  actual  or  puni- 
tive,   [b. 

In  an  action  by  a  purchaser  of  land  on  the 
vendor's  covenant  of  warranty,  the  attor- 
ney's fees  paid  by  the  purchaser  in  defend- 
ing the  title  cannot  be  allowed  as  damages. 
Turner  v.  MUler,  19  R.  47. 

In  an  action  of  assault  and  battery,  evi- 
denoe of  the  value  of  the  services  of  the 
plaintiff's  attorney  in  the  action  is  incompe- 
tent.    Stevenaon  v.  Monia,  41  R.  481. 

An  unpaid  reasonable  demand  of  attorneys 
for  procuring  the  dissolution  of  an  attach- 
ment is  a  proper  item  of  damages  in  an 
action  upon  the  undertaking.  Rcnymond  v. 
Orteti,  41  R.  763. 

n.   MSASURl  07  DaMAOH. 

1.  In  Aettom  on  CaniraeL 

17.  In  general,  t  —  1.  Duty  qf  j^int^  to 
hefp  damages  down,  —  A  party  injured  by 
breach  of  contract  is  bound  to  protect  him- 
self, if  he  can  do  so  with  reasonable  exertion, 
or  at  trifling  expense;  and  he  can  recover 
from  the  delmquent  party  only  6uch  damages 
as  he  could  not,  with  reasonable  effort,  have 
avoided.  Miller  v.  Mariners*  Church,  20  D. 
341 ;  Davis  v.  Fish,  48  D.  387.  If,  instead  of 
endeavoring  to  render  the  injury  as  light  as 
possible,  he,  through  his  negligence  or  will- 
fulness, allows  the  damages  to  be  unneces- 
sarily enhanced,  the  increased   loss  justly 

*  Counsel  fees  and  costs  of  suit  as  elements  of 
damaffea,  ^ee  not«»  12  K.  199,  200. 

t  Measure  of  dainac^es  for  breach  of  executory 
contract,  see  note,  42  i>.  48-61. 


falls  upon  him.    Hamilton  v.  MePkerson,  84 
D.  330. 

2.  How  far  restrained  by  penaUj^  or  plead- 
ings. —  When  the  penalty  of  a  eoatract  is 
not  in  the  natore  of  statsd  and  ascertained 
damages  on  non-performance,  tiie  injured 
party  may  recover  damagee  beyond  the  pea- 
alty.    Oraham  r,  Bieiham,  1  D.  32a 

The  measure  of  damages  for  breach  of  cove* 
nants  in  a  contract  wUoh  contains  a  stipu- 
lation for  the  payment  of  a  specified  sum  oo 
breach  of  the  covenants,  such  earn  being 
construed  to  be  in  the  nature  of  a  penalty, 
may  be  more  or  leas  than  the  amoont  of  sack 
penalty.    Foley  v.  McKeegan,  66  D.  107. 

Recovery  hi  plaintiff  cannot  be  for  a 
greater  sam  than  that  ^H*?*^  in  the  peti- 
tion, with  interest  thereon  from  the  time  of 
commencement  of  the  suit  te  the  time  of  ths 
rendition  of  the  judgment,  Heftrmtm  v. 
Burt,  71  D.  445. 

3.  For  delay  in  peifoi  iwawea — Dsunages  in- 
cidental to  and  caused  by  fsilnre  to  oomplste 
a  contract  at  a  oertain  time,  and  buoo  as 
may  be  said  to  flow  reasonably  and  nata- 
rally  from  snch  breach,  and  are  notaocidentsi 
or  consequential  losses,  may  be  reooversd. 
AbboU  V.  Oatch,  71  D.  635. 

But  damages  for  delay  in  ezeeotioa  off  a 
contract  oannot  be  recovered  where  the  delay 
is  owing  to  the  act  of  the  party  himself,    lb. 

The  measure  of  damagee  for  failure  te 
erect  a  mill  at  time  stipulated  in  the  oontraet 
is  the  fair  rental  value  of  the  mill  during  the 
time  the  owner  is  thus  kept  from  ite  asa 
lb. 

A  planter  ie  entitled  te  recover  damages 
for  the  loss  of  a  erop  and  extra  wages  ps*d, 
in  consequence  of  the  delay  through  the 
fault  of  tne  manufacturers,  but  without  any 
bad  faith  or  fraud  on  their  part,  in  putting 
in  operation  a  sugar-mill  and  steam-engine, 
which  the  manufacturers  undertook  to  baild 
and  put  up  on  the  plantation  within  a  cer- 
tain time,  where  it  is  evident  that  it  eatesed 
into  the  contemplation  of  the  parties  that 
the  mill  and  engine  were  to  grind  a  certain 
crop  of  sugar-cane.  Ooodloe  r.  Bogen,  61  D. 
205. 

4.  Injmry  tustained.  —  Damagee  for  breach 
of  a  contract  are  auch  only  aa  are  caused  by 
the  breach,  or  such  as,  being  incidental  to 
the  act  of  omission  or  commission,  aa  a  nata- 
ral  consequence  thereof,  may  reasonably  be 
presumed  to  have  been  in  the  contemplatioa 
of  the  parties  when  the  contract  was  made. 
Ashe  V.  De  Bossett,  72  D.  552. 

No  consequence,  which  is  not  the  neces- 
sary or  ordinary  result  of  a  breach,  can  be 
supposed  to  have  been  so  oontemplated, 
unless  full  information  was  imparted,  at  the 
time  of  entering  into  the  engagement,  to  the 
party  sought  to  held  liable.  United  States 
TeL  Oo.  V.  Oildenleve,  96  D.  519. 

In  all  actions  on  contract  sounding  in  dam- 
agesp  plaintiff  ia  entitled  ta  recover  ea^  te 
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tent  of  the  injury  sustained,  and  if 
itanoes  exist  which  mitigate  the  in- 
ley  miut  be  considered  in  measuring 
mages.  King  t.  OVtem,  83  D.  2269; 
.  Murphe^,  53  D.  607. 
tnse  of  transportation  neeessarily  in- 
by  plaintiff  in  fulfilling  his  part  of  the 
ent  is  a  legitimate  item  of  damages. 
Falls  Mfg,  Co,  v.  Roger$,  66  D.  602. 
nstniction  that  the  jury  may  allow 
ss  **  for  ▼iolation  of  faith,**  is  errone- 
•r  such  damages,  being  additional  to 
isation,  would  be  Tindictive.  Boy  v. 
U,  76  D.  628. 

measure  of  damages  upon  the  breach 
>ntract  not  to  use  cotton-presses  for 
sssing  cotton,  is  the  injury  sustained, 
>t  the  consideration  paid  for  entering 
leh  oontract.     Ttrry  ▼.  Bslava,  27  D. 

lages  for  breach  of  an  agreement  not  to 
uother  tayem  in  the  same  town,  made 

grantor  of  a  tayem  as  an  inducement 
sale  thereof,  embrace  the  depreciation 

value  of  the  property  sold  resulting 
y  from  the  breach.    Evan$  t.  Miol, 
319. 
in  action  for  damages  on  a  contract, 

plaintiff  was  prevented  from  complet- 
tiroush  the  lault  of  defendant,  the 
re  ox  damages  is,  not  the  price  agreed 
paid  on  full  performance,  but  recom- 
lor  the  part  performed,  tcwether  with 
nity  for  the  lost  to  plamtin  in  respect 
9  part  unperforme<£     Friedlander  t. 

5  R.  478. 

Valtte,  —  The    measure    of    damages, 

property  is  in  question,  is  the  value  of 
tide  as  nearly  as  it  can  be  ascertained, 
'om  this  ruje  the  jury  are  not  at  liberty 
part.     Billebrant  v.  Brewer,  65  D.  757. 

a  failure  to  return  certain  stock  "bor- 
I  to  be  returned  on  demand,**  the  meas- 
i  damages  will  be  the  market  value  of 
itock  at  the  time  the  cause  of  action 
9d.  If  at  that  time  the  stock  was 
less,  only  nominal  damages  can  be  re- 
dd. Fosdkk  V.  Greene,  22  K  328. 
on  breach  of  a  certificate  of  permanent 
krship  in  a  college,  the  measure  of  dam- 
8  the  value  of  the  scholarship,  with  in- 
i;  and  where  no  marketable  value  is 
1,  the  value  is  prima  /ode  the  price 

Boward  College  r.  Turner,  46  R.  326. 
national  bank  received  from  a  customer 
\  as  collateral  security  for  a  debt  then 
ng,  and  for  future  obligations.     After- 

and  after  the  customer  had  paid  his 
tedness,  the  bonds  were  stolen  from 
ank.  Beld,  that  the  measure  of  dam- 
as  the  value  of  the  bonds  when  stolen, 
lot  when  demand  of  them  was  made. 
\  NaL  Bank  v.  Boyd,  22  R.  35. 
)  value  of  rice  burned  in  a  mill  cannot 
covered  as  damages  for  breach  of  con- 
by  the  mill-owner  to  beat  the  rice  at  a 
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particular  time,  which  was  before  the  mill 
was  burned.     As/ae  v.  De  JioaseU,  72  D.  552. 

18.  Actions  against  carriers.  —  1. 
For  /allure  or  r^u$al  io  tratuporL — The 
measure  of  damages  for  a  wrongful  refusal 
to  carry  freight  is  ti&e  difference  between  the 
value  of  the  article  at  the  point  and  time 
where  and  when  it  should  have  been  taken 
and  the  value  at  the  point  of  destination  at 
the  time  when  it  shonld  have  been  delivered, 
indudinff  the  expenses  of  storage,  deteriora- 
tion, and  the  like,  deducting,  however,  the 
reasonable  expense  of  transportation.  (7a- 
lemi«te,S.B.Co.r,  Roe,  68  D.  574;  Brack€i 
V.  MeNakr,  7  D.  447. 

For  breach  of  a  carrier's  agreement  to 
carry  salt  by  water  to  a  market,  the  measure 
of  damage  is  the  excess  in  value  at  the  place 
of  destination  at  the  time  when  it  should 
have  arrived  there,  over  its  value  at  the 
place  of  shipment  and  the  agreed  rates  for 
transportation;  the  extra  expense  of  trans- 
porting it  by  land  is  not  recoverable.  Ward's 
OenL  etc,  Co,  ▼.  KUme,  22  R.  544. 

In  an  action  against  a  cfurier  for  refusing 
to  receive  and  transport  grain,  it  is  compe- 
tent for  plaintiff  to  show  that  such  refusal 
caused  tbe  grain  to  become  heated  and 
spoiled,  notwithstanding  the  fact  that  such 
injury  resulted  from  the  inherent  nature  of 
the  grain.  PUtrimrgh  etc  ffy  Co,  v.  Mor- 
Ami,  §B  R.  682. 

The  measure  of  damages  for  breach  of  a 
contract  to  tow  boats  of  coal  from  Pittsburg 
to  Oil  City,  at  which  latter  place  plaintiff 
expected  to  sell  the  boats  and  coal,  and 
where  he  was  unable  to  procure  other  tows 
after  such  breach,  —  hem,  to  be  the  differ- 
ence between  the  value  of  the  boats  and 
ooal  at  Pittsburg  and  at  Oil  City  at  the  time 
the  boats  and  cmI  would  have  arrived  there 
if  the  contract  had  been  performed.  McOov' 
em  V.  Lewie,  94  D.  60. 

Where  plaintiff  made  a  oontract  with  de- 
fendants to  tow  two  boat-loads  of  coal  by 
the  first  rise  in  the  river,  and  the  defendants 
refused  to  tow  them,  and  the  boats,  remain- 
ing at  their  moorings,  were  struck  by  a  raft 
set  afloat  by  a  sudden  rise  in  the  river,  and 
sunk,  without  neglect  of  the  plaintiff,  —  held 
that,  while  damages  should  be  awarded  for 
the  broken  contract  of  towage,  defendants 
were  not  liable  in  further  damages  for  the 
loss  of  the  boats  and  coaL      lb, 

2.  For  loee  or  damage  to  property  carried. 
—  The  damages  recoverable  for  goods  lost  or 
damaged  by  carriers  to  whom  they  were 
given  for  transportation  must  be  sufficient 
to  indemnify  plaintiff  for  the  loss  sustained 
at  the  time  the  injury  happened,  according 
to  the  market  value  of  the  goods  at  the  time. 
Smith  r,  Griffith,  38  D.  639. 

The  measure  of  damages  for  loss  of  goods 
by  a  carrier  is  the  price  at  the  place  of  de- 
livery. Shawy,So,Car,B,li.Co.,blD,768. 
But  whers  tbs  complaint  only  states  the 
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Talao  of  the  goods  at  the  ahipping-poiot, 
and  there  it  nothing  to  ahow  that  they  were 
worth  more  at  the  pUoe  of  destiiiatioii,  plain- 
tiff oan  only  reoover  their  Talne  at  the  ahip- 
pinff-point^  with  intereat  from  the  time  of 
theloM.    BkmMikair.  Brainerd,9lJ).3BO. 

The  Talne  of  a  oargo  at  or  near  where  the 
Teasel  was  lost  is  not  an  nnreasonable  meaa- 
nre  of  damages^  where  sneh  loss  waa  the 
result  of  defendant's  misoondnct.  Porter  t, 
AUm,  66  D.  76a 

The  measure  of  damages  against  a  earner 
lor  the  loss  of  a  drafts  bill,  note,  or  other 
seonri^  for  the  payment  of  money  is,  prima 
/aek,  the  amonnt  dne  on  the  same;  bnt  the 
defendant  may  redace  the  damages  by  proof 
of  payment^  the  maker's  insolvency,  or  any 
fact  tending  to  inralidate  the  security.  JSio- 
glmr  t.  WM,  Farf^o,  i*  Coi,  83  D.  87. 

In  an  action  against  a  carrier  for  in- 
JurT  to  grain,  resulting  from  its  heating 
and  beooming  mddy,  in  oonseqnenoe  of  de- 
fendant's failure  to  transj^rt  it  from  its  place 
of  storage  to  its  destination  within  the  time 
requirea  by  contract,  it  appearinff  that  the 
grain  would  not  haTe  been  mjnred  if  it  had 
been  properly  cared  for  by  its  custodians,  by 
handling  and  stirring  it^  —  AeU,  that  the  duty 
of  taking  proper  care  of  the  grain  rested  on 
the  plaintira  or  their  agents,  and  not  upon 
the  aefendants,  and  that  no  liability  in  wis 
reraect  attached  to  the  latter  until  they 
took  possession  of  the  grain,  and  that  they 
were  not  answerable  for  damages  which  re- 
sulted from  failure  to  bestow  the  necessary 
eare.    BamiUon  t.  McPhermm,  84  D.  390. 

Where  goods  are  sent  to  a  consignee,  with 
an  option  to  take  them  at  a  price  stated  or 
to  return  them,  the  measure  of  damaffes  for 
their  loss  by  a  carrier  is  the  price  fixed,  with 
interest  from  the  day  the  goods  would,  in 
the  ordinary  course  of  transportation,  have 
reached  the  consignee.  Magnin  v.  Dintmare, 
20  R.  442. 

In  an  action  against  a  carrier  for  an  injury 
to  a  jack  while  being  transported,  no  reoov- 
ety  can  be  had  for  loss  of  profits  that  might 
have  been  derived  in  letting  him  for  breed- 
ing purposes,  unless  it  is  averred  and  proved 
that  the  carrier  was  informed  of  the  intended 
use  of  the  animal,  and  there  is  proof  of  out- 
standing contracts  for  his  servicee.  OkSeoffo 
0le,  B.  B.  OtK  T.  Hak,  26  R.  403. 

In  an  action  for  loss  of  a  family  portrait, 
the  original  cost  and  the  |Mrobable  expense  of 
reproduction  may  be  considered  in  estimat- 
ing the  damages.  Hcnukm  etc  B,  B  Co.  v. 
Burke,  40  R.  806. 

In  an  action  for  the  loss  of  an  architect's 
plans  for  a  house,  there  can  be  no  reoovery 
for  the  consequent  delay  in  constructinff  the 
house,  where  the  carrier  had  no  notice  (3  the 
nature  or  intended  use  of  the  contents  of 
the  package.  Maiker  v.  ilmsr.  A».  0»., 
62R.26& 

lb  iW-  Mflgr  or  /mOmo  to  deSoor.  —.The 


measure  of  damaces  for  a  earner's  faQuie  Is 
deliver  goods  within  a  reasonable  ttaae  is  the 
value  of  the  goods  at  the  time  and  nlsot 
where  they  ahould  hare  been  daliTereo,  t»> 
getherwitii  any  reasonable  loss  «r  «KpsiiM 
directly  occasioned  by  the  delaj.  leas  tbs 
value  of  the  goods  acoording  to  their  coodi- 
tion  at  the  time  and  place  oiaciDal  delivery 
or  tender.  Ifoltim  v.  8o.  Car,  B.  B.Co.,^ 
D.  409;  Oaimm  etc  B,  B.  Co,  r.  Bae^  68  D. 
674 

The  measure  of  damages  against  n  carrier 
for  neglect  to  transport  merehandiae  withia 
a  reasonable  time,  and  its  market  value  hu 
fallen,  is  the  difference  in  its  value  at  the 
place  of  delivery  at  the  time  it  ought  to  havs 
Dcen  delivered  and  at  the  time  oil  its  actual 
delivery.  Ward  v.  N,  T.  etc  B.  B.  Co.,1 
R.  405;  Weetom  v.  Ormtd  Trunk  BTf  Co,,  92 
D.  652;  Peet  r.  Chieaffo  etc  B'p  Co,,  91  D. 
446.  And  the  same  rule  appliea  to  the 
ryinff  of  live  animals.  8nM  v.  Ifem  Ht 
etc  B.  B.  Co,,  90  D.  166. 

The  measure  of  damages  against  n 
for  non-delivery  of  goo&  it  their  value  al 
the  stipulated  time  and  place  of  delivery,  if 
there  is  a  market  for  them  there;  bnt  if  not, 
and  the  owner  requires  the  goods  for  hin  own 
use  in  manufacturing  enterprises,  or  the  like, 
the  expense  of  procuring  them  in  aome  other 
mode,  and  the  actual  loss  by  eizpense  of 
hands,  etc.,  from  the  neoessarr  aospensioo 
of  business  oocasioned  by  the  defanlt^  may, 
it  seems^  be  considered  in  estimating  the 
damages.    Cooper  r.  Totma*  68  D.  602. 

A  carrier  is  not  liable  for  lose  of  profits  of 
an  iron  manufacturer  by  the  atoppage  of  his 
worka^  owing  to  the  non-delivery  of  coal, 
which  such  carrisr  baa  agreed  to  transport; 
and  evidence  of  such  loss  js  inadmissible  in 
an  action  for  a  breach  of  the  oontraet  of  car- 
riage.   Ih. 

The  6ulure  of  an  expreaa  eompany  to  de- 
liver architectural  plana,  by  which  the  sender 
thereof  is  prevented  from  competing  for  a 
premium,  results  in  a  proximate  loai,  —  the 
loss  of  opportunity  to  compete^  — and  for 
such  loss  tne  sender  may  recover  dsmsges, 
Adams  Bxp,  Co.  v.  B^beri,  78  D.  382. 

The  measure  of  danutfea  in  an  action 
against  a  carrier  for  tailure  to  deliver 
machinery  transported,  within  a  reasonable 
time,  ii  tne  value  of  its  use  during  the  time 
it  waa  improperly  detained.  Priutiif  v.  No, 
InOama  etc  B.  B,  Co,,  79  D.  369. 

Special  damages  for  failurs  of  a  carrier  te 
deliver  machinery  transported,  within  a  rea- 
sonable time,  may  be  recovered,  under  proper 
notice  and  allsgivtions.    /&. 

A  person  having  a  policy  of  insurance  en 
his  lite,  the  premium  on  which  waa  about  te 
become  due,  delivered  money  to  an  expreea 
company,  to  be  carried  and  delivered  to  the 
insurer.  The  money  waa  not  ao  deliversd 
and  the  poli<iy  lapeed.  The  exprssa  coaa- 
pany  had  notiee  of  the  purpose  lor  wUoktfaa 
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money  was  MnL  Beldt  that  the  measure  of 
damage  againat  defendant  was  primarily  the 
net  valae  of  the  policy;  but  that  the  assured 
was  bound  to  use  reasonable  means  to  re- 
dnoo  the  lees,  such  as  being  reinstated  or  re- 
insured, and  eould  not  reoover  for  such  loss 
M  might  thus  hare  been  prevented.  OrhuUe 
T.  XaaUm  Bxp.  Co.^  24  R.  31. 

4.  For  miadtiivery.  —  The  difference  be- 
tween the  selling  price  and  hi|^hest  price 
TCAohed  by  goods  between  the  time  of  sale 
and  of  suit  broueht^  if  the  suit  is  commenced 
within  a  reasonau>le  time,  may  be  recovered 
from  a  carrier  who^  having  received  the 
goods  to  be  delivered  at  a  certain  place  to  a 
nctor  who  had  been  instructed  not  to  sell 
until  ordered,  delivered  them  to  a  factor  at 
n  different  place,  who  had  received  no  in- 
structions, and  who  sold  them  immediately; 
and  the  receipt  of  the  proceeds  of  the  sale 
from  the  latter  factor  is  no  bar  to  the  re- 
eovery  of  such  damages.  ArringUm  v.  WU- 
mk^Um  etc  R.R.  Co.,  72  D.  659. 

Suit  is  brought  within  a  reasonable  time, 
so  as  to  admit  such  criterion  of  damages, 
when  it  is  oommenoed  at  the  first  term  of 
sourt  after  the  wrong  done.    1  b, 

6.  For  hrtack  qf  oontrad  to  earrf  poBtm' 
aer,  —  The  measure  ol  damages  in  action  for 
breach  of  contract  for  carriage  of  passengers 
is  not  only  the  direct  pecuniary  loss  reralt- 
ing  from  the  breach  of  contraoti  but  dam- 
ages may  be  recovered  for  any  fraudulent 
cr  expressive  conduct  on  the  part  of  defend- 
ants producing  great  bodily  or  mental  suffer- 
ing; the  question  as  to  what  damages  are 
eommensurate  with  the  injuries  sustained 
being  one  for  the  jury,  Jones  v.  Steamship 
Cortes,  79  D.  142. 

The  measure  of  damages  where  a  passenger 
who  had  no  opportunity  to  purchase  a  ticket 
is  expelled  from  the  cars  upon  his  refusal  to 
pay  a  higher  rate  of  fare  is  not  confined  to 
the  difference  between  the  two  rates  of  fare, 
but  extends  to  the  oonsequences  of  the  expul- 
sion, which  was  purely  wrongful.  J^erson- 
wUkIL  B.Oo.y.  Rogers,  92  D.  277. 

In  an  action  for  the  wrongful  ejection  and 
deUveiy  over  to  local  policemen  of  a  passen- 
fler,  bjr  the  defendant  s  conductor,  plaintiff's 
detenaon  during  the  night  by  the  police,  his 
discomforts,  a  cold  taken  by  him  m  a  damp 
oell,  and  the  .indignities  suffered  by  him,  in 
consequence  of  defendant's  breach  of  the 
oontriMBt  to  carry,  are  too  remote  to  come 
within  the  rule  of  damages  where  the  action 
is  founded  on  contract.  Murdoch  v.  Boston 
etc  R,  R.  Co.,  41  R.  67,  note. 
^  A  passenffer  on  a  railway,  neffligently  car- 
ried beyond  her  destination,  but  receiving 
no  personal  injury  or  insult,  may  not  re- 
oover for  anxiety,  effects  on  her  health, 
nor  dan||er  in  consequence  of  the  train  stop- 
ping an  insufficient  time  to  enable  her  to  get 
oOL  Trigg  r,  8L  LotOs  etc  Ry  Co.,  41  K. 
KWu    But  evidenoe  that  she  was  compelled  to 


walk  three  hours  over  dusty  roads,  that  she 

Sot  wet  in  oroesmg  a  creek,  was  chased  by 
ogs  and  otherwise  frightened,  and  that  the 
weather  was  sultry,  by  means  whereof  she 
was  made  sick,  is  competent  CmcmnaA  etc 
R.  R.CO.T.  SiaUm,  48  &.  179. 

Where  a  railway  company  carried  a  pas- 
senger past  his  destination,  and  put  him  off 
at  a  water-tank,  in  inclement  weather,  and  he 
contracted  pneumonia  in  consequence  of  the 
exposure, — KM,  that  the  Pfin,  expense, 
and  business  detriment  resuitinff  therefrom 
were  proper  items  of  damage.  &er>ia<ioiMl 
etc  R\  Co,  v.  Terry,  60  R.  529. 

A  complaint  alleging  that  defendant^  a 
railway  company,  aereed  to  carrv  plaintiff 
and  others  from  ]£  to  W.  and  back  on  a 
certain  Sunday  by  a  special  train,  for  a  cer- 
tain sum;  that  defendant  carried  them  to 
W.,  but  willfully,  fraudulently,  and  negU- 

gently  failed  and  refused  to  carry  them 
ack  to  M.,  whereby  plaintiff  was  injured 
in  health  and  business,  and  suffered  pain 
and  anxiety  of  mind,  eta  Heid,  that  the 
action  was  upon  a  special  contract,  and  not 
in  tort,  and  tnat  plaintiff  could  recover  sudi 
damaffes  only  as  naturally  resulted  from  the 
breach  of  the  contract)  but  not  for  pain  and 
anxiety  of  mind,  eta  Waish  v.  Chicago  etc 
RTy  Co,,  24  R.  370. 

In  consideration  of  the  grant  of  a  right  of 
way  over  his  land,  defendant  a^^reed  by 
parol  to  furnish  plaintiff  for  life  with  a  free 
pass  for  himsell  and  his  family  over  its 
road.  The  pass  was  given  for  a  while,  and 
then  refusecL  In  an  action  for  breach  of 
the  contract, — hM,  that  the  measure  of 
damages  was  the  value  of  such  pass,  to  be 
approximated  as  closeW  as  the  nature  of  the 
case  would  admit.  Arts  etc  R,  R.  Co,  r. 
Douthet,  32  R.  451. 

By  a  collision  on  defendant's   railroad, 

Elaintiff,  a  theatrical  manager,  who^  with 
is  troupe,  was  a  passenger,  was  prevented 
from  reaching  his  destination  in  time  to  ful- 
fill an  advertised  engagement,  for  which 
tickets  had  been  sold,  and  had  to  refund 'the 
ticket  money.  Held,  that  he  could  not  re- 
cover that  amount.  Georgia  R,  R.  y.  Hoy- 
den, 61  R.  274. 

The  measure  of  damages  for  loss  of  bag- 
gage, in  the  absence  of  proof  as  to  the  con- 
tents and  value  thereof,  is  the  value  of  the 
articles  which  the  jury,  in  its  judgment) 
think  such  baggage  did  or  might  fair^  con- 
tain. Dm  V.  South  CaroUna  R.R,Co,,ei2  D. 
407. 

19.  Aetioxis  between  principal  and 
agent. — In  an  action  by  an  insurance 
agent  asainst  an  insurance  company  for 
wrongful  dismissal  from  its  service,  he  may 
recover  the  value  of  prolMible  renewals  of 
policies  actually  obtamed  by  him.  ^tna 
Life  Ins.  Co.  v.  Nexsen,  43  R.  91. 

Where  one  has  employed  an  agent  to  pro- 
cure insurance  on  his  property,  and  knows  of 
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his  negleot  to  do  so  in  ample  tims  to  pro- 
care  it  himself,  he  oannot  bold  the  affent  for 
a  loss  bj  saeh  negled  BrcuU  t.  Ofulup,  63 
R.6S8. 

Defendants,  as  broken,  bought  stock  for 
plaintifl^  whidi  they  were  to  hold  sabject  to 
plaintiff's  order.  Plaintiff  deposited  a  "  mar- 
gin" with  defendants,  bat  otherwise  paid 
nothing  for  the  stock.  In  an  action  for  an 
ananthorized  sale,  the  jad^e  charged  the 
jury  that  plaintiff  was  entitled  to  recover 
the  difference  between  the  amoant  for  which 
the  stock  was  sold  and  the  highest  market 
Talae  which  it  reached  at  any  time  after  the 
sale  and  down  to  the  day  ol  trial  HM, 
error;  that  the  measure  of  damage  was 
what  it  would  haye  cost  the  plaintiff  to  re- 
place the  stock  on  a  day  within  a  reasonable 
time  after  notice  of  the  saU,  leas  the  sum  due 
the  defendants.  (Overruling  Markham  v. 
Jaudon,  41  N.  Y.  286.)  Baker  r.  Drake,  13 
R.  607;  23  R.  80. 

Defendants,  falsely  pretending  to  have 
authority  to  sell  plaintiff's  land,  made  a 
contract  to  sell  to  a  third  Pfuiy.  Held,  that 
they  were  liable  to  plaintiff  for  his  costs  and 
expenses  incurred  m  defending  a  suit  by 
such  third  party  for  specific  performance  of 
the  contract  Phiipoi  v.  Tayhr,  20  R.  241. 

Plaintiff  agreed  to  sell  goods  for  defendant^ 
to  procure  a  team  and  other  necessary  means 
for  the  business,  and  to  devote  all  his  time 
to  it;  and  defendant  agreed  to  furnish  him 
all  the  goods  he  oould  sell,  at  a  price  below 
tlie  retail  price.  Defendant  failea  to  furnish 
the  goods.  Heid,  that  plaintiff  oould  recover 
only  the  value  of  the  time  lost  as  a  result  of 
the  breach,  and  his  reasonable  expenditures, 
but  not  the  profits  he  misht  have  made  had 
the  goods  been  supplied  as  agreed.  Howe 
Machine  Oo.  v.  Bryetm,  24  R.  736. 

The  defendant  screed  that  if  plaintiffs 
should  succeed  in  selling  fifty  of  the  defend- 
ant's sewing-machines  to  one  firm  or  party  in 
Mexico,  during  a  trip  of  his  agent  about  to 
be  made,  for  every  fifty  machines  so  sold  he 
should  hare  the  sole  agency  for  the  sale  of 
said  machines  in  that  locality,  and  agreed  to 
furnish  the  machines.  Plaintiffs' agent  made 
two  sales  of  fifty  machines  to  persons  in  dif- 
ferent localities  in  Mexico  under  an  agree- 
ment that  the  purchaser  should  be  the  sole 
agent  for  that  locality.  One  of  the  orders 
defendant  filled,  the  other  it  refused,  and  it 
refused  to  fiU  further  orders  from  plaintiffi 
or  their  agents,  and  repudiated  the  contract. 
Held,  that  plaintiffs  were  not  restricted  to 
the  damages  sustained  by  reason  of  the  re- 
fusal of  the  defendant  to  fill  the  orders 
actually  given,  but  were  entitled  to  recover 
such  damages  as  they  could  show  they  had 
sustained  hy  a  total  breach  of  the  contract. 
Plaintiffs  offered  to  prove  that,  subsequent  to 
the  repudiation  of  the  agreement,  defendant 
established  agencies  in  Mexico,  and  to  show 
the  nomber  m  machines  sold  through  them. 
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This  was  exduded.  HeU,  error.  Bat  Mi, 
that  the  opinions  of  witoenes  aa  to  thevalos 
of  the  agreement^  the  profits  which  it  or  saj 
agency  established  in  pursuance  ci  it  eoild 
produce,  the  damages  realised,  and  as  to  the 
number  of  machines  they  could  have  stAd, 
were  properly  excluded.  Wakenumw,  WkeeUr 
ami  Wilion  Mfg.  Cb.,  64  R.  870. 

80.  ActioiiB  on  negotiable  paper.*^ 
In  an  action  by  the  indorsee  againat  the  in- 
mediate  indorser,  the  true  consideration  for 
the  indorsement  is  the  measure  of  tlie  leoov- 
ery.    Coek  v.  CodBriO,  18  D.  97. 

A  due-bill  in  following  form:  ^Dee  ts 
J.  A.  N.,  three  hundred  d<dlan  in  Watar* 
town  railroad  stock,"  must  be  understood 
as  an  agreement  to  pay  so  much  of  the  stock 
of  the  kind  described  as  wiU  amoant;  at  its 

Sar  value,  to  such  sum  of  three  handred 
ollars;  and  Uie  measure  of  damages  for 
failure  by  the  maker  to  deliver  the  stodt  oe 
demand  is  the  value  of  the  stock  at  the  time 
of  such  demand,  with  intersak  Nwmam  v. 
lUltu,  84  D.  742. 

21.  Actions  on  covenants.  —  L  Qea^ 
eniUy. — Damages  for  breach  of  eovenanta 
of  seisin,  for  quiet  enjoyment,  of  good  right 
to  convey,  and  of  warranty,  cannot  exceed 
the  amount  d  the  consideration  of  the  eoe- 
veyance,  with  interest  thereon  and  the  costs 
of  the  suit  attending  ihe  eviction;  and  whers 
the  grantee's  loss  has  been  actoslly  less,  he 
is  limited  to  the  amoant  of  injury  sostained. 
Waieon  V.  WUlmm,  67  D.  320. 

The  increased  value  of  land  from  a  rise  ia 
value  or  improvements  cannot  be  recovered 
as  damages  in  an  action  for  the  bceseh  of 
these  covenants.     lb. 

2.   C&venatU  to  eonwy.  —  The  measure  of 
damages  for  the  breach  of  a  covenant  to 
vey  land  is  the  value  of  the  land  at  the 
fixed  for  the  conveyance^  with  interest.  Ooek 
T.  Taylor,  6  D.  66a 

On  breach  of  a  covenant  to  eonv^,  with 
special  warranty,  damages  are  to  be  meae- 
ured  by  the  price  paid;  and  the  price,  if  not 
shown,  may  be  inferred  from  the  valae  of 
the  Umd  proved  on  the  triaL  Lowe  v.  lfe> 
Donald,  13  D.  181. 

On  breach  of  a  oovenant  to  convey,  by  a 
bona  fide  vendor,  who  believed  that  he  had 
a  good  title  at  the  time  of  making  the  con- 
tract, but  afterwards  discovered  that  he  had 
not,  and  refused  to  receive  any  part  of  the 
purchase-money,  only  nominal  damsfiss  can 
be  recovered.     BaUMn  v.  Mfom,  20  D.  ^27. 

Measuro  of  damages  in  an  action  of  cove- 
nant on  an  executory  contract  for  the  ssle  of 
land,  by  the  covenantee  against  the  cove- 
nantor,  whero  the  former  has  been  pat  in 

Eossession  and  has  not  been  evicted,  the 
reach  consisting  in  the  covenantor  failiag 
to  convey,  and  m  his  not  having  the  le^ 
title,  is  the  purchase-money  paid,  with  a^ 
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tareftt  for  the  time  for  which  the  oovenantee 
may  be  accountable  for  the  profits  of  the 
land  to  the  true  owner.  Thompton  ▼.  OtUh- 
rity  33  D.  225. 

3.  Covenani  ^  Mtftn,  tmd  right  to  eotwey. 
^-  Upon  a  breach  of  the  covenant  of  teisin, 
the  measure  of  damages  is  the  considera- 
tion paid  and  interest  thereon.  MaraUm  ▼. 
HobU,  3  D.  61;  Hori/brd  t.  Wright,  1  D.  8; 
B€U!bit  y.  JTcToy,  17  D.  685;  Spring  v.  Chcue, 
39  D.  596;  Rich  ▼.  JokMon,  52  D.  144.  And 
the  true  consideration  may  be  shown  by  pa- 
rol, notwithstanding  a  different  consideration 
is  expressed  in  the  deed.  Mom  y.  Shattuck, 
17  D.  419. 

If  a  coyenaat  of  seisin  be  broken  as  to  a 
part  of  the  land»  the  damages  recoverable 
will  be  snob  a  proportion  ol  the  whole  con- 
sideration and  interest  as  the  value  of  that 
part  bears  to  the  value  of  the  whole.  Sia  v. 
bard,  9  D.  46. 

The  measure  of  damages  for  breach  of 
eovenants  of  seisin  and  of  good  risht  to  con- 
vey, in  an  aotion  instituted  before  the 
grantor  acquired  title  to  the  premises,  and 
the  grantee  being  out  of  possession,  is  the 
purchase  money,  with  interest.  King  v. 
OiUon,  S3  D.  269. 

Nominal  damages  only  oan  be  reoovered 
for  breach  of  these  eovenants,  in  case  the 
grantor  acquires  title  after  suit  brought.   Ih, 

4.  CovmatU  agakmi  €neiiirnhra$ieu.  —  In  an 
aotion  on  a  covenant  against  encumbrances, 
if  plaintiff  has,  at  a  fair  price,  extinguished 
the  enoumbrance,  such  prioe  shall  be  the 
measure  of  damages.  PretooU  y.  Trueman, 
3  D.  246.  Provided  the  amount  paid  to 
remove  the  enonmbrances  does  not  exceed 
the  purchase-money  and  interest;  but  in  no 
case  can  the  damages  exceed  the  latter  sum. 
FooU  V.  Burnet,  36  D.  90;  WiU$onr.  WiUton, 
67  D.  320. 

The  rule  applies  where  the  vendee  has 
been  in  undisturbed  possession  for  many 
years,  and  then  purchases  an  encumbrance. 
Spring  V.  ChoBe,  39  D.  59& 

The  fact  that  the  vendee  received  no  rents 
and  profits  from  the  premises  cannot  be 
taken  into  eonsideration  to  afiiect  the  ques- 
tion of  damages,  as  a  person  purchasing  real 
estate  is  presumed  to  do  so  because  the  rents 
and  profits  will  be  equivalent  to  the  interest 
of  the  money  he  navs  for  it.    76. 

The  measure  of  damages  in  an  action  for 
breach  of  a  covenant  against  encnmbraaces 
is  the  amount  of  the  purchase-money,  with 
interest  thereon  from  the  time  when  the 
vendee  ceased  to  be  in  perception  of  profits, 
actual  or  potential.  Patterwn  v.  Stewart,  40 
D.  586. 

Only  nominal  damages  can  be  recovered  if 
the  encumbrance  is  still  contingent,  and  no 
injury  has  been  sustaiued  by  the  plaintiff. 
WiUiion  V.  WiUeom,  67  D.  320;  PrescoU  v. 
Trueman,  3  D.  246. 

The  grantea  in  action  for  breach  of  this 
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covenant  who,  though  out  of  possession,  can 
obtain  the  land  by  payment  of  a  certain  sum, 
can  recover  that  sum  only,  as  otherwise  he 
might  recover  the  consideration  money,  and 
then  obtain  the  estate  by  the  payment  of  a 
smaller  sum.     WUleon  v.  WiUeon,  57  D.  320. 

Where  the  encumbrance  is  changed  into  a 
title  adverse  and  indefeasible,  the  grantee 
may  recover  as  damages  the  amount  paid  for 
the  land,  with  interest.    lb. 

The  grantee  of  lands  paid  in  good  faith  the 
amount  of  a  judgment  recovered  in  an  at- 
tachment suit  against  his  grantor  in  order 
to  free  the  lands  from  the  encumbrance  of 
the  attachment  Held,  in  an  action  against 
the  grantor  on  the  covenants  in  the  deed, 
that  plaintiff  was  entitled  to  recover  the 
amount  so  paid,  if  not  sreater  than  the  valuo 
of  the  land,  and  that  the  fact  that  the  levy 
of  the  execution  in  the  attachment  suit  was 
irregular  was  no  defense.  KeUeif  v.  JRemer, 
21  R.  638. 

Defendant,  having  title  hj  foreclosure  of 
a  mortgage,  conveyed  to  plaintiff,  with  cove* 
nant  against  encumbrance.  A  second  mort- 
gagee, who  had  not  been  made  a  {tarty  to 
the  foreclosure  suit,  asserted  his  daim,  and 
plaintiff  paid  money  to  extinguish  it.  In  an 
action  on  the  covenant,  —  held,  that  the 
measure  of  damage  was  not  what  plaintiff 
actually  paid  to  extinguish  the  encunibranoe, 
but  only  what  he  reasonably  ought  to  have 
paid.     Outhrie  v.  Buseell,  26  R.  135. 

The  owner  of  a  farm  conveyed  to  a  rail- 
road company  a  strip  of  it  by  a  deed  con- 
taining this  clause:  '*  I  hereby  covenant  that 
I  and  my  heirs  and  assigns  will  make  and 
maintain  a  suificient  fence  through  the 
whole  length  of  that  part  of  the  railroad 
which  runs  through  my  farm;  this  covenant 
of  maintaining  the  fence  to  be  perpetual  and 
obligatory  on  me  and  all  persons  who  shall 
become  owners  of  the  land  on  each  side  of 
said  railroad."  Held,  that  the  measure  of 
damages  for  a  breach  of  the  covenant  against 
encumbrances  was  a  just  compensation  for 
the  real  injury  resulting  from  the  encum- 
brance, to  be  estimated  by  the  difference  in 
the  fair  market  value  of  the  estate,  by  reason 
of  the  existence  of  the  encumbrance,  and 
taking  into  consideration  the  cost  of  fencing 
so  far  only  as  it  exceeded  the  cost  of  any 
fences  which  the  situation  and  circumstances 
of  the  estate  would  otherwise  have  required 
the  maintenance  of.  Broneon  v.  Coffin,  11  R. 
335. 

5.  Covenant  /or  quiet  enjoyment.  —  In  an 
action  for  a  breach  of  the  covenants  of  seisin 
and  quiet  enjoyment^  the  measure  of  dam- 
ages in  case  of  eviction  is  the  value  of  the 
luid  at  the  time  of  sale,  represented  by  the 
consideration  paid,  witii  interest  thereon 
from  the  time  the  plaintiff  loses  the  mesne 
profits.     Staatt  v.  Ten  Byck,  2  D.  254. 

The  damages  will  include  the  costs  which 
the  plaintiff  sustained  in  the  aotion  of  evio* 
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iioB,  but  not  the  coets  of  the  aotion  for  mesne 

Jrofite.  1 6.  Compare  Piidkier  t.  LivkkgtUm, 
D.  229. 

No  ttco^titj  of  damAges  can  be  had  for  the 
improvemente  made,  nor  for  the  increased 
Taiae  of  the  land.  FUcher  r.  Liwng^ton,  4  D. 
229. 

Whore  a  ^ntee  with  warranty  has  re- 
covered agamst  his  grantor,  after  eyio- 
lion  suffered,  the  latter  may  recover,  npon 
a  prior  covenant  of  quiet  enjoyment,  the 
amount  he  has  been  obliged  to  pay  his  gran- 
tee.   Markland  v.  Crump,  27  D.  230. 

The  measure  of  damage  for  a  breach  of 
this  covenant  in  a  lease  is  the  value  of  the 
vnezpired  term  of  the  lease  at  the  time  of 
the  eviction,  over  and  above  the  rent  reserved 
by  the  terms  of  the  lease.  Mack  v.  Patehin, 
1R.506. 

0.  Cdvenani  qf  warranty.  —  In  an  action 
for  a  breach  of  covenant  of  warranty,  it  is  a 
general  rale  that  the  value  of  the  land  at 
the  time  of  eviction,  with  interest  from  the 
time  the  judgment  of  eviction  was  rendered, 
ii  the  measure  of  damages;  but  there  are  ex- 
ceptions to  this  rule.  Drury  v.  Shumway, 
1  D.  704;  Oare  v.  Brtmier,  8  D.  182;  Park  v. 
Bates,  36  D.  347.* 

On  a  breach  of  the  covenant  of  warranty, 
after  an  eviction,  the  measure  of  damages  is 
the  consideration  paid,  with  interest^  with- 
out considering  the  increased  value  of  the 
land  at  the  time  of  eviction,  whether  such 
increase  arises  from  the  ordinary  and  regu- 
lar rise  of  property  or  from  improvements, 
cr  otherwise.  PhilUpi  v.  8mUh,  6  D.  542; 
Cox  T.  Strode,  5  D.  603;  Htnning  v.  WUkert, 
I  D.  689;  Markland  v.  Crump,  27  D.  230; 
MWoU  V.  Thompaon,  40  D.  630. 

But  where  the  covenantee  has  occupied 
the  premises,  such  occupation  will  be  con- 
sidered as  equivalent  to  the  interest  on  the 
consideration  paid,  and  he  can  recover  only 
the  interest  for  four  yean,  that  being  the 
extent  of  time  for  which  the  plaintiff  in 
ejectment  could  recover  against  him  in  tres- 
pass for  mesneprofits.  Clark  v.  Parr,  46  D. 
629.  8.  P.»  Wood  V.  Kmffston  Coal  Co,,  95 
D.  554. 

That  the  vendee  is  not  accountable  for 
rant  by  the  statute,  is  not  a  cause  for  exempt- 
ing the  vendor  from  the  interest,  bat  he  is 
entitled  to  a  deduction  for  the  value  of  im- 
provements on  the  land  at  the  time  of  the 
sale  for  which  the  vendee  recovered  of  the 
cvictor.     Booker  v.  Bell,  6  D.  641. 

Consequential  damages  cannot  be  recov- 
ered for  a  breach  of  the  covenant  of  war- 
ranty,    ffenning  v.  Withers,  6  D.  589. 

On  a  breach  of  this  covenant,  the  measure 
of  damages  is  the  value  of  the  land  at  the 
time  of  die  contract,  of  which  value  the  con- 
sideration agreed  to  be  paid  therefor  is  the 
best  evidence.     MeKean  v.  Ifeed^  12  D.  318. 

*  Measure  of  damages  for  breach  ol  warranty 
•C  Utte,  see  note,  68  K.  79ty-7\Hk 


The  damages^  when  the  amoont  of  the 
consideration  is  named  in  the  deed,  is  thst 
sum,  with  interest  from  the  datoof  thedssd, 
and  not  from  the  time  of  actual  paymsn^ 
whether  before  or  after  snch  date  JfcJfi^ 
km  V.  RUehie,  16  D.  107. 

Damages  for  breach  ol  the  covvnaDt  by  si 
eviction  under  a  paramount  title*  which  the 
covenantee  extinguished  for  a  certain  sn^ 
are  measured  by  such  sumt  and  an  allowancs 
for  trouble  and  expense.  L^fimgwett  r,  ElB' 
oil,  19  D.  343;  McGarjy  v.  HatHngo,  2  R.  451 

Damages  are  nominal,  though  warzaator 
had  not  the  title  when  he  jdm&  hia  convey- 
anoe,  if  before  recovery  against  liim  he  has 
obtained  the  title.  BaxUr  v*  BradBbmjh  37 
D.49. 

The  statnte  of  limitations  SMd  act  be 
pleaded  in  order  to  restriot  reooveny  el  in- 
terest to  a  period  conunencin^  five  ysais 
before  the  eviction,  as  the  qaestioii  is  merely 
of  the  measure  of  damages,  not  ol  the  limi- 
tation of  the  action,  wood  t.  Kmgttm  Coat 
Co.,  95  D.  554 

Excess  of  interest  cannot  be  raaittedln 
appellate  court;  for  that  court  cannot  altar 
Oft  amend  the  records  cf  inferior  courts.    Ik 

The  grantee  of  land  with  warranty  el  title 
acquir^l  a  paramount  title  in  dclenae  d  his 
possession,  and  brought  actioa  against  the 
grantor  for  breach  of  warranty.  HM,  that 
he  could  recover  the  amount  paid  for  the 
paramount  title,  not  exceeding  the  consid- 
eration naid  bv  him  to  the  def endantb  Rid^ 
ards  V.  /010a  Homestead  Co.,  24  R.  745l 

89.  Actions  on  bonds.  — When  the 
condition  of  a  bond  for  the  payment  ol 
money  is  broken,  interest  may  be  recovered, 
though  it  exceeds  the  penalty  in  the  bond; 
and  a  recovery  in  snch  cases  depends  upon 
principles  of  law,  and  is  not  subject  to  ths 
arbitrary  discretion  of  a  jury.  Smudes  v. 
Hooghialing,  2  D.  250. 

Such  interest  may  be  recovered  hi  the 
form  of  damages,  and  this  even  against  a 
surety  on  the  bond.  Harris  t.  Chp,  2  D.  27. 

In  an  action  npon  a  penal  bond,  the  niaia* 
tiff  cannot  recover  damages  beyeod  the 
penalty.  Wardemr.Neiison^ZD.^BliCkerrf 
T.  Majm,  5  D.  696. 

On  a  penal  bill,  an  action  for  the  sum  a^ 
tually  due  may  be  maintained  without  any 
reference  to  the  penalty.  HoUey  ▼•  HoBey, 
12  D.  342. 

The  measure  of  damages  in  an  action  upon 
an  attachment  bond  is  only  the  natural  and 
proximate  damages  resulting  from  the  at- 
tachment; but  in  an  action  on  the  caas  for 
maliciously  suing  out  an  attachment^  dam- 
ages for  injury  to  credit  and  business  can  be 
recovered.  BUOs^  Use  qf  Roe,  v.  Tksmas,  61 
D.  580. 

The  obligee  in  a  bond  of  indemnity  can  r^ 
cover  only  the  damage  which  he  has  aetoslly 
sustained.      Vakntmt  v.  Whsekr,  23  R.  401 

In  an  action  en  a  bond 
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tion  restraining  the  erection  of  »  stable,  — 
keidf  that  injur/  done  to  plaintiff's  cows,  by 
•xDosnre  to  the  weather,  and  the  consequen- 
tial diminntion  ol  their  flow  of  milk,  was  a 
proper  item  of  damage.  Langt  v,  Wagner^ 
36  R.  380. 

88.  Actions  between  landlord  and 
tenant.*  —  Improvements  made  under  a 
parol  oontraot  to  leaae  may  be  compensated 
for  in  damaffes.    Fwdleif  t.  WUwn,  14  D.  72. 

Special  damagee  arising  from  breaking 
«p  an  estabUahment  and  moving  with  family 
and  furnitore  to  other  premises,  which  the 
defendant  had  agree<l  to  lease  to  plaintiff^ 
may,  though  not  specially  alleged,  be  reoov- 
•redly  in  an  action  for  refusing  to  deliver 
poesession  and  make  the  lease.  Driggi  v. 
Jhoighl,  31  D.  283. 

The  measure  of  damages  for  not  p^iving  a 
lease  is  the  actual  value  of  the  bargam  plain- 
tiff has  made,  and  is  not  confined  to  the 
difference  between  the  rent  agreed  to  be  paid 
and  the  actual  value  of  the  rent     76. 

In  an  action  of  covenant  for  failure  by  a 
leaser  to  deliver  to  the  lessee  possession  of 

E remises  rented  by  the  latter,  and  where  the 
ktter  has  not  sustained  any  special  damage, 
the  lessee  is  entitled  only  to  general  dam- 
ages; and  the  measure  of  such  damages  is  the 
differenoe  between  the  rent  contracted  to  be 
ptaid  and  a  fair  rent  for  the  property  at  the 
time  when  it  should  have  been  delivered  up. 
yewbroui^  v.  Waiher,  66  D.  126. 

Where  the  rent  of  leased  land  was  a  share 
of  the  crop  of  com  raised  thereon,  and  the 
tenant  refused  te  deliver  it  when  demanded, 
the  measure  el  damages  is  the  value  of  the 
com  at  the  time  it  was  first  demanded,  and 
not  the  hishest  price  it  would  have  brought 
between  uiat  time  and  the  commencement 
«f  the  suit    S<{/el^  v.  Oilmwt,  89  D.  592. 

AU  damages  arising  from  a  breach  of  a  cov- 
enant in  a  lease  to  repair,  subsequent  as  well 
as  prior  to  the  institution  of  the  suit,  may  be 
recovered  in  a  suit  brought  during  tiie  term. 
Cooke  T.  England,  92  D.  618. 

The  measure  of  damages  for  refusal  to  re- 
new a  lease  after  a  waiver  of  forfeiture  by 
the  landlord  is  the  value  of  improvemente 
made  during  the  first  term  and  the  future 
value  of  the  leasehold,  less  the  expense  of 
repairs  made  during  the  first  term.  0am-' 
hart  T.  Fmney,  93  D.  303. 

In  an  action  by  a  lessee  against  a  lessor  for 
a  breach  of  a  covenant  to  eive  possession, 
althouffh  there  was  no  fraud  or  wrong  con- 
duct, the  measure  of  damages  is  the  value  of 
the  lease.    Snodgrass  v.  ReynoUda^  58  R.  601. 

84.  Actiona  on  contracts  for  services. 
—Jurors  may  oonsider,  in  awarding  com- 
pensation for  service,  exhausting  s  Indies, 
time  consumed,  and  expenses* incurred  in 

*  Measurs  of  damages  for  failure  to  glTc  lessee 
possetision,  see  note,  68  R.  606, 614. 

Measure  of,  when  lessee  is  prevented  from 
taking  possession,  see  note,  iflO  P.  438, 


acquiring  great  professional  knowledge  and 
distinction,  or  great  mechanical  or  other 
skill;  but  tliey  are  not  bound  to  award  a  sum 
commensurate  with  the  skill  exhibited  and 
the  responsibility  incurred,  and  an  instrue- 
tion  to  the  latter  effect  is  erroneous.  Stod^ 
bridge  v.  Crooker,  66  D.  662. 

The  measure  of  recovenr  in  case  of  part 
performance  of  a  contract  tor  work  and  labor 
accepted  by  the  employer  is  the  contract 
price  less  tiie  reasonable  and  fair  amount 

Said  by  him  for  completing  the  job,  and  any 
amage  he  has  sustained  by  non-fulfillment 
of  the  contract.  HUlyard  v.  Crabtree,  62  D, 
475. 

The  measure  of  damages  for  work  and 
labor  performed  on  articles  manufactured  to 
order,  where  the  articles  still  belong  to 
plaintiff,  and  the  labor  performed  has  in- 
creased their  value,  will  be  the  value  of  the 
labor  less  the  enhanced  value  of  the  articles! 
but  where  the  labor  performed  has  decreased 
the  value  of  the  articles,  the  measure  of 
damages  will  be  the  value  of  the  labor  plus 
the  decreased  value  of  the  articles.  Hotmer 
T.  Wibon,  74  D.  716. 

The  measure  of  damages  for  breach  of  a 
contract  to  employ  plaintiff  to  cultivate  a 
farm  on  shares  is  what  he  could  have  made 
on  the  farm.    Hojf  v.  OronobU^  76  D.  628. 

The  measure  of  damages  in  an  action  by  a 
teacher  on  a  quantmn  meruU  for  her  services 
in  teaching  for  a  part  of  the  session  during 
which  she  was  engaged,  where  the  failure  to 
complete  the  contract  is  neither  the  fault  of 
the  plaintiff  nor  of  the  defendants,  is  the 
value  of  her  services  for  the  time  during 
which  she  teught,  not  by  a  pro  rata  division 
of  the  time  for  which  she  was  to  teach,  but 
according  to  the  actual  value  of  her  services, 
or  the  amount  of  benefit  def endanto  received, 
not  to  exceed  the  contract  price.  Biggt  v. 
Horde,  78  D.  584. 

In  an  action  for  a  breach  of  a  contract  to 
deliver  logs  to  be  sawed  at  plaintifi^s  mill, 
the  measure  of  damage  is  the  contract  price 
of  sawing,  less  the  cost  of  doing  the  work,  in 
labor,  in  wear  and  tear  of  machinery,  in  time 
of  use  of  machinery,  and  value  of  superin* 
tendence.  Dunn  v.  Johnton,  5  R.  177« 
Compare  Oldham  v.  Kerckner,  28  R.  302. 

Appellant,  by  verbal  contract,  engaged  the 
services  of  appellee  for  three  years  at  a  speci- 
fied price,  and  discharged  him  before  the 
expiration  of  the  term.  HeJd,  that  the  con- 
tract was  void  under  the  statute,  and  that 
the  stipulations  of  the  contract  did  not 
govern  the  price  of  appellee's  services,  but 
he  was  entitled  to  recover  for  such  services 
what  they  were  reasonably  worth.  Butcher 
Steel  Works  v.  AtJuMon,  18  R.  560. 

Where  one  was  employed  at  service  for  a 
definite  term,  at  a  gross  sum,  and  entered 
upon  the  employment,  but  was  unlawfully 
discharged,  and  oefore  the  expiration  of  the 
term   brought   his  action  ol   damages  for 
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breach  of  the  contract,  bat  the  trial  did  not 
take  pUce  until  after  the  expiration  of  the 
term, — held,  that  the  meaaure  of  damagea 
was  the  difference  between  the  contract 
compensation  and  the  amount  received  with 
what  he  waa  enabled  to  earn  during  the  term 
after  disoharga.  Bvawm  r.  Pwoen^  42  R. 
S19. 

85.  Aotions  on  building  eontraots. 
—  The  meaaure  ol  damages  Tor  defects  in 
the  constraction  of  a  steamboat  under  a  con- 
tract, which  may  be  deducted  in  an  action  to 
recover  the  contract  price,  is  the  expense 
necessarily  incurred  in  making  good  those 
defects,  exceDt  in  case  cf  francL  Blanchard 
T.  Ely,  84  D;  250. 

Pliuntiff 's  damages  Include  loss  of  profits 
of  entire  opntract  so  far  as  unperformed, 
where  he  has  affreed  to  procure,  prepare,  and 
furnish  matenus  for  a  building  to  be  erected 
by  th«  defendant  for  a  oertain  sum,  pajrable 
in  installments  as  the  work  progresses, 
whers^  after  part  performance,  the  defendant 
refuses  to  accept  and  pay  for  further  ma- 
terials^ tiiough  the  time  for  full  performance 
has  not  arrived  and  the  plaintiff  haa  not  pro- 
snred  all  the  materials;  but  the  plaintiff  is 
aoi  entitled  to  oompensation  for  loss  result- 
ing from  his  inability  to  comply  with  sul^ 
•ootraots  entered  into  with  other  parties  to 
procure  the  required  materials.  MatUrUm 
T.  Mapar  of  BrwJs^  42  D.  88. 

The  measure  of  damaees  is  difference  be- 
tween contract  price  and  cost  of  procurinif 
and  preparing  building  materials  contracted 
to  be  fumiuled  by  the  plaintiff  to  the  de* 
fendant  at  a  stipulated  price,  where  the 
defendant  breaks  the  contract  before  all  the 
materials  have  been  procured  and  famished; 
and  the  cost  is  to  be  estimated  according  to 
tiie  state  of  the  market  at  the  date  of  the 
breach,  and  not  at  the  time  of  fall  perform- 
ance, or  at  any  intermediate  time,  though 
the  action  is  brought  after  the  full  time  has 
dapsed.    /& 

Loose  speculative  o^nions  as  to  the  cost 
of  performing  a  contract  to  furnish  building 
materials  at  a  stipulated  pricey  where  the 
plaintiff  sues  for  a  oreach  in  refusing  to  ac- 
cept and  pay  for  them,  are  not  to  be  takexi, 
but  the  cost  is  to  be  ascertained  from  practi- 
cal men  of  experience  in  such  business,  with 
due  regard  to  the  risks  and  contingencies 
incident  to  the  performance  of  such  contracts. 

86.  Actioxis  by  Tendor  against  pur- 
ehaaer  of  land. — The  measure  of  damages, 
in  an  action  at  law  by  the  vendor  for  breach 
ctf  a  contract  of  sale  of  land,  is  the  difference 
between  tiie  contract  price  and  the  salable 
value  of  tiie  land  at  the  time  of  the  breach. 
Old  OfUong  S.  S,  Corp.  v.  Bvaiu^  66  D.  394; 
QrmoM  v.  ^ofttn,  12  R.  76. 

The  measure  of  damages  ii  the  contract 
price,  with  interest,  in  an  action  by  vendor 
against  vendee  for  failure  to  complete  his 


contract  for  the  purchase  of  land,  Um  veadsf 
having  made  and  tendered  a  deed  te  the 
vendee.     Oerrard  v.  DoUar^  87  D.  271. 

The  measure  of  dama^  a^;ainst  a  vsadst 
for  breach  of  contract  m  fading  to  deli?« 
certain  cotton  on  a  specified  day  in  paymant 
for  Und  conveved  to  him  is  the  highest  BBsr> 
ket  vslue  of  uie  cotton  from  the  breach  of 
contract  to  the  time  d  rendertng  judgmrst 
Brasher  v.  IkukUoM,  98  D.  625. 

The  acceptance  cf  a  deed  covemantiug  tti* 
the  premises  are  free  from  enonmbraacas  ex- 
cept a  mortgage,  ''which  the  grantee  sssnmsi 
and  Mrees  to  hold  the  grantor  hannlMs 
from,  binds  the  grantee  to  pay  the  raortgsga 
debt;  and  in  an  action  en  that  agreemeat 
after  matorit^  ol  the  mortgage,  tiie  grantor 
may  recover  the  amount  due  theroon,  anoo^ 
he  may  have  paid  no  part  «f  ift.  Xecb  v. 
Homer,  41  R.  199. 

27. bypnrdhaseraminatwndor 

of  land.*  —  The  measure  of  damages  against 
a  vendor  ol  realty  for  failure  to  oonvey  d^ 
ponds  on  the  cause  of  the  ftulnre  to  eonveyi 
if  the  vendor  was  honesty  but  waa  prevantid, 
by  unforeseen  causes  beyond  hu  eonlrol, 
from  making  the  oonveyanoe,  the  plaiatiff 
should  recover  only  nominal  damiM^  or 
where  the  vendee  has  already  paid  t£s  par- 
chase  price,  he  should  reoover  the  sam  paid, 
with  mterest;  but  if  the  vendor  is  in  nol^ 
and  should  have  known  that  he  oould  not 
comply  with  his  contract,  or,  having  titles 
refuses  to  convey  or  disables  himself  mm  se 
doing  by  sale  to  a  third  person,  or  if  he  had 
no  titie  at  the  time  of  a^preement^  or  in  any 
other  case  where  the  mabiltty  to  eonvej 
might  ansa  from  fraad  in  the  oovenantor, 
the  purchaser  should  recover  substantial 
damages,  indnding  compensation  for  aetnal 
loss,  and  for  the  increase  of  value  of  the 
land.  Foleg  v.  McKeegai^  66  D.  107.  &  P., 
Bamrnond  v.  Hamdn,  4  R.  490;  JOrbaairidk 
V.  Downing,  17  R.  678;  PHmmnmt  t.  Sigdom, 
20  R.  261. 

The  measure  of  damagea  for  brssdi  el 
contract  to  oonvev  Und  in  eonsideratica  cf 
the  performance  of  an  act  of  unoertain  value 
by  uie  vendee,  is  not  the  vslue  of  the  land, 
but  the  injury  suffered  bv  the  vendee,  idier% 
before  performance  on  ms  par^  the  veadar 
gives  him  notice^  hotia  fdt,  that  he  cannot 
convey  for  want  of  title,  but  the  value  of  the 
land  IS  tiie  measure  where  the  vendee  has 
performed  such  contract  en  his  part  Bokf 
V.  KxndJt,  39  D.  63. 

Defendant  agreed,  bv  parol,  to  aell  a  pieee 
of  land  to  p]ainti£^  ana  to  execute  the  pro^ 
written  evidence  of  the  bargain.  PlaintiC 
in  faith  of  tiie  agreement,  at  considerabU 
expense,  went  into  possession  cf  ths  Isad. 
Defendant)  without  aosignmg  any  reason, 
refused  to  comply  with  his  contract,  sad 
forced  plaintiff  to  abandon  his 


*  Measure  of  damaces  on  Iweecli  of  eontaet  Ii 
convey  lealtj,  see  nols^  109  Ob  487i  IMl 
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^e&2,  that  while  it  it  vxiqaestionably  tni« 
that  no  action  oan  ba  maintained  aitiier  to 
recover  damages  fer  the  loaa  of  the  land  er 
the  bargain,  or  for  a  epeoifio  performanoe, 
yet  plaintiff  it  entitled  to  reooTer  oompenaa- 
tion  for  his  tronble.  Ices  of  time,  and  expense. 
He  may  recover  damagee  resnlting  from  the 
fraudalent  conduct  of  the  defendant.  Wtkh 
T.  Law8on,  66  D.  606. 

Damages  sustained  after  action  brought  for 
breach  of  affreement  to  convey  by  reason  of 
the  withholding  of  the  Und  from  plainti£^ 
cannot  be  given  in  evidence  in  that  action, 
but  may  be  recovered  in  a  subsequent  action. 
Warner  v.  Bacon,  69  D.  253. 

Plaintiff  cannot,  in  an  action  for  breach  of 
agreement  to  convey  real  estate,  recover  ex- 
penses incurred  by  him  in  erecting  a  build- 
mg  on  his  other  land  by  reason  of  his  not 
obtaining  a  ri^ht  to  put  thereon  a  similar 
building  standmg  upon  the  land  agreed  to  be 
conveyed.  That  ground  of  damiage  is  too 
remote,  not  beins  a  proximate  consequence 
of  the  breach  of  the  agreement.    lb. 

In  an  action  to  recover  damages  for  the 
breach  of  an  agreement  to  deliver  possession 
of  premises  to  the  purchaser  upon  a  fixed 
day,  the  jury  may  consider,  in  tiieir  assess- 
ment, all  such  consequential  damages  as  are 
the  fair,  legal,  and  natural  result^  under  all 
the  circumstances,  of  the  breach  of  the  de* 
fendant'e  agreement.  Jioore  v.  Dam,  6  R. 
460. 

In  aa  action  for  breach  of  an  agreement  to 
convey  land,  the  measure  of  damage  is  the 
value  of  the  land  at  the  time  of  the  breach* 
less  so  much  of  the  price  as  remained  unpaid, 
with  the  interest  thereon;  and  this  whether 
the  breach  was  willful  or  through  defendant's 
inability  to  oonvev;  but  the  plaintiff  has  his 
election  to  rescind  the  contract  and  recover 
the  amount  paid,  with  interest^  as  money  had 
and  received.    Doherty  v.  Dolaai,  20  R.  677. 

If  a  vendor  sells  land  with  warranty  of 
title,  and  at  the  time  the  Und  has  been 
rented  by  his  asent,  without  his  direction  or 
knowledge,  and  the  vendee  is  thereby  de- 
layed in  getting  possession,  the  measure  of 
damages  is  the  fair  rental  value  for  the  lost 
time,  and  prima  fade  the  rent  agreed  to  be 
paid  by  the  tenant  is  the  fair  rental  yidue. 
Mordand  v.  i/ete.  49  R.  246. 

Where  land  is  sold  with  warranty,  and 
there  is  a  deficiency  in  the  quantity,  the 
purchaser  is  entitled  to  compensation  for 
such  deficiency,  the  value  being  estimated  at 
the  time  of  the  contract,  and  not  at  the  time 
when  the  deficiency  was  discovered.  NeUon 
y.  AfaU/iews,  3  D.  620. 

If  several  axljoining  tracts  of  Isnd  be  sold 
for  a  gross  sum,  and  no  specification  be  made 
at  the  time  of  the  contract  of  the  quality  or 
separate  value  of  each  parcel,  and  tnere  be  a 
dedcicQcy  in  the  quantity  of  each  tract,  the 
purchaser  will  l>e  entitled  to  compensation 
tor  the  deficiency,  according  to  the  average 


value  of  the  whole  tract,  and  not  of  the 
several  tracts  taken  separately.  Jh,  &  P.» 
Neltom  y.  OarrmqUmt  6  D.  519. 

Where  the  object  of  a  purchaae  has  beea 
aetaallv  defeated,  by  reason  of  a  particular 
traot  of  Und  being  less  than  was  escimated, 
there  should  be  a  deduction  from  the  pur- 
chase>money;  and  if  a  gross  sum  is  paid 
without  setting  a  specific  value  on  any  par- 
ticular tracts  then  the  deduction  should  m  in 
proportion  to  its  relative  value  and  impor- 
tance, when  taken  in  connection  with  tiie 
whole.    Band  y.  Quaillebaum,  10  D.  702. 

Defendant  sold  to  plaintiff  a  traot  of  land 
with  valuable  buildings  thereon,  represent* 
ing  and  believing  that  it  contained  127  acres. 
It  oontained  in  fact  only  81  acres.  Held, 
that  plaintiff  waa  entitled  to  compensation 
for  the  deficiency,  according  to  the  average 
value  of  the  land  without  the  buildinff% 
taking  the  price  paid  for  the  land  with  tiie 
buildings  as  the  true  value  of  both  together. 
Hobaek  v.  Kilffore,  21  R.  317. 

On  eviction  by  a  paramount  titie,  the 
damages  are  the  purchase-money  and  in* 
terest.  There  may  oe  cases,  however,  where 
the  rents  and  profits,  in  the  mean  time,  will 
take  away  the  claim  of  the  party  to  interest. 
B&ndr.  QyaUldnum,  10  D.  702. 

The  measure  of  damages  in  an  action 
against  an  execution  debtor  to  recover  back 
money  paid  at  a  sheriff's  sale  for  the  pur- 
chase of  certain  property,  where  the  execu- 
tion debtor  has  recovered  the  property  in 
another  action  from  the  purchaser,  because, 
as  a  homestead,  it  was  exempt  from  execu- 
tion, ifl  the  amount  of  the  purchase-money 
paid  to  the  use  of  defendant,  and  interest. 
SUytie  y.  Darnell,  78  D.  682. 

In  an  action  by  the  purchaser  of  a  saw- 
mill and  outfit^  to  recover  damages  against 
the  vendor,  because  the  property  was  inferior 
to  that  oontracted  for,  losses  sustained  by 
the  purchaser  from  abandoning  planting 
operations,  improvements  made  m  order  to 
carry  on  such  business,  losses  of  profits  by 
reason  of  having  received  aa  inferior  outfit 
additional  purchases  of  timber,  stock,  ve- 
hicles, etc.,  to  run  a  mill  of  the  capacity  of 
that  bargained  for,  and  personal  services  of 
himself  and  assistant  while  he  was  running 
the  mill,  or  until  its  capacity  had  been  fully 
tested,  do  not  form  proper  elements  of  dam- 
age.    Wmngham  y.  Hooven,  68  R  435. 

28.  Seller  against  buyer  of  dhattels.* 
— Where  the  vendee  at  an  auction  sale  refuses 
to  take  the  ffoods,  the  difference  between  the 
price  agreed  to  be  paid  by  the  vendee  and 
the  price  obtained  upon  a  resale  is  a  proper 
measure  of  damages.  Qirard  v.  Taggart,  9 
D.  327.  Yet  the  jury  are  not  bound  by 
this  mode  of  estimation  if  they  can  discovei 
any  other  more  agreeable  to  the  truth, 
Coffman  v.  Hampton,  37  D.  511. 

*  Measure  of  damages  on  breach  of  contract  te 
purchase,  see  note,  <i7  P.  27&-2tu(. 
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The  measure  of  damages  for  the  breach  of 
a  contract  "to  pay  sevedby-niae  dollars  and 
fifty  cents  in  sale  at  foarteen  shillings  per 
barrel,"  is  the  sam  agreed  to  be  paid,  and 
not  the  value  of  the  salt,  on  the  day  specified 
for  payment.     Pinney  ▼.  Olecuan,  21  D.  223. 

Damages  not  legally  resulting  from  breach 
of  contract  ought  not  to  be  allowed  when 
not  specially  alleged;  as  damages  for  the 
vendee's  inability  to  comply  with  the  con- 
tract of  resale,  because  of  non-delivery  of 
chattels.     Cde  r.  Swanstwi,  62  D.  288. 

The  measure  of  damages  in  a  suit  by  the 
owner  of  %  chattel  which  he  has  condition- 
ail^  sold,  and  for  which  he  has  been  partly 
paid,  is  the  full  value  of  such  chattel.  Angier 
Vk  Taunton  Paper  Mfg.  Co,,  61  D.  436. 

The  measure  of  damages  for  breach  of  a 
contract  to  pay  cash,  and  to  give  certain 
promissory  notes  for  property  sold  and  de- 
livered, is  the  contract  price  of  such  prop- 
erty.    Worthy  V.  Jones,  71  D.  696. 

Where  the  purchaser  breaks  his  contract 
to  buy  goods,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and 
the  market  price  at  the  appointed  time  and 
place  of  delivery,  unaffected  b^  his  previous 
notice  to  the  seller  that  he  will  not  accept 
the  property  unless  the  seller  chooses  then 
to  termmate  the  contract.  Kadish  v.  Young, 
48  R.  648. 

The  plaintifl;  in  pursuance  of  an  agree- 
ment with  the  defendant,  furnished  the 
materials  and  constructed  a  carriage  for  the 
defendant,  in  accordance  with  his  order  and 
directions,  for  which  a  stipulated  price  was 
to  be  paid,  and  the  defendant  refused  to  re- 
ceive and  pay  for  it  when  completed  and 
tendered.  Held,  that,  in  an  action  brought 
for  ^hat  purpose,  the  plaintiff  is  entitled 
to  recover  the  contract  price,  and  interest 
from  the  time  the  money  should  have  been 
paid.     Shawhan  v.  Van  Nest,  IS  R.  313. 

29.  Buyer  against  seller  of  chattels.* 
—  The  value  of  any  personal  property  at  the 
time  when  it  was  to  oe  delivered,  with  legal 
interest  thereon,  is  the  most  equitable  gen- 
eral rule  for  estimating  the  damages  in  case 
of  a  failure  to  deliver  the  property.  Pope  v. 
Campbell,  3  D.  722.  8.  P.,  Amory  v.  Me- 
Oregor,  8  D.  205;  Cole  v.  Boss,  50  D.  517; 
Cummings  v.  Dudley,  44  R.  68. 

On  the  breach  of  a  covenant  to  deliver 
personal  property,  before  any  payment  is 
made,  the  measure  of  damages  is,  as  a  gen- 
eral rule,  the  difference  between  the  price 
stipulated  and  the  value  of  the  goods  at  the 
time  they  were  to  be  delivered.  CaldtoeU  v. 
Heed,  12  D.  314;  Dey  v.  Dox,  24  D.  137;  Dana 
V.  Fiedler,  62  D.  130;  Canfion  v.  Folsom,  63 
D.  474;  ^TiJ:  V.  Tatman,  10  R.  19. 

If  goods  of  that  kind  cannot  be  obtained 
at  such  time  and  place,  the  market  price  at 

*  Measure  of  damai^es  for  breach  of  contract  to 
AeUver  goods,  see  notes.  62  D.  IK,  137;  68  D.  476, 
477. 


the  nearest  and  most  suitable  plaes  whtn 
the  goods  could  have  been  purchaaed  Bay 
be  ascertained,  and  the  differenoo  betwesn 
such  market  price  and  the  price  ayaad  to  be 
paid,  adding  the  necessary  cost  of  uieir  tran^ 
portation  to  the  place  of  deliTory,  is  tbs 
measure  of  damages.  Fwrkmg  t.  PoUq/s,  fiO 
D.636. 

Market  value  must  bo  estimated  open  evi- 
dence of  actoal  ruling  prices  at  the  time  sad 
place  in  question;  conjectural  opinicos  of 
witnesses  as  to  the  probable  effect  of  potting 
upon  the  market  the  quantity  called  for  ia 
a  particular  contract,  in  additioa  to  tiie 
usual  supply,  cannot  bs  received.  Dama  v. 
FiedUr,  62  D.  130. 

The  measure  of  damages  for  failare  to  de- 
liver goods  at  specified  time  and  place,  where 
the  price  has  been  paid  prior  to  time  for 
delivery,  is  the  highest  market  price  be- 
tween day  for  delivery  and  time  when  soil 
is  brought,  provided  the  plaintiff  does  not 
unreasonably  delay  the  institution  of  his 
suit.     Cannon  v.  Folsom,  63  O.  474. 

Where  there  is  a  failure  to  deliver  certifr 
cates  of  stock  pursuant  to  contract,  the  meas- 
ure of  damages  is  not  the  nominal  amoont  of 
the  stock,  with  interest  from  the  day  when  it 
should  have  been  delivered,  bnt  its  true 
value  on  that  day,  including  the  interest  then 
due,  with  logal  interest  on  such  value  nntjl 
payment     Stdl  v.  Doughs,  I  D.  518w 

The  measure  of  damages  against  a  vender 
of  diseased  sheep  is  not  merely  the  difiisreiioe 
in  value  between  diseased  and  sound  aai* 
mals,  but  includes  also  the  damages  occa- 
sioned by  communicating  the  disease  to  tiie 
purchaser's  flock.  J^rey  v.  Bigehm,  28  D. 
476. 

The  measure  of  damages  should  not  be 
fixed  according  to  a  sudden  or  transient  in* 
flation  or  depression  of  pricesb  but  upon  the 
range  of  the  entire  market,  and  the  average 
prices  therein.  SmiOk  v.  GrifUh,  38  D.  639. 

The  price  paid  for  an  article  may  be  ^ven 
in  evidence,  because  it  is  one  of  a  multitude 
of  sales  that,  in  the  aggregate,  determine  the 
market  value.     Kk 

Where  goods  are  sold  in  London  for  tiie 
New  York  market,  and  a  suit  is  brought  for 
fraud  in  the  sale,  after  plaintiff  has  proved 
the  value  of  the  goods  in  New  York,  defeiid- 
ant's  offer  to  prove  the  London  value  is 
properly  excluded,  where  the  market  price 
in  New  York  was  contemplated  by  the  par- 
ties, and  the  offer  is  to  prove  the  Londoa 
value  some  time  after  the  goods  arrived  ia 
New  York.  Dtirsi  v.  Burion,  7  R.  42& 

In  an  action  for  breach  of  contract  to  de- 
liver goods  purchased  for  a  foreign  market, 
the  intended  place  of  sale  being  knows  te 
the  vendor,  and  it  being  impoeaible  to  di^ 
cover  the  inferiority  complained  of  antil  the 
goo<ls  reached  their  destination,  the  measors 
of  damages  is  the  difference  between  the 
market  price  of  the  goods  ooatraoted  foi^  at 
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Ibe  date  of  the  arrival,  and  the  price  realized 
for  the  ffoods  delivered,  with  costs  an<l  ex* 
penses  ot  sale.  Caanden  etc.  Oil  Co,  v.  Sddens, 
43  R.  537. 

A  druggist  being  applied  to  for  Paris 
greoD,  knowing  that  it  is  required  for  kill- 
ing cotton-worms,  and  delivering  an  inferior 
article  as  Paris  green,  although  in  ^ood 
faith,  and  without  express  warranty,  is  liable 
in  damages  for  the  failure  of  the  crop  caused 
thereby,  and  the  measure  of  damages  is  the 
value  of  the  crop  just  before  its  destruction, 
with  the  cost  of  the  compound  and  its  prep- 
aration and  application,  and  interest  on  the 
moneys  thus  expended.  Jont*  ▼.  Oeorge,  48 
R.  280. 

Where  a  singe  bill  of  chattels  is  sold,  and 
the  title  fails  as  to  a  portion,  the  measure  of 
damages  is  the  difference  between  the  value 
of  the  entire  quantity  and  the  value  of  the 
remainder.  Hoffman  v.  Chamberlmn,  53  R. 
783. 

In  an  action  for  breach  of  a  contract  for 
the  sale  of  guano,  which  the  seller  knew  was 
intended  for  nse  by  the  purchaser  in  raising 
a  cotton  crop  on  his  plantation,  only  one 
half  of  the  stipulated  quantity  being  deliv> 
sred,  and  it  being  then  too  late  to  procure  it 
•Isewhere,  the  measure  of  damages  to  the 
purchaser  is  the  difference  in  value  between 
the  cotton  raised  on  the  land  on  which  the 
^ano  was  used,  and  that  raised  on  the  ad- 
joining land  of  the  same  quality  and  culti- 
vated in  the  same  manner  on  which  no  guano 
was  used.   BtU  v.  ReynoldB^  56  R.  52. 

A  sold  oil  to  B,  "  to  be  delivered,  seller's 
option,*'  at  any  time  until  December  31st,  at 
thirteen  and  one  half  cents  per  gallon.  B 
assigned  the  contract  to  0,  and  afterward 
B  entered  into  a  combination  to  raise  the 
price  of  the  oil  in  market.  0  was  not  impli- 
cated in  the  combination.  In  an  action 
against  A  for  non -delivery  of  the  oil,— ^/(i, 
that  the  right  of  O  to  recover  was  not  af- 
fected by  the  acts  of  B;  but  that  in  estimat- 
ing the  damages,  the  fictitious  and  temporarv 
price  of  the  oil,  resulting  from  the  "corner 
in  the  marked  was  not  the  true  market 
value,  and  the  jury  would  be  at  liberty  to 
determine,  from  the  prices  immediately 
before  and  after  the  date  for  delivery  and 
from  other  sources  of  information,  the  actual 
market  value  of  the  oii  Kountz  v.  Kirkpat- 
rick,  13  R.  087. 

30.  Damages  for  breach  of  warranty 
in  sales  of  chattels.  -—1.  In  general  —The 
measure  of  damages  for  breach  of  a  warranty 
contained  in  a  bill  of  sale  of  persoual  prop- 
erty is  the  actual  damage  caused  by  the 
breach,  and  not  the  consideration  men- 
tioned in  the  bill  OatU  ▼.  Hunsucker,  55  D. 
408. 

A  statement  of  damages,  submitted  with  a 
view  to  a  compromise,  does  not  preclude 
a  purchaser  of  goods  from  recovering  his 
aotnal  damages  from  a  breach  of  a  warranty 


in  the  sale  where  the  compromise  is  not  ac- 
cepted. Beebee  ▼.  Boheri,  27  D.  132. 

2.  Warranty  qf  Mle, — The  measure  of 
damages  for  breach  of  a  covenant  of  war* 
ranty  of  title  to  j^rsonal  proper^  eannot 
exceed  the  actual  mjury  sustained  thereby. 
SalU  V.  Light,  39  D.  317. 

A  sheriff  ought  not  to  be  liable  in  vindio- 
tive  damages  where  he  has  great  difficult 
in  ascertaining  the  title  to  the  property  seised; 
but  he  is  liable  for  the  value  of  the  property, 
and  the  plaintiff  cannot  be  compelled  to  rest 
satisfied  with  the  price  at  which  the  sheriff 
sold  it.  DuperroH  t.  Van  WickU,  89  D. 
509. 

3.  Warrantif  of  qualUy  cr  soundness.  — The 
measure  of  damages  in  a  suit  for  breach  of 
the  warranty  of  quality  of  goods  sold  is  gen- 
erally the  difference  between  the  value  of 
the  ffoods  furnished,  and  their  value  had 
they  Ijeen  as  warranted.  Voorhees  v.  £farl, 
38  D.  588;  Passmger  v.  Thorbum,  90  D. 
753. 

Adding  thereto  an  allowance  for  any  ez- 
peuae  plaintiff  may  have  incurred  in  his  busi- 
ness because  of  the  breach  of  warranty.  To 
this,  also,  interest  may  be  added.  Fisk  v. 
Tank,  78  D.  737.  S.  P.,  except  that  the 
right  to  interest  is  denied,  Leioia  v.  Rountrte^ 
28  R.  309;   WhiU  v.  MUier,  34  R.  544. 

The  measure  of  damages  for  breach  of 
warranty  of  soundness  on  the  sale  of  a  horse 
is  the  difference  between  his  value  at  the 
time  of  the  sale,  supposing  him  to  be  sound, 
and  his  value  with  the  defect  complained  of; 
and  a  charge  to  the  jury  that  the  true  meas- 
ure of  damages,  in  such  a  case,  is  the  differ- 
ence between  the  price  paid,  and  the  value 
with  the  defects,  is  erroneous.  Cory  v.  (Tm- 
man,  40  D.  299. 

On  breach  of  a  special  warranty,  plaihtiff 
is  entitled  to  such  damages  as  were  the 
natural  and  necessary  cousequences  of  the 
breach.     Passinger  v.  Tfiorburn,  90  D.  753. 

Where  an  article  is  sold  with  warranty,  and 
the  vendee  resells  with  like  warranty,  the 
sum  paid  by  him  in  an  action  by  his  subven- 
dee  R>r  a  breach  of  that  warranty  is  piima 
/iicie  evidence  of  the  amount  which  he  will 
be  entitled  to  recover  from  his  vendor  in  an 
action  in  his  own  behalf.     lb. 

Where  defendant  sold  cabbage-seed,  and 
warranted  them  to  produce  Bristol  cabbages, 
which  warranty  was  false',  —  fielcl,  that  the 
tlainages  would  be  the  value  of  a  crop  of 
Bristol  cabbages  such  as  ordinarily  would 
have  been  produced  that  year,  deducting  the 
expense  ot  raising  the  crop,  and  also  tiie 
value  of  the  crop  actually  raised  therefrom. 
lb.  S.  P..  WolcoU  V.  Mount,  13  R.  438;  20 
R.  425;    While  v.  Miller,  27  R.  13. 

The  measure  of  damages  in  such  a  case, 
where  the  seed  proved  totally  unproductive, 
is  the  value  of  a  crop  of  the  kind  represented. 
The  rule  in  Passinger  v.  Thwhum,  34  N.  Y. 
634,  which  deducted  also  the  expense  of  pro* 
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dneing  the  crop  raised,  modified.     Vtm  Wiek 
T.  Allen,  26  R.  136. 

On  breach  of  warranty  on  sale  of  seed,  the 
measare  of  damaffes  is  the  pnrohase-money, 
with  interest,  and  the  expense  of  caltivation, 
not  including  prospeotive  profits.  BuUer  y. 
Moort,  45  R.  608. 

In  an  action  by  a  planter  for  breach  of 
warranty  on  a  sale  ota  compound  for  de« 
stroyinff  the  cotton-worm,  the  estimated 
Talue  ot  the  crop  lost  may  not  be  recovered. 
Jmu  T.  Q€<yrge,  42  R.  689. 

In  an  action  on  a  warranty  in  a  sale  of 
stock,  that  it  would  be  "  worth  seyen  hun- 
dred dollars  market  value,  within  one  year 
from  date,"  the  plaintiff  contended  that  the 
measure  of  damaffes  was  the  difference  be- 
tween seven  hundred  dollars  and  the  mar- 
ket value  at  the  end  of  the  year;  defendant 
contended  that  the  measure  of  damages  was 
the  difference  between  seven  hundred  dollars 
and  the  highest  price  the  stock  reached  in 
market  during  the  year.  Held,  that,  as  be- 
tween the  two  measures,  defendant's  was 
correct.     Woodward  v.  Powert,  7  R  603. 

In  an  action  for  breach  of  a  safe  sold  and 
warranted  by  an  agent,  — held,  that,  in  the 
absence  of  fraud,  the  value  of  articles  stolen 
from  the  safe  by  burglars  oould  not  enter 
into  the  damages.   Herring  v.  Skaggs,  84  R  4. 

Defendants,  manufacturers  of  carriage- 
springs,  sold  to  the  plaintiffs,  manufacturers 
ox  carriages,  carriage-springs  to  be  used  by 
the  nlaintifis  in  carriages  to  be  manufactured 
by  them,  and  warranted  them.  Some  of  the 
springs  being  placed  in  the  carriages  and 
proving  defective,  —  held,  that  the  defend- 
ants were  liable  to  the  plaintiflb  for  the  ex- 
poiae  of  renewing  them  and  applying  them. 
Thcnu  T.  Dinglqf,  36  R.  310. 

2.  In  AeUone  for  Wrongs* 

81.  In  general.*  —  Damages  are  com- 
pensation for  actual  injury  in  actions  ex 
deUdo,  and  must  be  the  natural  and  proxi- 
mate consequences  of  the  act  complained  of. 
Worcester  v.  OrecU  Folia  J(fg.  Co.,  66  D.  217; 
8eely  v.  Alden,  100  D.  642;  Harrison  v.  Beik- 
ley,  47  D.  678. 

In  the  case  of  a  misdemeanor  punishable 
b^  statute,  a  party  aggrieved  is  entitled  to 
his  action  for  the  particular  damage  done  to 
him  by  reason  of  the  unlawful  acC  Harrison 
V.  BerkUy,  47  D.  678. 

All  damages  arising  up  to  date  of  verdict 
may  be  recovered,  where  the  act  complained 
of  or  the  breach  assigned  is  one  and  complete 
in  itself,  and  the  damages  flow  naturally  and 

*  Damages  arising  from  tortious  acts,  what  re- 
coverable as,  see  note,  92  D.  776, 777. 

For  nuisance  or  tort,  whether  include  injuries 
subsequently  developed,  see  note,  68  R.  128-1S9. 

LlabiUtT  of  remote  wrong-doer  for  damages, 
see  note,  97  D.  461-464. 

Measure  of  damages,  where  value  of  property 
has  been  Increased  by  act  of  wrong-doer,  see  note, 
M  B.  62fr-68Qi 


necessarily  from  it;  but  the  prineiple  wosM 
not  apply  to  nuisances  and  eootinned  tr» 

? asses  npon  land.    Cooks  ▼.  JShigkmd^  M  D. 
18. 

Damages  resulting  from  injiirj  ts  the 
credit  and  bnsineBs  standing  of  a  merchsat, 
and  from  injnry  to  his  business,  are  prop- 
erly reooverable  as  natural,  proximate,  and 
necessary  consequences  of  the  acts  of  the 
person  who  has  inflicted  soch  injury.  Peskim 
V.  Shepperson,  94  D.  468. 

To  warrant  an  action  against  one  for  writ- 
ing a  letter  giving  information  wfllfoUj 
false,  and  with  the  malicious  design  of  sn- 
noying  the  plaintiff,  and  frightening  him  ost 
of  town,  the  loss  or  inconvenience  sustained 
must  be  the  direct  and  reasonable  result  of 
the  letter  and  of  a  reliance  npon  it,  and 
must  consist  of  something  more  than  mental 
suffering  and  annoyance.  Tqfi  ▼.  TtJL  9i 
D.389.* 

So  mental  suffering  and  anxiety  are  not 
proper  elements  of  damages  in  an  action  for 
injury  to  real  estate  by  blasting.  Wjfman  v. 
Leaviit,  36  R  303. 

Or  in  an  action  of  forcible  entry  and  d^ 
tainer.     Anderson  v.  T<xylor,  38  R.  52. 

Or  in  action  for  injnry  to  the  due  lateral 
support  of  a  lot  designed  for  a  bnrial-plaoe^ 
—  the  defendant  being  ignorant  of  the  in- 
tended use.      Whiie  v.  Dresser,  46  R.  464. 

In  an  action  for  criminal  conversatioD 
with  the  wife  of  plaintiff,  evidence  to  show 
the  pecuniary  circumstanoes  of  the  parties 
at  the  time  of  the  commission  of  the  ofleoss 
is  admiAsible.     Peters  v.  Lake,  16  R  691 

In  ascertaining  measure  of  damages  in 
action  on  case  for  injury  to  proper^,  all  the 
circumstances  connected  wiUi  the  injury  are 
proper  to  be  considered  by  the  jury.  Ottmss 
Oas  Light  etc.  Co.  v.  Graham,  81  D.  263. 

The  measure  of  damages  for  injury  done 
to  a  pier  of  a  bridge  is  not  the  coet  of  a  new 
pier,  unless  the  old  one  has  bc»eil  rendered 
worthless.  Lehigh  B,  Co.  t.  LMA  C,  S  N. 
Cb.,26D.  111. 

One  selling  liquor  to  a  slave,  in  eoose- 
quence  of  which  the  latter  becomes  intoxi- 
cated and  dies  from  exposure,  is  liable  for 
the  value  of  the  slave,  if  the  drinking  end 
intoxication  were  the  natural  and  pn3iabl« 
consequence  of  the  sale  to  him.  Barrisom 
V.  Berkley,  47  D.  678. 

Sale  of  liquor  to  a  third  person,  knowiag 
it  to  be  for  a  slave,  oreates  as  great  a  Uabd- 
ity,  in  regard  to  the  consequences,  as  though 
the  sale  was  immediately  to  the  slave.   IK 

The  measure  of  damages  in  an  action  for 
causing  land  to  sink  or  fall  away  in  ooaa^ 
quence  of  the  removal  of  its  support  by  ad- 
joining land,  is  the  diminution  m  the  valae 
of  the  land  or  lot,  and  not  what  it  will  cost 
to  restore  the  lot  to  its  former  oondition,  or 
to  build  a  wall  to  support  it.   This  apphes  to 

*  Grief  and  disappointment,  when  elesMBU  rf 
damages,  see  note,  W  &.  a06-Ml 
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luid  not  subject  to  artificial  preisiire,  aa 
where  no  bnildings  etand  thereon.  McChdre 
¥.  OratU,  67  D.  49. 

The  measure  of  damage  for  injury  to 
property  is  not  always  the  sum  of  money 
which  it  would  take  to  repair  the  injury,  or 
to  restore  the  property  to  the  condition  it 
occupied  before  the  injury.  In  those  cases 
where  the*  cost  of  restoring  it  to  its  original 
condition  will  exceed  its  actual  Talue,  the 
▼alne  of  the  property,  and  not  the  cost  of 
remoying  the  injury,  will  be  the  proper 
measure  of  damage.  Harvey  ▼.  8i(Ui  Silver 
Mining  Co.,  90  D.  510. 

Damages  for  injuries  to  property  vary  ao- 
corfling  to  the  daimaut's  right.  Seeljf  ▼. 
Alden^  100  D.  642. 

The  owner  of  the  freehold  may  recover 
for  an  injury  which  permanently  affects  or 
depreciates  his  property;  but  a  tenant  or  one 
having  only  a  possessory  right  can  recover 
only  for  an  injury  to  his  use  or  enjoyment  of 
it.    lb. 

When  the  owner  of  property  is  in  actual 
possession  and  use  of  it,  he  is  entitled  to  re- 
cover all  damages  flowing  directly  from  the 
tort  complains  of,  whether  the  injury  is 
permanent  or  temporary.     lb. 

Where  land  is  wrongfully  overflowed  so  aa 
to  deprive  the  owner  of  its  use,  the  true 
measure  of  damages  is  its  fair  rental  value, 
and  not  the  contingent  profits  of  crops  which 
might  have  been  raised  on  it  had  it  not  been 
overflowed.  Chieaffo  v.  Huenerbem,  28  R. 
626. 

In  an  action  for  destroying  a  field  of  ice, 
the  measure  of  damages  is  l£e  value  of  what 
could  have  been  harvested,  less  the  expense 
of  storing.  People*§  Ice  Oo,  r.  Steamer  Sh> 
ceitnor,  38  R.  246. 

82.  Injuries  to  the  person,  gener- 
ally.*—  The  measure  of  damages  for  per- 
■onal  injuries  not  inflicted  intentionally,  nor 
resulting  from  such  gross  negligence  as  to 
manifest  recklessness  or  bad  faith,  is  limited 
to  strict  compensation.  In  such  a  case  noth- 
ing will  be  allowed  by  way  of  punishment. 
LouUnUe  etc  R.  B.  Co.  v.  SieHngs,  96  D.  320. 

Fear  and  eoUcUude,  or  pain  and  et^ering, 
are  proper  eleniente  qf  damages:  In  an  ac- 
tion for  injury  by  the  bite  of  a  dog.  Chdeau 
T.  Blood,  36  R.  761. 

In  an  action  brought  by  a  person  for  a 
personal  injury,  sustained  by  him  through 
Uie  negligence  of  another.  Porter  v.  Han- 
nibal etc  B.  B  Co.,  36  R.  464;  Co(yper  v. 
MuUine^  76  D.  6^^.  Such  as  an  action  for 
injuries  sustained  by  plaintiff  from  a  defect- 
ive bridge  which  defendants  were  bound  to 
keep  in  repair.  Pemitylvama  eie,  Oanal  Co. 
V.  Graham,  8  R.  549. 

But  damages  for  bodily  suffering  incurred 
by  plaintiff  through  negligence  of  defendant 
must  be  limited  to  such  as  the  evidence 

*  Actions  for  Injuries  to  relatives,  see  note,  51 
D.619-64L 


shows  has  been  sustained  before  the  trial,  or 
necessarily  and  certainly  will  be  sustained 
in  the  future.  Probability  of  future  suffer- 
ing does  not  warrant  an  enhanced  award. 
Curtie  v.  Bocheeier  etc  B,  B.  Co.,  76  D.  258. 
.  The  jury  may  consider  the  sex  of  the  party 
injured  and  the  circumstances  of  peril  and 
suffering  undergone,  in  estimating  damages. 
They  may  also  consider  the  state,  degree^ 
quality,  trade,  or  profession  of  either  party. 
Southern  B.  B.  Co.  v.  Kendrkk,  90  D.  332. 

Damages  for  personal  injury  may  include 
reasonable  compensation  for  pain  and  suffer- 
ing, as  well  as  tlie  expense  of  medical  attend- 
ance and  the  loss  of  time  consequent  upon 
confinement  But  unless  the  injury  has 
been  wantonly  inflicted,  the  damages  must 
be  strictly  compensatory.  Penneylvania  B.  B. 
Co.  V.  Books,  98  D.  229. 

Compensatory  damages  for  cansins  per- 
sonal injuries  are  to  be  measured  by  the  loss 
of  time  during  the  cure,  the  expense  in- 
curred in  respect  thereto,  the  pain  and  suffer- 
ing undergone  by  plaintiff,  and  the  pecuniary 
loss  consequent  upon  any  permanent  injury. 
Chicago  v.  Mat-tin,  95  D.  590. 

In  an  action  for  negligent  injury  to  pe1^ 
son,  the  jury,  in  estimating  damages,  cannot 
consider  the  character  of  the  plaintifl^  nor 
his  pain  of  mind  aside  and  distmct  from  his 
bodily  suffering.    Johnson  v.  WeUs,  8  R.  246. 

D^endawCs  pecuniary  dreumstanees  may  be 
eonsiderfd  by  the  jury:  In  fixing  damages 
in  an  action  for  assault  and  battery.  Bowe  v. 
Moses,  67  D.  560.  Or  whenever  they  think 
the  facts  proven  render  it  proper  to  inflict 
vindictive  damages  for  a  disregard  of  public 
duty.  Southern  i?.  B.  Co.  v.  Kendr&k,  90 
D.  332. 

In  an  action  by  a  parent  for  an  assault  and 
battery  upon  his  daughter,  the  jury,  in  es- 
timating the  amount  of  damages,  may  take 
into  consideration  the  feelinss  of  the  parties 
and  character  of  the  famuy.  TriambU  v. 
SpiUer,  18  D.  189. 

In  estimating  damages  sustained  by  a 
father  from  an  mjury  to  his  infant  son,  the 
jury  may  take  into  consideration  the  expense 
of  medical  attendance,  the  loss  to  the  father 
through  nefflect  of  business  during  his  son's 
illness,  and  the  loss  likely  to  ansa  to  the 
father  from  the  son's  crippled  state  during 
the  period  when  he  would  be  able  to  provide 
for  his  own  support,  or  assist  his  father;  but 
the  jury  cannot  consider  the  mental  angpiish 
or  suffering  which  the  injury  caused  the 
father.  Black  v.  CarrolUon  B.  B.  Co,,  63  D. 
686. 

Where  action  is  by  husband  or  master  or 
parent  for  their  individual  losses  respectively, 
occasioned  by  tortious  acts  towards  the  wife, 
infant  child,  or  servant,  the  individual  suffer- 
ing of  the  immediate  subject  of  the  wrongful 
act  cannot  be  taken  into  account  in  the 
assignment  of  damages.  Long  T.  Morrison^ 
77  D.  72. 
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Uader  a  statute  allowinff  an  action  to  the 
|Murent  of  a  minor  child  tor  injury  by  the 
wrong  or  negligence  of  another,  and  the  re- 
ooTery  of  such  damages  as  ma^  be  just,  there 
can  be  no  recovery  for  injuries  personal  to 
the  child.  Durbe*  t.  CenL  P.  R.  R.  Co,,  38 
R.69. 

A  brakeman  on  a  railroad,  in  the  discharge 
of  his  duty,  while  descending  a  defective 
ladder  on  a  freight-car,  fell  and  was  crushed 
by  the  engine,  so  that  amputation  of  his  legs 
was  necessary.  Held,  that  the  company 
was  liable,  unless  the  brakemsin  was  negli- 

Sent,  or  unless  he  knew,  or  might  have 
nown,  of  the  defect  in  ihe  ladder,  which 
was  a  question  for  the  jury;  but  that  eighteen 
thousand  dollars  was  excessive  damages, 
because,  after  deducting  expenses,  this  sum, 
at  interest,  would  prcKLuce  annually  more 
than  the  brakeman  oould  have  expected  to 
earn  had  he  not  been  disabled.  Ckkago  etc 
Ky  Oo,  V.  Jacktonj  8  R.  661. 

In  an  action  of  damages  for  personal  in- 
juries incapacitating  the  plaintiff  from  at- 
tending to  his  business  as  a  manufacturer, 
evidence  of  the  average  profits  of  such  bnsi- 
ness  is  incompetent.  Bierback  v,  Ooodpear 
Rubber  Co,,  41 R.  19. 

83.  Ixijuries  through,  defects  in 
streets  and  highways. — In  an  action 
against  a  city  for  injuries  occasioned  by  a 
defect  in  a  street  or  sidewalk,  the  damages 
should  not  be  vindictive  or  punitive,  but 
only  compensatory.  Chicago  v.  LangttuB,  4 
R.  603;  Chicago  v.  Martin,  95  D.  690. 

Municipal  corporations  may  exercise  dis- 
cretion as  to  the  time  of  making  repairs  in 
streets  which  are  little  used  by  the  public, 
and  are  not  in  a  business  portion  of  the  city; 
and  in  an  action  for  damages  for  a  personal 
injury  sustained  by  a  traveler  upon  such  a 
street^  by  reason  of  a  defect  therein,  the 
corporation  cannot  be  held  guilty  of  gross 
negligence  so  as  to  subject  it  to  liability  for 
exemplary  damages  because  of  its  mere  fail- 
ure to  make  the  necessary  repairs.  Ohkago 
V.  Martin,  95  D.  590. 

Under  the  statutes  of  New  Hampshire, 
**  towns  are  made  liable  for  damages  happen- 
ing to  any  person,  his  team  or  carriage, 
traveling  upon  a  highway  or  bridge  thereon, 
b^  reason  of  any  obstruction,  defect,  insuffi- 
ciency, or  want  of  repair,  which  renders  it 
unsuitable  for  the  travel  thereon."  In  an 
action  under  the  statute  by  a  traveler  for 
damages  resulting  from  the  want  of  a  suffi- 
cient railing  upon  the  sides  of  a  bridge  in  a 
public  highway,  —  held,  that  plaintiff  was 
entitled  to  recover,  not  only  for  injuries  to 
his  person,  clothing,  and  team,  including 
the  animals,  carriage,  and  load  thereon,  but 
also  for  the  loss  of  money  carried  in  his 
pockets,  and  belonging  to  another,  but  that 
no  exemplary  or  vindictive  damages  should 
be  awaroad.     Woodmam  v.  Nottingham^  6  &. 


Under  a  similar  statute, — AeU,  thai  a 
man  might  recover  for  Iom  of  his  wife's  ssf^ 
vices,  and  the  expenses  of  her  T^irV^f 
resulting  from  sn  aooident  eanaed  ^  a  de- 
fective highway,  ffwd  t.  Toms  qf  WmfidL 
17  R.  482. 

The  measure  of  damages  for  the  lost  *e(  a 
horse,  whose  death  was  caused  by  s  defect  is 
the  defendant's  bridge,  indudee  &ot  BMoely 
the  value  of  the  horssy  bat  moneys  prudently 
expended  in  attempting  to  core  him.  IFs^ 
son  V.  Lidxm  Bridge,  81  D.  49. 

In  an  action  for  personal  injuries  froD  s 
defect  in  a  highway,  the  plaintiff,  where  the 
injury  is  permanenl^  oan  recover  prospective 
as  well  as  past  damages,  not  exceeding  the 
amount  claimed  in  the  complaint.  Wmem 
beroY,  AppletoH,  7  R.  39. 

Where  a  horse  became  frightened  and  las 
away,  and  frightened  s  team  fastened  to  s 
hitehing-post  provided  by  a  city,  cansing 
them  to  break  the  post  and  ran  away,  and 
they  ran  over  and  mjured  a  person  in  the 
street,  —  held,  that  the  eity  was  not  liable  in 
damages  to  him,  the  injury  being  too  re- 
mote. OUif  of  Rociford  t.  2VApfL  25  R. 
381. 

By  reason  of  a  defect  in  a  street^  plaintin 
axle  was  broken,  and  he  was  dragged  over 
the  dash-board.  He  procured  another  csr- 
riage,  and  drove  home  several  milee  in  a  cold 
rain.  His  evidence  showed  that  he  anfiered 
injury  from  the  strain  and  shock.  Defend- 
ant's evidence  showed  that  hia  injuries  re- 
sulted from  the  subsequent  expoenre.  The 
jury  found  that  they  resnltea  from  both. 
Held,  that  a  recoverr  was  justified,  whether 
the  injuries  proceeded  from  the  strain  and 
shock,  or  from  the  subsequent  exposure^  er 
both.     BhrgoU  v.  Mayor  etc.,  48  R.  G22. 

84.  Fraud  and  firaadnlent  reprsson- 
tations.*  —  1.  General  rulee,  —  Damagea 
may  be  recovered  in  an  action  for  fraud,  aid^ 
quate  to  the  injury  sustained^  as  a  general 
rule,  if  the  plaintiff  succeed.  OannbeU  t. 
HiUman,  61  D.  195. 

The  rule  is,  that  defendant  is  responsible 
for  those  resulto  injurious  to  the  pUintifi^ 
which  must  be  presumed  to  have  been  within 
his  contemplation  at  the  time  ei  the  com- 
mission of  the  fraud.  Ortster  r,  Binmnger^ 
97  D.  737. 

The  test  on  the  question  of  damages  is, 
that  those  resulto  are  proximate  which  the 
wrong-doer,  from  his  position,  must  have 
contemplated  as  the  prouable  consequence  of 
his  fraud  or  breach  of  oontractb     Ih. 

Damages  where  plaintiff  is  by  frasd  ef 
defendant  inveigled  into  specnlatioa  into 
which  he  would  not  have  entered  bet  for  the 
misrepresentations,  and  which  proved  a  fail- 
ure, comprise  the  whole  amount  invested  by 
plaintiff  less  his  share  of  the  aotnal  valse  oif 

*  Injury  sustained  from  acting  on  advice  glvsn 
or  representations  made  by  anothw,  see  aoMb  M 
D.442-M4 
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property  still  remainiiup  in  Um  handfl  of 
iteea  for  his  benefit.  To. 
*he  meaaure  of  damages  for  Tondor's 
Adnlent  misrepreseDtationa  aa  to  the  con- 
ion  and  sitaation  of  the  land  sold,  is  the 
ferenoe  between  the  contract  price  and  the 
iaal  Talne  at  the  time  of  sale.  Van  £fjtp9 
Harrison,  40  D.  314;  MomU  t.  Colden,  7 
390. 
Damages  where  land  is  sold  nnder  false 
presentation  as  to  its  cost,  assuminff  that 
e  sale  w^onld  have  taken  place  had  the 
uth  been  known,  is  the  amount  that  the 
rice  paid  exceeds  the  price  that  would  have 
sen  paid  in  the  absence  of  the  misrepresen- 
ition;  but  wheas  the  sale  itself  is  the  pro- 
act  of  the  frand,  the  Tendee  may  either 
epndiate  the  contract,  or  claim  as  dama^ea 
he  difference  between  the  price  paid  by  him 
ind  the  actual  Talue  of  the  property.  Ora- 
er  T.  Bimdmger,  97  D.  737. 

The  measure  of  damages  for  deceit  in  the 

lale  of  a  chattel  it  the  difference  between  its 

actual  value  and  what  its  value  would  have 

been  if  it  had  been  as  repreiented.    Stiles  v. 

White,  45  D.  214. 

The  measure  of  damages  for  fraudulent 
representation  that   the    vendor's   title  to 
slaves  was  absolute,  when  it  was  but  a  Ufe 
estate,  is  the  difference  in  the  value  ol  the 
two  estates  at  the  time  of  the  sale;  but  sub- 
sequent events  and  circumstances,  calculated 
to  aid  in  forming  a  correct  estimate  of  this 
difference,  and  to  show  the  actual  extent  of 
the  injury  sustained,  may  be  given  in  evi- 
dence for  that  purpose.    Ccm^pM  v.  HUl- 
moa,  61  D.  19ft. 

8aenkr  may  be  proved,  as  affecting  the 
question  of  damages,  in  an  action  on  the 
ease  for  certain  alleged  fabe  and  fraudulent 
representations  in  the  sale  of  a  chattel;  and 
for  this  purpose^  evidence  of  representations 
of  that  character,  not  specifically  alleged  in 
the  declaration,  may  be  admitted  as  tending 
to  prove  it.  MarJumis  v.  Northrop^  89  D. 
211. 

2.  UhutraAmM,  —  Plaintiff  gave  defendant 

a  yoke  of  oxen  for  a  horse  which  defendant 

fraudulently  represented  to  be  sound.     The 

horse  was  really  worth  more  than  the  oxen, 

but  had  he  been  as  represented  would  have 

been  worth  much  more.    Held,  in   an  ac- 

tioQ  for  the  fraud,  that  plaintiff  was  entitled 

to  recover  the  difference  between  the  actual 

value  of  the  horse  and  ita  value  if  sound, 

and  that  the  question  was  not  affected  by  the 

fact  that  the  actual  value  was  greater  than 

that  of  the  oxen.    Mwraai  v.  Jenning$t  19  R. 

627. 

Iq  an  aotion  against  a  person  for  fraudu- 
lently indacing  a  breach  of  contract  between 
plaintiff  and  another  for  the  sale  of  cheese, 
it  appeared  that  the  market  value  of  cheese 
at  C.,  where  this  cheese  was  to  have  been 
deU?ered,  was  controlled  by  the  market 
l^ioe  in  Mew  Tork;  and  the  cheese  was  con- 


traeted  for  that  market.  BeU,  that  it  was 
oompetent  on  the  qnestion  of  damages  to 
prove  the  value  of  tne  cheese  in  New  York 
and  the  cost  of  transporting  it  thither.  Bki 
V.  Manleif,  23  R.  30. 

85.  Negligence,  generally.  —  A  printer 
of  a  newspaper  is  generall}  liable  for  caro- 
lessness  in  printing  an  advertisement;  but 
not  for  indoental  and  remote  e<»isequeuces^ 
though  involving  considerable  loss  and  dam* 
age  to  his  employer,  where  the  printer  was 
not  particularly  apprised  of  the  necessity  of 
correctness  in  the  mdividual  instance.  Jad> 
mm  V.  Adama,  6  D.  94. 

The  measure  of  damages,  in  an  action  against 
the  proprietors  of  a  newspaper  for  neglecting 
to  insert  an  advertisement  of  a  pubuc  sale, 
for  which  they  had  oollected  the  publication 
fee  in  advance,  is  the  sum  paid  them  for  such 
publication,  if  there  was  no  fraud  on  their 
part.  Speculative  damages  are  too  remote. 
IHmUohr  v.  Swam,  78  D.  328. 

The  rule  of  damages  for  a  personal  injury 
inflicted  by  negligence  is  loss  of  time  during 
the  cure,  and  the  expense  incurred  in  re- 
spect of  it,  the  pain  and  suffering  undergone 
by  plaintiff,  ana  any  permanent  injury,  es- 
pecully  when  it  causes  a  disability  from 
future  exertion  and  consequent  pecuniary 
loss.  Peoria  Bridfft  Am*n  v.  LoomUt  71  D. 
263. 

Evidence  tending  to  show  permanent  in* 
jury  as  affecting  the  amount  of  daoiages,  is 
properly  to  be  submitted  to  the  jury.  Kerr 
V.  Farffue,  5  R.  148. 

In  an  action  of  damages  for  personal  in* 
juries  by  negligence  producing  permanent 
disability,  the  measure  of  damages  is  such  an 
amount  as  will  purchase  an  annuity  equal  to 
the  interest  on  the  difference  between  what 
the  plaintiff  could  earn  before  and  what  he 
could  earn  after  the  injury,  and  not  such  a 
principal  sum  as  would  produoe  such  interest. 
Houston  etc  R,  C.  Co,  v.  WilUe,  37  R.  756. 

In  an  action  to  recover  for  injuries  occa- 
sioned by  the  negligence  of  defendant,  — - 
hetd,  that  plaintiff  was  only  bound  to  use 
reasonable  and  ordinary  case  in  the  selection 
of  a  physician,  and  that  the  damages  could 
not  be  reduced  because  the  most  skillful 
medical  attendanoe  was  not  secured.  CclUne 
V.  Coandl  Biuffs,  7  R.  200.* 

86.  NegUcrenca  causing  death.— 
1.  OeneraUy.  — The  measure  of  damages  for 
causing  the  death  of  a  person  by  wrongful 
act  or  default  is  the  amount  of  pecuniary  loss, 
and  no  damages  are  allowed  for  the  bereave- 
ment; and  the  jurv,  in  estimating  the  amount 
of  damage,  will  be  governed  by  their  own 
knowledge  and  experience  applied  to  the 
proof.     Chkago  v.  Major,  68  D.  653. 

*  Meaaure  of  damages,  where  want  of  skill  of 
physician  increased  the  injury,  see  notCb  M  B. 

Jj/M*  A/ye 

Whether  limited  by  fact  that  injured  plaintiff 
employed  physician  who  did  not  sarsrelse  proper 
care^  see  note,  28  B.  tt 
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Bridenoe,  as  affecting  the  question  of 
damages  in  sach  ease,  may  be  properly  given, 
of  the  exact  situation  of  the  deceased,  his 
occupation,  annual  earnings,  age,  health, 
habits,  and  estate,  if  the  jury  be  guarded  by 
an  instruction  that  if  they  find  for  the  plain- 
tiff, they  should  allow  iuch  damage  as  the 
estate  of  the  deceased  suffered  pecuniarily 
by  his  death,  but  should  not  allow  anything 
on  account  of  his  pain  and  suffering  before 
his  death,  or  for  the  grief  and  distrc«s  of  his 
family  on  account  thereof,  or  for  the  loss  of 
his  society.  DonoUdaon  t.  Missiuippi  etc 
R.  R.  Co,,  87  D.  391. 

An  instruction  is  erroneous  where  it  per- 
mits the  jury  to  go  beyond  the  evidence  in 
fixing  the  amount  of  dEamages,  and  to  allow 
themselves  to  be  influence  by  their  own 
experience  with  mankind.  Chicago  etc  R*  R. 
Co,  V.  SweU,  92  D.  206. 

An  instruction  is  too  general  and  indefi- 
nite where  it  places  no  umit  to  the  extent 
to  which  the  jury  may  go  in  allowing  for 
prospective  as  well  as  present  injuries.    lb. 

Nominal  damages  only  can  be  recovered, 
if  the  next  of  kin  are  collateral  kindred  of 
the  deceased,  and  have  not  been  receiving 
from  him  pecuniary  assistance,  and  are  not 
in  a  situation  to  require  it;  and  this  no  mat- 
ter how  near  such  collateral  relationship  may 
be.    2b. 

Damages  may  be  recovered  for  pecuniary 
loss,  where  the  next  of  kin  have  been  de> 
pendent  on  the  deceased,  in  whole  or  in 
part,  for  their  support^  no  matter  how  re- 
mote the  relationship.  'In  such  case,  the 
amount  is  largely  left  to  the  jury;  bat  the 
jury  must  nevertheless  base  its  verdict  upon 
the  evidence,  and  allow  nothing  by  way  of 
tokuium.    lb. 

In  such  an  action,  the  Northampton  tables 
are  competent  evidence  to  show  the  probable 
duration  of  the  life  of  the  deceased,  which  is 
an  element  in  estimating  damages.  Sauter 
V.  New  York  Cent,  R.  R.  Co.,  23  JEL  18. 

Under  a  statute  giving  such  an  action, 
where  the  decesAed  was  willfully  killed  by 
defendant,  — heid,  that  the  recovery  was  not 
restricted  to  the  pecuniary  loas  and  injury, 
but  might  include  such  damages  as  the  jury 
thought  "fair  and  just,"  and  that  the  fact 
that  the  killing  was  provoked  by  abusive  I 
language  from  the  deceased  was  no  defense, 
and  could  only  go  to  reduce  the  amount  of 
damages.    Matthew  v.  Warner,  26  R.  396. 

Owing  to  the  negligent  insecurity  of  a 
platform  on  which  the  plaintiff's  intestate 
was  employed  by  the  defendant,  the  intestate 
fell  twenty  feet  to  the  ground,  became  in- 
staatly  unconscious,  and  died  in  thirty-six 
hours.  In  an  action  for  damages,  —  held, 
that  damages  should  not  be  awarded  for  his 
mental  suffering  during  the  fall.  Kennedy 
V.  Standard  Sugar  Refitiery,  28  R.  2U. 

In  such  an  action,  the  measure  of  damages 
is   the   pecuniary    loss,    measured    by  the 


probable  earnings  of  the  deceaaod,  withoil 
considering  the  opportnmtiee  of  aot^uinag 
wealth  by  change  of  cbccmetinnes  m  hu 
life.  ManeiM  Coal  etc  O^  t.  MeMmrf, 
36  R.  662. 

Where  one  is  injured  by  tho  neriigeoee  s( 
another,  and  the  injury  renden  Iim  srstea 
more  sosoeptible  to  disease^  and  loss  able  te 
resist  it^  and  death  results  from  mcfa  dis- 
ease, the  death  is  legally  attribataUe  to  soch 
negligence.  Terf  MomU  etc  ML  ML  Ccf. 
Buck,  49  R.  168. 

2.  Deaih  qf  ehXUL  q^ploriiKj^  —  In  an  ao- 
tion  for  damages  for  negligently  oansing  tbs 
death  of  an  infant;  it  is  error  to  instmot  the 
jury  that  in  estimating  damages  they  nught 
take  into  consideration  the  aotaal  peeoniary 
loss  to  plaintiff  oocasionod  by  tho  death  of 
his  son  and  servant,  and  also  siieh  other  etr^ 
cumstances  as  have  injuriously  affeeted  the 
plaintiff  in  person,  in  PMoe  of  mind,  and  in 
happiness.  Ohio  sle.  &  J2.  Obw  T. 
74  D.  269. 

In  such  an  aetion»  if  plaintiff  is  entitled  to 
recover,  it  is  for  the  damage  dono  in  produ- 
cing the  death  of  the  son,  and  this  is  to  be 
estimated  by  the  pecuniary  valoo  of  bis  asr> 
vices  during  his  minori^,  together  with 
expenses  of  oare  and  Attention  to  the  d^ 
ceased  arising  out  of  the  injnry,  fonersl 
expenses,  and  medical  servioes;  if  any.  /&. 
The  pecuniary  advantage  to  tike  parents 
of  the  life  of  deceased  after  his  minority  can 
be  considered  only  after  proof  of  the  indigent 
or  dependent  condition  of  the  parents.  Ptt^ 
ter  V.  Chicago  etc  R'y  Co.,  94  D.  64& 

In  an  action  for  causing  the  death  of  a 
child  about  three  years  old,  proof  of  speoal 
pecuniary  damages  is  not  necessary  to  main- 
tain the  action  or  to  warrant  the  Jnnr  in 
finding  more  thaA  nominal  damages,  ft  is 
within  the  provinoe  of  the  jnry  in  snch  a 
case  to  form  an  estimate  of  the  damages  with 
reference  to  the  pecnuiary  injury,  present 
or  prospective,  resulting  to  the  persons  for 
whose  benefit  the  action  is  brougot.  Ihl  v. 
Forty-eecond  Street  etc  R.  R,  Cc,  7  R.  45a 

In  an  action  by  a  father  for  negligently 
causing  the  death  of  his  son,  eight  years  oif 
age,  —  held,  that  plaintiff  could  recover  only 
the  expenses  he  nad  incurred  for  medical 
attendance,  for  his  care  in  nursing,  etc.,  and 
for  the  loss  of  service  from  the  date  of  the 
injury  to  the  time  of  the  death.  Comtigtom 
Street  R'y  Co.  v.  Packer,  15  R.  725. 

In  snch  an  action,  the  proper  measnre  of 
damages,  where  the  father  is  the  next  of 
kin,  is  the  probable  value  of  the  services 
of  the  deceased  from  the  time  of  his  death 
until  his  majority,  less  the  expense  of  his 
maintenanoe  during  the  same  time.  Rod^ 
ford  etc  R.  R.  Co.  v.  Delaney,  25  R.  308. 

In  an  action  against  a  eity  for  negltgeace 
causing  the  drowning  of  a  child,  pecnnisry 
loss  to  the  father  will  be  presnmed,  end  as 
proof  of  the  value  of  prospoctivo 
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assLvy,  bot  the  jary  may  estimate  the 
la^ea  from  the  facts  proved  and  their 
I  kiioiiv  ledge  and  ezperienoe.  ChieagoT. 
sing,  25  R.  378. 

a  saoli  mn  action,  there  can  be  no  reooT* 
for  loss  of  oompanionship  and  association, 
L  injury  to  the  parent's  feelings,  bnt  the 
every  is  restricted  to  the  expenses  and 
i  loss  of  probable  services  during  minority. 
tie  Bock  etc  Fty  Co,  v.  Barker,  lH  R.  44. 
J.  Death  of  husband  or  toffe  of  pkunUf.  — 
le  fact  of  pecuniary  loss,  and  the  amount 
ereof,  are  left  to  be  determined  by  the 
ry  under  an  instruction  that  they  may, 
estimating  the  pecuniary  injury  in  an  ac- 
311  by  a  faUier,  as  administrator  of  his  wife, 
•  recover  damages  for  his  wife's  death, 
kused  by  defendant's  negligence,  take  into 
>u8ideration  maternal  culture  and  educa- 
on  as  damages;  because  such  instruction 
oes  not  imply  that  the  children  are  neces- 
ikrily  and  mevitably  subjected  to  such  a 
388.  Tiliey  v.  HwUon  Biifer  R.  R.  Co,,  86 
).  297. 

In  such  action,  there  is  no  sufficient  legal 
•eason  for  limiting  the  pecuniary  damages 
saused  by  want  of  maternal  culture  and  edu- 
sation  to  the  minority  of  the  children,  if  the 
jury  are  legally  persuaded  that  they  will  con- 
tinue after  that  age.     lb. 

Evidence  in  relation  to  the  capacity  of  the 
oaother  to  conduct  business  and  make  money 
Is  proper,  as  aiding  the  jury  in  arriving  at  a 
correct  result  in  reganl  to  the  pecuniary 
benefit  which  the  mother  was  to  her  chil- 
dren, and  her  capacity  to  bestow  such  train- 
ing, instruction,  and  education  as  would  be 
pecuniarily  serviceable  to  the  children  in 
after  life.    lb. 

The  jury  may,  in  estimating  the  pecuniary 
injury,  take  into  consideration  the  nurture, 
instruction,  and  physical,  moral,  and  intel- 
lectual training,  which  the  mother  gave  to 
her  children.     lb. 

In  an  action  by  a  widow  for  the  killing  of 
her  husband,  the  measure  of  damage  is  not 
affected  by  the  subsequent  marriage  ol  the 
widow.  Qwrgia  B,  A  Go,  r,  Oarr,  24  R. 
492. 

In  such  action  damages  may  be  awarded 
for  the  loss  to  the  children  of  the  parental 
care  and  training,  but  not  for  the  loss  to 
the  widow  of  the  husband's  companionship. 
ComnCriof  Howard  v.  Legg,  47  R.  390. 

87.  Negligent  injuries  caused  by 
carriers.  —Damages  against  a  railroad  com- 
uaay  for  injury  to  a  passenger  may  cover  the 
toes,  expeoM,  and  injniy  arising  at  the  time 
of  the  aooident,  the  bodily  pain  and  mental 
suffering,  and  the  prospective  loss  and  dam- 
age arinnfj  from  bodily  disability,  impair- 
ment of  mtellecutal  faculties  or  general 
health,  which  lessen  the  passenger's  ability 
of  attending  to  his  business,  as  he  could  have 
done  had  not  the  injuries  been  received. 
lUmUOeiiiB.  B.  Co.  t.  Bead,  87  D.  2G0. 


se  aad  Amerfeaa  Beporte,  see  pp.  B-%59» 

Damaffes  professedly  laid  for  the  benefit  ol 
the  public  cannot  be  recovered  by  a  pas- 
senger in  an  action  for  injuries  sustained  by 
him  through  the  negligent  upsetting  of  a 
stage-coach.  Wardnbe  v.  Calffomia  8tag€ 
Co.,  68  D.  231. 

A  husband  may  reoover  for  expenses  in- 
curred, and  for  loss  of  the  wife's  services  after 
commencement  of  suit,  in  an  action  brought 
by  him  to  recover  damages  for  an  injury  to 
the  wife  caused  by  the  negligence  of  a  rail' 
road  company.  Hopkins  r.  A,  dt  Si,  L.  B,  B. 
Co.,  72  D.  287. 

In  an  action  by  a  mother  to  recover  for  in- 
juries to  her  infant  son,  suffered  at  the  hands 
of  a  railroad  company  at  a  time  when  he  was 
not  a  passenger,  she  is  not  entitled  to  re- 
cover for  her  mental  suffering,  but  onlv  such 
pecuniary  loss  as  would  be  sustained  by  her 
from  loss  of  the  services  of  the  child  during 
his  minority.  The  chances  of  survivorship, 
his  ability  or  willingness  to  support  her,  are 
matters  of  conjecture  too  vague  to  enter 
into  an  estimate  of  damages  merely  compen- 
satory. 8UU4  V.  BalUmort  etc  B.  B,  Co,,  87 
D.  600. 

The  Mississippi  statute  for  the  protection 
of  railroad  passengers  is  intended  to  hold 
railroad  companies  responsible  for  actual, 
not  punitive  or  exemplary,  damages  for  all 
accidents  to  any  passeuger  caused  by  ^e 
neglect  of  the  employees  of  railroad  oom pa- 
nics: See  Rev.  Code,  art.  43,  p.  299.  New 
Orleana  etc,  B,  B,  Co,  v.  Statham,  97  D.  478. 

In  an  action,  under  that  statute,  against 
a  railroad  company  for  injuries  sustained  by 
negligence  of  its  employees,  gross  negligence 
must  be  shown,  to  authorize  jury  to  exceed 
actual  damages  sustained;  and  it  must  be  so 
great  as  to  amount  to  recklessness;  that  is, 
to  a  degree  where  a  generally  malicious  or 
malignant  purpose,  careless  of  consequences, 
might  perhaps  be  pursued,  although  no  hos- 
tile purposes  were  entertained  agamst  an  in- 
dividual,    lb, 

A  proper  and  reasonable  safeguard  should 
be  thrown  around  rights  of  corporations  by 
courts,  where  the  interests  of  innocent  stock- 
holders are  at  issae,  particularly  when  their 
pecuniary  interests  are  to  suffer  for  the  acts 
of  their  employees,  when  exemplary  damages 
are  sought  against  them  at  the  hand  of  a  jury, 
no  special  damages  having  been  demanded 
or  shown  by  proof.     lb. 

In  an  action  against  a  railroad  company 
for  injuries  sustained  from  an  accident,  jex- 
emplary  damages  are  proper,  if  the  accident 
was  caused  by  the  gross  negligence  of  de- 
fendants. Taylor  v.  Grand  Trunk  B'y  Co,, 
2R.  229. 

Where  the  servant  of  a  railroad  company 
in  charge  of  an  engine  willfully  blew  the 
whistle  and  made  a  great  noise,  thereby 
frightening  plaintiff's  horse,  causing  plain- 
tiff injury,  held,  that  defendant  was  liaole  to 
compensatory  damages,  bnt  not  to  punitory 
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damagei,  in  the  abseiiM  of  proof  that  the  de- 
fendant knew  of  the  reekleia  oharacter  of 
the  eeiTanti  and  with  anoh  knowledge  still 
retained  him  in  iti  senrioe.  NaakoUU  S  C. 
B.R.Oo.r.  Stoma,  24  K  296. 

A  pregnant  female  passenger  was  oarelesslj 
direoted  by  the  brakeman  to  leare  the  train 
at  a  station  three  miles  short  of  her  destina- 
tion. This  was  on  a  doady  night»  she  oonld 
not  see  the  station,  and  being  a  stranser 
there,  she  walked  nntil  she  reached  her 
destination.  The  exertion  brought  on  a  mis- 
carriage and  sickness.  Hetd,  that  the  de- 
fendant was  liable  for  this  injury.  Brown  t. 
(Mxiffo  etc  R*y  Co.,  41  R.  41. 

If  a  passenger  has  sustained  a  personal  in- 
jury by  the  negligence  of  a  carrier,  which 
results  in  a  cancer,  damages  may  be  awarded 
for  that  result.  BaUkmoro  CU^  ity  Co.  t. 
JTemp,  48  R.  134. 

The  defendant  left  a  train  of  oars  standing 
entirely  across  a  highw^  crossing  near  its 
station,  and  the  plamti£^  desiring  to  reach 
the  station,  nndertook  to  driTO  with  a  horse 
and  cart  at  a  point  where  there  was  no  cross- 
ing and  the  track  was  raised  abo^e  the 
ground,  and  he  was  thrown  off  by  the  jos- 
uing  of  the  cart  and  injured.  Hdd,  that  ^e 
injury  was  not  the  proximate  result  of  the 
defendant's  oondnet.  Jaektom  ▼•  Na$hmUe 
ok.  J?V,  49  R.  663. 

88.  Official  mifloonduot^Aa  officer 
who  attaches  a  stranger's  property  in  the 
hands  of  a  third  person  cannot  deduct  from 
the  damages  to  be  awarded  against  him  Uie 
amount  of  any  debt  he  may  hare  paid  to 
such  third  person,  owiuff  to  him  from  the 
debtor  in  the  writ,  and  which  debt  was 
claimed  to  be  a  lien  on  the  property.  Tux- 
worth  T.  Moore,  20  D.  479. 

Damages  in  an  action  against  a  sheriff  for 
not  serving  an  execution  are  awarded  only 
for  the  actual  loss  sustained  by  the  plaintiff 
through  the  nefflect  of  duty,  unless  such 
negle^  was  wilUul,  with  intent  to  injure 
the  plainti£(  in  which  case  they  Aould  be 
awaraed  for  the  full  amount  of  his  debt. 
BodstUm  T.  WUkine,  20  D.  847. 

The  measure  of  damages  for  aa  officer's 
failure  to  sell  nnder  an  execution  is  the 
benefit  the  plaintiff  would  hare  deriTod  from 
sale  of  the  property  had  it  been  sold.  Potto 
T.  Com,,  20  D.  213. 

The  measure  of  damages  in  an  action 
against  a  sheriff  and  his  sureties  upon  bis 
official  bond  is  the  loss  suffered  by  the 
party  by  reason  of  the  breach  of  the  condi- 
tion of  the  bond.  Perkme  r.  Giles,  33  D. 
249. 

The  amount  of  the  debt  is  not  necessarily 
the  damages  which  a  creditor  sustains  by  the 
sheriff's  permitting  a  debtor  in  execution  to 
escape.     lb. 

The  measure  of  damages  ia  an  action 
•gainst  a  oonstable  for  a  false  return  is  the 
?alne  of  the  property,  when  tnch  value  is 


DAMAOBS^  H,  ± 
Deelsloiie  and  Amerleaa  Boporte, 

not  equal  to  the  amount  of  ihm  debt    Gbrw 
•on  T.  ffuiU,  63  D.  668. 

The  measure  of  damages  in  aa  aetioa  by  a 
defendant  in  execution  against  th*  ahen^ 
for  irregularities  in  the  sale  of  his  piM»erty, 
are  such  damages  as  are  the  natnral  and  l^al 
consequence  of  the  irregularities  *MMi*pi^««^ 
of.  He  cannot  fix  the  measure  of  hu  dan^ 
agee  by  making  a  Toluntary  payment  to  the 
purchaser  to  recoTor  the  property.  Jhmoam 
▼.  Matne^,  77  D.  676. 

The  damages  in  an  action  against  a  siheriff 
for  failure  to  make  a  sufficient  levy  are  not 
necessarily  the  full  amount  due  on  the  judc- 
ment;  for  the  debt  may  still  be  oolleetible 
from  the  defendant;  but  they  should  be  oos^ 
menaurate  only  to  the  injury.  Fremek  t. 
Snyder,  83  D.  193. 

89.  BepIeiTin.* — The  measure  of  dam- 
aces  is  the  same  ia  replevin  aa  in  teorer. 
WaahingUm  Itu,  Co.  ▼.  Webeter,  16  R.  462. 

A  defendant  in  replevin,  who  makes  good 
his  title,  is  entitled  to  damages  for  the  inter- 
ruption of  his  possession,  the  loos  of  the  use 
of  the  goods,  and  for  their  deterioration;  but 
damagee  arising  /from  the  Ices  of  customets 
are  too  indefinite,  remote^  and  oontingeat  te 
be  allowable.    lb. 

In  replevin  of  property  having  a  asahls 
value  (as  a  horse),  the  value  of  its  nee,  during 
the  time  of  detention,  is  a  proper  item  of 
damages.  AUen  v.  Fox,  10  IL  641;  Yoaidk 
V.  Kingsbury,  22  R.  282. 

The  Revised  Statutes  of  Maine^  ekaptsr 
96,  section  11,  provide  that  "if  it  appeals 
that  the  defendant "  in  replevin  "  ia  entitled 
to  a  return  of  the  goods,  he  shall  have  judg- 
ment and  a  writ  of  return,  aooordinftly,  wiUi 
damages  for  the  taking,  and  eoata.  HM^ 
that  uie  measure  of  damages  to  the  defend- 
ant was  the  value  of  the  property  at  the 
time  of  the  taking,  with  interest,  and  any 
special  damage  resulting  from  the  taking 
and  detention;  and  that  the  defendant  was 
entitled  to  have  the  damages  sssnsmnd,  up  to 
the  time  of  the  trial  at  nin  jprna  by  the  jury. 
Washington  lee  Co,  v.  Webster,  16  R.  462. 

40.  Tre0paaa.t  —  1.  Oemerai  ruies,  — 
Damages  are  recoverable  up  to  the  iaanance 
of  the  writ,  and  not  to  the  filing  of  the  dec- 
laration, and  the  eontimuusdo  until  tfao  filing 
of  the  declaration  is  ill.  Lang/brd  ▼.  Owsiew, 
4  D.  699. 

In  trespass,  damages  are  not  always  to  be 
measured  by  the  actual  cost  of  the  thing  in- 
jured or  destroyed.  The  whole  loos  sos- 
tained  is  to  be  taken  into  view,  and  this 
depends  upon  its  uses,  its  profits,  the  par- 
ticular season  or  tims  or  occasion  of  the  in- 
jury done,  and  the  benefits  or  advantages 
lost  thereby.    Post  ▼.  Munn,  7  D-  670, 

*  Measure  of  damages  In  action  of  replevla.  tss 
note,  22  R.  284-287. 

t  Measare  of  damages  In  trespass  or  trover  tar 
property  taken  hj  mistake,  see  note.  9S  B.  770. 

Measure  of  damages  for  cuttinK  and  eanytsf 
away  timber,  see  nolSbtf  ft.  MO-KL 
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U  d&ma^as  of  which  ao  injiirioiu  ael 
the  efficient  eaote,  and  for  which  plain- 
is  entitled  to  rcooTcr  in  any  form,  may 
recovered  in  tretpau,  although,  in  point 
iime,  each  damage  did  not  ocoor  till  soma 
le  after  the  act  was  oommitted.  DkUnmm 
Boyie,  28  D.  281. 

Che  laur  implies  damage  from  a  wrongful 
Ling  of  the  property  of  another,  and  al- 
^ugh  the  property  had  no  pecuniary  value, 
d  the  owner  in  fact  suffered  no  sensible 
mage,  he  is  entitled  to  recover  some  dam- 
es. If  the  trespass  was  accompanied  by 
roamatances  of  aggravation,  exemplary 
kinagea,  or  smart-money,  may  be  assessed 
f  the  jury.  Parker  v.  Mite,  62  D.  776. 
But  where  special  damages  are  not 
aimed,  he  can  recover  only  such  damages  as 
re  not  i»iily  the  natural  and  proximate  resnlt» 
at  also  the  necessary  result  of  the  act  com- 
ained  ot  Peahine  v.  Sheppermm,  94  D.  468. 
Trespass  cannot  be  sustained  to  recover 
iamagea  for  consequential  injuries;  it  is 
leceasary  to  the  maintenance  ot  this  action 
hat  the  injury  should  immediately  have 
bllowed  the  act  complained  ol.  Dodeom  ▼. 
Mock,  32  D.  677. 

Injury  to  plaintiff's  rsputation  may  be 
averred  and  proved  by  him  in  an  action  of 
trespass  vi  et  armie  for  unlawfully  entering 
his  house  under  the  pretense  of  searching 
for  stolen  goods.    Anonifmom,  12  D.  81. 

Wounded  feelings  of  a  parent  suina  for  an 

assault  upon  his  child,  in  trespsss,  for  loss 

of  service,  cannot  be  o(msidered  m  estimating 

the  damages.     Oowden  v.  Wright,  35  D.  633. 

2.  /(/iM<raliofi«.-»The  measure  of  damages 

in  trespass  for  catting  grass  and  seUins  it  on 

execution  against  a  debtor,  without  lawful 

authority,  is  the  value  of  the  grass  after  it  is 

converted  into  hay,  without  any  deduction 

for  the  expense  of  curing  it,  where  that 

expense  ii  ududed  in  the  costs  taxed  and 

collected   on  the   execution.    Btn^canm  ▼• 

S^'omta,  89  D.  384. 

The  measure  of  damages  in  an  action  of  tres- 
pass, for  taking  and  selling  the  personal  prop- 
erty of  one  person,  under  an  execution  against 
another,  is  the  value  of  the  owner's  interest 
hi  the  property  sold.  Roue  v.  Simry,  44  D.  121. 
The  messure  of  damages  in  trespass  de 
horn  oiporiatiM,  where  the  landlord  and  ten- 
ant are  tenants  in  common  of  certain  prop- 
erty, and  where  the  tenant  has  tsJien  the 
whole,  is  the  value  of  the  landlord's  share, 
and  compensation  for  all  that  be  loses  by 
the  operation  of  the  wrong  and  consequent 
jndgmsnti  which  vests  the  property  in  the 
treroaassr,  and  ordinarily  no  more.    Damek 
V.  ^roiON,  09  D.  605. 

The  measure  of  damages  for  forcibly 
breaking  mto  plaintiff's  store,  pnttin|(  him 
in  few,  sad  taking  away  ius  goods,  is  the 
▼ilae  ol  the  goods,  with  legal  interest 
thereon  from  the  time  of  takins,  and  exem- 
pUiy  4s8Mgai  for  the  bfsaking  into  his 


store,  the  threatening  of  his  life,  and  the 
injury  to  his  business.  Freidenkmi  ▼•  JU* 
muncUon,  88  D.  141. 

In  trespass  for  placing  dirt  upon  plain- 
tifi*s  lot,  he  is  entitled  to  nominal  damaees, 
although  the  lot  was  benefited  thereby,  hut 
he  cannot  recover  as  damagss  what  it  would 
cost  to  remove  the  dirt.  Whether  the 
placing  of  the  dirt  on  the  lot  was  a  benefit 
to  it  is  for  the  jnrv  to  determine,  with  refer- 
ence to  the  use  for  which  the  plaintiff  in* 
tended  the  lot,  if  that  be  shown.  Murpkiftm 
Fond  du  Lac,  99  D.  181. 

The  jury  are  at  liberty  to  applv  their  gen- 
eral knowledge  in  determining  the  question 
whether  an  increase  of  frontase  is  a  benefit 
adding  to  the  value  of  a  lot.    7b. 

The  measure  of  damages  for  mining  eoal 
on  another's  land  by  mistake,  and  oarrying 
it  away,  is  the  fair  value  of  the  ooal  in  its 
place  Mfore  being  mined,  and  such  injury  to 
the  land  as  the  mining  may  have  caused. 
Foreyth  v.  H^e/^  80  D.  617;  Coal  Creek  Mm- 
ImgetcCo^Y.  Moeee,  54  R.  415. 

In  trespass  for  dig^ng  and  carrying  away 
coal  from  the  plaintiff's  land,  the  measure  of 
damage  is  the  value  of  the  coal  after  it  was 
severed  and  before  it  was  carried  out  of  the 
mine.  Barton  Coal  Co,  v.  Cox,  17  R.  525; 
Avon  Blaen  Coal  Co,  v.  MeOuUoh,  43  K  560; 
Franklin  Coal  Co.  v.  McMillan,  33  R.  28a 

Such  measure  of  damages  is  the  value  of 
the  ooal  at  the  mouth  of  the  pit  or  shaft,  less 
the  cost  of  carriage  from  the  bed  thither, 
butsllowing  nothing  for  digging,  separating^ 
breaking,  or  other  acts  necessary  to  render 
it  marketable.  McLean  County  Coal  Co.  v. 
Lennon,  33  R.  64;  lUhme  etc  R  JL  Co,  w. 
Cgle,  25  R.  342. 

Defendant  unintentionally  trespassed  ^VOtL 
plaintiff's  mine,  and  converted  his  ore.  The 
court  instructed  the  jury  not  to  allow  de- 
fendant the  necessary  cost  of  mining  the  ore. 
Held,  error.    Waters  v.  Steveneon,  29  R.  293. 

Such  measure  of  damages  is  the  value  at 
the  mouth  of  the  shaft,  less  the  cost  of  sev- 
ering and  raising.  Auetin  ▼•  Huntnille  etc. 
Mining  Co.,  37  R.  446. 

In  trespass  quare  clauemn  /regit,  and  for 
cutting  down  and  carrying  away  trees,  the 
measure  of  damages  is  tiie  amount  of  injury 
which  the  plaintiff  suffered  from  the  whole 
trespass  taken  as  a  continuous  act;  the  in- 
creased value  of  the  trees,  occasioned  by  the 
labor  of  the  defendant  in  converting  them 
into  timber,  is  not  to  be  included.  Foote  v. 
Merrill,  20  R.  151;  JRaUteag  Co.  v.  Htitehint, 
30  R.  629;  Tilden  v.  Johnaon,  36  R.  769. 

41.  Txi>Ter.* — In  trover,  the  measars 

*  Measure  of  damages  in  trover,  see  note,  U  D. 
626-^28. 

Measnre  of  dsma^ee  fn  action  of  trover  where 
value  of  property  has  been  increased  by  act  of 
wronff-doer.  see  notes,  24  D.  70-«8;  »  R.  282-286; 
64  R.  421-428. 

Measure  of  damages  In  trover  when  owner  of 
special  intersst  U  pSalntiff,  see  note,tt  0.e75-«a 
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of  daoMfis  ia  th«  Talna  of  the  property  at 
the  time  of  the  oonTersion,  with  interest  to 
the  daW  «rf  the  trial.  Sanden  ▼.  Vance,  18 
D.  167;  Orf^cnfitld  Bank  v.  LeamU,  28  D.  268; 
CofiMor  T.  Uillitr,  73  D.  105;  Dixon  ▼.  Ccdd- 
well,  86  D.  487:  8turge$  v.  JTet^  11  R.  28; 
Jngnun  ▼.  Rankm,  32  R,  762;  Skinner  ▼. 
iViifi^,  45  R.  1;  ilyret  t.  Bvbbard,  68  R. 
361.  Unlen  there  are  special  circnmstanceB 
which  require  a  dififerent  measure  of  dam- 
ages to  M  applied.  Bipleif  ▼.  DawUf  90  D. 
262. 

The  measure  of  damages  in  action  for  oon- 
Tersion of  grain  is  the  market  yalne  of  ordi- 
nary merchantable  grain  of  the  kind  alleged 
to  have  been  oonTorted.  Cfriswold  r.  Haven, 
82  D.  380. 

Prima  faeie,  the  measure  of  damages  for 
conrersion  of  a  promissory  note  is  the  amount 
which  the  maker  of  the  note  agreed  to  pay, 
and  interest.  But  the  defendant  in  snch  ac- 
tion may  prove  the  insolvency  of  the  maker, 
and  thereoy  lessen  the  damages.  Potter  v. 
MerthanW  Bank,  86  D.  273. 

Conversion  of  an  unindorsed  certificate  of 
stock  is  not  a  conversion  of  the  stock  itself, 
and  justifies  only  nominal  damages.  Daggett 
▼.  ifame,  51  R.  91. 

Damages  are  reooverable  for  time  and 
money  spent  In  searching  for  property 
wrongfully  taken.  Bennett  r,  Loehoood,  32 
D.  532. 

The  return  of  property,  for  a  conversion 
of  which  an  action  has  been  brought  by  the 
owner,  and  a  receipt  of  it  bv  him,  will  go  to 
mitigate  the  damages;  bnt  if  such  return  has 
been  effected  hj  the  payment  of  a  reward  by 
such  owner,  this  amount,  with  interest  from 
the  tin&e  of  payment,  is  to  be  deducted  from 
the  property  restored.  OrtenfieH  Bank  v. 
LeaviU,  28  D.  268. 

In  an  action  by  owner  of  goods  against 
tortious  possessors  thereof,  as  consignees  or 
brokers,  the  measure  of  damages  is  the  net 
proceeds  of  the  sales  of  said  goods.  In  such 
action,  the  defendants  need  not  set  up  in 
their  answer  their  claim  to  oommissions  and 
disbursements,  either  as  new  matter  or  bv 
way  of  set-off,  in  order  to  have  them  allowea. 
Luberi  v.  CJiauvUeau,  58  D.  415. 

The  measure  of  dama^  in  an  action  to 
recover  bailedepropertv  is  the  value  of  it  at 
the  time  of  demand  and  refusal  to  redeliver. 
PribbU  V.  Kent,  71  D.  327. 

The  measure  of  damages,  where  bailee 
pledges  another's  property,  is  the  value  of 
the  property  at  the  time  of  the  conversion. 
ThraU  T.  Lathrop,  83  D.  306. 

In  trover  against  a  bank,  after  its  reor- 
ganization as  a  national  bank,  for  the  value 
of  special  deposits  in  coin,  made  prior  thereto, 
the  measure  of  damages  is  the  valae  of  the 
coin  at  the  date  of  its  conversion,  with  inter- 
est thereon.  Cqfnf  r,  Naikmal  Bank,  2  R. 
488. 

Where  A  hroksr  porohases  stocks  for  a  cus- 


tomer, subject  to  the  customer's  order,  sal 
wrongfully  converts  them  to  his  own  nse,  ths 
measure  of  damages  is  the  market  value  <d 
the  stocks  at  the  time  of  convrsi— ,  Brem^ 
tier  V.  Van  Liew,  59  R  823. 

One  who  recovered  possession  of  lands  by 
ejectment  replevied  tne  erops  grown  and 
harveated  before  the  judgment.  In  aaae- 
tion  by  tho  one  ejected  to  recover  their 
value,  —  held,  that  the  measnro  of  damagt 
waa  the  highest  market  value  within  a  rea- 
sonable time  after  the  propertT  was  taken, 
with  interest  computed  from  the  time  sack 
value  waa  estimated.    Poffe  ▼•  Fmrier,  t  K 
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42.  General  principles  of 
ment.  —  Party  injured  is  entitled  to  recover 
for  all  damages  previous  to  trial  whenever  it 
can  be  shown  that  the  injury  is  oontinnoos 
in  its  nature.     PtiekeU  v.  SmUh^  53  D.  686. 

Damages  are  to  be  aawoswed  by  the  jiuy 
under  authority  of  the  courts  and  not  by  the 
court  independently  of  the  jury,  in  all  caaes 
aounding  m  damagea.  In  all  inatanoea  of 
vindictive  damagea,  or  where  there  is  ae 
rule  of  law  regulating  the  asseasment  ef 
damages,  the  judgoient  of  the  jury,  and  not 
the  opinion  of  the  court,  is  to  gsvsm.  M^ 
Oof  V.  Lemon,  70  D.  246. 

Assessment  by  jury  of  more  damages  thaa 
evidence  warrants  on  an  inquisition  in  trover 
ia  no  more  than  ground  for  a  new  triaL  It  ia 
no  ground  for  striking  out  a  judgment  ren- 
dered thereon  for  fraud,  deoeit^  surprise^  or 
irregularity.  Oreen  v.  ffamUton,  77  U 
295. 

In  an  action  in  one  oountrr  for  a  dehl 
made  payable  in  another,  the  plaintiff  is  en- 
titled to  receive  the  full  snm  necessary  te 
replace  the  money  in  the  country  where  it 
on£[ht  to  have  been  paid,  and  to  this  end  is 
entitled  to  have  the  debt  due  to  him  first 
ascertained  at  the  par  of  exchange  between 
the  two  countries,  and  Uien  to  have  the  rats 
of  exchange  between  those  countries  added 
to  or  subtracted  from  the  amount,  as  the 
caae  may  require,  in  order  to  replace  the 
money  in  the  country  where  it  ought  to  be 
paid.     Marburg  v.  Marburg,  90  D.  84 

Where  foreign  money  or  a  debt  dne  ia 
such  money  is  the  object  of  suit,  its  value 
ahould  be  computed  according  to  the  rata  e( 
exchange  at  the  tame  oi  trial  or  judgment 
lb. 

Debt  merges  In  judgment  recovered  upoa 
it,  in  Maryland,  and  its  spedfio  oharaeier  as 
a  foreign  debt  is  thereby  Icet;  the  judgment 

Sresumptively  ascertains  the  liability  of  the 
ebtor  accor<Ung  to  the  law  of  the  oontrae^ 
and  by  ita  recovery  the  debt  becomes  a  do- 
mestic debt  of  record,  in  all  respects  snbjeet 
to  the  law  of  the  forum.    lb. 

In  an  action  of  trespass  ageinst  ssteial 
defendants,  the  jnry  cannot  assess  daaafBi 
aeverally  against  them.    AL  Lom$  eie.  M,  A 


•  Indax  to  Kot«a  fai 
South,  92  D.  103;  Bevin  t.  Lmguard, 

error  canaed  by  An  instruction  that  the 
may  aasoM  damages  severally  against 
kl  defendants  in  trespass  is  onred  by 
itry  of  a  noUe  proBcqui,  before  judgment 
the  verdict,  against  all  the  defendants 
ae,  and  taking  judgment  against  him 
SL  Lom  etc  R,  H.  Co.  v.  South,  92 
);  HoUey  ▼.  Mix,  20  D.  702. 
Bules  for  estimating  dcunsges. 
nages  beyond  the  amount  stated  in 
tmplaint  cannot  be  allowed.  Fish  ▼. 
,  47  D.  264. 

.  case  where  the  plaintifi^  in  an  action 
.mages  on  the  covenant  of  warranty, 
Q  eviction,  recovered  from  the  plaintiff 
ctment  a  certain  sum  for  improve- 
that  sum  will  be  deducted  from  the 
)f  the  land  in  assessment  of  damages, 
y.  Shumway,  1  D.  704. 
jury,  in  estimating  the  damages  that 
Multed  from  the  destruction  of  4>rop- 
hould  be  guided  by  the  value  of  that 
ty,  and  in  ascertaining  that  value  one 
m  would  be,  what  the  property  would 
th  to  a  person  who  wished  to  pur- 
)roperty  of  that  description.  So  the 
light  be  determined  by  ascertaining 
would  rent  for.  Johnaon  ▼.  FarwtU, 
03. 

1  there  are  different  modes  of  measur- 
tages  resulting  from  a  tort,  depending 
iircumstances,  the  only  proper  way  is 
all  the  eridence,  and  then  to  instruct 
r,  according  to  the  nature  of  the  case, 
extent  of  the  injury  is  also  a  fact  for 
\     Seefy  ▼.  Alden,  100  D.  642. 

action  for  injury  to  laud  from  de- 
'  sawdusty  defendant  is  liable  only  for 
>3it  made  by  him;  if  others  have  con- 
,  to  the  deposit,  he  cannot  be  held 
>r  their  injury,  but  his  deposit  must 
ated  by  the  best  proof  the  nature  of 
affords,  and  his  liability  ascertained 
giy.    lb. 

lode  of  aacertaming  damages  in  an 
•n  the  case  for  injury  to  plaintiff's 
1  for  pollution  of  the  water  thereof, 
of\t.  Ottawa  Oa$  Light  Co,  r.  Ora- 
D.  263. 

>ouble  and  treble  damages.  — 
er  of  the  court  to  increase  damages, 
tm  vfilneris,  in  cases  of  mayhem,  doea 
i  in  8outh  Carolina,  however  such 
lay  have   existed  at  common  law. 

Lemon,  70  D.  246. 
a.  subjected  to  double  damages  for 
!e  ia  leaving  a  street  in  a  dangerous 
can,  in  an  action  against  another, 
neglect  the  street  was  so  left,  re- 
sale damages  only,  without  including 
for  the  costs  incurred  by  the  town 
ion  against  it.     Lowell  y.  Boston  etc 

,  .34  5.  3a 

te  allowing  double  damages  to  the 
I  ▲.  D.  R.-0I 
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owner  of  stock  killed  on  a  railroad  through 
the  neglect  of  the  company  to  maintain  the 
required  fences,  is  penal  m  its  nature,  and 
oonstitutionaL  Barnett  y.  Atlantic  etc  B.  R» 
Co.,  30  R.  773;  Cairo  etc  B.  B.  Co.  v.  Peo- 
ples, 34  R.  112;  Little  Bock  etc  B'y  Cc  v. 
Payne,  34  R.  55;  Humes  t.  Missouri  Pac{/ic 
By  Co.,  62  R.  369. 

Treble  damages  can  be  recovered  for  tres- 
pass on  timber  lands,  only  when  the  act  was 
done  knowingly  and  willfully.  If  done  by 
mistake  or  accident,  recovery  can  be  bad 
only  for  the  value  of  the  injury  actually  sus- 
tained.   Batcltelder  v.  Kel^,  34  D.  174. 

Treble  damages  cannot  be  recovered  for 
hauling  away  timber  out  by  mistake  on 
another's  land,  even  if  done  after  the  mistake 
was  discovered.     lb. 

A  declaration  in  trespass  containing  two 
counts,  one  at  the  common  law,  which  allows 
single  damages,  and  the  other  under  the 
statute  of  February  25,  1835,  which  allows 
treble  damages,  and  the  jury  finding  a  gen- 
eral verdict,  the  judgment  will  not  be  ar- 
rested, but  the  court  will  presume  that  such 
Yerdict  is  only  for  single  oamages,  and  it  is 
the  province  of  the  court  to  double  or  treble 
the  damages.     Cooper  v.  Maupin,  35  D.  456. 

46.  When  interest  may  be  added.  — 
In  actions  of  trespass  for  taking  the  goods  of 
the  plaintiff,  as  well  as  in  trover,  the  jury  at 
their  discretion  may  allow,  besides  the  value 
of  the  goods  at  the  time  of  the  trespass, 
interest  on  the  amount  from  that  time  to  the 
judgment,  by  way  of  damages.  BeaJs  y. 
Guernsey,  5  D.  348. 

A  statute  ^ving  fourfold  interest  by  way 
of  damages  is  penal  in  its  character;  but 
where  the  damages  are  given  to  the  party 
injured,  who  seeks  recovery  of  a  just  debt  to 
which  the  increased  damages  are  made  an 
incident,  such  action  is  not  properly  to  be 
regarded  as  a  penal  one.  Palmer  v.  York 
Bank,  36  D.  710. 

Where  a  statute  gives  penal  damaffes  to 
party  injured,  in  a  case  where  he  had  before 
a  remedy  at  common  law,  if  he  claim  such 
damages,  he  must  do  so  by  a  reference  to  the 
statute.     Ih. 

46.  What  may  be  shown  in  aggrava- 
tion. — In  an  action  on  the  case  for  an  injury 
to  personal  property,  the  fraudulent  and 
malicious  motives  of  the  defendant,  in  per- 
petrating the  injury,  may  l>e  taken  into  con- 
sideration in  estimating  the  damages.  Mer* 
riUi  Y.  Tariff  M/g,  Co.,  27  D.  682. 

Rule  of  damages  in  trespass  and  case  is  the 
same,  in  this  respect.     lb. 

The  mere  introduction  of  evidence  in  de- 
fense of  an  action  of  trespass  cannot  be  con- 
sidered in  aggregation  of  damages,  no  matter 
for  what  purpose  it  was  offered.  Taber  r. 
hutson,  61  D.  96. 

In  an  action  for  general  damages  arising 
directly  from  a  grievance  complained  of,  and 
as  the  necessary  effect  of  the  wron^  the  lav 
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presumes  damages  to  hare  accrued  from  the 
wrong,  and  it  is  not  necessary  to  state  the 
particular  circumstances  of  aggravation  in 
the  declaration.  Consequently,  in  an  action 
against  a  common  carrier  for  a  violation  of 
his  duty  in  not  stopping  at  a  station  for  pas- 
sengers, plain tiflf,  who  was  injured  thereby, 
ma^  show  in  aggravation  of  his  damage  the 
delicate  state  of  his  health,  whereby  the 
wrongful  act  of  the  defendant  operated  with 
peculiar  distress  upon  him,  without  alleging 
it  in  his  deolaration.  Beim  v.  McCcutgmn, 
66  D.  588. 

Evidence  is  admissible  to  prove,  by  way 
•f  enhancing  damages,  the  probable  expense 
of  the  litigation  in  attorney's  fees.  New 
Orleani  tic  R,  R.  Co,  v.  AlUmtton,  75  D. 
98. 

The  jury  have  a  right  to  give  damages  in 
(proportion  to  the  circumstances  of  aggrava* 
tion  and  outrage,  in  order  to  secure  to  the 
party  injured  full  reparation  and  amends. 
Ptshine  v.  ShepperBon,  94  D.  468. 

When  the  trespass  complained  of  is  ao- 
oompanied  by  circumstances  of  aggravation, 
the^  may  be  proved  under  the  general  alle- 

gation  of  aUa  enormia,  without  further  speci- 
cation,  when  they  do  not  afford  a  substantial 
ground  of  action.    lb. 

Action  against  a  railroad  company  to  re- 
cover damages  for  injuries  to  plaintiff  caused 
by  the  negligence  of  its  servants.  Held, 
thut  evidence  that  the  servant  was  drunk  at 
the  time,  and  that  he  was  of  intemperate 
habits,  which  were  known  to  the  agent  of 
the  company  having  power  to  emplov  and 
discharge  such  servants,  was  admissible  in 
M^ravation  of  damages.  Ckghom  v.  New 
fork  eie,  R.  R.  Co.,  15  R.  375. 

In  an  action  where  punitive  damages  may 
be  allowed,  evidence  of  the  defendant's  pe- 
cuniary ability  is  admissible.  Hayner  t. 
Cowden,  22  R.  303.  • 

47.  What  may  be  shown  in  miti- 
gation —  Actions  on  contracts.  —  A  ven- 
dee may  show  in  mitigation  of  damages  that 
the  property  was  not  as  represented,  and 
that  the  representation  was  fraudulent^  on 
proper  notice  thereof,  in  an  action  for  the 
consideration  or  on  the  security.  Burton  v. 
Stfwart,  28  D.  692. 

Defect  in  the  consideration  may  be  given 
in  evidence  in  diminution  of  damages  where 
fraud  enters  into  the  transaction.  Peden  v. 
Moore,  21  D.  649. 

The  measure  of  damages  for  breach  of 
contract  to  furnish  freight  to  be  transported 
by  the  plaintiff  for  a  stipulated  sum  is  the 
actual  loss  to  the  plaintiff,  and  not  the  con- 
tract price,  and  the  defendant  may  reduce 
the  damages  by  showing  that  the  plaintiff 
received  freight  from  others,  in  lieu  of  that 
which  the  defendant  faile<i  to  furnish,  or  by 
proving  in  any  other  way  that  the  injury 

*  Measure  of  damages  as  affected  by  pecuniary 
sireumstances  of  parties,  see  note,  67  D.  66;H)6& 
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was  leas  than  tiie  contnct  pries.    Aomissv. 
ComHoek,  84  D.  262. 

Damages  reeoverabls  for  the  loss  of  esi^ 
tun  trees  cannot  be  rednoed  by  showing 
that  they  were  intended  to  be  kept  In  a  nur^ 
scry  for  sale  the  ensuing  year,  and  that  it 
has  since  been  ascertained  that  such  trees 
were  of  no  intrinsic  value,  and  if  so  kept^  that 
they  would  not  have  proved  valuable,  there 
being,  however,  no  latent  or  other  defect  ia 
the  trees.    Smith  t.  Or^Uh,  38  D.  639. 

After  default  in  an  action  of  covenaott  de- 
fendant may  introduce  evidence  tending  ts 
prove  an  adjustment  or  payment  of  the  ws- 
ages.     WilUon  v.  WUUon,  57  D.  320. 

Payments  by  grantor  to  grantee  oo  ac- 
count of  breaches  of  covenants  are  admisri- 
ble  in  mitigation  of  damages,  under  a  plea 
by  the  erantor  that  he  has  kept  and  per^ 
formed  his  covenants.  Ferrit  v.  Mother,  69 
D.  192. 

In  assessing  damages  upon  defanlt,  evi- 
dence which  would  defeat  the  action  cannot 
be  given  by  the  defendant,  but  only  sach  as 
tends  to  reduce  the  damage.  The  defaalt 
admits  every  material  allegation  in  the  de»> 
laration,  and  leaves  nothing  but  the  assss^ 
ment  of  damages  to  be  determined.  Cook  v. 
Skelton,  71  D.  260. 

A  party  cannot  claim  exemption  from  li^ 
bility  for  his  debt  or  contract,  or  redaoe  the 
amount  of  recovery,  on  the  ground  that 
some  other  person,  who  is  a  stranger  to  him, 
and  not  liable  on  the  same  obligation,  has, 
under  a  mistake  of  law  or  fact,  paid  and  in- 
demnified the  debt  or  obligatioii.  State  v. 
Bishop,  87  D.  60S. 

48.  actions  in  tort.  —  1.  What  k 

ctdmissible.  —  In  mitigation  of  punitory  dam- 
ages, it  may  be  shown  that  defendant  has 
been  convicted  and  punished  for  the  same 
offense  in  a  criminal  action.  Swkhwkk  v. 
Ward,  75  D.  453. 

In  trespass  for  an  assault  and  battery,  the 
fact  that  defendant  has  been  tried  in  a  crimi- 
nd  proceeding  for  the  same  act  ia  no  bar  to 
or  mitigation  of  exemplary  damages;  but 
plaintifirs  expenses  in  the  suit,  not  taxable 
costs,  are  not  proper  items  of  such  damages. 
Hoadley  v.  Watmm,  12  R.  197. 

Defendant  may  introduce  evidence  to 
prove  contributory  negligence  of  plaintifl!^ 
for  the  purpose  of  reducing  the  damages  to 
a  nominal  sum,  upon  a  hearing  in  damages, 
after  the  overrulmg  of  the  defendant's  de- 
murrer to  a  declaration  charging  an  injury 
by  his  negligence.  DaSiy  v.  New  York  etc. 
R.  R  Co.,  87  D.  176. 

In  an  action  to  recorer  damages  for  an  in- 
jury caused  by  defendant's  negligence,  plain- 
tiff claimed  damages  for  being  disabled  te 
practice  his  profession  as  a  physician.  HekL, 
that  defendant  might  introduce  evidence  as 
to  his  professional  reputation  and  as  to  the 
unlawmlness  of  his  practice.  Jaeqmee  v. 
Bridgeport  fforee  R,  R,  Co.,  19  U.  48k 
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Plaintiff  wu  ejected  from  defendaat'i  can 
for  non-payment  of  fare,  after  he  had  ten- 
dered what  he  claimed,  and  what  was  after- 
ward held  by  the  court^  to  be  the  legal  fare. 
On  the  trial  defendant  offered  evidence  of 
plaintiff's  declarations,  snbeequent  to  the 
ejectment,  that  he  took  passage  in  order  to 
test  the  question  of  fares,  and  expecting  to 
be  ejected  and  to  make  money  out  of  the 
transaction.  Hdd,  that  the  evidence  was 
admissible,  and  snch  facts  beins  shown, 
plaintiff  was  not  entitled  to  exemplary  dam- 
ages. Omemnati  tic  R,  B.  Co.  t.  Cole,  23  R. 
729. 

In  an  action  for  a  personal  injury,  where 
exemplary  damages  are  improper,  evidence 
of  loss  of  wages  having  been  given,  evidence 
is  competent  to  show  &at  the  employer  paid 
the  plaintiff's  wages  while  he  was  disabled. 
DriAwaUr  v.  Dinamort,  36  R.  624. 

Where  a  factor  pledges  the  goods  of  his 
principal  for  his  own  debt  to  an  innocent 
pledgee,  the  principal's  recovery  mnst  be 
rednoed  by  the  amount  due  from  him  to  the 
factor.     Fim  NaL  Bank  v.  Boyce,  39  R.  198. 

Where  a  master  in  a  fit  of  passion  assaults 
bis  servant  for  a  dear  neglect  of  duty,  the 
•ireumstanoes  may  be  considered  in  mitiga- 
tion of  damages.  Ward  r,  Bkukwood,  48 
R.41. 

2.  Wha$  U  iiMuimlitMe.  —  Evidence  in 
mitigation  of  damaffes,  in  an  action  of  tres- 
pass, that  oertain  nouses,  for  the  destruc- 
tion of  which  the  action  was  brought,  were 
houses  of  ill-fame,  is  inadmissible.  Johnton 
▼.  Farweik  22  D.  203. 

In  an  action  to  recover  for  the  conversion 
of  wheats  the  defendant  is  not  entitled  to 
prove  the  value  of  his  own  lab<^  in  harvest- 
mg  and  thrashing  the  crop,  for  the  purpose 
of  reducing  the  damages.  BtiU  v.  Vtre^  5 
R.  189. 

In  an  action  against  a  town  to  recover  for 

Sersonal  injuries  sustained  in  consequence  of 
efects  in  a  highway,  the  town  is  not  entitled 
to  have  the  proceeds  of  an  accident  insurance 
policy  of  plaintiff  deducted  from  the  amount 
of  damages.  Harding  v.  Town  of  Town- 
§kend,  6  R.  304.  See  also  Clark  v.  WUson,  4 
R.  632. 

Where  buildings  are  burned  through  the 
negligence  of  another,  the  owner*s  recovery 
is  not  subject  to  diminution  on  account  of 
insurance  thereon.  Cunningham  v.  Evans- 
wOkeU.  R.R.  Co.,  52  R.  683. 

Where  one  has  been  personally  injured  by 
the  negligence  of  another,  without  fault  on 
his  own  part,  and  employs  a  reputable  phyai- 
oiao,  his  recovery  of  actual  damages  may  j 
not  be  diminished  by  the  physician's  mistake 
•r  negleotb     Loeaer  v.  Humphrey,  52  R.  86. 

49.  Bxecution  of  wnto  of  inquiry. 
—  Upon  default,  a  writ  of  inquiry  issues  to 
assess  damages,  which  the  sheriff  may  exe- 
eate  by  summoning  a  jury  from  the  regular 
panel,  or  from  by-stander%  and  having  the 


damages  assessed  by  them  either  in  the  pr 
ence  of  the  court  or  before  himself.     AStna 
Int.  Co.  r.  Pkelpa,  81  D.  217. 

A  defendant  suffering  a  default  cannot 
except  to  testimony  taken  on  the  inquest,  but 
may  cross-examine  witnesses.  Morton  v. 
Bailey,  27  D.  767. 

The  admission  of  evidence  not  objected  to 
on  an  inquisition  of  damages  is  no  ground 
for  striking  out  the  judgment  thereon.  The 
party  must  object  when  the  evidence  is 
offered,  and  his  absence  does  not  vary  the 
principle.     Green  v.  Hamilton,  77  D.  295. 

The  finding  on  an  inquisition  of  damages 
has  same  dignity  and  efficacy  as  a  verdict  on 
issues.  Both  are  based  on  evidence,  and  if 
any  be  improperly  admitted,  the  defendant 
being  absent,  it  is  the  fault  of  the  defendant 
himself  who  is  entitled  to  participate  in  the 
inquiry  at  bar;  and  if  he  absents  nimself,  he 
has  no  better  standing  in  court  afterwards 
than  a  defendant  who  has  defended  the 
cause.    lb. 

50.  Assessment  by  the  derk.  —  As- 
sessment of  damages  by  the  clerk  takes  the 
place  of  the  finding  of  a  jury,  and  is  valid, 
although  the  declaration  has  the  common 
counts  in  addition  to  the  q»ecial  count  upon 
the  obligation  sued  on,  and  the  common 
count  is  not  nol  vroeeeqmed,  Thompaon  v. 
HatkeU,  74  D.  98. 

BAMS. 

Right  to   erect,  see    Mills,   1;   Rttasias 

RlOHTB,   7;  WATSROOUBBia,  7. 

BAKQEBS  OF  THB  SBA  OB 


See  Bills  ot   Lading,  8;    Carrikbs,  fl9i 
IN8UBA.NCS,  120-181. 

DATS. 

Filling  blank  left  for,  see  Bills  avp  Mam^ 

19. 
Of  deeds,  see  Dkbds,  ft. 

DAT. 
Meaning  of,  see  Timi»  6. 

DAYS  OF  GBACB. 

When  allowed,   generally,  see    Bills    akb 

Notes,  16G,  167. 
Effect  of  law  of  place  as  to^  see  Bilu  and 

Notes,  246. 
Giving  notice  of  dishonor  on  last  day,  see 

Bills  and  Notes,  189. 
On  checks,  see  Checks,  15. 
On  coupons,  see  Ck>UPONS,  4b 

DEADLY  WEAPOV. 

Assaults  with,  see  Assault,  36-41. 

Offense  of  carrjring,  see  Conosalsi»  Wsjir- 

ONS. 

DBAF-MT7TES. 
Competency  o^  see  WmiKSSi^  17* 
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DEATH. 

Aotioni  for  negligently  causing,  see  Nkou- 
OSNOJE,  35-44. 

Diasolution  of  partnership  by,  see  Pabtmkb- 
SHIP,  71. 

Effect  of,  to  suspend  limitation,  see  Ldota- 
TiONS  or  Actions,  66. 

Indictment  of  railroad  company  for  caasing, 
see  Railroad  Companibs,  69. 

Measure  of  damages  in  actions  for,  see  Dam- 
AOKS,  36. 

Of  insured,  and  proof  thereof,  see  Insurancb, 
78-^. 

Of  maker  of  note,  when  excuses  demand,  see 
Bills  and  Kotes,  210. 

Of  one  joint  debtor,  effect  of,  see  Joint  Lia- 
bility, 6. 

Of  party,  as  ground  of  abatement,  see  Abats- 
MKNT,  6-8. 

Of  party  entitled  to  judgment,  effect  of,  see 
Judgment;  Dkcrxb,  6. 

Of  party,  issuing  JUri  /aeku  after,  see  Exe- 
cution, 20-22. 

Of  principal  or  agent,  when  terminates 
agency,  see  Agenct,  4,  5. 

Of  purchaser  of   liquor,   damages  for,   see 

iNTOXIOATDfO  LiQUOBS,  22. 

Of  subscribing  witnesses,  proof  of  will  after, 

see  Wills,  51. 
Of  surety,  liability  of  his  estate,  see  Surety- 
ship, 38. 
Of  testator,  when  will  speaks  from  time  of, 

see  Wills,  77. 
Of  trustee,  effect  of,  see  Tbusts,  50. 
Presumptions  as  to  time  of,  see  Eyn>XNGi» 

37. 
Punishment  of,  see  Capital  Punishment. 
Revival    of   suits  abated    by,   see.  Abate- 

ment,  II. 
Stating  time  and  place  of,  in  indictment  for 

murder,  see  Homicide,  22. 
Termination  of  suardianship  by,  see  Guab- 

DiAN  AND  Ward,  8. 
Termination  of  tenancy  by,  see  Landlobd 

AND  Tenant,  8. 
Time  and  place  of,  how  provable,  see  Evi- 

DENCE,  68. 
What  is  a  gift  in  view  of,  see  Guts,  18,  19. 
When  dissolves   attachment^   see  Attach- 

MENT,  84. 
When  excuses  performance  of  contract,  see 

Contracts,  129. 

DE  BENE  ESSE. 

Taking  depositions  de  bene  esse,  see  Deposi- 
tions, L 

DEBT  (AOTION  OF). 

1.  When  it  will  lie.  —  A  qui  tam  form 
of  action  is  not  necessary,  but  debt  is  the 
proper  remedy  to  recover  a  penalty,  where 
one  is  prescribed  by  statute,  —  one  half  to  go 
to  the  informer,  aud  the  other  half  to  the 
use  of  the  party  aggrieved,  and  where  the 
plaintiff  is  both  the  informer  and  the  ag- 
grieved.    Lewis  T.  Skin,  60  D.  177. 


It  is  the  only  proper  action  on  a  canclesiTf 
record.  On  a  reoord,  prima  fade  evidsnes 
of  liabili^,  assmnpsii,  or  debt  will  Ue.  Wi^ 
Mams  ▼.  Preston,  20  D.  179. 

Debi  has  been  held  to  be  the  proper /orm  ^ 
aetton:  Upon  a  decree  against  aa  absent  de- 
fendant within  the  time  during  which  it 
might  be  opened.  Williams  t.  Preston,  29  D. 
179. 

On  a  judgment,  after  expiratioa  of  Oe 
time  allowea  to  issue  executiaii;  hat  sneh 
action  is  a  waiver  of  the  judgment  lien,  or 
an  admission  that  it  does  not  eziatb  Coombs 
V.  Jordan,  22  D.  236. 

Upon  a  judgment  after  extent  theceimder, 
where  the  writ  is  void,  whether  for  defiecti 
apparent  upon  its  face,  or  for  defects  <tf  a 
character  to  be  brought  out  only  upon  proof; 
nor  does  it  vary  the  rule,  that  possession  has 
been  taken  under  the  extent^  of  which  thers 
has  been  no  ouster.  Burnham  v.  Cqfiu,  28  D. 
383. 

Upon  a  decree  in  chancery  for  tiis  bahuice 
of  an  account  between  partners.  TkraU  t. 
Waller,  37  D.  592. 

Upon  a  judsment,  after  first  execatien  hss 
been  returned  unsatisfied,  and  within  the 
time  allowed  by  the  statute  for  issaing  aa 
aUas;  the  statutory  provision  giving  the 
plaintiff  the  right  to  ooeroe  the  payment  of 
the  judgment  is  merely  oumulativs^  and  does 
not  take  away  the  common-law  pnvilsgs. 
Kingslwsd  v.  ForreH,  62  D.  232. 

On.  a  simple  contraetb  Norrie  ▼•  Adbool 
Dwtriel,  22  D.  182. 

For  work  and  labor  done.  MeVlttsr  v. 
Beedy,  50  D.  666. 

Against  an  importer,  to  recover  duties  em 
goods  imported  by  hun.  UnUed  Statos  v. 
Murdoch,  89  D.  661. 

2.  When  it  will  not  lia  —The  setien 
of  debt  will  not  lie  on  a  contract  for  the  pay- 
ment of  a  stipulated  sum  in  property.  Sndl 
V.  Kirby,  22  D.  456.  Ncm*  to  recover  the 
amount  of  a  license  for  the  keeping  of  a 
gaming-table,  where  the  license  act  does  not 
provide  for  soch  action.  The  statate  most 
be  strictly  followed,  and  the  only  remedy  is 
by  indictment.  People  v.  Orayerq/i,  56  D.  SSL 

The  remedy  to  creditors  by  bond  and  sp^ 
cialty,  in  an  action  of  debt  against  the  dev- 
isee and  the  heir  who  had  aliened,  w»s  gives 
by  the  statute  of  3  and  4  William  and  Mary, 
chapter  14,  which  remedy  was  extended  ts 
the  colonies  by  the  third  section  of  the  act  ei 
5  George  11.,  and  may  be  considered  as  part 
of  our  common  law.  Tidtnor  v.  Harris,  40 
D.  186. 

Such  statute  did  not  provide  for  tike  inaia> 
tenance  of  an  action  at  law  by  the  creditor 
of  an  estate  against  a  legatee,  to  recover  his 
debt,  and  consequently  no  each  actioo 
be  sustained.    76. 

8.    Declaration.  —  Debt  and 
may  be  joined.    Nonisr.  Sekool  Distrid^^^ 
D.  182. 
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'he  domand  of  intereat  in  the  oommence- 
it  of  the  declaration  ia  nnneceasary,  but 
oruLB  no  valid  objection  to  the  deolaration. 
iley  ▼.  Lindaey,  60  D.  522. 
m  allegation  of  preciae  time  ie  not  essen- 
•  *'  general,  in  actions  on  penal  atatutes. 
.mg  the  act  to  have  been  done  on  any 
after  the  day  first  alleged,  and  before  the 
imenoement  of  the  action,  is  sufficient. 
hart  V.  Adam$,  76  D.  702. 
.  declaration  on  a  penal  statute  may  be 
Qed  in  the  words  of  the  statute;  and 
*efore,  in  debt  to  recover  a  statutory 
a.lty  for  cutting  timber,  the  declaration, 
I  the  words  of  the  statute,  need  not  aver 
:  the  timber  was  cut  willfully,  knowingly, 
1  criminal  negligence.    I  b. 


DBBT  OF  ANOTHER. 

miae  to  pay,  see  ConTRAon,  i5-48; 
GuAiuinT. 

DEBTOB. 

ipeten<7  o^  as  a  witness,  see  WmEasEA, 

41. 

ct  of  legacy  to,  see  Lboaoiks,  IS. 

austing  remedy  against,  see  Criditobb' 

Suit,  3-7;  Guarantt,  23. 

reditor  holding  collateral,  rights  o^  see 

Plbdoi,  eto.,  17. 

ase  of  one  of  several,  see  RsLSiai,  6. 

DEBTOB  AND  OBEDITO&. 

eludes  the  general  nature  and  Incidents  of 
elation  between  debtor  and  creditor.  For  a 
iriew^  of  the  subject,  consult  also  Accord 
^satisfaction;  AssioifMENTfl;  Bamkbdptcy; 
ROMisa;  Inbolvsnct;  Mobtqaom;  Pay- 
':  Flbdos;  Rslsass:  and  the  other  titles 
vlng  the  creation  or  discharge  ol  debts.] 

irationa  o^  aa  evidence,  aee  Bvxdsnoi, 

138. 

B,  their  effect,  and  how  discharged,  see 

Bailmbst,  25-27. 

B  of  evidence  in  suits  between,  see  Bvi- 

[>BMCX,  252. 

also    AOOORD    AND  SATISFACrTION;  PaT- 
MKNT;   KsLKASS. 

The  relatiozi,   generally  consid- 

—  The  court  will  look  behind  the  form 

ecurity,  to  ascertain  the  real  nature  of  a 

WeyniouUi  v.  Sanborn,  80  D.  144. 
lere  a  creditor  draws  an  order  on  his 
r,  upon  which  the  latter  indorses  an 
ment  to  pay  what  may  be  due  after  a 
meat,  the  debtor  is,  after  an  attempt  at 
iiient  has  failed,  justified  in  paying  the 
!  amount  of  the  order,  and  may  recover 
lent  against  the  creditor  for  the  balance 
I  he  paid  over  and  above  the  amount 
to  be  due,  in  an  action  brought  by  the 
or  against  him.  Northrop  v.  Sanborn, 
o3. 

Ri^lits  and  remedies  of  the  cred- 
—  Voluntarily  paying  another's  debt 
lot  constitute  one  the  creditor  of  that 


other;  but  such  payment  is  a  sufficient  oon^ 
sideration  to  support  a  promise  of  repay- 
ment. Price  V.  Towteff,  14  D.  81. 

A  debt  is  not  a  corpus  capable  of  local  posi- 
tion; consequently  it  attaches  to  the  p«rsoa 
of  tiie  creditor,  though  its  payment  is  se- 
cured by  an  hypothecation  upon  immovable 
property,  yewoomer  v.  Oretn,  56  D.  717. 

A  general  creditor  having  no  specific  lien 
on  the  debtor's  propertjr  hu  no  nsht  to  in- 
terfere with  any  disposition  his  debtor  may 
see  fit  to  make  of  it  Hutd  ▼.  iVeU,  57  D. 
365. 

It  is  a  question  of  intention  whether 
charging  goods  to  a  person  receiving  them 
proves  that  creait  was  given  to  him.  oa^ford 
V.  Hmoard,  68  D.  101. 

Creditors  can  work  oat  equities  only 
through  the  rights  of  parties,  where  there 
is  no  &aud.   Rtuk  v.  Vought,  93  D.  769. 

A  debtor  cannot  be  compelled  to  labor  for 
his  creditors,  nor  have  they  a  remedy  against 
hia  personal  efforts.     Ih, 

8.  NoTation,  or  aubstitation  of  debt- 
ors. —  A  creditor  who^  on  receiving  a  new 
note,  surrenders  the  first,  novates  his  debt, 
and  the  sureties  and  an  accommodation  in- 
dorser  on  the  first  note  are  thereby  discharged, 
unless  they  sign  tiie  new  note.  Jforyoa  v. 
Creditors,  20  D.  285. 

To  entitle  the  creditor  to  recover  against 
the  snbstituted  debtor,  it  must  appear  that 
the  creditor  assented  to  the  arrangement, 
and  that  the  original  debt  was  extinguished. 
Butterfield  v.  Hartshorn,  26  D.  741;  Bi/nnemst 
▼.  NegreU,  35  D.  217. 

A  direction  by  a  creditor  for  an  appropria- 
tion of  the  debt  and  assent  <A  the  debtor  is 
all  that  is  necessary  to  constitute  a  legal 
transfer  of  the  debt;  and  neither  the  omission 
nor  neeloct  of  the  debtor  to  enter  the  trans- 
fer in  his  books  could  operate  to  defeat  an 
arrangement  dictated  by  his  creditor  and 
assented  to  by  himself,  Martin  r,  Maner, 
70  D.  223. 

Where  A  owed  B  and  0  owed  A,  the 
amounts  in  each  case  being  fixed,  and  that 
of  C  s  debt  to  A  exceeding  that  of  A  to  B, 
an  agreement,  to  which  the  three  were  par- 
ties, that  C  should  be  B*s  debtor  in  place  of 
A,  operates  to  extinguish  A's  debt  to  B,  and 
so  much  of  C*s  debt  to  A  as  equals  the  amount 
assumed  by  him  in  B's  favor.  Hsaton  v. 
Angler,  28  D.  353. 

A  owed  B,  and  C  owed  A.  By  agreement 
of  the  three,  B  accepted  C*s  note  for  A*s  debt. 
C  was  insolvent  at  the  time;  but  this  was 
unknown  to  any  of  the  parties.  Held,  that 
the  loss  fell  on  B.  Cadens  v.  TtasdaU,  38  R. 
697. 

Where  an  agent  takes  notes  payable  to 
himself  for  goods  sold  by  him,  and  new  notes 
for  a  longer  time  but  upon  the  same  consid- 
eration are  afterwards  given  to  the  principal, 
tJiis  is  not  a  novation.  Hobson  v.  Davidson^ 
13  D.  294. 
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The  creditor  of  an  estate  whose  daim  has 
been  allowed  cannot  recover  the  amount 
thereof  from  one  to  whom  realty  of  the  es- 
tate had  been  sold,  and  who  retained  the 
pnrohase-money  with  the  onderstanding  that 
it  should  be  applied  in  discharge  of  the  debts 
of  the  estate,  it  not  appearing  that  the  cred- 
itor in  any  manner  assented  to  the  arran^ 
ment»  or  that  he  extinguished  his  claim 
against  the  executor.  BuUerfisH  t.  HarU- 
hom,  26  D.  741. 

Acoeptanoe  by  a  creditor  of  an  order  on  a 
ptfticular  fund,  for  the  amount  of  his  debt^ 
IS  not  sufficient  to  constitute  a  novation, 
unless  the  original  debtor  'Was,  by  express 
agreement^  discharged.  B<mMma"W,Negrtief 
35  D.  217. 

Where^  upon  dissolution  of  a  firm,  their 
business  is  transferred  to  another,  the  new 
firm  assuming  a  debt  of  the  old,  and  trans- 
ferring it  to  their  books  with  the  assent  of 
the  creditor,  the  original  debtors  are  not 
released.  An  express  agreement  is  required 
to  have  that  effect.  Carrihrt  t.  Labiche,  74 
D.  428. 

4.  Demand  of  payment.  —  Where  an 
obligation  is  payable  in  property  on  demand, 
and  the  obligor  has  a  known  place  of  resi- 
dence at  the  time  the  contract  is  made,  the 
obligee  must,  as  a  general  role,  make  de- 
maud  at  the  residence  of  the  obligor,  before 
he  can  maintain  an<>action;  but  there  are 
exceptions  to  this  rule,  arising  from  special 
contract,  from  the  debtor  not  having  a  known 
place  of  residence  in  the  state  at  the  time  of 
the  contract,  from  a  subsequent  change  of 
residence,  or  from  other  special  circumstances 
or  considerations.  Chamben  v.  Winn,  2  D. 
713. 

A  personal  demand,  to  render  a  debtor 
liable^  is  uunecessary.  Demand  in  writing 
loft  at  his  domicile  is  sufficient,  although 
made  after  the  day  fixed  for  payment.  tiutUer 
▼.  Spurlock,  22  D.  165. 

The  objection  tiiat  a  demand  of  payment 
is  made  at  an  improper  time  or  place  i> 
▼aived  if  not  taken  at  the  time,  and  especially 
if  it  is  met  by  an  unqualified  refusaL  Jleaixi 
Y.  Lodge,  32  D.  197. 

Waiver  of  demand  takes  place  when  the 
party  entitled  to  it  shows  that  it  would  be 
disregarded  or  would  prove  useless.     Ih» 

A  dubtor  is  entitled  to  be  satisfied  of  the 
authority  of  the  person  demanding  payment 
before  complying  with  the  demand,  and  a 
refusal  upon  that  specific  ground  is  justifi- 
able.   if(uA  v.  Union  MiU,  Ins,  Co.,  69  D.  65. 

Possession  of  a  signed  receipt  is  sufficient 
evidence  of  authority  to  demand  payment 
of  the  receipted  liability,  if  the  receipt  is 
signed  by  the  proper  person,  and  a  demand 
under  such  authority  is  equivalent  to  a  per- 
sonal demand  by  the  signer  of  the  receipt. 
/6. 

6.  What  will  ezting^uiah.  or  dis- 
charge a  debt,  generally.  —  Where  the 


obli^tioa  of  paying  money  and  tiM  dnt^  el 
receiving  it  unite  in  the  same  pereon,  no  nit 
can  be  Iwought  in  the  event  ra  aa  omisnoa 
to  pay.  At  the  oommoQ  law,  where  eneh  a 
state  of  things  it  produoed  by  the  act  of  ths 
creditor,  the  debt  is  extinguished,  bat  where 
it  is  created  by  the  law,  no  extingniehment 
takes  place.    State  v.  Beant,  61  D.  167. 

6.  What  will  not.— The  right  of  aetiaa 
on  a  debt  is  not  suspended  by  a  parol  agree* 
ment  between  the  debtor  and  ceeditor  that 
the  latter  shall  receive  in  satisfaction  profes- 
sional services  performed  by  the  oebtor. 
Although  some  services  may  have  bees 
rendered,  and  further  services  willing  to  be 
performed,  aa  action  lies  for  the  balance  doe 
at  anv  time.     Boies  v.  Starr,  21  D.  568. 

A  aebt  sold  under  execution  against  tte 
creditor  is  not  extinguished  by  its  purchase 
by  the  debtor  throng  a  third  person,  where 
a  fair  price  has  been  prevented  at  the  sal^ 
by  representations  of  the  debtor,  that  he  did 
not  really  owe  the  amounts  JBastim  ▼.  DntfoL 
29  D.  461. 

A  debtor  is  entitled  to  a  credit  on  hisdebth 
equal  to  the  amount  paid  by  him,  in  its  at- 
tempted purchsse,  wherever  the  character  el 
the  transaction  prevents  its  being  upheld  at 
a  purchase,     /ft. 

The  right  to  money,  given  by  a  debtor  tc 
a  third  person,  who  promises  to  pay  it  to  ths 
creditor,  does  not  vest  in  the  creditor  so  as 
to  make  it  his  property,  until  he  is  notified 
of  the  transaction,  and  agrees  to  adopt  the 
act  of  the  third  person  in  receiving  the 
money  as  his  own  aot»  whereby  the  debt  is 
to  be  extinguished.  Stra^hom  ▼.  WeUf,  64 
D.  680. 

A  debtor  delivered  timber  to  aa  agen^ 
authorised  to  collect  the  debt,  for  the  agent's 
individual  use,  and  to  be  applied  on  a  judg- 
ments Held,  not  a  discharge  of  the  debt 
WiUiams  v.  Johnston,  53  R.  428. 

7.  Merger  of  debt  by  change  of  fom 
or  higher  security.  —  Generally  the  taking 
of  a  higher  security  extinguishes  a  debt  aris- 
ing from  mere  matter  of  aocount,  and  merges 
the  latter  into  the  former.  Van  Vliet  v. 
Jones,  43  D.  633;  Baker  v.  Baker,  75  D.  243. 

The  intention  of  the  parties  determines 
the  character  of  the  higher  secnritv  as  te 
whether  it  is  for  future  evidence  of  debt«  is 
which  case  the  lessir  security  merges  in  ths 
greater;  or  whether  it  is  merely  ior  addi- 
tional security,  in  which  case  the  account  if 
kept  open  and  the  lesser  security  is  not  «x- 
tinguished.  Van  Vliet  v.  ^ofiei^  43  D.  633; 
Ladd  V.  Wigijin,  69  D.  551. 

Where  a  higher  security  is  taken,  the  in- 
tention of  the  parties  is  to  be  determined 
from  the  instrument  itself,  if  it  appears  on 
its  face;  if  it  does  not,  then  from  the  next 
best  evidence.     Van  Vliet  v.  Jones^  43  D.  633L 

A  debt  is  said  to  be  merged  when  its  origi- 
nal form  is  changed  into  a  form  importing  s 
higher  dignity,  as  a  parol  eoatraet  esnveruid 
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ato  &  bond,  or  a  bond  or  other  contract  into 
.  jadginent.  McDonald  ▼.  Ingraham^  64  D. 
66. 

'Wliere  tba  debt  does  not  have  snflScient 
ground  to  support  it  as  it  originally  stands, 
Xm  anbetantial  nature  oannot  be  changed, 
Aor  legal  efficacy  imparted  to  it  by  a  mere 
ehange  of  form.     lb, 

A  subsequent  security  for  a  debt  of  equal 
degree  with  the  former  security  for  the  same 
debt  will  not»   by  operation  of  law,  extin- 
guish the  former  security.     Such  securities 
are  distinot  and  independent,  although  both 
are    liens    upon    property.      To  mi^Le  the 
second  security  an   extinguishment  or  dis- 
charge of  the  firsts  there  must  be  an  express 
release,  or  at  least  an  implied  release  from 
a  coveaant  not  to  sue.     Ladd  ▼•  fViggm,  69 
D.  551. 

Where   a  debtor  gives  his  bond  for  the 
amount  reached  by  the  adoption  of  an  er- 
roneous rule  for  computing  interest,  and  the 
creditor,  with  knowledge  of  the  rule  adopted, 
accepts  the  bond  as  payment  of  the  debt,  and 
collects  the  money  secured  by  it,  slthouffh 
the  whole  debt  may  not  be  included  in  the 
bond,  it  becomes  thereby  merged  therein, 
and  extinguished  by  operation  of  law.    Such 
extinguishment  is,  at  law,  complete,  final, 
and  conclusive.     Baker  v.  Baker,  75  D.  243. 

8.  Payment  by  note,  draft,  or  check.* 
—  An  agreement  to  discharge  a  debtor  on 
receiving  a  certain  note  within  a  certain 
time  is  to  be  resarded  as  taking  effect  upon 
the  delivery  of  the  note,  and  not  as  a  promise 
to  give  a  discharge  at  a  future  time.  Hib* 
bard  v.  EaHman,  93  D.  467. 

9.  Payments  through  the  maiL  —  A 
debtor  is  bound  to  pay  bis  creditor  in  person, 
or  his  agent,  and  does  not  fulfill  his  obliga- 
tion by  making  all  reasonable  efforts  to  send 
him  the  amount  of  the  debt;  therefore  de- 
positing in  the  poet-office  the  amount  of  the 
debt  inclosed  in  a  letter  addressed  to  the 
creditor  does  not  extinguish  the  debt,  unless 
the  creditor's  instructions,  or  their  course  of 
dealing,  would  make  it  so.     He  must  be 
shown  to  have  received  the  money.     Buell  v. 
ChapiH,  97  D.  58.     S.  P.,  Burr  v.  Sickles,  65 
D.  437;  Oumey  v.  Howe,  69  D.  299.  , 

Remittance  of  money  by  mail  to  absolve 
the  debtor  from  hazara  of  loss  in  transmis- 
sion mu«t  be  made  by  the  authority  of  the 
creditor,  and  in  the  manner  and  with  the 
precautions  prescribed  by  him.  Williams  r, 
Catyenter,  76  D.  316. 

A  direction  by  a  creditor  to  remit  money 
without  specifying  the  mode  will  not  au- 
thorize the  debtor  to  select  the  mail  as  the 
medium  of  conveyance  to  the  creditor,  so  as 
to  impose  the  risk  of  the  remittance  upon 
him.    Burr  v.  SicileM,  66  D.  437. 

A  previous  remittance  by  letter  does  not 
snthorixe  the  debtor   to  adopt    the    mode 


*  See  ftlBo  Chscju^  U;  Faymsmt,  28-&L 


pursued  in  that  instance  as  the  one  by  which 
the  creditor  desires  future  remittances  to  bs 
made,  so  as  to  impose  the  risk  of  loss  is 
transitu  on  him.     lb. 

An  agent  may  transmit  money  to  his  prin- 
cipal through  the  post-office,  and  he  will 
not  be  liable  for  its  loss,  unless  his  instmo- 
tions  are  to  the  contrary,  or  unless  the  cir- 
cumstances of  that  particular  transaction 
would  warrant  the  belief  that  such  a  course 
would  be  unsafe.     Buell  v.  Chajrin,  97  D.  58. 

The  law  does  not  presume  that  the  post- 
office  is  a  less  safe  medium  for  forwarding 
money  than  a  private  carrier,  and  whether  it 
is  so  in  any  particular  case  is  a  question  of 
fact,  depending  upon  the  amount  to  be  sent^ 
the  proportionate  expense  of  different  modes 
of  transmission,  the  time  and  distance,  the 
usual  custom,  and  other  circumstances,  all 
of  which  are  for  the  consideration  of  the 
jury.     fb. 

10.  Application  of  payments — When 
the  debtor  may  apply,  and  how.  —The 
debtor  may  direct  the  application  of  a  pay- 
ment where  he  owes  more  than  one  debt  to 
the  creditor;  if  he  does  not  direct  its  applica- 
tion, the  creditor  may  apply  it,  and  if  he 
does  not  do  so,  the  court  will  apply  it  to  the 
debt  which  has  the  poorest  security.  Put- 
nam  v.  Russell,  42  D.  478.  S.  P.  as  to  the 
first  point,  Baker  T.  Stackpoole,  18  D.  508. 

Where  a  party,  who  is  indebted  to  an- 
other upon  two  different  accounts,  pays  an 
order  drawn  on  him  by  such  other,  he  may 
appropriate  the  amount  so  paid  as  a  pay- 
ment upon  either  account.  Vieary  v.  Moore, 
27  D.  323. 

A  claim  presented  as  a  set-off  is  not  a  pay- 
ment within  the  meaning  of  the  rules  relat- 
ing to  application  of  payments.  Putnam  t. 
Rwistll,  42  D.  478. 

1 1.  When  the  right  is  with  the  credi- 
tor. —  If  the  debtor,  at  the  time  of  making 
a  payment,  does  not  direct  its  application, 
the  creditor  may  apply  it  to  any  claim  which 
he  holds  against  the  debtor,  and  which  is 
then  due.  Brady  v.  HUl,  13  D.  503;  Bwks 
V.  Albert,  20  D.  209. 

If  no  specific  appropriation  be  made  by 
the  debtor,  he  may  make  the  application  in 
any  way  he  may  think  proper,  and  at  any 
time  before  an  account  is  settled  between 
them,  or  before  action  brought;  provided 
that  such  appropriation  is  not  manifestly  in- 
equitable in  respect  to  third  persons.  Pick- 
ering V.  Day,  95  D.  291.  But  if  one  debt 
bears  interest  and  another  not,  the  payment 
must  be  applied  to  that  bes^g  mterest. 
Bacon  v.  Brown,  4  D.  640. 

A  creditor  cannot  apply  payments  to  items 
in  his  account  which  he  could  not  recover  in 
an  independent  action,  so  as  to  create  a  bal- 
ance in  his  favor  on  the  remaining  items. 
Sellick  V.  Munson,  16  D.  689.  But  compais 
Haynes  v.  Nice,  1  R.  109. 

A  creditor,  having  a  demand  against  a 
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firm,  and  a  later  demand  against  one  of  the 
partners,  upon  receiving  an  unappropriated 
payment  from  such  partner,  may,  it  seems, 
apply  it  first  to  the  partner  s  individual  debt; 
but  the  residue,  at  least,  must  be  appro- 
priated upon  the  firm  debt»  and  cannot  be 
retained  and  applied  on  future  demands 
against  such  partner.  Baker  ▼•  Siackpoole, 
18  D.  508. 

A  creditor  cannot  retain  payment  to  apply 
on  future  demands,  leaving  a  prior  debt  un- 
paid,    lb. 

Id.  Application  by  the  court.*  — 
Where  neither  debtor  nor  creditor  makes 
application  of  payments,  the  law  will  make 
the  application  according  to  the  justice  of 
the  particular  case,  in  view  of  all  the  at- 
tendant circumstances.  Smiih  v.  Loyd,  21 
D.  621;  White  v.  TrumbuU,  29  D.  687;  Pick- 
ering ▼.  Day,  95  i>.  291. 

Where  neither  party  makes  the  appro- 

5 nation,  the  law  presumes,  —  1.  That  the 
ebtor  intended  to  pay  in  the  way  most  to 
his  advantage;  and  2.  If  the  interest  of  the 
debtor  would  not  be  promoted  by  any  par- 
ticular appropriation^  then,  that  the  creditor 
received  the  money  in  the  way  most  for  his 
benefit,  unless  he  was  bound  in  conscience 
to  make  some  other  application  of  it.  Harktr 
V.  Cmrad^  14  D.  691;  Baher  v.  StackpooU,  18 

D.  608. 
Where  neither  debtor  nor  creditor  applies 

the  payment,  equity  will  apply  it  to  a  note 
on  which  there  is  no  surety,  m  preference  to 
applying  it  to  one  on  which  there  is  a  surety. 
Burk$  V.  Albert,  20  1>.  209. 

Payments  made,  without  appropriation, 
in  satisfaction  of  a  general  account,  must 
be  applied  in  extinguishing  the  first  items 
thereof.  Miller  v.  Miller,  39  D.  597.  S.  P., 
Smithy.  Loyd,  37  D.  621;  McKenxiev.  Ne- 
wue,  38  D.  291;  Parke  v.  Ingram,  55  D.  153; 
Pickering  v.  Day,  95  D.  291.  And  the  rule 
is  not  changed,  although  there  may  be  a  re- 
sulting trust  in  favor  of  the  creditor  avail- 
able for  the  satisfaction  of  the  earlier  items, 
but  not  for  the  later.     Hereey  v.  Bennett,  41 

E.  271. 
If  the  law  appropriates  money  to  a  person 

in  a  particular  character,  he  must  receive  it 
in  that  character,  thouffh  it  injures  him  to 
do  so,  and  although  the  law  was  designed  to 
benefit  him.  LidUenthaler  t.  l^hompnon,  15 
D.  581. 

Money  paid  to  the  obligee  in  a  bond  by 
the  obligor,  there  bein^  no  proof  that  the 
latter  is  otherwise  indebted  to  the  former, 
will  be  presumed  to  have  been  paid  on  ac- 
count of  such  bond.  Butler  y.  Triplett,  25 
D.  136. 

The  law  will  make  a  pro  rata  application 
in  a  case  where  the  debtor  was  equally 
bound  to  pay  both  debts,  and  where  his  acts 
showed  a  substantial  blending  of  the  claims, 

*  Application  of  paymeutSt  see  notes,  13  D.  505, 
iOt;  14  Aj.  6H  <V6. 


and  there  wag  a  virtual  appropriaticNi  bf 
both  parties  to  the  claims  so  blended,  at  ths 
time  the  payments  were  made.  WiiU  v. 
Trumbull,  29  D.  687. 

The  rule  governing  applieation  of  pay- 
ments by  an  attorney  to  a  client  is  not  ths 
same  as  that  which  governs  payments  by  s 
debtor  to  a  creditor.  Smith  r,  Lmtd^  37  D. 
621. 

Where  a  consignee  sues  his  consignor  fer 
drafts  accepted,  commissions  due,  and  for 
goods  sold  to  the  consignor,  and  then  makes 
an  assignment  of  his  property  for  tbe  bene- 
fit of  his  creditors,  the  proceeds  of  the  con- 
signor's goods  in  the  consignee's  bands  will 
be  applied  to  the  payment  of  the  oldest 
debts  due.     Parke  v.  Ingram,  55  D.  153. 

Payments  will  be  appropriated  to  a  leflsl 
demand,  as  between  that  and  an  illegal  debt, 
where  neither  jparty  directs  or  makes  any 
specific  application  of  the  payments  before 
suit.     Badtman  ▼.  Wright,  65  D.  187. 

A  payment  made  before,  maturity,  on  a 
demand  drawing  interest,  should  be  ^plied 
to  the  principal,  in  the  absence  of  an  agree- 
ment to  the  contrary.  After  principal  and 
interest  both  become  due,  the  role  is  other- 
wise.    Stmr  T.  Richmond,  83  D.  189. 

Where  there  are  intervening  equities  in 
favor  of  third  persons,  the  Law  will  apply 
the  ^yments  according  to  its  own  notion  ii 
the  mtrinsic  justice  and  equity  of  tbe  case. 
Pickering  v.  Day,  95  D.  291. 

Where  a  public  officer  has  given  dififerent 
bonds,  at  different  times,  with  different 
sureties,  his  payments  must  be  so  appro- 
priated as  to  give  each  bond  credit  for  ths 
money  respectively  due^  collected,  and  paid 
under  it.     lb. 

The  purchaser  of  real  estate,  subject  to  a 
mortgage,  as  a  part  of  the  consideration,  as- 
sumed the  payment  of  a  portion  of  tlie  mort- 
gage debt,  and  afterwards  made  a  general 
payment  on  the  mortgage  debt.  Held,  that 
the  amount  so  assumed  was  the  personal 
debt  of  the  purchaser,  and  that  the  taw  will 
appl^  his  general  payment  to  discharge  that 
portion  of  the  mortgage  debt.  Snyder  v. 
Rolnnaon,  9  R.  738. 

Wh^n  one  owes  another  upon  an  individ- 
ual and  also  upon  a  partnership  scooant^ 
and  makes  general  payments  without  any 
application,  without  protestation  against 
further  liability,  and  the  payments  aioouot 
to  more  than  the  indiviaual  accoont,  ths 
law  will  apply  the  balance  on  the  partner- 
ship account  to  remove  the  bar  of  the  statute 
of  limitations,  although  the  creditor,  with- 
out definite  knowledge  of  the  standing  of  the 
two  accounts,  gave  the  debtor  credit  for  all 
the  payments  on  his  individual  account 
Roble  V.  Brigge,  59  R.  737. 

13.  Compositions —  How  oonstmed, 
generally.  —  A  written  agreement  not  un- 
der {teal,  between  an  insolvent  firm  and  its 
creditors,  whereby  the  latter  agree  te  •» 
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cept  in  payment  of  their  several  and  respec- 
tive claims  twenty-five  cents  on  the  dol- 
lar, and  give  dear  receipts  in  full,  provided 
that  all  the  creditors  of  the  firm  shall  assent 
to  this  arrangement,  is  a  valid  and  binding 
contract,  which  discharges  the  firnk,  on  its 
compliance  with  the  terms  of  its  agreement, 
from  the  residue  of  its  indebtedness  to  any 
creditor  of  the  firm  receiving  the  composi- 
tion.    Pierce  v.  Jones,  28  R.  288. 

14.  conclusiveness  and  effect. 

—  A  creditor  who  signs  a  composition  deed, 
releasing  the  debtor  from  all  demands,  and 
sets  opposite  his'  name  an  amount  represent- 
ing his  debt,  cannot  sue  the  debtor  on  a 
demand  accruing  prior  to  the  release,  and 
entirely  distinct  from  the  debt  set  forth  in 
the  deed.     BuaseU  v.  Rogers,  25  D.  574. 

Whether  the  action  could  be  maintained 
if  the  creditor  was  ignorant  of  the  fraud  by 
which  the  claim  was  created,  quaere,     lb, 

A  creditor,  havins  orally  agreed  with  the 
debtor  and  with  other  creditors  to  join  in 
a  composition  deed  at  a  specified  rate,  and 
refusing  to  sign  it,  such  deed  having  been 
executed  by  the  others,  can  recover  only  the 
rate  fixed  in  the  agreement.  MeUai  v. 
Chldsmith,  32  R.  781. 

15.  effect  of  fraud. — A  composi- 
tion and  discharge  of  a  debtor  will  be  set 
aside  where  it  was  induced  by  the  repre- 
sentations of  the  debtor  of  ius  insolvency 
and  poverty,  it  appearing  that  he  had  prior 
thereto  fraudulently  conveyed  away  all  of  his 
property.     Richards  v.  Hunt,  27  D.  545. 

Where  a  debtor  has  procured  a  composi- 
tion from  all  his  creditors,  a  note  secretly 
given  by  him  to  one  of  them  for  the  balance 
of  his  debt,  to  induce  him  to  join,  is  void  for 
fraud,  uid  cannot  be  enforced.  WUUs  v. 
Jforrit,  51  R.  655. 

An  attorney,  employed  to  eflfect  a  composi- 
tion with  his  client's  3reditors,  secretly  gave 
one  of  the  creditors  his  personal  obligation 
for  and  afterward  paid  him  a  sum  in  excess 
of  what  was  accepted  by  the  other  creditors. 
Heid,  that  the  composition  was  thereby  in- 
validated, although  the  client  was  ignorant 
of  the  fraud.  Bank  qf  Commerce  v.  Hoeber, 
'6l  R.  359. 

16.  teffect  of  preferences.* — The 

utmost  good  faith  is  required  in  agreements 
by  a  debtor  with  creditors,  for  composition, 
by  which  the  property  of  the  debtor  is  as- 
signed to  trustees,  to  be  distributed  accord- 
ing to  the  deed  of  trust,  as  each  creditor  signs 
the  deed  and  comes  into  the  agreeuient  on  the 
understanding  that  all  will  share  equally  or 
according  to  the  terms  of  the  instrument. 
Hence,  if  the  signatures  of  some  of  the  credi- 
tors have  been  obtained  by  secret  bargains 
or  obligations  granting  them  more  favorable 
terms  than  the  general  scope  and  provisions 
of  the  composition  deed  will  warrant,  a  gross 

*  (Jom}>oR{iion  girlnK  one  creditor  a  preference, 
affect  of,  see  note,  57  K.  363-^74. 


deception  is  practiced  on  the  other  creditors, 
and  both  law  and  equity  adjudge  the  trans- 
action void,  it  being  against  public  policy 
and  constructively  fraudulent.  O^Shta  t. 
Comer  W,  L,  <fe  O.  Co,,  97  D.  332. 

A  security  given  in  pursuance  of  contract, 
whereby  any  of  the  creditors  who  have  en- 
tered into  an  agreement  of  composition  with 
their  debtor  has,  unknown  to  the  others,  ob- 
tained any  benefit  beyond  the  others,  is 
absolutely  void  even  against  the  debtor  who 
may  have  been  given  the  security,    lb. 

The  instrument  creating  an  obligation  of 
preference  in  favor  of  one  or  more  oi  several 
creditors  who  are  parties  to  an  agreement  of 
composition  with  their  debtor  may  be  valid 
if  it  form  part  of  the  original  transaction 
and  be  communicated  to  the  other  creditors, 
and  they  do  not  object;  but  all  of  the  credi- 
tors must  know  of  it  and  acquiesce,     lb, 

A  note  given  by  a  debtor  tor  the  purpose 
of  inducing  a  creditor  to  consent  to  a  com- 
position, is  voidable  in  law  or  equity.  Page 
v.  Carter,  41  D.  726. 

A  note  given  to  one  of  several  creditors,  in 
consideration  of  his  having  signed  a  compo- 
sition deed  with  the  other  creditors,  whereby 
the  debtor  was  released  from  all  demands,  is, 
when  made  without  the  knowledge  of  the 
other  creditors,  invalid.  Ooodwin  T«  Blake, 
16  D.  87. 

A  composition  is  not  avoided  by  reason  of 
any  unfair  preference  obtained  by  one  cred- 
itor through  a  secret  agreement  with  the 
debtor,  though  the  agreement  be  voidable. 
Page  v.  Carter,  41  D.  726. 

i7.  Priority  among  creditors.  — 
Where  a  debtor,  with  the  assent  of  certain 
of  his  creditors,  placed  his  personal  property 
in  the  hands  of  one  of  them,  with  instructions 
to  sell  it,  and  pay  himself  and  such  other 
creditors  out  of  the  proceeds,  —  held,  that 
the  creditors,  for  whose  benefit  the  property 
was  to  be  applied,  obtained  a  lieu  upon  it 
and  its  proceeus  superior  to  any  which  a  gen- 
eral creditor  could  acquire  by  tiie  subsequent 
levy  of  an  attachment  thereon.  Handley  r. 
Pfister,  2  R.  449. 

18L  Bule  confining  creditor  having 
lien  on  two  funds,  to  the  one  on  which 
rival  creditor  has  no  lien.  —  A  creditor 
having  a  lien  on  two  distinct  funds  may,  in 
a  court  of  law,  resort  to  either,  although 
other  persons  may  have  subsequent  claims, 
so  that  his  election  may  benefit  one  in  pref- 
erence to  another.  Wiggin  v.  Suffolk  Ins. 
Co.,  29  D.  576.  But  a  creditor  so  situated 
will  not  be  permitted  in  equity  to  use  his 
legal  advantage  so  as  to  exclude  the  demand 
of  a  fellow-creditor  whose  legal  recourse  is 
to  but  one  of  them.  Ramsey^s  Appeal,  27  D. 
301 ;  Claesehrough  v.  MiUard,  7  U.  494;  SUis 
V.  TempU,  94  D.  200. 

But  this  rule  is  never  applied  unless  it  can 
be  done  without  injustice  to  the  creditors,  or 
other  party  in  interest^  having  a  title  to  the 
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A  creditor  oannot  be  salwogaled 
other  creditor's  riffhti  without 
offering  to  pay  the  tatter's  dabi. 
Neai^l  D.  136. 

A  creditor  of  a  oorporation  eannot 
rogated  to  another  creditor's  right 
stockholders*   OTon  by  paying  the 
claim,  where  the  former  has  aa 
against  the  stockholders.    i& 
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double  fuud,  aud  aUo  without  in  justice  to 
the  common  debtos.  Dkkson  y.  Chom,  71  D. 
382. 

This  principle  applies  only  where  there  is 
a  common  debtor.    Carter  ▼.  Neal,  71  D.  136. 

Thus  a  creditor  of  a  corporation  who  can 
also  resort  to  stockholders  has  not  two  funds, 
in  such  a  sense  as  to  be  compelled  to  resort 
first  to  the  stockholders  at  the  suit  of  a  cor- 
poration creditor  who  has  no  recourse  against 
the  stockholders,  because  the  stockholders 
are  not  common  debtors.    lb. 

Where  one  claimant  has  two  fnnds  to 
which  he  oan  resort,  and  another  claimant 
has  access  to  but  one  of  them,  if  the  former 
undertakes,  through  fraud  or  mere  caprice, 
to  resort  to  tiie  fund  burdened  with  the 
claims  of  the  latter,  equity  will  restrict  him 
to  the  fund  not  so  buraened,  but  if  he  resorts 
to  the  burdened  fund  from  convenience,  or 
other  proper  motives,  the  disappointed 
claimant  will  be  merely  subrogated  to  his 
rights  in  the  other  fund.  Jones  v.  ZoUhqjfer, 
11  D.  795.  S.  P.,  Eddy  t.  Traver,  31  D. 
261. 

Where  an  appropriation  of  the  proceeds  of 
sither  fund  has  been  already  made  in  good 
faith,  equity  will  not  interfere  with  such  ap- 
propriation. Bank  qfMtUkingym  ▼•  Oarfen- 
ter,  28  D.  616. 

Where  one  fund  is  lost,  without  the  de- 
fault of  the  complainant  who  has  aocess  to 
both  funds,  by  a  decree  of  a  court  of  final 
jurisdiction,  his  resorting  to  the  other  fund 
will  not  be  deemed  fraudulent  or  capricious. 
J(me9  V.  Zomcoffa-^  11  D.  795. 

A  creditor  harins  two  separate  securities 
for  payment  of  a  debt  may  release  one  with- 
out affectinff  his  right  to  the  other.  If  an- 
other has  alien  on  one  of  them,  he  ma^r  take 
steps  to  have  them  marshaled;  bnt  m  the 
absence  of  such  proceedings,  the  creditor 
will  not  be  deprived  of  that  one  because  he 
has  not  made  the  other  available.  Ttrry  v. 
Wood9,  45  D.  274. 

10.  Subrogration  among  creditors.  — 
The  doctrine  of  subrogation  is  founded  o  i 
principles  of  equity,  and  not  on  contract. 
Thereiore,  where  a  creditor,  having  a  Uen  on 
two  pieces  of  land,  release  one  of  them, 
without  any  notice  of  the  claim  of  another 
creditor,  whose  lien  extends  only  to  the 
other,  the  former  is  not  to  be  prejudiced  by 
his  inability  to  subrogate  the  latter  to  his 
lien  on  the  property  which  has  been  released. 
Cheesebrough  y.  Millard,  7  D.  494. 

A  corporation  is  entitled  to  have  a  judg- 
ment in  its  favor  against  one  of  its  stock- 
holders satisfied  out  of  the  proceeds  of  a  sale 
of  his  real  estate,  and  other  judgment  cred- 
itors who  are  thus  deprived  of  the  payment 
of  their  judgments  are  entitled  to  be  subro- 
gated to  the  rights  of  the  corporation,  so  as 
to  enable  them  to  levy  and  sell  the  corporate 
stock  of  their  debtor.  Ranueu^s  Appeal^  27 
D.  30L 
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Allowance  of  interest  on,  see  InrsftaR;  8l 
Charging,  on  land  devisMl,  see  Dktisk.  SSw 
Description  o^  in  mortgage,  see  MoKvaAOi^ 

16. 
Effect  of  tender  o(  see  MosroAOBi^  1S3. 
For  what,  homestead  is  liabls^  mo  Hoa» 

STEAD,  11. 
Incurred  for  benefit  of  separate  estato^  whea 

a  charge  thereon»  see  HusBJuni  av» 

WiFB,  88. 
Liability  of  legatees  for,  see  Lwaflrw,  37. 
Of  firm,  when  released  by  note  or  bond  ef 

one  partner,  see  PABTirsB8HiF,  K,  66i 
Of  husband,  liability  of  wife's  separate  s» 

tate  for,  see  Husbanb  aitd  Wife,  54. 
Of  wife  contracted  before  marriage^  liability 

of  husband  for,  see  Hubbahb  Am  Wd^ 

15. 
Payment  o(  bj  assignee  for  «rsditeK%  see 

AssiONiuans,  etc,  40. 
Payment  of,  by  bill  or  note^  aee  Patmev^ 

28-33. 
Power  of  oorporation  to  inoor,  aee  Ooaratac 

TIOM8,  102. 

Proof  o^  in  bankmptoy,  tee  BaifKRUFrcTy 

30. 
Proof  of,  in  insolvent,  eee  IvsoLTBiror,  It, 
Sale  of  decedent's  land  for  payssent  o^  sse 

ExicuTOBfl^  eta,  104-122.        , 
Secured,   description  of,   in  morCgsgi^  sm 

Chattsl  MoRTaAaBs,  10. 
Taking  bill  of  lading  in  payment  o^  sm 

Bills  or  Lading,  14. 
What  barred  by  discharge  in  insdlreney,  sse 

Iksoltbnot,  23. 
What  reached  in  attachment^  tee  Atcac» 

MXKT,  23,  24. 

BECEA8ED  FEBS0H8. 

Declarations  of,  when  admissible,  sse  Ev^ 

DSNCi,  135;  HomoiDi,  40. 
Declarations  of,  as  to  boundary,  sse  Boff» 

DARIBS,    15. 

Estates  of,  see  Execdtobs,  etei;  Dncmi 

DiOTRiBUTiOM;  Wills. 
Evidence  of  statements  o^  when  admisBbls 

in  defense,  see  HoxiciD^  54^ 
Naming  and  describing,  in  indictmsm^  sm 

HOMIOIDI,  21. 

Threats  by,  see  HomoiD^  S8L 


BEOEXX. 

Generally,  see  F&aui>. 
Of  buyer,  in  inducing 
Sauh^85. 
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Of  seller  of  gooda^  bayer'e  action  for,  see 

Salss,  100. 
Of  vendor  of  land,  vendee's  action  for,  lae 

YkNDOR  and  PaKCHASBR,  72. 

When  avoids  sale  of  chattels,  see  Salis^  10. 
When  invalidates  contracts,  see  CoNTRACrai 
88. 

DEOLABATION. 

Defects  in,  how  aided  by  plea  of  jnstification, 

see  Slandxb,  24. 
Form  and  requisites  of,  generally,  see  Plxad- 

XNO,  12-20. 
In  action  against  earrierai  tM  Carsixim, 

112. 
In  action  against  personal  representative^  see 

EzscuTOBS,  etc.,  168. 
In  action  at  law,  for  fraud,  see  Travd,  19. 
In  action  by  oorporation,  see  Corporations, 

193,194. 
In  action  by  personal  representative^  see 

Executors,  etc^  154. 
In  action  for  seduction,  see  Sxduotion,  7* 
In  action  of  debt,  see  Dkbt,  3. 
In  action  on  bail  bond,  see  Bail,  24. 
In  action  on  contracts,  see  Contracts,  161. 
In  action  on  covenant^  see  Covxnants,  43- 

46. 
In  action  on  insorance  policy,  see  Insuranoil 

187, 
In  action  on  Judgment,  see  Juoqkimt,  136. 
In  oMtfTRfim^  see  Assumpsit,  2Ql 
In  detinue,  see  Dktinui,  6. 
In  ejectment,  see  Bjiotmrmt,  83-27. 
In  libel  suit,  see  Lirkl,  9. 
In    malicious   prosecution,  see    Mauoiovs 

pROSicunoN,  9. 
In  replevin,  see  Rxplxyin,  19. 
In  slander  suit,  see  Slandbr,  16-21. 
In  snit  for  wrongful  attachment,  tee  At- 

TAGHXSNT,  139. 

la  snit  on  lost  bill  or  note,  see  Bills  and 

Notes,  313. 
In  trespass  quare  elausum^  see  Trespass,  17. 
In  trover,  see  Trovxr,  16. 
Variance  between  writ  and,  see  Plxadiho, 

2a 

BEOI.ABATIONS. 

As  estoppels  in  pais,  see  Eotoppkl,  41. 

As  evidence,  generally,  see  Evidsngi,  IIL 

Of  accomplices,  see  Aooessaries,  etc.,  13. 

Of  accused,  on  trial  for  murder,  see  Hom- 
ciDR,  39,  63. 

Of  agent,  when  bind  principal,  see  Agrnoy, 
81. 

Of  assignor,  see  Assionmrnt,  28. 

Of  co-conspirator,  see  Conspiraot,  4,  17. 

Of  deceased  persons,  as  to  boundary,  see 
Boundariss,  15. 

Of  intention  to  become  citizen,  see  Natural- 
ization, 3. 

Of  one  partner,  when  bind  firm,  see  Part- 
nership, 47. 

Of  trust,  see  Trusts,  6. 

Proof  of,  in  suit  to  set  aside  conveyance,  see 
Fraudulent  Conveyance^  iL 


Proof  of  marriago  by,  tee  BftABBiAOS  amb 

Divorce,  17. 
To  prove  partnership^  tee  Pabtnkbship,  11, 

12. 
When  part  of  the  ni  gukf^  tee  Btidsho% 

72^4. 

BEOBBB. 

Dissolution  of  partnership  by,  tee  Tjaemwaif 

SHIP,  75. 
Effect  o^  as  evidenoc^  tee  Evidbno%  199- 

202. 
Estoppel  by,  see  Estoppel,  16. 
For  sale  of  infants'  lands,  see  Infants^  12. 
For  specific  performanoe^  see  Speouio  Per* 

VORMANGE,  40-43. 

Form  of,  and  how  enforced  in  oreditort*  suiti^ 

see  Creditors'  Bills,  19. 
In  foreclosure,  see  Mortqages,  90-94. 
In  partition  suit,  see  Partition,  22-24. 
In  suit  against  infants,  see  Evidence,  68^ 

69. 
In  suit  for  limited  divorce,  see  Marriage 

AND  Divo^E,  82. 
In  snit  to  remove  doad  on  titles  see  Olovo 

ON  Title,  13. 
In  suit  to  set  aside  oonveyances,  see  Frau]>- 

ulbnt  Conveyances,  37. 
Interest  on,  see  Interest,  11. 
Of  divorce,  effect  of,  on  rights  of  parties,  tee 

Marriage  and  Divorce,  74. 
Of  divorce,  vacating  or  opening,  see  Mas* 

RiAOE  AND  Divorce,  76. 
Of  foreclosure,  opening  or  setting  asid%  tee 

Mortgages,  94. 
Of  probate,  effect  of,  see  Wills,  63. 
Parol  evidence  to  explain,  see  Etidevoi^ 

116. 
What  lapse  of  time  bars  action  on,  see  Limi- 
tations OP  Actions,  44. 
When  final  and  reviewable,  tee  Appear  $| 

Judgment,  34,  36. 

DEOBBE  PRO  CONTBSSO. 

Entry  of  judgment  on,  tee  Judgment,  16. 

BBDZCATION. 

[Tnehules  the  power  to  dedicate  land  to  vaUle 
use:  how  a  dedication  may  be  eilbctea  and 
proved:  and  its  eff^ton  the  subsequent  rignts 
of  the  donor  and  third  persons.] 

Establishment  of  highways  by,  see  High- 
ways, 1-3. 

Of  land,  for  burial  pnrpotea,  see  Cemeteries, 
2. 

1.  Nature  of  dedicatioii,  g^enerally.* 
— Dedication  is  defined  as  an  appropriation 
of  land  by  its  owner  for  any  general  or  pub- 
lic use,  the  owner  reserving  to  himself  no 
other  rights  in  the  soil  than  such  as  are  per- 
fectly compatible  with  the  fall  exercise  and 
enjoyment  of  the  public  nse  to  which  the 
property  has  been  devoted.  ButhneU  v.  8co(t^ 
94  D.  655. 

*  See  note  on  dedication  of  uopertf  to  rahlie 
use,  'JJ  D.  tt«-67QL 
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DEDICATION. 

DoeUlons  Mid 


Dedication  must  be  anderatood  and  con- 
strued with  reference  to  the  objects  and 
purposes  for  which  it  was  made,  particularly 
in  case  of  a  public  landing  upon  a  navigable 
watercourse.  Qodfreff  ▼.  CUy  qf  Alton,  52  D. 
476. 

Dedication  of  land  for  public  purposes 
may  be  made  by  parol,  and  be  established 
by  parol  evidence.  The  reason  for  exempt- 
ing a  dedication  of  property  from  the  rules 
of  law  applicable  to  a  contract  of  sale  seems 
mainly  to  be,  that  while  in  the  latter  case 
there  is  a  transmission  of  right  from  a  ven- 
dor to  a  vendee  in  whom  the  title  can  vest^ 
a  dedicatioii  consists  in  devoting  to  the  use 
of  the  public  generally,  or  of  some  particu- 
lar class  of  society.  MeKmneif  ▼.  Origgt,  96 
D.  360. 

In  cases  of  dedication,  it  is  not  essential 
that  title  should  vest  to  the  use  intended,  as 
the  fee  may  remain  in  abeyance  for  want  of 
a  grantee  capable  of  taking;  the  party  mak- 
ing the  appropriation  will  be  precluded  from 
asserting  any  right  over  the  land,  at  least  so 
long  as  it  remains  subject  to  the  use  to  which 
it  was  made.    lb. 

A  common-law  dedication  does  not  operate 
as  a  grant,  but  as  an  estoppel  in  pots  of  the 
owner  of  the  servient  estate,  from  asserting 
a  right  of  possession  inconsistent  with  the 
uses  and  purposes  for  which  the  dedication 
was  made.  Mankato  v.  WiUard,  97  D.  208; 
Jiive$  V.  Dudley,  67  D.  231. 

The  owner  may,  in  the  act  of  dedication, 
declare  a  special  publio  use  to  which  he  in- 
tends to  donate  lands,  and  they  will  remain 
subject  to  such  uses  sJone.  M,  E.  Church  v. 
Mayor  ete.,  97  D.  696. 

The  essence  of  dedication  to  public  uses 
is,  that  it  shall  be  for  use  of  public  at  large. 
There  may  be  a  dedication  for  special  uses, 
but  it  must  be  for  the  benefit  of  the  public, 
and  not  for  any  particular  part  of  it.  Prop- 
erly speaking,  there  can  be  no  dedication 
to  private  uses.     lb. 

The  right  of  individuals  of  a  community 
to  enjoy  profit  in  lands  for  private  emolu- 
ment cannot  be  acquired  under  a  dedication 
to  public  uses.  Cobb  v.  Davenvori,  97  D. 
718. 

9.  Who  maw  dedicate  land  to  pub- 
lic use.  —  Lands  can  be  dedicated  only  by 
the  owner,  or  one  having  authority  from 
him  for  that  purpose;  and  therefore  a  stran- 
ger who  performs  acts  in  reference  to  land 
which  would  amount  to  a  dedication  thereof 
will  not  be  bound  by  those  acts  upon  subse- 
qiieiitly  becoming  owner  of  the  laucL  Bush- 
nell  V.  ScoU,  94  D.  555.  Unless  there  are 
subsequent  circumstances  estopping  him 
from  asserting  the  invalidity  of  his  act.  Lee 
V.  Lake,  90  D.  220. 

A  party  attempting  to  obtain  advantage 
in  consequence  of  having  made  a  dedication 
will  be  required  to  give  ample  proof  of  that 
faot.     lUclor  v.  HarU,  41  D.  65a 


Thus  one  cannot  claim  that  he  has  mads  s 
dedication  of  Isnd  so  as  to  prevent  a  sak  ol 
it  on  execution  against  him,  when  it  vn 
laid  off  ae  a  town  by  persona  holding  ad- 
versely to  the  claimant^  the  latter  having 
never  reoognixed  the  plat  so  made.     lb. 

8.  What  amounts  to  a  dedication.  — 
No  particular  form  is  neoessary  in  a  dadioiF 
tion  of  land  to  a  publio  osa,  nor  is  a  deed 
necessary;  the  assent  of  the  owner,  and  the 
fact  of  its  being  naed  for  the  purpose  intended, 
are  all  that  is  required,  rkk  v.  U<t:§ar  cfc., 
31  D.  167.  a  P.,  BtaU  ▼.  Tnuk,  27  D.  554; 
Rector  v.  BarU,  41  D.  650;  Warrmi  t.  JoA- 
sonmUe,  58  D.  610;  Oardiner  ▼.  Timiak,  60 
D.  407;  ffaU  ▼.  HeLeod,  74  D.  400;  Damd 
V.  New  OrlSane,  79  D.  686;  iforrtmnT.  Jim^ 
guardl,  92  D.  444.  And  the  land  need  not, 
when  so  dedicated,  be  naed  lor  any  particB- 
lar  period  of  time  to  eatabliah  the  right  ef 
the  public  or  of  individnala  to  have  it  as 
continued.  8taie  v.  CaUm,  83  D.  290;  Dmrn^ 
mer  ads.  Den,  40  D.  213. 

To  constitute  a  sufficient  dedieatioa,  tiiers 
must  be  the  intention  on  the  part  oi  the 
owner  to  make  the  gift»  and  also  an  aeoapt- 
ance.  The  owner's  intention  may  be 
fested  in  writing,  by  deolaratiooa^  or  bj 
QeutUman  v.  Soule,  83  D.  264. 

An  owner  may  dedicate  land  to  pnbli 
by  any  act  aufficiently  evincing  hia  intend 
without  a  previooa  adverse  user,  and  may 
also,  it  seems,  restrict  the  enjoyment  to  par- 
ticular seasons.  Oowen  v.  Philadelpkm  J» 
change  Co.,  40  D.  489. 

Laying  out  of  streets  and  of  lota  fronting 
thereon,  by  the  owner  of  the  land,  and  the 
sale  of  such  lota  to  purohasera,  who  imnwdi- 
ately  build  thereon,  are  sufficient  to  constH 
tute  a  dedication  of  the  atreeta.  Lwimgtkm 
V.  Mafor  qf  N.  T.,  22  D.  622;  McCuU  v. 
Davia,  94  D.  92;  M.  B.  Church  v.  JIayor  d&, 
87  D.  696. 

Where  ownera  of  land  anrvey  and  lay  efl 
ground  for  publio  uae  aa  a  atreet  or  landing 
under  an  agreement  among  themaelves^  aad 
make  sales  of  adjoining  lands  in  referenos  to 
and  recognizing  the  existence  of  such  strsst 
or  landing,  this  amounts  to  a  dedicatioo  of 
the  land  to  the  publio,  although  no  nun  be 
made  of  the  survey.  Qodfrejf  v.  C^  qf  A^ 
ton,  52  D.  476. 

The  statute  of  frauds  does  not  apply  ta 
dedication  of  land  to  the  publia  Such  tie^U- 
cation  may  be  made  by  grant  or  written  is- 
strument,  or  it  may  be  evidenced  by  acts 
and  declarations,  without  writing  aad  is 
purely  a  question  of  intention,     lb. 

Dedication  of  land  may  be  made  by  sar- 
vey  and  plat  alone,  without  any  declaratioB, 
either  oiul  or  on  the  plat^  where  it  i>  eviileat 
from  the  face  of  the  plat  that  it  was  the  la- 
tention  of  the  proprietor  to  set  it  apart  far 
the  use  of  the  public,     lb. 

A  vote  of  the  proprietors  of  a  town  defi- 
oating   lauds   to   publio   ose,    though  eal 
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iginallj  binding  upon  them,  owing  to  in- 
formalitiM  in  the  calling  of  the  meeting  at 
which  it  WM  passed,  may  afterwards  become 
■o,  if  aoqniesoed  in  by  them  until  they  de- 
rive a  bcniefit  from  it,  and  others  purchase 
from  them  in  consequence  of  the  appearance 
held  oat  by  such  Tote.  AbboU  ▼.  MUU,  23 
D.  222. 

Acquiescence  of  a  town  in  a  dedication  of 
lands  to  a  pablio  use  will  be  inferred  from 
the  fact  of  the  proprietors  remaininff  silent 
while  persons  are  purchasing  from  such  town 
property,  whose  Talne,  in  a  measure,  de- 
P|ends  upon  the  continuance  of  such  dedica- 
tion. IIk 

Four  persons  purchased  a  house  and  lot 
near  a  church,  with  the  object^  as  appears, 
that  the  property  should  bs  used  as  a  par- 
sonage, and  occupied  as  a  residence  by  the 
minister  of  the  church.  In  pursuance  of 
some  parol  amement,  the  purchase  price  of 
the  house  and  lot  was  meetly  raised  by  con- 
tributions,  and  refunded  to  the  four  pur- 
chasers. The  property  was  occupied  and 
used  for  the  purposes  for  which  it  was  pur- 
ehased  for  about  elcTen  years,  when  the  four 
purchasers  and  about  two  thirds  of  the  con- 
gregation withdrew  therefrom,  built  another 
house  of  worship,  and  kept  possession  of  the 
abore  property.  In  an  action  by  the  trus- 
tees of  the  ola  congregation  to  recoTcr  the 
property,  —  held,  tlwt  they  were  entitled  to 
recover;  that  the  purchase  and  appropriation 
of  the  property  ss  a  home  for  the  minister  of 
that  congregation,  whoever  he  mif^ht  be,  ac- 
cording to  the  rules  and  discipline  of  the 
religions  denomination  with  which  the  con- 
gregatiou  was  connected,  was  a  dedication 
of  the  property  to  the  use  and  benefit  of  all 
tboeo  who  then  composed  that  organised 
congregation,  or  might  constitute  it  there- 
after.    McKmney  v.  Orlgg9,  96  D.  360. 

4.  What  does  not.  —  Mere  intention  of 
a  proprietor  of  urban  lands  to  dedicate  them 
to  a  public  use  does  not  amount  to  a  dedica- 
tion thereof,  nor  are  his  strictly  private  acts 
or  declarations  to  be  regarded  as  evidence  of 
such  dedication.  Kidb  v.  Mayor  etc  qf  Viekg- 
kmv,  31  D.  167. 

W  here  a  tract  fronting  on  a  river,  and  ad- 
joining a  city  wherein  it  is  afterwards  incor- 
porated, is  divided  by  its  owner,  on  a  plan 
thereof,  into  city  lots,  streets  being  laid  off 
thereon  in  continuation  of  those  of  the  city, 
and  lots  are  sold  with  reference  to  such  plan, 
if  on  the  plan  between  the  river  and  nearest 
parallel  street  a  vacant  strip  is  left,  which  is 
not  divided  into  lots,  but  on  which  no  word 
is  written  indicative  of  an  intent  to  dedicate 
to  the  public,  no  presumption  of  an  intention 
to  dedicate  such  strip  to  the  uses  of  commerce 
or  otherwise  to  the  public  will  be  presumed. 
It  will  be  different)  if  on  the  vacant  strip 
such  a  word  as  *'quay,"  or  other  word  indic- 
ative of  such  intent)  is  written.  Munidpaiiiy 
No.  $  T.  OcUom  Prm.  86  P.  Q2i. 


Vov  iDdez  to  Notes  fai  Amerloan  Deelslons  and  Amerleiui  Reports,  see  pp.  5-359. 

Leaving  land  adjoining  a  street  open,  for 
owner's  convenience,  is  no  dedication,  but  a 
mere  revocable  license  to  the  public  to  use  it 
as  a  foot-way.  Qovoen  ▼.  Philadelphia  Bhf 
change  Co.,  40  D.  489. 

Where  permission  is  granted  or  compen- 
satioB  received  for  the  use  of  a  wharf,  there 
is  no  dedication  to  the  use  of  the  publia 
O^NeUl  r.  AnneU,  72  D.  364. 

Dedication  to  public  use  as  a  highway  is 
not  fulfilled  by  converting  the  land  into  a 
site  for  a  market.  David  v.  New  OrleanB,  79 
D.  586. 

A  market-honss  is  not  necessarily  public 
property,  but  may  be  the  subject  of  private 
ownership,     lb. 

5.  What  may  be  dedicated.  —  A  right 
of  fishing  in  private  waters  cannot  be  ac* 
quired  by  the  public,  by  a  dedication.  Cobb 
V.  Davenport,  97  D.  718. 

6.  Validity. — The  public  is  an  ever- 
existing  grantee,  capable  of  taking  dedica- 
tions for  public  uses,  and  its  interests  are 
a  sufficient  consideration  to  support  them. 
Warren  v.  JaekeomrilU,  68  D.  610. 

A  dedication  is  equally  valid,  whether  it 
be  gratuitous  or  for  compensation,  whether 
its  object  is  to  subserve  public  convenience^ 
a  charitable  or  relig;ious  purpose,  or  for  the 
purpose  of  furnishing  a  residence  for  the 
minister  of  a  particular  congregation,  as  one 
of  the  means  of  procuring  his  services.  He* 
Kinneif  v.  Oriqge,  96  D.  360. 

There  may  be  a  common-law  dedication  of 
land  for  a  public  landing  or  levee,  sc  well  as 
for  any  other  purpose  MamlxUo  v.  Willard, 
97  D.  208. 

A  dedicstion  to  public  uses  does  not  re- 
quire the  existence  of  a  corporation  to  whom 
it  is  made  or  in  whom  the  title  might  vest. 
It  may  be  valid  without  any  specific  grantee 
in  esse,  thus  forming  an  exception  to  the 
general  rule  of  conveyances.  M.  E.  Church  v. 
Mayor  etc,  97  D.  696;  Brown  v.  Manning,  27 
D.  255. 

7.  Neoeaaity  of  acoeptanoe.  —  Dedi- 
cation cannot  be  made  out  without  a  dear 
intent  to  dedicate  on  the  part  of  the  proprie- 
tor, and  an  acceptance  of  the  property  by 
the  public.  Lee  v.  Lake,  90  D.  220;  SUUe  v. 
Tra»k,  27  D.  654. 

Streets  laid  out  by  a  town  proprietor  do 
not  become  such  unless  sanctioned  by  the 
corporation  or  its  duly  authorized  officers. 
Underwood  v.  Stuyvesani,  10  D.  216. 

Interests  of  those  beneficially  entitled  to 
easements  or  dedications  of  a  public,  charita- 
ble, or  religions  character  are  not  allowed 
to  lapse  or  fail  for  want  of  what  is  technically 
called  a  person  to  take  the  legal  title;  but 
the  public,  in  whose  favor  the  strict  rules 
applied  to  like  transactions  between  individ- 
uals are  relaxed,  must  be  a  material  party  to 
the  act  out  of  which  its  interest  is  supposed 
to  arise.  Vkk  t.  Mayor  etc  of  Vtcksburg^  31 
D.  167. 
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9.  Proof  of  dedicatioiit  gemarftUj.  ^ 
A  deed  or  yrritten  grant  is  not  nooeaaary  ti 
establish  a  dedication  of  oonunona  or  higk* 
ways  to  pnblio  nse;  nor  is  it  nnoeawiy  that 
there  should  be  a  sranteo  in  itTittirnftft,  to 
take  the  fee  out  of  which  the  inoorporeil 
hereditament  is  to  arise,  at  the  time  oi  the 
supposed  dedication.  Vidk  t.  Mamor  cCe.  of 
Vkkskwg,  31  D.  167. 

Question  of  dedication  is  to  be  aabmitted 
to  jury  upon  the  circumstances  of  each  par- 
ticular case,  and  among  others^  a  moot  mat^ 
rial  inquiry  should  be  whether  an  inteotioa 
on  the  part  of  the  land-owner  to  dedicate  has 
been  shown.    Ottrdmer  ▼.  TiadeUe^  GO  D.  407. 

Intention  to  dedicate  to  publio  use  must 
be  si^:nified  in  a  manner  not  liaUo  to  doubt 
or  misconstruction,  by  something  more  than 
symbols  of  uncertain  import  or  faaeifal 
adornments  with  which  it  has  pleaaed  a 
draughtsman  to  decorate  a  plan  of  muueitj. 
David  r.  Nem  Orkanf,  79  D.  686. 

Dedication  to  public  use  is  not  estaliliahed 
where  neither  an  original  grant  nor  any  act 
of  plaintiflb  or  of  their  grantors  eqniyaleat  to 
a  grant  of  the  loeu$  tn  quo  for  a  pnblio  hi^- 
way  is  nroved,  and  the  assent  of  the  owner 
of  the  land  and  its  acceptance  and  nee  for 
the  purposes  of  the  dedioraon  is  not  shown. 
Ih. 

To  sustain  a  dedication,  an  intention  of  the 
owner  to  dedicate,  as  well  so  an  aetoal  ap- 
propriation of  the  property  by  the  pnblio  for 
the  uses  to  which  it  is  dedicated,  moot  be 
shown.    BuikneU  r,  SeoU,  94  D.  655. 

The  omw  is  on  the  public  to  ootablish  a 
dedication.     PeOa  ▼.  SchoUe^  96  D.  7Sa 

10.  Proof  hy  maps  or  pUna.  — Ao- 
knowledgment  and  recording  of  a  town  plat 
transfers  the  fee  of  land  thereon  dedicated 
to  public  use  to  the  county,  and  oeenros  its 
use  to  the  purposes  designated  on  the  plat 
Brown  ▼.  JfdimttH^,  27  D.  266.  &  P.,  Aard 
qfBdfieaHon  T.  Sdion,  98  D.  114. 

The  anthoritjr  of  an  asont  to  la^  ovt  a 
plat  of  a  town  is  prorod  oy  the  ratifintieo 
of  the  proprietors,  eridenced  by  their  laying 
out  the  streeti  and  numbering  the  lots  ta 
accordance  with  the  plat,  snd  by  their  re- 
ferring to  it  in  their  deeds  so  the  ''recorded 
townplal"    Bnwm  r.  Mamdng,  97  V.  2SS. 

The  dedication  of  certain  town  lota  as 
public  ground,  by  recording  the  official  town 
plat  in  which  they  are  designated  ao  such,  is 
construed  to  intend,  in  the  abeenco  <rf  other 
eyidenoe,  that  they  shall  be  taken  for  a  pub- 
lic square  for  the  use  of  the  town.  LdHmem 
▼.  ITarrm  OSo.,  84  D.  422. 

Land  is  snfficientiy  dedicated  when  Am 
owner  of  a  tract  whiu  has  boon  mapped  oet 
ao  a  city  marks  it  on  the  map  as  public  lead 
reserved  from  sale,  and  it  is  regaled  by  tb« 
public  and  the  grantor  ao  reserved  for  a  peb- 
lic  market-placM,  though  it  is  portly  umitf 
water,  and  nas  not  been  used  by  tho  puUis* 
Dnmnm'  ada.  Dm^  40  D.  21IL 


Portico  are  as  necessary  to  a  dedication  as 
to  a  private  grant.    76. 

Dedication  so  as  to  impair  and  injure  ezclu- 
iivo  righto  previously  granted  by  the  pnblio 
to  a  citioen  oannot  bo  made.  To  anthor- 
iie  such  an  interforenoo^  the  dedicators  must 
ohow,  not  only  their  own  willingneos  to  wo- 
Boto  tho  convenience  of  the  community,  nut 
the  aooeptanco  thereof  by  the  regular  organs 
of  the  public^  the  constituted  authoritioB. 
BmUh  V.  Harhins,  44  D.  83. 

A  more  ineffectual  attempt  to  effSect  a  stat- 
utory dedication  creates  no  estoppel  in  favor 
of  the  pnblio;  ond  to  raise  such  estoppel,  it 
must  oppoar  that  some  act  was  done  by  the 
public  subsequent  to  the  making  of  the  plat, 
and  in  reliuice  upon  it^  which  would  render 
it  unjust  for  the  proprietors  afterwards  to 
enforce  a  right  of  private  ownership.  Xes  v. 
Lake,  90  D.  220. 

An  ordinance  passed  by  a  dty  council. 
Betting  opart  a  water  lot  to  the  public  as  a 
free  dock,  is  a  mere  offer  to  dedicate,  and  the 
public  aoquireo  no  right  to  the  easement  until 
it  has  been  aocopted  and  used  by  the  public 
in  the  manner  mtonded.  San  Framatn  v. 
OaXdtrwood,  91  D.  642. 

Whore  tiie  qneoticn  is  whether  a  way 
dedicated  hao  booome  a  pi))>lio  highway,  so 
as  to  impose  upon  the  public  autuoritios  a 
dn^  to  amend  or  repair,  an  acceptance  on 
their  part  io  essential  to  tiiat  end;  and  where 
the  acts  of  the  owner  relied  on  to  establish 
a  dedication  are  not  snfficientiy  indicative 
of  an  intention  to  donate  his  property  to  a 
public  use,  to  constitute  a  dedication,  an 
acceptance  by  the  public  authorities,  or  user 
by  tne  public^  acquiesced  in  by  the  owner, 
may.  be  resorted  to  to  aid  in  arriving  at  his 
intention;  and  so  where  the  question  is 
whether  a  dedication  hao  in  fact  been  made, 
evidence  of  non-acoeptance  by  the  public 
authorities  or  non-user  by  the  public  is  com- 
petent to  be  considered  by  the  jury.  M.  JB, 
Ckureh  V.  Mayor  ete.,  97  D.  696. 

Acceptance  by  the  public  authorities  or 
pnbUc  user  is  not  essential  to  conclude  the 
owner  from  his  power  of  retraction,  when, 
his  intention  to  abandon  his  property  and 
dedicate  it  to  public  uses  is  once  unequivo- 
cally manifested.  In  that  events  the  right 
of  tiie  public  to  appropriate  the  lands  to 
the  pubuo  use  at  any  time  when  their  wants 
or  coQvoiiienco  require  it|  immediately  at- 
taches,    ih, 

8.  Sul&cioney  of  acoeptanoo.*— A 
part  of  the  land  dedicated  may  be  appropri- 
ated and  the  residue  relinquished.  akUe  v. 
2Va«ft^  27  D.  664. 

Where  land  was  dedicated  for  a  town 
park,  a  statute  or  vote  of  the  town  is  not  eo- 
aontial  to  constitute  acceptance,  but  proof  of 
public  nse  ao  a  park  for  many  years  will  snf- 
fioa  AbboUr.  Inhab.qfCoUaffeCUy,56R.  143. 

*  Bee  note  on  ocoeptonco  of  dedication,  37  D. 
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Sufficient  evidence  of  the  owners'  inten- 
tion to  make  a  dedication  is  furnished  by 
plans  on  which  the  land  it  designated  in  a 
manner  indicating  its  abandonment  to  the 
public  use,  and  by  oontemporaneons  acts  of 
the  owners  in  making  sales  with  reference 
to  the  plans,  and  in  making  a  partition  in 
which  the  land  was  not  embraced,  followed 
by  the  long  use  and  enjoyment  of  the  prop- 
erty by  the  public  without  opposition  on  the 
5 art  of  the  owners.  Sarpif  y.  Mumaipality 
To,  f,  61  D.  221. 

The  rule  for  testing  a  dedication  to  pub- 
lic use,  to  be  inferred  from  a  |>lan,  is,  that 
words  indicative  of  an  intention  to  give 
should  be  found  on  the  plan,  in  order  to 
clothe  it  wiUk  such  an  effect*  and  moreover, 
that  the  public  should  have  accepted  the 
dedication  by  using  the  ground  for  the  pur- 
poses indicated.  David  v.  New  Orkant,  79 
D.  586. 

The  words  '*  garden  square,"  markttd  on  a 
block  in  a  town  plat,  do  not  neoessarily  im* 
ply  a  dedication  of  the  block.  The  words 
are  equivocal,  and  resort  must  be  had  to 
extraneous  circumstances  to  discover  what 
was  intended  thereby;  and  they  were  in 
this  case,  insufficient  to  establish  a  dedica^ 
tion,  especially  after  a  Iwse  of  eighteen 
years  from  the  period  of  the  supposed 
dedication,  during  all  of  which  time  the 
defendant's  acts  and  conduct  were  wholly 
inconsistent  with  a  dedicatioii  to  publio  use. 
PeUa  V.  Scholie,  86  D.  729. 

11.  Proof  by  acts  in  pais.  —  It  is  not 
necessary,  in  oraer  to  show  a  dedication  of 
land  to  we  use  of  the  public,  to  prove  that 
it  has  been  anpropriated  to  such  use  for  so 
long  a  time  that  a  grant  may  be  presumed; 
it  is  sufficient  if  the  owner  thereof,  by  some 
unequivocal  act,  manifested  his  intention  of 
dedicating  it  to  public  use,  and  in  conse- 

anenoe  of  such  intention,  so  manifested,  in- 
ividuals  have  purchased  from  him  property 
which  will  be  materially  affected  if  such  in- 
tention be  changed.    AbboU  v.  MiiU,  23  D. 


Acts  of  proprietors  within  inhabited  cities 
and  villages  of  established  boundaries,  by 
which  a  dedication  is  established,  must  he 
•ither  in  themselves,  or  from  the  relations 
of  the  parties,  of  an  open,  palpable,  deliber- 
ate^ and  public  character.  Viek  v.  Mayor 
etc  ^  VkUbwg,  31  D.  167. 

Declarations  as  well  as  acts  of  owner  may 
be  evidence  of  dedication  of  land  by  him  for 
a  road.    (kUt  t.  Sprawl^  66  D.  696. 

Bvidence  of  the  declarations  of  the  owner 
of  lands  datmed  to  be  dedicated  as  a  high- 
way, enlanatory  of  his  intentions  both  be* 
fore  ana  alter  the  opening  of  the  way,  is 
admissible.     Bvehamn  v.  ^trtie,  3  R.  23. 

19.  Proof  of  acoeptanoe.  —  Where  a 
bridge^  built  by  private  subscription,  across 
a  river  dividing  two  towns,  is  dedicated  to 
Hm  paUis^  aaa  the  oommisrionwn  ei  high- 


ways procure  the  levy  of  a  tax  to  aid  in 
rebuilding  it^  and  open  a  road  connecting 
the  bridge  with  another  road,  and  keep  the 
same  in  repair,  and  when  the  bridge  is  out 
of  repair,  nail  a  plank  across  the  end  of  it, 
these  acts  will  afford  the  very  strongest  evi- 
dence of  an  acceptance  of  the  dedication, 
and  it  is  error  to  permit  the  commissioners 
to  testify  to  their  intent  when  they  per- 
formed those  acts.  Toum  qfDayUm  v.  Toum 
qfBiUland,  25  R.  457. 

In  an  action  against  a  city  for  personal 
injuries  caused  by  a  defect  in  a  street^ 
evidence  that  after  the  accident  the  city 
repaired  the  street  is  not  admissible  alone, 
to  show  a  previous  acceptance  of  a  dedica- 
tion of  the  street.  Kennedy  v.  Mayor  eU,  qf 
Ownherland,  67  R.  346. 

18.  Dedication,  when  presumed.  — 
Laj^se  of  a  particular  time  is  not  necessary 
to  infer  a  dedication  of  property  to  publio 
use;  but  there  must  be  evidence  that  the 
owner  offered  and  designed  to  dedicate  the 
property  for  such  purpose.  Dwinel  v.  Bar^ 
nardp  48  D.  507. 

No  particular  ceremony  is  required  to 
make  a  dedication,  nor  is  any  time  pre- 
scribed by  law  as  essential  to  securing  the 
enjoyment;  dedications  may  be  presumed 
from  facts  and  circumstances  proved;  and 
so  may  the  assent  of  the  owner  of  the  land 
and  the  acceptance  by  the  publio.  Cole  v. 
Sprowlf  56  D.  696. 

14.  -^  firom  long  public  user.  — 
Dedication  of  a  street  may  be  established 
either  by  length  of  time  or  by  an  act  so  un- 
equivocal 80  to  require  no  time  to  warrant 
the  presumption.  Livmgeton  v.  Mayor  of 
New  York,  22  D.  622. 

User  of  a  street  for  twenty  jyoars  by  per- 
mission of  the  owner  is  sufficient  to  estab- 
lish a  dedication,  /ft.  But  long-continued 
usa^  must  be  considered  in  connection  with 
the  mtention  of  the  owner  to  dedicate.  State 
V.  Traek,  27  D.  554. 

Where  the  pnblio  rely  upon  user  as  evi- 
dence of  the  right)  that  right  cannot  be  more 
extensive  than  the  user.    Ib» 

Undivided  lands  set  apart  by  the  proprie- 
tors of  a  town  for  a  public  common,  and  so 
used  by  the  public  for  nearly  forty  years, 
have  become  a  common  highway;  and  such 
town  cannot  afterwards  convey  to  any  per- 
son an  exclusive  right  of  possession  to  any 
part  thereof.     Pomerou  v.  MilU^  23  D.  207. 

Enjoyment  of  a  public  highway,  square, 
or  common,  or  of  any  other  common  privi- 
lege or  immuity,  for  a  period  less  than  fif- 
teen years,  may  afford  conclusive  evidence 
of  a  nght  to  continue  such  enjoyment.  Ah* 
boUy.  MWe,2ZI>,  222. 

User  of  itself  ought  not  to  be  evidence  of 
dedication  in  a  country  where  roads  and 
highways  are  enjoyed  over  lands  without 
any  auUiority  of  law,  and  by  the  tacit  per^ 
miiiioii  ol  tilt  owners  bat  without  any  aots 
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showinff  an  intention  to  appropriate  and 
yield  we  property  to  public  nse.  Other 
iaoti  and  circnmstancea  ought  to  be  shown 
which  might  not  only  evidence  an  intention 
to  devote  the  use  of  &e  property  to  the  pub- 
lio,  but  an  actual  appropriation.  Oarainer 
T.  Titdak,  60  D.  407. 

To  show  dedication,  bj  nser,  of  land  of  an 
individual  to  a  public  nae,  it  must  have  been 
»  UMT  bv  the  publio  adverse  to  and  exeln- 
■ive  of  the  use  and  enjoyment  of  the  prop- 
erty by  the  proprietor,  and  not  a  mere  use 
by  the  public  under  and  in  connection  with 
its  use  by  the  owner  in  any  manner  denred 
by  him.     Talboii  v.  Oraee^  95  D.  703. 

15.  When  dedication  takes  effect.  — 
Dedication  to  publio  use  is  a  trust  which 
takes  e£Eeot  from  the  registry  of  the  official 
town  plat,  and  neither  the  trust  nor  the 
title  is  affected  by  a  subaequent  conveyance 
by  the  proprieton.  Lebamm  v.  Warren 
Cwnty,  34  D.  422. 

16.  Bevocation.  —  The  owner  eannot 
revoke  a  dedication  after  it  is  once  com- 
plete, or  restrict  or  change  the  usee  to 
which  it  was  made.  M,  E.  Church  v.  Majfor 
etc,  97  D.  696. 

He  is  precluded  from  revoking  the  dedioa- 
tion,  where  property  is  set  apart  for  publio 
use,  and  enjoyed  as  such,  and  private  and 
individual  rights  acquired  with  reference  to 
it;  the  law  considers  it  in  the  nature  of  an 
estoppel  in  pak,  Sarpff  v.  MumdpaUiif  No, 
f,  61  D.  221. 

Even  where  the  particular  use  has  oeased, 
the  public  have  acquired  a  right  which  can- 
not De  disregarded.  Lands  were  dedicated 
for  the  erection  of  a  court-house;  relying  on 
this  de4ication,  dwellings  were  built,  border- 
ing on  the  lot,  and  the  dedication  was  pro- 
nounced irrevocable,  notwithstanding  the 
state  court  was  afterwards  moved  to  another 
town.    8kUe  ▼.  Trask,  27  D.  654. 

17.  Reversion.  —  Location  of  a  court- 
house and  jail  on  ^ound  dedicated  to  the 
use  of  a  town,  and  its  subsequent  occupation 
by  the  county,  is  an  easement  only,  not  in- 
consistent with  the  use  of  the  premises  by 
the  town,  upon  the  termination  of  which  the 
town  m^  reclaim  its  rights.  L^nnon  t. 
Warren  Co,,  34  D.  422. 

Property  in  which  an  easement  is  acquired 
by  publio  by  dedication  will  revert  to  original 
owner,  provided  he  has  not  in  some  manner 
parted  with  his  interest  in  the  soil,  if  the  use 
and  enjoyment  be  relinquished  or  abandoned, 
or  if  there  be  a  non-user  for  a  sufficient 
length  of  time  to  be  evidence  of  a  discontin- 
uance and  abandonment.  Oardmer  v.  2Vs- 
dale,  mD.iffJ 

Property  reverts  to  dedicators  or  their 
representatives,  if  the  sole  use  to  which  it 
has  been  dedicated  becomes  impossible  of 
execution;  and  a  court  of  equity  cannot» 
without  their  consent,  extinguish  their  right 
el  itversion  by  ordering  »  Mle  of  tiie  prop- 


erty, and  assume  to  execute  the  trust  qf^^tM, 
by  toansferring  it  to  the  proceeds  of  sale 
Board  of  Education  v.  Edaon,  98  D.  114. 

18.  Elfoct  on  rights  of  donor.— 
Proprietors  of  a  town,  after  setting  a|«r: 
Unas  as  a  pubUc  square  or  common,  cannot 
resume  the  lands  so  dedicated,  or  appropriate 
them  to  any  other  use,  when  individuals  have 
been  induced,  by  reason  of  the  dedication, 
to  purchase  of  them  lands  bordttring  on  such 
square  or  common,  in  the  expectation  that  it 
will  so  remain.  AbboU  v.  MiUs,  23  D.  22; 
State  V.  CatSn,  23  D.  230;  Waterlown  v. 
Cowen^  27D.  Sa 

When  the  owners  of  urban  property  have 
laid  it  out  into  lots,  with  streets  and  avenues 
intersecting  the  same,  and  have  sold  their 
lots  with  reference  to  such  a  plat,  they  can- 
not resume  oontrol  over  the  property  so  as 
to  deprivtf  their  grantees  of  Uie  benefit  of 
having  such  streets  kept  open.  WtUertoum 
V.  Cowen,  27  D.  80;  Cit^  q/*  Dubuqme  ▼.  Jia- 
Umey,  74  D.  358.  But  this  rule  does  not  ap> 
ply  where  there  has  been  no  appropriatioa 
by  the  owner  to  the  publio  use.  Bnee  v. 
Dudkv,  67  D.  231. 

If  the  United  States  was  such  owner  the 
rule  would  be  the  same,  and  the  genera] 
government  would  be  forever  precluded  from 
exercising  any  authority,  or  setting  up  any 
title  to  the  same.  Ct^  q^  Jhibuque  v.  Jfo- 
Umty,  74  D.  358. 

Where  one  has  dedicated  lands  for  a  pulilie 
square,  no  special  covenant  is  necessary  to 
authorise  his  grantees  to  insist  upon  the 
square  being  kept  open.  WaUrtomn  v.  Omoa^ 
27  D.  80. 

Acceptance  of  lands  dedicated,  and  their 
use  by  the  publio  for  the  object  intended, 
works  as  an  estoppel  m  jnw,  precluding  the 
donor  and  all  claiming  in  his  right  from  as- 
serting any  ownership  inconsistent  with  sacfa 
use.     Brown  v.  Manning,  27  D.  256. 

Where  a  person  has  dedicated  the  bank  of 
a  navigable  river  to  the  public,  he  has  no  in- 
terest m  the  bed  of  the  stream  which  he  can 
reserve  to  the  prejudice  of  the  enjoyment  of 
the  publio  easement  over  it.  Oidfrqi  v. 
C%  ^  il  Aon,  62  D.  476. 

Dedicator  of  land  may  prescribe  the  tenns 
and  limitations  upon  which  he  gives  iL 
BarnhiU  w.  City  qf  Boeton,  54  D.  749L 

Wnere  the  ^pmtee  of  publio  land  dedi- 
cates it  to  pubhc  use  in  a  city,  under  a  sta^ 
ute  providing  that  the  land  so  dedicated  shall 
be  held  in  the  corporato  name  in  tnut,  to 
and  for  the  uses  and  purposes  set  forth  sad 
expressed  or  intended,  he  does  not  theiebr 
deprive  himself  or  subsequent  pfurchaseis  ci 
the  title  to  the  land,  but  merely  such  eststs 
or  interest  therein  as  the  purposee  of  tkt 
trust  require;  and  the  land  cannot  be  takes 
for  any  other  use  or  subjeeted  to  any  grsater 
burden  or  servitude  than  that  exprsssed  ia 
the  dedication  without  oomMnsation  beiag 
made  to  the  owner.    If  sa  additiooal  hvrdM 


For  Index  to  Kotos  la  Amerli 


DfiDICATION. 
DoolflloBfl  and  Amerloan 


■oo  pp.  6-a59* 


li  impOMd  which  works  a  special  injury,  he 
baa  the  right  to  have  it  enjoined.  Sckmr' 
meter  r.  Si.  Paul  etc  R,  R.  Co,,  88  D.  59. 

Dedication  hy  »  city  of  a  portion  of  its 
water-front  for  public  use  as  a  free  dock  is 
merely  the  grant  of  an  easement;  and  the 
right  of  ent^  and  possession,  subject  to  the 
easement,  reinaina  in  the  city.  Sam  Frcm- 
Cisco  V.  Caiderwood,  91  D.  542. 

The  law  applicable  to  dedication  of  hi^^h- 
ways  applies  with  equal  force  to  dedication 
of  pubUo  landings,  and  the  principle,  so  far 
as  respects  the  right  of  the  original  owner  to 
distnr  D  the  use,  must  rest  on  the  same  ground 
in  both  cases.   Manhaioy.  WUlard,97D.^iOa. 

The  easement  is  ▼ested  in  the  public  where 
right  of  the  public  to  use  of  lands  is  based 
upon  a  dedication  to  public  uses;  the  fee 
remains  in  the  original  owner,  and  may  be 
conveyed  by  him  to  third  persons,  but  the 
right  of  the  public  to  the  use  is  paramount 
to  the  title  of  the  owner  of  the  fee,  and 
does  not  require  the  fee  for  its  protection* 
Ji.  B.  Churdk  v.  Mayor  etc,  97  D.  696. 

Owners  of  the  fee  after  dedication  of  land 
oannot  autiioriie  its  use  for  any  private  pur- 
pose,   /ft. 

The  interest  of  original  proprietors  of 
towns  growing  out  of  their  dedication  of  lota 
for  school  purposes  is  not  affected  by  the 
Ohio  act  of  1850,  which  provides  that  the 
title  to  all  real  estate  and  other  property  be- 
longing, for  school  purposes,  to  any  cit^, 
town,  village,  township,  or  district,  which  is 
or  may  be  organised  into  a  single  school  dis- 
trict, shall  be  regarded  as  vested  in  the 
board  of  education  thereof.  Board  qf  Bdu- 
eatitm  v.  Bdmm,  98  D.  114. 

Where  one  has  dedicated  land  for  a  street 
through  which  he  has  previously  sold  a  strip 
in  fee  for  a  railroad,  a  subsequent  grant  by 
him,  bounding  on  such  street,  conveys  all 
his  remaining  title  therein.  Ayree  v.  Penm' 
gyltvLfua  R.  R,  Co.,  67  K  538. 

19. or  those  claiming  under  him. 

—  Privies  in  estate  are  bound  to  the  same 
eitent  as  grantors,  by  deeds  and  acts  under 
them,  and  it  is  not  within  the  power  of  either 
to  resume  a  grant  to  the  public  after  the 
public  have  entered  upon  tne  use  desisned 
nor  while  it  is  so  ased.  Warren  v.  Jadaton- 
vilU^  58  D.  6ia 

The  original  owner  of  land  dedicated,  or 
those  claiming  under  him,  may  maintain 
ejectment  agamst  a  permanent  encumbrancer 
who  occupies  and  uses  the  whole  or  a  portion 
of  the  land  dedicated  for  purposes  repuguant 
to  and  inconsistent  with  the  public  use. 
Gardiner  v.  Tisdale,  60  D.  407. 

A  dedication  by  the  owner  of  the  particu- 
lar estate  will  not  bind  those  in  remainder  or 
reversion.     Rivee  v.  Dudley,  67  D.  231. 

90.  Effect  on  rights  of  third  persons, 
or  the  public.*— The  public  acquire  by 

*  Bee  note  on  adverse  occupation  of  dedicated 
Isada*  VD.m. 
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dedication  and  use  of  town  lands  as  a  com- 
mon merely  an  easement  in  the  land,  and  not 
a  right  to  the  soil  itself;  hence,  any  pr<^ 
prietor  of  an  undivided  share  of  lands  in  the 
town  may  maintain  ejectment  asainst  any 
one  in  the  exclusive  possession  m  any  part 
of  it,  and  recover  subject  to  the  easement 
Pomeroy  v.  MilU,  2S  i>.  207;  Dummer  ads* 
Den,  40  D.  213. 

So  such  proprietor  may  maintain  a  suit  to 
declare  the  title  to  a  public  square,  and  to 
have  buildinss  erected  thereon  abated  as 
nnisancea.  Srovon  v.  Manning,  27  D.  256| 
U  Oiereq  v.  OalUpoUe,  28  D.  641. 

This  rule  applies  to  a  public  landing  and 
may  be  anpported  on  the  same  principle  ol 
public  pokey  and  convenience  as  a  dedica- 
tion of  a  public  highway  or  streel  11m 
power  over  the  lana  parted  with  by  the 
owner  i^id  acquired  by  the  public,  in  a  dedi- 
cation of  a  publio  landing,  is  but  an  ease* 
ment  or  right  of  transit,  and  is  no  greater 
privileffe  in  or  power  over  the  land  of  an- 
other than  that  given  by  the  dedication  of  a 
public  highway  or  street.  Oardiner  t.  Tie- 
dale,  60  D.  407. 

Legislature  cannot  apply  to  s  different 
purpose  land  dedicated  to  the  use  of  the 
mhabitants  of  a  town  as  a  public  square,  and 
so  used  by  them.  Le  Oiereq  v.  Oatlipolie,  28 
D.  641. 

Publio,  composed  of  individuals  who  come 
in  by  acts  of  disseisin  and  intrusion,  subse- 
quent to  a  dedication  of  urban  propertv  by 
tne  owner,  cannot  be  regarded  as  the  objects 
of  his  bounty  and  regard.  Viek  v.  Mayor  etc, 
qf  Viekaburg,  31  D.  167. 

Where  a  party  conveys  land  dedicated  to 
the  public,  ue  lee  to  the  land  passes,  subject 
to  the  legal  right  vested  in  the  public  to  the 
possession  and  use  of  the  land.  Dummer  ads. 
Den,  40  D.  213L 

Land  dedicated  for  a  special  and  limited 
use,  as  for  a  footway,  must  be  accepted  and 
need  for  that  puipose  only.  BemphiU  v.  City 
i^Boeton,  54  D.  749. 

Gift  of  right  of  way  for  a  street  confers  the 
right  to  level  the  same  and  to  do  everything 
requisite  to  the  making  of  the  street,  but 
does  not  amount  to  a  gift  of  the  earth  or 
other  materials  that  may  exist  within  the 
boundary  lines  of  the  right  of  way  given. 
Smith  V.  City  Council  qf  Rome,  63  D.  298. 

When  land  has  been  dedicated  at  common 
law  to  public  use,  the  public,  not  being  en- 
titled to  the  fee,  cannot  require  a  party 
claiming  the  fee,  without  disturbing  or  ques- 
tioning the  public  easement,  either  to  estab- 
lish or  defend  his  title;  but  where  a  claimant 
denies  the  existence  of  the  easement,  and 
threatens  an  invasion  of  the  public  rights,  at 
a  time  and  under  circumstances  unfavorable 
to  their  defense,  the  courts  will  interfere. 
Matikato  v.  WiUard,  97  D.  208. 

Dedication  made  for  a  oertata  purpose 
must  be  restricted  in  its  enjoyment  to  waek 
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purpose,  Mid  cannot  be  diyerted  to  another 
and  different  objeot^  nnleea,  by  a  diviuon  or 
diamption  of  that  commnnity  or  aooiety  for 
whoae  benefit  it  was  made,  a  partition  or  ap- 
portionment of  the  proper^  is  aathorised  ij 
expreee  law.    McKinney  ▼.  Qriggt^  96  D.  360. 

Word  "aqaare,"  as  a  term  of  dedication, 
imports  a  complete  and  nnrestrioted  abandon- 
ment to  pnbho  use,  either  for  porposes  of  a 
free  passage,  or  to  be  ornamented  and  im- 
provod  for  grounds  of  pleasure,  amusement^ 
recreation,  or  health.  Jf«  JL  CAurcA  ▼. 
JCayor  ete.,  97  D.  696. 

Local  corporate  authorities  of  a  city  or  town 
In  which  land  dedicated  is  situated  hate  un- 
limited power  to  regulate  the  publio  use  of  it 
within  the  limits  of  the  purposes  and  uses 
for  which  the  dedication  is  made,  and  may 
be  regarded  as  representatiyes  of  the  public 
for  the  purpose  of  maintaining  suits  in  equity 
or  at  law,  for  the  vindication  of  the  publio 
right;  but  they  cannot  sell  the  land  so  dedi- 
cated, nor  release  or  extinguish  the  uses  for 
which  it  was  dedicated,  nor  employ  it  in  anj 
way  Tariant  from  the  purposes  for  which  it 
was  desiffued.     /ft. 

Sale,  tor  water-taxes,  of  land  claimed  as 
dedicated  will  not  defeat  the  public  right; 
for  the  corporate  authorities  have  no  right  to 
•ell  lands  dedicated,  or  to  extinguish  the  pub- 
lic uses  for  which  they  were  dedicated.     /6. 

Dedication  of  town  lots  for  school  purposes 
confers  no  power  of  alienation,  in  Ohio,  so  as 
to  extinguish  the  use,  notwithstanding  the 
lots  have  been  rendered  unsuitable  to  be 
vsed  as  sites  for  school-houses,  by  reason  of 
the  subsequent  construction  of  a  nulroad 
and  depot  in  close  proximity  thereto. 
Soard  qf  Edwfotion  v.  JBcUon,  98  D.  114. 

A  riparian  owner  platted  his  land  into 
streets,  lots,  and  squares,  one  of  such  streets 
being  below  high-water  mark;  the  street  was 
aubsequently  filled  out,  but  was  subsequently 
olosed  by  the  owner  of  all  the  adjoining  lots. 
Beld,  that  he  could  be  compelled  to  reopen 
it  by  the  owner  of  some  of  the  other  lots. 
Fniidenee  Steam  Bnghm  Ook  t*  PromdemM 
ste.  8.  8.  Oo.,  84  R.  662L 

BEDUOnON. 

For  benefits,  in  taking  land  for  raflroadi^  see 

Railroad  Companibs,  26. 
From  tax  assessments,  see  Taxis,  60. 


DEEDS. 

[Include!  the  common-law  requisites,  reprlstra- 
tion.  interpretation,  operation,  and  validity  of 
deeds  oonsidered  as  conveyances  of  realty;  ex- 
cluding matters  relating  to  deeds  in  common 
with  other  classes  of  written  or  sealed  Instru- 
ments. The  contract  to  convey  is  under  Covb- 
HANTs,  and  Vairoon  amd  Pubchasbu,  and  deeds 
of  particular  classes  of  persons  are  under  their 
titles  and  the  titles  of  the  personal  relations.] 

Alienation   of   homestead'  by,   see    Hom- 

smATC,  16,  17. 
Ai  a  means  of  evidenoe,  seo  Byjdino^  2001 


By  faifuiH  TAlidity  o(  see  Imwawo,  M. 

Certified  Mmei  m,  ts  •ndaaoe^  mm 

OnMag  tmals,  uonshuaUsa  o(  mo 

Deliyeiy  of  goods  abid  by*  see  Saiai^  46. 
Distinguished  from  eontraot  to  ootty  •■•  Vis* 

DOB  Am  PUBOBAAEB,  1. 

Duty  of  pnrdhaser  to  demand,  and  of  yonder 
to  tender,  loo  VmDOB  avd  Pubgbassb, 
19. 

Bffeot  of  alterations  in,  loo 
IirSTBUliSMTi^  12-16. 
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milj  bj  dead.     Thampiom  ▼•  Chregoryt  4  D. 


Aa  Maignment  of  a  doed,  indoned  thereon, 
does  not  oonirey  any  intereat  in  the  landa 
theraia  daaoribao.  BenHqf  t.  D^orui,  15  D. 
M6. 

2.  N«ce«dty  of  a  writlxig.  --Conv^ey- 
ance  of  an  intereat  in  lands  ia  reqaired  to  be 
by  writing,  signed  and  aealed,  to  be  of  any 
validity,  nnder  the  New  Hampshire  Reyised 
Statutea,  ohapter  130,  section  3;  bnt  it  ia 
good  as  against  the  grantor  and  hia  heira, 
withont  being  witnessed,  acknowledged,  or 
recorded,    ^nmky  v.  Holbrooke  86  D.  173. 

8.  What  will  operate  as  a  deed.*-- 
A  releaae  to  a  party  not  in  possession,  if 
made  for  a  raluable  oonaideration,  will  be 
oonstmed  to  be  a  conveyance  effectual  to 
paaa  the  estate.  Pray  v.  Pierce^  6  D.  69. 
Contra,  Thornton  v.  Mulquinne,  69  D.  548. 

An  aasienment  of  "  all  debts,  dues,  or  de- 
mands^ wheresoever  and  whatsoever,  real, 
personal,  or  mixed,  which  are  due  and  owing, 
or  of  rigikt  belonging  to  me,  either  by  virtue 
of  inheritance,  legacies,  bonds,  notes,  book- 
debts^  or  otherwise,"  passes  real  estate. 
MeWWkam  v.  MarUn,  14  D.  688. 

An  instrument  conveying  property  *'to 
take  effect  as  far  as  regards  handing  over  of 
property  at  my  death,"  and  reserving  the 
right  to  revoke  the  instrument  during  life, 
and  providing  that  "  placing  the  same  among 
my  papers  ia  intended  by  me  as  a  delivenr 
of  said  property  at  my  death,"  is  a  deeo, 
passing  a  present  interest  to  be  enjoyed  m 
/lUuro,     Wall  V.  Wall,  64  D.  147. 

An  instrument  failing  to  operate  aa  a  oon« 
▼eyance  is  sometimes  construed  as  a  covenant 
to  stand  seised,  but  it  must  be  sufficient  in 
its  legal  parts  to  constitute  a  deed.  The 
failure  in  the  legal  force  of  the  instrument  is 
wh&t  causes  it  to  receive  the  former  effect, 
and  not  its  defect  in  legal  formalities.  SwU- 
wer  V.  Knavp§t  74  D.  375. 

Town  plats,  under  the  statute,  are  instm- 
ments  of  equal  solemnity  with  deeds.  They 
are  acknowledged  and  recorded  in  tiie  same 
manner,  and  purchasers  are  supposed  to  look 
only  to  them  to  ascertain  the  extent  of  the 
rights  and  titles  of  the  owners  of  lots.  VFof- 
Urod  V.  Ckkago  etc  Ry  Co.,  86  D.  743. 

An  agreement  for  sale  of  land  in  consider- 
ation ofa  sum  of  money  to  be  paid  annually 
during  the  lifetime  of  the  jgrantor  and  his 
wife  for  their  support,  containing  a  provision 
for  the  increase  or  reduction  of  such  annual 
sum  should  it  be  too  little  or  too  much  for 
that  purpose,  which  contains  the  formal 
words  of  a  present  deed  of  conveyance  dis- 
tinctly conveying  the  land,  and  which  is  duly 
executed  and  acknowledged,  possession  being 
delivered  under  it,  is  an  executed  convey- 
ance, vesting  the  title  in  the  grantee;  and 
the  fact    that    such  grantee  is  a  married 

^  Distinction  between  deeds  and  wills  or  oon- 
toacts,  see  note,  92  D.  fti8-3)a 


woman  will  not  prevent  the  estate  from 
vesting  in  her  by  the  conveyance,  though 
encumbered  with  a  condition.  BortM  v. 
Aor-te,  86  D.  603. 

An  intestate  executed  a  sealed  instrument, 
by  whic^  he  declared  that  he  left  certain 
notes  described  therein  to  his  son-in-law  C, 
in  trust,  to  be  equally  divided  between  the 
intestate's  three  daughters  described,  after 
his  death.  The  notes  were  delivered  to  O, 
and  the  instrument  was  recorded.  UM^  an 
irrevocable  deed  taking  effect  at  onoa.  Eger^ 
ion  V.  Corr,  55  R.  630. 

4.  What  will  not.  —  An  instrument  in 
the  form  of  articles  of  agreement  to  convey, 
and  concluding  with  a  penalty  for  aoa-per- 
formance,  though  oontaming  words  of  Bar- 
gain and  sale,  or  a  conveyance  m  prceienii  to 
a  party  and  hia  heir%  is  no  more  than  an 
agreement  to  oonvey.  Jaekaon  v.  MyerM,  3 
U  504.  a  P.,  Shemum  v.  Dili,  8  D.  408; 
Stewart  v.  Lang^  78  D.  414. 

A  deed,  if  made  with  a  view  to  the  dis- 
position of  a  man's  estate  after  his  death, 
will  inure^  in  law,  aa  a  devise  or  WiU. 
Whether  an  instrument  be  a  deed  or  will 
does  not  depend  on  ita  form  or  manner  of 
execution,  but  upon  its  operation.  WeUbom 
V.  Weaotr,  63  D.  235.  &  P.^  CarUon  ▼. 
Camtron,  38  R.  620. 

An  instmment  in  form  a  deed  mav  be 
shown  to  be  a  will,  aa  the  intention  of  the 
maker  may  be  ascertained  not  only  from  the 
instrument  bnt  from  extrinsic  testimony. 
Declarations  of  a  party  in  possession  of 
property  and  exercising  acts  of  ownership 
may  be  admitted  in  evidence,  not  for  the 
purpose  of  showing  title  in  himself,  but  for 
the  purpose  of  rebutting  the  presumption 
that  he  held  aa  trustee,  and  as  fortifying  bis 
possessory  title.  WtUbom  v.  Wtavtr^  &  D. 
235. 

The  distinotion  between  a  will  and  a  deed 
is,  that  a  will  has  no  operation  until  the 
death  of  the  testator,  and  that  a  deed  must 
take  effect  on  its  execution,  and  immediately 
pass  the  estate  or  interest  given,  although  it 
IS  not  essential  that  this  interest  shall  im« 
mediat^y  pasa  into  the  possession  of  the 
donee.    Baih  ▼.  HarrUon,  70  D.  203. 

An  instrument  is  not  a  deed  if  the  interest 
created  do  not  arise  until  the  death  of  douor 
or  some  other  future  time,  although  it  may 
be  denominated  a  deed  by  the  maker, 
may  have  express  words  of  immediate  grant, 
may  have  sufficient  consideration  to  support 
a  grant,  and  may  be  formally  dehvereo.  lb. 

Such  an  instmment  is, not  a  deed,  though 
in  many  respects  in  th^  form  of  one,  and 
may  be  ineffectual  aa  a  will  from  a  lack  of 
the  requisite  number  of  witnesses.     lb. 

The  words  in  a  deed,  "  grant,  assign,  bar- 
gain, and  sell  unto  6.  N.  sal  and  all  manner 
of  goods,  diattela,  debts,  moneys,  and  all 
other  things  of  me  whatsoever,  as  weU  real 
aa   personal^    of    what   kind,  nature^  and 
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<|iiality  soever, "  "to  have  and  to  hold,  etc, 
unto  the  said  G.  K.,  his  exeoutors,  adminis- 
trators, tad  assignees  forever,**  do  not  pass 
the  real  estate.   IngeU  ▼.  Noomty,  13  D.  434. 

A  eonveyanoe  of  land  previonsl j  oonveTed 
^7  the  same  ffraator  is  inopsntiTe.  Mvom  v. 
Spmrgin,  52  D.  106. 

A  grantee  is  not  affeotsd  bj  n  separate 
declaration  of  trast^  not  referwd  to  in  the 
deed  nor  known  to  the  grantso.  Bogen  t. 
Soaer9,  40  R.  750. 

5.  Date.  — The  data  of  a  dead  is  pre- 
sumed to  be  the  timo  of  its  delivery.  Bred^ 
muidge  v.  Todd,  16  D.  83. 

Bvery  deed  is,  prima  faek,  presumed  to 
have  been  made  on  the  day  of  its  date.  HaU 
T.  Betmer,  21  D.  394. 

A  deed  executed  bvn  oommissioner,  under 
a  deoroa  vacating  title  to  real  estate^  relates 
back  to  commencement  of  suit,  as  against 
defendant  in  such  suit  and  those  subse- 
quently claiming  title  under  him.  ShUukU 
V.  XotMON,  64  D.  145. 

Antedating  a  deed  eight  months  previous 
to  its  acknowledgment  for  record  renders 
the  recording  available  only  from  the  date  of 
the  acknowledgment^  and  even  as  an  un- 
recorded instrument  it  would  be  avaUable 
«nly  from  this  latter  date.  SkmpKim  t.  £ov- 
«rifv,  96  D.  252. 

6.  Bedtalfl,  etc*  —  The  recital  of  pay- 
ment of  the  consideration  in  a  deed  is  not 
evidence  thereof  as  against  third  parties. 
BoUon  V.  J6kn§,  47  D.  404;  Uoifd  v.  Lynch, 
70  D.  137. 

Such  recital  is  only  prima  faae  evidence  of 
payment.    Parker  v.  Foy,  6  R.  484. 

It  is  presumptive  evidence  that  the  gran- 
tee is  a  purchaser  for  a  valuable  considera- 
tion, under  the  recording  acts.  Wood  v. 
Chayin,  67  D.  62. 

Such  recital  cannot  be  contradicted  for  the 
purpose  of  defeating  the  conveyance  in  which 
tt  appears.    Burleigh  v.  Coffiii,  53  D.  236. 

One  daimins  as  hona  fde  purchaser  for 
valuable  consideration,  paid  without  notice 
of  a  trust,  must  affirmatively  prove  Uie  pay- 
meat  of  the  conBideration  by  other  evidence 
than  the  receipt  upon  the  deed.  Ltoffd  v. 
Lynch,  70  D.  137.  d.  P.,  GaUand  v.  Jaekman, 
85  D.  172. 

Such  acknowledgment  in  a  deed  is  a  bar 
to  an  action  at  law  for  the  purchase-money. 
Mendenhall  v.  Pariih,  78  D.  269. 

Although  both  grantor  and  srautee  in  a 
recent  deed  are  dead,  its  recitak  as  to  own- 
ership and  boundaries  of  land  adjoining  that 
which  is  conveyed  therein  are  not  admissible 
in  evidence  against  one  who  has  subsequently 
become  the  owner  of  the  granted  premises, 
and  who  claims  a  right  of  way  over  the  ad- 

Ioining  land,  as  appurtenant  to  other  land 
leld  by  him  under  a  prior  deed  from  the  same 
grantor.     PeUinf/ill  v.  Porter,  85  D.  671. 

*  Notiee  hj  recitals  in  deeds,  gee  note,  16  D.  7M, 


A  grantee  who  reliee  upcB  a  reettal  is  Ui 
deed  of  the  number  of  acres  eoBveyed,  ae  % 
ffuaranty  of  quantity,  thereby  i   '      ~ 
legal  eneot  of  the  instmrnen^ 
obtain  any  relief  upoQ 
V.  Hamlkt,  100  D.  181. 

The  recital  m  a  deed  stated,  fas 
that  it  was  made  fai  pursnanoe  ef  a  eonti 
of  sale  entered  into  Dj  the  graator  end 
of  whom  the  grantee  was  tbe 
ae  snob  entitled  to  a  fulfillment  eT  tiie 
tract.  The  grantee  eobeequently  mortgaged 
the  premises  so  ocnveyed  to  W.  JTeU.  that 
the  recital  was  not  oonstmctive  notice  to  W. 
of  any  equitiee  in  favor  ef  A.,  and  that  it  did 
not  impoae  upon  him  the  dn^  ef  examining 
the  contract  of  sale  or  the  amignraent^  .deer 
V.  Wedeoti,  7  B.  356. 

Whereaiecoided deed  recited timttbeeen- 
sideration  *' was  secured  "  to  be  paid  bj  the 
grantee,  — Asid,  that  one  who  elaimed  title 
under  him  was  therebv  notified  that  the  pnr> 
chase  price  had  not  been  paid,  and  be  was 

Sut  on  inquiry,  and  could  not  take  tbe  land 
ivested  «f  the  vendor  s  lien.     WiUk  w,  Qaa, 
26  R.  328. 

A  grantee  is  held  to  have  notiee  ef  all  the 
foots  recited  in  the  deed.    Ik 

2.  Partim. 


T  Who  may  make  n  deed.  —  Tbe 
pNolicy  of  this  country  favors  the  free  alioBa- 
tion  of  property.  OriMn  t.  Markwood,  67 
D.  775. 

A  deed  is  effectual,  if  made  by  one  wbe 
has  possession  of  his  reaeoa,  so  ae  to  know 
the  effect  of  the  aot  he  is  about  to  perfons, 
and  be  capable  ef  carrying  that  aet  into  af- 
fect.   DenneU  v.  Demutt,  M  D.  07. 

A  person  deaf  and  dumb  from  his  nativity, 
having  in  fact  sufficient  eapaci^,  is  act 
legally  incapable  of  ezecoting  a  deed.  Aroma 
V.  Brown,  8  D.  187. 

8.  I>eaoriptio]i  of  grantor. — Where 
one  eigne,  seals,  and  delivera  an  instrument 
suppoMd  to  be  a  perfect  deed,  but  bis  luune 
appears  in  no  other  p«rt  thereof,  his  interest 
in  the  premime  deecribed  in  such  instrunMot 
is  not  tiiereby  conveyed.  A  deed  must  eon- 
tain  words  expressive  of  an  intention  to  be 
bound.    Peabody  v.  ffeweU,  83  D.  486. 

If  the  true  owner  conveys  property  by  any 
name,  the  conveyance,  ae  between  tiie  gna- 
tor  and  grantee,  will  transfer  tbe  title.  #W* 
Ion  V.  Keho^^  99  D.  347. 

9.  Who  may  take  by  deed. —If  a  bead 
for  land  is  to  the  wife,  the  deed  should  be  le 
her,  and  not  to  the  husband,  Bprmdt  v. 
Winani,  18  D.  164. 

A  deed  can  be  avoided  on  tiie  ground  tbsl 
the  grantee  was  not  legally  aathorieed  te  re- 
ceive it,  only  by  the  grantor  or  by  aorae  one 
privy  in  estate.    Banger  v.  ITorrsii,  56  D.  657. 

A  child  en  ventrt  oa  men  cannot  take  uadsr 
a  deed  of  sift  to  tbe  donor  s  grsudibilihl 
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A  deed  to  one  who  is  dead  at  the  time  of 
•xecution  Ib  a  nullity.  Hunter  v.  WaUorif 
73  D.  543. 

10.  Descriptioxi  of  grantee.  * — A  deed, 
naaiins  no  grantee,  but  given  "  for  the  use 
of  a  scnool-hoase^  if  the  neighboring  inhabi- 
tants see  cause  to  build  a  school-house 
thereon,"  cannot  operate  by  way  of  grant  or 
•atoppel,  there  not  being  the  necessary  par- 
ties.    Bailey  v.  KUbum,  43  D.  423. 

Such  a  deed  creates  a  trust  which  a  court 
of  equity  will  protect,  and  if  necessary  ap- 
point a  trustee,  and  compel  a  conyeyanoe  to 
nim  of  the  legal  tiUe  by  the  heirs  of  the 
grantor,     /b, 

A  deed  or  aa«ignment  need  not  ffive  the 
names  of  the  grantees  or  assignees  i?  it  oth- 
erwise BO  describe  them  that  they  can  be 
ascertained  and  identified,  as  where  it  desig- 
nates them  as  the  heirs  at  law,  or  as  the 
children  of  A  B.  Lady  Supeiior  ▼.  Mc' 
Namara,  49  D.  184. 

Where  a  deed  is  made  to  certain  persons, 
dascribed  therein  as  "  heirs  and  legsd  repre- 
sentatives of  John  Soye,  deceased,"  it  is 
prima  facie  evidence  that  the  consideration 
moved  from  said  deceased,  and  that  the  con- 
veyance was  made  to  such  grantees,  not  in 
their  own  right,  but  in  their  representative 
capacity;  as  a  consequence,  such  property 
is  subject  to  the  payment  of  the  debts  of  de- 
ceased.    Soye  V.  MeCaUister,  67  D.  689. 

A  deed  oi  land  to  H  B.  &  Co.  vests  the 
legal  title  in  Li.  B.  alone,  and  his  deed  is  all 
that  is  necessary  to  vest  the  legal  title  in  the 
grantee  of  the  firm.  fVitUer  v.  Stockt  89  D. 
67. 

A  deed,  in  due  form,  signed  and  acknowl- 
edged by  the  grantor,  does  not  become  his 
deed  until  the  name  of  a  grantee  is  inserted 
therein;  and  an  aeent  of  the  ^antor  cannot 
insert  the  name  of  a  grantee  m  the  absence 
of  the  grantor,  unless  his  authority  is  in 
writing.  Upkm  v.  Archer,  10  R.  266;  Pres- 
ton V.  Hull,  14  R.  153. 

The  owner  of  real  estate  eiecuted  a  deed 
thereof  to  a  fictitious  grantee,  and  then 
under  the  name  of  such  grantee  executed 
another  deed  thereof  to  another  person. 
Ueld^  that  the  latter  got  good  title.  David 
▼.  WUtiamsburgh  etc  Ins,  Co.,  38  R.  418. 

3.  Consideration, 

11.  Necessity  of  stating  a  consider- 
Iktion.  —  A  deed  is  valid  without  consider- 
ation, between  the  parties.  T/tompson  v. 
Thamjmon,  68  D.  638;  Hammond  v.  Wood- 
man, 66  D.  219. 

A  deed  implies  a  consideration,  and  if  un- 
expressed, it  may  be  shown  by  parol  what 
the  consideration  was.  McClanaJiiin  v.  Hen- 
derson, 12  D.  412;  Hartley  v.  McAnuUtj,  2 
D.  396. 

*  Conveyance  to  a  party  by  a  wrong  name,  see 
OOte,  99  D.  3d0,  ,351. 
Conveyance  with  name  of  grantee  In  blank, 
^  note,  10  K.  '2ffi,  266. 


A  valuable  consideration  must  be  ex- 
pressed in  a  deed  of  bargain  and  stde,  and 
its  inadequacy  cannot  be  questioned  between 
the  grantor  or  his  heir  and  the  grantee,  but 
only  by  creditors  or  purchasers.  Chiles  v. 
Coleman,  12  D.  396. 

To  constitute  a  good  conveyanoe  by  way 
of  bargain  aad  sale,  there  must  be  a  valu- 
able consideration  expressed  in  the  deed,  or 
proved  independently  of  it;  and  where  it  ii 
expressed,  it  is  conclusive.  Wood  v.  Chapm, 
67  D.  62. 

The  common-law  rule  that  a  feoffment  with- 
out consideration,  and  which  declared  no 
uses,  created  a  resulting  use  to  the  grantor 
was  merely  technical,  and  not  applicable, 
where  a  consideration,  though  nominal,  was 
recited,  or  beneficial  uses  in  favor  of  the 

frantee,  expressed.  Jackson  r,  Cleveland,  90 
K  266. 

A  deed  executed  in  ^nrsnanoe  of  a  bond 
for  a  deed,  to  an  assignee  of  the  bond, 
should  express  the  oonsideration  received  by 
the  obligor,  and  not  that  paid  by  the  as- 
signee; and  upon  the  failure  of  the  title,  the 
measure  of  damages  will  be  the  value  of  the 
land,  as  fixed  by  the  consideration  received 
by  the  obligor.    Sproule  v.  Winant,  18  D.  164. 

A  conveyance  proved  and  registered  under 
the  act  of  1715,  though  not  founded  on  a 
valuable  consideration,  has  the  same  efifect 
as  a  deed  of  bargain  and  sale  or  feoffment 
would  have  had  before  that  act.  Taul  v. 
Camjobell,  27  D.  508. 

12.  What  considerations  are  suffix 
cient,  generally.  —  To  constitute  a  deed  oi 
bargain  and  sale  there  must  be  a  money  con- 
sideration, or  general  words  of  oonsideration, 
under  which  a  pecuniary  consideration  may 
be  alleged;  other  land  being  stated  as  the 
consideration  is  not  snfi&cient.  Cheney  ▼. 
Wathins,  2  D.  530. 

If  *'  divers  good  causes  and  considerations" 
are  used  in  the  deed, '  without  an  express 
reference  to  any  other  consideration,  the 
party  may  aver  what  the  consideration  was, 
and  if  this  be  money,  it  will  make  it  a  deed 
uf  bargain  and  sale.     Ib. 

A  pecuniary  consideration,  however  small, 
will  support  a  deed  of  bargain  and  sale.  Bell 
V.  Scmumon,  41  D.  706. 

Where  part  of  the  consideration  of  a  deed 
is  good,  t^ere  can  be  no  apportionment, 
though  part  may  fail.  Thus  if  several  parcels 
of  public  lands  are  sold,  on  some  of  which 
are  improvements  and  on  some  not,  the  sale 
of  the  first  is  a  sufBcieiit  consideration  for 
the  note  given  to  repre.*jent  the  purchase 
price  of  all.     Wilson  v.  Webster,  41  D.  2.30. 

Inadequacy  of  consideration,  in  order  to 
avoid  a  deed,  must  be  so  glaringly  so  as 
to  stamp  the  transaction  with  fraud,  and  to 
shock  the  common  sense  of  honestv.  The 
sale  of  property  worth  eight  hundred  dollars 
for  two  hundred  dollars  does  nob  amount  to 
such.     Feiyley  v.  Feiyley,  61  D.  375. 
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To  tapport «  deed,  it  ia  not  neoessary  that 
the  eoniiaeratioii  should  move  to  the  grantor. 
If  paid  to  another,  it  is  just  aa  efifectual,  and 
especially  when  thus  paid  at  the  instance  of 
the  grantor.     Puraley  ▼.  Hayes,  92  D.  350. 

Where  a  grantee  accepted  a  deed  reciting 
that  the  estate  conveyed  was  subject  to  a 
mortgage,  and  subsequently  paid  the  mort- 
gage, but  gave  no  other  consideratioD, — field, 
m  the  absence  of  fraud,  that  this  constituted 
a  valid  grant  as  against  any  creditors  of  the 
grantor.     MiUs  v.  Miles,  25  R.  522. 

A  deed  the  consideration  of  which  was 
eonfederate  money,  while  void  as  to  all  but 
parties,  will  pass  title  as  to  them,  and  a  court 
of  equity  will  not  lend  its  aid  to  the  grantor 
to  enable  him  to  recover  the  land  so  conveyed 
away.  Broum  v.  WyUe,  98  D.  781.  S.  P., 
Montgomery  v.  Kerr,  98  D.  450. 

18.  Natural  love  and  afTection. — 
Tii9  consideration  of  love  and  affection,  in  a 
deed,  will  snpoort  an  inheritance.  Pierson 
▼.  Armstrong,  6Z  D.  440. 

A  conveyance  to  a  son-in-law  '*  in  consider- 
atioQ  of  natural  love  and  affection,*' etc.,  is 
not  good  as  a  deed  of  bargain  and  sale,  be- 
cause it  shows  no  pecuniary  consideration; 
nor  as  a  covenant  to  stand  seised,  because 
affinity  by  marriage  is  not  a  sufficient  con- 
sideration for  such  a  covenant.  Corwin  v. 
Cortmn,  57  D.  453.  Contra  as  to  last  point, 
Bell  V.  Scammon,  41  D.  706. 

A  prior  voluntary  conveyance  of  land  shall 
prevail  aoainst  that  of  a  subsequent  pur- 
chaser, unless  the  latter  is  fair  and  honest. 
Hence  where  A,  in  consideration  of  blood 
and  affection,  conveyed  his  lauds  to  his  son, 
and  afterwards,  for  a  valuable  consideration, 
■old  the  same  land  to  B,  with  the  intention 
of  defrauding  his  creditors, —  held,  that  the 
■on  was  entitled  to  recover  from  one  who 
purchased  of  B,  with  notice  of  the  facts. 
Sqtures  v.  Biggs,  6  D.  564. 

Where  a  conveyance  was  made  to  a  child 
in  consideration  of  natural  affection,  without 
a  fraudulent  intent,  when  the  grantor  was 
unembarrassed,  the  gift  constituting  but  a 
small  portion  of  his  estate,  and  the  provision 
being  reasonable, —  held,  that  such  convey- 
ance was  valid  against  a  creditor  at  the  time 
of  the  conveyance.  Salmon  v.  Bennett,  7  D. 
237. 

14.  Karriag^e. — If  the  consideration  is 
love,  marriage,  or  natural  love  and  affection, 
the  deed  will  operate  aa  a  covenant  to  stand 
seised.     Cheney  v.   Watkins,  2  D.  530. 

Marriage  is  a  valid  consideration;  and  if 
the  srantee  of  a  voluntary  deed  gains  credit 
by  the  conveyance,  and  a  person  is  thereby 
induced  to  marry,  such  conveyance,  upon  the 
marriage,  ceases  to  be  voluntary,  and  becomes 
ffood  against  a  subsequent  bona  fide  purchaser 
lor  a  valuable  consicieration.  And  it  makes 
no  difference  whether  any  particular  mar- 
riage was  in  contemplation  at  the  time  of  the 
voluntary  settlement,   or  that  the  grantee 


married  without  the  consent  of  her  father, 
^e  grantor.    Verpiank  v.  Slerry^  7  D.  348. 

A  promiae  by  a  woman  to  marry  the  gran- 
tor is  a  good  consideration  for  hia  deed,  aad 
she  will  be  entitled  to  hold  the  land  against 
his  creditors,  although  the  marriage  is  pre- 
vented by  hit  death.  Smith  v.  AUen,  81  D. 
758. 

15.  Yariotui  other  considerationa.  — 
Past  cohabitation,  though  illicit,  ia  a  good 
consideration  for  a  deed  or  bond.     Cusack  v. 
White,  12  D.  669. 

A  deed,  executed  and  delivered  in  con- 
sideration of  fntnre  illicit  interoonrse,  the 
grantees  beins  in  possession.  Teats  title.  IRfl 
V.  Freeman,  49  R.  48. 

Grantee*s  liability  as  surety  of  the  gran- 
tor is  a  good  consideration  to  support  a  ooa- 
veyance  as  against  the  grantor  a  creditora. 
BuJTum  V.  Oreen,  20  D.  562. 

A  precedent  debt  constitutes  a  valuahle 
consideration  for  a  conveyance.  MeMahan 
V.  Morrison,  79  D.  418. 

16.  PresumptioiiB  in  favor  of  the 
consideration.  — The  consideration  of  a 
deed,  although  the  grantor  and  grantee  were 
living  in  adultery,  will  be  presumed  to  be 
good.     Cusack  v.  White,  12  D.  669. 

17.  Proof  of  onsideration.—  In  equity 
either  party  to  a  deed  may  aver  and  prove 
against  the  other,  or  against  the  purchaser 
with  notice,  the  true  consideration  on  which 
the  deed  was  founded,  though  it  be  different 
from  that  mentioned;  but  a  homajide  pur- 
chaser, without  notice  of  the  ezutenoe  of 
such  consideration,  is  not  to  be  affected 
therebv.     Dwoal  v.  BM,  4  D.  506. 

Evidence  is  inadmissible  to  show  that  the 
consideration  expressed  in  a  deed  was  not 
the  true  consideration,  because  the  same 
contradicts  the  deed.  Additional  considera- 
tion may  be  proved,  however,  which  is  not 
repugnant  to  the  one  recited  in  the  deed. 
Belts  V.  XJwm  Bank,  18  D.  283;  Oiat  v.  Dams, 
29  D.  89. 

Evidence  of  a  greater  consideration  than 
that  expressed  in  the  deed  is  admiasible  ia 
an  action  for  the  breach  of  the  oovenant  ol 
seisin.     Belden  v.  Seymour,  21  D.  661. 

The  party  to  whom  the  fraud  is  imputed 
will  not  be  allowed  to  prove  any  other  con- 
sideration in  support  of  the  deed  than  the 
one  recited.     Beits  v.  Union  Bank,  18  D.  283. 

A  deed  which  would  be  void  for  want  of 
consideration  at  the  date  of  its  execotioe 
may  be  supported  by  parol  proof  of  a  subse- 
quent valuable  consideration;  hence  a  deed 
by  a  husband  to  the  use  of  his  wife,  ex- 
pressed to  be  in  consideration  of  love  and 
affection,  may,  by  parol  proof,  be  shown  to 
have  been  really  executed  by  him  in  consid- 
eration of  her  renouncing  her  inheritance  ia 
property  which  he  obtained  with  her,  and 
which  he  was  then  al)out  to  sell,  and  sodi 
deed  will  be  supported  as  against  his  credi- 
tors, although  he  was  indebted  at  the  tias 
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of  its  ezeoatton.  ^atiib  ▼.  Brown,  90  D. 
380. 

The  clause  in  a  deed  acknowledging  pay- 
ment of  the  oonsideration  is  not  conclusive 
but  prima  /ade  eyidenoe^  except  for  the 
purpose  of  giving  effect  to  the  operative 
words  in  the  deed,  and  parol  evidence  is 
admissible  to  show  that  snch  consideration, 
though  exproMed  to  have  been  paid  in 
money,  was  paid  in  a  different  manner,  nn- 
der  a  special  agreement  constituting  the 
grantor  a  trustee  of  the  consideration.  Me- 
area  v.  Furmort,  30  D.  103. 

The  statute  of  frauds  forbidding  parol 
agreements  respecting  land  does  not  apply 
to  such  a  case,     lb* 

Evidence  of  the  consideration  of  love  and 
affection  is  not  admissible  to  sustain  a  deed 
which  recites  a  valuable  consideration,  after 
the  deed  has  b^n  impeached  by  showing 
that  no  such  consideration  passed.  Burrayt 
▼.  BwnUieu,  47  D.  382. 

A  deed  of  a  subsequent  purchaser  is  suffi- 
oient  of  itself  to  show  the  nature  and  pay- 
ment of  consideration,  where  a  petitioti  m 
foreclosure  does  not  iJIege  that  such  pur- 
chaser aoquired  his  title  fraudulently,  or 
without  oonsideration,  and  his  cross-bill  al- 
legee  that  he  is  a  bona  fide  purchaser,  and 
the  answer  thereto  raises  no  issue  as  to  the 
eonsideration.  Jones  v.  Berkafure,  83  D.  412. 

4.  Baeeeuticn, 

18.  Sufficiency,  generally,  t— A  de- 
fectively executed  deed  will  be  established  in 
equity  as  against  the  grantor.  Carter  v. 
Champvm,  21  D.  695. 

Grantor's  name  signed  to  a  deed  by  a  third 
person  in  his  presence,  with  his  verbal  as- 
sent, with  the  addition  "by  G.,"  the  person 
signing,  is  sufficient,  without  an  autnority 
under  seal  to  the  person  so  signing,  because 
it  is  deemed  the  grantor's  own  act^  Qard- 
mer  v.  Gardner,  52  D.  740. 

Such  signing  of  grantor's  name  is  good, 
although  it  was  not  signed  in  the  immediate 
view  of  the  grantor,  and  although  the  at- 
testing witnesses  did  not  hear  the  direction, 
if  it  is  otherwise  sufficiently  proved.  Bein- 
hart  V.  mUer,  68  D.  506. 

liatiHcation  of  a  deed  by  a  grantor  in  snch  a 
ease  is  unnecessary,  but  if  necessary,  it  may 
be  inferred  from  conduct,  as  where  a  woman 
whose  name  is  so  signed  to  a  marriage  set- 
tlement said  she  would  not  marry  the  other 
party  until  the  instrument  was  execufced, 
and  after  the  signing  did  marry  him.     lb. 

Where  there  has  been  an  actual  convey- 
ance of  land,  defectively  executed,  the  legis- 
lature may  cure  the  defect,  so  far,  at  least, 
as  to  bind  the  parties  thereto,  or  if  the  de- 

*  Acknowledgment  of  payment  of  considera- 
tion In  a  deed,  effect  of,  as  evidence,  see  note,  17 
D.  fi28,  b2i. 

t  Deed  signed  by  party  not  named  therein,  see 
noto,26I>.  2a>-;&8, 


feet  relates  merely  to  the  evidenoo  by  which 
the  conveyance  is  to  be  established,  the  rule 
of  evidence  may  be  so  changed  as  to  enable 
that  to  be  shown  which,  without  such  change, 
would  have  been  insufficient;  and  this  would 
be  binding  upon  all  who  subsequently  acquire 
title  with  knowledge  of  the  former  convey- 
ance.    Meighen  v.  Strong,  80  D.  441. 

When,  as  in  Minnesota,  a  statute  pre- 
scribes the  manner  in  which  only  a  convey- 
ance of  real  property  by  deed  can  be  made, 
any  attempt  to  convey  without  complying 
with  the  requisites  of  the  statute  must  b« 
treated  as  a  mere  nullity;  and  the  legisla- 
ture could  not  give  it  validity,  so  as  to  affect 
persons  who  may  have  subsequently  acquired 
title  to  the  property,  without  divesting  them 
of  rights  which  they  have  legally  acquired. 
lb. 

Where  a  person  whose  name  has  been  sub- 
scribed to  a  deed,  in  his  absence,  appears 
before  a  magistrate,  and  duly  acknowledges 
the  execution  of  the  deed,  he  thereby  adopts 
the  signature  as  hit  own.  BartleU  v.  2>ral9e, 
1  R.  101. 

One  is  bonnd  by  his  acknowledgment  and 
delivery  of  a  deed  to  which  his  name  has 
been  signed  by  the  grantee.  Clcugh  ▼. 
Oough,  40  R.  386. 

19.  Execution  by  Mveral  grantors. 
—  Whether  a  deed  prepared  to  be  signed  by 
several,  but  not  signed  by  all,  is  to  be  re- 
garded as  the  deed  of  those  who  do  siffn  it^ 
depends  on  whether  it  was  signed  and  de- 
livered as  an  escrow  only,  until  signed  by 
the  others,  or  was  delivered  as  the  deed  of 
the  parties  who  signed  it.  Haskiiu  v.  Lorn' 
bard,  33  D.  645. 

20.  Execution  by  agent,  or  attor- 
ney in  fact.  —  Where  one  who  has  a  power 
to  sell,  and  an  interest  in  land,  executes  a 
conveyance  thereof,  without  referring  to  the 
power,  the  land  shall  pass  by  virtue  of  his 
ownership,  even  though  his  ownership  be 
of  a  part  only,  while  his  power  is  over  the 
whole.     Hay  v.  Mayer,  34  D.  453. 

A  deed  inoperative  as  a  conveyance  is 
good  as  a  contract  to  convey,  as  against  the 
principal,  where  it  is  improperly  executed 
by  an  authorized  agent  m  his  own  name. 
Salmon  v.  Hoffman,  56  D.  322. 

An  unauthorized  execution  of  a  deed,  either 
of  a  partnership  or  an  individual,  may  be 
ratified  by  parcM.  Holbrook  v.  Chatnberlin, 
17  R.  146. 

A  deed  wau  drawn  as  follows:  "I,  H.,  for 
myself,  and  as  attorney  for  T.  and  T.,  by 
their  letters  of  attorney  under  their  hands 

and  seals,  in  consideration  of  % ,  to  us 

paid  by  L.,  do  sell  and  convey  to  L.  .  .  .  . 
And  we,  the  said  T.  and  T.,  do  covenant  with 
said  L.  ....  In  witness  whereof,  I,  H.,  in 
my  own  right,  have  hereunto  set  my  hand 
and  seal,  and  as  attorney  for  said  T.  and  T. 
have  hereunto  set  their  hands  and  seals." 
The  names  of   U.  and  of  T.  and  T.  by  £L, 
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ih«ir  attomeT  in  fact,  were  sabacribed,  with 
■eaU  sererafly  affixed  to  all  the  names. 
HtUL  well  executed.  McClun  ▼•  Herring^ 
86  R.  404. 

91.  VeoeMity  of  a  seal.  —A  writinff 
intended  aa  a  reconveyance,  bnt  not  eealea 
or  acknowledged,  ia  wholly  inoperative. 
ArmM  V.  Burt^  18  D.  680. 

A  deed  void  in  law,  owing  to  omiaaion  of  a 
seal,  will  be  eatablished  in  equity,  where  it 
is  evident  that  the  grantor  intended  to  make 
a  valid  conveyance.  Beardsky  v.  Knight,  33 
D.  193. 

A  deed  without  aeal  cannot  operate  to  pasa 
the  lesal  title;  bnt  auch  deed,  if  aufficiently 
provea,  should  be  admitted  on  behalf  of  de- 
fendant in  trespass,  and  is  competent  to  show 
at  least  that  the  grantee  had  lawful  license 
to  enter  upon  the  premises  therein  attempted 
to  be  oonveyed.     Floifd  v.  Rkks,  68  D.  374. 

Real  estate  may  be  conveyed  by  an  instru- 
ment without  seal,  under  the  code  of  Iowa. 
Pierwn  v.  Armstrong,  63  D.  440. 

A  recorded  copy  of  a  deed  without  any 
mark  indicating  a  seal  is  evidence  that  there 
was  none  in  the  original.  BtoUter  v.  Knapp$, 
74  D.  876. 

A  deed  not  under  seal  is  insufficient  to 
convey  title,  where  such  deed  is  executed 
nnder  a  statute  requiring  a  seal,  but  is  not 
recorded  until  after  the  passage  of  a  statute 
abolishing  private  seals.     lb. 

29.  What  ia  a  sufficient  sealing.  — 
Where  a  written  contract  has  a  scroll  an- 
nexed thereto,  opposite  the  signature,  and 
the  word  "seai  "  is  written  in  the  scroll,  but 
in  the  body  of  the  instrument  there  is  no 
recoffnition  of  the  scroll  as  a  seal,  it  is  a 
simple  contract,  and  not  a  deed.  Cromwell  v. 
TaU,  30  D.  606. 

Two  persons  may  adopt  a  single  seal  to  the 
same  instrument.  Ficken$  v.  Bymer,  47  R. 
621. 

98.  Effect  of  the  seal.  ~  A  deed,  from 
the  solemnity  of  the  seal,  is  presumed  to  be 
upon  a  good  consideration.  Cuaadt  r.  White, 
li  D.  669. 

94.  ITeoessity  of  attestation. —Where 
a  statute  reouires  that  a  deed  of  land  shall 
be  attested  by  witnesses,  such  attestation  is 
essential  to  a  valid  conveyance.  Onmer. 
JUeder,  4  R.  430. 

95.  The  subscribing  witnesses. — The 
record  of  a  deed  executed  in  presence  of  one 
witness  only  is  inadmissible  in  evidence 
under  a  statute  requiring  that  every  convey- 
ance of  lands  shall  be  executed  in  the  pres- 
ence of  two  witnesses.  Such  requirement  is 
imperative,  and  must  be  complied  with  to 
give  the  instrument  any  validity  as  a  convey- 
ance.    Meighen  v.  Strong,  80  D.  441. 

96.  Filling  blanks.  —  A  blank  signed, 
sealed,  and  delivered,  and  afterwards  Ulled 
UD,  is  no  deed.    Duncan  v.  Bodgea,  17  D. 

A  deed  made  out  in  blank  and  afterwards 


filled  up  and  delivered  by  the  ^ 
is  valid.    76. 

Deeds  executed  in  blank  by  one  properly 
authorized,  and  afterwards  filled  vp  by  the 
real  party  in  interest^  constitute  a  good  eon- 
veyaneek     Lamar  ▼.  Simpton,  42  D.  346l 

The  filling  of  a  blank  in  a  deed,  whick 
appears  to  have  been  originally  left  in  the 
description  of  the  land,  may  well  be  pre- 
sumed to  have  been  made  before  the  execu- 
tion of  the  deed,  there  beinir  no  evidence  to 
the  contrary.     Daw  v.  JewdL,  45  D.  37L 

A  party  signing  and  delivering  an  insfam- 
ment  to  another,  as  his  deed,  in  an  imperfect 
state,  must  be  held  as  agreeing  that  the 
blanks  may  be  filled  after  he  has  execated  it; 
and  this  principle  includes  the  insertion  of 
the  penal  sum  of  a  collector's  bond.  Soatk 
Berwick  v.  Huwtrtu,  87  D.  536. 

A  deed  was  executed  with  a  blank  lefl 
therein  for  the  name  of  the  grantee,  and  in 
that  condition  placed  in  the  hands  of  aa 
agent,  with  verbal  authority  to  fill  the 
blank.  The  agent  did  fill  the  blank  with 
the' name  of  a  grantee  in  the  absence  of  the 
grantor,  and  delivered  the  deed.  Bdd,  thai 
the  deed  was  valid.  Field  v.  Siagg,  14  B. 
436. 

A  deed  duly  sigBed  and  acknowledged, 
but  with  the  name  of  the  grantee  and  amount 
of  consideration  in  blank,  was  forwarded  bj 
the  grantor  to  his  agents  with  written  in* 
structions  to  the  latter  to  negotiate  a  sals^ 
and  deliver  the  deed  to  the  purchaser,  //e^ 
that  so  far  as  third  persons  without  knowl- 
edge of  the  circumstances  were  oonoemed, 
the  agent  would  be  regarded  as  having 
power  to  fill  such  blanks,  and  the  deed  thtsa 
delivered  by  him  to  a  purehaaer  would  bs 
valid.  Owena  v.  Perry,  96  D.  49L  S.  P., 
Swarti  V.  Ballim,  29  K  470. 

Plaintiff  sold  to  defendant,  by  deed,  a  lot  of 
gravel  according  to  specificatioos  and  pro- 
files made  by  a  surveyor.  Blanks  were  left 
in  the  deed  for  the  quantity  of  gravel  and 
the  sum  to  be  paid,  and  the  parties  orally 
agreed  that  the  surveyor  should  fill  them  up 
after  ascertaining  the  quantity.  Held,  that 
he  might  do  so  after  the  delivery  of  the 
deed,  and  in  the  plaintiff's  abeencei  Vom  v. 
Dolan,  11  K  331. 

97.  Alterations  and  erasures.*— 
Rules  as  to  the  alteration  of  written  execu- 
tory oontracts  are  not  applied  with  the  same 
atrictness  to  conveyances  of  real  estate  which 
has  vested  in  possession.  Haich  v.  H^kk^ 
6  D.  67. 

A  deed  altered  after  iti  execution  is 
thereby  avoided  unless  the  alteration  was 
made  with  the  consent  and  knowledge  of  the 
grantor.     Campbell  v.  McArthur,  11  D.  73& 

Registration  after  alteration  is  not  neces- 
sary to  make  a  deed,  altered  with  the  con- 
sent of  the  grantor,  give  color  of  title.    /&. 

*  See  also  ALTBaanoH  or  iKsimiraiinBi  U-ia 
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Srmaon  or  interlioeation  in  th«  material 
part  of  a  deed,  of  which  no  notice  is  taken  at 
thexoxecntion,  ii  a  Bospioious  circumstance 
which  mnat  be  explained  to  the  jury'g  satis- 
faction by  the  party  producing  the  deed. 
Jacbnn  ▼.  Osborn,  20  D.  649. 

Where  a  deed  is  so  defectively  executed 
under  a  power  in  a  mortsa^^e  as  to  be  void, 
and  is  followed  by  a  quitclaiin  deed  from  the 
grantee  therein  to  the  mortgagee  who  sold 
under  the  power,  the  former  deed  may  be 
corrected  by  the  parties,  by  interlineations, 
and  both  deeds,  being  reacknowledged  and 
Moorded  anew  as  of  a  subseauent  date, 
may  be  regarded  as  redeUvered  aa  of  the 
new  date,  so  as  to  take  effect  from  their  re- 
delivery. Fittpairick  ▼.  FiigpcUrkk,  76  D. 
681. 

Where  a  deed  complete  in  form  with  the 
exception  of  the  name  of  the  grantee  is 
■igned  and  sealed,  the  subseauent  insertion 
of  the  name  of  a  grantee,  ana  the  change  of 
a  qualified  covenant  into  an  abeolute  one  by 
the  parol  autboritv  of  the  erantor,  but  in  his 
absence^  will  render  the  deed  invalid  as  to 
him,  and  no  action  will  lie  against  him  upon 
any  covenants  in  it;  and  it  is  immaterial 
that  the  alterations  are  made  by  a  oo-grantor, 
and  that  a  description  of  the  occupation  of 
the  contemplated  ^antee  had  been  inserted 
in  the  deed  when  it  was  sisned  and  sealed. 
Bcu/ord  V.  Pearm>n,  85  D.  764. 

Where  equity  would  compel  grantor  to 
oorrect  mistake  in  description  of  land  in- 
tended to  be  conveyed,  he  may  do  volunta* 
lily  what  might  thus  be  enforced.  ThomoB 
▼.  Kennedy,  95  D.  740. 

Words  in  a  deed  over  which  a  orooked 
line  is  drawn  with  a  pencil,  as  if  for  erasure 
or  cancellation,  but  which  are  not  actually 
•rased  or  canceled,  form  a  part  of  the  deed; 
and  if  the  purchaser  accepts  the  deed,  he 
will  be  bound  thereby,  although  he  insisted 
that  such  words  should  not  be  in  the  deed, 
and  was  told  that  they  had  been  canceled. 
His  only  remedy  in  such  case  is  by  a  suit  to 
reform  the  deed.  Moaenkram  v.  Snover,  97 
D.  668. 

28.  Froofofaizeoution.— The  real  time 
of  the  execution  of  a  deed  may  be  shown  by 
parol  testimony  by  either  party.  Oeisa  v. 
Odenhehner,  2  D.  407. 

When  a  deed  is  antedated,  the  party  claim- 
ing under  it  has  the  burden  of  proof  as  tor 
the  time  of  its  execution.     Ih, 

A  deed  of  above  thirty  years'  standing  re- 
quires no  further  proof  of  its  execution  than 
the  bara  production,  when  the  possession  has 
gone  according  to  its  provisions,  and  there  is 
no  apparent  erasure  or  alteration.  BoberU 
V.  StaiUon^  5  D.  463. 

If  the  subscribing  witness  cannot  recollect 
his  attestation,  but  recognizes  his  handwrit- 
ing, and  declares  it  was  bis  practice  never  to 
attest  without  hearing  the  acknowledgment 
•I  the  parties^  this  is  evidence  to  be  left  to 


the  jury  as  to  th«  «zeeaticMi  of  the  deed. 
Allen  V.  Triamblt,  7  D.  726. 

The  date  of  a  deed  proved  to  have  been 
delivered  at  same  time  is  prima  /ade  proof 
that  it  ^as  executed  on  that  day;  but  when 
rebutted,  its  execution  must  be  referred  to 
the  time  when  it  is  proved  that  the  grantor 
parted  with  the  possession  for  the  purpose  of 
giving  effect  to  it.  Newfm  v.  Otborne,  67  D. 
269. 

Bxeeution  of  a  deed  may  be  proved  by  cir- 
cnmstancee,  if  the  attesting  witnesses  forget 
or  deny  their  attestation,  or  disagree  as  to 
the  facts.     Beinhari  v.  Miller,  68  D.  506. 

Proof  of  the  ekecntion  of  a  deed  by  one  of 
two  subscribing  witnesses  is  sufficient  to 
admit  it  to  registration,  since  one  subscrib- 
ing witness  to  the  execution  is  sufficient. 
Shirley  v.  Feame,  69  D.  375. 

Execution  of  deeds  need  not  be  proved 
where  they  are  offered  as  part  of  a  chain  of 
title,  and  it  appears  from  official  certificates 
upon  them  that  thev  have  been  regularly  re- 
corded. WelU  V.  Jaekaom  Iron  JUja.  Co.,  90 
D.  576. 

99.  Effect  of  law  of  plaoa  on  •oili- 
ciency  of  execution.  —  The  transfer  of 
lands  or  other  heritable  property,  and  the 
creation  of  liens  thereon,  is  governed  by  the 
laws  of  the  place  where  such  property  is 
situate.  Chapman  ▼.  Bobertson,  31  D.  264; 
Donaldmm  v.  PkOUpe,  66  D.  614;  Bon  v. 
Barclay,  55  D.  616;  Petk  v.  Cory,  84  D.  220. 

Unless  it  is  clearly  shown  that  the  con- 
veyance was  intended  to  take  effect  in 
another  state.  Wym  ▼.  Dandridge,  72  P. 
149. 

80.  Second  execution,  where  deed 
ia  lost.  —  Where  a  deed  has  been  lost,  the 
execution  of  another  will  be  decreed.  Wade 
V.  Greenwood,  40  D.  759. 

A  grantor  cannot  be  required  to  execute  a 
second  deed  where  the  one  previously  exe- 
cuted has  been  lost  or  destroyed  while  in 
the  grantee's  possession.  Boddy  v.  Hoard, 
54  D.  466. 

6.  DeUoery, 

8 1 .  ITeceeeitj  of  delivery.  *  —  Deliv- 
ery  is  essential  to  the  effectiveness  of  a  deed. 
Hughes  v.  JBaHen,  20  D.  230;  Church  r.  OH- 
man,  30  D.  82;  Van  A  mringe  v.  Morton,  34 
D.  517;  Wood  v.  Inaraham,  61  D.  671;  New 
Im  V.  Osboume,  67  P.  269.  See  to  the  con- 
trary, Farrar  v.  Bridges,  42  D.  439;  Shirley 
V.  Ayres,  46  D.  546. 

The  operation  of  a  deed  is  from  its  deliv- 
ery, and  not  from  its  date.  McDowel  v. 
Chamber;  47  D.  539;  Floyd  v.  Bicke,  58  D. 
374.  Contra,  see  BeU$  v.  Umtm  Bank,  18  D. 
283. 

A  deed  not  delivered  and  aooepted,  though 
recorded,  is  invalid,  and  passes  no  estate. 
Herbert  v.  Herbert,  12  D.   192;  Samson  v. 

*  Delivery  of  deed,  what  is,  and  necessity  !o^ 
Me  note,  16  D.  99-46. 
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Thornton^  37  D.  135;  BtdUU  r.  Taylor^  69  D. 
412. 

A  deed  signed,  acknowledged,  and  re- 
corded is  a  complete  and  ▼auid  deed,  al- 
thoagh  there  is  no  evidence  of  any  formal 
delivery,  and  the  instrument  is  fonnd  among 
the  grantor's  papers  at  his  death.  Scruqham 
V.  Wood,  30  D.  75.  S.  P.,  Snider  v.  Lack- 
emmr,  38  D.  685;  ToUn  ▼.  Bam,  55  R.  392. 

A  deed  not  fully  executed,  and  which  had 
never  been  delivered,  was  stolen  from  the 
possession  of  the  grantor,  without  negli- 
gence on  his  part,  oy  the  grantee  named 
therein,  ffeid,  that  no  tit}e  i^sed,  even  as 
to  subseouent  purchasers.  Tiaher  v.  Beck- 
vM,  11  k  546;  Van  Amrhge  v.  Morion,  34 
D.  517. 

Where  a  deed  was  duly  executed  and  ac- 
knowledged by  the  grantor,  but  retained  by 
him  with  the  grantee's  consent  until  the  con- 
sideration money  was  paid,  and  before  pay- 
ment the  grantor  died,  having  devised  the 
premises  in  his  will,  and  the  deed  was  found 
among  his  papers,  — held,  that  there  was  no 
actual  delivery  to  the  grantee,  nor  an  ac- 
ceptance by  him,  and  it  was  therefore  inop- 
erative to  pass  the  estate.  Jaekeon  v.  Dunlap, 
1  D.  100.  S.  P.,  Jonee  r.  Jonee,  16  D.  35; 
Fain  v.  Smiih,  58  R.  281;  T(^  r.  Tc^/l,  60 
K291. 

R.  purchased  the  interest  of  C,  a  Judg- 
ment debtor,  in  land.  The  deed  to  C.  con- 
tained a  false  description,  and  R.  attempted 
to  strengthen  his  title  by  procurins  a  new 
deed  containinga true  description  m>m  the 
grantor  of  C.  The  new  deed  was  never  de- 
livered to  or  accepted  by  C.  Held,  that  R. 
obtained  no  legal  title  by  the  procurement 
of  the  new  deed.  Rogere  ▼.  Carey,  4  R. 
322. 

A  deed  was  duly  signed,  sealed,  and  re- 
corded, but  was  not  delivered  to  the  grantee 
nor  accepted  by  him  until  long  after.  Held, 
that  although  as  between  the  grantor  and 
grantee  it  misht  take  effect  from  the  date 
when  it  was  left  for  record,  yet  as  against 
attaching  creditors  it  took  effect  only  from 
the  time  of  delivery  and  acceptance  by  the 
grantee.     BeU  v.  ^rmers'  Bank,  21  R.  205. 

82.  Sufficiency  of  the  delivery.*  — 
1.  Oeneral  rula.  — Personal  delivery  is  un- 
necessary; it  may  be  made  by  another  by 
the  grantor's  appointment  or  authority  prece- 
dent»  or  by  his  subsequent  assent  or  agree- 
ment.   Duncan  v.  Hodges,  17  D.  734. 

Execution  and  delivery  of  an  absolute 
deed  upon  the  land  granted  is  equivalent 
to  livery  of  seisin,  and  transfers  the  legal 
estate  and  possession  to  the  ^^rantee;  and  if 
the  grantor  continues  to  reside  thereon,  it 
must  be  under  the  grantee.  Beading  ▼. 
Weeton,  18  D.  89. 

Where  a  deed  is  delivered  by  an  agent,  it 
should  be  pleaded  as  the  deed  of  the  princi* 

*  What  delivery  of  a  deed  is  safficient,  see 
note,  5J  K.  'Jga-'M;  40  a.  217.  :aA. 


pal,  not  that  it  was  delivered  as  the  deed  of 
the  agent.     Church  ▼.  Oilman,  30  D.  82. 

The  unauthorized  delivery  of  a  deed  may  bs 
ratified  by  the  grantor,  as  by  an  aoceptsact 
of  the  consideration  money  from  the  grtntss. 
Van  Amringe  v.  Morton,  34  D.  517. 

Where  a  deed  on  its  face  is  not  compLst^ 
but  requires  some  further  act  to  execute  it, 
delivenr  of  it  to  the  party  to  whom  it  is  to 
be  made  is  not  absolute,  and  it  remains  in  his 
hands  subject  to  the  performance  of  the  set 
Hicke  ▼.  Ooode,  37  D.  677. 

A  deed  is  effectually  delivered,  though  the 
grantee  is  not  present  nor  anyone  on  his  bs- 
half,  and  though  the  grantor  retains  oontrol 
of  it,  if  it  be  signed  and  sealed  and  deelsrad 
by  the  grantor,  in  the  preeenoe  of  attestinc 
witnesses,  to  be  delivered  as  his  deed,  and 
there  be  nothing  to  qualify  the  delivery. 
Ruehm  V.  Shielde,  56  D.  436;  WaU  ▼.  WeM, 
64  D.  147. 

A  deed  cannot  be  delivered  and  aeoepted 
partially,  for  the  purpose  of  oonTeying  title 
to  the  grantee,  and  yet  so  as  not  to  give 
effect  to  its  conditions,  recitals,  and  limita- 
tions.    Warren  v.  Jaekeonville^  58  D.  6ia 

An  instrument  incapable  of  having  any 
operation,  and  beinc  no  deed  at  time  of  its 
execution,  eannot  afterwards  become  a  deed 
by  beinff  completed  and  delivered  in  the  ab- 
sence of  the  party  who  executed  it,  by  a 
stranger  unauthorixed  by  an  instrument 
under  seaL     Ingram  ▼.  Little,  58  D.  549. 

A  deed  takes  effect  only  from  its  delivery, 
which  may  be  by  words  without  acta,  or  by 
acts  without  words,  and  may  be  made  either 
to  the  grantee  or  to  a  third  pereon,  who  has 
no  special  authority,  for  the  use  of  the 
grantee;  further,  a  grantee  need  not  be  per- 
sonally present  to  accept  the  delivery  of  a 
deed.  Wellborn  v.  Weaver,  63  D.  235;  Ckem 
V.  Cheee,  21  D.  350;  Churdk  ▼.  OOmam,  30  U 
82. 

Formal  delivery  of  a  deed  to  the  grantee 
in  person  is  unnecessary.  If  the  grantor  in 
a  deed  intends,  when  executing  it^  to  be  un- 
derstood as  delivering  it,  that  is  suificieot 
The  intention  of  the  party  is  the  controlling 
element      Walker  ▼.  Walker,  89  D.  445. 

Where  a  deed  has  been  recorded,  and  the 
grantee  has  conveyed  land  as  owner  under 
the  deed  with  the  concurrence  of  the  grantor, 
this  amounts  to  a  delivery,  though  tiie  deed 
was  made  without  the  knowledge  of  the 
grantee,  and  was  never  actually  duivered  to 
him.     JaekAon  ▼.  Cleteland,  90  D.  266. 

In  the  following  iwtaneee  the  delivery  woe 
held  good:  Where  a  deed  of  marriage  settle- 
ment was  dulv  executed  by  the  parties,  and 
laid  on  the  table,  and  the  wife  as  eeelmi  qm 
trust  took  it  up  and  kept  it  in  her  posset- 
si  on  until  her  death.  Jaquee  ▼.  Methodic 
Church,  8  D.  447. 

Where  a  grantor  executes  a  deed,  deliTsn 
it  to  be  recorded  with  the  intent  that  title 
shall  pass  to  grantee,  and  the  grantee  aassatn 
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Boody  v.  Davit,  61  D.  210.  8.  P.,  Hoffman 
V.  Machall,  64  D.  637. 

Leaving  a  deed  proparlj  acknowledged, 
Bigtied,  and  lealed,  in  the  poaaession  of  the 
otlicer  who  takes  the  acknowledgment, 
-withont  the  eran tor's  doing  or  saying  any- 
thing to  qualify  the  delivery;  and  the  grantor 
cannot,  by  subsequent  instructions,  limit  the 
effect  of  such  acts  to  a  mere  delivery  in  es- 
crow. BUghi  T.  Schmek,  51  D.  478.  S.  P., 
Lady  Superior  t.  MeNamara,  49  D.  184; 
New^  T.  Osborne,  67  D.  269;  Burke  v. 
Adams,  50  R.  510. 

In  the  following  cases  there  was  held  not  to  be 
a  sufficient  delivery:  Where  a  grantor  sent  his 
deea  to  be  recorded,  declaring  that  it  was 
made  to  prevent  the  lands  being  taken  for 
an  unjust  debt,  the  grantee  having  no 
knowledge  of  the  conveyance  until  after  the 
grantor's  death.     Bams  v.  Hatch,  14  D.  369. 

Handing  a  deed  to  the  grantee  to  be  put 
into  a  trunk  containing^  the  joint  papers  of 
the  grantor  and  grantee,  the^  being  part- 
ners, and  the  grantor  keeping  the  key. 
Chadwiek  v.  Webber,  14  D.  222. 

Mere  execution  of  a  voluntaiy  deed,  with 
neither  the  trustee  nor  beneficiary  present, 
where  no  publication  of  its  contents  was 
made,  and  there  was  no  declaration  of  in- 
tention of  delivering  it,  and  where  the  donor 
retained  entire  possession  of  it.  Wood  v. 
Ingraham,  51  D.  671. 

2.  lUustixUions,  —  A  father  voluntarily 
conveyed  lands  to  his  infant  children,  ac- 
knowledged the  deed,  and  placed  it  on  rec- 
ord, but  did  not  deliver  it.  Afterward  he 
petitioned  to  have  the  cloud  of  the  deed  re- 
moved from  his  title.  Held,  that  having 
the  deed  recorded  ^as  sufficient  delivery  to 
the  infant  chili  tren,  and  that  the  petition 
must  be  diAui^tted.  Cecil  v.  Beaver,  4  R. 
174. 

A  register  of  deeds,  at  the  grantor's  re- 
quest, wrote  a  deed,  which  the  grantor 
signed,  ackuow  lodged,  and  left  with  the 
register.  The  grantee  was  absent,  and  the 
register  had  no  authority  from  him  to  re- 
ceive the  deed;  after  recording  it  the  register 
returned  the  deed  to  the  grantor  at  his  re- 
quests Held,  that  there  was  no  delivery  to 
the  grantee.     Hawkes  v.  Pike,  7  R.  554. 

Husband  and  wife  executed  and  acknowl- 
edged a  deed  of  the  wife's  lands,  and  it  was 
left  by  the  wife  in  the  husband's  hands, 
with  authority  to  determine  when,  if  ever,  it 
should  be  delivered.  The  wife  afterward 
built  a  house  on  the  lands,  in  which  she  and 
her  husband  lived,  and  she  subsequently 
died,  and  still  subsequently^  the  husband  de- 
livered the  deed.  Held,  ineffectual.  Ben- 
neson  v.  Aiken,  40  R.  592. 

33.  Enforcing  delivery.  —  Possession 
of  deedd  is  of  less  consequence  in  this  coun- 
try than  it  formerly  was  in  England,  because 
of  our  recording  acts.  But  the  legal  right 
to  them  has  prouably  not  changed;  and  even 
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if  it  has,  as  to  prior  deeds,  it  itiU  remains 
as    to    the    deed    between,  the    immediate 

frantor  and  grantee.  Wilson  t.  B^)oU,  79 
K  486. 

Possession  of  title  deeds  may  be  recovered 
under  code  action  for  recovery  of  personal 
chattels,  and  title  deeds  may  be  recovered 
in  such  action  in  a  justice's  oonrt,  as  the 
jurisdiction  of  justices  of  the  peace,  within 
a  limited  sum,  is,  as  to  the  character  of  the 
articles  sought  to  be  recovered,  equally  ex~ 
tensive  with  that  of  the  higher  courts.     lb. 

Delivery  of  title  deeds,  where  necessarv, 
was  compelled  by  chancery  from  a  very  early 
date.  Later,  they  became  recoverable  in  an 
action  of  detinue.     lb. 

84.  Proof  of  delivery.  —  Registration 
of  a  deed  does  not  amount  to  delivery  thereof, 
and  its  being  placed  on  record  by  the  direo- 
tion  of  the  grantor  is  but  prima  fade  evi- 
dence of  its  delivery,  which  may  be  explained 
and  rebutted  by  testimony.  Wellbom  v. 
Weaver,  63  D.  235:  Oilbert  v.  N.  A.  Fire  Ins. 
Co,,  35  D.  643;  BulUU  v.  Taylor,  69  D.  412. 

And  it  is  successfully  rebutted  when  it  is 
shown  that  the  deed  was  not  in  the  nature  of 
a  family  settiement,  or  of  gift  to  a  minor, 
but  was  a  deed  of  trust,  intended  to  confer 
no  benefit  on  the  grantee,  and  its  execution 
and  record  are  wholly  unknown  to  him  until 
after  the  death  of  the  grantor.  Onion  MuL 
Ins.  Co.  V.  Campbell,  36  R.  166. 

Recordini;  a  deed,  although  not  conclusive 
as  to  its  delivery,  is  strong  evidence  thereof 
in  the  hands  of  an  innocent  purchaser. 
Blight  V.  Schenek,  51  D.  478. 

Leaving  a  deed  signed  and  attested  on  a 
table,  without  delivery  to  any  person,  and 
in  the  absence  of  the  donee,  is  not  sufficient 
evidence  of  delivery.  Hughes  v.  Easten,  20 
D.  230. 

Statement  in  attestation  clause  that  deed 
was  delivered  is  not  sufficient  proof  of  deliv- 
ery to  entitle  it  to  be  recorded.  Bushin  v. 
Shields,  56  D.  436. 

86.  When  preemned.*  —  Delivery  may 
be  inferred  from  acts  without  words,  or  from 
words  without  acts,  or  from  both  combined. 
Hugftes  v.  JSasten,  20  D.  230. 

Deed  takes  effect  from  its  delivery,  which 
is  presumed  to  be  on  the  day  of  its  date  until 
the  contrary  appears,  and  the  time  of  deliv- 
ery is  material  and  is  to  be  tried  by  a  jury. 
HaU  V.  Benner,  21  D.  394. 

Delivery  of  a  deed  may  be  inferred  from 
possession  of  it,  or  of  the  land  conveyed 
thereby,  by  the  grantee,  but  this  is  not  suffi- 
cient to  make  a  certified  copy  of  the  record 
of  such  deed  evidence  if  the  probate  does 
not  show  delivery.  i?tM^'fi  v.  Shields,  66  D. 
436. 

The  presumption  of  delivery  and  accept- 
ance of  deeds  duly  acknowledged  and  re- 
corded will  be  indulged  in,  and  that  partiee 

*  Delivery  of  deed,  whether  presumed  to  have 
been  at  its  date,  see  note,  86  D.  68, 64 
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Mid  priTiM,  M  w«ll  M  the  publio,  we  ao- 
qnainted    with    their   contents.     Whoever 

guestione  any  of  these  facts  most  assume  the 
orden  of  disproving  thenv    Warren  t.  /adb> 
ionviUe,  58  D.  610. 

Where  a  deed  appears  to  have  been  ac- 
knowledged three  days  after  its  date,  in  the 
absence  of  proof  it  will  be  presumed  to  hare 
been  delivered  after  the  acknowledgment^  as 
such  is  the  usual  praotioe  with  retorence  to 
instruments  intended  for  record.  Blanehard 
T.  TyUr,  86  D.  67. 

86.  Effectofdeliver7.— The  execution 
and  delivery  of  a  deed  has  the  same  effect 
and  takes  the  place,  in  this  oonntrv,  of  feoff- 
ments and  livery  of  seisin.  Bremmidge  v. 
Omuhjf,  19  D.  71. 

Delivery  of  property  is  constituted  by  such 
acts  as  transfer  the  right  of  dominion  and 
control  over  it,  and  therefore  delivery  of  a 
deed  authorising  the  exercise  of  dominion 
and  control  over  property  is  equivalent  to  a 
delivery  thereof.  OUmore  t.  W/uiendea,  31 
D.  663. 

A  verbal  agreement  by  a  grantee,  at  the 
delivery  of  the  deed,  not  to  take  possession 
or  record  the  deed  until  the  first  installment 
of  purchase-money  is  paid,  is  inoperative. 
Gilbert  v.  BuUcley,  13  D.  57. 

87.  Acoeptanoo  by  grantee. — The 
assent  of  a  party  to  a  f^nat  or  other  convey- 
ance made  to  him  for  his  benefit  is  presumed, 
until  the  contrary  appears.  Peavey  v.  TiUon, 
46  D.  365;  Haikuk  v.  Bush,  1  D.  60;  Tread- 
well  V.  BuXkley,  4  D.  225;  Church  v.  Oilman, 
30  D.  82;  MerrUle  v.  H^i,  46  D.  315;  Lady 
Superior  v.  McNamwra,  49  D.  184;  Blig/U  v. 
Schenck,  51  D.  478;  Boody  v.  Dams,  51  D.  210. 
This  rule  applies  to  trust  deeds,  and  even  to 
trusts  for  creditors.    Stone  v.  King,  84  D.  557. 

Assent  of  a  beneficiary  will  be  presumed 
only  where  provisions  of  deed  are  beneficial 
to  his  interest;  and  when  otherwise,  affirma- 
tive acts  must  be  shown  establishing  assenl 
Hempstead  v.  Johnaion,  65  D.  458. 

The  acceptance  of  a  deed  of  inferior  value 
to  that  to  which  a  grantee  is,  by  his  contract, 
entitled,  is  equiviuent  to  a  waiver  of  such 
better  deed.    JTtnor  v.  Edvoards,  49  D.  121. 

Acceptance  of  a  deed  of  land,  while  liens 
exist  on  it,  by  a  grantee  who  holds  the 
grantor's  bond  for  a  "clear  title  in  fee- 
simple  "  thereto,  is  not  a  waiver  of  the  obli- 
gation of  such  bond,  unless  at  the  time  he 
took  the  deed  he  had  knowledge  of  the  liens, 
or  unless  he  failed  to  make  known  his  ob- 
jection within  a  reasonable  time  after  dis- 
covering the  defect.  And  the  record  of  such 
liens  is  not  evidence  of  the  actual  knowledge 
thereof  on  the  part  of  such  grantee.     76. 

Subsequent  assent  by  a  grantee  to  a  deed 
delivered  to  a  stranger  for  him,  and  without 
his  knowledge,  makes  it  valid  from  the  time 
of  such  delivery.  Lady  Superior  v.  Afc- 
yamara,  49  D.  184;  Kingabui-y  v.  Bumaide, 
11  R.  67. 


Aooeptanoe  by  gnatee  ef  a  dnd  pel 
makes  a  stipulation  thereia  ca  hia  put 
binding  upon  him,  if  ha  has  legal  capacity 
to  oontractk  so  that  aaaun^peH  oaa  be  maiih 
tained  against  him  for  noo-performaBes 
thereof.  Burbank  v.  PiUdmry,  97  D.  633L 

88.  Effect  of  po— oiaion  of  deed 

Grantee's  possession  of  a  deed  is  evidenoe  ei 
delivery;  tor  things  shall  be  presumed  legally 
and  properly  in  their  present  state  onlca 
the  contrary  be  abown.   Boody  t.  Datit^  61 

D.  2ia 

89.  Beliveiy  to  tbird  peraon  tor 
grantee's  xmer — A  deed  may  be  elbct- 
ually  delivered  bv  words,  or  acts  wttfaoel 
words;  and  the  aeliver;^  may  be  either  to 
the  grantee  or  to  a  third  penoo,  withoel 
any  special  authority,  for  the  use  of  the 
ffrantee.  Verplank  v.  Sterry,  7  D.  34&  &  P., 
Bufum  V.  Onen,  20  D.  562;  Clew  t.  Chem, 
21  D.  850.  And  it  takes  effect  from  aaoh  de- 
livery without  awaitinff  the  sabsequeat  deliv* 
ery  to  the  graatee,  and  withoat  any  agency 
whatever  of  hia.   Poom  t.  TUUm,  45  D.  366. 

A  deed  signed,  aeaied,  acknowledged,  aad 
delivered  to  the  custody  of  a  third  person  as 
the  deed  ci  the  grantor,  to  be  delivered  over 
to  the  grantee  oa  some  future  ereat,  takes 
effeot  presently  as  the  deed  of  tbe  graator, 
the  third  person  being  a  trustee  of  it  for  the 
grantee.  WheelwriglU  r.  Wheehar^kl,  3  D. 
66.  S.  P.,  Belden  t.  Carter,  4  D.  186;  Haiek 
V.  Hatch,  6  D.  67:  Ruggiee  t.  Laweou,  7  D. 
375;  Foder  t.  Manajield,  Zl  D.  154.  Contra. 
Pruiaman  t.  Baker,  11  R.  592. 

A  deed  is  sufficiently  delivered  where  it  ii 
handed  to  a  third  person  for  the  benefit  of 
the  ffrantee,  with  a  request  that  it  be  re- 
corded, which  was  accordingly  done,  althoagh 
the  grantee  had  not  previoualy  aatborind 
such  third  person  to  receive  it  nor  snbee> 
quendy  expressly  assented  totk  JfcrrJZtt  t. 
Swift,  46  D.  815. 

DeUveiy  of  a  deed  to  oae  other  thaa 
grantee  is  {[cod  if  such  person  has  an  inter- 
est in  the  title  conveyed.  Morrimm  t.  KeUy, 
74  D.  169. 

Delivery  of  a  deed  may  be  to  a  straager, 
but  such  delivery  is  not  sufficient  mnleas  de- 
clared to  be  for  the  use  of  the  proposed 
grantee.  Jaekaon  v.  Rowland,  22  D.  557. 

Delivery  of  a  deed  to  stranger  is  good  if 
the  act  is  ratified  by  the  grantecL  i^MTuae 
V.  KeUy,  74  D.  169. 

Where  a  deed  is  delivered  to  a  third  per- 
son for  Uie  use  of  the  grantee,  bat  withoat 
his  knowlege  or  asseni^  his  subsequent  as- 
sent will  not  defeat  the  lien  of  an  uterrea- 
ing  judgment  against  the  graator.  Hibberd 
v.  SmUh,  56  R.  726. 

A  chattel  interest  to  commence  upoa  tbe 
death  of  the  srantor  can  be  created  only  by 
deed  duly  delivered,  and  the  operation  oif 
the  deed  must  be  such  that  the  present  tiUe 

*  Delivery  to  take  elilMt  after  death  of  gmatai^ 
see  note,  w  A.  M»^aik 
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No  delivery  can  be  had  of  a  deed  enbse- 
quent  to  the  death  of  the  srantor,  though 
toe  latter  has  placed  it  in  &e  hands  of  an 
agent  with  instructions  to  deliver  after  his 
death.     Oilmort  v.  WIiUeMes,  31  D.  563. 

To  constitute  a  writing  an  escrow  merely,  it 
must  be  placed  in  the  hands  of  a  third  per- 
son, to  be  delivered  on  the  happening  of  a 
speoified  contingency.  Wight  v.  Shelby  R,  R. 
Co,  63  D.  622. 

The  defendant  made  an  oral  agreement  to 
oonvey  land  to  the  plainti£f  for  a  stipulated 
price,  part  of  which  was  to  be  paid  in  money 
and  the  remainder  to  be  secured  by  notes 
and  a  mortgage.  The  plaintiff  thereupon 
paid  a  small  part  of  the  purchase-mone^,  and 
the  defendant  executed  a  deed,  wherein  was 
specified  the  consideration  for  the  sale,  but 
not  the  terms  of  payment,  and  gave  it  to  H., 
with  instructions  to  deliver  it  to  the  plaintiff 
upoo  his  depositing  the  money  and  the  notes 
and  mortgage  within  a  given  time.  The 
money,  notes,  and  mortffage  were  duly  de* 
posited  with  H.  and  the  deed  demandea,  bnt 
H.,  under  instructions  from  defendant,  re* 
fused  to  deliver  it.  In  an  action  against  the 
defendant  and  H.  to  compel  a  c&livery  of 
the  deed,  —  held,  that  the  deed  was  not  a 
sufficient  note  or  memorandum  of  the  con- 
tract under  the  statute  of  frauds,  as  it  did 
not  contain  the  terms  of  payment;  that 
therefore  the  contract  was  invalid  and  the 
deed  was  not  an  escrow;  and  that  plaintifl 
could  not  reooTer.  Campbell  t.  Thmae,  24 
R.427. 

If  a  person,  who  has  made  a  parol  agree- 
ment to  Qoavej  land,  executes  an  instrument 
in  the  form  of  a  conveyance  to  the  vendee 
and  deposits  it  in  escrow,  if  such  instrument 
contains  the  terms  of  the  parol  agreement 
including  the  oonsideration,  it  is  a  snf- 
ficent  compltanoe  with  the  requirements  of 
the  statute  of  frauds.    lb. 

2.  When  takee  ^eeL  —  Delivery  is  as  es- 
sential to  validity  of  an  escrow  as  to  a  deed; 
the  only  difference  being  as  to  the  manner 
of  delivery.      WeWnyrn  v.  Weaver,  63  D.  235. 

A  deed  delivered  as  an  escrow  does  not, 
in  general,  take  effect  until  the  condition  is 
performed.     Jacluony,  Rowland,  22  D.  557. 

No  title  vests  in  a  grantee  who  obtains 
possession  of  an  escrow  without  performance 
of  the  condition,  and  a  bonafiae  purchaser 
from  him,  after  the  death  of  the  grantor,  ac- 
quires no  title.  Harknuder  v.  Clayton,  31 
R.  369.  8.  P.,  Wheehcrighi  v.  Wfieehnrighi, 
3  D.  66;  BverU  v.  Agnee,  65  D.  314;  8mUh  v. 
8.  R.  Bank,  76  D.  179. 

An  escrow  takes  effect  instantly  upon  the 
performance  of  the  condition,  without  any 
formal  delivery  over  by  the  depositary. 
Coach  V.  Meeker,  7  D.  274. 

A  deed  delivered  as  an  escrow  takee  effect 
immediately  on  performance  of  the  condi* 

ition;  and,  if  necessary  to  protect  intervening 
rights  of  the  grantee,  it  will  be  held  to  take 


^ to  the  donee  with  a  right  to  future 

enjoyment.  Jaggere  v.  Kates,  49  D.  674. 

Where  the  grantor  in  a  deed  of  gift  gave 
it  to  one  of  the  subscribing  witnesses,  with 
instructions  to  have  it  recorded,  and  to  hold 
it  as  his  agent  until  he  should  be  dead,  and 
then  to  deliver  it  to  the  donees,  which  in- 
structions were  followed,  —  held,  that  it 
could  not  take  effect  as  his  present  deed, 
nor  as  an  escrow,  but  if  valid  at  all,  it  must 
be  as  a  testamentary  paper,  and  be  proved 
Msoordingly.    Wellborn  v.   Weaver,  63  D.  235. 

Authority  given  to  agent  bv  the  grantor 
of  a  deed  to  deliver  same,  to  be  validly  ex- 
ercised, must  be  performed  in  the  lifetime 
of  such  grantor,  lb  the  agent's  authority  is 
terminated  by  his  death.     lb. 

A  deposit  of  a  deed  with  a  third  person  is 
not  a  good  delivery  to  the  grantee,  if  the 
grantor  continues  ull  his  death  to  have  the 
right  to  recall  the  deed,  and  no  such  arrange- 
ment has  been  entered  into  between  the 
depositary  and  the  grantee  as  to  create  a 
privity  between  them,  although  the  grantor 
may  never  liave  recalled  it.  Baker  v.  Hoe" 
hell,  93  D.  455. 

The  unconditional  delivery  of  a  deed  to  a 
third  person  for  the  use  of  a  lunatic  grantee, 
not  under  guardianship,  followed  by  circum- 
etanoes  indicating  mcoeptance  by  the  grantee, 
is  a  valid  delivery.  Campbell  v.  Kufm,  40  R. 
479. 

A  deed  of  gift  of  real  or  personal  property 
contained  this  clause:  "This  deeuwul  he 
delivered  to  a  friend  for  saie-keepinff,  with 
directions  to  deliver  at  such  time  as  X  may 
direct"  The  directions  accompanying  it  in- 
structed the  receiver  to  deliver  it  to  the 
oonnty  recorder  for  registration  on  the 
grantor's  death.  Held,  subordinate  to  a 
deed  of  gift  delivered  to  other  grantees,  and 
accompanied  by  possession,  although  not  re- 
oorded  until  atter  the  former.  Davie  t. 
Crou,  52  R.  177. 

40.  Delivery  in  escrow.  —  1.  What  i$ 
an  eterow.  —  Wh^re  the  sheriff  executed  a 
deed  for  land  sold  at  auction,  and  delivered  it 
to  the  ittomey  of  the  plaintiff  in  the  execu- 
tion, to  be  by  him  delivered  to  the  grantee 
as  soon  as  the  purchase- money  should  be 
paid,  — held,  to  be  an  escrow,  and  that  until 
the  condition  be  performed  the  estate  con- 
tinned  in  the  judgment  debtor.  Jackson  v. 
CaOin,  3  D.  415. 

A  writing,  delivered  by  the  maker  of  it, 
as  his  deed,  to  a  third  person,  in  confideoce 
that  the  latter  will  not  deliver  it  to  the 
grantee  until  a  certain  condition  is  per- 
formed, or  delivered  in  such  manner,  as  an 
escrow,  to  take  effect  as  the  maker's  deed, 
npoa  a  certain  matter  being  done,  is,  in 
either  ease,  an  escrow,  and  is  inoperative  in 
the  hands  of  the  grantee,  by  whatever  means 
he  gets  possession  of  it,  until  the  condition 
is  performed.  SkUe  Bank  t.  Eoans^  28  D. 
400. 
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effect  from  iti  first  delivery  as  an  escrow. 
Shirley  ▼.  Ayrea^  45  D.  546;  Jackson  v.  Haw- 
katd,  22  D.  557;  WeUbom  t.  Weaver,  63  D. 
235. 

Second  deliyery  oaanot  take  effect  by  re» 
lation,  when  the  grantor  is  able  to  make  and 
the  ffrantee  to  receive  sneh  second  delivery 
absolutelyy  and  it  is  so  made.  Jackaon  v. 
Rowkuid,  22  D.  557. 

The  person  to  whom  an  escrow  has  been 
delivered  is  agent  of  both  grantor  and 
grantee.  He  does  not  hold  the  deed  subject 
to  the  control  of  the  grantor,  who  has  no 
power  over  it,  and  can  no  more  countermand 
its  delivery  than  he  could  that  of  an  absolute 
deed.     Wellbom  v.  Weaver,  63  D.  235. 

Recording  of  an  escrow  does  not  make  it 
a  deed,  so  as  to  protect  a  purchaser  from  the 
grantee  upon  faith  of  his  mere  record  title, 
where  sucn  escrow  had  never  been  validly 
delivered  to  such  grantee.  EverU  v.  Ag- 
1MS,  65  D.  314;  8mUh  v.  8.  R.  Bank,  76  D. 
179. 

A  purchaser  under  a  judgment  against  the 
grantor,  docketed  before  the  final  delivery  of 
a  deed  delivered  as  an  escrow,  is  entitled  to 
the  land  as  against  the  grantee.  Jackvon  v. 
Rowland,  22  1).  557. 

A  deed  delivered  by  one  with  whom  it  has 
been  left  in  escrow,  before  the  performance 
of  the  condition  on  which  the  aelivery  was 
authorixed,  is  not  void  in  the  hands  of  an  in- 
nocent purchaser.  BUghl  v.  Schenek,  61  0. 
478. 

Delivery  of  an  escrow,  to  be  valid,  must 
be  with  the  assent  of  the  grantor.  If  its 
delivery  is  made  to  depend  upon  the  per- 
formance of  certain  conditions,  his  consent 
is  withheld  until  such  performance.  Everts 
V.  Agnes,  65  D.  314. 

As  between  grantor  in  escrow  and  pur- 
chaser from  grantee  therein,  w^o  had  fraud- 
ulently procured  its  delivery  to  him,  the 
superior  equity  is  with  the  original  owner, 
who  has  never  voluntarily  parted  with  his 
tide.     lb. 

The  depositary  of  escrow  is  as  much  agent 
of  grantee  as  of  ffrantor.  If  he  delivers  the 
escrow  before  the  proper  conditions  have 
been  performed,  he  cannot  be  said  to  have 
done  so  as  the  agent  of  the  grantor.     76. 

To  obtain  an  escrow  from  the  depositary 
without  performinff  conditions  upon  which  it 
was  to  be  delivered,  is  as  much  asainst  the 
assent  of  the  grantor  as  it  would  be  to  take 
it  from  the  deu  or  drawer  where  the  grantor 
had  deposited  it,  without  his  knowledge  or 
consent.     lb. 

It  would  seem  that  where  a  deed  deposited 
as  an  escrow  is  obtained  without  perform- 
ance of  the  conditions,  by  operating  upon 
the  fears  or  credulity  of  we  depositary,  or 
by  fraudulent  collusion  with  him,  or  by  other 
undue  means,  it  bears  a  closer  analogy  to  the 
case  of  a  foived  or  stolen  deed  than  it  does 
lo  thai  of  a  fraud  practiced  directly  upon  the 
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srantor,  by  means  of  which  he  is  iadvoed  ts 
deliver  it  In  the  latter  case,  the  legftl  title 
passes,  and  a  subsequent  6ofW  fide  pnrcbascr 
IS  protected.  In  the  former,  no  title  puses 
whatever,  and  a  subsequent  purohaaer  is  not 
protected,    lb. 

Where  a  deed  is  put  in  the  hands  of  a 
third  person,  to  be  delivered  only  on  pay- 
ment of  the  purchase-monev,  the  grantee 
being  already  m  possession  of  the  land,  aod 
subsequently  obtaining  the  deed  without 
payment,  by  fraudulent  representations  to 
the  custodian,  and  deeding  the  land  to  a 
purchaser  in  good  faith,  the  original  sraator 
IS  estopped  as  to  such  purchaser.  Qmek  v. 
MUUgan,  58  R.  49. 

3.  Delivery  in  escrow  to  grantee  or  abBgee,^- 
There  can  be  no  delivery  as  an  escrow,  of  a 
deed,  to  the  obligee  therein,  but  in  all  such 
cases  the  condition  upon  which  the  deed  was 
to  take  effect  is  a  nullity,  and  the  delivery 
is  absolute.  Foley  v.  CowgiU,  32  D.  49;  Hiria 
V.  Ooode,  37  D.  677;  WorraU  v.  Mvmn,  66  D. 
330;  Miller  v.  Fletcher,  21  R.  366. 

Leaving  deed  in  hands  of  grantoa^  to  be  fay 
him  transmitted  to  a  third  person  to  bold  in 
escrow  until  the  happening  of  a  certain  event, 
is  not  a  delivery  to  the  grantee  so  as  to  vest 
title  in  hink.  OUberi  v.  N.  A.  A«  Ims.  Co, 
35  D.  543. 

A  deed  cannot  be  delivered  in  escrow  to 
the  grantee  or  obligee.  A  guardian's  bond, 
conditioned  for  execution  by  three  smretics, 
was  executed  by  two,  who  left  it  with  the 
surrogate,  instructing  the  snardian  to  have 
it  executed  by  the  third,  which  he  promised 
to  do.  Neld,  that  this  was  not  a  delivery 
upon  condition,  and  therefore  not  an  escrow, 
and  the  two  were  liable  although  the  third 
did  not  execute.  Ordinary  <^  JT.  J,  ▼• 
Thatcher,  32  R.  225. 

41.  Oancellation.  and  rarrendar.  — 
1.  Effect,  generally,  —  An  agreement  to  ean> 
eel  a  deed,  without  actually  oanoeling,  m 
without  effect.  Farrar  v.  Arror.  17  IX 
410. 

By  a  conveyance  of  land  in  fee,  the  estate 
passes  presently  to  the  grantee,  and  the  fiee 
does  not  remain  in  the  grantor  until  tha  deed 
be  acknowledged  and  recorded.  Hence,  tbe 
canceling  of  such  a  deed  by  the  grantor, 
with  the  grantee's  consent,  and  a  second 
conveyance  to  a  third  person,  having  knowl- 
edf^e  of  the  previous  conveyance,  will  not 
defeat  an  intermediate  attachment  made  by 
a  creditor  of  the  first  grantee.  Mar^kaU  v. 
Fish,  4  D.  76. 

Grantor  cannot,  by  subsequent  oondnc^ 
affect  or  divest  title,  if,  at  the  time  of  the 
acknowledgment  and  execution  of  his  deed, 
he  has  performed  acts  amonnting  to  a  de- 
livery.    Blight  V.  Schenck,  51  D.  47& 

Destruction  of  joint  deed  by  one  grantee 
without  other's  consent  does  not  have  the 
effect  to  divest  the  title  which  vested  ii 
jointly.    ^Msr  T.  6*|wer,  03  D.  4ia 
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2.  When  revests  title  in  grantor.  —  The  sur- 
render or  destruction  of  a  deed,  unrecorded, 
even  by  mutual  consent,  does  not  revest  the 
title  in  the  grantor.  Oilbert  ▼.  Bulkely,  13 
D.  57;  Sally  v.  Sandi/er,  12  D.  687;  Farrar 
▼.  Fairer,  17  D.  410;  Tibeau  v.  Tibeau,  59  D. 
329:  Parker  v.  Kane,  65  D.  283;  Howard  r. 
Huffman,  75  D.  783;  Alexander  t.  Hickox,  86 
D.  118;  Lawton  v.  Gordon,  91  D.  670;  /?o0ier« 
▼.  Rogers,  40  K.  756.  Contra,  tee  Muasey  y. 
HoU,  55  D.  234. 

But  where  the  grantee  Toluntariljr,  and 
without  any  misapprehension  or  mistake, 
consented  to  the  destruction  of  the  deed, 
with  a  view  to  revest  the  title,  neither  he, 
Dor  any  other  person  claiming  by  title  sub- 
sequently derived  from  him,  is  to  be  per- 
mitted to  show  the  contents  of  the  deea  so 
destroyed.  Farrar  v.  Farrar,  17  D.  410; 
Parker  v.  Kane,  65  D.  283;  Ougins  v.  Van 
Oarder,  82  D.  55;  Sutton  v.  Jervis,  99  D.  631. 
And  such  surrender  and  destruction  of  an 
anrecorded  deed  may  have  the  effect  of 
divesting  his  title  by  estopping  him  from 
proving;  the  contents.  Speer  v.  Sveer,  63  D. 
418;  Howard  v.  Huffman,  75  D.  783. 

Grantee  surrendering  deed  to  grantor  to 
be  canceled  cannot  recover  the  land  from  a 
devisee  of  the  grantor,  upon  proof  of  the  loss 
of  the  deed  and  parol  evidence  of  its  con- 
tents, because  he  has  voluntarily  destroyed 
his  evidence  of  title;  but  this  rule  is  limited 
to  actions  between  parties  to  the  deed  and 
those  standing  in  the  same  relation.  Thomp' 
won  v.  Thompson,  68  D.  638. 

Grantee  of  land,  by  altering  or  destroying 
his  title  deed,  does  not  lose  his  title  to  the 
land.  The  deed,  as  the  instrument  of  con- 
veyance, passed  the  title  to  the  grantee,  and 
therein  performed  its  office,  and  its  continu- 
ance in  existence  is  not  essential  to  a  con- 
tinuance of  title  in  the  grantee;  but  the 
estate  remains  in  him  until  it  has  passed  to 
another  by  some  mode  of  conveyance  recog- 
nized by  law.  Van  Hook  v.  Simmons,  78  D. 
573. 

Where  a  father  executes  a  deed  in  favor  of 
his  son,  and  requests  the  scrivener  to  record 
the  same,  and  then  retain  it  in  his  hands 
till  called  for,  which  he  does,  and  the  father 
reclaims  and  cancels  the  deed  after  the  death 
of  the  son,  who  never  had  any  knowledge  of 
these  transactions,  — held,  that  the  convey- 
ance had  not  been  perfected  by  delivery  of  the 
deed,  and  that  the  father  was  entitled  to  the 
premises  as  against  the  heirs  of  his  son. 
Maynard  v.  Maynard,  6  D.  146. 

A  took  a  deed  to  land.  It  was  not  re- 
eorded,  and  was  lost  or  destroyed.  With 
A'a  consent,  another  deed  was  made  to  his 
eon.  A  and  son  executed  a  mortgase,  in 
which  A*s  wife  did  not  join.  A  and  his  son 
died,  leaving  the  mortgage  unpaid.  The 
mortgagee  W>ught  to  foreclose.  Held,  that 
A's  wife  was  entitled  to  one  third  of  the  Und. 
S^UUm  T.  Jervi9,  99  D.  631.  J 


II.     AOKNOWLKDOMENT;  RlOOBDIlia. 

42.  Necessity  of  acknowledgment.* 

—  Deed  is  valid  between  parties  without 
attestation  or  acknowledgment.  Wood  t. 
Chapin,  67  D.  62. 

Registry  of  a  deed,  not  proved  or  acknowl- 
edged according  to  law,  is  not  oonstructive 
notice  to  a  snlMcquent  purchaser,  although 
recorded  in  the  proper  county.  Hemdon  v. 
Kimball,  50  D.  406;  Chateau  v.  Jones,  50  D. 
460;  Bishop  v.  Schneider,  2  R.  533. 

Unacknowledged  deed,  dated  in  1684,  and 
recorded  in  1705,  derives  no  validity  from 
the  caring  provisions  of  the  Maryland  stat- 
utes of  1692,  1699,  and  1716,  for  those 
provisions  cured  only  snch  defective  oonvey- 
auoes  as  were  recorded  within  the  year. 
Budd  V.  Brooke,  43  D.  321. 

Notice  is  not  imparted  to  purchaser  by  a 
memorandum  attached  to  a  deed  and  re« 
corded  with  it,  when  the  memorandum  is  so 
defectively  acknowledged  as  not  to  be  enti- 
tied  to  record.  McKean  ete.  /nqk  Co,  v. 
Mitchell,  78  D.  335. 

43.  Power  to  take  an  aeknowlodg- 
ment.t  —  A  notary  public  having  made  and' 
delivered  a  defective  certificate  of  acknowl- 
edgment  of  a  deed  cannot  amend  it  in  the 
absence  of  the  grantor.  SnUrpriao  Transit 
Co.  V.  Sheedy,  49  R.  13a 

44.  What  is  a  suffldont  acknowl- 
edgment.:]:—  Recording  a  deed  executed  by 
two,  but  acknowledged  by  one  only,  is  at 
least  presumptive  evidence  of  notice  t« 
creditors  or  subsequent  purchasers.  And  it 
is  immaterial  whether  the  grantors  were 
tenants  in  common,  or  were  separately  seised 
of  distinct  parts.     Shaw  t.  Poor,  17  D.  347. 

Registry  of  a  deed  is  not  affectcMl  by  the 
fact  that  the  deed  bears  date  the  13th  of 
March,  while  the  certificate  of  acknowledg- 
ment describes  it  as  bearing  date  the  30th  of 
March,  if  the  identity  of  uie  deed  certified 
to  and  the  deed  recorded  sufficiently  appears 
from  other  parts  of  said  certificate,  and  its 
annexation  to  the  deed.  Boniey  v.  Oarih, 
44  D.  393. 

45.  Proof  by  subscribing  witnesses. 

—  A  certificate  of  the  proof  of  a  deed  by  a 
subscribing  witness,  which  states  that  the 
identity  of  snch  witness  was  proved  to  the 
satisfaction  of  the  certifying  officer  by  a  wit- 
ness who  is  named,  without  saying  that  the 
latter  witness  was  known  to  the  officer,  is 
sufficient   under   the   statute.    Jackson   v. 

Vickory,  19  D.  522. 
Proof  of  a  deed  by  one  witness  is  auffi* 

*  See  note  on  acknowledgment  of  deeds,  41  IX 
16S-I84.    See  also  title  Acknowlidomknt. 

t  What  disqualiflcatlou  prevents  oflAcer  from 
taking  acknowledgment,  see  note,  82  D.  757,  76A. 

Ameuding  acknowledgment,  see  note,  52  D. 
619-526. 

I  Acknowledgment  of  conveyance,  wben  d^ 
fectlTe,  see  note,  88  D.  180, 181. 

Whether  acknowledKineut  may  be  Impeached 
end  disproved,  ice  note, »  ft.  SO»-«U. 
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oient,  M  between  the  parties,  and  proof  of 
the  handwriting  of  one  subscribing  witness 
is  sufficient^  if  all  the  witnesses  are  dead. 
FUzkugh  T.  Oroghan,  19  D.  139. 

The  words  *'  sealed  and  delivered  in  pres- 
•nce  of*  the  subscribing  witness  constitute 
a  sufficient  attestation  of  a  deed.  Foadkk  ▼. 
mtk,  46  D.  562. 

Probate  of  a  deed  omitting  to  show  de- 
liTery  does  not  entitle  it  to  record  so  as  to 
make  a  certified  copy  of  the  record  admia- 
sible  as  evidence,  as  where  the  witness,  upon 
whose  affidavit  the  deed  is  recorded,  swears 
only  that  he  saw  the  grantor  sign  and  seal 
it.    Rushin  V.  8hidd9,  U  D.  436. 

Deeds  of  personalty  need  not  be  attested, 
or  signed,  sealed,  and  delivered  before  wit- 
nesses.    RdnhaH  v.  MUUr,  68  D.  606. 

46.  NeoeMity  of  registration.  —  A 
deed  not  recorded  within  the  time  prescribed 
by  statute  is  void  as  against  creditors;  and 
for  the  purpose  of  determinina  whether  it 
has  been  duly  recorded,  it  will  be  presumed 
to  have  been  delivered  at  its  date,  unless  the 
oontrary  appears  by  the  reoord.  Harvey  v. 
^AUxcmder,  10  D.  619. 

Evidence  of  an  equitable  title  need  not  be 
recorded  as  against  creditors  and  subsequent 
purchasers.     Morgan  v.  Morgan^  21  D.  638. 

An  unrecorded  deed  is  void  as  against  a 
subsequent  purchaser  or  creditor  claiming 
under  a  riffht  derived  from  the  grantor,  unless 
such  purchaser  or  creditor  had  notice  of  such 
prior  deed.    Stevens  v.  Brown,  23  D.  216. 

Laws  of  Maryland  do  not  direct  acknowl- 
edgments of  deeds  to  be  recorded,  except 
the  acknowledgments  of  feme$  covert;  yet  it 
has  been  the  uniform  custom  of  all  recording 
officers  to  record  them,  and  the  courts  have 
always  received  their  authentications  of  such 
recording  as  sufficient  evidence  of  the  ac- 
knowledgments.  Budd  V.  Brooke,  43  D.  321. 

An  unrecorded  deed  is  void  as  against 
ereditors  who  bring  suit  more  than  eight 
months  after  its  execution,  even  though  it  is 
proved  that  the  deed  was  accidentally  lost 
u  an  attempt  to  transmit  it  to  the  clerk's 
office.      Withers  v.  Carter,  60  D.  7& 

The  registry  acts  having  retrospective 
operation  have  never  been  considered  as 
falling  within  the  constitutional  inhibition 
against  ex  post  facto  laws,  and  laws  impair- 
ing the  obligation  of  contracts.  Tucker  v. 
Harris,  68  D.  488. 

It  .is  held  as  settled  law  that  registry  acts 
may  be  passed  requiring  conveyances  already 
made  to  be  recorded  within  a  reasonable 
'  time,  and  that  an  older  grantee  failing  to 
perform  this  duty  will  be  postponed  to  a 
junior  grantee  who  brings  himself  within  the 
statute.  Such  had  been  the  settled  policy 
of  (Georgia  from  1766  to  the  present  period. 
Boston  V.  Cummins,  60  D.  717. 

Everything  essential  to  title  under  statute 
must  appear  of  record.  Benson  t.  Smithy  66 
D.  286. 


Parol  oontraots  to  buy  land,  whether  wii^ 
ten  or  unwritten,  are  not  embraoed  w^ia 
the  South  Carolina  regiatry  acts.  Leger  v. 
DoyU,  70  D.  240. 

Grantee's  failure  to  record  deed  does  not 
absolutely  avoid  it  as  to  third  penons,  un- 
der the  California  registration  aet^  The 
failure  to  record  only  protects  bonajSde  pur- 
chasers for  a  valuable  oonsideration.  Hmnter 
V.  Watson,  78  D.  643. 

mie  record  of  a  deed  or  plat  is  not  notaes^ 
where  such  instruments  have  been  exeeetcd 
by  a  grantee  whose  own  deed  is  not  reoordsd. 
llllf  V.  WUcooB,  91  D.  436. 

47.   as  between  the  original 

partiee.  —  A  deed,  until  recorded,  la  no 
evidence  of  title  at  law,  except  against  the 
grantor  and  his  heirs.  Willet  t.  Owertom,  1 
D.  72. 

An  unrecorded  deed,  duly  exeeated  and 
delivered,  passes  the  titie.  PUUps  t.  Orrra. 
13  D.  124;  Davis  v.  Ownsby^  66  D.  106. 
Even  though  afterwards  loet  or  deatroyed; 
and  when  followed  by  a  long  and  aninter- 
rupted  possession,  it  fumisMS  a  snfficicsi 
presumption  against  any  elaim  of  the  gran- 
tor's creditors.  Wade  ▼•  Oreemoood,  40  D. 
769. 

Instruments  not  acknowledged  or  attested 
BO  as  to  entitle  them  to  reoora  are  neverthe- 
less valid  between  the  partiea.  Newman  v. 
Chapman,  14  D.  766;  FOehtgh  ▼.  Orogkau,  19 
D.  139;  Flogd  v.  Bieke,  68  D.  874. 

Legal  title  to  land  granted  to  a  pernon 
who,  prior  to  such  grant*  and  while  holding 
the  equitable  title  thereto^  has  eonveyed  it 
to  others,  does  not  inure  to  the  benefit  ol 
the  latter  until  their  deeds  are  registered. 
Craig  v.  Xetper,  24  D.  479. 

Registration  of  a  oonveyaaoe  is  net  neoea- 
sary  to  pass  legal  title  to  the  grantee  ae 
against  the  grantor,  but  is  necessary  aa 
against  creditors  and  subsequent  purchasers. 
Portis  V.  HUl,  98  D.  481;  Voee  v.  ifofion,  60 
D.  760;  Price  ▼.  McDonald,  64  D.  657. 

48.  What  inatrumenta  may  be  ad- 
mitted to  record.  —  A  copy  of  a  deed  m 
not  entitled  to  be  recorded,  even  though  H 
have  indorsed  thereon  a  receipt  signed  hf 
the  grantor  acknowledging  that  he  had  re- 
ceived a  deed,  of  which  it  was  a  true  copy, 
for  the  purpose  of  procuring  it  to  be  recorded; 
and  if  such  oopy  is  admitted  to  record,  it 
caunot  operate  as  notice.  Stevens  v.  Brows, 
23  D.  215. 

A  sheriff's  deed  of  property  sold  is  aot 
entitled  to  record  under  the  recording  acts. 
Seerhrist  T.  Baskin,  42  D.  261. 

A  deed  recorded  upon  a  defective  aeknowl- 
edgment  cannot  be  regarded  as  recorded  for 
any  purpose^  but  is  valid  as  an  unrecorded 
instniment,  and  connected  with  the  grantre  s 
possession  is  such  notice  to  the  world  of  her 
ownership  as  in  equity  protecis  her  equi- 
table title.    Simpson  v.  Lovering,  96  D.  232L 

A  deed  eaa  be  admitted  to  record  eal/ 
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opoQ  certificate  of  proof  or  ackqowledgmeat 
of  an  authorized  court  or  officer.  If  not  so 
admitted  to  record,  the  registration  does  not 
make  it  notice  to  the  world.  Simpaon  v. 
Afontgimiery,  99  D.  228;  Ely  r.  WUcox,  91  D. 
436. 

A  deed  or  mortgage  must  be  legally 
recordable  and  duly  recorded  according  to 
law,  to  make  the  record  thereof  constroctiTe 
notice.     Pringle  ▼.  Durm,  19  R.  772. 

49.  The  jnroper  place  of  record.  —  A 
deed  must  be  recorded  in  the  county  where 
the  land  lies  at  the  date  of  recordation.  (Har- 
rison T.  BaueUm,  19  D.  70. 

A  deed  of  land  lying  in  two  oountiet  may 
be  recorded  in  either.  Conn  t.  Manifee,  12 
D.  417. 

The  record  of  a  deed  conTeying  several 
tracts  of  land  lying  in  separate  counties,  in 
only  one  of  the  counties,  is  not  effectual  in 
regard  to  the  land  lying  in  the  other  coun- 
ties, within  the  true  intent  and  meanins  of 
the  statato  regulating  conveyances.  (1  Va. 
Rev.  Code,  o.  99.)  ffarsk^  v.  Oarth,  44  D. 
88S. 

A  tract  of  land  lying  on  each  side  of  a  river 
which  is  the  dividing  line  between  two 
counties  must  be  considered  as  two  distinct 
parcels  of  land,  within  the  true  intent  of 
that  statute.     lb. 

A  deed  of  land  lying  in  a  new  county  may 
be  recorded  in  the  old  district  from  which 
it  is  cut  off,  where  the  new  county  is  not  or- 
ipinixed  at  the  date  of  the  deed,  althonsh  it 
18  organised  after  the  recording  of  the  deed, 
but  before  the  expiration  of  the  time  within 
which  it  might  have  been  recorded.  Bill  v. 
Wilton,  05  D.  696. 

A  deed  of  gift,  executed  in  another  state, 
is  not  required,  by  statutes  of  Alabama,  to 
be  recorded  in  that  state,  though  the  deed 
might  create  an  estate  for  life,  with  remain- 
der over.     FraUck  v.  PreJ^ley,  65  D.  413. 

50.  Deposit  for  record  —  Time  to  re- 
cord. —  1.  Time  teWiin  which  to  record.  — 
Deeds  executed  abroad  may,  under  the  stat- 
utes of  Kentucky,  be  registered  here  within 
eighteen  months.  Blight  v.  Bank$,  17  D. 
136. 

Recording  of  a  conveyance  of  real  estate  in 
Indiana  is  required  within  ninety  days  from 
its  execution,  be  it  executed  without  or 
within  the  state.    Hotter  v.  Hall,  54  D.  460. 

A  purchaser  failing  to  record  his  deed 
until  after  a  judgment  has  been  recovered 
against  his  vendor,  but  who  records  it  prior 
to  a  sale  ander  the  judgment,  can  hold  the 
property  against  the  person  purchasing  under 
the  judgment  Davii  v.  Ownshy,  55  D.  105. 

The  statute  fixes  the  date  of  a  deed,  and 
not  the  date  of  its  acknowledgmeut,  as  the 
commencement  of  the  three  months  within 
which  it  is  to  be  recorded.  Draper  v.  Bry- 
son,  57  D.  257. 

The  date  of  recording  a  deed  may  be  aMcer- 
Mined  from  the  clerk's  official  certificate  of 


the  fact  and  time  of  recording.  But  whether 
it  will  be  presumed  that  the  recording  took 
place  before  the  subsequent  deed  was  exe- 
cuted, in  a  case  in  which  the  antagonist  title 
depends  on  a  subsequent  conveyance  from 
the  same  grantor,  and  a  special  verdict  finds 
that  the  deed  was  duly  recorded,  ^iksre. 
Pownal  V.  Tavlor,  34  D.  726: 

The  time  of  recording  a  deed  is  sometimes 
matter  to  be  determined  by  the  court,  and 
sometimes  to  be  submitted  to  the  jury. 
Budd  V.  Brooke,  43  D.  321. 

Where  the  official  indorsement  on  a  deed 
shows  that  it  was  not  recorded  within  the 
time  prescribed  by  law,  and  there  is  no 
competent  evidence  to  contravene  such  in- 
dorsement, the  court  alone  must  pass  upon 
the  question  of  its  admissibility;  but  where 
there  is  such  evidence,  the  question  of  its 
admissibility  is  to  be  left  to  the  jury,  with  a 
hypothetical  instruction  from  the  court.    lb. 

Where  there  are  no  indorsements  on  a 
recorded  deed  to  show  whether  it  was  re- 
corded in  or  out  of  time,  it  is  for  the  jury  to 
determine  whether  or  not  it  was  recorded  in 
time,  and  the  court  cannot,  without  proof, 
decide  that  it  was  recorded  in  time.     /o. 

The  clerk's  indorsement  upon  a  deed  of 
when  it  was  filed  for  recording  is  not  con- 
clusive evidence  thereof,  but  evidence  is 
admissible  to  show  the  true  time  of  filing  it. 
ffor$ley  v.  Oarth,  44  D.  393. 

2.  iffect  qfdepotU  for  record,  —  The  recori 
of  a  deed  takes  effect  from  the  time  it  is  filed 
for  record,  and  not  from  the  time  it  is  in  fact 
copied  into  the  recorder's  book.  Bretienridge 
V.  Todd,  16  D.  83;  MeUa  v.  Bright,  32  D.  683; 
NiehoU  V.  Seynolde,  36  D.  238;  Throckmorton 
V.  Price,  91  D.  334;  Joh/teon  v.  Burden,  94  D. 
436. 

Neeleot  of  reoorder  to  record  deed  because 
he  did  not  know  who  would  pay  fees,  or  for 
any  other  like  reason,  cannot  be  allowed  to 
defeat  its  record  as  of  the  time  of  its  delivery 
to  him.  Hoffman  v.  Mackall,  64  D.  637; 
Throckmorton  v.  Price,  91  D.  334;  Knighl  v. 
WhUman,  99  D.  652. 

The  party  filing  a  deed  for  record  is  not 
bound  to  see  that  clerk  performs  his  duty  of 
actually  and  properly  recording  it,  nor  will 
he  be  responsible  to  other  parties  for  the. 
neglect  of  the  clerk  to  so  perform  his  duty. 
Throckmorton  v.  Price,  91  D.  334. 

If  a  deed  be  withdrawn  after  it  is  filed  in 
proper  office  for  record,  before  it  is  in  fact 
copied  upon  the  book  of  records,  its  opera- 
tion as  notice  of  a  conveyance  is  postponed 
until  it  is  returned.  Johnson  r.  Burden,  94 
D.  436. 

There  is  no  rule  requiring  a  deed  once 
withdrawn  to  be  actually  recorded  before  it 
can  be  made  again  operative  as  notice.  On 
its  return,  it  stands  no  worse  for  having  been 
in  the  recorder's  office  before,  but  preciaelv 
as  if  it  then  came  to  the  hands  of  the  derk 
for  the  first  time.    Dk 


For  Iiad«z  i«  Voio*  te 

Where  A*8  deed  wm  depoeitod  and  filed 
for  record  on  the  third  of  tne  month,  and  A 
withdrew  it  the  same  day  before  it  was  in 
fact  spread  npon  the  records,  and  did  not 
return  it  until  after  the  fifth,  on  which  day 
B's  deed  was  filed,— A«U,  that  B's  deed  took 
the  preeedence,  but  that  if  A's  deed  had 
been  retomed  before  the  filing  of  B's,  then 
A*8  woold  take  the  precedence,  though  not 
recorded  first.    lb. 

Going  to  the  clerk's  office  just  before  mid- 
night with  a  deed  to  be  filed  for  recording, 
and,  he  not  being  there,  taking  it  to  his 
house  just  before  sunrise  the  next  morning 
and  personally  delivering  it  to  him,  stating 
the  other  attempt,  does  not  make  it  good  as 
a  recorded  deed  from  such  prerious  day,  but 
only  from  the  time  of  its  actual  delivery  to 
the  clerk,     ffonleg  t.  Oarth,  44  D.  393. 

51.  Effect  of  recording. — 1.  IngentrdL 
—  Hie  effect  of  the  registry  of  deeds  and 
other  instruments  depends  upon  the  statute 
anthorizing  such  instruments  to  be  recorded. 
Dotwdl  T.  Bwihanian,  23  D.  280. 

A  deed  filed  for  registration  takes  prece- 
dence orer  a  levy  made  under  an  execution 
iMoed  on  the  same  day,  when  the  facta 
show  the  execution  to  have  been  issued  sifter 
the  deed  was  filed.  MetU  v.  Bright,  32  D.  683. 
The  object  of  recording  conveyances  is 
merely  to  give  notice  thereof,  but  their  va- 
lidity depends  on  other  circumstances.  Such 
records  often  furnish  but  very  imperfect  in- 
formation of  the  real  state  of  the  titles. 
(kyflu  V.  ^aeofi,  56  D.  371. 

The  recording  of  a  deed  does  not  give  it 
effect  in  passing  title,  but  only  secures  the 
title  from  being  defeated  by  a  subsequent 
sale  of  the  land  to  an  innocent  purchaser. 
King  T.  QUmm,  83  D.  269. 

2.  Whtn  record  imporit  noiiee.  — The  record 
of  a  deed  from  which  it  appears  that  less  was 
conveyed  than  was  really  conveyed  imports 
notice  of  a  conveyance  only  to  that  extent. 
Bawyer  v.  Adams,  30  D.  459. 

Recording  a  deed  imparts  notice  to  all 
persons  who  subeequently  become  interested 
m  the  title,  either  as  purchasers  or  mort- 
gagees. DavU  V.  Owtmy,  55  D.  105.  Such 
record  is  not  notice  to  persons  already  having 
title.  Holky  v.  HawUy,  94  D.  350.  It  is 
constructive  notice  to  those  only  who  claim 
through  or  under  the  grantor  by  whom  the 
deed  was  executed.  Blaht  v.  Oraham,  67  D. 
360. 

A  condition  in  a  deed  that  the  purchaser 
assumes  payment  of  an  existing  mortgage 
on  the  land  conveyed  is,  if  duly  recorded, 
notice  of  the  encumbrance  to  any  subsequent 
purchaser,  whether  he  takes  by  direct  grant 
or  by  foreclosure  sale,  or  the  like.  Jiussell 
V.  Pistar,  57  D.  509. 

Registry  is  notice  of  the  tenor  and  effect 
of  an  instrument  recorded  only  as  it  appears 
upon  that  record.  Sfiepherd  v.  BurkhalUr, 
Ma523. 
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Deeds  and  other  written  inHtrajnents 
should  be  construed  so  as  to  render  thesi 
valid  rather  than  void;  and  the  record  ef  a 
mortgage  good  between  the  parties  witkoet 
correction,  the  error  appearing  by  ooDstme- 
tion,  is  notice  to  subsequent  parehai«n  and 
encumbrancers.  Anderwn  v.  Bttuffhman^  74 
D.  699. 

Where  the  vendor  executee  a  deed  of 
realty,  followed  by  a  bill  of  sale  of  the  per- 
sonal property  thereon,  and  deltvere  posses- 
sion of  whole  to  the  vendee,  the  reoordatioo 
of  the  deed  by  the  latter  is  notioe  to  suIim- 

Suent  attaching  creditors  of  the  vendor  of 
tie  sale  and  transfer  of  the  reel  and  per- 
sonal property.     Shartm  ▼.  ^Aatp^  90  D.  546. 

3.  When  reejrd  it  not  notice. — Recordinff 
an  instrument  not  entitled  to  be  reoordea 
does  not  give  notice.  Jama  v.  liortg^  14  Dl 
475.  Except  to  one  who  hat  in  fact  eeem  tiie 
record.    JUuegrove  v.  Bcnmr^  20  R.  737. 

Defective  recording  of  a  deed  is  not  eo»- 
structive  notice  to  third  persone.  And  the 
rule  is  the  same  whether  the  defect  be  s^ 
parent  on  the  face  or  nob  Carter  ▼.  Ctee- 
T^on,  21  D.  695. 

Registry  of  a  deed  of  tmet  exeeoted  by  a 
person  holding  the  equitable  title  to  a  trad 
of  land  imports  no  notice  to  a  enboeqaent 
purchaser  of  the  legal  title.  Doswetf  t.  Bn^ 
chanan,  23  D.  280. 

Recording  of  a  deed  conveying  both  rsal 
and  personal  estate  is  oonstmctive  notice 
of  the  transfer  of  the  former  only,  and  not 
of  the  latter.  Pkcker  r.  Barrowe,  28  D. 
306. 

The  record  of  an  abeolute  deed  is  not  no- 
tice to  creditors  of  the  grantee  subsequently 
obtaining  judgment,  of  an  agreement  not  re- 
ferred to  in  the  deed,  but  executed  between 
the  grantor  and  grantee  on  the  Hune  day, 
and  recorded  at  the  same  time  in  the  same 
book,  that  certain  notes  given  em  eeenrity 
for  the  purchase-money  are  to  be  consid- 
ered a  lien  upon  the  premises  in  the  nature 
of  a  mortgage.  McLanahan  v.  Rceeide^  36 
D.  136. 

Registry  of  a  deed  does  not  give  notice  of 
fraud  in  its  execation.  Qcdboii  ▼.  LaaJbere, 
70  D.  192. 

An  index  of  the  reoord  of  oonveyances, 
by  law  required  to  be  kept  by  the  public 
recorder,  but  in  which  he  is  not  rejiiuired  to 
state  the  amount  of  the  consideration  of  in* 
struments  recorded,  is  not  notice  to  a  pur- 
chaser for  a  valuable  consideration  of  such 
amount,  although  it  states  it.  The  same  is 
true  of  an  entry-liook.  So  where  a  mort- 
l^age  is  entered  and  indexed,  correctly  stat* 
ing  the  amount,  but  in  the  record  the 
amount  is  stated  less,  a  subsequent  pur- 
chaser for  a  valuable  consideration,  oot 
knowing  of  the  former  mortgage,  is  bound 
only  by  the  record,  although  he  knew  of  the 
statement  in  the  index,  wkhritt  t.  Qimgl^ 
30  B.  26a 
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4.  JUloUion  back  qf  the  record.  —  A  con- 
W9jwtke%  of  laod,  when  recorded,  relates 
back  to  tho  time  d  its  execution,  and  is 
OTidenee  of  a  seisin  in  Uie  grantee  from  that 
timo  against  all  persons,  except  a  subsequent 
purchaser  from  the  grantor  without  notice. 
/Vay  T.  Pierce,  5  D.  59. 

An  nnreoorded  deed,  as  between  the  par- 
ties, passes  the  estate  immediately  on  its 
delivery;  and  npon  bein^  recorded,  relates 
back  to  the  time  of  its  delivery,  to  all  intents 
'and  purposes,  unless  the  grantor  has,  in  the 
mean  tuaob  made  a  conveyance  to  a  subse- 
qmnt  bmuifiie  Durchaser,  or  the  property 
kas  becB  attached  or  otherwise  encumbered. 
McMedum  ▼.  Origin^,  15  D.  108. 

Reoordinff  a  deed  is  not  delivery,  but  only 
•vidence  ef  it     Cheu  v.  Chu$,  21  D.  350. 

Hie  exectation  of  a  deed  and  its  recordine 
\m  valid  as  against  an  attaching  ereditor  ol 
ttie  grantor,  whose  attachment  is  levied 
before  an  actual  delivery  to  the  grantee. 
Hedge  v.  Drew,  22  D.  416. 

Burden  ol  proof  to  show  that  deed  duly 
reeorded  was  never  delivered  is  on  the  gran- 
Iot,  in  an  action  of  ejectment  asainst  an 
innocent  pmrohaser.  BlifdU  v.  Saianck,  51 
D.  47a. 

Registratioii  of  deed  made  after  time  pre- 
scribed in  registry  act  takes  effeot  as  notioe 
from  the  date  of  registration,  and  does  not 
relate  back  to  the  day  of  delivery,  but  gives 
to  the  deed  priority  over  all  conveyances 
made  subsequent  to  the  registration.  Leger 
T.  Dff$k^  70  D.  240. 

6S.  Ptiority  among  deeds.  — A  deed 
when  first  recorded  is  entitled  to  priority 
ander  the  stotnte,  when  there  is  no  satisfac- 
tory proof  of  an  actual  or  constructive  notioe 
of  a  prior  deed.  To  defeat  the  prior  registry 
of  a  second  deed,  there  must  be  fraud  or  un- 
doubted notioe.    JaAtxm  v.  Otivn,  6  D.  328. 

A  prior  deed  enrolled  within  the  time 
allowed  by  law  tokes  preeedenoe  oven  a  sub- 
sequent deed  first  enrolled,  both  under  the 
etotnto  of  Kentucky  and  that  of  England. 
BrteUnridf/e  v.  Todd,  18  D.  83. 

A  decree  for  a  release  will  be  granted 
■gainst  a  person  having  a  conveyance  from 
a  common  srantor  of  elder  date,  but  in  fact 
•nbeequently  executed  te  one  having  the 
elder  legal  title.  IfaiUt  v.  McPherson,  18 
D.  216. 

Priority  between  purchasers  from  fraudu- 
lent grantor  and  fraudulent  grantee,  respect- 
ively, is  with  him  who  first  records  his  deed. 
L4dpard  v,  BtOler,  37  D.  379. 

Deed  first  recorded  prevails  over  an  elder 
deed  subsequently  recorded,  whether  it  be  a 
deed  of  release  and  qnitelaim  or  of  bargain 
and  Side,  where  it  appears  to  have  been  the 
intention  in  both  deeds  to  convey  the  same 
land.     MeOoTmel  v.  Beed,  38  D.  124. 

A  recorded  deed  which  does  not  necee- 
•arily  embrace  the  land  previously  oon- 
Vijed.  b«t  whiek  shows  by  'ito  terms  that 


it  was  not  intended  to  embrace  it,  will  no^ 
be  construed  to  include  such  land  as  against 
the  prior  grantee,  kbough  the  latter's  deed 
is  not  recorded;  as  where  one  takes  and 
records  a  deed  of  release  of  all  the  "  right, 
title,  and  interest "  of  the  grantor  in  a  cer- 
tain tract  of  land  of  which  a  part  has  pre- 
viously been  conveyed  to  another  by  a  deed 
unrecorded,  and  subsequently,  and  after  the 
recording  of  the  prior  grantee's  deed,  takes 
a  deed  of  bargain  and  sale  confirming  and 
explaining  the  deed  of  release  to  mean  that 
it  was  intended  to  convey  all  the  interest 
that  the  grantor  "  then  had  in  and  to  said 
land."    76. 

A  subsequent  grantee  cannot  disputo  a 
prior  grantee's  deed  for  his  failure  to  record 
it  within  the  time  prescribed  by  stetuto, 
where  his  own  deed  has  not  been  recorded 
within  the  stetotorv  time;  and  the  prior 
purchaser  tekes  the  better  title  if  his  deed  ia 
first  recorded.  Draper  v.  Bryeon,  57  D.  257. 
A  previous  conveyance  rej^istored  in  the 
interval  between  an  execution  sale  and  a 
conveyance  by  the  sheriff  supersedes  the 
sheriff's  deed,  even  though  it  was  not  regis- 
tered within  the  time  prescribed  by  the 
resistrr  ad    Leger  v.  Doylie,  70  D.  240. 

Deeds  take  precedence,  not  according  to 
priority  of  record,  but  according  to  priority 
of  filing  and  deposit  for  record  in  the  piopei 
office.    Jphneon  v.  Burden,  04  D.  436. 

A  eonveysace  of  land,  executed  by  the 
owner  in  his  rightful  name,  though  such 
name  be  different  from  that  in  which  he 
acquired  it^  will,  if  duly  recorded,  operate 
as  constructive  notice  of  the  sale  and  transfer 
of  the  title,  and  will  teke  precedence  of  any 
snbsequenUy  recorded  deed  to  the  same 
land,  executed  in  the  name  by  which  it  was 
acquired.    FaUan  v.  Kehoe,  99  D.  347. 

Where  a  person  conveyed  land  by  a  deed, 
which  was  not  recorded,  and  his  heir,  after 
his  death,  conveyed  the  same  land  by  a  war- 
ranty deed,  which  was  duly  recorded,  to  an 
innocent  purchaser  for  vuue,  —  held,  that 
the  recorded  deed  from  the  heir  operated 
to  divest  the  title  of  the  grantee  in  the  un- 
recorded deed  from  the  ancestor.  Young' 
blood  V.  Vasime,  2  R.  509. 
A  recorded  unrestricted  quitclaim  tekes 

Srecedence  of  a  prior  unrecorded  warranty 
eed  of  the  same  premises  by  the  same 
grantor.  Brown  v.  Banner  Coal  and  Oil  Co,, 
27  R.  105;  Fox  v.  HaU,  41  R.  316;  CuOer  v. 
Jamea,  54  R.  603.'' 

68.  Validity  of  the  registration,  f  — 
1.  In  generoL  — The  recording  of  an  absolute 
deed,  when  intended  as  a  mortgage,  must  be 
in  the  book  of  mortgages,  or  it  will  not  im- 
part notice.  Jamea  v.  Morey^  14  D.  475| 
Ortnutone  v.  Carter,  24  D.  230. 


*  Quitclaim  deed,  efTect'ot,  on  prior  unrecorded 
deed,  see  note,  26  D.  164, 165. 

t  Defective  registration  of  deeds,  see  noiss,  • 
P.4NM66:  fl  D.  10&-U0L 
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Where  a  certified  copy  of  a  deed,  and  not 
the  original,  i»  recorded,  the  registry  is  de- 
fective; bat  a  court  of  equity  has  power  to 
remedy  such  defect.  BUglU  ▼.  Banti,  17  D. 
13«. 

The  record  of  a  deed  will  not  import  notice 
to  subsequent  purchasers  or  creditors,  where 
it  has  been  made  by  the  officer  intrusted 
with  the  duty  of  recording  deeds,  on  the 
back  leaf  of  a  book  which  had  been  filled  by 
the  records  of  ^rior  deeds,  for  twelve  years 
past,  and  had  smce  that  time  ceased  to  be 
used  for  recording  purposes,  and  where, 
moreover,  the  names  of  the  parties  to  the 
deed  were  not  entered  in  the  index  to  the 
records.    Sanoyer  ▼.  Adanu,  30  D.  459. 

Such  record  imports  no  notice,  if  in  it  ap- 
pear defects,  whicb,  had  they  been  contained 
in  the  original,  would  have  made  it  void.  lb. 

Marginal  notes  of  a  recorder  appended  to 
the  record  of  a  deed  cannot  affect  its  valid- 
ity, nor  are  they  proof  of  the  facts  set  forth 
therein.  Doe  v.  Duga$i,  31  D.  432. 

Omission  of  register  to  note  the  time  of 
delivery  of  a  deed  for  registration  does  not 
invalidate  the  registration,  atthouffh  the  law 
requires  the  register  to  make  an  indorsement 
thereof  on  the  deed.  MeU9  t.  Briffhi^  32  D. 
683. 

A  deed  recorded  in  the  minutes  of  the 
eourt,  in  the  course  of  proceedings  instituted 
to  establish  the  same,  is  not  a  registration 
contemplated  by  the  law.  Beoerhi  ▼.  Burhe, 
64  D.  361. 

Lodgment  of  a  deed  with  the  town  derk, 
with  instructions  to  record  it,  and  his  cer- 
tificate that  it  was  so  left,  are  a  sufficieut 
record  of  the  deed  to  charse  subsequent 
purchasers  and  creditors  with  constructive 
notice  of  its  existence  and  execution,  and 
such  deed  gives  to  the  grantee  that  priority 
of  title  that  must  prevail  against  a  subse- 
quent mortgagee.  Biffdow  t*  Topl\f,  60  D. 
264. 

A  record  in  which  the  description  of  the 
land  conveyed  is  omitted  does  not  impart 
constructive  notice  to  a  subsequent  pur- 
chaser in  good  faith  without  actual  notice 
of  the  eonveyance.  Ohaimberlain  v.  BeU,  68 
D.  260. 

Interlineation  in  the  record,  made  after  the 
deed  is  recorded,  can  impart  notice  only  from 
the  time  it  was  made,  and  .can  in  no  way 
impair  or  defeat  a  title  previously  acquired. 
lb. 

The  record  of  a  quitclaim  deed  is  suffi- 
eient,  and  operates  as  notice  when  such  deed 
Is  recorded  in  the  "book  of  mortgages," 
the  evidence  not  showing  whether  that  book 
was  used  for  recording  mortgages  only,  or 
whether  it  was  used  to  record  both  absolute 
deeds  and  mortga^res,  and  the  statute  not 
requiring  separate  bqoks  for  these  different 
instruments.    Switzer  v.  KnctpjM,  74  D.  375. 

The  statute  of  registration  does  not  con- 
template registration  of  impression  of  public 


seaL  If  it  be  stated  on  the  face  of  tfas 
record  that  it  was  made  under  the  official 
seal  of  the  officer,  it  will .  be  good,  though  a 
copy  of  the  impression  of  the  official  seal 
does  not  appear  on  it.  Origin  ▼.  ShefM^  77 
D.  646. 

A  deed  does  not  operate  aa  constructive 
notice,  though  acknowledged  and  left  in  the 
proper  office  for  registration,  if  the  tax 
thereon  has  not  been  paid,  where  the  statute 

{>rovides  that  no  deed  shall  be  held  to  be 
e^lly  lodged  for  record  nntil  the  tax  be* 
paid  thereon;  and  the  grantee  liaa,   aa  to 
creditors  and  purchaser*,  only  an  eqnitahie 
title.     PWUtp^  v.  Clari,  83  D.  471. 

A  map  recorded  in  the  reoorder's  office^  im 
pencil,  IS  not  recorded  within  tfie  spirit  aad 
meaning  of  the  reoordiag  aot  CaldweU  ▼. 
C7en<er,89  D.  131. 

The  statnte  required  deeds  to  be  witnewsA 
before  they  were  recordable:  the  record  of  a 
mortgage  m  the  registry  failed  to  aliow  any 
attestation,  though  the  mortgage  itaelf  was 
in  fact  duly  witnessed,  and  the  attaatatiaA 
was  omitted  from  the  record  by  mistake. 
Hefdt  that  a  subseauent  pnrehassr  of  the 
land  was  not  affected  by  nc^ce  of  tiio  oiort- 
gase.     Pringle  v.  Dutm,  19  R.  772. 

under  the  reoording  aet,  the  certificate  of 
acknowledgment  is  a  necessary  part  of  the 
record,  and  if  omitted,  the  record  will  not 
operate  as  notice  of  such  conveyanco  to  sub- 
sequent purchasers  from  the  administrater 
of  the  former  grantor.  Tamlcr  ▼.  Harrimmf 
26  R.  304. 

A  grantee  of  lands  is  not  diargeable  with 
an  error  of  the  derk  in  recording  tiio  deed, 
to  the  injury  of  a  subsequent  purchaser. 
Mangold  v.  BarUno,  48  R.  84. 

2.  The  indeat  to  the  reeord,  — >  An  index  es- 
try  of  a  deed  describing  land  conveyed  as  in 
a  oifferent  section,  township,  and  range  from 
those  of  the  deed,  and  oontaininp^  the  words 
"for  description,  see  record, "  u  not  cob* 
structive  notice  of  snch  deed  to  sabsoqiieat 
purchaser.    Breed  v.  Contejf,  81  D.  485. 

An  index  of  a  recorded  instrument  will  hold 
a  subsequent  purchaser  to  notice  thereof,  if 
enough  is  disclosed  by  the  index  to  pet  a 
careful  or  prudent  examiner  upon  inquiry, 
and  if  upon  such  inquiry  the  instrument 
would  have  been  found,  /mms  ▼.  Bwtahm% 
83  D.  412. 

An  index  of  a  recorded  mortgage  is  seff- 
oient  to  put  a  subsequent  purchaser  ewm 
inquiry,  where  a  mortgage  oi  land,  standiag 
in  the  name  of  a  married  woman,  was  exe- 
cuted by  both  husband  and  wife,  but  indexed 
in  the  name  of  the  husband  atone  as  tbe 
mortffagor.    Pk 

A  aeed  reffularly  acknowledged  or  proved, 
and  recorded  in  the  proper  book,  and  indexed 
in  the  separate  index  appropriated  to  the 
book,  but  not  in  the  genenl  index  of  all  the 
deed-books,  is  not  defectively  recorded,  in 
the  absence  of  »  statnte  rsqeinng  the  «^ 
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eonler  to  keep  a  general  index.  Sdiell  v. 
Stein,  18R.  416. 

The  statute  required  the  register  of  deeds 
to  keep  an  index,  and  to  enter  therein  every 
instrument  received  for  record,  and  declared 
that  the  instrument  "shall  be  considered 
as  recorded  at  the  time  so  noted."  Held, 
that  where  the  instrument  as  recorded  in 
full  appeared  defective  in  some  material 
parts  not  supplied  by  the  index,  the  latter 
did  not  operate  as  constructive  notice. 
Pringle  v.  Dunn,  19  R  772. 

A  deed  filed  for  record  in  a  recorder's 
office,  and  recorded,  is  notice  to  subsequent 
purchasers,  notwithstanding  the  failure  of 
the  officer  to  index  it.  Bi3u>p  v.  Schneider, 
2  R.  633;  Chatham  v.  Bradford,  15  R.  692; 
SeheU  v.  Stein,  18  R.  416;  Stockwell  v.  Me- 
Eenry,  52  R.  475. 

If  a  subsequent  purchaser  has  been  mis- 
led to  his  injury  by  the  recorder's  neglect  to 
make  an  index,  his  remedy  must  be  aeainst 
the  recorder.  Orten  v.  Oarrington,  91  D. 
103. 

54.  Proof  of  registration  —Access  to 
records. — The  town  clerks  certificate  of 
the  record  of  a  deed  is  not  conclusive,  and  is 
subject,  in  Vermont,  to  impeachment  by 
parol  testimony;  but  the  certificates  of  re- 
corders of  deedis  are  governed  mainly  by 
special  statutes  of  the  rarious  states,  and  the 
rule  must  of  course  vary  as  the  statutes  do. 
Johnson  v.  Burden,  94  D.  436. 

Right  of  access  to  public  records  is  im- 
plied where  legislative  authority  is  given  to 
index  them.  Finckney  v.  Henegan,  49  D. 
592. 

By  statute  all  books  kept  by  any  public 
officer  were  subject  to  the  inspection  of  all 
citizens;  and  when  the  officer's  aid  was  re- 
quired on  such  inspection,  he  was  entitled  to 
a  fee.  Held,  that  no  one  was  entitled  with- 
out payment  to  examine  the  public  record  of 
deects  to  make  abstracts  of  such  records  for 
publication.    Buck  t.  CoUina,  21  R.  236. 

One  has  no  right  to  copy  public  records  for 
the  purpose  of  compiling  abstract-books  for 
sale  for  private  emofumenl  Webber  t.  Town' 
ley.  38  R.  213. 

55.  Bights  of  purchasers  under  re- 
cording acts.  —  1.  Design  of  the  recording 
<MCta.  — The  object  of  the  recording  act  was 
to  protect  a  subsequent  bona  fide  purchaser 
against  a  previous  conveyance  of  the  legal 
estate.  Orimstone  v.  Carter,  24  D.  230;  Co- 
lumbia Bank  v.  Jaeobe,  81  D.  792. 

Its  design  is  to  give  constructive  notice  of 
the  facts  that  appear  upon  the  face  of  the 
record.  And  this  act  is  to  be  strictly  con- 
strued.    Chamberlain  v.  Bell,  68  D.  260. 

All  conveyances  in  chain  of  title  from  for- 
mer owner  need  not  be  recorded  in  order  to 
protect  a  bona  fide  purchaser  whose  deed  is 
first  recorded  against  prior  unrecorded  con- 
veyances from  such  owner.  Wood  v.  Cha/pin, 
67  D.  62. 


2.  Wito  is  a  bona  fide  furchfmer,* — To 
make  the  plea  of  a  bona  fide  purchase  with- 
out notice  available,  the  want  of  notice  must 
be  denied  positively,  and  the  person  pleading 
it  must  have  completed  his  purchase  by  pay- 
ing all  the  consideration,  and  receiving  his 
conveyance;  snd  if,  before  either  of  these 
events,  he  had  received  such  information  as 
would  put  a  prudent  man  upon  inquiry,  his 
plea  must  fait  NatUz  v.  JdcPlierson,  18  D. 
216. 

To  constitute  a  bona  fide  purchaser  who 
will  be  protected  against  an  equitable  or  lecal 
title,  of  which  he  had  no  notice,  it  must  oe 
proved,  independently  of  the  recital  in  the 
deed,  that  the  consideration  was  paid  before 
receiving  notice,  and  it  is  not  enough  to  show 
that  it  was  secured  to  be  paid  by  mortgage 
or  otherwise.  Union  Canal  Co.  v.  Young,  30 
D.  212;  Brown  v.  Welch,  68  D.  549;  Blanck- 
ard  V.  Tyier,  86  D.  67. 

So,  also,  the  mere  receiving  of  a  convey- 
ance in  payment  of  a  pre-existing  debt  is 
not  enougn.      Wood  v.  Chapin,  67  D.  62. 

The  words  "subsequent  purchaser  for 
valuable  consideration,"  when  used  in  a 
statute,  mean  a  subsequent  bona  Ade  pur- 
chaser for  valuable  consideration.  Van  Hen»- 
eelaer  v.  Clark,  31 D.  280. 

A  grantee  in  a  deed  taken  for  a  prior  debt 
is  not  deemed  a  bona  fide  purchaser  entitled 
to  protection  against  trusts  of  which  he  had 
no  notice;  but  it  is  otherwise  if  he  releases  a 
valid  security  for  such  prior  debt,  and  cannot 
be  replaced  in  bis  former  situation  as  to  b» 
curity.    Padgett  v.  Lawrence,  40  D.  232. 

A  purchaser  of  land  under  a  judicial  pro- 
ceeding instituted  by  himself  for  the  recov- 
ery of  nis  debt  is  a  bona  fide  purchaser  for  a 
valuable  consideration,  within  the  record- 
ing acts,  though  the  whole  purchase  price  is 
applied  upon  the  debt,  and  no  new  consid- 
eration is  paid  except  the  expenses  of  the 
proceedings.    Wood  v.  Chapin,  67  D.  62. 

The  defense  of  bona  fide  ^urch&Ber  can  only 
be  made  available  by  the  purchaser  himself 
or  those  claiming  througn  or  under  him. 
Blanchard  v.  Tyler,  86  D.  57. 

Only  such  creditors  as  have  secured  some 
character  of  lien  upon  land  before  notice  of 
an  unrecorded  deed  are  within  the  registra- 
tion law  protecting  "all  subsequent  pur- 
chasers and  creditors."  Ay  ere  v.  Dnprey,  86 
D.  667. 

One  who  takes  under  a  quitclaim  deed  is 
not  protected  as  a  bona  fide,  subsequent  pur- 
chaser under  the  recording  acts.  Tfioin  v. 
Newnom^  53  R.  747;  Rodgere  v.  BurcJiard,  7 
R.  283.  Yet  the  mere  absence  of  a  covenant 
of  warranty  does  not  constitute  a  deed  a 
quitclaim.     Taylor  v.  Harrison,  26  R.  30i. 

3.  When  diargeable  with  notice  from  record. 
—  A  deed  or  other  instrument  defectively 
acknowledged  is  not  constructive  notice  to  a 

*  See  also  Vxndob  and  Pubchasxb.  86-40. 
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bona  Me  purchaser,  ffeister  ▼.  Fortner,  4 
D.  417;  Simon  v.  Brouniy  2  D.  368. 

A  deed  or  mortgage  recorded  without  au- 
thority or  irregularly  is  not  constructive  no- 
tice. Biy  ▼.  WilaxB,  91  D.  436;  Rmhin  v. 
ShUlds,  56  D.  436. 

Two  conveyances  from  the  same  grantor 
being  on  record  for  the  same  land,  all  pur- 
chasers are  chargeable  with  constructive 
notice  of  each  deed  from  the  time  that  it  is 
filed  for  record.  Therefore,  one  who,  after 
both  deeds  are  rcorded,  acquires  title  under 
the  second  deed,  though  it  be  first  re- 
corded, is  not  protected  from  a  prior  deed, 
unless  the  grantee  in  the  second  deed  had  no 
actual  notice  of  the  first.  Vcm  Rensselaer  v. 
Cli.%  31  D.  280. 

The  record  of  a  conveyance  is  only  notice 
to  after  purchasers  under  the  same  grantor. 
Roberts  v.  Bourne,  39  D.  614. 

The  record  of  a  deed  is  notice  only  of  what 
appears  on  its  face  or  to  which  it  naturally 
points,  and  therefore  is  not  notice  to  a 
purchaser  from  an  occupant  of  the  land  of 
a  verbal  agreement  by  the  latter  to  hold  as 
tenant  to  the  grantee  in  such  deed,  or  those 
claiming  under  him.  Dikeman  v.  Parrish,  47 
D.  455. 

A  purchaser  of  real  estate  is  not  charge- 
able with  constructive  notice  of  prior  equities 
which  are  disclosed  in  a  deed  duly  re- 
corded from  the  executor  to  the  person  from 
whose  heirs  he  purchases.  Blake  t.  OraJianif 
67  D.  360. 

The  Kansas  statute  of  1864  concerning 
burned  records  of  Douglas  county  does  not 
apply  to  case  where  the  right  of  action  was 
barred  at  the  time  the  records  were  de- 
stroyed.    Searle  v.  Adams,  89  D.  598. 

The  record  of  a  quitclaim  deed  of  land 
executed  by  wife  of  nolder  of  record  title, 
not  containing  anything  to  show  that  she  in 
ruch  wife,  is  constructive  notice  only  to  the 
extent  of  the  title  conveyed,  which,  at  most, 
is  the  wife's  contingent  right  of  dower.  Ely 
▼.  Wilcox,  91  D.  436. 

A  deed  to  a  prior  grantee,  made  and  re- 
corded after  a  deed  to  a  subsequent  fraud- 
ulent grantee,  but  before  a  sale  by  the  latter, 
is  not  constructive  notice  to  a  purchaser  from 
the  second  and  fraudulent  grantee,  of  any 
equities  which  the  first  and  prior  grantee 
may  have  affainst  the  second  and  fraudulent 
grantee,     /o. 

66.  Effect  of  notice  of  unrecorded 
deed. — 1.  The  general  rule.^  A  deed  of  con- 
veyance, though  not  acknowledged  or  regis- 
tered, will  be  good  against  a  second  pur- 
chaser with  notice,  and  this  notice  may  be 
either  express  or  implied.  Farnsioorik  v. 
Childs,  3  D.  249;  Newman  v.  Chapman,  14 
U  766;  McMechan  t.  Oriffing,  15  D.  198; 
Van  Rensselaer  v.  Clark,  31  D.  280;  Drai>er 
V.  Bryson,  57  D.  257;  AUen  ^.  McCaUa,  90 
D.  56. 

Where  a  subsequent  purchaser,  whose  deed 


is  registered  at  the  time  of  his  porchase,  ha 
notice,  at  the  time,  of  a  prior  unregist««d 
deed,  his  deed  will  be  postponed  to  racfa 
deed,  and  a  purchase  so  made  will  be  deemed 
fraudulent,  the  question  of  notice  and  fraad 
in  such  case  being  cognixable  in  law  as  in 
equity.    Jackson  t.  Burgoti,  6  D.  349. 

Notice  of  an  unrecorded  deed  binds  a  pur- 
chaser to  the  same  extent  as  a  registry 
thereof;  for  the  taking  of  a  legal  estate  after 
notice  of  a  prior  right  makes  a  mala  JUit 
purchaser.  JIcMec/ian  v.  Oriffing,  15  D.  198; 
AfcConnel  v.  Reed,  38  D.  124;  Morrison  t. 
Kelly,  74  D.  169. 

Express  notice  must  be  shown  by  clear 
and  unequivocal  proof.  McMedian  t.  Ortf- 
fing,  15  D,  198. 

Whatever  would,  in  equity,  charge  ODa 
with  notice  of  prior  equitable  rights  of 
another,  so  as  to  render  him  not  a  bona  Jidrn 
purchaser,  will  be  sufficient  at  law  to  give 
notice  of  legal  rights  acquired  under  an  an- 
registered  deed,  to  a  subsequent  purchaser 
fir»t  recording  his  conveyance.  TvUie  ▼• 
Jarhson,  21  D.  306. 

Notice  sufficient  to  put  a  subsequent  pur- 
chaser on  inquiry  as  to  the  existence  of  a 
prior  unrecorded  deed,  and  to  lead  him  to  a 
knowledge  of  the  fact,  is  enough.  JfeConnel 
V.  Reed,  38  D.  124;  Morrison  v.  KeUy,  74  D. 
109. 

The  ground  upon  which  the  bolder  of  an 
unrecorded  conveyance  is  permitted  to  pre- 
vail over  a  subsequent  purchaser  who  has 
recorded  his  conveyance  according  to  statute 
is,  that  it  would  be  fraudulent  in  him  to 
take  and  register  a  conveyance  to  the  preju- 
dice of  the  known  title  of  another.  Smith  ▼. 
Yufe,  89  p.  167. 

Notice  is  actual,  if  purchaser  either  knows 
of  existence  of  adverse  claim,  or  is  conscious 
of  having  the  means  of  knowledge,  and  does 
not  use  them,  whether  his  knowledge  results 
from  a  direct  communication  or  is  gathered 
from  facts  and  circumstances.  Allen  t.  Ale- 
CalUi,  96  D.  56. 

2.  Scope  and  extent  <if  the  rule.  —  A  cred- 
itor having  actual  knowledge  of  a  previous 
unregistered  conveyance  of  land  by  his 
debtor,  for  a  valuable  consideration,  cannot, 
by  an  attachment  and  levy,  obtain  a  title 
thereto  against  the  grantee.  Frkst  w.  Riee^ 
11  D.  156.  But  knowledge  of  an  intent  to 
convey  will  not  produce  this  results  Cicaik- 
ing  V.  Burd,  16  D.  335. 

A  purchaser  at  a  sheriff's  sale  who  took 
with  notice  of  a  prior  unrecorded  deed  is 
postponed  to  the  prior  purchaser,  under  the 
Missouri  act  of  1817.  Draper  v.  Bry^on,  69 
D.  483. 

Notice  by  a  cestui  que  trust  that  he  is  the 
owner  of  land  is  sufficient  notice  to  a  sub- 
sequent purchaser  of  the  unrecorded  troafe 
deed.     Morrison  v.  Kelly,  74  D.  169. 

Proof  of  notice  of  an  unrecorded  deed 
must  be  established  Ufce  any  other  tmeL    I^ 
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When  a  sabsequent  purchaaer  whose  deed 
ia  recorded  had  notice  at  the  time  of  his  pnr- 
chaae  of  some  kind  of  a  prior  oonveyauoe 
from  hiB  grantor,  even  if  he  did  not  know 
what  kind  of  a  oonveyanoe  it  was,  whether 
of  an  estate  for  years  or  in  fee-simple,  he 
cannot  claim  as  an  innocent  purchaser. 
GaUand  v.  Jaehnan,  85  D.  172. 

3.  Effeci  (if  posaeuum  under  unrecorded 
deed.  —  Possession  ia  constructive  notice  to 
a  subsequent  purchaser  of  the  possessor's 
righto.  TtiUU  v.  Jackeon,  21  D.  306;  Parke 
▼.  Jackson,  26  D.  656;  WyaU  v.  Ektm,  68  D. 
618. 

Possession  will  put  a  subsequent  purchaser 
upon  inquiry  as  to  the  title  ox  him  m  posses- 
sion. Van  Amrmge  v.  NorUmf  34  D.  517; 
Mo(fre  T.  Fiermm,  71  D.  409;  Smiih  v.  Yule, 
89  D.  167. 

Possession,  open  and  risible,  is  notice  to  a 
subsequent  purchaser  of  a  prior  unrecorded 
deed  held  by  the  occupant  Mon-uton  v. 
Kelly,  74  D.  169;  McLaughlin  v.  Slteplierd, 
62  D.  646;  Suiian  t.  Jervie,  99  D.  631. 

Possession  under  an  unrecorded  deed,  if 
open  and  notorious,  is  generally  sufficient  to 
raise  a  presumption  of  notice;  but  the  change 
of  possession  must  be  visible.  •  If  one  who  is 
the  owner  and  in  possession  of  a  part  of  a  lot 
of  land  purchase  the  residue  (there  beiog  no 
partition  fence),  and  do  nothing  after  the  pur- 
chase  but  repair  the  fence  around  the  lot, 
depasture  cattle  in  it^  sell  some  trees,  and 
remove  an  old  hovel,  these  facto  are  insuffi- 
cient  to  charge  a  subsequent  purchaser  with 
notice.     McMeehan  v.  Onffing,  15  D.  198. 

Possession,  to  be  equivalent  to  registra- 
tion, or  to  amount  to  actual  notice,  or  rea- 
sonable information  of  the  claim  of  the  party 
in  possession,  must  be  open  and  visible,  or 
at  least  must  not  be  of  such  character  as  is 
calculated  to  deceive  the  public.  Blankenship 
V.  Douglas,  82  D.  608;  Smiih  r.  Yuie,  89  D. 
167. 

Where  a  bonajide  purchaser  of  land  entors 
under  his  deed,  and  continues  in  open  pos- 
session, a  second  purchaser  cannot  take  ad- 
vantage of  a  neglect  to  register  his  deed  by 
the  first  purchaser.    Davis  v.  BlunC,  4  D.  168. 

Implied  notice  of  an  unrecorded  deed 
arises  when  an  entry  is  made  under  the  deed 
and  is  succeeded  by  visible  improvement  of 
the  laud,  and  taking  the  profito  thereof. 
McJIfedtan  v.  OHfing,  16  D.  198;  McConnel 
T.  Reed,  38  D.  124. 

Possession  of  itself  is  not  notice,  actual  or 
constructive,  of  an  unrecorded  instrument 
affecting  real  estate,  under  the  Missouri  stat- 
ute of  conveyances  providing  that  such  an 
instrument  is  not  valid  except  between  the 
parties  thereto,  and  such  as  have  actual  no- 
tice thereof,  until  it  is  recorded.  Beaiie  v. 
Butler,  <>4  D.  234.  But  such  possession  and 
apparent  otvnership  are  facto  from  which  a 
Tury  will  be  warranted  in  inferring  actual 
notice.    Vaughn  v.  Tracy,  69  B.  471. 


Possession  by  a  mortgagor's  tenant  is  not 
notice  to  purchaser  of  unrecorded  agreement 
between  toe  mortgagor  and  mortgagee,  post* 
poning  the  sale  under  the  mortgage,  even  if 
possession  is  notice  at  alL  Beatie  v.  Butler, 
64  D.  234. 

Where  a  jnnior  deed  is  recorded,  but  the 
senior  one  is  not,  possession  under  the  latter 
is  a  fact  admissible  in  evidence  against  one 
claiming  ander  the  former  deed  to  show  that 
he  had  notice  of  the  latter  when  he  took  the 
junior  deed.      Wyati  v.  JSlam,  68  D.  618. 

Knowledge  by  a  subsec^uent  purchaser 
that  a  person  is  in  possession  as  tenant  at 
sufferance  of  his  venaor,  is  not  sufficient  to 
charge  such  purchaser  with  aotnal  notice  of 
a  prior  purchase  by  such  tenant.  Vaughn 
V.  Tracy,  69  D.  471. 

Possession  of  tenant  is  notice  to  subsequent 
purchaser  of  the  landlord's  unrecorded  deed; 
and  it  is  the  same  whether  the  possession  is 
acquired  from  the  owner  or  from  his  agents 
Morrison  v.  Kelly,  74  D.  169. 

Equity  will  give  effect  of  a  contract  to  eon* 
vey  to  a  deed,  where  payment  is  acknowl- 
edged, the  grantee  in  possession,  and  the 
instrument  acknowledged  and  recorded,  the 
possession  beins  sufficient  to  put  others  upon 
inquiry,  even  if  the  recording  be  of  no  avaiL 
SwiiBer  v.  Knapps,  74  D.  375. 

A  subsequent  purchaser  is  not  justly 
chargeable  with  fraud  in  failing  to  make  in- 
quiry for  a  prior  unrecorded*  conveyance, 
unless  there  is  some  fact  or  circumstance 
apparent  to  his  observation  calculated  to  ex- 
cite the  suspicion  of  a  prudent  man  dealing 
with  the  property  that  a  prior  conveyance 
had  been  made.  The  existence  of  such  a 
conveyance  would  not  be  suggested  by  the 
possession  of  a  third  person  while  the  vendor 
neld  the  title  of  record  and  was  in  the  appar- 
ent possession.     Smith  v.  Yule,  89  D.  167. 

The  doctrine  of  constructive  notice  implied 
from  possession  springs  from  the  apparent, 
not  the  true,  relation  that  the  person  in  pos- 
session bears  to  the  title.  It  proceeds  upon 
the  appearances  and  the  presumptions  arising 
therefrom.     lb. 

Where  apparent  possession  of  land  is  con- 
sistent witn  the  record  title,  it  is  not  the 
purchaser's  duty  to  make  any  inquiry  con- 
cerning the  title  beyond  what  the  records 
show.     lb. 

Where  land  sold  is  in  possession  of  the 
vendor  and  another  person  at  the  time  of 
sale,  and  the  record  title  is  in  the  vendor, 
there  is  no  presumption  of  title  out  of  the 
vendor,  and  the  purchaser  need  make  no  in- 
quiry of  the  other  person  as  to  his  right  or 
tille.     lb. 

Where  the  owner  of  a  lot  in  a  city  occu- 
pies part  of  a  house  on  the  same,  and  another 
person  occupies  the  remainder  of  the  house, 
and  while  this  occupation  of  both  continues, 
the  owner  conveys  to  such  other  person, 
whose  deed  is  not  recorded,  and  afterwards 
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oonvevs  to  a  third  person,  whose  deed  is  first 
recorded,  the  possession  of  the  one  having 
the  nnreoorded  deed  is  insufficient  to  give 
notice  to  the  sabseauent  parchaaer.    lb. 

The  purchaser  of  land  in  possession  of  a 
third  person  may  deal  with  it  on  the  pre- 
mmption  that  the  title  is  in  fact  as  disclosed 
by  the  record,  if  he  honestly  and  properiy 
appliet  for  information  to  the  one  in  posses- 
sion, as  to  his  rights,  and  is  willfully  refused; 
and  the  latter  will  be  estopped  from  setting 
up  an  unrecorded  instrument  to  the  injury 
of  him  to  whom  he  refused  the  information. 
Biley  t.  Quiyley,  99  D.  Sift. 

4.  BxeepHong  to  ih€  rule, — Where  a  second 
bona  fide  purchaser  had  read  a  prior  deed, 
but  the  grantee  had  neglected  for  two  years 
to  record  it,  and  had  permitted  the  grantor 
to  remain  in  the  open  possession  and  occupa- 
tion of  the  land,  the  first  purchaser  was  held 
not  entitled  to  relief  and  the  second  entitled 
to  claim  the  land.  Fammoorih  r.  ChiUs,  3 
D.  249. 

Notice  of  an  unrecorded  deed  after  attach- 
ment will  not  affect  the  attaching  creditor's 
ri^ts.     Oarler  ▼.  Champion,  21  D.  095. 

^roof  that  a  subsequent  purchaser  had  ac- 
tual notice  of  a  prior  unrecorded  deed  must 
be  clear  and  positive,  so  as  to  leave.no  rea- 
sonable doubt  that  the  takins  of  the  second 
conveyance  was  an  act  of  bad  faith  towards 
the  first  purchaser.  lioger$  ▼.  Wiiey^  66  D. 
491;  Smith  v.  Ttde,  89  D.  167. 

A  subsequent  purchaser  is  not  put  upon 
inquiry  as  to  the  existence  of  a  prior  nnre- 
oorded deed,  by  information  of  the  possible 
existence  of  such  a  deed,  when  from  the  same 
informant  he  learns  that  it  waa  to  be  canceled. 
Boaen  v.  Wiley,  56  D.  491. 

If  one  affected  with  notice  conveys  to  an- 
other without  notice,  the  latter  ia  as  much 
protected  as  if  no  notice  had  ever  existed. 
Jackion  v.  Owen,  6  D.  328;  TruU  r,  Bigehw, 
8  D.  144;  Wood  v.  Chapin,  67  D.  62;  Lee  v. 
Cato,  73  D.  746. 

But  where  a  grantee  takes  with  notice  of 
a  prior  unregistered  deed  and  conveys  to  an- 
other, who  takes  with  like  notice,  the  latter, 
as  well  as  the  former,  is  precluded  from  set- 
ting up  the  subsequent  deed  against  such 
prior  unregistered  deed.  Adame  r.  Cuddy. 
25  D.  330. 

A  purchaser  with  notice  of  a  prior  unre- 
corded deed  ia  protected  by  the  recording 
act  nevertheless,  if  he  purchased  from  one 
who  was  so  protected.  Wood  v.  Chopin,  67 
D.  62. 

Recording  of  a  deed  is  notice  to  the  pur- 
chaser, although  recorded  after  a  convey- 
ance to  the  grantor  of  such  purchaser,  if 
such  grantor  was  chargeable  with  notice 
when  he  himself  purchased.  Morriaon  r, 
KeUy,  74  D.  169. 

Inspection  of  a  deed  charges  a  party  with 
notice  of  those  facts  alone  which  its  coutents 
import.     Cooke  v.  Bremond,  86  D.  626. 


A  purchaser  of  land  is  not  affw^tiMi  witt 
constructive  notice  of  a  prior  unreeorded 
conveyance  by  the  mere  fact  that  be  was 
one  of  the  subscribing  witnaaaes  Uiarttflk 
Veti  v.  Michie,  31  R.  722. 

IIL  How  CoKSTRvnic 
1.  OeneraUy. 

67.  Interpreting^  the  instnunent  u 
&  whole.*  —  Deeds  are  to  be  conatraed 
most  strongly  against  grantor,  when  there 
is  any  uncertainty  or  ambiguity  in  the  terms 
thereof.  Dodge  v.  WaUey,  83  D.  61;  Badd 
V.  Brooke,  43  D.  321;  Bung  v.  Shnneberyer,  25 
D.  95;  CUy  qf  Alton  y.  lUinws  T.  Co.,  52  D.' 
479;  Pike  v.  Monroe,  58  D.  751;  Common' 
wealth  V.  Brie  etc.  B.  B.  Co.,  67  D.  471.  Bat 
this  rule  is  the  Uat  one  which  courts  apply, 
and  ought  never  to  be  resorted  to  so  long  as 
a  satisfactory  result  can  be  reached  by  other 
rules  of  analysis  and  constmctioa.  Flagg  v. 
Barnes,  94  D.  363. 

Construction  must  be  upon  the  view  amd 
comparison  of  the  whole  instrument,  snd 
with  an  endeavor  to  give  every  part  of  it 
meaning  and  effect.    lb. 

All  prior  negotiations  must  be  taken  as 
merged  in  the  deed,  the  conclusive  presump- 
tion oeing  that  the  whole  engagement  of  the 
parties,  and  the  extent  and  manner  of  it, 
were  reduced  to  writing.  Welie  ▼.  Jaekton 
Iron  Mfo.  Co.,  90  D.  575. 

If  a  deed  will  not  have  operation  in  one 
way,  it  may  operate  in  some  other  way;  and 
although  it  caunotroperate  as  a  bargam  and 
sale,  it  may  operate  as  a  feoffments  Chaity 
V.  WoOanM,  2  D.  530. 

If  a  conveyance  be  made  to  several,  with- 
out designating  the  manner  or  proportions  in 
which  £oy  are  to  take,  they  take  in  equal 
proportion,  and  if  one  of  them  dissents,  bis 
share  does  not  vest  in  the  others,  but  re- 
mains in  the  grantor.  Treadwell  v.  BnUdey, 
4D.  225. 

A  deed  mi^y,  in  its  operation,  be  made  to 
relate  back  to  the  time  of  the  eontrsct  for 
purchase,  so  far  as  affects  the  parties,  and 
for  the  furtherance  of  juatioe^  but  not  if 
affecting  the  rights  of  others.  Jackeon  v. 
Bard,  4  D.  267. 

Conveyances  of  city  lota  are  not  governed 
in  all  respects  by  the  same  principles  of  ooa- 
struction  as  are  applicable  to  grants  of  prop- 
erty in  the  country.  Lnringeton  r.  Mayor  if 
N.  r.,  22  D.  622. 

A  deed  untechnical,  ungrammatical,  and 
totally  at  variance  with  all  the  recngniaed 
rules  of  orthography  may  be  valid  if  there 
be  sufficient  words  to  declare  clearly  and 
legally  the  party's  meaning.  Cobb  v.  Hime, 
59  D.  559. 

To  create  a  covenant  to  stand  seised,  ae 

*  Construction  of  deeds,  geneiallr,  see  noi^ 
56  R.  824-SDO. 

Election  of  grantee,  where  deed  may  be  tskse 
in  dilSBrent  ways,  see  note,  60  1>.  6tf,  utlL 
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particolar  form  of  azpreiBaioii  is  neoemary, 
and  tiie  words  ''I  Also  place,  eta»  J.  H.  H. 
agent  of  the  hereafter-named  propertj,  to 
be  to  use  and  benefit  of  my  dauffhier  C.," 
are  sufficient,  and  the  statnte  will  pass  the 
legal  title  from  the  grantor.     lb. 

The  object  of  a  deed  is  to  pass  title,  and 
not  to  state  the  contract  between  parties, 
in  regard  to  the  terms  of  the  purchase  or 
mode  of  payment.  CoUim  t.  TiUou,  68  D. 
398. 

The  construction  of  a  deed  free  from  am- 
biguity is  for  the  court,  and  not  for  the  jury, 
but  the  court,  in  comstruiog  a  deed,  should 
look  at  the  circumstances  under  which  it  was 
matie,  for  the  purpose  of  arriving  at  the  in- 
tention of  the  parties.  C<w  ▼•  Fitedley,  75 
D.  584. 

58.  Oozuitruing  the  language.— 
Grammatical  Hense  of  words,  in  construing  a 
deeil,  need  not  be  adhered  to,  where  a  con- 
trary intent  is  apparent  from  the  whole  in- 
strument.    Jackson  V.  Topping,  19  D.  515. 

Words  are  to  be  taken  in  that  sense  in 
which  they  are  most  probably  nnderstood  by 
the  person  to  whom  they  are  addressed,  or, 
which  is  the  same  in  effect^  moat  stronffly 
against  the  party  using  them.  Ortenwooar, 
Lii/on,  48  D.  775. 

The  maker  of  a  deed  is  bonnd  to  know  its 
contents,  and  once  knowing  them,  he  is 
bound  to  remember  them  at  his  own  periL 
Almra  v.  Brannan,  68  D.  274. 

The  express  language  of  a  deed  eannot  be 
overruled  for  mere  matter  of  convenience  or 
taste.     FraU  ▼.  Woodward,  91  D.  573. 

69.  How  far  the  intent  controls. — 
1.  The  general  ruU.  — Deeds  are  to  be  inter- 
preted according  to  their  subject-matter, 
and  such  construction  given  to  them  as  will 
carry  out  the  intention  of  the  parties,  when 
it  is  legally  possible  to  do  so  consistently 
with  the  language  of  the  instruments. 
Schmitt  V.  Schmit^  88  D.  681;  Jackaon  v. 
MyerB,  3  D.  504;  Froti  v.  Spaulding,  31  D. 
150;  £udd  t.  Brooke,  43  D.  321;  Pike  v. 
Monroe,  58  D.  751;  Flagg  r.  Samea,  94  D. 
363. 

If  a  deed  may  operate  in  two  ways,  one  of 
which  is  consistent  with  the  intent  of  the 
parties,  and  the  other  repugnant  thereto,  it 
will  l)e  so  construed  as  to  give  effect  to  the 
intention  indicated  by  the  whole  instrument. 
Pike  V.  Monroe,  58  D.  751. 

If  it  appear  doubtful  from  the  face  of  an 
instrument  whether  the  person  executing  it 
intended  it  to  operate  as  a  deed  or  a  will,  it 
is  proper  to  ascertain  the  intention  of  such 
person,  not  only  from  its  contents,  but  also 
Irom  evidence  showing  how  such  person 
really  considered  it.  Bobertion  v.  Dunn,  5 
D.  525. 

A  mistake  in  the  course  or  distance  shall 
not  be  permitted  to  disappoint  the  intention 
of  the  parties,  if  such  intention  appears,  and 
the  means   of   correcting  the  mistake  are 
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famished  either  in  the  same  deed,  or  by  a 
referenoe  to  another  deed.  OtunpbeU  t.  Jkc' 
Arthur,  11  D.  738. 

Pai*te  of  a  deed  inconsistent  with  the 
manifest  intent  will  be  rejected.  Slaie  t. 
Traek,  27  D.  554;  Flaggr.  Scanee,  94  D.  363. 

A  deed  will  be  construed  ae  a  feoffment  or 
as  a  deed  of  bargain  and  sale,  ae  will  most 
effectually  acoomplish  the  grantor's  inten- 
tion, if  the  case  bis  one  where  his  intention 
is  to  prevail  against  the  striot  mles  of  inter- 
pretation.    Ware  t.  Bichardeom,  56  D.  762. 

A  conveyance  shall  operate  at  common 
law,  nnless  the  intention  of  the  parties  ap- 
pears to  the  contrary,  whenever  a  conveyance 
may  take  effect  either  at  common  law  or 
unaer  the  statute  of  usee.    76. 

To  determine  whether  an  instrument  is  to 
operate^  as  an  immediate  conveyance  or  only 
as  an  executory  contract,  the  court  will  look 
to  the  intention  of  the  parties,  and  this  is  to 
be  sought  for  in  every  part  of  the  contraeL 
SUwart  V.  Lang,  78  D.  414. 

An  instrument  shall  be  so  eonstmed  as  to 
pass  estate,  when  such  was  the  intention  of 
the  par^  executing  it.  Thia  is  the  modem 
rule.     Thomion  t.  if e^mfie,  79  D.  548. 

Although  an  instrument  is  not  calculated 
technically  to  execute  the  intention  of 
grantor  to  convey  and  of  the  grantee  to 
take,  yet  it  should  be  made  to  operate  in 
some  other  way  to  effect  such  purpose,  where 
it  is  apparent  that  enoh  intention  existed. 
/6. 

General  intent  of  a  deed  is  not  to  be  con- 
trolled by  the  mere  order  of  words  used. 
Flagg  v.  iamee,  94  D.  363. 

Repugnant  words  must  yield  to  purpose  of 
the  grant,  where  such  purpose  ii  clearly  as- 
certained from  the  premises  of  the  deed, 
though  such  words  stand  first  in  the  grants 
lb. 

A  deed  in  this  case  was  construed  to  have 
effect  according  to  its  intent,  though  in  the 
premises  or  granting  part  of  the  deed  the 
terms  of  the  description,  both  in  respect  to 
the  subject  of  the  grant  and  to  the  estate 
conveyed,  were  repugnant  and  contradio- 
tory;  as  the  plain  intent  of  the  deed  was  to 
convey  an  estate  for  life.     76. 

2.    lu  UmUs  and  exceptions.  —  Actual  in- 
tention contrary  to  the  legal  effect  of  a  deed, 
though  apparent  from  that  instrument  it- 
self, will  not  effect  the  operation  thereof. . 
Bileman  v.  Botulaugh,  53  D.  474. 

Intention  of  the  parties  cannot  take  the 
place  of  a  call  in  a  deed  which  is  nnambig- 
nous,  although  the  call  was  in  fact  not 
intended  by  uie  partiea  McAjferty  t.  Con- 
over,  70  D.  57. 

Effect  will  be  given  to  intention  of  parties, 
in  respect  to  calu  in  a  deed,  only  where  the 
words  of  description  they  employ  will  admit 
of  it,  and  are  not  inconsistent  with  the  in- 
tention proved;  further  than  this  a  court  of 
law  cannot  ga     ib* 
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Where  the  terms  of  a  deed  are  plain  and 
nnambiguoas  the  coart  should  limit  its  in- 
quiry to  what  the  words  of  the  deed  express, 
without  regard  to  any  intention  independent 
of  the  worda.  Donahue  t.  MeNulty,  85  D. 
78. 

Evidence  of  the  actual  intention  of  parties 
or  of  the  surveyor  is  not  admissible  to  affect 
the  construction  of  a  deed.  WelU  ▼.  Jack- 
ton  Iron  Mfg.  Co.,  90  D.  676. 

60.  Resorting  to  extriiuiic  •▼idence. 
—  The  construction  of  a  deed  cannot  be  in- 
fluenced by  anything  in  a  will  preceding  it, 
which,  being  inoperative  till  testator's  death, 
is  no  evidence  of  immediate  intention,  though 
it  might  bear  on  the  result.  HUeman  ▼. 
Bowlau</h,  63  D.  474. 

Parol  negotiations  made  either  at  or  before 
making  of  a  deed  are  merged  therein,  and 
cannot  be  allowed  to  alter  or  modify  its 
legal  effect.  MilUm  t.  WatimM,  60  D.  481. 
So  held  of  a  yerbal  agreement,  contempo- 
raneous with  execution  of  a  deed  and  notes 
and  mortgage,  on  consummation  of  a  sale  of 
land,  that  if  the  land,  on  being  surveyed  by 
the  grantee,  fell  short  of  the  quantity  which 
the  grantor  said  he  would  warrant,  a  sum 
proportioned  to  such  deficiency  should  be 
indorsed  on  the  mortgage.  Martin  v.  Hamr 
lin,  100  D.  181. 

An  utterly  void  agreement  by  one  person 
to  convey  certain  land  to  another,  or  his 
heirs,  may  be  made  use  of  to  ascertain  the 
intention  of  the  former,  who  has  made  a  deed 
of  such  land  to  such  heirs,  and  to  show  that 
the  land  was  conveyed  to  them  as  such  heirs 
of  deceased;  that  it  was  property  of  his 
estate,  and  liable  for  the  payment  of  his 
debts.     8oye  v.  McCaUister,  67  D.  689. 

Whether  a  writing  is  an  executed  conyey- 
ance  or  only  executory  depends  on  the  inten- 
tion of  the  parties,  as  collected  from  the 
instrument  itself;  where  it  is  doubtful  upon 
its  face,  light  may  be  shed  upon  it  by  the  at- 
tending circumstances.  Bortt  t.  Bor%  86  D. 
603. 

61.  Beading  several  instnunents 
together.  — Two  deeds  executed  and  deliv- 
ered on  the  same  day  by  the  same  grantor  to 
different  grantees,  one  conveying  one  parcel 
of  land  with  an  easement  in  another,  and  the 
other  deed  conveying  the  latter  parcel,  but 
reserving  the  easement,  are  to  be  construed 
together.  Knight  v.  Dyer,  99  D.  765;  Moore 
V.  FUtcher,  33  D.  633. 

Where  a  mother  conveyed  to  her  two  sons 
in  fee,  and  took  back  an  agreement  under 
seal  from  one  of  them,  of  the  same  date,  de- 
claring the  intention  of  the  parties  to  be 
that  the  grantor  should  hold  the  property 
and  its  rents  and  profits  for  life,  and  cove- 
nanting to  al)tde  by  such  agreement,  the 
deed  and  agreement  were  construed  as  one 
contract,  giving  the  grantor  a  life  estate, 
with  remainder  in  foe  to  the  grantees.  Jack- 
ton  T.  McKennif,  JO  D.  690. 


The  defeasance  above  mentioned  being 
part  of  the  deed,  such  deed  beiui|  loundedon 
a  pecuniary  ooosideration,  is  Tsud  as  a  cove- 
nant to  stand  seised.     7ft. 

Such  defeasance  may  operate  aa  a  reserva- 
tion in  favor  of  the  grantor.    Ih. 

Where  a  father  execntea  a  deed  of  a  fisrm 
to  his  son,  upon  consideration  of  one  dollsr 
and  of  the  son's  ezeoating  a  bond  to  hiia 
covenanting  to  ealtivate  said  farm  in  a  bus* 
l)and-like  manner,  and  to  delirer  to  hti 
father  one  third  of  the  yearly  produce  of 
said  farm,  the  deed  and  bond  are  to  be  treated 
as  together  constituting  a  single  tnstrameat^ 
and  are  but  parti  of  one  oontnct.  Leaek  v. 
Leach,  68  D.  642. 

The  conveyanoe  of  an  interest  in  lands 
cannot  be  defeated,  under  New  Hampshire 
Revised  Statutes,  chapter  181,  section  2,  by 
any  agreement,  unless  it  be  inserted  in  tbs 
condition  of  the  oonyeyanoe;  and  an  aeoom- 
pan3ring  writing,  signed  b^  the  grantee,  and 
purporting  to  be  a  deressance^  amounts 
simply  to  a  contract,  which  may  bs  modified 
by  a  parol  agreement,  and  upon  whirh  the 
grantee  is  liable  if  he  does  not  perform  its 
conditions.    Kingtlew  ▼.  Holbrooke  86  D.  Ii3L 

Mistake  in  the  description  of  land  in  a 
deed  may  bs  corrected  by  a  subsequent  deed 
thereof,  executed  by  the  same  grantor,  for 
the  purpose  of  correcting  the  deseriptioa 
and  oonnrming  in  the  grantee  the  title  to  the 
land  intended  to  have  been  desoribsd  in  the 
prior  deed,  and  the  two  deeds,  taken  to- 
gether, will  operate  to  pass  ths  title  to  the 
grantee  named  therein.  Oreoe  ▼.  CoJUn,  100 
D.  229. 

62.  Intarpretinsr  distinct  clnnseii.  — 
The  construction  of  a  deed  which  reonires 
the  rejection  of  a  whole  clause  thereof  will 
not  be  adopted,  except  from  unavoidable  ne- 
cessity. CUg  qf  Alum  t.  IlBnom  T.  Ga.  62 
D.  479. 

The  owner  of  land  deeded  it^  qnitdaimins 
in  the  granting  clause  all  his  right,  title,  and 
interest.  By  a  subsequent  clause  it  was 
declared  that  the  interest  and  title  intended 
to  be  conveyed  was  only  that  acquired  by 
him  through  a  certain  deed,  oonveying  an 
undivided  half.  Held,  that  the  grantor's 
whole  interest  passed.  Oreen  Bay  tic  Canal 
Co.  V.  HeweU,  47  R.  701. 

08.  Oonstniins:  the  consideration 
clause.  — The  effect  of  the  cousiderati«»a 
clause  in  a  deed  is  to  estop  the  grantor  froia 
alleging  that  it  was  executed  without  eon- 
sideration.  For  every  other  purpose  it  may 
be  waived  or  explained  by  parol  pnwf.  The 
grantor  may  show,  notwithstanding  the  ac- 
knowledgment of  payment,  that  no  money 
was  received,  and  recover  the  price  against 
the  grantee.   Ooodtpemi  v.  Fuller,  71  D.  572. 

The  purpose  of  the  acknowledgment  of  a 
consideration  in  a  deed  is  to  prevent  a  re- 
sulting trust  in  the  grantor,  and  to  estop 
him  to  deny  the  oses  therein 
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Belden  ▼.  Seymour,  21  D.  661.  Snob  ac- 
knowledgment is  prima  /ack  eTidenoo  of 
pay  men  t»  although  it  may  be  rebntted. 
JncJuon  ▼.  McCkamey,  17  D.  621;  Qoodspeed 
V.  FuHer,  71  D.  572.  It  does  not  operate  as 
an  estoppel,  but  as  eyidenoe  merely  tending 
to  uphold  the  deed.  Jaek$on  t.  McChuney, 
17  D.  521. 

The  receipt  indorsed  on  the  back  of  a  deed 
of  bargain  and  sale  for  the  consideration 
money,  and  the  acknowledgment  of  payment 
in  the  body  of  the  deed,  are  not  conclusive 
evidence  of  payment.  O'NtaU  v.  Lodge,  1 
D.  377.  But  such  receipt  cannot  be  contra- 
dicted for  the  purpose  of  defeatinff  the  con- 
veyance.    Priichard  v.  Brown,  17  D.  431. 

64.  Particular  words  and  phrases. — 
''And"  may  be  construed  to  mean  "or,*'  in 
a  deed,  where,  from  the  whole  instruuient, 
such  appears  to  have  been  the  intent  of  the 
grantor.    Jaekhon  ▼.  Topping,  19  D.  515. 

*«  Convey  "passes  the  title  as  effectually 
as  a  grant  at  common  law.  PaUerton  v.  Car- 
neal,  13  D.  208. 

'*  Easterly,"  when  used  alone  in  a  descrip- 
tion of  land,  will  be  construed  to  mean 
due  east,  but  when  other  words  are  used 
with  it  to  qualify  its  meaning,  it  will  be 
construed  according  to  such  qualification. 
FraU  V.  Woodward,  91  D.  573. 

"For  value  received "  import  a  sufficient 
consideration  to  raise  a  use  in  the  bargainee, 
under  the  statute  of  uses;  and  the  words 
"  make  over  and  grant "  are  sufficiently 
operative  to  convey  lands  by  way  of  a  use. 
Jackmm  v.  Alexander,  8  D.  517. 

"Grant,  bargain,  and  sell"  import  cove- 
nants of  genend  warranty  of  title  against 
encumbrances  and  for  quiet  enjoyment,  as 
effectually  as  though  such  covenants  had 
been  expressed  in  the  deed.  Bush  v.  Cooper, 
69  D.  270. 

"Granted,  bargained,  and  sold"  do  not 
pass  title  to  land,  or  operate  as  a  convey- 
ance ill  prcBsenU,  where  it  is  evident,  from 
the  terms  of  the  instrument  and  from  a  con- 
temporaneous agreement,  a  title  bond  only 
was  intended.  Chapman  ▼.  OlaueU,  48  D. 
41, 

'*  Heirs,"  in  a  conveyance,  is  not  a  word  of 
purchase  carrying  title  to  the  heirs,  but  only 
qualifying  the  title  of  the  grantee.  Bunter 
v.   Waiaon,  73  D.  543. 

"  Heirs,  executors,  and  administrators " 
are  surplusage  under  statute  of  Illinois,  and 
it  is  unnecessary  to  insert  them  in  a  cove- 
nant in  order  to  bind  the  grantor;  for  under 
the  statute  the  heir  is  bound  for  all  demands 
against  his  ancestor  to  the  extent  of  the  real 
estate  which  he  may  inherit,  whetiier  they 
are  manifested  by  covenants  of  the  ancestor 
or  otherwise.     Baker  v.  HurU,  89  D.  346. 

"His  heirs  and  assigns,  for  the  state  of 
8outh  Carolina,"  in  a  conveyance,  following 
the  uarne  of  a  solicitor  authorized  to  pur- 
chase for  the  state,  do  not  import  a  trust  in 
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him,  but  vest  the  leaa]  titlo  ia  the  stats. 
Lamar  ▼.  8imf§on,  42  D.  846. 

"Lot,"  whsn  used  unqualifiedly,  means  a 
lot  in  a  township,  as  duly  laid  out  by  the 
original  proprietors,  especially  if  it  is  said 
to  be  a  lot  in  a  certain  range  or  right.  WhiU 
▼.  Oaf,  81  D.  224. 

"  More  or  less,"  in  an  obligation  for  a  con- 
veyance of  land,  means  that  the  parties  are 
to  run  the  risk  of  gain  or  loss  in  the  estimated 
quantity;  but  the  nse  of  that  term  does  not 
preclude  aa  inquiry  into  a  fraud  which  may 
nave  been  committed  by  either  party.  Mc- 
Coun  T.  Delany,  6  D.  636;  Dak  v.  Smiih,  12 
D.  64;  JontB  v.  PlaUr,  41  D.  408;  Predetiek 
V.  ToungUood,  64  D.  209.  Compare  BkMey 
V.  JKre,  32  D.  204. 

"BAore  or  less,"  added  to  statement  of 
quantity  of  land  to  be  conveyed,  can  only  be 
considered  as  intending  to  cover  inconsider- 
able or  smidl  differences  the  one  way  or  the 
other.     BarreU  v.  BUI,  68  D.  202. 

Tract  containing  843  acres  cannot  be  con- 
veyed by  a  description  of  "  all  that  tract  of 
land  containing  190  acres,  more  or  less,  situ- 
ate in  the  district  of  Barnwell,  bounded  on 
the  lands  of  William  Nimmons,  the  defend- 
ant, and  others."  Kirkland  v.  Way,  45  D. 
752. 

Defendant  agreed  to  sell  to  plaintiff  a  tract 
of  land  "oontaining  166  acres."  The  deed 
made  pursuant  thereto  purported  to  convey 
that  amount  ''more  or  less";  but  there 
were  in  fact  only  156  acres.  Beld,  that 
the  purchaser  was  entitled  to  oompensation 
for  the  deficiency.  TripleU  v.  Aikn,  21  R 
320. 

"Premises," in  a  oonveyance,  technically 
means  everything  which  precedes  the  haben- 
dum.     Berry  v.  BiiUnge,  69  D.  107. 

"Shall  indemnify  and  save  harmless,"  in 
a  deed,  is  a  condition  subsequent,  and  the 
property  reverts  to  the  grantor  upon  the 
failure  of  the  grantee  to  perform  the  condi- 
tion. Michigan  State  Bank  v.  BaeUngs,  41 
D.  549. 

"Them,"  in  a  covenant  of  a  deed,  "that 
Baker  and  wife,  party  of  the  first  part,  for 
them ,  heirs,  executors,  and  administra- 
tors, do  covenant,"  etc.,  should  be  read 
"  themselves  ";  and  the  covenant  is  the  cove- 
nant of  Baker,  not  of  his  heirs,  executors,  or 
administrators.     Baker  v.  Bunl,  89  D.  346. 

2.  Deeeription  of  Premieee  Conveyed. 

05.  Osnoral  miss.  —  The  object  of 
description  in  a  deed  or  other  instrument  is 
to  prevent  imposition  and  a  sacrifice  of  the 
property.  Batee  v.  Bank  qfMiswuri,  65  D. 
146. 

A  tract  of  land  having  two  names  may  be 
described  by  either,  though  one  be  the  true 
name  by  which  it  was  patented,  and  the 
othSr  be  a  name  only  acquired  by  reputa- 
tion.    HuddUMon  v.  Beynolde,  50  D.  702. 

Liand  described  ia  a  deed  as  teu  acre% 
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''adjoining  him  [the  vendee]  on  the  north," 
it  properly  laid  o£f,  by  extending  it  ae  far 
upon  the  northern  bonndary  as  the  Tender's 
land  extends.    Banly  v.  Blackford,  25  D.  1 U. 

"To,"  ••  from,"  or  " by  "  are  words  of.  ex- 
clusion, unless  by  necessary  imnlication  they 
are  manifestly  used  in  a  dinerent  sense. 
Bradley  Y,  Bke,  29  D.  fiOl. 

The  point  of  beginning  of  land  desoribed, 
when  unknown,  may  be  ascertained  by  com- 
mencing at  the  monument  at  the  end  of  the 
first  line,  and  thenoe  running  back  the  dis- 
tance called  for  in  the  deed.  Sadentparger 
▼.  Spear,  36  D.  234. 

A  deed  oonveyine  one  half  of  a  tract  of 
land  '*  containing  fifty-two  acres  and  eighty 
rods,  and  no  more,  and  in<duding  the  salmon 
fishery  contiguous  to  said  land,"  couTeys 
only  an  undivided  half  of  the  salmon  fishery. 
Duncan  v.  Sylvester,  41  D.  400. 

A  line  named  in  the  deed  will  prevail  over 
one  marked  by  the  parties  at  the  time  of  its 
execution.     Wynm  t.  A  lexander,  47  D.  326. 

Where  a  conveyance  of  half  a  farm,  which 
is  wider  at  one  end  than  at  the  other,  de- 
scribes the  half  conveyed  as  separated  from 
the  other  by  a  line  b^innin|i:  at  the  wider 
end  and  running  to  the  narrower  end,  "  hold- 
ing its  width  equally  alike  "  from  one  end  to 
the  other,**  the  part  conveyed  must  be  of 
equal  width  throughout,  and  must  be  so 
much  less  than  one  hall  the  width  of  the 
farm  at  the  wider  end,  as  to  give  an  equal 
number  of  acres  to  each  party.  PaUenon  v. 
Trask,  50  D.  610. 

66.  What  oertaintyii  requisite.*— A 
deed  conveying  "  a  certain  part  of  a  stream 
of  water,"  and  mentioning  the  two  termini  of 
the  *'part,"  is  not  void  for  uncertainty, 
and  passes  the  whole  stream  between  those 
terminL     BuUen  v.  Butmeia,  9  D.  55. 

A  deed  from  heirs  purporting  to  convey 
their  interest,  and  not  a  particular  tract  of 
land,  simply  puts  the  purchaser  in  their 
place;  ana  if  they  could  not  recover,  he  can- 
not.    Chile»  V.  Coleman.  12  D.  396. 

Description  in  a  deed,  as  "one  and  a  half 
acres,  more  or  less,  and  adjoining  land  of  R. 
D.  and  others,  being  the  Burnt  swamp-land, 
so  called,"  is  sufficient,  there  beinff  no  evi- 
dence that  tiie  grantors  h'ad  any  other  land 
adjoining  that  of  Bi.  D.,  upon  the  ground 
that  that  is  certain  which  may  be  made  cer- 
tain.    Dow  V.  JeweU,  45  D.  371. 

A  deed  is  not  void  for  uncertainty  which 
conveys  all  tiie  grantor's  interest  in  real 
estate  in  a  certain  town  without  describing 
the  lots  separately.  Harmon  v.  James,  45  D. 
296.     S.  P.,  Carson  v.  Bay,  78  D.  267. 

Mistake  in  spelling  the  name  of  a  tract  of 
land  will  not  vitiate  an  instrument  in  writ- 
ing if  the  word  misspelt  resembles  in  sound 
or  sense  the  right  name.  Huddleson  v.  Bey- 
nolds,  50  D.  702. 

— I ■ " 

*ConstnitDg  uncertain  description  by  subse- 
quent acu  of  i>arty,  see  note,  86  D.  878. 874 
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A  description  in  a  deed  may  be  made  csr 
tain  by  references  by  which  the  lands  can  bs 
ascertained  and  distinguished,  aa  where  the 
land  is  described  as  "two  entire  aeetious  of 
land  lying  and  situate  in  the  Marine  settle- 
ment and  state  of  minois,  and  patented  "  ts 
the  grantor,  it  not  appearing  that  there  ars 
more  than  two  sections  answering  the  ds> 
scription.    Chateau  v.  Jonies^  SO  D.  460. 

identity  of  land  intended  to  be  conveyed 
by  the  deed  is  a  question  of  evidence  to  be 
passed  opop  by  toe  Jury;  and  if  deecribsd 
with  sumcient  certainty  as  to  be  rendersd 
certain  by  other  testimony,  it  ought  to  have 
been  permitted  to  go  to  the  Jury.  Camley  v. 
Stanield,  60  D.  219.  S.  P.,  ArmMromg  v. 
JTiM^  50  D.  545;  i^cBon  t.  PwUr,  69  a 
408. 

A  description  of  land  as  being  **  a  eertaia 
tract  or  pwcel  of  land  lying  and  situate  in 
the  county  of  Colorado,  beinic  a  part  of  the 
Gilleland  league,  and  oorndsting  of  fourteeB 
labors,  which  said  tracts  seised  aa  above,  com- 
mences at  the  northeast  oomer  thereof," 
followed  by  description  by  boundaries,  is 
sufficient  to  identify  the  land.  Alnoander  v. 
Miller,  70  D.  814. 

A  description  as  followi:  ''Lot  Ha  1  in 
the  subdivision  of  the  tract  of  land  on  the 
new  county  road,  and  known  as  Foley's  tracts 
the  map  of  which  is  duly  reoorded  in  the 
recorder's  office," —  is  insufficient  to  attach  it- 
self  to  any  particular  tract  of  land  without 
the  aid  of  further  evidence.  Caldwell  v.  Cen- 
ter, 89  D.  131. 

If  a  deed  contains  any  descriptive  language^ 
whatever  the  etvle^  that  will  enable  one  to 
identify  the  land,  it  is  ao  tar  good.  Selsom 
V.  Brodhaek,  100  D.  328. 

In  an  action  for  the  purchase-money  under 
articles  of  agreement  for  the  sale  of  land,  a 
deed  containmg  a  description  like  that  in  the 
articles  is  vrima/ade  certain  enough,  and 
should  not  t>e  excluded  from  eridenoe  oo  the 
ground  of  insufficiency  in  the  description. 
The  question  of  such  insufficiency  is  for  con- 
sideration subsequent  to  the  admission  in 
evidence.     Negl^  v.  Lindsay.  5  R.  427. 

67.  SfiTect  ox  uncertainty.*  —  A  deed 
which  ocAveys  no  particular  spot  of  grouad 
can  transfer  no  title  nor  bar  a  prior  equity. 
Hart  V.  Hawkins,  6  D.  666.  &  P.,  Howard 
V.  North,  51  D.  769. 

Where  the  description  in  a  deed  is  incon- 
sistent, some  particulars  being  false  and 
others  true,  and  the  latter  sufficiently  desig- 
nate tiie  Isnd,  those  which  are  false  and  in- 
consistent therewith. will  be  rejected.  Vom 
V.  Handy,  11  D.  101. 

Where  one  takes  a  deed  puniorting  to  de- 
scribe a  tract  of  land,  but  which,  through 
mistake,  describes  nothing,  and  under  such 
deed  takes  possession,  claims  the  whois 
tract,  but  cultivates  a  part  only,  he  will 

*  Rules  for  coastruin^  Inconsistent  and  uncer- 
tain descriptions  In  deeds,  see  noie»  8I>  D.  7ie-?A 
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hold  adversely  the  part  cultivated,  and  no 
more.     Jackson  v.  Woodruffs  13  D.  625. 

A  towQ  may  elect  where  to  locate  a  public 
square  granted  to  them,  where  the  grantor 
has  left  its  location  uncertain,  Mat  must  do 
so  in  a  reasonable  time.  Rung  v.  Shone- 
berger,  26  D.  95. 

Thirty  years  is  not  %  reasonable  time  for 
such  a  purpose,  where  the  location  requires 
the  prostration  of  buildings.     Ib. 

A  conveyance  of  '*  a  piece  of  land  in  O., 
belonging  to  the  bank,  there  being  in  C. 
more  than  one  piece  so  belonging,  is  too  un- 
certain to  pass  anything  nor  will  it  give  the 
srantee  a  right  of  election  between  the  dif- 
ferent pieces.  Luimbard  t.  Aldrkh,  28  D. 
381. 

The  least  certainty  in  a  description  in  a 
deed  must  yield  to  the  greater  certainty. 
Benedkt  ▼.  Qaylord,  29  D.  299. 

The  grantee  has  an  election  in  case  of  un- 
certainty in  description  of  a  boundary  to 
make  the  same  certain.  ArmUrong  v.  Mudd, 
50D.  54&. 

His  right  of  election  passes  as  an  incident 
to  the  title;  and  where  there  have  been 
several  mesne  conveyances,  and  none  of  the 
grantees  have  exercised  this  right,  it  may  be 
exercised  b^  an  ulterior  grantee.     Ib. 

.  fiUs  election  is  sufficiently  exercised  when 
a  grantee  has  the  land  surveyed,  and  sells  to 
a  certain  boundary  that  is  consistent  with 
the  description  in  the  deeds  under  which  he 
claims,  and  this  act  of  election  renders  the 
form  and  boundaries  of  the  land  conveyed 
oertain,  although  previously  uncertain.    Ib, 

Where  grantee  elects  to  make  the  deed 
certain  by  conveying  according  to  oertain 
boundaries  consistent  with  the  deed  under 
which  he  claims,  neither  his  richts  nor  those 
of  his  vendee  4re  affected  by  the  claim  of  a 
third  person  to  a  portion  of  the  land  if  the 
extent  of  the  daim  is  not  shown;  in  such  a 
case,  the  court  properly  disregards  testimony 
that  some  part  of  the  tract  had  been  inclosed 
and  held  in  possession  for  many  years  under 
the  claimant.    Ib. 

Where  land  is  eonreyed  by  deed  con- 
taining an  erroneous  description,  and  it  is 
afterwards  sold  on  execution  under  a  proper 
description  as  the  land  of  the  erantor,  the 
party  acquiring  title  at  the  sherin 's  sale  will 
be  protected  and  treated  as  an  innocent  pur- 
chaser, if  he  had  no  actual  notice  of  the  first 
conveyance.    Halkwaiy  v.  Platner,  89  D.  61 7. 

Recordinff  of  a  conveyance  containing  an 
erroneous  oescription  of  the  land  conveyed 
does  not  impart  oonstmctiTe  notice  to  a  sub- 
sMuent  purchaser.    Ib. 

68.  Lands  bounded  by  water. — 
Where  lands  are  dssoribed  in  a  deed  as 
bounded  on  a  river,  the  srantee  takes  to  the 
center  d  the  stream;  ana  therefore  an  island 
In  the  river  lyin^  nearest  the  bank  where 
the  premisee  are  situated  passes  by  the  deed. 
ffhnmmi  t,  CMhn,  9  D,  88b 


Land  under  water  passes  by  a  conveyance 
by  metes  and  bounds,  if  included  within  the 
specified  boundaries.  Roger*  v.  Jomu^  19 
D.49a 

A  conveyance  of  two  parcels  of  land 
bounded  *'bv  the  harbor  of  Eiigartown," 
conveys  the  flats  to  low-water  mara  in  front 
of  such  land,  althoup;h  the  description,  both 
as  regards  the  quantity  of  the  land  conveyed 
and  the  length  of  the  lines,  would  have  be«a 
satisfied  by  applying  it  to  the  upland.  Ma^' 
hew  V.  Norton,  28  D.  300. 

A  deed  describing  a  boundary  as  following 
the  course  of  a  river  preserves  the  boundary 
as  it  was  at  the  time  of  the  execution  of  the 
deed,  and  is  not  changed  by  excessive  floods 
causing  such  stream  to  desert  its  bed,  and 
producing  violent  and  visible  alteratioos  in 
Its  course.     Lynch  v.  AUen,  32  D.  671. 

A  line  in  a  deed  described  as  a  straight 
course  from  a  given  point  to  a  stream  must 
be  run  so  as  to  strike  the  stream  at  the  near- 
est point.    Carroway  v.  Chaneeyt  64  D.  677. 

The  true  line  as  described  in  a  deed  can- 
not be  changed  by  the  fact  that  the  parties, 
acting  under  a  mistake  as  to  its  true  location, 
staked  off  a  different  line,  supposing  it  to  be 
the  true  one,  and  had  acquiesced  in  it  as  the 
true  line  for  twenty  years,  but  no  actual 
possession  had  been  taken  of  the  portion  be- 
tween this  line  and  the  true  line.    Ib. 

A  conveyance  includes  land  to  low-water 
mark,  where  the  land  is  bounded  "by  the 
sea  or  beach."    Doane  v.  WilkuU,  66  D.  369. 

A  description  in  a  deed,  "thence  north- 
easterly as  Fore  River  runs,"  includes  the 
fiats  to  the  middle  of  said  river."  BraekeU 
V.  Peraona  Unknown,  87  D.  648. 

If  a  boundary  line  is  described  in  a  deed 
as  being  parallel  with  the  general  course  of 
a  stream  which  does  not  run  straight,  but 
meanders,  a  line  is  meant  which  runs  parallel 
with  the  stream  in  all  its  meanderings.  FraU 
T.  Woodward,  91  D.  673. 

A  deed  of  a  lot  fronting  on  a  public  land- 
ing carries  the  fee,  not  only  to  tbe  center  of 
the  landing,  but  to  the  middle  of  the  stream, 
or  at  least  to  the  water,  unless  the  parties 
clearly  express  their  meaning  to  the  contrary, 
temble.     Mankaio  v.  Willard,  97  D.  208. 

69.  IJande  bounded  by  streets  and 
highways.  —  A  description  in  a  deed  com- 
menced on  the  side  of  the  road;  thence  by 
various  courses  to  the  road;  thence  by  the 
road;  and  such  description  was  considered 
not  to  include  the  road.  Applied  to  mutual 
deeds  of  release  by  tenants  m  common.  Sib- 
ley V.  ffolden,  20  D.  621.  &  P.,  Smith  ▼. 
Stocomb,  69  D.  274. 

Conveyance  of  a  city  building  lot  as 
bounded  by  a  street  of  a  certain  width,  im- 
plies in  the  grantee  a  right  to  have  such 
street  kept  open  in  front  of  his  lot  for  the 
benefit  of  light  and  air  as  well  as  for  a  mere 
passage-way.  Lwinyttonr.  Mayor  <if  N,  Y^p 
22  D.  622. 
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Grant  of  such  a  lot  as  bouaded  in  the  rear 
by  an  alley  or  street  entitles  the  grantee  to 
have  it  kept  open  also  for  the  purpose  of 
light  and  air,  and  as  a  passage-way  to  his 
garden  or  stable,     lb. 

Grantor  of  city  lots  with  reference  to  a 
city  plan  will  not  be  permitted  by  a  court  of 
equity,  without  an  express  or  implied  reser- 
vation of  the  riffht^  to  shut  up  the  streets 
adjacent  to  such  lots.    Ih, 

Grantor's  interest  in  streets  by  which  he 
has  bounded  lots  conveyed,  either  specifically 
or  with  reference  to  a  city  map  upon  which 
they  are  marked,  is  a  mere  legal  title,  sub- 
ject  to  the  nrbsn  easement  or  right  of  his 
grantees  to  have  them  permanently  kept 
open.     lb. 

Where  snch  streets  are  snbse<}uentl^ 
opened  as  public  streets,  the  grantor  is  enti- 
tled to  nominal  damages  onljr*     lb, 

A  line  in  a  deed  "running  the  south- 
erly side  of  the  cart-path,'*  from  a  given  point 
to  another,  means  a  line  running  on  the 
southerly  side  of  such  path,  in  contradistinc- 
tion to  one  runniuff  on  the  northerly  side  of 
it,  and  a  straight  fine  on  the  southerly  side 
of  the  path,  between  the  termini,  is  the  tme 
line.     Marsh  v,  Manhall^  49  D.  156. 

The  public  takes  an  easement  only  in  land 
taken  for  a  highway,  the  fee  remaining  in 
the  abutter,  and  he  may,  if  he  ohoose,  on 
making  a  eonveyance  of  his  land,  retain  the 
fee  in  the  soil  under  the  road,  by  properly 
expressing  such  intention  in  the  deed;  but  if 
the  property  is  bounded  in  the  deed  "  on  the 
road,"  the  grantee  takes  to  the  center  of  the 
way.    Smith  ▼.  Sloeomb,  69  D.  274. 

Where  the  same  penon  owns  the  fee  in 
the  land  over  which  a  road  passes  and  an 
adjacent  lot,  and  conveys  the  lot^  the  land  in 
the  street  is  also  panted  to  the  center  of  the 
road,  unless  specially  reserved.  CUff  q/  Du- 
buque V.  Makmep,  74  D.  368. 

70.  Seforenoes  to  maps  and  other 
papers. — Property  conveyed  by  deed  or 
other  instrument  is  sufficiently  described 
where  reference  is  made  tiierein  to  another 
deed  or  writing,  which  is  accurately  pointed 
out,  which  contains  a  proper  description, 
and  in  which  it  is  said  that  such  is  the  prop- 
erty sold  or  intended  to  be  sold.  Such  a 
oonveyanoe  is  not  ambiguous  or  uncertain, 
because  the  mesas  of  ascertaining  the  true 
intention  of  the  parties  are  clearly  indicated 
on  the  f aoe  of  il  Nemnam  r.  l^m£9on,  60 
D.736. 

The  description  of  the  land  need  not  be 
contained  in  the  body  of  the  deed;  if  it  refers 
for  identification  to  some  other  instrument 
or  document,  it  is  sufficient.  Or  if  no  refer- 
enoe  is  made,  sarreys,  monuments,  etc.,  may 
be  ascertained  to  locnte  the  land.  But  while 
there  is  nothing  teohniciil  as  to  matter  of  de- 
scription, and  tho  intention  of  the  parties 
governs,  it  mast  be  contained  in  the  deed, 
•r  referencei^  ezprses  tr  impUed,  with  snch 


certainty  that  the  locality  of  the  land  caa  bt 
ascertaioed  from  it.  Nditm  v.  Brohaek,  100 
D.  328. 

But  the  deed  and  the  instrument  referred 
to,  when  taken  together,  must  be  as  eertaia 
in  respect  to  the  description  as  ahoohl  s 
description  contained  in  the  deed  itwlL 
Caldwell  v.  CetUeTt  89  D.  131. 

Where  a  deed  purported  to  conToy  fifteen 
acres  of  land,  and  referred  to  tlie  record  of  a 
deed  of  the  same  land  to  the  grantor,  a  war- 
ranty of  the  quantity  mentioned  will  not  be 
implied,  if  the  land  falls  shortb  Johnmm  v. 
Moor,  1  D.  69. 

A  recital  of  one  deed  in  another  binds  the 
parties  and  those  claiming  under  them  by 
estoppel.  Thus  if  a  conveyance  purport  to 
be  of  laud  conveyed  by  a  prior  deed  to  which 
reference  is  made,  the  grantees  cannot  oob- 
tend  that  more  passed  than  was  included  is 
the  recited  deed.  PhUUpe  v.  PorUr,  36  D. 
448. 

Where  a  deed  refers  to  a  description  ia 
another  deed,  and  such  reference  is  free 
from  ambiguity,  and  contains  nothing  in- 
consistent with  whatever  of  specific  descrip- 
tion is  contained  in  it,  such  deed  must  be 
construed  to  convey  all  the  estate  described 
in  the  deed  to  whi<m  such  reference  im  made, 
and  parol  evidence  cannot  be  admitted  te 
show  the  intention  of  the  parties^  and  te 
limit  its  extent  by  construction  ia  a  way 
which  would  violate  any  of  its  calls.  Binet 
V.  BobiuMoiit  99  D.  772. 

When  a  grant  or  deed  refers  to  a  oertain 
plan,  such  plan  becomes,  by  l^gal  construc- 
tion, a  part  of  the  deed,  and  is  not  explain- 
able by  extraneous  evidence  any  further 
than  it  would  be  if  actually  inserted  in  the 
deed.  Kennebec  Purchase  v.  Tifaajf,  10  D. 
60.     S.  P.,  McCall  V.  Davis,  04  D.  92L 

Where  land  U  described  in  a  deed  by  refsr- 
enoe  to  a  plan,  between  which  and  tiie  oci- 
ffinal  sunrev  there  is  a  difierenoe  ia  the 
location  of  lines  and  monuments,  the  lines 
and  monuments  as  actually  located  are  te 
govern.  Ripley  v.  Berrp,  17  D.  201;  Xcms- 
bee  Purchaae  v.  Tiffany,  10  D.  60. 

Where  a  plat  referred  to  in  a  deed  has 
upon  its  face  that  to  which  the  expressions 
of  the  deed  can  apply,  the  court  will  make 
the  application  rather  than  reject  the  words 
of  the  deed.  CUy  o/AlUm  v.  nimois  T,  Ca^ 
02  D.  479. 

A  plat  referred  to  as  being  annexed  te 
a  deed,  though  separated,  may  be  given  in 
evidence  when  shown  to  be  the  one  referred 
to.     McCuUaugh  v.  WaU,  53  D.  715. 

Where  a  deed  refers  to  a  map  duly  re- 
corded in  the  recorder*a  office  for  descriptioa 
of  the  premises  conveyed,  a  map  not  re- 
corded, bat  pasted  between  the  leaves  of  tbs 
recorder*s  book,  is  not  admissible  in  eWdencs 
with  the  deed  to  identify  the  land.  And  a 
map  recorded  in  the  recorder's  office  in  pea- 
oil  !■  not  rMorded  within  the  ^irit  and 
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meaninff  of  the  recording  act.  Caldwell  r. 
Center,  89  D.  131. 

Where  a  deed  refers  to  a  map  for  a  de- 
■eription  of  the  premises  by  metes  and 
boimda,  no  map  is  receivable  in  sTidenoe 
with  the  deed  to  identify  the  land,  unless  it 
la  the  one  referred  to.     lb. 

Land  included  in  a  guardian's  deed  is  suf- 
ficiently described  where,  prior  to  the  pro* 
caedin^  to  sell,  it  had  been  surveyed  and 
platted  into  lots,  numbered  from  1  to  7,  and 
a  copy  of  the  plat  was  made  a  part  of  the 
record  in  the  case;  and  where  one  of  the 
deeds  describes,  by  metes  and  bounds,  one 
and  one  quarter  acres  of  one  of  these  lots, 
and  refers  to  the  lot  as  **  lot  1  in  the  lurvey 
of  said  land,  being  a  part  of  the  southeast 
quarter,  section  5,  township  78,  ranae  24 
west,  6  P.  M.";  and  the  other  deed  re^rs  to 
the  same  survey  by  its  <Ute,  and  conveys  all 
of  said  lot  1,  after  excepting,  by  metes  and 
bounds,  the  parcel  previously  conveyed. 
J^uralep  v.  Hayes,  92  D.  350. 

A  schedule  referred  to,  in  a  deed  of  all  the 
grantor's  real  estate,  limit?  the  operation  of 
the  deed  to  the  property  described  in  the 
schedule.  Gilbert  v.  N.  A.  Fire  Im,  Co,,  35 
D.  643. 

71.  Quantity  controlled  bv  metes 
and  bounds.  —  A  conveyance  by  metes 
and  bounds,  without  any  other  description, 
must  pass  what  is  contained  within  those 
boundaries,  though  the  quantity  be  greater 
or  less  than  was  supposed.  Wendell  v. 
Jaekwn,  22  D.  635. 

Conveyances  are  supposed  to  be  made  in 
actual  view  of  the  premises  by  the  parties 
thereto.     lb. 

In  a  purchase  of  land  by  metes  and 
bounds,  purporting  to  contain  a  specified 
number  of  acres,  more  or  less,  the  metes  and 
bounds,  and  not  the  number  of  acres,  con- 
trol. Pe<iy  V.  Bnugn,  12  D  656;  Fhillips  v. 
Porter,  36  D.  448;  BuUard  v.  Copp*,  37  D.  561. 
And  the  vendee  cannot  compel  the  vendor 
to  make  up  the  delioiency,  if  the  land  de- 
Bcribed  does  not  contain  the  number  of  acres 
stated,  nor  can  there  be  any  deduction  made 
in  the  purchase  price,  in  the  proportion  that 
the  number  of  acres  actually  contained 
within  the  boundaries  bears  to  the  repre- 
sented number  of  acres.  Johnston  v.  Quarles, 
22  D.  163. 

A  perfect  description  by  monuments, 
courses,  and  distances  cannot  be  limited  by 
the  words  *'  containing  two  hundred  acres, 
and  no  more."  Jacluon  v.  McConnell,  32  D. 
439. 

Mention  of  quantity  of  acres,  after  a  cer- 
tain description  of  subject  by  metes  and 
bounds,  or  by  other  known  specifications,  is 
but  matter  of  description,  and  is  not  a  cove- 
nant as  to  the  quantity  to  be  conveyed;  and 
whenever  it  appears,  by  definite  boundaries 
or  by  words   ot  qualification,  as  **  more  or 


.  » 


eras  "coutainiug  by  estiuiatiou,'*  or 


1067 

BepoHSt  see  pp«  a-S59« 

the  like,  that  the  statement  in  the  quantity 
of  acres  in  the  deed  is  mere  matter  of  de> 
seription,  and  not  of  the  essence  of  the  eon* 
tract,  as  a  general  rule  the  buyer  takes  the 
risk  of  the  quantity,  if  there  be  no  inter- 
mixture  of  naud  in  the  ease.  Harrell  v. 
Hill,  68  D.  202.  a  P.,  PoweUr.  CUnh,  4  D. 
67. 

Where  a  number  of  aerei  of  land,  part  ot 
a  large  tracts  is  sold  at  a  oertaia  sum  per 
acre,  and  the  deed  does  not  contain  the 
words  "more  or  less,"  equity  will  relieve^ 
if,  upon  a  resurrey,  there  is  discovered  an 
unusual  ezcest  or  deficit.  Whaley  ▼.  ElUott 
10  D.  737. 

Where  a  specified  tract  of  land  is  sold,  th^ 
entire  tract  passes,  although  it  exceeds  the 
quantity  mentioned  in  the  deed,  /fuw  t. 
McCrummin,  13  D.  379. 

Description  of  land  in  a  eonveyanoe,  as 
*'  all  that  tract  of  land,  situate  in  the  dis- 
trict of  Charleston,  containing  seventy  acres 
by  computation,  be  the  same  more  or  less, 
butting  and  bounding  on  the  north  by  San- 
tee  river,  westwardly  on  lands  of  W.  R. 
Davis,  James  Sinkler,  and  on  the  line  divid- 
ing Orangeburg  and  Charleston  districts, 
south  on  lands  of  Sinklej,  and  comprehend- 
ing all  the  lands  in  Charleston  district  be- 
longing to  the  estate  of  Jared  Neilson,  and 
known  as  the  southern  part  of  Neilson 's 
ferry,''  will  pass  all  the  land  within  such 
boundaries,  amounting  to  almost  one  thou- 
sand acres.     Ofmrdin  v.  Dauie,  46  D.  746. 

Number  of  acres  is  an  essential  part  of 
the  description  of  land  in  a  oonvevanoe, 
when  the  boundaries  are  not  defined  with 
sufficient  certainty.  KirUand  t.  Way,  46 
D.  752. 

72.  Gourses  and  distances  must 
yield  to  landmarks  and  boundaries. — 
1 .  Oeneral  ruUe. —  Monuments  control  oourses 
and  distances,  where  there  is  a  conflict  in 
determining  the  land  conveyed  by  a  deed. 
Froat  T.  Spauldmg,  31  D.  150.  S.  P.,  Brad- 
ford V.  Hill,  1  D.  546;  Dale  v.  Smith,  12  D. 
64;  Neuman  v.  Foster,  34  D.  08. 

A  grantee  is  entitled  to  the  land  up  to  the 
point  called  for  in  his  deed,  although  the 
distance  given  does  not  reach  to  that  point. 
Brand  v.  Daunoy,  19  D.  176. 

When  the  metes  and  bounds  are  repre 
sen  ted  by  visible  marked  lines,  they  cannoi 
be  extended,  although  a  natural  or  artificial 
boundary  is  called  for  beyond.  Peay  t. 
Brii/(j8,  12  D.  656. 

A  call  for  the  lines  of  another  may  prevail 
over  course  and  distance^  when,  at  the  time 
of  the  conveyance,  such  lines  were  estab- 
lished, known,  or  reputed  to  be  there;  but 
if  the  lines  were  never  marked,  or  there  has 
been  no  possession  according  to  them,  a  call 
for  them  will  be  disregarded,  and  the  courses 
and  distances  must  prevaiL  Carson  v.  Bur» 
nett,  30  D.  143. 

A  description  contained  in  a  deed  calling 
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of  the  oaTM  only  pMMi^  tfaa*  b«ng  tbo  •» 
tremo  port  of  tho  MuldiBg.  CtarirnrT.  IF9> 
fii^83D.688. 

Whora  the  longnafo  oonTojIac  |m  ■■!■■ 
wm:  *<Lot  Na  C  in  block  877m  tho  old 
town  of  Hudson,  now  Macon,  nrynning  at 
tho  northoast  oomor,  thenoa  wort  to  tbo  ai- 
lay,  •  ...  to  tho  beginning"  tho  deocrip- 
tion  aotoallj  ombracing  a  leas  aron  than  lol 
3, — heldf  that  all  of  lot  3  was  oooveyed. 
Rviher/ord  ▼.  TVvuy,  8  R.  lOi. 

In  an  affreoment  for  a  dead  of  land  de- 
scribing it  oy  nnmben  and  ^««"*>»*^^*"»n.  as^ 
coQclnmng;  "known as  tho  Cook  and  Qotct 
block,"  the  latter  words  oontroL  Lffmmm  ▼• 
Qednty^  65  R.  871. 

78.  Inconaiflteiit  dMciiptiomw  — 
Where    the   descriptions  of   a  oonToyanoi 


for  a  marked  line  along  a  rirer  is  eonstmed 
to  have  relation  to  the  natural  objeot  which 
is  the  more  important  description,  and  the 
coarse  of  the  stream  will  control  the  marked 
line^  the  former  being  in  law  the  tma  bonn- 
dary.    Lynch  ▼.  Allen,  32  D.  671. 

Bat  the  same  rule  does  not  apply  to  rary 
small  streams  which  have  no  namea,  or 
which  hava  borne  different  names  at  differ- 
ent times.  In  reference  to  theaa  latter 
atreams  airidenoe  may  bo  giyen  to  ahow 
which  stream  the  parties  meant,  and  the 
jury  may  be  instructed  to  find  which  stream 
was  called  by  the  particular  name  mentioned 
in  the  deed.    HurUff  v.  Morffom,  228  D.  679. 

A  straight  line  is  presumed  to  ba  meant 
in  a  deaoription  of  land,  when  the  call  is 
simply  from  one  monument  to  another;  but 
a  creek  is  not  a  monument  in  the  sense  of 
this  rule  if  no  given  point  therein  is  named. 
FraU  V.  Woodward,  91  D.  673. 

The  law  will  not  declare  in  favor  of  a 
straight  line  between  monuments,  when  the 
language  of  the  deed  shows  that  a  different 
line  was  intended.    Jb. 

'*  Parallel  lines  "  are  straight  linear  matho> 
matically  speaking,  but  in  common  speech 
concerning  Doundaries  they  often  mean  lines 
that  are  not  straight,  but  photographs  of 
each  other;  and  courts  often  so  oonstme 
them.    Ih, 

2.  /tfiMlratftmf.  — Land  was  conveyed  by 
a  deed  which  described  it  as  measuring  forty- 
five  feet,  and  bounded  by  oertain  known  and 
visible  monuments;  but  the  distance  be- 
tween the  monuments  was  sixty-five  feet. 
Held,  that  the  purchaser  should  hold  accord- 
ing to  the  monuments,  and  not  by  the  meas- 
ure as  described,     i^oioe  v.  Bass,  3  D.  69. 

In  a  deed  the  land  was  bounded  by  a  line 
running  northerly  to  M.*8  land,  **  thence 
southeasterly  by  said  M.'s  land  thirty -eight 
and  one  half  rods  to  a  stump  and  stones'*; 
by  laying  out  the  land  between  the  two 
monuments,  it  would  have  a  gore  between  it 
and  M.'s  land.  Held,  that  this  gore  did  not 
pass  by  the  dead.  Froti  t.  Spauldmg,  31  D. 
160. 

Where  land  is  described  in  a  deed  as 
bounded  "  southeasterly  by  Blodgett's  land, 
to  Marshall's  land,  to  an  oak-tree  with  stones 
about  it,"  ths  land  extends  to  the  oak-tree, 
that  being  an  undisputed  bound,  and  it  is 
immateriM  whether  Blodgett's  land  extends 
so  far  as  that  or  not.  Marsk  v.  Marshall,  49 
D.  166. 

Where  the  comer  of  a  tract  of  land  is,  by 
miataks,  described  in  the  deed  as  on  the  east 
side  of  a  creek,  competent  testimony  is  ad- 
missible to  show  that  the  corner  is  in  fact  on 
the  west  side  of  the  creek;  and  if  the  proof 
shows  the  comer  tree  to  be  on  the  west  side, 
the  marked  tree  most  control  the  word  in 
the  deed.     Houser  v.  Belton,  51  D.  391. 

Where  land  is  conveyed,  bounded  on  a 
boose  as  a  monument^  the  land  to  the  edge 


confiict,  that  which  has  thegraatar  cartainty 
must  prevail.  Philip  v.  Porter,  36  D.  448; 
Bentdiet  v.  Qaylord,  29  D.  299;  WkUs  v. 
Qay,  31  D.  224;  Betf  v.  Baker,  79  D.  616u 

Even  though  it  be  less  frkvorabU  to  ths 
grantee.    uSnm  v.  Propridars,  38  D.  384. 

A  particular  deacription  will  control  a  gen- 
eral deaoription  of  the  aama  traet.  PkUSfs 
V.  Porter,  36  Dl  448;  ife/sin  t.  Pmprieiors, 
38  D.  384. 

The  deaoriptioB  In  dead  dumld  ba  coo- 
strued  most  nvorably  to  tha  grantee  where 
there  are  two  inconsistent  descriptions,  and 
it  is  doubtful  which  should  oontroL  JfWris 
V.  Propneton,  88  D.  884;  Xstf  v.  Baker,  79 
D.  616. 

Inconsistent  particnlara  in  deacriptJen 
ahould  be  reject«l  where  tha  deacriptioD  is 
sufficiently  certain  to  aaoartain  the  estate 
intended  to  pass.  JfeMa  v.  Prcprieiors,  38 
D.  384;  WhUe  v.  Oa^,  31  D.  224. 

Where  there  is  a  contradiction  in  the  de- 
scription of  the  premises  grantod,  the  court 
may  reject  part  of  the  deaoription  aa  false  cr 
mistaken,  for  the  pnrpoee  of  giving  effect  to 
thedeod.  ^oneootf  v.  ^yn^  40 D.  406.  a  P., 
MorUm  V.  Jaeksom,  40  D.  107. 

Mistske  in  description  will  not  vitiate  a 
deed,  if  the  description,  thoogh  not  agreeiag 
in  some  particulars  with  the  land,  is  neverthe- 
less sufficient  to  ascertain  the  land  intended 
to  be  conveyed.  Thus  where  a  deed  de- 
scribes  the  land  as  bounded  westerly  on  a 
oertain  road,  northerly  and  aoutheriy  oa 
land  of  a  certain  person,  **  and  runninc  east* 
arly  *'  to  a  designated  comer,  marked  by  s 
known  monument,  the  northern  line  is  to  be 
extended  easterly  to  its  intersection  with  a 
line  ranning  due  north  from  the  designated 
comer,  although  by  so  doing  the  tnet  wilt 
be  bounded  on  the  north  in  part  by  the  lan<i 
of  one  not  named  in  the  deed,  and  althoogb 
there  will  thus  be  a  considerable  mistake  m 
the  quantity  of  land,  dark  v.  liunyam,  33 
D.  752. 

Bvidenoe  respecting  the  location  of  a  comer 
designated  in  a  deed  as  "  Sheldon's  eonmr^ 
and  as  to  tha  grantor's  having  ran  and  narked 
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A  line  from  Buoh  comer,  inclading  the  prem- 
isea  in  dispute,  is  properly  left  to  the  jury  in 
an  action  of  trespaas  by  the  grantor  against 
pnrchasers  from  the  grantee,     fb. 

Description  of  premises  ss  the  same  on 
which  the  grantee  "  now  lives,"  with  a  refer- 
ence to  another  deed  for  a  farther  descrip- 
tion, will  pass  all  the  land  occupied  by  the 
grantee,  though  it  include  more  than  the 
deed  referred  to,  where  it  appears  that  the 
iprantee  entered  and  occupied  the  land  under 
■Jid  according  to  a  previons  lease  from  the 

5rantor  describing  it  by  metes  and  bounds. 
ielvin  ▼.  Proprieio7's,  38  D.  384. 

A  description  in  a  deed  by  metes  and 
bounds  may  be  treated  as  surplusage,  where 
they  are  plainly  erroneous,  and  the  intention 
to  convey  another  tract  than  the  one  indi- 
cated by  the  metes  and  bounds  is  clear  upon 
the  face  of  the  deed.  Norwood  v.  Byi-d,  42 
D.  406. 

Where  the  original  deed  was  for  fiftv  acres, 
and  subseauent  deeds  describe  the  lot  as  a 
forty-acre  lot,  and  omit  one  line  of  the  sur- 
rey, but  refer  to  the  survey  on  record,  and 
all  subsequent  deeds  follow  this  defective 
description,  —  held,  that  the  subsequent 
deeds  convey  the  land  described  in  the 
original  survey.  Stevens  ▼.  HoUisUr,  46  D. 
154. 

If  the  description  of  the  premises  is  false 
in  one  particular  if  subdivisions  of  land  are 
called  lots,  and  in  two  particulars  if  called 
blocks,  the  construction  rendering  the  de- 
scription most  certain  will  be  adopted.  An- 
demon  v.  Baughman,  74  D.  699. 

A  deed  conveying  a  grist-mill  '*with  the 
land  and  pririleges,  where  the  same  is  situ- 
ated, necessary  for  and  attached  to  said 
grist-mill,  hereby  meaning  and  intending  to 
convey  all  the  lands  and  mill  privilege  (not 
heretofore  sold  by  us)  on  the  dam  connected 
with  the  said  grist-mill  and  privilege,"  con- 
▼eys  all  the  land  and  privilege  not  before 
sold  by  the  grantors,  and  connected  with  the 
mill  and  privilege,  and  not  merely  what  is 
strictly  necessary  for  and  attached  to  the 
mill;  but  if  the  parties  have,  by  their  subse- 
quent acts  and  occupation,  adopted  a  differ- 
ent construction  of  the  deed,  treating  the 
fj^rant  as  embracing  not  all  the  lands  and 
privilege  on  the  dam  not  previously  sold,  but 
all  the  lands  and  privilege  connected  with 
the  grist-mill  not  previously  sold,  the  court 
will  not  interfere  with  their  construction. 
i^Vy  V.  Baker,  79  D.  616. 

The  presumption  exists  that  the  descrip- 
tion which  actually  corresponds  with  the  es- 
tate owned  by  the  contracting  party  is  in- 
tended to  apply  to  that  particular  estate, 
although  couched  in  such  general  terms  as  to 
agree  equally  well  with  another  estate  not 
owned,  especially  where  the  contracting 
party  is  a  married  woman,  whose  contract 
could  have  no  validity  except  so  far  as  it 
related  to  her  separate   property  actually 
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owned  by  her  at  the  time.    Hurley  t.  Brewn^ 
90  D.  671. 

74.  What  will  pass  as  an  Incident  or 
appurtenance.*  —  1.  /»  qeneial  —  '* Ap- 
purtenant" may  be  taken  m  the  sense  of 
*' usually  let,"  or  "  occupied  "  with  the  land, 
and  may  thus  include  what  is  not  strictly 
"appurteuant"    HaUw.  Bennev,  11  D.  394. 

Grant  of  the  use  of  a  thing  carries  with  it 
everything  essential  to  such  use.    PracoU  v. 
WaUams,  39  D.  688. 

Appurtenance  must  agree  in  nature  and 
quality  with  that  whereunto  it  is  appurte- 
nant.    WUcoxon  V.  McOhee^  54  D.  409. 

The  principal  thing  will  draw  to  it  all  its 
incidents  and  appurtenances,  and  upon  a 
transfer  of  the  principal  thing,  they  will 
pass  with  it^  although  not  specifically  named. 
Mofi-gan  r.  Mason,  55  D.  464. 

Words  "privileges  and  appurtenances" 
are  unnecessary  in  a  deed;  as  a  grant  of  the 
land  passes  them  without  their  being  men- 
tioneo.  A  right  to  How  land  will  so  pass. 
Berry  t.  BiUingf,  69  D.  107. 

Where  land  is  sold  after  a  railroad  has 
been  laid  out  thereon,  but  before  the  land 
damages  are  paid,  the  right  to  such  damages 
does  not  pass  to  the  vendee.  MeFadden  ▼. 
Joftnaon,  1 3  R.  681. 

2.  Land.  —  Land  cannot  be  appurtenant 
to  land  or  a  messuage  to  a  messuage,  strictly 
speaking.  Hall  ▼.  Benner,  21  D.  94;  Van 
O' Linda  v.  Lothrop,  32  D.  261. 

Land  which  is  essential  to  use  of  a  build* 
ing  passes  by  conveyance  of  the  building,  if 
it  appears  that  such  was  the  intention  of  the 
parties.     WUaon  y.  Hunter,  80  D.  795. 

Thus  the  conveyance  of  a  saw-mill,  with 
the  appurtenances,  carries  with  it  so  much 
land  as  is  necessary  to  the  use  of  the  mill. 
Maddox  v.  Ooddard,  33  D.  604. 

Where  the  owner  of  adjoining  lots  of  land 
conveys  both  on  the  same  day  to  two  differ* 
ent  persons,  the  deed  to  the  nrst  grantee  ex- 
cluding, and  that  to  the  other  including,  a 
strip  01  land  laid  down  on  a  plan  of  the  tract 
as  a  street,  but  which  has  never  been  laid 
out  or  accepted  as  a  public  street,  the  fee  in 
such  strip  passes  to  the  latter  grantee.  And 
the  clauses  in  the  deed  to  the  first  grantee, 
"with  the  buildings  thereon, "and  "to  have 
and  to  hold  the  above-gran  tod  premises,  with 
all  the  privileges  and  appurtenances  thereto 
belonging,"  will  not  pass  the  fee  to  so  much 
of  said  strip  as  is  covered  by  one  end  of  a 
brick  stable  erected  on  the  lot  conveyed  to 
such  grantee,  nor  to  a  portion  of  said  strip 
used  as  a  passage-way  to  said  stable.  Wars 
ren  v.  Blcdce,  89  D.  748. 

3.  Buildings  and/ence».  —  A  conveyance  of 
land  by  necessary  legal  consequence  carries 
the  buildings  thereon,  hham  v.  Morgan,  23 
D.  361;  Morgan  ▼.  Mason,  55  D.  464. 

No  interest  in  a  building  erected  upon 

*  What  will  pasu  as  appurtenances,  sec  noies. 
13  D.  657-6tiO;  40  E.  381-fi5fi. 
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another's  land  with  a  right  of  removal  passes 
by  a  conTeyance  of  the  owner's  interest  in 
the  land,  whether  the  purchaser  had  notice 
of  the  position  of  the  bailding  or  not.  If  he 
is  wronged,  his  remedy  is  npon  the  cove- 
nants in  his  deed.  Dam*  v.  Dame,  76  D. 
195. 

A  fence  bnilt  by  mistake  over  the  line  will 
pass  to  Uie  purchaser  of  the  land  on  which  it 
stands,  although  it  was  agreed  that  it  should 
remain  the  property  of  the  one  who  erected 
it.     CWmer  T.  Wallace,  75  D.  135. 

4.  WcUer  righU.^A  water  right  appur- 
tenant to  a  mill  passes  by  the  word  "  appmr- 
ienances "  in  a  oeed,  and  the  vendor  is  not 
bound  to  insert  the  word  "privileges"  for 
that  purpose,  though  it  may  be  contained  in 
the  proposal  of  sale.  Pickenng  v.  Stapler,  9 
D.  336. 

The  declaration  of  the  Tender  at  the  time 
of  tendering  such  deed,  that  he  neither 
bought  nor  sold  the  water  right,  will  not  vary 
the  effect  of  the  conveyance.     /6. 

Where  one  convoyed  a  moiety  of  certain 
land  wiUi  a  mill  thereon,  and  with  one  half 
of  all  "water  privileges '*  and  "other  privi- 
leges annexed,  etc.,  and  there  was  a  race- 
way running  from  said  mill  over  other  land 
oi  the  grantor,  which  had  been  used  for  a 
number  of  years,  and  was  necessary  for  the 
eonvenient  use  of  the  mill,  —  held,  that  a 
right  to  the  uninterrupted  flow  of  the  water 
in  said  race-way  passed  as  appurtenant  to 
the  mill.  New  Ipswich  eta  Factory  v.  Batch' 
elder,  14  D.  346. 

A  description  in  a  conveyance,  in  these 
words:  "A  certain  tenement,  to  wit,  one 
bilf  of  a  corn-mill,  situated  in  Washington, 
in  lot  No.  1,  with  all  the  privileges  thereto 
belonging," — is  suflScieot  to  pass  tlie  mill,  the 
land  on  which  it  stands,  and  such  water 
privileges  as  are  necessary  to  the  use  of  the 
mill.     Oibeon  r.  BrocJnoay,  31  D.  200. 

If  a  man  who  owns  a  large  tract  of  land 
npon  which  is  situated  a  mill,  mill-race,  and 
dam,  and  a  road  along  the  race,  conveys  by 
deed  of  gift  that  part  of  his  estate  npon 
which  the  dam,  race,  and  road  are  situated 
to  one  person,  and  afterwards  conveys  the 
part  upon  which  the  mill  is  situated  to  an- 
other (Doth  subject  to  his  own  life  estate),  it 
would  seem   but  reasonable  that  the  first 

grantee  should  be  considered  as  havins  taken 
er  portion  of  the  estate  subject  to  all  such 
mill  rights  as  were  in  use  at  the  date  of  the 
conveyance  to  her,  and  which  continued  to 
be  used  subsequently,  and  which  were  abso- 
lutely necessary  to  continue  the  mill  in  oper- 
ation.    McTavUh  v.  Carroll,  61  D.  353. 

The  owner  of  the  mill  should  have  the 
privilege  of  using  the  dam,  race,  and  road, 
upon  the  principle  of  legal  necessity.     lb. 

A  conveyance  of  land  by  metes  and  bounds, 
but  making  no  mention  of  any  water  privi* 
lege  as  part  of  tlie  granted  premines,  will  not 
be  construed  as  carrying  the  right  of  flood- 
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ing  other  land  of  the  grantor,  merely  beeaesi 
the  granted  uremises  include  a  mill-daa, 
pond,  and  mul,  by  which  tho  grantor  was 
acottstomed,  down  to  tho  timo  ofihe  convey, 
anco,  to  flood  snch  other  Iand%  they  lying 
somewhat  farther  up  stream  than  the  bona- 
dary  of  the  tract  conveyed.  Tabor  r .  BrtMdUjt, 
72  D.  498. 

Intention  to  %na%  a  right,  as  apportenaat 
to  principal  subject  of  conveyance,  which  \m 
in  no  way  suggested  by  its  torms,  and  is  to 
be  exercised  upon  other  lands,  can  only  U 
implied  from  proof  of  circumstances  attend- 
ing the  conveyance,  such  as  tiie  value  of  the 
right  compared  with  the  value  of  the  land 
without  it,  or  the  open  and  oontinned  use  of 
such  right  on  the  Und  with  grantor's  knowl- 
edge.    Ih. 

Presumption  that  grantor  knows  condi- 
tion of  his  land  is  not  applieablo  to  a  non- 
resident proprietor  of  a  huge  teaot  of  land 
which  is  subiect  to  the  ooonpatioo  and  in^ 
provement  of  mere  squatters.    /&l 

A  deed  of  a  "  mill  and  dam^  with  tte  i^ 
purtenances,"  will  pass  not  only  the  dam  at 
the  mill,  but  an  easement  in  a  reserroir  dasa, 
half  a  inile  above,  owned  by  tho  grantor  ef 
the  mill  and  the  lower  dam,  and  for  many 
years  used  in  conjnneticn  wiA  theoit  and  op 
to  which  the  lower  dam  hat  alwaya  flowei^ 
although  the  grantor  did  not  own  all  the  ad- 
joining land  between  the  dama.  Bakar  t. 
Beeaey,  40  R.  877. 

76.  What  •ftMiiiantg  or  priTflegee 
will  pass.*  —  A  grant  of  oontinnons  and 
apparent  easements  is  implied  on  aeverance 
of  heritage  where,  though  having  no  legal 
existence  as  easements,  they  have  in  net 
been  used  by  the  owner  during  tibe  unity  of 
the  heritage,  or  where  th^  are  nooeeaary 
to  the  full  enjoyment  of  the  several  portions 
of  the  heritage.    mHoU  r.  RkeU,  57  D.  7fia 

Right  to  enter  and  repair  or  to  insert  new 
pipes  is  not  secured  by  a  ttipulaticn  in  a 
conveyance  to  the  effect  that  tne  pipes  con- 
veying water  through  the  l<»t  are  to  remaia 
undisturbed  by  the  grantee.  DmreU  v, 
Simpson,  16  D.  116. 

In  the  conveyance  of  a  speeifie  tract  of 
land  carved  out  of  a  laiger  tract  held  by  the 
grantor,  described  by  metes  and  bounds^ 
nothing  will  pass  ae  parcel  of  the  granted 

E remises  but  what  is  included  wituin  the 
oundaries  expressed  in  tiie  deed.  Accord- 
ingly, a  right  of  way  over  the  land  remain- 
ing in  the  grantor,  not  annexed  to  the 
granted  premises  by  any  natural  or  legal 
necessity,  will  not  pass  under  the  general 
clause  "  with  all  the  privileges  and  i^ypnrte- 
nances  thereto  belonging."  Orami  ▼•  Ckaee, 
9  D.  161. 

Where  the  owner  of  a  narrow  strip  of  land, 
and  also  of  the  land  adjoining  it  on  the  north 
and   on  the  south,  conveyed  to  the 

*  Eaeements   and  appurtenances 
deed,  see  note,  11)  iL  tti-«M, 
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grantee  the  land  on  the  north  and  on  the 
Bouth,  describing  the  one  ae  land  bounded 
by  an  "intended  street,"  and  the  other  as 
land  bounded  by  a  "  street," — these  words  be- 
ing nsed  to  designate  the  narrow  strip,  the 
fee  in  the  latter  does  not  pass  by  such  con- 
veyance, but  the  grantee  has  a  right  of  way 
therein  by  implication  or  on  the  principle  of 
estoppel  Van  O'Lmda  ▼.  Loihrop,  32  D. 
261. 

Where  the  owner  of  two  adjoining  lots, 
over  one  of  which  a  convenient  passage-way 
exists  for  the  benefit  of  the  other,  on  the 
same  day  conveys  them  to  two  different  pur- 
chasers, the  right  to  use  the  passage-way 
will  not  pass  as  an  easement  or  appurte- 
nance to  tiie  purchaser  of  the  latter  lot,  unless 
■uch  use  be  a  matter  of  strict  necessity. 
Warren  v.  Blaie,  89  D,  748. 

The  owner  of  two  adjoining  dwelling- 
bouses  conveyed  one  of  them.  There  was  an 
arched  passage-way  wholly  under  the  other, 
which  had  for  some  time  been  used  by  the 
tenants  of  both  houses.  There  were  also 
drainage  pipes  under  the  passage-way,  by 
which  boui  lots  were  dramed.  The  deed 
conveyed  by  metes  and  bounds,  not  including 
the  passage-way,  and  at  the  time  the  gran- 
tee was  informed  that  the  right  of  way  did 
not  pass.  He  sold  to  the  plaintiff,  who  saw 
the  premises,  but  had  no  assurance  from  the 
original  owner.  Heldt  that  the  original 
owner  might  close  or  obstruct  the  way,  but 
might  not  disturb  the  pipes.  McPherson  v. 
Adber,4SIL  749. 

76.  Crops.  —  Where  relation  of  landlord 
and  tenant  does  not  exist,  but  land  is  let  on 
shares,  grain  which  has  been  severed  from 
the  realty,  but  which  remains  stacked  there- 
on, and  is  still  undivided,  does  not  pass  by  a 
deed  of  the  land  without  reservation.  Dixon 
V.  NiccolU,  89  D.  312. 

Corn,  ripe  but  standing  uncut  in  the  field, 
passes  by  a  deed  of  the  freehold.  Tripp  v. 
Hcuceig,  4  R.  388. 

A  deed  of  lands  in  fee-simple  contained 
the  following  clause:  *'  Possession  to  be  given 
at  the  death  of  the  said"  grantor.  Held, 
that  upon  the  death  of  the  grantor  the  gran- 
tee was  entitled  to  the  emblements.  IVaugh 
▼.  Ifaugh,  24  R.  191. 

3.  The  BttaU  OraaUed, 

77.  In  General.^  —  A  conveyance  in 
which  the  grantors  recite  that  the  property 
is  subject  to  a  life  estate,  when  in  fact  it  is 
subject  to  an  estate  for  years  only,  is  good 
as  a  transfer  of  the   entire   estates   of   the 

f  ranters  in  the  property.    Wiuley  v.  FindUiyt 
5  D.  712. 
Only  grantor's  rights  are  divested  by  a  con- 
veyance which  is  not  a  common-law  convey- 
ance with  livery  of  seisin.    Variek  v.  Jackson, 
19  D.  571. 

*  Words  of  present  grant,  when  do  not  convey 
tfUe,  see  note.  4B  D.  4^47. 


Conveyance  of  the  reversion  of  an  estate 
in  fee-simple,  which  at  the  time  is  in  the 
possession  of  a  lessee  for  years,  passes  the 
right  to  the  rent,  unless  there  is  an  express 
reservation  to  the  contrary.  Miller  v.  Stag' 
Iter,  38  D.  178. 

Conveyance  purporting  to  convey  a  greater 
estate  than  the  grantor  has  passes  the  estate 
that  he  possessea  MeCony  v.  King,  39  D. 
166. 

Premises  of  deed  mdude  everything  that 
precedes  the  habendum,  and  it  is  in  the  prem- 
ises of  a  deed  that  the  thing  is  really  granted. 
Budd  V.  Brooke,  43  D.  321. 

Ko  particular  form  of  words  is  necessary 
to  convey  realty;  an^  words  denoting  an  in- 
tent to  transfer  the  title  are  sufficient.  (Tom- 
6n7  V.  Roee,  44  D.  760. 

Conveyance  of  chattels,  to  take  effect 
after  a  life  estate,  conveys  nothing  at  oom- 
mon  law,  because  nothing  remains  aftttr  a 
life  estate  to  be  conveyed.  Howell  v.  How- 
ell, 47  D.  335. 

Conveyance  of  chattels,  with  personal 
covenant  of  grantee  that  the  grantor  shall 
have  certain  uses  of  them  during  life,  is  not 
a  conveyance  with  a  reservation  of  a  life 
estate  therein.     /&. 

Estate  cannot  be  created  by  means  of  gen- 
eral powers  of  appointment  gpven  in  a  co^e* 
nant  "  to  stand  seised  "  to  uses,  or  in  a  deed 
of  bargain  and  sala  Snuth  v.  Smiih,  59  D. 
581. 

Grantee  cannot  set  up  rights  of  married 
women  and  minors  from  whom  he  purchases 
in  order  to  maintain  rights  in  himself  which 
•his  vendors  neither  asserted  nor  pretended 
to  convey  to  him.  George  v.  Thonuu,  67  D. 
612. 

Grantee  of  land  in  fee  may  deny  that  he  re- 
ceived any  estate  by  the  conveyance.  With 
the  execution  of  the  conveyance,  the  trans- 
action between  the  parties  is  closed,  and 
thenceforth  the  srantee  holds  the  property 
for  himself,  and  is  neither  bound  to  surren- 
der possessson  to  his  grantor  nor  to  main- 
tain the  validi^  of  his  title.  San  Francisco 
V.  Latoton,  79  D.  187. 

Grantor  must  express  his  intent  as  to  es- 
tate granted  by  use  of  necessary  words  of 
conveyance.  In  construing  a  deed,  the 
question  is,  not  what  estate  did  the  grantor 
intend  to  pass,  but  what  did  he  pass  by  apt 
and  proper  words.  If  he  has  failed  to  use 
the  proper  words,  no  expression  of  intent, 
no  amount  of  recital  showing  the  intention, 
will  supply  the  omission.  Adams  v.  Ross^ 
82  D.  2.37. 

An  incorporeal  hereditament,  and  not  ex- 
clusive right  to  all  coal,  and  to  any  extent, 
is  granted  by  a  deed  to  a  certain  person,  his 
heirs,  executors,  administrators,  and  assigns 
forever,  of  **the  free  right  to  dig  coal  at  the 
coal-bed,  under  the  foot  of  the  mountain,  on 
my  lot,  with  the  privilege  freely  to  carrv 
the  coal  to  and  from  said  coal-bed  through 
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my  lands  at  all  times  hereaf  ter»  doing  as  lit- 
tle damage  as  may  be  in  the  asea  aforesaid." 
Oloninger  ▼.  FrankUn  Coal  Co,,  93  D.  720. 

78.  The  habendmooL  clause.  —  Estate 
conveyed  in  the  premises  of  a  deed  is  not 
divested  by  the  fact  that  another  and  differ- 
ent grantee  is  named  in  the  hahendum. 
Bafner  ▼.  Irwin,  34  D.  390. 

Limitation  in  habendum  conflicting  with 
estate  given  in  premises  of  deed  must  be  re- 
jected, and  the  estate  given  in  the  premises 
must  prevail.  Budd  v.  Brooke,  43  D.  321; 
Ha/ner  v.  Irtrin,  34  D.  390;  Broum  v.  Man- 
ter,  53  D.  223;  Berry  v.  /HUings,  69  D.  107; 
Flagg  ▼.  Eamea,  94  D.  363. 

Office  of  habendum  is  to  name  grantee,  and 
to  limit  certainty  of  estate.  Berry  v.  Bil- 
Unga,  69  D.  107;  Brovm  v.  Manter,  63  D.  223. 

''Premises,"  in  deed,  means  all  that  pre- 
cedes habendum.  Brown  ▼.  Manter,  63  D. 
223. 

Habendum  cannot  be  used  to  convert  re- 
lease or  quitclaim  deed  into  conveyance  of 
fee-simple  absolnte,  when  the  grantor  has  no 
such  interest  to  convey,  and  in  fact  no  inter- 
est at  all.     Frink  v.  Dartl,  68  D.  676. 

Habendum  becomes  efficient  to  declare  in- 
tention, where  the  premises  in  a  deed  are 
merely  descriptive,  and  no  particular  estate 
is  mentioned.     Berry  v.  Billings,  69  D.  107. 

Deed  of  land  **  to  have  and  to  hold,"  to  B 
and  his  heirs,  is  good,  although  the  grantee 
It  not  named  in  the  premises.     lb. 

79.  When  the  zee  paaoes.  —  In  a  con- 
veyance of  a  freehold  or  legal  estate,  tech- 
nical words  are  necessary  for  the  creation  or 
limitation  of  particular  estates,  as  to  create  < 
an  estate  in  fee,  the  limitation  most  be  to 
the  grantee  and  his  heirs,  and  to  create  a 
fee-tail  to  hitn  and  the  heirs  of  his  body,  but 
the  latter  words  are  not  indispensably  neces- 
sary, but  i^ay  be  supplied  by  words  of  simi- 
lar import.  HoUingsworih  v.  McDonald,  3  D. 
646. 

A  conveyance  to  a  man,  his  heirs  and  As- 
signs, as  long  as  wood  grows  and  water  mns, 
creates  a  fee-simple.  ArmM  ▼.  Buri,  18  D. 
980. 

Fee  passes  by  a  sale  to  a  canal  company  of 
land  over  which  the  canal  is  to  pass,  under 
an  agreement  which  contains  nothing  to 
show  that  only  a  right  of  way  was  intended 
to  be  sold,  where  the  company  has  a  right 
to  acauire  land  either  in  fee  or  for  a  less  es- 
tate.    Union  Canal  Co,  v.  Young,  30  D.  212. 

Conveyance  to  grantee  for  life,  with  re- 
mainder to  such  persons  as  he  might  by  will 
appoint,  or  in  default  of  any  appointmeut, 
to  the  heirs  of  the  grantee,  vests  the  title  in 
the  heirs  of  the  latter,  as  against  a  pur- 
chaser at  a  sale  of  the  premises  under  a  fore- 
closure of  a  mortgage  executed  by  the 
grantee  during  his  lifetime.  Benlham  v. 
Sniiai,  34  D.  599. 

Word  •*  heirs  "  is  generally  necessary  to 
create  a  fee-simple  estate  in  premises  con- 


veyed; but  the  rule  is  subject  to  ez4 
Oouid  ▼.  Lamb,  46  D.  187;  LeHenadorftr  v. 
Detphy,  66  D.  137;  R^tar  t.  Wom^^  67  D. 
261. 

Fee-simple  may  be  created  by  refermoe  to 
other  deeds  without  use  of  word  "hears," 
where  such  appears  clearly  to  be  the  inten- 
tion.    Oould  V.  Lamb,  46  1>.  187. 

Words  "have  given  and  granted,"  in  a 
deed,  are  sufficient  to  pass  an  estate  in  fee; 
and  the  words  "  to  her  and  her  own  proper 
and  legal  heirs  forever,"  in  the  habendum  of 
a  deed,  are  sufficient  to  pass  an  estate  of  in- 
heritance.    Piermm  v.  Armstrong,  63  D.  440. 

Words  "  release,  remise,  and  forever  quit- 
claim," ased  in  a  deed  of  land,  pass  a  title 
in  fee  to  the  alienee.  Bmoe  r.  Beettstt,  95  D. 
676. 

A  deed  in  consideration  of  love  and  affs^ 
tion  for  the  grantor's  daughter  and  her 
"present  heirs,"  and  of  ^re  dollars,  with 
habendum  to  the  daughter  "  and  her  present 
heirs  forever,"  does  not  veat  a  fee  in  the 
daughter  exclusively  at  common  law.  /Vwa- 
tain  County  etc  Co.  v.  BeckUhnmer,  62  R.  645. 

An  instrument  purporting  to  be  a  lease  for 
a  term  of  years  at  a  specified  yearly  rent  is 
not  converted  into  a  deed  in  fee  by  the  fact 
that  it  runs  to  the  second  party,  "  his  heirs 
and  assigns."  Berridge  t.  Qlamey,  56  R. 
322. 

Where  a  deed  save  property  to  cae  for 
life,  and  at  her  aeath  to  the  heirs  of  her 
body,  and  there  -  was  nothing  besides  in- 
dicative of  the  testator's  intention, — kdd, 
that  the  words  were  to  be  deemed  words  of 
limitation  and  not  of  purchase,  and  there- 
fore vested  an  absolute  estate  in  the  first 
taker.     DoU  v.  Cunmngham,  1  D.  624. 

A  warranty  deed  for  value  convened  a 
strip  of  land  to  a  town,  and  its  ''assignees 
forever,"  with  the  following  clause  encoeed- 
ing  the  description:  "To  Im  used  as  a  high- 
way, with  111  the  privil^res  therennto 
belonging  for  such  purpose  only,  with  the 
appurtenances  and  all  the  estate,  title,  and 
interest  of  the  parties  of  the  first  perl 
therein."  Held,  &at  the  fee  passed.  VoA 
V.  Long  J»Umd  R.  R,  Co.,  60  IL  449. 

80.  When  a  qtutUfled  estate  only  i* 
granted.  — Qualified,  base,  or  determinable 
fee  cannot  be  implied  by  law,  but  is  created 
by  tJie  express  terms  of  a  deed,  will,  or  other 
instrument  of  writing.  £7iiiofi  Ccmal  Oa  v. 
Young,  30  D.  212. 

Land  sold  for  a  canal  ceasing  to  be  used  ss 
such  does  not  revert  to  the  grantor,  where 
the  sale  was  absolute  and  unconditionaL   IK 

Where  the  fee  is  conveyed  by  deed  to  U 
defeated  upon  the  performance  of  certain 
conditions,  a  subsequent  deed  of  the  laid 
operates  as  a  contract,  and  conveys  only  so 
equitable  title.  Ruffner$  v.  Letoia,  39  D. 
513. 

Deed  creates  simply  a  license  to  erect  sod 
occupy  buildings,  and  to  use  water  for  tbM% 
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in  addition  to  conveying  an  nndiyided  In- 
terest in  all  the  premisea,  and  this  right  ex- 
pires with  the  decay  of  the  buildings,  wl.er  j, 
after  granting  an  andiWded  one  hall  of  the 
premises,  the  deed  gives  the  grantee  "the 
right  to  put  in  a  mechanic's  shop  and  plan- 
ing-mill  between  the  saw-mill  and  grist-mill, 
and  to  take  water  from  the  flume  for  the 
■ame,  so  as  not  to  interfere  with  the  use  of 
the  water  for  the  saw  and  grist  mills,  or  such 
machinery  as  may  be  substituted  for  them." 
Baldwin  v.  Aldiich,  80  D.  695. 

Grantee  takes  estate  for  life,  with  vested 
remainder  for  life  to  child  of  marriage,  born 
after  the  conveyance,  subject  to  open  and 
let  in  after-born  children,  b^  a  deed  in  which 
the  grantor,  in  consideration  of  love  and 
affection,  and  of  one  dollar,  grants,  bargains, 
sells,  aliens,  remises,  releases,  and  confirms 
oertain  lands  to  the  grantee,  for  and  during 
her  natural  life,  and  at  her  death  to  her  chil- 
dren which  may  be  begotton  of  her  present 
hasband,  with  a  covenant  of  warranty,  amons 
others,  made  by  the  grantor  for  herself  and 
her  heirs  with  the  grantee,  her  heirs  and 
assigns;  and  the  husband  of  the  grantee  is 
not  entitled  to  curtesy  in  the  lands  on  sur- 
viving his  wife.     Adams  v.  RotSt  82  D.  237. 

In  an  action  for  a  breach  of  covenants  in  a 
warranty  deed,  it  appeared  that  the  deed, 
after  the  usual  words  of  conveyance  and  a  de- 
■cription  of  the  premises,  contained  the  words, 
"  and  meaning  hereby  to  convey  ....  the 
same  preouses  and  title  as  conveyed  to  me 
by  D.  W.,  and  no  more."  It  appeared,  also, 
that  D.  W.  convened  to  defendant  oxdy  an 
equity  of  redemption  from  a  mortgage  which 
was  still  outstanding  at  the  date  of  the  deed, 
and  which  plaintiff  was  subsequently  obliged 
to  pay.  Beid,  that  the  deed  only  conveyed 
an  eauity  of  redemption,  and  that  the  action 
could  not  be  maintained.  Bates  v.  Foster,  8 
R.  406. 

81.  Future  estate*.  —  Fee  taking  effect 
in/uturo  cannot  be  created  by  deed;  and  a 
deed  to  take  effect  at  the  grantor's  death  is 
void.     Singleton  v.  Bremar,  17  D.  699. 

This  rule  is  not  abrogated  by  substituting 
delivery  of  the  deed  for  livery  of  seisin.     76. 

Freehold  estate  in/uturo  will  pass  by  deed 
of  bargain  and  sale  or  a  covenant  to  stand 
.seised.     Bell  v.  Seammonj  41  D.  706. 

Conveyance  of  estate  in  expectancy  is  in- 
operative at  law,  but  may  be  enforced  in 
equity  as  an  executory  agreement  to  convey, 
if  it  be  sustained  by  a  sufficient  considera- 
tion.    Bayler  v.  Com.,  80  D.  551. 

A  deed  granting  an  estate  to  one  for  life, 
and  on  her  death  to  her  children  in  fee,  re- 
serving a  life. estate  to  the  grantor,  is  valid. 
Savage  v.  Lee,  47  R.  523. 

A  husband  and  wife,  in  consideration  of 
love  and  good- will,  executed  a  deed  purport- 
ing to  give,  grant,  and  confirm  certam  lands 
to  two  of  their  sons,  and  to  their  heirs,  with 
\he  usual  covenants  of  seisin  and  warranty. 


reserving  to  the  grantors  the  use  and  im- 
provement of  the  premises  during  their  lives. 
Held,  that  though  the  deed  did  not  operate  as 
a  feoffment,  because  it  purported  to  convey 
a  freehold  in/uturo,  yet  it  was  good  as  a  cove- 
nant to  stand  seised  to  the  use  of  the  gran- 
tors during  their  lives,  and,  after  their  death, 
to  the  use  of  the  grantees  and  their  heirs. 
Barrett  v.  French,  6  D.  241. 

82.  After-aoquired  titles.* — When  a 
person  conveys  land  in  which  he  has  no  in- 
terest at  the  time,  but  afterwards  acquires  a 
title  thereto^  he  will  not  be  permitted  to 
claim  in  opposition  to  his  deed,  from  the 
grantee  or  any  person  claiming  under  him. 
Brown  v.  McCormkk,  31  D.  450. 

If  a  mortgagee  convey  any  part  of  the 
mortgaged  premises,  and  thereatter,  on  fore- 
closure, acquire  the  title  thereto,  his  acqui- 
sition operates  for  the  benefit  of  his  prior 
grantee.     WUson  v.  Troixp,  14  D.  458. 

Land  acquired  by  a  grantor  subsequent 
to  his  conveyance  of  the  same  to  different 
grantees  inures  to  the  benefit  of  the  first 
grantee,  and  is  not  liable  for  the  debts  of  the 
grantor.     Morrison  v.  Caldwell,  17  D.  84. 

A  release  or  simple  quitclaim  deed  is  in- 
effectual to  vest  a  subsequently  acquired  title 
by  the  releasor  in  the  releasee,  when  made 
by  one  having  no  interest  at  t^e  time,  con- 
taining no  covenants  express  or  implied,  and 
professing  to  convey  tmly  such  interest  as 
the  releasor  had.  Frink  v.  Darst,  58  D.  575. 
S.  P.,  IHUotson  V.  Kennedy,  39  D.  330:  Bruee 
V.  Luke,  12  R.  491. 

Subsequently  acquired  title  by  releasor 
will  not  vest  in  releasee  by  a  deed  by  which 
the  grantor  does  *'  grant,  sell,  and  convey" 
unto  the  grantee  all  his  "ri|;ht  and  interest 
in  and  unto"  certain  described  lands,  "to 
have  and  to  hold  the  same  to  the  said  grantee, 
his  heirs  and  assigns  forever,"  if  the  releasor 
had  no  interest  in  the  lands  at  the  time  of 
the  execution  of  the  deed.  Frink  v.  Darst, 
58  D.  575. 

Deed  must  purport  to  convey  estate  in  fee- 
simple  absolute,  or  a  perfect  or  indefeasible 
title,  and  be  not  a  quitclaim  deed,  or  a  deed 
merely  professing  to  convey  the  grantor's 
right  and  interest,  in  order  that  it  may  be 
affected  by  section  7,  Illinois  Revised  Statutes 
of  1833,  page  131,  and  a  subsequently  ac- 
quired title  may  inure  thereunder  to  the  ben- 
efit of  the  grantee.     lb. 

At  common  law,  an  after-acquired  title  did 
not  inure  to  benefit  of  grantee,  where  the 
conveyance  was  by  bargain  and  sale,  or  by 
lease  and  release,  unaccompanied  with  cove- 
nants of  warranty.  Clark  v.  Baker,  76  D. 
449. 

The  California  act  concerning  conveyances 
changes  rule  of  common  law  as  to  effect  of 
deeds  upon  subsequently  acquired  interests 
of  the  grantor,  and  gives  them  an  operation 

*  Transfer  of  after-acquired  title  by  estoppel 
see  note,  o7  D.  129,  lafi. 
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•qaivalent  to  the  most  oxpressiro  eoYonant 
of  warranty.  The  effect  of  its  provisions 
upon  a  oonyeyance  in  fee  is  the  same  as  if  it 
were  written  on  its  face  that  the  grantor  oon- 
Teyed  all  the  estate  which  he  then  possessed, 
or  which  he  might  at  any  time  thereafter 
acquire.  And  those  provisions  apply  equally 
to  mortgages  as  to  conveyances  absolute  in 
form.     lb. 

Where  grantee  solicits  grantor  to  pur- 
chase outstanding  title,  and  execates  his 
note  in  payment  therefor  when  made,  such' 
purchase,  whether  perfect  or  imperfect,  is  a 
sufficient  consideration  for  the  note  if  not 
induced  by  fraud,  and  it  makes  no  difference 
that  the  grantee  was  ignorant  of  the  fact 
that  a  subsequently  acquired  title  by  his 
grantor,  under  the  covenants  in  the  deed, 
would  inure  to  the  benefit  of  the  grantee. 
CoMell  V.  J?oM,  85  D.  270. 

Any  subsequently  acquired  title,  after 
deed  or  mortgage  of  public  lands,  inures  to 
the  benefit  of  the  grantee  or  mortgagee, 
under  the  California  statute  concerning  con- 
▼eyances.     Kirhaldie  v.  Larrabeet  89  D.  205. 

88.  Bargedn  and  sale  deecU.  —  In  a 
deed  of  bargain  and  sale,  the  words  *'  grant, 
bargain,  sell,"  etc.,  do  not  imply  a  warranty 
of  title,  nor  do  the  words  of  a  deed  describinff 
the  lensth  of  lines  and  boundaries,  etc.,  and 
concluding  with  the  words  "  containing  so 
many  acres,"  import  a  warranty  of  quantity. 
Rickets  v.  Dickens,  4  D.  555. 

A  release,  purporting  to  have  been  made 
on  valuable  consideration,  and  containing 
words  sufficiently  comprehensive,  will  oper- 
ate as  a  deed  of  bargam  and  sale.  Conn  v. 
Manifee,  12  D.  417. 

The  word  "give,"  in  a  deed  of  bargain  and 
sale,  does  not,  in  Maine,  import  a  covenant 
of  warranty.     Attenv.  Saywartl,  17  D.  221. 

A  deed  of  bargain  and  sale  founded  on  a 
pecuniary  consiaeration  to  take  effect  in 
/uturo  is  good.  Jackson  v.  McKenny,  20  D. 
690. 

Deed  of  bargain  and  sale,  like  a  release, 
passes  no  title  which  the  bargainor  did  not 
nave  at  the  time  it  was  executed,  but  if  a 
warranty  is  annexed  it  will  work  an  estop- 
pel.    DoaweU  v.  Buchanan,  23  D.  280. 

Defect  in  title  of  grantor  of  land  holding 
perfect  legal  title,  subject,  however,  to  a  trust 
as  to  two  undivided  third  parts  thereof  to 
other  persons,  is  not  covered  by  the  statu- 
tory covenant  contained  in  the  words  '*  grant, 
bargain,  and  sell "  of  a  deed,  or  by  the  ex- 
press covenant  of  special  warranty  therein. 
Lloyd  Y,  Farrelly  86  D.  563. 

One  who  conveys  land  by  deed  of  grant, 
bargain,  and  sale  after  the  first  day  of  Feb- 
ruary is  liable  for  the  taxes  of  that  year 
under  his  implied  covenant  against  encum- 
brances, where  the  statute  requires  the  tax 
to  be  assessed  against  the  person  owning  the 
land  on  the  first  day' of  February.  Bhssom 
V.   Van  Court,  80  D.  114. 


84.  avitclaim  deeds.*— A  pvlj  •» 
oeptinff  a  quitclaim  deed  of  laiid  nms  llw 
risK  of  the  goodness  of  the  title,  aad  if  il 
fails,  he  cannot  recover  the  porehaee-mooey, 
unless  he  can  show  fraad  in  the  sale,  ^jqr- 
der  ▼.  La^rofmboiae^  12  D.  187;  Admms  ▼• 
Cuddy,  25  D.  330. 

General  rule  that  grantee  who  takes  qui^ 
claim  deed  cannot  recover  back  conaideFatiaa 
paid,  in  case  of  failure  of  title,  does  not  i^h 
ply,  if  the  title  fails  for  want  of  anthoritj 
in  the  person  who  makes  the  deed  to  act  in 
the  capacity  in  which  he  professes  to  act. 
In  such  case,  assumjJsU  will  lie  to  recover 
back  the  consideration,  and  no  previous  d«> 
maud  is  necessary;  but  the  action  cannot  be 
maintained  by  one  to  whom  the  ponsbaser 
has  subsequently  conveyed  the  premises. 
Barle  ▼.  Biekfwd,  83  D.  651. 

Effect  of  conveying  all  the  right  and  title 
of  a  grantor  is  to  convey  all  that  has  legally 
come  to  him,  and  that  has  not  been  legally 
parted  with  by  him.  Adams  ▼.  Cuddy,  25  D. 
330. 

A  quitclaim  deed  is  a  performance  of  coo- 
tract  to  give  good  title,  if  the  vendor  had 
the  title.     Pugh  v.  Chesseldine,  37  D.  414.* 

Deed  of  release  and  quitclaim  transfers 
title  as  effectually  as  a  deed  of  bargain  and 
sale.     AfcConnel  v.  Reed,  38  D.  124. 

Quitclaim  deeds  in  oommon  ose  in  Con- 
necticut operate  as  primary  or  original  con- 
veyances, and  when  made  to  a  tenant  ia 
possession,  have  all  the  legal  effect  of  release 
deeds  at  the  common  law.  Smithw.  PemUU, 
48  D.  146. 

Subsequent  quitclaim  deed  does  not  relate 
back  to  beginnmg  of  possession  taken  under 
a  parol  gift  of  land,  so  as  to  constitute  aa 
acfverse  possession  to  any  land  described  m 
the  deed  not  in  the  actual  possession  and  oc- 
cupation of  the  grantee.  IVeUson  w,  Thuial^ 
71  D.  142. 

Quitclaim  deed  only  purports  to  release 
and  quitclaim  whatever  interest  the  grantor 
possesses  at  the  time,  and  does  not  amount 
to  the  affirmance  by  him  of  the  possession  of 
any  title,  nor  does  it  preclude  him  from  sub- 
sequently acquiring  a  valid  title,  and  at- 
tempting to  enforce  it.  Stm  Prandsco  v. 
Latoton,  79  D.  187. 

Grantee  in  quitclaim  deed  may  deny  that 
he  received  any  estate  by  the  deed.    lb. 

Operative  words  of  release  in  simple  quit- 
claim deed  are  "remise,  release,  and  quit- 
claim ";  and  where  the  words  **  bargain, 
sell,  and  quitclaim"  are  employed,  they 
operate,  not  merely  to  release,  out  to  trans- 
fer any  interest  which  the  grantor  possessed 
at  the  execution  of  the  deed.  Tottckard  v. 
Crow,  81  D.  108. 

Quitclaim  deed  of  residuary  devisee  pisset 
his  interest,  as  such  devisee,  in  the  grautfid 
premises,  although  the  deed  makes  no  ref- 


*  Conveyance  by  quitclaim, 
68  B.  7«H7fia. 
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grantor's  daughter  during  her  life,  inch  sup- 
port and  maintenance  is  not  a  charse  npon 
the  property  conveyed,  but  a  personal  charge 
on  the  son,  there  being  no  direction  that 
the  maintenance  is  to  be  raised  oat  of  the 
rents  and  profits.  Taylor  t.  Xcmmt,  0  D. 
599. 

A  limitation  or  personal  restraint  on  the 
power  to  sell  in  a  deed  is  valid;  and  the 
period  of  such  limitation  may  be  extended 
beyond  the  time  when  the  grantee  attains 
the  age  of  majority.  Dougal  v.  Fryer^  22  D. 
458. 

Change  in  law  fixing  age  of  majority  does 
not  affect  a  limitation  on  the  power  of  a 
grantee  to  sell  before  he  attains  a  certain 
age.    /ft. 

Snrrivor  ot  several  grantees  may  convey 
an  estate  limited  to  them  on  condition  that 
they  could  only  dispose  of  it  with  the  con* 
sent  of  all,  and  that  in  case  any  of  them 
should  die,  the  snrvivora  should  be  the  heirs 
of  the  deceased,    /ft. 

Provision  in  a  deed  declaring  that  the 
property  conveved  should  be  subject  to  the 
maintenance  of  the  grantor  is  not  a  condi- 
tion upon  the  breakmg  of  which  the  gran- 
tor may  re-enter,  but  is  simply  a  charge 
upon  the  land,  enforceable  in  equity.  Poio- 
fio/  V.  Taylor,  34  D.  726. 

Conditions  in  deeds  can  be  reserved  only 
for  grantor  and  his  heirs,  and  the  right  of 
re-entry  for  a  breach  pertains  to  the  grantor 
and  his  legal  representatives  alone.  Bangor 
V.  Warren,  56  D.  657. 

Condition  in  deed  that  grantee  alienating 
shall  pay  part  of  price  received  to  the  gran- 
tor is  void,  because  it  is  a  restraint  on  aliena- 
tion.    De  Peytter  v.  Michael,  57  D.  470. 

Restraints  on  alienation  of  land  held  in  fee 
were  feudal  in  their  origin,  and  depended 
on  the  right  of  escheat,  possibility  of  rever^ 
sion  existing  in  the  grantor  in  fee.    /ft. 

Statute  qyi  emvtoree  abolished  restraints 
on  alienation  of  fee-simple  estates  in  Eng- 
land, because  it  took  away  the  possibility  of 
reversion  from  the  grantcor.     /ft. 

Deed  of  warranty  is  on  condition,  and 
grantor  or  his  heirs  may  enter  and  take  ad- 
vantage of  breach,  although  no  right  of  en* 
try  is  expressly  reserved  in  the  deed,  where, 
following  the  description,  is  a  provision  stat- 
ing that  the  deed  is  on  the  "conditions" 
that  the  grantee  shall  maintain  and  support 
the  grantor  and  the  grantor's  wife  during 
the  term  of  their  natiural  lives.  Thoma»  v. 
Record,  74  D.  500. 

Where  a  word  is  omitted  in  condition  of 
a  sealed  instrument,  without  wfiich  the  con- 
dition is  insensible,  the  court  will  supply  or 
add  the  word  to  the  condition,  if  the  obvious 
lueaniug  of  the  parties  appears  from  other 
parts  of  the  instrument^  WilUamaon  v. 
Smiih,  78  D.  478. 

In  cases  of  doubt  as  to  whether  a  clause  in 
a  deed  be  a  covenant  or  a  condition,  courts  of 


•nnoe  to  the  will,  when  otherwise  the  deed 
would  be  wholly  inoperative.  Wmberly  v. 
HurU,  83  D.  295. 

Quitclaim  deed  from  mortgagee  to  mort- 
gagor of  mortgaged  premises  is  prima/ade 
a  release  and  satisfaction  of  the  mortj^age 
lien,  and  is  also  prhna/ade  a  bar  to  the  right 
to  foreclose.      Water*  v.  Watera,  89  D.  540. 

Quitclaim  deed  of  mortgaged  premises, 
from  mortgagee  to  mortgagor,  prevents  the 
mortgagee  horn  setting  up  the  mortgage 
against  a  subsequent  purchaser  from  the 
mortgagor,  after  the  recording  of  the  quit- 
claim conveyance,  and  who  purchased  pre- 
sumably upon  the  faith  of  it.     /ft. 

Quitclaim  deed  from  grantee  of  tax  collec- 
tor will  be  color  of  title,  and  an  entry  under 
it  will  give  the  grantee  possession  of  the 
whole  tract  described  in  it.  WeUt  v.  Jack- 
mm  Iron  M/g,  Co.,  90  D.  575. 

Ordinary  quitclaim  deed  executed  by  dev- 
isee for  life,  with  a  power  in  him  to  sell  the 
entire  interest,  conveys  only  his  life  estate, 
and  does  not  amount  to  an  execution  of  the 
power  of  sale.     TowU  v.  Swing,  99  D.  179. 

A  firantee  under  a  recorded  quitclaim  deed 
is  subordinate  to  a  prior  unrecorded  mort- 
gage by  his  grantor.   Snow  v.  Lake,  5  Bi.  625. 

Defendant,  the  owner  of  certain  lands, 
granted  the  same  by  quitclaim  deed  to  the 
plaintiff.  This  deed  was  never  recorded, 
subsequently,  defendant,  for  a  valuable  con- 
sideration, made  a  quitclaim  deed  of  the 
aame  landa  to  L.,  who  had  no  notice  of  the 

Jrior  deed.  L.'s  deed  was  duly  recorded, 
u  an  action  by  plaintiff  against  defendant 
for  damages,  — held,  that  plaintiff's  interest 
in  the  land  was  not  affected  by  the  deed  to 
Lk,  and  that  he,  therefore,  had  no  cause  of 
action.     Marshall  v.  Roberts,  10  R.  201. 

An  intestate  havins  died  without  issue, 
his  father,  who  was  his  sole  heir  at  law, 
executed  to  his  son's  widow  the  following 
release  or  relinquishment:  *'!.,  P.  T.,  Sen., 
do  hereby  release  and  relinquish  all  and 
every  claim  and  demand  which  I  may  have 
against  the  estate  of  P.  T.,  Jr.,  late  of  Jack- 
son County,  decease^l;  and  also  relinquish 
all  my  right  as  heir  to  the  above  estate  to 
and  in  favor  of  A.  T.,  widow  of  the  de- 
ceased." Held,  1.  That  it  was  not  void  for 
want  of  a  consideration,  or  a  description  of 
the  property  conveyed,  or  as  a  release  un- 
supported by  a  precedent  estate  in  the  re- 
leasee; 2.  That  it  was  sufficient  to  pass  the 
entire  interest  oC  the  grantor,  as  heir,  in  the 
real  as  well  as  the  pei-sonal  estate  of  the  de- 
ceased.    Thoimton  v.  Mulquinne,  79  D.  548. 

4.  Conditions,  Exceptions,  and  Reservations. 

86.  Gonditions,  generally.  *  —  Where, 
in  a  deed  of  the  grantor's  plantation  and 
slaves  to  a  son,  there  is  a  clause  *'  that  the 
son  is  to  provide  for,   maintain,"  etc.,  the 

*  CouditloQ,  when  restraint  upon  alienation, 
see  note,  u  D.  juo-jsn . 
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law  will  always  incline  againat  the  latter 
oonatruction.  Baioton  r.  School  DUtrkt  JVo. 
6,  83  D.  670. 

Deed  will  not  be  oonstnxed  to  create  estate 
on  condition,  unless  langaage  is  nsed  which, 
s»  proprh  vigore,  imports  a  condition;  or 
unless  the  intent  of  the  grantor  to  make  a 
conditional  estate  is  otherwise  clearly  and 
nneqaiTocally  indicated.    Ih. 

Usnal  and  proper  technical  words  by 
which  conditional  estate  is  granted  by  deed 
are  "provided,"  "so  as,"  or  "on condition." 
"Words  of  condition  are  iub  eonditionet  ita 
auod,  proviw,"  Condition  in  deed  may  also 
be  created  by  the  use  of  the  words  ri,  or  quod 
ri  eonHngai,  and  the  like,  if  a  danse  of  for- 
feiture or  re-entrv  be  added.     /& 

Words  "cauM  '  and  ''pro,**  when  used  in 
deeds,  are  sometimes  said  to  create  condi- 
tion; that  is,  where  a  deed  is  made  in 
express  terms  for  a  specific  purpose,  or  iu 
consideration  of  an  act  to  be  done  or  serrioe 
rendered,  it  will  be  interpreted  as  creating 
a  conditional  estate.  But  this  exception  to 
the  general  rule  is  confined  to  cases  where 
the  subject-matter  of  the  grant  is  in  its  na- 
ture executory,     lb. 

If  one  makes  a  feoffment  in  fee,  ea  inien' 
Hone,  ad  Rectum,  ad  proposUum,  and  the  like, 
the  estate  is  not  conditional,  but  absolute, 
notwithstanding.  These  words  must  be 
conjoined  in  a  deed  with  others,  £[iving  a 
right  to  re-enter  or  declaring  a  forfeiture  in 
a  specified  contingency,  or  the  graut  will  not 
be  deemed  to  be  conditionaL    lb. 

In  grants  from  crown,  and  in  devises,  con- 
ditional estate  may  be  created  by  use  of 
words  which  declare  that  it  was  given  or  de- 
vised for  a  certain  purpose,  or  with  a  par- 
ticular intention,  or  on  payment  of  a  certain 
sum.  But  this  rule  is  applicable  only  to 
those  grants  or  gifts  which  are  purely  volun- 
tary, and  where  there  is  no  other  considera- 
tion moving  the  grantor  or  donor  besides  the 
mirpose  for  which  the  estate  is  declared  to 
be  created.  Such  words  do  not  make  a  con- 
dition when  used  in  deeds  of  private  persons, 
lb. 

Where  plaintiff's  deed  contains  a  refer- 
ence to  another  deed  duly  recorded,  which 
contains  a  condition  limiting  his  estate,  he 
will  be  held  to  have  had  notice  of  the  condi- 
tion.    Oibert  v.  Peteler,  97  D.  785. 

Conditional  limitations  in  deeds  are  valid. 
Smith  V.  Smith,  99  D.  153. 

Conditions  and  limitations  in  deeds  dis- 
cussed, and  distinguished  from  each  other. 
lb. 

Conditional  limitation  is  of  mixed  nature, 
and  partakes  of  a  condition  and  a  limitation. 
lb. 

In  a  deed  granting  a  life  estate  to  one, 
with  remainder  in  fee  to  his  children,  a  con- 
dition against  alienation  by  the  grantee  or 
sale  for  his  debts,  is  void.  McCUary  v.  EUU, 
t7R.20& 


86.  Precedent  and  eubeeqiiemt  eon> 
ditiona.*  —  Conditions  sufaeequeat  ere  eel 
favored  by  the  law,  and  are  rarely  enloroed 
in  equity  eo  as  to  divest  an  estate  far  a 
breacn,  though  often  relieved  aftaiask 
Thompoon  ▼.  Tkompmm,  68  D.  OSS.  S.  P., 
Tayhr  v.  SvUon,  60  D.  682;  Bmonom  v.  8ia»^ 
son,  80  D.  184;  Bmiormm  r.  Simpmrn^  82  D. 
168;  Rawoon  v.  School  Diatriet  No.  S^S^D, 
670. 

Conditions  subsequent  are  good  whenever 
their  performance  is  not  impossible  or  does 
not  afterwards  become  so  by  the  act  of  God 
or  of  the  grantor,  and  they  are  not  contrary 
to  law  nor  repugnant  to  the  deed;  othennae 
they  are  void,  and  the  grantee  takes  an  ab- 
solute estate.  Ta;ylor  v.  SutUm,  60  D.  682. 

Condition  in  deed  oonveving  fee  that  con- 
veyance is  to  be  void  upon  failure  to  pay  par- 
chase-money  is  not  void  as  being  repugnant 
to  the  fee  conveyed,  lb,  S.  P.,  Sjpofori  v. 
True,  54  D.  621. 

Conditions  snbsiequent  cannot  be  presumed 
or  proved  almndt,  unless  it  may  be  to  tura 
an  absolute  deed  into  a  mortgage,  and  evea 
that  is  doubtfuL  Thomipion  v.  Thompmm,  68 
D.  638. 

Where  condition  applies  in  terms  to 
grantee  or  leasee,  without  mention  of  heirs, 
executors,  or  assigns,  the  condition  cannot  be 
broken  after  the  death  of  the  grantee  or 
lessee.  If  heirs  and  executors  are  named, 
but  assignees  are  not,  it  will  not  be  broken 
by  any  act  of  an  assignee.  Shnermm  v.  Simp- 
son,  80  D.  184. 

Where  deed  is  made  upon  condition  that 
grantee  shall  forever  keep  up  and  maintain 
a  fence  on  the  line  between  the  land  con- 
veyed and  tiie  grantor's  land,  the  land  will 
not  be  forfeited  because  of  the  fact  that  the 
fence  is  not  kept  up  after  the  death  of  the 
grantee,    lb. 

Deed  ii  not  to  be  oonatmed  aa  grant  on 
condition  aubsequent,  aolely  for  the  reason 
that  it  contains  a  clause  declaring  the  par- 
pose  for  which  it  is  intended  the  granted 
premises  shall  be  uae^  where  such  purpose 
will  not  inure  specially  to  the  benefit  of  the 
grantor  and  his  assigns,  but  is  in  ita  nature 
general  and  public,  and  where  there  are  no 
other  words  indicating  an  intent  that  the 
srant  is  to  be  void  if  the  declared  pnrposs 
IS  not  fulfilled.  i?aioao»  v.  Sduiol  Dittria 
No.  6,  83  D.  670. 

Worda  in  deed  declaring  that  grant  ta 
made  for  apecific  purpose,  or  to  accomplish  a 
particular  object,  may,  if  properly  expressed, 
create  a  confidence  or  truat,  or  amount  to  a 
covenant  or  agreement  on  the  part  of  the 
grantee;  but  uie  absence  of  any  right  or 
remedy  in  favor  of  the  grantor  under  such  a 
grant  to  enforce  the  appropriation  of  land  to 
the  specific  purpose  for  which  it  was  con- 
veyed will  not  of  itself  make  that  a  condi- 

*  Conditions  sabaequent,  what  ara^  and  vaUdltf 
of,  lee  notCb  67  &.  «Hi& 
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227. 

Condition  in  dead  tliat  grantea  ■hiU  mtA^ 
tain  ftnd  support  certain  named  penone  in  a 
comfortable  and  convenient  manner  does  not 
raifle  a  personal  trust  in  the  grantee,  but  the 
support  may  be  furnished  by  others.    76. 

Condition  in  deed  of  land  that  if  grantee 
die  without  children  living  at  the  time  of  her 
decease,  the  land  shall  revert  to  the  grantor, 
is  fulBUed  by  the  grantee's  dying  leaving  one 
child  survivrng  her,  and  the  estate  conveyed 
will  pass  to  the  heir  ol  the  child  after  its 
death.     Piermn  v.  ArmMmng^  63  D.  440. 

A  deed  of  timber,  standing  or  lyin|[,  to  be 
removed  within  a  year,  limits  the  right  of 
removal  to  that  time,  but  the  manufacture 
of  such  timber  into  stave-bolts  on  the  prem* 
ises  authorizes  the  removal  after  that  time. 
Golden  V.  Ohck.  46  R.  82. 

89.  ForfiBitur«  for  lir»aoh.^  —  1.  Wha$ 
i§  o  6r0ac^  and  U§  ^ed,  genwoUy.  —  Where 
a  deed  is  made  by  a  -father  to  his  son  in  con- 
sideration of  a  covenant  on  the  part  of  the 
ffrantee  to  maintain  the  grantor  uid  pay  his 
debts,  on  condition  that  if  he  fails  to  do  so 
the  grantor  shall  have  a  right  of  f»<«ntry, 
the  grantee  may  insist  on  having  the  Justioe 
of  an  alleged  debt  of  the  grantor  established 
before  payins  it;  but  if  jie  refuses  to  pay 
after  it  has  Deen  established  by  a  boara  of 
arbitrators,  there  is  a  breach  of  the  covenant 
and  condition  in  the  deed.  Jackmn  t.  2\>p- 
;,  19  D.  615. 

f  the  grantee  relies  upon  payment  of  the 
debt  to  prevent  a  forfeiture  of  his  estate,  in 
such  a  case  he  must  prove  suoh  payment. 
lb. 

Grantor  has  an  election,  in  ease  of  non- 
payment of  a  debt  so  established,  either  to 
insist  upon  the  forfeiture,  or  to  waive  that 
remedy  until  an  attempt  has  been  made  to 
enforce  payment  by  action,     lb. 

After  judgment  on  the  award,  whioh  re- 
mains unsatisfied,  the  grantor  may  bring 
ejectment  to  enforce  the  forfeiture.    /&. 

Where  the  grantee  has  conveved  the 
premises  to  anouier,  an  action  to  enforce  the 
forfeiture  may  be  brought  against  the  latter, 
who  merel  v  rej^resents  nis  arantor.    IK 

Grantora  heir  may  avail  himself  of  such 
covenant,  upon  breach  thereof  after  his  an- 
cestor's death,  though  he  be  not  expressly 
named.     /6. 

Where  the  condition  in  such  case  is,  that 
the  grantor  may  re-enter  if  the  grantee 
neglects  to  pay  the  debts  as  covenanted,  and 
suffers  the  grantor  to  be  put  to  cost,  trouble, 
and  expense,  the  latter  part  of  the  condition 
is  personal  to  the  grantor;  and,  after  his 
death,  neglect  to  pay  only  need  be  shown  to 
work  a  forfeiture.     1 6. 

An   estate  of   freehold  whioh   has  oooe 

*  When  a  deed  may  be  avoided  for  breach  of 
eondltioni  subsequent,  and  at  whose  Instancs^ 
see  note.  M  D.  HA-lUk 


tion  which  is  not  so  framed  as  to  warrant  in 
law  that  interpretation.     lb. 

Estate  cannot  be  made  defeasible  on  con- 
dition subsequent  by  construction  founded 
on  an  argument  ab  ineonvenitrUi  only,  or  on 
considerations  of  supposed  hardship  or  want 
of  equity.     lb. 

Grant  of  land  which  has  been  used  for 
burying-plaoe  to  a  town,  "for  a  burying- 
place  forever,"  in  consideration  of  love  and 
affection,  "and  divers  other  valuable  con- 
siderations," is  not  a  grant  upon  a  condition 
subsequent.  Such  a  grant  is  not  purely  vol- 
untary; it  is  only  partiall;^  so.     /o. 

Estate  will  not  ordinarily  be  defeated  by 
the  mere  failure  of  the  consideration  of  a 
grant  of  land,  or  the  non-fulfillment  of  the 
pnrpoee  for  which  a  conveyauce  by  deed  is 
made.     lb, 

A  condition  in  a  deed  that  the  grant  shall 
be  void  if  the  grantee,  his  heirs  or  assigns, 
should  sell  or  permit  the  sale  of  spirituous 
liquors  on  the  premises,  is  valid,  although 
such  sales  were  not  illegal.  Smith  v.  Barrie^ 
66  K.  391. 

In  a  deed  of  land  to  a  religious  corpora- 
tion, the  words  "  for  the  pnrnose  of  erecting 
a  church  thereon  only,"  following  the  de- 
icription  of  the  property,  do  not  oreate  a 
eonuition  subsequent.  Famham  v.  Thomp- 
ion,  57  R.  59. 

B  owned  two  hotels,  in  the  same  village, 
the  Trotter  House  and  the  Bliss  Hotel,  and 
sold  the  former  to  the  plaintiff  for  $4,250, 
and  at  the  same  time,  ror  the  consideration 
of  $2,500,  agreed  that  the  Bliss  Hotel  should 
never  be  used  for  hotel  and  boarding-house 

Eurposes;  and  as  security,  conveyed  the  Bliss 
[otel  to  the  plaintiff  by  warranty  deed,  con- 
ditioned to  be  void  if  the  restriction  was  ob- 
served. The  plaintiff  went  out  of  the  hotel 
business,  and  conveyed  his  hotel,  but  not  his 
interest  under  the  conditional  deed.  B,  ob- 
serving the  condition  so  long  as  he  was  owner 
of  the  Bliss  Hotel,  finally  sold  it  in  parcels; 
and  the  several  defendants  became  the  own- 
era.  Large  improvements  bad  been  made. 
There  was  a  clear  breach  of  the  condition; 
but  some  of  the  defendants  were  innocent, 
and  some  not.  In  a  suit  for  forfeiture, — 
keld,  that  equity  did  not  require  an  enforce- 
ment of  the  conditional  deed;  but  that  the 
plaintiff  should  recover  the  two  thousand 
five  hundred  dollars,  with  interest  from  the 
time  he  demanded  the  money.  Stevem  v. 
PiWtfmry,  52  R.  121. 

87.  Ifeceaaity  of  performance.  —  Con- 
dition in  a  conveyance  that  the  grantee  shall 
keep  a  saw-mill  and  a  grist-mill,  doin|{  busi- 
ness on  the  premises  granted,  is  valid,  and 
the  grantee  forfeits  his  estate  if  he  fails  to 
perform  the  condition.  Sperry  v.  Pond,  24 
D.  *296. 

88.  Sufficiency  of  performance.  — 
Any  one  interested  in  a  condition  in  a  deed 
or  in  lands  to  which  it  relatea  may  perform 
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vested  cannot  cease  or  be  defeated  by  the 
non-performance  of  conditions,  nnless  upon 
the  entry  for  condition  broken;  bnt  to  this 
role  there  is  an  exception,  that  if  the  party 
entitled  to  the  benent  of  the  condition  is  in 
the  actual  possession  of  the  land,  an  entry  is 
unnecessary.  Frost  ▼.  BiUler,  22  D.  199; 
Spear  ▼.  Fuller,  28  D.  391. 

Condition  annexed  to  a  grant  of  land  that 
the  grantor  should  be  allowed  to  remain  in 
possession,  and  that  the  grantee  should  onl> 
tivate  the  land,  and  furnish  the  grantor  with 
one  half  it  produced,  and  pay  him  a  certain 
sum  of  money,  is  broken  by  a  failure  to  pay 
the  money,  upon  the  grantor  notifying  the 
grantee  to  quit  possession,  and  such  notifica- 
tion, the  grantor  remaining  in  possession,  is 
a  sufficient  entry  for  condition  broken, 
although  the  latter  afterwards  receives  his 
proportion  of  the  produce  actually  raised. 
Frost  V.  Butler,  22  D.  199. 

Fee-simple  estate  on  condition  subsequent 
passes  b  V  a  conveyance  to  one  and  bis  heirs, 
m  consideration  and  on  condition  that  they 
maintain  the  grantor's  idiot  son  during  life, 
and  upon  breach  of  the  condition  by  the 
heirs  of  the  grantee,  after  his  death,  though 
they  be  infants,  the  heir*  of  the  grantor  may 
enter  and  destroy  the  estate,  but  until  they 
do  so,  the  grantee!s  heirs  will  hold  the  lancL 
Cross  V.  Carson,  44  D.  742. 

A  stranger  cannot  take  advantage  of 
breach  of  condition  subsequent  in  a  convey- 
ance  upon  condition  that  the  grantee  and 
his  heirs  maintain  the  grantor's  idiot  son  for 
life.  Hence,  if,  upon  refusal  of  the  heirs  to 
support  such  idiot,  a  stranger  maintains  him, 
he  cannot,  in  equity,  make  his  claim  there- 
for a  charge  on  the  land  in  Uie  hands  of  the 
heirs.     lb. 

Where  consideration  of  a  deed  was  one  dol- 
lar, and  the  execution  of  an  agreement  by 
the  grantee  to  pay  the  grantor,  during  his 
life,  one  third  of  the  crop  raised  on  the 
demised  premises,  the  performance  of  this 
latter  agreement  is  a  condition  subsequent, 
and  the  failure  to  so  pay  the  one  third  yearly 
produce  is  such  a  breach  as  will  work  a  for- 
feiture of  the  estate,  and  equity  will  interfere 
to  set  aside  the  conveyance.  Leach  v.  Leach, 
68  D.  642. 

Upon  setting  aside  a  conveyance,  the  court 
should  take  an  account.  The  defendant  should 
be  allowed  for  the  money  consideration  paid 
by  him,  together  with  interest,  for  rents 
paid,  and  improvements  made,  and  should 
be  charged  with  the  rent  for  the  whole  farm 
from  the  time  he  went  into  possession.   lb. 

Estate  upon  condition  in  a  deed  that  the 
grantee  shall  forever  keep  up  and  maintain 
a  fence  on  the  line  between  the  land  conveyed 
and  other  land  specified,  is  not  forfeited  by 
neglect  to  keep  up  the  fence  after  the  gran- 
tee's death.     Emerson  v.  Simpson,  82  D.  1G8. 

A  deed  of  land  **  for  churcli  purpodea  "  con- 
tained a  condition  tuat  if  the  seats  of  any 


church  thereon  should  be  "rented  or  eoM," 
the  land  should  revert.  'Dm  lan<i,  witli  the 
church  erected  thereon,  was  sold  under  judi- 
cial proceedings  to  pay  debts  of  tbe  ^ureb. 
Held,  not  a  breach  of  the  oonditioo.  IToo^ 
toorth  V.  Payne,  90  R.  298. 

2.  When  breach  qf  condUion  reoesU  ntaU  h 
grantor.  —  Estate  on  condition  subsequeat 
does  not  revert  until  entry  for  breach  of  the 
oondition,  but  where  the  grantor  remains  in 

Sossession  of  the  land  and  transmits  it  to  his 
evisee,  who  sets  up  her  title  in  oppositiaa 
to  that  of  the  grantee,  in  an  action  by  ths 
latter  to  recover  possession,  it  is  sufficient 
without  a  formal  entry.  Thon^mmr.  7%omp' 
son,  68  D.  638. 

An  instruction  that  a  eooveyance  of  sstats 
on    condition    subse<|uent    is  void,    if    tfas 

Srantee  refuses  or  fails  to  perform  the  con- 
ition,  is  not  strictly  correct,  inasmuch  as  it 
docs  not  state  the  necessity  of  an  entry  for 
condition  broken;  but  it  is  not  erroneous  as 
applied  to  the  evidence,  where  it  appears 
that  the  situation  of  the  parties  was  such  as 
not  to  require  a  formal  entry.     76. 

Mere  breach  of  condition  will  not  revest 
estate  in  grantor  upon  oondition  exoept  at 
his  election.  It  is  optional  with  the  grantor 
of  an  estate  upon  condition,  in  case  a  brea^ 
of  the  condition  occurs^  whether  he  will 
avail  himself  of  the  same,  as  a  forfeiture  of 
the  estate  thus  granted.  Hubbard  v.  Hub- 
bard, 93  D.  76. 

To  make  an  estate  on  oondition  revest  in 
grantor  upon  breach  of  condition,  he,  if  not 
in  possession,  must  make  entry  or  bring  ao> 
tion;  or  if  in  possession,  he  must  manifest 
intent  to  hold  possession  by  reason  of  the 
breach.     lb. 

3.  Waiver  qf  hrtach.  —  Where  a  deed  was 
conditioned  to  be  void  unless  the  considera- 
tion was  paid  at  a  specified  time,  the  grantor 
is  the  only  person  who  can  take  advantage 
of  a  breach  of  the  oondition;  and  by  after- 
wards accepting  payment  ha  waives  that 
advantage.     Dwqal  v.  Fryer,  22  D.  458. 

When  estate  in  land  has  l)een  forfeited  by 
non-performance  of  conditions  at  the  day, 
the  forfeiture  will  be  waived  by  aooepti&c 
performance  at  a  subsequent  period;  and 
when  a  covenant  has  been  broken  alrea<ly, 
the  acceptance  of  performance  of  a  new 
agreement  substituted  in  place  of  it  wiU 
have  the  same  effect.  Oamhari  v.  Fitutef, 
93  D.  303. 

Grantor  of  an  estate  upon  condition  may 
waive  breach  and  forfeiture.  HnbUdrd  v. 
Hubbard,  93  D.  75. 

If  the  grantor  of  an  estate  on  condition, 
after  br^ch  of  condition,  but  before  entry, 
action,  or  manifestation  of  intent  to  hold 
possession  by  reason  thereof,  treats  the 
condition  as  still  subsisting  and  obligatory, 
it  is  a  sufficient  waiver  of  the  breach.     /&. 

A  conveyed  premises  to  B  on  conditioa 
that  A  and  his  wife  should  be  allowed  to 
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reside  thereon  durinff  their  respeotiTe  lives, 
and  that  so  long  as  they  shoula  so  reside,  B 
should  furnish  them  with  oomfortabla  main- 
tenance and  support.  This  condition  was 
broken,  and  A  waived  the  breach  both  as  to 
himself  and  as  to  his  wife.  Seldf  that  this 
waiver  was  sufficient  to  avoid  forfeiture 
without  any  waiver  by  the  wife  also,  al- 
though the  wife  joined  in  the  deed  from  A 
to  B  for  the  purpose  of  releasing  her  right  of 
dower  and  homestead  rights^  u  any,  in  the 
premises  conveyed.     lb, 

90.  Heaervations.*  —  1.  In  general  — 
Construeiion  and  vaUdity,  —  Reservation  is 
something  to  be  deducted  from  the  estate 
granted,  narrowing  and  limiting  what  would 
otherwise  pass  by  the  general  words  of  the 
grant     Dyer  v.  Saitford,  43  D.  309. 

Where  a  conveyance  reserves  two  hun- 
dred acres,  "  to  be  taken  ofif  in  a  convenient, 
oompact  form  from  the  southwest  corner  " 
of  a  tract,  the  land  should  be  taken  in  a 
square,  unless  peculiarly  inconvenient  from 
the  situation  of  the  land,  and  should  be 
bounded  by  the  south  and  west  boundaries 
of  the  larger  tract  Jadeeon  v.  Vitchory^  19 
D.  522. 

Keservatioii,  exoeption,  or  condition  In  a 
deed  or  lease  repugnant  to  estate  previously 
described  in  the  granting  or  habenaum  clause 
of  the  instmment,  is  void.  Pyndun  v, 
Sieame,  45  D.  210. 

Reservation  to  be  ffood  most  be  made  to 
grantor;  it  is  not  the  less  made  to  him  if  it 
be  so  made  that  others  can  derive  advantage 
from  it;  it  will  be  considered  as  made  to 
him  when  valuable  rights  are  secured  to 
him,  although  others  may  be  benefited  by  it 
0<M  V.  WaOer,  58  D.  734. 

Reservation  cannot  be  regarded  as  repug- 
nant and  void  when  the  grantee,  if  it  be 
permitted  to  be  effectual,  may  acquire  a 
valuable  interest  in  the  thing  granted.     lb. 

Owner  conveying  land  may  reserve  free 
flow  of  light  and  air  over  it  without  obstruc- 
tion; and  such  reservation  is  good  as  some- 
thin^i  not,  in  the  sense  of  the  law,  before 
existing,  but  derived  from  the  thing  granted. 
lb. 

Law  implies  reservation  of  easement  by 
grantor  only  where  easement  is  absolutely 
necessary  to  the  enjoyment  of  the  land  re- 
tained; as  in  the  case  of  a  way  by  necessity. 
Burden  v.  Siein,  62  D.  768. 

Reservation  in  deed  includes  standing 
trees,  where  it  is  of  "all  the  hemlock, 
spruce,  and  birch  timber  in  the  wood- lot,*' 
especially  when  it  does  not  appear  that 
there  was  any  manufactured  lumber,  and 
the  reservation  refers  for  measurement  of 
the  trees  to  the  circumference  at  the  stump. 
AltuU  V.  LaJnn,  66  D.  739. 

Admeasurement  of  trees  reserved  includes 
bark,  where  the  reservation  it  limited  to 

*  Implied  reservation  of  easement,  see  notes,  57 
D.  768;  88  D.  608  CMw 
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trees  "  measuring  forty-two  ti 
cumferenoe  at  the  stump.*'    lb. 

While  upon  sale  of  leased  or  rented  land 
rent  may  be  reserved,  if  no  reservation  be 
made,  a  oonveyanoe  in  fee  PMses  the  aoom- 
ing  rent  to  the  grantee,  2>ta90i»  v.  NkeolU, 
89  D.  312. 

Intent  of  parties  most  oontrol  in  oonstru- 
ing  reservations  in  deeds,  and  this  is  to  be 
gathered  from  the  nature  of  the  subject- 
matter  and  the  language  used.  Oooney  v. 
Hauee,  94  D.  425. 

Words  **right  toussand  oooupy,''in  rss- 
ervation  in  a  deed,  are  equivalent  to  the  right 
to  the  use  and  occupancy,  and  import  a  gen- 
eral right  in  the  arantors  to  uss  and  occupv, 
either  by  themselves  or  others,  limited  only 
by  the  implied  legal  duty  to  occupy  in  a  pru- 
dent manner.     lb. 

Language  in  a  deed,  "reserving  to  ourselves 
the  right  to  uss  and  occupy  the  said  granted 
premises  for  five  yean,  if  we  ohoose  to  do  so 
lor  that  length  of  time,  from  the  date  of 
this  deed;  but  if  we  leave  the  possession  and 
occupancy  of  said  premises  before  the  expi- 
ration of  said  five  years,  then  this  reserva- 
tion shall  be  at  an  end  and  determine,  and 
the  grantee  above  named  shall  have  full  pos- 
session thereof,** — is  not  a  limitation  per- 
sonal in  its  nature,  but  general,  and  imports 
the  right  to  occupy  personally  or  by  tenants. 
/6. 

Reservation  of  nao  and  occupancy  for 
stated  period  in  a  deed  by  grantor  will  not  be 
determmed,  either  in  whole  or  in  PM*t,  if  the 
grantor  leases  a  portion  of  that  which  he  has 
rsserved,  where  such  reservation  is  not  ex- 
plicitly personal  in  its  terms,  but  generaL 
lb. 

Reservation  in  a  deed  of  right  to  cut  and 
remove  so  jnuch  timber  as  tlM  grantor  may 
remove  within  a  specified  period  does  not 
except  out  of  the  estate  granted  the  owner- 
ship of  the  timber,  but  reserves  to  the 
grantor  a  mere  right  of  cutting  and  remo/- 
mg,  which  terminates  at  the  expiration  of 
the  period  of  limitation;  and  this  u  the  legal 
effect  of  a  clause  in  a  deed  "reserving  the 
right  to  cut  and  remove  all  the  pine  timber 
or  trees  upon  said  premises,  etc.,  and  the 
right  is  hereby  reserved  by  [the  grantor]  to 
enter  upon  said  lands  at  any  time  within 
two  years  next  succeeding  the  date  of  this 
instrument  for  the  purpose  of  cutting  and 
removing  the  trees  and  timber  so  reserved.  ** 
Rick  V.  ZeUedmf,  99  D.  81. 

A  deed  of  lands  reserved  the  timber,  the 
grantee  stipulating  that  the  grantor  should 
have  two  years  to  remove  it  HM^  that  it 
might  be  removed  after  that  time.  Irene  v. 
Webb.  32  R.  193. 

A  reservation  of  '*  all  minerals  **  in  a  deed 
does  not  include  petrolenm  oiL  Dunheun  v. 
Kirkpatrkk,  47  R.  696. 

An  exception  and  reservation  in  a  deed  of 
all  "metals  and  mineral^"  etc.  and  of  "all 
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▼mloabU  oarthfl,  eUys,  stones,  painty  and 
substances  for  the  mannfactnre  of  paints,** 
ooTers  clay  for  making  bricks.  fotlUr  t. 
Ruid^  68  R.  720. 

A  reservation  of  "three  fourths  of  an 
acre  as  a  borying-groond  for  the  family  and 
their  descendants"  is  Talid,  and  subsists 
althouffh  the  whole  tract  is  subsequently 
deeded  without  reservation.  Bennr,Jaatekert 
59  R.  645. 

2.  Beserving  a  life  tiiate.  —  A  deed  con- 
veying an  estate  in  fee  to  the  grantee,  with 
a  reservation  of  a  life  estate  in  the  grantor, 
is  good  as  a  covenant  to  stand  seised.  «^adb- 
son  V.  8taat$,  6  D.  876. 

So  held  of  a  reservation  in  a  deed  from 
father  to  child  of  the  use  of  the  premises  for 
the  lives  of  the  grantor  and  his  wife.  Brewer 
V.  Hardy,  33  D.  747. 

A  child  acquires  a  vested  remainder  under 
such  a  deed  expressing  onl^  a  pecuniary 
consideration,  and  such  remainder  is  not  do> 
feated  by  a  subsequent  recovery  in  a  writ  of 
right  by  a  third  person  against  the  father, 
to  which  the  child  was  not  a  ptrty.    /ft. 

Grant  or  gift  of  chattels  by  deed,  with  res- 
ervation of  life  estate  to  the  grantor  or 
donor,  will  pass  nothing.  Lanee  ▼•  Lcmoet 
72  D.  555. 

A  deed  of  land  to  A,  her  heirs  and  assigns 
forever,  in  consideration  of  love,  good-will, 
and  afifection,  reserving  the  use  of  the  lands 
during  the  grantor's  natural  life,  conveys 
the  fee  m  prnMnti,  subject  to  the  Ufe  estate. 
Cribb  V.  Boffen,  32  R.  511. 

A  warranty  deed  was  conditioned  for  a 
reservation  of  all  the  grantor's  right,  title, 
and  interest  for  his  life.  Held,  a  valid  reser- 
vation.    Gravee  v.  Atwood,  52  R.  610. 

3.  Beserving  a  right  qf  way.  —  Reservation 
in  a  deed  by  which  the  giuncor.  reserves  to 
himself  "  the  right  of  passing  and  repassing 
with  teams  in  the  most  convenient  place 
across  the  land  conveyed  "  does  not  restrict 
the  right  of  way  to  a  transverse  one;  it  may 
be  both  transversely  and  lengthwise,  as  may 
be  moet  convenient  to  the  grantor.  Brown 
T.  Meadv,  25  D.  248. 

Words  ''across  the  land  oonveyed,"  in  a 
reservation  in  a  deed,  may  mean  over  the 
land;  they  do  not  necessarily  exclude  the 
idea  of  |>assin|(  over  a  parallelogram  in  a 
longitudmal  direction,     /o. 

Where  grantor  reserves  a  right  of  ingress 
and  •groM  through  a  gate  or  passage-way 
about  five  feet  in  width,  for  carrying  and  re- 
carrying  wood  or  any  other  thing  to  and 
from  an  adjoining  house  of  the  grantor,  this 
amounts  to  the  reservation  of  the  right  of 
a  suitable  and  convenient  passage  for  the 

Surposes  indicated,  bat  does  not  definitely 
etermine  the  exact  width  of  the  passage- 
way. And  if  the  grantor  and  those  who 
claim  under  him  have  used  such  passage 
nearly  in  conformity  with  the  terms  of  the 
reservation,  they  will  be  deemed  to  have 


held  under  the  reservation,  not  uAwmtd^ 
thereto^  and  they  will  be  limited  by  te 
terms.    Atibw  ▼.  Bordmam,  37  D.  lOOi 

Where  dimonsions  of  a  way  reserved  sn 
not  expressed,  but  the  objeet  of  tiM  reesrva- 
tion  is  expressed,  the  dimensions  miMt  bs 
inferred  to  be  such  as  are  vsasoodUy  sofi* 
cient  for  the  aooomplishment  of  that  object 
/ft. 

Owner  of  land  ofver  whieh  Us  grantor  rs- 
ssrved  a  passage-way  may  oorer  in  thai 
way  by  bnilding  ovBr  it,  providod  1m  Isavt 
a  space  high  and  wide  enough,  and  snfli* 
oiently  weU  lighted,  to  answer  rsasooably 
well  the  purpose  for  which  snoh  paantg^-way 
,was  rsserveo.    /ft. 

A  and  B  were  co-tenants  o(  a  pnaswaj;  A 
sold  his  portion  thereof  and  in  the  deed  at- 
tempted to  reeerve  to  himself  tlie  right  to 
pass  and  repass  through  said  paasway  into 
and  upon  adjoining  Isnd.  Heid,  that  such 
reservation  or  exoeption  was  Toid,  and  that 
the  other  co-tenant  might  at  all  times  se 
treat  it    MmrehaUw.  Tmmbmll,  73  D.  667. 

In  a  deed  reeerving  the  riffht  to  ent  and  le- 
move  timber,  "at  any  and  all  times,  slso 
the  right  of  ingress  and  egress  at  any  and 
all  times  for  the  ipace  of  twelve  yean  from 
the  date  above  written,  lor  tho  pnrpoee  so  ss 
aforesaid,"  the  right  of  entry  ana  of  |iropecij> 
ceases  with  the  twelve  years.  BaUomMaU  v. 
Lcttfe,  35  R.  683. 

In  a  deed  in  fee,  a  reservation  o(  "'a  road 
ten  feet  wide  along  the  line  of  C  D,  to  bs 
shut  at  each  end  by  a  bar  er  gate,*  eantei 
only  a  right  of  way,  and  not  the  fee  of  the 
strip  of  land.    Kkier  v.  Better,  42  R.  608. 

4w  Betervkiff  water  rigktt, — Reeervatioa  in 
a  deed  of  a  nsht  in  the  grantor  to  slip  his 
own  logs,  toll  free,  over  a  dam  on  the  prem- 
ises, is  personal,  and  not  assignable.  Wade- 
worihY.  8mm,  26  D.  525. 

In  ease  of  an  absolute  oonveyanoe  o(  land, 
no  reservation  of  right  to  divert  water  from 
a  stream  mnning  over  said  land  is  to  be  im- 
plied from  the  mot  that  at  the  time  of  the 
conveyance  the  grantor  diverted  a  portioa 
of  said  stream  for  use  upon  another  portion 
of  his  land.  A  stranger  who  is  sought  to  be 
enjoined  for  diverting  such  stream  oannol 
set  up  such  reservation.  Burdem  ▼•  Siem^  62 
D.  7M. 

Reeervaticn  of  **  right  to  take  and  ase 
water  sufficient,"  ''at  all  times,"  to  drive  a 
oertain  factory  on  the  grantor's  land,  is  ss 
effectual  as  a  conveyanoe  of  such  right  by 
the  grantee  to  the  grantor,  especially  where 
the  grantee  afterwards  conveys  the  whole 
interest  reserved  to  the  grantor,  and  each 
right  vests  in  a  subseouent  grantee  of  the 
residue  of  the  grantors  land  as  an  ease- 
ment or  eervitnde  appurtenant;  and  such 
subsequent  grantee  may,  when  necisBary 
to  secure  his  right  to  "sufficient"  water, 
cut  off  any  spouts  or  conduits  used  hy 
the  prior  grantee^  whereby  Ike  qoantitj  is 
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ijnwhad,     Hamnumd  t.  Yf oocf many  66  D. 
819. 

Vendor  may  reMrve  awignmble  right  to 
take  water  from  a  spring  tmated  npon  the 
land,  throagh  pipes  of  certain  dimensions, 
with  the  right  to  enter  npon  the  land  to 
make  repairs,  upon  payment  of  the  damages 
oansed  thereby;  ana  such  right  need  not  be 
limited  as  to  tiie  place  or  manner  of  its  en- 
joyment, nor  annexed  to  any  partionlar  es- 
tate.   Ooodrieh  t.  Burbank,  90  D.  161. 

Under  a  reservation  of  the  right  to  "a 
■Qppl^  of  spring  water  by  means  of  a  hy- 
dranho  ram,  wheel,  or  other  process  of 
forcing  water,"  the  party  entitled  may  snb- 
■titnte  a  windmill  for  a  wheel  previously 
ased.     Rkhardmm  ▼.  CkmefOit  83  R.  784. 

6.  lOmirations. — A  grantor  conveyed  land, 
reeerving  the  streams  of  water  and  the  soil 
ander  them,  with  the  right  of  erecting  mill- 
daioa,  and  also  such  part  of  the  land  as  shall 
be  overflowed  by  water,  for  the  use  of  mills. 
Hie  grantee  sold  part  of  the  premises  with 
a  aimilsr  reservation,  and  the  last  ^pmtee 
erected  a  dam  on  his  part,  overflowing  his 
grantor's  land.  ffM,  that  until  the  flrst 
grantor  exercised  his  right  and  erected  dams, 
the  reserratioa  was  inoperative,  and  if  coa- 
■idered  as  an  exception,  would  be  void  for 
anoertainty,  and  an  action  was  maintainable 
MEainst  the  latter  grantee  by  his  grantor. 
Thiompwn  v.  Qftgcry^  4  D.  255. 

The  owner  of  land,  having  leased  a  stone 

Saarry  thereon  for  a  term  of  years,  conveyed 
be  Umd,  reserving  the  use  of  the  quarry  un- 
til the  expiration  of  the  lease.  Ihiring  the 
oontinuance  of  the  term,  the  lease  was  can- 
celed by  consent.  Htld^  that  this  did  not 
extingnish  the  reservation,  but  that  it  would 
oootinue  until  the  end  of  the  term.    Famum 

▼.  puat,  19  D.  3da 

A  railroad  company  received  a  deed  of  ^e 
fee  of  a  strip  of  land  through  the  grantor's 
farm,  reservms  to  the  {grantor  the  privilege 
of  mowing  and  cultivating  the  surplus  ptft 
thereof  not  required  by  the  railroad  com- 
pany; a  prior  mortgage  on  the  farm  being 
toredoeed,  the  referee's  deed  on  the  sale 
excepted  and  reserved  the  said  strip  "as 
conveyed  "  to  the  railroad  company;  the  de- 
fendant, succeedin^i  to  the  purchaser's  title, 
entered  on  the  strip,  and  cut  and  removed 
the  wheat  growing  on  it.  In  an  action  of 
trespass  by  the  mortgagor  therefor,  —  held, 
that  the  reservation  in  the  deed  to  the  rail- 
road company  was  not  of  an  easement  ap- 
purtenant to  the  rest  of  the  form,  but  simply 
of  a  right  to  proflts  in  the  strip  to  the  gran- 
tors personally,  which  did  not  pass  by  the 
deed  on  foreclosure,  and  that  defendant  was 
liable.    Fkret  v.  Keatw,  26  R.  612. 

A  deed  to  a  railroad  oompany  contained 
this  clause:  "  Reserving  to  myself  the  right 
of  passing  and  repassing  and  repairing  my 
aqueduct  logs  forever,  throush  a  culvert  six 
feet  wide^  and  rising  in  height  to  the  super- 


structure of  the  railroad,  to  be  built  and 
kept  in  repair  by  said  oompany."  BM^  te 
confer  on  the  f^rantor  a  new  right  not  pre- 
viously vested  in  him,  operative  as  a  reser- 
vation, and  not  as  an  exception,  and  vesting 
only  an  estate  for  life.  A9her<^  v.  BatUm 
R.  R,  Co,,  80  R.  672. 

The  deifendaat,  a  religious  camp-meeting 
association,  having  laid  out  and  mapped  sea- 
side property  into  lots,  reserving  a  tier  of 
blocks,  extending  from  the  ocean  westward, 
as  a  "camp-ground"  for  religious  services 
and  tenting  purposes,  and  having  sold  to  the 
complainant  lots  bv  this  map  fronting  on  the 
blocks  so  reserved,  whereon  he  erected  a 
summer  residence^ — hM,  that  the  associa- 
tion had  no  right  to  divide  these  blocks  into 
lots  for  the  purpose  of  leasing  them,  with  the 
privilege  of  erecting  permanent  cottages, 
Leim^  V.  Oeeoti  GUy  A§§*n,,  56  R.  16. 

A  warrant  deed  granted  a  parallelomoi 
of  land,  nine  chains  and  ninety-six  links  long, 
by  five  chains  and  two  links  wide,  **  contain- 
ing five  acres,  •  •  •  •  reeerving  from  said 
grant  a  strip  thirlnr-three  feet  in  width,  on  the 
south  side  of  said  tracts  for  a  public  street." 
Helc^  that  the  fee  of  the  thirty-three-feet 
strip  passed  to  the  grantee.  ElUtd  v.  SnuUi, 
59  R.  329. 

91.  BestrlotioiiB.— 1.  ^encraffy.— What- 
ever is  expressly  granted,  covenanted,  or 
promised  cannot  be  reetricted  or  diminished 
by  subsequent  provisions  or  restricti<ms. 
PObb  v.  Monroe,  58  D.  751. 

An  agreement  restricting  use  of  land  may 
be  enforced  in  equity  against  all  those  who 
take  the  estate  with  notice  of  such  agree- 
ment»  although  it  is  strictiy  neither  a  real 
covenant  nor  a  technical  qualification  of  titie. 
WhUney  v.  ankm  R'p  Co,,  71  D.  715. 

An  agreement  restricting  use  of  land  will 
be  construed,  in  order  to  carry  out  the  plain 
intent  of  the  parties,  as  creating  a  right  cr 
interest  in  the  crantor  in  the  nature  of  an 
incorporeal  hereditament  or  easement,     fb, 

A  condition  impoeed  by  grantor  as  to  use 
of  portion  of  land  ^^ranted  does  not  operate 
as  a  perpetual  restnotion  in  favor  of  subse- 
quent grantees  of  a  part  thereof,  so  that 
equity  will  reetrain  the  violation  of  the  con- 
dition, as  against  other  grantees,  in  the  ab- 
sence of  any  fact  or  circumstance  to  show 
that   the    condition    was  annexed  for  the 

Eurpose  of  improving  or  rendering  more 
enefioial  the  occupation  of  the  estate  granted, 
when  it  should  be  divided  into  separate  par- 
cels, and  be  owned  bv  ditferent  individuals, 
or  with  the  object  of  benefiting  another  tract 
adjoining  to  or  in  the  vicinity  of  the  land. 
Jeweil  V.  Lee,  92  D.  744. 

A  stipulation  in  grant  that  land  is  to  be 
"common  and  unoccupied "  is  valid,  where 
the  grantee  owns  adjoinins  land  which  would 
be  materially  benented  if  the  land  granted 
remained  open;  and  in  such  a  case  the 
grantor  may  maintain  aa  aetioa  against  • 
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laiiBB  of  the  graatoe  for oraofemga Imildiiig 
on  the  Und.     Ooy  ▼.  Walker^  68  D.  734. 

2,  As  to  buUdmffi.  —  Whore  ^ntor,  in 
oonveying  tenement  adjoining  hie  own,  ez- 
preaaly  etipnlatee  that  hie  grantee  ehall  not 
ereot  any  railding  nearer  to  the  grantor's 
than  a  oertain  prescribed  limits  ■ach  etipn- 
lation  will  not  prevent  the  grantee  from 
baUdinff  a  tenement  higher  than  the  old  one, 
althoagh  by  eo  doing  he  may  lessen  the 
amount  of  tight  and  air  coming  to  the  win- 
dows of  his  grantor.  Atkhm  t.  Boardmam. 
S7D.  loa 

Grantee  is  boond,  in  eqni^,  by  condition 
in  deed  of  lot  that  no  bnildings  should  be 
erected  thereon,  except  for  dwelling-honses 
only,  the  condition  having  been  inserted  in 
accordance  with  an  oral  agreement  ainong 
the  original  owners  of  the  land,  in  dividing 
it  into  noose  lots,  that  the  same  should  be 
oocnpied  exclusively  for  dwelling-houses; 
and  the  owners  of  others  of  the  lots  may  join 
in  a  suit  in  equity  to  restrain  him  from 
violating  the  restriction,  by  convertina  a 
dwelling-house  upon  his  lot  into  a  public 
eating-house.  Parker  v.  nightingale^  83  D. 
832. 

Strangers  to  conveyance,  which  contains 
mere  covenant  providing  against  certain 
constructions  which  may  be  noxious  or  offens- 
ive to  them,  may,  upon  the  breach  of  such 
covenanti  be  afforded  relief  in  equity;  while 
they  cannot  sue  at  law  upon  the  covenant, 
as  it  was  intended  for  their  benefit,  and  will 
be  deemed  to  have  g|iven  them  an  easement 
in  the  land,  and  equity  will  prevent  ite  vio- 
lation by  an  injunction.  Oiberi  v.  PeieUr^ 
87  D.  786. 

Where  one  who  has  covenanted  to  oonvey 
land  holds  under  a  deed  which  provides 
that  if  any  erections  are  made  on  said  land 
which  obstruct  a  certain  view  of  a  certain 
neighbor,  the  land  shall  be  forfeited  to  the 
srantors  for  such  neighbor's  use,  his  estate 
IS  upon  condition,  which  condition  is  valid, 
although  in  favor  of  a  stranger,  and  his  titie 
is  not  perfect.    7ft. 

A  grantee  under  a  convevance  with  a 
restriction  that  none  but  a  dwelling-house 
shall  be  erected  on  the  premises,  and  that 
the  *'  buUdins,  when  erected,  is  not  to  be 
occupied  for  the  purpose  of  carryioff  on  any 
offensive  trade  or  caUing  whatever,  cannot 
nee  a  part  of  a  dwelling  so  erected  as  a 
grocery  store.    />orr  v.  Harrahan^  3  R.  398. 

A  bond  for  a  deed  of  land  ffiven  by  the 
commonwealth  desoribed  the  land  as  bounded 
by  "a  passage-way  sixteen  feet  wide,"  and 
referred  to  a  plan  showing  a  system  of  streets 
covering  an  extensive  territory,  with  pas- 
sage-ways for  the  accommodation  of  the 
housee  on  two  streets,  and  for  access  to  their 
rear  entrances.  The  bond  further  provided 
that  buildings  to  be  erected  on  the  premises 
should  not  M  used  fcr  stables  or  mechanical 
or  maanfaotoring  pnrpoees^  and   that  "a 


passage-way  sixteen  feet  wide  k  to  be  hii 
out  in  the  rear  of  said  premises,  the  aaine  te 
be  filled  in  by  the  commonwealth,  and  to  bs 
kept  open  and  maintained  by  the  mhmtUa 
in  common."  The  obligee  biult  a  boose  ap 
to  the  line*  of  the  passage-way,  and  boiit 
bay-windows  from  a  point  eight  feet  above 
the  sidewalk,  and  extending  from  three  to 
four  feet  into  the  passa^way,  to  the  top  of 
his  house,  six  storiee  high.  ^TeM,  upon  aa 
information  in  equity  by  the  attomey-gee- 
eral,  that  the  passage-way  was  to  be  kept 
open  to  the  sky  throughout  the  ontire  witltk 
and  length,  and  that  the  abutters  on  the 
passage- way  between  two  cross-atreeto  ooald 
not,  by  agreement  among  themeelves^  dis- 
continue so  much  of  the  passage-way.  Al- 
torneifOeneral  v.  WUUamg,  64  R.  468. 

3.  A»  to  bu$inem  io  be  ciurried  <m. — Mutoal 
covenants  against  carrying  on  bnsinees  cOom:^ 
ive  to  neighbors  on  the  premisee  conveyed, 
inserted  in  all  the  deeds  made  by  the  owner 
of  a  block  of  land  to  the  successive  purchasers 
of  different  lots  in  such  block,  are  intended 
to  secure  each  purchaser  against  an  offensive 
use  of  other  loto  in  the  same  block,  and  a 
purchaser  of  one  of  the  loto  may  bv  bill  en- 
join subsequent  purchasers  of  other  loto  from 
carrying  on  any  such  offensive  busuMss  on 
their  lots.    Barrow  v.  Richard^  35  D.  713. 

Carrying  on  a  coal-yard  is  a  businees  offens- 
ive to  the  neighborhood,  within  the  mean- 
ing of  a  covenant  in  a  deed  a^pdnst  erecting 
or  carrying  on  upon  the  premises  any  liverj- 
stable,  slaughter-house,  tallow-diandlery, 
smith's  forge,  furnace,  etc.,  or  any  other 
manufactory,  trade,  or  business  whatsoever, 
which  should  or  might  be  '*in  any  wise 
offensive  to  the  neighboring  inhabitants." 
Ilk 

A  restriction  that  land  shall  not  be  naed  for 
manufacturing  **  or  any  nauseous  or  offensive 
businees"  is  not  contrary  to  public  policy, 
nor  in  unreasonable  restraint  of  trade. 
WhUneg  v.  Unkm  R'y  Co,.  71  D.  716. 

Grantor  may  restrict  use  of  hnd 
so  as  to  prevent  ite  appropriation  to  porposes 
which  will  impair  the  vslue  or  «iiwMi*i«K  the 
enjoyment  of  the  land  which  he  retaina.  /k 

Reetriction  on  uss  of  land  must  be  made 
with  a  due  regard  to  public  policy,  and  with- 
out creating  any  unlawful  restraint  <^  trada 
/ft. 

Plaintiff  conveyed  to  W.  land  by  warranty 
deed,  signed  only  by  plaintiff!.  The  deed 
contained  a  eovenant  on  behalf  of  W.  and 
his  heirs  and  assigns  that  they  would  not 
erect  upon  the  land  any  distillery.  A  por- 
tion of  the  land  came  into  pnsewinn  of 
defendanto  throoch  various  conveyancsa 
Defendanto'  deed  aid  not  contain  the  cove- 
nant against  buildinff  a  distillery,  and  they 
subsequently  erected  one.  HeUL^  that  sa 
action  would  lie  by  plaintiff  to  restrain  de- 
fendanto from  using  the  distillery.  Tbs 
covenant  boond  W.  and  his  *— *g*\  Uthoogl 
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he  did  not  sign  the  deed  from  plaintiff  to 
him.     AUaniic  Dock  Co,  r.  LtaviU,  13  R.  556. 

A  condition  in  a  deed  that  no  intoxicating 
liquors  shall  ever  be  sold  on  the  premises  is 
▼suid,  and  although  a  forfeiture  will  not  be 
enforced  for  a  breach,  yet  an  injunction  may 
iasne  against  it.  Watroua  ▼.  AUen^  68  R. 
863. 

92.  Szceptions.  —  An  exception  in  a 
oonveyance  is  part  of  the  thing  granted  and 
of  the  thing  in  being;  while  a  reservation  \% 
of  a  thing  not  in  being,  —  is  not  a  part  of  the 
•state  itself,  but  is  created  out  of  it  I^ch 
▼.  ZeUsdarff,  99  D.  81. 

A  grant  of  property  includes  all  that  is 
necessary  to  its  enjoyment,  ^n  exception 
out  of  a  grant  includes  all  that  is  necessary 
to  the  enjoyment  of  the  thing  excepted. 
Allen  ▼.  ScoU,  32  D.  238. 

Where  a  deed  may  inure  in  different  ways, 
the  grantee  shall  have  hia  election  which 
way  to  take  it;  and  an  exception  in  a  deed 
ia  always  to  be  taken  most  favorably  for  the 
grantee.     Jackaon  v.  Hudson,  3  D.  500. 

Grant  of  land  and  all  the  buildings  thereon, 
"  except  the  brick  factory,*'  does  not  pass 
the  land  on  which  the  factory  stands,  nor 
the  water  privilege  appurtenant  thereto. 
Allen  y.  ScoU,  32  D.  238. 

Exception  in  sheriff's  deed  of  land  con- 
veyed by  one  person  to  another  covers  land 
conveyed  to  the  latter  by  the  former's  gran- 
tee.    BartleU  v.  Judd,  78  D.  131. 

Timber  remains  property  of  grantor,  with 
right  in  so  much  of  soil  as  is  necessary  to 
sustain  it,  when  the'  timber  itself  is  excepted 
in  the  conveyance.  Hich  v,  ZeiUdorff,  99 
D.  81. 

Grant  by  deed  of  l&nd,  "saving  and  ex- 
oeptiuff  from  the  premises  hereby  conveyed 
all  and  so  much  and  such  part  and  parts 
thereof  as  has  been  lawfully  taken  for  a  pub- 
lic road."  Heldf  that  the  fee  in  the  soil  of 
the  road,  and  not  merely  an  easement,  was 
reserved  to  the  grantor.  Munn  v.  WarraU, 
13  R.  470. 

A  deed  contained  a  specific  description  of 
land  conveyed,  and  contained  this  clause; 
"Said  J.  C.  Roberts  reserving  lots  sold, 
Nos.  1,  2,  3,  ....  32,  33."  The  two  last 
had  not  been  sold.  Held,  that  they  did  not 
pass,  the  clause  being  an  exception.  Hoberts 
r.  EoberUon,  28  K.  710. 

IV.  Validity, 

1.  In  Oeneral, 

98.  What  deeds  are  valid,  generally. 
'—  A  deed  of  conveyance  of  land  is  a  good 
and  lawful  deed,  though  an  execution  upon 
an  erroneous  judgtuent,  but  not  reversed, 
has  been  levied  on  part  of  the  lanc^  and  al- 
though part  of  the  land  is  attached  on  mesne 
process,  if  the  vendor  is  willius  that  the 
vendee  should  retain  sufficient  o7  the  pur- 
chase-money to  indemnify  against  such  at- 
tachment.    Borden  v.  Borden^  4  D.  32, 


Only  parties  to  a  deed  can  question  its  in- 
tent or  validity.  McCuHoughw.  Wall,S»D. 
715. 

Deed  stipulating  for  fntnre  sarrender  of 
possession  is  not  void  as  creating  an  estate  to 
commence  in  /uiuro,  since  possession  is  not 
an  essential  part  of  the  estate.  ThempMon  v. 
Thompson,  68  D.  638. 

Lfcase  or  deed  not  to  take  effect  nntil  future 
day  is  not  for  that  reason  void,  according  tcP" 
the  wetl'settled  law  of  Maine.    Jordan  v. 
Stevens,  81  D.  556. 

Voluntary  deed,  without  reservation  of 
power  to  alter  or  revoke  it,  of  either  real  or 
personal  property,  cannot  be  disturbed  by 
the  grantor,  and  as  against  him  it  is  valid 
and  oinding,  both  at  law  and  in  equity. 
Sione  ▼.  King,  84  D.  557. 

A  grant  to  a  grantor's  daughter  if  she  re- 
mained single,  otherwise  to  his  children,  is 
void,  a  conveyance  in  restraint  of  marriage 
being  illegal  unless  there  is  a  valid  limita- 
tion over,  and  this  limitation  being  void  be- 
cause inferior  to  a  title  by  descent.  Randall 
V.  Marble,  31  R  281. 

A  brother  gratuitously  deeded  to  his  two 
sisters  a  leasehold  property,  to  hold  the  same 
as  tenants  in  common  for  both  lives,  with  re- 
mainder to  the  survivor  for  life;  or  so  long 
as  both  should  remain  unmarried,  and  from 
and  after  the  marriage  of  either,  then  to  the 
one  remaining  unmarried  for  life.  Held,  not 
invalid  aa  in  restraint  of  marriage.  Arthur  v. 
CoU,  40  R.  409. 

94.  Formal  defects.  —  An  instrument 
is  void  as  a  conveyance  when  containing  a 
description  in  the  premises  and  an  habendum^ 
but  no  words  of  grant,  so  far  as  regards  the 
operative  power  of  the  premises  and  Ao^em- 
dum.     Brown  v.  Manter,  53  D.  223. 

An  instrument  void  in  law  cannot  be  made 
eood  by  averment,  or  proof  of  extraneous 
facts,  when  the  matter  rendering  it  void  ap- 
pears in  the  deed  itself.  Inhes  v.  American 
Exch.  Bank,  69  D.  190. 

A  deed  must  contain  operative  words  ot 
conveyance.     Shai-p  v.  Bailey,  81  D.  489. 

95.  Uncertainty. — Deed  is  not  void  for 
uncertainty  if  part  of  the  land  claimed  under 
it  will  certainly  pass.  Clark  v.  Munyan,  33 
D.  762. 

Deed  to  "  one  half  of  my  lot  **  may  not  be 
void  for  uncertainty,  if  it  can  be  established 
by  parol  that  the  grantor  owned  but  one  lot 
at  the  time  of  its  execution.  Lick  v.  O'Don" 
nell,  58  D.  38a 

Deed  is  not  void  for  uncertainty  because 
from  lapse  of  time  it  may  be  impossible  to 
identify  the  lands  conveyed  by  it.  Nixon  v. 
Porter,  69  D.  408. 

Grant  of  land  so  described  in  conveyance 
as  to  render  its  identity  wholly  uncertain  is 
void.     Pursley  v.  Hayes,  92  D.  360. 

Grant  is  not  void  for  uncertainty,  if  the 
court  can  imagine  testimony  which  would 
show  any  particular  moaument  to  be  tba* 
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wbioh  is  oJlad  for  in  the  gnai.  A  dead  is 
not  void  for  nnoertainty  of  deseriptioii  if  it 
esa  be  made  good  by  any  oonttnietion.    /ft. 

96.  Defects  in  execution.  —Land  will 
pass  by  way  of  bai^^ain  and  sale,  where  a 
oonsideration  of  mone^  is  expressed  in  the 
deed,  although  defectively  ezecnted  under 
thestotestotate.  PrUehard  w.  Brown,  17  D. 
431. 

Deed  informally  ezeoated  and  delivered 
will  be  made  geod  by  the  grantor  snbse- 
qnently  aooepting  and  olaiminff  the  benefit 
of  the  contract  growing  oat  of  ik  Duncam 
T.  Uodyea,  17  D.  734. 

97.  or  in  dellTory.— Deed  deliv- 

ered  to  one  of  two  grantees  named  therein, 
without  saying  anything  of  the  other,  is  void 
as  to  the  latter.  Hatmah  v.  Sioamer,  34  D. 
442. 

Mere  retention  of  deed  b^  grantor,  of  it- 
self, will  not  affect  its  validity,  unless  it  be 
declared  or  understood,  at  the  tihie  of  its  ex- 
eoution,  that  the  deed  is  not  to  pass  out  of 
the  possession  of  the  grantor.  ff^eUbom  ▼. 
Weaver,  63  D.  236. 

98.  Insiifficient  assent.  — A  bill  will 
lie  to  set  aside  a  conveyance,  made  when  a 
person  was  in  a  state  of  intoxication,  or 
when  he  was  greatly  enfeebled  in  mind  from 
intoxication,  and  for  an  inadequate  oonsid- 
eration.    Crane  v.  Oonklin,  22  D.  619. 

Doctrine  that  a  grantor  shall  not  be  per- 
mitted to  stultify  himself,  in  order  to  avoid 
his  deed,  is  not  recosnixed  in  modem  times, 
and  this  rule  never  did  prevent  the  heirs  of 
the  grantor  from  showing  his  incapacity  to 
contract.     Harriton  v.  Lemon,  23  D.  376. 

Deed  may  be  avoided  by  the  grantor, 
either  at  law  or  in  equity,  if  at  the  time  of 
its  execution  he  was  so  destitute  of  under- 
standing as  not  to  have  a  contracting  mind, 
whether  the  incapacity  was  occasioned  by 
idiocy,  lunacy,  or  drunkenness,     lb. 

Imbecility  of  srantor  not  amounting  to  a 
total  loss  of  understanding  is  not  suflioient 
ground  to  set  aside  a  deed,  though  it  may  be 
a  circumstance  in  determining  whether  it  is 
fraudulent  or  not     HiU  v.  Nash,  66  D.  266. 

Jury  are  judges  of  mental  capacity  of 
grantor,  where  a  deed  is  sought  to  be  set 
aside  on  the  ground  of  incapacity;  and 
where  the  evidence  is  conflicting,  the  court 
will  not  set  aside  their  verdict,  though  it 
might  have  come  to  a  different  conclusion. 

lb. 

Insanity  of  gnmtor  ia  a  deed  cannot  be 
established  by  his  own  testimony  that  that 
was  his  condition  when  he  executed  it. 
This  would  be  a  dangerous  practice.  SUme 
V.  King,  84  D.  657. 

A  deed  will  not  be  set  aside  for  mental 
weakness  of  grantor,  in  the  absence  of  un- 
due influence,  unless  such  a  degree  be  shown 
as  rendered  him  incapable  of  understanding 
and  protecting  his  own  interests.  The  cu> 
oomstance  that  his  intellectual  powers  were 


somewhat  impaired  by  age  is  not 
if  he  still  retained  a  full  com 


the  meaning,  design,  and  effect  of  his 
Undeeg  ▼.  UndMeg,  99  D.  489. 

A  deed  produoed  to  make  tiUc^  ea  a  trisl 
in  an  aetiea  of  ejectment,  aiay  be  dehateJ 
by  evidence  that  the  grantor 
mentia  at  the  time  of  its 
V.  Parker,  26  R.  504. 

A  deed  cannot  be  impeadiedea  the  groond 
that  the  grantor  at  the  time  of  ezoontica 
was  a  monomaniac  on  the  subjeet  of  rdigioa. 
BurffesB  V.  PoUock,  36  R.  218. 

99.  Fraud.*— If  defendant  had  capa- 
city to  contract,  and  no  trick  was  ptaetiMd 
upon  him  as  to  the  terms  of  the  insifuuient 
he  was  executing,  if  he  knew  its  ooatents 
and  executed  it  voluntarily,  it  will  be  held 
to  be  his  deed,  notwithstanding  aay  fraad  in 
the  consideration  of  the  deed,  or  aay  £slse 
representation  of  a  collateral  fact  by  which 
he  was  induced  to  execute  it.  Oami  ▼.  ifaa- 
eucher,  55  D.  408. 

Proof  must  be  clear  that  fadaehood  wss 
told  directly  or  indirectly  to  grantor,  to  in- 
validate deed  by  showing  that  aiisrepreeen- 
tation^  were  used  to  obtam  it.  It  is  not  to  be 
supposed  that  he  was  influenced  by  a  state- 
ment neither  made  to  himself  nor  eommn- 
nicated  to  hun.     Harrie  v.  7>soe>  64  D.  661. 

Conveyance  will  be  invalidated  if  pur- 
chaser makes  misstatement  of  material  fact 
during  the  negotiation  for  tiie  purchase  of 
the  land,  and  thus  misleads  the  seller  and 
induces  him  to  sell  at  a  lower  price  than  he 
otherwise  would.     lb. 

Deed  obtained  by  fraudulent  repreocnta 
tions  of  grantee  is  not  absolutely  void,  bat 
voidable  only  at  the  election  of  the  grantor; 
but  the  subsequent  conveyance  by  him  of 
the  same  land  to  another  person  is  not  the 
exercise  of  such  election,  and  does  not  have 
the  effect  of  avoiding  the  former  deed. 
Crocker  v.  BeHangee,  70  D.  489. 

To  avoid  deed  on  ground  of  fraad  prao- 
tioed  by  grantee  upon  the  grantor,  the  latter 
must  institute  some  proceeding  to  which  the 
former  shall  be  a  party,  and  a  subsequent 
purchaser  from  the  grantor  cannot  set  np  the 
alleged  fraod  to  defeat  the  first  grantee's 
title,     /ft. 

Right  of  grantor  to  avoid  such  deed  csa- 
not  be  transferred  to  another  so  as  to  enable 
the  transferee,  on  that  ground,  to  attack  the 
grantee's  title,    /ft. 

100.  Undue  influence.  —  A  deed  ob- 
tained by  dureis  may  be  avoided  by  the 
entry  of  the  grantor  or  his  heirs  witbia 
twenty  years.     Woreetter  v.  Baton,  7  D.  155. 

A  deed  executed  by  a  weak  man,  not  alleged 
to  be  losti  but  in  the  hands  of  an  agent,  and 
not  produced,  but  the  contents  proved,  will 
be  regarded  suspiciously.  Such  a  deed  ex- 
ecutcKl  by  a  weak  man  ia  very 


*  Fraad  which  wlU  avoid  a 
notes,  56  D.4U-<15;  W  D.506-MIL 
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droQinitMfir^w,  by  whioh  h«  transfeired  his 
lighti  for  a  most  madeqa«t«  price,  will  be 
■et  aside.    Bunch  t.  Hur^  6  D.  661. 

101.  Objectioiui  to  th»  consideim- 
tton.  —  A  consideration  expressed  in  a  deed 
•annot  be  contradicted  for  the  purpose  of 
defeating  the  oonTeyance,  except  in  caaea  of 
fraud.    McTM  v.  ShaUuek,  17  D.  419. 

In  the  absence  of  fraud,  the  consideration 
of  a  deed  cannot  be  impeached  by  parol  evi- 
dence having  relation  to  a  period  anterior 
to  the  delivery  of  the  deed.  Kerr  t.  CahU, 
12  D.  637. 

Parties  to  a  deed  cannot  impeach  the  con- 
■ideration  expressed,  but  they  may  show 
that  it  was  paid  in  property,  and  not  in 
money.  CarmcU  v.  Ma^,  12  D.  463.  Or  that 
it  was  vicious  and  illegal,  and  to  rebut  this 
the  grantee  may  prove  a  leffal  consideration 
different  from  that  expressed.  ChUei  v.  Cole- 
man, 12  p.  396. 

Mere  inadequacy  of  price  is  not  sufficient 
to  set  aside  deed.  It  ia  sometimes  regarded 
aa  a  suspicious  oircumstance  when  coupled 
with  other  strong  evidence  of  fraud.  HarrU 
T.  Tywn,  64  D.  661;  Frttmm  v.  Hofrtman^ 
92  D.  193. 

The  inade^aoy  of  consideration  must  be 
wo  great  aa  to  shock  the  understanding,  and 
induce  the  belief  that  the  transaction  was 
fraudulent.    Pope  t.  Bn^uUm,  20  D.  49. 

Only  the  party  defrauded,  or  those  claim- 
ing under  bun,  can  take  advantage  of  inade- 
quacy of  consideration  or  other  circumstances 
of  fraud  attending  the  execution  of  a  deed* 
DawUoH  Y.  LiUU,  60  D.  81. 

The  consideration  cannot  be  shown  to  be 
a  usurious  debt»  so  as  to  defeat  the  deed. 
HaU  V.  Jewell,  22  D.  212. 

A  bond  and  mortgage  import  a  valuable 

oonsideration  prima  /ode,  being  under  seal, 

ajid  the  omu  rests  upon  those  claiming  them 

to  be  without  consideration.     Wammker  ▼• 

Van  Bualdrk,  23  D.  748. 

A  deed  upon  an  unlawful  consideration  will 
not  be  vacated;  the  parties  stand  in  pari 
delicto,  and  will  be  left  where  the  court  finds 
them.     Moore  v.  Adams,  32  D.  723. 

A  deed  purporting  to  be  for  consideration 
cannot  be  contradicted  by  the  grantor  by 
evidence  that  there  was  no  consideration. 
Hammond  v.  Woodman,  66  D.  219. 

Non-paymeiit  of  nominal  consideration 
eannot  oe  shown  to  defeat  a  deed.  Draper 
▼.  Shod,  69  D.  462. 

Absence  of  consideration  in  fact  is  not  suffi- 
cient without  fraud  or  mistake  to  raise  a  re- 
sulting trust  in  favor  of  a  grantor  who  has 
conveyed  by  fee-simple  deed  reciting  a  val- 
uable consideration.  So  held  where  a  hus- 
band and  wife,  being  about  to  separate, 
conveyed  by  such  deed  to  a  third  person  land 
of-  the  husoand  in  order  to  avoid  questions 
0f  dower.    Jackson  v.  Cleveland,  90  D.  266. 

A  conveyance  of  an  estate  to  one  who  takes 
BO  beneficial  interest,  to  hold  in  trust  tor  the 


grantor  and  his  family,  is  void  as  a  deed  ol 
bargain  and  sale  if  not  supported  by  a  valu* 
able  consideration,  and  is  also  void  as  a 
oovenant  to  stand  seised,  if  the  grantee  is  a 
mere  stranger,  unconnected  with  the  grantor 
by  blood  or  marriage.  Jackson  v.  SAring,  8 
D.  357. 

109.  Oonflrmation  of  Toidable  deeds. 
—  A  void  deed  cannot  be  confirmed,  but  a 
voidable  deed  may  be.  Chess  v.  Chess,  21  D* 
350. 

A  deed  procured  by  actual  fraud  is  void, 
and  cannot  be  oonfirmed.    ih. 

The  distinction  between  a  void  deed  and 
one  which  ia  voidable  only  is  important  to 
observe;  for,  while  nothing  can  pass  by  a 
deed  absolutely  void,  one  which  ia  voidable 
only  may  be  the  foundation  of  a  good  title 
in  we  hands  of  one  who  has  taken  a  convey- 
ance in  iffuorance  of  the  fraud  which  makes 
the  deed  voidable.     Crocker  v.  BeUanges,  70 

2.  niegaiUy, 

108.  Oonveyances  of  land  held  ad- 
versely. —  Where  land  is  conveyed  in  fee, 
with  general  warranty,  a  stranger  having  at 
the  time  actual  seisin  of  part  of  the  prem- 
ises by  an  older  and  better  title,  the  entry  of 
the  grantee  under  the  deed  gives  no  seisin  of 
that  part^  but  is,  as  to  the  real  owner,  a  mere 
trespass.    OhtiAiiiaii  v.  Blanchard,  11  D.  76. 

In  such  a  ease,  if  the  stranger  sue  the 
grantee  for  the  trespass,  and  recover  dam- 
ages and  oosts,  the  latter  can  only  recover 
from  his  grantor  a  proportion  of  the  con- 
sideration money  and  interest,  this  being  the 
measure  of  damages  upon  a  breach  of  the 
oovenant  of  seisin.    lb. 

A  conveyance  of  lands  held  adversely, 
under  daim  of  ownership,  though  without 
color  of  title,  is  void  as  against  the  holder, 
and  this  applies  to  a  voluntary  conveyance 
by  a  purchaser  on  execution  sale.  Bernstein 
V.  Humes,  31  R.  62. 

104.  Exceptions  to  the  common-law 
rule.  —Under  the  Kentucky  act  of  1798,  a 
deed  of  bargain  and  sale  ox  land  held  ad- 
versely by  another  conveys  the  title,  and 
the  purchaser  may  maintain  a  writ  of  right 
without  having  been  actually  seised.  Conn 
V.  Manifee,  12  D.  417. 

Entry  by  true  owner  upon  a  trespasser  so 
far  reinstates  the  former  in  his  possession  aa 
to  render  his  conveyance,  sealed  and  deliv- 
ered on  the  land,  valid;  but  this  principle 
does  not  apply  in  a  case  where  the  two  pos- 
sessions are  dearly  of  different  portions  of 
the  land,  as  distinct  parcels.  Carson  v.  Bur^ 
neU,  30  D.  143. 

A  conveyance  of  lands  in  the  adverse  pos- 
session of  another  is  valid  in  Ohio.  Hall  v. 
Aahby,  34  D.  424. 

A  deed  by  a  person  disseised  is  valid  in 
Massachusetts,  against  every  one  but  the 
d isseisor  and  his  privies.  McMahan  v.  Bowe^ 
19  a.  32L 
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A  deed  of  land,  of  whioh  the  grantor  is 
oosted,  to  one  to  whom  he  had  prerioiulj 
oontraoted  to  oonvej  it|  is  not  within  the 
Conneotiont  itatate  agaioBt  telling  pretended 
titles.     HamU  ▼.  L^erty,  47  R.  60S.     . 

105.  Bule  as  between  grantor  and 
gnuitee.  — A  deed  of  release  is  a  snbstan- 
tive  mode  of  eonveyance,  and  transfers  title, 
although  at  the  time  of  its  exeoation  the 
premises  were  in  the  adverse  posseasion  of 
aaothor.    HaU  t.  A^hb^.  34  D.  424. 

A  deed  Toid  as  to  thud  persons  by  reason 
ol  adverse  holding  is  nevertheless  valid  as 
between  parties  thereto,  notwithstanding  the 
vendee  was  in  possession  as  tenant  of  the 
adverse  holder  when  the  deed  was  made. 
Ahemaihg  v.  Boamman,  60  D.  469. 

2>B  FAOTO  DIBEOTOSS. 

Aots  of,  when  bind  oorporatioDt  see  Cob- 
YORATIONa,  161. 

BE  FAOTO  07FI0EB8. 

Who  are^  and  powers  of,  see  Ovuobbiu  IS, 
24. 

DEFAULT. 

Appssls  from  decisions  on,  see  Appsal,  4. 
Conolttsiveness  ol  judgment  by,  see  Jui>G« 

MBNT,  62. 
Effsot  of  |ndgments  by,  see  Jubomxiit,  40l 
Entry  of  judgment  by,  see  Judomuit,  16. 

DEFEA8AN0B. 

GKause  of,  when  turns  deed  into  mortgage, 
see  Mo&TOAOis,  9. 

DEFEOTa 

la  oonstmotion  of  road,  liabili^  of  railroad 

oompany  for,  see  Railroad  Ooupanhs, 

27. 
In  exeoation  levy,  waiver  of,  see  SxaounoK, 

60. 
In  highways,  liability  of  town  for,  see  Hioh- 

WAT8,  33-36. 
la  machinery,  liability  of  master  to  servant 

for,  see  MAsrut  and-Sx&vamt,  14. 
la  pleadings,  remedies  for,  see  PLBADDro,  X. 
In  pleadings,  waiver  of,  see  Flbadimo,  136- 

139. 
la  one  oounti  when  cured  by  another,  see 

Plxaddvo,  13.  ' 
In  roads,  liability  of  town  for,  see  Towks^ 

16. 
In  streets,  liability  of  cities  for,  see  Mutfioi- 

FAL  CORPOBATIOHS,  64-78. 

la  title,  action  for  damages  for,  see  Vbndob 

AHD  PUBOHABEH,  68. 

In  title,    remedies   of   purchaser   for,    see 

VXITDOR  AND  PUROHASKR,  27. 

In  toll-bridge,  liability  for,  see  Brtdors,  12. 
In  turnpike,  liability  of  company  for,  see 

TURNPIXR  COMPANIK8,  7. 

In  verification  of  pleadings,  remedies  for,  see 

Plradino,  1^. 
Of  parties^  objections  for,  see  Parties,  14. 


Of  parties,  plea  in  abateoMBt  for,  see  PLia» 

ivo,  24. 
Of   parties   in  oqaity,  demi 

PLRADnra,  84. 


^y  garnishee,  see  ATTAOHMRin;  tS-lQBL 
la  actions  sgsinst  oarrisr%  see  Cakbirb^ 

114. 
In  aetions  against  oorporatloos,  see  OcutroaA- 

TIONS,  207. 
la  actions  by  oorporatioo%  see  Ooj 

noira,  199. 
In  actions  for  rewards,  see  Rbwakss^  Sl 
In  aetions  lor  wrongful  arresk  see 

26. 
In  actions  founded  on  negligence^  see  Naa- 

ligrroi,  18. 
In  actions  on  aeoonnts,  see  AocxMnn%  I6L 
In  action  on  checks,  see  Cucxa,  20. 
In  actions  on   judgments,  see  JuDOMRn; 

137. 
la  actions  en  non-negotiable 

see  Bills  ard  Kotrs^  308. 
In  civil  actions  for  assault^  see  AfimifT/r  S- 

13. 
In  criminal  cases,  see  Criminal  Law^  IL 
In  ejectment,  see  Ejrotmrnt,  IO-IA 
In  foreclosure,  see  Mostoaors^  83,  8A 
In  homicide  cases,  see  HoMion>%  IV. 
In     prosecution    for     carrying     oonoseled 

weapons,  see  Concralrd  waAM«%  8L 
In  suits  lor  dower,  see  Dowrr,  61. 
In  suits  for  partition,  see  Partition,  \%  - 
In  suits  on  bail  bonds,  see  Baii^  25. 
In  suits  on  bills  and  notes,  see  Bills  An 

NoTRS,  290-296. 
In  suits  on  contrsots,  see  CoNTRAon^  ICSl 
In  suits  on  replevin  bonds,  seeBRFLRViN,  3i. 
In  suits  on  sherifi'  bonds,  see  8iiRRm%  3i. 
In  suits  to  remove  cloud  on  title^  see  Cloo» 

ON  Title,  12. 
In  trade-mark  cases,  see  TaA]»-HABKa^  lA 
Of   discharge   in   bu&kruptoyt    see   Rahx* 

RUPTOY,  34-37. 
Of  infancy,  see  Invantil  68^  6A 
Of  insanitv,  see  Insanr  nMOH%  TfT 
On  trial  for  embeolemeat^  ese  BifRaB» 

IfRNT,  7. 

Setting  up  fraud  as  a  defsoss^  ese  Fkavi^ 

32-36. 
Striking  out  particular,  in   pltadings,  ese 

Pleading,  180-184. 
To  actions  for  fslse  imprisonmen:^  ese  Faxji 

iMPRiaONMRNTV  A 

To  actions  for  price  of  goods  add,  ese  Salr^ 

89. 
To   actions   for   rent,  see  LANDbOR*  anb 

Tenant,  46. 
To  actions  for  trespan,  see  TRBSPARi^  18-96. 
To  actions  on  bonds,  see  BoNoa,  33^  3A 
To  actions  on  insurance  policies,  see  iNiva- 

ANCE,  186. 
To  actions  on  official  bonds,  see  OrriCRva,  501 
To  actions  under  civil  damage  law^  sss  In* 

TOXICATINO  Li<)Uoafl^  19. 
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ab  dTfl  aotian  lor  wmmg  a— lh»  ■••  H 

axMOi^  41. 
To  dTil  Mtian  for  Mdvotioiiy  soo  Snnjonoiry 

8. 
To  erediton*  laiii,  soo  CssDiitm*!  8uTr»  lA. 
To  indictment  for  libel,  we  Libxl,  29. 
To  proceeding!  for  contempt^  eee  Contuipt, 

22. 
To  prooeedinn  to  foreoloee  lien,  eoe  M» 

OHAHio^B  Ijsh,  23. 
To  proeecntion  for  aasanlt^  see  Absault,  22- 

2i,  29,  34,  39. 
To  prceecntion  for  obetmoting  highway,  lee 

Highways,  44. 
To   prosecntion    for  ■abbath^breakini^  eee 

SABBATH-BKBAKIlfO,  6. 

To  proeecntian  for  eednction,  see  Sbduotiov, 

17,  18. 
To  proMcntione  under  ezeiao  ]aw%  eee  In- 

TOZIOATINO  LiQUOB,  12. 

To  raite  against  joint  debton,  eoe  Jonrr 

LiABnJTT,  3. 
To  raite  against  penonal  repreaentatiTea, 

■oe  BzscoTOX8»  eta,  171. 
To  saita  by  penonal   repreaentatiTea,  aee 

ExxouToxs,  etc.,  16d. 
To  tuita  for  breach  of  promiae  to  many,  aee 

IdABRiAOB  Aim  DnroBOB,  36. 
To  anita  for  divoroa^  aee  Mabsiaob  akd 

DiYOBOi,  61-68. 
To  saita  for  infringement  of  p«tent%  aee 

Patents,  14. 
To  anita  for  pnrchaae-money,  aee  Vxrsob 

ABD  PlTRGHASBB,  66. 

To  anita  for  wrongfnl  attachment^  aee  At- 

TAOHXXBT,  140. 

To  anita  on  appeal  bonda,  aee  Affbal,  177. 
To  anita  on  gnarantiea^  aee  Guaramtt,  ^ 
To  anita  on  injnnetion  bonda,  aee  Injubo- 

TIOB,  66. 
To  anita  oni  stock  aabeoriptiona,  aee  Ck>SFOBA- 

TIOBS,  215. 
To  anita  to  enforce  indiTidnal  liability  of 

stockholders,  see  CoRPOXATioifa,  86. 
To  snita  npon  coTonants,  see  Coybhabts^  47. 
To  writ  of  entry,  see  Entkt,  4. 
What  available  to  surety,  see  Surbttship.  '6. 
What  may  be  joined  under  oode  system,  see 

Plbadibo,  119,  120. 
What  may  be   pleaded   under   codes,   see 

Plbadibo,  106. 
When  to  be  interposed  by  answer,  in  equity, 

see  Plbadibo,  72. 

Bee  also  Adultxbt,  9;  Assumpsit,  21;  Big- 
amy, 4;  BaaoLART,  11,  12;  Foroiblb 
Bbtrt,  10;  Forgbrt,  12;  Libel,  10; 
Malicious  Mischibf,  4;  Malicious 
Prosbcution,  13;  Rapb,  13-15;  Rbcbiy- 
nro  SroLBir  GkMDS,  3;  Rbplbvin,  21; 
RBBimBo  OmcBRs,  4;  Slandbr,  25,  31- 
85;  Spboibio  Pbrformano^  37;  Trbs- 
PAsa^  34^  41;  Trotbb,  17. 

BBSTCIBKOY. 

Al  azocntion  sale,  liability  of  officer  for,  see 
SzBOunoiiy  120ti 


In  foreclosure,  judgment   fei^  mm 

OAOBS,  109. 
In  quantity  of  land  eonvqrt^ 

for,  see  Vbbsob  avb 

69. 
Right  to  daim,  en  resale  of  good%  see 

112. 

BEmrcnovB. 

[A  laige  proportion  of  the  syUoM  containing 
definitions  of  words  and  phrases  bars  been  ne- 
oessarilj  classified  under  the  titles  called  for  by 
the  law  points  involYed  in  tbem;  conseqmentlf, 
to  avoid  duplication,  a  bare  reference  to  the  ease 
in  which  the  word  or  phrase  is  defined  is  glTca 
hercb  in  such  instances.] 

Abandoned.  Xfocrmonf  ▼.  WldU^  43  & 
600. 

Al^uro.    JTeotf  ▼.  J7«i0iA«f^  60  D.  123. 

About.  Bdt^mon  ete.  Soc  t.  SmMh^  89 
R.374. 

Absence  firom  the  state.  BtaU  ▼.  Om^ 
ham,  21  R.  661. 

Abuse.    DarBm  ▼.  Aofs,  29  R.  764. 

Accident.  MaOory  t.  Tra»etter§  Int.  Cbi, 
7  R.  410;  IT.  A.  Lift  ete.  /fin  Ox  ▼.  Bur^ 
trmght,  8  R.  212;  Supremt  OoufieU  ▼.  Oarri" 
gut,  UK.  298^  JTopoer  t.  D^tr,  69  R.  742. 

Acquittance.  State  ▼.  Sheltert,  31  & 
679. 

Act  of  God.  WiJUamt  ▼.  OraaU^  7  D, 
236:  Friend  ▼.  Woodt,  62  D.  119. 

Actual  residence.  FUKgerald  t.  Jrd» 
60  K  733. 

Actually  due  and  iMtyable. -- These 
words  contemplate  only  a  deoitum  tolvendum 
m  prcttenU,  not  in  fiuira,  Reett  ▼.  Bank  q^ 
Commeree,  74  D.  636. 

Adultery.    Hood  v.  Aote,  26  R.  21. 

Affinity  is  relation  formed  by  marriage. 
The  husbuid  of  aunt  and  husband  of  niece 
are  related  within  the  fourth  degree  of  af* 
anity.    KeUy  t.  Ntdy,  66  D.  288. 

Aigricultural  products.  Davit  r.Jfayor 
etc.  qjr  Macon,  Zl  R.  60. 

Agricultural  property  or  products, 
real  or  personaL  Murray  v.  StaU,  67  R 
623. 

Alienation,  ffendrix  ▼.  Seabom,  60  R 
620. 

Alimony.    Partont  t.  Partont,  32  D.  36Z 

All  rail.  Moifhee  t.  Camden  tie.  R  JL 
Co,,  6  R.  124. 

All  property  shall  be  taxed  accord- 
ing to  its  walue.  People  r.  Middy,  13  R. 
143. 

And.  Jackton  ▼.  Topping,  19  D.  615; 
Sayvoard  ▼.  Sayward,  22  u,  191. 

Annually.  Leonard  v.  PMlUpt,  33  R. 
370. 

Another.  CHixent*  etc,  Att'n  r,  Nugent, 
29  R.  230. 

Another  incompatible  office.  Begentt 
▼.  miUame,  31  D.  72. 

Any  other  person,  ifoors  ▼.  Settle,  56 
R.  889. 

Any  person.  Heitrodt  ▼.  Baebett^  22  R. 
629. 
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Appointing  pow«r.     WaXher  ▼.  C%  rf 
Cm/wmaH^  8  R.  24. 

Appurtenances.  WUeooBon  ▼.  McCfkee, 
54  D.  409;  Frey  ▼.  DrahoB,  29  R.  853. 

Appurtenant.  HeM  t.  Betmer^  21  D. 
894. 

Arrests,  restraints,  and  detainments 
ef  kings,  princes,  or  people.  Vigen  ▼. 
Oceas  /m.  Gb.,  32  D.  118;  MtOargo  ▼.  ^<io 
OrkoM  In$.  Co,,  43  D.  180. 

Articles  of  intrinsic  value.  Oreen  t. 
BotUm  tie  R.  R,  Co.,  35  R.  370. 

Assault.    8UUe  ▼.  Doins,  35  D.  735. 

At  and  from.  Patrick  v.  Ludlow,  2  D. 
130;  Oarriguea  v.  Coxe^  2  D.  493;  /)e6to«0  T. 
Ocean  /lu.  Cb.,  28  D.  245. 

At  sea.  Wood  ▼.  J^.  A  /fui  Ox»  7  D. 
182. 

Auctioneer.  City  qf  Oothen  t.  Kem^  30 
R.234. 

Audita  querela.  Btantfprd  ▼.  j^orry, 
15  D.  692;  Longworth  ▼.  Screven,  27  D.  381; 
OUamm  ▼.  Pedfc,  36  D.  329. 

Bad  moral  character.  Wknum  ▼.  JTo- 
ftee,  40  K  477. 

Banking  powers.  Dttuhoim  t.  N.  W. 
Bamngt  Bcuik,  51  R.  851. 

Barratry.  Milandon  t.  I^.  0.  /sf.  Ob., 
18  D.  358;  WiUon  v.  Gen.  MuL  fw.  Co.,  59 
D.  188;  SpineUi  ▼.  ilOcu  8.  B,  Ob.,  36  K  579. 

Beneficial  devise.  BuUivan  ▼.  BuU^km, 
8  R.  356. 

Benevolent.    ilc{y«  v.  Bnuih,  26  K  424. 

Bestiality  is  coaneotion  between  a  ha- 
man  being  And  a  brate  of  opposite  eez.  Ami' 
man  t.  Veal,  71  D.  331. 

Bet.    Long  t.  Siaie,  58  R.  633. 

Bettinff.    i9Aai0  v^.  Clark,  43  R.  474. 

Beyond  seas.  Richardson  ▼.  iKicA^mttoN, 
25  D.  745;  Paneoast  y.  Addison,  2  D.  520; 
fTAftn^  T.  Ooddard,  32  D.  216;  /Ve/<l  t. 
Dieknuon,  86  D.  458;  Stephenson  t.  Z)<m,  46 
D.  489. 

Bills  of  exchange.  Kendall  t.  OaMn, 
82  D.  141. 

Blockade.     Williams  t.  ^nttCA,  2  D.  209. 

Breaking  and  entering.  Oom,  t. 
Strupney,  7  R.  656. 

Bridg^  is  a  stmctnre  of  wood,  iron,  brick, 
or  stone,  ordinarily  erected  over  a  river, 
brook,  or  lake,  for  the  more  convenient  rae- 
■age  of  persons,  beasts,  and  baggage.  The 
character  of  such  stmotnre  is  not  changed 
by  its  mode  of  erection,  if  the  purposes  for 
which  it  was  intended  were  those  of  trans- 
portation. Bi\fiM  ToU  Bridge  Co,  v.  Hart- 
ford R,  R.  Co,,  42  D.  716. 

Brokers.    FrevaU  v.  Piieh,  34  D.  558. 

Brother.    StaU  v.  Wyinan,  59  R.  753. 

Buggery  seems  to  include  both  sodomy 
and  bestiahty.     Ausman  v.  Veal,  71  D.  331. 

Building.     OrrcU  v.  People,  34  R.  241. 

Building  for  relig^ious  worship.  8L 
Joseph  V.  Assessors,  34  R  597. 

Business.  De  Forth  t.  Wisconsin  etc 
B.  B.  C(k,  38  R.  737. 


JSncfeqrv 
52  K  19. 

Batcher.    BMadtr.  State,  »n  6W. 

Bytheshore.    Stevens w. Buff, 4B1^ 90k 

Carriage.  0^«am  Ote  it  JK.  Oa  v.  CW- 
eago  etc.  R'y  Oo.^  58  R.  2fj. 

Oarrying.    Presskr  v.  Stioie,  8t  &.  ML 

Oart.  borers  V.  QUm,  68  D.  27& 
■ounoMa,  VL,  SL  0. 

Casualties  of  war.     Wdtv  v. 
cut  MvL  Life  Ins.  0(k,  B  K.  518. 

Cease  to  be  operated.  Pmn  v.  Jjht. 
Ok,  40  R.  68. 

Champerty.     Weakly  v.  BaU,  4S  D.  IM. 

Charitable  oorporation.  A  TsUipemm 
society  is  not  a  "charit^e  —-——'»—•■ 
De  Woffr.  Lenoson,  50&  148L 

Cheat  and  defraud.    Gna.  v. 
48  D.  596. 

Child  IS  a  boy  not  above  CoorteeB  or  § 

Sirl  not  above  twelve  years  of  sgs.    BeU  v. 
iate,  51  K,  293. 

Children.  Scott  r.  Ifelsim,  S9  D.  »8- 
Btmng  v.  Handky,  14  D.  140;  Jatksm  v. 
Staais,  6  D.  876;  Sheamum  v.  Angei,  23  Dl 
166;  MowaU  v.  Obrcis»  82  D.  641;  Kay  v. 
Obmor,  49  D.  690;  Sinion  v.  Boyd,  2  R.  36% 
BiodUdiM  V.  MUne,  25  R.  839. 

Chose  in  action  is  a  thing  of  which  cm 
has  not  the  jposiession  or  actual  eajoymeot, 
bat  only  a  nght  to^  or  a  ririit  to  demand  by 
action  at  law.  Or,  it  is  draned  to  be  a  per- 
sonal riffht  not  rednoed  to  possession,  bat 
recoverable  by  suit  at  law.  Bailee  v.  ArwM, 
82  D.  144.  Sea  also  ZoOr  V. /oBivnn.  6  B. 
469. 

Cittaen.  CTiifon  ffctd  On,  v.  ffervee,  U 
R.  536;  41  R.  239. 

Clays.    Foster  v.  Bmik,  68  B.  720l 

Color  of  title  is  that  which  inappeannee 
is  title,  bat  which  in  reality  is  no  tills. 
Bdaerion  v.  Bird,  70  D.  473. 

Common.  Btibertson  v.  Kennedy,  26  D. 
466;  McCimtsw.  Hammond,  1  D.  698;  Dmigi^ 
V.  Brewster,  11  D.  133. 

Commdn  carrierSL  Bcbertvon  ▼.  JTsn- 
nedy,  26  D.  466;  Dwiaht  v.  Brewster,  11  D. 
133;  Harrington  w.  MtBkane,  27  D.  133;  Dety 
V.  Stnmg,  40  D.  773;  FIsk  v.  (Viagnmtn,  46  a 


Common-law  Jurisdiotf on.   Brmekett  v. 
McOowan,20B.  264. 

Common  sense.     WHgkt  v.  State,  35  R 
212. 

Connections.    Stkrasder  v.  Sdmeiser  etc. 
Oessellsehqft,  44  R.  61. 

Connivance.    Bobbins  v.  BMime,  54  IL 
488. 

Contained  in.    AnnapoBs  etc,  R.  R^Osk 
V.  Baltimare  Fire  /ss.  Ob.,  3  K  112; 
Providence  etc  Ins.  Oo,,  43  K.  ZZ 

Contiguous,  in  a  policy  of  fire  t 
means  in  actual  dose  contact;  a  distaaoe  of 
fifty  feet  destroys  the  contiguity.  AHbeU  v. 
Commerce  Ins.  Co.,  25  R.  168.  See  also  0^ 
son  V.  St.  Paul  efc  /sa  Oa^  59  R.  333. 
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Contract.  McAfee  v.  Co(»»i7ten,  51  R. 
263. 

Contract  of  obligation.  O'Brien  ▼. 
Toung,  47  R.  64. 

Convey.     PerhinB  ▼.  Jfors«,  57  R.  780. 

Conveyance.  UanxU  v.  Ltverty,  47  R. 
608. 

Conviction.  One  ii  "couvicted**  who 
has  pleaded  guilty  or  been  found  guilty  by 
a  jury,  although  lentence  has  not  been  pro- 
nounced. Quintard  ▼.  Knoedler,  55  R.  149; 
Com.  ▼.  Lockwood,  12  R.  699;  State  v.  Alex- 
ander, 22  R.  675;  Blat\fus  ▼.  People,  25  R. 
148. 

Court.    Dunn  ▼.  ^tate,  35  D.  54. 

Covenant.  />«  .ffotftf  ▼.  Pennsylvania  Ins, 
Co.,  33  D.  38. 

Created  by  fraud.  Pahner  ▼.  Preeian, 
12  R  191. 

Credible.  Howes  v.  Hvmphvfy,  20  D. 
481. 

Creditor.     Hutehiscm  ▼.  ir<r%,  39  D.  250; 
Walradi  ▼.  ^rown,  41  D.    190;  ChoUau  v. 
•/bn««,  60  D.  460;  Bongard  ▼.  ^^odb^  25  R. 
276. 

Crime.  Falae  preteniies  is  a  " crime" 
withiu  the  extradition  laws.  State  ▼.  Steuh 
art,  50  R.  388. 

Crime  against  nature  may  embrace 
both  bestiality  and  sodomy;  though  that 
phrase  is  generally  used  in  reference  to  the 
latter.     Ausman  ▼.  Veal,  71  D.  331. 

Currency.  Huse  ▼.  HambUn,  4  R.  244; 
Klau/m-  V.  Biagerstaff,  32  R.  77a 

Damages  Dytbeelementa.  Van  Ww- 
mer  v.  Crane,  47  R.  582. 

I>angerou0  weapon.  State  ▼.  Nelson, 
68  R  202. 

Dangers  of  the  river.  Van  Hem  v. 
Taylor,  41  D.  279;  IVhUesides  r.  ThurkUl,  51 
D.  128. 

Dangers  of  the  sea  — Dangers  of 
the  river.  Tumey  t.  Wilson,  27  D.  515; 
Jones  V.  Pitcher,  24  D.  716. 

Day.     Zimm^rTnaii  v.  Cowan,  47  R.  476. 

Deadly  weapon.  Blige  v.  State,  51  R. 
628. 

Dealer.     .9tate  ▼.  Yearby,  33  R.  694 

Death  by  his  own  hand.  Equitable 
Life  Ins,  Co,  t.  Paierson,  5  R.  535. 

Debt.  Child  v.  Boston  etc  Iron  Works,  50 
R.  328;  Hokomb  v.  Town  (/  Winc/iester,  52 
R.  608;  &a</»n|/  v.  ConwCrs,  53  R.  432. 

Decrepit. — In  a  statute  coucerning  as- 
sault aad  battery  upon  "decrepit  persons,** 
those  words  mean  those  who  are  disabled, 
incapable,  or  iucompetent,  from  either  phy- 
sical or  mental  weakness  or  defects,  whether 
produced  by  age  or  other  causes,  to  such  an 
extent  as  to  render*  them  comparatively 
helpless  in  personal  conflicts  with  persons 
of  ordinary  health  and  strength,  nail  v. 
State,  49  R  824. 

Defdct.     McKellar  v,  Detroit,  58  R.  357. 

Defendants.  Winchester  ▼.  Beardin,  51 
D.  702. 


Delirium.     Owing^s  Case,  17  D.  311. 

Dependent.     Chod  v.  Towns,  48  R.  799. 

Deposition.     StaU  v.  Dayton,  53  D.  270. 

Deposits.  Lloyd  v.  West  Branch  Savingf 
Bank,  53  D.  581. 

Derelict.     Livermore  v.  White,  43  R.  600. 

Deserter.  HolUngsworth  ▼.  Sfiaw,  2  R. 
411. 

Deserving.    Nichols  ▼.  Allen,  99  R,  445. 

Device.     State  v.  Phillips,  51  R.  646. 

Die  by  hUi  own  hand.  Breasted  ▼. 
Farmers*  etc.  Co.,  59  D.  482. 

Disorderly  house.  Com.  v.  Hopkins,  49 
R  527. 

Disposing  o£  State  ▼*  Deusting,  53  R 
12. 

Disseisin.     Varick  ▼.  Jackson,  19  D.  571. 

Divine  service.  Oass*s  Appeal,  13  R. 
726. 

Doing  of  business  in  this  state.  Santa 
Clara  etc  Academy  r.  StUlivan,  56  R.  776. 

Domestic  animal.  State  r.  Harriman, 
46  R.  423. 

Domicile.  Lowry  r.  Bradley,  39  D.  142; 
Hart  V.  Lindsey,  43  D.  597;  Pearce  r.  Slate, 
60  D.  135. 

Donation  or  gratuity.  Georgia  Peni- 
tiary  Co,  v.  Nelms,  38  R  793. 

Dotage.     Owing's  Case,  17  D.  311. 

Dower.     Moore  v.  Mayor  etc,  59  D.  473. 

Drummer.  —  A  merchant,  having  a  fixed 
place  of  business,  and  there  selling  a  single 
lot  of  goods,  consigned  to  him  from  another 
state,  and  already  paid  for  by  him,  to  a  resi- 
dent of  the  same  place,  is  not  a  "drummer.** 
StaU  y.  MiUer,  53  R.  469.  See  also  Ex  patie 
Taylor,  38  R.  336. 

Due  process  of  law.  Embury  ▼.  Conner, 
5^  D.  325;  Boujan  v.  State,  11  R.  559. 

Dwelling.  Cer/v,  Home  Ins.  Co,,  13  R 
165. 

DweUing-hoiue.  Browning  ▼.  Horns 
Ins.  Co.,  27  R.  87. 

Dying  without  issue.  Alexander  v. 
Sussan,  3  R.  171;  Quackenbos  v.  Kingaland, 
55  R.  771;  Vandertee  v.  SUngerland,  57  R. 
701;  Matter  qf  New  York  etc  B*y  Co,,  59  R 
478. 

Dying  without  iMue,  or  failure  of 
issue.     De  Haas  v.  Bunn,  44  D.  201. 

Easement.  Dyer  v.  San*ord,  43  D.  399; 
HazUton  v.  Putnam,  54  D.  158;  Ritger  v. 
Parker,  54  D.  744. 

Earnest.     Howe  v.  Hayward,  11  R.  306. 

Eminent  domain.  Harding  v.  Ooodlett, 
24  D.  546. 

Emoluments.  Apple  ▼.  City  of  Craw- 
ford,  51  R.  205. 

Encumbrance.  Redman  v.  Phoenix  Fire 
Ins.  Co.,  37  R.  830. 

End  of  the  will.  Younger  ▼.  Duffie,  46 
R.  156. 

Entry  of  a  foreclosure.  Mclntyre  v. 
Nonoich  Ins.  Co.,  3  R.  458. 

Estate  includes  every  kind  of  property. 
In  a  will,  it  passes  the  fee  without  words  of 
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inheritance.  It  carries  everything,  unlesa 
tied  down  by  particular  expressiond.  Thorn- 
ton  V.  Mulquinne^  79  D.  548.  See  also  Zim- 
merman  v.  Anders^  40  D.  552. 

Efltimated  cash  value.  BUioU  ▼.  Lyco- 
mma  Co.  Mut.  Itu.  Co.,  5  R.  323. 

£8toppel.  Wetland  Canal  Co.  ▼.  Hatha- 
way,  24  D.  51. 

Eviction.     Ferj-is  v.  Har^hea,  17  D.  782. 

Exemplary  damages.  — A  judge,  after 
having  specifically  instructed  a  jury  as  to 
the  proper  items  of  actual  damage  in  an 
action  of  trespass,  instructed  them  that  they 
might  add  **  exemplary  damages,"  without 
defining  the  term,  except  by  saying  that  they 
were  to  take  a  broad,  common-sense  view  of 
the  uircumstauces,  and  determine  what  ought 
in  justice  to  be  allowed.  Htld,  that  this 
was  a  sufficient  definition.  Bat/nor  v.  Nims, 
26  R.  493. 

Ex  post  facto  laws.  Boston  ▼.  Cummins, 
60  D.  717. 

Extorsively.     Leman  v.  State,  37  R.  44. 

Extreme  cruelty.  Carpenter  v.  Carpen- 
ter, 46  R.  108;  Albert  v.  Albert,  51  R.  86. 

Fallen  building.  Breuner  v.  Liverpool 
etc.  Ins.  Co.,  21  R,  703. 

Family.  Boundtree  y,  Dennard,  27  R 
401. 

Family  physician  of  the  party,  as 
used  in  a  life  policy,  means  the  physician 
who  usually  attends  and  is  consulted  by  the 
members  of  a  family  in  the  capacity  of 
physician,  whether  or  not  he  usually  at- 
tended on  or  was  consulted  by  the  insured 
himself.  Price  ▼.  Phxnix  MiU.  Life  Ins.  Co., 
JO  R.  166. 

Felony.     Smith  v.  State,  54  D.  607.      • 

Ferry.  Patrick  v.  Ruffners,  40  D.  740; 
Morse  v.  Oamer,  4n  D.  565. 

Fiduciary  character.  Cronan  v.  Cot- 
ting,  6  R.  232;  WooUey  v.  Cade,  25  R.  711. 

JFiling.     Engleman  v.  State,  52  D.  494. 

Final  and  interlocutory  judgments 
and  decrees.  Mills  v.  Uoag,  31  D.  271; 
TeaJ  V.  Heimtt,  59  D.  634;  Williams  v.  FUH, 
60  D.  426. 

Fixtures.     Teaff  v.  Hemtt,  59  D.  634. 

For  benefit  of  wife  and  children. 
Craain  v.  Cratjin,  22  R.  588. 

For  safe-keeping.  Wriglit  y.  Paine,  34 
R.  24. 

Foreign  biU.  ChenowUh  y.  Chamberlin, 
43  D.  145. 

Foreign  port.  Cohen  v.  Charleston  etc 
Ins.  Co.,  31  D.  549. 

Fornication.    Hood  v.  State,  26  R.  21,  32. 

Fraction  of  a  day.  Westbrook  Mfg.  Co. 
Y.  Grant,  11  R.  181. 

Fraud.     Mitchell  y.  Kintzer,  47  D.  408. 

Free  from  average.  Wain  y,  Thomp- 
son, 11  D.  675. 

Freight.  Origgs  ▼.  AwAin,  15  D.  176; 
Patapso  Ins.  Co.  v.  Bi^coe,  28  D.  219. 

From.  Bradley  y,  Ifas/wille  Ins.  Co.,  48 
D.  465. 


From  and  after  its  passage.  Partis 
son  Y.  Bmndenburg,  59  H.  326. 

Fugitive.     Jones  v.  Leonard,  32  IL  118. 

Furniture.  Sumner  ▼.  BleJsslee,  47  K. 
196. 

Game.    Long  y.  State,  58  R.  633. 

Gaming.     Shaw  ▼.  Clark,  43  K  474. 

Games.  Boughner  ▼.  Meyer,  40  R.  139; 
PeopU  Y.  WeUhoff,  47  R.  557. 

CFeneral  agent.  Lobdeli  v.  Btdter,  3f 
D.  358. 

General  customs.  Bodfisk  t.  Fax^  31 
D.  611. 

General  power.  Thompson  y,  Oarwood^ 
31  D.  502. 

Good  cause.   Cummer  y.  Butts,  29  R.  53a 

Good  health.  Orattan  v.  MetropoBitm 
Life  Ins.  Co.,  44  R.  372. 

Good  repute  for  chastity.  Zabrkkie 
Y.  State,  39  R.  610. 

Goods  or  movables.  Jadson  ▼.  Bobia^ 
son,  1  D.  293. 

Grain.  HewiU  ▼.  Watertoum  Firt  /as.  Co. , 
39  R.  174. 

(Grandchildren.  ScoU  y.  Nelson,  29  D. 
266;  Pemherton  v.  Parke,  6  B.  432;  DkHneon 
Y.  Lee,  28  D.  684. 

Grant,  bargain,  and  selL  Chapnum 
V.  Olassell,  48  D.  41. 

Growing  crops.  CoUle  v.  SpUxer,  52  R. 
305. 

Guaranteed  dividends.  Lockhardt  ▼. 
Van  Alstyne,  18  R.  156. 

Guaranty.  Mat/iews  ▼.  Ckrisnnxn,  51  D. 
124. 

Handwriting.    Com.  y.  Wdister,  52  D. 

711. 

Happens.    Walsh  y.  Com.,  33  R.  771. 

Hawkers  and  peddlers.  Orafiy  t, 
CityqfRushHlle,  bl  R.  128. 

Head  of  family.  Baehman  v.  Crawford^ 
39  D.  163;  Race  y.  Oldridge,  32  R.  27. 

Heir.     Dodge's  Anpeal,  51  R  519l 

Heir,  or  next  of  kin.  Ivins  Appeal,  51 
R.  516. 

Heirs.  — In  a  statute  concerning  the  sne- 
cession  of  personal  estate,  the  word  "  heirs  * 
does  not  include  the  widow  of  the  decedent. 
Tillman  ▼.  Davis,  47  R.  1.  See  also  Ward  ▼. 
Stow,  27  D.  238;  Den  v.  Barnes,  6  D.  547; 
Kay  Y.  Connor,  49  D.  690;  Holeman  w.  Fort, 
51  D.  665;  Ware  ▼.  Richardson,  66  D.  762; 
Sweet  Y.  Button,  12  R.  744;  Lord  v.  Bourme^ 
18  R.  234;  Wilkins  y.  Ordway,  47  R.  215. 

Heirs  of  her  body.  Butler  ▼.  Huesth, 
18  R.  589. 

High  crimes  and  misdemeanors. 
State  V.  Knapp,  16  D.  68. 

His  own  promises.  State  ▼.  Terry,  53 
R.  472. 

Home  port     Case  ▼.  Woolley,  32  D.  54. 

Horses.     State  y.  Dunnaoani,  5  D.  530. 

House  of  legislature.  State  y.  McBride, 
29  D.  636. 

Household  furniture  comprises  erery- 
thing  that  contributes  to  the  conveuisBOt  U 
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the  householder  or  ornament  of  the  house. 
JJoop€*9  Appeal,  100  D.  562.  A  sewin^- 
machiae  and  a  piano  are  "  household  furni- 
ture,"  within  a  statute  defining  a  married 
-woman's  property.  Van  Starch  ▼.  WmmIow, 
43  R.  10. 

Houaeholdor  is  any  head  or  chief  of  a 
domestic  establishment,  which  he  keeps  to- 
gether and  prov^ides  for,  but  he  need  not  be 
the  actual  occupant  of  a  hoose.  NeUon  v. 
Siaie,  34  R.  444. 

Idiocy.     Owng*a  Case,  17  B.  311. 

Immediately.  Wooda  ▼.  MilUr,  39  K 
170. 

Immovable  property  includes  land  and 
chattels  real;  and  movable  property,  chattels 
personal.     Sneed  v.  Ewing,  22  D.  41. 

Implement.  Jeniam  v.  McNaU,  41  R. 
422. 

Imprisonment.  Floyd  v.  State,  64  D.  250. 

Imprisonment  f6r  debt.  Moort  v. 
Orten,  21  R  470. 

Improvement  upon  land.    Brown  ▼. 
Wyman,^\  R  117. 

In  trust  or  on  commission.  Lucas  v. 
Im.  Co.,  48  R  383. 

Income  and  increase.  Brinley  ▼.  Qrcu, 
47  R.  618. 

Indebted.     WUnn  ▼.  Wibon,  50  D.  685. 

Individuals  sustaining  damage. 
Bitckmasier  v.  MeElroy,  57  R.  843. 

Inevitable  accident.  Neal  t.  Saun^ 
d^son,  41  D.  609. 

Inflict  does  not  necessarily  imply  direct 
violence.     Com.  ▼.  Machon,  100  D.  89. 

Inflicted  iz^ury  means  any  bodily  harm 
which  is  caused  by  one  to  be  suffered  upon 
another.     J  6. 

Information.  —  A  statute  prohibits  a 
physician  or  surgeon  from  testifying  "con- 
cerning  any  information  which  he  may  have 
acquired  from  any  patient  while  attending 
hiu  in  a  professioual  character,  and  which 
information  was  necessary  to  enable  him  to 

Erescribe  for  such  patient,  or  do  any  act  for 
im  as  a  surgeon.  Ifeid,  that  the  "infor- 
mation **  includes  not  only  communications 
from  the  patient,  but  knowledge  acquired 
by  the  physician  or  surgeon  by  his  profes- 
sional observation  and  examination.  Gart- 
side  V.  Cannectiaa  MvL  L\fe  Ins.  Co.,  43  R 
765. 

Innkeepers.  KisUn  ▼.  HikUbrand,  48 
D.  416. 

Insanity.  Newton  v.  MiU.  Benefit  L\fe 
Ins.  Co.,  32  R.  335. 

Insufficiency  or  want  of  repair. 
ScfiuUz  V.  City  of  Milwaukee,  35  R.  779. 

Insurable  interest.  Warren  v.  Daven- 
port Fire  Ins.  Co.,  7  R.  160. 

Insurance  oil.  Ins,  Oil  Tank  Co.  v.  Scott, 
39  R.  286. 

Insuring.  Warwick  v.  Monmouth  etc.  Ins. 
Co.,  43  R.  343. 

Insurrection.  McCargo  t.  Hew  Orleans 
ins.  Co.,  43  D.  18a 


Internal  improvement.  —  A  water 
grist-mill,  for  publiu  use,  and  nuder  public 
regulation,  is  a  work  of  "  internal  improve- 
ment," within  a  statute  authorizing  the  issue 
of  public  bonds.  Trover  v.  Meriick  County, 
45  R.  111. 

Intoxicating  liquor.  —  Beer  is  not  ne- 
cessarily an  "intoxicating  liquor."  Hans' 
berq  V.  People,  60  K  549. 

A  statute  defines  intoxicating  liquors  as 
"all  liquors  and  mixtures,  by  whatever 
name  called,  that  will  produce  intoxication.  ** 
Held,  not  to  embrace  medicines  and  toilet 
articles,  not  ordinarily  used  as  beverages, 
such  as  tincture  of  gentian,  bay  rum,  and 
essence  of  lemon,  although  containing  alcohol. 
Whether  it  embraces  ''McLean's  Strength- 
ening Cordial  and  Blood  Purifier, "a  mixture 
of  whisky;  syrup  of  tulu,  and  syrup  of  wild 
cherry,  and  "Sherman  Prickly  Ash  Bitters,** 
is  a  question  of  fact.  Intoxicating  Liquor  Cases, 
37  R  284. 

Issue.  Lyle  ▼.  Digges,  14  D.  281;  Wis- 
tar  V.  Scott,  51  R  197. 

Jeopardy  of  life.    Lee  v.  StaU,  7  R  61 1. 

Joint  and  several  note.  Ladd  v.  Baker, 
57  D.  355. 

Judgment.    WhitweU  v.  Emory,  59  D.  220. 

Judgment  of  his  peers.  Wright  v. 
Wright,  56  D.  723. 

Jurisdiction.   Borden  v.  State,  54  D.  217. 

Justice,  in  judicial  sense,  is  nothing  more 
nor  less  than  exact  conformity  to  some  obli- 
gatory law.     lb. 

Justice  or  judge.  People  v.  Mann,  49 
R.  556. 

Keep,  have,  or  use.  Mearsv.  Humboldt 
Ins.  Co.,  37  R  647. 

Known  violation  of  any  law.  Bradley 
T.  MnL  Benefit  Ltfe  Ins.  Co.,  6  R.  115. 

Labor.  Stacker  v.  CagaUly,  32  R  262; 
Richmond  v.  Moore,  47  R  445. 

Laborer.  —  An  assistant  chief  engineer 
of  a  railroad  company  is  not  a  "  lauorer  ** 
within  the  meaning  of  provisions  rendering 
the  stockholders  of  corporations  liable  for 
labor  debts.  Brockway  v.  Innes,  33  R  348. 
See  also  WJdtaker  v.  Smith,  31  R  503. 

Laborers  and  workmen.  Pennsylvania 
etc.  R.  R.  Co.  V.  Leuffer,  ?4  R.  189. 

Land  comprehends,  aa  between  vendor 
and  vendee,  mortgagor  and  mortgagee,  etc., 
all  soil  or  earth,  whether  covered  by  water 
or  not,  all  minerals,  all  houses,  fences,  and 
structures  on  the  ground,  and  all  vegetable 
productions  standing  and  growing  on  it. 
Coombs  V.  Jordan,  22  D.  236. 

Landing.     State  v.  Randall,  47  D.  548. 

Lands.  —  A  statute  imposed  a  penalty 
for  killiug  certain  birds  on  inclosed  and  im- 
proved lands,  or  any  lands  whose  boundaries 
**are  defined  by  stakes,  posts,  watercourses, 
ditches,  or  marked  trees,"  and  whose  owner 
has  given  verbal  or  written  notice  not  to 
hunt  thereon;  or  on  lauds  on  which  a  board 
is  conspicuously  set  up  with  notice  that  no 
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•hooting  or  banting  is  allowed  on  soch  prem- 
iaes.  neid,  to  apply  to  the  channel  of  a 
navigable  river,  tne  land-owner  having  pnt 
tip  the  statutory  notice  on  the  ahore.  StaU 
V.  Shannon,  38  R.  599. 

Lands  and  tenements.  Oibbs  t.  Drew, 
26  R.  700. 

Law  of  the  land.  Bank  qfthe  State  ▼. 
Cooper,  24  D.  517;  Jonee  v.  Perry,  30  D.  430; 
WaUy  T.  Kennedy,  24  D.  511;  Hoke  t.  Hen- 
deraon,  25  D.  677;  Wrighi  v.  Wright,  56  D. 
723;  Broum  ▼.  Hummel,  47  D.  431;  Taylor 
T.  Porter,  40  D.  274;  InkahiianU  ▼.  H'en<iiH>}-(A, 
58  D.  786. 

Laws  are  either  hnman  or  divine.  Bor- 
den V.  Staie,  54  D.  217. 

Divine  laws  are  either  natural  or  revealed. 
lb. 

Natural  law  is  "a  rule  which  so  neces- 
sarily agrees  with  the  natnre  and  state  of 
man  that  without  observing  its  maxims  the 
peace  and  happiness  of  society  can  never  be 
preserved."    th. 

Leading  question.  Tumey  v.  State,  47 
D.  74;  DonneU  v.  Jones,  48  D.  59;  Stringfellow 
V.  State,  59  D.  247. 

Leakage.  Cory  v.  BoyleUm  etc.  Ins.  Oo^ 
9  R.  14. 

Leave.  Wasmer  v.  Delaware  etc  R,  B, 
Co.,  36  R.  608. 

Leaving  no  issue  or  child.  HiU  v. 
Hill,  15  R.  545. 

Ldft  unoccupied.  Sonnebomr.Ins.  Co»p 
43  R.  365. 

Legacv.     Holmes  v.  IfiteheU,  6  D.  527. 

Legal  neir.  Lord  v.  Bourne,  18  R.  234; 
Oaugh  V.  Sl  Louis  etc.  Ins,  Co,,  30  R.  554. 

liegal  representatives.  Wameehs  v. 
Lemhea,  22  R.  85. 

Lewd  and  lascivious.  Com,  v.  Munaom, 
84  R.  411. 

Liability.  —  A  provision  in  a  city  charter 
that  "  no  action  against  the  city  on  a  contract, 
obliffation,  or  liability,  express  or  implied, 
shall  be  commenced,  except  in  one  year  after 
the  cause  of  action  shall  have  accrued,"  does 
not  include  actions  for  torts.  McOaffin  ▼. 
C%  qfCokoes,  30  R.  307. 

fiicense.   HazUton  v.  Putnam,  54  D.  158. 

License,  tax,  and  regulate.  Logan  v. 
Pyne,  22  R.  261;  CUy  of  St.  Charles  ▼.  Nolle, 
11  R  40. 

Line  of  street.  Kneeland  v.  Van  Vatk- 
enburgh,  32  R.  719. 

Loss  occurred.  Chambers  v.  Atlas  Ins. 
Co,,  50  R  1. 

Lost.     Lhermore  v.  While,  43  R.  600. 

Lot.      WhUe  V.  Oay,  31  D.  224. 

Lottery.     People  v.  RHlly,  45  R.  47. 

Lunacy.     Owing*s  Case,  17  D.  311. 

Kachinery.  Consolidated  €fas  Oo.  t. 
Mayor  etc.,  50  R.  237. 

ICaJority  of  members  elected.  O^um 
w.  Stalejf,  13  R  640. 

Malice,  in  its  legal  sense,  means  a  wrong- 
ful aot|  doud  intentionally,  without  just  cause 


or  excuse.  Maynard  ▼.  Fh'enum*s  Fuitd  Ims. 
Co.,  91  D.  672.  See  also  Com.  v.  Tori,  43  a 
373;  F^irst  NaL  Bank  ▼.  Burkett,  40  R.  209. 

The  defendant  shipped  hoas,  taking  a  bill 
of  lading,  got  a  discount  of  his  draft  on  the 
consiffnee  with  the  bill  of  lading  as  collateral 
security,  and  afterward,  and  Mfore  the  pre- 
sentation of  the  draft,  ooUected  pay  lor  the 
hogs  on  the  consignee.  The  lender  reeor- 
erSi.  judgment  against  him  on  an  all^atioa 
of  fraud,  and  he  was  imprisoned  nn«Ier  it. 
Held,  that  "malice "was  the  "gist  of  the 
action,"  within  the  meaning  of  the  statute 
of  civil  imprisonment.  First  Nat,  Bank  v. 
Burkett,  40  R.  209. 

Maliciously.  Cft^qmum  v.  Com.,  34  Dl 
565. 

Malpractice.  Rogers  v.  Kkns,  31  R  389. 

Mandamus.  Moody  v.  Fleming,  48  D. 
210. 

Manslaughter.  Ferguson's  Case,  46  D. 
196;  Sutemfe  v.  State,  51  D.  459;  Com.  ▼. 
Webster,  621),  ni. 

Manufacture.  —  The  business  of  cutting 
and  preserving  ioe  for  oonsumption  is  mana- 
facturing.  Attomey-Oenerat  v.  Lorman^  60 
R.  287. 

ManufiBUSturer.  —  A  pork-packer  is  a 
manufacturer.     Efngle  v.  Sohn,  52  BL  103. 

Manufacturing  establishments  Car- 
Un  V.  Western  Assitr,  Co,,  40  R.  440. 

Marriage.  irdTtiiMy  v.  C7/adbe,  58  D.  59. 

May  means  "must,  or  "shall,"  only 
in  oases  where  the  public  interest  and  rights 
are  concerned,  or  where  the  publio  or  third 
persons  have  a  claim  de  jure  that  the  power 
should  be  exercised,  or  where  something  is 
directed  to  be  done  for  the  sake  of  jnstioe  or 
the  publio  good.  Malcolm  v.  Rogers,  15  D. 
464. 

Means  of  support  Moram  v.  OoodwiMf 
39  R.  443. 

Mental  imbedUty.  Owing^s  Oam,  17 
D.  311. 

Merchant  is  one  who  buys  and  sella  mer- 
chandise to  make  profit  by  it.  Wsvti  ▼• 
Brandt,  13  D.  852. 

Merchant  or  trader. — An  ooeasiooal 
dealing  in  stocks^  outside  one's  ordinary 
business,  does  not  constitute  him  a  merchant 
or  trader  within  the  insolvent  law.  Jfe  parie 
Conant,  52  R.  759. 

Merchant,  peddler,  dmmiaar.  —  A 
commercial  traveler,  or  drummer,  is  not  a 
merchant  or  peddler,  or  "of  like  character." 
Bx  pauie  Taylor,  38  R  336. 

Messenger.  P/ister  v.  C,  P.  R.  R.  Ga« 
59  R.  404. 

Middle  of  ohanuel,  Rows  ▼.  Smkk,  50 
R.  16. 

MiUtary  servioe.  WsUs  ▼.  Osm.  Mui, 
Life  Ins.  Co,,SK.  518. 

Minerals.  Dunham  t.  JDrkpairitk,  47  VL 
696. 

Money.  OrutchJSeidT.  R6bms,42J>.m; 
In  rs  MiUsr.  17  R.  422. 


DKFiNiTiON& 


1113 


For  Index  to  Koto*  te  JkmmHmm  D«€lsl«a«  aad  Am«rleaa  Bo^rte*  M«  pp*  IMI59* 


Month.    WilUar/uon  r.  Farrow,  21  D.  492. 

More  or  less.  Dow  t.  Jewill,  45  D.  371; 
Frederick  ▼.  Toungblood,  64  D.  209;  /onef  t. 
P^aftfT,  41  D.  408;  rrtp^ett  v.  AUen,  21  K 
320;  Poifif  ▼.  Upton,  41  R.  371. 

Movable  property.  —  A  growing  and 
nnripe  crop  is  not  movable  or  peraonal  prop- 
erty.    Hardeman  t.  State,  49  tL  821. 

Murder.  Stale  v.  ilcCoy,  41 D.  301;  Cbm. 
▼.  r^dfter,  62  D.  711;  FergmnCe  Caae,  46  D. 
196. 

MutUation.  iroo({^  t.  Patton,  40  R. 
269. 

Mutixiy.  McCargo  t.  JITew  OrieaiM  Ine, 
Co.,  43  D.  180. 

Mutual  accounts.  Oreen  ▼.  ZHi&row^  36 
R.  496. 

Kaked.    Com,  t.  Dejardin,  80  R.  662. 

NaTigaU«.  A  Mrfo  Jenmnae^  16  D. 
447;  i/ttt^  iSodb  <<&  ^.  i?.  Co.  t.  Broofct,  43 
R.  277;  Lewie  ▼.  Cqfee  Cbimty,  64  R.  65. 

NaTigable  rivers.  McCulUmgh  y.  WaU, 
63  D.  715;  Sinari  t.  Clark,  68  D.  49. 

Necessaries.     StatOon  t.    WUeom^  8  D. 


Necessary  appendages.  School  Dittrid 
T.  P«ri»f»,  30  R.  447. 

Necessity.     YTiftfiuofi  t.  Staie,  26  R.  84. 

Necessity  or  eharity .  Johmmm  t.  Irae- 
hurgh,  19  R.  HI. 

Meedfttl  for  the  government.  StaU 
▼.  Board  c/  Sdueation,  63  R.  282. 

Needless  torture  or  mutilation. 
Hodge  V,  State,  47  R.  307. 

Negligence.  Tonawanda  i?«  i?.  Co.  ▼. 
Munger,  49  D.  239;  Doimer  t.  So.  Car.  R.  B. 
Co.,  65  D.  678;  Baltimore  etc  B.  B.  Co.  v. 
Woodruff,  69  D.  72. 

Negotiable.    Odell  t.  Orag,  66  D.  147. 

Next  of  kin.  Keteltae  t.  KeteUae,  28  R. 
165;  Swaeey  ▼.  ./dQiief,  69  R.  66. 

Non  compos  mentis.  Beammfn^e  Ca»e, 
29D.  33. 

Non-resident.  Haggari  ▼•  Morgan,  66 
D.  350. 

Nuisance.    Coker  t.  ^trpc,  64  D.  347. 

Obligation  of  contracts.  Bruee  ▼. 
SdiuyUr,  46  D.  447;  Larrabee  ▼.  TVUftoM,  46 
D.  637. 

Occupation.  — Under  a  statnte  proyidins 
that  no  person  shall  be  precluded  or  debarred 
from  any  occupation,  profession,  or  employ- 
ment on  account  of  sex,  a  woman  may  be  a 
master  in  chancery.  Schwehardi  y.  People, 
39  R.  34. 

Occupied.  Aehworth  t.  BuOdere'  MuL 
Fire  fns.  Co.,  17  R.  117. 

Office  of  public  trust.  People  y.  Ifiek- 
oU,  11  R.  734. 

Office  or  place  of  trust  or  profit. 
DoyU  Y.  Aldermen  qf  Raleigh,  45  R.  677. 

Office  or  professional  employment.  — 
A  real  estate  agent  is  not  within  a  statute 
imposing  a  liability  for  "  misconduct  or  ne- 
glect in  office  or  in  some  professional  employ- 
meat.''    Penmo^  ▼.  Fuller,  32  &.  148. 


Officers.  Walker  ▼.  dig  qf  Cindnnaii,  8 
R.  24. 

Olographic.     Betate  qf  Band,  44  R.  666. 

On  a  passage.  Motors  v.  Hope  Ine.  Co.^ 
32  D.  213;  Waehington  Ine.  Co.  t.  WhiU,  4 
R.  543. 

On  all  or  either.  Com.  y.  Hide,  17  R. 
72. 

On  deposit  to  be  paid.  WrighlY.  Pame^ 
34  R  24. 

On  or  before.  MntHeon  y.  Marke,  18  R. 
197. 

On  the  track.  BaM  Tenn.  etc  B.  B.  Co 
Y.  Bayliee,  54  R.  69. 

One  pint— five  gallons.  State  y.  La 
vake,  37  R.  415. 

Open  and  gross  lewdness.    Com.  y 
Warden,  35  R.  :)57. 

Open,  notorious,  adverse,  and  eacdn 
slve  possession.    Inhabitanie  y.  Beneon,  691 
D.  618. 

Open  store.  Spanenberger  y.  State,  26  R. 
643. 

Options.     Shaw  ▼.  Ckirk,  45  R.  474. 

Ordinary  prudence.  Bowen  y.  State,  40 
R.  71. 

Other  crime.    Brown'e  Can,  17  R  114 

Other  property.  Benkk  y.  Boyd,  44  K 
124. 

Outstanding  liabilities.  Perret  y.  King, 
31  R.  240. 

Owned  or  occupied.  Herekdl  y,  Buah' 
fie/A  9  R.  299. 

Owner.  —  A  statute  imposing  upon  the 
owners  of  factories  and  workshops  tne  duty 
of  providing  fire-escapes  is  not  applicable  to 
the  owners  of  premises  in  possession  of  lessees. 
Lee  ▼.  Smith,  61  R.  839;  SchoU  y.  Harvey,  61 
R.201. 

Particeps  eriminis  is  not  confined  to  a 
transaction  which  in  the  common  accepta- 
tion of  the  term  means  an  act  that  may  be 
Tisited  by  an  indictment  or  other  criminal 
prosecution,  bat  applies  to  other  transac- 
tions contrary  to  good  morals,  whether  they 
may  be  immoral  per  ee  or  prohibited  by  stat- 
ute, under  a  penalty,  or  by  a  simple  prohibit 
tion,  or  as  militating  against  the  policy  of  a 
statute,  or  fraud,  or  other  contract.  John- 
eon  V.  Cooper,  24  D.  502. 

Particular  customs.  Bo^^|ieh  y.  Fox,  39 
D.  611. 

Particular  power.  Tkompeon  w.  Oar* 
wood,  31  D.  502. 

Passengper.  Merrill  y.  Eastern  B.  B.  Co., 
52  R.  705;  Com.  y.  Bottm  etc,  .37  R  382. 

Peace,  dtg  qf  Corvallie  y.  Carlile,  46  R. 
134. 

Pecuniary  profit.  Santa  Chra  etc  Aeeh 
demy  v.  SulUvan,  56  R  776. 

Peddlers.  Davie  t.  Mayor  etc  i^  Macom, 
37  R.  60;  38  R.  336. 

Perils  of  the  sea.  Beaivee  y.  Waterman, 
42  D.  364. 

Person.  —  Where  a  woman,  Una  or  irw 
months  pregnant^  fell  oa  a  defeetiTe  high* 
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way,  and  was  delivered  of  the  chihl,  which 
•urvived  but  a  few  minates,  the  child  was 
not  a  "person  "  within  the  statute  giving  a 
canse  of  action  for  negligent  death  to  the  ad- 
ministrator. Dietrich  ▼.  Northampton,  52  R. 
242.  See  also  Woram  ads.  StaU,  40  D.  378; 
Mclniyrt  ▼.  PruUm^  48  D.  321;  Norm  ▼.  State, 
18  R.  291. 

A  corporation  is  a  "  person,**  subject  to  a 
penalty,  within  a  statute  prohibiting  the  sale 
of  intoxicating  liquors,  and  is  liable  for  such 
a  sale  by  its  committee  at  a  ball  ordered  by 
it.  Stewoari  y.  Waterko  Turn  Vertin,  60  R. 
786. 

Personal  goods.  State  t.  Doe,  41  R. 
699. 

Personal  services,  ffak  t.  Brovm,  47 
R.  224. 

Place  of  business  is  a  place  actually 
occupied,  either  continnallv  or  at  regular 
periods,  by  a  person  or  his  clerks,  in  the  pur- 
suit of  a  lawful  employment  which  occupies 
his  time,  attention,  and  labor.  If  business 
is  transacted  at  a  place  occasionally,  but  not 
at  stated  periods,  it  cannot  be  termed  a  place 
of  business.  Stepheneon  ▼.  Primroee,  33  D. 
281. 

Playing  policy.  WUkhuon  t.  Om,  80  R 
264. 

Pledge.     Steam*  ▼.  JUarah,  47  D.  248. 

Poor  person.  Ooodale  t.  Lawrence,  42  R 
259. 

Proof  of  discharge.  Bramhatt  ▼.  Sun 
Mut.  Irm,  Co.,  6  R  261. 

Possession.  McColman  ▼.  Wilhe,  51  D. 
637;  Ftrguaon  v.  Witeeli,  67  D.  744. 

Powers.    Thompeon  v.  Oarwood,  31  D.  602. 

Practice.  —  All  relating  to  manner  and 
time  in  which  a  case  shall  be  conducted  and 
tried,  from  its  inception  to  final  judgment 
and  execution,  is  generally  embraced  under 
the  title  of  practice.  Wright  ▼.  State,  61  D. 
90. 

Pregnant  woman.  —  In  an  indictment 
the  phrase  "  woman  with  child  "  is  equivalent 
to  "pregnant  woman."  E'ckhardt  y.  People, 
88  R  462. 

Premises.  Budd  r.  Brooke,  43  D.  321; 
Broum  v.  Manter,  53  D.  223;  Cor/In  t.  West- 
ern Auur.  Co.,  40  R  440. 

Prescription.  Ray  y,  Burbank,  34  R. 
103. 

Presence.  Baldvnn  t.  Baldwin,  69  R 
669. 

Presence  of  testator.  Maynard  t.  Vin- 
ton, 60  R.  276. 

Presentment.  Carmiehael  ▼.  Bank  qf 
Penna.,  35  D.  408. 

Previous  chaste  character.  State  v. 
Prizer,  31  R  166. 

Privies  are  those  who  are  partakers,  or 
have  an  interest  in  any  action  or  thing,  or 
any  relation  to  another.  Marr  y.  Hanna,  23 
0.  449. 

Privilege.  DUtingham  t.  Roberts,  46  R. 
419. 


Privy  in  estate  is  succ< 
estate,  not  to  different  estate  in 
erty.     Pool  v.  Morris,  74  D.  68L 

Process.     Richardson 
784. 

Produce  dealer.  —  A  license  law  pro- 
vided that  "  eyery  person  whoee  biuineas  it 
is  to  buy  and  sell  produce,  fish,  meats,  and 
fruits  from  waffous  and  carta  shall  be  re- 
garded as  a  produce  dealer,"  and  that  "bo 
additional  license  shall  be  required  from  pro- 
duce dealers  for  selling  meat."  Held,  thit 
butter  and  eggs  are  "  produce  "  within  ths 
statute,  but  one  who  sells  meats  alooe  is  noi 
a  produce  dealer.  Dietriet  qf  Cdhanbia  r. 
Oyster,  64  R  276. 

Prohibition.  State  v.  Ccmmissioner9  ^ 
Roads,  12  D.  696. 

Projections.  CmMsg  v.  Ckg  <^  Boston, 
36  R  383. 

Promissory  note.  Patlermm  ▼.  Poinded 
ter,  40  D.  664;  Fralick  v.  Norton.  55  D.  56. 

Proof  evident.  Ex  parte  Foster,  32  R 
677. 

Property  is  defined  as  consisting  in  the 
free  use,  enjoyment,  and  disposition  by  s 
person  of  all  his  acquisitions,  without  con- 
trol or  diminution,  save  only  by  the  laws  of 
the  land.  Stevens  ▼.  State,  35  D.  72L  See 
also  New  Orleans  v.  Mechanics'  etc.  Ins.  Cc.^ 
31  R  232;  City  of  Chicago  v.  HMeri,  59  R 
400;  Martin  y.  New  Orleans,  58  R.  194. 

Protest  AnnviUe  NaL  BankY.  Kettering, 
61  R  636. 

Public  benefit  Tyler  v.  Beeeher,  8  R 
398. 

Public  charity.  Bailor  v.  Maseme 
Lodge,  40  R.  369. 

Public  enemies.  State  v.  Mbort,  41  R 
322. 

Public  performance  or  exliibitiosL 
Harris  v.  Com.,  69  R  666. 

PubUc  place.  Williams  v.  Staie,  31  R 
136. 

Public  taxes.  Morgan  y,  Cree,  14  R 
640. 

Public  use.  Scndder  v.  TVnUon  Del  F. 
Co.,  23  D.  766;  WiUyard  y,  Hamilton,  30  D. 
196;  Aldridge  v.  Tuscujnbia  R.  R.  Co.,  23  D. 
307;  SL  Helena  Water  Qk  y.  Forifee,  45  R 
669. 

Public  war.  People  v.  McLeod,  37  D. 
328. 

Purchase,  in  its  meet  extensire  significa- 
tion, includes  a  devise.  McCartee  v.  Orphm 
Asylum  Soe.,  18  D.  616. 

Purchaser,  under  Kentucky  statutes,  em- 
braces every  holder  of  the  legal  title  to  reel 
or  personal  property  acquired  by  deed.  //«/• 
bert  Y.  McCfUloeh,  79  D.  656.  See  also  Gt:pm 
V.  Davis,  6  D.  6^ 

Quick  with  chad.  StaU  v.  Cooper,  51 
D.  248. 

Quorum.     Bx  parte  Willcoeks,  17  D.  531 

Quo  warranto.  State  v.  Harris,  36  U 
460. 
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Railroad  purposes.     State  v.  Mayor  tie. , 
60  R.  648. 

Reasonable  doubt.    Com.  t.   WeUter, 
62  D.  711. 

Refined  coal  or  earth  oils.    Bennet  t. 
North  British  ins.  Co.,  37  R.  501. 

Regular  course  of  buainess.  Roberta 
w,  HaU,  9  R.  308. 

Regulate.     CrofUn  ▼.  People,  37  R.  564. 

Relation.     Cleaver  t.  Cleaver,  20  R.  30. 

Religious.  Simpson  t.  Wileomef  39  R. 
349. 

Religious  purposes.  Crcug  t.  First 
Fresbf/terian  Church,  32  R.  417. 

Removing  out  of  tlie  county.  John* 
eon  V.  Loufry,^  15  R.  655. 

Reservation.  Dyer  v.  Sat\/brd,  43  D. 
999. 

Resided.    ^'«  CbMf,  10  R.  698. 

Resprt.  To  resort  means  to  go  once. 
State  T.  Ah  Sam,  37  R.  454. 

Restraints  and  detainments  of 
princes.  Richardson  ▼.  Maine  Ins.  Co.,  4 
D.  92. 

Retail  liquor  dealer.  Tennessee  Club 
r.  Dtoyer,  47  R.  298. 

Retrospective  laws.  Boston  ▼.  Cum" 
mins,  60  D.  717;  Sutherland  t.  De  Z^eon,  46 
D.  100. 

Rights.  —  All  rights  of  man  belong  to  one 
of  two  cUesee,  Tis.:  1.  Natural  rights;  2. 
Acquired  rights.  Borden  t.  State,  54  D. 
217. 

Rights  and  firanohiaea.  Alexandria 
etc  Ry  Co.  Y.  Alexandria  etc,  R.  R.  Co.,  40 
R.  743. 

Riot.  Lycoming  Fire  Ins,  Co.  r,  Schwenk, 
iaR.629. 

Road.    Kister  t.  Reeser,  42  R.  608. 

Road- way  —  Road-bed.  San  Francisco 
V.  C.  P.  R.  R.  Co.,  49  R.  98. 

Sane  or  insane.  Supreme  Commandery 
▼.  Ainsworth,  46  R.  332. 

Satisfaction.  Planters*  Bank  ▼.  CaMt, 
41  D.  616;  Gibson  t.  Cranage,  33  R.  351. 

ScandaL    Skinner  v.  Judson,  21  D.  691. 

Sea -shore.    Storer  v.  Freeman,  4  D.  155. 

Seals.  Perrine  v.  Cheeseman,  19  D.  388; 
Austin  y.  WhiOock,  4  D.  550. 

Security.     Afarberger  v.  Pott,  55  D.  479. 

Seisin.     Ferguson  v.  Witsell,  57  D.  744. 

Sell  and  convey.  Warren  v.  Wagner, 
51  R.  446;  Larinon  v.  Stale,  60  R.  606. 

Sell,  exchange,  and  dispose.  Faulk 
▼.  Da»hieU,  50  R.  542. 

Servitude.     Ritger  v.  Parker,  54  D.  744. 

Several     mwtein  ▼.  Marshall,  29  R.  729. 

Shall  die  by  suicide.  Cooper  y,  Mass. 
Life  Ins.  Co.,  3  R.  451. 

Sharp  and  dangerous  weapon.  FtX' 
kin^  V.  Peoph,  25  R.  143. 

Shop.     Sparrenberger  r.  State,  25  R.  643. 

Side  of  road.  Low  v.  TibbeUs,  39  R. 
30:i 

'Snowflake.  Larrobes  r.  Lewis,  44  R. 
73a. 


Sodomy  is  connection  between  twe 
human  beings  of  male  sex.  So  named  from 
the  prevalence  of  the  sin  in  Sodom.  AuS" 
man  v.  Veal,  71  D.  331. 

Sold.     RusseU  V.  Nieott,  20  D.  67a 

Sold  but  not  removed.  Waring  ▼.  /a 
deninity  Fire  Ins,  Co.,  6  R.  146. 

Speedy  trial.    Nix<m  t.  Stale,  41  D.  601. 

Spirituous  liquors. —  Cider  or  crab-cider 
is  not  a  "spirituous  liquor,"  nor  of  "like 
nature  as  wine,  ale,  porter,  or  beer."  State 
V.  Oliver,  53  R.  79.  See  also  StaU  r.  Hay 
mond,  43  R.  787. 

Standing  by.  Anderson  v.  BuXMe,  47 
R.  394. 

State  tax.  ToungMood  v.  Sexton,  20  R. 
654. 

Store  accounts  Solomom  r.  Pioneer  eU. 
Co.,  58  R.  667. 

Store-keeper.  Bigler  r.  People,  38  R. 
267. 

Straddle.  Harris  r.  Tumbridge,  38  K. 
398. 

Strongly  corroborated.  Hernandez  v. 
StaU,  51  R.  295. 

Subsequent  purchaser  for  valuable 
consideration.  Van  Rensselaer  v.  Clark, 
31  D  280 

Support.     WaU  T.  Waiiams,  53  R.  458. 

Survey.  Attamey-Oeneral  v.  Stevens,  22 
D.  529. 

Survivor.  Sinton  ▼.  Boyd,  2  R.  869| 
Stoner  y.  Barr,  45  D.  608. 

Taken  in  act  of  adultery.  Price  t. 
State,  51  R.  322. 

Taking.    Doss  y.  State,  57  R.  618. 

Taking  and  carrying  away.  State  v. 
Chambers,  46  R.  550. 

Taking  of  private  property.  Baton 
y.  Boston  etc  R.  R.  Co.,  12  R.  147;  Case  qf 
Philadelphia  etc.  R.  R.  Co.,  36  D.  202. 

Taverns.     State  ▼.  Chamblyss,  34  D.  59a 

Taxes  and  assessments.  First  Presb. 
Church  ▼.  CUy  qf  Ft.   Wayne,  10  R.  35. 

Terre-tenants  Dengkr  y.  Kiehner,  53  D. 
441. 

Thieves,  loss  by.  Amer.  Ins.  Co.  y, 
Bryan,  37  D.  278. 

Thence.  Bradley  y,  NashviUe  Ins.  Co., 
48  D.  465. 

Through-contract.  Lamb  y,  Camden 
etc  R.  R.  Co.,  7  R.  327. 

To,  from,  by,  are  words  of  exclusion,  un- 
less, by  necessary  implication,  they  are  mani- 
festly used  in  a  different  sense.  Bradley  y. 
Rice,  29  D.  501. 

Tools.  LoveweU  t.  Westchester  Fire  Ins. 
Co.,  26  R.  671;  Frantz  r.  Dobson,  60  R.  68. 

Tools  and  apparatus.  Oreen  y.  Ray- 
mond, 44  R.  601. 

Total  destruction.  Williams  v.  Hari' 
ford  Ins,  Co.,  35  R.  77. 

Total  disabiUty.  Savelamd  y.  FideHiy 
etc  Co.,  58  R.  863. 

Total  losa  Hetmbmrg  etc.  Ins.  Cb.  ▼.  Oat* 
lington,  59  R.  613. 
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Toward.    Hudrnm  ▼.  ^Ai<e,  32  R.  593. 
Town.     Chicago  efe.  iS'y  Ca  ▼.  Tomi  ^f 
Oconto,  36  R.  840. 

Trade. —Word!  •^tndrn"  and  *'ooin. 
merce"  are  not  synonymoas.  Th«  Utter 
reUtM  to  daalioga  with  foreign  nations;  the 
former  to  dealings  between  members  of  the 
same  community.  Hooker  ▼.  VamUwaierf 
47  D.  268. 

Trader.    8tat$  ▼.  Chadboum,  30  R.  94. 

Traneacting  buaineM.  Sparrow  ▼. 
Ko/m,  68  R.  726. 

TraveL  Da^  r.  SSghkmd  Street  S*p  Co,, 
46  R.  447. 

Traveler.  OVoimeU  ▼.  C%  </  Lewieton^ 
20  R.  673. 

Traveling  upon  a  highway.  Vanneif 
T.  Ma$ieheater,  42  R.  692. 

Treasure-trove.  Livertnorer,  WhUe^iZ 
R.600. 

Tributary.    ITi/te^  v.  Ins.  Co.,  29  R.  462. 

Trust.    Oomm*re  v.    ITaifer,  38  D.  433. 

Trustee  of  express  trust.  Barweff  t. 
Dutcher,  65  D.  131;  Waterman  ▼.  Gfticotfoete. 
J?'v  Co.,  50  R  146. 

Unavoidable  accident.  Neat  v.  ^aim- 
cierMn,  41  D.  609;  iM  t.  Cffkiprnm,  46  D. 
393. 

Unavoidable  perils.  Seawee  t.  IToler- 
mam  42  D.  364. 

Upon  a  journey.   Carr  t.  State,  36  R.  16. 

Use  and  operation  of  a  railway.— 
Wiping  locomotiTe-engines,  opening  and 
cloaing  doors  of  an  engine-hoase,  and  remoT- 
ing  snow  from  a  turn-table  and  the  tracks, 
do  not  pertain  to  the  operation  of  a  railroad, 
although  turning  the  turn-table  does,  ifo- 
hne  V.  Burlington  etc,  R"y  Co.,  64  R  11.  See 
also  Malone  t.  BurUngton  etc  B^jf  Co..  47  R. 
8i3. 

Use  of  the  academy.  PhilUpe  MoBeter 
Academy  w.  Exeter,  42  R.  589. 

Used.  Auerbaeh  w.  y.  Y,  Cent  eU.B.B. 
Co,,  42  R.  290. 

Used  with  a  view  to  profit.  MontieeUo 
Seminary  v.  People,  46  R.  702. 

Uses.     Ware  v.  Bkhardeon,  56  D.  762. 

Vacancy.     WaUK  v.  Com,,  33  R.  771. 

Vacant  lands  do  not  include  lands  be- 
longing to  the  state  by  purchase.  State  ▼• 
Artedge,  23  D.  145. 

Vacant  and  unoccupied.  Herrman  v. 
dierchante'  Ine.  Co,,  37  R.  488;  Jderrmtm  ▼. 
AdriaOe  Fhre  Ine.  Co,,  39  R.  644. 

Vacated.  Cummine  v.  AgtieuUurtU  Ine, 
Co.,  23  R.  111. 

Vacation.  —  An  adjournment  of  court  for 
thirty-two  days  is  to  be  regarded  as  a  "va- 
cation." ConkUng  v,  Bidgley  <*  Co.,  64  R.  204. 

Valuable  article.  State  t.  Pottmeger,  5 
R.  224.  ' 

Vested  right.  Bailty  ▼.  Philadelphia  tte. 
R.  B.  Co.,  44  D.  693;  Battgfier  t.  Nelson,  52 
D.  694. 

Vicinity.  Thmnennom  ▼•  Deoer^  60  R. 
24a 


Violation  of  law.    Bloom  v. 
Life  Ine.  Co.,  49  R.  469. 

Voluntary  exiKMure.  BeAekUrer  v. 
TraveUere  Ine.  Co.,  46  R.  618;  48  R  205. 

Waiver  is  intentioaal  relinquiahment  ti 
a  known  righl  There  must  be  knowledge  ei 
the  existence  of  the  right,  and  an  intentioo  fee 
relinquish  it  ffoxie  ▼.  ifoeis  /as.  Cs..  86  U 
240. 

Walking  or  being.  Bwikard  v.  Trm' 
eUeri  Ine.  Co.,  48  K  206. 

Warehouse.    State  v.  BiAon,  31  R.  69Ql 

Waste.    Smith  ▼.  Skarpe,  57  D.  674^ 

Waterooozae.  Oibbe  ▼.  WBliemea.  37  R. 
241. 

Wearing  apparsL  Bteumi  v.  MtCimg, 
53  R.  874. 

Wholesale  liquor  dsalsr. — A  msnu- 
faotnrer  of  liquors,  selling  in  unbroken  peek- 
ages  at  his  place  of  business,  is  not  a  "uiiol^ 
side  liquor  dealer,**  liable  to  tsTatioa  "as 
other  merbhanta"  Taifhr  ▼•  FJsoasf,  47  R 
338. 

Wifaandehadren.  FeBxr.  Qremd  hed§s. 
47  R.  479. 

Willfully.    Ohapmm  ▼.  Cbns.,  M  D.  66Bw 

WillAilly  and  maUdcmaly.  Asii  v. 
Enmg,  11  R.  S09. 

Winninga.    Pearte  v.  Fot/t,  56  R.  414b 

Within  aradius  of  ten  miles  of  Idtch- 
field.    CtMfa  T.  Joknmm.  36  R.  64. 

Without  this  state.  Boqe  v.  Hvmky^ 
41  D.  128. 

Worldly  goods.  FmriA  v.  OoOt.  47  R 
107. 

Wreck.  ITcmI  t.  lAmockn  sfc.  /as.  On^  4 
D.  163. 

Writing.    Jfyeiv  t.  FiaidMai;  94  R.  227. 

Written  msr.  £Mt  ▼•  Heimm,  41  &. 
121. 

Wrongftil  aet     Bradbegyg  ▼• 
4SR.1 


In  murder,  see  HoanciDiv  6-61 


See  Wanii  L 


Who  arcb  see  OinoxB^  1& 


In  deliTcry,  by  carrier,  see  CAmanna,  48. 
In  giving  notice  of  dishonor,  see  Bius  avs 

NarKS,  190. 
In  objecting  waiTsr  of  errors  by,  aee  Pijia»> 

nro,  1& 
In  sending  meissgea,  liabilitj  lor,  aee 

OaAFH  Sia  (S>]fPAVIBB,  2. 

In  suing,  excuses  for,  aee  Loirai 

AonoNs,  59. 
Liability  of  carrier  d  goods  for,  aee  Cab» 

RUBS,  24;  Railboad  CoMTAiin^  44. 
To  present  bill  or  note^  when  disehatgee  » 

dorsers^  aee  Bills  Asn  Mora^  164-101 
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To  roe  principal,  effect  of,  see  Sorkttship, 

36. 
To  rae  principal,  when  dischargee  goarantor, 

■ee  OuARAMTT,  25. 
When  defeats  right  to  injnnction^  see  Ix- 

JITNOnON,  6. 
When  defeats  right  to  specific  performanoa, 

see  Sriomo  Pkrpormamcb,  2A, 

DEUSQAXIOBT. 

Of  attorney's  authority,  sea  Attorhst  Ain> 

Clisht,  28. 
Of  legislative  power,  see  LioiSLATaRi,  9. 
Of  power  to  take  property  for  publio  use,  see 

Emin'knt  Domain,  7. 
Of  powers,  see  Powkrs,  8. 
Of  the  taxing  power,  see  Taxxij^  i. 


By  carrier,  see  Carbrrs,  18,  87-^. 

By  carrier,  effect  of  custom  on  mode  o(  see 

ExpRifls  Ck>ifrAiiR8,  8. 
By  warehousemen,  see  Warshousimui,  8. 
Buyer's  action  for  seller's  refusal  to  make, 

see  8alr8»  97. 
Conditional,  and  its  effect^  see  Salu,  67. 
Defects  in,  when  avoid  deeds,  see  Dbbds,  97. 
liability  of  carrier  for  failure  to  make^  see 

Railroad  OonPAiim,  46. 
Liability  of  telegraph  company  for  failure 

to  make^  see  nuMBAPH  na  Oompa- 

KIX8,  8. 
Of  assets,  to  assignee  for  creditors^  see  Af* 

noNifSNTB,  etc.,  84. 
Of  assignment   for  creditors,  sea  Aanov- 

MKNTB,  etc.,  12i 
Of  bill  of  lading;  when  passes  title^  see  BQiLI 

OF  Lapino,  16. 
Of  bill  or  note;  aTerments  as  to^  see  BiLU 

AMD  NOTJM,  266. 
Of  bonds,  see  Bondb,  8,  9. 
Of  chattel  mortgage,  see  Chaitkl  Mort- 

OAOJM,  7. 

Of  contracts,  generally,  see  Goirnuoii^  16. 

Of  deeds,  see  Dsssa,  31-41. 

Of  JSeri/adoi  to  sheriff;  see  Evxprmor,  24. 

Of  gift  ccMiM  marUa^  see  Girra,  22. 

Of  gift  inter  vtvos,  necessity  and  sufficiency 

of,  see  Odtb,  6-8. 
Of  goods  to  carrier,  see  Railroad  Compa- 

Niia,  43. 
Of  goods  sold,  generally,  see  8alr8»  IL 
Of  goods  sold,  without  payment,  effect  o^ 

see  Salib,  63. 
Of  insurance  policy,  see  Imsuranoi,  6. 
Of  legacies,  see  Exrcotors,  etc,  98. 
Of  marriage  settlements,  see  Marruob  ahd 

DlYOROl,  21. 

Of  mortgaffe,  see  Mortoaqis,  16. 

Of  negotiable  paper,  see  Bills  akd  Nona, 

21-24. 
Of  pardon,  when  prerents  revocation,  aea 

rARDOM,  7. 

Of  pladpse.  see  Plrdor,  etc,  4. 

Of  sheriff  s  deed,  see  Bxroutiqn,  132. 


To  carrier,  see  GARRfKRa,  11,  13. 

Transfer  of  negotiable  paper  by,  see  Bills 

AKD  Notes,  114. 
When  satisfies  statute  of  frauds^  see  Salib^ 

22. 

DXLIVBBY  BONDS. 

For  property  taken  in  execution,  see  Bxiov- 
nojr,  64. 

DXKAHB. 

Befors  bringing  fordble  entry,  sea  Vorcirlr 

Bmtrt,  7. 
Before  suing  for  dower,  see  Bower,  48. 
Before  suing  m  eiectmenti  sea  Bjectmbht, 

21. 
Before  suit,  ffenerally,  sea  Dwnmn,  6;  R*- 

PLBTIN,  11. 

Before  suit  for  rsnt^  sea  Lardlord  avd 
Trr  amt,  42l 

Before  suit  on  oontraot^  see  Oontraots,  160. 

Before  suit  on  guaranty,  see  Ouaramtt,  32. 

Before  suit  on  stock  subscription,  see  Cor* 
rORATIONS,  212. 

Before  suit  upon  covenant^  sea  CovENANTfl^ 
41. 

Neoessity  o^  before  snil^  see  Trovrr,  9, 
14. 

Neoessity  o^  before  suing  for  wrongful  at- 
tachment, see  Attaohmrnt,  133. 

Of  deed,  by  purchaser,  see  Vbmdor  ahd 
PVBCHASBR,  20. 

Of   payment,  generally,  sea   Drbvor  ahd 

URRDITOR,  4 

Of  payment  of  cheek,  see  Okiok8»  12-16. 
Of  payment  of  non-negotiable  instrument^ 

see  Bills  akd  Notes,  306. 
Of  performance,  see  CoMTRAon,  118. 
Paper  payable  on,  when  overdue^  see  Bills 

AKD  Notes,  128. 
Time  to  present  paper  payable  on,  see  Bills 

AKD  NOTIS,  168. 
Unnecessary,  in  oases  of  aotual  conversion, 

see  Trovrr,  14 
Upon  bank  for  deposit^  see   Banks   akd 

Bakkiko,  17. 
When  necessary  to  fix  liability  of  bailee^  see 

Baiuiekt,  IZ 
When  necessary  to  running  of  interest,  see 

iKTBRRflT,  17. 
When  necessary  to  start  limitation  running, 
see  LiMiTATioKS  Of  AonoKS,  30. 

DEMAND  AND  NOTION. 

Effect  of  law  of  place  on,  see  Bills  akd 

Notes,  247. 
In  law  of  commercial  paper,  see  Bills  aks 

NoTBS^  150-236. 

DEMISE. 

Generally,  see  Leases. 

How  laid,  in  ejectment,  see  BjRcnfRKT,  26. 

DEMUBBAQB. 

Right  to  daim,  amount,  eta,  see  SHirmrOi 
20l 
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L  In  Ornbral,  and  Ds  Benb  EasB. 

1.  Depositions  in  perpetuam.  —  Tt 
sustain  a  blLl  to  perpetiiato  testimony,  thm 
oomplainaQt  must  have  an  interest  is  the 
thing  or  snbject  in  relation  to  which  the  tea- 
timony  is  taken.  May  ▼.  Armstrong,  SO  I>. 
137.  And  the  bill  must  of  itself  show  sosm 
certain  legal  interest  in  plaintiflF,  and  the  spe- 
cies of  estate  and  quantity  of  interest  should 
be  sUted.     SmUh  v.  Turner,  47  D.  353. 

Hie  bill  should  describe  a  subject  of  con- 
troversy so  as  to  identify  it,  and  if  respect- 
ing lauds,  the  deed  must  be  properly  (ie« 
scribed,  the  witnesses  named,  and  the  facts 
thev  are  to  prove  stateiL     lb. 

The  answer  to  the  bill  cannot  put  in  eon* 
troversy  the  question  of  title.  Afay  ▼.  itra- 
Urong,  20  D.  137. 

On  bill  to  perpetuate  syidenoe,  equity 
does  not  decide  rifflits,  but  assists  a  court  df 
law  in  doing  so  l)y  preserving  tsstinMiay. 
ifmith  Y.  Turner,  47  D.  353. 

Bill  to  perpetuate  testimony  will  not  be 
entertained  by  a  court  of  equity  touching  a 
snbject  of  its  own  jurisdiction.     76. 

2.  When  depositions  de  bene  esse 
may  be  taken,  generally.  —  Deposiuoa 
of  a  witness  residing  in  the  town  where  tlie 
trial  takes  place  is  ^Imissible  if  taken  to  bo 
used  in  a  town  more  than  ten  miles  distaMt; 
and  the  case  is  continued  to  the  next  teiia 
at  the  place  where  the  witness  resides^ 
Farngworih  r.  Chase,  51  D.  206. 

Deposition  of  a  witness  properly  taken,  on 
ground  of  his  not  being  a  resident  of  the 
county  in  which  the  suit  was  instituted,  is 
admissible  in  evidence,  notwithstanding  the 
fact  that  the  witness  had  moved  into  that 
county  before  the  trial.  AbUa  v.  MUkr,  02 
D.520. 

Deposition  of  a  party  may  be  takeii,  as  is 
case  of  other  witnesses,  when  ho  is  eon  po- 
tent to  testify  in  his  own  behalf.  Do^iim 
▼.  Mtmtgomern  etc  R.  R.  Co.,  79  D.  76. 

8.  Before  what  offieers.  -^  It  is  safli* 
cient  to  show  person  taking  depositioo  ts 
have  been  an  acting  commissioner  or  aotary 

Eublio.     WtiU  Y.  JaektOH  inm  Mfg,  Obi,  90 
L575. 

4.  Notice  and  serrioe  thereol  —The 
objection  that  notice  of  taking  a  depositioB 
d€  bene  ease  was  given  to  the  attorney  for 
the  party,  instead  of  to  the  party,  as  re- 
quired by  statute,  u  waived  by  the  appear- 
ance of  the  attorney  at  the  taking  of  tlie 
deposition  and  his  acknowledgment  of  notice^ 
Hunt  V.  Orane,  69  D.  381. 

Two  hours*  notice  is  not  reasonable  notice 
when  served  upon  the  attorney,  and  when  it 
does  not  appear  that  he  could  have  notified 
his  clients  within  the  time,     lb, 

6.  Swearing  the  witness.  —  A  state- 
ment in  the  caption  of  a  de|iosition  that  de- 
ponent was  first  sworn  is  sufficient  evideoos 
that  the  deponent  was  sworn  before  the  depo> 
sition  wss  girea.    Palmm  ▼.  Foyg^  58  D.  7O0L 


Conolnsiveuess  of  jndgment  on,  see  Jin>o- 

MEKT,  66. 
IQection   between   plea,   snswsr,   and,    see 

Plsadino,  68. 
Entry  of  judgment  on,  see  Jodoment,  18. 
Form  and  requisites  of,  in  code  pleading,  see 

Plsadino,  121-129. 
In  actions  at  law,  generally,  see  Plkadino, 

43-48. 
Interposing  statnts  of  limitations  by,   sss 

LrMITATTONS  OP  AcriONs,  18. 
To  bill  for  discovery,  see  Disoovbrt.  9. 
To  bill  in  equity,  see  Plbadino,  83-88. 
To  bill  of  review,  see  Bills  op  Rbyibw,  6L 
To  evidence,  see  Trial,  59-61. 
To  indictment,  see  Indiotmbnt,  46. 
To  plea,  in  criminal  case,  see  Indictubnt,  48. 
Waiver  of  defects  in  pleadings  by  failure  to 

interpose,  see  Plbadino,  186. 

DENIALS. 

In   answer,    how    may    be   overooms^    sss 

Plbadino,  164. 
In  answer  to  bill  for  injunction,  effect  of^  see 

Injongtion,  46. 
Of  motions,  without  prejudice,  see  Motional 

5. 
Sufficiency   of,   in   snswsr   in   sqnity,   see 

Plbadino,  77. 
Sufficiency  of,  in  answer  under  oode,  sss 

Plbadino,  107-113. 

DEPABTMBKT8 
Of  govsmment,  see  Constitutions,  8L 

DBPABTUSB. 

From  eontract,  when  discharges  surety,  see 

SORBTYSHIP,  29. 

In  replication,  effect  of,  see  Plbadino,  51. 

DEPENDBKT  COVENANTS. 

In  contracts,  see  Contracts,  80. 
What  are,  generally,  see  Cotsnants^  8. 

DEPOSIT. 

As  a  bailment,  see  Bailmbnt,  17-23. 

In  banks,  and  liability  therefor,  sss  Banks 

and  Ban  kino,  14-32. 
In  savings  banks,  see  Banks  and  Banking, 

78-85. 
Of  deed  for  record,  see  Dbbds,  50. 

DEFOSITIONa 

(Includes  the  taklns  of  depositions  Is  per- 
peiwi,m.debene  esse,  and  by  coitimisslou;  and  the 
use  of  depositions  so  taken  as  means  of  evidence. 
The  rules  g;overninff  the  admissibility  and  eff^ 
of  other  written  evidence  are  under  Eviobncb.] 

Continuance,    to    permit   obtaining  of,  see 

Trial,  15. 
Use  of,  in  evidence,  see  also  Evidbnob,  196. 

I.   In  Obnbral,  and  Db  Bbnb  Ehsb. 
IL  Takino  DBPOsrnoNs  bt  Commivion. 
lU.   UsB  or  Dbpositioms  as  Svidbnob. 


DEPOSinOKS,  I,  IL 
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Certificate  of  commissioner  to  a  deposition 
which  states  that  witnesses  "were  duly 
•worn  true  answers  to  make  to  the  interrog- 
atories and  cross-interrogatories,"  is  a  sub- 
stantial compliance  with  the  requirements  of 
the  Mississippi  statute.  Baker  t.  Kelly,  93 
D.274. 

6.  Form  and  requisites  of  the  deposi- 
tioxL,  generally.  —  Depositions  taken  by 
illiterate  commissioners  will  be  liberally 
eonstrued.     Nelson  r,  Iverson,  60  D.  442. 

Failure  to  state  venue  or  place  of  taking 
of  deposition,  either  in  the  margin  of  the 
deposition  or  in  the  certificate  of  the  officer 
before  whom  it  is  taken,  will  not  invalidate 
it.     Fisk  ▼.  Tank,  78  D.  737. 

7.  The  caption  of  a  deposition  need  not 
apecify  the  kind  of  action  in  reference  to 
which  it  was  taken.  BcoU  t.  Perkiju,  48  D. 
470. 

Deposition  is  incompetent  evidence  when 
the  words  *'  before  me, '  in  the  caption,  pre- 
ceding the  name  of  the  magistrate  before 
whom  the  deposition  purported  to  be  taken 
and  sworn,  are  omittecL  Potoert  v.  Shepard^ 
63  D.  168. 

Deposition  is  inadmissible  where  caption 
fails  to  set  forth,  after  stating  that  the  de- 
ponent was  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  that 
he  was  sworn  to  do  so  "relating  to  the 
cause  for  which  the  deposition  is  taken,**  as 
provided  by  statute.  SiTnjmon  v.  Carleton, 
79  D.  707. 

Caption  of  deposition  must  stete  whether 
or  not  adverse  party  objected,  even  though 
he  did  not  attend;  and  it  is  not  sufficient  to 
state  that  he  attended  on  a  subsequent  day 
to  which  the  hearing  was  adjourned,  and  one 
deposition  teken,  and  did  not  object.  Wells 
▼.  Jackson  Iron  Mfg.  Co.,  90  D.  576. 

Names  ** Edward"  and  '* Edwin"  are  so 
nearly  idem  sonans  that  a  deposition  is  admis- 
sible, though  in  ite  caption  the  name  of  one 
defendant  was  erroneously  written  *'  Ed- 
ward "  instead  of  '*  Edwin,"  where  the  name 
of  the  other  defendant  was  written  accu- 
rately, and  both  were  properly  described  as 
the  trustees  of  a  certam  railway,  in  which 
capacity  they  defended  the  suit  and  appeared 
at  the  tekiuff  of  the  deposition.  Mann  v. 
Birchard,  94  D.  398. 

8.  Kedncing  deposition  to  writing. 
—  Deposition,  to  be  admissible,  must  be  taken 
in  the  regular  coarse  of  judicial  examination, 
the  witness  must  first  be  sworn,  the  ques- 
tions must  be  put  to  him,  and  the  answen, 
orally  given,  must  be  reduced  to  writing  at 
the  time  of  the  examination,  not  prior 
thereto.  The  fact  that  the  writing  is  done 
by  the  witness  will  not  vitiate  the  deposi- 
tion. If  it  is  written  by  the  witness,  it  will 
be  presumed  that  he  cUd  it  in  the  presence 
of  and  by  direction  of  the  officer  taking  the 
deposition.     Fisk  v.  Tank,  78  D.  737. 

A  paper  annexed  as  an  exhibit  to  a  deposi- 


tion is  not  part  of  it  within  the  meaning  of 
a  statute  which  provides  that  depositions 
"  shall  be  written  by  the  magistrate,  or  by 
the  deponent,  or  by  some  disinterested  per- 
son, in  the  presence  and  under  the  direction 
of  the  magistrate  **;  hence  if  such  an  exhibit 
is  in  the  handwriting  of  a  party  to  the  action, 
it  does  not  fall  within  the  prohibition  of  that 
stetute.    76. 

A  court  oommito  error  by  allowing  tes> 
timony  taken  down  under  a  stetute  to  hs  dis- 
credited by  evidence  showing  that  the  pen- 
man performed  his  duty  in  an  inexpert  and 
bungling  manner.  Al/brd  v.  State,  81  D. 
209. 

0.  The  magistrate's  certificate.— The 
magistrate  before  whom  a  deposition  is  taken 
must,  under  the  stetute  of  Connecticuti  cer- 
tify the  reason  for  teking  it;  and  his  omis- 
sion to  do  so  cannot  be  supplied  by  parol 
evidence.     Heading  v.  Weston,  18  D.  89. 

A  statement  that  all  deponente  but  one 
appeared  on  a  certain  day,  and  that  he  ap- 
peared on  the  following  day,  and  that  each 
separately  and  severally  made  oath,  ete., 
shows  that  each  took  the  proper  oath.  WeU§ 
V.  Jackson  Iron  Mfg,  Co.,  90  D.  676. 

The  court  will  imply  from  the  certificate 
of  the  commissioner  that  the  witness  was 
duly  sworn  according  to  law,  where  the 
deposition  is  taken  in  the  stete  before  an 
ofiicer  of  the  court,  and  in  the  presence  of 
the  counsel  of  both  parties;  and  such  a  depo- 
sition is  therefore  admissible,  though  the 
officer  certifies  merely  that  the  witness  was 
duly  sworn,  and  fails  to  stete  in  tiie  words 
of  the  stetote  that  the  witness  was  sworn  to 
testify  the  whole  truth.  New  JtrscM  Exp. 
Co.  V.  Nichols,  97  D.  722. 

10.  Effect  of  the  certificate  as  evi- 
dence.—  Depositions  purporting  to  have 
been  teken  on  notice  to  adverse  party,  before 
a  commissioner  appointed  to  teke  depositions 
in  another  stete,  need  not,  under  the  Maine 
stetute,  be  shown  by  evidence  alutnde  to  have 
been  teken  and  certified  by  a  person  lesally 
empowered.     FcUmer  v.  Fogg,  68  D.  708. 

II.  Taking  Dipositions  bt  Coim  rssioir. 

11.  Power  to  gn^nt  a  commission  — 
Letters  rogatory.  —  The  taking  of  depo- 
sitions and  affidavite  in  one  stete,  in  sia  of 
judicial  proceedings  pending  in  another,  reste 
upon  a  principle  of  comity  between  the  stetes. 
Oihson  V.  TiUon,  17  D.  'M6, 

The  law  of  nations  requires  that  the  conrte 
of  different  countries  assist  each  other  in  ob- 
teining  evidence  in  furtherance  of  justice; 
and  ^en  the  evidence  of  a  foreign  witoess 
is  required,  the  court  wherein  the  action  is 
pending  may  send  to  a  court  where  the  wit- 
ness resides  a  writ  or  letter  rogatory,  asking 
the  latter  court  to  cause  the  deposition  of 
the  witness  to  be  taken  in  due  course  of 
law.  This  practice  of  issuing  letters  roga- 
tory and  obtaining  the  evidenoe  <d  foreign 
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witnessea  does  not  seem  to  havt  been  ezer- 
oised  b;^  the  eommon-law  coorte.  They  for 
along  time  reeorted  to  Tarioiu  deTioee,  how- 
OTer,  to  compel  Mio&t  to  the  examination  of 
foreign  witnesaea.    Eob  parU  HarkkUf  41  D. 

3a. 

A  depoeitiAn  in  a  eriminal  oate  ooald  not, 
al  the  oommon  law,  be  taken  and  read  in 
eridenoa,  nnlaaa  by  oonaent.  Snch  deposi- 
tion cannot  be  taken  in  Alabama^  there  being 
no  statute  to  anthoriae  it.    Jh. 

12.  NooeMity  of  notios  to  adverse 
party.  —  A  deposition  is  admiwible,  thoogh 
notice  of  taking  it  be  not  proved,  if  it  appear 
that  the  opposite  party  was  present  and 
eroaa-ezamined.  Eoget$  t.  Wuaoi^  12  D. 
61. 

A  depoaition  taken  withont  notice  to  all 
partiea  u  admiaaible  againat  aoch  defendanta 
aa  have  been  notified,  provided  the  nature  of 
the  action  allows  of  separate  verdicts.  Jonu 
V.  Piiektr,  24  D.  716;  tianig  ▼.  Blaekford.  25 
D.  114. 

No  notice  of  time  and  place  of  taking  dap- 
ositions  need  be  ^ven  to  adverM  party, 
where  interrogatories  have  been  file(^  and 
he  has  received  notice  of  an  application  for 
the  commission.  O'NtiU  v.  Hmdermm^  60 
D.  568. 

18.  Suffidency  of  notice — Time  and 
place.  —  An  order  permitting  a  party  to 
take  a  deposition  *'on  reasonable  notice"  is 
good,  if  snch  has  been  the  practice  of  the 
court.     Gynumgham  v.  /rtoln,  IQ  D.  468. 

A  notice  to  take  a  deposition  mnat  apeoify 
the  time  and  place  of  the  taking  of  the  aame. 
HupUr  ▼.  Fukhtr^  16  D.  738. 

If  the  notice  atates  that  the  depoaition  will 
be  taken  between  the  houra  of  ten  o'clock, 
A.  M.,  and  aix  o'clock,  P.  M.,  the  deposition 
should  not  be  admitted  in  evidence,  if  the 
certificate  ahows  it  to  have  been  tiJcen  be- 
tween eight  o'clock,  a.  m.,  and  aix  o'clock, 
P.  M.     Ktan  V.  ^twtll,  14  D.  321. 

If  the  commiaaion  doea  not  require  the 
deposition  to  be  taken  at  any  particular 
place,  but  the  notice  which  pointed  out  the 
time  and  place  waa  inclosed  by  the  commis- 
sioner, and  sent  with  the  deposition  to  the 
court,  it  will  be  presumed  that  the  deposi- 
tion was  taken  according  to  the  notice,  until 
some  proof  ia  made  creating  a  doubt  of  its 
eorrectness.     0\d»  v.  PowU^  42  D.  605. 

Notice  to  take  depositions  on  the  second, 
third,  and  fourth  days  of  April  next,  be- 
tween the  hours  of  eight,  a.  m.,  and  aix,  p.  m., 
of  each  or  any  of  said  days,  at  the  court-house 
in  the  city  of  New  Orleans,  in  the  state  of 
Louisiana,  ia  not  snfficientiy  definite,  either 
as  to  time  or  place,  when  it  appears  that  sev- 
eral courts  are  held  in  the  same  building. 
HarriM  v.  Hill,  46  D.  295. 

Reasonable  notice  must  be  given  to  a  party 
of  time  and  place  of  taking  testimony  b^ 
depoaition;  but  what  is  reasonable  notice  is 
a  question  depending  upon  the  particular 
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circumstances,  and  is  to  be  detenmned  b} 
the  court  in  the  exercise  of  its  discretba 
AUwood  V.  Frkoi,  76  D.  667. 

Where  a  j^arty  gives  notice  of  taking  twi 
depoaitiona  in  different  placea  at  aame  boar 
of  the  nma  day,  ao  that  the  oppoaitt  party 
cannot  be  preaent  at  both  placea  ta  Groai> 
examine  the  witnesaea,  the  latter  nay  ded 
which  examination  he  will  attend,  and  tbt 
depoaition  taken  at  tho  other  place  mnst  U 
auppreaaed.  HasHmmm  ▼•  lAnshard,  79  D. 
848. 

14.  Service  of  notloe.  —  Notice  ef  tik* 
ing  depoaition,  to  be  reasonable  when  lerred 
on  attorney,  must  be  auch  aa  in  all  probalii* 
ity  to  allow  him  time  to  communicate  witb 
hia  client.     Huni  v.  Crane,  69  D.  381. 

16.  Executing  the  commission.  —  A 
depoaition  ia  not  admiaaible,  against  ob- 
jection, when  it  doea  not  appear  that  the 
requisitiona  of  the  statute  have  been  rab- 
atantially  complied  with,  aa  where  the  depo 
nent  died  before  aigning  it  or  awearing  to  iL 
WilKm  r.  Campbell,  70  D.  586. 

Commiaaionera  adjourning  examinatiofl  of 
witneaaea  to  another  town  mm  that  fixed  m 
tha  notice,  without  the  oonaent  of  the  par- 
tiea, ia  <rf  queationable  propriety,  and  ought 
not  to  be  encouraged;  but  where  a  party  did 
not  attend  at  the  time  and  place  desiputcd, 
and  the  oommiaaioner,  owing  to  the  ahtcnca 
of  a  witneaa,  adjourned  tha  examinatioD  t« 
another  day  and  at  another  place  within  the 
county,  and  on  auch  adjourned  day  prooeedol 
to  take  the  teatimon  v,  if  auch  party  hai  a 
any  way  been  injured  by  the  aajonmineot, 
hia  remedy  ia  to  apply  to  the  court,  on  F|^ 
ahowing,  to  auppreaa  the  deposition,  wiam 
r.  Stephens,  97  t>.  205. 

16.  Interrogatories,  and  snswen 
thereta  —  Under  the  laat  or  general  iuut- 
rogatory,  a  witneaa  examined  under  a  ooio- 
mission,  in  his  answer,  ntay  atate  faeti  d<4 
drawn  forth  bv  the  special  interrogatonea 
Perehal  v.  ffieke^,  9  D.  2ia 

Witness  may  answer  oross-interrogitoriei 
by  reference  to  hia  answers  to  the  dutct 
questions.     PrkUup  v.  MUektU^  63  D.  2S1 

The  rule  that  interrogatories  mnat  be 
crossed  to  give  both  parties  the  rigjht  to  iD> 
troduce  the  answers  to  them  in  evideocc 
does  not  apply  to  interrogatories  addrei^ 
by  one  party  to  tiie  suit  to  the  other  par:/- 
ffadley  ▼.  Upthaw,  86  D.  654. 

A  party  cannot  be  permitted  to  addree 
interrogatoriea  to  opposite  party,  and  tfco 
decline  to  read  hia  anawera,  and  thereby  dt- 
prive  the  party  answering  of  the  ngbt  to 
read  the  anawera  in  evidence.     Ik 

Where  doubta  are  entertained  aa  to  tl< 
true  meaning  and  conatmction  of  the  tao- 
mony  of  a  witneaa  whcee  deposition  ia  rt^^ 
the  partiea  have  a  right  to  direet  his  ttteo- 
tion  to  the  particular  point  upon  whicb  U 
further  evidence  ia  required.  /riiAf  *• 
ParkkurM,  96  D.  503. 
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A  deposition  is  admissible,  notwithstand- 
ing  the  witness,  who  was  plaiatifif,  conferred 
with  his  ooansel  during  bis  cross -examina- 
tion,  against  the  objection  of  defendant's 
counsel,  though  it  is  a  circumstance  that 
should  affect  his  credibility.  New  Jeney 
Exp,  Co.  ▼.  NichoU,  97  D.  722. 

17.  The  return.  —  Time  of  returning  a 
deposition  into  court  is  not  limited  by  an^ 
rule  of  court  or  of  law;  and  the  fact  that  it 
was  not  returned  for  two  mouths  after  it  was 
taken,  and  then  but  four  days  Ixifore  the 
trial,  is  no  objection  to  its  admission.  Doty 
T.  Strong,  40  D.  773. 

Depositions  made  returnable  to  term  of 
court  subsequently  abolished,  by  a  statute 
that  transferred  its  business  to  a  subsequent 
speciiied  term,  may  be  properly  filed  and 
opened  at  the  subsequent  specified  term. 
Palmer  ▼.  Fogg,  58  D.  708. 

A  deposition,  if  objected  to,  cannot  be 
read  in  OTidenoe  when  the  deposition  and 
the  commission  under  which  it  was  taken 
have  not  been  returned  in  conformity  to  the 
statute.    Avery  t.  Avery^  62  D.  513. 

The  execution  of  a  commission  to  take  tes- 
timony  on  interrogatories  is  not  rendered 
Toid  by  the  absence  of  a  statement  in  the 
return  of  such  commission  of  tbe  place  at 
which  the  commission  was  sxecutea.  Such 
statement  may  bo  useful  in  rarious  ways, 
but  it  is  not  indispensable.  Hanby  v. 
Tucker,  68  D.  514. 

IIL  Usi  OF  DxposmoMs  as  Evidkivcb. 

18.  In  ^neraJL  —  Depositions  taken  in 
any  of  the  United  States  will  be  received, 
provided  they  have  been  taken  by  competent 
authority.     Crane  v.  Thayer,  46  D.  142. 

Officer  taking  deposition  is  presumed  to 
have  authority  to  do  so^  until  the  contrary 
appears.     /6. 

Witness  need  not  have,  been  subpoenaed 
before  his  deposition  can  be  read,  as  required 
in  certain*  cases  by  a  rule  of  court,  where 
such  witness  is  paralytic,  and  abaolutely  un- 
able  to  attend  the  triaL  Vain  and  impos- 
sible things  are  not  required  by  the  Law. 
Covanhoran  v.  Hart,  60  D.  57. 

Depositions  are  admissible  by  force  only  of 
statutes  under  which  thev  are  allowed  to  be 
taken,  and  are  inadmissible  unless  there  has 
been  a  full  compliance  with  the  actual  and 
positive  requirements  of  the  law.  Simpson 
T.  CarUUm,  79  D.  707. 

19.  What  depoeitione  are  admissi- 
ble.* —  The  deposition  of  a  witness  may  be 
read  in  evidence  where  it  is  proved  that  he 
is  a  resident  of  another  state.  Jenktne  v. 
/iiehardeon,  22  D.  82. 

In  a  suit  to  establish  a  lost  will,  the  depo- 
sition of  an  heir  at  law,  who  is  also  a  devi- 
see under  the  will,  is  admissible.  Dickey 
T.  Maleehi,  34  D.  130. 

*  Admlssibllltv  of  depositions,  see  notes,  29  D. 
M7;  74  D.  46aw 

!▲.  D.  ii.-7i 


A  deposition  taken  upon  notice  to  adverse 
party  is  admissible,  although  it  was  taken 
in  a  case  where  an  exparte  deposition  might 
have  been  taken.  Wainwrighi  v.  WtbUer^ 
34  D.  707. 

The  deposition  of  a  forger  is  admissible  to 
prove  the  forgery.  Labonie  t.  ConaoUdated 
A$9\  39  D.  517. 

A  deposition  is  admissible  where  all  the 
interrogatories  are  substantially  answered  in 
the  course  of  it.    Louden  v.  Blythe,  55  D.  527. 

The  deposition  of  a  competent  witness  at 
the  time  is  not  rendered  inadmissible  by  his 
subsequent  marriage,  before  the  trial,  with 
the  administratrix,  on  whose  behalf  the 
deposition  was  taken,  where  the  cause  for 
taking  it  still  existed.  Cameron  v.  Cameron, 
82  D.  652. 

The  clerk  doss  right  in  passing  upon  and 
allowing  a  deposition  to  be  read,  where  he 
finds  it  among  the  papers,  with  a  commis- 
sion unattaoh^  and  an  envelope  appearing 
to  have  been  sealed  up  and  afterwards 
broken  open.    HUl  v.  BeU,  93  D.  583. 

A  deposition  taken  bv  mutual  agreement 
between  parties  in  a  formal  suit  between 
them,  and  embracing  the  same  subject-mat- 
ter, is  admissible  in  a  subsequent  suit,  in 
the  absence  of  proof  that  the  witness  could 
be  personally  produced.  Emerson  t.  iSTo- 
sarro,  98  D.  584. 

Depositions  admitted  in  evidence  by  itip* 
nlation  of  a  party  to  the  suit,  who  is  after* 
wards  appointed  the  agent  of  another  party 
to  manage  such  suit,  and  whose  prior  acts 
were  ratified  and  adopted   by  such  other 

{>arty,  may  be  read  in  evidence  against  the 
atter.     Biigld  v.  Bankt,  17  D.  136. 

Testimony  of  a  witness  by  deposition,  that 
a  professed  imitation  of  his  father's  hand- 
writin£^  made  by  the  plaintiff,  bore  a  strong 
resemblance  to  his  father's  genuine  signa- 
ture, is  admissible,  notwithstimding  it  is  ob- 
jected, when  the  deposition  is  offered  in  evi- 
dence, that  the  proper  foundation  for  such 
opinion  has  not  been  laid  by  stating  that  be 
has  seen  his  father  write;  for,  in  the  ab- 
sence of  an  interrogatory,  when  the  deposi- 
tion was  taken  by  Uie  objecting  party,  as  to 
whether  the  witness  was  sufficiently  ac- 
quainted with  his  father's  handwriting,  it 
will  be  presumed  that  he  was.  Moody  v. 
Rowll,  28  D.  317. 

20.  What  are  not  admissible.*  —  A 
deposition  taken  under  an  act  to  perpetuate 
testimony  is  not  admissible  in  evidence, 
where  the  witness  is  living,  without  proviua; 
his  inability  to  attend  court;  a  mere  pre- 
sumption of  inability,  arising  from  his  ad- 
vanced age,  will  not  suffice.  Jackson  v.  Rkt, 
20  D.  683. 

A  deposition  altered  in  a  material  part  by 
the  magistrate  before  whom  it  was  taken, 
the  party  deposing  not  being  present  at  the 

*  Not  admissible  without  proof  that  the  witness 
could  not  attend,  see  note,  30  D.  6&». 
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time,  is  inadmissible,  nor  can  it  be  aided  by 
parol  proof  as  to  the  manner  in  which  it 
appealed  before  the  alteration.  fVmooikie 
Tump.  Co,  T.  Bidley,  30  D.  476. 

A  deposition  is  inadmissible  where  there 
was  no  order  of  examination;  for  without 
such  an  order  a  party  cannot  be  witness  for 
another.  Jones  ▼.  Bays,  44  D.  78.  8.  P^ 
TVomt  T.  Brown,  82  D.  640. 

Deposition  does  not  sufficiently  identify 
the  bill  sued  upon  with  the  one  respecting 
which  the  witness  testifies,  where  it  does 
not  state  the  precise  date,  but  gives  it  in 
general  terms.  Heaverin  v.  Donnell,  45  D.  302. 

Deposition  of  plaintiff,  which  was  taken  in 
another  action  between  other  parties,  cannot 
be  received  in  evidence  or  dealt  with  as  a 
deposition  in  this  suit  after  it  has  been  used 
in  the  cause  for  which  it  was  taken,  for  it 
then  became  a  judicial  document  on  the  files 
of  that  court,  and  if  offered  in  evidence  the 
whole  document  became  testimony  in  the 
case.     HammaU  v.  Emenon,  46  D.  598. 

Depositions  should  not  be  permitted  to  go 
to  the  jury,  where  parts  of  tbem  have  been 
underscored  by  the  party  offering  them,  for 
the  purpose  of  attracting  the  attention  of 
the  jury.     KmgU  v.  CoUmam,  49  D.  147. 

Deposition  of  a  witness,  who  at  time  of 
examination  was  indifferent,  may  be  read,  if 
he  afterward  by  accident  became  interested, 
so  as  to  be  incompetent  as  a  witness;  but  if 
he  was  a  necessary  though  not  an  actual 
party  at  the  time  of  taking  the  deposition, 
and  is  afterward,  because  of  his  mterest, 
made  a  party,  his  deposition  cannot  be  read* 
Muifordv.  Afmeh,  64  D.  472. 

i&  parte  voluntary  depositions,  made  for 
a  collateral  purpose,  cannot  be  read  as  evi- 
denoe  in  a  case,  though  the  witness  be  dead, 
or  absent  in  the  pumio  service.  A  {ford  t. 
Stale,  81  D.  209. 

91.  DepositionB  admissible  in  part. 
—  Part  of  a  deposition  may  be  admitted  in 
evidence,  and  the  rest  excluded,  when  such 
parts  are  wholly  independent  of  each  other. 
MUe$  T.  Stevens,  45  D.  621. 

Deposition  containing  both  incompetent 
and  competent  matter  is  admissible  in  evi- 
dence as  to  the  competent  matter.  Hemp' 
stead  T.  Johnston,  65  D.  458. 

Deposition  containing  illegal  evidence 
should  not  be  wholly  excluded  if  any  part 
of  it  is  proper  evidence.  The  illegal  por- 
tions should  be  pointed  out  and  excluded  by 
the  court.     HamiUon  v.  ScuU,  69  D.  460. 

Where  examination  in  chief  of  a  deposi- 
tion is  excluded  because  the  subject-matter 
of  ^  the  examination  was  inadmissible,  the 
eross-examination  must  share  the  same  fate. 
Olds  T.  PoweU,  42  D.  605. 

2d.  Objections,  and  when  to  be 
taken.*  —  Deposition  or  witness  should  be 

*  That  depiiyatlon  of  right  of  cross-examlusr 
tion  entitles  party  to  exclude  deposition,  see 
BOt%88J>.M& 


objected  to  at  time  of  offering  to  read  the 
deposition  or  swear  the  witness;  if  ooos  id- 
mitted,  the  court  cannot  take  either  froa 
the  jury  by  instruction.  X>ofy  ▼•  Sires^  5i 
D.  773. 

Objection  to  admissibility  of  depoaitioe 
must  be  made  before  entering  osi  tnal»  aad 
cannot  be  made  afterwards,  where  the  grooad 
of  the  objection  appears  upon  the  face  of  tfas 
deposition.     Robinius  v.  Le»ier,  95  D.  674. 

Leading  questions  most  be  objected  to 
when  asked;  if  asked  in  the  taking  of  a  dep- 
osition, and  answered  witliont  objeetioo,  the 
answer  cannot  be  excluded  at  the  triaL  Strkb' 
lerv.  Todd,  13  D.  649;  DomteUw.  Joiut,  48 i>. 
59. 

Exceptions  to  interrogatories,  annexed  to  a 
commission  to  take  testimony,  may  be  taken 
at  the  triaL  Ocetm  Ins.  Oa,  v.  I'nmeu,  19 
D.  549. 

Objection  that  depositioii  was  taken  with- 
out notice,  without  interrogatories  served 
upon  the  defendants,  and  that  tiie  eertificats 
of  commissioner  that  ooonsel  appeared  fsr 
the  party  was  extrajudicial,  oannot  be  snr- 
tained  when  it  is  apparent  on  the  faos  of  tfas 
deposition  that  the  witness  was  crass-ex- 
amined, and  the  court  will  presuns  that  the 
attorney  had  anthority  to  appear,  imlnas  that 
authority  be  denied  on  oath.  KeJ^  t.  Jlesc- 
diet,  39  D.  530. 

Objection  to  reading  depositMn  lor  want 
of  affidavit  that  witness  is  oat  of  the  ooanty 
should  be  sustained.  Stagord  ▼.  Kk^  94  D. 
304. 

Depositions  will  not  be  ezdnded  for  failiirs 
to  prove  notice  to  take  them,  unless  the 
party  objecting  have  given  notice  to  the  op- 
posing party  of  his  intention  to  objeet  to 
them  in  time  to  enable  the  psrty  offering 
them  to  take  them  sgain,  the  witnesses  b*- 
ing  alive  at  the  time  of  the  notios^  whers 
upon  a  former  trial  they  were  read  withoot 
objection,  or  if  objection  was  made,  witfaoat 
any  exception  to  their  admission  having  bese 
taken.     PesMne  v.  Skeppermn,  94  D.  46a. 

28.  Waiver  of  ol^eotiona. — Deposi- 
tions taken  abroad,  in  the  absenee  of  an  at- 
torney for  the  adverse  party,  and  retained 
and  nled  and  placed  in  the  hands  of  sack 
party's  attorney  of  record  mors  thaa  a  year 
before  the  trial,  and  not  obisoted  te  mntil 
then,  are  admissible,  the  objeetioo  being 
deemed  waived  by  the  delay  m  makiag  iL 
Farrow  v.  Com.  Ins.  Co.,  29  D.  564. 

Deposition  cannot  be  objected  to  oo  trisl 
on  the  ground  of  ability  of  witness  to  at> 
tend,  where  the  testimony  was  taken  and  a 
rule  to  show  cause  why  it  should  not  be 
read  was  made  absolute,  without  opposition 
Oroves  v.  Steel,  46  D.  551. 

Objection  to  deposition  for  want  of  ssfi- 
cient  notice  is  waived  by  eross-examinatioo. 
Camefon  v.  Cameron,  8*2  D.  652. 

Objection  is  waived  when  made  to  depnsi 
tion  which  is  inadmissible^  bat  is  idmitteii 
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«nd«r  an  affreement  that  th«  objeetiiMi  aniglit 
tie  reaerred  to  the  urgnmeiit  and  then  pur- 
aiied  if  the  party  objecting  mw  fit|  at  whieh 
tune  noaUnaion  ia  made  to  it,  nor  anyniling 
aaked  upon  it.  HooBie  t.  Home  In$,  Co,,  86 
D.  240. 

84.  Motion  to  sappreM.*-~  Whole  dep- 
osition may  be  exeeuted  if  witness  has  re- 
fnaed  to  answer  one  material  question.  Smith 
T.  Orifith,  88  D.  639. 

Court  may  refuse  to  entertain  motion  for 
■uppression  of  entire  deposition,  where  the 
motion  ia  made  after  the  trial  has  com- 
menoed,  aa  the  statute  requires  that  such  a 
motion  must  be  made  **  before  entering  ou 
the  trial";  and  this  rule  applies  though  the 
party's  attorney  states  that,  "in  the  hurry 
of  preparation  for  trial,  he  had  forgotten  to 
maxe  we  motion,"  and  offera  to  let  the  cause 
stand  in  the  same  position  aa  though  it  had 
t>een  made  at  the  proper  time.  McArtkur  ▼. 
Carrk,  70  D.  529. 

Deposition  ought  not  to  be  suppressed  for 
failure  to  comply  with  rules,  in  a  mere  mat- 
ter of  form,  nnlesa  auoh  failure  proceeds 
from  bad  fiuth  rather  than  from  accident 
and  misUke.  Partridge  ▼.  Stoeker,  84  D.  664. 

Motion  to  suppress  testimony  is  addressed 
wholly  to  disdetion  of  chancellor,  under 
ordinary  circumstances,  and  ia  not  generally 
reviaable  upon  appeaL    76. 

Motion  to  suppress  testimony  should  not 
be  entertained  on  hearing  in  chief,  where, 
After  the  motion,  the  adverse  party  gives 
notice  to  bring  it  on  before  the  hearing  in 
chief.     /6. 

96.  Motion  to  strike  out  interroga- 
tories and  answers.  —  Motion  to  strike 
oat  answers  to  interrogatories  in  depositions 
taken  under  a  commission,  on  the  ground 
that  the  interrogatories  were  not  filed  with 
the  clerk  before  they  were  propounded,  and 
were  not  served  upon  the  adverse  party  or 
hia  counsel,  etc.,  comes  too  late,  after  the 
cause  has  been  partly  argued  to  the  jury. 
StockUm  Y.  Frey,  45  D.  138. 

Evidence  drawn  out  by  loading  interroga- 
tories will  not  be  rejected  where  the  same 
evidence  is  elicited  by  other  interrogatories 
not  objectionable  on  tiiat  ground.  JSirely  v. 
^to/ey,  25  D.  303. 

Motion  to  arrest  the  reading  of  the  deposi- 
tion or  examination  of  a  witness,  to  show 
that  hia  testimony  ought  not  to  be  admitted 
by  reading  other  testimony  or  examining  other 
witnesses,  ia  irregular;  toe  better  practice  in 
for  the  reading  or  examination  to  proceed, 
and  if,  ^  by  other  teatimony  re^larly  admit- 
ted, it  is  made  to  appear  that  it  is  illegal,  to 
move  to  withdraw  it.  Ortmhaw  t.  Jackson, 
§0  D.  361. 

Exceptions  to  exclusion  of  Interrogatories 
and  answers  in  deposition  will  not  be 
sustained  when  it  appears  that   the  same 

*  Buppresslufr,  because  two  or  more  were  taken 
•I  the  same  time,  see  note,  79  D.  85Ql 
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qne8tioii%  with  their  answers,  have  been  ad- 
mitted in  another  part  of  the  depositien. 
Hovof  T.  Ohaee,  88  D.  614 

96.  Bight  of  one  party  to  read  disp- 
osition taken  by  adverse  party.  -^ 
One  party  may  read  portions  of  deposition 
taken  by  the  other  party,  leaving  the  latter, 
if  he  chooses,  to  read  the  residue,  provided 
it  is  competent  evidence.  CeiOumm  t.  Home, 
42  D.  275. 

Adverse  party  haa  right  to  benefit  of  any 
answer  of  witness  testifying  against  him, 
either  orally  or  by  deposition,  if  he  thinks 
such  answer  favorable  to  him,  and  the  party 
examining  the  witness  cannot  sujppress  such 
answer.  Lmfield  t.  OU  CoUmg  A  B,  Corp,. 
57  D.  124. 

A  party  intending  not  to  use  answers  in 
deposition  taken  by  him,  except  in  reply  to 
testimony  which  he  expects  to  be  introduced, 
but  which  ia  not  introduced,  on  the  other 
side,  must  give  distinct  notice  of  such  in- 
tention at  the  time,  or  he  cannot  prevent  the 
reading  of  such  answers  by  hia  adversary  at 
the  trial    lb. 

Where  a  rule  of  ooart  forbids  the  reading 
of  a  dej^osition  of  a  witness  living  within 
forty  nules,  unless  he  be  sick  and  unable  to 
attend,  a  depoeition  of  a  witness  livins 
within  the  county,  taken  under  a  rule  of 
oourt  Inr  one  party,  but  not  offered  by  him, 
cannot  be  used  by  the  other,  the  witness  not 
having  been  aubposnaed,  or  shown  to  be  sick 
or  unable  to  attend.  Oordon  t.  LUtle,  11  D. 
632. 

97.  Botaldnf.  —A  deposition  excepted 
to  as  first  taken  may  be  retaken  without  a 
special  order  of  oourt  to  that  effect.  Fox  ▼• 
/ofie«,  91  D.  883. 

The  efficacy  of  interro^tories  filed  is  ex- 
hausted after  a  deposition  is  once  taken 
thereon,  and  the  party  has  no  right  to  retake 
the  deposition  without  refiling  the  original 
or  additional  interrogatories,  and  giving  the 
opposite  party  notice.  Foeter  t.  Smith,  88 
D.  604. 

DEFBBOIAXED  KOVET. 

Payments  in,  see  'PAnaan^  26. 
Tender  of^  see  Txndkb,  6. 

DEFUTIB8. 

Liability  of  officer  for  acts  of^  aee  Om- 

CKBS,  33. 
Of  constables,  aee  Gonstablis,  6. 
Of  sheriff^  appointment  and  duties  o^  aee 

SHKairra,  28,  29. 
Powers  o^  see  OmcEBS,  23. 

DEBOQATIOir, 
Of  oommon  law,  statutes  in,  aee  Statutes,  52. 

DSSOENT. 

[Includes  the  rales  of  law  govemtnc  the  Inheri- 
tance of  resl  property,  generally;  woo  may  in- 
herit; and  the  rifhtH  and  liabilities  of  heirs  as 
such.    Rales  governing  the  descent  of  pariicalar 
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kinds  of  real  property,  and  the  disabilities  of  par- 
ticular classes  of  persons  to  take  by  deicent«  are 
ander  the  i  pedfle  titlea-J 


Diaability  of  aliexia  to  take  by,  lee  AhiEsa, 

9,  10. 
Rule  in  Shelley's  oaae,  see  Dkyiu,  22. 

See  also  DuTazBunoir;  Trusts;  Wills. 

1.  Interpretatioii  of  statates  rela- 
tive to  descent.  — Terms  attendant  upon 
the  inheritance  have  never  been  introdaoed 
into  Maryland.    Chase's  Cate^  17  D.  277. 

Where  a  decedent's  land,  not  susceptible 
of  partition^  is  sold,  under  the  Maryland 
statute  of  1820,  to  one  of  the  heirs,  who  gives 
his  bond  to  the  stato  for  the  purchase- money, 
such  bond  is  a  specific  lien  on  the  land  en- 
forceable  in  equity  in  favor  of  those  entitled 
to  share  in  the  money.  Jiidgely  v.  Igiehari, 
25  D.  322. 

After  a  sale  of  the  land  on  a  judgment  on 
the  bond  by  another  heir,  a  third  heir  may 
sno  in  equity  to  enforce  the  lien  for  his 
share,  instead  of  suing  on  the  bond*    lb. 

The  state  is  not  a  necessary  party  to  such 
a  suit;  but  all  the  heirs  must  be  made  parties, 
••  well  ••  the  purchaser  under  the  Judg- 
ment,   lb. 

Whoever  claims  an  interest  in  an  estate, 
against  the  laws  of  descent,  must  show  a 
written  title,  which  the  court  can  with  satis- 
faction decide  to  be  sufficient.  In  eases  of 
doubt,  the  court  will  apply  the  laws  of  sno- 
oession,  which  experience  has  shown  to  be  so 
just     Ltpman's  Appeal,  72  D.  692. 

9.  What  law  governs.  —  Immovable 
property  descends  according  to  the  lex  loci 
rei  sUcBf  and  movable  property  according  to 
the  lex  domidlii.  8 need  v.  Ewing,  22  D.  41; 
McCollum  V.  Smith,  33  D.  147. 

Immovable  property  includes  land  and 
chattols  real;  and  movable  property,  chattols 
personaL     Sneed  v.  Swing,  22  D.  41. 

Lex  lod  rei  tiice  also  determines  whether 
the  property  is  to  be  considered  as  real  or 
heriteble.     Chapman  v.  RoberUon,  31  D.  264. 

Each  nation  may  impose  upon  property 
any  character  which  it  shall  choose,  and  no 
other  nation  can  impugn  or  vary  that  char- 
acter. The  laws  of  Louisiana,  having  made 
slaves  immovable,  govern  in  reference  to  the 
succession  thereof,  anything  to  the  contrary 
in  the  laws  of  Tennessee  notwithstanding. 
MeCoUum  v.  Smith,  33  D.  147. 

The  descent  of  the  estate  of  a  decedent 
is  governed  by  the  stetute  existing  at  his 
death,  and  a  stetote  regulating  the  descent 
of  a  **  deceased  child's  share  in  the  estate  " 
of  a  decedent  will  not  govern  the  descent  of 
property  taken  by  a  child  under  his  father's 
will,  where  the  father  died  before  the  stat- 
ute and  the  child  afterwards,  but  the  child 
will  be  regarded  as  a  new  stock  of  descent. 
Bell  V.  Scammon,  41  D.  706. 

3.  What  will  descend  to  the  heir, 
generally.  —  When  a  contract  is  made  for 


the  purchase  of  land,  it  descends  to  the  beiii 
of  the  vendee  as  real  estate;  and  they  faavs 
a  right  to  demand  the  discharge  of  the  eom- 
tract  by  the  administrators  oat  of  the  per* 
sonal  estete.     Champion  v.  ^rown,  10  D.  343. 

Bstete  in  fee  is  presumed  to  deaoend  oa 
death  of  ancestor  in  pnrsuanoe  of  the  laws 
of  inheritance,  unless  the  descent  is  sbowa 
to  have  been  interrupted  by  a  devise.  Stm- 
ier  V.  Bradbwy,  37  D.  49. 

Children  of  a  testetor  will  be  preamiied  to 
teke  his  land  as  heirs,  nntil  it  is  shown  thai 
his  will  was  executed  so  as  to  pass  reel  es- 
tate, and  that  ito  eontents  were  iacoosistent 
with  his  children's  claim  to  the  lead  as  heiim. 
Stqakenaon  v.  />oe,  46  D.  469. 

LiSnd  of  intestete  descends  to  his  heirs  on 
his  death,  and  may  be  sold  ander  ezeentioa 
against  them,  snbject,  however,  to  the  righte 
of  the  administrator,  in  case  they  are  needed 
for  the  payment  of  his  debts.  Dmu^am  v. 
Maame,  47  D.  375. 

An  heir  can  be  disinherited  tmly  by  ex- 
press devise  or  necessary  implicatioa  so 
strong  that  a  contrary  intention  cannot  be 
suppled.      WripH  v.  HiekB^  56  D.  451. 

intent  to  disinherit  an  heir  is  essential  to 
raise  an  estete  by  implication,  the  presnmp- 
tion  being,  in  the  abeenoe  of  plain  words  ia 
the  will  to  the  eontraiy,  that  the  testator 
intended  that  his  property  should  go  in  the 
lesal  channel  of  descent.     /  b. 

Though  intent  to  disinherit  heir  appears, 
if  estete  is  not  devised  to  some  other  person, 
the  law  caste  it  upon  the  heir.     /&. 

Personalty  descends  to  heirs  on  the  death 
of  a  testetor,  and  is  not  vested  in  the  admin- 
istrator, in  Texas.  Bufdrd  v.  HoOtmam^  60 
D.  223. 

Interest  of  remainderman  dying  before 
termination  of  life  estete  descends  to  his 
heirs,  where  the  remainder  is  vested,    ib. 

A  nse  is  inheriteble  estete  under  Iowa 
code.    Pienon  ▼.  ArmUmmg,  63  D.  440. 

Under  stetute  of  Texas,  whole  estete,  im- 
mediately cm  death,  veste  at  once  in  heirs, 
subject  to  administratioa  only.  Anaieff  v. 
Baker,  65  D.  136. 

Where  a  family  eonstste  of  father  and 
ehild  at  the  time  of  the  former's  death,  the 
child,  being  a  resident  of  Texas,  is,  nnder  its 
constitotion,  entitled  to  such  lands  as  were 
due  to  the  father  at  the  time  of  his  death. 
Wheat  T.  OwenM,  65  D.  164. 

Whatever  real  right  or  claim  ancestor  has 
by  deed  only  will  descend  to  his  heir;  for 
what  will  pass  to  an  assignee  or  vendee  wiU 
certeinly  hie  cast  npon  the  heir  by  desceaL 
Harrod  v.  Mytn,  76  D.  409. 

A  title  deed  is  a  personal  chattel,  hat  is  se 
connected  with  and  essential  to  the  owner- 
ship of  real  estete,  that  it  descends  witti  it 
to  the  heir.      Wilmm  v.  Rj^tok,  79  D.  48d. 

Legal  title  to  lands  devised  by  testator,  to 
whom  patent  therefor  issues  after  his  death, 
veste  in  his  heirs  by  virtoe  of  the 
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bat  they  hold  the  title  in  trust  for  the  dev- 
iMes.     CM  T.  SUfvart,  83  D.  465. 

Diridendi  declared  after  the  death  of  a 
■tookholder  in  a  turnpike  company,  of  the 
tolU  collected  1>efore  the  Btockholder'e  de- 
ooaae,  are  personal  estate,  and  do  not  pass 
to  the  heir.     Welles  v.  Cowley  10  D.  1 15. 

Bight  of  a  partner  in  a  land  speculation, 
where  land  ia  held  in  trust  by  one  of  the 
mrtnera,  ia  a  personal  rights  and  will  not 
aaacend  to  his  heirs.  Nieoil  t.  Ogden,  81  D. 
Sll. 

A  teetator  gave  to  his  wife  one  third  of  all 
hia  personal  property,  and  the  use  of  any 
land  sha  might  need  for  life;  and  to  a  daugh- 
ter one  hundred  acres  of  land;  and  then, 
after  some  minor  bequests,  gave  "the  rest 
of  mv  estate  personal"  to  his  four  sons  and 
the  cnildren  of  a  daughter.  In  a  codicil  he 
recited  that  he  had  duposed  of  hia  "  estate, 
real  and  personal,'*  and  had  '*  bequeathed 
two  thirds  of  said  estate  "  to  said  sons  and 
grandchildren,  and  revoked  the  share  left  to 
a  certain  son.  Hdi^  that  the  court  could 
not  supply  the  words  "real  and"  before 
''personal,"  in  a  will,  and  that  the  testator 
died  intestate  as  to  all  his  real  estate,  except 
the  one  hundred  acres.  QraJiam  ▼.  Oraham, 
48  R.  364. 

4.  Bents  and  proceeds  of  sales  of 
land.  —  Rent  of  land  which  is  not  to  be- 
come due  until  after  death  of  lessor  is  a 
chattel  real,  which  descends  to  the  heir  as  a 
part  of  the  inheritance,  and  does  not  go  to 
the  executor  or  administrator.  DioSm  t. 
NichoUs,  89  D.  312. 

6.  Who  may  take  by  descent,  gen- 
erally. —  The  maxim  ndsina  facU  sUpUem 
has  never  been  adopted  in  Connection^  but 
ou  the  death  of  the  ancestor,  the  descent  is 
cast  upon  the  heir  without  any  reference  to 
the  seisin  of  such  ancestor.  HUlhouse  t. 
CheMer,  3  D.  265.  S.  P.,  in  Delaware,  Kean 
T.  Hoffecker,  29  D.  336. 

The  rule  of  the  common  law  that  an  heir 
must  be  of  the  blood  of  the  first  purchaser  is 
abrogated  in  Delaware  by  the  statute  regu- 
lating the  course  of  descent.  Kcan  ▼. 
Uoffeckar,  29  D.  336. 

Source  from  which  estate  was  deriTed  is 
aot  regarded  in  New  Hampshire  in  deter- 
miuing  who  shall  inherit  it,  unless  the  stat- 
ute makes  that  fact  material  Btll  v. 
Seammon,  41  D.  706. 

Heirship  must  be  affirmatively  shown  by 
those  claiming  as  such,  and  will  not  be  in- 
ferred from  the  fact  that  they  are  brothers 
or  sisters  of  the  decedent.  Payne  t.  Payne, 
70  D.  402. 

A  widow  is  not  a  "legal  heir"  of  her  de- 
oeased  husband.  Lard  t.  Bourne,  18  R.  234. 
See  Cleaver  v.  Cleaver,  20  R.  30. 

When  lands  are  claimed  by  descent,  the 
capacity  to  take  must  have  existed  in  the 
heir  at  the  moment  of  the  death  of  the  an- 
cestor, and  although  it  may  be  enlarged  by 


subsequent  laws,  yet  snch  laws  oannot 
operate  retrospectively  to  divest  an  estats 
in  lands  which  then  vested  in  the  state. 
Donovan  v.  Pitcher,  25  R  634. 

In  1859  free  persons  of  color,  residing  in 
Ohio,  whose  ancestors  have  been  slaves,  were 
not  citizens  of  the  United  States,  nor,  as  to 
their  relations  with  other  states,  or  the  citi^ 
sens  of  other  states,  were  they  citizens  of 
Ohio;  they  could  not  acquire  a  residence  in 
Alabama,  and  consequently  could  not  inherit 
lands  there.     lb. 

On  a  devise  to  M.  for  life,  remainder  to 
G.  in  fee,  Q.  dying  during  the  lifetime  of 
M.,  the  estate  descends  to  M.'s  heirs.  King 
V.  Scoggin,  53  R.  410. 

6.  I>9scent  through  alien  ancestor. 
—  An  alien  has  no  heritable  blood,  by  the 
common  law,  and  cannot  receive  or  transmit 
lands  by  descent,  nor  can  one  inherit  who  is 
obliffed  to  trace  his  descent  through  an  alien* 
JatSeon  v.  FitM  Simmons,  24  D.  198. 

The  common-law  rule  prevailed  in  Kew 
York  until  1830,  the  statute  of  11  and  12 
William  IIL,  chapter  6,  enabling  persons  to 
inherit  through  alien  anoestors  not  having 
been  adopted  here  until  then,     lb. 

The  naturalized  son  of  an  alien  father 
could  not  inherit  from  a  naturalized  brother 
of  the  father  who  died  intestate  before  1830, 
though  the  father  died  before  the  intestate. 
lb. 

The  fifth  canon  of  the  statute  of  1786  did 
not  enable  the  children  of  an  alien  father  to 
inherit  from  a  brother  of  the  father,  where 
the  latter  died  before  the  brother,     lb, 

7.  Order  of  descent.*— Under  the  Ten- 
nessee statutes  of  1784,  chapter  22,  section 
3,  and  of  1796,  chapter  14,  section  1,  nephews 
and  nieces  of  a  deceased  person,  being  his 
only  heirs,  take  per  etirpee,  not  per  capita, 
Lewie  v.  Claibome,  26  D.  270. 

In  Louisiana,  sll  the  legitimate  children 
of  an  intestate  participate  to  his  succession 
by  e(^ual  shares.  Where  one  of  such  chil- 
dren IS  a  married  woman,  the  immovables  of 
the  intestate  vest  in  her  as  paraphernal  prop- 
erty, although  she  be  domiciled  in  Teuncs- 
see.  Her  husband  becomes  entitled  to  the 
movable  property  wherever  situated.  J/e- 
CoUum  V.  Smith,  33  D.  147. 

Common  and  canon  law  compute  degrees 
of  consanguinity  by  commencing  at  the  com- 
mon ancestor,  and  reckoning  downward,  and 
in  whatever  desree  the  two  persons  or  the 
most  remote  oT  them  is  distant  from  the 
common  ancestor,  that  is  the  degree  in  which 
they  are  related  to  each  other.  Kelly  v. 
Neely,  56  D.  288. 

Distinction  between  whole  and  half  blood 
is  not  admitted  in  New  Hampshire  in  deter- 
mining who  are  to  take  by  inheritance,  ex- 
cept where  the  statute  has  interfered  to 
change  the  descent  of  property  derived  in  a 

*  Computation  of  degrees  of  consanguinity  and 
affinity,  see  note  d6  D.  2M.  2»i, 
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partioulAr  manner  by  an  infant  who  dies 
nnder  age  and  unmarried.  PrescoU  y,  Carr, 
61  D.  652.  • 

8.  When  a  ffikther  or  mother  may 
take  by  deBcent.  —  Where  title  ie  claimed 
to  be  in  a  father  after  hie  son's  death,  not 
only  must  the  death  of  the  son  be  shown, 
bat  also  ^at  he  died  without  issue.  SUnch- 
JUld  T.  EmerBon,  82  D.  524. 

A  bastard's  mother  does  not  inherit  his 
esUte.    Cooky  ▼.  Detoey,  16  D.  325. 

9.  nieg^timato  children. — A  child 
bom  out  of  lawful  wedlock  was,  by  the 
oommon  law,  nuUUu  JUhta^  and  could  not  in- 
herit his  father's  estate.  Sneed  t.  Bwing^  22 
D.  41. 

Issue  of  a  Toidable  marriage  is  legitimate 
aooording  to  the  oommon  law;  but  if  the 
marriage  was  Toid,  the  law  pronounces  the 
child  ^(ttM  populi,  and  incapable  of  inherit- 
ins  his  father^  estate.    lb. 

Issue  of  marriaee,  deemed  null  in  law,  is 
by  the  statute  of  Kentucky  nevertheless 
legitimate^  and  therefore  capable  of  inherit- 
ing from  the  father.    76. 

Illegitimate  children  may  inherit  from  the 
mother,  and  from  each  other,  in  Maryland, 
as  if  bom  in  lawful  wedlock.  HdmM  t. 
FrandwiM,  20  D.  402. 

An  illegitimate  child  can  inherit  from  an- 
other illegitiDiate  child  of  the  same  mother. 
Burlingkmy.  Foahy,  27  D.  535. 

A  bastard  cannot  inherit  at  common  law, 
nor  can  he  transmit  property  by  descent,  ex- 
cept to  his  own  issue.  Norman  r,  Heui,  40 
D.  493. 

A  statute  declaring  children  of  a  deceased 
bastard  capable  to  inherit  and  transmit  the 
estate  of  such  bastard's  deceased  mother,  as 
fully  as  if  he  had  been  legitimate,  is  uncon- 
stitutional, so  far  as  it  attempts  to  divest 
the  estate  of  the  mother  already  vested  in 
her  lawful  heirs,  though  it  may  operate 
prospectively,  if  such  heirs  should  die  intes- 
tate and  without  issue.     lb. 

A  child  born  out  of  wedlock,  and  legiti- 
mated under  the  law  of  another  state,  is  not 
thereby  clothed  with  inheritable  capacity  in 
Pennsylvania,  where  the  fact  of  oirth  in 
wedlock  alone  gives  the  capacity  to  inherit. 
Smith  V.  Derr,  75  D.  641. 

A  bastard,  in  Connecticut,  has  inheritable 
blood  for  the  purpose  of  collafceral  as  well  as 
lineal  descent  through  him.  Dickinson**  Ap- 
peal,  19  R.  553. 

The  estate  of  A  held  to  be  inheritable  bv 
B  as  heir  at  law,  through  C,  his  grana- 
mother,  a  sister  of  A,  and  D,  his  mother,  the 
illegitimate  daughter  of  C.     lb. 

A  bastard  caunot  inherit  from  his  mother's 
ancestors.     Jackson  v.  Jackson,  39  R.  246. 

A  testator  gave  certain  lands  to  **  my  son 
T.  and  his  heirs,  provided  that  if  my  son  T. 
should  die  without  an  heir,  then  the  lands 

*  Inheritance  by  and  through  the  half-blood, 
note,61J>.«66-(>67. 


were  to  be  equally  divided  befeweea 
tor's  son  A.  and  his  children.  After 
tor's  death,  an  illegitimate  daughter  of  TL 
was,  by  an  act  of  legislature,  declared  to 
"have  and  enjoy  all  the  privileges  oi  a  child 
born  in  lawful  wedlock,  and  shall  be  able 
and  capable  in  law  to  inherit  and  transmit 
any  estate  as  fully  and  effectually  ae  if  she 
had  been  bom  in  wedlock."  T.  died,  leav- 
ing him  surviving  no  other  child.  HeU^ 
that  the  legislature  had  authority  to  legiti- 
mate a  bastard  child,  and  the  child  of  T. 
took  under  the  will  as  his  heir.  McOunnigU 
T.  McKee,  18  R.  428. 

A  statute  provided  that  illesitimate  chil- 
dren of  an  unmarried  woman  should  inherit 
from  the  mother.  Another  statute  provided 
that  the  property  of  an  intestate  should  de- 
scend to  the  "children."  Held,  that  the 
word  "children"  in  the  latter  statute  had 
reference  to  lawful  children  only,  and  that 
the  illegitimate  children  of  a  married  wonuui 
were  left  subject  to  the  common-law  rule, 
and  could  not  inherit  from  her.  BtadtkEWs 
V.  MUne,  25  R.  339.  8.  P.,  Porter  v.  Porter, 
40D.  55. 

10.  PosthumooB  children.*  —  An  in- 
fant is  in  esse  from  the  time  of  conoeptioB 
for  the  purpose  of  taking  any  estate  which 
is  for  his  uenefit^  whether  by  descent,  de- 
vise, or  under  the  statute  of  di:»tribQtions« 
provided,  however,  that  the  infant  be  bom 
alive,  and  after  such  a  period  of  fetal  exist- 
ence that  its  continuance  in  life  might  be 
reasonably  expected.  Harper  v.  ArSer,  43 
D.  472;  Nelson  T.  Iverson,  60  D.  442. 

A  posthumous  child  takes  estate  directly 
from  parent,  the  same  as  if  bom  in  the  life- 
time of  such  parent,  under  the  statute  of 
Illinois.  Detiick  v.  Migatl,  68  D.  584;  Smith 
V.  McConnelU  63  D.  340. 

ESstate  remains  in  abeyance  between  death 
of  father  and  birth  of  posthumous  child. 
Detnck  v.  MigaU,  68  D.  5S4. 

Under  Rhode  Island  statute,  a  child  bom 
after  the  execution  of  his  parent's  will,  and 
not  provided  for  therein,  shall  inherit  in  the 
same  manner  as  if  no  will  had  been  made, 
and  parol  evidence  of  the  intent  of  the 
parent  at  the  time  of  executing  the  will  ia 
not  admissible  to  defeat  the  child.  Chaee  ▼. 
Chace,  78  D.  446. 

11.  Rights  of  heirs  as  such. —Hie 
interest  of  an  heir  in  the  estate  of  an  intes- 
tate vests  immediately  upon  the  death  ol 
the  ancestor,  and  may  be  conveyed  by  deed. 
Hyde  v.  Bai^ney,  44  D.  335.  And  his  gran- 
tee holds  the  land,  as  the  heir  did,  subject 
to  the  administrator's  lien.  Austin  v.  Baliey^ 
86  D.  703. 

The  husband  of  such  heir  has  an  interest 
in  such  real  estate,  as  tenant  by  the  curtesy, 
which  may  be  attached  and  levied  on  by 
execution,  immediately  on  the  death  of  the 

*  Child  In  ventre  m  mere,  when  rsgarded  as  tm 
esse,  see  note,  48  D.  474-<7& 
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ancestor,  and  before  any  distribation  or  ac- 
tion of  the  probate  oourt.  Hyd€  r,  Barney, 
44  D.  83ft. 

In  case  of  the  laaeor'i  death  before  the  ex- 
piration of  a  parol  lease  for  a  year,  the  heir 
oaanot,  in  an  action  of  iusumpiU,  recover 
the  rent  aocminff  prior  to  the  decease,  either 
on  the  gronnd  of  express  contract  or  on  the 
(roond  of  an  implied  contract  for  use  and 
oooupation.     WelUt  t.  C<fwle$,  10  D.  115. 

The  entry  of  one  of  several  heirs  will  inure 
to  the  benefit  of  his  co-heirs,  unless  his  acts 
and  declarations  show  an  intention  to  ex- 
clude them,  when  he  will  be  regarded  as  an 
abater.     Shumwaffy.  Hoibrook,  11  D.  153. 

An  heir's  interest  in  the  land  of  his  father 
is  an  interest  in  realty,  even  after  an  order 
of  probate  to  sell  the  same,  until  the  sale 
has  taken  place;  and  no  parol  agreement  can 
conrert  it  into  personalty  so  as  to  affect  the 
Hen  of  a  third  person.  WUhers^s  Aypeai,  16 
D.  488. 

Bents  mnst  be  paid  on  improved  lands  of 
the  testator  by  one  of  several  heirs  who  has 
had  the  sole  nse  thereof,  the  value  of  im- 
prorements  made  by  him  to  be  deducted 
from  snch  rents;  but  in  no  esse  should  a 
balance  for  improving  be  charged  against 
the  oo-heirs.    Oraham  t.  Ortiham,  17  D.  166. 

An  heir  in  whom  one  half  of  estate  is  al- 
ready vested,  the  remainder  to  become  so 
npon  the  death  of  a  tenant  by  the  curtesy, 
ia  not  an  heir  expectant.  Davidson  v.  LitUe, 
60  D.  81. 

The  heir  is  owner  of  lands  of  intestate, 
and  is  entitled  to  the  rents  and  profits 
thereof,  although  thev  are  subject  to  the 

Sayment  of  debts,  and  may  be  divested  by 
ecree  and  sale  of  the  administrator.  SmUh 
V.  MeComteU,  63  D.  340;  TrerU  v.  Trent,  9  D. 
594.  But  under  the  statute  of  Arkansas  the 
lands  are  assets  in  the  hands  of  his  execu- 
tor or  administrator,  are  deemed  to  be  in  bis 
possession,  and  subject  to  his  control  in  like 
manner  as  personal  estate.  CamcUl  v.  Wil- 
son, 76  D.  351. 

Possession  of  one  co-heir  is  possession  of 
all,  as  a  general  rule.  Alexander  v.  Kennedy, 
70  D.  358. 

Co-heir's  possession  becomes  adverse  to 
other  co-heirs  by  acts  or  declarations  repel- 
ling the  presumption  that  the  possession  is  in 
his  character  as  co-heir,  and  clearly  showiag 
a  claim  of  exclusive  right;  but  the  hostile  in- 
tent of  the  possession  must  be  manifested  by 
more  unequivocal  acts  than  are  necessary 
where  there  is  no  privity  between  the  par- 
ties.    Ib. 

An  heir  at  law  is  entitled  to  have  land 
paid  for  out  of  bequeathed  personal  property, 
when  the  testator,  after  making  his  will, 
bids  off  the  land  at  sheriff's  sale,  and  dies 
before  paying  for  the  same.  Landi-um  v. 
Hatcher,  70  D.  237. 

Title  to  real  estate  of  ancestor,  on  his 
dMth.  TMte  i>nin,di»teljr  in  hia  heir.,  .nd  | 


can  onl  V  be  divested  by  their  own  voluntary 
act,  or  by  the  judgment  or  decree  of  a  com- 
petent court,  by  due  course  of  law.  Rooi  r, 
McFerrm,  76  D.  49. 

Interests  of  heirs  in  realty  of  intestate 
may  be  regarded  as  joint  and  several  to 
some  extent,  under  the  Mississippi  statutes; 
while  all  may  join  in  an  action  of  ejectment, 
each  heir  is  entitled  to  his  distinct  share  in 
severalty.  The  rights  of  the  one,  although 
connected  with,  are  by  no  means  dependent 
upon  and  inseparable  from  the  rishts  of  the 
other.  The  right  of  one  may  therefore  be 
barred  by  the  statute  of  limitations,  and 
that  of  another  be  unaffected  thereby.     Ib, 

Heirs  occupy  place  of  their  ancestor,  and 
cannot  claim  any  other  or  greater  right  in 
his  property  than  he  could  maintain.  Pedt 
V.  Brammagnn,  89  D.  195. 

Title  to  land  rests  in  heir  upon  death  of  an- 
cestor, subject  to  the  widow's  right  to  dower, 
and  when  that  is  barred,  the  right  and  title 
of  the  heir  becomes  disencumbered  from  the 
right  of  dower,  and  vests  absolutely  and  un- 
encumbered in  the  heir.  Farmer  t.  Bay,  94 
D.  633. 

The  probate  oourt  has  no  power  to  appro- 
priate the  share  of  an  heir  or  devisee  to  the 
payment  of  his  debts,  even  though  the  debt 
is  in  judgment,  and  the  devisee  in  state 

S risen  under  a  conviction  of  felony.  It  can 
o  no  more  than  pay  the  claims  asainst  the 
estate,  and  distribute  the  remainder  among 
the  heirs  and  devisees.  XaiaU  qf  Nerae,  95 
D.  111. 

12.  Cowvejaneem  of  ozpeotant  es- 
tates.*—  Where  an  heir  apparent  conveys 
his  estate  in  expectancy,  and  covenants  in 
the  deed  that  neither  he  nor  those  claiming 
under  him  will  ever  claim  any  right  in  such 
estate,  this  covenant,  which  amounts  to  a 
warranty,  will  bar  him  and  those  claiming 
under  him,  when  the  right  descends.  TmU 
V.  Eiistnian,  37  D.  126;  CurUs  v.  OurUs,  63 
D.  651. 

Release  of  all  right,  title,  or  interest  of 
releasor  in  his  father's  estate,  whether  the 
same  fall  to  him  by  will  or  heirship,  em- 
braces all  the  right  which  he  may  afterwards 
acquire  as  well  as  what  present  right  he  has. 
Ti-ull  V.  Eastman,  37  D.  126. 

Expectation  or  hope  of  succeeding  to  an- 
cestor s  property  is  a  mere  or  reuiote  possi- 
bility, in  wnich  there  is  no  existing  right 
that  can  be  the  subject  of  release.  Jieeake 
V.  Needles,  70  D.  85. 

A  child  has  no  interest  in  his  parent's  es- 
tate during  the  lifetime  of  the  parent  that  is 
vendible  or  devisable.  Wfteeier  v.  Wheder, 
74  D.  421. 

13.  Contribution  between  heirs.  — 
Contribution  results  from  a  general  equity 

*  Conveyances  of  expectancies,  lee  note,  87  D. 

i:8-130. 

Transfers  and  encumbrances  by  heir  expectant, 
wheu  voidable,  nee  note,  41  &.  713,  71^ 
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founded  on  an  equality  of  burdens  and  bene- 
fita,  as  when  commou  property  held  by  pur- 
chase, devise,  or  descent  is  liable  to  the 
payment  of  a  sum  of  money,  and  one  of  the 
parties  has  been  compelled  to  pay  the  whole. 
iScreven  r,  Joyner,  26  D.  199. 

When  the  common  charge  ceases*  at  by 
operation  of  the  statute  of  limitation,  to  be 
enforceable  against  che  land  of  one  of  the 
parties,  he  can  no  longer  be  compelled  to 
make  contribution,  because  the  payment  of 
the  charge  no  longer  benefits  him.     lb. 

An  heir  assamine  the  liabilities  of  a  pur- 
chaser of  part  of  the  succession  property  is 
liable  to  his  co-heirs  therefor  only  in  the 
amount  due  them  of  the  unpaid  purchase- 
money,  and  not  in  the  amount  due  to  each 
upon  a  final  settlement  of  the  whole  suocea- 
sion.    AmouB  t.  Leaassier,  29  D.  470. 

An  heir,  who  has  paid  the  debts  of  his  an- 
cestor, after  a  deficiency  in  the  personal 
assets,  is  entitled  to  contribution  from  his 
co-heirs  out  of  the  estate  descended  to  them. 
Taylor  r,  Taylor,  4S  D.  400. 

An  intestate's  heirs  may  make  a  new  con- 
tract, after  a  decree  of  the  orphans'  court 
confirming  all  the  land  to  one  of  their  num- 
ber, subject  to  payment  of  what  is  due  the 
others,  where  he  is  unable  to  make  the  pay- 
ment, to  release  him  from  such  payment, 
and  to  take  the  land  in  lieu  of  money,  assign- 
ing to  each  his  portion,  or  to  submit  tiie 
whole  matter  to  arbitrators,  and  such  an 
agreement  will  not  impugn  the  decree.  Baxh 
inyton  t.  Clarke,  21  D.  432. 

Only  a  creditor  can  object  to  such  an  ar- 
rangement who  alleges  injury  to  himself 
therefrom.     76. 

A  purchaser  under  an  execution  against 
the  heir  to  whom  the  land  wts  originally  de- 
creed, in  such  a  case,  having  notice  of  a  valid 
agreement  between  the  heirs,  entered  into 
at  the  time  of  the  decree,  or  afterwards,  to 
divide  the  land  among  them,  will  not  be  pro- 
tected against  it.     Ih. 

The  invalidity  of  the  recognizance  on  which 
land  is  decreed  to  one  of  the  heirs  of  an  in- 
testate in  the  orphans'  court,  subject  to  the 
payment  of  the  shares  of  the  others,  prevents 
the  vesting  of  the  title  in  him.     76. 

Invalidity  of  such  recognizance,  after  a 
new  agreement,  entered  into  by  the  heirs  to 
divide  the  land  among  them,  is  immaterial. 
76. 

14.  liiability  for  debts  of  ancestor.* 
—  1.  7n  general  —  A  provision  in  a  will 
{giving  the  testator's  wife  **  the  free  and  un- 
interrupted possession  of  the  mansion-house, 
plantation,  and  stock,  and  profits  thereto  be- 
longing. Next,  all  lawfuX  just  debts  dis- 
charged,"—  does  not  charge  the  land  with  the 
payment  of  the  debts.  AfcCampbdl  t.  Mc' 
Campbell,  16  D.  48. 

Heirs  of  a  deceased  debtor  were  liable,  at 

*  Liability  of  buin  lor  debts  of  ancestors,  see 

mote,  iA  D.  ;{95-s»7. 


common  law,  only  for  the  an< 
debts  to  the  extent  of  real  assets  deaeeoded, 
but  this  liability  has  been  extended,  by 
statute^  in  Mainland,  to  simple  eosilract 
debts.     Camjibeift  Caae,  20  D.  360. 

Heir  oir  devisee  who  has  aliened  realty  de- 
■cended  or  devised  to  him,  in  respect  of 
which  he  is  liable  for  the  ancestor's  debts  by 
bond  or  simple  contract,  remains  personally 
liable,  or  ths  creditor  may  porane  tks 
specific  produce  of  assets  so  sliened.     7&. 

Alienation  by  the  heir  or  devisee  after 
suit  brought  in  such  a  case  is  void  aa  against 
creditors.     76. 

Creditors'  interest  is  paramount  to  Uie 
title  of  the  heirs  and  devisees,  snd  to  the 
will  of  ths  tesUtor.  Bruch  v.  LamU,  21  D. 
458. 

Descended  lands  must  pay  all  debts  for 
which  the  real  estate  is  Uabls,  in  ezonera- 
tion  of  all  but  residuary  legacies,  or  of  other 
lands  specifically  devised  for  the  payment  of 
debts;  and  if  creditors  ao  upon  the  penson- 
alty,  the  legatees  may  have  indemnity  out 
of  the  realty.  Bobards  v.  Woriham,  22  D. 
738. 

Personal  estate  is  primarily  liable  for  pay- 
ment of  debts;  and  the  realty  is  not  liable 
unless  it  is  clearly  and  expressly  so  made  by 
the  testator,  and  merely  charging  the  land 
is  not  sufficient  to  exempt  the  personalty. 
76. 

Descended  lands  eonstitnte  a  primary  fond 
for  the  satisfaction  of  specialty  debts  and 
specific  liens;  and  the  testator,  by  making 
specific  bequests  of  the  personalty,  manifesca 
his  intention  to  have  the  land  bear  its  own 
burden  unassisted.     76i 

Order  in  which  funds  must  pay  will  not  be 
disturbed,  unless  a  plain  intent  to  alter  it 
appears.    76. 

Foreign  heirs  are  not  liable  for  ancestor's 
debts  where  they  succeed  to  land  at  thetr 
own  residence  which  is  beyond  the  rearb  of 
the  court.     Brown  v.  Bat^ford,  52  D.  559. 

Lands  in  another  state  are  not  in  this  state 
subject  to  debts  of  deceased  owner  who  died 
there,  nor  are  they  accessible  to  any  prcMrtras 
upon  a  judgment  against  the  heir  here.     76. 

Heirs,  where  their  interests  are  at  variance 
with  those  of  the  administrator,  may  show 
that  judgment  was  obtained  through  fr^ud 
and  collusion,  upon  a  debt  known  not  to  be 
due.     NkhoU  v.  Day,  64  D.  358. 

Creditors'  lien  on  intestate's  estate  is  gr>oA 
as  against  purchasers  from  heirs  or  devtsoeai, 
if  prosecuted  within  a  reasonable  time,  but 
if  not  so  pursued,  the  lien  will  be  deeoicd 
waived.     McCoy  v.  Morrow,  68  D.  578. 

Creditors'  liens  on  estates  of  intestates 
will  be  barred  alter  seven  years  from  the  in- 
testate's death.     lb. 

Petition  to  sell  real  estate  of  intestate  is  a 

substitute,  under  the  California  system,  for 

,  the  action  against  the  heir.     The  heir  must 

I  be  cited  and  allowed  to  be  heard,  and  is  not 
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eoucluded  by  proceedings  to  which  he  was 
not  a  party.     BeckeU  v.  Sehcer^  68  D.  237. 

Proceeding  on  petition  to  sell  real  estate  of 
intestate  amounts  simply  to  re-ezamination 
«  :  the  claim  to  test  its  validity  as  aeainst  the 
iicir,  and  to  procure  or  prevent  a  decree  for 
the  sale  of  the  land.     lb. 

Creditor  of  estate  of  intestate  may,  upon 
issue  joined,  have  truth  of  his  claim  tried  by 
the  probate  judge,  or  have  the  issue  certified 
for  trial  by  jury  to  the  district  court,  and  in 
either  case  he  hss  an  appeal  to  tha  court  of 
last  resort.     76. 

Heir  may  dispute  validity  of  olaims  upon 
which  a  petition  for  the  sale  of  the  real  estate 
of  a  decedent  is  based,  upon  an  application 
to  sell  such  real  estate  for  the  payment  of 
debts,  although  such  claims  may  have  been 
allowed  by  the  public  administrator  and  by 
the  probate  judge.     2b, 

Heirs  hold  title  to  land  from  intestate  in 
their  own  right,  and  subject  only  to  the  debts 
of  their  ancestor  in  the  mode  provided  by 
law,  and  not  subject  to  any  other  control  of 
the  administrator.  Wdtbridgt  v.  Day^  83  D. 
227. 

Heirs  of  intestate  are  not  responsible  for 
hU  debts.      WUson  v.  Miller,  96  D.  668. 

Where  M.  paid  B.  money  on  acooont  of 
propertv  whion  M.  purchased  of  B.,  and  to 
which  B.  could  give  no  title,  although  he 
represented  to  M.  that  it  was  unclouded, 
anil  B.  afterwards  died,  —  lield^  the  money  so 
paid  is  a  charge  primarily  against  B.'8  per- 
Bonal  estate.  His  heirs  are  not  liable  for  it. 
lb, 

2,  LiabilUy  to  siitt  In  egni^y.-^A  suit  in 
equity  may  be  maintained  against  heirs,  where 
there  has  been  no  administration,  to  compel 
them  to  pay  a  debt  due  from  their  ancestor 
out  of  the  assets  received  by  them  from  him. 
Adams  V.  Holeombe,  14  D.  719. 

A  new  mode  of  proceeding  by  creditors  of 
a  decedent,  to  obtam  payment  of  their  claims, 
is  provided  by  the  New  York  statutes,  by  a 
suit  in  chancery.  Morris  t.  MowaU,  22  D. 
661. 

Final  decree  in  such  a  suit  against  ths  heir 
or  devisee  is  a  preferred  lien  on  the  land 
descended  or  devised,  as  against  a  judgment 
or  decree  for  the  heir's  or  devisee's  own  debt. 
Jb. 

ESxecution  sale  under  such  a  decree  over- 
reaches, also,  all  mortgages  and  alienations 
of  the  land  subsequent  to  the  commencement 
of  the  suit.     lb. 

Mere  decretal  order  is  not  a  final  decree  as 
contemplated  by  this  statute,     i  b. 

3.  Jiight  to  hulenmUy  or  subrogation,  — 
Heir  may  indemnify  himself  out  of  residue 
of  personalty,  where  he  has  paid  a  specialty 
debt  of  his  ancestor;  but  if,  after  the  pay- 
ment of  legacies,  there  be  no  residue,  he  must 
rest  under  the  burden.  Robards  v.  Wortham, 
T2  D.  738. 

Heir  or  devisee  of  real  estate  will  be  sub- 


rogated to  the  rights  of  a  flreditor  by  spe- 
cialty, who  has  proceeded  against  the  real 
estatSi  descended  or  devised,  and  will  be 
allowed  to  reimburse  himself  out  of  the 
personal  estate,  if  snch  reimbursement  will 
not  prejudice  any  party  whose  claim  is  not 
more  favored  than  that  of  snch  heir  or  dsT- 
isee.    ChoM  t.  Lockermant  35  D.  277. 

Heir  against  whom  an  oblisee  of  a  specialty 
debt  has  recovered  is  entitled  to  contribu- 
tion from  assets  in  hands  of  executor,  or  a 
residuary  legatee,  but  not  from  a  general  or 
special  legatee.     lb, 

16.  Actions  by  heirs.  *~  Heirs  cannot 
generally  sue  in  their  own  right  for  property 
of  their  ancestor's  estate;  but  to  this  rule 
there  are  certain  exceptions,  ss  when  there 
is  no  administrator  or  executor,  and  no  debts 
against  the  estate,  or  when  the  administra- 
tion has  been  closed.  CHddings  ▼.  8teeU,  91 
D.  336. 

The  administrator's  assent  to  a  suit  at  law, 
by  the  heir,  for  the  recovery  of  a  slave,  is 
necessary.  Where  the  assent  is  not  given, 
the  heir  may  bring  a  suit  in  chancery  against 
the  holder  of  the  slave  and  the  administra- 
tor.    TltamoM  T.  While,  14  D.  66. 

At  law,  an  heir  can  only  sue  for  the  nndi- 
Tided  part  which  belongs  to  him;  yet  in 
equity,  until  the  other  heirs  appear,  he  who 
demands  the  succession,  or  any  part  of  it»  is 
preferred  to  a  mere  usurper  who  is  without 
any  title  whatever;  oonsequently,  a  joint 
heir  or  joint  owner  of  property  may  main- 
tain a  petitory  action  to  recover  the  whole 
property  against  one  who  has  no  title  what- 
ever to  the  same.  Comvttm  t.  Mathews,  21 
D.  167. 

Heirs  cannot  maintain  ejectment  or  tres- 
pass quart  clausum  /regit  until  after  division, 
or  what  is  of  equid  effect.  Hubbard  r,  Bi- 
cart,  23  D.  198. 

Heirs  may  sue  for  whatever  remains  of 
estate  after  it  has  been  fully  administered, 
and  its  liabilities  to  creditors  have  been  ex- 
tinguished.    Easteriing  v.  Blifthe,  56  D.  45. 

Administration  is  presumed  to  have  termi- 
nated at  the  end  of  the  period  fixed  by  law. 
lb. 

Heirs  may  sne  without  administration  be- 
ing granted  on  the  estate  of  the  testator, 
where  a  great  length  of  time  has  elapsed  be- 
tween the  time  of  the  death  and  the  time 
when  action  was  brought.  Bi^ord  t.  BoUi^ 
man,  60  D.  223. 

Heirs  can  maintain  ejectment  to  recover 
po3session  of  land  of  which  the  ancestor  died 
seised.     Murdoch  v.  Mitchell,  76  D.  634. 

16.  Actions  against  heirs.  —  Action 
of  debt  on  a  claim  asainst  a  deceased  debtor 
should  not  be  brought  against  the  heirs  and 
devisees  jointly,  if  the  heirs  take  nothing 
by  descent     Ticknor  v.  Harris,  40  D.  186. 

*  Actions  by  heirs,  to  recover  real  and  personal 

Sr<  •perty  before  distxibution  and  probate,  see  noCtb 
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A  eraditor  of  Aa  intaitate  may  maintftin 
an  eqnitabla  aotion  to  reooror  hit  claim 
a^^ainst  tbo  boin  of  tho  intettata  to  whom 
his  estate  has  descended,  although  there  has 
been  no  administration  of  snob  estate.  Shan' 
non  ▼.  JOiWm,  48  D.  394. 

When  an  heir,  whose  estate  is  answerable 
for  judgment  recovered,  takes  the  defense  of 
an  aotion  upon  bimaelf,  has  opportunity  to 
be  and  is  heard,  has  the  ri|(ht  to  adduce  evi- 
deuce  and  cross-examine  witnesBCs,  and  arails 
himself  of  that  rights  where  he  has  the  right 
to  defeud  the  suit,  control  proceedings,  and 
adopt  steps  for  farther  hearing,  he  is  effect- 
iTely  a  party,  and  is  bound  by  the  judg- 
ment   NichoU  T.  JDay,  64  D.  368. 

Suit  by  deviMCs  to  recorer  lands,  fw 
which  patent  issued  to  testator  after  his 
death,  must  be  in  equity,  and  the  heirs  of 
the  decedent  are  necessary  partioa,  CM  t. 
Sietoari,  83  D.  466. 

17.  SucoeMdon  tax.— The  Virginia 
act  of  March  2,  1864,  imposed  a  tax  and 
fixed  the  rate  thereof  on  estates  transmitted 
by  devise  or  descent;  but  at  the  subsequent 
session  the  legislature  omitted  to  fix  anv 
rate  on  such  tax  in  the  tax  law  of  March  18, 
1856.  Held,  that  the  failure  to  fix  a  rate  in 
1866,  without  any  repeal  of  previous  laws 
prescribing  the  tax  and  fixing  its  rate,  did 
not  operaU  to  release  a  tax  accruing  in  1855; 
and  that  the  act  cl  1864  must  remain  in 
force  until  expressly  repealed  or  replaced  by 
other  provisions  plainly  intended  to  be  sub- 
stituted in  its  stead.    Byn  v.  Jaeob,  73  I), 

367. 

DBSOBIFTIOir. 

Of  building  burned,  in  indictment^  see  Ar- 
son, 6. 
Of  debt  secured,  see  Mortqaobs,  16, 
Of    forged   instrument   in   indictment*   see 

FORORRT,   10. 
Of  land  in  grant  of  public  lands^  see  Pubuo 

Lands,  23. 
Of  land  in  patent*  see  PuBUO  Lands^  32. 
Of  legatee,  in  will,  see  Lboaoibs,  3. 
Of  parties,  in  code  pleadings,  see  Plradino, 

94. 
Of  parties  in  declaration,  see  Pliadino,  12. 
Of  premises  conveyed,  see   Dbsds,   66-76; 

Grants,  9. 
Of  premises,  in  oontract  to  sell  land,  see 

Vbndor  and  Purohasnr,  15. 
Of  premises,  in  fire  policy,  see  Insuranci,  40. 
Of  premises,  in  sheriffs  deed,   see  Elxjccu- 

TION,  133. 
Of  premises  sued  for,  see  Ejectmbnt,  24. 
Of  property  insured,  in  policy,  see  Insub- 

ANOB,  7. 

Of  stolen  property,  in  indictment*  see  Lar- 

CXNT,   18. 
Of  subject-matter  devised,  see  Dbvisb,  16. 
Of  subject  of  marine  insurance,  see  Insur- 

ANCB,    94. 

Of  weapon,  in  indictment*  see  Indicimbnt, 
26. 


DB8XBTI0V. 

As  groiind  for  diTctos^  see 

DITOBCB,  68. 
By  husband,  powers  of  wife  after,  see  Hi» 

BAND  AND  WUB,  36. 

Forfeiture  of  seamen's  wages  bj^  see  8sD> 

PINO,  46. 
Proof  oif  see  Marbjaqb  and  Ditobo%  7L 

DB  BOV  TOBT. 

Rights  and  liabilities  of  executor  dt  mm  fariL 
see  ExiouTORB,  Bra,  78-801 

BESTINATIOir. 

Carrying  passenger  beyond,  see  Bailboa^ 

COMPANIBS,  68. 

Delivery  of  goods  at,  see  Oabbibbs,  SJ-4M, 

BESTBXJOTIOH. 

Of  premises,  when  excuses  payment  of  rent* 

see  Landlord  and  Tbnant,  40. 
Of  will,  revocation  by,  see  Will^  36L 

BBTBNTIOir. 
What  is  a  wrongful,  see  Rbflbw,  f. 

BETEBKZNATIOir. 
Of  applications  for  alimony^  see  Mabbiaob 

AND  DiVOROB,  89. 

Of  demurrers,  at  law,  see  Plbaddto,  47,  4A 
Of  demurrers,  in  equity,  see  Plbadino,  87. 
Of  demurrers  under  code  system,  see  Pijrad- 

IHO,  129. 
Of  motion  for  change  of  Tennsb  see  Trial* 

10. 
Of  motion  for  continuance,  see  Trial^  18. 
Of  motion  for  new  trial,  see  Kxw  Trial, 

63-66. 
Of  relation  of  master  and  servant^  see  Ma^ 

TBR  AND  Servant,  2. 

BETIHET. 

Replevin  in  the,  see  Rbflbvin,  6i. 

BETIinTB. 

[Includes  the  grounds,  incidents,  and  prored- 
ure  In  actions  of  detinue,  as  distinguished  fn^m 
the  other  common-law  forms  of  action.  For  other 
forms  of  action  for  the  reooxerj  of  personal  prop- 
erty, or  its  value,  see  Rsplbvin;  TaasrASs; 
TaovsR.] 

1.  Nature  of  the  action,  generally. 
—  To  maintain  detinue,  plaintiff  must  have 
the  right  of  property  in  himself  and  the 
immediate  right  of  possession.  The  wrong- 
ful detainer,  and  not  the  original  taking,  is 
the  gist  of  the  action.  Melton  v.  MeDomaid^ 
22  D.  437. 

Trespass  upon  or  conversion  of  chatty  is 
distingubhable  from  detention  thereof.  Soeh 
trespass  or  conversion  may  indnde  a  deten- 
tion, bat  there  may  be  a  detention  sufficient 
to  support  an  action  of  detinue  where  there 
has  not  been  such  a  conversion  or  treepaaa  as 
would  support  an  action  of  trover  for 
pass.     WUUck  V.  Tramn.  62  D.  778. 
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D«tma«  at  common  law  defined.  WiUon 
▼.  ByboU,  79  D.  486. 

2.  Wben  detinue  will  lie. — Detinue 
may  be  brought  wherever  chattels  are 
wrongfully  detained,  without  regard  to  the 
manner  in  which  possession  was  originally 
acquired.     Pdree  r.  HiU,  33  D.  306. 

Detinue  lies  to  recover  a  note  evidencing 
a  debt  to  which  plaintifif  has  a  right  of  prop- 
erty and  the  immediate  right  of  possession, 
no  matter  how  defendant  obtained  posses- 
aion  thereof.     Lewis  v.  hoover,  19  D.  120. 

Detinue  may  be  maintained  against  a  per- 
son who  has  parted  with  the  possession  of 
the  property  sued  for  before  demand  and 
action  brought.     Hal^  v.  Rowan,  26  D.  268. 

Detinue  for  property  in  the  possession  of 
an  executor,  although  it  was  first  taken  and 
detained  by  the  testator,  is  maintainable, 
and  the  judgment  and  process  should  be 
against  the  executor,  and  not  against  the 
estate.    AUen  v.  Harlan,  29  D.  205. 

3.  When  it  will  not  lie.  —  Detinue  can 
never  lie  aeainst  one  who  was  never  in  pos- 
session of  the  property  sued  for.     76. 

Detinue  against  an  executor,  for  property 
destroyed  or  conveyed  by  his  testator,  or  in 
the  possession  of  a  co-executor,  cannot  be 
sustained.     Ih, 

Detinue  will  not  lie  against  one  who  has 
been  dispossessed  of  property  by  legal  pro- 
cess, unless  the  legal  custody  of  tiie  property 
terminated  before  levy  of  the  wnt  Me- 
Arthur  v.  Carrie,  70  D.  529. 

4.  Who  may  sua.  —  Bailor  may  main- 
tain detinue  for  property  hired,  without 
waiting  for  the  termination  of  the  bailment, 
where  such  property  has  been  taken  from 
the  bailee  daring  the  term  by  a  third  person, 
and  he  declines  to  sue  for  the  recovery  tnereof , 
and  notifies  the  bailor  to  sne.  Sime  v.  Boyn- 
ton,  70  D.  640. 

Detinue  cannot  be  maintained  by  one  of 
aeveral  tenants  in  common,  and  though  the 
non- joinder  be  not  pleaded  in  abatement,  it 
may  be  taken  advantage  of  upon  the  general 
issue,  by  demurrer  or  oy  motion  in  arrest  of 
judgment     Cain  v.  Wright,  72  D.  651. 

5.  Demand  before  suit.  —Demand  for 
return  of  a  chattel  must  be  made  by  owner, 
of  bona  fide  purchaser,  even  from  the  wrong- 
ful taker,  before  he  is  liable  to  an  action  to 
recover  the  possession,  although  the  one  who 
wrongfully  took  the  chattel  is  liable  without 
demand.      Wood  v.  Cohen,  63  D.  389. 

No  demand  is  necessary,  in  detinue,  Jor 
trustee  to  recover  wife's  separate  property 
levied  npon  and  sold  for  husband  s  debts. 
O'NeiU  V.  Hendersofi,  60  D.  568. 

6.  The  writ  or  declaration.  —  Plaintiff 
aiust  allege  property  in  himself,  and  omis- 
sion to  do  so  will  be  fatal,  even  after  verdict. 
MeUon  V.  McDonald,  22  D.  437. 

Plaintiff  sued  as  administrator  in  detinne 
for  certain  slaves,  and  showed  property  in 
his  intestate,  and  possession  and  detention  in 


the  defendant  since  the  death  of  the  intee- 
tate.  heid,  that  the  aotioa  eonld  not  be 
maintained;  he  having  elected  to  sue  in  th« 
right  of  his  intestate^  mnst  show  a  wrongful 
detainer  from  the  latter.    lb. 

In  detinue  it  is  necessary  that  the  articles 
sought  to  be  recovered  should  be  capable  of 
such  a  description  as  will  identify  them  and 
point  them  out  as  the  identical  articles  sued 
for.     March  v.  Leckie,  65  D.  431. 

Description  in  writ  of  detinue  of  '*  a  set  of 
turner's  tools  "  is  too  indefinite  to  warrant  a 
recovery,  but  if  the  words  '*  as  the  tools  for- 
merly oM'ned  by  one,"  etc.,  be  added  in  the 
declaration,  the  description  will  then  be  suf. 
ticient  to  admit  of  ideutitication.     i  6. 

7.  The  plea. — An  officer  sued,  in  detinue, 
for  a  chattel  that  he  has  taken  and  holds 
under  an  order  of  court,  must  show,  by  his 
plea,  how  he  holds  it.  Under  a  plea  of  non 
detinet,  evidence  of  his  right  to  hold  is  inad- 
missible.    CromweU  v.  Ciay,  25  D.  165. 

Under  plea  of  non  detinet  after  issue 
joined,  the  termination  of  plaintiff's  interest 
in  the  matter  in  dispute  cannot  be  shown, 
even  to  restrict  damajges.  Brown  v.  Proton, 
48  D.  52. 

A  plea  which  does  not  constitute  a  defense 
to  the  extent  to  which  it  professes  to  go  is 
defective  in  substance.  Consequently,  a 
plea  which  undertakes  to  answer  as  to  five 
slaves,  but  in  fact  answers  as  to  one  only,  is 
bad  m  toto  on  demurrer.  WiUiek  v.  Traun, 
62  D.  778. 

8.  Evidence  for  plaintiif  —To  author- 
ize recovery  in  detinue  against  an  executor, 
plaintiff  must  prove  not  only  his  own  prop- 
erty in  the  thing  sued  for,  but  the  possession 
of  the  testator,  as  well  ss  that  of  the  execu- 
tor.    Brewer  v.  Strong,  44  D.  614. 

The  declaration  of  a  person  in  possession 
of  property  that  it  belonged  to  another  is 
competent  for  plaintiff,  in  tletinue,  as  foruiing 
part  of  the  res  gestcs,  connected  with  and 
explanatory  of  the  possession;  but  if  he  hold 
as  ffuardian  or  trustee,  such  declaration 
would  be  inadmissible  against  the  ward  or 
ces^  mie  irusL     NeUon  v.  [person,  60  D.  442. 

Evidence  of  control  of  property  by  plain> 
tiff's  grantor,  while  in  another *s  possession, 
is  admissible  for  plaintiff  in  detinue;  but  evi- 
dence of  an  immaterial  fact  is  not.     lb. 

9.  Evidence  for  defendant.  —  Defend, 
ant  in  detinue  may  show  title  in  a  third  per- 
son. McOurry  v.  Hooper,  46  D.  280.  But 
where  plaintiff  has  shown  prior  possession, 
and  made  out  a  prima/ade  case,  the  defend- 
ant cannot  defeat  a  recovery  by  showing 
merely  an  outstanding  title  in  another  with 
which  he  has  no  conneotioni  Sims  v.  Boffn" 
ton,  10  D.  640. 

A  deed  of  revocation  and  bill  of  sale  are 
admissible  evidence  for  defendant  in  detinue 
to  show  that  an  infant  grantor,  alter  he  be- 
came of  age,  disavowed  his  deed,  executed 
while  a  minor  to  plaintiff  at  trustee  for  said 
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gnmtor'i  ohildren,  and  made  another  dispoBi- 
tion  of  the  property.  Hiaughier  v.  Cunning' 
ton,  60  D.  463. 

Evidence  tending  to  show  title  in  defend- 
ant, such  as  a  release  from  a  stranger,  or 
transfer  of  all  interest  in  the  property,  is 
admissible  for  defendautb     lb. 

Defendant  in  detinue,  claiming  under  bill 
of  sale  from  plaintiff's  grantor,  executed 
after  he  became  of  age,  and  who  derived  title 
from  his  grandfather's  will,  bequeathing 
property  to  him  and  his  elder  brother,  may 

Eut  in  te^itimony  showios  that  the  elder 
rother  was  dissatisfied  with  a  division  of  the 
property  made  previous  to  the  bill  of  sale, 
and  that  defendant  had  paid  him  for  his 
claims  upon  it^  to  rebut  evidence  introduced 
by  plaintiff,  tending  to  show  a  division  of 
property  between  the  two  brothers  while  the 
younger  was  a  minor,  and  that  the  elder  wta 
satisfied  with  ik     lb, 

10.  Verdict  —  Damages  recoverable. 
—  A  verdict  for  the  defendant  in  detinue  is 
not  conclusive  as  to  the  question  of  plaintiff's 
title,  BO  as  to  enable  it  to  be  pleaded  in  an- 
other action  between  the  same  parties.  Long 
▼.  Baugas,  38  D.  694. 

Measure  of  damages  in  detinue  for  a  sUve 
is  his  annual  hire;  but  interest  cannot  1m 
allowed  on  the  hire.  FraUck  ▼.  Pttslep,  65 
D.  413. 

A  verdict  in  detinue  is  substantially  cor- 
rect and  in  proper  form  where  in  the  follow- 
ing words:  *'We  find  all  the  issues  for  the 
plaintiff^  and  that  the  slaves  named  in  the 
proceedings  [naming  them]  are  the  property 
of  the  plaintiff^  and  that  the  said  slaves  are 
in  value  worth  as  follows  [naming  the  values, 
etc.];  and  as  the  plaintiff  releases  all  dam- 
ages for  hire^  we  assess  the  value  of  said 
slaves,  to  wit,  three  thousand  four  hundred 
and  fifty  dollars,  as  damages  for  the  plaintiff^ 
to  be  discharged  upon  we  delivery  of  said 
slaves  by  the  defendant  to  him."  Rambo  v. 
Wi/ati,  70  D.  644. 

11.  JTudgment,  and  how  enforced.  — 
Judgment  in  detinue  merges  all  right  of  ac- 
tion by  the  same  plaintiff  against  the  same 
defendant  for  the  same  cause  of  action;  but 
such  judgment  does  not  extinguish  any  cause 
of  action  that  such  plaintiff  may  have 
against  another  person  for  the  detention  or 
conversion  of  or  trespass  upon  the  same 
property.     Mliol  v.  Porter,  30  D.  689. 

Plaintiff  in  a  judgment  in  detinue  may 
have  an  execution  issued  for  the  specific 
slave  or  thing  recovered.  Keith  v.  Johmon, 
25  D.  167. 

Tender  of  the  alternate  value  will  not  dis- 
charge such  a  judgment  unless  the  plaintiff 
elects  to  take  it,  or  the  court  is  satisfied  that 
without  defendant's  fault  it  is  beyond  his 
power  to  restore  the  specific  property,     lb. 

Sheriff  must,  if  necessary  to  enforce  such 
a  judgment,  take  the  jtosae  eomitcttua  and 
seise  the  slave  or  thing  recovered,  and  he 


may  for  thai  purpose  enter  inte  tke  dsfesd 
ant's  dwelling-house  with  fbroe,  if  he  finds 
it  dosed,  and  has  reason  to  belioTe  that  tbs 
property  recovered  is  eonoealed  tberaia.  Ih, 

The  officer,  at  the  common  law,  has  no  sa- 
thority  to  break  into  a  man's  hooae  to  cxe> 
cute  a  eapicu  od  toU^/adendum  arjttri/aeiai, 
but  he  may  do  so  when  the  process  requires 
him  to  take  possession  of  a  particalar  thin^ 
as  to  execute  a  writ  of  seisin,  habere  /ackm 
replevin,  eopuu  utiagcUum,  et&     /&. 

An  officer  had  no  authority  at  the  oommoa 
law  to  forcibly  enter  into  the  dwelling-booae 
of  the  defenduit,  for  the  purpose  of  exeeating 
process  inued  upon  a  judgment  ta  detinns 

Satisfied  judgment  for  the  plaintiff  in  det- 
inue vests  the  property  in  the  defeadaatk 
Long  \  BaugoB,  38  D.  694. 
'  Defendant  in  detinue  against  wboa  judg- 
ment has  been  rendered  has  no  right  to  pa^ 
the  value  assessed  and  retain  the  property, 
and  he  has  no  pretext  for  invoking  the  aid  of 
equity  to  this  end.  Jordan  t.  TlMnmoM^  69  Di 
387. 

Judgment  in  detl  .ue  on  verdict  for  plain- 
tiff, "that  he  recover  of  said  defendant 
the  said  slaves  [namins  them],  and  on  the 
failure  of  said  defen<unt  to  deliver  said 
slaves  to  said  plaintiff  when  said  plaintiff 
demands  them,  then  that  the  said  plaintiff 
have  and  recover  of  the  said  defendant  the 
sum  of  three  thousand  four  hundred  and  fiftv 
dollars,  his  damages  so  assessed  by  the  jnry,^ 
is  not  proper  in  form,  bnt  the  error,  b»Bg 
merely  clerical,  will  be  corrected  on  error 
end  affirmed.    Ranbo  t.  WyaU^  70  D.  644. 

BBVASTAVIT. 
What  amounts  to  e»  see  EzBCirroBi^  ele.,  77. 

BEVIATIOV. 

From  oontract.  when  defeats  lien,  see  M» 

OHANIO'S  LlSN,  9. 

In  marine  insurance,  see  Ihsueavcb.  135-1 43b 
Liability  of  carrier  for,  see  CA&aiaaa^  19. 

BEVTSB. 

flududes  rules  applicable  to  testamentary  lef  fti 
of  real  property,  considered  as  separate  ciaiise<  :b 
the  will,  and  not  depending  lor  their  opermtitta 
upon  the  effect  of  the  will  as  a  whole.  Gift*  nf 
personalty  by  will  are  similarly  treated  nodcr 
Lbqacibs.  Decisions  relating  to  wills  as  entire 
instramentS'  including  such  topics  as  testasrt«»- 
tary  capacity;  form, execution,  and  attcatatioo  «»f 
wiUs;  their  construction  and  validity:  tbeop^^ 
ation  of  codicils;  revocation;  and  probate ~- are 
under  W1LL8.J 

In  trust,  see  T&usra,  6. 

Of  homestead,  see  Homkstbad^  8Ql 

Power  of  corporation  to  take  by,  see  Coar^ 

RATIONS,  95. 

To  attesting  witnesses,  see  Wnuy  OL 
L  VALiDirr. 

IL    iNTBRPRKTATIOIf  AVD  SfVICT. 

IIL  RiaHTA  AKO  LiABiLnm  or  tbi  Dsf^ 
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L  Validitt. 

1.  0«iLoral  principloB.  — Lands  eanuot 
be  deriaed  unless  the  testator  could  convey 
them  at  the  time  of  making  his  wilL  Okara 
▼.  FhUadelphia,  26  D.  146. 

It  is  essential  to  the  validity  of  a  devise  of 
real  estate,  not  only  that  the  testator  should 
be  seised  thereof  at  the  time  of  making  the 
will,  but  likewise  that  he  should  so  continue 
to  be  seised,  without  interruption  until  his 
death.  Danoftoo  r.  Lea,  55  D.  725. 

A  devise  of  ojie  room  in  a  house  is  a  devise 
of  real  estote.     W/uie  v.  WhiU,  31  D.  232. 

2.  Who  mav  take  as  devisee,  gen- 
erally. —  A  wiie  is  not  a  "relation  "  within 
the  meaning  of  a  statute  which  provides 
that  "where  a  devise  of  real  or  personal  es- 
tate is  made  to  a  child  or  other  relation  of 
the  testator,  and  the  devisee  dies  before  the 
testator,  leaving  issue  who  survive  the  tes- 
tator, such  issue  shall  take  the  estate  so 
devised  in  the  same  manner  as  the  devisee 
would  have  done  had  he  survived  the  testa- 
tor." £sty  V.  Clarke  8  K.  320;  Cleaver  v. 
Cifover,  20  B.  30. 

Statute  of  South  Carolina  respecting  de- 
vises to  bastards,  or  to  their  mother,  by 
their  father,  oonsidered  and  oonstrued. 
Lcwry  v.  Bradley,  39  D.  142. 

8.  When  a  corporation  may  take.  — 
A  devise  to  a  corporation  is  void  by  the  stat- 
ute of  wills.  McCarUe  v.  Orphan  etc  8oe., 
18  D.  516. 

Devise  to  a  natural  person  in  trust  W  a 
eorporation»  held  valid  by  the  chancellor, 
and  not  questioned  by  the  court  of  errors. 
lb. 

An  executory  bequest  limited  to  the  use 
of  a  corporation  to  be  created  within  the 
period  allowed  for  the  vesting  of  future  es- 
tates and  interests,  is  valid.  BurriU  v. 
Boardman,  3  R.  694.  Contra,  see  Zeuweisa 
▼.  James,  3  R.  568.  Such  a  bequest  does 
not  violate  the  statute  of  wills  which  pro- 
hibits devises  to  a  corporation  not  expressly 
authorized  to  take  by  will  Burrill  v.  Board- 
man^  3  R.  694. 

Under  a  statute  providing  that  lands  may 
be  devised  "  to  every  person  capable  by  law 
of  holding  real  estate,  but  no  devise  to  a 
corporation  shall  be  valid  unless  such  corpo- 
ration 1)0  expressly  authorized  by  its  charter 
er  by  statute  to  take  by  devise,''~A«/tf,  that 
a  devise  to  the  government  of  the  United 
States  was  void.  WIU  qf  Fox,  11  R.  751. 
But  compare  Dkkeon  v.  United  Slates.  28  R. 
230. 

4.  What  deviees  are  void,  generally. 
—  Bevises  void  in  law  because  made  to  a 
oorporation  not  capable  of  holding  lands,  or 
because  of  a  fatal  misnomer,  have  been  sus- 
tained and  aided  in  equity.  Oreene  v.  D^n- 
eif,  16  D.  58. 

A  devise  to  the  yearly  meeting  of  Quakers, 
and  to  their  successors,  is  void,  because  the 
■•■ooiatioB  if  not  a  corporation^  and  the 


members  are  not  so  designated  as  to  take  as 
indivi<Iual8.     Jh. 

A  devise  for  the  payment  of  debts,  if  suf- 
ficient and  effectual  for  that  purpose,  is 
valid,  and  creditors  can  only  take  the  estate 
deviled;  but  if  the  property  devised  is  in- 
sufficient, or  the  devise  ineffectual,  it  is  void 
against  creditors.  CanvpbelCs  Case,  20  D. 
ooO. 

A  devise  in  trust  to  receive  and  apply  rents 
and  profits  of  real  estate  daring  the  lives  of 
two  persons  in  being,  and  then  to  sell  the 
property  and  dispose  of  the  proceeds  and 
mcome  to  certain  corporations  and  unincor- 
porated societies,  for  benevolent  and  religious 
purposes,  will  fail,  as  such,  if  the  lives  on 
which  the  trust  is  made  to  depend  were 
those  of  persons  having  no  interest  in  its 
performance,  or  who  were  not  beneficiaries 
thereunder,  though  the  trusts  attempted  to 
be  created  are  valid,  as  powers  in  trust,  so 
far  as  the  beneficiaries  are  competent  to  take 
by  devise.    Downing  v.  MarsIuiU,  80  D.  290. 

The  heir  is  always  to  be  favored  at  law, 
and  not  to  be  excluded  on  mere  conjecture. 
On  the  contrary,  there  must  be  satisfactory 
evidence  of  an  mtention  to  give  a  beneficiary 
interest  to  the  devisee.  Saylor  v.  Plaine,  1 
R.  84. 

A  devise  by  a  wife  to  her  husband  "  if 
he  shall  not  marry"  is  valid.  Bostick  v. 
Blades,  43  R.  548.* 

5.  Validity  of  deviMS  to  charitable 
uees.  —  A  devise  for  the  maintenance  of  a 
priest,  but  in  ease  of  the  congregation,  and 
tor  its  benefit  alone,  may  be  supported, 
though  the  congregation  was  not  incorporated 
at  the  time;  and  such  congregation  is  entitled 
to  take  the  profits  of  the  estate,  subject  to 
the  right  of  the  priest  to  have  them  applied 
to  his  support    McOirr  v.  Aaron,  21  D.  361. 

A  devise  to  an  association  for  religious 
purposes,  unincorporated  at  the  time  of  the 
testator's  death,  out  since  incorporated,  is 
good  in  Pennsylvania.  Zimmertnan  ^.An- 
ders, 40  D.  552. 

The  conservative  provisions  of  the  statute 
of  43  Elizabeth,  chapter  4,  are  in  force  in 
Pennsylvania  by  common  usage  and  consti- 
tutional recognition,     lb, 

A  testamentary  trust  of  property,  to  be 
divided  by  the  executors  **  among  such  Ro- 
man Catholic  charities,  institutions,  schools, 
or  churches,  in  the  city  of  Now  York,"  as  the 
majority  should  select,  and  in  such  propor- 
tions as  they  should  think  proper,  is  valid, 
there  being  corporations  answering  the  de- 
scription and  empowered  to  take.  Power  v. 
Caasidy,  85  R.  550. 

A  devise  to  one  for  life,  providing  that 
what  remains  at  his  death  he  shall  devise 
"to  the  support  and  management  of  such 
worthy  and  meritorious  charitable  and  educa- 
tional and  religious  institutions  of  the  Roman 

*  Devises  in  restntlut  of  mani&re,  see  notiSL  4 
D.  U4, 115;  »i>.166-llSl;  WD.  493,491 
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OathoUo  faith  **  m  he  may  determine,  ii  ralid. 
Qmnn  ▼.  SfdeUU,  49  R.  141. 

6.  Effect  of  onctfrtainty  as  to  devisee. 
—  A  devise  of  an  estate  to  a  wife,  darinff 
her  life,  and  the  residue  to  the  testators 
hrothers,  A  and  B,  to  dispose  of  the  same, 
"  among  onr  brothers  and  sisters  and  their 
children,  as  they  shall  jndge  shall  be  meet  in 
need  of  the  same,"  rests  a  trust  estate  in  A 
and  B  for  the  benefit  of  the  brothers  and 
sirters  and  their  children  liring  at  the  testa- 
tor's death,  other  than  A  and  B  and  their 
ehildrsn,  to  be  enjoyed  by  them  after  the 
wife's  death;  and  after-bom  children  and 
those  who  become  needy  thereafter  do  not 
take.    £uU  r.  BvU,  20  D.  86. 

Such  a  devise  is  not  void  for  uncertainty 
of  the  persons  of  the  deviMcs,  becanae  a  rule 
is  given  by  which  those  persons  may  be  as- 
certained, via.,  the  most  needy.    lb. 

A  devise  to  trustees  and  their  successors, 
the  successors  to  be  appointed  by  the  court 
of  common  pleas,  is  void  as  to  the  successon. 
MUf  V.  Fisher,  36  D.  61. 

A  devise  is  void  for  uncertainty  where  it 
directs  real  estate  to  "be  sold,  and  the  pro- 
ceeds to  be  laid  out  in  building  convenient 
S laces  of  worship  free  for  the  use  of  all 
hristians  who  acknowledge  the  divinity  of 
Christ  and  the  necessity  of  spiritual  regenera- 
tion."    WhU€  V.  Unherniy,  44  D.  92. 

A  devise  "  to  the  profNigation  of  the  Gospel 
in  foreign  lands  "  is  void  for  uncertainty  in 
the  devisee.    Oarventar  v.  Miller,  100  D.  744. 

7. or  subject-matter.  —  A  devise  is 

not  void  for  uncertainty  of  quantity  of  in- 
terest given,  if  a  measure  for  determining 
quantity  is  furnished  by  the  wilL  Maeek  v. 
Ncuon,  52  D.  41. 

Where  the  name  and  description  in  a  devise 
answer  in  same  degree  to  each  of  two  ob- 
jects, the  intention  is  a  pure  question  of  fact, 
and  does  not  depend  in  any  degree  on  legal 
direction.  Brow^/Uldy,BrmanMd,6\U. 690, 

A  description  of  a  subject  of  Dcquest,  if  false 
In  part,  mav  be  made  sufficiently  certain  to 
identify  it,  by  reference  to  extrinsic  circum- 
stences.     McOaU  v.  McCall,  ^7  V,  193. 

Certainty  in  description  is  sufficient  to  sus- 
tain bequest,  and  slaves  named  "  Little  Har- 
riet "  and  **  Menaa  **  pass  under  a  bequest  of 
'*  Little  Harry  "  and  "  Alonzo, "  where  a  tes- 
tatrix, owning  sixty-four  slaves,  bequeathed 
sixty-two  by  name,  two  of  which  were  called 
'* Little  Harry"  and  "Alonzo,"  and  after- 
wards, by  codicil,  bequeathed  two  others  by 
namflj.  as  "  two  ne^^roes  not  named  in  her  said 
will,  the  testatrix  havinx^  no  other  slaves 
except  Little  Harriet  and  Menaa,  and  none  by 
the  names  of  "  Little  Harry  "  and  "Alonxo.^ 
lb. 

8.    Perpetoitlea.*  —  Perpetuities     are 

*  What  perpetuittes  are  forbidden  in  the  United 
States,  lee  note,  90  D.  101-106. 
Conditions  ssalnst  alienation,  see  notes,  K  D. 
~  «9:  i7  P.  m,  120. 


grants  of  property  wherein  the  Teating  of  sa 
estate  or  interest  is  unlawfully  poatpooed. 
A  present  gift  to  a  charity  is  nerar  a  perpe- 
tuity, though  intended  to  be  inalieBaUfl; 
and  no  vested  grant  is  a  perpetuity.  PkUa^ 
dMua  V.  Oirard,  84  D.  47a 

The  law  allows  the  vesting  of  aa  estate  or 
interest,  or  the  power  of  sIieiia.tioii,  to  bs 
postponed,  and  tne  accumulatioii  of  its  in- 
crease to  be  made  previous  to  resting  for 
the  period  of  two  lives  in  b^g,  and  twenty- 
one  years  and  nine  months  thereafter,  and  iSi 
restraints  upon  the  vesting  that  may  saapeod 
it  beyond  that  period  are  treated  aa  perpet- 
ual restraints,  and  void;  oonaeqnenttj,  the 
estates  or  interests  dependent  on  them  art 
void;  and  nothing  is  denounced  by  tbe  Uw 
as  a  per{>etuity  that  does  not  tranagraaa  tUs 
rule,  which  is  followed  in  equity,  by  vmy  cf 
analoffy,  in  dealins  with  executory  tnst^ 
and  those  trusts  which  tranwresa  the  role  it 
calls  "  transgressive  "  trusts,  being,  in  equity, 
the  substantial  equivalent  of  what^  ia  lav, 
are  called  perpetuities.     76. 

Restraints  upon  a  gift  may  be  wdawfoj 
without  invalidating  the  gift  itaell     76. 

Where  a  vested  estate,  for  a  lawful  pur- 
pose, is  distinctly  given,  and  there  are  an- 
nexed to  it  unlawful  conditions,  Umitatioa^ 
powers,  trusts  (including  trusts  for  aocunui- 
lationy,  or  other  restrainte,  relative  to  its  nac^ 
management,  or  disposal,  it  is  theae  re- 
straints, and  the  estates  limited  on  them, 
that  are  void,  and  not  the  principal  or  vested 
estate.    Ih. 

A  devise  to  an  officiating  priaat  and  his 
successors,  not  beinff  a  corporation  aote,  is 
against  the  policy  of  the  law,  and  vokU  ss 
tending  to  a  perpetuity.  M<iHrr  t.  Aaro^ 
21  O.  361. 

Where  a  testator,  after  providing  for  the 
payment  of  his  debts  and  of  certain  specific 
legacies,  gave  the  remainder  of  hia  estate  to 
his  trustees  and  executors,  in  trus^  deairing 
that  his  landed  property  should  not  be  aula, 
but  rented  to  good  advantage,  and  that  tbe 
said  trustees  should  apply  the  lasuea  and 
profits  of  all  his  property  to  the  estabfisk- 
ment  and  maintenance  of  a  free  achool  for 
the  education  of  orphans  and  the  children  of 
indigent  parents,  the  amount  of  all  his  eotate 
to  be  a  principal  sum,  and  to  remain  undi- 
minished forever,  and  the  issues  and  profit^ 
onlv,  to  be  appropriated  to  the  support  of 
said  school, — neld,  that  the  will  <ud  not 
create  a  perpetuity,  as  the  tmatees  had  tbe 
power  of  alienation,  although  a  purchaser 
with  notice  might  take,  subject  to  the  trust, 
and  that  the  principles  of  common  law  anl 
the  provisions  in  the  constitution  and  bill  of 
rights  relating  to  perpetuities  were  designe^l 
omy  to  prevent  the  entailing  of  estates  a»  i 
the  accumulation  of  individual  wealth,  and 
did  not  prohibit  the  ereation  of  a  permaneai 
fund  for  charitable  asep  QriMm  v.  (TruuhsiL 
9  D.  619. 
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In  mioh  aoaae,  as  the  tmsteet  take  the 
legal  astate,  and  the  trnet  is  certain,  and  not 
muawfnl,  a  bill  by  the  heir  to  declare  it  void 
will  be  dismissed,  becanse  no  tnut  results  to 
him.    i&. 

A  wiU  devised  f onrteen  lots  of  groond  in 
the  mtj  el  Washington,  in  tnist  "  for  a  site 
lor  the  erection  of  a  hospital  for  foundlings, 
to  be  bnilt  and  erected  by  any  association, 
■ooiety,  or  institution  that  may  hereafter  be 
iBOorporated  by  aot  of  Congress,  as  well  for 
smeh  noepital,  and  npon  such  incorporation, 
iip^m  fuither  trust  to  grant  and  convey  said 
trust  estate  to  the  institution  so  incorporated, 
whi<^  oonTeyance  shall  be  absolute  and  in 
fee;  provide^  nerertheless,  that  such  corpo- 
ration shall  be  approred  by  my  said  trustees, 
cr  the  survivors  of  them,  or  tiieir  successors 
in  the  trust;  and  if  not  so  approved,  then, 
npon  further  trusty  to  hold  the  said  lots  for 
the  same  purpose  until  a  corporation  shall 
be  so  created  oy  aot  of  Congress,  and  shall 
meet  the  approval  of  said  trustees,  eta,  to 
whom  full  diseretiain  is  given  in  this  behalf; 
and  upon  such  approval,  in  trust,  to  convey 
^s  aforesaid,**  etc.  Held,  that  the  devise  was 
not  void  under  the  rule  in  regard  to  perpe- 
tuities, which  has  no  application  in  caite  of  a 
trust  for  oharitable  purposes,  nor  void  on 
account  of  the  uncertainty  of  its  objects. 
OuU  V.  WoMtgtoH  BoapUai,  29  R.  606. 

n.   LmBFBITATION  AWD  EfTICT. 

•.  How  oonstroed,  generally.  — 
Where  a  testator  devised  an  estate  to  one 
upon  the  death  or  marriage  of  his,  the  tes- 
tator's, ehild,  or  upon  such  child's  attaining 
hie  majority,  npon  the  contingency  taking 
place,  the  devise  is  direct  to  the  devisee,  al- 
though the  will  vests  the  legal  estate  in  the 
executors  in  trust  to  receive  the  rents  and 
profits  for  the  child*s  benefit  until  it  shall 
attain  twenty-one,  or  marry.  McCarUe  v. 
Orphan  tie.  Soe.,  18  D.  516. 

if,  in  such  a  case,  there  is  a  subsequent 
direction  in  the  will  that  on  the  child's 
marrying  or  attaining  twenty-one,  the  ex- 
ecutors shall  sell  the  realty,  and  pay  one 
half  the  proceeds  to  such  child,  and  the 
otiier  half  to  the  residuary  devisee,  the  legal 
estate  will  remain  in  the  executors  until  the 
truitts  are  performed,  but  upon  the  death  of 
the  child  before  attaining  twenty-one,  the 
estate  vests  directly  in  the  residuary  devisee 
under  the  devise.     I  Ik 

A  devise  ol  till  the  estate  of  a  person  to 
his  wifsb  to  act  with  it  according  to  her  own 
discretion,  eonsistent  with  the  welfare  of  the 
ehildren  of  the  deceased,  and  in  event  of  her 
marriage  **  she  shall  then  claim  no  greater  a 
right  to  n^y  estate  than  one  of  the  least  of 
my  surviving  ehildren,"  vests  in  her  the  en- 
tire estate  during  her  widowhood  in  trust 
for  herself  aad  ohildren,  and  upon  her  mar- 
riage the  trust  ceases,  and  she  becomes  en* 
to  aa  equal  share  ol  the  estate,  in 


1186 
pp.  5-aftt. 

oommon  with  her  ehildren.    Walker  v.  Quiggt 
31  D.  462. 

10.  As  respects  the  devisee  intended. 
—  The  rule  fismo  ut  hares  viveniia  does  not 
apply  when  it  is  apparent  from  the  will  who 
were  intended  by  the  will  to  be  the  recipi- 
ents of  the  testator's  bounty.  Moriom  v. 
BarreU,  39  D.  676. 

Testator's  children  living  at  the  time  of 
his  death  become  his  devisees,  under  a  will 
devising  his  property  to  trustees  to  hold  un« 
til  his  youngest  child  should,  if  a  male,  at- 
tain the  affe  of  twenty-one  years,  or  if  a 
female,  eighteen  years;  and  providing  that 
npon  the  determination  of  the  trust  all  prop- 
erty should  be  divided  amongst  the  surviv- 
ing children  of  the  testator,  their  heirs  and 
sssiffUB,  as  tenants  in  common.  HtmmUad 
V.  Dkhaon,  71  D.  260. 

Children  living  at  death  of  testator  take 
vested  fee-simple  estate,  subject  to  the  trusty 
under  a  will  devising  the  land  to  tmsteef  tr 
hold  until  the  youngest  child  of  the  testator 
should  attain  majority,  and  then  to  divide 
it  among  the  surviving  ohildren  of  the  tee* 
tator,  their  heirs  and  assigns;  and  this  ee- 
tate  may  be  alienated,  if  descendible^  and 
may  be  taken  on  execution.     76. 

A  devise  to  "  A  and  family"  is  to  A  and 
his  wife  and  children.  UaU  v.  Stephentp  87 
R.  302. 

1 1.  Devise  to  two  or  mors.  —  Upon  a 
bequest  of  property  to  three  sons,  '*  if  they 
should  live  to  come  of  age,"  the  heir  at  law 
will  take  the  estate  as  trustee  during  the 
minority  of  the  devisees.  Jackiom  v.  Whme^ 
22  D.  663. 

A  devise  to  the  survivin|(  daughters  of  the 
testator,  and  if  either  *'die  without  issue," 
to  **  be  divided  between  the  surviving  ones," 
is  good,  the  latter  words  restriotu^  the 
meaning  of  the  devise  to  a  dying  without 
issue  then  living.  Lewk  v.  CkUbwfie,  26  D. 
270. 

Under  a  limitation  of  an  estste  to  different 
persons,  and  upon  the  death  of  either  with- 
out issue,  to  the  survivors,  an  interest  whioh 
haa  once  survived  vests  absolutely  and 
passes  subsequentlv  by  the  laws  of  descent, 
and  not  by  the  will.     lb. 

Where  a  devise  gives  a  tract  of  land  to  be 
divided  between  two  persons,  and  specifies 
the  part  which  one  shall  have,  the  parties 
will  l>e  treated  as  tenants  in  common.  Sim' 
mons  V.  Hendricks,  66  D.  439. 

In  case  of  a  devise  to  husband  and  wife 
with  others,  the  husband  and  wife  tske  as 
one  person.     HcUl  v.  Sttphens,  27  R.  302. 

19.  Devise  to  a  class.  —  Under  a  devise 
to  a  person  certain,  and  a  class  of  uncertain 
persons  to  be  ascertained  at  a  future  time, 
one  half  the  estate  vests  at  once  in  the  per- 
son, and  the  other  half  will  vest  in  the  class 
collectively  when  ascertained.  Ook  ▼. 
O^yon,  26  D.  20a. 

A  devise  to  ohildren  or  grendohildrei^ 
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generally,  not  limited  to  any  particalar 
period,  includes  those  children  only  who  are 
living  at  the  death  of  the  testator.  Thomp- 
son V.  Oat-wood,  31  D.  602.  S.  P.,  Looeherman 
V.  MeBlakr,  46  D.  664;  Womack  ▼.  SjnUh,  54 
D.  61. 

A  deviM  to  one  for  life,  and  then  to  hit 
children,  will  include  all  hia  children  up  to 
the  time  of  hia  decease,  whether  born  after 
the  decease  of  the  testator  or  not;  and 
whenever  the  distribution  among  children 
is  postDoned  to  any  particular  period  by  a 
will,  all  the  ehildren  will  be  included  who 
are  in  existence  when  inch  period  arrives. 
Thompson  v.  Oarwood,  31  D.  602. 

A  devise  to  executors  to  hold  in  trust,  to 
permit  R.  K.  F.  to  receive  the  rents  and 
profits  for  life,  and  at  and  from  his  decease 
to  convey  to  his  children,  their  heirs  or  as- 
signs, makes  it  obligatory  on  the  trustees  to 
convey  to  such  children  as  R.  K.  F.  may 
ha^e  at  the  time  of  his  decease.  Hence  he 
is  not  entitled  to  a  conveyance  of  the  legal 
estate  on  the  ground  that  the  only  children 
which  he  had  at  the  date  of  the  will  and  of 
the  death  of  the  testatrix  have  since  de- 
ceased, leaving  him  their  sole  heir.    76. 

Under  a  devise,  one  third  to  children  of 
testator's  brother  A,  in  equal  shares,  and 
one  third  to  the  children  of  his  brother  B, 
the  ehildren  of  each  class  take  the  share  be- 
longing to  their  class  as  tenants  in  common. 
Dooming  v.  ManhaO,  80  D.  290. 

Under  a  devise  to  a  class  of  persons,  where, 
by  reason  of  legal  incapacity  of  the  others, 
but  one  person  of  the  class  can  take,  he  takes 
all  the  estate  which  the  devise,  by  its  terms, 
gives  to  the  whole  class.     lb. 

Where,  by  reason  of  alienage,  none  can 
take,  the  estate  descends  to  the  heirs  of  the 
testator,  and  not  to  the  residuary  devisees. 
ih. 

18.  SurvlTorship  among  devisees.  — 
Where,  in  a  limitation  to  the  survivors  of  a 
class  of  devisees  or  legatees,  any  of  the  dass 
are  tii  esse  at  the  death  of  the  testator  so  as 
to  be  capable  of  taking  a  vested  interest,  the 
survivorship  is  usually  construed  with  refer- 
ence to  that  time,  so  as  to  give  the  represent- 
atives of  such  of  the  class  as  die  after  the 
testator  the  right  to  a  share  of  the  devise  or 
bequest  to  the  class.  MowaU  t.  Carow,  32 
D.641. 

In  cases  of  joint  tenancy,  where  a  devise 
fails  as  to  one  of  the  devisees  from  its  being 
originally  void,  or  is  subsequently  revoked 
by  reason  of  the  decease  oi  the  devisee  in 
the  testator's  lifetime,  the  other  or  others 
will  take  the  whole.  Teffair  v.  Bowe,  55  D. 
637;  BaU  ▼.  Deos,  49  D.  651. 

In  cases  of  tenants  in  common,  where  a  de- 
vise fails  or  is  revoked  as  to  any  one  or  more 
of  them,  snch  share  or  shares  will  descend  to 
the  heir  at  law.     Telfair  v.  Hotoe,  56  D.  637. 

In  case  of  a  devise  to  husband  and  wife, 
the  devisees  at  common  law  are  joint  tenants, 


the  survivor  taking  the  whole  estate;  and  tks 
rule  is  the  same  under  a  statnte  aholishir^ 
joint  tenancy.  HcM  t.  Siephent^  27  K.  30SL 
In  case  of  a  devise  to  husband  and  wif% 
or  to  them  with  others,  the  huaband's  in- 
terest may  be  sold  on  execution,  subject  to 
the  contingent  survivorship  of  the  wifsL  Ik 
Where  a  gift  is  to  take  effect  in  possession 
immediately  u^n  the  death  of  the  testator, 
words  of  survivorship  refer  to  that  tine. 
Branson  v.  HUl,  1  R.  40. 

Where  the  ^ft  is  not  immediate,  there 
being  a  prior  life  carried  out,  but  words  of 
perpetuity  qualify  those  of  survivorship,  the 
survivor  will  not  take  the  whole  gift  to  the 
exclusion  of  the  heirs  or  repreeentatives  el 
of  his  co-legatee.     /(. 

A  testator  devised  all  the  rest  and  residas 
of  his  estate  to  his  brother  and  sister,  "to 
them  and  their  heirs  forever,  all  the  chfldrea 
of  his  said  brother  and  sister  to  have  aa 
equal  share  in  everything  he  left;  and  if  his 
brother  died  without  children,  the  children 
of  his  sister  should  enjoy  the  whole  equally." 
Held,  that  the  brother  and  sister  took  as 
tenants  in  common,  and  not  as  joint  tenants. 
WestcoU  V.  Ccuiy,  9  D.  306. 

Under  a  devise  to  A  for  life^  and  at  and 
from  his  decease  to  his  children  and  their 
heirs  and  assiffns,  the  distribution  is  not  to 
take  place  till  his  death,  and  must  be  to  sneh 
children  as  survive  him.  Thompson  t.  Oar^ 
wood,  31  D.  602. 

14.  Taking  per  stirpes  or  per  capita. 
—  1.  Per  capiUL  —  Under  a  devise  to  the 
children  of  A  and  B»  or  to  A  and  the  childres 
of  B,  they  take  per  capita,  Ools  ▼.  CVeyon, 
26  D.  208. 

A  devise  and  legacy  to  *'  hetra  "  of  difiPeient 
persons  must  be  divided  among  the  persons 
answering  the  class  description  per  capita, 
not  per  stirpes,  where  the  word  "hein*is 
nsea  in  the  will  as  one  of  deaeripticMi  and 
purchase.     Ward  t.  Stow,  27  D.  23& 

The  division  of  property  devised  to  kin  el 
different  degrees  of  relationship  is  te  be  |Mr 
capita,  not  per  stirpest  where  the  deviaees  srs 
individually  named;  and  it  is  enough  to  pet 
the  rule  into  operation  that,  though  in  the 
devise  there  is  no  mention  of  the  names  of 
tiie  devisees,  there  is  hi  it  a  specific  ref erenes 
to  another  part  of  the  will  in  which  such 
names  are  set  out.  Kean  v.  Hqfecker,  29  D. 
336. 

The  words  "equally  to  be  divided,"*  in  a  de- 
vise to  kindred,  will  cause  the  division  to  be 
per  capita,  though  it  is  to  kindred  in  different 
decrees  of  relationship.     /6. 

Devisees  take  per  cajMta,  under  a  residttSTy 
devise  to  the  testatrix's  conains  and  the 
children  of  her  mother's  eonsina,  to  be 
equally  divided  among  them,  nnleas  some* 
thing  in  the  will  indicates  a  different  inten- 
tion on  the  part  of  the  testatrix;  and  so. 
under  such  a  devise  "  unto  my  coosins  aad 
I  to  the  children  of  .i^y  smUmt's 
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be  equally  divided  between  them."    Fanner 
▼.   «Ctm^i/;  88  D.  219. 

Under  a  provision  in  a  will  for  diitribution 
to  the  testator*!  "heirs  at  law,  share  and 
■hare  alike/'  the  distribution  must  be  per 
etijHta,  and  not  per  $tirpe».  Allen  v.  Allen, 
36  R.  716. 

2.  Per  aUrpea.  —  Constmction  of  a  devise 
"nnto  my  daughters,  to  be  equally  divided 
between  them,  share  and  share  alike,  and  to 
be  to  them  for  and  during  their  natural  life, 
and  after  their  death  then  to  be  to  their  and 
each  of  their  children,  and  to  be  divided 
between  them,  share  and  share  alike,"  must 
be  such  as  to  ffive  each  dauehter  a  life  estate, 
with  remainder  to  their  children  as  tenants 
in  common,  the  children  taking  per  stirpes, 
not  per  capUa.  Boo^  v.  JIftx,  31  D.  285.  S.P., 
BvA*s  Appeal,  91  D.  156;  Raymond  ▼.  hUl- 
house,  29  R.  688. 

A  residuary  clause,  which  directs  that  the 
remainder  of  the  property  shall  be  equally 
•divided  among  the  testator's  heirs,  will  be 
construed  by  resorting  to  the  statute  of  dis* 
tribution,  by  which  the  children  and  grand- 
children  would  take  per  stirpes,  and  not  per 
4xmiia,  BaskhCs  Appeal,  45  D.  641;  Kelley  v. 
VuMS,  54  R.  235. 

Persons  taking  ae  "heirs  of  the  body," 
under  a  bequest,  take  jper  stirpes,  unless  the 
instrument  under  which  thev  take  points 
cat  a  different  mode  of  distrioation.  Tern" 
pleton  V.  Walker,  55  D.  646. 

In  oonstming  wills,  the  general  rule  is, 
that  persons  described  as  a  class  take  as  if 
eaoh  individual  composing  the  class  had 
been  called  by  his  proper  name,  and  that 
each  takes  a  share  with  other  persons  named, 
among  whom  the  division  is  to  be  made. 
There  is  an  exception  to  this  mle,  that  if 
there  be  anything  in  the  will  indicating  that 
the  testator  intended  that  the  persons  de- 
■oribed  in  the  class  shall  take  as  a  unit,  then 
the  division  shall  be  per  stirpes,  and  not  per 
capita.     Roper  v.  Rcper,  75  D.  427. 

Per  capita  construction  is  not  to  be  forced 
upon  a  devise  because  the  devisees,  had  they 
taken  nnder  the  statute,  would  have  taken 
per  stirpes.     Risk's  Appeal,  91  D.  156. 

15.  Bescription  of  subject-matter 
daviaed.  —  1.  General  principles.  —  Describ- 
ing a  tract  of  land  in  a  devise  as  containing 
a  specific  number  of  acres  is  the  same  as  the 
description  of  a  tract  containing  so  many 
acree,  more  or  less.  Williams  v.  Lane,  6  D. 
561. 

A  devise,  to  a  daughter,  of  slaves  "  put  in 
her  possession  "  by  the  testator,  does  not  in- 
clude a  slave  hired  to  the  husband  of  such 
daughter.  Breekenridge  v.  Duncan,  12  D. 
359. 

A  devise  of  "all  my  lauded  estate,"  fol- 
lowed by  a  description  of  several  tracts  of 
land,  will  not  pass  a  lot  not  described. 
Myers  v.  Myers,  16  D.  648. 

A  deviee  of  a  "beach  for  drift-wood  and 
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timber,"  the  testator  being  the  owner  of  the 
upland  adjoining  the  beach,  is  limited  by 
that  line  of  shore,  inward  from  the  sea,  to 
which  sea-weed  and  drift-wood  are  usually 
carried  in  ordinary  seasons,  by  the  highest 
winter  floods,  and  which  is  usually  marked 
on  the  land  by  the  line  of  such  sea-drift;  but 
it  will  not  include  lands  occasionally  covered 
by  sea-water  by  extraordinary  inundations. 
Broken  v.  Laheman,  28  D.  314. 

A  devise  of  his  plantation  may  include  two 
separate*  tracts  of  the  testator,  half  a  mile 
distant  from  each  other,  but  which  were 
usually  cultivated  together  as  one  farm. 
Bradshaw  v.  Ellis,  32  D.  686. 

A  devise  of  not  profits  of  land  is  a  devise 
of  land  itself  for  such  time  as  the  profits  are 
devised.     Earl  v.  Rowe,  58  D.  714. 

A  devise  of  one  third  of  the  net  profits  of 
land  is  a  devise  of  one  third  of  the  land,  and 
does  not  authorize  the  inference  that  the 
devisee  was  to  receive  the  profits  from  the 
other  devisees  of  the  land,  and  not  from  the 
estate.     lb. 

Where  a  will  describes  a  tract  of  land  de- 
vised as  the  southeast  quarter  of  a  section 
containing  forty  acres,  more  or  less,  the 
description  of  the  quantity  does  not  control 
the  description  of  the  land,  and  the  court 
will  not  consider  the  fact  that  the  testator 
did  not  own  the  land  described,  but  did  own 
the  southeast  quarter  of  the  northeast  quar- 
ter of  that  section,  at  the  time  of  making 
the  will  and  of  his  death.  Bishop  v.  Mor- 
gan, 25  R.  327. 

2.  Illustrations. — A  testator  owned  only  160 
acres  of  land,  one  half  in  section  27,  the  other 
being  the  east  half  of  the  northeast  quarter  of 
section  28.  He  devised  the  former  half  by  a 
correct  description,  but  in  devising  the  other, 
the  word  "  south  "  was  used  by  mistake  for 
"north."  Held,  that  the  erroneous  part 
should  be  rejected,  and  the  devise  would 
take  effect.  Merrick  v.  Merrick,  41  R.  493. 

A  devise  of  "sixty  acres  se.  25,  toon  7, 
and  forty  acres,  se.  24,  toon  6,  Jasper 
county,"  refers  to  sections  and  towns,  and 
parol  evidence  is  competent  to  show  the 
township  and  range  of  the  lands.  Chambers 
V.   Watson,  46  R.  70. 

A  testator  gave  and  bequeathed  to  his 
wife  "  all  my  worldly  goods,  consisting  of 
household  furniture,  clothing,  beds  and  bed- 
ding, money  and  cattle;  also,  whatever 
debts  may  be  due  me,  likewise  my  house 

and  lot to  be  by  her  enjoyed 

during  her  life,  and  at  her  death  to  belong 
to  the  child  with  which  she  is  now  pregnant, 
if  it  should  survive  her,  if  not,  then  the  said 
house  and  lot  to  be  vested  absolutely  in  her." 
The  testator,  when  he  made  the  will,  and  at 
his  death,  owned  other  real  estate,  but  it 
was  not  specifically  mentioned  or  otherwise 
referred  to.  Held,  that  it  did  not  pass. 
Farish  v.  Cook,  47  R.  107. 

A  testatrix  devised  a  "house  and  lot  la 
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Paioka,  Illinoia,"  daMrlbing  U  at  "  th«  north 
two-ihirda  part  of  lot  Na  19  in  block  10." 
At  the  time  of  executing  the  will  she  owned 
that  part  lot  and  lot  12  in  the  same  block, 
but  at  tiie  time  of  her  death  she  owned  only 
lot  12.  In  the  absence  of  evidence  that  she 
owned  a  house  on  lot  19  at  the  time  of  the 
execution,  —  heldf  that  the  description  would 
^ot  justify  a  recovery  of  lot  12.  Bowen  v. 
\Aam,  55  R.  398. 

A  will  contained  this  provision:  "As  to 
my  real  estate  I  dispose  of  it  as  follows:  I 
own  the  east  half  of  the  northwest  quarter, 
eto.,  and  I  hereby  give  and  bequeath  the 
same  to  my  son,"  eto.  The  testator  did  not 
own  the  east  half  of  the  northwest  quarter, 
but  did  own  the  west  half.  HM^  that  the 
will  should  be  made  to  operate  upon  the  land 
intended.     Pocock  v.  Bedinger,  58  R.  71. 

16.  What  will  pass  as  an  incident. 
—By  a  devise  of  a  tract  of  land  in  fee>simple, 
together  with  all  the  crops  thereon,  whether 
gathered  or  growing  at  the  time  of  the  testa- 
tor's death,  not  only  the  crops  of  the  year  in 
which  the  testator  died,  but  those  of  the 
preceding  year  remaining  on  the  land,  and 
those  brought  there  from  other  plantations, 
will  pass.     Camagy  t.  Woodcock^  5  D.  470. 

17.  When  after-acquired  property 
will  pass.  —  A  devise  of  land  generally  in 
a  will  will  not  include  land  subsequently 
acquired  by  purchase.  Johnston  ▼.  Hunlff, 
I  D.  590. 

Lands  acquired  after  the  execution  of  a 
Mrill  do  not  pass  b^  a  devise  in  the  residuary 
danse  of  that  will,  ^rtien  t.  Broffaw^  38 
D.  519.  Even  though  the  testator  declares 
ji  a  codicil  his  intention  to  pass  by  his  will 
ftll  the  real  estate  he  may  thereaiter  pnr- 
shase.  Oirard  v.  PhUaddiphia,  26  D.  145. 
Contra,  WywM  ▼.  Yfynne,  57  D.  139. 

A  testator  may  devise  after-acquired  lands 
snder  the  Virginia  statute  of  1785,  but  not 
nnless  an  intent  to  do  so  appears  from  the 
language  of  his  will  {Alien  t.  Harrison,  3 
Call,  2»9).    Baines  v.  Barker,  67  D.  762. 

After-acquired  lands  are  not  within  clause 
*' with  every  article  of  property  belonging  to 
me,  excepting  the  wearing  apparel,"  annexed 
to  a  direction  in  a  will,  under  that  statute, 
to  sell  certain  specific  tracts  of  land  and 
■hares  of  stock,  "with  all  my  household  and 
kitchen  furniture,  all  my  stocks  of  all  kinds, 
plantation  tools  and  implements."    lb. 

Af ter-aoquired  lands  do  not  ^ass  by  words 
''balance  of  my  estate,"  in  a  will  under  that 
statute.    lb. 

A  devise,  ''I  give  to  my  much-beloved 
wife,  Micha  Wynne,  all  the  balance  of  my 
property,  both  res!  and  personal,  to  have 
and  to  hold  to  her  own  benefit,  to  the  ex- 
clusion of  all  others."  Held,  that  all  the 
real  property  owned  by  the  tentator  at  his 
death,  whether  acquired  prior  or  subse- 
quently to  the  date  of  the  will,  passed  to  his 
wife.     Wynne  t.  W$fnne,  58  D.  66. 


18.  What  worda  will 

1.  in  general  —  A  devise  by  which  a  tsst^ 
tor  devises  to  his  wife  certain  real  property, 
describing  it,  together  with  certain  penossl 
property,  and  ateo,  "  with  whatsoever  is  not 
named  that  I  have  any  right  or  daira  ti\ 
either  in  law  or  equity,**  vests  in  her  pcI 
only  a  life  estate,  but  the  reversion  in  fee  to 
said  real  property.  Harper  v.  Blean,  27  D. 
367. 

A  devise,  by  the  owner  of  a  farm,  of  tb« 
southerly  portion  of  it  to  one  daughter,  anii 
the  remainder  to  another,  and  to  her  bein 
and  assigns,  "  with  a  privilege  of  digging  tea 
barrels  of  clams  yearly  at  the  southerly  end* 
thereof,  vests  in  the  latter  an  estate  of  in- 
heritance in  the  privilege  devised  to  her  as 
well  as  in  the  land.  Laieman  ▼.  BwUtr,  28 
D.  311. 

Children  take  no  estate  onder  a  wiO, 
where  a  testator  bequeaths  lands  and  neooes 
to  his  married  daughter,  "and  her  heirs 
forever,"  with  a  desire  that  the  negroes  work 
on  the  land  he  has  left  her  "  tat  tae  support 
of  her  and  her  children,"  bnt  the  gift  is  ia 
the  daughter  exclusively.  Barnes  t.  Bimma, 
49  D.  435. 

A  devise  for  life  is  not  enlarged  to  a  fes 
by  a  subsequent  implied  power  to  selL  Bekh 
ders  T.  Koppehnann,  30  E.  802. 

2.  JOeviee/or  life,  taih  power  qftqipomimeid. 
—  A  devise  with  power  to  eonTey  in  fee 
carries  a  fee,  but  a  deviae  with  powsr  to 
devise  in  fee  carries  only  a  li£s  estate.  Dot 
V.  Howland,  18  D.  445. 

A  limitation  to  heirs  en  hilars  to  appoist 
enlarges  a  life  estate  to  a  fee^  JMton  v. 
Ball,  100  D.  586;  Jaekson  w.  Ddone^  7  B. 
404;  Smith  v.  Starr,  81  D.  498. 

A  restriction  inconsistent  with  a  genecal 
power  of  disposal  is  inoperatiTai  Bnatk  v. 
Starr,  31  D.  498.    • 

When  a  life  estate  only  is  given,  followed 
by  a  general  power  of  appointment^  and  on 
failure  to  appoint,  to  ehudren,  or  to  spscisl 
heirs,  the  power  to  appoint  will  not  enlarge 
the  estate  of  the  eestm  que  tntei  to  a  iss^  and 
on  failure  to  appoint^  the  children,  ct  spscisl 
donees  in  remainder,  take  by  pnrchaso^  sad 
not  by  way  of  limitation  ss  heirs  of  the  cettm 
que  trust.     Dobson  v.  BaU,  100  D.  586. 

But  if  there  is  no  previous  deviae  of  a  life 
estate,  but  a  simple  power  of  disposition  ii 
given,  then  the  devisee  takes  an  abadote 
estate.  And  this  rale  ^pli**  to  both  reel 
and  personal  estate,  iniocy  v.  Bamett,  41 
D.  112. 

A  testator  devised  the  whole  of  his  estsk 
to  his  wife  during  her  life,  and  afterward  to 
be  equally  divided  between  whomerer  hit 
wife  should  think  proper  to  make  her  heir  or 
heirs  and  the  testator's  brother.  The  wifs 
died  without  making  any  appointraest 
Held,  that  die  took  a  fee-simple  in  ue  moiety, 
which  descended  after  her  death  to  her  kss 
at  law.    Bksrmer  ▼•  SkermsTp  I  D.  40Ql 
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8.   VM  BmUaihnB  Mwr.  —  When  tiien  is 

m  deriae  to  one  in  ezprew  terms  for  life,  snd 

th«n  a  dsriss  orer  without  words  to  indicate 

ita  extent,  the  latter  devise  oarries  a  fee. 

White  T.  Crenikaw,  60  R.  370. 

A  clanse  in  a  will  which  recites,  "  I  also 
bequeath  to  my  daughter,  Sukey  Mills,  my 
negro  girl  Cynthia,  to  be  enjoyed  by  her 
during  her  lifetime,  and  then  to  descend  to 
Iter  lawful  heirs,  together  with  Cynthia  s 
increase,"  conveys  an  absolute  estate  in  the 
ohattel    Moulding  r.  ScoU,  56  D.  298. 

A  testator  devised  a  residuum  of  real  es- 
tate to  his  wife,  continuing,  "But  on  her 
decease  the  remainder  thereof  I  give  and 
devise  to  my  children,"  eto.  Held,  that  the 
^fe  took  a  fee,  and  the  remainder  was  void. 
MUeheU  v.  Maree,  62  R.  781. 

F.  died  in  1791,  leaving  a  will  devising 
lands  to  his  wife  for  life,  with  remainder  to 
bis  son  D.,  his  heirs  and  assigns  forever.  He 
devised  other  lands  to  his  son  H.  The  will 
■ubsequently  provided  if  either  of  his  sons 
•hould  die  "seised  of  the  estate  hereinbefore 
bequeathed,"  or  any  part  thereof,  without 
lawful  issusb  that  "then  the  estate  of  him  so 
dyinff  seised  hereby  bequeathed  shall  de- 
■cend  to  the  other. "  The  widow  having  died, 
D.  took  possession  and  died  intestate,  with- 
out issue  and  iA  possession.  Held,  that  at 
oommon  law  D.  had  an  absolute  power  of 
disposition,  the  limitation  over  was  void,  and 
D.  took  absolute  title.  Van  Home  t.  Cotim- 
M;  63  R.  166. 

4.  IlkutnUioM.  —  The  following  devisee  were 
held  to  vaee  a  fee  to  thejlrei  taker:  A  devise  of 
"my  plantetion":  Pepton  ▼.  Smith,  17  D. 
768. 

A  devise  of  "all  my  real  and  personal  es- 
tate": Ootifre^  V.  Humphrey,  29  D.  621;  BeU 
▼.  Seanvmon,  41  D.  706. 

A  devise  of  land  to  aUi^xecntor  in  person, 
with  an  additional  direction  that  it  be  sold 
by  him.     Ware  v.  Murph,  33  D.  97. 

A  devise  to  one  "  in  fee-simple  for  life  ": 
MeAlUiter  v.  Tate,  73  D.  119. 

A  devise  of  the  interest  of  a  fund,  there 
being  no  trustees  interposed,  and  no  invest- 
ment directed.    Silknitter'sAppeal,S^D,494u 

Devise  by  testator  of  all  his  property  to 
bis  wife,  '*only  requesting  her,  at  the  close 
of  her  life,  to  make  such  disposition  of  the 
same  among  my  children  and  grandchildren 
am  shall  seem  to  her  good."  Fooee  v.  WhU- 
more,  37  R.  572. 

A  devise  "  to  my  daughter  Nancy  all  my 
real  and  personal  estate  of  every  description, 
and  all  the  money  due  to  me,  to  use  and  dis- 
pose of  ss  she  may  think  proper,  during  her 
natural  life^  provided  she  maintains  and 
■upports  her  mother  decently  during  her 
life, '  there  being  no  remainder  over  or  re- 
•iduary  clause.     Oanedy  v.  Jones,  45  R.  777. 

A  testator  devised  the  use  and  improve- 
nient  of  all  his  real  estate  to  his  wife  until 
bis  soo  should  arrive  at  the  age  of  twenty- 


one  Toars,  she  bringing  him  up,  and  then  de- 
vised to  his  son  the  whole  of  ms  real  estate^ 
except  the  use  and  improvement  as  aforesaid. 
Held,  that  a  fee  vested  in  the  son,  subject 
to  a  personal  trust  or  oonfidence  in  the 
mother,  immediately  on  the  death  of  the  tes> 
tator.  Bverts  v.  Cfdttendon,  2  D.  97.  Com- 
pare Casaell  v.  Cooke,  11  D.  610. 

A  testator  directed  that  his  executors 
should  petition  the  legislature  to  emancipate 
his  slaves;  that  in  case  the/  should  not  be 
able  to  carry  out  this  provision  of  the  will, 
he  then  devised  part  of  the  slaves  to  a  cer- 
tain legatee,  and  the  rest  of  them,  and  "  sll 
his  other  property,"  to  certain  relations. 
Held,  an  absolute  disposition  of  the  residuum^ 
and  not  a  devise  upon  a  contingency,  ifofs 
V.  CarrinaUm^  2  D.  580. 

A  residuary  devise  of  "  all  his  other  prop- 
erty" comprehended  lands  as  well  as  per- 
sonalty, for  the  mention  of  slaves  did  not 
restrict  the  beouest,  and  the  words  "sll  his 
other  property    carried  a  fee  in  the  lands.  /&. 

A  testator  provided  as  follows:  "  It  is  my 
will  and  desire,  and  I  herebv  devise  and  be- 
queath all  my  property,  real,  personal,  and 
mixed,  to  mv  dear  wife,  B.  A.,  and  her  heirs 
and  Msigus  forever,  and  it  is  my  requeat  and 
desire  that  my  said  wife,  R  A.,  should,  by 
last  will  and  testament,  devise  and  bequeath 
sll  of  said  property  at  her  death  remaining 
in  her  possession  to  my  friend  R  W.  and 
to  K  W.,  their  heirs  and  assigns  forever, 
share  and  share  alike.  Held,  that  this  did 
not  create  any  trust,  but  that  E.  A.'s  estate 
was  absolute.  WilUame  v.  Worthington,  33 
R.  2S6. 

19.  KeoeMdty  of  words  of  inberl- 
tanoo  or  perpetuity.  —  Words  of  inherit 
tance  or  of  perpetuity  are  not  essential  in  a 
devise  to  pass  the  fee.  Jerddns  v.  Clement^ 
14  D.  698;  Peyton  v.  Smifh.  17  D.  758. 

A  fee  passes  without  words  of  inheritance 
in  a  devise,  if  the  testator,  not  having  per- 
fected his  title,  evinces  an  intention  that  the 
devisee  shall  take  the  same  in  his  own  name 
from  the  government.  Idndeay  v.  McCor- 
mack,  12  D.  387. 

The  word  "  heirs  "  is  necessary  to  create  an 
estate  in  fee-simple.  Adame  v.  Bote,  82  D* 
237. 

20.  Charge  upon  devisee,  when  im- 
plies devise  in  fse.  —  A  devise  is  to  be 
intended  for  the  benefit  of  the  devisee. 
Therefore,  if  land  be  devised,  with  directioDS 
that  the  devisee  shall  pay  a  gross  sum  out  of 
it,  the  devisee  takes  an  estate  in  fee,  with- 
out any  other  words,  though  the  sum  to  be 
paid  may  not  amount  to  a  year's  rent.  Jack' 
eon  V.  Merrill,  5  D.  213;  Lindeay  v.  McCor^ 
mack,  12  D.  387;  BeU  v.  Scammon,  41  D.  706; 
Heatd  v.  Horton,  43  D.  659. 

Where,  in  a  devise,  the  payment  of  the 
testator's  debts  is  charged  upon  the  estate^ 
and  there  are  no  woroM  of  limitation,  the 
devisee  takes  only  an  estate  for  life;  bat 
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where  the  charge  is  on  the  person  of  the 
devisee,  in  respect  of  the  estate  in  his  hands, 
he  takes  a  fee.  Accordingly,  where  a  father 
derised  certain  real  estate  to  his  two  sons, 
to  be  equally  divided  between  them,  and 
added,  "the  debts  to  be  paid  out  of  my 
estate  that  I  shall  die  seised  of,"  —  held  that 
the  soDJi  took  an  estate  for  life  only.  Jitck- 
mm  V.  BuU,  6  D.  321. 

21.  What  worda  will  create  an 
eetate-iaU.  — ^A  devise  to  one  and  his  heirs, 
urith  a  remainder  limited  over  if  the  devisee 
dies  without  issne  or  heirs  of  the  body,  is  a 
fee  tail.  Boach  v.  Martin,  27  D.  746.  Con- 
tra, Hia  V.  HiO,  16  R.  645.  And  oompare 
Price  V.  Taylor,  70  D.  105. 

A  devise  to  one  and  her  heirs  forever, 
*'  except  she  should  die  without  an  heir  bom 
of  her  own  body,"  then  to  B^  creates  an 
estate-tail  with  a  remainder  over.  Roach  t. 
MnrUn,  27  D.  746. 

Personal  property  bequeathed  to  one  and 
the  heirs  of  his  oody  passes  to  the  person  ab- 
solutely; otherwise  in  the  case  of  realty.   lb, 

A  grant  of  real  property  to  a  married  wo- 
man for  life,  and  thereafter  to  the  heirs  of  her 
body,  and  to  them  and  their  heirs  and  as- 
signs forever,  creates  in  her  an  estate-tail 
descendible  to  her  eldest  son.  Bileman  t. 
Bowiaugh,  63  D.  474. 

An  estate-tail,  and  not  an  estate  for  life, 
passes  by  a  devise  of  land  to  be  equally 
divided  among  three  persons,  with  a  subse- 

SLent  provision  that  in  esse  one  of  them 
all  die  without  lawful  issue,  the  propertv 
fiven  to  him  shall  descend  to  the  testator  s 
sirs  in  fee.     Hayward  v.  Howe,  71  D.  784. 
Clompare  Haisiey  v.  Northampton,  5  D.  66. 

A  limitation  in  a  will  to  one  for  life,  with 
a  power  of  appointment  in  favor  of  the  issne 
of  his  body,  and  in  default  of  such  appoint- 
ment, to  such  issue,  and  if  he  die  leaving  no 
issue  of  his  body,  then  over,  creates  an  estate- 
tail  in  the  first  taker.  Eay  w.  ScaU$,  78  D. 
399. 

A  devise  by  testator  of  one  third  of  his 
estate  to  each  of  his  three  children  tor  life, 
with  power  of  appointment  in  favor  of  the 
issue  of  his  or  her  body,  in  default  thereof 
to  said  issne,  and  in  default  of  any  issue  to 
the  heirs  of  the  testator,  directing  the  same 
to  be  held  in  trust  by  his  executors,  who 
were  directed  to  sell  and  invest  the  property 
in  real  estate,  and  allow  the  children,  from 
the  income  therefrom,  such  money  for  their 
support  and  education  as  they  may  think 
proper,  and  also,  on  their  attaining  the  age 
of  twenty-five,  to  pay  them,  respectively, 
during  their  natursl  fives,  in  quarterly  in- 
stalhiients,  the  income  of  the  said  real  estate 
for  their  respective  benefit,  would,  on  the 
children's  attaining  respectively  the  age  of 
twenty-five,  create  a  complete  estate-tail  in 
each,  clear  of  the  trusty  which,  by  the  Penn- 
sylvania act  of  1855,  would  be  converted 
into  an  estate  in  fee-simple.    Ik 


When  lands  are  devised  to  a  penon  and 
his  children,  and  he  has  no  child  at  the  tins 
of  the  devise,  the  parent  takes  an  eetate-taiL 
Couraey  v.  Davia,  84  D.  519. 

The  introductory  clause  of  a  will  ohuoI 
enlarge  a  devisee's  estate  when  froim  other 
parts  of  the  will  there  is  a  clear  intention  to 
give  him  an  estate-taiL  Bm-hart  ▼.  Bmtker, 
4  D.  457. 

22.  The  rule  in  Shelley'a  case*  is  cos 
of  property  and  public  policy,  and  not  cf 
intention  or  oonstruction.  Polk  ▼.  /Wit,  30 
D.  400.  It  is  equally  ai  ipl  icable  to  liraitatioos 
in  wills  ss  in  deeds.    Lyle  v  Diggea^  14  D.  S81. 

The  rule  prevails  in  Ohio.  JicFeeiy  v. 
Moore,  24  D.  314.  And  in  Marvlaad.  Wmre 
V.  Biehardton,  66  D.  762.  And  ia  Pennsyl- 
vania. HUeman  t.  AonsfaiM*,  53  D.  474. 
And  in  Tennessee.    Polk  v.  FarU,  ao  D.  400. 

The  rule  in  Skellev's  cue  ooaatraee  weeds 
"  heirs  "  or  *'  heirs  of  body  "  mm  words  of  lisft* 
itation,  and  not  of  purchase;  and  these  tsnes 
are  regarded  as  conclusive  evidenee  of  tlM 
testator's  or  grantor's  intent  to  vse  thesi  in 
their  lesal  sense  and  to  give  them  their  Icgpl 
effect^  although  a  reel  intention  to  the  coa- 
trary  may  be  defeated.  In  sJl  sa^  essn^ 
the  estate  becomes  immediately  exeeated  is 
the  ancestor,  who  becomes  seised  of  an  es- 
tate of  inheritance.  Wart  t.  Riehardmrn,  61 
D.  762.  a  P.,  HUeman  v.  BimAmgk,  63  Xk 
474. 

Estates  will  not  eoalesoe  in  ancestor  aadsr 
the  rule  if  the  estate  limited  to  the  sneestor 
is  an  equitable  or  tmst  estats;  and  the  r^ 
suit  would  be  the  same  if  the  estate  for  Ufo 
was  a  legal  estate,  and  that  ^t^ti^  to  the 
heirs  an  equitable  estate.  Wart  v.  JKelorri- 
«m,  66  D.  762. 

The  rule  in  Shelley's  ease  which,  by  ten* 
in^  a  limitation  for  lifsb  with  remainder  Is 
heirs  of  the  body,  [ato  ea  estste-tsil,  b  ths 
handmaid  of  the  statute  for  barring  entails; 
and  where  the  Umitatioa  is  to  heirs  gsasr* 
ally,  it  outs  off  what  wonld  otherwise  be  a 
contingent  remainder,  destmotible  only  by  a 
common  reoovery.  MUeman  ▼.  Bomkmgk,  63 
D.474. 

Words  of  Umitatioa  la  a  will,  ased  ia  aa 
improper  senss^  may  be  explained  by  the 
context  so  as  to  exclude  the  deviss  from  ths 
mle,  which  operates  upon  the  intentjoa  whsa 
ascertained;  but  where  the  iatentien  hss 
been  ascertained  by  the  applioatlQa  of  the 
ordinary  rules  of  constmotion,  sad  is  foead 
to  be  within  the  mle,  the  rale  sppUee  with* 
out  exception.    lb. 

The  omission  of  Umitatioa  over  ia  dsisalt 
of  issue,  which  was  made  in  Shelley's  cess^ 
is  immaterial  as  affscting  the  appUeatiea  si 
the  rule.    lb. 

Superadded   words  of   Umitstioa    which 
import  same  course  of  descent  srs 
tive  even  in  a  wilL    Ibk 

*  For  the  application  el  ths  rele  ia 
csse»  MS  notsb  W  Di  416"ttl. 
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The  role  gives  the  ancestor  an  estate  for . 
lifsb  in  the  first  instance,  and  by  force  of  the 
4i&wim  to  his  heirs,  general  or  ipeoial,  the 
inheritaaoe  alto^  by  conferring  the  remainder 
•n  Um,  at  the  stook  from  which  alone  they 
•an  inheril    iftu 

The  mle  doee  not  ftpply  where  the  eetates 

Cnted  are  of  different  qnalities,  as  where 
ds  are  given  in  special  trust  for  the  life 
of  one  person,  and  after  his  death  in  general 
tmst  for  the  heirs  of  the  same  person,  the 
latter  nse  being  within  the  statute  of  uses, 
and  the  former  not.  Sieaeif  t.  BieB^  67  D. 
447. 

Under  the  rule  in  Shelley's  case,  if  a  tes- 
tator devise  to  a  trustee  and  his  heirs  cer- 
tain real  estate  for  the  separate  nse  of  testa- 
tor's daughter,  then  a  married  woman, 
during  her  life,  and  after  her  death  to  her 
heirs  m  fee-simple,  and  the  daughter  after- 
wards become  discovert,  she  has  an  estate 
in  fee-simple  which  will  pass  by  deed  to  her 
alienee.    lb. 

A  devise  of  the  rents  and  profits  of  lands 
to  M.  nntil  his  youngest  child  shall  become 
of  affe,  "  upon  the  happening  of  which  event 
the  tee-simple  of  said  lands  shall  then  vest 
absolutely  m  said  M.  and  hii  heirs,  and  may 
by  him  or  them  be  disposed  of  as  he  or  thev 
may  judM  beet  for  his  or'  their  interest, 
veets  in  M.  an  estate  in  fee-simple  when  his 
youn|(est  child  reaches  majority,  there  being 
nothing  in  the  context  or  circumstances 
plainly  showing  a  different  intention.  Shhner 
V.  Matm,  60  R.  82. 

A  testator  deviMd  lands  in  tmst  for  Ma- 
tild%  the  wife  of  his  son  Mark,  "and  her 
heirs  forever,**  directing  that  she  should 
have  the  sole  use,  control,  benefit,  and  profits 
thereof,  independent  of  her  husbana,  and 
that  at  her  death  "  the  heirs  of  her  body  " 
should  control  and  enjoy  the  same,  provided 
that  if  on  Mark's  death  Matilda  should  sur- 
vive, the  heirs  of  her  body  then  living 
should  receive  two-thirds  of  the  profits,  and 
if  Matilda  should  marry  again,  the  heirs  of 
her  body  then  living  should  manage  and  con- 
trol the  lands,  giving  to  Matilda  one  third  of 
the  profits  for  her  life,  and  that  Matilda's 
issue  by  any  other  husband  should  not  take, 
and  that  Matilda  should  not  alienate  the 
Unds  after  Mark's  death.  Held,  that  Ma- 
tilda took  a  fee.     A  Hem  v.  Orc^ft,  58  R.  425. 

28.  What  words  will  pass  a  life 
estate.  —  1.  In  general  — A  devise  to  A 
daring  his  natural  life,  and  '*  after  his  de- 
eease,  if  he  shall  die  leaving  lawful  issue,  to 
his  heirs  as  tenants  in  common,  and  their 
respective  heirs  and  assigns  forever;  but  in 
ease  he  shall  die  without  leaving  lawful 
issue,"  then  to  B,  the  brother  of  A,  —only 
gives  A  an  estate  for  life.  Findlay  v.  Rid- 
dUe,  5  D.  355. 

^  A  devise  to  one  for  and  during  his  natural 
life,  and  to  the  children  of  his  body  lawfully 
begotten,  to  have  and  to  hold,  unto  the  said 


devisee  for  and  during  his  natural  life,  and 
after  his  decease  to  the  heirs  of  his  body 
lawfully  begotten,  and  to  their  heirs  and 
assigns  forever,  gives  a  life  estate  to  the  dev- 
isee and  a  remainder  in  fee  to  his  ehildrea, 
Bogen  v.  Rogere,  90  D.  716w 

A  devise  to  tmsteee  and  to  the  sorviTon 
or  survivor  of  them,  to  hold  as  Joint  tee- 
ants,  and  not  as  tenants  in  eommen,  vests  as 
estate  for  life  in  the  snrviTor.  JIUsi  ▼.  FUherp 
86  D.  61. 

Where  testator  ffives  to  his  wife  "the  res* 
idue  and  remainaer  of  his  estate  not  b»* 
qneathed,"  and  then  proceeds  to  sive  to 
another  what  is  left  after  patina  her  funeral 
expenses,  the  intention  to  give  ner  an  estate 
for  life  only  is  manifest,  and  the  limitatioe 
over  is  not  repugnant  to  the  previous  devise, 
but  explanatory  of  it.  Zimmernum  ▼•  ile- 
dere,  40  D.  562. 

Where  testator  bequeaths  slaves  to  his  see 
for  life,  and  after  his  death  to  be  equally  di- 
vided between  his  two  daughters  during 
their  lives,  and  after  tiieir  deaths  to  be  the 
absdnte  property  of  their  issue,  the  dangh« 
ters,  after  the  son's  death,  take  only  a  fife 
estate,  and  eo  their  deaths  their  issue  take 
as  purohaaera.  Myen  v.  Andereon,  41  D. 
537. 

Under  a  devise  of  a  farm  to  A,  for  Us 
support^  "and  estate  to  be  bequeathed  to 
his  children  during  their  natural  life,**  A 
takes  but  a  life  estate.  Oyster  v.  Oyster^  45 
R.  388. 

2.  /dbufruliofM.— A  will  rsad:  *•!  mve 
grants  and  convey  unto  my  brother  i¥. 
U's  son,  N.  O.,  during  his  natural  life,  and 
at  his  decease  to  his  eldest  male  heir,  and 
after  his  decease  and  to  said  male  heirs  and 
assigns  forever,**  eta  At  the  time  of  the 
testator's  decease  said  N.  C.  had  no  children, 
but  subeequently  had  several,  his  third  son 
onlv  surviving  lum.  Held,  that  said  N.  C 
took  a  life  estate  only,  and  that  at  his  de- 
cease his  surviving  son  took  an  estate  in  tail 
male.    Canedy  v.  HaaixM,  46  D.  789. 

A  testator  gave  to  his,  wife  and  daughter, 
or  in  case  of  the  death  of  one  of  them,  to 
the  survivor,  all  his  real  estate  during  their 
lives,  and  in  case  of  the  death  of  the  daugh- 
ter leaving  lawful  issue,  his  real  estate  was 
to  descena  to  such  lawful  issue,  their  heirs 
and  assigns  forever.  The  will  further  pro- 
ceeded: "In  case  my  dauffhter  shall  die  be- 
fore her  mother,  leavina  lawful  issue,  such 
issue  shall  enjoy  and  ixmerit  their  mother's 
right  from  the  time  of  her  death;  but  in 
case  my  daughter  shall  die,  not  leaving  law- 
ful issue,  the  executors  shall  sell,  after  the 
death  of  my  wife,  the  real  estate,  and  dis- 
tribute the  proceeds  amouff  my  relatives 
hereinafter  named.**  Held,  that  the  daugh- 
ter did  not  take  an  "estate-tail"  which 
could  be  bsjrred  by  conveyance  in  fee;  but 
that  she  took  an  estate  for  life,  with  remain^ 
der  to  her  children  in  fee,  with  an  altema- 
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iiT6  limitation  over  in  the  event  of  her 
dying  without  iasne  living  at  her  death. 
Taylor  t.  Taylor,  3  R.  565. 

A  testator  deviled  land  to  his  children 
and  their  "heirs,"  by  separate  clauses.  By 
a  subsequent  clause,  he  declared  that  none 
of  his  children  should  have  a  risht  to  sell 
or  encumber  the  lands,  but  *'  the  lands  shall 
remain  free  for  their  children  or  heirs,  and 
they,  my  said  children,  shall  have  the  use, 
income,  and  profit  of  the  said  lands  and 
farms  during  their  lifetime.'*  By  a  still  later 
clause,  he  gave  them  the  power  to  dinpose  of 
their  interests  "by  will,  as  aforesaid.'  Htldf 
that  the  testator's  children  took  but  life  es- 
totea     UrUKa  Appeal,  27  R.  707. 

A  testator  gave  and  bequeathed  to  his 
wife  "the  farm  on  which  we  now  reside, 
situate,  "etc.,  "also  all  my  personal  prop* 
erty  of  every  description,  so  long  as  she  re- 
mains my  widow;  at  the  expiration  of  that 
time,  the  whole,  or  whatever  remains,  to 
descend  to  my  dau^^hter.**  Held,  that  the 
widow  took  only  a  life  estate  in  the  real  as 
well  as  the  personal  property,  and  that  the 
daughter  took  a  vested  remainder  in  both. 
Qreen  v.  HewiU,  37  R.  102. 

A  testator  bequeathed  and  devised  prop- 
erty to  his  wife,  "  with  the  right  to  use,  sell, 
or  otherwise  dispose  of  the  same,  and  the  in- 
come and  increase  thereof,  accordiuff  to  her 
own  will  and  pleasure,  during  her  lifetime. 
And  so  much  of  said  estate,  with  the  in- 
crease, income,  and  proceeds  thereof,  as 
might  remain  unexpended  and  undisposed 
of  by  her  at  her  decease,"  he  gave  to  others. 
Held,  that  the  wife  took  only  a  life  estate. 
Stuart  V.  Walker,  39  R.  311. 

A  testator  devised  lands  to  his  grandson 
James,  "to  hold  during  his  lifetime,"  and  if 
he  should  have  heirs,  "to  them  or  any  of 
them  that  he  may  think  proper,"  and  if  he 
should  die  without  issue,  "for  the  land  to 
be  equally  divided  among  all  my  srand- 
children.  At  the  testator's  death  James 
was  unmarried,  but  he  afterward  married 
and  had  children.  •  At  the  date  of  the  will 
the  testator  had  other  grandchildren.  Held, 
that  James  took  only  a  life  estate,  and  the 
remainder  vested  in  his  children  in  fee. 
Patrick  T.  Aforehead,  39  R.  684. 

A  testator  gave  all  his  real  and  personal 
estate  to  his  wife,  her  heirs  and  assigns  for- 
ever, "having  full  confidence  in  my  said 
wife,  and  hereby  reouest  that  at  her  death 
she  will  divide  equally  between  my  sons  and 
daughters  all  the  proceeds  of  my  said  prop- 
erty, real  and  personal,  hereby  bequeathed." 
Held,  that  the  widow  took  a  life  estate,  with 
the  remainder  in  trust  for  the  ehildren. 
Knox  V.  Knox,  48  R.  487. 

A  will  provided:  "  After  my  lawful  debts 
are  paid  and  discharged,  I  give,  beoueath, 
and  dispose  of  as  follows,  to  wit:  To  my 
belovea  wife,  M.  J.,  all  that  is  in  my  pos- 
session at  the  time  of  my  decease;  and  also 


my  wife  have  right  to  sell  tha  estate  i 
that  will  be  her  choiee.  And  after  »y 
wife's  decease,  the  property  to  ba  parted  te 
my  dear  children  in  •quaf  shares.  HeU^ 
that  the  widow  took  only  an  aetata  for  life 
with  power  to  sell  it|  and  that  tha  childfea 
took  a  vested  remainder  in  fea.  ^oiifet  v. 
Jones,  57  R.  266. 

24.  Vested  remainders.  —  Whera  a 
testator,  after  empowering  his  executors  to 
sell  his  realty,  eta,  gives  the  rents  and 
profits  of  such  as  shall  remain  unaold  froia 
time  to  time,  together  with  the  income  of 
certain  investments,  to  his  wife  for  life^  and 
devises  the  principal  of  snch  investmeots 
and  the  residue  of  his  realty  and  personalty 
after  his  wife's  death  to  the  children  of  a 
certain  brother,  who  should  then  be  livinc 
and  to  the  lawful  issue  of  those  who  shoold 
be  deceased,  per  stirpes,  the  wife,  at  the  tes- 
tator's death,  takes  a  life  estate  in  the  realty, 
and  the  children  of  the  testator's  brother 
then  in  being  take  vested  remainders  in  fee 
as  tenants  in  fee,  subject  to  open  and  let  ia 
after-born  children,  and  also  subject  to  be 
defeated  by  a  sale  by  the  executors;  and  are 
necessary  parties  to  a  suit  to  foreclose  a 
mortgage  given  by  the  testator  on  sack 
realty.    Nodine.r.  Oreen/Uld,  34  D.  363. 

Where  testator  gives  all  his  property  te 
his  wife  during  her  life  or  widowhood,  and 
provides  that  on  her  marriage  or  death,  the 
whole  shall  ba  eoually  divided  among  his 
children,  each  chud  takes  a  vested  trans- 
missible interest,  and  the  administrator  of 
any  child  who  dies  in  the  lifetime  of  the 
widow  will,  on  the  falling  in  of  the  life  es- 
tate, be  entitled  to  the  snare  which  his  in* 
testate  would  have  taken  had  ha  anrvived 
the  tenant  for  Ufa.  BenUey  v.  Long,  47  D. 
523. 

A  devisee  who  has  capacity  to  take«  at  death 
of  testator,  whenever  the  possession  beoomes 
vacant,  and  is  only  withheld  from 
by  the  temporary  right  of  enjoyment  in 
other,  has  a  vested  transmissible  in 
and  not  a  merely  contingent  interest.     IK 

Where  a  widow  to  whom  a  life  estate  is 
devised  gives  to  one  of  the  children  of  the 
testator  a  part  of  the  estate,  under  a  power 
given  to  her  in  the  will  to  give  to  those  who 
should  marry  or  settle  off,  any  part  that  she 
might  be  able  to  spare,  the  portion  so  ad- 
vanced to  be  deducted  from  the  share  of 
such  child  on  final  distribution,  the  portion 
thus  advanced  vests  absolutely  in  the  persoa 
to  whom  it  is  given,  subject  only  to  be 
counted  for  on  the  final  distribution 
the  fallin|{  in  of  the  life  estate,     lb. 

H.  devised  to  his  wife  the  whole  of  his  es* 
tate  for  use  and  disposal  for  life,  and  '*  what 
is  remaining  at  her  decease,  nadispoaed  ol 
by  her,"  to  D.  On  his  death  the  widow, 
who  had  property  in  her  own  right,  took 
possession  of  his  estate.  She  afterward 
made  a  will,   when  she  bequeathed  to  E 
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^aU  Um  rwt  ftnd  residae  of  [her]  estate." 
J7eU,  1.  Hut  by  the  wiU  of  H.  the  widow 
took  an  estate  for  life  with  power  to  defeat 
iho  remainder,  and  that  D.  took,  not  an  ex- 
•catory  deTiae,  bnt  a  Tested  remainder;  2. 
That  tiie  seeond  will  did  not  operate  to  de- 
feat the  remainder.  Bwrkigk  t.  Okmah,  IS 
R.23. 

A  will  proTided:  ^'At  the  deoeaae  of  my 
wife,  all  my  estate,  real  and  personal,  shall 
go  to  and  be  eqnally  divideid  among  my 
children,  the  issne  of  a  deoeased  ohild  stand- 
ing  in  the  place  of  a  parent."  Held,  a  vested 
remainder.     OUtbem  ▼.  Oibben9,  64  R.  453. 

95.  Oontingent  remainders.  —  A  de- 
▼tse  to  A  daring  his  natural  Ufe,  and  after 
his  decease,  leaving  lawfnl  issne,  to  bis  heirs, 
as  tenants  in  common,  and  their  respective 
heirs  and  assigns  forever;  bat  in  case  of  A*s 
deaih  without  lawful  issue,  then  to  B,  to  his 
heirs  and  assigns  forever,  — gives  to  A  a  life 
estate;  and  his  issue,  as  tenants  in  common, 
and  B,  respectively,  take  oontingent  remain- 
ders, only  one  of  whioh  could  ever  beoome 
vested,  and  that  only  on  A's  death.  Stump 
V.  Findla^,  19  D.  632. 

Where  an  estate  is  devised  to  A  for  life, 
with  remainder  to  her  surviving  children  and 
to  the  issue  of  such  of  her  children  as  may 
have  died  before  her,  leaving  issue,  none  of 
the  children  haa  any  estate  m  the  property 
daring  her  life.  The  court  of  chancery  can- 
aot,  at  the  request  ef  one  of  the  children, 
and  during  the  continuance  of  the  life  estate, 
apply  any  part  of  the  capital  of  the  estate  to 
his  support.     MaUer  qf  Ryder,  42  D.  109. 

W.  aevisod  to  H.  B.  and  her  son  C,  for 
life,  as  joint  tenants,  and  if  C.  should  marry 
and  die  leaving  lawful  issue  of  such  marriage, 
or  the  lawful  descendants  of  such  children, 
and  if  such  lawful  issue  or  their  lawful  chil- 
dren should  be  in  being  at  the  time  of  the 
death  of  the  survivor  of  said  H.  K  and  C, 
theu  to  such  issue  and  children  and  their 
heirs  in  fee-simple;  but  if  said  C.  should  die 
without  having  been  married,  or  without 
leaving  such  lawful  issue  or  the  children  of 
snch  lawful  issue  surviving  him,  then  to  tes- 
tator's right  heirs,  who  were  the  said  H.  B., 
one  of  the  life  tenants,  and  her  sister  S.  M.  K 
Held,  not  a  devise  in  tail  to  C,  but  a  devise 
to  H.  B.  and  'O.  for  life,  with  contingent  re- 
mainder in  fee  to  the  immediate  children  of 
C,  or  to  the  children  of  such  children,  ac- 
conling  as  the  one  or  the  other  should  be  in 
being  at  the  death  of  the  survivor  of  the  life 
tenants,  and  that  the  reversion  of  the  fee 
descended  to  U.  K  and  S.  M.  B.  until  the 
contingency  happened.  Craig  r,  Warner,^ 
R.  3S1. 

During  the  contingency,  H.  R's  moiety  bv 
mediate  descent  vested  in  C,  and  S.  M.  B.'a 
moiety  was  conveyed  to  him  by  bargain  and 
■ale.  Held,  that  C.'s  life  estate  was  merged, 
and  the  contingent  remainder  was  defeated. 


26.   Oonditloiui  and  provisoe.*  — 1. 

CondUians,  gcMraUif.^^A  deviaa  ef  an  estate 
to  the  sons  of  the  testator,  **tiMy  jointly 
and  severally  paying  "  to  his  daughters  a  osfw 
tain  sum  within  a  specified  time^  ta  sferietlj 
conditional  upon  the  payment  el  the  money 
within  the  time  limited.  Whederw.  Wtdktr^ 
7D.  264.    &  P.,  Tftomof  v.  Xe(i|^,  16  K  716. 

Where  a  condition  subsequent  in  a  devise  el 
lands  is  bad,  the  estate  devised  is  distdiarged 
of  the  condition,  and  is  absolnta  in  the  first 
taker.  TrwidmU  ▼.  OUbana,  61  D.  2BX 
For  an  application  ol  thia  mls^  see  Jfoort  ▼• 
8ander9,  40  R.  703. 

Bequest  of  a  farm,  eonditioned  upon  pay* 
ment  of  one  half  of  its  value,  may  be  madi^ 
and  if  the  deviMe  is  ef  lawful  age,  he  may 
claim  it  upon  paying  one  half  of  its  estimated 
value.  If  he  IS  a  mmor,  the  court  will  order 
a  reference  to  a  master  to  see  if  it  would  be 
to  his  advantage  to  do  so.  McQutem  ▼.  Jfo> 
Que$H,  62  D.  205. 

A  condition  will  be  held  to  be  a  eonditifla 
snbseouent  if  the  act  does  not  necessarily 
preceae  the  veetiufl  of  the  estate,  but  may 
accompany  or  follow  iL  BeSL  (kmniif  ▼• 
Alexander,  73  D.  26ii. 

2.  Condition*  in  rettrcuni  cf  alieruUion, — A 
condition  annexed  to  a  devise  of  land,  that  it 
shall  not  be  "subject  to  oonveyanoe  or  at- 
tachment, "is  void.  Bladtttone  nankr.  l>avi$t 
32  D.  241. 

A  condition  in  a  devise  ef  a  life  interest^ 
that  it  shall  cease  on  judgment  sgainst 
devisee  being  recovered  in  a  creditor?  suit 
iostitnted  to  reach  it,  and  that  the  executors 
shall  thereafter  apply  the  income  to  the  sup- 
port of  the  devisee  s  family,  is  not  repugnant 
to  the  estate  devised  nor  contrary  to  public 
policy,  and  is  valid,  and  a  creditor  cannot 
reach  such  interest  unless  the  income  exceeds 
what  is  necessary  for  support  BramhaU  ▼• 
Ferris,  67  D.  113. 

A  condition,  in  restraint  of  alienation,  an- 
nexed to  an  estate  in  fee-simple,  is  to  be 
strictiy  construed,  as  it  is  against  the  general 
policy  of  the  law.    Brother*  v.  MeCurdjf,  78 

An  **  offer  "  or  "  attempt  **  to  alien  cannot 
be  restrained.  Such  a  prohibition  is  too 
vague  and  uncertain,  and  therefore  void;  for 
an  offer  is  not  an  issuable  fact,    lb, 

"  Actual "  alienation  is  not  within  a  eondi- 
tion  against  **  offer  '*  to  alien.    76. 

A  condition  annexed  to  a  devise  in  lee 
that  devisee  shall  not  "offer"  to  alien  for 
particular  purpose  is  void  for  uncertainty; 
and  the  devisee  will  take  an  indefeasiUs 
estate.     Ih, 

Lands  being  devised  to  the  testator's  soii% 
subject  to  the  right  of  the  testator's  widow 
to  one  third  of  the  rents  and  profits  during 
widowhood,  and  upon  condition  that  the 
devisees  shall  not  sell  within  a   specified 

*  Devise  of  property  not  to  be  subject  to  e 
tion,  see  note^  S2 1).  242, 341^ 
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Hat,  Bor  mortgiu^e  or  encamber  the  landi, 
IIm  daiTiM  it  amoluta^  and  the  ooaditionfl  are 
TOJd.    AnderBon  t.  Carp,  88  R.  602. 

S.  ObncfitiofiJ  in  reshxutU  qf  marriage.  —  A 
•ondttion  in  restraint  of  the  marriage  of  tes- 
tator's widow  in  a  devise  to  her  is  not  Toid 
though  there  is  no  limitatioa  OTor.  Coppage 
▼.  Alexander,  88  D.  153. 

A  devise  to  a  wife  during  her  widowhood 
la  a  limitation  expressive  of  the  duration  of 
the  estate,  and  not  a  condition.    76. 

The  estate  of  the  widow  in  such  case  is  de- 
termined by  her  snbseqnent  marriage.     76. 

A  sabseqaent  condition,  in  general  restraint 
•f  marriage,  when  annexed  to  a  devise  of  land. 
Is  not  void,  for  reasons  of  pnblio  policy,  al- 
though, when  annexed  to  a  legacy,  the  rule  is 
otherwise.     Com.  v.  Stauffer,  51  D.  489. 

A  condition  in  a  husband's  will  restraining 
the  widow's  marriage  by  providing  that  if  she 
marry  again  a  devise  or  bequest  to  tier  shall  be 
void,  and  that  the  property  shall  go  over,  is 
valid  in  Missouri,  without  regard  to  the  ques- 
tion whether  the  propertv  is  real  or  personal, 
or  whether  there  are  children  of  the  marriace, 
or  whether  the  wife  is  otherwise  provided  tor 
fai  the  event  of  marriage.  Dumy  v.  Sehaffier^ 
09  D.  422. 

4.  Provisos,  —  A  devise  of  one  third  part  of 
the  testator's  estate  to  his  grandson,  and  the 
remainder  to  his  danshten,  with  a  proviso 
*'that  in  case  the  grandson  dies  before  he  ar- 
rives to  the  age  of  twenty-one  years,  or  before 
he  has  any  heirs  of  his  Dody,  then  the  estate 
given  to  him  shall  go  to  said  daughters," 
vests  the  grandson  with  the  estate  u  he  ar- 
rives at  the  age  of  twenty-one  years,  though 
he  dies  without  heirs  of  his  body.  WUlkurns 
w,  Dkkerwn,  1  D.  66. 

The  dying  without  heirs  is  to  be  understood 
to  relate  to  the  time  before  he  arrives  at  the 
age  of  twenty-one  years.     76. 

87.  Conditional  limitations.  —  A  tes- 
tator, after  charging  his  estate  with  the  pay- 
ment of  a  debt,  providing  for  his  wife,  etc., 
devised  his  real  estate  to  his  four  sons  and  a 
daughter,  Elizabeth,  and  then  added:  "  Fur- 
ther, my  mind  and  will  is,  that  if  any  of  my 
said  sons,  William,  Jacob,  Thomas,  and  John, 
or  my  daughter  Mary,  shall  happen  to  die 
without  heirs  male  of  their  own  bodies,  that 
then  the  lands  shall  return  to  the  survivors, 
to  be  equally  divided  between  them."  UeUl, 
that  these  words  did  not  create  an  estate- tail, 
but  a  limitation  over  in  fee  to  the  survivors, 
on  the  failure  of  the  male  heirs.  Fotdick  v. 
Comeil,  3  D.  340. 

A  testator  gave  a  legacy  to  his  grandson, 
his  heirs  and  assigns,  payable  in  yearly  in- 
stallments, providmg  that  if  the  grandson 
should  die  unmarried,  and  without  issue, 
*'  then  and  in  such  ease  "  the  legacy  should 
be  divided  equally  among  the  testator's 
children;  but  if  the  grandson  should  marry, 
and  then  die  without  issue,  "then  and  in 
such  case"  one  third  of  the  legacy  should 


go  to  his  widow,  and  the  remamder  be  4I> 
vided  among  the  testator's  ehildrsA;  aod 
the  legatee  having  died  unmarried,  ajid  with- 
out issue,  after  the  testator's  dsath,  ^kdd^ 
that  this,  being  a  limitation  over  on  fidlmreel 
issue  at  the  death  of  the  first  taker,  was  good, 
and  that  the  legacy  vested  in  the  leotator  s 
children.    DeiU  v.  King,  9  D.  407. 

A  limitation  over  ia  void,  when  tiie  whde 
estate  is  first  absolutely  devised  or  bequeathed 
to  some  person  designated,  and  sacn  ocnoa 
lives  to  Uke  the  estate;  but  if  he  die  oefofe 
the  testator,  so  that  no  estate  ever  vests  ia 
him,  the  limitation  is  good.  Burbankr,  WhU^ 
fuy,  35  p.  81SL 

A  devise  being  made  on  a  contingency  an- 
nexed to  a  preoeding  eetate,  if  that  es;«te 
never  take  effect,  the  remainder  over  never- 
theless takes  effect.  The  first  esUte  is  s 
preoeding  limitation  only,  and  aot  a  condi- 
tion precedent.    76. 

A  contingent  limitation  in  a  will,  depend- 
ing upon  devisee's  dyin^  without  hein, 
means  heirs  living  at  the  tu&e  of  the  death. 
Oarland  v.  WaU,  42  D.  120. 
^  A  fee-simple  is  cut  down  to  a  fee  condi- 
tional, depending  upon  a  contingency,  where, 
after  devising  the  fee-simple  to  his  sons  in  one 
clause,  the  testator,  by  another  clanse,  pro- 
vides that  if  any  of  his  children  shall  die 
without  issue,  leaving  a  husband  or  wife,  the 
properly  shall  be  equally  divided  betweea 
the  husband  or  wife  and  his  other  children. 
76. 

A  deed  of  oonveyanoe  of  the  land  by  a  dev- 
isee in  such  a  case  conveys  only  a  conditional 
fee,  and  does  not  destroy  the  limitation  oviv. 
76. 

A  devise  of  a  house  and  land  to  deacons  of 
a  church,  and  their  successors  forever,  on  con- 
dition that  the  minister  or  eldest  minister  of 
said  church  shall  constantly  reside  and  dwell 
in  said  house  during  such  tune  as  he  is  miuia- 
ter  of  said  church,  and  in  caee  the  same  is  not 
improved  for  that  use  only,  tfien  the  beqaesc 
to  be  void  and  of  no  force,  and  said  hoose  and 
land  to  then  revert  to  the  nephew  of  testa- 
trix, is  a  conditional  limitation  to  the  nephev, 
and  not  a  devise  upon  condition,  and  as  sQi-h 
is  void  for  being  too  remote,  and  an  alnolute 
estate  in  fee  vests  in  thedeaconsand  their  aac- 
cessors.  BrattU  Square  Churtk  v.  OrutU^  63 
D.  725. 

A  bequest  to  A,  "  when  he  shall  arrive  at 
twenty-one  years  of  age, "and  *'if  he  ahoulil 
die  without  issue,"  then  over  to  &  If  A 
should  attain  his  majority,  receive  the  es- 
tate, and  then  die  without  issuer  the  limita- 
tion to  B  will  be  good:  8ime  v.  Ccmger,  11  D. 
671. 

Under  a  devise  and  bequest  to  testator's 
son  of  real  and  personal  property  for  Itfe^  and 
to  his  heirs,  in  case  he  die  leaving  iasue,  or  if 
he  die  without  issue,  to  the  testator's  nephews 
and  nieces,  if  the  son  should  die  without  issna 
before  ^e  testator,  there  would  be  ao  lafas 
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Init  the  contingent  limitation  would  take 
effect  in  faTor  of  the  nephews  and  nieces. 
Douming  t.  MaraheUl,  80  D.  29a 

A  beqnest  in  tmst  to  apj^ly  income  to  son's 
support  during  life,  the  principal  to  be  paid 
to  his  issue,  passes  to  other  devisees  and 
la^i^tees,  under  a  contingent  limitation  in 
their  favor  of  all  real  and  personal  estate 
devised  and  bequeathed  to  the  son,  the  tes- 
tator having  elsewhere  in  the  will  referred 
to  this  fund  as  a  part  of  the  son's  estate, 
though  he  had  only  a  beneficial  interest 
therein  for  life.     lb. 

A  will  contained  the  following  provision: 
*'  If  none  of  my  children  or  their  issue  shall 
be  living  at  the  time  of  my  wife's  decease,  I 
then  give  all  my  estate  to  W."  Held,  that 
the  effect  of  the  provision  was  to  divest  the 
interest  upon  the  contingency  happening,  and 
that  it  did  not  operate  to  prevent  its  vest- 
ing.    Atuiin  T.  Bristol,  Id  R.  23. 

28.  Executory  deyises.  —  1.  When 
arue.  — A  devise  was  made  in  these  words: 
*'  I  give  unto  my  three  sons,  A*  B^  and  C, 
all  my  other  lands,  etc.  Also,  my  will  is, 
that  ii  either  or  any  of  them  should  die 
without  children,  the  survivor  or  survivors 
to  hold  the  interest  or  share  of  each  or  any 
of  them  so  dyins  without  children,  as  afore- 
said." Held,  that  an  estate  in  fee-simple 
passed,  determinable  on  the  contingency  of 
the  children  dying  without  issue,  and  on 
that  contingency  vesting  in  the  survivor  or 
survivors  by  way  of  executory  devise.  Rick' 
ardaon  v.  Noyes,  3  D.  24. 

A  fee  being  first  limited,  there  can  be  no 
remainder  over,  strictly  speaking,  but  on  a 
devise  to  one  and  his  heirs,  upon  a  condition 
to  take  efieot  in  his  lifetime,  as  upon  his  dy- 
inff  under  age,  then  over,  the  first  estate  is 
a  fee-simple,  and  the  second  devise  a  limited 
eontingency,  good  as  an  executory  devise. 
SaifvotMrd  v.  Sayvoard,  22  D.  191. 

A.  devised  his  estate  to  his  son  S. 
on  condition  '*that  he  lives  to  the  age  of 
twenty-one  years,  and  has  issue  of  his  hody 
lawfully  begotten;  but  in  case  he  shall  die 
under  the  age  of  twenty-one,  and  without 
issue,  as  aforesaid,"  then  to  his  son  K  and 
his  heirs.  Held,  that,  to  effectuate  the  tes- 
tator's intention,  "and,"  in  the  first  part  of 
the  devise,  should  be  construed  to  mean 
*'or,"  and  that  S.  took  a  conditional  fee- 
anmple,  defeasible  only  on  the  subsequent 
condition  of  his  dying  under  twenty-one 
and  without  issue,  and  that  on  his  arriving 
at  twenty-one  it  became  an  absolute  estate 
in  fee-simple,  and  that  the  limitation  to  £. 
was  an  executory  devise  to  him.    /6. 

If  a  devise  can  take  effect  as  a  remainder, 
it  shall  never  be  construed  an  executory 
devise.  Roack  v.  Martin,  27  D.  746;  iToii- 
derwn  v.  Luketu,  62  D.  312. 

A  devise  of  property  to  a  wife  "  during 
her  natural  life,  and  at  her  decease  to  be 
left  to  "  the  testator's  aon,  vests  the  estate 


immediately  in  the  son. as  an  azecntory  te 
vise.     Farley  v.  Oilmer,  46  D.  249. 

The  testator,  by  a  clause  in  bis  will,  gavt 
the  residue  of  his  personal  estate  to  certain 
trustees  named,  and  directed  that  it  shonld 
be  applied  to  support  a  hospital  whidi  waf 
to  be  under  such  trustees'  management.  He 
also  directed  the  trustees  to  apply  to  tiie 
legislature  for  an  act  to  incorporate  the 
hospital,  and  if  the  legislature  snould  not| 
within  two  years  after  his  death  (provided 
the  younsest  trustee  living  at  testator's  de- 
cease, and  testator's  nephew,  who  was  also 
named  in  the  will,  or  either,  should  so  long 
live)  grant  a  proper  act  of  incorporation, 
the  beqnest  was  to  be  paid  to  the  United 
States.  Held,  that  the  reasonable  interpre- 
tation of  the  will  is,  that  the  testator  in- 
tended to  limit  a  contingent  future  interest 
in  the  nature  of  an  ezecutorr  devis^  the 
eontingency  depending  upon  the  creation  of 
a  corporation  by  the  leeislature,  taking 
within  the  period  allowed  for  the  suspension 
of  the  ownership  of  property  by  the  statute 
against  perpetuities.  BurriU  T.  Soardman^ 
3  R.  694. 

2.  VaUdiiy.  —A  devise  of  *•  all  his  estate 
real  and  personal,  to  his  six  children,  to  be 
equally  divided  between  them,  share  and 
share  alike;  but  if  any  of  them  died  before 
arriving  at  full  age,  or  without  lawful  issue, 
then  his,  her,  or  their  part  or  share  should 
devolve  upon  and  be  equally  divided  among 
the  surviving  children,  and  their  heirs  and 
assigns  forever," —  held,  to  be  ffood  as  an  ex- 
ecutory devise,  and  that  the  share  of  one  of 
the  sons,  who  died  without  issue,  after  the 
death  of. four  of  the  other  children,  who 
left  issue,  went  to  the  only  surviving  child. 
Jackwn  v.  Blaruhan,  3  D.  485. 

Money  may  be  the  subject  of  an  execo- 
tory  devise;  and  the  limitation  over  aftsr 
failure  of  issue  is  not  too  remote  if  restricted 
to  the  death  of  the  first  taker.  SeoU  ▼. 
Price,  7  D.  629. 

Where  a  father  devised  two  farms  to  his 
two  sons,  respectively,  and  provided  in  his 
will  that  if  either  should  "depart  this  life 
without  lawful  issue,"  his  share  should  so 
to  the  survivor,  and  that  if  both  should  cue 
without  lawful  issue  the  property  should  go 
to  the  brother  and  sister  of  the  testator; 
upon  the  death  of  one  of  the  sons  without 
issue,  —  held,  that  the  will  did  not  create  an 
estate-tail,  especially  since  the  statute  abol- 
ishing  entails;  but  that  it  was  a  good  limita- 
tion over  in  fee,  by  way  of  executory  devise, 
to  the  survivor  on  failure  of  issue  living  at 
the  death  of  either  of  the  sons.  Andereon  T. 
Jackson,  8  D.  330. 

A  limitation  over  upon  indefinite  failure 
of  issue  of  the  first  taker  is  void  as  an  exeo- 
utory  devise,  because  too  remote.  Bell  v. 
Seamman,  41  D,  706;  Downing  v.  ITAemn, 
49  D.  139. 

A  limitation  over  upon  definite  failnre  ol 


1146 


DEVISE,  XL 


For  Index  to  Notes  In  Amerlemn  Decltlons  and  Amerieaa  Reports,  •••  pp.  5-9Bt» 

iwn«  is  ffood  by  way  of  executory  bequest. 
Btwe  T.  White,  84  D.  169. 

A  devise  over,  if  the  first  taker  "shonld 
£•  without  issue  at  his  decease,"  is  good  as 
an  executory  devise,  as  it  does  not  import  an 
indefinite  failure  of  issue.  Heard  v.  fforton, 
43  D.  669;  Bell  r,  Seammtm,  41  D.  706; 
Downing  v.  Wharin,  49  D.  139. 

A  limitation  over  on  failure  of  issue  Is 
good  as  an  executory  devise,  where  a  testa- 
tor devises  to  his  daughter  for  life,  and  after 
her  death  to  such  child  or  children  as  she 
now  has  or  mav  have,  in  fee,  and  if  she  "die 
without  issue,  then  over.  The  generality 
of  the  word  "issue"  is  restrained  by  the 
words  "child  or  children."  Dt  Haat  v. 
Bunn,  44  D.  201. 

FaUure  of  issue  will  be  confined  to  death 
of  first  taker,  when  tiie  expression  is  com- 
bined with  some  event  personal  to  the  devi- 
■ee,  as  in  case  he  shall  not  marry  or  have 
lawful  issue.  Downing  v.  ITAerrJii,  49  B. 
139. 

Where  testator  devises  real  estate  to  one 
of  his  sons,  and  provides  that,  if  such  son 
shall  not  marry  and  have  lawful  issue  of  his 
own  body,  after  his  death  such  real  estate 
shall  be  equally  divided  amone  the  brothers 
of  the  devisee,  their  heirs  and  assigns  for- 
ever, this  is  a  good  executory  devise  to  the 
brothers,  and  a  deed  by  such  devisee  in  his 
lifetime  conveys  to  the  grantee  no  interest 
beyond  the  life  estate  of  the  grantor,     lb. 

To  make  an  executory  devise  good  to  a 
second  legatee,  the  gift  to  the  first  taker 
must  be  restricted  to  a  life  interest,  or  must 
be  something  less  than  an  absolute  gift.  If 
an  absolute  right  of  property  is  ^iven  to 
the  first  taker,  a  limitation  over  xs  void. 
Slaughierr,  Slaughter,  79  D.  111. 

3.  Operation  and  effect,  —  An  executory 
devise  oannot  be  barred  by  any  alteration 
or  sale  of  the  estate  by  the  first  taker. 
ffobnee  v.  WUliams,  1  D.  49. 

When  a  testator  devised  his  lands  as  fol- 
lows: To  my  grandson,  William  Wheeler, 
his  heirs  and  assigns  forever,  on  condition 
that  he  pay  to  mv  granddaughter,  Hannah 
Wheeler,  two  hundr^  pounds  old-tenor  bills, 
when  he  arrives  at  lawful  age;  but  in  case 
said  William  dies  without  issue  lawfully 
besotten  of  his  body,  then  I  give  said  lan(U 
and  house  to  my  six  sons-in-law  and  my 
granddaughter,  Hannah  Wheeler,  to  l>e 
equally  divided  between  them,  —  held,  that 
the  devise  over  was  an  absolute  estate.     lb. 

A  testator  gave  his  wife  an  estate  for  life, 
and  gave  his  daughters  legacies,  which  he 
directed  his  three  sons  to  pay  out  of  his 
"fast  estate  "  as  soon  as  it  should  come  to 
their  hands,  to  the  daughters  as  soon  as  they 
came  of  itfe;  and  provided  that  if  any  of 
his  "children"  died  before  thev  came  of 
age,  their  part  should  be  equally  divided 
amons  the  rest.  Held,  that  the  sons  took  a 
vested  remainder  in  fee,  and  that  the  share 


of  the  one  who  died  before  he  onaae  of  agi 
passed  by  the  exeentorv  deviee  to  tte  wn- 
viving  children,  both  daughters  nnd  mosl 
Jackson  v.  Merrill,  6  D.  Sl£ 

Executory  devises  npon  thm  danth  of  lbs 
devisee  descend  in  the  same  conns  of  dO' 
scent  that  does  other  real  eetato  or  iatersil 
in  real  estate  in  all  cases  where  the  wdl  es- 
tablishing the  devise  describes  tho  devises 
with  oertainty.  Keam  v.  Hqfeeker,  S9  Jk 
336. 

Executory  devises  are  assignable,  devise 
ble,  and  transmissible  to  the  representatives 
of  the  devisee,  provided  that  tho  identity 
of  the  latter  is  certain,  even  before  the  hap- 
pening of  the  contingency,  and  Uiat  the 
object  of  the  devise  is  fixed.  lb. 
^  29.  Devises  to  separate  use  of  mar- 
ried woman.  —  A  bequest  to  a  married 
daughter  of  testator,  witn  a  limitation  to  the 
heirs  of  her  body  in  case  of  her  death,  does 
not  indicate  an  intention  to  limit  the  bequeit 
to  her  separate  use;  and  the  property  be- 
queathed will  be  subject  to  the  marital  rigfati 
of  her  husband.     Krau9er.  BeOel,  23  D.  Ill 

If  a  devise  be  made  to  A  in  trust  f or  B,  a 
married  woman,  for  her  separate  use,  and  not 
liable  to  her  husband's  contracts  or  control 
in  any  manner  whatever,  a  conveyance  mads 
by  A  and  B,  after  the  death  of  the  latter's 
husband,  and  while  she  is  a /erne  eoie^  is  valid, 
and  passes  an  absolute,  indefeasible  title. 
Smith  V.  Starr,  31  D.  498. 

Intent  of  the  testator  to  create  a  separata 
estate,  when  clear,  must  prevail,  as  no  formal 
words  are  necessary.  Hence,  where  a  tes- 
tator gave  certain  slaves  to  his  sister,  and 
then  added:  "  Since  writing  the  beqnest  to 
my  sister,  I  have  reflected  that  she  might 
marry  some  man  who  would  squander  her 
property,"  and  then  gives  the  property  to 
trustees,  "for  her  and  her  heirs  benefit,*— 
held,  that  she  took  the  estate  to  her  separate 
use.     BeattfoH  v.  CoUier,  44  D.  321. 

A  bequest  to  the  separate  use  of  an  unmar- 
ried woman  is  valid,  and  an  after-taken  hna- 
band  acquires  no  interest  in  snch  property. 
lb. 

Where  the  husband  of  a  distributee,  ta 
whom  property  is  devised  for  her  sole  and 
separate  use,  purchases  at  the  commissioner  ■ 
sale,  under  an  order  for  distribution,  a  tract 
of  land,  against  the  price  to  be  paid  for  whicb 
the  wife's  share  is  set-off,  he  will  be  treated 
as  a  purchaser,  subject  to  the  trusts  declared 
in  the  will.  And  if  the  land  is  sold  in  hu 
lifetime  for  his  debts,  a  court  of  equity  will, 
after  his  death,  decree  the  land  to  be  sur- 
rendered to  her,  and  an  account  to  be  taken 
of  the  rents  and  profits  that  accrued  sidc« 
his  death.  WilUame  v.  BolUngeworth,  47  D. 
627. 

Separate  estate  in  a  married  woman  is  not 

created  by  these  words  in  a  bequest:  "  I  givt 

andbequeath  toO.  R  ....  aU  my  property, 

•  oy  her  to  be  freely  enjoyed,  to  eveiy 


•  • 
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Intent  and  parposa,  as  her  own  in  eTery 
rmpect"     WUaoH  t.  Bcdkr,  61  D.  678. 

To  oonToy  to  a  married  woman,  bj  deed  or 
will,  separate  estate  in  real  or  perscmal  prop- 
arty,  words  used  in  deed  or  will  most  be 
mneqniToc^  and  expressed,  in  nnambiguous 
terms,  as  snch  disposition  is  not  favored  by 
the  law;  bnt  though  the  word  "separate  * 
im  the  appropriate  word,  any  others  will 
suffice  if  Uie  intention  of  the  grantor  is  made 
sufficiently  plain.     Bason  v.  UoU,  64  D.  585. 

A  doTise  to  a  tmstee  *'  to  only  proper  use 
stnd  behoof  "  of  a  married  woman  does  not 
inTOst  her  with  a  sej^arate  nse,  and  the  hus- 
bsmd's  interest  therem  will  be  subject  to  sale 
mtkd  execution;  but  whether  the  wife  would 
hsve  taken  a  separate  use,  if  it  had  appeared 
that  she  was  married  at  the  time  of  the  mak- 
ing of  the  will,  ^tuere.    Ih, 

A  doTiae  or  bequest  to  a  married  woman 
must  be  held  to  ereate  a  separate  estate  if 
intent  to  exclude  marital  right  of  husband 
can  be  fairly  deduced  from  the  language  used. 
Jiartin  v.  Bell,  70  D.  200. 

A  testator  may  give  property  to  a  daughter, 
nnd  secure  it  from  liability  for  her  husband's 
debts,  notwithstanding  the  general  rule  that 
in  testamentary  dispositions  of  property  the 
incidents  of  the  property  cannot  be  taken 
sway.    lb. 

A  deriae  or  bequest  to  testator's  daughters 
declaring  that  the  property  "  shall  in  no  wise 
be  subject  to  tiie  aebts  of  their  husbands  in 
no  case  whatsoever"  oreates  a  separate  es- 
tate in  the  daughters.    i& 

in.  RioBUi  AND  LiAKLinn  aw  tbm  Dit- 


80.  In  general.  —  A  deWsee  may  main- 
tain ejectment  upon  tiie  will,  after  it  has 
bean  rejected  by  we  court  of  probate,  when 
propounded  to  it  by  the  executor.  Bedmond 
T.  OMfifw,  27D.208. 

A  derisee  of  an  undiTided  part  of  a  tract 
of  land  may  reooTer  to  the  extent  of  the  un- 
divided interest  before  partition.  Young  ▼. 
Aiiams,  66  D.  664. 

Devisee  takes  devisor's  title,  and  is  affected 
by  his  knowledge  of  the  state  of  it  to  the 
aame  extent  as  by  his  own  knowledge. 
Tkomjmn  v.  Thompoon,  68  D.  638. 

A  devisee  ia  bound  by  testator's  deed 
equally  with  the  testator.     lb, 

A  bequest  of  real  estate  for  life,  with  re- 
mainder over,  is  always  to  be  treated  as  a 
specific  devise  of  which  the  tenant  for  life  is 
to  have  the  possession,  use,  and  income 
during  life.     Healey  v.  Tafpan,  86  D.  159. 

81.  Assent,  or  election.  —  Where  one 
has  elected  to  take  a  beneficial  interest  under 
a  will,  and  has  received  the  same,  he  cannot 
afterwards  set  up  a  claim  of  his  own,  which 
would  defeat  the  ^Mration  of  the  wilL 
Weeks  v.  Patten,  36  D.  696;  BeaU  v.  SMey, 
41  D.  413;  Tongue  v.  NuiweU,  79  D.  649. 

A  devisee  who  claims  property  that  has 


been  devised  to  another,  by  a  title  adverts 
to  the  testator,  and  who  accepts  other  prop> 
ertv  devised  to  him  by  the  same  testatov, 
will  be  considered  as  having  elected  to  eUim 
under  the  will  and  compeued  to  surrender 
his  adverse  claim  to  snch  other  devisee.  Gon 
V.  Stevens,  26  D.  141. 

A  devisee  of  one  tract  of  land  electing  te 
take,  by  paramount  title,  another  tract  de- 
vised to  another  devisee  holds  the  le^al  title 
to  the  first  tract,  but  is  bound  in  equity  as  a 
tmstee  to  compensate  the  disappointed  devi* 
see.    Lewis  v.  Lewi$t  63  D.  443. 

The  proceeds  of  real  estate  being  devised, 
the  devisees  may  elect  to  take  the  fund 
either  as  land  or  as  money.  Smith  v.  Starr, 
31  D.  496;  Proctor  v.  FerOee,  36  D.  34.  But 
the  oharaeter  of  the  devise  cannot  be  thus 
changed  from  money  to  land  except  by  the 
concurrent  action  of  all  the  devisees.  Baker 
V.  Copenbargtr,  68  D.  600. 

There  is  no  case  raised  for  the  wife  to  elect 
between  the  benefits  conferred  by  the  will  of 
her  husband,  and  her  right  to  half  of  the 
community  property,  where  the  will,  after 
certain  specifio  legacies,  concludes  that  the 
testator  desires  that  the  remainder  of  his 
property,  boUi  real  and  personal,  should  be 
divided  equally  between  his  wife  and  collat- 
eral relations.  In  such  case  the  right  of  the 
wife,  in  addition  to  her  half  of  the  commu- 
nity property,  is  to  one  half  of  the  husband's 
half.     ThsaU  v.  TheaU,  26  D.  601. 

The  doctrins  of  election  applies  as  well 
against  the  heirs  of  the  testator  as  against 
other  persons.     BeaU  v.  Schieu,  41  D.  416. 

A  clause  in  a  will  intended  to  pass  after- 
aoquired  real  estate  raises  a  case  of  election, 
and  requires  the  testator  s  heirs  either  to  re- 
nounce the  benefits  conferred  by  the  will,  or 
else  their  right  in  such  after-acquired  estate^ 
in  favor  of  the  intended  devisee.     /&. 

Election  by  heir  to  take  as  heir,  and  con- 
sequent waiver  of  a  life  estate  given  to  him 
by  the  will,  does  not  in  any  manner  affect 
the  estates  of  the  remaindermen,  and  they  will 
take  in  the  same  manner  as  if  he  had  elected 
to  take  his  life  estate  under  the  wiU.    lb, 

A  devisee  electing  by  paramount  title  es- 
tate worth  more  than  the  one  devised  to  him 
forfeits  the  devised  estats|,  which  may  be 
recovered  by  the  disappointed  devisee  in 
ejectment;  although  in  a  case  purely  for 
couinensation,  towards  which,  and  not  to- 
wards forfeiture,  as  a  ffenoral  princijple  in 
such  oases,  the  weisht  of  authority  decisively 
inclines,  the  remec^  would  be  by  sequestn^ 
tion.    Lewie  v.  Lewie,  63  D.  443. 

A  /ems  covert  may  elect  to  take  land  in- 
stead of  money,  into  which  the  land  is 
directed  by  will  to  be  converted;  but  the 
election  can  only  be  made  under  the  same 
forms  and  solemnities  as  by  law  are  reouired 
to  enable  her  to  convey  her  fee.  Baker  v. 
Copenbarger,  58  D.  600. 

To  originate  the  doctrine  of  eleot^ol^  Iwe 
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thingi  ftre  said  to  be  essential:  1.  That  the 
testator  shall  give  propartj  of  his  own;  and 
%  niat  he  shall  profess  to  giro  also  the 
Mupeity  of  his  legatee  or  deviseo.  MeQueem 
▼.  MiiQueem,  62  D.  205. 

After  a  provision  in  a  will  bj  a  testator 
directing  how  his  property  may  be  divided 
among  ul  his  ohildren,  he  provides  that  cer- 
tain property  which  part  of  said  children 
tthey  were  brothers  and  sisters  of  the  half- 
»lood)  were  expected  to  receive  from  their 
maternal  grandfather  should  be  divided 
among  all  the  others  in  the  same  proportion 
as  his  own  property.  He  then  provides  that 
his  estate  is  not  to  be  distributed  for  two 
years,  before  the  expiration  of  which,  bat 
after  tiie  testator's  death,  the  grandfather 
dies,  leavinff  to  the  children  the  expected 
property.  Held,  that  to  snob  a  disposition 
the  equitable  doctrine  of  election  applies^ 
also  that  the  provision  was  valid.    lb. 

When  parties  who  are  required  to  make 
electioo  are  minors,  the  court  will  refer  the 
matter  to  a  master,  who,  after  an  inquiry, 
will  ascertain  the  value  of  the  interests,  and 
direct  what  election  shall  be  made.    76. 

A  devise  void  in  law  is  not  sufficient  toon* 
title  the  beneficiary  to  compel  another  devi- 
see  to  make  an  election.  Tongm  t.  UtOufeU, 
79  D.  649. 

89.  Bight  to  disolaim  or  ronounoo. 
—The  disclaimer  by  the  devisee  of  a  free- 
hold estate,  to  be  of  any  effect  in  ooncluding 
him,  must  be  in  writing.  Bryan  ▼•  Hyrt,  39 
D.  246. 

88.  Charges  on  land  devised,  gener- 
ally. —  When  a  devise  of  land  is  accepted, 
a  portion  of  which  is  subject  to  a  charge,  the 
whole  is  liable  in  oise  of  deficiency.  Euaton 
V.  RutUm^  1  D.  283. 

84.  f6r  legacies.  —  Where  a  will 

devises  lands,  directing  the  devisee  to  pa^  a 
legacy,  and  making  such  payment  a  oontlition 
of  the  devise,  the  acceptance  of  the  devise 
impoees  a  personal  obligation  on  the  devisee 
to  pay  the  legacy,  which  may  be  enforoed 
without  resort  to  the  land.  PorUr  v.  Jadt^ 
som  48  R.  704;  01m  v.  i^iiAer,  10  D.  103. 

86.  for  payment   of  devisor's 

debts.  —  All  property  of  a  decedent  subject 
to  execution  in  his  lifetime  is,  after  his 
death,  liable  to  the  payment  of  his  debts; 
and  he  cannot,  by  his  will,  exempt  any  part 
to  tho  prejudice  of  his  creditors.  He  may,  I 
however,  as  against  his  heirs,  provide  that  a 
certain  portion  of  his  estate  be  charged  with 
the  payment  of  his  debts,  and  that  the  other 

{>arts  be  exempt.    Trumbo  v.  Sorrenqf,  16  D. 
03. 

A  charge  will  be  created  upon  the  whole 
estate  for  the  payment  of  the  debts  by  the 
words  *'  I  direct  the  payment  of  all  my  just 
debts, "and  is  not  released  by  the  subsequent 
selection  of  a  part  of  the  estate  to  be  sold  for 
that  purpose.  TreiU  v.  Trent,  9  D.  ft94. 
Where  a  testator  expressly  charges  the 


payment  ol  oertain  spoeifiod  delitB  epoo  Iki 
whole  el  his  property,  and  sets  enert  a  fii4 
for  the  satisaotion  of  his  fsneral  erediton^ 
the  latter  may  require  the  ■perffled  debts  Is 
be  discharged  eat  of  the  geaorel  estate  so  u 
to  obtain  payout  themeelvss  eat  el  thi 
particular  tund.    /& 

Testator's  debts  are  prior  eqintalils  lisss 
on  land  devised  as  against  jadgnkeats  rseov^ 
ered  against  the  devisees  for  their  tBdividssl 
debts.    Marrk  v.  MifwUi,  22  IX  661. 

Judgment  ereditors  of  tlie  devisee^  H 
made  parties  to  a  seit  brought  bj  tto  tsstip 
tor's  creditors  to  obtain  payment  of  their 
claims,  may  be  perpetually  oajdasd  fnm 

Srooeeding  against  proper^  sold  aadsr  a 
ecree  in  the  cause.  Ih, 
8ueh  judgment  ereditors  aiajp  howcv«; 
contest  the  validity  of  the  complainants' 
claims  in  such  suiti  if  they  are  made  parties 
and  if  sudh  claims  are  ertablished,  may  ask 
that  the  personal  estate^  if  any,  be  first  Mf 
plied  thereto^  or  that  thoy  be  snbstitnted  te 
the  complainants'  rights  against  each  person- 
alty, on  the  prinei^  of  marshaling  seenii- 
ties;  and  if  there  be  no  personalty,  tiiey  may 
insist  that  the  realty  be  applied  to  the  testa- 
tor's debts  ia  the  manner  provided  by  the 
wilL    lb. 

Judgment  ereditors  of  the  devisees,  set 
being  made  partiee  to  a  suit  brought  by  tfas 
testator's  oreditors,  may  sell  the  l^gal  eetats 
in  the  devised  premises  on  execution  at  law, 
and  the  purchaser's  title  will  overreach  a 
sale  under  a  decree  ia  such  suit;  nor  eaa  the 
court  el  chancery  protect  a  purchaser  aadsr 
the  decree^  where  the  judgmeats  were  ob- 
tained before  the  suit  was  commenced,  /k 
The  purchaser  under  the  deeroo  can  only 
protect  himself,  in  such  a  casoi  by  filing  a 
bill,  upon  which  he  will  be  compelled  te 
prove  Uie  validity  of  the  daims,  for  the  sat- 
ufaotioa  of  which  the  decree  of  sals  was 
made,  and  to  litigate  every  queetioa  which 
the  judgment  creditors  miffht  have  laieed  as 
an  oojection  to  the  sale.    Tb, 

Tangible  property  is  always  subject  te  the 
owner^  or  beneficiary's  debts,  and  by  the  use 
of  no  terms  or  art  can  property  be  givea  te 
a  man,  or  to  another  for  him,  ao  that  be  asay 
continue  to  enjoy  it  or  derive  any  benefit 
from  it,  and  at  the  same  time  defy  his  ervdi- 
tors  and  deny  them  satisfaction  thereouL 
Mehaiu  v.  JMone,  44  D.  102. 

Creditors  may  be  excluded  from  satisfia»> 
tion  out  of  property  by  excluding  the  debtor 
from  all  benefit  from  or  interest  in  the  prop- 
erty, by  such  a  limitation  as  will  detenaine 
hit  interest  and  make  it  go  to  some  other 
person  upon  the  continffenciy  of  his  bank- 
ruptcy or  insolvency.    lb. 

No  trust  for  oreditors  is  raised  by  testator's 
devise  to  his  executrix  of  the  fee-eimple  d 
all  his  estate,  with  authority  to  sell  ea&ieat 
of  his  real  estate  to  pay  his  debts.  This  is 
but  a  devise  to  hsr  lor  her  sera  beasfil^  with 
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»  roqmMt  to  pfty,  and  she  takes  it  burdened  the  sale  of  land  devised  hj  him,  is  after- 
with  no  mortt  than  the  law  imposed  npon  it.  wards  absolutely  rescinded  by  the  mntnal 
Agnem  t.  FeUerman,  45  D.  671.  oonsent  of  the  porehaser  and  testator,  who 

86.    Iiapsod  defvisM.  —  In  ease  of   a  is  thus  restored  to  his  former  title,  and  dies 
lapsed  deTise»  the  lands  do  not  vest  in  the  seised  of  the  land,  the  deriae  ii  neverthaUaa 
restdnary  devisee,  bnt  descend  to  the  heir,    revoked  and  gone  forever.    /&. 
Orteiie  v.  DenwU^  16  D.  58. 

Property  devised  or  bequeathed  to  a  per- 
son who  is  dead  when  the  will  is  made,  or 
who  dies  before  the  testator,  does  not  pass 
to  such  person's  heirs.  If  personalty,  it  goes 
to  the  residnary  legatee,  and  if  real  estate, 
it  descends  to  the  heirs  ol  the  testator. 
Oart  V.  Sieoeiu,  25  D.  141. 

A  wife  is  not  a  relation  of  her  "  hnsband  " 
within  a  statute  saving  from  lapse  a  devise 
to  a  ** child  or  other  relation"  of  the  testator's 
who  dies  before  the  testator.  Okamr  w, 
CUaver^  20  R.  aO. 

Where  devisee  for  Ufe  dies  before  the  tes- 
tator, the  remainderman  takes  an  immediate 
•state  in  possession  npon  the  testator's  de- 
eease.  ZimmenMin  v.  Anden,  40  D.  552; 
MowaU  V.  Ooroio,  32  D.  541. 

Where  a  testator  devised  to  his  wife  all 
the  property  he  received  with  her,  together 
withaU  the  rest  of  hisestot^  "tiU  his  son 
•hould  oome  to  lawful  age,  when  the  same 
■hall  belon|[  to  him,"  the  devise  to  the  son 
▼eeted  in  him  at  the  death  of  the  testator, 
and  did  not  lapse  by  his  death  before  arriv* 
ing  at  the  age  of  twenty-ona.  Johtmom  t. 
Baker,  9  D.  605. 

87.  Oontrilmtion.  ~  Speeifio  devlMcs 
of  freehold  and  leasehold  estate  must,  in 
England,  contribnta  in  equal  proportions  to 
the  satisfaction  of  the  testator's  debts  by 
■peeialty,  because  both  are  liable  for  the 
payment  of  such  debts  by  the  statnta  of 
fraudulent  devises.  OhoM  v.  Lodbernum,  85 
D.277. 

A  testator,  after  devising  all  his  real  es- 
tate to  his  widow  for  life,  devised  a  specific 
paroel  thereof  to  B^  and  the  "balance" 
thereof  to  a  Htid,  that  the  devise  to  C 
was  speeificb  and  not  residuary,  and  that  C 
was  entitled  to  contribution  from  the  other 
devisee  for  a  portion  of  the  land  devised  to 
him  taken  to  pay  debts  of  the  testator  and 
tlie  dower  of  Uie  widow,  who  elected  not  to 
taka  under  the  wilL  Hendermm  v.  Qrttn,  11 
R.149. 

88.  Bevocation.  —To  make  a  devise  of 
land  effectual,  the  testator  must  not  only  be 
actually  seised  thereof,  but  continue  seised  to 
the  time  of  his  death.  Therefore,  a  convey- 
ance of  land  devised  is  pro  ianto  a  revocation 
€>f  the  wilL    Mkmae  v.  Oxe,  9  D.  313. 

Any  change  by  the  testator  in  the  estate 
in  lands  devised,  or  any  act,  though  nuga- 
tory in  itself,  yet  demonstratinj;  an  inten* 
tion  to  revoke  the  devise,  will  amount  to  a 
rovocation,  except  in  the  case  of  a  convey- 
anoe  for  tfaepurpcee  fA  the  payment  of  debts. 
WtOkm  T.  Ifaton,  11  D.  45iS. 

Whet*  ft  oontrael^  made  by  a  testator  for 


Competency  ol^  as  witnesses^  see  W 

42. 
Rights  ol  residuary,  see  WiLU^  87. 

DILiaBNOB. 

Oomplainant  must  use,  see  BQurrr,  fOl 

In  serving  notioe  of  dishonor,  see  Biuf  Aa» 

Nam,  204-207. 
What  required  from  bailee,  see  BAiumrr,  ft. 
What  required  from  factors,  see  Paotobi,  S. 
What   required    from   warehousemen,    sse 

WABKHOVBBmM,  i. 

What  required  of  pledgee,  eee  Punoi,  etat 

7. 
What  to  appear  on  application  for  new  tria^ 

see  New  Trial,  86^  86. 

DIBEOTIOV. 

Of  exeontioD,  see  Szaoorioir,  4 
Of  verdict^  see  Thiax^  95. 

DIBEOTOB& 
ol  oorporatUm  for  wrongful  acts  •( 

OOBPOAATIOHS,  128. 

Of  banks,  see  Baiolb  and  Bamkiho,  48l 
Powers  and  duties  o^  see  Railroaii  Ooh* 


Remedy  of  stockholden  against,  see  OoRVO* 

RATioir%  56-58. 
Who  may  be,  their  powers^  eta,  see  CoEi^ 

RATIONS,  149,  et  seq. 

DTBABTTiTTIES. 

Of  aliens,  see  AuRNa,  IL 

Of  coverture^  eee  Husrard  ard  Wotr,  99- 


Of  infancy,  see  Ikvartb,  4. 

Of  lunatics,  sse  Irsakr  PRRSORi^  L 

Of  spendthrifts,  see  SrRRiiTBRiJTa,  L 

To  sue,  as  ground  ol  abatement^  see  Arat» 

MRHT,  10. 
Within  statute  ol  limitations,  see  LnoTAi 

nous  OF  AonoNs,  IV. 


Of  infants'  contracts,  see  IirrARn^  27-801 

DTSBAKHTWQ. 
See  Attornrt  ard  Clirmt,  8^  t. 


When  included  in  costs,  see  Con%  18. 


Foreign,  when  a  bar,  see  BARRRirrTOT,  64. 
From  arrest  on  fie  esMol,  see  Nr  Bzrat,  IOl 
From  custody,  when  proper^  see  Harraj 
Ck>Bru%  11,  12L 


V«r  Index  to  Notes  In  Amerl 

From  impriioninmil  «b  capiat  ad  mUirfadanr 

dum^  see  ExiooTioii,  169. 
In   bankruptoy,  iti   cffeet,    and   how   im- 

poftched,  MO  Bahkbuptot,  32-41. 
la  inaolToney,  im  IvaoLTBNor,  20-S7. 
Of  oorenmnta,  mo  Covsk Aim,  17. 
Of  debta,  generally,  loe  Pcbtok  amd  Cbu>- 

ROB,  6. 
Of  exeention,  tee  BzBOunov,  17L 
Of  guarantor,  gronnda  for,  aoe  Quabaitit, 

24-29. 
Of  indonert  of  negotiable  paper,  aee  Billb 

AMD  NoTU,  22&-235. 
Of  judgment  lien,  tee  Judgmbbt,  101^  105. 
Of  jndgmenta,  tee  Judombbt,  V. 
Of  jury,  before  Terdiot^  effeot  of,  aee  JuDa- 

HBRT,  81. 
Of  JBiy,  before  verdiot^  when  worka  aoquittal, 

aae  Tbial,  168. 
Of  liability  for  aaaessmenta  or  oalli^  aee  Cob- 

pobatioms,  73,  74. 
Of  liability  on  bonda,  tee  BoBM^  SH 
Of  liena,  mo  Libns,  7. 
Of  meohanioi'  lien,  aee  MscHAHiai'  Libn, 

16. 
Of  Mrranta,  tee  Mastbb  abd  Sbbtaht,  6. 
Of  inrety,  mo  Billi  and  Notm^  69^  (3; 

SUBETTSHIP,  IIL 

Of  tnraty  on  administration  bond,  aee  Bz* 

■0(JTOBfl»  eto.,  182. 
Of  anrety  on  attachment  bond*  aee  ATTAOi- 

MBNT,  128. 
Of  ihe  mortgage  Uen,  aee  MoBTQAOii^  VIIL 
Of  traatee,  see  XBOSia,  61. 

DISOIPUNB. 

Marital,  see  Husbavd  and  Wm,  1, 
Parentid,  aae  Pabbmt  and  Child,  3. 
Of  oollege,  atatate  to  enforce,  aae  CoLLioia, 

Of  papila,  by  teaohere,  see  ScHOOU,  17. 
Of  aeamen,  by  maater,  see  Shipfinq,  41. 

DISOLAnCBa. 

By  deTisee,  see  Dbtdi,  32. 

In  ejectment,  see  EracTM bht,  30. 

In  eoaity,  offioe  and  effect  of,  aee  Plbadi«0» 

DISOONTINirANOX. 

Of  aettcoi,  generally,  see  AcnoNi^  18. 

Of  highwaya,  aee  Hiohwatb,  27,  28. 

Of  local  improvementa,  see  MuviciFAL  COB- 

pobations,  46. 
Of  proceedings  to  oondemn  land%  aee  Em- 

NBVT  Domain,  26. 
On  failure  to  appear,  in  justioca'  conrta,  aee 

JaanoB  ov  tbb  Pbacb,  18. 
On  plea  of  title,  in  justice's  conrli  aee  Jini> 

nan  of  thb  Pkaoi^  10. 

DISCOUNTS. 

Fofwera  el  banks  aa  to^  see  Banks  abb  Bank- 

Dfo,  40. 
When  iavrie«%  aee  UsvBV,  & 
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DISCO  VEBT  ~  nrsPBonov. 

[Includes  the  now  nearlT  obaoleCe  eqaltabis 
remedy  of  one  party  to  a  suit  to  con&pel 


to  diicloae  matten  within  his  knowledge  Impor* 
tant  to  his  adTersary's  ease,  by  meana  of  a  bul  of 
diMOTcry,  and  the  modem  smbstltnto  Xnf  otdsr  lor 
production  and  inspection  of  hooka  am 
The  ezamiuatlon  of  parties  aa  wltnesH 
CTor,  either  before  or  at  the  trial,  and  tbe  taklag 
of  depositions  are  not  included.! 


Compelling  attorney  to  produce 
aee  Attobnxt  and  Olibht,  SflL 

1.  Jurisdictioii  of  equitjr- — KQu^t 
having  taken  cogniaance  <2  a  aoii  lor  the 
purpose  of  a  diacove^,  will  entertain  it  Isr 
the  purpose  of  a  relief  in  moat  caaea  of  fiaad, 
account^  accident,  and  miatake.  Jiiddlttamm 
Bank  t.  Ru$9,  8  D.  164. 

Eqai^  will  asaiat  the  Juriadietion  of  j 
of  law  by  requiring  ducovery  in  a  _ 
case,  bat  will  not  retain  a  bill  aeeking 
relief,  where  the  diacoTory  ■ought  ia  tne  ob^ 
equity.    Kmloek  ▼.  Hamtm,  27  D.  441. 

Equity  haa  juriadietion  el  a  bill  for  die* 
coverv  of  the  amount  of  a  note  alleged  te 
have  been  destroyed  by  fire.  TnAi  ▼.  Lam^ 
45  D.  305. 

The  chancellor  may  direot  an  iaaue  to  be 
tried  by  a  jury,  to  ascertain  the  fact  of  an 
alleaed  loss,  upon  a  bill  filed  for  a  diaeovety 
of  the  amount  of  a  lost  note.     /& 

Equity  will  compel  discovery  of  a  aaerel 
trust  to  enforce  it  if  lawful,  or  declare  it 
Toid  if  unlawful,  wheaerer  the  fact  of  its  not 
being  declared  in  the  conveyance  creatiBg 
the  Mgal  estate^  ia  caused  by  frmnd  or  cir- 
cumvention, or  is  the  result  of  accident  or 
miatake,  or  the  omission  ia  by  deaigo,  tbe 
tmat  being  unlawful,  and  the  object  cf 
secrecy  being  to  evade  the  policy  of  tae  law. 
In  iheae  casea  tbe  court  proceeda  npon  tbe 
idea  of  preventing  fraud.  Bvtmm  ▼.  Clttgg^  H 
D.  418. 

Where  a  party  comes  into  equity  for 
cor^ry,  the  court  will  retain  the  canaa^ 
give  the  proper  relief  founded  on  the 
cry,  unless  the  discovery  ia  sougfai  for  tbe 

Eurpose  of  using  it  in  a  pending  aetaoA  al 
iw.     Lyon$  ▼.  MUler,  62  D.  188. 

A  bill  for  discovery  will  be  granted  mart 
rsadil^,  and  with  less  ntoe  application  sf 
techniod  rules,  than  a  bill  for  aa  injunetiaB 
to  stay  proceeding  at  law,  or  to  mterfais 
with  sucn  proceedmgs  in  any  way.  ^awtU 
T.  Admore^  57  D.  371. 

Bills  for  discovery  are  favored  in  equity, 
and  will  be  sustained  in  all  cases  where  aossa 
well-founded  objection  does  not  exist  against 
the  exercise  of  the  jurisdiction.     IL 

If  the  court  in  which  sn  action  ia  brought 
can  compel  discovery,  equity  will  not  intst^ 
fera.     /A. 

Chancery  may  entertain  a  bOl  for  diaeor- 
cry  of  all  a  man's  estate,  legal  and  cqnitaUi^ 
and  may  make  all  proper  decreee  to  anbjeet 
the  same  to  the  execution  of  hia  creditesm 
Ba^  Stai€  inm  Obu  t.  {hodaO^  78  D.  Sli, 
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A.  WhM  s  bill  wfll  lie.  —  A  bill  for 
AiMowy  bj  th«  orediton  of  a  corporation, 
•gainst  tho  mombera  thereof,  liable  by  etat- 
nte  for  iti  debts,  may  be  sustained  in  a  case 
where  a  proper  foundation  ia  shown.  Mid' 
dleta/um  Bank  t.  Ru»»,  8  D.  164. 

Discovenr  may  be  had,  not  only  to  support 
an  action  then  institoted,  bat  as  anziliary  to 
the  maintenanoe  of  an  action  then  contem- 
plated to  be  brought  Woifr.  Woif,  18  D. 
818. 

Chancery  will  compel  a  discovery  in  aid  of 
a  suit  at  law  where  the  leading  drcamstances 
reet  in  the  knowledge  of  the  defendant 
Skinmer  t.  JutUon,  21  D.  691. 

Whether  the  action  be  in  tort  or  on  con- 
tract in  aid  of  which  the  disoovery  is  sought^ 
if  the  plaintiff  has  an  equitable  right,  a  dis- 
eorery  will  be  enforced,    lb. 

To  detect  fraad  and  imposition,  and  to  set 
aside  a  frandnlent  oonTcyance,  a  discoTcry 
will  be  decreed.    76. 

A  party  having  equitable  claims  haa  a 
right  to  a  diacoTcry  under  oath  from  the 
defendant  to  haTC  all  the  proofs  on  which 
his  claims  depend  taken  in  due  form  and 
sabmitted  to  the  deciuon  of  a  court  of 
equity,  and,  if  dissatisfied  with  ita  deciaion, 
to  have  it  reviewed  in  the  highest  appellate 
tribunal  in  the  state.  Hardy  v.  8ummer$t 
82  D.  167. 

The  coanW  court  cannot  deprive  a  party  of 
such  right  »J  the  summary  exercise  of  the 
powers  specially  delegated  to  it  under  the 
act  of  deacenta.    lh» 

Plaintift  have  a  right  to  a  diacovery  of 
defendant'a  religioua  Mlief,  where  the  object 
ai  the  inquiry  ia  to  aacertain  from  it  w  evi- 
dence, whether  a  teatatrix  did  not  make  a 
bequeat  of  negroea  to  the  defendant  upon 
aome  aecret  understanding  that  he  would 
Bot  hold  the  negroea  in  aervitude.  Tbomp- 
son  V.  Newim,  42  D.  169. 

It  is  a  profjer  object  for  a  bill  of  discoverv 
to  ascertain,  in  a  case  where  the  defendant  s 
title  can  only  prevail  upon  the  ground  of  his 
being  a  btma  fidt  purchaser  without  notice 
ol  the  plaintiff's  title,  whether  he  had  such 
notice,  and  to  call  upon  him  to  disclose  all 
the  circnmatanoee  which  may  go  to  probe 
hia  conacience  upon  that  point  Bowell  v. 
Athmon^  67  B.  871. 

The  rig^ht  to  call  defendant  aa  a  witneas 
at  the  trial  doea  not  prevent  the  plaintiff 
from  maintaining  a  bill  of  diacovery  against 
him  before  the  tnal.  He  may  need  the  facta 
discovered  al  the  trial,  or  he  may  bring  the 
bill  before  the  auit  haa  been  commenced,  to 
enable  him  to  frame  his  declaration.    76. 

A  judgment  creditor  may  demand  of  his 
debtor,  in  general  terms,  a  disclosure  of  his 
■aseta  and  of  the  namea  of  hia  debtora.  Bay 
State  Iron  Co.  v.  CfoodaU,  75  D.  219. 

8.  When  s  bill  will  not  Ue.  — A 
hill  ol  discovery  doea  not  lie  against  one  not 


and  enough  must  be  stated  to  enable  the 
court  to  judge  of  the  alleged  liability  of  the 
defendant    Price  v.  Tpeon,  22  D.  279. 

4.  Will  not  lie  m  casee  inTolwing 
forfeitizres  or  penalties,  unleee  thej 
are  waived.  — No  person  ia  obliged  to  aa^ 
swer  matter  of  scandal,  nor  to  make  dis- 
covery of  that  which  may  aubject  him  to  a 
forfeiture  or  penalty,  mmmtt.  /ncfiisi,  21 
D.  691. 

''Scandal"  is  here  used  hi  a  teehniiml 
sense,  and  is  applicable  to  crime  coly.    IL 

Where  the  statute  of  limitations  has  ran, 
the  defendant  must  answer,  as  the  penalty 
cannot  be  enforced.    lb. 

If  the  penalty  is  waived  by  the  plaintiff 
and  by  all  thcoe  who  could  claim  any  part 
thereof,  the  defendant  is  bound  to  make  die* 
covery.    lb. 

Principles  applied  to  a  bill  for  a  discovery 
in  aid  of  an  action  of  ejectment  against  one 
alleged  to  hold  under  a  deed  in  trust  for  the 
grantor.     lb, 

6.  or   orlmee.  —  A   defendant   In 

equity  is  not  bound  to  midLC  any  discovery 
in  answering  a  bill  that  would  subject  hia 
to  a  criminju  prosecution.  It  must  appear, 
however,  from  the  bill  or  plea,  that  his  an* 
swera  would  subject  him  to  punishment 
WoffY.Woff,  18  D.  818. 

A  bill  ox  discovery  lies  only  to  obtain  a 
disclosure  of  facts  ia  relation  to  a  civil,  and 
not  to  a  criminal  case.  Friee  v.  Tyeon,  22 
D.  279. 

Where  diacovery  might  aubject  defendant 
to  criminid  prcaeoution,  he  may,  in  hia  an- 
swer, insist  that  he  is  not  bound  to  make 
any  such  discovery.  Say  Siaie  Irom  Cbi  t. 
Chodall,  76  D.  219. 

6.  Partiee.  — Objection  of  defect  ol  nar* 
ties  to  a  bill  for  discovery  of  amount  of  a loet 
note  must  be  made  in  the  lower  court  before 
the  hearing;  it  is  too  late  to  rely  upon  it  ia 
the  appellate  court  TrtUy  v.  Lom^  46  Dl 
306. 

A  bill  for  diacovery  merely  may  be  main* 
tained  against  a  ompontion  and  ite  officers. 
HoweU  V.  Aehmore,  67  D.  871. 

A  single  creditor  may  file  a  bill  for  discov- 
ery against  a  debtor  to  enable  him  to  reach 
legal  assets,  and  if  he  thereby  gains  a  priority 
over  other  creditors,  he  will  be  entitled  to 
retain  it    Bbnore  v.  Spear^  78  D.  729. 

A  single  creditor  in  pursuit  of  legal  assets 
cannot  oe  forced  to  divide  with  other  credi- 
tors, nor  compelled  to  make  other  creditors 
parties  to  his  bill  in  equity  to  enforce  his 
legal  right    Ibk 

A  biU  of  discovery  may  be  filed  against 
defendant  alone,  notwithstanding  the  statute 
provides  tiiat  such  a  bill  may  be  filed  "  against 
the  defendant  and  other  persons, "  eta  Bay 
StaU  Irm  Co.  v.  OoodaU,  76  D.  219. 

7.  Form  and  requisitee  of  the  bilL  — 
A  bill  for  a  discovery  in  aid  of  an  action  at 
law  must  allege  facts  showing  that  the  eeart 
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\m  which  the  aetioa  is  pending  has  jnrisdic- 
tion  thereof.    8hmmr  ▼.  Jwdton.  21  D.  691. 

There  oea  be  no  hearing  od  the  merite 
mleee  relief  as  well  as  disoorery  is  asked. 
Frie»  T.  2WoN»  22  P.  279. 

A  bill  el  discoyery  perfonns  the  offioe  of 
a  snmmoiis  when  naed  in  aid  ol  an  action  or 
anit  in  another  oonrt.    /& 

A  bill  for  discovery  ol  deeds,  which  does 
not  allege  that  the  particnlar  deeds  claimed 
b^  oomplainanti  and  which  are  material  to 
him  in  a  pending  action,  are  in  the  costody 
or  nnder  the  control  of  defendants,  is  de- 
fective and  cannot  be  maintained*  Hotigk 
T.  MarUn,  34  B.  403. 

The  bill  need  not  state  that  the  discoTsry 
is  absolutely  necessary;  it  is  safficient  to 
state  that  tt  is  materiaL  HoweU  t.  AA- 
57  D.  371. 

A  bill  which  doee  not  distinctly  aver  that 
the  disooTory  is  material,  and  that  the  &ots 
cannot  be  otherwise  proved,  bnt  which  asks 
the  defendant  to  discover  whether  he  had 
knowledge  of  a  prior  unrecorded  deed,  and 
states  that  the  party  ^m  whom  the  deed 
was  procured  lives  out  of  the  state^  and  that 
there  were  no  witnesses  thereto^  and  that 
the  defendant  has  at  all  timee  refused  to 
give  any  information  in  relation  thereto^ 
lufficiently  shows  the  materiality  of  the  tes- 
timony, and  that  it  cannot  be  procured  from 
any  other  source.    lb. 

8.  The  answer,  aad  its  «IR»ot  —  FUin- 
tiif  is  entitled  to  a  full  answer,  where  relief 
may  be  had  in  chancery,  as  to  every  material 
allegatioa  ol  his  bill  Priet  ▼.  Tif^m,  22  D. 
179. 

Defendant  may  state  matters  in  bar  or 
avoidance  of  the  plaintiff's  daim,  by  way  of 
further  answer,  after  bavins  answered  idl 
the  allegations  of  the  bilL    fb. 

Matters  upon  which  defendant  intends  to 
rely  as  a  detense  to  plaintiff's  claim,  stated 
la  answer  to  a  bill  ol  discovery,  are  not  im- 
pertinent,   /ft. 

On  amendment  ol  a  bill  of  discovery  after 
answer,  so  as  to  pray  relief,  the  defendant 
cannot  put  in  a  complete  answer  over  agun; 
and  if  be  does  so^  that  part  of  it  answering 
anything  beyond  the  amended  bill  will  be 
expunged  as  impertinent,    lb. 

Where  a  bill  of  discovery  alleges  that  no 
consideration  was  given  by  the  defendant 
for  the  property  in  dispute,  an  answer  which 
merely  alleges  that  a  consideration  was  paid, 
witiiout  statmg  whose  money  it  was,  or  by 
or  for  whom  it  was  paid,  is  evasive,  and  ex- 
oeptions  thereto  should  be  sustained.  IFit- 
son  V.  Woodrtf,  31  D.  194. 

Where  a  bul  for  discovery  charffes  a  be- 
quest upon  a  secret  trust  for  the  benefit  of 
slaves,  uie  defendant  must  answer  as  to  the 
truth  of  the  charge.  7%omp§(M  v.  NewUn, 
4S  D.  169. 

The  answer  to  a  bill  of  discovery  is  treated 
M  ovideiics^  and  if  used  ataO,  tiMiHMla  ol 


it  is  to  be  read  as  the  testimony  ol  a  witi 
ness,  but  it  may  be  disnroved  or  disrredHed 
in  the  same  way  as  we  testimoay  ol  aay 
other  witness.    Ifons  v.  Miller,  08  D.  12& 

0.  Demurrvr.  —  That  a  thud  nenon  is 
acquainted  with  the  facts  sought  amr  is  ae 
firound  of  demurrer  to  the  bill.  Tlie  eb- 
lection  may  be  raised  and  exaautaMd  on  tbe 
hearing  of  the  bilL  iSUnner  ▼•  ^mCsoi^  21 
D.  691. 

That  the  Mil  eeeks  discovery 
fondant  who  is  a  mere  witness, 
interest  in  the  suiti  is,  as  a  genoral  rviU,  a 

food  objection  to  it    HoweU  v.  Atitmm%  f7 
>.  371. 

Demurrer  to  the  bill  on  the  ground  As* 
answers  to  interrogatories  might  anbioct  de- 
fendant to  a  criminal  proeecution  will  not  be 
soBtained.  Bom  l^aU  from  0»,  w,  OoedaU^  T§ 
D.  219. 

Where  a  bQl  is  filed  for  disoovery  ead 
relief,  defendant  cannot  demur  to  dieooreiy 
only,  except  where  the  disoovery  would  sub- 
ject him  to  apenalty,  or  itis  immaterial  or  isi- 
pertinenti  or  involves  a  breach  d  oonfideooe 
which  the  law  holds  inviolate^  or  i^pertains 
exclusively  to  the  defendant'e  title.  Witt^ 
V.  McManen,  93  D.  700. 

10.  Bvidenoa  —  Xnterrogatoriea.  — 
The  relevancy,  legality,  and  competency  of 
testimony  brought  out  by  a  bUl  of  diacovery 
are  to  be  determined  by  the  court  for  whose 
use  the  disoovery  is  required.  J^riee  v.  Ty- 
son, 22  D.  279. 

In  reply  to  an  interrogatory,  aa  iadepea- 
dent  contract  not  elicited  by  the  ial 
is  inadminible.    Zeigler  v.  Biate»  M 

Striking  out  intaroffatoriee 
for  which  a  judgment  wul  be  rev 
from  the  evidence  introduced,  the  legal  efiiBct 
is  the  same  as  if  they  had  not  been  etricksa 
out,  and  had  been  answered.  Btieny*  #Wulu, 
64  D.  271. 

11.  The  diacoTory  flprantad,  aad 
whan  ralief  will  be  dsiiisa.  — Where  dv- 
oovery  and  relief  are  soiu^t,  a  party  eannet 
have  a  disoovery  as  anxiftary  to  such  reiki, 
when  he  is  not  sntitled  to  reliof.  JUddi^- 
toum  Bank  v.  i?ifM,  8  D.  164.  Bnt  in  a  bill 
for  disoovery  and  relief,  denial  of  the  djeoov* 
cry  ii  no  ground  for  dismissing  the  bilL  The 
plaintiff  may  make  out  his  case  without  di»> 
covery.     WiBiar  v.  McMamu,  93  D.  70a 

Where  it  appears  from  the  bill  that  there 
is  no  remedy,  the  plaintiff  cannot  havo  a  di»> 
oovery.    Price  v.  Tymm,  22  D.  279. 

A  bona/de  purchiuer  for  value  ii  entitled 
to  have  his  title  protected  by  a  eoort  of 
eqnitjr,  and  will  not  be  compelled  to  discover 
anything  which  will  invalioate  his  title;  hot 
where  he  is  charsed  with  fraud,  a  court  sf 

auity  will  compel  him  to  disdoee  tlio  facti 
eged  as  fraud.    HcweU  v.  A§kmm%  SI  Dl 
371. 

19.  Order  fur  prodvctioa  of  books 
•ad  papam-*  One  not  a  party  to 
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mot  be  compelled  to  deliver  to  the  muter 
bookf  and  papers  in  his  possession.  Morley 
r.  Oreen,  42  V.  112. 

A  coart  has  no  jnrisdiotion  to  oompel  a 
witness  not  a  party  to  surrender  possession 
of  any  book  or  paper.    1 6. 

The  court  may  order  production  of  a  deed 
nnder  which  a  party  to  the  suit  claims  title, 
where,  on  examination,  he  admits  that  it  is 
in  his  possession,  and  such  deed  may  be  put 
in  eTidence  without  calling  the  attesting  wit- 
Msa.    MeOregor  t.  Wait,  69  D.  306. 

DISOBETION. 

AUowanoe  of  interest^  when  matter  of,  see 

IlCTKREffr,  2. 

As  to  bailing  prisoner,  see  BAZLp  8-lA. 

As  to  oosts,  see  Costs,  2. 

As  to  enjoining  infringement  of  trade-mark% 

see  TBADK-MAAKfl,  10. 

As  to  granting  new  trials,  see  Kbw  Tbial, 

54. 
As  to  issuing  mandamuB^  see  Maxdamus,  6. 
As  to  relief  granted,  see  Sncmo  Pkhyorm- 

▲iicx,  42. 
Of  ooort  below,  when  reriewable,  see  Ar- 

rxAi^  10-18. 
On  erimmal  trial,  review  of,  see  Apfbal, 

ie7-170. 
Roview  of  matters  oi^  see  Ebrox,  0. 
To  grant  or  refuse  oontinuanoe,  see  Tftiai^ 

16,182. 
To  issue  eerthrarif  see  Cbktzobaki,  S. 

DXSOSBnOVABT  POWER. 
To  sell,  when  works  oonversion,  see  Wilu^ 

DISOBIMINATIOir. 

Ib  railroad  freights,  see  Railroad  Ck>ifFA- 
aui^63b 

DI8BASB. 

Iiapatations  ol^  when  actionable,  see  Slav- 
Dn,lL 

DZ8H0N0B. 

Of  bUl  er  note,  see  Bills  and  Noras,  V. 
Of  oheck,  notice  o^  see  CuxcKS,  1& 
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has  enacted  an  ordinanoe  to  that  end,  one 
cannot  be  oonvieted,  oader  the  previously 
enacted  general  law,  U  the  offense  of  keep- 
ing a  disorderly  house.  Mogtn  v.  PeopU,  o9 
R.  146. 

8.  Wlist  if  s  disorderly  house.  ^  A 
house  is  disorderly  which  tends  to  public 
annoyance,  although  only  one  person  may 
actually  have  been  disturbed.  (Um,  t.  Hop' 
kiru,  43  R  527. 

A  canvas  tent  may  be  a  "  disorderly 
house."    KiUnian  T.  SkUe,  28  R  432. 

8.  Assent  to  immoral  use  of  house. 
— Under  the  stetute,  there  is  no  distinction 
between  the  act  of  letting  a  house  for  the 
express  purpose  of  prostitution  and  the  let- 
ting it  for  a  proper  purpossL  and  afterwards 
knowingly  permitting  it  to  be  used  for  suck 
purpose.    State  ▼.  Abrahams^  71  D.  399. 

1&  oouTict  defendant  of  assent  to  use  el 
house  for  purposes  of  Drostitution,  under  a 
statute  making  it  an  onense  for  a  person  to 
permit  a  house  which  he  has  leased  to  be  used 
as  a  house  of  prostitution,  where  the  original 
letting  was  lawful,  the  jury  must  find  that 
he  did  some  affirmative  act,  or  made  some 
declaration,  from  which  to  conclude  his  as- 
sent. A  silent  assent  in  his  own  mind, 
wholly  unoommunioated,  and  not  acted  on, 
would  not  justify  his  conviction.     Ib, 

4.  Aiding  and  assistinjg.  —An  indict- 
ment for  keeping  a  house  of  ill-fame  will  lie, 
though  defendant  merely  aided  and  assisted 
others  in  keeping  the  same.  Com,  t.  (Ton- 
flMtt,  79  D.  69a 

6.  Indictment.  •— la  an  indictment  for 
keeping  a  disorderly  dram-house^  it  is  not 
necessary  to  stote  particulars,  as  the  names 
of  the  parties  who  frequent  the  house,  ete., 
but  these  may  be  given  in  evidence  nnder 
the  general  charge.  State  v.  PcUtereon,  46 
D.  606;  StcUe  ▼.  Vame,  49  R.  331. 

An  indictment  for  keeping  a  disorderly 
house,  to  the  damue  and  common  nuisance 
of  all  the  citizens  ofthe  stete,  is  bad,  for  not 
showing  particularly  that  the  house  was  in  a 
public  place  or  that  the  public  were  affected 
thereby.    Maine  v.  State,  13  R.  864. 

6.  Evidence,  generally.  —  Motive  for 
keeping  a  house  of  ill-fame  need  not  be 
proved,  for  whether  it  be  kept  for  sain  or 
through  other  motives,  it  is  eqnuly  an 
offense  under  the  stetute.  State  v.  Nkeon,  46 
D.  136. 

A  conversation  of  men  held  outeide  of  an 
alleged  house  of  ill-fame,  and  immediately 
after  coming  out  of  it,  but  not  in  the  presence 
of  the  defendant,  or  any  of  the  inmates,  con* 
coming  what  had  token  place  in  the  house,  is 
not  admissible.     Com,  v.  Harwood,  64  D.  49. 

Evidence  of  common  reputation  as  to  char- 
acter of  a  person  is  not  sufficient  to  justify 
his  conviction  on  an  indictment  for  keeping 
a  house  of  ill-fame,  resorted  to  for  the  pur- 
pose of  prostitution  or  lewdness;  he  must  be 
shown  to  be  the  keeper,  in  order  to  sustain  a 


Cottclunveness  of  judgment  of^  tee  Jcdo- 

MXHT,  66. 
Of  appeal,  see  Appsal,  123. 
Of  >^PP^  '^v  defecte  in  bond,  see  Appsil, 

Of  appeal  from  jnstioe's  oonrt^  see  Juitics 

OP  THB  PSAOS,  38. 
Of  bill  in  equity,  see  Equttt,  63,  64. 
Of  minister,  see  Reliqious  Socimia,  12. 
Of  writ  of  error,  see  Error,  30. 
Review  of  judgment  of,  see  Trial,  69. 

DI80BDERLT  HOUSSa 

1.    Jurisdiction.— Where  the  charter 
«l  a  city  gives  it  exclusive  power  to  prohibit 
aad  suppress  disorderly  houses,  and  the  oity 
IAD.  B.— 7S 


I 

J 


1154 


DISOBDERLY  HOUSES  -  DISTRIBUTIOK. 


Wmr  Ind«z  to  Notes  la  Amarleftn  Decisions  mad  Amerlcaa  Reports,  see  pp.  0-Mtu 


oonTioUon,  bat  this  does  not  necessitate 
proof  that  he  was  the  owner  of  the  house,  nor 
of  positiTo  testimony  that  he  wm  keeper  of 
It;  the  jury  may  oondnde  that  he  was  such 
keeper  from  proof  that  he  acted  as  snoh  or 
so  held  himself  oat  to  the  world.  8taU  t. 
Band,  71  B.  453. 

Evidenoe  that  there  was  no  noise  or  dis- 
torbanoe  of  the  peace  in  the  house,  or  annoy- 
ance to  the  neighborhood,  is  immaterial,  and 
properly  exolu(&d.  Conu  v.  OatmeU,  79  D.  003. 

7.  Aoputstlon  of  hooM  or  inmstes.* 
— -Eridenoe  of  general  bad  character  for 
chastity  of  females  who  frequent  the  house 
Is  competent  to  show  that  the  honse  is  of  bad 
repute.    /& 

Bridenoe  is  admissible  that  females  were 
repeatedly  arrested  at  the  prisoner's  house, 
at  late  hoars  of  the  night,  and  couTioted  as 
prostitates,  and  that  uie  prisoner  had  pro- 
cnred  bail  for  them.  Hanoood  ▼.  People^  84 
D.  175. 

Character  of  a  house,  as  being  one  of  ill- 
fiune^  oannot  be  shown  by  general  reputa- 
tion* but  must  be  proTcd  by  particular  ucts. 
Xefifon  T.  People,  84  D.  177;  HenmmY.  StaU. 
60  R.  204;  Handy  w.  SUUe,  56  K  803. 

8.  Variance.  —  Under  an  indictment  at 
common  law  for  keeping  a  "disorderly 
house,"  it  is  no  Tariance  that  defendant  kept 
only  a  single  roonL  Com,  w,  Bylman,  19  R. 
469. 

DISPOSAIi. 

Of  persons  arrested,  see  Abrist,  22. 

Of  proceeds  ol  publio  sale^  see   Jppioial 

Sali,  15.  </ 

Of  proceeds  of  sale  of  infant's  lands*  see  In* 

FAim,  14. 
Of  surplus  moneys  in  foreclosure^  see  Mobt- 

oaaia,  107. 

DISP08SS8SI0V. 

Of  tenant^  see  Lawdlord  and  Tinast,  61. 
What  necessary  to  support  ejeetmenti  see 
EjionaaiT,  9. 

See  also  DnasBDi. 

DI8aUAI«IFI0ATI0Na 

Of  jndges,  see  Jvboib,  4. 

Of  jurors,  new  trial  for,  see  Niw  Trial,  16^ 

67. 
Of  justices  of  the  peace,  see  JumcR  of  thb 

PlAOI,  11. 

DI8BEI8IV. 
Of  one  tenant  in  common  by  another,  see 

CO-TRNAMOT,  27-30. 

Remedy  for,  see  Ejectmrht. 
What  constitutes,  see  Adtrrsr  Poasusioif, 
6. 

Dissoiixmoir. 

ATcrment  of,  see  Corporations,  209. 
Of  attachments,  see  Attachment,  80-91. 

*  Repatatlon  of  a  houM  si  one  of  ill-fame,  see 
BOte,»i&.aO»-2U. 


Of  banks,  see  Bavks  a«d  BAvniap  ▼. 
Of   corporation^  generally,  mm    Otmxom^ 
TION8,  VIL 

Of  injunction,  see  Ixjuvonov,  61-ff7. 

Of  i]mnetion«  damages  on,  see  Ivjvvcnn^ 

Of  insuranoe  oompanies»  see  Iksukahci,  2141 

Of  liens  upon  ressels,  see  SHrppoio,  601 

Of  marriage,  effect  as  regards  oommnnity 

property,  see  Husrand  akh  Wotr,  83. 
Of  marriage,  effect  of  absence  as^  see  Mar> 

RIAQR  AND  DlVORCI^  18. 

Of  partnership,  see  Partnrrssit,  IT. 

Of  railroad  corporation,  see  Railroad  Oom* 

PAHIRI^  12. 
Of  Tolontary  association^  see  AnooLAnoR^ 

9. 
Of  writ  of  wt  eaoeai,  see  Kr  Ezxas;  H 

DIBTTTiTiTma. 
TazatioB  ci^  see  RRy■lll^^  6. 

DZSTXHOnOV. 

Between  conditional  hJo  and  mortgsf^  mm 

Salrs,  56. 
Between  contract  to  sell  and  deed,  mm  Ym^ 

dor  AMD  PURCHA8RR»  1. 

Between  eminent  domain  and  tazatiai^  est 

EioifRHT  Domain,  2. 
Between  false  pretenses  and   lummj,  ssa 

FaLSR  PRRTRNSRi^  3. 

Between  larceny  and  embeniemRnl»  see  Lar- 
ORRT,  6. 

Between  law  and  equity,  see  Bounr,  L 
Between  liability  of  telegraph  oompaniea  sad 

that  of  carriersi  see  xRUHUtAPm  na 

C0MPAHIR8,  1. 
Between  mortga||e  and  conditioaal  sals^  or 

oouToyanoe  m  trost^  see  Mortoao^ 

6,6. 
Between  pledge  and  sUe^  see  Plrdor,  e4sL,  3. 
Between  real  and  personal   propsr^,  see 

Rral  Protrrtt,  1. 
Between  sale  and  bailment^ 

lessee  see  Salrs^  3-6. 
Between  warranty  aad 

IvavRAirG^  13. 


DZ8TIK0T 

When  eridenoe  of,  allowable^  see 
iRrmio^  8;  Byidritg^  256w 


For  rent,  see  LAin>LORD  and  Trvaa  flL 
Of  trespassing  cattle,  see  Trrsfah^  IL 

DISTBIBUnOV. 

[Tndndes  the  general  rules  of  lawi 
riicht  to  ihares  in,  and  the  dlrlalon  m  tliei 

•aaets  of  an  intestate  among  his  next  of 

other  relatives.  The  powen.  dnties,  and  Uehil- 
itlet  of  personal  repiesentatiTes  as  to  the  dlsfert* 
bation  of  penonaltj  are  under  BzacoroRs,  efta] 


How  made  and  compelled^ 

etc,  99-103. 
Of  assets  of  insoWeRt  oorpomtioi^  mm  OoBV^ 

RATION^  183. 
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personal  estate  shall  be  set  olf  equally  to  tlM 
brothers  and  sisters  of  the  whole  blood." 
That  proTision  was  only  intended  to  regulate 
the  dMoent  and  distribntioa  el  the  estates  el 
the  dtisens  el  Oonneetioatk  LoMortHM  t. 
Km^ndM,  06  D.  385. 

A  wife  is  entitled  to  distribntlon  of  p«N 
sonal  property  of  her  husband  aooordtng  to 
the  law  of  the  pUoe  where  he  has  his  domi- 
eile  at  the  time  of  his  death,  whether  the 
marria^  was  oontraoted  in  Virginia  or  in 
Mississippi.    Hairtiton  t.  Hainion,  61  D.  530L 

It  is  only  for  the  benefit  of  oreditors  bo* 
longing  to  the  state  where  the  assets  may 
happen  to  be  that  the  administration  granted 
there  is  to  be  regulated  by  the  law  of  thai 
place.    Akhimm  t.  LhcUey,  43  D.  163. 

Distribution  of  the  property  of  a  decedent 
must  be  made  under  the  laws  of  the  state 
where  it  is  situate,  unless  the  evidenoe  clearly 
shows  that  some  other  law  ought  to  be  a^ 
plied.    Bryan  t.  Moon,  13  D.  347. 

The  personal  estate  cl  a  decedent,  for  the 
purposes  of  the  snooession,  must  be  treated 
as  haTing  no  other  location  than  that  of  his 
domicile  at  the  time  of  his  death.  Kroom  ▼• 
Van  Borne,  42  D.  94. 

Distribution  of  estate  of  intestate  Is  gor^  ' 
emed  by  the  law  in  force  at  tiie  time  of  the 
distribution,  though  passed  after  the  death 
of  the  intestate.    Armitrong  ▼.  Armstrong, 
75  D.  555. 

Distributee's  rights  are  gOTerned  by  the 
state  of  things  existing  at  the  ancestor's 
death.     Teofftu  r.  Dendy,  16  D.  643. 

The  court  may  order  the  remission  of  funds 
belonging  to  a  foreign  succession,  to  the  rep- 
resentatives of  the  succession,  authorised  by 
the  courts  of  the  domicile  of  deceased,  to  re- 
ceive them.    QraviJhn  ▼.  Richardt,  33  D.  563L 

A  resident  of  Maryland  bequeathed  a  por- 
tion of  his  personal  estate  to  his  daughter, 
who  was  married,  and  a  resident  of  Ken- 
tucky; but  before  the  distribution  of  the  es- 
tate, the  daughter  died  intestate,  leaving  her 
husband  and  two  children  surviving.  After 
the  distribution  of  the  estate,  the  husband 
claimed  the  deceased  wife's  distributive 
share.  Bdd,  that  the  disposition  of  her 
share  was  governed  by  the  law  of  Kentuckv 
(that  being  her  domicile),  and  that,  accord- 
ingly, the  husband  was  entitled  to  her  entire 
distributive  share.  Noonan  v.  Kemp,  6  R. 
307. 

4.  Who'  may  be  distributee. —The 
widow's  right  to  a  child's  part  of  her  hus- 
band's personal  estate  is  one  which  the  law 
gives,  and  an  intention  to  exclude  that  right 
must  be  shown  either  by  express  words  or 
by  a  manifest  implication,  otherwise  she  is 
entitled  to  the  child's  part.  lAUa  v.  FUm' 
ing,  18  D.  585. 

The  widow's  right  to  a  distributive  share 
is  not  barred  by  an  antenuptial  agreement 
that  she  would  accept  certain  provisions 
therein  undertaken  to  be  made  for  hst  by 


Of  assets  of  insolvent  estates,  see  ExicuTOBa, 

•te.,  188. 
Of  prooeeds  of  ezecution  sale,  sse  BxiounoH, 

117-120. 
Of  proceeds  of  foreclosure  sale^  see  Mobt- 

GAOB,  106. 
Of  redemption  money,  see  MoBraAon^  129; 

TAxn»  58. 
Of  statutes,  sse  Statutu,  6. 
Of  trust  funds,  sse  Tecsts,  64. 

1.  Jurisdiction- — The  probate  court  has 
exclusive  jurisdiction  over  the  distribution  of 
the  estates  of  decedents.  Chancery  will  not 
afford  relief  from  a  decree  of  distribution. 
Oainu  V.  SnvOqf,  45  D.  295. 

2.  What  property  is  subject  to  dis- 
tribution. —  The  widow's  share  of  personal 
estate,  and'  her  dower  in  lands,  is  taken  re- 
gardless of  advancements,  and  the  balance 
euly,  after  deducting  her  share,  is  treated  as 
estate  for  distribution.  OroUan  v.  QraUan, 
<6D.  726. 

Damages  recovered  for  the  death  of  a  per- 
eon  by  wrongful  act  or  default  are  not  treated 
as  part  of  decedent's  estate,  and  oreditors 
get  no  benefit  therefrom.  The  amount^re- 
oovered  is  to  be  distributed  among  those  to 
whom  the  personal  estate  would  descend,  in 
the  absence  of  a  will,  according  to  the  stat- 
ate  of  descents.    CAiea^  v.  iTo/or,  68  D.  553. 

Sale  of  real  estate  on  credit  works  equita- 
ble conversion  thereof  into  personalty  for  the 
purposes  of  succession.  If  it  is  recovered 
Dack  by  the  widow  and  heirs  of  the  owner 
after  his  death,  under  a  clause  of  forfeiture 
in  the  contract  of  sale,  its  atatue  is  not 
ehanged,  and  it  is  to  be  distributed  to  the 
heirs  of  the  deceased  owner  as  personal  prop- 
erty, and  in  the  proportion  that  personalty 
would  be  distributed  to  them.  XenMr's  Av- 
peal,  78  D.  347. 

3.  Bv  what  law  governed.  *  — The 
personal  estate  of  an  intestate,  wherever  it 
may  be,  is  to  be  distributed  according  to  the 
laws  of  the  country  where  the  intestate  was 
a  resident^  or  in  other  words,  where  he  was 
a  eitisen  or  snbieot  at  the  time  of  his  death. 
WiUiammm  v.  Smart,  2  D.  638;  De  Sobry  v. 
De  LaiMrt,  3  D.  535;  Deeouehe  v.  Savetier,  8 
D.  478;  Dareey  v.  Doreey,  22  D.  33;  Hicka  v. 
Pope,  28  D.  142;  OravUhn  v.  Rkhardt,  33  D. 
663;  OoodaU  v.  MarehaU,  35  D.  472;  SmUh 
V.  BaPm,  58  D.  746;  Wheeler  v.  HolUe,  70  D. 
363;  Townee  v.  Durbin,  77  D.  176.  This  is 
so  whether  the  succession  is  claimed  under 
the  law  providing  for  intestacy  or  for  trans- 
mission  by  last  will  and  testament.  Peterten 
V.  Chemieal  Bank,  88  D.  298. 

This  general  principle  is  not  affected  by 
the  provision  m.  the  Connecticut  statute 
which  declares  that  where  there  are  no  lineal 
descendants  of  the  intestate,  his  '*real  and 

*  Distribution  of  esUtes.  by  what  law  governed, 
see  note.  It  D.  849.  85a 

Testator's  domicile  governs  disposition  of  his 
penonaltf ,  see  note,  tf  D.  «l5-6aa 
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him,  in  place  of  «nd  m  a  aalMtitate  for 
dower  in  hii  estate,  and  as  a  bar  and  es- 
toppel to  any  and  every  other  claim  by  her 
npon  his  estate.  SuUing*  ▼.  Richmtmd,  81 
D.  742. 

The  statute  of  distribntions  is  to  be  con- 
strued according  to  the  rules  of  the  civil  law. 
MarselUB  ▼.  ThaUumer,  21  D.  66. 

Children  born  within  six  months  after 
oonception  are  considered  by  the  oivil  law 
incapable  of  living,  and  unless  they  actually 
survive  long  enough  to  rebut  the  presump- 
tion, they  cannot  inherit  or  transmit  prop* 
erty.     Ih. 

Children  of  an  intestate  who  leaves  no 
widow  are  entitled  to  property  of  their 
father  which  was  exempt  by  law  from  exe- 
cution in  his  lifetime,  under  the  Mississippi 
act  of  1852.      W/Uic(mh  v.  Beid,  66  D.  579. 

6.  Ohildren  unbom.  — A  child  is  consid- 
ered in  esse  for  nine  months  before  birth,  and 
the  presumption  is  conclusive  if  there  is  no 
evidence  to  rebut  it.  Hall  r,  Hanebdt,  26 
D.  598. 

Distinction  between  pregnancy  and  being 

Slick  with  child  applies  mainly,  if  not  ex- 
usively,  to  criminal  cases,  and  not  to  oases 
of  devises,  descents,  and  ^fts.    /ft. 

Child  en  ventre  $a  mere  is  considered  a  Ut- 
ing  child,  so  as  to  take  a  beneficial  interest 
in  a  bequest  to  "  children  living  "  at  the  tes- 
tator's decease,  and  generally,  where  to  be 
■o  considered  is  for  the  child's  benefit,    lb, 

6.  BepreBentatives  of  dooeased  dov- 
isees  or  legatees.  —  Where  a  legatee  is 
dead,  the  decree  for  the  distribution  of  the 
estate  shoidd  be  in  favor  of  his  personal  rep- 
resentative.    Luster  v.  Middleeiff,  66  D.  129. 

A  testator  devised  real  estate  to  his  son, 
providing  that  if  the  son  should  die  without 
legitimate  issue,  the  land  should  be  sold, 
and  the  proceeds  should  be  equally  divided 
among  his  grandchildren,  born  or  to  be  bom. 
Some  of  the  grandchildren  having  died  be- 
fore the  son,  —  held,  that  tiieir  representa-, 
tives  were  entitled  to  take  their  snares  on 
the  distribution.     Chesses  Avpeal,  30  R.  S61. 

7.  Oondosivenew  of  oecree.* — Ade- 
eree  of  an  orphans'  court  settling  an  estate, 
and  adjudging  to  the  distributees  their  re- 
spective shares,  is  as  conclusive,  so  far  as 
tne  authority  of  that  court  over  the  subject 
is  concerned,  as  a  decree  in  chancery  or  the 
judgment  of  a  court  of  law.  It  cannot  be 
satisfied  or  set  aside,  nine  mouths  after  being 
made,  upon  proof  that  the  plaintiff  had  re- 
leased or  satisfied  the  demand  previous  to 
the  trial,  and  there  had  been  a  neglect  to 
make  defense.     Blatter  v.  O lover,  48  D.  118. 

A  decree  of  a  court  of  competent  juris- 
diction ordering  final  distribution  can  only 
be  attacked  collaterally  by  proof  showing 
that  it  is  void.  Lovny  v.  McMillan,  72  D.  1 19. 

*  Conclusiveness  of  decrees  of  distribution  and 
power  of  chancery  to  correct  or  set  aside  accounts 
b  probate,  see  note,  43  D.  744-76L 


8.  or  ToluxLtaiy  ■ettlwniwii.  —A 

settlement  made  by  distribntaee  of  the  prop* 
erty  cannot  be  opened,  except  vpoa  aUcf^ 
tion  and  proof  of  frand,  miarepre— ntatioa, 
concealment^  or  mistake^  and  tiM  liill  bvI 
stete  the  specifio  ground  npon  whick  nlisf  ii 
sought    Murr^r.  MmrJu  49 IX  664. 

Partiat  to  a  settlement  an  esto^ed  Is 
claim  more  than  the  settlement  gave  tkss^ 
unless  it  is  alleged  and  proved  that  thsj 
were  overreaehMl  by  fraud,  mi«repgeeeiit» 
tion,  concealment,  or  mistake.    Jb, 

0.  Interest  on  aharee.  — An  heir  Is  ee- 
titled  to  recover  interest  npon  his  dietriba- 
tive  share  of  the  estate  ol  the  deceaeed  when 
upon  demand  for  snch  share  the  administiv 
tor  does  not  ofiisr  to  pay  tt^  althoogb  as 
refunding  bond  ia  tendwed  nntQ.  long  alter 
the  deaw  of  the  intestete.  P^atitrsem  v. 
Nichol,  31  D.  478. 

An  heir  is  entitled  to  interest  en  hie  shsie 
from  time  when  distribution  waa  mads  te 
the  other  legatees  and  ooght  to  have 
made  to  him.     TwM$  Afpecd,  63  D.  48ib 

DISTBIOT  ATTOBHBTliL 
Se#0rTXCSB8,  63b 

DISTBIOT  OOUBTa 
Of  the  United  Stotes^  see  Oouxi^  IIL 


Of 


li. 


DISTUBBAVOX. 
menl^  remediee  ler,  see 


Of  ferry  franchise,  see  Fiutm^  i. 
Of  possession  of  realty,  when  enjeined,  ss» 
IirjvHOTiov,  21, 

DisTusBnra  KEBmrouL 

See  CBiiair AL  Law,  21. 


Of   accommodation  paper, 

Norn,  149. 
Of  running  water,  restraining,  see  1mjuwo> 

TION,  24. 
Of  streams,  remedies  lor,  see  WAcaiMJUunu^ 

12-14. 
Of  water,  liability  for,  see  RiyiKiiy  BnHi^ 

12. 
Of  water,  remedies  of  minere  fei^  ate  Mm 

AHD  Miimro,  IL 

DIVIDED  OOUBT. 
Affirmance  by,  see  AmAi^  I18L 

DIVIDBNDA. 

In  general,  see  CoBroRATiOHa,  42-46. 
To  holders  of  insurance  poUoisSy  see 
Aiici^  209. 

Divmovft. 

In  ehurohes,  offset  of,  see  Biuaiooa 

■ms,  8. 
Of  towns,  see  Town^  4 
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BIVOBOB. 
ietiona  for,  leo  Maruaos  Aim  Ditoboi, 

n. 

Bffeot  of,  to  inralidftte  rabBequent  mairiage, 

■60  MaRRIAOS  AMD  DlVOROK,  9. 

Whoro  ban  dower,  loo  Dowkb,  30. 

BIVOBOSB  WIFB. 

Competenoj  o^  m  a  witness,  see  Wrrvnssa, 

69. 
Bight  of,  to  dower,  see  Dowin,  20. 

DOOXBT. 
Of  jnatio^  lee  Jusnos  ov  the  Psaoi,  21. 

DOOKBTINa. 

Of  Judgments  and  deorees,  lee  Judomsnt, 

2ft-31. 
Of  justices*  judgmentSi  see  JumoB  ov  nu 

Pbacje,  25. 

DOCUUBNTABY  BVIDBKOB. 

In  general,  see  Evidkmcb,  IV. 
Compelling  attorney  to  produce,  see  AnoB- 
■XT  AMD  Clumt,  6k 

8oo  alio  DxFosrnoNii 

Doaa 

Sae  Animals,  3-6^  19-21. 

DOKBSTIO  BIUiS. 

Sae  Bills  aki>  Notss,  18. 

DOKBSTIO  BBIiATIGirS. 

Apprkmtioks;  Guardian  and  Ward; 
Husband  and  Win;  Infants;  Marriaos 
AND  Diyorcs;  Master  and  Servant; 
Parent  and  C^ld. 

DOMIOrLB. 

Ilnclndss  the  nature,  scqniBltlon,  and  change 
of  domicile,  generally,  and  the  rules  goyerning 
the  domicile  of  persons  under  the  disabilities  of 
Inianoy  and  coyerturs.] 

Bffeot  of  foreign,  on  dtiaenship,  see  Aliens, 
8. 

Of  foreign  corporations,  see  Gorforations, 
184. 

Of  ward,  ohanse  of,  by  guardian,  see  Guar- 
dian and  Ward,  11. 

Questions  of,  in  divorce  cases,  see  Marriage 
AND  Divorce,  51. 

1.  Domicile  defined.  *  —  The  legal  idea 
ef  domicile  includes  home,  residence,  and 
bnsiuess,  as  material  elements,  and  means 
the  place  where  a  man  has  his  permanent 
residence  and  established  business.  Pearce 
f.  State,  60  D.  135. 

The  domicile  of  a  person  is  that  place 
where  he  has  his  true,  fixed,  permanent 
home,  and  to  which,  when  he  is  absent,  he 
has  the  intention  of  returning.     To  consti- 

*  Definition  of  domicile,  and  rules  for  deter- 
miniug  it,  see  note,  ott  i>.  ill-116w 


tnte  domicile,  two  things  must  concur:  1. 
Residence;  and  2.  The  intention  of  the 
party  to  make  it  his  home.  Hairston  v. 
HakrtUm.  61  D.  630. 

Domicile  is  habitation  fixed  in  any  place, 
without  any  present  intention  of  removing 
therefrom.    QUman  v.  OUmom^  88  D.  602. 

Every  person  must  have  a  domicile  in  ra< 
gard  to  questions  of  citizenship,  and  the  di^ 
position  of  property  after  death.     76. 

What  constitutes  the  domicile  or  "  place 
of  business  "  of  a  party  entitled  to  notice  is, 
in  manv  cases,  a  mixed  question  of  la^  and 
fact.  In  doubtful  cases,  the  jury  should  be 
instructed  as  to  what  in  law  constitutes  a 
"place  of  bnsiness^"  and  the  question  ol 
fact  should  ba  left  to  them.  Varuthen  v. 
Barbert,  98  D.  421. 

8.  Besidenoe  defined.*  —  One  may  be 
designated  as  an  inhabitant  of  that  place 
which  constitutes  the  principal  seat  of  his 
residence,  of  his  business,  punuits,  connec* 
tions,  attachments,  and  of  his  political  and 
social  rolatioas.     l^man  v.  Fiske,  28  D.  293. 

Whether  a  person  is  an  inhabitant  of  a 
particular  place  or  not  depends  upon  the 
fact  of  residence  at  that  place  with  the  in- 
tent to  regard  it  and  make  it  his  home.     76. 

The  act  and  intent  must  concur,  and  the 
latter  may  be  inferred  from  declarations  and 
oondnot.    76. 

To  oonstitnte  a  residence,  there  must  be  a 
settled,  fixed  abode,  an  intention  to  romain 
permanently,  at  least  for  a  time,  for  busi- 
ness or  other  purposes.  Fro§t  v.  Britbin,  32 
D.  423w 

Where  one  rents  and  keeps  a  house  with 
his  family  in  one  county,  designing  to  re- 
main until  he  has  completed  a  certain  job,  he 
becomes  an  "actual  resident  "there,  although 
he  has  a  domicile  in  another  county,  whither 
he  intends  to  return  on  the  completion  of 
the  job.     Fiistgeraid  v.  Arel,  60  R.  733. 

Word  "residence,"  in  legal  phraseology, 
is  synonymous  with  habitancy  or  domicile. 
Langdon  v.  Douct,  83  D.  641. 

8.  How  a  domicile  may  be  ac- 
quired. —  To  acquire  a  domicile,  two  things 
must  concur:  1.  A  residence;  2.  The  in- 
tention of  making  it  the  home  of  the 
party.     Hart  v.  Lindsey,  43  D.  597. 

To  retain  a  domicile  once  acquired,  actual 
residence  is  not  indispensable;  but  it  may 
be  retained  by  the  intention  not  to  change 
it     76. 

Domicile  may  be  acquired  by  longer  or 
shorter  residence,  no  detiuite  period  of  time 
being  necessary  to  create  it;  the  true  basis 
and  foundation  of  domicile  is  the  intention, 
the  quo  ardmo,  of  the  residence.  Hairston 
V.  Bairsioti,  61  D.  5:30. 

One  coming  into  a  state  for  a  special  and 
temporary  purpose,  without  any  intention 
of    settling,  is  not  a    resident  within   the 

*  Terms  Inhabitancy,  residence,  and  citisen- 
ship  contrasted,  see  note,  U  D,  427-42a 
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m&auing  of  the  act  for  the  relief  of  insol- 
vent debtors.     Frost  v.  Brisbin,  32'D.  423. 

The  mode  of  living  ia  not  concluaive  in  de- 
termining whether  a  new  domicile  has  been 
acquired.  If  the  party  has  entered  a  state, 
intending  to  make  a  permanent  settlement 
therein,  it  becomes  his  domicile,  whether  he 
opens  a  house  of  his  own  or  lives  in  lodgings 
or  with  a  friend.  Lowry  ▼.  Bradley,  39  D. 
142. 

To  acquire  a  domicile  in  Loaisiana,  an  ac- 
tual residence  of  twelve  months  is  necessary; 
filing  a  declaration  of  intention  and  giving 
notice  do  not  give  one  a  domicile.  Loxoi-y  v. 
Enoin,  39  D.  556. 

4.  Two  or  more  domiciles.  — Domi- 
cile may  be  in  one  state  and  residence  in 
another.     FroH  v.  Brisbin,  32  D.  423. 

A  person  can  have  but  one  domicile,  in 
regard  to  the  succession  of  property,  al- 
though he  may  have  two  places  of  residence 
for  purposes  of  business  or  pleasure.  Oil- 
man v.  Oilman,  83  D.  602. 

If  any  general  rule  can  be  applied  to  a 
person  having  two  dwelling-houses,  one  in 
the  city  and  the  other  in  the  country,  or  in 
two  different  cities,  and  residing  in  each  a 
part  of  each  year,  thereby  leaving  in  doubt, 
BO  far  as  his  domestic  establishments  alone 
are  concerned,  which  of  them  is  intended  as 
the  real  domicile,  it  is,  that  the  domicile  of 
origin,  or  the  previous  domicile,  shall  pre- 
vail,    lb, 

6.  Change  of  domicile.*— Domicile  is 
Qot  changed  until  a  new  one  is  acquired, 
although  the  former  residence  be  deliberately 
abandoned.  Loun-y  v,  Bradley,  39  D.  142; 
Shepherd  v.  Cassiday,  70  D.  372.  This  prin- 
ciple applies  to  questions  regarding  succes- 
sion to  property.  Oilman  v.  Oilman,  83  D. 
602. 

Residence  in  a  foreign  country,  without 
an/  intention  of  remaining,  does  not  operate 
to  occasion  a  change  of  domicile.  Oravillon 
T.  Richards,  33  D.  563. 

An  acquired  character  depending  on  actual 
fMidence,  and  not  on  the  existence  of  com- 
mercial relations,  is  abandoned  for  every 
purpose  of  legal  effect  the  instant  a  step  is 
ttiken  to  abandon  the  country.  Miller's  Es- 
UAe,  2A  D.  345. 

One  who  leaves  a  state  and  goes  to  an- 
c^her  and  establishes  a  business  there,  in- 
tending to  reside  there  if  the  business  does 
not  prove  unsuccessful,  and  who  there  gives 
the  business  his  personal  supervision  and 
dontrol,  becomes  a  non-resident  of  that  state, 
Uthough  his  wife  and  child  remain  there; 
ind  such  person  may  be  arrested  there  as  a 
Qon-resident,  although  he  had,  when  ar- 
rested, been  in  the  state  on  a  visit  for  more 
than  one  month.    Frost  v.  Brisbin,  32  D.  4*23. 

Change  of  domicile  is  consummated  when 
one  leaves  the  state  where  he  has  hitherto 

*  Change  of  domicile  after  marriage,  see  note, 
12  D.  478,  479.  ^ 


resided,  avowing  his  intention  not  to  retu^ 
an  d  enters  another  stato  intending  to  pefw 
manently  settle  there.  Lwiv  t.  Bradkm, 
39  D.  142. 

The  domicile  or  residence  of  a  lonmtic  ii 
not  changed  by  his  removal  to  an  aeylnm  ia 
another  state.     Clark  r.  WhUaker,  46  D.  337. 

6.  Change  Of  roBidenoe.* — Res^ideoce 
is  changed  where  a  man  goes  away  with  a 
determination  of  taking  up  a  permauent  r«e> 
idenoe  in  a  particular  place  and  does  so  take 
up  his  abode.  Residence  may  be  abandoot^d 
without  evidence  that  another  haft  been  se- 
cured; but  it  is  otherwise  as  to  the  place  of 
legal  settlement.  Phillips  ▼.  Kina/ieH,  36  D. 
760. 

A  oitixen  of  one  state  does  not  forfeit  hii 
residence  or  rights  as  such  citixen  by  leaving 
his  place  of  abode  and  breaking  up  his  estab- 
lishment with  the  avowed  purpose  of  becom- 
ing a  resident  of  another  state,  if  before  be 
reaches  his  intended  destination  he  changes 
his  mind  and  returns.  Ringgold  ▼.  Bariev, 
59  D.  107. 

A  temporary  residence  in  a  state  does  not 
change  its  character  by  being  long  continaed; 
and  the  fact  of  Toting  in  the  state  is  not 
necessarily  decisive  of  the  character  of  the 
residence.     Eaderiy  v.  Goodwin,  95  D.  237. 

7.  ££fect  given  to  intent.  —  Ile;uae&ce 
and  intention  to  remain  must  both  concur  m 
order  to  establish  domicile.  Oilman  t.  00- 
man,  83  U  502;  OrasfUhm  ▼.  Bichard,  33  D. 
563. 

A  new  domicile  is  not  acquired  by  mere 
intention  to  so  acquire  it,  without  the  fact 
of  an  actual  removal,  nor  is  it  acquired  by 
the  removal  without  the  intention.  Bmg- 
gold  Y.  Barley,  59  D.  107. 

"Intention  to  reside**  must  relate  to  the 
future,  and  not  to  the  past,  where  it,  com- 
bined with  residence,  is  relied  upon  to  es- 
tablish a  domicile.  Oilnum  t.  Oiltnan,  S3  L>. 
502. 

A  testator's  intention  to  dispose  of  his 
property  according  to  the  laws  of  any  par- 
ticular place  does  not  tend  to  fix  his  domi- 
cile there.     lb. 

8.  The  animuB  revertendL  — DomicQe 
remains,  notwithstanding  absences  for  spe- 
cial purposes  and  for  dehnite  periods,  so  long 
as  the  intention  to  return  remains.  Budatam 
V.  Tfiompson,  61  D.  237;  Xounry  t.  BradUey, 
39  D.  142. 

If  a  new  place  of  residence  becomes  the 
fixed  present  domicile  of  a  person,  it  is  sofi- 
cient  to  fix  a  residence,  although  there  may 
be  a  floating  intention  to  return  to  his  former 
place  of  abode  at  some  future  period.  i2uij^ 
gold  V.  Barley,  69  D.  107. 

A  resident  of  Maryland  who  removed  to 
Missouri,  and  commenced  pursuing  the  usual 
vocations  of  life,  thereby  adopts  said  latter 
state  as  a  place  of  fixed  present  domicile,  aod 

*  How  a  zesidenoe  may  be  lost»  see  note,  S  U 

426,40^ 
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he  becomes  a  reaideut  thereof,  although  be 
may  have  a  floating  inteution  to  returu  to 
Marylaad  at  some  future  period.     76. 

9.  Proof  of  domicile.  ~  Upon  a  ques- 
tion of  domieile,  the  declaratioas  of  the  party 
irhoee  home  is  in  ooutrovers^,  made  at  the 
time  of  his  going  or  returning,  may  be  re- 
oeiTod  at  evidence  of  his  intention.  Oorham 
▼.  Canion,  17  D.  231. 

Txing-continned  residence  is  a  controlling 
oirouuistanoe  in  determining  the  question  of 
domicile,  in  the  absence  of  any  avowed  in- 
tention or  of  any  acts  evincing  a  contrarv 
intention;  and  in  most  cases  it  is  unavoid- 
ably Gonclnsive.  Hainton  v.  HairsUmt  6i  ^* 
530. 

Where  a  person  continued  to  reside  ten 
years  at  a  ^laoe  where  a  larffe  part  of  his  prop- 
erty was  situated,  declared  that  he  expected 
to  uve  and  die  there,  and  repeatedly  voted 
there  for  state  and  county  o£Joers,  these 
facts  conclusively  show  that  place  to  be  his 
domicile.     lb. 

The  fact  that  a  testator  describes  himself 
in  his  will  and  in  his  codicil  as  "  of  tiie  city 
and  state  of  New  York,"  does  not  fix  his 
domicile  there.  Oilman  v.  CfUman,  83  I).  602. 

A  voting-list  of  a  town,  without  evidence 
that  a  person's  name  was  placed  thereon  at 
bis  request,  and  a  tax-list  with  a  memoran- 
dum "  paid  "  against  his  name,  are  inadmis- 
sible in  his  flavor  to  show  that  his  domicile 
was  in  that  town.  SewfoU  ▼.  8ewaU,  83  R. 
299. 

10.  Presumptions  r«latiT«  thereto.  ~ 
Domicile  is  presumed,  prima  /ack,  to  be  at 
that  place  where  the  party  is  shown  to  be. 
Lowry  v.  Bradley,  39  D.  14Z 

Residence  of  married  man's  family  is  not 
necessarily  his  domicile,  even  where  there  is 
no  separation.  The  presumption  is  that  it 
is  his  domicile,  but  the  presumption  is  one 
of  fact,  and  not  of  law,  and  may  be  overcome 
by  proof.  Pearte  v.  State,  60  D.  135. 

11.  Domicile  of  wife.~  A  wife's  legal 
domicile  is  that  of  her  husband,  aJthough 
she  may  be  actually  residing  at  another 
place.  HairUan  v.  HairUan,  61  D.  530;  Beard 
▼.  Knox,  63  D.  126. 

The  removal  of  the  wife  from  the  state 
where  the  husband  is  domiciled  doea  not 
operate  to  change  her  domicile,  although  she 
is  induced  to  leave  him  by  his  harsh  treat- 
ment.    Harrimm  v.  Barriion,  66  D.  227. 

A  wife's  domicile  is  the  same  generally  as 
that  of  the  husband,  which  results  from 
his  marital  rights  and  her  duties  as  a  wife. 
Harding  v.  Alden,  23  D.  649. 

The  wife  must  accompany  her  husband 
when  he  changes  his  place  of  residence. 
Ouhd  V.  Ouiod,  76  D.  440. 

A  wife  married  in  New  Hampshire  may 
lawfully  returu  to  and  reside  there,  upon  be- 
ing deserted  by  her  husband  in  ai other 
state,  where  they  had  their  domicile,  Fr<tru 
V.  Frary,  32  D.  396. 


12.  BomicUe  of  child.  —  The  domicile 
of  the  father  Lb,  in  legal  contemplation,  the 
domicile  of  his  minor  children.    QrvmmeU  v. 
Witherington,  63  D.  66. 

An  infant's  domicile  follows  the  domicile 
of  his  parents.    A  lien  v,  Thomaeon,  64  D.  66. 

Should  the  mother  survive  the  father, 
the  child's  domicile  follows  that  of  its 
mother  during  her  widowhood.  School  Direc- 
tors V.  JameB,  37  D.  626.  S.  P.,  Stucesnon  qf 
Lewie,  63  D.  600. 

The  domicile  of  an  infant  is  the  place  of 
his  birth,  if  it  were  at  the  time  the  uoniicile 
of  his  parents.  Alien  v.  Thomaton,  64  D.  65; 
Taylor  v.  Jeler,  81  D.  202. 

A  minor  is  incapable  of  changing  his 
domicile  during  minority,  and  must  there- 
fore retain  the  domicile  of  his  parents.  Tay- 
lor V.  JeUr,  81  D.  202;  AUen  v.  Thomason, 
64  D.  66.  Nor  has  a  guardian  unlimited 
power  to  efifect  such  o^uige.  Siestand  v. 
Kuns,  46  D.  481. 

A  minor  child,  domiciled  in  Ohio,  where 
majority  is  reached  at  the  age  of  eighteen, 
who,  after  arriving  at  such  age,  removes  to 
Indiana,  does  not  become  etu  jurie  until  the 
age  of  twenty-one.     lb. 

Removal  of  an  infant  with  intent  to  re- 
turn does  not  change  his  domicile.  AUen  v. 
Thomamm,  64  D.  66. 

The  domicile  of  an  infant  while  traveling 
or  temporarily  away  from  his  birthplace,  is 
still  his  birthplace,     lb. 

An  infant's  domicile  cannot  be  changed 
by  the  mother  and  step-father  removing  to 
another  state  and  taking  the  infant  with 
them.     lb, 

A  minor's  domicile  cannot  be  changed  by 
act  of  a  stranger  in  wrongfully  removing  his 
person;  as  when  such  removal  takes  place 
without  the  consent  of  the  minor's  father, 
who  still  lives.     Taylor  v.  Jeter,  81  D.  202. 

The  domicile  of  birth  of  a  minor  continues 
until  the  child  has  obtained  a  new  domicile. 
lb, 

18.  Domicile  of  ward. — The  domi- 
cile of  a  guardian  is  not  necessarily  the  dom- 
icile of  his  ward.  Scltool  Dit'ectorM  v.  Jatnee, 
37  D.  626. 

DONEE. 

Gift  to  charity  upheld  without,  see  Chau- 
TIlSS,  10. 

Rights  of,  see  Guts. 

DOOBS. 

Power  to  break,  in  effecting  arrests,  see  Aa- 

RBST,  2,  20. 
Power  to  break,  in  levying  executions,  see 

EXSCUTION,   64. 

DORMANT. 

Executions,  lien  of,  see  Execution,  71. 
Judgments,  issuing  fieri  facias  on,  see  Ez» 

CUTION,    16. 
Partners,  rights  of,  see  PABTNBBOHir,  18w 
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DOTAL  PBOPEBTT. 
What  is,  see  Husband  aud  Wm,  80. 

I>Oimi.B  OOSTS. 
Sea  Co8TS»  16. 

DOimi.B  DAMAaSS. 

See  Damaoks  44. 

DOUBI.B  INSUBAKOB. 
Cooditioa  against,  in  fire  policy,  tee  InsuB- 


AHOB,  43. 

Of  yesaeU,  lee  Ihsukanob,  102. 

DOUBLE   PLEAS.* 

In  aotioni  at  law,  tee  Plkadimo,  42. 

BO  WEB. 

flncludes  the  right  to  dower;  in  what  property 
a  widow  may  be  endowed:  the  nature  of  the  in- 
choate right,  and  what  will  release,  bar,  or  defeat 
dower;  the  widow's  right  to  elect  under  her  hue- 
band's  will;  assignment  and  admeasurement; 
and  prooedure  In  suits  for  dower.  J 

Of  alien  wife,  aee  Alikms,  12. 

What  lapse  of  time  bars  suits  for,  see  Ldci- 

TATIONB  OF  ACFIONS,  65. 

L  Who  mat  hays  Dowkb,  and  di  What 

Pbopsrtt. 
IL  Natubk  of  thi  Estaiv,  ahd  What 

WILL  Bam  ob  RsLBAn  It. 
in.  Blbcttiom. 

IV.    ASSIGMMKNT  OF  DOWBB. 

V.  Suits  fob  Dowbr. 

I.  Who  mat  havb  Dowbb,  and  or  What 

Property. 

1.  Who  is  entitled  to  dower,  gen- 
erally. —  If  a  widow  at  the  time  of  her 
husband's  death  was  a  citizen,  she  became 
vested  with  a  perfect  right  to  dower;  and  if 
she  afterward  becomes  an  alien,  she  cannot 
be  divested  of  this  right  without  office 
found.  But  whether,  in  cases  of  concurrent 
jurisdiction  especially,  a  court  of  equity 
would  assist  such  alien  to  obtain  her  dower, 
in  lands  thus  claimed  by  the  state,  is  doubt- 
ful. '   AUberry  y.  Hawldm,  33  D.  646. 

But  where  a  woman  is  an  alien  at  the  time 
of  her  husband's  death,  she  cannot  claim 
dower  in  lauds  of  which  he  was  seised  while 
a  citizen,  and  which  were  conveyed  during 
coverture  without  her  consent.     76. 

2.  Who  iB  not  entitled.  —  Neither 
the  wife  of  a  feofee  to  uses,  nor  the  wife  of 
a  cestui  que  use,  was  entitled  to  dower  in  the 
land  so  held,  prior  to  the  statute  of  nses. 
SUvens  v.  SmUh,  20  D.  205. 

A  man  of  unsound  mind  cannot  make  a 
valid  contract  of  marriase,  and  his  alleged 
widow  is  not  entitled  to  dower  in  his  estate. 
Jenhint  v.  Jenkma,  26  D.  437. 

Where  a  decedent  takes  his  estate  by  de- 
scent from  an  ancestor  whose  widow  is  enti- 
tled to  dower  in  such  estate,  and  which  she 
afterwards  obams  and  has  set  off  to  her,  the 


decedent's  present  estate  in  that  part  of  the 
property  is  considered  as  suspended,  by  rela- 
tion, from  the  time  of  the  descent  east  npoa 
him,  so  that  if  he  dies  in  the  lifetime  el 
such  dowress,  his  own  widow  can  never  be 
entitled  to  dower  in  that  third  of  the  estate, 
even  after  the  death  of  the  firet  dowresk 
Si^Ml  Y.  Safford,  32  D.  633. 

Thus  where  a  father  died  seised  of  laadj 
which  descended  to  his  son  subject  to  the 
mother's  life  estate  in  one  third  thereof  as  her 
dower,  and  the  son  afterwards  dieil  in  the 
Ufetime  of  his  mother,  leaving  a  widow,  the 
latter  is  not  entitled  to  dower  in  that  third 
of  the  premises,  either  during  the  life  of  the 
mother  or  after  her  death.     lb. 

There  cannot  be  two  widqws  lawfully  en- 
titled to  dower.  McCranqf  y.  McOramqi,  68 
D.702. 

A  widow  with  a  separate  estate  eonal  U 
her  share  of  her  husband's  estate  has  ne 
dower  in  Blississippi.  Magee  t.  Tma^^  90 
D.  322. 

8.  What  property  ie  subject  to  dower, 
^nerally.*  —  A  widow  should  recover  her 
dower  in  uie  tenements  as  they  were  at  the 
time  of  alienation  by  the  husband.  Bat  as 
against  the  heir,  she  should  have  dower  in 
improvements  made  by  him  after  descent 
cast.     CatUn  v.  Warty  6  D.  66. 

A  widow  may  daun  dower  in  lands  ef 
which  her  husband  was  seised  daring  cover- 
ture, if  the  lands  were,  at  that  time,  in  a 
state  of  cultivation,  though  yielding  no  neC 
income.    Johnson  v.  Perky,  9  D.  36. 

Where  the  husband  conveys  to  two  in  sev- 
eralty, and  dies  thereafter,  the  widow  should 
have  dower  assigned  oat  of  each  distinct 
parcel  of  land;  and  likewise  if  he  couYeys  to 
one,  and  the  latter  convey  in  separate  par^ 
ceb  to  several.    Fosdiek  v.  Ooodmg,  10  D.  26. 

A  widow  may  be  endowed  of  renk  Chase's 
Case,  17  D.  277. 

The  widow  is  entitled  to  dower  in  the 
whole  of  a  slate  quarrv,  of  which  her  has> 
band  died  seised,  and  which  lay  mostlj 
underground,  but  partially  above  groani4 
although  but  one  quarter  had  been  dug  over, 
it  being  the  practice  to  take  a  certain  eectioa 
on  the  surface,  dig  to  a  certain  depth,  and 
then  commence  on  the  surface  again.  BiU' 
mgs  V.  Tayhr,  20  D.  633. 

Dower  extends  to  a  house  erected  on  tlie 
land,  and  is  not  restricted  to  the  land  uuirn* 
proved.     Bishop  v.  Boyle,  68  D.  616. . 

A  widow  wno  has  not  relinquished  her 
right  is  entitled  to  dower  in  land  held  by 
her  husband  under  an  inchoate  title,  though 
he  may  have  conveyed  it  before  confirmation. 
To  the  extent  of  her  dower,  she  is  the  repr^ 
sentative  of  the  claimant.  7%>ma§  v.  Hesse, 
84  D.  66. 

A  widow  is  entitled  to  dower  in  flats  owned 
by  her  husband,  although  they  are  covered 

*  A  I.  to  dower  In  aliened  land,  see  aots^  t  A.  aA 

864. 
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by  tide- waters,  and  remain  nnimproyed  down 
tfO  the  time  of  hie  death.  BraeheU  t.  Per- 
mona  Unknovm,  87  D.  548. 

A  widow  is  entitled  to  dower  in  mines 
opened  and  worked  by  her  husband,  or  by 
the  heir  before  dower  is  assigned.  LtnftT% 
V.  Henke,  24  R.  263.  S.  P. ,  as  to  first  clause, 
Bemlrix  r.  McBeth,  28  R.  680. 

A  husband  conveyed  real  estate  to  his  wife, 
and  both  united  in  a  conveyance  to  F.  A 
creditor  of  the  husband  procured  the  convey- 
ances to  be  set  aside  as  fraudulent,  and 
obtained  possession  himself.  Htldj  that  on 
the  death  of  the  husband,  the  widow  was 
entitled  to  dower.  RkhanUonT,  Wfman,  16 
R.  459. 

Land  was  conveyed  to  a  hnsband,  but 
afterward,  and  before  it  was  recorded,  the 
deed  was  destroyed  by  his  direction.  IfeUi, 
that  after  his  death  his  widow  was  entitled 
to  dower  in  the  land  so  conveyed.  Johnson 
▼.  Miller,  17  R.  699. 

4.  What  is  not.  —  There  is  no  dower  in 
lands  given  for  public  nses.  Cfuynne  ▼.  C«»- 
einnati,  17  D.  576. 

Assignment  of  dower  relates  to  the  date  of 
the  death  of  the  person  out  of  whose  estate 
it  is  assigned.  Hence,  if  a  son  takes  an  es- 
tate subject  to  the  dower  rights  of  his  mother 
therein,  and  an  assignment  of  dower  is  there- 
after made  to  her,  and  the  son  thereafter  dies 
during  the  life  of  the  mother,  he  has  never 
had  such  an  estate  in  the  part  so  assigned  as 
will  entitle  his  wife  to  dower  in  the  reversion 
thereof;  or  if  a  daughter  takes  an  estate 
subject  to  the  dower  of  her  mother,  which  is 
■obseqnenUy  assigned,  the  daughter's  bus- 
band,  m  the  event  of  her  dying  before  the 
mother,  can  have  no  estate  by  curtesy  in  the 
part  assigned,  nor  in  the  reversion  thereof. 
MaOer  qfCregier,  46  D.  416. 

Where  two  widows  are  entitled  to  dower 
in  the  same  lands,  as  when  lands  have  de- 
•cended  to  a  son  and  other  heirs,  subject  to 
their  mother's  right  to  dower,  and  the  son 
thereafter  dies,  leaving  a  wife  entitled  to 
dower  in  his  share,  the  mother  must  be  con- 
■idered  as  endowed  of  one  third  of  the  son's 
■hare,  and  therefore  the  latter's  wife  is  en- 
titled as  dower  to  only  one  third  of  two 
thirds  of  tlie  son's  share.     /  6. 

Where  land  descends  to  heirs  subject  to 
their  mother's  right  of  dower,  they  are  re- 
garded as  having  no  seisin  of  the  one  third 
part  affected  by  her  dower,  and  therefore  a 
wife  or  husb.ind  of  one  of  the  heirs  can  have 
no  dower  or  estate  by  curtesy  in  such  third, 
nor  in  the  reversion  thereof.     /6. 

A  widow  is  not  entitled  to  dower  in  lands 
of  which  her  husband  had,  before  the  cov- 
erture, made  a  bona  fide  gift  to  a  child  of  a 
former  marriage,  who  took  possession  and 
im[iroved  the  land  under  the  gift,  claiming  it 
as  his  own,  before  the  coverture,  and  after- 
wards received  a  cdUveyaaoe  of  ik  Oainu 
w,  Gaines,  48  D.  42a. 


A  widow  ii  not  dowable  of  improvements 
made  upon  the  land  by  a  purchaser  at  a  jadi- 
cial  sale.     Oove  v.  Gather,  76  D.  711. 

The  owner  of  a  tract  of  land  sold  it  with  a 
mill  thereon.  The  mill  was  subsequently 
carried  awa^,  and  another  built  on  the  same 
site.  A  third  mill,  npon  a  more  extensive 
plan,  was  afterward  bnilt.  The  vendor's 
widow  was  held  to  be  entitled  to  dower  in 
the  land  only,  and  not  in  the  nuU.  Braxton 
V.  Coleman,  2  D.  692. 

Where  a  husband  purchased  lands,  giving 
his  note  as  security  for  the  purchase  price, 
and  afterward,  by  his  sole  deed,  reconveyed 
the  lands  to  the  vendor  as  a  satisfaction  of 
the  notes,  —  held,  that  the  wife's  right  of 
dower  did  not  attach.  Hugunm  v.  CiKhrane, 
2R.  303. 

6.  Aeverdons. —Where  one  makes  a 
lease  for  years,  reserving  rent  before  his 
marriage,  his  widow  is  entitled  to  dower  in 
the  reversion,  and  in  the  reut»  immediately 
from  her  husband's  death.  Chate^s  Ca$e,  17 
D.  277. 

6.  Partnerohip  lands.  —The  widow  of 
a  deceased  partner  is  not  entitled  to  dower 
in  the  partnership  lands,  purchased  and  paid 
for  with  partnership  funds  under  articles 
stipulating  that  the  {lartnership  property 
should  be  sold  to  pay  its  debts,  vrtene  v. 
Oreene,  13  D.  642. 

Dower  will  not  be  allowed  the  widow  of  a 
deceased  partner  in  lands  acquired  as  part- 
nership property  and  required  to  pay  Uie 
partnership  liabilities.  Sumner  v.  Hampton, 
32  D.  722;  Dver  v.  Clark,  39  D.  697;  WiOet 
V.  Brown,  27  R.  265. 

Where  land  is  purchased  by  a  partnership, 
with  partnership  funds,  and  used  for  part- 
nership purposes,  upon  the  death  of  one  of 
the  partners  his  wife  is  entitled  to  dower  in 
his  share,  in  the  absence  of  partnership  arti- 
cles to  the  contrary.  Patton  v.  Potion,  86  D. 
448. 

Where  two  agree  to  engage  in  the  milling 
business  as  partoers,  the  one  to  erect  a  build- 
ing on  a  lot  which  he  owns,  and  convey  a 
half  interest  to  the  other,  and  the  other  to 
furnish  the  machinery,  in  all  of  which  they 
are  to  be  equal  owners,  and  the  former  sub- 
sequently conveys  an  undivided  half  interest 
to  a  third,  but  dies  without  conveying  to  his 
partner  as  agreed,  his  widow  has  dower  in 
the  half  of  the  lot  not  conveyed,  but  no  in- 
terest in  the  building  or  other  improvements, 
and  the  heirs  take  no  interest  in  eitl^er  of 
the  lots  or  the  improvements.  Orissom  v. 
Moore,  55  R.  742. 

Under  a  contract  of  partnership  in  land, 

Eroviding  for  the  purchase  and  sale  of  the 
md  by  a  trustee,  and  for  conversion  of  the 
land  into  cash  before  a  settlement  of  partner- 
ship dealing  and  not  for  a  division  of  the 
land,  the  wife  of  one  of  the  partners  has  no 
dower  right  Mallorp  v.  Ruasell,  60  R.  776. 
Where  real  estate  is  porohased  by  a  firm. 
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with  partaerfihlp  money,  and  for  use  in  the 
partnership  buaineaa,  but  is  deeded  to  the 
partners  in  their  individual  names,  it  belongs 
to  the  firm;  the  individual  partners  onTv 
hold  the  title  in  trust  for  the  nrm;  and  such 
trost  may  be  shown  by  parol  testimony. 
After  the  death  of  a  partner,  the  firm  and 
the  partners  all  being  insolvent,  the  widow 
of  tne  deceased  partner  is  not  entitled  to 
dower  therein.     Paige  v.  Paige,  60  R.  799. 

7.  Lands  held  in  trust.  —  The  wife 
cannot  be  endowed,  in  the  estate  held  by  her 
husband,  as  trustee.  Thompson  ▼.  Murray, 
29  D.  68. 

By  the  Kentucky  act  of  1796,  the  husband 
or  wife  of  a  cejttui  que  trust  or  cestui  que-  use 
l>ecame  entitled  to  dower  or  curtesy.  Stevens 
V.  Smith,  20  D.  206. 

8.  Wild  lands.  — A  widow  is  not  entitled 
to  dower  in  wild  lands  aliened  by  the  hus- 
band and  afterwards  brought  into  cultivation 
by  the  grantee.  Webb  v.  Townsend,  11  D. 
132. 

Lands  must  be  considered  "in  a  state  of 
cultivation"  when  they  are  not  in  their 
original  state  of  nature,  or,  after  being 
cleared  and  worked,  have  not  reverted  to  a 
similar  state.     Johnson  v.  Perley,  9  D.  35. 

9.  Exchang^ed  lands.  —  There  is  no 
dower  in  exchanged  lands.  Stetfen*  v.  Smith, 
20  D.  *J05. 

A  widow  cannot  be  endowed  of  lands  given 
in  exchange  and  also  of  those  taken  in  ex* 
change,  but  she  may  elect  of  which  she  will 
be  endowed.     Mahaney  v.  Young,  28  D.  114. 

Relinquishment,  in  the  lifetime  of  the 
husband,  of  dower  in  one  of  the  parcels  ex- 
changed, does  not  amount  to  an  election  to 
take  dower  in  that  parcel,  but  rather  indi- 
cates an  election  to  take  dower  in  the  other 
parceL     lb. 

Pursuant  to  a  parol  agreement  for  an  ex- 
change of  farms,  A  and  B,  respectively,  made 
conveyances  to  each  other  in  the  common 
form,  without  using  the  word  ''exchange." 
Held,  that  this  was  not  an  exchange  prop- 
erly so  called;  and  that  the  widow  of  A  was 
entitled  to  dower  in  both  farms.  Cau  v. 
T/uympson,  8  D.  36. 

10.  Mortgaged  property.*— The  mort- 
gagor has  the  legal  title,  and  his  widow  may 
recover  dower  out  of  the  land  mortgaged, 
and  a  tenant  deriving  title  by  mesne  convey- 
ances from  the  husband  cannot  deny  his 
seisin,  nor  can  he  set  up  the  mortgage  as  a 
subsisting  title,  there  having  been  no  fore- 
closure or  entry  by  the  mortgagee.  Collins 
v.  T'orry,  6  D.  273. 

When  the  husband  dies  seised  of  land  sub- 
ject to  mortgage,  the  widow  is  entitled  to 
one  third  of  the  rents  and  profits  from  the 
time  of  his  death.  Swaine  v.  Perine,  9  D. 
318. 

A  deed  of  trust  or  mortgage  is  superior  to 

*  As  to  dower  In  mortgaged  premises,  see  notsu 


the  right  of  dower,  when  it  is  giTon  to  secort 
the  payment  of  the  purchase  pries.  Wheatlew 
V.  Caihomn,  S7  D.  654;  Eslava  t.  Ltpretrt,  56 
D.  266. 

The  right  of  dowsr  where  tho  property  is 
sold  ander  the  tmst  deed  would  attaeb  to 
the  husband's  sharo  of  theproeeods  after  tht 
debt  secured  was  paid.  Wieailew  t.  dUiumn, 
37  D.  654. 

Monev  borrowed  of  a  third  peraoa  aad 
invested  in  the  pnrchase  of  land  la  not  pur- 
chase-money within  the  meaning  of  the  Illi- 
nois dower  law.  Jeneaon  v.  Otardem,  81  D.  306l 

A  widow  is  entitled  to  dower  in  mortgaged 
premises  at  against  every  person  except  ths 
mortgagee  and  those  claiming  under  hm, 
where  she  made  the  mortgage  with  her  has- 
band.     McCabe  v.  Beihws,  66  D.  467. 

A  widow  may  have  her  dower  of  the  whols 
estate  mortgaged  by  herself  and  husband,  by 
repayinff  her  proportion  of  the  amonnt  paid 
by  one  daiming  nnder  her  hnsbsnd,  and  whe 
has  redeemed;  or  she  mav  have  her  dower 
according  to  the  value  of  the  estate,  after 
deducting  the  amount  paid  for  the  redemp- 
tion,    lb. 

Where  land  hat  been  oonveyed  by  a  deed 
of  warranty,  subjeot  to  a  mortgage,  and  the 
grantee  pays  off  the  mortgage  and  takes  an 
assignment  thereof  to  himself  the  mortgage 
is  not  thereby  discharged,  nor  can  the  widow 
of  the  grantor  maintain  a  writ  of  dower 
against  him.  Strong  t.  Comersc^  85  JX 
732. 

The  widow  of  a  grantor  is  not  entitled  te 
dower,  as  against  a  mortgagee  and  those 
claiming  under  him,  in  her  husbapd's  laad 
oonveyed  by  a  deed  of  warranty,  subject  to 
a  mortgage  covering  the  entire  value  of  the 
property,  so  long  as  the  mortgage  renuuns  na- 
discharged.     lb, 

A  grantor  oonveyed  land,  taking  back  at 
the  same  time  a  mortgage  to  aeonre  the  purw 
chase-money.  The  grantee  died  while  is 
possession,  after  the  mortgage  waa  dne,  and 
unsatisfied.  A  tenant  to<MK  a  release  of  the 
land  from  the  grantee's  heir,  and  paid  off  the 
mortgage.  Atter  the  lapse  of  twenty -five 
years,  the  widow  of  the  grantee  brought  aa 
action  to  recover  dower  m  the  land.  Heid^ 
that  she  was  entitled  to  dower  and  damages 
from  the  death  of  her  husband.  Hitchcock  v. 
Harrington,  5  D.  229. 

11.  Other  equitable  interests. —  A 
widow  is  entitled  to  dower  in  an  equitable 
estate  of  her  hnsbsnd,  capable  of  being  spe- 
cifically enforced  in  his  lifetime.  Graiuim 
V.  Oraham,  17  D.  166.  a  P..  Stevens  v. 
Smith,  20  D.  205. 

An  unconditional  bond  for  conveyance  ef 
title  to  land  entitles  the  wife  of  the  vendee 
to  dower  in  the  land.  Stevens  ▼.  Smithy  90 
D.  205. 

Dower  is  not  demandable  ia  land  held  by 
the  husband,  under  a  bbnd  for  title,  anieaa 
before  his  death,  the  purchase  money  hat 
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been  fully  paid.     Pagh  ▼.  B^ll^  16  D.  142; 
SUvent  ▼.  Smilh,  20  D.  205. 

The  widow's  dower  in  lands  held  under 
contract  of  purchase  made  hy  her  husband 
ill  his  lifetime  is  subordinate  to  the  right 
of  the  vendor  or  his  grantee  to  sell  the  laud 
for  the  payment  of  tTie  balance  of  the  pur- 
chase price  remaining  due.  Subject  to  such 
payment  she  is  entitled  to  her  dower;  and 
she  may  have  the  land  sold  to  pay  the  debt, 
and  be  endowed  of  one  third  of  the  money 
remaining  after'  such  payment.  TKompBon 
▼.  Cochran^  4G  D.  68. 

12.  Necessity  of  seisin  in  husband.  — 
To  entitle  a  wife  to  dower,  there  must  be 
marriage,  seisin,  and  death  of  the  husband. 
McVraney  v.  MeCraruy,  68  D.  702. 

To  entitle  a  widow  to  dower,  the  husband 
must  in  his  lifetime  have  been  seised  of  a 
present  estate  in  possession  in  the  premises, 
and  the  right  to  dower  cannot  extend  to  any 
part  of  the  premises  over  which  such  present 
estate  or  interest  did  not  vest  in  possession 
during  the  coverture.  Safford  v.  Saffbrdf  32 
D.  633. 

13.  Sufficiency  of  his  seisin.  —  Dower 
•xists  where  the  husband  U  seised  in  law. 
Stevens  v.  Smiih,  20  £>-.  205;  Pledger  t.  M- 
Urbe,  60  D.  123. 

Where  a  mortgagee  releases  land  from  the 
mortgage  given  by  the  mortgagor,  at  the 
time  when  he  took  the  conveyance,  to  secure 
the  purchase-mone^,  the  mortgagor's  seisin 
has  effect  by  relation  from  the  time  of  the 
execution  of  the  original  deed,  and  his  wife 
will  be  dowable  therein.  Smith  T.  StafUeff^ 
68  D.  771. 

In  a  suit  claiming  dower,  seisin  of  deceased 
husband  is  presumed  prima /acie,  on  showing 
that  he  had  a  conveyance,  or  held  possession 
of  the  land.     PUdger  v.  ElUrbe,  60  D.  123. 

Where  a  husband  purchased  an  equity  of 
redemption  in  mortgaged  lands,  and  subse- 
qneutly  mortgaged  the  premises  to  the  prior 
mortgagee,  to  whom  he  afterwards  released 
all  his  interest,  — held,  that  the  husband  did 
not  have  such  a  seisin  as  would  entitle  the 
wife  to  dower  against  the  mortgagee  and  his 
assigns.     Bird  v.  Gardner^  6  D.  137. 

14.  Instantaneous  seisin.  —  When  one 
is  seised  of  an  estate  beneficially  for  his  own 
nae,  even  for  an  instant,  his  widow  is  entitled 
to  dower.     McCatiUy  v.  Grimes,  20  D.  434. 

A  widow  is  not  entitled  to  dower  depend- 
ing on  instantaneous  seisin  where  the  hus- 
band was  the  mere  instrument  for  passing 
the  estate.     lb,;  OUliam  v.  Moore,  24  D.  704. 

Instantaneous  seisin  for  the  combined  use 
of  the  husband  and  others,  where  the  hus- 
hand  8  interest,  real  or  contingent,  cannot  be 
HHcertained,  bat  is  postponed  until  the  grati- 
n cation  of  all  the  uses  to  which  the  land  is 
subservient,  does  not  entitle  the  widow  to 
liower.     McCauUy  v.  Orimes,  20  D.  434. 

Seidiu  of  the  hu.iband  was  merely  transi- 
tory where  the  lands  were  conveyed  to  him. 


and  he,  on  the  same  day,  reoonveyed  them 
to  trustees  to  secure  the  payment  of  the  par- 
chase-money.     OilUam  ▼.  Moore,  24  D.  704. 

Where  the  husband,  at  the  time  of  receiv- 
ing a  conveyance  of  land,  executed  to  the 
grantor  a  mortgage  thereof  to  secure  the 
purchase-money,  the  seisin  of  the  husband 
IS  but  instantaneous,  and  not  'sufficient  to 
support  a  claim  for  dower  in  such  lands,  they 
having  been  sold,  after  the  husband's  death, 
under  a  power  contained  in  the  mortgage. 
Slow  ▼.  Tifft,  8  0.  266.  8.  P.,  BoUnvok  v. 
Finnep,  3  D.  243. 

The  wife  has  no  different  rights  in  ease 
the  mortgage  is  made  to  a  third  person,  who 
pays  the  consideration  in  pursuance  of  a 
previoQS  agreement  between  the  parties. 
Smith  V.  Staniep,  58  D.  771. 

Where  the  children  of  a  deceased  person 
entered  into  a  parol  agreement  to  divide  his 
estate  equally  among  them,  and  pursuant 
thereto  one  of  them,  who  had  received  more 
than  his  share  by  a  conveyance  of  land  in 
the  father's  lifetime,  conveyed  said  land  to 
one  of  his  brothers,  who,  on  the  same  day, 
gave  bonds  to  the  other  children  to  pay  their 
respective  shares,  and  executed  a  mortgage 
of  the  land  to  secure  the  same,  the  mort- 

Sagor's  widow  was  held  not  entitled  to 
ower,  it  appearing  that  if  dower  were  al- 
lowed the  land  would  not  be  sufficient  to  pay 
off  the  mortgage.  MeOauleM  t.  Ormus,  20 
D.434. 
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16.  Nature  of  the  estate,  generally. 
—  An  estate  in  dower  partakes  of  the  nature 
of  the  husband's  estate,  and  if  the  latter  be 
equitable,  the  former  is  also^  and  cannot 
prevail  at  Uw  against  the  legal  title.  Porter 
V.  Robinson,  13  D.  153. 

Dower  is  not  within  the  statute  of  limita- 
tions.   Baifiard  t.  Edwards,  17  D.  403. 

At  common  Uw,  a  widow's  right  of  dower 
in  the  landi  of  which  her  husband  was  seised 
during  their  coverture  was  superior  to  the 
claim  of  a  creditor  thereto,  obtained  by  sale 
under  a  judgment  against  the  husband. 
Combs  V.  TowM,  26  D.  225. 

Under  the  Annessee  act  of  1784,  chapter 
22,  section  8^  a  widow's  rieht  of  dower  in 
the  lands  of  which  her  husband  died  seised 
or  possessed  is  superior  to  the  right  of  the 
husband's  creditors.     76. 

No  constitutional  provision  guards  the 
common-law  right  of  dower;  for  it  is  not  a 
part  of  the  marriage  contract,  but  results 
from  wedlock  by  the  operation  of  existing 
laws  at  the  time  of  the  husbuid's  death;  and 
the  Pennsylvania  statute  of  1848  relative  to 
rights  of  a  wife  in  the  husband's  estate  is 
given  no  retroactive  operation  and  violates 
no  vested  rights  by  being  applied  to  the 
estate  of  one  who  died  dfter  its  passaga 
MelkU's  Afpeal,  56  D.  571^ 
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Dower  provided  by  law  in  behalf  of  a  widow 
if  paramount  to  all  conveyances,  contracts, 
encnmbrances,  debts,  or  liabilities  of  the 
hosband  executed  or  incurred  by  him  dnr- 
ibg  coTertore.  Higginbotham  ▼.  Comwell, 
66  D.  130. 

Dower  is  favored  by  law  not  resting  in 
contract,  bift  resulting  from  the  marriage 
relation.     Biahop  y,  Boyle,  68  D.  616. 

The  dower  interest  accruiuf  to  a  widow 
in  real  estate  of  her  deceased  husband  by 
virtue  of  the  marriage  is  assignable  in  equity, 
and  may  be  enforced  in  the  name  of  the  as- 
signee.    Strong  v.  Clem,  74  D.  200. 

The  widow  may  relinquish  her  right  of 
dower  before  assign  ment  to  a  person  holding 
the  legal  title,  but  she  cannot  transfer  it  to 
a  stranger  so  as  to  confer  on  him  a  riffht  of 
action  for  the  dower,  or  enable  him  to  defend 
against  ejectment  brought  by  the  adminis- 
trstor  or  heirs  at  law.  CatiaU  v.  Wilson, 
76  D.  351. 

The  right  of  dower,  until  it  is  assigned  to 
the  widow,  is  a  mere  chose  in  action,  and 
not  the  subject  of  execution.     lb. 

The  right  of  dower  is  not  founded  in  oon- 
tract,  but  results  from  marriage  as  a  legal 
incident  thereto,  and  may  be  controlled  by 
the  legislature  as  a  subject-matter  of  public 
policy.     Magee  v.  Yomng,  90  D.  322. 

The  right  to  dower  is  governed  bv  the  law 

in  force  at  the  time  of  the  husband's  death, 

and  not  that  which  was  in  force  at  the  time 

of  or  during  the  continuance  of  the  marriage. 

Ware  v.  Ovoena,  94  D.  642. 

16.  The  inchoate  right.— Dower  until 
the  death  of  the  husband  is  merely  an  in- 
choate interest.  Moore  v.  Mayor  etc  qf  New 
York,  69  D.  473;  McCranty  v.  MeCraney,  68 
D.  702. 

Such  inchoate  right  is  a  mere  possibiliW, 
and  not  an  estate.  Magee  v.  Young,  90  D. 
322. 

An  inchoate  ri((ht  of  dower  is  an  existing 
encumbrance  which  defeats  a  contract  to 
convey  an  unencumbered  title.  Porier  t. 
Noyee,  11  D.  30. 

Profits  of  dower  land  belong  to  the  hus- 
band during  coverture,  and  he  may  convey 
them.     Edrington  v.  Harper,  20  D.  145. 

Dower  is,  while  inchoate,  subject  to  such 
modifications  and  qualifications  as  the  legis- 
lature may  nee  proper,  for  reasons  of  public 
policy,  to  impose.  Weaver  v.  Oregg,  67  D. 
355. 

The  inchoate  riffht  once  vested  in  a  wife 
cannot  be  diveeted  except  by  her  own  volun- 
tary act  performed  in  the  mode  prescribed 
by  Uw.     JVkoU  v.  Ogdfn,  81  D.  311. 

The  inchoate  right  of  dower  in  a  wife  is  a 
sufficient  estate  U>  entitle  her  to  maintain  a 
bill  in  equity  to  redeem  lands  from  a  mort- 
gage in  which  she  had  joined  with  her  hus- 
band.    Dame  v.  Wetherell,  90  D.  177. 

Vested  rights  are  not  impaired  by  a  change 
in  the  law  of  dower  during  the  lifetime  of 


the  husband;  nor  by  a  change  in  tlie 
band's  rights  to  such  choses  in  actioa  el  tht 
wife  as  have  not  been  redeeed  te  pasMasioa 
during  coverture.  Magee  y.  Tcmng,  90  Ik  ^ISL 

A  married  woman  may,  duiag  the  lifetime 
of  her  husband,  maintain  an  actioa  in  equity 
for  the  protection  of  her  inchoate  right  of 
dower  from  the  fraudulent  acta  of  her  he» 
band.    Btmiek  v.  Bmkk,  24  R.  740. 

Before  the  North  Carolina  act  of  1868-4B, 
a  widow  was  entitled  to  dower  in  soch 
lands  only  as  the  husband  ifaotdd  die  aeued 
of.  By  this  act,  the  law  <»f  dower  was 
changed  so  at  to  give  the  widow  dower  in 
all  luids  of  which  the  husband  waa  seijed 
during  oovertnre.  Meldf  that  thin  act  did 
not  prevent  a  husband,  married  before  the 
act»  nrom  selling  lands  also  owned  before  the 
act;  and  that  an  agreement  to  pay  tbe  wife 
a  certain  sum  for  her  right  of  dower  on  each 
sale  was  YtAd,  as  to  erediters^  for  want  of 
oonsideration.    StiUon  v.  AAem,  8  R.  600. 

Where  a  man  waa  indnoed  by  fraudulent 
representations  to  convey  Unda,  hia  wife 
joming  in  the  deed  to  releeae  dower, — AeU. 
that  the  wife  had  a  right  of  actioB  for  deceit 
in  respeot  of  her  in<£oato  right  of  dower. 
Simar  v.  Canadtxy,  IZ  R.  693. 

17.  Rights  and  liabilities  of  dowxeae 
as  such.  -» It  is  not  waste  for  a  tenant  ia 
dower  of  eoal-laads  te  take  eoal  to  any  ex- 
tent from  a  mine  already  opened,  or  to  sink 
new  shafts  into  the  same  veias^  or  to  peae- 
trate  through  a  seam  already  opened  and  dig 
into  one  lying  nnder  it^  Oromek  t,  IHuyeu, 
10  D.  628. 

A  widow's  possession  untfl  easigBmeatel 
dower  la  consistent  with  that  ef  the  heu^ 
and  in  an  ejeetment  against  her  they  may 
be  admitted  to  defend.  Porter  t. 
13  D.  153. 

A  dowager  Is  not  bound  te  notiee  a 
ion  of  the  reveraion  in  the  dower  eeuts 
amouff  the  heira.     Oimh  v.  Myde,  27  D.  467. 

A  dowager  ia  not  guilty  of  waste  in  cut- 
ting timber  on  one  of  the  lots  included  ia 
the  dower  estate,  not  necessary  for  her  sup* 

Sort,  but  for  purposes  of  profit,  if  the  whole 
ower  estate  does  not  reoeive  lasting  injury 
thereby,  but  sufficient  timber  remains  for 
the  permanent  use  of  the  eetate,  although 
part  of  the  timber  is  used  for  fencing  on  an- 
other lot  of  the  dower  estate  aesigned  to  a 
different  heir.     /&. 

Clearing  of  timber-land  for  pnrpoaes  of 
cultivation,  on  part  of  the  dourer  estate, 
where  the  land  already  cleared  is  old  uii 
worn  out,  and  enough  timber  ia  left  for  per- 
manent use,  is  not  waste  in  this  ooontry. 
though  it  might  be  otherwise  in  RngUad. 
/6. 

A  tenant  in  dower,  te  maintain  a  biU  is 
equity  to  redeem  land  from  a  mortgage  maiie 
by  her  husband  and  herself,  must  off  t  Is 
pay  the  whole  amount  due  on  the 
MeCaU  Y.  BeUourn.  66  D.  467. 
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18.  Widow's  quarantine.  —  At  com- 
mou  law,  the  widow  had  a  right  to  tarry  in 
the  inauaion  forty  days  after  her  husbaad'i 
death.  This  was  called  her  quarantine;  bat 
mfter  the  expiration  of  that  time,  the  heir 
could  put  her  out  of  pouessiou,  and  drive 
her  to  her  suit  for  dower.  CarnaU  v.  Wil- 
9on,  76  D.  351. 

17  n til  the  wife's  dower  ia  assigned  to  her, 
•be  has,  under  the  law  of  Arkansas,  a  right 
to  remain  in  and  possess  her  late  husband's 
mansion  or  chief  dwelling-house,  toeether 
with  the  farm  thereto  attached,  free  of  rent. 
This  right  is  not  strictly  part  of  her  dower, 
but  is  a  provision  made  by  statute  for  her 
benefit,  and  may  be  regarded  as  an  enlarge- 
ment  of  her  common-law  quarantine.  But 
the  wife  is  not  obliged  to  remain  on  the 
premises;  she  may  rent  them.  Ih,  S.  P., 
Conger  ▼.  Atvjood,  22  R.  362. 

Neither  the  heirs  at  law,  claiming  under 
the  husband,  nor  the  administrator,  can,  by 
ejectment  or  otherwise,  turn  out  the  wife, 
or  her  tenants  holding  under  her,  from  her 
poasession  of  the  dwelling  and  farm  at- 
tached, and  owned  by  her  deceased  husband, 
nntil  her  dower  has  been  assigned  her.  Car- 
mail  V.  WUmm,  76  D.  351. 

A  widow  ia  not  entitled  to  support  for 
forty  days  after  her  husband's  death,  out  of 
hia  estate,  under  the  Massachusetts  statute, 
where  she  is  absent  from  home  with  her 
husband  at  the  time  of  hia  death,  and  does 
not  at  once  return  thither.  Fiak  v.  Cwkman, 
612  D.  761.     . 

The  wife's  mere  right  to  occupy  the  dwell- 
ing and  farm  attached,  of  her  aeceased  hus- 
band, until  dower  is  assigned  her,  gives  her 
no  estate  in  the  lands  subject  to  levy  on 
execution,  or  that  she  can  convey  to  one 
holding  the  legal  title.  CamcUl  ▼.  WiUtm, 
76  D.  351. 

If  the  administrator  of  her  husband's  es- 
tate assumes  to  control  the  mansion-house 
of  the  decedent,  and,  denying  the  widow's 
right  to  the  possession  thereof,  rents  it  to 
another  person,  the  widow  is  entitled  to  the 
rents  received  by  him  during  the  period  she 
ia  entitled  to  remain  in  the  premises.  Con- 
gtr  V.  Ahoood,  22  R.  362;  Qrakam  v.  Oraham, 
17  D.  166. 

If  the  administrator  haa  collected  the 
rents  to  which  the  widow  is  so  entitled,  and 
haa  appropriated  them  to  the  payment  of 
debts  aue  from  his  intestate,  she  may  elect 
to  charge  him  in  either  his  personal  or  repre- 
•entative  character,  and  he  cannot  defeat  a 
recovery  by  her  in  an  action  against  him  in 
his  representative  ca^city,  on  the  ground 
that  he  is  personally  lukble  therefor.  Conger 
T.  Atwood,  22  R.  362. 

19.  What  wUl  bar  dower,  ^nerally. 
—Where  a  widow  joins  as  executor  in  a  suit 
for  the  purchase-money  for  land  conveyed 
by  a  deed  which  she  had  defectively  ac- 
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bar  to  a  recovery;  for  by  suing  she  makes 
her  election,  and  a  recovery  will  bar  her 
right  to  dower.  8haar$  ▼.  Anderton,  10  D. 
421. 

Joinder  hy  a  married  woman  in  the  deed 
of  her  husband's  attorney  in  fact  will  bar 
her  of  dower,  under  a  statute  which  pre- 
scribes that  a  riffht  of  dower  may  be  barred 
either  by  a  joinder  of  ^e  married  woman  in 
her  husband's  eonveyance  or  else  by  her 
joining  in  the  husband's  power  of  attorney  to 
convey.  Oleim  t.  Bank  </  Uniied  StaUs,  31 
D.  429. 

Condemnation  of  lands  to  public  use, 
under  the  right  of  eminent  domain,  dis- 
chsrges  any  inchoate  right  of  dower  in  the 
wife  of  the  owner  of  the  fee;  and  though  no 
separate  compensation  is  made  to  her,  she 
cannot  after  her  husband's  death  recover 
dower  in  the  lands  taken.  Moore  v.  Majfor 
etc  of  N.  r.,  69  D.  473. 

Conveyance  in  fee-simple  by  the  husband, 
of  land  owned  by  him,  prior  to  the  passage 
of  the  act  abolishinp;  dower  and  substituting 
a  fee-simple,  at  his  death,  subsequent  to 
such  statute,  divests  the  wife  of  the  right  to 
take  dower,  and  does  not  entitle  her  to  take 
one  third  in  fee,  though  she  did  not  join  in 
such  deed.     Strong  v.  Clem,  74  D.  200. 

80.  What  will  not.  —  Where,  in  a 
convevance  by  a  hnsband,  the  signature  and 
seal  of  the  wife  are  affixed,  but  her  name  is 
not  otherwise  mentioned  in  the  deed,  she 
does  not  thereby  bar  her  right  of  dower. 
Catlin  V.  Ware,  6  D.  66. 

A  conveyance  by  the  hnsband  during 
coverture,  in  trust,  for  hia  wife,  to  whom 
the  land  is  afterwards  oonveyed,  but  not  in- 
tended nor  accepted  in  lien  of  dower,  is  no 
bar  to  her  claim.  Swahe  v.  Ferine,  9  D. 
318. 

The  right  of  dower  ia  not  to  be  barred  by 
a  supposed  intention  not  manifested  by  the 
words  of  the  deed.  LeaviU  v.  Lamprry,  23 
D.  686. 

When  a  hnsband  during  oovertnre  sells 
and  conveys  land  with  g|eneral  warranty,  and 
his  wife  does  not  join  m  the  deed,  and  the 
husband  afterwards  wills  the  whole  estate, 
resi  and  personal,  to  his  wife  for  life,  re- 
mainder to  his  children,  she  will  not  only  be 
entitled  to  take  under  the  will,  but  also  be 
allowed  her  dower  in  the  land  sold.  Higgm- 
hotham  V.  Comtoelt,  56  D.  130. 

Dower  is  preferred  to  a  mechanic's  lien, 
and  must  be  allowed  in  a  house  and  lot  sold 
under  such  a  lien  on  execution  against  the 
husband.    BMop  v.  Boyle,  68  D.  615. 

Dower  is  superior  to  a  mechanic's  lieu  for 
improvements  made  upon  the  land  by  the 
husband,  even  as  regaras  the  improvements 
themselves.     Oove  v.  Gather,  76  D.  711. 

Dower  is  not  barred  where  the  adminis- 
trator sells  the  land^of  his  intestate,  and  out 
of  the  proceeds  pays  off  a  mortgage  made  by 
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quishing  dower.  In  such  case,  the  purchaser 
cannot  use  the  mortgage  to  defeat  the 
widow's  right  of  dower.  Jona  r,  Bragg,  84 
D.  49. 

The  right  to  dower  must  be  determined 
by  the  law  in  force  at  the  time  that  the  right 
aoorues;  and  though  such  law  may  postpone 
dower  to  the  payment  of  debts  due  by  the 
intestate,  still  a  third  person,  not  a  creditor, 
cannot  set  up  a  debt  as  a  bar  to  the  widow's 
dower.     Tkoma§  t.  Heue,  84  D.  66. 

81.  Belease  of  dower. — 1 .  In  general 
—  A  feme  covert  of  full  age  may  convey  her 
land  or  relinquish  her  dower  by  a  fine,  but 
conveyance  by  fine  has  long  been  disused  in 
Maryland.     Cfuue*$  Cote,  17  D.  277. 

Dower  can  only  be  released  or  discharged, 
under  statute  of  frauds,  by  some  instrument 
in  writing,  as  it  is  an  interest  in  lands  for 
the  peri<^  of  the  widow's  life.  CamaUr, 
Wilson,  76  D.  351. 

Dower  is  favored  by  law;  but  where  a  wife 
for  fair  and  adequate  consideration,  relin- 
quishes her  right,  she  will  not  be  permitted 
to  repudiate  her  contract  after  her  husband's 
death,  without  restoring  the  consideration 
received  by  her,  together  with  interest  from 
the  time  of  its  reoeiptk  Liv^fy  ▼.  Paaehai, 
89  D.  282. 

2.  What  anumnU  io  a  pcUd  releate,  — 
A  wife's  dower  is  not  released  by  her  join- 
ing in  her  husband's  deed  to  correct  a  for- 
mer conveyance  by  him  alone,  the  only 
words  deuotinff  her  assent  being:  '*  In  wit- 
ness whereof,  I  (the  husband],  with  8.,  my 
wife,  in  token  of  her  assent  thereto,  have 
hereunto  set  our  hands  and  seals."  LeaviU 
V.  Lamprey,  23  D.  685. 

The  wife's  dower  is  not  barred  by  her  ex- 
ecuting, with  her  husband,  a  deed  in  which 
she  is  named  only  in  the  attesting  clause  and 
in  the  clause  describiuff  the  parties,  and 
which  contains  no  wonu  applicable  to  her 
estate  or  evincing  her  intention  to  convey  it; 
such  deed  is  that  of  the  husband  only.  J/e- 
Fariand  v.  Fehiger,  28  D.  632. 

Release  of  dower  must  be  by  deed,  and 
therefore  a  parol  release  is  not  sufficient  to 
bar  an  action  of  dower.  WhUe  v.  White,  31 
D.  232. 

Where  a  wife,  for  the  purpose  of  releasing 
dower,  joined  in  her  husoand's  conveyance, 
which  the  grantee  failed  to  record,  and  after- 
ward a  subseouent  creditor  of  the  husband 
recovered  juagment  against  him,  and  the 
land  so  conveyed  was  sold  on  execution,  — 
held,  that  though  the  prior  conveyance  was 
thus  avoided,  the  rieht  of  dower  was  barred. 
Morton  v.  Noble,  11  R.  7. 

8.  W\fe  joining  husband  in  mortgage.  — A 
wife,  though  she  has  joined  in  the  mortgage, 
must  release  her  claim  in  the  equity  of  re- 
demption before  she  can  be  barred  of  dower 
therein.     Swaine  t.  Ferine,  9  D.  318. 

The  renunciation  of  tfte  right  of  dower  in 
•  mortgage  ezMoted  by  husband  and  wife 


divests  the  right,  so  as  to  give  the  pwrchasu 
at  a  sale  of  the  premises  by  the  hnaboadi 
administrator  for  the  payment  of  the  debts 
of  the  estate  a  complete  and  onencnmbeied 
title.     SL  Clair  v.  Morrii,  34  D.  415. 

A  widow's  dower  is  barred,  as  against  the 
mortgagee,  and  so  far  as  is  neoessary  for  the 
payment  of  the  mortgage  debt;  where  she 
joined  with  her  husband  in  the  mortnge. 
McOabe  v.  BelUnm,  66  D.  467. 

Dower  can  be  assigned  only  when  the 
mortgage  debt  is  paid,  or  where  the  mort- 
gagee does  not  object,  where  she  joined  with 
her  husband  in  the  mortgage  secnrity.     lb. 

Where  the  wife  joined  her  husband  in  a 
mortgage,  and  relinquished  her  ^aim  ef 
dower,  and  after  the  aeath  of  the  mortgagor 
the  purchaser  of  the  equity  of  redemptkia 
paid  the  monev  due  on  the  mortgage,  and 
the  mortgagee  (iischarged  it  of  record, — heU^ 
that  the  widow  of  the  mortgagor  was  barred 
of  her  dower.   Fopkin  v.  Bumetead,  5  D.  1 13L 

4.  Necessity  qf  acknowledgmeni  and  pritaU 
examination.  —  A  wife's  dower  is  not  barred 
by  a  conveyance  in  which  she  joins  with  her 
husband,  unless  it  appears  that  she  was  pri- 
vately examined  by  the  officer  taking  her 
aoknowledgmentk  Thompson  t.  Jlorrom,  9 
D.  358. 

Dower  is  not  released  by  deed  executed  by 
husband  and  wife,  if  the  certificcta  ol  ae- 
knowledgment  does  not  state  thai  the  wife 
was  known  to  the  officer  to  be  the  peraoa 
who  signed  the  deed.  Oope  t.  Oalher,  76  D« 
711. 

Deed  by  husband  and  wife,  the  acknowi- 
edgment  of  which  by  the  wife  states  that 
"  she  executed  the  deed  freely,*  does  net 
effect  a  relinquishment  of  the  wife'a  dowes; 
Thomas  v.  Hesse,  84  D.  66. 

A  wife  can  only  be  divested  of  her  dower 
by  a  deed  properly  and  legally  acknowledged, 
and  a  deM  not  so  acknowledged  is  wholly 
inoperative  as  to  her,  and  is  to  be  treated  as 
if  she  had  not  been  a  party  to  ik  Oram  v. 
Todd,  20  R.  76. 

A  wife  joined  in  her  husband's  deed  for 
the  purpose  of  releasing  her  dower;  bat  the 
deed  was  so  defectively  acknowledged  as  to 
be,  under  the  then  existing  law,  inoperativs 
and  void  as  to  her.  Afterward,  and  after 
the  husband  had  died,  the  legislators  enacted 
that  all  deeds  bavins  such  defects  in  the 
acknowledgment  should  be  as  valid  to  all  in- 
tents and  purposes  as  if  regularly  acknowl- 
edged.  Held,  that  the  deed  was  not  revived 
and  validated  as  against  the  wife;  but  sembit, 
that  as  against  the  husband's  heirs  the  deed 
was  made  good  by  the  statute.     Ik. 

0.  Belecue  by  nt/ani  vri/e  is  not  binding  npoa 
her;  and  may  be  avoided  after  the  death  of 
her  husband,  withont  repaying  any  part  of 
the  purchase-money  paid  to  her  husband  bj 
his  vendees.  Markham  v.  AlerrHt,  40  D.  76. 
An  infant  wife  is  not  bound  by  her  release 
of  dower,  although  she  daolarod  b«neU  ol 


DOWER.  IL 


1167 


Tor  Tn<1ez  to  Kn1«»fi  fn  American  Decliiloiiii  and  Amerlcnn  It^portii*  nmm  pp.  ft-953. 


%glB  to  the  Acknowled^ng  officer,  and  may 
maintain  a  suit  to  aToid  it  within  a  reason- 
able time  after  the  death  of  her  husband. 
WaUon  V.  BUlingB,  42  R.  1.  Nor  is  she  barred 
by  her  silence  for  twenty -eight  years  and  the 
tnterTening  interests  of  purchasers,  she  being 
all  the  time  married.  McM&nia  v.  Webb,  43 
R.  629. 

A  female  infant  contemplating  marriage, 
with  the  consent  of  her  parent  and  guardian, 
gave  bond  to  release  her  dower  in  the  lands 
of  her  intended  husband,  upon  payment  of  a 
certain  sum  to  her  by  his  executors  after  his 
decease.  Upon  the  death  of  her  husband  the 
money  was  paid,  and  she,  being  still  an  in- 
fant, releasea  her  dower.  She  married  again, 
and  her  second  husband  appropriated  the 
money.  Held,  that  her  right  to  dower  was 
not  barred  by  these  facts,  and  that  she  could 
bring  an  action  for  the  same  without  ofifering 
to  refund  the  money.  Shaw  v.  Boyd,  9  D. 
368. 

6.  Effect  rf  release,  —  Where  a  widow 
having  a  paramount  right  of  dower  has  re- 
covered judgment  therefor,  and  without  hav- 
ing it  set  off,  has  released  it  to  the  tenant, 
the  widow  of  a  subsequent  grantor  of  the 
eame  land  is  entitled  to  dower  only  in  the 
remaining  two  thirds  thereof.  LeaviU  v. 
Lamprey,  23  D.  685. 

A  release  of  dower  in  one  moiety  of  a  farm 
will  not  release  it  in  the  other  moiety;  nor 
will  a  release  to  one  tenant  in  common  for 
bis  share  release  it  to  another  tenant  in  com- 
mon who  has  a  different  share.  '  WhiU  v. 

WhiU,  31  D.  232. 

If  a  married  woman  of  sufficient  mental 
capacity,  without  duress  or  misrepresenta- 
tion as  to  the  nature  of  the  instrument,  joins 
in  a  deed  of  her  husband  to  release  her  dower, 
and  suffers  it  to  be  delivered  to  the  grantee, 
•he  cannot  afterward  avoid  it  on  the  ground 
that  she  was  induced  to  execute  it  by  fraud 
or  undue  influence  of  her  husband,  or  of  an- 
other co-grantor,  without  showing  that  the 
grantee  knew  of  or  participated  in  the  fraud. 

WhiU  T.  Grave*,  9  R.  38. 

7.  Release,  when  inopertUive  — Bffed  qf fraud, 
— Where  a  wife  releases  her  claim  of  dower 
by  joining  her  husband  iu  a  conveyance,  and 
the  purchaser  recovers  back  the  purchase- 
money  on  account  of  the  grantor's  defect  of 
title  to  the  laud,  the  release  of  the  wife 
thereby  becomes  inoperative,  and  does  not 
bar  her  right  of  dower  after  her  husband's 
decease.     SUnson  v.  Sumner,  6  D.  49. 

Dower  is  restored  to  the  widow  by  a  sale 
of  the  premises  under  a  mechanic's  lien  which 
18  inferior  to  the  dower  right,  but  prior  to  a 
trust  deed  executed  by  herself  and  husband, 
by  which  her  dower  was  released.  Oove  v. 
Cather,  76  D.  711. 

Where  a  wife  joins  in  her  husband's  deed 
to  release  dower,  and  the  deed  is  afterward 
•et  aside  as  fraudulent,  the  wife's  right  of 
dow«r  it  not  barred.    Moloney  ▼.  horan,  10 


R.  335;  Ridgeway  ▼.  Mattting,  13  R.  251; 
Rkhardaon  v.   Wyman,  16  R.  459. 

82.  Antenuptial  agreements.  —  An 
agreement  made  by  a  husband  before  mar- 
riage, with  his  wife,  by  the  aid  of  a  trustee, 
by  which  a  certain  sum  of  money  was  to  be 
paid  to  the  wife  annually  after  the  husband's 
decease,  in  lien  of  dower,  will  not  estop  her 
from  claiming  dower.  Oibeon  ▼.  Qibwn,  8 
D.  94. 

An  agreement  that  an  intended  wife  should 
exclusively  enjoy  property  she  had  by  right 
of  a  former  marriage,  ana  not  expressed  to 
be  in  lieu  of  dower,  constitutes  no  oar  to  her 
claim  for  dower  in  the  estate  of  her  second 
husband.     Swaine  ▼.  Ferine,  9  D.  318. 

An  agreement  not  to  claim  dower  or  any 
interest  in  the  husband's  realty,  entered  into 
in  lieu  thereof,  by  a  woman  before  her  mar- 
riage, and  in  consideration  thereof,  and  of 
the  fact  that  she  has  an  ample  estate  in  her 
own  right  secured  to  her,  of  which  her  hus- 
band can  have  no  benefit,  cannot  operate  as 
a  bar  to  dower  under  the  statute.  Oelter  ▼. 
Oelzer,  2:)  D.  180. 

Such  an  agreement  cannot  operate  aa  an 
estoppel  at  common  law.     lb. 

Such  an  a^^reement  may,  however,  be  en- 
forced in  equity,  if  fairly  made  bv  a  woman 
under  no  legal  disability,  by  excluding  her 
from  dower  as  well  as  from  any  share  in  her 
husband's  realty,  where  he  dies  intestate.  lb. 

An  antenuptial  agreement,  by  adnlts, 
fairly  understood,  that  each  partv  releases 
the  right  of  dower  in  the  lands  and  estate  of 
the  oUier,  and  permits  the  other  to  hold  his 
or  her  separate  property  free  of  all  claims 

S rowing  out  of  the  marriage,  bars  the  wife's 
ower.  Barth  v.  lAnes,  59  R.  374. 
By  an  antenuptial  settlement  it  was  cov- 
enanted that  the  wife  should  receive  at  the 
husband's  death  one  dwelling -house,  abso- 
lutely, in  lieu  of  dower  and  all  other  inter- 
est in  his  estate.  Shortly  before  his  death 
the  husband  became  estranged  from  his  wife, 
and  so  left  her  by  will  only  a  leasehold 
dwelling-house  of  small  value  and  encum- 
bered, instead  of  a  more  valuable  house  which 
he  had  designed  for  her,  and  gave  his  entire 
estate  of  about  one  hundred  thousand  dollars 
to  others.  Held,  that  the  widow  might  re- 
nounce the  provision,  and  demand  a  house 
suitable  to  his  fortune  and  position  in  so* 
ciety,  or  a  sum  of  money  equivalent  to  the 
value  of  such  house.  Buuey  v.  McCurley,  48 
R.  117. 

23.  Jointures.  —  A  jointure,  whether 
made  before  or  after  marriage,  was  no  bar  to 
dower  at  common  law,  nor  by  statute  in  Eng- 
land or  here,  uuless  it  be  a  freehold  estate  in 
lands  for  the  life  of  the  wife,  to  take  effect 
at  the  husband's  death.  Accord insly,  where 
by  a  marriage  settlement  a  husbaund  cov- 
enanted that  his  wife  should  have  an  annuity 
out  of  his  estate,  in  consideration  whereof 
■he  ooTenanted  net  to  demand  dower  in  hit 
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tar^  oonveymnoa  will  be  good  "g*""^  1b» 
olainui  of  the  widow.  Camerom  t.  QaMcreis 
48  D.  759. 

Where  a  person  exeentos  a  deed  of  tml 
of  penonal  property  for  the  nee  and  benefit 
of  ail  two  ions,  reserving  a  life  estate  in  tbe 
same  to  himscdf,  the  deed,  being  absoluts 
and  irrevocable,  is  not  a  will  in  dissnise,  and 
on  the  death  of  the  grantor  his  widow  is  not 
entitled  to  dower  in  snch  personal^.     Ih. 

A  husband  secretly  executed  a  deed  to 
his  sons  immediately  before  his  marriage; 
the  court  conclude,  from  a  review  of  the  eri- 
dence.  that  the  deed  was  without  oonsiderv 
tion,  and  was  not  delivered  until  after  ttM 
grantor's  marriage.  HM^  that  his  widow 
was  entitled  to  dower  in  the  land,  upon  two 
grounds:  1.  Because  the  husband  was  aet«e*i 
of  the  land  during  coverture;  2.  Becauac, 
had  the  deed  been  delivered  at  ita  date,  ita 
execution  was  fraudulent  as  to  the  widow, 
being  executed  secretly  for  the  porpoee  of 
cutting  off  her  dower.  Cranmm  t.  Crmuon, 
66  D.  534.  S.  P.,  as  to  last  pointy  8wumt 
T.  PeriM,  9  D.  3ia 

86.  Execution  sales.*— Sale  of  land 
under  execution  divests  the  defendant's  es- 
tate, and  bars  the  dower  of  his  wife,  thoaj^b 
the  deed  be  not  executed  until  after  ths 
assignment  of  the  dower.  />ea  t.  #rciiE^  22 
D.  708. 

Dower  is  not  barred  in  equity  by  a  credi- 
tor  levying  upon  the  land  of  nis  debtor,  and, 
after  the  right  to  redeem  has  expired,  selling 
it  with  warrantjr,  and  paying  the  excess  of 
the  money  received  over  his  debt  to  tb« 
widow  and  chUdren  of  the  debtor.  O'BHem 
V.  BlUoi,  32  D.  137. 

Sale  of  land  under  a  judgment  agaaast 
the  husband  does  not  bar  the  widow  of  her 
right  of  dower,  althonsh  the  eoort  directa 
the  proceeds  of  the  sab  to  be  first  applied 
in  satisfaction  of  a  prior  mortgage,  in  which 
the  wife  joined  and  releassd  her  dower. 
Taylor  v.  Fowler,  01  D.  469. 

27.  Partitioii.  —  A  partition  sale  during 
coverture  of  lands  held  by  a  wonkaa's  hus- 
band in  common  divests  her  right  of  dower 
therein,  although  she  was  not  made  a  party 
to  the  proceeding.  Lm  v.  Lindril,  64  D.  26^ 
S.  P.,  Weaver  v.  Oreffg,  67  D.  355. 

28.  ForMture  of  dower,  generally. 
—  A  wife  by  separating  from  her  husband 
does  not  foneit  her  risht  of  dower,  where 
such  separation  arises  from  family  discord, 
even  though  she  had  no  justifiable  cause  for 
separating.     Thayer  v.  Thayer,  .39  D.  211. 

A  widow,  who  is  also  sdministratriz  cl 
her  deceased  husband,  who  sells  rsal  estate 
belonging  to  said  estate,  under  decree  of  the 

Srobate  courts  does  not  forfeit  her  right  to 
ower  in  said  land  by  failing  to  annoanoe  st 
the  sale  that  the  same  was  subject  to  dower. 
Owen  V.  SkUier,  62  D.  745. 

*  Efltet  of  execution  eale  against  hustwnd,  sa 
wife's  right  of  dowtr«  ioe  notfl^ »  fi.  m^  m. 


estate,  it  was  held  that  she  was  still  entitled 
to  her  dower.  HaeUnge  v.  DicMnwnt  5  D.  34. 
8.  P.,  Other  r.  Oebser,  23  D.  180. 

24.  Kortgage  foreclosures. —Where 
the  wife  unites  with  the  husband  in  a  mort- 
gage of  real  estate  belonging  to  him,  and 
the  property  is  sold  under  a  decree  of  fore- 
closure, she  is  entitled  to  dower  in  the  sur- 
plus only  after  the  payment  of  the  mort- 
gage. £ank  of  Commerce  v.  Oieene,  1  R.  60. 
&ut  her  interest  in  the  residue  is  free  of  any 
charge  for  the  costs  of  a  reference  to  deter- 
mine the  rights  of  the  creditors  therein. 
Hawley  v.  Bradford,  37  D.  390. 

Where  the  purchaser  of  the  equity  of  re- 
demption redeems  ths  property,  the  widow 
is  only  entitled  to  dower  bv  contributing 
her  portion  of  the  mortgage  debt.  Bank  ^ 
Cormnerce  v.  Owens,  1  R.  60. 

The  wife's  inchoate  right  of  dower,  in 
lauds  which  were  mortgaged  at  the  time  her 
husband  became  the  owner  thereof,  ceases 
at  the  sale  of  the  lands,  during  the  life-time 
of  her  husband,  under  a  power  in  the  mort- 
gage, and  she  is  not  entitled  to  share  in  the 
surplus.  NewhaU  t.  Lyrm  etc.  Samnge  Bank, 
3R.387. 

Where  lands  devised  to  testator's  widow 
for  life,  with  remainders  over,  are  sold  under 
foreclosure  of  a  mortgage  made  by  testator 
dnriuff  his  lifetime,  in  which  she  did  not 
join,  her  claim  as  dowress  is  not  barred. 
Lewie  y.  Smith,  61  D.  706. 

The  wife's  inchoate  interest  in  her  hus- 
band's lands  Ib  not  lost  by  mortgage  of  such 
lands  by  him  and  foreclosure  sale  thereunder, 
where  the  wife  was  not  a  party  to  the  mort- 
gage; and  the  fact  that  the  lands  were  after- 
wards sold  on  partition,  to  which  ths  widow 
was  not  a  party,  would  not  divest  her  of  her 
contingent  interest.  Vetry  v.  Bobineon,  87 
D.  346. 

Foreclosure  of  a  mortgage  in  which  the 
wife  did  not  join,  and  side  thereunder,  does 
not  bar  her  right  of  dower  in  the  mortgaged 
premises,  although  she  is  made  a  party  de- 
fendant in  the  foreclosure  proceeaing,  but 
in  which  her  rieht  of  'dower  is  not  put  in 
issue.  Aliter,  ii  the  wife  had  joined  in  the 
mortgage,  or  her  right  to  dower  had  been 
put  in  issue  by  allegations  in  the  petition. 
Moomey  v.  Maae,  92  D.  395. 

26.  Conveyances  to  defeat  dower. 
—  A  conveyance  by  the  husband,  with  intent 
to  defeat  the  wife's  right  of  dower,  ei  idl 
his  property,  real  and  personal,  to  his  chil- 
dren, made  a  short  time  before  his  death, 
without  any  valuable  consideration,  and 
securing  to  himself  the  nee  and  control 
thereof  during  his  life,  is  fraudulent  as 
against  the  wife,  and  will  be  set  aside  in 
equity.     Thayer  v.  Thayer,  39  D.  211. 

A  husband  may  dism>se  of  his  personal 
estate  in  any  manner  he  thinks  proper  in 
his  own  lifetime,  and  thus  cut  off  his  widow 
from  dower  in  snch  property,  and  a  voluu- 
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99.  Forfeiture  by  reason  of  adul- 
tery.*—  A  wife  who  elopes  from  ber  hiu- 
band  and  lives  in  adultery  is  barred  of  her 
dower;  and  if  she  is  compelled  to  leare  her 
hnsbuid,  but  refuses  to  return  when  he 
offers  to  take  her  back,  and  she  afterwards 
Uvea  in  adultery,  she  is  barred  of  dower. 
BeU  r,  yealy,  19  D.  686. 

The  fact  of  adultery  may  be  tried  on  the 
widow's  application  for  dower.     /&. 

If  a  wue  commit  adultery  after  leaving 
her  husbuid,  it  is  a  tarrying  so  as  to  bar  her 
of  hpr  right  of  dower  under  North  Carolina 
Keviaed  Statutes,  chapter  121,  section  11, 
barring  a  claim  of  the  wife  for  dower  if  she 
willingly  leave  her  husband  and  ffo  away  and 
continue  with  her  adulterer,  although  she 
does  not  continually  remain  in  adultery  with 
him.     Walters  v.  Jordan,  57  D.  558. 

A  wife  driven  or  ordered  away  by  her 
husband  on  account  of  her  adultery  is  not 
barred  of  her  dower  under  that  statute,  al- 
though she  afterwards  commit  adultery  with 
a  new  or  former  adulterer.     lb. 

A  wife  was  entitled  to  dower  though  she 
was  an  adulteress  at  common  law.  lb.  And, 
by  the  statute  of  Westminster  (13  Edward 
L,  1,  chapter  34),  elopement  or  departure  by 
the  wife  willingly  from  her  husband,  as  weU 
ae  adultery,  is  necessary  to  make  the  bar 
eomplete.    Elder  v.  Heel,  1  R.  414. 

A  wife's  right  of  dower  is  not  defeated  bv 
ber  desertion  of  her  husband  without  adul- 
tery.     IViaeman  v.  Wieeman,  38  R.  115. 

Elopement  of  a  wife  and  living  in  adultery 
without  reconcilement  with  the  husband  is 
no  bar  to  a  claim  for  dower  under  the  law  of 
Rhode  Island.  Bryan  v.  BaCeheUer,  78  D. 
454. 

Under  a  statute  barring  dower  if  the  wife 
*^  voluntarily  leave  her  husband  and  so  away 
smd  continue  with  an  adulterer,"  cu>wer  is 
not  barred  where  the  husband,  under  the 
pretense  of  joining  the  confederate  army, 
abandoned  the  wife,  and  she,  being  informed 
by  his  relatives  that  he  was  dea^  married 
another  man.     Payne  v.  DoUon,  51  R.  225. 

J.  EL,  the  husband  of  A.  E,  after  mar- 
riage, removed  to  another  state,  A.  E.  not 
accompanying  him.  While  there,  he  pro- 
cured a  divorce  on  the  ground  of  the  adul- 
tery of  A.  E.  Subsequently,  he  became 
seised  of  certain  real  estate  in  Pennsylvania, 
to  which  he  returned,  and  married  another 
woman.  A  portion  of  this  estate  was  con- 
veyed by  him  to  J.  R.,  who  purchased  in 
good  faith  and  without  knowledKC  of  J.  E.*s 
prior  marriage,  —  the  second  wife  joining  in 
the  conveyance.  In  the  mean  time,  A.  £.  was 
living  and  cohabiting  with  another  man, 
daiminff  to  be  his  wife.  J.  B.*s  second  wife 
having  died,  he  became  reconciled  to  A.  E., 
and  lived  with  her.  Upon  J.  E.'s  death,  A. 
£.  brought  action  for  her  dower  in  the  real 

*  Adeltery  sb  a  bar  to  a  claim  of  dower,  Me 
Bote,  19  XX  688. 680. 
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estate  conveyed  to  J.  R.  Held,  that  she  was 
entitled  to  dower,  and  that  she  was  not 
estopped  from  claiming  the  same  by  reason 
of  her  aets  and  declarations,  which  could  not 
have  influenced  J.  R.  in  the  pnrohaae.  Blder 
V.  Reel,  1  R.  414. 

80.  IMvoroed  wifo,  whmi%ntitled.  ^ 
A  wife  is  not  entitled  to  dower,  nor  to  anj 

Sortion  of  her  husband's  estate  after  his 
eath,  so  long  at  a  decree  of  divorce  in  favor 
of  the  husband  for  the  fault  of  the  wife  re- 
mains in  force,  of  the  pendency  of  the  appli- 
cation for  which  she  had  personal  service. 
McCraney  v.  MeCraney,  68  D.  702. 

Equity  cannot  decree  dower  and  thirds  to 
a  wife  against  whom  a  decree  of  divorce  has 
been  rendered,  declaring  the  same  void  in 
part,  or  so  far  as  to  give  her  such  relief,  but 
leaving  so  much  of  the  decree  as  dissolved 
the  bonds  of  matrimony  in  full  force.    lb, 

A  decree  in  an  action  for  a  limited  divorce 
that  the  husband  shall  pay  a  gross  sum  to 
the  wife  and  be  discharged  from  all  further 
liability  for  her  support  does  not  bar  dower. 
Tayhr  v.  Taylor,  Si  R.  460. 

In  a  state  where  divorce  allows  both  par- 
ties to  remarry,  a  decree  in  favor  of  the  wife, 
with  a  provision  for  permanent  alimony,  bars 
dower.     Tairo  v.  Tairo,  53  R.  820. 

81.  When  widow  ia  eatopped  to  claim 
dower  —  Where  a  wife  joined  with  her  bus- 
band  in  a  bond  to  convey  land,  and  after  her 
husband's  death  received  payment  and  in- 
vested die  money  in  other  land,  she  ir 
estopped  from  claimins  dower  on  the  ground 
that  she  was  not  privuy  examined.  iJodgee 
V.  P<no^  00  R.  401. 

A  widow  claiming  dower  is  estopped  by 
foreclosure  of  a  mortgage  made  by  her  late 
hnsband,  from  showing  that  such  mortoage 
was  invadid  beoanse  not  legally  attesteiC  al- 
though she  was  not  a  party,  either  to  the 
mortgage  or  to  its  foreclosure.  Pledger  v. 
BUerbe,  60  D.  123. 

A  widow  who  sells  lands  of  her  deceased 
husband,  as  guardian  of  his  sole  heir  at  law, 
under  onler  of  oourt,  unconditionally,  with- 
out reference  to  any  claim  of  dower,  and  as 
the  sole  property  of  the  ward,  is  estopped 
from  setting  up  a  daim  of  dower  against  one 
who  purchases  at  such  sale  in  ignorance  of 
her  claim.     Wiseman  v.  Maey,  83  D.  316. 

A  wife  is  estopped  from  claiming  dower  in 
land  of  her  husband,  where  the  lana  had  l)een 
sold  by  order  of  court  for  the  benefit  of  her 
husband's  creditors,  and  she  had  caused  it 
to  be  announced  that  she  would  not  claim 
dower  against  the  purchaser.  The  disability 
of  her  coverture  could  not  exonerate  her  from 
fraud.     CormoUy  v.  BransUer,  96  D.  278. 

A  co-devisee  is  not  eatopped  in  equity  to 
claim  dower  against  her  oo-partitionera, 
where,  at  the  time  of  the  partition  of  the  es- 
tate between  the  co-devisees,  she  had  an  in- 
choate right  of  dower  in  premises  partitioned 
to  another,  which  subsequently  to  the  parti- 
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tion  became  perfect  by  the  death  of  her  hiw- 
band.  In  such  a  case  equity  will  decree 
contribation  by  all  the  oo-partitionen,  thua 
making  good  to  the  oo-devisees  in  whose  share 
the  dower  is  assigned,  their  eqnal  share  in 
the  common  estate  remaining  after  the  as- 
signment of  lower.  Walker  ▼.  Hail,  86  D.  482. 

The  owner  of  land  contracted  to  sell  it,  but 
died  before  the  sale  was  completed;  an  ac- 
tion for  specific  performance  was  brought 
against  his  widow  and  heirs,  and  a  decree 
obtained  accordingly.  Held,  that  the  widow 
was  not  estopped  to  claim  dower  in  the  land. 
Orady  ▼.  MeCorlUe,  17  R.  676. 

A  widow  entitled  to  dower  in  land  ac- 
cepted from  the  heir  a  oonveyance  in  fee  of 
the  land  with  warranty,  and  entered  into 

Eossession.  The  heir  dying,  his  widow 
rought  action  of  dower  against  the  first 
widow.  Held,  1.  That  the  second  widow 
was  dowable  only  out  of  two  thirds  of  the 
land;  2.  That  the  first  widow  was  not  es- 
topped to  claim  dower  by  the  covenants  of 
warranty  in  the  deed  to  her;  and  8.  That 
being  in  possession  and  in  the  same  condition 
as  if  dower  had  been  assigned,  her  dower 
was  not  merged  by  the  conveyance.  JTc- 
Leerp  ▼.  MeLury,  20  B.  683. 

J.  took  R.  to  wife  in  1860,  and  verv  soon 
permanently  deserted  her.  In  1864,  J.  mar- 
ried the  plamtifE^  In  1868,  J.  and  the  plain- 
tiff separated.  In  1870,  while  living  near  J., 
the  plaintiff  publicly  married  W.    Snbse- 

Suently,  the  plaintiff  got  a  divorce  a^nst  J. 
y  default,  for  desertion.  Held,  in  this  action 
for  dower  in  the  estate  of  W.,  1.  That  the 
presamption  was  against  the  validity  of  the 
marriage  of  1864;  2.  That  the  plaintiff  was 
not  estopped  from  showing  that  that  mar- 
riage was  void.  Wiltiams  v.  WiUiams,  SS  R. 
863. 

83.  Statutes  abolishing  dower.  —  A 
statute  purporting  to  abolish  existing  ten- 
nacies  oy  cnrtesy  and  in  dower  already  in 
enjoyment  can  only  be  held  to  take  away  in- 
ohoate  rights,  and  is,  so  far  as  vested  rights 
are  concemedi,  void  and  unconstitntionaL 
Strong  v.  Clem,  74  D.  200. 

A  half  interest  in  the  community  property, 
under  the  California  statute,  is  a  substitute 
for  the  common-law  right  of  dower.  Beard 
V.  Knox,  63  D.  125. 

A  married  man  conveyed  lands,  and  after- 
ward died.  Intermediate  the  conveyance 
and  his  death  a  statute  was  passed  enlarging 
the  common-law  right  of  dower  so  as  to  give 
A  widow  an  estate  in  fee.  Held,  that  his 
widow  was  entitled  to  dower  only  according 
to  the  law  in  force  at  the  time  of  the  convey- 
ance^   Moore  v.  Kent,  18  R.  1. 

ni.    Elbctioh. 

88.  Testamentary  provisions  in  lieu 
of  dower.* — Dower  cannot  \>e  barred  by 

*  Dower,  when  barred  bj  provisions  of  wlU, 
•ee  note,  51  D.  679,  iM. 


the  prorisions  of  a  will,  unlets  the  proviafli 
be  given  ezprsssly  in  lien  of  i^  and  aoospted 
by  the  widow.  PkkeU  v.  Few.  6  B.  fiM| 
O'Brim  v.  JBlUoi,  32  D.  137;  Higgmbotkma,  v. 
ComweU,  66  D.  180;  BraaBtam  t.  /Veenm,  S7 
D.  776;  BaU  v.  HaO,  64  D.  758.  Or  vnkss 
her  claim  to  dower  would  defeat  the  pirov:s> 
ions  in  the  will  Ewnu  v.  Webb,  1  D.  308; 
AdsU  V.  AdeU,  7  D.  639;  Jaekeon  t.  duarUH, 
17  D.  614;   WhUe  v.  WhUe.  31  D.  232. 

A  devise  of  lands  to  a  wife  daring  widow* 
hood  will  be  a  bar  to  dower,  though  not  ex- 
pressly  so  stated;  and  where  it  necesaahiy 
appears  that  she  cannot  have  both  the  devias 
and  dower,  she  shall  be  pnt  to  her  electioa. 
HamOUm  v.  Buekwalter,  1  D.  350. 

A  widow  cannot  be  barred  of  her  dower 
by  a  devise  of  an  estate  for  yesra,  nor  by  a 
provision  in  personal  eetaUw  Wmelem  v. 
Fhdlay,  16  D.  712. 

A  devise  of  a  dweUing-hoose  to  the  widow 
of  the  testator,  daring  life  or  widowhood, 
together  with  a  bequest  of  certain  household 
furniture  and  other  proper^,  the  reet  of  the 
real  and  personal  estate  being  divided  among 
the  testator's  children,  who  were  to  aid  ia 
the  widow's  support^  if  she  should  request 
it»  does  not»  if  acoepted,  bar  dower.  Jack" 
mm  V.  ChurehiH  17  U.  514. 

A  legacy  to  the  wife  is  not  regarded  ia 
lien  of  dower  in  the  absence  of  ezpress  pro- 
vision, where  the  real  estate  snbject  to  the 
dower  is  devised  to  tmstees  to  sell,  or  with 
directions  that  the  ezeontors  sell,  in  order 
to  My  debts.    Oordom  v.  Bteoeme,  27  D.  445. 

Where  a  testator  bequeaths  to  his  wife  one 
room  in  his  dwelling-house,  and  a  oomforts^ 
ble  maintenance  out  of  his  real  estate  dnring 
her  life  or  widowhood,  and  then  deviees  to 
his  two  sons  all  his  resl  estate,  to  be  equally 
divided  between  them,  snoh  bequest  to  the 
wife  will  be  regarded  as  made  to  her  in  lieu 
of  her  dower.     WhUe  v.  WkUe,  SI  D.  232. 

A  devise  of  all  of  a  testator's  property  to 
his  widow  during  her  widowhood,  snd  after 
her  marrisge  to  his  children,  is  not  inconsist- 
ent with  her  right  of  dower,  as  sn^  snbee 
quent  disposition  will  be  presumed  to  have 
been  made  subject  to  its  Isgal  incidenta 
Church  V.  Bull,  43  D.  754. 

When  a  testator  gave  his  wifs,  fai  additioe 
to  the  necessary  honiBehold  goods,  a  legacy  of 
five  hundred  dollars^  '*  to  be  left  in  the  hands 
of  his  executors,  to  be  paid  to  her  for  hee 
support,  at  any  time,  or  at  all  times,  as  her 
need  misht  require,"  and,  after  beqneathinr 
sundry  legacies  to  other  persons^  directw 
his  executors  to  sell  the  real  estate,  etc,  and 
to  pay  the  money,  as  they  might  tiiink 
proper,  to  the  legatees,  the  wife's  l^acy, 
which  was  inferior  in  value  to  the  dower, 
and  which  was  in  hct  paid  out  of  the  pro- 
ceeds of  the  real  estate,  was  held  not  to  lis 
in  lien  of  dower.     AdeU  v.  Adaii,  7  D.  53!>. 

A  will  devised  land  to  T.  S.  and  his  Uw- 
ful  heirs  begotten  of  his  bodj,  snd  in  eaessf 
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hia  dying  withoat  such,  "  to  return  to  J.  aiid 
C.  P.  or  their  lawful  heirs  begotten  of  their 
body."  T.  8.  dying  without  bavins  had 
iiwue,  — held,  that  his  widow  was  still  enti- 
tled to  dower.  PoUard  v.  Slaugfder,  53  R. 
402. 

A  testator  willed  his  residuary  estate,  con- 
sisting of  both  real  and  personal  property, 
to  his  executors  to  sell  it  and  divide  the  pro- 
ceeds equally  between  his  wife  and  children, 
■hare  and  share  alike.  Heid,  that  the  widow 
took  dower  in  addition.  KonvaRnha  v. 
SdiUgel,  58  R.  494. 

84.  Necessity  of  election  between 
dower  and  will.  —  In  ease  of  t  devise  to 
a  widow  in  lien  of  dower  she  has  an  election 
either  to  accept  the  devise  or  claim  dower. 
HaltM  Cote,  17  D.  275;  8Udd  ▼.  Carey,  52  D. 
670. 

A  widow  will  not  be  forced  to  an  election 
between  her  right  to  dower  and  testamentary 
dispositions  in  her  favor,  unless  tlie  testator 
has  declared  the  same  to  be  in  lien  of  dower, 
either  expressly  or  by  necessary  implication. 
When  the  testator's  intention  is  doubtful, 
no  election  need  be  made.  Church  v.  Bull, 
43  D.  754;  Gordon  t.  Sievene,  27  D.  445; 
Worthen  ▼.  Pearson,  81  D.  213. 

A  widow  is  not  compelled  to  elect  between 
her  dower  and  a  testamentary  provision  out  of 
a  mixed  fund  to  arise  from  a  sale  of  the  tes- 
tator's realty  and  personalty  devised  to  a 
trastee  for  that  purpose,  where  there  is 
nothing  to  show  that  her  dower  interest  was 
intended  to  be  sold  as  part  of  the  estate,  but 
she  may  claim  both.  Wood  ▼.  Wood,  2S  D. 
451. 

Provisions  of  a  will  mnst  be  so  totally  in- 
eonsistent  with  the  widow's  claim  of  dower 
as  to  defeat  the  testator's  intention  in  rela- 
tion to  other  dispositions  of  his  property, 
before  an  election  oy  the  widow  will  be  com- 
pelled.    Church  T.  Bull,  43  D.  754. 

A  widow  may  elect  to  take,  in  lien  of 
dower,  a  devise  or  bequest  by  her  husband 
to  her,  or  she  may  take  her  snare  or  distri- 
butive part  of  the  personalty  under  the  in- 
testate laws,  by  the  Pennsylvania  statutes  of 
1833  and  1848,  which  latter  is  cumulative  of 
the  former.     MfUzet*s  Appeal,  55  D.  573. 

A  devise  of  all  testator's  property  to  his 
iridow  operates  only  upon  such  interest  as  is 
his  to  dispose  of.  She  is  not  bound  to  elect 
between  the  devise  and  her  dower,  but  may 
claim  dower,  as  such,  in  his  lands,  and  take 
the  benefit  of  the  devise  besides.  Lewie  v. 
Smiih,  61  D.  706. 

A  wife  is  necessarily  put  to  her  election, 
where  the  whole  property  is  conveyed  by  the 
testator,  if  it  is  clear  that  there  is  one  part 
of  the  property  which  the  testator  did  not 
intend  should  be  subject  to  the  claim  of 
dower;  for  it  would  follow,  in  such  a  case, 
that  he  did  not  intend  that  any  portion  of  it 
should  be  subject  to  such  a  claim.  Worthen 
w.  Pearmm,  81  D.  2iab 


A  wife  is  put  upon  her  election  by  the 
charge  of  an  annuity  upon  land  in  favor  of 
the  widow,  or  "a  support  and  home"  for  her, 
where  it  is  made  a  cnarge  upon  land  devised 
by  the  husband,     /h. 

A  devise  was  made  by  a  husband  to  his 
wife  of  certain  articles  or  peisonal  property 
and  forty  pounds  in  money,  "in  lieu  and 
stead  of  every  other  claim  and  pretension  to 
his  estate."  It  not  appearing  that  the  wife 
had  accepted  this  bequest  in  lieu  of  dower, 
—  held,  tnat  it  was  no  bar  to  her  right  to 
dower  at  law.  Larrabee  v.  Van  Aletune,  S 
D.  333. 

A  testator,  by  his  will,  provided,  1.  For 
the  payment  of  debts,  and  2.  Gave  the 
homestead,  the  furniture,  and  all  other 
personal  property  connected  therewith,  to 
his  wife,  and  directed  that,  after  satisfying 
these  provisions  of  the  will,  all  the  residue 
of  his  property,  real  and  personal,  should  be 
distributed  as  follows,  viz.:  1.  One  third  to 
his  wife,  clear  <if  encumbrances;  2.  The  re- 
maining two  thirds  to  be  divided  among 
other  relatives.  Held,  that  the  widow  was 
required  to  elect  between  her  statutory  dis- 
tributive share  and  the  provisions  made  for 
her  in  the  will.     Estate  of  Ootuan,  57  R.  43. 

86.  Time  of  election.  —A  widow  to 
whom  a  devise  of  real  estate  is  made  in  lien 
of  dower  must,  within  six  months  after  the 
probate  of  the  will,  dissent  from  such  devis^ 
or  she  will  be  barred  of  her  action  for  dowei 
White  r.  White,  31  D.  232. 

The  statutory  right  of  a  widow  to  elect  not 
to  take  under  her  husband's  will  must  be 
exercised  by  her  personally  in  her  life,  and 
although  she  was  prevented  by  insanity  from 
making  election,  yet  the  right  cannot  be 
exercised  after  death  by  her  representativss. 
Crazier' e  Appeal,  35  R.  666. 

86.  What  amounts  to  an  election.  — 
To  constitute  an  election  by  a  widow  to  ac- 
cept a  legacy  bequeathed  to  her  in  lieu  of 
dower,  there  must  be  some  decisive  act  on  her 
part,  with  knowledge  of  her  situation  and 
rights,  or  there  must  be  an  intentional  acqiii 
escence  in  snch  acts  of  others  as  are  not  only 
inconsistent  with  her  claim  of  dower,  but 
render  it  impossible  for  her  to  assert  her 
claim  without  prejudice  to  the  rights  of  in- 
nocent persons.  Eiitjlish  v,  Emjlish,  21)  1).  739. 

Signing  an  application  to  thu  legislature  for 
the  Kile  of  the  real  estate  to  ena])le  the  exec- 
utors to  carry  out  the  testator's  intentions, 
is  not  sufficient  evidence  of  an  election  in 
law,  where  such  application  was  never  pre- 
sented to  the  legislature  or  acted  upon;  nor 
is  the  filing  of  an  answer  to  a  bill  in  chan- 
cery, assenting  to  a  decree  for  the  sale  of 
such  real  estate  to  carry  into  effect  the 
trusts  of  the  will,  one  of  which  was  the  pay- 
ment of  the  annuity  bequeathed  in  lieu  of 
dower,  where  the  widow  who  so  signed  was 
merely  quiescent  in  the  matter.     76. 

Application  of  the  widow  for  letters  testa- 
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mentary  is  a  sufficient  writing  to  inform  the 
judge  of  her  acceptance  of  the  will,  if  noth- 
ing in  it  indicate  tba  contrary.  Morgan  t. 
Ihdgt,  82  D.  213. 

The  committee  of  an  insane  widow  can- 
not elect  for  her  between  a  devise  in  lien  of 
dower  and  her  dower»  without  sanction  of 
the  court.     Kennedy  t.  Johiuian,  3  R.  650. 

The  right  of  a  widow  to  dissent  from  a 
provision  made  for  her  in  her  husUand's 
will  in  lieu  of  dower  is  personal,  and  if  she 
U  insane,  her  right  is  defeated.  Orenahaw  r. 
Carpenter,  44  R.  539. 

The  right  of  a  widow  to  dissent  from  a 

S revision  in  her  husband's  will  in  lien  of 
ower  may  be  exercised  for  her  by  the  court 
alone,  in  case  of  her  insanity.  Foa  SUen- 
wyck  r.  Waslihurn,  4S  R.  532. 

Where  the  husband  made  a  derise  of  sUres 
in  which  his  wife  had  a  remainder  to  other 
parties,  and  a  devise  of  other  property  to 
herself  for  life,  with  remainder  orer  to  others 
in  fee-simple,  and  she  took  possession  of  the 
estate  devised  to  her,  held  it  for  many  years, 
and  then  disposed  of  part  of  it  to  those  enti- 
tled in  remainder,  in  consideration  of  their 
enlarging  her  interest  in  the  residue  to  a  fee- 
simple,  she  thereby  makes  her  election  to 
accept  the  prorision  made  for  her  in  the  will, 
and  precludes  her  from  also  holding  the 
Uves;  these  circumstances,  together  with 
ner  taking  {possession  of  tiie  property,  being 
sufficient  evidence  of  her  harmg  such  knowu 
edge  of  the  two  funds,  so  as  to  make  her 
•iMtion  obligatory,  dpshaw  t.  Upahaw,  3 
V.  632. 

87.  Effect  of  acceptance  of  provisions 
of  will.  —  A  devise  in  lieu  of  dower,  if  ac- 
cepted, bars  dower.  Jackion  t.  OhurchUl,  17 
D.  514. 

A  devise  in  lieu  of  dower,  if  accepted,  dis- 
charges a  highly  favored  debt,  and  the 
widow  is,  therefore,  deemed  a  purchaser  for 
a  fair  consideration,  whose  claim,  to  the  ex- 
tent of  the  ralue  of  her  dower,  is  ralid 
against  creditors.     HalVa  Caae^  17  D.  275. 

The  excess  of  the  derise  orer  the  value  of 
the  dower  is  void  as  to  creditors,     /ft. 

A  devise  in  the  nature  of  a  mere  gift,  or 
appointing  persons  to  take  in  lieu  of  the 
heirs,  is  voia  as  to  creditors,    lb. 

The  widow's  right  of  dower  in  lands 
aliened  by  her  husband  during  his  lifetime, 
without  her  co-operation,  is  not  barred  under 
section  10  of  the  Pennsylvania  act  of  1797, 
by  the  acceptance  of  a  devise  to  her;  nor  is 
the  statute  prevented  from  operating  by  the 
fact  that  the  husband  conveyed  with  cove* 
nant  of  warranty.  Borland  v.  NiehoU,  51  D. 
676. 

A  wife's  dower  in  lands  aliened  by  hus- 
band is  not  barred  by  a  devise  to  her  of  all 
her  husband's  property  during  her  life  or 
widowhood,  though  the  devise  is  accepted. 
Braxton  v.  Freeman,  57  D.  775. 

The  refusal  of  a  widow  to  receive  her 


dower  vests  the  absolute  tiUe  in  the  heir, 
the  same  as  if  the  dower  was  barred  by  the 
statute  of  limitations.    Farmer  t.  Bajf,  94  D. 
633. 
A  widow's  aoeeptanee  of  a  teetamentaiy 

Cision,  conditioned  to  be  in  Hem  of  dowo; 
her  from  participating  in  lapsed  legades 
under  tiie  wilL  Aceonadmg  qfEemmm,  48  R. 
646. 

88. ofrefnaalof  mehproYiaioBa 

—  Dissent  of  the  widow  from  tiie  nrovifioo 
in  her  husband's  will  remits  her  to  ner  right 
of  dower,  which  is  liable  neither  to  ddrts  nor 
lencies.     Bray  t.  Lamb,  25  D.  718. 

Kenundation  of  a  husband's  wiQ  by  the 
widow,  to  entitle  her  to  daim  as  in  ease  of 
intestacy,  mutt  be  in  strict  eompliaaoe  with 
the  terms  of  the  statute,  and  is  not  therefbrs 
sufficiently  expressed  by  the  institntioo  of  a 
suit  claiming  titie  to  property  deriaed,  by 
title  paramount  to  the  wilL  XaMtotrtl  v. 
WUUasmM,  31  D.  658. 

Where  a  wife  has  elected  to  take  doww 
out  of  her  husband's  estate,  where  he  hss 
devised  it  all,  she  cannot  hare  ''a  home  and 
support" also  charged  upon  the  same  estate. 
Worthen  t.  Pearwn,  81  D.  213. 

Under  a  statuto  giving  the  widow  the 
right  to  renounce  the  provisions  of  her  lni»- 
mmd's  will  in  her  favor,  and  take  instead 
"one  half  of  the  whole  estate,"  she  takej 
only  one  half  of  the  estate  after  the  payment 
of  debts.     Hanna  v.  Palmer,  45  R.  S24. 

89.  Selief  in  cases  of  f^ud  or  mis- 
take. —Acceptance  by  a  widow  of  a  legacy 
given  in  lieu  of  dower  does  not  bar  her  right 
of  election,  unless  made  with  full  knowl- 
edge  of  the  consequences.  Adtk  ▼.  AdsU^  7 
D.  539. 

Election  onoe  made  and  affirmed  by  bring- 
ing suit  will  not  be  annulled  on  the  sroand 
of  mistake,  except  upon  strong  and  dear 
proof.     HcdTs  Oaae^  17  D.  275. 

IV.  AssioNMBHT  or  Dowsa. 

40.  In  genoraL*  —  A  wooian  entitled  to 
dower  cannot  enter  on  the  lands  ef  her  fans- 
band  until  it  be  assigned  to  her.  And  evra 
if  she  recover  dower  of  the  lands,  she  eannoc 
enter  before  execution  issued.  Thoagh  she 
enter  into  possession,  vet  the  heir  or  devisee 
may  recover  against  her  without  aasigainic 
dower.     Bvana  v.  WM,  1  D.  308. 

Where  there  are  several  separate  tracts  of 
land  subject  to  dower,  a  widow  should  oot 
be  assigned  one  entire  piece  or  parcel,  bat 
should  have  set  off  to  her  and  assigned,  as 
dower,  one  third  of  each  lot  or  tract.  S^ott 
V.  SeoU,  1  D.  625;  Tkmwu  v.  Heam^  84  U 
66. 

In  assigiiinff  to  a  widow  her  dower  is 
lands  aliened  by  her  husband,  regard  omst 
be  had  to  the  value  of  the  lands  at  the  time 
of  the  assignment,  exclusive  of  improvements 

*  See  nole  on  assignment  ef  dower,  l§  a  M^ 
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made  by  the  purchaser.  Tftompaon  r.  Mor- 
rauf,  9  D.  358. 

Dower  in  property  not  divisible  may  be 
Assigned  in  the  form  of  a  rent  distrainable  of 
common  ri^ht.   '  Chcue*i  Ccue,  17  D.  277. 

On  dismissing  a  bill  to  enjoin  an  action  at 
law  for  dower,  it  is  not  the  practice  for  the 
oonrt  of  chancery  to  assign  the  dower,  but 
to  leave  the  parties  to  their  legal  proceed- 
ing.   Sandfwd  v.  McLean,  23  D.  773. 

Where  dower  is  assigned  to  a  widow  of  a 
father  in  the  whole  land,  before  the  widow 
of  the  grandfather  has  been  endowed  therein, 
and  the  widow  of  the  grandfather  is  after- 
wards  endowed,  the  widow  of  the  father 
will,  after  the  death  of  the  widow  of  the 
grandfather,  be  restored  to  her  dower  in  the 
whole  premises.  Matter  cf  Cregier,  45  D. 
416. 

Where  a  house  and  lot  is  to  be  sold  to  sat- 
isfy liens,  one  of  which  is  prior  to  the  other, 
and  the  wife  of  the  owner  has  united  with 
her  husband  in  a  deed  of  trust  to  secure  the 
first  lien,  but  is  not  a  party  to  the  second, 
the  property  should  be  sold  out  and  out,  and 
the  nrst  lien  satisfied;  but  as  the  wife  has  a 
contingent  dower  interest  in  the  equity  of 
redemption,  and  being  a  party  to  the  cause 
is  bound  by  the  decree,  the  court  should 
make  proper  provision  to  compensate  the 
dower  interest  out  of  the  surplus  proceeds 
of  the  sale  before  applying  any  part  thereof 
to  the  payment  of  the  second  lien.  laege  v. 
BomUux,  76  D.  189. 

A  widow's  right  to  have  dower  assigned 

her  is  not  such  estate  in  land  as  can  be  the 

subject  of  a  lease,  not  even  as  between  the 

iridow  and  the  owner  of  the  fee.     CkumdU  v. 

WiUon,  76  D.  351. 

Dower  should  be  assigned  as  soon  as  prac- 
ticable after  the  hu8band*s  death.  This 
should  be  done  by  the  heirs  of  law,  if  of  age; 
snd  if  not,  by  their  guardians.     lb. 

If  dower  be  not  assisned  to  a  widow  within 
one  year  after  her  husband's  death,  or  within 
three  months  after  demand  by  her,  she  may 
apply  to  the  probate  court  for  the  appoint- 
ment of  commissioners  to  lay  oflf  her  dower. 

Equitv  cannot,  unless  it  is  impossible  to 
assign  dower,  decree  a  sale  of  the  whole 
property,  and  provide  a  moneyed  compensa- 
tion, in  lieu  of  dower,  against  the  widow's 
will,  however  much  it  might  be  to  the  inter- 
ests of  the  heirs  to  have  a  sale  of  the  whole 
estate  and  a  moneyed  compensation  allowed 
the  widow.      WhiU  v.  While,  80  D.  706. 

A  widow  entitled  to  dower  is  neither  a 
joint  tenant,  coparcener,  nor  tenant  in  com- 
mon with  the  heirs  at  law,  within  the  mean- 
ing of  the  Virginia  statute  concerning  parti* 
tion,  so  as  to  empower  a  court  of  equity  to 
sell  the  whole  estate  against  her  will  and 
without  her  consent,  and  compel  her  to  re- 
ceive a  moneyed  compensation  in  lieu  of 
dower.    Ih, 


An  unassigned  dower  interest  is  not  liable 
to  attachment,  although  by  statute  it  is  a 
fee-simple  instead  of  a  life  estate.  Ratuch 
V.  Moore,  30  H.  412. 

A  widow  and  the  heir  made  a  parol  asree- 
ment  as  to  the  division  between  them  of  the 
rents  and  profits  of  a  mine.  Held,  that  such 
agreement  should  be  regarded  as  an  assiffn- 
ment  of  dower,  and  that  it  was  vidid  under 
the  statute* of  frauds.  Lenfere  r.  ffenke,  24 
R.263. 

4 1 .  Admeasurement  -—  Sotting:  off.  — 
Commissioners  appointed  to  set  off  the 
widow's  dower  have  no  authority  to  make 
partition  of  the  land  among  the  parties  en« 
titled  to  such  land.  Loyd  v.  Malone,  74  D. 
179. 

Such  commissioners  most  be  sworn,  and 
the  statement  of  that  fact,  with  the  oath 
they  took,  should  accompany  their  report, 
and  be  prefixed  to  it.     lb, 

A  report  made  by  persons  not  appointed 
commissioners  by  the  court  is  void.     Jb, 

Where,  on  application  of  a  widow  for 
dower,  commissioners  are  appointed  by  the 
judge  of  probate,  who  publicly  assign  and 
set  it  out  to  her  by  metes  and  bounds,  and 
she  immediately  enters  upon  the  premises 
thus  assigned  to  her,  and  continues  in  pos- 
session of  the  same,  by  herself  and  her  lessee, 
for  more  than  twenty  years,  without  objec- 
tion, the  inference  is  legitimate  that  the 
dower  was  thus  set  out  to  her  with  the 
knowledge  and  consent,  if  not  by  the  direct 
procurement,  of  the  heirs  at  law,  or  those 
who  were  entitled  to  the  freehold  at  the 
time,  notwithstanding  the  fact  that  such 
commissioners  made  no  return  to  the  probate 
court.  Under  such  circumstances,  and  after 
such  a  lapse  of  time,  it  would  be  inequitable 
to  disturb  the  assignment,  which  is  not  even 
now  alleged  to  be  unjust  or  unreasonable. 
Austin  V.  Austin,  79  D.  597. 

42.  Ascertaining  value  of  dower  in- 
terest. —  A  widow  is  entitled  to  dower  only 
according  to  the  value  of  the  land  at  the 
time  of  alienation,  and  not  according  to  its 
improved  value  at  the  time  of  demand.  Van 
Doren  v.  Van  Daren,  4  D.  408;  Watere  v. 
Ooach,  22  D.  108;  Hale  v.  James,  10  D.  328; 
Mahoney  v.  Young,  28  D.  1 14. 

The  husband  mortgaged  land  without  his 
wife  joining,  and  continued  in  poiisession, 
and  then  released  the  equity  of  redemption 
to  the  mortgagee.  The  time  of  the  release 
was  held  to  be  the  period  of  alienation, 
when  the  value  was  to  be  taken  without  re- 
gard to  any  subsequent  improvements  made 
by  the  purchaser.  Hale  v.  Jamee,  10  D. 
328, 

Where  it  is  agreed  that  a  yearly  sum  shall 
be  allowed  a  widow,  instead  of  having  dower 
assigned  to  her  according  to  law,  the  in- 
terest of  one  third  of  the  value  of  the  prem- 
ises, at  the  time  of  alienation,  is  the  proper 
measure  of  the  annuity;  subject,  however,  to 


1174 


DOWER,  IV,  ▼. 


For  Index  to  Kot«fi  In  Amrrlcnn  DeclMonii  and  Amcrleiin  KeportA,  se«  pp.  I^SSS. 

a  reasonable  deduction  as  a  compensation  to 
the  tenant  on  account  of  necessary  repairs 
and  the  risk  of  loss  by  fire,  where  a  house 
and  buildings  constitute  the  principal  part 
of  the  property.     76. 

The  yearly  value  of  a  widow's  dower  com- 
puted.    Oove  V.  CcUker,  76  D.  711. 

In  allotting  a  widow  dower  in  husband's 
land  sold  by  nim  in  his  lifetime,  ^n  account 
should  be  taken  of  the  annual  interest  on 
one  third  of  the  value  of  the  land  at  the 
time  of  alienation  from  the  death  of  the  hus- 
band to  the  term  of  the  conrt  to  which  the 
report  is  to  be  made,  allowing  interest  on 
each  year's  interest  from  the  end  of  such 
year  to  the  term  at  which  the  report  is  to  be 
made,  and  a  decree  should  be  rendered  for 
the  sum,  together  with  the  interest  accruing 
each  year  during  the  life  of  the  widow  sub- 
sequent to  the  decree,  without  any  abate- 
ment for  taxes  or  anything  else.  Ware  v. 
Owens,  94  D.  642. 

In  an  action  for  dower  in  part  of  a  tract 
of  land  conveyed  by  the  husband,  improve- 
ments made  by  the  husband's  grantees  on 
the  demanded  premises  are  not  to  be  em- 
braced in  the  estimate  of  value;  but  if  the 
husband's  immediate  grantee  has  conveyed 
in  severalty,  the  increased  value  by  reason 
of  improvements  made  by  such  grantee  is 
to  be  reckoned.     Boyd  v.  Carlton,  31  R.  268. 

The  value  of  a  wife's  inchoate  right  of 
dower  must  be  ascertained  by  the  '*  Ameri- 
can Table  of  Mortality,"  and  judicial  notice 
will  be  taken  of  it.     Oordon  v.  Ttoeedy,  49 

R.  813.       -.-     <^  TV 

V.  Surra  FOR  Dowbr. 

43.  JurisdictioiL.  —  A  court  of  equity  is 
the  only  forum  in  which  a  widow  can  recover 
from  the  alienee  of  her  husband  damages  for 
the  detention  of  her  dower.  Sellman  v. 
BotDen,  29  D.  524. 

Equity  will  afford  requisite  relief,  where  a 
vearty  allowance  is  made  to  a  widow,  on  a 
bill  for  dower,  if,  in  progress  of  time,  the 
income  from  the  property  becomes  materially 
depreciated  or  enhanced.  Oove  v.  Cather,  76 
D.  711. 

44.  Bi^ht  of  action  —  Wlio  may  sue. 
—  The  right  to  dower  rests  in  action  only, 
and  cannot  be  so  aliened  as  to  enable  the 
grantee  to  bring  an  action  in  his  own  name. 
Ja/rk8on  v.   Vandei'heyden,  8  D.  378. 

Dower  is  a  legal  right,  and  it  cannot  be 
regarded  as  fraudulent  to  claim  it  at  law, 
unless  there  has  been  some  forfeiture,  re- 
lease, bar,  or  satisfaction,  which  cannot  be 
proved  at  law,  but  which  may  be  established 
in  equity.     O'Bj-ien  v.  Elliot,  32  D.  137. 

A  widow  may  claim  the  value  of  her  dower 
out  of  proceeds  of  sale  of  deceased  husband's 
property,  if  she  comes  in  by  petition  before 
the  distribution  of  the  funds,  even  though 
the  property  was  sold  under  an  order  of 
court  before  any  claim  for  dower  was  made. 
Tennani  v.  Stoney,  44  D.  2ia 


45.  Time  to  sue.  —  Delay  for  a  jt 
two,  to  institute  a  suit  for  the  recovery  d 
dower,  cannot  bar  the  widow's  right  either 
at  law  or  in  eqnity.  Santiford  v.  McLeam, 
23  D.  773. 

The  statute  of  limitations  does  not  bar 
widow's  right  of  dower,  and  cannot  therefon 
bar  her  right  to  recover  the  rents  and  profits 
although  the  latter  are  sought  in  a  separate 
suit.     Sellman  v.  Bowen,  29  D.  524. 

Under  the  Alabama  statute,  an  application 
of  the  heir  to  the  probate  conrt  for  an  as- 
signment of  dower  to  the  widow  is  a  **mkil 
or  proceeding  for  dower"  within  the  meaning 
of  the  statute  fixing  the  death  of  the  hus- 
band, and  not  the  erant  of  administration,  as 
the  time  from  which  the  limirafcion  com- 
mences running  against  the  widow.  Fanner 
T.  Ray,  94  D.  633. 

Although  there  is  no  statnfcory  period 
within  which  a  widow  must  assert  her  dowsr 
right  in  lands  not  aliened  by  her  hnsband, 
yet  a  delay  of  twenty  years  will  defeat  her 
claim  in  equity.  BarludaU  t.  Garreti^  38  R. 
6. 

46.  Forms  of  action  allowed.  — Tbs 
remedy  for  dower  is  properly  at  law,  but 
where  there  are  impediments  in  the  way  at 
law,  a  bill  may  be  tiled  in  eqnity  for  dower. 
Hwainer,  Ferine,  9  D.  318. 

A  bill  in  equity  has,  in  practice,  snper^ 
seded  the  common-law  writ  in  Kentuckv, 
and  no  statute  has  prescribed  the  mode  of 
procedure  in  such  action.  Waien  t.  Oooek^ 
22  D.  108. 

47.  Writ  of  dower.  ~  Writ  of  dower 
unde  nihil  habet  is  an  nnusaal  though  an  ap- 

Sropriate  remedy  for  obtaining  dower  m 
Kentucky.     lb. 

A  count  is  necessary  whether  the  tenant 
appear  or  not.     /6. 

Writs  of  dower  may  stand  for  trial,  like 
other  common-law  actions,  at  the  first  term 
after  ten  days'  personal  service  of  the  wriL 
lb. 

Inoniry  of  damages  by  default  should  nei 
be  allowed,  unless  the  count  alle^re  that  the 
husband  died  seised.     76. 

Default  of  tenant  admits  the  right  to 
dower  so  far  as  it  is  sufficiently  alleged  ia 
the  count.     lb. 

Writ  in  the  nature  of  the  preecipe  ia  the 
proper  process  for  warning  the  tenant  in 
Kentucky.     lb. 

48.  Necessity  of  demand  or  notice  — 
Demand  of  dower  before  action  for  it  is  nn- 
necessary.     Jaciaonv.  ChurrJiiU,  J  7  D-  5 J 4. 

Personal  notice  to  the  tenant  of  the  time 
of  executing  the  writ  of  inoniry  for  damages 
was  necessary  at  common  law,  though  such 
notice  was  not  necessary  to  obtain  a  judg- 
ment for  dower.  Waiert  r.  Ooock,  22  D. 
108. 

49.  Parties  defendant.  — Tenants  in 
severalty  of  distinct  parcels  of  land  cannot 
be  joined   in  a  writ  of  dower.     In  dower, 
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■•reral  tenancy  mutt  be  pleaded  in  abate- 
ment; non-tenure  may  be  also  pleaded  in 
bar.     Fo^iick  v.  Oooding,  10  D.  25. 

60.  Pleading^. — To  entitle  a  demand- 
ant to  dower,  her  count  must  arer,  in  sub- 
Btance,  that  she  was  the  wife,  and  that  the 
husbaud  was,  duriug  the  coverture,  seised  of 
a  freehold  interest  at  least.  H^a^r«  v. 
fJoodi,  22  D.  103. 

An  allegation  that  the  husband  had  pur- 
jha3cd  the  land  is  not  equivalent  to  an 
avuriueat  that  he  had  acquired  a  freehold 
iiLtere^ib  in  it.     lb. 

51.  Matters  of  defense.  — In  an  action 
for  dower  brought  by  the  widow,  one  who 
claims  or  deraigns  title  under  her  deceased 
husband  i>  estopped  from  denying  the  seisin 
of  the  latter.     Fledger  v.  EUerbe,  60  D.  123. 

A  lessee  for  999  years  conveyed  the  prem- 
ises as  in  fee-simple.  Htldt  that  the  grantee 
was  not  estopped  to  show,  as  against  his 
grantor's  widow's  claim  of  dower,  that  the 
grantor  had  but  a  leasehold  estate.  WhU- 
mire  v.  WriqIU,  63  R.  724. 

52.  Evidence.  —  The  record  of  a  recov- 
ery by  the  wife,  in  an  action  of  covenant 
against  the  executors  of  the  husband,  is  not 
admissible  in  evidence  under  the  plea  of  re- 
lease of  dower,  in  an  action  of  dower  brought 
by  her.     Barnei  v.  Baimett  16  D.  616. 

Evidence  of  the  annual  value  of  land  of 
which  the  husband  did  not  die  seised  is  not 
admissible  in  an  action  of  dower.     Ih, 

General  reputation,  cohabitation,  and  ac- 
knowledgment are  sutlicient  evidence  of 
marriage  in  all  cases  except  in  actions  for 
criminal  conversation,  and  in  prosecutions 
for  bigamv,  and  are  therefore  suflScient  in 
cases  of  dower.  SeUman  v.  Bowen,  29  D. 
624. 

Where  a  marriage  contract  is  set  up  to 
defeat  the  widow's  right  of  dower,  its  exist- 
ence and  contents  must  be  clearly  proved. 
Orangwere^i  Estate,  63  D.  664. 

53.  Judgment,  and  how  enforced.  — 
In  this  country  the  judgment  must,  in  all 
cases,  be  that  one  third  of  the  land  be  set  off 
by  the  sheriff  acting  under  the  writ  of 
seisin.     }VcUer9y.  Oooch,  22  D.  108. 

A  judgment  in  dower  for  an  unascertained 
sum  of  money  is  void.  May  v.  May,  68  D. 
431. 

54.  Damages  for  detention  of  dow- 
er. —  A  sale  by  the  heir  will  not  prevent 
the  widow  from  recovering  damages  from 
the  death  of  the  ancestor,  nor  will  a  delay 
in  )>ringing  her  action  prejudice  her  claim 
for  damages,  and  the  tenant,  if  be  would  ex- 
cuse himjtelf  for  damages,  must  plead  tout 
temps  prist.  HUc/ieock  v.  Harrington,  6  D. 
229. 

Damages  for  detention  of  dower  are  to  be 
assessed  from  the  time  of  the  demand  on  the 
tenant  who  is  seised  of  the  freehold  when  the 
demand  is  made.  LeavUt  v.  Lamprey,  23  D. 
68aw 


Damages  for  non-assignment  of  dower 
pursuant  to  demand  are  recoverable,  not* 
withstanding  the  refusal  to  assign  was  made 
in  the  utmost  good  faith,  under  belief  that 
the  claimant  was  not  entitled  thereto.  NicoU 
V.  Ogdtn,  81  D.  311. 

55.  Costs.  —  Demandant  in  a  writ  of 
dower  is  not  entitled  to  costs  when  she  fails 
to  obtain  damages.  Waters  v.  Oooch,  22  D. 
108. 

56.  Kesno  profits.  —  Damages  or 
mesne  profits  for  detention  of  dower  can  be 
recovered  at  law  only  from  the  time  of  de- 
mand upon  the  heir.  C/iase's  CasCt  17  D. 
277. 

Account  of  rents  and  profits  oa  assigning 
dower  will  be  allowed,  in  equity,  from  the 
husband's  death,  but  without  costs  if  the 
claim  is  not  opposed  by  the  heir.     lb. 

Sequestration  of  the  heir's  interest  is  not 
allowable  to  pay  rents  and  profits  awarded 
to  the  widow.     lb. 

Recovery  at  law,  by  the  widow,  of  dower, 
does  not  preclude  her  from  afterwards  re- 
covering the  rents  and  profits  in  equity. 
SeUman  v.  Bowen,  29  D.  624. 

Rents  and  profits  are  decreed,  in  soch 
case,  from  the  time  of  demand  made,  and 
are  estimated  according  to  the  improved 
value  of  the  premises  from  the  time  the  im* 
provements  were  made.     lb. 

The  widow  is  entitled  to  her  portion  of 
the  mesne  profits  of  the  estate  from  the  time 
of  her  husband's  death  up  to  the  period 
at  which  dower  shall  be  set  off,  and  upon 
proper  application  reference  will  be  made  to 
a  master  to  state  the  account  and  ascertain 
the  widow's  share;  but  this  cannot  be  done 
by  the  commissioners  in  dower,  acting 
under  the  Florida  statute  directing  the 
method  to  be  observed  in  laying  out  dower. 
May  V.  May,  68  D.  431. 

DBAFTS. 

Generally,  see  Bills  and  Notes. 
Payment  by,  see  Debtob  AMD  CaxDrrOR,  8| 
Patmsnt,  28-31. 

DRAINS. 

Easement  to  run,  see  Easemknts,  18. 
Water  rights  of  miners,  see  Mines,  Era,  10, 
11. 

1.  Bight  to  run  a  drain  through 
land  of  another  can  be  created  by  actual 
use  only  where  such  use  has  been  adverse, 
peaceable,  uninterrupted,  and  continued  for 
a  period  of  twenty  years.  Jolmson  v.  Jordan, 
37  D.  86. 

The  line  upon  which  a  ditch  is  intended  to 
be  dug  should  be  run  within  a  reasonable 
time  after  the  line  of  preliminary  survev  has 
been  ruu,  in  order  to  make  the  right  of  the 
ditch-owners  date  back  to  the  time  of  such 
survey;  what  is  a  reasonable  time  must  de- 
pend upon  the  circumstances  of  tHe 
Parke  v.  KiUiam,  68  U.  310. 
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The  owner  of  a  ditch  crossing  the  land 
of  another  ii  bound  to  so  nse  the  ditch  as 
not  to  injure  such  land,  irrespective  of  the 
question  which  has  the  older  right  or  title; 
and  if,  through  any  fault  or  neglect  of  the 
ditch -owner  in  not  properly  managing  and 
keeping  his  ditch  in  repair,  the  water  over- 
flows or  breaks  through  the  banks  and  in- 
jures another's  land,  by  washing  away  the 
soil  or  covering  it  with  sand,  the  ditch- 
owner  is  responsible.  RichanJUon  v.  A'ier, 
91  D.  681. 

Ditch-owner  who  adopts  a  ravine  as  part 
of  his  line  of  ditch  is  responsible  for  over- 
flow only  so  far  as  it  may  have  resulted  from 
water  discharged  into  the  ravine  by  him. 
76. 

Ditch -owner  who  discharges  water  from 
ditch  into  ravine,  thereby  increasing  the 
Tolume  of  water  which  would  have  otherwise 
flowed  through  the  ravine,  and  causing  the 
land  of  another  to  be  overflowed,  is  responsi- 
ble for  the  injury;  nor  can  the  ditch-owner 
shield  himself  from  responsibility  because  he 
may  have  sold  the  water  to  miners,  by  whom 
it  was  used  for  mining  purposes  before  it 
reached  the  ravine,  if  the  water  is  delivered 
to  the  miners  at  a  point  from  which  it  must 
unavoidably  run  into  the  ravine,  and  neces- 
sarily result  in  the  injury.     Ih. 

2.  Bight  to  enter  on  land  to  repair 
drain. — One  cannot  enter  on  land  of  another 
to  repair  a  drain  running  from  the  former's 
house  through  the  latter's  lot,  where  the 
drain  was  made  by  the  former  owner,  who 
conveyed  both  lots  by  different  deeds  exe- 
cuted simultaneously,  without  mentioning  a 
right  of  drainage  through  the  lot,  and  where 
another  drain  from  said  house  may,  with  a 
reasonable  outlay,  be  constructed  without 
passing  through  said  lot.  Johnson  v.  Jordarif 
37  D.  85. 

Under  a  grant  of  a  right  to  enter  upon  the 
gran  tor  *s  lands  and  lay  water-pipe,  without 
specifying  the  place  or  the  size  of  the  pipe, 
after  the  grantee  has  onoe  laid  the  pipe  he 
cannot  increase  the  size  of  it,  or  lay  it  in  any 
other  place.  OiUhank  v.  Lake  Shore  ete.B.R, 
Co.,  27  R.  36. 

The  parties  owned  adjoining  city  lots. 
The  defendant  had  a  private  plank  drain  con- 
necting with  a  public  sewer  in  another  street. 
In  consideration  of  seven  dollars  he  gave 
plaintiff  a  writing  stating  that  the  money 
was  for  the  right  to  drain  through  his  prem- 
ises; and  the  plalutiff  built  a  plank  drain 
connecting  with  the  defendant^  and  of  the 
same  size.  After  more  than  twenty  years 
the  plaintiff  substituted  a  tile  drain  of  greater 
capacity,  which  caused  an  overflow  into  de- 
fendant's cellar.  Defendant  then  cat  the 
connection  and  refused  the  plaintiff  access  to 
the  premi.sGs  to  open  and  repair  the  drain. 
IleUi,  justitiable.  Wiseman  v.  Luch<mf;erf  38 
R.  479. 

a.   Condemning  landa  for  drains.  — 


The  right  of  the  state  to  condemn  land  f<nt 
drains  rests  on  the  same  foandation  as  its 
right  in  cases  of  public  roads,  mills,  railroad^ 
school-houses,  eta  The  acta  granting  such 
powers  are  not  unconstitutional.  NoifteA  ▼. 
C^-omwell  16  R.  787. 

4.  Statutes  regulating  drainage.  — 
Acts  authorizing  invasions  of  the  rights  of 
property  for  private  convenience  or  proiit 
must  be  strictly  construed.  Belkna-p  ▼.  Bdr 
knap,  7  D.  5AS. 

Under  a  statute  authorizing  the  owners  of 
swamp  or  bog  mea<low  land  to  drain  the 
same,  and,  if  necessary,  upon  making  com- 
pensation as  therein  provided,  to  *'conttnne* 
their  ditches  through  "lands  adjoining,  "tbe 

Sroprietors  of  a  tract  of  such  land  opened  a 
itch  for  the  drainage  of  the  same  into  a  cer- 
tain lake;  and  in  order  to  lower  the  water  ia 
the  lake  so  as  to  increase  the  fall,  undertook 
to  deepen  the  outlet  at  the  other  side  of  the 
lake,  a  mile  distant,  to  the  great  detriment 
of  mill-owners  and  other  property  hohiera 
alocg  the  line  of  such  ontlet.  Jie!d,  that 
this  was  not  within  the  authority  of  the  act. 
lb, 

A  law  providing  for  the  drainage  of  lands 
whenever  town  supervisors  shall  deem  it  con- 
ducive to  public  health,  and  for  the  payment 
of  damages,  and  for  the  assessment  of  the 
whole  cost  on  the  lands  benefited,  is  consti- 
tutional as  an  exercise  of  the  police  pow^^r 
of  the  state.  DonneUy  t.  Decker^  46  IL 
6.37. 

A  statute  of  Pennsylvania  provided  that 
contiguous  lands  belonging  to  several  owners 
disjointly,  which  had  once  been  drained,  bet 
the  drains  on  which  were  not  kept  open,  should 
be  redrained  on  the  petition  of  any  owner  of 
the  lands,  and  on  the  report  of  commissioners 
appointed  by  the  court.  Ko  notice  as  to  tLc 
appointment  of  the  commissioners  was  re> 
quired  to  be  given  to  the  owners  of  the  lan-1 
where  the  drains  were  located,  and  a  penalty 
of  ten  dollars  per  day  was  imposed  upon  sncb 
owners  for  neglecting  to  coihply  with  the 
order  directing  the  redraina^e.  Held,  that 
the  statute  was  unconstitutional;  tiie  pro- 
ceeding provided  being  out  of  the  due  coa 
of  law.     RtUher/ortfs  Case,  13  R.  655 

6.  Draining  companies  — 
ments. — The  complaint  in  an  action  by  a 
draining  company  to  recover  an  a^es«raent 
need  not  state  in  terms  the  use  for  which  the 
money  is  required,  if  it  be  evident  from  the 
whole  complaint  that  it  was  required  for 
the  construction  of  the  drains  referred  to 
in  the  directors*  order  for  payment,  aet  omt 
in  the  complaint.  Large  t.  Keene  C  D. 
Co.,  95  D.  896. 

Such  complaint,  in  an  action  against  a  per- 
son not  a  member  of  the  corporation,  must 
describe  the  commencement,  course,  and  ter- 
minus of  the  drain.  But  the  fact  that  the 
company  has  not  procured  the  right  at  w«y 
will  not  bar  such  action.     76. 
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DRAMAS. 
Protection  of  property  in,  see  CoPTBiauT,  Sw 

DRAWER. 

Of  bill,  liability  of,  see  Bills  and  notes,  47. 
Of   bill,  uece^isity  of  domand  and  notice  to 

hold,  see  Bills  and  Notes,  153,  154. 
Of   check,   liability  of,   see  Checks,  3. 
Of  check,  necesaitj  of  demand  to  hold,  see 

Checils,  12. 

DRUGGISTS. 

See  ApaiHECARiBS. 

DRUNKENNESS. 

Aa  ground  for  divorce,  sea  Mar&laob  and 
Divorce,  69. 

See  Intoxioation. 

DUCES  TECUM. 

Subpoena,  and  how  served,  see  WrrNissBS,  2. 

DUE-BIIXS. 
See  Bills  and  Notes,  IX. 

DUE  DIIilGENCE. 

As  respects  certificates  of  deposit,  see  Banks 
and  Banking,  27. 

See  also  Diligence;  Demand  and  Notigb. 

DUE  PROCESS  OF  I<AW. 

What  is,  see  Constitution 8»  10. 

DUPLICITY. 

In  indictment  for  murder,  see  Homtcidb,  27. 
in  indictments  generally,  see  Indictment, 
40. 

DURATION. 

Of  judgment  lien,  see  Judgment,  108. 
Of  trusts,  see  Tuusrs,  L 

DURESS. 

rindndeH  what  acts  amount  to  duress,  and  Its 
eiHeet  u)>on  the  contract  or  transaction  in  which 
it  is  re.>orted  to. J 

Bill  or  note,  when  void  for,  see  Bills  and 

Notes,  75. 
When  ground  for  annulment  ot  marriage,  see 

Marbiage  and  Divorce,  49. 
When  ground  for  divorce,  see  Marbiage 

AND  Divorce,  55. 
When  invalidates  contract,  see  Contracts, 

89. 
When  invalidates  will,  see  Wills,  VL 

See  also  Fraud;  Undue  Influence. 

1.  What  amounts  to  duress,  gener- 
ally.*—  Duress  consists  not  merely  in  the 
act  of  imprisonment  or  other  hardship  to 
wiiich  the  party  was  subjected,  bat  in  the 
state  of  mind  produced  by  those  circnm- 
stiiuccd.  and  in  which  the  act  sought  to  be 

*  What  is  and  what  is  not  duress,  see  note,  21 


avoided  was  done.     Blair  v.  Coffnum,  5  D. 
669. 

To  constitute  duress,  it  is  suflf^cient  if  the 
will  be  constrained  by  the  unlawful  presen- 
tation of  a  choice  between  comparative  evils; 
as,  inconvenience  and  loss  by  the  detention 
of  the  property,  loss  of  the  property  alto- 
gether, or  pay  meat  of  an  exorbitant  demand. 
Alston  V.  Durant,  49  D.  596. 

As  between  parties  occupving  no  relation 
of  confidence,  or  of  control  by  reason  of  po- 
sition, employment,  or  undue  influence,  du- 
ress can  rarely  be  imputed,  without  showing 
some  degree  of  fear  or  threats,  involving  in 
some  degree  a  species  of  fraud.  But  when 
these  latter  elements  enter  into  it,  courts  of 
equity  have  long  been  accustomed  to  grant 
relief.     EadU  v.  SUmmon^  82  D.  395. 

To  constitute  duress,  there  must  be  a  seis- 
nre  of  property  or  arrest  of  the  person,  or  a 
threat,  or  attempt  to  do  one  or  the  other;  or 
facts  must  be  stated  which  tend  to  show  or 
warrant  the  conclusion  that  such  arrest  or 
seizure  could  be  avoided  only  by  payment  of 
the  demand.  Chjlin  t.'  McDonough,  84  D. 
54. 

Duress  of  a  person  may  be  actual  violenoe 
upon  such  person,  or  throats  of  personal  vio- 
lence, or  actual  arrest  or  imprisonment  with- 
out lawful  authority,  or  threats  of  unlawful 
arrest  or.  imprisonment.  BeloU  v.  Hendermm^ 
98  D.  432. 

2.  DureM  by  imprisonment  does  not 
exist  when  the  imprisonment  or  duress  is 
not  tortious  and  unlawful.  Moore  v.  Ad' 
am$,  32  D.  723;  Bddy  v.  Herrin,  35  D.  261. 

An  arrest  must  have  been  originally  illegal, 
or  become  so  by  subsequent  abuse  of  it,  to 
constitute  duress  in  law.  Siouffer  t.  Lot- 
9haw,  27  p.  297. 

There  is  duress  oMmprisonment  sufficient 
to  invalidate  acts  done  thereby,  where 
there  is  restraint  of  liberty,  without  war- 
rant of  law,  or  where  the  warrant,  though 
legal,  has  been  obtained  upon  a  false  charge, 
without  probable  cause,  or  where  an  arrest, 
legal  in  its  inception,  has  been  followed  by 
maltreatment  of  the  prisoner.  Holier  t. 
Greenlee^  26  D.  370. 

There  is  no  duress  caused  by  imprison- 
ment, under  a  warrant  issued  on  a  charge 
founded  on  truth  or  probable  cause.     76. 

One  who  is  imprisoned  under  lawful  pro- 
cess on  an  unfounded  cause  of  action  cannot 
avoid  a  contract  made  to  procure  his  re- 
lease on  the  ground  of  duress.  Clark  v. 
TnrnbiUl,  54  R.  157. 

8.  Duress  by  threats.  —  Menaces  which 
induce  a  fear  of  life,  of  mayhem,  or  of  im- 
prisonment mav  avoid  a  deed;  but  a  menace 
to  commit  a  battery,  to  bum  a  house,  or 
spoil  goods  is  not  sufficient.  Edtoards  v. 
Iffindiey,  3  D.  745;  Moore  v.  Adams,  32  D. 
723. 

A  threat  of  an  unlawful  imprisonment  is 
duress.     Ekidp  v.  herrin,  35  D.  261. 
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The  deed  of  a  married  woman  is  voidable  for   not  duress  to  threaten  him  with  a  crimiail 


duress,  when  execated  ander  threats  by  the 
hnsband  of  separation  or  abusive  treatment, 
if  the  execution  of  the  deed  was  induced  by 
a  reasonable  apprehension  that  the  threats 
would  be  carried  into  execution.  Tapleg  v. 
Tavley,  88  D.  76. 

To  avoid  a  deed  on  the  ground  of  duress 
per  minas,  the  threats  must  be  such  as  to 
strike  with  fear  a  person  of  common  firmness 
and  constancy  of  mind.  Duress  by  mere 
advice,  direction,  influence,  and  persuasion  is 
not  recognized  in  law.  BarreU  t.  French, 
6  D.  241. 

A  deed  is  not  given  under  duress  when 
made  as  counter-security  to  sureties  upon 
their  threat  that  otherwise  they  will  compel, 
by  legal  process,  the  settlement  of  the  mat- 
ters for  which  they  are  sureties.  Hunt  v. 
Bxitut,  24  D.  274. 

Threat  of  an  arrest^  under  a  warrant  for 
assault  and  battery,  to  escape  which  an  obli- 
gation is  assumed,  does  not  constitute  duress 
so  as  to  avoid  such  obligation.  Bddy  t. 
Hti-rin,  35  D.  261. 

Duress,  to  invalidate  a  deed  executed  by  a 
widow  shortly  before  her  second  marriage, 
convoying  her  property  to  her  children  born 
and  to  be  bom,  and  reserving  a  life  estate  to 
herself,  is  not  shown  by  proof  of  the  dis- 
tressed state  of  feelings  exhibited  by  the 
grantor  at  the  time  of  the  execution  it  the 
deed,  and  of  threats  made  by  her  son  against 
her  intended  husband,  but  not  communi- 
caV?d  to  her,  when  it  appears  that  her  dis- 
tress and  the  threats  were  caused  by  her  then 
pregnancy  by  her  intended  husband;  espe- 
cially where  there  appears  to  have  been  sood 
reasons  for  the  deed,  and  her  second  husband 
did  not  deny  the  validity  of  the  deed  for 
more  than  twenty  yeari.  Anonymous,  73  D. 
461. 

Duress  per  mincu  is  not  made  out  by 
proof  of  threats  of  legal  prosecution  of  de- 
fendant's sons.     FuUwt  V.  Hood^  75  D.  664. 

A  threat  of  indictment  does  not  constitute 
duresa    Clajlm  v.  MeDonough,  84  D.  54. 

A  threat  of  legal  process  is  not  duress. 
The  party  may  pleaa  and  make  proof,  and 
show  that  he  is  not  liable,     lb, 

A  threat  by  a  husband,  conveyed  through 
a  payee,  that  he  will  poison  himself  unless 
his  wife  signs  a  note  as  surety  for  him,  by 
means  whereof  she  is  induced  so  to  sign, 
docd  not  amount  to  duress  such  as  will  avoid 
her  note.      WiigfU  v.  Remington,  32  R.    180. 

A  threat  of  lawful  arrest  of  a  husband  for 
a  crime  actually  committed  by  him  does 
not  constitute  such  duress  as  will  relieve  the 
wife  from  her  contract  to  indemnify  the  per- 
son injured.  Compton  v.  Bunker  Hill  Bank, 
36  R.  147. 

It  is  not  duress  for  one  who  belives  that 
he  has  lieen  wronged  to  threaten  the  wrong- 
doer with  a  civil  suit.  And  if  the  wrong  in- 
cludes a  violation  of  the  criminal  law^  it  is 


prosecution.     Hilbom  t.  Bucknam,  S2  Ki 
816. 

Plaintiff  induced  defendant^  irho  was  ii 
iU  health,  to  go  into  a  secluded  plAoe,  who* 
he  was  charged  with  an  offense  of  which  ht 
was  not  guilty,  and  persuaded  that  a  peraoa 
who  was  with  and  assisted  plaintiff  was  a 
police  officer,  having  power  to  arrests  la 
consequence  of  a  threat  of  immediate  arresc 
and  imprisonment,  defendant  executed  oer* 
tain  promissory  notes.  Held,  snch  duresi 
as  would  render  the  notes  roidabla.  Bmk 
V.  Brmon^  19  R.  695. 

4.  Bvidenoe  of  duress.—  Upom  an  issae 
of  duress,  the  inquiry  must  necesaarily  be  as  to 
the  state  of  mind  of  the  person  pleading  x^ 
and  no  evidence  is  so  proper  to  show  sacfa 
state  of  mind  as  his  own  acts  and  oonversa- 
tion,  when  offered  by  the  opposite  party. 
Blair  v.  Coffman,  5  D.  659. 

Duress  and  undue  influence,  as  a  defense 
to  a  bond  executed  by  a  father  for  the  debts  of 
his  sons,  is  not  made  out  by  proof  that  tlic 
obligee  falsely  represented  to  too  father  that 
unless  the  bond  was  executed  the  creditors 
would  indict  the  sons  for  obtaining  goo<is 
under  false  pretenses  and  send  them  to  the 
penitentiary,  and  that  the  father  was  nearly 
sixty-six  years  old,  and  had  a  mind  easily 
influenced  and  excited.  Such  evidence  is 
therefore  inadmissible  in  an  action  on  the 
bond.     FulUm  v.  Hood,  75  D.  664. 

5.  Effect  of  duress  upon  contracts.* 
—  Duress  will  avoid  a  contract,  at  law  or  .a 
equity.     Central  Bank  v.  CopelamL  81  D.  597. 

Equity  will  not  enforce  a  contract  against 
one  who,  although  acting  voluntarily,  yet  is 
fact  appears  to  have  executcil  the  contract 
with  a  mind  so  subdued  by  harshness, 
cruelty,  extreme  distress,  or  apprehensions 
short  of  legal  duress,  as  to  overpower  and 
control  the  will.     lb. 

Duress  of  one*s  property  is  a  gor>d  plea  to 
an  action  on  a  bond  given  to  procure  its  re- 
lease under  hard  and  pressing  circumstances, 
and  such  duress  is  proper  for  the  considera- 
tion of  the  jury.  Cottine  t.  Westimry,  1  Dl 
643. 

Where  one  falsely,  maliciously,  and  with- 
out probable  cause,  causes  the  arrest  and  im- 
prisonment of  a  person  on  a  process  le^ 
and  regular  in  form,  and  obtains  a  deed  of 
release  from  the  party  so  arrested^  to  pro- 
cure his  deliverance,  such  deed  is  void  by 
reason  of  diU'ess.  Waikine  v.  Baird,  4  D. 
170. 

It  is  only  in  eases  where  the  arrest  is 
made  without  sufficient  cause  or  lawful  au- 
thority, or  where  an  improper  use  has  been 
made  of  it,  and  an  advantsige  gained  there- 
by, that  a  psrty  can  avoid  his  contract  oa 
the  ground  of  duress.  Meek  t.  Ai^i^gon,  19 
D.  653. 

*  Daren  of  Imprisonment,  when  avoids  a  esa 
tract,  see  notSb  t7  JL  20ib  SMi 
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A  deed  canaot  be  avoided  merely  by  prov- 
ing a  threat  to  sue  the  grantor  tor  a  good 
cause  of  action.     Harris  v.  Tyson^  64  D.  661. 

Ad  obliffor  oannot  avoid  his  oontract  on 
the  ground  of  duress  practiced  upon  the  wife 
by  the  husband,  they  having  separated, 
M'here  the  obligor  enters  into  a  contract  with 
the  husband,  to  which  the  wife  is  not  a 
|i*rty,  to  save  him,  his  heirs,  and  representa- 
tives, free  from  any  claim  of  the  wife  to 
iiiaintenance,  alimony,  or  dower,  in  con- 
siileration  of  a  conveyance  to  him  by  the 
husband,  of  certain  property  in  trust  for  the 
wife;  and  the  lapse  of  seven  years  after  the 
recovery  of  dower  by  the  wife  does  not  bar 
the  right  of  recovery  against  the  obligor. 
Ocune^s  v.  Poor^  79  D.  559. 

A  contract  of  sale  obtained  by  duress  is 
void  as  against  the  party  on  whom  such 
duress  is  committed,  consideration  or  no  con- 
sideration, because  it  lacks  the  assent  of  the 
forced  vendor,  which  is  essential  to  its  bind- 
ing efficacy  against  him.  Beicte  t.  Hendet' 
son,  98  D.  432. 

A  contract  of  sale  made  by  a  forced  ven- 
dor is  not  only  void  as  to  him,  if  made  by 
him  while  held  under  unlawful  arrest  or  im- 
prisonment, but  it  is  also  void  if  made  by 
him  under  well-grounded  fears  of  grievous 
personal  violence  threatened,  or  of  arrest 
and  imprisonment  without  authoritv,  threat- 
ened at  the  time  by  the  vendee.  Especially 
is  this  true  in  times  of  war.     lb. 

Property  sold  under  contract  of  sale,  ex- 
torted by  actual  violence  or  well-grounded 
fears  of  threatened  and  illegal  violence,  may 
be  recovered  by  the  forced  vendor  from  any 
one  who  has  possession  of  it.  A  purchaser 
from  the  vendee  of  such  forced  sale  stands 
in  on  better  condition,  as  to  title,  then  does 
the  vendee.  Assent  to  a  contract  of  sale  is 
essential  to  pass  title;  and  assent  procured 
by  duress  will  not  carry  title  to  a  pretended 
vendee.     lb. 

While  a  vendor  by  duress  may  treat  a  sale 
as  void,  he  may  afterwards  so  ratify  it  as  to 
give  it  confirmation  and  validity,  and  ex- 
clude himself  from  the  right  to  treat  the 
sale  as  void.     lb. 

A  father  may  avoid  a  mortgage  which  he 
was  induced  to  execute  by  threats  of  the 
prosecution  and  imprisonment  of  his  son. 
Jiarris  v.  Carmody,  41  R.  188. 

Fraud  and  duress  of  a  wife,  to  obtain  her 
signature  to  a  deed  of  her  land  may  be  shown, 
and  the  deed  avoided  as  t.)  purchasers  with 
notice;  otherwise  as  to  purchasers  without 
notice.     Schroder  v.  Decier,  49  D.  538. 

A  married  woman's  right  to  avoid  a  mort- 
gage because  of  duress  is  not  impaired,  nor 
iH  the  mortgagee's  right  to  set  it  up  as  valid 
strengthened  uecauiie  the  mortgagee  person- 
ally took  no  part  in  procuring  its  execution, 
l>ut  its  execution  wa?  obtained  by  the  hus- 
ItMiid,  to  secure  his  debt  to  the  mortgagee. 
Ventral  Batik  v.  C<ypeland,  81  D.  597. 


An  assignment  procured  from  a  woman  by 
threatening  to  arrest  her  husband  and  prose- 
cute him,  m  case  she  refused  to  execute  it, 
is  void,  as  such  threats  amount  to  undue  in- 
fluence.   Badie  v.  Slimman,  82  D.  395. 

Where  a  woman's  fears  are  so  wrought 
upon  that  she  executes  an  agreement  to  make 
an  assignment,  and  several  hours  after  exe- 
cutes the  assignment,  she  will  be  considered 
as  still  acting  under  the  same  influence,  ap- 
prehensions, and  fears  as  influenced  her  m 
making  the  first  agreement.     lb. 

A  deed  executed  by  a  married  woman,  in 
consequence  of  her  husband's  threats  of 
abandonment  unless  she  complies,  mav  be 
avoided  for  duress.  Kocourek  t.  Marak^  38 
R.  623. 

A  prisoner  on  execution  was  informed  by 
the  sheriff  that  he  was  directed  to  release 
him  if  he  would  sign  an  a^eement  not  to  sue 
the  creditor  for  false  imprisonment,  and 
that  if  he  did  not  sign  he  would  have  to  stay 
in  jail  a  long  time,  lie  signed  and  was  dis- 
charged. HM,  that  the  agreement  was 
void  for  duress.  OuUieaume  v.  Bawt,  46  R. 
141. 

6.  Recovery  back  of  money  paid  un- 
der duress.  — Money  paitl  to  one  not  en- 
titled to  it,  under  such  duress  or  necessity 
as  gives  it  the  character  of  a  payment  by 
compulsion,  may  be  recovered  back  in  an 
action  for  money  had  and  received.  Chase 
V.  Dwinai,  20  D.  352. 

Money  paid  under  a  moral  compulsion  to 
obtain  property  improperly  detained  is  not 
a  voluntary  payment.  Nor  is  the  principle 
affected  by  the  fact  that  the  payment  was 
made  pursuant  to  a  written  promise.  Ckani' 
herlnin  v.  Rted,  29  D.  506. 

An  action  lies  to  recover  money  extorted 
by  conspiracy  and  paid  under  a  reasonable 
apprehension  of  injury  to  business.  Carets 
V.  Bulher/ord,  8  R.  287. 

Plaintiff  paid  money  to  defendant  under 
a  threat  of  criminal  prosecution,  but  there 
was  no  threat  of  immediate  imprisonment. 
Held,  that  he  could  not  recover  the  money 
back  on  the  ground  of  doresa.  Harnum  T. 
Harmon,  14  R.  556. 


DUTIES. 
On  imports,  see  Rkvknuk,  L 

DWELLING  HOUSE. 
What  is,  in  law  of  arson,  see  Abson,  S. 

DYING  DECLARATIONS. 

In  civil  actions,  see  Evidencb,  158. 
In  murder  cases,  see  Homicidk,  42. 
On  trials  for  abortion,  see  ABOimojr,  4» 

EABNINQS. 

Assignability  of  future,  see  Assign msmt,  6. 
Of  child,  right  to,  seePARBNT  and  Child,  & 
Of  wife,  right  of  husband  to^  see  Husbams 
AND  Wirs,  2. 
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EASEKENTS. 

[Indades  the  nature,  acquisition,  use,  transfer, 
operation,  and  extinguish ment  of  easements;  the 

Brotectlon  of,  aud  remedy  for  interfereiire  with 
:io  right;  and  tlie  rulea  peculiar  to  t»ome  of  the 
particular  kinds  cf  eadementfl,  excluding,  how- 
ever. Party-walls  aud  Pbivati  Wa.yb,  which 
*re  separate  titles  in  the  Digest) 

Of  pablic,  in  turnpike,  tee  Turnpikb  Com- 
PAN  IBS,  2. 

Protection  of  by  injunction,  see  Injunction, 

26. 
What  pass  by  deed,  see  Obeds,  75. 

See  also  Drains,  1,  2;  Paktt-walls;  Pu- 

▼ATB  Wats. 

I.  Gbnbral  Prinoiplbs. 
II.   Particular  Kinds  of  Easbicbnts. 

I.  Gbnbral  Prinoiplbs. 

1.  General  nature  of  an  eaeement. 

—  An  easement  is  a  Liberty,  privilege,  or 
advantage  in  land,  without  profit,  and  exist- 
ing distinct  from  the  ownership  of  the  soil, 
and  must  be  founded  upon  a  deed  or  writing, 
or  upon  prescription.  It  is  a  pertnanent  in- 
terest in  another's  land,  with  a  right  to  en- 
joy it  fully  and  without  obstniction.  Hotel' 
ton  V.  Putnam,  54  D.  158;  Wynn  y.  Oarland, 
08  D.  190. 

An  easement  or  servitude  is  a  right  of  one 
proprietor  to  some  profit,  benefit,  or  benefi- 
cial use  in  the  land  of  another.  EUger  v. 
Parker,  54  D.  744. 

The  right  of  permanently  overflowing  the 
land  of  another  is  an  interest  in  the  soil  it- 
self.    Harrie  v.  Miller,  33  D.  138. 

An  easement  of  overflowins  adjoining 
lands  is  not  appurtenant  to  land,  but  more 
properly  appertains  to  something  put  upon 
land,  as  a  milL  WiktxBOn  v.  MdOkee,  54  D. 
409. 

Title  to  lots  in  a  city  carries  with  it  oertain 
easements  and  services  as  inviolable  as  the 
property  in  the  lots  themselves;  hence  own- 
ers of  such  lots  have  an  interest  in  the  street 
contiguous  to  their  lots,  which  neither  the 
local  nor  the  general  public  can  claim.  Lez- 
ingUm  kc  R.  R.  Oo.  v.  AfijpAegaU,  33  D. 
497. 

An  artificial  easement  substituted  for  a 
natural  right  of  property  is  entitled  to  more 
favorable  regard  than  one  which  is  a  restri<> 
tion  upon  a  natural  right.  ElUoU  v.  RheU, 
67  D.  750. 

No  distinction  exists  between  an  easement 
upon  land  covered  with  water  and  one  upon 
Uml  not  so  covered.  San  Franciaco  v.  Colder' 
wood,  91  D.  642. 

It  is  essential  to  an  easement  that  there 
should  be  both  a  dominant  aud  a  servient 
tenement.     Dark  v.  Jofineton,  93  D.  732. 

An  easement  proper,  when  granted  to 
one  in  gross,  is  a  mere  personal  right,  and 
cannot  be  assigned  or  inherited;  but  a  profit 
a  prendre,  when  in  gross,  is  treated  as  an  es- 
tate or  interest  in  the  land  itself,  and  may 


therefore  be  for  life  or  inheritance. 
Fi^ng  Co.  v.  Carter,  100  D.  597. 

2.  Who  zoay  acquire  an 
—  An  owner  of  land  cannot  hare  an 
ment  in  his  own  estate  in  fee.     JUtger  v. 
Parker,  54  D.  744. 

A  man  cannot  subject  one  fiart  of  his  prop* 
erty  to  another  by  easement,  for  a  maa 
cannot  have  an  easement  in  his  own  prop- 
erty.    MeTamek  v.  CarroU,  61  D.  353. 

8.  How  acquired,  generally. —  1.  Jfe- 
eeuUp  qf  a  writing,  —  An  easement  is  an  inter- 
est in  land  which  oan  be  acquired  and  re- 
leased only  by  deed.  Dyv  r.  Sat^fard,  43 
D.  399;  Fukr  v.  Dean,  09  D.  484;  Hwg^  v. 
JicOauley,  91  D.  203. 

An  easement  in  land  oannot  be  created  by 
a  parol  Mreement,  under  the  statate  i 
frauds.  Pukin  v.  Long  Island  R.  B.  Co..  47 
D.  320;  Huff  t.  MeOauley.  91  D.  203;  yet  a 
parol  grant  ezeonted  inll  be  upheld  zn-l 
sustained  under  the  same  eirenmstanosi, 
and  on  the  same  principle,  that  a  parol  ooo- 
tract  for  the  sale  of  land  would  be.  Wfmm 
V.  Oarland,  68  D.  190. 

1  •  e  only  mode  of  acquiring  a  right  of  tak- 
ing rofit  in  another's  soil  is  by  grant  «r  pr^ 
serif;  tion,  and  it  must  be  so  pleaded.  Coh^ 
V.  l>*irenpori,  97  D.  718.  So  held  of  a  right 
to  ea  ker  on  another's  land,  and  remain  tber' 
for  a  oertain  time,  or  indefinitely,  at  t^ 
pleasure  of  the  party  claiming  the  privile^ 
Fuhrr.  Dean,  69  D.  484.  And  of  a  oontnc; 
permitting  one  to  take  coal  for  his  works 
from  land  of  another.  Huff  t.  MeOault^, 
91  D.  203. 

A  perpetual  easement  is  such  aa  mtersst 
in  land  as  comes  within  the  purview  of  a 
statute,  which  makes  a  deed  or  conveyaBos 
in  writing  necessary  to  its  creation,  graa^ 
etc.     Mankato  v.  ffiOard,  97  D.  206. 

2.  Conetruetion  qf  grante  qf 
Where  a  grant  was  made  with 
vation  of  a  right  of  egress  and  regrei, 
or  of  fishing  and  fowling  upon  the  laad, 
this  did  not  give  the  right  of  takins  wood, 
grass,  or  anything  ajppurtenant  to  um  own- 
ership of  the  BoiL  Mmamn  ▼.  TnrmbmU,  3  a 
427. 

A  grant  of  land,  with  ''all  the  privileges 
and  appurtenances  thereto  belonging,**  will 
not  give  an  easement  not  already  existing. 
OaySty  V.  Bethune,  7  D.  188. 

An  agreement  between  owners  of  adjaeeat 
lands,  concerning  the  occupation  and  niodeof 
use  thereof,  though  not  entered  into  in  the 
form  of  a  covenant  or  condition,  or  so 
framed  as  to  be  binding  on  heirs  and  aasigm 
by  virtue  of  privity  of  estate,  may  yet 
a  right  in  the  nature  of  a  servitude  or 
ment,  which  a  oonrt  of  equity  will  enfores. 
Parker  v.  NighUngale,  83  D.  632. 

A  right  to  an  easement  in  land  is  acquired 
by  a  deed  of  confirmation  from  the  owner  of 
the  land,  in  which  he  confirms,  aekncwl* 
edges,  and  grants  the  easement  therein^  ts 
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be  nsed  by  the  grantee,  his  heirs  and  assigns, 
without  denial,  obatructioii,  or  hindrance. 
Kniff/U  V.  Dyei\  99  D.  705. 

3.  Implied  taaemenU. — The  doctrine  of 
implied  easements  rests  upon  the  rap- 
posed  intention  of  parties,  as  deduced  from 
the  situation  and  condition  of  the  two  es- 
tates, servient  and  dominant,  to  which  the 
easement  relates.  Mrnniton  r,  Marquardt, 
92  D.  444. 

An  easement  preventing  the  owner  of  land 
from  improving  it  as  he  pleases  should  not 
be  implied  where  it  is  not  clearly  given. 
ib. 

The  rule  of  law  which  creates  an  easement 
on  the  severance  of  two  tenements  or  heri- 
tages, by  the  sale  of  one  of  them,  is  confined 
to  cases  where  an  apparent  sign  of  servitude 
exists  on  the  part  of  one  of  them  in  favor 
of  the  other.  BuUerworth  v.  Oraui/brd,  7 
R.  .362. 

A  mortgagee  of  a  lot  upon  which  there  is  a 
house  and  appurtenances  resting  partly  upon 
an  adjoining  strip  of  ground  owned  bv  the 
mortgagor,  and  inclosed  by  the  same  fence, 
but  not  described  in  the  mortgage,  on  acquir- 
ing title  by  foreclosure  and  sale,  acquires 
an  easement  to  the  use  of  so  much  of  such 
strip  of  ground  as  is  reasonably  necessary. 
John  Hcmcoek  etc  In»,  Co.  v.  PaUereon^  63 
R.550. 

4.  Acquirement  by  prMcription.  -- 1. 
OentrcU  jnindplee,  — Title  by  prescription  is  a 
mere  presumption  made  by  law  upon  a  given 
state  of  facts  in  furtherance  of  public  policy, 
or  to  accomplish  the  ends  of  justice.  It 
does  not  depend  npon  the  actual  bedef  of 
the  fact  presumed  for  its  support.  Hence, 
he  who  invokes  the  aid  of  the  court  to  sus- 
tain such  a  title  must  show  a  concurrence  in 
his  favor  of  all  the  facts  necessary  to  consti- 
tute it,  or  authorise  the  court  to  presume 
the  fact  which  it  was  incumbent  upon  him 
toestablish.  Bhodee  ▼.  H^hUehead,  84  D. 
631. 

An  easement  acquired  by  prescription  is 
restricted  to  the  extent  of  the  user.  }Vright 
▼.  Moore,  82  D.  731. 

A  custom  to  take  anything  from  another's 
land,  or  for  a  jprotlt  a  prtndrt,  is  not  a  law- 
ful custom.  If  such  a  right  is  available  at 
all,  it  must  be  set  up  by  prescription,  as 
belonging  to  some  estate,  and  should  be 
pleaded  with  a  que  eekUe,  It  cannot  be  given 
in  evidence  under  the  general  issue.  Wal- 
tere  v.  IMUy,  16  D.  333. 

2.  The  ueer  must  be  culneree.  —  An  ease- 
ment in  land  of  another  can  be  acquired  by 
adverse  user  only,  with  the  acqiiiesceuce  of 
the  owner  of  the  land  in  its  exercise  under 
a  claim  of  right.  Powell  v.  Bttgrj,  69  D.  262; 
HouruUree  v.  Brantley,  73  U.  470. 

Where  an  owner  of  land,  being  on  the 
same,  forbids  another  to  exercise  the  right 
to  subvert  the  soil  thereof  for  the  purpose 
•I  repairing  an  aqueduct^  under  claim  of  an 


easement  in  the  aqueduct  by  adverse  posses- 
sion, such  verbal  orders,  though  unaccom- 
panied by  further  acts,  are  luffioient  to  show 
an  interruption  of  the  easement.  Powell  v. 
Bagg,  69  D.  262. 

To  constitute  adverse  enjoyment  of  an  in- 
corporeal hereditament,  the  aot  pf  enjoy- 
ment must  be  of  such  a  character  as  to  afford 
ground  for  an  action  by  the  other  party;  it 
must  be  either  an  invasion  of  his  vested 
rights,  or  else  consequently  injurious  to  their 
free  exercise.    Klnn  v.  Cfehrunff,  78  D.  666. 

3.  What  rights  may  be  acquired,  —  A  right 
to  overflow  a  party's  land  may  be  acquired 
by  prescription  so  as  to  bar  any  action  for 
the  injury  to  the  land.  MiUe  v.  hait,  24  D. 
160. 

A  right  to  erect  a  building  on  another's 
land  can  in  no  case  be  aoqniredrby  prescrip- 
tion, which  applies  only  to  incorporeal  here- 
ditaments. Cortelyou  v.  Van  Brandt^  S  D. 
439. 

A  right  injurious  to  another's  property  can> 
not  be  acquired  by  a  person  doing  and  con- 
tinuing an  act  on  his  property  which  he  had 
a  right  to  do.     King  v.  Afillert  66  D.  246. 

No  ri^ht  of  servitude  over  or  through  land 

of  an  adjacent  proprietor  arises  by  reason  of 

the  prior  use  of  a  spring  fed  by  a  stream  from 

such   land  for  the  purposes  of    a  tannery. 

Wheatley  v.  Bough,  64  D.  721. 

A  right  to  a  nuisance  cannot  be  acquired 
by  prescription.  Bhodee  v.  Whitehead^  84 
D.  631. 

A  right  to  land  boats  and  to  load  and  un- 
load freight^  and  thus  encumber  the  land, 
cannot  be  acquired  by  the  public  by  prescrip- 
tion or  custom.  Whoever  claims  it  by  long 
usage  must  prescribe  in  i^que  estate.  Talbott 
V.  Oraee^  96  D.  703. 

Land,  or  interest  in  land,  cannot  be  pre- 
scribed for;  and  it  seems  a  profit  a  prendre  is 
within  the  rule,  especially  when  it  is  not 

E leaded  in  a  que  estate,  but  in  a  man  and 
is  ancestors.  Tinkum  Fishing  Go,  v.  Car- 
for,  100  I).  697. 

A  prescription  rests  upon  presumption  of 
a  grant,  which  has  been  lost  by  process  of 
time;  and  therefore  no  prescription  can  have 
a  legal  origin  where  no  grant  could  have 
been  made  to  support  it.     Ib, 

The  principle  that  whatever  incorporeal 
hereditament  may  be  granted  may  also  be 
acquired  by  long  and  uninterrupted  user  is 
not  one  without  exception.  A  right  or  priv. 
ilege  claimed  by  prescription  must  be  such 
as  must  reasonably  be  presumed  to  havA 
been  granted,  and  not  one  the  exercise  of 
which  would  destroy  the  usufruct  of  the 
grantor's  property.     Ib, 

The  presumption  of  knowledge  and  ac- 
quiescence of  the  owner  that  exercise  is  un- 
der claim  of  right  is  required  in  all  cases  of 
prescription;  and  there  is  a  distinction  in 
the  nature  and  amount  of  the  evidence  snffi* 
oient  to  establish  by  prescription  an  ordi- 
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nary  easemont,  where  there  is  a  dominant 
and  a  servient  tenement,  and  one  merely  in 
grossy  and  between  prescribing  in  A  qtte  ea- 
UUe  and  in  a  man  and  his  ancestors.     lb. 

5.  Presumption  of  grant  from  long 
user.  —  1.  Otntral  rule,  —  Prescription  iu 
England  ^ust  have  existed  beyond  time  of 
legal  memory.  W^,bber  v.  Cluxpmtn^  80  D. 
111. 

A  right  by  prescription  cannot  be  raised 
against  owner's  consent;  bnt  the  use  may  be 
so  long  unobjected  to  as  to  authorise  the 
finding  of  an  implied  consent,  and  to  raise 
the  presumption  of  consent,  and  even  of 
grant.      Warren  v.  •'acluonvilie,  6S  D.  610. 

The  presumption  created  by  lapse  of  time  in 
favor  of  an  easement  is  not  weakened  by  the 
mere  inattention  «>r  ignorance  of  the  owner 
of  the  land  respectins  the  fact  that  an  ease- 
ment  in  it  is  used  by  another.  Beimer  ▼. 
Stuher,  69  H.  744. 

An  exclusive  right  to  land  a  ferry  at  a 
point  on  bank  or  navigable  river  may  be 
presumed  from  exclusive  enjoyment  of  such 
right  for  a  long  period  of  time.  And  the 
jury  ought  to  presume  the  right  to  lie  ex- 
clusive whenever  its  value  would  be  lessened 
in  the  least  degree  by  participation.  Bird 
V.  Sntit/t,  34  D.  483. 

2.  Its  Umita  and  exeepiions.  —  An  exdn- 
sive  right  to  navigate  the  waters  of  a  public 
river  can  only  by  acquired  by  a  grant  from 
the  public.  A  grant  of  such  a  right  can 
never  be  presumed  from  length  of  time. 
lb. 

No  presumption  of  a  grant  arises  from  an 
adverse  enjoyment  of  an  easement  against  a 
minor  or  /erne  covert:  bnt  a  second  duability 
added  to  one  which  existed  when  the  ad- 
verse enjoyment  first  began  is  always  disre- 
Sarded.  So  a  coverture  which  took  place 
uring  infancy  is  not  taken  into  account 
after  the  infancy  has  ended.  Beimer  t. 
Stuber,  59  D.  744. 

A  grant  cannot  be  implied  of  a  right  to  take 
water  from  a  flume  reserved  to  grantor  on  a 
conveyance  of  part  of  a  tract  of  Und,  merely 
because  at  the  time  of  the  grant  a  water- 

Sipe  was  in  use  to  convey  water  from  said 
ume  to  mills  or  machinery  on  the  part 
granted,  where  such  use  Was  not  necessary  to 
the  enjoyment  of  what  was  granted,  Uamf 
mond  V.  Woodman,  6fi  D.  219. 

The  foundation  of  a  prescriptive  title  is  a 
presumed  grant  of  the  party  whose  rights 
are  adversely  affected;  but  where  it  appears 
that  the  enjoyment  has  existed  by  the  con- 
sent or  license  of  such  party,  no  presump- 
tion of  grant  can  be  made.  Klein  v.  Oehrung, 
78  D.  565. 

'i'he  defendant,  claiming  a  prescriptive 
right  in  the  public,  proposed  to  float  logs 
down  a  private  stream  running  across  the 
plaintiff^s  land,    whenever  he  chose.     The 


the  stream  had  been  so  used  by  not 
than  twelve  persons,  and  by  not  more  thas 
three  or  four  in  any  year,  and  for  not  mors 
than  from  three  to  six  days  in  anj  year. 
Held,  1.  That  no  prescription  waa  estab* 
lished;  2.  That  all  parties  asserting  the 
right  might  be  joined  as  deffmiiants;  3L 
That  an  action  lay  to  restrain  the  defendants 
and  settle  the  plaintiff's  rights.  Jfqper  v. 
Phillips,  49  R.  538. 

3.  Lentjth  qf  user  —  EigfU  yettrM,  —  User  of 
an  easement  for  eight  years  will  not 
the  presumption  of  a  grant.    Bioes 
67  D.  231. 

4. Ten  years,  —  Continuoaa  and  sppsir- 

ent  servitude  can  only  be  acquired  by  pr^ 
scription,  by  an  uninterrupted  possession  for 
ten  years.  Such  right  cannot  be  founded 
upon  a  precarious  enjoyment.  DeiakomtsaifS 
V.  Judice,  71  D.  621. 

Adverse  enjoyment,  for  ten  yesrs^  sf  the 
privilege  of  dammine  up  the  water  of  a 
stream  so  as  to  raise  tne  level  without 
flowing  the  banks,  is  sufficient,  in 
to  create  the  presumption  of  a  right,  wl 
a  court  of  equity  will  protect.  Wrigki  v. 
Mowe^  82  D.  731. 

6. I'wenty  years, —  Prescriptive  right  in 

this  country  is  created  by  an  uninterrupted 
user  of  an  incorporeal  hereditament,  under 
a  claim  of  right  for  twenty  years,  as  betwees 
parties  under  no  disability,  with  the  knowl- 
edge of,  and  without  interruption  from, 
those  adversely  interested.  Such  a  title  is 
oondusive  evidence  of  a  grant  or  a  right,  as 
the  case  may  be;  and  such  user  and  enjoy- 
ment may  be  used  as  proof  of  a  deed  or 
record  which  has  been  lost  by  time  or  acci- 
dent, or  of  a  prescriptive  right  which  always 
presupposes  a  grant.  Webber  v.  C&»inas«  80 
D.  111.  S.  P.,  Oayetiy  v.  Bethune,  7  D.  18S; 
Stuyveaani  v.  Woodr^ff',  4J  D.  166;  FrtmA  v. 
Marstin,  SI  D.  294. 

An  adverse  or  exclusive  use  of  water  flow- 
ing throu|;h  an  aqueduct  for  twenty  yean  is 
presumptive  evidence  of  a  grant  of  sash  asa^ 
WaUdns  v.  Peck,  40  D.  166. 

Application  to  the  owner  of  a  serricst 
tenement  for  a  grant  of  the  right  to  use  sndi 
water,  if  made  within  the  statutory  period 
of  limitations,  is  evidence  of  an  aomiaaioa 
that  the  applicant  had  no  title  to  audi  uss 
by  adverse  possession.  Otherwise  if  sock 
application  is  made  after  twenty  years'  ad- 
verse user.     76. 

A  grant  upou  condition  that  the  gnntes 
shall  perform  certain  acts  will  be  press nieJ 
from  an  adverse  user  of  twenty  years  anJ 
performance  ef  the  conditions  daring  thst 
time.     lb. 

The  presumption  of  a  grant  from  adverst 
user  does  not  exist  where  the  penon  against 
whom  the  presumption  must  operate  was,  si 


the  expiration  of  tne  twenty  years,  ineapsMs 
act  would  do  some  injury  to  the  banks  and  I  of  making  a  grant.     lb. 
other  lands  of  the  pbuntiff.     In  thirty  years       The  presumption  of  a  grant  of  sn 
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•rising  from  twenty  years*  enjoyment  is  not 
conclasive,  bat  may  be  rebutted.  HUaU  ▼. 
Morr'M,  78  D.  280. 

The  fact  that  a  dam  has  been  maintained 
mX  a  certain  height  for  twenty  years  would 
not  confer  upon  its  owner  a  prescriptive 
right  to  maintain  it  at  that  height  and  there- 
by flow  lands  which  have  not  in  fact  been 
flowed  for  so  long  a  period;  and  it  would  be 
erroneous  for  a  court  in  snch  a  case  to  in- 
struct the  jury  that  if  such  dam  had  been 
maintained  at  a  uniform  height  and  head  for 
twenty  years,  and  had  not  flowed  the  plain- 
iiflTs  lauds  for  the  first  ten  years  of  that  time, 
and  afterwards  said  lands  were  overflowed, 
the  presumption  would  be  that  the  flowase 
had  been  produced  by  other  causes  than  the 
dam,  and  that  the  proprietor  of  the  dam 
would  not  be  liable;  but  it  would  be  a  ques- 
tion of  fact  for  the  jury  to  determine  whether 
the  subsequent  flowage  of  the  land  was 
caused  by  the  maintonanoe  of  such  dam. 
Siniih  V.  Rwis,  84  D.  739. 

6.  Forty  yearg. —  An  exclusive,  unin- 
terrupted use  and  enjoyment  of  an  easement 
or  incorporeal  risht,  affecting  the  lands  of  an- 
other, for  a  period  of  forty  years,  is  suffici- 
ent to  establish,  in  Massachusetts,  a  good 
right  and  title  by  prescription.     Mtlvin  v. 

Wliiting,  20  D.  624. 

7.  How  far  $taCute  qf  UmiiationB  conh'oiU. 
— A  right  to  a  privilege  appurtenant  to  land 
may  be  gained  by  an  exclusive  enjoyment 
for  a  lengUi  of  time  sufficient  to  give  title 
by  the  statute  of  limitations.  Sherwood  v. 
Burr,  4D.  211. 

An  easement  claimed  out  of  the  land  of 
another  cannot  be  the  subject  of  the  statute 
of  limitations,  for  it  is  not  constant,  exclu- 
sive, and  adverse.  But  a  continued,  exclu- 
sive possession  and  enjoyment,  with  the 
acquiescence  of  the  owner  of  the  inheritance 
for  the  time  prescribed  by  the  statute  of 
limitations,  is  evidence  from  which  the  jury 
may  presume  a  right  to  the  easement,  by 
grant  or  otherwise.  Cooper  v.  Smith,  11  D. 
658.  • 

6.  How  transferred,  t  —  Redemption 
by  mortgagor  or  foreclosure  of  mortgage 
restores  or  pa<)ses  estate  with  all  easements, 
servitudes,  and  other  incidents  appertaining 
to  it  before  the  mortgage.  RUger  v.  Parker, 
54  D.  744. 

An  easement  will  pass  as  an  incident  to 
%  tract  of  land  sold  b^  a  sheriff,  without 
any  special  description  in  the  levy  or  deed. 
Morgan  v.  Afnson,  55  D.  464. 

Where  the  owner  of  two  lots,  upon  one  of 
ivhich  is  a  spring,  and  upon  the  other  of  which 
is  a  paper-mill  to  which  for  many  years  the 
water  of  the  spring  has  been  conducted  by 

*  Whether  an  ea.sement  may  be  acquired  by 
opcratfon  of  the  statute  of  limitations,  Kce  note, 
11 1).  658. 

I  Devise  or  grant  of  easements,  see  note,  23  &. 
446   447. 

Porchase  of  land  subject  to,  see  note,  99  D.  89. 


artificial  means,  conveys  the  spring  lot  with* 
out  reference  to  the  spring  iu  the  deed, 
either  by  way  of  grant  or  reservation,  the 
grantee  takes  subject  to  the  easement  that 
the  water  shall  continue  to  be  so  diverted. 
Seymour  v.  Lewis,  78  D.  108. 

A  grantee  of  one  of  two  tenements  or  of  s 
portion  of  an  entire  estate  takes  it  with  re- 
spect to  the  tenement  or  portion  retained  bv 
the  grantor,  subjected  to  or  benefited  by  all 
apparent  and  continuous  easements  attached 
to  and  affecting  it  at  the  time  of  the  convey- 
ance.    76.* 

Every  grant  of  a  thing  naturally  and  neces- 
sarily imports  a  grant  of  it  as  it  actually  ex- 
ists, unless  the  contrary  is  provided  for. 
lb. 

Easements  are  not  rights  distinct  from 
title  of  land  and  annexed  to  the  person  of 
the  owner,  but  they  pass  with  the  title  of 
the  land.     lb. 

The  conveyance  oi  a  spring  carries  with 
it  no  easement  in  the  shade  of  a  tree  ten 
feet  distant  on  other  lands  of  the  grantor. 
Lucas  y.  Bishop,  52  R.  364,  note. 

The  right  of  one  to  overflow  land  of  an- 
other is  an  easement,  and  an  interest  in  real 
estate,  and  title  thereto  must  be  conveyed 
by  grant,  and  established  by  proof  of  an 
actual  grant,  or  of  prescription  from  which 
a  grant  will  be  inferred.  Snoioden  ▼.  WilaSt 
81  D.  370. 

The  right  to  continue  to  overflow  lands  of 
grantor  to  same  extent  as  when  errant  was 
made  passes  with  grant  of  mill  and  appurte- 
nances, but  not  with  a  grant  of  the  land. 
Wilcoxon  V.  McOhee,  54  D.  409. 

In  England,  a  deed  of  premises  reserves 
the  ri^ht  to  continue  to  enjoy,  as  easements, 
all  privileges  or  conveniences  in  and  upon 
adjoining  lands  of  the  grantor,  which  were 
apparent,  and  had  been  used  by  the  grantor 
in  connection  with  the  premises  before  the 
conveyance.  This  is  so  where  part  of  an 
estate  has  been  granted.  The  conveyance  is 
a  conveyance  of  the  premises  as  they  are. 
Carbrey  v.  WiUi*,  83  D.  688. 

7.  Bights  of  transferee.  —  Easements 
are  attached  to  the  estate,  and  not  to  the 
person  of  the  owner  of  the  dominant  tene- 
ment, and  they  follow  the  estate  into  the 
hands  of  the  assignee.  Hills  v.  Miller^  24  D. 
218. 

Servitudes  are  a  charge  upon  the  estate  or 
property  of  the  servient  tenement,  and  fol- 
low it  into  the  hands  of  any  person  to  whom 
such  tenement  or  any  part  thereof  is  subse- 
quently conveyed.     Jb. 

The  division  of  the  dominant  estate  does 
not  destroy  the  easement;  and  the  owner  or 
assignee  of  any  portion  of  that  estate  may 
claim  the  right  so  far  as  it  is  applicable  to 
his  part,  provided  the  right  can  be  enjoyed 
as  to  the  separate  parceln,  without  any  addi- 

*Im)lied  grant  of,  on  conveyance  of  part  ol 
heritage,  leo  monographic  note,  57  li.  Tj^li^ 
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tional  charge  or  barden  to  the  proprietor  of 
the  servient  tenement.     Ih, 

Where  a  vendor  of  a  tract  of  land  boonded 
on  a  street  agrees  with  the  vendee  that  a 
certain  triangular  piece  of  land  opposite 
shall  not  be  built  upon,  and  gives  a  bond  to 
that  effect,  the  vendee,  after  a  sale  of  the 
tract  to  a  third  person,  cannot  make  arrange- 
ments with  the  vendor  whereby  the  triangu- 
lar piece  may  be  built  upon.     /  6. 

8.  How  extingttlBiied,  generally.  — 
Extinguishment  of  an  incorporeal  heredita- 
ment, for  a  moment,  is  its  complete  destruc- 
tion, so  that  it  is  gone  forever;  and  is  not 
its  mere  suspension.  Taylor  t.  HamMUm^  17 
D.  710. 

Such  rights  are  denominated  servitudes  in 
the  civil  law.     lb. 

Extinguishment  may  be  either  by  the  act 
of  Ood,  operation  of  law,  or  the  act  of  the 
party.     /6. 

Act  of  the  party  will  extinguish  a  right 
where  the  act  of  (rod  or  of  the  law  will  only 
cause  its  suspension,     lb, 

Rx press  or  implied  renunciation  will  ex- 
tinguish a  servitude,     lb. 

Obstruction  of  a  servitude  by  another's 
act  only  suspends  it.     1  b, 

A  right  may  be  destroyed  either  by  an  act 
of  the  party  positive! v  destructive  of  it,  or 
by  an  act  incompatible  with  the  nature  or 
exercise  of  it.     lb, 

A  permanent  obstruction  of  a  servitude  by 
the  party  himself  destroys  it^  and  it  cannot 
be  revived  except  by  a  new  grant;  it  is 
otherwise  as  to  a  temporary  obstruction. 
lb. 

An  easement  in  land  held  by  aCcmnecticut 
title  is  not  affected  by  a  grant  of  that  title 
from  Pennsylvania,  where  the  latter  grant 
confirmed  the  Connecticut  title.  BM  T. 
SniU/i,  34  D.  483. 

Rij^ht  to  an  easement  may  be  lost  by  en- 
croacnnient,  in  many  cases.  BUioU  v.  Hkett, 
67  D.  750. 

The  creditor  of  a  servitude  tacitly  re- 
nounces it  when,  to  stifle  the  complaints  of 
the  debtor  and  prevent  a  lawsuit,  he  erects 
a  work  totally  oustructing  the  servitude  at 
the  request  of  and  by  agreement  with  the 
alleged  debtor.  DekJiou»9aye  v.  Judke^  71 
D.  521. 

An  incorporeal  rigUl  is  not  divisible,  and 
a  grantee  dividing  it  by  his  own  act  thereby 
extinguishes  it.  UaldweU  v.  Fulton^  72  D. 
760. 

The  fact  of  an  easement  upon  land  does 
not  prevent  the  running  of  the  statute  of 
limitations  in  favor  of  one  who  enters  upon 
and  claims  the  soil  upon  which  the  easement 
has  been  imposed,  adversely  to  the  grantor  of 
the  easement.  San  Francueo  t.  CoMenoood^ 
91  D.  542. 

0.  Effect  of  non-user.  —The  use  of  an 
easement  need  not  be  absolutely  continuous 
in  order  to  affect  a  purchaser  with  notice  of 


estates    are 


its  existence;  it  is  safficieot  that  tbcrs  b 
something  in  the  aspect  of  the  premiaes  te 
put  the  purchaser  on  his  gaard.  Bird  v. 
SmUh,  34  D.  483. 

10.  Eactingiiishment  by  unity  of 
servient  and  dominant  estates.  —  Whrr* 
the  owner  of  land  to  which  an  easement  a 
attached  becomes  the  owner  of  the  land  cpca 
which  the  easement  is  a  burden,  it  is  tl|erc-()j 
extinguished,  and  a  subsequent  sale  of  the 
servient  tenement  passes  the  land  nnbor- 
dened  with  such  easement^  unless  it  is 
expressly  reserved  in  the  conveyance.  //«- 
thorn  V.  SUv^n^  25  D.  228. 

The  liability  of  a  person  for  the  flowing  of 
water  from  his  land  upon  an  adjoining  tracs 
is  absolutely  extinguished  by  such  perscHi 
acouiring  the  title  to  such  adjoining  traci;, 
ana  upon  the  latter  being  sobeieqaenUy  eon- 
veyed,  the  right  to  compensation  for  sock 
flowing  does  not  revive.     761. 

To  extinguish  an  easement  by  unity  of  title 
and  possession  of  the  dominant  and  serriest 
tenements  in  the  same  person,  snch  persoa 
must  have  an  estate  in  fee  in  both  tese> 
meats.     RUger  v.  Parker^  64  D.  744. 

An  easement  appurtenant  is  generally  ex- 
tinguished by  unity  of  title  in  uie  donainaat 
and  servient  estates  in  the  same  person;  not 
so  where  it  is  essential  to  the  enjoyment  of 
the  estate,  as  in  case  of  an  easement  of 
drainage,  unless,  while  the 
united,  the  easement  is  actually  se 
Ferguson  v.   Wiisell,  57  D.  744. 

11.  Bights  of  owner  in  nse  of 
ment.  —  A  privilege  claimed  in  derogati«-« 
of  another's  rights  is  viewed  with  je^ou?? 
by  the  law,  and  must  be  strictly  conflaed 
within  prescribed  limits.  Taylor  v.  Hamp- 
ton, 17  D.  710. 

Grant  of  a  thing  implies  a  right  to  all  the 
means  of  enjoying  it  of  which  the  grmator 
was  possessed.  Tinthom  v.  Stimmm,  25  U. 
228;  Hammond  v.   Woodman,  66  D.  2I9L 

Grantee  of  an  easement  for  a  specific  psi^ 
pose  may  use  it  for  a  different  pnrpoae*  asJ 
thereby  obtain  a  right  by  prsscnpckm  ts 
the  whole  extent  of  his  user.  ¥rhntky  v. 
Ckritman,  M  D.  657. 

The  owner  of  an  easement  is  not  entitled, 
by  reason  of  such  ownership,  to  a  participa- 
tion in  the  rents  and  profits  arising  from  tlw 
land  on  which  the  easement  is  imposed.  As 
FraneUeo  v.  CaUlerwood,  91  D.  542. 

Where  one  is  the  owner  of  an  ancient  mill 
to  which  there  has  boen  attached  a  caoe-war. 
being  an  artificial  canal  for  conducting  oi 
the  water  from  the  mill,  and  without  the 
free  and  unobstructed  current  of  which  t>«e 
mill  could  not  be  worked,  and  such  caiui 
has  from  time  immemorial  passed  throc^n 
the  land  of  another,  and  there  is  no  grant  or 
contract  regulating  the  rights  of  the  partir% 
the  owner  of  the  mill  has  a  rivht  to  enter 
upon  the  land  through  which  tne  rsee-wiy 
passes  and  to  dear  ouit  the  obstmclioa  tbei» 
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from  in  the  usual  and  ordinary  mode  in 
which  such  canals  are  cleansed,  doing  no 
unnecessary  damage.  PrucoU  y.  White,  32 
D.  266;  Colhum  v.  Ridiarda,  7  D.  160. 

Where  such  a  canal  has  passed  through 
the  land  of  another  from  time  immemorial, 
it  is  evidence  of  an  antecedent  grant  from 
the  owner  of  the  land  to  the  owner  of  the 
mill,  to  construct  and  keep  such  a  canal,  and 
Co  make  the  beneficial  use  of  it  for  which  it 
was  obviously  intended.  PrucoU  ▼.  WidU^ 
32  D.  266. 

The  law  presumes,  in  the  absence  of  a  grant 
or  contract,  that  the  party  who  enjoys  the 
benefit  of  an  easement  is  to  keep  it  in  repair, 
and  where  such  easement  is  a  canal  passing 
through  the  lands  of  another,  the  person 
who  has  the  benefit  thereof  has  the  autnority 
and  license  to  enter  upon  such  land  and  clear 
the  canal  in  a  reasonable  and  proper  manner. 
lb. 

Whether  ifc  is  the  right  or  duty  of  a  mill- 
owner,  in  cleansing  a  race-way  which  passes 
through  the  lands  of  another,  to  place  the 
materials  taken  out  on  the  adjoining  bank  or 
to  carry  them  off,  depends  on  the  nature  of 
the  materials  and  other  circumstances  in  the 
particular  case.     lb. 

Repairs  made  upon  an  aqueduct,  without 
evidence  of  some  a^;reement  to  that  effect, 
cannot  be  regarded  m  the  nature  of  rent,  or 
SLS  an  acknowledgment  of  a  holding  at  the 
pleasure  of  the  owner  of  the  land  through 
w^hich  the  aqueduct  runs.  Watkina  v.  Pea:, 
40  D.  156. 

A  testator  devised  all  his  lands  subject  to 
a  condition  that  the  devisee  should  permit 
W.  S.  to  *'  carry  on  the  business  of  a  drug- 
gist in  that  part  of  the  premises  now  occu- 
pied by  him."  In  an  action  by  W.  S.  to 
recover  damages  for  excluding  him  from  a 
yard  adjacent  to  his  shop,  held,  1.  That  he 
was  entitled  to  all  easements  and  privileges 
which  he  had  enjoyed  in  the  lifetime  of  the 
testator,  while  occupying  the  shop  as  his 
tenant;  2.  That  parol  evidence  was  aditiissi- 
ble  to  show  what  those  privileges  were. 
Stajsford  v.  L^ftm,  18  R.  736. 

In  1869  H.  granted  to  A.  half  an  acre  ad- 
joining his  mill-pond,  *'with  the  appurte- 
nances," and  *'as  an  incident  to  this  convey- 
ance," granted  to  the  grantee,  his  heirs  and 
assigns,  the  exclusive  right  to  take  ice  from 
the  pond,  and  the  privilege  of  access  to  and 
from  the  pond  to  an  ice-house  to  be  erected 
by  A/on  the  lot  conveyed.  A.  covenanted 
for  himself,  his  heirs  and  assigns,  to  furnish 
the  grantor  and  his  erantees  of  the  pond  and 
111  til  privilege,  all  ^e  ice  required  for  their 
family  use.  The  purchase  was  for  the  de- 
clared purpose  of  erecting  an  ice-house  and 
carrying  on  the  ice  business,  and  A.  built 
the  ice-house  and  carried  on  the  business. 
In  1872,  one  of  U.*s  grantees  destroyed  the 
dam,  and  no  ice  was  cut  until  1877.  Then  I* 
defendant^  lessee  of  the  ice-house  lot,  by 
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consent  of  plain tifl^  who  owned  the  site  of 
the  pond,  built  a  temporal^  dam,  and  cut 
ice  during  the  winter.  This  dam  was  re* 
moved  the  next  spring.  In  1878,  the  plain- 
tiff refusing  further  permission  without 
compensation,  the  defendant  entered,  built 
a  new  dam,  and  cut  ice.  In  an  action  to 
restrain  further  entry,  luld,  1.  That  the 
right  to  cut  ice  ran  with  the  land;  2.  Thai 
A.*8  grantees  had  the  right  to  repair  and  re- 
build the  darn;  3.  That  this  rignt  was  not 
forfeited  by  the  obtaining  permission  in 
1877.     HuntinijUm  v.  AsJ^er,  48  R.  652. 

12.  Liahility  for  misuser. — If  the 
party  from  whom  an  assignee  purchases  can- 
not complain  of  an  alleged  misuser  of  an 
easement^  the  assignee  cannot,  as  he  stands 
in  the  shoes  of  him  from  whom  he  purchased. 
NorJUtt  ▼.  Cr&mwll,  16  R.  787. 

18.  Bights  of  own^r  of  servient  es- 
tate. —  Owner  of  estate  in  fee  in  which  an- 
other has  an  easement  has  still  all  the 
beneficial  use  which  he  can  have  consistently 
with  the  other's  enjoyment  of  such  ease- 
ment    Atkifu  V.  Bordman,  37  D.  100. 

The  grantee  of  an  easement  is  entitled  to 
an  injunction  to  restrain  the  erection  of 
buildings  on  the  servient  tenement  in  vio- 
lation of  a  covenant  not  to  do  so.  Waters 
town  ▼.  Cowen,  27  D.  80. 

Easements  generally  impose  no  obligations 
upon  those  whose  lands  are  in  servitude  to 
do  anything  for  the  protection  of  the  ease- 
ment.    PreseoU  v.  Williams,  39  D.  688. 

Owner  of  land  cannot  obstruct  or  interfere 
with  the  easement  of  another  to  float  logs 
in  an  artificial  channel  over  such  land  with- 
out the  owner*s  consent;  and  a  contract 
made  with  him  to  remove  an  unlawful  ob- 
struction to  the  enjoyment  of  such  easement 
would  be  invalid,  because  obtained  by  du- 
ress.    Dwmel  v.  Barnard,  48  D.  507. 

A  ^rant  of  a  privilege  to  grind  corn  does 
not  bind  the  grantor  to  keep  the  mill  in  re- 
pair to  enable  the  grantee  to  do  so,  but  the 
?rantor  cannot  desU'oy  the  milL  Bartleti  v. 
eaglee,  51  D.  242. 

Proprietor  below  cannot  raise  any  dam, 
or  by  any  other  obstruction  prevent  the 
water  from  running,  when  a  servitude  is 
due  by  the  estate  situated  below  to  receive 
waters  which  run  naturally  from  the  estate 
situated  above,  and  the  proprietor  above  can 
do  nothing  whereby  such  servitude  is  ren- 
dered more  burdensome.  DellalKnuaaye  v. 
Judiee,  71  D.  521. 

Servient  owner  has  no  right,  by  erection 
of  embankments  or  by  other  artificial  means, 
to  stop  the  natural  flow  uf  surface  water 
from  the  dominant  hermitage,  and  thus 
throw  it  back  upon  the  latter.  Oillham  v. 
Madison  R,  R,  Co.,  95  D.  627. 

Under  a  prescriptive  easement  of  an  aque- 
duct and  reservoir,  the  land- owner,  in  im- 
proving his  grounds,  may  change  form  of  the 
cover  of  the  reservoir,  doing  no  injury  to 
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the  proprietort  of  the  reseiroir.     OkoU  r. 
Tftompwn,  47  R.  184. 

14.  Bemedies  for  interCBrence  or  dis- 
turbance.  —  A  request  to  remove  a  dis- 
turbance of  an  easement  is  essential  before 
bringing  an  action  against  one  who  was  not 
the  creator  of  the  disturbance.  ElUoU  v. 
RfieU,  57  D.  750. 

Plaintiff  must  remove  obstructions  to  en- 
ioyment  of  an  easement  existins  on  his  own 
land,  or  show  his  readiness  to  do  so,  before 
he  can  maintain  an  action  against  another 
for  disturbing  such  easement,     lb. 

Where  a  usurped  and  a  rightful  easement 
are  blended  by  the  person  entitled  to  the 
rightful  easement,  he  cannot  complain  of  an 
obstruction  of  both  unless  he  can  show  that 
the  usurped  easement  might  have  been  ob- 
structed without  disturbance  of  the  rightful 
one.     lb. 

Actual  possession  of  land  is  sufBoient  to 
maintain  an  action  for  disturbing  an  easement 
appurtenant  thereto,  and  if  seisin  and  posses- 
sion are  alleged,  but  possession  onlv  is 
proved,  it  is  enough.  Fergumm  t.  WitHU,  57 
D.744. 

Servitudes  adopted  by  an  owner  of  land, 
which  are  of  a  permanent  nature,  notorious 
or  plainly  visible,  and  from  the  character  of 
which  it  may  be  presumed  that  he  intended 
their  preservation  as  evidently  necessary  to 
the  convenient  enjoyment  of  the  property  to 
which  they  belong,  become,  when  the  lauds 
are  divided  and  pass  into  other  hands,  per- 
manent appurtenances  thereto,  and  neither 
the  owner  of  the  dominant  or  of  the  servient 
portion  of  the  land  has  any  right  to  interfere 
with  their  proper  use  and  enjoyment.  Plul' 
lipti  V.  PhiUipa,  86  D.  577. 

A  party  roav  enforce  the  restoration  of  a 
building  in  which  he  has  an  easement,  and 
which  was  illegally  destroyed  under  the 
pretense  that  it  was  a  nuisance.  He  is  not 
remitted  in  such  case  to  his  action  for  dam- 
ages.    Morrison  v.  Marquardt,  92  D.  444. 

Where  one  conveys  a  lot  of  land  to  an- 
other, and  the  grantor's  administrator  after- 
wards conveys  to  the  same  grantee  an  addi- 
tional strip  of  land  lying  between  such  lot 
and  the  intestate's  house,  reserving  in  the 
deed  "the  right  of  eavesdrop  where  it 
bounds  on  said  lot,  and  also  the  right  of  for- 
ever keeping  open  the  staircase  window  at 
the  back  of  said  house,  bounding  on  said 
lot,"  and  the  grantee's  successor  in  interest 
subsequently  obstructs  said  rights  by  build- 
ing up  a  brick  wall  on  the  line  of  his  land, 
in  an  action  for  such  obstruction  the  plaintiff 
can  only  recover  damages  for  obstructing 
the  light  and  air  coming  from  the  space  be- 
tween said  window  and  the  Hue  of  the  gran- 
tee's land  as  it  stood  before  the  second 
conveyance  was  made.  Di/er  v.  Sai\ford,  43 
D.  3i)9. 

15.  Abandonmeiit. — The  owner  of  thtf 
dominant  tenement  may  make  such  changes 


in  the  nse  and  oondition  of  his  own  estate  ai 
in  fact  to  renounoe  the  easement  itwll,  aai 
the  owner  of  the  servient  tenement  may 
rely  on  such  changes  as  evidence  of  abandon- 
ment,    lb. 

An  executed  license  to  ohstmct  an  eaao> 
ment  may  amount  to  proof  of  an  abandon- 
ment of  the  easement.  Such  a  lioeuao  is  not 
revocable;  but  when  the  obstruction  erected 
in  pursuance  of  such  specific  license  is  re- 
moved, the  owner  of  the  servient  tenement 
cannot  erect  another  obstruction  of  the  same 
or  of  a  different  kind,  without  a  new  lioenae. 
lb. 

To  show  abandonment  of  an  easement, 
without  release,  by  the  owner  of  the  dom- 
inant tenement,  proof  must  go  to  this  extent: 
I .  That  the  acts  relied  upon  were  rolontarily 
done  by  the  owner  of  the  dominant  tene- 
ment»  or  by  his  express  authority;  2.  That 
such  party  was  the  owner  of  the  inheritance, 
and  had  authority  to  bind  the  e:itate  by  his 
mnt  or  release;  3.  That  the  acts  are  of  se 
decisive  and  conclusive  a  character  as  to 
indicate  and  prove  his  intention  to  abandon 
the  easement.     76. 

A  widow  in  possession  of  land  by  rif^bt  of 
dower  cannot  abandon  an  easement  belong- 
ing thereto^  for  she  is  not  the  owner  of  thu 
inheritance.     lb. 

Where  a  party  accepts  a  conveyance  con- 
taining an  express  reservation  of  an  easement 
for  the  benefit  of  an  adjoining  honae,  he  and 
those  claiming  in  privity  of  estate  with  hia 
are  precluded  from  setting  up  a  prior  aban- 
donment of  such  easement  to  their  predeces- 
sor in  interest,     lb. 

Servitudes  acquired  by  grant  and  by  pra- 
scription  cannot  be  placed  in  the  anme  cate- 
gory as  to  their  loss  by  adverse  poswissioa 
or  non-user.  The  presumption  of  abandon- 
ment of  servitudes  acquired  by  preaeriptioa 
may  arise  from  a  period  of  time  nnch  leas 
than  it  will  take  to  acquire  them.  RModta 
v.  Wftitehead,  &i  D,  631. 

An  agreement  made  by  a  lessee  for  years 
to  abandon  an  easement  belonging  to  the 
estate  does  not  bind  the  reversioner,  vnless 
he  is  a  party  to  it  or  it  is  made  with  his 
knowledge  and  acqoiescsnosw  Olam  v. 
DavU,  6tL  380. 

IL  Partioolar  Kihds  of  EasRMRirnL 

16.  Jmcient  Ughts.*— 1.  The  a»>jnJi 
rule,  and  how  applied.  —  Where  the  owner 
of  land,  wiUi  a  house  thereon,  sold  the  hooae 
without  any  exception  or  any  reservatioo  of 
a  riffht  to  build  on  the  adjoining  ground,  or 
to  oustract  the  lights  in  the  house  which  be 
sold,  he  cannot  afterwards  stop  those  lights 
by  building  on  the  adjoining  land,  nor  can 
he  convey  this  right  to  another;  and  if 
either  the  grantor  or  his  assigns  bnild  npi^ 

*  Easements  of  lifcht  and  air,  see  note,  7  0. 4K5& 
Taw  uf  auciont  liehts  and  windovst  ess 
46  D.  57»-68S;  2iSL40L 
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the  adjoining  ground,  90  as  materially  to 
impair  the  beuelicial  enjoyment  of  the  house 
■olil,  he  will  be  lial)le  to  the  grantee  in  an 
action  as  for  a  nuisance,  without  any  refer- 
enoe  to  the  time  such  easement  was  eujoyecL 
StO'y  V.  Odin,  7  D.  46. 

Obstruction  of  ancient  lights  is  ground  for 
an  action  on  the  case.  JUaJian  v.  Brown,  'iJ6 
D.  461. 

Ancient  lights  which  have  existed  undis- 
turbed for  over  twenty  years  constitute  an 
easement,  and  the  owner  of  an  adjoining  lot 
has  no  right  to  obstruct  them,  particularly  if 
he  was  also  the  owner  of  the  building  con- 
taining the  ancient  lights  at  the  time  of  its 
construction,  and  subsequently  sold  it  to 
another.  Hobeson  ▼.  Pitlenfjer^  32  D.  412. 
S.  P.,  MaJuin  ▼.  Brown,  28  D.  461. 

Windows  not  continued  for  twenty  years, 
overlooking  the  privacy  of  a  neighboring 
proprietor,  are  not  ancient  light**,  and  no 
action  lies  against  such  proprietor  for  erect- 
ing a  fence  on  his  own  land  obscuring  such 
Mrindows,  whatever  his  motive  may  have 
been.     Mohan  v.  Brown,  28  D.  4G1. 

2.  The  American  doctrine.  —  English  doc- 
trine, that  if  one  sella  a  house  with  \\  indows 
and  doors  looking  upon  his  own  vacant 
ground  neither  he  nor  his  grantee  can  after- 
ward build  upon  such  vacant  ground  in  such 
a  manner  as  to  seriously  obstruct  the  flow  of 
light  and  air  to  such  house,  is  inapplicable 
to  our  situation  and  circumstances,  and  is 
not  in  force  here.  Morrieon  v.  MarquartU, 
92  D.  444. 

VVhere  one  builds  upon  his  own  land,  im- 
mediately adjoining  his  neighbor  s  land,  and 
fmts  out  windows  overlooking  that  neighbor's 
and,  he  does  no  more  than  exercise  a  legal 
right,  and  by  the  exercise  of  a  legal  right  he 
can  make  no  encroachments  upon  the  rights 
of  his  neighbor,  and  cannot  thereby  impose 
any  servitude  or  acquire  any  easement  by 
the  exercise  of  such  a  right  for  any  length  of 
time;  hence  an  action  will  not  lie  against 
the  adjoining  owner  for  obstructing  the 
light,  although  it  may  have  been  used 
twenty  years  and  upwards.  Pierre  v.  /'er- 
naUl,  46  D.  573. 

Revised  Statutes  of  Maine,  chapter  147, 
section  14,  was  not  designed  to  give  or  create 
any  such  privileges  or  rights  as  are  therein 
mentioned,  or  to  determine  when  or  upon 
what  terms  they  had  already  been  acquireil. 
The  design  was  to  prevent  their  future  ac- 
quisitiou  without  confonuiby  to  certain  pre- 
scribed conditions.     Ih, 

The  presumption  of  a  grant  or  contract 
securing  to  the  owner  of  land*  an  unob- 
structed, flow  of  light  and  air  from  the  use 
of  windows  on  his  own  land  for  twenty 
years,  if  the  English  doctrine  were  admitted 
to  be  law  here,  would  not  prevail  if  the  per- 
son claiming  the  right  were  in  possession  of 
the  adjoining  land  as  tenant  of  the  owner 
during  a  part  of  the  twenty  years.     /6. 


The  English  doctrine  of  ancient  lights  gir- 
ing  a  prescriptiott  after  twenty  years  user,  — 
iueld,  not  applicable  in  this  country.  OvL^nt 
V.  Reynolds,  18  R.  570;  Klein  ▼.  Oehnmg,  78 
U.  565;  Potoeilv.  Simnu,  13  R.  629:  Keats  v. 
f/nffo,  15  R.  80;  Turner  v.  Thomj^eon,  24  R. 
497;  St^in  v.  Hauck,  26  R.  10;  Jiay  v.  Sireenejf, 
29  R.  .^W8:  l^pne  v.  Lncktry,  33  R  196. 

Buildmg  so  as  to  shut  up  an  alleged  ancient 
window  in  a  house  erected  on  the  line  of  a 
lot  will  not  be  enjoined.  Kinq  v.  MiUer,  55 
D.  246;  Mulien  v.  Stncker,  2  R.  379. 

Right  to  air  and  light  is  not  acquired  by 
the  purchaser  of  a  lot  on  which  stands  a 
building  with  a  window'^svcrlooking  an  ad- 
jacent lot,  and  placed  in  the  wall  close  to  the 
dividing  line  between  the  two,  where  the 
owner  of  the  lots  sells  them  b.>th  by  auction 
on  the  same  day,  with  the  privileges  and  a|^ 
purtenances  belonging  to  each,  and  though 
the  sale  and  conveyance  to  him  respectively 

{>recede  the  sale  and  conveyance  of  the  other 
ot.     Collier  ▼.  Pierce,  66  D.  453. 

A  prencriptive  right  to  prevent  an  adjacent 
proprietor  irom  inclosing  or  building  upon 
his  own  land  is  not  acquired  by  the  use  of  an 
atljoining  house  having  windows  looking  out 
upon  his  land,  and  receiving  light  and  air 
from  that  direction  for  a  period  of  ten  years. 
Klein  v.  Oehrung,  78  D.  565. 

By  the  grant  of  a  lot,  and  all  the  rights, 
'*  privileges,  appurtenances,  and  advantages 
to  the  same  l)elonging  or  in  any  wise  apper- 
taining," is  passed  the  easement  of  light  and 
air  as  to  windows  previously  opened  toward 
another  lot  of  the  grantor;  and  the  existence 
of  the  easement  and  the  enjoyment  thereof 
by  the  grantee  is  no  breach  of  a  special  war- 
ranty contained  in  a  subsequent  deed  of  the 
other  lot  to  another  grantee.  Janen  v.  Jen- 
kins, 6  R.  300. 

An  implied  grant  of  an  easement  of  light 
will  be  sustained  only  in  cases  of  real  neces- 
sity; and  will  be  denied  or  rejected  in  ca^es 
where  it  appears  that  the  owner  claiming  the 
easement  can,  at  a  reasonable  cost,  have  or 
substitute  other  lights  to  his  building.  Pow- 
ell V.  Simrns,  13  R.  629;  Turner  v.  Thompson, 
24  R  497;  Rennyson's  Avpeat,  39  R.  777. 

17.  Eaves-drip.  — The  servitude  of  drip 
is  acquired  by  the  acquiescence  of  the  owner 
of  the  servient  tenement'  in  the  burden  for 
ten  years  or  more.  Vincent  ▼.  Michel,  26  D. 
4%. 

There  is  no  interruption  of  possession  of 
the  servitude  bv  an  alteration  in  the  eaves 
of  the  house,  for  which  the  servitude  is 
claimed,  the  effect  whereof  is  to  lighten  the 
burden.     lb. 

Where,  by  the  true  construction  of  a  doed, 
a  grant  of  land  extends  beyond  the  eaves, 
and  to  the  walls  of  a  house  owned  by  the 
grantor,  and  the  water  is  allowed  for  more 
than  twenty  years  thereafter  to  fall  upon  the 
granted  land  from  the  eaves  of  the  house,  it 
is  a  fact  for  the  jury  to  determine  whether 
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the  owner  of  the  house  thereby  acquires  a 
title  by  adverse  enjoyment  or  an  easement, 
or  no  right  at  all,  in  the  land  under  the  eaves. 
Carbrey  y.  WilUs,  S3  D.  688. 

If  the  eaves  of  a  house  belonging  to  one 
person  have  projected  over  the  land  of  an- 
other for  more  than  twenty  years,  the  owner 
of  the  house  has  no  title  in  the  land  of  such 
other  person  under  the  eaves,  and  cannot 
prevent  him  from  building  on  that  land,  if 
he  can  do  so  without  interfering  with  the 
saves.     Keati  v.  Hugo,  15  R.  80. 

18.  Drains.*  —  A  servitude  against  a 
lower  estate  requires  it  to  receive  all  waters 
which  naturally  flow  from  a  higher  one. 
Martmv.  JeU,  32  D.  120;  Lattimore  ▼.  Davit, 
33  D.  681;  Butier  ▼.  Peck,  88  D.  452. 

This  servitude  must  not  be  increased  or 
created  by  the  industry  of  man.  Martin  r. 
JeU,  32  D.  120. 

The  proprietor  below  is  not  allowed  to 
erect  anything  to  obstruct  the  natural  flow 
of  the  waters;  the  proprietor  above  must  do 
nothing  to  make  the  natural  servitude  more 
onerous.  lb.  S.  P.,  Hooper  v.  Wilkinson, 
77  D.  IW;  Barrow  v.  Landry,  77  D.  199. 

The  owner  of  the  dominant  tenement  may 
construct  artificial  ditches  and  canals  to  im- 
prove his  land  or  prepare  it  for  agriculture*, 
but  in  so  doing  must  conform  as  nearly  as 
possible  to  the  course  of  the  natural  drains. 
Laaim<yre  v.  Davis,  33  D.  581. 

A  grant  of  a  right  of  drainage  is  implied 
on  severance  of  a  heritage  byaoonveyanceof 
part,  in  favor  of  the  part  conveyed,  as  against 
the  residue,  where  such  right  has  been  con- 
tinuously exercised  by  the  owner  of  the  en- 
tire tract,  and  there  is  no  natural  drainage. 
BUioit  V.  Bhett,  57  D.  750.  S.  P.,  SanderlLi 
V.  Baxter,  44  R.  166. 

Abandonment  of  a  scheme  of  cultivation 
which  will  destroy  the  easement  or  right  of 
drainage  in  favor  of  one  part  of  an  entire 
tract  owned  by  a  common  owner,  as  against 
the  residue,  where  the  former  part  is  oon- 
▼eyed  to  another  person,  must  be  permanent; 
an  accidental  and  temporary  breakWg  of  a 
dam  constituting  part  of  a  system  of  drain- 
age is  not  sufiicient.  BlUoU  v.  Bhett,  57  D.  760. 

Artificial  easement  of  drainage  created  by 
owner  of  entire  tract  in  favor  of  one  part 
against  another  is  entitled  to  the  same  con- 
sideration as  if  it  existed  by  nature,     lb. 

Easement  of  having  land  drained  through 
an  artificial  ditch  over  land  of  another  may 
be  acquired  by  adverse  user  for  the  statutory 
period.     Barl  v.  De  Hart,  72  D.  395. 

The  law  as  to  running  water  applies  as 
well  to  building  lots  in  cities  as  elsewhere, 
and  to  one  lot  may  attach  an  easement  of 
discharging  its  surplus  water  upon  a  neigh- 
boring lot.     lb. 

*  Easement  of  drainage*  when  passes  bf  deed, 
see  note,  40  R.  637-&i9. 

Servitude  to  receive  flow  of  water,  see  note,  82 
P.  12»-127. 


Enjoyment  of  right  of  eervitsde 
by  upper  estate  cannot  be  disturbed  or  mo- 
lested by  damming  np  the  natural  ootlet  fet 
the  waters  flowing  from  snoh  estate,  altfaaogk 
possibly  no  actnu  injury  might  result  \' 
from.     ^oop«r  v.  WUkimcm,  77  D.  194. 

A  proprietor  may  resort  to  artificial  drain- 
age, out  not  so  as  to  pervert  the  rig^t  of 
servitude,  as  originating  from  tlia  natarsl 
situation  of  the  estate.     lb. 

He  is  not  entitled  to  divert  tlw  flow  ef 
water  on  his  estate  from  the  front  to  the 
rear,  so  as  to  effect  his  drainage  in  an  opp<^ 
site  direetion,  to  the  detriment  of  ndjoiauf 
proprietors.    lb. 

An  npper  proprietor.  In  eKordsuig  a  ear- 
vitnde  which  he  possessss  upon  the  lower 
estate^  has  no  ri^ht  to  add  thereto  a  body  ef 
water,  which,  bemg  left  to  its  naiiual  eouras^ 
would  not  have  found  its  way  to  the  lower 
estate,  nor  can  it  be  nrged  that  the  agf  rav^ 
tion  of  the  servitude  is  a  benefit  to  thelowsr 
estate.  Barrow  v.  Landry,  77  D.  ISNI.  SL  P., 
Martmr.  Jett,  82  D.  120;  Bvikrw.  Peek,  88 
D.452. 

A  land-owner  has  not  an  absolute  and  un- 
qualified right  to  the  unaltered  natural  drain- 
age or  peroolation  to  or  from  hie  neaghbor  s 
land.  BasseU  ▼.  Saksbmv  Ufa.  Ox,  82  D. 
179. 

While  two  adjoining  estates,  aa  upp« 
and  a  lower  one,  are  both  owned  by  tbe 
same  person,  no  easement  oan  be  created  in 
the  lower  one  by  the  use  of  a  drain  throng 
it  for  the  benefit  of  the  npper  one;  and  after 
the  ownership  is  severed,  the  oootinuance  of 
the  drain,  where  its  use  is  not  open  or  viaibie. 
or  known  to  the  owner  of  the  lower  estate, 
has  no  tendency  to  prove  the  aeqniaitioB  of 
an  easement  by  advene  enjoyment  iJetrhrem 
▼.  WWis,  83  D.  688. 

No  easement  is  reserved  by  tmplicatioQ, 
where  the  owner  of  two  adjoining  estates 
reserving  the  upper  estate,  oonveyi 
full  covenants  of  warranty,  the  lower 
through  which  a  drain  runs  fer  the  benefit 
of  the  upper  estate;  unless  it  ie  «lt  fodbs  aa- 
nezed  to  the  estate  which  the  grantor  re- 
tains, and  is  necessary  to  the  onjojuMnt 
thereof,  and  is  in  use  at  tlie  time  of  tbe 
grant.  And  such  neoessi^  oannot  be  deemed 
to  exists  if  a  similar  privilege  can  be  seemed 
by  reasonable  trouble  and  expense.     /& 

The  owner  of  two  adjoining  lots  ef  land, 
Nos.  83  and  85,  dug  a  vault  extending  pertly 
into  each  lot,  from  which  he  oonstmeted  a 
drain  through  lot  No.  85  to  the  street  aewer. 
He  conveyed  lot  Na  86  to  defendant  by 
deed,  containing  a  covenant  against  ineam- 
brances,  and  afterward  conveyed  lot  No.  83 
to  plaintiff.  Defendant  purchased  witiMet 
knowledge  of  the  drain;  nor  was  there  aay 
apparent  mark  or  sign  of  its  existenoe.  HM, 
that  defendant's  lot  was  not  servient^  aad 
that  he  had  a  right  to  dose  up  the 
Butterworth  v.  Orat^ard,  7  &.  36SL 
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19.  Ijateral  support.  * — A  cotermiQoas 
owner  (if  land  has  no  right  to  increased  sup- 
port for  lateral  pressure  increased  by  the 
erection  of  baildinss  upon  his  land,  unless 
he  has  acquired  such  a  servitude  by  grant  or 
prescription.     Charksa  v.  RanUn,  60  D.  64*2. 

The  plaintiff  deeded  land  on  which  was  a 
bam,  by  metes  and  bounds,  to  the  defendant. 
The  boundary  line  ran  through  the  barn. 
The  defendant  cut  off  the  part  of  the  barn 
on  his  own  land,  held,  that  he  was  liable 
lor  depriving  the  plaintiff  of  its  support  and 
shelter.     Adam*  v.  MartftaU,  52  R.  271. 

EAVE8-DBIP. 

See  Easemkkt,  17. 

SAVESDBOPPIKG. 

See  Criminal  Law,  22, 

SCOLESIASTICAIi  COUBTS. 

See  RcLioious  Socibtibs,  U. 

EBUOATIONAX  INSTITUTIONS. 

Exemption  of,  from  taxation,  see  Taxes,  27. 

BJSCTINO  PA88ENGEB. 

Liability  of  railroad  company  for,  see  Rail- 
BOAD  Compakus,  68. 

EJECTMENT. 

riDcludea  the  actions,  by  whatever  name  called, 
wnereiu  a  party  invested  witii  title  to  land,  but 
wrungfully  dispooisessed,  recoverii  possusii.on; 
wUb  or  without  mesne  pnitits,  or  damages  for 
the  detention.  The  law  of  property  lu  realty, 
disiluct  from  remedies  to  enforce  it,iii  under  Real 
PROPEKTY  and  titles  there  mentioned;  and  reme- 
dien  relating  to  real  property,  other  than  actions 
ul  legal  cognizance  to  recover  possessiuu,  are  un- 
der tnelr  appropriate  titles.  I 

Between  teoaots  in    oomoion,   see  Co-tbn- 

AMCY,  4<i. 
By  mortgagee  against  mortgagor,  see  Mobt- 

OAOES,  71. 
By  vendor,  on  purchaser's  failure  to  perform, 

see  Vendor  and  Purchaser,  ($1. 
New  trials  in,  see  New  Trial,  44. 
Of  vendor,  by  purchaser,  see  Vendor  and 

Purchaser,  64. 
Staying  proceedings  in,  in  equity,  see  In- 

JUNcnoN,  13. 
Wiiat  lapse  of  time  is  a  bar,  see  Limitations 

or  Actions,  47. 

I.  The  Right  or  Action  and  Detensbs. 
II.    Pkucedurb. 
III.   lupRovKMBNTS  AND  Mbnsb  pRorrrs. 

I.  The  Right  or  Action  and  Defenses. 

1.  When  the  action  lies. — Ejectment 
may  be  maintained  against  an  owner  of  fee 
^irhen  the  plaintiff  is  entitled  to  the  posses^iion 
of  the  premises*     Dummer  ads.  Den,  40  D. 

*»  I  o 

Where  land  owned  jointly  by  three  per- 

*  See  notes  on  the  rl^ht  of  lateral  support,  89  VL 
•MMUl;  7  I>.  68,  64;  66  1).  647-tidI. 


sous  is  sold  on  execution  against  them,  and 
is  purchased  by  one  of  the  joint  owners,  who 
deeds  it  away,  the  purchaser  of  the  interest 
of  one  of  the  joint  tenants,  at  his  adminis- 
trator's sale,  made  years  after  the  said  slier- 
iff*s  sale,  under  the  order  of  the  orphans' 
court,  may  recover  his  share  of  the  land  in 
an  action  of  ejectment  against  the  subse- 
quent vendees  of  the  title  claimed  under  the 
sneriff's  sale  pf  the  whole  tract.  Qibnon  v. 
Winslow,  84  D.  652. 

Ejectmeut  may  be  brought  against  an  offi- 
cer of  the  army  of  the  United  States  who  is 
in  possession  of  the  demanded  premises  for  the 
purposes  of  a  military  camp  or  fortification, 
under  the  direction  of  the  Secretary  of  War 
or  of  the  President  of  the  United  States. 
Polack  V.  Mansfield,  13  R.  151. 

Ejectment  lies  against  a  municipal  cor- 
poration for  land  wrongfully  taken  for  a 
street.     Armstrong  v.  St.  LoutU,  33  R.  490. 

The  owner  of  a  lot  abutting  on  a  stieet 
may  maintain  ejectment  against  a  railroad 
company  which  has  placed  its  track  upon 
that  portion  of  the  street  belonging  to  him, 
without  offering  compensation.  Terre  HauU 
etc.  R.  R.  Co,  V.  Rodel,  46  R.  164. 

8.  When  it  will  not  lie.  —  Ejectment 
cannot  be  maintained  against  a  pe.\son  who 
enters  upon  land  legally',  and  has  done  ni 
act  by  which  his  possession  has  become 
wrongful.     Hcarle  v.  McCcy,  23  D.  407. 

A  grant  of  oil  which  may  be  found  in  a 
tract  of  land  is  not  a  grant  of  a  corporeal 
hereditament,  for  which  ejectment  will  lie. 
Dark  ▼.  Jofinston,  93  D.  732. 

Ejectment  will  not  lie  by  a  mortgagor 
against  a  mortgagee  in  possession  so  long  as 
the  mortgage  suMists.  HubbeU  ▼.  MouUon, 
13  R.  519. 

Ejectment  does  not  lie  for  flooding  lands 
by  a  dam.     Ezzard  v.  F'mdley  Gold  M,  Co,, 


^ 


58  R.  445. 
8.  What  property  is  recoverable.  — 

Several  distinct  and  separate  parcels  of  land 
not  used  together  as  one  farm,  nor  claimed 
under  the  same  title,  may  be  recovered  in 
one  action  by  the  plaintiff  if  he  has  been  un* 
lawfully  ejected  therefrom  by  the  defendant. 
Deny,  SnofohUl,  22  D.  496. 

Ejectment  for  an  easement  is  not  the 
proper  remedy,  (/tuon  CancU  Co,  v.  Young, 
30  D.  212. 

Ejectment  may  be  maintained  for  land  ded- 
icated to  the  public  before  the  passage  of 
an  ordinance  appropriating  the  land  for  the 
purpose  specifieicL  Dumtner  ads.  Den,  40  D. 
213. 

Ejectment  will  lie  for  a  railway  by  one 
having  title  only  to  the  right  of  way.  TVn- 
uessee  etc.  R,  R.  Co.  v.  East  Ala.  R*y  Co,, 
51  R.  475. 

A  real  action  lies  at  common  law  for  a  re- 
mainder of  land  in  fee  expectant  on  the  ter- 
mination of  a  life  estate.  Walker  w.  Walker, 
56  R.  514. 
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Oil,  like  water,  is  not  subject  of  property, 
■xcept  while  in  actual  occupancy.  Dark  v. 
Johnston,  93  D.  732. 

4.  What  title  or  possession  in  plain- 
tiff will  support  the  action.  —  1.  In 
genernL  —  The  lessor  of  the  plaintiff  in  an 
action  of  ejectment  must  allege  and  prove  a 
possession  of  the  land  within  the  time  pre- 
scribed by  the  statute  of  limitations.  But 
it  is  not  necessary  that  there  should  be  a 
complete  possession  for  the  statutory  time, 
or  for  any  number  of  years,  further  than  is 
necessary  to  constitute  a  full  and  peaceable 
possession.     Den  v.  Morris,  11  D.  508. 

The  possession  to  be  established  in  eject- 
ment is  matter  in  paU,  and  may  be  shown  as 
well  without  a  deed  as  with  it.     /6. 

The  actual  occupation  of  a  part  of  a  tract 
by  a  grantor  extends  to  the  whole  tract,  an- 
less  there  has  been  adverse  and  uninterrupted 
possession  by  iaclosures  of  some  portion 
thereof  for  the  time  prescribed  by  the  stat- 
ute of  limitations.  Hammond  v.  Ridgely,  9 
D.  522. 

Possession  of  land  for  twenty-two  years 
is  sufficient  evidence  of  ownership  to  enable 
one  to  recover  in  ejectment  against  a  defend- 
ant w^ho  cannot  show  a  better  title.  Varick 
V.  Jackson,  19  D.  571. 

Prior  possession  under  a  claim  of  title  is 
sufficient  as  against  a  defendant  who  sets 
up  no  title.      Warner  v.  Pa^e,  24  D.  607. 

Ejectment  is  a  possessory  action,  and 
when  brought  by  a  vendor  in  an  executory 
contract  for  the  sale  of  land  under  which  the 
vendee  goes  into  possession,  against  the  ven- 
dee therein,  the  plitiutiff  must,  at  the  com- 
mencement of  his  suit,  have  both  the  legal 
and  possessory  right  in  himself.  Fears  v. 
Merrill,  50  D.  226. 

One  may  acquire  possession  of  land,  con- 
trol it,  and  bring  ejectment  on  it  through 
a  tenant.  MeLawrin  v.  Salmons,  52  D. 
562. 

The  lessor  of  plaintiff  must  have  legal 
title  at  the  time  of  the  demise  laid  and  at 
the  time  of  the  action  brought.  Laurissini 
V.  ConjueUe,  57  D.  200. 

Averse  possession  for  twenty  years  will 
enable  a  plaintiff  to  maintain  ejectment 
against  a  defendant  having  the  paper  title 
who  has  ousted  him.  Arnmtrong  v.  liisUau, 
59  D.  115. 

Possession  of  real  estate  is  prima  fade  evi- 
dence of  title,  and  is  sufficient  to  enable  a 
party  to  maintain  ejectment.  Plume  ▼. 
Seward,  60  D.  599. 

Possession,  to  entitle  a  party  to  recover  in 
ejectment,  must  be  actual,  lx>na  fide  occupa- 
tion, a  posHCJisio  pfdiA,  a  subjection  to  the  will 
and  control,  as  contra<li8tin^uished  from  the 
more  assertion  of  title  and  the  exercise  of 
casual  acts  of  ownership,  such  as  recording 
deeds,  paying  taxes,  and  the  like.     Ih. 

Possession  Coupled  with  color  of  title  must 
prevail,  except  where  a  better  title  is  shown 
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in  the  defendants.  Winans  t.  Ckristti^  60 
D.  597. 

A  party  having  actual  prior  poeaeesion  may 
recover  possession  from  some  second  possesafir 
when  both  claim  only  by  possess: oo,  and  toe 
suit  is  between  the  two  parties  only,  hum' 
pkreysY.McCall,  70  D.  621. 

In  ejectment,  the  plaintiffs  claimed  under 
a  chain  of  title  terminating  in  a  trust  deeL, 
which  provided  that  the  trustee  should  lioll 
the  property  for  the  sole  and  separate  use  of 
the  plaintiffs,  for  and  during  their  natural 
lives,  and  after  their  deatlis  to  such  children 
as  they  might  leave,  share  and  share  alike, 
and  in  case  they  died  leaving  no  such  chil- 
dren living,  then  over  to  certain  designated 
persons.  When  the  deed  was  made,  the 
plaintifib  were  minors,  but  before  the  suit 
was  brought,  they  had  attained  their  major- 
ity. The  tnistee  had  died,  and  no  successor 
had  been  appointed.  The  plain  tifib  had 
never  been  m  possession.  Held,  that  the 
plaintiffs  were  entitled  to  recover.  Oiooer  t. 
Stamps,  54  R.  870. 

2.  As  againsi  bUmders  and  irespasaera. 
—  A  title,  prima  fade  good,  will  prevail 
in  ejectment  against  a  mere  trespasser  in 
possession,  and  such  trespasser  will  not  be 
permitted  to  call  in  question  the  acts  of  Uie 
register  of  lands,  whose  certificate  consti- 
tutes such  prima  /ode  title.  MaektU  ▼. 
Dubreuil,  43  D.  550. 

Possessor  may  maintain  ejectment  agxinsl 
intruders  who  are  without  title  or  authority. 
MeLawrin  v.  Salmons,  62  D.  563. 

Proof  of  prior  possession  is  sufficient  to 
maintain  ejectment  as  against  a  mere  naked 
trespasser.  Hutchinson  v.  Perley,  60  D.  57S; 
Jackson  v.  Harder,  4  D.  262;  Cain  t.  Mc- 
Cann,  4  D.  384;  even  where  title  may  be 
shown  to  exist  in  another.  Btquetie  ▼•  Cami- 
field,  60  D.  615. 

Plaintiff  is  entitled  to  recover  against  a 
mere  intruder  without  title,  upon  showing 
that  his  ancestor  died  in  possession  of  the 
land.     Mobley  ▼.  Bruner,  98  D.  360. 

5.  What  title  or  possession  is  insuf- 
ficient. —  A  perfect  legal  title  is  necessary 
to  maintain  ejectment,  and  a  deed  the  execu- 
tion of  which  is  admitted,  or  which  is 
proved  as  at  common  law,  is  not  sufficient 
unless  the  deed  has  been  registered.  Rcyert 
V.  Cawood,  55  D.  729. 

Where  a  party  relies  solely  on  prior  po^ 
session,  that  reliance  may  fail  if  it  be  shown 
that  he  voluntarily  abandoned  his  possessioa 
without  the  purpose  of  returning.  Bejuetts 
V.  Caulfield,  60  D.  615. 

The  statute  of  frauds  cannot  be  used  by 
plaintiff  in  ejectment,  so  as  to  convert  a 
mortgage  in  the  form  of  a  deed  into  an  ab- 
solute conveyance,  where  the  purchaser  of 
property  at  an  orphans*  court  sale  aere<hl 
vei-bally  to  sell  it  to  the  defendant,  and  r»- 
^eived  part  of  the  purchase-money,  but  t*>  >* 
the  deed  in  his  own  name  as  secunty  for  lbs 
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balance,  which  was  afterwards  advanced  to 
him  by  the  plaintiff,  to  whom  he  made  a  deed 
of  the  property  as  security  therefor.  Houser 
▼.  Lanumi,  93  I).  755. 

6.  Equitable  title  not  sufflcient.  — 
Ejectment  cannot  be  maintained  by  a  party 
in  his  own  name  who  holds  only  the  equita- 
ble or  beneficial  title  to  land.  Sufnera  v. 
Lewia,  30  D.  513. 

Iiegal  title  only  is  recognized  in  ejectment; 
the  equities  of  the  parties,  if  any  exist,  must 
be  settled  in  another  forum.  SnulJi  ▼.  hunt, 
42  D.  201. 

Under  the  mixed  system  of  law  and  equity 
practice,  the  rule  is  to  uniyersally  consider 
that  as  done  which  a  chancellor  would  decree 
to  be  done.  Upon  this  principle,  recovery 
can  be  had  in  ejectment  upon  wnat  would  in 
England  be  regarded  as  an  equitable  title. 
ICi/e  V.  Oeyer,  98  D.  351. 

7.  Plaintiff  must  recover  on  strengtli 
of  bis  own  title. — Plaintiff  must,  in  a 
petitory  action,  recover  on  the  strength  of 
bis  own  tiUe,  and  before  a  possessor  can  be 
put  upon  his  defense,  plaintiff  must  show  a 
legal  title  to  the  premises  in  dispute.  Comp- 
ion  V.  Matheum,  22  D.  167.  S.  P.,  Hunting- 
ton V.  Jetoett,  95  D.  788. 

Plaintiff  must  recover  on  the  strength  of 
bis  own  title,  either  as  being  good  against  all 
the  world,  or  good  against  the  defendant  by 
estoppel.  Clarke  v.  Diggs,  44  D.  73.  S.  P., 
Wol/e  V.  Dowell,  51  B.  147;  Oreve  v.  Coffin, 
100  D.  229. 

One  out  of  possession  and  without  title 
cannot  claim  recovery  on  the  ground  that 
the  tenant  in  podsession  holds  by  a  void 
title.     Reynolds  v.  fngerwll,  49  D.  57. 

Title  of  plaintiff  may  be  assailed  and  de- 
stroyed in  any  legitimate  manner,  and  a 
judgment  thereby  prevented  in  his  favor, 
although  the  defendant  offers  no  evidence  of 
title  in  himself,  since  the  plaintiff  must  re- 
cover on  the  strength  of  his  <pwn  title,  and 
not  from  the  weakness  or  want  of  title  of 
the  defendant.  Oardiner  v.  Tudalt,  60  D. 
407. 

Plaintiff  can  only  recover  on  a  legal  title 
to  the  possession  paramount  to  the  legal  or 
equitable  title  of  the  defendant.  Rowe  v. 
BecJxU,  95  D.  676. 

Plaintiff  can  recover  only  to  extent  of  his 
interest  in  premises  sued  for.  Minke  v.  Mc- 
Ifamet,  96  D.  677. 

A  plaintiff  who  parts  with  his  title  to  his 
co-plaintiff  after  commencement  of  the  ac- 
tion cannot  recover  for  the  use  of  his  vendee, 
nor  can  the  vendee  recover  on  the  strength 
of  the  title  thus  conveyed  to  him.  Moblcy 
V.  Bruner,  98  D.  360. 

8.  Botb  parties  claiming  from  com- 
mon source  of  title.  *  —  Where  parties 
claim  ander  a  common  source  of  title,  neither 
can  iui[>each  the  title  of  the  common  ances- 

*  Persons  claiming  under  common  source  of 
title,  see  note,  49  i>.  dKf-^Jd. 


tor.  Fo9Ur  v.  Dw/an^  31  D.  432;  Bedford 
V.  UrquJiaH,  28  D.  137;  and  as  between  them 
the  elder  is  the  better  title  and  must  prevail. 
OUUamY,  Bird,  49  D.  379.  The  mere  naked 
possession  of  one  of  the  parties  for  a  short 
time  before  taking  his  deed  is  not  sufficient 
to  prevent  the  application  of  this  rule. 
Brooks  V.  Chaplin,  23  D.  209. 

Where  plaintiff  and  defendant  both  claim 
under  the  same  grantor,  plaintiff  need  not 
go  back  of  such  grantor  to  establish  his  title 
or  prove  a  chain  of  mesne  conveyances  from 
the  original  grantee  to  such  grantor.  Mil- 
ler  V.  SurU,  65  D.  592;  Barnard  v.  Whip- 
ple, 70  D.  422;  Merdtania'  Bank  t.  Harrison, 
93  D.  285;  but  the  defendant  may  set  up  a 
title  adverse  to  that  of  such  person,  and  if  he 
does,  the  plaintiff  must  show  such  title  to  be 
invalid  or  produce  some  superior  title,  or  fail. 
Wolfe  V.  Dotoell,  51  D.  147. 

If  the  plaintiff  has  the  older  and  better 
title,  the  defendant  is  not  permitted  to  set 
up  as  a  defense  an  outstanding  paramount 
title  with  which  he  has  no  connection. 
Ormn  V.  Sheffield,  77  D.  646. 

9.  What  ouster  or  dispossession  la 
necessary.  —  A  mere  entry  upon  the  land 
of  another  is  no  disseisin;  and  where  the 

Elaintiff  in  ejectment  rests  upon  a  right 
y  descent  cast,  he  must  prove  a  tortious 
entry  and  expulsion  of  the  true  owner,  or 
th^t  the  entry  was  not  with  permission. 
SmUh  V.  Burtis,  5  D.  218. 

Proof  of  defendant's  possession  in  eject- 
ment for  a  strip  of  land  lying  along  a  dis- 
puted division  nne  between  himself  and  the 
plaintiff  is  sufficient  to  maintain  the  action, 
where  it  appears  that  he  has  constantly 
claimed  the  land  and  has  enclosed  it  by  a 
fence  sufficient  to  define  the  extent  of  his 
claim,  and  that,  after  an  award  against  him 
by  arbitrators,  he  has  persisted  in  his  claim 
and  has  refused  to  surrender  the  land,  and 
to  escape  liability  he  must  show  that,  before 
the  action  was  brought,  he  save  the  plain- 
tiff notice  that  he  renouncea  his  claim,  or 
that  tiie  land  was  held  by  his  tenant  inde- 
pendently of  him.  Stewart  v.  Cass,  42  D.  534. 
The  law  of  ouster  between  co-tenants 
in  ejectment,  where  defendant  denies  the 
plaintiff's  title,  is  the  same  as  if  no  co-ten- 
ancy existed.     Peterson  v.  Laik,  69  D.  441. 

Occupancy  of  land  of  another  by  means  of 
a  projection  of  stones  in  the  foundation  wall 
eight  inches  over  the  other's  land  may  be 
treated  by  the  latter  as  a  disseisin  rather 
than  a  trespass,  so  as  to  enable  him  to  main- 
tain ejectment.  But  if,  when  the  latter  was 
excavating  to- build  a  wall,  the  other  offered 
to  remove  the  projecting  stones  so  as  to  give 
him  full  possession,  and  was  prevented  by 
him  from  so  doing,  ejectment  would  not  be 
maintainable.  McCourt  v.  Eckstein,  94  D. 
594. 

10.  What  may  be  set  up  in  defense, 
generally.  —  It  is  always  open  to  the  d»- 
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fendant  to  show  that  the  lessor  of  the  plain- 
tiff is  not  the  person  intended  by  the  patent 
under  which  he  claims,  although  he  may  bear 
the  same  name.     Jackson  v.  Qoe»^  7  B.  399. 

Jadcments  in  favor  of  plaintiff,  that  are 
part  of  his  title,  may  be  examined  into  by 
the  defendant,  unless  hB  be  a  party  or  a  privy 
jbo  them.     Qvfgg  v.  Bigliam,  26  D.  181. 

Title  of  a  mortgagee  under  the  mortgage, 
satisfied  after  forfeiture,  may  be  set  up  as  a 
defense  in  ejectment.  But  a  new  trial  will 
not  be  granted  because,  in  such  action,  the 
defendant  was  precluded  by  the  court  below 
from  setting  up  that  defense,  if  he  failed  to 
show  that  the  payment  was  made  after  the 
day  on  which  it  was  due.  Smith  ▼.  Vincent, 
38  D.  52. 

Defendant  may  show  abandonment  by 
plaintiff's  grantor  prior  to  his  conveyance  to 
plaintiff,  where  plaintiff  relies  solely  on  his 
grantor*8  possession  for  title.  Bird  v.  Lis- 
bros,  70  D.  617. 

Where  the  interest  of  a  mortgagor  in  pos* 
session  has  been  sold  nnder  execution,  and 
ejectment  has  been  commenced  by  the  pur- 
chaser, the  mortgagor  may  defeat  the  action 
by  showing  a  lease  for  years  from  his  mort- 
gagee, where  the  mortgage  was  made  prior 
to  the  levy.  This  defense  may  be  pleaded 
puis  darrein,  where  it  arose  pendmg  the 
action  of  ejectment.  Sinunons  v.  Brinon,  84 
D.  669. 

In  ejectment  under  the  code,  defendant 
may  avail  himself  of  any  legal  or  equitable 
defense.     Prentiss  v.  Brewer,  86  D.  730. 

If  one  who  is  not  owner  of  a  lot  of  land, 
after  executing  a  deed  of  it  to  another,  is 
placed  in  possession  of  the  lot  by  the  real 
owner,  he  may  avail  himself  of  this  possession 
as  a  defense  in  ejectment,  brought  against 
him  by  his  grantee.  FranJsUn  v.  Borland,  87 
D.  111. 

A  tenant  in  possession,  on  plea  of  not 
guilty,  may  contine  plaintiff's  recovery  in 
ejectment  to  the  particular  interest  which  he 
is  entitled  to  recover.  This  may  be  done  by 
showing  that  other  parties  hold  undivided 
interests  in  the  premises,  and  what  those 
intereste  are;  and  in  such  a  case  the  verdict 
and  judgment  should  be  for  the  particular 
undivided  portion  to  which  the  plaintiff  may 
\\e  entitled.  The  tenant  is  entitled  to  such 
verdict  and  judgment,  because  the  recovery, 
if  for  the  whole  premises,  would  be  an  es- 
toppel upon  him  in  an  action  for  mesne 
protits,  ii  properly  pleaded  and  relied  on. 
Minke  v.  McNamee,  96  D.  677. 

11.  What  may  not  be.  — In  ejectment 
between  adverse  claimants  of  land,  evidence 
is  not  admissible  to  show  that  the  grant  upon 
which  the  interest  of  one  of  the  parties  de- 
pends was  obtained  by  fraud.  SmiUi  ▼. 
Winton,  3  IX  755. 

It  is  no  defense  against  the  legal  title  that 
it  was  retained  by  plaintiff  under  an  agree- 
ment that  this  should  be  done  in  order  that 


the  land  might  be  effectually  shielded  against 
the  claims  of  defendant's  creditors.  SumMtr 
▼.  Murphy,  27  D.  397. 

An  order  directing  the  sale  of  real  estate 
cannot  be  impeached  in  ejectment  brought 
by  the  purchaser  at  the  sale.  Roach  v.  i/<<r- 
tin,  27  D.  746. 

Defendant  in  ejectment  is  estopped  to  deny 
plaintiff's  title  when  he  has  once  admitted 
it,  without  fraud  practiced  u[)Ou  him.  Tiat- 
doll  ads.  Den,  40  D.  220. 

In  ejectment  by  a  purchaser  on  a  justice's 
execution  that  has  oeen  returned  to  and 
confirmed  by  the  county  court,  the  defend- 
ant cannot  dispute  the  official  character  of 
the  constable  who  served  the  warrant,  levied 
the  execution,  and  gave  the  notice.  Bmrkg 
V.  EllioU,  42  D.  142. 

The  price  paid  by  plaintiff  for  his  interest 
in  the  land,  cannot  be  shown  to  affect  his 
title.    AfoU  V.  Clark,  49  D.  506. 

Defendant  denying  co-tenancy  with  plain- 
tiff as  alleged  in  the  complaint  cannot  claim 
the  benefit  of  a  co-tenancy,  so  as  to  require 
more  stringent  proof  of  ouster  than  in  a  ca^a 
between  strangers.  Peterson  v.  LaiJb,  69  D. 
441. 

Defendant  entering  on  land  sued  for.  nn- 
der plaintiff's  lessor,  whether  by  purchase, 
gift,  or  lease,  cannot  dispute  the  title  nnder 
which  he  entered.  WiUiama  v.  Cash,  73  D. 
739. 

Where  a  party  sued  in  ejectment  has  htAk 
the  possession  and  a  life  estate  in  the  prop- 
erty, and  has  conveyed  it  by  mortgage  to 
the  plaintiff,  he  cannot  retain  the  posseasinn, 
by  showing  that  when  his  curtesy  ce.ises«  the 
heirs  of  his  deceased  wife  may  perhaps  be 
entitled  to  it.     Allen  ▼.  Hanson,  100  D.  2S2. 

12.  Legal  title  in  defendant. — In 
ejectment,  if  two  patente  bear  the  same 
date,  neither  can  prevail  against  the  other 
In  such  case,  the  condition  of  the  defendant 
is  the  better.  The  priority  of  recording  tbe 
grante  is  not  evidence  of  priority  of  title. 
Coleman  ▼.  Talbot,  4  D.  087. 

Defendant  in  ejectment  may  set  up  a  title 
adverse  to  that  of  a  person  with  whom  be 
had  previously  entered  into  a  contract  for 
the  title,  if,  before  he  took  possession,  he 
gave  notice  to  such  person  that  be  would  not 
take  possession  under  him.  iVVrftoolA  ▼. 
AWiouse,  34  D.  480. 

Defendant  may  rely  on  a  sup^^rior  tills 
and  the  presumption  of  a  deeil  from  the 
plaintiff  at  the  same  time.  Ctisey  ▼.  Inloea, 
39  D.  658. 

Title  acquired  and  a  holding  under  it  since 
the  commencement  of  an  action  cannot  be 
set  up  as  a  defense;  a  plaintiff  may  recover 
upon  the  state  of  the  title  and  possession 
shown  at  the  commencement  of  tho  actioiL 
Nash  y.  Si^offord,  43  D.  425. 

13.  Adverse  possession.  —  Ejectment 
will  not  lie  against  one  who  has  full  and  un- 
di^iturbed   possession  during   the  statntocf 
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period;  and  it  is  immaterial  by  what  means 
he  came  into  possession,  whether  with  or 
without  title,  by  right  or  by  wrong.  Den  ▼. 
Wright,  11  D.  646. 

A  secret  deed  kept  for  the  itatntor^  time 
in  one's  strong-box,  accompanied  with  no 
actual,  distinctive,  and  adverse  possession, 
is  entitled  to  no  consideration  in  a  court  of 
justice.     lb. 

The  jury  are  not  bound  to  presume  a  deed 
from  plaintifif  to  support  a  title  founded  on 
continued  possession  in  the  defendant  in 
ejectment  lor  twenty  years,  bat  may  pre- 
sume a  grant  from  the  plaintiff's  grantors. 
CtiAey  V.  Inloea,  39  D.  658. 

Title  under  a  lost  deed  caQ  be  proved  only 
by  possession,  adverse,  exclusive,  uninter- 
rupted, and  continued  for  not  less  than 
twenty  years.     Marcy  v.  Stontt  54  D.  736. 

Nature  and  character  of  possession  that 
protects  defendant  in  ejectment,  under  plea 
of  statute  of  limitations,  discussed.  Conyers 
V.  Kenan,  48  D.  226. 

14.  Title  in  third  person.  —  If  an  out- 
standing title  is  shown  out  of  plaintiff  he 
cannot  recover.     CUgg  v.  Fields,  75  D.  450. 

Where  the  defendant  sets  up  an  outsfcand- 
tng  title,  it  must  be  a  present,  subsisting, 
and  operative  title;  otherwise  it  will  be  pre- 
8umcd  that  such  title  in  a  stranger  has  been 
extinguished.     Jachum  v.  Hudson,  3  D.  500. 

Detendant  may  show  title  out  of  plaintiffs, 
though  he  does  not  connect  himself  with  it^ 
if  he  did  not  enter  under  them.  Bloom  ▼. 
Burdick,  37  D.  299. 

A  mere  intruder  will  not  be  allowed  to 
protect  himself  in  the  possession  by  setting 
up  an  outstanding  title  in  a  stranger.  An 
outstanding  title  in  a  stranger  cannot  be  set 
up  where  there  has  been  an  adverse  posses- 
sion of  twenty  years.  Jackson  v.  Harder,  4 
v.  262.  S.  P.  as  to  the  first  point,  Winans, 
V.  Christy,  60  D.  597;  but  such  trespasser  can 
show  that  the  plaintiff,  or  those  from  whom  he 
derives  title,   have  parted  with  his  right  of 

Sossession  by  conveyance,  or  lost  it  by  aban- 
onment.     MaUett  v.  Uncle  Sam  etc  Mining 
Co.,  90  D.  4S4. 

If  defendant  in  execution  is  in  possession, 
he  cannot  defend  ejectment  brought  by  the 
purchaser,  by  showing  title  in  another. 
Jackson  ▼.  Toum,  15  D.  405;  Avent  ▼.  Bead, 
27  D.  663. 

A  mortgage  does  not  conrey  the  legal  title, 
and  a  defendant  in  ejectment  cannot  set  up 
a  mortgage  with  which  he  is  not  conneoted 
as  an  outstanding  title.  Woods  ▼.  HildeT' 
brand,  2  R.  513.  S.  P.,  Burr  ▼.  Spencer,  68 
D.  379;  Savage  v.  Dooley,  73  D.  680. 

A  claim  or  title  which  could  not  be  set  up 
by  a  person  while  in  possession  cannot  be 
set  up  by  another  who  comes  into  possession 
nnder  him.     Jackson  ▼.  Harder,  4  D.  262. 

If  a  defendant  in  possession  of  the  prem- 
ises wishes  to  disavow  any  possession  in 
himself,  he  should  not  defend;  but  after  a 
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defense  made,  he  cannot  set  up  that  there 
are  also  others  in  possession  who  have  the 
actual  title.     Thomas  ▼.  Orrell,  44  D.  58. 

Defendant  cannot  set  up  outstanding  title 
in  a  stranger,  when  snea  for  lands  by  the 
owner  of  a  title  under  which  defendant 
claimed  when  he  entered  into  possession. 
Bank  qf  Utica  ▼.  Mersereau,  49  D.  189. 

Doctrine  of  estoppel  applies  to  streets  and 
highways,  for  although  now  dedicated  to  the 
use  of  the  public,  they  may  hare  been  and 
probably  were  once  the  subject  of  private 
property;  and  a  party  is  just  as  much  es- 
topped from  showing  that  the  title  is  out  of 
the  plaintiff 's  lessor,  and  in  the  public,  as  that 
it  is  in  any  private  person.  Qiltiam  v.  Bird, 
49  D.  379. 

Defendant  in  possession  may  show  title  in 
a  third  party,  where  he  has  a  prima  fade  title, 
and  the  plaintiff  relies  on  his  strict  legal 
title.     Bird  y.  Lisbros,  70  D.  617. 

When  plaintiff  claims  title  by  virtue  of 
older  possession,  defendant  cannot  prove  a 
better  title  in  another  party  through  whom 
he  does  not  claim.  Piercy  v.  Sabinf  70  D. 
692. 

Defendant  cannot  set  up  an  outstanding 
title  barred  by  statute  of  limitations,  nor  de- 
feat plaintiff  s  recovery  by  sli owing  that  he  has 
purchased  an  outstanding  title,  so  barred  at 
the  time  of  his  purchase.  Griff n  v.  SheJiekL 
77  D.  646. 

15.  Equitable  title  in  defendant. -<- 
In  ejectment,  a  perfect  equitable  defense, 
united  with  possession,  is  in  California  equiv- 
alent to  a  legal  title.  Morrison  v.  Wilson, 
73  D.  593. 

Defendant  may  set  up  an  equitable  title  in 
himself  as  a  defense  in  an  action  to  recover 
possession  of  land,  under  the  New  York  code 
of  1848,  founded  on  a  legal  title  in  the  plain- 
tiff.    Crary  v.  Goodman,  64  D.  506. 

In  Texas,  an  equitable  title  may  be  set  up 
as  a  defense  to  ejectment.  Neill  v.  Keese,  51 
D.  746. 

U.    PROOBDURl. 

16.  Jurisdiction. —Parties  cannot  claim 
equitable  relief  in  ejectment,  under  a  petition 
the  allegations  of  which  are  only  suited  to 
try  the  legal  title.  If  the  parties  are  en- 
titled to  equitable  relief  they  nmst  seek  it  in 
a  separate  proceeding.  Vasque^  v.  JEwing, 
66  D.  694. 

17.  Who  may  sue.* — Ejectment  may 
be  maintained  before  location  or  allotment  of 
their  share  in  lands,  by  trustees  of  a  state  uni- 
versity, authorized  by  statute  to  take  charge 
of,  lease,  rent,  and  improve  lands  previously 
granted  by  charter  for  the  use  and  benefit  of 
such  university.  University  v.  Beynolds,  23 
D.  234. 

A  purchaser  at  sheriff's  sale  is  entitled  to 
recover  in    ejectment    against   the    debtor 

*  When  a  cestui  que  trust  may  niaintaln  ijec^ 
ment,  see  note.  68  l>.  472-17& 
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whose  estate  he  has  bought,  upon  showing  a 
judgment^  execution,  and  sheriff*!  deed. 
Sinclair  r.  Worthy,  84  D.  357. 

Where,  pending  ejectment  against  several 
defendants  holding  distinct  parcels  of  prop- 
erty, plsintiff  sells  to  one  of  such  defend- 
ants, the  latter  may  continue  the  suit  as 
plaintiff  against  the  other  defendants.  But 
it  must  be  the  same  suit,  and  for  the  prop- 
erty claimed  by  the  first  plaintiff,  and  not 
for  that  and  other  property  claimed  by  the 
last  plaintiff,  and  nnitea  by  an  amended  com- 
plaint to  that  originally  sued  for.  Bullion 
Mining  Co.  ▼.  Orauu»  etc  Mining  Cx,  90  D. 
626. 

Ejectment  must  proceed  in  the  name  of 
the  plaintiff  if  he  is  a  non-resident^  even 
after  a  suggestion  that  he  is  insane,  as  the 
court  has  no  power  to  appoint  a  guardian. 
Allen  V.  Ranaon,  100  D.  282. 

A  mortgagee,  without  foreclosure  or  sale, 
may,  after  maturity  of  the  obligation,  main- 
tain ejectment  against  the  mortgagor.     lb. 

Heirs  cannot  maintain  ejectment  or  tres- 
pass quare  elctusum  /regil  until  after  division, 
or  what  is  of  equal  effect.  Hubbard  ▼.  lUcari, 
23  D.  198. 

In  Vermont^  an  heir  may  maintain  eject- 
ment when  such  period  has  elapsed  after  ad- 
ministration was  granted  upon  the  estate  as 
is  sufficient  to  raise  the  presumption  that 
the  time  for  payment  of  debts  has  expired, 
an.l  the  administrator's  lien  has  been  satis- 
fied.    AwtUn  ▼.  Bailey,  86  D.  703. 

One  who,  having  been  in  unlawful  posses- 
sion of  lauds,  has  been  forcibly  dispossessed 
by  the  true  owner,  cannot  maintain  eject- 
ment to  regain  possession.  Moring  v.  Abia, 
52  R.  186. 

18.  Who  may  be  made  lessor.  ~  Ten- 
ants in  common  may  make  a  joint  demise. 
MasHe  v.  Long,  15  D.  547. 

A  prochein  ami  cannot  make  a  demise  in 
ejectment.     lb. 

19.  Who  maybe  made  parties  de- 
fendant. —  Plaintiff  may  sue  in  one  eject- 
ment all  persons  in  possession  of  any  part  of 
the  land  he  daims.  Stuart  v.  ChaUer,  15  D. 
731. 

Several  defendants  may  be  joined,  where 
the  plaintiff's  title  in  relation  to  all  is  the 
same,  although  their  possessions  may  be 
several  and  not  joint.  Jackson  v.  Andrews, 
22  D.  574;  Needhamy.  Branson,  44  D.  45. 

Where  defendant  has  possession  and  a  life 
estate  in  the  property,  his  heirs  cannot  be 
made  parties  defendant  with  him.  Alien  v. 
Hanson,  100  D.  282. 

20.  or  admitted   to   defend.  — 

Ejectment  must  be  brought  s^ainst  the  actual 
occupant  of  the  premises,  if  there  be  one, 
and  if  the  occupant  1>e  a  tenant  of  another, 
the  landlord  may  appear  and  defend  in  his 
name,  or  be  substituted  in  bis  place.  Dul- 
ton  v.    Warsrkaner,  82  D.  765. 

Appearance  or  substitution  of    landlord  I 
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should  be  entered  of  record,  and  only  al- 
lowed upon  notice  to  the  parties.  After  it 
is  once  properly  made,  the  tenant  cannot,  te 
the  prejudice  of  the  landlord,  interfere  with 
any  of  the  subsequent  proceedings,     lb. 

Right  of  landlord  to  conduct  proeeedin^*. 
after  having  been  once  allowed  to  appear  in 
the  tenant's  name,  extends  to  the  final  ilis- 
position  of  the  case,  and  is  not  limited  to  the 
proceedings  in  the  lower  court,     lb. 

Where  landlord  appears,  at  request  of  ten- 
ant, without  any  order  of  record,  and  ooa- 
ducts  the  defense  to  judgment  in  the  lower 
court,  it  will  be  too  late  to  object  in  the  ap- 
pellate court  for  the  want  of  snch  order,     fb. 

The  landlord  cannot  join  as  co-defendant 
with  his  tenant  sued  upon  a  sheriff's  deed, 
for  the  reason  that  his  interests  cannot  bs 
affected  in  the  snit^  as  plaintiff  recovering 
on  such  deed  comes  into  the  exact  estate  c4 
defendant,  and  will,  therefore,  if  defendant 
be  a  tenant,  be,  after  his  recovery,  also  ten- 
ant with  the  same  rights  and  duabilitiesb 
Avent  V.  Read,  27  D.  663. 

Landlord  who  is  permitted  to  defend  in 
the  place  of  his  tenant  can  only  make  snch 
defense  as  his  tenant  could  makeu  Smdair 
V.  Worthy,  84  D.  357. 

At  common  law,  landlords  were  entitled 
to  be  made  defendants,  either  alone  or  jointly 
with  the  tenant  in  possession.  Mhske  ▼.  Mc- 
Namee,  96  D.  577. 

Under  statute  Geo.  IL,  o.  19,  sec.  IS,  pe^ 
ties  can  only  be  admitted  to  defend  in  eject- 
ment as  landlords  of  the  tenant  in  poaseivaioa; 
and  where  they  do  not  seek  to  come  in  in  thu 
character,  they  must  be  excluded  altogether. 
The  fact  that  they  are  coparceners  with  the 
tenant,  and  entitled  to  undivided  shares  in 
the  premises,  gives  them  no  interest  in  the 
result  of  the  suit  against  him,  which  will  en- 
title them  to  be  admitted  as  defendants^    /A 

Word  ' '  landlord  "  employed  in  that  statate, 
as  entitling  party  to  appear  and  resist 
covery  in  ejectment^  does  not  include 
ceners.     76. 

Coparceners,  if  not  interested  in  resmlt, 
have  no  right  to  be  made  partiea  defendant 
To  be  admitted  as  such  they  must  show  an 
interest.     lb. 

Judgment  must  be  reversed  and  caaee  re- 
manded for  new  trial  where  alleged  oopar> 
ceners,  having  no  interest  in  defending  the 
action,  were  admitted  to  defend  as  such,  anj 
the  case  was  tried  on  the  special  and  pei  a- 
liar  plea  filed  by  them,  —  to  the  effect  th^s 
they  were  coparceners  with  the  tenant  ia 
possession,  and  were  not  guilty  to  the  extent 
of  their  respective  interests.     lb. 

In  ejectment  to  avoid  a  partition,  a  de- 
fendant who  is  at  the  same  time  heir  ol  one 
of  the  original  tenants  in  common,  and  widov 
of  the  son  of  another  co-tenant,  under  whoa 
the  son  entered,  is  not  precluded  froa  d^ 
fending  because  of  her  character  of 
Featfter  v.  Stroltoecber^  24  D.  342. 


EJECTMENT,  IL 
F«r  Index  t9  Ifoto*  in  AjmrnrUtm  0«etoloiis  and 

A  tenant  of  iheriff  *8  vendee,  taking  pos- 1 
seesion  of  premises  between  date  of  sale  and* 
acknowledgment  of  deed,  cannot  be  treated  as 
an  intruder,  where  the  tme  owner  comes  in 
and  defends  his  possession.     Smith  v.  C^im, 
67  D.  400. 

31.  Demand,  or  notioe  to  quit.  —  In 
all  actions  of  ejectment^  whether  to  regain 
))ossession  after  the  term  of  a  lease  has  ex- 
pired, or  where  possession  is  given  nnder  an 
executory  contract  for  the  purchase,  and  in 
all  other  cases  where  the  entr^  is  peaceable, 
tlie  action  cannot  be  maintained  until  the 
tenant  in  possession  is  placed,  either  by  his 
own  wrongful  act  or  by  notice  to  quit  and 
refusal,  in  the  attitude  of  a  trespasser. 
Fears  v.  MerriU,  50  D.  226. 

A  person  in  possession  of  lands  under  a 
contract  to  purchase,  and  who  has  made  de- 
fault in  payment,  cannot  be  dispossessed  by 
ejectment  without  a  previous  demand  or 
notice  by  the  vendor.  Twytnan  v.  hatoley, 
18  R.  661. 

Where  one  of  the  defendants  in  ejectment 
entered  under  an  agreement  to  purchase,  and 
while  in  possession  leased  a  part  of  the  prem- 
ises to  the  other  defendant,  the  vendor  can- 
not oust  either  of  them,  without  a  i>revious 
demand  of  the  possession;  and  service  of  a 
declaration  in  ejectment  is  not  equivalent  to 
sqch  a  demand.  Den  ▼.  Westbrook,  29  D. 
962. 

A  purchaser  under  a  verbal  oontract  being 
in  possession  by  his  agent,  the  vendor  or  his 
grantee  cannot  maintain  ejectment  without 
proof  of  a  demand  and  refusal  by  the  pur- 
chaser or  agent  or  of  a  holding  adversely  be- 
fore suit  brought  or  demise  laid.  Peters  v. 
A  llison,  36  D.  574. 

Adverse  holding  or  demand  and  refusal  are 
not  to  1)0  implied  from  a  defense  to  an  eject- 
ment bronght  by  the  vendor  against  a  tenant 
of  the  purchaser  in  possession  under  a  verbal 
contract  of  purchase.     lb. 

After  non-payment  of  mortgage  money 
ejectment  may  be  brought  without  notice  to 
quit  or  demand  of  possession  first  being 
uiade.     Fuller  v.  WcuUujorth,  38  D.  692. 

If  defendant  in  ejectment  sets  up  a  defense 

hostile  to  the  title  under  which  he  entered, 

he  cannot  afterward  claim  to  be  a  tenant  at 

will  and  entitled  to  notice  to  quit  before  suit. 

milianu  v.  Ccw/i,  73  D.  739. 

22.  Payment  or  tender  before  suit.— * 
When  the  legal  title  is  in  one,  and  there  is 
an  equity  in  another,  a  tenant  in  possession, 
which  may  be  satisfied  by  a  payment  or  ten- 
<ier  of  money,  it  is  not  necessary  that  the 
payment  or  tender  should  be  made  before 
tde  commeucement  of  an  ejectment,  but  it 
may  be  done  at  the  trial,  and  judgment  may 
be  entered  for  the  plaintiff  on  such  conditions 
a.s  the  court  and  jury  may  think  equitable. 
Mootljf  V.   Vandyke,  5  D.  385. 

Plaintiff  may  maintain  ejectment  without 
leuderiug  to  defendant  the  amount  paid  bv 
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him,  while  in  possession,  to  the  common- 
wealth, to  obtain  a  patent  for  the  land,  what- 
ever remedy  the  defendant  may  have  for  the 
recovery  of  the  amount  in  some  other  form 
of  actiou.     Caldwell  v.  Walters,  65  D.  592. 

The  possession  of  land  descended  to  the 
heirs  of  the  possessor  as  tenants  in  common. 
One  of  them,  who  was  also  executor,  bought 
the  outstanding  title,  and  held  the  laud 
against  his  co-tenants.  Held,  in  ejectment 
against  him,  that  as  thv  defendant  claimed 
in  opposition  to  the  trust,  it  was  not  neces- 
sary that  a  tender  of  the  purchase- money 
shouhl  precede  the  institution  of  the  suit. 
KtUerv.  AuUe,  9S  D.  297. 

23.  The  declaration  or  complaint, 
generally.  —  In  the  dedaratioa  the  demise 
was  said  to  have  been  made  in  October  of  a 
certain  year,  and  the  ouster  to  have  taken 
place  afterwards,  to  wit^  in  April  of  the  same 
year.  Tlie  declaration  was  Iteld  good  and 
the  scilicet  repugnant  and  void.  Armstrong 
V.  Jackson,  12  D.  225. 

An  ejectment  bill  is  one  brought  simply 
for  the  recovery  of  real  property,  together 
with  an  account  of  the  rents  and  profits. 
OraM  V.  Conklin,  22  D.  519.       '^ 

In  an  actiou  to  recover  real  estate  nnder 
the  Caiifornialaw,  no  particular  form  of  com- 
plaint is  necessary;  it  is  only  required  that 
it  should  be  adapted  to  the  estate  sought  to 
be  recovered,  and  the  facts  desired  to  bo  put 
in  issue.  But  the  judgment  is  conclusive 
upon  the  facts  put  in  issue  and  determined. 
Ctmerton  v.  ScJimidt,  85  D.  187. 

Under  the  Illiuois  statute  concerning 
ejectment,  which  provides  that  "the declara- 
tion may  contain  several  counts,  and  several 
parties  may  be  named  as  i)laintiffs  jointly  in 
one  count,  and  separately  in  others, "  parties 
may  sue  jointly,  and  proceed  jointly  in  one 
count,  for  the  land,  and  each  separately  in 
other  counts,  and  either  for  the  whole,  a 
part,  or  for  a  separate  and  undivided  interest, 
but  parties  cannot  bring  separate  actions,  and 
be  required  to  consolidate  them  without 
their  consent.     Hardin  v.  Kirk,  95  D.  579. 

24.  Deecrlbing  the  premises.  —  De- 
scription of  the  land  in  the  declaration, accord- 
ing to  the  number  of  the  section,  township, 
and  range  upon  the  public  surveys,  is  snfli- 
cieut  to  support  a  judgment.  Pickett  ▼.  Z>oe, 
43  D.  523. 

Where  plaintiff  declares  for  a  tract  of  land 
called  "Nonesuch,**  professing  to  locate  it 
according  to  its  patent,  and  there  is  no  loca- 
tion of  any  tract,  made  up  of  other  parcels, 
which  hsM.  by  reputation  acquired  the  name 
of  "Nonesuch,*  he  cannot  be  allowed  to 
prove  that  **  Nonesuch  **  was  known  under 
such  reputed  name  as  comprising  such  other 
parcels,  nor  to  prove  the  extent  and  lines  of 
"  Nonesuch  **  as  located  by  the  defendant; 
for  if  there  had  been  no  location  of  "  None- 
such *'  as  a  tract  including  such  other  parcels, 
there  couhl  not  have  been  any  oounfcer-looa- 
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iion  by  the  defendant.    Budd  ▼.  Brooke^  43 
D.  321. 

Plaintiff  cannot  recover  nor  be  pat  in  pos- 
session of  premises  not  described  in  the 
complaint,  judgment,  or  execution.  Bullion 
Mining  Co.  v.  CrcBSus  etc  Mining  Co.,  90  D. 
526. 

85.  AvermentB  a»  to  plaintiff's  title. 
— The  recovery  in  ejectment  must  be  accord* 
ing  to  claim  made  in  the  declaration.  The 
plaintiff  cannot  recover  a  different  estate  from 
tnat  claimed,  nor  can  he  recover  an  undi- 
vided interest  when  he  counts  for  the  whole. 
Clark  Y.  Thompwn,  95  D.  457;  Baliance  v. 
Rankin,  54  D.  412;  Hardin  v.  Kiik,  95  D.  579. 

Plaintiff  claiming  an  undivided  share  can- 
not recover  a  different  share.  Baliance  v. 
Rankin,  54  D.  412. 

Plaintiff  declaring  for  the  whole  may  re- 
cover a  distinct  j^irt^  nnder  the  BUnois 
statute.     Fb. 

Plaintiff  declaring  for  an  undivided  share 
may  recover  same  share  in  any  part  of  the 
premises.     76. 

The  allegation  that  plaintiff  was  in  posses- 
sion at  the  time  of  the  ouster  complained  of 
is  a  suSicieift  allegation  of  title  to  sustain  the 
declaration.    Htdddnaon  v.  Perley,  60  D.  678. 

26.  Laying  the  demise.  —  The  demise 
in  ejectment  is  a  mere  creature  of  the  im- 
agination, which  the  court  compels  the  de- 
fendant to  confess  as  alleged,  or  it  will  not 
allow  him  to  appear  in  the  action  or  to  de- 
fend his  title,    bm  v.  SnawkUl,  22  D.  496. 

The  lease  or  demise  must  be  consistent 
with  the  title  of  the  alleged  lessor  and  one 
which  he  might  legally  make.     lb. 

The  time  of  the  demise  must  always  be 
laid  at  or  subsequent  to  the  period  when  the 
plaintiff's  right  accrued.  Van  Alen  ▼.  Bog- 
era,  1  D.  113. 

A  demise  laid  before  the  lessor's  title  ao- 
crued  will  be  fatal  to  the  declaration,  but 
where  the  action  was  commenced  long  after 
the  title  accrued,  the  declaration  may  be 
amended,  as  the  error  is  one  of  form  only. 
TuUk  V.  Jackson,  21  D.  306. 

Ejectment  will  not  be  maintained  by  a  de- 
mise, laid  as  apon  a  day,  upon  which  the  de- 
fendant was  in  lawful  possession  of  the  land. 
Doe  V.  Baker,  25  D.  706. 

Confessing  the  lease,  entry,  etc.,  waives 
the  objection  that  the  date  of  the  demise  is 
subsequent  to  the  time  of  the  service  of  the 
declaration  upon  the  defendant  by  the  sheriff. 
Fuller  V.  Wadtworth,  38  D.  692. 

Party  within  the  exception  of  the  statute 
of  limitations  cannot  recover  his  estate  on  a 
joint  demise  with  those  whoee  rights  are 
barred;  his  recovery  must  be  on  a  separate 
demise.     Moore  v.  Armairong,  36  D.  63. 

Where  several  demises  are  laid,  one  from 
the  grantor  and  another  from  the  grantee, 
plaintiff  may  recover,  though  he  could  not 
on  the  detnise  of  the  grantee  only.  PiUe  v. 
BiUlard,  46  D.  405. 


Where  a  Joint  demise  by  three  is  alleged, 
and  names  of  two  are  struck  out  oo  the  de- 
fendant's motion,  he  cannot  complain  becanas 
the  name  of  the  third  was  permitted  to  rfr 
main,  purporting  a  sole  demise.  Seabmrjf  v 
Stewart,  58  D.  254. 

Where  recovery  is  had  upon  foordiffereit 
demises,  and  one  of  the  lessors  was  dead  it 
the  time,  the  law  will  presume  that  the  re 
covery  was  had  upon  the  demises  of  the  n- 
maining  three.  Gardner  v.  Ktrweif,  99  IX 
484. 

Plaintiff  must  show  that  be  has  a  boas 
fide  subsisting  claim  before  he  caa  nee  the 
name  of  a  third  person  as  lessor,  and  that 
there  is  a  connection  between  hie  title  and 
the  party  upon  whose  demise  he  seeks  to 
recover,  or  that  he  has  the  authority  of  the 
person  in  whom  the  paramount  title  is  vested 
to  institute  the  suit  in  his  name.  Keettr  v. 
Smith,  79  D.  303. 

87.  Amending  the  dedanttioin. — 
Amendments  of  declarations  in  ejectment 
are  freely  allowed.  Den  ▼.  SnowokiU^  32  D. 
496. 

Amendments  of  the  demise  by  an  enlarge- 
ment or  extension  of  the  term  is  of  every- 
day occurrenoe,  and  may  be  allowed  in  every 
stage  of  the  cause,  whether  before  or  after 
trisd  or  verdict^  and  even  pending  writ  of 
error.  .  lb. 

If  the  declaration  and  notice  was  served 
on  the  tenant  in  possession  on  a  day  prior  to 
the  demise  stated  in  the  dedaration,  the 
plaintiff  need  not  on  that  account  be  non- 
suited, but  may  be  permitted  to  amead  by 
stating  a  demise  of  a  prior  date,  bnt  sabee- 
quent  to  the  accrual  of  his  titla      IK 

The  addition  of  a  new  demise  is  generally 
a  matter  of  course,  where  the  proposed  lessor 
has  a  subsisting  title;  but  where  the  statats 
of  limitations  has  attached,  snch  an  amend- 
ment will  not  be  allowed,  a/odboa  v.  Jfacr- 
ray,  13  D.  517. 

Such  an  amendment  will  not  he  allowed 
in  ejectment  for  a  military  lot,  where  the 
defendants  are  bona  fide  posseflora,  and  the 
effect  of  the  amendment  would  be  to  iatro- 
duce  a  new  cause  of  action,  and  to  defeat  the 
operation  of  the  statutes  passed  for  the  pn>> 
tection  of  the  settlers.    lb. 

The  declaration  is  amendable  after  vertlict 
for  the  plaintiff,  to  conform  to  the  nature*  <4 
his  title,  where  he  claims  title  to  the  wfaoU 
of  the  premises,  but  his  title  as  to  an  nn«U- 
vided  part  is  subject  to  be  defeated  by  a 
future  claim  of  a  feme  cooerL  Bgerm  v. 
Wheeler,  37  D.  243. 

28.  The  plea  or  answer,  generally. 
—  Defendant  need  not  set  up  title  in  him- 
self, or  in  any  one  eke;  it  is  uvolved  in  kn 
denial  of  plaintiff  *s  right.  Bnt  if  he  wishes 
to  avail  himself  of  facts  not  amonnting  ts 
such  denial,  he  must  plead  them.  Aeboa  v. 
Brodhack,  100  D.  328. 
I     Facts  sufficient  to  compel  oonTeyaaee  et 
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patentee's  title  held  in  trust  for  another,  and 
relied  upon  as  a  defense  in  ejectment,  must 
be  set  up  in  answer  with  the  same  particular- 
ity required  of  a  bill  in  chancery.  Carman 
▼.  Jo/imoti^  61  D.  593. 

A  mere  statement  in  the  answer  that  de- 
fendant's entry  was  prior  to  that  upon  which 
plaintiff 's  patent  issued  shows  no  gronod  for 
equitable  relief.      Jb. 

29.  The  general  issue  only  can  be 
pleaded  in  ejectment,  under  Illinois  Revised 
Statutes,  p.  2(M>,  sec.  17;  bnt  the  same  matter 
may  be  given  in  evidence  thereunder  as  in 
the  comnion-law  action  of  ejectment,  except 
proofs  of  some  fictitious  matters  which  are 
abolished.  Warren  ▼.  JaeluonvUie,  58  D. 
610. 

The  general  issue  puts  plaintiff  on  proof  of 
a  valid  legal  title  as  well  as  a  right  of  entry 
at  the  time  of  the  demise,  otherwise  the  de- 
fendant's possession  is  sufficient  prima /ode 
evidence  of  title  in  him.  Pratt  v.  PldUtps, 
60  D.  162. 

Whe;e  the  answer  contains  a  simple  denial 
of  the  allegations  in  .the  complaint,  defend- 
ant? cannot  introduce  in  evidence  the  copy 
of  the  record  of  a  former  recovery.  Fiercff 
▼.  Sabin,  70  D.  692. 

Defendant  admits  the  identity  of  premises 
in  controversy,  if  he  does  not  take  defense 
on  warrant,  and  cannot  deny  the  location  of 
plaintiff  *8  pretensions  asset  out  in  his  narr, 
under  the  general  issne.  Tcngut  ▼•  NutweU, 
79  1).  649. 

80.  Disclaimer  of  all  right  to  land 
except  privilege  of  taking  out  chrome  may 
he  filed  by  the  defendant  in  ejectment  dur- 
ing the  trial.     IlarrU  v.  Ti/son,  64  D.  661. 

31.  Abatement.  —  If  the  lessor  is  dead 
-when  the  action  is  brought,  the  plaintiff  can- 
not recover  anything  on  his  demise;  if  the 
lessor  die  after  action  brought,  but  before 
trial,  the  plaintiff  can  recover  costs  only. 
Watson  V.  Tindal,  71  D.  142. 

Testimony  of  plaintiff  that  he  believes  his 
lessor  is  dead,  from  information  obtained 
through  his  attorney  upon  inquiry  instituted 
by  the  latter,  is  evidence  of  the  death  to  go  to 
the  jury.     lb. 

Upon  death  of  one  joint  tenant  recovery 
may  be  had  in  favor  of  the  survivor  for  a 
moiety  of  the  land  and  his  portion  of  the 
mesne  profits,  under  the  provisions  of  the 
Georgia  statute  of  1828.  iryan  v.  Averettf 
68  D.  464. 

Where  the  trial  is  had  after  the  death  of 
one  of  the  joint  lessors  of  plaintiff,  and  be- 
fore it  is  known  to  counsel,  a  suggestion  of 
the  death  may  be  made  nunc  pro  tunc  on 
bringing  the  fact  to  the  knowledge  of  the 
court;  thereupon  the  prevailing  party  is  en- 
titled to  an  amendatory  order  vacating  the 
judgment,  as  to  the  deceased  party,  to  per- 
fect the  record,     [h, 

33.  Evidence  for  plaintiff,  generally. 
^Whsre  tenauti  in    posseasion,   together 


with  their  warrantor,  are  made  defendants, 
there  can  be  no  recovery  against  such  ten- 
ants, except  upon  such  evidence  as  would 
justify  a  recovery  a<;ainst  the  warrantor. 
Woodard  v.  8pW^,  26  D.  139. 

Depositions  taken  without  notice  to  such 
warrantor  cannot  be  used  as  evidence  against 
the  tenants.     lb. 

Plaintiff  can  not  give  evidence  of  other  tres- 
passes  committed  by  the  landlord  himself, 
who  makes  himself  a  defendant  to  protect 
the  possession  of  his  tenant.  Carton  v.  Bur- 
neU,  30  D.  143. 

Plaintiff  is  entitled  to  recover  upon  full 
proof  of  title  and  an  adverse  possession  by 
the  defendant  at  the  time  of  the  commence- 
ment of  the  suit.  Netoman  v.  Foster,  34  D. 
98. 

A  bond  for  title  as  evidence  of  a  canceled 
contract  of  purchase  is  competent  to  show 
that  a  purchase  of  the  laud  by  the  tenant's 
hnsband  from  one  of  plaintiff's  lessors  had 
been  canceled,  where  plaintiff  offered  to  show 
that  a  bond  was  once  made  by  such  lessor 
to  the  tenant's  husband,  conditioned  that  he 
should  make  titles  to  the  land  in  dispute  to 
the  husband,  on  b^ing  paid  certain  sums, 
and  to  farther  show  that  this  bond  was  in 
said  lessor's  possession.  Hanby  v.  Tucker, 
08  D.  614. 

A  deed  to  defendant  executed  under  a  de- 
cree of  chancery  may  be  introduced  by  plain- 
tiff without  the  production  of  the  record  in 
chancery,  for  the  purpose  of  showing  that 
defendant  claims  under  plaintiff  '■  grantor; 
though  when  a  party  claims  title  in  himself 
ander  such  a  deed,  it  is  generally  necessary 
to  produce  the  authority  under  which  it  was 
executed.     Nixon  v.  Porter,  69  D.  408. 

The  value  of  rente  and  profits  may  be 
proved,  but  the  value  of  the  premises  cannot. 
Allen  V.  Hanson,  100  D.  282. 

88.  Identifying  the  premises.  —  A 
conveyance  to  plaintiff,  who  relies  on  prior 
possession  as  evidence  of  title,  is  admissible 
m  evidence,  in  connection  with  proof  of  en- 
try and  occupation  under  it,  for  the  purpose 
of  showing  the  extent  and  boundaries  of  the 
premises  of  which  he  claimed  possession,  al- 
thoagh  no  title  is  shown  in  the  grantor  at 
the  time  of  the  execution  of  such  conveyance. 
Keane  v.  Cannovan,  82  D.  738. 

Parol  evidence  of  an  agreement  between 
the  proprietors  of  adjoining  tracts  of  land, 
that  their  boundary  line  should  thereafter  be 
different  from  what  it  had  formerly  been  con- 
sidered, is  inadmissible  in  ejectment  between 
the  owners.     Smith  v.  DwUey,  13  D.  222. 

34.  Evidence  of  plaintiff's  title.  — 
The  plaintiff,  in  support  of  his  title,  must 
show  a  grant  of  the  land  for  which  the  eject- 
ment is  Drought,  and  a  regular  title  from  the 
grantee  or  seisin  of  the  land,  and  a  dying 
seised  of  the  person  under  whom  the  lessor 
derives  his  title,  and  a  regular  title  from  the 
person  dying  seised,  or  twenty  years'  uuiii- 
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teiTupted  and  exclusive  possession  of  the 
land.     Plummer  ▼.  Lane,  1  D.  395. 

Where  several  persons  having  undivided 
interests  in  a  tract  of  land  made  a  partition 
thereof,  and  conveyed  the  whole  to  one  in 
trust  to  reconvey  to  each  grantor  his  portion 
in  severalty,  and  the  land  was  held  accord- 
ing to  this  partition  for  fortv  years,  it  will 
he  presumed,  in  ejectment  brought  by  one 
claiming  by  virtue  of  the  putition,  that  the 
conveyance  by  the  trustee  in  porsoanoe  of 
the  trust  had  been  made,  /odbon  t.  Mocrt^ 
7  D.  398. 

Where  the  plaintiff  claims  under  d  <mises 
from  two  different  lessors  for  moieties  of  the 
premises,  if  the  title  nnder  one  of  the  leesors 
ts  not  made  ont,  yet  the  plaintiff  r:ay  re- 
cover according  to  the  title  prove*)  in  the 
other  lessor.     A  Ikn  ▼.  Trimble,  7  D  726. 

In  ejectment  by  a  landlord  againrt  hit  ten- 
ant, who  holds  over  after  the  ter^i  has  ex- 
pired, the  former  may  rely  on  thr  iease,  and 
need  show  no  other  title.  MatHw  ▼.  Heimf 
15  D.  64. 

A  judgment  in  forcible  entry  luid  detainer 
is  not  evidence  of  title  in  ejertiiieut.    lb. 

Plaintiff  may  prove  a  iK^mmon  source  of 
title  between  himself  aiid  the  last  of  several 
defendants,  intro<luced  in  the  case,  by  calls 
in  warranty.  Bedford  ▼•  (/rqu/iori,  228  D. 
137. 

Plaintiff  relying  on  an  execution  sale 
must  produce  a  judgment  which  will  sustain 
the  execution.  Blanchard  ▼•  Blanchardt  38 
D.  710. 

A  patent  from  the  United  States  is  not  an 
indispensable  muniment  of  title  in  ejectment 
between  individuals.  In  such  cases  the  re- 
ceipt of  the  receiver  of  a  land-office  is,  nnder 
the  statute,  sufficient  evidence  of  legal  title, 
but  is  not  against  the  United  States.  Bradbem 
V.  Pretloti,  44  D.  412. 

Legal  title  exists  only  from  the  date  of  its 
acquisition,  and  cannot  be  given  in  evidenoe 
to  sustain  an  action  of  ejectment  brought  be- 
fore it  was  acquired.  Laurimd  v.  CcrqueUe, 
57  D.  200. 

Proof  of  title  is  generally  nnnecessary 
where  privity  of  estate  has  existed  between 
the  parties  to  an  action  to  recover  realty. 
Bmerkk  v.  Tavener,  58  D.  217. 

Plaintiff  may  prove  that  while  he  and  an- 
other were  in  possession  each  claimed  the 
premises,  such  claim  being  part  of  the  res 
^eslee,  and  admissible  to  show  that  the  party 
m  possession  assumed  to  hold  in  his  own 
right,  and  not  in  subordination  to  another. 
Fieiry  v.  Sabin,  70  D.  692. 

The  court  cannot  require  plaintiff  to  elect 
xo  try  his  cause  and  rest  upon  one  title  when 
he  has  two  titles  to  the  premises  in  contro- 
versy. He  has  a  right  to  put  both  in  evi- 
dence. 8L  L<mk  PvbUc  SchooU  ▼.  RieUtf,  75 
D.131. 

Plaintiff  is  entitled  to  recover  if  he  shows  a 
paramount  title  to  any  part  of  the  premises 


described  in  his  petition.  Beim  t.  Niua.  S9 
D.  594.     Contra,  Hardin  v.  Kirk,  95  U  579L 

Where  defendant  in  ejectment  pleads  ^r^ 
years'  adverse  possession,  and  thm  parties 
stipulate  that  the  plaintiff  never  was  m  pos- 
session, but  the  stipulation  admits  titio  to 
have  been  in  the  plaintiff^  the  atipnlatifla 
will  be  construed  as  having  referenoe  to 
tnal  possession.  San  Frandseo  t.  #WeI^ 
D.278. 

85.  or  possession.  —  Plaintiff  is 

not  compelled  to  prove  a  fee-simple  title,  al- 
though he  may  have  alleged  it  in  his  declara- 
tion. He  may  r^  on  prior  posscasiop,  if  he 
choose  to  do  sa    Winans  v.  Chriat^,  60  D.  597. 

When  the  plaintiff  in  ejectment  daima  te 
recover  on  the  ground  <m  prior  pommmnian^ 
that  possession  must  be  clearly  and  uneqnivo* 
cally  proved.  The  payment  of  tazoa  and  the 
execution  of  partition  deeds  are  not  evidence 
of  an  actuaf  possession,  though  tbej  may 
show  a  claim  of  Utls.  Jadkmm  t.  Myern^  3 
D.504. 

Prior  possession  is  sufficient  evidence  ef  s 
fee  unless  rebutted,  although  it  is  the  lo' 
evidenoe;  and  where  there  is  no  other 
dence  of  title,  prior  possession  short  el 
twenty  years  will  prevail  over  a  snbseqoent 
possession  for  the  same  time,  and  will  snffiee 
without  other  proof  to  put  tiie  tenant  on  lus 
defense.    Heirtert  v.  Herbert,  12  D.  192. 

Evidenoe  of  enjoyment,  subsequent  to  tes- 
tator's death,  of  a  privilege  granted  \tj  the 
will,  is  admiKsible  m  ejectment,  to  eonneet 
possession,  and  show  that  the  privilege  has 
not  been  waived  or  abandoned.  Maedt  t. 
Naacm,  52  D.  41. 

Where  any  object,  as  ^  fenos^  is  loeated 
on  the  plats,  and  known  to  the  witnees^  he 
may  give  evidence  of  any  evtting  on,  «r 
user  or  cultivation  of,  the  land  in  any  par^ 
ticular  direction  from  the  fence 
ject  located;  so  a  witness  sworn  at  the 
may  give  evidenoe  of  the  general 
of  the  land,  eta,  without  any  particnlar  k^ 
cation  of  the  places.  ArmMtrcmg  t. 
59  D.  115. 

To  maintain  ejectment  nnder  prior 
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sion,  plaintiff  need  not  show  sa( 

in  himselL    Bhrd  v.  Lis6ros,  70  D.~617. 

Where  in  an  action  nnder  the  ststnts  sa- 
thorizing  •  any  person  in  poeaession  of  real 
property,  by  himself  or  tenant,  to  commeoes 
action  against  any  one  claiming  ad 
terest  or  estate  therein  for  the 
of  determining  such  interest, 
directly  put  in  issue,  it  is  not  error  for  the 
court  to  refuse  to  dismiss  the  action,  if  tiie 
plaintiff  has  introduced  enough  evidenoe 
touching  his  possession  to  justify  the  eoart 
in  leaving  this  question  to  the  jury.  Mtigkm 
V.  Strong,  80  D.  441. 

36.  ETidence  for  defendant,  gener- 
ally. — ^  A  decree  in  favor  of  the  occupant, 
subsequent  to  taking  possession,  is  evideBoe 
of  the  extent  of  bis  claim  ss  eoatinBed  dewa 
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fco  the  time  of  triaL     Taylor  v.  Buckner,  12 
D.  354. 

Preponderance  of  evidence  on  defendant's 
part  10  not  necessary  to  overcome  a  prima 
/aeie  case  in  favor  of  the  plaintiff's  right  to 
recover  in  ejectment;  equiponderance  of  evi- 
dence is  sufficient.      WaU  v.  Hiil,  36  D.  578. 

Rejection  of  evidence  proving  or  tending 
to  prove  necessary  facts  in  a  case,  which  is 
offered  in  its  proper  order,  though  there  is 
no  offer  of  proof  of  other  facts  necessary  to 
make  oat  the  ease,  is  erroneous,  the  presump- 
tion being  that  the  other  proof  required  will 
follow;  as  where  a  defendant  in  ejectment 
offers  in  evidence,  in  their  order,  a  jndgment, 
execution,  levy,  sale,  and  sheriff's  deed, 
overreaching  the  plaintiff's  title,  all  of  which 
ire  rejected,  and  there  is  no  offer  of  evidence 
connecting  the  defendant  with  the  purchaser 
under  the  sheriff's  deed.  Eogert  v.  Breni, 
60  D.  422. 

Evidence  that  plaintiff  had  pointed  out 
land  which  he  now  claims,  to  a  sheriff,  to  be 
leried  upon  as  the  property  of  another,  that 
he  was  present  at  the  sale  thereof  under  such 
levy  and  made  no  objection,  and  that  he 
afterwards  attested  a  deeil  from  one  of  the 
purchasers  at  such  sale  to  the  other,  should 
be  admitted  as  tending  to  estop  him  frotn 
asserting  title  to  the  property,  Bvn'hhaUer 
T.  Edtoards^  60  D.  744. 

In  ejectment  by  mortgagee  for  land  mort- 
gaged, evidence  that  a  bill  filed  by  him 
against  the  same  defendant  to  foreclose  the 
same  mortgage  was  dismi^ised  after  a  hear- 
ing on  the  merits,  ought  to  be  admitted. 
The  decree  dismissing  such  bill  would  bar 
the  plaintiff  from  setting  up  any  title  under 
the  mortgage,  and  be  in  effect  a  discharge  of 
it;  and  even  if  this  decree  was  erroneous, 
still  it  stands  as  an  adjudication  of  his  right 
until  reversed  on  error  or  otherwise  duly  set 
aside.     Hodge  v.  Mitdtell,  61  D.  524. 

87.  Evidence  of  defendant's  title.  — 
A  sheriff's  deed  is  competent  evidence  for 
defendant,  although  acknowledged  after  suit 
tras  brought,  if  the  sale  was  prior  to  the  com- 
mencement of  the  action.  Smiih  v.  Qrim^  67 
D.  400. 

Where  the  attorneys  make  a  stipulation 
limiting  the  issues  to  the  title  then  neld  by 
the  respective  parties,  a  sheriff's  deed  to  one 
of  the  parties,  executed  after  the  stipulation 
was  made,  is  not  admissible  in  evidence, 
though  the  deed  is  giVen  upon  a  sheriff's 
sale  made  before  the  signing  of  the  stipula- 
tion.    Bagley  v.  IFarrf,  99  D.  258. 

Title  acquired  by  a  defendant  through  a 
sheriff's  deed,  executed  after  commencement 
of  the  action,  can  only  be  made  available  by 
■npplemental  answer.     Ih, 

Allegations  in  a  complaint  in  a  former 
action,  brought  by  the  plaintiff  against  his 
agent  to  recover  damages  for  permitting 
premises  to  be  sold  for  taxes,  that  by  reason 
of  the  neglect  of  the  agent  the  premises  were 
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sold  and  redemption  was  not  made,  that  the 
sale  thereby  became  absolute,  and  that  in 
consequence  he  sustained  damages,  are 
not  admissible  in  evidence,  in  an  action  of 
ejectment,  as  an  admission  of  title  in  the 
purchaser  at  the  tax  sale;  nor,  even  if  they 
amounted  to  an  admission,  would  they  oper- 
ate to  transfer  such  title.  ,  Keant  v.  Canno^ 
van,  82  D;  738. 

How  far  and  to  what  extent  an  occupant 
will  be  protected  in  his  possessory  title  to 
land,  discussed.   ConyerM  ▼.  A>mm,  48  D.  22(>. 

88.  Showing  possession  in  defend* 
ant.  — >  To  sustain  a  decluration  in  eject- 
ment to  which  the  general  issue  is  pleaded* 
it  must  appear  that  the  defendant  dispos* 
sessed  the  plaintiff,  or  was  in  the  actual  pos* 
session  of  the  land.  Cooper  v.  SmiUi,  11  D. 
658. 

If  the  landlord  appears  and  defends,  with* 
out  the  tenant,  it  is  sufficient  to  prove  that 
either  was  in  possession.  Dtn  v.  SnowhiU, 
22  D.  496. 

Evidence  of  defendant's  possession  at  com* 
mencement  of  the  suit  is  necessary,  i^ei^- 
man  v.  FoHer,  34  D.  98. 

Possession  relied  on  by  defendant  must  be 
located  on  the  plats  in  the  cause  in  Mary- 
land, where  the  defense  is  taken  on  warrant, 
or  it  cannot  be  taken  advantage  of  to  defeat 
the  plaintiff's  title.   Catey  v.  InlotJi,  39  D.  658. 

A  strong  presumption  in  favor  of  defend- 
ant's possession  is  xurnished  by  evidence  of 
leases  introduced  by  him,  to  prove  his  right 
of  possession,  from  persons  claiming  under 
the  plaintiff's  grantor,  and  this  presumption 
is  sufficient  proof  of  possession  to  nphold  a 
judgment  against  him.  PickeU  ▼•  i)oe,  43 
D.  623. 

It  is  sufficient,  to  sustain  ejectment  against 
a  person,  that  he  is  an  actual  occupant  of  the 
premises.     Tiiomcu  v.  Orreli,  44  D.  58. 

If  defendant  does  not  defend,  and  it  is 
shown  to  the  court  that  there  are  others  in 
possession  holding  different  parcels  in  sever- 
alty, judgment  will  be  given  for  that  pari 
only  which  was  in  the  possession  of  the  per- 
son on  whom  the  declaration  was  served.  Ih» 

Plaintiff  is  entitled  to  a  verdict  if  he  can 
show  a  wrongful  possession  by  the  defendant 
of  any  part,  no  matter  how  small,  of  what 
he  claims  in  his  declaration.  Oilliam  ▼.  Bird^ 
49  D.  379. 

The  return  of  the  officer  who  served  the 
process  is  sufficient  proof,  under  the  Illinois 
statute,  that  the  defendant  was  in  possession 
at  the  commencement  of  the  suit,  unless  he 
files  a  plea  denying  such  possession.  Hard* 
ingr.  Strong,  89  D.  415. 

Such  return  is  but  prhnn  fade  evidence  of 
the  possession  of  a  aefendant,  whether  his 
name  be  in  the  writ  or  be  added  by  the 
sheriff.     Cooper  v.  Smilh,  1 1  D.  658. 

89.  Burden  of  proof. — Where  the 
return  does  not  describe  the  land  levied  npoa 
in  the  manner  prescribed  by  the  statute,  tbs 
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bnrden  in  ejectment  is  upon  the  parchaser 
at  the  execution  sale  to  show  that  the  return 
identifies  the  land  as  fully  as  if  the  statute 
had  been  obsenred.  Blanehard  v,  Blanch- 
ard,  38  D.  710. 

Taking  a  lease  from  the  plaintiff's  devisor 
of  the  premises  in  dispute  will  east  upon 
the  defendant  the  burden  of  showing  a  par- 
amount title.  Oourdin  v,  Davis,  46  D. 
745. 

The  lesson  of  plaintiff,  olaiming  by  col- 
lateral descent,  must  show  who  was  last 
legally  seised  of  the  land  in  controversy, 
and  then  prove  his  death  without  iune;  and 
next  prove  all  the  different  links  in  the  chain 
of  descent,  which  will  show  that  the  person 
so  last  seised  and  the  claimants  descended 
from  some  common  ancestor,  together  with 
the  extinction  of  all  those  lines  of  descent 
which  could  claim  in  preference  to  the  les- 
sors of  the  plaintiff.  They  mnst  prove  the 
marriages,  births,  and  deaths,  and  the  iden* 
tity  of  persons  necessary  to  fix  title  in  them- 
selves, to  the  exclusion  of  others  who  would 
have,  if  in  existence,  a  better  title  to  the 
land  sought  to  be  recovered.  The  first  facts 
to  be  established  by  them,  in  the  deduction 
of  title,  are,  that  the  ^^ropotUua  died  before 
the  bringing  of  the  action,  and  that  he  died 
without  issiie.  Sprigg  ▼.  Moal%  92  D. 
698. 

40.  The  consent  rule.  —  A  ipecial 
consent  rule  is  necessary  only  where  actual 
entry  mnst  be  made  previous  tosnit  brought. 
Newman  r»  Foster,  34  D.  98. 

In  ejectment  by  one  tenant  in  common 
against  another,  the  defen<lant^  if  he  intends 
to  deny  the  ouster,  should  apply,  upon  affi- 
davit, for  a  special  rnle  to  confess  lease,  en- 
try, and  not  ouster.  By  entering  into  a 
general  consent  rule,  he  thereby  admits  the 
onster,  and  cannot  afterwards  deny  it. 
Tonf/ue  v.  Nutwell,  79  D.  649. 

4 1 .  Instructions  to  the  J  ury. — Where 
defendant  claims  title  through  a  purchase 
made  at  a  sale  under  a  power  contained  in  a 
mortgage,  an  instruction  in  these  words  is 
erroneons:  "If  the  jury  believe  from  the 
evidence  that  M.  B.  McKinney,  the  mort- 
gagee mentioned  in  the  mortgage  made  by 
A.  M.  Jackson  to  him  on  the  fifteenth  day 
of  May,  1850,  employed  W.  U.  Fairchild, 
the  purchaser,  to  attend  said  sale  as  his 
agent,  and  to  buy  in  the  property  specified 
in  said  mortgage  at  said  sale  for  the  benefit 
of  said  MoRiuney  himself,  and  that  said 
Fairchild  was  not  a  bona  iids  purchaser,  but 
purchased  said  property  for  said  McKinney, 
and  that  no  consideration  was  passed  between 
said  Fairchild  and  said  McKinney,  then  the 
sale  was  void."  Blockley  ▼.  Fowler,  82  D. 
747. 

In  an  action  to  determine  an  adverse  claim 
to  separate  parcels  of  land  under  section  254, 
Nevada  Practice  Act,  it  is  error  to  refuse  to 
instruct  the  jury  that  if  they  find  that  plain- 


tiff has  shown  title  to  only  one  parcel,  ht  is 
not  entitled  to  recover  the  other.  Fau  VkH 
V.  OUn,  97  D.  513. 

42.  Sufficiency  of  fhe  verdict,  gen 
erally.  —  The  verdict  must  specify  plain  tidTi 
estate  in  the  premises  if  it  be  for  the  pldia 
tiff,  and  the  judgment  must  be  that  he  r^ 
cover  possession  according  to  the  rordict. 
under  the  Tennessee  statute  of  1852.  PraA 
V.  Phillips,  60  D.  16Z 

Where  two  wards  are  joint  demenduita  in 
a  real  action  as  tenants  in  oommoo,  aai 
where  a  verdict  against  both  has  been  prr>p- 
erly  rendered  against  one  of  them,  the  ten- 
ant is  entitled  to  judgment  against  both; 
for  where  the  proof  of  title  of  either  is  de« 
f ective,  the  action  must  fail  as  to  both,  unices 
the  writ  is  amended  b^  striking  out  the 
name  of  one  before  verdict;  and  if  a  Tcrdict 
has  been  rendered  against  both,  under  erro- 
neous instructions  as  to  the  title  of  one,  the 
judgment  ought  not  to  conclude  that  one, 
and  he  may  therefore  have  the  Terdiet  set 
aside  as  to  him,  in  order  that  he  msiy  become 
nonsuit.  The  tenant  will  then  haro  his 
judgment  against  l>oth  demandants,  and  the 
nonsuited  one  may  prosecute  his  right  by  a 
separate  suit  Chandler  v.  Simmous,  93  D. 
117. 

48.  General  verdict.  —  Where  plain- 
tiff locates  his  claim  on  the  plats  la  two 
ways,  and  there  is  a  general  verdict  and 
judgment  rendered  thereon,  such  judgment 
is  void  for  uncertainty.  GUlinga  ▼.  Hall,  3 
D.  502. 

Plaintiff  may  sue  one  or  more  defendsnta, 
who  may  answer  separately,  or  demand  sep- 
arate verdicts;  but  unless  they  do  so^  tbey 
will  be  concluded  by  the  general  rerdiet. 
Winans  ▼.  Christy,  80  D.  G97. 

44.  Finding  by  court  ss  to  ehar- 
acter  of  estate  i  ^covered  is  sufficient,  wider 
the  Illinois  statute,  where,  on  the  trie!  by 
the  eourt  without  a  jury,  the  judgment 
stated  that  *'  the  court  finds  that  the  plain- 
tiff is  seised  in  fee."  Harding  ▼.  Strongf,  88 
D.  415. 

45.  Judgment,  its  form,  and  haw 
entered.*— If  several  persons  holding  sev- 
eral and  distinct  possessions  are  united  as 
defendants  in  the  same  declaration,  aac 
jointly  enter  into  the  common  rule  and  plead, 
judgment  may  be  entered  against  them  sep- 
arately, if  their  separate  possessions  are 
found  by  the  jury.  ^  Dsm  ▼.  SttowkiU,  22  D. 
496. 

Judgment  must  follow  the  verdict,  and 
therefore  it  is  erroneous  to  render  a  general 
judgment  for  the  plaintiffs  upon  a  Tenlirt 
finding  the  defendants  guilty  as  to  elcvea 
thirteenths  of  the  land.  Merainam  t.  Oaii- 
well,  46  D.  637. 

Plaintiff  may  reeoTsr  to  extent  of  the  nn* 
divided  interest  shown  in  the  lessor  at  the 

*  Recovery  of  part  under  ciaim  los  vholcw  ••• 
^  note^  M  i>.  41^41SL 
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data  of  the  demiso.     Young  v.  Adanu,  58  D. 
654 

In  AA  action  to  try  an  advene  claim  to 
land,  imder  Bection  254,  Nevada  Practice 
Act,  the  ooart  cannot  decree  that  defendant 
has  no  riffht  or  title  in  land  to  which  plain- 
tiff has  Tailed  to  show  possession  or  title. 
The  question  of  superior  right  or  title  is  for 
the  jury  to  determine  from  the  evidence. 
Van  Vleet  v.  Olin,  97  D.  513. 

46.  Effect,  generally.*— Judgment  in 
ejectment  binds  only  the  parties  thereto  and 
their  privies;  and  no  tenant,  whose  posses- 
sion is  distinct  from  that  of  the  parties  to 
the  action,  can  be  ousted  by  an  execution. 
Howard  v.  Kennedy,  39  D.  307. 

The  judgment  does  not  of  itself  change 
the  character  of  the  possession  held  by  the 
defendant,  nor  does  it  preclude  him  from 
relying  on  the  statute  of  limitations  in  a 
subsequent  suit^  unless  the  possession  was 
cban|(ed  by  surrender  or  by  the  execution  of 
a  writ  of  possession.  BaUerton  v.  ChiUa,  54 
D.  539. 

Land  for  which  there  is  an  enforceable 
judgment  in  ejectment  mav  be  sold  while 
in  the  adverse  possession  of  the  defendant. 
The  law  against  champerty  does  not  apply 
to  such  a  case.     lb. 

Judgmont  against  a  purchaser  is  evidence 
of  breach  of  warranty,  when  the  purchaser 
brings  ejectment  to  gain  possession  of  the 
lands  purchased,  and  vouches  his  warrantor 
who  takes  part  in  the  ejectment  suit.  Such 
a  judgment  has  the  same  effect  as  a  judg- 
ment against  the  purchaser  in  possession, 
when  ejectment  is  brought  against  him,  and 
he  vouches  bis  warrantor.  Oragg  v.  Jachard- 
ton,  71  D.  190. 

Judgment  in  favor  of  vendor  against 
vendee,  under  which  the  land  is  delivered 
to  the  vendor,  puts  an  end  to  the  equity  of 
a  purchaser  at  a  subsequent  sheriff's  sale 
of  the  vendee's  equitable  interest  under  a 
judgment  previously  obtained,  although  the 
vendee  suggested  to  the  vendor  to  proceed 
against  him  for  the  purchase-money,  which 
the  vendor  did,  knowing  that  there  were 
judgments  against  the  vendee,  and  accord- 
ingly obtained  the  conditional  judgment  in 
ejectment  by  confession.  Damon  v.  Bache, 
93  D.  730. 

A  judgment  against  a  tenant  in  possession 
who  is  one  of  several  alleged  coparceners, 
though  it  be  general  for  the  whole  premises, 
cannot  operate  to  divest  or  disturb  any  right 
which  his  alleged  coparceners  may  have  in  the 
premises.  The  only  effect  of  such  judgment 
is  to  put  the  plaintiff  in  possession  of  the 
premises  according  to  his  right  and  title 
therein;  and  if  he  have  no  title,  he  takes 
possession  at  his  risk,  so  far  as  third  parties 
are  concerned.  Minhe  v.  McNaniu,  96  D. 
577. 

•  KfTcct  of  the  judgment  upon  the  statute  of 
limitations,  see  note.  o4  D.  545,  546. 
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All  that  could  be  claimed  under  such 
judgment  would  be  the  right  and  title  of 
the  defendant,  whatever  that  might  be,  and 
if  he  were  really  a  coparcener  with  others, 
the  plaintiff  would  become  tenant  in  com- 
mon with  them,  according  to  the  interests 
which  they  might  respectively  hold  in  the 
premises.     lb, 

47.  When  condusivo  as  to  title.*— 
After  a  plaintiff  has  obtained  judgment  in 
ejectment  for  a  moiety  of  the  land,  he  may 
sustain  a  new  ejectment  for  the  whole, 
against  the  same  parties,  without  taking 
possession  or  using  any  means  to  enforce  the 
former  judgment.  Bcunbler  ▼•  Tryon,  10  D. 
444. 

After  the  demise  in  ejectment  has  ex* 
pired,  the  judgment  is  inoperative;  posses- 
sion taken  under  it  is  a  trespass;  the  tenant 
in  possession  is  in  no  danger  from  it,  and  ia 
therefore  not  justifiable  in  purchasing  or 
taking  shelter  under  the  title  on  whidi  it 
was  based.     Chamben  v.  Pleak,  32  D.  78. 

A  verdict  and  judgment  for  plaintiff  who 
has  conveyed  the  Is^d  to  another  after  ac- 
tion brought,  and  who,  upon  that  fact  beiog 
shown,  recovers  only  his  damages  and  costs, 
will  not  affect  the  title,  and  will  not,  in  con- 
junction with  a  prior  recovery  in  ejectment 
by  the  same  plaintiff  against  the  same  de- 
fendant, conclude  the  latter  in  a  subsequent 
ejectment  brought  against  him  by  the  plain- 
tiff's grantee.  Btackmore  v.  Oregg,  36  D. 
171. 

The  bar  of  two  verdicts  in  ejectment  is  a 
statutory  estoppel  which  affects  only  parties 
and  privies,     /o. 

Effect  of  the  judgment  under  the  Pennsyl- 
vania statutes  is  the  same  as  at  common  law, 
except  that  two  verdicts  and  judgments  in 
favor  of  the  same  party  are  made  conclusive 
as  to  the  title.     Drexel  v.  Man,  44  D.  195. 

Recovery  in  ejectment  by  an  executor  or 
administrator  against  heirs  or  devisees  is 
conclusive  against  them  in  a  subsequent 
action  of  ejectment  for  the  premises  by  an 
administrator  de  bonit  non,  when  the  defend- 
ants show  no  right  to  the  premises  acquired 
subsequent  to  the  rendition  of  that  judg- 
ment    Payne  v.  Payne,  70  D.  402. 

The  judgment  is  conclusive  against  de- 
fendant for  all  profits  accrued  since  the  date 
of  the  demise  stated  in  the  declaration  in 
ejectment;  but  if  the  plaintiff  sues  for  ante- 
cedent profits^  the  defendant  may  make  a 
new  defense.  CUy  qf  ApalachicoUi  v.  Afo^ 
lac/ucola  Land  Co,,  79  D.  284. 

Judgment  in  an  actiuii  to  recover  real 
estate  in  California  is  conclusive  and  final  sa 
to  the  parties  and  privies  in  such  action  upon 
all  factii  put  in  issue  and  determined  therein, 
and  concludes  them  in  any  subsequent  action 
in  which  such  facts  arise.  Caperton  v. 
Sdimidt,  85  D.  187. ' 

*  Coucluslveness  of   the  Judgment,  see  nottk 

85  D.  2u8-;ai. 
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The  conclusiveness  and  estoppel  of  such 
Judgment  is  limited  to  the  rights  of  the  par- 
ties as  they  existed  at  the  time  when  the 
verdiot  and  judgment  were  rendered,  and  do 
not  preclude  either  party  from  showing  that 
their  rights  have  been  varied  or  extinguished 
at  a  subsequent  period.     76. 

48.  Writof  posaession.— 1.  Right  to  the 
¥niL  — If  a  party  obtains  possession  without 
execution,  he  gains  thereby  the  objeot  of  his 
Buit,  and  cannot  afterwards  have  an  execu- 
tion,    rnnton  ▼.  McNeil,  24  D.  315. 

Where  the  proper  mode  of  executing  a 
judgment  is  by  writ  of  possession,  it  need 
not  be  mentioned  in  the  decree  that  such 
writ  shall  issue.     Levy  v.  Bondy,  77  D.  198. 

The  difficulty  of  executing  the  judgment* 
by  reason  of  uncertainty  in  the  decree,  is  no 
concern  of  the  clerk.  It  is  his  duty  to  issue 
tiie  writ  in  the  manner  pointed  out  by  law. 
ib. 

Plaintiff  cannot  be  deprived  of  the  fruits 
of  his  judgment  obtaiuecf  against  the  tenant 
in  possession,  upon  whom  a  declaration  has 
been  served,  by  an  order  to  stay  the  writ  of 
possession  on  the  suggestion  that  the  title  is 
in  some  other  person.  Sinclair  ▼•  Wortfiy, 
84  D.  357. 

Whether  plaintiff  who  fails  to  take  out  his 
writ  of  possession  for  a  year  after  judgment 
is  entitled  to  it  without  a  special  order, 
qucere,     Oetgen  v.  Boss,  95  D.  468. 

The  court  that  renders  judgment  in  ejeet- 
ment  exercises  a  species  of  equitable  juris- 
diction over  the  writ  of  possession,  recalling 
it  if  justice  requires,  and  sometimes,  after 
execution,  awarding  a  writ  of  restitution. 
Ib. 

2.  How  executed,  generally,  —  Actual  pos- 
session of  land  may  be  delivered  to  a  person 
by  the  sheriff  under  a  writ  of  possession, 
although  the  land  was,  at  the  time  of  the 
delivery,  covered  with  water.  Perrhne  r, 
Bergen,  27  D.  63. 

Execution  of  a  writ  of  habere /aeku  is  suffi- 
eient  if  the  sheriff's  return  shows  that  he 
turned  the  defendant  out  of  the  premises 
and  removed  a  portion  of  his  goo^  there- 
from, and  by  words  and  acts  gave  the  plain- 
tiff possession,  although  all  of  the  defenaant's 
good^  were  not  removed.  Seoti  ▼.  Bidiard- 
eon,  83  D.  170. 

Removal  of  all  of  the  property  of  a  de- 
fendant from  the  premises  is  not  absolutely 
essential  to  divest  his  possession  under  the 
writ.     Ib, 

Plaintiff  takes  possession  at  his  own  risk, 
and  must  take  care  not  to  take  more  than  he 
is  entitled  to,  nor  to  turn  out  persons  who 
have  the  title,  on  which  there  has  been  no 
judicial  decision.  T/iornas  ▼.  Orrell,  44  D. 
£8. 

The  officer  may  lawfully  break  a  door  to 
execute  a  writ  of  habere  J'acian  for  a  house, 
without  a  previous  demand  for  entrance, 
where  he  has  no  reaaoa  to  suppose  ther«  if 
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any  one  in  the  hooM^  though  tliMV 
sons  there,  but  it  appears  that  they 
to  oppose  the  execution  of  the  prooi 
V.  BiUterfield,  60  D.  785. 

In  executing  the  writ  of  poneesioo,  it  ii 
the  duty  of  the  officer  to  deliver  th«  loll  and 
actual  possession  of  the  premisas  reoovert  d. 
and  simply  turning  the  defendant  oat  of  xl^ 
house  into  the  yard,  and  allowing  hun  ta 
resort  to  an  outhouse,  is  not  »  i«^al  aud 
proper  service.  Fatiigwotih  v.  Fow^er^  55  U. 
718;  Oresham  v.  Thum,  77  D.  174. 

The  officer  is  bound  to  consult  the  patitioQ 
and  the  reasons  for  judgmeut»  il  neoaasaiy 
to  explain  what  is  uncertain  in  the  decree 
and  will  be  responsible  in  damagea  if  he 
neglect  or  refuse  to  execute  th«  jud^men^ 
if  practicable  with  such  «zpUnatiGii&  Lety 
▼.  Bondy,  77  D.  198. 

A  bond  of  indemnity  is  vsoally  taken  in 
England  by  an  officer  who  aervea  a  writ  of 
possession.    Clark  ▼.  Parkinson,  87  D.  6S91 

The  sheriff  has  a  right  to  damand  indeai- 
nit^  of  the  plaintiff  before  azecntiiig  the 
wnt,  if  he  finds  persons  in  poesatsioQ  who 
are  not  parties  to  the  action  or  named  in  the 
writ,  and  who  claim  to  be  rightlnlly  ia 
possession,  and  there  is  reasonable  doubt 
whether  he  has  a  right  to  turn  them  oot; 
and  this,  although  the  premises  are  specin- 
cally  described  in  the  writ.  Long  ▼.  jfeeiUe^ 
95  D.  199. 

Where  judgment  is  reoovered  for  a  part  ei 
an  undivided  parcel  of  real  property,  plain- 
tiff cannot  expel  the  defendants  from  the 
possession  of  the  whole  tract  if  they  hava 
quietly  submitted  to  a  common  or  joint 
occupancy  by  the  plaintiff  with  thamselvea 
Bullion  M,  Co,  v.  Orvenu  cte.  Mining  Gol.  90 
D.526. 

Z.  Who  may  U  eUepoeseeted.*^  A  writ  of 
possession  may  be  executed  by  tnrning  oai 
all  teuants  at  will  or  sufferanoe,  whathar 
they  entered  before  or  after  the  commaaaa- 
ment  of  the  action.  MaUox  ▼.  Heim^  15  Dl 
64. 

Whera  two  parsons  are  in  possassiim  of  a 
tract  of  land,  whether  there  is  sn^  privity 
between  them  as  will  authorias  tha  diapoa- 
sassion  of  both  of  them  under  a  kabertjaeiae^ 
issued  on  a  judgment  in  ajectmant  against 
one,  is  a  questioa  of  fact  for  tha  jury.  £cr> 
cheml  y.  Ambler,  23  D.  446. 

The  assignee,  pendent€  lite,  of  a  dafendaal 
in  ejectment  is  bound  by  the  judgmant.  aad 
may  be  dispossessed  by  the  writ  of  posaea- 
siou  issued  thereunder.  Howard  r.  iTai- 
nedy,  39  D.  307;  Oetgen  ▼.  Bon,  95  D.  468. 

The  officer  executing  the  writ  may  foroi- 
bly  remove  all  persons  in  possession,  aspa- 
cially  those  claiming  under  the  party  against 
whom  the  judgment  was  recovered,  no  an- 
necessary  violence  being  used.  Homt  v. 
BuUerJield,  50  D.  785, 

*  Who  may  be  di^ouesiied  under  ln4g: 
Sjeouneaw  see  not%  M  i>,  au-Ulb 
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An  officer  with  a  writ  for  an  undivided 
part  of  a  house,  where  the  judgment  plain- 
titfs  are  owners  of  the  residue,  may  forcibly 
remove,  by  their  direction,  one  who  enters 
without  right  after  the  officer  has  entered  to 
execute  the  writ.     /6. 

Notice  to  quit  before  removal  under  the 
writ  is  unnecessary  where  the  person  in  pos- 
session is  not  shown  to  be  tenant  to  the 
indgment  plaintiff  or  any  one  under  whom 
he  claims.     lb,  ' 

All  who  enter  upon  land  pending  eject- 
ment are  subject  to  removal  by  the  final  pro- 
cess.     WalUn  V.  Huff,  65  D.  49. 

Writ  of  possession  runs  only  against 
parties  to  suit  in  which  it  is  issued,  or 
against  those  who  have  come  into  possession 
under  them  since  the  commencement  of  the 
suit     Brtuh  V.  Fowlfr,  85  D.  382. 

The  Illinois  ejectment  act  requires  a  ten- 
ant sued  in  ejectment  to  notify  his  landlord, 
under  a  penalty  for  not  doiug  so;  and  the 
landlord  can  appear  and  defend  in  the  name 
of  his  tenant,  or  may  be  made  a  co-defend- 
ant in  the  suit.  After  such  notice,  and  an 
opportunity  to  defend,  the  landlord  will  be 
concluded  ny  a  judgment  for  the  plaintiff, 
and  liable  to  be  evicted,  if  the  premises  have 
been  surrendered  to  him,  though  the  judg- 
ment may  have  been  only  against  the  ten- 
ant in  name.     Oetgen  v.  HoUt  95  D.  468. 

One  who  comes  into  possession  of  land 
under  judgment  coUusively  obtained  against 
defendant  in  an  action  to  recover  pousession 
of  the  land,  pending  the  action,  must  go  out 
under  a  writ  of  possession  against  the  de- 
fendant.     Weiherbee  v.  Dunn,  95  L).  166. 

All  who  come  into  possession  of  land  after 
action  brought  must,  prijna/adt,  go  out  un- 
der writ  01  possession,  if  the  plaintiff  re- 
covers; for  the  presumption  is  that  they 
came  in  under  the  defendant.     lb, 

4.  Who  may  fu4  be,  —  Judgment  in  eject- 
ment gives  Uie  plaintiff  no  right  of  entry 
OQ  land  in  the  po3se:Hsion  of  a  person  who 
is  neither  a  party  nor  privy  to  the  judgment. 
Ktrchemi  v.  Ambler,  23  D.  446.  8.  P.,  Oar- 
riton  V.  Saiwjnuc,  69  D.  448;  Clark  v.  Parkin^ 
mm,  87  D.  628. 

Where,  in  the  absence  of  a  person  who  is 
in  the  actual  possession  of  a  tract  of  land, 
another  is  placed  in  possession  under  a  writ 
of  Itabere  /acku  issued  on  a  judgment  in 
ejectment,  to  which  the  first  person  is  not  a 
party  or  privy,  the  return  of  the  latter  to 
the  actual  possession  of  the  land,  upon  its 
being  vacated  by  the  person  placed  in  under 
the  writ,  does  not  make  him  guilty  of  a  for- 
cible entry  or  detainer.  KerdievcU  ▼.  AniUer, 
23  D.  446. 

Such  proceedings  are  not  an  eviction  of 
the  party  who  is  in  the  actual  possession.  lb. 

Execution  of  a  judgment  in  ejectment 
against  a  stranger,  not  in  privity  with  the 
defendant,  and  having  jyrima  facit  a  valid 
titldy  will  be  set  aside  on  motion,  and  a  re- 


fusal so  to  do  is  reviewable  on  writ  of  error. 
Howard  v.  Kennedy,  39  D.  307. 

The  sheriff  is  not  justified  in  all  cases  in 
turning  out,  under  writ  of  possession,  per- 
sons in  possession,  who  are  not  parties  to  the 
action,  or  named  in  the  writ,  even  though 
they  may  have  entered  after  action  brought. 
Ixmrj  V.  JVVwV/c,  95  D.  199. 

A  landlord  cannot  be  said  to  hold  under 
his  tenant,  where  he  resumes  posses^iion  of 
the  demised  premises  after  the  commence- 
ment of  a  suit  in  ejectment  against  his  ten- 
ant, and  after  the  term  has  expired.  Oetgen 
▼.  Bom,  96  D.  468. 

A  landlord,  to  whom  the  tenant  has  sur- 
rendered possession  pending  a  suit  in  eject* 
ment  against  the  latter,  cannot  be  evicted  by 
a  writ  of  possession  issued  on  the  judgment 
against  the  tenant,  where  he  had  no  notice 
of  the  pendency  of  the  suit,  and  was  charge- 
able with  no  fault  or  laches.  In  such  case, 
the  writ  should  be  stayed,  on  the  motion  of 
the  landlord,  until  he  can  be  made  a  party 
to  the  existing  suit,  and  a  trial  be  had  upon 
the  merits.     76. 

In  determining  the  question  of  laches  on 
the  part  of  such  landlord,  in  not  moving  at 
an  earlier  day  to  set  aside  a  judgment  by 
default  in  ejectment  taken  against  his  tenant, 
after  he  had  knowledge  of  it,  the  fact  that 
up  to  the  time  of  makmg  his  motion  no  writ 
of  possession  had  been  issued,  should  be  taken 
into  the  account.     lb. 

6.  7Vte  return  to  tfie  uyrit. — In  a  sheriff's 
return  of  the  execution  of  a  writ  of  posses- 
sion, certifying  he  had  delivered  the  posses- 
sion of  the  land,  a  clause  stating  he  had 
excepted  for  the  defendaut  the  growing  crop 
thereon,  is  repugnant  and  void,  and  plaintiff 
is  entitled  to  possession  of  all.  Foster  v. 
FUlc/ier,  18  D.  208. 

A  person  not  a  party  to  a  judgment,  in  an 
action  of  ejectment,  is  not  concluded  by  the 
sheriff's  return  of  a  habere  /ados  issued 
thereon.     Kerchevalv,  Ambkr,  23  D.  446. 

6.  Second,  or  aSat  wriL  —  A  party  put  in 
possession  under  an  execution  in  ejectment, 
if  again  disturbed,  cannot  have  another  ex- 
ecution on  the  same  judgment,  but  must 
bring  a  new  action.  •  Hinion  v.  McNeil,  24  D. 
315;  Fowler  v.  Cwrie,  26  D.  436;  Ores/iam  r, 
Thum,  11  D.  174. 

Possession  given  by  the  sheriff  is  no  satis- 
faction of  the  judgment,  where  it  is  imme- 
diately <ibandoned  to  the  party  ejected 
through  fear  of  personal  injury  from  him, 
and  an  alias  writ  sliould  be  awarded.  Qrtth- 
amv,  TItuin,  11  D.  174. 

49.  Writ  of  restitution.* — Motions  for 
writs  of  restitution  are  not  favored,  unless 
there  is  no  coutrover.'iy  as  to  the  factsi  nor 
will  the  court,  on  such  a  motion,  determine 
doubtful  questions  as  to  boundaries,  and  a 
decision  granting  the  writ  is  not  conclusive 

*  Restitution  after  wrongful  dlspoBsession,  see 
note,  ai^  i>.  314. 
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of  the  rights  of  the  parties.  Crockett  v.  Lcuh- 
brook,  17  0.  98. 

A  writ  of  restitution  will  be  awarded  to 
parties  who  have  been  ousted  by  the  execu- 
tion of  a  writ  illegally  issued.  Fowier  r. 
Carrie,  26  D.  436. 

A  MUperiedeas  has  no  retroactire  effect  so 
as  to  deprire  the  judgment  of  its  force  and 
authority,  but  only  suspends  its  subsequent 
efficacy.  Hence,  where  a  habere  fadaa  is 
issued  and  executed  after  a  certificate  of 
Mpertedeaa,  but  before  such  certificate  is 
filed  in  the  court  where  the  judgment  is,  and 
before  notice  thereof  to  '  he  ofiicer  or  party, 
such  execution  is  valid,  and  it  is  error  to 
quash  the  writ  and  return,  and  award  resti- 
tution.    Runyon  t.  Bennett,  29  D.  431. 

Where  premises  are  specifically  described 
in  the  judgment,  and  the  plaintiff  tiakes 
more  under  his  ftabere  fadoM  than  he  is  en- 
titled to  recover,  the  defendant  cannot  have 
restitution  by  motion  in  the  court  from 
which  the  writ  issued.  CUiy  qf  Naicheg  ▼. 
Vandervelde,  66  D.  581. 

60.  Becovery  of  dama^^.  —  Damages 
in  ejectment  cannot  be  recovered  unless 
there  is  a  recovery  of  the  land.  Smith  ▼. 
Benson,  31  D.  614. 

It  is  not  plaintiff's  duty,  in  ejectment,  to 
disclose  the  amount  of  purchase-money  paid 
for  his  title  in  order  to  limit  his  recovery, 
without  being  called  upon  to  do  so;  and  if 
the  defendant  does  not  show  this  fact,  prima 
facie,  the  plaintiff  has  a  right  to  recover  the 
consideration  in  the  deed  of  the  vendor  pro- 
portionate to  the  land  lost,  hunt  ▼.  Onma, 
66  D.  144. 

m.    IlfPROVEICEMTS    AND    MkSNB    PbOFITS. 

61.  Constitutionality  of  statutes. — 
An  act  providing  that  the  occupant  of  land, 
who  holds  under  color  of  title,  and  in  good 
faith,  believing  himself  to  be  the  owner, 
makes  improvements  and  pays  taxes  thereon 
either  before  or  since  the  passage  of  the  act, 
eannot  be  dispossessed  without  comiiensation 
for  the  improvements  and  taxes,  is  constitu- 
tional; and  this  though  he  owned  the  life 
•state  at  the  time  of  the  improvements,  if  he 
held  under  a  deed  for  the  fee  and  supposed 
he  owned  the  fee.     Fee  v.  Cowdry,  55  R.  560. 

68.  Bight  to  mesne  profits,  general- 
ly. —  Joint-tenants  or  tenants  in  common, 
recovering  in  ejectment,  are  bound  to  obtain 
possession  under  the  proper  writ  or  other- 
wise; and  in  case  they  neglect  to  do  so,  they 
will  l)e  limited  to  a  recovery  of  mesne  profits 
to  a  reasonable  time  after  judgment,  which 
in  this  case  was  held  to  be  a  mouth.  Hare 
▼.  Fury,  2  D.  368. 

From  the  time  of  the  demise  until  the 
plaintiff  is  put  in  possession,  the  defendant 
IS  accountable  for  the  profits.  If  another 
person  enters  into  possession  during  the  time 
the  ejectment  is  ponding,  the  defendant  is 
■till  answerable,  for  it  will  be  presumed  the 
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entry  is  made  by  defendant's  ocMiaent;  bat  if 
the  defendant  can  prove  that  the  plaintifl 
himself  received  the  profits,  he  is  not  tbea 
liable  for  such  profits.  Weti  r.  HwkAea,  2  Dl 
539. 

Plaintiff's  recovery  in  ejectment  is  con- 
clusive as  to  his  riffht  to  mesne  profits  daring 
the  period  covered  by  the  demise,  in  Penn- 
sylvania, and  he  may  maintain  trespass 
therefor  notwithstsnding  the  pendency  of  a 
subsequent  action  of  ejectment  brought  by 
the  defendant,  and  the  latter  cannot  havs 
the  trial  of  the  plaintiff's  action  postponed 
until  his  own  is  determined.  Potiems  ▼.  Pos- 
tens,  38  D.  752. 

A  city,  like  an  individual,  baa  a  right  to 
recover  mesne  profits  after  recovering  in 
ejectment  possession  of  street  and  wharves 
erected  by  defendant  at  tiie  end  thereof. 
City  qf  Apalaehioola  ▼.  Apaiacbieoia  Lcmi  Obl, 
79  D.  284. 

The  right  to  mesne  profits  is  a  nannessry 
consequence  of  recovery  in  ejectment.     /&. 

Defendant  is  not  rdeased  from  liability 
for  use  and  occupation  because  he  is  a  mers 
tenant  of  another,  and  has  paid  rent  to  him. 
The  plaintiff  must  look  to  the  occupant  of 
the  premises  for  compensation  for  their  nee, 
and  the  occupant's  recourse,  in  each  ease,  is 
upon  his  landlord.  Keane  ▼.  Oomsioriib,  82 
D.  738. 

68.  When  recoTorable  in  tb«  eject- 
ment suit.  — Plaintiff  may  recovsr  in  eject- 
ment, together  with  the  premises,  not  only 
the  mesne  profits  for  the  nse  and  oocnpation 
thereof,  but  also  damages  for  trei^wksses 
committed  during  disseism,  where  by  eject- 
ment the  statute  permits  the  reccwery  of 
mesne  profits,  and  mhibits  a  separate  action 
therefor.  Cunningham  v.  Monrit^  65  IX 
611. 

Judgment  in  ejectment  bars  action  ci 
pass  quare  claufumfitaU  for  trespasses 
mitted  before  the  judgment,  where  stntato 
permits  recovery  by  ejectment  of  mesne 
profits  and  inhibits  a  separate  action  there- 
for, since  in  such  ejectment  the  plaintiff  may 
recover  for  sndi  trespasses.    /&. 

If  the  plaintiff  can  prove  that  his  title  si^ 
crued  before  the  time  of  the  demise  laid  in 
the  action  of  ejectment,  and  that  the  defend- 
ant had  a  longer  possecsion,  he  may  reeorer 
the  antecedent  profits;  bnt  in  that  case  the 
defendant  can  controvert  his  titie.  Wett  v. 
Hughea,  2  D.  539. 

64.  Action  fbr  mesne  profltsi  —  L 
The  right  of  action  and  d^enaes.  —  In  eject- 
ment, a  recovery  of  nominal  damages  is  ne 
bar  to  a  subsequent  action  for  mesne  profits. 
Van  Alen  v.  Rogera,  1  D.  113. 

The  entry  of  a  remiUitur  daanma  ee  the 
record  in  ejectment  is  matter  of  form  merely, 
and  if  no  remittitur  is  entere^l,  and  the  plain- 
tiff enter  judgment  for  the  damages  and 
costs,  it  will  not  bar  the  action  for  mesne 
profits  to  whieh  the  plaintiff  is  eatiUed  frea 
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the  time  of  the  demise  Uid  in  the  declaration. 
lb. 

An  action  for  mesne  profits  is  an  eqai table 
■nity  in  which  every  equitable  defense  may 
be  set  up.  Murray  v.  Owvemeur,  1  D. 
177. 

The  action  for  mesne  profits  does  not  ao- 
erne  nntil  possession  is  given  after  judgment 
in  ejectment;  and  from  that  time  only  the 
Btatute  of  limitations  begins  to  run.  Murphy 
▼.  OuUm,  2  D.  623. 

After  a  recovery  in  ejectment  by  default, 
against  the  casual  ejector,  the  lessor  of  the 
plaiutiff  may  maintain  trespass  for  the  mesne 
l^rofits  affaiust  the  tenant,  and  may  recover 
costs  in  uie  action  of  ejectment;  and  the  de- 
fendant cannot  offer  any  evidence  against 
the  demands  of  the  plaintiff,  which  he  could 
have  set  up  in  the  origins!  action.  Baron  v. 
Abeel,  3  D.  615. 

Trespass  against  a  corporation  will  lie  to 
recover  mesne  profits;  and  against  the  guar- 
dians of  the  poor,  trespass  for  mesne  profits 
and  trover  may  be  maintained.  MeOready 
▼.  OuaixLiana,  11  D.  667. 

The  owner  of  lands  deprived  of  possession 
thereof  under  an  erroneous  judgment,  and 
restored  upon  the  reversal  of  such  judgment, 
may  maintain  trespass  against  him  who  took 
possession  under  the  judgment,  and  recover 
the  mesne  profits,  and  for  all  intermediate 
injuries  to  the  premises;  but  he  cannot 
maintain  such  action  against  a  stranger  who, 
in  good  faith,  entered  under  title  from  such 
intermediate  possessor.  Bacon  ▼.  Sheppard, 
20  D.  5S3. 

Plaintiff,  after  recovery  in  ejectment,  can- 
not turn  his  action  at  law  for  mesne  profits 
into  a  suit  in  equity,  and  bring  a  bill  for  an 
account  of  the  profits,  except  in  the  case  of  an 
infant,  or  some  other  very  particular  circum- 
stances, including  all  cases  which  involve  an 
equity,  which  the  plaintiff  cannot  make  svail- 
able  at  law.  City  qf  Apaladueolav,  ApalaeJii- 
cola  Land  Co.,  79  D.  284. 

Suit  in  equity  lies  for  account  of  mesne 
profits,  after  recovery  in  ejectment,  where 
bill  shows  right  to  discovery  and  relief  in 
a  matter  connected  therewith,  for  equity, 
having  obtained  jurisdiction  to  this  extent, 
will  proceed  to  settle  finally  the  whole 
merits  of  the  cause.     lb. 

A  disseisee,  lawfully  recovering  possession, 
may  maintain  trespass  for  mesne  profits 
Sigainst  the  disseisor's  tenant,  notwithstand- 
ing the  latter  has  in  sood  faith  paid  the  rent 
to  the  disseisor,  li-ubee  v.  Miller,  40  R. 
177. 

2.  Evidence.  —  In  an  action  for  mesne 
profits  the  judgment  in  ejectment  is  conclu- 
sive of  the  right  of  possession,  and  of  the 
title  to  the  profits  from  the  time  of  the  de- 
mise laid  in  the  declaration.  Van  Alen  v. 
Hofffrs,  1  D.  1 13;  and  as  to  the  title  to  the 
menne  profits,  for  such  time  only  as,  on  the 
trial  of  the  action,  defendant  was  pro\  ed  to 


have  occupied  the  land.  Den  v.  SnowkUl,  21 
D.  496;  but  it  is  not  evidence  of  the  length 
of  time  that  the  defendant  was  in  possession. 
Bailey  ▼.  FairpUiy,  6  D.  486.  In  tres- 
pass for  mesne  profits,  the  recovery  in  eject- 
ment against  the  defendant  is  conclusive  as 
to  him  of  the  plaintiff's  title.  MeCready  .▼. 
Ouardktna,  11  D.  667;  Brother9  ▼.  hurdle^ 
51  D.  400. 

The  judgment  in  ejectment  is  competent 
evidence  to  maintain  the  action,  although  an 
appeal  from  the  judgment  is  pending,  and 
no  writ  of  possession  has  been  taken  out,  nor 
any  entry  made.  The  tenant  is  estopped  by 
his  admission  of  lease,  entry,  and  ouster, 
and  cannot  controvert  either  the  title  or  the 
possession  of  the  plain ti£  Shipley  v.  Alex- 
ander, 5  D.  421. 

In  such  an  action  the  defendant  is  not  es- 
topped, by  the  judgment  against  him  in  eject- 
ment, from  proving  that  the  plaintiff  was  in 
possession  of  the  land  between  the  date  of 
the  demise  laid  in  the  declaration  and  the 
judgment.      West  v.  Hughes,  2  D.  539. 

The  recovery  in  ejectment  is  conclusive  as 
to  the  right  to  mesne  profits  between  the 
suing  out  of  the  writ  and  the  recovery  in  a 
subsequent  action  of  trespass  therefor,  al- 
though by  a  prior  and  subsequent  recovery 
in  ejectment  oy  the  defendant  the  title  has 
been  conclusively  settled  in  his  favor.  Drtxei 
v.  Man,  44  D.  195. 

3.  Measure  (^recovery, — In  an  action  to 
recover  mesne  profits,  to  ascertain  tlie  profits, 
the  plaintiff  may  either  prove  the  profits 
received  from  the  land,  or  the  probable  value 
of  the  land.     WeiA  v.  Bugfies,  2  D.  539. 

The  computation  of  rent  against  a  bona 
fide  occupant  should  begin  from  the  filing  of 
the  bill,  but  against  a  mala  fide  posse:}.^or, 
from  his  entry,  if  within  the  period  prescribed 
in  the  statute  of  limitations  for  actions  for 
mesne  profits.     Pwfh  v.  Bell,  15  D.  143. 

Rent  is  chargeable  only  on  the  prisinises  as 
they  were  when  received  by  the  occupant  ut 
his  grantor,  exclusive  of  improvements  made 
by  them.     lb. 

The  jury  may  allow  interest  on  mesne 
profits  in  trespass  therefor  from  the  com- 
mencement of  the  suit,  if  they  think  proper, 
and  may  even  give  extra  damages  if  they 
think  the  circumstances  of  the  case  require 
it.  Drexel  v.  Man,  44  D.  195.  S.  P.,  Cun- 
nimjham  v.  Morrvi,  65  D.  611. 

65.  Bight  to  crops.  — Where  a  defend- 
ant in  a  judgment  in  ejectment,  through 
mistake  of  his  rights,  consents  to  the  plain- 
tiff's entry  after  expiration  of  Xhe  demise 
laid,  such  consent,  being  binding  until 
avoided,  creates  a  tenancy  at  will,  and  upon 
the  sudden  determination  of  the  tenancy, 
the  tenant  has  a  right  to  reap  a  crop  already 
sown.     Smithy.  NornhacM,  14  D.  122. 

An  entry  after  the  expiration  of  the  demise, 
with  the  defen<lant's  oral  consent,  doeri  not 
extinguish  his  right,  and  cannot  operate  to 
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transfer  his  interest  for  a  longer  period  than 
one  year.     lb. 

A  party  who  has  recovered  in  ejectment 
cannot  sue  in  trover  or  detinue  for  the  produce 
of  the  land,  which  ha«  been  severed  there- 
from before  the  writ  of  possession  was  exe- 
cuted. His  remedy  is  an  action  for  damages 
by  way  of  mesne  profits.  BrotJiera  v.  Hurdle^ 
fil  D.  400. 

Growing  crops  are  a  part  of  the  realty,  as 
between  the  successful  plaintiff  in-an  action 
of  ejectment  and  the  evicted  defendant,  and 
if  the  former  is  put  in  possession  under  his 
writ,  and  the  latter  nevertheless  enters  and 
carries  away  the  crops,  the  plaintiff  may 
maintain  trover  for  their  value;  but  the 
judgment  cannot  be  for  more  than  the  ad 
damnurru     AUesv,  HinckUr,  85  D.  407.  ^ 

RecoTcry  in  ejectment  entitles  plaintiff 
to  possession  of  premises,  together  with  crops 
growing  thereon,  unless  he  has  recovered  as 
mesne  profits  the  rent  for  that  year,  in  which 
case  he  cannot  claim  the  crop.  Oardner  v. 
Kersey,  9d  D.  484. 

In  such  a  case,  plaintiff  is  entitled  to  pos- 
session, but  must  allow  the  tenant  ingress 
and  egress  to  gather  and  remove  the  crop. 
Where  he  has  recovered  rent  for  part  of  the 
year,  he  must  divide  the  crop  pro  rata  with 
the  tenant,     lb. 

Where  one  who  has  recovered  in  ejectment 
appropriates  the  crops  growing  upon  the 
premises  after  having  recovered  rent  for  that 
year  as  mesne  profits,  he  is  liable  for  their 
Talue  to  the  tenant,  but  the  latter's  remedy 
at  law  being  thus  complete,  he  is  not  entitlea 
to  an  injunction  against  such  conversion 
when  threatened.     lb. 

One  who  recovers  land  in  ejectment  is 
entitled  to  the  crops  planted  after  the  com- 
mencement of  the  action.    McLean  v.  Bovte^ 

1  R.  185.     Not  so,  however,  if  the  crops  are 
harvested  before  judgment.    Page  v.  Fowler^ 

2  R.  4G2. 

A  person  in  possession  of  land  under  claim 
of  title,  but  against  whom  an  action  was 
pending  to  recover  it,  let  it  to  a  tenant,  who, 
with  notice  of  the  action,  entered  and  sowed 
crops.  Judgment  was  recovered  against  the 
lessor,  and  he  surrendered  possession.  J/eld, 
that  the  tenant  was  not  entitled  to  the  crops. 
Jioivell  V.  Klein,  15  R.  235. 

56.  Compensation  for  improvements.* 
—  A  person  in  possession  of  land  claiming  to 
own  the  same  is  entitled,  upon  being  evicted 
by  a  superior  title,  to  have  the  value  of  im- 
provements placed  by  him  in  good  faith  upon 
the  land,  fioatner  v.  Ventrets,  20  D.  266. 
He  may  be  allowed  for  improvements  made 
after  as  well  as  before  the  commencement 
of  an  action  by  which  he  was  evicted,  and 
he  is  liable  for  rents  and  profits  from  the 
time  that  he  bad  notice  of  the  adverse  claim. 
Whltledije  V.   WaU,  2  D.  721.     But  one  who 

•  Improvements,  allowance  for  {n  ejectment. 


takes  possession  without  title  and  bestowf 
labor  upon  lands,  knowing  them  to  belonj( 
to  another,  is  not  entitled  to  oompeusatioo. 
Barhw  v.  Bell,  10  D.  731. 

If  the  tenant  has  made  improvementa  on 
land,  under  a  contract  with  the  owner,  he 
will  not  be  allowed  for  them  in  an  actitia  of 
ejectment  brought  by  a  devisee,  but  moat 
seek  his  compensation  from  the  personal 
representatives  of  the  devisor.  Van  Alen  t. 
Bofjers,  1  D.  113. 

Compensation  for  improvements  on  evic- 
tion is  allowed,  where  they  have  been  made 
in  good  faith,  because,  though  in  law  they 
belong  to  the  owner  of  the  estate,  in  equity 
and  conscience  they  belong  to  him  who 
made  them.     Pugh  v.  BeU,  15  D.  142. 

Improvements  made  by  a  purchskser  with 
notice  of  an  equitable  title  cannot  be  made 
the  subject  of  compensation,  where  such  pur- 
chaser IS  the  complainant;  but  if  the  owner 
comes  into  equity  for  relief  he  must  do  equity 
by  making  compensation  for  snch  improve- 
ments, for  his  gain  and  the  defendant  s  loss 
by  the  improvements  are  the  same  aa  if  tbey 
were  made  without  notice.     Ih, 

The  value  of  the  improvements  at  the 
time  of  eviction  is  the  measure  of  compensa- 
tion, and  interest  has  no  place  in  the  couipa- 
tation.    Ih. 

The  yalue  of  permanent  improvements 
made  by  an  occupant  under  a  b<ma  jiJe  pur- 
chase may  be  allowed  in  an  action  for  mo  Tie 
profits,  to  the  extent  of  the  rents  and  protiu 
due  to  plaintiff.  Jackaon  v.  Lcomis^  15  L>. 
347;  Jones  v.  Perry,  30  D.  430;  Bycr9  v. 
Fotoler,  54  D.  271. 

Improvements  made  on  another's  land  on 
the  taith  of  an  actual  disclaimer  of  title 
should  not  be  disturbed.  Robinson  t.  Justice, 
21  D.  407. 

Declarations  of  a  party  in  interest  as  to 
boundary  may  give  ground  for  a  presanap* 
tion  that  improvements  were  made  on  tha 
faith  of  them;  but  this  presumption  may  be 
rebutted.     76. 

Allowance  for  improvements  made  by  a 
tenant,  holding,  with  notice,  land  ocMiv«-yed 
in  fraud  of  creditors,  will  not  be  granted 
unless  he  makes  his  claim  before  verdict  ia 
favor  of  the  party  recovering  from  him. 
Livermore  ▼.  Boutelle,  71  D.  70S. 

Evidence  of  value  of  improvements  mads 
by  defendant  is  admissible  in  an  action  of 
ejectment,  where  damages  are  claimed  by 
the  plaintiff.  Root  t.  McFerrin,  75  D. 
49. 

Value  of  improvements  cannot  be  set  off 
against  damages  in  ejectment,  where  no 
foundation  is  laid  in  the  allegations  of  the 
answer  for  any  proof  on  the  subject.  Ke€u»i 
V.  Cannovan,  82  D.  738;  Moss  v.  Shear,  85  D. 
94. 

Setting  off  value  of  improvements  against 
mesne  profits  in  ejectment  constitutcJi  a  oouo- 
terulaim  or  set-off,  which,  to  be  available  m 
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ft  defense,  moat,  like  any  other  new  matter, 
be  pleaded.     Mo8$  v.  Shear,  85  D.  94. 

In  an  action  for  mesne  profits  asaiast  a 
buna  JuU  possessor,  under  claim  ol  right, 
he  should  be  allowed  for  improveintiats 
made  by  him  to  the  extent  that  they  have 
increased  the  ralue  of  the  premises,  aud  he 
will  not  be  restricted  to  the  value  of  the 
improvements  themselves,  TItomas  t.  Mai- 
com,  99  D.  459. 

A  bona  fide  pnirohaser*s  right  to  compensa- 
tion for  improvements,  in  equity,  on  eviction 
by  paramount  title,  discussed.  DanU  v. 
SmUh,  48  D.  2^79. 

ELECTIOK. 

Between  counts,  in  civil  case,  see  Triat^  35. 
Between  counts,  in  indictment,  see  Indict- 
ment, 32. 
Between  dower,  and  provisions  of  will,  see 

DOWBB,  UL 

Between  forms  and  causes  of  action,  see  Ac- 
tions, 10. 

Between  plesy  answer,  or  demurrer,  inequity, 
see  Flbabino,  68. 

By  infant,  to  affirm  or  disafiirm  contract^  see 

iNTANTfl,  33. 

By  legatees,  see  Lsoagiss,  33. 

Of  common-law  remedy,  see  Common  Law,  4. 

Of  property  exempt  from  levy,  see  Exbou- 

TION,   154. 
Of  remedies,  by  seller  of  chattels,  see  Salbb^ 

87. 
To  accept  or  reject  derise,  see  Dktisb,  81. 
To   forfeit  stock  or  sue  for  assessment^  see 

Ck>RroBATiONa,  77. 

EliECTIONS. 

rrncltides  the  right  to  vote  for  public  offlcerB, 
Renerally;  the  conduct  aud  validity  of  elections; 
the  rules  for  ascertaining  the  result;  election 
cnutestH*.  and  offenses  against  the  election  laws. 
Matters  peculiar  to  the  election  of  officers  of  cor* 
poratious  and  societies  are  not  included.] 

Illegal  contracts  respecting,  see  Contbaots, 
100. 

Judicial  notice  of,  see  Evidxnck,  21. 

Of  city  officers,  see  Municipal  Corpora- 
tions, 79. 

Of  corporate  officers,  see  Cobfobations, 
13^-142. 

Of  county  officers,  see  Countibs,  4. 

Of  officers  of  religious  societies^  see  RxLl- 

GIOUS  SOCIBTIES,  3. 

Of  public  officers,  see  also  OmcxBS,  5. 
Of  sheriffs,  see  SHKBins,  1. 

1.  Right  to  TOte,  generally .  — The 
word  ** people"  for  political  purposes,  as 
ased  in  the  federal  and  state  constitutions, 
must  be  considered  as  synonymous  with 
qualified  voters;  and  the  states,  under  their 
reserved  power  to  regulate  their  internal 
Kovernment  and  police,  have  a  peculiar  and 
exclusive  province  to  say  and  determine 
what  shall  constitute  any  inhabitant  of  the 
states  a  qualiiied  voter,  for  the  federal  govern- 


ment, under  the  constitution,  has  no  power 
over  the  qualifications  of  voters  in  any  of 
the  states.     Bkdr  t.  Rulgely,  97  D.  248. 

The  right  to  exercise  the  privilege  of  the 
elective  franchise  is  neither  a  natural,  abso- 
lute, nor  a  vested  right,  of  which  a  man  cannot 
be  deprived  but  by  due  process  of  law,  bub 
it  is  purely  a  conventional  right,  and  may  be 
enlarged  or  restricted,  granted  or  withheld, 
at  pleasure,  with  or  without  fault;  for  out- 
side of  society,  and  disconnected  with  g0T« 
ernment,  no  person  either  has  or  can  exercise 
the  elective  franchise  as  a  natural  right,  and 
he  only  receives  it  upon  entering  the  social 
compact,  subject  to  such  qualifications  as 
the  state  may  prescribe.     Jb, 

Residence,  under  the  provisions  of  the 
Pennsylvania  constitution  giving  to  certain 
persons  who  have  ''resided'*  in  the  state 
and  in  the  election  district  for  specified 
periods  the  right  to  vote,  means  that  place 
where  the  elector  makes  his  permanent  or 
true  home,  his  principal  place  of  busiuess, 
and  his  family  residence;  where  he  intends 
to  remain  indefinitely,  and  without  any 
present  intention  to  depart,  and  to  which, 
when  he  leaves  it,  he  intends  to  return. 
Fry*a  Election  Case,  10  R.  698. 

A  foreigner  has  a  right  to  vote  immedi- 
ately upon  his  being  naturalized,  if  he  has 
then  resided  within  the  state,  county,  aud 
precinct,  for  the  length  of  time  required  by 
the  constitution,  and  it  is  not  necessary  that 
he  should  have  so  resided  as  a  citizen,  i/or- 
gan  r.  Dudley,  68  D.  735. 

A  person  oorn  in  Canada  of  parents  ol 
African  blood,  who  were  born  in  Virginia, 
and  held  there  as  slaves  until  they  emigrated 
to  Canada,  is  not  entitled  to  vote  as  a  citizen 
of  the  United  States  without  being  natural- 
ized. People  V.  Board  of  Regutration,  12  R. 
297. 

Women  are  not  entitled  to  vote  by  virtue 
of  the  fourteenth  and  fifteenth  amendments 
to  the  United  States  constitution.  Van 
Valkenburgh  v.  Broum,  13  R.  136;  Spencer  v. 
Boai-d  qf  ReffisCixUion,  29  R.  582. 

A  student  attending  coUese,  and  having 
no  other  residence  at  the  college  town,  auQ 
no  intention  of  remaining  there  permanently, 
is  not  entitled  to  vote  there.  Vanderpoel  r. 
O'Hanlon,  36  R.  216;  Fi-y^e  Election  Case,  10 
R.  698;  yet  he  may  gain  the  right  to  vote 
there  if  he  intends  to  make  that  place  his 
permanent  abode,  independent  of  his  sojourn 
as  a  student.  Sanders  v.  Qetdiell,  49  R.  606. 
Under  and  in  pursuance  of  an  act  of  Con- 
gress, "The  National  Asylum  for  Volunteer 
Soldiers "  was  established  in  Ohio,  upon 
land  acquired  by  the  United  States,  and 
jurisdiction  over  which  had  been  ceded  by 
the  state  to  the  United  States,  aud  con- 
tained inmates,  some  of  whom  were,  and 
others  were  not,  residents  of  Ohio  at  the 
time  of  entering.  At  an  election  held  in  the 
county  wherein   the  asylum  was  situated. 
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eertaiB  of  ibo  inmates  were  allowed  to  vote. 
Held,  that  as  the  asylum  was  a  ''needful 
building  "  within  the  provision  allowing  the 
United  States  to  acquire  land,  and  the 
United  States  had  elcclusive  jurisdiction 
over  it,  the  inmates  were  not  residents  of 
the  state,  and  therefore  not  entitled  to  vote. 
liinka  v.  Reese,  2  R.  397. 

d.  statutory  restrictionB.* — Where 
the  constitution  provides  the  qualifications  of 
electors,  additional  ones  cannot  be  required 
by  act  of  the  legislature,  and  no  person  pos^ 
sessing  the  constitutional  qualifications  can 
be  d^*prived  of  the  exercise  of  the  elective 
franchise  by  mere  legislative  enactment 
M'hile  the  constitution  remains  unaltered. 
JfUon  V.  Farr,  87  D.  62.  S.  P.,  Page  v. 
Allen,  93  D.  272. 

A  legislative  act  is  void  which  prescribes 
a  qualihcation  for  an  elector  under  its  pro* 
virions,  additional  to  the  constitutional  re- 

auirements,  aa  a  previous  residence  of  thirty 
ays  in  the  town  where  the  elector  offers  his 
vote.  &i(Ue  T.  Williams,  68  D.  65.  S.  P., 
People  V.  Canaday,  21  R.  465. 

A  state  constitution  may  require  that  the 
oath  of  loyalty  be  taken  b^  all  voters  as  a 
condition  precedent  to  their  exercise  of  the 
right  of  suffrage  at  any  election  held  in  the 
state.  Such  condition  is  not  in  opposition  to 
the  constitution  of  the  United  States.  Blair 
T.  lUdgeiy,  97  D.  248;  Rison  v.  Farr,  87  D.  62. 
Where  the  constitution  provides  the  qual- 
ifications  of  voters,  an  act  of  the  legislature 
requiring  one  who  seeks  to  vote  to  first  take 
oath  that  he  has  not  borne  arms  against  the 
United  States  or  the  state,  or  aided  the  so- 
called  confederate  authorities,  since  a  certain 
date,  is  unconstitutional,  as  such  act  la  equiv- 
alent to  a  provision  that  no  one  who  has  so 
borne  arms  shall  vote,  and  so  adds  additional 
qualifications;  and  again,  such  provision  is 
punitive,  and  by  such  oath  the  person  is 
found  guilty  and  punished  by  being  denied 
the  right  to  vote,  without  due  process  of 
law.     Rison  v.  Farr,  87  D.  62. 

The  legislature  must  prescribe  necessary 
regulations  as  to  whatever  may  be  required 
to  insure  the  full  and  free  exercise  of  the 
rights  of  electors  under  the  constitution^  but 
such  regulations  must  be  subordinate  to  the 
enjoyment  of  the  right.  Page  v.  AUtn,  98 
D.  272. 

A  statute  gave  to  each  ward  of  a  city  an 
equal  number  of  aldermen  in  the  municipal 
council,  but  so  divided  the  city  that  two 
wards  contained  four  hundred  voters  each, 
while  the  remaining  ward  had  two  thousand 
eight  hundred  voters.  Held,  in  violation  of 
tiie  principle,  that  representation  should  be 
apportioned  as  near  as  may  be  to  the  popu- 
lar vote,  and  void.  People  ▼.  Canaday,  21 
R  465. 

*  Power  of  the  state  to  ImpoFie  or  add  to  the 
qualiticHtioos  of  voters,  see  notes,  87  D.  t>4,  65;  97 


A  statute  avthorixing  the  election  of  fooi 
members  of  a  police  board  in  a  city,  bat  de- 
nying the  right  to  any  voter  to  vote  few  men 
than  two  candidatM,  is  iinc<»istitatioiiaL 
State  V.  Constantme,  61  R.  833. 

8.  Oonstitutionality  of  registry 
laws.* — Registry  laws  or  laws  prohiUtJig 
any  person  irom  voting,  whose  oame  does 
not  appear  on  the  register,  are  coustiiutioQaL 
Edmonds  v.  BanlnD-y^  4  R.  177. 

Where  the  constitution  prescribes  the 
qualifications  of  voters,  without  reqaincg 
registration,  a  statute  which  adds  an  ena*  u 
ment  that  no  person  shall  vote  unless  n  :i«* 
tered  according  to  the  provisions  of  the  ai% 
is  invalid.  Dells  v.  Kenziedjf,  35  R.  7^<>. 
White  V.  Comnirs  <^  Multnomah  County,  i>i 
R.  843,  note ;  Page  v.  AlUn,  93  D.  272.  Cod- 
tra,  see  Capen  v.  Foster,  23  D.  632;  McMakim 
▼.  Mayor  etc  qf  Savannah,  42  R.  65. 

Ana  if  the  provision  of  such  law  is  such 
as  to  afford  the  voter  no  opportunity  to  know 
seasonably  whether  his  name  is  on  the  imi 
or  not,  and  to  have  it  inserted  if  previouslj 
omitted,  it  would  constitute  a  serioos  o1*jhc* 
tion  to  its  validity.  Capen  v.  Foster,  23  1). 
632. 

By  the  oonstitution  of  lowsi,  art.  2,  sec 
1,  it  is  provided  that  *' every  white  mala 
citisen  of  the  United  States,  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  cit- 
izen of  the  state  for  six  months  next  preoc<i* 
ing  the  election,  and  of  the  county  i«i  wlncb 
he  claims  his  vote  sixty  daya,  shadl  be  eiiii- 
tied  to  vote  at  all  elections  which  are  now  i*r 
hereafter  may  be  authorized  by  law.**  A 
registry  law  providing  that  '*  no  vote  sha.l 
be  received  ....  from  auy  person  whoie 
name  does  not  appear  on  the  register  aul«»i 
the  person  offering  to  vote  shall  furnish  lue 
judges  of  election  his  affidavit,**  etc,  is  not 
incompatible  with  the  aI>ove  provision  of  iha 
constitution,  and  is  valid.  Editunuis  ▼.  Sua- 
bury,  4  R.  177. 

A  statute  relating  to  elections  required 
registration  as  a  pre-requisite  to  the  rieht  of 
voting;  allowed  voters  only  seven  days  wi  thia 
the  year  in  which  to  rejri;iter  and  correct  u.t 
registration;  made  no  provision  for  regi^tt ra- 
tion thereafter,  nor  for  any  excuse  for  uot 
registering  in  time,  nor  any  weans  whereby 
absentees  could  be  subsequently  registered. 
Held,  unreasonable  and  invalid.  Dofj^tU  v. 
Hudson,  64  R.  832. 

A  statute  relating  to  elections  requtn-d 
registration  as  a  pre*requisite  to  tlie  right  iA 
voting,  constituted  a  board  of  registry  as 
judges  to  decide  on  qualifications,  and  di- 
rected that  the  registry  should  be  cUx<«i 
three  weeks  before  elections.  HvUL,  vsJid. 
People  V.  H^man,  56  R.  793. 

A  statute  providing  that  *' no  person  here> 
aftt  r  naturalized  in  any  court  shall  be  euti« 

*  CoQBtitutlonalfty  of  statutes  requiring  rer1» 
tratinn  of  voters,  see  notes,  'U  i>.  Mii-b&l;   w  II 
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tied  to  be  registered  as  a  voter  within  thirty 
days  of  such  naturalization/'  is  unconstitu- 
tional.    Kinneen  v.   Wells,  69  R.  105. 

4.  Validity  of  electionm ;  proclama- 
tion; notice.* — Where  an  amendatory  act 
requires  adoption  by  the  voters  of  a  city,  a 
vote  at  the  township  polls  in  ratification  of 
Buch  act  is  void,  fioote  v.  CindnnaU,  38  D. 
737. 

The  state  is  bound  by  statutes  made  to 
prevent  tortious  usurpation,  and  to  regulate 
aud  preserve  the  right  of  aU  elections.  Com, 
▼.  Qarrigties,  70  D.  103. 

It  is  necessary  to  the  validity  of  an  elec- 
tion that  the  governor  should  issue  a  proc- 
lamation calling  such  election,  and  enumer- 
ating the  offices  to  be  tilled  thereat  An 
office  not  mentioned  in  such  proclamation 
oiiDUot  be  filled  at  such  election.  People  v. 
IVelUr,  70  D.  754. 

Statutes  providing  that  the  governor  must 
elve  notice  by  proclamation  a  certain  num- 
ber of  days  before  the  election  of  the  offices  to 
be  filled  thereat  are  nuuidatory.  It  is  no 
answer  to  say  that  because  the  constitution 
provides  for  the  filling  of  certain  offices  at 
the  general  election,  such  statutes  may  de- 
feat its  operation;  as,  in  case  the  vacancy 
occurs  immediately  before  such  general  elec- 
tion, and  after  the  time  for  issuing  such  proc- 
lamation had  elapsed.     76. 

The  reason  requiring  issuance  of  a  proo- 
lama-tion  is  to  give  electors  notice  that  an 
election  is  about  to  be  held,  and  of  the  offices 
to  be  filled  thereat.     //>. 

The  mode  prescribed  by  statute  for  inquir- 
Inff  into  and  determining  regularity  and  le- 
gality of  municipal  election,  and  of  the  re- 
turns made  thereof,  must  be  followed  as 
{)rovided,  to  the  exclusion  of  the  common- 
aw  mode  of  redress.  Com.  v.  Oarritjuea,  70 
D.   103. 

A  notice  of  election,  which  omits  to  state 
that  there  will  be  an  election  for  a  certain 
office,  in  which  there  is  a  vacancy,  does  not 
invalidate  the  election  of  the  person  who  re- 
ceived the  majority  of  votes  Tor  that  office. 
People  ex  reL  Speed  v.  llartweli,  86  D.  70; 
SUUe  V.  Jmes,  81  D.  403. 

A  statute  requiring  the  clerk  to  give  notice 
of  holding  of  elections  and  officers  to  be  voted 
for  is  merely  directory,  and  his  omisdion 
to  give  notice  of  an  election  to  a  particular 
office  does  not  invalidate  the  right  to  the 
office  of  the  person  receivins  the  largest 
number  of  votes  therefor.  People  ex  reL 
Sp^eU  V.  HaritotU,  SG  D.  70. 

There  is  no  difference  between  an  election 
for  a  fall  term  and  to  fill  a  vacancy,  with  re- 
g  vrd  to  the  necessity  of  giving  the  statutory 
notice  of  holding  the  election,     lb. 

An  elector  is  presumed  to  have  coenizance 
of  proceedings  of  a  common  council,  which 

•  What  essential  to  the  validity  of  an  election, 
lec  note,  te  D.  745^754. 

Irregularity  in  notice  of,  see  note,  27  D.  HO. 


are  pubUshed  in  the  official  paper  of  the  oor- 
poration;  and  where  they  have  declared  a 
vacancy  in  an  office,  he  will  be  presumed  to 
know  that  there  will  be  an  election  to  fill 
such  vacancy  as  well  as  to  elect  officers  to 
succeed  those  whose  terms  are  about  to  ex- 
pire.   /6. 

An  ofifer  made  by  a  candidate  for  office, 
for  the  purpose  of  gaining  votes,  that  if 
elected  he  will  pay  into  the  public  treasury 
all  the  fees  of  the  office  above  a  oertain  sum, 
invalidases  his  election  and  disqualifies  him 
for  the  office.  Oarroihen  v.  RwMtU,  36  K. 
222. 

A  township  election  was  duly  called,  pur- 
suant to  statute,  in  June,  1870,  on  the  ques- 
tion of  a  donation  for  railroad  aid,  and 
held  on  the  2d  of  July,  1870,  and  the  dona- 
tion was  voted.  On  the  same  day  a  new 
constitution  and  a  separate  article  prohibit- 
ing municipal  aid  to  railroads  were  submit- 
ted to  the  people,  and  adopted  The  same 
{'udges  and  clerks  conducted  both  elections, 
>ut  separate  ballot-boxes,  poll-l>ooks,  and 
tally-lists  were  used.  Both  elections  were 
opened  and  closed  on  the  same  time.  The 
polls  at  general  elections  were  required  by 
law  to  be  opened  at  8  a.  m.,  and  closed  at  6 
r.  M.,  unless  the  judges  should  decide  to 
keep  them  open  longer,  not  later  than  mid- 
night. The  schedule  to  the  constitution  re- 
quired the  polls  on  the  question  of  adoption 
to  be  kept  open  till  sunset.  The  |iolls  io 
this  instance  were  kept  open  till  about  sun- 
set. Held^  that  it  could  not  bo  said  that  the 
donation  was  adopted  prior  to  the  adoption 
of  the  prohibitory  article  of  the  constitution. 
Pe<ypU  V.  Twon  qf  Bieluyp,  53  R.  605. 

6.  Elig^ibility  of  candidates.  '—Where 
a  majority,  with  notice,  vote  for  a  person 
who  is  constitutionally  ineligible  for  office, 
the  eligible  candidate  who  receives  the  next 
hi^hctft  vote  is  entitled  to  the  office.  Whether 
this  rule  would  apply  in  case  of  an  ineligi- 
bility not  couBtitutional,  hot  decided.  Ou' 
lick  V.  New,  77  D.  49. 

By  the  constitution  and  laws,  the  voice  of  a 
majority  controls  elections,  but  that  voice  to 
be  effectual  must  be  constitutionally  and 
legally  expressed.     Ih. 

Voters  of  the  county  are  chargeable  with 
notice  that  the  mayor  of  a  city  therein 
has,  by  statute,  jurisdiction  as  a  judicial  offi- 
cer throughout  the  county,  and  is  therefore 
during  his  term  of  office  constitutionally  in- 
eligible to  any  office  other  than  a  judicial 
one.  Therefore  votes  cast  for  such  person 
for  the  office  of  sheriff  of  the  county,  though 
a  majority,  are  ineffectual  foi  any  purpose. 
lb. 

Votes  cast  at  an  election  for  a  person  who 
is  disqualified  from  holding  office  are  not 
nullities;  and  where,  at  an  election  for  sheriff, 

*  Ineligibility  of  candidate  rercivinjf  hlghent 
number  of  voiep,  effect  of,  see  nutes,  S3  D.  161- 
l&i;  12  &.  841,342. 
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a  majority  of  the  Totes  are  oast  for  a  disciaali- 
fied  person,  the  minority  candidate  is  not 
to  be  returned  as  elected.  Com,  v.  McCluley, 
94t  D.  75.  S.  P.,  State  r.  OUea,  62  D.  149; 
SubleU  Y.  Bedweii,  12.  R.  338. 

Where  an  ineligible  candidate  for  a  public 
office  receives  a  plurality  of  votes,  the  next 
highest  candidate  is  not  entitled  to  the  office 
if  the  ineligibility  does  not  appear  on  the 
ballots.     Bamum  v.  Oiitdn,  38  K.  304. 

At  an  election  F.  and  C.  were  candidates 
for  an  office,  for  which  F.  was  duly  quali- 
fied, but  for  which  C.  was  ineligible  by  hold* 
ing  an  office  made  incompatible  with  the 
former  by  statute.  C.  had  the  majority  of 
votes.  Meldf  1.  That  C.  was  not  elected;  2. 
That  F.  was  not  elected,  in  the  alisence  of 
proof  that  those  who  voted  for  C.  did  so  with 
notice  of  his  disqualification;  3.  That  there 
was  no  presumption  of  such  notice,  from  the 
fact  that  the  disqualification  was  created  by 
a  public  statute.  People  v.  CluU,  10  R. 
608. 

At  an  election  of  oommiHsioners,  where  it 
was  doubtful  as  to  whether  two  or  three 
vacancies  existed,  A  and  B  were  elected  to 
fill  the  two  conceded  vacancies,  and  C  was 
also  declared  elected  **  in  case  a  vacancy  is 
found  to  exist.*'  0  thereupon  applied  for  a 
mandamus  to  compel  the  delivery  to  him  of 
a  commission  on  the  ground  that  A  was  dis- 
qualified. Held,  that  C  was  not  entitled  to 
the  office,  even  if  A  was  disqualified.  Price 
V.  Baker,  13  R.  346. 

6.  Appointmexit  and  powers  of  elec- 
tion officers.  —  The  office  of  judge  of  elec- 
tion is  judicial  in  its  nature,  and  such  officer 
cannot  be  held  legally  responsible  for  any- 
thing more  than  an  honest  and  faithful  ex- 
ercise of  his  judgment,  and  is  not  liable  for 
the  consequences  of  mistakes  honestly  made. 
Bevard  v.  Hoffman,  81  D.  618. 

The  registration  law  may  be  said  to  have 
been  carried  into  effect  when  the  registrars 
have  been  appointed  for  every  county  in  the 
state,  and  have  been  entered  upon  and  are 
discharging  their  duties.  Hardesty  v.  Tc^fl^ 
87  D.  584. 

Registration  officers  are  properly  qualified 
by  taking  and  subscribiag  the  oath  m  regis- 
tration book  before  any  one  having  authority 
to  administer  oaths.  It  is  not  necessary  that 
they  should  take  the  oath  before  the  clerk 
of  the  circuit  court,  and  subscribe  thereto  in 
his  test  book.     Ih. 

Where  registration  law  provides  for  days 
for  the  correction  of  errors  and  supplying 
omissions  in  register  of  voters,  if  the  regis- 
tration officers  misconceive  their  duty  in' any 
respect,  or  violate  their  trust  by  asking 
questions  of  applicants  for  registration  which 
the  law  does  not  warrant,  it  is  not  for  a  court 
of  equity  to  apply  the  remedy  by  injunction 
and  arrest  their  proceedings  because  one  or 
more  may  not  have  been  fairly  dealt  with. 
Nor  will  the  joinder  of  several  of  the  latter 


give  equity  Jorisdiction,  upon  the  f^roaad  si 

preventing  a  multiplicity  of  suits.     /  &u 

Where  constitution  provides  that  after  the 
general  assembly  shall  have  passed,  an  act  <i. 
registration,  and  the  same  shall  have  been 
carried  into  effect,  no  person  shall  vou 
whose  name  does  not  appear  on  the  register, 
and  an  act  of  the  legislature  provide*  that 
the  judges  of  election  shall  not  receive  or 
deposit  the  ballot  of  any  person  whoae  name 
does  not  appear  thereon  after  such  a  law  has 
been  passed  and  has  gone  into  effeet,  a 
petition  for  an  injunction  preventing  the  use 
of  a  register  prepared  for  a  oertain  county, 
and  that  the  election  be  conducted  as  before 
the  passage  of  the  registration  law.  upon  the 
ground  that  the  officers  of  resistratioD  were 
not  duly  qualified,  will  not  be  granted,  as 
under  the  oonstitution  the  court  has  no 
power  to  change  the  evidenoe  of  a  voter  s 
qualifications  in  one  section  of  the  state, 
and  clothe  the  judges  of  election  therein 
with  powers  not  conferred  by  the  legislature, 
but  expressly  taken  away.     76. 

A  statute  directing  the  justices  of  the 
supreme  court  to  appoint  supervisors  of 
election  is  unconstitutional  and  void,  be- 
cause that  duty  is  not  a  judicial  f  nnction. 
Com  of  Supenriaore  qf  Election,  19  R.  341. 

A  board  of  registration  of  voters  were 
required  by  statute  to  erase  from  the  list  of 
registered  voters  the  name  of  any  person 
proved,  on  a  hearing  had  after  notice  to  him, 
to  be  disqualified.  Held,  that  the  board,  is 
performing  this  duty,  acted  judicially,  and 
that  a  voter  could  maintain  no  action  against 
them  for  wrongfully  erasing  his  name,  with- 
out showing  that  they  failed  to  give  hin  the 
notice  required  by  law.  Fauekr  v.  Parwoue, 
20  R.  431. 

A  statute  providing  for  the  appointment 
of  election  inspectors  in  Detroit  by  a  board 
to  be  appointed  by  the  mayor  and  conncil, 
and  to  consist  of  two  persons  from  each  of 
the  two  leading  political  parties,  is  oncoa- 
stitutional.  Attorney'Oenarai  v.  Board  ^ 
Councilmen^  55  R.  675. 

7.  Conduct  of  the  election,  gpenerally. 
—  An  election  held  on  a  different  day  fn»a 
that  provided  by  an  act  erecting  a  new 
county,  where  the  county  is  not  organized 
by  the  time  specified,  is  void.  Brewer  v. 
Daw,  49  D.  706. 

Express  legislative  authority  to  hold  aa 
election  is  essential  to  its  validity.     /&. 

Irregularities  in  the  conduct  of  an  eleo* 
tion — such  as  neglect  of  inspectors  or  clerks 
to  take  the  prescribed  oath,  or  to  take  it  ra 
a  formal  manner;  errors  in  the  spelling  of 
names  of  candidates  on  ballots  cast;  actiim 
of  unauthorized  persons  (without  frandule&t 
intent)  as  inspectors,  and  the  like  —  do  not 
avoid  the  election  or  impair  the  title  to  the 
office  of  the  candidate  for  whom  the  ma- 
jority  of  votes  was  actually  and  intentionally 
cast.      The  errors  or   irregularities   whisk 
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warrant  rejecting  the  ballots  are  snoh  as 
operate  to  deprive  lawful  elector*  applying 
to  vote  of  their  privilege,  or  to  receive  hal- 
lo bai  of  persons  not  entitled  to  vote.  People 
▼.  Cook,  59  D.  451. 

It  is  for  the  legialatore  to  prescribe  the 
time   and   manner  of    calling  and  holding 
eluctiond;  and  if  the  room  at  which  an  elec- 
tioii  is  called  is  small,  inconvenient,  and  in« 
acce;ssible  to  large  numbers,  as  it  was  in  this 
case,   the  electors,  or  a  majority  of  those 
present,  may  adjourn  to  some  other  place 
where  these  objections  do  not  ezist»  making 
public  announcement  thereof  and  causing 
proper  notice  to  be  given  to  voters  who  shall 
couie   afterwards.     The  electors   have  this 
right  as  a  power  incident  to  all  corporations 
at   common  law,  irrespective  of  statutory 
grant,  and  is  always  possessed  by  the  elec- 
tors assembled    on  such    occasions,   unless 
expressly  taken  away  by  statute.     Brodltead 
V.  Miiwitukee,  88  D.  711.     8.  P.,  Fatrington 
V.  Turner,  51  K.  88. 

At  an  election  the  polls  were  closed  an 
hour  before  the  lawful  time.  Held,  that  in 
tiie  absence  of  fraud  or  ot  evidence  that  any 
one  offered  to  vote  during  the  hour,  or  was 
prevented  from  votiug  by  the  closing,  the 
election  was  valid.  Cleland  v.  Porter,  24  R. 
273. 

8.  Ballots,  their  form,  validity, 
etc.*  —  Where  the  statute  requires  ballots 
to  be  written  or  printed  on  white  paper, 
without  any  marks  or  figures  thereon  to  dis- 
tinguish one  ballot  from  another,  ballots  on 
paper  tinged  with  blue,  having  bluish  lines 
thereon,  placed  there  by  the  manufacturer, 
but  not  m  tended  to  distinguish  one  ballot 
from  another,  are  upon  white  paper  within 
the  meaning  of  the  statute.  People  v.  KU- 
duff,  60  D.  769. 

Evidence  is  inadmi88il>le  to  show  intention 
of  persons  voting  for  **H.  I.  Higgins"  to 
vote  for  **  Henry  I.  Uigsins,'*  andto  show 
the  identity  of  *' U.  L  Biggins'*  with 
**  Henry  L  Higgins."  People  y.  Higgms,  61 
D.  491. 

The  statute  of  Michigan,  prescribing  man- 
ner of  keeping  ballots  after  election  is  direc- 
tory, and  a  compliance  with  its  provisions  is 
not  requisite.     lb. 

A  voter's  intention  is  to  be  inferred  from  a 
reasonable  construction  of  his  acts,  and  is 
not  to  be  ascertained  by  evidence  of  his  men- 
tal purpose  in  depositing  his  ballot,  or  his 
notions  of  the  legal  effect  of  what  it  contained 
or  omitted.     People  v.  Snxion,  78  D.  191. 

A  voter's  writing  a  name  on  the  ballot,  in 
connection  with  the  title  of  an  office,  is  a 
'^articieut  designation  of  the  name  for  that 
oitice,  although  he  omits  to  strike  out  a  name 
printed  on  it  in  connection  with  the  same 
otbue.  The  writing  is  to  prevail  as  the  high- 
est evidence  of  his  intention.     lb, 

*  Hevices  on  ballots,  what  pruhibited,  see  note. 


Unless  a  voter  so  pastes  a  slip  on  his 
ticket  as  to  show  beyond  question  for  whom 
he  voted  for  a  particular  office,  it  cannot  be 
counted.     People  v.  CicoU,  97  D.  141. 

Where  a  slip  is  so  pasted  as  to  show  upon 
face  of  ballot  two  distmct  names  for  the  same 
office,  the  ballot  can  l>e  counted  for  neither; 
but  if  the  name  is  so  placed  above  the  name 
of  another  candidate  for  the  same  office  as  to 
partially  obliterate  it,  it  may  be  counted  for 
the  candidate  whose  name  is  on  tlie  slip. 
lb. 

Description  of  office  in  ballot  need  only  l>e 
such  as  to  leave  no  doubt  of  what  was 
meant.  Omitting  the  word  "for"  before 
the  name  of  the  office  is  immaterial.     lb. 

Ballots  containing  only  initials  of  candi* 
date's  christian  name  cannot  be  counted  for 
him«  nor  can  one  which  contains  only  a  por- 
tion of  his  surname,  unless  such  portion  is 
idem  eonane  with  the  whole.  It  is  fatal  to 
the  ballot  to  leave  out  a  syllable  from  any 
material  portion  of  the  name.     Jb, 

A  diamond-shaped  ballot  is  not  a  *' device" 
within  a  statute  prohibiting  ** devices"  on 
ballots.     Stale  y.  PhiUip»,  51  R.  646. 

At  an  election  concerning  the  issue  of 
county  bonds  it  was  prescribed  that  the 
▼oters  in  the  affirmative  should  write  or 

Erint  on  their  ballots  the  words  "for  the 
ends,"  and  those  opposed,  "against  the 
bonds."  Certain  ballots  were  cast  on  which 
had  been  printed,  "for  the  bonds,"  but  a 
pencil-mark  had  been  drawn  through  those 
words,  and  immeiliately  underneath  was 
written  in  pencil,  "againsL"  held,  that 
they  should  be  counted  in  the  negative. 
Clerk  V.  Comm'rs,  52  R.  520. 

9.  Secrecy  of  the  ballot.  —  A  voter  by 
ballot  cannot  be  compelleil  to  disclose  for 
whom  he  voted,  but  his  evidence  given  vol- 
untarily may  be  received.  Brewer  v.  Weak'^ 
ley,  5  D.  656. 

A  voter  called  as  a  witness  may  be  asked 
for  whom  he  voted,  and  if  he  declines  to 
state,  or  is  unable  to  do  so,  it  is  competent 
to  resort  to  circumstantial  evidence  to  raise 
a  presumption  in  regard  to  that  fact,  and  he 
may  be  asked  for  whom  he  intended  to  vote, 
as  one  of  the  circumstances  bearing  upon  the 
question.  People  ex  reL  SmUfi  v.  PtOMt,  84  D. 
242.     Contra,  People  v.  Cicoti,  97  D.  141. 

No  evidence  can  be  received  to  establish 
for  whom  an  elector  voted,  unless  by  his  own 
consent,  as  by  openly  exhibiting  his  ticket 
before  voting  it.  Evidence  of  the  external 
appearance  of  the  ticket  is  incompetent, 
where  there  are  several  names  on  the  ticket 
and  "split"  tickets  have  been  polled;  nor 
can  knowledge  surreptitiously  obtained  be 
given  in  evidence,  as  by  looking  over  the 
voter's  shoulder  while  he  was  preparing  his 
ticket,  or  showing  it  to  a  friend.  So,  if  the 
inspector  should  read  it  in  violation  of  law. 
Nor  are  the  voter's  declarations  of  the  con- 
tents of  his  ballot  admissible,  as  by  the  very 
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•pint  of  the  system  of  voting  by  secret  bal- 
lot the  legal  risht  of  deceiviug  others  as  to 
hit  Tote  is  implied.  People  v.  CicoU,  d7  D. 
HI. 

Where  it  has  beeo  shown  that  one  who 
▼oted  was  not  legally  qualified  nor  entitled 
to  vote,  he  is  no  longer  entitled  to  the  privi- 
lege of  having  the  secrecy  of  his  ballot  pro- 
tected, and  its  contents  may  be  shown  by 
proper  evidence,  but  where  his  qualifications 
are  in  dispute,  he  cannot  be  compelled  to 
disclose  his  vote.     lb. 

An  act  required  the  inspectors  of  election 
to  place  on  the  back  of  the  ballot  of  each 
voter  the  number  opposite  his  name  in  the 
poll-list.  Held,  that  the  act  was  nnoonsti- 
tutional  and  void,  on  the  ground  that  the  in- 
tent of  the  constitution  is  to  secure  to  each 
voter  abaolute  secrecy.  WUliame  v.  Stein,  10 
R.  97. 

10.  Beceiving  and  rejecting  ballots. 
—  Ballots  at  a  town  meeting  containing 
more  names  of  candidates  for  constables  than 
the  number  which  the  meeting  has  decided 
to  elect  are  illegal,  and  must  be  rejected. 
People  V.  LoomiSf  24  D.  33. 

Election  officers  should  not  reject  ballots 
because  of  being  put  in  a  wrong  box  (where 
diifereut  classes  of  officers  were  being  voted 
for,  and  two  boxes  were  therefore  used),  if 
the  intention  of  the  voter  could  be  ascer- 
tained with  reasonable  certainty;  and  this 
whether  the  error  was  the  result  of  the  hon- 
est mistake  of  the  voter,  or  was  caused  by 
the  mistake  or  fraud  of  the  election  officer. 
People  V.  Batee,  83  D.  745. 

Inspectors  of  election,  in  receiving  or  re- 
jecting votes,  act  as  ministerial  and  not  as 
judicial  officers,  and  their  decision  is  not 
conclusive  with  regard  to  the  legality  of  the 
votes,  when  the  question  is  presented  in  an 
action  properly  instituted  to  try  the  right  of 
persons  elected  to  office  or  defeated  by  the 
result  of  their  decisions.  People  ex  reL  Smiih 
V.  Peaee,  84  D.  242. 

Inspectors  of  election  have  no  authority 
to  reject  a  vote,  except  in  the  special  cases 
where  it  is  expressly  given  by  the  statute, 
as  when  the  voter  refuses  to  take  the  oath, 
or  to  answer  questions,  stands  convicted  of 
a  crime,  or  is  interested  in  the  result  of  a 
bet  or  wager  on  the  result  of  the  election. 

n. 

Reception  of  illegal  votes  at  an  election 
does  not  affect  its  validity,  unless  it  is  shown 
that  their  reception  affected  the  result.  Peo- 
pUv.  CicoU,  97  D.  141. 

11.  Action  for  damages  for  refusing 
ballot.  —  Officers  required  by  law  to  exer- 
cise their  judgment  are  not  liable  for  mis- 
takes in  law,  when  their  motives  a^  un- 
tainted with  fraud  or  malice.  Hence,  an 
action  on  the  case  will  not  lie  against  the  elec- 
tion officers  for  refusing  the  vote  of  a  person 
legally  qualified  to  vote,  withont  alleging 
and  proving  fraud  or  malice  on  the  part  of 


rach  officers.  Jenkhu  ▼.  WeJdrtm,  6  D.  359; 
PaUeretm  ▼.  IXAuUnoe,  M  D.  664;  Morgam 
▼.  Dudley,  68  D.  735;  Btmtrd  t.  Bi^moM,  81 
D.  618. 

A  selectman  who  denies  to  a  eiftiaan  his 
right  of  voting  is  answerable  in  an  actioii  for 
damages.  Capen  v.  FoUer,  23  D.  632;  Larmed 
V.  FTAee/er,  54  R.  483. 

A  sheriff  acts  judicially  in  dedding  be- 
tween two  judges  of  election,  when  they  dis- 
agree as  to  the  qualification  of  a  voter. 
Morgan  ▼.  Dudley,  68  D.  735. 

An  allegation  in  a  petition  against  tits 
sheriff  for  refusing  to  permit  plaintiff'  to  vote, 
that  he  knowin^y  and  willfully,  with  aa 
unlawful  intention,  refused  to  receive  tks 
j.aintifr..ot^.t.te.agood«««<^«^ 

Willfnl,  fraudulent,  or  oormpt  refusal  of  a 
vote  by  judges  of  election,  or  like  denial  of 
registration  by  the  officers  appointed  to  reg- 
ister voters,  can  be  adequately  oompen<at«l 
for,  in  damages  at  law,  and  equity  will  eon- 
seqnently  refuse  to  interfere  in  such  mattera 
Hardeeiy  ▼.  Tafi,  87  D.  584. 

Statement  of  facts  held  sufficient  to  snb- 
ject  judge  of  election  to  action  for  damages 
for  unlawfully  refusing  to  receive  the  vote 
of  a  qualified  voter.  Ckritman  ▼.  Bmee,  85 
D.  603. 

Id.  Election  retnms,  and  their  ef- 
fect. —  The  return  of  a  county  board  of  elec- 
tion canvassers  not  being  oonclnsiTe,  an  av«:f^ 
ment  in  a  plea  that  it  appears  therefrom  that 
the  defendant  had  the  largest  number  of 
votes  is  immateriaL  People  v.  Van  Ciete,  53 
D.  69. 

Duties  of  election  boards  being  merely 
ministerial,  their  omissions  or  mistakes  caa 
have  no  oontrolling  influence  on  the  electioa. 
lb. 

The  legality  of  an  election  does  not  dopes  1 
upon  the  declaration  of  the  board  of  elecuoa, 
and  where  such  declaration  is  illegally  with- 
held, the  rijzht  to  the  office  rests  in  the  Mr- 
son  elected,  -^thout  such  declaration.  Tks 
authority,  rights,  and  powers  of  officers  an 
derived  from  the  election,  and  not  from  the 
retuma     People  v.  Kilduf',  60  D.  769. 

The  certiiicate  of  the  proper  officer  as  ts 
the  result  of  an  election  ia  prinut  /agie  evi- 
dence of  its  fairness,  but  such  certificate  mar 
be  impeached.  PreUyman  v.  SuperTtMon,  71 
D.  230.  S.  P..  LouisvUie  etc  IL  &  Co.  r. 
Daviflaon,  62  D.  424. 

Election  returns  of  inspectors  are  presem^ 
tive  proof  of  the  result  of  the  election,  if  tbe 
law  has  been  complied  with,  and  can  only  be 
rebutted  by  a  new  count  upon  a  legal  inves- 
tigation. But  where  the  mspeetors  befora 
making  the  count  left  the  ballots  exposed 
and  unguarded  in  violation  of  the  statute 
there  is  not  the  same  certainty  of  their  cor- 
rectness which  the  law  would  hsve  otherwat 
presumed;  and  it  is  for  the  jury  to  find,  as 
matter  of  fact,  whether  the  count 
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reet»   or   wh«th«r    th«  inspector's   retarnf 
were  ccmot,    Peopie  ▼.  CicoU,  97  D.  141. 

A  certificate  of  election  is  prima  fadt  evi- 
deuce  of  title,  and  the  court  will  not  go  be- 
hind it  in  proceedings  for  a  mancMmiiw. 
SiaU  ▼.  Sherwood,  2  R.  116. 

The  relator  received  from  the  proper  officer 
a  certificate  of  his  election  to  the  office  of  dit* 
trict  clerk  of  M.  County;  he  subsequently 
took  the  oath,  gare  and  filed  the  bond  re- 
quired by  law,  and  then  demanded  of  the 
respondent — the  former  clerk,  whose  term 
of  office  had  expired,  and  who  was  in  posses* 
sion — the  seal,  records,  books,  papers,  etc., 
belonging  to  said  office.  The  respondent 
answered  that  the  relator,  being  a  non-resi- 
dent of  the  state,  was  ineligible  to  the  office, 
and  therefore  not  legally  elected.  Heldf 
that  the  relator  was  entitled  to  a  majidannu, 
lb. 

Where  election  returns,  as  required  by 
law,  are  directed  to  the  speaker  of  the  house 
of  ropresentatires,  in  care  of  the  secretary 
of  state,  and  are  to  be  deliyered  by  the  sec- 
retary to  the  speaker,  injunction  will  not 
issue  to  restrain  the  secretary  from  deliver- 
ing  them,  on  the  allegation  that  they  are 
wrongful  and  illegaL  Smith  r,  Myer$f  68 
K.  375. 

18.  OaliTassing  the  vote.  —The  cor- 
rectness of  the  performance  of  official  duty 
imposed  by  law  upon  the  executive  depart- 
ment, of  opening  and  oomparing  votes  re- 
turned, is  not  a  subject  for  judicial  inquiry. 
VenneU  ▼.  Petitioner,  64  D.  602. 

A  board  of  election  canvassers,  to  whom 
the  judges  or  board  of  election  return  their 
certificate  showing  the  number  of  votes  cast 
for  each  candidate  can  only  declare  the  re- 
sult as  shown  by  such  certificate.  Such 
board  of  canvassers  cannot  pass  upon  the 
qualification  of  voters  or  the  reception  of 
ballots;  nor  can  it  determine  whether,  in 
making  up  the  result  of  the  poll,  ballots 
should  or  should  not  be  counted.  These 
questions  can  only  be  considered  by  this 
board  in  cases  of  contested  elections.  People 
▼.  KUdugr,  60  D.  769. 

The  common  council  of  a  city  having  once 
legally  canvassed  the  returns  of  an  election 
for  mayor  have  exhausted  their  power,  and 
cannot  snbeequently,  after  a  reorganization, 
recanvass  the  returns,  and  reverse  the  for- 
mer determination.  HadUy  v.  C^  of  Air 
hany^  88  D.  412. 

The  effect  of  returns  of  election  for  mayor 
by  a  board  constituted  by  law  to  canvass 
them  and  determine  the  result  is  conclusive 
as  determined  by  such  board,  and  is  not  open 
for  oonsideration  in  a  collateral  proceeding 
in  which  the  title  of  the  mayor  is  in  question. 
ih. 

Where  there  are  more  ballots  found  in  the 
box  than  there  are  names  on  the  poll  list, 
and  the  inspectors  fail  to  draw  from  the  box 
tbe  excete  Wf ore  oanvMsing  the  votes,  suoh 


extra  ballots  should,  on  a  trial  of  the  matter, 
be  so  apportioned  that  each  candidate  shall 
have  deducted  a  share  of  them,  proportioned 
according  to  the  whole  number  of  votes  re- 
ceived by  him.     People  v.  CicoU,  97  D.  141. 

The  result  of  an  election  roust  be  deter- 
mined sorely  by  the  ballots  received  accord- 
ing to-  law;  and  where  the  election  proceed- 
ings are  not  irregular,  and  the  law  has 
been  complied  with  in  correcting  the  lists 
and  preserving  the  ballots,  the  means  of  de< 
terminin^  the  result  must  be  in  the  main 
arithmeticaL    lb, 

A  eanvassing  board  has  no  power  to  throw 
out  returns  of  votes  which  are  genuine  and 
regular  in  form,  on  the  ground  of  fraud  in  the 
election;  and  if  it  does  throw  out  such  re- 
turns, may  be  compelled  by  mandamuM  to 
reassemble  and  make  a  correct  canvass. 
Lewi$  V.  Comniiujofio-f,  22  R.  276. 

The  decision  of  the  covernor  and  council 
as  a  canvassing  board  does  not  conclude  the 
other  branches  of  the  government.  Prince 
▼.  Skimn,26  R.  326. 

A  decision  of  such  canvassing  board,  throw- 
ing oat  6,311  votes  because  two  were  re- 
turned as  "scattering,"  but  which  in  any 
event  oonld  not  have  changed  the  result^  is 
illegal  and  void.    IK 

The  board  of  canvassers  of  general  elections 
in  Florida  met  to  perform  the  duties  of  their 
office  on  the  day  appointed  by  law,  but  were 
restrained  from  acting  by  an  injunction. 
Returns  from  all  the  counties  had  not  at 
that  time  been  received.  The  board  again 
met  pursuant  to  adjournment,  and  proceeded 
to  certify  and  declare  the  result  of  the  elec- 
tion, as  the  same  appeared  from  the  returns 
received  at  the  time  of  their  first  meeting, 
notwithstanding  that  returns  from  all  the 
counties  had  been  received  before  the  com- 
pletion of  the  canvass.  The  board  tJaen  ad- 
jonmed  sjne  die.  Held,  that  the  supreme 
court  has  power  to  issue  a  writ  of  mamia- 
mtu,  requiring  the  board  to  reassemble  and 
make  a  complete  canvass  of  all  the  returns 
in  their  possession.  Florida  v.  Oibbs,  7  R.  233. 

14.  Oontested  elections.*  —  Where 
the  records  of  the  court»  in  a  contested  elec- 
tion case,  show  that  no  quorum  of  judges 
was  present,  that  the  contestants'  attorneys 
submitted  the  case  to  arbitration,  that  the 
award  of  the  arbitrators  was  made  the  judg- 
ment of  the  court,  the  whole  proceediuga 
are  a  nullity,  because  the  award  was  not  ren- 
dered as  a  judgment  by  a  court,  there  being 
no  quorum.     FUscliugh  v.  CtuUr,  51  D.  728. 

Statements  by  the  county  board  of  canvass- 
ers, and  the  certificate  of  election  granted 
thereon,  are  but  prima  fade  evidence  of  the 
matters  stated  in  such  statements  and  cer- 
tificate, and  a  contestant  may  go  behind  such 
returns,  and  if  necessary,  examine  the  ballots 
themselves.     People  v.  Van  CUve,  63  D.  69. 

*  Evidence  to  ihow  that  Illegal  votes  were  casL 
see  important  note^  M  I>.  Tfid-HA. 
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In  showing  titlo  to  an  elective  office,  it  is 
sufficient  to  aver  in  the  plea  that  the  election 
was  held,  that  tiiere  was  anthority  to  hold 
it,  and  that  at  said  election  tiie  defendant 
received  the  required  number  of  rotes.    /6. 

Contestants  of  an  election  cannot  take  ad- 
▼antage  of  an  irregularity  committed  by 
themselves.  LouiniiU  tie,  R,  R.Ca.  ▼.  Da- 
vidson  Co.,  62  D.  424. 

The  fact  that  in  one  |»recinct  no  election 
was  opened  and  held  does  not  of  itself  in- 
validate  a  oonnty  election.  To  efTect  this,  it 
must  appear  that  the  general  result  of  the 
election  was  changed  by  it;  and  tiio  burden 
of  showing  this  lies  upon  those  who  contest 
the  general  return  of  the  sherift     lb. 

All  votes  cast  by  non-qualified  voters  must 
be  deducted  or  disallowed  in  a  dvU  suit  or 
proceeding  brought  to  determine  the  right  of 
au  individual  to  a  particular  office,  depend- 
ing upon  a  gen«raf  election.  Peopfe  ex  rtL 
Smith  V.  Pease,  84  D.  242. 

The  declaration  of  a  voter  as  to  his  want 
of  qualification  is  admissible,  and  legal  evi- 
dence, upon  a  scrutiny  had  in  reference  to 
the  validity  of  an  election,     /ft. 

Where  it  is  shown  that  unqualified  persons 
voted  at  an  election,  this  will  not  be  allowed 
to  diange  the  result*  unless  it  is  shown  for 
whom  they  voted.  PeopU  v.  Cicoti,  97  D. 
141. 

A  certificate  of  election  to  an  office  is  only 
frima  facia  evidence  of  title;  and  if  the  re- 
turns are  shown  to  be  false,  the  incumbent 
must  establish  his  title  by  other  proof,  or 
submit  to  judgment  of  ouster.  Peopk  v. 
Thacher,  14  R.  312. 

1 6 .  Unlawful  voting.  —  A  person  mav 
be  convicted  of  illegal  voting  notwithstand- 
ing any  irregularities  which  may  have  oc- 
curred at  the  election,  such  as  failing  to 
swear  in  the  election  officers,  or  holding  the 

t>olU  at  an  improper  place,  as  such  irregu- 
arities  can  only  be  taken  advantage  of  in  a 
direct  proceeding.  State  v.  Cohoon,  65  D. 
407. 

Fraud  in  an  election  of  public  officers  is  in- 
dictable at  common  law.  Com.  v.  McHale, 
39  R.  808. 

A  presentment  for  illegal  voting  not  show- 
ing the  grounds  of  illegality  is  lutd,  as  where  it 
charges  the  defendant  with  unlawfully  votinff 
in  a  certain  county,  not  being  "a  qualified 
voter  of  the  county,"  but  does  not  state  in 
what  the  disqualification  consisted.  Pearee 
V.  State,  60  D.  135;  QiUnn  v.  State,  9  R. 
754. 

Defendant  was  indicted  for  that  he  "  did 
willfully,  knowingly,  and  unlawfully  vote" 
at  an  election  in  a  certain  precinct,  "  havincr 
no  lawful  right  to  vote  at  said  precinct, 
and  "  well  knowing  himself  not  entitled  by 
law  to  vote  thereat.  Held,  good  after  ver- 
dict; but  that  it  would  have  Men  bad  on  de- 
murrer for  not'  showing  the  reason  of  the 
disqualification.    Stale  v.  Bruce,  20  R.  734. 


A  conviction  on  an  indictment  for  illegal 
voting,  not  being  of  full  age,  is  orroiieous  d 
the  defendant,  when  he  voted,  though  in  fact 
an  infant,  believed  in  good  faitb  that  he 
was  of  full  age.     Gordon  v.  Stale,  23  R.  57a. 

The  Alabama  constitution  of  1875  denied 
the  privilege  of  voting  to  those  "  who  shall 
have  been  convicted  of  treaaoii«  embezzie- 
ment  of  publio  f nnds,  malfeasance  in  office, 
larceny,  eto.  The  former  oonstitntioa  con- 
tained no  such  provision.  lidd^  that  oee 
convicted  of  larceny  in  1871  might  be  pun- 
ished, under  the  statute  against  illegal  voting 
for  voting  in  1884.  Waehmgton  t.  Atfe,  51 
K479. 

16.  Bribery  of  TOters.  —  Bribery,  er 
attempt  at  briberv  of  an  elector,  is  a  crime  at 
common  law,  ana  so  is  an  offer  to  pay  him 
money  for  giving  in  his  beilot.  SiaiU  v. 
•/odbofi,  40  R.  342. 

A  public  offer  to  the  electoral,  hj  a  candi- 
date for  public  office,  to  perform  the  dnties 
of  the  office  for  less  than  the  Isfl^  salary  or 
fees,  invalidates  his  election,  alale  v.  Cof- 
tier,  87  R.  417;  StaU  v.  Pyrdm,  17  B. 
485. 

17.  Betting  on  elections.  —  A  sale 
constitutes  a  bet  on  an  election,  and  the 
parties  are  indictable  therefor  where  the 
substance  of  the  oon  tract  is  that  the  property 
sold  shall  be  paid  for  at  a  fair  value,  or 
more,  in  case  a  particular  election  shall  re- 
sult in  a  certain  way,  and  shall  not  be  paid 
for  at  all,  or  shall  be  paid  for  at  lea  or  more 
than  its  value,  if  the  election  shall  reienlt  in  a 
certain  other  way.  Com.  v.  Siumtef  63  D. 
551. 

An  indictment  for  betting  on  the  election 
ef  a  particular  person  at  a  certain  election  is 
fatally  defective  if  it  does  not  show  such 
person  to  have  been  a  candidate,  or  to  have 
oeen  voted  for,  or  in  any  way  proposed  to  be 
chosen  at  such  election.    lb, 

A  bet  upon  the  result  of  an  election, 
thonch  made  after  the  election  has  been  held, 
is  indictable  under  a  statute  providing  an  in- 
dictment for  a  bet  upon  tho  result  of  any 
election.     MUUr  v.  Stale,  69  D.  351. 

An  indictment  for  betting  on  an  election, 
which  charges  tiie  bet  to  have  becsn  made 
^before  the  election,  is  snpported  bj  proof 
that  the  bet  was  made  after  the  dectiue 
upon  the  unknown  result  therooi^  for  tune  is 
immaterial  aince  the  stututo  diawa  no  dis- 
tinction,    lb, 

A  statute  provided  that  for  betting  at  aa 
election  every  person  should  forfeit  to  the 
commonwealth  flOO,  to  be  recovered  bv  in- 
diotment,  and  when  Uie  winner  received  the 
wager  the  same  should  be  forfeited  to  the 
commonwealth,  to  be  recovered  in  a  cirJ 
action.  Held,  that  the  civil  action  is  matn- 
tainable  before  and  independent  of  convic- 
tion for  the  penal  forfeiture,  the  two  eo» 
stitnting  bnt  one  pnnishmsnt>  CWsk  « 
Avr^  29  &  42d. 
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ELEEMOSYNABY    COKPOSA- 
TIONS. 

Wliat  an,  see  Ck>BPOBATiOKa,  7. 
Exemption  o^  from  taxation,  aeo  Taxeh,  29. 

EiiEarr. 

Writ  ofl;  sea  Ezioution,  141. 

ELEVATED  BATLEOADS. 

8ae  Eailmoap  CoiiPANixa,  124. 


Of  candidates  for  office,  see  Elections,  6; 

OfVIGBBS,  4. 

Of  jastioe  of  the  peace,  see  Justick  of  the 
Pback,  1;  see  also  Qualitications. 

EMANCIPATIOK. 

Of  children,  see  Parsnt  and  Child^  IS. 
Of  slaves,  see  Sulvk&t,  8,  U. 

EHBABGO  LAW& 
See  War,  9.     • 

EKBEZZIiEHENT. 

[Includes  the  offtBiue  of  fraudulently  appro- 
priating to  defendant's  own  use  property  in- 
Crusted  to  him  by  another.! 

I>istingui8hed  from  larceny,  see  Larcsnt,  6. 

See    also    Falsb    Prbtbnses;    RzcnyiNO 
Stolkn  Goods;  Robbbbt. 

1 .  Jurisdiction.  —  A  person  embeisling 
several  articles  of  property  at  one  time  may 
be  indicted  and  convicted  for  embezzlement 
of  each  article  separately.  Own.  v.  BuUer* 
•dfc,  97  D.  65. 

Embezzlement  from  a  national  bank  is  not 
pnnishable  by  a  state  court  of  Pennsylvania. 
CariL  V.  Ketner,  37  R.  692. 

2.  What  conBtitutes.*  —  A  person  is 
gnilty  of  embezzlement  who,  having  taken 
ft  promissory  note  for  the  purpose  of  causing 
it  to  be  discounted  at  a  oank  for  another 
person,  sent  it,  with  fraudulent  intent,  to  the 
cashier,  with  other  notes,  to  be  discounted 
on  his  own  account,  and  with  such  intent 
procured  the  proceeds  to  be  passed  to  his 
own  credit,  and  it  is  immaterial  that  he 
afterwards  paid  part  of  the  proceeds  upon 
the  request  and  account  of  the  owner.  C<mu 
▼.  BuUeriek,  97  D.  65. 

A  person  is  guilty  of  embezzlement  who, 
having  taken  from  the  maker  of  a  promissory 
note  as  security  for  his  liability  as  indorser 
property  which  might  he  the  subject  of  lar- 
ceny, fraudulently  pleclged  it  for  his  own 
debt,  i^ter  the  payment  of  the  note  by  the 
maker.    Ih, 

It  is  embezzlement  for  a  town  treasurer  to 
appropriate  trust  funds  to  private  purposes 
and  refuse  to  account  for  them,  althougb  he 
is  not  bound  by  law  to  pay  over  the  identical 

*  What  constitutes  crime  of  embcxzlement,  and 
how  prosecuted,  see  an  elaborate  monograpblo 
Bote,  M  i>.  126-174 


money  reoeivad.  Ptppk  t.  Brkigardt  S3  R» 
344. 

8.  What  does  not. — Conversion  of 
money  by  one  to  whom  it  haa  been  paid 
through  mistake  is  not  embezzlement^  nnder 
the  Massachusetts  statute  of  1857,  chapter 
233,  there  being  no  breach  of  a  trust  or  vio- 
lation of  oonfidenoe  intentionally  reposed  by 
one  parly  and  voluntarily  aasumea  by  the 
other.     Com.  v.  /fays,  74  D.  662. 

In  Massachusetts,  the  disposal  of  collateral 
security  by  the  holder,  before  the  debt  Ite- 
comes  due  and  payable,  is  made  punishable 
under  a  special  statute,  and  hence  is  not  in- 
dictable under  the  general  statute  concerninff 
embezzlement.     Cam.  v.  BuUerick,  97  D.  &£. 

Under  a  statute  making  it  larceny  to  em- 
bezzle **any  money  or  property  of  another," 
the  money  or  property  embezzled  must  be 
entirely  the  money  or  property  of  another,  and 
therefore,  if  the  accused  have  an  interest  in 
any  part  of  it,  he  cannot  be  convicted  of  em- 
bezzlement under  the  statute.  StaWw.  Kent, 
21  R.  764. 

IVbere  money  was  deposited  with  a  mar- 
ried woman  by  a  third  person  to  keep  for 
him,  and  the  husband,  knowing  the  facts, 
converted  it  to  his  own  nse,  — neldf  that  it 
was  not  embeszlementb  Pullam  v.  State,  66 
IL  21. 

A  member  of  a  firm  may  not  be  indicted 
for  embezzling  the  partnership  fnnda.  Stat4 
T.  Butman,  60  R.  332. 

4.  By  agent,  aorvanti  or  clerk.  —An 
indictment  against  a  "clerk  of  an  individual 
ledger"  is  not  sufficient  nnder  a  statute 
against  embezzlement,  etc.,  by  a  ''cashier  or 
any  other  of  the  officers,  agents,  or  servants 
of  said  corporation,"  eta  Budd  v.  State,  89 
D.  189. 

A  bill  collector  is  not  indictable  for  em- 
bezzlement for  appropriating  moneys,  col- 
lected on  bills  in  his  hands,  to  his  own  use, 
under  the  Massachusetts  statute,  because  he 
is  not  an  "agent  or  servant,"  within  the 
sense  of  that  statute,  although  employed 
only  by  a  single  firm  to  collect  oills  on  com- 
mission.    Com.  V.  Libbey,  45  D.  185. 

An  emplovee  of  a  mercantile  house  is  not 
gnilty  of  embezzlement  where,  having  charge 
of  the  money  of  the  concern,  and  being 
about  to  leave  their  employment,  he  takes 
money  of  the  firm  in  his  hands  equal  to  the 
amount  due  him  as  the  balance  of  his  salary, 
without  the  knowledge  and  against  the  wish 
of  his  employers,  and  charges  the  same  to 
himself  on  their  books.  Rou  v.  /ntits,  86  D. 
373. 

If  the  goods  of  a  master,  fraudulently  ap- 
propriated by  his  servant,  were  not  in  the 
actual  or  constructive  possession  of  the  mas- 
ter at  the  time  they  were  taken,  the  off'ense 
of  the  servant  will  be  embezzlement,  and  not 
larceny.     Com.  v.  Beny,  96  D.  767. 

The  servant  of  a  copartnership  is  not  liable 
on   an   indictment   for  ambeadement    for 
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fraudulently  appropriating  money  which  he 
received  from  one  member  of  the  firm,  with 
directiona  to  cany  it  to  another.  The  crime 
ie  larceny,  and  not  embezzlement.    76. 

A  clerk  has  ^rain  in  an  elevator  "  under 
his  care,"  withm  the  meaning  of  the  Ohio 
act  of  1864,  providing  for  the  punishment  of 
any  officer,  agent,  clerk,  or  servant  who  shall 
embezzle  propertv  which  may  come  into  his 
possession  or  uncfer  his  care  by  virtue  of  his 
employment  or  office,  where  by  virtue  of  his 
employment  he  has  it  within  his  power,  by 
means  of  orders  issued  by  him,  to  transfer  the 
title  to  the  grain.    Catkins  v.  Stale,  98  D.  121. 

The  hirer  of  a  domestic  animal  is  not 
within  the  statute  of  embezzlement  which 
covers  "any  private  banker,  commission 
merchant,  factor,  broker,  attorney,  bailee,  or 
other  agent."     Watwn  v.  Siate,  45  R.  70. 

A  statute  provided  that  "every  officer, 
agent,  clerk,  or  servant,  or  person  to  whom 
atiy  money  or  other  property  shall  be  in- 
trusted for  any  specific  purpose,  who  shall 
embezzle  or  fraudulently  convert  to  his  own 
use,  or  shall  take  or  secrete  with  intent  to^ 
embezzle  and  fraudulently  convert  to  his* 
own  use,  any  money  or  other  property  which 
shall  have  come  into  his  possession,  or  shall 
be  under  bis  care  or  charge,  by  virtue  of  such 
employment  or  for  such  specific  purpose, 
shall  be  deemed  guilty  of  larceny,  and  may 
be  tried,  sentenced,  and  punished  as  for  any 
other  larceny."  held,  I.  That  any  agent  is 
punishable  who  has  money  in  his  possession, 
or  which  has  come  into  his  possession  by  vir« 
tue  of  his  ageucy,  if  he  embezzles  or  fraudu- 
lently  converts  it,  although  he  gets  the 
money  by  fraud,  or  before  getting  it  has  coo- 
ceiveil  the  purpose  of  appropriation;  2.  That 
an  offense  is  punishable  under  this  statute 
although  on  the  same  proof  it  might  be  pun- 
ishable as  larceny  at  common  law.  Stale  ▼. 
Taftener,  51  K  382. 

&.  Sufflciency  of  the  indictment. — 
Possession  of  ^ou<ls  remains  in  the  master, 
and  may  be  laid  in  him,  though  his  servant 
has  taken  them  from  him  to  use  for  a  specific 
purpose.     Com.  v.  Btt-ry,  96  D.  767. 

In  an  indictment  for  eml>ezzlement,  the 
property  embezzled  is  sufficiently  described 
as  "bonds  of  the  United  States  of  America 
for  the  payment  of  money  issued  by  author- 
ity of  law,"  of  an  "aggregate  value,"  which 
is  specifically  averred.  Com.  v.  BuUerick,  97 
D.  65. 

An  indictment  for  embezzling  property, 
^ven  to  indemnify  defendant  against  liabil- 
ity as  indorser  of  a  promissory  note,  suffi- 
ciently sets  forth  the  violated  trust,  where 
it  avers  that  the  defendant  took  the  property 
in  trust  and  confidence,  "  to  be  helu  by  him 
in  his  custody  and  possession  as  security  for 
the  liability  which  he  assumed  for  the  said 
maker  by  indorsing  the  promissory  note 
aforesaid,  and  when  said  promissory  note 
should  bo  paid  by  the  makeri  then  the 


property  to  be  by  the  defendant  delivered  te 
the  said  maker.      76. 

The  fiduciary  relation  is  sufficiently  averred 
by  allegations  that  the  property  alleged  to 
have  been  embezzled  was  delivered  to  um  de- 
fendant on  the  trust  and  confidence  that  he 
would  keep  it  safely,  and  retam  it  on  de- 
mand,    lb. 

Title  to  property  embezzled  in  the  partiei 
who  intrusted  it  to  defendant  down  to  the 
time  when  the  crime  was  committed  need 
not  be  specially  averred;  but  it  is  enffieieat 
that  owncvhip  at  the  date  of  the  delivery  of 
the  property  to  defendant  be  aptly  aOeged, 
and  that  the  crime  occurred  while  the  trust 
upon  which  the  proper^  was  delivered  ooe- 
tinned.     Ih. 

6.  Evidence  to  conyict^  —  Dedarmtions 
of  one  alleged  in  an  indictment  for  embeiiie- 
ment  to  be  the  owner  of  embezzled  property 
are  inadmissible  to  disprove  hie  title  en  the 
trial  of  such  indictment,  though  he  was  dead 
at  the  time  such  declarations  were  offered. 
Com.  V.  Sanden,  77  D.  335. 

The  corporate  existence  of  a  company  is 
sufficiently  established  by  proving  that  it 
assumed  to  be  and  was  notoriously  acting  as 
a  corporation,  to  sustain  an  indictment  charg- 
ing a  person  with  having  been  the  clerk  of  a 
certain  corporation,  and  with  having  fraud- 
ulently emoezzled  its  property  then  noder 
his  care  by  virtue  of  his  employment  as  such 
clerk.     CaOina  v.  Stale,  98  D.  121. 

7.  Matters  of  defenae.  —  Upon  trial  of 
one  charged  with  embezzlement  oi  pit^>eriy 
deposited  with  him  for  another  purpose,  by 
pledging  it  as  security  for  his  own  debt,  it 
u  immaterial  that  the  relations  between  the 
owner  and  the  defendant  were  such  that  the 
latter  had  a  right  to  presume  that  the  owner 
would  ratify  such  a  use  of  his  pfroperty,  or 
that  he  would  have  consented  to  each  a  mse 
of  it  if  he  had  been  asked  at  the  time,  or  that 
at  the  time  he  deposited  it  with  defendant 
he  had  no  objection  to  such  a  use  of  it  by 
him;  and  questions  asked  of  the  owner  as  a 
witness,  to  prove  these  facts»  were  properly 
excluded.    Com.  v.  ButUriek,  97  D.  65w 
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As  to  misconduct  of  jurors,  see  ArrcAL.,  34; 
NxwTbial,  1S.21;  Trial,  lia  HI. 
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flneludes  the  general  nature  of  the  fight  ta 
tase  private  property  for  public  use.  Iti  extert, 
and  now  it  may  be  exerci«ed;  also  the  owcv^r't 
right  to  compensation,  how  it  Is  measured,  a^ 
proceedinn*.  to  compel  Its  payment.  For  par- 
ticular delegations  of  the  power,  see  the  titles 
referred  to  below.  J 

Condenming  lands  for  drains,  see  Daanra,  X 
DamsiRes  for  land  taken  for  highways 
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Bxeroiaa  of  right  of,  by  railroad,  lee  Rail- 
road Ck)MPA£IIES,  U. 

Taking  a  franchise,  see  aUo  Corporations, 
29. 

Taking  private  property  for  burial-grounds, 
see  Oemetkkies,  1. 

1.  General  nature  of  the  right.*— 
The  right  of  eminent  domain  remains  in  the 
government,  or  in  the  people  in  their  sov- 
ereign capacity,  and  they  may  resume  pos- 
session or  private  property  whenever  the 
public  safety,  interest,  or  expediency  re- 
quires it,  as  where  land  is  needed  for  a  road, 
canal,  or  other  pul)lic  improvement.  Beek' 
man  v.  Saratoga  etc.  R.  R.  Co.,  22  D.  679. 
S.  P.,  Brofum  v.  BeaUy,  69  D.  389;  Com,  v. 
Erie  R*y  Co..  1  R.  399. 

This  power  is  inherent  in  every  govern- 
ment, but  it  should  be  exercised  only  when 
the  uses  for  which  the  property  is  taken  are 
strictly  public,  and  in  this  country  can  be 
exercised  only  upon  compensation  being 
made  to  the  individual  deprived  of  his  prop- 
erty. Cooper  V.  WilUama,  22  D.  746.  S.  P., 
Harding  v.  Ooodlett,  24  D.  546;  Ex  parte 
Martin,  68  D.  321;  lancets  Appeal,  93  D.  722. 

The  right  of  eminent  domain  was  originally 
founded  on  state  necessity,  but  public  use 
has  been  substituted.  Scwider  v.  Trenton 
Delaware  Falls  Co.,  23  D.  756. 

Aflfairs  of  a  state  cannot  be  administered  in 
the  most  beneficial  manner  if  it  has  not  the 
right,  upon  particular  occasions,  uf  appro- 
priating to  its  own  use  portions  of  the  prop- 
erty subject  to  its  dominion.  The  necessary 
extHtence  of  this  right  creates  a  fair  pre- 
■aniption  that  the  state,  in  granting  the  land 
to  individual  citizens,  does  it  with  this  re- 
serve implied.  Harding  v.  Ooodlett,  24  D. 
646. 

A  person  is  not  liable  as  a  wrong-doer 
when  his  act  is  authorized  by  the  legislature, 
the  necessary  and  natural  consequence  of 
ivhich  is  damage  to  another's  property,  and 
the  mode  in  which  damage  shall  be  ascer- 
tained and  compensated  is  prescribed.  Aid- 
rick  v.  Cheshirt  R.  R.  Co.,  53  D.  212. 

The  right  of  eminent  domain  means  that 
w^hen  public  necessity  or  common  good  re- 
quires it,  the  citizen  may  be  forced  to  sell  his 
profierty  for  its  fair  value.  Ex  parte  Martin^ 
58  D.  321. 

The  state,  in  virtue  of  her  right  of  eminent 
domain,  has  a  paramount  right  to  control 
and  dispose  of  everything  within  her  limits, 
which  is  not  absolute  and  exclusive  private 
property,  to  the  promotion  of  the  public 
pcood,  and  even  to  take  private  property  for 
the  same  purpose  upon  rendering  just  com- 
pensation.    Com,  V.   Withers,  64  D.  126. 

From  the  nature  of  the  elements  of  water, 
light,  and  air,  the  right  of  an  individual  to 
them  is  necessarily  qnaliited  and  confined  to 

*  Interest  acquired  by  condemnation  of  right 
of  way,  see  note,  93  D.  729,  78a 
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the  time  h«  has  them  in  use  and  under  hu 
control,  and  they  must  be  held  in  subordi- 
nation to  the  general  good*    Jb. 

Taking  of  land  for  public  use  implies  no 
more  than  its  subjection  to  a  particular  use  for 
which  the  public  require  it,  and  the  seques- 
tration is  limited  to  that  particular  use.  Im- 
lay  V.  Union  Branch  R,  R.  Co.,  68  D.  392} 
Lancets  Appeal,  93  D.  722. 

Action  of  tort  will  not  lie  for  damages  re- 
sulting from  the  reasonably  proper  and  skill- 
ful exercise  of  the  right  of  eminent  domam. 
Perry  v.  City  qf  Worcester,  66  D.  431. 

The  right  of  eminent  domain  is  recognized 
in  the  bill  of  rights  in  Mississippi,  and  the 
only  restrictions  placed  upon  it  are,  that 
private  property  shall  not  be  taken  for  pub- 
lic use  without  the  consent  of  the  legislature, 
or  without  just  compensation  being  first 
made  therefor.     Brown  v.  Beatty,  69  D.  389. 

Individual  property  is  exclusive  as  against 
individuals,  but  not  as  against  society.  It 
is  not  of  grace,  but  of  duty,  that  individual 
rights  yield  to  social  ones.  Patten  v.  N,  0. 
RyCo,,  75  D.  612. 

The  right  to  reserve  property  for  public  use 
necessarUy  includes  power  to  protect  ths 
public  in  its  use.  Atltbrook  v.  Com,,  89  D. 
616. 

The  prerogatives  of  taxation  and  of  emi- 
nent domain  may  be  resorted  to  by  the  legis- 
lature for  the  purpose  of  reclaiming  a  vast 
tract  of  land  and  making  it  fit  for  habitatioi 
and  use.     Tide  Water  Co,  v.  Coster,  90  D 
634. 

Whether  an  enterprise  or  scheme  of  im- 
provement is  of  such  public  utility  as  to  jus- 
tify a  resort  for  its  furtherance  to  the  exercise 
of  the  power  of  taxation  or  eminent  domain  is 
for  the  legislature  to  decide.  Primarily  the 
judiciary  has  no  concern  in  such  matter.    lb. 

Exercise  of  right  of  eminent  domain  is  in 
derogation  of  private  right,  and  the  author- 
ity must  be  strictly  construed.  What  is  not 
granted  is  not  to  be  exercised.  Lance*s  Ap- 
peal,  93  D.  722. 

Title  to  private  property  may  be  acquired 
by  government  by  capture  from  a  public 
enemy,  by  purchase  from  the  true  owner,  or 
by  a  taking  under  the  right  of  eminent  do- 
main. Taylor  v.  Nashvilie  etc.  R,  R,  Co.,  98 
D.  474. 

2.  Eminent  domain  distinguished 
from  the  taxing  power.  —  A  conHtitu- 
tional  provision  that  private  property  shall 
not  be  taken  for  public  use  without  just  com 
pensation  refers  to  property  taken  by  Uu 
right  of  eminent  domain,  and  not  to  the  col 
lection  of  taxes.  Nichols  v.  City  of  Britl'/e' 
port,  60  D.  636;  Moale  v.  Mayor  etc,  of  Bal 
thnore,  61  D.  276;  Louisville  etc.  R,  R,  Co.  v. 
Davidson  Co,,  62  D  424. 

Taxing  power  is  to  be  distinguished  fron 
right  of  eminent  domain.  The  former  exactc 
money  or  services  from  individbals,  as  an<f 
for  their  respective  shares  of  contribution  U 
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■ay  public  burden;  the  latter  takee  private 
property,  not  u  the  owner's  share  of  contri- 
nation  to  a  public  harden,  bat  as  so  mach 
beyond  his  share.  Moale  ▼.  Mayor  etc  qf 
BalUnun'e,  61  D.  276. 

Special  compensatioQ  is  to  be  made  for 
private  property  taken  ander  right  of  emi- 
nent domam,  becanse  the  government  is  a 
debtor  for  the  property  so  taken;  but  not  in 
taxation,  because  the  payment  of  taxes  is 
a  duty,  and  creates  no  obligation  to  repay, 
otherwise  than  in  the  proper  application  of 
the  tax.     IL 

8.  Constitutionality  of  statutes. — ^An 
act  empowering  a  company  to  exercise  the 
right  of  eminent  domain  sufficiently  pro* 
vides  for  compensation  when  it  refers  to  a 
general  law  as  the  law  of  the  company;  the 
general  law  prescribing  the  manner  in  yhich 
property  shall  be  so  tskkea.  Tuckaftoe  Canal 
Co.  V.  Tuckahoe  B,  A  Co.,  36  D.  374. 

The  Pennsylvania  act  authorizing  appro- 
priation of  another's  land  for  a  lateral  rail- 
road to  connect  a  private  coal  mine  with  a 
public  river  or  other  highway  is  constitu- 
tional, and  the  act  does  not  require  the  peti- 
tioner to  own  the  land  at  the  point  of  junc- 
tion.    Harvey  v.  Thomas^  36  D.  141. 

The  right  of  eminent  domain  in  a  state 
exists  on^  for  its  own  purposes;  therefore 
an  act  of  the  legislature  of  a  state  authoris- 
mg  the  condemnation,  by  state  commission- 
ers, of  lands  to  be  turned  over  to  the  United 
States  for  purposes  of  a  light-house,  is  un- 
constitutional and  void.  People  v.  Hum' 
fkreyt  9  K.  585. 

An  act  authorizing  a  telegraph  company 
to  erect  its  line  on  the  land  of  a  railroad 
company,  withont  making  due  provision  for 
enforcing  the  payment  of  damages,  is  uncon- 
stitutioiud.  Southwestern  R,  R.  Co.  v.  South" 
em  etc.  Tel  Co,,  12  R.  585. 

A  statute  authorizing  the  taking  of  lands 
for  the  use  of  a  railroad  owned  by  the  state, 
and  of  other  railroads,  without  providinsc  for 
compensation  to  the  owners  except  from  the 
earnings  of  the  state  railroad,  is  unconstitu- 
tional. Connecticut  River  R.  R.  Co.  v.  County 
ConmCrs,  34  R.  338. 

A  railway  company  to  which  the  absolute 
sale  of  a  state  dam  on  a  navigable  river  was 
made  held  a  charter  from  the  state,  in  which 
there  was  no  power  of  change  or  revocation 
reserved.  Subsequently  the  legislature  passed 
an  act  requiring  every  individual  or  corpora- 
tion, having  or  maintaining  any  dam  on  the 
river,  to  constrnct  and  mamtain  a  sluice,  or 
other  device,  for  the  free  passage  of  fish. 
The  railroad  company  assigned  its  interest 
in  the  dam  to  a  canal  company  formed  after 
the  passage  of  the  fish  act.  On  an  indict- 
ment against  the  canal  company  for  a  failure 
to  comply  with    the  act,  —  held^   that  the 

Sower  to  cause  the  changes  to  be  made  in  the 
am  was  within  the  right  of  eminent  domain; 
but  that  the  act  was  aucoustitutioual,  in 


so  far  as  ifc  imposed  the  harden  of  expeosei 
of  the  changes  npon  the  canal  eompany,  be- 
canse it  authorised  the  "taking  of  private 
property  for  public  use  without  compcnB&- 
tion."  Com.  v.  Pennsylvania  Canal  Co.,  5  K, 
329. 

A  statute  required  the  owners  of  an  em- 
bankment bordei'ing  a  river  to  repair  the 
same,  when  notified  by  the  proper  autliori* 
ties  so  to  do;  and  provided  that,  in  case  of 
their  failure  to  repair,  the  authorities  shoulJ 
repair;  that  the  expense  thereof  should  be  a 
lien  on  the  land,  ami  that,  in  an  action  to 
enforce  such  lien,  no  plea  but  payment  should 
be  allowed.  Held,  unconstitutional,  there 
being  no  judicial  method  of  determining  the 
necessity  of  the  repairs.  Philadeipkia  v. 
ScoU,  22  R.  738. 

4.  How  they  are  to  be  oonstmed. 
—  Statutes  authorizing  the  exercise  of  the 
right  of  eminent  domain  are  subject  to  a 
strict  construction.  Harding  ▼.  Ooodktt,  84 
D.  546.  They  should  not  be  enlarged  by 
doubtful  interpretation.  Bird  v.  Wibmngtom 
etc,  R.  R.  Co.,  64  D.  739. 

Every  requisite  of  the  statnte  having  the 
semblance  of  beuefit  to  the  owner  must  be 
strictly  complied  with.  Sharp  ▼.  Jciumon, 
40  D.  259. 

Power  to  condemn  land  for  a  tail-raee  is 
not  given  by  statute  in  Virginia.  Gwi/<erv. 
Hunter,  15  D.  726. 

An  order  establishing  a  mill,  onder  U>s 
statute,  must  be  certain.     Ih. 

A  statute  appropriating  land  to  a  certain 
public  use  "forever  "  does  not  take  away  the 
sovereign  right  of  eminent  domain  over  it, 
should  the  public  exigencies  require  ite  exer- 
cise.    WeUinyton'e  Cate,  26  D.  631. 

6.  Power  to  take  property  for  jmblie 
use.  — The  right  of  the  state  to  take  pri- 
vate property  for  public  use,  upon  making 
compensation,  is  one  appertaining  to  iu 
sovereignty,  and  may  be  freely  exercised  oa 
proper  occasions,  and  a  joiy  cannot  control 
It.  Scudder  v.  Trenton  Delaware  FalU  Co.,  *J3 
D.  766.  S.  P.,  Wfiiteman  y.  W,  ^  8.  JL  R. 
Co.,  33  D.  411;  Alexander  ▼.  liayor,  46  a 
630. 

The  question  of  the  expediency  and  nsa- 
fuluess  of  the  application  of  private  property 
to  public  use  is  to  be  determined  solely  by 
the  legislature.  Aldrige  v.  Tuacumhia  etc. 
R.  R.  Co.,  2:)  D.  307;  Beekman  v.  Saratoga 
etc  R.  R.  Co.,  22  D.  679;  Seudder  ▼.  TreM- 
ton  Delaware  Falls  Co.,  23  D.  756;  Varidk  v. 
Smith,  28  D.  417. 

The  legislature  cannot  take  private  pro|h 
erty  for  public  use  without  providing  a  re- 
muneration; nor  can  it,  in  regard  tt>  niAuy 
public  rights,  make  such  a  disposition  of 
them  as  entirely  to  divest  the  citizens  of 
their  common  property.  Attomey-Gemeral  v. 
Stevens,  22  D.  62G. 

The  power  of  the  legislature  to  dispose  of 
I  public  rights  is  not  confined  lo 
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BO  mjniy  would  Monit  to  indhridnali.  In- 
diTidnU  eonyenieiiM  most  yisld  to  public 
nooewitiea.    Ih. 

Properhr  is  not  taken  "  withont  dne  eonne 
of  law,"  if  appropriated  to  a  railroad  after 
payment  by  it  to  the  owners  of  the  amount 
of  damages  assessed  by  a  jury  in  the  manner 
required  by  law.  Aidrhje  v,  Tuacumbia  etc. 
R.  R.  Co.,  23  D.  307.  S.  P.,  SUtvai-t  v.  Su- 
pei-uMors,  1  R.  238.  But  see  Hanson  v.  Ver- 
non, I  R.  2)5. 

If  public  exigency  requires  the  appropria- 
tion of  an  individual  s  property  for  the  pur- 
poses of  a  grant  to  a  corporation,  he  cannot 
lawfully  do  any  act  or  thing  which  shall 
counteract  the  grant.  Boston  etc  Corp.  ▼. 
Neumian,  23  D.  622. 

Private  property  can  be  taken  by  the  soy- 
ernment  only  when  it  is  necessary,  and  to 
the  extent  that  it  is  necessary,  for  the  public 
'welfare;  and  if  the  government  by  its  agents 
Attempts  to  appropriate  any  more  of  such 
property  than  is  actually  required  for  such 
purpose,  they  may  be  restrained  by  injunc- 
tion.    Cooper  V.   Williams,  24  D.  299. 

Adjudication  by  the  legislature  that  pub- 
lic convenience  and  necessity  require  the  ap- 
propriation of  land  to  a  contemplated  public 
use  is  not  necessary  to  the  validity  of  an  act 
making  such  appropriation,  the  act  itself 
being  sufficient  evidence  of  the  opinion  of  the 
legislature  on  that  point.  Wellington's  Case, 
S6  D.  631. 

The  legislature  has  an  inherent  power  to 
provide  for  such  appropriation  against  the 
will  of  the  owner,  upon  the  single  condition 
that  just  compensation  is  made  to  him  whose 
property  is  invaded.  Whiteman  v.  W,  A  8, 
R.  R.  Co.,  33  D.  411. 

Right  to  take  private  property  for  public 
aso  is  recognized  by  the  constitution  of  the 
United  States.  Enjield  Toll  Bridtje  Co,  v. 
HaHford  etc  R.  R.  Co.,  42  D.  716. 

Private  property  can  be  taken  by  state 
only  for  public  use.  It  cannot  be  taken 
nnerely  to  speculate  upon,  or  to  increase  the 
■tore  of  wealth  and  capital  of  the  state. 
Tfiylor  V.  Nashville  etc.  R.  /?.  Co.,  98  D.  474. 

C.  By  whom  it  may  be  exercised.  — 
The  right  of  eminent  domain  may  be  exer- 
cised either  directly  by  the  agents  of  the 
government,  or  through  the  medium  of  cor- 
porate bodies,  or  by  means  of  individual  en- 
terprise. WfUteman  v.  W.  df  S.  R.  R.  Co., 
33  D.  411;  Beekman  ▼.  Saratoga  etc  R.  R 
6V,  22D.  679. 

A  municipal  corporation,  having  power  by 
its  charter  *'  to  do  all  things  necessary  to  be 
done  by  corporations,"  may  appropriate  a 

f>art  of  the  bank  of  a  public  river  within  its 
imits  to  exclusive  use  as  a  steamboat  land- 
ing, and  prohibit  the  landing  of  other  water- 
craft  there.  Thus  the  city  of  Memphis, 
having  such  a  clause  in  its  charter,  has  power 
to  condemn  for  use  as  a  steamboat  landing 
may  portion  of  the  bank  of  the  Mississippi 


BiTw within  its  limit!.    Mem^Y.WrigU, 
27  D.  489. 

The  sapreme  lagislatiye  power  of  a  state 
may  anthorijEa  the  building  of  a  railroad  on 
a  street  or  other  public  highway,  but  the 
corporation  cannot  appropriate  such  street 
or  highway  for  such  a  purpose  unless  author* 
ized  to  do  so  by  the  sovereign  power  of  the 
state.  Com.  ▼.  Ehie  He.  R.  R.  Co.,  67  D.  471. 
S.  P.,  Bird  ▼.  Wilmington  etc,  R.  R.  Co., 
64  D.  739. 

An  injunction  will  be  granted  where  de- 
fendants are  attempting  to  make  a  perma- 
nent appropriation  of  land  admitted  or  proved 
to  belong  to  the  plaintiff,  and  the  license  or 
warrant  of  the  defendant  to  encroach  upon  it 
is  deemed  doubtful  by  the  court.  Bird  v. 
Wilmington  etc.  R.  R  Co,,  64  D.  739. 

The  legislature  may  exercise  right  of  emi- 
nent domain  in  behalf  of  an  incorporated 
railroad  company,  or  any  other  incorporated 
company,  by  means  of  which  it  is  proposed 
to  construct  any  work  of  internal  improve- 
ment useful  and  beneficial  to  the  public 
Brown  v.  Beattu,  69  D.  389. 

The  owner  of  an  existing  grist-mill  is  the 
only  proper  person  to  bring  a  petition,  under 
the  fiowage  act,  to  flood  another's  land  by  a 
mill-pond;  and  the  fact  that  the  mill  is  in 
the  possession  of  a  tenant  at  will,  by  whom 
it  is  run  on  his  own  account,  and  for  a  stated 
rent,  does  not  alter  the  case;  neither  is  it 
material  that  the  petitioner  had  raised  the 
dam,  before  his  application,  to  substantially 
the  height  prayed  for,  under  a  license  from 
the  respondent  that  had  since  been  revoked, 
and  had  wrongfully  kept  up  the  dam  at  that 
height.     Olmstead  v.  Camp,  89  D.  221. 

The  United  States  may  exercise  the  right 
of  eminent  domain  within  a  state;  but  a 
state  cannot  exercise  it  in  behalf  of  the 
United  States.  Darlington  v.  United  States, 
22  R.  76(5. 

7.    Delegation  of  the  power.  —  The 

Eower  of  eminent  domain  may  be  exercised 
y  the  state  through  subordinate  agencies, 
and  need  not  be  exercised  directly  by  the 
legislature  itself.  Backus  v.  Lebanon,  35  D. 
466;  Bloodgood  ▼.  MoJiawh  etc.  R.  R.  Co.,  31 
D.  313;  Alexander  y.  Mayor,  46  D.  630. 

The  rieht  of  eminent  domain  may  be  ex- 
ercised uirough  the  instrumentality  of  a 
railroad  company,  the  private  corporation 
bein^  deemed,  in  such  casts,  the  agent  of  the 
public,  and  the  road  a  public  highway. 
Lexington  etc  R  R.  Co.  v.  Applet/ate,  33  D. 
497;  Nicholson  v.  New  York  etc.  R.  R.  Co., 
56  D.  390. 

The  state  may  rightfully  aid  in  the  execu- 
tion of  public  works  by  delegating  to  a  cor- 
poration the  right  of  eminent  domain,  or  by 
an  exertion  of  the  taxing  power.  Skarpless 
V.  Mayor  etc.  of  Philadelpfiia,  59  D.  759. 

A  private  corporation  authorized  by  stat- 
ute to  construct  public  highways,  or  other 
works  of  public  improvement^   for  private 
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emolument,  and  to  take  private  property  in 
BO  doing,  upon  making  compensation  there- 
for, ia  not  vested  with  the  immunities  that 
pertain  to  the  so/ereign,  and  is  not  exempt 
from  liability  to  damages  for  injuries  done 
to  individLaU  in  the  exercise  of  the  power 
granted.  Tinsman  v.  Belvidere  etc.  2?.  B. 
Co.,  60  D.  666. 

Ihe  act  of  opening,  widening,  and  closing 
streets  is  the  exercise  of  the  right  of  emi* 
nent  domain,  delegated  by  the  legislature  of 
a  state  to  a  city,  as  to  other  corporations,  to 
be  used  for  purposes  of  public  good.  To 
subordinate  it  to  any  private  end  would 
be  a  perversion  of  the  highest  prerogative 
known  to  constitutional  government.  State 
V.  Orares,  81  D.  639. 

A  state  legislature  may  delegate  the  right 
of  eminent  domain  to  an  agent  of  the  United 
States  for  the  purpose  of  obtaining  land  in 
such  state  as  a  site  for  a  post-office.  Burt 
V.  Merchants  Ins.  Co.,  8  R.  339. 

8.  What  property  may  be  taken, 
generally.  — The  right  to  remove  a  dwell- 
ing-house is  included  in  the  right  to  enter 
upon  land  and  appropriate  as  much  of  it  as 
may  be  necessary  tor  its  railroad,  granted  to 
the  Ohio  and  Pennsylvania  Railroad  Com- 
pany by  the  Ohio  act,  adopted  by  the  Penn- 
sylvania act  of  April  11,  1848.  Brocket  ▼. 
O.  <k  P.  R.  R.  Co.,  53  D.  634. 

Interests  of  riparian  proprietors  in  a 
stream  of  water  may  be  appropriated  to  a 
public  use  by  a  state,  in  the  exercise  of  the 
right  of  eminent  domain,  and  a  canal  con- 
structed bv  the  state  is  such  a  public  use. 
Cooper  V.   WilUama,  22  D.  745. 

A  riparian  proprietor  has  the  same  right 
to  the  use  of  water  flowing  through  his  land 
that  he  has  to  the  land  itself;  he  can  be  de- 
prived of  that  right' only  so  far  as  the  public 
welfare  requires,  and  then  only  upon  his 
being  first  compensated  therefor.  Cooper  ▼. 
WiUiarM,  24  D.  299. 

Such  proprietor  has  no  exclusive  property 
in  the  water  itself,  and  cannot  reclaim  any 
part  of  that  which  has  been  withdrawn  from 
its  natural  channel  for  the  necessary  use  of 
a  public  canal;  but  the  acents  of  the  state 
may  dispose  of  any  part  of  what  has  been  so 
taken,  provided  the  navigation  is  not 
thereby  impeded.     76. 

The  right  of  each  navigator  of  a  pnblie 
river  to  the  use  of  the  bank  is  subject  to  the 
sovereign  power  of  eminent  domain,  by  the 
exerciise  of  which  power  any  particular  por- 
tion of  the  bank  may  be  appropriated  to 
exclusive  use  as  a  ferry  or  other  landing,  if 
the  public  good  requires  it.  Mempfae  v. 
Wrij/U,  27  D.  489. 

Ground  between  high  and  low  water  mark 
is  liable  to  be  taken  for  public  use.  BaUiet 
V.  Com.,  55  D.  581. 

An  act  of  the  legislature  authorizing 
county  commissioners  to  lay  out  a  bridge, 
owned  by  private  individuals,  aa  a  highway, 


and  to  apportioii  between  Cfae  county  and 
the  towns  benefited  the  damages  to  be  paid 
therefor,  is  a  constitutional  exercise  of  tke 
right  of  eminent  domain.  HaveHkUi  Bridge 
Propr*s  y.  County  Comm're,  4  R.  518L 

The  payment  of  such  damages  need  not 
precede  the  seizure,  but  the  means  for  se- 
curing indemnity  need  be  such  that  the 
owner  will  be  put  to  no  risk  or  onreaaonaUs 
delay.     lb. 

Property  of  a  corporation  is  subject  ts 
right  of  eminent  domain  as  well  as  the  prop- 
erty of  private  persons.  TuekaJtoe  duuU  Gs. 
▼.  Turkahoe  R.  R.  Co.,  36  D.  374. 

A  corporation  empowered  to  bnild  a  rail- 
road between  certain  points  has  a  right  tc 
build  a  bridge  over  the  canal  of  a  company 
previously  incorporated,  as  an  exercise  of 
the  right  of  eminent  domain.     ib» 

Ground  osed  for  a  railway  owned  by  a 
private  corporation,  if  it  can  be  appropriated 
at  all,  in  whole  or  in  part,  under  the  right 
of  eminent  domain,  cannot  be  so  appropriated 
without  being  paid  for.  Cromleu  v.  O  Brient 
87  D.  329. 

'  A  statute  authorized  a  railroad  eompeay 
to  take  for  railroad  purposes  land  occnpied 
by  another  railroad  company,  and  provided 
that  all  general  laws  relating  to  tbe  taking 
of  lands  for  railroad  purposes  should  govern 
the  procesdings.  Held,  that  the  statute  was 
constitutional,  although  the  company  whose 
land  was  taken  was  thereby  deprived  of  part 
of  its  business.  Ecutem  R.  R.  Go.  v.  Bodtm 
etc  R.  R.  Co.,  15  R.  13. 

When  the  fee  of  a  street  is  ia  the  public, 
the  legislature,  either  directly  or  through  tbe 
municipal  authorities,  may  authorize  the  coa- 
struction  of  a  steam-railway  therein,  //orrv 
«m  V.  New  Orieana  etc  R'y  Co.,  44  R.  43S. 

Lands  in  a  city  bordering  upon  water,  and 
dedicated  as  a  public  levee  or  landing,  may 
be  condemned  by  legislative  authority  f»r 
the  use  of  a  railroad  company,  subject  to  the 
restriction  that  it  shall  not  charge  wharfage. 
Portiand  etc  R,  R.  Co,  r.  Pot^cud,  5S  R 
299. 

0.  Taking  a  franchioe.  —  P^perty  of 
a  corporati<Hi,  including  its  franchise,  may 
be  taiken  for  public  use  if  the  pul»lic  ex- 
igencies require  it  for  that  purpose^  eves 
though  such  taking  may  incidentally  put  aa 
end  to  the  corporate  powers  by  leaving  noth- 
ing for  them  to  be  exercised  upon.  ^B*tekm 
V.  Lebanon,  35  D.  466. 

Where  public  exigencies  require  a  right  of 
way  free  to  all,  the  property  and  franchi^ 
of  a  toll-road  corporation  may  be  taken  for 
the  purpose  of  a  free  public  hiish way.  IK; 
Arminyton  v.  Burnet^  40  D.  705;  Re*i  Rir<r 
Bridge  Co.  ▼.  Mayor  etc  qf  ClarkniUe,  60  U 
143. 

A  reservation  by  the  legisUtnre.  in  the 
charter  of  a  toll-road  corporation,  pemittuig 
the  state,  within  a  certain  time  and  ii|m4 
certain  condition^  to  purchase  the  proper^ 
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doea  not  a£fect  the  right  of  tho 
legislature  to  ezeroiae  the  power  of  eminent 
domain  over  such  property.  BaelntM  y. 
Lebatkm,  36  D.  466. 

Franohiaea,  m  subjects  of  eminent  domain, 
are  as  muoh  within  the  legislative  oontrol 
WkM  ia  any  other  property,  whether  belonging 
to  oorporate  or  to  natural  peraona.  Bnjieid 
T.  B.  Co.  r.  H.S  N.  H.  B.B.Co.,44  D. 
656. 

The  franohiaea  or  property  of  one  railroad 
may  be  taken  for  the  oonstruotion  of  another, 
in  all  eases  where  the  property  of  an  indi- 
vidual might  be;  but  this  can  l>e  done  only 
npon  making  compensation  therefor,  the 
aame  aa  in  the  caae  of  an  individuaL  Orand 
RapkU  ete.  R.  JL  Co,  v.  Orand  BapUU  ete. 
R.  R.  Co.,  24  R.  645;  Bagtem  R.  R.  Co,  v. 
BoaUm  etc,  R.  R.  Co.,  16  R.  13.  &  P., 
LafaytUt  Plank  Road  Co,  ▼.  New  Albany  eU. 
R.  R.  Co.,  74  D.  246. 

10.  What  constitutM  a  taking. -- 
Depriving  one  of  the  beneficial  uae  of  hia 
landa  is,  m  the  aenae  of  the  law,  a  takfeg  of 
hia  landa.  BoeUm  eU,  Corp,  w,  Nnoaum,  23 
D.  622. 

A  legialative  act  authorizing  the  taking  of 
private  property  for  private  uae  would  be 
nnconatitutional,  becauae  it  would  not  be 
legislation,  but  a  mere  decree  between  private 
partiea.  But  an  act  authorizing  a  city  to 
Bubacribe  to  railroad  atock  ia  no  taking  in 
any  aense,  for  any  purpose  or  for  any  uaea. 
S/tarplese  v.  Mayor  etc  q/"  Philadelphia,  59  D, 
759. 

A  legislative  act  ia  not  a  taking  of  private 
property,  for  public  uae  without  compenaa- 
tion,  contrary  to  section  10  of  article  9  of 
the  Pennsylvania  constitution,  when  it  au- 
thorizes a  city  to  subscribe  to  railroad  stock. 
When  property  ia  not  seized  and  directly 
appropriated  to  public  use,  though  it  be 
•ubjected  in  the  hands  of  the  owner  to 
ipreater  burdens  than  it  waa  before,  it  ia  not 
taken.     Jb, 

The  erection  of  a  free  bridge  near  a  toll- 
bridffe  by  legislative  authority  to  divert  the 
whole  travel  ia  a  taking  of  the  franchiae  of 
the  toll'bridge  company.  Red  River  Bridge 
Co,  y.  Mayor  etc,  q/' ClarkwUU,  60  D.  143. 

Forfeiture  of  property,  traffic  in  which  ia 
detrimental  and  dangeroua  to  public  health, 
■afety,  happiness,  and  momls,  ia  not  a  taking 
of  private  pro[)erty  for  public  uae.  Santo  y. 
Slate,  63  I),  487. 

The  provision  of  a  statute  transferring  to 
commissioners  created  therein  the  use  of  fire- 
alarm  telegraph,  stations,  etc.,  belonging  to 
the  city,  for  the  same  police  purposes  aa  they 
were  formerly  used  for  by  the  city,  does  not 
take  private  property  for  public  use,  since 
the  property  is  used  for  the  same  purposes  as 
before,  the  agency  ouly  by  which  the  use  is 
directed  being  changed,  and  because  the  title 
to  the  property  still  reiiiaina  in  the  city. 
Mayor  etc  qfBaiUmore  y.  State,  74  D.  672. 
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Injuries    by  backing '  water  aeem  to  be 

embraced  wiuiin  the  oonatitntional  inhibit 

tion  against  injuring  property  by  legislative 

authority,   without   making    compensation. 

Wabaek  etc  Canal  v.  Speare,  79  D.  444. 

The  owners  of  lota  on  a  eity  atreet,  the  fee 
of  which  ia  in  the  city,  the  lota  themaelvea 
having  originally  been  owned  by  the  city^ 
and  conveyed  by  it  with  a  covenant  that  the 
atreet  should  continue  open  forever,  are  en- 
titled to  have  the  street  kept  open  and  con- 
tinued aa  a  public  atreet  for  the  benefit  of 
their  abutting  property.  The  erection  and 
operation  of  an  elevated  railroad  in  such 
atreet  ia  inconsistent  with  the  use  of  the 
street;  aa  to  anch  lot-ownera,  ia  a  taking  of 
private  property  within  the  meaning  of  the 
oonatitution;  cannot  be  permitted  without 
compensation  to  them;  and  may  be  restrained 
by  injunction.  Story  v.  N.  Y.  BlevateU  R,  R, 
Co,,  43  R.  146. 

11.  What  is  a  publlo  nse.*  — 1.  /a 
general,  —  Public  use  and  public  benefit  are 
convertible  terms,  the  power  in  the  legia- 
lature  to  appropriate  private  property  to 
public  uae  being  power  to  appropriate  it  to 
worka  of  public l>enefit.  Aldtiye  v.  Tuacunu 
bia  R,  R.  Co,,  23  D.  307.  fi.  P.,  Olmatead  y. 
Camp,  89  D.  221. 

What  ia  a  public  uae  is  an  unsettled  ques- 
tion. Satddor  y.  Trenion  Delaware  FaU»  Co,, 
23  D.  756. 

Such  use  ia  not  limited  to  actual  use  and 
occupation  by  the  state,  or  b^  a  public  po- 
litical corporation,  or  by  a  private  corpora- 
tion whose  sole  or  even  primary  object  ia  the 
public  good,     lb. 

The  constitutional  provision  that  ''prop- 
erty of  no  person  shaU  be  taken  for  publio 
use  without  just  compensation  "  does  not 
mean  that  the  property  must  be  literally 
taken  by  the  publio  aa  a  body  into  its  direct 
possession  ana  for  its  actual  use,  as  in  the 
case  of  a  state-house,  a  court-house,  a  fort, 
an  arsenal,  a  park,  eto.  OimUead  v.  Camp, 
89  D.  221. 

A  use  may  be  public  though  it  benefit  but 
a  limited  portion  of  the  community.  Ald- 
rige  v.  Tuscumbia  etc  R  R,  Co.,  23  D.  307. 

A  work  may  be  of  public  use,  though  con- 
ducted and  owned  by  a  private  corporation. 
Willyard  v.  Hamilton,  30  D.  195. 

The  legislature  is  not  tlie  exclusive  judge 
of  what  is  a  public  use  in  such  cases,  but  ita 
determination  in  that  respect  is  subject  to 
the  control  of  the  judiciary.  ScuJder  v. 
Trenton  Delaware  FalU  Co,,  23  D.  756. 

What  is  a  public  use  depends  on  the  vary- 
ing condition  and  wants  of  society  in  many 
cases.     lb. 

The  construction  of  the  constitutional  pro- 
vision that  **the  legislature  shall  enact  no 
law  authorizing  private  property  to  be  taken 

•  Uses  which  will  Justify  exoroise  of  power  of 
eminent  domain,  see  notes,  ti  D,  686-707;  'J6  R. 

457-162. 
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lor  publio  ma  withoat  just  oompensation,  as 
agreed  upon  by  the  parties  or  awarded  by  a 
]ury,  being  first  paid  or  tendered  to  the  party 
entitled  to  such  compensation,"  is»  that  these 
words  are  mandatory,  both  as  to  the  use  for 
which  private  property  may  be  taken  and 
the  previous  payment  or  tender  of  oompensa- 
tion  therefor.  Such  property  can  be  taken 
only  for  public  nse,  but  the  words  "  publio 
Use  "  do  not  mean  merely  a  use  of  the  gov- 
ernment or  state  havinff  snch  constitutional 
provision,  and  its  inhabitants  as  such,  but 
embraoe  within  their  vcope  a  use  of  the  gov- 
ernment of  the  United  States.  BeddaU  t. 
Bryan,  74  D.  65a 

l^o  preciM  line  can  be  drawn  between 
pablio  and  private  uses.  In  those  difficult 
intermediate  cases  where  public  and  private 
interests  are  blended  together,  each  must 
depend  on  its  own  peculiar  circumstances. 
Olmttead  v.  Carnip,  89  D.  221. 

Instances  of  laws  which  have  been  sos- 
tained  for  reason  that  "  public  purposes  and 
uses  were  to  be  promoted,"  when  attacked 
upon  constitutional  objections.     /&. 

2.  DawM  ami  uxUer-workt,  — The  constmo- 
tion  of  dams  for  the  purpose  of  obtaining  a 
head  and  fall  of  the  waters  of  a  navigable 
arm  of  the  sea,  whereby  to  work  grist-mills, 
iron  manufactories,  and  other  milU  for  other 
useful  purposes,  and  also  to  make  a  highwav 
over  the  dams  for  the  accommodation  of  sil 
persons,  horses,  and  cattle,  for  a  fixed  rate 
of  toll,  is  a  publio  enterprise  for  which  pri- 
vate property  may  be  taken.  Basion  etc 
Cory,  T.  Newman,  23  D.  622. 

Creation  of  a  water-power  to  be  used  by 
a  corporation,  or  leased  by  it  to  individuals, 
for  the  purpose  of  establishing  extensive 
manufactories  in  a  flourishing  and  populous 
district,  is  a  publio  benefit,  and  therefore  a 
public  use,  for  which  private  property  may 
be  authorized  to  be  taken,  though  the  publio 
are    not  to  participate    in  the    immediate 

§rofits  of  the  undertaking.  Scudder  t. 
Ve/tfofi  Delaware  FaUa  Co.,  23  D.  756. 
Supplying  a  city  with  water  is  a  public 
use,  within  the  meaning  of  the  Alabama  con- 
stitution. But  the  lessee  of  the  water-works 
of  the  city  of  Mobile  cannot  divert  the  water 
of  a  stream  upon  which  other  persons  have 
riparian  rights,  for  the  purpose  of  supplying 
said  city  with  water,  without  resorting  to 
the  exercise  of  eminent  domain.  To  exercise 
such  right,  the  party  must  pursue  the  course 
pointed  out  by  the  statute,  and  make  just 
compensation  to  the  owner  for  the  prop- 
erty condemned.  Burden  v.  Stekif  62  D. 
758. 

Expropriation  of  land  in  Maryland  for  the 
purpose  of  supplying  the  city  of  Washing- 
ton with  water  may  be  regarded,  in  every 
sense,  as  taking  it  for  publio  use.  There- 
fore the  act  authorizing  such  expropriation 
Is  constitutional:  See  Session  Laws,  1853,  a 
179.     B€ddaU  v.  BiT/an,  74  D.  550. 


Flowaoe  laws  of  various  stataa,  allowim 
land  to  be  flowed  for  mill  aod  manafisctnr- 
inff  purposes,  are  justified  npon  priocipls  ti 
public  benefit.  Thus  the  CVmnecticiit  act  ef 
1864,  known  as  the  flowage  act,  ha«  been 
held  constitutional:  See  Gen.  Stats.  Coam., 
Rev.  of  1866,  p.  89.  Snch  taking  in  www  of 
its  afiect  npon  the  community,  is  for  a  pub- 
lic use.     OlmMead  v.  Camp,  89  D.  221. 

A  grist-mill,  thonsh  upon  the  owner  s  own 
land,  ma^  be  of  sncn  general  naef  nlness  ai 
to  coDstitnte  a  "public  nse."  The  nee  ef 
the  mill,  according  to  the  facts  of  this  par- 
ticular cass^  was  foond  to  be  of  a  publio 
nature.    IK 

Supplying  a  town  with  water  is  a  **  pablis 
nse  "  within  the  exercise  of  eminent  domain, 
and  the  water  of  a  creek  may  be  condemned 
therefor.  8L  HeknoL  Water  Cik  ▼.  Farbea, 
46  R.  669. 

8b  Catialt,  kighwaiys,  etmi  raUroadM,  —  Pri- 
vate property  may  be  taken  for  a  publie 
street,  under  the  authority  of  tho  Icffislatnre, 
upotf  making  just  compensati<m.  Ztsiayrfi 
V.  Mayor  qfN.  Y.,  22  D.  622. 

Right  to  take  private  property  for  the  eon- 
struction  of  canals,  turnpikes,  railroads,  etc., 
is  undisputed.  Scudder  v.  TrtmUm  Deiaman 
FoOb  Co.,  23  D.  766. 

Canal  commissioners  can  take  water  froa 
a  stream  for  the  nse  of  the  canal  only;  they 
are  not  authorised  to  take  it  for  the  porposs 
of  creating  hydraulic  power  to  sell  or  lease 
for  the  benefit  of  the  state  Cooper  ▼.  Wil- 
tianu,  24  D.  299. 

An  extensive  line  of  canal  to  be  constmctcd 
by  a  private  corporation,  and  which  in  the 
act  of  its  incorporation  is  declared  to  be  s 
publio  highway,  is  a  pnblic  nscb  Witiyand 
V.  HampJUm,  30  D.  195. 

A  railroad  is  a  public  improvement,  for 
which  a  corporaticn  or  an  inoUvidnal  may  be 
authorised  to  appropriate  private  property, 
upon  making  just  compensation  to  the  owner. 
Beehman  v.  Saratoga  etc  B.  R.  Co^  SS  D. 
679;  Bkodgood  v.  Mohawk  etc  B,  B.  Co^  31 
D.  313;  WhUeman  v.  W.  S  8.  B.  B.  Cbt.  33 
D.  411. 

A  railroad  is  a  public  nse^  although  ths 
profits  arising  therefrom  may  be  appropri- 
ated to  the  private  nse  of  the  company.  Lex- 
ingUm  A  O,  B.  B,  Co,  t.  Applegate,  33  D. 
497. 

The  legislature,  under  its  right  of  omtaent 
domain,  may  constitutionallv  pass  laws  for 
the  opening  of  roads  called  in  the  statu ce 
'*  private  rmds,"  the  purpose  of  which  is  to 
lead  from  the  main  roads  through  the  coun- 
try to  the  residences  or  farms  of  in^lividoali, 
and  over  lands  not  belonging  to  the  perM>n» 
to  whose  residences  or  farms  the  roads  tnas 
opened  lead.  Such  roads  are  of  public  coo- 
cem,  are  open  to  every  one  who  may  hav« 
occasion  to  use  them,  and  are  therefore  pub- 
lic roads,  aifd  not  private  ways.  SJktrmm 
V.  BuicK  91  D.  677. 
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12.  Wlutt  iA  a  priTate  use— No 
taking  for  private  uae.* — The  right  to 
take  property  from  one  person  and  transfer 
it  to  another  b  not  implied  in  the  power  of 
eminent  domain,  where  the  pnblie  interest 
will  be  in  no  way  promoted  thereby,  even 
though  full  compensation  be  made.  BeeJ^ 
man  r.  Saratoga  etc  R.  R,  Co,,  22  D.  679; 
Seudder  w.  Trenton  Dehwart  FalU  Co.,  23  D. 
756;  Variek  ▼.  SnUth,  28  D.  417;  Embury  ▼. 
Conner,  53  D.  325. 

A  legislative  act  making  snoh  a  transfer  of 
one  man's  land  to  another,  would  be  repug- 
nant to  the  constitution  of  the  United  States^ 
as  impairing  the  obligation  of  the  contract 
by  which  the  land  was  orijinally  granted. 
Beehnan  r.  Saratoya  etc  R.  R.  Co.,  22  D. 
679;  Harding  r.  Qoodlett,  24  D.  646;  Tai^lor 
▼.  Porter,  40  D.  274. 

Private  property  cannot  be  taken  for  a 
private  purpose  without  consent  of  the 
owner.  Taylor  v.  Porter,  40  D.  274;  Ten 
Eyck  V.  Del  it  R.  Canal  Co.,  37  D.  233. 

The  legislature  cannot  authorixe  the  tak- 
ing of  private  property  for  a  private  road 
without  the  owner's  consent,  even  if  com- 
pensation be  made  therefor.  Of6om  v.  Hart, 
1  R.  161;  Wildr.  Deig,  13  R.  399;  WUham 
V.  Osbum,  18  R.  287;  Taylor  v.  Porter^  40 
D.  274;  NesbiU  v.  Trumbo,  89  D.  290. 

Under  the  statute  of  1777,  chapter  23,  of 
Tennessee,  land  may  be  taken  for  the  estab- 
liahment  of  a  grist-mill  for  public  purposes, 
but  not  for  the  establishment  of  saw-miUs 
or  paper-mills;  and  a  petition  seeking  to 
have  certain  lands  condemned  under  that 
act  for  the  purpose  of  building  a  saw,  grist, 
and  paper  mill,  will  be  denied.  Harding  v. 
Qoodlett,  24  D.  546. 

A  grist-mill  owned  and  operated  by  indi- 
viduaU  who  are  compelled  by  law  to  grind 
well  all  grain  received  by  them  for  that  pur- 
pose, but  are  not  compelled  by  law  to  receive 
grain  for  grinding,  is  not  a  "public"  benefit 
in  the  constitutional  sense;  and  an  act  of 
the  legislature  authorizing  the  flowage  of 
Lands  (on  payment  of  aasoMed  damages),  by 
maintaining  a  dam  of  sufficient  height  to 
run  such  mill,  is  an  unconstitutional  exercise 
of  the  right  of  eminent  domain.  Tyler  v. 
Beaeher,  8  R.  398. 

A  statute  authorized  mill-owners  to  erect 
dams,  and  thereby  flow  the  land  of  others 
without  their  consent,  provided  a  commission 
ahould  determine  that  such  flowing  waQ  for 
"a  public  use,  "and  was  necessary,  and  upon 
paymeutof  such  damages  as  such  commission 
should  award.  Held,  unconstitutional,  as 
the  *'  use "  for  which  the  property  was 
authorized  to  be  taken  was  not  a  public  use. 
Jiyerson  v.  Brown,  24  R.  564.  - 

Tlie  constitutiou  of  Kentucky  inhibits  the 
invasion  or  taking  of  private  property  for 
any  purpose,  or  under  any  pretext  whatever, 

*  Private  road,  right  to  condemn  lanUs  for,  see 
note,  tfl  1>.  665-U6U. 


except  for  public  use,  and  then  only  npoa 
affording  just  compensation  to  the  owner. 
And  the  legislature  cannot  take  private 
property  from  one  person  and  vest  it  in  an- 
other, by  imposing  upon  the  former's  right 
to  hold  it  terms  which  it  is  impossible  for 
him.  to  perform,  as  by  requiring  him  to  sue 
within  a  specified  time,  when  there  is  no 
remedy  afforded  or  mode  prescribed  by  law 
by  which  he  can  sue.  Ptaroe  v.  PoUon^  45 
D.  61. 

A  strip  of  land  cannot  be  oondeouied  by 
a  coal  company  for  the  oonstroetion  of  a 
tramway  leading  from  the  coal-works  to  a 
public  railroad.  ShoU  t.  Qerman  Coal  Co.» 
59  R.  379. 

18.  Oonaont  of  owner  of  land  taken 
for  public  use  bv  a  statute  may  be  sub- 
sequent, preenmed,  and  tacit,  as  well  as  pre- 
vious and  positively  expressed,  and  the 
objection  that  it  was  not  given  cannot  be 
raised  by  persons  having  no  interest  in  the 
land,  such  as  petitioners  for  the  laying  ont 
of  a  road  over  the  sama  land.  WeUington^e 
Caee,  26  D.  631. 

A  statute  authorizing  taking  of  private 
property  by  oonaent  of  the  owner  b  valid, 
notwithstanding  the  use  for  which  it  is  taken 
is  private.    Bmbury  v.  Coruier,  53  D.  325. 

A  deed  or  written  declaration  of  consent 
to  taking  of  land  is  not  necessary  to  effect- 
uate a  transfer  of  the  title,  by  means  of 
proceedings  for  acquiring  it  taken  under  a 
statute  which  does  not  require  such  deed  or 
writing.  The  various  papers  used  in  the 
proceedings  may  be  referred  to  as  furnishing 
evidence  of  consent  in  fact,     lb, 

A  land-owner  is  estopped,  by  accepting 
compensation  for  land  taken  pursuant  to  a 
statute,  from  afterwards  denying  that  he 
consented  to  the  taking.     lb. 

By  an  act  of  the  legislature  of  Massachu- 
setts, an  agent  of  tlie  United  States  was 
authorized  to  purchase  land  in  the  state  for 
the  site  of  a  post-office.  The  act  provided 
that,  when  the  agent  and  the  owners  of  the 
land  could  not  agree  upon  the  price,  there 
should  be  an  appraisement  made  by  a  jury. 
Held,  that  in  order  to  obtain  the  land  and 
the  appraisement,  it  was  not  necessary  that 
the  owner  should  first  consent  to  a  sale.  Burt 
V.  Merchants*  Int.  Co.,  S  R.  339. 

A  city  has  no  authority  to  seize  property 
outside  its  limits  for  a  pest-house  without 
consent  of  the  owner.  DooUy  v.  City  qf  Kan- 
eon,  52  R.  380. 

14.  Proceedings  to  obtain  condem- 
nation.— Where  the  act  of  incorporation 
omita  to  provide  how  private  property  shall 
be  taken  for  the  purposes  of  the  corporation, 
the  corporation  must  proceed  according  to 
the  provisions  of  the  general  laws.  Mabire 
V.  Canal  Bank,  30  D.  710. 

Such  a  corporation  incorporated  to  con- 
struct a  canal  cannot,  by  obstructing  natural 
drains  of  water,  overflow  lands  adjacent  ts 
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the  line  of  the  canal  withoat  making  com- 
pensation therefbT.     /ft. 

Candemnifttion  need  not  precede  ezecntion 
of  the  work,  and  a  corporation  is  not  acting 

Ereuiatorely  where  it  exorcises  a  right  of  wa^ 
efore  having  the  damages  assessed.  There  u 
DO  ahsolute  obligation  on  the  corporation  to 
institnte  process  for  assessing  the  damages; 
as  in  case  of  its  default  the  owner  may  do  so. 
TuekahM  Canal  Co  v.  Tuckahoe  B.  B.  Co.,  36 
D.  374.  But  compare  Qrahaan  v.  CoktmbuM 
ttc  IL  R,  Co,,  89  D.  49a 

The  statutory  requirements  by  which  title 
to  lands  may  be  transferred  from  a  proprietor 
fd  a  town  site  and  secured  for  public  uses 
must  be  complied  with,  in  order  that  the 
original  proprietor  may  be  divested  of  title. 
Gardner  v.  TitdaU,  60  D.  407.  S.  P.,  NichoU 
y.  City  qf  Bridgeport,  60  D.  636;  Bemle^  v. 
M.  L,  W.  Co,,  73  D.  576. 

Town  piste  must  be  acknowledged  and 
the  certificate  of  acknowledgment  indorsed 
thereon,  as  required  by  the  Wisconsin  Re- 
vised Statutes,  page  159,  so  as  to  effect*  by 
means  of  the  recording,  etc.,  of  the  plate 
alone,  a  transfer  of  the  title  from  the  original 
proprietor  to  the  public  Oardiner  v.  Tiidak, 
60  D.  407. 

A  party  procuring  an  order  for  condemna- 
tion of  private  property  to  public  use  cannot, 
without  complying  at  all  with  the  require- 
ments of  the  proceeding,  which  are  of  service 
to  the  owner,  la^  by  for  four  years,  and  then 
without  notice  give  effect  to  the  previous  and 
initiatory  acts  through  which  ne  deraigns 
his  title.  BenMk^  ▼.  M.  L.  W.  Oo,,  73  D. 
575. 

A  b<maJUU  purchaser  of  land  is  not  affected 
by  proceedings  for  its  condemnation  to  pub- 
lic use,  pending  at  the  time  of  purchase,  if 
he  had  no  notice  of  such  proceedmgs,  and  no 
notice  of  lia  vaidena  had  been  filed.     Ilk 

Whether  land  selected  by  a  railroad  com- 
pany for  its  track  is  necessary  for  its  use,  or 
whether  other  lands  adjoining  cannot  be  as 
conveniently  occupied  for  that  purpose,  is 
not  a  judicial  que:ition  to  be  determined  by 
the  court,  but  is  a  question  of  discretion  to 
be  determined  by  the  company,  proceeding 
in  the  manner  prescribed  by  law.  Ford  v. 
Chicago  etc.  B.  B,  Co.,  80  D.  791. 

On  the  hearing  of  a  petition  praying  for 
authority  to  raise  a  dam  to  the  height  of 
eleven  feet  four  inches  to  flood  respondent's 
land  by  a  mill-pond,  the  committee  to  whom 
the  petition  has  been  referred  under  the  flow- 
age  statute  may  consistently  establish  the 
dam  at  the  height  of  ten  and  a  half  feet, 
where  they  have  found  that  the  flowing  of 
the  land  as  prated  for  in  the  petition  would 
be  for  the  public  use.  Olnutead  v.  Camp,  89 
D.  221. 

The  district  court  of  Iowa,  so  far  as  it  acts 
In  the  matter  of  oomlemning  land  for  public 
nse,  acts  under  special  statutory  authority. 
Any  judgment  rendered  by  it  other  or  1m- 


▼ond  that  authorised  by  statute  ts  void,  ai 
far,  at  least,  as  it  exceeded  the  power  eon- 
ferred.  Char  t.  Jkibuqtm  €ie,  A  JL  Cbt,  M 
D.650. 

A  railway  company  anthoriaed  to  oondema 
lands  for  a  right  of  way  cannot  condemn  s 
temporary  nse,  nor  a  use  ccmtingent  on  the 
happening  of  a  future  event.  HSbeniia  B.  B, 
Co,  V,  De  Camp,  54  IL  197. 

15.  Neoeesity  of  makings  oompenaa- 
tion.*— 1.  The  general  m/e.— The  legi^a- 
tnre  has  no  power  to  take  private  property 
for  public  uses,  without  providing;  for  paying 
or  securing  compensation  to  the  owner. 
Oardner  w.  NewtwnJk,  7  D.  526w  S.  P.,  Ez 
parte  Jennings,  16  D.  447;  Fort^ihe  v.  JSU», 
20 D.  218;  Bakery,  Boston,  22 D.  421;  Blood- 
good  T.  Mohauik  etc,  B.  B,  Co.,  31  D.  313; 
Cochram  ▼.  Van  SuHojf,  32  D.  570;  Bettaie^  v. 
M.  L.  W,  Co,^  73  D.  575;  State  v.  Graces.  81 
D.639. 

The  only  restriction  on  the  power  of  emi- 
nent domain,  where  the  public  or  the  inhaln- 
tants  of  a  particular  section  are  interested  in 
a  proposed  improvement  as  citizens  merely, 
is,  that  iust  compensation  must  be  nukde,  ss 
provided  by  law,  to  the  owner  of  property 
taken  for  such  improvements  Beekuum.  v. 
Saratoga  etc  B,  B,  Co.,  22  D.  679. 

To  justify  an  entry  upon  land  and  the  con- 
struction of  a  railroad  thereon,  the  defend- 
ants must  plead  that  the  damages  vers 
regularly  assessed  and  paid  before  they  pro- 
ceeded to  appropriate  the  land  to  the  alleged 
public  use.  Bloodgood  v.  Mohmdt  and  iimi- 
ton  B,  B,  Co,,  31  D.  313. 

The  commonwealth  cannot  take  away  pri- 
vate property,  even  for  the  most  imperious 
or  important  public  use,  without  either  the 
owner's  consent^  or  the  payment  to  him  of  a 
just  equivalent  in  money.  Lexmfjtom  etc 
B.  B.  Co,  T.  Applegate,  33  D.  497. 

And  this  b  so^  though  no  such  pro%'isioa 
be  contained  in  the  state  constitution;  for 
this  prohibition  upon  the  legislature  is  im- 
pliea  from  the  nature  and  stmctnie  of  the 
government,  even  if  it  were  not  embraced  by 
neoessary  implication  in  other  proviaiona  of 
the  bill  of  rights.  JSx  parte  Marlm,  58  D. 
321. 

The  articles  of  the  state  constitution  guar- 
anteeing to  the  citizen  the  right  of  acquiring, 
possessing,  and  protecting  property,  neoe^ 
sarily  imply  the  prohibition  upon  the  legis- 
lature from  taking  private  property  for 
public  nse  without  providing  for  just  compen- 
sation to  be  first  mad^  to  the  owner.     //*. 

A  railroad  companv  cannot  take  land  un- 
der their  charter  until  compensation  has  been 
paid  or  provision  has  been  made  for  aecurin;; 
compensation  to  the  proprietor  of  the  laiuL 
Bird  V.  WUndnpton  etc.  B.  B.  Co.,  frl  D.  739. 

The  owner  of  the  soil  under  a  highway  uc- 
cupied  by  a  railroad  company  cannot  be  de- 

*  See  note  on  compensation  for  propenj  usee 
by  government,  81 D.  VI^Sl^ 
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prived  of  his  property  or  prejudiced  in  any 
right  therein  without  coinpeusation,  even 
by  express  authority  of  the  legislature, 
under  a  constitution  declarins  that  private 
property  shall  not  be  taken  Tor  public  use 
without  just  compensation,  ffinchman  ▼. 
Patenon  Iloru,  R.  R.  Co.»  86  D.  252. 

Private  rights  cannot,  in  times  of  peace, 
be  sacrificed  to  public  convenience  or  neces- 
sity without  full  compensation.  Ntvim  ▼. 
CUy  of  Peoria,  89  D.  392. 

A  legislative  authority  to  do  an  act  which 
will  naturally  result  in  damages  to  private 
property  must  be  coupled  with  provisions 
tor  ascertaining  and  paying  such  damages, 
in  order  to  protect  persons  acting  under  such 
authority  from  liability  at  common  law. 
Lee  V.  Pembroke  Iron  Co.,  2  R.  59. 

2.  Scope  and  extent  of  the  rule.  —  Just  oom- 

rensation  means  a  fair  equivalent  in  money, 
t  must  be  paid  when  the  property  it  taken* 
or  within  a  reasonable  time  thereafter;  and 
its  payment  must  not  depend  on  any  hazard 
or  uncertainty.  Bloodgood  ▼.  Moltavok  etc* 
R.  R.  Co.,  34  D.  313. 

The  legislature  cannot  authorize  a  pnblie 
nse,  the  natural  result  of  whose  operation 
will  be  to  deprive  the  owner  of  adjoining 
property  of  its  beneficial  use,  without  allow- 
ing compensation  to  the  party  injured.  It 
cannot  authorize  a  canal,  whose  existence 
will  cauBO  the  flooding  of  adjoining-  land* 
without  allowing  compensation.  Hooker  t. 
New  Haven  etc.  Co,,  36  D.  477. 

Compensation  is  essential  to  the  validity  of 
taking  of  the  franchise  of  a  toll-bridge  com- 
pany for  public  ii-.o  by  authorizing  the  erec- 
tion of  a  free  bridge  near  the  toll-bridffe. 
Red  River  Bndge  Co.  v.  Mayor  etc  qfClarlea' 
pille,  60  D.  143. 

An  act  denying  the  owner  use  of  his  land 
without  compensation  is  unconstitutional 
and  void;  it  is  in  fact  an  act  of  confiscation. 
An  act  worded  thus:  *'  That  no  person  shall 
be  entitled  to  damages  for  any  improvement, 
anless  the  same  shall  have  been  made  or 
erected  before  the  laying  out  or  locating  of 
■Qch  street,**  —  is  one  of  this  sort.  Mocuev, 
Mayor  etc.  of  Baltimore^  61  D.  276. 

Liquor  is  property,-  and,  as  such,  can  only 
be  taken  for  publ:c  purposes  and  after  fuU 
compensation.     Beebe  v.  State,  63  D.  391. 

The  legislature  cannot  enlarge  its  power 
over  property  or  pursuits  by  declaring  them 
nuisances,     lb. 

An  abutter*s  right  in  a  street  is  property, 
and  cannot  be  taken  a*fay  for  the  use  of  a 
railroiiu  'without  compensation,  the  lot  and 
the  adjoining  street  l)eing  regarded  as  one 
piece  of  property.  Protzman  v.  Indianapolis 
etc  R.  R.  Co.,  68  D.  650. 

Appropriating  land  of  a  highway  to  rail- 
way uses  imposes  a  new  servitude  thereon, 
such  as  to  entitle  the  owner  of  the  soil  to 
compensation  for  the  new  use  which  the  law 
awards  when  laud  i^  taken  for  public  pur- 


poses. Imlay  v.  Union  Branch  R.  R.  Co.,  tS 
D.  392;  Hinchman  v.  Patenon  Horse  R.  R. 
Co.,  86  D.  252. 

A  party  seeking  to  recover  damages  in 
condemnation  proceedings  may  have  an  in- 
junction till  the  damages  are  paid.  Lafayette 
Plank  Road  Co.  ▼.  .^et^  AUMxny  etc  R.  R. 
Co.,  74  D.  246. 

Payment  or  deposit  of  land  damages  is  a 
condition  precedent  to  the  vesting  of  title  in 
a  railroad  company  to  lands  taken  for  their 
road,  or  of  any  right  in  them  to  construct 
their  road;  and  if  thev  proceed  in  such  oon- 
struction  without  such  payment  or  deposit^ 
they  are  trespassers.  But  the  owner  of  the 
land  may  waive  this  condition  even  by  parol 
McAuiay  ▼.  Western  Vermont  R.  R,  Co.^  78 
D.  627. 

Such  owner  cannot  maintain  trespass  or 
ejectment  after  the  road  is  constructed  and 
put  in  operation,  upon  his  failure  to  obtain 
payment  of  his  land  damages,  where  he  has 
acquiesced  in  the  occupation  of  the  land  for 
the  construction  of  the  road  without  prepay- 
ment of  such  damages,  under  an  agi'eement 
for  the  future  payment  thereof  by  the  com- 
pany,   lb. 

Motice  to  laborers  employed  by  a  contractor 
engaged  in  constructing  a  railroad,  given  bv 
the  owner  of  the  land  taken  for  the  roMl, 
forbidding  their  working  on  the  road  until 
his  damages  were  paid,  is  not  sufficient  to 
enable  him  to  maintain  ejectment  for  the 
land  taken  after  the  road  has  been  built  and 
put  in  operation,  especially  where  he  gives 
inch  notice  on  one  occasion  only,  and  for 
many  years  takes  no  effectual  steps  to  stop 
the  proceedings  of  the  company  or  to  enforce 
such  payment.     lb. 

Before  the  public  can  exercise  the  right  of 
eminent  domain  against  the  will  of  an  owner 
of  property,  and  acquire  a  right  of  entry 
thereon,  the  value  of  the  property  to  be 
taken  must  be  ascertained  by  some  legal  and 
proper  proceeding,  and  be  paid;  and  if  such 
value,  thus  ascertained,  be  not  paid  to  or 
received  by  the  owner,  an  adequate  and  safe 
fund  must  be  provided,  from  which  he  may 
be  oompensated.  Powers  ▼.  Bears,  78  D. 
733. 

Ko  preliminary  step  prior  to  actual  pay- 
ment or  tender  so  fixes  the  condemning  cor- 
poration as  to  prevent  an  abaudonment  of 
the  condemnation  or  enterprise.  State  w, 
Graves,  81  D.  639. 

A  jnunicipal  corporation  cannot  take  pri- 
vate property  for  public  use  without  due 
compensation,  any  more  than  a  natural  per- 
son can,  and  the  degree  to  which  such  prop- 
erty is  taken  can  make  no  difference  in  the 
application  of  this  principle.  Nevins  v.  City 
qf'  Peoria,  89  D.  392. 

Under  the  Iowa  statute,  a  ind^pnent  of  the 
district  court,  in  the  form  of  a  judsment  in 
an  action  of  debt  condemning  land  for  the 
right  of  way  for  a  railroad  company,  and 
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assesaing  the  value  thereof,  does  not  pass 
title  to  saoh  right  of  way  to  sach  oompaoy. 
The  title  veeti  in  it  only  upon  the  payment 
of  the  damages  aMeeseo.  Qtar  t.  DMbuqu/t 
tic  R.  R,  Co.,  89  D.  56a 

A  contract  for  improyement  of  land  au- 
thorized by  the  legislature  is  illegal  and  void, 
unless  all  of  the  land-owners  assent,  if  .the 
compensation  for  the  work  contracted  for  is 
made  to  turn  in  any  degree  whatever  on 
the  future  value  of  the  liuid,  and  which  by 
any  possibility  could  be  in  evident  excess  of 
the  real  cost  of  the  improvement.  Tidt- 
water  Co.  v.  CotiUr,  90  D.  634. 

The  state  has  no  more  right  to  intertere 
with  private  property  without  eom^nsation, 
to  make  or  improve  a  canal,  than  it  has  for 
a  road  upon  land.  Rycm  t.  Brown,  100  D, 
154. 

The  laying  of  underground  aas-pipes  in  a 
country  highway  imposes  an  additional  ser- 
vitude for  which  compensation  must  be  first 
made  to  the  land-owners.  Sterlings  Appeal, 
56  R.  246. 

3.  fu  Umita  and  esBoepekma,  — The  absence 
of  a  provision  for  oompensatioa  in  a  statute 
providing  for  the  improvement  of  land 
granted  to  a  town  for  a  traininj^-field,  in  a 
manner  consistent  with  the  use,  is  no  objec- 
tion to  the  validity  of  the  aot^  because  the 
land  is  already  appropriated  to  the  public 
use,  and  the  bienetit  is  increased  by  the  im- 
provement    WeUingUnCe  Catf^  26  J>.  631. 

Roads  laid  out  through  such  land,  under 
the  authority  of  the  a^  as  substitutes  for 
public  highways  already  existing  there,  are 
also  public  highways,  and  the  town  is  liable 
for  their  support.     /&. 

Want  of  a  .provision  in  such  a  statute  for 
keeping  in  repair  the  improvements  thereby 
authoruEed  is  no  objection  to  its  validity. 
!h. 

The  constitution&l  right  to  oompensation 
does  not  attach  where  &ere  is  no  taking  of 
property,  but  only  an  indirect  or  consequen- 
tial depreciation  of  its  usefulness  or  value. 
Raddifv.  Moffor  etc  itfBrooktf^  53  D.  357. 

A  horse-railway  company  being  authorized 
by  the  legislature  to  lay  and  operate  their 
railway  in  a  public  street,  an  aajoining  lot- 
owner  has  no  right  to  compensation  as  for 
the  taking  of  his  property  for  a  new  and  ad- 
ditional servitude.  HiM  v.  BaUimore  etc 
R'y  Co.,  36  R.  371. 

The  legislature  may  anthorixe  the  erection 
of  a  telegraph  line  on  a  highway  without 
compensation  to  the  owners  of  the  fee. 
Pierce  v.  Dreu),  49  R.  7. 

4.  Sufieienqf  qf  the  proMon  /or  eompeiMa' 
lion,  —  A  provision  in  an  act  that  oompensa- 
tion shall  follow,  not  precede,  the  taking  of 
the  property,  is  constitutional.  WiUyard  v. 
Hamilton,  30  D.  195. 

When  a  statute  provides  that  compensa* 
tion  shall  be  paid  for  lands  appropriated  to  a 
public  nse^  without  designatmg  the  time  of 


payment,  it  must  be  so  coostrued  as  ia 
make  the  payment  a  condition  preoadeat  te 
the  appropriation.  Bloodgood  ▼•  JJuAiiBJ 
etc  R.  R.  Co.,  31  D.  313. 

Compensation  for  property  taken  must  1« 
secured  or  made,  and  a  statute  divesting  tk« 
owner's  title  and  turning  him  over  to  olit&m 
his  compensation  under  a  judgment  randered 
for  his  damages  violates  that  provinom  of  the 
bill  of  rights  which  declares  thai  **  no  per- 
son's property  shall  be  taken  or  applied  te 
public  use  without  just  oompensation  fine 
made  therefor."  Thompaon  v.  Ortuid  (hs^f 
etc  Co,,  34  D.  81;  RaUroad  Co.  v.  Dtdoeraom, 
66  D.  148;  but  compare  Hooter  ▼.  Nem 
Haven  etc  Co,,  36  D.  477. 

Right  to  property  is  a  vested  right,  Wt  s 
right  to  recover  the  amount  of  a  iudgmeat 
is  not  such  right.  Railroad  Co,  ▼.  Vicbtrmm, 
66  D.  148. 

Judgment  is  not  oompenaatioD,  but  a  se- 
curity for  compensation  or  aatisfactiOB. 
Thomtmon  v.  Grand  Gulf  etc  Col,  34  D.  81. 

A  defect  in  the  clause  providing  oompen- 
sation cannot  be  remedied  by  the  court  i 
givine  a  different  judgment  from  that  di- 
rected by  the  legislature.     /&. 

On  condemnation  of  private  property  ts 
public  use,  compensation  must  be  iu<ia 
within  a  short  period,  or  the  privilege  of 
taking  the  property  under  the  condemnatioa 
will  be  deemed  abandoned.  Bende^  w,  M. 
L.  W.  Co,,  73  D.  375. 

5.  lUuetrathne,  —  Where  a  statute  aa- 
thorized  the  trustees  of  a  town  to  enter 
upon  the  lauds  of  an  adjoining  proprieKv, 
and  take  water  by  conduits  from  a  8pr:r:c 
thereon,  upon  making  oompensation  to  sucti 
proprietor,  but  omitted  to  provide  for  cr*ia- 
pensation  to  the  owners  of  adjaoent  UnJj 
through  which  the  stream  ran,  which  vm 
thereby  diverted,  the  court  granted  an  in- 
junction against  the  diversion  of  so^h 
stream,  until  compensation  should  be  m^\t 
to  the  owners  of  such  adjacent  landa.  Gard- 
ner V.  Nevoburgh,  7  D.  526. 

A  railroad  company  appropriated  pU.ii- 
tiff's  land  for  its  roadway,  and  dama^*e« 
were  assessed  by  the  commissioners  uui'ur 
the  company's  charter.  Plaintiff  recoven:-! 
judgment,  which  was  never  paid.  ScL*»tf. 
quently  the  railroad  was  sold  under  a  mort- 
gage, which  covered  the  company's  riglit  *A 
way,  to  persons  who  organized  a  new  c<>  k- 
pany  unaer  the  statute,  and  oontinuevi  in 
operate  the  road,  using  the  track  as  l^:  1 
across  the  plaintiff's  land.  Under  the^ 
peculiar  facta,  —  held,  that  the  plaintiff  ha  i 
a  right  of  action  on  the  judgment  agi  i.^: 
the  new  company.  Pfe^er  v.  Shebo^jau  ac 
R,  R,  Co.,  86  D.  751. 

If  such  new  company  had  asserted  no 
rights  under  its  purchase,  except  th«as 
which  the  mortgage  sale  gave  as  oomplcU 
and  perfect  against  all  paramount  dainii,  ic 
would  not  have  been  liable  lo  the  plainUd 
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upon  the  mere  ground  that  he  had  a  jadg- 
iiieut  against  the  old  company.     lb. 

But  inch  taking  of  poBseeaion  of  pUintiflTs 
land,  and  asserting  a  right  to  nse  it»  oonsti- 
tated  a  plain  election  by  the  new  company 
to  adopt  the  original  taking  and  to  receive 
the  benefit  of  it.  It  therefore  sabjacted  it- 
self to  the  conditions  nnder  which  that  right 
existed  in  favor  of  the  old  company,    lb. 

Nefflect  for  an  unreasonably  Ions  time  to 
pay  damages  adjudged  to  plaintin  might, 
perhaps,  justify  him  in  treating  either  com- 
pany as  a  trespasser  ab  jnitio^  while  they  were 
using  his  land;  but  the  old  company  was 
estopped  from  claiming  the  character  of  a 
mere  wrong-doer  after  proceedings  had  to 
coudemn  the  land;  and  the  new  one,  after 
having  entered  and  asserted  the  rights  of  the 
old,  thus  ratifying  and  adopting  the  original 
taking,  was  equally  estopped.     Ik 

16.  Who  entitled  to  compensation. 
—  The  owner  of  a  limited  interest  in  prop- 
erty taken  is  entitled  to  compensation  in 
proportion  to  his  interest.  3»  parU  Jet^ 
nifigs,  16  D.  447. 

Accordingly,  one  who  is  interested  in  the 
occupation  of  a  wharf  and  in  machinery  and 
fixtures  set  up  thereon  under  an  unsealed 
agreement  with  the  owner,  whereby  they 
are  to  be  operated  for  their  joint  benefit^ 
may  have  such  an  interest  as  to  entitle  him 
to  damages  for  laying  a  railroad  across  flats 
appurtenant  to  such  wharf,  and  this  b  a 
question  for  the  jury,  AMy  r,  Eoiiem  B, 
Ji.  Co.,  38  D.  426. 

Interest  in  a  stream  of  water  taken  for 
public  use  is  a  subject  for  compensation. 
JSx  forie  Jenmng9,  lo  D.  447. 

Right  to  the  flow  of  water  over  land  is 
eoinmensurate  with  the  interest  in  the  land. 
ib. 

A  joint  petition  for  assessment  of  dam- 
ages for  lavmg  a  railroad  across  land  may  be 
maintained  by  persons  jointly  or  severally 
interested  in  the  land  or  its  use.  AMf  v. 
Ecuiem  R.  R.  Co.,  38  D.  426. 

Stockholders  and  creditors  of  a  canal 
company  may  compel  a  railroad  company  to 
account  for  additional  value  of  property  of 
canal  company,  appropriated  by  the  railroad 
company  for  railroad  purposes  with  the  as- 
sent of  the  board  of  directors  of  the  canal 
company,  elected  in  the  interest  of  the  rail- 
road  company,  the  compensation  therefor 
being  agreed  upon  by  the  directors  of  the 
two  companies,  and  being  far  below  the 
value  of  the  property,  although  they  cannot, 
after  the  railroad  has  been  completed,  re- 
claim the  propertyor  enjoin  its  use.  Chod' 
in  V.  Cincinnati  db  W.  C.  Co.,  98  D.  96. 

The  mortgagee  of  land  taken  by  a  city  for 
a  public  street  may  recover  from  the  city 
the  damages  awarded,  notwithstanding  the 
amount  has  already  been  paid  to  the  mort- 
gagor. 3/ienoood  v.  CUy  qf  Lo/aiifeUe^  68  R. 
414. 


Where  adjoining  lots  are  injured  bv  the 
construction  and  operation  of  a  railroad  in  a 
city  street,  the  riffnt  of  action  vests  in  the 
owner  of.  the  lots  at  tiM  time  of  the  construo- 
tion,  and  a  subsequent  grantee  connot  re- 
cover for  injury  by  the  proper  use  and  oper- 
ation of  the  railroad.  Chicago  and  &  R.  R, 
Co.  ▼.  Loeb,  69  R.  341. 

Such  damages  are  peraonal,  and  do  not 
run  with  the  land  or  pass  by  the  deed.  M> 
Faddm  w.  Joknmm,  13  R.  681. 

17.  How  compensation  is  aaseesed 
or  valued.  * — The  le^;islature  may  prescribe 
the  mode  of  ascertaining  the  amount  of  com- 
pensation to  be  made  where  private  proi)erty 
IS  taken  for  a  public  improvement,  if  the 
constitution  is  silent  on  that  point.  Bteh' 
man  v.  Saratoga  etc  R.  R.  Co.,  22  D.  679; 
Livingston  w.  Mayor  qf  y.  Y.,  22  D.  622| 
RaUroad  Co.  v.  Diekerson,  66  D.  148. 

Where  a  specific  remedy  is  provided  by 
statute  for  the  recovery  of  damages  sus- 
tained by  a  person  from  the  construction  by 
a  corporation  of  a  work  of  internal  improve- 
ment, he  cannot  have  a  common-law  action 
therefor.  MrKinney  v.  Monongahela  Nap.  Co., 
53  D.  617;  Hickox  r.  CUu  qf  Cleveland,  32  D. 
730;  ^roim  v.  Beiutg,  69  D.  389. 

A  statute  provides  for  the  payment  of 
compensation  to  a  private  individual  injured 
by  the  exercise  of  corporate  powers,  when  it 
directs  that  such  individual  may  have  his 
injury  ascertained  by  a  committee  appointed 
by  the  court,  or  tried  by  a  jury,  and  the 
damages  to  be  awarded  settled.  Ronton  etc. 
Corp.  V.  Newman,  2H  D.  622. 

Damage  to  the  owner  of  property  by  open- 
ing a  street  should  be  estimated  according 
to  the  present  value  of  the  property  to  such 
owner,  considering  the  extent  of  his  interest 
in  it.    Matter  qf  Ilbang  Street,  26  D.  6]  8. 

Where  part  of  a  cemetery  is  taken  for  a 
street,  it  should  not  be  appraised  according 
to  its  value  as  building  lots.     fb. 

Compeosation  for  land  taken  without  the 
owner's  consent  entities  the  owner  to  the 
money  value  thereof,  at  least.  JiMcob  v.  City 
qf  LoHiavUle,  ^  D.  63Z. 

Where  the  act  appropriating  private  prop- 
erty provides  no  compensation,  the  owner, 
in  seekinp^  dajnages,  is  not  bound  to  conform 
to  provisions  of  the  act.  Foote  v.  Cindtmati, 
38  O.  737. 

Liability  for  rent  continues,  though  prop- 
ertv  is  appropriated  bj^  a  city  for  a  street, 
and  the  lessee  has  a  right  to  damages  for 
this  liabilitv.    lb. 

Where  damages  have  been  assessed,  and 
exceptions  to  the  amount  are  withdrawn  or 
not  filed  at  all,  and  the  mone^  is  not  paid, 
the  lessee's  or  owner's  remedy  is  bv  suit  foi 
the  compensation  ascertained,  and  not  bv 
suit  for  nuisance.  OommieBionere  v.  Wood, 
49  D.  682. 

*  Measure  of  damages  In  oases  of  condemns 
tton  ol  property,  see  notab  88  O.  lis-m. 
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Co^hpens&tioQ  must  be  allowed  to  the 
owner  of  a  lot  lying  on  the  bed  of  a  atreet 
taken  for  public  use,  precisely  aa  if  no  auch 
street  waa  opened  over  it.  Moal^  t.  Mayor 
€te,  qfBaUimore,  61  D.  276. 

The  true  rule,  where  there  has  been  no 
dedication,  of  assessing  damages  is  to  value 
lot  precisely  as  though  no  street  was  to  be 
•peued.  To  do  this  the  value  of  neighboring 
Aud  contiguous  lots  may  be  looked  to,  bnt 
they  do  not  furnish  an  unerring  standard  to 
measure  the  value  of  the  lot  condemned.  lb. 

The  purchaser  of  a  lot  bounded  in  front 
by  a  certain  street  acquires  a  riffht  to  the 
use  of  such  street  as  a  street^  and  a  subse- 
quent  purchaser,  from  the  same  vendor,  of 
the  lot  upon  the  bed  of  the  street  in  front, 
acquires  only  the  naked  fee,  subject  to  an 
easement,  or  right  of  way,  not  only  in  ^e 
prior  purchaser,  but  in  the  public,  and  is 
entitled  to  but  nominal  damages  for  its  con- 
demnation upon  the  opening  of  the  street. 

Ibm 

The  appraisal  of  damages  in  oondemnation 
proceedings  is  conclusive  and  a  bar  to  a  sub- 
sequent claim  for  damages  alleged  as  not  in- 
cluded in  the  appraisement.  Lc^fayeUe  Plank 
Road  Co,  V.  New  Albany  etc  H.  S.  Co.,  74  D. 
246. 

In  condemnation  prooeedings  against  a 
corporation,  all  damages  occasioned  by  the 
loss  both  of  its  property  and  its  franchise 
must  be  assessed,  and  may  be  recovered.  lb. 

In  exercising  the  right  of  emineut  domain, 
the  state  cannot  provide  by  law  that  an 
agent  of  a.railroad  company  which  desires  to 
ciiudemn  a  right  of  way,  and  two  disinter- 
ested persons  selected  by  the  company,  may 
appraise  the  value  of  the  land  to  be  taken, 
nor  can  the  state  authoriae  such  company  to 
enter  upon  said  land  upon  the  refusal  of  the 
owner  to  accept  the  value  of  it  as  fixed  by 
such  appraisers.  Such  a  law  b  nnoonstitu- 
tioiud,  because  it  takes  property  without  due 
process  of  law.     Potoen  v.  Btar$,  78  D.  733. 

Past  damages  caused  to  owner  of  lot  by 
railroad  company's  tearing  up  street  without 
making  compensation  may  oe  assessed  by 
the  court  or  by  a  jury;  but  the  permanent 
damages  which  will  accrue  to  the  owner  by 
the  continued  use  of  the  land  by  the  company 
can  only  be  ascertained  in  the  manner  pre- 
scribed by  the  statute.  Ford  v.  Chicago  eU, 
B,  R.  Co,,  80  D.  791. 

The  owner  of  a  farm,  a  strip  of  which  is 
taken  for  a  railroad,  may,  in  a  proceeding 
to  determine  the  compensation  to  be  paid  for 
the  taking,  prove  the  market  value  of  the 
strip  taken,  and  also  in  what  manner  the 
market  value  of  the  farm  will  be  injured  by 
the  proposed  railroad.  Winona  etc  R.  R.Co, 
V.   Waldnm,  88  D.  100. 

The  additional  cost  to  the  owner  of  land 
taken  for  a  railroad  for  fencing  along  the  line 
is  a  proper  element  of  damage,  when  the 
company  is  under  no  obligation  to  fence  its 


road;  but  if  the  company  is  ocmipelled  hj 
statute  to  oonstmet  and  maintain  fcnoeSh 
such  additional  cost  cannot  be  coosidared  as 
an  element  of  damagei.    ib. 

Where  a  petition  for  a  right  to  flood  re- 
spondent's land  by  a  miU-pond  has  been 
referred  to  a  committee  under  th«  statate,  it 
is  proper  for  them,  in  aaseiising  the  danuigea 
to  be  paid  to  the  respondent  for  the  flowiac 
of  his  land,  to  refuse  xo  hear  evidence  offered 
by  the  respondent  to  show  the  Talne  of  kii 
land  to  the  mill  of  the  petitioner  if  flowed  as 
proposed.     Obnetead  v.  Camp,  89  D.  SSL 

Proceedings  for  condemnation  of  fight  of 
way  for  a  railroad  simply  fix  the  price  at 
which,  upon  actual  payment^  the  company 
may  take  it;  and  it  must  be  taken  and  tiae 
terms  accepted  within  a  reaaonable  tim<*,  for 
if  there  is  a  fnaA  enhancement  of  pries 
between  the  tune  of  assessment  and  aocepi- 
ance  the  owner  may  have  the  ri^ht  to  a^ 
mand  a  reassessment.  Oear  ▼.  D^dft/qme  etc 
B,  B.  Co,,  89  D.  650. 

The  rule  of  valuation  of  property  appro- 
priated for  public  use  is  not  what  it  is  worth 
for  the  purpose  to  which  it  ia  devoted,  or  for 
any  other  particular  purpose,  hut  what  it  is 
worth  generally  for  any  and  all  of  its  nataral 
and  legitimate  uses.  Goodim  ▼.  Cmekmati  etc 
Co,,  98  D.  96. 

The  measure  of  damage  to  adjacent  prop- 
erty caused  bjr  the  use  of  a  street  as  Ihe  site 
for  a  railroad  is  the  diminution  of  the  value 
of  the  property;  and  the  recovery  nuiy  in- 
clude prospective  as  well  as  past  damages. 
Elizabeth  etc  B.  B,  Cc  v.  ConOM,  19  fL  67. 

A  railway  company  entered  upon  land  and 
erected  buildings.  Two  yean  thereafter  it 
be^an  proceedings  to  appropriate  snch  lead 
to  its  use.  Held,  that  tne  owner  of  the  land 
was  entitled  to  compensation  for  its  valae 
with  the  improvements  thereon  at  the  tins 
the  proceedings  to  appropriate  were  insti- 
tuted, and  not  at  the  time  the  land  waa  en- 
tered. Graham  v.  Con^ivmUe  etc  B.  R.  Cc, 
10  R.  66.  8.  P.,  Stafford  v.  Ci^  qf  Pnm- 
denee,  14  R.  710;  Dtiver  r.  Weaterm  Ummm 
B,  B.  Co,,  14  fL  726. 

A  railway  company,  having  obtained  a 
right  of  way  by  affreement  from  the  tenant, 
supposing  him  to  be  the  owner,  and  having 
constructed  its  road  thereon,  the  owner  is 
not  entitled  to  have  the  value  thereof  con- 
sidered in  assessing  the  damsge<.  Oreyom 
B"y  A  Nan,  Co.  v.  ifosjer,  58  R.  321. 

18.  AsfleBsment  by  jury.  —  The  con- 
stitutional provision  securing  the  right  of 
jury  trial  relates  to  the  trial  of  issnee  of  fact 
in  civil  and  criminal  proceedings  in  conrts  ol 
justice^  and  not  to  the  as^ssment  of  damages 
from  the  exercise  of  the  power  of  emineat 
domain.  IMngetom  v.  Mayor  f^  Nem  York^ 
22  D.  622;  Beekman  v.  Saratoga  efc.  iZ.  12.  C^. 
22  D.  679;  SeudderY.  Trentom  Detaware  /Ub 
Co.,  23  D.  756. 

The  writ   ad  qmod  dammu% 
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ased  in  assessing  the  damages  in  such  cases, 
was  never  considered  a  jury  trial  within  the 
meaning  of  the  constitution.  Beekman  ▼. 
Sai-atoQa  eic  R,  R  Co.,  22  D.  679. 

The  writ  of  ad  ^uod  damnum  was  not  in 
universal  use  before  the  constitution  was 
adopted,  in  ascertaining  the  damages  arising 
from  taking  private  property  for  public  use, 
but  such  damages  were  sometimes  aacer- 
tained  by  arbitrators  or  commissioners. 
Seudder  v.  Trtnion  Delaware  FaUi  Co.,  23 
D.  756. 

Damages  occasioned  bv  laying  out  hiffh- 
ways  have  been  assessed  by  the  court,  or liy 
m  committee,  in  accordance  with  a  Ions 
eoorse  of  legislation  in  New  Hampshire;  and 
therefore  the  intervention  of  a  jury  for  that 
purpose  is  not  necessary,  it  having  been 
''otherwise  used  and  practiced "  before  the 
adoption  of  the  constitution.  £aeku»  v.  Xefr- 
onon,  35  D.  466. 

A  verdict  upon  which  no  judgment  is  en- 
tered, assessing  the  damages  which  a  party 
will  sustain  by  reason  of  the  layib^i^  out  of  a 
lateral  railroad  across  this  land,  under  the 
Pennsylvania  statute  of  1832,  will  not  justify 
an  entry  and  the  makins  of  the  road,  but 
the  record  of  the  proceedings  is  admissible 
in  evidence  to  mitigate  the  £tmages.  Har- 
vey V.  Thomaa,  36  D.  141. 

The  authority  conferred  upon  a  magistrate 
to  summon  a  jury  to  assess  damages  caused 
by  the  location  of  a  railroad  is  not  repugnant 
to  the  constitution  of  Mississippi.  Brown 
▼.  BeaUy,  69  D.  389. 

A  leji^ative  enactment  establishing,  as 
tbe  measure  of  damages  where  private  lands 
are  taken  for  a  highway,  the  loss  in  value 
which  the  complainant's  premises  suffer  bv 
the  opening  of  the  road^  is  constitutional. 
Putnam  v.  DouglaB  County^  25  R.  527. 

In  estimating  the  damages,  the  jury  may 
eonsider  the  prospective  benefits  which  the 
road  will  confer  on  the  premises,  and  are  at 
liberty  to  find  that  the  benefits  cancel  all 
the  damage,    lb. 

19.  AsseMment  b^  cominissionerB. 
^-  A  provision  that  coroniissioners  appointed 
by  the  legislature  assess  damages  for  private 

Eroperty  taken  for  public  use  does  not  in- 
ringe  the  ri^ht  of  ^ial  by  jury,  guaranteed 
by  the  constitution.  WUlyard  v.  Hamilton^ 
30  D.  195;  Livingston  v.  Mayor  of  y.  T.,  22 
P.  622;  Beekman  v.  Saratoga  etc  B.  R.  Co., 
22  B.  679;  Seudder  v.  Trenton  Delaware 
FalU  Co.,  23  D.  756;  Bloodgood  v.  Mohawh 
Jb  Hudson  R.  R.  Co.,  31  D.  313;  Hickox  v. 
a^nf  Cleveland,  32  D.  730. 

Plaintiff  may  discontinue  proceedings  to 
acquire  property  for  widening  a  street,  at 
any  time  prior  to  the  final  confirmation  of 
the  commissioner's  report.  Matter  i^f  An- 
thony Street,  32  D.  608. 

A  vested  right  to  damages  assessed  for 
property  sought  to  be  taken  in  the  exercise 
af  the  power  of  eminent  domain  does  not 


exist    until  the  final  confirmation  of    the 
oommissioner's  report.     lb. 

No  part  of  the  commissioner's  report  can 
bo  regarded  as  finally  confirmed  while  any 
part  remains  under  consideration  and  unap- 
proved,   lb. 

The  award  of  damages  by  commissioners 
for  injuries  in  oonstructing  a  railroad  is  not 
cumulative,  but  the  result  is  cobelnsive  un* 
less  an  appeal  be  taken.  Aldrieh  v.  Chethtre 
Railroad  Co.,  53  D.  212. 

Damages  assessed  by  commissioners  for 
excavations  in  land  are  presumed  to  include 
damages  for  all  injuries.     lb. 

The  power  of  the  New  York  supreme 
eourt  in  proceedings  to  condemn  lands, 
under  the  statute,  although  judicial,  is 
limited  to  determining  the  fitness  of  the 
persons  named  as  commi^ioners,  the  regu- 
larity of  their  proceedings  to  select  the 
lands  required  and  to  estimate  the  com- 
pensation, etc.,  and  the  fairness  of  their 
assessment;  and  does  not  extend  to  deter- 
mining whether  the  title  is  transferred. 
Hence  this  question,  when  raised  in  any 
subsequent  litigation,  is  not  concluded  by 
the  orders  appointing  the  commissioners  and 
confirming  their  report.  Embury  v.  Conner, 
63  D.  325. 

The  commissioners  should  be  fair  and  im- 
partial men,  indifferently  chosen  between 
the  parties,  and  each  party  should  be  given 
a  fair  opportunity  to  appear  before  them, 
and  make  such  proofs  and  statements  as 
may  be  proper.  Powers  v.  Bears,  73  D. 
733. 

In  an  action  against  a  city  to  recover  for 
real  estate  taken  for  a  public  street,  the 
city  will  be  estopped  from  urging  that  the 
commissioners  appointed  by  it  to  ascertain 
and  assess  the  damages  were  not  disinter- 
ested freeholders  of  the  city.  It  cannot  be 
allowed  to  avail  itself  of  its  own  wrong. 
City  tif  Chicago  v.  Wheeler,  79  D.  342. 

The  city,  by  proceeding  to  act  upon  the 
report  of  such  commissioners,  waives  all  ob- 
jection to  irregularities  in  their  selection  or 
appointment,     fb, 

20.  Evidence  on  question  of  dam- 
ages. —  Several  lots  were  used  in  connection 
with  a  mill  property.  One  of  the  lotM  was 
taken  for  the  use  of  a  railroad.  Held,  that 
evidence  that  the  business  of  the  mill  would 
be  injured  by  the  taking  was  admissible  on 
the  question  of  damages.  Driver  v.  Western 
Union  R.  R.  Co.,  14  R.  726. 

In  a  proceeding  to  condemn  for  a  railway 
a  strip  of  land  running  through  a  mill-poncC 
it  bemg  contended  that  the  only  source  of 
supply  would  be  cut  off  from  the  mill,  evi- 
dence is  competent  to  show  that  a  better 
supply  could  be  obtained  from  a  nearer 
creek,  and  also  that  a  sufficient  supply  could 
be  furnished  by  an  existing  water-worki 
company  at  less  cost  JUinoii  etc  R.  R.  Co, 
T.  SwUxer^  57  R.  875. 
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91.  Consequential  damages.  — A  cor- 
poration invested  with  the  power  of  eminent 
domain  ia  liable  for  oonseqnential  ininrjr  to 
private  property  onlv  so  far  as  proyided  by 
Its  charter,  and  no  additional  liabili^  can  be 
lubsequently  imposed.  Mcmmgahua  Nav, 
Co,  y.  Cwm,  47  D.  474. 

The  measure  of  damages  allowed  a  land- 
owner for  injuries  to  his  land  by  constmction 
of  a  railroad  over  it  indndes  all  damages, 
direct  and  conseqaential,  present  and  pro- 
s^tive,  certain  and  contingent^  which  may 
fairly  resnlt  to  the  land-owner  by  the  loss  ii 
his  property  and  rights,  and  the  mjnries 
thereto.  Joknmm  t.  Atlantie  elc  B.  R.  Co., 
69  D.  Wii  PiUA^arg  eU.  Co.  ▼.  OUleland,  94 
D.  97. 

In  constmction  of  work  for  which  properi^ 
ef  another  is  taken,  reasonable  care  and  skiU 
must  be  exercised,  or  the  party  will  be  liable 
to  an  action  for  the  tort  as  at  commoii  law. 
Lqfajfeae  Plank  Road  Co.  r.  New  Albamt  etc 
R.  R.  Co.,  74  D.  246. 

Consequential  damages  for  injury  caused 
bv  condemnation  of  land,  thouf^h  no  property 
of  the  party  claiming  to  be  injured  is  taken, 
are  recoverable  in  an  action  at  law.     lb. 

Owner  of  land  through  which  railroad  runs 
is  not  entitled  to  oompciufttion  for  the  in* 
creased  rates  of  insurance  which  he  may 
have  to  pay  because  of  the  danger  to  his 
property  from  locomotives.  Patten  v.  N.  C. 
R'y  Co.,  76  D.  612. 

The  jury,  in  estimating  damages  to  owner 
of  land  taken  for  railroad,  cannot  consider 
that  by  the  taking  he  is  deprived  of  the  ad* 
vantage  of  keeping  off  others  from  hb  neigh- 
borhood, and  thus  saving  himself  from  the 
annoyance  and  risk  of  their  proximity;  nor 
that  he  will  suffer  inconvenience  and  delay 
by  having  to  convey  his  manufactures  across 
the  railroad,  and  bv  reason  of  the  obstmctioii 
of  trains  passins  along  it.    Ih. 

Canal  and  rauwajr  companies  are  not  liable 
for  consequential  diamages  in  the  exercise  of 
the  power  of  eminent  domain  from  the  state. 
Cleveland  etc.  R.  R.  Co.  v.  Speer,  94  D.  84. 

Where  the  statute  provides  for  damages 
which  are  the  direct  and  immediate  conse- 
quence of  the  construction  of  a  railroad  com- 
pany's works,  —  "  the  real  damase,  and  no 
more,** — no  recovery  can  be  had  under  it 
for  an  injury  arising  from  the  unskillful  con- 
struction of  their  works.  But  an  action  at 
Uw  will  lie.  PUtMmrg  etc  Co.  r.  OUkland, 
94D.  97. 

A  person  released  a  railroad  corporation 
from  all  claim  of  damages,  on  account  of  the 
construction  of  the  road  over  his  land.  Held, 
not  to  operate  affsinst  hia  claim  for  damages 
resulting  from  tiie  road  being  built  over  the 
land  of  another.  Maton  v.  Adon  etc.  R,  R. 
Co.,  12  R.  147. 

Therefore^  where  the  railroad  cut  through 
a  ridge  near  plaintiff's  lands,  and,  as  a  re- 
sult^ such  lands  were  flooded  by  freshets 


when  they  had  formerly  been  protected 
from  them,  and  there  was  no  statatory  aa- 
thority  in  the  assessors  to  include  damages 
occasioned  by  the  construction  ol  Umo  rail- 
road over  the  lands  of  another,  — keU,  that 
an  assessment  of  daoiaffcs  would  not  iiidude 
the  damage  from  such  flooding;  ihmt  a  lelesae 
in  the  deed  of  the  land  taken  from  plainrig, 
of  all  damages  on  account  of  the  eonstmotaon 
of  the  road  across  his  said  land,  wovild  not 
cover  such  damage,  and  that  pjj^^t'ff'  oonld 
recover  therefor  in  an  action.    76. 

An  assessment  of  damages  for  land  takca 
for  a  railroad  does  not  cover  damages  occa- 
sioned to  the  owner  by  the  divenifon  ef  a 
natural  stream  of  water,  although  sack 
diversion  is  necessary  to  the  proper  coBstni»> 
tion  of  the  road-bed.  8tod(^  ▼.  CAio^e 
etcR.  R.Co.,22K.  211. 

It  is  otherwise  where  the  diversioii  is  asade 
on  the  land  taken,  and  damage  therefor  wae 
included  in  the  award.  Bai&tore  etc  M,  R. 
Co.  y.  Magruder,  6  R.  310. 

22.  Interest  should  be  allowed  ea 
amount  of  damages  awarded  for  laiid 
taken  for  opening  a  public  street  wh« 
such  amount  remains  unpaid  for  two  y< 
after  the  confirmation  of  the  report  cii  tiM 
commissioners  making  the  award.  CBSy  ef 
Chicago  v.  Wheeler,  79  D.  34Z 

28.  Deductions  for  benefltn*— Bs- 
snlting  benefits  may  be  oflset  against  value 
of  properly  taken  for  public  uses*  in  the 
exercise  of  the  right  of  eminent  domain. 
Synumdi  y.  dndnnati,  46  D.  629.  Gantr«» 
see  Jacob  v.  Ci^  of  LommOe,  S  D.  633; 
Railroad  Co.  v.  Didcermm,  66  D.  148; 
v.  Boott^,  69  D.  389. 

And  if  the  benefit  derived  eqiials 
ceeds  the  value  of  the  land  taken,  tbe 
has  sustained  no  damage  within  the 
of  the  constitutional  provisioii  requiring 
compensation  to  be  made  for  private  prop- 
erty taken  for  public  use^  and  aetfixng  can 
be  allowed  him.  NiMU  r.  dtm  ^  Aidgt- 
port,  60  D.  636.  &  P.,  Railroad  Ook  t.  Didh- 
ermm,  66  D.  148. 

Damage  to  the  property  taken  and  lbs 
benefit  to  the  part  that  ia  left  ahonld  be 
estimated  according  to  the  same  mIsL  Jfo^ 
terjtf  Albany  Street,  25  D.  618. 

Where  private  property  is  taken  for  the 
purpcee  of  buildine  a  railroad,  the  edvaa* 
tage  or  injury  resulting  to  the  owner  of  the 
property  from  the  construction  of  soofa  tail- 
road  is  to  be  taken  into  consideration  ia 
determining  what  compensation  he  is  enti- 
tled to  for  the  property  taken.  IFUfcaaas 
v.  W.  ^  8.R.  kCo.,Zi  D.  411.  Gentns 
see  ^roim  v.  Reattif,  69  D.  389. 

Benefit  to  the  owner  of  land  taken  for  a 
8treet»  in  improving  the  value  of  hia  adja- 
cent property,  may  be  act  off  against  hii 

*  Benefits,  bow  far  may  be  ooosldered  as  o#> 
sets  to  damafea  in  the  proceedings,  sse 
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damages.  LMngdon  ▼.  Mayor  (^  N,  T.,  22 
D.  622;  JaoA  t.  CUy  i^f  LoitiiviUe,  33  D. 
533. 

Where  property  eumot  be  benefited  to 
the  extent  of  the  Maeiement  upon  it  for 
opening  a  streeti  the  report  of  the  oommis- 
sioners  ghould  be  sent  oaok,  until  it^  is  so 
found  or  the  proceeding  is  discontinued. 
JiaUer  of  Albany  Street,  25  D.  618. 

Bttietits  or  dunages  caused  by  public  im- 
provements  must  necessarily  be  considered 
by  appraisers  appointed  under  a  charter  to 
assess  damages  or  benefits  respectively;  and 
the  appraisers  of  damages  can  only  appraise 
the  excess  over  benefits,  as  also  the  appraisers 
of  benefits  can  only  assess  the  excess  over 
damages.  When  ti^e  benefits  equal  or  ex* 
ceed  the  damages,  or  the  damages  equal  or 
exceed  the  benefits,  as  the  case  may  be,  the 
powers  of  the  appraisers  are  at  an  end,  and 
they  can  only  return  that  there  has  been  no 
damage  or  no  benefit  NichoU  v.  (hty  qf 
Brkigeport,  60  D.  636. 

The  fact  that  the  owner  of  land  taken  for 
a  railroad  has  the  use  of  other  railroads 
already  will  not  justify  the  jury  in  consid- 
ering that  the  proposed  road  will  be  of  no 
benefit  to  him.  Patten  v.  N,  O,  M'y  Co.^ 
75  D.  612. 

General  benefits  arising  from  construction 
of  nilroad,  which  accrue  to  the  country 
generally  through  which  it  passes,  are  not 
to  be  taken*  into  account  in  estimating  the 
compensation  for  taking  a  strip  through  a 
farm,  but  only  those  benefits  are  to  be  con- 
•iderad  which  result  specially  and  directly 
to  the  farm  itself.  Winona  etc,  B.  R  Co,  v, 
Waldron,  88  D.  100. 

Special  benefits  to  a  tract  of  land  of  which 
part  is  taken  for  a  railroad  may  be  set  off 
against  the  injury  caused  by  taking  such 
part.    lb. 

In  proceedings  to  effect  a  public  improve- 
ment^ the  assessment  of  expenses  on  the 
property  to  be  improved  must  not  exceed 
the  value  of  the  benefit  conferred  upon  the 
land-owner;  and  in  case  the  expense  of  im- 
provement does  exceed  the  benefits  conferred, 
indemnification  to  the  owner  of  the  land 
subjected  to  the  operation  of  the  law  must 
be  made  for  the  excess,  or  the  law  is  void. 
Tide-waier  Co.  v.  Coster,  90  D.  634. 

Ck)st  of  public  improvement  of  land  under 
legislative  action  may,  to  a  certain  degree, 
be  imposed  upon  the  parties  who,  in  conse- 
quence of  owning  lands  in  the  vicinity  of 
■uch  improvement,  receive  a  peculiar  advan- 
tage. But  the  benefit  must  be  commensu- 
rate to  the  burden,  and  in  the  event  of  an 
excess  of  expenses  imposed  over  benefits 
received,  private  property  is  pro  tanto  taken 
for  public  use  without  compensation.     lb. 

In  awarding  damages  to  the  owner  of  lands 
taken  for  a  railroad,  the  exposure  of  his  re- 
maining land  and  buildings  to  fire  from  the 
railroad  engines  may  be  taken  into  consider- 


ation, notwithstanding  the  company  is  by 
statute  liable  for  any  hre  so  caused;  but  the 
benefits  which  the  owner  in  common  with 
others  derive  from  the  railroad  cannot  be 
considered  to  reduce  his  damages.  Adden  w, 
WhUe  Mountains  B,  R  Co.,  20  K  220. 

Upon  a  trial  to  assess  damages  for  land 
taken  to  widen  a  street,  it  is  erroneous  to 
instruct  a  jury  that  no  benefit  which  was 
shared  in  common  with  other  estates  on  the 
highway,  from  which  no  land  had  been  taken, 
can  be  deducted  from  the  damages  of  an 
abutter.  Bitbomme  t.  ComUy  </  6tnfoik,  21 
R.522. 

24.  Beview  of  eondemnatioii  pro* 
ceedizLg^.  —  The  jury  or  commissioners  will 
be  presumed  to  have  done  their  duty  in  ap» 
praising  damages  done  by  a  railroad  company 
in  constructing  its  road  over  another's  land. 
Johnson  v.  Atlantic  etc  R,  R,  Co,^  69  D. 
560. 

Equity  will  relieve  against  appraisement 
of  land  taken  under  charter,  where  the  ap» 
praisers  acted  in  the  absence  of  the  owner, 
and  upon  fai^e  information,  and  made  an 
appraisement  clearly  wrong.  Wtlls  ▼.  Bridge^ 
poi't  Hydraulic  Co.,  79  D.  250. 

Equity  will  relieve  against  appraisement 
where  appraisers  were  misled  by  false  repre- 
sentations, whether  the  representations  were 
fraudulently  made  or  not.     lb. 

Where  a  wrong  appraisement  of  damages 
for  taking  property  und«>r  charter  is  made 
through  appraisers  being  mbled,  fraudu- 
lently or  otherwise,  —  upon  a  bill  for  relief, 
the  court  will  decree  a  new  appraisement^ 
and  until  such  appraisement  is  made,  and 
the  amount  paid,  will  enjoin  the  respondent 
from  using  the  former  appraisement  as  a 
defense  to  the  petitioners  action  at  law 
for  his  damages.     lb. 

An  irrepeiUable  railroad  charter  ^ave  the 
power  to  condemn  lands,  and  provided  for 
an  appeal  by  the  land-owner  to  a  certain 
court.  Held,  that  a  general  statute  substi- 
tuting another  court  to  which  such  appeal 
was  to  be  made  was  oonstitutionaL  united 
ComjKuiiesT.  Weldan,  54  R.  114. 

26.  Discontinuanoe.*  —  When  public 
officers  have  proceeded  under  statutory  au- 
thority to  condemn  land  for  public  uses,  and 
an  appraisement  of  the  value  of  the  lauds 
and  damages  has  been  made,  such  proceed- 
ings may  then  be  discontinued  without  the 
consent  of  the  land-owners,  if  the  report  has 
not  been  confirmed  by  the  courts  Matter  q/ 
Water  Com.,  86  D.  199. 

When  public  officers,  proceeding  under  a 
statute  to  condemn  land  for  public  use,  have 
the  value  of  the  land  and  the  amount  of 
damage  appraised,  if  this  report  is  confirmed 
hy  the  court,  the^  cannot  then  discontinue 
the  proceediuff  without  the  consent  of  the 
land-owners,  but  must  proceed  and  make 

*  DlBContinuaDce  of  proceedings,  at  what  thne 
mmy  take  place,  seenote»  M  SK  m-WL 
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oompenaation.    Matter  f^  Water  Chm.,  86  D. 
199;  Hawkitu  ▼.  Rochuter.  19  D.  46Z 

After  condemnation  of  a  ri^ht  of  way  for 
a  railroad  company,  it  ma^,  if  it  finds  the 
aaseasment  beyond  its  abili^  or  interest  to 
paj^y  chanse  its  route  to  some  other  locality, 
bemg  liable  for  costs,  and  also  any  other  ex- 
pense incurred  or  done  at  the  instance  of  the 
company,  and  npon  the  fauth  of  its  accept- 
ance of  the  route  and  assessment.  Qtar  t. 
Dubuque  ete.  R,  R,  Co.,  89  D.  660. 

Where  land  is  condemned  for  the  right  of 
way  of  a  canal,  and  embankments  and  struc- 
tures are  erected  to  protect  a  riparian  owner's 
land,  and  are  maintained  until  the  statute  of 
limitations  has  run,  on  the  abandonment  of 
the  canal  the  land-owner  is  entitled  to  have 
the  emlMmkment  and  structures  remain. 
Burl  r.  Sinumami,  54  R.  304. 

2<l.  Destraction  of  property  in  oases 
of  aecoMlty.  — The  right  of  an  individual 
oi  of  the  community  to  destroy  private  prop- 
erty in  self-defense,  or  for  the  protection  of 
life,  liberty,  or  propertjTt  oan  oe  exercised 
only  in  case  of  extreme,  imperative,  or  over- 
ruling necessity.  Hak  v.  LawrenoB^  47  D. 
190. 

Justification  of  destruction  of  private  prop- 
erty under  plea  of  necessitv  is  always  a 
question  of  fact  to  be  tried  by  a  jury  and 
settled  by  their  verdio^  unless  the  sovereign 
authority  has  constitutionally  provided' some 
other  mode.  And  a  defendant  relying  on 
such  plea  must  establish  to  the  satisfaction 
of  the  jury  that  it  was  *  p>fo  of  inevitU^ 
necessity,  or  that  the  plaintiff  sustained  no 
injury  beyond  what  would  necessarily  have 
occurred.    /A. 

Where  tlie  law  gives  a  public  officer 
power  to  destroy  private  property  to  prevent 
the  spread  of  a  conflagration,  and  provides 
that  he  shall  exercise  his  discretion  in  so 
doing,  and  further  provides  that  compensa- 
tion shall  be  made  to  the  owner  for  the  prop- 
erty destroyed,  the  grant  of  such  power  is  a 
grant  of  power  to  exerciee  the  right  of  emi- 
nent domain.  Halv  v.  Xatrrenoe,  47  D.  190. 
Contra,  Suroceo  v.  Oeary,  58  D.  385. 

The  statute  of  New  York,  of  April  9,  1813, 
authorizing  the  mayor  and  two  aldermen  of 
the  city  of  New  York  to  destroy  buildings 
to  prevent  the  spread  of  a  conflagration, 
does  not  authorize  the  destruction  of  the 
goods  in  such  buildings,  and  is  no  justifica- 
tion in  an  action  to  recover  the  value  of  such 
goods.  Hale  v.  Lawrence^  47  D.  190.  Contra^ 
see  Suroceo  v.  Oearif,  68  D.  385. 

A  statute  which  authorizes  a  public  officer 
to  destroy  private  property  for  public  bene- 
fit, but  witnout  providiDfl;  adequate  compen- 
sation, is  unconstitutional  and  void  in  a  state 
whose  constitution  requires  compensation  to 
be  made.    Hale  t.  Laurrenee,  47  D.  190. 

A  municipal  corporation  may  take,  use,  or 
destroy  the  private  property  of  an  individual, 
for  Uie  pubUo  safety,  in  a  case  of  actual  ne*  | 


cessity,  t6  prevent  the  spreading  of  a  fire  oi 
any  other  great  public  calamity.  In  scci 
case,  the  individual  sufferers  are  entitled  ;o 

1'uat  compensation  from  the  public  for  their 
OSS,  although  the  public  officials  are  ezeni  )t 
from  liability.  Bulwp  v.  Mayor  etc  </  Mi- 
con,  60  D.  40a  S.  P.,  as  to  the  last  poia*., 
Suroceo  t.  Oearp,  68  D.  385. 

Buildings  on  fire,  or  those  to  which  flanKs 
are  abent  to  be  communicated,  are  nnisanocH, 
which  it  is  lawful  to  abateu  The  private 
rights  of  the  owners  in  such  case  most  yield 
to  the  public  convenienoe  and  the  interesu 
of  societjr.    ^tcroooo  v.  Oeory,  58  D.  Zt&, 

Necessity  of  tearing  down  a  building  to  pre- 
vent spread  of  conflagratum  most  be  judged 
of  by  the  party  so  doing,  regulated  by  th« 
exigencies  of  the  case,  and  must  be  dearly 
shown.  If  the  building  is  torn  down  with- 
out actual  or  apparent  neoessity,  the  par:j 
would  be  liable  in  an  action  of  trespass.    J-k 

Proof  that  a  house  would  have  been  coa- 
sumed  had  it  been  left  standing  is  safficieaft 
to  establish  the  necessity  of  tearing  it  dows 
to  prevent  the  spread  of  a  conflagration.    /  V. 

27.  Taking  property  in  time  of  war. 
—  Owner  must  recover  of  goveruroent,  an  J 
not  from  officer,  the  value  of  property  «!e- 
stroyed  or  taken  for  public  use  uy  such  ij±- 
oer,  when  acting  under  military  authority 
and  express  order^  in  case  of  pressing  daiiL't^V 
and  urgent  necessity.  Drehman  v.  Sti/el,  'J7 
D.268. 

Military  officer  charged  with  particnl->^ 
duty  may  impress  private  property  into  pui>- 
lic  service,  and  the  government  is  boan-i  u* 
make  compensation.  The  officer  is  not  a 
trespasser  when  an  urgent  necessity  exi>£s» 
and  he  is  justified  in  acting  npon  the  inft^r- 
mation  of  others,  as  well  as  his  own,  when  it 
affords  a  reasonable  ground  of  belief  that 
peril  is  immediate,  or  necessity  urgent^  acd 
if  the  information  is  erroneous  or  unfonnde^l, 
still  he  is  not  a  trespasser.  It  is  for  the 
jury  to  determine  whether  such  emergency 
existed  or  not    /6. 

Right  of  government  to  impress  and  ta<9 
private  property  for  the  use  of  an  army  in 
the  field,  and  upon  the  actual  theater  of 
military  operations,  depends  upon  the  pul.-.^ 
power  of  the  nation,  and  arises  from  its  o  » 
ligation  to  protect  the  national  existence  ^nl 
the  lives  and  property  of  its  citizens.  Tajkw 
V.  Naehmlle  etc,  R.  R.  Co.,  98  D.  474. 

Compensation  to  owner  is  not  oonditi^e 
precedent  to  right  to  take  property  or  to  1 1« 
vesting  of  title  thereto  in  the  govemm -cv 
when  it  is  taken  in  the  exercise  of  the  pel  o^e 
power  for  the  use  of  armies  in  the  field.    /  ^ 

Nations  cannot  exist  without  exercise  iS' 
police  power  in  taking  private  property  witl.- 
out  compensation  in  times  of  war  when  aa 
emei^ency  renders  it  neoessaiy.  It  mn^t  be 
exercised  by  the  military  acents  of  the  g-rv- 
emment,  who  must,  in  order  to  discblr^ 
their  duties,  exercise  a  discretion;  and  thai 
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diacretioD,  anless  shown  to  have  been  wan* 
tonly  or  in  bad  faith  abaeed,  cannot  be  re- 
vised by  the  ciTil  coarta.     /6w 

Keoeaaity  whioh  jostifiei  raoh  taking  la 
not  that  oTerpoweringneceaaitY  whtoh  admita 
of  no  snppoaable  alternative;  but  if  the  Taat 
intereata  at  atake  may  probably  be  promoted 
by  the  appropriation  of  the  property,  it  ia 
the  right  and  the  dnty  of  the  offioera,  on 
whom  rest  the  obligation  to  omit  no  naefnl 
precantioOy  to  talM  and  appropriate  it> 
Jb. 

Title  to  movable  property  ao  taken  in 
l^ood  faith  veata  in  the  atate  upon  anch  tak- 
ing, and  doea  not  revert  to  the  original 
owner  npon  the  oooaaion  for  ita  uae  oeaaing. 
lb. 

Whether  takins  of  movable  property  in 
time  of  war  waa  for  a  mere  temporary  pnr- 
poee,  or  with  intent  to  appropriate  the  entire 
intereat  in  the  property,  woiud  be  a  qneation 
of  fact;  but  the  retaining  of  the  poaaeaaion, 
and  treating  it  aa  the  alMolnte  property  of 
the  atate  and  aelling  it  aa  anch,  would  be 
evidence  of  an  intent  to  appropriate  the  en- 
tire intereat.    lb. 

Wood  out  for  a  military  railroad  of  United 
Statea,  under  military  order,  during  war, 
and  afterwards  aold  by  the  military  authori- 
ties to  a  railroad  company,  who  originally 
owned  the  road,  and  to  whom  they  turned 
it  over  at  tiie  eloae  of  the  war,  becomea 
thereby  the  property  of  the  railroad  com- 
pany aa  against  the  owner  of  the  land  on 
which  it  waa  cut|  and  he  cannot  enjoin  the 
isompany  from  removing  it  from  hia  land. 
lb, 

A  municipal  corporation  clothed  with  gen- 
oral  powera  ia  authorized  to  order  the  de- 
otruotion  of  nrivate  proper^  within  ita 
boundariea,  when  necessary  tor  the  public 
aaf ety  and  ffood  order.  The  ordinance  of  the 
eity  of  Richmond,  providing  for  the  destruc- 
tion of  all  liquors  in  the  city,  in  anticipation  of 
the  evacuation  of  the  city  by  confederate 
foroea  and  ita  occupation  by  the  union  foroea, 
waa  within  thia  rule,  and  valid.  Jones  v. 
Bichnumd,  98  D.  695. 

The  promiae  of  a  municipal  corporation  to 
pay  for  property  which  may  be  destroyed 
nnder  ita  power  of  eminent  domain  ia  valid 
and  enforceable.    lb. 
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Of  bottomry  bonds,  aee  Shipping,  10. 
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TI0N8,  19. 
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Of  collection  of  achool  tax,  aee  Schools,  7. 
Of  decree   aetting   aaide   conveyancea,  aee 

FrAUDULBNT  CONVBTANCBa,  38. 

Of  deputy  aherifF's  bond,  see  SHBRim,  90. 
Of  fines  against  militiamen,  see  Militia,  6. 
Of   jndffmenta»   generally,   aee   Judomknt, 

Of  judgmenta  againat  Joint  debtora,  aee  Joint 

lilABIUTT,  6. 

Of  judgment  for  deficiency,  in  foreclosure^ 

aee  Mortoaobs,  109. 
Of  judgment  in  quo  wanunio,  aee  Quo  Wab- 

BANTO,  12. 

Of  judgment  in  replevin,  aee  Replevin,  3d. 

Of  judgment  in  trespaaa,  see  Trxspass,  27, 
87. 

Of  judgment  in  trover,  aee  Trovbb,  21. 

Of  liability  for  purchase-money  of  homestead, 
aee  Hombstbad,  24. 

Of  liens,  generally,  see  Libns,  4,  5. 

Of  lien  for  freight,  aee  Carriers,  55. 

Of  lien  of  legacy  charged  on  land,  aee  Lbqa- 
cixs,  26. 

Of  liena  npon  veaaela,  aee  Shipfino,  IV. 

Of  marriage  aettlements,  in  equity,  see  Mar- 
RiAOB  AND  Divorce,  33. 

Of  maater'a  claim  to  compensation,  aee  Ship- 
ping, 87. 

Of  official  bonda,  aee  Otficbrs,  V. 

Of  payment  of  alimony,  aee  Mabriaqb  anb 
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Of  penalties,  aee  Pxnaltibs,  1. 
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Of  right  to  feei^  aee  Shbripfs,  10. 
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Of  sentence  for  erime,  ee  Trial,  212-219. 
Of  snbficriptioni  for  stocky  aee   Railroad 

COMPANISB,  & 

Of  tax  warranto,  see  Taxbs,  88-40. 

Of  vendor's  lien,  see    Vsndor  avd  Pitr- 

CHASBB,  62. 

Of  writ  of  prohibition,  set  PROBiBmoH,  4. 

ENGINEEB8. 

Of  railroad  trains,  powers  and  duties  el^  see 
Railroad  Coufamiis,  40. 

svusTMSirr. 

Of  minors  in  the  militia,  see  Militia,  t. 
Of  soldiers  and  sailors,  see  Armt  amd  Matt, 
1-6. 

ENBOLLMSNT. 
Of  vessels,  see  SHimROi  8. 

fiNTQtB  CONTUAOT& 
See  OoHTRAOTB^  7L» 

EsrrotETT. 

Tenanoy  by  the,  see  Hubraitd  ahd  Wh^  00. 

ENTBIES. 

In  books,  as  evidence,  see  Etidrnci,  282- 

237. 
In  books  of  account  by  one  partner,  when 

bind  firm,  see  PARXHRRauiP,  48. 

ENTBT. 

By  mortgagee,  after  condition  broken,  see 

MORTQAORS,  69. 

Of  decree  for  specific  performance,  see  Spr- 

OinO  PiRFORMANOR,  40. 

Of  forfeiture  of  bail  bond,  see  Bail,  23. 
Of  iudgmento  and  decrees,  see  Judomrnt, 

IL 
Of  Judgment  by  confession,  see  Jvdomrkt, 

146w 
Of  Judgment  in  Justice's  courts  see  JusnoR 

OF  TUR  Pracr,  23. 
Of  Judgment  in  replevin,  see  Rrplrtih,  84. 
Of  Judgment  in  suit  on  bill  or  note,  see 

Bills  and  Notes,  301. 
Of  judgment  of  conviction,  see  Trial,  219. 
Of  fnUU  vroaeqm,  effect  o^   see  Judomrnt, 

80;  Trial,  166. 
Of  satisfaction  of  mortgage^  see  Mortq  aors, 

139. 
Priority  between  Junior  and  senior,  see  Pur- 

Lio  Lands,  34. 
Upon  land,  when  a  trespass,  see  Trkspass, 

7-9. 
Upon  public  lands,  see  Purlio  Lands,  4,  ft. 

See  also  Brbakino  and  Entrt. 

ENT&Y  (WBIT  OFy. 

Foreclosure  of  mortgage  by,  see  Mortgaors, 

70. 
What  lapse  of  time  is  a  bar,  see  Limitations 

OF  Actions,  48. 


1.  When  the  writ  will  Uei— \Vhen  • 
person  has  titie  to  an  estate  in  lands  for  life, 
remainder  to  another,  the  former  may  have 
been  disseised  for  more  than  twenty  yean. 
His  right  of  entry  is  forever  barrod,  and 
during  his  life  the  remainderman  can  have 
no  right  of  action,  or  right  of  entry,  as  these 
rights  do  not  commence  until  the  determi- 
nation of  the  particular  estate;  but  when 
that  is  determined,  the  remainderman  is  by 
law  admitted  to  his  right  ctf  action,  which 
cannot  be  resisted,  unless  it  be  upon  other 
ground.    Peabody  t.  Hewett,  83  D.  486l 

S.  At  whose  inRtanoe.  — In  a  writ  of 
entry  demandants  must  reoorer  upon  the 
strength  of  their  own  titie,  and  not  Decaose 
the  tenant  does  not  exhibit  any  legal  title. 
MiUer  y.  Swr,  46  D.  619. 

Where  it  appears  that  the  demandant  eoBr 
▼eyed  the  disputed  premises  to  a  mairied 
woman,  and  took  her  note  and  mortgage 
back,  the  whole  amounting  to  a  single  tnoe- 
action,  he  is  entitied  to  recorer,  the  note 
and  mortgage  being  Tmd.  Newbegui  ▼.  Lohq' 
2ey.  63  D.  612. 

Bntry  on  land  by  plaintiTs  grantor  giTes 
him  such  seism  as  to  enable  hxm  to  main- 
tain a  writ  of  entry  sfainst  a  defendant  who 
shows  no  evidence  o?  titie.  WeUM  t.  Jvk' 
son  Inm  Hfg.  Co.,  90  D.  675. 

8.  Pleading^.— Where  defendant  die> 
claims  as  to  ^art,  and  pleads  the  geneial  issue 
as  to  the  residue,  and  a  Terdiet  is  rendered  in 
favor  of  demandant  for  the  whole,  the  verdict 
is  not  invalid,  but  he  may  have  judgment  for 
the  parcel  intended  to  be  found,  if  material 
for  a  sufficient  description  exist,  upon  enter- 
ing a  renuUiktr  as  to  the  residue.  OdiiH  v. 
Chve,  77  D.  773. 

4.  Defensee.  —  Where  the  tensnt  dis- 
claims titie  to  a  portion  of  the  demanded 
premises,  both  he  and  his  assignees  are  ea- 
topped  to  snbsequentiy  set  up  against  the 
demandant,  or  his  assignees,  any  claim 
which  the  tenant  may  have  had  at  the  tinie 
of  the  disclaimer.  BandUon  v.  EUioU^  17  D. 
408. 

The  estoppel  is  not  set  at  large  by  a  sub- 
sequent agreement  of  the  demandant  to  pur- 
chase bX\  the  tenant's  rights  titie^  and  inters 
est.     lb. 

To  a  writ  of  entry  a  defense  on  aooonnt  d 
any  right  to  the  occupancy  should  be  set  up 
by  a  brief  statement.  Betmock  r.  Wkiyyie, 
28  D.  186. 

The  tenant  cannot  disprove  demandant's 
actual  seisin  of  the  demanded  premises;,  by 
showing  titie  in  a  third  person  under  whoia 
he  does  not  claim.  Froprietort  qf  SnJSeki  ▼. 
PermU,  81  D.  207. 

Defense  of  |[eneral  issue  to  writ  of  entry 
cannot  be  mamtained,  where  a  lecsl  entry 
has  been  proved  to  have  been  maide  withio 
twenty  yean  before  the  commenoement  of 
the  action.  Peabodwr,  HeweU,  83  D.  486. 
I     5.   Bvidenoe.  —  When  mml   tiinnam  b 
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pleaded  to  a  writ  of  entry,  proof  of  actual 
ouster  ia  unnecessary.  Suvem  ▼.  Wins/iip, 
11  D.  178;  Oib»onr.  Brochoay,  31  D.  200. 

The  tenant's  contract  to  convey  premises  is 
no  evidence  of  title  in  him,  though  the  ten> 
ant  be  in  possession.  Ptciody  y.  tieweU,  83 
D.  486. 

6.  Instructions.  —  Where  disseised  land 
contained  a  quarry  of  granite,  undisclosed 
until  the  operations  of  the  disseisor,  the 
tenanti  the  latter  had  no  ri^ht  to  request 
sn  instruction  that,  in  estimating  what 
would  have  been  the  value  of  the  premises 
tf  no  buildings  had  been  erected,  or  improve* 
Bksnts  nuule,  or  waste  oommitted,  the  jury 
should  find  what  the  value  would  have  been 
without  that  knowledge  of  the  quality  and 
▼alue  of  the  granite  which  the  tenant  s  im- 
provements alone  had  disclosed  by  opening 
the  quarries  and  working  the  granite;  for 
the  mtrinsic  value  of  the  premises  might 
have  been  as  fully  manifested  otherwise. 
The  oorrect  instruction  was,  that  they  would 
estimate  what  would  have  been  the  value  of 
the  nremises  at  the  time  of  the  trial,  pro- 
rided  no  buildings  had  been  erected,  or  im« 

?rovements    made,    or    waste    committed. 
*eabody  v.  HeweU,  83  D.  486. 

7.  Oompensation  for  improTements. 
—  Compeusatiou  to  disseisee  for  his  buildings 
and  improvements,  where  the  disseisin  has 
continued  for  twenty  years,  ia  an  absurdity. 
The  disseisor  obtains  a  title  in  fee.    Ih, 
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EQUITABLE. 
Assets,  what  are,  see  Exjcoutobii  akd  Ad- 

MINI3TKAT0RS,  32. 

Assignment*  what  is*  see  Assionmxmt,  15, 
16. 

Assignment,  when  check  is,  see  Checks,  2. 

Conversion,  doctrine  of,  see  Wilu,  88-91. 

Estate,  merger  of  in  legal  estate,  see  Es- 
tates, & 

Estoppel,  see  Estoppel,  IV. 

Interests,  when  reached  in  creditor's  suit, 
see  Creditors'  Suit,  12. 

Interests,  when  subject  to  execution,  see 
Execution,  39. 

Liens,  see  Liens,  1 1. 

Mortgages,  see  Mortoaobs,  4. 

Relief,  right  of  surety  to,  see  Surkttship, 
7. 

Title,  in  defendant,  as  a  defense  in  eject- 
ment, see  Ejecfment,  15. 

Title,  purchase  of,  how  far  subject  to  equi- 
ties, see  Venix>r  a  ad  Purchaser,  39. 

Title,  when  will  support  ejectment^  see 
Kjeotmjeiit^  & 

EQUITIES. 

Holder  of  bill  of  lading,  when  subject  to,  ses 
Bills  or  Lading,  14. 


EQUAUZATION. 
ments,  see  Taxes,  37. 


Paper  taken  as  collateral  security,   when 

subject  to,  see  Bills  and  Notes,  134, 

135. 
Title  of  assignee  in    bankruptcy,  how  far 

subject  to,  see  Bankrvptct,  15. 
Title  of  assignee  for  creditors  subject  to^  see 

Assignments,  etc.,  38. 
Title  of  asssignee  of  mortgage,  how  far  sub- 

jeot  to,  see  Mortgaoes,  65. 
When  assignee  takes  subject  to^  see  Assign* 

mint,  30-32. 
When  purchaser  of  accommodation  paper 

takes  subject  to^  see  Bills  and  Notbi^ 

145^  14& 

EQUITT. 

(Includes  the  nature  and  exercise  of  equitable 
Jurisdiction,  generally,  and  also  some  of  the 
specific  grounds  for  equitable  relief;  together 
with  the  principles  govern  ins  the  procedure  in 
courts  of  equity.  Other  specific  grounds  of  re> 
Uef,  and  remedies  peculiar  to  equity,  are  re- 
f erred  to  below.) 

Aiding  defectivs  ezecation  of  powers  in,  see 

Powers,  7. 
Amendment  of  pleadings  in,  see  Pleading, 

170. 
Bills  for  discovery  in,  ses  Discovert,  1-11. 
Discretion  as  to  costs  in,  see  Costs,  3. 
Enforcement  of  liens  in,  see  Liens,  5. 
Enforcement  of  lost  bill  or  note  in,  see  Bills 

AND  Notes,  312. 
Enforcement  of  marriage  settlements  in,  see 

Marriage  and  Divorce,  33. 
Enforcement  of  rescission  in,  see  CoNTRACrt, 

146,  147. 
Evidence  under  the  pleadings,  in  suits  in, 

see  Pleading,  148-152. 
Foreclosure  suits  in,  ses  Mortgages,  73- 

111. 
How  far  follows  statute  of  limitations,  see 

Limitations  of  Actions,  9. 
Jurisdiction  of,  in  cases  of  mistake,  see  Mis- 
take, 1. 
Jurisdiction  of,  to  allow  set-ofi^  see  Smr-orw, 

3. 
Jurisdiction  of,  to  enforce  trusts,  see  Trusts, 

69. 
Jurisdiction  to  remove  cloud  from  title,  see 

Cloud  on  Title,  0. 
Merger  of  estates  not  favored  in,  see  EIstates, 

10. 
Of  wife,  in  respect  to  her  property  in  hus- 
band's hands,  see  Husband  and  WirE, 

24-26. 
Parties  to  suits  in,  see  Parties,  15-26. 
Proceedings  to  establish  set-off  in,  see  Set< 

owr;  Counterclaim,  33,  34. 
Re-examining  accounts  in,  see  Accounts,  6. 
Relief  against  compromise  in,  see  Compro- 

MISK,  5. 

Relief  against  forfeiture  in,  see  Covenants, 

18. 
Relief  against  judgment  in,  see  Attachment, 

124. 
Relief  against  releass  in,  see  Release,  11. 
Relief  against  usury  in,  see  Usury,  23,  24. 
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Relief  in,   against  aoooants  of  representa- 

tiyei,  see  Exioutors,  rra,  14d~I42. 
Relief  in,  against  irregular  ezecntioDfli  lee 

BzECunoir,  178. 
Restraining  infringement  of  trade-marks  In, 

see  TtUDK-MARKSy  7-14. 
Review  of  evidence  on  i^ppeal  In,  see  Af^ 

PKAL,  66. 
Revival  of   judgments  in,  see  Judgjoiit, 

lao. 

Revival  of  suits  in,  see  Amatemmst,  1& 

Riffht  to  costs  in,  see  Oosn,  9-18. 

Rules  of  pleading  in,  see  Plxadino,  IL 

Separate  estate  of  wife  in,  sos  Husbavd  avd 
Wnm,  87-4a 

Service  of  process  upon  non-resident  defend- 
snts,  see  Prooiss,  21. 

Setting  aside  conveyances  in  fraud  of  credi- 
tors in,  see  FRAcnyuxjurr  CtoiiTXTAirois, 

m. 

Staying  proceedings  ia»  see  IirjuiroitoVi  16^ 

17. 
Stockholder's  remedy  against  oorporatioii  In, 

see  C0RPORATION8,  65. 

Snits  for  relief  in,  on  ground  of  fraud,  see 

Fravd,  25-91. 
Suits  in,  between  partners,  see  PABnm- 

■HIF,  60-^. 
Suits  in,  for  accounting,  see  Aooouwtb,  18. 
Suits  in,  to  enforce  vendor's  lien,  see  Vkv« 

DOR  AKD  PuROHJlSXR,  62. 

Supplemental  answer  in,  see  Plsadino,  174. 

Supplemental  bills  in,  see  Plkadiico,  172. 

What  lapse  of  time  bars  suits  in,  see  Liicita- 
TICKS  or  Actions,  52-59. 

When  decree  in,  bars  action  at  law,  see 
JuDQinufT,  M. 

Will  not  make  decree  affecting  party  not  be- 
fore the  court,  see  Judomxht,  6. 

L  Katurr  avd  Exsrour  or  Equitt  Jv- 

RUDICTION. 

IL  JuRiBDicnoK   Df  Partioular  Gabrb. 
IIL  Proordurr  ih  Oourtb  or  Bqvitt. 

L  Naturr  Aim  ExRRoiBR  or  Equrt  Jv- 

RISDICnOR. 

1.  Bistinction  between  law  and 
equity  as  to  actions  is  not  abolished  by  the 
California  practice  act  in  providing  that 
"there  shall  be  but  one  form  of  civil  ac- 
tion"; the  innovation  extends  only  to  the 
form  of  the  action  and  the  pleadings.  De 
Witt  V.  Haya,  56  D.  352. 

E<|uitable  relief  may  be  granted  to  defend- 
ant m  a  legal  action,  in  those  states  where 
law  and  equity  are  administered  in  the  same 
court,  if  the  pleadings  present  the  necessary 
averments.  Snowden  v.  WUas,  81  D.  370; 
Rankin  v.  Cfharlus,  61  D.  574. 

Equity  being  a  part  of  the  law  of  Penn- 
sylvania, an  equitable  plea  is  allowed  in  a 
court  of  law,  there  being  no  chancery  courts 
established.     Pollard  v.  Shaa/er,  1  D.  239. 

In  jurisprudence  of  Texas  there  is  no  divis- 
ion of  jurisdiction  into  common  law  and 


alone  can  compel  a  reconveyaiioe  emr 
meat  of  the  loan,  and  the  power  to  ad|ui 


chancery;  the  same  rule  end  measnro  of  ju^ 
tice  are  applied  to  the  same  ri^ts,  whco- 
ever  drawn  into  litigation,  and  are  edmia- 
istered  according  to  tiie  priaeiplea  el  thai 
forum  by  which  they  may  be  moat  effoete- 
aUv  attained.    NeUl  v.  JTeese,  61  D.  746. 

ft.  Bquity  Inrisdictioii,  gvnerally.* 
—  Where  land  has  been  conveyed  to  eecars 
a  loan  and  a  bond  taken  to  reeosiveT,  ^^uty 

r  pay. 
adjan 
the  accounts  Is  incident  to  tlie  jariadioaea. 
BreckeHndge  r.  Brook$,  12  D.  401. 

Conrta  of  equity  have  the  aatlieri^  ts 
carry  their  owa  decrees  into  cAm*.  ATas* 
man  t.  CAopmiM,  14  D.  766. 

Courts  of  equity  have  juriadietioa  ealy  m 
cases  where  the  ordinary  tribnaala  of  jastiee 
cannot  afford  relief.  XMag  t.  Oedtdm,  16 
D.  606. 

The  mere  novelty  of  a  queaticn  doae  net  ja»> 
tify  an  inference  of  want  ef  jariedietMO 
Ih. 

Where  the  ehaacellor  has  Jariadietiea,  aa 
error  oommitted  by  him  in  ita  exafciss 
cannot  render  his  action  vetd.  Obdbesi  v. 
Van  Smrla^,  32  D.  570. 

The  chancery  court  has  no  power  to  reviss 
and  correct  the  dedsiona  of  the  oireait  eoart 
oa  its  chancery  side,  under  the  eonstitatioB. 
Toole^  V.  Oridiey,  41  D.  028. 

Aa  equitable  iaterest  cannot  be  enforced 
in  a  court  sitting  as  a  court  el  law  only. 
^      T.  ^icttarti,  46  D.  406. 

The  supreme  court  of  Maine  doea  not  poa- 

n  general  equity  powers,  but  ta  aathonaed 
to  act  as  a  court  of  equity  only  in  eertam 
cases  pointed  out  in  the  statute.  BamUer  v. 
Atwood,  56  D.  647. 

Plaintiff  may,  under  Kentucky  code,  pfo^ 
ecute  his  action  by  equitable  proceedings  in 
all  cases  where  courts  of  chancery,  before 
its  adoption,  had  jurisdiction.  PMiKpt  v. 
WUuhw,  68  D.  729. 

Under  the  Michigan  probate  e^ratem, 
much  of  equity  juris£ction  is  vested  m  pn^ 
bate  conrta,  and  chancery  courts  have  there- 
fore jurisdiction  in  those  caaes  cnlf  ta  which 
an  adequate  remedy  doea  not  exist  in  the 
probate  court  Fiopk  v.  ITafee  Cbrmi 
Oomi,  83  D.  754. 

Chancery  jurisdiction  el  the  eoarta  el 
Pennsylvania  u  of  a  limited  civm 
ulated  by  exprsaa  proviaioas  of 
and  confided  to  the  aueady  existing  oomi 
law  tribunals,  and  does  not  emuraoe  the 
power  to  restrain  the  commission  of  aefei 
contraiy  to  equity,  unless  such  acts  are  also 
contrary  to  law,  as  well  as  prejadidal  to  tiie 
intereste  of  the  community  or  the  rights  of 
individuals.   Hagner  t.  Hepbergett  42  D.  220. 


*  Jurisdiction  of  ecnitj.  how  afftaled  by  — 
ute  conferring  similar  jnrlsdicOoa  oa  ochet 
conns,  see  note,  B  O.  77-7iIl 

Jarisdictlon  over  land  and  propeKtf  la 
sUte,  seenote,7aD.  2U«  m. 
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Equity  jurisdiction  of  conrte  of  Pennsyl- 
▼uiia  over  corporatiooB  is  general  and  un- 
limited, idthough  with  respect  to  individuaU 
the  equity  powers  are  cironmacribed  within 
a  limited  spnere.  San^/ord  v.  CatawiBta  etc. 
M,  R.  Co.,  64  D.  667. 

The  equity  powers  of  the  oonrte  of  law  in 
Pennsylvania  considered.    FunkY,  Voneida, 

14  D.  617. 

8.  (General  i»rinciple5  govemixig  its 
exerdBe.  —  Relief  in  eqnity  should  not  be 
granted  further  than  the  complainant's  claim 

15  reasonably  certain.    Bryan  y.  Btekkyt  12 
D.  276. 

Equity  follows  the  law,  and  where  there 
is  no  legal  liability,  equity  can  create  none. 
Henderwn  r.  Overton,  24  D.  492. 

Chancery  never  lends  aid  to  further  injus- 
tice or  oppression.  Burton  t.  MarshaU,  45 
D.  171. 

Court  of  eqnity  adapts  itself  to  the  peca- 
limr  drcnmstances  of  each  case  brought  be- 
fore it    BiggmboUam  ▼.  Short,  57  D.  198. 

Court  of  equity  will  not  disregard  and  in- 
Tade  rights  of  innocent  parties,  in  order  to 
aid  one  who  has  a  right  to  invoke  the  pro- 
tection of  the  court.  Johntjn  ▼.  HubbtU,  66 
D.  773. 

Equity  will  not  enforce  right  or  prevent 
'wrong  in  abstract,  and  where  no  actual  ben- 
efit is  to  be  derived  by  the  party  seeking  to 
exercise  tiie  right,  nor  injury  suffered  by 
the  commission  of  the  wrong.  Ooodrieh  t. 
Mowt,  72  D.  74. 

Equity  not  onW  considers  that  done  which 
ought  to  have  been  done^  but  it  also,  in 
many  instances,  considers  that  undone  which 
nerer  ought  to  have  been  done.  Btek  r, 
Uhrich,  53  D.  507. 

To  be  justified  in  regarding  an  act  as  done 
which  ought  to  be  done  the  court  must  have 
jurisdiction  of  the  case,  and  be  able  to  insist 
that  it  shall  be  done.  Clabaugh  ▼.  Byerly, 
46  D.  575. 

Equity  regards  that  as  done  which  was 
agreed  to  be  done.  Brewer  v.  Herbert,  96 
D.  582.  Thus,  where  parties  agreed  to  in- 
dorse upon  a  written  contract  a  memoran- 
dum permitting  the  debtor  to  pay  in  money 
or  in  property,  -at  a  valuation  to  be  made  by 
two  honest  men,  to  be  chosen  by  the  par- 
ties, if  the  creditor  refuse  to  mdte  the  in- 
dorsement, equity  will  relieve  and  consider 
the  indorsement  as  made.  Dandridge  ▼. 
HarriB,  1  D.  465. 

If  in  such  case  the  creditor  refuse  to  join 
in  naming  a  valuer,  the  debtor  might  plead 
the  special  matter  at  law,  or  a  court  of  equity 
might  name  valuers  if  the  parties  should  fail 
to  do  so  by  a  certain  day.     Ih. 

Equity  always  ratifies  that,  when  done, 
whicn,  if  previously  applied  to,  it  would 
have  ordered  to  be  done.  Harria  v.  Alcock, 
32  D.  158;  Leer,  Stone,  23  D.  589. 

4.  How  ezerclBed  where  eqiiities  are 
in  conflict.  —  Where  the  equities  are  equal. 


and  neither  has  the  l^al  title,  the  one  who 
has  the  prior  equity  must  prevail.  C^n'm- 
etone  v.  Carter,  24  D.  230;  Oailion  v.  MeCas- 
Un,  12  D.  208;  StdpwUh  v.  Cunningham,  31 
D.  642;  Polk  ▼.  Qallant,  34  D.  410;  Muir  v. 
Schenek,  38  D.  633;  Ingram  y.  Morgan,  40 
D.  626. 

A  junior  equity  can  in  no  case  prevail 
over  an  older  one,  except  where  it  has  also 
the  legal  title;  the  rute  being  that  where 
there  is  equal  equity  aux  both  sides  the  law 
shall  prcTaiL  Jonet  ▼.  ZolUcoffer,  7  D.  708; 
ChamterUUn  t.  Thtrnpaon,  26  D.  390;  Crump 
T.  Black,  51  D.  422;  HunUr  v.  Lawrence,  62 
D.  640. 

Equity  does  not  interfere  with  absolute 
legal  pnoritjr.    Meech  v.  Alien,  72  D.  465. 

A  court  of  equity  will  not  deprive  an  in- 
nocent purchaser  of  a  legal  advantage, 
whether  rightfully  or  wrongfully  obtfiined, 
in  favor  of  a  latent  equity;  and  a  prior  la- 
tent equity  in  one  entry  is  outweighed  by  a 
junior  equity  under  the  same  entry,  united 
with  the  legid  title  obtained  under  a  junior 
eonfiicting  entry.  Patrick  v.  MarshaU,  4  D. 
670. 

Equity,  following  the  law,  will  not  com- 
pel a  purchaser  for  a  valuable  consideration 
without  notice  to  give  up  any  legal  advan- 
taffe  he  has  orer  his  adversaiy,  nor  compel 
a  discovery  of  title,  or  title  deeds  or  boun- 
daries»  nor  to  surrender  title  deeds,  nor  suf- 
fer testimony  to  be  perpetuated  against 
him.  But  where  there  is  no  more  required 
than  what  a  court  of  law  would  compel  him 
to  perform,  equity  will  not  prote^  him,  and 
will  not  allow  him  to  withhold  the  property 
of  another.    Jonea  v.  Zollicoffer,  7  D.  708. 

When  a  bill  is  filed  by  one  having  the  le- 
ffal  title,  but  under  such  circumstances  that 
he  cannot  obtain  complete  redress  at  law,  it 
is  no  defense  for  the  purchaser  to  plead  that 
he  purchased  for  a  valuable  consideration 
without  notice.  This  will  only  protect  an 
innocent  purchaser  after  he  has  got  the  legal 
title.  Jones  v.  ZolUcqfer,  7  D.  708;  Bart  v. 
Hawkhu,  6  D.  666. 

Chancery  will  not  permit  the  party  having 
the  subsequent  equity  to  protect  himself  by 
obtaining  possession  of  the  legal  title  after  he 
has  either  actual  or  constructive  notice  of 
the  prior  equity.  Orimatone  v.  Carter,  24 
D.  230. 

One  who  enters  under  a  junior  title,  having 
an  elder  and  superior  equity,  cannot  fortify 
his  possession  against  a  joint  owner  by  the 
acquisition  of  the  elder  legal  title.  Ooseom 
V.  Donaldson,  68  D.  723. 

An  equitable  title  prevails  against  the 
creditors  and  purchasers  of  him  who  has  the 
mere  naked  legal  title.  Morgan  v.  Morgan, 
21  D.  638;  Hunt  v.  Turner,  60  D.  167;  Mile* 
V.  Wise,  78  D.  461. 

5.  or  where  both  parties  are  .in 

pari  delicto.  —  Equitable  relief  will  be  re- 
fused   to  parties  in  controversies  between 
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themselves,  when  stxch  relief  might  or  could 
tend  to  the  consummation  of  agreements  en- 
tered into  in  fraud  of  law,  or  the  rights  of 
any  person,  and  when  the  parties  are  strictly 
in  ^pari  delicto.  Freeman  v.  Sedvnck,  46  D. 
650. 

Where  all  parties  concerned  in  alleged  ille- 
gal transactiou  have  participated  in  that  ille- 
gality, though  it  may  ue  available  as  a  defense, 
it  by  no  means  follows  that  it  can  be  made 
ground  for  affirmative  relief,  which  is  de- 
pendent upon  the  discretion  of  the  court, 
such  as  the  rescission  of  an  executed  con- 
tract, though  there  may  be  exceptions  where 
the  law  offended  has  been  made  to  prevent 
oppression,  and  the  oppressed  party  u  seek- 
ing relief,  or  where  public  policy  will  be  ad- 
vanced by  allowing  the  relief.  Ooehen  Taum- 
§hip  V.  Shoemaker,  80  D.  386. 

tf,  without  any  undue  influenoe  or  com- 
pulsion, for  the  fraudulent  purpose  of  pro- 
tecting the  estate  of  her  testator  from  the 
claims  of  creditors,  an  executrix  give  her 
bond  for  a  fictitious  debt,  and  confess  a  judg- 
ment^ she  is  not  entitled  to  relief  in  equity; 
nor  will  the  court  lend  its  aid  to  the  obligee, 
but  will  leave  him  to  his  remedy  at  law. 
Yet  if  he  be  entitled  independently  of  the 
transaction  in  question  to  an  account  of  assets, 
the  court  will  decree  such  account,  and  al- 
low him  what  may  be  justly  due,  not  ex- 
ceeding the  amount  of  his  judgment;  the 
rule  being  that  he  is  bound  by  his  own 
fraud,  so  far  as  it  operates  against  him. 
Clay  V.  Williams,  5  D.  453. 

o.  He  s^ho  seeks  equity  must  do 
equity.  —  A  person  seeking  equitable  relief 
must  ao  equity.  Yard  v.  Padfie  Mutual  Ine, 
Go.,  64  D.  467. 

Therefore,  if  a  person  having  contracted 
for  a  lease  upon  certain  stipulations  enters 
u]^n  the  land,  and  fails  to  perform  the 
stipulations,  he  cannot  compel  a  lease  to  be 
made  to  him,  either  by  the  original  lessor  or 
his  assignee.     Jones  v.  Roberts,  3  D.  576. 

The  maxim  applies  only  to  equities  be- 
tween the  parties,  and  not  to  an  equity  be- 
tween the  plaintiff  and  a  third  person.  Gar* 
land  T.  Rives,  15  D.  756. 

A  court  of  equity  will  not  interfere  to  re- 
lieve a  mortgagor,  who  by  his  negligence 
fails  to  perform  his  contract,  whereby  the 
whole  debt  becomes  due  and  payable  accord- 
ing to  the  terms  of  the  mortgage,  unless  he 
tenders  or  pays  the  whole  debt  Noyes  v. 
Chrk,  32  D.  620. 

Relief  in  equity  against  one  who  has 
materially  improved  real  estate,  under  an 
honest  belief,  xor  which  there  were  reason- 
able grounds,  that  he  was  the  owner  of  such 
estate,  will  only  be  granted  on  condition 
that  such  person  be  compensated  to  the  ex- 
tent of  the  benefit  he  has  conferred  on  the 
owner.  PraU  v.  Thornton,  48  D.  492;  Dil- 
worth  V.  Sinderling,  2  D.  469;  Nowler  v. 
OoU,  13  D.  640;  Thomas  v.  Evans,  m  R.  519. 


Party  who  seeks  to  have  a  judgment  which 
was  improperly  recovered  against  him  est 
aside  must  pay  into  court  the  sam  which  by 
his  own  statements  he  has  shown  himaelf  to 
owe  to  plaintiff.  Qregwy  v.  Fmrd^  IZ  P. 
^639. 

Equity  will  permit  a  party  who  has  w^ 
quired  without  fraud  a  legal  advantage  to 
keep  it  as  a  means  of  securing  a  jnst  debt; 
it  will  not  divest  him  of  it  in  favor  of  a  partj 
who  comes  into  equity  acknowledging  that 
he  owes  the  debt^  and  claims  only  the  barren 
advantage  of  being  permitted  to  defend 
against  an  action  therefor,  to  which  he  hat 
no  defense.     lb. 

7.  and  must  come  with  dean 

hands.  —  A  court  of  equity  will  not  assut 
in  carrying  into  effect  a  eompositioa  of 
claims  by  executors  or  other  fiduciaries,  od- 
less  the  party  praying  it  will  first  unfold 
and  diaclooe  all  the  circumstances  of  the 
case,  that  the  oou^  may  see  there  has  been 
no  fraud,  and  that  everything  was  fair.  CUif 
V.  WiUiams,  5  D.  453. 

Relief  against  imposition  and  oppressioo 
may  be  obtained  in  chancery,  even  by  set- 
ting aside  deeds  and  judgments;  but  the  ap- 
plicant must  do  equity,  must  be  guiltless  of 
fraud  and  chicanery;  mnst  not  have  been 
guilty  of  delay  to  the  prejudice  of  others, 
and  tiie  hardship  complained  of  mnst  not  W 
the  result  of  his  own  miscondnctw  McDomaid 
v.  NeOstm,  14  D.  431. 

Bills  in  equity,  filed  by  a  purchaser  for 
purposes  of  speculation,  are  not  favored. 
Smith  V.  Darnel,  16  D.  641. 

Omission  of  palpable  duty  ought  never  to 
be  allowed  as  ground  of  equity.  Bigi^  v, 
PoweU,  71  D.  168. 

A  party  may  by  acts  and  declarations, 
without  writing,  place  himself  in  cirenm- 
stances  to  forfeit  all  right  to  the  interposi- 
tion of  equity  in  his  behalf.  Worknusn  v. 
Outhrie,  72  D.  654. 

8.  Which  one  of  the  two  innocent 
parties  must  suffer.  —  When  one  of  two 
innocent  persons  must  suffer,  he  whose  fault. 
neglect^  or  accident  has  caused  the  loss  must 
bear  it.  Ridqwajfs  Appeal,  53  D.  586;  MrCa^ 
V.  Morrow,  68  D.  578;  Beach  v.  Sckcir,  70  D. 
122;  Maple  v.  Kussart,  91  D.  214;  CaUwea 
V.  Neil,  99  D.  738. 

The  loss  must  fall  on  him  who  trusted 
most,  or  him  whose  misplaced  confidence  en- 
abled the  wrong  to  be  committed.  Rmk  v. 
Norton,  60  D.  618. 

Where  two  are  equally  innocent^  and  one 
is  bound  to  know  and  act  upon  his  knowl- 
edge, and  the  other  has  no  means  of  knowl- 
edge, the  latter  will  not  be  compelled  to 
bear  a  loss  for  the  purpose  of  exonerating 
the  former.     Stout  v.  Benaist,  90  D.  466. 

If  one  of  two  innocent  persons  mnst  suffer 

loss  by  act  of  a  thinl,  he  who  put  it  in  the 

power  of  the  third  person   to  do  such  act 

I  should   be  compelled   to  sustain    the  loss 
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occaaioned  by  its  commission.  Maynard  v. 
Fireman's  Fund  Ins,  Co,.  91  D.  672;  Spraights 
T.  HaviUy,  100  D.  i52. 

An  instrnotion  that  where  two  innocent 
partiea  must  suffer  that  party  who  has  been 
the  canse  of  another's  loss  must  lose,  is 
pniperly  refused.     DamsY.  Davis,  8b  D,  157. 

9.  What  matters  are  within  the 
juriediction,  ^nerally.  ^  A  sale  on  cred- 
it may  be  ordered  by  a  conrt  of  equity. 
Lowndes  ▼.  Chisolm,  16  D.  667. 

Equity  will  grant  relief  as  against  sore- 
ties  of  a  trustee,  where  the  latter,  after 
wasting  the  fund,  died  intestate,  without  es- 
tate on  which  administration  could  be  had, 
and  the  creditor  has  no  remedy  at  law 
against  the  sureties  on  the  tmstee's  bond. 
Brooks  ▼.  Broohi,  38  D.  310. 

Equity  has  jurisdiction  to  decree  posses- 
sion of  land,  when  a  oontroTersy  about  the 
title  has  been  properly  brought  in  that  oourt. 
Irvine  ▼.  McBee,  42  D.  468. 

Equitable  interests  can  be  reached  and 
■ubjected  to  the  payment  of  debts  only 
throush  the  aid  of  courts  of  equity.  Biee 
ads.  BumeU,  42  D.  336. 

Pyron  v.  Mood,  2  MoMull.  281,  and  Ford, 
TrmUe,  y.  Caldwell,  3  Hill,  248,  reviewed, 
distinguished,  and  sustained,  but  held  that 
they  could  not  be  safely  rested  on  the  prin- 
ciples therein  assumed.    Jb, 

Equity  has  power  to  alienate  a  contingent 
title  of  an  unborn  remaindermen  or  the  con- 
tingent titles  of  interested  persons  in  esw, 
whose  names  and  residences  are  unknown, 
and  a  sale  made  under  such  a  decree  vests 
a  fee-simple  title  in  the  purchaser.  Bq/U  v. 
Fislier,  56  D.  627. 

Withholding  a  written  agreement  by  one  of 
the  parties,  so  that  no  copy  can  be  obtained, 
and  under  such  circumstances  that  an  action 
at  law  cannot,  on  account  of  such  withhold- 
ins,  be  properly  prosecuted,  entitles  the 
other  party  to  relief  and  accounting  in  equity. 
SturUvanl  v.  Qoode,  27  D.  586. 

Equity  will  compel  conveyance  of  paten- 
tee's title  obtained  under  circumstances  suf- 
ficient to  make  him  trustee  for  party  making 
prior  e^ntry.    Carman  v.  Jofinson,  61  D.  593. 

Equity  will  determine  all  necessary  ques- 
tions of  law  and  fact  in  the  exercise  of  its 
legitimate  jurisdiction.  Treadwell  v.  Salis^ 
but-y  M/g.  Co,,66D,  490. 

Chancery  has  full  and  complete  jurisdic- 
tion over  the  persons  and  estates  of  infants 
and  all  other  persons  la1>oring  under  legal 
disabilities,  as  well  as  of  their  guardians;  it 
matters  not  whether  the  relationship  results 
from  natural  ties  or  is  created  by  law.  The 
jurisdiction  in  all  these  cases  is  plenary,  and 
potent  to  reach  and  afford  relief  in  every 
ease  of  an  improper  exercise  of  power.  Town- 
send  V.  Kendall,  77  D.  534. 

Jurisdiction  of  equity  is  not  ousted  by 
agreement  to  arbitrate  contained  in  a  lease, 
by  which  one  railroad  company  leases  its 


road  to  another,  where  the  suit  is  brought  by 
a  minority  of  the  stockholders  in  the  oom- 
pany  that  has  leased  its  road,  against  both 
companies  and  their  directors,  and  the  com- 
plaintants  allege  in  their  bill  that  the  de- 
fendants are  combining  by  means  of  such  a 
reference  to  cheat  them  out  of  their  shares 
of  a  fund  which  the  one  corporation  holds, 
but  which  in  justice  and  equity  belongs  to 
them,  and  which  they  cannot  reach  in  law 
without  the  aid  of  the  other.  Such  an  agree-' 
ment  does  not  amount  to  a  waiver  of  the 
right  to  sue  on  the  contract,  even  as  between 
the  parties  to  it;  but  even  if  it  did,  it  would 
not  follow  that  Uiese  plaintifib  could  not  seek 
their  redress  in  equity.  March  r,  JB,  B.  B. 
Co.,  77  D.  732. 

Equity  has  jurisdiction  to  oompel  delivery 
and  surrender  of  a  deed  of  mortgage,  whiob^ 
after  having  been  executed  and  delivered, 
though  not  acknowledged,  has  been  intrusted 
to  the  mortgptsor  for  the  purpose  of  having 
it  recorded,  if  Ike  thereupon  retains  it  in  his 
own  possession  and  refuses  to  deliver  it  up 
or  have  it  recorded.  Pieres  t.  Zantsofii  81 
D.  732. 

Equity  will  interfere  to  regulate  use  and 
define  and  limit  rights  of  different  owners  in 
same  water-power  or  privilege,  where  the 
existence  or  the  right  of  each  has  been  es- 
tablished at  law,  or  is  admitted,  but  the 
owners  disagree  as  to  the  extent  of  their 
rights,  or  their  use  of  the  oommon  property. 
Bankt  v.  Cook,  84  D.  92. 

Equity  will  apply  its  jurisdiction  to  new 
questions  as  they  arise,  while  keeping  with- 
in the  rules  and  principles  on  which  its  re- 
medial jurisdiction  ii  founded.  Dcughtriy  ▼. 
Creary,  89  D.  116. 

When  a  proprietor  constructs  works  useful 
for  the  public  upon  his  private  property,  and 
the  public  enjoys  the  benefit  of  these  works, 
equity  requires  that  for  the  benefit  received 
compensation  must  be  returned,  no  matter 
under  what  name  it  is  claimed.  The  use  of 
tiie  terms  "  tolls  and  charges"  does  not  de- 
feat the  right  of  recovery.  Harvey  v.  PoUer, 
92  D.  532. 

A  woman  about  to  marry  agreed  in  writ- 
ing, with  her  intended  huslMind,  to  renounce 
all  claims  on  his  estate,  on  his  agreeing  to 
make  adequate  provision  for  her.  He  made 
a  certain  provision  by  will,  and  died.  Heid^ 
within  the  province  of  a  court  of  equity  to 
determine  as  to  the  adeqnacy  of  the  provis- 
ion, and  this  provision  being  inadequate 
under  the  circumstances,  it  was  enlarged. 
Biwrs  V.  Rioers,  4  D.  609. 

10  What  are  not.* — Mere  loss  in  a 
bargain,  loss  resulting  not  from  fraud,  not 
the  faUure  of  a  warranty,  but  from  bad  cal- 
culation or  the  want  of  vigilance,  is  not  a 
ground  for  relief  in  equity.  Pollard  v.  Ly. 
man,  2  D.  63;    Watts  v.  Kinney,  23  D.  266. 

*  Jurisdiction  of  chancery,  how  far  divested  bf 
probate  system,  see  note  78  D.  bbA-^tiSk 


IS40 


EQUITY,  L 


For  Index  to  Kotes  In  AmerlcftB  Decl«loiiB  and  Amerlem  ReportSt  ii«e  pp*  K-9Stk 


In  the  absence  of  fraud,  accident,  or  mis- 
take, a  conrt  of  equity  will  not  relieve  against 
a  contract  void  at  law.  Nor  will  equity  re- 
lieve a  party  against  the  consequences  of  a 
risk  yolontarily  assumed  by  him.  Bo$»  v. 
Singleton,  12  D.  86. 

Equity  will  not  entertain  jurisdiction 
merely  to  construe  a  will.  Busay  v.  AfcKie, 
16  D.  628;  Hough  v.  Martin,  34  D.  403. 

Equity  will  not  entertain  jurisdiction  of  a 
cause  involving  the  title  to  land,  where  no 
discovery  is  sought^  nor  partition  asked,  nor 
title  papers  alleged  to  be  in  the  defendant's 
possession,  nor  other  ground  of  equity  al- 
leged.    Bussy  ▼.  MeKie,  16  D.  028. 

A  bill  does  not  lie  to  correct  a  mistake  in 
a  decree  whereby  a  larger  sum  is  given  than 
the  court  intended,  the  party  aggrieved  hav- 
ing an  adequate  remedy  by  a  <£rect  applica- 
tion to  the  court)  or  by  appeal,  or  utiiorarL 
'  King  V.  Vaughan,  29  D.  104. 

Chancery  has  no  jurisdiction  to  make  a 
decree  which  will  directly  affect  either  the 
legal  or  equitable  title  to  lands  situated 
in  another  state.  Hawlty  t.  Jamu^  32  D. 
623. 

Courts  of  chancery  do  not  possess  anv  di- 
rect jurisdiction  over  legal  titles,  and  al- 
though the  defendants  do  not  show  any  legal 
right  to  the  possession,  they  will  not  decree 
a  surrender  of  the  possession.  They  may 
try  titles  to  land  when  they  arise  incidentally, 
but  this  power  is  only  to  be  exercised  m 
difficult  and  complicated  cases,  affording 
peculiar  grounds  of  equitable  interference. 
Bracken  v.  Preston,  44  D.  412. 

Equity  will  not  interpose  in  favor  of  mere 
volunteers,  whether  it  oe  upon  a  volnntary 
contract,  or  a  covenant,  or  a  settlement, 
however  meritorious  may  be  the  considera- 
tion, and  although  they  stand  even  in  the  re- 
lation of  a  wife  or  child.  MerriU  v.  8ooiU,  60 
D.  365. 

No  one  has  superior  claims  in  equity  to  a 
purchaser  without  notice;  and  a  court  of 
equity  will  not  interfere  to  deprive  such  a 
purchaser  of  a  legal  advantage.  Crump  v. 
Black,  51  D.  422. 

Equity  will  not  restrain  a  debtor  in  the 
enjoyment  and  power  of  disposition  of  his 
property,  unless  clearly  within  the  limits  of 
the  authorities  of  the  law;  nor  will  they 
stretch  their  power  to  remedy  suppoeed  de- 
fects in  the  law,  as  the  legislature  is  the 
body  to  remedy  the  defects  in  the  law,  if 
any  there  be.     Uhl  v.  Dillon,  69  D.  172. 

Equity  does  not  extend  its  jurisdiction  to 
offenses  against  the  public.  This  general 
rule  appears  to  be  without  exception.  Chtuae 
V.  PerJdna,  69  D.  728. 

Claims  for  damages  will  not  be  enforced  in 
equity,  if  there  is  no  other  cause  of  com- 

Slaint  to  bring  the  case  within  equity  juris* 
iction,  except  the  damages  inflicted.  Atlanta 
etc  B.  R.  Co.  V.  Speer,  79  D.  305. 

It  is  unnecessary  to  bring  suit  to  annul 


that  which  the  law  declares  can  have  no  ex 
istence.     Hennm  v.  OUman,  96  D.  396. 

The  jurisdiction  of  equity  does  not  extend 
to  oaiea  of  libel,  or  of  slander,  or  of  false 
representations  as  to  the  chuacter  or  quality 
of  the  plaintiff's  property,  or  as  to  hia  title 
thereto,  which  involve  no  breach  of  tnuit  or 
of  contract.  Boston  DiaUte  €•.  t.  Florenet 
Mani^r.  Co,  19  R.  310. 

A  court  of  equity  has  no  power  to  compel 
a  city  to  construot  a  sewer,  nor  jurisdiction 
of  »  claim  of  damages  for  injuries  by  the  im- 
proper oonstmotion  of  one,  except  where  the 
operation  of  the  sewer  may  be  enjoined  as  a 
nuisance.     Horion  v.  Mayor  etc.,  40  K.  I. 

11.  -^  because  there  is  n  remedy  nt 
law.  —  Equity  will  not  grant  relief  where  a 
party  has  an  adequate  remedy  at  law.  WiUei 
V.  Overton,  1 D.  72;  Andretoe  v.  SulUtfan,  43  a 
53$  DoggeU  v.  Hart,  68  D.  464;  Redmond  v. 
Diekenon,  59  D.  418;  Lexington  I^ft  etc  Ime. 
Co.  V.  Page,  66  D.  165;  O'Neal  v.  Virgima 
etc.  Bridge  Co,,  79  D.  669;  Sherman  v.  Clark, 
97  D.  516;  Jones  v.  Nao/tali,  15  R.  79. 

Therefore,  where  a  person  has  a  right  to  a 
ferry,  and  another  sets  up  a  free  ferry  adja- 
cent, whereby  the  owner  of  the  ferry  loses 
his  profits,  an  injunction  will  not  be  granted 
against  the  free  ferry,  because  a  conrt  of  law 
may  place  the  owner  of  the  ferry  instaim  qmk 
Long  V.  Merrill,  7  D.  700. 

A  party  resorting  to  equity  who  has  a  legal 
remedy  is  bound  wherever  he  would  have 
been  at  law.    Afp  r,  Dreisbadi,  21  D.  447. 

The  remedy  at  law  being  gone,  chancery 
will  not  revive  it  in  the  absence  uf  any  acci- 
dent, fraud,  or  mistake.  Ifo^ers  v.  Riley,  18 
D.  302. 

For  a  total  failure  in  the  consideration  of 
a  note  there  is  an  adequate  remedy  by  a  de- 
fense against  the  note  at  law.  Barkhamstead 
V.  Case,  13  D.  92. 

Equity  will  not  interfere  where  there  is 
complete  redress  at  law,  as  in  case  of  a  void 
judgment,  which  can  there  be  set  aside;  nor 
will  it  relieve  from  the  consequences  of  ne- 
glect to  make  proper  defense  at  law.  A  rmt- 
worthy  V.  Cheshire,  24  D.  273w 

Chancery  will  not  refuse  to  take  juriadio- 
tion  of  a  case  merely  on  the  ground  that  the 
complainant  has  a  perfect  remedy  at  law,  if 
the  parties  have  submitted  themselves  to  the 
jurisdiction  of  the  chancellor  without  objec- 
tion.    Bank  qjT  Ctka  v.  Utiau  27  D.  72. 

Equity  will  not  assume  jurisdiction  over  a 
contract  merely  because  it  relates  to  a  good 
will;  and  a  bUl  claiming  damages  for  the 
violation  of  such  a  contract,  when  ample  and 
appropriate  redress  can  be  found  in  a  conrt 
of  law,  will  not  be  sustained  by  this  conrt. 
Zeigler  v.  Senttner,  29  D.  534. 

Equity  will  not  aid  a  grantee  in  a  deed 
which  is  fraudulent  in  fact,  and  would  tlwre- 
fore  be  declared  void  in  a  court  of  law  as 
against  the  grantor's  creditors,  becanse, 
tliough  absolute  in  its  terms,  it  was  really 
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Intended  mereW  m  security  for  a  debt  not 
exceeding  one  nfth  of  the  eoniideration  ex- 
pressed, and  the  |p«ntee  cannot  maintain  a 
bill  aeainst  a  creditor  of  the  grantor  subse- 
quently  parchasing  the  land  on  execution  on 
his  own  judgment,  to  have  such  deed  de- 
clared a  security  for  the  amount  really  due, 
Mid  to  subject  the  premises  to  payment 
thereof.     AIo<n^  t.  Tarltan,  87  D.  701. 

Equity  will  not  interfere  to  restrain  the 
breach  of  a  contract  or  to  redress  it,  where 
the  remedy  at  law  is  adequate.  Smith  T. 
PeUingilU  40  D.  667. 

Chancery  never  inter  Feres  to  arrest  or  set 
aside  proceedings  at  law,  or  in  other  judicial 
tribunals,  except  when  acting  as  an  appel- 
late tribunal,  upon  the  ground  of  le^  error 
therein,  unless  prompted  by  conscience  to 
prevent  wrong  and  injustice;  but  leaves  the 
party  complainant  to  his  redress  in  a  court  of 
law.  Meth,  P,  Churdi  v.  BaUimore,  48  D.  640. 

Where  the  law  aflfords  a  full,  ade<}uate^ 
and  complete  remedy,  equity  will  not  inter- 
fere against  a  judgment;  therefore,  the  re- 
fusal of  a  justice  to  grant  complainant  a  new 
trial,  or  an  appeal,  is  no  ground  for  equi- 
table relief.     Oarvin  v.  SqidreM,  60  D.  224. 

Equity  has  no  jurisdiction  of  a  suit  to  re- 
cover a  eeneral  balance  of  an  account  for 
goods  sold,  where  the  demands  sought  to  be 
recovered  are  all  legal  demands  unconnected 
with  any  fraud,  lieUf  or  trust.  Oarlemi  t. 
Hull,  61  D.  140. 

Equity  will  not  take  jurisdiction  simplj 
to  construe  a  deed  or  devise,  because  that  is 
purely  a  legal  question.  Bimmom  r,  Beih 
dricki,  66  D.  439. 

To  entitle  a  plaintiff  to  equitable  interpo- 
sition under  the  reformed  procedure,  he 
must  show  a  proper  case  fqr  the  interference 
of  a  court  of  chancery,  and  one  in  which  he 
has  no  adequate  relief  at  law.  De  WiU  v. 
Hay9,  66  D.  362. 

A  bill  in  equity  will  not  lie  against  the 
purchaser  of  a  title  vacated  by  decree  against 

Eurchaser's  vendor,  as  such  purchaser  is 
ound  by  the  decree,  and  the  remedy  against 
him  would  be  at  law.  Shotwell  v.  Lawtion, 
64  D.  146. 

A  decree  directing  a  lot  to  be  appraised 
and  sold  free  from  improvements  made 
thereon  by  the  defendants,  and  saving  the 
right  of  the  defendants  under  the  occupying 
claimant  law,  in  a  suit  in  equity  to  subject 
the  lot  to  the  payment  of  a  third  person  in 
which  the  defendants  are  entitled  to  the 
value  of  their  improvements,  is  erroneous, 
since  the  defendants  are  entitled  to  that  re- 
lief in  Uiat  action.  Bomberf/er  v.  Turner^  82 
D.  438. 

iSquity  will  not  entertain  a  proceeding  to 
set  aside  a  defectinAjudgment  by  confession 
whore  the  plaiutiif  has  an  adequate  remedy 
by  motion,  in  the  action  in  which  the  judg- 
ment was  rendered,  to  set  it  aside,  as  in  this 
Mcliuioe  V.  IJazeUon,  88  D.  701. 


If  the  onljT  relief  to  which  the  plaintiff 
would  be  entitled  in  equity  is  the  same  in 
measure  and  kind  as  tnat  which  he  might 
obtain  in  a  suit  at  law,  this  court  has  not 

Cjrisdiction  in  equity,  unless  the  remedy  at 
w  is  doubtful,  circuitous,  or  complicated 
by  multiplicity  of  parties  having  different 
interests.    Jon€t  v.  i^ewhedl,  16  R.  97. 

19.  Aidinff  defective  legal  remedy.* 
—  Equity  will  not  interpose  when  legal 
questions  alone  are  involved,  except  in  oases 
where  the  remedy  at  law  is  not  clear,  cer- 
tain, or  adequate,  er  where  the  subject- 
matter  of  contest  is  held  by  one  individual^ 
in  opposition  to  a  numbw  of  persons  whe 
controvert  his  rights  and  who  hold  separate 
and  distinct  interests  depending  upon  a  com- 
mon source.     NemU  t.  GiUupU^  26  D.  696. 

Although  there  may  be  a  remedy  at  law 
in  matters  of  account^  yet,  if  the  relief  be 
doubtful  or  inadequate,  equity  will  entertain 
the  billy  in  order  the  more  effectually  to  give 
relief  generally.  Ludlow  t.  Shnond,  2  0. 
291. 

Rent  is  recoverable  in  equity,  where  the 
remedy  has  become  difficult  or  doubtful  at 
law,  or  where  there  is  a  perplexity  or  uncer- 
tainty as  to  the  title,  or  the  extent  of  tbm 
defendant's  responsibility.  LwmgtUm  r, 
LwmgtUm,  8  D.  662. 

The  plaintiff,  having  a  certain  exclusive 
right  or  navigation  under  an  act  of  the  leffis- 
latnre  of  the  state  of  New  York,  granted  a 
right  to  the  defendanti  provided  that  if  the 
legislature  of  New  Jersey  should  obstruct 
the  plaintiff  in  navigating,  with  steamboats, 
the  waters  of  that  state,  from  thenceforth  the 
gnat  should  cease.  Jleld,  that  though  the 
right  might  have  determined,  a  court  of 
equity  would  not  restrain  defendant  from 
continuiuff  to  exercise  his  right,  under  the 
srant  to  him,  until  the  plaintiff  had  estab- 
lished the  fact  at  law,  and  his  right  to  re- 
sume the  grant.  LimngMion  v.  Tompkiru,  8 
D.  698. 

If,  by  reason  offsets  of  the  adverse  party, 
resort  is  had  to  equity  to  enforce  a  legal 
claim,  no  greater  relief  should  be  allowed 
than  would  be  allowed  at  law.  Ford  v. 
SprtmU,  12  D.  439. 

The  partial  failure  of  the  consideration  of 
a  note  is  not  available  as  a  defense  at  law; 
the  relief  is  in  equity.  Wood  v.  FKafers,  13 
D.  228. 

That  a  party  ma^  resort  to  an  action  of 
ejectment  is  not  of  itself  sufficient  to  pre- 
vent the  seeking  a  remedy  in  equity.  Orctm 
V.  ConkUn,  22  D.  619. 

Equity  cannot  control  the  disposition  of  a 
fund  paid  into  court,  for  which  the  creditor 
has  given  a  bond,  or  compel  the  assiffument, 
cancellation,  or  payment  of  the  bonc^  or  the 
bringing  of  suit  thereon;  and  if  it  should 
order    the    attaching    creditor  to    pay  the 

*  Proceedings  in  equity,  In  aid  of  execution,  see 
note,  90  D.  28^-80L 
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amount  orer  to  the  partnership  creditor,  it 
coald  not  protect  him  by  injunction  from 
liability  on  tiie  bond  to  the  court  to  which 
it  was  givan.  Bowden  r,  SchatuU,  23  D. 
170. 

A  court  of  equity  is  ancillary  to  the  court 
of  law  in  such  a  case,  and  may,  by  directing 
an  issue  at  law,  or  by  taking  proper  proofs, 
adjudicate  and  establish  the  partnership 
creditor's  demand,  so  aa  to  enable  him  to 
apply  to  the  court  of  law  for  an  assignment 
of  the  bond  or  transfer  of  the  fund.     lb. 

The  remedy  of  a  creditor  by  execution  is 
not  adequate,  so  aa  to  prevent  a  resort  to 
equity  to  subject  to  payment  of  the  debt 
property  mortgaged  to  a  surety  for  such 
debt  for  his  idemnity,  where  the  debtor's 
whole  property  is  under  mortgage,  and  it 
does  not  appear  that  the  equity  of  redemp- 
tion possesses  any  ascertainable  value.  New 
London  Bank  t.  Lee,  27  D.  713. 

The  remedy  at  law  must  be  dear  and  com- 
plete where  the  existence  of  such  remedy  is 
made  an  objection  to  a  resort  to  equity. 
/6. 

The  remedy  in  damages  against  one  actu- 
ally insolvent  is  not  an  adequate  legal  rem- 
edy such  as  will  prevent  a  resort  to  equity. 
Clark  T.  FUfit,  33  D.  733. 

A  party  is  entitled  to  relief  in  equity 
thougn  a  remedy  at  law  exists,  where,  on  ac- 
count of  a  mistake  in  drawing  up  the  instru- 
ment intended  to  secure  the  remedy,  it  is 
not  as  full,  adeouate,  and  complete  as  the 
one  contemplatea  by  the  parties.  Newcomer 
V.  KUne,  37  D.  74. 

Where  complainant's  remedy  at  law  has 
become  doubtful  and  embarrassed  by  the 
unconscientious  conduct  of  the  defendant, 
equity  will  take  jurisdiction.  City  <if  Natchez 
V.  Vandervelde,  66  D.  581. 

13.  Equitable  more  complete  than 
legal  remedy.  —  Equity  will  give  relief, 
after  a  judgment  at  law,  where  the  legal 
remedy  is  not  plain,  and  where  the  defend- 
ant answers  and  the  cause  is  heard  upon  its 
merits,  and  when  it  clearly  appears  that  the 
complainant  is  entitled  to  relief  in  some 
jurisdiction.     Drew  v.  Clarke,  5  D.  698. 

It  is  no  valid  objection  to  a  biU  in  equity 
against  the  principal  debtor,  that  there  is  a 
remedy  at  law  against  a  surety.  Middleiown 
Bankv,  Bwu,  8  D.  164. 

The  holder  of  a  bare  equity  cannot  im- 
peach the  legal  estate  in  a  court  of  law. 
Porter  v.  Robineon,  13  D.  153. 

The  fact  that  a  party  has  a  remedy  at  law 
by  an  action  for  money  had  and  received, 
does  not  prevent  his  coming  into  equity  for 
relief  where  the  money  was  receivea  by  the 
defendant  as  trustee  for  the  plaintiC  Mc- 
Crea  v.  PurmoH,  30  D.  103. 

A  court  of  equity  is  better  qualified  than  a 
court  of  law  to  examine  into  the  authority  or 
capacity  of  a  party  to  convey  title.  Winter 
V.  Jones,  54  D.  379. 


14.  BeUef  against  proceedings  at  law 
—  When  granted.*  — I.  In  general  —If 
there  be  a  doubt  whether  a  defenae  be  avail- 
able at  law,  and  there  is  an  ondonbted  juris- 
diction in  equity,  and  at  law  the  defendaat 
omits  to  make  his  defense,  or  if  he  makes  it 
and  is  overruled,  on  the  ground  that  it  can- 
not be  made  at  law,  a  conrt  of  eqnicy  msv 
afford  relief,  notwithstanding  a  trial  a&  law. 
King  v.  Baldwin,  8  D.  415. 

Equity  cannot  set  aside  a  oommon-law 
judgment  by  decreeing  a  new  trial  peremp- 
torily; but  upon  it  being  deternained  that  a 
new  trial  is  proper,  the  way  to  enforce  its 
decree  ia  by  operating  upon  the  person  of 
the  defendant  by  attachment,  aaqueatra- 
tion,  and  the  like.  Hunt  t.  Boyier,  19  D. 
116. 

Equity  may  direct  a  new  trial  in  an  aetiea 
at  law  where  the  oommon-law  judge  would, 
but  sufficient  reason  must  be  alleged  and 
proved  why  the  application  ia  not  made  to 
the  latter,  and  absence  on  private  boainess  is 
not  sufficient.    lb. 

Where  in  a  rait  in  replevin  between  two 
parties,  neither  of  whom  owned  the  prop- 
erty, judgment  was  rendered  in  favor  of  one 
of  them,  equity  will  compel  an  assignment 
of  such  judgment  to  the  use  of  the  real 
owner  of  the  property.  Steele  t.  Xovry,  19 
D.  681. 

A  party  is  entitled  to  relief  in  equity  who 
has  a  dear  legal  right  respecting  property, 
and  no  remedy  through  any  other  jurisdic- 
tion, if  the  party  against  whom  relief  a 
prayed  is  amenable  to  the  jurisdiction  of  the 
court)  and  it  can  afford  effectual  relief  ac- 
cording to  its  ordinary  methods  of  proceed- 
ing.    Bowden  v.  Schatzell,  23  D.  170. 

Courts  of  equity  never  set  aside  proceed- 
ings at  law,  except  at  the  instance  of  those 
whose  interests  are  affected  by  them.  Harria 
T.  Akork,  32  D.  158. 

2.  Caeee  qf fraud,  —  Where  a  defendant  ia 
an  action  has  an  adequate  defense  at  law, 
but  is  prevented  from  making  it  by  the 
fraudulent  representations  of  the  plaintiff, 
equity  will  relieve  against  the  jndgmenL 
Poindexter  v.  Waddy,  8  D.  749;  Yaucey  v. 
Downer,  15  D.  35. 

Where  one  obligation  forms  the  considera- 
tion of  another,  and  one  of  the  parties,  with- 
out performing  his  obligation,  removes  frors 
the  state,  havmg  assigned  the  obligation  to 
him  of  the  other  party,  the  latter  may  be 
relieved  in  equity  against  a  judgment  re- 
covered by  the  assignee.  Aldrid*/e  v.  Birmep, 
18  D.  183. 

In  such  a  case  it  is  not  necessary  tn  make 
the  original  .obligee,  against  whom  the  com- 
plainant sets  up  the  obligation  he  relies  oa 
as  a  set-off,  a  party.     Q^  ~ 

3.  Judgments  by  d^auU  or  conftstieeL.  — 
Equity  will  grant  relief  against  a  jnilgmeat 

*  Power  of  equity  to  relieve  sgalnst  Jn<lgixicat 
at  lavr,  see  note,  Id  O.  COS-612. 
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by  default,  for  money  won  at  gaming.    Cloy 
V.  Fry,  6  D.  664. 

Equity  will  reliere  against  a  Judgment  in 
an  action  at  law  in  which  the  oomplainant 
was  not  served  with  process,  and  of  which 
he  had  no  notice,  if  it  appears  from  the  alle- 
gations of  the  bUl  that  the  oomplainant  had 
a  good  defense.     CrafU  v.  DexUr^  42  D.  666i 

Denial  of  defendant's  application  to  open 
judgments  entered  on  warrants  of  attorney, 
and  let  him  in  to  defend  on  the  ground  of 
usury,  is  not  such  an  adjudication  as  bars  a 
resort  to  equity  for  relief.  fFM^or  t.  J/e- 
Jfanef,  93  D.  700.  ' 

Denial  of  relief  because  of  prior  adjudica- 
tion at  law  is  limited  to  cases  where  the 
party  had  a  trial,  or  an  opportunity  of  a 
trial,  in  which  he  mieht  have  availea  him* 
•elf  of  his  equities,    lb. 

Summary  determination  of  a  question 
raised  by  motion  in  court  of  law  is  not  a 
Imut  to  a  bill  in  equity,  if  it  be  an  equitable 
question,  though  it  oe  decided  there  is  no 
equity.    76. 

Where  the  holder  of  a  note  executed  with 
a  power  of  attorney  to  confess  judgment 
procures  judgment  thereon  in  a  foreign 
country,  without  notice  to  the  debtor,  tne 
latter  will  not  be  precluded  from  resortinff 
to  a  court  of  chancery,  although  the  ground 
of  relief  sought  in  chancery  could  have  been 
made  available  in  a  suit  at  law,  if  the  debtor 
had  had  notice  of  the  pendency  of  the  pro- 
ceedings.   Co&per  y.  Tykr^  95  D.  442. 

15.  when  relief  will  be  refused.  —  1. 
In  generaL  —  A  question  tried  in  a  court  of 
law  having  jurisdiction  will  not  be  retried 
in  equity  in  a  suit  between  the  same  parties. 
AfcCampbeU  y.  McCampbeU,  15  D.  48;  Damd- 
mmr,  Omns,  4  D.  695;  Henderson  v.  Mitchell, 
21  D.  526;  Bidier  y.  Boush,  22  D.  442. 

Compensation  for  improvements  and  taxes 
in  and  about  lands  made  by  one  who  en- 
tered under  color  of  title,  and  is  ejected  at 
law,  cannot  be  recovered  in  equity  from  the 
real  owner.  WhUhrop  y.  BuntingUm,  17  D. 
601. 

A  judgment  at  Uw  having  been  satisfied, 
equity  has  no  power  to  compel  the  amount 
paid  to  be  refunded.  A  juagment  remain- 
ing unreversed  or  unaffected  by  a  new  trial 
secures  to  the  creditor  the  money  collected 
thereon,  and  he  cannot  be  compelled  to  re- 
fund the  same,  unless  obtained  fraudulently. 
Hunt  V.  Boyier,  19  D.  116. 

The  fact  that  a  plaintiff  has  prosecuted  a 
groundless  ^tion  at  law,  which  involved 
him  in  a  heavy  responsibility,  furnishes  no 
ground  for  relief  in  equity.  Lowe  v.  Lowry^ 
19  D.  585.     . 

That  defendant  was  a  lunatic  is  no  ground 
for  relief  in  equity  asainst  a  judgment  at 
law  rendered  against  him,  unless  it  appears 
that  he  was  not  represented.  Hendereon  v. 
MiU^MU  21  D.  526. 

Equity  cannot  relieve  against  the  common 


law  or  the  terms  of  a  bargain.     Lighty  y. 
Shorb,  24  D.  334. 

2.  No  relitf  for  error  merely,  —  Equity 
cannot  relieve  against  a  judgment  at  law, 
merely  on  the  ground  that  it  was  erroneous, 
and  though  the  plaintiff  at  law  was  not  en- 
titled to  recover,  or  not  entitled  in  that  form 
of  action,  and  the  judgment  was  obtained  by 
default.  To  grant  reuef  in  such  eases,  there 
must  be  some  suggestion  of  fraud  or  surprise, 
or  some  good  reason  assigned  for  the  failure 
to  make  a  defense  at  law.  Tuiqpin  y.  Thomae, 
8  D.  615.  8.  P.,  Tarborough  v.  Thompson, 
41  D.  626;  Cowm  v.  Wheeler,  43  D.  283;  Me- 
Indoe  y.  Hcaelton,  88  D.  701. 

Irregularity  in  carrying  a  decree  of  the  cir- 
cuit cmurt  into  effect  confers  no  authority  on 
chancery  to  interfere,  as  it  is  competent  for 
the  circuit  court  to  pass  upon  and  correct 
that  matter.     TooUy  v.  Oridley,  41  D.  628. 

No  degree  of  wrong  or  iniustice  in  deter- 
mination of  cause  at  law  will  entitle  the  in- 
jured party  to  relief  in  equity,  unless  there 
IS  some  special  equitable  ground  for  its  inter- 
position.    Pollodc  V.  OUbert,  60  D.  732. 

3.  Nor  for  ignorance  or  negligence,  —  Igno- 
rance of  the  law  as  to  the  legal  effect  of  ac- 
cepting the  bond  of  one  partner  for  a  simple 
contract  debt  due  by  the  firm  is  not  aground 
for  relief  in  equity.  WiUiame  v.  Jiodgeon, 
3D.  563. 

A  party  having  a  defense  at  Uw  and  ne- 
glectug  to  avail  himself  of  it  cannot  have 
relief  in  equity.  OaiUn  v.  Kilpatiick,  6  D. 
557:  Hendereon  v.  Mitchell,  21  D.  526;  Uuni 
y.  Turnert  60  D.  167;  nor  can  he  ask  for  such 
relief  where  he  had  a  legal  defense,  and  only 
needed  the  aid  of  equity  to  make  it  available 
by  getting  discovery  to  establish  his  defense. 
He  must  obtain  such  discovery  before  going 
into  the  trial  at  law.  Pollock  v.  QUbert,  60 
D.  732. 

16.  Oases  of  forfeiture  and  penal- 
ties.*—  Equity  will  not  aid  in  working  a  for- 
feiture of  a  privilege,  divestine  an  estate, 
taking  away  a  right  by  a  condition  subse- 
quent or  otherwise,  or  subjecting  a  party 
to  a  penalty  by  discovering  a  matter  render- 
ing illegal  an  act  already  done.  SmiUt  v. 
AUen,  21  D.  3a  S.  P.,  Umngston  v.  Tontp- 
kine,  8  D.  598. 
This  rule  does  not  apply  to  a  suit  to  reform 
a  bond  for  the  limits  of  a  prison  after  forfeit- 
ure.    Smith  v.  Alien,  21  I).  33. 

Forfeiture  accrues,  not  to  individuals,  but 
to  the  state.    Portia  v.  HiU,  65  D.  99. 

Forfeitures  are  not  enforced  in  equity,  but 
instead,  when  it  can  be  done  without  vio- 
lence to  the  contract  rights  of  the  parties, 
they  will  be  relieved  agamst  HaU  v.  Dcla- 
plame,  68  D.  57.  S.  P.,  WhUton  v.  WJut- 
Urn,  75  D.  163;  BUur  v.  Chamhlin,  89  D.  322. 

Forfeitures  expressly  imposed  by  statute 
will  seldom  be  interfered  with  or  mitigated 

*  Relief  in  equity  against  forfeitures  and  pen* 
alties,  see  note.  68  D.  85^88b 
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Id  a  court  of  equity.    Smith  y.  Mariner,  68 
D.  73. 

The  parchaser  of  ichool  lands  may  revire 
the  contract  of  purchase  after  forfeiture  for 
non-payment  of  principal  and  interest,  and 
before  resale,  by  payment  of  amount  due, 
and  interest  and  costs,  together  with  five 
per  cent  damages  on  the  purchase-money.  lb. 

Ei^uity  will  not  lend  its  aid  to  enforce  a 
forfeiture  by  granting  an  injunction  to  pre- 
vent a  vendee  from  removing  a  house  erect- 
ed by  him  upon  the  land,  where  the  ven- 
dor declared  the  contract  forfeited*  accord- 
ing to  its  terms,  for  the  non-payment  of  an 
installment  of  the  purchase-money.  Orane  v. 
Duyyer,  80  D.  87. 

1 7.  NecoBsitv  of  exhaiutijLg:  the  legal 
remedy. — 1.  JyeeesaUy  qfobtaininffjudffmeni 
at  (aw.*— Chancery  has  no  jurisdiction  over 
persons  of  non-resident  defendants,  nor  over 
their  property  within  the  state,  unless  given 
by  statute,  when  there  has  been  no  previous 
judgment  at  law  within  the  state.  Zecharie 
V.  BowerB,  40  D.  HI. 

Jurisdiction  over  the  land  of  non-resident 
defendants,  situate  within  Mississippi,  has 
been  given  in  equity  by  statute  before  ob- 
taining a  judgment  at  law.    lb. 

Resort  in  equity  to  the  personal  assets  of 
a  debtor  will  only  be  permitted  where  the 
creditor  has  obtained  judgment  at  law,  and 
the  execution  issued  thereunder  cannot  be 
enforced  without  the  aid  of  equity.  Screven 
V.  Bostick,  16  D.  664. 

A  general  charge  of  combination,  collu- 
sion, and  fraud,  no  matter  how  often  inti- 
mated, does  not  give  plaintiff  any  ground  to 
stand  on  in  a  court  ofequity;  he  must  bring 
his  case  within  some  oistinot  principle  or 
headof  equity  jurisdiction.  Lyer^fv,  Wheeler, 
69  D.  596. 

A  fraudulent  combination  to  keep  plaintiff 
out  of  poesession  is  not  cognisable  m  equity, 
where  the  plaintiff  has  not  established  his 
title  at  law,  and  no  irreparable  injury  is 
threatened.     /6. 

While  pressing  his  rights  in  a  court  of  law, 
and  resisting  the  claims  of  his  adversary  be- 
fore that  tribunal,  a  party  cannot  carry  the 
matter  into  a  court  of  equity.  WUUains  ▼. 
Sadler,  75  D.  424. 

Courts  of  equity  will  not  usually  exercise 
jurisdiction  over  cases  of  private  nuisance  or 
disturbance  of  easements,  where  the  com- 
plainant's rights  are  disputed,  until  he  has 
established  his  claim  in  an  action  at  law. 
Wtea  V.  Forsyth,  78  D.  441. 

The  necessity  of  a  lien  by  judgment^  or 
otherwise,  against  property,  as  preliminarv 
lo  equitable  relief,  is  obviated  in  Maryland, 
since  the  act  of  1835,  chapter  380.  Schemer' 
man  v.  O'Brien,  92  D.  708. 

2.  Omission  to  sei  up  defense  at  law.  — 
Where    a  party  to  an  action    at  law    has 

*  Bee  al«o  CaxniToa's  Suit,  $-7. 


knowledge  of  a  fraud  or  other  matter  si 
defense,  which  he  could  plead  therein,  and 
he  neglects  to  do  «s  he  cannot  thereafter 
obtain  relief  in  a  oonrt  of  equity  against  the 
judgment  at  law,  on  the  ground  of  anck  fraud 
or  matter  of  defense,  and  as  to  sack  the 
judgment  must  forever  oonclnde  him.  Le 
Ouenr.  Ooutiememr,  I  D.  121.  &  P.,  Smith 
V.  DurreU,  2  D.  714;  Jfore  v.  Boffleg^  12  D. 
144;  Kenner  v.  Caldwell,  21  D.  638;  Aeeia 
V.  Oillesnie,  26  D.  696;  Hauffk^  t.  Strami, 
27  D.  648;  CoUtne  v.  Jones,  29  D.  216;  JieS. 
P.  Church  v.  Baltimore,  48  D.  540;  Oasef  v. 
Gregory,  56  D.  581;  Gold  v.  Baiiey,  92  B. 
190;  unless  he  can  make  a  satisfactory  show- 
ing why  he  did  not  interpoee  his  defense. 
DoyU  V.  iee%,  85  D.  582;  Brown  t.  ToeU, 
16  D.  759;  as  that  he  was  prevented  from 
making  his  lesal  defense  by  cirenmstaocee 
not  attributable  to  his  neglect  or  inatten- 
tion. Cowan  V.  Price,  4  D.  627;  Taaeey  v. 
Downer,  15  D.  35;  Kearny  v.  Smkh^  24  D. 
550;  Oanm  v.  Squires,  50  D.  224;  SiBiimer  v. 
Deming,  54  D.  463;  such  as  fraud,  aoeident, 
mistake,or  of  any  other  circumstance  prevent- 
inff  the  party  from  having  made  the  defense 
at  law.  Norris  t.  Htane^  21  D.  631 ;  MeClurt 
V.  MiUer,  21  D.  622;  WUmm  ▼.  BamdaU,  76 
D.  347. 

Ignoranoe  or  mistake,  merely,  of  a  defense 
furnishes  no  excuse  for  equitable  interposi- 
tion by  defendant  against  a  judgment  at 
law.  Shbmer  v.  Deming,  54  D.  463;  /Kobr- 
mm  V.  Bipley  County,  63  O.  373. 

If  a  party  to  a  suit  at  law  neglect  to  move 
for  a  new  trial  therein,  having  a  right  and 
a  fsir  opportunity  to  do  to,  he  has  no  right 
to  relief  in  equity.  JSdwards  ▼.  Bamdiey,  3 
D.  745. 

A  bill  is  demurrable  which  seeks  te 
have  certain  credits  allowed  on  a  judgment, 
upon  the  ground  that  defendant  knew  that 
complainant  was  entitled  to  the  credits  and 
omitted  to  allow  them  in  the  trial  at  law, 
and  the  complainant  failed  to  attend  the 
trial,  trusting  that  the  credits  would  bs 
given.     Beeves  v.  Hogan,  5  D.  684. 

Where,  in  a  proceeding  by  one  person 
against  another  to  recover  money  which  lie 
is  alleged  to  have  paid  as  the  surety' for  tlie 
latter,  it  was  determined  that  both  wens 
principals,  and  jud^^ment  was  rendered  lu 
favor  of  the  plaintiff  for  a  moiety  of  tlie 
sum  paid,  the  defendant,  having  made  no 
defense,  cannot  come  into  equity  and  obtain 
any  relief,  although  he  shows  that  he  w:u4 
the  surety,  and  the  plaintiff  in^the  action  at 
law  the    principal,  unless    he  alleges  and 

S roves  sumcient  reasons  for  his  failure  to 
efend  at  law.  Turner  v.  Dams,  30  D.  502. 
Chancery  will  not  relieve  against  a  judg- 
ment at  law  by  default,  on  the  ground  of 
fraud,  where  defendant  had  a  good  defend 
of  a  discharge  under  the  bankrupt  met,  bnt 
neglected  to  answer  or  plead  it  because 
plaintiffs  commenced  their  suit  before   ha 
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dischmrge  in  bankruptcy,  and  continued  i^ 
unknown  to  him,  from  term  to  term,  until 
after  bii  diBcharge,  before  taking  judgment. 
BfUamf  T.  Woo&m,  48  D.  221. 

Omission  to  interpose  a  good  defense  at 
law  will  not  prevent  the  puty  from  aTailiuff 
himself  of  an  independent  ground  of  relief 
in  equity.     Oreenke  ▼.  Ocitfiet,  4S  D.  49. 

An  administrator  wbo,  being  cited  at  sbort 
notice  to  account  before  the  ordinary,  failed 
to  appear,  and  bad  a  decree  entered  against 
him,  will  not  be  relieved  from  a  judsmentat 
law  in  an  action  on  such  decree,  wnich  de* 
ttied  him  the  right,  in  such  action,  to  ofifer 
in  discount  a  cUim  against  one  of  the  dis- 
tributees, when  no  circumstances  are  shown 
which  deprived  him  of  the  opportunity  of 
setting  up  the  discount  before  the  ordinary. 
AfcClure  v.  MMer,  21  D.  522. 

Kquity  will  not  relieve  against  a  judgment 
at  law,  against  the  sureties  on  a  ffnaraian|8 
bond,  for  the  amount  of  a  decree  of  the  ordi- 
nary against  her,  on  the  grounds,  that  such 
decree  was  made  without  citing  them;  that 
a  gift  made  by  the  guardian  to  her  wards 
previous  to  the  decree  was  intended  and  ac- 
cepted by  them  as  a  satisfaction  of  their  de- 
mands; or  that  the  decree  was,  in  part,  for 
moneys  received  by  her  as  administratrix. 
Keller  v.  Caldwell,  21  D.  638. 

18.  Ooncurrent  Jurisdictioii  of  law 
and  equity.  —  Where  the  defense  is  purely 
legal,  and  the  party  neglects  to  defend  at 
law.  equitv  will  not  relieve;  but  if  a  court 
of  law  ana  a  court  of  equity  have  concur- 
rent jurisdiction,  and  the  party  fails  to  de- 
fend at  law,  equity  will  relieve.  If  he  makes 
defense  at  law  and  fails,  the  matter  will  not 
be  retried  in  equity.  Morriton  v.  Hari,  4  D. 
63.3.  S.  P.,  as  to  last  point»  Hamghff  v. 
Strang,  27  D.  648. 

If  the  defense  is  purely  legal,  a  party  fail- 
ing to  avail  himself  of  it  in  a  court  of  law 
wUl  not  be  permitted  to  resort  to  equity  for 
relief;  but  if  it  be  of  such  a  nature  that  a 
party  may  avul  himself  of  it  either  at  law  or 
in  equity,  relief  may  be  granted,  although 
the  defense  misht  have  been  made  at  law. 
C^y  V.  Fry,  6  D.  654. 

Where  the  jurisdiction  of  courts  of  law 
and  equity  is  concurrent,  a  fair  determina- 
tion of  a  question  in  either  court  concludes 
the  parties  on  the  point.  Overton  v.  Searcyy 
5  D.  665. 

Jurisdiction  in  matters  of  account  is  con- 
current in  courts  of  law  and  equity,  but  af- 
ter a  settlement  by  the  parties  without  error 
or  fraud,  and  a  Mlance  struck,  eg^itjr  has 
no  jurisdiction.  Brtekenridg^  t.  Bntoki,  12 
D.  401. 

Courts  of  equity  have  concurrent  jurisdio- 
tion  with  courts  of  law  in  cases  of  sureties 
against  their  principals.  Jatmary  v.  Jaim" 
airy,  18  D.  211. 

£quity  will  not  entertain  a  direct  appeal 
from  the  deoiiiou  of  a  ooart  of  law  having 


coextensive  jurisdiction  of  the  subject-mat- 
ter.    Bendermm  v.  MUekeU,  21  D.  526. 

Where  an  equitable  remedy  exists  inde- 
pendent of  action  at  law,  the  equitable  rule 
that  the  legal  remedy  must  first  be  exhausted 
does  not  apply.  Bnkiford  v.  Oreemoay,  53 
D.  203. 

Jurisdiction  of  equity  is  not  taken  away 
by  a  statute  conferring  jurisdiction  on  a 
court  of  law,  in  cases  in  which  equity  origi- 
nally possessed  jurisdiction.  At  mo«t»  the 
jurisdiction  from  that  period  becomes  con- 
current. Faym  t.  BuUard,  55  D.  74;  unless 
by  the  languaffe  of  the  statute  courts  of 
equity  are  forbidden  to  proceed  in  such  cases. 
Owen  T.  8kuUT,  62  D.  745. 

If  full  redress  has  been  provided  by  stat- 
ute, equity  is  ousted  of  its  jurisdiction  in 
such  oases  as  partitions,  the  establishment 
of  lost  papers,  the  foreclosure  of  mortgages, 
the  settlement  of  accounts,  etc.,  notwith- 
standing the  English  rule  adopted  here  giv- 
ing equity  exclusive  or  concurrent  jurisdic- 
tion of  such  oases.  Otbom  v.  HarrU  County, 
68  D.  230. 

A  final  decision  at  law  of  a  cause  which 
involves  matters  exclusively  within  the  ju- 
risdiction of  equity  does  not  preclude  its  re- 
examination by  Uie  latter  tribunal.  The 
doctrine  of  re$  adjudkaia  does  not  apply  in 
such  cases.     PoUoek  v.  Oilberi,  60  D.  732. 

19.  Joriadiction  conferred  hy  con- 
sent.—  Ohanoery  will  proceed  in  a  case 
where  there  is  an  adequate  remedy  at  law, 
if  all  the  parties  to  the  suit  submit  them- 
selves, without  objection,  to  the  jurisdiction 
of  the  chancellor.  Bank  ^  Utka  ▼.  Mem- 
reau,  49  D.  189. 

dO.  Oomplainant  must  use  reason- 
able diligence.  —  Equity  aids  the  vigilant 
and  active,  but  not  those  who  sleep.  Nothing 
can  call  the  court  into  activity  but  conscience, 
good  faith,  and  reasonable  diligence.  Oev' 
mani/own  Paat,  B.  B.  Co,  r.  Fitter,  100  D. 
546. 

Want  of  vigilance  is  a  bar  to  relief  in 
equity  as  well  as  at  law,  as  where  one  takes 
an  assignment  of  a  contract  after  sundry 
breaches,  of  which  he  might  have  known  if 
he  had  need  ordinary  diligence,  and  then 
seeks  compensation  therefor,  or  pays  certain 
notes  forming  the  consideration  of  the  as- 
signed contract,  with  full  knowledge  or 
means  of  knowledge  tliat  they  were  drawn 
for  too  much,  and  then  seeks  repayment  of 
the  overplus.     Marahall  v.  Means,  56  D.  444. 

Negligence  of  the  complainant  in  prepar- 
ing or  conducting  his  defense  at  law  pre- 
cludes him  from  obtaining  relief  in  equity 
from  the  judgment  entered  against  hiuL 
Oreen  v.  Dodffe,  25  D.  736. 

Judgment  will  not  be  relieved  against  bo. 
cause  the  complainant  incorrectly  stated  his 
case,  or  made  a  fabe  admission  in  the  for- 
mer action.    lb* 

A  party  entitled  to  one  only  of  several 
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fhingt  ftt  hiB  eleotioa  miut  exercise  each 
right  of  election  in  reasonable  time,  where 
o&er  rights  are  inTol^ed;  and  if  he  does  not^ 
or  cannot  for  want  of  lej|^  capacity,  snch  as 
being  an  infant,  eqni^  will,  in  faror  of 
other  parties  in  interest^  do  it  for  him,  or 
bar  him  from  a  fntore  exercise  of  the  right. 
OraUan  v.  Oration,  66  D.  726. 

dl.  Effect  of  lapM  of  time.  —  Bqnity 
does  not  regard  time  as  the  essence  of  a  con- 
tract^ unless  so  expressly  stipnlated,  there- 
fore a  specific  execution  will  oe  decreed  al- 
ter the  lapse  of  a  s^ulated  time  without 
performance,  or  an  offer  to  perform,  unless 
there  has  been  culpable  negligence  or  willful 
delay  on  the  part  of  him  who  asks  perform- 
ance.    Tyrte  t.  WiUkmu,  6  D.  663. 

Courts  of  equity  refuse  their  aid,  after 
the  lapse  of  a  considerable  length  of  time, 
where  there  has  been  a  want  of  reasonable 
diligence.    Bwimm  v.  Laytom^  48  D.  167. 

In  equity  lapse  of  time  operates  only  by 
way  of  evidence,  as  affording  a  prssumption 
of  payment*  LMngiian  y,  ^MuMlofiy  8  D. 
662. 

Where  equity  has  exclusive  Jurisdietion, 
time  will  be  considered  in  analoffy  to  the 
statute  of  limitations.  Accordingly,  if  in  a 
suit  brought  to  redeem  a  slave  agamst  a  btma 
/ide  purchaser  from  the  mortgagee,  the  de- 
fendant alleges  a  long  adverse  possession^ 
equity  will  take  notice  that  he  has  a  good 
defense  at  law,  and  will  not  interfere.  B€U 
V.  Beeman,  9  D.  604. 

Lapse  of  time,  short  of  the  statute  of  limita- 
ticMis,  after  an  alleged  payment  by  mistake, 
may,  it  seems,  be  taken  into  consideration 
in  an  action  to  recover  the  money.  MmocM 
V.    Wrighi,  19  D.  606. 

A  lapee  of  seven  years,  under  the  faots  in 
the  case,  was  held  not  a  bar  to  a  suit  in 
equity  by  co-sureties  for  contribution.  Bwr* 
rwm  V.  Obrnea,  1  D.  677. 

Adverse  possession  for  the  statutory  time 
bars  relief  m  equity.  Floffd  v.  Johamm,  13 
D.  265. 

All  our  remedies  are  at  law  in  Pennsyl- 
vania, and  to  be  souffht  by  action  since  we 
have  no  court  of  <mancery;  but  it  seems 
that  there  may,  nevertheless,  be  oasss  not 
within  the  statute  of  limitations.  Aw  v. 
Drtitbaek,  21  D.  447. 

Lapes  of  time  in  equity  is  no  bar  to  relief, 
iphen  such  relief  is  prevented  bv  fraud,  until 
after  the  discovery  of  the  fraud.  Town$end 
V.  Tofonnend,  94  D.  184. 

22.  Lachee.*  —  Equity  will  not  inter- 
•.ere  to  grant  relief  where  there  has  been 
gross  laches  in  prosecuting  rights,  or  long 
acquiescence  in  the  assertion  of  adverse 
claims.  Jokn»om  v.  Toubiwn,  62  D.  212; 
8mUk  V.  Thofrnpton^  64  D.  126;  Drmkard  v. 
inaram,  73  D.  25a 

The  rig^t  of  the  commonwealth  cannot  be 

*  Refusal  of  relief  In  eqnltv  becauie  of  laches, 
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lost  by  laches  of  its  agenta.  Haekmkmw, 
Cam.,  53  D.  602;  Com.  t.  Erie  ticlL  R,Ca^ 
67  D.  471. 

Justice  requires  that  a  party  shaD  snfiiBr 
for  his  own  laches,  when  withoai  excuse. 
Stone  V.  Oatrdner,  71  D.  268. 

Laches  and  aoquiesoenoe  will  pierent  a 
person  from  seeking,  in  equity,  t«seiasica  of 
a  contract^  on  the  ground  of  alleged  illegally 
in  whioh  both  parties  have  participstw^ 
though  such  acquiescence  will  confer  no  rigfat 
on  the  other  party.  Oosktm  l^mmttkip  v. 
Shoemaker,  80  D.  88& 

Delay  of  three  years  befove  deaft  ef 
grantee,  and  two  years  after,  to  bring  sa 
action  to  set  aside  a  deed  made  to  him,  pr^ 
cured  by  imposing  upon  a  trust  relation  e^ 
cupied  towairds  a  weak-minded  womna,  ii 
not  snch  laches  as  will  prejudioe  her  ris^ti^ 
her  dinbility  being  a  continuing  one^  Sigk^ 
berger  v.  SUJler,  C3  D.  693. 

Where  an  action  at  law  had  been  at  issos 
for  more  than  a  Tear,  and  the  defendant^  oa 
the  day  before  the  hearing  by  the  ref eree% 
filed  a  bill  for  a  discovery  in  aid  of  his  d^ 
fense,  and  for  an  account  and  an  injnnetioB 
to  stay  proceedings,  —  hekt,  that  the  relief 
was  barred  by  delay,  no  excuse  being  shown, 
and  no  hurts  impeaching  the  juatioe  of  the 
report     Dwiean  v.  LyoH,  8  D.  613. 

28.  JTurisdiotioii  as  dependent  oa 
amount.  — A  demand  for  twen^-eight  dol- 
lars is  not  beneath  the  dignity  of  a  court  ef 
equity.    Smith  v.  Athera^ft,  71  D..  16SL 

24.  onraaidenoe.  — Abilliaaquity 

should  be  filed  in  the  court  where  one  of  the 
parties  resides,if  both  reside  within  the  stats; 
but  if  the  plaintiff  does  not  reside  within 
the  state,  tlie  bill  may  be  brought  in  any 
county  therein  at  his  election.  Ba^  State 
Iron  Co.  V.  Ooodatt,  75  D.  219. 

25.  Betaining  cauae  whan  Jnrladlo- 
tion  in  onoo  acquired.— Chancery  will 

£'ve  full  relief  after  having  acquired  juris- 
ction.     WMfpk  V.  ^omir,  64  D.  99. 

Equity  havuiff  obtained  jurisdiction  for 
temporary  relief  may  retain  it  generally. 
Oandler  v.  PetiU,  19  D.  399. 

Where  equity  once  acquires  Jurisdiction  it 
will  retain  it,  altiiough  the  original  ground 
of  jurisdiction,  the  inability  to  recover  at  law, 
no  longer  exists.  SSng  t.  BaUmen^  8  D. 
416. 

In  oases  where  it  is  proper  and  necessary 
to  gorinto  fq^ity  for  a  discovery,  the  court 
having  jurisdiction  of  the  subject  will  pro- 
ceed to  decide  the  cause,  without  turning 
the  parties  over  to  their  remedy  at  law,  not- 
withstanding if  such  discovery  had  not  been 
necessary,  relief  could  have  been  obtained  at 
Uw.     Chieheeter  v.  Vau,  4  D.  531. 

Jurisdiction  of  equity  attaching  from  na- 
ture of  one  of  the  snlnects  of  contest  ess- 
braces  all  of  them.  McGowm  t.  Bemington^ 
61  D.  684. 

Equity  having   obtained  jnriadiotion  sf 
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parties  and  sabjeot-mattar  should  retain  the 
cause  and  do  complete  justice  betweon  the 
parties,  in  order  to  avoid  a  multiplicity  of 
■nits.  Bamberger  r.  Turner,  82  D.  438; 
Johnaon  r.  Cooper,  24  D.  602. 

Objections  to  the  jurisdiction  of  chancery 
some  too  late  after  a  defendant  has  an- 
swered, prayed  a  stay  of  proceedings,  and 
continnea  the  case  on  its  merits.  And  equity 
having  obtained  jurisdiction  may  go  on  and 
decide  as  justice  may  require.  Rue  T. 
SmUh,  13  D.  699. 

It  is  not  sufficient  to  show  that  the  subject- 
matter  is  within  the  jurisdiction  of  equity, 
to  authorize  the  retaining  a  bill;  the  com- 

Slainant  must  show  his  right  to  bring  the 
ef  enduit  into  that  court.    Screoen  ▼.  BoeUek, 
16  D.  664 

Where  the  defendant  consents  to  allow 
items  of  an  account  to  which  the  complain- 
ant was  not  entitled,  the  bill  will  be  retained 
for  the  purpose  of  allowing  a  reference  to 
•ettle  the  amount  of  such  items.  McClure  T. 
UUter,  21  D.  622. 

Equity  will  generally  retain  a  case  of 
which  it  has  once  taken  jurisdiction,  nntil 
it  has  disposed  of  the  whole  subject;  but  it 
will  not  retain  a  case  where  the  bill  does  not 
allege  uiy  specific  ground  of  equitable  relief. 
DugoM  T.  Cureton,  31  D.  727. 

When  a  question  of  construction  inciden- 
tally arises  in  a  canse  in  equity,  the  oonrt 
will  take  eogniamce  of  the  same,  and  deter- 
mine it^  when  it  is  necessary  to  do  so  in  order 
to  decide  the  eaose.  Simmone  r.  Hendrkke, 
66  D.  439. 

When  sufficient  facts  are  not  affirmatively 
averred  to  invest  equity  with  jurisdiction  to 
grant  the  relief  specifically  asked,  it  is  the 
chancellor's  duty  to  examine  the  allegations 
contained  in  the  bill  to  see  if  from  them  he 
w^ould  be  entitled  to  grant  other  and  further 
redress,  under  the  prayer  for  general  relief. 
Rutherford  r.  /ones,  60  D.  665. 

If  such  examination  suggests  to  the  mind 
of  the  chancellor  that  contingencies  may 
and  probably  will  arise  which  oonnot  be  ob- 
▼iated  at  law,  he  is  as  much  bound  to  retain 
the  bill  as  if  the  complainant  had  therein 
stated  that  snch  contmgencies  would  to 
arise.     Ih, 

Equity  will  take  cognizance  of  eollateral 
and  incidental  matters,  though  they  may 
not  in  themselves  be  the  subject  of  a  direct 
suit  in  equity,  if  they  arise  in  the  exercise  of 
an  acknowledffcd  ohancery  jurisdiction,  and 
the  decision  of  the  cause  renders  it  necessary 
that  they  should  be  considered  and  deter- 
mined; but  they  must  be  essential  to  the 
principal  inquiry  and  to  the  relief  sought  by 
the  bill,  or  they  will  be  irrelevant  and  im- 
material, and  cannot  be  inquired  into. 
Treadwea  v.  SoMmry  Mfg.  Co,,  66  D.  490. 

Equity  will  retain  a  case,  for  the  purpose 
of  ascertaining  damages  and  to  save  multipli* 
«ity  ef  fsiti^  where  vendon  of  land  have^  by 


conveying  to  a  third  party  without  notice, 
put  it  out  of  their  power  to  complete  their 
contract  to  convey.  HaU  v.  Deiapiaine,  68 
D.  67. 

Equity  will  not  retain  a  bill  to  abate  a 
dam  which  flows  plaintiflTs  lands,  until  his 
title  is  established  at  law,  where  there  has 
been  a  user  by  the  defendant  for  upwards  of 
forty  years,  under  an  alleged  claim  of  right, 
but  will  dismiss  the  bill  with  costs.  Spragu* 
V.  Bhodea,  76  D.  678. 

II.  JVBISDICTIOV  IH  PaRTIOULAB  CaBIS. 

86.  Accident.  —  Equi^  will  interpoee 
and  grant  equitable  relief  in  all  oasee  where 
trusto,  or  powers  in  nature  of  trusts,  are  re- 
quired to  be  executed  by  a  trustee  in  favor  of 
particular  persons,  and  they  fail  in  being  so 
executed  by  casualty  or  accident.  Stewofi 
T.  ^toibet,  73  D.  429. 

Equity  will  not  grant  relief  to  party  upon 
the  ground  of  accident,  where  the  accident 
has  arisen  from  one's  own  gross  negligence 
or  fault,    fb. 

The  request  of  a  defendant  to  aa  attorney 
to  represent  his  interests  in  a  chancerv  sui^ 
brought  to  obtain  an  account  from  him  ia 
his  capacity  of  executor,  without  accompany* 
ing  the  request  with  the  vouchers  and  in- 
formation necessary  to  enable  the  attorney 
to  make  a  defense,,  will  not  entitle  him  to 
relief  upon  the  eround  of  accident  and  sur- 
prise, against  a  aegree  obtained  against  him 
m  the  suit  three  years  after  the  service  of 
process,  upon  his  showing  that  soon  after 
his  request  to  the  attorney  the  latter  died, 
without  his  knowledge,  and  without  having 
done  anything  in  the  matter.  CaUawoff  r. 
Alexander,  31  D.  640. 

97.  Admixiistration  of  asoets.*— > 
Equality  among  creditors  is  equity.  Da  Lm 
Vergne  v.  Bveriaon,  19  D.  411. 

A  fund  in  court  will  not  be  distributed 
where  all  the  parties  interested  are  not  be* 
fore  the  court;  but  the  right  of  the  parties 
before  the  court,  as  between  themselves, 
may  be  decided,  if  they  so  wish,  without 
prejudice  to  the  claims  of  persons  interested 
who  were  not  made  parties.     lb. 

In  the  administration  of  legal  assets,  chan- 
cery adopts  e<}uitable  rules,  except  so  far  at 
the  law  has  given  an  absolute  preference  ts 
one  class  of  creditors  over  another.  Wildef 
V.  Keeler,  23  D.  781. 

Where  there  are  both  legal  and  equitabls 
assets  to  be  administered,  chancery  cannot 
deprive  a  creditor  of  his  lesal  preference  aa 
to  the  legal  assets  over  creditors  of  a  differ- 
ent class;  but  if  he  has  been  partially  paid, 
it  will  not  permit  him  to  share  in  the  equi- 
table assets  until  other  creditors  have  rot 
ceived  sufficient  to  put  them  on  an  equality 
with  him.    lb. 

*  Tower  of  equity  to  correct  or  set  aside  settle- 
ments of  accounts  or  decrees  of  distribution,  see 
note,«D.74«-7«l. . 
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Equity  does  not  act  upon  the  probate  be- 
fore the  ordinary  of  an  instrument  purport- 
ing to  be  the  will  of  a  married  woman,  exe- 
cuted nnder  a  power  aeoured  to  her  while 
discoTert^  to  ^ve  and  bequeath  her  prop- 
erty, but  requires  that  the  inatmment  ahall 
be  proTcd  before  it^  to  be  saoh  aa  waa  re- 
quired by  the  power.  Xd^A  r.  8mUk,  42  D. 
182. 

Property  appointed  nnder  a  general  power 
forme  assets  in  eouity  for  the  payment  of 
the  appointor's  deuts,  in  preference  to  all 
claims  upon  him  by  rolnnteers,  either  aa 
leffatees  or  appointees.    Ih, 

Property  in  hands  of  an  appointee  in  trust 
cannot  be  reached  as  assets  oy  an  action  at 
law,  but  only  through  the  aid  of  a  oonrt  of 
equity;  therefore  a  judgment  obtained  by 
the  complainant  against  the  appointee  in  a 
oourt  of  law  is  void  and  of  no  effects    Ih* 

Equitable  interests  can  be  reached  and 
subjected  to  the  payment  of  debts  only 
throuffh  the  aid  of  courts  of  equity,  ^ee 
ads.  Burnett,  42  D.  330. 

Complainant  should  state  a  dear  prima 
fadt  case  to  justify  an  interference  of  eqni^ 
with  the  lesal  administration  of  assets  in 
the  hands  of  an  executor  or  administrator. 
MxUm  ▼.  Lwrnplan,  44  D.  677. 

The  court  takioff  charse  of  a  fnnd  to  which 
creditors  are  entitled  wul  direct  payment  to 
be  made  them  according  to  their  legal  rank. 
Orocsy  ▼.  />at»s,  51  D.  668. 

Courts  of  equity  haye  paramonnt  jnrisdie- 
tion  in  cases  of  administration  and  settle- 
ment of  estates,  and  may  control  ooorts  of 
law  in  their  action  in  the  settlement  and  dis- 
tribution of  estates.  QroUoMi  r.  (Trattoii,  66 
D.  726. 

Marshaling  of  seenrities  Is  done  only  at 
the  instance  of  one  creditor  against  anotiier, 
and  is  never  done  es  officio,  nor  at  the  suit  of 
the  debtor,  nor  to  the  prejudice  of  a  cred- 
itor; and  the  creditor  seekmg  it  must  show 
that  his  co-creditor  will  sustain  no  injury 
thereby.  Qtmena  In$,  Cbi  r.  United  Statee 
Im,  Co.,  69  D.  174. 

Bills  for  marshaling  assets  are  only  enter- 
tained in  casee  where  varioos  creditors  claim 
equitable  liens,  some  in  priority  of  others,  or 
where  one  creditor  may  resOTt  to  two  funds, 
and  another  to  but  one.  Doijfh  r.  Murpkif, 
74  D.  166. 

Chancery  may  take  lurisdiotion  of  Ae  set- 
tlement of  an  eatate  when  there  are  peonliar 
circumstances  of  embarrassment  to  its  admin- 
istration, and  when  the  assuming  of  juris- 
diction would  prevent  great  delay,  expense, 
inconvenience,  and  waste,  and  thus  conclude* 
by  one  action  and  decree,  a  protracted  and 
vexations  litigation.  Dedfc  v.  Oerke,  73  D. 
655. 

Chancery  will  not  assume  such  jurisdic- 
tion, unless  the  ailairs  of  the  estate  are  so 
inv«Aved  that  the  administrator  or  executor 
ffuinot  sal elj  prooeed  ezoept  nnder  the  dip 


rection  of  a  court  of  equity.     McKeiS.  ▼. 
MeNeUl,  76  D.  32a 

A  creditor  collecting  funds  of  the  delitor 
for  benefit  of  himself  and  other  erednon 
should  be  allowed,  when  the  fond  is  di8tr.l>- 
uted  in  equity,  a  reasonable  oompenaat^ea 
for  his  services,  and  reasonable  attorney  feet 
paid  ont  in  the  collection  of  the  fond.  Frw 
V.  Cfutti,  74  D.  52. 

88.  BoimdariM.  —  Equity  will  bo*  en- 
tertain jurisdiction  in  cases  of  ooolnnoa  of 
boundaries,  simply  beoanae  the  boundaries 
are  in  controversy,  nnleas  there  is  eooie 
equity  superinduced  by  the  acta  of  the  par- 
ties, such  as  fraud,  gross  negligenee,  omis- 
sion, or  misconduct.  Dogyett  v.  ffart,  58  D. 
464;  Sfaart  v.  Coalter,  15  D.  731. 

A  bill  for  ascertaining  confused  bounda- 
ries will  be  entertained  only  when  the  bona- 
daries,  being  at  one  time  certain,  were  ren- 
dered otherwise  by  the  default  of  the  defen>l- 
ant,  or  those  nnder  whom  he  claima.  liam,^ 
V.  Martin,  34  D.  403. 

Eouity  jurisdiction  in  such  eases  is  exer- 
cised only  where  there  has  been  some  agree- 
ment that  the  land  of  the  several  parties 
should  be  distinguished,  or  where,  oo  aocoaat 
of  a  particular  relation,  a  duty  to  preserrs 
the  landmarks  is  imposed  upon  one  of  them, 
by  the  fraud  or  neglect  of  whom  the  boaa- 
daries  have  become  confused.      Hk 

Between  independent  proprietors  equity 
will  not  interpose  to  decree  a  settlement  of 
their  bonndanes,  in  the  absence  of  frand  or 
nefflect,  or  of  expreas  agreements     76. 

89.  Oancellation  of  ixLatmznentaL  -- 
Equity  has  jurisdiction  to  order  the  cancel- 
lation of  a  void  deed.  Jones  v.  Perry,  30  D. 
43a 

A  forsed  deed  may  in  equity  be  decreed 
to  be  delivered  up  and  canceled.  LeigA  ▼. 
BKrheart,  16  D.  160.  So  may  bonds  given 
for  money  won  at  play.  DackUom  ▼.  Qirhu, 
4  D.  695;  or  a  bond  and  mortgace,  when 
both  parties  thereto  have  acted  under  a  mis- 
take, as  where  the  legal  title  was  mlready  in 


mortgageee,  when  supposed  by  the  partiea 
to  be  in  the  mortgasora,  Btuut  q/*  iftiea  v. 
Mereerecm,  40  D.  180. 

A  perty  prejudiced  by  a  pi^per  aUeged  te 
be  forged  may  frame  his  bill  so  aa  only  te 
perpetuate  evidence  of  the  forgery,  or  may 
add  a  prayer  that  the  paper  be  snrreodered 
and  canceled.  Leigh  ▼.  Bverheart^  16  D. 
160. 

Equity  will  order  a  deed  to  be  delivered 
to  the  grantor  for  the  purpoee  of  csuaeeliag 
a  clause  of  general  warranty  contained  there- 
in, when  it  appears  that  subsequent  to  th« 
execution  and  delivery  of  the  deed  to  the 
grantee,  the  Utter  fraudulently  inserted  a 
general  clause  of  warranty  therein,  notwith- 
standing the  deed  conveyed  no  title  to  the 
grantee.    Maiee  v.  Oamer,  17  D.  817. 

A  snit  to  cancel  a  deed  alleged  to  be  in 
irtut  need  aot  te  be  bronght  m  Ike 
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in  which  the  land  is  titaated.  Vandtver  r. 
freeman,  70  D.  391. 

Though  there  may  be  no  special  prayer  in 
m  bill  for  the  cancellation  of  a  deed  for  taxes, 
fraudulently  used  by  defendant,  equity  may, 
under  a  prayer  for  general  relief,  decree  that 
the  deed  of  a  party  thus  acting  be  canceled. 
Polk  V.  Boae,  89  D.  773. 

A  bill  in  equity  will  not  lie  in  favor  of  the 
maker  to  compel  surrender  or  cancellation 
of  an  overdue  promissory  note,  and  mortgage 
given  to  secure  its  payment,  on  the  sronnd 
that  the  consideration  for  the  note  and  mort- 
gage was  a  promise  of  the  payee  to  forbear 
to  prosecute  for  an  embezzlement.  The  law 
leaves  the  parties  to  an  illegal  contract  ex- 
actly where  it  finds  them.  Atwood  v.  FUk, 
100  D.  124. 

Courts  of  one  state  cannot  annul  a  deed  of 
lands  in  another  state  duly  recorded  therein, 
•▼en  though  it  appear  that  such  deed  was 
fraudulently  obtamed.  But  if  a  court  of 
equity  in  a  former  state  has  acquired  juris- 
diction of  the  person  of  one  who  has  by 
fraud  obtained  a  deed  for  land  lying  in  an- 
other state  and  had  it  recorded  there,  it  may 
decree  that  he  and  his  grantee,  if  the  latter 
ia  not  entitled  to  be  protected  as  a  bona^uU 
purchaser,  shall  release  their  claims  acquired 
ander  such  fraudulently  obtained  deed; 
and  if  they  refuse  to  do  so  they  may  be  at- 
tached for  contempt  and  held  in  custody  un- 
til the^  execute  the  decree;  and  if  in  the 
mean  time  it  be  made  to  appear  that  they  are 
■eeking  to  encumber  the  title  bv  convey- 
ances to  third  persons,  that  may  be  treated 
as  a  contempt  for  which  the  court  may  at- 
tach and  punish  them;  and  if  they  go  be- 
yond the  jurisdiction,  the  court  can  appoint 
a  special  commissioner  to  make  the  convey- 
ance in  tiieir  stead.  Coole^  ▼.  Scarlett,  o7 
D.  29a 

Plaintiff  and  defendant  entered  into  an 
arrangement  whereby  plaintiff,  for  tl^e  pur- 
pose of  defrauding  his  creditors,  was  to  con- 
vey to  defendant,  without  consideration,  a 
certain  tract  of  land,  defendant  agreeing  to 
reconvey  the  same  on  request.  By  the  frand 
of  defendant,  and  without  the  knowledge  of 
plaintiff,  the  deed  was  made  to  include  cer- 
tain other  land  of  plaintiff.  In  a  suit  to  can- 
cel the  deed  for  fraud  and  mistake, — held, 
that  the  deed  should  be  set  aside  as  to  the 
Und  included  through  defendant's  fraud. 
Clemen*  v.  Clemens,  9  K.  620. 

Certain  town  bonds,  irregularly  issued, 
were  held  by  the  state  courts  to  be  void  even 
in  the  hands  of  bona  fide  holders;  but  the 
United  States  courts  held  otherwise.  The 
town  brought  an  action  to  have  said  bonds 
delivered  up  and  canceled,  and  to  enjoin  the 
holders  of  them  from  transferring  them  to 
bona  fide  holders  who  might  sue  in  the  United 
States  courts.  Held,  1 .  That  the  court  would 
not  direct  the  bonds  to  be  canceled,  no  spe- 
cial grouod  for  equitable  relief  being  shown; 
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and  2.  That  the  court  could  not  restrain  the 
transfer,  at  least  in  the  absence  of  proof  that 
the  defendants  were  not  themselves  bona 
fide  holders.  Town  i^  Venice  v.  Woodruff, 
20  R.  495. 

80.  Cloud  on  titl«.*— Equity  will  not 
create  a  title  where  there  is  none,  but  will 
compel  persons  who  have  got  the  legal  title 
unjustly  and  bv  fraud  to  restore  it  to  those 
equitably  entitled  to  it.  WUkt  r.  OverUm, 
ID.  72. 

Equity  has  jurisdiction  to  compel  original 
grantors  to  execute  deeds  of  confirmation, 
where  the  parties  through  whom  the  com- 
plainant claims  title  have  lost  or  failed  to 
register  their  deeds;  and  it  will  interfere  to 
remove  difficulties  in  land  titles  when  a 
party  cannot  readily  proceed  at  law  when 
the  conveyances  are  lost  or  in  the  hands  of 
the  opposite  party,  or  when  the  parties  are 
numerous  and  the  proof  hard  of  access;  and 
generally  to  remove  encumbrances  and  claims 
calculated  to  disturb  the  possession  of  the 
complainant  and  to  lessen  the  value  of  his 
estate.    BUght  v.  Banke,  17  D.  136. 

The  court  will,  on  an  eiectment  bill  being 
brought  in  such  cases,  dear  a  title  purely 
lenl,  and  alro  decree  possession.    lb. 

It  is  no  defense  in  a  suit  to  obtain  a  deed 
of  oonfirmation  that  the  defendant  was  not 
paid  the  purchase-money,  where  it  appears 
that  oomj^ainant  claims  under  defendant's 
grantee  for  valuable  consideration  without 
notice.    /A. 

An  unperformed  agreement  which  remsms 
a  cloud  on  title  to  Und  will  be  rescinded, 
and  a  release  thereof  decreed.     lb. 

Chancery  has  jurisdiction  to  cancel  a  deed 
and  thereby  remove  a  cloud  from  the  com- 
plainant's title,  where  such  deed  is  prima 
fade  valid  if  its  recitals  are  sustained.  Lyon 
T.  Bu7,t,  46  D.  216. 

He  who  comes  into  equity  to  get  rid  of  a 
legal  title,  which  is  alleged  to  shadow  his 
own,  must  show  clearly  the  validity  of  his 
own  title  and  the  invalidity  of  his  oppo- 
nent's. Equity  will  not  set  aside  a  legal 
title  upon  a  doubtful  case,  yet  where  the  facts 
are  complicated  and  the  record  not  as  plain 
as  it  might  have  been,  the  bill  may  be  dis- 
missed without  prejudice  to  the  rights  of  the 
complainant  at  law.  Banks  v.  Ewins,  46  D. 
734. 

In  equity  proceedings  based  upon  a  judg- 
ment, the  judgment  will  be  presumed  to  he 
valid,  unless  the  contrary  appears.  Loving 
V.  Pairo,  77  D.  108. 

Where  complainant  claims  a  judgment 
lien  upon  real  property,  and  seeks  to  remove 
a  cloud  upon  the  title  caused  by  a  pretended 
conveyance,  so  that  he  can  better  be  enabled 
to  receive  the  benefit  of  his  lien,  it  is  not 
necessary  to  aver  that  an  execution  has  been 
returned  nuUa  boneL    lb, 
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81.  Contribution.  —  Eqaity  has  jnrit- 
diction  of  contribution  among  numerous  par- 
ties; hence  creditors  in  such  a  case  may  tne 
in  equity.     Briggs  v.  Ptnrmnan,  18  D.  454. 

83.  Fraud.* — In  cases  of  actual  fraud, 
equity  has  concurrent  jurisdiction  with  the 
courts  of  law,  and  following  the  law  wiU  give 
relief  to  the  same  extent.  Hence,  a  convey- 
ance tainted  with  actual  fraud,  of  which  the 
grantee  had  notice,  will  be  set  aside  in  Mo 
in  equity  at  the  suit  of  the  creditor.  Cktr' 
land  V.  /fitief,  15  D.  756;  Brewer  v.  Harris^ 
41  D.  587. 

On  the  ground  of  fraud  and  imposition, 
equity  will  relieve  against  the  most  solemn 
assurances;  even  judgments  and  decrees. 
Crane  v.  ConkUn,  22  D.  519. 

If  there  has  been  a  suppression  of  the 
truth,  or  the  suggestion  of  a  falsehood, 
whereby  the  party  is  circumvented  and  de- 
ceived, equity  will  relieve  against  it.    76. 

Undue  advantage  taken  of  the  weakness 
or  necessity  of  a  party,  or  of  any  situation 
in  which  he  is  placed,  rendering  him  pecu- 
liarly liable  to  impositions,  is  a  ground  for 
relief  in  equity.     76. 

On  the  ground  of  intoxication  merely, 
equi^  will  not  interfere  to  assist  a  person; 
but  it  any  unfair  advantage  has  been  taken 
of  his  situation,  it  will  render  him  all  proper 
aid.     lb. 

Chancery  has  jurisdiction,  in  the  absence 
of  statute,  to  compel  directors  to  make  sat- 
isfaction for  any  loss  arising  from  a  fraudu»> 
lent  breach  of  trust  or  the  willful  neglect  of 
a  known  duty.     Rofnnson  v.  Smith,  24  D.  212. 

Chancery  has  jurisdiction  to  compel  an 
accounting  for  the  proceeds,  where  an  as- 
signment Tor  the  benefit  of  certain  creditors 
is  made  with  a  view  to  obtaining  a  discharge 
in' insolvency,  such  an  assignment  being  a 
fraud  upon  the  insolvent  system.  Dfttanejf 
V.  Hcffman,  28  D.  207. 

Chancery  will  grant  relief  to  a  defranded 
vendee  upon  a  covenant  of  seisin  in  the  deed, 
if  the  vendor  is  utterly  insolvent.  Ingram 
T.  Morgan,  40  D.  626. 

An  act  obtained  by  f]:aud  may  be  annulled 
by  a  decree  of  the  chancery  court;  but  to 
authorize  it  the  case  must  be  clearly  made 
out      WiUiamson  v.    WUliamaan,  41  D.  636. 

Equity  will  grant  relief  against  a  bill  of 
sale  absolute  in  form,  on  the  ground  of  fraud 
and  mistake,  when  it  appears  that  it  was 
given  as  security  for  an  usurious  contract, 
and  there  is  testimony  of  declarations  of  the 
usurer  that  he  had  only  a  lien  on  the  prop- 
erty, and  that  the  debtor  might  keep  it  if 
the  principal  and  interest  were  paid;  al- 
though it  may  be  admitted  that  mere  usury 
will  not  taint  a  bill  of  sale  with  fraud. 
Chter  V.  CaldveeU,  58  D.  553. 

A  party  will  not  be  allowed,  in  equity,  to 
shelter  himself  from  liability  for  fraud  under 

*  Bee  also  Fsauo,  25-81. 


cover  of  a  statute  to  prevent  frmnd.     Momi$ 
y.  Lant,  02  D.  752. 

Equi^  will  relieve  apainat  a  deciaioa  d 
the  land-officer  awarding  a  elainiant  the 
right  of  pre-emption,  when  the  decision  bss 
bMn  prewired  by  the  claimant  through  fraod; 
and  it  makes  no  difference  that  the  daimaafe 
has  obtained  a  patent  for  the  land  from  the 
government    Lomond  v.  SUnwon,  62  D.  696. 

The  fraudulent  uae  by  a  grantee  of  a  de«rd 
received  for  a  specific  purpose  will  be  relieved 
against  in  eqni^.  Collina  v.  Tiilou,  68  D.  39& 

88.  Lost  inBtromontaw  —  The  loss  of 
an  unregistered  deed  entitles  the  grantee  t« 
the  aid  of  chancery  to  have  it  rest  the  legal 
title  in  him,  or  to  have  the  deed  set  up  and 
established,  m  in  all  other  caaee  of  lost  deeda 
Hard  r.  Bauffh,  46  D.  91. 

An  affidavit  of  the  loss  of  an  instrament 
is  necessary  to  sustain  a  bill  in  eqnity  eeck- 
ing  relief  in  cases  of  such  aappoaed  loss. 
Hoddy  V.  Hoard,  64  D.  456. 

The  fact  that  the  consideration  of  a  lost 
deed  was  confederate  money  is  no  defease  to 
a  bill  to  establish  such  lost  deed.  Montgom- 
try  V.  Kerr,  98  D.  450. 

Equity  will  not  establish  a  lost  deed  which 
is  void  for  champerty  or  fraud,  or  becaotc 
executed  in  violation  of  some  rule  of  law  or 
public  policy;  but  where  the  illegality  com- 
plained of  is  not  sufficient  to  avoid  tlie  deed 
or  prevent  the  vesting  of  title,  it  cannot  pre- 
vent the  holder  of  the  title  from  aafordag 
it  in  the  courts.     lb. 

84.  Mistake  or  ignorance.* — 1.  When 
equity  will  relieve,  —  A  mistake  in  drawing 
an  instrument  contrary  to  the  intent  of  the 
parties  is  a  ground  for  relief  in  equity. 
Chapman  y.  AUen,  1  D.  24;  Coffer  ▼.  licGte, 
5  D.  610. 

Equity  will  relieve  against  a  plain  mis- 
take as  well  as  against  misrepresentation  and 
fraud.     Asheom  v.  SnUih,  21  D.  437. 

Where  word  "  dollars  "  was  omitted  from 
a  bill  single,  by  mistake,  so  that  a  party  was 
deprived  of  the  specific  security  intended  to 
be  given  thereby,  he  will  be  granted  relief 
in  equity.    Newcomer  v.  Kliayt,  37  D.  74. 

Where  a  tract  of  land  intended  by  the 
parties  to  be  included  in  a  mortga^  is 
omitted  therefrom  by  mbtake^  a  court  of 
equity  will  correct  the  mistake,  and  free  the 
tract  omitted  from  the  lien  of  a  judgment 
rendered  against  the  mortgagor  after  the  ex- 
ecution of  the  mortgage.  WMU  y.  Wilton, 
39  D.  437. 

Equity  will  grant  relief  by  avoiding  a  sale 
and  allowing  a  mortgagee  to  proceed  under 
the  mortgage,  where  he  has  obtained  jnd^- 
ment  and  levied  upon  and  purchased  in  ttte 
mortgaged  property,  under  the  false  impres- 
sion that  the  levy  of  the  execution  would 
draw  to  it  the  lien  of  the  mortgage,  and  be 
superior  to  all  liens  attaching  aince  the  exe* 
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eation  of  the  mortgage,  especially  upon  his 
■tipulatinp  that  the  property  shall  sell  for  as 
much  as  it  did  under  the  ezecntioii  sale  at 
which  h«  purchased.  Stover  v.  HerrmgUmt 
41  D.  86. 

la  order  to  establish  mistake  in  an  instra* 
ment,  it  is  sufficient  to  show  that  the  parties 
had  agreed  to  accomplish  a  particular  object 
by  the  instrument  to  be  executed,  and  that 
the  instrument  as  executed  is  insufficient  to 
effect  the  object.  Leileiudor/er  r.  Iklphp, 
65  D.  137. 

2.  When  reiitf  mU  he  denied.— A  mis- 
take of  oounsel  in  not  moving  for  a  new 
trial,  or  of  defendant  in  calculating  when  the 
trial  would  be  reached,  is  no  ground  for  re- 
lief in  equity.     Yancey  ▼.  Downer,  15  D.  96. 

Where  purties  to  a  oontract  are  content  to 
take  the  risk  of  its  turning  out  in  a  particu- 
lar way,  equity  will  not  relieve  against  the 
event.     Aeheom  v.  Smith,  21  D.  437. 

Equity  cannot  relieve  against  judgment  at 
law  for  the  mistakes  or  neglieence  of  the 
parties,  even  though  such  mistakes  were  due 
to  the  suggestions  of  the  oonrt.  JUaher  v. 
BoMh,  22  I).  442. 

Equity  will  not  relieve  a  purchaser  of  land, 
where  eoual  information  touching  the  nature 
and  oonoition  thereof  was  possessed  by  both 
parties,  and  the  vendor  acted  with  entire 

good  faith,  although  the  land  turns  out  to 
e  much  less  valuable  than  the  parties,  both 
of  whom  relied  upon  information  derived 
from  the  same  person,  believed  it  to  be. 
McCobb  V.  Rirhardaon,  41  D.  374. 

A  mistake  in  a  petition  for  an  administra- 
tor's sale,  whereby  an  application  is  made  to 
sell  the  wrong  piece  of  land,  and  which  ac- 
tually results  in  such  a  sale,  is  one  which 
equity  cannot  correct.  Ward  v.  Brewer^  68 
D.  696. 

Surprise  is  not  ground  for  relief  in  equity 
unless  accompanied  with  fraud.  MeDanieU 
V.  StaU,  70  D.  406. 

Equity  will  not  relieve  on  ground  of  igno- 
rance of  facts  which  the  party  could  have  as- 
certained by  the  exercise  of  due  diligence. 
76.;  Fahie  v.  Presser/,  80  D.  401. 

Where  a  tract  of  land  was  sold  as  oontain- 
ing  eleven  hundred  acres,  more  or  less,  at  a 
tixed  price,  and  it  turned  out  that  it  con- 
tained less  than  the  quantity  stated,  the  pur- 
chaser was  held  not  entitled  to  relief  in 
equity.     Pendleton  v.  Stewart,  2  D.  583. 

3.  Ignorance  of  the  law,  with  a  full  knowl- 
edge of  the  facts,  cannot  generally  be  set  up 
as  a  defense;  nor  will  it  protect  a  party 
from  the  operation  of  the  rule  in  equity, 
when  the  circumstances  would  otherwise 
create  an  equitable  bar  to  the  legal  title. 
SUnre  v.  Barker,  10  D.  316.  S.  P.,  Piertton 
V.  AmuOrong,  63  D.  440;'  MeDankU  v.  State^ 
70  D.  406. 

Ignorance  of  the  measure  of  damages  is  no 
ground  for  relief  in  equity.  MeKeam  v. 
lUtd,  12  D.  318. 


Equity  may  relieve  against  mistakes  of  law 
in  certain  cases.  MeNaufjhUn  v.  Partridge^ 
38  D.  731 ;  as  in  the  case^f  a  purchseer  at  an 
execution  sale,  who  thought  he  was  buying  a 
fee-simple,  where  only  an  eqnity  of  redemp- 
tion could  pass;  the  purchaser  would  be  con- 
sidered a  mortgagee  in  possession,  and  ac- 
countable for  the  rents  and  profits.  Lowndee 
V.  Chieolm,  16  D.  667. 

Equity  will  not  relieve  a^init  a  mistake 
of  law  where  after  discovering  the  mistake 
the  parties  persevered  and  tried  their  rem- 
edy at  law.  MeNaughien  v.  Partridge,  38 
D.  731. 

Equity  cannot  compel  a  party  to  relinquish 
a  judgment  at  law,  because  hie  adversary 
did  not  comprehend  his  rights,  or  was  mis- 
taken in  a  matter  of  law.  Yarborough  r, 
Thompeon^  41  D.  626. 

A  mistake  of  law,  to  be  relieved  against  in 
eqnity,  must  be  gross  and  palpable,  and  such 
as  would  warrant  the  belief  that  undue  ad- 
vantage was  taken  of  the  party,  owing  either 
to  his  imbecility  of  mina  or  the  exercise  of 
some  improper  influence  over  him  by  the  one 
with  whom  ne  deals,  or  with  some  other  per- 
son with  his  knowledge,  consent,  or  procure- 
ment    im  ▼.  Shahan,  60  D.  540. 

The  fact  that  a  person  is  unlearned  and  ig- 
norant of  legal  proceedings  affords  no  ground 
of  relief  in  equitv,  unless  it  also  appears  that 
he  relied  for  information  upon  the  person 
against  whom  relief  is  sought,  and  the  latter 
misrepresented  the  state  of  the  facts.  Boyd 
T.  Blankman,  87  D.  146. 

86.  MultipUdty  of  suits.  — 1.  The 
general  rule. — Preventing  multiplicity  of 
suits  is  a  favorite  object  of  courts  of  equity; 
and  in  furtherance  of  this  object,  they  settle 
and  adjust,  in  a  single  suit,  rights  and  inter- 
ests, which,  in  courts  of  law,  result  in  vari- 
ous issues  incapable  of  trial  in  one  action. 
Fellawe  v.  Felhufs,  15  D.  412.  S.  P..  Fitt- 
hugh  V.  Cueter,  51  D.  728;  Carr  v.  Clowjh, 
59  D.  345;  Schley  v.  Dixon,  71  D.  121;  Polk 
V.  Bo$e,  89  D.  773. 

The  prevention  of  litigation  under  some 
circumstances  forms  a  subject  for  chancery 
jurisdiction.  To  prevent  multiplicity  of  suits 
where  one  has  a  right  which  various  persons 
may  controvert  in  different  actions,  eqnity 
will  lend  its  aid  and  direct  an  issue  to  try 
the  right.  Morgan  v.  Morgan,  21  D.  638; 
Vann  v.  Bargett,  32  D.  689. 

It  is  no  objection  in  such  case,  to  the  in- 
terference of  chancery,  that  the  complainant 
has  not  established  at  law  the  right  which 
the  bill  seeks  to  quiet.  Monjan  v.  Morgan, 
21  D.  638;   Vann  v.  Hargett,  32  D.  689. 

Multiplicity  of  actions  is  repugnant  to  the 
simplicity  of  the  Texas  system  of  procedure, 
and  will  not  be  tolerated  there.  Howard  v. 
North,  51  D.  769. 

Equity  will  interfere  to  prevent  multipli- 
city of  suits,  or  prevent  title  from  being 
ckiuded,  by  a  claim  which  cannot  be  ea- 
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forced  either  at  law  or  in  equity.     HoUand 
▼.  Mayor  etc.  qfEalUnwrt,  69  D.  195. 

2.  Scope  and  UmiU  of  the  rule,  — Fall  re- 
lief in  equity  ii  given  to  prevent  a  multipU* 
city  of  Boita,  where  an  injunction  has  issued 
to  restrain  a  wrong,  but  this  principle  is 
limited  to  cases  where  a  right  to  relief  ex- 
ists for  injury  already  done,  independently 
of  the  injunction  to  prevent  future  injury. 
Accordingly  a  judgment  creditor  who  sues 
■at  an  injunction  to  restrain  waste  upon  land 
covered  by  Uie  lien  of  his  judgment,  and 
pending  the  injunction  purohasM  the  land 
at  the  sheriff's  sale  cannot  recover  for  the 
waste  committed  prior  to  his  purchase. 
HughleU  v.  liarris,  12  D.  104. 


fiquiihr  lurisdiction,  in  aa  aotion  by  a 
plaintiff  claiming  a  general  leffal  right,  is 
not  confined  to  those  cases  in  which  a  judg- 
ment at  law  against  one  of  numerous  adverse 
claimants  would  not  effectually  protect  the 
plaintiff's  rights  from  future  disturbances 
from  the  same  cause  or  by  the  sama  person. 
Vann  r,  HaraeU,  32  D.  689. 

Plaintiff  should  ordinarily  establish  his 
right  at  law  before  seeking  relief  in  equity 
upon  the  sronnd  of  the  prevention  of  a  mul- 
tiplicity <3  suits,  but  where  the  parties  are 
numerous  and  cannot  be  ascertained,  this 
rule  is  relaxed.     76. 

Where  a  plaintiff  in  a  suit  to  redeem  a 
mortgage  fails  by  reason  of  the  court  hold- 
ing l£e  transaction  sued  on  to  be  a  condi- 
tional sale,  equity,  to  prevent  further  litiga- 
tion, will  order  a  decree  in  faivor  of  uie 
plaintiff  for  the  balance  of  the  purchase 
price,  with  interest,  but  without  costs. 
Mote  V.  Orten,  34  D.  731. 

A  bill  of  peace  to  prevent  multiplicity  of 

actions,  where  the  parties  are  not  numerous, 

and  before  the  rights  of  such  parties  have 

been  establidied  at  law,  is  not  maintainable. 

Woodtoard  v.  Seely,  50  D.  445. 

Equity  does  not  entertain  jurisdiction  for 
purpose  of  preventing  multiplicity  ot  suits 
merely  because  the  complainant  has  a  mul- 
titude of  suits  depending  npop  the  same 
question.  This  species  of  jurisdiction  is  con- 
sequential rather  than  original,  and  is  exer- 
dMd  chiefly  in  regard  to  matters  springing 
out  of  subjects  Monging  appropriately  to 
the  jurisdiction  of  a  court  of  equity,  bog' 
ffeU  V.  Hari,  58  D.  464. 

A  judgment  creditor  of  a  decedent  may 
maintain  a  bill  in  equity  against  the  execu- 
tor and  devisees,  to  subject  the  real  and  per- 
sonal property  of  the  estate  to  the  satisfac- 
tion of  his  debt,  to  avoid  multiplicity  of 
suits.     Suckley  v.  Roich/ord,  65  D.  240. 

Where  a  pledgor's  bill  of  complaint  seek- 
ing a  return  of  pledged  stock  also  prays  for 
an  account  of  receipts  and  dividends,  equity 
has  jurisdiction,  though  the  law  oould  afford 
a  remedy  by  oMump^U  if  a  recovery  of  the 
receipts  and  dividends  were  sought  alone, 
particularly  where  it  would  require  a  multi- 


86.  KuiBance.*— Ilie  juriadictica  of 
courts  of  equity  in  oases  of  nnisance,  wliether 
public  or  private,  is  well  eatablishod.  />•- 
meetiil  v.  VupotU,  68  D.  750. 

87.  &ef6rmation  of  contracts,  ^ener- 
ally.—- 1.  Power  to  grami  relief,  —  Bgnity  hss 
the  power,  and  will  make  every  poasiLle  effort 
within  the  range  allowed  by  tlie  atatote  of 
frauds,  to  heal  the  infirmities  d  defective 
contracts  of  every  description  tiiat  can  be 
sanctioned  1^  the  law.  Aldridge  r.  Weemu, 
19  D.  260. 

I^e  power  of  equity  to  reform  aa  instn- 
ment  which  by  reason  of  a  mialaka  faik  le 
execute  the  faitention  of  Iha  parties^  m  «■- 
questionable.  And  this  nower  is  Tvatod, 
whether  the  instmment  te  m  lefunisad  m  aa 
executory  or  an  executed  agreement;  nor  is 
it  material  whether  the  proceeding  ia  by  biD 
to  correct  the  mistake,  or  the  mistake  is  aet 
up  in  the  answer  by  way  of  def ena*.  Lei- 
tenedorfer  r.  Deipky,  55 D.  137;  8vdA^.  Jm^ 
dan,  97  D.  232. 

The  Georgia  statute  of  December  28, 1837, 
was  not  intMided  to  deprive  coorts  of  chan- 
cery of  their  authority  to  reform  written  con- 
tracts on  the.  ground  of  mistake;  but  the  €»b- 
ject  c^  the  statute  was  to  make  plainly  illegsl 
the  too  common  practice  of  allowing  parol  tes- 
timony to  prove  that  a  deed,  abeolnte  in  its 
termst  was  really  intended  as  a  mortgage, 
and  tills  without  pretense  of  fraad  or  inia> 
take.    Greer  r,  CMwell,  SS  v.  6B^ 

Equity  ia  willing  to  give  the  immediate 
parties  to  an  instrument  the  privilege  of 
correcting  its  enors  arising  from  mistake 
when  the  controversy  ia  between  themeelvea. 
but  is  averse  to  permitting  such  correetimia 
when  the  rights  of  strangers  ate  involved. 
Andereon  v.  Tydmge,  63  D.  708. 

2.  When rtS^wiU  he  mmied,''Eqmtj  win 
relieve  against  a  miatske  of  law  in  drawing 
aa  instrument,  so  as  to  make  ft  conform  to 
the  plaiu  intention  of  the  partieai  Meamtt 
Strode,  38  D.  744. 

Chancery  may  correct  a  mistake  ia  aa 
strument  and  grant  relief  upon  it  whea  oe 
corrected  in  the  same  snik  If  aUii  ▼.  ite- 
dereon,  38  D.  120. 

Equity  will  correct  a  mistake  in  a  title 
bona  in  the  description  of  the  land  conveyed, 
by  which  a  different  tract  from  the  one  r«dly 
sold  is  described  in  the  bond,  where  the  evi- 
dence 18  too  dear  to  admit  of  aay  doabc 
Moeby  T.  Wall,  56  D.  71. 

An  instrament  within  the  statute  of  frauds 
may  be  reformed  in  an  action  broaght  by  a 
party  thereto  who  has  not  signed  the  same. 
Thompeon  r.  MarehaO,  76  D.  32& 

The  right  to  the  reformation  of  a  coatract 
is  not  impaired,  if  tiie  contract  embraces 

*  See  also  Ikjuvctiov,  M,  n;  HuiaajKaiw  tL 
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itj  M  well  aa  reil^,  thoiigh  it  be 
iTilid  M  to  the  realty.  /&. 
Equity  will  reform  a  deed  or  written  con- 
iraoty  where  through  fraud  or  mistake  of 
fact  it  fails  to  express  the  meaning  and  in- 
tention of  the  parties,  though  it  ii  in  the 
rery  language  agreed  upon.  Smith  t.  Jot' 
da%  97  D.  232. 

3.  When  reUtfwiU  be  denied.  ^DetectamtL 
voluntary  instrument  will  not  be  aided  in 
fuTor  of  collateral  relations,  to  the  prejudice 
of  the  wife.  OUmore  v.  WMUeidee,  81  D. 
563. 

Equity  will  not  reform  a  contract  for  mis- 
take of  law  where  there  is  no  mistake  of 
fact.    LeaviU  ▼.  Palmer,  51  D.  333. 

A  trustee  without  any  beneiicial  interest 
has  not  an  equity  sufficient  to  entitle  him 
to  bring  a  bill  for  the  reformation  of  the  in- 
strument under  which  his  cestui  que  trust 
holds.    Stone  ▼.  H(Ue,  52  D.  185. 

Equity  will  not  restrict  the  operation  of  a 
general  release  when  it  was  sucti  a  paper  as 
was  intended  to  be  executed,  but  the  j^urties 
might  have  mistaken  its  operation,  or  had 
not  that  in  mind.  Fletcher  t.  Jacheon,  56  D. 
08. 

Where  neither  fraud,  mistake,  nor  sur- 
prise ii  proved,  equity  will  not  interfere  to 
reform  an  agreement  or  a  deed  when  it  is 
such  as  the  parties  designed  it  to  be.  MC' 
Slderry  r.  Shipley,  56  D.  703.  a  P.,  Story 
▼.  Conger,  93  D.  546. 

Testimony  to  reform  an  instrument  in 
favor  of  a  mere  volunteer  must  be  something 
more  than  mere  declarations;  but  must  be 
proof  of  facts  and  circumstances  deJiore  the 
instrument  and  inconsistent  with  it.  TcUee 
T.  Cole,  59  D.  602. 

Equity  will  reform  an  instrument,  not 
make  one.     Price  v.  Cutte,  74  D.  52. 

Where  a  word  is  accidentally  omitted  from 
a  contract,  but  the  context  clearly  and  suffi- 
ciently indicates  the  intention  Of  the  parties, 
a  court  of  equity  will  not  reform  the  instru- 
ment. Atlanta  etc.  B,  B.  Co,  r.  Speer,  79  D. 
305. 

The  power  to  reform  instruments  is  exer- 
cised with  great  caution,  and  never  unless 
a  proper  case  is  made  by  the  pleadings. 
Where  complainant  has  made  an  illegal  as- 
signment, and  seeks  to  be  relieved  from  the 
consequences  of  it,  the  court  cannot  make  a 
new  and  valid  assignment  for  him,  and  con- 
sequently cannot  grant  him  the  relief  he 
prays.  Strieker  dt  Co,  r,  Tinkham,  89  D. 
280. 

In  the  absence  of  mutual  mistake,  fraud, 
or  concealment,  the  court  will  not  ffrant  re- 
formation of  an  instrument,  even  as  uetween 
the  parties,  where  the  plaintiff  executed  it 
without  reading  it,  it  having  been  sent  to 
him  by  his  attorney,  and  he  supposing  it 
was  a  copy  of  a  different  instrument  pre- 
viously executed  bv  him.  Kennerty  v.  Eti- 
wan  Phosphate  Co.,  53  R.  669. 


Whers  a  promissory  note  was  exeeuted 
payable  with  interest  at  a  conventional  rate, 
m  excess  of  the  legal  rate,  and  the  parties 
intended  it  to  bear  the  same  interest  after 
maturity,  but  supposed  that  the  law  im- 
plied it, —  hdd,  that  chancery  would  not  re- 
form the  note  by  adding  the  words  "until 
paid,"  but  if  the  maker  has  paid  that  rate 
after  maturity,  he  cannot  recover  back  the 
excess.     Rector  v.  CollinSt  55  R.  571. 

88.  Beformation  of  deeds  and  mort- 
mgea.  —  Chancery  corrects  mistake  in  a  de- 
fective conveyance,  whether  it  be  in  regard 
to  a  common-law  oi  to  a  statutory  requisite, 
where  the  mistake  is  undeniably  proved. 
Where  it  is  clearly  shown  that  by  reason  of 
the  mistake  the  parties  did  not  effect  what 
they  intended,  the  court  will  perfect  their  in- 
tention.   Beardsley  v.  Knigfit,  33  D.  193. 

Where,  through  a  mistake,  a  deed  made 
bonaJicUand  for  a  valuable  consideration  hat 
been  defectively  executed,  equitv  will  de- 
cree  that  a  new  deed  be  executed.  Sunier* 
mile  V.  Trueman,  1  D.  389. 

Chancery  will  correct  a  mistake  in  a  deed 
by  which  words  of  limitation  were  acci- 
dentolly  omitted.  Chamberlain  v.  Thompson, 
26  D.  390. 

Where  an  attorney,  in  drawing  a  deed  by 
which  a  father  conveys  a  life  estate  to  his 
daughter,  neglects  to  insert  "  for  her  sole 
and  separate  benefit,"  it  constitutes  such  a 
mistake  as  a  court  of  equity  will  relieve 
against,    sums  v.  Hale,  52  D.  185. 

Equity  will  correct  a  mistake,  either  as  to 
fact  or  law,  made  by  the  draughtsman  of  a 
conveyance  or  other  instrument  which  does 
not  fulfill  or  which  violates  the  manifest  in- 
tention of  the  parties  to  the  agreement.  Lei- 
tensdar/er  v.  Delphy,  55  D.  137. 

A  conveyance  of  land  may  be  reformed, 
though  the  laud  conveyed  be  held  adversely 
at  the  time  of  the  conveyance,  it  being  valid 
inter  partes.  Thompson  v.  Marshall,  76  D. 
328. 

In  an  action  to  correct  and  foreclose  a 
mortgage,  it  is  not  necessary  to  correct  the 
description  before  foreclosing,  where  the 
premises  embraced  in  the  mortgage  will  b« 
the  same  after  the  correction  as  oefore  it. 
Schmitz  V.  Schmitz,  88  D.  681. 

No  error  is  committed  by  the  court  in  cor- 
recting a  mortgage  before  foreclosure,  where 
the  judgment  of  foreclosure  should  have  been 
the  same  without  such  correction,  and  the 
judgment  will  not  be  reversed.     lb. 

^uity  will  reform  a  misdescription  in  a 
conveyance  founded  on  a  consideration, 
though  the  deed  is  a  quitclaim,  and  contains 
no  covenants.     De/ord  v.  Mercer,  92  D.  460. 

Defective  voluntary  conveyances  will  not 
be  aided  or  perfected  in  equity,  and  want  of 
consideration  is  a  good  defense  to  a  bill  for 
rectifying  such  conveyances.  Dawson  v. 
Dawson,  18  D.  673. 

Where  rights  are  vested  by  an  executed 
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▼olnntary  conveyance,  equity  will  recognize 
and  protoot  such  rights.    lb. 

Mistake  in  stating  amount  due  on  a  mort- 
gage  debt  will  not  l^  corrected,  and  the  sum 
omitted  through  mistake  will  not  be  con- 
sidered as  a  part  of  the  mortgage  debt,  to 
charge  its  payment  npon  the  lands  conveyed, 
where  the  rights  of  a  subsequent  mortsagee 
and  of  a  purchaser  of  the  equity  of  re<Mmp- 
tion  have  intervened  before  the  mistake  was 
discovered.    Eslava  v.  Leprttre,  66  D.  266. 

A  deed  will  not  be  reformed  as  to  a  cove* 
nant  therein  after  an  action  for  its  breach  has 
been  brought  against  the  defendants  by  the 
complainant,  who  suffered  a  recovery  against 
him  for  costs.  Buffner  r.  McComil,  63  D. 
362. 

A  deed  will  be  reformed  for  mistake  of  fact 
only  upon  clear  and  satisfactory  evidence  of 
the  mistake;  but  this  does  not  extend  to 
mistakes  of  law,  or  to  mistakes  in  the  inten- 
tion of  one  only  of  the  parties  without  frand 
in  the  other.  Ruffner  r.  McCcnmU  63  D. 
362.  S.  P.,  as  to  the  first  clause,  Sawifer  r. 
Hovep,  81  D.  659. 

Equity  will  not  deprive  creditors  of  a  legal 
advantage  which  they  have  by  reason  of  a 
mistake  of  law  in  the  drawing  of  a  deed,  by 
reforming  such  deed  for  the  oenefitof  psir- 
ties  who  have  no  stronger  equity  than  they. 
Anderson  v.  Tydinga,  63  D.  708. 

Equity  has  no  power  to  reform  a  deed  of 
a  married  woman.  Monlton  v.  Hurd,  71  B. 
257.  Contra,  see  Gardner  T.  Moore^  51  R. 
464.» 

Volunteers  who  claim  under  a  deed  defect- 
ive and  inoperative  at  law  cannot  have  aid 
of  a  court  oi  equity  to  complete  and  perfect 
it,  any  more  tnan  they  can  have  the  aid  of 
the  court  to  enforce  a  promise  without  con- 
sideration. But  if  the  legal  conveyance  be 
effectually  made,  the  court  will  protect 
all  equitable  interests  and  enforce  all 
equitable  rights  and  duties  under  it  as 
promptly  and  completely  as  if  made  with 
consideration.     Stone  v.  King,  84  D.  557. 

Defendant  A  contracted  to  convey  to  de- 
fendant B  certain  premises  subject  to  cer- 
tain mortgages.  B  assigned  the  contract  to 
plaintiff.  Without  the  consent  or  knowl- 
edge of  B  or  the  plaintiff,  A  inserted  in 
the  deed  a  clause  binding  the  plaintiff  to 
assume  the  payment  of  the  mortgages.  The 
plaintiff,  supposing  the  deed  conformed  to 
the  agreement,  accepted  it  and  put  it  on  rec- 
ord. Held,  that  plaintiff  could  maintain 
an  action  to  reform  the  deed  by  striking  out 
that  clause.     Kilmer  v.  Smith,  33  R.  613. 

89.  Beformation  of  insurance  poli- 
cies. —  Equity  may  reform  a  policy  of  insur- 
ance or  other  written  contract  upon  parol 
evidence,  when  the  contract  really  made  by 
both  parties  has  not  been  correctly  incor- 
porated into  the  instrument  through   acci- 

*  Reform  In  equity,  of  deed  of  wife,  see  note, 
UR.  458-462. 


dent  or  mistake  in  framing  it;  bat  bolk  the 
agreement  and  the  mistake  must  be  mads 
out  by  the  clearest  evidence,  aooording  to 
the  understanding  of  both  parties  as  to  what 
ths  contract  was  mtended  to  be.  The  oourt 
cannot  supply  aa  agreement  that  was  never 
made.  Te$9on  r.  AtlanUe  MuL  fn».  Co.,  93 
D.  293.  S.  P.,  Phoenix  Fire  fnM,  Co,  ▼.  Oumee, 
19  D.  431;  LmpmeoU  v.  /ml  Co,.  23  D.  468. 

Equity  will  sive  relief  in  case  of  a  mistake 
in  dniwing  a  lue-policy.  Pcarmmit  v.  Hotmer, 
ID.  58. 

An  application  for  a  policy  may  be  re- 
formed, so  as  to  make  it  conform  to  the  rep- 
resentation of  facts  made  to  the  insnrer  s 
agent,  if  the  insured  was  misled  into  signing 
an  application  containing  a  wrong  statement 
by  the  action  of  such  agent.  Harrit  ▼.  C.  €, 
M,  Im,  Co,.  51  D.  448. 

Eouity  will  interpose  not  only  in  cases  of 
frauo,  but  also  of  mistake,  where  a  policy  is 
drawn  np  in  a  form  different  from  the  appli- 
cation, or  anything  is  omitted  which  it  is 
the  duty^  of  the  company  to  insert  or  indorse 
on  the  instruments  JsaL  Fire  InM,  Co,  v. 
Cran^  77  D.  289. 

Mistakes  in  stating  the  insurable  interest 
in  a  policy  may  be  corrected  upon  arermeat 
of  intention  and  mistake,  when  issue  is 
joined  thereon.  Thus  where  the  actual  in- 
terest of  one  in  premises  insured  is  a  me 
chanio*B  lien,  but  such  interest  was  deacribe<i 
in  the  policy  as  that  of  a  mortgagee,  which 
description  was  declared  to  be  and  was 
believed  to  be  sufficient  to  embrace  a  me- 
chanic's lien,  the  insured  may  show  the  mis- 
take as  one  of  fact,  by  evidence  admissible 
in  a  proper  chancery  proceeding,  and  re- 
cover on  the  instrument  as  oorrected.  SUjhA 
V.  aty  F,  In».  Co,,  79  D.  539. 

The  policy  is  admissible  to  prove  a  mis- 
take therein  and  the  intention  of  the  parties, 
where  iasue  has  been  joined  upon  an  aver- 
ment of  intention  and  mistake,  and  where 
the  parties  have  stipulated  that  any  evi- 
dence may  be  introduced  to  correct  it  which 
would  be  received  in  a  proper  chancery  pro- 
ceedinff.    Ih. 

A  policy  of  insurance  cannot  be  reformed 
by  parol  evidence  of  mistake,  it  seems,  te 
the  extent  of  altering  a  warranty.  Cooper 
V.  Farmers'  MtA,  Fire  Ins,  Co,,  88  D.  544. 

A  policy  cannot  be  reformed  for  mistake 
of  the  insured  alone;  and  evidence  that  the 
agent  of  the  company,  who  filled  out  the 
application,  the  representations  of  which 
were  made  a  warranty,  was  also  mistaken, 
does  not  show  a  mutual  mistake  for  which 
the  policy  will  be  reformed.     76. 

Where  a  policy  negotiated  on  behalf  of  a 
firm  by  an  mdividuu  partner  is  made  cot 
by  mistake  in  the  name  of  the  partner  a|H 
plyinff  instead  of  the  partnersnip,  eqsity 
will  decree  its  reform  so  as  to  cover  the 
partnership  interest,  even  after  leas.  Kekk 
V.  Olobe  Ins.  Co.,  4  R.  624. 
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A  mistake,  in  order  to  anthorixe  a  ooart 
cf  equity  to  reform  a  contract  of  ineurance, 
mnet  be  one  made  by  both  parties,  or  it 
must  be  a  mistake  of  one  party  in  connec- 
tion with  the  fraud  of  the  other  in  taking 
advantage  of  the  mistake.  Brye$  ▼•  Laru' 
ard  Fbre  Im.  Co.^  U  R.  249. 

40.  Beformation  of  wills. —-Equitv 
has  power  to  correct  mistakes  in  a  wilL 
Woody.  FF%de»  62 D.  664. 

Mistake  in  the  christian  name  of  a  legatee 
may  be  corrected.    Ih* 

fiqaity  has  no  power  to  reform  a  will  by 
correcting  a  mistake  therein  made  by  the 
draughtsman  in  drawing  it.  Qoodt  t.  Ooode, 
66  D.  630. 

4 1.  Besdnion.  *—  1.  Ingenerai,  ^  E^ni^ 
will  not  rescind  every  contract  of  which  it 
would  refuse  a  decree  of  specific  perform- 
ance.    Thomjmcm  v.  Jackton,  15  D.  721. 

Equity  will  not  cancel  a  contract,  fair  In 
Its  origin,  merely  on  the  score  of  default  or 
abandonment;  relief  of  that  nature  will  not 
be  granted  in  equity,  except  where  the  facts 
on  which  it  is  granted  would  defeat  an  action 
at  law  on  the  contract.  FalU  v.  Carpeniert 
28  D.  692. 

A  contract  entered  into  under  mutual  be- 
lief of  the  parties  that  the  law  of  the  subject- 
matter  was  established  by  a  decision  of  the 
supreme  court  will  not  be  set  aside  in  equity 
because  of  a  subsequent  decision  of  the  same 
court  overruling  the  former  one,  and  declar- 
ing a  different  rule  upon  the  subject.  Kei^ 
yon  V.  WeUty,  81  D.  137. 

2.  Inadeqwtqf  or  /aUmre  tf  eon^eroHon* 
^>  Mere  inadequacy  of  consideration,  where 
the  stipulated  consideration  is  actually  re- 
ceived, affords  no  ground  of  relief  in  equity. 
Pollard  V.  Lyman,  2  D.  63. 

To  rescind  an  executed  contract^  in  equity, 
fraud  or  mistake  must  appear;  mere  failure 
of  consideration,  arising  trom  the  sale  of  a 
defective  title,  unmin^led  with  fraud  or 
mala  fides,  is  not  sufficient.  Thompson  v. 
Jackton,  15  D.  721. 

Inadequacv  of  price  affords  a  proper  sub- 
ject of  relief  in  equity,  when  coupled  with 
weakness  of  mind,  pecuniary  distress,  or  cir- 
cumstances of  frauo,  although  inadequacy  is 
not  of  itself  in  general  sufiicient  to  avoid  a 
contract.  Lester  v.  Mohan,  60  D.  530;  J#b* 
Kinney  v.  Pmckard,  21  D.  601. 

If  a  person  deeply  in  debt,  to  obtain  a  loan, 
agrees  to  purchase  a  tract  of  land  at  more 
than  double  its  value,  and  gives  a  mortgage 
upon  other  property  to  secure  the  loan  aud 
a  part  of  the  purchase^  money,  the  vendor 
being  apprised  of  the  purchaser's  necessities, 
equity  will  rescind  the  contract.  Hough  v. 
Hunt,  15  D.  569. 

Equity  will,  at  the  instance  of  heirs,  re- 
lieve against  a  contract  of  sale  of  realty 

*  Reiclndlng  contracts  In  equity,  where  there 
IS  no  actual  fraud,  accident,  or  mistake,  see  note, 
\b  D.  672^76.    tiee  also  CuMTaACis,  lift,  147. 


made  by  their  ancestor  if  it  appears  that 
while  not,  strictly  speaking,  a  non  compos 
mentis,  he  was  a  man  of  weak  mind,  and  that 
the  consideration  was  so  crossly  inadequate 
as  to  leave  no  doubt  that  ne  must  have  acted 
under  the  influence  of  some  strange  delusion. 
Holden  v.  Crawford^  15  D.  700. 

To  persons  selling  expectant  interests,  al- 
though they  do  not  stand  in  the  relation  of 
expectant  heirs,  equity  extends  an  anxious 
protection,  and  trivial  circumstances,  added 
to  inadequacy  of  price,  will  be  sufficient  to 
set  such  sales  aside.  McKmney  v.  Pinckard, 
21  D.  601. 

3.  Coniraets  in  rtsped  $o  ftmd.*  — Where 
the  title  of  the  land  sold  is  defective, 
equity  wiU,  at  any  time  before  the  convey- 
ance, enjoin  the  collection  of  the  purchase- 
money,  and  set  aside  the  sale  on  equitable 
terms.    Bibb  v.  Praiher,  2  D.  711. 

Chancerv  will  not  rescind  an  executed 
contract  of  sale  of  lands,  on  account  of  mere 
defects  of  title,  except  incase  of  fraud,  but 
will  leave  the  purchaser  to  his  remedy  upon 
the  oonvenania  in  his  deed.  Woodruff  v. 
Bunce,  38  D.  559. 

The  court  will  not  set  aside  a  contract  for 
the  purchase  of  a  house  and  lot  on  the  mere 
allegation  of  an  imperfect  or  encumbered  title 
not  clearly  shown  to  be  so,  where  the  pur- 
chaser has  been  long  in  possession  and  after 
a  confession  of  judgment  for  the  purchase- 
money,  this  being  considered  as  a  waiver  of 
the  objections;  but  the  court  might  give 
some  relief  ultimately,  if  the  title  turned  out 
to  be  really  bad.  Boaeh  v.  Rutherford^  6  D. 
606. 

Mistake  as  to  the  numbers  of  acres  of  land 
purchased,  where  the  purchaser  obtained 
the  substance  of  what  he  expected,  will  not 
justify  a  court  of  equity  in  rescinding  the 
contract.  Thompson  v.  Jackson^  15  D. 
721. 

Equity  wiU  not  rescind  a  conveyance 
where  a  purchaser  buys  with  full  knowledge 
of  all  the  facts,  and  there  has  been  no  fraud. 
Breekenridge  r.  Waters,  17  D.  46. 

Non-payment  of  the  price  is  no  ground  for 
setting  aside  a  deed.  Crane  v.  UonkUn,  22 
D.  519. 

Equity  will  not  annul  one  contract  and 
set  up  another  at  the  instance  of  the  party 
in  fault  and  without  the  assent  of  the  other; 
consequently,  where  one  leases  land  to 
lessees  for  their  lives,  and  the  lessor  is  to 
occupy  the  land  as  long  as  he  performs  cer- 
tain services  which  he  covenants  to  render 
for  the  support  and  comfort  of  the  lessees, 
and  his  occupancy  was  afterwards  forfeited 
for  breach  of  covenant,  equity  will  not 
restore  the  lessor  to  the  whole  possession  of 
the  land  upon  the  annual  or  other  periodical 
payment  to  the  lessees  of  a  specified  sum. 
Dunklee  v.  Adams,  50  D.  44. 

*8ee  also  Vcnooa  aud  PuacHASxa,  74-8QL 
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m.  Prockdubs  di  Courts  of  Equm. 

49.  (Generally.  —  A  bill  oanaot  be  sns- 
taiaed,  anleas  it  is  made  to  conform  to  the 
law  as  it  existed  at  the  time  the  suit  was 
commenced.     Robinson  ▼.  Smith,  24  D.  212. 

48.  Rules  of  practice.  —A  settled  rule 
of  a  court  of  equity  in  England  before  the 
Revelation  is  obligatory  upon  the  courts 
here  just  as  much  as  any  other  established 
rule  of  property  derived  from  our  ancestors, 
where  there  is  no  legislation  on  the  subject, 
and  no  repugnancy  to  our  form  of  govern- 
ment.    Harria  ▼.  I/arris,  53  D.  393. 

44.  The  hearing:,  generally.  —  Every 
case  should  be  fully  heard  in  a  court  of  chan- 
cery, but  the  chancellor  may,  in  his  discre- 
tion, make  a  formal  decree  for  the  purpose 
of  appeal  and  of  saving  expense,  if  the  su- 
preme court  should  be  of  the  opinion  the  or- 
ator cannot  prevail;  but  this  practice  is  not 
favored.  Hyndman  t.  Hifndman,  46  D. 
171. 

A  final  hearing  on  the  demurrer  of  one  of 
two  defendants  may  be  had,  although  the 
other  defendant  had  not  appeared,  provided 
sufficient  has  been  disclosed  to  enable  the 
court  to  determine  the  rights  of  all  the  par- 
ties concerned.     Moiyan  v.  ScoU,  12  D.  35. 

An  averment  in  the  bill  that  one  of  two 
joint  owners  of  a  note  and  mortgage  was 
attthoriied  by  his  co-owner  to  make  an  as- 
signment thereof  to  complainant  will  be 
taken  as  confessed,  where  such  co-owners 
are  summoned  in  the  suit  by  publication 
and  make  default.  Herring  v.  IVoodhuU,  81 
D.  296. 

45.  Rules  of  decision.  —  A  court  of 
equity  is  as  much  bound  by  positive  rules 
and  general  maxims  concerning  property  as 
a  court  of  law.  MuUany  v.  MuUany,  31  D. 
238. 

Courts  of  equity  will  never  go  beyond  tde 
allegations  in  the  bill  in  decreeing  relief. 
Jtin(jgold  v.  Ringgold,  18  D.  250. 

Power  of  equity  to  find  a  material  fact 
not  admitted,  by  inference  and  deduction 
from  those  that  are  admitted,  does  not  per- 
tain to  the  courts  of  Texas,  in  cases  involv- 
ing principles  of  equity,  any  more  than  in 
those  involving  questions  of  law.  BcUdwin 
V.  Peel,  76  D.  80(5. 

46.  Sufficiency  of  the  proofii.  —  The 
rules  of  evidence  are  the  same  in  equity  as 
in  courts  of  common  law.  Long  v.  Dooley, 
9  D.  754. 

Evidence  offered  in  support  of  the  allega- 
tions in  the  bill  should  be  received,  where  it 
tends  to  prove  the  case  made  out  in  the  bill, 
and  the  bill  contains  equity.  Oroves  v.  FuC- 
fome,  57  D.  247. 

Where  a  judgment  creditor  comes  into 
equity  to  enforce  his  judgment^  such  judg- 
ment is  prima  facie  evidence,  as  against 
strangers  claiming  under  the  debtor,  that  he 
is  a  debtor,  and  to  impe<ach  it  they  mn.st 
show  traud,  or  that  a  full  defense  was  not 


made,  or  produce  new  proof  that  the  debt  is 
not  due.     Oartand  w.  Rivett,  15  D.  756u 

47.  Interposing  objections.  — An  ob- 
jection to  the  jurisdiction  of  the  coart  coin«s 
too  late,  at  the  hearing,  after  the  defenilaat 
has  answered,  and  put  himself  upon  the  mer- 
ito,  instead  of  demurring  to  so  much  of  the 
bill  as  seeks  relief.  Livingston  ▼.  Linuj- 
ston,  8  D.  562.  Contra^  Meux  r.  AnihutM, 
52  D.  274. 

After  the  parties  in  chancery  ha^e,  nnder 
pleadings  framed  for  that  purpose,  gone  into 
an  accounting,  it  is  too  late  to  object  that 
the  jurisdiction  of  the  court  ought  to  have 
been  confined  to  other  matters.  Heitd  ▼. 
OervaU,  12  D.  577. 

The  objection  to  the  jurisdiction  will  be 
sustained  even  after  account  taken  onJa* 
decretal  order  from  which  defendant  ougnc 
to  have  sooner  appealed;  but  snch  account 
will  be  sustained  for  what  the  defendaot'i 
answer  admits.  Henderson  v.  MiickeU,  21  \). 
526. 

Objections  not  made  to  testimony  taken 
under  commission  cannot  be  raised  at  the 
hearing,  at  least  without  notice.  Towti  v. 
Needham,  24  D.  246. 

Objection  to  the  jurisdiction  that  there  is 
adequate  remedy  at  law  comes  too  late  after 
an  answer  on  the  merits  and  a  general  repli- 
cation thereto,  if  the  equity  court  has  juris- 
diction of  the  subject-matter  and  is  coin[«- 
teut  to  grant  relief.   Clark  v.  Flint,  33  D.  733. 

48.  Appointment  and  powers  of 
masters  and  trustees.  —  1.  Masters.— 'lit 
office  of  master  of  the  court  of  equity  is,  in 
some  respects,  perfectly  analogous  to  that  of 
sheriff  of  a  court  of  law,  both  being  receiT- 
ing  officers  of  their  respective  courts,  aiiO 
neither  being  compellable  by  suit  to  pay 
over  money  until  demand  has  been  m^  le. 
nor  being  generally  liable  for  interest  uniil 
payment  has  been  required  and  neglect«u 
or  refused.     Bouseal  v.  Oibhet,  23  O.  ISO. 

A  master  is. liable  for  interest  when  it  i« 
his  duty  to  make  interest,  and  be  fails  to  do 
so,  or  actually  receives  such  interest.     J^ 

The  statute  of  limitationa  will  not  protect 
a  master  for  failure  to  perform  a  duty  wh.ck 
he  owes  to  a  party,  for  the  performauoe  oi 
which  no  specific  time  is  fixed.     JIk 

The  statute  does  not  begin  to  run  in  favor 
of  a  master  against  an  account  for  iiioui-> 
made  on  a  sale  under  the  order  of  the  co«jrt, 
uutil  a  demand  or  until  he  he  has  given  no- 
tice that  he  claims  the  money  as  his  o>in. 
lb. 

A  master  constituted  a  trustee  for  an  in- 
fant whose  property  has  been  sold  by  order 
of  the  court,  uy  being  directed  to  appiy 
part  of  the  proceeds  to  his  maintenance  a:ii 
to  invest  the  surplus,  cannot  plead  the  stst- 
ute  to  a  bill  for  an  account  until  he  has  di- 
vested hibiself  of  the  trust,  by  discharir'n? 
it,  or  denying  his  liability  to  discharge  it 
further,    /k 
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The  triutoe  has  a  larger  diaoreiioii  in  mak- 
ing sales  of  property,  as  to  the  terms  and 
mode  of  sale,  than  is  allowed  to  a  master  in 
chancery  in  England.    Ih, 

He  cannot,  of  himself,  do  any  act  not 
specified  in  the  order  or  decree,  but  which  is 
usually  required  of  such  trustees  in  similar 
cases;  thus,  in  a  creditor's  suit,  the  trustee 
cannot,  without  being  so  directed  in  the  de* 
cree,  give  notice  to  creditors  to  file  vouch- 
ers-of  their  claims  by  a  specified  day.    lb. 

His  commissions  are  allowed  as  compensa- 
tion for  the  risk  and  trouble  involved  in 
making  a  sale  and  disposing  of  the  proceeds 
aocordmg  to  the  decree,  and  are,  therefore, 
proportioned  to  such  risk  and  trouble  as 
well  as  to  his  skill  and  diliffence,  and  not 
exactly  to  the  value  of  the  snbject  of  litiga- 
tion.    76. 

He  may  employ  an  auctioneer,  to  whom  a 
fee  may  be  allowed  for  making  a  sale.     76. 

49.  Power  to  award  feigned  ieaues. 
—  Calling  a  jury  in  an  equity  case  is  dis- 
cretionary with  the  court,  and  not  a  matter 
of  right  in  the  parties.  Van  Vieet  ▼.  OUfu 
97  D.  613. 

Such  discretion  will  not  be  reviewed  on 
appeal,  even  where  the  appellate  court  is  of 
opmion  that  no  question  of  fact  was  in  issue, 
calling  for  a  jury  trial.  Candee  v.  Lord,  51 
D.  294;  McDatM  ▼.  Mary<joid,  66  D.  786. 
^  While  it  is  a  matter  in  the  sound  discre- 
tion of  a  court  of  chancery  to  order  an  issue 
to  be  tried  by  a  jury,  this  discretion  must, 
however,  be  cautiously  exercised,  and  when 
it  is  apparent  there  was  no  necessity  for  it, 
the  order  will  be  reversed  in  the  appellate 
court.    Le  Chten  t.  Chuvemeur,  1  D.  121. 

An  issue  to  a  court  of  law  may  be  directed 
by  a  chancellor  at  any  time  before  final 
hBAnYk^^^Beybold  v.  Dodd,  26  D.  401. 

60.  when  an  issue  will  be  sent  to  a 
Jury.  —  A  court  of  equity  Fhould  decide  on 
the  proofs  before  it,  and,  in  a  clear  case, 
make  a  decree  thereon  without  directing  an 
issue  at  law.  Pryar  v.  Adams,  1  D.  533. 
S.  P.,  FamnfiUlv.  Murray,  18  D.  344. 

If  a  bill  in  equity  charges  fraud,  and  the 
testimony  be  conflicting  and  unsatisfactory, 
an  issue  ought  to  be  directed.  Hoot  ▼.  Mar* 
quesa,  2  D.  570. 

50,  also,  if  it  is  claimed  and  appears  prob- 
able that  a  deed,  through  which  complain- 
ant's title  isderaigned,  is  a  forgery,  and  it  is 
doubtful  whether  he  has  been  in  possession 
sufficiently  long  to  obtain  title  through  the 
operation  of  the  statute  of  limitations.  <9ey- 
mour  V.  De  Laneey,  J4  D.  552. 

A  jury  in  a  chancery  court  cannot  be  con- 
stitutionally demanded  by  either  party. 
Batik  qf  the  8uue  ▼.  Cooper,  24  D.  517. 

Chancery  has  power  to  award  an  issue  to 
try  the  saoity  of  a  donor  of  a  gift  in  the 
nature  of  a  bequest,  and  in  case  of  doubt,  it 
is  its  duty  to  do  sa  Gardner  ▼.  Qardner^ 
34  D.  34a 


A  master  agreeing  to  suspend  the  interest 
en  bonds  of  purchasers  of  the  realty  of  an 
infant  sold  by  him,  until  they  can  be  put 
into  possession  of  the  whole  land,  and  tnus 
violating  his  duty,  is  liable  for  any  loss  oc- 
casioned thereby,  although  he  acted  by«the 
advice  of  one  who  assumed  to  be,  but  was 
not,  guardian  of  such  infant,  and  as  such 
applied  for  the  order  of  sale.     lb, 

A  master  turning  over  the  proceeds  to  such 
supposed  guardian  is  liable  m  the  character 
of  a  guarantor  of  his  abilty  to  account.    lb, 

A  maa^r  and  guardian  are  to  be  credited, 
in  such  a  case,  with  reasonable  advances 
made  for  the  maintenance  and  education  of 
the  infant.    lb. 

The  chancellor  has  not  power  to  appoint  a 
master  in  chancery.  Reybold  ▼.  I/oacf,  26 
D.  401. 

Instructions  by  the  chancellor  to  a  master 
on  an  order  of  reference  cannot  be  disre- 
garded by  him,  and  he  cannot  act  in  opposi- 
tion to  them.     Lang  w,  Broum,  56  D.  244. 

The  report  of  the  master  under  an  order 
of  reference  by  the  chancellor  will  not  be 
permitted  to  stand  where  the  master  disre- 
garded the  instructions  and  directions  of  the 
cliancellor,  and  where  the  report  did  not 
furnish  the  facts  necessary  to  enable  the 
court  to  proceed  to  a  final  decree  on  the 
uierits  of  the  case,  although  no  exceptions 
had  been  taken  to  it.     lb. 

The  court  cannot  make  an  order  inconsis- 
tent with  the  original  decree.  From  the  time 
of  pronouncing  the  decree,  all  the  subsequent 
proceedings  should  be  consistent  wiiin  it. 

An  interlocutory  decree,  rendered  by  con- 
sent, referring  the  case  to  a  master  *'for 
hearing  and  determination  on  the  merits," 
and  requiring  him  *'  to  render  a  decree  on 
the  merits,  and  report  the  same,"  though 
much  broader  in  its  terms  than  common, 
will  still  be  regarded  merely  as  a  reference 
for  the  opinion  of  the  master,  and  his  report 
will  be  subject  to  the  supervision  of  the 
oourt.     Rankin  t.  Rankin,  87  D.  205. 

2L  Trustees,  —  It  has  long  been  the 
practice  in  Maryland  for  the  court  of  chan- 
cery to  appoint  trustees  as  its  ministerial 
officers  to  carry  into  effect  its  decrees  and 
orders,  particularly  in  creditors'  suitSt  Oilh 
sons  Case,  17  D.  257. 

The  functions  of  such  trustees  are,  in  some 
respects,  strictly  analogous  to  those  of  the 
executive  officers  of  courts  of  law,  and  are 
somewhat,  though  not  entirely,  similar  to 
those  of  masters  in  chancery  in  England. 
Jb, 

The  oourt  exercises  a  sound  discretion  in 
selecting  trustees,  paying  due  regard  to  the 
recommendations  of  the  parties.     lb. 

Plaintiff  8  solicitor  is  usually  appointed 
where  the  parties  are  silent,     lb, 

A  plurality  of  trustees  are  never  appointed, 
except  on  special  application.    lb. 
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The  jadges  who  preside  over  %  oonrt  which 
is  one  of  both  law  and  equity  are  oompetent 
to  decide  any  question  of  law,  and  if  they 
deem  an  issue  to  try  a  fact  necessary,  are  the 
tribunal  to  try  it.  McCaUwn  ▼.  Qtrmantovm 
W,  Co.,  93  D.  656. 

Where  equitable  relief  sought  by  an  in- 
junction is  ancillary  to  and  dependent  npon 
the  legal  issues  involved  in  the  ease,  the 
parties  may  claim  a  jury  to  determine  such 
issues,  and  the  injunction  can  only  be  granted 
when  the  verdict  is  in  his  favor  who  claims 
equitable  relief.  Opldr  S,  M.  Co.  v.  Carpen- 
ter, 97  D.  550. 

Where  a  son  had  obtained  a  deed  from  his 
father,  for  ninety  acres  of  land  and  five 
slaves,  in  consideration  of  a  certain  sum  and 
maintenance  for  life,  after  which  he  sold  the 
land  to  a  third  person,  who  filed  a  bill  alleging 
that  deed  to  nave  been  recorded,  but  to 
have  been  subsequently  destroyed,  and  an- 
other substituted  for  it  of  a  different  import, 
and  the  laud  sold  again  by  the  first  donor,  to 
a  purchaser,  with  notice  of  the  plaintiff's 
title,  whose  deed  had  not  been  recorded,  — 
keUit  that  an  issue  should  be  directed  as  to 
the  fact  of  substitution,  and  if  so,  what  were 
the  terms  of  the  first  deed.  Hooe  v.  Mar- 
gncM,  2  D.  570. 

5 1.  Trial  of  feig^ned  issues.  —  On  an  is- 
sue of  quantum  damnijieatus  the  jury  should  be 
instructed  as  to  the  criterion  of  damages, 
and  the  decree  should  show  the  nature  of 
the  evideiice,  whether  oral  or  written,  upon 
which  the  issue  was  determined.  Oriffith  v. 
Devew,  13  D.  141. 

Where  an  equity  case  is  treated  as  an  ac- 
tion at  law,  submitted  to  the  jury,  and  the 
court  considers  itself  bound  by  the  verdict, 
tlie  parties  have  the  same  rights  as  to  in- 
structions that  they  have  in  an  action  at 
law.  A  refusal  to  give  correct  instructions 
asked,  or  a  misdirection  of  the  jury,  is  error. 
Van  Vieet  v.  OUn,  97  D.  513. 

In  an  equity  case,  when  the  court  impan- 
els a  jury  to  find  specific  facts,  neither  party 
has  a  right  to  ask  instructions,  as  the  court 
is  not  controlled  by  the  verdict,  but  may 
disregard  it.     fb. 

63.  EfTect  of  the  verdict.  —  When  the 
parties  to  an  equity  case  have  determined 
upon  the  real  issues  in  their  case,  and  have 
submitted*  them  to  a  jury,  and  a  full  inves- 
tigation has  been  had,  every  doubt  in  the 
in  I  lid  of  the  chancellor  should  be  solved  in 
favor  of  the  finding  of  the  jury.  Unless 
such  finding  is  unconscionable,  it  should  be 
allowed  to  stand,  'i  he  appellate  court  will 
be  governed  by  this  rule  in  the  exercise  of 
ita  appellate  power.  McDaniel  v.  Maryyold, 
t>5  D.  786. 

When  an  issue  is  tried,  it  is  under  the  su- 
perintendence of  the  court,  who  will  prevent 
the  introduction  of  improper  testimony;  and 
if  the  verdict  be  against  evidence  the  court 
will  so  certify,  and  the  chancellor  will  not 


be  satisfied  with  it.  If  no  oertifieata  be 
given,  still  the  chancellor  may  direct  a  new 
trial,  on  affidavits  tending  to  prove  mialie- 
havior  in  the  jury,  but  not  that  their  verdjct 
is  against  avidenoe.  PleasanU  v.  Rasa^  1  D. 
449. 

68.  BismiMal  of  bill,  when  proper. 
—  Where,  in  order  to  give  juriadictioo  of  a 
case  in  equity,  a  discovery  is  songht  from 
the  defendant,  who  denies  the  allegation  ia 
his  answer,  the  b  II  ought  to  be  *n««ii«y^ 
withont  hearing  evidence.  Oveiiom  ▼.  Searem, 
5  D.  665. 

Where  a  complainant  has  a  perfect  rem* 
edy  at  law,  and  that  objection  is  made  in 
this  court  by  demurrer  or  answer,  the  bill 
must  be  dismissed.  CoUon  v.  BoUf  22  D. 
648. 

A  bill  in  equity  may  be  dismissed  at  any 
time  during  the  pendency  of  the  suit  for 
want  of  equity  apparent  upon  its 
Haughy  v.  S^^ng,  27  D.  64a 

Where  complainant  files  his  bill  npon 
oral  grounds  and  fails  to  establish  any  claim 
to  relief,  except  for  a  partition  which  the  de- 
fendant was  always  willing  to  make  in  the 
manner  which  the  court  decides  to  be  oar* 
rect,  the  bill  will  be  dismissed  with  coecs, 
except  the  mere  cost  el  partition,  which  will 
be  divided  between  the  parties  thsretou 
Coleman  v.  Coleman^  28  D.  86. 

The  bill  may  be  dismissed  where  the  eora* 
plainant  fails  to  establish  any  ^ronnd  for  re- 
lief, and  although  other  parties  interested 
in  the  suit  are  not  properly  before  the  court, 
the  bill  may  be  dismissed  as  to  them  alsow  7&> 

The  bill  must  be  dismissed  with  costs  as 
to  a  defendant  who  has  no  interest,  real  or 
nominal,  in  the  judgment,  and  against  whom 
nothing  has  .been  proved.  Jonee  ▼.  //<i^ 
44  D.  78;  but  if  he  insists  on  a  declaration 
as  to  his  rights,  the  dismissal  will  be  with- 
out costs.  McKmnon  v.  McDonald^  72  D. 
574. 

Where  complainant  presents  a  ease  clearly 
cognizable  at  law,  or  where  the  defenilant 
answers  the  allegations  of  the  bill,  reserving 
the  question  of  law  to  be  considered  on  the 
final  hearing  of  the  case,  should  the  ooort 
on  the  final  hearing  be  of  opinion  that  there 
is  not  a  case  in  equity  made  out^  such  as 
will  entitle  the  complainant  to  relief,  it 
should  at  once  dismiss  the  bilL  Meux  v. 
Antiiony,  52  D.  274. 

An  interlocutory  decree  rendered  against 
defendants  not  answering  supplies  no  tl«- 
fects  in  the  allegations  of  the  bill;  it  merely 
admits  the  truth  thereof  by  &iling  to  re- 
spond.    76. 

A  motion  to  dismiss  the  bill  cannot  Iw 
heard  and  determined  in  vacation,  except 
by  virtue  of  an  order  passed  in  term  time 
authorizing  the  hearing  in  vacation.  8cu>- 
mon  V.  Peters,  92  D.  69. 

64.  E£fdct  of  dismissal. — A  regular 
dismissai  on  the  merits  of  a  bill 
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alteration,  or  correction;  and  if  no  rehearing 
be  had,  either  by  reason  of  the  diamissal  m 
the  order  or  by  the  agreement  of  the  partiee 
duly  entered,  the  original  decree  etande  as  if 
no  order  for  a  rehearing  had  been  granted. 
Lockwood  w.  Bates,  12  D.  121. 

SQUITY  OF  BEDEMPTIOIT. 

Release  of,  to  mortgagee,  see  Moktoaool 
13d. 
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oery  is  a  bar  to  another  suit  on  the  same 
matters,  when  the  matters  of  the  bill  have 
been  passed  upon.  Peiton  v.  MoU,  34  D. 
678;  but  where  proper  parties  have  been 
omitted  intentionally  for  the  purpose  of  giv- 
ing the  case  a  more  specious  semblance  of 
e<iiuty,  the  bill  will   be  dismissed  without 

Srejudice.     Rowland  v.  Oarman,  19  D.  64. 
.  P.,  Codington  v.  Mott,  82  D.  258. 

A  dismissal  entered  upon  the  merits  by 
consent  of  the  parties  is  as  conclusive  upon 
them  as  if  the  judgment  were  rendered  in 
the  ordinary  course  of  proceeding.  PeUon 
V.  MoU,  34  D.  678. 

A  dismissal  of  a  bill  as  to  certain  defend- 
ants, by  the  complainant,  will  not  be  set 
aside  on  the  application.of  those  defendants, 
where  their  mterests  are  sufficiently  pro- 
teuied  without  it  Ewing  T.  HandUy,  14  D. 
140. 

65.  Behearing.  — The  remedy  of  a  de- 
feudant  against  a  decree,  where  his  absence 
at  the  hearing  was  involuntary  or  accidental, 
and  a  defense  was  intended  to  be  made,  is 
by  petition  to  the  chancellor  for  a  rehearing. 
Totomtend  v.  Smithy  72  D.  403. 

Rehearing  cannot  be  granted  after  the 
term  in  which  a  decree  was  pronounced.  A 
bill  of  review  is  then  the  proper  remedy. 
inanters*  Bank  v.  Netly,  40  D.  61. 

Error  of  judgment  or  mistake  of  counsel 
as  to  the  pertinency  or  force  of  evidence,  fur- 
nishes no  ground  tor  a  rehearing.  Lyonr, 
Boiling,  48  D.  122. 

Notice  of  application  for  rehearing  must 
be  duly  given  to  the  adverse  party,  and 
must  be  fully  supported  by  affidavits,  which 
may  be  met  by  counter-affidavits.  Dennett 
T.  Dennett,  84  D.  97. 

Reheariog  may  be  grantjsd  upon  petition, 
and  the  decree  reversed,  modiiied,  or  cor- 
rected, where  new  evidence  has  been  discov- 
ered after  the  hearing,  and  before  the  final 
decree  is  entered,  which  might  possibly 
change  the  decision,     lb, 

A  petition  for  a  rehearing  for  newly  dis- 
covered evidence  should  set  forth  the  case, 
and  the  proceedings  in  it;  the  new  evidence, 
and  when  discovered;  and  that  such  evidence 
wiM  unknown  at  the  hearing,  and  could  not 
have  been  known  by  the  exercise  of  reason- 
able diligence.     lb. 

A  rehearing  will  not  be  granted  for  dis- 
covery of  new  evidence  upon  new  matter, 
nor  because  the  importance  of  the  evidence 
was  only  discovered  since  the  decision,  if  the 
petitioner  had  it  iu  his  power  to  ascertain  its 
importance  before  the  hearing,  and  neglected 
to  do  so,  and  to  obtain  the  evidence;  nor 
where  the  newly  discovered  evidence  is 
rr.erely  cumulative;  nor  to  contradict  or  dis- 
crudit  a  witness;  uor  on  account  of  an  error 
of  judgment  or  mistake  of  law  by  counseL 
Ih. 

(granting  a  rehearing  does  not  per  ge  vacate 
Xhe  decree,  but  simply  opens  it  for  reversal, 


In  deeds,  see  Dbkds,  27. 

In  record  of  mortgage,  see  Mobtoaobs,  66^ 

See  Altkration  of  Instrumimts. 
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flnclndes  the  nsture,  extent,  and  exercise  of 
appellate  Jurisdiction,  by  way  of  the  writ  of 
enor,  in  actions  both  civil  and  criminal,  and 
either  under  the  common-law  practice,  or  under 
codei  of  procedure  and  practice  acta  Other 
methods  of  review  are  under  Appxal,  Cxario- 
baxi,  Habxas  cobpus,  Nxw  Tbiau] 

Assignment  of,  see  Appeal,  98. 
Assignment  of,  on  criminal  appeal,  see  A^ 

PEAL,  146. 
Ckwts  on,  see  Costs,  22. 
Review  of  attachment,  snit  on,  see  Attack- 

HENT,  122. 
Review  of  proceedings  in  contempt  on,  sea 

COMTBBIFT,  25. 

Reriew  of  referee's  report  on,  see  Rbtbb* 

KNCB,  11. 

I.  Im  Civil  AcnoNs. 
II.  Im  Criminal  CASEa. 

I.  In  Civil  Actions. 

1.  (General  nature  of  the  writ.  — 
The  writ  of  error  is  an  original  writ,  issuing 
out  of  the  court  of  chancery,  in  the  nature 
as  well  of  a  certiorari  to  remove  a  record 
from  an  inferior  to  a  superior  court  as  of  a 
commission  to  the  judges  of  such  superior 
court  to  examine  the  record,  and  to  affirm 
or  reverse  it.     Lynee  v.  State,  30  D.  557. 

Such  writ  does  not  owe  its  origin  to  stat- 
ute, but  it  is  a  common-law  writ,  and  lies 
where  a  party  is  aggrieved  by  any  error  in 
the  foundation,  proceeding,  judgment,  or 
execution  of  a  suit  in  a  court  of  record.     lb. 

2.  When  error  will  lie,  generally.  — 
Error  will  lie  only  in  cases  where  no  appeal 
is  given  by  statute.  Haighl  v.  Oay,  68  D. 
323. 

Error  may  be  prosecuted  after  dismissal 
of  appeal  for  want  of  prosecution;  and  the 
effect  of  such  dismissal  is  to  leave  the  cause 
in  the  lower  court  in  the  same  condition  that 
it  was  in  before  the  appeal  was  taken.  Helm 
V.  Boone^  22  D.  76. 

Error,  at  common  law,  lay  for  error  of  fact 
or  for  error  of  law  apparent  on  the  record. 
Wheeler  v.  Winn,  91  D.  186. 

8.  Jarisdictlon  on  error,  generally. 
—  The  court  of  errors  is  strictly  an  appellate 
court,  and  can  only  correct  erroneous  decie. 
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ioDS  of  inferior  tribunals  on  questions  actu- 
ally presented  to  them.  Campbell  v.  Stakes, 
19  D.  561. 

4.  What  adjudications  are  review- 
able. —  Decree  may  be  final  so  as  to  sustain 
a  writ  of  error;  yet  while  the  cause  remains 
on  the  docket  for  any  purpose,  the  statute 
barring  writs  of  error  does  not  begin  to  run. 
Bank  qf  Mobile  v.  HaU,  41  D.  41. 

The  supreme  court  will  entertain  a  writ 
of  error  to  reverse  a  judgment,  although  the 
record  of  such  judgment  is  defective,  where 
the  court  below  has  treated  the  judgment  as 
final  by  awarding  execution  upon  it.  Boehne 
V.  Truaillo,  91  D.  703. 

5.  what  are  not  reviewable.  —  A  writ 
of  error  cannot  embrace  two  distinct  decrees 
rendered  at  different  terms,  although  in  the 
same  suit.     Corneal  v.  May,  12  D.  &3. 

From  a  voluntary  nonsuit,  error  wUl  not 
lie.     Blwing  v.  Olidwell,  34  D.  96. 

A  plaintiff  who  has  recovered  judgment, 
which  has  been  satisfied,  cannot  afterwards 
sue  out  a  writ  of  error  on  such  judgment. 
Caaaell  v.  Fagin,  47  D.  151. 

Error  will  not  lie,  in  a  Aofteos  eoffua  case, 
for  a  review  of  the  decision  upon  the  subject- 
matter  of  the  petition,  but  will  be  entertained 
upon  the  question  of  costs  awarded  in  the 
proceeding.     Hammond  v.  People,  83  D.  286. 

Error  will  only  lie  upon  final  judgment, 
and  will  not  lie  to  review  an  interlocutory 
order.     lb, 

6.  Matters  discretionary  with  court 
below.  —  The  decision  on  a  matter  of  dis- 
cretion is  not  revisable  on  error.  Seabuty  v. 
Stewart,  58  D.  254. 

Amendments  allowed  io  the  supreme  court 
are  not  reviewable  in  the  court  of  errors  on 
a  writ  of  error  which  brings  up  only  the 
pleadings  as  amended.  Tuttle  v.  Jackaon,  21 
b.  306. 

Error  will  not  lie  for  the  allowance  of 
amendments.     Newman  v.  Foeter,  34  D.  98. 

The  ffrauting  a  continuance  after  amend- 
ment ofdeclaration  at  the  trial,  on  the  ground 
of  surprise,  is  discretionary,  and  its  refusal 
is  not  examinable  on  error.  Taeeey  v. 
Church,  39  D.  65. 

Books  produced  at  the  trial  are  under  the 
control  of  the  court,  if  brought  there  by  its 
order,  and  its  orders  respecting  them  are  not 
subject  to  a  writ  of  error.  SeaU  v.  See,  49 
D.  573. 

7.  What  orders  are  reviewable.  — 
Error  will  lie  to  review  the  decision  of  a 
court  quashing  an  execution  on  motion. 
Tombeckbee  Bank  v.  Strong,  21  D.  657;  Bank 
qf  UnUed  StaCu  v.  Patton,  35  D.  428. 

Error  lies  to  an  order  awarding  a  peremp- 
tory mandamus  by  the  superior  court,  thoueh 
not  a  judgment  at  oommon  law,  under  the 
provision  of  the  Delaware  constitution  con- 
lerriug  on  the  court  oC  errors  and  appeals 
*' jurisdiction  to  issue  writs  of  error  to  the 
•uperior  court,  and  to  determine  finally  all 


matters  in  error  in  the  jadgment  and  pr^ 
ceedings  of  said  superior  conrt,**  which  for 
this  purpose  places  the  judgment  and  pro- 
ceedings of  that  court  on  cnriginal  and  oa 
other  than  the  oommon-law  grounds,  and 
therefore  extends  ths  jurisdiction  of  the 
court  by  writ  of  «rrw  to  judgments  or  de- 
cisions in  any  proceedings  in  the  soperior 
court  of  s  final  character.  CTisaon  Ckmrek  v. 
Sanders,  63  D.  187. 

8.  Decisions  on  questions  of  fact  — 
For  errors  on  mere  questions  of  fiae^  ths  in- 
jured party's  remedy  it  by  motion  for  s  new 
trial    People  r,  Hofmes,  28  D.  630. 

No  writ  of  error  lies  to  an  inferior  oosrt 
to  review  its  deciiion  upon  aaatters  of  fact. 

0.  Who  may  apply  for  ths  writ.  — 
No  person  can  bring  error  to  reverse  a  jadg- 
ment who  is  not  a  party  or  privy  to  (he 
record,  or  prejudiced  by  the  judgnnent. 
Marr  r.  Hanna,  23  D.  449;  Towmtemi  v. 
Dams,  44  D.  675;  Mortem  v.  St^arasia^  67  0. 
582. 

Error  can  only  tnne  at  ths  fnatanrw  of  a 
party  to  the  sui^  or  of  one  whose  privity  of 
estate,  title,  or  interest  appears  from  the 
record  of  the  cause  in  the  court  below,  or 
who  may  be  the  legal  representative  of  snch 
partjT*    Smith  v.  Cferlach,  47  D.  657. 

Privies  in  blood  and  in  representation  may 
proeecute  s  writ  of  error  to  reverse  a  JQiig- 
ment  against  their  ancestor,  testator,  or  in- 
testate.    Marr  v.  Hanna,  23  D.  449. 

Privies  in  interest  may  also  prooacnte  a 
writ  of  error  to  reverse  a  jadgment  preju- 
dicial to  them.     lb. 

The  common-law  rule  as  to  who  ouiy  have 
a  writ  of  error  is  not  changed  by  s  statute 
which  gives  the  right  to  such  writ  to  any 
party  who  may  be  £kmnified  or  injnred  by  a 
judgment;  such  provision  is  merely  as 
affirmance  of  the  oommon  law.  Biaek  v. 
Kityan,  28  D.  394. 

The  damage  or  grievance  which  ontitles  a 
party  to  a  writ  of  error  must  be  a  direct  aad 
positive  one,  effected  by  the  judgment  ooa- 
cluding  and  acting  upon  his  rights;  and  such 
damage  must  be  by  the  reoord;  and  not  is 
consequence  oti%,     lb. 

A  judgment  creditor  cannot  have  the  writ 
to  reverse  a  judgment  obtained  against  hu 
debtor;  no  person  can  bring  error  but  li« 
who  ii  party  or  privy  to  the  record,  or  is 
pre|udiced  by  the  judsment,  and  each  prt^ 
judice  or  injury  must  be  direct,  not  remo;« 
or  oonsequentiaL    lb. 

Where  an  erroneous  judgment,  tmprovi- 
dently  taken  by  the  unskillfulnoH  ol  the 
parties'  attorney,  stands  in  the  way  ol  a 
recovery,  or  is  calculated  to  embarrass  the 
plaintiffs  very  muoh,  in  a  suit  upon  the 
original  contract,  they  will  be  allowod  is 
reverse  it.     Hale  v.  Crowell,  50  D.  301. 

That  a  psrty  may  resort  to  s  coort  aI 
error  to  obtain  a  reversal  of  his  own  jsdg> 
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nent|  if  it  has  been  so  rendered  that  he  may 
■nstain  injury  by  it^  is  a  principle  now  well 
settled.    /&. 

A  party  collecting  money  on  a  judgment 
cannot  prosecute  a  writ  of  error  to  reverse 
it  until  he  has  refunded  the  money.  Knox 
T.  8Ude^  64  D.  181. 

A  party  cannot  reverse  a  judffment  in  his 
own  favor  on  error,  when  he  has  received 
the  amount  of  it  from  defendant.  WcUkiaa 
T.  Martin,  81  D.  69. 

An  ap^ement  not  to  take  a  writ  of  error 
Is  bindm^,  and  a  writ  taken  in  violation 
there<tf  will  be  quashed.  OuncU  v.  Drippif 
23D.  84. 

10.  J'oinder  of  parties  in  error.— Oen- 
•rally,  a  judgment  or  decree  is  an  entire  thinj^ 
and  therefore  all  affected  by  it  must  join  in 
error;  but  if  the  judgment  be  several  in  its  na- 
ture, a  several  writ  of  error  lies.  A  judgment 
establishing  a  will  is  several  in  its  character, 
and  each  person  affected  may  severally  pro- 
secute his  writ  of  error,  or  all  may  join  in  one 
writ.     lVeU»  v.  WelU,  16  D.  150. 

All  parties  entitled  to  writ  of  error  must 
be  joined  therein,  or  there  must  be  summons 
and  severance.     Black  v.  Kirgan,  28  D.  894. 

£rror  will  not  lie  against  a  defunct  corpo- 
ration upon  a  judgment  obtained  by  it  after 
its  dissolution.  The  trustees,  assignees,  or 
other  persons  named  in  the  statute  bavins 
the  legal  assets  of  such  corporation  should 
be  mMle  parties.  Benkk  v.  Bank  cf  Weat 
Union,  42  U.  203. 

Error  is  an  adversary  suit,  a  new  suit,  and 
must  have  the  requisite  parties.  CUna  v. 
Beach,  46  D.  676. 

Whenever  error  assigned  is,  that  defendant 
in  error  was  dead  when  jud^ent  was  ren- 
dered, the  executor  or  administrator  must  be 
cited  to  come  in  and  defend.     Ih, 

One  of  several  defendants  may  prosecute 
error  without  joining  his  co-defendants. 
Coffee  V.  Plantere*  Bank,  49  D.  68. 

Where  judgment  against  a  corporation  has 
been  satisfied  out  of  the  estate  of  one  of  its 
stockholders,  he  is  a  privy  in  law  to  the  judg- 
ment, and  may  bring  error  in  his  own  name 
to  reverse  it  without  joinins  the  other  stock- 
holders. Merrill  v.  Si^ffm  Bank,  60  D. 
649. 

1 1.  Form  and  requisites  of  the  writ. 
—  A  writ  directed  to  a  defunct  corporation 
is  a  nullity.  Notice  to  it  is  null,  and  a  judg- 
ment obtamed  against  it  would  be  of  no  effect. 
Renkk  v.  Bank  of  West  Union,  42  D.  203. 

12.  Allowance.  — The  writ  of  error  is  a 
writ  of  right,  and  need  not  be  allowed  b^  a 
judge;  filiuff  it  with  the  clerk  and  entering 
its  receipt  is  a  sufficient  allowance.  Van 
A  nUoerp  v.  Newman,  16  D.  340. 

18.  Security  on  error.  -—Ko  particular 
form  of  recognizance  of  bail  in  error  is  lie- 
cessary.     lb, 

A  statute  directing  that  plaintiff  in  error, 
with  two  sufficient  sureties,  be  bound,  eto.| 


is  satified  by  a  recognizance  signed  by  sack 
sureties  alone.     Palmer  v.  Oa&y,  47  D.  41. 

14.  Bringing  up  the  record.  —  Plain* 
tiff  in  error  must  bring  up  a  jecord  so  pre- 
senting the  facts  as  that  it  may  be  seen  oa 
what  state  of  case  the  court  below  acted,  and 
if  there  be  error,  that  it  may  be  certainly 
seen  in  what  it  consists.  Kirk  v.  Murphy, 
67  D.  640. 

15.  Suiflcieney  of  the  record  or  tran- 
script.—  The  record  must  show  whether 
plaintiff  in  error  be  a  party  or  privy,  or  is 
aggrieved  by  the  judgment.  A  court  for  the 
correction  of  errors  cannot  at  common  law 
or  by  statute  hear  evidence  to  determine 
whether  a  party  seeking  a  reversal  is  ag- 
grieved by  the  judgment.  Towntend  ▼. 
DavU,  44  D.  675. 

Where  it  is  sought  to  bar  a  writ  of  error 
by  matters  of  fact  which  do  not  appear  on 
the  record  returned,  they  should  be  brought 
to  the  view  of  the  oourt,  either  by  plea  or  by 
motion  to  quash.  Showers  v.  Showers,  67  D. 
487. 

Motion  for  a  new  trial  is  not  necessary  to 
entitle  plaintiff  in  error  to  a  revision  of  a 
judgment,  where  a  jury  trial  had  been  waived, 
and  the  case  submitted  to  the  court.  Bell 
County  v.  AloDonder,  73  D.  268. 

The  Pennsylvania  act  of  Febmarv  24, 
1806,  provided  as  a  method  additional  to  a 
bill  of  exceptions  by  which  errors  of  law 
could  be  reviewed  on  writ  of  error,  that  the 
judge  who  makes  a  ruling  shall  reduce  the 
same  to  writing,  with  his  reasons  therefor, 
and  file  the  same  of  record  in  the  case. 
Wheeler  v.  Winn,  91  D.  186. 

16.  What  is  a  part  of  a  record.  — 
Failure  to  make  a  part  of  the  record  a  paper 
in  which  a  variance  is  alleged  to  exist,  where 
there  is  a  contradiction  in  the  record  as  to 
what  paper  it  occurs  in,  renders  it  uncertain 
in  what  the  error,  if  any,  consists,  and  there- 
fore there  will  be  no  ground  for  reversaL 
Kirk  V.  Murphy,  67  D.  MO. 

In  charging  the  jur^,  answers  made  by  the 
judge  to  points  submitted  by  counsel  must, 
by  statute  of  Pennsylvania,  be  reduced  to 
writing,  and  filed  and  made  part  of  the  record 
of  the  case;  and  all  charges  given  to  jury 
must,  at  request,  be  filed  and  made  part  of 
•the  record,  and  any  error  appearing  from  the 
record  can  be  reviewed  on  writ  of  error  with- 
out an  assignment  of  errors.  Wheeler  v. 
mnn,  91  D.  186. 

17.  Bill  of  exceptions.  -—  Only  the 
facts  stated  in  the  bill  of  exceptions  can  be 
judicially  noticed  on  error,  though  the  court 
may  be  satisfied  that  the  facts  will  be  other- 
wise on  a  retriaL  Wood  v.  Jackson,  22  D. 
603;  Forsyth  v.  Mait/ietos,  63  D.  522. 

The  bill  of  exceptions  may  contain  a  recital 
of  the  evidence  in  exlenso,  or-  it  may  consist 
of  a  condensed  statement  of  such  of  the  facts 
proved,  or  which  the  testimony  tended  to 
prove^  as  is  necessary  to  the  proper  compr^ 
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hension  of  th«  points  mled  by  the  oonrt^ 
and  the  inBtmotions  ffiTen  to  the  jnrj.  For^ 
^fth  T.  MaiiJuw^  53  D.  622. 

18.  Statement  of  flActB.  — The  itate- 
ment  of  the  ease  oontuned  in  a  writ  of  error 
need  not  embody  rach  facts  as  are  admitted 
by  the  pleadings.  LueketU  ▼.  TowMenif  49 
D.  723. 

19.  Anignment  of  errors.  —  Plaintiff 
in  error  oannot  assign  errors  against  his  oo- 

Slaintifh,   and  thus  reverse  a  judgment  or 
ecree  rendered  against  the  defendant  in 
error;  conseqnently  a  seire  /ados  to  his  oo- 

Slaintiffs  to  near  errors  oannot  be  granted. 
TnoxT.  Steele,  6^  D.  181. 
A  release  of  errors  in  a  judgment  is  plead- 
able in  bar  of  the  assignment  of  errors  in 
the  appellate  oonrt.    Samtt  ▼.  Moody^  37 
D.  172. 

Forbearance  from  the  enforcement  of  a 
legal  right  is  a  sufficient  consideratioa  to 
support  a  release  of  errors.     Ih, 

20.  Gertiorari  to  completeLfhe  rec- 
ord. —  After  argument  on  errors  assigned,  a 
cerUorori  will  be  awarded  in  order  to  sustain 
the  jud^ent»  where  there  appears  to  be 
diminution.    JwUon  r.  Eslava,  12  D.  32. 

81.  The  hearing,  generally.  ^  The 
facts  of  a  case,  when  properly  presented  to 
a  court  of  error,  will  be  reviewed  in  the 
same  manner  and  to  the  same  extent  as 
when  brought  up  on  an  appeal.  LueieUe  v. 
Twmtend,  49  D.  723. 

A  court  of  error  is  bound  to  take  notioe  of 
a  defect  which  appears  upon  the  face  of  the 
declaration  set  out  in  the  record.  Mahar  v. 
Athmead,  72  D.  708. 

22.  Prestimptiona  in  fkvor  of  regu- 
larity below.  —  The  judsment  has  all  its 
validity  pending  error.  rlaaUen*  Bamk  v. 
CcUmt,  41  D.  616. 

The  appellate  court  cannot  presume  the 
existence  of  facts  in  support  of  a  judgment^ 
oontraiy  to  the  allegations  of  the  party  in 
whose  favor  such  judgment  is  given,  and  the 
admisaions  in  the  record.  JA^keiU  ▼.  Tcwnr 
9end,  49  D.  723. 

The  duty  of  a  court  of  error  is  simply  to 
review  the  ruling  of  the  judge  as  subjected 
to  their  revision  by  the  biUs  of  exception 
taken  in  the  progress  of  the  trial.  It  will 
be  assumed  that  the  facts  stated  are  true,' 
and  no  inquiry  will  be  attempted  as  to  the 
weight  of  tne  evidence  or  as  to  the  propriety 
of  Uie  verdict.     BoUes  v.  Beach,  53  D.  263. 

28.  Amendments  of  judgment  may  be 
made  in  the  lower  court  pending  a  writ  cd 
error.    Speed  v.  Hann,  15  D.  78. 

If,  during  the  pendency  of  a  writ  of  error, 
proof  is  maide  by  the  defendant  in  error,  to 
the  court  below,  of  the  existence  and  loss  of 
the  process  and  sheriff's  return,  the  absence 
€i  which  is  the  only  error  assigned  in  the 
ajroellate  court*  upon  such  proof  being  cer- 
tified to  the  latter  court,  the  judgment  will 
be  affirmed.    OaUr^  v.  Hukhm^  18  D.  172. 


Keporta*  see 

A  Terdict  in  the  anpreme  eoart  majbe 
amended  by  the  judge  s  notea»  after  error 
brought  and  joinder  in  error,  upon  paymeal 
of  costs.    Clark  v.  Lamb,  19  D.  SSSL 

A  writ  of  error  cannot  be  anaaided  by 
striking  out  the  name  of  one  as  plaiwtilf  and 
making  him  a  defendant  in  arroTy  where  the 
record  does  not  show  that  he  aboald  have 
been  made  a  defendant,  and  that  he  was  im- 
properly made  a  plainti£L  Kmtm  ▼•  SfeHe  54 
D.  181. 

Amendment  of  the  assignDieat  ef  enen 
was  permitted  at  the  hearing  where  the  ob- 
jection to  the  assignment  was  pnrely  techni- 
caly  and  it  was  apparent  that  defendant 
in  error  could  not  nave  been  misled  as  to 
the  question  intended  to  be  raised.  TrwU 
V.  Andereon^  81  D.  795. 

24.  Whaterrors  will  be  diare«arded, 
generally. — The  erroneous  admtsaioa  of 
evidence,  which  becomes  irrelevant  and  im- 
material by  the  exclusion  of  evidence  which 
it  waa  intended  to  rebut,  is  no  gnrand  ef  re- 
versal    Seabury  v.  Stewart^  58  D.  854. 

That  the  court  in  charging  the  jury  ex- 
pressed doubts  aa  to  the  legal  effect  which 
certain  evidence  might  have  had  in  a  anp- 
posed  contingency,  and  which  was  not  in  the 
case  as  presented  to  the  jury,  is  no  esnae  for 
reversal  on  writ  of  error.  Oirard  /fire  de. 
/lis.  Ckk  V.  Stephenecm,  78  D.  423. 

25. because  not  objected  to  be- 
low. ^~  An  objection  not  made  on  the  hair- 
ing in  the  lower  court  cannot  be  made  in 
the  court  of  errors;  nor  can  a  point  which, 
had  it  been  raiaed,  might  have  bean  dis- 
posed of  below,  be  raised  for  the  first  time 
m  the  court  of  last  resort.  Beekmem  v. 
Frosty  9  D.  246. 

An  illegal  judgment  actually  rendered  ia 
a  oonrt  of  law  on  a  question  directly  before 
it  wUl  not  be  sustained  in  the  oonrt  of  errofs 
merely  because  the  party  ftuled  to  nrge 
every  valid  objection  against  it  on  his  argu* 
ment  in  the  court  below,  but 
gent  rule  prevails  on  appeals  from 
Ottmpbeil  V.  Stakes,  19  D.  561. 

A  verdict  in  the  supreme  court  which 
defective  in  not  findine  on  one  of  the 
presented  by  the  pleadings  cannot  be  taken 
advantage  of  in  the  court  of  errors  if  not 
first  brought  directly  to  the  notioe  of  the 
supreme  court,  by  motion  in  arrest  of  jndg* 
ment  or  otherwise.    lb. 

A  variance  not  objected  to  at  the  trial  ii 
not  available  on  error.  Drigga  v.  Jheigki,  31 
D.  283. 

26.  Errors  waived  or  eared  below 
—  Where,  after  a  judgment  in  a  party's  fa- 
vor has  been  reversed,  he  elects  to  amend 
his  plea,  he  waives  his  right  to  bring  error 
on  the  judgment  of  reversal  founded  on  the 
original  pleadings.  Cfontpbell  v.  Staket,  II 
D.  561. 

27.  Von-prejadidal  or  harmless  er- 
rors. —  A  party  oannot  wimplain  el  as 
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OTTor  oommitted  <m  his  motioB.    StuAmrf  t. 
SUwari^  68  O.  S54. 

The  high  oonrt  of  MiBSisrippi  will  not 
distarb  judgments  of  inferior  ooarts  when 
substantially  eorreot,  although  obnoxious  to 
tochnioal  objections,  which  oo  not  prejudios 
the  interest  of  the  plaintiff  in  eiror*  Bridget 
▼.  WnUert,  97  D.  443. 

The  rule  that  a  party  shall  not  take  ad- 
Tantage  of  an  error  for  his  benefit  does  not 
apply  to  errors  of  the  court,  as  where  it  pro- 
nounces a  wrong  judgment.  l£<Ue  ▼•  OroW" 
ell,  50  D.  301. 

28.  Effect  of  the  decision  on  far- 
ther proceeding  below.  —  A  defendant 
appearing  to  prosecute  a  writ  of  error  must^ 
on  reverwl  of  the  judgment,  be  regarded  as 
though  he  had  been  served  with  the  original 
writ,  and  must  therefore  appear  and  answer. 
Wool  ford  T.  Dugan,'  35  D.  52. 

The  subsequent  reversal  of  a  decree  of 
ehancery  does  not  affect  the  title  of  a  bona 
fidt  purchaser  who  acquired  under  such  de- 
eree  before  suit  in  error  to  reverse  it  was 
commenced.  JHeCcrmick  v.  MeClure^  39  D. 
441. 

Appeal  by  writ  of  error  does  not  vacate 
or  suspend  the  judgment  appealed  from 
either  in  New  York  or  Connecticut.  There- 
fore a  judgment  obtained  in  either  state  is, 
pending  appeal,  a  bar  to  the  prosecution  of 
the  same  cause  of  action,  between  the  same 
parties,  in  the  other  state.  Bank  qf  North 
Amenta  v.  Whuler,  73  D.  683. 

Action  upon  a  judgment  is  not  barred  by 
the  fact  that  the  judgment  has  been  removed 
by  a  writ  of  error  to  a  superior  court.  NiU 
▼.  Conmret,  79  D.  411. 

39.  jEtoatitution  on  roversaL  —  Upon 
reversal  of  a  judgment  on  writ  of  error  or  of 
review,  the  party  against  whom  it  was  ren- 
dered is  to  be  restored  to  all  that  he  lost 
by  the  first  judgment.  LiUle  v.  Bunce,  28 
D.  .363;  BUtck  v.  Kinjan,  28  D.  394;  Carton 
V.  SuggeU,  86  D.  112. 

The  restitution  can  be  had  in  general  only 
against  parties  to  the  record;  therefore  where 
A,  holding  a  non- negotiable  note  of  B  as  col- 
lateral security,  saed  upon  the  same  in  the 
name  of  B,  and,  recovering  judgment,  col- 
lected the  amount  of  the  debt  and  costs,  upon 
reversal  of  the  judgment,  money  had  and 
received  against  A  for  the  recovery  of  the 
costs  was  held  not  to  lie  for  the  defend- 
ant in  the  original  action,  his  remedy  being 
held  confined  to  his  jndgment  of  restitution 
against  B.     LiUle  v.  Bunce,  28  D.  363. 

A  plaintiff  who,  after  reversal  of  a  judg- 
ment in  his  favor,  voluntarily  dismisses 
his  suit,  cannot  set  up  his  original  claim  to 
the  property  in  defence  of  an  action  by  the 
defendant  to  be  restored  to  wliat  he  has  lost 
by  the  judgment.  Carton  v.  SugyeU,  86  D. 
112. 

A  compromise  by  defendant  of  a  judgment 
•gainst  him  must  be  pleaded  by  plaintiff 


in  bar  of  the  prosecution  of  a  writ  of  error 
by  the  defendant^  and  cannot  be  set  up  in 
defense  of  an  action  by  the  defendant,  after 
reverssl  of  the  judgment,'  to  be  restored  to 
what  he  haa  lost  thereunder.     lb. 

Judgment  restoring  defendant  to  what  he 
has  lost  under  a  reversed  judgment  does  not 
affect  plaintiff's  right  to  the  property,  or 
bar  him  from  prosecuting  his  origpnal  claim, 
the  effect  of  snoh  judgment  bewg  merely 
to  restore  the  parties  to  their  ttalut  before 
the  rendition  of  the  oricinal  judgment.    lb. 

80.  Dismiwal  of  the  writ.  —  The  writ 
will  be  dismissed  on  motion  where  the  plain- 
tiff in  error,  upon  the  opening  of  the  record, 
does  not  appear  to  be  a  party  or  privy,  or  in 
any  way  aggrieved  by  the  jadgment»  ^Toiens- 
end  V.  bavit,  44  D.  675. 

Where  the  writ  of  error  and  bond  comply 
with  the  statute,  a  motion  to  dismiss  will  lit 
refused.     ToUe  v.  Correih,  98  D.  540. 

81.  Hehaaring.  —  The  court  of  errors 
has  no  legal  right  to  grant  a  rehearing  upon 
error  after  a  final  judgment  pronounced  in 
that  court,  upon  the  merits,  and  regularly 
settled  and  entered  of  record  as  required  by 
law.  People  v.  Mayor  Of  New  Tork,  86  D. 
669. 

82.  Error  corfim  nobis.*  —  The  writ 
of  error  coram  nobit  lies  to  correct  an  error 
in  fact  in  the  same  court  :vhere  the  record 
is.  Kemp  v.  Cook  79  D.  681;  Dcwt  r.  Har 
per^  27  D.  270. 

It  is  the  proper  remedy  to  enable  a  party 
against  whom  a  judgment  haa  been  taken  ov 
motion  and  without  notice  to  be  relieved  in 
the  same  court  by  showing  error  of  fact. 
Wynne  v.  Oovemor,  24  D.  4&. 

The  writ  of  error  coram  nobit  is  not  per  tt 
a  tupertedeat.     Tyler  v.  Morrit,  34  D.  395. 

It  is  not  a  writ  of  right,  and  can  be 
granted  only  upon  an  affidavit  showing  some 
error  of  fact.     lb. 

The  fact  assigned  as  error  in  the  applica* 
tion  is  not  to  be  definitively  decided  by  the 
court  in  granting  the  writ;  but  if  the  writ 
be  granted,  the  other  partv,  being  properly 
brought  in,  may  plead,  and  the  issue  taken 
upon  the  fact  assigned  is  to  be  tried  by  a 
jury,  and  not  by  the  court.    lb. 

Judgment  upon  writ  of  error  coram  nobit 
i%  that  the  judgment  complained  of  be  af- 
firmed or  recalled;  and  where  it  is  for  the 
plaintiff,  the  suit  is  placed  in  the  same  posi- 
tion that  it  was  in  before  the  judgment  was 
entered.     Holford  v.  A  lexander,  46  D.  253. 

Elrror  which  contradicts  the  record  cannot 
be  assigned  upon  this  writ  And  therefere 
it  cannot  be  assigned  that  a  corporation, 
against  which  a  judgment  has  been  ren- 
dered, was  dissolved  before  the  rendition  of 
the  judgment  sought  to  be  vacated,  when  it 
appears  from  the  record  that  that  fact  was 
put  in  issue  and  determined  by  such  jtidg- 

*  See  note  on  writs  ol  error  eortm  nobit,  46  D. 
28t-»L 
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ment;  nor  can  the  authority  of  the  attorney 
who  represented  the  supposed  oorpoiration 
be  called  in  question,     lb. 

The  writ  oan  be  prosecuted  by  him  only 
who  is  a  party  or  a  privy  to  the  record,  or 
who  is  injured  bv  the  jndgment.  11k 
'  The  writ  is  addressed  to  the  same  oonrt 
where  the  judgment  wu  rendered,  and  the 
jurisdiction  is  in  that  court;  consequently, 
the  circuit  court  cannot  issue  the  writ  to 
correct  an  erroneous  entry  of  judgment  in 
this  court  in  a  oertain  cause  affirming  a 
judgment  of  the  circnit  coort.  LomI  ▼• 
WiUiams,  51  D.  117. 

The  writ  of  error  coram  nM§  may  be 
brought  at  any  time.  The  statutory  limita- 
tion relates  solely  to  errors  of  law.  Powell 
V.  OoU,  63  D.  153. 

The  supreme  court  will  not  review  its  own 
judgment  rendered  several  terms  before, 
upon  a  writ  of  error  eoram  tiodw,  this  writ 
not  lying  in  a  supreme  court.  Rdd  ▼• 
Strider,  54  D.  12a 

IL  Ik  Criviital  Oasis. 

83.  When  the  writ  will  lie.  —  Where 
the  legislature  has  omitted  to  prescribe  the 
manner  in  which  the  constitutional  power 
of  the  supreme  court  is  to  be  exercised  over 
subordinate  jurisdictions  in  criminal  cases, 
resort  to  such  writs  as  are  known  to  the 
law  will  be  had  in  bringing  such  cases  be- 
fore it  for  rcTision.  Lynet  ▼•  Siatet  30  D. 
557. 

Error  does  not  lie  in  criminal  eases  where 
the  supreme  court  has  no  power  to  correct 
the  errors  appearing  in  the  record.  State  ▼. 
Hand,  42  D.  689. 

Errors  in  criminal  trials  could,  at  common 
law,  be  redressed  only  by  motion  for  a  new 
trial,  'except  when  the  error  was  in  some 
matter  constituting  a  part  of  the  record,  in 
which  case  it  could  be  reviewed  by  writ  of 
error.     Freeman  ▼.  People,  47  D.  216. 

84.  Jurisdiction  on  error. —The  sn- 
preme  court  has  the  power,  in  the  exercise 
of  its  criminal  jurisdiction,  to  brins  before 
it  criminal  cases  by  writ  of  error.  Zynef  ▼• 
Stale,  30  D.  557. 

The  circuit  court  of  Baltimore  has  juris- 
diction to  gnut  writs  of  error.  Daiie  ▼• 
State,  61  D.  331. 

Two  prisoners,  jointly  indicted,  tried,  and 
convicted,  brought  several  writs  of  error. 
Held,  that  the  appellate  court  could  reverse 
the  judgment  as  to  one,  and  affirm  it  as  to 
the  other.     WaU  V.  State,  24  K  640. 

85.  Right  of  the  state  to  the  writ 
—  A  writ  of  error  lies  at  the  instance  of  the 
state  in  a  criminal  prosecution.  State  ▼. 
Buchanan,  9  D.  534. 

A  verdict  having  been  found  against  the 
defendant  in  a  criminal  case,  and  the  judg- 
ment thereon  having  been  erroneously  ar- 
rested on  the  defendant's  motion,  the 
judgment   of   arrest   may  be  reversed  on 


error,  and  a  judgment  of  conviction 
dered.  State  v.  JVorveU,  24  D.  458. 
Error  does  not  lie  in  a  criminal 
behalf  of  the  commonwealth,  to 
judgment  by  which  the  defendsmt  haa  been 
acquitted.  Com,  v.  Cumminffe,  60  D.  722; 
StaU  V.  Hand,  42  D.  689;  Peofie  r.  Comma. 
48  D.  364. 

86.  Bill  of  exceptions.  —  Error  fias  in 
a  capital  case  in  Missouri,  but  a  bill  of  ex- 
ceptions will  not  be  allowed  or  eonsidored  in 
snch  a  case.    JllUcheU  v.  State,  85  D.  442. 

The  commonwealth  cannot  file  a  bill  of 
exceptions  in  a  criminal  ease;  tho  rigbt  is 
confined  to  the  defendant.  Com,  ▼■  Cmmmmuge. 
50  D.  732. 

The  law  of  bills  of  exceptimi  in  criminal 
cases  is  the  same  as  in  civiL  Shorter  ▼.  /W* 
pie,  51  D.  286. 

87.  What  errors  will  be  disregmrdad. 
—  That  the  record  does  not  show  that  the 
prisoner  was  furnished  with  a  oodj  of  the 
mdictment  and  a  list  of  the  jury  betore  trial, 
as  re<^uired,  is  not  available  on  error,  if  no 
objection  appears  to  have  been  made  at  the 
trial    ^ai  V.  State,  58  D.  234. 

An  objection  for  variance  must  bo  taken 
at  the  triaL  It  is  too  late  to  make  it  oa 
error.     Ooss  v.  People,  95  D.  474. 

Judgment  will  not  be  reversed,  on  error, 
for  incorrect  instructions,  even  in  a  capital 
case,  if  they  cannot  have  prejudiced  the 
prisoner;  as  where,  on  a  trial  for  mmrder,  the 
explanations  given  to  the  jury  as  to  the  right 
of  self-defense  were  narrower  than  the  true 
rule,  but  the  facts  proved  were  such  that  no 
question  of  justifiable  homicide  ooold  pro^ 
erly  arise.    Shorter  v.  People.  51  D.  286. 


At  the  trial,  new  trial  for,  see  N 

5-15. 
Effect  of  pleading  to  cure  prior, 

INO,  187. 

In  pleading's,  remedies  for,  see  Puu-DIKO,  X. 
In  pleadings,  when  cured  by  verdict^  see 

Plbadino,  191. 
In  statutes,  correcting  by  oonstmetioii,  see 

STATUTBa,  63. 

On  criminal  trial,  when  gronnd  of  reversal, 

see  Appkal,  152. 
What  are  cured  by  verdict;  see  TuaL,  112. 
What  disregarded  in  indictment,  see  luDicr- 

U£NT,  16. 
What  disregarded  on  appeal  from  jostiee, 

see  Justice  of  thb  Pbacs,  37. 
What  ground  for  reversal,  see  Appbal,  28-^36. 
What  disregarded,  see  Appsal,  37>64^ 
What  disregarded  in  criminal 

FBAL,  162-165. 


Effect  of,  on  right  to  appeal  from  eoavictioo, 

see  Appsal,  139. 
ftom  imprisonment  on  col  ea,, 

noHf  170L 
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UabOity  of  sheriflf  for,  see  also  Shbrirb,  26. 
Of  person  arrested  in  civil  action,  aee  Ab- 
BBfT,  4. 

Probability  ol^  aa  affecting  right  to  bail,  eee 
Bail,  11. 

1.  Liability  of  Jailer  f6r.  —The  Jailer 
li  liable  to  the  sheriff  for  permitting  an 
•ecape  without  the  sheriff's  Knowledge  or 
authority,  lor  any  damage  occasioned  to  the 
aheriff  thereby,  even  though  the  juler  acts 
in  good  faith,  and  upon  the  advice  of  coun* 
■eL    Dmuxm  ▼.  KUnefdter,  ZO  D.  29fi. 

The  amount  paid  by  a  idieriff  to  compro- 
miae  an  action  Drought  against  him  for  the 
escape  of  an  execution  debtor  is  not  the 
measure  of  his  damages  aaainst  the  jailer, 
who  permitted  the  escape,  out  the  damages 
must  be  left  to  a  jury.    Jh, 

Where  a  jailer  allowed  a  prisoner  to  go 
outside  of  the  rooms  used  as  the  jail,  and  to 
take  his  meals  in  another  part  of  tiie  same 
building  with  the  jailor's  family,  and  also  to 
fo  outside  of  the  building,  this  was  held  a 
voluntary  escape,  and  sufficient  to  preclude 
the  jailer  from  recovering  on  a  bond  given 
to  him  by  the  town  to  pay  the  prison  diarges 
of  the  prisoner.  BiUu  v.  Whittiher,  6  E. 
474 

8.  of  sheriff  for.  — The  damages  in 

case  of  an  escape  will  depend  on  the  extent  of 
the  injury  or  loss  sustained  by  the  plaintiff 
in  consequence  of  the  sheriff's  misconduct. 
Blandmg  t.  Bogen,  4  D.  595. 

In  debt  for  an  escape  of  an  execution 
debtor,  the  sheriff  is  Gable  for  the  whole 
debt  and  costs,  but  in  case,  the  damages  are 
in  the  discretion  of  the  jury.  Duncan  ▼. 
Kiin^eUer,  30  D.  295. 

8.  Jail  limits,  and  bonds  therefbr.  — 
Where  the  statute  provides  that  the  sheriff 
may  take  a  bond  that  a  prisoner  "  shall  keep 
within  the  bounds  of  the  prison,"  the  addi- 
tion to  the  condition  of  such  a  bond  of  the 
farther  clause,  "  until  he  be  discharged  by 
due  course  of  law,"  will  not  vitiate  it,  be- 
cause it  imposes  no  additional  or  different 
obligation,  the  condition  beins  subetantislly 
the  same  as  that  prescribed  by  statute. 
Smiih  V.  AUen,  21  D.  33. 

Actual  damnification  need  not  be  shown  to 
enable  the  sheriff  to  sue  on  such  a  bond,  on 
breach  of  the  condition,  for  it  is  not,  strictly 
speaking,  a  bond  of  indemnity.     lb. 

Prisoner's  departure  from  the  limits  for- 
feits the  bond,  and  enables  the  sheriff  to  sue, 
without  waiting  until  he  is  proceeded  against 
for  the  escape,  for  his  absolute  liability  is 
then  fixed.    lb, 

4.  The  offense  of  escaping  from 
prison.  —  A  prisoner  confined  in  jail  under 
a  void  warrant  may  liberate  himself  by 
breaking  the  prison,  provided  he  use  no 
more  force  than  is  necessary  to  enable  him 
to  effect  his  liberation.  SiaU  v.  Leach,  18  D. 
118. 

The  escape  of  other  prisonen^  lawfully 
IAD.  &.~80 


confined  for  atrocious  crimes,  in  the  same 
room  with  him,  in  consequence  of  his  escape^ 
does  not  render  him  guilty  of  any  criina 
IK 

It  is  no  defense  to  an  indictment  for  escape 
that  the  jail  was  unhealthful  and  filthy. 
Suae  ▼.  Jktme,  33  R.  563. 

X80HSAT. 

rincludes  the  reversion  to  the  state,  of  lauda 
upon  failure  of  taelra  competent  to  take.  Dia 
abilities  to  inherit  are  also  treated  under  Da 

80BST.1 

See  Aliinb,  8, 13. 

1.  Lands  purchased  by  alien. » 
Where  the  title  of  A,  an  alien,  to  lands  in 
Michigan  Territory  was  confirmed  by  act  of 
Congress  of  1807,  and  he  died,  leaving  a  child, 
bom  in  England  but  not  naturaliaed,  the 
lands  escheated  to  the  territory,  and  finally 
to  the  state  of  Michigan,  and  the  state  had 
the  power  to  reconvey  them  without  inquest 
of  office  found.     Crane  v.  Reeder,  4  R.  430. 

8.  Flroceedings  to  enforce  escheat.* 
—  The  state  can  acquire  possession  of  es- 
cheated lands  only  by  some  matter  of  record. 
Com.  V.  HUe,  29  D.  226. 

Inquests  of  office  were  devised  to  afford  au- 
thentio  evidence  of  the  rights  of  the  king 
where  they  are  based  upon  matters  in  pact, 
but  if  there  be  any  one  in  possession  ol  es- 
cheated lands,  the  king,  even  after  office 
found,  is  not  in  possession  till  seixure  by  hit 
officer.    lb. 

Inquisitions  became  records  only  when 
dulv  returned.  Before  such  return  the  titU 
of  the  crown  waa  incomplete,     lb. 

Inquisitions  must  be  returned  to  a  court 
of  record,  where  they  can  be  contested  by 
traverse,  or  monHrana  de  droU,  or  petition  of 
right,  and  if  such  return  is  not  shown,  the 
inquisition  cannot  be  given  effect.    lb. 

Possession,  without  pretense  of  title,  is  not 
sufficient  to  avoid  an  inquisition,     fb. 

An  inquisition  which  fails  to  find  that  the 
decedent  died  intestate,  and  without  heirs 
or  any  known  kindred,  is  a  nullity,  and  a 
transcript  of  such  findins  is  not  a  lien  on  the 
lands  ox  him  in  whose  nands  the  estate  is 
found  to  be.     Ramaey't  Ampeal,  27  D.  301. 

The  inquisition  should  nnd  that  the  person 
died  seised,  as  well  as  that  he  died  without 
heirs,  devisees,  or  known  kindred.  MaiUr 
qfDefUoer,  28  D.  645. 

Evidence  on  the  part  of  the  commonwealth 
on  the  trial  of  an  inquisition  of  escheat  is  ad- 
missible to  show  that  the  decedent  was  in- 
sane at  the  time  he  executed  a  deed  of  bar- 
gain and  sale  of  his  land.    lb. 

Under  1  Va.  Rev.  Code,  c.  82,  sec.  7,  in  a 
monstrane  de  droU,  or  petition  of  right  to  an 
inquUition  of  escheat,  the  monstraut  is  plain- 
tiff.    French  v.  Com,.  27  D.  613. 

Judgment  of  amoveas  manuM  cannot  be  rea- 

*Wbat  Is  eflcTieat,  and  proceedings  therefoa 
note»  29  O.  'Zjar-'jzi, 
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Of   highway!,  by  praseriptioii,  mm 

WATB,  4.  

Of  wilU,  aotioni  for,  see  Willh^  VII. 

Of  lost  and  destroyed  wills,  see  Wiu^  ML 

ESTATSS. 

rrnclBdes  some  of  the  decMoos  vplatf  re  to  Ibt 
creation,  damtlon,  and  Incidents  of  the  rarlcMu 
estates  In  realty  and  penonalty,  and  the  doctrine 
of  merger  of  estates.  For  a  full  view  of  the  sab- 
Ject,  such  titles  as  Coy  en  ants,  Dkeds,  Dxti^s, 

LlOACIKS,  MOBTOAORS,  VSNDOB  AHD  PaKCHajKB, 

Rkal  Pbopkrty,  WiLLB,  BTC.,  shosld  be  CXltt- 
snlted.  in  addition  to  the  topios  icfomd  to 
below.] 


For  Index  to  Notes  In  American  Decisions  end  American  Reports,  see  pp.  B^tBM^ 

dered  against  the  commonwealth  in  snoh 
proceeding,  nnless  the  monstraut  show  title 
in  himself,    lb, 

8.  EfTect  of  escheat.— The  atateaconir- 
ing  land  by  escheat  takes  it  invested  with  all 
the  Drivileges,  priorities,  and  appnrtenances 
incident  to  it  in  the  hands  of  the  last  owner, 
and  subject  to  all  liens  and  encumbrances 
imposed  upon  it  by  him  or  his  grantors. 
Caaeff  y.  Inloea,  39  D.  658. 

An  alien,  possessed  of  real  estate,  died  in- 
testate without  any  known  heirs.  Bdd^ 
I.  That  the  real  estate  vested  in  tiie  state, 
without  office  found;  2.  That  a  sale  of  such 
real  estate  to  satisfy  a  debt  against  the  alien, 
in  a  proceeding  to  which  the  state  was  not 
made  a  party,  was  void  as  to  the  state;  but 
8.  That  the  purchaser  at  such  sale  was  en- 
titled to  be  substituted  to  the  rights  of  the 
creditor,  and  if  the  claim  waa  just,  to  have 
the  real  estate  subjected  to  its  payment. 
Sands  v.  Lynham,  21  R.  348. 

4.  Belease  of  xight  of  BOvereign.  — 
The  statute  of  Virginia  (1  Rev.  Code,  o.  86, 
sec  40),  declaring  entries  on  lands  that  have 
been  settled  for  thirty  years  prior  to  the 
entry  or  location,  etc.,  mvalid,  and  releasing 
the  commonwealth's  title  thereto,  has  no  ap- 
plication to  escheated  land.  French  v.  Com.. 
27  D.  613. 

6.  Grants  of  escheated  lands.  —  An 
escheat  grant  relates  to  the  original  ffrant, 
and  passes  all  that  passed  to  the  original 
grantee  and  was  held  by  the  party  whose 
oeath  without  heirs  occasioned  the  escheat. 
Ocuey  V.  Inloea,  39  D.  658. 

A  grant  of  land  by  the  state  before  it 
escheats  pssses  nothing,  as  the  state  has  then 
only  a  possibility  of  interest,  and  such  grant 
does  not  affect  a  grant  made  after  the  land 
has  escheated.    I  Si 

An  escheat  ^ant  is  prima  /ack  evidenoe 
that  the  land  is  then  liable  to  escheat^  but 
not  that  it  was  liable  to  escheat  at  any 
former  period,     lb. 

6.  Intrusion  on  escheated  lands. — 
An  information  for  an  intrusion  is  a  remedy 
for  trespass  on  the  lands  of  the  common- 
wealth, and  can  never  be  maintained  unless 
the  state  or  the  king  haa  once  had  the  pos- 
session.   Com,  V.  HUe^29  D.  226. 

It  is  a  good  defense  to  such  an  information 
that  the  possession  was  not  in  the  king  by 
inquest  of  office,  because  there  was  an  ad- 
verse possession  held  by  another.    Ibk 

ESOBOW. 

Delivery  of  bill  or  note  in,  see  Bills  ahd 

Notes,  23. 
Delivery  of  bond  in,  see  Bonds,  9. 
Delivery  of  deed  in,  see  Debds,  40L 

ESTABLISHMENT. 

Of  highways  by  dedication,  see  UrauwATS, 


In  land,  when  subject  of  trespass^  see 

TASS,  6. 
Of  eeteui  que  tnui^  see  Tkdsts,  55. 
Of  deceased  partner,  rights  of  creditsss  m 

to,  see  Pa&tnkbship,  102-104^ 
Of  deceased  stockholder,  liabUity  o^  te  cnd- 

itors,  see  CoitPOBATiON8»  8& 
Of  deceased  surety,  liability  o^  aseSuKBrr- 

SHIP,  38. 
Of  homestead,  nature  of,  see  HoMSsisaB^  A. 
Of  lessees,  see  Lsasks,  S, 
Of  mortgagee,  see  Mobtoaois,  27. 
Of  trustees,  see  Trusts,  25. 
Of  ward,  care  of,  by  guardiaot   sse  Gvab- 

DiAM  AND  Ward,  12. 
Of  wife,  right  of  husband  to  admiaistar,  aes 

Husband  and  VYifb,  II. 
On  oondition,  efifoot  of  attainder  ea, 

^  TAINDKR. 

Union  of  servient  and  dominant^  • 

MXNTB,  10. 

Waate  by  life  tenant,  see  also  Wastb,  4^ 
What  granted  bv  deed,  see  Dbsds,  77-84. 
What  will  pass  ij  grant,  see  Grants,  6. 
What  will  pass  by  will,  see  Wills,  7& 

1.  Estates  for  life.*— I.  ffow  ertaUtL 
—  A  conveyance  to  a  married  woman  '*  aod 
her  children  exclusively,  and  their  heirs  and 
assigns,  to  have  and  to  hdd  "  to  her  **  and  t« 
her  children  exclusively,  and  their  heira  and 
assigns,"  vests  in  her  a  life  estate,  with  re- 
mainder in  fee  to  her  children  as  a  clasa»  so 
that  those  in  being  at  the  date  of  the  deed, 
aa  well  as  those  subsequently  bom,  *wiU  he 
entitled  to  take,  in  the  distribution  on  the 
termination  of  liie  life  estate  at  her  death. 
Couri^  V.  Davie,  84  D.  519. 

2.  gighta  of  ^fe  tawnt,  ffeneraO^.  _  The 
tenant  for  life  is  a  trustee  for  those  in  re- 
mainder.   Smith  ▼.  Daniel,  16  D.  641. 

A  tenant  for  life  has  the  power  of  making 
under-leases  for  a  lesser  term,  and  the  nnderw 
tenant  has  the  same  rights  and  privilegt^ 
during  his  tenancy  as  are  incident  to  teoancv 
for  life,    if ifcs  V.  if j/cs,  64  D.  36Z 

Life  estate  in  personal  property  gives  the 
donee  a  right  to  consume  the  starne  where  it 


*  Life  estate  in  personal  property,  genetmllj. 
note,  67  D.  458, 454.    See  also  Dbvi8r,  2:1 

Rights  of  tenant  for  life  in  ninDey&  and  peranoal 
property,  see  note,  57  D.  6K7-fi0O. 

Security  for  life  estate,  when  exacted,  see  solsb 
84  D.  17a.  ^^ 
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knot  be  used  without  oonsmninff  it^  or  to 
wear  it  oat  where  it  cannot  be  used  without 
■o  doing.     C^erman  r.  Qtrmant  67  D.  451. 

Tenant  for  life  does  not  exceed  his  righti 
by  catting  and  naing  timber  to  repair  build* 
ings  on  the  land,  and  by  selling  a  very  mod- 
erate amount  thereof,  all  the  timber  taken 
being  of  the  yalne  of  bat  a  few  hundred  dol- 
lars, and  an  abundance  being  left  for  the  full 
enjoyment  of  a  priyilege  to  take  the  timber 
for  tiie  nse  of  a  saw-mul  owned  by  the  ten- 
ant for  life,  and  another.  Dodd  ▼•  Waltom^ 
72  D.  677. 

Tenant  for  life  is  entitled  to  work  aaar- 
lies  or  mines  already  opened  on  the  Una  be- 
fore the  commencement  of  his  life  estate. 
LymC*  Appeal,  72  D.  721. 

He  may  ent  timber  in  process  of  clearing 
bind,  or  for  other  purposes  required  in  the 
reasonable  cultivation  or  repair  of  the  prem- 
iMs.    Ih. 

Whether  tenant  for  life  has  right  to  open 
mines,  ^Mcere.    JIk 

He  cannot  destroy  partial  interests  carred 
ovt  of  his  estate  by  surrender,  release,  or 
other  Toluntary  act  for  the  puri>ose  of  merger. 
Therefore,  he  caunot  destroy  the  title  of  one 
who  acquired  his  whole  estate.  Moort  ▼• 
Luce,  72  D.  629. 

Tenant  for  life  of  certain  rooms  of  a  house 
may  let  such  rooms,  and  retain  the  money 
received  as  rent.  Wiggin  v.  Wiggin,  60  D. 
192. 

Remaindermen  under  a  will  do  not  con- 
fer upon  tenants  for  life  any  other  or  greater 
estate  than  they  took  by  the  will,  by  agree- 
ment in  writing  that  the  latter  might  receive 
the  property  without  any  restriction  by  the 
ezccntor,  and  without  giving  any  bond  for 
its  forthcominff  and  delivery  upon  the  ter- 
mination of  we  life  estate.  MclrUoah  v. 
Hambleton,  89  D.  276. 

A  quantity  of  timber  growiuff  on  a  farm 
was  blown  down  by  winc^  and  uy  the  trus- 
tee under  the  will  of  the  former  owner  was 
converted  into  cooper  stuff  and  firewood, 
and  sold.  Held,  that  the  tenant  for  life  of 
the  farm  was  entitled  to  the  proceeds  of  the 
firewood,  and  to  the  interest  for  life  of  the 
amount  realized  for  the  timber.  Stondnraier 
V.  Zollid^er,  36  R.  364. 

Under  a  bequest  of  stock  in  trust,  the  in- 
come going  to  a  life  tenant,  with  remainder 
over,  diviaends,  whether  in  cash  or  certifi- 
cates of  indebtedness,  and  although  infre- 
quently and  unusually  large,  go  to  the  life 
tenant.     MUlen  v.  Ouerrard,  44  R.  720.* 

New  shares  of  corporate  capital  stock, 
constructed  out  of  surplus  earnings  and  dis- 
tributed te  stockholders,  are  not  income, 
and  do  not  go  to  a  life  tenant.  PetUhn  of 
Brown,  61  R.  397;  OUfbaiu  t.  Malum,  64  R. 
262. 

8.    Hie  ttdUUty,  generally.  --  Tenant   for 

*  Right  of  life  tenant  to  dlTidendi  on  stocks, 
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life  may  be  required  to  keep  down  the  inter- 
est out  of  the  profite  where  there  is  a  devise 
of  lands,  or  a  specific  bequest  of  a  chattel 
for  life,  with  remainder  over,  and  the  sub- 
ject is  charged  with  debto  not  equal  to  the 
whole  value;  but  the  remainderman  can  in 
no  case  require  the  whole  profite  to  be  ap- 
plied in  extinguishing  the  charge  for  the 
sake  of  saving  the  subject  8mSh  v.  Bar* 
ham,  26  D.  721. 

A  residuary  bequest  for  life,  with  remain- 
der over,  of  articles  that  are  consumed  in 
the  using,  where  such  bequest  includes  other 
articles  of  a  different  nature,  gives  to  the 
tenant  for  life  the  interest  omv,  and  the 
exeoutor  must  sell  the  whole  of  the  prop- 
erty, and  reserve  the  principal  for  the  re- 
mainderman,   lb. 

Slaves  are  an  exception  to  this  rule,  be- 
cause they  are  not  wasted  by  use,  or  if  they 
are^  the  waste  is  supplied  by  their  increase, 
which  goes  to  the  remainderman,    /ft. 

The  liability  of  a  life  tenant  of  personalty 
over  to  the  remainderman  is  governed  by 
the  intention  of  the  donor,  as  manifested  by 
the  instrument  which  evidences  the  gifk 
^ernum  v.  Oerman,  67  D.  461. 

Where  a  life  estete  only  in  personalty  is 
given,  and  remainder  is  given  over  to  others, 
the  representotives  of  the  donee  for  life 
should  account  for  the  value  of  the  property 
according  to  the  principles  of  the  civil  law, 
as  adopted  bv  the  courts.    /6. 

A  tenant  for  life  of  the  lower  rooms  of  a 
house  and  chambers  above  is  not  obliged  to 
share  in  the  expenses  of  repairing  the  roof 
of  the  building,  unless  incurred  at  his 
request.     Wigf^n  v.  Wiggin,  80  D.  192. 

4.  Right  to  improvemenU,  increase  qf  oni- 
maU,  etiovere,  etc  —  The  increase  of  live- 
stock belongs  to  the  owner  of  tlie  particular 
estete,  and  not  to  the  remainderman.  Lewie 
V.  Dana,  28  D.  698;  Saundere  v.  HawjhUm, 
67  D.  681. 

A  tenant  for  life  cannot  charge  either  the 
remainderman  or  the  estete  for  iinprove- 
mente  on  land  in  which  he  holds  the  life 
estete.     Thurtttm  v.  Dicktmnm,  46  D.  66. 

A  tenant  for  life  is  entitled  to  teke  reason- 
able estovers  from  his  estete;  but  under 
pretense  of  estovers,  he  must  not  work  any 
permanent  injury  to  the  inheritence.  Miles 
V.  Miles,  64  D.  362.* 

He  is  not  bound  to  resort  for  fuel  or  tim- 
ber, necessarily  and  properly  used  on  the 
farm,  to  outlying  lands  owned  by  him,  un- 
connected with  and  not  belonging  to  the 
farm.      Webster  v.  Webster,  66  i).  705. 

6.  How  the  estate  may  be  losL  —  Where  a 
tenant  for  life  executed  a  deed  of  bargain 
and  sale,  and  received  a  deed  back  from  the 
grantee,  with  a  special  warranty  against 
those  daimmg  under  him,  and  the  tenant 
for  life,  continuing  in  possession,  then  made 


*  Right  of  tenant  for  Ufs  to  estovers,  see  notOi 
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a  mortffage  of  the  premifles,  it  was  held  not 
to  worE  a  discontmuance.  Stevens  r,  Witt' 
•fttp,  11  D.  178. 

A  tenant  for  life  inonning  forfeiture^  th« 
remainderman  is  not  bound  to  treat  the  e«> 
tate  as  merged,  and  enter  immediately.  He 
has  his  action  after  the  death  of  the  tenant 
for  life,  and  is  not  affected  by  tiie  proTions 
possession.    Moore  r.  Luce,  72  D.  6^. 

A  tenant  for  life,  having  lost  his  right  by 
an  adverse  possession  of  twenty-one  years, 
can  neither  recover  the  land  himself,  nor  by 
transfer  of  his  claim  enable  any  one  else  to 
do  so^  before  the  termination  of  the  life 
estate.  The  statute  of  limitations  gives  a 
perfect  title,    /ft. 

A  bargain  and  sale  of  land  to  A,  *'to  hold 
the  same  for  A  in  trust  for  B  and  C,  their 
respective  heirs  and  assigns  forever,  in  fee- 
simple,"  creates  only  a  life  estate  in  A,  and 
at  hia  death  the  legal  estate  reverts  to  the 
heirs  of  the  grantor,  and  B  and  C  can  resort 
<m]y  to  a  court  of  equity  to  have  the  trust 
enforced.    Jaekeon  v.  Myere,  8  D.  604. 

8.  Xstates-taiL*  — 1.  ffow  created,  and 
maimre,  generaXty, — A  quitclaim  deed  from 
a  contii^ent  remainderman  to  tenant  in  taul 
in  possession  enlarges  the  latter's  estate  to  a 
fse-simple.    8mUh  v.  Pendell,  48  D.  14d. 

Estates-tail  are  included  in  Pennsylvania 
intestate  act  of  AprU  8»  1833,  regnlatmg  the 
descent  of  real  estate,  and  descend  to  the 
heirs  generally,  and  not  to  the  eldeal  son. 
Price  V.  Taylor,  70  D.  105. 

An  estate-tail  has  but  one  life's  duration,, 
if  the  donee  dies  without  leaving  issue  at  his 
death,  but  it  is  not  shortened  by  the  fact  of 
there  being  a  limitatitm  over  on  that  condi- 
tion,   lb. 

A  fee  is  converted,  by  implication,  into  an 
entail  by  limitation  over  on  mdefinite  fsilure 
of  issue;  but  if,  instead,  the  limitation  over 
be  on  default  of  issue  at  death  of  the  first 
taker,  no  such  implication  arises,  and  the 
limitation  over  merely  reduces  the  fee  to  a 
oonditional  one.     lb. 

Under  the  rule  of  interpretation  that  favors 
the  heir  in  doubtful  cases,  Pennsylvania 
oourts  incline  in  favor  of  estate-tail  where  it 
descends  to  all  the  children  equally,  as  such 
course  would  be  in  exact  accordance  with 
the  Pennsylvania  laws  of  lineal  descent.    lb. 

The  purpose  of  Pennsylvania  act  of  April 
27,  1855,  is  to  convert  words  of  entailment 
in  estates  thereafter  created  into  words  of 
general  inheritance  in  fee,  and  thereby  re- 
peals Uie  statute  de  donia  oondUhnaUbue.    lb. 

Words  of  procreation,  as  well  as  of  inher- 
itance, are  necessary  to  create  an  estate-tail. 
JLdams  v.  Roes,  82  D.  237. 

A  bequest  to  a  womazi,  and  to  the  children 
of  her  body,  creates  a  joint  estate  in  them, 
and  not  an  estate-taiL  Hoyle  v.  Jones,  89  D. 
f73. 

*  Bee  also  Dsviss,  21, 22. 


The  itatsto  limitiiig  an  eelate-tsfl  to 
''children  of  first  devisee  "  cannot  be  con- 
strued as  limiting  the  estate  to  the  children 
of  the  first  devisee  in  tail.  Hie  llmitatioa 
is  to  the  children  of  the  first  devisee^  what- 
ever estate  he  takes,  whether  for  life,  for 
yean^  or  in  taaL  £Mtt  t.  AhCm^  M  D, 
115w 

2.  How  hatred  er  dtfeaied. — Ia  a  com- 
mon recovery,  the  tenant  to  the  pwcye  must 
be  tenant  byalesal  title;  if  his  title  rest 
only  in  artidaa  m  agreeoient^  the  recovery 
is  void.    Simnp  v.  MmUa^,  10  D.  6S2. 

A  oommon  recovery,  whether  valid  er 
void,  werloi  a  locfeitars  of  tiic  paiticalar 
estate    IL 

A  common  recovery,  executed  by  entry 
after  judgment^  bars  the  entail,  thon^  no 
writ  of  seisin  waa  issued.  #Vm<  ▼.  Obnl- 
fnflii^  26  D.  72S. 

A  deed  of  lease  and  release  by  tanant  ia 
tail  w<vks  a  discontinuance.  Omdq^r»  7W- 
man,  21  D.  008. 

A  statute  presoribing  Uie  ouide  of  barring 
•states-tail  by  dSeknowledgment  in  open  conrt 
provides  no  difforent  form  of  acknovlodg- 
ment  for  a  married  woman,  and  it  ia  tiiere- 
foro  not  necessaiy,  in  profieedinf  nndcr  this 
statute^  to  follow  the  formula  required  by 
another  statute  in  taking  the  admowlcdg- 
ments  of  married  women.  Uppm  ▼.  Hue- 
ton,  9iD.  114. 

a.  Abolition  by  etatmte.  —  An  alienation 
in  fee  by  a  tenant  in  tail,  ozccotod  with 
general  warranty  in  1760,  the  tenant  dying 
m  1816»  conveys  to  the  alienee  a  fco-aimple. 
bv  resson  of  the  aots  of  1760  and  1785,  abol. 
ishing  estates-tail.     Omdqf  t.  TSerman^  21 

All  estates-tail  wore  dodLod  by  the  act  of 
1776;  those  created  before  the  enactment, 
iaftanler  and  ^peo/aeto;  those  to  be  thereafter 
created,  from  the  moment  of  their  commence- 
ment, llie  act  indnded  estates  tail  in  abey- 
ance,   lb. 

An  estate  in  abeyance  may  be  barred  or 
destroyed  by  a  lemuative  enactment.     /& 

Writs  of  formmn  may  be  reaorted  to  to 
recover  estates  in  fee  made  andi  bv  tlie  act 
of  1776,  where  they  would  have  been  the 
appropriate  remedy  had  the  estatea  ronsaaned 
eetates-taiL    lb. 

8.  Estatea  for  years.— A  tenant  for 
ninety-nine  years,  or  for  ninety-nine  yean 
renewable  forever,  and  not  owner  of  the  fee, 
is  to  recommend  paving  of  unpaved  street  ia 
the  city  of  Baltimore,  under  the  Maryland 
acto  of  1707,  chapter  64,  and  1817,  diaptor 
148,  construed  with  reference  to  the  act  of 
183.3,  chapter  40,  he  being  the  "owner* or 
''proprietor**  within  the  meaning  of  thoae 
acts.  Holland  Y.  Mayor  etc  qf  Bammore,  ei 
D.  106. 

4.  Bemaindsrs.  — L  Natmre  and  waDd- 
ity.  —  A  remainder  is  a  remnant  of  an  estate 
in  lands  or  tenementSi  expectant  en  i 
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nlar  estate,  created  together  with  the  tame 
at  ooe  time.  Sayward  ▼.  Sayuxird,  22  D. 
191. 

A  rmnainder  in  slaveB,  to  take  effect  and 
bo  enjoyed  after  a  life  estate,  oannot  be 
created  by  paroL  Maxwell  ▼•  Hanriaont  62 
D.  385. 

A  ffift  or  settlement  over  of  remainder 
must  DO  consistent  with  the  estate  which 
donor  holds.    Cook  t.  WaXUr^  68  D.  461. 

2.  RighU  qf  remainderman;  valuer  eeeurUy, 
eU,  —  A  remainderman  is  not  bound  to  en- 
ter for  a  forfeiture  of  a  preceding  life  estate, 
for  a  new  right  of  entry  acomes  on  the  death 
of  the  life  tenant  Steven^  ▼.  Winthip,  11 
D.  178. 

The  value  of  a  remainder  is  ascertained  by 
making  a  probable  estimate  of  the  life  of  the 
holder,  health  and  age  considered,  and  then 
raisina  an  annuity  equal  to  the  interest  of 
the  Tidue  of  the  estate,  and  calculating  its 
present  worth  at  a  fixed  ratio,  supposing  it 
to  continue  during  the  probable  length  of 
life,  and  deducting  that  present  worth  from 
the  value  of  the  estate,  and  the  residuum  is 
the  worth  of  the  remainder.  McCampbdl  ▼. 
McCampbeU,  15  D.  48. 

Whenever  rights  of  a  remainderman  appear 
to  be  in  danger  a  court  of  equity  wul  re- 
quire security  to  be  given  for  the  production 
of  the  property  at  the  termination  of  the  life 
estate.     BenUey  v.  Long^  47  D.  523. 

A  remainderman  cannot  obtain  security 
of  the  tenant  for  life  where  there  is  no  dan- 
ger of  the  latter's  insolvency,  nor  any  rea- 
son to  fear  his  departure  or  dispoBsl  of  the 
property.     Smith  v.  Daniel,  16  D.  641. 

Tne  remainderman  is  not  estopped  by  the 
silence  of  the  tenant  for  life,  when  remarks 
are  made  in  his  presence  in  disparagement  of 
his  title.     MeOreffOr  v.  WaU,  69  D.  305. 

3.  How  eacUnguished.  — Where  a  tenant  for 
life  obtains  under  proceedings  in  partition,  in 
which  the  remainder  is  not  represented,  the 
interests  in  fee  of  other  owners  in  the  estate, 
upon  payment  to  them  of  their  share  of  the 
valuation  of  the  property,  and  thereupon  re- 
ceives a  deed  purporting  to  convey,  in  addi- 
tion to  the  interests  which  he  has  acquired 
by  purchase  of  the  fee  in  which  he  holds  the 
particular  estate,  the  remainder  is  not  de- 
termined, but  goes,  upon  his  death,  to  the 
persons  entitled.  Foster  v.  Dugan,  31  D. 
432. 

Where  the  legal  estate  is  vested  in  * 
trustee,  and  not  in  a  tenant  for  life,  by  ex- 
press words  to  preserve  and  not  to  destroy 
nor  defeat  the  remainder,  the  law  will  not 
presume  that  before  such  estate  was  vested, 
the  trustee  joined  with  the  tenant  in  a  feoff- 
ment to  defeat  it.  Habereham  v.  Hopkins^ 
53  D.  676. 

4.  Remaindere  in  pereonal  property,*  — 
Personal  property  may  be  limited  over  by 

*8ee  also  Lkoacubs*  IS* 


way  of  a  remainder  in  a  wilL  Qrigge  t. 
Dodge,  2  D.  82. 

A  testator  devised  one-third  part  of  hii 
estate,  consisting  mostly  of  personal  prop- 
erty, to  his  wife,  for  her  use  and  benefit  so 
long  as  she  should  remain  his  widow,  and 
then  devised  the  whole  of  the  estate  to  his 
children,  held,  sufficient  to  create  a  remain* 
der  over.    lb. 

After  the  termination  of  the  particular 
estate  by  the  marriage  of  the  widow,  an  ac- 
count wUl  lie  to  recover  the  property  limited 
over.    Ih, 

On  a  bequest  for  life,  or  other  limited  pe* 
riod,  of  specific  articles  not  neoessarily  con- 
sumed in  using,  with  a  limitatfou  over,  the 
modem  practice  is  to  require  an  inventory 
specifying  that  the  articles  belong  to  the  first 
taker  for  the  allotted  time,  and  afterwards 
to  the  remainderman;  and  security  is  un- 
necessary unless  there  is  a  danger  of  waste 
or  loss.     Cooenlunfen  v.  Shuler,  21  D.  73. 

Where  there  is  a  general  bequest  of  a  resi- 
due for  life,  with  remainder  over,  including 
articles  consumed  in  using  and  those  not  so 
consumed,  the  whole  should  be  converted 
into  money  and  invested,  and  only  the  inter- 
est paid  to  the  legatee  for  life.     lb. 

An  estate  in  remainder  in  the  persoual 
property  that  shall  be  left  at  the  determina- 
tion of  a  life  estate,  the  tenant  of  which  en- 
joys an  absolute  power  of  disposal,  is  void. 
Davie  Y,  Richardson,  31  D.  581. 

A  declaration  by  a  remainderman  to  re- 
cover his  portion  of  a  legacy,  filed  against 
another  remainderman  in  possession  of  the 
property,  need  not  aver  a  grant  of  adminis- 
tration upon  the  estate  of  the  testator,  nor 
make  such  administrator  a  party.  Bufford 
V.  HolUman,  60  D.  223. 

An  increase  of  capital  of  a  corporation 
should  be  kept  for  the  remaiudermau,  and 
an  increase  of  income  should  be  paid  to  the 
tenant  for  life.     Ninot  v.  Paine,  96  D.  705. 

5.  Beveraions.  —  1.  In  land,  —  A  rever- 
sioner of  land  held  in  dower  is  the  owner  of 
growing  wood  and  timber  thereon,  except 
enough  for  use  of  life  estate;  has  a  full  right 
to  dupoee  of  it;  and  when  severed,  it  be* 
comes  the  personal  property  of  reversioner, 
who  may  enter  and  take  it  away.  Clark  v. 
Balden,  66  D.  450. 

Reversioners  and  remaindermen  are  not, 
during  the  existence  of  the  particular  estate, 
affected  by  the  statute  of  limitations,  because 
they  have  no  right  of  entry.  Jackson  v. 
Jofinson,  15  D.  433. 

2.  In  chattels.  —  Reversionary  owner  of  a 
chattel  has  no  right  of  action,  because  of  an 
injury  done  to  the  particular  estate.  Steele 
V.   WiUiamM,  31  D.  546. 

Thus,  trespass  will  not  lie  for  the  rever- 
sionary owner  of  a  chattel,  for  its  seizure  on 
execution  as  the  property  of  the  owner  of  the 
particular  estate.  Bell  v.  Monahan,  31  D. 
J548. 
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3.  SaleM  and  conveyances  o/. — A  aale  of 
rereraion  by  an  expectant  heir  may  be  re- 
■oinded  for  inadequacy  of  price,  according 
to  the  eetabliflh^  doctrine  in  England. 
OrObim  t.  Markwood,  67  D.  776. 

Rescission  of  sale  of  reversion  by  one  not 
an  expectant  heir,  for  inadequacy  of  consid- 
eration, was  not  a  settled  principle  of  equity 
fonsprndence  in  England  at  tJM  date  of 
American  independence.    Ih, 

Sale  by  an  adult  of  a  vested  expectant  in- 
terest in  a  reversion  or  remainder  is  not 
against  public  policy  in  Virginia,  and  is  bind- 
ing if  not  procured  by  ill  practice,     lb, 

Inadequa<|y  of  price  is  not  alone  ground  for 
rescinding  a  sale  of  a  reversion  by  a  young 
man  who  had  just  attained  his  majority,  but 
it  may,  with  other  circumstances,  M  evi* 
dence  of  fraud.    Hk 

Retention  of  part  of  price  by  purchaser  is 
no  ground  of  rescission  of  a  sale  of  a  rever- 
sion, especially  where  it  was  withheld  by 
consent.    Ih, 

The  purchaser  <^  a  reversion  must,  in  a 
eourt  of  equity,  prove  that  he  gave  full  value 
therefor;  and  this  rule  applies  with  greater 
force  to  a  purchaser  who  stood  in  the  rela- 
tion of  trustee  to  the  remainderman.  May 
V.  May,  68  D.  431. 

4.  Actions  for  injuries  to  the  reffershn,  — 
The  reversioner  may  maintain  an  action  for 
damage  to  the  freehold,  caused  by  the  erec- 
tion of  a  dam  by  a  lower  proprietor,  whereby 
the  water  of  the  stream  is  so  backed  up  as 
to  clog  the  plaintiff's  miU.  Bipka  ▼•  Ser^ 
geant,  42  D.  214. 

Case  lies  at  the  instance  of  a  reversioner 
for  any  degree  of  damage  to  the  freehold,  no 
matter  how  inappreciable  the  injury.    76. 

The  reversioner  has  a  right  of  action  where 
an  erection  complained  of  is  the  immediate 
cause  of  injury  to  the  possession,  and  with- 
out further  interference  by  the  act  of  man 
would  ordinarily  continue  to  be  so  injurious 
on  the  determination  of  the  tenancy,  on  the 
fpround  that  the  encroachment  on  tiie  inher- 
itance may  by  lapse  of  time  ripen  into  a 
right,  where  the  reversioner  has  notice  or 
knowledge  of  it.  Tinsman  v.  BelvkUre  Dela- 
ware  R.  B.  Co.,  64  D.  415. 

The  reversioner  may  maintain  an  action 
for  injury  to  the  reversion,  notwithstanding 
the  act  complained  of  is  also  an  injury  to  the 
tenant,  for  which  he  may  sue.     lb. 

The  tenant  and  reversioner  may  each  main- 
tain an  action  for  the  same  act,  and  the  de- 
fendant is  not  thereby  compelled  to  respond 
in  damages  twice  for  the  same  injury,  but 
simply  to  compensate  each  of  the  parties  for 
the  injuries  they  respectively  sustain  from 
the  consequences  of  his  tortious  act.     lb. 

It  is  no  answer  to  an  action  by  the  rever- 
sioner that  the  cause  of  injury  may  possibly 
be  removed  or  the  nuisance  abated  before 
the  determination  of  the  tenancy  for  years. 
ib. 


Tho  reversioner  may  maintain  aa  • 
for  mere  maintenance  of  an  eroctioa  prvjn- 
dioial  to  his  rights,  though  no  actual  damaga 
has  been  sustained  by  loea  of  tanaitta  or 
diminution  of  rents.    A. 

The  declaration  in  an  action  for  injury  to 
the  reversion  must  state  an  injury  of  snch 
permanent  nature  as  to  be  neoessarily  inju- 
rious to  the  reversion,  or  mast  explicitly 
allege  that  it  was  injurious  to  the  roveniiau 
Jb. 

Such  declaration  is  defective,  thongb  it  aot 
out  an  not  that  may  have  been  snch  as  natu- 
rally to  prejudice  the  reversion,  if  the  act  is 
so  stated  as  to  limit  its  operation  exclusively 
to  the  tenants,  as  where  the  act  is  alle;L:od  to 
have  occasioned  injury  to  the  plaintiff  s  ten- 
ants, without  an  averment  of  injury  to  the 
reversion.    lb. 

An  averment  that  the  act  is  prejudicial  to 
the  tenant's  interest^  in  a  count  for  injury  to 
the  reversion,  does  not  render  the  count  illo- 
gal.    lb. 

An  averment  that  the  reversion  Is  injured 
is  an  essential  part  of  a  count  for  injury  to 
the  reversion,  and  must  be  eustaiued  by 
proof,     lb. 

6.  Estates  on  condition. — By  the  com- 
mon law,  estates  defeasible  by  the  payment 
of  money  on  a  particular  day  were  estates 
upon  condition  which  became  absolute  by 
the  non-payment.  Hkkman  ▼.  CamtmU^  3C 
D.  396. 

The  words  '*upon  condition"  or  "pro- 
vided always  **  are  not  absolutely  necessary 
to  create  an  estate  upon  condition;  their 
equivalent  is  sufficient.  If  the  conveyajice 
provides  that  if  the  grantee  makes  any  erec- 
tions upon  the  demised  premises  whidk  will 
obstruct  a  certain  view  the  land  shall  be  for- 
feited to  the  grantor,  this  creates  an  estate 
upon  condition.     CKbert  v.  Peteler,  97  D.  7S5. 

7.  Vested  and  contingent  estates.  — 
The  question  whether  an  estate  is  vested  or 
oonti  agent  is  not  to  be  tested  by  the  cer- 
tainty or  uncertainty  of  obtaining  actual 
enjoyment,  nor  upon  the  defeasibility  or  ia- 
defeasibility  of  the  right  of  possession;  for 
many  estates  are  vested  without  possesaion 
which  are  defeaaibla  Manderton  v.  LnJxnst 
62  D.  312. 

An  estate  is  vested  if  there  is  a  present 
right  to  future  possession,  though  that  right 
may  be  defeated  by  some  future  event,  eoa- 
tingent  or  certain.     Ih. 

An  unpossessed  estate  is  ve8te<l,  if  it  is 
certain  to  take  effect  in  possession,  by  con- 
tinuing longer  than  the  precedent  estate 
Any  additional  contingency  destroys  ifei 
vested  character.     lb. 

An  estate  will  not  be  construed  as  con^ 
tingent  or  defeasible,  if  it  is  at  all  practicabto 
to  construe  it  as  vested  or  abeoluta.     76. 

The  word  "whenever,"  referring  to  tisse 
when  property  is  to  be  divided,  does  not 
necessarily  make  the  estate  contingenk    ik 
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A  conveyanoe  to  grantee  for  life,  with  re- 
Diainder  to  such  personi  as  he  might  by  will 
appoint,  or,  in  default  of  any  appointment, 
to  the  heirs  of  the  grantee,  vests  the  title  in 
the  heirs  of  the  latter,  as  against  a  purchaser 
at  the  sale  of  the  premises  under  foreclosure 
of  a  mortffa^e,  executed  by  the  grantee  dur- 
inff  his  lifetime.    BetUham  ▼.  Smith,  94  D. 


A  Tested  estate  in  remainder  is  created 
where  a  testator  bequeaths  certain  property 
to  his  wife  during  her  natural  life,  and  at 
her  death  to  '*  become  the  property  of  "  his 
children.    B^wd  w.  HoUunan,  60  D.  223. 

Vested  remainders  created  by  will  in  slaves 
vest  in  the  remaindermen  at  testator's  death, 
and  the  increase  of  such  slaves  before  the 
time  of  enjoyment  of  the  remainders  ^oes  to 
the  remaindermen,  and  not  to  residuary 
legatees.     Philiips  v.  Pkiliipa,  65  D.  591. 

8.  Merger  of  legal  and  equitable 
estates.  —  When  the  legal  and  equitable 
estates  unite  in  one  person,  he  has  a  reason- 
able time  to  elect  whether  he  will  treat  them 
as  separate  or  merged.  Jam£$  v.  Mwey,  14 
D.  475. 

If  a  person  holding  both  the  mortgage  and 
the  equity  of  redemption  makes  a  convey- 
ance in  fee,  this  is  an  election  to  treat  the 
mortgage  as  merged.     Ih, 

9.  of  greater  and  lesser  es- 
tates.* —  When  a  greater  and  a  less  estate 
meet  in  the  same  person,  without  any  inter- 
mediate estate,  the  less  at  once  merges  into 
the  greater.  This  rule  at  law  is  inflexible. 
lb,;  JofiWKm  v.  JoJinson,  83  D.  676;  but  when 
the  rights  of  strangers  not  parties  to  the 
act  that,  would  otherwise  work  an  extinguish- 
ment of  the  particular  estate  require  it,  the 
estates  will  still  have  a  separate  continuance 
in  contemplation  of  Uw.  Moore  v.  Luce,  72 
D.  629. 

To  permit  merger  of  one  estate  into  another, 
both  must  be  owned  not  only  by  the  same 
person,  but  in  the  same  right.  Pool  v.  Morris^ 
74  D.  68;  PraU  v.  Bank  qf  Bennington,  33  D. 
201. 

A  remainderman  acquiring  a  preceding 
life  estate  by  a  lease  from  one  claiming  under 
the  life  tenant,  for  the  life  oC  such  tenant, 
becomes  absolute  owner  in  fee,  the  life  estate 
being  merged,  notwithstanding  a  reservation 
to  the  lessor  in  the  lease  of  a  privilege  of  en- 
tering and  erecting  buildings  on  the  premises 
without  molestation,  such  reservation  being 
regarded  as  a  mere  license  coupled  with  no 
estate  in  the  lessor;  and  the  remainderman 
may  have  a  writ  of  entry  against  the  lessor, 
where  the  latter  enters  and  takes  possession 
of  the  entire  premises,  assuming  to  act  under 
such  reservation.  Pync/um  v.  Steams,  45  D. 
210. 

An  estate  for  years  becomes  merged  in  a 
fee  when  the  fee  is  acquired  by  the  tenant 

*  Merger  of  eatatW,  when  taJ^es  place,  see  note, 


for  years.  The  lease  becomes  extinct,  and  no 
person  can  thereafter  claim  under  it.  CarroU 
▼.  BaUance,  79  D.  354. 

10.  Merger  not  favored  in  equity.  — 
The  doctrine  of  the  merger  of  estates  is  not 
favored  in  equity;  and  where  two  or  more 
rights  or  estates  are  united  in  one  person, 
equity  will  keep  them  distinct,  if  from  the 
intention  of  the  party,  express  or  implied, 
he  wishes  them  so  kept.  James  v.  Morey,  14 
D.  475;  Dougherty  t.  Jack,  30  D.  335. 

Although  there  is  no  evidence  of  the  in- 
tention ofa  party,  or  though  he  is  a  lunatio, 
and  incapable  of  forming  an  intent,  the  court 
will  presume  him  to  intend  that  there  shall 
be  no  mei^er  if  a  merger  is  contrary  to  his 
interests.    James  v.  Morey,  14  D.  475. 

XSTATES-TATL. 

Generally  considered,  see  Estates,  2. 
Wheik  pass  by  devise,  see  Dsviai,  21. 

ESTOPPEIi. 

[Includes  the  general  principles  underlying  the 
law  of  estoppel,  and  the  nature  and  oneratlon  of 
an  estoppel,  whether  by  record,  by  deca,  or  in  paU. 
The  conclusiveness  of  Judgmeuts  sud  decrees 
is  under  Judgmskt.  and  the  effect  of  a  deed  or 
other  instrument  to  bind  a  party,  privy, or  stranger 
ii  under  the  title  where  the  instrument  in  ques- 
tion is  treated.  So,  also,  for  estoppels  arising  out 
of  or  peculiar  to  particular  relations  of  parties, 
the  titles  where  inch  relations  are  treated  should 
be  consulted.  1 

Against  sane  person  dealing  with  lunatic, 

see  Insaks  Psrsons,  11. 
By  receipt  for  goods  attached,  see  ArrACH- 

MKNT,  78,  79. 
Of  bailee,  see  Bailment,  9. 
Of  principal,  by  agent's  dealings,  see  Aqinct, 

74,  76. 
Of  purchaser  to  dispute  vendor's  title,  see 

Vendor  and  Purchasxr,  24,  25. 
Of  shareholder  to  deny  corporate  existence, 

see  Corporations,  53. 
Of  tenant  to  deny  landlord's  title,  see  Land- 
lord and  Tenant,  10-12. 
Of  widow  to  claim  dower,  see  Dower,  31. 
To  object  to  local  assessments,  see  Municipal 

Corporations,  48. 

I.  General  Principles. 

II.  Estoppel  by  Record. 

III.  Estoppel  by  Deed. 

IV.  Estoppel  in  Pais. 

L  General  Principles. 

1.  The  different  kinda,  nature,  etc.  — 
An  estoppel  is  so  called  because  a  man  is 
concluded  from  saying  anything,  even  the 
truth,  against  his  own  act  or  admission. 
Wetland  Canal  Co,  v.  Hatfiauxty,  24  D.  51. 

A  technical  estoppel  can  only  be  by  deed 
or  matter  of  recorcL     fh. 

Estoppels  in  pais  cannot  be  pleaded,  but 
are  given  in  eviilence,  and  may  operate  ai 
effectually  as  a  technical  estoppel  under  the 
direction  of  the  court.     Ilk 
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2.  The  certainty  requisite.  —  An  es- 
toppel must  be  certain  to  every  intent,  and 
not  be  taken  by  argument  or  inference. 
Spoford  ▼.  Bobbs,  48  D.  621 ;  MaaoH  v.  Alaion, 
69  D.  616;  MilU  v.  Graves,  87  D.  314. 

Every  estoppel  ought  to  be  a  precise  affir- 
mation of  that  which  creates  the  estoppel,  and 
not  by  way  of  recitaL  Mili$  ▼.  Orcwes,  87  D. 
S14. 

8.  Mutuality — Both  parties  must  b« 
bound.  —  Estoppels  must  be  mutual  and 
reciprocal  and  bind  both  parties.  Alexander 
y.  Walter,  60  D.  688;  Wetland  Canal  Co.  v. 
Hathaway^  24  D.  61;  therefore  a  stranger  can 
neither  take  advantage  of  nor  be  bound  by 
an  estoppeL     MilU  v.  OraveSt  87  D.  314. 

4.  Who  mav  be  estopped,  generally. 

—  An  heir  at  law  may  be  estopped  by  his 
acts,  or  by  a  judicial  proceeding  to  which  he 
is  a  party,  or  by  receiving  the  benefits  of  a 
transaction  or  proceeding.  McPherson  ▼. 
CunUff,  14  D.  642. 

Estoppel  of  the  ancestor  binds  the  heirs,  as 
well  as  those '  claiming  under  him.  Blan- 
chard  v.  AUain,  62  O.  694. 

To  pass  an  estate  by  estoppel,  the  party 
must  have  power  to  pass  it  by  a  direct  con- 
veyance.    Vougal  V.  Fryer,  22  D.  458. 

6.  Estoppel  against  the  govern- 
ment. —  The  sovereign  power  is  not  es- 
topped by  its  grants.  Taylor  r,  Shufford,  16 
D.  612. 

Thus  the  doctrine  of  estoppel  does  not  ap- 
ply to  a  grant  from  the  state  so  as  to  pass 
an  after-acquired  title,  and  such  erant  passes 
only  the  title  that  the  state  then  nas.  CoMty 
V.  Inloea,  39  D.  658. 

The  doctrine  of  estoppel  does  not  apply 
tither  to  the  sovereign  or  to  its  assignee. 
Wallaos  V.  Maxwell,  61  D.  380. 

A  state  may  be  estopped  by  acts  of  the 
legislature.     Enfield  v.  Permit,  20  D.  680. 

6.  When  a  corporation  is  estopped.* 

—  A  railroad  corporation  is  e^s topped  from 
denyins  that  a  bridge  and  embankment 
made  by  its  officers,  engineers,  and  con- 
tractors at  the  time  the  railroad  was  built 
was  authorized  by  its  act  of  incorporation; 
the  mode  of  proceeding  indicates  that  it 
professed  to  act  under  authority  of  its  char- 
ter, and  a  person  injured  by  such  construc- 
tions has  a  right  to  assume  that  it  so  acted, 
and  have  his  remedy  for  damages,  under 
the  statute,  instead  of  treating  its  officers, 
engineers,  and  contractors  as  trespassers. 
Parker  v.  B,  A  M.  R.  R,,  60  D.  709. 

A  corporation  having  exercised  an  ease- 
ment in  a  public  street,  granted  by  the 
legislature,  is  estopped  from  urging  the  in- 
vuidity  of  the  grant  because  no  compensa- 
tion was  rendered  to  the  owners  of  the  land, 
however  valid  the  objection  might  be  com- 
ing from  the  latter.  Providence  Gas  Co.  v. 
Thurber,  55  D.  621. 

•  ERtoppel  «<?aiiist  plead! np  that  contract  Is  l•^ 
Ira  viret,  see  uole,  iS  D.  iUtt,  109. 


7.  Estoppel  in  favor  of  oorporatum. 

—  1.  The  general  rule,  —  EUtoppela,  techni- 
cally io  called,  and  estoppels  in  paiB,  openue 
both  for  and  against  corporations,  ana  gea- 
erallv  a  party  will  be  concluded  from  deny- 
ing his  own  acts  or  omissions,  expressly 
deigned  to  influence  the  conduct  of  an- 
other, and  which  did  so  influence  it,  wbea 
such  denial  will  operate  to  the  injury  of  the 
latter.  Stlma  etc.  £.  B.  Co.  v.  TiytoR,  39  D. 
344. 

A  person  entering  into  a  contract  with  a 
corporation,  under  its  corporate  name,  can- 
not object  that  it  had  nut  been  duly  incor- 
porated. DulcltMU  Cotton  Mfij.  Co.  v.  Dame, 
7  D.  459.  S.  P.,  CahUl  v.  K.  M.  t.  Co.,  43 
D.  467;  Yard  v.  Pacific  MuL  Ins.  Co.,  M  D. 
467. 

A  person  is  estoppe<l  to  deny  the  exist- 
ence of  a  corporation  at  the  time  ho  con- 
tracted with  it  as  such  if  it  coubi  then  havo 
constitutionally  existed.  Q^umpite  Co.  v. 
MeCarty,  65  D.  768;  Snyder  ▼.  StwUbaJber^ 
81  D.  416. 

2.  ItB  scope  and  extent  —  Giving  a  note  to 
a  corporation  estops  the  maker  to  deny  its 
corporate  existence  at  the  time  the  note  was 
executed.  Congregational  Soe.  v.  Perry,  25 
D.  466;  John  v.  F.  A  M.  Bant,  '20  D.  1 19; 
Jonea  r.  Bank  qf  Tennewee,  46  D.  640. 

Where,  by  the  by-laws  of  an  insurance 
company,  any  one  taking  a  policy  becomes 
a  member  of  the  corpoiate  body,  a  party 
who  effects  a  policy  of  insurance  is  estopped 
to  deny  the  existence  of  the  corporation. 
Ca/uU  V.  K.  M.  J.  Co.,  43  D.  467. 

Where  a  stockholder  of  a  banking  and 
building  corporation  borrows  money  from 
the  corporation,  giving  his  note  and  mort- 
gage deed  to  the  company,  and,  the  de«d 
proving  to  be  defectivd^  the  corporation  sties 
to  obtain  from  him  a  good  and  perfect  dee«l, 
together  with  a  decree  of  foreclosure,  he  i«  eai- 
topped  to  deny  the  existence  of  the  corpora- 
tion or  its  capacity  to  loan  the  money.  We^ 
Wineted  etc.  Ass'n  v.  Ford,  71  D.  66. 

A  judgment  obtained  against  a  corpora- 
tion, as  sueh,  esto^  the  party  from  after- 
wards denying  its  corporate  existenoe. 
Pochelu  V.  Kemper,  74  D.  433. 

A  party  to  a  contract  with  a  oorporatioa 
de facto  is  estopped,  in  a  suit  upon  such  con- 
tract to  deny  its  de  fado  organization  at  the 
date  of  the  contract.  HtaaUm  r.  Cimeinmati 
etc.  R.  R,  Co.,  79  D.  430. 

The  keeper  or  owner  of  a  warehoose,  who 
has  collected,  on  behalf  of  a  municipal  oor- 
poration,  a  tax  levied  by  the  corporation  on 
goods  consigned  to  him,  is  estopped  froos 
setting  up  a  want  of  authority  in  the  corpo- 
ration to  impose  the  tax.  New  Iberia  v.  6er- 
rett,  33  R.  229. 

3.  Jts  Ihnitt  and  exeepOons,  — The  estoppel 
of  one  dealing  with  a  corporation  to  deny 
that  it  is  a  corporation  relates  only  to  the 
time  of  the  contract^  and  does  not  preresl 
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his  claiming  thafc  tnch  oorporation  wu  after- 
wards diasolved.  Venon  Soe.  t.  hillif  16 
D.  429. 

A  party  oontraoting  with  an  assooiatioin  as 
a  corporation,  and  giving  it  a  receipt  as  sach, 
is  not  estopped  thereby  from  denyinff  its  cor- 
porate existence  in  a  suit  bronght  by  it  on 
such  contract.  Welland  Canal  U<K  ▼•  HailiOr 
toay,  24  D.  51. 

One  contracting  with  an  association  styl- 
ing itself  the  '*W.  C.  Company"  does  not 
thereby  admit  it  to  be  a  duly  oonstitnted 
corporation.     lb, 

A  party  to  a  contract  with  a  pretended 
corporation,  organized  without  law,  or  un- 
der an  nnconstitntional  one,  is  not  estopped 
to  deny  its  existence  at  the  date  of  the  con- 
tract. HeaUon  v.  Cincitinati  eU,  R.  R,  Co,, 
79  D.  430;  Snyder  ▼.  Studebaher,  81  D.  415. 

8.  Estoppel  must  be  pleaded.  ~ 
Matter  of  estoppel,  to  have  effect,  must  be 
plqfided,  except  where  there  has  been  no 
opportunity  so  to  do,  in  which  case  it  may 
W  given  in  evidence  with  the  same  conclu- 
sive effect  as  if  pleaded.  Imujlcs  v.  CUxrk^  36 
D.  372;  Gray  v.  Ping^-y,  44  D.  345. 

Estoppel  by  matter  of  reoord  must  be 
pleaded.     Blood  v.  Marcuae,  99  D.  435. 

A  former  recovery  must  be  pleaded  as  an 
estoppel,  if  there  is  an  opportunity  to  do  so. 
Wright  V.  BuUer,  21  D.  323. 

The  record  of  a  former  recovery  is  admis- 
sible in  evidence,  if  there  is  no  opportunity  to 
plead  it  as  an  estoppel,  and  is  conclusive  on 
the  party,  the  court,  and  the  jury,  as  to 
•very  fact  adjudicated  thereby,     lb. 

An  estoppel  is  deemed  waived,  if  not 
pleaded,  or  taken  advantege  of  by  objection 
to  the  testimony  which  it  would  operate  to 
exclude,  where  that  course  is  proper.  Hem- 
son  V.  Buckner,  29  D.  401. 

Under  the  Minnesota  code,  an  estoppel  in 
jpais  need  not  be  pleaded  in  order  that  it  may 
DO  given  iu  evidence.  Caldivell  v.  Auger,  77 
D.  515. 

9.  How  an  estoppel  may  be  pleaded. 
—  A  pleading  setting  up  an  estoppel  must 
allege  every  uust  necessary  to  create  it  with 
the  strictest  certainty;  and  it  must  be  alleged 
that  all  these  facte  appear  by  the  record, 
which  is  vouched  as  an  estoppel.  The  court 
will  then  determine  the  matter,  on  inspection 
of  the  plea,  if  demurred  to,  or  of  the  record, 
if  that  be  deuied.    Gray  v.  Pingry,  44  D.  345. 

Pleas  of  estoppel  must  rely  upon  the  estop- 
pel in  conclusion.     lb, 

A  former  adjudication,  relied  npon  as  hav- 
ing determined  the  entire  merite  of  a  present 
controversy,  is  never  required  to  be  pleaded 
strictlv  as  an  estoppel;  but  it  is  otherwise 
when  brought  forward  as  settling  some' col- 
lateral fact  involved,  which  might  have  been 
merely  incidental  to  the  former  controversy. 
In  this  latter  case  it  must  appear  by  the 
record  of  the  former  judgment  that  sud[i  fact 
was  put  in  issue  and  determined,    lb* 


The  reoord  and  findings  in  a  former  trial, 
when  it  is  necessary  to  resort  to  oral  evidence 
to  ascertain  that  the  fact  in  dispute  w4s  in- 
volved in  the  former  controversy,  is  conclu- 
sive npon  the  parties  and  the  jury.  But  as 
it  cannot  be  pleaded  as  an  estoppel,  the  jury 
must  find  whether  the  disputed  fact  was  de- 
termined by  the  former  trial,  and  in  refusing 
so  to  find,  they  have  it  in  their  power  to  dis- 
regard the  former  verdict.    lb. 

An  estoppel  may  be  given  in  evidence  in 
ejectment  under  the  general  issue  in  New 
York,  because  special  pleading  is  not  allowed 
in  that  action  iu  that  stota.  Wood  v.  Jack- 
son,  22  D.  603. 

Eqniteble  estoppels  m  jtaU  are  applied  to 
prevent  injury  which  would  ensue  to  one 
from  the  acta  or  declarations ^f  another  were 
he  permitted  to  gainsay  the  truth  of  such 
acta  or  declarations.  It  is  invoked  to  prevent 
fraud;  and  in  accordanoe  with  the  rules  of 
equity  pleading,  the  party  relying  upon  it 
must  inform  the  adverse  party  of  the  nature 
of  cause  of  action  or  defense  which  he  will  be 
obliged  to  meet.  To  do  this,  he  must  plead  it 
with  the  same  fullness  and  particularity  as  is 
required  in  cases  involving  like  subjects  of 
inquiry  in  suite  of  equity.  Dawe  v.  Dam$, 
85  D.  157. 

Where  an  estoppel  m  pain  is  relied  upon  as 
a  defense,  but  not  properly  pleaded,  and 
evidence  of  the  facte  constituting  it  is  intro- 
duced without  objection,  tlie  defect  in  the 
pleadins  will  be  considered  waived.     lb. 

An  allegation  in  a  complaint  that  plain- 
tiff purchased  the  note  and  mortgage  ou  faith 
of  defendant's  representetions  is  sufficient  if 
in  the  following  language:  "That  defendant 
represented  to  this  plaintiff  that  said  mort- 
gage was  good,  and  a  valid  security  for  the 
payment  of  said  note,  and  this  plaintiff  8up> 
posed  and  verily  believed,  at  the  time 
he  bought  the  same  as  aforesaid,  the  said 
mortgage  to  be  good,  and  that  it  was  a  valid 
and  sufficient  security,"  ete.  But  the  idea 
might  be  more  distinctly  expressed.  HaJm 
V.  DooliuU,  86  D.  757. 

Plaintiff  sued  defendant  for  damages  for 
floodins  his  land  by  a  dam  raised  to  an  un- 
la  w  f ul  height.  Defendant  answered  that  the 
dam  was  of  the  same  height  as  wlien  he  pur- 
chased the  premises;  that  he  was  a  stranger 
and  knew  nothing  of  the  lawful  height  of  the 
dam,  but  that  the  plaintiff  knew  it;  that  he 
made  inquires  of  other  residente  in  the 
neighborhood  before  purchasing,  and  with  a 
view  to  the  purchase,  and  was  assured  by 
them  that  the  dam  was  of  lawful  height; 
that  plaintiff  knew  of  such  inquiries  and  in- 
formation before  the  purchase,  and  did  not 
notify  him  to  the  contrary.  Held,  that  these 
facte  would  have  constituted  an  estoppel  if 
it  had  been  alleged  that  the  purchase- money 
or  any  part  of  it  had  been  paid.  Anderton  v. 
HubbU,  47  R.  394. 

10.  Estoppel  agaixuit   estoppel  aeta 
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the  matter  at  large.     Carpenter  r,  Thompson, 
14  D.  348. 

A  recovery  by  grantees  for  all  the  damages 
occasioned  by  the  breach  of  a  covenant  of 
seisin  or  of  warranty  prevents  the  operation 
of  the  estoppel  of  such  covenant  by  creating 
a  counter-estoppel,  which  prevents  the  oov« 
enanteesand  those  claiming  under  them  from 
showing  that  an  interest  in  the  land  was  ac- 
quired by  the  original  conveyance.  Bcuik  <if 
t/iica  V.  Mersereau,  49  D.  189. 

IL   Estoppel  bt  Reoobi», 

11.  What  will  raise  an  estoppel,  gen- 
erally.— Technical  estoppel,  unlike  an  equi- 
table estoppel  in  pcUSf  ia  not  favored  in  law. 
AlUdull  V.  Kinizer,  47  D.  408. 

Estoppel  arises  ^upon  matter  of  fact,  and 
not  upon  matter  of  law.  Snyder  ▼.  Stude- 
bilker,  81  D.  415. 

To  make  the  record  of  a  former  trial 
evidence  to  conclude  any  matter  in  issue  be- 
tween parties,  it  should  appear  by  the  record, 
or  other  proof,  that  the  same  matter  was  in 
issue  and  decided  at  the  former  trial,  be- 
tween the  same  parties.  Cecil  v.  Cecil,  81  D. 
626. 

One  is  estopped  to  plead  a  prescriptive 
right  to  flow  land  to  a  complainant  under  the 
statute  for  an  increase  of  damage  resulting 
from  such  flowing,  the  yearly  damage  having 
been  ascertained  in  a  prior  action,  and  the 
defendant  ordered  to  pay  the  same.  Adanu 
V.  Pearson,  19  D.  290. 

Tiie  defendant  is  estopped  to  plead  that 
the  plaintiff  has  sustained  no  damage  or  no 
increased  damage  since  the  former  judg- 
ment, as  that  is  a  question  for  the  jury. 
lb, 

PlaintifTis  estopped  if  his  action  establishes 
a  right  in  the  defendant  to  recover  a  similar 
amount  from  the  plaintiff.  Moore  ▼.  Merrill, 
43  D.  593. 

An  affidavit  in  replevin,  made  bv  a  wife, 
stated  that  the  property  belonged  to  her 
husband.  In  an  action  afterwards  brought 
by  her  for  damage  done  to  such  property,  it 
was  objected  that,  by  reason  of  such  affida- 
vit, she  was  estopped  from  maintaining  the 
suit.  Held,  that  although  the  affidavit  was 
strong  evidence  to  prove  that  the  property 
belonged  to  her  husband,  yet  it  could  not 
be  considered  as  conclusive;  that  she  might 
explain  the  affidavit  as  to  the  owuenihip  of 
the  property;  and  that  it  was  for  the  jury 
to  determine  the  sufficiency  of  su^h  explana- 
tion.    Snydakerv,  Bronw,  99  D.  551. 

The  authorities  of  a  city  were  authorized 
to  repave  streets  only  on  the  written  applica- 
tion of  a  majority  of  the  owners  of  property 
adjoining  said  streets.  Held,  that  one  who 
signed  a  petition  for  the  repaving  of  a  street 
was  not  estopped  thereby  from  denying  the 
legality  of  an  assessment  for  such  repave- 
ment  on  the  ground  Diat  a  mnjority  of  the 
property  owners  had  not  signed  the  petition. 


PeHtion  qf  Sharp,  15  R.  415.  Coatn»  CVf 
qfBurlinaUm  v.  Gilbert,  7  R.  143. 

12.  Allegations  in  pleadings.  — No 
estoppel  is  to  be  taken  by  inference  or  argu- 
ment, even  in  pleading,  but  it  ought  to  be  s 
precise  affirmation  of  that  which  makes  the 
estoppel.     FieUTs  Ettaie,  21  D.  454. 

A  aefendant  cannot  depart  from  a  record 
under  which  he  avers  he  claims  and  relifes. 
Lowrv  T.  Brtnn,  39  D.  556. 

A  defendant  is  not  estopped  by  arerments 
in  his  declaration  in  a  former  action  to  which 
the  plaintiff  in  the  present  action  was  neith«.r 
a  party  nor  pri^y.  But  such  averments  m&y 
be  used  as  evidence  of  his  admiaaiona  in  ref> 
erenoe  to  the  present  plaintiff's  rights,  and 
may  be  shown  by  introducing  the  record  in 
such  former  suit.  Parsom  ▼.  OorpeiatuL  54 
D.  628. 

Doctrine  of  estoppel  does  not  apply  ia 
cases  where  an  owner  of  land  has  petittrineJ 
to  have  a  highway,  upon  which  his  lanil 
fronts,  graded,  and  has  presented  soch  peti- 
tion to  an  officer,  who  proceeds  upon  t  a 
petition  without  authority  of  law,  and  levi<>4 
a  tax,  etc.,  upon  the  land  for  the  pnrpos*^ 
of  the  grading.  In  such  a  case,  the  pvU- 
tioner  is  not  estopped  from  enjoining  an 
illegal  sale  of  his  property  to  pay  said  tax. 
Mayor  etc  qf  Baltimore  r.  Porter,  79  D. 
686. 

A  party  is  estopped  by  his  answer  from 
showing  the  averments  therein  contaiae*! 
to  be  untrue.  Wileoxson  t.  Bttrton,  87  I). 
66. 

18.  Attachmenta  —  An  attaching  offi- 
cer is  not  estoDped  from  showing  that  the 
property  seized  by  him  did  not  belong  to 
the  defendants.  Arnold  v.  Brown,  35  D. 
296. 

14.  Bonds  and  nndertakinga.  —  A 
person  who  binds  himself  to  bold  the  pro 
ceeds  of  certain  property  subject  to  the  or* 
der  of  court,  and  thereby  obtains  the  releaaa 
of  an  attachment,  and  the  possession  of  the 
property  attached,  is  estopped  from  denying 
that  the  sheriff  had  a  right  in  the  property 
attached.     Morgan  v.  Furst,  16  D.  166. 

A  married  woman  is  not  estopped  from 
setting  up  coverture  to  an  action  on  her 
judgment  bond,  by  the  fact  that  she  fals^riy 
represented  herself  as  single  at  the  time  »h« 
gave  it,  and  thereby  obtained  the  considera- 
tion for  which  it  was  given.  Keen  v.  Coie^ 
man,  80  D.  524. 

15.  Verdicts. — To  constitute  averli-t 
a  legal  estoppel,  the  fact  must  have  been  :n 
issue  on  the  tace  of  the  pleadings  in  the  flr»t 
proceeding,  and  the  verdict  must  be  plea>ied 
as  an  estoppeL     Towns  v.  Nims,  20  u.  578. 

A  verdict  is  not  an  estoppel  as  to  any  face 
not  absolutely  necessary  to  the  tindinj^  ol 
such  verdict.      Wood  v.  JacJtson,  22  D.  60a. 

Reversing  a  judgment  and  setting  as*de 
the  verdict  does  away  its  effect  as  an  cstup 
peL    lU, 
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16.    Judgments   and   decrees.* — 1. 

Oeneral  rules, — Judgmeat  estoppel  wiaea 
when  the  evidence  to  support  the  present 
aoil  the  former  action  must  be  the  same, 
though  the  actions  are  grounded  on  differ* 
out  writs.     Marsh  ▼.  Pier,  26  D.  131. 

A  judgment  may  operate  as  an  estoppel 
in  an  action  commenced  contemporaneoaaly 
^'ith  or  previously  to  the  action  in  which  it 
IB  offered  in  evidence.     lb. 

A  judgment  unreversed  estops  the  party 
against  whom  it  has  been  rendered  from 
proving  any  allegation  inconsistent  with  it» 
Dunlap  V.  Olidden,  62  D.  625. 

The  record  of  a  former  recovery  upon  the 
■ame  contract  has  effect  when  pleaded  l{y 
way  of  estoppel,  by  the  plaintiff,  to  prevent 
the  defendant  from  denying  that  the  plain- 
tiff could  recover  according  to  the  conditions 
of  the  contract.  Hdehew  ▼.  HamilUm,  61  D. 
122. 

Defendant  is  estopped  from  denying  that 
plaintiffs  had  lien  on  a  ship,  where  the  par- 
ties agreed  that  they  should  abide  the  decia- 
ion  of  a  court  of  competent  jurisdiction  in  a 
ca^e  then  pending  which  established  a  simi- 
lar claim.     Fish  v.  Thomas,  66  D.  348. 

Defendant  is  estopped  from  denying  the 
validity  of  a  judgment  by  confession,  where 
in  the  statement  therefor  he  admits  that  a 
sum  certain  is  due  plaintiff,  and  consents  to 
the  rendition  of  judgment  for  that  sum,  not- 
withstanding the  statement  is  so  defective 
in  setting  out  the  facts  out  of  which  the  in- 
debtedness arose  that  the  judgment  is  invalid 
as  to  creditors  other  than  the  judgment 
creditor.     Plummer  v.  Douglasa,  81  D.  456. 

The  legal  assertion  of  a  right  acquired  by 
decree  oi  a  court  of  competent  jurisdiction, 
made  in  due  conrse  of  law,  will  estop  or  bar 
the  party  making  it  from  ad  subsequent 
proceedings  to  invalidate  the  decree  under 
which  the  asserted  right  has  been  claimed. 
BaiLy  v.  Baily,  84  D.  439. 

A  judgment  is  an  estoppel  onl^  when  it 
appears  that  the  matter  which  it  is  claimed 
a  party  is  estopped  from  denying  was  deter- 
niined  in  the  judgment.  Le  Royy.  Rogers, 
89  D.  88;  BurUn  v.  S/uinnon,  96  D.  733. 

A  judgment  defendant  is  estopped  from 
alleging  that  usurious  interest  was  included 
in  a  judgment,  where  he  brings  a  subsequent 
suit  to  recover  treble  the  amount  of  such 
interest.     Heatfi  v.  FrackUton,  91  D.  405. 

2.  Who  may  be  esV^rped.  —  After  judgment 
on  a  mortgage,  neither  the  defendant  nor  his 
grantees  will  be  permitted  to  prove  payment 
of  the  mortgage  before  judgment.  Blytke  v. 
Ridvards,  13  D.  672. 

A  stranger  gaining  possession  of  land  by 

*  Esroppel  by  Judjment,  who  concluded  by,  see 
nolo,  7.;  \).  in.  218. 

What  facU  Included  within  estoppel  by  judg^ 
meul,  set*  note,  'Ji»  I).  77f>-7h8. 

KKtopitel  by  judt?uient  doeo  not  apply,  with 
rea}>c<-t  to  111  attorn  occurriug  pcndaue  lite,  see 
aobs^  4S  ii.  774,  77& 


collusion  with  the  tenant,  by  bringing 
ejectment^  and  obtaining  a  confession  oi 
judgment  from  the  tenant,  on  consideration 
of  paying  him  for  his  improvements,  the 
landlord  naving  employed  counsel  to  defend 
the  action,  and  having  no  knowle<1ge  of  tiie 
confession,  cannot  resist  the  landlord's  title. 
Stewart  v.  Roderick,  39  D.  71. 

Where  one  overflows  land,  and  upon  a  ver 
diet  and  judgment  against  him  for  the  nui> 
■ance,  the  title  being  the  issue,  refuses  to  re- 
move the  water,  he  will  be  estopped  to  set, 
up  title  in  himself  in  another  suit  for  the 
continuing  trespass.  Jones  v.  IVeal/iersbee, 
51  D.  653. 

All  persons  are  equally  concluded  by  the 
same  judicial  proceedings,  who  are  repre- 
sented by  the  parties,  and  claim  under  theiu 
or  in  privity  with  them.  Cecil  v.  Cecil,  81 
D.  626. 

A  wife  will  be  estopped  from  denying,  oo 
appeal,  the  validity  or  a  decree  of  divorce, 
where,  after  the  decree  was  rendered  in  the 
court  below,  she  brought  an  action  against 
her  former  husband  to  recover  property  the 
possession  of  which  could  only  rightfully  be 
exclusivelv  claimed  by  her  on  the  ground 
that  the  bonds  of  matrimony  had  been  le- 
gally dissolved,  and  no  longer  binding  be- 
tween her  and  him,  and  recovered  a  judg- 
ment therefor,  which  has  not  been  appealed 
from.     Baily  v.  BcUly,  84  D.  439. 

3.  When  a  JtulgmetU  is  not  an  estojtpeL  — 
A  judgment  does  not  work  an  estoppel  as  to 
matters  inferred  only  by  argument  from  it. 
Long  V.  Baugas,  38  D.  694. 

A  judgment  in  favor  of  an  assignee  of  a  note 
under  an  invalid  assignment  does  not  estop 
the  claimant  of  the  proceeds  of  such  judg- 
ment,under  the  rightful  owner,  unless  it  ap- 
pears that  the  fact  of  the  assignment  was 
put  in  issue  between  debtor  and  assignee. 
Blood  V.  Marcuse,  99  D.  435. 

Heirs  are  not  estopped  by  a  decree  and  pro- 
ceedings, in  a  partition  suit  between  them- 
selves, from  showing,  in  an  action  against 
them  by  the  administrator  of  the  person  from 
whom  they  inherit,  a  title  to  land  different 
from  that  shown  in  such  partition  suit. 
Simpson  v.  Pearson,  99  D.  677. 

The  judgment  in  an  action,  in  behalf  of 
the  creditors  against  the  debtor  and  his  wife, 
setting  aside  as  f randulent  a  deed  from  them 
to  a  third  person,  and  a  deed  of  the  same 
premises  from  such  third  person  to  the  wife, 
and  directing  a  sale,  does  not  operate  an  es- 
toppel by  record  to  defeat  the  wife's  claim 
for  dower,  where  the  matter  of  her  inchoate 
right  of  dower  was  not  in  issue  nor  litigated 
in  the  action.    Malloney  v.  Horan,  10  R.  3:^. 

In  a  suit  upon  a  note  against  maker  and 
indorser,  a  decree  was  rendered  in  favor  of 
the  first  indorser;  but  it  not  appearing  upon 
the  face  of  the  record,  nor  by  extrinsic  evi- 
dence, that  the  adjudication  was  upon  the 
merits^  and  that  it  decided  the  respective 
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rights  of  the  iodoffsers  as  between  themselves, 
— field,  that  the  surety  of  the  «econd  indorser, 
who  has  been  oompelled  to  pay  the  note,  is 
not  estopped  by  that  adjudication  from  re- 
course against  the  first  indorser.  Chriiman 
T.  Harman,  26  R.  387. 

17.  Execution  levies.  —  A  sheriff  is  es- 
topped to  contradict  his  own  return.  Boom 
Co.  V.  Lminy,  43  D.  532. 

The  vendee  after  an  alleged  purchase  of 
goods  is  estopped  by  the  levy  of  an  execution 
in  his  favor  upon  the  same  goods,  as  the 
property  of  the  vendor,  from  claiming  the 
goods  in  any  other  way  than  by  virtue  of 
such  levy;  aud  this  is  so,  although  the  evi- 
dence shows  that  he  did  not  intend  by  such 
levy  to  abandon  his  alleged  purchase,  and 
was  advised  by  eounsel  that  it  would  not  af- 
fect his  title  to  the  goods.  Fieid  v.  Lanff§- 
dorf,  97  D.  367. 

18.  Szecutiom  sales.  — A  defendant  in 
ejectment  in  possession  of  a  tract  of  land 
under  a  contract  to  purchase,  and  whose  ven- 
dor's title  has  been  sold  under  execution  to 
the  plaintiff,  will  not  be  permitted  to  set  up 
an  outstanding  title  paramount  to  that  of  his 
vendor's,  for  the  purpoee  of  defeating  the 
plaintiff's  action.  JiiUifm  v.  JUle^,  26  D. 
149. 

A  defendant  in  execution  who  assists  at, 
encourages,  and  aids  the  sale  is  estopped 
from  afterwards  attacking  the  validity  of 
the  title  of  the  purchaser  at  the  sale.  Ponder 
^  Moulep,4SD.  194. 

Receiving  the  surplus  proceeds  of  an  un- 
authorised sale  of  one's  land  on  a  judgment 
for  his  ancestor's  debt,  where  he  has  done 
nothing  to  encourage  a  sale,  does  not  estop 
him  from  setting  up  title  to  the  land.  Wood 
V.  JacUon,  22  D.  603. 

A  wife  is  not  prejudiced  by  the  set  of  her 
husband  to  which  she  is  not  a  party,  in  re- 
eeiviug  the  surplus  proceeds  of  an  unauthor- 
ised sale  of  her  property  on  execution.    lb. 

Mere  presence  of  a  third  person  at  a 
sheriff  8  sale,  who  has  title  to  the  property 
sold  upon  a  void  judgment  against  another, 
does  not  estop  him  froui  asserting  his  title  at 
law  to  the  property  thus  sold.  Donley  r. 
Rector,  50  D.  242. 

Defendant  in  execution  is  not  estopped 
from  denying  sheriff's  deed,  where  it  is  made 
to  one  who  was  neither  a  purchaser  at  the 
sale,  nor  his  assignee,  devisee,  or  heir.  J^on- 
drwn  V.  Hatcher,  70  D.  237. 

A  Pftrty  claiming  goods  levied  upon  by  the 
sheriff  as  the  property  of  another  is  not 
estopned  from  prosecuting  the  sheriff  for  a 
sale  of  such  goods,  and  from  proving  his  title 
to  such  property,  by  his  agreement  with  the 
sheriff  at  the  time  of  the  levy  to  be  respon- 
sible for  the  property  and  its  production  at 
the  time  and  place  of  sale.  RuaseU  v.  Winm, 
97  D.  755. 

A  judgment  creditor  is  not  estopped  to 
ieny  the    debtors  title  to  property    sold 


under  execution  in  satisfaction  of  bis  jad^ 
ment     Mcwtin  v.  Zellerhack,  99  D.  3o5. 

Where  one  bid  off  land  belonging  to  a  testa- 
tor on  a  sale  under  a  judgment  against  his  ex- 
ecutor, and  paid  the  amount,  Mieving  that 
he  was  getting  title,  and  the  money  was  ap- 
plied to  the  judgment  debt  with  which  the 
land  wae  charged  by  the  will,  —  heU^  that 
the  heirs  oould  not  recover  the  land  without 
reimbursing  him,  and  would  be  enjoined  ac- 
oordingly.    McOtt  r.  WoIUb,  .^  R.  484. 

19.  Only  bind  parties  and  prlTies.  — 
Estoppeb  of  record  onerate  only  between 
parties  and  privies.     Ualek  v.  Bartie^  M  D. 

nL  EsTorrBL  bt  Dbxd. 

*  80.  When  a  deed  will  operate  as 
an  estoppel,  g^enerally.  —  Estoppels 
arising  from  convevanoes  of  bargain  ajid 
sale  result  entirely  from  the  matters  of  fact 
afiSrmed  in  the  deed.  Tmilor  v.  ShuMbrdL  15 
D.  512. 

A  rebutter  operates  on  the  right  of  aetioa 
to  an  estate,  while  an  estoppel  operatee  ca- 
tirely  on  facts.    lb. 

Estoppels  resulting  from  variooa  eosivey' 
ances  considered  and  explained.     Ih* 

A  tenant  in  possession  under  an  nnregie- 
tered  deed  may  defend  against  an  actioo  of 
his  grantor,  as  the  deed  will  operate  aa  an 
estoppel     RofferM  v.  Caiuood,  56  D.  729l 

A  married  woman  exchanged  lands,  an<1 
received  a  perfect  deed,  but  gave  one.  the 
certificate  of  acknowledgment  to  which  was 
fatally  defective;  discovering  the  defect  nine 
years  thereafter,  she  undertook  to  aseert  her 
title.  Meantime  she  had  sold  the  lands  re- 
ceived, and  with  the  proceeds  purchased 
others,  and  her  grantee  had  sold  part  of  the 
lands  deeded  by  her,  with  warranty,  and 
made  valuable  improvemente  on  the  rest. 
Held,  that  she  was  estopped.  Skioere  ▼.  Sim- 
Mons,  28  R.  372. 

21.  When  it  will  not  so  operate.  — 
A  mistake  in  a  sheriff's  deed  should  not  be 

Eermitted  to  prejudice  the  grantee's  rights 
y  way  of  estoppeL  HcUl  v.  Beimar,  21  D. 
394. 

A  party  who,  at  the  trial,  argues  that  a 
certam  deed  vests  title  in  him  is  not  pre- 
cluded, either  by  way  of  estoppel  or  pieunuip- 
tion,  from  insisting  that  another  deed  shown 
in  evidence  or  presumed  did  so  vest  it.  //ar* 
ky  V.  Morgom,  28  D.  579. 

A  deed  may,  and  in  many  easee  oaght  to, 
be  found,  although  both  court  and  jury  may 
be  satisfied  that  it  never  was  in  fact  niailc; 
and  the  court  may,  in  proper  caaes,  instruct 
the  jury  that  reason  and  law  require  then 
to  presume  the  existence  of  the  deed.     /&. 

The  owner  of  land  is  not  estopped  fraa 
deuyinff  the  authority  of  his  attorney  to  exe- 
cute a  aeed  therefor,  because  he  has  received 
payment  of  a  promissory  note  and  mort^a^t 
given  to  secure  the  purchase  price,  nnlAe 
such  instrumenta  recite  the    puxpoaes  iar 


ESTOPPEL,  m.  127) 

Wf  Iad«x  to  Notes  in  Ameriean  Deeiilons  and  Amerlcwn  Reports,  •••  pi».  B-9ft9> 


which  they  were  giT«n.  Spofford  t.  ffM$, 
48  D.  R21. 

A  married  woman  and  her  heirs  are  not 
estopped  to  deny  the  validity  of  her  deed, 
executed  daring  ooverture,  but  dated  pre- 
▼ioaely  to  her  marriage,  and  rigned  with  the 
name  she  bore  at  that  time,  with  a  franda- 
lent  purpose  of  deceiving  and  imposing  upon 
■ome  person  to  be  affected  bv  it,  and  with- 
out disclosing  the  fact  of  her  marriage. 
Lowell  ▼.  DanieU,  61  D.  448. 

A  married  woman,  who  has  insufficiently 
executed  a  deed  of  her  real  estate  to  one 
having  knowledge  of  her  ooverture  is  not 
estopped  from  reclaiming  the  land  by  the 
fact  that  she  has  received  part  of  the  pur- 
cbase-monev,  and  induced  the  purchaser  to 
make  valuable  improvementa.  IrmU  v.  2*em- 
f>/etofi,  40  R.  643. 

A  husband  and  wife  conveyed  land,  as  the 
husband's  land,  in  which  neither  had  any 
interest  HeUf  that  the  wife  .was  not  es- 
topped from  settinff  up  against  the  grantee 
a  title  to  such  land  ther^ter  acquired  by 
her.     Oomale9  t.  Hukil,  20  R.  282. 

92.  Extent  of  the  estoppel  by  deed. 
—  Estoppel  at  law  can  only  be  created  by 
as  high  evidence  as  is  re<iaired  to  pass  the 
title  to  the  subject-matter.  Hence  no  parol 
estoppel  can  divest  one  of  title  to  land.  Mc- 
Pheraon  v.  WalUr$,  60  D.  200. 

Legal  estoppel  does  not  only  operate  by 
way  of  prohibiting  him  who  has  the  legu 
title  from  asserting  it,  but  also  to  pass  tne 
title  to  him  in  whose  favor  the  estoppel 
works.    Siniih  ▼.  Mundv,  62  D.  221. 

A  widow  is  estopped  by  her  husband's 
deed,  where  she  succeeds  to  his  possession 
without  any  allotment  of  dower,  she  being 
tenant  to  the  heir  who  is  estopped.  Bi0er- 
loic  V.  Newfomt  17  D.  666. 

Making,  recording,  and  permitting  sale  of 
lots  according  to  town  plats  creates  an  es- 
toppel upon  adjoining  owners  from  claiming 
ft  greater  interest  in  the  soil  of  streets  than 
is  indicated  upon  the  plats,  where  the  pur- 
chaser has  no  actual  notice  of  any  further 
claim.  Wtitbrod  v.  Chicago  etc  R.  R,  Co., 
86  D.  743. 

Where  A  and  B,  as  original  proprietors, 
lay  out  their  land  into  city  lots,  and  the 
town  plats  indicate  the  center  of  a  street  as 
the  line  of  original  division,  but  it  turns  out 
on  actual  measurement  that  the  street  is 
wider  than  indicated,  and  that  there  is  an  in- 
tervening strip  in  the  middle  of  the  street 
claimed  oy  A,  then  A  and  those  claiming 
title  under  him  to  lots  on  one  side  of  the 
street  are  estopped  from  setting  up  title  be- 
yond the  center  Une  of  that  street  as  against 
persons  who  purchased  lots  on  the  opposite 
side  of  the  street  after  the  plats  were  re- 
corded, and  without  actual  notice  of  A's  title 
to  the  strip  of  land  in  the  center  of  the  street 
»ot  indicated  by  the  plats.    76. 

A  Bun  will  M  bound  by  that  which  would 


have  bound  those  under  whom  he  claims, 
quoad  the  lubjeot- matter  of  the  claim;  for 
md  ientU  eommodum  $entire  debet  et  onua, 
P/eifer  v.  Sheboygan  etc  R.  R.  Co.,  86  D. 
761. 

No  man  can,  except  in  certain  cases  reg* 
ulated  by  statute  law  and  law  merchant, 
transfer  to  another  a  better  right  than  he 
himself  possesses;  the  grantee  shall  not  be 
in  a  beUer  position  than  he  who  made  the 
grant;  and  therefore  privies  in  blood,  la>4r, 
and  estate  shall  be  bound  by  and  take  ad- 
vantage of  estoppels.    lb. 

88.  as  respects  the  ^antor.  ~  1. 

Orantor  and  hie  friviee^  estopped.  —  A  con* 
veyance  with  general  warranty  estops  the 
grantor  from  setting  up  against  the  grantee, 
or  those  claiming  under  him,  any  after-ac- 
quired title.  Comstock  v.  Smith,  23  D.  670; 
Childi  V.  AleCheeneg,  89  D.  645. 

When  one  sells  and  conveys  lands  to  which 
he  has  no  title,  but  afterwards  acquires  title, 
his  hein  will  be  estopped  to  deny  the  title 
in  the  grantee.  Me  Wiltianu  v.  NUlw,  7  D. 
664. 

A  conveyance  by  an  heir  apparent  estops 
him  from  recovering  the  property,  when  it 
subsequently  descends  to  niin.  MePheraon 
V.  Cunlif,  14  D.  642. 

A  conveyance  by  one  co-tenant  to  another, 
for  the  purposes  of  partition,  with  a  special 
covenant  ot  warranty,  will  estop  the  grantor 
from  asserting  a  title  acquired  subeea  uent  to 
the  conveyance  and  based  on  a  tax  sale  made 
prior  thereto.      WilUanu  v.  Cray,  14  D.  234. 

Where  the  mortgagee  joins  wich  tiie  mort- 
gagor in  a  deed  conveying  the  mortgaged 
premises,  together  with  a  smaller  parcel 
owned  by  the  mortgagee  in  severalty,  the 
deed  containing  a  covenant  that  the  prem- 
ises are  free  from  encumbrances,  he  will  be 
estopped  to  assert  his  mortgage,  the  deed 
makmg  no  exception  of  it,  ana  he  not  giving 
the  purchaser  notice  that  he  claimed  any 
title.     Durham  v.  Alden,  37  D.  48. 

A  wife  uniting  with  the  husband  in  con- 
veyance of  land,  with  covenants  of  warranty, 
is  estopped  to  deny  her  title  to  the  land  at 
the  time  of  the  conveyance.  Na$h  v.  Spqf- 
ford,  43  D.  426. 

Estoppel  of  grantor  to  deny  grantee's 
title,  arising  from  his  deed,  extends  to  all 
persons  who  claim  from  or  under  the  grantor 
by  title  acquired  subsequent  to  the  grant, 
whether  by  deed  or  otherwise.  OiUkun  v. 
Bird,  49  D.  379. 

A  vendor  is  estopped  as  against  suliee- 
quent  creditors,  where  he  takes  from  the 
vendee  a  confession  of  judgment  for  the  bal- 
ance of  the  purchase-money  of  land  sold  te 
the  latter,  and  subsequently  conveys  the 
legal  title  to  the  vendee,  by  a  deed  contain- 
ing a  statement  that  the  consideration  is 
paid,  and  releasing  to  the  vendee  all  the  ven- 
dor's "estate,  right,  title,  interest,  claim, 
and  demand  whatsoever,  in  law  or  equity," 
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in  and  to  the  land,  concluding  with  ft  clause 
of  general  warranty.  These  cironmstanoes 
do  not  work  An  estoppel  by  deed,  bnt  do 
Msount  to  An  estoppel  mi  pats.  And  saoh  ▼en- 
dor  oanncvt  claim  as  agtdnit  thoM  who  have 
credited  his  grmntee  npon  the  faith  of  the 
deed.     Water^§  AvptoL,  78  D.  354. 

The  grantor  of  land  by  deed  of  WArranty 
is  estopped,  in  an  action  against  him  to  re- 
cover ue  laAd  bought  by  a  purchaser  thereof 
at  a  sale  under  ezecation  against  the|^ranteep 
from  asserting  any  title  to  the  premisec,  nor 
can  he  avail  mmeelf  of  any  defect  in  the  de- 
scription of  the  property  in  the  sheriff's  deed 
to  the  plaintiff:  Dodge  ▼.  WaUe^,  83  D.  61. 
&  P.,  CaiHfrey  v.  Wm,  83  D.  688. 

A  vendor  who  lells  real  estate  to  an  ezecn- 
tor,  receives  the  parchase-money,  and  ex- 
ecutes a  deed  in  accordance  with  tiie  terms 
of  the  contract  of  sale,  is  thereby  estopped 
from  claiming,  in  an  action  brought  against 
him  by  the  executor  for  rents  received  after 
the  sale,  that  the  purchase  was  invalid  be- 
cause made  by  the  executor  without  au- 
thority from  the  county  court  to  do  so. 
ShavBhanr,  Long,  96  D.  164. 

A  party  who  has  no  title  to  or  interest  in 
lands  may,  by  his  deed,  estop  himself  from 
afterward  questioning  the  validity  of  his 
title,  or  denying  that  he  had  authority  to 
convey  the  fee,  or  devote  any  interest  or 
estate  to  public  use  at  the  time  of  the  sale  or 
dedication.    Mankato  v.  Willard,  97  D.  208. 

One  who  executes  a  deed  to  defraud  credi- 
tors is  estopped  as  to  the  grantee.  Peterson 
V.  Brown,  45  R.  437. 

2.  Oraiuor  noi  eetopped,  —  One  whc^  under 
a  mistake  regarding  tne  location  of  a  boun- 
dary line  of  his  land,  gives  deeds  to  different 
lots,  bounding  them  on  a  line  short  of  his 
true  line,  will  not  be  concluded  in  relation 
to  any  otiior  persons  than  those  to  whom  he 
has  conveyed.  Jaekeon  ▼.  Woodruff  13  D. 
525. 

A  covenant  of  warrantv  against  all  claim- 
ing under  the  grantor  does  not  estop  him 
from  setting  up  an  after-acquired  title.  Com- 
etock  V.  8nM,  23  D.  670. 

A  conveyance  estops  the  grantor  from 
denyinff  that  he  had  any  title  at  the  time 
thereof  but  not  from  averring  that  there 
was  another  paramount  title,    lb. 

Defendant  in  ejectment  claiming  under  a 
conveyance  from  the  plaintiff's  divorced 
wife,  in  whose  favor  a  aecree  had  been  en- 
tered in  the  divorce  proceedings,  vesting  in 
her  the  absolute  title  to  the  premises  con- 
veyed, is  not  estopped  from  asserting  his 
rights  under  his  purchase  from  the  wife  by 
his  own  deed  of  the  same  premises,  executed 
to  the  husband  prior  to  the  institution  of  the 
action  for  divorce.  Bertkekmg  v.  Jchnmm, 
38  D.  179. 

The  grantor  in  a  deed  is  not  estopped,  by 
the  covenant  against  encumbrances,  itom 
ibowini^  in  aa  action  against  the  grmntas^ 


that  the  deed  was  given  by  him  and  aooept&i 
by  the  grantee,  subject  to  the  lien  and  en- 
cumbrance of  a  mortgage,  and  upon  an  ex- 
press verbal  stipulation  l)etween  tho  parties 
that  the  grantee,  in  consideration  of  the  de- 
livery of  the  deed,  would  assnmo  the  pay- 
ment of  the  mortgage,  and  indemnify  the 
grantor  against  it    BoOm  ▼.  Beodl,  53  Dl 

A  vendor  of  land  is  not  estopped  to  assert 
title  subeeouently  acquired,  unless  by  domg 
so  he  Is  obliged  to  deny  or  contradiet  some 
fact  alleged  m  hit  former  conveymnoew  Far' 
tridge  v.  PaUen,  54  D.  633. 

The  tenant  in  a  writ  of  entry  ta  not  es- 
topped b^  his  covenant  of  warranty  m  a 
deed  to  his  grantee,  to  whom  he  conveyed  a 
good  title,  from  settinjj  up  a  subsequent 
title  acquired  by  disseisin.  Siearm»  t.  i/cs> 
derwaee,  57  D.  65. 

3.  lUueiralions,  ^  Where  a  tenant  ia 
possession  of  land,  claiming  to  hold  ad- 
versely, after  issue  joined  in  aa  action  of 
ejectment  against  him,  received  a  deed  of 
release  of  the  premises  from  one  of  the  lessors, 
—  Acid,  that  the  deed  was  effectoal  as  be- 
tween the  Darties  to  it,  so  that  the  grantor, 
as  between  him  and  the  grantee,  is  estopped 
from  setting  up  any  claim  to  the  property 
purported  to  be  conveyed.  Jaektom  v.  2>e- 
mont,  6  D.  259. 

A  husband  and  wife  conveyed  land,  as  the 
husband's  land,  in  which  neither  had  any  in- 
terest. Heidf  that  the  wife  was  not  es- 
topped from  setting  up  against  the  f^rantee 
a  title  to  such  land  thereafter  aoqmivd  by 
her.    Cfontales  v.  HukU,  20  K  282. 

A  person  sold  a  house  having  windows 
overlooking  his  adjacent  lands.  ^  Heid,  that 
he  was  estopped  from  obstructing  the  win- 
dows, if  they  were  necessary  to  give  light 
and  air  to  tiie  house;  but  not  if  snifieieBt 
light  and  air  could  be  derived  from  other 
windows  opened,  or  which  oould  oonve- 
niently  be  opened,  elsewhere  in  the  hoesa. 
Turner  v.  Thompeon,  24  IL  497. 

24.  as  respects  the  grantea.— 

Where  land  is  conveyed  with  certain  reetrio- 
tions  on  the  power  of  alienation,  and  the 
grantee  aliens  in  violation  thereof,  bat  by 
subseouent  events  such  restrictions  are  at 
an  end,  his  heirs  are  estopped  from  contest- 
ing the  validity  of  the  conveyanoe.  Me  WU- 
name  v.  Nieiy,  7  D.  654. 

A  grantee  is  not  estopped  from  showing 
that  the  deed  was  voluntary  under  which  he 
claims,  altiiough  a  valuable  consideratioa  is 
expressed  therein,  where,  by  reason  of  its 
being  voluntary,  the  land  is  decreed  to  be 
sold  to  pay  a  pre-existing  debt  of  the  grantor, 
and  an  action  is  brought  on  a  warranty  con- 
tained in  the  deed  against  the  grantor's 
executor  and  devisees,  the  estop|Ml  being 
discharged  by  the  ffrantor*s  defult  ia  not 
paying  the  debt  Auusa  t  ^sdhwr,  S9  IX 
401. 
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A  p^rty  to  a  deed  is  not  pertnitted  to 
prove  that  he  has  no  title  to  the  land  con- 
veyed,  by  virtue  thereof,  where  the  deed 
contains  covenants  or  recitals  inconsistent 
with  the  proof  offered.  Thom/pMn  v.  Thomp- 
tony  36  D.  751. 

A  grantee  may  fortify  his  title  by  a  tnbee- 
qnent  deed  from  his  grantor  to  the  premises 
originally  conveyed,  and  is  not  estopped  from 
claiming  that  the  title  passed  by  the  prior 
conveyance,  if  bv  so  doing  he  do  not  preja- 
dice  the  rights  of  others.     lb, 

A  deed  cannot  be  defeated  for  one  purpose 
and  relied  upon  for  another.     lb. 

A  grantee  in  a  deed  is  not  estopped  from 
claiming  a  paramount  title  under  a  convey- 
ance from  another  grantor.  Ccuey  v.  Infoa, 
39  D.  668. 

A  grantee  is  not  estopped  to  deny  the  title 
of  his  grantor  in  an  action  of  ejectment. 
Maekht  v.  DubrtuiU  43  D.  650. 

One  of  two  grantees,  claiming  under  the 
same  grantor,  is  not  estopped  from  showing, 
in  an  action  of  ejectment  between  them,  an 
outstanding  title  adverse  to  that  of  the 
grantor.    Joeekel  v.  Efiston,  47  D.  142. 

An  exception  in  an  administrator's  deed  of 
the  widow  s  dower  does  not  estop  the  pur- 
chaser from  controverting  the  fact  of  the 
marriage,  nor  the  legitimacy  of  the  children. 
Stevemon  v.  MeReary,  61  D.  102. 

The  grantee  of  a  vendor  is  not  estopped 
by  accepting  a  trust  deed  of  the  premises 
from  a  vendee  in  possession  as  security  for  a 
debt  due  another,  from  recovering  the  prem- 
ises in  ejectment^  against  the  vendee,  upon 
the  latter's  failure  to  comply  with  his  con- 
tract of  purchase.  Seabury  v.  Stetoart,  58  D. 
254. 

A  vendee  in  possession  under  an  execu- 
tory contract  is  estopped  to  impugn  the  title 
of  the  vendor,  or  to  set  up  an  outstanding 
title  in  ejectment  against  him  after  his  fail- 
are  to  pay.     lb, 

A  party  accepting  a  deed  in  good  faith, 
which  does  not  embrace  the  identical  lands 
described  in  the  covenant,  cannot  afterwards 
dispute  the  same.  MarnhcUl  v.  Haney,  69  D. 
92. 

One  who  is  in  possession  of  land,  claiming 
it  as  his  own,  does  not  admit  title  in  another 
by  purchasing  thQ  other's  claim  of  title  to 
quiet  his  own  title  and  avoid  litigation. 
Such  purchaser  is  not  estopped  by  the  pur- 
chase from  denying  the  validity  of  the  claim 
thus  purchased.  Carmon  v.  Stochnon,  95  D. 
205. 

25.  Estoppel  by  recitals  in  deeds.  *~ 
A  party  who  has  admitted  a  fact  in  his  deed 
is  estoppel  not  only  from  disputing  the  deed, 
but  every  fact  which  it  recites,  and  so  are 
all  persons  claiming  under  and  through  hiuL 
Stow  V.  Wyae,  18  D.  99. 

A  general  recital  is  no  estoppel,  but  a  re- 

*  Estoppel  of  married  woman  hi  recitals  in  her 
iMd,  SM  BOttb  2»  JL  f74-«r7. 


cital  of  a  particular  fact,  if  material,  is  an 
estoppel.     HcUl  v.  Benner,  21  D.  394. 

A  recital  in  a  sheriff  *s  deed  of  the  date  of 
the  sale  does  not  estop  the  grantee  from 
showing  that  it  waa  made  on  another  day. 
lb. 

Recitals  in  a  deed  are  estoppels  when  they 
are  of  the  essence  of  the  contract;  but  the 
parties  to  a  bargain  and  sale  deed  are  not 
estopped  to  show  that  one  of  the  bargainors 
was  a  feme  ioiUt  although  the  deed  recites 
that  she  was  a  feme  coverL  Den  v.  Chaffin, 
22  D.  711. 

A  purchaser  of  land  whose  deed  recites 
that  the  land  was  sold  as  the  property  of  the 
obligee  in  a  bond  is  estopped  by  such  recital 
to  deny  the  title  of  such  obligee.  HatUy  v. 
Blaekfwd,  26  D.  114. 

Recitals  in  a  deed  will  operate  as  an  es- 
toppel against  the  grantee,  only  under  those 
circumstances  where  the  declarations  of  a 
grantor,  made  at  the  time  of  the  execution 
of  a  deed,  would  be  evidence  against  the 
grantee  and  those  claiming  under  him. 
Joeekel  v.  EaeUm,  47  D.  142. 

Recitals  in  deeds  sometimes  operate  as 
estoppels,  but  none  but  privies  and  parties 
shall  have  advantage  of  tbem.  SUventon  v. 
McReary,  61  D.  102. 

Recitals  in  a  deed  estop  all  parties  and 
privies,  as  a  general  rule,  out  this  rule  does 
not  extend  to  mere  description  or  non-essen- 
tial averments.  Os6onie  v.  EndkoU,  66  D. 
498. 

The  grantor  in  a  deed  is  not  estopped  by  a 
recital  that  he  held  in  trust  for  the  grantee 
in  a  suit  against  the  grantee,  where  no  new 
parties  have  intervene.     lb. 

26.  Assignments  for  benefit  of  cred- 
itors. —  One  who  has  purchased  goods  from 
another  who  had  previously  made  a  fraud- 
ulent assignment  of  them  is  estopped,  like 
his  vendor,  from  impeaching  the  assign- 
ment.    Bynwn  r.  AfiUer,  41  R.  467. 

27.  Bonds,  generally.  —  A  and  B, 
partners,  executed  their  promissory  note, 
and  soon  after  dissolved  partnership,  A  as- 
suming all  the  debts,  and  giving  B  a  bond  of 
indemnity  to  save  him  harmless  therefrom. 
The  holder  of  the  note  covenanted  with  A 
to  indemnify  and  save  him  harmless  from 
the  note  or  any  claim  that  B  might  make  by 
reason  of  payments  on  the  note,  out  reserved 
the  right  to  sue  B  at  any  time  within  a  year 
without  being  liable  npon  his  bond  to  in- 
demnify A  Beldf  that  in  an  action  against 
B  on  the  note  he  could  not  avail  himself  of 
the  indemnity  given  to  A,  as  an  estoppel,  to 
avoid  circuity  of  action,  it  not  being  a  re* 
lease.     Berry  v.  OilUti,  43  D.  684. 

28.  Guardians'  bonds.  —  The  surety  on 
a  ffuardian's  bond,  executed  to  enable  him  to 
seU  his  ward's  real  estate,  is  estopped,  after 
the  sale  and  receipt  of  the  money,  to  deny 
his  appointment  si  gnsrdiaa.  Ortof  ▼;  Siaii^ 
il&.646. 
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89.  Iioaaea.*  —  One  who  enters  upon 
land  under  the  title  of  another  ia  estopped 
to  deny  that  title.  J?ar26  t.  if  oC%,  23  D.  407. 

A  lessee  for  vears  by  indentnre  is  estopped 
to  deny  his  lessor's  title  only  dnrinff  the 
term.    Cairpaiier  ▼.  Thompaon,  14  D.  348, 

A  tenant  is  bound  by  an  estoppel  on  his 
landlord  existing  before  the  tenant's  title  is 
derived.    B^ffenow  ▼.  Newaom^  17  D.  665. 

A  lessee  indnced  by  fraud  or  management 
to  accept  the  lease  is  not  estopped  from  dis- 
puting the  lessor's  title.  Hail  ▼.  BenneTf  21 
D.  394. 

An  execution  debtor  is  estopped  by  taking 
a  lease  from  the  purchaser  on  execution,  who 
has  paid  the  money,  from  relying  on  an  ir- 
regularity in  the  sale,  and  any  one  coming 
mto  possession  under  him  is  sJso  estopped. 
Leaheif  t.  Oardner,  38  D.  784. 

The  usurper  of  a  franchise  cannot  claim 
allegiance  from  the  lessee  which  would  be 
due  from  a  tenant  to  his  landlord,  and  there- 
fore the  lessee  of  a  ferry,  when  sued  on  a 
note  given  for  the  rent,  is  not  estopped  from 
setting  up  want  of  title  in  his  lessor  to  the 
franchise.    Milkm  ▼.  Haden,  70  D.  623. 

A  lessee  is  not,  by  a  covenant  to  pay  rent, 
estopped,  in  an  action  for  the  rent,  to  show 
that  uie  lessor's  estate  ended  before  the  rent 
accrued.     Lanuon  ▼.  Clarhson,  18  R.  498. 

80.  ]Cortgag6S.t^  Where  one  borrows 
money,  and  gives  his  note  for  larger  sum, 
payable  to  the  bearer,  with  interest,  and  the 
person  to  whom  it  is  given  on  the  next  day 
sells  the  note  to  a  thira  person,  to  whom  he 
procures  the  maker  to  execute  a  mortgage 
to  secure  the  note,  no  inquiry  being  made, 
and  no  information  given  about  the  consid- 
eration of  the  note,  the  mortgagor  is  not 
estopped  by  the  mortgage  from  pleading, 
against  the  mortgagee,  a  failure  of  oonaia- 
eration  as  to  the  amount  of  the  difference 
between  the  face  of  the  note  and  the  sum 
actuslly  borrowed.  Muuehnanv,  McElhennyf 
85  D.  446. 

A  mortgagor  of  fee  in  public  lands,  who, 
after  such  mortgage,  acquires  title  to  su<di 
lands  under  the  Meral  homestead  act,  is 
estopped  ttom  denying  the  lien  of  the  mort- 
gage, and  setting  up  the  title  afterwards 
voluntarily  acquired  to  defeat  it.  Khrkaldie 
V.  Larrabee,  89  D.  205. 

A  married  woman  held  in  her  maiden  name 
real  estate  which  belonged  to  her  before 
marriage.  Representing  herself  as  a  widow 
and  concealing  her  marriage,  she  applied  for 
a  loan  thereon,  and  executed  a  mortgage 
therefor  in  her  maiden  name  without  her 
husband  joining  in  it,  the  other  party  being 
ignorant  of  her  marria|^.  Held,  that  in 
equity  she  could  not  avoid  the  mortgage  and 
retain  the  money.  PaUermm  v.  Lawrtnct^ 
82R22. 

*  Bee  also  Landlobd  and  TsNAHTt  lO-lZ 

t  See  note  on  estoppel  by  mortgage,  45  D.  809- 


A  mortgagee  indorsed  hia  name  with  ha 
seal  on  a  mortgage,  and  parted  with  its  pn*. 
session.  A  satinaction  of  the  mortgage  vu 
thereafter  written  above  his  signatare,  with- 
out his  knowledge,  and  dnly  recorded,  //nfirf, 
that  an  innocent  subsequent  purchaser  vm 
protected  against  the  mortgagau  OiQr  Cwmril 
V.  Ruan,  53  R.  713. 

81.  Effect  of  covenants  to  immb  title 
by  eetoppeL  —  1.  Seiam  ami  rigJd  towm  e^. 
—  In  an  action  on  a  covenant  of  eeisin  i.  • 
plaintiff  is  not  estopped  by  hia  own  mort- 
gage of  the  land  subsequent  to  the  covenant, 
or  a  sale  by  the  sheriff^  to  my  that  the  de- 
fendant, the  covenantor,  had  no  title.  Lsf 
V.  Thamaaf  2  D.  354. 

Covenants  of  lawful  seisin  in  fee  and  good 
right  to  convey  do  not  estop  the  grantor 
from  setting  up  an  after-acquired  title  against 
the  grantee.     Allen  v.  Sayward,  17  IX  221. 

2.  Warranty,  —  The  lineal  warrmn^  of  a 
tenant  in  tail  m  possession,  deaoendii^  with 
assets  of  equal  value  to  the  heir  in  ta^  ban 
and  estops  such  heir  from  claiming  the  lands 
80  warranted  by  his  anceator.  Ford  t.  ffa^ 
23  D.  369. 

A  person  is  estopped  from  asserting  a  title 
to  kuid  paramount  to  that  of  his  wifes 
father,  when  it  appears  that  the  latter,  dur- 
ing his  lifetime,  being  seised  ci  the  land, 
conveved  it  with  warranty,  and  subse- 
quently died,  leaving  his  daughter  his  sole 
heir,  with  assets  more  than  the  valne  of  Uie 
land,  because,  in  case  of  a  reoovery  npoa 
such  paramount  title,  the  defendant  w<xUd 
have  an  action  against  the  plaintiff  and  bis 
wife,  upon  her  ancestor's  covenant^  to  re> 
cover  the  value  of  the  land.  B<Mie§  ▼.  Nor- 
cro98,  28  D.  271. 

The  doctrine  of  estoppel  upon  a  warranty 
only  applies  where  there  is  a  privity  of  es- 
tate witn  the  warrantor.  Mcdrrg  ▼.  Kmg, 
39  D.  166. 

The  oovenant  of  warranty  may  operate  as 
an  estoppel  by  way  of  rebutter,  where  aa 
instrument,  void  as  a  conveyance  for  wast 
of  words  of  grant,  contains  sueh  covenant, 
with  the  names  of  covenantor  and  cove- 
nantee, and  a  description  of  the  land. 
Brwm  V.  Manier,  63  D.  223. 

Covenants  of  non-claim,  and  that  grantor 
will  warrant  and  defend  tiie  land  conveyed 
b^  his  deed,  free  from  all  encumbrances  by 
him  made,  do  not  estop  the  grantor  to  claim 
the  land  under  a  title  subsequently  ac- 
quired by  him.  Partridge  v.  PaUem^  64  D. 
633. 

If  a  grantor  in  deed  of  warranty  snbee- 
quently  acquire  title,  he  and  hia  successors 
in  interest  are,  at  the  election  of  the  grantee, 
estopped  to  set  up  the  subsequently  acquireo 
tiUe  as  against  him;  but  there  is  no  force  to 
the  original  deed  to  convey  the  title  not  thes 
existing  ia  the  grantor.  Bkmekard  t.  EiUt, 
6IDr417. 

3w  //^MSfrotioM.  ~ If  A  eonve /■  land  toft 


tmdaiK  to  lrot««  in  Amertoaa 

and  afterwards  reoonyeys  to  O  with  war- 
ranty»  and  B  then  eonveys  to  A,  this  eon- 
▼•yanoe  will  inure  to  0»  and  a  ereditor 
levying  an  execution  on  the  land  ae  A*e  will 
be  estopped  by  A'e  warranty.  KimbaU  t. 
BhMeU,  22  D.  470. 

Nine  heirs  were  Jointly  owners  of  the 
Tanner  tract  and  the.  Walker  tract.  Two 
of  them  sold  their  interest  in  the  Tanner 
traoty  with  coTenants  of  general  warrant)r. 
Suheequently  the  two  tracts  were  parti- 
tioned, and  the  whole  of  the  interest  m  one 
of  these  grantors  was  set  apart  to  her  in  the 
Tanner  tract,  and  the  whole  share  of  the 
other  in  the  Walker  tract.  The  purchaser 
took  poesession  of  the  share  of  the  one  in 
the  Tanner  tract;  and  in  an  action  by  her 
to  recoTor  from  him  to  the  extent  of  her 
ninth  interest  in  the  Walker  tract,  — heldt 
that  she  was  estopped  by  her  corenants  of 
general  warranty,  out  that  she  waa  entitled 
to  pursue  the  share  of  the  other  grantor  in 
the  Walker  tract  MUeheU  t.  PeUw,  98  D. 
777. 

If  one  having  no  title  to  land  conveys  the 
same  with  warranty  to  A  by  a  deed  duly 
recorded,  and  he  afterward  acquires  a  title 
and  conveys  to  B;  the  purchaser  of  B  b  es- 
topped to  aver  that  the  grantor  was  not 
seised  at  the  time  of  hia  conveyance  to  A, 
the  first  ffrantee.  The  right  of  the  pur- 
chaser of  A  to  insist  on  the  estoppel  is  not 
impaired  by  admittins,  in  an  action  for  the 
possession  of  the  land,  that  A's  grantor  had 
no  title  when  he  conveyed  to  hioL  Me- 
Ouiker  t.  MeEve$,  II  K  20S.  &  P.,  Potti 
T.  DwtdaU,  II  R.  767. 

A  widow  entitled  to  dower  in  lands  ao- 
oepted  from  the  heir  a  conveyance  in  fee  to 
the  land  with  warran^,  and  entered  into 
possession.  The  heir  dying,  his  widow 
brought  an  action  of  dower  against  the  first 
widow.  Held^  that  the  first  widow  was  not 
estopped  to  claim  dower  by  the  covenants  of 
warranty  in  the  deed  to  her.  McLeery  ▼. 
McUery,  20  R.  683. 

88.  Strangers  not  estopped,  nor 
oan  they  invoke  estoppeL  —  Estoppels 
operate  only  on  parties  and  privies  in  blood 
or  estate,  and  can  be  used  neither  by  nor 
affainst  strangers.  Cedl  y,  Cecil,  81  D.  626; 
Alexander  ▼.  Waller,  60  D.  6^. 

This  principle  applies  to  all  classes  of  es- 
toppels.   Sim-paon  t.  Pearwn,  W  D.  677. 

Purchasers  of  land  Who  make  relinquish- 
ment of  title,  to  inure  to  benefit  of  actual 
settlers  under  pre-emption  claims,  are  es- 
topped to  set  up  their  title  only  as  against 
such  settlers.  Qibmm  t.  HutehiM,  &  D. 
772. 

A  devisee  is  not  affected  by  estoppels  in 
poit  as  to  his  title,  as  he  is  not  a  purchaser 
for  a  valuable  consideration,  and  such  pur- 
chasers alone  are  affected  by  such  estoppels. 
Thomfeim  ▼.  Thomjawi^  68  I>.  638. 

Detaadant  in  ejectment  is  not  estopped  by 
1  A.  O.  B.-S1 
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his  deed,  as  against  plaintiff,  who  is  an  en* 
tire  stranger  thereto.  FrankSn  t.  Dorkmd, 
87  D.  III. 

Deed  of  defendant  in  ejectment  will  not 
operate  as  estoppel  in  paig  upon  him,  as 
against  the  plainti£^  who  is  a  stranger 
thereto,  in  regard  to  the  description  of  the 
land  s1»ted  therein,  if  it  does  not  appear 
that  such  description  was  inserted  with  a 
view  to  influence  the  plaintiff  in  the  conduct 
of  his  own  afibir%  or  uiat  he  was  influenced 
by  it  in  fact    Rk 

T.,  a  debtor,  applied  to  M.,  his  ereditor, 
to  purchase  a  piece  of  land  at  sheriff's 
sale,  and  to  give  him  further  time  to  re- 
deem it  in.  The  creditor  agreed,  and  pur- 
chased accordingly.  The  debtor  died. 
Defendants  came  in  under  hiuL  No  offer  to 
redeem  the  land  had  been  made.  Held, 
that  defendants  were  not  estopped  to  dis- 
pute plaintiff's  title  in  an  action  of  eject- 
ment   Jiaplea  t.  Tmi$,  63  D.  779. 

A  tenant  bv  the  curtesy  couTeyed  the 
land  in  fee  wiui  full  oovenants  of  warranty, 
and  afterward  died,  leaving;  assets  equal  to 
the  land.  Held,  that  his  children  were  not 
estopped  by  the  deed  to  assert  their  title  to 
the  land  by  inheritance  from  the  mother. 
Mum  T.  Alpaugh,  19  R.  464. 

IV.  Ebtoppil  nr  Pais. 

88.  How  created,  generally.*  — The 
doctrine  of  estoppel,  though  beneficial  in 
many  respects,  is  not  to  be  extended  to  new 
cases.  FieUr§  EHaU,  21  D.  464.  S.  P., 
Penn  t.  Beitey,  68  D.  697. 

Estoppel  Ml  pai$  always  arises  from  an  act 
done^  snch  as  partition,  entry,  Uvery,  accept- 
ance of  rent^  or  ol  an  estate.  FieUVe  SktaU, 
21  D.  454. 

The  rule  as  to  estoppel  in  pai$  is,  that  where 
a  man,  by  his  woros  or  conduct,  willfully 
causes  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  induces  him  to 
act  upon  that  belief,  so  as  injuriously  to 
alter  his  previous  plans^  the  former  is  con- 
cluded from  averring,  as  against  the  latter, 
a  different  state  of  tilings  as  existing  at  thai 
time.  Brown  t.  Wheeler,  44  D.  660.  S.  P., 
Bay  T.  MeMuriry,  83  D.  322;  Musaelman  v. 
MeElhenny,  86  D.  446;  Datie  t.  Davie,  86  D. 
167;  ChoiUeau  r.  Ooddm,  90  D.  462. 

TtoM  rule  may  be  applied  to  interests  in 
realty.    Proton  t.  Wheeler,  44  D.  650. 

An  estoppel  in  paia  arises  wherever  an  act 
is  done  or  a  statement  made  by  a  party,  the 
truth  or  efficacy  of  which  it  would  be  a  fraud 
on  his  part  to  controvert  or  impair.  Common" 
vfealth  ▼.  JioUii,  61  D.  499.  S.  P.,  Welland 
Canal  Co.  ▼.  Halhaway,  24  D.  61;  Cray  v. 
AUen,  46  D.  623;  Simpaon  t.  Pearmm,  99  D. 
677. 

To  constitute  an  estoppel  in  paie,  there 
must  be:  1.  An  admission  inconsistent  with 

*  Eitoppels  arising  from  businesa  beins  coB' 
ducted  in  name  ol  wiie^  see  aoH  M  D.  $TM^ 
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the  eTidenoe  proposed  to  be  given,  or  the 
eUim  offered  to  be  set  up;  2.  An  action  by 
the  adTene  party  upon  such  admission;^  3* 
An  injary  to  nim  by  aliowLng  the  admiarion 
to  be  disproYed.    Taylor  ▼.  Zepp,  60  D.  113. 

The  doctrine  of  estoppel  is  as  old  as  the 
statute  of  frandsi  and  as  sach  a  part  of  the 
law  of  the  Und*  That  the  one  may  be  a 
modification  or  a  regulation  of  the  pthar  b 
no  objection  to  either,    /ft. 

A  person  may  be  estopped  by  matter  la 
puis  as  well  as  by  record  and  by  deed.  Bar* 
tern  T.  TurbenlU,  67  D.  782. 

Estoppels  m  paia  depend  upon  the  eircum« 
stances  of  the  particular  case.  Btaardtlejf  t. 
FaoH.  84  a  40& 

To  establish  an  estoppel  in  pm$f  it  mnst  be 
shown  that  the  person  sought  to  be  estop]^ 
has  made  an  admission  or  done  an  act  with 
the  intention  of  influencing  the  conduct  of 
another,  or  that  he  had  reason  to  beliere 
would  influence  his  conduct^  inconsistent 
with  the  oTidence  he  proposes  to  giTs^  or 
the  title  he  proposes  to  set  up;  that  the 
other  party  has  acted  upon  or  been  in- 
fluenod  by  such  act  or  declaration;  and  that 
the  per^  will  be  prejudiced  by  allowing  the 
truth  01  the  admission  to  be  disproved. 
Broum  ▼.  Bowen,  86  D.  406.  &  P.,  PkU- 
Up^rgh  Bank  r..Fubner^  86  D.  193. 

A  transaction  which  is  void  because  pro- 
hibited by  law  cannot  be  purged  of  its  in* 
firmity  by  means  of  an  estoppel.  MarOm  v. 
Zc^MoeA,  99  D.  366. 

The  acts  and  admissions  lof  a  party  may 
estop  him  from  even  speaking  the  truth, 
when  in  good  conscience  and  honest  dealing 
he  ought  not  to  be  permitted  to  gainsi^ 
them.  8imp§fm  v.  Ftarwn,  99  D.  677; 
Water$*§  Appeal,  78  D.  364;  Caider  t.  GAop- 
man,  91  D.  163. 

Two  things  must  oononr  to  create  an  es* 
topi^l  by  which  sn  owner  may  be  deprived 
of  his  property,  by  the  act  of  a  third  person, 
without  his  assent:  1.  The  owner  must  clothe 
the  person  assuming  to  dispose  of  the  prop- 
erty with  the  apparent  title  to  or  authority  to 
dispose  of  it;  and  2.  The  person  alleging  the 
esoppel  must  have  acted  and  parted  with 
value  upon  the  faith  of  such  apparent  owner- 
ship or  authority,  so  that  he  wul  be  the  loser 
if  toe  appearances  to  which  he  trusted  are  not 
real.     Bernard  v.  Campbell,  14  R.  289. 

84.  Who  are  estopped.  *~  Estoppel  m 
pOM  is  an  impediment  or  bar  to  assertion  of 
right  of  action  arising  by  a  man's  own  act,  or 
where  he  is  forbidden  by  law  to  speak  against 
his  own  act.  It  extends  to  and  binds  privies 
in  blood,  privies  in  estate,  and  privies  m  law. 
MiU»  V.  Grave*,  87  D.  314. 

An  estoppel  t»  paie  binding  a  husband  binds 
is  widow  also  with  respect  to  land  of  which 


*  Kstoppels  <»  poll,  as  applicable  to  infants,  see 
BOte.44ir28&-287. 
EatODpeU  <«  paie  against  married  woman,  see 


she  succeeds  to  his  possessioo.  B^guhm  v. 
Newwom,  17  D.  665. 

A  person  claiming  title  under  one  estopped 
is  bound  by  the  estoppel,  thongb  he  claims 
homaJSde.  nnless  the  estoppel  is  frandnicnt 
MeOraya/  v.  Btanmm,  54  D.  191. 

An  ii^t  is  estopped  by  Us  aetoal  and 
positive  fraud*  at  Uw  as  weU  as  in  equity, 
from  attacking  the  title  of  an  innooent  par- 
chaser.    Barkam  t.  TmrietfiOe,  57  D.  782. 

Equitable  estoppels  to  prevent  Inuid  ap- 
ply to  infants  as  well  as  soults;  to  insolvent 
sureties  and  guardians  as  well  ns  penoas 
acting  lor  themselves;  and  tliqr  luMre  plaee 
as  weU  when  the  jprooeeds  arise  from  a  sale 
by  authority  of  law  as  when  tfaey  spriiig 
from  the  act  of  ihm  party,  ^sms  ▼.  IMml 
68  D.  697. 

Although  an  estoppel  la  jmie  aay  not 
always  run  with  lima,  a  snnseqnent  pur- 
chaser with  knowledge  of  the  facts  eonsti- 
tutiuji  the  estopnel  can  stand  in  no  better 
condition  than  nis  grantor.  fflfier^fCffrf  v. 
3mer&on,  83  D.  624 

A  vendee's  title  cannot  be  eonteetei  as  be- 
ing within  the  statute  of  frand^  beoanas  the 
contract  of  sale  was  verbal,  by  one  who  ad- 
vanced the  unpaid  purchase  mooay  to  the 
vendor,  taking  from  him  a  deed  as  security 
therefor.     Hmmer  t.  IxBmotii,  93  D.  766u 

One  who  procures  the  passage  6t  an  act,  cr 
afterwards  sanctions  i^  cr  derives  intcrcit 
or  consideration  from  i^  should  net  be  al- 
lowed to  retain  his  advantage  cr  keep  his 
consideration,  and  then  repudiate  tiie  net  as 


unoonstitutionaL    Feraamm  v. 
D.35a 

Hdrs  of  n  maUKt  who  reoogniaed  Iheir 
ancestor's  dsedafter  his  death,  and  confirmed 
it  to  the  hein  of  the  grantee,  ere  eetof^ied 
by  such  acts  snd  admissions  to  deny  its  va- 
lidity, unless  they  have  been  misled  by  mis- 
take or  fraud.  And  where  peracsu  have  so 
estopped  themselves,  their  hein  and  anccea- 
sors  are  likewiae  concluded.  Periis  t.  BiU, 
98  D.  481. 

A  party  is  not  sstopped  to  show  that  his 
adversary  has  taken  advantage  ci  wrong  or 
fraud  committed  sgainst  him  to  annul  n  coo- 
tract  or  conveyance.  Wood$  v.  JEtri^  61  D. 
614. 

Parents  executed  and  dsliveied  a  deed  of 
premises  to  their  child  of  six  yean.  When 
the  child  became  siTtoen,  the  perenta  exe- 
cuted a  conveyance  cl  the  same  premises, 
with  other  real  estate,  to  8.,  in  trust,  upoa 
which  he  made  large  advances  in  money.  To 
this  conveyance  the  name  of  the  mother  was 
signed,  by  the  child,  at  her  requests  ffeU, 
ihkt  the  child  was  not  thenby  estopped  fitem 
claiming  title  to  the  pnmises  under  tbe  pre- 
vious deed,  no  fraudulent  intenticai  beii^ 
proved.    Spencer  v.  Carr,  6  R.  112. 

85.  How  fjAT  liacts  out  of  whidi  eo- 
toppel  arieee  mnet  be  relied  on.  —  Bqoi- 
tabie  estoppel  never  Ukm  plaee  nnlans  tic 
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party  seeking  to  arail  himself  of  it  has  heen 
Actually  misled.  JeweU  r.  ift7^,  61  D.  751; 
DiUer  t.  Brambaker,  91  D.  177;  SmpBom  r. 
Pearmm,  99  D.  577;  ifat*  t.  Zdln^badk.  99 
D.  366. 

Where  one  asserts  in  a  single  sentanos  that 
leprasentatioQ  was  made  to  htm  and  that  he 
believed  it^  the  natural  meaning  of  it  is  that 
he  belioTed  it  becanse  he  relied  on  the  tmth 
of  the  statement,  and  not  nnon  information 
that  ha  might  have  derired  from  soma  other 
aonroe.    Halm  t.  DooUUky  86  D.  767. 

In  order  that  declarations  or  oondnot  of 
parties  shall  operate  as  estoppels,  in  respect 
to  title  to  real  property,  it  must  appear, — 1. 
That  the  party  makinff  the  admissions,  by 
his  declarations  or  conduct,  was  apprised  of 
the  true  state  of  his  own  title;  2.  That  he 
naade  the  admission  with  the  express  inten- 
tion to  deoeiTe,  or  with  such  careless  or  cul- 
pable neffliffenoe  aa  to  amoont  to  eonstmct- 
ive  fraud;  Z,  That  the  other  party  was  not 
only  destitute  of  all  knowledge  of  the  true 
atate  of  the  title,  bat  of  all  oonYenient  or 
ready  means  oil  acquiring  such  knowledge  by 
the  use  of  ordinary  diligence;  and  4.  Tbat  he 
relied  directly  upon  sudi  admission,  and  will 
be  injured  by  allowing  its  truth  to  be  dis- 

SroTcd.  Mar^  ▼.  ZeUeHnMch,  99  D.  866. 
.  P.,  Nemnan  t.  Hook,  90  D.  878. 

In  an  action  to  recover  possession  of  land 
held  bv  an  innocent  purchaser,  who  claimed 
title  through  a  forged  deed  which  had  been 
of  record  nvB  years  with  knowledge  of  the 
plaintiff  the  delay  of  the  plaintiff  to  attack 
the  forged  deed  is  ^lA^material  if  it  be  not 
relied  upon  as  extinguishing  the  plaintiff's 
title  by  the  operation  of  the  statute  of  limi« 
tations;  and  such  delay  does  not  estop  the 
plaintiff  to  say  that  the  alleged  deed  is  not 
hia  deed.    Mefe^  r.  ChiUm,  10  R.  279. 

W.  agreed  in  writing  to  deliver  to  B.  or 
bearer  a  phaeton  on  a  certain  day  a  few 
months  later,  and  therein  acknowledged  pay- 
ment; the  real  consideration  was  the  note  of 
another,  payable  >  a  few  days  earlier,  and  it 
was  agreed  by  W.  and  B.  tiiat  if  tiie  note 
was  not  paid,  W.  should  be  under  no  obliga- 
tion to  deliver  the  phaeton.  K.  was  present 
at  the  interview,  but  did  not  hear  the  con- 
versation. Subsequently  B.  offered'the  agree- 
ment for  sale  to  a  third  person,  who^  in  the 
bearine  of  K.,  asked  W.  if  it  was  genuine,  to 
which  w*.  answered  in  the  affirmative,  not 
knowing,  however,  that  any  sale  was  pro- 
posed; that  person  not  buying  it,  K.,  relying 
on  what  he  heard  W.  say,  purchased  it  of  B. 
In  an  action  on  the  agreement,  —  A«ii,  that 
W.  was  not  estopped  from  showing,  and  might 
ahow  by  parol,  the  real  consideration  for  the 
agreement,  and  that  it  had  failed.  Kinney 
V.  WhUon,  26  U.  462. 

80. or  acted  upon.  —  Conduct  or 

admission  which  concludes  a  party  must  be 
plainly  inconsistent  with  the  right  which  he 
Afterwards  seta  up,  and  must  have  been  acted 


upon  by  the  other  party;  or  if  an  act  or  omia* 
sion  be  susceptible  of  two  constructions,  one 
of  which  is  consiBtent  with  the  right,  there 
IB  no  estoppeL     Wan  v.  Cmofet,  60  D.  482. 

Kstoppel  is  not  created  by  admissions  or 
declarations  which  are  not  acted  upon,  and 
are  not  such  as  would  produce  injury  to  the 
party  to  whom  they  are  made.  DritkeU  ▼. 
MaUer^  80  D.  106;  McMahon  v.  Shan,  61  D. 
601;  MaXkmeif  v.  Horan,  10  R.  335. 

Mere  deoluations  to  strangers,  unless  com- 
municated to  and  acted  upon  by  the  party, 
will  not  operate  aa  an  estoppeL  And  gener- 
ally, when  the  avenues  of  information  are 
equally  open  to  both  parties,  there  will  be 
no  bar.    Milk  v.  QraoeB,  87  D.  314. 

An  owner  of  land  having  his  title  duly  r»> 
corded  has  ^ven  all  information  of  his  elain 
that  IB  required  by  law.    lb. 

Plaintiff  in  ejectment  showing  title  in4iim- 
self  and  his  grantor  duly  recorded  is  not  ee* 
topped  bv  di^arations  made  by  such  grantor 
to  tne  efllect  that  he  had  conveved  the  lands 
in  question  to  the  grantors  of  the  defendant, 
who  owned  the  adjoining  lands,  and  that  he 
no  longer  had  any  interest  in  such  lands, 
where  such  declarations  were  neither  made 
nor  communicated  to  the  defendant  or  to  any 
of  his  pantors  before  their  purchase  of  such 
adjbinmg  lands,  and  were  not  an  inducement 
to  such  purchase.  Ih, 

87.  What  amoiints  to  an  equitable 
estoppel,  generiJly.*  -~  Where  one  by 
words  and  actions  intentionally  causes  an- 
other to  believe  in  the  existence  of  a  certain 
state  of  things,  and  thereb;^  induces  him  te 
act  on  that  belief  so  as  to  injuriously  affect 
his  previous  position,  he  is  concluded  from 
averring  a  different  atate  of  things  as  exist- 
ing at  the  time.  Cowles  v.  Bacoii,  56  D.  371; 
CaldweU  v.  Auger,  77  D.  515;  Drew  v.  ATtm- 
MZ,  80  D.  163. 

Acts  constitttting  an  estoppel  in  jkum  must 
be  willful  to  operate  as  a  forfeiture  of  land. 
MeAfferty  v.  C^wiooer,  70  D.  57. 

A  co-tenant  is  estopped  to  set  up  that  tax 
sale  is  void,  where  he  with  others  made  a 
joint  purchase  at  such  sale,  subsequently 
held  the  premises  under  the  title  thus  ac- 
quired, enjoyed  the  rents  and  profits  thereof, 
and  where  his  oo-tenants  have  brought  a  bill 
for  partition  and  for  an  account  of  rents  and 
pronta.  His  executors  and  devisees  stand  in 
the  same  oondition.  Furguaon  v.  EUer,  76 
D.  361. 

A  party  cannot  set  up  his  own  fraud  in 
the  execution  of  a  mortgage  against  one  who 
has  purchased  it  without  notice  of  the  fraud, 
and  relied  in  good  faith  upon  the  title  aa  it 
appeared  of  record.  Bloomer  v.  Henderson^ 
77  D.  453. 

A  person  who  voluntarily  employs  the  agent 
of  another,  knowing  the  fact  of  such  existing 
agency,  is  estopped  from  pleading  the  rule 

*  Kstoppel  to  deny  marriage^  see  note,  96  D.  214, 
21& 
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that  the  same  person  cannot  be  the  agent  of 
two  prineipals  haTing  oonflioting  interests. 
Fitzsimnums  ▼.  Southern  Sasp.  Cio.,  2  R.  577. 

The  maker  of  a  promissory  note  bearing 
date  on  a  secnlar  day  is  estopped*  as  against 
a  bona  fide  holder  for  value,  to  diow  that  it 
was  made  on  Sunday.  Kmm  t.  CUford^  20 
R.28. 

One  who  ezeeated  his  note,  in  considera- 
tion of  a  conveyance  accepted  by  him  to  aid 
the  grantor  in  defrauding  his  creditors,  can* 
not  avoid  it  on  the  ground  of  its  illegsli^. 
Bntler  ¥.  Moore,  40  R.  3i8. 

The  refusal  of  the  buyer  to  accept  a  car- 
riage solel  V  on  the  around  that  the  contract 
was  illeeai  estops  him  from  afterward  rais- 
ing the  objection  of  ncn-complianoe.  Memeke 
▼.  FaUi,  50  R.  157. 

88.  What  doe*  not.  —  Estoppel  ta  jMit, 
at  common  law,  arose  only  in  the  case  of 
thoCe  solemn  and  peculiar  acts  to  which  the 
law  gave  the  power  of  creating  a  right,  or 
pa8siiu(  an  estate,  and  to  which  the  law  at- 
tachea  as  much  efficacy  and  importance  as 
to  matters  appearing  either  by  deed  or  of 
record.  Mere  acts,  statements,  or  admissions 
of  a  party,  when  not  made  or  performed 
nnder  seal,  of  record,  or  in  the  course  of 
some  of  those  acts  to  which  peculiar  author* 
ity  was  attached  by  the  law,  were  not  con« 
sidered  as  estoppels,  and  have  no  other 
weight  than  that  of  evidence.  JknU  v. 
Davis,  85  D.  157. 

The  law  does  not  fiivcr  doctrine  of  estop- 
pel, which  may  be  said  to  be  founded  upon 
the  adage  that  '*The  truth  is  not  to  be 
spoken  at  all  times";  and  the  doctrine  is 
never  to  be  applied,  except  where  to  allow 
the  truth  to  be  told  would  consummato  a 
wrong  to  one  party  or  enable  the  other  to 
secure  an  unfair  advantage.  Franklin  t. 
Merida,  05  D.  129. 
.  In  chancery  cases,  where  m  decree  is  rol- 
nntarily  executed  by  the  parties,  and  the 
plaintiff  receives  the  money  decreed  to  him, 
he  is  not  estopped  from  prosecuting  an  ap- 
peal by  reason  of  such  receipt  Tarleion  v. 
OoldOMttUe,  6S  D.  2d^ 

A  partial  payment  made  bv  plaintiff  after 
discovering  that  a  roof  built  for  him  was  de- 
fective is  not  an  absolute  bar  to  a  recovery, 
nor  an  estoppel  tii  paie^  nor  a  release  or 
waiver  of  an  existing  cause  of  action,  but  is 
a  circumstance  to  be  weighed  by  the  jury,  as 
tending  to  show  that  no  fraud  was  committed. 
MeOar  v.  Williama,  62  D.  739. 

An  agreement  by  misteke  upon  an  errone- 
ous line  as  a  boundary,  supposing  it  to  be 
the  true  one,  will  not  operate  as  an  estoppel 
upon  the  puties,  where  the  true  line  is  in 
fact  unquestionable.  MeAfferiy  v.  Conofoer^e 
Leuee,  70  D.  57. 

One  who  gives  money  to  an  agent  to  bet 
upon  an  election,  in  the  agent's  name,  is  not 
estopped  to  deny  that  the  money  is  the 
•f  ent\  when  it  oas  been  attached  as  such 


ftStOl*t»ElL,  W. 

Decisions  and  Amerleaa  Reporta, 


pp.  ^ttt. 


in  the  hands  of  one  with  whom  the  agent  bss 
depositod  it,  by  the  agent* s  orod^om.  Hard§ 
V.  Hmi,  70  D.  787. 

A  woman  acting  as  gnardiaii»  and  laaertiDg 
her  own  property  by  mistake  in  her  ward's 
inventory,  is  not  estopped,  in  oanity,  fron 
proving  title  to  the  same  in  hecaelL  Dmniutm 
V.  ChaOiaan,  78  D.  22& 

Plaintiff  purchased,  at  Portland,  a  ticket 
for  Boston,  having  on  it  the  worda  **  Portland 
to  Boston."  PUintiff  attempted  to  riJe 
thereon  from  Boeton  to  Portland,  and  v&a 
ejected  from  the  train.  In  an  action  for 
such  election,  plaintiff  prorad  that  he  had 
been  theretofore  permitted  to  ride  over  ths 
same  road,  from  Boston  to  Portland,  cb  s 
similar  ticket^  and  that  defendant* a  eendae- 
tor  on  another  train  had  exprsaesd  the  opin- 
ion that  the  ticket  was  l^od  oithcr  way. 
Held,  that  theee  facto  did  not  amonnt  to  aa 
esUmpel  of  defendant  Kadeg  t.  .Aestan  <le. 
R.  R.  Co.,  24  &.  19. 

89.  Effect  and  ol]dect  of  •qvitaUo 
estoppeL  —Estoppels  MfNnt  are  interpoaed 
to  prevent  injustice  and  to  ffoard  against 
fraud.  They  stand  upon  the  broad  sroonds 
of  public  poli^  and  good  fittth.  Aksoaader 
T.  Walter,  50  D.  688. 

The  doctrine  of  estoppel  dona  not  extend 
to  matters  aflfocting  remedy  <nly,  entinly 
foreignto  and  disconnected  from  the  oontrael, 
or  the  character  with  which  it  was  entered 
into  by  the  oontraeting  partiea;  nlthoagh 
where  one  asaumes  to  act  in  a  partionlar 
oapadtqf ,  he  will  be  estopped  from  denyins 
the  position  he  haa  taken,  when  sndi  denisl 
will  operato  todofeat  righto  attoching  to  the 
contract  itsalL  Dumeam  t.  Atasar4  €0  Dl 
527. 

Equitable  estoppel  is  a  deCanae  nTailaUe 
at  law  as  well  aa  in  equity.  Dfafersen  v. 
£Mei^  (kmnty,  88  D.  878. 

liquitoble  estoppels  are  not  applied  te 
sales  upon  uj  supposed  distinction  betweea 
void  and  T<ndable  sales.  If  the  sale  be  one  or 
the  other,  receiving  the  money,  or  ite  pre- 
oeeds  in  other  valoable  naopetiy,  wi&  a 
knowledge  of  the  facts,  touebea  the  eon- 
scienee  of  the  party,  and  therefore  eetablishss 
the  ri|(ht  of  tae  pwty  claiming  nnder  each 
sale,  m  one  case  as  well  as  in  the  oilier. 
Pena  t.  Htkey,  68  D.  597. 

Equitable  estoppel  prevento  a  party  from 
using  a  titie  whioi  in  good  ccnswenee  eeght 
to  inure  to  the  use  of  anollisr.    A. 

Estoppel  in  paie  cannot  be  made  nvailahle 
in  a  court  of  law  in  an  action  of 
MilU  V.  Graves,  87  D.  814. 

Under  the  statoto  of  franda,  it  ia  not 
missible  that  an  estoppel  ia  jmhSs  slwmU 
a  transfer  of  the  legal  title  to  land.    Ht 
T.  IMnipUm,  22  &.  583. 

Doctnne  of   estoppel  la  post 
TUne  V.  Moore,  68  D.  666. 

40.  AdmlariffM  —  1.  in^saeraL— Ai- 
have  Um  Mted  nss  hf 
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othen  are  eonclusive  against  the  party  mak- 
ing them,  and  will  bar  every  attempt  to 
erect  a  defenM  upon  their  alleged  faleity. 
JdcMahan  r.  McMahan,  68  D.  481.  Nor  it  it 
material  whether  the  admiaaion  it  ezpreatly 
made  or  ii  to  be  inferred  from  the  oonduot 
of  a  party;  and  in  the  operation  of  this  mle, 
it  it  unimportant  whether  the  admimion  it 
tme  or  false,  made  fraudulently  or  inno- 
oently,  it  being  the  fact  oi  another's  having 
actea  on  it  that  rendera  it  oonclutive.  Mc- 
Cravey  ▼.  Bemtan,  54  D.  194;  Drew  t.  iKm- 
baU,  80  D.  163. 

Admittiont  of  a  party  may  operate  againtt 
him  by  way  of  estoppel,  though  made  in 
good  faith,  and  without  intention  to  deceive 
or  mislead.     Btard»Uy  v.  Fool,  84  D.  405. 

Where  an  ettoppel  ifi  paii  it  aought  to  be 
ettablished  b^  evidence  of  the  declarations 
and  admissions  of  persons  made  long  anterior 
'to  the  trial,  this  evidence  cannot  be  too  care- 
fully scrutinized  by  the  court  or  jury,  as  it 
it  the  meet  dangerous  species  of  evidence 
that  ean  be  admitted  in  a  court  of  justice, 
and  the  most  liable  to  abuse.  DavU  v.  Daci$t 
85  D.  157. 

A  party  will  not  be  heard  to  eontradict  or 
falsify  hit  own  tolemn  admittiont  and  deo- 
larationt  made  before  judiciid  tribunals. 
Poriif  V.  HiU,  98  D.  481. 

2.  Admiatiom  at  to  tUle  to  land,  •—  An  ad- 
mission of  another's  title  to  land,  with  an 
agreement  to  purchate  from  him,  ettope  a 
party  and  hit  assiffnee  from  totting  up  a 
prior  title  in  himself,  where  there  has  been 
no  mistake  or  imposition.  SavUt  v.  Smith, 
27  D.  117. 

Where  one  who  it  ignorant  of  hit  title  to 
a  certain  piece  of  land,  and  whote  ignorance 
it  not  due  to  culpable  neffligence,  without 
an  intention  to  deceive,  tells  one  whom  he 
knows  to  be  about  to  purchase  the  land  that 
he  has  no  title  thereto,  whereby  the  latter 
ifl  induced  to  purchase  the  land,  and  pay  full 
value  therefor,  this  does  not  create  such  an 
estoppel  in  pais  as  would  prevent  the  first 
party,  or  a  purchaser  from  him,  from  assert- 
ing hit  title  thereto,  upon  itt  ditcovery. 
Dovis  V.  Davia,  85  D.  157. 

A  grantee  of  premises  acquired  by  adverse 
possession  will  not  be  estopped  from  setting 
up  title  thereto  by  any  verbal  admission  or 
agreement  of  his  grantor  prior  to  the  con* 
veyance,  of  which  the  grantee  had  no  notice, 
actual  or  constructive.  Hodyea  v.  Eddy,  98 
D.  612. 

Parties  who  have  admitted  and  acted  upon 
instruments  as  muniments  of  title  are  et- 
topped  from  denying  them,  though  they  are 
defectively  authenticated,  unless  such  ad* 
missions  were  made  by  mistake  or  procured 
by  fraud.     Pot-tU  v.  JiHl,  98  D.  481. 

A  mortgagor  certifying  in  writing,  under 
oath,  that  his  mortgage  is  valid,  and  will  be 
such  in  the  hands  of  certain  proponed  as- 
siguees,  and  that  he  hat  no  defense  thereto^ 
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it  ettopped  from  setting  up  the  usuriousnest 
of  the  mortgage,  as  againtt  those  assignees, 
or  their  assignees,  purchasing  the  mortgage 
in  reliance  on  the  certificate.  Wqfk  r.  iojf- 
kw,  39  R.  669. 

S.  Admistiona  relative  to  or  ffrowing  out  qf 
negotiable  paper.  —  A  note  given  for  work 
done  under  covenant  is  an  admission  that 
the  work  wat  done  at  required  by  tiie  ttipu- 
lationt  of  the  covenant.  Coeteh  ▼.  Cave,  27 
D.  404. 

If  the  maker  of  note  acknowledoet  to  one 
intending  to  purchate  it  that  he  bat  no  de- 
fense, he  precludes  himself  from  afterwards 
tettinfl  up  anjr  defente  when  lued  on  the 
note  then  exitunff  within  his  knowledge;  but 
he  may  make  a  oefense  subsequently  aritinff 
out  of  the  ori^nal  contract,  such  at  a  totau 
failure  of  consideration.  Maury  ▼.  CoUman, 
60  D.  478;  Weaver  ▼.  Lynch,  64  D.  713;  Roee 
V.  TeepU,  79  D.  403;  Brooke  v.  MarUn,  94  D. 
686.  • 

Where  one  about  to  trade  for  a  note  not 
^et  due  went  to  the  maker  and  asked  him 
if  he  had  any  defente  to  it^  and  the  maker 
replied  that  the  note  wat  "all  right,"  and 
the  firtt  perton  thereupon  traded  for  the 
note,  —  in  an  action  upon  it  againtt  the 
maker,  he  will  be  estopped  to  defend  upon 
facts  which  existed  at  the  time  the  admission 
wat  made.     B^voke  v.  Martin,  94  D.  6S6. 

In  an  action  on  a  note  against  a  maker 
whose  signature  wat  forged,  it  appeared 
that  defendant  had  said  to  plain ti£F  that  the 
note  wat  "all  right,"  and  that  if  plaintifi 
would  *'  hold  on  "  he  would  pay  him,  thereby 
inducing  plaintiff  to  omit  to  collect  the  note 
of  the  other  maker,  who  afterward  became 
intolvent»  and  absconded.  Held,  that  defend- 
ant wat  ettopped  from  denying  the  execu- 
tion of  the  note.  H^ner  v.  Daweon,  14  R. 
123.  S.  P.,  Bffner  v.  Vandolah,  14  R.  106; 
Budd  V.  McUthewB,  42  R.  231.  But  compare 
Hf/ner  v.  Vandolah,  11  R.  39. 
'  4.  Other  admieaione  wideh  raiee  eetoppele,  — 
Where  one  of  two  persons  conspiring  to 
defraud  a  third  testified  in  the  course  of  a 
judicial  proceeding  that  a  certain  contract 
of  sale  was  at  end,  neither  will  be  per- 
mitted to  set  the  contract  up  against  the 
other.     Cook  v.  Orani,  16  D.  564. 

One  is  estopped  to  claim  title  under  a 
parol  gift  from  a  testator  to  a  slave  which 
he  surrendered  on  demand  to  an  executor, 
and  admitted  to  be  a  part  of  the  estate,  and 
which  he  subsequently  hired  from  the  exec- 
utor who  had  inventoried  him  as  part  of  the 
estate,  although  he  acted  under  a  mistake 
a«i  to  his  legal  rights.  McCravey  v.  Renieon, 
54  D.  194. 

An  agreement  by  an  insurer,  made  during 
term  time,  entitled  in  the  cause  that  cer- 
tain property  belonged  to  the  insured 
becomes  part  of  the  record,  is  a  solemn  ad- 

Rfitoppel  sfrsitist  pavor  by  represeating  note 
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mission  of  the  fact,  and  estops  said  insorer 
from  denying  said  fact.  Burbank  t.  i2odk- 
ingham  etc  Ins.  Co,,  67  D.  300. 

A  wife  deserted  her  husband,  and  after 
being  defeated  by  him  in  an  effort  to  obtain 
a  divorce,  went  to  parts  unknown,  and  re- 
mained away  about  three  ^ears.  On  her 
return  she  declared  that  during  her  absence 
she  had  obtained  a  divorce,  but  declined  to 
tell  where  she  had  been.  A  few  years  after, 
her  husband,  with  a  view  of  marrying  again, 
sent  a  messenger  to  inquire  of  her  as  to  the 
truth  of  the  alleged  divorce,  to  whom  she 
stated  that  she  went  away  to  procure  a  di- 
vorce without  interference  from  her  husband, 
and  that  she  did  obtain  a  divorce,  and  hoped 
he  would  marry  again.  Soon  after  he  mar- 
ried the  defendant,  and  about  the  same  time 
his  first  wife  also  married  again.  A  few 
years  later,  the  first  husband  died  childless 
and  intestate;  thereupon  his  first  wife, 
claiming  to  be  his  heir,  conveyed  a  tract  of 
land,  of  which  he  died  seised,  to  the  plain- 
tiff, who  brought  this  action  against  the 
■econd  wife  to  dispossess  her  of  the  land; 
and  on  the  trial  of  the  case,  the  first  wife 
testified  that  she  never  procured  a  divorce. 
Heldf  that  a  finding  upon  such  evidence, 
even  if  not  amounting  to  an  estoppel,  and  in 
accordance  with  the  truth  of  such  admis- 
sions, though  contradicted  by  her  unsup- 
ported testimony,  would  not  be  clearly 
against  the  evidence,  and  therefore  could 
not  be  regarded  by  a  reviewing  court  as  er- 
roneous.    Edgar  v.  HicJiardson,  31  R.  571. 

5.  Admissions  that  will  not  estop,  — Where, 
in  a  dispute  concerning  boundaries,  one  of 
the  parties  admits,  and  yields  to  the  claim 
of  the  other  through  mistake,  and  without 
consideration,  he  will  not  be  estopped  from 
asserting  his  right  upon  discovering  the 
mistake;  and  generally  no  concealment, 
misrepresentation,  or  negligence  will  work 
an  estoppel  of  one's  right,  unless  it  be  fraud- 
ulent, and  another  is  thereby  induced  to 
part  with  something  of  value.  Stuart  v. 
Luddimjton,  10  D.  550. 

An  acknowledgment  of  the  sufficiency  of 
the  authority  of  an  agent  to  make  a  demand 
does  not  estop  the  party  from  afterwards 
showing  that  the  authority  was  revoked, 
when  the  demand  was  made,  by  the  death 
of  the  principal.    OaU  v.  Ta-pjHin,  37  D.  194. 

Admissions  or  declarations  which  have 
not  been  acted  on  by  others,  nor  been  pro- 
ductive of  injury  to  them,  do  not  preclude 
the  party  making  them  from  showing  the 
truth  to  be  to  the  contrary.  Cai-ter  v.  Darby, 
50  D.  166. 

A  party  is  not  estopped  by  an  admission 
made  through  innocent  mistake  of  facts  in 
material  points,  and  in  ignorance  of  his 
rights.     ThraU  v.  Lathrop,  73  D.  306. 

If  a  party  makes  admissions  in  an  in- 
ventory in  a  probate  proceeding  as  to  certain 
property,  this  does  not  act  ae  an  estoppel  in 


pak;  and  to  oonstitute  it  an  estoppel  m  pou,  tfas 
admission  it  contains  must  have  been  acted 
on  by  others,  who  would  be  prejodioed  is 
consequence  were  the  party  who  made  tiks 
admission  permitted  to  retnot  it.  Littk  ▼. 
Birdwell,  73  D.  242. 

Where  plaintiff  sues  for  timber  eiit  and 
carried  away  by  defendant,  an  oral  admis- 
sion by  defendant  that  the  timber  was  cat 
from  plaintiff's  land,  whereby  plaintiff  was 
induced  to  bring  the  action,  does  not  e»top 
defendant  from  deujring  the  truth  of  the 
matter  admitted.  SaUiuan  ▼.  Conway,  60  R. 
142. 

41.  Beclarations.  —  1.  Whem  raife  a- 
toppeL  —  A  party  making  an  express  declara- 
tion will  be  estopped  to  deny  its  truth,  where 
it  was  not  oonfidential,  but  general,  and  has 
been  acted  upon  by  others.  Mkeheil  w.  Reed, 
70  D.  647. 

The  estoppel  operates  beoaase  the  declara- 
tion has  been  acted  on,  and  not  because  of 
its  truth  or  falsity,  or  the  intention  with 
which  it  was  made,     lb. 

The  obliffor  of  a  bond  is  estopped  to  set  up 
an  equitable  defense  thereto  as  against  an 
assignee  who  took  the  bond  on  the  obligor  s 
statement  that  he  had  no  defense.  The  es- 
toppel will  arise  although  the  statement  was 
not  made  to  the  assignee,  but  merely  in  his 
presence.     McMuUen  ▼.  Wenner^  16  D.  543. 

Where  the  declarations  of  the  owner  oi 
land  are  relied  upon  to  raise  an  estoppel  m 
pais,  preventing  his  asserting  his  title,  it 
must  appear  that  when  he  made  the  declara- 
tions he  was  apprised  of  the  true  state  of  liis 
title;  that  he  made  the  declarations  with  the 
intention  to  deceive,  or  such  culpable  negii- 
gence  as  amounts  to  constructive  fraud;  that 
the  other  party  relied  upon  such  declara- 
tions, and  will  be  injured  by  allowing  their 
truth  to  be  disproved:  and  that  such  other 
party  was  not  only  destitute  of  all  know!- 
edge  of  the  true  state  of  the  title,  bat  also 
of  all  convenient  or  ready  means  of  acquir- 
ing such  knowledge.  Davis  v.  Dans,  85  D. 
157. 

Where  H.,  a  clerk,  sold  liquor  in  M.'s 
store,  and  M.  declared  it  belonged  to  H..  — 
held,  that  when  attached  for  the  debts  of  U., 
M.'s  declaration  estopped  him  from  clai ruing 
the  property.     Mitdtell  v.  Heed,  70  D.  G47. 

2.  n/ten  there  is  no  estoppet  —  Defendant 
is  not  estopped  from  denying  that  auytliaig 
is  due  from  him  to  plaintiff  by  his  declara- 
tions at  the  time  of  making  his  last  paymeut 
that  **he  did  not  admit  die  justice  of  the 
claim,  but  would  pay  rather  than  go  to  law,* 
and  asked  further  time  on  the  balance  stipa- 
lated  in  the  oontract.  MitcheU  t.  Zimttytf^ 
man,  61  D.  717. 

The  owner  of  property  is  not  estopped  by 
a  declaration  that  another  owns  it,  made  to 
an  agent  of  the  latter's  creditor  in  answer  te 
an  inquiry,  where  the  agent  discloses  no  Izk- 
tereat  and  gives  no  reason  for  asking  tks 
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<|ne8tion,  and  where,  m  soon  as  the  property 
in  levied  on,  the  owner  asserts  his  claim  and 
forbids  the  sale,  and  afterwards  brings  ires- 
pass.    Pierce  t.  Andrmo$,  52  D.  748. 

Declarstions  of  plaintiff  in  execution,  who 
afterwards  became  the  pnrchaser,  disclaim- 
ing title  to  fixtures  on  the  land  sold  under 
execution,  do  not  estop  him  from  asserting 
title  to  the  fixtures  in  an  action  of  replevin 
therefor,  if  his  declarations  were  made  in 
Ignorance  of  his  rights  and  with  no  intention 
to  relinquish  his  own  property.  Harlan  v. 
ffarkm,  63  D.  612. 

A  party  is  not  estopped  by  expressing  an 
honest  but  mistaken  opinion  on  a  queition  of 
law;  as  that  a  certain  judgment  is  a  lien 
upon  land  claimed  by  him,  especially  where 
the  statement  was  not  made  in  the  presence 
of  the  person  claiming  the  estoppel.  CAau- 
tauoue  Co.  Bank  v.  WhiU,  67  D.  442. 

I>eclarations  of  a  garnishee  that  he  was 
indebted  to  the  defendant  in  a  large  sum  in 
consequence  of  which  a  suit  was  commenced 
against  defendant,  and  the  debt  attached, 
does  not  estop  such  garnishee  from  denying 
that  he  was  indebted  to  the  defendant  at  the 
time  the  attachment  was  issued.  PhUUpB' 
burffh  Bank  ▼.  Fulmer,  86  D.  193. 

Mere  loose  expressions  inadvertently  made 
in  ignorance  of  a  party's  riffhts,  or  declara- 
tions ambiguous  in  their  character,  cannot 
ereate  a  bar  to  the  assertion  of  the  truth. 
MilU  V.  Oravea,  87  D.  314. 

Declarations  of  a  party  in  his  own  interest 
cannot  operate  to  estop  another  who,  when 
they  were  made,  was  neither  present  in  per- 
son nor  by  aeent  authonaed  to  assent,  ao« 
quiesce  in,  or  aisavow  the  same.  The  doctrine 
of  estoppel  is  interposed  only  to  prevent  in- 
justice or  guard  against  fraud  by  denying;  to 
a  party  the  right  to  repudiate  his  admissions 
when  they  have  been  acted  upon  by  persons 
to  whom  they  were  directed,  and  whose  con- 
duct they  were  intended  to  influence.  t/o^A- 
«m  V.  Fri^ne,  96  D.  608. 

42.  Bepresentations.  —  1.  2n  general 
*-To  create  an  estoppel  in  paie,  the  state- 
ments or  representations  relied  upon  must 
be  shown  to  have  been  made  with  a  willful 
intent  to  induce  the  party  to  whom  they 
were  made  to  act  on  the  faith  of  them. 
PUtmer  v.  Lard,  85  D.  773. 

Representations  are  to  be  regarded  as 
"willful"  when  the  person  making  them 
means  them  to  be  acted  upon,  or  if,  without 
regard  to  intention,  he  so  conducts  himself 
that  a  reasonable  man  would  take  the  repre- 
sentation to  be  true,  and  believe  it  was 
meant  that  he  should  act  upon  it.  J>rew  ▼. 
Kimball,  80  D.  163. 

It  ii  not  necessary  to  show  that  the  person 
making  the  representation  designed  to  in- 
duce the  particular  person  who  seta  it  up  ss 
an  estoppel  to  act  upon  it  as  true.  It  is 
enough  that  he  should  hold  oat  to  all  who 
have  occasion  to  act  tho  existence  of  a  certain 


state  of  facts  which  they  might  assume  to  be 
true,  and  act  upon  accordingly.    lb. 

Where  one  having  a  right  to  property 
holds  forth  another  as  being  owner,  whereby 
an  innocent  party  make  tulvances  in  sood 
faith,  the  former  cannot  complain  if  his  right 
should  be  postponed  to  tho  latter.  Hughee 
V.  McAlister,  55  D.  143. 

2.  BepreaenkUiom  relative  Is  realiy.  —  A 
party  is  estopped  to  deny  a  right  in  the  ex- 
istence of  which  he  induced  a  purchaser  to 
confide,  and  on  faith  of  which  he  purchased, 
and  a  subsequent  purchase  by  the  former  and 
assertion  of  a  better  title  to  the  land  is  void 
where  he  encouraged  the  vendee  to  buy  the 
land,  acted  as  his  aeent  in  the  purchase,  ad* 
justed  the  lines,  paid  the  taxes,  and  received 
a  commission  on  the  purchase-money.  Beau' 
pland  V.  MeKeen,  70  D.  115.  S.  P.,  SUvene 
V.  McNamara,  68  D.  740;  SHnehJield  v.  Etner- 
son,  83  D.  524;  Bacon  v.  Branson,  11  D.  449. 

A  person  actively  encouraging  another  to 
purchase  land  will  be  estopped  from  claim- 
ing the  land,  even  though  ignorant  of  his 
rights  until  after  the  purchase  is  consum- 
mated, if  the  other  party  is  thus  induced  to 
pturchase  in  full  belief  that  he  is  getting  the 
title  to  the  land,  and  especially  would  this 
be  true  where  the  former  has  received  a  por- 
tion of  the  proceeds  of  the  sale.  MapU  ▼• 
KuBsart,  91  D.  214. 

A  party  is  estopped  to  deny  an  existing 
division  line  to  be  the  true  line,  as  against 
an  adjoining  owner,  if  he  has  induced  him  to 
purchase  up  to  said  line,  and  has  himself 
sold  and  conveyed  thereto,  and  always 
pointed  out  the  same  as  the  true  line.  Bichr 
ardeon  v.  Chickering,  77  D.  769. 

A  grantof  will  be  estopped  from  allegiuff 
that  a  deed  is  inoperative  for  want  of  formu 
delivery,  where  he  induces  the  grantee  to 
believe  that  a  deed  had  been  executed, 
which  made  him  the  owner  of  certain  prem- 
ises, and  permits  the  grantee  to  act  under 
this  belief  in  making  valuable  improvements 
on  the  land.     Walker  v.   Walker,  89  1).  445. 

The  statute  of  frauds  will  not  protect  ons 
who  is  equitably  bound  to  convey  land,  al- 
though by  a  contract  on  which  no  action  could 
be  maintained  against  him  by  his  vendee, 
and  who  has  represented  the  title  of  his 
vendee  to  be  good,  thereby  inducing  others 
to  purchase  from  him.  Springle  v.  Morriaon, 
14  D.  41. 

As  a  general  rule,  an  assi^^ee  of  an  equity 
takes  it  subject  to  any  claim  that  could  at 
the  time  be  made  against  the  assignor,  but 
if  a  person  having  a  right  to  an  estate  en- 
courage or  even  permit  a  purchaser  to  bu^  of 
another,  the  purchaser  will  hold  it  against 
the  person  who  has  the  right.  FoUeU  v. 
Beeee,  55  D.  472. 

A  mortgagee  who,  by  representing  that 
the  mortgage  had  been  discharged,  induces 
another  to  take  a  mortgage  of  the  premiseSi 
cannot  thereafter  set  up  a  claim  to  the  morl* 
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gAged  property,  nor  emn  his  assignee  with 
notice  to  the  prejudice  of  the  second  mort- 
gagee.    LaaseiU  ▼.  BameU,  12  D.  217. 

A  subsequent  mortgagee  will  be  estopped 
to  redeem  the  premises  as  against  a  prior 
mortgagee's  assignee,  whom  the  subsequent 
mortgagee  induced  to  purchase  on  the  assnr- 
ance  that  he  would  never  redeem  the  mort- 
gaged premises.      Fay  v.  ValmUne,  22  D. 

One  seised  of  land  fraudulently  inducing 
another  to  purchase  at  sheriff's  sale,  under 
execution  against  one  having  no  title,  is  not 
estopped  at  law  from  asserting  his  title.  The 
purchaser  must  resort  to  equity  for  protec- 
tion. McPherson  ▼.  WaUa%  60  D.  200; 
Smiih  ▼.  Mundy,  52  D.  221. 

One  who  induces  another  to  redeem  prop- 
erty sold  on  execution  against  himself,  and 
to  take  a  deed  for  the  same,  is  estopped  to 
set  up  a  prior  and  better  title  to  the  land. 
Stetent  T.  McNamara,  58  D.  740. 

The  defendant  in  execution  will  estop  him- 
self from  impeaching  the  sheriff's  sale  by 
voluntarily  surrendermg  the  possession  and 
executing  a  release,  i^nd  will  further  preclude 
himself  by  representation  that  he  had  con- 
sented to  dispense  with  an  inquisition,  and 
that  the  title  is  good,  if  by  those  representa- 
tions the  person  to  whom  they  are  made  is 
induced  to  purchase  the  property  from  the 
sheriff's  vendee.  -Spragg  t.  Skriver,  64  D. 
69S. 

The  owner  of  land  who  induces  a  third 
person  to  advance  money  paid  by  the  pur- 
chaser at  a  tax  sale  thereof,  and  to  take  the 
deed  in  his  own  name,  is  not  estopped  from 
insisting  upon  the  invalidity  of  the  deed  for 
irregularities  in  the  sale,  where  he  was 
wholly  ignorant  of  the  defects,  although  his 
ifinorance  thereof  might  have  resulted  from 
his  gross  negligence.  JVye  t.  Denny,  98  D. 
118. 

One  who  fails  to  disclose  a  certificate  of 
purchase  at  a  tax  sale  held  by  him,  on  dis- 
oharffing  other  liens  and  encumbrances  on 
the  land,  and  who  states  that  he  had  no 
other  claims,  will  he  estopped  from  setting 
up  or  relying  on  the  tax  deed  procured  there- 
under, and  the  deed  will  be  set  aside  as  a 
cloud  on  title,  whether  or  not  the  owner  of 
the  land  knew  that  the  taxes  were  unpaid 
for  the  year  for  which  the  land  was  sold;  al- 
though it  seems  the  holder  of  the  tax  deed  is 
entitled  to  be  repaid  the  sum  advanced  by 
him.     Dandson  v.  FolleU,  99  D.  648. 

Where  the  defendant  was  induced  to  pur- 
chase certain  real  property  by  the  represen- 
tations of  the  plaintiff,  at  the  time  deputy 
sheriff,  that  there  was  no  lien  on  the  same, 
when  at  the  time  the  deputy  sheriff  had  in 
hia  hands  an  execution  binding  the  property, 
or  it  was  in  the  hands  of  the  sheriff,  within 
the  knowledge  of  the  deputy,  who  purchased 
the  same  when  sold  under  the  execution, — 
keicL,  that  the  deputy  sheriff  was  estopped  |  A  party  ia  not  estopped  to  prove  a  legal 


from  setting  up  the  title  obtained  under  tbs 
execution  sale,  to  the  prejudiue  of  the  de- 
fendant, and  that  he  will  be  com{>elled  te 
convey  to  the  defendant  the  title  so  obtained. 
001 V.  Denion,  17  R.  8. 

3.  RepresetUtiHons  €u  to  ehatteU.  —  Prandu- 
lently  representing  a  third  person  to  be  the 
owttor  ot  a  chattel  will  estop  ono  from  as- 
serting property  in  himself  as  against  a 
claimant  of  such  chattel  under  an  execntioa 
sale  against  the  third  person.  WtlU  v.  //S^ 
gins,  13  D.  2.35. 

A  defendant  in  execntion  who  point*  out 
property  as  his  own,  to  be  sold  nnder  the 
writ,  and  purchases  it  at  the  sale,  ia  estopped 
from  thereafter  asserting  that  tho  property 
belonged  to  another.  DiibreuU  v.  Saulie,  16 
D.  165. 

An  owner  by  exhibiting  a  third  poraon  t* 
the  world  as  having  power  to  sell  gofvls 
loses  the  right  to  recover  the  goods  from 
bona  fdt  purchasers  to  whom  they  are  sold 
by  such  person.   SeUUa  v.  Everett^  32  D.  641. 

Where  A  is  clothed  by  B  with  all  indica- 
tions of  ownership  to  property,  and  A 'a 
creditor  acts  upon  that  fact  and  attaches 
the  property  as  A's,  it  will  be  snch  a  chanj? 
of  his  position  as  to  estop  B  from  deDyint: 
the  truth  of  his  representations  that  it  wsu 
A's  property.  Drew  Y.  KimhaU,  80  D.  163. 
S.  P.,  Homy,  Cole,  12  R.  111. 

Where  A  put  cattle  into  B*s  poasessioo  to 
sell,,  with  an  agreement  that  they  should  be 
held  out  as  B's  cattle,  the  better  to  effect  a 
sale,  and  B  represented  to  one  of  his  owu 
creditors  that  he  had  bought  the  cattle  of  A, 
and  the  creditor,  acting  upon  this  repreaieuts- 
tion,  attached  the  cattle  as  B's,  A  was  he'd 
to  be  estopped  to  set  up  property  in  himsrlt 
against  such  creditor,  although  B,  at  ihe 
time  of  the  attachment,  informed  the  officer 
that  the  cattle  belonged  to  A.  Z>reir  v. 
Kimball,  80  D.  163. 

4.  HmeaeiUatkmM  a»  to  megotiahte  fnper, 
—  If  the  maker  of  a  note  induces  an- 
other to  purchase  it,  on  the  promise  that  it 
shall  be  paid,  he  is  thereby  estopped  from 
assertins  against  snch  purchaser  any  equity 
he  may  have  had  against  the  original  payee. 
Morrison  v.  BtekwUh,  16  D.  136. 

A  surety  on  a  note  is  not  estopped  from 
setting  up  a  defense  to  an  action  thereon,  by 
requesting  the  holder  to  bring  the  action  aid 
attach  the  maker's  property,  in  order  that 
the  surety  might  be  saved  m>m  loss.  Bu/^ 
low  V.  Woodmrd,  Ti  D.  389. 

A  bank  is  estopped  by  the  statement  nf 
its  cashier,  though  false  in  fact,  to  a  sart:iv 
on  a  note  held  by  the  bank  that  the  note  u 
paid,  intending  the  surety  to  so  believe,  antl 
which  he  does  believe,  and  so  changes  h^ 
position  toward  his  principal  as  to  in-ure 
him.  Coehecho  NaL  Bank  r.  Ho^U^  It  K 
67. 

5.  Whai  represeniaUons  wiB  not  estop.  — 
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title  to  bis  estate  by  any  miiropresentatioiis 
of  its  locality,  made  by  mistake,  witboat 
fraud  or  intentional  deception,  altbongb  an- 
other party  may  be  induced  tbereby  to  par- 
chase  an  adjoining  lot,  the  title  to  wniob 
may  prove  defective.  Brtwer  t.  BoaUm  tU, 
B.  R,  Co.,  89  D.  694. 

No  estoppel  arises  from  a  deoeptlTe  answer 
to  an  impertinent  inquiry  from  one  wbo  may 
be  deemed  a  meddlins  mtmder,  wbere  the 
party  makes  known  Sie  truth  as  soon  as  he 
sees  his  answer  acted  on  as  tni«i  Pkre$  v. 
Andrew^  52  D.  748. 

Defendant  in  troTcr  ia  not  eatopped  from 
showing  that  he  was  not  in  fact  in  the  pos- 
session and  control  of  the  property  at  the 
time  of  the  demand,  althoush  at  that  time 
be  induced  the  plaintiff  to  belicTe  the  con- 
trary.   Jaekmm  t.  FioDUy,  67  D.  64. 

48.  Written  as^reements.  —  If  one 
party  agrees  in  writing  with  another  that  he 
shall  own  and  hold  apiece  of  land  to  him  and 
his  heirs,  and  delivers  him  possession,  which 
possession  is  held  and  enjoved  bevond  the 
memory  of  man,  he  is  concluded  nom  dis- 
puting the  titla^  Ehaia  t.  TwmJMl,  8  D. 
427. 

Recitals  and  admissions  contained  in  agree- 
meats  conoeming  real  estate  do  not  estop  the 
parties  from  denying  those  facta,  except  for 
the  execution  of  the  purpose  contemplated 
by  the  agreement,  unless  they  become  a  part 
of  or  work  upon  the  titlo.  wrritk  t.  ifmim 
Wharf,  46  D.  668. 

An  executory  agreement  never  executed 
does  not  estop  a  party  to  it  from  acting  in 
such  a  manner  as  to  violate  ita  ttipulationa. 
lb. 

One  cannot  be  barred  by  an  estoppel  of  his 
right  to  an  estate  but  by  deed  or  record.  lb, 

A  party  proposing  the  terms  of  a  contract 
cannot  be  heard  to  object  to  them.  LotiU- 
vUUeie,B.B.  Co.  v.  Davidton  Co.,  62  D.  424. 

Where  one  by  express  agreement  encour- 
ages another  to  settle  on  land,  and  go  on  and 
improve  it,  and  expend  mone^  and  labor 
upon  it,  neither  he  nor  his  heirs  can  after- 
wards take  the  land  from  the  one  making 
the  improvements,  though  the  former  may 
have  the  older  and  better  title,  and  be  igno- 
rant of  their  rights.  MUUr  v.  MUkr,  100  D. 
638. 

Whilst,  as  a  general  rule^  it  is  true  that 
one  who  goes  into  possession  of  land  under 
4  contract  of  purchase  cannot,  at  law,  dis- 
pute the  title  of  his  vendor,  so  long  as  hii 
{>o88ession  is  undisturbed,  yet  if  the  vendor 
limself  parts  with  the  title,  or  if  it  be  sold 
under  execution  against  him,  the  vendee 
inav,  in  good  faith,  attorn  to  the  purchaser, 
ana  in  an  action  of  ejectment  by  tbe  vendor 
against  the  vendee,  the  vendee  may,  though 
the  purchase-money  is  still  unpaid,  show 
such  sale  and  attornment  as  a  defense  to 
the  action.  Beat  v.  Davenport,  16  R.  656. 
&.  P.,  JiiUion  T.  Biky,  25  D.  149. 


44.  BUls  of  UdiM.*  — Where  a  car- 
ridr's  shipDing  dark  fraudulently  issues  a 
fictitious  md  of  lading,  the  company  will  be 
esto^^  as  to  ono  who^  ia  good  faith,  makes 
advances  upon  it  Broobe  v.  ^eis  York  etc 
B'y  Odi,  53  R.  453,  note. 

45.  ▲oquiATCenpe.'t  ^  I.  Whm  eetopa. 
—  Where  one  who  has  the  legal  title  to  land 
aci|uiesoea  in  its  sale  by  a  peraon  under  a 
claim  d  title,  and,  moreover,  advises  and 
encourages  tho  parties  to  carry  out  such 
sale,  he  will  be  estopped  from  asserting  his 
title  against  the  pnrdiaser.  8Unr$y.  Barker, 
10  D.  816;  Smndermm  v.  BaUamoe,  67  D. 
218. 

A  prior  mortgagee  or  claimant  of  prop- 
erty who  encourages  or  in  any  way  acts  m 
the  negotiation  or  consummation  of  a  subse- 
quent transfer  of  that  property  which  ia  in- 
consistent with  such  pnor  right,  and  at  the 
same  time  conceala  from  the  purchaser  the 
knowledge  of  the  extstence  of  his  claim,  will 
not  be  permitted  afterwards  to  set  up  such 
prior  right  against  the    purchaser  or   his 

Emntee.  L'AmottremaB  v.  Vandenburghf  82 
.635. 

A  wife  who  is  a  legatee  and  executrix  of 
her  husband's  will,  and  who  proves  the  same 
and  accepts  the  benefits  thereof,  is  estopped 
from  afterwards  asserting  any  daim  in  hos- 
tility thereto.  BemdkA  v.  Moni(fomery,  42 
D.280. 

Assent  of  a  town  to  a  legislative  act,  do- 
livering  a  portion  of  its  property  to  trustees, 
may  m  presumed  from  its  Ions  acqui- 
escence, and  its  receipt,  without  objection, 
of  the  income  under  the  provisions  of  the 
act  Tarnumih  v.  North  Yarmouth,  56  D. 
666. 

Where  indiviaible  premises  have  been  sold 
under  partition  proceedings,  and  the  hus- 
band of  the  infant,  acting  as  her  guardian, 
with  a  full  knowledge  of  the  facts,  acknowl- 
edges the  former  guardian,  and  receives 
from  him  the  proceeds  of.  the  sale  of  such 
property,  he  wul  be  estopped  to  prove  that 
auch  pei^n  was  not  duly  appomted,  and 
cannot,  after  the  wife's  death,  deny  the 
court's  jurisdiction  over  the  infant  Such 
estoppel  ia  equally  effectual  at  law  and  in 
chancery.     MerriU  v.  Home,  67  D.  298. 

A  party  is  not  entitled  in  equity  to  re- 
cover land  when  such  party  releases  by 
parol  his  equities  to  the  holder  of  the  legal 
title  for  a  valuable  considsration,  acquiesces 
for  ten  ysars  in  the  purchaser's  possession, 
and  suffers  him  to  expend  large  sums  in 
improvements,  without  warning  or  remon- 
strance.    Workman  v.  ChUkrie,  72  D.  654. 

One  who  has  reoogniaed  the  validity  of 
a  grantor's  title,  to  the  prejudice  of  the 
grantee,  by  receiving,  from  the  latter*  pay- 
ment of  a  debt  secured  by  an  attachment 

*  Bee  alio  Bills  <^p  La.dihg.  6, 6. 
t  Kttoppel  to  object  to  nuluince  bj  reason  of 
acquiescence  or  laches,  see  notSb  W  R.  117-IISl 
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apon  the  land  m  the  property  of  the 
grantor,  is  eatopped  ae  against  snch  grantee 
afterwards  to  set  up  the  frandnlenoy  and 
invalidity  of  snch  title.  Sefrnmar  t.  LewU^ 
78  D.  106. 

Where  two  parties  claimed  the  same  land 
ander  a  will,  and  with  knowledge  of  all  the 
facts  collected  and  Foluntanly  divided  the 
rents  and  profits,  neither  can  subsequently 
recover  therefor  from  the  other.  WhiU  v. 
Rowland,  44  R.  731. 

Patents  for  certain  lands  were  issued  to 
two  persons  bearinjg  the  same  name,  and  by 
a  mistake  in  their  delivery  each  got  the 
other's  patent,  but  acquiesced  and  took  the 
land  described  in  the  patents  as  received  bv 
them,  and  profited  out  of  the  same.  Htla^ 
that  each  of  them  and  their  representatives 
were  estopped  from  raising  the  question  of 
such  mistake,  and  claiming  the  land  of  the 
other.     Oardner  v.  Ladue,  05  D.  487. 

The  owner  of  a  certificate  of  sale  procured 
a  patent,  but  by  mistake  it  was  made  to  his 
father  instead  of  himself.  He  gave  the 
patent  to  his  tether,  and  afterwards  ab- 
sented himself  from  the  state  for  ten  years, 
leaving  his  father  in  possession  of  the  land, 
to  deal  with  it  as  his  own.  Htldt  that  the 
son  waa  estopped  from  asserting  an  equita- 
ble title  to  the  land  as  against  a  purchaser 
from  the  father,  in  good  faith,  for  a  valu- 
able consideration.  Schnee  v.  Sehnee^  99  D. 
18:). 

2.  Whm  does  not  uUnp.  —  The  purchaser  of 
an  estate  after  a  judgment  lien  thereon  has 
expired  is  not  estopped  from  showing  title 
in  himself  by  failure  to  appear  to  a  Mhrt  fa" 
OTM  upon  such  judgment  J/englar  v,  Kiehner, 
5M>.  441. 

Bvidence  of  acquiescence  in  a  contract  pro- 
cured by  fraud  cannot  be  used  by  way  of 
estoppel  for  the  purpose  of  excluding  evi- 
dence showing  that  the  same  was  procured 
by  false  and  fraudulent  representations. 
Orump  T.  UnUed  StaUg  Mmmg  Co.,  66  D. 
116. 

AoQuiescence  in  the  payment  of  fundi  by 
an  aaministrator  to  certain  persons,  under 
mistake  of  the  legal  rights  of  such  persons, 
does  not  estop  the  true  heir  from  asserting 
her  claim  to  such  funds  on  being  apprised  <» 
her  rights.     DaoU  v.  Bagley,  2  K.  570. 

A  confidential  clerk,  having  charge  of  his 
employer's  check-book  and  luink-book,  and 
whose  duty  it  was  to  enter  all  checks  on  one 
side  of  the  bank-book,  the  bank  entering  all 
depoeits  on  the  other,  forged  fourteen  checks 
of  his  employer,  at  different  times;  the  bank 
paid  them,  and  he  entered  them  in  the  bank- 
book. The  bank  returned  such  checks  with 
the  book,  striking  the  balances  after  pay- 
ment of  the  first  five,  and  again  after  the 
pavment  of  the  other  nine.  The  employer 
did  not  discover  the  fraud  until  after  the 
payment  of  all  the  forged  checks.  In  an  ac- 
tion by  him  against  the  bank  to  recover  this 


amount, — heU^  that  he  was  not  abeolutely 
setopped  by  apparent  aoqmeacenoe  in  th« 
account  thus  stated  in  the  bank-book,  and 
could  recover  unless  he  had  bsen  guilty  of 
negligence  in  discovering  the  fraud,  nnd  un- 
less uie  bank,  in  payment  of  the  later  forged 
checks,  had  relied  on  his  aTOnrent  aoquje^ 
cence  of  the  payment  of  the  earlier  ones. 
Hardy  t.  CheBojpeake  Bank,  84  IL  32S 
Compare  De  Ftsnd  t.  Bowk  i/Amerka»  8  B 
697. 

40.  Aosent.  —  The  owner  of  land  may 
consent  to  an  unconstitutional  law,  and  be- 
come bound  b^  its  provisions.  The  ccoseut 
need  not  be  m  writing.  It  waa  therefoie 
held  that  by  bringing  an  action  for  damafpes 
awarded  him  under  a  statute  authorizing  uie 
laving  out  of  private  roads,  the  land-owner 
adopted  the  stetute  and  removed  all  obsta- 
cles to  its  operation.  Boher  ▼.  Brcanam^  40 
D.  387. 

An  heir  who  assents  to  a  sale  under  avoid 
decree,  and  acts  as  one  of  the  commiasioaers 
thereat,  passes,  in  equity,  a  good  title  te  his 
share.    Sainumd  v.  Priee,  42  D.  204. 

If  a  person  accepts  anything  whidi  he 
knows  to  be  subject  to  duty  or  charge^  it  is 
rational  to  conclude  that  be  means  to  taks 
such  duty  or  charge  upon  hinwelf,  and  the 
law  may  very  well  impiy  a  promiae  to  per- 
form what  he  has  so  taken  upon  himiirff. 
P/fifer  V.  BhAoffffon  de.  R  B.  Cbi,  88  D. 
761. 

On  a  eompromise  between  a  principal 
maker  of  a  note  and  part  of  his  erediton,  m- 
cluding  a  surety  on  the  nots^  bat  not  the 
holder,  if  the  suretv  receives  or  agreea  to  re- 
ceive and  accept  uie  oom^mise  pajrment, 
he  is  est<mped  to  deny  his  liability  to  ths 
holder.     Irvine  v.  Adams,  33  R.  817. 

47.  Batification.  —A  party  to  a  coa- 
tracti  by  bringing  an  action  thereon,  affirmi 
it,  and  will  not  oe  allowed  to  impeach  the 
stipulations  of  it,  to  which  he  assented,  and 
by  which  he  obtained  the  contract.  Famnoe 
V.  Burke,  65  D.  519. 

48.  Bilence.*— 1.  7V9enera/ra<&~Ifa 
man  ii  silent  when  he  ought  to  speak,  equity 
will  debar  him  from  speaking  when  con- 
science requires  him  to  be  silent.  PkUl^  v. 
Clark,  83  D.  471. 

Silence  of  a  party  having  full  knowletlga 
of  his  own  rights^  so  as  to  inteotionalTy 
permit  others  to  be  deceived  and  misled  le 
relation  to  them,  will  conclude  him  from 
afterwards  interposing  his  claim  to  the  nre- 
judice  of  the  party  thus  deceived  or  misleJ. 
TUtu  V.  Marae,  63  D.  665. 

Omission  to  assert  a  right  will  estop  « 
party  only  where  silence  amoonta  to  frand; 
but  as  to  acts  done,  a  difierent  rule  applies, 
and  a  party  may  be  estopped  withoot  fnad, 
on  the  principle  that  between  two  inaoeeot 
persons,  he  whose  acts  ooeaaioned  the  ls« 
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miut  ■offer.    Seamokmd  t.  JieKem^  70  IX 
116. 

A  married  wommn'e '  lUenee  may  we jndioe 
her  rishte.    Bradley  ▼.  8n^der^  68  D.  664. 

2.  SoM  aj9p2ie(l  <o  iran^fen  </  fand. — 
Where  a  man  standi  bpr  and  sees  another 
parchasins  land  to  which  he  hae  a  prior 
claim,  and  does  not  -disclose  his  titl^  his 
concealment  is  a  fraud,  which  will  forfeit  his 
title.  EngU  ▼.  BumM,  2  D.  693.  8.  P., 
IJender$om  ▼.  Overton,  24  D.  492;  Blanchard 
V.  il^^din,  62  D.  694;  Oodeffroy  ▼.  Caldwell, 
56  D.  360;  ^ryon  ▼.  Randre^  68  D.  340; 
IForbnaii  ▼•  (;7itfArie,  72  D.  664;  Bke  ▼. 
/?Mtu%,  8  K  129;  Markham  ▼.  O'Cbimor,  21 
R.  249;  Ot^eg  ▼.  O'Beiley,  67  R.  424;  but  it 
is  very  qnestionable  whether  this  mle  of  es- 
toppel applies  to  common-law  proceedings. 
Vanlep  t.  Beetor,  60  D.  242.* 

To  work  snoh  estoppel,  it  mnst  aopear 
that  the  sale  was  made  witii  full  knowledge 
on  the  part  of  the  owner.  Watkitu  r.  Peat, 
40  D.  156;  and  that  the  other  party,  being 
at  the  time  ignorant  of  such  adverse  title, 
should  have  been  misled  by  such  acquies- 
cence, and  thereby  induced  to  change  his 
position.  For  if  the  latter  was  not  ignorant 
of  auch  adverse  title,  or,  being  pat  upon  in- 
quiry, the  means  of  knowledge  beinff  within 
his  reach,  if  he  failed  to  use  reasonnole  dili- 
gence to  ascertain  the  tmth,  he  has  no  cause 
to  complain;  and  whether  reasonable  dili- 
gence had  been  used,  or  whether  the  person 
against  whom  the  estoppel  is  set  np  has 
given  reasonable  notice  of  nis  elaim,  are 
questions  for  the  Jury.  OdHm  v.  Qnm^  77  D. 
773. 

One  who  lies  by  for  a  long  time,  and, 
without  objection,  sees  others  making  im- 
provements on  his  land,  under  the  supposi- 
tion that  they  had  a  good  title,  will  be 
estopped  to  set  np  his  title  against  them. 
Twm  V.  Needham,  24  D.  246;  Oodeffray  v. 
Caldwell,  66  D.  360.  But  this  principle  does 
not  apply  where  the  expenditures  are  made 
upon  the  public  domain,  or  upon  the  lands 
of  the  person  making  them;  for  then  third 
persons  have  no  right  to  object.  Oray  v. 
BartUU,  32  D.  208;  or  to  cases  where  the 
title  is  equally  well  known  to  both  parties; 
Ccuey  V.  Inloes,  39  D.  668;  or  where  both  par- 
ties are  ignorant  of  the  rights  of  the  former, 
and  the  means  of  knowledge  of  such  rights 
is  equally  open  to  each.  If  the  means  of 
knowledge  is  closed  to  the  investor,  the 
principle  is  otherwise  in  favor  of  one  who  is 
lieceived  or  misled  by  such  want  of  notice. 
Tongue  v.  Nutwell,  79  D.  649. 

Where  the  owner  of  land  stands  by  and 
permits  another  to  expend  his  money  in 
improving  it,  he  may,  in  equity,  be  com- 
pelled to  surrender  his  title,  on  receiving 
compensation,  or  else  to  pay  for  the  im- 
provements,  provided  he  nas,  by  his  con- 

*  Estoppel  from  not  fflving  notice  of  claim  of 
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dnot^  enooaraged  the  other  to  make  the  im* 
provements,  or  has  so  conducted  himself, 
while  thev  were  being  i»laoed  upon  the  land, 
as  to  make  it  a  fraud  in  him  to  take  them 
without  paying  their  value.  Crett  ▼.  Jaek^ 
27  D.  863. 

If  one  interested  in  having  a  purchase  by 
a  trustee  at  his  own  sale  vacated,  know  the 
facts,  and  being  under  no  disability  stand 
by  and  see  the  tmstee  use  and  improve  the 
property  as  his  own,  equity  will  not  grant 
relief.    Darie  v.  Simpmm,  9  D.  600. 

The  loaing  pwty  after  one  recovery  in 
ejectment  standing  by  and  allowing  im- 
provements upon  the  i^romises  by  a  hcma/di 
purchaser,  upon  the  faith  of  the  recovery,  ii 
estopped  from  afterwards  recovering  the  land 
and  improvements,  on  the  ground  of  a  mis- 
t^e  of  himself  and  his  counsel  in  not  pre- 
senting all  the  legal  aspects  of  his  case  on  the 
former  trial.    Irwin  v.  Nboon,  61  D.  569. 

A  purehaser  at  foredoeure  sale  is  entitled 
to  whatever  legal  title  is  in  one  of  several 
owners  in  common  of  the  property,  who 
all  acquired  title  after  the  execution  of  the 
mortgage,  whioh  was  defectively  acknowU 
e<j^ea,  and  was  therefore  no  lien  against 
them  when  this  one  owner  was  present  at 
the  sale,  remained  silent^  and  permitted  the 
purchaser  to  buy  under  an  erroneous  vbof 
preasion  of  title.  Brffom  v.  BandrtB,  68  D. 
340. 

Silenoe,  nnlees  fraudulent,  will  not  estop 
a  person  from  asserting  title  to  land,  but 
positive  acts  of  encouragement  will  effect  an 
estoppel,  tiiough  done  without  fraudulent 
intent    Maple  v.  Kueaari,  91  D.  214. 

One  who  stands  by,  without  objection, 
and  sees  a  public  railroad  oonstructeil  upon 
his  land,  cannot,  after  the  road  is  completed, 
or  lar^  expenditures  have  been  mjide  on 
the  faitil  of  nis  apparent  acquiescence,  en- 
join, or  otherwise  deny,  the  railroad  com- 
pany the  right  to  use  the  land,  but  will  be 
left  to  his  remedy  of  compensation.  Ocodm 
V.  CinehmaU  i6  W.  C.  Co.,  98  D.  96. 

Where  the  owner  of  an  iron  furnace  upon 
a  stream  claims  that  the  owner  of  a  mill 
above  his  works  had  bound  himself,  by  a 
verbal  contract,  that  he  would  never  stop  the 
usual  and  constant  flow  of  the  water  in  the 
channel  of  the  stream,  and  the  owner  of 
the  furnaoe,  after  the  death  of  the  owner  of 
the  mill,  stood  by  and  saw  the  mill  sold  by 
the  administrator  of  the  deceased  to  an  in- 
nocent purchaser,  and  gave  no  notice  of  ihm 
verbal  agreement  between  himself  and  the 
deceased,  he  is  est^ped  from  setting  up 
the  verbal  agreement  against  the  purchaser 
who  invested  hia  mooev  without  notice  of 
it;  and  the  parties  stand  upon  their  respect- 
ive rights  under  the  general  law  governing 
riparian  proprietors  in  the  use  of  the  water 
in  the  stieam.    Pool  v.  Lewie,  6  R.  526. 

If  a  grantor  shows  the  purchaser  of  preni* 
ises  the  wrong  lines,  and  is  oognixant  of  his 
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acting  on  that  information,  and  ia  ailant 
*whil6  a  house  ia  erected  and  money  ex- 
pended, he  will  be  deemed  to  have  directly 
led  the  purchaser  into  a  line  of  conduct 
prejudicial  to  hii  interest.  Such  acts  would 
constitute  an  estoppel  to  pass.  RMa/ord 
r.  Tracy,  8  R.  104. 

8.  How  applied  to  tranters  <if  pertonaUy, 
—  If  the  reputed  owner  of  nroperty  atanaa 
by  and  consents  to  sale  of  it  by  another,  the 
purchaser  has  a  sufficient  right  to  maintain 
trover  for  it  without  showing  how  hia  Ten- 
der acquired  title.    Xid  t.  MUcheU,  9  D.  702. 

The  owner  of  personal  property  standinff 
by  and  seeing  another  mortgage  it  to  a  third 
person,  without  making  known  his  title 
thereto^  will  be  eatop^M  from  afterwards 
settinff  up  such  title  m  an  action  at  law 
brought  by  him  against  the  mortgagee  for 
its  recovery.  Thompiom  ▼.  iSon^om,  35  D. 
490. 

Silence  of  the  owner  is,  under  such  cir- 
cumstances, a  fraud  upon  and  prejndieial  to 
the  mortgagee,  and  fumishea  a  good  defense 
at  law  to  any  claim  for  the  property  after- 
wards made  by  the  former  agamst  the  latter. 
Nor  will  it  avail  such  owner  to  show  tiiat 
the  other  pro^rty  contained  in  the  mort- 
gage was  sufficient  to  pay  and  indenmify  the 
mortgagee.     lb. 

Tlie  purchaser's  tiUe  to  a  alave,  purchased 
dnrinff  the  owner's  infancy  from  one  having 
no  title,  cannot  be  disputed,  at  law  or  in 
equity,  by  the  infant  wnen  he  has  reached 
his  majority,  if,  having  full  knowledge  of 
his  rights,  and  possessing  such  discre.tion 
and  intelligence  as  enable  him  to  compre- 
hend the  import  and  effect  of  his  conduct, 
he  stood  by  and  encouraged  the  sale, 
whereby  the  purdhaaer  was  induced  to  pur- 
chase tinder  the  impression  that  the  title 
was  good.     Barham  v.  TurbenUe,  57  D.  782. 

A  part  owner  of  personal  property  pres- 
ent, hearing  and  understanding  statements  of 
his  co-owner  with  reference  to  the  interest 
of  a  third  party  in  the  property,  and  mak- 
ing no  objection  thereto,  ia  equaJly  estopped 
with  his  co-owner  from  afterwards  averring 
that  such  third  party  held  a  different  inter- 
est from  that  stated.  CtUdioeU  ▼.  Auger,  77 
D.  515. 

4.  Sbeeeptum  in  oase&  i^ignoranee,  —  A  per- 
son ignorant  of  his  claim  to  property  is  not 
estopped  from  subsequently  asserting  it,  al- 
though he  stands  by  and  sees  the  property 
sold  as  that  of  another.  Jliorrison  v.  Cold' 
well,  17  D.  84. 

Silence  of  a  party  ignorant  of  his  riffhts 
does  not  generally  operate  to  his  prejudice; 
but  if  he  induce  others  equally  ignorant  by 
his  active  inference  to  pursue  a  particular 
course,  he  will  be  estopped  to  deny  rights  ac- 
quired thereunder,  on  the  ground  that  where 
one  of  several  innocent  parties  must  suffer, 
the  loss  should  fall  on  the  one  by  whom  it 
was  occasioned.     Tiiue  v.  Morse,  63  D.  685. 


A  person  la  not  estopped  who^  having  title 
to  land  depending  upon  the  ooostruction  of 
a  will,  without  any  knowledge  of  hia  rights 
stands  by  and  sees  another  lay  out  money, 
and  make  large  inveatmenta  in  the  property, 
and  does  not  give  notice  of  hia  claim.  Timgm 
V.  Nutweil,  79  D.  649. 

6.  Other  eaeeB  where  e&enee  doea  wot  eetcp,  — 
The  ailenoe  of  the  owner  of  land,  in  r^ard 
to  an  iniury  which  he  suffers  from  a  dam  on 
the  land  of  another  about  to  be  pnrchasBd 
by  a  third  person,  ia  not  such  a  ooncealmeBt 
as  will  deprive  him  of  his  ri^ht  of  action 
against  saen  third  persoo  for  injury  received 
subsequent  to  the  purchaae,  the  injury  likely 
to  be  occasioned  by  a  continuanca  of  the 
dam  being  self-evidMit.  Alexander  ▼.  Ear, 
19  D.  616. 

Mere  silonoe  on  the  part  of  the  owner  of 
land  will  not  be  sufficient  in  equity  to  rs- 
lieve  one  who  is  perfectly  acquainted  with 
the  rights,  or  haa  the  means  of  beooming  so^ 
and  yet  willfully  insists  on  expending  mooij 
in  the  improvement  thereof.  Greet  v.  JaJ, 
27  D.  353.    a  P.,  Otden  V.  Myere,  57  D.  691 


A  party  is  not  estopped  from  aaserting  hit 
title  oy  reason  of  hia  presence  at  a  sale  with- 
out having  made  any  objection,  nnleis  the 
subject-matter  of  the  sale  is  something  ia 
which  his  interest  ia  direct  and  immediate. 
If  his  interest  depends  upon  an  intermediate 
interest  which  is  not  affected  by  the  sale,  he 
cannot  be  estopped.  Watkuie  t.  Peek,  40 
D.  156. 

Estoppel  does  not  operate  to  preclude  a 
purchaser  of  <me  of  two  contiffuoos  lota  sold 
at  public  auction,  at  which  sale  a  third  per- 
son, at  the  vendor'a  request^  points  oat  the 
line  between  two  lots,  to  whi<m  boundary  ne 
objection  is  made,  from  claiming  to  the  true 
line  of  his  lot  beyond  the  one  thus  pointed 
out,  unless  at  the  time  of  the  sale  he  knew 
where  the  true  line  of  the  lota  was,  and  the 
other  purchaser  waa  induced,  and  did  par- 
chase,  in  consequence  of  his  silence,  cr  of 
some  other  acta  done  by  him.  Titm  v. 
Moree,  63  D.  665. 

A  purchaser  at  fordosure  sale  la  legsl^ 
affected  with  notice  that  certificate  cl  ao* 
knowledgment  of  the  mortgage  ia  defeetivfl^ 
and  is  bound  by  a  record  of  conveyance  ex- 
ecuted by  the  mortgagor  after  the  execution 
of  the  mortgage,  and  it  if  not  incumbent 
upon  the  suosequent  grantees  not  present  at 
the  sale  to  give  any  further  notice  to  the 
purchaser;  nor  is  it  their  duty  to  know  of 
and  attend  the  sale;  but  if  when  present 
there  they  remain  silent,  they  are  responsif- 
ble.     Bryan  ▼.  Bamiret,  68  D.  34a 

A  wife  is  not  estopped  by  her  mere  silence 
from  afterwards  asserting  her  righta,  where 
land  in  fact  belonging  to  her,  but  supposed 
to  belong  to  her  husband,  ia  sold  under  de- 
cree of  foreclosure,  the  wife  not  having  been 
served  in  the  suit;  nor  is  she  to  be  rmrded 
aa  having  ratiiiad  the  proceedings  by  the 
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icceptanoe  of  a  part  of  the  purchase-mooey  of 
th«  sale,  but  in  snch  caa«  most  bo  taken  to 
*iave  acted  as  the  agent  of  and  aubjeot  to  the 
eoQtrol  of  her  husband.  FaAii  ▼.  Frtmat^ 
80  D.  401. 

An  owner  of  stook  eertificates,  which  hay« 
been  frandulently  pledged  by  one  holding 
them  as  trustee,  is  not  estopped  to  assert  his 
olaim  of  ownership,  by  his  eondnot  in  stand* 
ing  by,  after  having  notified  the  pledgee  of 
his  olatm  and  demanded  the  stock,  andwith- 
out  protest  allowing  the  pledgee  to  pay  an 
assessment  upon  the  stock,  which  has  beoome 
due.    Sham  ▼.  6'peiieer,  97  D.  107. 

Where  a  witness  was  ezamined  in  a  ssit  la 
which  the  defendant  in  the  present  aotioii  waa 
a  party  and  also  a  witness,  and  on  snoh  ez- 
aminataoa  made  statements  in  the  pressnee 
W  the  defendant  derogatory  to  his  rights  la 
this  action,  whiob  were  not  then  denied,  «r 
•OBtradieted,eA  the  defendant's  ezaminatian 
Ib  that  astkM.  —ML  thai  the  dalendMl 
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was  not  estopped  by  such  statements,  and 
they  were  not  eridenoe  in  this  action.  Blacl> 
wea  €ic  Tpbateo  Co.  ▼.  MeElwee,  60  B.  40C 
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